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E x e c u t i v e  S u m m a ry

In March 1995, tho Alaska Department ol Education conducted an instructional technology survey ol all 
schools and school districts. The purposes ol the survey were to:

• Collect data on the numbers and types ol technologies currently employed in Alaska schools lor 
instruction.

• Collect information on utilization of the technologies.

• Determine the level of priority for instructional technology's in Alaska’s schools.

• Determine what needs must be met in schools in order to effectively employ technologies m
instruction.

• Collect data that could be compared to similar data collected from schools in 1993.

Information from the survey will be used by the Department in developing the Goals 2000 State
Educational Technology plan and working with distr :ts in the area of instructional technology. 
Information will also bo used in responding to information requests regarding the level of technologies m 
Alaska schools and in responding to proposed legislation involving instructional technology.

Major F ind ings

• Wide dtspanties continue to exist across the state in the kinds o l technologies available In schools.

• Schools are attempting to upgrade the technologies they use. but are limrted by the lack ot funding 
available to them (or that purpose.

• Tho use of technology in schools with students is seen as a high pnonty by the majonty of 
supenntendents and school principals.

• Establishing school and district networks is a new prionty of districts; however, only 24%  of schools 
have networks in place.

• Achieving access to the Internet is also a new pnority for school districts indicating a movement 
towards educational use of the 'Information Highway*

• Teacher training remains one of the highest needs for schools in the area ol technology

R eco m m en d a tio n s
School districts should continue to plan for the implementation of technology Those plans should be 
comprehensive and include such elements as strategies for mtegration into the curriculum, teacher 
training, technology upgrades and replacement, budgots. timelines, and staffing patterns.

Teacher training in technology must be conenued on all fronts: University courses, district inservice, pre­
service courses, workshops and institutes. Technology 5 power for teachers can only bo realized when 
teachers have acquired the skills to make the best instructional uses of these tools.
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E x e c u t i v e  S u m m a ry

In March 1995, the A laska  Department of Education conducted an instructional technology survey of all 

schools and school d istricts. The purposes of the survey were to:

• Collect data on the numbers and types of technologies currently employed in A laska  schools for 
instruction.

• Collect information on utilization of the technologies.

• Determ ine tho level of priority for instructional technology's ir A laska's schools.

• Determ ine what needs must be met in schools in order la  effectively employ technologies in

instruction.

• u d le c t  data that could bo compared to sim ilar data collected from schools in 1993.

Information from the survey will bo used by the Department in developing the G o a ls  2000 State
Educational Technology plan and working with districts in the area of instructional technology. 
Information will also be used in responding to information requests regarding tho level of technologies in 
A laska schoo ls and in responding to proposed legislation involving instructional technology.

Major F ind ings

• Wide dispanties continue to exist across the state in the kinds of technologies available In schools.

• Schools are attempting to upgrade the technologies they use. bul are limited by the lack of funding 
available to them for that purpose.

• The use of technology in schools with students is seen as a high priority by the majority ol 
superintendents and school pnncipals.

• Establishing school and distnct networks is a new priority of districts; however only 24%  of schools 
have networks in place.

• Achieving access to the Internet is also a new prionty for school districts indicating a movement 
towards educational use of the 'Information Highway"

• Teacher training remains one of the highest needs for schools in the aroa of technology,

R eco m m en d a tio n s
School districts should continue to plan for the implementation ot technology. Those plans should be 
comprehensive and include such elemonts as strategies for integration into the curriculum, teacher 
tiaimng. technology upgrades and replacement, budgets, timelines, and stalling patterns

Teacher training in technology must be continued on all fronts; University courses, district inservice, pre- 
service courses, workshops and mstitules. Technology's power lor leachero can onty be realized when 
teachers have acquired the skills lo make the best instructional uses ol these tools.



The state and districts must work together to fund the technological needs of schools. Educational equity 
will not exist until all students in the state have access to the opportunities that technology and 
telecommunications affords. The state should actively pursue all means by which districts and schools 
have access to the funding necessary to effectively implement technology in the classroom

The state should examine its role in modernizing the telecommunications infrastructure needed across 
the state for schools to connect to the Information Highway. Awareness and interest in access to the 
Internet has created a gap between the desire ol schools to connect and the available 
telecommunications infrastructure. The state should work on behall of schools to work with regulatory 
agencies, telecommunications providers and olhers lo ensure that schools have access lo high speed, 
affordable telecommunications connectivity.



Overview

In March 1995. the Alaska Department of Education conducted an instructional technology survey of a! 
schools and school districts. Staff designed two survey instruments to collect data on the instructional 
uses of technology. The purposes o f the survey were to:

• Collect data on the numbers and types of technologies currently employed in Alaska schools for 
instruction.

• Collect information on utilization of the technologies.

• Determine the level of priority for instructional technology's in Alaska’s schools.

• Determine what needs must be met in schools in order to effectively employ technologies in 
instruction.

• .Collect data that could be compared lo similar data collected from schools in 1993.

Questionnaires were mailed to all districts and schools by the Department of Education in March 1995: no 
follow up questionnaires were sent. By June 1. responses were received from 48 of the 54 district offices 
and by 290 of the state’s 467 schools. That represents a response rate of 88%  for districts and 62%  tor 
schools. Tho 1995 survey elicited a higher response rate than the 1993 survey from which responses 
were received from 84%  of districts and 53% of schools. Schools responding to the survey closefy 
paralleled the demographic profile of all schools in the state. An analysis of respondents was made on 
the basis of building enrollments and grade levels in the school as well as the number o  f respr-'ses from 
the five largest school districts to see H the data was representationaJ of all schools in the state or if any 
type of school or district was overrepresented. While some differences may exist between respondents 
and non-respondents, the demographic analysis indicates that respondents can be viewed as generally 
representative of all schools in the state.

Table 1 shows the correlation of schools by size of enrollment represented in the survey and the 
statewide demographics of building enrollments.

Tablo 1
R esp o n ses  by Building Enrollm enta

Building Enrollment 
(Number of Students)

S c h o o l Responding All schools
Count Percent Count Percent

1-25 44 15% 74 16%
26-50 34 12% 56 12%
51-100 40 14% 68 14%
101-300 72 25% 117 25%
301 or more 100 34% 155 33%



Table 2  shows the percentages of the type of schools responding to the survey as compared to statewide 
demographics of schools by grade level.

Table 2 
Responses by School Types

School type Schools responding All schools
Count Percent Count Percent

Elementary 117 40% 177 38%
Middle/Jr. High 13 4% 29 6%
Middl^High School 17 6% 32 7%
High School 24 8% 47 10%
PE-12 119 41% 185 39%

Table 3 shows the number of respondents from the five largest school districts (Anchorage, Fairbanks. 
Kenai. Mat-Su and Juneau) as opposed to respondents in other districts compared to the total numbers 
of schools in the largest districts:

Table 3 
District Size

Schools Responding All schools
Count Percent Count Percent

Five Largest Districts 111 38% 185 39%
Other Districts 179 62% 285 61%

As can be seen by the three tables, respondents mirrored very closely the overall demographics of 
schools in the state. Although there may be some differences between respondents to the survey and 
non-respondents, the demographic picture of the respondents is representational of all schools in the 
strne. Thus, result of the survey can be assumed to generally apply to all schools in the state. Schools 
responding to this survey represent a total of 4 '9 9  classrooms in the state and 78,690 students.

Information from the survey will be used by the Department in developing tho Goals 2000 State 
Educational Technology plan and working with districts in the area of instructional technology. 
Information will also be used in responding to information requests regarding the level of technologies in 
Alaska schools and in responding to proposed legislation involving instructional technology. The 
information has been collected in such a way as to be easily updated in the future.



• Wide disparities continue to exist across the state in the kinds of technologies available in sc nools.

• Schools are attempting to upgrade the technologies they usa. but are limited by the lack cl funding 
available to them for that purpose.

• The use of technology in schools with students is seen as a high priority by the majority of 
superintendents and school principals.

• Establishing school and district networks is a new priority ot districts; however, only 24%  of schools 
have networks in place.

•  Achieving access to the Internet is also a now priority for school districts indicating a movement 
towards educational use of the 'Information Highway"

• Teacher training remains one of the highest needs for schools in the area of technology.

M a j o r  F in d in g s

3



Superintendents Survey
Superintendents were asked a limited number of questions regarding technology in their districts. These 
questions were designed to elicit information regarding district level planning, priorities and 
communications networks.

~Wa boo the n o ed e n d  h op e  next y e a r to ctow lop  e  techno log y pU in"\

Research has shown that planning for the inclusion of instructional technologies in schools is critical to its 
successful implementation and curriculum integration. Superintendents were asked If their district had a 
district wide instructional technology plan.. Over half the districts responding (54%) indicate that they 
have a plan as shown in Figure 1.

Figure 1

Percent of Districts with Instructional Technology Plans

~Qut firs t  tech no log y  p tsn  w llf b e  p e ri o f o u r G o* j*  2 00 0  P fen . ft w ill b e  fo r  
m fo u r y e e r p e riod . W hen o r  H ed d ltio n e l funds becom e eve fleb lo , we w ill 

i b e e b fe  to e c c e fe re te  the p ts n ” ___________________~

Those districts indicating having a technology plan were asked a follow-up question designed to efic* 
information about the components included in the district plans. These components are typically found in 
successful technology plans. Figure 2 indicates the different components respondents report nckxJmg in 
their plans. It may be significant that only 35% of the plans indude strategies for obsolescence and 
hardware upgrades. In today’s world of rapidly changing technologies, school districts would be wise to 
include upgrade cycles in their plans.

4



F ig u r e  2

C c r r p o o e r ts  o f  T e c h n o lo g y  P lc n s : 

P e r c e n t o f  D is tric ts

Ptan Cxrpcnert*

"A lbe it o u r d istric t's fund ing  Is  n ln lm s l end  in  fu rth e r fe o p s rd y  o f  
red u c tion s , we continue to  m ove fo rw en t on  e ll fro n ts  re g e n tin r 
 educstione i tochno logy . " _________________________

Of the superintendents responding, 94%  see the use of instructional technology as a medium high to high 
priority. Onfy two districts fe* that use of instructional technology is a medium low priority for their district 
as indicated in Figure 3. More superintendents In the 1995 survey report that instructional technology is 
of high importance; In 1993 47%  saw the use of technology as a  high priority.



F ig u r e  3

0 la trie I ■ * Priority lor tnatruotlonal Technology

100% J  
90% -f

S 4 3 * 1
High Low

Laval ol Priority

Superintendents were asked if the schools in their district are connected by a local area or wide area 
network. Sixty-five percent of the Superintendents indicate that a computer network is in place as shown 
in Figure 4. In 1993. slightly over *0%  of superintendents n ported that their district had a 
communications network. However, in 1993. supenntendents included fax machines, quickmail and 
UACN in their descriptions of networking while the 1995 survey was more specific in its definition of a 
network.

Figure 4

P area,ft ot D irt ; Id  a w ith Com putar Natworka



"(W e iv s ) fru s tra ted  a t the lim ited  function* a n d  budget coa t o fU A C N  en d  
the s ta te '9 la c k  o f suppo rt fo r  ru ra l tech no log y  d eve lopm en t 

V ideocon ference o r  com pu te r acceae d eve lopm en t le  ava ilab le  a t the  
 urban cen ters ra th e r than ru ra l." _____________________________

Superintendents wore also asked if schools in their districts connected to the Irr emet. and '4  so in what 
manner. Figure 5 s low s that 60 %  of the responding districts do connect to the Internet, Out a follow up 
queston indicated that the majority of school districts have dial-in access only.

i

Figure 5

Percent of Districts with Interne! Access

7  th ink tU a  v illa g e  needa a  lo c a l connec tion . Even o u r c la ss ifie d  s ta ff 
have p u rch a sed  th e ir own Pow erbooka an d  we have a  U ac ffn to sh ) p e r  

s tu d en t,. .  a  m odem  fo r  each  c la ss room  a n d  NO budget fo r  p hon e c a lls .'

Superintendents we*e asked how important it is to have the ability to connect electronically to the Alaska 
Department of Education. Figure 6 indicates the response to this queston. The average importance of 
networking to the Department of Education was 3.77 indicating a fairly! i need by districts.
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F i g u r e  6

D i s t r i c t s ' V i e w  o f  I m p o r t a n c e  o f N e t w o r k l n g  
to DOE

High

19% 23%
7% 9%

.. .•'* ■ a
3 2 i

l owDegree ol Importono*
"  Our technology came directly ae the result o f two back-to-back grant a o f 

S I 00,000 each. Ware It not for them two grant* we would be aoraly 
__________________________________ lacking."

Districts show that a mix of funds are currantiy being used to support technology in the schools. Four- 
fifths of the districts report using state funds, and half of the districts responding to the survey are using 
funds they have secured through competitive grants. Figure 7 shows percent of districts responding 
using federal, state, local funds and competitive grants to fund educational technology.

F igu re  7

D i s t r i c t s ’ S o u r c e :  i f  T e c h n o l o g y  F u n d s

100% j
90% --  
80% --  
70% -* 
60% -* 
50% --  
40% --  
30% - -  
20% *- 

10% -- 

0% - -

81%

67% 63%

+

50%

F e d e r a l S t a t e  L o c a l

S o u r c e s  of Funds

C o m p e t i t i v e
G r a n t s

In general, superintendents are increasingly supportive or the use  of technology in instruction, and are 
seeking multiple m eans of financing the cost of technology.



S c h o o l  S u r v e y

The p rinc ipal survey was intonded to elicit information regarding the kinds of technologies in each 
individual school, and the ways in which teachers in that school were utilizing the technologies available 
to them. In addition to detailing the kinds of technologies they utilize, principals were asked to determine 
the level of priority they placed on instructional technology and whether or not the school has a 
technology plan. Respondents were also grvon an opportunity to discuss the highest needs in 
instructional technology.

C flm flu tf lf JK h n f llQ f llw ;
Principals were asked a number of questions regarding the configuration and uses of computer based 
technologies In the schools. The following information summarizes the responses from those questions.

Labs:

*We a n  In d in need o f a computer lab and/or at laoat computer* In every 
_______________________data for easy  student accaaa. *______________________

Computers are often configured in computer labs In schools. A computer lab cons'sts of space for a 
number of computers which are generally networked with pnnters. often with file servers, modems, and 
cither devices (laser disks, cam eras, etc.). Labs generally serve many classes of students and are 
scheduled for use by teachers. Principals were asked to give the number of labs in each school and to 
give information on the types of computers used in the labs.

'  total of 397 labs were reported in 209 schools; 72% of the schools responding to the survey have at 
l«c 1 one computer laboratory. The highest number of computor labs reported in a school was 10. the 
aver, ne number of computer labs per school is 1.5. Noarty half of the schools responding (45%) report 
that their school has one computer lab. Most labs use Apple brand computers with nearly half of the total 
computers being Macintosh computers. IBM labs accounted for nearly 25% of the total labs; nearly half 
of the IBM labs are running Windows operating system. Figure 8 shows the breakdown of labs by kind. 
In comparing this information to the data collected in 1993. the percent of labs with IBM computers is 
relatively constant. Schools seem  to be replacing older Apple model computers w*h more powt ful 
Macintosh computers; 1993 data shows 32.8% ot the labs were Macintosh and 24 8% of tho labs were 
Apple with 11% m ded Apple and Macintosh.

Figure 8
Type* of Computer* in  Labe
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CD-ROM technology offers a wide range of powerful software for students and teachers; 121 schools or 
58% of schools with computer labs reportod having CD-ROMS drives in the computer lab. A total of 648 
CD-ROM drives were reported in those labs; the n o s t CD-ROM drives found in a computer lab was 80. 
Thirty-fh/e schools report having oniy one CD-ROM drive in their computer labs.

Principals also were asked to indicate the uses for their labs as represented in Figure 9. Computer labs 
which generally accommodate many teachers representing multiple curriculum areas are utilized for 
multiple functions. The most prevalent uses for all types of labs are word processing, keyboarding, drill 
and practice, databases, and spreadsheets, these are generally regarded as tool-based applications.

F i g u r e  9

C lM imnm  OomBtftira

■ T m p rx> r1 n z.*cM o *O Q y * * 3  to tw a n tin g  It  to to  th o  d o o o ro o m  h m  boon o n e  
_____________  o f o u r tc h o o l Im p ro v e m e n t g o s it "_____________________

The average number of computers found in the classroom is two; however, the number of computers In 
classroom s ranged from 0 to 53. Aoam there a  a wrie disparity in the numbers of computers located in 
classroom s where most students spend most of thee time. Twenty schools report that the typical 
classroom  has no computers. An addrtonal 91 schools report that the typical classroom has only one 
computer.

10



Figure 10 shows the distribution ot computers in the classroom by type. Most computers found in the 
classroom  are Apple brand with IBM/IBM compatible compulers lagging behind. Comparing this 
distribution to data collected in 1993. it is notable that Macintosh computer has increased by 21% Its 
share of classroom computers. Apple computers have correspondingly decreased by 17%. again 
pointing to the trend of schools replacing older model computors with more powerful compulers of the 
sam e brand.

F igu re  10
T y p e s  o f  C o m p u te r s  in  C la s s ro o m s

Olt*r
IBM WncJowi 3%

MoctnwniTX

Fifty percent of the schools responding to the survey (145 schools) have at least one classroom with a 
CD-ROM player. Ten schools reported having no CD-ROM drives in the classroom. The school 
reporting the highest number of CD-ROM drives located in classrooms has 54 spread among 26 
d a  .srooms. Twenty-eight schools or 19% of those w<h CD-ROM dnves in the classroom, report having 
onough CD-ROM dnves to have one per classroom.

“W e need  bch notogy-our teacher* use the TWe I le t, but ft te not 
Mveibbbe k>L We need cbeeroom computer* with portable bp tope tor 

________________________________ In d tv ld u m J in * .’  _____________________________

Very little difference is seen  m the u ses  of computer* in the classroom and u ses  in the lab as noted in 
Figure 11. The top u se  of computers in the classroom ts word processing. toSowod by dnl and practice 
and keyboardmg. database, spreadsheet and multimedia use. Classroom computers are used far more 
than lab computers for student records, assessm ent tools, e-mail and reference searches.

II
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U e o  o f  C o m p u t e r s  i n  C l a s s r o o m s
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The third general configuration of computers in most schools are those in the lixary/m edia center. 
Figure 12 shows the distribution of computers in the library by type. Library configurations are notable in 
that IBM/IBM compatible computers are more prevalent than in other areas of the school. As in both labs 
and classroom. Macintosh computers have increased (8%) while Apple computers have decreased 
(6.5%) over the last two years. IBM compulers running either DOS or Windows accounts for 48% of t l  
computers in the library, a s  compared to 37% in 1993.

__________ Figure 12_______________________

T y p e s  o f  C o m p u te r s  in  L ib r a r ie s
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Figure 13 shows the reportod used lor each type of computer located in libraries. Computors located in 
libraries are used more for applications commonly connected to the library such as conducting reference 
searches. Tho two highest uses of computers located in libraries are, reference searches, word 
processing. Other predominate uses of computers in the library include multl-modia. databases, 
electronic mail, spreadsheets and telecommunications.

F ig u re  13

U s e  o f  C o m p u t e r s  i n  L i b r a r i e s

100% -p
90% ••
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“At our school the library aide le reaponelble for eoftware, computer 
maintenance end orereeolng the computer lab .. . 77W» peraon has an 

_______________Inordinate amount o f reaponalblllty and dudee.m______________

Over full (59%) the school Hxaries of schools responding to the survey are not automated. Ol the 
automated school Hxaries, 83% report having automaied (computerized) card catalogs and 07% report 
auiomatod circulation system s. CD-ROM drives aro often found in libraries where reference materials 
can be stored on CD-ROMS; 42% of tho schools responding to the survey report having at least one CD- 
ROM drr e located in the Itorary. The highest number of CD-ROM dnves reported located in the Itorary 
w as 14.

P f f l«  Computer! . ^
Schools wero asked in the 1995 survey to identify types of computers and their usee m schoc’ offices. 
This data was not collected in 1993. Macintosh computers accounts tor over three-fourths of the 
computers in school offices. IBM running both DOS and Windows accounts tor nearly an the other 
compulers in school offices as shown in Figure 14.

13
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Typ«i of Computer* in Office*
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As would be expected, tho u se s  of computers in school offices Is somewhat different than the u se s  in 
classrooms, computer labs and Itoraries as shown in Figure 15. While the j s e  of basic tool applications 
of word processing, da tabases and spreadsheets predominate in offices, one of the largest u ses  of 
computers in school offices is for student records. Electronic mail and telecommunications also aro large 
functions of computer in school offices.

F igu re  15
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In 1 9 3 3  many of the computers noted In all three general configurations were older Apple lie and lie 
computers especially in the classroom where Apples represented 45% of the total number of classroom 
computers. These computers were being used heavily for drill and practice. Two years later, it seem s 
that many schools are upgrading those computers to Macintosh computers which gonorally are capable 
of higher level applications such as  multi-media, dosktop publishing, and other sophisticated uses. Figure 
16 denotes the total percentages of all computers in schools by type of computers.

Figure 16 

T y p e s  o f  C o m p u te r s  in  S c h o o ls

IBM Windowi 
io%

IBM MSOOS 
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Totals from the 290 schools that responded to the survey:
Total number of tabs
Highest number of labs in one school
Lowest number of labs in one school
Total Classrooms in Survey
Grand Total Numberof Macintoshes
Grand Total Number of Apples
Grand Total Number of IBM DOS
Grand Total Number of IBM Windows
Grand Total Number of CD-ROM Drives
Grand Total Number of Other Computors
Average number of compulers in typical classroom

350
10
0
4099
7591
3351
1468
1461
2060
336
2

“Our school ueee ojt computers to the Umlt o f their capability end 
capacity. Wenmd, donpemtuly to upgrade.

IS



C alculntoni:
The National Council of Teachers of Mathematics (NCTM) has recommended students have available to 
them and use calculators to perform certain kinds of math functions. Principals were asked to report on 
the number of different kinds of calculators in their schools. Most calculators in use  by schools are basic 
four function calculators. Figure 17 shows the breakdown of the types of calculators reported in the 
school. During the two years since the last data was collected, there has been a slight rise (1.5%) in the 
percentage of scientific calculators reported, but the most significant rise has been in the percentage of 
graphing calculators which is up by over 6%.

Figure 17

T ype* o f  C alcu lator*  Uaed in School*

Figuro 18 shows the prevalence of each type of calculator in different types of schools. This information 
shows a s  secondary schools increase the sophistication and difficulty of mathematical calculations, the 
total calculators include a mix from four-function to graphing. In elementary schools the most prevalont 
calculator is the simpler four-function calculator.

Figure 18

C a l e n l a t o r a  U a e d  i n  S c h o o l s
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Figure 19 shows where the total number of calculators are located. The largest percent of scientific 
calculators are found in PE-12 schools, the rest are evenly distributed among all types of schools. 
However, middle/jr high schools reprosent only a  little over 6% of survey respondents but have 17% of 
the scientific calculators and 31% of graphing calculators.

F ig u re  19

Graphing calculators which are generally used in more advanced c lasses are found predominantly in 
secondary schools with a total of 41% located in high schools. Again, since high schools account for less 
than 10% of survey respondents, this shows that the highest concentration of these tools is where one 
would expect them. No graphing calculators were reported in 234 schools or 01% of tho schools 
responding to the survey. New technologies such as calculator based laboratory devises are almost 
totally found in high schools (50%).

Many schools (50%) report that they encourage students to purchase and use their own calculators at 
school. An estimated 18% of students in schools responding to this survey use their personal calculators 
in school.

T elecom m unlcstlone and  Connectivity

Schools in Alaska as elsewhere are increasingly becoming wired for networking and telecommunications. 
In this section of the survey, principals were asked to report on the networking capabilities and 
telecommunications use in their schools.

Networked Bulkllnos:
In order to realize the efficiencies of technology that businesses already employ, schools need to be 
wired for networks that ideally are capable of carrying voice, video a s  well a s  data. Networking allows for 
easy exchange of information within the building via internal e-mail a s  well a s  sharing resources such a s



software and CD-ROM's. In addition, networks will allow entire buildings to access telecommunications 
services without the expense of individual classroom data lines and modems.

“We passed a bend and will begin a renovation project this spring. ~ 
Indudad In tho piano aroo LAN, cable wiring end telephones In ovary 

classroom oo well aa a computer lab and automating the school library
The 1995 survey data shows that 24% of the respondents have some type of building network. Of those 
with a network. 93% of those networks aro carrying data while only 28% include voice (tolephone) and 
19% of those networks include video. This information indicates that most Alaska schools still need to be 
wirod for networks

I n t e r n e t  a n d  Q n - l l n o  A c c e s s
Schools were asked if they connect to the Internet, a  vast connection of computer networks which allows 
users to accoss information. Nearty half (47%) of schools responding to the survey indicate that thoy 
connect to the Internet. Ol those however, only 11% or 15 schools connect directly tnrough high speed 
lines; 82% report that they dial-in to the Internet. Eleven percent also report having a library connection 
to the Internet. Internet access has made great strides over the past two years; in 1993 only 10% of the 
schools responding to the survey indicated that they use the Internet.

*  We are a rural village In Alaska. I have seen Netscape In adlon. I fe d  ft 
la  a dlaaervice to the students In villages not to have the same 

________________________________ capabilities.*____________________________ ___

Schools were also asked to identify the kinds of on-line services they use to connect to the Internet. 
More schools responding to this question use the University of Alaska Computer Network (UACN) than 
any other identified network (54%). Other m eans of connecting to Internet services include the State 
Library Electronic Doorway (SLED) which was nam es by 45% of the respondents, and commercial 
services which was identified by 29% of those responding to this question.

u We ware fortunate to hava Umlted access to the UACN for part o f the 
year. Our budget cannot meat the high coat o f phone lino hook-up to file 

servers In the state *
I f l l B f i h Q f m  a n d  M o d e m a ;
In order tor most schools in Alaska to access on-line computer services and networks it is necessary for 
schools to have telephones and modems. Modems were reported available in 444 of the 4099 
classrooms covered by this survey (11%). Forty-five schools (16%) reported having no m odems which ts 
a marked improvement from the 1993 survey which showed that 38% of the schools had no modems. 
The maximum num ber reported available for instructional use by schools was 4.

Answers to the question what percentage of your classrooms have phones generated a  wide disparity of 
responses. Thirty-eight percent (38%) of the schools responded that none of their classroom s had 
phones which com pares to nearty 50% in 1993. Twenty-two percent (22%) of the schools rospondod that 
all of their classroom s had phones, an increase ot only 2% in the last two years. Thirty-six percent (36%) 
of all the classroom s covered by the survey have telephones Schools also reported on the number of fax 
machines in their buildings; 87% of the buildings report having fax machines. This represents a 
significant increase of the availability of Fax machines in schools over the past two years; in 1993 only 
38% of the schools had FAX machines.



Yldflo/vlsual baaed  T e c h n o lo g ie s
Digitization and compression of video technologies are quickly changing the video technology landscape. 
Use of digitized video over fiber optic networks will allow 500+ channels of entertainment and .iformation 
in the home Plans are currently underway for services on these networks that will allow video on 
demand, more extensive home shopping, electronic medical house calls, electronic banking, access to 
databases and electronic libraries, and highly interactive games. These new networks have vast 
potential for u se  by schools, however most schools do not have the infrastructure to capitalize on the 
potential these networks hold for education.

"This !a a 100% Native school We are Isolated. There Is little opportunity 
to find out about the outs/de world. There la a very high dropout rata. 
Increased technology multimedia could decrease the dropout rate by 

providing alternative methods ot Instruction for these children. **

Figure 20 provides information on the prevalence of video based technologies in the responding schools. 
In the two years since the last survey, increases in the availability of these technology has increased by 
an average of 10%. VCR’s/monitors have increased by 9%; satellite dishes by 7%. videocamoras by 7%, 
laserdiscs have increased by 11% and LCD panels have increased by 10%.

Figure 20

A c c e n  t o  V i d e o  T e c h n o l o g i e s
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Most schools responding to the survey roporied having the *ba3ic* technology of videocassette recordors 
and monitors; although 34 schools (11%) report having no video cassotto recorders (VCR’s) or 
television1 monitors, the maximum reported w as 45 VCRs/monitors in a school.

“Distance education (Star Schools) la Imperative tor the rural school 
_________________________ education program.n____________________________

As is the ca se  with telephones in schools, there is wide disparity among schools with cable television. 
While 54% of the schools report they have a cable connection to the school, only 32% of the classroom s 
represented by the survey have access to cable. Tho lack of cable In many schools may be ckje in part



to tho lack ol availability ol cable in some rural communities. Ol tho schools without cable connections, 
44% report having satellite dishes which allow them to access video programming. Ol all tho schools 
with satellite dishes, 75% are participating in a satellite distance learning program.

Technology PrtortUca/Plflnnlna

‘The etaff Is committed to upgrading our technology capability* ea e high 
__________________________________ priority."_________________ _________________

cipals were asked how high a priority instructional technology is for their schools on a scale ol 1 to 5 
with 5 being a high priority. Figure 21 shows that nearly half the schools responding feel that instructional 
technology is a high priority. The percentage ol school placing technology as a medium-high to high 
priority (77%) is lower than superintendents giving technology a medium high to high priority (94%).

P r i o r i t y  o f  I n s t r u c t i o n a l  T e c h n o l o g y

too% j  
00% 

80%

When asked whether the schools had a technology plan, 53% indicated they do have a plan as  indicated 
in Figure 22

F ig u re  21
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P e rc e n t o f School* w i th  School*Ba*ed 
T echnology P lan*

F i g u r e  2 2

“Because o f the took o f a district technology plan and lack ot funding (our) 
etudento a n  not getting the same level of technology education a$ other 

eludenta In (the district). We desperately need to make thla a state priority 
_________________________fo r ALL students In A la sk a ________________________

Principals wore also asked to indicate the funding sources they use to pay for the technologies in their 
buildings. Figure indicates that scnools are using a wide variety of sources to fund educational 
technology. Additionally, 19% of the responding schools identified using other sources of funding for 
technology. The most often citod funding used In the “other- category was PTA funds followed by 
donations by businesses and individuals.

F i g u r e  t j
S o u r c e s  o f  F u n d s  f o r  I n s t r u c t i o n a l  T e c h n o l o g y

100% j

90% i

80% +

r*o*fol ttola local Compatitlva
I________________________________________________________________________________________________________________
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"Help! As you can nee, our district and school Is In the technological dark 
(p m  without the money to finance new equipment We need to enter the

_____ 1 21st Century now. Please send moneyI i f

Rnally, principals were asked to indicate their three highest needs in the instructional technology. 
Summaries of the top needs indicate that teacher training/staff development continues to be the highost 
need for schools closely followed by additional hardware. Figure 24 shows the top areas of need as  
reported by the schools. Wnile the top need of staff development was also the top need expressed in the 
1993 survey, other needs rising to the top such as Internet access and networking are new and reflect 
changes in technology within the last two years.

F igu re  24
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"Student* need to he exposed to more computers and technology at a 
younger age. The older students need more dasees ottered to make them 

more comfortable using modems, computers, on-line services end 
learning to use the technology In their daily lives. Staff needs training, 

both ongoing and Intensive distance education to teach how to use
equipment to maximize productivity” ___________________

Table 4 shows the categories of responses to this question, the number of times mat response was 
mentioned and the percent of respondents mentioning each need.



Table 4 
Technology N eeds

G reatest Technology Need Number of R esponses Percent of Responder*
Staff development 116 40%
Hardware 114 39%
Software 70 24%
Internet 67 23%
Networking 56 19%
Upgraded technology 28 10%
Funding 18 6%
Integration into curriculum/teaching strategies 18 6%
Equity-access to all teachers and learners 16 6%
MuHi-modia 16 6%
Computer labs 15 5%
Technical support personnel 15 5%
Phones and modems 12 4%
Basic computer knowledge/skills 10 3%
Phone lines capable of high speed data 10 3%
Technology plan/goals 10 3%
E-mail 7 2%
Star Schools/STEF Distance classes 7 2%
Telecommunications/communications 7 2%
Computer teacher 5 2%
Student support/training/skills 5 2%
Student and instructor use 4 1%
Buy-in and support 4 1%
Research/reference 4 1%
Technology curriculunVcourses 4 1%
Vocational-CAD and Principles of Technology 4 1%
Word processing 4 1%
Library upgrades 3 1%
Time 3 1%
video training/production 3 1%
Cable/video connection to classrooms 3 1%
Record keeping 2 1%
Affordable communications 2 1%
Earty childhood programs 2 1%
Interactive learning-com pressed video 2 1%
Keyboarding 2 1%
R elease time 2 1%
ILS 2 1%
CAI 2 1%

"ttfe need quality training time fo r teachers tit We have the technology but 
___________________ the elementary teachers need training*__________________

Other needs that were mentioned by only one respondent included easy  computer use, information 
retrieval, ITV information, keep pace wnn technology, lower pupU-teacher ratio, management of computer 
software, on-line knowledge, people to share information with, space, technology maintenance, 
technolust, network CD-ROM applications, information access skills, computer and economic education,



drill and practice, technology education lab equipment, increased capability, offico technology, parent 
♦raining, oquipment repair, data processing, statewide goals.
S u r v e y  C o n c l u s l o n s / R e c o m m e n d a t l o n a :
Both the majority of superintendents and principals responding to the survey gave ecfocational technology 
a high priority for their districts, but fewer indicated an articulated plan. Because research has shown that 
successful integration of technology depends on a careful plan, it is recommended that school districts 
place a  priority on technolog/s role in the schools develop a plan for its acquisition and implementation. 
A well developed plan includes not only a strategy for acquisition of technology, but also strategies for 
integration into the curriculum, training of staff, technology upgrade and replacement plans, budgets, 
timelines, and staffing patterns necessary to support technology. Planning must account for tf-'  long­
term procoss of adoption of new technologies before integration into schools is successful.

"O u r Goat* 2000 (plan) focuaee on Instructional technology and training 
teacher* and etudente.n

Training is an issue that stands out in the survey as the number one need. If teachers are to become 
effective in educating students for tho lives they will lead, thoy must be confident and competent users of 
technology. In addition, teachers should be adept at using the various tools available to enable ALL 
students to meet high standards. Technology has a role in assisting teachers to reach students of 
various learning stylos. Technology's power for teachers is enormous, but can only bo realized if 
teachers have the skills to make tho best uses of these powerful tools..

The survey also indicatos that there continues to be wide disparities across the sta te  and even within 
school districts in the numbers and kinds of technologies available for teacher and student use. Some 
schools have few technologies or predominantly older technologies for instructional use, while other 
schools have sophisticated labs, CD-ROM players, digitized cameras, telephones in every classroom  or 
other technologies with which to work As with the hardware, access to basic infrastructures that make 
educational resources available to teachers and students on demand Is widely disparate. Telephone 
lines, cable television or satellite dishes, and building networking make accessing on-line data networks, 
video resources, distance education resources, and much more possible. Again an equity issue is raised 
when som e students and teachers have access to such materials and others do not. Equal educational 
opportunities cannot be realized when some students are more prepared for life and work opportunities in 
the information age than others. The stale should examino means by which all districts and schools wJ 
have access  to the funding needed to the resources needed to effectively implement technology in the 
classroom.

“Basic Infrastructure (Is) needed In the state to provide universal access 
fo r schools, educator* and students. State funding will be needed fo r 

 ____________;___________ technology supportm__________________ - • -

Schools and districts have become much more knowledgeable In the past two years regarding tho 
potential uses of new technologies and information resources. Because of this knowledge, they show a 
high frustration level whon access to these resources tags behind their needs. These frustrations were 
shown in the com m ents rogarding funding sources and ♦ >e dovre to move forward more q u ick ly  than 
currently is happening.

nt would be nice to see all the school district funded for Instruction end 
_______________equipment rather than a hit and mis* program,,m______________

The major bam er to implementing technology in scliools continues to be funding for all schools to acquire 
hardware and software, train teachers and implemont and use networks. Funding ab o  timrts tho use of 
the Internet and other information services. The state  should continue to examino its role in pmvxJmg

24



funding sources or incentives for the implementation of technology for all students In the state regardless 
of location.
Connectivity is increasingly a need in Alaska schools; yet for many rural and reinote sites the notion of 
connecting to the Internet at high speeds without incumng long distarce costs is simply a dream. The 
telecommunications infrastructure in rural Alaska needs to be modernized, but the population base  of the 
aroas most in need seemingly do not warrant the investment by telecommunications providers. The state 
should examine its role in moc vnizing the telecommunications infrastructure needed across the state  for 
schools to connect to the Information Highway. Awareness and interest In access to the Internet has 
created a gap between the desire of schools to connect and the available telecommunications 
infrastructure. The state should work on behalf of schools to woik with regulatory agencies, 
telecommunications providers and Mhers to ensure that schools have access to high speed, affordable 
telecommunications connectivity.

23



STATS OF ALASKA
' 19 96  LEGISLATIVE SESSION

F I S C A L  N O T E BILL NO : C S  HI) ? I6 (H F S )

Rovislon Dato:__ __________________________________________ Dopl. Atloclod: ftovonuo__________
Title An Act establishing tho Alaska oducatlon____________ BRIJ: Rovonuo Operations
_____________ technology program____________________________Componont: Troasury________
Sponsor: Koll, Brown_________________________________  _______________
Roquostor; (S) HES____________________________________COMPONENT SERIAL NO. 12J_

Expondllufos/Rovonuoa; (Thousarxts ol Dollars)
OPERATING EXPENDITURES FY 07 FY 98 FY 99 FYOO FYOt FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND S O U R C i ______________________________________ (Thousands ol Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Rocorptr. 
1037 GF/Montal HoaHh 
Othor
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Esllmalo ol any current yoar (FY96) cost S 
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Atlach a separate page II necessary)

Tho passag e  of this pm win not result In a n  Immediate fiscal Impocf to the Troasury Divis'on However, the 
subsequent funding of the Alaska Fducation Technology Fund will result in custodial, safekeeping and  audit 
expenditures by the Iroasuty Division, plus an  allocation of current Troasury personnel time (no now personnel 
would be  nooaed) Depending on the asset allocation of tho fund (the mu betw oen ruod income an d  equity 
securities), charges from Treasury aro estim ated to be  from 7 5-12 bass  points (or S750-S1.200 per SI million 
m anagod) Iho funding source would bo  1ho Fund itself

Prepared by Betty Martin. Cornplrolar ) /  [ Cl \ A /L  Phono 465-2350
Oviyon Troasury_________ / )  * / j  ,  / ______  Dato Apm B. 1930
Approved by Comrtvsionoi VMsonL Condoo / ( ' /  - m -h .v !  Dale April B, 1996
AgorKy Department ot Rovonuo

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNORS LEGISLATIVE OFFICE
Fur further Attribution information call the Governor* logniatrvo Often

Pago 1 ot 1LEGOOCNAMI «if»



L E G I S L A T I V E  R E F E R E N C E  L I B R A R Y

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

f907) 465 -3808

FAX 1907) 465-2029 I JO Sewxsrd Street, Suite 400
Mml Stop J IO I Juneau, Alaska 99H0I-2I05

Copies o f minutes listed below were originally included in this file. Tlic minutes arc 
available on the legislative computer database. In order to save space copies o f minutes have 
not been left in the files.

Man- Pagenkopf

3 -2 .:- 95-





9 - L S 1 l 2 4 \ U

IN THE LEG’SLATURE OF THE STATE OF AI.ASKA

NINETEENTH LEGISLATURE • SECOND SESSION 

BY THE HOUSE JUDICIARY COMMITTEE

C S  F O R  H O U S E  H I M .  N O .  3 3 9 ( J U D )  n m

Amended: 4/9/96 
Offered: 9/21/96

Sponsor^): REPRESENTATIVES ROKEBIiRCi, Mulder, Kultinson, It.Davis

A HILL

FO R  AN A C T  E N TITL ED

1 "An Acl relating to cliildren*in>ncrd>nf>uid proceedings; relating to the

2 term ination  of paren ta l rights or incurccra led  paren ts; and  providing for an

3  effective date ."

4 HE IT EN A CTED  BY T H E  L E G ISL A T U R E  O F  T H E  STA TE O F  ALASKA:

5 •  Section I. PURPOSE. The purpose of this Act is to respond to the Alaska Supreme

6 Court's invitation in A.M. v. Slate of Alaska, 891 P.2d 815 (Alaska 1995) and Nada A. v. Stale

7 o f  Alaska. 660 P.2d 436 (Alaska 1983) to create a statutory basis for making incarceration a

8 factor that can be considered in termination proceedings concerning children in need of aid.

9 • Sec. 2. AS 47.10.0811 is amendeu by adding a new subsection to read;

10 (o) For purposes of terminating a parent's parental rights under the standards

11 in (c)(3) of this section, the court may determine that incarceration of the parent is

12 sufficient grounds for determining that a minor is a child in need of aid under

13 AS 47.10.010(a)(2)(A) as a result of parental conduct and that the conduct is likely to

14 continue if the court finds, based on clear and convincing evidence, that the

11 BQ J3 9d •I* < Sti l l  3J9(JtJ|» «m
ft'gy rc»( Urnltfrl tnpd fDtLKTfO TtMT UHACKKrr.DI



1 (1) period of incarceration that the parent is scheduled to serve during

2 the child 's  minority is significant considering the child’s age and the child's need for

3 an adult’s care and supervision; and

4 (2) parent has failed to make adequate provisions for care of the child

5 during the period of incarceration that will be during the child 's minority.

6 * Sec. 3. This Act lakes effect immediately under AS 01.10.070(c).

( C f i l l B  3 3 9 ( J U D )  a m  - 2 -  I I B 0 3 3 9 d//ev 7 *x t  U n d e r l in e d  IDELETED TEXT OMCKCTED]
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I first got involved with this bill when an attorney brought to my attention that there was a 
glitch or loophole in the law regarding termination of parental rights.

When terminating parental rights, the court must determine whether the child is a child in a
need of aid "as a result of parental conduct;" and second, whether that conduct "is likely to y  . ^ r  
continue to exist." There are a number of situations stipulated in the law that can lead to a 
C.I.N.A. adjudication, including soxual abuse, physical abuse or neglect, the child mA
committing delinquent acts and physical abandonment by the parent.

The effect of a parent being in prison cannot even bo considered under current law because 
incarceration does not constitute willful abandonment. Hence, the courts are unable to 
terminate parental rights in order to place the child in a permanent home, even in situations 
involving longterm incarceration. The child is left to linger in foster homes for years, without 
any sense of permanency.

More than a decade ago in Nada A. v. State. Alaska Supreme Court Justice Compton wrote 
an opinion requesting some relief in situations involving a child whose parent is in prison.
Judge Compton wrote, "I think it unfortunate that the legislature continues to ignore the effect 
of a parent’s incarceration on a child and on the continuation of the parent-child relationship."
Last year, he again re-iterated his request for legislative relief in A.M. v. State of Alaska. In 
both cases, the court does not have the authority to consider parental incarceration as a form 
of willful abandonment.

The court has asked the legislature to provide the policy direction in custody cases involving 
a parent who is serving time in prison. This bill allows the courts to determine that 
incarceration of the parent is sufficient grounds for making a Child In Need of Aid 
determination, if the period of incarceration is significant, considering the child’s age and 
need for adult care and if the parent has failed to make adequate provisions for care of the 
child during the period of incarceration.

I urge your support on this bill.

S P O N S O R  S T A T E M E N T
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M argaret Thom as 
9208 Long Run Drive 
Juneau , Alaska 99801 
M arch 30, 1995

The Honorable C arcn  Robinson 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99801-1182

D ear Representative Robinson:

O n  M arch 10, 1994, the A laska Suprem e C ourt issued its opinion in A.M. v.
State, P .2 d  (O p. No. 4177, M arch 10, 1995). In this case, the court was once again
called upon to in terpret AS 47.10.080, relating to the term ination o f  parental rights. Once 
again, a  concurring opin ion  was w ritten specifically inviting the legislature to am end the 
statute to address an  existing problem . This is to bring that p roblem  to your a ttention and 
ask you to sponsor legislation that would solve the problem .

AS 47.10.080 governs the term ination  o f  paren ta l rights. It requires a  court 
to find that a  pa ren t’s continuing conduct that causes the child to be in need  of aid is 
"willful." See Ncda A v. State, 660 P.2d 436,441-42 (A laska 1983) (C om pton, J„ concurring). 
T he problem  arises w hen a  child is in need  o f  aid because the paren t is incarcerated for a 
significant felony offense, such as sexual abuse o f  a minor. As Justice C om pton  stated:

Although incarceration may well be likely to continue for a 
substantial period of time, and  the child will therefore continue 
to be in need  of aid. involuntary incarceration is no t willful 
’paren ta l c o n d u c t ." . . . .

. . . .  AS 47.10.080(c)(3), as presently written, however, 
docs not perm it the te rm ination o f  paren ta l rights in this 
situation. I urge the legislature to consider the effect of



M a r c h  3 0 ,  1 9 9 5
P a g e  2

the s ta tu te ’s wording and  am end  it so that this result is not 
necessary.

660 P.2d a t 442 (Com pton, J., concurring).

In A.M. t'. State, Op. No. 4177 at 29, Justice C om pton  reitera ted  his belief 
"that a  legislative response to this issue is appropria te ,"  and further opined that it is "now 
long overdue." The legislature should am en d  the s ta tu te  to m ake it possible for a  court to 
te rm inate  paren ta l rights "when a  pa ren t  destroys the  parent-child  relationship by willfully 
com m itting a  crim e and  failing to m ake ad eq u a te  provision for the care of the child during 
a period o f  incarceration." Nada A. v. State, 600 P.2d a t  442.

I urge you to sponsor a bill that would correct this oversight. Altcrativcly, 
perhaps there  is an  existing bill that could be am en d ed  to include a  solution to this problem. 
I am  enclosing copies o f  Nada A. and  A.M. v. State for your reference. If you have any 
questions about this matter, I would be glad to try to answer them  for you.

Sincerely,

M argafetM reggy) Thom as

cc: 'Hie H onorab le  Lyda G reen , C hair
T h e  H onorab le  Johnny Ellis 
T h e  H onorab le  Judith  Salo 
T h e  H onorab le  Cynthia Toohcy, C o-C hair 
T he  H onorab le  Con Bundc, Co-Chair 
T h e  H onorab le  Brian Porter, C ha ir



L a w  O f f i c e s  o f

K A T H L E E N  A .  W E E K S
4 2 5  "G "  STREET, SUITE 9 0 0  

A N CH O RA G E , \LASKA  9 95 01
%

R H O N E :  ( 9 0 7 )  2 7 0 - 4 4 4 5 TAX (9 0 7 )  2 7 9 -0 0 0  I

J a n u a r y  2 3 ,  1 9 9 6

Mr .  Norm R o k e b e r g  
7 1 6  W. 4 t h  Avenue  
A n c h o r a g e ,  AK 9 9 5 0 1 v i a  f a c s i m i l e :  4 6 5 - 2 0 4 0
R o :  H ou s e  B i l l  No .  3 3 9
D e a r  R e p r e s e n t a t i v e  R o k e b e r g :

I  w an t  t o  t h a n k  y o u  s i n c e r e l y  on  b e h a l f  o f  t h e  c h i l d r e n ,  
p a r e n t s ,  and  f a m i l i e s  t h a t  y o u  w i l l  c r e a t e  t h r o u g h  t h e  i n t r o d u c t i o n  
o f  H o u s e  B i l l  No .  3 3 9 .  As an  a t t o r n e y  who p r a c t i c e s  f a m i l y  l aw  
e x t e n s i v e l y ,  I  h a v e  s e e n  t o o  many p a r e n t s  t h a t  d e s p e r a t e l y  w an te d  
t o  a d o p t  a c h i l d  when t h e  c h i l d  was p r e v e n t e d  f r o m  b e i n g  a d o p t e d  by 
t h e  p o t e n t i a l  f u t u r e  p a r e n t i n g  o f  a b i r t h p a r e n t  i n  j a i l  f o r  a l o n g  
t e rm  s e n t e n c e .  I  s i n c e r e l y  a p p r e c i a t e  t h e  f a c t  t h a t  y o u  h e a r d  t h e  
A l a s k a  S up rem e  C o u r t ' s  p l e a  t o  p r o v i d e  o u r  c o u r t s  w i t h  a l i t t l e  
mo re  f l e x i b i l i t y  i n  a p p r o v i n g  an a d o p t i o n  when t h e  b i r t h p a r e n t  i 3 
l i k e l y  t o  be  i n c a r c e r a t e d  f o r  t h e  m i n o r i t y  o f  t h e  c h i l d .

I t  i s  t r a g i c  w a t c h i n g  c h i l d r e n  s u f f e r  f o r  t h e i r  p a r e n t ' s  
c r i m e .  C h i l d r e n  n eed  a r e a l  s e n s e  o f  f a m i l y  a n d  t h e  s e c u r i t y  o f  
b e l o n g i n g  t o  a f a m i l y  u n i t .  Y o u r  b i l l ,  H ou se  B i l l  No .  3 3 9 ,  w i l l  
u n d o u b t e d l y  p r o v i d e  a m o r e  s o l i d  f o u n d a t i o n  f o r  t h e s e  c h i l d r e n  who 
had  b e e n  f o r g o t t e n  f o r  s o  many y e a r s .

I  h o p e  t h a t  t h e  L e g i s l a t u r e  w i l l  s u p p o r t  H ou se  B i l l  No .  3 3 9  
and  p a s s  i t  q u i c k l y .

T h a n k  y o u .
S i n c e r e l y

KAW/jmh
K a t h l e e n  A .  W e e k s



Peggy Thomas 
9208 Long Run Drive 
Juneau, Alaska 99801 
January 19, 1996

The Honorable Norman Rokeberg 
Alaska State Legislature 
State Capitol, Room 110 
Juneau. Alaska 99811

Re: House Bill No. 339
An act relating to the termination of parental 
rights of incarcerated parents

Dear Representative Rokeberg:

I am writing in support of HB 339. The case appealed to the supreme court in 
A.M. v. State. 891 P.2d 815, 822 (Alaska 1995), are the children I have presently in my 
care. I am a foster parent and the two children, 9 M M «  and tVtaw, will h3 ve been with 
me five years on February 22nd.

The children’s mother relinquished her parental rights with the understanding that 
I would adopt the children and the father’s rights be terminated.

Mmb and S— 1» were taken into custody at age 3 and 18 months, respectively, 
because their father, A r t ta ^  M w f  was arrested for Theft in the Second Degree and 
Sexual Abuse of a Minor in the Second Degree. Mr. MaHMwas subsequently convicted 
of those charges. He received 10 years incarceration with one year suspended for a total 
of nine years. In jail time that means ho will have served five years. He is due to be 
released May 14th of this year.

SUPPORT



R e p r e s e n t a t i v e  R o k e b e r g
J a n u a r y  1 9 ,  1 9 9 6
P a g e  2

Mr. Mancini’s parental rights were terminated by Judge Carpeneti. Mr. MaaaW 
appealed. The supreme court remanded this case March 10,1995, to Judge Carpeneti 
and we are again awaiting his decision as to termination. Justice Compton of the Alaska 
Supreme Court has twice urged the legislature to "define more clearly the effect of 
incarceration on parental rights." (A.M. v. State, pp. 29-30 of the opinion)

Mr. Mm M  has an extensive juvenile as well as adult criminal histoiy. He has no 
relatives in the state of Alaska. In July 1990 he placed the children in state care (because 
he had no one to care for the children) while he served two weekends of jail time. His 
criminal acts have been willful and seem likely to continue.

These children have grown up in my home; they have become a part of my family. 
They have been in limbo the five years while waiting for the courts to decide their fate. 
While the children have frequent contact with their mother and weekly court-ordered 
telephone contact with their father, they still have a need to belong to a family- 
permanently

I urge you to support this bill to give the courts another option in deciding children- 
in-need-of-aid cases. This case seems to demonstrate perfectly the need for this 
legislation.

Sincerely,

Peggy Thomas

Attachments
(1) Supreme Court Opinion Nada A. v State
(2) Supremo Court Opinion A M v. State
(3) First letter asking for sponsorship of legislation
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M E M () K A N I) 11 M April 25, 1995

S U B JE C T : Termination o f  Parental Rights (Work Order No, 9LS-1124\A)

T O : Representative Norman Rokeberg
Attn Mia

F R O M : Tern Lauterbach
Legislative Counsel

Enclosed is a draft for discussion purposes relating to termination o f  parental rights when a 
parent is incarcerated. I have also enclosed excerpts from two court opinions on this subject, 
with highlighted portions indicating the court's wish for legislative guidance in this area. 
Please let me know if I can be o f  further assistance

T M L glc
95-302.glc

Enclosure



p a r e n t - c h i l d  b o n d .
I n  sum, t o  t h e  e x t e n t  t h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n  

t h a t  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  been  d e s t r o y e d ,  t h a t  
d e s t r u c t i o n  a p p e a r s  t o  h ave  r e s u l t e d  f r o m  t h e  f a c t  o f  h i s
i n c a r c e r a t i o n .  H ow ev e r ,  A .M . ' s  i n c a r c e r a t i o n  c o u l d  n o t  s e r v e  a s  
t h e  p r o p e r  b a s i s  f o r  a f i n d i n g  o f  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  
r e l a t i o n s h i p ,  s i n c e  i t  was n o t  t h e  c o n d u c t  upon wh ich  t h e  c o u r t  
r e l i e d  i n  f i n d i n g  t h a t  A.M. had  c o n s c i o u s l y  d i s r e g a r d e d  h i s  
p a r e n t a l  o b l i g a t i o n s . 8 C o n v e r s e l y ,  t h e  c o n d u c t  i n v o l v e d  i n  A .M . ' s  
c o n s c i o u s  d i s r e g a r d  o f  h i s  p a r e n t a l  o b l i g a t i o n s  was n o t  t h e  c o n d u c t  
t h a t  " l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p . "

T h e  s u p e r i o r  c o u r t ' s  c o n c l u s i o n  t h a t  A .M . ' s  d i s r e g a r d  o f  
h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  l e d  t o  t h e  d e s t r u c t i o n  o f  h i s  p a r e n t -

I n d e e d ,  A .M . ' s  i n c a r c e r a t i o n  i s  n o t  t h e  t y p e  o f  w i l l f u l  
a c t  u p o n  w h i c h  ab and onm en t  may be b a s e d .  Nada A. . 6 6 0  P . 2d  a t  4 3 9 .  
T h e  S t a t e  n e v e r t h e l e s s  i n v i t e s  u s  t o  h o l d  t h a t  A .M . was 
i n c a r c e r a t e d  a s  a r e s u l t  o f  h i s  v o l u n t a r y  a c t s ,  t h a t  h i s  
i n c a r c e r a t i o n  was a f o r e s e e a b l e  c o n s e q u e n c e  o f  h i s  m i s c o n d u c t ,  t h a t  
t h e  i n a b i l i t y  c o  p r o v i d e  f o r  h i s  c h i l d r e n  r e s u l t i n g  f r o m  A .M . ' s  
i n c a r c e r a t i o n  i s  t h e r e f o r e  a r e s u l t  o f  h i s  v o l u n t a r y  c o n d u c t ,  and  
t h a t ,  i n  t h i s  s e n s e ,  A .M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  
d e s t r o y e d  b y  h i s  p r e - i n c 3 r c e r a t i o n  d i s r e g a r d  o f  h i s  p a r e n t a l  
d u t i e s .  I n  s u p p o r t  o f  t h i s  t h e o r y ,  t h e  S t a t e  c i t e s  a  number  o f  
c a s e s  t h a t  l i k e n  v o l u n t a r y  c r i m i n a l  a c t s  t o  a c t s  o f  a b a n d o n m en t .  
S e e . e . g . . H u s t o n  •/. H a g g a r d . 4 7 5  S .W . 2 d  3 3 0 ,  333  ( T e x .  App .  1 9 7 1 ) ;  
I n  r e  D o b b s . 5 3 1  P . 2d 3 0 3  (Wash .  App .  1 9 7 5 ) .

T h e  S t a t e ' s  t h e o r y  i s  e s s e n t i a l l y  t h e  same t h e o r y  
a d d r e s s e d  b y  J u s t i c e  C om p t o n ' s  c o n c u r r e n c e  i n  Nada A. . 6 6 0  P . 2d  a t  
4 4 1 .  T h e  g i s t  o f  J u s t i c e  C om p t o n ' s  Nada A. c o n c u r r e n c e ,  h o w e v e r ,  
was  t h a t  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  t h i s  t h e o r y  was 
i m p e r m i s s i b l e  u n d e r  t h e  s t a t u t o r y  f r a m e w o r k  t h e n  i n  e x i s t e n c e .  
J u s t i c e  C om p to n  u r g e d  t h e  l e g i s l a t u r e  t o  amend A l a s k a  l a w  t o  a l l o w  
t e r m i n a t i o n  u n d e r  t h i s  t h e o r y .  I d .  T h e  s t a t u t o r y  f r a m e w o r k  i n  
e x i s t e n c e  when Nada A . was d e c i d e d  r e m a i n s  e s s e n t i a l l y  u n c h a n g e d ,  
d e s p i t e  t h e  c o n c u r r i n g  o p i n i o n .  We d e c l i n e  t h e  S t a t e ' s  i n v i t a t i o n  
t o  a d o p t  t h i s  t h e o r y  i n  t h e  a b s e n c e  o f  a s t a t u t o r y  c h a n g e .
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COMPTON, J u s t i c e ,  w i t h  whan RABINOWITZ, J u s t i c e ,  j o i n s ,  
c o n c u r r i n g .

o n c e  a g a i n  t h e  t e x t u a l  f a b r i c  o f  AS 4 7 . 1 0 . 0 8 0  c o n f i n e s  
u s  t o  a n  u n c o m f o r t a b l e  f i t .  S e e  Nada A. v .  S t a t e . 6 6 0  P . 2d  4 3 6 ,  
4 4 1 - 4 3  ( A l a s k a  1 9 8 3 )  (C om p ton ,  J . , c o n c u r r i n g ) .  A.M. i s  s e r v i n g  
a  p r i s o n  t e r m  o f  a l n o s t  t e n  y e a r s  f o r  s e x u a l l y  a b u s i n g  h i s  
s t e p d a u g h t e r .  H ow e v e r ,  we a r e  u n a b l e  t o  a f f i r m  t h e  t e r m i n a t i o n  o f  
h i s  p a r e n t a l  r i g h t s .  I  a g r e e  w i t h  o u r  d i s p o s i t i o n  o f  t h e  l e g a l  
i s s u e s  i n  t h i s  c a s e  b e c a u s e  I  d o  n o t  b e l i e v e  t h e  w o r d i n g  o f  t h e  
s t a t u t e s  g i v e  u s  a n y  c h o i c e .  F u r t h e r ,  t h e  d o c t r i n e  o f  s t a r e  
d e c i s i s  commands t h a t  we f o l l o w  s t a t u t o r y  i n t e r p r e t a t i o n  
e s t a b l i s h e d  by  p r e c e d e n t .  I  w r i t e  s e p a r a t e l y  t o  e x p r e s s  my 
c o n t i n u i n g  b e l i e f  t h a t  a l e g i s l a t i v e  r e s p o n s e  t o  t h i s  i s s u e  i s  
a p p r o p r i a t e ,  and  a l s o  t h a t  i t  i s  now l o n g  o v e r d u e .

When we ,  a s  a s o c i e t y ,  t e r m i n a t e  p a r e n t a l  r i g h t s ,  we 
s e v e r  t h e  f u n d a m e n t a l l y  i m p o r t a n t  r e l a t i o n s h i p  b e tw e e n  p a r e n t  and  
c h i l d .  I n  o u r  s o c i e t y  t h i s  r e l a t i o n s h i p  i s  h i g h l y  v a l u e d ,  y e t  a t  
t i m e s  i t  m u s t  be  s e v e r e d .  We s e v e r  i t  o n l y  when t h e  h e a l t h  ar .d 
s a f e t y  o f  t h e  c h i l d  m and a te  t h a t  we do s o .  T he  b a l a n c i n g  o f  t h e  
p a r e n t a l  r e l a t i o n s h i p  a g a i n s t  t h e  h e a l t h  a nd  s a f e t y  o f  t h e  c h i l d  
i s  a c o m p l e x  d e c i s i o n  r e p l e t e  w i t h  s o c i a l  p o l i c y  c h o i c e s .  H ow ev e r ,  
t h e  t a s k  o f  d e t e r m i n i n g  d e s i r a b l e  s o c i a l  p o l i c y  i n  t h e  s p h e r e  o f  
p r e s e r v a t i o n  o r  t e r m i n a t i o n  o f  t h o  p a r e n t - c h i l d  r e l a t i o n s h i p  i s  a 
t a s k  w h i c h  c o u r t s  a r e  n o t  e q u i p p e d  t o  u n d e r r a t e * .  I t  i s  n o t  a 
s p h e r e  i n  w h ic h  t h e  j u d i c i a r y  s h o u l d  engage  i n  s o c i a l  e n g i n e e r i n g .

I n  ;>ada A . . I  u r g e d  t h e  A l a s k a  L e g i s l a t u r e  t o  d e f i n e  m o r e
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c l e a r l y  t h e  e f f e c t  o f  i n c a r c e r a t i o n  on  p a r e n t a l  r i g h t s .  I d .  a t  
4 4 1 .  I  d o  s o  a g a i n .  What i s  n e ed e d  i s  an i n f o r m e d  s o c i a l  p o l i c y .  
The  f a c t  t h a t  d i f f i c u l t  s o c i a l  p o l i c y  c h o i c e s  n u s t  be made i s  n o t  
a j u s t i f i c a t i o n  f o r  i g n o r i n g  t h e  i s s u e s  f r o m  w h ic h  the . d i f f i c u l t i e s  
h a v e  s p r u n g .  I  t h i n k  i t  u n f o r t u n a t e  t h a t  t h e  l e g i s l a t u r e '  c o n t i n u e s  
t o  i g n o r e  t h e  e f f e c t  o f  a p a r e n t ' s  i n c a r c e r a t i o n  on  a c h i l d  and on  
t h e  c o n t i n u a t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .



(007) 405-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street. Suite 409 
Juneau. Alaska 99801-2105

L E G A L  S E R V I C E S

M [• M O  K A N L) U M A p ril 3. 1996

SUBJECT:

TO :

FROM:

Term ination o f  Parental R ig h ts (C S H B  3 3 9 (JU D ))

R prcscntative Norm  Rokeberg 

Attn : M ia

I ,-n i Lauterbach / A j j T y j J  

Leg isla tive  Counsel \ r  v -

Y o u  have asked for a short statement as to whether C S H B  3 3 9 (JU D ) w ill affect cases 

decided under the Ind ian  C h ild  W elfare A ct ( I C W A ) .

C F H B  3 3 9 (JU D ) docs not affect IC W A  cases. T h e  standards o f  federal law  in  IC W A  w ill 

continue »o apply to cases invo lv ing  the term ination o f  parental rights o f  children who are 

covered by I C W A .

Please let me kno w  i f  I can be o f  further assistance.

T M L :g lc

96-207 .g lc
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D E P A R T M E N T  O F  L A W

OFF/CC OF 7WF A TTORNEY GENERAL
F e b r u a r y  1 2 ,  1 9 9 6

TONY KNOW LES. C.OVEPNOn

PLEASE HEPLY TO

°  m m ir > a m m &/ycne (9ori&9sioo
TAX (9 0 /1 /7 6  3 9 9 /

O  KtYPAHKQuupiHa
'0 0 C U SH M A N §T . SU ITE 4 0 0  

TAKW ANXS ALASKA 9 9 /0 1 -4 9 /9  
/H O N E  (9 0 7 )4 9 1 -!$ "
t a x  ( w / ) 4 s i  : m

l~ht P O  pox IIOJOQ DW OND C C U A T h o u . 
JUNEAU ALASKA 9 9 1 "  0300 
PHONE (907)4 (1  3900
TAX (907)49 3 9 7XS

( FA X ) 4 6 5 - 2 5 3 9
H o n o r a b l e  Norman R o k e b e r g  
A l a s k a  s t a t o  L e g i s l a t u r e  
S t a t e  C a p i t o l - R o o n  110  
J u n e a u ,  AK 9 9 8 0 1

D a a r  R o p r o o o n t a t 1v o  R o k e b e r g :
R o :  T e rm i n a t i o n  p r o c e e d i n g

E n c l o s e d  1q a d e s c r i p t i o n  o f  wha t  a u n t  be  p r o v o n  i n  a 
t e r m i n a t i o n  p r o c e e d i n g .  1 h ave  a l n o  e n c l o s o d  t h o  r o l e v a n t  s t a t u t e s  
and  r u l e s ,  an w e l l  an t h o  l a t e n t  d r a f t  on HB 3 3 9 .  I n  c a n o e  n o t  
i n v o l v i n g  t h o  I n d i a n  C h i l d  W e l f a r e  A c t ,  t h o  o t a t o  n u n t  p r o v e  t h e  
f i r s t  p a r a g r a p h  and ohov  t h a t  r s a o o n a b l o  e f f o r t s  h a v e  b een  a a d o  t o  
r e u n i t e  t h e  f a n l l y  ( n o o  CIHA r u l o  1 5 ( g ) ,  a l s o  a t t a c h e d ) .  Tho 
s o c o n d  and  t h i r d  p a r a g r a p h s  a p p l y  o n l y  t o  ICWA c a s a n .

P l o a s o  l e t  a o  know i f  you  have  any  q u c o t i o n e  on  t h i ss u b j e c t .
S i n c e r e l y  y o u r o ,
BRUCE M. BOTELHO
ATTORNEY GENERAL

By :
J a n /A .  R u t h o r d a l n  
A w f l s t a n t  A t t o r n o y  Ccns f f l -r w i

J A JR tpa o

E n c l o o u r o s
c c :  E l a s r  L i n d o t r o n ,  S p e c i a l  A s n i n t a n t

D o p a r t n s n t  o f  H e a l t h  6 S o c i a l  S s r v i c o n



O f f i q ?  n o  » J 6 < : £ >  o r  A i b  R u i . e s ,  

A U ^ k a  ( I J j l o  (n  c o u r +
K u l c  18. Termination of Por#nto1 Hlglili.

(a) Petition. The Department m»y fitv i  petition 
teeking termination of patcntal right* combined Midi 
or »fter the filing o f « petition for adjodiciiion for 
lhai child a* a child in need of lid. The title of ttw 
petition mull clearly date that termination cl pitcit- 
I»1 right* it toughl. A petition for trrmination of
K a/ental tight* mult be torved t i  provided by CINa 

ulc 7(d).
(b) Nature or Ih t Proceeding. Pie termination 

hearing ti • diipoiltion hearing to the eourl on the 
qoeitlon of whether tlic partntil right* to an adjudi­
cated child (n need of aid tltouM bo lerminmd 
Upon • tho wing of good cauic and with adequate 
notice to the partita, an adjudication hearing and a 
termination hearing may be comolidated CINA Kulc 
17 appliet to termination heanng* eacept a« thi* ruleprovide! oihrrwlac.

(c) Burden o f Proof. Before the court may 
terminate pa/tnlal nghu, the Department mu»l piove

( I )  by clear and convincing evidence dial cither 
the parental conduct that ceutcd il»c minor io K  
adjudicated a child in need of aid it likely to contin­
ue unleu parental nghu arc terminated, or the 
requirement! of AS lV 2 ).)B 0 (c )<2 )o rO )h ivc been 

jp e i: and
f — (2 ) In the cue o f an Indian child, try evidence 

beyond a rtetonible doubt, including the testimony 
of qualified eapen untnettet, that cuuody of the 
child by the parent or Indian cutiodian it hkfty to 
reault in ichoua emotional or phyaical damage to tlic 
child. The court mull alto find by a rrcpondeianec. 
of evidence that tho party requeuing the icnninttion 
ef parental right* to an Indian child hat tl:o«n that 
active effort* have been made io provide rcmcJial 
aervicea and rehabilitative program* dciigned to 
prevent the breakup e f the Indian family and dui 

‘■dhcie cfforta htve proved untucreuful.

R u .lt 15"•
( | )  Additional Finding* In any caac in which 

the court hat a inherited the Department to remove 
the child from the child'* bom*, or eonnoued a 
preview* order foe rv movil. the co-rrt »h*Jl make 
f a lo g t  pmutnt to 42 U S C I  A7I(#M1S) a* to 
ohtiher, under the curvmatancee of the cate, tcaton- 
able elfoet* were made to prevtnt er eliminate die 
nrud for removal o f the child from the home end to 
make it pernble foe the child to mum to the hvme.

C  ^ i d  w d f i t M  A cr/-

£■>- t l . S . d .  %  M / j L

(d) Rrmrdial aervicea and rehabilitative pro- grarni. preventive mcamrct
Any party Mekong to efTcci a foiter earc place, 

men! of. or tcrminition of parental nghu to. an 
Indian child under Sute law «halt taiiefy the coun 
that active cfforta have been made ro provide rente* 
dial aervlcct and rehabilitative program! dctigntd io 
prevent the breakup cf tho Indian family and that there effort! have proved untucconful.

(0 ra/ental nghli termination ordear. evidence; 
deierminabon of damage to child

No termination of parental righu may he ordered 
■ti tuch proceeding in the ahtcnce of a determination, 
supported by evidence beyond a reaisnablc duubt. 
including tcatimony of qualified ripen w itn fttn . 
that the continued cvttody of the child by tlae partM 
or Indian cuttodiin it likely to retell m actioai* 
(motional or phytical damage io the child
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NimI.i g n * r  b irth  li t  I I A  <*n Ju n e  IV , 197H 

l l i r  hiieleund, M oham m ed, n |* - a lt d ly  Ix it • 

t i n  cl la ilh  h i* » i f c  and th iM  In  Ja n u a ry , 

1979, a W l l y  a fh  i  nnc i i f  the*.' in c id en t* , 

N a i l*  chut and k ille d  M oham m ad. She » n  

I l u l l  17 ) i a r »  nil I A f t i r  the  thonting , 

N m l*  I r f t  Kairteanka w ith  ( I  A  a m i went to  

M i )  w ith  her t u l r f ,  M in e  O e * . in  W a*h-

• nlt • ” M S ta le  A few d a y s  a fte r  l ie f  a r r iv a l , 

N ad a  w u  a rrv a U d  am i charged  w ith  f ir a l 

d e g re e  m urd er She w m  then In r a r t e r a l id  

in  a  |u « r n i lr  fa c il ity  in  W ia h in g lu n  u n til 

the  reached age In W ith  the re ce p tio n  nf
•  few  m onth* t | v n l  in  t rm |a ie a ry  f iw le r  

r a r e , <1 A l i v id  w llh  M a rie  w h ile  Na<la w a r 

in r a m - fa t id  M arie lin iu g h t O  A lu  the  

p riso n  f a r t l i l )  tw ice  w ee k ly  fu r tm ta  w ith  

Narla
A f i r e  e n te r in g  a neg otiated  |d r *  In  the 

r h a r g r  u f m an a laug h tc r in  4‘ * i r l i * n k t , N aita  

w i t  a e n tro e n l in  J u ly  n f liWO M arie  

li fn g g h l D A  w ith  h - r  (n  A la tk a  fu r the 

•e n te n rin g  A f te r  w in te rn in g , N ada waa 

n r tc a n d  un * p |w ll* U  lacml am i •> A re- 

j i t iM ' l  her

D n  O ebd w r IS, l in n . N a .la  t . . . k  O  A to  

the  l i # l i j l l t t « r  t . |w (k rc l a few  c le lh e i am i 

w r n l  In  A n e h n ra g r tn  ra c a p r  m uuntm g |«rr- 

w r ia l | ie v * iy r t»  Na-la i la l  not re tu rn  tn 

la ir le a n k a  Iw cau te  th e  fe a re d  that th e  

w in jl il l e  |n i l in  ja i l  am i w n u lil l e  unatMe tn 

g d  ( I  A  I m t  

K m ir g t n r y  ru t te d j o f  I I  A  w aa aaaum ttl 

l i j  the (h t it io n  o f  f a m ily  am i Y o u th  S e n -  

K t *  I O K Y S |  tin  I M o U r  16. 1SK) f r o m  the  

I a 11 week in  O tln ia rr  n f  I W  u n til the 

p r n r  n l , 0  A  ha* r r t M iM d  in  the fu tte r  

t a r e  o f  the I .  fam ily

N m U  n i M i m l  in  A iw h w a g i u n t il Ju n e  

' i t .  1911, w hen  the  v o lu n ta r ily  tu rn ed  her- 

ae lf in  la  the an I h unt ire  A f te r  ahe waa 

l r a n t | t * t a d  l<*>k In  l i u t a n t a ,  N ad * tr ie d

I a s  a ;  tu ia w i. a i i  |« » w V t
I I I  I I  it#  > w tl lnwt« 1*01 I t *  M t  it  a 

t ItAg at i* * * i d  awl t  i M

I I I  In  *• A-» w »w  a ih rw lw g tw l i t  « ||W *
• tiiw 11 11* *i m| i waimwa eewlrew r that 
■ M te  i t  a in  need of a d  eedrr A t  
a? l a i m n i i  t i  a i r t w i  t i  r m o i i  (we
• M l tog i r *  *  l l o t r e  HI Ik# *  He t o  MW
In  • ten  mw! M w i n t e  I ' l V w e  H a l Ike

tu m ake  m n la r t  w ith  l i t  th ro u g h  the 

IIK Y .H  Itt r rw p ie id  w n* r e f u n d , In d u c e  

the I l K V K  had dcthHnl tn  aank ti rm ln a tlo n  

o f h e r |ia re n ta l n g h ta  O n  J u ly  I ,  I9 M , a 

pe titio n  fo r te rm in a tio n  o f |>arvnta) rig h t*  

w a t f ih d  by the  a tate  T h e  n n i r l  found

0  A In  In' a ih i ld  in  need n f a id  a* a m u l t  

o f  | i h ) f i i a l  a lian d n n n icn t und er A S  47.10 • 

O lO fatfVH A) It  then  h a il a u th o r ity  under 

A S  47 |() (M 0 |c g 3 ) to  te rm in a t r  N ada'a  |ta- 

r r n t a l  r ig h t*  upon a ahnw ing , liy  d e a r  and 

co n v in c in g  r t n le m e . th a t | ia r r n U l  conduct 

lead in g  In  the " rh ild  in  need n f  iM "  d e te r­

m in a tio n  waa lik e ly  to  co n tinue  '  T h e  o rder 

te rm in a tin g  N ad a A ’ * |e * r rn la l r ig h t*  waa 

a ig n rd  on  J a n u a ry  I I .  IM 2  T 4  « *|>pe*l 

fo llo w ed  A ilo )itio n  |*n w \rd in g t h a te  been 

• la y id  |a ru lin g  d i i|e n it io n  n f the *p |W al

I  A I IA H IH IN M K N T  

Na<l* a rg u e* th a t the In a l  co u rt e rre d  tn 

il«  f in d in g  of '|* h y tK * l a lu im ln n m ent ** Sha  

c la im * th a t the I n a l  court ap i-brd  a n  Incor­

rect le g a l a tam la rd  in  reach in g  Ih ia  detarmk- 

nation  S p e c if ic a lly , Nada a lh g r *  th a t  Dm  

cou rt re lie d  on the  a u lije e t ia r  v iew p o in t o f 

the ch ild  ra th e r  th an  on an  o h jec ttea  atao- 

d a n l S h e  n m U m l*  that a prvi|w r ap p lka -  

tm n o f Dm  alcondunm ent teat w ou ld  reau lt 

in  a fim lin g  th a t her conduct d id  not a rt- 

d rn ce  a  clean g i r d  o f h e r | i* r v n ta l o b iifa -

1 M M

In  P H  > SUI*. MS I'2<l IZ W  (A la a k a  

19711, In  re je c t in g  the i |v l ie * D o n  o f  a aub- 

je c t ia r  a tam la rd  In  m raau re  a | « r r n l 'a  Io- 

trn t io n  to  abandon a ch ild , w e a u ta d  

'W h e th e r  o r met Uvefc ha* town tn  

alcam lonm ent w ith in  th e  m aan in g  o f  tha 

a ta tu te  t* to lw  d e term ine d  o b je c D r t ly , 

ta k in g  in to  a r tu u n l nut u a ly  the verba) 

r iy e ra a c o m  o f  the  n a tu ra l p o re n U  but 

th e ir  conduct a *  p a ren t* aa w e l l"

jwerewil ic w 4 w l •* k k rtr l-ccctccw a lu  ratal 
•I ik e r r  it  no l l i w o i o c  d  ge ir-rcil i - t M t  
lacMaaal* ,  c / m i l  n y ta i am i o i | a u i M c i a i  
■ 4  w u  m leak  g a rn e t m U ccrowed in# (M d  

ike ik ta n c a ra i ca an a l * ( * 0 t  i r c o M i4  
i w i a i n  ike  |c c a w  >J ik e  c U I  and Ike 
c k ja i la a w  to |W C * H 1 eS*1 r « i a» » w i* r  
lw Iko cawn oa » n .# n  h rw y  n i l r  la  ring a 
gernaawna (**c ra e c t  t u  ike  i k M '

NAHA \ t >1 VII.
l e o .  t c r M O .  lU atka  Ik a li

S|"c I '  cSI Ml IZWi 17 Vtc h r c c  fn llc ia cc l tine 

a landard rc ilta ia li n l l )  A v  I "  r v  H J  i  l  l  

M l  I'M I I S ' .  I l l l  lA ld 'k i t  I ! l7 l l l , fo  n  

« J . r a » | " J d 7 J 7 ,  7 4- 4'J ( A l a d a  I'J7 ’. | ,  t n  

r v  .Ic l/ iiic cn  I l f  l '  % t r .  ViS< I* 2d 7nn. 7'M 

lA lw cka 19741, I n  n  4 /.•/-r c< •»> o f  t .1 \  

S JS  I ' 41 ! W .  S 4 I i AU < kn 19741. I I M   ̂

S ta le , M S  I '  4 1 IZ M . IZ th  :i7 tA I* < k a  I ' . i lH  

We agree w ith  the a lab-'a  »M'w that Ih i 

ro u r l pn>|w-rly fi-um l Ih c  i a ia ti nca* o f a 

p h ja ica l n lca iido iiitii n l under ih c  o lc j ia lit c  

• la n d in '

1 1 .2 | I h c  It -cl f» r  w liando lllth  t il I I I ,  tw o  

le un g t i l l  hac Do |e * n n l • lo n d m l •-«a 

clrm c-l a d ia n g a rd  fo r  hc» o r I n i  |c .«rcntal 

cctchgaliont, aod I J t  h.cc that cli-vc g .cn l I> -I t,« 

the’ lha tru * lio n  o f Itn  |caf* let •tccl.l r d a l lo l l  

•hc|i A i lc j i iw c n o f t  .tf r ,  % >  I ' i t  7*» , io  I 

(A la c k *  l ! l7 0  A n  cm w o f tin i c n e d  t lld i 

ra t i c D ia l l lw  ic m ii lead la  fore it o c lf i , ,* ut 

o fcycctiir c m  line  i to  v d ic fy  Ihc fc r- l |>for>g 

o f Do alcamtonm* nt le e | | ( n  l i  c|tm *ciit 

a lan il how Nada I,a d  f le d  fro m  t .n i l> a ii lc  

•racing  I I  A  w ith  a le*b\ »itI* r  |cfo i tic c co t 

fw w nt cJcyccliii-  i  m k  m i n u lu a l in g  dr-rc 

gard o f | ia r i r i la l  o M ig a lm n c In  acl-lilton 

a l Ihc- h ea rin g , tin  I n a l  (in lg t - |* > if» a M i 

re fe rred  to D-. u g h l m onth  | > n » l  <-l « ) ,.■  

ratnnc ilu r in g  a lm h  N m la  h ic c l mi A m h - r  

age ee 'fo e  a l l  | - r »  tw at |njr]>eww i l i j . n  

mg | Ifa  pwlc cil-c tiild  c> la l i- - n - lo | i"  T h e n  

fiW r. the t r ia l  im i r l  |i> o |w tly ap|-U< l t in  

legal c |a m l* rd  and at* f in d in g  o f  a lv im loci 

laan l duw ikl m d la  t e t c ra rd

Na-la a lw i a rg u i«  th a t I ha t r ia l  n w ir l  

a r n d  tiy m n c w h n n g  h t r  im  a r n  ra lio n  a c  

abam kotm cnl S h e  ru n ic  m l, th a t in  « n k  r  

lu  i-  M l i lu l ,  a lia m lo n n w n l. t in  a . i a  o f l lu  

parent m u*l lw  w il l fu l Y  I ( r«M d id  fd llt t f l 

• • •  U )u i^ l K r f  t«»*iir>al « m l. t lg im * . 

• r lw aU ) ff»am I n f  Mll«rf«|*i <•« |«f««

InHM  f m n h n f i l h f

t  W lf lm  >M>k*n » >J I m I  itw a lU l a4»
•**! *<4|Mlgti4 *'l«lW fr« g ftaalgw | M  ai|4||M  

Pit M«rga • fr.MVM
r / a l l t * j f  III/1  M '• l M a ik t  Va «#«,.
M  • I «l if I tVif |»| !•.*»»
W ic U n i i

I  A \  I?  l u n g  re> K

•• •• 4lf|nU>M«| I4. i l  ikMVf
• f |Uf1*tl«| If- ..«•( eft »H • ,M« * i |  If. U a |

11 . I |  W i h a i i  c .u .l iho t " |c |n  o rd e r to 

n i i i c l i t i i l i  .iliam lo iiiiH  n t . Ihc m lc  o f ih i 

p i n  n l m in t  la  w id f u l "  I n  r v  I I J ,  \ k i  

I '  41 7 |7 , T-Stl n  I . '  t A l a d  a I9 7 S ) T V  t r ia l

l i id g i dn | i . r u l l i  - t a l i  that h>- m n c a h ra d  

i in o lu n ia r t  i iw a m  ra ln m  to  m r .c iitu t i 

a lM ud iin iiii n l .  hut I V '  w n l l r n  fim lin g a  o f 

fa c t , w h n h  w i re  c u h m iltn l liy  th e  t t a t r  am i 

c ig ucd  It) I h r  co u rt , r e fe r n c l to  Dm- co lun

I n f  i  j l w n u  front I S  to la r  n f  |^ a i  In  Ju n e  

o f  191 1 ,tc tin- r ile  le n t  conacK ira  d iH c g a n l 

o f  p a n  n la l o h lig a lio n c  * (*onarc|uc-ntl), w i 

f l ln l In i n  I I  f c i l l i  l f f l i r

I I  I D M  IN T 4 .H l .H T S  t D ’ T H K  4 'M II .H

N n la  a rg m  c that Dn In a l  rn u r t  m ic m tir  

p ic le d  our | in  iHHia ih c  lewine am i in c o m e  I 

11 i iw c l Dn la  ct m li n  eta i i f  th e  c h ih l *a  th e  

web I r i l l  rm n  fo r i n  .h e ich -n  lo  I r m o n a lt  

I n i  iw n n la l  r ig h t-  S V  r la im t  that the

la  -I i n l i f l  c l .  o f D *  rh ild  c|vm  1.1 |«  |C,f| 

- n i l r a i l  w i l l  u f l i r  it liAc l a i n  ataiw n th a l 

• lo r  i f f u w n l  p a re n la l m ia m m lu it to

jo  i d i  it rm u ta t io n

|*e) l t »  - la l i  argur-c th a t the- l*-c| in t r f -  

i  le  o f  Du • l u l l  x r v  a  - ig n ifu a n i . I d  m d 

- li- je o e lm  lo n u - h r a ln in  at each  a le ji in  

da Ik l im n in g  w hether In  te rm in ate  jw re n ta l 

c ig h le *  | l  i la im e th a t the  In a l  rew irl’a *e 

liw ec were ee-ne iclrfil w n t i the a j jeowrn e r  

hac • n | a a l c d l t  i c j c w c d  th a t I la  la s t  m  

l i  rt e|e o f llu  • h i t are to  tw ru n ta lr re c l w ily  

a f t e r  a fin d in g  o f | ,* r e n U l  unfi'm -wa w  a 

de te rm in atio n  that the f i n  |«i>ng f  Ih r  

a h am k in m cn l l i * l  haa town aatitfw et A t ,

< *• fn  n  d d y d e o n  o f  A S .  %43 P l l  ||< H . 

119'c I A la d  a I97*i|. I n  r e  A ikydaM i o f  

I  A f*  V ja  P i ,  Tva Ttci (A U a k a  |» 7 4 |, I n  

n  d iA f lm w  o f  t » .V .  1 i .  P i t  s a t .  ! , £ i  

I  A la c k a  |S 7 1 | Ma.iu I tw Ic a t  in le r e a la o f  

Itn  • h i l l  Iw conw  n ic e  a n t a l wwnr |* a n l 

l i m i t  fm t  no ie l la  a c h in in g  o f  p e n n la l

rein a. r l h  .la.1 iwltcJTe aewl ca Hue 
—I We . 1. |-  wUwe.el - a .lr r  uvwiee A S  IT  |U 
ccc.a. i i i .  , i , e i  ii.cM • .a i e t n  ihw fe u  me»i 
e-*e d  i l .  i f c * i  we rwhre i ew the e c u !  
- le e l oeewae ale. eh. ehelai eg eke clete lee 
e a -  e MU.ell —el tee eaer he Ike e leek I to  
|e -a re l he. I r u  ew e e ru i wain A S  a ! lee 
• i l l !  I?  P I  I I J

Mack, |:|*|
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conduct n u f l i r iv i i l  In  ju s t if y  te rm in atio n  

II I  T h e  t r is l  co u rt's  firt<11nma d e a r ly  show 

that it  » • «  a w a re  th a t se v e ra l fa cto rs  in  

add ition  lu  t w il  in t rn -s l e n te r  in to  a le rm l-  

n a tio n  o rder In  d ecid in g  In  term inate- 

N id a 't  |« r r n t a l  n g h u , the  In a l  ru u r l fo l­

low ed the c u f fe d  procedure It  ilu t not 

m e re ly  com pare Ih e  m e rit*  n f  Ih r  home In  

lie  |w w td e it  by N vd a w ith  th a t u f  Ih r  I .  

fa m ily

I I I  T H IA t .  C U I I K T S  F IN D IN G S  

N ad a t rg u c t  that Ih r  c o u rt 's  fin d in g  lh a l 

h r r  il ia rv g s n l u f  her p a re n ta l u U ig a lm n  wn* 

lik e ly  lu  co n lin u r  in  Ih c  fu tu re  * a a  c le a r ly  

erroneous

A S  47 I0 Q (« (C |( J )  re q u ire s  aa pe»rw |U l- 

a itca to te rm in atio n  o f p a re n ta l r ig h la  that 

f i r a l ,  the ch ild  ta ■ ch ild  in  need u f a id  " a *  a 

r e iu l l  o f p a ren ta l co n d u ct,"  am i aeennd, 

c le a r  and convinc ing  cv u le n cc  lh a l  “ the p i  

re n ta l conduct la l ik e ly  tu  co n tinue  Io  ra -  

■at “  T h e  | a  re n ta l conduct re lied  un hy Ih r  

In a l  ju d g e  in  d e te rm in in g  th a t 0  A w a* a 

rh ild  in  nerd  u f a . I  w a*

" T h a t  un O ctober 15, Ia n  I ,  N A le f t  her 

ch ild , O  A . w ith  a b a b y s itte r  and d id  not 

re tu rn , thereby r th ib i t ln g  a conacKiua d n  

re g a rd  fo r the needa and w e lfa re  u f  her 

c h ild  am i o f her p a re n ta l ob ligattuna to 

0  A "

( I )  A cco rd ing  in  our re a d in g  o f  the s la t-  

u le , th e re  muat then be a ahow ing b y  c le a r 

and co nv inc ing  tu d e n c e  th a t  thia tam e  co n ­

d u ct la like ly  to  con tinue . T h e  findm ge 

below  a n r d e fic ien t in  th ia  reg ard  .h e  

o n ly  r e l i *  an t fin d in g  la:

" T h a i  V A  it  lik e ly  to ro n lin u e  to  Jcm o n - 

• t r i t e  a  eonacwua d w e tg tH  o f the o b lig a ­

tion  owed by  a p a ren t to  a ch ild  even  

a f te r  her releaae from  in e a r re r i l io n  be- 

cauae the  au ffe ra  fro m  an  im p u ls ive  p e r­

so n a lity  d iaorder *

a N ate  also s r|«w i lha l Ike  Irta l town n ir - l  by 
me ca n u d rtw i tac r f ln l  a l  the n u w n  oI  the 
D r V i  cm l«*dv t  i u i i i h  of twv [ « w i  t l  n | U i  
ih e  a/(w rt lha l Ik *  D fV J  f ru m s ie a  her * r f« s t  
lu  ( o m u M i u  « « a  o  A white M rwcow'tgvs) 
■he f p a ir *  i  io  ife fC  now m l  I k e  ratted 
>• Ml sM ^ tlm * I .  -make iv tso n vU * aurm eei. 
• V i r . u  |U U O tt lu  pvmervv and wrm gihen
iw fMd, net ■ i a  e Scare. ad r u  mu. 
U I I  lA M stt  I k i l l  ife m w u i cwwil edl twfove

T in - uu ly test,num y u |« ili w h it li  I In- cou rt 

tu u li l  have  f r t u it  in  u iuk ing  th ia  fin d in g  

a n  rendered  by f i r  Ib d h rm k , n |n y cb U -  

t r ia l whu hait in te rv ie w e d  N ad a  on ly  once 

fu r  une h o u r, ad m itted  he kn ew  noth ing  

n l ' iu l  her | ia rc n t in g  ab ilit ie s  and i|u a llf le d  

h n  prognosis w llh  Ih r  a ta le m rn l th a t h r  

ru u h l "o n ly  an aw e r H in t i|u ra t iu n  in  g e n e r­

a lit ie s , In-rnuae |h r  h a il|  nut had any 

eaU -m lrd  co n tact w ith  |N a d a  A  | "

D r. Ito th m c k a  op in ion a n  nut ahared by 

K u t ir r t  D u n n , a |> iy rho lug ira l ruunae lo r, 

w ho  o ffe re d  o jijva iing  >-«|H'rt testim o ny lh a l  

N A had a h igh  p rn b a lv li ly  u f  aurccna in  

ro n tru llin g  h e r p ro b lem , m»r by the a irfla l 

w u rk rre  and  o ther* whu kn ew  Nada w r it  

and  fe lt  th a t ahe h iu l m ade i t m i t d r r ib l r  

p ru g ru a  th roug h  counse ling  E v id e n ce  f a ­

vo rab le  lu  N ad a a lto  included h r r  uw n  tra il-  

m ony a* to  her w illm g m n a  to a c c t j i l  he lp  in  

d e a lin g  w ith  her |arrnunal pruh lcm a and in  

le a rn in g  tu  I *  a la t t e r  m other

17 1 T h e  lin j iu U t t i  |« r to n a lity  d isorder 

iIn e lf  la nut conduct am i Ih u i .  nut a g round  

fu r te rm in atio n

|MJ A ltho u g h  N ada did abam lnn  ( )  A 

omcc b e fo re , th a t actio n  waa taken  u n d er 

ve ry  ttre a a fu l and un ique  r ir r u m iU n c m  It  

w o u ld , Ih e r t fo p t , tw u n jo ll i f ie d  to in fe r  a 

lik e b h u u l o f  fu tu re  abandonm ent from  th ia  

i to la  le d  in rld en t

In  t le w  o f  lh a  h ig h  stan d a rd  o f "c ta a r 

an d  co n v in c in g  e v id en ce " req u ired  on  the 

tu u e  o f th e  like liho o d  th a t |m s l conduct w ill 

co n tin u e . w « a re  le f t  " w ith  a d e fin ite  and 

f irm  co n v ictio n  on th e  e n tire  recced th a t  a 

m t i la k r  haa been m ade , a llh o u g h  there  m ay 

be ev id ence to tu p j» r t  Ihe f in d in g  I n  r e  

3 D .  J r  e t  At.  549 1* 2.1 1190. 1195 n 10 

(A la s k a  1 9 7 0 *

IrtffltEM trg bet  pvveM tl iigM t Nad* t  •<** 
men) it  w.im*M mrtw tw iaua* M locw tr* am ike  
•lu ie im liim  N*J* *u  fwit*U| • ■•> 
r in g s  eg u u l  w n V n  U  thv lim e thv i k >  
ifcm vd ilA  Owes is hut* Ihe D fY S c o s id  hsve 
wMvd la  Ihvtv service* theihg thv rvlvvvM 
pvriC'l pvMf la  h im * a ( v m m  to hv<« Nvdv t 
n |h i t  i n v m i l N  the m u  A d  try  wntuccevi 
M y  la  to c t lr  h rr . but t o M  <kj M ile  la  
I l i f f o lh r e  he» tvmvly lw *  whriv vhv -  ■ I p m

N A D A  A * S T A T E  A U - k .i  4 4 1
I k v t t  t v v r  IV«M  lA lv tlv  IM 11

( * - 111 tn  It *  1 n w i a p |w i l ,  llu- t l a l r  d u d  

lie g e s  (h r  I n a l  cou rt'*  g iv in g  N ad a  Ivan - lu  

t r r k  n -ru n tid rra lin n  n f ita  te rm in atio n  o r ­

der u n til Ih e  e n try  o f a f in a l adoption  d e ­

cree It  r l i lm t  that l h i i  n n lr r  rep resen t*  a 

v io lation  o f  0  A ' t  eq ual | iro trc t io n  r ig h t*  

Th e  iLa te  c la im * that Ih e  ita u a n r r  n f a 

term ination  o rd e r n v e rrn m r*  Ih e  s ta tu to ry  

p re tum p liun  in  fa v i.r  o f  a n a tu ra l im rrn t 's  

f i ln ra *  am i u rg e * that N ila  T  v h 'fa tr , 621 

1*11 544 (A la a k a  I9 H IJ , w h ich  u n d rrm in e *  

f in a lity  by m u r m l i n g  th ia  ((re fe re n ce , lw  

modiflevt or o verru le d  »n th a t the b e l l  in te r ­

e s t! o f the- c h ild  (a t  d e term ined  in  a n eu tra l 

adoption p roem s), ra th e r  th an  p a r rn la t  r e ­

hab ilitatio n  a lu m  w ill lw  ih r  r r l r v a n t  e n lr -  

nun * In  N ila  T ,  we in te rp rrtc c l A S  47 | 0  ■ 

6N * f )  to |w rm il any n a tu ra l p a re n t to d a y  

adoption proceed ing* iq .- t i a th uw ing  « f  

g « » l m u te  "G ood ca u se "  waa d e f in d  *•  a 

ih o w in g  th a t " i t  would tv- in  the lw * l in te r 

r t ta  o f thv ch ild  lu  r rv u m r liv in g  w ith  | lh »  

j-arenta) b e cau w  they h a v r  su ff ic ie n t ly  rv 

hab ilitated  t h r m w lv r l  w> th c t  Ih e y  can  pr>» 

s u lr  proper g u id a n rr  a m i ra re  fo r th< 

child *  623 I* 2d a l 547 W e v ithere  In  l h i i  

|w « ilio n  T e rm in a tio n  u f  p o n n la l  r ig h la  11 

1 - t ra jt ir  m c itu re  m u l l i n g  in  k v r r a n r »  u f 

a ll le g r l tie* betw een  the  ch ild  and  parent 

Th« re io c a b ility  o f te rm in tt iu n  o rv lcrt up 

u n til the lim e  u f  adoption it  a  n r r rw a ry  

oompromiae t w l» e r n  the d e s ire  fo r  f in a lity  

and the deair* to  avoid unnereaaary  in te r ­

ference by the t la le  in  the  n a tu ra l parent- 

ch ild re la tio n sh ip  N ita  T  r re o g n iu v , am i 

teekt to a cco m m w ia le , toe in h e re n t (m ien 

t la l foe fa l l ib i l it y  in  ju d ic ia l d e te rm m atw n * 

U a rd  upon p re d ic t io n ! o f  hum an  behavio r 

w ith ravpect tu  the likv liho o d  o f  con tinued  

p aren ta l m iaconducl T h e  tulm e<|urnl r e ­

n e w  o f  te rm in atio n  o rd e r*  p e rm itted  by 

that decmion csn n o t be aaid  to  d e n y  erjual

Ah re ihe ir iu m e d . Ike I |T M  1 m evrl* imp*# 
mewed Ml sound detu r Io  travd d u v p n i  
<WM*«>I wtule a jude 1*1 i  tedution of ihe mat 
lee UII peevduif rk *  < ite i oC a g rw y  new on 
A w l rn rd  b* Nads vie m aypouie tw i• vie m 
etch  of theme M tm im ni ihe lo rIIlow  a  ihe 
p t ire t  b i i  known We t lso  hnd had* 1 d t im  
eC <bwrWi«A»lor> twrwteeneW al the le iim iu  
tmm it * i wte i«  tw wuhoul m e n

IV CROSS-AITKAI. p ro tectio n  to I I  A am i to  o th e r c h ild n n  

v i i t i i la i l )  v i t in l i d  w ho an- a w a itin g  

adoption

In  co n r lu m in . we fm d , f i r s t ,  th a t Ih e  r tc  

o h l co n ta in s  iru u ff ic w n t  rvv le rv-e  to t o j .  

|m rt the te rm in a tio n  o f N kda A  '* p aren ta l 

r ig h la  Second , the peeaerva lion  o f  her 

r ig h t to o h ta in  r rro n a td rra t io n  upon a 

sho w ing  o f  gtvvl ratine pevoe to Ih e  adopt—  

o f I I  A . e h t l l r n g rd  in  ih e  rrnaa a jp r a l ,  V i l  

p ro jw r

The i le r iim n  Iw lo w  is  R R V E R S R D

I ' f lM I T O N .  Ju s t ic e , cu n cu m n g

I r .in c u r  in  the  itu |v is il io n  n f 1 him appeal, 

but w r ite  v | i a r s t r l y  t u e ip r e w  m y opinion 

that the b g i i ls t o r e  should am end A S  47 - 

| il(V « S f y tJ1 to  th a t ■ p a /e n l't  incartw eation  

m ay lw  ro n u d r r rd  w h ea  d e te rm in ing  

u h e t h .r  lu  te rm in a te  j ia re n U J  n g h la

A S  47 |0 (M J(e N 3 ) tpw ofw a l ) u i  pm renuJ 

r ig h la  m ay  be te rm in ate d  o n ly  i f  th ee * ■  a 

show ing  "b y  r le a r  am i co n v in c in g  evidence 

lh a l Ih t  rv  i t  t  ch ild  in  need o f a id  u n d er A S  

47 |0 n | i t a M 2 l as a m u l t  o f  jm r r n la j con 

duct "  It seems obsw sia to me th a t a ch ild 

m ay lw  in  newt o f  a id  w h en  the o n ly  rvw to  

d ia l 1 ■*re n t engagea in  comduct lh a l  re w lta  

in  in c a m r a t io n  I would Ih e re /o e r con 

t lw le  lh a l  A S  47 IO O I« (cX 3 ) perw uta the 

su p erio r co u rt to contader the p a ren t's  m- 

r t n e r a t m n  w hen  iV le e m n u v g  w h e th e r the 

e u ld  is in  need o f  a id , e g ,  w h e th e r the 

parent has abandoned the rh ild

A S  47 lO O A O tcg l) a lso  re q u ire * . h o w ever, 

a sh o w ing  "b y  c le a r  a * J  co n v in c in g  e v e  

dene* th a t  the p a re n ta l comduct at lA a ty  to 

con tinue to e l i s t  i f  there  m no le m u n a u o u  

o f  p a re n ta l n g h la  "  A lth o u g h  in ra rc e e * lio n  

m ay w e ll lw  lik e ly  tu  co n tinue  foe a sub­

s ta n t ia l period o f  U m e. and  the rk d d  wiU

1 the unse bates Ml n m u v u a t t  v p m m  
• v s t lA  I  itghi Io a petmnnvws. EdesyuEie homw
V r ,  In  r e  S O . I f  V l»  H A  I IW . IJO I (A ita a *
I • * ! I U r n  IN I  ig U  hw  M  t e n  n n y w M  
• • rumivmrsaol . any a M m v n  hvswwvw Uw 
liestnwvu rC (fvkVw s ■< O A . I  yowsjcm wbvve 
■svlwsl l u t M l  u v t  rs . m v V o M k v i u t  U w  
o l u k n  ih k k m  v k m i  yw vm s r u n *  W «* 
been lewswnvsest newt tmSy aw we, * rum — M i 
b s u i lew



J .J 2  A ln « k .l M.11 i*a< i m  H I . I H K H . H ,  . ' J  m ;h i k >

Ih trv fo rc  n w liow  I"  In' hi n m l »f iml, 
involuntary im um rM inn i* mil w illfu l *‘ |»m• 
rental inndurl "  I Ihcrvftifu toneluilt* lha l 
AS 47 lUHMiHiKW, hy lla e»|ifM» Ufrtia, 
■|ia*a mil |a rnnl Ihc au|a rior o iu rl In run* 
Milir Ih r inaiialinl |niri'nt‘a iiMafuratH'ii 
whi n determining whether In terminate |*«• 
rental r>|thl«

The n tu a lin ii i« ciu rily im iig in a lik  hi 

w h ich  Ih r  n n l) parent w ilh  cua lia ly  n f  n 

rh lh l co m m it! > r r im i ' am i ia M l U n t n l  In  a 

leng th y  m tpnaonm cn l I t r m  w han ihe ch ild  

it  * |u i l r  young Thit m ay c f f w l i w l ;  ilc* 

» lrn )  I h r  paren t ch ild  cv ln lm nah ip  U n d e r 

Ih e a r  tirrum ilancre. Ihe  rh ild  thutih l la i 

| a r m i l l « l  lu  r t la h lu h  a la in d  w ilh  o th e r 

ja  rM iit*. ra th e r lhan em'tul h it  or her m inor* 

i l )  in  a t in ivm ioii o f fo a le r h o m rt nr n lh r r  

l in i |« t fa r y  p U e em cn U  A S  *47 10tw » « n * 'I . 

aa p re w n lly  w n l lv n . however. i|ia-a m il j»*r* 

m il Ih e  li rm in a t io n  n f | ia r r n la l  r ig h la  in 

Ih i*  • i lu a lm n  I u rg e  Ih e  le g ia ln lu rv  In  

m n an le r Ih e  e f f r r l  n f  Ih e  a la lu le 't  w ord ing  

ami im< m l i l  an lh a l I I i k  n « u l l  la im l 

ncriW M ry

In (hit ran'. Ihe vupvnor n a ir l im lnaleil 
in i l l  nral fimlin|(a o f fa r l that II mnaiilcrril 
Naila'a im am  ration In ronalitule an almn* 
•lonmenl o f I I  A Naila rontrm la lha l hr r 
inrarcvralion la lieyiind her control and 
therefore may nol la' cunaalered aa Ihe 
"w illfu l conduct" m rvao ir j In lo n r li lu le  
aliaiulonminl in arm rilame wilh nor hohl 
inic in  In  ra- I I J .  MO P A I  747. 7M I „ | 2  

I Alaaka I77.’i| Thia n iu rl imidtrdly agrtta 
wilh Nada hy holding lh a l the «oja nor 
• aiurt ila l m»l lummil fi Vefailile i r ro r  on 
thia ivaur IwTiU**' Naila'a meant ralnm waa 
mil reheat u|»m in Ihc w n llen  fnulinKa o f 
fa r l. whieh are runlrulling iVd I ' i l  at 
4 1'.l It n if I divagnc.' with llua murl'a 
im|ilai*l holding

Very few |a.-u|ile are aolunUrily imarver- 
a li ' l II ia alao Ifw r. how rvrr. lha l aery 
f r a  pw |4 r are incarcerated fo r involuntary 
art# | |  ahiiuhl la* entirely fnreaeeeWc In a 
l« ra n l that mmmiannn o f a rnme will re* 
•atft in inrarn ralam  ami arjiaralinn from 
Ihe p a n n l’a chikl Whether thia anaoamla 
In an ahamlunment u f Ihe rhihl may ih irm l 
u|ain whether the |iarvnt ia ahle In ami ih**

m ake n d c p i i l c  |vnialam na fo r Ih e  i l l i ld 'a  

rn re  d u rin g  Ih e  lm g lh  o f  I lk '  |M ren l'a  tn ra r*  

e e ra lio n  S i r ,  e g ,  l l n  r n f i  h l  i  I h i / J r ,  137 

C o lo  m .  321 I ' 2d «2H (C o lo  l#5K|. Annul, 
7 ' i  A I .  It  *'UI 417 (11177y ( " I 'a r e n l ’a In vu lu n * 

in ry  C iin fin e m e n l na K vm em g  N e g le r l 

h i lh  |M ii'U ney o r l i iv e t l i lu r e  I'rneeeil*

H'K"I
N ielu ilu l nol m ake an y  |im v itio n a  fo r  Ih e  

ru r i '  o f I I  A I* f o r e  hr r  in rn r re ra liu n  S h e  

le f t  0  A w ith  a h a h y a ille r , even  Ihm ig h  her 

• lc |im o lh e r  lived  In  C a irh a n k t  ami ha il e a r ­

l ie r  ta k m  ra re  o f h e r am i 0  A N m la 'a  

in e a r ie r ii l in n  m ay huve l a r n  Iv y i in d  h e r 

e n n lro l, Im l her cn n ilu c l in  k il l in K  her hoa* 

lia m l waa w ith in  h e r co n tro l, a cco rd ing  to 

Ih e  > u|ierinr ro u r l th a t fnurul h e r g u ilty  o f  

in n n d n i ig l i l i r  am i a c n t rm rd  h e r In  a le rm  

o f im im an iiu ii lit K n r ll ie rm o re . her fa ilu re  

In  m ake a n y  pm vtainna fo r Ih e  ca re  o f D A  

d u r in g  l»  r im a n v r a l io n  w a t alao w ith in  

h e r rn n lm l I la  In  ve that theac fu rta  con- 

a t llu te  r le a r  am i ru n v in r in g  e vn le n re  th a l 

N a ila  nlMmlonial I I  A

A a im lieaU at, h o w ever, N a ila ’a in c a rrv ra -  

l io n  ia not " p o n n la t  m m / u e l"  th a t ia " l ik e ­

ly  In  f l in t In u e  In  r n a l  i f  Ih e r r  ia no le rm l*  

n a tio n  o f  |ia re n ta l r ig h t * ”  A S  4 7 .1 0 * 

lin ii|i Nil) T h u t . u m lir  Ihr* v la l i i t e , h r r  in* 

<a n e r a l io n  ra n n o l ju a l i f y  the te rm in a tio n  

o f  h e r |a ire n la l n ^ h la  I agree* w ilh  th ia  

I i n i r l  lh a l I lw* > ole m e  o f N a ila 'a  im |n ilt iv e  

|a  ra m u li ly  diaofih-r ia ta il i l l  i la e lf  g roum la  

fo r  te rm in a tin g  her |a tre n lu l n g h la  I alao  

ag re e  w ilh  Ih n  m u r l  th a t r l t a r  am i er>n* 

r im in g  r v o l r m r  w aa ta il p fr a rn ltd  lh a l  

N uda ia I t k r l )  In  a lia ta lo ii O  A  ag a in  a f te r  

alo* la re lraa ta l from  p r im n  T h m . I f lm l I 

m a i l  ro n e u r w ilh  Ihe  r rn ir l th a t I I  la n rcea- 

aa ry  In  rrv rrva -  thr a u jie ra ir r o u r l ’a o n le r  

te rm in a tin g  N m la'a f ia re n la t n g h la  A g a in , 

h o w e ve r , I  u rge Ihe  le g ta la lu rr  lu  am end  

A S  47 lOOHOtrg.'l) an lh a l  (u ir rn la l r ig h ta  

may la* le rm m a te il w h en  a |>arrnt ile a lru ya  

Ih e  iw re n l-e h ild  n la l io n « ln | i  hy w il l fu l ly  

lo m m ill in g  a r r im e  am i fa il in g  In  m ake 

adequate  |im vlam na fu r  Ih e  r a re  o f IIh* ch ild  

■ luring  a  |a-rna l u f in r a r r r r a lm n  U n d e r 

aorm* r t r ru m a la n c ra , o n ly  in  th ia  fa th io n  

m ay  Ihe rh i ld  le* ( r r m i t ln l  | i  fo rm  a la n d  

a r ilh  ol h r r  |*rao n<  and avo a l a vu axaa io n  n f

h/.l SIJI'AIIK Khh I , MOKK Dll I Kvn » VTA I K II*. k,, | |  |i in rv ur r letu itiuo imii
fm le r home placementa or n llu r  unralirfne* way on Ihe lo l, Ihe |ihy>Kal <wI• mdiralivl
lory lem|Hirary |ilaremenlv during Ihi i n* iinm irUkalily lha l |fr>(>erty on whuh Ihev
lire duralmn o f Ihe rhiM'a m im inly liad. |>lare had lavn taken f**i nrtvl ngh l-o f

way |HH|aMe1

323 S Q I lA K K  F K C T .  M D H K  DM l . f .S S .

A L e e  ( io o d a u n  and  Joan 
C o o d m a n , A p y e l la n la .

v.

S T A T K  o f A la a k a , A p p e lle e  

No. S74«
Supri m e C o u rt n f A la tk a  

M arrh  4. I'JM

Slate Im iughl eminent domain arllun 
claiming ,'i0 fiait right-of * ay on either vide 
of road The Su|ierior Court. Third Judieial 
Ih a trk l, Anchorage, grantrvl eummary 
Judgment in favor o f ym jierty owner* on 
liability iviur*. and S la te appealer) The 
Supreme Cnurl, Md P H  .V>3, reve rw l ami 
remamlrd in pari On rrmam l, Ihe Su|**ri 
or Cnurl, J  Ju*lm  Kip lry, J , fuuml lha l 
■urvaying, vleking, ainppmg, and clearing 
entire 1WI feel werr vuffirient acl* o f a|r* 
prnprialmn lu m a le  V* f.- ,t ngM -of way 
on lo l, ami apin al »** la k t  n The Suprvme 
Courl held tha l phyaical a ila  im lira td  un* 
miilakaUy lh a l pru|* r ly  on which Ihr t 
link plan* had Iwrn lakt n fo r mad right-of- 
way pUf |r*vv I

A  f  firm er!

H u rke . C  J  , 71 lev I a n  opinm n m n tu rn n g  

in  Ih e  r r*u lt

f  minenl ih tn a ln  * -W
A lth o u g h  ru m lw a y  i la e lf  w aa only 24-  

fre t-w id r  w ith  d ra in ag e  d i lc h n  e a U m lin g  

an n lh e r 12 fe e l on each ante n f ro a d w a y . Ihe 

•u rv e y in g . » ta k in g , l ln j i t n n g  am ) c le a r in g  

of r n l in r  10(1 fe e t w e rr  a u ff ie ie n l a c la  o f 

a jy iro fm a tio n  In c re a te  60 fo o l n g h t-n f*

M irh .n l P r ic e  am i liar.I A I h r  m e. Iin *h . 

L g g m .  K o len ro n . P r ic e  A  Juh n vnn , A m h n r 

ag e . fu r a |i jw lla n lv

Kugem * K  W ile * , S ltp h e n  M L l l i *  am i 

M arc I I  lln m l, Ih la n e y , W ilt * . I la y r v .  K d l  

m an A  l l r u l t a k r r ,  A n c h o ra g r , f it r  apjelU-c

l le f ie e  l l l / R K K .  C  J . am ) K A I l lN D W I T /  

M A T T I IC .W S  am i C D M C T O N  JJ

O P IN IO N

P K R  C U K IA M

On rrmam l from  our iteeumn m Stale. 
/V jrarfmenf o f  ffighwaya t O'nvn. W i  P i l  
*V>6 (Alaaka IVThj ihe In a l foun  found, nn 
rrina moliona fo r vummary judgment, lh a l 
a 100 foot n g h lo f-u a y  for Tudor Roa>) 
mnaiatmg nf 60 feel on each aide o f the 
•cclion line waa planned, aurvryed, ami 
vtakrd. am) lh a l the lam) waa tlnpyerl and 
(learvd jea 'r Io  Ihe dale on which Ihe M  in 
■juration waa leawd Although the road 
way ilae lf wav only 24 fee l * * i r  wtlh dram 
age t lilrh r* evlemlmg another 12 fee l on 
each ct.lr uf ihc niadway, Ihe court four*I 
lha l vurteymg. tiaking, itnpyang. ami 
• lianng  Ihe rn li r r  |0O (ee l were auffioent 
•c l* o f ap|eu|eiation lu  creale a 60 foot 
ngh l-o f way on Ihe lot W e agree The 
phyaical acta hcrv wuuld im lrrale wamatak 
ahly that Ihe iev.perly on which they loot 
place had twvn taken fo r mail ngtn «f*wny 
puryuea .Sc*- 44 I'uh l^nda (We 113. I l l  

( I9 IX J .  41 I K K  I  3 * 0 0 0  1(h) | i r ? 9 | ,  r r -  

tiarvf 4*. k id  Keg 41 526 | I9W |
T h e  ju d g m en t ir  A k  k ' IK M K II

C O N N O K , J  . m il |> t r t* ip a lin g

H I I K K K .  C h ie f  J o l l i e r ,  r u n ru m n g  in  Ihe

rciult
I am  md v a in  fie ri lh a l  p u b lic  I am i r a n  U- 

a i ’p ro p n a lr r l . fo r  purpnara o f  a m ad w ay  

r i v m e n l ,  liy  p h yn e a l a p p ro p rta lw n  alone.



N O T I C 3 :  T h i a  o p i n i o n  i a  a u b j o c t  t o  f o r m a l  c o r r e c t i o n  b o f o r o
p u b l i c a t i o n  i n  t h o  P a c i f i c  R e p o r t e r .  R o a d e r a  a r o  r e q u o a t o d  t o  b r i n q  
o r r o r a  t o  t h o  a t t e n t i o n  o f  t h e  C l e r k  o f  t h o  A p p o l l a t o  C o u r t s ,  3 0 3  
K  S t r o o t ,  A n c h o r a g o ,  A l a a k a  9 9 5 0 1 ;  ( 9 0 7 )  2 6 4 - 0 6 0 7 .

THE SUPREME COURT OF THE STATE Or ALASKA

A .M . ,
A p p e l l a n t ,

v .
STATE OF ALASKA,

A p p e l l e e .

Sup reme  C o u r t  No .  S - 5 8 3 6
S u p e r i o r  C o u r t  No .  
1 J U - S 9 0 - 7 5 / 7 6 B  C?
O P I N I O N

[N o .  <1177 -  Ma rch  1 0 ,  1 9 9 5 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  
A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  J u n e a u ,

W a l t e r  L .  C a r p e n e t i ,  J u d g e .
A p p e a r a n c e s :  Donna J .  M cC re ad y ,  A s s i s t a n t
P u b l i c  D e f e n d e r ,  J u n e a u ,  and J o h n  D. S a l e n i ,
P u b l i c  D e f e n d e r ,  f o r  A p p e l l a n t .  J a n  A.
R u t h e r d a l e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,
J u n e a u ,  and C h a r l e s  E .  C o l e ,  A t t o r n e y  G e n e r a l ,
J u n e a u ,  f o r  A p p e l l e e .
B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i  n o ' . v i t z ,
M a t t h ew s ,  Comp ton ,  J u s t i c e s ,  and  B r y n e r ,
J u s t i c e  p r o  t e m . *
BRYNER, J u s t i c e ,  p r o  t em .
COMPTON, J u s t i c e ,  w i t h  whom RAB INOWI"Z ,  J u s t i c e ,  j o i n s ,  
c o n c u r r i n g .
A .M . a p p e a l s  t h e  t e r m i n a t i o n  c f  h i s  p a r e n t a l  r i g h t s  t o  

h i s  tw o  c h i l d r e n ,  M.M. and  S .M .  We c o n c l u d e  t h a t  t h e  s u p e r i o r  
c o u r t  e r r e d  i n  f i n d i n g  t h a t  t e r m i n a t i o n  o f  A . M . ' s  p a r e n t a l  r i g h t s  
was w a r r a n t e d  by h i s  p h y s i c a l  a b and onm en t  o f  t h e  c h i l d r e n .

S i t t i n g  by a s s i g n m e n t  made u n d e r  a r t i c l e  I V ,  s e c t i o n  1G 
o f  t h o  A l a s k a  C o n s t i t u t i o n .

- 1 4 1 7 7
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T h i s  a p p e a l  a r i s e s  f r o m  t h e  t e r m i n a t i o n  o f  A .M . ’ s 
p a r e n t a l  r i g h t s  t o  h i s  m i n o r  s o n ,  M .M . ,  and h i s  m i n o r  d a u g h t e r ,  
S .M .  T h e  c h i l d r e n  w e re  b o r n  i n  1 98 7  and 1 9 8 9  t o  A .M . and  h i s  w i f e ,  
S . L . S .  T he  c h i l d r e n  a r c  I n d i a n  c h i l d r e n  w i t h i n  t h e  m ean in g  o f  t h e  
I n d i a n  C h i l d  W e l f a r e  A c t  ( ICW A ) ,  25  U . S . c .  5 5  1 9 0 1 - 2 3 ,  1 9 5 1  ( 1 9 8 8 ) .

I n  1 9 9 0 ,  A.M. was c h a r g e d  w i t h ,  and  l a t e r  c o n v i c t e d  o f ,  
s e x u a l l y  a b u s i n g  S . S . ,  a c h i l d  o f  S . L . S .  by a p r i o r  r e l a t i o n s h i p  
who l i v e d  w i t h  A .M . and S . L . S .  a t  t h e  t im e .  I n  Ma rch  1 9 9 0 ,  a f t e r  
t h e  a b u s e  was r e p o r t e d ,  t h e  D i v i s i o n  o f  F a m i l y  and  Y o u t h  S e r v i c e s  
(DFYS )  a r r a n g e d  f o r  S . L . S .  and h e r  t h r e e  c h i l d r e n  t o  l i v e  i n  a 
women 's  s h e l t e r .  Upon f i n d i n g  t h a t  S . L . S .  had l e f t  t h e  s h e l t e r  and  
was n o t  k e e p i n g  S . S .  f r o m  A .M . ,  DFYS t o o k  em e rg e n c y  c u s t o d y  o f  S . S .  
S . L . S .  e n t e r e d  a n  a l c o h o l  t r e a t m e n t  p r o g r a m  s h o r t l y  t h e r e a f t e r ;  
A.M. t o o k  c u s t o d y  o f  M.M. and S .M . ,  w i t h  DFYS m o n i t o r i n g  t h e i r  
s i t u a t i o n .

I n  S e p t e m b e r  1 9 9 0 ,  A .M. was f o r m a l l y  c h a r g e d  w i t h  
s e x u a l l y  a b u s i n g  S . S .  M.M. and S .M .  w e re  t a k e n  f r o m  A .M . u p on  h i s  
a r r e s t  a n d  w e r e  t e m p o r a r i l y  p l a c e d  i n  t h e  home o f  a  m a t e r n a l  g r e a t  
a u n t  i n  J u n e a u  w i t h  whom S . L . S .  was s t a y i n g .  N o t  l o n g  t h e r e a f t e r ,  
S . L . S .  l e f t  t h e  c h i l d r e n  w i t h  a b aby  s i t t e r  and  f a i l e d  t o  r e t u r n .  
On O c t o b e r  2 3 ,  1 9 9 0 ,  DFYS p e t i t i o n e d  f o r  a d j u d i c a t i o n  o f  S .M .  and  
M.M. a s  c h i l d r e n  i n  n eed  o f  a i d  (CIMA) , a l l e g i n g  t h a t  " ( t ] h e  
c h i l d r e n  h a v i n g  n o  one  t o  c a r e  t o r  them a r e  i n  im m in e n t  d a n g e r  o f  
p h y s i c a l  h a rm  o r  d a m a g e . "  A.M. and S . L . S .  b o t h  s t i p u l a t e d  t h a t  t h e  
c h i l d r e n  w e r e  i n  n eed  o f  a i d  and  t h a t  DFYS s h o u l d  a s sum e  c u s t o d y
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f o r  up  t o  two y e a r s .  A.M. was s u b s e q u e n t l y  c o n v i c t e d  o f  s e x u a l l y  
a b u s i n g  S . S .  and  was e v e n t u a l l y  s e n t e n c e d  t o  s e r v e  a t o t a l  o f  t e n  
y e a r s  i n  p r i s o n ,  w i t h  o n e  y e a r  s u s p e n d e d .

I n  J u n e  1 9 9 2 ,  s e v e n t e e n  m on th s  a f t e r  A .M. s t i p u l a t e d  t h a t  
M.M. and  S .M .  we re  c h i l d r e n  i n  n e ed  o f  a i d ,  DFYS p e t i t i o n e d  f o r  
t e r m i n a t i o n  o f  A .M . ' s  p a r e n t a l  r i g h t s . 1 S u p e r i o r  C o u r t  J u d g e  

W a l t e r  L .  C a r p e n e t i  c o n d u c t e d  a c o n s o l i d a t e d  h e a r i n g  on  t h e  
a d j u d i c a t i v e  and  d i s p o s i t i o n a l  a s p e c t s  o f  t h e  S t a t e ' s  p e t i t i o n  t o  
t e r m i n a t e .  On Augu s t  6 ,  1 9 9 3 ,  J u d g e  C a r p e n e t i  e n t e r e d  an o r d e r  
t e r m i n a t i n g  A .M . ' s  p a r e n t a l  r i g h t s . 2 A .M. t h e n  f i l e d  t h i s  a p p e a l ,  

c h a l l e n g i n g  t h e  t e r m i n a t i o n  o r d e r  on  n um e r o u s  s u b s t a n t i v e  and  
p r o c e d u r a l  g r o u n d s .
I I .  TERMINATION OF PARENTAL RIGHTS DASED CM CINA STATUS UNDER AS 

4 7 . 1 0 . 0 1 0  f a ) ( ? )  ( A )

A. S t a t u t o r y  F ramewo rk  and S t a n d a r d  o f  R e v i ew
The  S t a t e  p e t i t i o n e d  t o  t e r m i n a t e  A . M . ' s  p a r e n t a l  r i g h t s  

b a s e d  on  t h e  a l l e g a t i o n  t h a t  S .M .  and  M.M. w e r e  c h i l d r e n  i n  n e ed  
o f  a i d . 3 U n d e r  AS 4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ,  t h e  c o u r t  i s  a u t h o r i z e d  t o

DFYS d i d  n o t  s e e k  t o  t e r m i n a t e  S . L . S . ' s  p a r e n t a l  r i g h t s  
a t  t h a t  t i m e .

2 A l t h o u g h  t h e  S t a t e  p e t i t i o n e d  o n l y  t o  t e r m i n a t e  A . M . ' s  
p a r e n t a l  r i g h t s  and  d i d  n o t  r e q u e s t  t e r m i n a t i o n  o f  S . L . S . ' s  
p a r e n t a l  r i g h t s ,  J u d g e  C a r p e n e t i ' s  A u g u s t  6 ,  1 9 9 3 ,  o r d e r  p u r p o r t e d  
t o  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  b o t h  p a r e n t s .  S . L . S .  d i d  n o t  
c o n t e s t  J u d g e  C a r p e n e t i ' s  o r d e r  a n d ,  on  N ovem be r  2 3 ,  1 9 9 3 ,  e x e c u t e d  
a  v o l u n t a r y  r e l i n q u i s h m e n t  o f  h e r  p a r e n t a l  r i g h t s .  H en ce ,  t h e  
p r o p r i e t y  o f  t h e  c o u r t ' s  o r d e r  w i t h  r e s p e c t  t o  S . L . S .  i s  now m o o t .

3 I n  a l l e g i n g  t h a t  M.M. and  S .M .  w e r e  c h i l d r e n  i n  n eed  o f  
a i d  f o r  p u r p o s e s  o f  t e r m i n a t i o n ,  t h e  S t a t e  d i d  n o t  a t t e m p t  t o  r e l y  
o n  A . M . ' s  s t i p u l a t i o n  t o  t h e  o r i g i n a l ,  O c t o b e r  2 3 ,  1 9 9 0 ,  C INA
p e t i t i o n .
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upon  a sh ow in g  . . .  by  c l e a r  and  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e r e  i s  a c h i l d  i n  n eed  o f  a i d  
u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  a s  a  r e s u l t  o f  
p a r e n t a l  c o n d u c t  and upon  a s h ow in g  . . .  by  
c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  t h e

-------------------- p a r e n t a l ' - c o n d u c t '  - I s  -  l i k e l y — t o ~ c o n t i n u e  t o ----------------------
e x i s t  i f  t h e r e  i s  no  t e r m i n a t i o n  o f  p a r e n t a l  
r i g h t s  . . . .

S e e  a l s o  CINA R u l e  1 5 ( c ) .  I n  o r d e r  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  
u n d e r  t h i s  s t a t u t e ,  t h e  c o u r t  mus t  i n i t i a l l y  f i n d  g r o u n d s  
s u f f i c i e n t  t o  w a r r a n t  a CINA a d j u d i c a t i o n .  Nada A. v .  S t a t e . 6 6 0  
P . 2d 4 3 6 ,  4 3 9 - 4 0  ( A l a s k a  1 9 8 3 ) .  The  c o u r t  mus t  t h e n  u n d e r t a k e  a
t w o - s t e p  i n q u i r y :  f i r s t ,  w h e t h e r  t h o  c h i l d  i s  a c h i l d  i n  n e ed  o f
a i d  " a s  a r e s u l t  o f  p a r e n t a l  c o n d u c t ; "  s e c o n d ,  w h e t h e r  t h a t  c o n d u c t  
" i s  l i k e l y  t o  c o n t i n u e  t o  e x i s t . "  I d .  a t  4 4 0  ( q u o t i n g  AS 
4 7 . 1 0 . 0 8 0 ( C ) ( 3 ) ) .

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  v a r i o u s  
s u b s t a n t i v e  g r o u n d s  f o r  a CINA a d j u d i c a t i o n .  H e r e ,  t h e  S t a t e
a l l e g e d  t h a t  A .M .  ' s  c h i l d r e n  w e r e  i n  n eed  o f  a i d  o n  t h e  a l t e r n a t i v e
g r o u n d s  s p e c i f i e d  i n  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  (C )  , (D )  , a n d  ( F )  . 4

t e r m i n a t e  p a r e n t a l  r i g h t s

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  t h a t  t h e  c o u r t  
may o r d e r  t h e  S t a t e  t o  a s sume  c u s t o d y  o f  a m i n o r  who i s  f o u n d  t o  
be a c h i l d  i n  n e e d  o f  a i d  a s  a r e s u l t  o f

(A )  t h e  c h i l d  . . . h a v i n g  no p a r e n t ,
g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  
w i l l i n g  t o  p r o v i d e  c a r e ,  i n c l u d i n g  p h y s i c a l  
a b a nd o nm en t  by

( i )  b o t h  p a r e n t s ! ; ]

(C )  t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  ha rm  o r  i t  t h e r e  i s  an  im m in e n t  and

( c o n t i n u e d . . . )



The o n l y  t h e o r y  a c t i v e l y  a r g u e d  by t h e  S t a t e  a t  t h e  t e r m i n a t i o n  
t r i a l ,  h ow e v e r ,  was a b a nd onm en t  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  
S u b s e c t i o n  ( a ) ( 2 ) (A) a l l o w s  a CINA a d j u d i c a t i o n  a s  t o  any  " c h i l d  
. . . h a v i n g  no p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  
w i l l i n g  t o  p r o v i d e  c a r e ,  i n c l u d i n g  p h y s i c a l  a b and onm en t  . . . . "

I n  t h e  c o n t e x t  o f  t h e  a b a nd onm en t  o r o v i s i o n ,  " c o n d u c t "  
means t h e  w i l l f u l  a c t  o f  a p a r e n t .  Nada A . . 6 6 0  P . 2d a t  4 3 9 ;  I n  
r e  B . J .  . 5 3 0  P . 2d  7 4 7 ,  7 5 0  n . 1 2  ( A l a s k a  1 9 7 5 ) .  "W h e t h e r  o r  n o t
t h e r e  h a s  b e en  an a b and onm en t  w i t h i n  t h e  m ean in g  o f  t h e  s t a t u t e  i s  
t o  be  d e t e r m i n e d  o b j e c t i v e l y ,  t a k i n g  i n t o  a c c o u n t  n o t  o n l y  t h e  
v e r b a l  e x p r e s s i o n s  o f  t h e  n a t u r a l  p a r e n t s  b u t  t h e i r  c o n d u c t  a s  
p a r e n t s  a s  w e l l . "  P .M .  v .  S t a t e . 5 1 5  P . 2d 1 2 3 4 ,  1 2 3 6 - 3 7  ( A l a s k a
1 9 7 3 )  .

F o r  p u r p o s e s  o f  t e r m i n a t i o n ,  t h e  S t a t e  h a s  t h e  b u rd en  o f  
p r o v i n g  b o t h  t h e  CINA s t a t u s  o f  t h e  c h i l d  and  t h e  e x i s t e n c e  o f  
g r o u n d s  f o r  t e r m i n a t i o n  by  c l e a r  and c o n v i n c i n g  e v i d e n c e .  AS

( . . . c o n t i n u e d )
s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  
s u c h  ha rm  a s  a r e s u l t  o f  t h e  a c t i o n s  d o n e  by 
o r  c o n d i t i o n s  c r e a t e d  by  t h e  c h i l d ' s  p a r e n t  
. . . o r  t h e  f a i l u r e  o f  t h e  p a r e n t  . . . 
a d e q u a t e l y  t o  s u p e r v i s e  t h e  c h i l d ;

(D )  t h e  c h i l d  h a v i n g  b e e n ,  o r  b e i n g  i n  
im m in e n t  and  s u b s t a n t i a l  d a n g e r  o f  b e i n g ,  
s e x u a l l y  a b u s e d  . . .  by  t h e  c h i l d ' s  p a r e n t

( F )  t h e  c h i l d  h a v i n g  s u t f e r e d  s u b s t a n t i a l  
p h y s i c a l  a b u s e  o r  n e g l e c t  a s  a r e s u l t  o f  
c o n d i t i o n s  c r e a t e d  by t h e  c h i l d ' s  p a r e n t
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4 7 . 1 0 . 0 0 0 ( c ) ( 3 ) ;  CINA R u l e  1 5 ( c ) .  I n  r e v i e w i n g  t h e  t r i a l  c o u r t ' s  
f a c t u a l  f i n d i n g s  on  t h e  i s s u e  o f  t e r m i n a t i o n ,  we a p p l y  t h e  " c l e a r l y  
e r r o n e o u s "  s t a n d a r d  o f  r e v i e w .  E . J . S .  v .  S t a t e . 7 5 4  P . 2d 7 4 9 ,  7 5 0  
n . 2  ( A l a s k a  1 9 8 8 )  . H ow e v e r ,  we m u s t  a lw a y s  b e a r  i n  m ind t h a t  
" t e r m i n a t i n g  p a r e n t a l  r i g h t s  [ i s ]  a d r a s t i c  m e a s u r e .  The  p r i v a t e  
i n t e r e s t  o f  a p a r e n t  whose  p a r e n t a l  r i g h t s  may be t e r m i n a t e d  i s  o f  
t h e  h i g h e s t  o r d e r . "  I n  t h e  M a t t e r  o f  J . L . F .  and  K . W . F . , 8 2 8  P . 2d 
1 6 6 ,  1 7 0  ( A l a s k a  1 9 9 2 ) .

B .  Abandonment
On a p p e a l ,  A .M . a r g u e s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  i n  

f i n d i n g  c o n d u c t  c o n s t i t u t i n g  p h y s i c a l  a b a n d onm en t  u n d e r  A3 
4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  The  t e s t  f o r  a b a n d o nm en t  u n d e r  s u b s e c t i o n  
( a ) ( 2 ) ( A )  i s  t w o - p r o n g e d :  t h e  s u p e r i o r  c o u r t  m u s t  f i n d  ( 1 )  t h a t
t h e  p a r e n t ' s  c o n d u c t  i m p l i e d  a c o n s c i o u s  d i s r e g a r d  f o r  p a r e n t a l  
o b l i g a t i o n s ;  and ( 2 )  t h a t  t h e  p a r e n t ' s  c o n s c i o u s  d i s r e g a r d  l e d  t o  
t h e  d e s t r u c t i o n  o f  t h e  r e l a t i o n s h i p  b e tw e e n  t h e  p a r e n t  and t h e  
p a r e n t ' s  c h i l d r e n .  E . g . . E . J . S .  7 5 4  P .  2d  a t  7 5 1 .  The  s u p e r i o r  
c o u r t  a d d r e s s e d  b o t h  p r o n g s  o f  t h i s  t e s t  i n  i t s  f i n d i n g s  and  
c o n c l u s i o n s .  A .M. c h a l l e n g e s  t h e  a d e q u a c y  o f  t h e  c o u r t ' s  f i n d i n g s  

a s  t o  b o t h  p r o n g s .
1 .  C o n s c i o u s  D i s r e g a r d  f o r  P a r e n t a l  D u t i e s  
"T he  f i r s t  p r o n g  o f  t h e  a b a n d o n m en t  t e s t  f o c u s e s  on  t h o  

o b j e c t i v e  c o n d u c t  o f  t h o  p a r e n t s  i n  d i s c h a r g i n g  t h e i r  p a r e n t a l  
r e s p o n s i b i l i t y .  T h u s ,  a b a n d onm en t  i s  n o t  d e t e r m i n e d  by t h e
p a r e n t ' s  s u b j e c t i v e  i n t e n t  o r  on  t h e  ' p a r e n t ' s  w i s h f u l  t h o u g h t s  a n d  
h o p e s  t o r  t h e  c h i l d . ' "  I d .  ( q u o t i n g  P .M .  f 5 1 5  P . 2d  a t  1 2 3 7 ) .



o n e ' s  p a r e n t a l  d u t y  i s  " a n  ' a f f i r m a t i v e  d u t y  . . . w h ic h  r e q u i r e s  
[ a ]  c o n t i n u i n g  i n t e r e s t  i n  t h e  c h i l d  and  a g e n u i n e  e f f o r t  t o  
m a i n t a i n  c om m u n i c a t i o n  and a s s o c i a t i o n  w i t h  t h e  c h i l d . ' "  E . J , S . . 
7 54  P . 2d  a t  7 5 1  ( a l t e r a t i o n s  i n  o r i g i n a l )  ( q u o t i n g  Tn r e  B u r n s . 3 7 9
A . 2d 5 3 5 ,  5 4 0  ( P a .  1 9 7 7 ) ) .

I n  r e a c h i n g  t h e  c o n c l u s i o n  t h a t  A .M. h ad  c o n s c i o u s l y
d i s r e g a r d e d  h i s  p a r e n t a l  o b l i g a t i o n s  t o  M.M. and  S .M . ,  t h e  c o u r t
f o c u s e d  on  A .M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  w h ich  i n c l u d e d

h i s  l o n g  h i s t o r y  o f  s e v e r e  d r u g  and a l c o h o l  
a b u s e ,  h i s  l o n g  h i s t o r y  o f  c o m m i t t i n g  c r im e s  
( i n c l u d i n g  s e x u a l  a b u s e  o f  h i s  s t e p d a u g h t e r ) ,  
h i s  i n a b i l i t y  t o  p r o v i d e  c o n s i s t e n t  s u p p o r t  
and n u r t u r e  f o r  h i s  c h i l d r e n ,  h i s  c o n s t a n t  
m ov in g  o f  t h e  c h i l d r e n ,  h i s  l o n g  h i s t o r y  o f  
p h y s i c a l  a t t a c k s  upon  t h e i r  m o t h e r ,  and 
n um e rou s  e p i s o d e s  o f  l e a v i n g  t h e  c h i l d r e n  f o r  
s u b s t a n t i a l  p e r i o d s .

The s u p e r i o r  c o u r t  f o u n d  t h a t  t h i s  c o n d u c t  " e v i d e n c e ( d )
( A . M . ' s )  d i s r e g a r d  f o r  h i s  p a r e n t a l  o b l i g a t i o n s  t o  c a r e  f o r  h i s
c h i l d r e n ,  t h a t  i s ,  h i s  o b l i g a t i o n  t o  p r o v i d e  f o r  t h e i r  p h y s i c a l ,
e m o t i o n a l ,  m e n t a l  and s o c i a l  n e e d s . "

The r e c o r d  d e m o n s t r a t e s  t h a t  t h e  s u p e r i o r  c o u r t
c o n s i d e r e d  t h e  t o t a l i t y  o f  A . M . ' s  c o n d u c t  p r i o r  t o  h i s
i n c a r c e r a t i o n .  A l t h o u g h  t h a t  c o n d u c t  i n c l u d e d  t h e  a c t s  f o r  w h i c h
he was u l t i m a t e l y  im p r i s o n e d ,  t h e  c o u r t  d i d  n o t  r e l y  on  t h e  m o re
f a c t  o f  A . M . ' s  i n c a r c e r a t i o n  i n  f i n d i n g  t h a t  he  h ad  c o n s c i o u s l y
d i s r e g a r d e d  h i s  p a r e n t a l  d u t i e s .  T h i s  a c c o r d s  w i t h  e x i s t i n g  l a w . 5

J We h a v e  p r e v i o u s l y  s u g g e s t e d  t h a t  i n c a r c e r a t i o n  c a n n o t  i n  
i t s e l f  c o n s t i t u t e  p h y s i c a l  a b a n d onm en t  b e c a u s e  i t  d o c s  n o t  i n v o l v e  
w i l l f u l  c o n d u c t .  S e e  nada  A . . 6 6 0  P .  2d a t  4 3 9 ;  r .c n  a l s o  E . J . S . . 
7 54  P . 2d  a t  7 5 2  n . 4 ;  Tn r e  5 3 0  P . 2d  a t  750  n . 1 2 .  H ow e v e r ,

( c o n t i n u e d . . . )
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The S t a t e  a r g u e s  t h a t  t h e  s u p e r i o r  c o u r t  was n o t  c l e a r l y
e r r o n e o u s  i n  f i n d i n g  t h a t  A .M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,
i n c l u d i n g  t h e  a c t s  o f  s e x u a l  a b u s e  f o r  w h ic h  he  was i m p r i s o n e d ,
e v i d e n c e d  a c o n s c i o u s  d i s r e g a r d  f o r  h i s  p a r e n t a l  d u t i e s .  We a g r e e .
Amp le  e v i d e n c e  s u p p o r t s  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t ,
o b j e c t i v e l y  v i e w e d ,  A .M . ' s  s h i f t l e s s  l i f e s t y l e ,  f r e q u e n t  a b s e n c e s
f r o m  home ,  d r u g  and a l c o h o l  a b u s e ,  p h y s i c a l l y  a s s a u l t i v e  c o n d u c t ,
a n d  s e x u a l l y  a b u s i v e  a c t s  t o w a r d  h i s  s t e p d a u g h t e r  m a n i f e s t e d  a
d i s r e g a r d  f o r  h i s  o b l i g a t i o n s  a s  a p a r e n t .  T he  s u p e r i o r  c o u r t ' s
f i n d i n g  o f  c o n s c i o u s  d i s r e g a r d  was n o t  c l e a r l y  e r r o n e o u s .

2 .  D e s t r u c t i o n  o f  t h e  P a r e n t - C h i l d  R e l a t i o n s h i p
The s e c o n d  p r o n g  o f  t h o  ab and onm en t  t e s t  r e q u i r e s  t h e

S t a t e  t o  show t h a t  t h e  p a r e n t ' s  d i s r e g a r d  h a s  c a u s e d  a d e s t r u c t i o n
o f  t h o  p a r e n t - c h i l d  r e l a t i o n s h i p .  I n  r e  B . J . . 5 3 0  P . 2d a t  7 4 9 .

T o  s u p p o r t  i t s  c l a i m  t h a t  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p
was d e - c r o y e d ,  t h e  s t a t e  r e l i e d  b e l o w ,  a s  i t  d o e s  h e r e ,  on  t h e
t e s t i m o n y  o f  K a t h r y n  D o n e l y  Z i e g l e r ,  an  e x p e r t  i n  c h i l d  w e l f a r e
p l a c e m e n t  w o r k  who had e x t e n s i v e  e x p e r i e n c e  i n  t h e  p l a c e m e n t  o f
s p e c i a l  n e e d s  c h i l d r e n .  Z i e g l e r ' s  t e s t i m o n y  a d d r e s s e d  t h e  c o n c e p t
o f  a  " p s y c h o l o g i c a l  p a r e n t . "  Z i e g l e r  e x p l a i n e d :

T h e r e  c a n  be t h e  p a r e n t s  who g a v e  y o u  b i r t h ,  
t h e  p a r e n t s  who g a v e  you  e a r l y  c a r e ,  t h e  
p a r e n t s  who h e l p  you  g row  up and  g r ow  and 
d e v e l o p  and  . . . a r c ,  i n  f a c t ,  i n  a

5 ( . . . c o n t i n u e d )  
we h a v e  n e v e r  s u g g e s t e d  t h a t  w i l l f u l  c o n d u c t  t h a t  r e s u l t s  i n
i n c a r c e r a t i o n  c a n n o t  be  c o n s i d e r e d  i n  d e t e r m i n i n g  d i s r e g a r d  o f  
p a r e n t a l  o b l i g a t i o n s  i n  t h e  ab and onm en t  c o n t e x t .  S e e  E . r . . s . . 7 5 4  
P . 2d  a t  7 5 2  n . 4 ;  Nada A . . 6 0 0  P . 2d a t  4 4 1  (C om p ton ,  J . ,
c o n c u r r i n g )  .
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r e l a t i o n s h i p  w i t h  y ou  i n  an o n g o i n g  s o r t  o f  
way .  Tho d i s t i n c t i o n  I  w o u ld  a lw a y s  make w i t h  
k i d s  who a r e  i n  an a d o p t i o n  o r  f o s t e r  c a r e  
s t a t u s  i s  o v e r  h e r o  a r e  t h e  p a r e n t s  who a r e  
r e s p o n s i b l e  f o r  y o u ,  f o r  p r o d u c i n g  you  . . . , 
b u t  t h a t  i s  n o t  a lw a y s  t h e  same p e r s o n  who 
[ i s ] ,  i n  f a c t ,  g o i n g  t o  h e l p  y o u  g e t  g r ow n ,

-------------------w h o - ' i s — g o i n g — t o — s t a y  - c o n n e c t e d ~ 'w i t h  ~ y o u ------------------------
t h r o u g h  t h e  r e s t  o f  y o u r  l i f e ;  and  i t ' s  t h a t  
p a r e n t ,  i t ' s  t h a t ,  s o  t o  s p e a k ,  t h a t  
p s y c h o l o g i c a l  p a r e n t  t h a t  we r e a l l y  h a v e  t o  
s e a r c h  o u t  f o r  k i d s  and make s u r e  t h a t  p e r s o n  
i s  a v a i l a b l e  t o  t h e  k i d s .
Z i e g l e r  w en t  on  t o  s t a t e  h e r  o p i n i o n  t h a t  t h e  c u r r e n t

f o s t e r  m o t h e r  o f  A .M . ' s  c h i l d r e n  a p p e a r e d  t o  h a v e  become t h e
c h i l d r e n ' s  p s y c h o l o g i c a l  p a r e n t :

I  t h i n k  [ t h e  c h i l d r e n )  h a v e  t h i s  f i x  on  t h e i r  
p r e s e n t  f o s t e r  p a r e n t  a s  b e i n g  t h e  s i g n i f i c a n t  
and  p s y c h o l o g i c a l  p a r e n t  i n  t h e i r  l i v e s  
b e c a u s e  s h e ' s  b e en  t h e r e .  I  mean when t h e s e  
k i d s  a r e  s i c k  i n  t h e  m i d d l e  o f  t h e  n i g h t  s h e ' s  
t h e r e .  When t h e s e  k i d s  a r e  c r y i n g ,  w o r r i e d  
a b o u t  s o m e t h i n g ,  s h e ' s  t h e  o n e  t h a t  t h e y  t u r n  
t o ,  y o u  s e e ,  s o  s h e  becomes  t h e  p s y c h o l o g i c a l  
p a r e n t  a n d ,  o f  c o u r s e ,  e v e n  [M .M . ]  was v e r y  
y ou ng  when he came t o  h e r  a s  a s m a l l  c h i l d  
s t i l l  s u f f e r i n g  wha t  he  had  e x p e r i e n c e d  i n  
l i f e .  So —  b u t  I  d o n ' t  mean t o  d im i n i s h  t h e  
r o l e  o f  t h e  f a t h e r  i n  t h i s  c a s e ,  h e ' s  
i m p o r t a n t  t o  th e se ,  c h i l d r e n ,  he  w i l l  be 
i m p o r t a n t  i n  t h e i r  l i f e  s p a n .  I  mean b e c a u s e  
p e o p l e  h a v e  t h e s e  f e e l i n g s  a b o u t ,  w e l l ,  t h a t ' s  
my d ad  . . . .  B u t  a s  f a r  a s  b e i n g  t h e  
p s y c h o l o g i c a l  p a r e n t  I  t h i n k  i t ' s  p r e t t y  c l e a r  
. . . t h a t  [ t h e  f o s t e r  m o t h e r ]  . . . i s ,  
i n d e e d ,  t h e  p s y c h o l o g i c a l  p a r e n t  o f  b o t h  o f  
t h e s e  k i d s .
T h e  s u p e r i o r  c o u r t  f o u n d  Z i e g l e r ' s  t e s t i m o n y  c o m p e l l i n g  

and  r e l i e d  on  i t  i n  c o n c l u d i n g  t h a t  A .M . ' s  c o n s c i o u s  d i s r e g a r d  o f  
h i s  p a r e n t a l  d u t i e s  had  r e s u l t e d  i n  t h e  a e s t . r u c t i o n  o f  t h o  p a r e n t -  
c h i l d  r e l a t i o n s h i p .  S p e c i f i c a l l y ,  t h e  c o u r t  d e t e r m i n e d  t h a t  A .M .  
was n o  l o n g e r  t h o  p s y c h o l o g i c a l  p a r e n t  o f  h i s  c h i l d r e n ,  a r o l e
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t h a t ,  i n  t h e  c o u r t ' s  v i e w ,  h ad  b e en  t a k e n  on  s i n c e  A.M. ' c  
i n c a r c e r a t i o n  by t h e  c h i l d r e n ' s  f o s t e r  m o t h e r .  T he  c o u r t  b e l i e v e d  
t h e  s u r v i v i n g  r e l a t i o n s h i p  b e tw een  A.M. and  h i s  c h i l d r e n  t o  be 
" a k i n  t o  t h e  r e l a t i o n s h i p  b e tw een  a c h i l d  and  an u n c l e  t h e  c h i l d  
s e e s  o n l y  o c c a s i o n a l l y :  l o v e  and  r e s p e c t ,  b u t  n o t  a p a r e n t a l
r e l a t i o n s h i p . "

The S t a t e  c o n c e d e s  t h a t  " [ A . M . ]  was v e r y  much a p a r t  o f  
h i s  c h i l d r e n ' s  l i v e s  b e f o r e  he was i n c a r c e r a t e d ,  and w h i l e  
i n c a r c e r a t e d  h a s  c o n t i n u e d  t o  t a k e  an  a c t i v e  i n t e r e s t  i n  t h e m . "  
The S t a t e  n e v e r t h e l e s s  c o n t e n d s  t h a t ,  e v e n  t h o u g h  A .M . d i d  n o t  
a b a n d o n  M.M. a nd  S .M .  " i n  t h e  n o rm a l  s e n s e  o f  t h e  t e r n , "  
a b a n d o n m en t  was  e s t a b l i s h e d .  We f i n d  t h i s  a r g u m e n t  p r o b l e m a t i c  i n  
two  r e s p e c t s .

a . P s y c h o l o g i c a l  P a r e n t h o o d  a s  t h e  E q u i v a l e n t  o f  
an  A dequ a te  P a r e n t - C h i l d  R e l a t i o n s h i p

Tho  s u p e r i o r  c o u r t  f o u n d  t h a t ,  d e s p i t e  t h e  " l o v e  and  
a f f e c t i o n "  b e tw e e n  A.M. and  h i s  c h i l d r e n ,  A . M . ' s  p a r e n t - c h i l d  
r e l a t i o n s h i p  h ad  b e en  d e s t r o y e d  b e c a u s e  t h e  c h i l d r e n ' s  f o s t e r  
m o t h e r  had  become t h e i r  p s y c h o l o g i c a l  p a r e n t .  T h i s  f i n d i n g  
n e c e s s a r i l y  s u g g e s t s  t h a t  a c o m p l e t e  d e s t r u c t i o n  j f  t h e  p a r e n t -  
c h i l d  r e l a t i o n s h i p  n e ed  n o t  be  p r o v e d  t o  e s t a b l i s h  a b a n d o n m en t .  
I n s t e a d ,  a q u a l i t a t i v e  d i m i n u t i o n  o f  t h e  o r i g i n a l  p a r e n t - c h i l d  
r e l a t i o n s h i p  w i l l  s u f f i c e  u n d e r  c e r t a i n  c i r c u m s t a n c e s  —  t h o s e  
c i r c u m s t a n c e s  b e i n g  d e f i n e d  by  t h e  c o n c e p t  o f  p s y c h o l o g i c a l  
p a r e n t h o o d .

H o w e v e r ,  u s e  o f  t h o  c o n c e p t  o f  p s y c h o l o g i c a l  p a r e n t h o o d  
i n  t h i s  m ann e r  h a s  t r o u b l i n g  i m p l i c a t i o n s .  F o r  e x a m p l e ,  Z i e g l e r ' s
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t e s t i m o n y ,  when a p p l i e d  i n  t h e  c o n t e x t  o f  a t y p i c a l  d i v o r c e ,  w ou ld  
seem t o  i n d i c a t e  t h a t  a p a r e n t  who i s  aw a rd e d  p r i m a r y  c u s t o d y  o f  
t h e  c h i l d r e n  w i l l  a lm o s t  c e r t a i n l y  a s sum e  t h e  r o l e  o f  p s y c h o l o g i c a l  
p a r e n t ,  w h e r e a s  t h e  n o n - c u s t o d i a l  p a r e n t ,  l a c k i n g  t h e  a b i l i t y  t o  
" b e  t h e r e , "  w i l l  be r e l e g a t e d  t o  some l e s s e r  f o rm  o f  b o n d .  I f ,  a s  
t h e  s u p e r i o r  c o u r t  a p p e a r s  t o  h a v e  f o u n d ,  b e i n g  a p s y c h o l o g i c a l  
p a r e n t  i s  a n e c e s s a r y  i n g r e d i e n t  f o r  an  a d e q u a t e  p a r e n t - c h i l d  
r e l a t i o n s h i p ,  t h e n  t e r m i n a t i o n  m i g h t  r o u t i n e l y  be  j u s t i f i e d  f o r  t h e  
n o n - c u s t o d i a l  p a r e n t  i n  a d i v o r c e .

T h i s ,  o f  c o u r s e ,  i s  not. t h e  l a w .  As i l l u s t r a t e d  by t h e  
f o r e g o i n g  e x a m p l e ,  t n e  a b s e n c e  o f  a " p s y c h o l o g i c a l  p a r e n t "  bond  
c a n n o t ,  s t a n d i n g  a l o n e ,  be  e q u a t e d  t o  t h e  d e s t r u c t i o n  o f  a p a r e n t -  
c h i l d  r e l a t i o n s h i p .  T h i s  i s  n o t  t o  s a y  t h a t  t h e  c o n c e p t  o f  
p s y c h o l o g i c a l  p a r e n t h o o d  i s  i n v a l i d .  H ow e v e r ,  c o n c e p t s  d e v e l o p e d  
a nd  a p p l i e d  w i t h i n  t h e  s p h e r e s  o f  s o c i a l  s c i e n c e  d o  n o t  a lw a y s  mesh 
n e a t l y  w i t h  r u l e s  t r a d i t i o n a l l y  a p p l i e d  w i t h i n  t h e  s p h e r e s  o f  t h e  
l aw  —  l e g a l  r u l e s  d e v e l o p e d  f o r  t h e  r e g u l a t i o n  o f  i n d i v i d u a l  
r i g h t s .  I t  i s  on e  t h i n g  t o  s a y  t h a t  p s y c h o l o g i c a l  p a r e n t h o o d  i s  
a l e g i t i m a t e  and  u s e f u l  c o n c e p t  i n  t h e  p l a c e m e n t  o f  s p e c i a l  n e e d s  
f o s t e r  c h i l d r e n ;  i t  i s  q u i t e  a n o t h e r  t o  c o n c l u d e ,  a s  r i g i d  l e g a l  
d o c t r i n e ,  t h a t  p s y c h o l o g i c a l  p a r e n t h o o d  i s  t h e  s o l e  l e g a l  
d e t e r m i n a n t  o f  a v i a b l e  p a r e n t - c h i l d  r e l a t i o n s h i p  i n  t e r m i n a t i o n  
o f  p a r e n t a l  r i g h t s  c a s e s .  O u r  own d e c i s i o n s  h a v e  n e v e r  a s c r i b e d  
t o  t h o  l a t t e r  p r o p o s i t i o n . 6 The  S t a t e  c i t e s  no  a u t h o r i t y  —  l e g a l

6 By way o f  i l l u s t r a t i o n ,  t h e  p r e s e n t  c a s e  s t a n d s  i n  s h a r p  
c o n t r a s t  t o  t h e  c i r c u m s t a n c e s  i n  w h ic h  we r e c e n t l y  f o u n d  d c s t r u c -

( c o n t i n u c d . . . )
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o r  s c i e n t i f i c  —  t o  s u p p o r t  ouch  a  v i e w ,  and  wo a r c  aw a ro  o f  n o n e .
b .  D i s r e g a r d  o f  P a r e n t a l O b l i g a t i o n s  and 

D e s t r u c t i o n  o f  t h o  P a r e n t - C h i l d  R e l a t i o n s h i p
The s u p e r i o r  c o u r t ' s  r e l i a n c e  on  t h e  f o s t e r  m o t h e r ' s  

p s y c h o l o g i c a l ' p a r e n t  r o l e ' i n  f i n d i n g  t h e  d e s t r u c t i o n  o f  t h o  p a r e n t -  
c h i l d  r e l a t i o n s h i p  b e tw een  A.M. and  h i s  c h i l d r e n  i s  p r o b l e m a t i c  
f o r  a n o t h e r  r e a s o n .  As we h a v e  a l r e a d y  i n d i c a t e d ,  u n d e r  t h e  s e c o n d  
p r o n g  o f  t h e  ab andonmen t  t e s t ,  t h o  c o u r t  mus t  d e t e rm i n e  t h a t  t h o  
p a r e n t ' s  " c o n s c i o u s  d i s r e g a r d  . . . l e d  t o  t h o  d e s t r u c t i o n  o f  t h e  
p a r e n t - c h i l d  r e l a t i o n s h i p . "  E . J . S . . 7 5 4  P . 2d  a t  7 5 1  ( e m p h a s i s
a d d e d )  . An i n t e g r a l  p a r t  o f  t h i s  r e q u i r e m e n t  i s  t h o  e x i s t e n c e  o f
a c a u s a l  c o n n e c t i o n  b e tw een  t h e  p a r e n t a l  d i s r e g a r d  f o u n d  u n d e r  t h e  
f i r s t  p r o n g  o f  t h e  t o s t  and  t h o  d e s t r u c t i o n  o f  t h o  p a r e n t - c h i l d  
r e l a t i o n s h i p  f o u n d  u n d e r  t h o  s e c o n d .

T h u s ,  u n d e r  t h o  s e c o n d  p r o n g  o f  t h e  a b and onm en t  t o s t ,  i t  
i s  i n s u f f i c i e n t  t o  f i n d  p a r e n t a l  d i s r e g a r d  c o u p l e d  w i t h  a
d e s t r u c t i o n  o f  t h o  p a r e n t - c h i l d  r e l a t i o n s h i p  b r o u g h t  a b o u t  by  some 
o t h e r  c a u s e .  Tho  d e s t r u c t i o n  mus t  be  b r o u g h t  a b o u t  by t h e  a c t s  o f  
t h o  p a r e n t ,  a nd  i n  o r d e r  t o  c o n s t i t u t o  a b a n d o n m en t ,  t h o  a c t s  o f  t h o  
p a r e n t  m us t  be  w i l l f u l .  Tn r e  B . J . . 5 3 0  p . 2d  a t  7 5 0  n . 1 2 ;  a c e  a l s g  

Hada A . . G60 P . 2d a t  4 3 9 .

( . . . c o n t i n u e d )
t i o n  o f  t h o  p a r e n t - c h i l d  r e l a t i o n s h i p  i n  E XJ . ,R j . .  P . 2d  a t  7 5 1 .
T h e r e ,  t e s t i m o n y  showed t h a t  t h e  c h i l d ,  L . M . S . ,  h ad  v i r t u a l l y  n o  
e x p o s u r e  t o  h e r  n a t u r a l  f a t h e r  s i n c e  i n f a n c y ; t h a t  s h e  c o n s i d e r e d  
h e r  s t e p f a t h e r  t o  bo h e r  n a t u r a l  f a t h e r ;  t h a t  I . . K . S  had  o n l y  
r e c e n t l y  d i s c o v e r e d  t h a t  h e r  s t e p f a t h e r  was n o t  h e r  r e a l  f a t h e r ;  
t h a t  o v e n  t h e n  I . .M .S .  n e v e r  a s k e d  f o r  d e t a i l  a b o u t  h e r  n a t u r a l  
f a t h e r ;  a nd  t h a t  no  p s y c h o l o g i c a l  b ond  o r  f a m i l i a l  r e l a t i o n s h i p  a t  
a l l  e x i s t e d  b e tw een  L . H . 5 .  and  h e r  n a t u r a l  f a t h e r .
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H e r o ,  t h e  p a r e n t a l  d i s r e g a r d  r e l i e d  on  by t h e  s u p e r i o r
c o u r t  i n  f i n d i n g  abandonmen t  c o n s i s t e d  o f  A . M . ' s  p r e - i n c a r c e r a t i o n
c o n d u c t .  Y e t  t h e  c o u r t ' s  c o n c l u s i o n  t h a t  A .M . ' s  p a r e n t - c h i l d
r e l a t i o n s h i p  h a d  b e en  d e s t r o y e d  was b a s e d  on  t h e  e x i s t e n c e  o f  a
p s y c h o l o g i c a l  p a r e n t  r e l a t i o n s h i p  b e tw een  t h o  c h i l d r e n  and  t h e i r
c u r r e n t  f o s t e r  m o t h e r ,  and  t h e  c o n s e q u e n t  a b s e n c e  o f  s u c h  a
r e l a t i o n s h i p  b e tw een  A .M . and  h i s  c h i l d r e n .

F rom t h e  r e c o r d ,  i t  s e em s  c l e a r  t h a t  t h o  r e l a t i v e
d i s t a n c i n g  o f  A .M . ' s  r e l a t i o n s h i p  w i t h  h i s  c h i l d r e n  and t h e i r
f o r m a t i o n  o f  a c l o s e  r e l a t i o n s h i p  w i t h  t h e i r  f o s t e r  m o t h e r  r e s u l t e d
n o t  f r o m  A . M . ’ s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  b u t  r a t h e r  f r o m  t h e  f a c t
o f  h i s  i n c a r c e r a t i o n .  Z i e g l e r  d i d  e x p r e s s  t h o  o p i n i o n  t h a t  A .M .
was n o t  a p s y c h o l o g i c a l  p a r e n t  t o  h i s  c h i l d r e n .  H ow e v e r ,  Z i e g l e r ' s
o p i n i o n  was b a s e d  on  t h o  amoun t  o f  t im e  t h a t  had  e l a p s e d  s i n c e  t h o
c h i l d r e n  h ad  b e e n  rem oved  f r o m  A . M . ' s  c u s t o d y ,  n o t  on  t h e  n a t u r e
o r  e f f e c t  o f  A .M . ' s  c o n d u c t  t o w a r d  t h e  c h i l d r e n  p r i o r  t o  h i s
a r r e s t .  When a s k e d  w h e t h e r  A.M. was t h e  p s y c h o l o g i c a l  p a r e n t ,
Z i e g l e r  r e p l i e d :

W e l l ,  I  c o u l d n ' t  b e l i e v e  t h a t  t o  bo  t h o  c a s e  
g i v e n  t h o  a g e s  o f  t h e  c h i l d r e n  a t  t h e  l a s t  
f u l l  p a r e n t i n g  c o n t a c t s  t h a t  t h e y ' v e  h a d .  I ' m
s u r e  t h a t  t h e y  r e c o g n i z e  —  c e r t a i n l y  (M .M . )
d o c s  r e c o g n i z e  h im  a s  h i s  d a d ,  I ' m  s u r e  o f  
t h a t .  I ' n  n o t  c l e a r  t h a t  ( M .M . ) u n d e r s t a n d s
w ha t  a l l  o f  t h a t  m ean s .  I  m i n k  h e  a n d  ( S . M . )
h a v e  t h i s  f i x  o n  t h e i r  p r e s e n t  f o s t e r  m o t h e r  
a s  b e i n g  t h e  s i g n i f i c a n t  and  p s y c h o l o g i c a l  
p a r e n t  i n  t h e i r  l i v e s  b e c a u s e  s h e ' s  b e e n  
t h e r e . ( 7 J

7 I n  t h i s  r e g a r d ,  t h o  F i n d i n g s  a n d  C o n c l u s i o n s  e n t e r e d  by  
t h o  s u p e r i o r  c o u r t  a r e  somewhat  a m b i g u o u s .  As a  c o n c l u s i o n  o f  l a w ,

( c o n t i n u e d . . . )
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The s u p e r i o r  c o u r t  wade e x t e n s i v e  and  d e t a i l e d  f i n d i n g s  
c o n c e r n i n g  t h e  ha rm  t h a t  A .M . 1*. c r i m i n a l  and a n t i - s o c i a l  c o n d u c t  
c a u s e d  *-o h i s  c h i l d r e n .  T h e s e  f i n d i n g s  a r e  s u p p o r t e d  by t h e  
r e c o r d ! — N e v e r t h e l e s s r " t h o _S t a t e  d i d m o t  a t t e m p t  t o '  p r o v e r  a n d~ th e  
c o u r t  d i d  n o t  p u r p o r t  t o  d e t e r m i n e ,  t h e  n a t u r e  o f  t h e  p a r e n t - c h i l d  
r e l a t i o n s h i p  t h a t  e x i s t e d  a t  t h e  t im e  A.M. was a r r e s t e d  and h i s  
c h i l d r e n  w e r e  r em oved  f r o m  h i s  c u s t o d y .  D e s p i t e  t h e  e v i d e n c e  
i n d i c a t i n g  t h a t  A .M . ' s  d i s r e g a r d  o f  h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  
had h a rm ed  h i s  c h i l d r e n ,  t h e  s u p e r i o r  c o u r t  d i d  n o t  f i n d  t h a t  
A . M . ' s  c o n d u c t  had a l r e a d y  d e s t r o y e d  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  
when h e  was a r r e s t e d  and  i n c a r c e r a t e d  f o r  h i s  c u r r e n t  o f f e n s e s ;  n o r  
d i d  t h e  c o u r t  f i n d  t h a t  A . M . ' s  a n t i - s o c i a l  c o n d u c t ,  r a t h e r  t h a n  h i s  
p o s t - a r r e s t  s e p a r a t i o n ,  was d i r e c t l y  r e s p o n s i b l e  f o r  d e s t r o y i n g  t h e

( . . . c o n t i n u e d )
t h e  c o u r t  s t a t e d  t h a t  " ( t ) h e  d i s r e g a r d  shown by ( A .M . )  f o r  ( h i s )  
p a r e n t a l  o b l i g a t i o n s  h a s  l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t -  
c h i l d  r e l a t i o n s h i p  . . . . "  I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  
c o u r t ,  r e c o g n i z i n g  t h e  d e c i s i o n  i n  Hada  A . . i n d i c a t e d  t n a t  i t  had  
c o n s i d e r e d  " a l l  o f  t h e  p a s t  c o n d u c t "  o f  A .M . ,  b u t  n o t  t h e  "m e r e  
f a c t  o f  h i s  i n c a r c e r a t i o n  . . . . "  T h i s  l e g a l  c o n c l u s i o n  s u g g e s t s  
a p r e d i c a t e  f a c t u a l  d e t e r m i n a t i o n  t h a t  A . M . ' s  p r e - a r r e s t  c o n d u c t  
c a u s e d  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .

H ow e v e r ,  t h o  s u p e r i o r  c o u r t ' s  f i n d i n g s  o f  f a c t  d o  n o t  
d r aw  a n y  s p e c i f i c  c o n n e c t i o n  b e tw e e n  A . M . ' s  p r e - i n c a r c e r a t i o n  
c o n d u c t  a nd  t h e  d e s t r u c t i o n  o f  h i s  p a r e n t - c h i l d  r e l a t i o n s h i p .  On 
t h i s  i s s u e ,  t h e  f i n d i n q s  o f  f a c t  m e r e l y  s t a t e  t h a t  A .M. i s  n o t  t h e  
p s y c h o l o g i c a l  p a r e n t  r f  M.M and S .M .  and  t h a t  t h e i r  c u r r e n t  f o s t e r  
m o t h e r  " f i l l s  t h o  r o l e  i n  t h e i r  l i v e s  o f  p s y c h o l o g i c a l  f o s t e r  
p a r e n t .  A c c o r d i n g l y ,  t h o  p a r e n t - c h i l d  r e l a t i o n s h i p  b e tw e e n  ( A .M . )  
and  (M .M . )  and  b e tw e en  ( A .M . )  and  ( S . M . )  h a s  b e e n  d e s t r o y e d . "  T h i s  
f i n d i n g  s u g g e s t s  t h a t ,  i n  t h e  c o u r t ' s  v i e w ,  i t  was A .M . ' s  
r e p l a c e m e n t  b y  t h o  f o s t e r  p a r e n t  r a t h e r  t h a n  h i s  p r e - i n c a r c e r a t i o n  
d i s r e g a r d  o f  p a r e n t a l  o b l i g a t i o n s  t h a t  d e s t r o y e d  t h o  p a r e n t - c h i l d  
r e l a t i o n s h i p .  As we h a v e  p o i n t e d  o u t  i n  t h e  t e x t  o f  t h i s  o p i n i o n ,  
t h i s  l a t t e r  t h e o r y  o f  d e s t r u c t i o n  i s  t h o  o n l y  o n e  t h a t  f i n d s  
s u b s t a n t i a l  s u p p o r t  i n  t h e  e v i d e n c e .
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p a r e n t - c h i l d  b o nd .
I n  sum, t o  t h o  e x t e n t  t h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n  

t h a t  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e en  d e s t r o y e d ,  t h a t  
d e s t r u c t i o n  a p p e a r s  t o  h a v e  r e s u l t e d  f r o m  t h e  f a c t  o f  h i s
i n c a r c e r a t i o n .  H oweve r ,  A .M . ' s  i n c a r c e r a t i o n  c o u l d  n o t  s e r v e  a s  
t h e  p r o p e r  b a s i s  f o r  a f i n d i n g  o f  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  
r e l a t i o n s h i p ,  s i n c e  i t  was n o t  t h e  c o n d u c t  u p on  wh ich  t h e  c o u r t  
r e l i e d  i n  f i n d i n g  t h a t  A.M. had  c o n s c i o u s l y  d i s r e g a r d e d  h i s  
p a r e n t a l  o b l i g a t i o n s . 8 C o n v e r s e l y ,  t h e  c o n d u c t  i n v o l v e d  i n  A .M . ' s  

c o n s c i o u s  d i s r e g a r d  o f  h i s  p a r e n t a l  o b l i g a t i o n s  was n o t  t h e  c o n d u c t  
t h a t  " l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p . "

The  s u p e r i o r  c o u r t ’ s  c o n c l u s i o n  t h a t  A . M . ' s  d i s r e g a r d  o f  
h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  l e d  t o  t h e  d e s t r u c t i o n  o f  h i s  p a r e n t -

I n d e c d ,  A .M . ' s  i n c a r c e r a t i o n  i s  n o t  t h o  t y p e  o f  w i l l f u l  
a c t  u p o n  w h i c h  abandonmen t  may be b a s e d .  Nada A. . GGO P .  2d  a t  4 3 9 .  
T h e  S t a t e  n e v e r t h e l e s s  i n v i t e s  u s  t o  h o l d  t h a t  A.M. was 
i n c a r c e r a t e d  a s  a r e s u l t  o f  h i s  v o l u n t a r y  a c t s ,  t h a t  h i s  
i n c a r c e r a t i o n  was a f o r e s e e a b l e  c o n s e q u e n c e  o f  h i s  m i s c o n d u c t ,  t h a t  
t h e  i n a b i l i t y  t o  p r o v i d e  f o r  h i s  c h i l d r e n  r e s u l t i n g  f r o m  A .M . ' s  
i n c a r c e r a t i o n  i s  t h e r e f o r e  a r e s u l t  o f  h i s  v o l u n t a r y  c o n d u c t ,  and 
t h a t ,  i n  t h i s  s e n s e ,  A .M . ' s  p a r o n t - c h i l d  r e l a t i o n s h i p  h a s  b een  
d e s t r o y e d  by h i s  p r e - i n c a r c e r a t i o n  d i s r e g a r d  o f  h i s  p a r e n t a l  
d u t i e s .  I n  s u p p o r t  o f  t h i s  t h e o r y ,  t h e  S t a t e  c i t e s  a number o f  
c a s e s  t h a t  l i k e n  v o l u n t a r y  c r i m i n a l  a c t s  t o  a c t s  o f  a b a n d o nm en t .  
S e e , e . g .  . H u s t o n  v .  H a g g a r d . 1 7 5  S .W . 2 d  3 3 0 ,  3 3 3  ( T e x .  App .  1 9 7 1 ) ;  
Tn r e  n o h h r . . 5 3 3  P . 2d 303  (Wash .  App .  1 9 7 5 ) .

T h e  S t a t e ' s  t h e o r y  i s  e s s e n t i a l l y  t h e  same t h e o r y  
a d d r e s s e d  by J u s t i c e  C om p t o n ' s  c o n c u r r e n c e  i n  Nada ft . GGO I * . 2d  a t  
4 1 1 .  T h o  g i s t  o f  J u s t i c e  C o m p t o n ' s  Nada  A. c o n c u r r e n c e ,  h ow e v e r ,  
was t h a t  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r  t h i s  t h e o r y  wan 
i m p e r m i s s i b l e  u n d e r  t h e  s t a t u t o r y  f r a m e w o r k  t h e n  i n  e x i s t e n c e .  
J u s t i c a  C om p to n  u r g e d  t h e  l e g i s l a t u r e  t o  amend A l a s k a  l aw  t o  a l l o w  
t e r m i n a t i o n  u n d e r  t h i s  t h e o r y .  I d .  The s t a t u t o r y  f r a m e w o r k  i n  
e x i s t e n c e  when Nada A. was d e c i d e d  r e m a i n s  e s s e n t i a l l y  u n c h a n g ed ,  
d e s p i t e  t h e  c o n c u r r i n g  o p i n i o n .  We d e c l i n e  t h e  S t a t e ' s  i n v i t a t i o n  
t o  a d o p t  t h i s  t h e o r y  in  t h e  a b s e n c e  o f  a s t a t u t o r y  c h a n g e .
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c h i l d  r e l a t i o n s h i p  i s  n o t  s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e  and i s  
t h e r e f o r e  c l e a r l y  e r r o n e o u s .

C .  I n a b i l i t y _ t o  P r o v i d e  C a r o
The S t a t e  a l t e r n a t i v e l y  c o n t e n d s  t h a t  t h e  s u p e r i o r  

c o u r t ' s  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  b a s e d  on  t h e  CINA 
s t a t u s  o f  h i s  c h i l d r e n  c an  be  a f f i r m e d  e v e n  i f  t h e  c o u r t ' s  f i n d i n g  
o f  a b a nd onm en t  c a n n o t  be s u s t a i n e d .  The  S t a t e  p o i n t s  o u t  t h a t ,  
g i v e n  A . M . ' s  d i s r e g a r d  o f  h i s  p a r e n t a l  r e s p o n s i b i l i t i e s ,  h e  c l e a r l y  
l a c k e d  t h e  a b i l i t y  t o  p r o v i d e  h i s  c h i l d r e n  w i t h  c a r e .  T he  S t a t e  
a r g u e s  t h a t ,  f o r  t h i s  r e a s o n ,  A . M . ' s  c h i l d r e n  c o u l d  p r o p e r l y  be  
a d j u d i c a t e d  c h i l d r e n  i n  n eed  o f  a i d  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  
r e g a r d l e s s  o f  w h e t h e r  A . M . ' s  c o n d u c t  am ou n te d  t o  a b a n d o n m en t .

The S t a t e ' s  a r g u m e n t  i s  t o  a c e r t a i n  e x t e n t  p l a u s i b l e .  
A bandonm en t  i s  b u t  on e  way o f  e s t a b l i s h i n g  CINA s t a t u s  u n d e r  AS 
4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) (A) f o r  p u r p o s e s  o f  t e r m i n a t i n g  p a r e n t a l  r i g h t s .  
S u b s e c t i o n  ( a ) ( 2 ) ( A )  a l s o  a p p l i e s  when no  p a r e n t ,  g u a r d i a n ,  
c u s t o d i a n ,  o r  r e l a t i v e  i s  w i l l i n g  and  a b l e  t o  p r o v i d e  c a r e .  S e e  
I n  t h e  M a t t e r  o f  J . L . F . , 8 2 8  P .  2d  a t  1 7 0 .  U n l i k e  a b a n d o n m en t ,  
p r o o f  o f  p a r e n t a l  i n a b i l i t y  t o  p r o v i d e  c a r e  d o e s  n o t  r e q u i r e  a 
s h o w i n g  t h a t  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  d e s t r o y e d .

The  s u p e r i o r  c o u r t  f o u n d  t h a t ,  i n  d i s r e g a r d i n g  h i s  
p a r e n t a l  r e s p o n s i b i l i t i e s  t o  h i s  c h i l d r e n ,  A .M . ,  i n  e f f e c t ,  f a i l e d  
i n  " h i s  o b l i g a t i o n  t o  p r o v i d e  f o r  t h e i r  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l  
and  s o c i a l  n e e d s . "  T h i s  f i n d i n g  i s  a r g u a b l y  t a n t a m o u n t  t o  a 
f i n d i n g  o f  A .M . ' s  i n a b i l i t y  t o  c a r e  f o r  h i s  c h i l d r e n ,  s ^ n c c  " c a r e "  
h a s  b e e n  d e f i n e d  a s  p r o v i d i n g  " l o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,
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and  s o c i a l  n e e d s  o f  t h e  c h i l d . "  AS 4 7 . 1 0 . 9 9 0 ( 1 ) ;  I n  t h e  M a t t e r  o f  
j . L . F . . 8 2 8  P . 2d  a t  1 6 9 .  As we h a v e  i n d i c a t e d  i n  d i s c u s s i n g  t h e  
i s s u e  o f  p a r e n t a l  d i s r e g a r d ,  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  i n  t h e
r e c o r d  t o  s u p p o r t  t h i s  f i n d i n g .  _______  __________________

N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  d i d  n o t  e x p r e s s l y  
c o n c l u d e  t h a t  A.M. ' s  c h i l d r e n  w e r e  i n  n e ed  o f  a i d  u n d e r  AS 
4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  due  t o  A .M . ' s  i n a b i l i t y  t o  p r o v i d e  f o r  t h e i r  
c a r e .  I n s t e a d ,  t h o  c o u r t  b a s e d  i t s  f i n d i n g  o f  CINA s t a t u s  on  t h e  
c o n c l u s i o n  t h a t  A.M. h ad  a b and on ed  t h e  c h i l d r e n ,  a c o n c l u s i o n  we 
h a v e  f o u n d  t o  be  c l e a r l y  e r r o n e o u s .  More s i g n i f i c a n t l y ,  we h a v e  
made i t  c l e a r  t h a t ,  " ( w j h i l e  a f i n d i n g  o f  i n a b i l i t y  t o  c a r e  w o u ld  
be  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( a ) ( 2 ) ( A ) , t h a t  
f i n d i n g  m u s t  a l s o  e x t e n d  t o  an y  r e l a t i v e s  who a r e  i n  f a c t  c a r i n g  
f o r  o r  w i l l i n g  t o  a s sume  c a r e . "  I n  t h e  M a t t e r ,  o f _ .T . I , .  F . . 8 2 8  P . 2d 
a t  1 7 0 .  H e r e ,  e v e n  i f  we w e r e  t o  c o n s t r u e  t h e  f i n d i n g  o f  p a r e n t a l  
d i s r e g a r d  t h a t  t h e  s u p e r i o r  c o u r t  made i n  c o n n e c t i o n  w i t h  t h e  
a b a n d o n m en t  i s s u e  a s  an  im p l i e d  f i n d i n g  o f  i n a b i l i t y  t o  p r o v i d e  
c a r e ,  t h e  s u p e r i o r  c o u r t  f a i l e d  t o  e n t e r  f i n d i n g s  on  a m a t e r i a l  
c l e m e n t  o f  i n a b i l i t y :  t h e  l a c k  o f  a n y  r e l a t i v e s  c a r i n g  o r  w i l l i n g

The  c o n d u c t  t h a t  l e d  t h e  c o u r t  t o  f i n d  p a r e n t a l  d i s r e g a r d  
- -  a n d ,  a r g u a b l y ,  by e x t e n s i o n ,  i n a b i l i t y  t o  p r o v i d e  c a r e  —  
c o n s i s t e d  o f  A . M . ' s  s u b s t a n c e  a b u s e ,  v i o l e n c e ,  e x c e s s i v e  m o b i l i t y ,  
a n d  c r i m i n a l  a c t s ,  i n c l u d i n g  A .M . ' c  s e x u a l  a b u s e  o f  h i s  
s t e p d a u g h t e r .  N o t a b l y ,  i n  A .H .  v .  S t a t e . 7 7 9  P . 2d 1 2 2 9 ,  1 2 3 2
( A l a s k a  1 9 8 9 ) ,  t h i s  c o u r t  i n d i c a t e d  t h a t  a c o n t i n u a t i o n  o f  CINA 
s t a t u s  c o u l d  i n  p a r t  be j u s t i f i e d  by t h e  c h i l d r e n ' s  u n w i l l i n g n e s s  
and  i n a b i l i t y  t o  l i v e  w i t h  a p a r e n t  who was im p r i s o n e d  t o r  s e x u a l  
a b u s e .
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We a c c o r d i n g l y  c o n c l u d e  t h a t  t h o  s u p e r i o r  c o u r t ' s  f i n d i n g  
o f  CINA s t a t u s  c a n n o t  be  a f f i r m e d  on  t h e  a l t e r n a t i v e  g r o u n d  o f  
i n a b i l i t y  t o  p r o v i d e  c a r e .  We t h e r e f o r e  f i n d  i t  n e c e s s a r y  t o  
v a c a t e  t h e  d i s p u t e d  t e r m i n a t i o n  o r d e r  and t o  remand  t h i s  c a s e  f o r  
f u r t h e r  c o n s i d e r a t i o n  o f  t h e  i s s u e  o f  i n a b i l i t y  t o  p r o v i d e  c a r e .

D.  R e m a i n i n g  S u b s t a n t i v e  I s s u e s
A l t h o u g h  t h e  c h a l l e n g e d  t e r m i n a t i o n  o r d e r  must be

v a c a t e d ,  we t h i n k  i t  n e c e s s a r y  t o  a d d r e s s  t h e  r e m a i n i n g  s u b s t a n t i v e  
i s s u e s  r a i s e d  by  A.M. i n  o r d e r  t o  c l a r i f y  t h e  p o s t u r e  o f  t h e  c a s e  
on  r em an d .

1 .  The  L i k e l i h o o d  o f  A.M. 'r. C o n d u c t  C o n t i n u i n g  
To  j u s t i f y  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  f o l l o w i n g  a 

c h i l d ' s  ‘ NA a d j u d i c a t i o n ,  t h e  S t a t e  m us t  p r o v e  by c l e a r  and
c o n v i n c i n g  e v i d e n c e  t h a t  t h e  c h i l d  i s  a c h i l d  i n  n e e d  o f  a i d  " a s
a r e s u l t  o f  p a r e n t a l  c o n d u c t "  and  t h a t  t h e  c o n d u c t  " i s  l i k e l y  t o  
c o n t i n u e  t o  e x i s t . "  AS 4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;  s e e  a l s o  CINA R u l e
1 8 ( c ) ( 1 ) ;  Nada A . . 6 6 0  P . 2d  a t  4 4 0 .

I n  t h e  p r e s e n t  c a s e ,  a f t e r  c o n c l u d i n g  t h a t  M.M. and S .M .  
w e r e  c h i l d r e n  i n  n eed  o f  a i d  a s  a r e s u l t  o f  A . M . ' s  c o n d u c t ,  t h e  
s u p e r i o r  c o u r t  f o u n d  t h a t

[ A .M . )  i s  h i g h l y  l i k e l y  t o  c o n t i n u e  t o

10 I t  i s  t h e  S t a t e ' s  b u r d e n  t o  p r o v e  t h a t  t h e r e  a r e  no  
s u i t a b l e  r e l a t i v e s .  I n  t h e  M a t t e r  o t  . 7 . L . F . ,  R28  P . 2d  a** 1 70  n . l l .  
Wo n o t e  t h a t  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g  o f  a b a n d o n m en t  and i t s  
o r d e r  t e r m i n a t i n g  A .M . ' s  p a r e n t a l  r i g h t s  a l s o  e x t e n d e d  t c  S . L . S . ,  
t h e  m o t h e r  o f  t h e  c h i l d r e n .  H en c e ,  a n y  i m p l i c i t  f i n d i n g  o f  
i n a b i l i t y  t o  p r o v i d e  c a r e  o b v i o u s l y  e x t e n d e d  t o  5 . L . N . ,  who h a s  n o t  
c o n t e s t e d  t h e  c o u r t ' s  r u l i n g .

t o  p r o v i d e  c a r e . 1 0  S e e  i d . a t  1 7 0  & n . l l .
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ab u s e  d r u g s  and  a l c o h o l ,  t o  c om m it  c r im e s  
( e s p e c i a l l y  a s s a u l t i v e  c r im e s  i n  t h e  c o n t e x t  
o f  d o m e s t i c  d i s p u t e s  and s e x u a l  o f f e n s e s  
a g a i n s t  c h i l d r e n ,  b u t  a l s o  p r o p e r t y  c r im e s  
g i v e n  h i s  e x t e n s i v e  c r i m i n a l  r e c o r d ,  h i s  l a c k  
o f  s u c c e s s  i n  s u b s t a n c e  a b u s e  t r e a t m e n t ,  h i s  
p o o r  p r o g n o s i s  f o r  s e x u a l  o f f e n d e r  t r e a t m e n t ,

— h i s  f a i l u r e  e v e n  t o  o b t a i n  a n g e r  “ management 
c o u n s e l i n g ,  and h i s  c h a r a c t e r o l o g i c a l  
p r o b l e m s ) .
T h e s e  e x p r e s s  f i n d i n g s  a r e  s u p p o r t e d  by  e v i d e n c e  i n  t h e  

r e c o r d .  A l t h o u g h  A.M. p o i n t s  t o  c o n t r a r y  e v i d e n c e  t h a t  he 
p r e s e n t e d ,  i t  i s  n o t  t h i s  c o u r t ' s  j o b  t o  r o w e i g h  t h e  e v i d e n c e  when 
t h e  r e c o r d  p r o v i d e s  c l e a r  s u p p o r t  f o r  t h e  s u p e r i o r  c o u r t ' s  r u l i n g .  
O u r  r e v i e w  o f  t h e  r e c o r d  c o n v i n c e s  u s  t h a t  t h e  s u p e r i o r  c o u r t ' s  
r u l i n g  i s  n o t  c l e a r l y  e r r o n e o u s .

We e m p h a s i z e  t h a t  j u s t  a s  i n c a r c e r a t i o n  i s  n o t  c o n d u c t  
u n d e r  a p h y s i c a l  abandonmen t  t h e o r y ,  s e e  s u p r a  n o t e  5 ,  n e i t h e r  i s  
i n c a r c e r a t i o n  i t s e l f  " p a r e n t a l  c o n d u c t "  w i t h i n  t h e  m ean ing  o f  AS 
4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) .  T h u s ,  w h i l e  l o n g - t e r m  i n c a r c e r a t i o n  o f  a p a r e n t  
c a n  r e s u l t  i n  a c h i l d  b ec om ing  a c h i l d  i n  n e ed  o f  a i d  u n d e r  AS 
4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  u n d e r  an  i n a b i l i t y  t o  p r o v i d e  c a r e  t h e o r y ,  s u c h  
i n c a r c e r a t i o n  i s  n o t  a s u f f i c i e n t  b a s i s  t o  j u s t i f y  t e r m i n a t i o n  o f  
p a r e n t a l  r i g h t s  u n d e r  AS 4 7 . 1 0 . 0 H 0 ( c ) ( 3 )  . I n  t h i s  c a s e  we 
u n d e r s t a n d  t h a t  t h e  t r i a l  c o u r t  d i d  n o t  r e l y  on  A .M . ' s  l o n g - t e r m  
i n c a r c e r a t i o n ,  b u t  on  h i s  c o n t i n u i n g  s e r i o u s  c r i m i n a l  and a n t i ­

s o c i a l  c o n d u c t .
2 .  l i k e l i h o o d  o f  P h y s i c a l and E m o t i o n a l  Harm i f  A . M . ' s

R i u h t s  a r e  h o t  T e rm i n a t e d
As a p r e r e q u i s i t e  t o  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  u n d e r

ICWA G 1 0 2 ( f ) ,  2 5  U . 5 . C .  G 1 0 1 2 ( f )  ( 1 0 8 b ) t and  A l a s k a  C h i l d  i n  Need
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o f  A id  R u l e  1 8 ( c ) ( 2 ) ,  t h e  S t a t e  m u s t  p r o v e  I v ond  a r e a s o n a b l e  
d o u t t  t h a t  c o n t i n u e d  c u s t o d y  o f  t h e  c h i l d  by  t h e  p a r e n t  i s  l i k e l y  
t o  r e s u l t  i n  s e r i o u s  e m o t i o n a l  o r  p h y s i c a l  damage t o  t h e  c h i l d .

a .  P h y s i c a l  Harm
The  s u p e r i o r  c o u r t  s p e c i f i c a l l y  f o u n d ,  b e y o n d  a 

r e a s o n a b l e  d o u b t ,  t h a t  A .M . ' s  d a u g h t e r  was l i k e l y  t o  s u f f e r  s e x u a l  
a b u s e  i f  p l a c e d  i n  h i s  c u s t o d y ;  t h a t  b o t h  c h i l d r e n  w e r e  l i k e l y  t o  
s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  f r o m  A .M . ' s  d o m e s t i c  v i o l e n c e ;  and  
t h a t  b o t h  w e r e  l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  due  t o  A.M ' s  
i n a b i l i t y  t o  m ee t  t h e i r  n e e d s  on  a c o n s i s t e n t ,  o n g o i n g  b a s i s .

A .M . a r g u e s  t h a t  t h e  S t a t e  f a i l e d  t o  a l l e g e  t h e  
l i k e l i h o o d  o f  f u t u r e  p h y s i c a l  h a rm  and t h a t  t h e  e v i d e n c e  i t  
p r e s e n t e d  f a i l e d  t o  p r o v e  s u c h  ha rm  b ey on d  a r e a s o n a b l e  d o u b t .

A . M . ' s  f i r s t  a r g um e n t  i s  m i s t a k e n .  The S t a t e ' s  p e t i t i o n
e x p r e s s l y  a l l e g e d  t h a t  t h e  c h i l d r e n  w o u ld  be  " a t  r i s k  o f  s e x u a l  
a b u s e ,  p h y s i c a l  h a rm ,  n e g l e c t  o r  a b a nd onm en t  due  t o  s u b s t a n c e  a b u s e  
o r  c r i m i n a l  b e h a v i o r  l e a d i n g  t o  f u r t h e r  i n c a r c e r a t i o n "  u n l e s s  A .M . 
c o m p l e t e d  a l o n g - t e r m  t r e a t m e n t  p r o g r a m  f o r  s e x u a l  o f f e n d e r s  and  
r e v e r s e d  h i s  l o n g - s t a n d i n g  p e r s o n a l i t y  t r a i t s  and  b e h a v i o r a l  
t r e n d s .

A . M . ' s  s e c o n d  a r g u m en t  i s  u n p e r s u a s i v e .  The s u p e r i o r
c o u r t ' s  f i n d i n g s  on t h e  i s s u e  o f  f u t u r e  p h y s i c a l  h a rm  a r e  a m p ly
s u p p o r t e d  b y  t h e  r e c o r d .

b .  E m o t i o n a l  Harm
A .M .  c l a i m s  t h a t  i t  was e r r o r  f o r  t h o  s u p e r i o r  c o u r t  t o  

c o n s i d e r ,  i n  a s s e s s i n g  t h e  l i k e l i h o o d  o f  e m o t i o n a l  h a rm  i n  t h e
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e v e n t  o f  a  r e t u r n  o f  c u s t o d y  t o  h i m ,  f a c t o r s  s u c h  a s  t h e  p r o l o n g e d  

s e p a r a t i o n  t h a t  w o u l d  i n e v i t a b l y  o c c u r  b e f o r e  t h e  r e s t o r a t i o n  o f  

c u s t o d y  a n d  t h e  n e e d ,  i n  t h e  i n t e r i m ,  t o  a s s u r e  t h e  s t a b i l i t y  o f  

t h e  b o n d s  t h e  c h i l d r e n  h a d  f o r m e d  w i t h  t h e i r  " p s y c h o l o g i c a l  

p a r e n t . "  A . M .  c o n t e n d s  t h a t  c h e s e  c o n s i d e r a t i o n s  a r e  i r r e l e v a n t  

t o  w h e t h e r  t h e  c h i l d r e n  w o u l d  s u f f e r  e m o t i o n a l  d a m a g e  i f  t h e y  

r e t u r n e d  t o  h i m .

I t  i s  t r u e  t h a t  m e r e  e v i d e n c e  t h a t  a  w i l l i n g  c u s t o d i a n  

o t h e r  t h a n  t h e  p a r e n t  w o u l d  d o  a  b e t t e r  j o b  t h a n  t h e  p a r e n t  d o e s  

n o t  i n  i t s e l f  s u f f i c e  t o  s u p p o r t  a  f i n d i n g  o f  l i k e l y  e m o t i o n a l  

h a r m .  S e e  G u i d e l i n e s  f o r  S t a t e  C o u r t s ;  I n d i a n  - h i l d  C u s t o d y  

P r o c e e d i n g s ,  4 4  F e d .  R e g .  6 7 , 5 8 4 ,  6 7 , 5 9 3  ( B u r e a u  o f  I n d i a n  A f f a i r s ,  

D e p ' t  o f  t h e  I n t e r i o r  1 9 7 9 ) .  B u t  t h e  c l o s e  t i e s  t h e  c h i l d r e n  

e n j o y e d  t o  t h e i r  f o s t e r  m o t h e r  a n d  t h e  e f f e c t s  A . M . ' s  p r o l o n g e d  

s e p a r a t i o n  w o u l d  l i k e l y  h a v e  o n  t h e i r  m e n t a l  h e a l t h  i f  e v e n t u a l l y  

r e t u r n e d  c o u l d  p r o p e r l y  b e  c o n s i d e r e d  a s  r e l e v a n t  e v i d e n c e  b e a r i n g  

o n  t h e  i s s u e  o f  l i k e l y  e m o t i o n a l  h a r m .  T h r e e  e x p e r t  w i t n e s s e s  

a d d r e s s e d  t h i s  s u b j e c t  a n d  t h e i r  t e s t i m o n y  s u p p o r t s  t h e  c o u r t ' s  

f i n d i n g s .  T h e  s u p e r i o r  c o u r t  w a s  n o t  c l e a r l y  e r r o n e o u s  i n  f i n d i n g  

t h a t  c o n t i n u e d  c u s t o d y  b y  A . M .  w o u l d  l i k e l y  c a u s e  t h e  c h i l d r e n  

s e r i o u s  e m o t i o n a l  h a m .

3 .  A c t i v e  R e m e d i a l  E f f o r t s  b y  t h e  . S t a t e

U n d e r  I C W A  C 1 0 2 ( d ) ,  b e f o r e  p a r e n t a l  r i g h t s  m a y  b e  

t e r m i n a t e d ,  t h o  S t a t e  h a s  t h e  b u r d e n  o f  s h o w i n g  b y  a  p r e p o n d e r a n c e  

o f  t h e  e v i d e n c e  t h a t  " a c t i v e  e f f o r t s  h a v e  b e e n  m a d e  t o  p r o v i d e  

r e m e d i a l  s e r v i c e s  a r d  r e h a b i l i t a t i v e  p r o g r a m s  d e s i g n e d  t o  p r e v e n t
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t h e  b r c a ) u p  o f  t h e  I n d i a n  f a m i l y  a n d  t h a t  t h e s e  e f f o r t s  h a v e  p r o v e d  

u n s u c c e s s f u l . "  2 5  U . S . C .  §  1 9 1 2 ( d )  ( 1 9 0 0 ) ;  s e e  a l s o  C I N A  R u l e

1 0 ( c ) ( 2 ) ;  K . N - . _ v . _ S t n t e . 0 5 6  P . 2 d  4 6 0 ,  4 7 6  ( A l a s k a  1 9 9 3 >  .

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t  D F Y S  h a d  " m a d e  a c t i v e

e f f o r t s  t o  p r o v i d e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  

t o  p r e v e n t  t h e  b r e a k u p  o f  t h i s  f a m i l y  b u t  t h o s e  e f f o r t s  h a v e  p r o v e d

u n s u c c e s s f u l  .  . .  I n  t h e  s u p e r i o r  c o u r t ' s  v i e w ,  t h e  S t a t e  h a d

d o n e  e v e r y t h i n g  " f e a s i b l e  g i v e n  [ A . M . ' s ]  i n c a r c e r a t i o n  s t a t u s  

. .  .  .  " n  I n  r e a c h i n g  t h i s  c o n c l u s i o n ,  t h e  c o u r t  o b s e r v e d  t h a t

" ( A . M . )  h a s  e x p r e s s e d  a  w i l l i n g n e s s  a n d  d e s i r e  t o  u n d e r g o  s e x  

o f f e n d e r  t r e a t m e n t  w h i l e  i n c a r c e r a t e d ,  b u t  s u b s t a n t i a l  d o u b t  o n  t h e  

m o t i v a t i o n  o f  t h a t  e x p r e s s e d  w i l l i n g n e s s  w a s  r a i s e d  b y  t h e  S t a t e ' s  

e x p e r t  w i t n e s s e s .  T h e  c o u r t  c o n c l u d e s  t h a t  M r .  [ A . M . )  i s  n o t  

s i n c e r e l y  i n t e r e s t e d  i n  c h a n g i n g  h i s  d e v i a n t  s e x u a l  b e h a v i o r

II• • ♦ •

7  l e  e x t e n t  o f  a c t i v e  e f f o r t s  t h e  S t a t e  m u s t  m a k e  o n  

b e h a l f  o f  a  p a r e n t  w h o s e  a c c e s s  t o  r e m e d i a l  a s s i s t a n c e  i s  h a m p e r e d  

b y  i n c a r c e r a t i o n  i s  a n  i s s u e  t h a t  r e m a i n s  l a r g e l y  u n r e s o l v e d . 12

T h e  c o u r t ' s  f i n d i n g s  e n u m e r a t e  D F Y S ' s  e f f o r t s .  T h e s e  
i n c l u d e d  m o n i t o r i n g  A . M . ' s  c a r e  o f  t h e  c h i l d r e n  b e f o r e  h e  w a s  
i n c a r c e r a t e d ;  f a c i l i t a t i n g  m o n t h l y  v i s i t s  a t  j a i l  ( u n d e r  t h e  
c o u r t ' s  o r d e r ) ;  f a c i l i t a t i n g  d a i l y  t e l e p h o n e  c o n t a c t s  a t  f i r s t ,  
e v e n t u a l l y  d r o p p i n g  t o  w e e k l y  t e l e p h o n e  c o n t a c t s ;  a n d  p r o m u l g a t i n g  
a  r e u n i f i c a t i o n  p l a n  i n  O c t o b e r  1 9 9 1 ,  w h i l e  A . M .  w a s  i m p r i s o n e d ,  
w h i c h  w a s  " c e n t e r e d  a r o u n d  c o m p l e t i n g  w h a t e v e r  s e x  o f f e n d e r  
t r e a t m e n t  w a s  n e e d e d  ( a n d  o b t a i n i n g  a n  i n - d e p t h  p s y c h o l o g i c a l  
e v a l u a t i o n  t o  d e t e r m i n e  a p p r o p r i a t e  t r e a t m e n t )  a n d  c o m p l e t i n g  
a p p r o p r i a t e  a l c o h o l / d r u g  a b u s e  t r e a t m e n t . "

1 2  T h e  " a c t i v e  e f f o r t s "  r e q u i r e d  b y  I C W A  h a v e  n o t  b e e n  
d e f i n e d .  A c c o r d i n g  t o  o n e  a u t h o r i t y ,  " ( t ) h e  d i s t i n g u i s h i n g  w o r d  
i n  t h e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s '  s e c t i o n  i s

( c o n t i n u e d . . . )
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T h e  S t a t e  d o e s  n o t  d e n y  t h a t  t h e  " r e u n i f i c a t i o n  p l a n "  i t  f o r m u l a t e d  

f o r  A . M .  c o u l d  n o t  r e a l i s t i c a l l y  b e  a t t a i n e d  g i v e n  h i s  i m p r i s o n m e n t  

a n d  t h a t  D I ' Y S  p e r s o n n e l  i c n c r a l l y  f a i l e d  t o  i n t e r v e n e  a c t i v e l y  o n  

A . M . ' s  b e h a l f  t o  a s s u r e  t h a t  p r i s o n  o f f i c i a l s  e n r o l l e d  A . M .  i n  

s u i t a b l e  i n s t i t u t i o n a l  p r o g r a m s .  T h e  S t a t e  s i m p l y  c l a i m s  t h a t ,  b y  

p r e p a r i n g  a  r e u n i f i c a t i o n  p l a n  a n d  e n c o u r a g i n g  A . M .  t o  s e e k  

s e r v i c e s  a v a i l a b l e  w i t h i n  t h e  i n s t i t u t i o n ,  i t  f u l f i l l e d  i t s  d u t y  

o f  m a k i n g  a c t i v e  e f f o r t s  t o  p r o v i d e  r e m e d i a l  s e r v i c e s .

T o  t h e  e x t e n t  t h e  S t a t e ' s  a r g u m e n t  s u g g e s t s  t h a t  t h i s  

c o u r t  c r e a t e  a n  e x c e p t i o n  t o  I C W A ' s  r e q u i r e m e n t  o f  a c t i v e  r e m e d i a l  

e f f o r t s  f o r  c a s e s  i n  w h i c h  r e h a b i l i t a t i o n  i s  d o u b t f u l  a n d  i n  w h i c h  

a c t i v e  r e m e d i a l  e f f o r t s  w o u l d  b e  " u n r e a s o n a b l y "  c o s t l y  o r  t i m e -  

c o n s u m i n g ,  t h e  s u g g e s t i o n  s e e m s  u n j u s t i f i e d .  W e  h a v e  h e l d  t h a t  n o

( . . . c o n t i n u e d )
t h e  w o r d  ' a c t i v e . ' "  C r a i g  J .  D o r s a y ,  T h e  I n d i a n  C h i l d  W e l f a r e  A c t  
a n d  L a w s  A f f e c t i n g  I n d i a n  J u v e n i l e s  M a n u a l  1 5 7  ( 1 9 3 4 ) .  D o r s a y
q u o t e s  o n e  o f  I C W A ' s  d r a f t e r s ,  w h o  d i s t i n g u i s h e s  b e t w e e n  a c t i v e  a n d  
p a s s i v e  r e h a b i l i t a t i v e  a n d  r e m e d i a l  e f f o r t s :

P a s s i v e  e f f o r t s  a r e  w h e r e  a  p l a n  i s  d r a w n  
u p  a n d  t h e  c l i e n t  m u s t  d e v e l o p  h i s  o r  h e r  o w n  
r e s o u r c e s  t o w a r d s  b r i n g i n g  i t  t o  f r u i t i o n .
A c t i v e  e f f o r t s ,  t h e  - n t e n t  o f  t h o  d r a f t e r s  o f  
t h e  A c t ,  i s  w h e r e  t h e  s t a t e  c a s e w o r k e r  t a k e s  
t h e  c l i e n t  t h r o u g h  t h e  s t e p s  o f  t h e  p l a n  
r a t h e r  t h a n  r e q u i r i n g  t h a t  t h o  p l a n  b e  
p e r f o r m e d  o n  i t s  o w n .  F o r  i n s t a n c e ,  r a t h e r  
t h a n  r e q u i r i n g  t h a t  a  c l i e n t  f i n d  a  j o b ,  
a c q u i r e  n e w  h o u s i n g ,  a n d  t e r m i n a t e  a  
r e l a t i o n s h i p  w i t h  w h a t  i s  p e r c e i v e d  t o  b o  a  
b o y f r i e n d  w h o  i s  a  b a d  i n f l u e n c e ,  t h e  I n d i a n  
C h i l d  W e l f a r e  A c t  w o u l d  r e q u i r e  t h a t  t h e  
c a s e w o r k e r  h e l p  t h e  c l i e n t  d e v e l o p  j o b  a n d  
p a r e n t i n g  s k i l l s  n e c e s s a r y  t o  r e t a i n  c u s t o d y  
o f  h e r  c h i l d .

Td. a t  1 5 7 -5 3 .
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j u d i c i a l  e x c e p t i o n  t o  I C W A  c a n  b e  c r e a t e d .  A . P . M ♦ J . M . H . . 6 5 1  

P . 2 d  1 1 7 0 ,  1 1 7 3  ( A l a s k a  1 9 8 2 ) .  N e i t h e r  i n c a r c e r a t i o n  n o r  d o u b t f u l  

p r o s p e c t s  f o r  r e h a b i l i t a t i o n  w i l l  r e l i e v e  t h e  S t a t e  o f  i t s  d u t y  

u n d e r  I C W A  t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s .

T h i s  d o e s  n o t  m e a n  t h a t  a  p a r e n t ' s  i n c a r c e r a t i o n  i s  

w h o l l y  i r r e l e v a n t  t o  t h e  s c o p e  o f  a c t i v e  r e m e d i a l  e f f o r t s  t h e  S t a t e  

i s  r e q u i r e d  t o  u n d e r t a k e .  T h e  c i r c u m s t a n c e s  s u r r o u n d i n g  a  p a r e n t ' s  

i n c a r c e r a t i o n  m a y  h a v e  a  d i r e c t  b e a r i n g  o n  w h a t  a c t i v e  r e m e d i a l  

e f f o r t s  a r c  p o s s i b l e .  I n  t h e  p r e s e n t  c a s e ,  f o r  e x a m p l e ,  i t  w o u l d  

b e  d i f f i c u l t  t o  c o n c l u d e  t h a t  t h e  p r a c t i c a l  o b s t a c l e s  p o s e d  b y  

A . M . ' s  i n c a r c e r a t i o n  —  t h e  d i f f i c u l t y  o f  p r o v i d i n g  r e s o u r c e s  t o  

i n m a t e s  g e n e r a l l y ,  t h e  u n a v a i l a b i l i t y  o f  s p e c i f i c  r e s o u r c e s  i n  

A . M .  ' s  c a s e ,  a n d  t h e  l e n g t h  o f  t i m e  A . M .  w i l l  r e m a i n  i n c a r c e r a t e d  -  

-  a r e  f a c t o r s  t h a t  t h e  s u p e r i o r  c o u r t  w a s  b a r r e d  f r o m  c o n s i d e r i n g  

w h e n  i t  d e c i d e d  w h e t h e r  t h e  S t a t e  h a d  m a d e  a c t i v e  r e m e d i a l  e f f o r t s .

L i k e w i s e ,  w e  h a v e  r e c e n t l y  n o t e d  t h a t ,  f o r  p u r p o s e s  o f  

d e t e r m i n i n g  t h e  s u f f i c i e n c y  o f  t h e  S t a t e ' s  r e m e d i a l  e f f o r t s ,  t h e  

s u p e r i o r  c o u r t  m a y  p r o p e r l y  c o n s i d e r  a  p a r e n t ' s  d e m o n s t r a t e d  l a c k  

o f  w i l l i n g n e s s  t o  p a r t i c i p a t e  i n  t r e a t m e n t .  S e e  K . » . , 8 5 6  P . 2 d  a t  

4 7 7 .  C a s e  l a  i n  o t h e r  j u r i s d i c t i o n s  a p p e a r s  t o  b e  i n  a c c o r d  w i t h  

t h i s  g e n e r a l  v i e w .  S e e  M a t t e r  o f  M a r i c o n n  C o u n t y  J u v e n i l e  A c t i o n  

N o .  . 7 S - 8 2 8  7 , 8 2 8  P . 2 d  1 2 4 5 ,  1 2 5 4  ( A r i z .  A p p .  1 9 9 1 ) ;  M a t t e r  o f

M . E . M . . 6 7 9  P . 2 d  1 2 4 1 ,  1 2 4 4  ( M o n t .  1 9 8 4 ) ;  S t a t e  e x  r e l  . J u v e n i l o

D o n ' t  o f  M u l t n o m a h  C o u n t y  v .  W o o d r u f f ,  8 1 6  P . 2 d  6 2 3 ,  6 2 6  ( O r .  A p p .  

1 9 9 1 )  .

I n  t h i s  r e g a r d ,  h o w e v e r ,  a  n o t e  o f  c a u t i o n  i s  n e c e s s a r y .
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T h e  f o r e g o i n g  c a s e s  i n v o l v e  p a r e n t s  w h o  a c t i v e l y  r e f u s e d  t o  

p a r t i c i p a t e  i n  o r  c o o p e r a t e  w i t h  t r e a t m e n t  e f f o r t s ;  t h e s e  c a s e s  

s u p p o r t  t h e  g e n e r a l  p r o p o s i t i o n  t h a t ,  o n c e  a c t i v e  r e m e d i a l  e f f o r t s  

h a v e  b e e n  u n d e r t a k e n ,  a  p a r e n t ' s  a c t u a l  r e s i s t a n c e  t o  o r  r e j e c t i o n  

o f  a s s i s t a n c e  m a y  p r o p e r l y  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  

a d d i t i o n a l  e f f o r t s  w e r e  r e q u i r e d .  W e  h a v e  n e v e r  s u g g e s t e d  t h a t  t h e  

s c o p e  o f  t h e  S t a t e ' s  d u t y  t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s  s h o u l d  

b o  a f f e c t e d  b y  a  p a r e n t ' s  m o t i v a t i o n  o r  p r o g n o s i s  b e f o r e  r e r e d i a l  

e f f o r t s  h a v e  c o m m e n c e d .  T o  v a r y  t h e  s c o p e  o f  t h e  S t a t e ' s  I C W A  d u t y  

b a s e d  o n  s u b j e c t i v e ,  p r e - i n t e r v e n t i o n  c r i t e r i a  s u c h  a s  a  p a r e n t ' s  

m o t i v a t i o n  o r  t r e a t m e n t  p r o g n o s i s  m i g h t  d e f e a t  t h o  p u r p o s e  o f  t h e  

a c t i v e  r e m e d i a l  e f f o r t  r e q u i r e m e n t ,  f o r  i t  w o u l d  e n a b l e  t h e  S t a t e  

t o  a r g u e ,  i n  a l l  d o u b t f u l  a n d  d i f f i c u l t  c a s e s ,  t h a t  i t  h a d  n o  d u t y  

t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s .

I n  t h e  p r e s e n t  c a s t ,  t h e  s u p e r i o r  c o u r t ' s  f i n d i n g  o f  

c o m p l i a n c e  w i t h  t h e  I C W A  r e q u i r e m e n t  p r e s e n t s  a  c l o s e  q u e s t i o n ,  

p a r t i c u l a r l y  b e c a u s e  t h e  c o u r t ' s  a s s e s s m e n t  o f  t h e  a c t i v e  e f f o r t s  

t h a t  t h e  S t a t e  s h o u l d  h a v e  m a d e  w a s  a p p a r e n t l y  i n f l u e n c e d  b y  i t s  

p e r c e p t i o n  t h a t ,  d e s p i t e  h i s  a v o w e d  w i l l i n g n e s s  t o  p a r t i c i p a t e  i n  

t r e a t m e n t ,  A . M .  h a d  m a d e  n o  g e n u i n e  c o m m i t m e n t  t o  r e h a b i l i t a t i o n  

a n d  h i s  p r o s p e c t s  f o r  r e h a b i l i t a t i o n  w e r e  p o o r .  S i n c e  w e  m u s t  i n  

a n y  e v e n t  r e m a n d  t h i s  c a s e  f o r  r e c o n s i d e r a t i o n  o n  t h e  i s s u e  o f  

i n a b i l i t y  t o  p r o v i d e  c a r e ,  w e  b e l i e v e  i t  a p p r o p r i a t e  t o  r e q u i r e  

t h a t  t h e  s u p e r i o r  c o u r t  a l s o  r e c o n s i d e r  t h e  i s s u e  o f  I C W A  

c o m p l i a n c e  i n  l i g h t  o f  t h e  f a c t o r s  o u t l i n e d  i n  t h i s  o p i n i o n .  I n  

a d d r e s s i n g  t h e  i s s u e  o n  r e m a n d ,  t h e  c o u r t  s h o u l d  a l l o w  t h e  p a r t i e s
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t o  p r e s e n t  u p d a t e d  i n f o r m a t i o n  c o n c e r n i n g  a n y  t r e a t m e n t  A . M .  m a y  

h a v e  r e c e i v e d  s i n c e  t h e  c o u r t ' s  i n i t i a l  r u l i n g .

I I I .  P R O C E D U R A L  I S S U E S

I n  a d d i t i o n  t o  h i s  s u b s t a n t i v e  a r g u m e n t s ,  A . M .  r a i s e s  

t w o  p r o c e d u r a l  i s s u e s  t h a t  c a l l  f o r  o n l y  b r i e f  d i s c u s s i o n .

A .  D e n i a l  o f  B i f u r c a t i o n

P r i o r  t o  h i s  h e a r i n g ,  A . M .  m o v e d  f o r  b i f u r c a t i o n ,  s e e k i n g

t o  h a v e  t h e  a d j u d i c a t i v e  p h a s e ,  i n  w h i c h  t h e  c o u r t  d e t e r m i n e s

w h e t h e r  t h e  c h i l d r e n  a r e  i n  n e e d  o f  a i d  u n d e r  A S  4 7 . 1 0 . 0 1 0 ,  h e a r d

b e f o r e  t h o  d i s p o s i t i o n a l  p h a s e ,  i n  w h i c h  t h e  c o u r t  d e t e r m i n e s

w h e t h e r  t h e  r e q u i r e m e n t s  f o r  t e r m i n a t i o n  h a v e  b e e n  m e t  u n d e r  A S

4 7 . 1 0 . 0 8 0 ( c ) .  T h e  s u p e r i o r  c o u r t  d e n i e d  t h i s  m o t i o n .  A . M .

c o n t e n d s  t h a t  t h e  f a i l u r e  t o  b i f u r c a t e  a m o u n t e d  t o  a n  a b u s e  o f

d i s c r e t i o n  a n d  v i o l a t e d  h i s  r i g h t  t o  d u e  p r o c e s s .

W e  f i n d  n o  m e r i t  t o  t h i s  a r g u m e n t .  A l t h o u g h  t h e

a d j u d i c a t i v e  a n d  d i s p o s i t i o n a l  p h a s e s  o f  c h i l d r e n ' s  p r o c e e d i n g s  a r e

t y p i c a l l y  h e a r d  s e p a r a t e l y ,  C I N A  R u l e  1 8 ( b )  e x p r e s s l y  m a k e s  j o i n d e r

o f  t h e  t w o  p h a s e s  a  m a t t e r  o f  d i s c r e t i o n  f o r  t h e  s u p e r i o r  c o u r t :

U p o n  a  s h o w i n g  o f  g o o d  c a u s e  a n d  w i t h  a d e q u a t e  
n o t i c e  t o  t h e  p a r t i e s ,  a n  a d j u d i c a t i o n  h e a r i n g  
a n d  a  t e r m i n a t i o n  h e a r i n g  m a y  b e  c o n s o l i d a t e d .

H e r e ,  a  s i g n i f i c a n t  a m o u n t  o f  t h e  e v i d e n c e  p r e s e n t e d

b e l o w  w a s  r e l e v a n t  t o ,  a n d  c o u l d  h a v e  b e e n  a d m i t t e d  . i t ,  b o t h  p h a s e s

o f  t h e  t e r m i n a t i o n  p r o c e e d i n g .  B e c a u s e  A . M . ' s  c h i l d r e n  h a d  b e e n

i n  f o s t e r  c a r e  f o r  a  l e n g t h y  p e r i o d  o f  t i m e  p r i o r  t o  t h o  f i l i n g  o f

t h e  p e t i t i o n  f o r  t e r m i n a t i o n ,  t h o  e v i d e n c e  o n  t h e  i s s u e  o f

d i s p o s i t i o n  w a s  w e l l  d e v e l o p e d  p r i o r  t o  t h e  C I N A  a d j u d i c a t i o n ,  a n d
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A . M .  r e c e i v e d  a m p l e  n o t i c e  o f  t h e  S t a t e ' s  c l a i m s .  A . M .  h a s  f a i l e d  

t o  p o i n t  t o  a n y  s p e c i f i c  c i r c u m s t a n c e s  i n d i c a t i n g  a n  a b u s e  o f  

d i s c r e t i o n  b y  t h e  s u p e r i o r  c o u r t ,  l i e  h a s  a l s o  f a i l e d  t o  c i t e  a n y  

a u t h o r i t y  s u p p o r t i n g  t h e  p r o p o s i t i o n  t h a t  b i f u r c a t i o n  i s  p e r  s e  

n e c e s s a r y  t o  s a t i s f y  t h e  r e q u i r e m e n t s  o f  p r o c e d u r a l  d u e  p r o c e s s .  

F i n a l l y ,  A . M .  h a s  f a i l e d  t o  m a k e  a  c o n v i n c i n g  s h o w i n g  o f  p r e j u d i c e .  

T h o  s u p e r i o r  c o u r t  d i d  n o t  a b u s e  i t s  d i s c r e t i o n  i n  f a i l i n g  t o  

b i f u r c a t e  t h o  t e r m i n a t i o n  t r i a l .

B .  A b s e n c e  o f  t h e  G u a r d i a n  A d  L i t e m

A . M .  a d d i t i o n a l l y  c l a i m s  e r r o r  b e c a u s e  t h e  c h i l d r e n ' s  

g u a r d i a n  a d  l i t e m  d i d  n o t  a t t e n d  t h e  t e r m i n a t i o n  t r i a l .  A . M .  

f a i l e d  t o  r a i s e  t h i s  i s s u e  b e l o w ;  c o n s e q u e n t l y ,  w e  r e v i e w  o n l y  f o r  

p l a i n  e r r o r .  P l a i n  e r r o r  e x i s t s  w h e n  a n  e r r o r  a f f e c t s  s u b s t a n t i a l  

r i g h t s  a n d  i s  o b v i o u s l y  p r e j u d i c i a l .  R . C .  v .  S t a t e . 7 6 0  P . 2 d  5 0 1 ,  

5 0 5  n . 1 4  ( A l a s k a  1 9 8 8 ) .  B e c a u s e  t h o  r e p o r t  o f  t h e  g u a r d i a n  a d  

l i t e m  f a v o r e d  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  a n d  b e c a u s e  t h e  

g u a r d i a n ' s  a b s e n c e  e n a b l e d  A . M .  t o  e n s u r e  t h a t  t h e  r e p o r t  w o u l d  

n o t  b e  a d m i t t e d  a s  e v i d e n c e ,  t h e r e  a p p e a r s  t o  b e  a  s t r o n g  

p o s s i b i l i t y  t h a t  A . M . ' s  f a i l u r e  t o  o b j e c t  b e l o w  a m o u n t e d  t o  a  s o u n d  

t a c t i c a l  c h o i c e .  I n  a n y  e v e n t ,  g i v e n  t h e  g u a r d i a n ' s  p o s i t i o n  

f a v o r i n g  t e r m i n a t i o n ,  t h e  g u a r d i a n ' s  a b s e n c e  c a n n o t  b e  

c h a r a c t e r i z e d  a s  " o b v i o u s l y  p r e j u d i c i a l . "  I d .  T h e  r e c o r d

d i s c l o s e s  n o  p l a i n  e r r o r .

I V .  C O N C L U S I O N

T h e  s u p e r i o r  c o u r t ' s  f i n d i n g  o f  a b a n d o n m e n t  w a s  c l e a r l y  

e r r o n e o u s ;  t h i s  e r r o r  r e q u i r e s  t h a t  t h e  o r d e r  o f  A u g u s t  6 ,  1 9 9 3 ,
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t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  b o  v a c a t e d .  A  r e m a n d  i s  

n e c e s s a r y ,  h o w e v e r ,  f o r  f u r t h e r  p r o c e e d i n g s  t o  d e t e r m i n e  w h e t h e r  

A . M . ' s  c h i l d r e n  s h o u l d  b e  a d j u d i c a t e d  C I N A  d u e  t o  A . M . ' s  i n a b i l i t y  

t o  p r o v i d e  c a r e  a n d ,  i f  s o ,  w h e t h e r  t e r m i n a t i o n  c t f  p a r e n t a l  r i g h t s

i s  w a r r a n t e d  u n d e r  t h a t  t h e o r y .  O n  r e m a n d ,  t h e  s u p e r i o r  c o u r t  

s h o u l d  a l s o  r e c o n s i d e r  w h e t h e r  t h e  S t a t e  h a s  c o m p l i e d  w i t h  I C W A ' s  

r e q u i r e m e n t  o f  a c t i v e  r e m e d i a l  e f f o r t s .

A c c o r d i n a l y ,  t h e  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  

i s  V A C A T E D ,  a n d  t h i s  c a s e  i s  R E M A N D E D  f o r  f u r t h e r  p r o c e e d i n g s  

c o n s i s t e n t  h e r e w i t h .
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C O M P T O N ,  J u s t i c e ,  w i t h  w h o m  R A B I N O W I T Z ,  J u s t i c e ,  j o i r v a ,  

c o n c u r r i n g .

O n c e  a g a i n  t h e  t e x t u a l  f a b r i c  o f  A S  < 1 7 . 1 0 . 0 0 0  c o n f i n e s

u s  t o  a n  u n c o m f o r t a b l e  f i t .  S e e  N a d a  A .  v .  S t a t _ o , 6 6 0  P . 2 d  4 3 6 ,

4 4 1 - 4 3  ( A l a s k a  1 9 8 3 )  ( C o m p t o n ,  J . ,  c o n c u r r i n g ) .  A . M .  i s  s e r v i n g  

a  p r i s o n  t e r m  o f  a l m o s t  t e n  y e a r s  f o r  s e x u a l l y  a b u s i n g  h i s

s t e p d a u g h t e r .  H o w e v e r ,  w e  a r e  u n a b l e  t o  a f f i r m  t h e  t e r m i n a t i o n  o f  

h i s  p a r e n t a l  r i g h t s .  I  a g r e e  w i t h  o u r  d i s p o s i t i o n  o f  t h e  l e g a l  

i s s u e s  i n  t h i s  c a s e  b e c a u s e  I  d o  n o t  b e l i e v e  t h e  w o r d i n g  o f  t h e  

s t a t u t e s  g i v e  u s  a n y  c h o i c e .  F u r t h e r ,  t h e  d o c t r i n e  o f  s t a ^ e  

d e c i s i s  c o m m a n d s  t h a t  w o  f o l l o w  s t a t u t o r y  i n t e r p r e t a t i o n

e s t a b l i s h e d  b y  p r e c e d e n t .  I  w r i t e  s e p a r a t e l y  t o  e x p r e s s  m y

c o n t i n u i n g  b e l i e f  t h a t  a  l e g i s l a t i v e  r e s p o n s e  t o  t h i s  i s s u e  i s

a p p r o p r i a t e ,  a n d  a l s o  t h a t  i t  i s  n e w  l o n g  o v e r d u e .

W h e n  w e ,  a s  a  s o c i e t y ,  t e r m i n a t e  p a r e n t a l  r i g h t s ,  w e  

s o v c r  t h o  f u n d a m e n t a l l y  i m p o r t a n t  r e l a t i o n s h i p  b e t w e e n  p a r e n t  a n d  

c h i l d .  I n  o u r  s o c i e t y  t h i s  r e l a t i o n s h i p  i s  h i g h l y  v a l u e d ,  y e t  a t  

t i m e s  i t  m u s t  b e  s e v e r e d .  We  s e v e r  i t  o n l y  w h e n  t h e  h e a l t h  a n d  

s a f e t y  o f  t h  c h i l d  m a n d a t e  t h a t  w e  d o  s o .  T h o  b a l a n c i n g  o f  t h e  

p a r e n t a l  r e l a t i o n s h i p  a g a i n s t  t h e  h e a l t h  a n d  s a f e t y  o f  t h e  c h i l d  

i s  a  c o m p l e x  d e c i s i o n  r e p l e t e  w i t h  s o c i a l  p o l i c y  c h o i c e s .  H o w e v e r ,  

t h e  t a s k  o f  d e t e r m i n i n g  d e s i r a b l e  s o c i a l  p o l i c y  i n  t h e  s p h e r e  o f  

p r e s e r v a t i o n  o r  t e r m i n a t i o n  o f  t h o  p a r e n t - c h i l d  r e l a t i o n s h i p  i s  a  

t a s k  w h i c h  c o u r t s  a r e  n o t  e q u i p p e d  t o  u n d e r t a k e .  I t  i s  n o t  a  

s p h e r e  i n  w h i c h  t h e  j u d i c i a r y  s h o u l d  e n g a g e  i n  s o c i a l  e n g i n e e r i n g .

I n  M . v t a  A .  . I  u r g e d  t h e  A l a s k a  L e g i s l a t u r e  t o  d e f i n e  m o r e
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