ALASKA LEGISLATURE COMMITTEE FILES 1995-1996 8672
8826 SENATELICOMMUNITY & REGION-




/ Yo

w/ 520 East 3°th Avenue

A I a S k a N y Ancnorace, AK 99503

(907) 561-1900

H ousing P.O. Box 101020
FINANCE CORPORATION Anchorage. AK 99510
May 22, 1991
0
MAY 23)991
Mr. Ross Dunfee MINdpA BAANEH

Municipal Engineer municipality Cf anchorage

Municipality of Anchorage
P.O. Box 196650
Anchorage, AK 99519*6650

RE: Rabbit Creek Heights and Rabbit Creek View Subdivisions

Dear Mr. Dunfee:

Mr. Knox's letter of April 10, 1991 (enclosed) to AHFC regarding the survey problems in
the above referenced subdivisions refleas that the Municipality has no legai right or
obligation to solve the problems. Further, it is stated that all homeowners in the subdivision

would have to agree to a replat.

Alaska Housing Finance Corporation as well as other lenders, investors and relocation
companies in the community arc extremely concerned about the effect these survey
problems will have on the availability of future mortgage financing in the area as well as the
finanr.al impact to current lot and home owners in these subdivision.

In view of the serious nature of the survey deficiencies. AHFC is requesting your help in any
way possible to assist in resolving this problem.

Is it possible for the Municipality to obtain a court order to replat?

Can you estimate when public water and sewer will be available to these subdivisions? Ana
would the installation of these pub’ic utilities necessitate an accurate replat?

Will the Municipality issue building permits in these subdivisions?
Can you ascertain at this rime what percentage of lots would be affected by a repiat a::.d

would only certain portions of the subdivisions be affected - i.e. say lots near the grcenbclt.
lots at the perimeter, etc.
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Mr. Thomas Knox

RE: Rabbit Creek Heights and
Rabbit Creek View Subdivisions

May 21, 1991

Page 2

We sincerely appreciate any information or suggestions you are able to provide, pjease
contact us if we can be of assistance in this matter.

Sincerely,

Sisan L Benedetti
Mortgage Operations Officer

cc: Municipal Attorney's Office
Don Alspach

Isuc\sb9140
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A nchorage MA YOR

DEPARTMENT OF PUBLIC WORKS
(3100 Em Tudor Road)

June 10, 1991

Susan L. Benedetti
Mortgage Operations Officer

AHFC
P.0. Box 101020
Anchorage, Alaska 99510

RE:  RABBIT CREEK VIEW AND RABBIT CREEK HEIGHTS SUBDIVISIONS

Dear Ms. Benedetti:

The Municipality understands the dilemma faced by the lending
institutions, investors and lot owners of property situated in the

above named subdivisions. It 1s however, a problem affecting the
rignt3 of private parties who have a direct financial iInterest 1in
the lots. The Municipality®s interest lies only in those areas

dedicated to public U3es. These are identifiable even though they
do not agree with the plats on file at the District Recorder®s

office.

My staff conducted research on surveying and boundary law issues
pertaining to erroneous plats. The courts have recognised that the
actual sur/ey is substance and the plat is merely a picture. Where
the plat and the actual survey are in conflict, the actual survey,
as laid cut cn the ground, will control and the plat will be
considered as surplusage. In a conveyance that refers to a plat,
it 1s the lines actually surveyed on the ground that control the
lots. Your problem is tc properly 1identify the lot Ilocations
according to the original boundary. This can be accomplished by
having a location survey performed for each lot that you have an
interest in or by vacating the existing plats and resubdivicir.g.

If a majority of property owners wish Municipal assistance to
vacate and resubdivide the properties, then property owners are
required to come into Public Works at 3500 Tudor Road and initiate
a special assessment district. Contact Mark Sollenberger
(786-8208) in special assessments to obtain the details of such a

program.

According to the Municipal Attorney"s office. Title 21 Municipal
Lana U3e Regulations does not contain any 1ianguage which would
permit Che Municipality to require erroneous plats to be
resubdivided or to bring this type of matter before the courts.
The state statutes do not address this situation either.



Susan L. Benedetti
June 10, 1991
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According to AwWWU, the utility 1is forbidden to service this area
with water and 3ewer facilities by Municipal Ordinance. The
Hillside Wastewater Management Plan would have to be amended along
with the ordinance before AWWU would consider utility extensions in

this area.

The two plat areas are outside of the Building Safety Service Area
and therefore are not required to obtain a building permit. If
such a permit were required then we would require a builder to
suppiy us with a plot plan showing the location of the proposed
building on the Ilot. Since the lot corners have been staked in
these two subdivisions builders would be able to meet our

requirements.

We know the approximate magnitude of error through reports given to
us by Jland surveyors. Since these plats are in a limited road
service area, which 1is maintained by the vresidents of the
subdivisions, the Municipality does not have any experience with
problems associated with plat to lot errors. It would be difficult
to guess at how many lots would need to be involved with a
resubdivision. It would be prudent to resubdivide ail the lots iIn
each subdivision 1in order to 1insure that all errors would be

corrected.

you have requesced the Municipality®™s assistance 1iIn any way
possible. For years the Municipality has responded to whomever has
requested this help in the only way we are legally able tc nelp.
That is through the special assessment district process. To date
none of the interested parties have come forward and initiated the
process. If you have any further questions you may contact me an

786-8109.
Sincerely,
Ross Dunfee, P.E.

Municipal Engineer

RBD/TK/gFC
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cc: Tom Knox, Municipal Surveyor



STATE OF ALASKA
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT
BEFORE THE BOARD OF ARCHITECTS, ENGINEERS, AND LAND SURVEYORS

In the Matter of:

William S. Johnson,

Respondent FINDINGS CF FACT, CONCLUSIONS CF LAW

AND PROPOSED DECISION

~ NS\ N\

Case No. AE 89L-12

A hearing was held on December 6, 1968 1in the Frontier Building, Suite
722, Anchorage, Alaska. In attendance was Assistant Attorney General,
Lawrence Delay, Esg. representing the State of Alaska, along with Ray Spiess,
Investigator. Mr, William E. Johnson, the Respondent, did not attend the
hearing, r.or did he respond iIn any way.

The hearing was conducted in the most part, by telephone. The first
witness was an Alan Rathbun, who was and 1is the registrar for the Beard of
Professional Engineers and Land Surveyors for the State of Washington. Mr.
Rathbun had served as the board®s secretary, and also the supervisor of the
staff of investigators. He was responsible for the record keeping for the
Washington State Board. He was sworn and testified that William Johnson was
charged in Washington with misconduct in June of 1984 by a Mr. Imakura. The
State of Washington investigated the complaint and found that Johnson had
committed a number of technical errors as a land surveyor, that Johnson
performed work which was useless work, that the work performed by Johnson was
to develop a plan of engineering needed to develop a mobile home project.
Johnson, who was not a licensed engineer in the State of Washington, developed
road plans and overall site plans for the project. The facts were that a
substantial part of the site was undevelopable because of  flcodplam
limitation. When Johnson found cut about the flccdplain problem, he did not
tell the client, but continued to work as 1f the flccdplain problem did not

exist.

Two years later the mobile home project was chanced to residential lots.
The short plats development had a technical error iIn it caused by Johnson, ar.d
Johnson also ignored a water easement, which lost one lot to development.
There were only four lots, and therefore, the loss of one was a substantial
engineering Tfault. Johnson did the staking on the final project before the
preliminary plat had been approved, andthus, a lot of changes had to be made
after the preliminary plat was approved.

The Washington State Board had a hearing on October 26, 1985 and Johnson
did not appear. The Board found thatJohnsonpracticed engineering in four
separate ways for which he was not licensed. Secondly, that he was guilty of
misconduct ar malpractice in at least fiv iInstances as a surveyor and revoked
his license, put him on suspension or license for five years, and charged him
a $5,000 fine, and required him to pass the surveyor®s license exam when ar.d
if he reapplied in Washington. Since then Johnson has not abided by any cr
the sanctions of the Washington state Board of Engineers and Surveyors.
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The nextwitness was Ray Spiess, the investigator for the State of
Alaska. Mr. Spiess started the investigation of Johnson in April 1987 n
Alaska. Mr. Spiess filed for the record in this hearing acertified copy of
the statementof charges in the State of Washington and a certified ccpv of
the Board Finding of Fact and Conclusions of Law and the Board Order in the
Washington case.

Findings of Fact

1. William S. Johnson 1is currently registered as a land surveyor in the Star?
of Alaska, holding license # LS 1482. His license will" expire, unless
revoked, on December JI, 1989.

2. On November 13, 1985, the Washington State Board of Professional Engineers
and Land Surveyors, after a hearing, ordered che revocation of Johnson®"s
license to practice land surveying in the State of Washington for a pericd
of five years and ordered Johnson to pay a 55,000 fine caused by five acts
of misconduct in the practice land surveying.

3. The misconduct proved at the hearing, consisted of continuing to do
engineering and surveying for a client after Johnson had been notified
that the project on which he was working consisted of undevelopable land.
The land in question was below the flood plain for the area. After beir.c
alerted to the flood plain problem, Johnson did net tellhis client and
continued to work onthe project. Johnson, two years later, working on
the same project, ignored a waterline easement and losta lot from the
plat. The Washington state Eoard found that Johnson was gquilty of
misconduct, suspended his license for a pericd of five years fron. November
1985, and fined him 55,000.

4. Johnson, to this date, has never paid the fine, nor fulfilled any other
conditions for the State of Wasni.ngton potential renewal of license.

Conclusions of Law

1. AS 08.48.111(2) states that "the Board may suspend, refuse to renew, or
revoke the certificate of cr reprimand a registrant or corporation whc 1is
found guilty of...() gross negligence, incompetence, or misconduct in the
practice of architecture, engineering, or land surveying?"

2. AS 08.01.075(a) a board may take the following disciplinary actions singly
or In combination: (@ suspend a license for a specified period? (@
impose limitations or conditions on the professional practice of 3
licensee? (6) impose requirements for remedial professional education to
cIerect7deficiencies in the education, training, and skill of the
icensee”

3. 12 AAC 36.310 a person who, after a hearing under the Administrative
Procedures Act (AS 44.62) 1is found to have violated a provision of
AS 08.43 or this c.napter is subject to the disciplinary penalties listed
in AS 08.01.075, including public notice of the violation and penalty in
appropriate publications.
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Proposed Lecision

Johnson, having been found guilty of misconduct in the practice of land
surveying by the Washington State Board of Professional Engineers and Land
Surveyors 1Is subject to appropriate discipline within the Stats of Alaska by
the Alaska Board of Registration for Architects, Engineers and Land
Surveyors. The Alaska Board has ample authority to discipline William Johnson
in any appropriate manner based on the Order of theBoard of Professinal
Engineers and Land Surveyors in the State of Washington.

It is recommended as requested by the Division of Occupational Licensing,
that Johnson®"s license within the State of Alaska be subject to two year"s
suspension from Lhe date of Lhe Board"s recommended order. Then Johnson may
petition for reinstatement and must pass an appropriate examination for land
surveyors within the State of Alaska.

Dated in Anchorage, Alaska this ¢ day of March, 1989.

David M. Roaencx
Administrative Hearing Officer

BOARD ACTION ON PROPOSED DECISION

The Alaska Board of Architects, Engineers and Land Surveyors has reviewed
the recommendation of the Hearing Officer, and hereby
Adopts/Rels/Mccilie~Remands Lte Proposed Decision to suspend the license
of William E. Johnson for two years.

Dated at , Alaska, this dav or/J _, 4 , 1959.

L/chairman
Board of Architects, Engineers, and
Lana Survevors

9694h
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Municipality of Anchorage

MEMORANDUM

CONFIDENTIAL
DATE: October 15, 1985 I*A W -CLIENT COMMUNICATION

Robbie Robinson, Manager, Environmental Health Division
tHRU: Patty Ginsburg, Special Assistant to the Director
Ronald L. Baird, Assistant Municipal Attorney

SUBJECT: opinion request of July 25, 1985 Re: Rabbit Creek
Heights/View Subdivision

Your request for opinion of the above-referenced date directed to
Mike Marsh has been referred to me as the Assistant Municipal
Attorney dealing with land matters. The issue which you raise is
which of several possible potential surveys of these subdivisions
should be used for purposes of 1issuing on-site sewer and well

permi ts.

It 1s ray understanding that plats for these subdivisions were
recorded in 1970. Both plats contain significant survey errors
to the extent that conflicting descriptions can be given for the
same lot based on either the monuments in place or the infor—
mation on the survey plat and that described lot areas overlap.

It is clear that accurate descriptions of the physical location
of well and septic systems can be reasonably required iIn connec—
tion with your permitting activities pursuant to AMC 15.55 and
15.65. Correct |location of water wells and septic systems is
probably critical to the 3afe and efficient operation of well and

septic systems which 1is one goal of these two sections. Since we
now know that the survey information 1in the two described sub-—
divisions 1is 1naccurate, the Municipality can lawfully insist
upon an accurate survey before granting permits for water wells

or septic systems under these two sections of the Municipal Code.

I have been unable to find any provision in ordinance or statute
creating a public duty of the Municipality to survey private
lands. The platting regulations appear to contemplate that any
survey work done would beat the expense and direction of the
subdivider. See AMC 21.75and 21.80. While 1t might be argued
that the Municipality incurred liability by negligently approving
erroneous plats for these two subdivisions, the statute of limi—
tations for any claims arising from such negligorce 1is two years
and has probably long since run. See A.S. &09.10.070. Even 1f
the statue had not run, a Municipally sponsored and financed sur—
vey would not necessarily eliminate the Municipality®s exposure
to claims arising from the erroneous approval of the plats.

Any new survey conducted by the Municipality or any private party
will not resolve the potentially conflicting property rights of
homeowners within these subdivisions. Many of tnese homeowners



October 15, 1985
Page

undoubtedly .purchased property described by reference to .the
erroneous surveys and have owned the property pursuant to deeds

utilizing these surveys for more than seven years. There 1s a
high probability, under such circumstances, that rights to the
real property have vested by virtue of adverse possession. See
A.S. 8 09.25.050: Frankly, given the circumstances you have

described, the potential of conflicting claims among property
owners within the subdivisions creates a real mess.

The solutions for the homeowners will undoubtedly involve signi—
ficant expense to them. First, if all property owners within the
subdivision, together with any holders of liens or encumbrances
of any of the Ilots within property and the Municipality of
Anchorage can all consent to a replat of the subdivision, then,
that replat woul.d be binding on all parties, and would certainly
be a sound.basis for..the 1issue of well and septic permits. The
difficulty with this procedure is that i1t would require the con—
sent and cooperation of all property and lien holders. Second,
the property owners could individually or collectively bring
actions in the Superior Court to quiet title to their individual
lots, A.S. S 09.45 .010 or actions to establish boundaries, A.S.

S 09.45.020 or -some .-combination thereof. ,A judicial deter—
mination _.entered. at _the conclusion of .such an action would
finally and forever resolve issues as to lot boundaries. Third,

some combination of a replat and law suit might be possible if
there are "hold-outs"™ from participating in a vreplat process.

Such hold-outs could be made defendants in a quiet title action
brought by the other homeowners.

In summary, 1 believe you may lawfully insist on an accurate sur-"
vey as a condition to issuance of well and septic permits pur—
suant to the above-referenced sections of the Anchorage Municipal
Cede. Given the known inaccuracies of the survey on which the
existing subdivisions are based, and the grossness of errors, you
need not accept as-built surveys which are based upon either the
lot corners set in the field or the filed survey 1information.
Finally, a simple resurvey of the subdivisions will not resolve
questions regarding the location of the Jlots which will be
binding on parties and therefore will not be a more accurate
basis upon which to issue well and septic permits.The choice of
remedy of the Jland owner as to how to resolve this 1issue is
something for them to pursue among themselves with the advice of

a common or individualelegal counsel.

RLB:slk






Municipality oF Anchorage

MEMORANDUM
JUL?
CATE. July 25, 1935
0 %
TO: Mike Marsh, Municipal Attorney
FRCM: Robert W Robinson, Division Manager, Environmental Health

Jewel Jones, Director, Department of Health and Human Services
On site sever/well permits for Rabbit Creek Heights/View Subdivision

Acercrimatsly two years ago this department became aware of certain inconsis-

tencies in surveys for the above subdivisions. In some cases the platted
survey varied from the actual survey as much 3s 40 to 50 feet. When this
discrepancy was discovered, | immediately began requiring a new as-built survey

trier to granting an on site sewer/well permit. Permits were then written for
tre Itt area encompassed in the new survey.

2=tartly -a discussed this practice with the Municipal Surveyor, Ed Tucker. As
cu tat see from the attached copy of his memo, he disagrees with cur approach.

I vcuid appreciate a legal opinion on our resnonsibilities in this regard -and a
recczmendaricn of what survey should be used. If existing corners can be found
i: vmid be ro problem to design a system within said boundaries. However, in
cases where no corner markers car. be found, which survey is to be used?

\'e are scscsndir.g issuance of permits in these subdivisions until a legal opinion

/| A c;

/
t e Sscir.scn
Eivisicn Manager

u><I!}

Deoartrent of Health and k

Ty y— >y
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HU.TICIt"ALITY OF ANCHORAGE
MEMORANDUM

DATE: Juno 5, 19CE
TO:  Envircr.mc-ntal Engineering Manager, Robert W. Robinson

FROM: DEW, zr.gincurirg Division, Municipal Surveyoc”/L
Ed Tucker, U.S.

SUBIECT: ~.L2 1T CTIi;- vIUW/fEIC-1TS SUDDIVTSIOMS

cur r.eatinr cr May 3, 1905 at your office on subject sub-
civisicr.c and their 1ill: recording acceptable plot plans or as-
built surveys, |1 offer the foilov;inge

T 27 npidygy you cr 1 and cur respective agencies may refuse to
ni or contract with Hr. William E. Johnson, until his
license 1is suspended or revolted, we probably cannct refuse to
accept his seal cn viorl: performed for private citizens. We
s.cculd scrutinies it closely, however. This 1is probably a
meet point, =s 1 seriously doubt that he will risk showing up
In t.csse parts vci ir.larily .

2. Until a complete retracement of subject subdivisions 1is
accomplished, there can bo no certainty as to the location of
the errors or vhether they fall 1in one area or are distri—
buted proportionally throughout. Therefore, ties to peri—
meter boundaries when in conflict with corners found on
individual inferior lots merely add to the confusion, aone
mustdecide which, perimeter boundary to use. Each (north,
south, east, cr west) boundary may place the location 1iIn a
totally new and conflicting place. When existing original
corners ca.n be found, 1 would recommend that they be accepted
in place. This satisfies the legal tenant that the buyer
bought and the seller sold 1in good faith, based upon those
corners. Also, State Statute Section 09.25.040 (1) through
(51 spoils out the order of 1iImportance and ™"rules for
renstruino the descriptive part of a conveyance of real pro—
perty When the construction ir doubtful and there are no
other sufficient circumstances to determine 1t." Basically,
if saysthat monuments (found corners) are paramount.

Hopefully, thin will help rather than confuse the continuing saga
of the 1infamct.c "nPbit Creel: Heights/View Subdivisions.

ET/c;.1:
2/lew/oc 23

8 S ef e -):nr-o-
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Municipality of Anchorage

MEMORANDUM

DATE- November 28, 1984
Lon Mesloh, Street Maintenance Division, Public Works
FROM. David G. Berry, Assistant Municipal Attorney "

SUBJECT. Rabbit Creek Heights & Rabbit Creek View Subdivision

Problem Background:

In 1970 subdivision plats were filed for Rabbit Creek
View Subdivision and Rabbit Creek Heights Subdivision, located
in a relatively remote area of south Anchorage in the foothills
above Turnagain Arm. Sometime subsequent to 1970, It was
discovered by property owners that the various lots and blocks
as laid out and staked on the ground did. net match the recorded
plats. It became apparent that the surveyor, William S.
Johnson, had made a number of significant errors iIn surveying
and drafting the plats.

The two affected subdivisions are within the Rabbit
Creek Limited Road Service Area. In the summer of 1984, a
contractor tor the Street Maintenance Division was clearing or
upgrading drainage ditches along the roads iIn the subdivisions
and was apparently stopped by a property owner who claimed a
ditch was encroaching on her private prooerty. Street
Maintenance Division requested the Survey Section check to
determine 1f the vroad rights-of-way were correctly located.
The Survey Section began a survey of the rights-of-way, and
before long discovered substantial (as much as 28 feet) discre—
pancies between the platted 1lots and rights-of-way and the
actual ground locations of existing monuments and corner sta—
kes. Because of the discrepancies, the survey crew terminated
their survey. The Street Maintenance Division did not complete
the drainage ditch clearing and apparently because of this,
there 1is now a drainage problem causing hazardous glaciation
across a roadway.

Discussion;

It 1s apparent from the above that the plats filed for
the affected subdivisions do not accurately reflect the various
lot lines as originally laid out by the surveyor. The problem
to be resolved then 1is which takes precedence - the lot lines
and rights-of-way as set forth in the recorded olat, or the lot



November 28, 1984
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A plat, or plat map, s in fact a representation in
map form of how a tract of land 1is divided 1into lots, blocks,
etc. The plat map itself does not "create" the boundary lines
which are shown on it. The purpose of the plat i1s to shew in
written, documented formwhat exists on the ground. Proced-
urally, the surveyor or subdivider initially lays cut, or
stakes, the pertinent boundary Ilines on the ground and then
erarts 3 plat map toshow what has been done. A plat map is in
tact a form of written description of property. Where there is
a discrepancy between the actual boundary line as laid out and
the written description of 1it, the location of the actual Iline

will normally prevail.
As noted in 12 Am Jur, Boundaries, 8 67:

. . . monuments are the best evidence of the
lines and corners actually made by a
survey, and when ascertained, are satisfac—
tory and conclusive evidence of the location
of the Lines as originally run w “her they
correspond with a plat and fieionotes of
survey or not.

And at 871:

Although monuments set atthe time of an
original survey on theground and named cr
referred to in the plat are the best evi—
dence of the true line, i1f thereare none
such, then stakes actually set by the sur—
veyor to 1indicate corners of lots or blocks
cr the lines of streets . . . are the next
best evidence.

In the event of a subsequent controversy,
the question becomes not whether the stakes
were located with absolute accuracy, but
whether they were planted by authority and
whether the lots were purchased and taken
possession of in vreliance upon them. It
such was the case, the rule appears to be
well established that they must govern not—
withstanding any errors 1in locating them.



November 29, 1984
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This general rule 1s reflected 1in Alaska by A.S. 8
09.25.040(2) which provides:

(2) When permanent and visible or ascer—
tained boundaries or monuments are incon—
sistent with the measurement, either of
lines, angles, or surfaces, the boundaries
or monuments are paramount.

Thus the corner stakes of a lot, if placed by the sur—
veyor and -f intended to show the corners of the lot, will pre—
vail over the written descriotion or recorded map descriotion.
Price v. Mclntosh, 2 Ak.Fed/ 38, aff"d 121 F. 716 (9th Cir.
1903). Since the written descriptions are intended to describe
the conditions on the ground, 1if they are 1incorrect, the written
descriptions should be changed to accurately reflect the
existing boundaries. It would be against all logic to try to
change actual boundary lines to match the 1incorrect descrip—

tions .

The above would 1iIndicate that, vregardless of the
descriptions and measurements on the recorded plat, the
various lots, blocks and rights-of-way are as shown by the
actual monuments and staking on the ground. Al Lahnum of the
Survey Section of Public Works advises me that, to the best of
his recollection, the survey work done last summer found that

the roads were within the staked rights-of-way. If that is the
case, then in my opinion we may properly treat the staked
rights-of-way as correct. If a property owner objects, we need

only to confirm that we are within the staked rights-of-way.

Even if the roads were constructed on private property,
if they have been 1In existence for more than ten years, the
public may have obtained prescriptive rights to the roads and
ditches. To prevail in this instance would require information
as to when the questioned roads were fTirst constructed. I have
checked with several sources, but to date have been unable to
locate any records relating to the construction of these roads.

Recommendation:

In my opinion we have the right to rely on the
existing ground staking to show that the roads are within the
publicly dedicated rights-of-way. If a property owner wishes
to challenge the location of the rights-of-way, we will defend
based upon what I have stated above.
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It some of che drainage ditches nr-* armailv n,n

che ditch 1is causing |1

"oad hazl*dLyw"™d hf f“me obscruction *
t hf c*/*Jt rt=" a contact the property ?*ner and demand
~or.ect the hazardous condition or allow us to do sn

cnac n_
" we should not ignore

JhouM S @ °
-a-® immediate steps t0 reme

5he_hazardous condition, but
shou_a y it.

DGP/kjw

cc: Jerry Weaver
Platting Officer
Al Lahnum
Survey Section
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April 21, 1933

E. Lee Browning, Municipal Engineer
Public Works Department

Engineering Division

3500 East Tudor Road

Anchorage, Alaska 95507

Subject: Rabbit Creek Heights Subdivision, and;
Rabbit Creek View Subdivision

was- recently brought to our attention that manv of the
lot lines, lot corner: street: right-or-ways, etc. as
shov/n on the subdivision plats for the Rabbit Creek Heights
Subdivision and Rabbit Creek View Subdivision mav be 1incorrect.

In an attempt to confirm this information, this office contacte
the Municipal Surveyor, Mr. Jack Stanley, and Mr. Jerry Weaver
of the Planning and Zoning Department. Mr. Stanley confirmed
that several survey closure checks made by his office, on

these subdivisions, did not close satisfactory. Mr. Stanley
further indicated that several other subdivisions surveyed by
the same registered surveysr(Mr. William Johnson, whose stamp
214325 appears on the subdivision plats) are also in srror.
Numerous other professional surveyors have refused to conduct
as-built surveys in these areas, due to the discrepancies in th
original surveys and the related subdivision plats. According
to Mr. Weaver, Mr. Johnson received a registered letter but

did not respond, and the matter has since oeen turned over to
the Municipal attornev.

In view of the confirmed fact that there are many known
discrepancies on the lot lines, lot corners, streets, right-of-
ways, etc., in the Rabbit Creek Heights Subdivision and Rabbit
Creek View Subdivision; this department will discontinue the
iIssuance of on-site water and sewer permits or health authority
approvals for bank financing 1in both subdivisions. We will
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Lift this discontinuance at such time* that we have seme
form of acceptable assurance that lot lines and configure tions
are correctly shown on an aonroved subdivision clat.

tr.ere are anv further questions, please call this offi

26--4720.

Robert Robinson
Environmental Engineering Manager

RWH, 1°W

Public Works Department
Bob Daniel, Permit Office
John Bishop, Building Official
Jack Stanley, Municipal Surveyor
Frank Huber, Construction Engineer
Michael Herr, Coning Enforcement

Planning Department
Don Alspach, Manager of Coring and Platting

Jerry Weaver, Flatting Officer

eaith and Environmental
Lynn Lindquist

John Kennedy

Robert Pratt
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ASSEMBLY MEMORANDUM ulj) Gj_lomw

No. aim 155-33 M°”|ij A’[tomey

Mooting Date: November 22, 1933
From: Jerry Wertzbaugher, Municipal Attorney

bUCJGC Rabbit Creek Heights and Rabbit Creek View Subdivisions

A.  FACTUAL BACKGROUND

In June and December 1970, a state licensed professional
surveyor named William E, Jchr.scn, new vreportedly working in
Wasilla, Alaska, filed plats with the Greater Anchorage Area
Borough for the Rabbit Creek Haights and Rabb"it Creek View Sub-—
divisions. The subdivisons, as platted, contain eapproximately

three hundred forty-six (345) lota.

The owners of the subdivided tracts were George 3.
Wilson, william R. Wilson, Alta C. Wilson and the National Bank

of Anchorage. Much of the property has since been sold to a
variety of 1individuals. Between 1970 and 1983, approximately 72
structures have been placed in the two subdivisions. (Municipal
tax records 1983). The assessed value of the buildings .range
frcn S3,000 .00 to S134 ,000.00. (Municipal tax records 1983).
The assessed value of the underlying lots range from 57,700.00 to
525,000.00. .Most single lots are valued at S8 ,000. 00-S? ,000 .00.

(Municipal tax records .1903).

The subdividers currently retain title collectively he
Rabbit Creek View, Block 1, Tract 3, (valued at 5141/000.00).

William R. Wilson owns Block 4,* Lots 1, 2, 3, 5; and Block 2,
~ot 5 wvalued at S200,000.00, including 1improvements to Block 2,
Lot 6. Alta Wilson holds title to Rabbit*Creek View, Tract A,

valued at $152,000.00 including a structure on the property.
Other relatives cf the Wilsons own additional lets. (Municipal

tax roccrds 17?33).

In the fall of 1SS2 and Goring of 1983, several Ilot
owners Within che subdivisions discovered that their platted
property lines did not correspond to known monuments. The facta
were reported to the Municipal Engineer. The Municipal Engineer
informed the Public Works, Planning and Health Departments of the

existence of the alleged survey errors.-

-Prior to unification, individuals in the City Engineer®s
Office became aware of problems associated with survey work done
by Mr. Johnson 1In various areas of the Municipality and efforts
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The Municipal Health Department, upon request, 1issues
certificates of compliance with the well and sewer ordinances
prior to r.ew construction cr transfers.” As a result of reports
of widespread lot 1line discrepancies, the Municipal Health
Department began to require certified plot plans prior to issuing
certificates. These individual plot plans cost approximately
Threeto four Thousand Dollars (52,000,00-S4,000.00) each,
according to Municipal health officials.

Scrae of the 1lot owners iIn Rabbit Cr«ek Heights and
Rabbit Creek View want the Municipality to pay for an entire
resurvey, vreplat and resubdivision of both subdivisions. While
the cost of such a project is difficult to estimate, the
Municipal Surveyor®s Office suggests that the survey and replat
alone vcuid cost between $50,000.00 and $100,000.00. This amount
dees non include 3uch contingencies as might occur from total cr
partial 1losses or one or more lots or buildings as a result of
the resubdivision. Damages resulting frcm a resubdiviaion could
be enormous 1in the event that valuable improvements must be aban—

doned cr removed,
3. CAUSE OF TH5 PROBLEM

The cause of the problem 1is the survey conducted by
Will lor: z. -Johnson. Mr. Johnson performed a survey and drafted
and filed a plat with the Greater Anchorage Area 3orough which
allegedly does not correspond to known monuments, The Wilsons,
presumably with warranties of good title, then sold the lota to
individuals who presumably purchased title i1nsurance. The
discrepancies appear to be significant and may affect all 346
lots in the subdivision.

C. THE MUNICIPALITY 15 AN INAPPROPRIATE AGENCY
TO ACCOMPLISH A RESUBDIVISION

Under existing Jlaw, the Municipality has no power to
compel agreement to a new plat and i3 forbidden from accepting

were n«ce tc encourngj the State to revoke his license. The
State trek no action.

-The Municipal Health Department furnishes compliance certifi—
cates fcr -star wells and septic systems as a courtesy to financial
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< replat unless all affected property owners consent. It would
-bus be useless to expend municipal funds for a replat unless
zr.d until all lot owners (including security interests) agreed

In advance in writing toabide by the results and sign the
-eplat. It is highly unlikely that such concurrence could be
retained given the fact that seme let owners could be severely

damaged by the replatting action. If the Municipality were to
veiunteer to fund individual lot surveys as requested by some
lot owners, the final costs could exceed one million dollars at

S3,00C.00 per survey. Moreover, individual lot surveys may
merely exacerbate the problem (see below). it 1s unlikely that
the Municipality could bring a legal action, on behalf of some
lot owners, for a judicial determination of lot lines. To
demonstrate standing tc [litigate, the Municipality would be
required to hold an adverse iInterest iIn each |lot. State

enabling legislation would be necessary to confer standing upon
the Municipality or other parties having an interest m an
accurate plat of the 3ubdivison (see  "Possible Remedies*

below),

D. LEGAL RESPONSIBILITY FOR THE ALLEGEDLY
DEFECTIVE SURVEY FILED IN 1970

The subdividers acting through William E. Johnson,
filed the plats in 1970 under the laws of the Greater Anchorage
regulations then in effect wore much

Area Eorcugh. Subdivision
less exacting than current municipal law. In fact, the "interim *
subdivision regulations™ as they were known, did not require

approvals from any particular department. Plats wore accepted
unless there were objections frcm "public agencies.”™ Nor did the
regulations compel any department to conduct inspections or compel
production of survey note3 and calculations of the surveyor to
insure that 1internal dimensions and boundaries of the plat were
accurately drawn. Finally, no Borough agency was funded to provide
inspectors to do field checks to determine 1if monumentation was
accurate. Under these circumstances, it is very clear that the
Municipality 1is not |legally responsible for the errors of the
flubdividers or their surveyor. The possible liability of the

institutions. This practice 1is net required under municipal law.
The Legal Department has advised that the practice may be terminated.
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subdividers, their surveyor, title 1insurance companies and
others is a matter wupon which municipal officials should not

speculate.

S. POSSI3L2 RSKEDIES

The continued practice of obtaining individual as-built
or plot surveys from known monuments will enable some lot owners
to gain a degree cf temporary certainty ab ut the location of their
individual Ilots. In the long run, however, individual lot surveys
may have the effect of compounding the problems of an equitable
replat, since each lot surveyed will affe. r those an its borders,
as well as outlying lets. This ~“tipple* effect 1s not addressed
by individually surveyed lots, and disputes at a later time are
inevitable. The better solution would be a comprehensive
replat of both subdivisions 1imposed wunder judicial authority
i.nd conducted underspecified standards of equity. As noted
above, state-enabling legislation would be required to give
Anchorage and other municipalities thepower to proceed to
replat properties and obtain a judicial decree 1imposing the

replat.

y.any other states have special statutory proceedings
for the ascertainment, and settling of disputed boundaries.
Seme hare provided for a summary proceeding before a court.
Others have provided for commissions who are appointed upon the
application of landowners. Such laws wusually provide for the
assessment of the cost cf the work to thebenefited property
CWr.ers. The procedures must accord with the requirements of
cue process notice and the opportunity to be vy e d.

Zr. 1966,the Alaska legislature passed a bill
relating to the establishment of 1land boundaries affected by
earthslides. The law authorized legal actions by municipalities
to redraw Jlot linestc correct boundaries affected by earth—
quakes. After notice to Ilot owners and an opportunity to be
heard, the Superior Court was empowered to confirm the new
plat. While that law is not wuseful toresolving problems
stemming from erroneous surveys, it does point the way to the
ultimata solution. While such a lav/ would not provide immediate
relief to property owners, it is probably the only way to
achieve a comprehensive solution. The Department cf Law*, 1f
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*2uld u'dertake the task oil drafting
o o/ T toK th* legislature. While considerable
*11 dfvoted to drafting and lebbving
I V - ?j ultimately, in applying it to affected
.at laa3t Provide 3 framework for dealing
o "V~ 1 -T° in other area3 wunknown tc be affected bv

RECOMMENDED 5V:

>*Scott Ti Fleming
Assistant Municipal Attc prpev

CONCURRENCE!

rerrv Wertzbauaher
Mur.icical Atternsyv

bwn Ing
Municipal Engin’

r-especf- Iv submitted,

Sssy/"jrvlis, Mayor
>
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January 28, 1971

City of Anchorage
P. 0. Box *100
Anchorage, Alaska 99S10

ATTN: Jack Stanley
City Surveyor

Dear Jack:

that the City of Anchorage is in the process

It has core to my attention
IVillir.r. Johnson, surveyor, on the grounds of

or reconvenelicensure ci
improper nl.ittir.g procedures.

to your attention some problems this firm has oncount

I would like to bring
in the

in the past year. These problems are on the ground as well as
plats.

hiJlian Johnson surveyed and platted hynter Park Subdivision, in the Peters

Creek area. The Borough recorded the pint and the owner retained this

firm to locate and flag the street rights-of-way for clearing. In the

process of accomplishing the work we discovered gross discrepencics between
*

the plat and the ground survey, *
dimensions arc missing and in error and the boundar

The corners on the ground were as much as 30
ir.propcrlv narked or

The p.at will net clcssc,
is improperly delir.iatci.
feet in crrcr and lot rumors in sore blocks were

non-existant.

The above errors resu’tod in the entire subdivision being replntted and
surveyed at considerable expense to the owner.

he had occasion to work in the portion of Hamilton Parklreplatted by Mr.

Johnson near the \cw .iQward Highway. The plat is in crroj’ and the ground
di:‘Ctf.jons differ by at; much as 2 feet froin the plat. The owner again

had to spend con?:dumb 1c money to reconcile rhe problems.
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Tins firm is now refusing all requests for work in subdivisions done by
Mr. Johnson because of the potential liability involved ana the possibility
of court action by the owners. i

It is ry opinion that involvement of Trycic, Myman 5 Hayes in this type

of action is not in the best interests of tiie firm or the clients. Furthermore,
I feel the public agencies responsible for enforcement of the laws of the

State :r.s local government should take appropriate action to protect the

public from improper actions and inform Mr. Johnson that he must ccuply

with the professional requirements cs established and for which he is licensed.

s,
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SENTEC

Surveying, Engineering and Planning

7801 E 36 th Ave, Suite A (907) 333-6881
Anchorage, Ak 99504 Fax (907) 333-1085
April 17. 1995

Senator Steve Reiger
State Capital
Juneau. AK 99801

Re:  SB 79- An Act relating to errors in surveys of land

Dear Senator Reiger,

| am a registered Land Surveyor. located in Anchorage and wish to inform you
that | support your hill. | was a member of the ASPLS committee formed to review
and comment on the original version of the BIill. | am also the ASPLS legislative
committee chair. This letter represents my own views and not necessarily those
of ASPLS.

As surveyors we are Well aware of the problems associated with defective
surveys. In many cases the existing Laws and Regulations are sufficient to allow
a problem survey or subdivision to be corrected. This hill is designed to assist in
the situation where the implementation of existing Laws would create more
problems than solutions. This hill is an improvement over the initial bill, as it is
removed from the confusion of the Earth Slide relief Act and also this draft clearly
out lines the steps and procedures necessary to implement the bill. There are
several areas in this draft which still require clarification. The first is in regards to
the recordation of the replat. It is assumed that the Court through a judgment will
instruct the local platting authority to accept the plat and record it. Secondly there
Is some confusion over the definition of Municipality, as used in this bill

Thank vnn fnr fho nnnnrhmih/ tn cnnak In thic hill

@002
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SENTEC

Surveying, Engineering and Planning

7801 E 36 th Ave. Suite A (907) 333-3881
Anchorage, Ak 99504 Fax (907) 333-1085
April 19, 1995

Senator Steve Rieger
State Capital
Juneau, AK 99801

Re: SB 79- An Act relating to errors in surveys of land

Dear Senator Rieger.

On April 17, 1995 | submitted a letter to your office in support of SB 79. In this
letter | indicated two items that | felt needed clarification. Yesterday afternoon |
spoke with Ann Ringstad with your office and reviewed my concerns. Itappears
that my questions are in fact answered in the content of the Bill.

With this I would like to offer my support to your bill. As | mentioned in my earlier
letter | believe that this bill is necessary for the extreme case's where the

implementation of existing Laws would create more problems than solutions.

Thank you for the opportunity to speak to this bill and Iwould be available for any
guestions you may have.

Ifyou have any other questions please contact me.

Sincerely

y o k k k Ik t

Mike Home P.L.S
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Alaska Section
AMERICAN CONGRESS ON SURVEYING AND MAPPING
Ol g

AST01
April 10, 1995

Ref; HB NO. 80

Hon. John Torgerson
State Capitol
Juneau, Alaska

Dear Senator Torgerson:

We are 1in general sugport of the concept of this legislation, as
it is a subject on which the American Congress on Surveying and
Mappln% worked long and hard with other professional societies
and affected state agencies over several years, 1988 to 1992.

We have come down to a problem over the definition of the word
"subdivision” in the past. A bill in the 17th Legislature

(SB 81, 4/5/81) was sponsored by a working group called the State
Surveying and Mapping Advisory Board. The bill was held in 1992
at our request due to uncertainty over the meaning and applica—
tion of this word. We have sought separate legislation to
address the problem. (SB 211 in the 18th legislature.)

so i1t with some diomay, 1f not surprise, that we see attempts to
make special new definitions for the word "subdivision”™ for the
unorganized borough. Exemptions have crept into the definition.
They apply to entities that do not enjoy exemptions in any
platting jurisdiction in the rest of the state where the vast
majority of platting activity takes place.

We do not believe that any exemptions are in order. Suggestions
made by Ror. Swanson in a letter to you dated April 7 go a long
way toward alleviating our concern. It does contain an exemption
for common carriers. Although we would like to see a uniform
definition, we understand that the common carriers are things
like the Teeoro pipeline and the Alyeska pipeline. They do not
fall under the intent of subdivision ordinances, and have not
been subject to platting jurisdictions they pass through. We"
endorse the bill strongly i1f the changes suggested by Mr. Swanson
can be incorporated.

Sincerely,

etrick Kalen, Chairman of Legislative Affairs for ACSM
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MATANUSKA-SUSITNA BOROUGH

PUBLIC WORKS DEPARTMENT
350 b et Defttla Avenue. M nw, AF*Ja BSWMW68
PMONC (SOT) 745-9001 * TAX. (907) 7494029

DATE: April 14,1993

TO: Alula State Senate
Community and Regional Affkira Commkteo

PROM: Goorge Strother, Engineering Division Manager# e J

SUBJECT:  CS SB79 Testimony
From April 12, 1995,2:15 p.m.

At Woend o fmy twtimony the committee chairman requested a Iranscript of my comments. A tape

was not made of my comment! and the following i» a paraphrasing of my comments on April 12th:

I am George Strother, the Engineering Divirion Manager of the Matanuska-Susitna Borough. | am
aregistered, profbarional civil engineer in Alaska and a registered, professional land turveyor, 1have
been practicing engineering about 25 years in Alaska and have been with the Matanuska-Susitna
Borough in my current position for six yean. 1have been involved In th© review of Senate Bill 79
since it cam© up to th© Alaska Society ofProfessional Land Surveyors annual meeting in February
ofthis year. Th©committee substitute Is much bettor than the original bill, and 1 strongly urge that
the original bill be trashed and fbrgottea 1 understand that Anchorage has severe problems with
Rabbit Qroek Hrights and Rabbit Crook Subdivisions. The Matanuska-Susitna Borough also has had
problems with several erroneous plats within th© Borough. Wo have many subdlvjrions with

PWIHWIXTTtU» <
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anywhere from five to fifty fbot errors that cannot be rcoolvod on tho paper plat, much lew on tho
ground. We realize that Anchorage want* to have additional legislation speoiflcally set up for two
subdivisions In Anchorage, but everybody must realize that this Is a statute that applies sUtewldo and
can effect all areas oftho stftto and Is not just for Anchorage, Comments on the previous version by
the State Department o f Natural Resource# noted that AS 09.45,020 allows for quiet title court ataion

I fbrreliefofdiluted oroDcrtv lines. One of the comments mado during the previoui testimony was

correction died duo to a lack ofinterest by tho affbeted property owners. Current regulations allow
local improvement districts (0 bo formed without additional legislation. Special service areas are
ved to be set up to take on additional powers ofauthorities not granted to existing municipalities,

has happened often Inthe Matanuska-Susitna Borough fbr road powers, erosion powers, and

~ fire service powers that are not currontly aulgned to this second olaw boroughi, Tho Cottonwood
Shores Subdivision, between Palmer and WaslHa, Is one example of an error subdivision where the
original surveyor was released by the developer prior to completing the field survey, and unlicensed
surveyors performed th* final surveys muoch cheaper than tho original lioensed surveyor, but many of
these comers wens erroneously set. |1 did a survey while I was in tho private sector for Repreiontative

Vlo Koehcring and one Of the lota that had errors Of several and | roeommended that ho keep hie



NI BY:HAT SU BOROUCH | 4-18-85 | 1:14PM | PUBLIC WORSS PEPT,-* 91807562578?:# K

th* middieofth®lot. Many o fth* property owners in this subdivision have filed fbr replate

ofseveral grouped lota. Not all property owner* have agrood to this but local, small replat* have

4% ~resolved portion* oftho plat. Tho Snyder Subdivision on tho north aide o fLake Lucille In Wwilla
A*fy ) >7 N~ R Ofi™niQy recorded by a mining surveyor in 1948. Tho paper plat cannot be mathematically
rjf,SM ‘olosedas tharo i* not enough bearings or dlitancc* on tho ftc© ofthe plat to compute where the lot
wJr.M  »>ouldovonbo. We had a partial replat in the center ofthis plat. 1 had tho adjacent property owners
I oiiLr isp ,?A/ Talga tho quit claim docds agreeing to lit©boundary line* oflhe replat. Thon the people within tho plot
18U dgned theftcc ofthe plat, and quick claim dooda to oaoh other to reset property lines in the best

W Jr
“/V ~ known location Thia was done with concurrence with all parties under tho existing ststutes.

mH*
getting to specifics in CS SB79: Pago 1, Lino 5, requires that tho error subdivision be within

a sy

» nurggipaHty. There are many subdivisions in this state outside of municipalities. Current statute*

m
A Jtf require tho Stalo Department o f Natural Resouroe* bo the platting authority for plat amendments.
4 added to allow th* majority of property owner* to replat erroneous plate
outside of municipalities with plat review* idll to bo allowod by State Department of Natural
A **'

it Reiou~»s.
<&hr, Pago 1, Line# 8 and 9 state that a subdivision must be manifestly defective so to create sufficient
A uncertainty to tnyoy quiet enjoyment of property. What U "uncertainty? On many largo parcel
*A subdiviliona (20+ acres) in the Matanuska-Susitna Borough there arc twenty to fifty foot floating
around. So long as all owner* are aware of (his and can build their houaes in the center of the lots,

they aro satisfied oven though they may no: know exacdy where they can build fence line*. A five
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Josi*

I cfl*'w r oi P'ft* fF ' p [r '*
fixrt error downtown Anchorage, 4th Avenue, with the zero lot line high rise commercial building*,

C

% (ft $.. would be * Mvero error creating extremoly coitly lawsuits if e high rile building wall wu built over
) Irdc

[o N ¥ & ftproperty line. Till* came problem continue* onto Pago 5, line 4, under the defective survey where
%

nR »
* N'™(0$  uit *ayi'growuncertainty”. Grow U not definedadequately and wouldprobably have var'oui
HAML _ . _ .
v~ 3 3 meaningstovariouapeoplo. In any subdivision, anywhoro,if »orocono wanti toput up a fence and
f . . . . . .

box >$\ ~ an adjacent owner disputes the lint location, peoplo become very defensive when it booomo* property
e il IS v

(Y( ? & thatthey think they own. In many plwcs, oven a one or two foot error on a fbncc lino in a normal

k * . . . . .
k \5{S N subdivihjon could be comidered a grow error by the offended neighbor. **Manifestly defective™ and

v
"S VNN ) . . .
X '\ "growuncertainty” must be better defined.Maybe a committee aaaigned by the State Departrr »nt
n |
v ofNatural Reaourcea or appointed by the Board o f Registration for Archllocta, Engineers,and Land
X
N Surveyor! could be a dJfintercated third putty to define if rplat it sufficiently eironooui as to fall

" an under thi* proposed natute. Existitig quiet title statutes would allow any plat, whether the error Is

l v . Tt small or manifestly erronuoui, to be resolved through oourt acuon.

N N N Page 1, Line 10, aliowi an owner of the land within tho tubdiviaion to objoct to thr rnulta of a

? N ig &K rcfurveyorortplat. Tho problemwith this wording i» that the reouivcy or the replat hai already been

4 o .
\E;) b 5 done and under later aectioni of this proposed statute, the cost ha* already been set. The owner may
Jn A nOk B10W what he if getting into until the survey has been done, but a replat Is not final until it is

p”~ L kj rooorded. Peoplewho originally thought they were Inftvor of replacing a subdivision may not like
oy
~N\j v T th*final findings ofthe survey. | must agree with Mr. Craig Savage who previously testified that the

itl. V
y N 1 COft thsse special asseesment districts would be unknown upon entering into th# project.

I N it~ Page4, Une2l allow* tho courtto uses the costs of action to the special assessment district. A

TWWmnw<i*t hm t
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9t ;v aurveyor nuy bo ible to fiive a cost oitlmato to IUft tho project, but until tho field .urvoy hu boon
0 ,5 ~v\ stwtadL »H problems will not be know, and coming up with a solution that can be agreed to by a
vV VN~ ~ mgjority oftha property owners may be very difficult. Once the surveyor drafts his best guess on a

\ plat and all tbo property owners have a ohance to object, tho legal problem! will not bo known nor

21 /Ir!n . YitBthe legal foe estimates. Depending on the objeotion level and the wealth of the objoctingpardeft,
N

il " 11: the court costs will be completely unknown. One of tho potential costa of the spatial aiseiamcnt

J\ ’\* A n  district would be to pay for damago or to buy out people that hsve property that could become

im unusableinareplat. Page 4, Line 19, states it cannot make a parcel ineligible for use for which the

A . parcel waa originally eligible, but If a parcel, such si on the outside boundary of Rabbit Creek

u Il Heights, was largely outside o f tho original cubdMdsda area, who will make that party whole? This
I I . Ik vn may be another unknown cost to the special assessment diatrxx. As all tho conU cannot be know
) iJ a  going Into tho district formation, tho residents could be subjecting themselves to unlimited liability.
T l\(/ \'\)/ It is possible that the assessments could exceed the value of unimproved lots, which could then be

N
§ foreclosed on by tho municipality, and the general Uupiyors would end up being liable for the vacant

lot's assessment.

Y Pag* 3, Line 1, states that publio notioo will be as per Aluka rule of CMI Procedures. | amnot an

-
\ . attorney, but can the state IcgJslaturo amend civil prooedure rules which, | believe, are normally
A A I changed at the discretion o f the State Supreme Court? | recommend a modification to this line that
H h\v state# that ‘notloos will be sent to all parties of record Inthe affected area by certified mail at least
$ ?s ?-’ 45 days prior to action being taken Information o fa apodal assessment dntrict'”. This should require
g’ \A v'\A/\ ]; aftitle report on every Individual property so that all parties who are not Ustod on tax roles would bo

rrnurmMtiw»i
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notified prior to their property linea being changed without thdr concurrence.

/ Page 3. Line 20, 00. allow* a different way to vacate right-of-way. ExJiting vacation statutes require
certain public heerings and action by elected public officials. TWa paragraph may need to be amended
to require that at leaat the aame public hearing! bo held ifthere is going to be any vacation of right-of-

\ way. There are people that can be effected by right-of-way other than the property owner* in the
mbjeot subdivision, Many through rlght-of-waya can be used by commerce and other adjoining

subdivision owners that would not normally bo noticod just within tho fubdivirion »pedal assessment

 district Ibrraatlon.

/I~ Page 4, line 23, (m), require* a certified copy of the judgement be recorded. This section needs to

& j(i|P bomodified to require that a copy of tho replat bo filed, at tho appropriate recorder's offioo.

/' In closing, the proposed committee substitute is much, much better than the original proposed
I amendment to tho eartbquakr/riide reliefact, but at this time (Ids bill still needs many corrections and
) substantial decision aato whether this is better than the existing laws. Bvon though I realize why

people want to get some way for erroncoua plat rehef at this time I cannot support thie bill as

presented duetoitsunlimitedl i a b i I i t y iG'/jhct 'g & fa.
*He 4 * * * A SXISTTR* '1"& £
*m 4% 70sS
ActT f" r<sr
& jOD >rzyJ~r/* J mt 2 "sVyvi
tfiz ax Tffr/ir& £ "S fr jp e itp r jvg*.

"1/ SJal Z ft Atstta-*r*rf~ £toZr<r7~ / * < w
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AFFILIATE OF AMERICAN CONGRESS ON SURVEYING AND MAPPING
AFFILIATE OF NATIONAL SOCTF.TY OF PROFESSIONAL SURVEYORS
MEMBER OF WESTERN FEDERATION OF PROFESSIONAL SURVEYORS
P.O. BOX 101465
ANCHORAGE. ALASKA 99510

Senate Community & Regional Affairs Committee April IX, 1995
Room 427

State Capitol
Juneau, AK 99801-1182

Attn: Senator John Torgcrson, Chair Re: SB 79
Faxed to 4654779

Dear Senator Torgcrson,

| testified on behalf of our Society with regard to SB 79 at the April 12th C&RA Committee
hearing. My testimony focused on the original bill which proposed to amend AS 09.45.800
Earthslide Relief Act to includei. procedure for dealing with defective surveys.

| testified that ASPLS had revtev/ed SB 79 and in conjunction with the Municipality of
Anchorage, offered revised worcing for procedural and clarification purposes. Versions of
this bill were sent our to our chapters presidents, board of directors and members for
comments. Recognizing the con*.roversial potential of this bill, I maintained close contact with
our members and requested that they decide whether ASPLS would support or oppose the
general concept of a legislative solution to defective surveys. A poll of the voting members of
our board resulted in a 6/6 split. Given that 3 of the votes in support were from our chapters,
| elected to testify that ASPLS was generally in support of a legislative solution. However,
this support was to be considered fairly weak.

The day before the hearing, | wis notified that the legislation had been redrafted and separated
from the Earthslide Relief Act ir. order to allow it to sunset in 3 years. Although you have
offered to take testimony on this bill up till April, 19th. I will be unable to distribute the
redrafted bill to our membership and solicit comments in that time frame. | have received
verbal comments from a few of iur members and they arc generally in support.

I believe that ASPLS can also olfcr support of this redrafted bill for the following reasons:

L Previous member comments included a suggestion to sunset die bill in 2-3 years. Some
who felt the legislation was being rushed or proccdurally faulty wanted the sunset
provision to rid die books of the law if if was found to be poorly thought out or unable

to meet the goats envisioned by its authors.

2. The redraft appears to be more focused towards the Municipality of Anchorage.
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SB 79 -2- April 18. 1995

Although some members found examples of Other surveys throughout the state that
might benefit from iliis kind of legislation, many would have found it more palatahle if
it were limited to the Rabbit Creek subdivision or to Anchorage

3 The proposed legislation appears to be sufficiently rigorous as rj limit its use as a last
resort to solving defective survey problems.

In a perfect world, | would be offering a unified response on behalf Of our Society.
Unfortunately, that is not the case and this redrafted bill will not likely resolve the concerns of
some of our members who believe that this legislation is unnecessary and potentially damaging

to individual rights.

If | can be of further assistance. | can be contacted at 474-2413 Ph or 474-2411 Tax.

Sincerely.

Jolm F. Bennett, PLS
President



From: BRYAN E. COOFSA To: Tom Wrox fUi M*:4n«M Tian: OF;01:61 no*ioil

April 14, 1995

110USE JJiLL #176 - SEMATJS U1LL #79

Tlic hill should ho puxaed. Il Han hoot) wrilleit in such a wuy (Jiul Iho lund dwiw# huvo It)
xay ihcir boundary* arc in xucli m xluki lhal ihii ix (ho only luw thul will work lo fix lho
boundary problem*. Thi* hill ix ulxu written xo lliul lo use thin law, (here muxl bo mnjor

mors in m lurge area.

I am one of the truxlwx <m (hroo lolx in u xubdivixion Ihal thix law would apply In. 1am
also a Registered Ptofondonal Tand Surveyor in the Stale or ALack*. | huvo worked on lho
committee llual helped write Ihix legidalkxr. Thelieve dial this legislation lias a lot going
lor il. 1l ixa win *s win piece oTlegislation. The land irwnerx alleeled have lo vole lo tel
up a special aaaeasmenl district lo pay for die problem and ilThey don'l wanl (0 pay <3 (ix
the pnMem, they can vole down the special axsexsmenl district. Thia legisinlxm al»> hat a
Sunset clause in il so that il can he revised or canceled. Ami the passing of Ihis legislation

will not do harm (o anyone

Under xtxlion 1 (2XAX<i) «n Ib* laxl drill that |1 have lho special uxscssmenl district is
established by AS 29 4f»010 —29 46.140 or under municipal ordinance. Up until Ihis
draft, Ihe special assessment district was established hy the land owners dial may he
aifccted. | would like lo see llud Ihe land owners still remain in control of (his special
assessment district They are Uwones a(Tectod and (hey are also the laws that have to pay

(oril.

Youra tntcly

Ikyan li. Cooper PIS



MUNICIPALITY OF ANCHORAGE

MEMORANDUM
DATE: April 13, 1995
TO: Georgy Newsham, Assistant Municipal Attorney
Thru: Lee Browning, PE, Municipal Engin
FROM: Tom Knox, PLS, Municipal Surveyor

SUBJECT: Senate Bill 79/House Bill 176G

As you know, 1 have been working for several years on the Rabbit
Creek Heights Subdivision and Rabbit Creek view Subdivision survey
problems. The current companion bills are the result ot that work.
The type and magnitude of survey problems affecting the property
owners within these two subdivisions illustrate the need for this
particular legislation. 1 have 1included highlighted examples of
some of the problems which randomly affect both subdivisions.

It has Dbecome necessary to provide a legal mechanism for a
majority of consenting owners of property within the boundaries of
a defective survey to be able to correct their survey and record
an accurate description of their properties. This legislation
provides a mechanism which 1dentifies the funding source, binds
the property owners to a solution and provides the legal authority
to ensure equitabi l.ity and quiet title to all the properly owners.

i wholly support passage of a bill which would accomplish this
need.

F cl.

cc: Jim lero, Director of Public Works



louse Slt 176a v

‘ercciveo wUDCivision
lurvev Problem

Do Nothing Effected Lanaownera Hold

a meeting. The majority votes
to persuc problem resolution
via HB176 and for an

Lana Becomes 10
Assessment District.

aifficuit/imposaible

to transfer/develo
using .conventionalp ro) f
financing methods. MUNICIPALITY OR
This is essentially BOROUGH W/PLATTING
0 problem of title AUTHORITY
-omoony/banking |
qck or confidence. ijcrmng Body
Posse* esorl]utlon . -A
supporting the oction
an_%lp_an agssessment A
District to formed.
The assessment A
A district covers at
land owners in the
effected area
*V 1 -
<0 Consultant is hired to gather facts.
yl Camera are rsoowet improvements
located.

mmiar dewtepe an eptfrnhto reptot
far ttm uuneidenpderi art the court.

|
Complaint: Red with the court 4
deeenhing persona w/ interest in
the effected propartr, tho type of
interest they have, facts about the #

The Replat is recoraed problem and the proposed repyat.

and is more easily Notice of the Action is Posted

fransferred ana . .
financed. Answer interested parties now nave the
opportunity to address the court.
< Judgment:  Tie court may accept, modify,
or direct the surveyor to modify the proposed
0- N 'meplort
| .
P 9.45.865 Protects lona owners from losing,
o/ as a result of the judgment, previously

established devwiopment rights.
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1994 REVISOR’S CHANGES

In 1994, the Legislative Affairs Agency revisor of statutes used his general powers
to make minor editing changes throughout AS 04, to move AS 04.11.700, and to
reorganize AS 04.11.150, 04.11.400, and 04.11.450. The changes to AS 04.11.400 affect
other provisions of statutes and regulations that reference those subsections.1 For the
new designations, refer to the chart below.

OLD NEW
04.11.150(g) 04.11.150(0
(h) ()
© (h)
04.11.400(d) 04.11.400(K)
(€ ©
© ©
) (d)
(h) )
© ©
- © ©)
(k) (h)
04.11.450(c) 04.11.450(0
<d) ©
(€ @
© ©)
04.11.700 04.21.055

1 AS 04.11.330(a)(4) and (9); 04.11.340(10); 04.11.360(11); internal subsection
references in 04.11.400; 15 AAC 104.135(e); 15 AAC 104.175(c); 15 AAC 104.325(a), (d),
and (e); 15 AAC 104.335(a) and (b); 15 AAC 104.905(c).



03/08/95 15:00:28 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1120
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SPONSOR: SENATE COVMUNITY & REGIONAL AFFAIRS  PURPOSE: PUBLIC HEARING
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SB 37 MAYCR" DON LONG
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SENATE COMMITTEE RENO9RT

First Committee of Refen ai

DATE: 2/14/95 FURTHER: Judiciary
Finance

Date of 5-Day Notice: DATE TURNED / 7/

(in accordance with Uniform Rule 23) INTO OFFICE: 372074 ~

CRA Committee considered SENATE BILL NO. 87

Community local options for control of alcoholic beverages; relating to the control of alcoholic
beverages; relating to the definition of ’alcoholic beverage’; relating to purchase and sale of
alcoholic beverages; relating to alcohol server education courses; efd.

and recommends: ~Senate Bill:
/) 0 S [/] same title
\\4 he replaced with CS S'Zt'tj'F S ki £7 <C yili ) 1 jnew title
) House Bill:
| | adopt previous CS ( ) 1 | technical change
[ | new: SCR*
| ) attached amendment(s)
f ] adopt Letter of Intent by Committee
[ 1 further referral to the Committee

DP OTHER RECOMMENDATIONS

PREVIOUS FISCAL NOTE(S):*
Department Department Date  Zero Fiscal

I |[APPROPRIATION - no fiscal note einclude fiscal notes accompaning Governor 3 bill



RECEIVED

TO: The Senate Judiciary Committee MAR 2 3 1995

DATE: March 22,195

SI'BJ:  CS For Senate Bill No. 87 "An Act relating to community local options
for control ofalcoholic beverages

Mr. Chairman and Distinguished Members of the Judiciary Committee,

My name is James Wood. | am a Captain of the North Slope Borough. Department of
Public Safety. I reside in Barrow, Alaska.

On March 17th. | presented oral testimony before you urging that the illicit possession of
alcoholic beverages in a local option community that has banned possession should be
made a crime, and that the penalty for illicit possession should parallel the current
mandatory sentencing for the crime of driving while intoxicated. | repeat my plea here,
supported by the resolve of the many here in Barrow who have suffered so long and who
wholly support these amendments. .And. | wish to offer the following points of

clarification:

[NEW WORDING APPEARS IN BRACKETS]

Proposed language change to Sec 34. AS 04.16.200(e). beginning at line 19 tlirough
lino 27 on page 23 of the draff legislation should have read :

"(e) A person who sends, transports, or brings into [, or who possesses an
alcoholic beverage within] a municipality or established village in violation of
AS 04.11.499 [or AS 04.11.501 or au ordinance adopted under AS 04.11.501]

is. upon conviction.

(1) guilty ofa class A misdemeanor if the quantity imported [or
possessed] is [9 liters or less of distilled spirits, 9 liters or less of
wine, or 1.8 gallons or less of malt beverages).

(2) guilty ofa class C felony if the quantity imported [or possessed] is
{more than 9 liters of distilled spirits, more than 9 liters of wine, or
more than 1.8 gallons of malt beverages)."

** The significance of these amounts is that 9 liters or 1.8 gallons each comprise
a typical commercially packaged case of beverages. The division, then, is that
one case or less of any one or a combination of alcoholic beverages will be a
misdemeanor, while more than one case will be a felony. Using the typical
commercial sales scheme appears to be the most logical point of division for

sanctions.

By adoption of this proposed language. Sec 35. AS 04.16.205(a). beginning at line 28



through line 31 on page 23. and beginning at line 1 through line 6 on page 2d is void
and may be deleted.

By adoption of this proposed language. See 42. AS04.16.220(a) beginning at line 10
through line 13 should be amended by deleting the language "...except for alcoholic
beverages possessed in violation of AS 04.11.501 or an ordinance adopted under AS
04.11.501. property seized under this paragraph may not be held over 48 hours or
until and order for forfeiture is issued by the court, whichever is 3 days confinement
for the first offense. 10 days of confinement for a second offense, and 30 days of
confinement for a third and subsequent offenses. It should be no less for the illicit
importation or possession ofalcoholic beverages in a local option community.

A mandatory imposition of sentence for importation or possession is recommended for
misdemeanor importation or possession. For driving while intoxicated, the mandatory
imposition is 3 days confinement for the first offense. 10 days confinement for a second
otfense. and 30 days confinement for a third and subsequent offenses. It should be no less
for the illicit importation or possession of alcoholic beverages in a local option

community.

Further, | want to add to my testimony the following suggestions for inclusion in this law:

Delete Sec 2. AS 04.11.010(c). beginning at line 9 through line 15 on page 2 of the
draft legislation. This language in the law is useless in fact. 'Hie concept applied here
is one that is retiitcd by prosecutors and judges throughout Alaska. Possession of the
specified amounts, or ofany amouni. alone is simply not adequate as a "presumption”
of possession for sales by Alaska's jurists. Once the amount o f supporting evidence
now required by ourjudicial system is collected by law enforcement sufficient to
prove illicit sales of alcohol, the "presumption™ of possession for sales is moot.

Assets seized under provisions of this law should be forfeited to the municipality that
made the seizure. And, there should be a requirement that forfeited assets or their
proceeds can only be used by enforcement agencies to develop and employ dnig
abuse prevention strategies.

Mail and other forms of distance ordering involving mailed or wire transfer payments
for alcoholic beverages should be made illegal under the law. Alcoholic beverages
should only be sold in person to the consumer at point of sale. 'Hurd party sales
(allowing one to buy for another) should also be illegal.

The alcohol related crimes of furnishing liquor to a minor and driving while
intoxicated should be made felonies in local option communities.

This law should provide an option for a municipality or community to go from "dry"
(ban on possession, importation and sales of alcoholic beverages) to "damp" (ban on
only the sales of alcoholic beverages) without having to go from "dry" to "wet"
(allowing the possession, importation and sales of alcoholic beverages), then to



e ) .1 PUMIO sdnly P.O. Oik 4/0.15«riuw. Al«k« M /?3
Noiih Slope llarougn

"damp".

Thank vou lor considering these amendments to SB 87.
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AMEND MKNT

OFFERED IN THE SENATE BY SENATOR HOFFMAN
TO: SB 87

Page 21, after line 24:
Insert a new bill section to read:
"* Sec. 29. AS 04.16.090(a) is amended to read:
(a) A person may not maintain a place in which alcohol beverages are
received or kept, or to which alcoholic beverages arc brought, for consumption by
members of the public or by members of a club, corporation, or association [,] unless

the person is

(1) in an area that has prohibited the sale of an alcoholic beverage
under AS 04.il.49ft and the place is a club, corporation, or association that was
in existence at least two vears before the prohibition against the sale of an
alcoholic beverage under AS 04.11.490 was adopted: or

(2) authorized to do so under this title."

Renumber the following bill sections accordingly.

Page 33, line 9:
Delete "sec. 69"

Insert "sec. 70"

Page 33. line 17:
Delete "see. 29"

Insert "sec. 30"

Psgc 33. line 18:
Delete "66 and 68"



9-LS0673NA.2
Insert "67 and 69"



N

Insen "72"

Page 34, line 31:
Delete ""68 and 70"
Insen "'69 and 71"

9-LS067XU
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 87( ) Work Draft 9-LS0673XC

Page 21, after line 10:
Insert a new subsection to read:
(@@ Notwithstanding AS 29.26.140(a), after a petition has been certified as
sufficient to meet the requirements of (b) or (c) of this section, another petition may
not be filed or certified until after the quesdon presented in the first pedrion has been

voted on. Only one local opdon question may be presented in an election."

Page 31, lines 3 - 6:
Delete "notcontaining anv part of an incorporated city or another established

village, that has a perimeter clearlv designated on a mao bv the local governing bodv
or theboard in the absence of a local governing bodv"

Insert "that does not contain anv nart of an incorporated eitv or another

established village™

Page 33, after line 28:
Insen a new bill section to read:
" Sec. 65. TRANSITION: EXISTING LOCAL OPTION PETITIONS. A petition to

adopt or remove a local option on file with a municipality or the lieutenant governor on die

effective date of this section that has not been voted on is void and may not be placed on an

election ballot."
Renumber the following bill sections accordingly.

Page 34, line 22:
Delete 71"



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

MEMORANDUM March 18, 1995
SUBJECT: CSSI3 87(CRA)
TO: Senator John Torgerson, Chair
Senate Community & Regional Affairs Committee
ATTN: Sandy
FROM: Pamela Finley L f"

Assistant Revisor of Statutes

Enclosed is CSSB 87(CRA). as you requested. | note that bill sec. 73 appears to assume that
sec. 70 is an effective date provision. It is not. We could add a hill section making sec. 70
effective immediately, which is what the Department of Law usually prefers for sections
giving an agency or board transitional authority to adopt regulations.

Since this bill has passed out, it would probably be simplest to send this memo on to the next
committee of referral, which I believe is the Judiciary Committee. Please give me a call if you
hav any questions.

PFglc
95-245.glc

Enclosure
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SB 87 Committee Substitute
deletion appears on: corrections appears on:
Page Line Page Line
1 8 delete "if the person is" 1 8
3 4 delete "is being transferred

insert"was issued"” 3 27
3 5 delete (f) insert (g) 3 2 8
11 11 delete "under AS 04.11.395"

insert "by the board" 12 3
12 3&6 delete "under AS 04.11.395"

insert "by the board” 12 26&29
28 25 delete "community" 29 17
29 2 2 delete No more" 31 4
29 23 delete "than 10 miles in

diameter"” 31 5
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MEMORANDUM
TO: Senator John Torgerson, Chairman

Senate Community & Regional Affairs Committee

A ttention: Sandy Nusbaum

\Y
Cm
FROM: Joe Ambrose-"
DATE: 2/2 8/9 5
REF: SB 87 Amendment

The ABC board has asked that Senator Torgerson consider the
attached "housekeeping”™ changes to SB 87 to correct drafting

errors.

Pat Sharrock can explain the changes in detail, but as near as |
can tell they make no substantive changes and are in  line with
the bill the Senate passed last year.

Let me know if you want to do a CSor wouldprefer to wait and
we can do it in JUD.

Thanks!

ps I'd suggest you set aside at least an hour to hear this
thing. It takes about that long to walk through it!

IVtria A
IU.,'rr « KenhiLin ¢ Knpitvuiol ¢« Meters |'huA < IVtcrshure « Mvm.m < \ii_» ¢ Urin”i:
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ALCOHOLIC BEVERAGE CONTROL BOARD
Proposed Corrections to SB 87
February 23, 1995

Pago Lina _ . -

| g  delete "if tho porson is" - person does not have to be in the area

3 4  delete "is being transferred" and Inoort "was Iscuod” - transfer is not the
issue here

3 5 delote "(f)" and insert "(g)" - this is former 0) which Is now (g)

5 25 dolote the first "a" and insert "each"

0" 11 doloto "under AS 04.11.395" and insert "by the board" - this allows for

current conditions imposed to remain in force
12 3&6 delete "under AS 04.11.395" and Insert "by the board"

28 25 delete "community" - no more cogqnmunity Iiceneﬁzs

29 22 delete "no more"

23 delete "than 10 miles In diameter - village boundary may be different
than a 5*mile radiu9

o

——— =
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CS FOR SENATE BILL NO. 87(C )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

Y

OlTercd:
Referred:

Sponsor's):  THE SENATE JUDICIARY COMMITTEE
A BILL

FOR AN ACT ENTITLED
"An Act relating to community local options for control of alcoholic beverages;
relating to the control of alcoholic beverages; relating to the definition of
‘alcoholic beverage’; relating to purchase and sale of alcoholic beverages; relating

to alcohol server education courses; and providing for an clTcctive date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 04.11.010(b) is amended to read:
(b) Except as provided in this subsection, a [A] person may not solicit or
receive orders for the delivery of an alcoholic beverage in an area that has adopted
a local option under AS 04.11.491. If the area has adopted a local option_under
AS 04.11.491(a)!'1V (2). or (3L or (hid) or (2). a package store licensee outside of
that local option area mav receive orders as provided under AS 04.11.150 but mav
not solicit in that area or receive orders through an agent or employee in that
area. This subsection does not applv to a package store licensee who operates a

package store in an area that has adopted a local option under

-1- cssB 871( )
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AS 04.11.491(a)(2)(C) or (31(0 or il?H2)(C) [WHERE THE RESULTS OF A
LOCAL OPTION ELECTION HAVE, UNDER AS 04.11.490 - 04.11.500,
PROHIBITED THE BOARD FROM ISSUING, RENEWING, OR TRANSFERRING
ONE OR MORE TYPES OF LICENSES OR PERMITS UNDER THIS TITLE,
UNLESS THE PERSON IS LICENSED UNDER THIS TITLE AND THE ORDER
IS ACTUALLY RECEIVED BY THAT PERSON FROM THE PURCHASER OF
THE ALCOHOLIC BEVERAGE]. A person who violates this subsection is
punishable upon conviction as provided under AS 04.16.200(a) or (b).

* Sec. 2. AS 04.11.010(c) is amended to read:

(c) In a criminal prosecution for possession of alcoholic beverages for sale in

violation of (a) of this section, the fact that a person possessed more than 12 liters of
distilled spirits, 24 liters or more of wine, or 12 gallons [45 LITERS] or more of malt
beverages in an area where the sale of alcoholic beverages is restricted or prohibited
under AS 04.11.491 [AS 04.11.490, 04.11.492, 04.11.496. OR 04.11.500] creates a

presumption that the person possessed the alcoholic beverages for sale.

* Sec. 3. AS 04.11.080 is amended to read:

Sec. 04.11.080. TYPES OF LICENSES AND PERMITS. Licenses and
permits issued under this title arc as follows:
(1) beveragedispcnsaryliccnsc;
(2) duplicate beverage dispensary license for additional rooms;
(3) restaurant or eating place license;
(4) club iiccnsc;
(5) bottling works license;
(6) brewery license;
(7) package store license;
(8) general wholesale license;
(9) wholesale malt beverage and wine license;
(10) distillery license;
(11) common carrier dispensary license;
(12) retail stock sale license;

(13) recreational site license;

CS5B 87( )
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(14) [COMMUNITY LIQUOR LICENSE;

(15)] pub license;

(15) [(16)] winery license;

(16) [(17)] caterer’s permit;

(17) [(18)] special events permit;

(18) [(19)] conditional contractor's permit;

(19) [(20)] brewpub license.

* Sec. 4. AS 04.11.100 is amended by adding a new subsection to read:

0] Notwithstanding die provisions of (b) and (e) of this section, upon written
applicadon and approval of the local governing body, the board may issue or reissue
a restaurant or eating place license and exempt the licensee from the requirements of
(b) and (c) of this section. A licensee exempt as provid A in this subsection shall
provide food items for sale on the premises as shown on a menu approved by the
board and available to patrons. The board may not

(1) issue or reissue a license as provided under this subsecuon if

(A) the issuance or reissuance would result in more than one
exempt restaurant or eadng place license for every 10 restaurant or eating place
licenses allowed under the provisions of AS 04.11.400(a)(2) or (3);

(B) the premises would be located in a building having a public
entrance within 200 feet of the boundary line of a school or a church
building in which religious services are being regularly conducted; for purposes
of this subparagraph, the 200-foot prohibition is measured from the outer
boundary line of the school or the public entrance of the church building by the
shortest pedestrian route to the nearest public entrance of the restaurant or
eating piacs;

(2) reissue a restaurant or eadng place license as exempt as provided
under the provisions of this subsection if the license was issued under the provisions
of AS 04.11.400(g); or

(3) transfer an exempt license issued under this subsection to another
person.

*Sec. 5. AS 04.11.135(a) is amended to read:
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(@) A brewpub license authorizes the holder of a beverage dispensary license
to
(1) manufacture on premises licensed under the beverage dispensary
license not more than 75.000 [16,000] gallons of beer in a calendar year; and
(2) sell beer manufactured on premises licensed under the beverage
dispensary license for consumption only on the licensed premises.

* Sec. 6. AS 04.11.135(b) is amended to read:
(b) Except as provided under AS 04.11.360110) [AS 04.11.360(12)], the

brewpub license is not transferable, shall remain the property of the state, and is not
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subject to any form of alienation.

* Sec. 7. AS 04.11.150(a) is repealed and reenacted to read:

authorizes the licensee to sell alcoholic beverages to a persor. present on the licensed
premises or to a person known to the licensee who makes a written solicitadon to that

licensee for shipment.

beverages to the purchaser.

beverages, and with”kjsubscquent application to renew the license, jeach [licensee shall
notify the board in writing of the licensee’s intention to ship alcoholic beverages in
response to a written solicitation. The package store licensee, agent, or employee shall
include written information on fetal alcohol syndrome and fetal alcohol effects

resulting from a woman consuming alcohol during pregnancy in a shipment of

(a)

Except as provided under (g) of this section, a package store

alcoholic beverages sold in response to a written solicitation.

* Sec. 8. AS 04.11.150(g) is repealed and reenacted to read:

beverages under AS 04.11.491(a)(1), (2), or (3) or (b)(1) or (2), a package store
licensee, agent, or employee may not ship to a purchaser more than 12 liters of

distilled spirits, 24 liters or more of wine, or 12 gallons or more of malt beverages in

(9)

Lf a shipment is to an area that has restricted the sale of alcoholic

a calendar month.

*Sec. 9. AS 04.11.160 is amended by adding new subsections to read:

section shall rile, on forms provided by the board, the following information regarding

CSSB 87(
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(f)

A licensee, agent, or employee may only ship alcoholic

Before commencing the practice of shipping alcoholic

license

A person who applies for issuance or renewal of a license under this

'..y' ri»r:

4
(CZLSTZ3 7-:<: 3P.ACXETET.



ORK DRAFT WORK DRAFT WORK DRAFT

each brand of alcoholic beverage chat the person intends to purchase, offer for sale, or
sell: (1) the full and correct brand or trade name; (2) the nature and type of the brand;
(3) the name of the distiller, brewer, vintner, or importer of the brand; and (4) a
certification by the distiller, brewer, vintner, or importer of the brand that the person
is a primary source of supply for the brand. In addition to the fees imposed under (a)
and (b) of this section, a person filing under this subsection shall jav a biennial filing
fee of $50 for each brand of alcoholic beverage the person intends to purchase, offer
for sale, or sell. In this subsection, "distiller, brewer, vintner, or importer" includes
an exclusive agent of the distiller, brewer, vintner, or importer if the agent’s name
appears on the label of the brand approved by the Federal Bureau of Alcohol, Tobacco
and Firearms.

(9) A person licensed under this section shall notify the board within 10 days
of a change in a primary source of supply designation required under (0 of this
section.

* Sec. 10. AS 04.16 is amended by adding a new section to read:

Sec. 04.16.172. RESTRICTIOINS ON PURCHASE AND SALE OF
ALCOHOLIC BEVERAGES. A person licensed under AS 04.11.090, 04.11.100,
04.11.110, or 04.11.150 may not purchase, sell, or offer for sale an alcoholic beverage
unless the alcoholic beverage being purchased, sold, or offered for sale was obtained
from a person licensed under

(1) AS 04.11.160 as a primary source of supply for the alcoholic
beverage being purchased, sold, or offered for sale; or

(2) AS 04.11.130. 04.11.140, or 04.11.170.

* Sec. 11. AS 04.11.270(b) is amended to read:

(b) A license shall be renewed as follows:

(1) on or before November 1 [OF EACH YEAR), the director shall
mail a renewal application to each licensee whose license, unless renewed, will expire
on December 31 of that year the application shrill be mailed to the licensee at the
licensed premises or at a mailing address furnished by the licensee:

(2) the licensee shall submit the completed renewal application and the

biennial license fee to the director before January 1 [ON OR BEFORE

-5 CSSB 87( )
—Wr 7 [DELETED TEXT ErAZKETEDI



WORK DRAFT WORK DRAFT WORK DRAFT
DECEMBER 31,

(3) a renewal application filed after December 31 is delinquent and
must be accompanied by a $500 [5200] penalty fee;

(4) if December 31 falls on a weekend or a state holiday, die deadline
is extended to the first business day following December 31.

* Sec. 12. AS 04.11.320 is amended to read:
Sec. 04.11.320. DENIAL OF NEW LICENSES AND PERMITS, (a) An
application requesting issuance of a new license shall be denied if

(1) the board finds, after review of all relevant information, that
issuance of the license would not be in the best interests of the public;

(2) issuance of the license is prohibited by AS 04.11.390, relating to
residency, or AS 04.11.410, relating to location of premises near churches and schools;

(3) die application has not been completed in accordance with
AS 04.11.260;

(4) issuance of the license would violate die restrictions pertaining to
the particular license imposed under this title;

(5) issuance of the license is prohibited under this title as a resuit of
an election con'icted under AS 04.11.507 [IN ACCORDANCE WITH
AS 04.11.502];

(6) the requirements of AS 04.11.420 - 04.11.450 relating to zonirg,
ownership and location of the license, and the identity and financing of a licensee have
not been met;

(7) [THE LICENSED PREMISES ARE TO BE LOCATED IN A
MUNICIPALITY, THE TYPE OF LICENSE SOUGHT IS A BEVERAGE
DISPENSARY OR PACKAGE STORE LICENSE, AND THAT TYPE OF LICENSE
IS ALREADY IN EFFECT IN THE MUNICIPALITY UNDER A COMMUNT1Y
LIQUOR LICENSE. UNLESS THE NEW LICENSE IS TO BECOME EFFECTIVE
AFTER THE COMMUNITY LIQUOR LICENSE IS NO LONGER EFFECTIVE,
WHETHER AS THE RESULT OF A LOCAL OPTION ELECTION OR

OTHERWISE;
(8) THE AUTHORITY SOUGHT IS AUTHORITY TO OPERATE A

CSSB 87( ) 6-
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BEVERAGE DISPENSARY OR PACKAGE STORE UNDER A COMMUNITY
LIQUOR LICENSE FOR PREMISES TO BE LOCATED IN A MUNICIPALITY
WHERE THE AUTHORITY SOUGHT IS ALREADY HELD BY A PRIVATE
LICENSEE UNDER A BEVERAGE DISPENSARY OR PACKAGE STORE
LICENSE, UNLESS THE COMMUNITY LIQUOR LICENSE IS TO BECOME
EFFECTIVE AFTER THE PRIVATELY HELD LICENSE IS NO LONGER
EFFECTIVE. WHETHER AS THE RESULT OF A LOCAL OPTION ELECTION OR
OTHERWISE:

(9)] issuance of the license is prohibited under AS 04.11.400(a) or
prohibition of issuance of the license is found necessary under AS 04.11.400(b);

(8) [(10)] the application contains false statements of material fact;

19) [(11)] the license is sought for the sale of alcoholic beverages in a
first or second class city where (IN WHICH] there are no licensed premises at the
time of application unless a majority of the voters have voted not to approve [IN] a
local option to restrict or prohibit the sale of alcoholic beverages under
AS 04.11.491. have voted to approve a local option to allow the tvne of premises
tinder AS 04.11.491(a)(2) or (3). or have voted to remove a restriction or
prohibition on the sale of alcoholic beverages under AS 04.11.495 [ELECTION
CONDUCTED IN ACCORDANCE WITH AS 04.11.502 HAVE VOTED "NO" ON
THE QUESTION SET OUT IN AS 04.11.490, OR HAVE VOTED "YES" ON A
QUESTION SET OUT IN AS 04.11.492 OR 04.11.500]; or

(10) [(12)] the license is sought for the sale of alcoholic beverages in
an established village where [IN WHICH] there arc no licensed premises at the .imc
of application unless a majority of the voters have voted nol to approve [IN] a local
option to restrict or prohibit the sale of alcoholic hevcraizes under AS 04.11.491.
have voted >0 approve a local option to allow the tvne of premises under
AS 04.11.491(bit2). or have voted to remove a restriction or prohibition on the
sale of alcoholic beverages under AS 04.11.495 [ELECTION CONDUCTED IN
ACCORDANCE WITH AS 04.11.502 HAVE VOTED "NO" ON THE QUESTION
SET OUT IN AS 04.11.490 OR HAVE VOTED "YES" ON THE QUESTION SET

OUT IN AS 04.11.500].
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(b) An application requesting issuance of a new permit shall be denied if

(1) the board finds, after review of all relevant information, that
issuance of the permit would not be in the best interests of the public;

(2) the board finds that any of the statements made in the application
are untrue;

(3) the application has not been completed in accordance with
AS 04.11.260; or

(4) the permit is sought for the sale of alcoholic beverages in a first or
second class city or established village where (IN WHICH] there are no licensed
premises at the time of application unless a majority of the voters have voted not to
anprove [IN] a local option to restrict or prohibit the sale of alcoholic beverages
under AS 04.11.491. have voted to approve a local option to allow the tvne of
permit under AS 04.11.491(a)(2) or (b)(2), or have voted to remove a restriction
or prohibition on the sale of alcoholic beverages under AS 04.11.495 [ELECTION
CONDUCTED IN ACCORDANCE WITH AS 04.11.502 HAVE VOTED "NO” ON
THE QUESTION SET OUT IN AS 04.11.490].

* Sec. 13. AS 04.11.330(a) is amended to read:

(@) An application requesting renewal of a license shall be denied if

(1) the board finds, after review of all relevant information, that
renewal of the license would not be in the best interests of the public;

(2) the license has been revoked for any cause;

(3) the applicant has not operated the licensed premises for at least 30
eight-hour days during each of the two preceding calendar years, unless the board
determines that the licensed premises arc under construction or cannot be operated
through no fault of the applicant:

(4) the board finds that issuance of an existing license under
AS 04.11.400(d) has not encouraged tourist trade;

(5) the requirements of AS 04.11.420 - 04.11.450 relating to zoning,
ownership of the license, and financing of the licensee have not been met;

(6) renewal of the license would violate the restrictions pertaining to

the particular license under this title or the license has been operated in violation of
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a condition or restriction imposed bv the hoard:

(7) rcnewal of the license is prohibited under this title as a result of tin
election conducted under AS 04.11.507 [IN ACCORDANCE WITH AS 04.J1.502J;

(8) the application has not been completed in accordance with
AS 04.11.270; or

(9) the license was issued under AS 04.11.400(g), and the board finds
that the public convenience does not require renewal.

* Sec. 14. AS 04.11.340 is amended to read:
Sec. 04.11.340. DENIAL OF REQUEST FOR RELOCATION. An application
requesting approval for the relocation of licensed premises shall be denied if

(1) the board finds, after review of all relcvar.i information, that
relocation of the license would not be in the best interests of the public;

(2) the relocation is prohibited under AS 04.11.400(a) or (b);

(3) the license would be relocated out of the established village,
incorporated city united municipality, or population area established under
AS 04.11.400(a) within which it is located:

(4) transfer of ownership is to be made concurrently with the relocation
of the licensed premises and a ground for denial of the transfer of ownership under
AS 04.11.360 is presented;

(5) the application has not been completed in accordance with
AS 04.11.290;

(6) relocation of the license would result in violation of a local zoning
law;

(7) relocation of the L,,cnsc would violate the restrictions pertaining to
the particular license imposed by this title;

(8) relocation of the license is prohibited under this title as a result of
an election conducted under AS 04.11.507 [IN ACCORDANCE WITH
AS 04.11.502); or

(9) [THE LICENSED PREMISES ARE TO BE LOCATED IN A
MUNICIPALITY, THE TYPE OF LICENSE SOUGHT TO BE RELOCATED IS A
BEVERAGE DISPENSARY OR PACKAGE STORE LICENSE, AND THAT TYPE

-9- CSSB 87( )
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OF LICENSE IS ALREADY IN EFFECT IN THE MUNICIPALITY UNDER A
COMMUNITY LIQUOR LICENSE. UNLESS THE RELOCATION IS TO BECOME
EFFECTIVE AFTER THE COMMUNITY LIQUOR LICENSE IS NO LONGER
EFFECTIVE, WHETHER AS THE RESULT OF A LOCAL OPTION ELECTION OR

OTHERWISE;
(10)] the license was issued under AS 04.11.400(d), (e), or (g).

* Sec. 15. AS 04.11.360 is amended to read:

Sec. 04.11.360. DENIAL OF TRANSFER OF A LICENSE TO ANOTHER
PERSON. An application requesting approval of a transfer of a license to another

person under this title shall be denied if

(1) the board finds, after review of all relevant information, that transfer
of a license to another person would not be in the best interests of the public;
(2) the application has not been completed in accordance with
AS 04.11.280;
(3) the application contains false statements of material fact:
(4) the transferor has not paid all debts or taxes arising firm die
conduct of the business licensed under this tide unless
(A) the transferor gives security for the payment of the debts
or taxes satisfactory to the creditor or taxing authority; or
(B) the transfer is pursuant to a promise given as collateral by
the transferor to the transferee in the course of an earlier transfer of the license
under which promise the transferor is obliged to transfer the license back to the
transferee in the event of default in payment fc; iropcrty conveyed as pan of

the earlier transfer of the license;

(5) transfer of the license to another person would result in violation
of the provisions of this tide relating to identity of licensees and financing of licensees;

(6) transfer of the license to another person would violate the

restrictions pcnaining to die particular license under this title;

(7) transfer of the license to another person is prohibited under the

provisions of this tide as a result of an election conducted under AS 04.11.507 (IN

ACCORDANCE WITH AS 04.11.502);
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(8) the prospective transferee does not have the qualifications required
under this title of an original applicant;

(€)] [THE LICENSED PREMISES ARE LOCATED IN A
MUNICIPALITY, THE TYPE OF LICENSE SOUGHT TO BE TRANSFERRED IS
A BEVERAGE DISPENSARY OR PACKAGE STORE LICENSE, AND THAT TYPE
OF LICENSE IS ALREADY IN EFFECT IN THE MUNICIPALITY UNDER A
COMMUNITY LIQUOR LICENSE, UNLESS THE TRANSFER IS TO BECOME
EFFECTIVE AFTER THE COMMUNITY LIQUOR LICENSE IS NO LONGER
EFFECTIVE, WHETHER AS THE RESULT OF A LOCAL OPTION ELECTION OR
OTHERWISE;

(10) THE AUTHORITY SOUGHT IS AUTHORITY TO OPERATE
A BEVERAGE DISPENSARY OR PACKAGE STORE UNDER A COMMUNITY
LIQUOR LICENSE FOR PREMISES TO BE LOCATED IN A MUNICIPALITY
WHERE THE AUTHORITY SOUGHT IS ALREADY HELD BY A PRIVATE
LICENSEE UNDER A BEVERAGE DISPENSARY OR PACKAGE STORE
LICENSE, UNLESS THE TRANSFER IS TO BECOME EFFECTIVE .AFTER THE
PRIVATELY HELD LICENSE IS NO LONGER EFFECTIVE, WHETHER AS THE

RESULT OF A LOCAL OPTION ELECTION OR OTHERWISE;
(11)1 the license was issued under AS 04.11.10WQ or 04.11.4fl0(«»); or

(10) [AS 04.11.400(9); (12)] the license was issued under
AS 04.11.135. unless the transferor is also applying to transfer the beverage dispensary

license required under AS 04.11.135 to the same transferee.

* Sec. 16. AS 04.11.370 is amended to read:

Sec. 04.11.370. SUSPENSION AND REVOCATION OF LICENSES AND
PERMITS. A license or permit shall be suspended or revoked if the board finds
[THAT ONE OR MORE OF THE FOLLOWING GROUNDS EXISTS:]

(1) misrepresentation of a material fact on an application made under
this title or a regulation adnnted undei this title [FOR A LICENSE OR PERMIT];
(2) continuation of the manufacture, sale, nr service of alcoholic
beverages bv the licensee or permittee [ACTIVITIES AUTHORIZED UNDER A

LICENSE OR PERMIT] would be contrary to the best interests of the public:
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(3) failure on the pan of the licensee to correct a defect [DEFECTYS)
that constitutes a violation [CONSTITUTE VIOLATIONS) of this title, a condition
or restriction imposed hv the hoard, a regulation [REGULATIONS] adopted under
this title, or other laws [WITHIN A PRESCRIBED TIME] after receipt of notice
issued by the board or its agent;

(4) conviction of a licensee of a violation of [A PROVISION OF] this
tide, a regulation adopted under this title, or an ordinance adopted under AS 04.21.010:

(5) conviction of an [THE] agent or employee of a licensee of a
violation of this title, a regulation adopted under this title, or an ordinance adopted
under AS 04.21.010, if the licensee is found by the board to have either knowingly
allowed the violation or to have recklessly or with criminal negligence failed to act in
accordance with the duty prescribed under AS 04.21.030 with the result that the [AN]
agent or employee violates a law, regulation, or ordinance:

(6) failure of the licensee to comply with the public health, fire, or
safety laws and regulations [PERTAINING TO PUBLIC HEALTH] in the state;

(7) use of the licensed premises as a resort for illegal possessors or
users of narcotics, prostitutes, or promoters of prostitution; in addition to any other
legallycompetent evidence, the character of the premises may be proved by the
general reputation of the premises in the community as a resort for illegal possessors
or users of narcotics, prostitutes, or promoters of prostitution:

(8) occurrence of illegal gambling within the limits of the licensed
premises;

(9) the licensee permitted a [PERMITTING ANY] public offense
involving moral turpitude to occur on the licensed premises:

(10) violation by a licensee of this tide, a condition or restriction
imposed bv the hoard, a regulation adopted under this title, or an ordinance adopted
under AS 04.21.010; or

(11) violation by an agent or employee of a licensee of a provision of
this title, a condition or restriction imposed bv the board, a regulation adopted
under this title, or an ordinance adopted under AS 04.21.010, if the licensee is found

by the board to have either knowingly allowed the violation or to have recklessly or
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with criminal negligence failed to act in accordance with the duty prcscno.J under
AS 04.21.030 with the result that the agent or employee violates the law. condition

or restriction, regulation, or ordinance.

* Sec. 17. AS 04.11 is amended by adding a new section to read:

Sec. 04.11.395. BOARD IMPOSED CONDITIONS OR RESTRICTIONS.
The board may, in the best interests of the public, impose conditions or restrictions on

a license or permit issued under this chapter.

* Sec. 18. AS 04.11.400(a) is amended to read:

€)] Except as provided in (d) - (h) of this section, a new license may not be

issued and the board may prohibit relocation of an existing license

@ outside an established village, incorporated city, unified
municipality, or organized borough i after the issuance or relocation there would be
(A) more than one restaurant or eating place license for each 1,500 population or
fraction of that [1,500] population, or (B> more than one license of each other type,
including licenses that have been issued under (d) or (e) of this section, for each 3,000
population or fraction of that [3,000] population, in a radius of five miles of the
licensed premises [OR LOCATION OF PREMISES SOUGHT TO BE LICENSED],
exciuding the populations of established villages, incorporated cities, unified
municipalities, and organized boroughs that are wholly or partly included within the
radius;

(2) inside an established village, incorporated city, or unified
municipality if after the issuance or relocation there would be inside the established
village, incogjorated city, or unified municipality

(A) more than one restaurant or eating place license for each
1,500 population or fraction of that [15j0] population! or
(B) more :han one license of each other type, including licenses
that have been issued under (d) or (c) of this section, for each 3,000 population
or fraction of that [3,000] population [INSIDE THE ESTABLISHED
VILLAGE, INCORPORATED CITY, OR UNIFIED MUNICIPALITYT;
(3) inside an organized borough but outside an established village or

incorporated city located within the borough, if after the issuance or relocation there
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would be inside the borough, but outside the established villages and incorporated
cities located within the borough,
(A) more than one restaurant or eating place license fo.* each
1,500 population or fraction of (hat [1,500] population: or

ilil more than one license of each other type, including licenses

6 that have oeen issued under (d) or (e) of this section, for each 3,000 population
7 or fraction of that [3,0001 population [INSIDE THE BOROUGH,] e.x'luding
8 the population of those established villages that have adopted a local .mtion
9 under AS 04.11.4910>HU. 131. or MI [CONDUCTED AN ELECTION ON A
10 QUESTION SET OUT IN AS 04.11.490, 04.11.496, OR 04.11.500], and
1u excluding the population of incorporated cities located within the organized
12 borough.
13 * Sec. 19. AS 04.11.480(a) is amended to read:
14 (a) A [IF A] local governing body mav [WISHES TO] protest the issuance,
15 renewal, relocation, [TRANSFER OF LOCATION,] or transfer to another person of
16 a license hv sending [, IT SHALL FURNISH] the board and the applicant [WITH] a
17 protest and the reasons for the protest within 30 days of receipt from the board of
18 notice of filing of the application. The local governint; bodv mav protest the
19 continued operation of a license during the second vear of the biennial license
20 period bv sending the hoard and the licensee a protest and the reasons for the
21 protest bv .January 31 of the second vear of the license. The procedures for
& action on a protest of continued operation of a license are the same as the
23 procedures for action on a protest of a renewal application. The board shall
24 consider a protest and testimony received at a hearing conducted under
25 AS 04.11.510(b)(2) or (4) when it considers die application or continued operation.
26 and the protest and the record of the hearing conducted under AS 04.11.510(b)(2) or
27 (4) shall be kept (RETAINED] as pan of the board’s permanent record of its review
28 [OF THE APPLICATION]. Ifan application or continued operation is protested, the
29 board shall denv (MAY NOT APPROVE] the application or continued operation
30 unless the board finds that the protest is arbitrary, capricious, and unreasonable.
31 * Sec. 20. AS 04.11is amended by adding a new section to read:
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Sec. 04.11.491. LOCAL OPTIONS, (a) If a majority of the persons voting
on the question vote to approve the option, a municipality shall adopt a local option
to prohibit

(1) the sale of alcoholic beverages;

(2) the sale of alcoholic beverages except by one or more of the
following listed on the ballot:

(A) a restaurant or caung place licensee;

(B) a beverage dispensary licensee;

(C) a package store licensee; or

(D) a caterer holding a permit under AS 04.11.230 to sell
alcoholic beverages at a site within the municipality who is also licensed under

a beverage dispensary license for premises outside of the municipality;

(3) the sale of alcoholic beverages except on premises operated by the
municipality and under a type of licensed premises listed on the ballot, that may
include one or more of the following;

(A) a restaurant or earing place license;
(B) a beverage dispensary license; or
(C) a package store license;

(4) the sale and importation of alcoholic beverages; or

(5) the sale, importation, and possession of alcoholic beverages.

(b) If a majority of the persons voting on the question vote to approve the
option, an established village shall exercise a local option to prohibit

(1) the sale of alcoholic beverages;

(2) the sale of alcoholic beverages except by one or more of the
following listed on the ballot:

(A) a restaurant or earing place licensee;

(B) a beverage dispensary licensee;

(C) a package store licensee; or

(D) a caterer holding a permit under AS 04.11.230 to sell
alcoholic beverages at a site within the established village who is also licensed

under a beverage dispensary license for premises outside of the established

15 CSSB 87( )
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village;
(3) the sale and importation of aJcoholic beverages; or
(4) the sale, importation, and possession of alcoholic beverages.

(c) A ballot question to adopt a local option under this section must at least
contain language substantially similar to: "Shall (name of municipality or village)
adopt a local option to prohibit (local option under (a) or (b) of this section)? (yes or
no)."

(d) The ballot for an election on the opti.on set out in (a)(2)(A), (a)(3)(A), or
(b)(2)(A) of this section must indude an explanation of the authority to sell alcoholic
beverages given to a restaurant or eating place. The ballot for an election on the
option set out in (a)(2)(B) or (D), (a)(3)(B), or (b)(2)(B) or (D) of this section must
include a statement that a beverage dispensary license is commonly known as a "bar"
and an explanation of the authority to sell alcoholic beverages given to a beverage
dispensary licensee. The ballot for an election on the option set out in (a)(2)(C),
(@)(3)(C), or (b)(2)(C) of this section must include a statement that a package store
license is commonly known as a "liquor store” and ui explanation of the authority to
sell alcoholic beverages given t(  package store licensee.

(e) If a municipality dissolves under AS 29.06.450(a) or (b), a local option
adopted by the municipality under (a) of this secuon shall continue in effect as die
corresponding local option under (b) of diis section for an established village having
the same perimeter as die previous boundaries of the municipality. A license for
premises operated by the municipality under AS 04.11.505 expires when the
municipality dissolves.

() A municipality or established village that has adopted a local option under
(@)(1), (2), or (3) or (b)(1) or (2) of this section may designate a site for the delivery
of alcoholic beverages to individuals in the area or a site for a person to bring
alcoholic beverages if the alcoholic beverages are imported into the area. This
subsection does not apply to the delivery or importation of

(1) one liter or less of distilled spirits, two liters or less of wine, or one

gallon or less of malt beverages; or

(2) alcoholic beverages to a premises licensed under (a)(2) * (3) or

:SSB 87( ) -16-
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(b)(2) of (his section.

* Sec. 21. AS 04.11 is amended by adding new sections to read:

Sec. 04.11.493. CHANGE OF LOCAL OPTION, (a) If a majority of persons
voting on the question vote to approve a different local option, a municipality or
established village shall change a local option previously adopted under AS 04.11.491
to the different approved option.

(b) A ballot question to change a local option under this section must at least
contain language substantially similar to: "Shall (name of municipality or village)
change the local option currently in effect, that prohibits (current local option under
AS 04.11.491), and adopt in its place a local option to prohibit (proposed local option

under AS 04.11.491)? (yes or no)."
Sec. 04.11.495. REMOVAL OF LOCAL OPTION, (a) If a majority of the

persons voting on the question vote to remove the option, a municipality or established
village shall remove a local option previously adopted under AS 04.11.491. The
option is repealed effective the first day of the month following certification of the
results of the election.

(b) A ballot question to remove a local option under this section must at least
contain language substantially similar to: "Shall (name of municipality or village)
remove the local option currently in effect, that prohibits (current local option under
AS 04.11.491), so that there is no longer any local option in effect? (yes or no)."

(c) When issuing a license in the area that has removed a local option, the
board shall give priority to an applicant who was formerly licensed and whose license
was not renewed because of die results of the previous local option election. However,
an applicant described in this subsection does not have a legal right to a license and

die board is not required to approve die application.

* Sec. 22. AS 04.11 is amended by adding a new section to read:

Sec. 04.11.497. EFFECT ON LICENSES OF PROHIBITION OF SALE. If
a majority of voters vote to prohibit the sale of alcoholic beverages under
AS 04.11.491(a)(1), (a)(4) or (5), (b)(1), or (b)(3) or (4), the board may not issue,
renew, or transfer, between persons or locations, a license for premises located within

the boundaries of die municipality and in unincorporated areas witiiin Five miles of die
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boundaries of the municipality or within the perimeter of the established village. A
licen: e that may nr: be renewed because of a local option election held under this
section is void 90 days after the results of the election arc certified. A license that
expires during the 90 days after the results of a local opuon election are certified may
be extended, until it is void under this section, by payment of a prorated portion of the

biennial license fee.

* See. 23. AS 04.11 is amended by adding a new section to read:

Sec. 04.11.499. PROHIBITION OF IMPORTATION AFTER ELECTION. If
a majority of the voters vote to prohibit the importation of alcoholic beverages under
AS 04.11.491(a)(4) or (5) or (b)(3) or (4), a person, beginning on the first day of the
month following certification of the results of the election, may not knowingly send,
transport, or bring an alcoholic beverage into the municipality or established village,
umess the alcoholic beverage is sacramental wine to be used for bona fide religious
purposes based on tenets or teachings of a church or religious body is limited in
guantity to the amount necessary for religious purposes, and is dispensed only for
religious purposes by a person authorized by the church or religious body to dispense

the sacramental wine.

* Sec. 24. AS 04.U is amended by adding a new section to read:

Sec. 04.11.501. PROH”ITION OF POSSESSION AFTER ELECTION, (a)
If a majority of the voters vote to prohibit the possession of alcoholic beverages under
AS 04.11.491(a)(5) or (b)(4), a person may not knowingly possess an alcoholic
beverage in the municipality or established village, unless the alcoholic beverage is
sacramental wine to be used for bona fide religious purposes based on tenets or
teachings of. church or religious body, is limited ; i quantity to the amount necessary
for religious purposes, and is dispensed only for religious puiposes, by a person

recognized by the church or religious body as authorized to dispense the wine.

(b) If there are licensed premises within the municipality or established village,

the prohibition on possession is effective beginning 90 days after the results of the
election are certified, [f there are no licensed premises within the municipality or

established village, the prohibition on possession is effective beginning 60 days after

the results of the election arc certified.

'ssu 8 ) *18-
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(©) Upon the adoption by a municipality of a local option under
AS 04.11.491(a)(5), an ordinance is adopted containing the provisions of this section.

(d) In this section, "possession” means having physical possession of or
exercising dominion or control over an alcoholic beverage, but does not include having
an alcoholic beverage within the digestive svstem of a person.

* Sec. 25. AS 04.11 is amended by adding a rew section to read:

Sec. 04.11.503. EFFECT ON LICENCES OF RESTRICTION ON SALE. If
a majority of the voters vote under AS 04.11.491(a)(2) or (b)(2) to prohibit sale of
alcoholic beverages except by the type or types of licensees or permit holders listed
on the ballot, the board may not issue, renew, or transfer between persons or locations
a license for premises located within the boundaries of the municipality and in
unincorporated areas within five miles of the boundaries of the municipality or within
the perimeter of the established village, except the type or types of licenses listed on
the ballot. A license in effect within the boundaries of the municipality or perimeter
of the established village, and in unincorporated areas within five miles of the
boundaries of the municipality, except the type of license listed on the ballot, is void
90 days after the results of die election are certified. A license that expires during the
90 days after the results of a local option election are certified may be extended, until
it is void under this section, by payment of a prorated portion of die biennial license
fee.

* Sec. 26. AS 04.11 is amended by adding a new section to read:

Sec. 04.11.505. LICENSING .AFTER PROHIBITION ON SALE EXCEPT IN
PREMISES OPERATED BY MUNICIPALITY, (a) Ifa majority of the voters vote
under AS 04.11.491(a)(3) to prohibit the sale of alcoholic beverages except on
premises operated by the municipality, the board may not issue, renew, or transfer
between persons or locations a license for premises located within die boundaries of
a municipality and in unincorporated areas within five miles of the boundaries of the
municipality, with die exception of the type of license listed on the ballot and operated
under a license held by the municipality. A license in effect is void 90 days after the
results of the election are certified. A license that expires during die 90 days after the

results of a local option election are certified may be extended, until it is vcid under
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this subsection, by payment of a prorated portion of the biennial license fee.

(b) The local governing body of a municipality shall apply for a license to

operate the type of licensed premises listed on the ballot under AS 04.11.491(a)(3) and
approved by a majority of the voters. The municipality shall operate the premises
subject to the conditions and fees applicable to the type of license. Nothing in this
section precludes a municipality from applying to be a licensee under other provisions

of this title.

* Sec. 27. AS 04.11 is amended by adding new sections to read:

Sec. 04.11.507. PROCEDURE FOR LOCAL OPTION ELECTIONS, (a)
Elections to adopt a local option under AS 04.11.491, change a local option under
AS 04.11.493, or remove a local option under AS 04.11.495, shall be conducted as
required in this section.

(b) Upon receipt of a petition of a number of registered voters equal to 35
perce -1 or more of the number of votes cast at the last regular municipal election, the
local governing body of a municipality shall place upon a separate ballot at the next
regular election, or at a special election, whichever local option, change in local option,
or removal of local option constitutes the subject of the petition. The local governing
body shall conduct the election under the election ordinance of the municipality.

(c) Upon receipt of a petition of 35 percent or more of the registered voters
residing within an established village, the lieutenant governor shall place upon a
separate ballot at a special election the local option, change in local option, or removal
of local option that constitutes the subject of the petition. The lieutenant governor
shall conduct the election under AS 15.

(d) A petition filed with the local governing body of a municipality under (b)
of this section, that places on the ballot the option set out in AS 04.11.491(a)(5),
constitutes a proposed ordinance of the municipality.

(e) AS 29.26.110 - 29.26.160 apply to a petition under (b) of this section in
a general law municipality except the

(1) number of required signatures is determined under (b) of this

section rattier than under AS 29.26.130;
(2) application filed under AS 29.26.110 must at least contain language
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substantially similar to the questions set out under AS 04.11.491 - 04.11.495 rather

than containing an ordinance or resolution;

3 petition must at least contain language substantially similar to the

questions set out under AS 04.11.491 - 04.11.495 rather than material required under
AS 29.26.120(a)(1) and (2).

(0 Notwithstanding any other provisions of law, an election under (b) or (c)
of this section to remove a local option or to change to a less restrictive option than
the local option previously adopted under AS 04.11.491 may not be conducted during
the first 12 months after the local option was adopted or more than once in a 12-month
period.

Sec. 04.11.509. NOTICE OF THE RESULTS OF A LOCAL OPTION
ELECTION, (a) If a majority of the voters vote to prohibit, change, or remove a
local option under AS 04.11.491 - 04.11.495, the clerk of the municipality, or, if the
election is in an established village, die lieutenant governor shall notify the board of
the results of the election immediately after the results are certified. The board shall

immediately notify the Department of Law and the Department of Public Safety of the

results of the election.

(b) If a majority of the voters vote to prohibit the importation or possession

of alcoholic beverages under AS 04.11.491(a)(4) or (5) or (b)(3) or (4), the following

actions in addition to those prescribed in (a) of this section shall be taken before the

date the prohibition becomes effective:

(1) the board shall notify, by certified mail, all package store licensees
who sell alcoholic beverages in response to a written solicitation of the local option;

and
(2) the municipality or established village shall post public notice of

the prohibition in a central location in die municipality or village.

* Sec. 28. AS 04.11.540 is amended to read:

Sec. 04.11.540. LICENSE RENEWAL AND EXPIRATION. Notwithstanding
AS 04.11.680, an application for renewal of a license issued for the two calendar vears
[YEAR| ending December 31 or of a seasonal license issued for parts of those

calendar vears (A SIX-MONTH PERIOD ENDING IN THE PREVIOUS YEAR] may
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be submitted up until the next February 28 [, BUT THE AUTHORITY GRANTED
UNDER THE LICENSE MAY NOT BE EXERCISED UNTIL THE LICENSE IS
RENEWED). If a complete [THE] application for renewal has [AND APPLICABLE
AFFIDAVITS HAVE] not been filed by February 28 or the required fees and the
penalty fees have not been paid by that date, the license expires at 12:00 midnight
February 28. A new license may not be issued to the holder of an expired license for

the same premises except on proof satisfactory to the board of good cause for the

failure to file and pay.

* Sec. 29. AS 04.11.680(a) is amended to read:

(@) Upon applicadon and payment of one-half [GNE-QUARTER] of the
biennial fee, the board may issue a seasonal license under this title that js [WILL BE]
effective for the intervals stated on the license. A seasonal license mav not he
effective for more than 12 months in a two-vear period [A CONTINUOUS SIX-
MONTH PERIOD]. Otherwise, all licenses issued under this ride other than a retail
stock sale license are effective for the two calendar years ending December 31, unless

a shorter period is prescribed by the board or by law.

* Sec. 30. AS 04.16.110 is repealed and reenacted to read:

Sec. 04.16.110. SALE OF CERTAIN ALCOHOLIC BEVERAGES
PROHIBITED. A person may not sell an alcoholic beverage >f it
(U is intended for human consumption and > in powdered form:or

(2) contains more than 76 percent alcohol by volume.

* Sec. 31. AS 04.16.125(a) is amended to read:

(@) A person may not use a common carrier to transport alcoholic beverages
into an area that has restricted the saie of alcoholic beverages under
AS 04.11.491fam (2). or (3) or (h)(1) or 12) [AS 04.11.490, 04.11.492, OR
04.11.500] unless

(1) die shipping container holding the alcoholic beverages is cleariy
labeled as containing alcoholic beverages with letters diat contrast in color to the
shipping container and that are at least two inches in height: and

(2) an itemized invoice showing the quantity andpurchase value of

distilled spirits, of wine, and of malt [THE ALCOHOLIC] beverages is attached to

CSSB 87( ) -22-
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1 the outside of the shipping container.

2 * Sec. 32. AS 04.16.125(b) is amended to read:

3 (b) This section does not apply to

4 (1) a person transporting not more than

5 (A) two liters of wine;

6 (U) one gallon of [OR] malt beveragesi [,] or

7 (CI [NOT MORE THAN] one liter of distilled spirits: or

8 (21 the transportation of alcoholic beverages for use on premises

9 allowed under AS 04.11.491(a)(2) * (3) or (bH2) or for use under a permit allowed

10 under AS 04.11.491(a)(2).
1 * Sec. 33. AS 04.16.200(b) is amended to read:

12 (b) A person who violates AS 04.11.010 in an area that has adopted
13 [WHERE THE RESULTS OF] a local option under AS 04.11.491 [ELECTION
14 HAVE, UNDER AS 04.11.490 - 04.11.500, PROHIBITED THE BOARD FROM

15 ISSUING. RENEWING, OR TRANSFERRING ONE OR MORE TYPES OF

16 LICENSES OR PERMITS UNDER THIS TITLE LN THE AREA] is. upon conviction,

17 guilty of a class C felony. ivr
18 * Sec. 34. AS 04.16.200(e) is amended to read: P>V
19 (e) A person who sends, transpons, or brings alcoholic beverages into'a 1 -j)
20 municipality or established village in violation of AS 04.11.499 [AS 04.11.496] is,
21 upon con\iction,
Adn (1) quilty of a class A misdemeanor if the quantity imported is less
23 than 12 liters of distilled spirits, 24 liters of wine, or 12 gallons [45 LITERS] of malt
24 beverages; or
25 (2) gquilty of a class C felony if the quantity imported is 12 liters or
26 more of distilled spirits, 24 liters or more of wine, or 12 gallons [45 LITERS] or more
27 of malt beverages.

28 * Sec. 35. AS 04.16.205(a) is amended to read:

29 (a) A person who possesses alcoholic beverages in a municipality or
30 established village in violation of AS 04.11.501 [AS 04.11.498] or an ordinance
31 adopted under AS 04.11.501 (AS 04.11.498] may, upon conviction, be punished by a
-23- CSSR 8< )
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fine not to exceed 51,000 and shall forfeit the seized alcoholic beverages. When a
peace officer stops or contacts a person concerning a violation of AS 04.11.501

[AS 04.11.4981 or an ordinance adopted [ENACTED] under AS 04.11.501

[AS 04.11.498], the peace officer shall seize the alcoholic beverages and may [, IN
THE OFFICER'S DISCRETION,] issue a citation to the person as provided in
AS 12.25.180.

* Sec. 36. AS 04.16.205(b) is amended to read:

(b) A person cited for a violation of AS 04.11.501 [AS 04.11.4981 or an
ordinance adopted under AS 04.11.501 [AS 04.11.498] for which a bail amount has
been established under (c) of this section may, within 30 days after the date the
citation is issued,

(1) mail or personally deliver to the clerk of the court in which the
citation is filed by the peace officer the amount of bail indicated on the citation and
a copy of the citation indicating that the right to an appearance is waived, a plea of no
contest is entered, and the bail and all alcoholic beverages seized are forfeited: or

(2) perform community work in lieu of payment of the fine or a portion

of the fine as provided in (d) of this section.

* Sec. 37, AS 04.16.205(c) is amended to read:

(c) The supreme court shall establish by rule or order a schedule of bail
amounts that may be forfeited without a court appearance for a violation of
AS 04.11.501 [AS 04.11.498] or an ordinance adopted under AS 04.11.501
[AS 04.11.498]. In establishing the bail schedule the supreme court may consider the
quantity of alcoholic beverages possersed and the number of prior violations of the
person cited. Before establishing or amending the schedule of bail amounts required
by this subsection, the supreme court shall appoint and consult with anadvisory
committee consisting of the following seven persons: one superior courtjudge, one
magistrate from each judicial district in the state, a representative of the Department
of Law, and a representative of the Public Defender Agency. The maximum bail
amount may not exceed 51,000, and the issuing officer shall write on the citation the

amount of bail applicable to the violation.

* Sec. 38. AS 04.16.205(d) is amended to read:
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(d) Community work shall be performed at the direction of the local governing

body of the municipality or the local governing bcxly of the established village, fn the
absence of a local governing hodv for an established villatze. community work
shall be performed at the direction of the bodv that has traditionally performed
public functions on behalf of the entire community. The value of community work
in lieu of a fine is S5.00 per hour. When the community work is completed, the
person cited for die violation shall mail or personally deliver to the clerk of the coun
in which the citation is filed by the peace officer

(1) a form, prescribed by the administrative director of the Alaska
Court System, indicaring completion of the community work; and

(2) a copy of the citation, indicating thar the right to an appearance is
waived, a pica of no contest is entered, and that the bail is forfeited or community

work has been performed and that all alcoholic beverages seized are forfeited.

* Sec. 39. AS 04.16.205(g) is amended to read:

(g) Notwithstanding other provisions of law. if a person cited for a violation
of AS 04.11.501 (AS 04.11.498] or an ordinance adopted under AS 04.11.501
[AS 04.11.498] for which a bail amount has been established under (c) of this section
appears in coun and is found guilty, the pcn-rity that is imposed for the offense may

not exceed the bail amount for that offense established under (c) of this section.

* Sec. 40. AS 04.16.205(h) is amended to read:

(h) A violation of AS 04.11.501 [AS 04.11.498] or an ordinance adopted under
AS 04.11.501 [AS 04.11.498] may not be considered a criminal offense and may not
result in imprisonment, nor is a fine imposed for a violation considered criminal
punishment. A person cited for a violation docs not have a right to a jury trial or

coun appointed counsel.

* Sec. 41. AS 04.16.220(a) is amended to re.°d:

(@) The following are subject to forfeiture:

(1) alcoholic beverages manufactured, sold, offered for sale or

possessed for sale, bartered or exchanged for gocds and services in this state in
violation of AS 04.11.010; alcoholic beverages possessed, stocked, warehoused, or

otherwise stored in violation of AS 04.21.060; alcoholic beverages sold, or offered for
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sale in violation [IN AN AREA WHERE THE RESULTS) of a local option adopted
under AS 04.11.491 [ELECTION HAVE, UNDER AS 04.11.490 - 04.11.500,
PROHIBITED THE POSSESSION OF ALCOHOLIC BEVERAGES OR
PROHIBITED THE BOARD FROM ISSUING, RENEWING, OR TRANSFERRLNG
ONE OR MORE LICENSES OR PERMITS UNDER THIS TITLE IN THE AREA];
alcoholic beverages transported into the state and sold to persons not licensed under
this chapter in violation of AS 04.16.170(b);

(2) materials and equipment used in the manufacture, sale, offering for
sale, possession for sale, barter or exchange of alcoholic beverages for goods and
services in this state in violation of AS 04.11.010; materials and equipment used in the
stocking, warehousing, or storage of alcoholic beverages in violation of AS 04.21.060;
materials and equipment used in the sale or offering for sale of an alcoholic beverage
in an area in violation [WHERE THE RESULTS] of a local option adopted under
AS 04.11.491 [ELECTION HAVE. UNDER AS 04.11.490 - 04.11.500, PROHIBTfED
THE BOARD FROM ISSUING, RENEWING. OR TRANSFERRING ONE OR
MORE LICENSES OR FERMITS UNDER THIS TITLE IN THE AREA];

(3) aircraft, vehicles, or vessels used to transport, or facilitate die
transportation of

(A) alcoholic beverages manufactured, sold, offered for sale or
possessed for sale, bartered or exchanged for goods and services in this state
in violation of AS 04.11.010;

(B) property stocked, warehoused, or otherwise stored in
violation of AS 04.21.060;

(C) alcoholic beverages imported into a municipality or
established village in violation of AS 04.11.499 [AS 04.11.496];

(4) alcoholic beverages found on licensed prcmL'.s that do not bear
federal excise stamps if excise stamps are required under federal law;

(5) alcoholic beverages, materials or equipment used in violation of
AS 04.16.175.

* Sec. 42. AS 04.16.220(b) is amended to read:

(b) Property subject to forfeiture under this section may be actually or
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constructively seized under an order issued by the superior coun upon a showing of
probable cause that the property is subject to forfeiture under tJiis secdon. Constructive
seizure is effected upon posring a signed nouce of seizure on the item to be forfeited,
stating the violation and the date and place of seizure. Seizure without a coun order
may be made if

(1) the seizure is incident to a valid arrest or search;

(2) the property subject to seizure is the subject of a prior judgment in
favor of the state: or

(3) there is probable cause to believe that the propeny is subject to
forfeiture under (a) of this section; except for alcoholic beverages possessed on
violauon of AS 04.11.501 [AS 04.11.498J or an ordinance adopted under AS 04.11.501
[AS 04.11.498], property seized under this paragraph may not be held over 48 hours
or until an order of forfeiture is issued by the coun, whichever is earlier.

* Sec. 43. AS 04.16.220(d) is amended to read:
(d) Property subject to forfeiture under (a) of this section may be forfeited

(1) upon conviction of a person for a violation of [UNDER]
AS 04.11.010, 04.11.499, [04.11.496(b), OR] AS 04.21.060, or AS 04.11.501 IUPON
ENTRY OF JUDGMENT UNDER AS 04.11.498] or an ordinance adopted under
AS 04.11.501 [AS 04.11.498]; or

(2) upon judgment by die superior coun in a proceeding in rcm that the
propeny was used in a manner subjecting it to forfeiture under (a) of this section.

* Sec. 44. AS 04.16.220(g) is amended to read:

(g) It is no defense in an in rem forfeiture proceeding brought under (d)(2) of
this section that a criminal proceeding is pending or has resulted in conviction or
acquittal of a person charged with violating AS 04.11.010, 04.11.499 [04.11.496(b)],
or AS 04.21.060.

* Sec. 45. AS 04.21.010(a) is amended to read:

(@) A municipality may adopt ordinances governing the importation,
sale, and consumption of alcoholic beverages within the municipality and may ban
possession of alcoholic beverages under AS 04.11.491(a)(5) [AS 04.11.498(d) OR (c)].

An ordinance adopted under this section may not be inconsistent with this title or
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