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MEMORANDUM State of Alaska

ALASKA PUBLIC OFFICES COMMISSION
DEPARTMENT OP ADMINISTRATION
@646 FAX @68

TO: Representative Con Bunde
House State Affairs Committee Members

FROM: Brooke Miles
Juneau Branch Administrator

DATE: April 5, 1995
SUBJECT: 1994 Year End Surplus/Deficit Balances & Transfers

The table of the reverse side of this memo shows the surplus/deficit balances which were
disclosed by legislators on their 1994 year end reports. The year end reporting period

covered activity from November 16 - December 31, 1994.

The "Transfer” column represents only amounts clearly indicated as transfers to legislative
office accounts or amounts taken as personal income. Amounts disclosed as "repayments
of personal contributions” are not included. The "YE Balance"” column represents the
surplus/deficit after any transfers.

Please be aware that these figures are from UNAUDITED reports. Therefore the numbers
may not be 100% accurate. A more complete picture of the 1994 campaign contribution
and expenditure activity would result from a study of the individual campaign disclosure
reports filed during the 1994 election cycle and possibly prior years.
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A liika State Legis% ture

Legislative Budget & Audit Committee

Serene M%ﬁlifrere

Sep. Terry Martin, Chair Ssgnlm Ipe, Vice Giair
Con Bond

= sincue = ST

Sep. Gary Davis .

Sep. MarkHanley (all) Sen. Steve Rleger

Sep. VieKohring Sen. Fred Zharoff (alt)

SB 92/HB 189 Sponsor Statement
Bringing all Activities of AHFC under the Executive Budget Act

SB 92/HB 189 was introduced by the Rules Committee at the unanimous
request of the Legislative Budget and Audit Committee. In short, this
legislation would bring all activities of the Alaska Housing Finance
Corporation (AHFC) under the review procedures of the Executive Budget

Act (AS 37.07).

Under the Executive Budget Act, an agency's budget for programs and
services are established through both the executive and legislative processes
for the annual general appropriations act (the operating budget). Currently
AHFC statutes (AS 18.56.089) bring four listed areas under the Executive
Budget Act:

(1) the operating budget of the corporation

(2) corporate earnings or assets used for grants or grant programs

(3) interest rate subsidies and building subsidies as determined by the

corporation

(4) activities of the corporation related to the former ASHA program

All other current activities of the corporation are exempt from the budget

process.

An example of a major AHFC program exempted is the program of
distributing over $110 million of corporation arbitrage funds for 5% low
interest housing loans. SB 92/HB 189 would bring this program under

legislative review as part of the operating budget.

The Legislative Budget and Audit Comm ittee has stated that it feels programs
such as the arbitrage distribution and all housing subsidy programs are
significant state fiscal policy matters that should fall under the review process

of both the legislative and executive branches.

Official Business - Stale Capitol - Juneau, AK 99801
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environment were often expressed. In addition, the
particular problems of Alaskan Natives received
attention during the debate over hew to spend the oil
revenue. Therefore, a brief look at these areas 1is

necessary 1in any evaluation of state efforts.

Population Changes

During the period, Alaska®"s population nearly
doubled, from 290,500 in 1969 to 547,600 1in 1955. More
than 47 percent of the increase was due to in-migration.
As mentioned earlier, the timing of in- and
out-migration did not always coincide with Alaska“®s
economic cycles. For example, the influx of job seekers
on the Alaska pipeline preceded construction by about
twelve months. The influx stayed on, due primarily to
uncertainty about when actual construction would begin,
putting severe strain on local housing and social
services. Fortunately, the majority of hopeful pipeline
workers did not bring families ggth then, so that
effects on schools and other family-oriented services
were minimal. Once the pipeline was constructed, these
workers quickly left the state.

In the 1980°"s however, good econcmic times in
Alaska coupled with a recession in the Lower 48
attracted a second wave of immigrants. This time, a

larger number of families relocated. School enrollments



increased by 11.4 percent over the period, although the
natural 1increase in the population for the prior decade
was only around two percent. As evidenced by

Figure 5-3, people continued to be attracted to Alaska
even after the high growth rates declined. It was not
until Alaska entered an actual recession that sore
cut-migraticn occurred. The effects of this second wave
of in-nigration was felt most strongly in Anchorage, the
state"s largest city and the area which attracted more

A _ _ —

than half of the new comers. Financed in large part by
the state®"s generous housing loan subsidies, most
in-nigrating families purchased homes in the area. When
the economy turned down and out-migration accelerated,
the effects on the Anchorage housing market were
dramatic. By 1937, housing sales were down 22 percent
over the previous year, the inventory to sales ratio was
up 61 percent and the apartment vacancy rate was

22 percent. The Anchorage housing market 1is just now
recovering from the decline.

Unemployment rates were also affected by these
new citizens. As indicated above, the Alaskan
unemployment rate in”1936 was 13 percent, almost twice
that of the pati%n as a whole. Less quantifiable but
certainly as real, the increase in population placed

strains on the environment. The population of Anchorage

nearly doubled during the period. Never noted for its
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strict zoning laws or its attention tc scenic amenities,
the rapid increase in population made a bad situation
worse. Fairbanks, the second largest city and the hub
of oil production-related activity, experienced
percent increase 1in population between 1970 and 1986.
Given its Interior clir<-he, with extreme cold and little
wind, Fairbanks proved even more susceptible than
Anchorage to environmental problems caused by population
growth. Fairbanks new experiences some of the worst air
pollution in the United States, on par with Los Angeles
and other major industrial areas.

On the positive side, in-migration did increase
the workforce of Alaska and made possible, at least 1in
part, the exceptional economic gains made through the
period. This 1is especially true in high-skill jobs,
which could not have been filled by the existing
population alone. Newcomers also increased demand for
local goods and services, allowing for some of the
import-substitution which occurred in this area. In
addition, migrants brought with them particular
avocational skills and talents which enriched Alaskan

life.

Environmental Concerns
During the period under discussion, Ala“ka was

fortunate to avoid any large-scale environmental
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Other programs which increased access to private
goods included subsidized consumer loans for
postsecondary education, electricity and housing; repeal
of state incone taxes; ar.d reduction of property taxes.

The effect of these programs on alleviating some
of the perceived economic weaknesses of the state is
difficult to quantify. On the one hand, ccnparisons of
gross output in the trade and service sectors frcn 1367
to 1936 indicate substantial growth. In constant
dollars, output in these sectors in 1936 was Three and
one half tines what it had been in 1959. At least some
cf this growth is no doubt attributable to the increase
in disposable income occasioned by cash payments and tax
relief programs.

On the less positive side, such programs may
have had a detrimental effect on wages and may have
lessened the mobility of labor. With respect to wages,
experts had warned that tax relief programs would exert
downward pressure on the real wage on two counts.

First, lower taxes would increase incentives for
in-migration, expanding the labor pool beyond the
numbers of jobs available, thus bidding the wage down.
Second, because workers are presumed to respond to
take-home pay rather than nominal wage rates, employers
could offer lower wages because of tax reductions. In

fact, in-migration did increase durincr t-he ner rH arH
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wage growth did decline - fron 10 percent per year in
the late 1970%"s and early 1930*3 to a sinus one percent

between 1935 and 1936.

Subsidized consumer leans, particularlXNin

hmfincr:_pad tvo potential effects on in-migration.
Fir;}, such Ioaqi made easier the in—migraﬁion of
families (as opposed” to single job seekers). Second, by
encouraging newcomers to settle into the community, such
loans made out-migration more difficult. Migration
figures for the period indicate two separate patterns.
The first major wave of in-migration, which occurred 1in
conjunction with the construction of the Trans-Alaska
pipeline, consisted primarily of young males,
unaccompanied by families. Once construction was
completed, these workers quickly left the state. The
second wave, in the earlv 1980"s, occurred after the
cash distribution and loan subsidy programs ware in
place. This wave included large numbers of families and
continued for several years after the state"s economy
had peaked. Out-migration in any large numbers took
place only at the end of the period, when the Alaska
economy was sliding into recession. The resulting crash
of the housing markets in Alaska"s largest citie§
provides some evidence that subsidized loans encouraged

>

hone ownership beyond what might otherwise have taker.
| >

place.
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MEMORANDUM February 7, 1995
SUBJECT: Effect of AS 18.56.089(a), making elements of the Alaska Housing
Finance Corporation Act subject to the Executive Budget Act,
AS 37.07 (Work Order No. 9-LS0675VA)
TO: Representative Terry Martin, Chair
Legislative Budget and Audit Committee
ATTN: John Manly
FROM:
You have asked about the effect 18.56.089(a) u making the Alaska Housing Finance
Corporation subject to AS 37 Executive Budget Act.

" The current language of AS 18.56.089(a) derives from secs. 89 and
90, ch. 4, FSSLA 1992. That measure merged the then-Alaska State Housing
Authority and various Department of Community and Regional Affairs
housing-assistance programs into AHFC and made a number of collateral
changes affecting all housing programs. The current language, a reworking
and extension of significant changes previously made by ch. 12, SLA 1991,

now reads:

(a) The provisions of AS 37.07 (E.. *»iLive Budget
Act)
(1) apply to

(A) the operating budget of the
corporation;

(B) amounts payable from corporate
earnings or assets by the corporation for grants or
grant programs authorized by this chapter;

(C) interest rate subsidies and building
subsidies as determined by the corporation, except
subsidies payable from the corporation's arbitrage
earnings;

(D) activities ofthe corporation under
AS 18.55.010- 18.55.960;

(2) do not apply to activities of the corporation
under this chapter except as provided in (1) of this subsection

or as otherwise specifically provided in this chapter.



Representative Terry Martin, Chair
February 7, 1995

Page 2

The courts have observed that the Executive Budget Act implements the constitutional
provision, article IX, sec. 13, by which all appropriations are to be made by legislative Act.
Municipality of .Anchorage v Frohne. 568 P.2d 3, 5, at n. 5. The heart of AS 37.07 are its
assignment of budget development, review, approval, and execution responsibilities among
the several branches of state government, and its expression, in AS 37 07.080(a), of the
limitation on program execution imposed on agencies, generally subjecting the programs to
legislative appropriation.

AS 18.56.089(a) was revised with that in mind. Before its alteration by secs. 89 and 90 of
ch. 4, FSSLA 1992, the provision directed that ”[t]he operating budget of the corporation is
subject to AS 37.07 (Executive Budget Act)." As you can readily see, following the 1992
amendment, now, in addition to legislative oversight and appropriation of the corporation's
annual operating budget, the legislature has made a series of the corporation's program
components subject to prior legislative review and approval:

(1) amounts payable from corporate earnings or assets ... for grants or grant
programs authorized by AS 18.56; J

(2) interest rate subsidies and building subsidies as determined by .AHFC, v
except subsidies payable from the corporation's arbitrage earnings; and

(3) activities of AHFC under the former Alaska State Housing Authority Act
(AS 18.55) programs: housing project and public building assistance; moderate cost
and rental housing; and slum clearance and redevelopment.

v Among grant programs specifically enumerated in AS 18.56 are
those concerned with energy efficient home design and construction
(AS 18.56.410), the low cost and low income housing development fund and
related grants (AS 18.56.650), the senior citizens housing development fund
grants (AS 18.56.810), and the various components of the home energy
conservation and weatherization program (AS 18.56.850).

I' Several programs authorize use of interest rate subsidies in
conjunction with housing. One of AHFC's principal programs is its "special
mortgage loan purchase program,” set out in AS 18.56.098, under which the
corporation may purchase first or second mortgage loans. In conjunction with
that, AS 18.56.091(a) directs establishment ofa "home ownership assistance
program (HOAP)," permitting low and moderate income persons to purchase
homes with assistance ofa subsidy Subsidy assistance is also available under
the corporation’ housing development fund program for congregate housing,
AS 18.56.100 -- see subsection (1), and the homeownership assistance fund,
AS 18.56.430.



Representative Terry Martin, Chair
February 7, 1995
Page 3

The theory behind these distinctions, as I recall from my work on the bills that eventually
became ch. 4, FSSLA 1992, is this: The legislature was prepared to let AHFC receive
payments from outstanding loans that originally had been generated by sale of revenue bonds
or legislative appropriations, and re-loan those amounts free of the necessity or opportunity
of legislative appropriation. However, one-time housing assistance programs for which there
was no expectation that the corporation would eventually recover any significant portion of
the assistance payment-such as those characterized by grants, subsidies, and the like—that
tended to reduce AHFC's balance sheet position should, under the constitutional provision,
have prior legislative approval.

AHFC recently closed out the public offer of more than SI00 million of low-income loans.
Except for what has been reported in the newspapers, | have no details on that program. |
understand from the Legislative Auditor that corporation officials have represented that they
relied on arbitrage earnings ““ to serve as the source of the subsidy component of those loans,

I7 Arbitrage earnings are, generally, the earnings obtained from the
difference in the price between purchase and sale of securities in two markets.

It is my recollection that, when, in 1992, the Senate had under
consideration House Bill 152, the immediate predecessor of the bill that
eventually became ch. 4, FSSLA 1992, the Senate's Community & Regional
Affairs Committee was very concerned with trying to find a sure way by
which to maintain legislative control over proposed subsidies without
extending that control to loan earnings available for further lending. The first
committee substitute drafts contemplated a long, program-by-program
enumeration of the subsidies that were subject to legislative appropriation.
The language eventually offered and agreed to, now AS 18.56.089(a)(1)(C),
was suggested by AHFC bond counsel and inserted in the draft Senate C&RA
Committee Substitute.

I am not aware of any other history of this provision. In what proved
to be one ofthe 17th Legislature's longest and most detailed measures, the
fact that the language appeared in the CRA Senate Committee Substitute
allowed it to continue in place in all subsequent versions of the bill.

I don't know, but I can speculate that bond counsel may have sought
the exception ofthe arbitrage earnings from the prior legislative appropriation
requirement for at least two reasons: (1) the corporation may have insisted
that, because those earnings reflected sound investment efforts by AHFC
officials and contractors, the corporation should reap the reward, subject to
the limitation that the earnings be made available for housing-program related



Representative Terry Minin, Chair
February 7, 1995
Page 4

that is, as the source of the money that would cover the difference between market interest
rates and the announced five percent rate of these low-income housing loans. AHFC officials
have apparently represented that they could issue loans in this volume without prior legislative
appropriation. The re-loaning of amounts derived from repayment of loan principal and
interest does not require prior appropriation, while the subsidy component of these loans is
free of the requirement of prior legislative appropriation under the exception for arbitrage
earnings of AS 18.56.089(a)(1)(C). The test, it seems to me--and as | advised the Legislative
Auditor-ought to be to ascertain whether (1) subsidy payments contemplated by this recent
low-income housing loan initiative can fairly be distinguished from the face amounts of the
loans, and (2) whether those subsidy payments are wholly attributable to AHFC's arbitrage

earnings.

Ifyou have additional information about the arbitrage eamings-based subsidy component and
want it reviewed, please contact me.

JBC:klb:glc
95-045.kib

initiatives only, and (2) use of arbitrage earnings was, and is, closely
circumscribed by Internal Revenue Service rulings, was carefully monitored
by the federal tax service, and might require a commitment to use by the
corporation sooner than would be possible if subject to legislative
appropriation.



A\ Cover NeosL o KUIC\NDANV w - [AuoOk

‘B u”~rlJL , H- S Q-1I!
HcXJoJU i JL "T g |
X BMUJ
14 G/ 0 oW
S GS'
TU W ca®n v~ U U | w | -V -n C.-S
V™o UoW ~iL lut>cnrr- vy 0N A (rrv
W JL 4 xs<j vew |-
N\
| [*_ (0<3. W\r~4-  CKA-A~~ A Q1 'E'S R-in LC)N 1

k-s_  ca*> &\ M

2N NV >3 dxxy\r\



TYRANNOSAURUS FAX

WHEN IT ABSOLUTELY* POSITIVELY HAS TO BE TUERE

DEPORE THE NEXT ICE AGS

REPRESENTATIVE

JEANNETTE JAMES

State Affairs, Room 102 Capitol Building
Juneau, Alaska 99801

FAX: 465-2381 TEL: 465-3743

Pled\®. WC-tA i3 lo///

(pYs'T ( ( ZEIn n o f
o-U 'H”"q. uooM “or-clQj- or— f'tatL.

clno£f”™.rson

NSCX-rrj



1 USE COMMITTEE RF.POI

® @

e Il.(t March 20, ,995 | URTIir-K REFERRALS: map *

Date ui Committee Actiom” p n |

The STATE AFFAIRS Committee considered: SB 92

SENATE BILL NO. 92 AHFC SUBJECT TO EXEC. BUDGET ACT

"An Act requiring that, in addition to its operating budget, all activities of the Alaska Housing Finance

Corporation are subject to the Executive Budget Act."

recommends it be replaced [ ] the same title

with the following committee substitute C<> For- 58 °lz(ST/f» I, J-a-ngw title

[ ] additional referral to__ Committee

[ | attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Depll APPROVES PREVIOUS: (DeplAlttej
notefsi

I | fiscal note(s)

[ 1lzero fiscal note(s) [irefoTiscal note(s) _£ Q| KLn |j P_
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HOUSE CS FOR SENATE BILL NO. 92(STA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsors): SENATE RULES COMMITTEE BY REQUEST OF THE LEGISLATIVE BUDGET AND
AUDIT COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act requiring that, in addition to its operating budget, activities of the
Alaska Housing Finance Corporation, except the corporation's unsubsidized
mortgage loan activities and except certain of the corporation's multi-family loans

and projects, are subject to the Executive Budget Act."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OFALASKA:

* Section 1. AS 18.56.089(a) is amended to read:
(@) The provisions of AS 37.07 (Executive Budget Act)
(1) apply to
[(A)] the operating budget of the corporation, to all [;
(B) AMOUNTS PAYABLE FROM CORPORATE EARNINGS
OR ASSETS OF THE CORPORATION FOR GRANTS OR GRANT
PROGRAMS AUTHORIZED BY THIS CHAPTER;
(C) INTEREST RATE SUBSIDIES AND BUILDING
SUBSIDIES AS DETERMINED BY THE CORPORATION, EXCEPT

-1- HCS SB 92(STA)
New Text Underlined [DELETED TEXT BRACKETED]

£
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11
12
13
14
15
16
17

SUBSIDIES PAYABLE FROM THE CORPORATIONS ARBITRAGE
EARNINGS;

(D)] activities of the corporation under AS 18.55. and, except
as otherwise specifically provided in (2) of this subsection, to the activities
of the corporation under this chapter [AS 18.55.010 - 18.55.960];

(2) do not apply to activities of the corporation under this chapter that

relate to

(A) the corporation's borrowing of money as provided in
this chapter to make, purchase, and service mortgage loans, including the
issuing of its obligations or evidence of that borrowing and the repayment
of the debt obligation;

fB) multi-family loans and projects not to exceed
$10.000.000 individually that may require grants or tax credits or that use
arbitrage earnings as subsidies: and

(O the corporation's loan programs for which a subsidy is
not provided [EXCEPT AS PROVIDED IN (1) OF THIS SUBSECTION OR

AS OTHERWISE SPECIFICALLY PPOVEDED IN THIS CHAPTER],

HCS SB 92(STA) -2-

New Texc Underlined [DELETED TEXT BRACKETED!
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HOUSE CS FOR CS FOR SENATE BELL NO. 122(STA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
DY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST
A BILL

FOR AN ACT ENTITLED
"An Act excluding certain direct sellers of consumer products from coverage

under the state unemployment compensation laws."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 | * Section 1. AS 23.20.526(a) is amended by adding a new paragraph to read:
5 (21) service of an individual who is a direct seller as defined by 26
6 U.S.C. 3508 (Internal Revenue Code), as amended.

-1- HCS CSSB 122(STA)

New Text Underlined [DELETED TEXT BRACKETED)
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Date Referred: April 7, 1995
Date of Committee Action: i fK

CcCoMMITTEE REPOTA

FURTHER REFERRALS:

The STATE AFFAIRS Committee considered:

CS FOR SENATE BILL NO. 122(JUD)

Labor & Commerce

CSSB 122CJUD)

NO UNEMPLOYMENT COMP FOR DIRECT SELLERS

"An Act excluding certain direct sellers of consumer products from coverage under the state unemployment

compensation laws."

recommends it be replaced

with the following committee substitute U -

[ ladditional referral to
f | attached amendment(s)

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

( J fiscal note(s)

-SB
Committee
Letter of Intent
(D0 APPROVES PREVIOUS:

[ ] fiscal note(s)

f J zero fiscal note(s)

SIGNING WITH RECOMMENDATIONS

CHAIR’S SIGNATURE

[ Lzero fiscal note(s)

[*ptfierame title
[ 1a new title

(Cent/ele)



Subtitle E— Employment Taxes

PART I-1X GENERAL

SEC. 20. TRFATHEXT OF REAL DSTATV AGOfTS A.SD OUUICT UUUCJK.

*ay Genckal Rite.—'"'hapter M nf the Internal Revenue Codt ot
1954 is anenaed by adding ai the ena thereof the following new sec-
tion:

-SEC ;iK TXEa T.H&XT OF REAL ESTATE AGESTS A.SD DIRECT SELLERS.

'Yat General RVJJ-—for purposes of this title, m
service* performed as a qualified
seller—

‘>'t) the individual performing such service* shall not be
ireotcd as an employe o«ri

the ca.ie cf
real estate agent or us a direct

v?) the perron for whom such services are performed shall
not be treated as an employer.

b) DSFISMCNS.—rur unroots or this section—

"I/ Qualified real estate agcxt.— The term 'qualified m |
estate agent means any indwidtuu who is a sales person it—
'"TA)such individual is a licensed real estate agent

IB) tuosiamially ail of the remuneration iwnether or
not paid in cash) for the sertrctl performed by such, indi-
enduai as a real ettale agent is directly related to sales or
other output 'including the performance of services/ miher
than to tne number of hours worked, and

TO the services performed by the individual are per-
formed pursuant to a written contract between such indi-
vidual ana the person for whom the services an performed
and such contract provides that the individual w ill not he
treated as an employee with respect to sucn services for Fed-
eral tax purposes.

;}) Dtsuocr scustu.— The term 'direct seller’
person if—

"i'AJ such person—

'ft) is engaged in the trade or business of telling (or
soliciting tne saie oft consumer products to any buyer
on a buy+ell basis, a dtpeeiicommissxon basis, or any
similar basis which the Secretary prescribes by regula-
tions. for resale Cby the buyer or any other person/ m

means any



:he home cr otherwise than in. a permanent retail es-
tablishment. or
"iu is engaged in the trade or business nr selling (or

soliciting the saie oti consumer products in the home or

otherwise than m a permanent retau establishment.

rB) iuostantuiUv ail the remuneration (whether Or not
paid in cashifor the performance of the tervtcei described
M tubparagraph IA) is directly related to salts or other
output tinciudtng the performance of services/ rather than
to the numoer of hours worked, and

;C) the services performed by the person are performed,
jursuan: toa wnrtm mrumrt between such person and the
person tor wnom the service* are performed and such con-
tract provides that the person will nos be Irtated as an em-
ployer with respect to such services for Federal tax pur-
poses.

"(3) COOKDfNATJON W7T7J PJTJISXSOffT PLANS FOX SOJ'-EU-
Dfnvrn — This section shall notapply for purpose* o fsubtitle A
to the extent that the individual u treated as an employer
under section iOUcJtU (relating to seif-empioytd individuals). ’

tb) amendment nr dtXI|Ai StCUTOTY Act.—Section 310 of (hr.

Socuil Security Act is amended by adding at the end thereof the fal-
Uywing new subsection.:

'Treatment of Real Estate Agents and Direct Sellers

"'pi Sottstthstandmg anv other provision o f this title, the njJa of
mrction J5G8 of the Internal Revenue Code of 1351 shall or iiv for
purposes of this title.

ec) IsDcrwrrz Extension or P.mvisions Relating to Emtloy-
VENT STATI'S FOU Em FLOYUBNT TA\XE5.-~ )

) Tzxmination OF CTFTArv rywnrtfCTT tax tJAnnjrv—

iAt Subparagraph tA) of section SJOfaAlt of the Revenue
Art of 1975 (relating (c termination of certain employment
tax liability for period* before duly I. 1982) is amended by
sinking out "ending before July I. 1932".

<U) Paragraph (.V nf'section 530faJ of suck Act is amend-
ed by sinking out ‘ana before July |. 198t."\

rC) The subsection heading o f subsection iaJ of section 530
jf such Hci u umended oy sinking out 'yvn Patoos
Before July 1. 19S2".

2) Pp.cuiBmON against xFtJtrtATinNfi and fittjnos on rxt-
aloyvent st,4tvs. —Subsection ib) o f section 530 of such Act w
lmended—

*A) by sinking out July I. 1982 tor. if earlier,”, and
iB) by sinking out "taxes)" and inserting ir lieu thereof
"taxes

>J) Certain keculatjons. etc.. PESLurmD.—W othing in sec-
tion 530 nf the Revenue Act of 1978 shall be construed to pity
htbU the implementation of the amendments made by tbit sec-
tion.

id) t\EP tr*i AuFSmuENT.—77m (able ofsections for chapter 35 of

such Code is amended by adding at the end thereat' the following
new item:
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Employment -Taxes S 1ih 26 USCS § 3508

; (1) the individual performing such services shall not be treated as an employee, and
(2) the person for whom such services are performed shall not be treated as an employer,
(b) Definitions. For purposes of this section
(1) Qualified real estate agent. The,term ‘qualified real estate agent' means any individual
, who i* a sales person if—. .”, v . e
(A) such individual is a licensed real estate agent, .-
(B) substantially all of the remuneration (whether or not paid in cash) for the services
performed by such individual as a real estate agent is directly related to sales or other
, output (including the performance of services) rather than to the number of hours
crworked, and e % L o, *ca .. o ox* |
(C) the services performed by the individual are performed pursuant to a written contract
. .... .between such individual and the person for whom the services are performed and such
contract provides that the individual will.not be treated as anemployee with respect to
such services for Federal tax purposes... f; .. ",
(2) Direct aeSer. The term ‘direct sdlcr’ means any person if—
*(A) such person - .
fi) is engaged in the trade or business of selling (or soliciting the sale of) consumer
products to any buyer on a buy-sell basis, a dcposit-commission basis, or any similar
basis which the Secretary prescribes by regulations, for resale (by the buyer or any
other person) in the home or otherwise than in a permanent retail establishment, or
(ii) is engaged in the trade or business of selling (or soliciting the sale oD consumer
products in the home or otherwise than in a permanent retail establishment,
(B) substantially all the remuneration (whether or not paid in cash) for the performance
of the services described in subparagraph (A) is directly related to sales or other output
(including the performance of services) rather than to the number of hours worked, and
(O the services performed by the person are performed pursuant to a written contract
between such person and the person for whom the services are performed and such
contract provides that the person will not be treated as an employee with respect to such
services for Federal tax purposes. ,
(3) Coordination with retirement plans for self-employed. This section shall not apply for
purposes of subtitle A to the extent that the individual is treated as an employee under sec-
tion 401(c)(1) (relating to self-employed individuals).

" HISTORY; ANCILLARY LAWS AND DIRECTIVES
. AnwrxknenLn _ .
{?ter 3P 1I/ 97-248 Sec. 269(3), added Code Sec. 3008 effective for services performed

‘*. - e

1 o L.
 CODE OF FEDERAL REGULATIONS
General provisions relating to employment taxes, 26 CFR 8§ 313501(a)-IT « seq.

* ' * RESEARCH GUIDE
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A
3B Am Jur 2d. Federal Tuition (1993) 1 3402
33 Am Jur 2d. Federal Tuition X8

3B Am Jur 2d, Federal Taxation (1991) f* 3317, m

33 Am Jur 2d. Federal Tuition' 1 342

33A Am Jur 2d, Federal Tuition (1994) 1? 9211, 9552, 9563 9805, 9808
Social Security Law and Practice:

Soc Sec LP §523

RIA Coordinators:
Federal Tax Coordinator 2d, P H-4923

INTERPRETIVE NOTES AND r ECISIONS

. “Consumer prqgrcts" for epurposs of §308 741 P-1 USTC P 50182 CCH_Unemployment Ins
include both tangible consumer goods and, intan- Rep P 16583A, 69 AFTR 2d 92-1015°

ftble consumer services; consumer products include Definition of “consumer product” includes both
home study educational courses for mstru,ctlon-bY- tangible consumer goods and intangible consumer
mail educational Institute: accordingly, direct séll- services, and accordingly persons who sell home
ers of home study educational courses who meet study educational courses sell consumer products,
other § 3508 requirements can be considered inde-  Cleveland Inst, of Electronics. Inc. v United States
Pendent contractors. Cleveland Ins;, of Electronics. (1982 ND Ohio) 787 F Su?p 741 -1 USTC
nc. v United States (1992 ND Ohio) 787 F Supp IGQ%?TZRC(Z:nglQJ%nJEloymen Ins Rep J 16583A,
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26 USCS § 3507 Internal Revenue Cod:

% B) if the employee is not married, or if no eamed income elr%rbrlrty certificate is in
effect with resoect to the spouse of the employee, shall treat the credit provided by
sectron as if It were a credit—
SP of not more tinan M percent of ea ned income not in EXﬁeSS of the amount of
ned income taken into account un er section 32(@), whic
“grt Ehases out between the ?mount of earned rncome at which the. phaseout
begins under subsection ( section 32 and the amount of earned income at
which the credit under sectron Q15 phased out under such subjection, or
C) if an eamed income eIrgrbrIrtY certificate is in effect with resnect to the spouse of
the emploTyee shall treat thecredit provided by section 32 as If it were a credit—
nof more than 14 percent of eamed income not in_excess of '/1of the
amount of earned Income taken into account under section 32(a), which
"grr) phases out between amounts of earned income which are >ofthe amounts
earned income described in subpara raph (BXn

g
In 19sa P.L. 99-5]4 Sec 111 dausea a cXZXB £C.
. %}é% amended clauses % %XE}OT ? <2XCXU fectrv) Por tax yrs. l)egrn after
Prior to amendment, clausea (cX2R(BXr ) and FcXZ 33 (eﬁd) as follows:
" r) of not more than | {) t of the of eamed income, which .
_ “(ir) phases out between and |1 ofearne income, or”
Prior to amendment clauses (CX2XCXi) and f(cX2XCer) read as follows;
“O of not more than 11percent of the first 125000f eamned income, which
ghases out hetween 13250and 15200 of earned income."
—P.L. 99514 Sec. 111(g), provides as follows:
(e) Em ploytt notification.—
"The Secretary of the Treasury is drrected to requrre under regulatrons emplo ers to
notr any e ployee who has”not had an%/h tax with rom wages ot er t an an

g ee w ose wa es are exem t from withholding pur uan %sec lon 34020(%0 the
Int ma Revenue Cod at such employee may be eligible for a refund because

the earned income cre r
In 1984 PL. Sec. 474(rX30). substituted ‘section 32 for ‘section ach place i
appeared in_subs %ns ), (c Z)(and 2) ef?ectlrve for tax. yrs. begin, a}ter 12/31;83pan to
iy baCkSC%%m suchlr&ars ded cl 2XBXi) and (i Sec. 1042(dx4
amended clauses (c i) an . Sec. | .
amende Iauses 2@ d 1r). effective fort))r(yrs bggrn ag 12/31/84 &)
Prior to amendment cIauses o)( BXD sd ﬁrrg read as follows
0) of not more than ereento e first 15000 of earned income, which
) hases out between 6000and 0 ofearned income, or”
Prior to amendment clauses ( cX”lC (i) and OOread as f
O o note more than 10 percent of the first S or eamned income, which
“(ir) phases out between 13000and 15000 of earned income."
PL 2228ec 10Ia )(2XD), changed the effective date for amendments made bg
105&())9 rom remuneration paid after 6/30/.78, to remuneration pal
ter6/ see elow

?5—6(1}\ ec. 105(0)(1), added Code Sec. 3607, effective [as amended by Sec.
101 7% Dy of P.L Zzzg)eg(?t(tove] for remunerat?on paid after 6/30/79, y
CODE OF FEDERAL REGULATIONS

gnerrr provisions felatrng to em Iozment taxes 269FR 313501%) -IT et seq.
Advance payment of earnéd income Credit, 6CFR {} 383507-1 es se

RESEARCH GUIDE

Am Jur

B Am Jur2d. Federal Taxation (1994) 11 1363, 1364

B Am Jur2d. Federal Taxation 11 151 1% 34
B Am Jur2d. Federal Tuition (1991) 1\ 1244 1245 3416,
BAm lur2d, Federal Tuition t 15 1R

33A Am Jur 2d, Federal Tuition (1994) 1 9309

Social Security Law and Practice:

2Sec Sec LP, Benefit Programs& 193

3Soc Sec IP. Applications ind Payments J4 35101, 108

R1A Coordinators
Federal Tu Coordinator 2d. PP H-4970- 4977,

{ 3508. Treatment of real estate agents and direct sellers.
(a) General rule. For purposes of this title, in the case of services performed as a qualified real
estate agent or as a direct seller

832
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CS FOR HOUSE BILL NO. 23X )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY

Offered:

Referred:

Sponsors): HOUSE LABOR AND COMMERCE COMMITTEE BY REQUEST
A BILL

FOR AN ACT ENTITLED
"An Act echuiry catan diret las of coauer podlcts fran oerae
uder tre seie uemployment aopesataan bs™”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.20.526(a) is amended by adding a new paragraph to read:
(21) service of an individual who is a direct ocller as defined by 2

U.S.C. 3508 (Internal Revenue Code), as amended.

CSHB 235 )
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Avon A Prodcs, I

Nine West Fifty Seventh Street
New Yak NY 10019-2633

March 28,1995

The Honorable Jeanette James
Chairman

House State Affairs Committee
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Re; Alaska H.B. 238 and S.B. 122 - Unemployment Compensation

Dear Chairman James:

W e are writing to express our concerns with and the impact of legislation on
independent Avon Representatives in Alaska regarding H.B. 238 and S.B. 122.

Both bills seek to clarify an exemption for direct sellers under labor law but fall
short of existing federal regulations and 28 state laws.

For many Avon Representatives, the sale of consumer products takes place in
the customer’s home, but for others it may well be the work place. Given the
climate and landscape of portions of Alaska, the Avon Representative may well
be bringing a customer’s products to a church or a school to accommodate not
only her customer but travel and weather concerns as well.

To restrict “direct sellers” to a very limited definition as contained in this
measure will be very unsettling to companies such as Avon that seek uniformity

in treatment of its salesforce.

W e applaud the intent of this legislation to exempt direct sellers from the
unemployment compensation law. We urge, however, that Alaska follow the



exemption for direct sellers contained in Section 3508 of the Internal Revenue
Code and over 20 state laws. W ithout the change to H.B. 238 and S.B. 122, we
must remain in opposition to it as written and urge you to vote against it as well.

Thank you for your consideration of our concerns to protect the livelihood of

Avon Representatives in Alaska.

Sincerely,

Mary Ann Dirzis
Director
Government Affairs

MAD/js
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Date: April 10, 1995
To: Members, Alaska House State Affairs Committee
From: Anne Crews, Manager

Corporate Affairs

Mary Kay Corporation

Re: SB 122

On behalfofMary Kay Cosmetics, Inc. and its sales force in Alaska, letme urge a needed
amendment to SB 122 which has passed the Senate and now comes before the House State
Affairs Committee. SB 122 intends to clarify the status of direct sllers, such as Mary Kay
Beauty Consultants, as non-employees in Alaska unemployment compensation law. While we
agree with the intent of SB 122, we are concerned that the bill would clarify direct seller status in
a manner inconsistent with federal and other state laws. The needed amendment to SB 122 will
make Alaska 3 law consistent with the other narrow, clear, concise state laws which define direct
sellers. Consistency isvital for direct sellers and the law.

Without amendment, SB 122 does not accurately define all direct sellers and presents the
possibility that some acknowledged, recognized direct sellers would not be able to fall under its

provisions.

This flaw can be remedied by referral to the existing definition of direct seller used in the federal
Intemal Revenue Code. Committee Substitute HB 238 now contains this clear, concise
definition. [Itisto be heard by the House Labor & Commerce Committee. Amendment adoption
in SB 122 would make the Senate and current House versions of the bill identical.

The Tax Equity and Fiscal Responsibility Act (TEFRA) of 1982 classified direct sellers as non—
employees or independent contractors for federal tax purposes. They are, therefore, exempt from
unemployment compensation coverage.

Through the years, Mary Kay Cosmetics, Inc., inconjunction with the Direct Selling Association
and other member companies, has sought to statutorily clarify this non-employee status. To date,
some 25 states have changed current law or adopted new legislation which specifically exempts
direct sellers from unemployment compensation coverage.



Page 2

The proposal isrevenue neutral because no contributions are currently made to the
unemployment compensation fund on behalfof direct sllers.

Conformity with federal law concerning unemployment compensation isdesirable for all states,
as the direct selling industry provides income earning opportunities for million! o f Americans
annually.

Direct sellers are independent small business people and value their independence as much as the
income they eam. In fact, they were an integral part of the grassroots effort included in the
passage of TEFRA in 1982. They treasure their status as independent consultants, operating
their own businesses, maintaining their own records, inventories and expenses, and bearing risk
of loss.

The legislative intent of SB 122 would also benefit Alaska 3 system by clarifying direct sellers~
non-coverage and eliminate the need for costly administrative proceedings which might
otherwise be necessary to determine employment status. It thus could save the system money
and time by further definingwho can file, benefiting those waiting to appropriately qualify for
unemployment compensation. Itdoes not change the substance of the law.

Most Mary Kay Beauty Consultants enter the career to supplement family income, many times
as a second job, inthese challenging economic times. Addition of this language will give Alaska
direct sellers additional security regarding their statutory classification as independent

contractors.

Thank you for your time. Itisvital that SB 122 be amended to contain the precise and
acknowledged definition of direct sller.



DIRECT SELLING ASSOCIATION
16%K Street, NW, Suite 1010 Washington, DC 200002838
AR/2B850) « Fax 20/-

April 10, 1995

The Honorable Jeannette James
Alaska House of Representatives
Juneau, AK 99801-1182

Dear Representative James:

I write on behalfof the Direct Selling Association (DSA) regarding Senate Bill 122, a hill
dealing with direct sellers and unemployment compensation which has been referred to the
House State Affairs Committee. Senate Bill 122 is substantially similar to the original
version ofH.B. 238, which you remember was heard by your committee approximately
two weeks ago. DS A isthe national trade association that represents the companies
which market their products through personal demonstration, primarily though not
exclusively, inthe home. Companies like Amway, Avon, The Kirby Company, Mary Kay,
Shaklee and Tupperware are among our 150 corporate members. The almost 6 million
people nationally (more than 10,000 in Alaska) who <ell for them are independent
contractors.

We wanted to take this opportunity, for the record, to restate our concern with the
original version of S.B. 122, aswe did withH.B. 238 3 original form, and suggest the
same amendment which the committee adopted forH.B. 238.

While we agree inprincipal with the intent of S.B. 122 to clarify that direct sellers are not
currently covered by Alaska 3 unemployment compensation law, we are concerned that
the legislation would do so ina manner inconsistent with federal and other state laws. For
example, S.B. 122 would apply only to sellerswho make the sale in the customer 3 home.
Many direct sellers <ll in their customers “offices, or the home of a third party hostess;
they would not qualify as direct sellers under the terms of S.B. 122. Senate Bill 122 was
offered inan effort to address a current dispute which a specific group of direct sellers
(Kirby vacuum cleaner salespeople) in Alaska has had with the Department of Labor about
their status under existing law. Most direct sellers have not had a problem under existing
law; there isunanimous agreement within our industry, however, that it isvery important
to pass legislation this year to deal with the problem experienced by Kirby distributors.
Our suggested amendment will make Alaska 3 law consistent with the other narrow state
laws



The Honorable Jeannette James
April 10, 1995
Page 2

which define direct sllers, aswe believe such consistency is vital for direct sellers and the
lav/.

Without amendment, the bill fails to accurately define all direct sellers and presents the
undesirable possibility that some well known direct sellerswot Id not be able to qualify
under rtsprovisions. We trust this flaw can be simply remedied by referral to the existing
definition of “direct seller”used in the federal Intermal Revenue Code. Such an
-unendment would address the current problem without endangering the positions ofany
direct sllers.

The federal language has been in place since 1982 and has proven to be an effective,
limited definition for federal tax purposes. Only true direct sellers (Avon Representatives,
Amway Distributors, Kirby salespeople, Mary Kay Beauty Consultants, etc...) have
qualified under this federal definition. As you know, the Department of Labor has
indicated that it is rarely, ifever, supportive of this type of legislation and earlier noted 1ts
opposition to the committee substitute which your committee adopted. The Department
did, however, work with Sen. Kelly to draft the original version of S.B. 122 and
acknowledged the need and its desire for legislation to assist the local Kirby distributors
who are engaged in the dispute. We feel supremely confident that reference to or
incorporation of this language into Alaska 3 law will be the simplest, most limited and
effective manner of clarifying direct sellers “status under the law. We are eager to answer
any specific questions or concerns the Department has with our suggested amendment.
Obviously, your committee agreed and adopted a committee substitute forH.B. 238. We
urge you to do the same for S.B. 122.

On behalfof the thousands of Alaskan direct sllers, |thank you for your patience and
consideration of this reiteration of our concerns.

Sincerely,

N. Mariano
Vice President and Legal Counsel

JNMimlr

cc- Members of the House State Affairs Committee

j:/legal/akshl 22.doc
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Jeanette James, Chair

Alaska State Legislature
House State Affairs Committee
State Capitol

Juneau, AK 99801-1182

HE: ALASKA H.B. 236 and S.B. 122 Unemployment compenstion

POSITION: OPPOSE AS DRAFTED, SUPPORT AMENDMENT TO ADOPT FEDERAL
EXEMPTION LANGUAGE ONLY

Dear Chairwoman James:

It is my understanding that the above referenced bills were
supposed to exempt direct sellers from unemployment compensation,
but would only protect sellers who are physically present in a
consumer®"s home at the time of sale, and only for transactions that

occur in the customer®™s home.

These bills would create a definition of a direct seller which 1is
not consistent with how a direct seller operates. Direct sellers
engage in a variety of selling methods. Sales by direct sellers
may occur in the direct sellers home, someone else®s home, or an
office. Many direct sales presentations are made at parties in an
individual®s home, where the home belongs to a third party, and not

the customer or seller.

The federal government and dozens of other states have adopted
direct seller exemptions with exemption Jlanguage which is
consistent between the states and the federal government. This
language has been the result of thousands of hours of work by many
parties to promote a level consistency for direct selling companies
operating in several states across the nation. Alaska should adopt
a direct seller exemption which conforms to exemptions adopted by
other states and the federal government.

As the bills are currently written, most direct sellers in Alaska
would not be able to taka advantage of the proposed direct seller
exemption. If the bills are not changed, they will not benefit the
direct sellers or the direct selling industry in Alaska.

Sincerely,

(Pag Q

Christopher J. Panu3
Legal Coordinator

cc: Executive Board

1115 QST store Sroo?” Cfican NY  M760-6226
<716) 3736141 Fax (716) 373-6145

4CUIroa mm\aNi F.m Qulivy
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MEMORANDUM STATE OF ALASKA

DEPARTMENT OF LABOR
Office of the Commissioner

T0. Rep. Jeanette James oate- March 27, 1995
Chair
House State Affairs file; daaaux
thru: pat pourchot PHONE; 465-2700

Legislative Director
Office of the Governor

from; Sd Flanagan £f~* SBECT; HB 238 - Ul for
Deputy Commissioner Direct Sellers

The Department of Labor is vrarely, if ever, supportive of
legislation removing employers or classes of employees from
coverage “under any of 1its protective statutes, such as minimum
wage, overtime, unemployment, or workers compensation. These
programs are not voluntary, and 1in the case of unemployment
compensation the health of the Ul Trust Fund i3 always a concern if
a class of employee 1is removed from coverage. The Department®"s
opposition 1is almost reflexive, since even if a seemingly valid
case can be made for removal of one small group of employees from
any of our statutes, there are always other employers ready to pile
on an existing bill or have one of their own introduced to further
expand the classes of employees not covered by our public
protection statutes. The increase in cases in recent years where
employers attempt to circumvent statutory requirements by declaring
employees such as waiters and v/aitresses "independent contractors ”
also contributes to the department®s opposition to any dilution of

existing law.

In the case of HB 238, the Department®s initial reaction wa3 to
oppose any exemption for direct sellers, curing discussions with
the proponents of the bill, however, the Commissioner asked how the
situation of Kirby vacuum cleaner salespeople differed from other
sellers of consumer products such as Amway, Avon, Shaklee, Mary
Xay, etc. Our Ul tax section responded that those entities were
never audited or taxed because the sellers involved were clearly
independent contractors, not employees, under exisiting law.
Kirby"s situation differed in that the sellers had a relationship
with a distributor who operated a retail establishment, was in the
some business as the dealers, and provided support to them in the
form of training, lead3, etc. This relationship has always caught
the Kirby sellers in the statutory definition of *employees¥*,
subject to Ul tax.

The Department could find no cose where an audit of a Kirby
distributor was the result of a "blocked claim”, where a former
employee sought to draw Ul based on wages earned selling for Kirby.
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- 2 - March 27, 1995

In an effort to rectify what seemed to he an inappropriate (but
legally correct and not “waivablel without statute change)
application of the law, the Commissioner directed me to work with
the staff.of the bill sponsor, Senator Kelly, to see if we could
come up with language that would address the situation of the Kirby
sellers without jeopardizing the trust fund or the rights of other
workers properly classified as employees.

The original draft submitted by the Direct Sellers Association was
unacceptable, beacause it allowed sales outside the prospective
purchaser®s home, allowing the possibility of telephone sales
"pboiler room™ operations claiming exemption, and included the
sales of '"services* which 1invites abuse by home improvement
contractors, cleaning services, etc. The language in the current
senate bill addressed the concerns of the department and satisfied
the sponsor, organized labor, the proponents of the bill, and the

national office of Kirby.

Then tne Direct Sellers Association got into the act. Citing
opposition from Amway Corporation, which may _be under the
misperception that their dealers are affected by this bill and has
therefore stirred up 1its Alaskan sellers to oppose 1it, DSA"s
lobbyist 1is basically telling the department and the legislature
that "we have to slavishly adopt the federal language covering
direct sellers or he will kill the bill. The federal language 1is
not acceptable to the Alaska Department of Labor and if it 1is
incorporated into a committee substitute we will oppose it. (We
find i1t interesting that if the federal language 1is so wonderful,
DSA sought to "improve" it by adding sellers of services - is there
a national agenda at work here?).

The department has tried in good faith tc address the situation of
an Alaskan business, and we believe the senate bill does chat. The
department has never considered Amway, Mary Kay or other similar
sellers “Eémployees”™/ to do so would be inconsistent with the
substantial body of precedential case law on this 1issue. Our
experience in this matter only confirms prior opinion that any
revision to the statute is a bad idea.
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HOUSE BILL NO. 238
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION
BY THE HOISE LABOR AND COMMERCE COMMITTEE BY REQUEST

Introduced: 3/S95
Referred: Stale AfTairs, Labor and Commerce

A BILL

FOR AN ACT ENTITLED
"An Act excluding certain direct sellers of consumer products from coverage

under the state unemployment compensation laws."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 23.20.526(a) isamended by adding a new paragraph to read:
(21) service of an individual who
(A) directly sells or solicits the sale of consumer products when
physically present in a prospective consumer S home; a sale or solicitation by
telephone, mail, other telecommunications method, or other nonpersonal
method does not satisfy the requirement of this subparagraph;
(B) 1iscompensated solely by
() commissions on sales: or
(i1) a profit represented by the difference between the
wholesale cost of the product to the seller and the final sale price to the

consumer; and

HB0238a ml* HB 2.18
New Text Underlined (DELETED TEXT BRACKETED]



M arch 8, 1995

Representative Jeannette James
State Capitol

Juneau, AK 99801-1182
(907)465-3743

Dear Representative James:

I am seeking your assistance in the passage of the attached legislation. This bill will
clarify state law regarding the worker classification of direct sellers. Passage of this language
confirming direct seller's status as independent contractors will benefit the direct selling
industry, consumers who rely on direct sellers, and the state as a whole.

By way of background, I am an Alaska business owner representing Kirby Home
Cleaning products and have resided in Alaska, thirteen years. A recent decision by the
Unemployment Commission involving my business, demonstrates the ambiguity of [AS
23.20.525(a)(10)(A),(B), (C),J the current law . The commission's decision our sales people
were "employees” would necessitate "all" direct sellers are employees. This is not the intent of
the current law or the legislator's who enacted the present language. (See the attached letter to
Commissioner Cashen from William Jermaine, Attorney and former Deputy Commissioner of

Labor.)

By enacting new language we will clarify the law, save monies, and eliminate headaches
for both the state and the direct sellers.

Senator Tim Kelly and Representative Pete Kott have introduced this bill in the Senate
and House respectively. The Department of Labor has signed off on the bill and they were
instrumental in forming the language of this bill. Clearly, it is an excellent house keeping
measure.

| appreciate your support and am available to answer any questions and provide any
additional information you require in making an informed decision regarding this issue.

9310 Glacier Hwy.
Juneau, AK 99801
(907)790-4446
(907) 790-4447-FAX
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SENATE BILL NO.
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

Introduced:
Referred:
A BILL
FOR AN ACT ENTITLED
1 1"An

Act excluding certain direct sellers of consumer products from coverage

2 Bunder the state unemployment compensation laws."

BE rr ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 * Section 1. AS 23.20.526(a) is amended by adding a new paragraph to read:

5 (21) service of an individual who

6 (A) directly <ells or solicits the saleof consumer products when
7 physically present in a prospective consumer 3 home; a sale or solicitation by
8 telephone, mail, other telecommunications method, or other nonpersonal
9 method does not satisfy the requirement of this subparagraph;

10 (B) is compensated solely by

11 () commissions on sales; or

12 (U) a profit represented by the difference between the
13 wholesale cost of the product to the sellerand the final sale price tothe
14

consumer, and

*q.
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(C) pertorms under a wntien concraci with the person for whom
the service is performed that provides, notwithstanding AS 23.20.395(a), that

the individual is not an employee for purposes of this chapter or for federal or
4 state tax purposes.

%
far Tm Idslztzd tsxt apae.fl’rl’o;



illiam K jCPVA (;;EG Bg
\(I]mﬁall’allrgs aJO nnanGan ganv %EB%Y’IOQ m@@?n%

Jermain Dunnagan & Owens, pc RAOIE 0 ONBNS ENTNE
e A 5 AT Smty e rmay HORGERE

ﬂ&%w S43-UU

January 27, 1995

Honorable Tom Cashen
Commissioner of Labor
P.0. Box 21149

Juneau, AK 99802-1149

Re: AS 23.20.526 - Exclusions from the Definition of Employment
Dear Tom:

This will confirm our recent c mversation. In that conversation, | stated that
a problem had arisen regarding the exclusion of direct sellers from unemployment
insurance taxes. This case has arisen between the Department of Labor and Kirby Sales of
Juneau. In the early 1970s, the issue had previously come up and had been decided
favorably to Kirby of Anchorage by Superior Court decision. However, recent audits at
the Kirby of Juneau and Kirby of Anchorage stores raised the issue of whether direct
sellers were employees for the above-mentioned purposes.

The issue in Kirby Sales of Juneau dealt with 11 individuals who performed
as dealers selling vacuum cleaners through in-home demonstrations and whether they were,
in fact, employees under the definition found in AS 23.20.525(a)(10)(A), B), (C). The
tribunal decision in the matter found that these individuals satisfied part, but not all. of the
ABC test. As you are aware, the ABC test must be fulfilled in its entirety to create an
exclusion from the definition of employment contained in the Employment Security
statutes.

The issue was appealed to the Commissioner 3 office. The Commissioner
ruled in favor of the tribunal and actually reversed the tribunal 3 finding chat the salesmen
did not qualify under any portion of the ABC test. That issue is being appealed to the
Superior Court.

It is apparent under the decision of the tribunal and the Commissioner chat
the ABC test cannot be satisfied as interpreted by the Department. In ocher words, the
ABC test becomes an impossibility based upon the construction by the Department. This
would appear to be a negation by decision of the legislative intent. If the legislators did
not want the ABC test exclusion, they would not have created such a test. However, it
creates an immediate problem to the Department and to the individuals engaged in direct
selling.



Honorable Tom Cashen January 27, 1995 Page 2

The Alaska Department of Labor®s position in this issue seems concrary to
the nationwide trend wherein there isa specific exclusion of direct sellers from
employment security taxes. This is a recognition of the uniqueness of that industry, the
independence of the direct sllers, and the confusion and considerable cost both to the
direct sellers and to the regulatory agencies in applying exclusionary tests. The controversy
between the Department of Labor and direct sellers will not go away. It will be a
continuous source of appeal resulting in cost to both the Alaska Department of Labor and
to the individuals affected.

There appears to be no great policy reason for the inclusion of the direct
sellers in the definition of employment for employment security purposes. lwould believe
that the number of claims for these individuals would be extremely rare. Qualified and
competent sales personnel have littde trouble selling any product. Their profession is
professional sales. Others engaged in this endeavor arc individuals who do iton a part-
time or partial basis in conjunction with such activities as homemaking and domestic
endeavors.

According to correspondence from the Direct Selling Association, which is
an association with some 5.1 million direct sellers, the typical individual direct seller is a
woman who operates her own business part-time from her home. Her financial goals are
simple - to earn enough extra income for gifts, tuition, or family vacation. With my
client, Kirby, most of the direct sellers are professional sales people who <l Kirby or any
other product from which they can make a profit. The typical Kirby salesman will Il the
product from which he or she can make the most profit. Kirby only furnishes the
product.

These direct sellers work independently, they determine their own hours,
they generally determine their own territory, and they bear the financial profits and losses
of their own businesses.

According to the Direct Selling Association, Alaska is in a distinct minority
of applying the employment standards to these direct sellers. Where there isan ABC test,
some 16 states have found that direct sellers meet chat test. However, the major trend is to
exclude direct sellers by statute from the definition of employment. This certainly has
been the trend in the Pacific Northwest. The states of Washington, Oregon, ldaho, etc.
have done so.

We believe that direct sellers are not employees and direct selling companies
axe not employers. However, what isnow an unsettled state of the law will create
substantial problems and costs between the Department of Labor and direct sllers. The
Department will have to determine whether direct sellers, such as Amway, Tupperwarc,
and others, are employees within the meaning of your statute. 1 am enclosing suggested
legislation. This legislation is similar to that adopted in the state of Washington. It ismy
belief that the adoption in the state of Washington clarified this issue and eliminated the
continual friction or conflict between the Department and its myriad of direct sellers who,
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we believe, should not be considered employees for ESC purposes. It should be noced chat
in 1982, Congress passed the Tax Equity and Fiscal Responsibility Act and in enacting
Section 3508 of the Internal Revenue Code found that for federal employment tax
purposes, direct sellers are non-employee independent contractors. | would further noce
thac presently 28 states have similar or identical statutory classifications for direct sellers.

If, in fact, our figures are correct, the 28 states have exemptions for direct sellers and 16
states with an ABC test have found that direct sellers are independent contractors, that
Alaska would be in the distinct minority and somewhat untenable position of asserting a
contrary view.

I would appreciate consideration by the Department regarding this legislation
which would clarify this issue. | am taking the liberty of sending a copy of this
correspondence to Senator Kelly and several other legislators. If I may comment on the
foregoing or be of additional assistance in any regard, please contact me.

Very truly yours,

JERMAIN, DUNNAGAN & OWENS, P.C.

A - F

William K. Jermain

/jv

Enclosure

CcC: Steve Egli
Stan Borucki
Jim Cross
Eric Ellman
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SENATE BILL NO.

INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION

BY THE SENATE LABOR AND COMMERCE COMMITTEE BY REQUEST

ntroduced:
Referred:

A BILL

FOR AN ACT ENTITLED

i"An Act excluding certain direct sellers of consumer products from coverage

under the state unemployment compensation laws."

;BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 23.20.526(a) is amended by adding a new paragraph to read:

4 .
(A) directly sells or solicits the sale of consumer products ina .

(21) service of an individual who

prospective consumer 3 home but only if the seller or solicitor is physically

present in the home at the rime of the sale or solicitation, as applicable; a sale

or solicitation by telephone, mail, other telecommunications method, or other

nonpersonal method does not satisfy the requirement of this subparagraph;

(B) is compensated solely by i

() commissions on sales; or

@n

a profit represented by the difference between the

wholesale cost of the product to the seller and the final sale price to the

Vav >xc

eJpaerilrta
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consumer, and
(G penorms under a written contract with the person for whom
the service is performed that provides, notwithstanding AS 23.20.395(a), that
the individual s not an employee for purposes of this chapter or for federal or
state tax purposes.
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HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE STATE CAPITOL. JUNEAU. AK 99801-11X2
m i) 4654V54

SPONSCHFE SE@BTEM ENT

The Department of Labor has taken the position that direct
sellers are within the coverage of Alaska's unemployment
compensation statutes. HB 238, should it become law, provides an
exemption for direct sellers from suchcoverage.

Direct sellers are not employeesin the common understanding
of the term. They are individuals who sell ﬁroducts, with no
supervision, directly to their customers in their customers homes.
They are not paid a salary, and they are not paid on an hourly basis.
Their compensation is based  solely ontheir success inselling
products. This can be in the form of commissions, or alternatively,
compensation can be the profit they receive by selling their products
for more than they, the direct sellers, pay for them wholesale.
Because of these factors, direct sellers are individual contractors and
not employees, and therefore they are outside the underlying
purpose of unemployment compensation.

The federal government, for purposes of the Internal Revenue
Code, does not consider direct sellers to be employees. Thus, passage
of HB 238 conforms Alaska law with the treatment accorded to direct
sellers by federal law.

Your support is encouraged.



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 238
1995 LEGISLATIVE SESSION

Revision Data: Department Affected: Labor
Title: No unemployment comp for BRU: Employment Security
direct sellera Component:
Sponsor: Horne Labor A Commerce Employment/Unemployment 3ervice«
Requestor: House State_Affairs COMPONENT SERIAL NO. 1807
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY W FYOO FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPfTAL

CHANGE IN REVENUE
FUND SOURCE i

FUNDING; (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSmMONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY95) impact: S None

ANALYSIS: (Attach a separate page if necessary)

This bill excludes certain direct sellers from unemployment insurance coverage. The bill would have no
significant impact on the Unemployment Insurance Trust Fund as the services exempted by this bill represent
less than 500 Alaskans. Of this number, a very small percentage have filed for Ul benefits with a negligible
impact on administrative or trust fund dollars.

CcL
Prepared by: Rebeoitrjlince, Director f' n Phone: 465-2712
Division: Employment Security Date: 3/15/95

Approved by Commissioner Tom CaehamCommIlssjpner
Agency: Department of Labor C y Date: 3/15*5

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR"S LEGISLATIVE OFFICE
For further distribution information call the Governor®s Legislative Office

Rev 10r94 Page 1 of 1



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

1907, 465-3867 or 465-2450

FAX (9071465-2029 10SenadStrut. Suite 40
\ fail Stop J 101 Jureay, Aladka 9801-2106
MEMORANDUM March 9. 1995
SUBJECT: Sectional Summary of HB 238 (Direct sllars™ exclusion from

unemployment compensation)

TO: Representative Pete Kott
Attn: George Dozier

FROM: Teresa B. Cramer
Legislative Counsel

You have requested a sectional summary of the above-described hill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill 1tself is the best statement of its contents.
If you would like an interpretation of the hill as it may apply to a particular set of
circumstances, please advise.

Section 1 adds a paragraph to the section of law that lists the kinds of work that are not
considered "employment” under the unemployment compensation laws. Under the proposed
paragraph, door-to-door sellers as set out in the bill would be excluded from unemployment
compensation coverage.

TCklb
95-139._klb



March 16, 1995

Representedve Pete Kott
State tapitnl Building

Juneau, AK 99801
Dear Representative Kott:

fMcasc support the Bill to axcluee Direct Sellers from

State ‘'Jnemployrrent Conp«n*ation laws. Thank you.

/}1ncerely

John Latta

Hat-Su Kirby

P.O. Box 972143
WasUla, A& 99687-2143



March 16, 1995

Representative Petp Kott
State Capltnl Ruflding
JhJnpau, AK 99801

Dear Rep. K.ott:

| urge your support in the passage of the attached

Bill (HBf238). Thank you.

JH
pnr*insure



March 16, 1996

Representative Pete Kott
State Capitol Building
Juneau, A* 9wm

Dear Rep. Kott:

Please support the Bill to exclude Direct Sailors from

State Unemployment Compensation 'aws. Th*nt you

Sincerely

6631 Zurich St., *4
Anchorage, AK 99507



March 12, 1995
Dear Representative Kott:

This letter represents our testimony in support of excluding direct sellers of consumer
products from coverage under the state unemployment compensation laws.

The Juneau Chamber ofCommerce believes that direct sellers are, inessence, individual
small business owners. They work on a commission basis, set their own business routine,
and pay their own expenses.

Successful direct sellersmay move from product to product but the are only unemployed
ifthey choose not to work. Unsuccessful direct sellers do not last in this type ofwork

because they make no money.

With the Department of Labor has signing offon this legislation, this bill should be viewed
as a useful piece of housekeeping.

Director

124 West 5th Street ¢ Juneau, Alaska + 99801 Phone: (907)586-6420 = Fax: (907)463-5670
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Kirbv Sales & Service

7VWV) Old Sowud Hwy.
Anr.nor@g«. .VK99G18

March 9, 1995

Representative Pete Kott
state rapHoi Buildinj
Juneau. AK 99801

Dear Representative Kott.:
We u”g® your support in tne passage of tne ittiched

9H1 (HB #238>. Thank you.

Sincerely,

R- CJUO-2 fr
Jares R. Cross
Factory (Msrr-juror
Orhy Sales V «ar71CP
Anchorage, Ar

JPC/mijl
enclosure

TEL; (SLT' 314-4343
PAX: fqon 344-7.ira



March 16, 1995

Representative Pete Kott
State Capitol Building
Juneau. AK 99801

Please support the B ill to exclude Direct Sellers
State Unemployment Compensation laws. Than” you.
M/rta B. Flores
CMBT Kirby

4900 Pal*er/Nasllla

W astlla.

AK

99654

from

llwy 11A



Kirby Sales & Service

840 Colief* Road Tel: (907)462.2101
Pturbaukit, Alaoht, 99701 Fax: 1907) IS* 67tW

March 16, 1995

Representative Pete Kott
State Capitol Building
Juneau, AK 99801

Dear Rep. *ott:
I urge your support <n the pacaage of tho attached

Bill (HBI238). Thank you.

Sincarely

Kel Honey c
Koney | Associates
840 College Rd.
f-alrbanks, AK 997U1

nm
enclosure



March 16, 1995

Representative Pete Kott
State C-epHol fiu<l«Hng
Jluneau, AK 99801

Dear Pep. *ott:

Please support the 8111 to exclude Direct SePors from

State Unemployment Compensation laws. Thank you.

Sincerely,
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March 16, 1995

The Honorable Pete Kaa
Alaska House of Representatives
Juneau, AK 99801-11*2

VIAFACSIMILE
Dear Rep. Kott.

As you know, Ve have been working with Steve Egh and others to promote an exemption for direct
sellers from Alaska's unemployment compensation law. Although DSA agrees in principle with
H,B, 238's goal to exempt direct sellers, we have several concerns with the bill draft.

DSA feels very strongly that the exemptioa should conform to the exanptioc language adopted by
the federal government and (Sevens of other states This language has been the result of thousands
of hours of vwxk by many parties to promote a level of consistency for our 150 muftistate direct
selling companies whose lives would otherwise be comp'icaiod by a mynad of stale exemptions
To truly exempt all direct sellers, DSA requests amendments to your legislation to conform to the
language wsxd by ether states and the U S Internal Revenue Code (enclosed).

Specifically. Section 23 20.526(aX21)(A) would be of value only to direct seders who arc
ph>sieally present inae summer's home As sou know, many direct selling operations are
multilevel in nature, meaning that a person can earn income not only from commissions as a result
of their own sales, but also from override bonuses from the sales of others. As a result, Sec
(aX21XA) would cot exempt direct sellers why are ax independent as a't ether direct sellers, simply
because they do ool always sdl directly to a consumer in his Of her home.

Further, not all direct sales occur at the consumer's home, but could take pbee at the direct seller’s
home, someone eljc’s home, or an office Direct .sales presentations are often made at parties, and
these parties occur at a borne, but not necessarily the buyer’s home

With regard to Section (aX21XB). direct sellers cam compensation by many means, including
override bonuses from the sales of others, and other incentive bonuses, like pink Cadillacs. Section
(aX2IXB) docs not recognize other methods of compensation that arc vital to the direct gelling
industry.

Finally, Sec (a)(2IXC) would require direct sales contracts to state dial the seller would oi t be
treated as an employee “fix pun-jscs of this section”, thereby mandating (hat coolroots with
Alaskan direct sellers ipcrificaliy cite Alaskan law. Direct sales contracts arc printed for use in all
50 states If each state were to require different printing requirements, tremendous oewts would be
imposed oq (rational direct selling companies.



The lInroraR: Pete Kott

March 16, l«V5

Page 2

Fix J! uf Uw above reasons, 1suggest that the bill draft be amended to rnrform to federal and

odua srutcs' laws. For your review, | have enclosed tv,0 alternative suggested amendments, as well
as the section of the U S Internal Revenue Cede that defines direct sellers

| would be happy to discuss this furdier with you Please fed free to call me with any questions.

Sincerely,

Erie s. EHman
Aisdeiate Ailcrncy/Maiuigu, Government Relations

Enclosure
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DSA SUGGESTED AMENDMENT
TO ALASKA’S LADOR AND WORKERS’ COMPENSATION LAW
ALTERNATIVE H

Sec 23 20 526(a) is amended by adding a new paragraph to read:
(21) service by a direct sellers if
(A) such person is

(i) engaged in the trade or business of selling (or soliciting the sale
of) consumer products, services or other intangibles to any buyer on a buy-scll basis or a
deposit-commission basis for resale (by the buyer or any other person) in the home or
otherwise than in a permanent retail establishment, or 'ii) is engaged in the trade or
business of selling (or soliciting the sale of) consumer products, services or other
intangibles in the hnr.ie or otherwise than in a permanent tctail establishment,

(B) substantially all the remuneration (whether or not paid in cash) for the
performance of the services described in subpmagiaph (21XA) is directly related to sales
or other output (including the performance of services) rather than to the number of houis
worked, and

(C) the services performed by the person are performed pursuant to a
written contract between such person and the person for whom the services are performed
and such contract provides that the person will not be treated as an employee for federal
and state lax purposes.

DSA SUGGESTED AMENDMENT
TO ALASKA’S LABOR AND WORKERS” COMPENSATION LAW
ALTERNATIVE If2

See 23.20.526(a) is amended by adding a new paragraph to read

(2!) services by a direct sellers as defined by 26 U S C. Section 3508.
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Amway Corporation, 7575 Fulton Street East, Ada, Michigan 48355-0001
Legal Division

FAXCOVER SHEET

DATE: 3/27/85

TO: Clerk of House State Affairs Committee
FAX NUMBER: (907) 465-2381

FROM: Dirk Btoemendaal

Amway Corporation
Legal Division
(016) 676-7010

FAX NUMBER: (616) 676-9027
PAGES, INCLUDING COVER: 3
COMMENTS: Please distribute a copy of the following letter addressed to Jeanette

James toevery member of the House State Affairs Committee including: Rep. Scott Ogan,
Rep. Lyde Green, Rep. Ivan lvan, Rep. Brian Porter, Rep. Caren Robinson, Rep. Ed Willis.
Thank you very much for your attention to this matterl

CONFIDENTIALITY NOTE: The documents accompanying this facsimile message
contain Information belonging toAmway Corporationwhich is confidential and/or legally
privileged. The information is intended only for the use of the individual or entity named
above. [fyou are not the intended recipient, you are hereby notified that any

disclosure, copying, distribution or the taking cfany action in reliance on the contents of
this telecopled information Isstrictly prohibited. Ifyou have received this telecopy In
error, please immediately notify us by telephone to arrange for retum of the original
document to us.

NOTE: Ifyou are having trouble receiving this fax, please call (616) 676-5130.
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Amway Corporatton, 7575 Fulton Street East. Ada, M ichigan 49355-0001
LogoiDivision

March 27, 1995
VIAFACSIMILE: @¥)456-238L

The Honorable Jeanette James, Chair
House State Senate Affairs Committee
State Capitol Bldg

Juneau, AK 99801-1182

Sbject HuseBlIZB/DirectHlBs

Dear Chairman James:

I understand House Bill 238, a bill proposing to exempt direct sellers from coverage under
the state unemployment compensation law, may soon be heard in the House State Affairs
Committee, While Amway understands the intent of the legislation, (on behalf of our many
independent Alaska distributors) we must express our opposition to the bill in its current form

By way of briefbackground, Amway Corporation is a manufacturer and distributor of a
wide variety of home care and personal care products sold by thousands of independent
distributors throughout the country. Alaska Amway distributors <ll products to family, friends
and neighbors, while interesting others to do the same, in an effort to supplement their family
incomes. Amway distributorships are not only in the large cities of Anchorage and Fairbanks, but
also in small towns and villages throughout the entire state. Certainly, Amway isconcerned about
legislationwhich could inadvertently Impact these very small businesses.

Amway distributors are not employees ofAmway Corporation but are instead independent
contractors. They decide for themselves the hours during which they wish to pursue their
opportunity and the amount of effort they wish to expend. They determine the prices at which
they sl their products, are responsible for the business expenses they incur, they keep their own
records and accounts, bear the risk of loss, and keep for themselves the fruits of their enterprise.
They are truly independent business persons and their status aa independent contractors is not

disputed.

While HB 238 proposes to specifically exempt direct sellers from the state unemployment
compensation law, unfortunately the bill’s language is flawed. The language should track
existing law in some 25 states which directly follow the language enacted in the Tax Equity and
Fiscal Responsibility Act of 1982 (TEFRA). This language is time-tested and ensures that
legitimate direct sellers are indeed exempted from coverage under the state employment laws.

HB 238"s language, on the other hand, is limited to sales made at a prospective customer 3
home and does not cover sales made at either the direct sellers home or at any other location.

TAX (M ) 676-9027
AULIBMINTIIXC
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House State Affairs Committee
March 27,1995
Page 2

However, Amway distributors, and many other direct sllers, may demonstrate, explain and <ll
their products at their own homes and other locations, including businesses, public halls, schools,
churches and the like. Itisunwise to limit the language to the customer 3 home; a direct seller 3
status should not depend upon where he or she makes a sale, itshould Instead key on the activity
itelf

Second, HB 238 3 definition of “Compensation”” is unnecessarily specific.  Amvvay
distributors may earn money not only on their basic discount when products are bought and sold,
but may also earn money through eaming performance bonuses (which performance bonuses are
based not only on one 3own sales, but also on those of the distributor 3 downlines). However,
HB 238 3 language deviates firon the accepted language and could be narrowly interpreted to be
limited to a distributor 3 own sales. Consequently, while the status of direct sellers such as
Amway distributors is certainly not in dispute, we are concerned that a distributor 3 normal
activity which falls outside the language of HB 238 could inadvertently subject them to state
unemployment compensation law.

Therefore, Amway respectfully urges you to hold oppose HB 238 in its current form. If
you wish to contact me directly, please call me at (616) 676-7010 or by fox at (616) 676-5624.
Thank you for your attention.

Sincerely,

Dirk C. Bloemendaal, Counsel
Corporate Government Affairs

Attachment (TEFRA language)

cC: Members of theHouse State Affairs Committee
Joe Mariano, DS A

»ul«vdontju3doc
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MAR-27-95 MON 1:37 PM  LONGABERGER COMPANY

| ongaberger’

Company

March 26, 1995

The Honorable Jeanette James
Alaska House of Representatives
Stare Capitol

Juneau, AK 99801-1182

Dear Representative James:

ft is my understanding that the Alaska legislature Is considering two bills dealing with unem™ >yment
compensation which creates ambiguous language for thousands of direct sellers inyour state.

Specifically, the Legislation currently pending in both bouses are Senate Bill 122 and House Bill 238. |
respectfully request your consideration of an amendment which would conform Alaskan law with the
federal direct seller exemption used in several other states throughout the nation.

It is my view that by adopting the federal TEFRA language, Alaska would simplify the treatment of
direct sellers in the area of unemployment compensation. As | read the legislation as currently drafted,
direct sales which occur outside the consumer's home would not be exempt from these provisions. While
the overwhelming majority of direct sales does occur In a borne setting, they do not necessarily occur in
the home of the consumer. This is an Important disdncdon because many occur in an office setting or tha
home of a person hosting a party or demonstration. This confusion would hurt current direct sellers and
other individuals considering the direct selling opportunity. By adopting the federal TEFRA exemption,
these problems would be solved and Alaska would join several other states in the nation to statutorily
define direct sellers as Independent contractors.

The Longaberger Company is a national direct selling company with nearly 100 independent sales

associates in Alaska marketing hand-crafted baskets, pottery and decorative accessories through in-home
demonstrations or "shows.* Typically, Longaberger sales associates view their Longaberger business as
an ideal part-time opportunity to supplement an increasingly tight family budget or earn extra income for

a specific goal like a child's education.

Thank you very much for considering our views regarding this legislation. Again, | respectfully request
your favorable consideration of an amendment to adopt the federal TEFRA exemption for direct sellers in
the Alaskan unemployment compensation law. Please do not hesitate to contact mo should you have any

questions

Sincerely,

Michael L.
Vice President

95 North Chestnut Street * Dresden, Ohio USA 43821-9600 « 614-754-5000 ¢ FAX 614-754-5240



March 27,1995 duane r.evanb

Vice president <
finance and (hiCi"
AaMINISTIIATIVC'Or'l ICC* *
Jeanette James, Chair FAX: 907/465-2381

House State Affairs Committee
Alaska State Legislature

State Capitol . *
Juneau, AK 99801-1182 ‘

RE: Alaska H.B. 25S.%P(d SB,122-Unemployment Compensation
Dear Ms. James:

Watkins Incorporated Is a direct selling company based in Winona, Minnesota. We
have been In business for 127 years. Watkins products are sold by many, thousands of
independent representatives throughout the U.S. and Canada directly to consumers.
Representatives purchase from us at wholesale and sell at retail. They are not paid
any wages or commissions. They are Independent contractors and not employees or

agents: L ‘ v

The majority of Watkins representatives are women who sell on a paft-time basis to

supplement family income. There Is a high representative .turnover in the direct selling

industry. Very large numbers enter and exit the representative organizations on a daily
¢ basis. *

We are concerned about the limiting effects of the language exempting direct sellers .
from unemployment compensation requirements which apply only for direct selling
representatives who are in the consumer’s home and for only those transactions that
occur in the customer's home.

We urge that the-language of the exemption be clarified to conform to the federal direct
seller exemption (26 U.S.C.,- Sec. 3508). This would not in any"way preempt state law
but simply make the exemption language uniform with federal law and the law of many
states. ; : L '

Direct sellers use a number of plans in selling directly to the.consumer. Sale to the
consumer in his/her home is only one.of such plans. The limiting affect of the
exemption'as worded would make the administration of this proposed law very difficult
for the state and direct selling companies. We urge that the exemption language in
these bills be changed to conform to the federal direct seller exemption.

WATKINS INCORPORATED \ * re.

t * *

Duane R. Evans
Vice Ptesident, Finance &

150 LIBERTY 3W2i#f.AdfW?eFi~9vPt8pJ?, T MINEM»3TA « 35987-0570 « PHONE (3071 457-3300 « Ex. (B07) 402 6723
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Amway Corporation, 7575 Fulton Street East, Ada, Michigan 49355-0001
Legal Division

FAXCOVER SHEET

DATE: 3/27/95

T0: Clerk of House State Affairs Committee
FAX NUMBER: (907) 465-2381

FROM: Dirk Bloamendaa!

Amway Corporation

Legal Olvislon

(616) 076-7010
FAX NUMBER: (616) 676-9027
PAGES, INCLUDING

OMMENTS: Dear Clerk; He”l Please ignore and toss my firstfaxwhich
contained our letter to Chairman James without a signature and an Incorrect heading.
Included with this fax isthe same letterwith a signature and correctlonl Thank you for al your
help. Leslie Dodgson, Assistant to Dirk Bloemendaal

CONFIDENTIALITY NOTE: The documents accompanying this facsimile message
contain information belonging toAmway Corporationwhich isconfidential and/or legally
privileged. The information is intended only for the use of the individual or entity named
above. Ifyou are not the intended recipient, you are hereby notified that any

disclosure, copying, distribution or the taking of any action in reliance on the contents of
this telecopied Information is strictly prohibited. Ifyou have received this telecopy in
error, please immediately notify us by telephone to arrange for retum of the original
document to us.

NOTE: Ifyou are having trouble receiving this fax, please cll (616) 676-5130.
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AxxatoyCorporation, 7575 Fulton Street East, Ada, Michigan 49355-0001
Legal Division

March 27,1995
VIA FACSIMILE: (907) 465*2381

The Honorable Jeanette Janies, Chair
House State Affairs Committee

State Capitol Bldg

Juneau, AK 99801-1182

Subject: House Bill 238 /Direct Sellers
Dear Chairman James:

I understand House Bill 238, a hill proposing to exempt direct sellers from coverage under
the state unemployment compensation law, may soon be heard in the House State Affairs
Committee. While Amway understands the intent of the legislation, (on behalf of our many
independent Alaska distributors) we must express our opposition to the bill In Hscurrent form

3y w ay of briefbackground, Amway Corporation is a manufacturer and distributor of a
wide variety of home care and personal care products sold by thousands of independent
distributors throughout the country. Alaska Amway distributors sll products to family, friends
and neighbors, while interesting others to do the same, in an effort to supplement their family
incomes. Amway distributorships are not only inthe large cities of Anchorage and Fairbanks, but
also in small towns and villages throughout the entire state. Certainly, Amway isconcerned about
legislationwhich could inadvertently impact these very small businesses.

Amway distributors are not employees ofAmway Corporation but are instead independent
contractors. They decide for themselves the hours during which they wish to pursue their
opportunity and the amount of effort they wish to expend. They determine the prices at which
they <l their products, are responsible for the business expenses they incur, they keep their own
records and accounts, bear the risk of loss, and keep for themselves the fruits of their enterprise.
They are truly independent business persons and their status as independent contractors is not

disputed.

While HB 238 proposes to specifically exempt direct sellers from the state unemployment
compensation law, unfortunately the bill3 language is flaved. The language should track
existing law insome 25 states which directly follow the language enacted in the Tax Equity and
Fiscal Responsibility Act of 1982 (TEFRA). This language is time-teSted and ensures that
legitimate direct sellers are indeed exempted from coverage under the state employment laws.

HB 238 3 language, on the other hand, is limited to salesmade at a prospective customer 3
home and does not cover sales made at either the direct seller 3 home or at any other location.

FAX (416) 676-9027
»UPrYDQINTIMBDOC
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House State Affairs Committee
March 27, 1995
Page 2

However, Amway distributors, and many other direct sllers, may demonstrate, explain and <l
their products at theirown homes and other locations, including businesses, public halls, schools,
churches and the lile. It isunwise to limit the language to the customer 3 home; a direct seller 3
status should not depend upon where he or she makes a sale, itshould instead key on the activity
it

Second, HB 238 3 definition of “Compensation””is unnecessarily specific. Amway
distributors may eam money not only on their basic discount when products are bought and sold,
but may also earn money through earning performance bonuses (which performance bonuses are
based not only on one 3 own sales, but also on those of the distributor 3 domlines). However,
HB 238 3 language deviates from the accepted language and could be narrowly interpreted to be
limited to a distributor 3 own sales. Consequently, while the status of direct sellers such as
Amway distributors is certainly not in dispute, we are concerned that a distributor 3 normal
activity which falls outside the language of HB 238 could inadvertently subject them to state
unemployment compensation law.

Therefore, Amway respectfully urges you to hold oppose HB 238 in its current form. If

you wish to contact me directly, please call me at (616) 676-7010 or by fax at (616) 676-5624.
Thank you for your attention.

Corporate Government Affairs
Attachment (TEFRA language)

cc: Members oftheHouse State Affairs Committee
Joe Mariano, DS A

uuisea/DejKTIMaooc



MyoCare

27 March 1995

Honorable Jeanette James
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Via Fax NO.: 907/465-2381

Re: Alaska H.B. 238 and S.B. 122 (Exemption language)

Dear Chairman James:

AdvoCare is a direct selling company based In Dallas, Texas, with
thousands of independent contractors nationwide. Consequently, W9 are very
Interested in working to ensure the rights of our contractors are not unduly
jeopardized by proposed legislation in which the verbiage can be
misinterpreted or which contain unnecessary restrictions. Such is the case in
the above noted bill, which will be heard on March 28 In Juneau.

To be specific, phrasing as is currently written in this bill would limit
sales transactions such that they could take place only with the direct seller in
the customer’s home, and only to that customer. In actuality, direct selling
occurs in many settings and between many people. Often, there are "home
parties” to which a customer Invites friends, and a direct seller presents the
products (such as Tupperware or Mary Kay) to all in attendance. Or, sales
might happen between co-workers In the workplace when one of them is an
independent contractor. Perhaps someone visiting the direct seller In the
seller's home would make an Inquiry and subsequent purchase.

We understand that the federal government has in place an exemption
so worded as to benefit both the public and the direct seller, WithOUtdetracting
from the primary purpose of your proposed bill. We would ask that you
consider including this standard exemption language In the bill.

Respectfully,

Ruth Ann Box
General Counsel

/bis
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Doris K. Christoph*r *President
330 South Route 53 + Addlwu, IL 60101-3079 « 708/261-8900 « Fax 708/261-8585

March 27, 1995

House State Affairs Committee
Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Representative;

lwrite to you on behalfof The Pampered Chef, a direct sellingcompany, regarding AlaskaHB 238,

dealing with Unemployment Compensation. We belong to the Direct SellingAssociation (DSA) which isthe
national trade association which represents companies that sl their products through personal explanation and
demonstration in the home by independent contractors. The Pampered Chefisan Illinois based company which
<llIs kitchen tools through home parties inall 50 states. Other members ofD S A typified by companies such as
Avon Products, Amway Corp. and Mary Kay Cosmetics sdl through tens of thousands of Independent
contractors.

We are fearful that the present draft of thishill would fell harshly on direct sellingcompanies. Itisour position
that an Alaskan direct seller exemption should conform to the exemption language adopted by the federal

government and dozens of other states.

In addition, the language of the current bill could be harmful by creating a definition of direct sellingunder
Alaska law that is different from that which exists under any other jurisdiction. The language which currently
exists isnot heipfiil to Alaskan direct sellerswho engage ina variety of sellingmethods. Not all direct sales
occur at the consumer Shome; they could take place at the direct sller’shome, someone else*shomo, or an
office. For example, The Pampered Chef 3 independent contractors put on selling presentations athome parties

held by one hostess wi'th his/her invited guests. Most Alaskan direct sellerswould not be able to take advantage
ofthe proposed direct seller exemption currently present inthe hill.
»

We are opposed to the current bill and request tiat itbe redrafted to adopt federal exemption language only so as
not to be harmful to the direct selling industry inAluika. We urge you to support our concems.

Sincerely,

President

DKC/db
The Kitchen Store That Comes to Your Door ®

sod no J3HO 03d3dwvd 3H1 S050t92002 Otr:2.t SG.ZS'dVW
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9 Hipperware*

March 27, 1995

The Honorable lvan lvan
Alaska State Legislature VIA FACSIMILE
State Capitol
Juneau, AK 99801*1182
RE:  Alaska SB 122

Dear Representative Ivan:

Iwrite on behalf of Tupperware regarding Senale Bill 122, a hill dealing with direct
sellers and unemployment compensation. [Itis unfortunate that the hillwas passed and
the hearing ended before any witnesses (other than the sponsor”s staff) were called as
Joe Mariano of the Direct Selling Association (DSA) was present and signed up to
testify. The DSA s the national trade association that represents Tupperware and other
companies which market their products through personal demonstration, primarily
though not exclusiwely, inthe homo. The 150 corporate members represent almost 0
million people nationally who <ell for them as independent contractors.

While we agree In principal with the Intent of SB 122 to clarify that direct sellers are not
currently covered by Alaska®s unemployment compensation law, we are concerned that
the legislationwould do so Ina manner inconsistent with Federal and other state laws.
Wo hope to offer amendments which will nake Alaska™s law consistent with the other
narrow laws which define direct sllers, as we believe such consistency is vital for
direct sellers and the adninistrators of the lawv. Without amendment, the current draft
of the hill does not accurately define all direct sellers and presents the undesirable
possibility that some well known direct sellers would not be able to qualify under its
provisions. Wo trust this serious flaw can be simply remedied by referral to the existing
definition of "direct seller used In the federal Intermal Revenue Code. We hope to do
so with the agreement of dl interested parties. Federal language has been in place
since 1982 and has proven to bo an effective, limited definition for federal tax purposes.
Only true direct sellers (Avon Representatives, Amway Distributors, Kirby salespeople,
Mary Kay Oeauy Consultants, etc...) have qualified under this Federal definition. We
believe the reference to or Incorporation of this language Into Alaska™s law will be the
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Alaska SB 122
March 24,1995
Pago two

simplest, most limited and effective manner of clarifying direct sllers” status under the
lav. In the absence of such an amendment, we oppose ulfimate passage of SB 122.
On behalf of the thousands of Alaskan direct sellers. | thank you for your consideration
of our concerns.

Lawrie Platt Hall
Director, External Affairs

CC: Joe Mariano (Direct Selling Association)
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Amway Corporation, 7575 ,-ulton Street East, Ada. Michigan 49355 0001
Legal Division

March 21, 1995

The Honorable Jeannette A. James, Chair
House Str.te Affairs Committee

Capitol Building Rrn 102

Juneau, AK 99801-1182

Subject: House Bill 238 / Direct Sellers
Dear Representative James:

1 understand House Bill 238, a bill proposing to exempt direct sellers from cove age
under the state unemployment compensation law, may soon be heard in the House State
Affairs Committee. While Amway certainly understands the intent of the legislation, we must
express our opposition to the bill in its current form on behalf of our many independent
Alaska distributors.

By way of brief background, Amway Corporation isa manufacturer and distributor of a
wide variety of home care and personal care products sold by thousands of independent
distributors throughout the country. Alaska Amway distributors sell products to family,
friends and neighbors, while interesting others to do the same, in an effort to supplement their
family incomes. A inway distributors currently operate in all 50 states as well as over 60
countries and territories. Certainly, Amway is concerned about legislation which could
inadvertently impact these very small businesses.

Direct sellers such as Amway distributors are not employees of Amway Corporation
but are instead independent contractors. They decide for themselves the hours during which
they wish to pursue their opportunity and the amount of effort they wish to expend. They
determine the prices at which they sell their products, are responsible for the business expenses
they incur, they keep their own records and accounts, bear the risk of loss, and keep for
themselves the fruits of their enterprise. They are truly independent business persons and their
status as independent contractors is not disputed.

While HB 238 proposes to specifically exempt direct sellers from the state
unemployment compensation law, unfortunately the bill 3 language is flawed. The language
should track existing law in some 25 states which directly follow the federal language enacted
in the Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA). This language is time-
tested and ensures that legitimate direct sellers are indeed exempted from coverage under the
state employment laws.

FAX 1616) 676-W27



March 21, 1995
Page 2

HB 238 3 language, on the other hand, is limited to sales made at a prospective
customer 3 home and does not cover sales made at either the direct seller3 home or at any
other location. However, Amway distributors, and many other direct sellers, may
demonstrate, explain and sell their products at their own homes and other locations, including
businesses, public halls, schools, churches and the like. [t is unwise to limit the language to
the customer 3 home; a direct seller 3 status should not depend upon where he or she makes a
sale, 1tshould instead key on the activity rt=elf.

Second, HB 238 3 definition of “Compensation””is unnecessarily specific. Amway
distributors may earn money not only on their basic discount when products are bought and
sold, but may also earn money through earning performance bonuses. These performance
bonuses are based not only on one3 own sales, but also on those of the distributor3
downlines. However, HB 238 3 language deviates from the accepted language and could be
narrowly interpreted to be limited to a distributor 3 own sales. Consequently, while the status
of direct sellers such as Amway distributors is certainly not in dispute, we are concerned that a
distributor 3 normal activity which falls outside the language of HB 238 could inadvertently
subject them to state unemployment compensation law.

Therefore, Amway respectfully urges you to hold HB 238 so that these differences can
be resolved. I understand Joe Mariano of the Direct Selling Association will be in Juneau for
the committee hearings and can answer any questions you may have. In the meantime, ifyou
wish to contact me directly, please call me at (616) 676-7010 or by fax at (616) 676-5624.
Thank you for your attention to our concerns.

Corporate Government Affairs

Attachment (TEFRA language)

cC: Members of the House State Affairs Commi ttee
Joe Mariano, DSA



TEFRA LANGUAGE

§ 3508. Treatment of real estate agents and direct sellers

(a) General rule.—For purposes of this title, in the ease of servic-
es performed as a qualified real estate agent or as a direct seller—
(1) the individual performing such services shall not be treat-
ed as an employee, and
(2) the person for whom such services are performed shall
not be treated as an employer.

(b) Definitions.—For purposes of this section—

(1) Qualified real estate agent.—The term "qualified real
estate agent” means any individual who is a sales person >—
(A) such individual is a licensed real estate agent,

(B) substantially all of the remuneration (whether or not
paid in cash) for the services performed by such individual
as a real estate agent is directly related to sales or other
output (including the performance of services) rather than
to the number of hours worked, and

(C) the services performed by the individual are per-
formed pursuant to a written contract between such indi-
vidual and the person for whom the services are performed
and such contract provides that the individual will not be

26 § 3508 EMPLOYMENT TAXES Subtitle C

treated as an employee with respect to such services for
Federal tax purposes.

(2) Direct seller.—The term "direct seller" means anv person
if-

(A) such person—

() is engaged in the trade or business of selling (or
soliciting the sale of) consumer products to any buyer
on a buy-scll basis, a deposit-commission basis, or any
similar basis which the Secretary prescribes by regula-
tions, for resale (by the buyer or any other person) in
the home or otherwise than in a permanent retail
establishment, or

(IN) is engaged in the trade or business of selling (or
soliciting the sale of) consumer products in the home
or otherwise than in a permanent retail establishment,

(B) substantially all the remuneration (whether or not
paid in cash) for the performance of the services described
in subparagraph (A) is directly related to sales or other
output (including the performance of services) rather than
to nbcr of hours worked, and

(Ci the services performed by the person are performed
pursuant to a written contract between such person and the
person for whom the services are performed and such
contract provides that the person will not be treated as an
employee with respect to such services for Federal tax
purposes.

(3) Coordination with retirement plans for self-employed.—
This section shall not apply for purposes of subtitle A to the
extent that the individual is treated as an employee under
section 401(c)(1) (relating to self-employed individuals).

(Added Pub. L. 97-248, Title Il, § 269(a), Sept. 3, 1982. 96 Slat. 551.)
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March 17, 1995

via fax. 465-2278

Rep. Jeanette James
Room 501 State Capitol
Juneau, AK 99801-1182

Re: Amendment to AS 23.20.525(a)(10)(A), (B), and (O)
House Bill 238

Dear Representative James:

I am writing to request your support of the passage of House Bill 238. A
problem has arisen regarding the exclusion of direct sellers from unemployment insurance
taxes. The case has arisen between the Department of Labor and Kirby Sales of Juneau. In
the early 1970s, the issue had previously come up and had been decided favorably to Kirby
of Anchorage by a Superior Court decision. However, recent audits at Kirby of Juneau
and Kirby of Anchorage stores raised the issue of whether direct sellers were employees for
employment security tax purposes.

It became apparent that it was difficult for the Department of Labor to find
anyone not covered as employees. The legislature passed an ABC test. The Department 3
interest was not in excluding any category of employee. This is not the fault of the
Department whose job is to collect taxes. Itwas apparent that any interpretation would be
construed against excluding these individuals from coverage.

There isno great policy reason for exclusion of direct sellers from the
definition of employment for employment security purposes. These individuals are
independent contractors and not subject to any control by the owner of the goods which
they <ll. Qualified and competent sales personnel usually have little to no trouble finding
employment and rarely, ifever, would make a claim for unemployment compensation.
Their profession is one of professional sales and they are generally responsible for how
those sales are effected.

These direct sellers work independently, they determine their own hours,
they generally determine their own territory, and they bear the financial profit and losses
of their own business. This is the way they like to do business. Nationwide, the trend is
to definitely exclude these individuals from coverage. Where there isan ABC test, some 16
states have found that direct sellers meet that test. However, the major trend is to exclude
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direct sellers by statute from the definition of employment. This certainly has been the
trend in the Pacific Northwest. Most of the states in the Pacific Northwest have passed
legislation similar to that pending before your committee granting those exclusions.

I believe direct sellers are not employees and direct selling companies are not
employers. However, the unsettled status of the law will cause continued litigation.
Alth.Qpgh 1, as a lawyer, may prosper from such uncertainty, it is not a productive use of
either state or private resources. Certainty in business practices it is always the more
desirable goal. Iwould urge the committee to adopt House Bill 238 so that this issue can
be clarified and so these direct selling companies, the direct sellers, and the Department of
Labor can utilize their resources in a more productive manner. This would, resolve the
potential of an ongoing dispute which need not exist.

I thank you and the members of the committee for any consideration you
will pay this request. If I can clarify the foregoing or be of assistance in any manner
regarding this legislation, 1 would be most pleased.

Very truly yours,

JERMAIN, DUNNAGAN & OWENS, P.C.

William K.. Jermain

ljv
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direct sellers by statute from the definition of employment. This certainly has been the
trend in the Pacific Northwest. Most of the states in the Pacific Northwest have passed
legislation similar to that pending before your committee granting those exclusions.

I believe direct sellers are not employees and direct selling companies are not
employers. However, the unsettled status of the law will cause continued litigation.
Alth.Qjigh 1, as a lawyer, may prosper from such uncertainty, it isnot a productive use of
either state or private resources Certainty in business practices it is always the more
desirable goal. 1would urge the committee to adopt House Bill 238 so that this issue can
be clarified and so these direct selling companies, the direct sellers, and the Department of
Labor can utilize their resources in a more productive manner. This would, resolve the
potential of an ongoing dispute which need not exist.

I thank you and the members of the committee for any consideration you
will pay this request. If 1l can clarify the foregoing or be of assistance in any manner
regarding this legislation, |1 would be most pleased.

Very truly yours,

JERMAIN, DUNNAGAN & OWENS, P.C.

William K. Jermain
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January 27, 1995

Honorable Tom Cashen
Commissioner of Labor
P.0. Box 21149

Juneau, AK 99802-1149

Re: AS 23.20.526 *Exclusions from the Definition of Employment
Dear Tom:

This will confirm our recent conversation. In that conversation, | stated that
aproblem had arisen regarding the exclusion of direct sellers from unemployment
insurance taxes. This case has arisen between the Department of Labor and Kirby Sales of
Juneau. In the early 1970s, the issue had previously come up and had been decided
favorably to Kirby of Anchorage by Superior Court decision. However, recent audits at
the Kirby of Juneau and Kirby of Anchorage stores raised the issue of whether direct
sellers were employees for the above-mentioned purposes.

The issue in Kirby Sales of Juneau dealt with 11 individuals who performed
as dealers selling vacuum cleaners through in-home demonstrations and whether they were,
in fact, employees under the definition found in AS 23.20.525(a)(10)(A), B), (). The
tribunal decision in the matter found that these individuals satisfied part, but not all, of the
ABC test. As you are aware, the ABC test must be fulfilled in its entirety to create an
exclusion from the definition of employment contained in the Employment Security
statutes.

The issue was appealed to the Commiss®oner 3 office. The Commissioner
ruled in favor of the tribunal and actually reversed the tribunal 3 finding that the salesmen
did not qualify under any portion of the ABC test. That issue is being appealed to the
Superior Court.

iQ

It is apparent under the decision of the tribunal and the Commissioner thar
the ABC test cannot be satisfied as interpreted by the Department. In other words, the
ABC test becomes an impossibility based upon the construction by the Department. This
would appear to be a negation by decision of the legislative intent. If the legislators did
not want the ABC test exclusion, they would not have created such a test. However, it
creates an immediate problem to the Department and to the individuals engaged in direct
selling.
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the nationwide trend wkes*ifefij”~G» is a specific exclusion of direct sellers from
employment security taxes. This is a recognition of the uniqueness of that industry, the
independence of the direct sllers, and the confusion and considerable cost both to the
direct sellers and to the regulatory agencies in applying exclusionary tests. The controversy
between the Department of Labor and direct sellers will not go away. It will be a
continuous source of appeal resulting in cost to both the Alaska Department of Labor and
to the individuals affected.

There appears to be no great/policv reason for the inclusion of the direct
sellers in the definition of employment fpr employment security purposes. Twould believe
that the number of claims for these individuals would be extremely rare. Qualified and
competent sales personnel have littde trouble selling any product. Their profession is
professional sales. Others engaged in this endeavor are individuals who do fton a part-
time or partial basis in conjunction with such activities as homemaking and domestic
endeavors.

Accordincto correspondence from the Direct Selling Association, which is
an association with”~dmc a<l million direct sellers, theMypipafmdividual direct sailer is a
won/an who operates ner own business paric-tm*ffom her home. Her fin“umjr goals
simple / to earn enough extra/rfv*nne forJjrffsi tuition, or family vacatif
client, Kirbw" most ofjTthe difect sjtiw™emrojfssional sales peoplewiio sl iyjrtfy gr
otHer product from whtdn they*can make a profit. The typical Korby salesman will
productTrom which he o<sne can make tne most profit. Kirby only furnishes the
product. ,0

These direct sellers work independently, they determine their own hours,
they generally determine their own territory, and they bear the financial profits and losses
their own businesses.

AcuwdinxtLu lligDina Gelling Associth” Alaska i in a distinct minority
of applying the employment standards to these direct sellers. Whum iliui isun ADC last,
hn-irfflunri rlrii i 1 #lrim nAiliirmr the major trend is to
exclude direct sellers by statute from the definition of employment. This certainly has®
been the trend in the Pacific Northwest. The states of Washington, Oregon, ldaho, etcT *_,
have done so.

that direct sellers are not employees and direct selling companies
are not employers. TFIfIIfTvr what s now an unsettled state of the law will create s
substantial problems_and costs between the Department of Labor and direct sellersJThe
Department will have to determine whether direct sllers, such as'Amway, Tupperware,
and others, are employees within the meaning of your statute. 1am enclosing suggested
legislation. This legislation is similar to that adopted in the state of Washington. Itismy
belief that the adoption in the state of Washington clarified this issue and eliminated tne
continual friction or conflict between the Department and its myriad of direct sellers who,
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we believe, should not be considered employees for ESC purposes. It should be noted that
in 1982, Congress passed the Tax Equity and Fiscal Responsibility Act and in enacting
Section 3508 of the Internal Revenue Code found that for federal employment tax
purposes, direct sellers are non-employee independent contractors. 1 would further note
that presently 28 states have similar or identical statutory classifications for direct sellers.

If, in fact, our figures -rs correct, the 28 states have exemptions for direct sellers and 16
states with an ABC test have found that direct sellers are independent contractors, that
Alaska would be in the distinct minority and somewhat untenable position of asserting a
contrary view.

I would appreciate consideration by the Department regarding this legislation
which would clarify this isstie. | am taking the liberty of sending a copy of this
correspondence to Senator Kelly and several other legislators. If I may comment on the
foregoing or be of additional assistance in any regard, please contact me.

Very truly yours,

JERMAIN, DUNNAGAN & OWENS, P.C.

William K. Jermain

/v

Enclosure

cc: Steve Egli
Stan Borucki
Jim Cross
Eric Ellman



From PHONE No. Mar. 22 1S95 1:54PM

March 16, 1995

Representative Jeannette James
State Capitol Building
Juneau, AK 99801

Dear Rep. James:

Please support the Bill to exclude Direct Sellers from

State Unemployment Compensation laws. Thank you.

Three Sisters
2400 Taslia Dr.
Anchorage, AK 99502

P02



To* Senator Tim Kelly

From* Randy Hurtte
Owner of Stellar Financial Services

Re: Senate Bill

I ask your support of Senate Bill 122 regarding direct
sellers. I feel that the unemployment should not be paid on
thie class of employee.

The direct selling field is a area one understands when one
enters this field. Are they unemployed if they haven®t made
a sale in a week or month and receive no paycheck.

Unemployment compensation being paid by the person supplying
the goods would stop many from getting the opportunity of a
direct sales position.

my view.
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DSA Suggested Amendment to Alaska's Labhor and Workers' Compensation Law

Alternative #1

Section 23.20.526(a) Is amended by adding a new paragraph to read:

(21) service by a direct sellera If

(A)

Such person Is:

(i) engaged In the trade or business of selling (or soliciting the
sale of) consumer products, services or other Intangibles to any
buyer on a buy-sell basis or a depoeit-commfsslon basis for resale
(by the buyer or any other person) in the home or otherwise than
In a permanent retail establishment, or (Il) Is engaged in the trade
or business of selling (or soliciting the sale of) consumer products,
services or other Intangibles in the home or otherwise than In a
permanent retail establishment,

substantially all the remuneration (whether or not paid In cash) for
the performance of the services described in subparagraph (21)(A)
Is directly related to sales or other output (Including the
performance of services) rather than to the number of hours
worked, and

the services performed by the person are performed pursuant to a
written contract between such person and the person for whom

the services are performed and such contract provides that the
person will not be treated as an employee for federal and state tax
purposes.

DSA Suggested Amendment to Alaska's Labor and WorkerslCompensation Law

Alternative #2

Section 23.20.626(a) Isamendod by adding a new paragraph to read:

(21) services by a direct sellers as defined by 20 U.6.C. Section 3608.

@003
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