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1 (6) "Internal Revenue Code" means the Internal Revenue Code of the

2 United States (26 U.S.C.) as the code exists now or as hereafter amended, as the code

3 and amendments apply to the normal taxes and surtax on net incomes, which

4 amendments are operative for the purposes of this chapter as of the time they became

5 operative or will become operative under federal law;

6 (7) "nonresident" means an individual who is not a resident or

7 part-vear resident;

8 (8) "part-year resident" means an individual who becomes a resident

9 or loses the status of a resident [ENTERS OR LEAVES THE STATE] during the

10 taxable year [AND WHO HAS RESIDED OR WAS DOMICILED IN THE STATE

11 FOR A PERIOD OF LESS THAN 12 MONTHS DURING THE TAXABLE YEAR];

12 (9) [(8)] "person" means an individual, a trust, an [OR] estate, a [OR]

13 partnership, or a corporation;

14 (10) "resident" has the meaning given to the term  "state resident"

15 hv AS 43.23.095:

16 (11) [(9)] "taxable year" means the calendar year or the fiscal year

17 ending during the calendar year upon the basis of which the net income is computed

18 under this chapter; "taxable year" includes, in the case of a return made for a fractional

19 part of a year under this chapter, the period for which the return is made;

20 LL2) [(10)] "taxpayer" means a person subject to a tax imposed by this

21 chapter;

22 (13) [(11)] "trade or business" includes the engaging in or carrying on

23 of a trade, business, profession, vocation, employment, and rendition of services or

24 commercial activity and includes the performance of the function of a public office.

25 * Sec. 12. AS 43.05.085; AS 43.20.012, 43.20.013; and AS 47.45.120(a) are repealed.
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MEMORANDUM

TO:

FROM:

RE:

DATE: January 20, 1996

I talked yesterday with Tam Cook regarding the above named bill. As you 
know, HB 361 will make Metlakatla eligible for capital project matching grants as an 
incorporated municipality. Ms. Cook and I agreed that the language now in the bill 
does what we need It to do and that it would not be wise to modify it. If it is 
necessary to change the language to please the legislature, we will do so later, but for 
now, we agreed we should try to hold what we’ve got.

The problem is this. Some legislators are fearful that this provision, which Is 
exclusively for Metlakatla's benefit, will somehow open up eligibility for capital project 
matching grants to other Native groups. They are concerned that the reference to 43 
U.S.C. 1618(a) may not be restrictive enough. You will recall that section 1618(a) is 
the language In the Alaska Native Claims Settlemenl Act that terminates all 
reservations in Alaska with the single, specific exception of the Annette Islands 
Reserve. I reviewed the language and concluded that the reference is very restrictive 
and will riot result In the eligibility of other Native groups. Moreover, section 1618(a) 
has been relied upon In the past to distinguish Metlakatla from all other Native groups 
and it has been unchallenged. Thus. I see no reason why we should not continue to 
rely on this reference as the limitation of the bill.

You probably know that the bill cannot simply say Metlakatla because there are 
laws against "special" legislation. By referring to the statutory provision, we avoid 
saying Metlakatla specifically but make a reference that includes only Metlakatla. 
Sounds rather silly, I know, but that's how its done. I will keep you posted if I hear 
anything more on this Issue.
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

O ffered :
R eferred :

S p o n so rs ): R E PR E SE N T A T IV E  BUNDE

A BELL 

FO R  AN ACT ENTITLED

"A n Act relating to reserve accounts held in connection with m ortgage loans."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE O F ALASKA:

* Section 1. AS 06.05 is amended by adding a new section to read:

Sec. 06.05.285. INTEREST ON RESERVE ACCOUNTS, (a) A bank that 

requires ’he payment of money by a borrower into an escrow reserve account for the 

payment of taxes, assessments, insurance premiums, or home owner's association dues 

in connection with a mortgage loan shall pay interest on the amount of money in the 

account that exceeds the amount required to be held in reserve by federal law or 

regulation. The rate of interest paid on that money shall equal three percent per year 

and shall be computed on the average balance in the account each month.

(b) Interest earned under (a) of this section shall be, at the election of the 

borrower, annually credited to the remaining principal balance on the mortgage loan 

or paid to the borrower.

(c) At the end of each year, the following information regarding each escrow 

reserve account during that year shall be delivered by the bank to the borrower:
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1 (1) the cost to the bank of administering the account;
2 \/(2) the amount that was in the account on the last day of each month;
3 (3) the amount of interest earned on the account each month;
4 v(4) a schedule of payments made by the bank from the account.
5 * Sec. 2. AS 06.05.285, enacted in sec. 1 o f the Act, applies to escrow reserve accounts
6 established before the effective date of this Act, as well as to accounts established on or after
7 the effective date o f this Act, with interest to begin accruing on the effective date of this Act
8 on money in those accounts.
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O VERCHA RG ING  ON MORTGAGES: 
VIOLATIONS O F ESCROW ACCOUNT LIMITS 

BY TH E M O RTG A G E LENDING INDUSTRY

Millions of homeowners throughtout this country make monthly mortgage 

pavm ents  to banks and other mortgage lenders. The vast majority of these homeowners 

pay, as part of that monthly mortgage bill, a supplem ental sum earm arked for what is 

know n as a mortgage escrow or impound account. These mortgage escrow accounts are 

established by mortgage lenders to collect and hold money from homeowners so that the 

lenders  can pay taxes and insurance on mortgaged properties when those payments fall 

due. This report, which documents the findings of a multi-state investigation into mortgage 

escrow practices, concludes that the mortgage lending industry has systematically violated 

federal law for more than a decade by extracting excessive escrow payments from the 

majority of mortgage-paying homeowners and presently holds several billion dollars of 

hom eow ners ' money unlawfully.

I. Introduction

In 1974 Congress declared that "significant reforms in the real estate 

se tt lem ent process are needed to insure that consumers throughout the nation ... are 

p ro tec ted  from unnecessarily high settlem ent charges caused by certain abusive practices..." 

Based upon this finding, Congress enacted the Real Estate Settlement Procedures Act 

(R E S P A ),  announcing that one of the central purposes of the new law was to achieve "a 

reduction in the amounts home buyers are required to place in escrow accounts established 

to insure the payment of real estate taxes and insurance." Sixteen years after this 

im portan t federal consumer protection statute was enacted, Congress' promise to American



homeowners remains unfulfilled.

In passing RESPA, Congress sought to eliminate the prevalent practice of 

retaining in mortgage escrow accounts sums far in excess of the amounts actually necessary 

to pay tax and insurance premiums as they come due. While recognizing that a modest 

"cushion" in each escrow account is justified to protect lenders from having to pay the 

consum er’s taxes or insurance out of the lender’s own funds when the consumer is late in 

paying his or her mortgage bill, Congress was outraged tha t in many cases lenders were 

maintaining bloated escrow accounts with a year or m ore  of excess escrow payments in 

them. Such exorbitant "cushions" could not be justified by the lenders’ interests in not 

having to pay taxes and insurance out of their own funds. In response to this abusive 

practice. Congress enacted RESPA, which, in part, prohibits lenders and mortgage servicers 

from requiring consumers to maintain more than an extra two months' worth of the yearly 

am ount necessary to pay taxes and insurance premiums. This cushion amounts to 1/6 of 

the total annual escrow payments.

In June 1988, after receiving consum er complaints in some states charging 

that mortgage lenders were requiring consumers to put into escrow considerably more 

money than was needed to pay taxes and insurance, the Attorneys G eneral of the states 

of California, Iowa, Massachusetts, Minnesota, New York and Texas ("stater/') undertook 

a preliminary review of the mortgage escrow practices of mortgage lenders to determ ine 

if the limitations established by consumers’ mortgage contracts and RESPA  were followed. 

Florida later joined the group. As part of this process, the states analyzed individual 

consum er complaints, met with the Mortgage Bankers Association of America ("MBA”) and



also m et with and exam ined the escrow accounting systems of four of the largest lenders 

in the country.

T he  A ttorneys G eneral 's  central finding is extremely disturbing: lenders are 

holding in mortgage escrow accounts m ore funds of American homeowners than either 

federal law or the hom eow ners’ mortgage contracts allow. O n an industry-wide basis, 

m ortgage lenders continually escrow excessive am ounts  in consumer mortgage escrow 

accounts  in violation o f  the ceiling set by Congress in 1975 in RESPA. It appears  that this 

over-escrowing affects approximately 2/3 of all hom e mortgages, and that each of the 

affected hom eow ners is required to maintain abou t S 150 more in an escrow account than 

R E S P A  permits. Nationwide, it is likely that at least several billion dollars of consumers' 

m oney is being illegally held in these accounts as a result of these over-escrowing practices. 

F u r th e rm o re ,  lenders are  also ignoring the often stric ter limits placed on the size of escrow 

accounts  by their own mortgage contracts with consumers. Thus, the total dollar amount 

over-escrow ed is likely to be even larger than the s ta tes’ analysis under R ESPA  alone 

would suggest.

This report is intended to bring to public attention the widespread abuse of 

m ortgage escrow accounts uncovered by the s ta tes ’ investigation. Specifically, this report 

explains what mortgage escrow accounts are and  how they work (Part II); discusses the 

statu tory  and contractual limits on the am ount which can be maintained in escrow accounts 

(P art  III); describes the sta tes’ review of mortgage escrow practices and their findings that 

the m ortgage industry appears  to be ignoring both the statutory limits set out in RESPA  

and their own m o r  age agreem ents (Part IV); describes what other actions the states have



taken to date (Part V); and concludes with recom m endations for resolving this problem. 

Forem ost is the recom m endation that the D epartm ent of Housing and U rban Development 

("H U D  j put an end to these abuses by launching an enforcem ent program  to ensure 

com pliance with the R ESPA  limits on escrow accounts.

II. Mortgage Escrow Accounts

Most mortgage contracts for residential p roperty  are written on one of a 

handful of standard forms. These  form mortgage contracts  typically contain a clause 

requiring consumers to pay to the lender a supplem ental monthly sum to be placed in an 

escrow account. Such mortgage escrow accounts are  established by lenders* so that they 

can be assured that they will have received sufficient funds from consumers to pay taxes 

and  hazard insurance on the mortgaged property when each payment is due. This protects 

the lenders’ interest in the mortgaged property. In all but a few states, little or no interest 

is paid to the consumer by the lender on such escrow accounts.

A hypothetical escrow account, where all paym ents are made at one time in 

the vear, would work as follows. If county taxes on a property  were S1200 per  year, school 

taxes S600 per year and hazard insurance S600 per year, the lender would need to collect 

52400 per year from the consumer, or S200 per month (52400 * 12), in order  to make 

these payments.

However, escrow accounts are  generally m ore complicated than this example

1 As used in this report, the term "lender" includes mortgage servicers, which are 
com panies that specialize in collecting mortgage paym ents from consumers on loans 
originated or owned by some o ther company.



!
because tax and insurance payments are almost always required to be paid at different 

times of the year. Thus, if the lender simply required the consum er to pay $200 per 

month into the escrow account, a shortgage in the escrow account could result at some 

ooint during the year. For example, if there were only $400 in the account in M arch and 

1 S1200 school tax must be paid that month, the lender would have to pay cu t $800 of its 

own funds ($1200 - 400), and the escrow account would be short by $800.

To  avoid such deficiencies in the escrow accounts, lenders perform  an "escrow 

analysis", usually once a year, to determine if enough funds will be collected to avoid 

having to advance corporate funds to pay the consum er’s taxes and insurance. These 

escrow analyses must be conducted to track yearly tax and insurance prem ium  changes. 

However, most consumers are unfamiliar with these complicated escrow analyses and 

there fore  do not check whether the lender is requiring more money to be held in these 

accounts than is needed to pay the taxes and insurance.

Obviously, the lenders’ requirement that consumers pay funds into an escrow 

account for taxes and insurance combined with the substantial financial incentive lenders 

have to keep  significantly more funds in the escrow accounts than are  actually needed to 

pay the taxes and insurance premiums when they come due can lead to serious abuses. 

Indeed, as discussed below, the states estimate that the mortgage lender industry is holding 

several billion more dollars of hom eowners’ money in escrow accounts than is lawful under 

e i ther  sta te  or federal law.
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11K S tatu tory  And C ontrac tua l Limits On E scro w  Accounts: 
RESPA And The Mortgage Contracts__________________

In response to severe over-escrowing by some lenders - in  some cases more 

than  12 months worth of escrow payments was maintained at all times during the year -  

Congress in 1974 passed RESPA , 12 U.S.C. §2601 et seg., limiting escrow accounts to no 

m ore  than  a one-m onth  surplus. This cushion was permitted because Congress recognized 

that consum ers were som etim es a month late in paying their mortgages. A  year later, in 

response  to lenders’ complaints that consumers were sometimes more than a month late 

in paying their mortgages, Congress am ended R ESPA  to allow lenders to maintain up to 

a tw o-m onth cushion (1/6 of the annual escrow payments). 1974 U.S. Code Cong. & Ad. 

News 6546; 1975 U.S. Code Cong. & News 2448.

Section 10 of R E S P A  clearly establishes a ceiling for the so-called cushion

in the escrow account. The cushion is to be "such am ount as is necessary" so that one-

sixth of the total escrow disbursements (two months of escrow payments) for the upcoming

year will be "maintain[ed]" at all times during the year. In particular, section 10 of

R E SPA , 12 U.S.C. §2609(2), provides that a lender may not require a borrower:

to deposit in any such escrow account in anv 
month beginning with the first full installment 
paym ent under the mortgage a sum [for the 
purpose of assuring payment of taxes, insurance 
prem ium s and charges with respect to the 
property] in excess of the sum of (A) one-twelfth 
of the total amount of estimated taxes, insurance 
prem ium s and other charges..., plus (B) such 
am ount as is necessary to maintain an additional 
balance in such escrow account not to exceed 
one-sixth of the estimated total am ount of such



taxes, insurance premiums and o ther charges...
(Em phasis  supplied.)

Many mortgage lenders have continued to use underlying mortgage contracts 

that im pose even more restrictive limitations on the am ount which may be maintained in 

the escrow account than the R E S P A  1/6 ceiling on escrow cushions. These mortgage 

con trac ts  often provide for only a one-m onth cushion, or even no cushion at all. RESPA 

in a n d  o f  itself does not authorize a 1/6 escrow cushion unless the underlying mortgage 

provides for such a cushion. R E S P A  merely imposes a ceiling, an upper amount, on any 

escrow  cushion that may be perm itted  by the mortgage contract, 

rv .  The S tates’ Review of Industry  Escrow Practices

To determ ine w hether and to what extent over-escrowing is taking place on 

an  industry-wide basis, in late October, 1988 the states contacted four of the largest 

national mortgage lenders regarding their escrowing practices. Escrow data concerning 

individual hom eowner m ortgages was requested from each of the companies, and meetings 

w ere  held with each com pany and with representatives of the Mortgage Bankers 

A ssociation of America (M B A ) in February, 1989. Based on escrow analysis data 

provided, the descriptions given by the companies at ou r  meetings of how they perform 

escrow  analyses, and the information from the MBA, the states verified that escrow 

adm in is tra tion  methods that lead to excessive escrowing of consumers’ funds is an industry­

wide practice, although the extent of the excesses held varies from company to company.

The states found two major problems. First, there appear to be widespread 

violations of the R E SPA  two-month ceiling. The mortgage companies exceed the RESPA
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ceiling by utilizing an accounting technique called "individual item analysis." .As described 

below, although this type of accounting analysis is permissible if p roperly  used, it is 

invariably used in a manner that frequently results in unlawful escrow account balances. 

T h e  problem  with individual item analysis lies in the failure of the lenders  to conduct 

checks on whether excessive balances have resulted and to take m easures  to restore 

ap p rop ria te  balances as required by RESPA. Second, the states found that lenders 

routinely ignore the escrow account restrictions found in their underlying mortgage 

agreem ents  (which typically provide for only a one month cushion or no cushion).

A. Violations of RESPA Limitation on Cushions

The Mortgage Bankers Association as well as each of the lenders we 

contacted  readily acknowledged that the mortgage industry utilizes "individual item 

analysis" in establishing individual consumers’ mortgage escrow accounts.

In individual item analysis, lenders, for accounting purposes, trea t the single 

escrow account as if separate sub-accounts exist for each item which must be paid out of 

the escrow account. For example, each monthly escrow payment made by the consumer 

to the lender is apportioned to sub-accounts for such property-related expenses as school 

taxes, county taxes, sewage tax, and hazard insurance. Lenders then require  that each of 

these hypothetical sub-accounts never dip below zero, regardless of how much money may 

be in the escrow account as a whole when each paym ent must be made. This method 

assumes, for example, that money in the school tax sub-account could not be used to pay 

a hazard  insurance bill in a particular month. Unless lenders check and adjust for 

excesses, the use of individual item analysis in many cases results in three, four, or even
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m ore m onths ' worth of escrow payments being m aintained at all times. An explanation 

of how individual item analysis is performed by lenders in a specific case is provided in 

A ppendix I.

October tad  Insurance Paymen ipril County I ax Payment

t " ~ i — r— - i— i— i— — i

June July A19 Sept CU for Dec Jan Fed Mar Apr May

This chart illustrates a simple escrow account and shows why individual item 

analysis, without a subsequent check of the projected running escrow balance, fails to 

detect or prevent excess cushions. Two bills are  paid ou t of the account each year, a $600 

hazard insurance payment in O ctober and a $600 county tax payment in April. T he  total 

annual payments to be m ade are therefore $1200. T h e  monthly escrow paym ent is $100, 

or one-twelfth of the total of the bills. Each month, $50 of the consum er’s paym ent of
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5l()U is allocated to hazard insurance and S50 is allocated to the county tax. Each column 

represents the total am ount of money that individual item analysis would require to be on 

hand in each month. The black area represents that portion of the required balance 

attributable to the hazard insurance and the grey area represents the am ount attributable 

to the county tax. Thus, as the chart shows, the account is set up in such a way that the 

full S600 necessary to pay each bill has been collected by the month prior to the month 

in which the bill will be paid.

The am ount of cushion in this account, -  that is, the am ount in excess of that 

necessary to pay the bills when they come due -- is S400, or twice the am ount of the 

R E S P A  ceiling, even though the cushion in each sub-account is only S50, or half the 

am oun t of what the R E SP A  ceiling would be if the ceiling were based on each individual 

sub-account.

The reason for the discrepancy is that individual item analysis assumes that 

in ou r example the money in the county tax sub-account is not available to pay the hazard 

insurance bill when it comes due. There  will clearly be enough money to pay the October 

bill if there  is S600 in the total account at the end of Septem ber. Since there are six 

collections of S100 each between Sep tem ber and March, the month before the April bill 

is due, there will also be no shortage in April when it comes time to pay the second S600 

bill. Y et individual item analysis requires a balance of S900 in the account at the end of 

S ep tem ber ,  far in excess of that necessary to pay either bill when due.

A review of the escrow analyses provided to us by the four lenders whose 

practices we examined dem onstra tes  that, in a majority of cases, individual item analysis
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has c rea ted  excessive cushions thai violate RESPA. Using these lenders' own analyses and 

assuming that their underlying mortgage contracts allowed for the full two-month cushion 

to be collected (which, as discussed below in IV. B. is often not the case), the states 

checked the am ount of the cushions that resulted. Two of the companies provided detailed 

da ta  and  their escrow analyses for approximately 40 randomly selected mortgages during 

a th ree  year period. The states found that the escrow payments collected in over two- 

thirds o f  the analyses resulted in excessive cushions. For one company, in 72% of the 41 

m ortgages reviewed, consumers were required to make excessive escrow payments during 

at least one of the three years. For the second company, 89% of 38 mortgages reviewed 

indicated excessive payments in at least one of the three years. In dollar terms, the 

average am oun t by which the projected cushions exceeded the RESPA ceiling was S 150 - 

- SI 15.84 for the first company and S203.97 for the second. The material so far provided 

by the o the r  two companies has not allowed for such detailed analysis, but preliminary 

review suggests that similar results will be found. An explanation of how these numbers 

were com puted  is found in Appendix II.

Extrapolating from the results for these lenders to the industry as a whole 

reveals a problem of staggering proportions. Since there are  tens of millions of home 

mortgages in the United States which require escrow accounts, an average surplus of S150 

in 2/3 of these mortgages would add up "to several billion dollars nationwide, an estimate 

confirm ed in conversations with H U D  officials.

Given the widespread use of the individual item analysis approach, it is not 

surprising to find so many violations, adding up to such large sums of money. Although
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the division of the escrow account into individual items is certainly a simple way to ensure 

that there  will always be sufficient money on hand to pay bills as they come due, it almost 

tiuarantees  the retention of an excessive cushion. If all bills were paid at about the same 

time o f  the year, a very unusual occurrence, all o f  the balances in the individual sub­

accounts  would drop  to near zero  at about the sam e time, and the overall cushion in the 

account would drop to near zero as well. However, when bills are paid out of the account 

a t d ifferent times during the year, as is the usual case, at any time when one account is 

n ea r  zero , even if the lender does not intentionally a t tem pt to maintain any cushion, other 

sub-accounts  typically have substantial funds in them. As a result, the cushion is likely 

never to d rop  to the am ount perm itted by RESPA, let alone to the usually smaller cushion, 

if any. allowed by the mortgage contract.

While R ESPA  does not prohibit individual item analysis per se, if the industry 

wants to use this kind of accounting fiction for its own convenience, it must do two things. 

First, it must treat all of  the money in its hypothetical sub-accounts as available to meet 

all o f  the consum er’s obligations. This would be consistent with RESPA's requirem ent that 

the deposit each month to the account be no m ore than the "sum" of all of the separate 

items -- various "taxes", various insurance "premiums" and other "charges" -- and would 

confo rm  to Congress’ intent, as reflected in the language of Section 10 of RESPA, that 

there  be only one escrow account per mortgage, not multiple or sub-accounts.

Second, in order to avoid excessive escrow balances, mortgage companies 

using individual item analysis to administer their accounts must also use some means of 

projecting the am ount of cushion *hat will result and, as indicated in the H U D  Handbook.
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adm in is tra tion  of Insured Home Mortgages, Doc. No. 433.01 ("H U D  Handbook") p. 13, 

make such adjustm ents as are necessary to ensure that use of this method of escrow 

analvsis does not "create excessive surpluses." The lender, for example, must perform a 

trial "running escrow balance" for the upcoming year to ensure that at least at some point 

during the upcom ing year, the escrow balance will dip to no m ore than two months’ worth 

of escrow payments, or whatever lesser cushion is authorized by the mortgage contract.

If the escrow account does not dip to that low point som etim e during the year, then under 

Section 10 of RESPA , an  excess exists in the escrow account. See Leff v. Olympia Savings.

55 U.S.L.W. 2260 (Sept. 19. 1986. N.D. III.)

T he  legislative history of R ESPA  confirms that Congress, in passing and th e n \  

am end ing  RESPA , expected strict compliance from the industry, not "sophisticated" i 

accounting m ethods that circumvent Section 10 requirem ents. The original RESPA, passed
\

in 1974, placed the ceiling on cushions at one-twelfth of annual escrow payments. When, 

one year later, Congress expanded the permissible cushion to two months, it did so because 

it specifically found the one m onth cap on cushions insufficient to protect lenders forced 

to advance corpora te  funds to pay the taxes and  insurance for consumers who paid their 

m ortgages m ore than one month late. Yet Congress expressly limited the cushion to two 

m onths,  expecting that at some time during the  year the am oun t in the escrow account 

ba lance  would drop to that am ount. Certainly Congress did not intend to allow a loophole 

so thar he industry could manipulate a two m onth  cushion into three, four or more months 

o f  escrow funds. See 1975 U.S. Cong. &. Ad. News, p. 2448.



B. Violations of Underlying M ortgage Agreements

In addition to violating the R ESPA  ceiling, mortgage lenders also routinely

ignore the escrow limits expressly contained in their own mortgage contracts.

For example, in the FNM A  (Federa l National Mortgage Association) "Uniform Instrument"

mortgage contract used by many lenders throughout the United States si.'ce 1983,

borrowers are required to make monthly payments of

...a sum ("’Funds") equal to one-twelfth of (a) 
yearly taxes and assessments which may attain 
priority over ihis Security Instrument; (b) yearly 
leasehold paym ents or ground rents on the 
Property, if any; (c) yearly hazard insurance 
premiums: and  (d) yearly mortgage insurance 
premiums, if any. These items are  called "escrow 
items." Lender mav estimate the Funds due on 
the basis of current data  and reasonable 
estimates of future escrow item s, (emphasis 
supplied)

This contractual language clearly limits the lender to a monthly paym ent not 

g rea ter  than one-twelfth o f  the "reasonably] estimate(d)" yearly taxes and premiums. 

Nonetheless, as a result of the individual item analysis described above, many lenders 

require borrowers who have FN M A  contracts to maintain a cushion of m ore than two 

m on ths- worth of escrow payments.

Lenders improperly rely $n R E SP A  to justify maintaining a two-month 

paym ent cushion, even where the mortgage docum ent itself permits only a one-month 

cushion or no cushion at all. Yet R ESPA  simply sets the lawful "ceiling" for escrow 

paym ents specified in a mortgage contract. It does not by its own terms authorize lenders



l0 maintain a two-month cushion, if a lesser am ount is dictated by the mortgage 

instruments. In other words, if the mortgage contract provides for no cushion or a one- N 

month cushion, then the lender is bound by that contractual limitation. If the mortgage 

contract calls for a cushion greater than two months, R E S P A ’s 1/6 limitation supersedes 

the contractual provision.

In enacting and subsequently amending R ESPA , Congress restricted the size 

of escrow cushions, and did not provide authority, as the industry contends, to establish a 

two month escrow account cushion on loans where the mortgage contract calls for a 

smaller cushion or no cushion at all. H U D  has coirectly in terpreted  this aspect of Section 

10 of R E S P A  when it stated; 'T h e  mortgage instrum ent [not RESPA] provides the 

authority for the mortgagee to accumulate sufficient escrow funds with which to pay the 

m ortgagor’s tax and insurance bills..." H U D  Handbook, p. 7. Section 10 of R ESPA  

simply provides a ceiling which lenders may not exceed, notwithstanding the escrow 

provisions in the mortgage document.

V. State Action To Date

To address the problems identified during their investigation and review, the 

states have taken the following steps. In July 1988, the states contacted officials 

responsible for RESPA enforcement in the federal D epartm en t of Housing and U rban  

D evelopm ent ("HUD"). M em bers of the multi-state group met with representatives of 

H U D  to discuss these issues. Counsel for H U D  did not dispute the states’ reading of the 

limitations that RESPA places on the am ounts that lenders may hold in mortgage escrow 

accounts. H U D  counsel invited the states to submit a com m ent on the then pending



proposed  regulation. 24 CFR 3500.17, dealing explicitly with the amounts which can be 

held in escrow  accounts.

On July 20, 1988, California, Iowa. New York and Texas submitted a joint 

com m en t to H U D  on its proposed rule. Massachusetts subsequently filed its own letter 

in su p p o r t  o f  the o ther  states’ com m ent. Concurring in the comments, Minnesota 

jo ined  in the  multi-state review of home mortgage escrow practices. The states’ comment 

asked  that H U D ’s proposed rule, which did little m ore than restate the statutory language 

of R E S P A . be modified to clarify and make explicit how lenders should properly compute 

balances un d er  R ESPA  so as to avoid excesses under the law. See Appendix III, 

co m m en t o f  the states to H U D , dated July 20, 1988.

In October. 1988, H U D  contacted the states and asked that we clarify our 

c o m m en t by providing illustrative examples. The states complied with this request by 

subm itting  clarifying language as well as examples to H U D . See Appendix IV. In April, 

1989. representatives of the states met again with H U D  officials to discuss our concerns 

on over-escrowing.

By Septem ber, 1989, more than a year after the states had submitted their 

co m m en ts  to  H U D  on its proposed rule. H U D  still had not even proposed a revised rule, 

let alone prom ulgated  a final rule. This failure to act led the states of California, Florida, 

Iowa, Massachusetts, Minnesota, New York and Texas on Septem ber 19, 1989 to write to 

H U D  Secre tary  Jack K em p to urge H U D  to adopt the s ta tes’ proposed regulation, which 

w ould  m a k e  unequivocally explicit the escrow limitations under RESPA. See Appendix 

V. T h e  states have received nc response from Secretary Kemp. As a result, this
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im portan t issue, involving billions of hom eow ners’ dollars, remains in administrative limbo.

CO N C L U SIO N

O ur inquiry has revealed substantial continuing violations of law in the 

m ortgage industry. None of the mortgage companies we contacted conforms its escrow 

account practices to the restrictions imposed by either R ESPA  or its own mortgage 

ag reem en ts .  When we examined the individual escrow analyses of two mortgage 

com pan ies  in detail, we found that in 71% of the cases reviewed, lenders required 

h om eow ners  to deposit excessive monthly escrow payments in violation of RESPA. In 

o th e r  words, in 71% of the randomly-selected files, homeowners were being required to 

m aintain  illegally large escrow balances. These  illegal escrow excesses averaged at least 

S 150 p e r  mortgage. From our discussions with lenders and representatives of the 

M ortgage Bankers .Association of .America, it appears  that these unlawful escrow account 

practices are  s tandard operating procedure within the industry. Nationwide these 

im proper  practices deprive consumers of billions of dollars.

Although individual states may take legal action against lenders doing 

business within their boundaries, H U D  has it within its power to end these industry-wide 

violations once and for all by vigorously enforcing the escrow limits of RESPA  and the 

underlying mortgage contracts. The first step in such an enforcem ent campaign would be 

the prom ulgation  of a rule to reiterate -’d clarify lenders’ responsibilities under RESPA  

with respect to mortgage escrow payments, and to explictly prohibit lenders from using 

individual item analysis to retain more than a two-month escrow cushion or from retaining 

any o th e r  cushion not authorized by the mortgage instrument. The Attorneys General
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proposed  such a rule nearly two years ago. Unless H U D  acts to correct these escrow

practices and ensure compliance with RESPA, the protections enacted by Congress nearly 

15 years ago will continue to be thwarted and millions of homeowners throughout this 

nation will be forced by lenders to continue paying billions of dollars in excessive escrow 

payments.

D atedrA pril 24, 1990

JO H N  VAN D E  KAMP 
Attorney G eneral of the 
State of California

R O B E R T  A. B U T T E R W O R T H  
Attorney General of the 
State of Florida

T H O M A S  J. M ILLER 
A ttorney General of the 
State of Iowa

JAM ES M. SHANNON 
Attorney G eneral of the 
Commonwealth of Massachusetts

H U B E R T  H. H U M PH R E Y , III 
A ttorney General of the 
State of Minnesota

R O B E R T  ABRAMS 
Attorney General of the 
State of New York

JIM  M A TTO X  
Attorney General of the 
State of Texas
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APPENDIX I

T o  determ ine the am ount o f  money required to fund their escrow accounts, 

the m ortgage com panies use. with variations, individual item analysis, as illustrated in the 

following table:

Balance on H and Effective D ate  of Analysis

Individual Item Analysis

$438.99  6/84
Next Estimated M onths Required

Payment Estim ated Payment -r Since Last Balance
Bill D ate  Pavm ent 12 Pavment H and

H azard  Insurance 12/84 $460.00 S38.33 6 $229.98
F H A  Insurance 2/85 S321.59 $26.80 4 $107.20
County Tax 12/84 $329.22 S27.43 6 S164.58
County Tax 4/85 S329.20 S27.43 2 $ 54.86

Totals S 1440.01 $119.99 $556.62

Required  Balance on Hand S556.62

Balance on H and  S438.99

Shortage $117.63

Estim ated  Monthly Payment $119.99

Shortage -r 12 S 9.80

New Escrow  Payment $129.79

As this table dem onstrates , under individual item analysis, com panies divide 

their accounts into separate  sub-accounts, one for each payment due in the coming year.
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In this illustration, those sub-accounts tire for hazard insurance, F H A  insurance and two 

county tax payments. Lenders then divide the am ount of each payment by the num ber of 

months between payments to determ ine the monthly contribution to the escrow account 

necessary to make the payment when it comes due. T o  determine w hether a shortage or 

surplus will occur in the coming year, they multiply the monthly contribution required  for 

each bill by the num ber of months since the time the bill was paid. Totaling these 

am ounts  for each sub-account gives the lenders an aggregate figure (here $556.62) that 

they can com pare to the balance on hand (here  S438.99). If. as is the case in this 

example, the balance on hand is smaller than the sum of the payments they "should" 

already have collected, the mortgage com panies claim there is a shortage (here $117.63) 

and require the consumer to make up the difference. If the balance on hand is larger than 

the sum that "should" already have been collected, the companies, in some cases, give the 

consum er the option of having the excess refunded or credited to the consum er’s escrow 

account. This approach  ignores R E S P A  limitations as well as the terms of the individual 

mortgage documents.
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Methodology

O ur method of sampling accounts was not intended to provide a statistically 

sound basis for predicting what the exact industry-wide incidence of excessive escrow 

cushions might be. However, because some of the industry’s most prominent mortgage 

lenders and servicers provided us with escrow account data, and because we were assured 

by M B A  that the industry generally does escrow analysis in the same way, we believe that 

if we were to conduct a more extensive study we would find similar levels of over- 

escrowing by most other companies.

T o  select the accounts we reviewed, wc asked each company to designate the 

first loan to close in each calendar year from 1980 to 1987 as mortgage number one, then 

skipping any satisfied mortgages, to select the 30th, 40th, 50th, 60th, and 70th mortgages 

in the natural sequence of their own in-house numbering systems. This system provided 

approxim ately 40 mortgages per company. Since the companies generally provided three 

vears of analyses per mortgage, we were able to review nearly 120 escrov. analyses per 

company.

A P P E N D I X  II
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As illustrated in the table below, we calculated a running balance based upon 

the information contained in the analyses about the current balance, the esc ow payment

Effective Date of Analysis Bcrinnlnf Balance Required Escrnw Payment
Jun-84 4J 8.99 129. '9

Bill One Bill Two Bill Three Bill Pour
Due Date* Dcc-&4 Pcb-85 Dec-84 Apr45
Amount 460.00 321.59 329.22 329.20
Transaction Date Amount Runn.ng Balance

E£row'PMT Jun-84 129.79 268.78
Escrow PMT Jul-84 129.79 (98.57
Escrow PMT Aug-84 129.79 128.36
Escrow PMT Sep-84 129.79 <58.15
Escrow PMT Oct-M 129.79 1,(87.94
Escrow PMT Noy-84 129.79 1,517.73
Escrow PMT Dec 44 129.79 1,: 47.52
Bill 3 Dec 44 (329.22) 1,(18.30
Ban Dec 44 (460.00) i 58.30
Escrow PMT Jan-85 129.79 688.09
Escrow PMT fcb-85 129.79 117.88
Bin 2 Fcb-83 (321.59) 196.29
Escrow PMT Mar45 129.79 (26.08
Escrow PMT Apr-85 129.79 155.87
Bill 4 Apr-85 (329.20) i 26.67
Escrow PMT May-85 129.79 ! 56.46

Total of Bills RBSPA ceiling Projected Cushion Excess Cushion
1,440.01 240.00 426.67 $1S 6 .6 7

required and the bills to be paid during the analysis period. After calculating the running 

balance, we calculated the total of the bills to be paid during the analysis period and 

divided the figure by six to obtain the RESPA  ceiling. We com pared the lewest balance 

to the ceiling to identify analyses that resulted in excess cushions.
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State of New York 
D epa rtm en t  o f  L aw

120 BrOADVO
St* York. NY 10271

RoetRT A brams
Gflnerai

jon> W. C or* in
Armani Anomay Ganeral in Cht/pe 
Camu'na' Kfauda and Protacoon Bureau

Ju ly  20, 1988

O f f i c e  o f G e n e r a l  C o u n s e l  
A t t e n t i o n :  G r a n t  E. M i t c h e l l
R u le s D o c k e t  Cl e rk , R o o m  10278 
D e p a r t m e n t  of H o u s i n g  and U rb an  D e v e l o pm en t 
451 S e v e n t h  St re et , S.K.
W a s h i n g t o n ,  D.C. 20410

P.e: Comments of the St ate s of
Cal ifornia, Iowa, Ne w 
York, and T e xa s in D oc k e t  
No. P - 88-1256; FR-1942, 
May 16, 1988, Real Est at e 
S e t t l e m e n t  P r o c e d u r e s  
Act; C o n t r o l l e d  B u s i ne ss  
P r o v is io ns  and 
M i s c e l l a n e o u s  Chan ces

D e a r  Mr. M i t c h e l l :

On  b e h a l f  of the A t t o r n e y s  General of the States 
of C a l i f o r n i a ,  Iowa, N e w  York, and Texas we are w r i t i n g  in 
r e s p o n s e  to y o u r  r e q u e s t  for co mme nts  on a p r o p o s e d  rule to 
u p d a t e  P e c u l a t i o n  X, 74 C F P  Part  2500, w h i c h  co ve rs  c e rt ai n 
p r o v i s i o n s  of th e  Peal E s a t e  Se tt le men t P r o c e d u r e s  Act 
*( " R E S P A " ) , 26 U. S. C.  1200, et seq. . W h i le  the  p r o p os ed  rule 
c o v e r s  a w i d e  a r r a y  of R E S P A - r e l a t e d  issues, this letter 
a d d r e s s e s  o n l y  one: the a mo u n t  of money r e t a i n e d  by lenders 
in m o r t g a g e  e s c r o w  ac co un ts.  Any rule c o n c e r n i n g  RESPA 
w o u l d  net  be c o m p l e t e  u n l e s s  it included s p e c i f i c  p ro vis io ns 
to e n s u r e  that l e n de rs  d o  not ac cumulate e x c e s s i v e  ba lan ce s 
in m o r t g a g e  e s c r o w  a c c o u n t s  in vi ola ti on  of RESPA.

O u r  c o m m e n t s  are straight fo rwa rd.  In short, the 
r e g u l a t i o n  sh ou l d  c l e a r l y  state that:

1. P.FSPA does not permit a l e n d e r  to retain 
a t w o - m o n t h  "cushici" cr any o t h e r  amo un t of 
c u s h i o n  in the es cr ow  a cc ou nt  un l e s s  the 
m o r t g a g e  in st rum en ts th em se lve s so provide.
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2. R E S P A  d o e s  not p e r m i t  a lender, t h ro ug h 
use of i n d i v i d u a l  item  a n a l y s i s  or o t h e r  
c l e v e r  a c c o u n t i n g  m e t h o d s ,  to re tai n m o r e  
than a t w o - m o n t h  c u s h i o n  in he to tal e s c r o w  
a c c o u n t .

M o r t g a g e  e s c r o w  a c c o u n t s  are e s t a b l i s h e d  so that 
le n der s can be a s s u r e d  th at  th ey  wi l l h av e r e c e i v e d  
s u f f i c i e n t  funds from  the c o n s u m e r  to be able to pa y  t axe s 
and h a z a r d  i n s u r a n c e  wh en  ea ch  is due, th e r e b y  p r o t e c t i n g  
the lenders' i n t e r e s t  in the m o r t g a g e d  property. Co ng r e s s ,  
in p as si ng  RE SP A in 1974, w a s  co n c e r n e d ,  inter a l i a , w i t h  
e l i m i n a t i n g  the p r a c t i c e  of m a n y  le n d e r s  of r e t a i n i n g  sums 
in m o r t g a g e  e s c r o w  a c c o u n t s  far in e x c e s s  of the a m o u n t s  
a c t u a l l y  n e c e s s a r y  to pay tax and i n s u r a n c e  p a y m e n t s  w h e n  
due. Cc-ngress was o u t r a g e d  that in some c as es  l en der s w e r e  
m a i n t a i n i n g  e s c r o w  a c c o u n t s  w h i c h  a l wa y s  had at least a 
ye a r ' s  w o r t h  of e s c r o w  p a y m e n t s  in them. Such "c us hi on s"  
se rved no le gi t i m a t e  p u r p o s e  to p r o t e c t  lenders' i nt er es ts;  
rather they m e r e l y  p r o v i d e d  m o r e  funds to lenders on w h i c h  
they  c ou ld ea r n gr e a t e r  p rof its .

C o n g r e s s  r e s p o n d e d  by l i m i t i n g  e s c r o w  a c c o u n t s  to 
no mo r e than is n e c e s s a r y  to m a i n t a i n  a one m o n t h  s u r p l u s  or 
c u s h i o n  at all times. A y e a r  later, in r e s po ns e to lenders' 
c o m p l a i n t s  that this c u s h i o n  was i n s u f f i c i e n t  b e c a u s e  
c o n s u m e r s  w e r e  o f t e n  s o m e w h a t  late in pa y i n g  their 
mo r tga ges , t he r e b y  d e p l e t i n g  the e s c r o w  a cc ou nt  b a l a n c e  and 
forcing lenders, in essence, to lay o u t  a dd i t i o n a l  funds to 
pay con sumers' ta xes  and in su ra nc e,  C o n g r e s s  a m e n d e d  R E S P A  
tc a l l o w  le nd er s to m a i n t a i n  a two  m o n t h  cushion.

U n f o r t u n a t e l y ,  s in ce  R E S P A  was  a m e n d e d  in 1975, 
sec ti on 10 of RESPA, w h i c h  e s t a b l i s h e d  the t w o - m o n t h  l i mi t 
on the am ou nt  of cu s h i o n  that c o u l d  be m a i n t a i n e d  in e s c r o w  
accounts, has been, to a large degree, ignored. As a 
result, it is not u n c o m m o n  for lende rs  to us e a m e t h o d  of 
es c r o w  a n a l y s i s  by w h i c h  am ou nt s s u b s t a n t i a l l y  in e x c e s s  of 
those p e r m i t t e d  by RE SPA are m a i n t a i n e d  at all times. 
Ob v io us ly , it is in the lenders' in te re st  to c o n t i n u e  this 
p r a c t i c e  b e c a u s e  in most  states t he y p a y  no i n t e r e s t  at all 
to c o n s u m e r s  on the b a l a n c e s  in th ese ac counts, and e v e n  
w h ere  st ate s r e q u i r e  i n ter est  paymen ts,  the ra t e of i n t e re st  
to be p a i d  to c on s u m e r s  is u s u a l l y  o n l y  2?. Thus, the 
higher the a v e r a g e  b a l a n c e  m a i n t a i n e d  in these a cc o u n t s ,  the 
g r ea te r the p r o f i t  to le nd er s in se rv i c i n g  m o r t g a g e s .  Th e  
lenders are t h e r e b y  reapi ng u n a u t h o r i z e d  and i ll eg al  
w i n d f a l l s  by these pr actices.

C o m m e n d a b l y ,  H U D  is p r o p o s i n g  to e s t a b l i s h  a 
re gulation, 24 C F R  3500.17, d e a l i n g  e x p l i c i t l y  w i t h  che 
amounts w h i c h  can  be held in e s c r o w  accounts. As s t a t e d  in 
the p r e a m b l e  to this p r o p o s e d  rule, there is at p r e s e n t  no 
federal r e g u l a t i o n  w hic h p r o v i d e s  gui da nc e in c o m p l y i n g  with
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section 10 of RESPA. C o n t r a r y  to some of the c o m m e n t s ,  to 
w h i c h  the p r e a m b l e  refers, t he re  is a g r e a t  need for this 
g u i d a n c e  be ca us e,  as e x p l a i n e d  below, l en de rs  g e n e r a l l y  do 
not ab ide by the r e q u i r e m e n t s  of RESPA, S ec ti on  10. We 
t he re fo re  urge HUD  to a d o p t  a r e g u l a t i o n  wh ich  s p e c i f i c a l l y  
sets forth h o w  S e c t i o n  10 of R E S P A  is to be i m p le me nt ed .

W h i l e  the p r o p o s a l  b e g i n s  the task of c l a r i f y i n g  
h o w  l en der s s h o u l d  c o m p u t e  e s c r o w  bal an ce s,  it f al ls s h o r t  
in two c r i t i c a l  areas, and t h e r e f o r e  sh o ul d be m o d i f i e d  in 
o r d er  to fu lly  c o m p o r t  w i t h  the l a n g u a g e  and l e g i s l a t i v e  
pu r po se  of RESPA.

1. RE SP A li mit s the si z e of c u s h i o n s  p e r m i t t e d  in m o r t g a g e  
i n s t r u m e n t s  r a t h e r  t h a n  e x p a n d i n g  o r  c r e a t i n g  such 
c u s h i o n s .

First, the p r o p o s e d  r e g u l a t i o n  does not a d d r e s s  a 
co mmo n m i s u n d e r s t a n d i n g  or m i s r e a d i n g  of Se c t i o n  10. Th a t 
S ec tio n sets an u pp er  l i m i t  or  "c eil i ng " of two m o n t h s  of 
e s c r o w  p a y m e n t s  that l e n d e r s  m a y  r e t a i n  in f e d e r a l l y - r e l a t e d  
mor t ga ge s.  It does  not r e q u i r e  l e nd er s to re t a i n  t h a t  much, 
nor does it a u t h o r i z e  t h e m  to ret ai n that  m u c h  if the 
m o r t g a g e  i n s t r u m e n t s  t h e m s e l v e s  d i c t a t e  that a l e s s e r  a mo u n t  
be  m a i n t a in ed .

Thus, it is i m p r o p e r  for l en d er s to re ly  on R E S P A  
to justi fy m a i n t a i n i n g  a t w o - m o n t h  p a y m e n t  cushio n,  w h e r e  
the m o r t g a g e  d o c u m e n t  i t s e l f  p e r m i t s  o n l y  a o n e - m o n t h  
cushion. HU D  has c o r r e c t l y  i n t e r p r e t e d  this as pe ct  of 
S e ct io n 10 in the HU D H a n d b o o k ,  A d m i n i s t r a t i o n  Of I n s u r e d  
Home M o r t g a g e s ,  Doc. No. 4 3 3 0 . 1  ("HUD Ha n d b o o k " ) ,  p. 7, 
w hi ch states: "The m o r t g a g e  i n s t r u m e n t  p r o v i d e s  the 
a u t h o r i t y  for the m o r t g a g e e  to a c c u m u l a t e  s u f f i c i e n t  e s c r o w  
funds w i t h  w h i c h  to p ay  th e  m o r t g a g o r ' s  tax and i n s u r a n c e  
bi l l s. .. ."  N o -  does i n c l u d i n g  in the m o r t g a g e  d o c u m e n t  the 
b c i l e r - p i a t e  la ng ua ge  th at  it is " s u b j e c t  to all f ed er a l 
laws" r e w r i t e  the s p e c i f i c  terms a g r e e d  to by l e n d e r s  and 
c o n s u m e r s  w i t h  re g a r d  to t he  a mo un ts  w h i c h  ca n be m a i n t a i n e d  
in e sc r o w  a c c o u n t s  u n l e s s  t h o s e  s p e c i f i c  terms v i o l a t e  the 
ce i l i n g  found in S e c t i o n  10. The p o i n t  needs to be m a d e  
clear in H U D 's  r e g u l a ti on , as it is in the HUD H an db oo k,  
that the sou rce  of a u t h o r i t y  for m a i n t a i n i n g  an e s c r o w  
acc oun t and for d e t e r m i n i n g  the size  of that a c c o u n t  is the 
m o r t g a g e  d o c u m e n t  itself. S e c t i o n  10 si mp ly  p r o v i d e s  a 
ce i li ng  w h i c h  lend er s m a y  not  exceed.

2. R E SP A does not p e r m i t  m o r e  th a n a tw o- mo nt h c u s h i o n  to 
be m a i n t a i n e d  in e s c r o w  accounts, r e g a r d l e s s  of the 
m e t h o d  of e s c r o w  a n a l y s i s  used.

Th e second p o i n t  w h i c h  needs to be c l a r i f i e d  in 
the p r o p o s e d  rule c o n c e r n s  the  use of an e sc r o w  a n a l y s i s  
te chnique c al l e d  i n d i v i d u a l  item an al ys is . Use of  this
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a c c o u n t i n g  m e t h o d  w i t h o u t  a s e c o n d a r y  check to de t e r m i n e  if 
the P ES PA  li m it s wil l be e x c e e d e d  h a s  re sul te d in lenders 
c o m m o n l y  r e t a i n i n g  e x c e s s i v e  e s c r o w  amounts. In ma ny  cases 
l e n d e r s  are c o n s i s t e n t l y  m a i n t a i n i n g  four mo n th s or m o r e  of 
e s c r o w  p a y m e n t s ,  in d i r e c t  c o n t r a v e n t i o n  of the li mit at io ns  
e s t a b l i s h e d  by C o n g r e s s  in S e c t i o n  10 of RESPA. W hi le we 
h a v e  no q u a r r e l  w i t h  u s i n g  i n d i v i d u a l  item analysis, the 
l e n d e r  must, as i n d i c a t e d  in the H U D  Handbook, p. 13, make 
su r e that u s e  of this m e t h o d  of e s c r o w  analy sis  does not 
" c r e a t e  e x c e s s i v e  s u r p l u s e s . "  The l en d e r  can do this by 
r u n n i n g  a tr ia l " r u n n i n g  e s c r o w  b a l a n c e "  for the u p c o m i n g  
year, and e n s u r i n g  t h a t  at least at seme  po int in the 
u p c o m i n g  year, the  e s c r o w  b a l a n c e  ca n  be e x p e ct ed  to di p 
d o w n  to tw o mo n t h s '  w o r t h  of e s c r o w  payments.

Th e  p o i n t  c a n  be i l l u s t r a t e d  by a d e s c r i p t i o n  of 
the c u r r e n t  c o m m o n  p r a c t i c e  in the i n d us tr y  and of h o w  it 
ne ed s to be c o r r e c t e d .  M o s t  l en d er s p e r f o r m  an annual 
e s c r o w  a n a l y s i s .  L e n d e r s  look at e a c h  tax and insurance 
p r e m i u m  w h i c h  n e e d s  to be pai d d u r i n g  the u p c o mi ng  year, 
w h e n  e a c h  tax or p r e m i u m  is next due, and when  the last 
p a y m e n t  on e a c h  w a s  made. L e n d e r s  then c al cu la te  how m u c h  
s n o u l d  be on d e p o s i t  in the e s c r o w  a cc ou n t at the time of 
t i e e s c r o w  a n a l y s i s  in o r d e r  for t h e r e  to be s uf fic ien t 
funds a v a i l a b l e  to pa y  e a c h  tax p a y m e n t  or p r e m i u m  w h e n  it 
b e c o m e s  due. L e n d e r s  d o this  by a s s u m i n g  that each e s c r o w  
i t e m  has, in e s s e n c e ,  a " s u b - a c c o u n t "  set up for it. The 
s u b - a c c o u n t  for s c h o o l  taxes, for example, should, un de r the 
lenders' p r a c t i c e ,  h a v e  s u f f i c i e n t  funds in it so that wh e n 
a s c ho o l  tax is due, it c a n  be paid, ou t of that 
s u b - a c c o u n t ,  w i t h o u t  " b o r r o w i n g "  from ot her s u b -a cc ou n ts  set 
up  for o t h e r  e s c r o w  i t e m s  such as c o u n t y  taxes or ha za r d 
i n s u r a n c e .  W h i l e  i n t u i t i v e l y  this m e t h o d o l o g y  sounds 
r e a s o n a b l e  an d w o u l d  n o t  a p p e a r  to res ult  in r e t a i n i n g  m or e 
th a n two mo n t h s '  w o r t h  of e s c r o w  pa yme nt s,  in fact, the 
t e c h n i q u e  o f t e n  re su lt s,  as HUD m a k e s  ex p li ci t in its 
H a nd b o o k ,  in e x c e s s i v e  a m o u n t s  b e i n g  m a i n t a i n e d  at all times 
d u r i n g  the year.

T h e  r e a s o n  t h i s  is so is that when  a p ay m e n t  is 
m a d e  fro m o n e  s u b - a c c o u n t ,  such as the school tax 
s u b - a c c o u n t ,  the o t h e r  s u b - a c c o u n t s  are likely to c o n t a i n  
s u b s t a n t i a l  am ou nt s,  b e c a u s e  p a y m e n t s  from those 
s u b - a c c o u n t s  w i l l  not be m a d e  for sev era l months. As a 
result, the a g g r e g a t e  c o n t a i n e d  in all sub-accounts, i.e. 
the ac tu al  b a l a n c e  in th e total e s c r o w  account, will, for 
m o s t  c o n s u m e r s ,  a l w a y s  s t a y  well a bov e the tv/o-month 
l i m i t a t i o n  set forth in S e c t i o n  10 of RESPA. Thus, if 
i n d i v i d u a l  i t e m  a n a l y s i s  i s used, a trial r u n n i n g - b a l a n c e  
m u s t  be d o n e  as a part of the ann ua l escrow a na lys is to 
e n s u r e  th a t at some p o ^ n t  d u r i n g  the year the esc ro w 
ba la nce , i.e. the a g g r e g a t e  of all sub-accounts, will  d ro p 
to two m on th s'  w o r t h  cf the  e sc r o w  payments. If it does
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not, then an e x c e s s  e x i s t s  in the e s c r o w  a cco unt , w h i c h  
must, u n d e r  PESPA, be r e t u r r e d  to the c on su me r.  See 
Leff v. O l y m p i c  FS&L, 55 U.S.L.W. 2260, 1986 W L  10636, No. 
86 C 3 0 2 6 ( S e p t . 19 , 1986, N.D. 111.).

C e r t a i n l y  C o n g r e s s  did not in tend to turn  a two 
m o n t h  c u s h i o n  into a c u s h i o n  of three, four or m o r e  m o n t h s  
by a c l e v e r  a c c o u n t i n g  te ch ni qu e.  Th is  is e v i d e n c e d  by the 
C o n g r e s s i o n a l  r e p o r t s  o n  R E S P A  in 1974 and its s u b s e q u e n t  
a m e n d m e n t s  in 1975. 1974 U.S. Code Cong. & Ad. N e w s  6546;
1975 U.S. Code Cong. & Ad. Ne ws  2448.

We t h e r e f o r e  ur ge  you to m o d i f y  the p r o p o s e d  
r e g u l a t i o n  to i n c o r p o r a t e  the spe ci fi c  r e c o m m e n d a t i o n s  we 
have s u gg es t ed . W e b e l i e v e  this will serve to b e n e f i t  
c o n s u m e r s  as well as to b r i n g  lenders' m o r t g a g e  e s c r o w  
p r a c t i c e s  into c o m p l i a n c e  w i t h  the r e q u i r e m e n t s  of RESPA.

T ha nk  y o u  for this o p p o r t u n i t y  to c o m m e n t  on your 
p r o p o s e d  R E S P A  r e g u l a t i o n s .  We stand re ady to as si s t  HUD in 
h e l p i n g  to ob ta i n c o m p l i a n c e  with  the r e q u i r e m e n t s  of that 
law.

S i n c e r e l y  yours,

AL B ER T N. S H E L D E N  
De pu ty  A t t o r n e y  G e n e r a l  
for the St ate  o f  C a l i f o r n i a

R I CH AR D C L E L A N D  
A s s i s t a n t  A t t o r n e y  G en e r a l  
for the St ate of  Iowa

JOHN  W. CO RW I N
A s s i s t a n t  A t t o r n e y  G e n e r a l
for the St ate o f N e w  Y o r k

S TE PH EN  G A R D N E R  %
A s s i s t a n t  A t t o r n e y  G e n e r a l  
for the St ate of  T ex as

By:
J O H N  W. CO R W I N
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O c t o b e r  24, 1908

O f f i c e  of G e n e r a l  Co un s el  
A t t e n t i o n :  G r a n t  E. Mitchell
R o o m  10240
D e p a r t m e n t  of H ou s i n g  and Urban D e v e l o p m e n t  
451 S e v e n t h  Street, S.W.
W a s h i n g t o n ,  r.C. 20410

Re: P r o p o s e d  L a n gu ag e
For 24 C F R  53 500 .17  
To I m p l e m e n t  Sec ti on  
10 Of RE SPA

Dear Mr. M i tc he ll :

P u r s u a n t  to your  request, on b e h a l f  of the 
A t t o r n e y s  G e n e r a l  of the States of C a l i f o r n i a ,  Iowa, 
M a s s a c h u s e t t s ,  Minne so ta,  Ne w Y o r k  and T e x a s  we are 
s u b m i t t i n g  the a t t ac he d p r o p o s e d  l a n g ua ge  for a rule  that 
would, we b el iev e,  i n c o r p or at e the r e q u i r e m e n t s  of Sec tio n 
10 of the Real Es tat e S e t t l e m e n t  P r o c e d u r e s  Act ("P.ESPA"),
26 U.S.C. 1200, et s e q . As in dicated, we  wi ll  be s ub mit tin g 
t o m o r r o w  some exa mp le s of how m o r t g a g e  e s c r o w  ana ly se s w o u l d  
be c a r r i e d  out i.c this rule w e r e  p r o m ul ga t ed .

T h a n k  vou for your c o n s i d e r a t i o n  of this p r o p o s e d  
language. Pl ea s e  call Mel G o l d b e r g  if t h e r e  are any 
c u e s t i o n s  r e g a r d i n g  this proposal.

S i n c e r e l y  yours,

J O H N  VA N  DE KAMP 
C a l i f o r n i a  A t t o r n e y  G e ne ra l  
A L B E R T  N O R M A N  SIIELDEN 
D e p u t y  A t t o r n e y  Ge n e r a l

T H O M A S  J. M IL L E R  
Iowa A t t o r n e y  G e n e r a l  
RICH CL E I A N D
A s s i s t a n t  A t t or ne y Genera]
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J A M E S  M. SHAN NON  
M a s s a c h u s e t t s  A t t o r n e y  G e n e r a l  
E R N E S T  L. SARASON, JR. 
A s s i s t a n t  A t t o r n e y  G e n e r a l

H U E E R T  H. H U M PH RE Y III 
M i n n e s o t a  A t t o r n e y  G e n e r a l  
D A V I D  W O O D W A R D  
S p e c i a l  As si s t a n t  A t t o r n e y  

G e n e r a l

JIM. M A T T O X
T e x a s  A t t o r n e y  G e n e r a l  
S T E V E  G A R D N E R  £ C R A I G  J O R D A N  
A s s i s t a n t  A t t o r n e y s  G e n e r a l

r O D E R T  ABR AMS  
N e w  Y o r k  A t t o r n e y  'Gptferal 
M E L  G O L D E E R G  & ^IftfLEY ST ARK 
A s s i s t a n t  At t cr o ^ y s  G e n e r a l
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5 3 5 0 0 . 1 7 ( b )  E s c r o w  A n a l y s i s

R e g a r d l e s s  of the m e t h o d  of e s c r o w  a n a l y s i s  u t i l i z e d  or the 
t erm s cf the u n d e r l y i n g  m o r t g a g e  i n s t r u m e n t s ,  a lender sh all 
c o l l e c t  a n d  hold no m o r e  in an e s c r o w  a c c o u n t  than is 
n e c e s s a r y  to m a k e  the r e q u i r e d  tax and i n s u r a n c e  p a y m e n t s  
w h e n  due plus, if p r o v i d e d  for in the m o r t g a g e  ins trument, 
an amo un t s u f f i c i e n t  to m a i n t a i n  at all t i m e s  in the e s c r o w  
a c c o u n t  a c u s h i o n  as p r o v i d e d  in the m o r t g a g e  i n st ru m en ts .
In no case shall such  c u sh io n be g r e a t e r  th an  o n e - s i x t h  of 
the an nu a l  e s c r o w  pa yme n ts . F o r  the p u r p o s e  of d e t e r m i n i n g  
w h e t h e r  the lender m a i n t a i n s  an e x c e s s i v e  e s c r o w  balance, 
the e s c r o w  p a y m e n t s  by a b o r r o w e r  s ha ll  be t r e a t e d  as an 
a g g r e g a t e  amount, r e g a r d l e s s  of w h e t h e r  a le nd e r  e s t a b l i s h e s  
or m a i n t a i n s  sub- or se pa ra te  a c c o u n t s  for i n d i v i d u a l  e s c r o w  
it ems or paymen ts.  A c c o r d i n g l y ,  lenders, w h e n  p e r f o r m i n g  an 
e s c r o w  analysis, m u s t  p e r f o r m  a tr ial  r u n n i n g  b a l a n c e  for 
the a g g r e g a t e  e s c r o w  a c co un t for the u p c o m i n g  ye ar  cr 
p e r f o r m  some ot her  a p p r o p r i a t e  c a l c u l a t i o n  to e ns u r e  that 
d u r i n g  the co urs e of the u p c o m i n g  y e a r  the a g g r e g a t e  e s c r o w  
ba l a n c e  w i l l  fall to the level a u t h o r i z e d  in the m o r t g a g e  
instrum en ts,  or o n e - s i x t h  of the a n n u a l  e s c r o w  payments, 
w h i c h e v e r  is less. If in p e r f o r m i n g  s u c h  r u n n i n g  b a l a n c e  or 
c a l cu la ti on , it is d e t e r m i n e d  t h a t  the a g g r e g a t e  e s c r o w  
ba l a n c e  d ur i n g  the u p c o m i n g  y e a r  w i l l  not  fall to that 
level, the lender shall: 1) n o t i f y  the b o r r o w e r  that th ere  
is an exc es s in the e s c r o w  a c c o u n t ;  an d 2) a d j u s t  the a m o u n t  
in the m o r t g a g e  e s c r o w  accou nt,  by, for ex am ple , is su in g a 
lump sum re fu nd  or r e d u c i n g  the m o n t h l y  e s c r o w  payment s,  or 
o t h e r w i s e  a d j u s t i n g  the e s c r o w  a m o u n t  p u r s u a n t  to the terms 
of  the m o r t g a g e  i n str ume nt , in o r d e r  to e n s u r e  that  the 
a g g r e g a t e  e s c r o w  b a l a n c e  does fall to t h a t  level d ur i n g  the 
u p c o m i n g  year.

* • j
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An e s c r o w  ana ly si s is p e r f o r m e d  in M a r c h  1989 for 
a m o r t g a g e  which has three tax and i n s u r a n c e  p a y m e n t s  d u r i n g  
the year: 1) H a z a r d  Ins ura nc e due in June, e s t i m a t e d  at $240 
for the up co m i n g  year, 2) School Tax  d u e in Se pt emb er , 
e s t i m a t e d  at $1200 for the u p c o m i n g  year, an d 3) T o w n s h i p  
T a x  du e Fe br ua ry  1990 e st i m a t e d  at $72 0 for the u p c o m i n g  
year. At the en d  of F e b r ua ry  1989, b e f o r e  the e s c r o w  
a na ly sis , there w a s  $600 in the e s c r o w  account. Th e  lender 
p e r f o r m s  an i n d i v i d u a l  item es c r o w  a n a l y s i s  as follows:

D e s c r p t  
of Ex p

Next Due Est Amt 
Ne xt  Ex

Term 
p Mos

M o n t h l y
E s c r o w

M o n t h s
El a p s e

E s c r o w
Require^

H a z a r d 06/89 $240 12 $20 9 $180

S c h o o l 09/89 $1200 12 $100 6 $600

To w n 02/90 $720 12 $60 1 $60

E s c r o w  Balance 
A f t e r  2/29/89

E s c r o w
R e q u i r e d

S h o r t­
age

T o t a l
M o n t h l y
E s c r o w

T o ta l E s c r o w  
R e q u i r e d

$600 $840 $240- $180 $840

M o n t h l y  E s c r o w  Sh or ta ge  A m o u n t  N e w  M o n t h l y
R e q u i r e d ____________________ Pr o ra te d M o n t h l y _________E s c r o w  A m o u n t

$180 $20 $200

Un der a t y pi ca l i n d i v i d u a l  it e m e s c r o w  an alysis, 
the c o n s u m e r  w o u l d  be re qu ir ed  to p a y  $200 a m o n t h  to the 
e s c r o w  account, b e g i n n i n g  in March, 1989. T h e p r o p o s e d  rule 
w o u l d  re qu ire  t h a t  the lender p e r f o r m  a t r ia l r u n n i n g  
b a l a n c e  as part o f  its e s c r o w  a n a l y s i s  to e ns u r e  tha t at 
some p o i n t  d ur i n g  the u p c o m i n g  y e a r  the a g g r e g a t e  e s c r o w  
b a l a n c e  drops to the surp lus  a u t h o r i z e d  by the m o r t g a g e  
i n s t r u m e n t s  or 1/6 of the total a m o u n t  of e s c r o w  funds 
e s t i m a t e d  to be p a i d  out  in the u p c o m i n g  year, w h i c h e v e r  is 
less. A s s u m i n g  for the p u r p o s e s  of this e x a m p l e  th at  the 
m o r t g a g e  i n s t r u m e n t s  a u t h o r i z e  a 1/6 cushi on,  the b a l a n c e  
w o u l d  ha ve  to d r o p  to $360 at some p o i n t  in the y e a r  ( ($240 
+ $1200 + $720) / 6 = $360). The t r i a l  r u n n i n g  b a l a n c e  
w o u l d  look as follows:

M o nth Cred it s De b it s B a l a n c e  
$600 on

March $200 800

April 200 1,000

May 200 1,200

June 200 240 1,160

July 200 1,360

August 200 1,560

S e pt e m b e r 200 1,200 560

Octob er 200 760
No v em be r 200 960
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D e c e m b e r  200 1,160
J an ua ry , 1990 200 1,360
F e b r u a r y  200 720 840

C o l l e c t i n g  $200 m o n t h l y  for the e s c r o w  account, a 
c a l c u l a t e d  u si n g i n d i v i d u a l  it e m a n a l y s i s  resul ts  in a 
m i n i m u m  b a l a n c e  d u r i n g  the u p c o m i n g  y e a r  of  $560, in 
S e p t e m b e r .  Th is  is $200 m o r e  than R E S P A  permits. By 
S e p t e m b e r  th ere  w o u l d  have b e e n  s eve n $20 pa yme nt s, or $140 
t o w a r d s  the a l l e g e d  sho rt ag e of $240. Thus, even r ej ec ti ng  
the s h o r t a g e  c a l c u l a t i o n  c o m p l e t e l y  and k e e p i n g  the mo n t h l y  
e s c r o w  p a y m e n t  at $180, t he re  w o u l d  still be $420 in the 
e s c r o w  a c c o u n t  at the end of  Se p t e m b e r ,  $60 more  than  RFSPA 
a l lo ws . Thus, r a t h e r  than a $240 s h o r t a g e  as c a l c u l a t e d  
u s i n g  i n d i v i d u a l  i t e m  a na ly si s,  t he re is in fact a $60 
e x c e s s  in M a r c h  198 9 w h e n  the e s c r o w  a n a l y s i s  is b ei n g done 
U n d e r  the r e g u l a t i o n ,  the l e n d e r  w o u l d  hav e to ad ju st  the 
a m o u n t  in the m o r t g a g e  e s c r o w  accoun t,  by, for example, 
r e f u n d i n g  $60 and  s e t t i n g  the m o n t h l y  e s c r o w  p a y m e n t  at 
$130, o r r e d u c i n g  the m o n t h l y  e s c r o w  p a y m e n t  b e l o w  $180, so 
th a t  at the end of S e p t e m b e r  the e s c r o w  b a l a n c e  d r op s to 
$360 .
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A P P E N D I X  V

S t a t e  o f  N ev.- Yo r k  
D e p a r t m e n t  o f  L a w

RoaEHT Ab r a m s  B r o a d w a y
3t>itn>. N e w  Y o r k ,  N Y, 10271

S e p t e m b e r  19, 1989

Th e  H o n o r a b l e  J a c k  F. K e m p  
S e c r e t a r y
T h e D e p a r t m e n t  of H o u s i n g  & U rb an  

D e v e l o p m e n t  
451 7th Street, S.W.
W a s h i n g t o n ,  D.C. 20410

D e a r  S e c r e t a r y  Kemp:

W e  w r i t e  to ur g e y o u to a c t  d e c i s i v e l y  and swiftly 
to c o r r e c t  a s e r i o u s  p r o b l e m  that h ar m s m i l l i o n s  of 
h o m e o w n e r s  in o u r  s ta t e s  and t h r o u g h o u t  the nation. The 
p r o b l e m  is the w i d e s p r e a d  p r a c t i c e  a m o n g  m o r t g a g e  lenders of 
c o m p e l l i n g  c o n s u m e r s  to p ay  s u b s t a n t i a l l y  more m o n e y  into 
h o m e  m o r t g a g e  e s c r o w  a c c o u n t s  than is p er m i t t e d  u n d e r  the 
Rea l Es t at e S e t t l e m e n t  P r o c e d u r e s  A c t  ("RESPA"), 1? U.S.C. 
2609. The c o r r e c t i v e  a c t i o n  n e e d e d  is HUD a d o p t i o n  of a 
r e g u l a ti o n,  p r o p o s e d  to y o u r  o ff i c e  o v e r  a yea r ago, to make 
u n e q u i v o c a l l y  e x p l i c i t  the e s c r o w  l im it at io n s u n d e r  P.ESPA.

As yo u  know, m o s t  m o r t g a g e  c on tr a c t s  p e r m i t  
l en de rs  to r e q u i r e  e a c h  of t he ir m o r t g a g o r s  to fund a 
m o r t g a g e  e s c r o w  a c c o u n t  to e n s u r e  p a y m e n t  of a n n u a l  taxes 
and  h a z a r d  i n s u r a n c e  on the m o r t g a g e d  property. In 1974, 
C o n g r e s s  e n a c t e d  RESPA, in pa r t to p r o h i b i t  the pra ct i ce  of 
f or c i n g  h o m e o w n e r s  to fun d m o r t g a g e  e s c r o w  a c c o u n t s  in 
a m o u n t s  far in e x c e s s  of  w h a t  w a s a c t u a l l y  n e c e s s a r y  to pay 
tax and i n s u r a n c e  p a y m e n t s  w h e n  due. As o r i g i n a l l y  enacted, 
R E S P A  li mi te d this c o m p u l s o r y  e s c r o w  a c co un t f u n d i n g  to the 
a m o u n t  n e c e s s a r y  to m a k e  tax and in su ra n ce  p a y m e n t s  wh en  
due, plus an a d d i t i o n a l  "cu shi on " of no more than 
o n e - t w e l f t h  of the t o t a l  a m o u n t  of such  payments. In 1975, 
a f t e r  lenders c o m p l a i n e d  th a t this d i d  not p r o v i d e  adequate 
p r o t e c ti o n,  C o n g r e s s  a m e n d e d  R E S P A  to raise the p e r m i s s i b l e  
c u s h i o n  to o n e - s i x t h  of the t o ta l a n n u a l  tax and in sur anc e 
p a y m e n t s .
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Re mar ka bl y,  d ur i n g  the c o u r s e  of an i n v e s t i g a t i o n  
in to the e s c r o w  p ra c t i c e s  of seve ra l o f  the l a rg es t m o r t g a g e  
l e nd er s in the countr y,  we d i s c o v e r e d  that  R E S PA  l i m i t a t i o n s  
hav e  be en  largely ignored b y  the m o r t g a g e  ind u st ry  since 
1975. M o r e  specific all y,  m u c h  of the m o r t g a g e  i n d u s t r y  uses 
c r e a t i v e  a c c o u n t i n g  p r o c e d u r e s  w h i c h  in m a n y  ca ses  resul ts 
in an e s c r o w  a cc ou nt  cu s h i o n  that is 50% to 100% h i g h e r  than 
the p e r m i s s i b l e  limit under RESPA. M o r e o v e r ,  d e s p i t e  the 
fact th at  R E SP A m e r e l y  sets a c e i l i n g  on any c o n t r a c t u a l l y  
a u t h o r i z e d  e s c r o w  a c co un t funding, m a n y  lenders h a v e  c i t e d  
R E S P A  as a u t h o r i t y  for c o m p e l l i n g  a m o r t g a g o r  to fund an 
e s c r o w  a c c o u n t  up to the c e i l i n g  a m o u n t  even  w h e r e  the 
m o r t g a g e  c o n t r a c t  does not a u t h o r i z e  an e s c r o w  a c c o u n t  or 
w h e r e  the c o n t r a c t  e x p l i c i t l y  sets a l owe r ceiling.

As a re sul t of th ese  w i d e s p r e a d  pra ctices,
A m e r i c a n  h o m e o w n e r s  c o l l e c t i v e l y  h a v e  beer, c o m p e l l e d  to 
d e p o s i t  s ev era l b i l l i o n  d o l l a r s  of e x t r a  m o n e y  into th ei r 
e s c r o w  accounts, in v i o l a t i o n  of R E S P A  and the in ten t of 
C o n g r e s s .  In m o s t  cases, t h es e a c c o u n t s  pay no  i n t e r e s t  to 
c o n s u m e r s .  In those few s t a t e s  w h e r e  i n t e r e s t  is r e q ui re d 
to be p a i d  on th ese acc ou nts , it is a l m o s t  al way s at 
s u b m a r k e t  rates.

In formal c o m m e n t s  to p r o p o s e d  re g u l a t i o n s  u n de r 
s e c t i o n  10 of R E S PA  last y e a r  (copy e n c l o s e d ) , we  u r g e d  yo ur  
o f f i c e  to pr o m u l g a t e  a r e g u l a t i o n  e x p r e s s l y  r e a f f i r m i n g  that 
the f e de ra l s t a t u t o r y  limit on  e s c r o w  ac co u n t s  ca n n o t  be 
v i o l a t e d  r eg a r d l e s s  of  the c r e a t i v e  a c c o u n t i n g  p r o c e d u r e  
u s e d  by m o r t g a g e  lenders to c i r c u m v e n t  that limit. W h i l e  
cu r  p r o p o s a l  a p p a r e n t l y  wa s  f a v o r a b l y  r e c e i v e d  by y o u r  
staff, and a n n o u n c e m e n t  in the F e d e r a l  R e g i s t e r  of  a 
p r o p o s e d  r e g u l a t i o n  on the e s c r o w  a c c o u n t  issue a p p e a r e d  to 
be n e a r  at hand in March, f u r t h e r  p r o g r e s s  on this issue no w  
s e e ms  to be stalled. B ec au se  of the w i d e  im pa ct of the 
p r o p o s e d  r e g u l a t i o n  —  l i t e r a l l y  m i l l i o n s  of h o m e o w n e r s  
w o u l d  r e c e i v e  refun ds  or c r e d i t s  r i g h t f u l l y  due th e m —  
strong, s wi ft  a ct i o n  on our  p r o p o s a l  c o u l d  be an i m p o r t a n t  
s t e p  in b u i l d i n g  p u b l i c  c o n f i d e n c e  t h a t  the Department, 
u n d e r  y o u r  leadership, w il l r e v i t a l i z e  its r es o l v e  to 
p r o t e c t  the pu bl ic  interest.
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We w o u l d  be a v a i l a b l e  tc m e e t  w i t h  y o u  to m o r e  
f u l l y  d i s c u s s  th i s  m a t t e r .

S i n c e r e l y ,

J O H N  VA N  DE KAMP 
A t t o r n e y  G e ne ra l of the 
S t a t e  of C a l i f o r n i a

R O B E R T  A. B U T T E R W O R T H  
A t t o r n e y  G e n e r a l  of the 
S t a t e  of  Flor ida

T H O M A S  J. M I L L E R  
A t t o r n e y  G e n er al  of the 
S t a t e  of Iowa

J A M E S  M. S H AN NO N 
A t t o r n e y  G en era l of the 
C o m m o n w e a l t h  of M a s s a c h u s e t t s

H U B E R T  H. HUMPHREY, III 
A t t o r n e y  G e n e r a l  of the 
S t a t e  of M i n n e s o t a

J I M  M A T T O X
A t t o r n e y  G en er al  of the 
S t a t e  of T ex as

BY:

R O B E R T  AB R AM S 
A t t o r n e y  Gene ral  of the 
S t a t e  of N ew  York



STATE INTEREST ON CROW ACCOUNT LAWS 8/92

\nnlles To
Interest
Kate

CALIFORNIA
Loans after 1/1/77 2%

Institutions
Covered

All

CONNECTICUT
Loans prio r to 10/1/92 5.25% 
lo a n s  10/1/92-9/31/94 4.00% 
I oans on/aftcr 10/1/94 5.25%

All

IO W A

Exceptions- 
Pavment of Interest Not Required

4 Loans made prior to effective date 
♦ Moneys required by a state or regulatory authority to be 

placed by a lender other than a bank in a noninterest 
bearing demand trust fund account on loans after i/1/80.

♦ Contract entered into before 10/1/75 and specifically 
disclaims interest on escrow.

♦ Violates Federal law or regulation.
♦ Servicing performed by company unaffiliated with lender, 

on contracts before 10/1/75, if servicer does not earn a 
return from investment of the escrow accounts.

♦ Loans executed between 10/1/77 and 1/1/89 and held for 
sale not more than 1 year by a servicer unaffiliatcd with 
purchaser; or loans executed on or after 1/1/89 and held 
for sale, servicing released, not more than 6 months by 
such servicer.

oans on/aftcr 7/1/82 Passbook
Savings rate

State chartered ♦ 
banks, savings 
loans, credit 
unions, and 
industrial loan 
companies.

None

♦ Funds must be kept in the state.
♦ Escrow accounts on single-family, owner- 

occupied dwellings are optional, subject 
to five exceptions that protect the 
lender’s security interest.

♦ Benefits from deposit on funds in interest 
bearing accounts above 2% shall accrue to 
to lender.

♦ Applies to institutions that make or 
purchase loans.

♦ If contract is prior to 10/1/77 and specifics 
2%, a higher rate may not be required.

♦ A lender may not require, as condition 
of a loan, that (he borrower’s funds be 
deposited so as to increase the yield to 
the lender; however, a lender may require 
a borrower to deposit money without 
interest in an escrow account to pay taxes 
and insurance.



Interest Institutions Exceptions-
\nnlies To Rntc Covered Payment of Interest Not Required IMtS

MAINE

All loans 3% Financial ♦ Prohibited by Federal law or regulation.
institutions
& credit unions
that are state
or federally
chartered with
the principal
office in the
slate; &
supervised lenders.

♦ If the loan or note requires an escrow 
account, the mortgage deed must contain 
provisions for payment of interest, 
effective 1/1/92.

♦ May charge fee for administration of 
escrow account but interest can not be 
reduced by such service charge.

MARYLAND

l-oans after 5/31/74 Greater of 
passbook 
savings rate 
or 3%

Banks, 
savings 
banks, and 
savings 
and loans

♦ Docs not apply if loan is purchased by an out-of-state 
by an out-of-state lender through FNMA, GNMA, or 
or FHLMC and the out-of-state lender elects io 
service the loan.

♦ If the mortgage contract does not require the 
payment of interest, the purchaser of the loan 
does not have to pay interest.

♦ Financial institutions regulated by OTS.
4 Mortgage and escrow account are assigned from an 

exempt lender that made the loan tononexempt lender.
♦ Uses direct reduction method of applying tax and 

insurance payments.

<> Applies to state chartered lending 
institutions doing business in the state 
that make mortgage loans and create, or 
are the assignee of, an escrow account.

MASSACHUSETTS

I nans after 7/1/75 Determined 
by mortgagee 
annually

All ♦ If lender can demonstrate a net loss from the 
investment of escrowed funds in its annual report,
the Commissioner of Banks may grant an exemption from 
paying interest on escrow accounts. Exemption is good 
for only one year.

♦ Federally chartered thrifts with regard to loans on 
2- to 4-unit residences and loans executed prior to 
6/16/75.

♦ Applies only to escrow of real estate taxes.



Interest Institutions Exceptions- . .
Applies Ti> Rate Covered rJLyiilgn.tjafJnfgrê i-fjoLRgai»!r£.U Matea

MINNESOTA

All loans 5% All 4 Escrow account is mandatory under Federal law or 
regulation.4 Conventional loan with original LTV greater than 
than 80%.4 Loans insured by HUD, VA, FmHA.

4 Mortgagee may offer options to an escrow 
account.4 Conventional loan: under $100,000 & is 
not authorized by OTS or OCC or eligible 
for purchase by FNMA or FHLMC.4 Administration fee prohibited.

NEW HAMPSHIRE

All loans 2.5% Banks & 
mortgage 
companies

4 None 4 Applies to banks and to companies in the 
business of making loans for acquisition 
purposes that require, or accept monies for, 
an escrow account.4 Rate set biannually at 1% below mean interest 
rate paid on passbook savings accounts by 
state banks.

NEW YORK

All loans 2% All

OREGON

All l-oans 4.5% All

♦ Violates Federal law or regulation.
♦ Loans made prior to 4/1/74 that have an express 

disclaimer not to pay interest.
♦ Servicing contract before 4/1/74 docs not 

permit company to receive return on invest­
ments from escrowed funds.

♦ Loan is over $100,000.
4 Loan or loan servicing is sold within 1 year to 

unaffiliatcd out-of-state purchaser and loan 
origination documents state Oregon law does 
not require lender to pay interest.

♦ Violates Federal law/regulation.
♦ Loans prior to 9/1/75; however, if federal law docs 

not prohibit or is silent concerning payment of 
interest, then interest must be paid on all loans
of federally and state chartered institutions.

4 Insurance drafts received as compensation 
for damage to a residence and deposited 
in escrow are included under interest 
requirements.4 Rate set annually.4 Administration fee prohibited.

4 If loan agreement, executed between 
9/1/75 & 10/1/77, is inconsistent with 
the statute or silent concerning an 
escrow account, the rate prior to 
10/1/77 applies.4 Service charge prohibited.



MMillcs To
Interest
Hate

Institutions
Covered

Exceptions- 
Payment of Interest Not Required M £5

MODE ISLAND

\ll loans 4% All ♦ Loans insured by FHA, VA, FmHA or a private 
mortgage insurer licensed to do business in 
the state.

♦ Proh bits charge for ascertaining whether 
taxes liave been paid.

'TAM

\ll loans 5.25% All ♦ Account required by government insurer or 
or guarantor.

♦ Original LTV is greater than 80%.
♦ Violates Federal law or regulation.

♦ Mortjjagee may offer options to an escrow 
accoui t.

4 Servi<e charge prohibited.

ERMONT

II loans 5% or, for 
institutions 
that offer 
savings 
accounts, the 
savings account 
rate

All 4 If lender requires escrow account because borrower 
has failed within past year to pay taxes and 
insurance on time.

♦ Federal institutions and agencies, if not 
permitted by Federal law.

4 Fundi must be kept in federally insured 
dcposiory institution.

ISCONSIN

•inns or extensions 
" 11/1/81

5.25% Banks,
credit unions 
mutual 
savings 
banks

♦ Funds held by third party in non-interest bearing 
account.

♦ FHA, VA, or FmHA loans
♦ Institutions regulated by the OTS.

4 Parties may agree to waive all or part 
of inte cst if greater than 75% of 
lender's interest is sold to unaffiliatcd 
third pirty who holds the escrow funds.

11/83 Adds mortgage 
bankers, savings 
banks, & savings 
and loans.



R E A L  E S T A T E  T A X  D E P O S I T S 1 8 3  § 6 1

Hliterical Nat*

0M9TC. e. 412 ,1 1, m i  approved Juat 
8, 1872, and b j motion 2 made applica­
n t  “to  ooo trac ts  entered lato  on and 
after the effective date of tble act”.

Library Refereaoet 
M*rt***es «=*296(1). C J.8 . M ortfagta 1 446 et teq.

RENEWAL OF MORTGAGE NOTES 
Caption editorially supplied

§ 60 . Interest Rate Increases
Whenever any mortgage note secured by a first lien on a dwell­ing house of three or fewer separate households occupied or to be oc­cupied in whole or in part by the mortgagor provides for installmentpayments of principal, with or without interest, that will not amor­tize the outstanding principal amount in full by the maturity of such 

note, no increased rate of interest shall be imposed as a condition of 
renewing the note unless such increased rate of Interest is not greater 
than one half of one per cent more than the rate charged on the note 
immediately before such maturity and the term of such renewal note 
la not less than five years.
Added by Stl973, c. 115.

H littrleal N«tb
SC19TS, c  115, n i  approved March 

27, 1873.

Library Rafaroaon 
iM e m t «=»33. CJ.B. Interest 1 96.

r REAL ESTATE TAX DEPOSITS WITH MORTGAGEE 
Caption editorially supplied

§ 81 . Payment of interest by mortgagee; exemption; profit cr 
loss statement; report

A mortgagee doing business in the commonwealth and holding a first mortgage or lien on a dwelling house of four or fewer separate households occupied or to be occupied in whole or in part by the mortgagor who requires advance payments, deposits or other security
199



I  S 3  § 6 1  T I T L E  T O  R E A L  P R O P E R T Y

by said mortgagor for the payment of real estate taxes on mortgaged property, shall pay interest to said mortgagor on any amounts so paid or deposited In advance. Interest shall be paid at least once a year at 
a  rate and in a manner to be determined by the mortgagee.

Mortgagees required to pay such Interest shall file annually with the commissioner of banks a statement showing the amount of net profit or loss from the Investment of said deposits. Mortgagees showing a net loss from these investments may file with said commis­sioner a request for an exemption from the requirement that interest be paid to mortgagors. The commissioner shall maintain as a public record an annual report of interest rates paid to mortgagors as re­quired by this section during the preceding annual period. The re­port shall list the mortgagees granted exemptions under this section during the preceding annual period.
Added by 8L1978, c. 299, ( 1.

H ltta r lc a l M at*

BL197S, c. 290, ( 1, w u  approved lfay  act, ahall ta le  effect on July t in t ,  nine- 
21. 1973. teen hundred and Deveaty-flve, and ahall

Section 2 provided: “The provision. *pp,y i ,d r“ e* d*poalU ,o r * *
of lection aixty-one of chapter one hnn- pa™ ‘ of » ■ ' *“ »  “  ■ " * ;
died  and elfhty-three of the General pro**r t* * *
Laws, inaerted by acction one of thla 4 e"

Library Kafstm nm

Mortgages <*»200(3). C JJJ. Mortgages |  SO.

§ 6 2 . Payment of taxes to city or town by mortgagee; doe date
Any mortgagee who requires the prepayment of taxes for real estate located in the commonwealth shall pay to the dty or town wherein the property is located the full amount of taxes due on or be­

fore the date upon which said taxes become due provided that the mortgagor has paid said amount to the mortgagee. If the mortgagor has not paid the full amount of taxes due before said date, the mort­gagee shall pay to the dty or town wherein the property is located all amounts which have been paid to him by the mortgagor. Such mort­gagee may make such payments by presenting notes Issued by the dty or town In anticipation of revenues, If the treasurer of the dty or town has agreed to accept such notes in payment of real and per­sonal property taxes as provided in section four B of chapter forty- four.
Added by SL1974, c. 104. Amended by SL1976, e. 4, |  SO.
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§ 2954.5 C I V I L  C O D E

aaioro* u ;  other ohhft t ia t  including the easts and m is s u s  incurred is say enforcement suthomsd 
by lev.

11m provisions of this sacttoa u  added by Chapter 1410 of the Btatutss of 1970 ilmll only affect 
bans raid* oa sod after January 1, 1971.

The amendments to this section suds a t the 1976-74 Regular SsasioQ of the Legislature shall only
apply to loans executed oa and after January I, 197L
(Amended by 8UU.1976, c. 7 * , p. 1710, |  *  8feto.l984. e. 890, |  6.)

Uktarical Nes* k  panada* »  <M  M h  n IU ttf e f dean b  M ebabaV
»*7* n « a a  toM aand K> S i i t  h r I  d tfs b  "■artFSP bne yensaitag k  to rtka b u n a  ntm  r ta r a r  

vbcfc be baneew awy can d» ddbsw ey vkfceet • UM tea bMnM ra n  fU  to deyoetten m  iecnand a b n  
cSarya iattotod *to u lM  k>r rtoptor 14)0 t£ be ItS S S
r f ir x r  b  be s-ae ia ia te  ■  did mm ta b a  cbax  sf ia ie lete a  did mm M ae  dan to todwfc p a xw  uak-

W n u a a M -a e . feMfcatod b  (la few mnmmfa * f  W 1 «4^«s cbaa. MS aoi paryort »a n F —
w b i U) -o«t» baa ■ baa ends panaan u fZ rm m  « *“ *  tJo*  * * •  “ * bfaraad oi  fMMfeac?
(caameaoag r a i Sictiaa 2)000), O lrnaalO  (oaaanacbs *  s # M l totocbun m M * vdtod, cf
wmb lacuoa MOOO), or Omgaa II  (rrna iM fsq  e ib  TrawVy v. U s Aapbs M a il Ser. Mrf Lea*
facaa  MOOOf lor “ abar baa a baa aaaSa paraaaM to Asa's (1*75) I I I  ChlRyar. 1T7, 44 C A M  IM.
Seaton 2)444*. a i  mmtmM b  abb  (a) 'o r kaT U m a
-ha*. X ErteeM
Lav U ertrr r « n m ln  Oabor's M a n  to otjea to Ita* chary* 4wna| nlW

Coaaaaaaraa rrrchca be ocraeaa im n Sard (IV77) «*V pnuaaba#t aad ba M a rt to naa bSiaaa of
)> t  h r  I  28A hadn 't M a n  to Mad M b p a t)  aouca m  rayanS uadar

_________ , b a  aasaoa did act atop Arbor finaa ito a i AaSaeae, ahan
. aaasar af vafidlcy e f baa cbaya aarar hacaaa laaa b  n U  

Haaar «f Oecbtoaa b a  nay paar i rS ai. acotoa ebarty yroriivd b a  b  orb*
U Q .v iill |  fa  t a b  to aaaaa bu charya loukr a u tl cenpijr <nb

*d 1 aaak* rn ara mi ran n d  krator kanr ha had warm mat
________  aaatoS aed AW am n tj m  aay oandad c f Actoor to ba

ta fa rj. la  n  Hate. M r**  A tXC lL IMS. to  kJL 74A
L b a a a d

fw perud e * iw a  of cba aaioe boa«b h> M reeen

I 2*614. Mortgage la/w ranee; t a c d l i l l i s  right* aoCLAceltea

(*) If private mortgage mouranca or mortgage guaranty insurance, as defined In subdivision (s) of 
Seetioe 12640.02 of the Insurance Code, is required as a condition of a loan secured by a deed of trust 
or mortgage oa real property, ths leadtr or penoa tasking or anangi&( the loaa shall notify the 
borrower whather or sot th* borrower has the right to canc« the insurance. If tU  borrower has ths 
nght to cancel then the leader or parsna isalriBg or arraagirg the loaa ahall aotify the borrower in 
BTTvtb* of the following:

(1) Aay idm dfyuf ban or insurance iafonaatioa necessary to permit the borrower to cumauni- 
caU with the iasarsr or the letxkr cooceruiag the iasuraaos.

(2) The coaditinas that are required to be satisfied before the mortgage insurance may be subject
10 1

(2) The procedure the borrower is rrquhwd to follow to cancel the private mortgage insurance or 
mortgage guaranty insurance.

(b) The eotbo required in subdmeba (a) ahall be gfran to the borrower upoa doee of eicrow or as 
sooe ther ea fter as the bodar or penoa suking or sm ag iag  ths loaa knows or should know th* 
requirements for caaccllatioa of the private mortgage insurance or mortgage guaranty insurance. 
The notice shall be provided without eont to the borrower. "> 1 -M

(c) This seetioe shall oot apply to any mortgage funded with bond proceeds issued under an 
“ere requiring mortgage insurance for the lift of the loan nor to any insurance issued pursuant 
1 4 (oommtadng with Section 61600) of Division I I  of the Health and Safety Code.

(Added by State. 1988, t  669, |  1.)

|  m u  laspoaad accounts; paymeat e f hOerest; reetricUeau; csceptioae; appUcatloa

(a) Evtry financial insbtutioo that ssakae loans upon ths security of real property containing only 
t  one- to fourfsmiljr residence and located la this state or purthaass obligations secured by such 
property and that receives mooey in advance for payment of taxes and assessments oa the property, 

A h M n ai In test are bdtartart bp wndoriroet delations by uotortatre •
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for insurance, or for other purposes relating to the property, shall pey iotereel oo the amount eo held 
to the borrower. Tbo interest oo eodi amounts shall be at the rate of a t least X p accent shapte 
intercet per annum. Such intereet ahall be credited to the borrower's account annually or upon 
terminaboo of such account, whichever is earlier.

(b) No financial institution subject to the provisions of this section shall impoae any fee or charge 
in connection with the maintenance or disbursement of money received in advance for the payment of 
Uuee and assessments oo real property securing loans mads by such financial institution, or for the
E iyment of insurance, or for other purpoeee relating to such real property, that will result M aa 

teroat rate of laaa than 2 percent per aasusa being paid oa the moneys so received. ■■
" (cj Per the purpoeee of this section, "financial institution" means s bank, savings sod Icao 
association or credit union chartered under the lavs of this stole or the United StaUa, or toy other 
penoa or organisation making loons upon the security of reel property only a oee- to
four-family residence.

(d) The provisions of this section do not apply to any of the following:
(1) Loons executed prior to the effective date of this section.
(2) Moneys which are required by a state or federal regulatory authority to be placed by e 

financial institution other than e bank in a non-interest-bearing demand trust fund account of a bank.
The amendment of this section made by the 1979-80 Regular Session of the Legislature ahall only 

apply to loans executed oo or after January 1. 1980.
(Added by Stats.1976, c. 26, p. 40, f 1. Amended by Stats.1979, e. 80S, p. 2766, f  1.)

H h U rie tN M  lacstoo 2 eS Sum 1979, a  801, p. 27M, p rw titS
LV7V A a n S a a e . laaaclad to subd. (d)(2) fcOowtoe "Ths pror iesss s f tkia art afcsB bacons openrict oaty 

“noMyi whisk to "  Iks wards “ reqwired by e suss or Fmpoedce Ha 1 Is i f  proved by lbs rows oa Nreae * sr |
. todwii ragadswy tssbsST, sad U M  Ike la l panerapk I979.* (TrnjisM ie I  ese if fm U  Nev. A 1*7*)

I M H J. Leans far w M sallsI Kcporty of feur omits e r  lew; right to prepayment

(a)(1) Exorot as otherwise provided by statute, w han  the original principal obligation la * * * a 
loro for residential property of four units or less, the borrower under any note or evidence e l 
indebtedness secured by a oeed of trust or mortgage or any other hen on real property shall be 
entitled to prepay the whole or any pert of the beluse due, together with accrued intereet, a t any 
time.

(2) Nothing in this subdivision shall prevent a borrower from obligating himself, by u  agreement
in writing, to pay n prepayment charge. •

(8) This subdivision does not apply during any calendar year to a bona fide loro secured by a deed 
of trust or mortgage given back during sock calendar year to the seller by the purchaser on account 
of the purchase price If * * * the seller does not take bock four or more such deeds of trust er 
mortgages during such calendar year. Nothing in this subdivision shall be construed to prohibit a 
borrower from making a prepayment by aa agreement In writing with the leader.

(b) Except as otherwise provided in 8ectioa 10242.6 of the Business and Professions Code, the 
priodpal and accrued internet on any baa  secured by a mortgage or deed of trust on owner-occupied 
residential real property containing only • • • four units oc tets may be prepaid in wkfb or ia part 
at any time but only a prepayment made within fhre yean  of the date of execution of each mortgage 
or deed of trust may be subject to a prepayment charge aad than eoieiy cj herein set forth. An 
amount not r r  re siting 90 percent of the original principal amount may be prepaid ia any 12-month 
period without penalty. A prepayment charge may be imposed oa any amount prepaid in any 
12-month period in excess of 20 percent of the original principal amount of the loan which charge .

..ahall not.exceed aa amount equal to. the payment of six months’ advance intereet oo the amount 
prepaid to excess'of 20 percent of the original principal amount
(Added by Statn.1974, c. 1069, p. 2280, |  1. Amended by State.1976, e. 768, p. 1775, |  £  Stata.1977. 
e. 679, p. 1826, |  82; State. 1979, e. 891, p. 1468, f  1.)

Historical Nsto otherwua provided toy eUC*W" ia aukd (s) (Ik Mhetsuud
ITM I aperies This aafcdiveioe" lac "1m> dives na (*) of tkb asetoaw* is
Seaios 2 at Suml«7«, e. 1009, p. Z2k proridse ettkd. (a)(lk set sddad eekd. (b).

IM J As i ■ S e l l HadcatfMilcd (ocaur lubda (a) to (c) "Thu set ika li ba «r »tor*fcto cet> to ksea ascend by
as pscaanpbs ( I)  to ())  s f aebd. (sk isssrtsd “Vsnyt at s n r tie s  sc la a k d w d  am end d to  le a a q  t  W t*

• AddMom In text a n  In d ie te d  by undaribra; detettocw by asterisks *
<A46 i
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B A N K I N G  L A W A r t  S

Beta* W  Dm U c u
S a v ta u  b i ik  l i m t a M t i  I
Track eeapeay  charter, accept**** cf malaed m  fa r  a  period of fiftaaa

I 7* on , aad  a fte r  •  writtaw report
U erio lB ef aaaaecta, I s te m t m  a thereof has beea nod*  to the Super-

l u a d a t  of Banka, would appear to 
■ ba eosetetsat w ith prorUdoaa of tbia

chapter. 1*41, OpJLt&.Oea. 178.
(. T ract aaapaay  charter, accept-

****** 8. S a v f if t  beak la m tam a ia
C harter of Bool Batata T rust Oo. BaeorlUaa o r obligati oca Lb which 

■ V  bo accepted and autbartaedeei Board boot authorise In*
certiOc&u lowed by State Booking **dtVlaloo 1(0 of
D cpartnast. 1W7, Op-ktty.Qcx. 80S. thia sectlow and In which covings

^*»Vq b u t  lBTHt u d a r  subdivision 
1. Uaalolnad aoaaaata, lataraat a* 10 ^  £*L>m m  iad ad a  ths InU rtat

A by-law adopted with the appro** Soarin g ahllgrtlene e f  private or B o ­
ot of tha Booking Board, permitting n ldpel e e rp o ro tiw  w hether e r  eo t
a  s tr in g s  bank to dlseontinoc the they ore e f a  deaa te r  which apadflc
pejneant a f  lataraat e r dlrideade ca  teats a rc  provided la  section 2*&
•^ladclaicd on— teT wUch have so- 1*44, O p M tjA e a . M L

9 14-flu P o o re r  of the b a n k te g  baud to presaibo rate o f  

i e t e i e t t

1 . I t  i s  h e r e b y  d e c la re d  to  b e  t h e  p o lic y  o f  t h e  s t a t e  o f  N e w  
Y o r k  t h a t  f o r  t h e  p e r io d  e n d in g  S e p te m b e r  t i n t ,  n in e te e n  
h u n d r e d  s e v e n ty -o n e  t h e  r a t e  o f  i n t e r e s t  p r o v id e d  i n  s e c t io n  5 -  
601  o f  th e  g e n e r a l  o b lig a tio n *  l a w  a h a l l  b o  a d ju s t e d  b y  t h e  b a n k -  
l a g  b o a r d  in  r e s p o n s e  to  c h a n g e d  e c o n o m ic  c o n d it io n *  in  s u c h  
m a n n e r  a*  to  in s u r e  t h e  a v a i la b i l i ty  o f  c r e d i t  a t  r e a s o n a b le  r a t e s  
to  th e  p e o p le  o f  t h e  s t a t e  w h ile  a f f o r d i n g  n  c o m p e t i t iv e  r e t u r n  t o  
p e rs o n *  e x te n d in g  s u c h  c r e d i t .

2 . ( a )  F o r  t h e  p u r p o s e  o f  e f f e c t u a t i n g  t h e  p o lic y  d e c la r e d  i n  
s u b d iv is io n  o n e  o f  t h i s  s e c t io n , t h e  h a n k in g  b o a r d  s h a l l  h a v e  
p o w e r  p r i o r  t o  S e p te m b e r  f i r s t ,  n in e te e n  h u n d r e d  s e v e n ty -o n e  b y  
a  th r e e - f i f th *  v o te  o f  a l l  i t s  m e m b e r s :

( 1 )  f r o m  t im e  to  t im e ,  b u t  n o t  m o r e  o f t e n  t h a n  q u a r te r ly ,  t o  
p r e s c r ib e  b y  r e g u la t io n  a  r a t e  o f  i n t e r e s t  n o t  le a s  t h a n  f iv e  p a r  
c e n tu m  p e r  a n n u m  n o r  m o r e  t h a n  s e v e n  a n d  n n e  h a l f  p e r  c e n tu m  
p e r  a n n u m  a*  t h e  m a x im u m  r a t e  o f  i n t e r e s t  t o  b e  c h a r g e d ,  t a k e n  
o r  re c e iv e d , u p o n  e  lo a n  o r  f o r b e a r a n c e  o f  a n y  m o n e y , g o o d s  o r  
th i n g s  in  a c t io n ,  e x c e p t  a a  o th e r w is e  p r o v id e d  b y  la w , a n d

( 2 )  t o  a d o p t  s u c h  o th e r  r e g u la t io n s  a s  i t  a h a l l  d e e m  n e c e s s a r y  
o r  p r o p e r  to  im p le m e n t  t h e  p r o v is io n s  o f  t h i s  s e c t io n .
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( b )  T h e  r a t e  o f  i n t e r e s t  p r e s c r ib e d  b y  t h e  b a n k in g  b o a r d  p u r*  
s u a n t  to  p a r a g r a p h  ( a )  o f  th i s  s u b d iv is io n  s h a l l  b e  b a a e d  o n  p r e ­
v a i l in g  e c o n o m ic  c o n d i t io n s  in c lu d in g ,  i n  p a r t i c u l a r ,  y ie ld s  o n  
c o n v e n t io n a l  h o m e  m o r tg a g e s  t h r o u g h o u t  t h e  U n i t e  ̂  S ta te *  a n d  
o n  c o r p o r a te  i n te r e s t - b e a r in g  s e c u r i t i e s  o f  h ig h  q u a l i ty ,  a n d  s h a l l  
in c lu d e  a s  i n t e r e s t  a n y  a n d  a l l  a m o u n ts  p a id  o r  p a y a b le ,  d i r e c t ly  
o r  in d i r e c t ly ,  b y  a n y  p e r s o n , t o  o r  f o r  t h e  a c c o u n t  o f  t h e  le n d e r  
in  c o n s id e r a t io n  f o r  m a k in g  t h e  lo a n  o r  f o r b e a r a n c e  a s  d e f in e d  
b y  t h e  b r o k in g  b o a r d  p u r s u a n t  to  s u b p a r a g r a p h  tw o  o f  p a r a ­
g r a p h  ( a )  o f  th i 'i  s u b d iv is io n .

( c )  N o  r a t e  o f  i n t e r e e t  p r e s c r ib e d  b y  th e  b a n k in g  b o a r d  p u r ­
s u a n t  to  p a r a g r a p h  ( a )  o f  t h i s  s u b d iv is io n  s h a l l  r e m a in  i n  e f f e c t  
a f t e r  S e p te m b e r  f i r s t ,  n in e te e n  h u n d r e d  s e v e n ty -o n e , e x c e p t  t h a t  
a n y  lo a n  o r  f o r b e a r a n c e  m a d e  o n  o r  b e f o r e  s u c h  d a t e  a t  a  r a t e  o f  
i n t e r e e t  n o t  in  e x c e s s  o f  t h e  r a t e  o f  i n t e r e s t  a u th o r i s e d  b y  l a w  a t  
t h s  t im e  s u c h  lo a n  o r  f o r b e a r a n c e  w a s  m a d e  s h a l l  c o n t in u e  to  b e  
e n f o r c e a b le  in  a c c o rd a n c e  w i th  i t s  t e r m s  a n d  t h e  p r o v is io n s  o f  
s e c t io n  6- 6 0 1  o f  th e  g e n e r a l  o b l ig a t io n s  la w .

8 . T i e  b a n k in g  b o a r d  s h a l l  p r o v id e  r e a s o n a b le  n o t ic e  t o  t h e  
p u b l ic  of a n y  c h a n g e  in  t h s  r a t e  o f  i n t e r e s t ,  o f  t h e  e f f e c t iv e  d a te  
o f  e a c h  s u c h  c h a n g e , w h ic h  s h a l l  b e  n o t  la s s  t h a n  s e v e n  d a y s  fo l­
lo w in g  t h e  a d o p t io n  o f  s u c h  c h a n g e  b y  t h e  b a n k in g  b o a r d ,  a n d  o f  
a n y  ru le  o r  r e g u la t io n  a d o p te d  p u r s u a n t  t o  p a r a g r a p h  ( a )  o f  
s u b d iv is io n  tw o  o f  t h i s  s e c tio n . S u c h  n o t ic e  s h a l l  b e  p ro v id e d  b y  
p u b l ic a t io n  in  t h e  s t a t e  b u l le t in ,  t h e  w e e k ly  b u l l e t in  o f  t h e  h a n k -  
in / /  d e p a r tm e n t ,  a n d  i n  n e w s p a p e r s  o f  g e n e r a l  c i r c u la t io n  
p .o m p t ly  fo l lo w in g  th e  a d o p t io n  o f  s u c h  c h a n g e ,  a n d  b y  s u c h  o th -  
f r  m e a n s  a s  t h s  b a n k in g  b o a r d  a h a l l  d e e m  n e c e s s a r y  o r  p r o p e r ,  
r h e  b a n k in g  b o a rd  a h a ll  a ls o  m a k e  a v a i l a b le  to  t h e  p u b l ic  c o p ie s  
o f  a l l  r e g u la t io n s  a d o p te d  p u r s u a n t  t o  t h i s  s e c tio n .

A d d e d  L .1 9 6 8 , e . 8 4 9 ,8  8 , o f f .  M a y  1 6 ,1 9 8 8 .

H te te rie a l

Effective n b  a id  expiratlec ef L. sacs w ith  Its ten se  m l/  te  a  lo ss  e r
IMS, c. MS. Section IS of L.1968, e. forbearance made oa or bafOro Scp-
849 provided: T h i s  act [adding thJo ta a b e r  flrat, nineteen handrod sovaa-
atctlaa and aawndlng >aedous 108, ty-one, oa  which da te  the authority
ITS, 202, 236-b, 283-a, *80-*, 464, granted to  the banking board by th la
CIO-*, 677 and General Obligations act to  prescribe the m a x la n a  ra te  e f
lo w  H 0-601, 634.) ahaU take effect Interest to  be charged, takes e r  re-
May fifteenth, nineteen hundred tlx- cel rod upon a  loaa o r forbearance
ty-eight and ahall apply la  accord- ahall expire."

A r t  2 B A N K I N G  D E P A R T M E N T  § 1 4 - *
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§ 1 4 - b B A N K I N G  L A W A r t  S

Or*M  I t l m o i H
Criminal usury, m  Penal Law 1 190-40.
Internet and usury generally, m « Oeaaral ObUgatkea L a v  |  8-801 at aeq. 
Puamasloe. of a au to u a  loaa records, aaa Panel Law |  19048.

H * ( «  e f  P i d i l w i

C anyv la tlfa  «f Interest n l a  4 
CaaalltiitlaaaUty I 

2
Meehealee’ Haas S

I. C aailltatlaoallty  
Tbla acctloa firin g  banking board, 

to r limited period of time, power ta  
adjuet maximum aad minimum rataa 
of la ie rrst wltMa prescribed IlmJta, 

m It  Beamed a rtalagatloa of legte- 
i r e  power, waa mot laralid . Wood* 

oouae. Drake aad Oc 'ey Limited ▼. 
Aaderooa, 1979, 41 M lacJd 991, SOT 
N.TJLld 118.

Actio* of legislature la conferring 
power on Banking Board, aad  rtgula* 
tloaa of Banking Board parauaaf 
thereto, fixing maximum rataa of tu- 
t m e t  for epadflad period ef dam  
were not uiuxmerltetlneml aa aa  Im­
proper delegation ef power. Id.

1  Je fim ea ta
Interest payable from time of Jodg- 

m eat ■ p tnm  defaulting obligor la a t  
legal rate prevailing a t time of Jedg- 
meat rcgardieaa of whether rate baa 
changed between default and Judg- 
mec* Jamaica Bar. Bank r . Ola* 
comaoioaio, 1MB, 09 M laeJd TOt, 100 
K.T.BJd 218.

Kate of U tarsat preacrlbed by 
banking board la the “legal ra ta  of 
Intereet" aa th a t tan a  la uaad la  
CPLH 0004 providing tka t Internet oa 
judgment ahaD be a t  tka legal ra te ;  
ratea of Intereet preacrlbed by bank- 
*g board oooetitute “legal ra ta” a f 

intereet oa moaay Jodgmeate. Id.

Tba legal lataroat ra te  e f elx per­
cent o r ead i other ra ta  aa may be et* 
tabilabed by the banking board la ap­
plicant# whea Um  cooaty eierk caleu* 
la tee Interest oa default Judgments. 
Op. BUte Ooeapt. 48-490.

X Meehaalee' llaae
Tba legal InU reat ra ta  of six per­

cent or eacb o ther ra ta  aa may be m  
tabUahad by the banking board la ap­
plicable when the eouaty d a rk  paeeee 
am tha eu tadency  of eaah bonde tub- 
oUtstad to r  enerbealca* Beam Op. 
BtaU OompC 44-490.

4. C eapa ta tlee  of laU rm t rata
Incraaaaa la  legal ra ta  e f  lataraat, 

aa oarahttahod by bank board pur- 
auanc ta  law, oootrol to fig  ra ta  of 
lataraat recoverable upon a  paat-doa 
demand tn m  effective dataa of In- 
eraaaee la  ra ta . H arhlla t  ( k  f. 
Tra-M ar, In c , 14T8, 88 AJXM  3TT0, 
806 N .T JU d 188.

A fter m aturity  of aa  obligation, 
whether oceaalooed by due date or by 
default or other act oa p a rt of obli­
gor th a t permit# acceleration of m a­
turity , ra ta  of lataraat ia to  ba com­
puted from daU  of a u ts r l ty  o r  data 
of default resulting In m aturity  of 
obligation a t  ra ta  than prescribed by 
etatnta. Dima Bar. Bank a f  Brook­
lyn t. Oaricaao, 1946, 88 MlaaJi BU, 
294 tf.TJLSd 808.

Oa aad a fte r daU  on which s ta tu ­
tory lataraat rata waa aatabUabed a t 
Ib i  per cant par annum, lataraat 
oa unpaid p rin d  p a l of nota la  de­
fau lt should h are  beta  computed a t 
th a t rata. Id.
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§ 15 . D e p u tie s , clerks, examiners, special agents a a d  other 
employee*; appointment; compensation; oath W 
office; bonds; poteen of deputies

1. T h e  s u p e r in te n d e n t  m a y  a p p o in t  f i v e  d e p u t ie s ,  a n d  s h a l l  
e m p lo y  f ro m  t im e  to  t im e  s u c h  c le rk s ,  e x a m in e r s ,  s p e c ia l  a g e n t s  
a n d  o th e r  e m p lo y e e s , u n d e r  s u c h  t i t l e s  a a  h *  m a y  a s s ig n  to  th e m , 
a s  h e  m a y  n e e d  to  d is c h a r g e  in  th e  p r o p e r  m a n n e r  t h e  d u t i e s  im ­
p o se d  u p o n  h im  b y  la w . T h e y  s h a l l  p e r f o r m  s u c h  d u t i e s  a s  t h e  
s u p e r in te n d e n t  s h a ll  a s s ig n  to  th e m . T h e  s u p e r in t e n d e n t  s h a l l  
f ix  t h e i r  c o m p e n s a tio n .

Z  E v e .y  d e p u ty , w i th in  f i f t e e n  d a y s  a f t e r  n o t ic e  o f  h i s  a p ­
p o in tm e n t ,  s h a ll  t a k e  a n d  s u b s c r ib e  t h e  c o n s t i tu t io n a l  o a th  o f  o f ­
f ic e , a n d  f i le  s u c h  o a th  in  th e  d e p a r tm e n t  o f  s ta te .  E v e r y  e x a m ­
in e r ,  b e fo re  e n te r in g  u p o n  h is  d u t ie s  a a  s u c h  e x a m in e r ,  s h a l l  
t a k e  a n d  s u b s c r ib e  s u c h  o a th  a n d  f i le  i t  i n  t h e  o f f ic e  o f  t h e  c le r k  
o f  th e  c o u n ty  in  w h ic h  h e  re s id e s .

8 . T h e  s u p e r in te n d e n t  m a y  r e q u i r e  f r o m  d e p u tie s ,  e x a m in e r s ,  
a g e n ts  a n d  o th e r  e m p lo y e e s  s u c h  b o n d s  a n d  u n d e r t a k in g s  a a  h s  
m a y  d eem  n e c e s s a ry . P r e m iu m s  c h a r g e d  b y  c o r p o r a t io n s  a p ­
p ro v e d  b y  h im  a s  s u r e t y  u p o n  s u c h  b o n d s  a n d  u n d e r t a k in g s  s h a l l  
b e  a  g e n e r a l  e x p e n s e  o f  t h e  d e p a r t m e n t

L  I f  a n y  d e p u ty  w h o , p r i o r  to  a p p o in tm e n t  a a  d e p u ty ,  h a s  
s e rv e d  a s  e x a m in e r  f o r  a  p e r io d  o f  t h r e e  y e a r s  o r  m o re ,  Is  r e ­
m o v ed  b y  th e  s u p e r in te n d e n t  f r o m  s u c h  p o s i t io n  a s  d e p u ty  h a  
m u s t  b e  r e s to r e d  to  th e  p o s it io n  o f  e x a m in e r  e n d  s s  s u c h  s h a l l  b e  
e n t i t le d  to  th e  s a m e  r i g h t s  a n d  p r iv i le g e s  to  w h ic h  h e  w o u ld  h a v e  
b e e n  e n t i t le d  h a d  h e  c o n tin u e d  a s  e x a m in e r  a n d  s h a l l  r e c e iv e  f u l l  
c r e d i t  f o r  h i s  s e rv ic e  a s  d e p u ty  a n d  b e  e n t i t lo d  to  r e c e iv e  a  s a la ­
r y  a t  l e a s t  e q u a l to  t h a t  p a id  to  h im  b a  d e p u ty ,  u p o n  t h e  a u d i t  
a n d  w a r r a n t  o f  t h s  c o m p tro l le r  s a  p r o v id e d  i n  s e c t io n  s e v e n te e n  

v o f  t h i s  a r t ic le ,  i f  h s  s h a l l  h a v e  s e r v e d  a a  d e p u ty  c o n t in u o u s ly  f o r  
m o re  t h a n  o n e  y e a r  o r ,  i f  h e  s h a l l  h a v e  s e r v e d  a s  d e p u ty  f o r  o n e  
y e a r  o r  le s s , a t  l e a s t  e q u a l  to  t h a t  p a id  t o  h im  a s  e x a m in e r  im ­
m e d ia te ly  p r e c e d in g  h i s  a p p o in tm e n t  a a  d e p u ty .  T h e  s u p e r in ­
t e n d e n t  m a y , in  h i s  d is c r e t io n , a p p o in t  a a  a n  e x a m in e r  f o r  a  
t e r m  o f  n o t  m o re  t h a n  s ix  m o n th s  a n y  p e r s o n  w h o  s h a l l  h a v e  
s e rv e d  in  s u c h  c a p a c i ty  f o r  a t  le a s t  t h r e e  y e a r s ,  a n d  s h a l l  h a v e  
l e f t  th e  d e p a r tm e n t  v o lu n ta r i ly  a n d  in  g o o d  s t a n d in g .

6 . A n y  a c t io n  w h ic h  t h e  s u p e r in te n d e n t  ia  r e q u i r e d  o r  a u th o ­
r iz e d  h e r e i n a f t e r  b y  th i s  c h a p te r  t o  t a k a  m a y  b e  t a k e n  b y  a  d e p -

A r t  2 B A N K I N G  D E P A R T M E N T  § 1 5

5 3
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10
Wb*r* no action to recover usurious 

paynxnt had been commanced by Laus- 
tala prior to bar death, action com­
menced by her adm inistrator more than 
ooe year after making of payment waa 
untimely. Bliss r .  Schwarts, I960, 22 
M lecJd 129. 201 N .Y JU d 223.

GENERAL OBLIGATIONS LAW
A r t  3

An action against a broker for deduct- 
lag la te r a l  in m ew l  of 6 p ercen t 
be brought within ooe year. Lavara v. 
Hutton, 1924. 122 Misc. 516, 203 N.YX 
235.

k l l M

11 I

T IT L E  6 . IN T E R E S T  O N  C E R T A IN  D E P O S IT S

5--601. Interest on deposits In escrow with mortgage investing institutions. 5-602. Interest on insurance draft deposits in escrow with mortgagi investing institutions.
New York Codaa, lu la o  t a d  Kagulatlrwaa 

Payment of Inter** oo mortgage eacrow accounts. are 3 NYCRR Pan 1&

Untied Statee Coda A aaoU ied

Real estate artllcmenl procedures, aee section 2601 at esq. of Title 12, Beaks aad 
Banking. :

W E S T L A W  E le c t r o n ic  R e s e a rc h
WESTLAW supplements McKinney's Consolidated Laws of New York and ia useful for additional research. Enter a citation in Insia-Cile for display 
of anv parallel citations and case history. Enter a statute citation In a casr - law database for cases of Interest. "

Example query for Insta-CiUe IC 403 N.Y.S.2d 123 i
Example query for New York Constitution: N.Y.Const Const. Constitu­tion /s 6 VI +3 3
Example queries for statute: “General Obligations” G.O.L. Gen.ObU /• 5-703 /5 2

Also, see the WESTLAW Electronic Research Guide following the Explana­tion. •;*.

9 5-601. Interest on deposits In escrow with mortgage Invaa#* 
log Institutions

Any mortgage investing institution which maintains an escrow 
account pursuant to any agreement executed in connection with a 
mortgage on any one to six family residence occupied by the owner̂  
or on any property owned by a cooperative apartment corporation; 
as defined in subdivision twelve of section three hundred sixty o» 
the lax Law, (as such subdivision was in effect on December third'
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I N T E R E S T  O N  C E R T A IN  D E P O S I T S  9  5 - 6 0 2
Till* 6
elb, nineteen hundred sixty), and located in this state shall, for each 
quarterly period in which such escrow account is established, credit 
the same with dividends or interest at a rate of not less than two per 

ii centum per year based on the average of the sums so paid for the
average length of time on deposit or a rate prescribed by the 
banking board pursuant to section fourteen-b of the banking law 
and pursuant to the terms and conditions set forth in that section
whichever is higher. The banking board shall prescribe by regula­
tion the method or basis of computing any minimum rate of 
interest required by this section and any such minimum rate shall 
be a net rate over and above any service charge that may be imposed by any mortgage lending institution for maintaining an escrow account No mortgage investing institution shall impose a 
service charge in connection with the maintenance of an escrow

' account unless provision therefor was expressly made in a loancontract executed prior to the effective date of this section.
v (Added L 1974 , c. 119, fi 2; am en d ed  L 1 9 7 9 , c. 3 2 ,8  2; L 1 9 8 7 , c . 267, S 2 .)

' H istorical Not*

l» 7  Amoadmca*. L1987, c. 267, |  2, "Any m ortgage' inserted "or on *ny
rff. July 20, 1987, Inserted parcnlbetlcaJ property owned by a cooperative apart-
reference to section 360, subd. 12 of the meat corporation as defined in subdivi-
Tax Law as waa in effect on Dec. 30, aion twelve of section three hundred six-
1560. ty of the tax law”.

1579 Arm n d n w t L.1979, c. 32, S 2, Effective Data. Section effective July 
m tO . Uar. 30, 1979, in sentence beginning I, 1974, pursuant U> LI974, c. 119, 9 7.

Library R eftraacea

American Digest System
Depot its; righu and liabilities of parties, see Deposits and Escrows *M. 

i Encyclopedia
Depositaries; righu  and liabilities of parties, ice CJ.S. Depositaries 9 3.

It *
Note* of Decisions

fr. A* Agreement  of parties creditor,” but upon rixhls and obli-
w k*k*, gallons parties Intended to create as

waa manifested by words they used In their
E S t ! . 10 ‘n ,C m l re“ ‘Vcd by iJuU4 written agreement, with parol evidence

l b ^ V ~ roor1f * * ^ 0 0 P* yroet5lJtTM i* 10 admissible to clarify ambiguities, if any
account of real esu tc  taxes on mort- under recocnlzed canons of construe-

|  ®Hod premises depended, not upon cate- tion. Surrey Stralhroora Corp. v. Dollar
POricai ooncepu suggested by such labels Sav. Bank of New York 1975. 36 N.YOd
“  *inm,” “agency,” 'escrow " ‘debtor- 173, 366 N.Y.S.2d 107, 325 N.E.2d 527.

fi 5-602. Interest on Insurance draft deposit* In escrow with 
i mortgage Investing Institutions

Any mortgage investing institution which maintains an escrow 
account pursuant to any agreement executed in connection with a
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or Ubor, ia  order lo determ ine w hether o r not
there h u  been imirv. Roof ». Pinscy (iS6G) 
II W it 14.

29. S a b  of foods
If th e n  be a u k  of foods N in  unfsir price, 

made as a condition of tbs loan, the court will 
determine the fair value of the goods ia  order 
to determine whether th e n  h u  bean usury. 
Root v. Plnney (1160) 11 Wis. *4.

M. Sols e f p ro u lsso ry  notos
Sale of la ic ra t-betring  note at dlaootinl will 

not be deemed usurious unless Us transfer, 
viewed in light of all surrounding facts and 
circumstances, Is found lo  ba cloak o r cover 
for what Is la reality usurious loaa. Val Zim- 
racrm ann Corp. v. l e f f l o f m i l  (19*2) 31S 
N.W2 d  711, 107 W U Jd U .

Contingent nature of indorser's liability to 
indorsee precluded m ere fact that unm anned, 
interest-bearing note was indorsed and trans­
ferred from establishing that there waa under­
standing between parties that amount due on 
the nose was repayable absolutely by indorser, 
and thus contract o f Indorsement, by which 
the note was transferred for less tfaaa its face 
value, was sale of the note; w ith recourse, and 
was not loaa subject to  usury statutes. Id.

Payee, by indorsing promissory note "with 
recourse," expressly Intended and provided 
that, upon default and notice of dishonor, he 
would repay note according to its tenor at time 
of his indorsement, and thus indorsement and 
transfer of the note for am ount less than bal­
ance due at time of transfer was not sale with­
out recourse o r conditional tale ouch as would 
limit Indorsee's liability to his transferee to 
adjusted purchase price. Id.

11. Isasrvarion  e f  psop arty o a
Where plaintiff, by the sjreem ent in each 

transaction, reserved the equal undivided one- 
third of the land for the use of his money 
advanced to secure the tam e together with the 
right lo the repayment of the full am ount so 
advanced within a year, and, If not then paid, 
the repayment of the am ount, with interest at I  
per cent, thereafter, such reservation, so far as 
It exceeded the rate of Interest allowed by law,

was illegal. Scheiber v. 
N.W. 57C, 66 Wis. 579. UCUirt <l*M) 29

12. Part warships
Where an  agreement was made that c party 

was to receive, as his share of a business, }25o 
every six months. In conddenuion of J2.0QO 
advanced to the concern, without any refer­
ence to the fact w hether the business produced 
any profit o r  not, and also that if there was 
danaer that the party  would loec the 12,000, he 
might immediately enter a Judgment, aad col­
lect the amount upon execution, such an agree­
ment does not constitute a partnership be­
tween the parties thereto, but it U a  usurious 
tnmaactloo. Cooper v. Tappan (1159) 9 Wk. 
361.
U . Third-party paym ents

The rule that usury laws being for the protec­
tion of the borrower, the lender may receive 
an  excess over the legal interest voluntarily 
paid by a third person, applied la a <*»«'• where 
ooe amreed to pay (2,500 cash for a farm If be 
could borrow the money, but the lender ashlt^ 
(30 in excess of the legal rate, and the borrow­
e r refusing to  pay it, the owner agreed lo pay 
the lender the 930, and ths borrower paid tba 
owner 92,470, and gave the lender a note and 
mortgage for 92,500. kicArthur v. Schenck 
(1173) 31 Wis. 673. 11 AmJtep. 643.

34. Admissibility o f avtdaoce
Although real estate Installment sales con­

tracts did not on the?.' ;'»cc appear to provide a 
usurious rate oC Inier.rt, parol evidence was 
admissible to chow that usurious Interest was 
actually charged. First Nat. Bank of Wiiooo- 
sin Rapids v. Dickinson (App.1911) 301 N.WJ2d 
910, i03 W isJd 421.

35. Ix-'.yacSiok.
Retailer's one and one-half percent monthly 

charge on declining unpaid balance of its re­
volving charge account, in violation of usury 
statute, constituted a "public nuisance" which 
would be cqjoloed at Instance of the suie. 
State v. J. C. Penney Co. (1970) 179 N.WJd 
641, 41 W lsJd  125.

,'HJI

1 3 8 . 0 5 1 .  R e s i d e n t i a l  m o r t g a g e  lo a n s

(1) In this section:
(a) “Contract rate* means the initial rate contracted to be paid ou tbe 

principal of a  loan from time to time.
(b) “Loan* means a loan, other than a loan made by a federally chartered 

or state-chartered savings ^nd loan association, secured by a first lien real 
estate mortgage on, or an equivalent security interest in, a one- to 4-family
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d w e ll in g  w h ic h  th e  b o r r o w e r  u s e s  a s  h i s  o r  h e r  p r in c ip a l  p la c e  o f  r e s id e n c e  
a n d  w h ic h  is :

1. Made on or after April 6, 1980 and prior to November 1, 1981;
2 . R e f in a n c e d ,  r e n e w e d ,  e x te n d e d  o r  m o d if ie d  o n  o r  a f t e r  A p r il  6 , 1980  

a n d  p r i o r  to  N o v e m b e r  1, 1981 ; o r

3. M a d e  w i th in  2  y e a r s  a f t e r  N o v e m b e r  1, 1981, p u r s u a n t  to  a  lo a n  
c o m m i tm e n t  m a d e  o n  o r  a f t e r  A p r i l  6 , 1980  a n d  p r i o r  to  N o v e m b e r  1, iS S l .

(2 )  A lo a n  m a y  b e  p r e p a id  b y  th e  b o r r o w e r  a t  a n y  t im e  in  w h o le  o r  in  p a r t  
w i th o u t  p r e m iu m  o r  p e n a l ty .  U p o n  p r e p a y m e n t  o f  a  lo a n  in  f u l l  b y  c a s h , 
r e n e w a l  o r  r e f in a n c in g ,  t h e  b o r r o w e r  U  e n t i t l e d  t o  a  r e f u n d  o f  u n e a r n e d  
in te r e s t  c h a r g e d  d e t e r m in e d  a s  fo l lo w s :

( a )  O n  a  l o a n  w h ic h  is  r e p a y a b le  In  s u b s ta n t i a l ly  e q u a l ,  s u c c e s s iv e  i n s ta l ­
m e n ts  a t  a p p r o x im a te ly  e q u a l  I n te r v a ls  o f  t im e  a n d  th e  f a c e  a m o u n t  o f  w h ic h  
in c lu d e s  p r e d e t e r m in e d  in t e r e s t  c h a r g e s ,  th e  a m o u n t  o f  s u c b  r e f u n d  s h a l l  b e  
a s  g r e a t  a  p r o p o r t i o n  o f  th e  t o ta l  in t e r e s t  c h a r g e d  a s  t h e  s u m  o f  th e  b a la n c e s  
s c h e d u le d  to  b e  o u t s t a n d in g  d u r i n g  th e  fu ll  in s t a lm e n t  p e r io d s  c o m m e n c in g  
w ith  t h e  i n s ta lm e n t  d a t e  n e a r e s t  t h e  d a t e  o f  p r e p a y m e n t  b e a r s  to  th e  s u m  o f  
th e  b a la n c e s  s c h e d u le d  to  b e  o u t s t a n d in g  f o r  a l l  i n s t a lm e n t  p e r io d s  o f  th e  
lo a n .

( b )  O n  a n y  o t h e r  lo a n , t h e  a m o u n t  o f  t h e  r e f u n d  s h a l l  n o t  b e  le s s  t h a n  th e  
d i f f e r e n c e  b e tw e e n  th e  i n t e r e s t  c h a r g e d  a n d  in te r e s t ,  a t  t h e  r a t e  c o n t r a c te d  
f o r ,  c o m p u te d  u p o n  th e  u n p a id  p r in c ip a l  b a la n c e  o f  th e  lo a n  f r o m  t im e  to  
t im e  o u t s t a n d in g  p r i o r  to  p r e p a y m e n t  in  fu l l .

(3 )  F o r  p u r p o s e s  o f  c o m p u t in g  a  r e f u n d  u n d e r  s u b .  (2 ) , in te r e s t  d o e s  n o t
include:

(a )  I d e n t i f i a b le  a n d  s e p a r a te ly  i te m iz e d  c h a r g e s  f o r  s e rv ic e s  in c id e n t  to  th e  
lo a n  i f  th e y  a r e  b o n a  f id e  a n d  p a id  t o  3 r d  p a r t i e s  u n r e la te d  to  th e  le n d e r ;

(b )  F e e s , d i s c o u n t s  o r  o t h e r  s u m s  a c tu a l ly  im p o s e d  b y  g o v e r n m e n t  n a t io n a l  
m o r tg a g e  a s s o c ia t io n ,  f e d e r a l  n a t io n a l  m o r tg a g e  a s s o c ia t io n ,  f e d e r a l  h o m e  
lo a n  m o r tg a g e  c o r p o r a t i o n  o r  a n y  o t h e r  g o v e m m e n ta l ly  s p o n s o r e d  o r  p r iv a te  
s e c o n d a r y  m o r tg a g e  m a r k e t  p u r c h a s e r  o f  a  l o a n  f r o m  tn e  o r ig in a l  le n d e r ;  a n d

(c )  A lo a n  a d m i n i s t r a t i o n  f e e  c h a r g e d  b y  a  le n d e r ,  n o t  to  e x c e e d  2 %  o f  th e  
p r in c ip a l  a m o u n t  o f  a n y  c o n s t r u c t io n  lo a n  a n d  o n e  p e r c e n t  o f  t h e  p r in c ip a l  
a m o u n t  o f  a n y  o t h e r  lo a n .

(4 )  F o r  th e  p u r p o s e  o f  c a lc u la t in g  th e  r a t e  o f  I n te r e s t  o n  a  lo a n  s c h e d u le d  to  
b e  p a id  i n  i n s ta lm e n t s  u n d e r  s u b . (2 ) , t h e  p a r t i e s  m a y  a g r e e  th a t  a n y  in s ta l ­
m e n t  p a id  w i th in  3 0  d a y s  p r i o r  t o  o r  a f t e r  t h e  s c h e d u le d  d u e  d a t e  w il l  b e  
c o n s id e r e d  to  h a v e  b e e n  p a id  e f t  ?h e  d u e  d a te .

(5) A b a n k ,  c r e d i t  u n i o n  o r  m u tu a l  s a v in g s  b a n k  w h ic h  o r ig in a te s  a  lo a n  
a n d  w h ic h  r e q u i r e s  a n  e s c r o w  to  a s s u r e  th e  p a y m e n t  o f  ta x e s  o r  in s u r a n c e  
s h a ll  p a y  in t e r e s t  o n  th e  o u t s t a n d in g  p r in c ip a l  b a la n c e  o f  th e  e s c r o w  o f  n o t  
le ss  th a n  5.25% p e r  y e a r .  T h is  s u b s e c t io n  a p p l ie s  to  a n y  r e f in a n c in g ,  r e n e w a l ,  
e x te n s io n  o r  m o d i f ic a t io n  o f  th e  lo a n  o n  o r  a f t e r  N o v e m b e r  1, 1981 .
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(6 )  D e l in q u e n c y  c h a r g e s  o n  a  l o a n  s h a l l  n o t  e x c e e d  a n  a m o u n t  d e te r m in e d  
b y  a p p l ic a t io n  o f  t h e  c o n t r a c t  r a t e  t o  th e  u n p a id  a m o u n t ,  in c lu d in g  in te r e s t  
a c c r u e d  a n d  u n p a id ,  u n t i l  p a id  o r  m a tu r i ty  o f  th e  o b l ig a t io n ,  w h e th e r  by  
a c c e le r a t io n  o r  o th e r w is e ,  w h ic h e v e r  f i r s t  o c c u r s .  I n te r e s t  im p o s e d  a f te r  
m a tu r i t y  m a y  d o : e x c e e d  th e  c o n t r a c t  r a t e  a p p l ie d  t o  th e  a m o u n t  d u e  o n  th e  
d a te  o f  m a tu r i ty .

(7 )  T h is  s e c t io n  d o e s  n o t  a p p ly  to  a  lo a n  I n s u r e d ,  o r  c o m m it te d  to  b e  
in s u r e d ,  o r  s e c u r e d  b y  m o r tg a g e  o r  t r u s t  d e e d  in s u r e d  b y  th e  U .S . s e c r e ta r y  o f  
b o u s in g  a n d  u r b a n  d e v e lo p m e n t ,  in s u r e d ,  g u a r a n te e d  o r  c o m m it te d  to  b e  
in s u r e d  o r  g u a r a n te e d  u n d e r  3 8  U S C  1801 to  1827  o r  in s u r e d  o r  c o m m it te d  to  
b e  in s u r e d  u n d e r  7  U SC  1921 to  1995 .

(8 )  T h e  c o n t r a c t  r a t e  is  n o t  s u b je c t  t o  r a te  l im i ta t io n s  im p o s e d  u n d e r  th is  
c h a p te r  o r  &. 218 .01  o r  4 2 2 .2 0 1 .

H ia tw tc d  Not*
S o u rr*  T h U  act U do< the adoption of a Law limiting

LI979. c. 16$, 5 3, eff. April 6, 1980. the amount or rate of Interest under P.L 96-
L1981, c. 45. H  5, 6, eff. Nov. t , !9 t l .  161 or a eucccMor thereto.*
Laws 1979, c. 168. |  20 provides

Crow  Rofaraocw

Effect of usury and penalties, see $ 1J8j06.
Precomputed b a n  law, see § 13109.
Primary mortgage loan program not subject to this section, see $ 45.79.

Law  Review  Co— w a U itw
A description of the modification of Wiacao- 

sin's Usury Laws, fam es L  Brown and Robert 
A. Patrick. 65 Marquette LRev. 309 (1982).

L ib ra ry  Reforsstew
Mortgages «»I22.
WESTLAW Topic No. 266.
CJ.S. Mortgages $ 179.

138.052. Residential mortgage loans
(1) In this section:

S .
( a )  “C o n tr a c t  r a te *  m e a n s  th e  r a t e  c o n t r a c te d  to  b e  p a id  f r o m  t im e  to  tim e  

o n  th e  p r in c ip a l  o f  a  lo a n .

(b )  “L o a n *  m e a n s  a  lo a n  s e c u r e d  b y  a  f i r s t  l ie n  r e a l  e s ta te  m o r tg a g e  o n , o r  
a n  e q u iv a le n t  s e c u r i ty  in te r e s t  in ,  a  o n e -  to  4 - fa m ily  d w e ll in g  w h ic h  th e  
b o r r o w e r  u s e s  a s  h i s  o r  h e r  p r in c ip a l  p la c e  o f  r e s id e n c e  a n d  w h ic h  is m ad e , 
r e f in a n c e d ,  r e n e w e d ,  e x te n d e d  o r  m o d if ie d  o n  o r  a f t e r  N o v e m b e r  1, 1981, b u t 
d o e s  n o t  in c lu d e  a  m o b i le  h o m e  t r a n s a c t io n  a s  d e f in e d  in  s . 138 .056O X c)*

(c )  “L o a n  a d m in i s t r a t io n *  m e a n s  a  le n d e r 's  p r o c e s s in g  o f  a  lo a n  a n d  in ­
c lu d e s  re v ie w , u n d e r w r i t i n g  a n d  e v a lu a t io n  o f  th e  lo a n  a p p l ic a t io n ,  d o c u m e n t 
p r o c e s s in g  a n d  p r e p a r a t i o n  a n d  a d m in i s t r a t i o n  o f  th e  lo a n  c lo s in g , b u t  do es 
n o t  in c lu d e  a p p r a i s a l s ,  in s p e c t io n s ,  s u rv e y s ,  c r e d i t  r e p o r t s  o r  o th e r  ac tiv itie s
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in c id e n ta l  t o  lo a n  o r ig in a t io n  a n d  n o r m a l ly  ta k in g  p la c e  o u t s id e  th e  o f f ic e  o f  
th e  le n d e r  o r  p e r f o r m e d  b y  3 r d  p e r s o n s .

( d )  “P e r s o n  r e la te d  to "  h a s  th e  m e a n in g  g iv e n  u n d e r  s .  4 2 1 3 0 1 ( 3 2 )  a n d  (3 3 ) .

(2 )  ( a )  1. A  lo a n  m a y  b e  p r e p a id  b y  th e  b o r r o w e r  a t  a n y  t im e  in  w h o le  o r  
in  p a r t .

2 . T h e  p a r t i e s  m a y  a g r e e  t h a t  i f  a  p r e p a y m e n t  is  m a d e  w i th in  5  y e a r s  o f  
th e  d a te  o f  t h e  lo a n , th e n  th e  l e n d e r  s h a l l  r e c e iv e  a n  a m o u n t  n o t  e x c e e d in g  6 0  
d a y s ' in t e r e s t  a t  th e  c o n t r a c t  r a t e  o n  th e  a m o u n t  b y  w h ic h  th e  a g g r e g a te  
p r in c ip a l  p r e p a y m e n ts  f o r  a  1 2 -m o n th  p e r io d  e x c e e d s  2 0 %  o f  th e  o r ig in a l  
a m o u n t  o f  t h e  lo a n .

3. I f  a  p r e p a y m e n t  is  m a d e  5  o r  m o r e  y e a r s  f r o m  th e  d a te  t h e  lo a n  is  
m a d e ,  n o  p r e m iu m  o r  p e n a l ty  m a y  b e  re c e iv e d  b y  th e  l e n d e r .  T h is  s u b d iv i ­
s io n  a p p l ie s  n o tw i th s ta n d in g  a n y  r e f in a n c in g ,  r e n e w a l ,  e x te n s io n  o r  m o d i f ic a ­
t io n  o f  th e  lo a n .

(b )  U p o n  p r e p a y m e n t  o f  a  lo a n  in  f u l l  b y  c a s h ,  r e n e w a l  o r  r e f in a n c in g ,  th e  
b o r r o w e r  is  e n t i t l e d  t o  a  r e f u n d  o f  u n e a r n e d  in te r e s t  p a id .  U n e a r n e d  in te r e s t  
is  th a t  p o r t i o n  o f  a n y  p r e p a id  c h a r g e ,  e x c lu d in g  a m o u n t s  p e r m i t te d  u n d e r  
s u b . (3 ) , m u l t ip l ie d  b y  th e  n u m b e r  o f  u n e x p l r e d  p a y m e n t  p e r io d s  a s  o f  th e  
d a te  o f  p r e p a y m e n t  a n d  d iv id e d  b y  th e  t o ta l  n u m b e r  o f  p a y m e n t  p e r io d s ,  p lu s ,
a t  th e  o p t io n  o f  th e  le n d e r ,  c i th e r :*

1. T h e  p o r t i o n  o f  in te r e s t  w h ic h  i s  a l lo c a b le  t o  a l l  u n e x p i r e d  p a y m e n t  
p e r io d s  a s  s c h e d u le d .  E x c e p t  a s  o th e r w is e  a g r e e d  b y  th e  p a r t i e s  u n d e r  s u b .
(4 ) , a  p a y m e n t  p e r io d  is  u n e x p i r e d  i f  p r e p a y m e n t  is  m a d e  w i th in  15 d a y s  a f t e r  
th e  p a y m e n t ’s  d u e  d a te .  T h e  u n e a r n e d  i n t e r e s t  is  t h e  in t e r e s t  w h ic h ,  a s s u m ­
in g  a l l  p a y m e n ts  a r e  m a d e  a s  s c h e d u le d ,  w o u ld  b e  e a r n e d  f o r  e a c h  u n e x p i r e d  
p a y m e n t  p e r io d  b y  a p p ly in g  to  u n p a id  b a l a n c e s  o f  p r in c ip a l ,  a c c o r d in g  to  th e  
a c tu a r ia l  m e th o d ,  th e  c o n t r a c t  r a t e  o n  t h e  d a t e  o f  p r e p a y m e n t .  T h e  c r e d i t o r  
m a y  d e c r e a s e  t h e  a n n u a l  in t e r e s t  r a t e  t o  t h e  n e x t  m u l t i p l e  o f  0 2 5 % .

2 . T h e  to ta l  in te r e s t  c h a r g e  le s s  a l l  p r e p a id  i n t e r e s t  c h a r g e s  a n d  th e  
i a m o u n t  d e te r m in e d  b y  a p p ly in g  t h e  c o n t r a c t  r a t e ,  a c c o r d in g  to  th e  a c tu a r i a l  
. m e th o d ,  t o  t h e  u n p a id  b a la n c e s  f o r  t h e  a c tu a l  t im e  th o s e  b a la n c e s  w e r e  
* u n p a id  u p  to  t h e  d a te  o f  p r e p a y m e n t .

r  (3 )  F o r  p u r p o s e s  o f  C o m p u tin g  a  r e f u n d  u n d e r  s u b .  (2 K b ) , in t e r e s t  d o e s  n o t  
in c lu d e  a n y  o f  t h e  fo l lo w in g :

( a )  I d e n t i f i a b le  a n d  s e p a r a te ly  i te m iz e d  c h a r g e s  f o r  s e r v ic e s  in c id e n t  to  th e  
lo a n  i f  th e y  a r e  b o n a  f id e  a n d  p a id  t o  3 r d  p a r t ie s .

( b )  F e e s , d i s c o u n t s  o r  o t h e r  s u m s  a c tu a l ly  im p o s e d  b y  th e  g o v e r n m e n t  
n a t io n a l  m o r tg a g e  a s s o c ia t io n ,  th e  f e d e r a l  n a t io n a l  m o r tg a g e  a s s o c ia t io n ,  th e  
f e d e ra l  h o m e  lo a n  m o r tg a g e  c o r p o r a t io n  o r  o t h e r  g o v e r n m e n ta i ly  s p o n s o r e d  
s e c o n d a ry  m o r tg a g e  m a r k e t  p u r c h a s e r  o f  t h e  lo a n  o r  a n y  p r iv a t e  s e c o n d a r y

, m o r tg a g e  m a r k e t  p u r c h a s e r  o f  th e  l o a n  w h o  is  n o t  a  p e r s o n  r e l a t e d  to  th e  
o r ig in a l  le n d e r ,  
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(c )  A  lo a n  a d m i n i s t r a t i o n  f e e  c h a r g e d  b y  a  l e n d e r ,  ln g l» H ln g
3 r d  p a r t i e s  f o r  lo a n  a d m i n i s t r a t i o n  s e rv ic e s ,  n o t  e x c e e d in g  2 H  o f  th e  p rin c ip a l 
a m o u n t  o f  a n y  c o n s t r u c t io n  lo a n  a n d  2 %  o f  th e  p r in c ip a l  a m o u n t  o f  a n y  o th e r  
lo a n .

( d )  T h e  a m o u n t  o f  a n y  p r e p a y m e n t  c h a r g e  a u th o r iz e d  u n d e r  s u b . (2X *) 2 
a n d  r e c e iv e d .

( c )  L o a n  c o m m i tm e n t  fe e s . f i iHM(0 A m o u n ts  p a id  t o  t h e  l e a d e r  by a n y  p e r s o n  o t h e r  t h a n  th e  borrower
(4 )  F o r  th e  p u r p o s e  o f  c a k u l a t i t . g  th e  r a t e  o f  in te r e s t  u n d e r  s u b . (2 X b ), t h e ^  

p a r t i e s  m a y  a g r e e  t h a t  a n y  in s t a lm e . i t  p a id  w i th in  3 0  d a y s  p r i o r  t o  o r  a f te r  the 
s c h e d u le d  d u e  d a t e  I s  p a id  o n  th e  d  ic  d a t e .  .*-498

(5 X a )  E x c e p t  a s  p r o v id e d  In  p a r .  (b)» a  b a n k ,  c r e d i t  u n io n ,  s a v in g s  b a n k ,' ** 
s a v in g s  a n d  lo a n  a s s o c ia t io n  o r  m o r tg a g e  b a n k e r  w h ic h  o r ig in a te s  a  lo a n  a f te r  
J a n u a r y  3 1 , 1 9 8 3 , a n d  w h ic h  r e q u i r e s  a n  e s c r o w  to  a s s u r e  th e  p a y m e n t o f  
t a x e s  o r  i n s u r a n c e  s h a l l  p a y  in t e r e s t  o n  th e  o u t s t a n d in g  p r in c ip a l  b a la n c e  o f  
th e  e s c r o w  o f  n o t  le s s  t h a n  5 .2 5 H  p e r  y e a r ,  u n le s s  t h e  e s c r o w  f u n d s  a r e  held  
b y  a  3 r d  p a r ty  i n  a  n o n in te r e s t - b e a r in g  a c c o u n t .

( b )  T h e  p a r t i e s  m a y  a g r e e  to  w a iv e  p a y m e n t  o f  a l l  o r  p a r t  o f  th e  in te re s t 
r e q u i r e d  u n d e r  p a r .  ( a )  i f  m o r e  t h a n  7 5 H  o f  t h e  l e n d e r 's  in t e r e s t  in  th e  lo a n  
• o ld  to  a  3 r d  p a r ty  w h o  is  n o t  a  p e r s o n  r e l a t e d  to  th e  l e n d e r  a n d  th e  e sc ro w  
f u n d s  a r e  h e ld  b y  th e  3 r d  p a r ty .

( S m X a )  In  t h i s  s u b s e c t io n ,  " e s c r o w  a g e n t”  m e a n s  a  p e r s o n  w h o  rece iv es 
e s c r o w  p a y m e n ts  o n  b e h a l f  o f  I t s e l f  o r  a n o t h e r  p e r s o n .

( b )  1. E x c e p t  a s  p r o v id e d  in  p a r .  (e ) ,  i f  a n  e s c r o w  i s  r e q u i r e d  to  a s s u re  th e  
p a y m e n t  o f  p r o p e r ty  ta x e s ,  a  h a n k ,  c r e d i t  u n io n ,  s a v in g s  b a n k ,  s a v in g s  a n d  '* 
l o a n  a s s o c ia t io n  o r  m o r tg a g e  b a n k e r  w h ic h  o r ig in a te s  a  lo a n  o n  o r  a f te r  J u ly  *  
1, 1988 , s h a l l ,  b e f o r e  t h e  l o a n  d o s i n g ,  p r o v id e  th e  b o r r o w e r  w ith  a  w ritte n  
n o t ic e  c l e a r ly  s t a t in g  t h a t  t h e  b o r r o w e r  m a y  r e q u i r e  t h e  e s c r o w  a g e n t  to  m ak e  
p a y m e n ts  in  a n y  m a n n e r  s p e c i f ie d  in  s u b d .  3  f r o m  th e  a m o u n t  e s c ro w e d  to  *  
p a y  p r o p e r ty  t a x e s  a n d  th e  r e s p o n s ib i l i t i e s  o f  t h e  b o r r o w e r  a n d  e s c ro w  ag en t 
a s  p r o v id e d  in  s u b d s .  4  a n d  5 .

2 . E x c e p t a s  p r o v id e d  in  p a r .  (e ) ,  i f  a n  e s c r o w  is  r e q u i r e d  to  a s s u r e  the  
p a y m e n t  o f  p r o p e r ty  ta x e s  f o r  a  lo a n  o r ig in a t e d  b e f o r e  J u l y  1, 1988, th e  
e s c r o w  a g e n t  s h a l l  s e n d ,  b y  N o v e m b e r  15, 1 9 8 8 , w r i t t e n  n o t ic e  to  th e  b o r ro w ­
e r  d e a r l y  s ta t in g  t h a t  t h e  b o r r o w e r  m a y  r e q u i r e  th e  e s c r o w  a g e n t  to  m ak e  
p a y m e n ts  in  a n y  m a n n e r  s p e c i f ie d  in  s u b d .  3 f r o m  th e  a m o u n t  e s c ro w e d  to 
p a y  p r o p e r ty  t a x e s  a n d  th e  r e s p o n s ib i l i t i e s  o f  th e  b o r r o w e r  a n d  e s c ro w  ag en t 
a s  p r o v id e d  in  s u b d s .  4  a n d  5 .

3 . E x c e p t  a s  p r o v id e d  in  p a r .  ( e ) ,  a  b o r r o w e r  m a y  r e q u i r e  a n  e s c r o w  a g e n t ‘ 
w h o  r e c e iv e s  e s c r o w  p a y m e n t s  t o  a s s u r e  t h e  p a y m e n t  o f  th e  b o r ro w e r 's  
p r o p e r ty  ta x e s  t o  d o  a n y  o f  t h e  f o l lo w in g ,  i f  th e  b o r r o w e r  n o t i f ie s  th e  e sc ro w  
a g e n t  a s  p r o v id e d  in  s u b d .  4  a n d  i f  t h e  b o r r o w e r  i s  c u r r e n t  in  h i s  o r  h e r  lo an  
p a y m e n ts :  *

4 4 0  ,
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a  B y  D e c e m b e r  18, s e n d  to  t h e  b o r r o w e r  a  c h e c k  in  t h e  a m o u n t  o f  th e  
fo o d s  h e ld  in  e s c r o w  f o r  t h e  p a y m e n t  o f  p r o p e r ty  t a x e £  m a d e  p a y a b le  t o  th e  
b o r r o w e r  a n d  th e  to w n , c i ty  o r  v i l la g e  t r e a s u r e r  a u th o r iz e d  to  c o l le c t  t h e  ta x .

b . P a y  th e  p r o p e r ty  ta x e s  b y  D e c e m b e r  3 1 , i f  t h e  e s c r o w  a g e n t  h a s  r e c e iv e d  
a  ta x  s ta te m e n t  f o r  t h a t  p r o p e r ty  b y  D e c e m b e r  2 0 .

c . P a y  th e  p r o p e r ty  ta x e s  w h e n  d u e .

4 . T o  r e q u i r e  th e  e s c r o w  a g e n t  t o  m a k e  p a y m e n t s  i n  a n y  o f  th e  m a n n e r s  
s p e c if ie d  in  s u b d .  3 , t h e  b o r r o w e r  s h a l l  s e n d ,  b y  D e c e m b e r  1, w r i t t e n  n o t ic e  to  
th e  e s c r o w  a g e n t  s p e c i fy in g  t h e  m a n n e r ,  f r o m  th e  3  c h o ic e s  u n d e r  s u b d .  3 , 
th a t  th e  b o r r o w e r  w a n ts  th e  e s c r o w  a g e n t  t o  m a k e  p a y m e n ts .  E x c e p t a s  
p ro v id e d  in  s u b d .  5 . b , o n c e  n o t i f ie d ,  th e  e s c r o w  a g e n t  s h a l l  a n n u a l ly  m a k e  
p a y m e n ts  in  t h a t  m a n n e r  u n le s s  t h e  b o r r o w e r  is  n o t  c u r r e n t  in  h i s  o r  h e r  lo a n  
p a y m e n ts  o r  u n le s s  o th e r w is e  n o t i f i e d  in  w r i t i n g  b y  th e  b o r r o w e r  b y  D eoem * 
b c r  1.

5 . a .  I f  th e  b o r r o w e r  c h o o s e s  t o  re c e iv e  p a y m e n t s  a s  p r o v id e d  in  s u b d .  3 . 
a .  th e  b o r r o w e r  s h a l l  a n n u a l ly ,  b y  M a r c h  3 1 , s e n d  t o  th e  p e r s o n  to  w h o m  th e  
b o r r o w e r  m a k e s  h i s  o r  h e r  lo a n  p a y m e n ts  a  c o p y  o f  t h e  r e c e ip t  f o r  p a id  
p r o p e r ty  ta x e s .

b . I f  th e  b o r r o w e r  f a i l s  to  c o m p ly  w i th  s u b d .  5 . a ,  t b c  b o r r o w e r  lo s e s  th e  
o p t io n  o f  r e c e iv in g  p a y m e n ts  t h a t  y e a r  i n  t h e  m a n n e r  s p e c if ie d  i n  s u b d . 3 . a .  
D u r in g  th e  n e x t  y e a r ,  th e  b o r r o w e r  m a y  a g a in  r e c e iv e  p a y m e n ts  u n d e r  s u b d .
3. a  i f  th e  b o r r o w e r  r e n o t i f l e s  t h e  e s c r o w  a g e n t  b y  t e n d i n g  w r i t t e n  n o t ic e  to  
th e  e s c r o w  a g e n t  b y  D e c e m b e r  I  o f  th e  n e x t  y e a r  a n d  i f  th e  b o r r o w e r  is  
c u r r e n t  In  h i s  o r  h e r  l o a n  p a y m e n ts .

6 . I f  th e  b o r r o w e r  s e n d s  th e  c h e c k  r e c e iv e d  u n d e r  s u b d .  3 j t  t o  t h e  to w n , 
d t y  o r  v i l la g e  t r e a s u r e r  a f t e r  t h e  c o u n ty  h a s  a s s u m e d  r e s p o n s ib i l i ty  f o r  
c o l le c t in g  p r o p e r ty  ta x e s ,  t h e  to w n ,  d t y  o r  v i l la g e  t r e a s u r e r  s h a l l  a c c e p t  th e  
c h e c k  a n d  p a y  o v e r  t o  t h e  c o u n ty  t r e a s u r e r  t h e  a m o u n t  o f  th e  c h e c k . I f  th e  
a m o u n t  o f  t h e  c h e c k  s e n t  b y  th e  b o r r o w e r  t o  t h e  to w n , d t y  o r  v il la g e  
t r e a s u r e r  e x c e e d s  t h e  a m o u n t  o f  p r o p e r ty  ta x e s  o w e d  b y  th e  b o r r o w e r ,  th e  
to w n , d t y  o r  v i l la g e  t r e a s u r e r  s h a l l  r e f u n d  th e  e x c e s s  a m o u n t  t o  th e  b o r r o w e r  
a n d , i f  t h e  c o u n ty  h a s  a s s u m e d  r e s p o n s ib i l i ty  f o r  c o l le c t in g  p r o p e r ty  ta x e s , 
p a y  o v e r  t o  t h e  c o u n ty  t r e a s u r e r  t h e  r e m a in in g  a m o u n t  o f  th e  c h e c k .

(c) A borrower may establish an escrow account required for the payment 
of taxes and insurance in a  financial institution, as defined in s . 710.05(lXc), 
of the borrower's choice 11’ the escrow agent fails to comply with par. (b) 3, 
unless the lender or person o whom the loan is sold or released demonstrates 
that the finandai institution is  incapable of fervid ng the escrow account.

( d )  I f  a  b o r r o w e r  e s ta b l i s h e s  a n  e s c r o w  a c c o u n t  u n d e r  p a r .  ( c ) ,  th e  b o r r o w ­
e r  s h a l l  a n n u a l ly ,  b y  M a r c h  3 1 , s e n d  to  t h e  p e r s o n  to  w h o m  th e  b o r r o w e r  
m a k e s  b is  o r  b a r  lo a n  p a y m e n ts  v e r i f i c a t io n  o f  th e  a m o u n t s  w h ic h  th e  
b o r r o w e r  d e p o s i te d  in  th e  e s c r o w  a c c o u n t  d u r i n g  t h e  p r e v io u s  12 m o n th s  a n d  
c o p ie s  o f  r e c e ip ts  f o r  ta x e s  a n d  i n s u r a n c e  p a id  d u r i n g  th e  p r e v io u s  12 m o n th s .

461
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SPONSOR STATEMENT

HOUSE BILL 363 
“An Act requiring banks to pay interest on money in reserve accounts 

held in connection with mortgage loans.”

In 1974 Congress found that many lenders were maintaining bloated escrow 
accounts with a year or more of excess escrow payments in them. Lenders called 
this excessive amount a “ cushion”, but were unable to justify the need for such 
excess. In response, Congress enacted the Real Estate Settlement Procedures Act 
(RESPA) which prohibits lenders and mortgage servicers from requiring 
consumers to maintain more than an extra two months’ worth of the yearly 
amount necessary to pay taxes and insurance premiums. Some escrow accounts do 
not have more than two months’ payments available. However, the accounting 
system used by the institution holding the escrow account may cause the account 
to be seriously over the two month ceiling set by RESPA.

Lenders often invest escrow funds for the short term and use the profits as their 
institution sees fit. The consumer that pays into the escrow account gives the use 
of their money to the bank and gains nothing. Therefore the institutions that hold 
escrow accounts have an incentive to ignore RESPA and bloat their accounts in 
order to maximize profits.

HB 363 requires banks (lending institutions) to pay interest on money in escrow 
reserve accounts. The interest paid shall be credited to the principal balance of a 
mortgage or paid directly to the borrower.

REPRESENTATIVE CON BUNDE
CO-CHAIR HEALTH. EDUCATION 
& SOCIAL SERVICES

VICE-CHAIR RULES

It is time for lending institutions to give consumers a better deal. I urge the 
committee to recommend the passage of this legislation.
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15646 Southpark Loop 
Anchorage, Ak. 99516 
Jan. 3, I996

To: Rep. Con Bunde 
Fax 4653871
Re; Escrow Account Interest 

Dear Mr Bunde;

After reading the following article, (Bottom Line, Volume 17, Number 1; Jan. 1 ,1996) I 
wondered if this issue is one that might involve legislative action. As I have not called 
any lender other than our own (City Mortgage) I don't know if this policy differs among 
the Alaskan lenders At any rate, I cannot understand why any lender is entitled to 
earn interest on this money.

I wish you a successful legislative session.

Sincerely.

O lIU lI  ^

Carol C. Lewis

♦ Get refunds an d  red u ced  pay- 
I n ten ts from  your esc ro w 'im p o u n d  
I accoun t. Thi- '.s a separate account 

hcid by the mortgage lender that you 
pav into each month for the property 
taxes and hazard insurance the lender 
pays for you. It is called an "impound 
account" in California and the W est 
New federal rules introduced in 1995
say that lenders......cannot require more than two 

j .  ^  months' payments as a cusltion. Some

now require cushions of four month- nr 
more, which is illegal.

. must send yon a statement early:» 
die year projecting how much escrow pay- 
ryir-nis could increase. A year*md st.itr- 
mcnt will compare projected and actual 
pay:: Kills.

. must consider money already In 
the aivotuit when calculnnrtj die p."isti!\ 
payment for the coming year—resulting::: 
lower payments for most home ow-per- 

S tru teg y :  Kind out how much :s in 
your escrow account by checking your 
monthly statement or calling your lender 
If the lowest balance during the yeni is 
more than twice your monthly pay­
ment—principal, interest, taxes and in 
surance—complain to the lender.

♦ Make su re you’re receiving left il­
ly m andated in te rest Millions of con­
sumers don’t receive interest on their 
escrow accounts, though, they should.

Im porta n t: Financial institutions in 
California, Connecticut, Iowa, Maine. Mary­
land, Massachusetts, Minnesota. New 
Hampshire. New York, Oregon, Rhode Iv 
land, I 'tub, Vermont and Wisconsin are now 
required to make interest payments. ’Hie 
rates range from llW to .'5.2.%. and pay • 
nu-tiLs are usually made annually 

On an average balance ofSU.OUt. .V1 
iniprnSt com es 111 1> 1 a VKil*---
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CAPITAL -0- -0- -0- •0- -0- -0-
CHANGEIN REVENUES( ) -0 - -0 - -0 - -0- -0 - -0 -

RovonuoCode

1002 Fed e ra l Rece ip ts

1003 G F  M atch

1004 G F

1005 G F/P ro a ram

1006 G F/M H T IA

O th er
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E stim ate  of current ye a r  ( F Y  95) impact: $
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F U L L -T IM E 0 0 0 0 0 0

P A R T -T IM E 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

A N A L Y S IS :  (Attach a separa te  page if n ecessa ry .)

This bill does not have a fiscal impact on the Division of Alaska State Troopers.

Prepared By: Lt. Dan Lowden___________________________________ Phone 465-5505
Division: Alaska State_Troopers___________________________________________  D ate: January 9. 1996

A pproved  by Com m issioner:  D ate: 3  /  3  V  /  f  f

A g ency : Ronald L. Otto. Department of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

n«vit/D5 Page 1 of 1



’ FEB-27-1996 00:11

K E T C H IK A N  O FFIC E: 

107 S todm an S tree t #107 

Ketch ikan , A la s k a  99901 

(907) 225-1073  
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3200 H osp ita l d r iv e  #202 

Juneau, A la ska  99801 

(907) 483-5B81 

(907) 46 3 -5 877  (Fax)

S IT K A  O FFIC E :

222 T ong ass  Drive 

S itka, A la ska  99835 

(907) 966-8745  

(907) 96 6 -8 7 0 7  (Fax)

Fu-rfed by rh» C « lW  tor 
Sob sianc®  AOUtO Pfffrerrtton.

S e v e n  C i r c l e s  C o a l i t i o n

"it tkfas a wljole village to mise a child*
-African P r w a b

Representative Con Bunde 
Alaska State Legislature 
Juneau, AK 99801

February 27, 1996

Dear Representative Bunde:

1 have received a request from the Division o f Alcoholism and Drug Abuse 
to provide you with information on tobacco compliance checks recently 
conducted in Juneau to assist you in monitoring the effect o f the Synar 
Amendment on youth access to tobacco products. T hope the following 
information will be o f use to you.

Thank you for your support of tobacco issues especially efforts which help 
protect our youth from beginning a deadly addiction to tobacco. We 
appreciate the legislation you have introduced in support o f compliance 
checks and to  increase the tax on tobacco products. Members o f the 
Tobacco Prevention Network and the Seven Circles Coalition are actively 
advocating for these pieces o f legislation and we have members who would 
be happy to testify before committee hearings, We arc also organizing and 
educating young people who are concerned about tobacco issues and 
would be willing to talk with legislators and testify before committees.

Please let us know if  we can be o f further assistance. If  you have any 
questions or would like additional information on compliance checks or any 
o f the other activities of the Juneau Tobacco Prevention Network please 
feel free to contact me directly at 463-5844.

Sincerely,

JeauuieMonk 
Community Coordinator

SEARHC SEASAP 2, HLTH PROM P-02

Lea s Agonry:
SoutbM Sl A 'a tka (lootonsl 
HoanA C an ra llu m
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Juneau Tobacco Prevention Network 
Tobacco Compliance Checks 1995

The Juneau Tobacco Prevention Network and the Seven Circles Coalition have beeu working 
during the past year to conduct underage compliance checks as part o f  an effort to reduce youth 
access to  tobacco products in Juneau.

The Juneau Tobacco Prevention Network is a grassroots group working to decrease the harmful 
effects o f tobacco usage especially among youth. The Network takes a comprehensive approach 
to tobacco issues and has focused on four strategies. The Network believes all o f these strategies 
are necessary and important if  we are going to protect children from a deadly tobacco addiction.

1. Education and Cessation Programs
2. Tobacco Advertising To Youth
3. Tobacco Tax Increase
4. Youth Access to Tobacco Products

The Seven Circles Coalition is a regional coalition which seeks to assist communities in creating 
effective strategies, with youth involvement, to prevent the use of alcohol, tobacco, and other 
drugs and violence among youth. Seven Circles has proved staff and financial support to help the 
Tobacco Network achieve the goals, especially around issues involving youth access to tobacco.

The Juneau Tobacco Prevention Network became involved during the past year in trying to limit 
illegal tobacco sales to underage youth. This project was begun due to concents that educational 
efforts in schools, churches and at home were being undermined when children were able to walk 
into a store and easily buy an illegal tobacco product.

We began our compliance checks last May using eighth grade - 14 and 1.5 year old - youth.
During our first serier o f compliance checks we fouod tha t out of 42 purchase attem pts 17 
resulted in an illegal sale to a m inor. This is a underage purchase ra te  of 40% . W e found 
youth had an even easier time purchasing tobacco products at locations in the Mendenhall 
Valley (where the m ajority of youth live) with a underage purchase ra te  of 55%. It was 
disturbing how easy it was for 14 and 15 year old youth (well below the legal purchase age o f 19) 
to buy tobacco from our local retailers.

Following the compliance checks we educated the community and the retailers about the problem 
of youth access to tobacco products. Managers at all establishments were contacted and alerted 
to concerns about illegal sales to  minors and provided with materials to educate their clerks and 
signs to post at every checkout stating the law regarding sales to minors. The retailers were 
encouraged to talk with their clerks and help us ensure that underage youth were not able to 
purchase tobacco products at their store.

Juneau Tobacco Prevention Network Tobacco Compliance Checks 1995
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During our follow-up compliance checks conducted two months later (November & 
December 1995) we fouud clerks were more conscientious about preventing illegal sales to 
minors. This time we made 45 purchase attempts w ith only 9 resulting in a sale. The 
purchase rate for underage minors was reduced to 20%.

Again, managers o f  each establishment were contacted and the names o f  those retailers continuing 
to sell tobacco products to underage youth were publicly released. Additional educational 
support was offered to retailers. In the future, we hope to  conduct a finid series o f  compliance 
checks which provide immediate feedback to the clerk and store manager either through working 
with (Jie police department to issue citatious, having youth notify clerk after a sale lias been made 
that it was an illegal sale, or by contacting the store manager immediately followiug the purchase 
attempt. The legislation being considered might help to provide additional police support in 
conducting our follow-up compliance checks.

Although our efforts demonstrated a significant reduction in illegal sales o f tobacco to youth, the 
problem o f youth smoking in Juneau has not gone away. In our compliance checks we primarily 
used younger teenagers and the youth participating were instructed net to lie about their age if 
asked directly or to lie if  asked for ID. In real-life, youth attempting to buy cigarettes and 
chewing tobaccu will lie about their age and witl use fake 1D. They also will get older teenagers 
to purchase for them. For these reasons although we strongly believe in compliance checks as an 
excellent way to enforce merchant compliance they are only one piece o f  the puzzle and must be 
used in combination with other strategies to prevent tobacco addiction among youth.

Juneau Tobarro Prevention Network Tobacco Compliance Checks 1995



Ju n e a u  T o b a c c o0

P r e v e n t i o n  n e t w o r k

The purpose o f the Juneau Tobacco Prevention N e tw o rk is to decrease the harm fu l 
effects o f tobacco by reducing the ava ilab ility and usage o f tobacco products in our 
community espec ia lly among youth .

PEB-27-1996 00=12 SEARHC SEASAP 2. HLTH PR0I1 P.05

The Tobacco Network takes a comprehensive approach to 
tobacco issues with emphasis in four areas:
V Education S c Cessation Programs

♦  You th Access to Tobacco Products

♦  Tobacco Tax Advocacy

___________________♦  A dve rtis in g Tobacco to You th______________________________

The Tobacco N e tw o rk is a grassroots organization that is active because o f die diverse
interests and talents o f its members. Membersh ip is opened to anyone who w ou ld like
to be invo lved w ith  a ll o r ju s t one aspect o f the N e tw o rk ’ s activ ities .

The N e tw o rk receives support from  the State o f A laska Departm ent o f Hea lth and 
Social Services, Seven C irc les C oa lition through SEARHC , and in -k in d support from  a 
varie ty o f comm un ity organizations and ind iv idua ls .

W e  w e l c o m e  y o u r  p a r t ic ip a t io n !
The Tobacco N e tw o rk meets m on th ly and has on-go ing sub-comm ittees w o rk in g on 
special pro jects . I f  you wou ld lik e more in fo rm a tion or ideas on how  you can get 
invo lved ca ll Karen Doxey at 789-9762 or Jeannie Monk at 463-5844.

“ I f  in the United States, f iv e  727s w i t h  200 people crashed every day o f  the week 
o f  every month o f every year, sooner or later someone would say,

‘JVc’ve got to do something about this.
— Dr. John A llen (pastpresident)

American Lung Association

TOTAL P.05



C O - C H A I R  H E A L T H ,  E D U C A T I O N  
&  S O C I A L  S E R V I C E S

V I C E - C H A I R  R U L E S

REPRESENTATIVE CON BUNDE Alaaha iGcgtalature 
M o u s e  o f  S c p r e s e n t a t i u c B S T A T E  C A P I T O L ,  R O O M  1 0 8  

J U N E A U ,  A L A S K A  9 9 8 0 1 - 1 1 8 2  
1 ( 9 0 7 )  4 6 5 - 4 8 - 1 3

DURI NG INTERIM:

7 1 6  W E S T  4 t h  A V E N U E  
A N C H O R A G E ,  A L A S K A  9 9 5 0 1 - 2 1 3 3  

1 ( 9 0 7 )  2 5 8 - 8 1 6 8

DURING SESSION:

M F . M O R A N  D U M

D A T E : F e b ru a ry 21 , 1996

T O : R ep resen ta tive Jeanette James
C h a ir , H ouse S ta te A f fa ir s  C om m itte e

F R O M : R ep re sen ta tive C on Bunde
C o -C h a ir H ouse HESS

R E : H B  365

H B  3 65 , “ A n  A c t re la tin g  to the o ffense o f possess ion o f tobacco b y  a m in o r ” , is 
c u r re n t ly  in  the H ouse S ta te A f fa ir s  C om m itte e . T h is m em o is a reques t fo r a 
com m itte e  h e a rin g a t y o u r e a rlie s t poss ib le con ven ience .

T h e a tta ched in fo rm a t io n  is fo r use in the com m itte e packe t. I f  y o u have any 
que s tio n s o r conce rns p lease do n o t hes ita te to con ta c t m y  o ff ic e . T h a n k yo u fo r 
y o u r co o p e ra t io n  w ith  th is m a tte r.
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“An Act relating to the offense of possession of tobacco 
by a minor/'

The p rob lem  o f you th in  possession o f tobacco is pervasive in A la ska and throughout 
the U n ite d States. In 1992, the p rob lem was addressed on a federa l leve l by the passage 
o f the Synar Amendment. Th is amendment requires states to conduct random , 
unannounced inspections o f loca tions wh ich sell tobacco and to show a reduction in 
ille g a l sales. States w h ich do not conduct the inspections and reduce rates o f ille ga l 
sales w i l l lose some po rtion o f the ir federal substance abuse b lo ck grants.

In  order to reduce rates o f n ico tine add ic tion in you th and to ensure com pliance w ith 
the Synar Amendment, members o f the A laska Tobacco Contro l A llia n ce (A T C A ) have 
been seeking to undertake “ com pliance checks”  to determ ine w h ich merchants are 
se lling tobacco to ch ild ren . Com pliance checks tha t in vo lv e hav ing undercover you th 
a ttem p t to buy tobacco, are equ iva len t to the “ random unannounced inspections”  
specified by the Synar Amendment. However, because state law p roh ib its the 
possession o f tobacco by you th , the you th who partic ipa te in com p liance checks cou ld 
conce ivab ly be charged w ith break ing the law , and the adults w ho w o rk w ith them 
cou ld be charged w ith con tr ib u tin g to the de linquency o f a m ino r.

H B 365 was in troduced to ensure ou r state’ s a b ility to conduct com p liance checks 
consistent w ith the mandate o f the Synar Amendment. Th is leg is la tion adds a section to 
ex is ting statute that w i l l a llow  you th to w o rk in tandem w ith  law  enforcem ent agencies 
to comple te compliance checks re la ting to the sale o f tobacco to you th .

I f  there are no com pliance checks, there is no way to know w h ich stores are se lling 
tobacco to ch ild ren . I f  po lice don ’ t know who is se lling , they obv io u s ly cannot enforce 
d ie law . You th w i l l con tinue to purchase tobacco and become addicted to n ico tine , and 
we w il l con tinue to see h igh rates o f tobacco related death and disease in  A laska . In 
add ition , many other substance abuse prevention and treatment e ffo rts w i l l su ffe r i f  
federa l substance abuse b lo ck grants are reduced.

I urge you r pos itive support o f th is leg is la tion . Th is leg is la tion w i l l e lim ina te current 
obstacles to ca rry ing ou t com pliance checks and w il l reduce ille g a l sales o f tobacco.
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PJREFACE

This manual was produced by the Tobacco Risk Reduction Program o f the Bureau o f Chronic 
Diseases, Ohio Department o f Health. The initia l version o f this document was developed to 
assist seven local health departments in Ohio to conduct tobacco sales compliance checks to help 
determ ine the extent o f youth access to tobacco products.

The prim ary intent o f this manual is to provide a "how to ” guideline for local health departments 
and other community groups to plan and conduct effective tobacco sales compliance checks.

Parts I and 131 explain why compliance checks are needed. Part I I gives an overview o f the 
process. How to plan and conduct a tobacco product buying campaign is detailed in Parts IV 
and V . Part V I is devoted to conducting the education and media campaign, and Part V II covers 
merchant education.

There are two video tapes available that focus on the problem o f youth access and can assist in 
planning compliance checks.

"M ak ing a Difference: Reducing M inors ’ Access to Tobacco" runs 15 minutes and 
high lights the Raleigh, N .C . COMM IT Project efforts to reduce tobacco sales to 
m inors.

"S top the Sale - Prevent the Addiction" is a 25 minute educati' program which can be 
used as an educational tool for a variety o f audiences.

The videos are available from:

Ohio Department o f Health 
Bureau o f Chronic Diseases 
Tobacco Risk Reduction Program 
P.O. Box 118
Columbus, Ohio 43266-0118 
614/466-2144



ACKNOWLEDGEMENTS

Some o f the materials used in this manual were pulled from documents used in other youth 
access programs conducted by the Davis County Health Department in Farmington, Utah and 
the Raleigh, North Carolina COMM IT Project. The COMM IT Project also produced the 
motivational video, "Making a Difference: Reducing M inors ’ Access to Tobacco."

The supplement entitled "Facing The News Media" was developed by Gary Beals o f Gary Beals 
Advertis ing and Public Relations, La Mesa,-California [(619) 463-5050].

Special appreciation goes to the youth who worked w ith and the sta ff o f the follow ing seven 
local health departments who used die initial version o f this manual to conduct compliance 
checks.

Akron C ity Health Department 
A llen County Health Department 
Columbiana County Health Department 
Findlay C ity Health Department 
Licking County Health Department 
Trumbull County Health Department 
Washington County Health Department



TABLE OF CONTENTS

Preface i

Acknowledgments ii

Part I - Federal and State Laws 1
PHS Act - Section 1926 - The Synar Amendment . 2
Ohio Revised Code - Section 2927.02 ■ 4

Page

Part I I - Ohio Compliance Check Program: An Overview 5
Phase I - Baseline Compliance Checks 6
Phase I I - In fo rm a tion and Education 7
Phase H I - Fo llow -up Compliance Checks and Legal Action 8
Phase IV  - Reporting 8

Part H I - Underage Cigarette Buying Operations: Why Conduct Them? 10

Part T V  - The Buying Operation: Strategic and Logistical Planning 13
Strategies fo r Buying Operations 14
Logistical Planning - The Stores, Routes and Other Considerations 16

Part V  - Recruiting M inors , Train ing and Conducting the Buying Operation 19
Recruiting M ino rs 20
Train ing Sessions 23
Buying Details 30
Follow -up o f Buying Operation 31

Part V I - The Education and Media Campaign 33
Using the Media 34
Facing the News Media 37
Preparing fo r the News Conference 44
Hold ing the News Conference 46

Part V I I - Merchant Education 49



PARTI

FEDERAL AND STATE LAWS



OHIO COMPLIANCE PROGRAM

PHS Act Section 1926 

"Synar Amendment"

Section 1926 o f the Federal Public Health Services Act, passed July 10, 1992, and effective 
October 1, 1992 (Federal FY 1993), requires states to do the fo llow ing in order to receive fu ll 
funding from the federal government fo r substance abuse programs. Failure to comply w ill 
result in a ten percent reduction in federal funds fo r the firs t year, increasing by ten percent per 
year to a maximum loss o f 40 percent.

A . Relevant Lav/.

1. For Fiscal Year 1994 and subsequent fiscal years, the Secretary (HHS) w ill make a 
grant fo r substance abuse activities only i f  the State involved has in effect a law 
provid ing it is unlaw fu l fo r any manufacturer, retailer or distributor o f tobacco products 
to sell or distribute any such product to any individual under the age o f 18.

Ohio is in compliance w ith this requirement.

B. Enforcement Activ ities and Reports.

1. Fo r the first applicable fiscal year and subsequent fiscal year..."the State involved w ill 
enforce the law described in Section A  above in a manner that can reasonably be 
expected to reduce the extent to which tobacco products are available to individuals 
under the age o f 18". The first applicable fiscal year fo r Ohio was 1994.

2. Th State involved w ill -

a. annually conduct random, unannounced inspections to ensure compliance w ith
Section A ; and

b. annually submit to the Secretary a report describing -

1) the activities carried out by the State to enforce such law during the fiscal year 
preceding the fiscal year fo r which the State is seeking the grant;

2) the extent o f success the State has achieved in reducing the availability o f 
tobacco products to individuals under the age o f 18; and

3) the strategies to be utilized by the Sta*- fo r enforcing such law during the fiscal 
year fo r which the grant is sought.
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The Ohio Compliance Program addresses Section B, Enforcement Activities and Reports. The 
orig ina l e ffo rt was a short term program to meet the federal requirements for federal fiscal year 
1994 (October 1, 1993 - September 30, f994) activities. No final rules for this section have 
been promulgated by the Department o f Health and Human Services; therefore, this program 
addresses only those requirements o f the orig inal legislation. When final rules are released, the 
Ohio Department o f A lcoho l and Drug Addiction Services and the Ohio Department o f Health, 
in cooperation w ith other state and local organizations, can develop a more comprehensive plan 
to prevent minors from  obtaining tobacco products.



OHIO REV ISED CODE

Section 2927.02 Illegal d is tr ib u tio n *o f cigarettes o r other tobacco products; vending
machines

(A ) No manufacturer, producer, distributor, wholesaler, or retailer o f cigarettes or other 
tobacco products, or any agent, employee, or representative o f a manufacturer, producer, 
d istributor, wholesaler, or retailer o f cigarettes or other tobacco products shall do any o f 
the follow ing:

(1) Give, sell, or otherwise distribute cigarettes or other tobacco products to any person 
under eighteen years o f age;

(2) Give away, sell, or distribute cigarettes or other tobacco products in anyplace that 
does not have posted in a conspicuous place a sign stating that g iv ing , selling, or 
otherwise distributing cigarettes or other tobacco products to a person under eighteen 
years o f age is prohibited by law.

(B> No person shall sell or o ffe r to sell cigarettes or other tobacco products by or from a 
vending machine except in the follow ing locations:

(1) An area either:
(a) W ith in a factory, business, office, or other place not open to the general public; 

or
(b) To which persons under the age o f eighteen years are not generally permitted 

access;

(2) In any other place not identified in division (B)(1) o f this section, upon a ll o f the 
follow ing conditions:
(a) The vending machine is located w ith in the immediate v ic in ity , plain view, and 

control o f the person who owns or operates the place, or an employee o f such 
person, so that all cigarettes and other tobacco product purchases from the vending 
machine w ill be readily observed by the person who owns or operates the place or 
an employee o f such person. For the purpose o f this section, a vending machine 
located in any unmonitored area, including an unmonitored coatroom, restroom, 
hallway, or outer waiting area, shall not be considered located w ith in the 
immediate vic in ity , plain view, and control o f the person who owns or operates, 
the place, or an employee o f such pers' n.

(b) The vending machine is inaccessible to the public when the place is closed.

(C) As used in this section, "vending machine" has the same meaning as "coin machine" as 
defined in Section 2913.01 o f the Revised Code.

(D ) Whoever violates this section is guilty o f illegal distribution o f cigarettes o r other tobacco 
products, a misdemeanor o f the fourth degree. I f  the offender previously has been 
convicted o f a violation o f this section, then illegal distribution o f cigarettes or other 
tobacco products is a misdemeanor o f the third degree.
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PART II 

OHIO
COMPLIANCE CHECK PROGRAM

AN OVERVIEW

• 
•



PHASE I - BASEL INE COM PL IANCE CHECKS

Ohio Revised Code prohibits the sale or distribution o f tobacco products to anyone under the age 
o f 18 years, but it is not illegal fo r minors to buy or possess tobacco products other than on 
school property or at school sponsored activities. Local health departments can conduct random, 
unannounced compliance checks (inspections) o f tobacco vendors.

I t is recommended that health departments work in cooperation with appropriate local legal and 
law enforcement agencies (city/county prosecutor, ch ie f o f police, sheriff, etc.). In seeking the 
cooperation o f these offices, health department sta ff should make clear the federal requirements 
fo r such inspections and the penalties to Ohio; a ten to forty percent reduction in federal 
substance abuse monies if they are not completed regularly and in a professional manner.

Health departments and local legal and law enforcement agencies should develop a plan o f action 
fo r the d iffe ren t phases before any activities begin.

Selection o f Tobacco Vendors

A t least one vendor in each o f these categories w ill be inspected; convenience store/gas station, 
grocery store, drug store, and vending machine.

Section 1926 calls fo r "random, unannounced" inspections. Given that time is not a factor, a 
purely random sample may be feasible. An alternative selection method might be to divide all 
tobacco vendors into the categories given above. I f  possible, a listing o f all tobacco sellers 
should be obtained from the county auditor. I f  this list is not available, a listing from another 
source such as the Yellow Pages o f the telephone directory or a local business directory may be 
used. To select a percentage from each category, select every X  number vendor as necessary. 
For example: thirty convenience stores/gas stations are on the list. To select 25 percent or one 
in four, go down the list selecting every fourth vendor.

Once the selection is made, m inor adjustments might be made to correct fo r geographic 
distribution or other factors which might skew the results.

Compliance Checks

Phase I compliance checks w ill establish the baseline sales rate to minors. Therefore, it is 
recommended that they be conducted without any public announcement and w ith discretion. A  
member o f the health department staff should accompany underage youth to the sites selected 
for compliance checks. The staff person should remain out o f sigi’ t but be available as minors 
attempt to buy cigarettes, snuff, or chewing tobacco. I f  asked, the youth should answer 
tru tb fiilly about his/her age. I f  the youth is successful, he/she should leave the premises and 
turn over the purchased product to the staff person supervising the compliance check. A  record 
o f the compliance check can be completed using the form provide** by the Ohio Department o f 
Health in Lhis Manual.
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A t this time, no indication w ill be made to the vendor o f the inspection or, i f  a sale was made, 
the vio lation o f Ohio Revised Code. It is critical that the vendor not alert other tobacco sellers 
that compliance checks are taking place.

A project like the one in North Carolina found that a team o f two teens and one adult can survey 
10 - 15 locations per hour. Plotting locations on a map and planning the buying route ahead o f 
time w il l speed the process.

Age o f You th

The average age that people begin smoking is 13; 60 percent begin by age 14 and 90 percent 
by age 20. The youth assisting in the compliance checks should not be obviously underage. 
O ther co- apliance check programs have found that boys under age 14 are most like ly to be asked 
for IDs; g irls 14 and over are most like ly to be successful and have the confidence to function 
well. Health departments m ight want to consider these experiences and recruit youth from 15 
to 17 years o f age to make the buys.

W ritte n Perm ission

A ll youth participating in the compliance checks must have w ritten permission from their parent 
or legal guardian. A  suggested permission form can be found in Part V o f this Manual.

PHASE U - IN FO RM A T IO N  AND EDUCAT IO N

Follow ing collection o f baseline data, the results o f the inspections can be made public through 
a news release and/or press conference. The information released can include the number o f 
successful buys and the total number o f attempts, the ages o f the buyers, and the types o f 
tobacco vendors checked. No individual vendor names should be used. The purpose is to 
inform the public o f the extent o f illegal sales.

In addition, the news release/press conference should brie fly explain the federal requirements 
to conduct such inspections and the penalties to Ohio i f  they arc not done. The news 
release/press conference should make it clear that this is not a one-time activ ity , but w ill be 
ongoing as required by the federal government.

During Phase n , all vendors making illegal sales should receive a letter signed by the county/city 
prosecutor and/or police chief, and the health commissioner. The letter should state the details 
o f the illegal sale (date, time, what was purchased) and cite the appropriate sections o f the Ohio 
Revised Code. A copy o f tne code section can also be included. Vendors should be advised 
that this is a warning letter. They should be informed that unannounced inspections w ill be 
ongoing and any further illegal sales could result in appropriate legal action.
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A ll tobacco vendors, including those who made illegal sales, should receive letters brie fly 
describing the federal requirements fo r inspections, citing the Ohio Revised Code, and explaining 
that they can expect the inspections to be ‘ongoing.

PHASE H I - FO LLOW -U F COM PL IANCE CHECKS AND LEG A L ACT IO N

Phase I I I  should be sim ila r to Phase I w ith certain important changes. During Phase H I, a 
representative o f the appropriate legal and/or law enforcement office may accompany the health 
department staff and youth on ali inspections. D iffe rent youth than those used in Phase I may 
be used during the fo llow -up period.

During Phase II I , all vendors who sold tobacco products (including vending machines) to minors 
during Phase I should be reinspected. In addition, other tobacco vendors can be selected so that 
the total number o f inspections equals those conducted in Phase I.

Legal and law enforcement authorities can take legal action as decided before the inspections 
begin. It is recommended that a ll legal actions should be based upon sales made during Phase 
ED - fo llow -up compliance checks, and not on sales made during Phase I.

PHASE IV  - REPORT ING

Health departments should generate and maintain reports to document the compliance check 
activ ity . It is suggested that such reports include survey forms (a sample o f which is included 
in this Manual). The report should also include a summary o f Phase I and Phase H I data, copies 
o f news releases, letters and other materials used/developed, and a general summary o f the 
compliance check project (what did or did not work well, recommendations fo r improvement, 
etc.).

The Ohio Department o f Health (ODH) encourages local health departments to share reports o f 
the ir general activity and results. As a result o f receiving such reports, the ODH could develop 
and maintain a master file to assess the effectiveness o f the compliance check programs among 
participating health departments throughout Ohio.



RECOMMENDED T IM E  TAB LE

V

The ODH recommends that health' departments conduct Phase I through Phase ID during 
consecutive weeks to enhance program effectiveness. A time table m ight look like this:

Phase I

Week 1 Train youth and conduct first compliance checks.

Week 2 Compile data from first compliance checks and prepare fo r Phase II.

Phase I I

Week 3 Issue news releases, hold news conference, send letters to vendors and send out 
information packets.

Phase HI
Week 4 Conduct fo llow -up compliance checks.

Week 5 Compile data from follow-up compliance checks and compare w ith results o f
firs t compliance checks.
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