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Clearly, a s h o r t  period of i n c a r c e r a t i o n  s h o u l d  not 
r e s u l t  in a p e r s o n ' s  p a r e n t a l  ri g h t s  b e i n g  terminated. The 
question is what period o f  i n c arceration c ould justify t e r m i n a t i n g  
p a r e n t a l  rights? Th i s  w o u l d  d e p e n d  o n  tha c i r c u m s t a n c e s  of the 
individual case. In order to offer some guidance for tho c o u r t s  to 
d e t e r m i n e  w h i c h  cases s h o u l d  result in termination, this s e c t i o n  
f o c uses on the ef f e c t  t h e  i n c a r c e r a t i o n  has o n  the child.

U n d e r  this amendment, the state m u s t  p r o v e  t h a t  "the 
p a r e n t a l  c o n d u c t  or t h e  ceriod of i n c a r c e r a t i o n  is l i k e l y  to 
continue to exist sufficiently l o n g _ t o . s e r i o u s l y  d a m a g e  the pa r e n t  
a n d  c h i l d  r e l a t i o n s h i p  or to cause serious e m o t i o n a l  o r  p h y s i c a l  
h a r m  to the c hild if t h e r e  is no t e r m i n a t i o n  of p a r e n t a l  r i g h t s . "  
A p p l y i n g  the first p a r t  of this standard, the c o u r t  w o u l d  not 
t e r m i n a t e  the p a rental ri g h t s  of an i n c a r c e r a t e d  par e n t  w h o  has a 
w e l l - d e v e l o p e d  r e l a t i o n s h i p  wi t h  a n  o l d e r  child. Conversely, the 
c o u r t  could t e r m inate p a r e n t a l  ri g h t s  for the same p e r i o d  of 
incarceration when the c h ild is too young to have developed m u c h  of 
a r e l a t i o n s h i p  before the i n c a r c e r a t i o n  began, and the p e r i o d  of 
i n c a r c e r a t i o n  would s e r i o u s l y  d a m a g e  that t e n u o u s  relationship.

Alternatively, ev e n  if the p a r e n t - c h i l d  r e l a t i o n s h i p  
r e m a i n s  intact, the c o u r t  could t e r m i n a t e  p a r e n t a l  r i g h t s  if the 
c o n d u c t  or i n c a r c e r a t i o n  continues to the p o i n t  that " s erious 
e m o t i o n a l  or p h y s i c a l  h a r m "  would r e s u l t  if p a r e n t a l  r i g h t s  were 
not terminated. Assuming the child is in a safe foster home, it is 
hard to imagine serious physical h a r m  o c c u r r i n g  if p a r e n t a l  rights 
w e r e  not terminated, unless, for example, the child e n g a g e s  is 
s e l f - d e s t r u c t i v e  c o n d u c t  because of the tr a u m a  of h a v i n g  no 
p e r m a n e n t  home.

W i t h  resp e c t  t o  serious e m o t i o n a l  h a r m  t here is wide 
s u p p o r t  for tho l i k e l i h o o d  that a c h i l d  in p e r p e t u a l  " f o s t e r  care 
drift" will suffer extreme emotional harm. For example, if a c h i l d  
fails to form an emotional bond wi t h  a p a r e n t  figure b e c a u s e  it is 
s h i f t e d  from one t e m p o r a r y  p l a c e m e n t  to another, p e r s o n a l i t y  
d isorders often result. A  less d r a m a t i c  e x a m p l e  is that t h e  c h i l d  
o f t e n  feels u n l o v e d  and u n w a n t e d  and tends t o  t h i n k  s o m e t h i n g  is 
w r o n g  with him or her if there is no permanent parental figure. Or 
t h e  child r e f u s e s  to a c c e p t  the a u t h o r i t y  of the f o s t e r  p a r e n t  
b e c a u s e  he or she is n o t  a "real" parent, w h i c h  c o u l d  have 
e m o t i o n a l l y  h a r m f u l  consequences.

It should be n o t e d  that by m o d i f y i n g  the p h r a s e  "likely 
to continue to e x i st," this new s t a n d a r d  w o u l d  a p p . y  t o  all 
termination cases, not just cases involving an incarcerated parent. 
This should help the court in all cases. For example, a s s u m e  that 
the state may be able to prove that a p a r e n t  is u n a b l e  to c a r e  for 
a child because of chronic alcoholism, b u t  s t a t i s t i c s  or an e x p e r t  
w i t n e s s  for the p a r e n t  shows that the p a r e n t  will e v e n t u a l l y  
m a i n t a i n  sobriety. This modification makes clear that even t h o u g h  
tho insobriety may not continue f o r e v e r , p a r e n t a l  rights s h o u l d  be
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t e r m i n a t e d  if the i n s o b r i e t y  c o n t i n u e s  through enough of the 
c h i l d ' s  m i n o r i t y  to c a u s e  serious d a m a g e  to the p a r e n t - c h i l d  
r e l a t i o n s h i p  or  s e r ious e m o t i o n a l  or p h y s i c a l  harm to the child.

An o t h e r  change from the original bill ia that there is no
p r o v i s i o n  in t h i s  s e c t i o n  t h a t  allows the incarcerated p a r e n t  to 
p r e v e n t  t e r m i n a t i o n  of p a r e n t a l  rights if adequate p r o v i s i o n s  for 
t h e  c h i l d ' s  c a r e  were m a d e  p r ior to the Incarceration. Th i s  
p r o v i s i o n  w a s  not i n c l u d e d  in th i s  section because it is 
unnecessary. T h e  state w o u l d  never get custody of the child in the 
first placo if there were another "parent, guardian, custodian, or 
r e l a t i v e "  w i l l i n g  and able to care for the child. 
S e e  AS  47.10.010(a)(2)(A). It is only in those situation* in w h ich 
th ere ia no o ther parent, relative or non-relative guardian to care 
for a c h i l d  that the s t a t e  can p l a c e  the child in foster ca r e  and 
then, if the facts so warrant, seek termination of the incarcerated 
p a r e n t ' s  p a r e n t a l  rights.

S e c t i o n  4. B e c a u s e  of the ur g e n t  need for this bill,
e s p e c i a l l y  s e c t i o n  2 of the bill, th i s  bill provides for an 
i m m e d i a t e  e f f e c t i v e  date.

I h o p e  this ana l y s i s  e x p l a i n s  the bill to your
satisfaction. Please call me if you n e e d  additional a s s i s t a n c e  on 
t h i s  matter.

J A R : p a o

E n c l o s u r e

cc: E l m e r  Lin d s t r o m ,  S p e c i a l  A s s i s t a n t
D e p a r t m e n t  o f  H e a l t h  & Social S e rvices

K a t h y  T ibbies, S o c i a l  Services P r o g r a m  Officer 
D e p a r t m e n t  of H e a l t h  & Social S e r v i c e s

S i n c erely yours,

B R UCE M. BOTELHO

By

AT

n A. Rutherdale 
s i s tant Attorney G e n eral



(B) ! i a r o r - n 11 m u u i ( A ) ,

s u b s e c t i o n s  (B) through (F) set "clear, s p e ^ ^ T c  standards for 

a d j u d i c a t i n g  a child CINA based on a pargarc's inability to care." 

Third, it argues that consideringAjfflity to care under subsection 

(A) "would make s u b s e c t i o n s ^ a ^ t h r o u g h  (F) virtually s u p e r f l u o u s . " 

O p i n i o n  at 11-12.

, t h ese grounds are unconvincing. Both a 3  a 

m a t t e r ^ p f ^ s t a t u t o r y  construction and c o m m o n  sense, ability to care 

must be relevant to an inquiry u n d e r  subsection (A).

Alaska Statute 47.10.010(a)(2) contains six subsections 

w h i c h  state alternative grounds for f i n d i n g  a child in need of aid. 

T h e  grounds and subsections are independent, but are not 

n e c e s s a r i l y  discrete because more than one ground may apply in a 

g i v e n  case.

It is first essential to recognize the evil at w hich 

s u b s e c t i o n  (A) is aimed. Subsection (A) is directed at two b a s i c  

p roblems: (1) conduct of the child w h i c h  deprives the child of

a v a i l a b l e  care ("the child being h a b itually absent from home,"

i.e., running away, or "refusing to accept available care"); and

(2) w a n t  of a person (parent, or guardian, custodian, or relative) 

to p r o v i d e  care to the child ("the c h ild . . . having no par e n t  

. . . c a r i n g  or willing to provide care") . Subsection (A) focuses 

o n  t h e  two situations in w h ich the c h i l d  is deprived of care, the 

f i r s t  wh e n  the c h i l d’s acts or omissions prevent delivery of care, 

a n d  the second when there is no one to  deliver care. Subsection 

(A) thus addresses two different sources of a single fundamental

- 2 0 - 4 3 1 4



ovilJ a failure of care for the child. if tho c h i l d  does not 

receive the n e c e s s a r y  care, there has been a failure of care.

Co m p a r i s o n  of s ub s e c t i o n  (A) with s ubsections (B) through 

(F) confirms the l e g i s l a t i v e  scheme. Al t h o u g h  t h ose other 

s ubsections address w h a t  m i g h t  initially seem to be rel a t i v e l y  m o r e  

specific and h a r m f u l  hazards, the l e g i s l a t u r e  put s u b section (A) 

o n  an equal foot i n g  with the other s u bsections as a basis for 

a d j u d i c a t i n g  a c h i l d  in n e e d  of aid. We must a s s u m e  that the 

legislature c o n s i d e r e d  h a z a r d s  p o sed by a failure of care to be 

e q u ivalent to those a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  (F). It 

is not for us to m a k e  e x p l i c i t  or implicit value judgments about 

w h e t h e r  a c h ild d e p r i v e d  of care is e n t i t l e d  to leas pro t e c t i o n  

t h a n  one p l a c e d  in i m m i n e n t  danger. T h e  child deprived of care may 

u l t i m a t e l y  su f f e r  as much as the c h i l d  who Is a v i c t i m  of more 

violent but less insidious; conditions, and the a r r a n g e m e n t  of AS 

47.10.010(a)(2) s u g g e s t s  t h a t  the legisl a t u r e  rec o g n i z e d  this.

S u b s e c t i o n  (A) does not r e q u i r e  that the c h i l d  be in 

g r ave danger. Indeed, u n d e r  so:ne circum s t a n c e s  a r u n a w a y  child 

m i g h t  fare b e t t e r  o u t s i d e  t h e  home than in it. T h e  sub s e c t i o n  

specifies p h y s i c a l  a b a n d o n m e n t  as an example of a d e p r i v a t i o n  of 

c a r e  s u f f i c i e n t  t o  invoke t h e  subsection, but do e s  not requ i r e  

conduct th a t  d r a m a t i c  for C I N A  juri s d i c t i o n  t o  be appropriate. The 

physical a b a n d o n m e n t  e x a m p l e  does suggest, however, that the 

legislature was c o n c e r n e d  about r e l a t i v e l y  serious failures of 

care, in w h i c h  the o s t e n s i b l e  caregiver has functionally, if not 

physically, a b a n d o n e d  the child.
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S u b s e c t i o n  (A) thus contemplates two alternative grounds 

for finding the child to be in need of aid, one attributable to the 

c h i l d  w h o  runs away or refuses care, and the other attributable to 

p e r s o n s  who sh o u l d  or could care for the child. Common to both 

g r o u n d s  is the notion that there will be a fundamental deprivation 

of care. Th i s  n o t i o n  is important. Notwithstanding past failures, 

C I N A  status u n d e r  subsection (A) is n o t  warranted unless the child 

w;Lll be fundam e n t a l l y  deprived of care in the future. A CINA 

a d j u d i c a t i o n  t h e r e f o r e  requires the court to predict a6 best it can 

w h e t h e r  the p r e s e n t  failure of care is resolved, and whether the 

c h i l d  will h e n c e f o r t h  get the necessary care.

It neces s a r i l y  follows that subsection (A) deals with the 

d e l i v e r y  and t h e  d eprivation of care. That conclusion is 

i r r e c o n c i l a b l e  wi t h  this court's reading of subsection (A), because 

t h i s  court appe a r s  to think that willin g n e s s  to provide care can 

s u b s t i t u t e  for del i v e r y  of care. O p i nion at 11. To the contrary, 

s u b s e c t i o n  (A) is concerned with performance, not intentions.

T h e  legislature provided a definition of "care" and 

"c a r i n g "  to be applied in disputes under AS 47.10.010(a)(2)(A): 

" • c a r e 1 or  'caring' under AS 47.10.010(a)(2)(A) . . . means to 

p r o v i d e  for the physical, emotional, mental, and social needs of 

t h e  c h i ld." AS 47.10.990(1). We must apply this definition here. 

T h e  c o u r t ' s  con t e n t i o n  —  that A S  47.10.010(a)(2)(A) merely 

r e q u i r e s  that an eligible parson be w i l l i n g  to care for the child 

r e g a r d l e s s  of ability to provide care successfully -- ignores both 

t h e  e x p ress w o r d s  of this definition, and its implications.
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N O T I C E :  T h i s  o p i n i o n  i s  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e

p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  

e r r o r s  c o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  

K  S t r e e t ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ;  ( 9 0 7 )  2 6 4 - 0 6 0 7 .

THE SUPREME COURT OF THE S T A T E  OF A L A S K A

A . M .  ,

A p p e l l a n t ,

v .

S T A T E  OF A L A S K A ,

A p p e l l e e .

S u p r e m e  C o u r t  N o .  S - 5 8 3 6

S u p e r i o r  C o u r t  N o .  
1 J U - S 9 0 - 7 5 / 7 6 B  CP

O P I N I O N

[ N o .  4 1 7 7  -  M a r c h  1 0 ,  1 9 9 5 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  
A l a s k a ,  F i r s t  J u d i c i a l  D i s t r i c t ,  J u n e a u ,

W a l t e r  L .  C a r p e n e t i ,  J u d g e .

A p p e a r a n c e s :  D o n n a  J .  M c C r e a d y ,  A s s i s t a n t
P u b l i c  D e f e n d e r ,  J u n e a u ,  a n d  J o h n  B .  S a l e m i ,
P u b l i c  D e f e n d e r ,  f o r  A p p e l l a n t .  J a n  A .  
R u t h e r d a l e ,  A s s i s t a n t  A t t o r n e y  G e n e r a l ,
J u n e a u ,  a n d  C h a r l e s  E . C o l e ,  A t t o r n e y  G e n e r a l ,
J u n e a u ,  f o r  A p p e l l e e .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
M a t t h e w s ,  C o m p t o n ,  J u s t i c e s ,  a n d  B r y n e r ,
J u s t i c e  p r o  t e r n . *

BRYNER , J u s t i c e ,  p r o  t e r n .
COMPTON, J u s t i c e ,  w i t h  w h om R A B I N O W I T Z ,  J u s t i c e ,  j o i n s ,  
c o n c u r r i n g .

A . M .  a p p e a l s  t h e  t e r m i n a t i o n  o f  h i s  p a r e n t a l  r i g h t s  t o  

h i s  t w o  c h i l d r e n ,  M .M . a n d  S . M .  We c o n c l u d e  t h a t  t h e  s u p e r i o r  

c o u r t  e r r e d  i n  f i n d i n g  t h a t  t e r m i n a t i o n  o f  A . M . ' s  p a r e n t a l  r i g h t s  

w a s  w a r r a n t e d  b y  h i s  p h y s i c a l  a b a n d o n m e n t  o f  t h e  c h i l d r e n .

S i t t i n g  b y  a s s i g n m e n t  m a d e  u n d e r  a r t i c l e  I V ,  s e c t i o n  1 6 
o f  t h e  A l a s k a  C o n s t i t u t i o n .
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T h i s  a p p e a l  a r i s e s  f r o m  t h e  t e r m i n a t i o n  o f  A . M . ' s  

p a r e n t a l  r i g h t s  t o  h i s  m i n o r  s o n ,  M . M . ,  a n d  h i s  m i n o r  d a u g h t e r ,  

S . M .  T h e  c h i l d r e n  w e r e  b o r n  i n  1 9 8 7  a n d  1 9 8 9  t o  A . M .  a n d  h i s  w i f e ,  

S . L . S .  T h e  c h i l d r e n  a r e  I n d i a n  c h i l d r e n  w i t h i n  t h e  m e a n i n g  o f  t h e  

I n d i a n  C h i l d  W e l f a r e  A c t  ( I C W A ) ,  2 5  U . S . C .  § §  1 9 0 1 - 2 3 ,  1 9 5 1  ( 1 9 8 8 ) .

I n  1 9 9 0 ,  A . M .  w a s  c h a r g e d  w i t h ,  a n d  l a t e r  c o n v i c t e d  o f ,  

s e x u a l l y  a b u s i n g  S . S . ,  a c h i l d . c f  S . L . S .  b y  a p r i o r  r e l a t i o n s h i p  

w h o  l i v e d  w i t h  A . M .  a n d  S . L . S .  a t  t h e  t i m e .  I n  M a r c h  1 9 9 0 ,  a f t e r  

t h e  a b u s e  w a s  r e p o r t e d ,  t h e  D i v i s i o n  o f  F a m i l y  a n d  Y o u t h  S e r v i c e s  

( D F Y S )  a r r a n g e d  f o r  S . L . S .  a n d  h e r  t h r e e  c h i l d r e n  t o  l i v e  i n  a 

w o m e n ' s  s h e l t e r .  U p o n  f i n d i n g  t h a t  S . L . S .  h a d  l e f t  t h e  s h e l t e r  a n d  

w a s  n o t  k e e p i n g  S . S .  f r o m  A . M . ,  DFYS t o o k  e m e r g e n c y  c u s t o d y  o f  S . S .

S . L . S .  e n t e r e d  a n  a l c o h o l  t r e a t m e n t  p r o g r a m  s h o r t l y  t h e r e a f t e r ;  

A . M .  t o o k  c u s t o d y  o f  M . M .  a n d  S . M . ,  w i t h  DFYS m o n i t o r i n g  t h e i r  

s i t u a t i o n .

I n  S e p t e m b e r  1 9 9 0 ,  A . M .  w a s  f o r m a l l y  c h a r g e d  w i t h  

s e x u a l l y  a b u . o i n g  S . S .  M . M .  a n d  S . M .  w e r e  t a k e n  f r o m  A . M .  u p o n  h i s  

a r r e s t  a n d  w e r e  t e m p o r a r i l y  p l a c e d  i n  t h e  h o m e  o f  a m a t e r n a l  g r e a t  

a u n t  i n  J u n e a u  w i t h  w h o m  S . L . S .  w a s  s t a y i n g .  N o t  l o n g  t h e r e a f t e r ,

S . L . S .  l e f t  t h e  c h i l d r e n  w i t h  a b a b y  s i t t e r  a n d  f a i l e d  t o  r e t u r n .  

O n O c t o b e r  2 3 ,  1 9 9 0 ,  D F Y S  p e t i t i o n e d  f o r  a d j u d i c a t i o n  o f  S . M .  a n d  

M . M .  a s  c h i l d r e n  i n  n e e d  o f  a i d  ( C I N A ) ,  a l l e g i n g  t h a t  " [ t ] h e  

c h i l d r e n  h a v i n g  n o  o n e  t o  c a r e  f o r  t h e m  a r e  i n  i m m i n e n t  d a n g e r  o f  

p h y s i c a l  h a r m  o r  d a m a g e . "  A . M .  a n d  S . L . S .  b o t h  s t i p u l a t e d  t h a t  t h e  

c h i l d r e n  w e r e  i n  n e e d  o f  a i d  a n d  t h a t  DFYS s h o u l d  a s s u m e  c u s t o d y

I . F A C T S  A N D  P R O C E E D I N G S
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f o r  u p  t o  t w o  y e a r s .  A . M .  w a s  s u b s e q u e n t l y  c o n v i c t e d  o f  s e x u a l l y  

a b u s i n g  S . S .  a n d  w a s  e v e n t u a l l y  s e n t e n c e d  t o  s e r v e  a t o t a l  o f  t e n  

y e a r s  i n  p r i s o n ,  w i t h  o n e  y e a r  s u s p e n d e d .

I n  J u n e  1 9 9 2 ,  s e v e n t e e n  m o n t h s  a f t e r  A . M .  s t i p u l a t e d  t h a t

M . M .  a n d  S . M .  w e r e  c h i l d r e n  i n  n e e d  o f  a i d ,  DFYS p e t i t i o n e d  f o r

t e r m i n a t i o n  o f  A . M . ' s  p a r e n t a l  r i g h t s . 1 S u p e r i o r  C o u r t  J u d g e  

W a l t e r  L .  C a r p e n e t i  c o n d u c t e d  a c o n s o l i d a t e d  h e a r i n g  o n  t h e  

a d j u d i c a t i v e  a n d  d i s p o s i t i o n a l  a s p e c t s  o f  t h e  S t a t e ' s  p e t i t i o n  t o  

t e r m i n a t e .  On A u g u s t  6 ,  1 9 9 3 ,  J u d g e  C a r p e n e t i  e n t e r e d  a n  o r d e r

t e r m i n a t i n g  A . M . ’ s p a r e n t a l  r i g h t s . 2 A . M .  t h e n  f i l e d  t h i s  a p p e a l ,  

c h a l l e n g i n g  t h e  t e r m i n a t i o n  o r d e r  o n  n u m e r o u s  s u b s t a n t i v e  a n d  

p r o c e d u r a l  g r o u n d s .

I I .  T E R M I N A T I O N  OF PAR EN TA L F IG H T S  BASED ON C I N A  S TA TUS UNDER AS 
4 7 . 1 0 . 0 1 0  f a )  f 2 )  m

A . S t a t u t o r y  F r a m e w o r k  a r . d S t a n d a r d  o f  R e v i e w

T h e  S t a t e  p e t i t i o n e d  t o  t e r m i n a t e  A . M . ' s  p a r e n t a l  r i g h t s

b a s e d  o n  t h e  a l l e g a t i o n  t h a t  S . M .  a n d  M .M .  w e r e  c h i l d r e n  i n  n e e d  

o f  a i d . 3 U n d e r  AS 4 7 . 1 0 . 0 3 0 ( c ) ( 3 ) ,  t h e  c o u r t  i s  a u t h o r i z e d  t o

D FYS d i d  n o t  s e e k  t o  t e r m i n a t e  S . L . S . ' s  p a r e n t a l  r i g h t s  
a t  t h a t  t i m e .

A l t h o u g h  t h e  S t a t e  p e t i t i o n e d  o n l y  t o  t e r m i n a t e  A . M . ' s  
p a r e n t a l  r i g h t s  a n d  d i d  n o t  r e q u e s t  t e r m i n a t i o n  o f  S . L . S . ' s  
p a r e n t a l  r i g h t s ,  J u d g e  C a r i e r . e t i ' s  A u g u s t  6 ,  1 9 9 3 ,  o r d e r  p u r p o r t e d  
t o  t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  o f  b o t h  p a r e n t s .  S . L . S .  d i d  n o t  
c o n t e s t  J u d g e  C a r p e n e t i ' s  o r d e r  a n d ,  o n  N o v e m b e r  2 3 ,  1 9 9 3 ,  e x e c u t e d  
a v o l u n t a r y  r e l i n q u i s h m e n t  o f  h e r  p a r e n t a l  r i g h t s .  H e n c e ,  t h e  
p r o p r i e t y  o f  t h e  c o u r t ' s  o r d e r  w i t h  r e s p e c t  t o  S . L . S .  i s  n o w  m o o t .

I n  a l l e g i n g  t h a t  M . M .  a n d  S . M .  w e r e  c h i l d r e n  i n  n e e d  o f  
a i d  f o r  p u r p o s e s  o f  t e r m i n a t i o n ,  t h e  S t a t e  d i d  n o t  a t t e m p t  t o  r e l y  
o n  A . M . ' s  s t i p u l a t i o n  t o  t h e  o r i g i n a l ,  O c t o b e r  2 3 ,  1 9 9 0 ,  C I N A
p e t i t i o n .
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u p o n  a s h o w i n g  . . .  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e r e  i s  a c h i l d  i n  n e e d  o f  a i d  
u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  a s  a r e s u l t  o f  
p a r e n t a l  c o n d u c t  a n d  u p o n  a s h o w i n g  . . .  b y  
c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e
p a r e n t a l  c o n d u c t  i s  l i k e l y  t o  c o n t i n u e  t o  
e x i s t  i f  t h e r e  i s  n o  t e r m i n a t i o n  o f  p a r e n t a l  
r i g h t s  . . . .

S e e  a l s o  C I N A  R u l e  1 5 ( c ) .  I n  o r d e r  t o  t e r m i n a t e  p a r e n t a l  r i g h t s  

u n d e r  t h i s  s t a t u t e ,  t h e  c o u r t  m u s t  i n i t i a l l y  f i n d  g r o u n d s

s u f f i c i e n t  t o  w a r r a n t  a C I N A  a d j u d i c a t i o n .  N a d a  A .  v .  S t a t e . 6 6 0  

P . 2 d  4 3 6 ,  4 3 9 - 4 0  ( A l a s k a  1 9 8 3 ) .  T h e  c o u r t  m u s t  t h e n  u n d e r t a k e  a

t w o - s t e p  i n q u i r y :  f i r s t ,  w h e t h e r  t h e  c h i l d  i s  a c h i l d  i n  n e e d  o f

a i d  " a s  a r e s u l t  o f  p a r e n t a l  c o n d u c t ; "  s e c o n d ,  w h e t h e r  t h a t  c o n d u c t  

" i s  l i k e l y  t o  c o n t i n u e  t o  e x i s t . "  I d .  a t  4 4 0  ( q u o t i n g  AS

4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ) .

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  v a r i o u s  

s u b s t a n t i v e  g r o u n d s  f o r  a  C I N A  a d j u d i c a t i o n .  H e r e ,  t h e  S t a t e

a l l e g e d  t h a t  A . M . ' s  c h i l d r e n  w e r e  i n ' n e e d  o f  a i d  o n  t h e  a l t e r n a t i v e  

g r o u n d s  s p e c i f i e d  i n  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  ( C )  , ( D)  , a n d  ( F ) . 4

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s p e c i f i e s  t h a t  t h e  c o u r t  
m a y  o r d e r  t h e  S t a t e  t o  a s s u m e  c u s t o d y  o f  a m i n o r  w h o  i s  f o u n d  t o  
b e  a c h i l d  i n  n e e d  o f  a i d  a s  a r e s u l t  o f

( A )  t h e  c h i l d  . . . h a v i n g  n o  p a r e n t ,
g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  
w i l l i n g  t o  p r o v i d e  c a r e ,  i n c l u d i n g  p h y s i c a l  
a b a n d o n m e n t  b y

( : l )  b o t h  p a r e n t s [ ; ]

t e r m i n a t e  p a r e n t a l  r i g h t s
(

( C )  t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  h a r m  o r  i f  t h e r e  i s  a n  i m m i n e n t  a n d

( c o n t i n u e d . . . )
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T h e  o n l y  t h e o r y  a c t i v e l y  a r g u e d  by t h e  State at t h e  t e r m i n a t i o n  

t r i a l ,  h o w e v e r ,  w a s  a b a n d o n m e n t  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  

S u b s e c t i o n  ( a ) ( 2 ) (A) a l l o w s  a C I N A  a d j u d i c a t i o n  as to any " c h i l d  

. . h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  or r e l a t i v e  c a r i n g  or

w i l l i n g  to p r o v i d e  care, i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  . . . ."

In t h e  c o n t e x t  of t h e  a b a n d o n m e n t  p r o v i s i o n ,  " c o n d u c t "  

m e a n s  the w i l l f u l  a c t  of a parent. N a d a  A . . 660 P . 2d at 439; In 

r e  B. J . , 530 P. 2d 747, 750 n.12 ( A l a s k a  1975). " W h e t h e r  o r  not

t h e r e  has b e e n  a n  a b a n d o n m e n t  w i t h i n  t h e  m e a n i n g  of t h e  s t a t u t e  is 

t o  be d e t e r m i n e d  o b j e c t i v e l y ,  t a k i n g  in t o  a c c o u n t  not o n l y  the 

v e r b a l  e x p r e s s i o n s  of the n a t u r a l  p a r e n t s  but t h e i r  c o n d u c t  as 

p a r e n t s  as w e l l . "  P.M. v. S t a t e . 515 P . 2d 1234, 1 2 3 6 - 3 7  (Ala s k a  

1973) .

F o r  p u r p o s e s  of t e r m i n a t i o n ,  t h e  S t ate h a s  t h e  b u r d e n  of 

p r o v i n g  bo t h  t h e  C I N A  s t a t u s  of t h e  c h i l d  and t h e  e x i s t e n c e  of 

g r o u n d s  for t e r m i n a t i o n  by c l e a r  and c o n v i n c i n g  e v i d e n c e .  AS

( . . . c o n t i n u e d )

s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  wi l l  s u f f e r  
s u c h  h a r m  as a r e s u l t  of t h e  a c t i o n s  d o n e  by 
or c o n d i t i o n s  c r e a t e d  by  t h e  c h i l d ' s  p a r e n t
. . . o r  the f a i l u r e  of t h e  p a r e n t  . . .
a d e q u a t e l y  to s u p e r v i s e  t h e  c h i l d ;

(D) t h e  c h i l d  h a v i n g  been, or b e i n g  in
i m m i n e n t  and s u b s t a n t i a l  d a n g e r  of being,
s e x u a l l y  a b u s e d  . . .  by t h e  c h i l d ' s  p a r e n t

(F) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  a b u s e  or n e g l e c t  a s  a r e s u l t  of 
c o n d i t i o n s  c r e a t e d  by t h e  c h i l d ' s  p a r e n t



4 7 . 1 0 . 0 3 0 ( c ) ( 3 ) ;  C I N A  R u l e  15(c). In r e v i e w i n g  the t r i a l  c o u r t ' s  

f a c t u a l  f i n d i n g s  on t h e  i s s u e  of t e r m i n a t i o n ,  we a p p l y  t h e  " c l e a r l y  

e r r o n e o u s "  s t a n d a r d  o f  r e v i e w .  E.J.S. v. S t a t e . 754 P . 2d 749, 750 

n. 2  (Alaska 1988). H o w e v e r ,  we m u s t  a l w a y s  b e a r  in m i n d  t h a t

" t e r m i n a t i n g  p a r e n t a l  r i g h t s  [is] a d r a s t i c  m e a s u r e .  T h e  p r i v a t e  

i n t e r e s t  of a p a r e n t  w h o s e  p a r e n t a l  r i g h t s  may be t e r m i n a t e d  is of 

t h e  h i g h e s t  o r d e r . "  In the M a t t e r  of J.L.F. and K . W . F . . 828 P . 2d 

166, 170 (Alaska 1992) .

B . A b a n d o n m e n t

O n  appe a l ,  A.M. a r g u e s  t h a t  the s u p e r i o r  c o u r t  e r r e d  in 

f i n d i n g  c o n d u c t  c o n s t i t u t i n g  p h y s i c a l  a b a n d o n m e n t  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  T h e  t e s t  for a b a n d o n m e n t  u n d e r  s u b s e c t i o n  

(a)(2)(A) is t w o - p r o n g e d :  t h e  s u p e r i o r  c o u r t  m u s t  f i n d  (1) t h a t

t h e  p a r e n t ' s  c o n d u c t  i m p l i e d  a c o n s c i o u s  d i s r e g a r d  for p a r e n t a l  

o b l i g a t i o n s ;  a n d  (2) t h a t  t h e  p a r e n t ' s  c o n s c i o u s  d i s r e g a r d  led to 

t h e  d e s t r u c t i o n  of t h e  r e l a t i o n s h i p  b e t w e e n  the p a r e n t  a n d  t h e  

p a r e n t ' s  c h i l d r e n .  E . g . . E.J.S. 754 P . 2d at 751. T h e  s u p e r i o r  

c o u r t  a d d r e s s e d  b o t h  p r o n g s  of th i s  t e s t  in its f i n d i n g s  and 

c o n c l u s i o n s .  A.M. c h a l l e n g e s  t h e  a d e q u a c y  of t h e  c o u r t ' s  f i n d i n g s  

as  to bo t h  prongs.

1. C o n s c i o u s  D i s r e g a r d  for P a r e n t a l  D u t i e s  

"T h e  f i r s t  p r o n g  of t h e  a b a n d o n m e n t  t e s t  f o c u s e s  o n  the 

o b j e c t i v e  c o n d u c t  of t h e  p a r e n t s  in d i s c h a r g i n g  t h e i r  p a r e n t a l  

r e s p o n s i b i l i t y .  T h us, a b a n d o n m e n t  is not d e t e r m i n e d  by the 

p a r e n t ' s  s u b j e c t i v e  i n t e n t  o r  on  t h e  ' p a r e n t ' s  w i s h f u l  t h o u g h t s  and 

h o p e s  for the c h i l d . ' "  Id. (q u o t i n g  P.M. . 515 P . 2d at 1237).



O n e ' s  p a r e n t a l  d u t y  is "an ' a f f i r m a t i v e  d u t y  . . . w h i c h  r e q u i r e s

[a] c o n t i n u i n g  i n t e r e s t  in t h e  c h i l d  a n d  a g e n u i n e  e f f o r t  to

m a i n t a i n  c o m m u n i c a t i o n  a n d  a s s o c i a t i o n  w i t h  t h e  c h i l d . ' "  E . J . S . .

754 P . 2d  at 751 ( a l t e r a t i o n s  in o r i g i n a l )  ( q u o t i n g  In r e  B u r n s . 379

A . 2d 535, 540 (Pa. 197 7 ) )  .

In r e a c h i n g  t h e  c o n c l u s i o n  t h a t  A.M. h a d  c o n s c i o u s l y

d i s r e g a r d e d  h i s  p a r e n t a l  o b l i g a t i o n s  to M.M. and S.M., t h e  c o u r t

f o c u s e d  on A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  w h i c h  i n c l u d e d

h i s  lo n g  h i s t o r y  of s e v e r e  d r u g  a n d  a l c o h o l  
ab u s e ,  h i s  l o n g  h i s t o r y  of c o m m i t t i n g  c r i m e s  
i n c l u d i n g  s e x u a l  a b u s e  of h i s  s t e p d a u g h t e r ) ,  
h i s  i n a b i l i t y  t o  p r o v i d e  c o n s i s t e n t  s u p p o r t  
a n d  n u r t u r e  f o r  h i s  c h i l d r e n ,  h i s  c o n s t a n t  
m o v i n g  of t h e  c h i l d r e n ,  his l o n g  h i s t o r y  of 
p h y s i c a l  a t t a c k s  u p o n  t h e i r  m o t h e r ,  a n d  
n u m e r o u s  e p i s o d e s  of l e a v i n g  t h e  c h i l d r e n  for 
s u b s t a n t i a l  p e r i o d s .

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t  th i s  c o n d u c t  " e v i d e n c e [ d ]  . . .

[A. M . ' s ]  d i s r e g a r d  f o r  h i s  p a r e n t a l  o b l i g a t i o n s  to c a r e  for his

c h i l d r e n ,  t h a t  is, h i s  o b l i g a t i o n  to p r o v i d e  for t h e i r  physi c a l ,

e m o t i o n a l ,  m e n t a l  a n d  s o c i a l  n e e d s . "

T h e  r e c o r d  d e m o n s t r a t e s  t h a t  the s u p e r i o r  c o u r t

c o n s i d e r e d  t h e  t o t a l i t y  of A . M . ' s  c o n d u c t  p r i o r  t o  his

i n c a r c e r a t i o n .  A l t h o u g h  t h a t  c o n d u c t  i n c l u d e d  the a c t s  for w h i c h

h e  w a s  u l t i m a t e l y  i m p r i s o n e d ,  t h e  c o u r t  d i d  not r e l y  o n  t h e  mere

f a c t  of A.M. 's i n c a r c e r a t i o n  in f i n d i n g  t h a t  he  h a d  c o n s c i o u s l y

d i s r e g a r d e d  h i s  p a r e n t a l  d u t i e s .  T h i s  a c c o r d s  w i t h  e x i s t i n g  l a w . 5

W e  h a v e  p r e v i o u s l y  s u g g e s t e d  t h a t  i n c a r c e r a t i o n  c a n n o t  in 
i t s e l f  c o n s t i t u t e  p h y s i c a l  a b a n d o n m e n t  b e c a u s e  it d o e s  n o t  i n v olve 
w i l l f u l  c o n d u c t .  S e e  N a d a  A . . 660 P . 2d a t  439; s e e  a l s o  E . J . S . . 
754 P . 2 d  at 752 n.4; In re B . J . . 530 P . 2d a t  750 n.12. However,

( c o n t i n u e d . ..)

- 7 - 4177



The S t a t e  a r g u e s  t h a t  t h e  s u p e r i o r  court was n o t  c l e a r l y

e r r o n e o u s  in f i n d i n g  t h a t  A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,

i n c l u d i n g  the a c t s  of s e x u a l  a b u s e  for w h i c h  he was i m p r i s o n e d ,

e v i d e n c e d  a c o n s c i o u s  d i s r e g a r d  f o r  h i s  p a r e n t a l  duties. W e  agr e e .

A m p l e  e v i d e n c e  s u p p o r t s  t h e  s u p e r i o r  c o u rt's f i n d i n g  that,

o b j e c t i v e l y  viewed, A . M . ' s  s h i f t l e s s  lifestyle, f r e q u e n t  a b s e n c e s

f r o m  home, d r u g  and a l c o h o l  abuse, p h y s i c a l l y  a s s a u l t i v e  c o n d u c t ,

a n d  s e x u a l l y  a b u s i v e  a c t s  t o w a r d  h i s  s t e p d a u g h t e r  m a n i f e s t e d  a

d i s r e g a r d  for h i s  o b l i g a t i o n s  as a parent. The s u p e r i o r  c o u r t ' s

f i n d i n g  of c o n s c i o u s  d i s r e g a r d  w a s  not c l e a r l y  e r r o n e o u s .

2. D e s t r u c t i o n  o f  the P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s e c o n d  p r o n g  o f  t h e  a b a n d o n m e n t  t e s t  r e q u i r e s  t h e

S t a t e  to  s h o w  t h a t  t h e  p a r e n t ' s  d i s r e g a r d  has caused a d e s t r u c t i o n

o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .  In re B . J . . 530 P . 2 d  at 749.

To s u p p o r t  its c l a i m  t h a t  the p a r e n t - c h i l d  r e l a t i o n s h i p

w a s  d e s t r o y e d ,  t h e  S t a t e  r e l i e d  below, as it does h ere, on t h e

t e s t i m o n y  of K a t h r y n  D o n e l v  Z i egler, an e x p e r t  in c h i l d  w e l f a r e

p l a c e m e n t  wo r k  w h o  h a d  e x t e n s i v e  e x p e r i e n c e  in the p l a c e m e n t  of

s p e c i a l  n e e d s  c h i l d r e n .  Z i e g l e r ' s  t e s t i m o n y  a d d r e s s e d  t h e  c o n c e p t

of a " p s y c h o l o g i c a l  p a r e n t . "  Z i e g l e r  explained:

T h e r e  c a n  be t h e  p a r e n t s  w h o  g a v e  you birth, 
t he p a r e n t s  w h o  ga v e  y o u  e a r l y  care, t h e  
p a r e n t s  w h o  h e l p  you g r o w  up and g r o w  a n d  
d e v e l o p  a n d  . . . are, in fact, in a

(...c o n t i n u e d )

w e  h a v e  n e v e r  s u g g e s t e d  t h a t  w i l l f u l  c o n d u c t  th a t  r e s u l t s  in 
i n c a r c e r a t i o n  c a n n o t  be  c o n s i d e r e d  in d e t e r m i n i n g  d i s r e g a r d  of 
p a r e n t a l  o b l i g a t i o n s  in t h e  a b a n d o n m e n t  context. See E . G . S . , 754 
P . 2d a t  752 n.4; N a d a  A . . 660 P . 2d at 441 (Compton, J. ,
c o n c u r r i n g ) .
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r e l a t i o n s h i p  w i t h  you in an o n g o i n g  s o r t  of 
way. T h e  d i s t i n c t i o n  I w o u l d  a l w a y s  m a k e  w i t h  
k i d s  w h o  a r e  in an a d o p t i o n  o r  f o s t e r  ca r e  
s t a t u s  is o v e r  h e r e  are the p a r e n t s  w h o  are 
r e s p o n s i b l e  for you, for p r o d u c i n g  y o u  . . . , 
b u t  t h a t  is n o t  a l w a y s  the s a m e  p e r s o n  w h o  
[is], in fact, g o i n g  t o  h e l p  y o u  g e t  grown, 
w h o  is g o i n g  t o  s t a y  c o n n e c t e d  w i t h  y o u  
t h r o u g h  t h e  r e s t  of y o u r  life; a n d  i t ' s  t h a t  
p a r e n t ,  i t ' s  that, so to speak, t h a t
p s y c h o l o g i c a l  p a r e n t  t h a t  we r e a l l y  h a v e  to 
s e a r c h  o u t  for k i d s  a n d  m a k e  s u r e  t h a t  p e r s o n  
is a v a i l a b l e  to the kids.

Z i e g l e r  w e n t  o n  to s t a t e  h e r  o p i n i o n  t h a t  t h e  c u r r e n t

f o s t e r  m o t h e r  of A . M . ' s  c h i l d r e n  a p p e a r e d  to  h a v e  b e c o m e  the

c h i l d r e n ' s  p s y c h o l o g i c a l  p a r ent:

I t h i n k  [the c h i l d r e n ]  h a v e  t h i s  fix o n  t h e i r  
p r e s e n t  f o s t e r  p a r e n t  as b e i n g  t h e  s i g n i f i c a n t  
a n d  p s y c h o l o g i c a l  p a r e n t  in t h e i r  l i v e s
b e c a u s e  s h e ' s  b e e n  there. I m e a n  w h e n  t h e s e  
k i d s  a r e  s i c k  in the m i d d l e  of t h e  n i g h t  s h e ' s  
there. W h e n  t h e s e  k i d s  are c r y i n g ,  w o r r i e d  
a b o u t  s o m e t h i n g ,  s h e ' s  t h e  o n e  t h a t  t h e y  t u r n  
to, y o u  see, so  she b e c o m e s  t h e  p s y c h o l o g i c a l  
p a r e n t  and, of course, ev e n  [M.M.] w a s  v e r y  
y o u n g  w h e n  h e  c a m e  to her as a s m a l l  c h i l d  
s t i l l  s u f f e r i n g  w h a t  h e  had e x p e r i e n c e d  in 
life. So —  b u t  I d o n ' t  m e a n  to d i m i n i s h  the 
r o l e  of t h e  f a t h e r  in t h i s  case, h e ' s  
i m p o r t a n t  t o  t h e s e  c h i l d r e n ,  h e  w i l l  be
i m p o r t a n t  in t h e i r  life span. I m e a n  b e c a u s e  
p e o p l e  h a v e  t h e s e  f e e l i n g s  about, well, t h a t ' s  
m y  d a d  . . . .  B u t  as f a r  as b e i n g  the 
p s y c h o l o g i c a l  p a r e n t  I t h i n k  it's p r e t t y  c l e a r  
. . . t h a t  [the f o s t e r  m o t h e r ]  . . . is, 
inde e d ,  t h e  p s y c h o l o g i c a l  p a r e n t  of b o t h  of 
t h e s e  kids.

T h e  s u p e r i o r  c o u r t  f o und Z i e g l e r ' s  t e s t i m o n y  c o m p e l l i n g  

a n d  r e l i e d  o n  it in c o n c l u d i n g  t h a t  A . M . ' s  c o n s c i o u s  d i s r e g a r d  of 

h i s  p a r e n t a l  d u t i e s  h a d  r e s u l t e d  in the d e s t r u c t i o n  of  t h e  p a r e n t -  

c h i l d  r e l a t i o n s h i p .  S p e c i f i c a l l y ,  the c o u r t  d e t e r m i n e d  t h a t  A.Mi 

w a s  no l o n g e r  t h e  p s y c h o l o g i c a l  p a r e n t  of h i s  c h i l d r e n ,  a r o l e
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that, in the c o u r t ' s  view, h a d  b e e n  t a k e n  on s i n c e  A . M . ' s  

i n c a r c e r a t i o n  by the c h i l d r e n ' s  f o s t e r  m o t h e r .  T h e  c o u r t  b e l i e v e d  

t h e  s u r v i v i n g  r e l a t i o n s h i p  b e t w e e n  A.M. and his c h i l d r e n  to be 

" a k i n  to  t h e  r e l a t i o n s h i p  b e t w e e n  a c h i l d  and an u n c l e  t h e  c h i l d  

s e e s  o n l y  o c c a s i o n a l l y :  l o v e  a n d  r e s p e c t ,  but not a p a r e n t a l

r e l a t i o n s h i p . "

T h e  S t a t e  c o n c e d e s  t h a t  " [ A .M.] was very m u c h  a p a r t  of 

h i s  c h i l d r e n ' s  l ives b e f o r e  h e  w a s  incarc e r a t e d ,  a n d  w h i l e  

i n c a r c e r a t e d  has c o n t i n u e d  t o  t a k e  an a c t i v e  i n t e r e s t  in t h e m . "  

T h e  S t a t e  n e v e r t h e l e s s  c o n t e n d s  that, e v e n  t h o u g h  A.M. d i d  not 

a b a n d o n  M.M. and S.M. "in t h e  n o r m a l  s e nse of t h e  t e r m , "  

a b a n d o n m e n t  w a s  e s t a b l i s h e d .  We f i n d  t h i s  a r g u m e n t  p r o b l e m a t i c  in 

t w o  r e s p e c t s .

a . P s y c h o l o g i c a l  P a r e n t h o o d  as the E q u i v a l e n t  of 
an A d e q u a t e  P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s u p e r i o r  c o u r t  f o u n d  that, d e s p i t e  the " l o v e  a n d  

a f f e c t i o n "  b e t w e e n  A.M. a n d  h i s  c h i l d r e n ,  A . M . ' s  p a r e n t - c h i l d  

r e l a t i o n s h i p  had b e e n  d e s t r o y e d  b e c a u s e  the c h i l d r e n ' s  f o s t e r  

m o t h e r  h a d  b e c o m e  t h e i r  p s y c h o l o g i c a l  parent. T h i s  f i n d i n g  

n e c e s s a r i l y  s u g g e s t s  t h a t  a c o m p l e t e  d e s t r u c t i o n  of t h e  p a r e n t -  

c h i l d  r e l a t i o n s h i p  n e e d  n o t  be p r o v e d  t o  e s t a b l i s h  a b a n d o n m e n t .  

I n s t e a d ,  a q u a l i t a t i v e  d i m i n u t i o n  of t h e  o r i g i n a l  p a r e n t - c h i l d  

r e l a t i o n s h i p  w i l l  s u f f i c e  u n d e r  c e r t a i n  c i r c u m s t a n c e s  —  t h o s e  

c i r c u m s t a n c e s  b e i n g  d e f i n e d  by t h e  c o n c e p t  of p s y c h o l o g i c a l  

p a r e n t h o o d .

H o w e v e r ,  u s e  o f  t h e  c o n c e p t  of p s y c h o l o g i c a l  p a r e n t h o o d  

in t h i s  m a n n e r  has t r o u b l i n g  i m p l i c a t i o n s .  For e x ample, Z i e g l e r ' s



t e s t i m o n y ,  w h e n  a p p l i e d  in t h e  c o n t e x t  of a t y p i c a l  d i v o r c e ,  w o u l d  

s e e m  to i n d i c a t e  t h a t  a p a r e n t  who is a w a r d e d  p r i m a r y  c u s t o d y  of 

t h e  c h i l d r e n  w i l l  a l m o s t  c e r t a i n l y  a s s u m e  the r o l e  of p s y c h o l o g i c a l  

p a r e n t ,  w h e r e a s  the n o n - c u s t o d i a l  parent, l a c k i n g  the a b i l i t y  to 

"be t h e r e , "  w i l l  be r e l e g a t e d  to some l e s s e r  f o r m  of bond. If, as 

the s u p e r i o r  c o u r t  a p p e a r s  to ha v e  found, b e i n g  a p s y c h o l o g i c a l  

p a r e n t  is a n e c e s s a r y  i n g r e d i e n t  for an a d e q u a t e  p a r e n t - c h i l d  

r e l a t i o n s h i p ,  t h e n  t e r m i n a t i o n  m i g h t  r o u t i n e l y  be j u s t i f i e d  f o r  t h e  

n o n - c u s t o d i a l  p a r e n t  in a d i v o r c e .

This, of  c o u r s e ,  is not the law. A s  i l l u s t r a t e d  b y  the 

f o r e g o i n g  e x a m p l e ,  t h e  a b s e n c e  of a " p s y c h o l o g i c a l  p a r e n t "  bo n d  

c a n n o t ,  s t a n d i n g  alone, be e q u a t e d  to t h e  d e s t r u c t i o n  of a p a r e n t -  

c h i l d  r e l a t i o n s h i p .  T h i s  is not to say t h a t  t h e  c o n c e p t  of 

p s y c h o l o g i c a l  p a r e n t h o o d  is invalid. H o w e v e r ,  c o n c e p t s  d e v e l o p e d  

a n d  a p p l i e d  w i t h i n  t h e  s p h e r e s  of social s c i e n c e  d o  n o t  a l w a y s  m e s h  

n e a t l y  w i t h  r u l e s  t r a d i t i o n a l l y  a p p l i e d  w i t h i n  t h e  s p h e r e s  o f  the 

law —  l e g a l  r u l e s  d e v e l o p e d  for the r e g u l a t i o n  of i n d i v i d u a l  

r i g h t s .  It is o n e  t h i n g  t o  s a y  that p s y c h o l o g i c a l  p a r e n t h o o d  is 

a l e g i t i m a t e  a n d  u s e f u l  c o n c e p t  in the p l a c e m e n t  of s p e c i a l  n e e d s  

f o s t e r  c h i l d r e n ;  it is q u i t e  a n o t h e r  to c o n c l u d e ,  as r i g i d  l e g a l  

d o c t r i n e ,  t h a t  p s y c h o l o g i c a l  p a r e n t h o o d  is t h e  s o l e  l e gal 

d e t e r m i n a n t  of a v i a b l e  p a r e n t - c h i l d  r e l a t i o n s h i p  in t e r m i n a t i o n  

of p a r e n t a l  r i g h t s  cases. O u r  own d e c i s i o n s  h a v e  n e v e r  a s c r i b e d  

to  t h e  l a t t e r  p r o p o s i t i o n . 6 T h e  S tate c i t e s  no a u t h o r i t y  —  legal

By w a y  of i l l u s t r a t i o n ,  the p r e s e n t  c a s e  s t a n d s  in s h a r p  
c o n t r a s t  to  t h e  c i r c u m s t a n c e s  in w h i c h  w e  r e c e n t l y  f o u n d  d e s t r u c -

( c o n t i n u e d . ..)
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or s c i e n t i f i c  —  to s u p p o r t  s u c h  a view, a n d  we are a w a r e  of none.

b. D i s r e g a r d  of P a r e n t a l  O b l i g a t i o n s  and 
D e s t r u c t i o n  of the P a r e n t - C h i l d  R e l a t i o n s h i p

T h e  s u p e r i o r  c o u r t ' s  r e l i a n c e  on t h e  f o s t e r  m o t h e r ' s

p s y c h o l o g i c a l  p a r e n t  r o l e  in f i n d i n g  the d e s t r u c t i o n  of the p a r e n t -  

c h i l d  r e l a t i o n s h i p  b e t w e e n  A.M. and his c h i l d r e n  is p r o b l e m a t i c  

f o r  a n o t h e r  reas o n .  As w e  h a v e  a l r e a d y  i n d i c a t e d ,  u n d e r  the s e c o n d  

p r o n g  o f  t h e  a b a n d o n m e n t  t e s t ,  t h e  c o u r t  m u s t  d e t e r m i n e  t h a t  t h e  

p a r e n t ' s  " c o n s c i o u s  d i s r e g a r d  . . . led to the d e s t r u c t i o n  of the 

p a r e n t - c h i l d  r e l a t i o n s h i p . "  E.J.S. . 754 P . 2d at 7 5 1  ( e m p h a s i s

a d d e d ) . A n  i n t e g r a l  p a r t  o f  t h i s  r e q u i r e m e n t  is t h e  e x i s t e n c e  of

a c a u s a l  c o n n e c t i o n  b e t w e e n  t h e  p a r e n t a l  d i s r e g a r d  f o u n d  u n d e r  t h e  

f i r s t  p r o n g  of t h e  t e s t  a n d  t h e  d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p  f o u n d  u n d e r  t h e  second.

Th us, u n d e r  t h e  s e c o n d  p r o n g  of t h e  a b a n d o n m e n t  test, it

is i n s u f f i c i e n t  to f i n d  p a r e n t a l  d i s r e g a r d  c o u p l e d  w i t h  a

d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  b r o u g h t  a b o u t  by s o m e  

o t h e r  c a u s e .  T h e  d e s t r u c t i o n  m u s t  be b r o u g h t  a b o u t  by t h e  a c t s  of 

t h e  p a r e n t ,  a n d  in o r d e r  t o  c o n s t i t u t e  a b a n d o n m e n t ,  t h e  a c t s  of t h e  

p a r e n t  m u s t  be w i l l f u l .  In r e  B . J . . 530 P . 2d a t  750 n . 1 2 ;  see a l s o  

N a d a  A . . 660 P . 2d at 439.

( . . . c o n t i n u e d )

t i o n  of  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  in E . J . S . . 754 P . 2d at  751. 
T h e r e ,  t e s t i m o n y  s h o w e d  t h a t  t h e  child, L . M . S . ,  h a d  v i r t u a l l y  no 
e x p o s u r e  t o  h e r  n a t u r a l  f a t h e r  s i n c e  i n f a n c y ;  t h a t  s h e  c o n s i d e r e d  
h e r  s t e p f a t h e r  t o . b e  h e r  n a t u r a l  fath e r ;  t h a t  L . M . S  h a d  o n l y  
r e c e n t l y  d i s c o v e r e d  t h a t  h e r  s t e p f a t h e r  w a s  n o t  h e r  r e a l  f a t h e r ;  
t h a t  e v e n  t h e n  L.M.S. n e v e r  a s k e d  for d e t a i l  a b o u t  h e r  n a t u r a l  
f a t h e r ;  a n d  t h a t  no p s y c h o l o g i c a l  b o n d  or f a m i l i a l  r e l a t i o n s h i p  at 
a l l  e x i s t e d  b e t w e e n  L . M . S .  a n d  h e r  n a t u r a l  father.
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c o u r t  in f i n d i n g  a b a n d o n m e n t  c o n s i s t e d  of A . M . ' s  p r e - i n c a r c e r a t i o n

c o n d u c t .  Y e t  the c o u r t ' s  c o n c l u s i o n  th a t  A . M . ' s  p a r e n t - c h i l d

r e l a t i o n s h i p  h a d  b e e n  d e s t r o y e d  w a s  b a s e d  on the e x i s t e n c e  of a

p s y c h o l o g i c a l  p a r e n t  r e l a t i o n s h i p  b e t w e e n  the c h i l d r e n  a n d  t h e i r

c u r r e n t  f o s t e r  m o t h e r ,  a n d  the c o n s e q u e n t  a b s e n c e  o f  su c h  a

r e l a t i o n s h i p  b e t w e e n  A.M. and his c h i l d r e n .

F r o m  the record, it s e e m s  c l e a r  th a t  t h e  r e l a t i v e

d i s t a n c i n g  of A . M . ' s  r e l a t i o n s h i p  w i t h  his c h i l d r e n  a n d  t h e i r

f o r m a t i o n  of a c l o s e  r e l a t i o n s h i p  w i t h  t h e i r  f o s t e r  m o t h e r  r e s u l t e d

n o t  f r o m  A . M . ' s  p r e - i n c a r c e r a t i o n  c o n d u c t ,  but r a t h e r  f r o m  t h e  fact

of h i s  i n c a r c e r a t i o n .  Z i e g l e r  did e x p r e s s  the o p i n i o n  t h a t  A.M.

w a s  n o t  a p s y c h o l o g i c a l  p a r e n t  to his c h i l d r e n .  H o w e v e r ,  Z i e g l e r ' s

o p i n i o n  w a s  b a s e d  on the a m o u n t  of t i m e  th a t  had e l a p s e d  s i n c e  the

c h i l d r e n  h a d  b e e n  r e m o v e d  from A . M . ' s  custody, not o n  t h e  n a t u r e

o r  e f f e c t  of A . M . ' s  c o n d u c t  t o w a r d  the c h i l d r e n  p r i o r  to his

a r r e s t .  W h e n  a s k e d  w h e t h e r  A.M. w a s  the p s y c h o l o g i c a l  parent,

Z i e g l e r  r e p l i e d :

Well, I c o u l d n ' t  b e l i e v e  th a t  to be the c a s e
g i v e n  the a g e s  of the c h i l d r e n  at the la s t
full p a r e n t i n g  c o n t a c t s  t h a t  t h e y ' v e  had. I ' m  
s u r e  t h a t  t h e y  r e c o g n i z e  —  c e r t a i n l y  [M.M.] 
d o e s  r e c o g n i z e  h i m  as h i s  dad, I'm s u r e  of 
that. I'm n o t  c l e a r  t h a t  [M.M.] u n d e r s t a n d s  
w h a t  a l l  of t h a t  means. I t h i n k  he and [S.M.] 
h a v e  t h i s  fix on t h e i r  p r e s e n t  foster m o t h e r  
as b e i n g  t h e  s i g n i f i c a n t  and p s y c h o l o g i c a l  
p a r e n t  in t h e i r  lives b e c a u s e  she's b e e n  
t h e r e . [ 7 ]

Here, th e  p a r e n t a l  d i s r e g a r d  r e l i e d  on by t h e  s u p e r i o r

In t h i s  r e g ard, the F i n d i n g s  and C o n c l u s i o n s  e n t e r e d  by 
t h e  s u p e r i o r  c o u r t  a r e  s o m e w h a t  a m b i g u o u s .  As a c o n c l u s i o n  of law,

( c o n t i n u e d . ..)
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The s u p e r i o r  c o u r t  m a d e  e x t e n s i v e  and d e t a i l e d  f i n d i n g s  

c o n c e r n i n g  the h a r m  that A . M . ' s  c r i m i n a l  and a n t i - s o c i a l  c o n d u c t  

c a u s e d  to  h i s  c h i l d r e n .  T h e s e  f i n d i n g s  a r e  s u p p o r t e d  b y  the 

r e c o r d .  N e v e r t h e l e s s ,  the S t a t e  d i d  n o t  a t t e m p t  t o  prove, a n d  the 

c o u r t  d i d  not p u r p o r t  to d e t e r m i n e ,  t h e  n a t u r e  of t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p  t h a t  e x i s t e d  at t h e  t i m e  A.M. w a s  a r r e s t e d  a n d  h i s  

c h i l d r e n  w e r e  r e m o v e d  f r o m  his c u s t o d y .  D e s p i t e  t h e  e v i d e n c e  

i n d i c a t i n g  t h a t  A . M . ' s  d i s r e g a r d  of h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  

h a d  h a r m e d  h i s  c h i l d r e n ,  t h e  s u p e r i o r  c o u r t  d i d  not f i n d  t h a t  

A . M . ' s  c o n d u c t  h a d  a l r e a d y  d e s t r o y e d  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  

w h e n  he w a s  a r r e s t e d  and i n c a r c e r a t e d  for his c u r r e n t  o f f e n s e s ;  n o r  

d i d  t h e  c o u r t  f i n d  t h a t  A . M . ' s  a n t i - s o c i a l  conduct, r a t h e r  t h a n  his 

p o s t - a r r e s t  s e p a r a t i o n ,  w a s  d i r e c t l y  r e s p o n s i b l e  for d e s t r o y i n g  t h e

' (...c o n t i n u e d )

t h e  c o u r t  s t a t e d  t h a t  " f t ] h e  d i s r e g a r d  s h o w n  by [A.M.] for [his] 
p a r e n t a l  o b l i g a t i o n s  has led to t h e  d e s t r u c t i o n  of t h e  p a r e n t -  
c h i l d  r e l a t i o n s h i p  . . . ." In r e a c h i n g  th i s  c o n c l u s i o n ,  t h e  
court, r e c o g n i z i n g  the d e c i s i o n  in N a d a  A . . i n d i c a t e d  t h a t  it h a d  
c o n s i d e r e d  "all of the p a s t  c o n d u c t " of A.M., but not t h e  " m e r e  
fa c t  of h i s  i n c a r c e r a t i o n  . . . ." T h i s  legal c o n c l u s i o n  s u g g e s t s  
a p r e d i c a t e  f a c t u a l  d e t e r m i n a t i o n  t h a t  A . M . ' s  p r e - a r r e s t  c o n d u c t  
c a u s e d  t h e  d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .

H o w e v e r ,  the s u p e r i o r  c o u r t ' s  f i n d i n g s  of f a c t  d o  n o t  
d r a w  any s p e c i f i c  c o n n e c t i o n  b e t w e e n  A . M . ' s  p r e - i n c a r c e r a t i o n  
c o n d u c t  a n d  t h e  d e s t r u c t i o n  of h i s  p a r e n t - c h i l d  r e l a t i o n s h i p .  On  
t h i s  issue, t h e  f i n d i n g s  of fact m e r e l y  s t a t e  t h a t  A.M. is n o t  the 
p s y c h o l o g i c a l  p a r e n t  of M . M  and S.M. a n d  t h a t  t h e i r  c u r r e n t  f o s t e r  
m o t h e r  " f i l l s  t h e  r o l e  in t h e i r  l i v e s  of p s y c h o l o g i c a l  f o s t e r  
p a r e n t .  A c c o r d i n g l y ,  the p a r e n t - c h i l d  r e l a t i o n s h i p  b e t w e e n  [A.M.] 
a n d  [ M . M . ] and b e t w e e n  [A.M.] and [S.M.] h a s  ue e n  d e s t r o y e d . "  T h i s  
f i n d i n g  s u g g e s t s  that, in the c o u r t ' s  view, it w a s  A . M . ' s  
r e p l a c e m e n t  by t h e  f o s t e r  p a r e n t  r a t h e r  t h a n  his p r e - i n c a r c e r a t i o n  
d i s r e g a r d  of p a r e n t a l  o b l i g a t i o n s  t h a t  d e s t r o y e d  t h e  p a r e n t - c h i l d  
r e l a t i o n s h i p .  A s  w e  h a v e  p o i n t e d  o u t  in t h e  te x t  of t h i s  o p i n i o n ,  
t h i s  la t t e r  t h e o r y  of d e s t r u c t i o n  is t h e  o n l y  o n e  t h a t  f i n d s  
s u b s t a n t i a l  s u p p o r t  in the e v i d e n c e .
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In sum, to t h e  e x t e n t  t h e  r e c o r d  s u p p o r t s  t h e  c o n c l u s i o n  

t h a t  A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  been d e s t r o y e d ,  th a t  

d e s t r u c t i o n  a p p e a r s  t o  h a v e  r e s u l t e d  f r o m  t h e  f a c t  of h i s  

i n c a r c e r a t i o n .  H o w e v e r ,  A . M . ' s  i n c a r c e r a t i o n  c o u l d  n o t  s e r v e  as 

t h e  p r o p e r  b a s i s  for a f i n d i n g  of d e s t r u c t i o n  of t h e  p a r e n t - c h i l d  

r e l a t i o n s h i p ,  s i n c e  it w a s  n o t  t h e  c o n d u c t  up o n  w h i c h  the c o u r t  

r e l i e d  in f i n d i n g  t h a t  A.M. h a d  c o n s c i o u s l y  d i s r e g a r d e d  h i s  

p a r e n t a l  o b l i g a t i o n s . 8 C o n v e r s e l y ,  the c o n d u c t  i n v o l v e d  in A . M . ' s  

c o n s c i o u s  d i s r e g a r d  of h i s  p a r e n t a l  o b l i g a t i o n s  w a s  n o t  t h e  c o n d u c t  

t h a t  "l e d  t o  t h e  d e s t r u c t i o n  o f  t h e  p a r e n t - c h i l d  r e l a t i o n s h i p . "

T h e  s u p e r i o r  c o u r t ' s  c o n c l u s i o n  t h a t  A . M . ' s  d i s r e g a r d  of 

h i s  p a r e n t a l  r e s p o n s i b i l i t i e s  led to  t h e  d e s t r u c t i o n  of h i s  p a r e n t -

p a r e n t - c h i l d  bond.

Indeed, A . M . ' s  i n c a r c e r a t i o n  is n o t  the ty p e  of w i l l f u l  
a c t  u p o n  w h i c h  a b a n d o n m e n t  m a y  be based. N a d a  A. , 660 P. 2d at 439. 
T h e  S t a t e  n e v e r t h e l e s s  i n v i t e s  us t o  ho l d  t h a t  A.M. w a s  
i n c a r c e r a t e d  as a r e s u l t  o f  h i s  v o l u n t a r y  acts, t h a t  h i s  
i n c a r c e r a t i o n  w a s  a f o r e s e e a b l e  c o n s e q u e n c e  of his m i s c o n d u c t ,  t h a t  
t h e  i n a b i l i t y  to p r o v i d e  for h i s  c h i l d r e n  r e s u l t i n g  f r o m  A . M . ' s  
i n c a r c e r a t i o n  is t h e r e f o r e  a r e s u l t  of h i s  v o l u n t a r y  c o n d u c t ,  a n d  
that, in t h i s  sense, A . M . ' s  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  b e e n  
d e s t r o y e d  by his p r e - i n c a r c e r a t i o n  d i s r e g a r d  of h i s  p a r e n t a l  
d u t i e s .  In s u p p c r t  of t h i s  t h e o r y ,  t h e  S t a t e  c i t e s  a n u m b e r  of 
c a s e s  t h a t  l i k e n  v o l u n t a r y  c r i m i n a l  a c t s  to  acts of a b a n d o n m e n t .  
S e e . e . g . , H u s t o n  v. H a g g a r d . 4 7 5  S . W . 2 d  330, 333 (Tex. App. 1971); 
In re D o b b s . 531 P . 2d 303 (Wash. App. 1975).

T h e  S t a t e ' s  t h e o r y  is e s s e n t i a l l y  t h e  s a m e  t h e o r y  
a d d r e s s e d  by J u s t i c e  C o m p t o n ' s  c o n c u r r e n c e  in Nada A . . 660 P. 2d at 
441. T h e  g i s t  of J u s  .ice C o m p t o n ' s  N a d a  A. c o n c u r r e n c e ,  h o wever, 
w a s  t h a t  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  u n d e r  t h i s  t h e o r y  w a s  
i m p e r m i s s i b l e  u n d e r  t h e  s t a t u t o r y  f r a m e w o r k  t h e n  in e x i s t e n c e .  
J u s t i c e  C o m p t o n  u r g e d  t h e  l e g i s l a t u r e  to  a m e n d  A l a s k a  l a w  to a l l o w  
t e r m i n a t i o n  u n d e r  t h i s  t h e o r y .  Id. T h e  s t a t u t o r y  f r a m e w o r k  in 
e x i s t e n c e  w h e n  Na d a  A. w a s  d e c i d e d  r e m a i n s  e s s e n t i a l l y  u n c h a n g e d ,  
d e s p i t e  t h e  c o n c u r r i n g  o p i n i o n .  We  d e c l i n e  the S t a t e ' s  i n v i t a t i o n  
t o  a d o p t  t h i s  t h e o r y  in the a b s e n c e  of a s t a t u t o r y  c h a n g e .
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c h i l d  r e l a t i o n s h i p  is n o t  s u p p o r t e d  by s u b s t a n t i a l  e v i d e n c e  and is 

t h e r e f o r e  c l e a r l y  e r r o n e o u s .

C . I n a b i l i t y  to P r o v i d e  Ca r e

Th e  S t a t e  a l t e r n a t i v e l y  c o n t e n d s  that the s u p e r i o r  

c o u r t ' s  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  b a s e d  o n  t h e  C I N A  

s t a t u s  of h i s  c h i l d r e n  c a n  be a f f i r m e d  e v e n  if the c o u r t ' s  f i n d i n g  

of a b a n d o n m e n t  c a n n o t  be s u s t a i n e d .  T h e  S t a t e  p o i n t s  o u t  that, 

g i v e n  A . M . ' s  d i s r e g a r d  of his p a r e n t a l  r e s p o n s i b i l i t i e s ,  h e  c l e a r l y  

l a c k e d  t h e  a b i l i t y  to p r o v i d e  h i s  c h i l d r e n  w i t h  care. T h e  S t a t e  

a r g u e s  that, for this r e a s o n ,  A . M . ' s  c h i l d r e n  c o u l d  p r o p e r l y  be 

a d j u d i c a t e d  c h i l d r e n  in n e e d  of aid u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  

r e g a r d l e s s  of w h e t h e r  A . M . ' s  c o n d u c t  a m o u n t e d  to a b a n d o n m e n t .

T h e  S t a t e ' s  a r g u m e n t  is to a c e r t a i n  e x t e n t  p l a u s i b l e .  

A b a n d o n m e n t  is but one w a y  of e s t a b l i s h i n g  C I N A  s t a t u s  u n d e r  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  for p u r p o s e s  of t e r m i n a t i n g  p a r e n t a l  r i g h t s .  

S u b s e c t i o n  ( a ) ( 2 ) (A) a l s o  a p p l i e s  w h e n  no  parent, g u a r d i a n ,  

c u s t o d i a n ,  or r e l a t i v e  is w i l l i n g  and a b l e  to p r o v i d e  care. S e e  

In t h e  M a t t e r  of J . L . F . , S28 P . 2d at 170. U n l i k e  a b a n d o n m e n t ,

p r o o f  of p a r e n t a l  i n a b i l i t y  to p r o v i d e  c a r e  does not r e q u i r e  a 

s h o w i n g  that t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  h a s  been d e s t r o y e d .

T h e  s u p e r i o r  c o u r t  f o u n d  that, in d i s r e g a r d i n g  h i s  

p a r e n t a l  r e s p o n s i b i l i t i e s  t o  his c h i l d r e n ,  A.M., in e f f ect, f a i l e d  

in " h i s  o b l i g a t i o n  to p r o v i d e  for t h e i r  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l  

a n d  s o c i a l  n e e d s . "  T h i s  f i n d i n g  is a r g u a b l y  t a n t a m o u n t  t o  a 

f i n d i n g  of A . M . ' s  i n a b i l i t y  to c a r e  for h i s  children, s i n c e  " c a r e "  

h a s  b e e n  d e f i n e d  as p r o v i d i n g  "f o r  the p h y s i c a l ,  e m o t ional, m e n t a l ,
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a n d  s o c i a l  n e e d s  of t h e  c h i l d . "  A S  4 7 . 1 0 . 9 9 0 ( 1 ) ;  In t h e  M a t t e r  of 

J . L . F . , 828 P . 2d at 169. As w e  h a v e  i n d i c a t e d  in d i s c u s s i n g  the 

i s s u e  of p a r e n t a l  d i s r e g a r d ,  t h e r e  is s u b s t a n t i a l  e v i d e n c e  in the 

r e c o r d  t o  s u p p o r t  t h i s  f i n d i n g . 9

N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  d i d  n o t  e x p r e s s l y  

c o n c l u d e  t h a t  A . M . ' s  c h i l d r e n  w e r e  in n e e d  of a i d  u n d e r  AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  d u e  t o  A . M . ' s  i n a b i l i t y  to p r o v i d e  for t h e i r  

c are. I n s t e a d ,  the c o u r t  based- its f i n d i n g  of C I N A  s t a t u s  on  the 

c o n c l u s i o n  t h a t  A.M. h a d  a b a n d o n e d  the c h i l d r e n ,  a c o n c l u s i o n  we  

h a v e  f o u n d  t o  be c l e a r l y  e r r o n e o u s .  M o r e  s i g n i f i c a n t l y ,  w e  h a v e  

m a d e  it c l e a r  that, " [ w j h i l e  a f i n d i n g  of i n a b i l i t y  t o  c a r e  w o u l d  

b e  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( a ) ( 2 ) ( A ) ,  t h a t  

f i n d i n g  m u s t  a l s o  e x t e n d  t o  any r e l a t i v e s  w h o  are in f a c t  c a r i n g  

for or  w i l l i n g  t o  a s s u m e  c a r e . "  In the M a t t e r  of J . L . F . . 828 P . 2d 

a t  170. Here, e v e n  if w e  w e r e  t o  c o n s t r u e  the f i n d i n g  of p a r e n t a l  

d i s r e g a r d  t h a t  the s u p e r i o r  c o u r t ,  m a d e  in c o n n e c t i o n  w i t h  t h e  

a b a n d o n m e n t  i s s u e  as a n  i m p l i e d  f i n d i n g  of i n a b i l i t y  t o  p r o v i d e  

care, t h e  s u p e r i o r  c o u r t  f a i l e d  t o  e n t e r  f i n d i n g s  on a m a t e r i a l  

e l e m e n t  of i n a b i l i t y :  t h e  la c k  o f  a n y  r e l a t i v e s  c a r i n g  o r  w i l l i n g

T h e  c o n d u c t  t h a t  led t h e  c o u r t  t o  find p a r e n t a l  d i s r e g a r d  
—  and, a r g u a b l y ,  b y  e x t e n s i o n ,  i n a b i l i t y  to p r o v i d e  c a r e  —  
c o n s i s t e d  of A . M . ' s  s u b s t a n c e  a b u s e ,  v i o l e n c e ,  e x c e s s i v e  m o b i l i t y ,  
a n d  c r i m i n a l  acts, i n c l u d i n g  A . M . ' s  s e x u a l  a b u s e  of h i s  
s t e p d a u g h t e r .  N o t a b l y ,  in A . H . v. S t a t e . 779 P . 2d 1229, 1232
( A l a s k a  1989) , this c o u r t  i n d i c a t e d  th a t  a c o n t i n u a t i o n  of C I N A  
s t a t u s  c o u l d  in pa r t  be j u s t i f i e d  b y  the c h i l d r e n ' s  u n w i l l i n g n e s s  
a n d  i n a b i l i t y  t o  live w i t h  a p a r e n t  w h o  w a s  i m p r i s o n e d  for s e x u a l  
abu s e .
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t o  p r o v i d e  c a r e . 10 See id. at 170 & n.ll.

We a c c o r d i n g l y  c o n c l u d e  that the s u p e r i o r  c o u r t ' s  f i n d i n g  

of C I N A  s t a t u s  c a n n o t  be a f f i r m e d  on t h e  a l t e r n a t i v e  g r o u n d  of 

i n a b i l i t y  to p r o v i d e  care. We t h e r e f o r e  f i n d  it n e c e s s a r y  to

v a c a t e  the d i s p u t e d  t e r m i n a t i o n  o r d e r  a n d  to r e m a n d  this ca s e  f o r  

f u r t h e r  c o n s i d e r a t i o n  of t h e  issue of i n a b i l i t y  to p r o v i d e  care.

D . R e m a i n i n g  S u b s t a n t i v e  Issues

A l t h o u g h  t h e  c h a l l e n g e d  t e r m i n a t i o n  o r der m u s t  be 

v a c a t e d ,  we t h i n k  it n e c e s s a r y  to a d d r e s s  t h e  r e m a i n i n g  s u b s t a n t i v e  

i s s u e s  r a i s e d  by A.M. in o r d e r  to c l a r i f y  t h e  p o s t u r e  of the c a s e  

o n  r e m a n d .

1. T h e  L i k e l i h o o d  of A . M . ' s  C o n d u c t  C o n t i n u i n g

T o  j u s t i f y  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  f o l l o w i n g  a

c h i l d ' s  C I N A  a d j u d i c a t i o n ,  the S t a t e  m u s t  p r o v e  by c l e a r  a n d

c o n v i n c i n g  e v i d e n c e  t h a t  the child is a c h i l d  in need of aid "as 

a r e s u l t  of p a r e n t a l  c o n d u c t "  and t h a t  t h e  c o n d u c t  "is l i k e l y  t o  

c o n t i n u e  to e x i s t . "  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ;  see also C I N A  R u l e  

1 8 ( c ) ( 1 ) ;  Nada A . . 660 P . 2d at 440.

In the p r e s e n t  case, a f t e r  c o n c l u d i n g  that M.M. and S.M. 

w e r e  c h i l d r e n  in n e e d  of a i d  as a r e s u l t  of A . M . ' s  conduct, t h e  

s u p e r i o r  c o u r t  f o u n d  t h a t

[A.M.] is h i g h l y  l i k e l y  t o  c o n t i n u e  to

10 It is t h e  S t a t e ' s  bur d e n  to  p r o v e  that there a r e  no
s u i t a b l e  r e l a t i v e s .  In t h e  M a t t e r  of J . L . F . . 828 P . 2d at 170 n .ll. 
W e  n o t e  th a t  the s u p e r i o r  c o u r t ' s  f i n d i n g  of a b a n d o n m e n t  a n d  its 
o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  a l s o  e x t e n d e d  to S . L . S . ,  
t h e  m o t h e r  of the c h i l d r e n .  Hence, a n y  i m p l i c i t  f i n d i n g  of 
i n a b i l i t y  to p r o v i d e  c a r e  o b v i o u s l y  e x t e n d e d  to S.L.S., w h o  has n o t  
c o n t e s t e d  the c o u r t ' s  r u l i n g .
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a b u s e  d r u g s  a n d  alcohol, to c o m m i t  c r i m e s  
( e s p e c i a l l y  a s s a u l t i v e  c r i m e s  in t h e  c o n t e x t  

__ of d o m e s t i c  d i s p u t e s  and s e x u a l  o f f e n s e s
a g a i n s t  c h i l d r e n ,  but a l s o  p r o p e r t y  c r i m e s  
g i v e n  his e x t e n s i v e  c r iminal r e c o r d ,  his lack 
of s u c c e s s  in s u b s t a n c e  a b u s e  t r e a t m e n t ,  h i s  
p o o r  p r o g n o s i s  for sexual o f f e n d e r  t r e a t m e n t ,  
his f a i l u r e  e v e n  to o b t a i n  a n g e r  m a n a g e m e n t  
c o u n s e l i n g ,  and his c h a r a c t e r o l o g i c a l  
p r o b l e m s )  .

T h e s e  e x p r e s s  f i n d i n g s  are s u p p o r t e d  by e v i d e n c e  in the 

r e c o r d .  A l t h o u g h  A . M .  p o i n t s  to c o n t r a r y  e v i d e n c e  t h a t  he 

p r e s e n t e d ,  it is not t h i s  c o u r t ' s  job to r e w e i g h  the e v i d e n c e  w h e n  

t h e  r e c o r d  p r o v i d e s  c l e a r  s u p p o r t  for the s u p e r i o r  c o u r t ' s  r u l i n g .  

O u r  r e v i e w  of the r e c o r d  c o n v i n c e s  us t h a t  t h e  s u p e r i o r  c o u r t ' s  

r u l i n g  is not c l e a r l y  e r r o n e o u s .

We e m p h a s i s e  t h a t  just as i n c a r c e r a t i o n  is n o t  c o n d u c t  

u n d e r  a p h y s i c a l  a b a n d o n m e n t  theory, see s u p r a  note 5, n e i t h e r  is 

i n c a r c e r a t i o n  i t s e l f  " p a r e n t a l  c o n d u c t "  w i t h i n  the m e a n i n g  of  AS 

4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) .  T hus, w h i l e  l o n g - t e r m  i n c a r c e r a t i o n  o f  a p a r e n t

c a n  r e s u l t  in a c h i l d  b e c o m i n g  a c h i l d  in ne e d  of a i d  u n d e r  AS

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  u n d e r  an i n a b i l i t y  t o  p r o v i d e  c a r e  t h e o r y ,  s u c h  

i n c a r c e r a t i o n  is n o t  a s u f f i c i e n t  b a s i s  t o  j u s t i f y  t e r m i n a t i o n  of 

p a r e n t a l  r i g h t s  u n d e r  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) .  In t h i s  c a s e  we 

u n d e r s t a n d  t h a t  the t r i a l  c o u r t  did not r e l y  on A . M . ' s  l o n g - t e r m  

i n c a r c e r a t i o n ,  but o n  h i s  c o n t i n u i n g  s e r i o u s  c r i m i n a l  a n d  a n t i­

s o c i a l  conduct.

2. L i k e l i h o o d  of P h y s i c a l  and E m o t i o n a l  H a r m  if A . M . ' s  
R i g h t s  a r e  Not T e r m i n a t e d

As a p r e r e q u i s i t e  to t e r m i n a t i o n  of  p a r e n t a l  r i g h t s  u n d e r

I C W A  § 102(f), 25 U.S.C. § 1912(f) (1988), a n d  A l a s k a  C h i l d  in N e e d
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of A i d  R u l e  18(c) ( 2 ) ,  the S t a t e  must p r o v e  b e y o n d  a r e a s o n a b l e  

d o u b t  t h a t  c o n t i n u e d  c u s t o d y  of t h e  c h i l d  by t h e  p a r e n t  is likely 

to r e s u l t  in s e r i o u s  e m o t i o n a l  or p h y s i c a l  d a m a g e  to t h e  child.

a . P h y s i c a l  H a r m

T h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  found, b e y o n d  a 

r e a s o n a b l e  d o u b t ,  t h a t  A . M . ' s  d a u g h t e r  w a s  l i k e l y  t o  s u f f e r  sexual 

a b u s e  if p l a c e d  in h i s  c u s t o d y ;  t h a t  b o t h  c h i l d r e n  w e r e  likely to 

s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  f r o m  A . M . ' s  d o m e s t i c  v i o l e n c e ;  and 

t h a t  b o t h  w e r e  l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  d u e  to A . M . ' s  

i n a b i l i t y  t o  m e e t  t h e i r  n e e d s  on a c o n s i s t e n t ,  o n g o i n g  basis.

A. M .  a r g u e s  t h a t  the S t a t e  f a i l e d  to a l l e g e  the 

l i k e l i h o o d  of f u t u r e  p h y s i c a l  h a r m  a n d  t h a t  t h e  e v i d e n c e  it 

p r e s e n t e d  f a i l e d  to p r o v e  s u c h  h a r m  b e y o n d  a r e a s o n a b l e  doubt.

A . M . ' s  f i r s t  a r g u m e n t  is m i s t a k e n .  T h e  S t a t e ' s  p e t i t i o n  

e x p r e s s l y  a l l e g e d  t h a t  t h e  c h i l d r e n  w o u l d  be  "at r i s k  of se x u a l  

abuse, p h y s i c a l  harm, n e g l e c t  or a b a n d o n m e n t  d u e  to s u b s t a n c e  a b u s e  

or c r i m i n a l  b e h a v i o r  l e a d i n g  to f u r t h e r  i n c a r c e r a t i o n "  u n l e s s  A.M. 

c o m p l e t e d  a l o n g - t e r m  t r e a t m e n t  p r o g r a m  f o r  s e x u a l  o f f e n d e r s  and 

r e v e r s e d  h i s  l o n g - s t a n d i n g  p e r s o n a l i t y  t r a i t s  a n d  b e h a v i o r a l  

t r e n d s .

A . M . ' s  s e c o n d  a r g u m e n t  is u n p e r s u a s i v e .  T h e  s u p e r i o r  

c o u r t ' s  f i n d i n g s  on t h e  i s s u e  of f u t u r e  p h y s i c a l  h a r m  are a m p l y  

s u p p o r t e d  by t h e  record.

b. E m o t i o n a l  H a r m

A.M. c l a i m s  t h a t  it w a s  e r r o r  for t h e  s u p e r i o r  c o u r t  to 

c o n s i d e r ,  in a s s e s s i n g  t h e  l i k e l i h o o d  of e m o t i o n a l  h a r m  in the
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e v e n t  of a r e t u r n  of c u s t o d y  to him, f a c t o r s  s u c h  as the p r o l o n g e d  

s e p a r a t i o n  t h a t  w o u l d  i n e v i t a b l y  o c c u r  b e f o r e  the r e s t o r a t i o n  of 

c u s t o d y  and the need, in the interim, to a s s u r e  the s t a b i l i t y  of 

t h e  b o n d s  t h e  c h i l d r e n  had formed w i t h  t h e i r  " p s y c h o l o g i c a l  

p a r e n t . "  A.M. c o n t e n d s  t h a t  t h e s e  c o n s i d e r a t i o n s  a r e  i r r e l e v a n t  

t o  w h e t h e r  the c h i l d r e n  w o u l d  su f f e r  e m o t i o n a l  d a m a g e  if t h e y  

r e t u r n e d  to him.

It is t r u e  t h a t  m e r e  e v i d e n c e  t h a t  a w i l l i n g  c u s t o d i a n  

o t h e r  t h a n  t h e  p a r e n t  w o u l d  d o  a b e t t e r  job t h a n  t h e  p a r e n t  d o e s  

n o t  in i t s e l f  s u f f i c e  t o  s u p p o r t  a f i n d i n g  of l i k e l y  e m o t i o n a l  

h a rm. See G u i d e l i n e s  f o r  S t a t e  C o u rts; I n d i a n  C h i l d  C u s t o d y  

P r o c e e d i n g s ,  44 Fed. Reg. 67,584, 67,593 (Bureau of I n d i a n  A f f a i r s ,  

D e p ' t  o f  t h e  I n t e r i o r  1979). But t h e  c l o s e  ties t h e  c h i l d r e n  

e n j o y e d  to t h e i r  f o s t e r  m o t h e r  and t h e  e f f e c t s  A . M . ' s  p r o l o n g e d  

s e p a r a t i o n  w o u l d  l i k e l y  h a v e  on t h eir m e n t a l  h e a l t h  if e v e n t u a l l y  

r e t u r n e d  c o u l d  p r o p e r l y  b e  c o n s i d e r e d  as r e l e v a n t  e v i d e n c e  b e a r i n g  

on  t h e  issue of l i k e l y  e m o t i o n a l  harm. T h r e e  e x p e r t  w i t n e s s e s  

a d d r e s s e d  th i s  s u b j e c t  a n d  t h e i r  t e s t i m o n y  s u p p o r t s  t h e  c o u r t ' s  

f i n d i n g s .  T h e  s u p e r i o r  c o u r t  w a s  not c l e a r l y  e r r o n e o u s  in f i n d i n g  

t h a t  c o n t i n u e d  c u s t o d y  b y  A.M. w o u l d  l i k e l y  c a u s e  t h e  c h i l d r e n  

s e r i o u s  e m o t i o n a l  harm.

3. A c t i v e  R e m e d i a l  E f f orts by the S tate

U n d e r  ICWA § 102(d), b e f o r e  p a r e n t a l  r i g h t s  m a y  be 

t e r m i n a t e d ,  the S t a t e  h a s  the b u r d e n  of s h o w i n g  by a p r e p o n d e r a n c e  

of t h e  e v i d e n c e  t h a t  " a c t i v e  e f f o r t s  h a v e  b e e n  m a d e  t o  p r o v i d e  

r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  d e s i g n e d  t o  p r e v e n t
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the b r e a k u p  of t h e  I n d i a n  f a m i l y  and t h a t  t h e s e  e f f o r t s  h a v e  p r o v e d  

u n s u c c e s s f u l . "  25 U.S.C. § 1912(d) (1988); see a l s o  C I N A  Rule

1 8 ( c ) ( 2 ) ;  K.N. v. S t a t e . 856 P . 2d 468, 4 7 6  ( A l aska 1993).

T h e  s u p e r i o r  c o u r t  f o u n d  t h a t  D F Y S  h a d  " m a d e  a c t i v e  

e f f o r t s  t o  p r o v i d e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s  

to p r e v e n t  t h e  b r e a k u p  of t h i s  f a m i l y  but t h o s e  e f f o r t s  h a v e  p r o v e d  

u n s u c c e s s f u l  . . . In t h e  s u p e r i o r  c o u r t ' s  view, t h e  S t a t e  had

d o n e  e v e r y t h i n g  " f e a s i b l e  g i v e n  [ A .M.'s] i n c a r c e r a t i o n  sta t u s  

. . . . " ll In  r e a c h i n g  t h i s  c o n c l u s i o n ,  the c o u r t  o b s e r v e d  that 

"[ A .M.] h a s  e x p r e s s e d  a w i l l i n g n e s s  a n d  d e s i r e  to u n d e r g o  sex 

o f f e n d e r  t r e a t m e n t  w h i l e  i n c a r c e r a t e d ,  b u t  s u b s t a n t i a l  d o u b t  on the 

m o t i v a t i o n  of t h a t  e x p r e s s e d  w i l l i n g n e s s  w a s  r a i s e d  by t h e  S t a t e ' s  

e x p e r t  w i t n e s s e s .  T h e  c o u r t  c o n c l u d e s  t h a t  Mr. [A.M.] is not 

s i n c e r e l y  i n t e r e s t e d  in c h a n g i n g  h i s  d e v i a n t  s e x u a l  b e h a v i o r

T h e  e x t e n t  of a c t i v e  e f f o r t s  the S t a t e  m u s t  m a k e  on 

b e h a l f  of  a p a r e n t  w h o s e  a c c e s s  t o  r e m e d i a l  a s s i s t a n c e  is h a m p e r e d  

by i n c a r c e r a t i o n  is a n  i s s u e  t h a t  r e m a i n s  l a r g e l y  u n r e s o l v e d . 12

T h e  c o u r t ' s  f i n d i n g s  e n u m e r a t e  D F Y S ' s  e f f o r t s .  T h e s e  

i n c l u d e d  m o n i t o r i n g  A . M . ' s  c a r e  o f  t h e  c h i l d r e n  b e f o r e  h e  was 
i n c a r c e r a t e d ;  f a c i l i t a t i n g  m o n t h l y  v i s i t s  a t  j a i l  ( u n d e r  the 
c o u r t ' s  o r d e r ) ;  f a c i l i t a t i n g  d a i l y  t e l e p h o n e  c o n t a c t s  at  first, 
e v e n t u a l l y  d r o p p i n g  to w e e k l y  t e l e p h o n e  c o n t a c t s ;  a n d  p r o m u l g a t i n g  
a r e u n i f i c a t i o n  p l a n  in O c t o b e r  1991, w h i l e  A.M. w a s  i m p r i s o n e d ,  
w h i c h  w a s  " c e n t e r e d  a r o u n d  c o m p l e t i n g  w h a t e v e r  s e x  o f f e n d e r  
t r e a t m e n t  w a s  n e e d e d  (and o b t a i n i n g  an  i n - d e p t h  p s y c h o l o g i c a l  
e v a l u a t i o n  to  d e t e r m i n e  a p p r o p r i a t e  t r e a t m e n t )  and c o m p l e t i n g  
a p p r o p r i a t e  a l c o h o l / d r u g  a b u s e  t r e a t m e n t . "

12 T h e  " a c t i v e  e f f o r t s "  r e q u i r e d  by I C W A  h a v e  n o t  been 

d e f i n e d .  A c c o r d i n g  to o n e  a u t h o r i t y ,  " [ t ] h e  d i s t i n g u i s h i n g  w o r d  
in t h e  r e m e d i a l  s e r v i c e s  a n d  r e h a b i l i t a t i v e  p r o g r a m s '  s e c t i o n  is

( c o n t i n u e d . ..)
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Th o  S t a t e  d o e s  not d e n y  t h a t  the " r e u n i f i c a t i o n  p l a n "  it f o r m u l a t e d  

for A.M. c o u l d  n o t  r e a l i s t i c a l l y  be a t t a i n e d  g i v e n  h i s  i m p r i s o n m e n t  

an d  t h a t  D F Y S  p e r s o n n e l  g e n e r a l l y  fa i l e d  to i n t e r v e n e  a c t i v e l y  on 

A . M . ' s  b e h a l f  to a s s u r e  t h a t  p r i s o n  o f f i c i a l s  e n r o l l e d  A.M. in 

s u i t a b l e  i n s t i t u t i o n a l  p r o g r a m s .  T h e  S t a t e  s i m p l y  c l a i m s  that, by 

p r e p a r i n g  a r e u n i f i c a t i o n  p l a n  and e n c o u r a g i n g  A.M. to s e e k  

s e r v i c e s  a v a i l a b l e  w i t h i n  t h e  i n s t i t u t i o n ,  it f u l f i l l e d  its d u t y  

of m a k i n g  a c t i v e  e f f o r t s  to p r o v i d e  r e m e d i a l  s e r v i c e s .

To t h e  e x t e n t  t h e  S t a t e ' s  a r g u m e n t  s u g g e s t s  th a t  this 

c o u r t  c r e a t e  a n  e x c e p t i o n  to I C W A ' s  r e q u i r e m e n t  of a c t i v e  r e m e d i a l  

e f f o r t s  for c a s e s  in w h i c h  r e h a b i l i t a t i o n  is d o u b t f u l  and in w h i c h  

a c t i v e  r e m e d i a l  e f f o r t s  w o u l d  be " u n r e a s o n a b l y "  c o s t l y  or t i m e -  

c o n s u m i n g ,  t h e  s u g g e s t i o n  s e e m s  u n j u s t i f i e d .  We h a v e  h e l d  that no

( . . . c o n t i n u e d )

t h e  w o r d  ' a c t i v e . ' "  C r a i g  J. Dorsay, T h e  I n d i a n  C h i l d  W e l f a r e  Act 
and L a w s  A f f e c t i n g  I n d i a n  J u v e n i l e s  M a n u a l  157 (1984). D o r s a y  
q u o t e s  o n e  of I C W A ' s  d r a f t e r s ,  w h o  d i s t i n g u i s h e s  b e t w e e n  a c t i v e  and 
p a s s i v e  r e h a b i l i t a t i v e  a n d  r e m e d i a l  efforts:

P a s s i v e  e f f o r t s  a r e  w h e r e  a pl a n  is d r a w n  
up a n d  t h e  c l i e n t  m u s t  d e v e l o p  h i s  or h e r  o w n  
r e s o u r c e s  t o w a r d s  b r i n g i n g  it to f r u i t i o n .
A c t i v e  e f f o r t s ,  the i n t e n t  of the d r a f t e r s  of 
t h e  Ac t ,  is w h e r e  t h e  s t a t e  c a s e w o r k e r  t a k e s  
t h e  c l i e n t  t h r o u g h  the s t e p s  of the p l a n  
r a t h e r  t h a n  r e q u i r i n g  t h a t  t h e  p l a n  be 
p e r f o r m e d  on its own. For instance, r a t h e r  
t h a n  r e q u i r i n g  t h a t  a c l i e n t  find a job, 
a c q u i r e  n e w  h o u s i n g ,  a n d  t e r m i n a t e  a 
r e l a t i o n s h i p  w i t h  w h a t  is p e r c e i v e d  to be a 
b o y f r i e n d  w h o  is a b a d  inf l u e n c e ,  the I n d i a n  
C h i l d  W e l f a r e  A c t  w o u l d  r e q u i r e  t h a t  t h e  
c a s e w o r k e r  h e l p  t h e  c l i e n t  d e v e l o p  j o b  and 
p a r e n t i n g  s k i l l s  n e c e s s a r y  to r e t a i n  c u s t o d y  
of h e r  chi l d .

Id .  a t  157-58.
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j u d i c i a l  e x c e p t i o n  t o  IC W A  can be created. A.B.M. v. M . H . . 651

P . 2d 1170, 1173 ( A l a s k a  1982). N e i t h e r  i n c a r c e r a t i o n  n o r  d o u b t f u l  

p r o s p e c t s  f o r  r e h a b i l i t a t i o n  wi l l  r e l i e v e  t h e  S t a t e  of its d u t y  

u n d e r  I C W A  to m a k e  a c t i v e  r e m e d i a l  efforts.

T h i s  d o e s  n o t  m e a n  t h a t  a p a r e n t ' s  i n c a r c e r a t i o n  is 

w h o l l y  i r r e l e v a n t  to  t h e  s c o p e  of a c t i v e  r e m e d i a l  e f f o r t s  t h e  S t a t e  

is r e q u i r e d  to u n d e r t a k e .  T h e  c i r c u m s t a n c e s  s u r r o u n d i n g  a p a r e n t ' s  

i n c a r c e r a t i o n  m a y  h a v e  a d i r e c t  b e a r i n g  on  w h a t  a c t i v e  r e m e d i a l  

e f f o r t s  a r e  p o s s i b l e .  In the p r e s e n t  case, for e x a m p l e ,  it w o u l d  

be d i f f i c u l t  t o  c o n c l u d e  t h a t  the p r a c t i c a l  o b s t a c l e s  p o s e d  by 

A . M . ' s  i n c a r c e r a t i o n  —  the d i f f i c u l t y  of p r o v i d i n g  r e s o u r c e s  to 

i n m a t e s  g e n e r a l l y ,  t h e  u n a v a i l a b i l i t y  of s p e c i f i c  r e s o u r c e s  in 

A . M . ' s  case, a n d  t h e  l e n g t h  of ti m e  A.M. w i l l  r e m a i n  i n c a r c e r a t e d  - 

- a r e  f a c t o r s  t h a t  t h e  s u p e r i o r  c o u r t  w a s  b a r r e d  f r o m  c o n s i d e r i n g  

w h e n  it d e c i d e d  w h e t h e r  t h e  S t a t e  h a d  m a d e  a c t i v e  r e m e d i a l  e fforts.

L i k e w i s e ,  w e  h a v e  r e c e n t l y  n o t e d  that, for p u r p o s e s  of 

d e t e r m i n i n g  t h e  s u f f i c i e n c y  of t h e  S t a t e ' s  r e m e d i a l  e f f o r t s ,  the 

s u p e r i o r  c o u r t  m a y  p r o p e r l y  c o n s i d e r  a p a r e n t ' s  d e m o n s t r a t e d  lack 

of w i l l i n g n e s s  to  p a r t i c i p a t e  in t r e a t m e n t .  See K . N . . 8 5 6  P . 2d at 

477. C a s e  law in o t h e r  j u r i s d i c t i o n s  a p p e a r s  to be in a c c o r d  w i t h  

t h i s  g e n e r a l  view. S e e  M a t t e r  of M a r i c o p a  C o u n t y  J u v e n i l e  A c t i o n  

N o. J S - 8  2 8 7 . 828 P . 2d 1245, 1254 (Ariz. App. 1991); M a t t e r  of

M .E .M . . 679 P . 2d 1241, 1244 (Mont. 1984); S t a t e  ex rel. J u v e n i l e

D e p ' t  o f  M u l t n o m a h  C o u n t y  v. W o o d r u f f . 816 P . 2d 623, 626 (Or. App. 

1991) .

In t h i s  r e g ard, however, a n o t e  of c a u t i o n  is n e c e s s a r y .
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T h o  f o r e g o i n g  c a s e s  i n v o l v e  p a r e n t s  w h o  a c t i v e l y  r e f u s e d  to 

p a r t i c i p a t e  in o r  c o o p e r a t e  w i t h  t r e a t m e n t  e f f o r t s ;  t h e s e  c a s e s  

s u p p o r t  t h e  g e n e r a l  p r o p o s i t i o n  that, o n c e  a c t i v e  r e m e d i a l  e f f o r t s  

h a v e  b e e n  u n d e r t a k e n ,  a p a r e n t ' s  a c t u a l  r e s i s t a n c e  t o  o r  r e j e c t i o n  

of a s s i s t a n c e  m a y  p r o p e r l y  be c o n s i d e r e d  in d e t e r m i n i n g  w h e t h e r  

a d d i t i o n a l  e f f o r t s  w e r e  r e q u i r e d .  We  h a v e  n e v e r  s u g g e s t e d  t h a t  the 

s c o p e  o f  t h e  S t a t e ' s  d u t y  to m a k e  a c t i v e  r e m e d i a l  e f f o r t s  s h o u l d  

be a f f e c t e d  by  a p a r e n t ' s  m o t i v a t i o n  or p r o g n o s i s  b e f o r e  r e m e d i a l  

e f f o r t s  h a v e  c o m m e n c e d .  T o  v a r y  t h e  s c o p e  of the S t a t e ' s  IC W A  d u t y  

b a s e d  o n  s u b j e c t i v e ,  p r e - i n t e r v e n t i o n  c r i t e r i a  s u c h  a s  a p a r e n t ' s  

m o t i v a t i o n  or t r e a t m e n t  p r o g n o s i s  m i g h t  d e f e a t  t h e  p u r p o s e  of t h e  

a c t i v e  r e m e d i a l  e f f o r t  r e q u i r e m e n t ,  for it w o u l d  e n a b l e  t h e  S t a t e  

t o  ar g u e ,  in a l l  d o u b t f u l  a n d  d i f f i c u l t  ca s e s ,  t h a t  it h a d  no d u t y  

t o  m a k e  a c t i v e  r e m e d i a l  e f f o r t s .

In t h e  p r e s e n t  case, the s u p e r i o r  c o u r t ' s  f i n d i n g  of 

c o m p l i a n c e  w i t h  t h e  I C W A  r e q u i r e m e n t  p r e s e n t s  a c l o s e  q u e s t i o n ,  

p a r t i c u l a r l y  b e c a u s e  t h e  c o u r t ' s  a s s e s s m e n t  of t h e  a c t i v e  e f f o r t s  

t h a t  t h e  S t a t e  s h o u l d  h a v e  m a d e  w a s  a p p a r e n t l y  i n f l u e n c e d  by its 

p e i c e p t i o n  that, d e s p i t e  his a v o w e d  w i l l i n g n e s s  to  p a r t i c i p a t e  in 

t r e a t m e n t ,  A.M. h a d  m a d e  n o  g e n u i n e  c o m m i t m e n t  t o  r e h a b i l i t a t i o n  

a n d  h i s  p r o s p e c t s  for r e h a b i l i t a t i o n  w e r e  poor. S i n c e  we m u s t  in 

a n y  e v e n t  r e m a n d  t h i s  c a s e  for r e c o n s i d e r a t i o n  o n  t h e  i s sue of 

i n a b i l i t y  to p r o v i d e  care, w e  b e l i e v e  it a p p r o p r i a t e  to r e q u i r e  

t h a t  t h e  s u p e r i o r  c o u r t  a l s o  r e c o n s i d e r  t h e  i s s u e  of IC W A  

c o m p l i a n c e  in l i g h t  of the f a c t o r s  o u t l i n e d  in t h i s  o p i n i o n .  In 

a d d r e s s i n g  t h e  i s s u e  o n  r e m a n d ,  the c o u r t  s h o u l d  a l l o w  t h e  p a r t i e s
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to  p r e s e n t  u p d a t e d  i n f o r m a t i o n  c o n c e r n i n g  a n y  t r e a t m e n t  A.M. m a y  

h a v e  r e c e i v e d  s i n c e  t h e  c o u r t ' s  i n i t i a l  ruling.

III. P R O C E D U R A L  I S S U E S

In a d d i t i o n  to his s u b s t a n t i v e  a r g uments, A.M. r a i s e s  

t w o  p r o c e d u r a l  i s s u e s  that call for on l y  b r i e f  d i s c u s s i o n .

A. D e n i a l  o f  B i f u r c a t i o n

P r i o r  t o  h i s  h earing, A.M. m o v e d  for bifu r c a t i o n ,  s e e k i n g

to  h a v e  t h e  a d j u d i c a t i v e  phase, in w h i c h  the c o u r t  d e t e r m i n e s

w h e t h e r  t h e  c h i l d r e n  a r e  in n e e d  of aid u n d e r  AS 4 7 . 1 0 . 0 1 0 ,  h e a r d

b e f o r e  t h e  d i s p o s i t i o n a l  phase, in w h i c h  the c o u r t  d e t e r m i n e s

w h e t h e r  t h e  r e q u i r e m e n t s  for t e r m i n a t i o n  h a v e  been m e t  u n d e r  AS

4 7 . 1 0 . 0 8 0 ( c ) .  T h e  s u p e r i o r  c o u r t  d e n i e d  this m o t ion. A.M.

c o n t e n d s  t h a t  t h e  f a i l u r e  to b i f u r c a t e  a m o u n t e d  to an a b u s e  of

d i s c r e t i o n  a n d  v i o l a t e d  his r i g h c  t o  due p r ocess.

We  f i n d  no m e r i t  to t h i s  a r g u m e n t .  A l t h o u g h  the

a d j u d i c a t i v e  a n d  d i s p o s i t i o n a l  p h a s e s  of c h i l d r e n ' s  p r o c e e d i n g s  are

t y p i c a l l y  h e a r d  s e p a r a t e l y ,  C J N A  R u l e  18(b) e x p r e s s l y  m a k e s  j o i n d e r

o f  t h e  t w o  p h a s e s  a m a t t e r  of d i s c r e t i o n  for t h e  s u p e r i o r  court:

U p o n  a s h o w i n g  of g o o d  c a u s e  and w i t h  a d e q u a t e  
n o t i c e  t o  t h e  p a rties, an a d j u d i c a t i o n  h e a r i n g  
and a t e r m i n a t i o n  h e a r i n g  m a y  he c o n s o l i d a t e d .

H e re, a s i g n i f i c a n t  a m o u n t  of t h e  e v i d e n c e  p r e s e n t e d

b e l o w  w a s  r e l e v a n t  to, a n d  c o u l d  h a v e  be e n  a d m i t t e d  at, b o t h  p h a s e s

of the t e r m i n a t i o n  p r o c e e d i n g .  B e c a u s e  A . M . ' s  c h i l d r e n  h a d  b e e n

in f o s t e r  c a r e  for a l e n g t h y  p e r i o d  of t i m e  p r i o r  to the f i l i n g  of

the p e t i t i o n  for t e r m i n a t i o n ,  the e v i d e n c e  on the i s s u e  of

d i s p o s i t i o n  w a s  w e l l  d e v e l o p e d  p r i o r  to the C I N A  a d j u d i c a t i o n ,  and



A.M. r e c e i v e d  a m p l e  n o t i c e  of the S t a t e ' s  c l a i m s .  A.M. h a s  f a i l e d  

to p o i n t  to a n y  s p e c i f i c  c i r c u m s t a n c e s  i n d i c a t i n g  a n  a b u s e  of 

d i s c r e t i o n  by t h e  s u p e r i o r  court. He has a l s o  f a i l e d  t o  c i t e  a n y  

a u t h o r i t y  s u p p o r t i n g  t h e  p r o p o s i t i o n  t h a t  b i f u r c a t i o n  is p e r  se 

n e c e s s a r y  to s a t i s f y  t h e  r e q u i r e m e n t s  of p r o c e d u r a l  d u e  p r o c e s s .  

Finally, A.M. h a s  f a i l e d  t o  m a k e  a c o n v i n c i n g  s h o w i n g  of p r e j u d i c e .  

T h e  s u p e r i o r  c o u r t  d i d  n o t  a b u s e  its d i s c r e t i o n  in f a i l i n g  to 

b i f u r c a t e  t h e  t e r m i n a t i o n  trial.

B. A b s e n c e  of t h e  G u a r d i a n  Ad L i t e m

A.M. a d d i t i o n a l l y  c l a i m s  e r r o r  b e c a u s e  the c h i l d r e n ' s  

g u a r d i a n  ad l i t e m  d i d  n o t  a t t e n d  t h e  t e r m i n a t i o n  trial. A.M. 

f a i l e d  to r a i s e  t h i s  i s s u e  below; c o n s e q u e n t l y ,  w e  r e v i e w  o n l y  for 

p l a i n  error. P l a i n  e r r o r  e x i s t s  w h e n  an e r r o r  a f f e c t s  s u b s t a n t i a l  

r i g h t s  a n d  is o b v i o u s l y  p r e j u d i c i a l .  R.C. v. S t a t e . 760 P. 2 d  501, 

505 n.14 ( A l aska 1 9 8 8 ) .  B e c a u s e  the r e p o r t  of the g u a r d i a n  ad 

l item f a v o r e d  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  a n d  b e c a u s e  t h e  

g u a r d i a n ' s  a b s e n c e  e n a b l e d  A.M. to e n s u r e  t h a t  t h e  r e p o r t  w o u l d  

n o t  be a d m i t t e d  as e v i d e n c e ,  t h e r e  a p p e a r s  t o  be a s t r o n g  

p o s s i b i l i t y  t h a t  A . M . ' s  f a i l u r e  to o b j e c t  b e l o w  a m o u n t e d  to  a s o u n d  

t a c t i c a l  c h o i c e .  In a n y  event, g i v e n  t h e  g u a r d i a n ' s  p o s i t i o n  

f a v o r i n g  t e r m i n a t i o n ,  t h e  g u a r d i a n ' s  a b s e n c e  c a n n o t  be 

c h a r a c t e r i z e d  as " o b v i o u s l y  p r e j u d i c i a l . "  Id. T h e  r e c o r d  

d i s c l o s e s  no p l a i n  e r r o r .

IV. C O N C L U S I O N

T h e  s u p e r i o r  c o u r t ' s  f i n d i n g  of a b a n d o n m e n t  w a s  c l e a r l y  

e r r o n e o u s ;  t h i s  e r r o r  r e q u i r e s  that the o r d e r  of A u g u s t  6, 1993,
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t e r m i n a t i n g  A . M . ' s  p a r e n t a l  ri g h t s  b e  vacated. A r e m a n d  is

n e c e s s a r y ,  how e v e r ,  for f u r t h e r  p r o c e e d i n g s  to d e t e r m i n e  w h e t h e r  

A . M . ' s  c h i l d r e n  s h o u l d  b e  a d j u d i c a t e d  C I N A  d u e  to A . M . ' s  i n a b i l i t y  

to p r o v i d e  c a r e  and, if so, v/hether t e r m i n a t i o n  of p a r e n t a l  r i g h t s  

is w a r r a n t e d  u n d e r  t h a t  t h e o r y .  On r e m a n d ,  the s u p e r i o r  c o u r t  

s h o u l d  a l s o  r e c o n s i d e r  w h e t h e r  the S t a t e  h a s  c o m p l i e d  w i t h  I C W A ' s

r e q u i r e m e n t  of a c t i v e  r e m e d i a l  efforts.

A c c o r d i n g l y ,  t h e  o r d e r  t e r m i n a t i n g  A . M . ' s  p a r e n t a l  r i g h t s  

is V A C A T E D ,  and t h i s  c a s e  is R E M A N D E D  for f u r t h e r  p r o c e e d i n g s

c o n s i s t e n t  h e r e w i t h .
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C O M P T O N ,  J u s t i c e ,  w i t h  w h o m  R A B I N O W I T Z ,  J u s t i c e ,  joins, 

c o n c u r r i n g .

O n c e  a g a i n  t h e  t e x t u a l  f a b r i c  of AS 4 7 . 1 0 . 0 8 0  c o n f i n e s  

u s  t o  an u n c o m f o r t a b l e  fit. See N a d a  A. v. S t a t e . 660 P . 2d 436, 

4 4 1 - 4 3  (Alaska 1983) (Compton, J . , c o n c u r r i n g ) .  A.M. is s e r v i n g  

a p r i s o n  t e r m  of a l m o s t  ten y e a r s  for s e x u a l l y  a b u s i n g  his 

s t e p d a u g h t e r .  H o w e v e r ,  w e  a r e  u n a b l e  to  a f f i r m  t h e  t e r m i n a t i o n  of 

h i s  p a r e n t a l  r i g h t s .  I a g r e e  w i t h  o u r  d i s p o s i t i o n  of the l e g a l  

i s s u e s  in t h i s  c a s e  b e c a u s e  I d o  not b e l i e v e  t h e  w o r d i n g  of  the 

s t a t u t e s  g i v e  us a n y  c h o ice. F u r t h e r ,  the d o c t r i n e  of s t a r e  

d e c i s i s  c o m m a n d s  t h a t  w e  f o l l o w  s t a t u t o r y  i n t e r p r e t a t i o n  

e s t a b l i s h e d  by p r e c e d e n t .  I w r i t e  s e p a r a t e l y  t o  e x p r e s s  my 

c o n t i n u i n g  b e l i e f  t h a t  a l e g i s l a t i v e  r e s p o n s e  to t h i s  i s s u e  is 

a p p r o p r i a t e ,  a n d  a l s o  t h a t  it is n o w  l o n g  overdue.

W h e n  we, as a s ociety, t e r m i n a t e  p a r e n t a l  r i g h t s ,  we 

s e v e r  t h e  f u n d a m e n t a l l y  i m p o r t a n t  r e l a t i o n s h i p  b e t w e e n  p a r e n t  and 

c h i l d .  In o u r  s o c i e t y  t h i s  r e l a t i o n s h i p  is h i g h l y  v a l u e d ,  y e t  at 

t i m e s  it m u s t  b e  s e v e r e d .  W e  s e v e r  it o n l y  w h e n  t h e  h e a l t h  and 

s a f e t y  of t h e  c h i l d  m a n d a t e  that we  d o  so. T h e  b a l a n c i n g  o f  the 

p a r e n t a l  r e l a t i o n s h i p  a g a i n s t  t h e  h e a l t h  and s a f e t y  of t h e  c h i l d  

is a c o m p l e x  d e c i s i o n  r e p l e t e  w i t h  s o c i a l  p o l i c y  c h o i c e s .  H o w e v e r ,  

t h e  t a s k  of d e t e r m i n i n g  d e s i r a b l e  s o c i a l  p o l i c y  in t h e  s p h e r e  of 

p r e s e r v a t i o n  o r  t e r m i n a t i o n  cf the p a r e n t - c h i l d  r e l a t i o n s h i p  is a 

t a s k  w h i c h  c o u r t s  a r e  not e q u i p p e d  t o  u n d e r t a k e .  It is n o t  a 

s p h e r e  in w h i c h  t h e  j u d i c i a r y  s h o u l d  e n g a g e  in s o c i a l  e n g i n e e r i n g .

In N a d a  A . , I u r g e d  the A l a s k a  L e g i s l a t u r e  to  d e f i n e  m o r e
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c l e a r l y  t h e  e f f e c t  of i n c a r c e r a t i o n  on p a r e n t a l  rights. I d . at 

441. I d o  so again. W h a t  is n e e d e d  is a n  i n f o r m e d  s o c i a l  poli c y .  

T h e  f a c t  t h a t  d i f f i c u l t  s o c i a l  p o l i c y  c h o i c e s  m u s t  be m a d e  is not 

a j u s t i f i c a t i o n  for i g n o r i n g  t h e  issues f r o m  w h i c h  t h e  d i f f i c u l t i e s  

h a v e  s p r u n g .  I t h i n k  it u n f o r t u n a t e  t h a t  t h e  l e g i s l a t u r e  c o n t i n u e s  

to  i g n o r e  t h e  e f f e c t  of a p a r e n t ' s  i n c a r c e r a t i o n  o n  a c h i l d  a n d  on 

t h e  c o n t i n u a t i o n  of t h e  p a r e n t - c h i l d  r e l a t i o n s h i p .
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S.A.
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D. A-
D O B :  7 / 1 8 / 9 0

M i n o r s  u n d e r  t h e  A g e  of 
E i g h t e e n  (18) Ye a r s .

S u p r e m e  C o u r t  No. S - 6 6 1 9

S u p e r i o r  C o u r t  No.
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O P I N I O N
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N. A . ,

A p p e l l a n t ,
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S T A T E  O F  A L A S K A ,

A p p e l l e e .

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  of the S t a t e  of 
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A p p e a r a n c e s :  R o b e r t  S. Noreen, M i c h e l l e
M c C o m b ,  L a w  O f f i c e s  of R o b e r t  S. Noreen, 
F a i r b a n k s ,  f o r  A p p e l l a n t .  K a r l a  T a y l o r - W e l c h ,  
A s s i s t a n t  A t t o r n e y  G e n e r a l ,  Fairbanks, B r u c e  
M. B o t e l h o ,  A t t o r n e y  G e n e r a l ,  Juneau, for 
A p p e l l e e .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
M a t t h e w s ,  C o m p t o n  a n d  E a s t a u g h ,  J u s t ices.

M A T T H E W S ,  J u s t i c e .
E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  COMPTON, J u stice, 
jo i n s ,  c o n c u r r i n g  in p a r t  a n d  d i s s e n t i n g  in 
p a rt.



N .A. a p p e a l s  t h e  t e r m i n a t i o n  of h e r  p a r e n t a l  r i g h t s  ov e r  

S.A. a n d  D .A . N.A. o r i g i n a l l y  l o s t  c u s t o d y  of S.A. a n d  D.A. 

b e c a u s e  she w a s  u n a b l e  to  take c a r e  of t h e m  d u e  to a l c o h o l  abuse. 

N . A .  l a t e r  e n t e r e d  a l c o h o l  r e h a b i l i t a t i o n  and has be e n  s o b e r  for 

t w o  years. N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  t e r m i n a t e d  h e r  

p a r e n t a l  r i g h t s .

T h i s  c a s e  r e q u i r e s  u s  t o  r e s o l v e  a c o n f l i c t  in o u r  p r i o r  

d e c i s i o n s  c o n c e r n i n g  t h e  i n t e r p r e t a t i o n  of AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ,  t h e  

s t a t u t e  w h i c h  g o v e r n s  w h e n  a c h i l d  m a y  b e  a d j u d i c a t e d  to b e  a c h i l d  

i n  n e e d  of a i d  (CINA) . We  m u s t  d e t e r m i n e  w h i c h  s u b s e c t i o n s  of AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  p e r m i t  a C I N A  a d j u d i c a t i o n  b a s e d  o n  a p a r e n t’s or 

c a r e g i v e r ' s  i n a b i l i t y  t o  ca r e  f o r  a child.

I. FACT'S A N D  P R O C E E D I N G S

N.A. is t h e  m o t h e r  o f  t w o  boys, S.A., born A u g u s t  4, 

1989, and D . A., b o r n  J u l y  18, 1990. T h e  father of b o t h  c h i l d r e n

is  R.S. S.A. a n d  D.A. a r e  d e v e l o p m e n t a l l y  delayed. T h e i r  m o s t  

s i g n i f i c a n t  d e l a y s  a r e  in t h e  a r e a  of speech. U n t i l  1992, N.A. 

a b u s e d  a l c o h o l .  A t  t i m e s ,  h e r  a l c o h o l  a b use m a d e  h e r  i n c a p a b l e  of 

t a k i n g  ca r e  o f  h e r  c h i l d r e n .

T h e  S t a t e  f i l e d  a p e t i t i o n  f o r  t e m p o r a r y  c u s t o d y  of S.A. 

a n d  D.A. in J u n e  1991. T h e  s u p e r i o r  c o u r t  g r a n t e d  t h e  p e t i t i o n ,  

a d j u d i c a t e d  t h e  b o y s  C I NA, a n d  c o m m i t t e d  them to t h e  c u s t o d y  of t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  (DHSS). C u s t o d y  w a s  g i v e n  

t o  t h e  S t a t e  b e c a u s e  N.A. w a s  u n a b l e  t o  take c a r e  of t h e  b o y s  at 

t i m e s  b e c a u s e  of i n t o x i c a t i o n ,  a n d  R.S. w a s  in s e x u a l  a b u s e
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t r e a t m e n t  w h i c h  p r o h i b i t e d  h i m  fr o m  h a v i n g  u n s u p e r v i s e d  c o n t a c t  

w i t h  c h i l d r e n .  S.A. a n d  D. A .  w e r e  e v e n t u a l l y  p l a c e d  w i t h  f o s t e r  

p a r e n t s .

In N o v e m b e r  1992, N.A., a g a i n  p r e g n a n t  b y  R . S., e n t e r e d  

t h e  D e n a  A. C o y  C e n t e r  f o r  P r e g n a n t  W o m e n .  N.A. s t a y e d  a t  D e n a  A. 

C o y  u n t i l  J u n e  1953. S h e  r e c e i v e d  a l c o h o l  r e h a b i l i t a t i o n ,  

p a r e n t i n g  t r a i n i n g ,  a n d  o t h e r  s e r v i c e s  there. N.A. s t o p p e d  u s i n g  

a l c o h o l  n e a r  t h e  t i m e  s h e  e n t e r e d  D e n a  A. Coy, a n d  h a d  b e e n  s o b e r  

f o r  t w o  y e a r s  a t  t h e  t i m e  o f  trial.

S h . A . , a f e m a l e ,  w a s  b o r n  t o  N.A. a t  D e n a  A. C o y  in  M a y  

1993. N.A. h a s  h a d  c o n t i n u o u s  c u s t o d y  o v e r  Sh.A. S o c i a l  w o r k e r s  

w h o  w o r k e d  w i t h  N . A .  t e s t i f i e d  t h a t  N. A .  is a g o o d  p a r e n t  t o  Sh . A . ,  

a n d  t h e  S t a t e  a d m i t s  t h a t  N . A .  is a b l e  t o  m e e t  S h . A . ' s  n e e d s .

A f t e r  l e a v i n g  D e n a  A. Coy, N.A. u t i l i z e d  n u m e r o u s ,  

e x t e n s i v e  s e r v i c e s  to  h e l p  h e r  m a i n t a i n  s o b r i e t y  a n d  i m p r o v e  her 

p a r e n t i n g  s k i l l s .  S h e  a t t e n d e d  A l c o h o l i c s  A n o n y m o u s  m e e t i n g s  and 

r e c e i v e d  o t h e r  s e r v i c e s  t o  p r e v e n t  a r e l a p s e  i n t o  a l c o h o l  ab u s e .  

S h e  r e g u l a r l y  w o r k e d  w i t h  s e v e r a l  c o u n s e l o r s  on h e r  p a r e n t i n g .

D e s p i t e  N . A . ' s  p r o g r e s s ,  t h e  S t a t e  f i l e d  a p e t i t i o n  for 

t e r m i n a t i o n  of h e r  p a r e n t a l  r i g h t s  o v e r  S.A. a n d  D.A. i n  S e p t e m b e r  

1993, c o n t e n d i n g  t h a t  11 [ t ] h e  boys' n e e d s  a r e  g r e a t  a n d  t h e y  n e e d  

h i g h l y  s k i l l e d  p a r e n t s  t o  r a i s e  t h e m  i n  a h e a l t h y  m a n n e r  t o  t h e i r  

p o t e n t i a l "  a n d  t h a t  N . A . ' s  "gains . . . a r e  n o t  s u f f i c i e n t  to

p a r e n t  t h e  b o y s . "  T h e  t r i a l  took p l a c e  in A u g u s t  1994. R.S. 

r e l i n q u i s h e d  h i s  p a r e n t a l  r i g h t s  a t  t h e  b e g i n n i n g  o f  t h e  t r i a l .
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N . A .  and R.S. w e r e  no l o n g e r  in a r o m a n t i c  r e l a t i o n s h i p  at the ti m e  

o f  trial.

A t  t r i a l ,  t h e  S t a t e  p r e s e n t e d  three t y p e s  of e v i d e n c e  in

o r d e r  to m a k e  a c a s e  t h a t  S.A. a n d  D.A. w o u l d  s u f f e r  h a r m  in N.A. 's

c a r e .  Fi r s t ,  t h e  S t a t e  i n t r o d u c e d  t e s t i m o n y  t h a t  the boys'

p r o g r e s s  in o v e r c o m i n g  t h e i r  d e v e l o p m e n t a l  d e l a y s  w o u l d  l e s s e n

u n d e r  N . A . ' s  c a r e  b e c a u s e  N.A. is n o t  a b l e  to p r o v i d e  t h e  b o y s  w i t h

" s t r u c t u r e  a n d  c o n s i s t e n c y . "  Second, t here was e v i d e n c e  t h a t  N.A. 

s o m e t i m e s  d i s c i p l i n e s  t h e  b o y s  b y  y e l l i n g  at them. Third, 

w i t n e s s e s  f o r  t h e  S t a t e  t e s t i f i e d  t h a t  they w e r e  c o n c e r n e d  t h a t  

S . A .  or D.A. c o u l d  s u f f e r  p h y s i c a l  injury as a r e s u l t  of 

e n c o u n t e r i n g  a n  e n v i r o n m e n t a l  h a z a r d  in N.A.'s care. T h e  s u p e r i o r  

c o u r t  t e r m i n a t e d  N . A . ' s  p a r e n t a l  r i g h t s  over S.A. a n d  D.A.

I I . S T A N D A R D  O F  R E V I E W

U n d e r  A S  4 7 . 1 0 . 0 8 0 ( c )  (3), a s u perior c o u r t  m a y  t e r m i n a t e  

p a r e n t a l  r i g h t s  o n l y  " u p o n  a s h o w i n g  in the a d j u d i c a t i o n  by c l e a r  

a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e r e  is a child in n e e d  of a i d  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  a s  a r e s u l t  of p a r e n t a l  c o n d u c t  a n d  u p o n  a 

s h o w i n g  in t h e  d i s p o s i t i o n  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  

t h e  p a r e n t a l  c o n d u c t  is  l i k e l y  to c o n t i n u e . "  T h e  s u p e r i o r  c o u r t  

f o u n d  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  that S.A. a n d  D.A. are 

c h i l d r e n  in n e e d  of  a i d  u n d e r  AS  47.1 0 . 0 1 0 ( a ) ( 2 ) ( A )  a n d  (C) a s  a 

r e s u l t  of c o n d u c t  b y  N . A .  w h i c h  is l i k e l y  to continue. N.A. a r g u e s  

t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  in m a k i n g  this finding.
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In a C I N A  c a s e ,  we w i l l  o v e r t u r n  t h e  s u p e r i o r  c o u r t ' s  

f i n d i n g s  of f a c t s  i f  t h e y  are c l e a r l y  e r r o n e o u s .  W e  w i l l  d e c l a r e  

a t r i a l  c o u r t ' s  f i n d i n g s  t o  be c l e a r l y  e r r o n e o u s  if a r e v i e w  of t h e  

e n t i r e  r e c o r d  l e a v e s  u s  w i t h  a d e f i n i t e  a n d  f i r m  c o n v i c t i o n  t h a t  

a m i s t a k e  h a s  b e e n  m a d e .  S e e  In re T. W . R .  , 887 P . 2d 941, 944

( A l a s k a  1 9 9 4 ) ;  K . N .  v. S t a t e . 856 P . 2d  468,. 475 ( A l a s k a  199 3 ) .

D e t e r m i n a t i o n s  o f  l a w  a r e  r e v i e w e d  d e  n o v o . E . g . . L a n q d o n  v.

C h a m p i o n . 745 P . 2 d  1371, 1372 n.2 ( A l a s k a  1987).

III. I M M I N E N T  A N D  S U B S T A N T I A L  R I S K  O F  S U B S T A N T I A L  P H Y S I C A L  H A R M

W e  w i l l  c o n s i d e r  w h e t h e r  t h e  s u p e r i o r  c o u r t  c l e a r l y  e r r e d

b y  a d j u d i c a t i n g  S.A. a n d  D.A. C I N A  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( C )

( s u b s e c t i o n  ( C ) ) b e f o r e  d i s c u s s i n g  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )

( s u b s e c t i o n  (A)). A c h i l d  c a n  be d e c l a r e d  C I N A  u n d e r  s u b s e c t i o n

(C) u p o n  a s h o w i n g  of

t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  
h a r m  o r  if t h e r e  is an i m m i n e n t  a n d  s u b s t a n­
t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  s u c h  h a r m
a s  a r e s u l t  of the a c t i o n s  d o n e  b y  o r  c o n d i­
t i o n s  c r e a t e d  b y  the c h i l d ' s  p a r e n t ,  g u a r d i a n ,  
o r  c u s t o d i a n  or the f a i l u r e  o f  t h e  parent, 
g u a r d i a n ,  o r  c u s t o d i a n  a d e q u a t e l y  t o  s u p e r v i s e  
t h e  c h i l d [.]

( E m p h a s i s  a d d e d . )  A  c a r e f u l  and t h o r o u g h  r e v i e w  o f  t h e  e n t i r e  

r e c o r d  l e a v e s  u s  w i t h  a d e f i n i t e  a n d  f i r m  c o n v i c t i o n  t h a t  t h e  

r e c o r d  c a n n o t  s u p p o r t  a f i n d i n g  t h a t  S.A. a n d  D.A. h a v e  s u f f e r e d  

s u b s t a n t i a l  p h y s i c a l  h a r m  as a r e s u l t  o f  p a r e n t a l  c o n d u c t  w h i c h  is 

l i k e l y  to  c o n t i n u e  o r  t h a t  t h e r e  is a n  i m m i n e n t  a n d  s u b s t a n t i a l  

r i s k  t h a t  t h e y  w i l l  s u f f e r  s u c h  h a r m  d u e  t o  c o n d u c t  b y  N.A. w h i c h  

i s  l i k e l y  t o  c o n t i n u e .

- 5 -  4 3 1 4



T h e  e v i d e n c e  p r e s e n t e d  by the S t a t e  that N.A. is u n a b l e  

t o  p r o v i d e  h e r  s o n s  w i t h  s u f f i c i e n t  " s t r u c t u r e  a n d  c o n s i s t e n c y "  

c a n n o t  s u p p o r t  a C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( C ) . The o n l y  

c o n s e q u e n c e  t h a t  t h e  S t a t e ' s  w i t n e s s e s  p r e d i c t e d  w o u l d  flow from 

a f a i l u r e  t o  g i v e  S.A. and D.A. t h e  n e c e s s a r y  " s t r u c t u r e  a n d  

c o n s i s t e n c y "  w a s  t h a t  t h e  b o y s  w o u l d  n o t  " m e e t  t h e i r  p o t e n t i a l "  or 

m a k e  t h e  k i n d s  o f  g a i n s  in o v e r c o m i n g  t h e i r  d e v e l o p m e n t a l  d e l a y s  

w h i c h  t h e y  w o u l d  m a k e  o t h e r w i s e .  If S.A. and D.A. w o u l d  i n d e e d  

s u f f e r  t h i s  t y p e  o f  h a r m  u n d e r  N . A . ' s  care, the h a r m  w o u l d  be 

g r a d u a l  a n d  n o t  i m m i n e n t ,  a n d  i t  w o u l d  n o t  be  s u b s t a n t i a l  p h y s i c a l  

h a r m .  T h e  S t a t e ' s  w i t n e s s e s  d i d  not i d e n t i f y  any c o n c r e t e  p h y s i c a l  

h a r m s  t h a t  t h e  b o y s  w o u l d  s u f f e r  as a r e s u l t  of n o t  b e i n g  s u p p l i e d  

w i t h  e n o u g h  " s t r u c t u r e  a n d  c o n s i s t e n c y . "

L i k e w i s e ,  t h e  t e s t i m o n y  t h a t  N.A. s o m e t i m e s  d i s c i p l i n e s  

S. A .  a n d  D.A. b y  y e l l i n g  at t h e m  c a n n o t  j u s t i f y  a C I N A  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n  (C) . A c c o r d i n g  to  t h e  State's w i t n e s s e s ,  t h i s  

m a n n e r  o f  d i s c i p l i n i n g  the b o y s  c o u l d  c a u s e  them t o  s u f f e r  a loss 

o f  s e l f - e s t e e m .  T h e  p o s s i b i l i t y  of a g r a d u a l  loss of s e l f - e s t e e m  

d o e s  n o t  a m o u n t  t o  a n  i m m i n e n t  r i s k  of s u b s t a n t i a l  p h y s i c a l  h a r m . 1

1 T h e  r e c o r d  d o e s  n o t  c o n t a i n  e v i d e n c e  t h a t  N . A . ' s  y e l l i n g  

a m o u n t s  t o  s e v e r e  e m o t i o n a l  a b u s e  of t h e  sort t h a t  c o u l d  s u p p o r t  
a C I N A  a d j u d i c a t i o n  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( B ) ,  w h i c h  p e r m i t s  a 
C I N A  f i n d i n g  a s  a r e s u l t  of

t h e  c h i l d  b e i n g  in n e e d  of m e d i c a l  t r e a t m e n t  
t o  c u r e ,  a l l e v i a t e ,  or p r e v e n t  s u b s t a n t i a l  
p h y s i c a l  h a r m ,  o r  in n e e d  of  t r e a t m e n t  for 
m e n t a l  h a r m  as  e v i d e n c e d  b y  f a i l u r e  to thrive, 
s e v e r e  a n x i e t y ,  d e p r e s s i o n ,  withdrawal, or 
u n t o w a r d  a g g r e s s i v e  b e h a v i o r  or h o s t i l i t y 
t o w a r d  o t h e r s. a n d  t h e  child's parent,

( c o n t i n u e d . ..)
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F i n a l l y ,  s o m e  o f  the S t a t e ' s  w i t n e s s e s  h a d  c o n c e r n s  a b o u t  

t h e  p h y s i c a l  s a f e t y  of  S.A. a n d  D.A. in N . A . ' s  care, a s  t h e  b o y s  

a r e  v e r y  a c t i v e  a n d  m a y  e n t e r  d a n g e r o u s  p l a c e s  in t h e i r  e n v i r o n m e n t  

if n o t  w a t c h e d .  B u t  t h e  S t a t e  i n t r o d u c e d  n o  e v i d e n c e  t h a t  N . A .  w a s  

s o  u n a w a r e  of  p o t e n t i a l  d a n g e r s  t h a t  it w a s  l i k e l y  t h a t  S.A. or

D.A. w o u l d  b e  s e r i o u s l y  i n j u r e d  as a r e s u l t  -of e n c o u n t e r i n g  an 

e n v i r o n m e n t a l  h a z a r d  in h e r  care. T h e  S t a t e ' s  w i t n e s s e s  d i d  not 

t e s t i f y  t h a t  t h e  b o y s  w e r e  e v e r  in a n y  i m m e d i a t e  d a n g e r  u n d e r  

N . A . ' s  c a r e ;  i n  f a ct, t h e r e  w a s  t e s t i m o n y  t h a t  N.A. r e m o v e d  h e r  

s o n s  f r o m  p o t e n t i a l l y  d a n g e r o u s  s i t u a t i o n s .  T h e  S t a t e  o n l y  

p r e s e n t e d  t e s t i m o n y  t h a t  N . A . ' s  a w a r e n e s s  o f  p o s s i b l e  d a n g e r s  w a s  

n o t  a s  g r e a t  a s  t h a t  o f  t h e  s o c i a l  w o r k e r s  o b s e r v i n g  her, a n d  t h a t  

N . A .  w a s  n o t  a b l e  t o  k e e p  h e r  a t t e n t i o n  f o c u s e d  o n  S.A., D . A . ,  and 

S h . A .  a l l  o f  t h e  t i m e . 2 T h e  r e c o r d  in t h i s  c a s e  t h u s  c a n n o t

1 ( . . . c o n t i n u e d )
g u a r d i a n ,  o r  c u s t o d i a n  h a s  k n o w i n g l y  f a i l e d  t o  
p r o v i d e  t h e  t r e a t m e n t .

( E m p h a s i s  a d d e d . )

T h r e e  o f  t h e  S t a t e ' s  w i t n e s s e s  t e s t i f i e d  a b o u t  p o s s i b l e  

s a f e t y  r i s k s  t o  t h e  b o y s  w i t h  N.A. D H S S  s o c i a l  w o r k e r  P a u l a  
B e t t a n o  E v e r t s  s t a t e d  t h a t  s h e  h a d  s a f e t y  c o n c e r n s  f o r  t h e  boys, 
a s  " t h e  b o y s  a r e  v e r y  e a s y  v i c t i m s  b e c a u s e  t h e y  c a n ' t  t a l k , "  and 
" t h e  b o y s '  b e h a v i o r  is v e r y  u n p r e d i c t a b l e . "  E v e r t s  e x p o u n d e d  t h a t  
t h e  b o y s  r u n  a r o u n d  a l o t  a n d  c o u l d  e n c o u n t e r  a p h y s i c a l  d a n g e r  in 
t h e i r  e n v i r o n m e n t  b e c a u s e  N.A. is u n a b l e  t o  f o c u s  h e r  a t t e n t i o n  on 
t h e m  a l l  o f  t h e  t i m e .

C o n n i e  K i n d ,  a f a m i l y  c o n s u l t a n t  w h o  w o r k e d  w i t h  N . A .  on 
p a r e n t i n g  s k i l l s ,  s t a t e d  t h a t  " t h e r e  . . . c o u l d  b e  s o m e  s a f e t y  
i s s u e s "  if S . A .  a n d  D. A .  w e r e  p l a c e d  w i t h  N.A. K i n d  e x p l a i n e d  t h a t  
a t  t i m e s  s h e  f e a r e d  t h a t  t h e  b o y s  w o u l d  e n t e r  p l a c e s  t h a t  w e r e  not 
s a f e .  B u t  K i n d  a l s o  s t a t e d  t h a t  s h e  n e v e r  s a w  t h e  b o y s  in "any 
i m m e d i a t e  d a n g e r "  w h i l e  u n d e r  N . A . ' s  c a re, a n d  a c k n o w l e / ' . a d  t h a t  
s h e  n e v e r  s a w  N . A .  " e x p o s e  h e r  s o n s  t o  a n y t h i n g  t h a t  w o u l d  m t  t h e m

( c o n t i n u e d . ..)
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s u p p o r t  a f i n d i n g  t h a t  s.A. a n d  D.A. w o uld face a n  i m m i n e n t  and 

s u b s t a n t i a l  r i s k  of s u b s t a n t i a l  p h y s i c a l  harm as a r e s u l t  of the 

p o s s i b i l i t y  of  e n c o u n t e r i n g  a p h y s i c a l  haz a r d  in N . A . ' s  care, and 

t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  under s u b s e c t i o n  (C) is

3

r e v e r s e d .

IV. A B I L I T Y  T O  C A R E

S i n c e  t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  c a n n o t  be  

u p h e l d  u n d e r  s u b s e c t i o n  (C) , w e  m u s t  d e t e r m i n e  w h e t h e r  it c a n  b e

2 ( . . . c o n t i n u e d )
i n  p h y s i c a l  d a n g e r  w h i l e  she w a s  w i t h  them." Kind e l a b o r a t e d  th a t  
h e r  o w n  a w a r e n e s s  of p o t e n t i a l  s a f e t y  r i s k s  was g r e a t e r  t h a n  N.A. 's 
a n d  t h a t  K i n d  "w a s  q u i c k e r  to r e a c t  t h a n  [N.A.] w a s  s o m e t i m e s  to 
[ p o t e n t i a l ]  d a n g e r s . "

L i l l i a n  C o l e m a n ,  a c o u n s e l o r  who w o r k e d  w i t h  N. A . ,  
t e s t i f i e d  t h a t  S .A.  a n d  D. A.  r e q u i r e  c o n s t a n t  s u p e r v i s i o n  a n d  at 
t i m e s  e n g a g e  in b e h a v i o r  t h a t  r a i s e s  c o n c e r n s  about t h e i r  safety. 
C o l e m a n  a l s o  t e s t i f i e d ,  ho w e v e r ,  t h a t  N.A. removed t h e  b o y s  from 
d a n g e r  w h e n  t h e y  e n g a g e d  in r i s k y  behavior, and t h a t  s h e  n e v e r  saw 
N . A .  d o  a n y t h i n g  t o  e n d a n g e r  S.A. a n d  D.A. When a s k e d  w h e t h e r  the 
b o y s  w o u l d  b e  at r i s k  if p l a c e d  in N . A . ' s  care, C o l e m a n  r e s p o n d e d ,  
"I d o n ' t  k n o w . "

In a d d i t i o n ,  C a r o l y n  Cyr, a therapist a t  D e n a  A. Coy, 
t e s t i f i e d  t h a t  N.A. n e v e r  d i d  a n y t h i n g  t o  jeopardize t h e  s a f e t y  of 
h e r  s o n s  d u r i n g  v i s i t s .  R u t h  Evans, one of N . A ' s  c o u n s e l o r s ,  
s t a t e d  t h a t  t h e  b o y s  w o u l d  be  s a f e  with N.A. N.A. h e r s e l f  
t e s t i f i e d  t h a t  s u p e r v i s i n g  S.A. a n d  D.A. required p r e v e n t i n g  t h e m  
f r o m  " g e t t i n g  i n t o  s t u f f  . . . l i k e  the m edicine c a b i n e t ,  a n d
r u n n i n g  o u t  t o  t h e  s t r e e t ,  a n d  . . . play[ing] with a n y t h i n g  t h a t ' s  
d a n g e r o u s ,  l i k e  tools, k n i v e s . "

3 N . A . ' s  p a s t  a l c o h o l  a b u s e  also cannot s u p p o r t  the 

s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  S.A. and D.A. a r e  C I N A  u n d e r  
s u b s e c t i o n  (C) as a r e s u l t  of  c o n d u c t  b y  N.A. w h i c h  is l i k e l y  to 
c o n t i n u e .  N.A. n o  l o n g e r  u s e s  a l c o h o l .  C f . In re R . K . . 851 P . 2d 
62, 6 6 - 6 7  ( A l a s k a  1993) ( r e v e r s i n g  s u p e r i o r  court's t e r m i n a t i o n  of 
p a r e n t a l  r i g h t s  w h e r e  f a t h e r  h a d  o n c e  neglected h i s  children, 
a p p a r e n t l y  b e c a u s e  of a l c o h o l  o r  d r u g  use, but c l a i m e d  t o  n o  l o n g e r  
b e  u s i n g  a l c o h o l  o r  d r u g s ;  e x p l a i n i n g  that father's s u b s t a n c e  u s e  
c o u l d  b e  m o n i t o r e d ) .
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b e  d e c l a r e d  C I N A  a s  a r e s u l t  of

t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  h o m e  o r  
r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e ,  o r  h a v i n g  
n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  
c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e , i n c l u d i n g  
p h y s i c a l  a b a n d o n m e n t  by

(i) b o t h  p a r e n t s
(ii) t h e  s u r v i v i n g  p a r e n t ,  o r
(iii) o n e  p a r e n t  if t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d [ .]

( E m p h a s i s  a d d e d . )  T h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  t h a t  S.A. a n d  D.A.

a r e  C I N A  u n d e r  s u b s e c t i o n  (A) a s  a r e s u l t  of p a r e n t a l  c o n d u c t  w h i c h

is l i k e l y  t o  c o n t i n u e  is b a s e d  o n  a f i n d i n g  t h a t  N. A .  c a n n o t

p r o v i d e  t h e  c a r e  r e q u i r e d  b y  t h e  b o y s  a n d  c a n n o t  m e e t  t h e i r  n e e d s . 4

T h i s  f i n d i n g  r a i s e s  t h e  i s s u e  of  w h e t h e r  a p a r e n t ' s  i n a b i l i t y  to

c a r e  f o r  a c h i l d  c a n  s u p p o r t  a C I N A  d e c l a r a t i o n  u n d e r  s u b s e c t i o n

(A) if  t h e  p a r e n t  is w i l l i n g  t o  c a r e  f o r  t h e  c h i l d .

O u r  p r i o r  d e c i s i o n s  c o n f l i c t  in  t h e i r  r e s o l u t i o n  o f  t h i s

i s s u e .  I n  In  r e  J.L . F .  . 828 P . 2d 166, 170 ( A l a s k a  1992), w e

s t a t e d ,  w i t h o u t  a n a l y s i s :  " W h i l e  a f i n d i n g  o f  i n a b i l i t y  t o  c a r e

j u s t i f i e d  u n d e r  s u b s e c t i o n  (A) . S u b s e c t io n  (A) p e rm i t s  a c h i l d  t o

T h e  s u p e r i o r  c o u r t  s t a t e d  in its w r i t t e n  d e c i s i o n :

T h e  e v i d e n c e  d e m o n s t r a t e s  c l e a r l y  a n d  
c o n v i n c i n g l y ,  h o w e v e r ,  t h a t  [N.A.) is n o t  a b l e  
t o  u n d e r s t a n d  a n d  m e e t  t h e  c h i l d r e n ' s  
s i g n i f i c a n t  n e e d s  f o r  s t r u c t u r e ,  s t a b i l i t y ,  
c o n s i s t e n c y  a n d  n u r t u r i n g .

T h e  c o u r t  f i n d s  by c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e  p a r e n t a l  c o n d u c t  w h i c h  
c a u s e d  t h e  c h i l d r e n  n a m e d  a b o v e  t o  b e  c h i l d r e n  
i n  n e e d  of a i d  is l i k e l y  t o  c o n t i n u e  if 
[ N . A . ) ' s  p a r e n t a l  r i g h t s  a r e  n o t  t e r m i n a t e d .
[ N . A . ] h a s  n e v e r  d e m o n s t r a t e d  an u n d e r s t a n d i n g  
o f  o r  a b i l i t y  t o  m e e t  h e r  c h i l d r e n ' s  n e e d s .

-9 - 4 3 1 4



w o u l d  b e  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( 2 ) ( A), that 

f i n d i n g  must, a l s o  e x t e n d  to a n y  r e l a t i v e s  w h o  a r e  in fa c t  c a r i n g

f o r  or w i l l i n g  t o  a s s u m e  c a r e . "  W e  cautioned, h o wever, t h a t

" a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( 2 ) (A) n o r m a l l y  w o u l d  a r i s e  u n d e r  

a b a n d o n m e n t . "  Id^. a t  170 n.9. In A.M. v. S t a t e , 891 P . 2d 815, 824 

( A l a s k a  19 9 5 ) ,  a n d  I n  re  T . W . R .  , 887 P . 2d 941, 945 (Alaska 1994), 

w e  i n t e r p r e t e d  J . L . F . . a g a i n  w i t h o u t  analysis, as m e a n i n g  t h a t  a 

C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  (A) m a y  be p r e d i c a t e d  on a 

p a r e n t ' s  l a c k  o f  a b i l i t y  to c a r e  f o r  a child.

B u t  in F.T. V. S t a t e . 862 P . 2d 857, 861 (Alaska 1993),

w e  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  to care c o u l d  s u p p o r t  a 

f i n d i n g  t h a t  a c h i l d  is C I N A  u n d e r  s u b s e c t i o n  (A) . W e  stated, "AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a C I N A  a d j u d i c a t i o n  o n l y  if [the 

c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  or r e l a t i v e  c a r i n g  or 

w i l l i n g  t o  p r o v i d e  care. S p e c i f i c a l l y ,  the parties' d i s p u t e  

w h e t h e r  [the p a r e n t ]  w a s  w i l l i n g  to p r o v i d e  c a r e ." Id. The S t ate 

a r g u e d  " t h a t  [the p a r e n t ]  c o u l d  n o t  h a v e  been w i l l i n g  to p r o v i d e  

c a r e  b e c a u s e  h e  w a s  u n a b l e  t o  m e e t  [the child's] need s . "  Id. We 

r e b u f f e d  t h i s  a r g u m e n t  a n d  t h e  S t a t e ' s  " c o n c l u s i o n  t h a t  if a c h i l d  

h a s  n e e d s  a p a r e n t  c a n n o t  meet, t h e n  t h e  p a r e n t  c a n n o t  be 'willing 

t o  p r o v i d e  care* f o r  t h a t  c h i l d . "  Id. W e  e x p l a i n e d  that "the 

S t a t e ' s  c o n f l a t i o n  o f  w i l l i n g n e s s  t o  c a r e  and a b i l i t y  t o  s a t i s f y  

n e e d s  l e a d s  t o  a b s u r d  c o n c l u s i o n s . "  Id.

W e  n o w  d e t e r m i n e  t h a t  t h e  a p p r o a c h  t a k e n  in F.T. is t h e  

c o r r e c t  one, a n d  w e  h o l d  t h a t  a  p a r e n t ' s  o r  c a r e g i v e r ' s  i n a b i l i t y  

t o  c a r e  f o r ' a  c h i l d  c a n n o t  s u p p o r t  a  C I N A  a d j u d i c a t i o n  u n d e r
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s u b s e c t i o n  (A) i f  t h e  p a r e n t  o r  c a r e g i v e r  is w i l l i n g  to  c a r e  f o r  

t h e  c h i l d .  O u r  c o n c l u s i o n  is b a s e d  on  t h e  p l a i n  l a n g u a g e  of 

s u b s e c t i o n  (A) a n d  a c a r e f u l  e x a m i n a t i o n  of t h e  s t r u c t u r e  a n d

p u r p o s e s  of A S  4 7 . 1 0 . 0 1 0 ( a ) (2) as a w h o l e .

T h e  c l e a r  l a n g u a g e  of s u b s e c t i o n  (A) c o v e r s  o n l y  

w i l l i n g n e s s  t o  c a r e ,  n o t  a b i l i t y  t o  c are. S u b s e c t i o n  (A) a l l o w s  

a  C I N A  a d j u d i c a t i o n  if t h e r e  is no " p a r e n t  . . . c a r i n g  s e  w i l l i n g  

t o  p r o v i d e  c a r e . "  ( E m p h a s i s  added.) S u b s e c t i o n  (A) d o e s  n o t  s t a t e  

" h a v i n g  n o  p a r e n t  . . . c a r i n g  and w i l l i n g  t o  p r o v i d e  c a r e . "

T h e  S t a t e  h a s  a r g u e d  t h a t  s u b s e c t i o n  (A) c o v e r s  a b i l i t y

t o  c a r e  b e c a u s e  A S  4 7 . 1 0 . 9 9 0 ( 1 )  s t a t e s ,  "'care' or  'caring' u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . . m e a n s  t o  p r o v i d e  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d . "  S e e  F.T. , 862 

P. 2 d  a t  8 6 1  & n . 5 ;  J . L . F .  . 828 P . 2d a t  169. H o w e v e r ,  p l u g g i n g  t h e  

d e f i n i t i o n  in A S  4 7 . 1 0 . 9 9 0  (1) into s u b s e c t i o n  (A) r e s u l t s  in t h e  

f o l l o w i n g :  " h a v i n g  no p a r e n t  . . . p r o v i d i n g  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  of t h e  c h i l d  o r  w i l l i n g  to 

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  of 

t h e  c h i l d . "  T h e  s t a t u t e  s t i l l  w o u l d  n o t  r e q u i r e  a b i l i t y  t o  c a r e  

—  w i l l i n g n e s s  i s  e n o u g h .

A n  a n a l y s i s  o f  t h e  s t r u c t u r e  a n d  p u r p o s e s  of  t h e  e n t i r e t y  

o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s h o w s  t h a t  w h i l e  a b i l i t y  t o  c a r e  is r e l e v a n t  

u n d e r  s u b s e c t i o n s  (B) t h r o u g h  (F) of t h e  s t a t u t e ,  it is n o r  

r e l e v a n t  u n d e r  s u b s e c t i o n  (A) , for t h r e e  m a i n  r e a s o n s .  F i r s t ,  t h e  

S t a t e ' s  i n t e r p r e t a t i o n  o f  s u b s e c t i o n  (A) w o u l d  p e r m i t  C I N A  

a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  d e f i c i e n c i e s  m u c h  l e s s  s e v e r e  t h a n
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t h o s e  covered unde r  AS 47 .1 0 .0 10 ( a ) ( 2 ) (B ) - ( F ) . Second, u n l i k e
s u b s e c t i o n  (A), s u b s e c t i o n s  (B) t h r o u g h  (F) set clear, s p e c i f i c  

s t a n d a r d s  for a d j u d i c a t i n g  a c h i l d  C I N A  b a sed on a p a r e n t ' s  

i n a b i l i t y  to  c a r e .  T h i r d ,  p e r m i t t i n g  a b i l i t y  to c a r e  t o  be 

c o n s i d e r e d  u n d e r  s u b s e c t i o n  (A) w o u l d  m a k e  s u bsections (B) t h r o u g h  

(F) v i r t u a l l y  s u p e r f l u o u s .

T h e  f u l l  t e x t  of A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  states:

(a) P r o c e e d i n g s  r e l a t i n g  to  a m i n o r  under 
18 y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  in the state 
a r e  g o v e r n e d  b y  th i s  c h a p t e r ,  except as 
o t h e r w i s e  p r o v i d e d  in t h i s  c h apter, when the 
c o u r t  f i n d s  t h e  m i n o r

• • • •
(2) t o  be a c h i l d  i n  n e e d  of aid as a 

r e s u l t  o f

(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  abs e n t  from 
h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  care, or 
h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  custodian, or 
r e l a t i v e  c a r i n g  or  w i l l i n g  t o  p r o v i d e  care, 
i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  by

(i) b o t h  p a r e n t s
(ii) t h e  s u r v i v i n g  p a r e n t ,  or
(iii) o n e  p a r e n t  if t h e  o t h e r  parent's 

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  been 
t e r m i n a t e d  u n d e r  AS 2 5 . 2 3 . 1 8 0 ( c )  or AS
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d ;

(B) t h e  c h i l d  b e i n g  in n e e d  of medical 
t r e a t m e n t  t o  cure, a l l e v i a t e ,  or prevent 
s u b s t a n t i a l  p h y s i c a l  h a r m ,  or in need of 
t r e a t m e n t  f o r  m e n t a l  h a r m  as e v i d e n c e d  by  
f a i l u r e  t o  t h r i v e ,  s e v e r e  a n x i e t y ,  depression, 
w i t h d r a w a l ,  o r  u n t o w a r d  a g g r e s s i v e  behavior or 
h o s t i l i t y  t o w a r d  o t h e r s ,  a n d  t h e  child's 
p a r e n t ,  g u a r d i a n ,  or c u s t o d i a n  h a s  knowingly 
f a i l e d  t o  p r o v i d e  the t r e a t m e n t ;

(C) t h e  c h i l d  h a v i n g  s u f f e r e d  substantial 
p h y s i c a l  h a r m  o r  if t h e r e  is a n  i m minent and 
s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  suffer 
s u c h  h a r m  a s  a r e s u l t  of t h e  a c t i o n s  do n e  by or 
c o n d i t i o n s  c r e a t e d  by t h e  c h i l d ' s  parent, 
g u a r d i a n ,  o r  c u s t o d i a n  o r  t h e  f a i l u r e  of the 
p a r e n t ,  g u a r d i a n ,  or c u s t o d i a n  a d e q u a t e l y  t o  
s u p e r v i s e  t h e  chi l d ;

(D) t h e  c h i l d  h a v i n g  been, or  being in 
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  of being,

-12- 4 3 1 4



s e x u a l l y  a b u s e d  e i t h e r  by t h e  c h i l d ' 3  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n ,  or  a s  a r e s u l t  of  
c o n d i t i o n s  c r e a t e d  by t h e  c h i l d ' s  p a r e n t ,
g u a r d i a n ,  o r  c u s t o d i a n ,  or  b y  t h e  f a i l u r e  of 
t h e  p a r e n t ,  g u a r d i a n ,  or c u s t o d i a n  a d e q u a t e l y  
t o  s u p e r v i s e  the c h i l d ;

(E) t h e  c h i l d  c o m m i t t i n g  d e l i n q u e n t  a c t s  
as  a r e s u l t  of p r e s s u r e ,  g u i d a n c e ,  or a p p r o v a l  
f r o m  t h e  c h i l d ' s  p a r e n t s ,  g u a r d i a n ,  o r  
c u s t o d i a n ;

(F) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  a b u s e  o r  n e g l e c t  a s  a r e s u l t  of 
c o n d i t i o n s  c r e a t e d  by  t h e  c h i l d ' s  p a r e n t ,
g u a r d i a n ,  o r  c u s t o d i a n .

U n d e r  s u b s e c t i o n s  (B) t h r o u g h  ( F ) , o n l y  s e r i o u s  f o r m s  of 

p a r e n t a l  m i s c o n d u c t  c a n  s u p p o r t  a C I N A  a d j u d i c a t i o n .  S u b s e c t i o n  

(B) d e a l s  w i t h  f a i l u r e  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t .  

S u b s e c t i o n  (C) c o n c e r n s  " s u b s t a n t i a l  p h y s i c a l  h a r m "  c a u s e d  by

p a r e n t a l  c o n d u c t .  S u b s e c t i o n  (D) a d d r e s s e s  s e x u a l  abuse.

S u b s e c t i o n  (E) is a b o u t  p a r e n t a l  e n c o u r a g e m e n t  of c r i m i n a l  c o n d u c t .  

A n d  s u b s e c t i o n  (F) s p e a k s  of " s u b s t a n t i a l  p h y s i c a l  a b u s e  or 

n e g l e c t . "  T h e  l e g i s l a t u r e  t h u s  i n t e n d e d  for the S t a t e  t o  b e  a b l e

t o  a s s u m e  c u s t o d y  of  m i n o r s  o n l y  t o  r e m e d y  s e v e r e  p a r e n t i n g

d e f i c i e n c i e s  a n d  p r e v e n t  s i g n i f i c a n t  h a r m  t o  c h i l d r e n .

B u t  t h e  S t a t e ' s  r e a d i n g  of s u b s e c t i o n  (A) w o u l d  g i v e  t h e  

S t a t e  t h e  p o w e r  t o  a s s u m e  c u s t o d y  o v e r  c h i l d r e n  f o r  m u c h  le s s  

s e r i o u s  t y p e s  o f  p a r e n t a l  m i s c o n d u c t  a n d  h a r m  t o  c h i l d r e n .  T h e  

S t a t e  w o u l d  d e f i n e  a b i l i t y  t o  c a r e  a s  t h e  a b i l i t y  t o  p r o v i d e  f o r  

t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  a child, 

r e l y i n g  o n  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  See F.T. . 862 P . 2 d  a t  861 & n.5;

J . L . F .  . 828 P. 2d a t  169. T h i s  i n t e r p r e t a t i o n  w o u l d  p e r m i t  t h e

S t a t e  t o  a s s u m e  c u s t o d y  o v e r  a n y  c h i l d  w h o  h a d  n e e d s  t h e  c h i l d ' s  

p a r e n t s  c o u l d  n o t  m e e t .  A p p l i e d  t o  t h e  f a c t s  o f  t h i s  case, t h e
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S t a t e ' s  i n t e r p r e t a t i o n  w o u l d  j u s t i f y  t e r m i n a t i n g  N.A.'s p a r e n t a l  

r i g h t s  o n  t h e  g r o u n d s  t h a t  S.A. a n d  D.A. w o u l d  not " m e e t  t h e i r  

p o t e n t i a l "  w i t h  N.A. b e c a u s e  she w o u l d  not be a b l e  to s a t i s f y  t h e i r  

n e e d s  f o r  " s t r u c t u r e  a n d  c o n s i s t e n c y . "

T h e  b e t t e r  w a y  t o  i n t e r p r e t  s u b s e c t i o n  (A) is in 

a c c o r d a n c e  w i t h  i t s  p l a i n  i n t e n t  —  s u b s e c t i o n  (A) is d e s i g n e d  to 

d e a l  w i t h  s i t u a t i o n s  w h e r e  t h e  p a r e n t  a b a n d o n s  t h e  child, t h e  c h i l d  

r u n s  a w a y ,  o r  t h e  c h i l d  r e f u s e s  t o  a c c e p t  the p a rent's care. T h e  

s e r i o u s n e s s  of  t h e s e  k i n d s  of s i t u a t i o n s  is c o n g r u e n t  w i t h  t h e  

t y p e s  o f  c i r c u m s t a n c e s  c o v e r e d  by s u b s e c t i o n s  (B) t h r o u g h  ( F ) .

U n l i k e  s u b s e c t i o n  (A), w h i c h  f o c u s e s  on a p a r e n t ' s  

w i l l i n g n e s s  t o  c a r e  a n d  d o e s  not e x p l i c i t l y  g i v e  s u p e r i o r  c o u r t s  

g u i d a n c e  in d e t e r m i n i n g  w h a t  c o n s t i t u t e s  inability t o  care, 

s u b s e c t i o n s  (B) t h r o u g h  (F) c o n t a i n  s p e c i f i c  s t a n d a r d s  for 

a d j u d i c a t i n g  a c h i l d  C I N A  a n d  t e r m i n a t i n g  p a r e n t a l  rights b a s e d  on 

a p a r e n t ' s  or  c a r e g i v e r ' s 5 i n a b i l i t y  t o  care. Under s u b s e c t i o n

(B) , i n a b i l i t y  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t  can s u p p o r t  a 

C I N A  f i n d i n g .  S u b s e c t i o n  (C) c o v e r s  i n a b i l i t y  to care t h a t  causes, 

o r  c r e a t e s  an  i m m i n e n t  a n d  s u b s t a n t i a l  ri s k  of, s u b s t a n t i a l  

p h y s i c a l  h a r m .  S u b s e c t i o n  (D) d e a l s  w i t h  sexual abuse o r  a d a n g e r  

o f  s e x u a l  a b u s e  c a u s e d  b y  a p a r e n t ' s  i n a b i l i t y  t o  s u p e r v i s e  a c h i l d  

o r  b y  o t h e r  c o n d i t i o n s  c r e a t e d  b y  t h e  parent. S u b s e c t i o n  (E) 

p e r m i t s  a C I N A  a d j u d i c a t i o n  if a p a r e n t  a p p r o v e s  the c o m m i s s i o n  of

I f  a p a r e n t  i n t e n d s  to p l a c e  a c h i l d  w i t h  a c a r e g i v e r  w h o  
w o u l d  h a r m  t h e  c h i l d  a s  p r o s c r i b e d  i n  s u b s e c t i o n s  (B) t h r o u g h  ( F ) , 
t h e  c h i l d  c a n  b e  d e c l a r e d  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n  (s) 
o f  s u b s e c t i o n s  (B) t h r o u g h  (F).
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d e l i n q u e n t  a c t s  b y  t h e  c h i l d .  S u b s e c t i o n  (F) c o n c e r n s  " s u b s t a n t i a l  

p h y s i c a l  . . . n e g l e c t . "

R e a d i n g  s u b s e c t i o n  (A) as p e r m i t t i n g  a C I N A  a d j u d i c a t i o n  

b a s e d  o n  i n a b i l i t y  to c a r e  w o u l d  m a k e  all t h e s e  p a r t s  of 

s u b s e c t i o n s  (B) t h r o u g h  (F) s u p e r f l u o u s .  A  s u p e r i o r  c o u r t  w o u l d  

n o t  h a v e  t o  d e t e r m i n e  w h e t h e r  the r e q u i r e m e n t s  i n  s u b s e c t i o n s  (B) 

t h r o u g h  (F) w e r e  m e t  if t h e  c o u r t  c o u l d  e a s i l y  d e c l a r e  a c h i l d  C I N A  

u p o n  a g e n e r a l  f i n d i n g  of i n a b i l i t y  t o  c a r e  u n d e r  s u b s e c t i o n  (A).6 

S u c h  a r e s u l t  w o u l d  v i o l a t e  b a s i c  p r i n c i p l e s  o f  s t a t u t o r y  

c o n s t r u c t i o n .  S e e , e . g . . J o u r n e y  v. S t a t e . 8 9 5  P . 2 d  955, 959 n. i o  

( A l a s k a  1995) (" a s  a g e n e r a l  rule, s t a t u t e  s h o u l d  b e  c o n s t r u e d  so 

t h a t  e f f e c t  is g i v e n  t o  a l l  its p r o v i s i o n s  a n d  n o  p a r t  is 

i n o p e r a t i v e  or  s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t i n g  H o m e r  

E l e c .  A s s 1n v. T o w s l e v . 8 4 1  P . 2d 1042, 1045 ( A l a s k a  1992)).

F o r  t h e s e  r e a s o n s ,  we o v e r r u l e  A.M. . 8 9 1  P . 2 d  at 824, 

T . W . R .  . 887 P . 2 d  a t  945, a n d  J. L . F .  . 828 P . 2 d  a t  170, to the

l i m i t e d  e x t e n t  t h a t  t h o s e  c a s e s  s t a t e d  t h a t  a b i l i t y  t o  c a r e  m a y  be 

c o n s i d e r e d  u n d e r  s u b s e c t i o n  (A) . W e  c o n t i n u e  to f o l l o w  t h e  c e n t r a l  

t e a c h i n g  of  t h o s e  c a s e s  —  p a r e n t a l  r i g h t s  m a y  b e  t e r m i n a t e d

F o r  e x a m p l e ,  in t h i s  case, w h i l e  t h e  s u p e r i o r  c o u r t  d i d  

d e c l a r e  S.A. a n d  D.A. C I N A  u n d e r  s u b s e c t i o n s  (A) a n d  (C) , its 
f i n d i n g s  a p p e a r  t o  fit i n  m a i n l y  u n d e r  t h e  S t a t e ' s  i n t e r p r e t a t i o n  
o f  s u b s e c t i o n  (A) . A n d  w e  a r e  a w a r e  o f  a t  l e a s t  t w o  o t h e r  p e n d i n g  
t e r m i n a t i o n  of p a r e n t a l  r i g h t s  a p p e a l s  w h e r e  t h e  s u p e r i o r  c o u r t  
a d j u d i c a t e d  c h i l d r e n  C I N A  on l y  u n d e r  s u b s e c t i o n  (A), w i t h o u t  
c o n s i d e r i n g  o t h e r  s u b s e c t i o n s ,  e v e n  t h o u g h  t h e  r e c o r d s  in t h o s e  
c a s e s  a r g u a b l y  c o u l d  h a v e  s u p p o r t e d  C I N A  a d j u d i c a t i o n s  u n d e r  
s u b s e c t i o n s  (C) o r  ( F ) .
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b e c a u s e  a p a r e n t  is u n a b l e  t o  c a r e  for a c h i l d . 7 We o n l y  c l a r i f y  

t h a t  s u p e r i o r  c o u r t s  s h o u l d  be g u i d e d  by the specific, e x p l i c i t  

s t a n d a r d s  of s u b s e c t i o n s  (B) t h r o u g h  (F) in d e t e r m i n i n g  w h e t h e r  a 

p a r e n t  or c a r e g i v e r  is a b l e  to c a r e  f o r  a child.

S i n c e  a c h i l d  m a y  n o t  b e  adjudicated C I N A  u n d e r  

s u b s e c t i o n  (A) b a s e d  o n  a p a r e n t ' s  i n a b i l i t y  t o  care for t h e  c h i l d  

if t h e  p a r e n t  is w i l l i n g  t o  c a r e  f o r  t h e  child, we o v e r t u r n  the 

s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  S.A. and D.A. are C I N A  u n d e r

T h e  r e s u l t s  w e  r e a c h e d  in A . M . . T . W . R . . and J . L . F , w o u l d  
n o t  c h a n g e  u n d e r  o u r  h o l d i n g  in t h i s  case. In A . M . . t h e  s u p e r i o r  
c o u r t ' s  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  was based s o l e l y  o n  a 
f i n d i n g  t h a t  t h e  f a t h e r  h a d  a b a n d o n e d  h i s  children. 891 P . 2d at 
8 2 0 .  W e  r u l e d  t h a t  t h e  a b a n d o n m e n t  f i n d i n g  w a s  clearly e r r o n e o u s .  
I d . a t  824. W e  r e m a n d e d  t h e  c a s e  f o r  c o n s i d e r a t i o n  of w h e t h e r  the 
f a t h e r  w a s  a b l e  t o  c a r e  f o r  t h e  c h i l d r e n .  Id. at 824-25. W e  
n o t e d :

T h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  found, 
b e y o n d  a r e a s o n a b l e  d o u b t ,  t h a t  A.M.'s 
d a u g h t e r  w a s  l i k e l y  to s u f f e r  se x u a l  abuse if 
p l a c e d  in h i s  c u s t o d y ;  t h a t  b o t h  chi l d r e n  w e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  from 
A . M . ' s  d o m e s t i c  v i o l e n c e ;  a n d  that both w e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  due t o  
A . M . ' s  i n a b i l i t y  t o  m e e t  t h e i r  n e e d s  on a 
c o n s i s t e n t ,  o n g o i n g  basis.

Id. a t  825. T h e s e  f i n d i n g s  w o u l d  s u p p o r t  C I N A  a d j u d i c a t i o n s  u n d e r  
s u b s e c t i o n s  ( D ) , ( C ) , a n d  ( F ) , r e s p e c t i v e l y .

In  T . W . R . , w e  a f f i r m e d  t h e  s u p e r i o r  court's t e r m i n a t i o n  
o f  p a r e n t a l  r i g h t s  a n d  f i n d i n g  t h a t  t h e  m o t h e r  was u n a b l e  to c a r e  
f o r  h e r  c h i l d r e n .  887 P . 2d a t  945, In t h a t  case, t h e  r e c o r d  
s h o w e d  a n d  t h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  f o u n d  that t h e  c h i l d r e n  
w e r e  C I N A  u n d e r  s u b s e c t i o n  (B) as a r e s u l t  of t h e  m o t h e r ' s  f a i l u r e  
t o  p r o v i d e  t h e m  w i t h  n e e d e d  m e d i c a l  a t t e n t i o n .  Id. a t  946.

I n  J.L.F.,, w e  r e f u s e d  to u p h o l d  a t e r m i n a t i o n  of  p a r e n t a l  
r i g h t s  w h e r e  t h e  s u p e r i o r  c o u r t  r e l i e d  o n l y  on sub s e c t i o n  ( A ) . 828
P . 2 d  a t  169-70. W e  n o t e d  t h a t  t h e  s u p e r i o r  court's f i n d i n g s  " f i t  
w e l l  u n d e r  s u b s e c t i o n  ( 2 ) ( C ) . "  Id. at 170. We r e m a n d e d  for 
d e t e r m i n a t i o n  of w h e t h e r  p a r e n t a l  r i g h t s  c o u l d  b e  t e r m i n a t e d  u n d e r  
s u b s e c t i o n  ( C ) . Id.
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s u b s e c t i o n  ( A ) . W e  r e a l i z e  t h a t  o u r  o p i n i o n s  in A . M . , J . L . F . . a n d  

T . W . R .  m a y  h a v e  led s o m e  s u p e r i o r  c o u r t s  t o  m a k e  C I N A  f i n d i n g s  

s o l e l y  u n d e r  s u b s e c t i o n  (A) a n d  n o t  a d d r e s s  s u b s e c t i o n s  (B) t h r o u g h  

(F) in c a s e s  w h e r e  t h e  e v i d e n c e  w o u l d  s u p p o r t  a C I N A  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n s  (B) t h r o u g h  ( F ) . If t h i s  w e r e  s u c h  a case, the 

p r o p e r  r e m e d y  w o u l d  b e  t o  r e m a n d  f o r  c o n s i d e r a t i o n  of w h e t h e r  the 

c h i l d r e n  a r e  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n ( s )  in s u b s e c t i o n s

(B) t h r o u g h  ( F ) . H o w e v e r ,  t h e  r e c o r d  i n  t h i s  c a s e  c a n n o t  s u p p o r t  

a C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n s  (B) t h r o u g h  (F) , m e a n i n g  t h a t  

t h e  t e r m i n a t i o n  of N . A . ' s  p a r e n t a l  r i g h t s  m u s t  be  r e v e r s e d . 8

V. C O N C L U S I O N

W e  h o l d  t h a t  a c h i l d  m a y  n o t  b e  a d j u d i c a t e d  C I N A  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  o n  t h e  g r o u n d s  t h a t  t h e  c h i l d ' s  p a r e n t  o r  

c a r e g i v e r  is u n a b l e  t o  c a r e  for t h e  c h i l d  if t h e  p a r e n t  o r  

c a r e g i v e r  is w i l l i n g  t o  c a r e  f o r  t h e  ch i l d .  A p a r e n t ' s  o r  

c a r e g i v e r ' s  a b i l i t y  t o  c a r e  m a y  be  c o n s i d e r e d  u n d e r  t h e  s p e c i f i c ,  

e x p l i c i t  s t a n d a r d s  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) (B)- ( F ) . W e  t h u s  o v e r t u r n  

t h e  s u p e r i o r  c o u r t ' s  d e t e r m i n a t i o n  t h a t  S.A. a n d  D.A. a r e  C I N A  

u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  W e  a l s o  c o n c l u d e  t h a t  t h e  s u p e r i o r

8 O u r  r e s o l u t i o n  o f  t h e  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  i s s u e s  m a k e s  i t  

u n n e c e s s a r y  to c o n s i d e r  t h e  o t h e r  a r g u m e n t s  m a d e  o n  a p p e a l  b y  N.A. , 
w h o  is a n  A l a s k a  N a t i v e .  W e  d o u b t ,  h o w e v e r ,  t h a t  t h e  e v i d e n c e  
p r e s e n t e d  b y  t h e  S t a t e  in t h i s  c a s e  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  
A l a s k a  C h i l d  in N e e d  of A i d  R u l e  1 8 ( c ) ( 2 ) ,  w h i c h  p r o h i b i t s  
t e r m i n a t i o n  of t h e  p a r e n t a l  r i g h t s  o f  a N a t i v e  p a r e n t  u n l e s s  t h e  
e v i d e n c e  s h o w s  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  c u s t o d y  o f  t h e  c h i l d  
b y  t h e  N a t i v e  p a r e n t  w i l l  l i k e l y  c a u s e  t h e  c h i l d  t o  s u f f e r  s e r i o u s  
e m o t i o n a l  or  p h y s i c a l  d a m a g e .  S e e  a l s o  25 U.S.C. S 1912(f) ( 1 9 88); 
X . N .  v. S t a t e . 8 5 6  P . 2 d  468, 474 ( A l a s k a  1993).
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c o u r t ' s  h o l d i n g  t h a t  s.A. a n d  D.A. are CINA u n d e r  AS  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( C )  is e r r o n e o u s .  T h e  r e c o r d  cannot s u p p o r t  a C I N A  

a d j u d i c a t i o n  u n d e r  a n y  o t h e r  s u b s e c t i o n  of AS 4 7 . 1 0 . 0 1 0 ( a ) (2). T h e  

t e r m i n a t i o n  of  N . A . ' s  p a r e n t a l  r i g h t s  is REVERSED.
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E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  C O M P T O N ,  J u s t i c e ,  joins, 

c o n c u r r i n g  in p a r t  a n d  d i s s e n t i n g  in p a r t .

I a g r e e  w i t h  P a r t s  I, II a n d  I I I  of the c o u r t ' s  o p i n i o n .

I d i s a g r e e  w i t h  P a r t  IV o f  t h e  c o u r t ' s  o p i n i o n  b e c a u s e

I c o n c l u d e  t h a t  a b i l i t y  t o  c a r e  is a r e l e v a n t  c o n s i d e r a t i o n  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  I n o n e t h e l e s s  agree, t h a t  o n  t h e  f a c t s  

p r e s e n t e d  h e r e  t h e  t r i a l  c o u r t  e r r e d  in r e l y i n g  o n  A S

4 7 . 1 0 .0 1 0 ( a ) ( 2 )(A) a s  o n e  b a s i s  f o r  C I N A  j u r i s d i c t i o n .  

C o n s e q u e n t l y ,  t h e  r e s u l t  r e a c h e d  b y  t h i s  c o u r t  is a p p r o p r i a t e .

T h e  c o u r t  a n n o u n c e s  t h r e e  m a i n  g r o u n d s  f o r  i t s  c o n c l u s i o n  

t h a t  a b i l i t y  t o  c a r e  is i r r e l e v a n t  to  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . 1 O p i n i o n  

a t  11. First, it a s s e r t s  t h a t  a c o n t r a r y  i n t e r p r e t a t i o n  of

s u b s e c t i o n  (A) " w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  

d e f i c i e n c i e s  m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r  s u b s e c t i o n s

A S  4 7 . 1 0 . 0 1 0  p r o v i d e s  in p e r t i n e n t  part:

(a) P r o c e e d i n g s  r e l a t i n g  to  a m i n o r  
u n d e r  18 y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  in t h e  
s t a t e  a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  a s  
o t h e r w i s e  p r o v i d e d  in t h i s  c h a p t e r ,  w h e n  t h e  
c o u r t  f i n d s  t h e  m i n o r

• • • •
(2) t o  b e  a c h i l d  i n  n e e d  of a i d  a s  a 

r e s u l t  of
(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  

f r o m  h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  
ca re, o r  h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  
c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  
p r o v i d e  c are, i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  

b y
(i) b o t h  p a r e n t s ,
(ii) the s u r v i v i n g  p a r e n t ,  or
(iii) o n e  p a r e n t  if t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 .1 0 . 0 8 0  or  v o l u n t a r i l y  r e l i n q u i s h e d .
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(B) t h r o u g h  (F) . S e c o n d ,  it a s s e r t s  t h a t  u n l i k e  s u b s e c t i o n  (A), 

s u b s e c t i o n s  (B) t h r o u g h  (F) set " c l ear, s p e c i f i c  s t a n d a r d s  for 

a d j u d i c a t i n g  a c h i l d  C I N A  b a s e d  o n  a p a r e n t ' s  inabi l i t y  t o  c a r e . "  

T h i r d ,  it a r g u e s  t h a t  c o n s i d e r i n g  a b i l i t y  to c a r e  under s u b s e c t i o n  

(A) " w o u l d  m a k e  s u b s e c t i o n s  (B) t h r o u g h  (F) v i r t u a l l y  s u p e r f l u o u s . " 

O p i n i o n  a t  11-12.

In  m y  v i e w ,  t h e s e  g r o u n d s  a r e  u n c o n v i n c i n g .  B o t h  a s  a 

m a t t e r  o f  s t a t u t o r y  c o n s t r u c t i o n  a n d  c o m m o n  sense, a b i l i t y  t o  c a r e  

i s  a n d  m u s t  b e  r e l e v a n t  t o  a n  i n q u i r y  u n d e r  s u b s e c t i o n  ( A ) .

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  c o n t a i n s  six s u b s e c t i o n s  

w h i c h  s t a t e  a l t e r n a t i v e  g r o u n d s  f o r  f i n d i n g  a c h i l d  in n e e d  of aid. 

T h e  g r o u n d s  a n d  s u b s e c t i o n s  a r e  i n d e p e n d e n t ,  b u t  a r e  n o t  

n e c e s s a r i l y  d i s c r e t e  b e c a u s e  m o r e  t h a n  o n e  g r o u n d  may ^ p p l y  in a 

g i v e n  case.

It is f i r s t  e s s e n t i a l  t o  r e c o g n i z e  the e v i l  at w h i c h  

s u b s e c t i o n  (A) is ai m e d .  S u b s e c t i o n  (A) is dir e c t e d  at t w o  b a s i c  

p r o b l e m s :  (1) c o n d u c t  o f  the c h i l d  w h i c h  d e p r i v e s  t h e  c h i l d  of

a v a i l a b l e  c a r e  ("the c h i l d  b e i n g  h a b i t u a l l y  absent f r o m  h o m e , "  

i . e . ,  r u n n i n g  away, or  " r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e " ) ;  a n d

(2) w a n t  o f  a p e r s o n  ( p arent, or g u a r d i a n ,  custodian, o r  r e l a t i v e )  

t o  p r o v i d e  c a r e  t o  t h e  c h i l d  ("the c h i l d  . . . h a v i n g  n o  p a r e n t  

. . . c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e " ) .  S u b s e c t i o n  (A) f o c u s e s  

o n  t h e  t w o  s i t u a t i o n s  in w h i c h  t h e  c h i l d  is d e p r i v e d  of  care, the 

f i r s t  w h e n  t h e  c h i l d ' s  a c t s  or o m i s s i o n s  p r e v e n t  d e l i v e r y  of care, 

a n d  t h e  s e c o n d  w h e n  t h e r e  is no o n e  t o  d e l i v e r  care. S u b s e c t i o n  

(A) t h u s  a d d r e s s e s  t w o  d i f f e r e n t  s o u r c e s  of a si n g l e  f u n d a m e n t a l

- 2 0 -  4 3 1 4



e v i l :  a f a i l u r e  o f  c a r e  f o r  the ch i l d .  If t h e  c h i l d  d o e s  not

r e c e i v e  t h e  n e c e s s a r y  c a r e ,  there has b e e n  a f a i l u r e  o f  care.

C o m p a r i s o n  of  s u b s e c t i o n  (A) w i t h  s u b s e c t i o n s  (B) t h r o u g h

(F) c o n f i r m s  t h e  l e g i s l a t i v e  scheme. A l t h o u g h  t h o s e  o t h e r  

s u b s e c t i o n s  a d d r e s s  w h a t  m i g h t  i n i t i a l l y  s e e m  to b e  r e l a t i v e l y  m o r e  

s p e c i f i c  a n d  h a r m f u l  h a z a r d s ,  the l e g i s l a t u r e  p u t  s u b s e c t i o n  (A) 

o n  a n  e q u a l  f o o t i n g  w i t h  t h e  o ther s u b s e c t i o n s  a s  a b a s i s  for 

a d j u d i c a t i n g  a c h i l d  in n e e d  of aid. W e  m u s t  a s s u m e  t h a t  the 

l e g i s l a t u r e  c o n s i d e r e d  h a z a r d s  p o sed b y  a f a i l u r e  o f  c a r e  t o  be 

e q u i v a l e n t  t o  t h o s e  a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  ( F ) . It 

is n o t  f o r  u s  t o  m a k e  e x p l i c i t  or i m p l i c i t  v a l u e  j u d g m e n t s  a b o u t  

w h e t h e r  a c h i l d  d e p r i v e d  o f  ca r e  is e n t i t l e d  t o  l e s s  p r o t e c t i o n  

t h a n  o n e  p l a c e d  i n  i m m i n e n t  d a n ger. T h e  c h i l d  d e p r i v e d  o f  c a r e  m a y  

u l t i m a t e l y  s u f f e r  as m u c h  as the c h i l d  w h o  is a v i c t i m  of m o r e  

v i o l e n t  b u t  l e s s  i n s i d i o u s  c o n d i t i o n s ,  a n d  t h e  a r r a n g e m e n t  of AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s u g g e s t s  t h a t  the l e g i s l a t u r e  r e c o g n i z e d  t his.

S u b s e c t i o n  (A) d o e s  not r e q u i r e  t h a t  t h e  c h i l d  b e  in 

g r a v e  d a n g e r .  I n d e e d ,  u n d e r  some c i r c u m s t a n c e s  a r u n a w a y  c h i l d  

m i g h t  f a r e  b e t t e r  o u t s i d e  t h e  ho m e  t h a n  in it. T h e  s u b s e c t i o n  

s p e c i f i e s  p h y s i c a l  a b a n d o n m e n t  as an e x a m p l e  o f  a d e p r i v a t i o n  of 

c a r e  s u f f i c i e n t  t o  i n v o k e  t h e  s u b s e c t i o n ,  b u t  d o e s  n o t  r e q u i r e  

c o n d u c t  t h a t  d r a m a t i c  f o r  C I N A  j u r i s d i c t i o n  to b e  a p p r o p r i a t e .  The 

p h y s i c a l  a b a n d o n m e n t  e x a m p l e  does s u g g e s t ,  h o w e v e r ,  t h a t  the 

l e g i s l a t u r e  w a s  c o n c e r n e d  a b o u t  r e l a t i v e l y  s e r i o u s  f a i l u r e s  of 

c a r e ,  in w h i c h  t h e  o s t e n s i b l e  c a r e g i v e r  h a s  f u n c t i o n a l l y ,  if n o t  

p h y s i c a l l y ,  a b a n d o n e d  t h e  child.
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S u b s e c t i o n  (A) t h u s  c o n t e m p l a t e s  two a l t e r n a t i v e  g r o u n d s  

for f i n d i n g  the c h i l d  t o  be in ne e d  of aid, one a t t r i b u t a b l e  to the 

c h i l d  w h o  r u n s  a w a y  o r  r e f u s e s  care, a n d  t h e  other a t t r i b u t a b l e  to

p e r s o n s  w h o  s h o u l d  o r  c o u l d  care for t h e  child. C o m m o n  to both

g r o u n d s  is t h e  n o t i o n  t h a t  t h e r e  w i l l  b e  a funda m e n t a l  d e p r i v a t i o n  

of c a r e .  T h i s  n o t i o n  is i m p o rtant. N o t w i t h s t a n d i n g  p a s t  failures, 

C I N A  s t a t u s  u n d e r  s u b s e c t i o n  (A) is n o t  w a r r a n t e d  u n l e s s  t h e  c h i l d  

w i l l  b e  f u n d a m e n t a l l y  d e p r i v e d  of c a r e  in the future. A  C I N A  

a d j u d i c a t i o n  t h e r e f o r e  r e q u i r e s  t h e  c o u r t  to  p r e dict as b e s t  it can 

w h e t h e r  t h e  p r e s e n t  f a i l u r e  of c a r e  is resolved, and w h e t h e r  the 

c h i l d  w i l l  h e n c e f o r t h  g e t  the n e c e s s a r y  care.

It  n e c e s s a r i l y  f o l l o w s  t h a t  s u b s e c t i o n  (A) d e a l s  w i t h  the 

d e l i v e r y  a n d  t h e  d e p r i v a t i o n  of  care. Th a t  c o n c l u s i o n  is

i r r e c o n c i l a b l e  w i t h  t h i s  c o u r t ' s  r e a d i n g  of sub s e c t i o n  (A), b e c a u s e  

t h i s  c o u r t  a p p e a r s  t o  t h i n k  that w i l l i n g n e s s  to p r o v i d e  c a r e  can 

s u b s t i t u t e  f o r  d e l i v e r y  of care. O p i n i o n  at 11. To t h e  contrary, 

s u b s e c t i o n  (A) is c o n c e r n e d  w i t h  p e r f o r m a n c e ,  not intentions.

T h e  l e g i s l a t u r e  p r o v i d e d  a d e f i n i t i o n  of "care" and

" c a r i n g "  t o  be a p p l i e d  in d i s p u t e s  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) :  

" ' c a r e '  o r  'c a r i n g '  u n d e r  AS  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . . m e a n s  t o  

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  and s o c i a l  n e e d s  of 

t h e  c h i l d . "  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  W e  m u s t  a p p l y  this d e f i n i t i o n  here. 

T h e  c o u r t ' s  c o n t e n t i o n  —  t h a t  A S  4 7 . 1 0 .010(a)(2)(A) m e r e l y  

r e q u i r e s  t h a t  a n  e l i g i b l e  p e r s o n  be w i l l i n g  to care for t h e  c h i l d  

r e g a r d l e s s  of a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y  —  i g n o r e s  b o t h  

t h e  e x p r e s s  w o r d s  o f  t h i s  d e f i n i t i o n ,  a n d  its implications.
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T h e  c o u r t  r e a d s  t h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a r e "  as 

t h o u g h  w i l l i n g n e s s  is i n d e p e n d e n t  of a p e r f o r m a n c e  s t a n d a r d ,  and 

s i m p l y  t u r n s  o n  t h e  w i l l i n g n e s s  —  t h e  g o o d  i n t e n t i o n s  -- of a 

w o u l d - b e  p r o v i d e r .  T h a t  r e a d i n g  o f  t h e  s t a t u t e  is c o n c e p t u a l l y  

e r r o n e o u s .  W h e n  t h e  d e f i n i t i o n  f o u n d  in § 990(1) is i n s e r t e d  i n t o  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  C I N A  j u r i s d i c t i o n  e x i s t s  w h e n  t h e r e  is no 

e l i g i b l e  p e r s o n  w h o  is p r e s e n t l y  p r o v i d i n g  f o r  t h e  c h i l d ' s  n e e d s  

a n d  t h e r e  is n o  o t h e r  e l i g i b l e  p e r s o n  w i l l i n g  t o  p r o v i d e  f o r  t h o s e  

n e e d s .  T h e  p h r a s e s  " c a r i n g "  and " w i l l i n g  t o  p r o v i d e  c a r e "  a r e  n o t  

a l t e r n a t i v e s ;  i n s t e a d ,  t h e y  e x p r e s s  t w o  c o n d i t i o n s  w h i c h  m u s t  b o t h  

e x i s t  f o r  C I N A  j u r i s d i c t i o n .  J u r i s d i c t i o n  e x i s t s  if t h e  c h i l d ' s  

n e e d s  (1) a r e  n o t  c u r r e n t l y  b e ing m e t  (no o n e  is n o w  " c a r i n g "  for 

t h e  c h i l d ) , a n d  (2) w i l l  n o t  be m e t  b y  o t h e r  e l i g i b l e  p e r s o n s  (no 

o n e  is " w i l l i n g  t o  p r o v i d e  care" in t h e  f u t u r e ) . S u b s e c t i o n  (A) 

d o e s  n o t  m a k e  g o o d  i n t e n t i o n s  a s u b s t i t u t e  f o r  g o o d  c a re. M e r e  

" w i l l i n g n e s s "  is n o t  a n  a c c e p t a b l e  a l t e r n a t i v e  t o  " c a r i n g , "  a n d  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  it to be. A  w o u l d - b e  p r o v i d e r  w h o  is 

u n a b l e  t o  p r o v i d e  c a r e  d o e s  not h a v e  t h e  w i l l i n g n e s s  s u b s e c t i o n  (A) 

c o n t e m p l a t e s .  T h e  o v e r r i d i n g  c o n c e r n  e x p r e s s e d  in A S

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ,  i n c l u d i n g  s u b s e c t i o n  (A), is t h e  c h i l d ' s  r e c e i p t  

o f  c a r e .  T h u s ,  t h e  " w i l l i n g n e s s "  w h i c h  t h e  s t a t u t e  d e m a n d s  m u s t  

b e  a c c o m p a n i e d  w i t h  t h e  a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y .

T h e  c o u r t  i n t e r p r e t s  t h e  c l a u s e  " c a r i n g  o r  w i l l i n g  to

p r o v i d e  c a r e "  a s  t h o u g h  " caring" a n d  " w i l l i n g "  a r e  p a r a l l e l  

a l t e r n a t i v e s .  T h a t  i n t e r p r e t a t i o n  i g n o r e s  t h e  ev i l  a d d r e s s e d  b y

s u b s e c t i o n  ( A ) , t h e  d e p r i v a t i o n  o f  c a r e .  I t  a l s o  o v e r l o o k s  t h e
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l e g i s l a t u r e ' s  s c h e m e ,  t h a t  a c h i l d  is in need of aid if t h e r e  is 

a p r e s e n t  f a i l u r e  of  care, a n d  if c a r e  w i l l  not be p r o v i d e d  by an 

e l i g i b l e  p e r s o n  in t h e  f u t u r e .  T h e  w o r d  "willing" in the c l a u s e  

" w i l l i n g  t o  p r o v i d e  c a r e "  m u s t  be u n d e r s t o o d  in the c o n t e x t  of C I N A  

d i s p u t e s .  S u c h  c a s e s  a r i s e  b e c a u s e  t h e  present c u s t o d i a n  h a s  

f a i l e d  t o  d e l i v e r  t h e  n e c e s s a r y  c a r e ;  n o n e t h e l e s s ,  the c h i l d  is n o t  

in n e e d  of a i d  if s o m e  o t h e r  e l i g i b l e  person s t a n d s  r e a d y  t o  

d e l i v e r  t h a t  c a r e  in t h e  f u t ure. T h e  e l e m e n t  of " w i l l i n g n e s s "  

s i m p l y  c o n v e y s  t h e  o t h e r  p e r s o n ’s c o m m i t m e n t  to d e l i v e r  care.

A  m e r e  e x p r e s s i o n  of g o o d  i n t e n t  is i n s u f f i c i e n t  if t h e  

c a r e  w i l l  n o t  i n  f a c t  b e  p r o v i d e d .  T h e  person w h o  is w e l l -  

m e a n i n g ,  b u t  h o p e l e s s l y  i n c a p a b l e ,  m a y  b e  ’’willing" in t h e  b r o a d e s t  

s e n s e ,  b u t  is n o t  " w i l l i n g  t o  p r o v i d e  c a r e "  in the s e n s e  r e q u i r e d  

b y  s u b s e c t i o n  (A) . T h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a re" is 

i n t e n d e d  t o  g u a r a n t e e  t h a t  c a r e  w i l l  b e  delivered in the future, 

a n d  t h e  i n a b i l i t y  o f  t h e  p r o s p e c t i v e  c a r e g i v e r  is just as r e l e v a n t  

t o  t h e  a d j u d i c a t i o n  as t h e  p r e s e n t  a b i l i t y  of the c u r r e n t  c u s x o d i a n  

is.

T h e  s t r u c t u r e  a n d  p u r p o s e  of  A S  47.10.010(a)(2) c o n f i r m  

t h i s  r e a d i n g .  I n  e a c h  o f  its s u b s e c t i o n s ,  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  

i n v i t e s  i n q u i r y  i n t o  w h e t h e r  a c h i l d ' s  "physical, e m o t i o n a l ,  

m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  a c t u a l l y  being met. T h e s e  

s u b s e c t i o n s  c o n t a i n  o b j e c t i v e  p e r f o r m a n c e  standards b e c a u s e  g o o d  

i n t e n t i o n s  a l o n e  d o  n o t  e n s u r e  t h a t  a c h i l d ' s  "physical, e m o t i o n a l ,

2 T h e  o t h e r  j u r i s d i c t i o n a l  b a s e s  c o n t e mplated b y  s u b s e c t i o n  

(A) a n d  i n  s u b s e c t i o n s  (B) t h r o u g h  (F) c o n c e r n  the q u a l i t y  of c a r e  
t h e  c h i l d  a c t u a l l y  r e c e i v e s  or  is l i k e l y  to receive.
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m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  s a t i s f i e d .  T h u s  t h e  s t r u c t u r e  and 

p u r p o s e  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) p r e c l u d e  a c o n c l u s i o n  t h a t  the 

l e g i s l a t u r e  i n t e n d e d  t o  w i t h h o l d  C I N A  j u r i s d i c t i o n  w h e n  a p a r e n t  

h a s  g o o d  i n t e n t i o n s ,  b u t  is r e s p o n s i b l e  f o r  c o n d i t i o n s  th a t

e n d a n g e r  a c h i l d .

F u r t h e r m o r e ,  t h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h a t  

a p e r s o n  w h o  is u n a b l e  t o  c a r e  is " w i l l i n g  t o  p r o v i d e  c a r e . "  

C o n s i d e r  a p a r e n t  w h o s e  f u n d a m e n t a l  l a c k  o f  m e n t a l  c a p a c i t y  r e s u l t s  

i n  a n  i n a b i l i t y  t o  m e e t  t h e  c h i l d ' s  n o r m a l  n e e d s ,  a n d  t h u s  in a 

l a c k  o f  " c a r i n g "  a s  t h a t  w o r d  is u s e d  in s u b s e c t i o n  ( A ) . If the 

c o u r t  w e r e  c o r r e c t ,  t h a t  p a r e n t  c o u l d  d e f e a t  C I N A  j u r i s d i c t i o n  

s i m p l y  b y  p r o f e s s i n g  t h a t  s h e / h e  is " w i l l i n g "  t o  p r o v i d e  c a r e

d e s p i t e  h e r / h i s  d e m o n s t r a t e d  i n a b i l i t y  t o  d o  so. T h e  c h i l d  w o u l d  

t h e n  r e t u r n  t o  t h e  p a r e n t ,  w h o s e  i n a b i l i t y  w o u l d  a g a i n  be

d e m o n s t r a t e d ,  a g a i n  p l a c i n g  t h e  c h i l d  in j e o p a r d y .  A s s u m i n g  the 

c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  th e n  p u t  t h e  c h i l d  i n  s u b s t a n t i a l  

d a n g e r ,  D H S S  w o u l d  a g a i n  t r y  to i n t e r v e n e  to  p r o t e c t  t h e  child. 

E i t h e r  t h e  s u p e r i o r  c o u r t  w o u l d  f i n d  C I N A  j u r i s d i c t i o n  t o  p r o t e c t  

t h e  c h i l d  ( p o s s i b l y  u n d e r  s u b s e c t i o n  (A) o n  an  a b a n d o n m e n t  t h e o r y  

o r  u n d e r  s u b s e c t i o n  (C) if t h e  h a r m  w e r e  " i m m i n e n t " )  , or the 

w i l l i n g  p a r e n t  c o u l d  a g a i n  d e f e a t  j u r i s d i c t i o n  a t  c o n t i n u i n g  r i s k  

t o  t h e  c h i l d .  T h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h e  l a t t e r  

r e s u l t ,  a n d  t h e  f o r m e r  i s  a n  e x e r c i s e  in j u d i c i a l  c i r c u i t y  t h a t  

n e e d l e s s l y  e x p o s e s  t h e  c h i l d  to harm.

L i k e w i s e ,  c o n s i d e r  the e x a m p l e  o f  a  r e l a t i v e  w h o

p r o f e s s e s  a w i l l i n g n e s s  t o  c a r e  for t h e  c h i l d .  A c c o r d i n g  t o  t h i s
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c o u r t ,  the s u p e r i o r  c o u r t  c o u l d  n o t  a s s e r t  j u r i s d i c t i o n  o v e r  the 

c h i l d ,  r e g a r d l e s s  of t h e  r e l a t i v e ' s  p r o v e n  inability t o  p r o v i d e  

c a r e  in the f u t u r e .  H o w e v e r ,  if the r e l a t i v e  took c u s t o d y  a n d  

s u b s e q u e n t l y  f a i l e d  t o  " p r o v i d e  for t h e  physical, e m o t i o n a l ,  

m e n t a l ,  and s o c i a l  n e e d s  o f  t h e  c h i l d , "  the r e lative w o u l d  n o t  be 

" c a r i n g "  for t h e  c h i l d  u n d e r  s u b s e c t i o n  ( A ) . The s u p e r i o r  c o u r t  

c o u l d  t h e n  a s s e r t  C I N A  j u r i s d i c t i o n  (unless; of course, s o m e  o t h e r  

w e l l - m e a n i n g  b u t  i n c a p a b l e  r e l a t i v e  e x p r e s s e d  a w i l l i n g n e s s  t o  

p r o v i d e  care) . I t  m a k e s  m o r e  s e n s e  to  a l l o w  the c o u r t  t o  c o n s i d e r  

w h e t h e r  t h e  p a r e n t  o r  r e l a t i v e  is a b l e  t o  p r o v i d e  c a r e  b e f o r e  h e  

o r  s h e  o b t a i n s  c u s t o d y  on t h e  s o l e  b a s i s  of p r o f e s s e d  w i l l i n g n e s s  

t o  p r o v i d e  c a re. It m a k e s  no  s e n s e  t o  d e n y  C I N A  j u r i s d i c t i o n  w h e r e  

a n  e l i g i b l e  a d u l t  is  w i l l i n g  —  b u t  i n d i s p u t a b l y  u n a b l e  —  to  

p r o v i d e  c a r e  if t h e  c o u r t  w i l l  h a v e  t o  t a k e  j u r i s d i c t i o n  o n c e  the 

w e l l - m e a n i n g  b u t  i n c a p a b l e  c u s t o d i a n  i n e v i t a b l y  c r e ates c o n d i t i o n s  

w h i c h  j e o p a r d i z e  t h e  c h i l d . 3

T h e  c o u r t  s h o u l d  c o n s e q u e n t l y  h o l d  that a t r i a l  c o u r t  m a y  

c o n s i d e r  r e l e v a n t  t h e  w o u l d - b e  c u s t o d i a n ' s  a b i lity t o  ca r e  in 

d e t e r m i n i n g  w h e t h e r  a c h i l d  is in n e e d  of a i d  u n d e r  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .

T h e  s p e c i f i c a t i o n  of " p h y s i c a l  a b a n d o n m e n t "  in s u b s e c t i o n  

(A) d o e s  n o t  s u g g e s t  it  is t h e  o n l y  c i r c u m s t a n c e  in w h i c h  t h e r e  is 
n o  e l i g i b l e  p e r s o n  c a r i n g  or w i l l i n g  to p r o v i d e  ca r e  f o r  t h e  child. 
S u b s e c t i o n  (A) u s e s  t h e  w o r d  " i n c l u d i n g "  to i n t r o d u c e  p h y s i c a l  
a b a n d o n m e n t  a s  o n e  s u c h  c i r c u m s t a n c e .  A c c o r d i n g  to W e b s t e r ' s  T h i r d  
N e w  I n t e r n a t i o n a l  D i c t i o n a r y  1142 (1969), "include" m e a n s  "to
p l a c e ,  list, o r  r a t e  a s  a p a r t  or c o m p o n e n t  of a w h o l e  or  of a 
l a r g e r  g r o u p ,  c l a s s ,  o r  a g g r e g a t e . "
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T h e  c o u r t  f i r s t  r e a s o n s  t h a t  t h i s  i n t e r p r e t a t i o n  of

s u b s e c t i o n  (A) w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  on  p a r e n t i n g  

d e f i c i e n c i e s  " m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r

s u b s e c t i o n s  (B) t h r o u g h  ( F ) . O p i n i o n  a t  11, 13-14.

T h i s  r e a s o n  is u n p e r s u a s i v e .  It e r r o n e o u s l y  a s s u m e s  

t h a t ,  i n  t h e  e y e s  of t h e  l e g i s l a t u r e ,  t h e  e v i l  a d d r e s s e d  in

s u b s e c t i o n  (A) is i n h e r e n t l y  less s e v e r e  t h a n  t h o s e  e v i l s  a d d r e s s e d  

in s u b s e c t i o n s  (B) t h r o u g h  ( F ) . T h e  l e g i s l a t u r e  m a d e  s u b s e c t i o n  

(A) a n  i n d e p e n d e n t  b a s i s  f o r  a s s e r t i n g  C I N A  j u r i s d i c t i o n .  I t  d i d  

n o t  r e q u i r e  t h a t  t h e  c h i l d  b e  in i m m i n e n t  d a n g e r  f o r  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n  (A) . T h i s  c o u r t  f a i l s  t o  r e c o g n i z e  t h a t  the 

l e g i s l a t u r e  c o n s i d e r e d  t h e  f a i l u r e  t o  p r o v i d e  c a r e  for t h e  c h i l d  

t o  b e  a n  e v i l  j u s t  as d e s e r v i n g  o f  i n t e r v e n t i o n  as t h o s e  h a z a r d s  

a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  (F) . T h e  c o u r t  t h u s  e r r s  in 

a s s u m i n g  t h e  l e g i s l a t u r e  d i d  not i n t e n d  t h e  o s t e n s i b l y  " m u c h  less 

s e v e r e "  d e f i c i e n c y  of  f a i l u r e  of c a r e  to b e  t h e  b a s i s  for

i n t e r v e n t i o n . 4

A l t h o u g h  t h e  h a z a r d s  s p e c i f i c a l l y  a d d r e s s e d  in 
s u b s e c t i o n s  (B) t h r o u g h  (F) m i g h t  a t  f i r s t  g l a n c e  a p p e a r  
s u b s t a n t i a l l y  m o r e  s e v e r e ,  and t h e r e f o r e  m o r e  d e s e r v i n g  of 
l e g i s l a t i v e  a t t e n t i o n  a n d  D F Y S  i n t e r v e n t i o n  t h a n  t h e  f a i l u r e  of 
c a r e  a d d r e s s e d  i n  s u b s e c t i o n  (A), t h e  c o u r t ' s  a s s u m p t i o n  t h a t  t h i s  
i s  s o  p u t s  m o r e  r e l i a n c e  on l a b e l s  t h a n  o n  t h e  w o r d s  o f  the 
s t a t u t e .  I t  a l s o  r e f l e c t s  a p o l i c y  d e c i s i o n  w h i c h  a p p e a r s  t o  h a v e  
b e e n  m a d e  b y  t h e  l e g i s l a t u r e ,  and w h i c h  is b e y o n d  o u r  p r o v i n c e  t o  
a l t e r .  F u r t h e r ,  I a m  n o t  c o n v i n c e d  t h a t  a f a i l u r e  of c a r e  for 
c h i l d r e n  i s  a n y  l e s s  d a m a g i n g  to t h e i r  l o n g - t e r m  w e l l - b e i n g  t h a n  
s o m e  o f  t h e  h a z a r d s  w h i c h  are t h e  s u b j e c t  of  s u b s e c t i o n s  (B) 
t h r o u g h  (F) . S e e  g e n e r a l l y  O l i v e r  C. S .  T z e n g  & J a m i a  J a c o b s e n ,  
S o u r c e b o o k  for C h i l d  A b u s e  and N e g l e c t  5 3 - 7 7  (1988); H e n r y  B. 
B i l l e r  & R i c h a r d  S. S o l o m o n ,  C h i l d  M a l t r e a t m e n t  a n d  P a t e r n a l  
D e p r i v a t i o n  1 4 - 2 0  ( 1 9 86); H a r o l d  P. M a r t i n ,  A b u s e d  C h i l d r e n  - W h a t  
H a p p e n s  E v e n t u a l l y , i n  C h i l d  Abuse: A  C o m m u n i t y  C o n c e r n  1 5 4 - 6 9

( c o n t i n u e d . ..)
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T h e  s e c o n d  r e a s o n  a n n o u n c e d  by the court is a l s o  

u n p e r s u a s i v e .  T h e  c o u r t  f i n d s  i n a b i l i t y  to care to be i r r e l e v a n t  

t o  s u b s e c t i o n  (A) b e c a u s e  s u b s e c t i o n s  (B) through (F) c o n t a i n  

s p e c i f i c  s t a n d a r d s  f o r  C I N A  j u r i s d i c t i o n  based on i n a b i l i t y  to 

c a r e .  O p i n i o n  a t  12, 14-15. T h a t  s u b s e c t i o n s  (B) t h r o u g h  (F)

a r g u a b l y  s e t  " c l e a r ,  s p e c i f i c  s t a n d a r d s "  for CINA a d j u d i c a t i o n s  

d o e s  n o t  m e a n  t h a t  t h e  c o u r t  c a n  i g n o r e  subsection ( A ) . I d o  n o t  

s e e  t h e  d i c h o t o m y  t h e  c o u r t  p e r c e i v e s  b e t w e e n  subsection (A) a n d  

s u b s e c t i o n s  (B) t h r o u g h  (F) . J u s t  b e c a u s e  acts or o m i s s i o n s  of 

p a r e n t s  o r  c a r e g i v e r s  m a y  fa l l  w i t h i n  subsections (B) t h r o u g h  (F) 

d o e s  n o t  m e a n  t h a t  i n a b i l i t y  t o  c a r e  is irrelevant t o  s u b s e c t i o n  

(A) . F u r t h e r ,  I d o  n o t  a g r e e  t h a t  subsection (A) is w i t h o u t  

s t a n d a r d s .  " C a r e "  a n d  " c a r i n g "  a r e  d e f i n e d  by AS 47.10.990(1), a n d  

t h e  c o n c e p t s  a d d r e s s e d  in s u b s e c t i o n  (A) are readily u n d e r s t o o d .

T h e  t h i r d  r e a s o n ,  t h e  d a n g e r  subsection (A) w o u l d  m a k e  

t h e  o t h e r  s u b s e c t i o n s  " v i r t u a l l y  s u p e r f l u o u s , "  is e a s i l y  a v o i d e d  

b y  r e c o g n i z i n g  t h a t  s u b s e c t i o n  (A) is d i r e c t e d  at failure of  care. 

S u b s e c t i o n  (A) e n c o m p a s s e s  t h a t  s p e c i f i c  evil, as d i s t i n g u i s h e d  

f r o m  t h e  a c u t e  h a z a r d s  a d d r e s s e d  b y  t h e  other subsections. T h e  

s i t u a t i o n s  a d d r e s s e d  in s u b s e c t i o n  (A) a r e  not necessarily t h e  s a m e  

a s  t h o s e  a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  (F). M o r e  t h a n  o n e  

s u b s e c t i o n  m a y  a p p l y  in a n y  g i v e n  case, but that does not m e a n  t h e

4 ( . . . c o n t i n u e d )

( K i m  O a t e s  ed., 1 9 8 4 ) ;  V i n c e n t  J. F o n t a n a  & Douglas J. B e s h a r o v ,  
T h e  M a l t r e a t e d  C h i l d  (1979). T h e r e f o r e ,  not only is t h e  c o u r t  
p o t e n t i a l l y  m a k i n g  v a l u e  j u d g m e n t s  r e s e r v e d  for the l e g i s l a t u r e ,  
i t  m a y  w e l l  b e  r e a c h i n g  e r r o n e o u s  c o n c l u s i o n s .
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4 7 .1 0 .0 1 0 ( a ) ( 2 ) ( A ) . F o r  j u r i s d i c t i o n  t o  be f o u n d  u n d e r  s u b s e c t i o n  

(A) , t h e  i n a b i l i t y  t o  c a r e  w o u l d  h a v e  t o  lead t o  a h a r m  o r  a t h r e a t  

o f  h a r m  o f  a g r a v i t y  c o m p a r a b l e  to t h a t  p r e s e n t e d  by t h e  c i r c u m ­

s t a n c e s  s p e c i f i e d  in o t h e r  p a r t s  o f  AS  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . 5 S e e  

R o s e n b e r a  v- S m i d t . 7 2 7  P . 2 d  778, 7 8 6  n . 1 8  (Alaska 1986) ( a p p l y i n g  

t h e  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  "t h e  m e a n i n g  of 

d o u b t f u l  w o r d s  m a y  b e  d e t e r m i n e d  by r e f e r e n c e  to t h e i r  a s s o c i a t i o n  

w i t h  o t h e r  a s s o c i a t e d  w o r d s  a n d  p h r a s e s " ) .6 T h a t  c o m p a r i s o n ,  of

S u b s e c t i o n  (A) i t s e l f  s p e c i f i e s  t h r e e  d i f f e r e n t  

c i r c u m s t a n c e s  in w h i c h  s u c h  a h a r m  is p r e s e n t  or t h r e a t e n e d :  t h e
c h i l d  i s  h a b i t u a l l y  a b s e n t  f r o m  t h e  home, t h e  c h i l d  r e f u s e s  to  
a c c e p t  a v a i l a b l e  c a r e ,  a n d  t h e  c h i l d  is p h y s i c a l l y  a b a n d o n e d .  AS  
47 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  A s  d i s c u s s e d  a b o v e ,  " p h y s i c a l  a b a n d o n m e n t "  is 
n o t  t h e  e x c l u s i v e  b a s i s  f o r  d e t e r m i n i n g  u n d e r  s u b s e c t i o n  (A) t h a t  
t h e r e  is n o  e l i g i b l e  p e r s o n  " c a r i n g  o r  w i l l i n g  to p r o v i d e  c a r e "  to 
t h e  c h i l d .  S e e  s u p r a . n o t e  8. For exa m p l e ,  a p a r e n t  w h o  r e m a i n s  
in t h e  c h i l d ' s  i m m e d i a t e  v i c i n i t y  m a y  n o t  h a v e  p h y s i c a l l y  a b a n d o n e d  
t h e  c h i l d ,  b u t  m a y  h a v e  t h r o u g h  i n a b i l i t y  or d i s i n t e r e s t  s o  i g n o r e d  
t h e  c h i l d ' s  n e e d s  a s  t o  h a v e  c o n s t r u c t i v e l y  a b a n d o n e d  t h e  c h i l d .

T h e  o t h e r  c i r c u m s t a n c e s  s p e c i f i e d  by A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
in w h i c h  s u c h  h a r m  i s  p r e s e n t  or t h r e a t e n e d  are: t h e  c h i l d ' s  n o t
h a v i n g  r e c e i v e d  n e c e s s a r y  m e d i c a l  t r e a t m e n t  b e c a u s e  o f  a p a r e n t ' s  
k n o w i n g  f a i l u r e  t o  p r o v i d e  it ( s u b s e c t i o n  (B)); t h e  c h i l d ' s  h a v i n g  
s u f f e r e d ,  o r  f a c i n g  a n  i m m i n e n t  and s u b s t a n t i a l  r i s k  o f  s u f f e r i n g ,  
s u b s t a n t i a l  p h y s i c a l  h a r m  a s  a r e s u l t  of a p a r e n t ' s  a c t s  or 
o m i s s i o n  ( s u b s e c t i o n  ( C ) ); t h e  c h i l d ' s  h a v i n g  been, o r  b e i n g  in 
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  o f  being, s e x u a l l y  a b u s e d  b y  a 
p a r e n t  o r  a s  a r e s u l t  of p a r e n t a l  n e g l e c t  o r  f a c i l i t a t i o n  o f  t h e  
a b u s e  ( s u b s e c t i o n  ( D ) ) ; t h e  c h i l d ' s  c o m m i t t i n g  d e l i n q u e n t  a c t s  as 
a r e s u l t  of p a r e n t a l  p r e s s u r e ,  g u i d a n c e ,  or i n f l u e n c e  ( s u b s e c t i o n
( E ) ) ; a n d  t h e  c h i l d ' s  h a v i n a  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  a b u s e  
o r  n e g l e c t  a s  a r e s u l t  of  c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  

( s u b s e c t i o n  ( F ) ).

6 R e q u i r i n g  t h a t  t h e  i n a b i l i t y  to c a r e  p r e s e n t  a h a r m  or 

t h r e a t  o f  h a r m  a s  s e r i o u s  as t h o s e  r e f l e c t e d  in th . o t h e r  
c i r c u m s t a n c e s  e n u m e r a t e d  i n  t h e  s u b s e c t i o n s  of A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
e n s u r e s  t h a t  t h o s e  s u b s e c t i o n s  a r e  n o t  r e n d e r e d  s u p e r f l u o u s .  S e e  
J o u r n e y  v. S t a t e . 8 9 5  P . 2 d  955, 959 n . 1 0  (Alaska 1995) ( e x p l a i n i n g  
t h a t  " a s  a g e n e r a l  r u l e ,  s t a t u t e  s h o u l d  be c o n s t r u e d  s o  t h a t  e f f e c t  
is g i v e n  t o  a l l  i t s  p r o v i s i o n s  a n d  n o  p a r t  is i n o p e r a t i v e  o r  
s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t a t i o n  o m i t t e d ) .
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c o u r s e ,  r e q u i r e s  r e c o g n i t i o n  t h a t  a failure of  c a r e  u n d e r  

s u b s e c t i o n  (A) c o u l d  b e  s u f f i c i e n t l y  g r a v e  in t h e  e y e s  o f  t h e  

l e g i s l a t u r e  t o  j u s t i f y  i n t e r v e n t i o n  as a matter of s o c i a l  p o l i c y .

A c c o r d i n g  t o  t h e  cou r t ,  the S t a t e’s r e a d i n g  of  s u b s e c t i o n  

(A) in t h i s  c a s e  w o u l d  p e r m i t  t h e  S t a t e  t o  assume c u s t o d y  o v e r  “a n y  

c h i l d  w h o  h a d  n e e d s  t h e  c h i l d ' s  p a r e n t s  could not m e e t .” O p i n i o n  

a t  13. A s  n o t e d  a b o v e ,  I a g r e e  t h a t  s u c h  a r e a d i n g  w o u l d  be t o o  

b r o a d .  T h a t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  this c o u r t ' s  r e a d i n g  is 

c o r r e c t .

T h e  c o u r t  a r g u e s  t h a t  t h e  better w a y  t o  i n t e r p r e t  

s u b s e c t i o n  (A) is " i n  a c c o r d a n c e  w i t h  its plain i n t e n t  . . . ." 

O p i n i o n  a t  14. I a g r e e .  I r e a d  s u b s e c t i o n  (A), h o w e v e r ,  t o  

e x p r e s s  a d i f f e r e n t  i n t e n t .

B e c a u s e  t h e  c o u r t  m i s i n t e r p r e t s  s u b s e c t i o n  ( A ) , it 

e r r o n e o u s l y  c o n c l u d e s  t h a t  i n a b i l i t y  is i r r e l e v a n t  t o  a C I N A  

a d j u d i c a t i o n  u n d e r  t h a t  s u b s e c t i o n .  T o  repeat, t h e  i n a b i l i t y  t o  

c a r e  is r e l e v a n t  t o  b o t h  c o n d i t i o n s  w n i c h  ha v e  t o  b e  m e t  u n d e r  

s u b s e c t i o n  (A) in a c a s e  like this. T h e r e  mu s t  f i r s t  b e  n o  p a r e n t  

o r  o t h e r  e l i g i b l e  c a r e g i v e r  w h o  is in fa c t  "caring" a t  p r e s e n t  f o r  

t h e  child, i.e., t h e r e  m u s t  be  a p r e s e n t  failure of c a r e .  S e c o n d ,  

t h e r e  m u s t  b e  n o  o t h e r  p a r e n t  or c a r e g i v e r  " w i l l i n g  t o  p r o v i d e  

c a r e "  if t h e  c h i l d ' s  c u s t o d y  w e r e  to  be c h a nged t o  c o m e  o t h e r  

e l i g i b l e  c a r e g i v e r .  T h e  c o u r t  e r r o n e o u s l y  r e a d s  " c a r i n g "  a n d  

" w i l l i n g  t o  p r o v i d e  c a r e "  to  be t w o  sep a r a t e  a l t e r n a t i v e s .  It 

r e a d s  w i l l i n g n e s s  a s  a s u b s t i t u t e  for ability. I t s  r e a d i n g  f a i l s  

t o  d i s t i n g u i s h  b e t w e e n  t h e  s t a t u s  q u o  a n d  the future. A s s u m i n g  t h e
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o t h e r  s u b s e c t i o n s  a r e  r e n d e r e d  s u p e r f l u o u s  or t h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  t h e  r e a d i n g  t h i s  c o u r t  now i m p o s e s  o n  t h e  s t a t u t e .

A n y  p o s s i b l e  s u p e r f l u i t y  is a v o i d e d  by l i m i t i n g  

s u b s e c t i o n  (A) i n  a m a n n e r  c o n s i s t e n t  w i t h  its t e r m s .  T h e  

l e g i s l a t u r e  c o u l d  n o t  h a v e  e x p e c t e d  t h a t  a w e r e  b e s t  i n t e r e s t s  

a n a l y s i s  w o u l d  e s t a b l i s h  C I N A  s t a t u s  u n d e r  s u b s e c t i o n  ( A ) . 

F u r t h e r ,  t h e  s p e c i f i c  c i r c u m s t a n c e s  n o t e d  in s u b s e c t i o n  (A) (i.e., 

r u n n i n g  a w a y ,  p h y s i c a l  a b a n d o n m e n t )  i l l u s t r a t e  t h e  m a g n i t u d e  o f  t h e  

s o r t  o f  f a i l u r e  o f  c a r e  t h e  l e g i s l a t u r e  i n t e n d e d  t o  a d d r e s s .  

F u r t h e r ,  t h e  r e f e r e n c e  t o  " a v a i l a b l e  c a r e "  i m p l i e s  t h a t  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  t o  r e q u i r e  p e r f e c t  c a re. T h i s  c o u r t  

p r e v i o u s l y  g a v e  c o n t e n t  t o  s u b s e c t i o n  (A) a n d  l i m i t e d  its 

a p p l i c a t i o n  b y  a p p r o p r i a t e l y  r e j e c t i n g  t h e  e q u i v a l e n t  of a b e s t  

i n t e r e s t  a n a l y s i s  d u r i n g  a C I N A  a d j u d i c a t i o n .  F.T. v. s t a t e . 862 

P . 2d 857 ( A l a s k a  1993). In t h a t  case, t h e  S t a t e  a r g u e d  t h a t  a 

f a t h e r  c o u l d  n o t  h a v e  b e e n  " w i l l i n g  t o  p r o v i d e  c a r e "  b e c a u s e  h e  w a s  

u n a b l e  t o  m e e t  h i s  c h i l d ' s  s p e c i a l  n e e d s  due t o  t h e  c h i l d ' s  

s e v e r e l y  e m o t i o n a l l y  d i s t u r b e d  c o n d i t i o n .  I d . at  8 6 0 - 6 1 .  I a g r e e  

w i t h  t h a t  r e s u l t .  In  t h o s e  c i r c u m s t a n c e s ,  no p a r e n t  c o u l d  be 

e x p e c t e d  t o  " c u r e "  t h e  c h i l d  or  m e e t  o t h e r  t h a n  t h e  c h i l d ' s  m o s t  

b a s i c  n e e d s .  T h e  h o l d i n g  in F.T. a p p r o p r i a t e l y  l i m i t s  C I N A

a d j u d i c a t i o n s  u n d e r  s u b s e c t i o n  ( A ) . T h i s  l i m i t a t i o n  p r e v e n t s  

s u b s e c t i o n  (A) f r o m  s w a l l o w i n g  u p  the o t h e r  s u b s e c t i o n s .

U n f o r t u n a t e l y ,  in  m y  view, t h e  c o u r t  i n  F.T. t h e n

p r o c e e d e d  t o  e x p a n d  o n  t h i s  n a r r o w  a n d  a p p r o p r i a t e  h o l d i n g .  It

r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  to c a r e  c o u l d  s u p p o r t  a f i n d i n g
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t h a t  a c h i l d  is in n e e d  of  a i d  u n d e r  AS 47 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  It

s t a t e d ,  "AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a CINA a d j u d i c a t i o n

o n l y  if [the c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  custodian, or r e l a t i v e

c a r i n g  or w i l l i n g  t o  p r o v i d e  care. S p e c i f i c a l l y ,  th e  p a r t i e s '

[sic] d i s p u t e  w h e t h e r  [ t h e  f a t h e r ]  w a s  willing to p r o v i d e  c a r e ."

I d . a t  861. D H S S  a r g u e d  " t h a t  [the father] could n o t  h a v e  b e e n

w i l l i n g  to  p r o v i d e  c a r e  b e c a u s e  h e  w a s  u n a b l e  to me e t  [the c h i l d ' s ]

n e e d s . "  Id. T h i s  c o u r t  r e j e c t e d  t h a t  argument a n d  D H S S ' s

" c o n c l u s i o n  t h a t  if a c h i l d  h a s  n e e d s  a parent c a n n o t  meet, t h e n

t h e  p a r e n t  c a n n o t  b e  ' w i l l i n g  t o  p r o v i d e  care' for t h a t  c h i l d . "

Id. T h e  c o u r t  s t a t e d  t h a t

t h e  S t a t e ' s  c o n f l a t i o n  of w i l l i n g n e s s  t o  c a r e  
a n d  a b i l i t y  t o  s a t i s f y  n e e d s  leads to a b s u r d  
c o n c l u s i o n s .  B y  t h e  S t a t e ' s  logic, the p a r e n t  
o f  a n y  c h i l d  w i t h  a n  i n c u r a b l e  disease is n o t  
w i l l i n g  t o  c a r e  f o r  t h a t  child, since by
d e f i n i t i o n  t h e  p a r e n t  w i l l  n o t  be able to m e e t  
t h e  c h i l d ' s  m e d i c a l  n e e d  f o r  a cure.

I d . T h e  F.T. o p i n i o n  r e a s o n e d  t h a t  inability t o  c a r e  w a s

i n s u f f i c i e n t  t o  s u p p o r t  a f i n d i n g  t h a t  a child is in n e e d  o f  a i d

u n d e r  s u b s e c t i o n  ( A ) . T h e  q u e s t i o n  a c t u a l l y  p r e s e n t e d  t h e r e  was,

i n  m y  v i e w ,  s u b s t a n t i a l l y  n a r r o w e r  t h a n  this court's b r o a d  l a n g u a g e

w o u l d  s u g g e s t .

T h e  a c t u a l  h o l d i n g  in F.T. is nonetheless c o r r e c t ,  a n d

i n s t r u c t i v e .  T h e  a b i l i t y  of  a p a r e n t  or relative t o  p r o v i d e  c a r e

s h o u l d  b e  c o m p a r e d  t o  a  n o r m a l  l e v e l  of parental f i t n e s s .  F o r

e x a m p l e ,  if n o  p e r s o n  c o u l d  s u c c e s s f u l l y  provide t h e  c a r e  r e q u i r e d

t o  c u r e  a n  i n c u r a b l y - i l l  child, g e n e r a l  parental f i t n e s s  w o u l d

n o n e t h e l e s s  b e  s u f f i c i e n t  t o  d e f e a t  juri s d i c t i o n  u n d e r  AS
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c u r r e n t  c a r e g i v e r  i6 p r e s e n t l y  f a i l i n g  to p r o v i d e  t h e  n e c e s s a r y  

c a r e ,  a C I N A  a d j u d i c a t i o n  is n o n e t h e l e s s  i n a p p r o p r i a t e  if s o m e  

o t h e r  e l i g i b l e  c a r e g i v e r  is a b l e  to p r o v i d e  c a r e  in t h e  future. 

W i l l i n g n e s s  a l o n e  is n o  s u b s t i t u t e  for an a b i l i t y  to p e r f o r m .  T h e  

c o u r t  l o o k s  a t  w i l l i n g n e s s  in i s o l a t i o n ,  and f a i l s  t o  g i v e  

a p p r o p r i a t e  w e i g h t  t o  t h e  c l a u s e  " t o  p r o v i d e  c a r e . "

F o r  t h e s e  r e a s o n s ,  t h i s  c o u r t  s h o u l d  n o t  o v e r r u l e  its 

p r i o r  o p i n i o n s  in w h i c h  it f o u n d  i n a b i l i t y  to  p r o v i d e  c a r e  t o  be 

r e l e v a n t  t o  a s u b s e c t i o n  (A) i n q u i r y .  S e e  A.M. v. S t a t e . 8 9 1  P. 2d 

81 5 ,  824 ( A l a s k a  1 9 9 5 ) ;  I n  re T . W . R . . 887 P . 2d 941, 945 (Alaska

1 9 9 4 ) ;  In re J . L . F . . 8 2 8  P . 2d 166, 170 (Alaska 1992). I w o u l d

c o n s e q u e n t l y  d i s a v o w  t h e  l a n g u a g e  in F . T . . 860 P . 2 d  a t  860, by 

w h i c h  t h e  c o u r t  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  

s u p p o r t  a f i n d i n g  t h a t  a c h i l d  w a s  C I N A  u n d e r  s u b s e c t i o n  ( A ) . I 

w o u l d  n o t  o v e r r u l e  t h e  e x p l i c i t  h o l d i n g  in F.T.

In t h e  c a s e  n o w  b e f o r e  us, t h e  r e c o r d  do e s  n o t  w a r r a n t  

a f i n d i n g  t h a t  S.A. a n d  D . A .  a r e  C I N A  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  

b e c a u s e  t h e  f a c t s  d o  n o t  j u s t i f y  a c o n c l u s i o n  th a t  N.A. was, at t h e  

t i m e  of t h e  t r i a l ,  u n a b l e  o r  u n w i l l i n g  to p r o v i d e  t h e  k i n d  of c a r e  

c o n t e m p l a t e d  u n d e r  s u b s e c t i o n  (A) . I c o n s e q u e n t l y  a g r e e  t h a t  t h e  

t e r m i n a t i o n  o f  N . A . ' s  p a r e n t a l  r i g h t s  s h o u l d  be r e v e r s e d .
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CS FOR HOUSE BILL NO. 3*5( )

IN THE LEGISLATURE OF TKD STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Spo-sor(s): REPRESENTATIVES FOSTER, Ivan

A BILL 

FO R AN ACT ENTITLED 

"A n  Act re la ting  to the procurem ent of investment and brokerage services by 

the A laska S tate  Pension Investm ent Board."

BE IT  EN A CTED  BY TH E LEGISLATURE OF TH E STA TE O F ALASKA:

* Section 1. LEGISLATIVE FINDINGS AND PURPOSE, (a) The legislature finds that

(1) the existence of a strong and healthy free enterprise system is directly 

related to the well-being and competiti/e strength of businesses in the state and to the 

opportunity for businesses in the state to grow and expand;

(2) the state needs to examine its purchasing practices in order to ensure that 

state agencies support businesses in the state by making every reasonable effort to identify 

services available in the state and to foster bidding by local and resident businesses.

(b) The legislature declares that the purpose of this Act is to foster a procurement 

process where businesses in the state obtain a fair proportion of the state’s total procurement 

contracts.

* Sec. 2. AS 37.10.220(a) is amended to read:

-1- CSIIB 345( )
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W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

(a) The board shall

(1) hold regular and special meetings at the call of the chair or of at 

least four members;

(2) establish investment policies for the funds for which it is 

responsible after reviewing recommendations from the investment advisory council and 

the Department of Revenue;

(3) submit long-range and quarterly investment reports to the 

Legislative Budget and Audit Committee;

(4) report to the governor and employers participating in the retirement 

systems by the first day of each regular legislative session concerning the investment 

of funds for which the board is responsible, including financial and investment policies 

established by the board, and enclose a summary of the most recent performance 

evaluations of the funds managed by the hoard; the board shall notify the legislature 

that the report is available;

(5) contract v/ith external performance evaluators to review the 

performance of each fund for which the board is responsible and report each year on 

the fund’s condition to the board of trustees and to the other appropriate boards;

(6) engage independent certified public accountants to perform an 

annual audit of each of the funds for which the board is responsible and to report to 

the board with the results of the audit;

(7) review the actuarial earnings assumption for each fund for which 

the board is responsible every two years and report its findings and recommendations 

to the appropriate board or agency;

(8) after reviewing the recommendations from the Depanment of 

Revenue and the advisory council, select and retain the external investment managers 

and custodians for the funds managed by the board;

(9) develop an annual operating budget plan and present it to the 

Department of Revenue and the office of management and budget; the board shall 

notify the legislature that the plan is available!

(10) increase the board’s utilization o f brokerage and investment
services provided by persons located in the state to^af least seven percent o f the

Lt/> 7s
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investment services that the board procures hv contract and seven percent o f the 
brokerage services utilized by the board or its designee, unless the board makes 
a w ritten finding that the board is unable to meet this goal because there is an 
insufficient number o f persons with the requisite sk ill in the state to ncrform  the 
investment or brokerage services.

WORK DRAFT WORK DRAFT WORK DRAFT
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Sponsor  Statem ent
Representative Richard Foster

H B  3 4 5 ; A n  A c t  R e la t in g  to  th e  P ro c u re m e n t o f  I n v e s tm e n t  a n d  
B ro kera g e  S e r v ic e s  b y  th e  A la sk a  S ta te  P e n s io n  I n v e s tm e n t  B o a rd .

House Bill 345 simply requires that the Alaska Pension Investment 
Board "increase the utilization of brokerage and investment services 
provided by persons located in the state to at least seven percent of 
the brokerage services procured by the board." Additionally, there is 
a provision to allow the board to "opt" out upon a written finding 
that the seven percent goal is unattainable.

In support of the bill, I would merely reiterate the findings section of 
the legislation wherein the case is made for a healthy, competitive 
private sector; the need to review state procurement practices and 
support a local procurement process; and most importantly, the need 
for all state agencies and state resources to be directed toward 
improving the statewide economy.

For the record, it is not the intent of the sponsor to jeopardize in any 
way the integrity of these investment funds.
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Dynamic Capital Management, Inc.

March 20, 1996

Chairperson and Committee Members 
House State Affairs Committee

Dear Members of the Committee:

My name is David Gottstein. I am the president of Dynamic Capital Management, an 
Alaskan based Investment Advisory firm specializing in large capitalization equities. I 
am in the market to m anage other peoples' money for a  fee. This includes government 
pension assets. On the surface, because I might gain materially from its passage, you 
might assum e that I would favor HB 345 as  it is currently written. You would be very 
wrong. I am also a  life-long Alaskan, and I do not think the bill a s  written serves the 
residents of Alaska or would accomplish the goals intended.

Even though the intent of the proposed legislation should gain wide approval within the 
state, the mechanism used is fundamentally flawed on a number of issues. With more 
focused analysis, a  much better formula could be devised.

As members of the legislature, you are charged with the difficult task of balancing your 
fiduciary obligations to grow and to protect the pension and other assets of state 
government with your obligations, as citizens charged with the general welfare of your 
constituencies, to seek the growth of employment opportunities for Alaska's residents. I 
believe the solution would be to adopt a  legitimate prejudice to hire firms that can show 
that the bulk of their human resources, wherever possible, are located in Alaska, and 
that services are provided without materially sacrificing competency, performance, or 
competitiveness in the area of fees, charges or commissions. There are several 
reasons why a  quota system would not establish a system of checks and balances to 
accomplish the goal of having a legitimate prejudice to hire such Alaskan firms. For 
example:

1. The legislation, currently written establishing a quota system, could result in 
disaster. It is important that the decision makers assigning contracts feel ownership in 
the outcome and performance of their decisions. By focusing the decision making 
process on a mandate to hire Alaskans, state decision makers are forced to abdicate 
their primary responsibility as fund protectors to become job creators. If a bad 
performance ensues from one of the marginally qualified Alaskan contractors, 
fiduciaries cannot be held accountable, because they were forced by statute to select 
from a limited poof. It would be better for all if competency did not have to take a back 
seat in the decision-making process. Can you imagine a standard so low that one is 
required to hire someone unless they are determined to be unqualified? Do you know 
what one calls the person who graduates last in his or her medical class? He or she is 
called Doctor. This path is laced with potential mines.

471 W. 3Gth Avenuo. Suilo 201 • Anchorage, Alaska 99503 • 907-562-6374 ♦ 907-563-9502 Fax
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2. The second flaw lies within tiie language, not the intent. The language in part says 
"services provided by persons located in the state...". The potential problem here is that 
legally a "person" can mean a  human or an entity. A company with an office in Alaska, 
with only an order taker, might qualify, even though personnel in other states were 
actually getting paid for the services. Brokarage services might appear to go through 
an Anchorage or Fairbanks office, but actually be credited to an institutional New York 
broker when determining commission income and bonuses.

3. There is also a  human factor. It is obvious from the way the legislation is written that 
the drafters have given up on the state bureaucracy’s ability to contract services 
without a prejudice against local hire. They have no incentive to do so. They would 
rather go to Phoenix to check up on a money manager than Anchorage. Attempting to 
beat them into submission by expecting them to adopt a  new agenda and to perform it 
appropriately and with enthusiasm is, quite frankly, naive. Perhaps a better approach 
would be to convince the procurement officers that AJaskan employment ‘‘will" be a 
secondary, but a legitimate criteria in the selection process. Rather than cramming a 
process down their throats that they don't believe in, getting input from them on how to 
accomplish both goals simultaneously would yield better results.

4 . 1 believe the main challenge here is to devise a method whereby the state does not 
suffer from using local hire but rather supports and fosters growth in an immature but 
potentially significant industry. Current requirements sometimes preclude the state from 
nurturing a promising financial services industry. Therefore, in part, we may have 
deal with certain regulatory or policy issues that act to discriminate against local hire 
because of company size and age, or amount of asse ts  under management. Nascent 
industries need help most in their early stages of development, They often don't need 
much business to help them significantly. Let me next suggest two different 
approaches that may work better than a quota system.

Instead of quota standards that set a  minimum percentage a s  a  goal, a peer review 
qualification test could be maintained that requires, at a minimum, above average 
competency. This could bo done by inserting the language I used previously such a s " 
to institute a legitimate prejudice policy to hire firms who can show that the bulk of the 
human resources engaged in providing purchased services are located in Alaska, and 
that services are provided without materially sacrificing competency, performance, or 
cost." This does not require Alaskan companies to be the best or the cheapest, but 
they would have to be competitive. Fiduciaries could then be required to manage the 
execution of the policy.

Another approach, not dissimilar from that which other institutions use as a mailer of 
course, would be to craft a farm team program for investment m anagers with a 
relatively modest dollar commitment. This would require the trustees to engage local 
hire farm or test team s under guidelines they deem appropriate. The quota system 
recommendation came as  a result of frustration within the industry. A better approach 
would be to tell fiduciaries that they must engage in an affirmative action plan without 
dictating to them how to do it. A quota system could result in significant performance 
issues with a marginally-performing service provider, discrediting the whole intent of 
the legislation.
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These are just a few words on what might be a delicate subject. I would be happy to 
answer questions from the committee members.

David Gottstein

Prfesraer
Dynamic Capital Management, Inc.
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&CO m  CUSHMAN STREET
FAIRBANKS, ALASKA 99701-4083

CITY OF FAIRBANKS
James C. H ayes, M ayor

OFFICE: 907-459-6793
HOME OFFICE: 907-450-8637

March 20, 1996

The Honorable Jeanette James 
State Capitol, Room 102 
Juneau, Alaska 99801-1182

Delivered by Fax Mo. (907) 465-2381

Re: HB No. 345

Dear Representative James:

I am writing to you In support of moving HB No. 345 on to the House Finance Committee. 
This bill can and will have a very beneficial impact on the private sector in Fairbanks and 
the rest of Alaska. Private sector financing stimulated by partnership with state 
government will force financial markets outside Alaska to allow the state realistic Interest 
rates. It is critical to the long term grown of this city and the state as a whole to reconnect 
Alaska tc the financial markets of Wall Street. The impact of reducing interest rates from 
Prime + 3, to a fixed interest rate tied to the 30 year T Bond, will stimulate business by 
lowering the cost of occupancy through a reduction in debt service.

Please study this program and appreciate that while Alaskans should be encouraged to 
buy Alaska, Alaskans should al^o be encouraged to invest in Alaska. The best way for this 
to happen is for the State of Auska to lead the way with an investment of a portion of its 
30 billion dollar investment funds. Alaskans need to help themselves before outside 
financial markets are going to invest in Alaska. The State needs show leadership.

Sincerely,

CITY OF FAIRBANKS

mes C. 
ayor

JCH:bss
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A p a r t m e n t  F i n a n c i n g  C o m p a r i s o n

Project Cost

Number of Units

Cost Per Unit

Lo an  Am oun t

Loan Terms:
Interest Type 
Interest Rate
Amortization Period, Years 
Loan Call, Years 
Monthly Loan Amortization

Average rent per unit

Percentage Decrease in Rent 

Operating expenses per unit 

Monthly casn flow per unit before debt service 

Total annual project cash flow before debt service 

Total annual project cash flow after debt service 

Rate of Return on Cash Invested

S 1,000,000 $ 1 ,000 ,000 5 1 ,000 ,000

30 30 30

S 33,333 $ 33,333 5 33,333

$ 800,000 $ 800,000 5 800,000

Floating Fixed Fixed
10 % 8 % 8 %
15 30 30
10 30 30

58,597 55,870 55.870

S 600 S 600 5 515

14.2%

240 240 240

S 360 5 360 5 275

5 129,600 $ 129,600 5 99,000

S 26,438 5 59,159 5 28,559

10.6% 23.7% 11.4%



State of Washington - State Investment Board
Real Estate Investment Plan

A. Existing SIB Portfolio Considerations

1. Allocation to Real Estate

The SIB real estate portfolio totals approxim ately 5665 m illion as of 
December 31, 1993. The total allocation to the asset class o f real estate 
based on recent Board action is 0% to 5 % o f the m arket value o f total SIB 
retirement fund assets. SIB Staff ar..i T ov .v .r^d  have developed an 
Investment Plan intended to enable the Si'S *f> ?c!;iev.v :!«/ ^nll real estate 
allocation if  desired. While this Investment J'vm is do: achieve
the full real estate allocation, obtaining this objective w:!i b;.* • m : t  to  the 
advisors generating investment opportunities consistent w ith the S 18 Policy 
and the Investment Plan and SIB approving specific investm ents. F or 
purposes o f developing the Investment Plan, The Tow nsend G roup w as 
directed by the SIB Staff to utilize a portfolio growth rate equivalent to the 
SIB actuarial growth rate assumption of 7.5%  per year.

Based upon the foregoing assumptions, the total plan assets available for 
equity and debt real estate investments over the next three year period of 
1994 through 1996 is set forth in the table below.

Total Plan Assets 1994 $19.7 billion '

Actuarial Growth Rate 7.5%

Projected 1996 Total Plan Assets $24.5 billion

Maximum Allocation to Real Estate % 5%

Maximum Allocation to Real Estate $ S1.225 billion

Reducing the total allocation of $1,225 billion by $625 m illion, the 
projected amount invested in equity and debt real estate in 1996, results 
in approximately $600 million available for additional investm ent through 
1996.

The SIB Policy wilt be amended to provide a target of up to 100% o f the 
portfolio may be invested in equity real estate, and from 0% to up to 50% 
of the portfolio may be invested in commercial m ortgages. The 
Investment Plan allocates all available capital in equity real estate 
investments. Townsend has been instructed that the existing com m ercial

The Townsend Group Page 2
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State of Washington - State Investment Board
Real Estate Investment Plan

mortgage investments will be transferred to the fixed income portfolio  for 
purposes of planning and measuring SIB real estate portfolio 
diversification and compliance with the Policy diversification guidelines. 
Accordingly, this Investment Plan does not allocate any portion o f the 
$600 million available to new commercial m oitgage investm ents, which 
Townsend has been instructed will be funded from  the SIB fixed income 
allocation.

2. Diversification Guidelines

The following table sets forth current portfolio property  type 
diversification for equity real estate portfolio based on current investm ents, 
the Repositioned Portfolio1 and grown to 1996 Plan assets, and the 
diversification targets established by the Policy. As noted above, the 
Investment Plan takes into consideration the Repositioned Portfolio as one 
o f the param eters guiding SIB Staff and Townsend.

|  Trcperty Type* |
•' ••• ;; " : j

;• •• •; ;j! >
. i j r

•pCumntEqiUty::;-'
: Portfolin:̂ £  

' iirvetsifiMtion':^,

Repositioned>•»«, *•.■&*’
Z & i. Portfolio;-:'?- ' 

DrverStO(^Uon;:':.r

M  I M l S f i g
V 'D i v w i f k ^ i i b b ;

w *•••*«■ •' •4:1* '

Office 41% 25% 10% - 40%

Retail 14% 8 % 5% -30%

Warehouse 13% 7% 10% -4 0 %

R&D Office 10% 5% 0% -15%

Apartment 13% 1 % 5% -3 0 %

Other 9% 6% 0 % - 2 0 %

TOTAL o o 62%* N/A
* Based on total 1996 Plan assets; remaining amount to invest to reacJhi tool allocanon of 5 %
represents other 48%.

The following table sets forth the maximum distribution targets by location 
for real estate investments, based upon the eight subregions o f the 
NCREIF Index. The table also sets forth the current portfolio

As noted, the Repositioned Portfolio was prepared by the SIB Staff, based upon input from The 
Townsend Group, Jones Lang Wootton and other SIB advisors. Assumptions were made on divestiture and growth 
and declines in the existing portfolio.
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diversification based upon current dollars, the Repositioned Portfolio  based 
on 1996 plan assets and the diversification established in the Policy.

■.. V. «* ••

:::: 1 • •.«* !•'» r-Location '

• ! _  . •» ^
S ■;;:: Current Equit};;
.portfolio .Diye«iflcation

rBasfcd o n ;Current;$:ivs:

Repositioned Portfolio , 
PiverSiGcatiou Based on 

Z il  i 1996;plan: A s s e t s ^ : •;

■ •’ - ‘ *•!
■ ; :v--Y?:- £■

•'T’oUc^Drverej^catiojtt:^^

Northeast 3% 2% 5% - 1555

Mideast 3% 1% 5% - 15%

East North 
Central

1% 1% 5% - 15%

West North 
Central

1 % 1 % 0% -5 %

Southeast 4% 1% 3% - 7%

Southwest 2 % 1 % u i 'J

Pacific 78% 4455 40% - 60%

Mountain
tZCO 1 % 3% - 7%

TOTAL o o 52 %* N/A

*Rounded; based on tool 19% Plan assets; remaining amount to Invest to reach total allocation of 5% 
represents other 4S%.

B. SIB Policy Guidelines

SIB Policy provides guidance with respect to major policy issues which have been 
factored into the development of the Investment Plan. The Policy directives 
utilized in the planning process include the following;

M inimum and maximum ranges for property type diversification are set 
forth in the Policy and noted above.

Minimum and maximum ranges for regional diversification are also noted 
above.

The Policy specifies a preference be given to transactions with greater 
cash yield components.

T he Policy specifies a major focus in the real estate investm ent program  
will be on substantially leased operating properties.
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