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o r station and contribu tions to endowments established to benefit those stations. 

a person engaged in the business o f mining in the state is allowed as a credit against 

the tax due under this chapter

(1) 50 percent o f contributions o f not more than $100,000; and

(2) 100 percent o f the next $400,000 [$100,000] o f contribudons.

* Sec. 11. AS 43.65.018(d) is amended to read:

(d) In each tax vear, contributions [A CONTRIBUTION] claimed as a credit 

under this section may not

(1) be claimed as a credit under another provision o f this title; and

(2) when combined with credits taken during the taxpayer's tax year 

under AS 21.89.070, AS 43.20.014, AS 43.55.019, AS 43.56.018, or AS 43.75.018, 

exceed $450,000 [$150,000],

* Sec. 12. AS 43.75.018(a) is amended to read:

(a) Subiect to (d i o f this section, fo r [FOR] cash contributions accepted fo r 

direct instruction, research, and educational support purposes, including library and 

museum acquisitions, and contributions to endowment, by an Alaska university 

foundation or by a nonprofit, public or private, Alaska two-year or four-year college 

accredited by a regional accreditation association, and fo r con tribu tions accepted bv 

a nonp ro fit, noncommercial public Alaska educational radio o r television network 

or station and contribu tions to endowments established to benefit those stations, 

a person engaged in a fisheries business is allowed as a credit against the tax due 

under this chapter

(1) 50 percent o f contributions o f not more than 5100,000; and

(2) 100 percent o f the next $400.000 [S I00,000] o f contributions.

* Sec. 13. AS 43.75.018(d) is amended to read:

(d) In each tax vear, contributions [A CONTRIBUTION] claimed as a credit 

under this section may not

(1) be claimed as a credit under another provision o f this title; and

(2) when combined with credits taken during the taxpayer's tax year 

under AS 21.89.070, AS 43.20.014, AS 43.55.019, AS 43.56.018, or AS 43.65.018, 

exceed $450,000 [$150,000],
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Represen ta tive Ivan M. Ivan

SEC T IO N A L AN A LY S IS  fo r HOUSE B IL L  269

Sec tion 1: Pu rpose sta tem ent. Describes w h ich state taxes cred its m ay be app lie d 
aga inst fo r co n tr ib u tio n s to ins ta te p u b lic educa tiona l ra d io and te le v is ion ne tw o rks 
and sta tio ns and to endowm en ts to bene fit p u b lic educa tio na l ra d io and te le v is ion 
sta tions .

Section 2: Extends tax cred its fo r p u b lic b roadcas ting from, the insu rance p rem ium  
tax and the tax on tit le  insurance p rem ium s . Increases the m ax im um  cred its unde r 
the insu rance p rem ium  tax and the tax on tit le  insurance t ̂ em ium s to $450,000 or 
50% o f the taxpaye r's tax lia b ility . Th is is a new cred it.

S ec tion 3: E xp la in s tha t co n tr ib u tio n s c la im ed as a c re d it u nd e r AS 21.89.070 m ay 
n o t exceed $450,000 and m ay n o t be cla im ed as a c re d it u n d e r m o re than one 
p ro v is io n o f th is title .

S ec tion 4: Extends tax cred its fo r p u b lic b roadcas ting from  the A la ska N e t Income 
Tax p ro g ram  (AS 43.20). Increases the co n tr ib u tio n s to $500,00 fo r a ll p rog ram s 
e lig ib le to rece ive these con tr ib u tio n s .

Section 5: Exp la in s tha t co n tr ib u tio n s c la im ed as a c re d it u nd e r AS 43.20.014 m ay
no t exceed $450,000 and m ay no t be c la im ed as a c re d it u n d e r m o re than one 
p ro v is io n o f th is title .

Section 6: Extends tax cred its fo r p u b lic broadcasting from  the O il and Gas Properties 
P ro d u c tio n Tax p ro g ram  (AS 43.55). Increases the co n tr ib u tio n s to $500,00 fo r a ll 
p rog ram s e lig ib le  to receive these con tr ib u tio ns .

S ec tion 7: E xp la in s tha t co n tr ib u tio n s c la im ed as a c re d it und e r AS 43.55.019 m ay 
no t exceed $450,000 and m ay n o t be c la im ed as a c re d it u n d e r m o re than one 
p ro v is io n o f th is title .

S e c tio n 8: E x tends tax c re d its fo r p u b lic  b ro ad ca s tin g fro m  the O il and Gas
E xp lo ra tio n , P ro d u c tio n  and P ip e lin e T ran sp o rta tio n P ro p e rty Tax p ro g ram  (AS 
43.56). Increases the co n tr ib u tio n s to $500,00 fo r a ll p ro g ram s e lig ib le  to receive 
these co n tr ib u tio n s .
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S ec tio n 9: E xp la in s tha t co n tr ib u tio n s c la im ed as a c re d it unde r AS 43.56.018 m ay 
n o t exceed $450,000 and m ay n o t be c la im ed as a c re d it u nd e r m o re than one 
p ro v is io n  o f th is tit le .

S ec tion 10: Extends tax cred its fo r p u b lic b roadcas ting from  the M in in g  License Tax 
p ro g ram  (AS 43.65). Increases the co n tr ib u tio n s to $500,00 fo r a ll p rog ram s e lig ib le 
to rece ive these co n tr ib u tio n s .

S ec tion 11: E xp la in s tha t co n tr ib u tio n s cla im ed as a cred it u nde r AS 43.65.018 m ay
n o t exceed $450,000 and m ay n o t be c la im ed as a c re d it u nd e r m o re tha n one
p ro v is io n  o f th is tit le .

S e c tio n 12: Extends tax c red its fo r p u b lic b roadcas ting from  the F isheries Taxes 
p ro g ram  (AS 43.75). Increases the co n tr ib u tio n s to $500,00 fo r a ll p rog ram s e lig ib le 
to rece ive these co n tr ib u tio n s .

S ec tion 13: E xp la ins tha t co n tr ib u tio n s cla im ed as a c re d it unde r AS 43.75.018 m ay
n o t exceed $450,000 and m ay n o t be c la im ed as a c re d it u nd e r m o re than one
p ro v is io n  o f th is tit le .

S ec tion 14: C la rifie s tax year app lica tion .

Section 15: E ffec tive date o f January 1,1996.
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SPONSOR S TA TEM EN T - HOUSE B IL L 269

W ith  reduced fu n d in g  p roposed fo r p u b lic b roadcas tin g , I have in tro d u c e d H ouse 
B il l 269 to p ro v id e  an a lte rn a tiv e  fu n d in g  sou rce and lessen the gene ra l fu n d  
dem and fo r th is service.

Th is le g is la tio n p ro v id e s a tax c re d it fo r co n tr ib u tio n s made to ins ta te p u b lic ra d io 
and te le v is ion sta tions and ne tw o rks . The c re d it to p u b lic b roadcas ting is lim ite d  to 
$450,000; 50% o f the f irs t $100,000 in  co n tr ib u tio n s and 100% o f co n tr ib u tio n s o f the 
nex t $400,000. The new lim its  also a p p ly to the u n iv e rs ity  system and lib ra ry  and 
m useum acqu is itions . The tax c re d it w o u ld  be a pp lie d aga ins t a taxpaye r's lia b i l i ty  
unde r the fo llo w in g  tax types: the insu rance p rem ium  tax (AS 21.09.210), tax on tit le  
in su rance p rem ium s (AS 21.66.110), co rp o ra t io n  in com e (AS 43.20), o il and gas 
p ro d u c tio n (AS 43.55), o il and gas p ro p e r ty (AS 43.56), m in in g  license (AS 43.65) and 
fishe ries business (AS 43.75). The c re d it c la im ed u nd e r one o f the tax types m ay no t 
be c la im ed u nd e r ano ther tax type.

A  d if fe re n t m a x im um  fo r the in su rance p rem ium  tax and the t it le  insu rance tax is 
estab lished . A n  attached m em o ra n dum  from  Leg is la tiv e Counse l Jack C henow e th 
exp la in s the lim ita t io n .
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M E M  O R A N D U M  March 23, 1995

Draft CSHB 269 ( ) (Work Order No. 9-LS0937\F)

Representative Ivan Ivan 
ATTN : Tom Wright

Jack Chcnoweth
Leg is la ti< e^«^s^-a ^^ :;>‘’ ’ v

This bill draft splits the authontv for the contributions, leaving the existing contribution 
schedules for museums, libraries; and University purposes unaffected, but adding a credit for 
contributions to public educational radio and television networks and stations and 
endowments established to support them.

Unlike the original bill, this draft expands the credit to cover contributions that may be 
claimed as credits against insurance tax-related sources under AS 21.89.070— specifically, the 
insurance premium tax, AS 21.09.210, and the title insurance premium tax, AS 21.66.110. 
For the credits against that pair o f taxes only, a different maximum is established. That ceiling 
may be lower than is provided in credits against other taxes. The credit ceiling for 
contributions claims as credits against the insurance taxes is ftirther limited to "50 percent o f 
the taxpayer's liability under [AS 21]." That limitation was in place for contributions made 
fo r libraries, museums, and university purposes and I simply extended it to cover 
contributions for public educational radio and television networks and stations and 
endowments established to support them.

My recollection is that the "50 percent o f the taxpayer’s liability under [AS 21]" language was 
included when the credit was first authorized under AS 21 89.070(a) to reflect the fact that 
(1) revenue derived from the insurance taxes were not significant-certainly in no way 
approximated amounts received from the corporate income tax or the severance tax, for 
example-and (2) that, without that kind o f ceiling, it might be possible for the taxpayer to 
claim the entire amount o f tax liability as a credit, thereby leaving no return o f revenue to the 
state. Those considerations prompted me to bring the ceiling concept forward into this draft 
committee substitute.

SUBJECT:

TO:

FROM:

JBC:glc
95-260.glc



T a lkee tn a Community Rad io , In c .
P.O. Box 300 
T a lk e e tn a , A laska 99676

Te lephone (907 )-733 -1700 
Fax (907 )-733 -1700

Honorab le R e p re se n ta tiv e Iva n Ivan 
Room 503
A la ska S ta te  C a p ito l B u ild in g
Juneau, A laska March 27,
1995

Dear R e p re se n ta tiv e Iv a n ,

As a P u b lic  B ro ad ca s te r in  a sm a ll r u r a l A laskan 
community, I  s t r o n g ly  u rge a l l  R e p re se n ta tiv e s on th e  House 
S ta te  A f f a i r s  and House F inance Committees to  s u p p o r t House 
B i l l  Number 269 p rom o tin g le g is la t io n  to  a llo w  ta x  c r e d i t s  
f o r  c o n t r ib u t io n s  to  e d u c a t io n a l ra d io  and te le v is io n  
ne tw o rk s , s ta t io n s , and endowments. In  th e se le a n f i s c a l 
tim e s , I  b e lie v e  th a t such ta x  c r e d i t in c e n t iv e s  a re a 
lo g ic a l , in n o v a t iv e  and a p p ro p r ia te  measure to  in s u re  th a t 
some v i t a l  e d u c a t io n a l s e rv ic e s co n tin u e to  be p ro v id e d to  
th e  A la skan p u b l ic .

Many r u r a l c i t i z e n s  who l i s t e n  to  e d u c a t io n a l ra d io  in  
th e  T a lk e e tn a , T rappe r C reek, and su rro u n d in g commun ities 
a ls o  su p p o rt such le g is la t io n , because t h e i r  access to  the se 
s e rv ic e s  is  in c re a s in g ly  th re a te n e d by a le a n econom ic base 
and dec re aa s in g S ta te  fu n d in g .

Thank you f o r  yo u r su p p o rt and a t te n t io n  to  t h i s  is s u e .

S in c e re ly ,

J u lia n n e  McGuinness 
S ta t io n  Manager 
KTNA-FM



FROM : BETHEL BROADCASTING PHONE NO. : 543 3130

©

P o u c h  4 6 8  B e t h e l ,  A t o a k n  0 0 5 5 0  ( 0 0 7 )  5-43-0131 T a x :  5-43-3130

BETH EL  BROADCAST ING , INC.

March 23, 1005
R ep re se n ta t iv e  Iv a n  Iv a n  
H ouse  o f  R ep re se n ta t iv e s  
S ta te  o f  A la sk a  
Ju n e a u , AK. 90811 
FAX:46S-2278

D ea r R e p re se n ta t iv e  Iv a n :

A  q u ic k  no te  to  g iv e  m y  s u p p o r t to  HB 269, th e  T ax C re d it b i l l  fo r  p u b l ic  b ro a d c a s t in g . 
T h e  b i l l  w i l l  g iv e  p u b l ic  b ro a d c a s t in g  e n t it ie s  a to o l to  u se  to  e n co u ra g e  co rp o ra te  
su p p o r t  o f  th e  se rv ic e .
T h a n k  y o u .

Bethel Broadcasting Inc.

F u n d e d  in  D i r t  b y  t h#  A l i t t i  P u b l i c  R m a d e . a t l i n n  C o w l ' l l '  o n





, S ix t ie th  Genera l A s s e m b ly  
LLfe NO. 96-0749.01D JGQ

Second Regular Session

HOUSE BILL 96-1291

STATE OF COLORADO

REPRESENTATIVES M u s g r a v e ,  A c q u a f r e s c a ,  A d k i n s ,  A g l e r ,  
( D C c jh g r o v e ,  D e an ,  E p p s ,  L a m b o r n ,  M a r t i n ,  M a y ,  Owen , P a n k e y ,  

c h a l l , P f i f f n e r ,  a n d  P r i n z l e r ;  
l a l j s o  SENATOR A l e x a n d e r .
O 
OC 
<
111 
CO

REREViSED

STATE , VETERANS i  
M IL IT A R Y  A F F A IR S

A B IL L  FOR AN ACT 

“CONCERNING THE IN V A L ID ITY  OF MARRIAGES BETWEEN PERSONS OF THE 

102 SAME SEX.

B i l l  S um m ary

( N o t e :  T h i s  s u m m a r y  a p p l i e s  t o  t h i s  b i l l  a s  i n t r o d u c e d
a n d  d o e s  n o t  n e c e s s a r i l y  r e f l e c t  a n y  a m e n d m e n t s  w h i c h  m a y  b e  
s u b s e q u e n t l y  a d o p t e d . )

C r e a t e s  an e x c e p t i o n  t o  t h e  p r o v i s i o n  t h a t  a l l  m a r r i a g e s  
v a l i d l y  c o n t r a c t e d  o u t s i d e  t h i s  s t a t e  a r e  v a l i d  i n  C o l o r a d o  t o  
p r o v i d e  t h a t  same s e x  m a r r i a g e s  s h a l l  n o t  b e  v a l i d .  P r o h i b i t s  
m a r r i a g e s  b e tw e e n  p e r s o n s  o f  t h e  sam e s e x  i n  C o l o r a d o .

1 B e  i t  e n a c t e d  b y  t h e  G e n e r a l  A s s e m b l y  o f  t h e  S t a t e  o f  C o l o r a d o :
4

2 SECTION 1. 14-2-112, C o l o r a d o  R e v i s e d  S t a t u t e s ,  1987

3 R e p l . V o l . ,  i s  am end e d  t o  r e a d :

4 14-2-112. A p p l i c a t i o n .  A l l  m a r r i a g e s  c o n t r a c t e d  w i t h i n

5 t h i s  s t a t e  p r i o r  t o  J a n u a r y  1, 1974, o r  o u t s i d e  t h i s  s t a t e  t h a t

6 were V a lid  a t the tim e o f  the c o n tra c t o r su b se q u en tly  v a l i d a t e d
7 b y  t h e  l a w s  o f  t h e  p l a c e  i n  w h i c h  t h e y  w e r e  c o n t r a c t e d  o r  b y  t h e

3 d o m i c i l e  o f  t h e  p a r t i e s  a r e  v a l i d  i n  t h i s  s t a t e ,  EXCEPT

9 MARRIAGES PROHIB ITED IN  TH IS  STATE UNDER SECTION 14-2-110

10 (1) ( d ) .
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Double underlining denotei SENATE amendment. 
Capitol ieiitr) indicate new material to be added to exiiting statute.



SECT ION 2 . 14-H- llO  ( I } ,  C o l o r a d o  R e v i s e d  S t a t u t e s ,  1987 

R e p l . V o l . ,  a s  am e n d e d ,  i s  am end e d  BY THE ADD IT ION OF A NEW 

PARAGRAPH t o  r e a d :

14-2-110. P r o h i b i t e d  m a r r i a g e s .  (1) T h e  f o l l o w i n g  

m a r r i a g e s  a r e  p r o h i b i t e d :

( d )  A MARRIAGE BETWEEN PERSONS OF THE SAME SEX .

- 2- / - q  0 7 - ^ 3 - 3 3 5 ' !
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ALASKA
CIVIL LIBER TIES UN IO N
Ail Affiliate of the American Civil Liberties Union 
P . O . B o x  201844 A n ch o ra g o ,  AIC 99520-1844 
Phone : 1-907-258-0044 F a x :  1-907-258-0288

A p ril 2, 1996

The Honorable Jeannette Jam es 
A la ska  House o f R epresen tatives 
S ta te  C ap ita l
Juneau , A la ska  99801-1182

RE: C o n s t i t u t io n a l A n a ly s is  o f  SB  308

Dear R ep resen ta tive James:

1 am w r it in g  on b eh a lf of the members of the A la ska  C iv il L ib e rtie s Union to express our 
opposition to Senate B i l l .308, on the grounds th a t the b i l l  is  un con stitu tiona l. Senate B il l 308 
proposes le g is la tio n  th a t w il l v io la te the F u ll F a ith  and C red it C lause o f the U n ited  S ta te s and 
A la sk a  C onstitu tions. U nder SB 308, A la sk a  judges w il l be unab le to recognize, for any purpose, 
an  en tire  category of a oiater sta te ’s v a lid  m arriages. A dd itiona lly , SB 308 v io la te s  the  A la ska  
C onstitu tion ’s E q u a l Protection C lause, P rivacy  C lause, and the p roh ib ition  aga in s t 
d isc r im in a tio n  based on sex. The leg is la tio n  SB 308 proposes is  h igh ly  u n u su a l and unw ise , and 
w il l leave A la sk a  hanging ou t in  the fr inges of American law  begging for an expensive le ga l 
challenge.

The ACLU of A la sk a  urges you, to request th a t the House S tate A ffa ir s  Comm ittee 
fo rw ard  SB 308 to the Ju d ic ia ry  Committee for a fu l l review  o f the co n stitu tio n a l is su e s  and 
ra ised  by th is  le tte r and the M arch 28,1996 memorandum w ritten  by le g is la t iv e  counse l T e rr i 
L au te rb ach .1 A fte r ana ly z in g  leg is la tion  a lm ost id en tica l to SB 308, Colorado Governor Roy 
Romer vetoed th is  leg is la tio n  for the fo llow ing reasons:

R egard le ss of m otivation , th is b i l l I  have before me now is s im p lis t ic  and 
d iv is ive . I t  is  s im p lis t ic  because i t  ignores im po rtan t lega l and co n stitu tio n a l 
questions and addressea only one p a rt o f the issue . I t  is  d iv is iv e  because i t  
s in g le s out a group o f Coloradans for condemnation, equating  th e ir 
re la tio n s liip s w ith  incest and b igam y. T ha t is  h u rtfu l, and i t  is  coun ter to 
Colorado's r ich  trad it io n  o f to lerance and freedom .

M arch 25, 1996 le tte r from Gov. Romer t i  *-he Colorado House of R ep resen ta tives.

R ep resen ta tive Jam es, the A la ska  C iv il L ib e rtie s Union urge9 you to rem em ber A la sk a ’s own 
rich  tra d it io n  o f to lerance and  freedom, and the language of our C onstitu tion , as you consider SB 
308.

1 In Terri Lnutcrbach’s oolnion:
SB 308 raises constitutionality issues under both the state and federal constitutions, Sections 1 and 2 
o f  the b i l l  m ight be successfu l ly  challenged under the state constitution’s equal protection clause, 
privacy clause, and the clause prohibit ing discrimination based on sex. Section 2 o f  d ie b i l l  m igh t 
be success fu l ly  chal lenged under the federal constitution's ' lu l l  faith and credit c lau se . ’

March 28, 1990 Memorandum From Tend Lauterbach to Senator Johnny E l l is .
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I .  C o n s t i t u t io n a l A rg u m e n ts  A g a in s t  SB  303

A. The F u ll F a ith  and C red it C lause

H aw a ii rega rds a  m arriage certifica te  issued  purouan t to its  m arriage  law  to be p rim a 
facie evidence o f a v a lid ly  contracted m arriage .2 I t  is  no secret th a t th is  b i l l is  sp ec ifica lly  aimed 
a t H aw a ii because H aw a ii m ight, in  the fu tu re , perm it same-sex m arriage . Thus, SB 308 is  .1 
d irec t a ffron t to the sta te  of H aw aii. The leg is la tu re  proposes to p lace A la ska  in  a p recarious 
position by dec la r in g  th a t A la ska  w il l never honor a category o f H awaii's le g a l judgm en ts . W ill 
H aw a ii respond by re fu s in g  to recognize A la ska  judgments? For example, in  response to 
A la ska ’s  new law , a H aw a iian  court could re fuse to enforce the judgm en t o f an A la ska  court in 
favor o f an A la sk a  bu s in e ss aga in st a cred ito r res id ing  in  H awaii.

The A la ska  and U n ited  S ta tes C onstitu tions provide th a t ju d gm en ts o f one sta te  sh a ll be 
recognized as v a lid  in  o ther sta te s . Tire federa l C lause reads:

F u l l F a ith  and  C red it sh a ll be g iven in  each S ta te  to the pub lic  Acts,
Records and ju d ic ia l Proceedings o f every other S tate .

U .S. Const. A rt. IV , § 1.

The Supreme Court has not ye t ru led  on the issue  of w he the r m arriages m ust be 
accorded F u ll F a ith  and  C redit. Severa l s ta te  and lower federa l courts have ru le d  th a t 
m arriages m u st be g iven fu l l fa ith  and c red it even where the m arriage w ou ld  not be recognized 
under the law s of the forum  Btate.3 The F u ll F a ith  and C red it C lause e sta b lish e s a general 
con stitu tio n a l po licy in  favor o f un iform  recognition o f m arriages th a t are v a lid ly  contracted 
under the  law s  o f o ther Btates.

I f  SB 308 passes, a le ga l and p rac tica l n igh tm are w il l be created. In d iv id u a ls  w il l find 
them se lves s im u ltan eo u s ly  m arried  and  unm arried  in  d iffe ren t p a rts o f the country . Such a 
s itu a tio n  is  un tenab le , both in  te rm s o f fede ra lism  and in  term s of an Am erican ’s  reasonable 
expectation to exercise th e ir fundam en ta l r ig h t o f m arriage.

I t  does not take  a g rea t dea l of im ag ination  to see th a t p ass ing SB 308 is  the f ir s t  step in  
crea ting  a coun try where each sta te  acts independently , lead ing to the b reakdown of the ru le  of 
law . Each A la sk a  R epresen ta tive shou ld  consider w hether the r isk  o f the b reak down o f 
in te rs ta te  re la tio n s i 3 too h igh a price to pay for a piece of leg is la tion  w h ich  has been d ra fted  in 
response to a decision th a t has not ye t even been made by the H aw a ii Supreme Court.

B. The R igh t to In te rs ta te  T rave l

The r ig h t to in te rs ta te  tra ve l w as f ir s t  recognized by the Supreme Court in  C randa ll v 
Nevada. 73 U .S. (6 W all) 35 (1867). In  1969, the U n ited  S ta tes Suprem e Court h e ld  th a t a Btate

i

* Haw. Rev. Slat. §§ 527-1 and 527-13(c)( 1985),
1 Ses, e.g., Thom as v. f tn l l lvan , 922 F.2d 132, 134 (2d Clr. 1990)(Ncw York docs not recognize common-law marriages 
but must g iv e  fu l l  faith nnd credit to marriages that are va l id  under the laws o f  other states); Qrsburn v. G raves . 210 S.W.2d 
496 (Ak. 1948)(Arkonsas must g ive  Aill faith and credit to va l id ly  contracted Texas common-law marriage); Succession of  
R o d g e r s .  499 So.2d 429,295 (Ct. App. Ln. 1986)(Louisiana does not recognize or permit common-law marriages, but must 
g ive  effect to them when v a l id ly  contracted in another state); C f lm m pnaca l l t ie x  rc l. A ! ? X 8 f l t o .  A losff llder, 289 A.2d 83, 
86 (Pa. 1971)(Pennsyivania must g ive fu l l  faith and credit to a Georgia marriage certificate).
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cannot d iocrim inate agu in st people en tering  it s  te rr ito ry  by im posing u n con s titu tio n a l conditions 
on the r ig h t to en ter, ffee Shap iro v. Thompson. 394 U.S. 618, 631 (1969). Cases decided under 
the r igh t to tra v e l provide strong, add ition a l support for the argum en t th a t fa ilu re  to recognize a 
m arriage th a t is  v a lid ly  contracted under the law  of another sta te  is  in con s is ten t w ith  a person’s 
fundam en ta l r ig h t to tra v e l free ly  throughout a l l f if ty  s ta te s o f the m 'ion.

A la ska 's re fu sa l to recognize a m arriage v a lid ly  contracted uu- or the law s of H aw a ii 
p laces a  d ire c t and tang ib le  obstacle in  the path of in te rs ta te  ra ig ra ti 'U. T h is re fu sa l a lso 
im p lica tes o ther con stitu tio n a l p rovisions re la tin g  to due process, th? r ig h t to tra v e l and move 
free ly  th roughout the nation , equa l protection, in te rs ta te  commerce, end p riv ile ge s and 
im m un itie s , as w o ll ub the fundam en ta l r ig h t to m urry  itse lf. For example, a m a rr ie d  couple 
re s id in g  in  H aw a ii who w ished  to move to another sta te  to accept an em p loym ent opportun ity or 
for m ed ica l tre a tm en t, w ou ld  have to choose between th e ir m arriage and th e ir  r ig h t to tra v e l.4 
Under the A na lys i ucuased in  footnote 4, below, A la ska  w il l need to dem onstra te  a compelling 
in te re s t in  bann ing same sex m arriages, since A laska 's law  im p inges on a t le a s t two 
fundam en ta l r igh ts : the r ig h t to m arry and the r ig h t to trave l.

C. E qu a l Protection

The Supreme Court o f H aw a ii based its  decision on the ra tiona le  th a t bann ing same sex 
m arriages is  in v id io u s d iscrim ina tion  on the ba s is o f sex which v io la te s the C onstitu tion  of 
H aw aii. B aehr v. Lew in . 852 P .2d 44 (Hawaii 1993). O f note, the A la ska  C on stitu tion  exp ressly 
provides th a t "no person is  to be denied the enjoyment of any c iv i l or p o litic a l r ig h t because of 
race, color, creed, sex , or na tio n a l o rig in .” A rt. I, § 3. On th is  point, L eg is la tive  Counsel T e rri 
Lau terbach  po in ts out:

The A la ska  Supreme Court could very w e ll use the same reason ing a s the H aw a ii 
Supreme Court d id . O ur sta te  a lso has a constitu tio na l p rovision th a t spec ifica lly  
p roh ib its d iscrim ina tion  based on sex, thereby m aking i t  a p a r t ic u la r ly  im portan t 
c la ss ifica tio n  for purposes o f app lying the ba lancing te s t used unde r the s ta te ’s 
equa l protection c lause . T Iub means that, in  A laska , the sta te  w ou ld  a lso  have to 
show a compelling s ta te  in te re s t in  p roh ib iting same-sex m arriages i f  the court 
found th a t the p roh ib ition d iscr im ina ted  on the basis o f sex. U n le ss the court could 
find  a compelling in te re s t th a t escaped the notice o f the o ffic ia l comm ission in  
H aw aii, the p roh ib ition  aga in s t same-sex m arriages w ou ld  lik e ly  be found 
un con stitu tio n a l as a v io la tion  of the sta te ’s  equa l protection c lause .

M arch  28, 1996 M em orandum  from T e rr i Lauterbach to Senator Johhny E ll i s  (footnote 
om itted).

i

4 la  refusing to recognize a couples' va l id  marriage, A laska may be found to be "undu ly  in icrferc(ing) with the right to 
“migrate, resettle, find n new jo b ,  nnd start a new l i fe . ’"  Shapiro v . Thompson. 394 U.S. 618,629 (1969). InShngitQ, the 
Court found that the Equa l Protection Clause incorporated the right to travel and employed a str ic t scru tiny analysis. The 
strict scrutiny analys is requires the State to demonstrate a compell ing interest in the proposed regulation which cannot be 
served by  a more narrow ly tai lored means. In Shitpilfl, the Court found that state and federal p rovis ions deny ing welfare 
benefits to persons who had not resided within the jur isd ict ion for at least a year deterred nnd penalized travel 
Subsequently , in Dunn v. R l i imse in , 405 U.S. 330,339-340 (1972) the Court held that Shapiro d id not rest upon a f inding 
dint denial o f  welfare actua l ly deterred travel. The JQimn Court clar if ied that the comp T in g  state interest test is triggered 
by  “any classif ication which serves to penalize the exercise o f  [the right to trave l ] ."



Represen ta tive Jam es 
Page Fou r

In  1996, those who oppose SB 308 have testified  th a t since m arriage is  tra d it io n a lly  
de fin ed  aa u un ion betw een people of d iffe ren t Bexes, same sex m arriages do not requ ire  
recognition. I t  io im po rtan t to remember th a t while m arriage has tra d it io n a lly  been defined as a 
un ion between people o f d iffe ren t sexes, i t  w as also trad it io n a lly  defined aa between people o f 
the sam e race. A s re cen tly  as 1967, the m a jo rity  o f sta te governments denied in te rra c ia l couples 
the r ig h t to m arry . Subsequen tly , the U n ited  S ta tes Supreme Court c la r if ie d  th a t 3ince 
Am ericans have a fun dam en ta l r ig h t to m arry, V irg in ia 's in te re s t in p reven ting in te rra c ia l 
m arriages waa not su ff ic ie n t to ju s t ify  the abridgm ent o f "one o f the v ita l persona l r igh ts 
e ssen tia l to the o rd e r ly  p u rsu it o f happiness by free people." Lovim r v. V irg in ia . 388 U.S. 1 
(1967).

J u s t as the U n ited  S ta tes C onstitu tion protecta people from d iscrim ina tion  based on race, 
the A la ska  C onatitu tion  protects a ll A la skan s from d iscrim ination  based on sex. Therefore, 
unde r A laakn law , a rgu ab ly  a m arriage License may not be denied on the b a s is  o f the sex o f 
e ith e r o f the app lican ts. C learly , under A laaka law , the S ta te ’s purpose in  deny ing equa l 
protection o f law  to a c it izen  based on sex, m ust be balanced aga in st '.he n a tu re  and ex ten t o f the 
in fr in gem en t of in d iv id u a l r igh ts . The sta te ’s ju s tifica tio n  th a t m arriage is  tra d it io n a lly  defined 
as a un ion between men and women, is  u n lik e ly  to w ith stand  the A la ska  Supreme Court’s  E q u a l 
Protection an a ly s is . In  th in k in g  about a fu tu re  lega l challenge to SB 308, the le g is la tu re  shou ld  
con side r w hether there  i s  a stronger pub lic policy aga inst same-sex m arriages in  1996, than 
there w as ag a in s t in te rra c ia l m arriages in  1967.

I I .  C o n c lu s io n

The U n ited  S ta te s and A la ska  Constitu tions embody a common sense expectation th a t 
ba s ic  freedom s do not exp ire when c itizen s cross sta te  lines. I f  a person is  m arr ied  in  one sta te , 
th a t person has a r ig h t to expect a ll o ther s ta te s to recognize a v a lid ly  contracted m arriage . The 
A la sk a  C iv il L ib e rtie s Union urges you to vote no on SB 308 because the b i l l  is  un con stitu tiona l 
and  w i l l  tie  A la sk a  up in  need less, expensive and protracted lit ig a tio n  which the sta te  w ill 
undoub ted ly  lose.

R esp ec tfu lly  yours,

c ( ^ _  i f c j z ____

Lynn S tim le r 
E xecu tive  D irecto r
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UPDATE ON SAMS-9BX MARRIAGE BANS
A p r * !  3 ,  1 9 9 6

ALABAMA: in senate committee Introduced by Sen. Armietead.Committee vote scheduled for 4/10. Black csucuo keope putting it on hold they have until May «th to get it passed.Sen. Armlatead 1134) 242-7877.
ALASKA; K3 227 Introduced and la currently dead in house education end social services committee. However Senate B ill 308 which ie clearer has passed Senate by vote of 16 to 3 on 3/28. In houee, wetting to bo asoignad to committee.Michael Johnstor.-Kerusso Minietrico (907) 333-4673.
ARIZONA: Introduced legislation Monday March 25th. Prohibito si •DOK marriage and prohibits other state's marriage. They're usi. • • their etrike a ll amendments provision and pulling ar. amendment adding sexual orientation to e hete crimes package tc put in a oame ■ex marriage ban. Has yet to considered.Len Muneil (602) 922-3101.
CALIFORNIA: pasted house by a vote of 41-34, now goeo to Senate,hearings not scheduled until April ISth. Defines marriage and prohibito recognising Hawaii marriages.Assb. Pete Knight (916) 44S-749B.
COLORADO: PaB«ed cut of house by one vote and senate by 20 to 14vote 3/12. Deflneo marriage. Romer vetoed b i ll 3/25 saying Colorado law already prohibits oame sex marriage and called the b i l l devlsive.Hep. Marilyn Wusgrave (303) 066-3706 
FLORIDA: Is Introducing legislation.
anoaoiA: Passed house by vote of 135 to 10, Peb. 14. PassedSenate 47-0 3/14 Defines marriage, refuses licensee from other otatee. Governor signed into law, April 2nd.Rep. Ron Crews (770) 451-2038.
HAWAII: Working on constitutional amendment which would solve thesame sex marriage lssuo. Has passed house, tied up in senate, but citizens are lobbying hard. Muot paaa senate judiciary committee by April 4th, they need one more vote.Mike Gabbard (608) 523-7739.
tdahoi Passed the Houee 66-4 and Senate by 24-6 vote. Governor Batt signed 3/iu.
ILLINOISi Passed out of Senate by a vote of 42 to 9 . House recsseing until After April 10. 6hould have enough vntao in house CO over ride veto as well.Coalition for Traditional Values Virginia Nurmey (217) S06-4647
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ICWA; Passed houss by vote of 86 to 11 Feb. 30, Killed in Senate Judiciary committee. They had enough votes it they get have gotten it out of committee. Already hafl marriage definition.Rep. Stove GruJbbB (319) 333-2460.
KASSA3; Houaa member ir.croducao amendment to ban same sex marriage to Senate b i l l 515 dropping requirement that Judges trruflt okay underage marriage. It passes 81-24 on March 20th. Now goeo back to Senate for cor.ferencs vote on April 4th.
MISSISSIPPI: Had voteo in senate and house to pass it , but with•hut downs for weathsr. the legislature was unable to get to i t .
MISSOURI: introduced two b ills  in assembly. HB 1454 prohibits!marriage of homosexuals, second b i ll H9 1455 would prohibitadoptions by homosexuals. Hearing scheduled 3/27 but stalled because of po litica l manuverir.g.
MICHIGAN: Hafl a couple b i lls  to ban eam« sex marriage. One toprohibit state from, recognizing marriages from other stater and one to outright forbid same sex marriages.
NEBRASKA: Had amendment ready to go, but governor said it  wasn'tr.aesssary. Attorney Oeneral'e office sayo not so. (B ill nolegalize same sex marriage was k illed .)AO Don Stenbsrg (402) 471-2682.
SOUTH CAROLINA; In house judiciary committee. No action taken sofa r. Has to ba out by May 15th in order to be voted on.
SOUTH DAKOTA» Passed house Jan. 31 by 49 to 18 Vote and senate Feb. 1£ by a 26 to 8 vote, signed by governor. Feb. 17 Rep. Roger Hunt (60?) 773-3851.
WASHINGTON: Passed house by 66 Co 33, k illed by Senate committee.Defined marriage.Rep. B i ll Thompson (360) 796-7892.
KENTUCKY: 3 b i l ls  to prohibit recognition of same aex marriage, 1defines marriage. 1 prohibits recognition of same aex marraiges from other states, and 1 amendment. Passed Senate. However died in House.
TENNESSEEi Passed senate ilmoot unanimously with one abstention. Family institute soye they believe it w ill pa3a house easily. Kae already paeeed committees, expect house floo r vote weak of April 15th. State would not recognize same sox marriages performed in other a t a t ea  and it defines marriage.
UTAH: First to pasa legislation in *95.
VIRGINIA: Killed in committae early in asccion.



rxit- +. i : . ?vrw

WISCONSIN; Bil* introduced 3/la. Prohibit* gimi sex marriages and chOB« from other states, AB 1C<2. Running out or eima, doubts i f  rt w ill be able to ever, come up.
Rep. Lorraine Seratti (6C9) 266-566C.

WYOMING: b i l l failed, Budget year, legislature didn't want toaeal with it . Will probably paaa next year.
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TO :
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Same-Sex Marriages (SB 308)

Senator Johnny Ellis 
Attn : Lynn Kenney

Terri Lauterbach 
Legislative Counsel

You have asked whether there are constitutionality issues raised by SB 308, a b ill that would 
prohib it same-sex marriages in Alaska and prohibit recognition of, or enforcement o f 
contracts relating to, same-sex marriages valid ly contracted elsewhere.

In my opinion, SB 308 raises constitutionality issues under both the state and federal 
constitutions. Sections 1 and 2 o f the b ill might be successfully challenged under the state 
constitution's equal protection clause, privacy clause, and the clause prohibiting 
discrim ination based on sex. Section 2 o f the b ill might be successfully challenged under 
the federal constitution's "fu ll faith and credit clause" (art. IV , sec. 1, U.S. Constitution1).

D ISCUSSION

Section 1 o f SB 308 clarifies existing law by providing that marriage "is a c iv il contact 
entered into by one man and one woman," thereby prohibiting marriages from being entered 
into in Alaska by two men or two women.

The Supreme Court o f Hawaii has detennined that this type o f prohibition discriminates on 
the basis o f sex. Baehr v. Lew in . 852 P.2d 44 (Hawaii 1993). Because "sex" is a suspect 
classification under the Hawaii constitution, the court held that the statute prohibiting same- 
sex marriages was "presumptively unconstitutional" under its equal protection clause unless 
the state could meet a two-pronged "strict scrutiny" test: (1) demonstiation o f a compelling 
interest to jus tify the discrim ination and (2) a showing that the law prohibiting same-sex 
marriages was narrowly drawn to avoid unnecessary abridgment o f constitutional rights. The

'The pertinent part o f art. IV , sec. 1, o f the U.S. Constitution reads as follows: "Full 
faith and credit shall be given in each state to the public acts, records, and jud ic ia l 
proceedings o f every other state."



court's decision included strong language identifying the "fundamental" nature o f marriage 
as a c iv il right, including the fo llow ing passages:

The freedom to marry has long been recognized as one o f the vital personal 
rights essential to the orderly pursuit o f happiness by free people.

So "fundamental" does the United States Supreme Court consider the 
institution o f marriage that it has deemed marriage to be "one o f the 'basic 
c iv il rights o f [men and women.]’"

The Hawaii supreme court sent the case back to a lower court to determine whether the 
prohibition against same-sex marriages could meet the strict scrutiny test.

Tire lower court has not yet issued its decision under the supreme court's test. However, the 
Hawaii legislature established an offic ia l Commission on Sexual Orientation and the Law 
to study related issues. It has been reported in the Juneau Empire that this commission 
issued its final report earlier this year. Among its conclusions, according to the Juneau 
Empire, was that there were no state interests compelling enough to jus tify the prohibition 
o f same-sex marriages in Hawaii.

The Alaska Supreme Court could very weli use the same reasoning as the Hawaii Supreme 
Court did. Our state also has a constitutional provision that specifically prohibits 
discrim ination based on sex, thereby making it a particularly important classification for 
purposes o f applying the balancing test used under the state's equal protection clause.3 This 
means that, in Alaska, the state would also have to show a compelling state interest in 
prohibiting same-sex marriages i f  the court found that the prohibition discriminated on the 
basis o f sex. Unless the court could find a compelling interest that escaped the notice o f the 
offic ia l commission in Hawaii, the prohibition against same-sex marriages would like ly be 
found unconstitutional as a violation o f the state's equal protection clause.

Section 2 o f the b ill m ight also be unconstitutional for the same reason. By withholding 
recognition o f same-sex marriages performed in other jurisdictions while recognizing other 
marriages performed in those jurisdictions, the state would be discriminating in the same way 
that it discrim inates under section 1 o f the b ill - on the basis o f sex. Our court could well 
find that, by singling out these marriages as being contracts that are unenforceable in this 
state, the state is denying equal protection o f its laws.

Senator Johnny Ellis
March 28, 1996
Page 2

2The Alaska constitution's privacy clause would likely be considered as an additional 
reason for inquiring that a compelling state interest be shown to jus tify prohibition o f same- 
sex marriages. The rights involved in decisions relating to marriage and family matters have 
long been recognized to be w ith in the realm o f privacy.



Section 2 might also fa il under the federal constitution's provision that requires that states 
give "fu ll faith and credit" to the "public acts, records, and jud ic ia l proceedings" o f other 
states. Since marriage is a public act involving a judicia l proceeding recorded in the records 
o f sister states, the court could find that our state must recognize those marriages. This could 
be so even though marriage has long been considered to be an area that may be regulated by 
the states. The U.S. Supreme Court found unconstitutional a Virg in ia law under which 
Virgin ia would not recognize interracial marriages even though 30 states banned interracial 
marriages around that time. Loving v. V irg in ia . 388 U.S. 1 (1967) The states' interests in 
regulating marriage had to give way when the constitution was violated.

Senator Johnny Ellis
March 28, 1996
Page 3 <

I f  you have further questions on this issue, please let me know.

TM L:g lc
96-189.glc
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Sponsor Statement — SB 308

An Act clarifying a statute relating to persons who may legally 
marry; relating to same-sex marriages; and providing for an effective

date.

Senate B ill 308 amends the existing statute governing marriage in Alaska, 
to clarify that marriage is a civil contract entered into between "one man and one 
woman". The current statute uses the gender-neutral term "person". In light o f 
recent litigation on the subject o f same-sex marriages, including the case Brause 
and Dugan v. State o f Alaska, the existence o f such ambiguous language in statute 
is problematic.

In a March 31, 1995, written opinion the Department o f Law expressed 
that only marriages between persons o f the opposite sex would likely be 
recognized by the courts as authorized under current law, despite the gender- 
neutral language in the statute. This opinion is based on the fact that the original 
Alaska Marriage Code o f 1963 specified that marriage is a contract entered into 
by a "man" and a "woman". The change to "person" in 1974 was the result o f a 
revisor o f statutes bill. There was no intent by the legislature to change the 
definition or requirements for marriage in a substantive way.

Nevertheless, the Department o f Law acknowledged in its opinion that the 
existing language is problematic: "Using hindsight, we would have to say that the 
1974 revisor's bill should not have amended AS 25.05.011 in the way that it did. 
First, the change to sex-neutral language can be viewed as making a m a jo r 
substantive change in the law, inappropriate for a revisor's bill." [emphasis 
added] In order to eliminate ambiguity, SB 308 restores the traditional 
language in the marriage definition.

SB 308 also adds new language to the marriage statute stating that same-sex 
marriages recognized by other states or foreign countries are void in Alaska. 
This language is in response to the 1993 decision o f the Supreme Court o f Hawaii 
in Baehr v. Lewin, in which the court ruled that it may be unconstitutional for



Hawaii to disallow same-sex marriages, absent a compelling interest by the state. 
The case was remanded to the lower court which will rule on the case in July or 
August 1996.

The prospect o f same-sex marriages being allowed in Hawaii or other states 
raises the possibility that Alaska would have to recognize such marriages if the 
"couples" moved to Alaska. Absent a strong legal policy in Alaska which 
excludes same-sex marriages, the courts could find that a marriage valid in one 
state is valid in all states. The people o f Alaska have not chosen, either directly 
or through their elected representatives, to recognize same-sex marriages. The 
issue o f same-sex marriages is one that should be decided by Alaskans, not by a 
court in Hawaii or any other state.

A third component o f SB 308 states that a "same-sex relationship may not 
be recognized by the state as being entitled to the benefits o f marriage." This 
language precludes the state from recognizing same-sex "domestic partnerships" 
which are not legal marriages, but could be deemed to be entitled to the benefits 
o f marriage, especially in the context o f employee benefits.
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Talking Points on Senate Bill 308

States that have enacted bans on same-sex marriage:

Idaho (signed into law, 03-18-96)
Utah (first state to enact law — 1995)
South Dakota (signed into law, 02-17-96)

States where same-sex marriage bans have passed both houses:

Colorado (vetoed by Governor, 03-25-96)
Georgia (waiting for Governor to take action)

States where same-sex marriage bans have passed one house:

California
Iowa
Kansas
Oklahoma
Washington

States where same-sex marriage bans have been approved by at least one 
committee of referral:

Alaska
Illinois
Tennessee

States where same-sex marriage bans have been introduced:

Alabama
Arizona
Missouri
Michigan
Kentucky
South Carolina
Wisconsin



Responses to arguments

A r g u m e n t :  SB 3 0 8  w i l l  in e v ita b ly  be ch a lle n g e d  in  c o u r t,  thus  
in v o lv in g  the s ta te  in  expensive a n d  a v o id a b le  l i t ig a t io n .  The  
le g is la tu re  s h o u ld  spend  its  tim e  on  m ore  u se fu l endeavors .

Response: the state is already involved in expensive litigation on 
this issue (e.g., B rause  &  D u g a n  vs. S tate o f  A laska and Tum eo a n d  
W attum  vs. U n iv e rs ity  o f  A la s k a ). SB 308 is certainly not the c a u s e  
of this litigation, but it is a prudent re s p o n s e  to it. In fact, SB 308 
may very well help the state a v o id  future litigation on these issues 
by clarifying statutes which currently have a degree o f ambiguity.
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S o c i a l  e n g i n e e r i n g
A S TH E University of Alaska begins a new term, employees are 

being introduced to a new wrinkle in their health care benefits. 
Ifa'called “financially interdependent partners.”

Aa mandated in a ruling earlier this year by Fairbanks Superior 
Court Judge Mary Greene, the university is offering the same 
health care benefits to unmarried couples as it does to married ones. 
Thfe UA is appealing Greene’s ruling to the Alaska Supreme Court 
‘bin is implementing the program while it  awaits a final resolution.

Unmarried couples qualifying under the interim program are not 
necessarily heterosexual. Man-man or woman-woroan partners are 
OK, as long as they are living together and sign an affidavit of finan­
cial interdependency — meani: g each claims to be responsible for 
the common welfare of the other and for the children either may 
have.

Up until now, a legal marriage contract was required as the basis 
for extending employee health care benefits to a spouse and chil­
dren. Now, apparently, anything goes.

Setting aside the moral and social implications, consider the eco­
nomic costs involved.

Ifthe decision is allowed to stand, it  is a given that it w ill auto­
matically extend to every state and local government employee, and 
before too long to the private sector.

Employees would find themselves in a position of almost unlimit­
ed possibilities for interdependent partnerships. Just sign an affi­
davit and bring a friend, relative, neighbor or whoever — and their 
kids — under the umbrella of state health care insurance.

Sexual intimacy is not one of the conditions needed lor partners to 
qualify under the interim health benefit program. A ll that is neces­
sary is an informal promise between two people that they intend to 
live together and support one another.

The potential costs of extending health coverage to many thou­
sands of additional people are substantial Judge Greene apparently 
didn’t  consider those costs. Let’s hope the Supreme Court does.

The sanctity of marriage, the legal commitment in the vows of 
husband and wife, the obligations of raising a family, and the contri­
butions of families to the community are far too important to simply 
downgrade and dismiss as being on a par w ith “financially interde­
pendent partners.”

I t  is one thing for consenting adults to choose their own lifestyles 
and relationships. It ’s quite Enother for government to legitimize — 
or finance — those choices. Government should not be doing tha t

Whether or not the high court overturns Judge Greene’s ruling, 
the Legislature next session should take action to clarify state law 
regarding public employee benefits.

State policy must recognize and uphold, not erode, the legitimacy 
of the marriage contract.
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Hawaii’s step toward gay marriage too far for U.S
10

to
(!)

By LISA SCHIFFREN 
A s s tu d y  a f t e r  s tu d y  an d  v ic ­

t im  a f t e r  v ic t im  t e s t i f y  to  th e  
so c ia l d e v a s ta t io n  o f th e  s e x u a l 
re v o lu t io n , e a sy  d iv o rc e  an d  out- 
o f- w ed lo ck  m o th e rh o o d , m a r  
r ia r e  is  fa sh io n a b le  aga in  

A n d  p a re n th o o d  h a s  t r a n s ­
fo rm ed m an y  b a b y  boom ers in to  
a d vo ca te s  o f b o u rg eo is no rm s.

In d e e d , w e  h a v e  com e so fa r  
th a t th e  s u rp r is e  Is su e  o f th e  
p o lit ic s !  sea son  is  w h e th e r h om o ­
sex u a l “ m a r r ia g e "  sh o u ld  b e  le ­
g a lize d . T he H aw a ii c o u r ts  w i l l  
l i k e ly  r u le  th a t  g a y  m a rr ia g e  is  
le g a l, an d  o th e r s ta te s  w i l l  be  
re q u ire d  to  accep t those m a r ­
r iag e s as v a l id .

C on s id e r in g  w h a t a m om en ­
tous change th is  w o u ld  be — a 
ra d ic a l r e d e f in it io n  o f so c ie ty 's  
m o st fu n d am en ta l In s t i t u t io n  — 
th e re  h as been  a lm o s t no re a l 
d eba te . T h is  l i  b e cau se  th e p rem ­
ise  I t  u n im a g in a b le  to  m an y , en d  
the fo rce s  o f p o lit ic a l co rre c tn e ss 
h a v e  descended  on th e d is c u s ­
s io n , ra is in g  th e cost o f o p p o s i­
tion .But one may (eel the same

a ffe c t io n  fo r  one's h o m o se x u a l 
f r ie n d s  an d  re la t iv e *  a i  f o r  a n y  
o th e r , a n d  b e  g e n u in e ly  p le a se d  
fo r  th e  h ap p in e ss  tb e v  d e r i/ e  
from  re la t io n sh ip s , w h i le  oppos­
in g  g a y  m a r r ia g e  fo r  p r in c ip le d  
re a son s .

"S am e- sex m a r r ia g e "  Is  in h e r ­
e n t ly  in c o m p a t ib le  w i t h  ous c u l ­
tu re 's  u n d e r s ta n d in g  o f  th *  In s t i ­
tu t io n . M a r r ia g e  I s  e s s e n t ia l ly  a 
li fe lo n g  com pac t b e tw een  a m an  
end  a  w om a n  com m itte d  to  s e x u ­
a l e x c lu s iv i t y  an d  th e  c re a t io n  
and  n u r tu r e  o f o ffsp r in g .

F o r  m o s t A m e rica  n r , th e  m a r i ­
t a l  u n io n  — a s  d i s t in g u i s h e d  
from  o th e r  s e x u a l r e la t io n s h ip s  
and  le g a l a n d  econom ic p a r tn e r ­
sh ip s  — Is  im b u e d  w ith  a n  a sp e c t 
o f h o lin e s s . T hough  m an y  o f u s  
a re  u n c o m fo r ta b le  u s in g  r e l i ­
g io u s  la n g u a g e  to  d is c u s s  s o c ia l 
an d  p o li t ic a l is su e s , Judeo-Chris- 
t la n  m o r a li t y  in fo rm s o u r  v ie w  
o f f a m i ly  l i fe .

T hough  I t  is  Dot p o lit e  to  
m e n t io n  i t ,  w h a t  th e  Ju- 
deo  C h r is t ia n  t r a d i t io n  h a s  to  
s a y  a b o u t  h o m o se x u a l u n io n s  
co u ld  n o t be c le a re r . In  a d iv e r s e .

open so c ie ty  su ch  as o u rs , to le r ­
ance o f h o m o se x u a lity  Is  a n ece s­
s i t y .

B u t fo r m an y . I t s  p ra c tic e  d e ­
p ends on a t r ic k  o f  c o g n it iv e  
d issonance  th a t  a l lo w s  p eop le  to  
b e lie v e  In  th e  J u d e o C b r is t la n  
m o re l o rd e r  w h i le  D o n a t in g , o f ­
ten  w ith  g en u in e  re g a rd , th e  d i f ­
fe re n t l i v e s  o f  h om o se xu a l a c ­
q u a in ta n ce s . T h a t Is  w h y , th o ug h  
hom o sexua ls  m a y  b e lie v e  th a t  
th e y  a re  m e re ly  se e k in g  a sm a l l 
e xpan sio n  o f  th e  d e f in it io n  o f  
m a rr ia g e , th e  m a jo r i t y  o f A m e r i­
c an s p e rc e iv e  th is  change a s  a 
ra d ic a l d e co n s tru c tto n  o f  th e  in ­
s t itu t io n .

S om e m a k e  th e  c o n se rv a t iv e  
a rgum en t th a t  m a k in g  m a r r ia g e  
a  c i v i l  r ig h t w i l l  b r in g  s t a b i l i t y ,  
an  en d  to  p ro m is c u ity  a n d  a  
sen se o f  f a ir n e s s  to  g a y  m en  an d  
w om en . B u t tb e y  m is s  th e  p o in t.

S o c ie ty  c a re s a b o u t s t a b i l i t y  in  
h e te ro se xu a l u n io n s  because I t  Is  
c r i t ic a l fo r r a is in g  h e a lth y  c h i l ­
d ren  an d  t r a n sm u t in g  th e  v a lu e s  
th a t  a re  th e  L a s ts  o f  o u r  c u ltu r e .

W hether h om o se xu a l r e la t io n ­
sh ip s  en du re  I s  o f  l i t t le  concern

to  so c ie ty . T h a t Is  a lso  tru e  o f 
m o s t c h i ld le s s  m a rr ia g e s , harsh  
a s  i t  is  to  sa y . S o c ie ty  has w ise ly  
chosen no t to  d if fe re n t ia te  be­
tw e e n  m a r r ia g e s ,  b e c a u se  I t  
w o u ld  re q u ir e  m e d d lin g  in to  (he 
m o tiv e s  a n d  d e s ire s  o f everyone 
w ho  a p p lie s  fo r  a  licen se .

la  t r a d i t io n a l m a rr ia g e , the t ie  
t h a t  r e a l l y  b in d s  fo r l i f e  Is  
sh a re d  r e s p o n s ib i l i t y  fo r th e  c h i l­
d re n .

A  sm a ll f ra c t io n  o f  g ay  coup les 
m a y  choose to  r a is e  c h ild re n  to ­
g e th e r . b u t  su ch  c h i ld re n  are 
o f fs p r in g  o f one p a r tn e r  and  an 
o u ts id e  c o n tr ib u to r . W hat w i l l  
k e e p  c a y  m a r r ia g e s  to g e th e r 
w hen  In d iv id u a ls  t ir e  o f  each 
o ther?

S im i la r ly ,  th e  a rgum en t th a t 
le g a l m a rr ia g e  w i l l  check p rom is­
c u i t y  b y  g a y  m a le s  ra ise s  the 
q u e s t io n  o f h ow  a  "p ie ce  o f 
p a p e r"  w i l l  d o  w h a t th e  th re a t o f 
A ID S  h as n o t. L e sb ia n s  seem  to 
h a v e  l i t t l e  p ro b lem  w ith  monoga­
m y . o r th e  re s t o f  w ha t co n s ti­
t u t e s  " d o m e s t ic a t io n , "  d e sp ite  
th e  absence o f  o f f i c ia l s ta tu s .

F in a l ly ,  th e re  i s  the so-called

fa ir n e s s  a rg um en t. T h e  governW  
m en t g iv e s  t a x  b e n e f i t s ,  i n h e r i t  
la n c e  r ig h t s  a n d  em p lo y e e  ben«0  
f i t s  o n ly  to  th e  m a r r ie d . A g a in  1 
th e se  f in a n c ia l b e n e f i t s  e x is t  t( 
h e lp  c o u p le s  r a is e  c h i ld r e n . Tas|T 
re fo rm  is  an  e f f e c t iv e  w a y  t(2  
re m o v e  d is t in c t io n s  am o n g  e a r n « 
ere . ™

I f  th e  A m e ric an  p e o p le  are 
In te r e s te d  In  a r a d ic a l e x p e r t  p  
m en t w i t h  same-sex m a rr ia g e s ,m  
th e n  s u b je c t in g  i t  to  th e  p o l l t k a ln  
p ro ce ss  i s  th e  r ig h t  ro u te . F o r  s p  
c o u r t  in  H a w a i i to  a s s um e  th a t  lt3  
h a s  th e  p o w e r to  r a d ic a l ly  rxU -  
f ln e  m a r r ia g e  I s  a  s tu n n in g  a b u se  
o f  p o w e r .

T o  p re se n t h o m o se x u a l m a r  
r ia g e  a s  a  f a i t  a c co m p li, w ith o u t  
n a t io n a l d e b a te , is  a s e r io u s  po­
l i t i c a l  e r ro r . A  so c ie ty  s t r u g g l in g . ,  
to  re c o v e r  fro m  30 y e s r e  o f  w eak- S  
en ed  n o rm s an d  b ro k e n  fa m i l ie s  H 
is  n o t l i k e l y  to  re spon d  g e n t ly  to  
h a v in g  a n  in s t i t u t io n  c e n tr a l to  w
m o s t p eop le 's  l i v e s  a lte r e d . p
---------------------------------------------OB
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Same-sex 
marriage 
debated 
in Senate
■ Proposed legislation 
would ban them here
By MARK SABBATINI
TMt JUNEAU EMP1R£

A proposal prohibiting same- 
sex marriages in Alaska sparked 
debate today about family values, 
the Bible and courtrooms.

Supporters said the Senate bill, 
introduced Friday, is a reaffirm­
ation of traditional marriages. 
They also said it is needed to clar­
ify current law to avoid legal 
challenges that could arise this 
summer when a decision in a Ha­
waii same-sex marriage court 
case is expected.

But opponents who testified at 
a Senate Health, Education and 
Social Services Committee meet­
ing today called the bill gay-bash­
ing and said current state law al­
ready effectively bans such mar­
riages.

“I feel right now like my 
daughter is being threatened and 
discriminated against by the 
same people who were elected to 
lead us," said Marsha Buck, a 
member of Parents and Friends 
of Lesbians and Gays, a Juneau 
group. "This attempt not only ap­
pears to be unnecessary, but 
mean-spirited and hurtful."

Senate Bill 308 states a legal 
marriage is "entered into by one 
man and one woman," denies 
state benefits to those in same- 
sex relationships and declares 
same-sex marriages from other 
states "void” here. The law 
would apply to past as well as fu­
ture same-sex marriages.

Another hearing on the bill, 
sponsored by the HESS commit­
tee, is scheduled Wednesday.

Sen. Loren Leman, an Anchor­
age Republican who chaired to­
day's meeting, said he considers 
same-sex marriages wrong and 
believes government has a duty 
to protect core institutions of soci­
ety such as the family.

"Government has a role to up­
hold several things," he said. 
"One is to uphold order in socie­
ty."

Leman said the biil is also 
I needed to reaffirm state law be- 
! cause of a court case in Hawaii 

where an appeal involving sever­
al same-sex marriages is being 
considered.

The Hawaii Supreme Court 
ruled in 1993 the state's refusal to 
issue marriage licenses violated

PloEse ass M a rr ia g e , Page 8

M a r r i a g e . . .
C o n t in u e d  f ro m  P a go  1

the state’s constitutional guaran­
tee of equal protection. The case 
has been referred back to the tri­
al court for review on whether the 
state has a compelling interest in 
banning such marriages, and a 
ruling is expected this summer.

Sara Boesser, a member of the 
Southeast Alaska Gay and Lesbi­
an Alliance, said the Alaska bill 
amounts to gender discrimina­

tion. She predicted it would be 
struck down by federal courts, af­
ter a costly legal battle by the 
state.

“This is the most blatantly 
anti-gay and lesbian bill in the 
Legislature,” she said.

Opposition to the bill was 
voiced by Rep. Kim Elton, a Ju­
neau Democrat, who said it is un ­
necessary and a waste of the Leg­
islature’s limited time.

"I don't think government has 
any right to tell me whether my

chosen form of happiness is inap­
propriate,” said Elton, v/ho is 
married to writer MaryLou El­
ton.

Elton questioned why the bill 
was able to get a hearing on such 
short notice when legislation on 
more important issues is being ig­
nored.

"It is certainly not an issue on 
the same scale of welfare reform, 
as short- and long-term budget­
ing, as managing our natural re­
sources,” he said.
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Legislation would prohibit same sex marriages
By DAVID GERMAIN
Assoclaled Press Wrllor

JUNEAU — Same-sex marriages 
would be prohibited under proposed 
state legislation, with supporters 
saying it would preserve traditional 
families and opponents calling the 
measure discriminatory.

The bill was debated Monday in 
the Senate Health, Education and 
Social Services Committee, which 
introduced the measure last week. 
Most testimony at the hearing came 
from gay men and lesbians who said 
the measure would deprive them of 
the same tights granted to hetero­
sexuals.

In practice, Alaska law already 
p ro h ib its  sam e-sex  m arriages. 
Supporters said the bill was intro­
duced to make the law clearer and to 
preempt a pending court decision on 
same-sex marriages in Hawaii.

Susan Hargis, board chairman for 
the Southeast A laska Gay and 
Lesbian Alliance, said she has made 
a life tim e com m itm ent with a 
woman she would like to legally 
wed.

"1 certainly don't want one, but if 
I went out and had a sex-change

operation, I could gel married," 
Hargis told the committee. “That’s 
bizarre."

Sen. Loren Leman, a committee 
member, said lie believes homosex­
ual marriages undermine traditional 
families and social values.

" I ’m a proponent for monoga­
mous, heterosexual marriages," said 
Leman, an Anchorage Republican. 
“ I believe that kind of family is the 
strongest foundation of society, and 
I think same-sex marriages are inap­
propriate."

The Rev. Howard Bess, a Baptist 
m in is te r at the C hurch o f the 
Covenant in Wasilla, opposed the 
bill, saying lie knows many gay cou­
ples.

"They are every bit as commit­
ted, every bit as monogamous, every 
bit as stable, every bit as wholesome 
as a heterosexual marriage," Bess 
said.

State law does not specify that 
marriages must be only between a 
man and a woman, though the 
Alaska attorney general's office has 
said that courts probably would 
uphold only opposite-sex marriages 
the way the rules are now written.

Alaska is being sued by two men

who were denied a marriage license 
in Anchorage last year, said assistant 
attorney general John Gaguine. 
Their claim is (hat prohibiting a 
same-sex marriage is unconstitu­
tional, Gaguine said.

The bill would spell out that mar­
riages could lake place only between 
a man and woman. Leman said that 
would clarify stale law and protect 
Alaska from a court ruling that might 
a llow  sam e-sex  m arriages in 
Hawaii.

The Hawaii Supreme Court in 
1993 ruled in favor of three gay cou­
ples who claimed they had been ille­
gally denied marriage licenses. The 
justices sent the case back for trial in 
a lower court, which is scheduled to 
hear arguments this summer.

That case has prompted efforts to 
enact same-sex marriage bans in 
about 25 states to preem pt the 
chance that Hawaii courts might 
allow two men or two women to wed. 
Slates typically recognize each oth­
er’s statutes, meaning other slates 
might have to acknowledge same- 
sex marriages that take place in 
Hawaii.

Hargis said she and her partner 
“ would be on a plane tomorrow to

Hawaii” if same-sex marriages were 
legal there.

Leman said the proposed legisla­
tion would prevent gay and lesbian 
couples in Alaska from wedding in 
Hawaii then returning home and 
seeking to have the marriage legally 
recognized here.

The measure also would help 
uphold legislation passed by the 
state House last month that would 
allow employers to deny health and 
retirem ent benefits to w orkers' 
u n m arried  d o m estic  p a rtn e rs , 
Leman said. That bill w is prompted 
by a law su it last year by two 
University of Alaska employees 
with same-sex partners.

W ith the L e g is la tu re ’s 
Republican majority at odds with 
Democrats and Gov. Tony Knowles 
on balancing  the slate budget, 
Democrats said the same-sex mar­
riage bill was wasting lime.

"Get real,” said Senate Minority 
Leader Jim Duncan. "There’s more 
important things to address."

In his 1994 campaign, Knowles 
said lie opposed same-sex m ar­
riages, but spokesman Bob King said 
the governor has nut had time to 
review the legislation.



EO

B2 Anchorage Daily News Friday, March 29. 1996

J  S e n a t e  O K s  s a m e - s e x  m a r r i a g e  b a n
By DAVID GERMAIN 
The Aseoooted Preae

J U N E A U  -  A  b i l l  to  
p r o h i b i t  s a m a - te x  m ir <  
r ia g e s  in  / U u k i  p a r te d  th e  
s t a t e  S e n a t e  T h u r s d a y ,  
w i t h  s u p p o r . . r a  s a y in g  i t  
w o u ld  b a lp  p ce e e rv e  t r a d i ­
t io n a l  f a m i l i e s  a n d  oppo ­
n e n ts  c a l l i n g  i t  d ls c r im in a -  
t o r y .

T h e  b i l l  w o u ld  r e w r i t e  
A la s k a  Law  to  s p e c i f y  t h a t  
o n ly  m a r r ia g e s  b e tw e e n  a 
m a n  a n d  a  w o m a n  a r e  le ­
g a l .  C u r r e n t  la w  d o e s  n o t 
c o n ta in  t h a t  g e n d e r  p r o v i ­
s io n . th o u g h  in  p ra c t ic e , 
A la s k a  a l r e a d y  p r o h ib i t s  
m e n  f r o m  m a r r y in g  m an  o r  
w o m a n  f r o m  m a r r y in g  
w om an .

S e a . L o r e n  L o m u ,  R- 
A n c b o x a g e , w h o  la  a  k e y  
s u p p o r t e r  o f  th e  le g i s la ­
t io n ,  s a id  th a  b i l l  w o u ld  
c l a r i f y  th a  s t a t e ' s  p o lic y  
p r o h ib i t in g  M B B H B  m a r ­
r ia g e s .

T h a  m e a s u r e  a ls o  w o u ld  
p ro te c t  t h e  s t a t e  f r o m  e  
p e n d in g  H a w a i i  c o u r t  c a se  
th a t  c o u ld  a l lo w  sam e- te x  
m a r r ia g e s  th e r e ,  p o s s ib ly  
fo r c in g  A la s k a  t o  re co g n iz e  
s u c h  m a r r ia g e s  t h a t  t a k e  
p la c e  in  H a w a i i .  L em a n  
s a id .

" A l l  o f  u s  a r e  d e r iv e d  
f r o m  b e ta r o a e x u a l u n io n s ."  
L e m a n  s a M . " A n y t h in g  w e  
c a n  d o  t o  s u p p o r t  a n d  e n ­
h a n c e  t r a d i t i o n a l ,  h e te ro ­
s e x u a l  f a m i l i e s  w i l l  
s t r e n g th e n  s o c ie t y .  T h e re 's  
b e e n  n o  g o o d  re a so n  g iv e n  
in  s o c ie t y  w h y  w e  s h o u ld  
a l l o w  h o m o s e x u a l  m a r ­
r ia g e s ."

T h e  S e n a te  a p p ro v e d  th e  
b i l l  H K l, w i t h  D e m o c ra t ic  
S e n s . J o h n n y  E l l i s  o f  A n ­
c h o ra g e  a n d  J im  D u n c a n  o f 
J u n e a u  o p p o s in g  I t  a lo n g  
w i t h  R e p u b l i c a n  S e n . 
S te v e  R ie g e r  o f  A n c h o ra g e .

E U ls  s a id  h e  f a v o r s  m a r ­
r ia g e s  b e tw e e n  m en  an d  
w o m e n  b u t  t h a t  th e  b i l l  
w o u ld  f o s t e r  in t o le r a n c e  
a n d  H a te  a g a in s t  g a y  m en  
a n d  l e s b i a n s  a n d  d e n y  
t h e m  t h e  s a m e  r i g h t s  
g r a n te d  to  h e te r o s e x u a ls .

" T o  c r e a te  a  c l im a t e  th a t  
m a k e s  I t  O K  to  d is c r im i­
n a te , s in g le  o u t .  h a te  o r  
r e v i l e  i s  th e  w ro n g  w a y  to  
g o ,"  E U ls  s a id .  " Y o u  c a n ­
n o t b u i l d  u p  o n a  g ro u p  b y  
t e a r in g  d o w n  a n o th e r .

L y n n  S t im l e r .  w h o  
h a a d s  t h o  A la s k a  C i v i l  L i b ­
e r t ie s  U n io n , s a id  th e  m e a ­
s u r e  w o u ld  o p e n  th e  s ta t e  
u p  to  l a w s u i t s  a n d  t h a t  
c o u r t s  p r o b a b l y  w o u ld  
s t r i k e  d o w n  th e  la w .  T b e

s ta te  a lr e a d y  i s  d e f e n d in g  
a  la w s u i t  b y  tw o  A n c h o r ­
age  m en  w h o  w e re  d e n ie d  
a m a r r ia g e  lic e n s e .

D a n ie l1 C o l l ls o n  o f  t b e  
S o u th e a s t  A la s k a  G a y  a n d  
L e s b ia n  A l l ia n c e  s a id  th e  
m e a s u re  w a s  a n  a t t e m p t  to  
le g is la t e  s e x u a l p re fe re n c e .

" D o e s  S e n a to r  L e m a n  
t h in k  t h a t  I  a n d  e v e r y  o th ­
e r  g a y  m an  a n d  le s b ia n  a r e  
g o in g  to  go b a c k  in to  th e  
c lo s e t  a n d  m a in t a i n  th e  
f r o n t  o f a  h e te r o s e x u a l r e ­
la t io n s h ip ? "  C o l l ls o n  s a id .

"T h e  r e a l i t y  i s  m o re  g a y  
m en  a n d  le s b ia n s  a re  c o m ­
in g  o u t  o f  tb e  c lo s e t .”

C oU iso n  s a id  h e  w a s  d i s ­
a p p o in te d  th a t  som e  m e m ­
b e rs  o f  th e  S e n a te 's  D em o ­
c r a t ic  m in o r i t y  s u p p o r te d  
tb e  le g is la t io n .

D u n c a n , S e n a te  m in o r i t y  
le a d e r , s a id  h e  d id  n o t t r y  
to  p e r s u a d e  o th e r  D em o ­
c r a t s  to  s id e  w i t h  h im  
• g a in s t  th e  bU l. T h e  d e c i­
s io n  i s  a p e r s o n a l o n e , 
t h o u g h  so m e  la w m a k e r s  
m ig h t  h a v e  b e e n  w o r r ie d

a b o u t  th e  p o l i t i c a l  c o n se ­
q u e n c e s  o f  o p p o s in g  the 
b i l l ,  h e  s a id .

S e n . G e o r g ia n n a  L in ­
c o ln . D - R am p a rt , w h o  is  
r u n n in g  f o r  C o n g r e s s  
a g a in s t  R e p u b l ic a n  R ep . 
D on  Y o u n g , s a id  e lection-  
y e a r  p o l i t ic s  d id  n o t e n te r  
in to  h e r  d e c is io n  to  s u p p o r t  
th e  b a n  o n  sam e-sex m a r ­
r ia g e s .

C o n s t i t u e n t s  w h o  c o n ­
ta c te d  h e r  o f f ic e  a b o u t  th e  
b i l l  g e n e r a l ly  f a v o r e d  th e  
le g is la t io n ,  L in c o ln  s a id .
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S>ame-Sex Marriage Legislation Passes Senate
* i iJuneau — Senate B il l 308 that passed the Senate Thursday amends the law 

governing marriage in A laska to c la rify  that marria|e is a c iv i l contract entered into
between "one man and one woman'*.

't i  • - * f >"Senate B il l 308 passed the Sen ite today w ith very strong support from the
leg isla ture . I t c la r ifie s the de fin ition  o f marriage to  ̂be Between one man and one
woman and not between people o f the same sex ,” said Senator Loren Leman.

Senator Leman noted that while tliis  is a po licy th it the state o f A laska currently 
enforces, am b igu ity  ex is ts because current statute uses the gender-neutral term 
“person” instead o f man and woman. The existence o f such ambiguous language is
problematic and has led to litiga tion  on tlie sub ject o f same-sex marriages.

In addition to restoring the trad itiona l language, the &ill adds a new provision to the
t  .  ,  . ' * # , »  A.  <|  I f .  I . .  . • • I .marriage statute sta ting that same-sex marriages recognized by other states or

foreign countries are vo id  in A laska. A court decision expected later this year in 
Hawaii may lega lize  same sex marriages in t£at state.

"Absent th is po licy which exc ludes same-sex marriages, the courts could find that a 
marriage va lid  in one state is va lid  in a ll sta tes,” sa id Leman.

A th ird component o f SB 308 states that a "same-sex relationship may not be 
recognized by the state as being entitled to the benefits o f marriage. This language
precludes the state from  recogn iz ing same-sex "domestic partnerships" which are 
not lega l marriages, bu t could be deemed to be entitled to the benefits o f marriage,
e specia lly  in the context o f employee benefits.

" I be lieve the A laska Leg isla tu re made the right ca ll today when it supported th is 
b i l l ,"  Leman said.

SB 308 w ill now move to the House.
# # #
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The question o f  whether sam e-sex marriages should be legal has 
come to the forefron t in state legislatures across the country, as the 
result o f a law suit pending in Haw aii. Virtually every state fee ls the 
need to address the issue, because typically a marriage that is legal 
in one stare is deem ed legal in every other state. In states where 
homosexuality is not protected by anti-discrimination statutes, the 
prospect o f having to recognize the legality o f  same-gender 
marriages is causing legislators to push bills that would deny 
recognition to such relationships, no m atter whether they are legal 
in other states. Elsewhere, lawmakers are taking the opportunity to 
rethink rlieir stance on homosexuality and  the rights o f  gays and  
lesbians. To learn m ore about this issue, read both Civil R ights and  
Family Relations in our State Capitals Newsletters series.
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Governor P ropo ses That Hawaii Rep lace Its Marriage Laws
H aw aii’s legal quandary  over sam e-sex m arriages could be 

resolved if the s ta te  got out of the business of issuing m arriage licenses 
and went to a system  of domestic partnersh ips for both homosexuals 
and heterosexuals, says Gov. Ben Cavetano. ‘T h e  institu tion of 
m arriage should be left to the church. The governm ent needs to explore 
its role in m arriages." Cavetano said through his press secretary. ‘ The 
government should not be in the role of sanctifying m arriages. That's 
when they run into problems."

However, don’t expect the legislature to act th is year on Cnyetano's 
suggestion, according to two key law m akers, who said they had not 
previously heard of the governor's position. “I th ink  he's going further 
than I or the Senate would support," said Sen. Rev Graulty, chairm an

I  I I I  t I I  f i l l  i d  11 M*# l l ' \  I l f  ** I  . \  1 1  1 \ l $l t  W ’• * > ' f t  i  \  / »#•/«/# • hi «/ i t » ,  4
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of the Senate Jud iciary  
Com m ittee. “I don’t th ink  there’s 
a lot of public support for 
som ething like that."  “I wouldn’t 
go th a t  fax a t th is  point," said 
Terrance Tom. chairm an of the 
House Jud ic iary  Committee. “I 
th ink  there  are legitim ate 
reasons for the  s ta te  to keep 
m arriages under s ta te  licensing," 
he said. “T here  a re  m any 
im pacts and ram ification th a t 
need to be explored.” “Before we 
take  such drastic  m easures, we 
need to see if we are creating 
bigger problem s than  the ones 
we are trying to resolve," said 
Tom. Tom and G raulty  both said 
they intend to pursue during the 
coming legislative session the 
possibility of domestic 
p artnersh ip s  for homosexual 
couples, leaving the sta te 's  
m arriage law in tact.

The Rev. M arc Alexander, 
director of the Haw aii Catholic 
Conference which represen ts 
232,000 Romam Catholics in  the 
islands, said th a t  while 
C avetano’s proposal m ight 
resolve the s ta te 's  legal problem, 
it would be counterproductive to 
society. “I th in k  i t  fails to 
recognize th a t  the  reason the 
sta te  gets involved in m arriages 
is the  im portance m arriages 
have a* the foundation of our 
society ,’ A lexander said, adding 
th a :  "lower relationships," such 
as those betw een homosexuals, 
j i n  t rise to the sam e level as a 
m arriage com m itm ent by couples 
of the opposite sex.

C avetano 's position was 
endorsed by A m erican Civil 
L iberties L’nion a ttorney  Dan 
Foiey, who rep resen ts the three 
same-sex couples who challenged 
the sta te 's  refusal to g ran t them 
a m arriage license. Hawaii was 
pitched into the debate w ith a
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surprising ruling by the s ta te  
Supreme Court on May 27, 1993 
th a t denial of m arriage licenses 
to the three gay couples by die 
sta te  D epartm ent of H ealth  in 
1990 was gender discrim ination 
under the Hawaii Constitution. 
The Supreme Court rem anded 
the case to the C ircuit Court, 
saying th a t unless the s ta te  can 
show compelling sta te  in te rests  
to ban same-sex m arriages, 
m arriage licenses should be 
issued to the same-sex couples. 1 
After much heated and 
emotional debate, the legislature , 
in 3994 passed a bill th a t 
asserted th a t sta te  policy is th a t 
m arriage is the union between a 
man and a woman and th a t any 
change in th a t policy is a m a tte r  
for the legislature, not the 
courts. A seven-member sta te  
Commission on Sexual 
Orientation and the Law th a t  
was established by the 
legislature last year issued a 
report Dec. 9, recom m ending on  ̂
a 5-2 vote th a t same-sex 
m arriages be legalized or, if th a t i 
is unacceptable to law m akers, 
th a t there be a comprehensive 
“domestic partnersh ip” law.

If Cayetano’s proposal were i 
implemented, it could resolve the i 
legal case because it would 
elim inate any gender-based bias 
under domestic parternsh ips.
Foley said. “It rem ains to be seen 
if the governor is going to go to 
the legislature and push for the 
legislation," said Foley. “W e 

j would have no problem w ith the 
j governor's position,"' he said of 
| his clients. Hawaii's public m ight 
i also support the concept. Foley 
I said, noting tha t recent polls 
I indicate 2-to-l support for equal I 
i rights for gays and lesbians but 

2-to-l opposition to sam e-sex 
marriages.

2

First Deputy A ttorney 
General Steven M ichaels said 
Cayetano’s position will not a lter 
the s ta te ’s vigorous defense of 
the existing m arriage law in the 
same-sex m arriage case. Being 
constitutionally independent of 
the governor’s office, the 
attorney general’s office is not 
bound by the policy shifts made 
by the governor, M ichaels said.

Cayetano is suggesting th a t 
the s ta te  repeal the existing 
m arriage laws th a t  apply only to 
heterosexual couples and instead 
establish a system  of domestic 
partnersh ips ‘.hat would spell 
out the rights and obligations of 
the partners, w hether they are of 
the same sex or opposite sex, 
said press secretary Kathleen 
Racuva-M arkrich. M arriage 
ceremonies would be left to the 
churches, according to Cayetano.

Hawaii is an extremely 
to leran t s ta te  and w as the first 
to legalize abortions, Cayetano 
noted. “Exploring the 
estab lishm ent of domestic 
partnersh ips would carry on tha t 
trend," he said.

Alexander said the tradition 
of m arriages being between a 
m an and a woman predate either 
sta te  or church. "It’s p a rt of who 
and w hat we are as hum an 
beings," he said. Substituting the 
m arriage law with a domestic 
partnersh ip  law could “open the 
way to all kinds of relationships 
and would be counterproductive 
to the im portance we as a 
community place on the 
m arriage between a man and a 
woman," he said.

M e a n w h ile ... the Hawaii 
Suprem e Court has denied a 
request by the Mormon Church 
to get involved in the original 
case between the sta te  and three 
gay couples who were denied
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m arriage licenses. The Church of 
Jesus C hrist of L atter-day  Sain ts 
wanted to join w ith  the sta te  
Attorney G eneral’s office to fight 
the gran ting  of m arriage licences 
to same-sex couples. The church 
argued th a t  it  h a d  a  stake in the 
issue because legalizing same- 
sex m arriage w ould force its 
m inisters to perform  ceremonies 
th a t are ag a in s t th e ir  religious 
beliefs. The h igh court disagreed, 
saying th a t  the  s ta te  simply 
authorizes m arriages  and does 
not require the  perform ing of 
any m arnage  ceremony.

In  r e la te d  n e w s  ... the s ta te  
House Jud ic iary  Com m ittee 
v irtua lly  closed the  door to any 
action by the leg isla tu re  this 
election year on the  thorny issue 
of sam e-sex m arriage . The 
committee supported  C hairm an 
Terrance Tom 's recom m endation 
to kill bills variously  calling to 
establish sam e-sex m arriage, 
provide for dom estic 
partnersh ips or allow certain  
benefits for dom estic partners. 
Tom then  deferred  action on 
three bills th a t  would p u t the 
issue of sam e-sex m arriages to 
the voters in the  form of 
am endm ents to the  s ta te  
C onstitution. ‘'These m atte rs  
will be deferred u n til the 
committee and m yself beiieve 
there has been adequate  
discussion to m ake a decision on 
this issue.'' Tom said following a 
six-hour hea rin g  in the Capitol 
auditorium . He said  he h asn 't 
decided w hether he would 
arrange for any fu rther 
discuasion or. th e  issue in the 
current session

One reason, Tom said, was 
th a t the Com m ission on Sexual 
O rientation and the Law 
established by th e  legislature 
last year failed to address the

question of w hether the voters 
who approved the 1978 
constitutional am endm ent 
barring sex discrim ination 
should be asked if they 
intended it to apply to same- 
sex m arriages. It was the 
gender discrim ination 
am endm ent th a t  the s ta te  
Supreme Court cited in its 
May 1993 ru ling  th a t  the  sta te  
could not deny th ree  same-sex 
couples m arriage licenses 

j unless it could show a 
compelling public in terest in 
such discrimination.

Tom noted th a t the 1994 
I legislature voted to reject the 
’ high court's in terp re ta tion  of 
j the constitution and the voters 

in ten t when they voted to 
! approve a ban on sex 
' discrim ination. The 
I commission m ajority 's 
! proposal to legalize same-sex 
! m arriages “glosses over the 
1 fact th a t the m ajority of the 

people of this s ta te  do not 
support such a proposal a t this 
tim e and tha t such m arriages 
are unlikely to be recognized 
e ither by the federal 
government or other states," 
Tom said, noting tj i t  some 
s ta te s  are already acting to 

I bar same-sex m arriages. “In a 
; democracy, power flows 

upward from the people and 
legislation should never be 
forced upon them  when it is 

• clearly against 'h e ir  w ishes.’’ 
Tom said.

Commission Chairm an 
Tom Gill, who defended the 
recommendation for same-sex 
m arriages, likened the issue to 

| the civil rights struggle in the 
1960s. "I was in CongTess 
when we passed the < 1964) 
Civil Rights Bill. You should 
have heard the things th a t

I were being said abou t those 
I black people, although they 

didn’t use the word black. Th “
| th ings they  said were terrible 

th a t you don’t give them  equal 
; rights, th a t  they w ere inferior 

and so forth,” Gill sa id . He said 
he’s hearing  a sim ilar argum ent 
for denying hom osexuals a righ t 
to get m arried.

There was no middle ground 
as more th an  200 people crowded 
into the s ta te  Capitol auditorium  
to testify for and aga inst same- 
sex m arriages. They w ere either 

1 strongly for it or strongly against

i
A m inority m em ber of the 

commission who opposed the 
m ajority's finding was Jam es 
Hochberg. Societies throughout 
history “have given unique and 

. special preference to 

. heterosexual m arriage because 
of the benefits th a t those 
re ’.ationships provides for society 
in general.” Hochberg said. “The 
overwhelm ing bulk of the 

■ evidence indicates th a t  
! homosexual relationships 
I th reaten  the core of society—the 
I family," he said.

Lesbian Susan Reardon said 
tha t, as an Insh  Catholic, she is 
in tim ately  aware of the 
com m itm ent m arriage entails, 
and she said she is ready to 
assum e th a t  responsibility. "I 
look forward to the day I can 
partake  in this holiest of 
sacram ents.’’ she said.

Hawaii was pitched into the 
push-and-pull of one of the 
nation's most contentious social 
dilem m as in 1993 when the state 
Suprem e Court agreed with 

! three gav couples th a t they had 
been unconstitutionally  denied 

I m arriage bcenses in 1990. The 
justices said th a t the  sta te  had 
to show a compelling in terest to
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ban such m arriages and sent the 
case back for tria l in a lower 
court. The court has now 
scheduled argum en ts in the 
sam e-sex m arriage  case for Ju ly  
15.
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Gay R igh ts Battle Turns 
From Ballo t Box To 

W ashington Leg isla tu re
As the battle  over gay righ ts  

moves from the ballot box to 'h e  
W a sh in g to n  legislature, foes 
say they'll focus their efforts th is  
w inter on a proposed ban on 
same-sex m arriages. About 100 
gay rights activ ists rallied on the 
Capitol steps and la te r  visited 
individual legislators with th e ir 
message: “Doq’t legalize 
discrim ination.”

Speakers included the s ta te ’s 
only openly gay legislator, Rep. 
Ed M urray, and Col. M argarethe 
Cam m erm eyer, a  lesbian whose 
successful court challenge of her 
dism issal from the W ashington 
National G uard w as the subject 
of a recent made-for-TV movie. 
M urray said he had ju s t 
introduced a “gay civil rights'’ 
bill—the lo th  year it has been 
filed—and h as  dubbed it the “Cal 
.Anderson law against 
discrim ination" in honor of the 
Seattle sen a to r who died of AIDS 
last fall. The bill would add 
hom osexuals to the state 's 
an tid iscrim ination  laws. With 
the state  House controlled by 
tm s f v a t iv e s ,  th a t  m easure is 
expected to die w ithout a 
hearing

Indeed, gay righ ts activists 
said their rea l work for the 
session is defensive, trying to

beat back a t least th ree 
m easures. Rep. Bill Thompson 
and a dozen colleagues have 
introduced a bill to ban same- 
gender m arriage, expecting the 
Hawaii Suprem e C ourt to 
legalize the practice m  th a t  
s ta te . Thompson and Rep. Val 
S tevens said the s ta te  should 
head  off the possibility of 
hom osexuals getting  m arried  in 
H aw aii and re tu rn ing  to 
W ashington to dem and the 
righ ts of heterosexual couples. 
T h a t could get expensive for 
businesses and governm ent, 
particularly  for extra health  
care costs, they said in 
interviews. Stevens said her 
m ain objection is on moral 
grounds. “If our society 
deterio rates to where we no 
longer honor m arriage as an 
institu tion  as it was intended, 
we are on a slippery slope,” she 
said. Many of the speakers a t 
the rally  said sam e-gender 
m arriage is a way for gay people 
to affirm  long-term 
com m itm ents and to receive-the 
benefits and protections they 
deserve as citizens of equal 
stand ing  with heterosexuals.

O ther legislation 
anticipated includes a ban on 
gay adoptions and on public 
schools teaching about 
hom osexuality in a positive 
light. Citizen initiatives on both 
those issues failed to qualify for 
the ballot last year. Backers of 
both ballot m easures said they 
have no plans for further 
in itia tive  campaigns.

“You know the line about 
winning the battle, but not the 
w ar?” said Ja n  Bianchi, the 
S eattle  attorney who heads the 
board of Hands O f  W ashington, 
the m ain campaign group for 
gay rights. “As of th is week, the

war moves from the  initiative 
front into the statehouse."

Stevens, a leader of the 
religious conservatives in the 
state, said the sam e-gender 
m arriage issue has the m ost 
steam  and is probably the only 
one th a t  will pass th e  House this 
session. The bill probably will 
die in the  Senate, she and 
Thompson said.

Gov. Mike Lowry said in an 
interview th a t he'll veto any 
anti-gay rights legislation th a t 
h its his desk. In h is S ta te  of the 
State address, he raised the 
issue and told sponsors “hands 
off’W ashington.

“We a t least need to get it 
out and talk about it.” Thompson 
said. “Frankly, th is is pretty  new 
to everybody. If it happens, it 
should come through the front 
door (as a legislative decision), 
not through the back door (from 
the courts).”

Cam m erm eyer told the rally 
she finds it  ironic and sad th a t 
people are still debating  basic 
hum an rights, ra th e r  than  using 
the tim e and effort to solve 
pressing problems of the day.
She said opponents of gays in the 
m ilitary, gay adoptions or same- 
gender m arriage are  “trying to 
take away our hum anity’ by 
using stereotypes th a t  are 
wrong." She wondered aloud 
w hether children of gay and 
lesbian parents, or those who 
could otherwise be adopted by 
them, will be rounded up and 
put in “orphanages like Newt 
Gingrich has proposed” for 
welfare children.

Said Murray: “W e cannot be 
satisfied as long as we live in 
fear of losing our jobs in Spokane 
and Bellevue, Yakim a and 
Olympia. We cannot be satisfied 
so Ion? as the m aioritv can use
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the ballot to vote away the rights 
of any minority."

California C ity Decides To 
Permit S ym bo lic Gay 

W edd ings
Gay couples will be able to 

say “I do" in  a symbolic civil 
wedding performed in San 
Francisco, Californ ia. U nder 
the approved plan, gay couples 
who register as domestic 
partners will pay S30 to have the 
ceremony, although it will carry 
no legal weight. The Board of 
Supervisor voted on the proposal 
•Jan. 29. Five supervisors, three 
of whom are gay, sponsored the 
plan.

At least 3.000 unm arried 
couples, most of them  gays, have 
paid $35 to file as domestic 
partners in San Francisco since 
the procedure became legal in 
February 1991, according to the 
county clerk. A voter-approved 
law gives re tirem en t and health  
benefits to city employees' 
domestic partners . Adding the 
symbolic m arriage ceremony is 
expected to double or trip le the 
num ber of couples registering, 
according to a memo by 
.Assistant County Clerk Nancy 
.Alfaro. The county- clerk 
traditionally perform s civil 
m arriages. If ha lf the couples 
already registered have a 
ceremony, th a t would generate 
$•15,960. according to Alfaro. And 
she estim ates th a t new couples 
registering could add another 
$41,500 this year.

Volunteers would perform 
ceremonies, and processing 

would cost an estim ated  $3,000, 
according to the county clerk's 
office. "A large num ber of 
taxpayers have asked for this 
service from our departm ent,"
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said Alfaro. “Im plementing 
ceremonies would resolve any 
access and fairness issues.”

The proposal comes as the 
sta te  Assembly considers a bill to 
prevent California from 
recognizing same-gender 
m arriages from other states. The 
s ta te  of Hawaii may become the 
firs t in the U nited S tates to 
legalize gay m arriages.

In 1994. the California 
legislature passed a bill th a t 
would have set up a statewide 
registry of unm arried domestic 
partners, but Gov. Pete Wilson 
vetoed it. Cheryl Deaner a t the 
A lternative Fam ily Project in 
San Francisco said the proposal 
seemed like an idea whose tim e 
has come. “Although th is won't 
really remedy any legal 
discrim ination, it is a step 
forward,” she said.

In  r e la te d  n e w s  ... a bill to 
preclude California from 
recognizing gay or lesbian 
m arriages performed in other 
sta tes is on its way to the 
Assembly floor. The Assembly 
Judiciary Committee voted 8-4 
for the bill, which was promoted 
by a court case in Hawaii. Only 
Republicans voted for the 
m easure. "Preventing the 
legalization of same-sex 
m arriages in California is 
turning out to be a strong 
Republican caucus issue." said 
tiie author. Assemhiyman Pete 
Knight. The bill was expected to 
be easily approved in the 
.Assembly, which is controlled by 
Republicans. But it could have 
more trouble in the Senate, 
which has a Democratic 
majority.

Religious groups backing the 
bill said allowing same-gender 
m arriages would condone a 
"daneerous lifestvle" and put

5

ch ild ren  in a bad environm ent. 
“If o th e r s ta tes  w an t to tra sh  the 
foundation of civilization," said 
A rt Croney of the Com m ittee on 
M oral Concerns, we don't 
th in k  th a t should be allowed in 
C alifornia.” B ut gay and lesbian 
groups called the  bill “gay 
bashing" and a rgued  th a t  
thousands of sam e-gender 
couples are in stab le , committed 
re la tionsh ips and are  already 
ra ising  children successfully.

Forbidding m arriage "has 
alw ays been a very powerful tool 
for dehum anizing  the'disfavored 
populations," said 
Assemblywom an Sheila Kuehl, 
the leg isla tu re 's  only openly gay 
m em ber. No sta te  currently  
recognizes sam e-sex m arriages. 
T he bill was prom pted by a case 
pend ing  in the H aw aii courts 
th a t  could overturn  th a t  s ta te 's  
ban on sam e-gender wedlock.

K night said th a t  h is bill is 
necessary  because th a t  case 
could be decided th is  year, and 
gay and lesbian couples would 
then  flock to the island sta te  to 
be m arried . California law 
cu rren tly  recognizes m arriages 
perform ed in all o ther states. 
However, John Davidson of the 
L am bda Legal Defense Fund of 
Los Angeles, one of the attorneys 
in the  Hawaii case, said th a t the 
long tr ia l  and appeals process 
m eans it won’t be settled  for at 
least two years.

T he bill would add th is 
sentence to sta te  law: “A 
m arriage  contracted outside tins 
s ta te  between individuals of tbe 
sam e gender is not valid in this 
s ta te .’’ “The ram ifications of 
recognizing sam e-sex m arriages 
in C alifornia would be 
significant,” said Knight. He said 
gays and lesbians would be 
allowed to adopt children
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together, sam e-sex m arriage 
would have to be tau g h t in high 
school family living classes and 
couples would share  in health  
and other job benefits. 'T h is  is, in 
essence, an unfunded m andate on 
business,” he said.

‘T he  best s itua tion  for 
children is th a t they  be raised in 
a home with a m other and a 
father,* said Randy Thom asson of 
the Capitol Resource Institu te  of 
Sacram ento. “Children could be 
put in homes th a t  are not the 
best environm ent for them .” 
Croney said gay couples could 
adopt children together and “we 
th ink hom osexuality is a 
dangerous lifestyle."

Laurie McBride of the LIFE 
Lobby said K night was “engaging 
in gratu itous gay bashing." “The 
au thor believes gays and lesbians 
should not be citizens of th is 
sta te , a t least n o t visible 
citizens,” she said. She said tha t 
lesbian couples, in  particular, 
have fewer sexually transm itted  
diseases and longer relationships 
than any other demographic 
group. "All of us should strive, or 
do well to strive, to become 
lesbians,” she said.

Francisco Lobaco of the 
American Civil L iberties Union 
said the bill was sim ilar to oid 
laws th a t prohibited in terracial 
m arriages. He read from a 1948 
court decision in Virginia tha t 
said God created races and placed 
them  on separa te  continents for a 
reason. “Hopefully, m any of us 
would view th is  as sham eful," lie 
said. “Let s not m ake the same 
mistake."

Kueiil also noted th a t  
California in the  past prohibited 
m arriages by Chinese. Japanese 
and Filipino im m igrants. “There 
are thousands of people in this 
sta te  who would be m arried if vou

will not deny them," she said. “It 
is a very convenient way if you 
bar m arriage between gays and 
lesbians to enforce 
discrimination and characterize 
relationships as unstable 
because you require them  to be 
unstable."

One Republican law m aker 
objected to bill opponents 
comparing the m easure to 
miscegenation laws. “I believe it 
is totally inappropriate to 
compare our desire to protect the 
institution between men and 
women ... to compare th a t with 
the ternb le  struggles of our 
black brothers and sisters,” said 
Assemblywoman B arbara Alby, 
who is white.

Nebraska Lawmaker’s  
Proposal Would A llow 
Same-Sex Marriages

Same-sex m arriages would 
be recognized in N e b ra sk a  
under a bill offered to the 
legislature by Sen. Ernie 
Cham bers. “These are issues 
th a t are not going to go away if 
we ignore them,” Cham bers said. 
“Someone needs to bring them  
into the arena of public debate ... 
to force the legislature to deal 
with 21st century issues.” 
Chambers' proposal' LB 1260 > 
changes only a few sentences of 
curren t law. “A m arriage 
between a man and a woman, 
between a man and another 
man. or between a woman and 
another woman solemnized as 
provided ^by law) is valid in this 
sta te ,” the bill said. Chambers 
said his plan was prompted m 
pa rt by a legal case tn Hawaii in 
which same-sex m arriages were

recognized by a court. “Nebraska 
law recognizes any m arriage 
th a t  is valid in another sta te ,” 
Cham bers said. T m  not certain 
if th a t case is being appealed."
He said he expected the m easure 
to draw  substantial opposition.

South Dakota House 
Committee Rejects Bill To 
Ban Same-Sex Marriages

A bill th a t would have 
banned marriages between gay 
people in S ou th  Dakota was 
rejected by a state House 
committee. The S tate Affairs 
Committee voted 8-5 to kill the 
bill, bu t the m easure’s sponsors 
m ay try  to persuade the full 
House to debate the bill anyway.

The bill would have changed 
the legal definition of m arriage 
to require tha t the relationship 
be between a man and a  woman. 
The leader of a group th a t 
promotes the rights of gay and 
lesbian people said it  would 
m ake no sense to outlaw any 
relationship between people who 
love each other. Times are 
changing, and gays and lesbians 
do not threaten society, said 
Barry Wick, executive director of 
Free Americans Creating Equal 
S ta tu s of South Dakota. “It is 
tim e to join the 20th century in 
South Dakota," Wick said.

But the bill’s main sponsor. 
Rep, Roger Hunt, said th a t the 
bill is needed to clarify South 
Dakota’s tradition.*! views on 
m arriage. “I think we all agree 
the traditional definition of 
m arriage has been th a t of a 
union of a man and a woman, 
H unt said. Hunt sponsored a 
sim ilar bill last year. That 
m easure was approved by the 
House but died in the Senate. 
H unt said tha t South Dakota
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m ight be forced to recognize gay 
m arriages from o ther s ta te s  
unless it passes such a bill.

A court case in Haw aii may 
m ean th a t s ta te  will legalize 
same-sex m arriages. H un t said. 
Gay and lesbian organizations 
have acknowledged th a t  m any of 
their m em bers would get 
m arried in a s ta te  th a t  allowed 
such m arriages, and they  then  
would seek to have th e ir  home 
s ta tes  recognize their m arriages, 
he said. If sam e-sex m arriages 
were recognized in  South 
Dakota, businesses m ight be 
forced to provide health  
insurance to p a rtn e rs  of gay

THE OUTLOOK
employees. Hunt said.

The bill does not 
d iscnm inate against gay people 
because discrim ination only 
applies when a gToup is 
economically disadvantaged, 
politically powerless and h as  a 
distinguishing characteristic 
such as race or religion, H unt 
said. O ther supporters of the 
m easure said if  the sta te  
recognizes same-sex m arriages, 
it m ight also have to condone 
polygamy and other 
unacceptable practices. But 
Wick said no state  in the nation 
now recognizes same-sex

m arriages.

H un t’s m easure could 
eventually mean gay people 
legally m arn ed  in o ther s ta tes  
would be considered unm arned  
if they traveled in South Dakota. 
Wick said. Gay and lesbian 
couples m ight decide to avoid 
South Dakota, which would 
reduce tourism  in the sta te , he 
said.

More th an  400 U.S. 
companies, including W alt 
Disney, already offer health 
insurance and o ther benefits to 
p a rtn e rs  of gay employees, Wick 
said.
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I n  th e  W o rks  A r o u n d  th e  N a t io n
Th;s W e e k ' s  H ig h l ig h t s  f r o m  t h e  S la t e  C a p i t a l s  N e w s le t t e r s  ...

ALCOHOUC BEVERAGE CONTROL
Id a h o  Rep. Ron C rane introduced a bill to lower from 0.10 percent to 0.08 percent the blood-alcohol 

level used in  d runken  driving cases.... A Weymouth m an will receive nothing from a M a ss a c h u s e tts  
sk i-area bar th a t  he  said  had “overserved” him and his friend before they were involved in a car 
accident in which the friend was killed.... A self-proclaimed “beer pa trio t” has taken  on the open 
container law of C hapel Hill, N o r th  C a ro lin a , by getting h im self a rrested  carrying a cup of 
nonalcoholic brew .

ECONOMIC DEVELOPMENT
Supporters of a p lan  to resu rrec t the abandoned M ilwaukee Road ra il line could be derailed by 

property ow ners who say  W a sh in g to n  doesn't own the righ ts  to the abandoned railbeds.... M a in e ’s 
w ilderness zoning agency will be weighing public comment on proposed revisions to its comprehensive 
plan for the 10.3 m illion acres of unorganized territory  w ith in  its jurisdiction.... The sta te  Coastal 
Commission has approved a plan to build 3.300 houses in and around the Bolsa Chica w etlands, one of 
Southern C a l i f o r n ia ’s largest rem aining bird refuges.

MOTOR VEHICLE REGULATION
A F lo r id a  ru lem ak ing  panel changed a 1991 rule on Freon in car a ir conditioners, saying m otorists 

could refill th e ir  car w ith  the refrigerant w ithout having all leaks fixed first.... Some K a n sa s  law m akers 
appeared skeptical about a proposal to require teenagers who are  applying for a driver's license to take 
four hours of classes about the dangers of alcohol.... The H a w a ii Senate Consum er Protection 
Committee approved a no-fault autom obile insurance reform bill th a t Chairm an Milton Holt says 
should cut ra tes  by 40 percent.

LOTTED. PARI-MUTUEL i  CA5:NO REGULATION

N ew  J e r s e y  regu la to rs  toid a casino to ante up $20,000 for letting an early-m orning craps game 
continue afte r the  ligh ts w ent out.... The L o u is ia n a  A ttorney G eneral’s Office will seek SI million or 
more to pay bills th a t  are  runn ing  up as a result of closure of the New O rleans land casino.... A Senate 
committee responded to com plaints about youngsters hanging around C o lo ra d o ’s casinos by approving 
a bill banning  people u n d er 21 unless accompanied by an adult.
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TAXES—PROPERTY

A N o rth  D a k o ta  board agreed to cut royalties th a t  N orth Am erican Coal Corp. m u st pay if the 
company goes ahead with plans to dig state-owned property n ear two lignite m ines.... A Republican 
law m aker asked the O k lah o m a  attorney general to decide w hether it is legal for a T u lsa  vo-tech to tie 
teacher stipends to the defeat of a ballot m easure th a t would roll back and freeze property  taxes a t  1993 
levels.... Counties in U tah , worried about relying too much on property taxes to pay for services, will ask 
the 1996 legislature for a share of the sta te 's  sales tax.

ENVIRONMENTAL REGULATION
The K an sas  Senate Assessment and Taxation Com m ittee endorsed submission of a quarter-cen t 

sales tax  to W abaunsee County voters to build a solid waste facility in  the rural county ju s t  w est of 
Topeka.... Anew , more flexible plan for cleaning up contam inated soil a t  Harbor Island on the 
w aterfront of Seattle, W ash in g to n , will speed up the process and save $6 million, the U.S. 
Environm ental Protection Agency said.... C a lifo rn ia  is scaling back its decade-long, billion-dollar 
cleanup of underground fuel leaks because a new study  says m ost of the toxic ingredients dissipate 
naturally .

PUBLIC HEALTH
N o rth  C a ro lin a  legislators are considering the idea of m edical savings accounts, w here deposits 

are made in dollars and w ithdraw als take the form of health  care.... The th ird -largest hea lth  
m aintenance organization in O reg o n  has been fined $20,000 for rejecting emergency room bills w ithout 
a proper investigation.... Scaring teens w ith a heavy dose of reality  is one of the goals of a new 
M ic h ig a n  program  designed to keep adolescents off drugs and alcohol.

EMPLOYEE POLICY FOR THE PRIVATE AND PUBLIC SECTORS
The Los Angeles, C a lifo rn ia , City Council has approved a requirem ent th a t  Police D epartm ent 

recru its repay the city for their academy tra in ing  if  they join ano ther organization before serving five 
years w ith the LAPD.... F lo r id a  needs more re s ta u ra n t inspectors and better tra ined  food hand lers if it 
w ants to reduce the risk  of foodbome illnesses, a s ta te  task  force recommended.... New school employees 
and private contractors who provide services to pupils would be fingerprinted and face crim inal records 
checks under a bill passed by the N ew  H a m p s h ire  House to the Senate.

PUBLIC SAFETY AND JUSTICE POUCIES
S o u th  D a k o ta  Gov. Bill Janklow  is prom oting a bill th a t  would send teenagers charged w ith 

alcohol offenses to adu lt court.... A ttorney General Je ff  Sessions has asked the Justice  D epartm ent for a 
quick stam p of approval on legislative acts th a t  expanded A la b a m a  appeals courts in 1969, 1971 and 
1993 and are now a t  issue in a racial discrim ination case.... A s ta te  law taking away the  d river’s license 
of lo w a n s  convicted of possession of a controlled substance unconstitutionally  punishes people twice for 
the sam e crime, the Iowa Suprem e court said.

PU B LIC  ASSISTA N CE & W ELFA RE TR EN D S

Some landlords say a new L7rbana, I llin o is , ordinance banning discrim ination aga in st housing aid 
recipients will force them  to sign governm ent contracts against th e ir will.... A health  care program  for 
V e rm o n t’s poorest residents, funded by an increase in the s ta te  s cigarette tax. came u nder b itter fire in 
the Senate.... M ic h ig a n  Gov. John Engler has proposed a program  aimed a t elim inating unem ploym ent 
among welfare recipients, calling the plan Project Zero because th a t s his goal for the  jobless rate.

INSURANCE REGULATION
A M in n e so ta  law m aker w ants to see some health  insurance issues handled by an outside agency 

instead of legislators.... S ta te  insurance officials are being asked to regulate the resale of life insurance 
policies by term inally  ill T exans.... Senate President Pro Tern S tra tton  Taylor is th rea tenm g  to 
authorize a legislative investigation of O k la h o m a  Insurance Commissioner John  Crawford if a sta te  
board refuses to cut w orkers’ compensation rates.

The A P u-irc sc rnec w as u t iliz e d  in the production o f th is  report
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G a y  ‘ M a r r i a g e ’

Hawaii s Assault on Matrimony
he Hawaii 
Commission on 
Sexual Orientation 
recently voted 5-2 
to recommend that 
same-sex couples 

be granted identical legal status 
now conferred on married couples. 
The majority report declared that 
the denial o f the “benefits” o f  mar­
riage “purely on the basis o f  gen­
der” is a violation o f “basic human 
rights” enshrined in Hawaii’s con­
stitution.1

While the Commission’s recom­
mendation is non-binding, it coin­
cides with other pro-homosexual 
activity in the judicial and execu­
tive branches o f Hawaii’s state gov­
ernment. If  these efforts succeed, 
the institution o f marriage will not 
only be affected in America’s 50th 
state, but in the other 49 as well.

In making its recommendation, a 
majority o f the Hawaii 
Commission on Sexual Orientation 
concluded that denial o f marriage 
licenses to same-sex couples 
deprived applicants o f legal and 
economic benefits, including:
(1) joint parental custody;
(2) insurance and health benefits;

(3) the ability to file joint tax 
returns; (4) alimony and child sup­
port; and (5) inheritance o f  proper­
ty and visitation o f a partner or 
child in the hospital.

The majority also concluded that 
legalization o f same-sex “mar­
riage” would be an economic boon 
to Hawaii, as homosexuals would 
flock there to get married.

Making gay ‘marriage * 
legal would impose it on 
all the citizens o f Hawaii, 
and perhaps even on 
people in the rest o f the 
United States.

(Apparently, they ignored the pos­
sibility that traditional honeymoon- 
ers may choose another destination, 
and that more than 97 percent of 
the population is heterosexual.)

The Commission’s minority 
report took issue with virtually 
every assertion made by the major­
ity, and cited medical, social, his­
torical and legal authorities to 
make the case that same-sex “mar­

riage" would encourage homosex­
uality and therefore aggravate 
health problems associated with 
homosexual behavior, hurt the 
island state economically because 
o f possible boycotts, and under­
mine the moral fabric o f Hawaiian 
society. The report charged the 
majority with bullying witnesses, 
altering the official record o f 
meetings, rudely interrupting 
minority members and generally 
suppressing information.

The minority concluded that 
granting marital status to homo­
sexuals would imperil marriage 
itself and bring Hawaii into con­
flict with the other 49 states. Its 
recommendations:

A. The Legislature should adopt 
a Constitutional Amendment 
preserving marriage and the 
marital partnership as 
between one man and one 
woman as husband and wife.

B. The legal and economic bene­
fits  conferred on married cou­
ples in the state o f  Hawaii 
should not be extended to 
homosexual and/or "common 
law marriage ” couples

1



because the cost is too great.
C. The legal and economic bene­

fits conferred on married cou­
ples in the state o f  Hawaii 
should not be extended to 
homosexual couples fo r all the

O th e r  re la t io n s h ip s  have  

n o t been a c c o rd e d  th e  
sam e s ta tu s  as m a rr ia g e  
because  th e y  do  n o t  c o n ­
t r ib u te  in  th e  sam e w ay to  
a c o m m u n ity . N o  so c ie ty  
can  s u rv iv e  w ith o u t  m a r­
ria g e s  a n d  fa m il ie s .

same reasons these benefits 
are not extended to unmarried 
heterosexual couples engaged 
in "common law marriage " in 
Hawaii.

D. Rather than extend marital 
benefits to homosexual cou­
ples. the legislature should 
modify statutes defining fam i­
ly to include all those who 
share a household, which 
would include homosexual 
couples as families. However, 
the cost o f  doing so must be 
analyzed.

E. The legislature must create a 
veiy broad religious freedom 
exemption covering religious 
institutions and individuals 
who have religiously motivat­
ed objections to treating 
same-sex partnerships as mar- 
riage-equivalents.

The latter recommendations 
seem to be fall-back positions in 
case the state goes ahead with 
some sort o f change in family sta­

tus. Recommendation “D” is an 
unwise move toward redefinition 
of family, and is surprising in light 
of the minority s conclusion that 
“homosexuality is a psychological 
pathology and should not be 
encouraged."2

Commissioner Liovd James 
Hochberg. Jr.. who voted in the 
minority, told The New York 
Times, “Why would we want to 
take a pathological condition and 
make it the equivalent of hetero­
sexual marriage as a goal that 
society is teaching children? Once 
homosexual marriage or domestic 
partnership is perm itted the 
schools are going to have to teach 
that it’s equivalent.”3

Background

In May 1993. the Hawaiian 
Supreme Court ruled 3-1 in Baehr 
v. Lewin4 that the state’s exclusion 
o f same-sex couples from marital 
status may be unconstitutional 
because it amounts to discrimina­
tion. Two homosexual men had 
applied for a marriage license, 
were denied and then sued the 
state. The case eventually made 
its way to the state Supreme Court, 
which remanded it to a lower court 
with instructions to the state to 
prove “compelling state interests" 
for limiting marriage to opposite- 
sex couples.

The lower court is expected to 
rule on the case in July 1996. If 
the State o f Hawaii loses the case, 
and the court thereby legalizes 
same-sex marriage, it can appeal to 
the state Supreme Court. But that 
is unlikely because the governor 
and the lieutenant governor are on 
record as favoring same-sex mar­
riage and/or domestic partnerships 
(legal equivalency of marriage

without the term “marriage” ).
In April 1994, the Hawaiian leg­

islature overwhelmingly passed a 
bill (21-4 in the Senate and 36-12 
in the House) reaffirming the tra­
ditional one-man, one-woman def­
inition of marriage. If the lower 
court rules for same-sex marriage, 
it would strike down this state law. 
A likely reaction would be a vot­
ers’ drive for a constitutional 
amendment to replace the stricken 
statute. Meanwhile, other states 
are already moving to protect the 
traditional definition of marriage.

M a jo rity  v. M ino rity 
Reports

The minority report begins with 
a wry observation: “The irony of 
this ‘minority’ report is that its 
conclusions actually reflect the 
view of a majority o f Hawaii’s 
residents.”5 Indeed a series of 
polls revealed that two-thirds of

G ay ‘m a rr ia g e  ’ is  an  o x y ­
m o ro n , an  id e o lo g ic a l 
in v e n tio n  des ig n e d  to  
a p p ro p r ia te  th e  m o ra l 
c a p ita l o f  m a rr ia g e  a n d  

f a m i ly  to w a rd  th e  g o a l o f  
g o v e rn  m  e n t-e n fo rc e d  
accep tan ce  o f  h o m o s e x u ­

a lity ’. A s  such , th e  te rm  is  

a c o u n te r fe it  a n d  a  f ra u d .

Hawaiians disapprove of same-sex 
“marriage.”6 Even so, many 
observers expect the liberal 
Hawaiian courts to mandate gay 
“marriage.”
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Hawaii has earned a reputation 
for being on “the cutting edge’’ of 
social experimentation. It was the 
first state to legalize abortion 
(1970), the first to ratify the Equal 
Rights Amendment (1972) and the 
fifth to offer special employment 
protections to homosexuals 
(1991),

The majority report, mimicking 
arguments used by homosexual 
activists, compares the same-sex 
quest for marital status with the 
civil rights struggle by black 
Americans. Most prominently 
cited is an interracial couple’s vic­
tory in Loving v. Virginia.1 In that 
historic case, the U.S. Supreme 
Court struck down laws preventing 
marriage between people of differ­
ent races as violating the equal 
protection and due process clauses 
of the Fourteenth Amendment to 
the Constitution.

But the court never came close 
to redefining the institution of 
marriage itself, which is what 
would have to occur for same-sex 
relationships to be accorded mari­
tal status. The false equation of a 
benign, nonbehavioral characteris­
tic such as skin color with an ori­
entation based precisely on behav­
ior finds no support within the law. 
Perhaps it is no wonder that the 
majority equates all sexual behav­
ior. At the very first meeting of 
the commission the majority voted 
to ban all discussion o f homosexu­
ality because some members might 
find it offensive or inflammatory.8 
Thus, the truth about homosexual 
behavior was deliberately kept out 
of the proceedings.

The majority report also cites a 
number o f flawed studies to give 
the impression that homosexuality 
and heterosexuality are essentially 
no different and have no implica­
tions for health or for the well­
being of children. The report pro­
vides no medical data to sustain its 
assertion that “testimonies stating

[that] the extension of benefits to 
same-gender couples would threat­
en public health are inaccurate." 
The report also states that “there is 
no evidence that children o f gay 
and lesbian parents develop any 
differently than [sic] the children 
of opposite-sex parents.”0 In mak­
ing this point, the report ignores 
considerable evidence that chil­
dren are more likely to experiment 
with homosexuality or identify as 
homosexuals when raised in a 
homosexual household.10

The majority expresses an odd 
understanding of the role of 
morality and the law when it 
states, “[W]hile each person has 
the right to practice their individ­
ual religious and moral beliefs.

S a m e-sex ‘m a rr ia g e ’ 
th re a te n s  n o t  o n ly  th e  
in te g r ity  o f  th e  m a r i ta l  
d e f in it io n  b u t a lso  

re lig io u s  fre e d o m .

they do not have the right to 
impose those on others.” 11 
Making gay “marriage” legal 
would impose it on all the citizens 
of Hawaii, and perhaps even on 
people in the rest of the United 
States.

The majority goes on to state, 
“Under our constitutional govern­
ment the fact that some religious 
[sic] or churches condemn same- 
sex marriages does not mean that 
those religious beliefs can be 
imposed on others."12 In the very 
next paragraph, the report notes, 
"The Buddhists asked the 
Commission to support stable 
relationships between loving peo­
ple regardless of whether those 
people are the same gender.” 13 
So, while saying that no religion 
can impose its beliefs on others,

the report openly and unselfcon­
sciously adopts the Buddhist posi­
tion. Incidentally, the commission 
itself was formed, then regrouped, 
only after two representatives from 
the Catholic Church and two 
Mormons were expelled on 
grounds of “separation o f church 
and state.”

Societal Implications

In the 1970s, homosexuals 
unsuccessfully challenged mar­
riage laws in Minnesota, Kentucky 
and Washington state. In the 
Minnesota case, the state Supreme 
Court noted, “The institution of 
marriage as a union of man and 
woman, uniquely involving the 
procreating and rearing o f children 
within a family, is as old as the 
book of Genesis....This historic 
institution is more deeply founded 
than the asserted contemporary 
concept o f marriage and societal 
interests for which petitioners con­
tend.” 14

Other relationships have not 
been accorded the same status as 
marriage because they do not con­
tribute in the same way to a com­
munity. To put it bluntly, societies 
can get along quite well — in fact, 
better —  without same-sex sexual 
relationships, but no society can 
survive without marriages and 
families. In fact, because the term 
“heterosexual marriage" is redun­
dant, the term “marriage” will 
mean in this essay what it has 
always meant: the social, legal 
and spiritual union o f a man and a 
woman. Gay “marriage" is an 
oxymoron, an ideological inven­
tion designed to appropriate the 
moral capital o f marriage and 
family toward the goal of govern­
ment-enforced acceptance of 
homosexuality. As such, the term 
gay “marriage" is a counterfeit 
and a fraud. It would undermine 
support for marriage by ending
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marriage's unique legal and cultur­
al status. It would also undermine 
support for natural families, whose 
foundation is marriage.

Same-sex “marriage” threatens 
not only the integrity o f the mari­
tal definition but also religious 
freedom. Although the majority 
report recommends that religious 
institutions not be forced to per­
form same-sex ceremonies, it 
offers no defense for the conscien­
tious Christian, Jew or Muslim (or 
Hindu or atheist, for that matter) 
who will not legally recognize 
same-sex “marriage." Law carries 
the potential use o f force against 
those who will not abide by it. If a 
businessman declines to extend 
marital benefits to same-sex cou­
ples. the law would open him to 
lawsuits and state coercion.
Schools would be forced to teach 
the acceptability o f gay "mar­
riage” in family life courses. 
Homosexuals’ efforts to adopt 
children would be made easier if 
marriage is stripped of its unique 
status.

All institutions except specifi­
cally religious ones would be sub­
jected to state enforcement. That 
would include Christian book­
stores. radio and TV stations, and 
other nondenominational busi­
nesses owned by religious people. 
And religious institutions them­
selves may enjoy immunity only 
for a short time. “Religious 
exemption" implies that the policy 
itself is at odds with the moral 
order, but when push comes to 
shove, the state often prevails. For 
example, the Supreme Court swept 
away Bob Jones University’s tax- 
exempt status because the college, 
citing religious reasons, prohibit­
ed interracial dating. The justices 
said that the state’s compelling 
interest in ensuring equality over­
rode the college’s religious views. 
Almost all Christians would view 
the university’s stance as unbibli-

cal, but the point is that religious 
freedom is at the sufferance o f the 
courts, which are acting increas­
ingly like lawmakers instead of 
law interpreters. Religious free­
dom can be curtailed anytime a 
court decides the state wants to do 
so for “compelling” reasons. 
Religious exemptions, therefore, 
are most likely a temporary step 
on the way to total acceptance of 
homosexuality.

Other States Fight Back

A constitutional conflict looms 
should the Hawaii court legalize 
gay “marriage,” because under the 
U.S. Constitution s full faith and

So, th e o re tic a lly , a  h o m o ­
s e x u a l co u p le  c o u ld  ‘m a r t y ’ 
in  H o n o lu lu ,  m ove to  
C a li fo rn ia  a n d  d e m a n d  
th a t  th e  G o ld e n  S ta te  re c ­
o g n ize  th e ir  ‘m a rr ia g e . '

credit clause, states must accord 
reciprocity to other states in such 
matters as marriage and drivers’ 
licenses. So. theoretically, a 
homosexual couple could marry in 
Honolulu, move to California and 
demand that the Golden State rec­
ognize their "marriage.” Because 
states do vary in their marital 
requirements (such as minimum 
age), the general rule has been to 
apply the law of the state where 
the marriage was performed to 
determine a marriage's validity, 
unless it “violates the strong pub­
lic policy” of the state in which 
the couple reside.15

Observers in some states have 
already moved to bolster this com­
mon law protection by making the 
point more explicitly.

• In March, 1995. Utah's legisla­
tors voted to deny recognition 
of any out-of-state marriages 
that do not conform to Utah 
law.

• In South Dakota, a similar bill 
(HI 184) passed the House of 
Representatives but failed by 
one vote to get on the Senate 
calendar.

• In Alaska, a bill was intro­
duced in early 1995 to make 
clear that “marriage is a civil 
contract entered into by one 
man and one woman.”

• In Minnesota in 1993. a bill 
(H3016) which specified that 
“a marriage contracted 
between persons o f the same 
gender and recognized as 
valid in another state is not 
valid in this state” failed in a 
House committee.

• In New Hampshire in 1994, a 
bill (SB557) failed in a 
Senate committee that would 
have barred recognition of 
marriage “between persons of 
the same gender.” Even this 
might have proved ineffective 
given the ongoing drive by 
feminists at United Nations- 
sponsored conferences on 
women to redefine gender 
into no less than five cate­
gories (male heterosexual, 
female heterosexual, male 
homosexual, female homosex­
ual and transsexual/bisexual).

• In early 1996. marriage pro­
tection bills were introduced 
in several state legislatures, 
including California. Idaho 
and Washington. Legislators 
in others states, such as 
Alabama, Virginia and 
Georgia, were preparing bills.

The Importance of 
Defin ition

In all cultural struggles, a prima­
ry battleground is the use of lan-
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% guage. Compromising the integri­
ty of a term or phrase can advance 
a particular agenda, or. at least, 
sow confusion and uncertainty. A 
term such as “marriage” can either 
lose the power of its original 
meaning or be commandeered to 
mean something entirely different. 
In 1828, Noah Webster defined 
“marriage” as:

The act o f  uniting a man and 
woman for life; wedlock: the legal 
union o f  a man and woman for  
life. Marriage is a contract both 
civil and religious, by which the 
parties engage to live together in 
mutual affection and fidelity, till 
death shall separate them. 
Marriage was instituted by God 
himself for the purpose o f prevent­
ing the promiscuous intercourse o f 
the sexes, fo r  domestic felicity, and

T h is  d e f in it io n  is  so  
vague th a t  m u lt ip le -  
p a r tn e r  u n io n s  a re  n o t  
e xc luded , n o r  a n y  im a g ­

in a b le  c o m b in a t io n  o f  
p e rso n s , in c lu d in g  a  f i s h ­
in g  b o a t crew . T he  w h o le  

p o in t  is  to  dem o te  m a r­
r ia g e  to  a  le v e l w ith  a l l  
o th e r  re la tio n s h ip s .

for securing the maintenance and 
education o f  children. "Marriage 
is honorable in all and the bed 
unde/iled. Heb. .v/;/."16

A more recent (1981) Webster's 
definition retains the essential ele­
ments o f the earlier version:

Marriage\ a: the state o f  being 
united to a person o f the opposite 
sex as husband or wife b: the

mutual relation o f husband and 
wife: wedlock c: the institution 
whereby men and women are 
joined in a special land o f social 
and legal dependence fo r  the pur­
pose o f founding and maintaining 
a family. 17

No jurisdictional unit in the 
United States —  town, city, or 
state —  recognizes same-sex cou­
ples as “married.” In 1975, 
Boulder. Colorado granted a mar­
riage license to a same-sex couple, 
but it was struck down by a federal 
court in 1982. Protections favor­
ing marriage are built into the law 
and the culture because o f the cen­
tral importance o f the family unit 
as the buiiding block o f civiliza­
tion. In 1888. the U.S. Supreme 
Court described marriage “as cre­
ating the most important relation 
in life, as having more to do with 
the morals and civilization of a 
people than any other institu­
tion.” 18

However, some jurisdictions are 
moving toward redefining the 
family to include same-sex rela­
tionships, and there is a movement 
within the legal community to 
overhaul the definitions o f mar­
riage and family. A note in the 
Harvard Law Review in 1991 
advocated replacing the formal 
definition o f family with an elastic 
standard based “mainly on the 
strength or duration o f emotional 
bonds,” regardless o f  sexual orien­
tation. The note recommends 
redefining the family through 
“domestic partner" or family “reg­
istration” statutes that go beyond 
the limited benefits now conferred 
by existing domestic partnership 
laws so as to “achieve parity" 
between marriage and other rela­
tionships.19

In 1990. San Francisco Mayor 
Art Agnos appointed lesbian 
activist Roberta Achtenberg (later 
Assistant Secretary o f  the U.S.

Department of Housing and Urban 
Development under President 
Clinton) to chair the Mayors Task 
Force on Family Policy. The final 
report of the task force defines the 
family this way:

“A unit o f  interdependent and 
interacting persons, related 
together over time by strong social 
and emotional bonds and/or by 
ties o f marriage, birth, and adop­
tion. whose central purpose is to 
create, maintain, and promote the 
social, mental, physical and emo­
tional development and well being 
o f  each o f its members."20

A n  E n g lis h  s tu d y  a lso  
p u b lis h e d  in  th e  jo u r n a l  
AIDS f o u n d  th a t  m o s t 
‘u n s a fe ’ sex acts  o c c u r  in  

steady re la tio n s h ip s .

In this definition, which could 
reasonably be described as a for­
mulation by homosexual activists, 
marriage is no longer the founda­
tion for families but secondary to 
“strong social and emotional 
bonds.” This definition is so 
vague that multiple-partner unions 
are not excluded, nor any imagin­
able combination o f persons, 
including a fishing boat crew. The 
whole point is to demote marriage 
to a level with all other relation­
ships.

To place same-sex relationships 
on a par with marriage destroys 
the definition o f marriage alto­
gether. When the meaning of a 
w'ord becomes nonspecific, the 
exclusivity that it previously 
defined is lost. For instance, if the 
state o f Hawaii decided to extend 
the famous —  and exclusive — 
“Maui onion” appellation to all



onions grown in Hawaii — even 
on. say. Oahu — . the term “Maui 
onion" would lose its original 
meaning. Consumers would lack 
confidence in buying a bag o f 
“Maui onions” if all onions could 
be labeled as such. The same goes 
for any brand name. Wine from 
California could be falsely labeled

S o ro k in  f o u n d  th a t  
v ir tu a l ly  a l l  p o l i t ic a l  
re v o lu t io n s  th a t  b ro u g h t  
a b o u t s o c ie ta l co lla p s e  
w ere  p re c e d e d  by  s e x u a l 
re v o lu tio n s  in  w h ic h  
m a rr ia g e  a n d  f a m i ly  
w ere  n o  lo n g e r  a cc o rd e d  
p re m ie re  s ta tus .

as wine from Bordeaux. France, 
thus destroying the uniqueness of 
both appellations. If "marriage” 
in Hawaii ceases to be the term 
used solely for the social, legal, 
economic and spiritual bonding of 
a man and a woman, the term 
“marriage” becomes useless.

A key point to remember is that 
no one o f marriageable age is pre­
vented from marrying in Hawaii 
provided they don't marry blood 
relatives, underage persons, non­
humans or more than one person. 
Homosexuals are not denied the 
right to marry; but they have to 
fulfill the requirements like any­
one else. They cannot call a same- 
sex relationship "marriage,” since 
it lacks a basic ingredient —  an 
entire sex. The joining o f the two 
opposite sexes in permanence is 
the very essence o f marriage.
Once the “one man. one woman" 
definition is abandoned, there is 
no logical reason for limiting 
“marriage” to two people or even 
to people. Why not have three

partners? Or why not a man and 
his daughter? Or a man and his 
dog? The logical reason to extend 
“marriage" to homosexual couples 
has nothing to do with marital 
integrity, but only reflects the fact 
that homosexuals want the same 
status regardless of its real mean­
ing. Anything less, they say. is a 
denial of human rights. If so. then 
a threesome or a foursome seeking 
marital status can similarly claim 
that their sexual proclivities must 
be recognized by society and the 
law as the equal o f marriage or 
they are facing discrimination.

The Real Agenda

Homosexual activist Tom 
Stoddard acknowledges that 
"enlarging the concept to embrace 
sarne-sex couples would necessari­
ly transform it into something 
new....Extending the right to marry 
to gay people —  that is, abolishing 
the traditional gender require­
ments of marriage —  can be one 
of the means, perhaps the princi­
pal one. through which the institu­
tion divests itself o f the sexist 
trappings o f the past.”21 In other 
words, while many homosexual 
spokesmen say they want only to 
be left alone to enjoy the benefits 
of marriage, Stoddard rightly sees 
the expanded definition as a way 
of attacking the institution itself.

In 1992, organizers o f the 
homosexuals’ 1993 March on 
Washington met in Texas to draft a 
platform o f demands. Known as 
“the Texas platform.” it was later 
toned down to make it more palat­
able to a mass audience. The orig­
inal section on “ family," however, 
is revealing as to the intentions o f 
the movement. In addition to 
Demand No. 40, “the recognition 
and legal protection o f all forms o f 
family structures,” the writers 
make Demand No. 45. “legaliza­
tion of same-sex marriages.” and

Demand No. 46. “legalization of 
multiple partner unions."22

An enormous body o f research 
indicates that monogamy is not the 
norm for the average 
homosexual.23 But even when it 
is. the result is not necessarily 
healthier behavior. A study pub­
lished in the journal AIDS found 
that men in steady relationships 
practiced more anal intercourse 
and oral-anal intercourse than 
those without a steady partner.24 
in other words, the exclusivity o f 
the relationship did not diminish 
the incidence o f unhealthy behav­
ior that is the essence o f homosex­
ual sexual activity. Curbing 
promiscuity would help curb the 
spread of AIDS and the many 
other sexually transmitted diseases 
that are found disproportionately 
among homosexuals, but there is 
little evidence that “monogamous” 
homosexual relationships function 
that way. An English study also 
published in the journal AIDS 
found that most "unsafe” sex acts

O ne can  n o  m o re  
‘e x p a n d ’  a d e f in it io n  o r  
m o ra l p r in c ip le  th a n  o ne  

can c o n t in u a lly  e x p a n d  a  
y a rd s t ic k  a n d  s t i l l  use i t  as 
a re lia b le  m easure .

occur in steady relationships.25
Former homosexual William 

Aaron explains why “monogamy” 
has a different meaning among 
homosexuals: “ In the gay life, 
fidelity is almost impossible.
Since part o f the compulsion of 
homosexuality seems to be a need 
on the part o f the homophile to 
‘absorb’ masculinity from his sex­
ual partners, he must be constantly
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on the lookout for [new partners]. 
Consequently the most successful 
homophile ‘marriages' are those 
where there is an arrangement 
between the two to have affairs on 
the side while maintaining the 
semblance o f permanence in their 
living arrangement.”-6

Sexual Revolution: A 
War on Families

As the research of the late 
Harvard sociologist Pitirim 
Sorokin reveals, no society has 
loosened sexual morality outside 
of marriage and survived. 
Analyzing studies o f cultures 
spanning several thousand years 
on several continents, Sorokin 
found that virtually all political 
revolutions that brought about 
societal collapse were preceded by 
sexual revolutions in which mar­
riage and family were no longer 
accorded premiere status.27 To 
put it another way, as marriage and 
family ties disintegrated, the social 
restraints learned in families also 
disintegrated. Societal chaos ush­
ers in tyrants who promise to 
restore order by any means.

Self-governing people require a 
robust culture founded on mar­
riage and family, which nurture 
the qualities that permit self-rule: 
deferred gratification, self-sacri­
fice. respect for kinship and law, 
and property rights. These quali­
ties are founded upon sexual 
restraint, which permits people to 
pursue long-term interests, such as 
procreating and raising the next 
generation, and securing benefits 
for one’s children.

In the 1981 Apostolic 
Exhortation Familiaris Consortio, 
John Paul II summarized the 
importance of marriage-based 
families this way:

"The family has vital and

organic links with society since it 
is its foundation and nourishes it 
continually through its role o f ser­
vice to life: It is from the family 
that citizens come to birth and it is 
within the family that they fin d  the 

first school o f  the social virtues 
that are the animating principle o f  
the existence and development o f  
society itself." 28

According sex outside marriage 
the same protections and status as 
the marital bond would destroy 
traditional sexual morality, not 
expand it. One can no more

A t  th e  fe d e r a l le ve l, 

C ongress m a y  w e ll c o n ­
s id e r  le g is la t io n  m a n d a t­

in g  th e  o n e -m a n , o n e -  
w om an d e f in i t io n  o f  
m a rr ia g e  f o r  a l l  fe d e r a l 

pu rposes .

“expand” a definition or moral 
principle than one can continually 
expand a yardstick and still use it 
as a reliable measure 29 

Marriage-based kinship is 
essential to stability and continu­
ity. A man is more apt to sacrifice 
himself to help a son-in-law than 
some unrelated man (or woman) 
living with his daughter. Kinship 
entails mutual obligations and a 
commitment to the future o f the 
community. Homosexual relation­
ships are a negation o f the ties that 
bind — the continuation o f kin­
ship through procreation o f chil­
dren. To accord same-sex rela­
tionships the same status as a mar­
riage is to accord them a value that 
they cannot possibly have. 
Marriages benefit more than the 
two people involved, or even the 
children that are created. Their

influence reaches children living 
nearby, as young minds seek out 
role models. The stability they 
bring to a community benefits all.

C on c lu s io n

Some people in Hawaii are 
beginning the process o f fashion­
ing a constitutional amendment to 
protect their state’s law on mar­
riage, should the courts radically 
redefine it. Other states are taking 
action to defend their laws regard­
ing marriage. If more states 
strengthen their laws, they would 
also strengthen the marriage 
defenders in Hawaii, who can cite 
the “compelling state interest" of 
heading off a constitutional crisis. 
At the federal level. Congress may 
well consider legislation mandat­
ing the one-man, one-woman defi­
nition of marriage for all federal 
purposes, including the military, 
federal benefits, federal agency 
employment policies, and the law 
in federal territories such as 
Puerto Rico and Guam.

- by Robert H. Knight. Director o f 
Cultural Studies. FRC Research 
Assistant Ken Ervin also con­
tributed to this article.
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R e :  W h e t h e r  c u r r e n t  A l a s k a  l a w
a l l o w s  s a m e - s e x  m a r r i a g e s

D e a r  R e p r e s e n t a t i v e  R o k e b e r g :

Y o u  h a v e  a s k e d  f o r  o u r  o p i n i o n  o n  w h e t h e r  HB 227, a  b i l l  
t h a t  y o u  h a v e  i n t r o d u c e d  a n d  t h a t  w o u l d  a m e n d  t h e  A l a s k a  m a r r i a g e  
c o d e  (AS  2 5 .0 5 )  t o  s p e c i f y  t h a t  o n l y  a  m a n  a n d  a  w om an  c a n  m a r r y ,  
w o u l d  c h a n g e  t h e  c u r r e n t  l a w .  I t  i s  o u r  o p i n i o n  t h a t  y o u r  b i l l  
w o u l d  n o t  c h a n g e  t h e  l a w .

I n  o u r  c o n v e r s a t i o n s  w i t h  y o u r  s t a f f  w e  i n d i c a t e d  t h a t  
o u r  o p i n i o n  r e s t e d  o n  o u r  b e l i e f  t h a t  t h e  c om m on  l a w  i n  A l a s k a  
w o u l d  n o t  a l l o w  s a m e - s e x  m a r r i a g e s .  On f u r t h e r  r e s e a r c h ,  h o w e v e r ,  
o u r  o p i n i o n  n o w  r e s t s  o n  o u r  b e l i e f  t h a t  a  c o u r t  w o u l d  c o n s t r u e  t h e  
A l a s k a  M a r r i a g e  C o d e  (AS 2 5 .0 5 )  a s  a l l o w i n g  o n l y  m a r r i a g e s  b e t w e e n  
a  m a n  a n d  a  w o m a n ,  n o t w i t h s t a n d i n g  t h e  c u r r e n t ,  s e x - n e u t r a l  
l a n g u a g e  o f  t h e  c o d e .

W h e n  f i r s t  e n a c t e d  i n  1963, t h e  A l a s k a  M a r r i a g e  C o d e  
(A S  2 5 .0 5 )  d i d  s p e c i f i c a l l y  r e s t r i c t  m a r r i a g e  t o  a  m an  a n d  a  w o m a n .  
S e c .  1 ,  c h .  58, S LA  1963 ( e n a c t i n g  AS  2 5 .0 5 .0 1 1 ) .  T h e  r e f e r e n c e s  
t o  " m a n "  a n d  " w o m a n "  w e r e  d e l e t e d ,  a n d  r e p l a c e d  w i t h  s e x - n e u t r a l  
l a n g u a g e ,  i n  1974. S e c .  92 , c h .  127, SLA  1974. H o w e v e r ,  c h a p t e r  
127 w a s  t h e  b i l l  o f  t h e  r e v i s o r  o f  s t a t u t e s ,  s u b m i t t e d  u n d e r  
A S  0 1 .0 5 .0 3 6 .  T h a t  b i l l  i s  g e n e r a l l y  l i m i t e d  t o  t e c h n i c a l  c h a n g e s ,

Tl.
“  2  j n r t e i  o n03-C5LH
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M arch 3 1 , 1995
P ag e  2

a n d  i s  n o t  s u p p o s e d  t o  m a k e  m a j o r  s u b s t a n t i v e  c h a n g e s  i n  t h e  l a w 1. 
T h u s  w e  b e l i e v e  t h a t ,  i f  a  c o u r t  w e r e  c o n f r o n t e d  w i t h  t h e  q u e s t i o n ,  
i t  w o u l d  r u l e  t h a t  AS 2 5 .0 5 .0 1 1  s t i l l  i m p l i c i t l y  c o n t a i n s  t h e  
r e q u i r e m e n t  t h a t  o n l y  m e m b e r s  o f  d i f f e r e n t  s e x e s  m a y  m a r r y ,  b e c a u s e  
o f  t h e  w a y  i n  w h i c h  t h e  c u r r e n t  s e x - n e u t r a l  l a n g u a g e  w a s  a d o p t e d . 2

o u r  c o n c l u s i o n  i s r  b o l s t e r e d  b y  t h e  f a c t  t h a t  t h e  m a r r i a g e  
c o d e  s t i l l  u s e s  t h e  t e r m s  " h u s b a n d "  a n d  " w i f e "  i n  s e v e r a l  p l a c e s  t o  
r e f e r  t o  t h e  p a r t i e s  t o  a  m a r r i a g e .  S e e  AS  2 5 . 0 5 . 0 4 1 ( b ) ;  
2 5 .0 5 .0 5 1 .  H a d  t h e  l e g i s l a t u r e  i n t e n d e d ,  e i t h e r  i n  1974 o r  1975, 
t o  a u t h o r i z e  s a m e - s e x  m a r r i a g e s ,  i t  w o u l d  p r e s u m a b l y  h a v e  r e p l a c e d  
t h e s e  t e r m s .

T h e  W a s h i n g t o n  C o u r t  o f  A p p e a l s  r e a c h e d  a  s i m i l a r  
c o n c l u s i o n  i n  S i n g e r  v .  H a r a . 522 P . 2 d  1187, 1189 ( W a s h .  A p p .

1 R e v i s o r ' s  b i l l s  e n c o m p a s s  m a n y  s u b j e c t s ,  a n d ,  i f  t h e y  
c o n t a i n  s u b s t a n t i v e  c h a n g e s  i n  t h e  l a w ,  t h e y  m i g h t  w e l l  v i o l a t e  t h e  
s i n g l e - s u b j e c t  r e q u i r e m e n t  o f  a r t i c l e  I I ,  s e c t i o n  13 o f  t h e  A l a s k a  
c o n s t i t u t i o n .  I n s t e a d ,  r e v i s o r ' s  b i l l s  a r e  e x e m p t e d  f r o m  t h e  
s i n g l e - s u b j e c t  r e q u i r e m e n t  b y  t h e  p o r t i o n  o f  s e c t i o n  13 e x e m p t i n g  
b i l l  " c o d i f y i n g ,  r e v i s i n g ,  o r  r e a r r a n g i n g  e x i s t i n g  l a w s . "

U s i n g  h i n d s i g h t ,  w e  w o u l d  h a v e  t o  s a y  t h a t  t h e  1974 
r e v i s o r ' s  b i l l  s h o u l d  n o t  h a v e  a m e n d e d  AS  2 5 .0 5 .0 1 1  i n  t h e  w a y  t h a t  
i t  d i d .  F i r s t ,  t h e  c h a n g e  t o  s e x - n e u t r a l  l a n g u a g e  c a n  b e  v i e w e d  a s  
m a k i n g  a  m a j o r  s u b s t a n t i v e  c h a n g e  i n  t h e  l a w ,  i n a p p r o p r i a t e  f o r  a  
r e v i s o r ' s  b i l l .  S e c o n d ,  t h e  b i l l  d i d  m a k e  a n  u n q u e s t i o n a b l y  
s u b s t a n t i v e  c h a n g e  i n  t h e  l a w  ( a l b e i t  n o t  a  m a j o r  o n e )  , 
e s t a b l i s h i n g  a n  a g e  o f  c o n s e n t  o f  19 f o r  b o t h  s e x e s ,  i n s t e a d  o f  t h e  
p r e v i o u s  19 f o r  m e n  a n d  18 f o r  w o m e n  ( a  c h a n g e  t h a t  p r e s u m a b l y  
r e s u l t e d  f r o m  t h e  1972 a m e n d m e n t  t o  a r t i c l e  I ,  s e c t i o n  3 o f  t h e  
A l a s k a  c o n s t i t u t i o n  t o  p r o h i b i t  s e x  d i s c r i m i n a t i o n ) . G i v e  t h e  
t i t l e  o f  t h e  b i l l  - " A n  A c t  m a k i n g  c o r r e c t i v e  a m e n d m e n t s  i n  t h e  
A l a s k a  S t a t u t e s  a s  r e c o m m e n d e d  b y  t h e  r e v i s o r  o f  s t a t u t e s "  - t h i s  
c h a n g e  w a s  n o t  i n  o u r  o p i n i o n  a p p r o p r i a t e .

2 T h e  s e x - n e u t r a l  l a n g u a g e  w a s  r e t a i n e d  w h e n  
AS 2 5 .0 5 .0 1 1 ( a )  w a s  a m e n d e d  i n  1975, t o  c h a n g e  t h e  a g e  s e t  o u t  i n  
t h a t  s t a t u t e .  S e c .  1 ,  c h .  28, S LA  1975. H o w e v e r ,  b e c a u s e  t h e  s e x -  
n e u t r a l  l a n g u a g e  w a s  n o t  c h a n g e d ,  w e  d o  n o t  b e l i e v e  t h a t  a  c o u r t  
w o u l d  v i e w  t h e  197 5 a m e n d m e n t  a s  m a k i n g  t h e  s u b s t a n t i v e  c h a n g e  t h a t  
a  r e v i s o r ' s  b i l l  c a n n o t .  T h e  t i t l e  o f  t h e  1975 b i l l  a m e n d i n g  
AS 2 5 . 0 5 . 0 1 1 ( a ) ,  " A n  A c t  r e l a t i n g  t o  t h e  c a p a c i t y  o f  p e r s o n s  t o  
c o n s e n t  t o  m a r r i a g e , "  d o e s  n o t  r e f l e c t  a n  i n t e n t  t o  c h a n g e  t h e  l a w  
t o  a l l o w  s a m e - s e x  m a r r i a g e s .
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1 9 7 4 ) .  L i k e  AS 2 5 . 0 5 . 0 1 1 ( a ) ,  t h e  W a s h i n g t o n  s t a t u t e  a t  i s s u e  i n  
S i n g e r . RCW 2 6 .0 4 .0 1 0 ,  p r o v i d e d  t h a t  " p e r s o n s "  m a y  m a r r y .  T h e  
c o u r t ,  h o w e v e r ,  n o t e d  t h a t ,  p r i o r  t o  1970, t h e  s t a t u t e  r e f e r r e d  t o  
m a l e s  a n d  f e m a l e s ,  a n d  t h a t  t h e s e  t e r r a s  w e r e  e l i m i n a t e d  w h e n  t h e  
a g e  o f  c o n s e n t  w a s  m a d e  t h e  s a m e  f o r  b o t h  s e x e s .  T h e  c o u r t  a l s o  
n o t e d  t h a t  197 2 a m e n d m e n t s  t o  W a s h i n g t o n ' s  c o m m u n i t y  p r o p e r t y  l a w s  
r e t a i n e d  r e f e r e n c e s  t o  " h u s b a n d "  a n d  " w i f e . "  I t  c o n c l u d e d  t h a t ,  i n  
l i g h t  o f  t h e s e  f a c t s ,  t h e  l e g i s l a t u r e  h a d  n o t  i n t e n d e d  t o  a u t h o r i z e  
s a m e - s e x  m a r r i a g e .

T h r e e  o t h e r  c o u r t s  h a v e  c o n c l u d e d  t h a t  s a m e - s e x  m a r r i a g e s  
a r e  n o t  a u t h o r i z e d  u n d e r  s e x - n e u t r a l  s t a t u t e s  l i k e  AS 2 5 .0 5 .0 1 1 ( a )  
b e c a u s e  o f  t h e  u s e  o f  t h e  w o r d  " m a r r i a g e . "  B a k e r  v .  N e l s o n . 191 
N . W . 2 d  185 ( M i n n .  19 71 ) ,  a p p e a l  d i s m i s s e d . 409 U . S .  810 (1 9 7 2 ) ;
J o n e s  v .  H a l l a h a n . 501 S . W . 2 d  588 ( K y .  19*73); A d a m s  v .  H o w e r t o n . 
673 F .  2 d  1036 ( 9 t h  C i r . ) ,  c e r t ,  d e n i e d . 458 U . S .  1111 ( 1 9 8 2 ) .
T h e s e  c o u r t s  a l l  l o o k e d  a t  t h e  d i c t i o n a r y  d e f i n i t i o n  o f  " m a r r i a g e , "  
w h i c h  i n v a r i a b l y  r e f e r s  t o  a  r e l a t i o n s h i p  b e t w e e n  a  m a n  a n d  a  
w o m a n ,  o r  b e t w e e n  m e m b e r s  o f  o p p o s i t e  s e x e s .  T h e y  c o n c l u d e d  t h a t  
t h e  u s e  o f  t h e  w o r d  i n d i c a t e d  l e g i s l a t i v e  i n t e n t  t o  l i m i t  t h e  
a b i l i t y  t o  m a r r y  t o  a  m a n  a n d  a  w o m a n .

T o  o u r  k n o w l e d g e ,  t h e r e  a r e  n o  p u b l i s h e d  j u d i c i a l  
d e c i s i o n s  h o l d i n g  t h a t  a  s t a t u t e  l i k e  AS  2 5 .0 5 .0 1 1 ( a )  a l l o w s  s a m e -  
s e x  m a r r i a g e s .  T h e r e f o r e  w e  b e l i e v e  i t  q u i t e  l i k e l y  t h a t  t h e  
A l a s k a  c o u r t s  w o u l d  f o l l o w  t h e  d e c i s i o n s  d i s c u s s e d  a b o v e  a n d  r u l e  
t h a t  t h e  A l a s k a  m a r r i a g e  c o d e  d o e s  n o t  a u t h o r i z e  s a m e - s e x  
m a r r i a g e s . 3

3 T h e  w e l l - k n o w n ,  r e c e n t  H a w a i i  c a s e  o f  B a e h r  v .  L e w i n . 852 
P . 2 d  44 ( H a w a i i  19 93 ) ,  r e s t s  o n  c o n s t i t u t i o n a l  g r o u n d s ,  n o t  o n  
s t a t u t o r y  i n t e r p r e t a t i o n ;  t h e  s t a t u t e  c h a l l e n g e d  e x p l i c i t l y  l i m i t e d  
m a r r i a g e  t o  a  m an  a n d  a  w o m a n .  W h e t h e r  o r  n o t  AS  25 .05  i s  
i n t e r p r e t e d  t o  a l l o w  s a m e - s e x  m a r r i a g e s  i s  o f  c o u r s e  a  t o t a l l y  
d i f f e r e n t  i s s u e  f r o m  w h e t h e r  a  b a n  o n  s a m e - s e x  m a r r i a g e s  i s  
c o n s t i t u t i o n a l .
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M E M O R A N D U M M a rc h  17, 1995

SUBJECT: HB 227, An Act clarifying a statute relating to persons who may 
legally marry (Work Order No. 9-LS0711\C)

TO: Representative Norman Rokeberg 
Attn: Mia Costello

FROM : Terri Lauterbach 
Legislative Couns_.

You have asked for a legal discussion o f how passage of HB 227 might affect the validity o f 
marriages contracted outside Alaska by persons o f the same sex, considering the existence 
o f the full faith and credit clause (art. IV , sec. 1) o f the federal constitution.1'

Actually, in addition to the full faith and credit clause, there are two other legal principles to 
consider in order to answer your question about the treatment of marriages performed outside 
Alaska i f  HB 227 were to be enacted. Those principles concern comity and conflict o f laws.

After reviewing general legal literature about these principles, it is my opinion that pasrage 
o f HB 227 in its current form probably would not invalidate the marriages o f persons o f the 
same sex who legally married outside Alaska and then lived in Alaska."

I f  the legislature's only intent is to prohibit same-sex marriages in Alaska while allotting same- 
sex marriages from other states to be valid here, then HB 227 achieves that goal, although the 
intent could be strengthened by the addition o f a comity clause.

I f  the legislature's intent is to not only prohibit same-sex marriages in Alaska, but also to 
invalidate same-sex marriages legally obtained outside the state, then HB 227 would be more 
likely to achieve that goal if  it were amended by the addition o f some or all o f the following

"Art IV, see. 1, of the United States Constitution reads as follows: Foil faith and credit among states. 
Full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other 
state. And the Congress may by general laws prescribe the manner in which such ac'.s, records and proceedings 
shall be proved, and the effect thereof.

"While I know of no state whac a same-sex mamagc has been held to be valid as of this date, this memo 
must assume, in order to answer your question, that same-sex marriages may some day be validly contracted in 
another state.



provisions: (1) a strong policy statement explaining why there is a compelling state interest 
in prohibiting same-sex marriages, (2) an amendment o f AS 25.05.021 prohibiting same-sex 
marriages, (3) a statute specifying that marriages contracted in other states are invalid in 
Alaska i f  they could not have been contracted validly here, and (4) criminal sanctions 
generally considered applicable primarily to same-sex relationships, such as an anti-sodomy 
statute. Bear in mind, however, that none o f these statutory changes would matter if  the 
prohibition o f same-sex marriages were found by an Alaska court to be unconstitutional.

mSCUSSlQH
• r -

HB 227 amends the requirements for the performance o f a marriage contract in Alaska, 
clarifying that, in Alaska, mamage is a contract between one man and one woman. Assuming 
for the purposes o f this memo that a same-sex marriage may be (now or some time in the 
future) validly contracted outside Alaska, you have asked whether HB 227 could affect the 
valid ity o f those marriages i f  the married couple became residents o f Alaska after the 
marriage. You have asked particularly about the full faith and credit clause o f the federal 
constitution. (Please see the text o f this clause in footnote 1 o f this memo.)

The purpose o f the full faith and credit clause rights acquired or confirmed under public acts 
and judicial proceedings o f one state by requiring recognition o f their validity in others. Pink 
v. A A A . Highway Express. Inc.. 314 U.S. 201 (1941T reh. den.. 314 U.S. 712. This clause 
is most often applied with respect to court proceedings so that litigation once pursued to 
judgment is as conclusive o f the rights o f the parties in every other court as in that in which 
the judgment was rendered. Marpiolia Petroleum Co. v. Hunt 320 U.S. 430 (1943), reh. den. 
321 U.S. 801, (QyrldLon.Other, grds., Thomas v. Washington Gas Light Co.. 448 U.S. 261).

I have not found any case law that construes the full faith and credit clause with respect to 
the type o f situation you have posed in your question. Your question primarily concerns two 
other legal principles: conflict o f laws and comity. I f  there is a conflict o f laws between two 
states whose laws both have a bearing on a particular case, then a court w ill use conflict o f 
laws principles to decide which state's law should apply in the case. The choice o f governing 
law may also be influenced by application o f the comity principle under which a court in one 
jurisdiction may, out o f deference and respect, not obligation, apply the law o f another 
jurisdiction. A state court may by comity give a remedy which the flill faith and credit clause 
does not compel. 16 Am. Jur. 2d, Conflict o f Laws, sec. 10, page 28. The tendency o f 
modern decisions is toward a broader comity in the enforcement o f rights created by the 
legislature o f sister states. 16 Am. Jur. 2d, Conflict o f Laws, supra.

Application o f these general principles o f law has yielded the following general rule with 
respect to marriages: a marriage valid where contracted is valid everywhere. 71 A.L.R.2d 
687, at 694; 3 A.L.R.2d 240, at 241; Restatement o f the Law 2d. Conflict o f Laws.2d. sec. 
283; and Homer Clark, Jr., The Law o f Domestic Relations in the United States (2nd ed. 
1987), p. 96. This rule is particularly true where the parties or at least one o f the parties^ at 
the time o f the marriage, were domiciliaries o f the statu where the marriage was performed.

Representative Norman Rokeberg
March 17, 1995
Page 2



71 A_L.R.2d 687, at 695 and 701; 3 A.L.R.2d 240, at 245. However, courts are divided on 
the validity o f a marriage contracted outside a state where the marriage would not have been 
valid by persons who were domiciliaries o f the state where the marriage would have been 
invalid, who left the state to get married, and who returned to the domiciliary state after the 
marriage. Some courts have upheld the validity o f these marriages and some have not. 71
A.L.R.2d 687, at 700.

There is a notable exception to the general rule that initially valid marriages are valid 
everywhere. The exception concerns the public policy o f the state where the validity is being 
questioned. I f  recognition o f the marriage contracted elsewhere would violate a strong public 
policy o f the state where the marriage is being questioned, a court may not recognize the 
marriage, but there is authority on both sides o f this question. 71 A.L.R.2d 687, at 702. As 
to how strong the public policy of the state needs to be on the question, it has been stated that 
"it is everywhere accepted that marriages should be invalidated only for the most compelling 
reasons." Clark, supra; Restatement o f the Law 2d. Conflict o f Laws 2d. sec. 283.

How a court will determine what a state's "public policy" is and how strong it is becomes the 
issue at this point. Some courts have found that a marriage validly performed outside the 
state is not necessarily against public policy just because it would be invalid or even 
"absolutely void" under the laws o f the state where the marriage is being questioned. State 
v Graves. 228 Ark. 378,307 S.W.2d 545 (1957); Keith v. Pack. 182 Tenn 420, 187 S.W.2d 
618 (1945). Even in the face o f noncompliance with substantive standards like age or 
parental consent requirements and affinity (remote incest) prohibitions, courts may, and 
according to some commentators, usually w ill recognize the validity o f the marriage i f  it was 
valid where contracted. Krause, Family Law . (Nutshell Series, 2d ed.); Restatement o f the 
Law 2d. supra. Under contract law, a contract is not necessarily contrary to the public policy 
o f a state merely because it could not validly have been made there. Enforcement o f a 
contract valid by the law governing the contract ordinarily w ill not be denied on the grounds 
o f public policy unless a "strong case" for such action is presented. 16 Am.Jur.2d Conflict 
o f Laws 2d. sec. 20.

As to how a "strong case" could be made, some commentators have suggested that the public 
policy may need to be expressed clearly in a statute. 3 A.L.R.2d 240, at 241; Restatement 
of the Law 2d. supra. Such a statute could be a policy statement, a criminal sanction against 
the type o f conduct that would violate the public policy, a statute expressly invalidating 
marriages that would be invalid i f  attempted in the state, or a combination o f these 
provisions." Statutes of this type would guide a court on it choice o f laws governing a 
marriage that is questioned in this state but validly performed in another state.

Representative Norman Rokeberg
March 17, 1995
Page 3

"As of 1987, statutes in four suites (Illinois, Vermont, Massachusetts, and Wisconsin) provided that a 
mamage of domiciliaries contracted in another slate that is void by the law of the domicile will not be recognized 
m the domicile. Clark, Jr., The Law of Domestic Rclatioos in the United States (2nd cd. 1987), page 96.
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Absent a statutory directive on the choice of law, a court will apply other choice-of-law 
principles, such as the needs of the interstate and international systems, the relevant policies 
o f other interested states and the relative interest o f those states in the determination o f the 
particular issue, the protection o f justified expectations, the basic policies underlying the 
particular field o f law, predictability and uniformity o f results, and ease in the determination 
and application o f the law to be applied. Restatement o f the Law 2tL Conflict of Laws 2d. 
sec. 6. It is in the context o f applying these principles that the strength o f the public policy 
opposing sama-sex marriages becomes important. In order to outweigh the factors 
concerning the expectations of the parties, the interests o f the other states in having their 
marriages recognized, and the goal o f unifonmity o f results, there would probably have to be 
a very compelling / l̂aska interest in invalidating a same-sex marriage validly contracted 
elsewhere.

In applying the foregoing discussion o f general legal principles to HB 227, it is my conclusion 
that the bill as currently written would only clarify that marriage licenses would not be granted 
to same-sex couples in Alaska. HB 227 does not clarify how same-sex marriages validly 
contracted in other states would be treated here. In the absence o f clarifying language, it is 
my opinion that HB 227 would not stand in the way of an Alaska court upholding a same-sex 
marriage contracted elsewhere. Using the full faith and credit clause, choice o f laws 
principles, and comity, an /Maska court would probably follow the general rule that a marriage 
valid where contracted is valid in Alaska.

I f  this is not the desired result o f HB 227, the bill should be amended in one or more o f the 
fo llow ing ways: (1) amendment o f AS 25.05.021 to prohibit same-sex marriages; (2) 
inclusion o f a strongly-worded policy statement explaining why the state has a compelling 
state interest in prohibiting same-sex marriages; (3) addition o f a criminal statute generally 
indicating disapproval o f same-sex unions, such as an anti-sodomy statute; and (4) a law 
specifying that a marriage contracted elsewhere that would not have been validly contracted 
in Alaska is invalid in Alaska.

Conversely, i f  the intended result o f HB 227 is to prohibit same-sex marriages from being 
licensed in Alaska, but to recognize same-sex marriages validly licensed elsewhere, then HB 
227 would be clarified by the addition o f a section specifically providing that marriages 
contracted outside the state that are valid by the law o f the state in which they were 
contracted are valid in Alaska."

"As of 1987, four states had such a law: Arkansas, California, Colorado, and New Mexico. Clark, Jr. 
The Law of Domestic Relations in the United States (.2nd Ed 1987).



It should be noted, however, that even with changes in HB 227 such as those described in this 
memorandum, if  an Alaska court were to find that prohibition o f same-sex marriages violates 
the state constitution, HB 227 could not overturn that result.5'

Representative Norman Rokeberg
March 17, 1995
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I realize that this memorandum does not give you a definitive answer to your question. A 
definitive answer is not possible, considering all of the different factors that a court w ill 
consider. However, I believe I have given you enough information so that you can decide 
whether and how to amend HB 227 tag ive further guidance to any potential court decision. 
Please let me know if  I can be o f further assistance.

TML:klb:pl 
95-173.klb

iThe constitutionality of prohibiting same-sex marriages j  Hawaii is currently being litigated in Bachr. 
ct al. v Lewin. (Civ. No. 91-1394), after remand from Hawaii's Supreme Court in 1993.
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M EM ORANDUM  _

TO: Representative Norman Rokeberg

FROM: Carol R. Vandor (\(^
Legislative Analyst

RE: Legislative H istory of AS 25.05.011 (Requirements for Mamage)
Research Request 95.152

You asked for a legislative history o f AS 25.05.011 which addresses marriage requirements. Alaska 
Statute 25.05.011 states that marriage is a civil contract requiring a license and solemnization 
which may be entered into by a person who is 18 years o f age or older; those who qualify for a 
license under section 171l; or a member o f the armed forces o f the U.S. while oil active duty.

This provision has been simplified over the years. Initially, it established a minimum age for a male 
as 21 years and for a female as 18 years. In 1970 the minimum age o f a male was lowered to 19. 
In  1974 the legislature amended the law again to specify that a person, rather than a male or 
female, be at least 19 years o f age. A year later the minimum age was lowered to 18, and members 
o f the armed forces on active duty were included.

Alaska Statute 25.05.011 traces its origin to a territorial law (§ 21-1-1) which read

Marriage is a civil contract, which may be entered into by males o f the age o f 
twenty-one years, and females o f the age of eighteen years who are otherwise 
capable; provided, however, that no person shall be joined in marriage in this 
Territory until a license shall have been obtained for that purpose from a duly 
appointed and qualified United States Commissioner, or Marriage 
Commissioner as provided by Section 1211, Compiled Laws o f Alaska, 1933 
[§ 21-1-31 herein]. That nothing in Section 1189, Compiled Laws o f Alaska,
1933, as amended [§ 21-1-11 herein], shall prevent a Marriage Commissioner 
from issuing a marriage license

Alaska State Legislature

‘AS 25.05.171 addresses persons capable of consenting to marriage, minimum ages, and 
consent o f parents or guardian.



After statehood, the legislature began to adopt territorial laws as Alaska statutes. The territorial 
law was revised somewhat and formally adopted as a state law by Chapter 1 SLA 1963. It was 
renumbered as AS 25.05.010 which read

Marriage is a civil contract, which may be entered into by males o f the age o f 
21 years, and females o f the age. o f 18 years who are otherwise capable.
However, no person shall be joined in marriage in the state until he obtains a 
license from a person authorized by law to issue marriage licenses.

Section 1, Chapter 58 SLA 1963, repealed AS 25.05.010 and enacted AS 25.05.011 as follows:

(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1) a male who is 21 years o f age or older with a female who is 18 years 
o f age or older, who are otherwise capable, or
(2) those who qualify for a license under sec. 171 o f this chapter.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without solemnization as provided in this chapter.

Section 9, Chapter 245 SLA 1970 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1) a male who is 19 years o f age or older w ith a female who is 18 
years of age or older, who are otherwise capable, or
(2) those who qualify for a license under § 171 of this chapter.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without solemnization as provided in this chapter.

Section 92, Chapter 127 SLA 1974 amended AS 25.05.011(a)(1) to read (emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1) a person who is 19 years o f age or older, who is otherwise 
capable, or
(2) those who qualify for a license under § 171 o f this chapter.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without solemnization as provided in this chapter.

Representative Rokeberg
March 8, 1995
Page 2



(a) Marriage is a civil contract requiring both a license and solemnization 
which may be entered into by

(1) a person who is 18 years of age or older, who is otherwise 
capable, or
(2) those who qualify for a license under § 171 of this chapter, or
(3) a member of tbe armed forces of the United States while on 
active duty.

(b) No person may be joined in marriage in this state until a license has been 
obtained for that purpose as provided in this chapter. No marriage performed 
in this state is valid without solemnization as provided in this chapter.

Minor revisions were made in the law after 1977. Alaska Statute 25.05.011 currently reads 
(emphasis added):

(a) Marriage is a civil contract requiring both a license and solemnization that 
may be entered into by

(1) a person who is 18 years o f age or older, who is otherwise capable,
(2) those who qualify for a license under AS 25.05.171, or
(3) a member o f the armed forces o f the United States while on active 
duty.

(b) A person may not be joined in marriage in this state until a license has 
been obtained for that purpose as provided in this chapter. A marriage 
performed in this state is not valid without solemnization as provided in this 
chapter.

Copies o f the session laws and the replacement statutes are attached. We hope this information 
is useful to you. I f  we may be o f further assistance, please contact this office.

Representative Rokeberg
March 8, 1995
Page 3

Section 1, Chapter 28 SLA 1975 amended AS 25.05.011(a) to read (emphasis added):

Attachments
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A u g u s t  21 . i 995

M E M O R A N D U M

T O A ll B i s h o p s

F R O M  M a r k  E. C h o p k o

S U B JE C T : S a m e -S e x  M a m a g e  I it igution in Hawaii

I a m  w r i t in g  to  a p p r i s e  y o u  o f  o n g o in g  l i t ig a t io n  in  H a w a i i  c o n c e r n i n g  die  c iv i l  r e g u la t io n  
o f  m a r r i a g e  th a t  m a y  h a v e  r e p e r c u s s io n s  in o th e r  sta tes

Background

T h r e e  g a y  a n d  le s b ia n  c o u p le s  s o u g h t  a  n ia r r ia g e j ic e n se  in H a w a i i .  S ta te  o f f i c i a ls  d e n ie d  

the  a p p l ic a t io n s  b e c a u s e ,  as  in  o th e r  s ta te s ,  o n ly  m a le - fe m ale  couples are- e lig iH e j o j i ^ r r y  in  H aw a ii .  

T h e  a g g r ie v e d  c o u p le s  f i led  su i t  in  S ta te  c o u r t ,  s e e k in g  a  d e c la r a t io n  th a t  th e  H a w a i i  m a r r i a g e  

s ta tu te ,  by  re s t r ic t in g  m a m a g e  l i c e n s e s  to  m a le - f e m a le  c o u p le s ,  v io la te s  th e  p l a in t i f f s ’ r ig h t  to  

p r iv a c y  and  eq u a l  p r o t e c t i o n  o f  th e  la w  a s  g u a ra n te e d  b y  the  H a w a i i  C o n s t i tu t io n .  T h e  case ,  
c a p t io n e d  B a s h r  v. L e n in ,  w a s  d i s m i s s e d ,  a n d  th e  p la in t i f f s  a p p e a le d .

In M a y  1993 . the  H a w a i i  S u p r e m e  C o u r t  r e v e r s e d  th e  j u d g m e n t  o f  th e  tr ia l  c o u r t .  T h e  

S u p re m e  C o u r t  h e ld  th a t  th e re  is no  " f u n d a m e n ta l  r ie h t” to  " m a r r v "  s o m e o n e  o f  th e  s a m e  s e x  u n d e r  

the  S ta te  C o n s t i tu t io n  s g u a ra n te e  ot p r iv a c y .  N e v e th e lessi  d ie  c o u r t  h e ld  th a t  b v  d e n y i n g  c o u p le s  
o f  th e  u m e s e x  th e  le g a l  r i g h ts  a n d  b e n e f i t s  th a t  f low  f ro m  m a r i ta l  s ta tu s ,  the  H a w a i i .m a r r i a g e  

s ta tu te  v io la te s  th e  S t a t e C o n s t i t u t i o n ' s  g u a ra n te e  o f  eq u a l  p r o te c t io n  un less  th e  S ta te  c a n  

d e m o n s t r a te  th a t  t.ai c o m p e l l ing  s ta te  in te re s t s  justify- u n e q u a l  tr e a t m e nt, a n d  ( h i  th e  s ta tu te  is 

n a r r o w ly  d ra w n  to a c c o m p l i s h  th o se  in te r e sts .  S in c e  the  trial c o u r t  e a r l i e r  h a d  d i s m is s e d  th e  c a se  

o n  th e  p l e a d in g s ,  i.e . . w i t h o u t  h e a r in g  a n y  e v id e n c e ,  the  S u p r e m e  C o u r t  r e m a n d e d  th e  c a s e  to  th e  

trial c o u r t  to g iv e  d ie  S ta te  a n  o p p o r tu n i ty  to  p ro v e  w h e th e r  the  H a w a i i  m a r r i a g e  s ta tu te  m e e t s  th is  
tw o-prong '"d  test. T h e  c a s e  is c u r r e n t ly  p e n d in g  m  li-e triai co u r t  w h e re  it a w a i t s  fu r th e r  s u b m is s io n s  

hv  th e  p a n .e s  a n d  ev e n tu a l  tr ia l .

W i d e r  R a m if i c a t i o n s

In r e sp o n se  to  B o e h r. the  D i o c t s e  o f  H o n o lu lu  has  p u b l ic ly  a d v o c a t e d  s u p p o r t  fo r  H a w a i i ' s  
ex is t in g  m a m a g e  s ta tu te  a n d  has  s o u g h t  a m e n d m e n ts  to s t re n g th e n  the S t a t e ' s  p o s i t io n  th a t  c o u p le s  

o f  the  s a m e  sex m a y  n o t  marry-. T h e  D i o c e s e 's  pub lic  s ta te m e n ts  h av e  re v o lv e d  a r o u n d  d i re c  po in ts .



(F irsV s o c i e t y, f a m i ly ,  a n d  c h i ld r e n  a re b es t  s e rv e d  w h e n  p ro c re a t io n  t a k e s  p la c e  in  a c o m m i t t e d 

r e l a t i o n s h ip  b e t w e e n  a m a n  a n d  w o m a n .  n a m e ly p T h  m a r r ia g e .  ( $ e c c m d ^) t h e  f u n d a m e n t al 

c o m p l e m e n ta r i ty o f  m e n  a n d  w o m e n  d e m a n d s  a s p e c ial ro le  a n d  p la c e  in  s o c i e ty , (fhird), w h i hTThe 

c ivil r i g h t F o f  all p e r s o n s ,  i n c lu d in g  h o m o s e x u a l s .  sh o u ld  be  p ro te c te d ,  m a r r i a g e  b e t w e e n  c o u p le s  
o u h e  s a m e  s e x is n o t  s u c h  a  n t th t .  A t  th is  t im e ,  th e  D io c e s e  is p r e p a r in g  a n  a m ic u s  b r i e f  fo r  f i l in g  

in the  t r ial c o u r t  in th e  B e ,c iv  c a s e ,  a n d  c o n t in u e s  to  b u i ld  c o a l i t io n  p a r tn e r s  a n d  d e v e l o p  s t r a t e g y .

W e  b e l i e v e  th i s  c a s e  to  b e  p o te n t ia l ly  o f  s ig n a l  im p o r ta n c e .  I f  th e  H a w a i i  c o u r t s  ru le  th a t  

h o m o s e x u a l  c o u p le s  a re  e n t i t l e d  to m a m ’, it is w id e ly  e x p e c te d  th a t  h o m o s e x u a l  c o u p l e s  m a r r i e d  in 

H a w a i i  w il l  s e e k  to h a v e  t h e i r  m a r r i a g e s  r e c o g n iz e d  in  o th e r  s ta te s  u n d e r  t h e  'Mull f a i th  a n d  c r e d it 

clause** o f  t h a U .S .  C o n s t i t u t i o n .  U .S .  C o n s t . .  A rt .  IV . § 1. U n d e r  t h a t  p r o v i s i o n ,  r ig h ts  a n d  

p r iv i l e g e s  r e c o g n iz e d  u n d e r  th e  l a w s  o f  a s ta te  a re  g e n e ra l ly  e n t i t l e d  to  r e c o g n i t i o n  in  o th e r  s ta te s  

u n l e s s  th e  e x t e n s i o n  o f  th o s e  r ig h ts  a n d  b e n e f i t s  w o u l d  b e  i l leg a l ,  v io l a t e  a  f u n d a m e n ta l  p u b i i c  

p o l ic y ,  o r  a l l o w  c i t i z e n s  p u r p o s e f u l l y  to e v a d e  legal r e s t r ic t io n s  in  th e i r  o w n  s ta te .  E a r ly  in  th is  

c e n tu ry ,  for e x a m p le ,  b e f o r e  r e f o r m  or" the  d iv o r c e  law s ,  s o m e  j u r i s d i c t i o n s  (<?.£., N e v a d a )  c a m e  to  

b e  k n o w n  a s  ‘“d i v o r c e  h a v e n s . "  N o n - r e s id e n t s  w o u ld  t rav e l  to  th e se  p l a c e s ,  e s t a b l i s h  r e s id e n c y  

( u s u a l ly  o n ly  a  s e v e r a i - d a y  w a i t ) ,  a n d  o b ta in  a  d iv o rc e .  U p o n  r e tu rn in g  to  th e i r  h o m e  s ta te ,  t h e  

d iv o rc e d  c o u p le  w o u l d  a r g u e  th a t  the  " fu ll  fa ith  a n d  c r e d i t” c l a u s e  o f  th e  C o n s t i t u t i o n  r e q u i r e d  t h a t  

t h e i r  d i v o r c e  b e  g iv e n  e f f e c t .  S o m e t i m e s  th e se  a r g u m e n t s  w e r e  s u c c e s s f u l ,  s o m e t i m e s  n o t .  _By. 

a n a lo g y ,  s a m e -sex  c o u p le s  w h o  m a n y  in H a w a i i  w o u ld  likely  in s is t  th a t  th e i r  m a r r i a g e s  a r e  e n t i t l e d  

to  r e c o e t i i t io n  in o t h e r  s ta te s ^  W h e th e r  th e y  p re v a i l  w o u ld  d e p e n d  o n  s e v e r a l  f a c to r s ,  s u c h  a s  th e  

n an irc  a n d  s t r e n g th  o f  s ta te  p o l ic y  in  fav o r  o f  h e te ro se x u a l  m a r r ia g e s  a n d  in  o p p o s i t i o n  to  s a m e - s e x  

m a r r i a g e s .

W e  h a v e  b e g u n  to  a d v i s e  S ta te  C a th o l ic  C o n fe re n c e s  o n  th e se  is su e s .  W e  a rc  a w a r e  th a t  last  

y e a r  in  a t  l e a s t  a  d o z e n  s ta t e s ,  m a r r i a g e  l a w s  c a m e  to  th e  f lo o r  o f  th e  l e g i s l a tu r e  o f t e n  w i th  

a m e n d m e n t s  o f f e r e d  b y  b o t h  o p p o n e n t s  o r  p r o p o n e n t s  o f  s a m e - s e x  m a r r i a g e ,  i t  w i l l  b e  i m p o r t a n t 

fo r  l o c a i C o n f e r e n c e s  to  s e e k  to  s t r e n g th e n  e x is t in g  s ta te  m a r r ia g e  l a w s  to  f a v o r  m a l e / f e m a le 

m a m a g c  a nd d i s f a v o r  s a m e - s e x  u n io n s .  .M a te  la w s  f a v o r in g T ra d i t io n a i  m a r r i a g e  a n d  p r o h i b i t i n g 

s a m e - s e x  m a r r i a g e w i l l  be  h e lp tu l  in re s tr ic t in g  th e  rea c h  o f  a n y  a d v e rse  d e c i s io n  in  th e  H a w a i i c a se .  

W e  are  a lso  c o n f e r r in g  w i th  o th e r  U S C C  s t a f f  in th e i r  a r e a s  o f  e x p e r t i s e  a n d  th e  N C C B  C o m m i t t e e  
o n  M arriage, a n d  F a m i l y  L ife  to  p ro v id e  a p p ro p r ia te  cu l tu ra l ,  do c t r in a l ,  p a s to ra l ,  a n t l t r o p o lo g ic a i .  a n d  
o th e r  su p p o r t  f o r  t h e  l i t ig a t io n  in  H a w a i i .  In  a d d i t io n ,  w e  will b e  a s s i s t in g  t h e  D i o c e s e  o f  H o n o lu lu  

a n d  H a w a i i  C a th o l i c  C o n f e r e n c e  b y  re v ie w in g  a d ra f t  o f  th e  a m ic u s  b r i e f  th e y  h a v e  p r e p a r e d  in  th e  

Bctehr c ase .

W e  w til ,  o f  c o u r s e ,  c o n t i n u e  to  a d v i s e  y o u  a n d  y o u r  S ta te  C a t h o l i c  C o n f e r e n c e s  a s  th e se  

is su es  d e v e lo p .
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OPINION LETTER

It is the opinion o f the National Legal Foundation that Senate B ill 308 is constitutional 
under both the United States and Alaska Constitutions.I

No federal or state court has ever found anylaw or policy denying homosexuals the right 
to marry (or limiting marriage to one man ana one woman) to be unconstitutional on federal equal 
protection or due process grounds. Dean v. District of Cohbnbia, 653 A.2d 307 (D.C. App. 
1995); Baker v. Nelson, 191 N.W. 2d Minn. 1971) appeal 'dismissed, 409 U.S. 810 (1972); Jones 
v. Hallahan, 501 S.W.2d 588 (Ky. 1973);Mr. v. J.Trh 140N.J. Super. 77, 355 A. 2d 204 (App. 
Div. 1976); Singer v. Nora, 522 P.2d 1187 (Wash. 1974); DeSanio v. Barnsley 476 A.2d 952 
(Pa. 1984); Baehr v. Levin, 852 P.2d 44 (Hawaii 1993).

Furthermore, no court until the Hawaii Supreme Court had ever expressed any concerns 
on state constitutional grounds either. See cases cited above. It is important, therefore, to 
examine the concerns expressed in the Hawaii case, Baehr v. Ibwin,

First o f all, the Hawaii court declared that "the light to privacy does not include a 
fundamental right to same-sex mam igr “ Id. at 55 (emphasis added). We believe that the Alaska 
courts would come to the same conclusion 'lying oh the same federal cases for guidance 
(ttllliuugh they au'c uo l limited to thcao case* oa guidance), The Hawaii court relied on Zablocki v,
RedHail, 434 U.S. 374 (1978); Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535 (1942); 
Meyer v. Nebraska, 262 U.S. 390 (1923); tad Maynard v. Hill, 125 U.S. 190 (1888) to correctly 
conclude that: "The foregoing case law demonstrates that the federal construct o f the 
fundamental right to many—subsumed within the light to privacy implicitly protected by the 
United States Constitution—presently contemplates unions between men and women." Baehr at 
36, The court then concluded llml i l ia c  wan no AmUamcim&l light to miiw-sca marriage under 
the Hawaii Constitution either.

Because the right o f privacy arises from a due process context, the Hawaii court, quoting 
Zablocki, also held that there was no federal or state due process problem: "the right to many is 
part o f the fundamental tigh t o f privacy1 implicit in the Fourteenth Amendment's Due process 
Clause." Baehr at 55. Since there was no violation o f the right to privacy, there waa no violation 
o f due process.

The National Legal Foundation believes that the Senate Bill 308 is constitutional in light 
o f the above brief analysis o f privacy and due process issue both under the United States 
Constitution and under Article 1, Sections 1,3,7, and 22 o f the Alaska Constitution.
Furthermore, the National Legal Foundation believes that the Alaska courts would adopt a similar
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analysis. Any other analysis would fry in the face o f every other federal and state court that has 
ever addressed the issue, including the Hawaii Supreme Couk in Baehr.

I t  is true however, that the Hawaii Supreme Court remanded the case to the trial court. I t  
did so because it believed the trial court had erred in granting judgment on the pleadings. BeaJtr 
at 52-55. The supreme court held that the trial court had erred in applying a rational basis test to 
the Hawaii marriage statute and remanded the case with in i tractions to apply strict scrutiny. Id. 
at 59-68.

It is critical to notice two things. First, the Hawaii Supreme Court went through 
unconvincing logical contortions to reach the conclusion that strict scrutiny was the proper 
standard. Id. The dissenting opinion thoroughly points out why strict scrutiny should not be 
applied. Id. at 70-74. No fundamental right is involved, the law is not invidiously discriminatory, 
and no suspect class is involved. I d  at 72. The law does not discriminate on the basis o f sex since 
"the statute applies equally to all unmarried persons, both male and female, who desire to enter 
into a legally recognized marriage." Id. (emphasis original).

But more important than the fact that the Hawaii Supreme Court erroneously applied the 
strict scrutiny standard, is the fact that the Alaska courts w ill not have the opportunity to apply 
this standard. As the Hawaii Supreme Court noted, under its state constitutional jurisprudence, 
"Whenever a denial o f equal protection o f the law* is alleged; as i  rule our initial Inquiry has been 
whether the legislation in question should be subjected to 'strict scrutiny1 or to a rations! basis' 
test." Id, at 63 (citations omitted). However, In Alaska the case is otherwise. The Alaska courts 
do not use a strict scrutiny teat for statutes not selecting t  fundamental right. A  statute must only 
pass the rational basis test: "Under the rational basis test, in order for a classification to survive 
judicia l scrutiny, the classification "must be reasonable, not arbitrary, and must rest upon some 
ground o f difference having a fair and substantial relation to the object o f the legislation, so that 
all persons similarly circumstanced shall be treated alike." Hilbers v. Municipality of Anchorage, 
611 P.2d 31 (Alaska 1980).

The following points from our earlier discussion are germane here. Rational basis is the 
proper standard since no fundamental right is involved. A ll persons similarly circumstanced are 
treated alike. Also implicit in the fact that every court to ever addreas the issue o f aame-sesx 
marriage (until tbe Baehr court) has denied the homosexuals' challenges to these laws is tbe 
acknowledgment that there is a rational basic for prohibiting same-sex marriage. Various reasons 
are cited in Zablodd, supra, Skinner supra. Meyer supra, end Maynard supra. Perhaps the two 
moat common reasons cited in these cases arc that the "traditional" family ib the nucleus o f 
society; and the procreative aspect o f male-female marriages.

In  addition, the United States Supreme Court has stated that "majority sentiments about 
the morality o f homosexuality" are adequate grounds upon which to base a statute. Bowers v. 
Hardwick 478 U.S. 186,196(1986).
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The National Legal Foundation believes tHat th i Senate Bill 308 is constitutional in K^ht 
o f the above brief analysis o f equal protection Issues under Article 1, Soctiona 1 and 3 o f the 
Alaska Constitution. Furthermore, the National L'egal Foundation believes that the Alaska courts 
would adopt a similar analysis based on their required use o f the rational basis test.

In summary, the National Legal Foundation believes Senate B ill 308 to be completely 
constitutional and flirther believes that the Alaska courts would so find.
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March 28, 1996
The Honorable Loren Leman 
Alaska Senate 
State Capital - Room 113 
Juneau, Alaska 99801-1182
RE: Conatitutlonal Analyaia of SB 308
Dear Senator Leman:

I am w riting on behalf of the members of the A laaka C iv il L iberties Union to express our 
opposition to Senate B ill 308 on the grounds tha t the b i ll is  unconstitutional. Senate B ill 308 
proposes legislation that w ill violate the F u ll Fa ith  and C redit C lause of the United States and 
A laska Constitutions. Under SB 308, A laaka judges w ill be unable to recognize, for any purpose, 
an entire category of a sister state's va lid marriages. The leg isla tion SB 308 proposes is high ly 
unusua l and unwiae, and w ill leave A laska hanging out in  the fringes of American law  begging 
for an expensive legal challenge.
I . C o n s t i t u t i o n a l  A r g u m e n t s  A g a in s t  S B  3 0 8

A. The F u ll Faith and Credit Clause

The A laska and United States Constitutions provide th a t judgm ents of one state sha ll be 
recognized as va lid  in other states. The federal C lause reads:

F u ll F a ith  and Credit sh a ll be given in each State to the public Acts,
Records and jud ic ia l Proceedings of every other State.

U.S. Const. A rt. IV, § 1.

Hawaii regards a marriage certificate issued pursuan t to its  marriage law  to be nrima 
facie evidence of a va lid ly  contracted marriage.1 I t  is  no sec et th a t th is b i l l is  specifica lly aimed 
at Hawaii because Hawaii might, in the future, perm it same-sex marriage. Thus, SB 308 is  a 
direct affront to the state of Hawaii. The leg is la tu re proposes to place A laska in a precarious 
position by declaring tha t A laska w ill never honor a category of H awaii’s lega l judgments. W ill 
Hawaii respond by refusing to recognize A laska judgments? For example, in response to 
A laska's new law , a Hawaiian court could refuse to enforce the judgment of an A laska court 
against a creditor resid ing in Hawaii.

_  T1}8 SuP*em® has not yet ru led on the issue of whether marriages m ust be accorded
• Faith and Credit. Several state and lower federal courts have ru led that marriages m ust be 

given ftill fa ith  and credit even where the marriage would not be recognized under the law s of

Haw. Rev. Sut. $$ 527-1 Md 327-I3(cXI985).
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tha forum state 2 The F u ll Fa ith  and Credit Clauee establishes a general constitu tional policy in 
favor X d t a i  rerogniSon of morriageo tha t are va lid ly  oontraotad under tha law . of other
states.

I f  SB 308 passes, a legal and practica l nightmare w ill be created. Ind iv idua ls w ill find 
theroBelves sim ultaneously married and unmarried in different parta of the country. Such a 
situation is untenable, both in terms of federalism  and in terras of an American s reasona 
expectation to exercise their fundamental righ t of marriag^.

I t  does not take a great deal of imagination to see t lia t passing SB 308 is the fir s t step in 
creating a country where each state acts independently, leading to the breakdown of the ru le of 
law. Each A laska Senator should consider whether the risk of the break down of in terstate 
relations is too high a price to pay for a piece of legislation which has been drafted in response to 
a decision tha t has not yet even been made by the Hawaii Supreme Court.

B. The Right to In tersta te T ravel

The righ t to in terstate trave l was f ir s t recognized by the Supreme Court in  C r& n d a l l .V .  
Nevada. 73 U.S. (6 Wall) 35 (1867). In  1969, the United States Supreme Court held tha t a state 
cannot discrim inate against people entering its territory by imposing unconstitutional conditions 
on the righ t to enter. See Shapiro v. Thompson. 394 U.S. 618. 631 (1969). Cases decided under 
the right to trave l provide strong, additional support for the argument tha t fa ilu re to recognize a 
marriage that i6 va lid ly  contracted under the law of another etate is  inconsistent w ith a person's 
fundamental righ t to trave l freely throughout a ll fifty states of the nation.

A laska's refusa l to recognize a marriage va lid ly  contracted under the laws of Hawaii 
places a direct and tangible obstacle in  the path of in terstate m igration. This refusa l also 
implicates other constitutional provisions re la ting to due process, the righ t to trave l and move 
freely throughout the nation, equal protection, in terstate commerce, and privileges arid 
immunities, as w ell as the fundamenta l righ t to marry itse lf. For example, a married couple 
resid ing in  Hawaii who wished to move to another state to accept an employment opportunity or 
for medical treatment, would have to choose between their marriage and their righ t to trave l.3 
Under the Analysis discussed in footnote 3, below, A laska w ill need to demonstrate a compelling 
in terest in banning same aex marriages, since A laska’s law impinges on at least two 
fundamental rights: the righ t to m arry and the righ t to travel.

See. e g., .Thomas v. Sull 'vaa, 922 F.2d 132, 134 (2d Clr. 1990XNew York docs not recognize common-law marriages 
but must give M l faith and credit to marriages that are valid under the laws o f  other states); O. shum v. Graves 210 S.W.2d 
496 (Ak. 1948XArkam»s mitJt give ftill faith and credit to validly contracted Texas common-law marriage); Succession of  
&Qd£CT3, 499 So.2d 429,293 (Cl App. La. 1986XLouisiana does not recognize or permit common-law marriages, but must 
give effect to them when validly contracted in another state); Commonwealth ex re I Alexander v. Alexander 289 A.2d 83, 
86 (P*. 197lXPennsylvanta must give full faith and credit to a Georgia marriage certificate).

In refusing to recognize a couples’ valid marriage, Alaska may be found to be “unduly interfere(ing) with the right to 
'migrate, rescale, find a new job, and start a new life.” ’ ShflPllQ Y. Thompson. 394 M.S. 618,629 (1969). In Shapiro, the 
Court found that the Equal Protection Clause incorporated the right to travel and employed a strict scrutiny analysis. The 
strict scrutiny analysis requires the State to demonstrate a compelling Interest in the proposed regulation which cannot be 
served by .  more narrowly tailored means. In Shapiro, the Court found that state and federal provisions denying welfare 
benefits to person, who had not resided within the jurisdiction for at least a year d e tm d  and penalized travel 
Subsequently, In D m L ^ M m m n ,  405 U.S. 330, 339-340 (1972) the Conn h rlri that *1 r
that denial o f  welfare actually deterred travel The Dunn C a in  I  ^  M  KSl W  2 ^ U l g
by -any classification which serves to p J J .  * * « « «  «■
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c . E qua l Er,Qtesiian
The Supreme Court of Hawaii baaed its  decision on t!he rationale tha t banning same sex 

marriages is invid ious sex discrim ination which violates ith  ̂Constitution of Hawaii. O f note, the 
A laska Constitution expressly provides that “no person is t<J lie denied the enjoyment of any civ il 
or po litica l righ t because of race, color, creed, sex , or national origin.” Art. I, § 3. In  1996, those 
who oppose SB 308 have testified that since marriage is trad itiona lly  defined as a union between 
people of d ifferent sexes, same sex marriages do not require recognition.

1 I 4I t  is important to remember tha t while marriage has trad itiona lly been defined ae a 
union between people of different sexes, i t  was also trad itiona lly defined as between people of 
the same race. As recently as 1967, state governments denied in terrac ia l couples the righ t to 
marry. Subsequently, the United States Supreme Court clarified tha t since Americans have a 
fundamental r igh t to marry, no State may not discrim inate against protected classes of people by 
denying thorn a marriage license. Loving v. V irg in ia . 388 U.S. 1 (1967).

Ju st aa the United States Constitution protects people from discrim ination based on race, 
the A laska Constitution protects a ll A laskans from discrim ination baaed on aex. Therefore, 
under A laska law , arguably a marriage license may hot be denied on the basis of the sex of 
e ither of the applicants. Clearly, under A laaka law, the State's purpose in denying equal 
protection of law  to a citizen baaed oh sex, m ust be balanced against the nature and extent of the 
in fringement of in d iv idua l rights. The state's justifica tion  tha t marriage is trad itiona lly defined 
as a union between men and women, is  un like ly  to w ithstand the A laska Supreme Court’s Equal 
Protection analysis. In  th inking about a fu ture legal challenge to SB 308, the leg isla ture should 
consider whether there is  a stronger public policy against same-sex marriages in 1996, than 
there was against in terrac ia l marriages in 1967.

I I .  C on c lu s io n

The United States and A laska Constitutions embody a common sense expectation that 
ba9ic freedoms do not expire when citizens cross state lines. I f  a person is  married in  one state, 
tha t person has a righ t to expect a l l other sta tes to recognize a va lid ly  contracted marriage. The 
A laska C iv il L iberties Union urges you to vote no on SB 308 because tha b ill is  unconstitutional 
and w ill tie A laska up in  needless, expensive and protracted litiga tion which the state w ill 
undoubtedly lose.
Respectfu lly yours,

Lynn S tim ler 
Executive Director
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Senator Leman From: Lifnn Stimlor, Executive 
Director
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CC:

Phons 1*807*256-0044
FaxPhone 1-907-258-0288

REMARKS::
□ Urgent |2  Fo r you r review |g  Reply ASAP Q  P leaee comment

Dear Senator Leman:

Please find attached a legal analysis on the constitutionality of the legislaton proposed 
by SB 308.

P lease fee l free to contact me at 258-0044 if you have any questions. 

S incerely,

Lynn Stim ler
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STATE OF TENNESSEE 
OFFICE OF THE 

ATTORNEY G EN ERA L 
500 C H A R L O T T E  AVENUE 

NASHVILLE, TENNESSEE M M - Z W

February 13, 1990
OPINION NO, 96-016

Constitutionality o f SB 2305, prohibiting same-sex marriages.

QUESTIONS

1. Senate B ill 2305 prohibits same-sex marriages In Tennessee and declares that same-sex 
marriages entered into in another state are void in this state. Would this b ill violate the Full Faith 
and Credit Clause o f the United States Constitution?

2. Is there precedent for a state passing such a law regarding marriage (e.g. racial, sexual 
orientation, and familial)?

3. Does Senate B ill 2305 violate the Equal Protection Clause o f the United States 
Constitution?

OPINIONS

1. senate B ill 2305, i f  enacted into law, is constitutionally defensible under the Full Faith 
and Credit Clause.

2. Yes. Utah has passed sim ilar legislation.

3. Senate B ill 230S is constitutionally defensible under the Equal Protection Clause o f the 
United States Constitution.

ANALYSIS

This opinion addresses only the constitutionality o f Senate B ill 2305 under the Full Faith 
and Credit and Equal Protection Clauses o f the federal constitution. No question has been asked 
concerning the constitutionality o f the b ill under the Tennessee Constitution.

1. Article IV , Section I o f the United States Constitution, the Full Faith and Credit Clause, 
states that “Full Faith and Credit shall be given in each State to the public acts, Record* and judicial 
Proceedings o f every other State." This provision, however, does not mean that every legal action 
taken in another state w ill override a conflicting Tennessee public policy and be recognized as legal 
in this state.
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Prima facie, every State is entitled to enforce in its own courts Its o w n  
statutes, law fully enacted. One who challenges that right, because of 
the force given to a conflicting statute of another state by the Full 
Faith and Credit Clause, assumes the butden of showing, upon some 
rational basis, that o f the conflicting interests involved those o f the 
foreign state are superior to those o f the forum. It follows that not 
every statute o f another state w ill override a conflicting statute o f the 
fcrum by virtue o f the Fu ll Faith and Credit Clause,...

Alaska Packers Ass 'n v. Industrial Accident Commission of California, 294 U.S. 323.547-48. 55 S. 
Ct. 518, 523(1935). See also Sun Oil Co. v. Wortittan, 486 U.S. 717,722.108 S.Ct. 2117. 2122.100 
L.Ed,2d 743 (1988) (Full Faith and Credit does not compel one state to substitute statutes o f other 
states for Its own statutes dealing with subject matter with which it is competent to legislate); 
Herman, The Fusion of Gay Rights and Feminism: Gender Identify and Marriage after Baehr v. 
Ltwln, 56 Ohio State L. Rev. 985,991 n.25 (1995)(observlng that in fam ily law questions the United 
States Supreme Court seems to balance the forum state’s public policy interests against the interests 
o f comity').

Tennessee follows the rule that “a marriage valid where solemnized is valid everywhere.” 
Rhodes v. McAfee, 224 Tenn. 495,499,457 S.W.2d (1970). This rule complies with the Full Faith 
and Credit Clause and comity among the states. It Is not, however, without exception.

[W jhcre the statute in State A prohibiting a mamage is expressive of 
settled public policy, a marriage solemnized in State B and valid in 
State B \ HI! not be valid in State A on the ground such marrlige is in 
conflict \vth the public policy o f the State regarding public morals or 
good ordc, o f society.

Id., 224 Tenn. at 499; see also Garrett, Tenn. Divorce, Alimony, and Child Custody (1995 ed.) § 1-3 
(marriages solemnized In another state in order to evade Tennessee statutes, marriages contrary to 
the law o f nature and marriages prohibited by Tennessee Uw as affecting the morals or good oider 
o f society w ill not be recognized in Tennessee). In Rhodes, the Tennessee Supreme Court refused 
to recognize the valid ity o f a marriage between a man and his stepdaughter solemnized in 
M ississippi and stated as follows: ^

Where our statute prohibiting the marriage is expressive o f settled

:Thc principle of comity is that courts o f one stale or jurisdiction w ill give effect to laws 
and Judicial decisions o f another state or jurisdiction, not out o f obligation, but out o f deference 
and mutual respect. Black's Law Dictionary 242 (5th ed. 1979).
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public policy regarding public morals or good order in society, a 
m arriage entered into in violation o f the statute is void in Tennessee, 
which is true whether the marriage is solemnized in Tennessee or in 
another state where the marriage would be valid.

1

Id, 224 Tenn. At 501. 

Section 1 o f Senate B ill 2305 states:

(a) It is hereby declared to be the public policy o f this 
state to recognize the union only o f man and woman.
No same sex marriage shall be recognized as entitled 
to the benefits o f marriage.

(b) Marriages between persons o f the same sex are prohibited in this 
state. Any marriage entered into by persons o f the same sex. where 
such license Is issued by another state or foreign jurisdiction, shall be 
void in this state and any contractual rights granted by virtue o f such 
license, including its termination, shall be unenforceable In the courts 
o f this stale.

I f  enacted into law and i f  not unconstitutional on some other ground, Senate B ill 2305 would 
probably provide the expression o f state public policy necessary to ju stify  an exception to the Full 
Faith and Credit Clause so that this state would not be required to recognize the valid ity o f a same- 
sex marriage obtained in another jurisdic tion.

2. There is precedent from another state for enactment o f a law sim ilar to Senate B ill 2305. 
The State o f Utah has enacted the following two statutes:

Utah Code Ann. § 30*1-2. M arriages prohibited void.

The following marriages are prohibited and declared void:

(1) when there Is a husband or wife living, from whom the person 
marrying has not been divorced; (2) when the male or female is under 
18 years o f age unless consent is obtained as provided in Section 30- 
1*9; (3) when the male or female Is under 14 years o f age; (4) 
between a divorced person and any person other than the one from 
whom the divorce was secured until the divorce decree becomes 
absolute, and, i f  on appeal is taken, until after the affirmance o f the 
decree; (5) between persons o f (he same sex.
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Utah Code Ann. § 30*1-4. V a lid ity  of foreign marriage# - Exceptions.

A marriage solemnized in any other country, state, or territory, i f  
valid where solemnized, is valid here, unless it is a marriage; (1) that 
would be prohibited and declared void in this state, under Subsection 
30-1-2(1),(3), or (5); or (2) between parties who are related to each 
other within and including three degrees o f consanguinity.

It is our understanding that California 'and South Dakota have sim ilar legislation pending in 
their legislatures.

3. The Equal Protection Clau-c o f the United States Constitution requires that "all persons 
sim;' >rcum5tanced shall be treated alike." F.S, Royster Guano Co. v. Virginia, 253 U.S. 412, 
415, 40 S. Ct. 560, 562, 64 L. Ed. 989 (1920). It docs not require things that are different to be 
treated the same. Plyerv. Doe, 457 U.S. 202,216, 102, S. Ct. 2382,2394, 72L. Ed. 2d 786 (1982). 
I f  a fundamental right or suspect class is involved, courts use a strict scrutiny analysis. I f  no such 
matters axe involved, a rational basis test is used.

United States Supreme Court cases clearly establish that mamage is a fundamental right. 
Zabhckl v. RedhaiL 434 U.S. 274,98 S. Ct. 673,54 L. Ed. 2u 6i 8 (1978); Skinner v. Oklahoma, 316 
U.S. 535,62 S. Ct. 110,86 L. Ed. 1655 (1942); Meyer v. Nebraska, 262 U.S. 390, 43 S. Ct. 625,67 
L. Ed. 1042 (1923). But the Zablocki court expressly stated that it did “not mean to suggest that 
every state regulation which relates in any way to the incidents o f or prerequisites for marriage must 
be subjected to rigorous scrutiny.** Zablocki. 434 U. S. At 386,98 S. Ct at 681. The Supreme Court 
o f Hawaii has observed that "the federal construct o f the fundamental right to marry... presently 
contemplates unions between men and women." Baehr v. Lewin, 852 P. 2d 44, 56 (Haw. 1993). 
Using language based on Justice Goldberg's concurrence in Griswold v. Connecticut, 381 U.S. 479, 
493, 85 S. Ct. 1678,1686-87,14 L. Ed. 2d 510 (1965), the Supreme Court o f Hawaii also said:

We do not believe that & right to same-sex marriage is so rooted in the 
traditions and collective consciousness o f our people that failure to 
recognize it would violate the fundamental principles o f liberty and 
justice that He at the base o f all our c iv il and political institutions.
Neither do we believe that a right to same-sex marriage is implicit in 
die concept o f  ordered liberty, such that neither liberty nor justice 
would exist i f  cither were sacrificed. Accoidingly, we hold that the 
applicant couples do not have a fundamental constitutional right to 
samc-sex marriage arising out o f the right to privacy or otherwise,

Baehr v. Uwin, 852 P. 2d at 57. See also Baker v. Nelson, 291 Minn. 310,191 N.W. 2d 185 (1971). 
appeal dismissed for want o f a >ub»tantial federal question, 409 U.S. 810,93 S. Ct. 37, 34 L. Ed. 2d 
65 (1972); Singer v. Hara, 11 Wash. App. 247, 522 P. 2d 1187 (1974). Therefore, it appears that
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no court has recognized a fundamental right under the federal constitution for persons o f the same 
sex to marry.

Strict scrutiny is also required i f  a suspect class is involved. Homosexuals have not been 
held to constitute a suspect class. Equality Foundation of Greater Cincinnati, Inc. v. City of 
Cincinnati. 54 F.3d 261 (Sixth Cir. 1995), petition for cert, filed, 64 U.S.L.W. 3122 (U.S. August 
10. 1995)(No.95-239); Sen Shalom v. Marsh, 881 F. 2d 454 (Seventh Cir. 1989), cert, denied 494 
U.S. 1004, HO S.Ct. 1296, 108 L.Ed.2d 473 (1990). No high-level scrutiny is mandated b y  a 
classification by sexual preference. Gay Inmates o/Shelby County Jail/Criminal Justice Complex 
v. Barksdale, No. 84-5666 (6th Cir. June 1, 1987). See also Collins v. Collins, Term. Ct. App. No. 
87-238-11 (March 30, 1988) (Tomlin, P.J., concurring) (homosexuals arc not offered the 
constitutional protection that race, national origin and alienage have b e e n  afforded); Singer v. Hava, 
supra.

It could also be argued that Senate B ill 2305 contains a gender based classification and is 
thus subject to a heightened standard o f review. This argument is primarily supported by analogy 
to Loving v. Virginia, 388 U.S. 1, 87, C. Ct. 187,18 L. Ed. 2d 1010 (1967). In that e**#, the United 
States Supreme Court determined that a Virginia statute prohibiting interracial marriages was 
invalid because it was based on an impermissible racial classification. Just as laws prohibiting 
intemtclal marriage involve racial classifications, it could be argued that laws prohibiting samc-sex 
marriage involve gender classification, becauec, for oxample, such laws permit women to marry man 
but forbid men from manying men. Using this rationale, the Supreme Court o f Hawaii ha» held thm 
Hawaii’s marriage laws, which restrict marriage to unions between male and female, are gender- 
based discrimination under the Hawaii Constitution’s equal protection guarantee and u.usl be 
subjected to a h r ig h t / rn * d  c c r u t i a y  analysis, Dcte/u r, Lewtn, supra.

Singer v. Haro, supra, dealt with the state o f Washington’! Equal Rights Amendment and 
marriago laws. The Court o f Appeals o f Washington held that the state's marriage laws did not 
authorize ssmc-sex marriages and that this did not violate the Washington constitutional amendment 
providing that “Equality o f rights and responsibility under the law shall not be denied or abridged 
on account o f sex," The state maintained that the sexes were treated equally because male couples 
and female couplet were both denied marriage licenses. The plaintiffs argued that Loving required 
a different result. The Court, however, distinguished Loving as involving a racial classification 
invalidating a marriage, whereas the plaintiffs’ relationship did not involve a marriage at all. Loving, 
the Court said, did not alter the basic definition o f marriage as involving only two persons who are 
member* o f the opposite sex. Id, 522 p. 2d ut 1191-92. The failure to recognize same-sex 
marriages “is based upon the state’s recognition that our society as a whole views maniagt* as the 
appropriate desirable forum for procreation and the rearing o f children." Baehr rejected the 
reasoning in Singer as an “exercise in tortured and conclusory sophistry." 852 P. 2d at 63.

It is unclear whether Senate B ill 2305 would be considered a gender based classification. 
Arguably, however, for the reasons cited by the Washington court In Singer, supra, Senate B ill 2305 
docs not benefit or burden the sexes unequally; and this office is not aware o f any decision by a
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federal court holding that state law prohibitions against same sex marriages should be viewed us 
gender discrimination subject to heightened scrutiny under the federal constitution. Assuming 
Senate B ill 2305 is not held to be a gender classification under the federal equal protection 
guarantee, a rational basis test would be applied, which the statute would like ly la  held to satiefy. 
Singer v. Hara, supra; Baker v. Nelson, supra; cf Bowen v. Hardwick, 473 U.S. 186.196.106 S.Ct. 
2841, 2846-47, 90 L. Ed.2d 140 (1986) (holding that majority sentiments about the ny>rality o f 
homosexuality are constitutionally sufficient to support state criminal laws prescribing sodomy 
between consenting adults In private).

Attorney General <fe Reporter

MICHAEL E. MOORE 
Solicitor General

ANDY JB, BENNETT 
Associate Chief Deputy

Requested By:

Stephen I . Cohen
State Senator
Suite 8, Legislative Plaza
Nashville, Tennessee 37243-0195



CHARJ.ES W. BURSON 
Attorney General and Reporter
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Contact. Robert H. Wagstaff, Uad countal
907 277-8611 Office

Jay Brause or Gone Dugan, plaintiff*
907 566-1663 voice mail

§ a m e ° S e x  M a r r ia g e  L e g a l A c t io n  F ile d  in  A la s k a

( A u g u s t  4 , 1 9 9 5 )  In  A n c h o r a g e  S u p e r i o r  C o u r t  to d a y ,  t w o  m e n  fi led  leg a l  a c t i o n  a g a in s t  

th e  B u r e a u  o f  Vital S ta tis tics , A la sk a  D e p a r t m e n t  o f  H e a l th  &  Social  S e rv ice s ,  fo r  d e n y i n g  

th e i r  a p p l i c a t i o n  fo r  a m a r r ia g e  l ic e n s e  o n e  y e a r  a g o  o n  A u g u s t  4, 1994.

T h e  t w o  m e n ,  J a y  B r a u s e  a n d  G e n e  D u g a n ,  a r e  1 6 -y e a r  l i fe -pa rcners ,  w h o ,  w i t h  th e i r  

a t t o r n e y s ,  R o b e r t  W a g s ta f f  a n d  Erik  L eR oy , a s s e r t  chat p r o h ib i t in g  D u g a n  a n d  B r a u s e 's  

m a r r i a g e  w a s  u n c o n s t i t u t i o n a l  u n d e r  A la s k a ’s c o n s t i tu t io n a l  e q u a l  p r o t e c t i o n  a n d  r ig h t  to  

p r i v a c y  p r o v i s i o n s .

T o d a y ' s  a c t i o n  w a s  t a k e n  to  o v e r t u r n  a n  a d m i n i s t r a t i v e  m e m o r a n d u m  i s s u e d  b y  t h e  

A n c h o r a g e  S u p e r i o r  C o u r t  p r e s id in g  ju d g e  in  1993 w h i c h  s ta te d  in p a r t  th a t ,  . . 1 h a v e  

c o n c l u d e d  t h a t  m a r r i a g e  b e t w e e n  p e r s o n s  o f  t h e  s a m e  s e x  is n e t  c o n t e m p l a t e d  b y  o u r  

s t a t u t o r y  s c h e m e .  T h e r e f o r e ,  a m a r r i a g e  l i c e n s e  sh a l l  n o t  b e  i s s u e d  for  t h e  p u r p o s e  o f  

m a r r y i n g  t w o  p e r s o n s  o f  th e  s a m e  se x ."

T h e  a c t i o n  b y  D u g a n  a n d  B ra u s e  f o l lo w s  th e  1993  d e c i s io n  b y  th e  H a w a i ' i  S u p r e m e  C o u r t  

t h a t  t h e  S ta te  o f  H a w a i ' i  m u s t  s h o w  a " c o m p e l l i n g  in te re s t ' '  in  d e n y in g  a n  a p p l i c a t i o n  fo r  

m a r r i a g e  f r o m  p e r s o n s  o f  th e  s a m e  s e x ,  a s  b a s e d  o n  its i n t e r p r e t a t i o n  o f  th e  H a w a i ' i  

C o n s t i t u t i o n ’s  e q u a l  p r o t e c t i o n  p r o v i s i o n s  A l a s k a ’s C o n s t i t u t i o n  c o n t a i n s  a n  a l m o s t  

u n i q u e  p r o v i s i o n  sp e c i f ic a l ly  g u a r a n t e e i n g  its c i t i z e n s  p r iv a c y .  D u g a n  a n d  B r a u s e 's  c la im  

f o c u s e s  o n  th i s  p r o v i s i o n  o f  A la s k a 's  C o n s t i tu t io n .

# * *
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CASE NO.

I N  THE SUPER IOR COURT FOR THE STATE OF ALASKA 

TH IRD J U D IC IA L  D I S T R IC T  AT ANCHORAGE 

JAY  BRAUSE a n d  GENE DUGAN,

P l a i n t i f f s ,

v s .

BUREAU OF V I T A L  S T A T I S T IC S ,
ALASKA DEPARTMENT OF HEALTH k  
S O C IA L  S E R V IC E S ,  a n d  t h e  STATE 
OF ALASKA .
   P e le n d a n L s-._____

COMPLAINT FOR INJUNCTIVE AMP DECLAgAgOM lJ&Ugt
1 .  P l a i n t i f f  J a y  B r a u s e ,  a  t h i r t y - f i v e  y e a r  A l a s k a n ,  a n d  

p l a i n t i f f  G e n e  D u g a n ,  a  s e v e n t e e n  y e a r  A l a s k a n ,  a t  a l l  m a t e r i a l  

t i m e s  h a v e  b e e n  a n d  a r e  r e s i d e n t s  o f  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e ,  

S t a t e  o f  A l a s k a .  T h e y  b r i n g  t h i s  l a w s u i t  i n  t h e  p u b l i c  i n t e r e s t .

2.  D e f e n d a n t s  a r e  e m p o w e r e d  b y  l a w  t o  i s s u e  m a r r i a g e  

l i c e n s e s  i n  t h e  S t a t e  o f  A l a s k a .

3 .  o n  o r  a b o u t  A u g u s t  4,  1994, p l a i n t i f f s  J a y  B r a u s e  a n d  

G e n e  D u g a n  p e r s o n a l l y  a p p e a r e d  a t  t h e  B u r e a u  o f  V i t a l  S t a t i s t i c s  i n  

t h e  S t a t e  o f  A l a s k a  C o u r t h o u s e  i n  A n c h o r a g e  b e f o r e  a n  a g e n t  o f  

d e f e n d a n t  a u t h o r i z e d  t o  i s s u e  m a r r i a g e  l i c e n s e s  a n d  f i l e d  w i t h  s a i d  

a g e n t  a n  a p p l i c a t i o n  f o r  a  m a r r i a g e  l i c e n s e  p u r s u a n t  t o  A . S .  5 

2 5 .0 5 .0 9 1 .

4. M r .  B r a u s e ' s  a n d  M r .  D u g a n ' s  a p p l i c a t i o n  f o r  a  m a r r i a g e  

l i c e n s e  w a s  d e n i e d  b y  d e f e n d a n t ' s  a g e n t  s o l e l y  f o r  t h e  r e a s o n  t h a t  

M r .  B r a u s e  a n d  M r .  D u g a n  a r e  o f  t h e  s am e  s e x ,  a s  d i r e c t e d  i n  a 

m e m o r a n d u m  d a t e d  May 17, 1993, a  t r u e  c o p y  o f  w h i c h  i s  a t t a c h e d  a s  

E x h i b i t  l  t o  t h i s  c o m p l a i n t .  U p o n  i n f o r m a t i o n  a n d  b e l i e f ,

1 - C o m p l a i n t  f o r  I n j u n c t i v e
a n d  D e c l a r a t o r y  R e l i e f

New* Release for August 4, 1995: gmut-ind_Dugnn Y. SU1C of AlaaKl ptgeZ
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1 d e f e n d a n t s  a d h e r e  t o  t h e  c o n s t r u c t i o n  o f  t h e  A l a s k a  M a r r i a g e  C o d e  

' s e t  f o r t h  i n  E x h i b i t  1.

5.  P l a i n t i f f s  h a v e  c o m p l i e d  w i t h  a l l  m a r r i a g e  l i c e n s e  

r e q u i r e m e n t s  u n d e r  A l a s k a  S t a t u t e  §§ 25 .0 5 .09 1-25 .05 .1 71 ,  a n d  a n y  

o t h e r  a p p l i c a b l e  p r o v i s i o n  o f  T i t l e  25 o f  t h e  A l a s k a  S t a t u t e s  o n  

m a r r i a g e .

6.  P l a i n t i f f s  a r e  o t h e r w i s e  e l i g i b l e  t o  s e c u r e  a  l i c e n s e  t o  

m a r r y  f r o m  a l i c e n s i n g  o f f i c e r  o f  t h e  S t a t e  o f  A l a s k a  a b s e n t  t h e  

c o n s t r u c t i o n  o f  A l a s k a  S t a t u t e  5 25.05 s £  s e a ,  e x c l u d i n g  c o u p l e s  o f

I t h e  s a m e  s e x  f r o m  s e c u r i n g  l i c e n s e s  t o  m a r r y .

7.  T h e  c o n s t r u c t i o n  a n d  a p p l i c a t i o n  o f  AS § 25.05 $£ s e a ,  t o  

d e n y  a  c o u p l e  o f  t h e  s am e  s e x  f r o m  s e c u r i n g  a  l i c e n s e  t o  m a r r y  

u n c o n s t i t u t i o n a l l y  v i o l a t e s  p l a i n t i f f s '  r i g h t s  t o  p r i v a c y  u n d e r  5 

22 o r  A r t i c l e  I  o f  t h e  A l a s k a  C o n s t i t u t i o n .

a .  T h e  c o n s t r u c t i o n  a n d  a p p l i c a t i o n  o f  AS j  25.05 s e a ,  t o  

d e n y  p l a i n t i f f s '  a p p l i c a t i o n  f o r  l i c e n s e s  t o  m a r r y  

u n c o n s t i t u t i o n a l l y  d e n y  p l a i n t i f f s  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  

o f  t h e  l a w  u n d e r  A r t i c l e  I ,  55 1 a n d  7 ,  r e s p e c t i v e l y ,  o f  t h e  A l a s k a  

C o n s t i t u t i o n .

9 .  T h e  c o n s t r u c t i o n  a n d  a p p l i c a t i o n  o f  AS 5 25.05 e t  t e a ,  t o  

j d e n y  p l a i n t i f f s '  a p p l i c a t i o n  f o r  l i c e n s e s  t o  m a r r y

u n c o n s t i t u t i o n a l l y  d e n y  p l a i n t i f f s  d u e  p r o c e s s  o f  l a v  u n d e r  A r t i c l e  

I ,  5 3 o f  t h e  A l a s k a  C o n s t i t u t i o n .

10. T h e  a c t s  a n d  o m i s s i o n s  o f  d e f e n d a n t s ,  i n c l u d i n g  i t s

a g e n t s  a n d  e m p l o y e e s  a c t i n g  i n  t h e i r  o f f i c i a l  c a p a c i t i e s ,  w e r e

u n d e r  c o l o r  o f  S t a t e  l a w  a n d  h a v e  d e p r i v e d  p l a i n t i f f s  o f  t h e i r

2 - C o m p l a i n t  f o r  I n j u n c t i v e  
a n d  D e c l a r a t o r y  R e l i e f

(
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c o n s t i t u t i o n a l  r i g h t s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  a s  d e s c r i b e d  i n  

t h i s  c o m p l a i n t .

11. P l a i n t i f f s  h a v e  no  p l a i n ,  a d e q u a t e  o r  c o m p l e t e  r e m e d y  a t  

l a w  t o  r e d r e s s  t h e  w r o n g s  a l l e g e d  i n  t h i s  c o m p l a i n t .  P l a i n t i f f s  

a r * .  now  s u f f e r i n g  a n d  w i l l  c o n t i n u e  t o  s u f f e r  i r r e p a r a b l e  i n j u r y  

f r o m  d e f e n d a n t ' s  a c t s ,  p o l i c i e s ,  a n d  p r a c t i c e *  u n l e s s  p l a i n t i f f s  

a r e  g r a n t e d  t h e  r e l i e f  p r a y e d  Co r  i n  t h i s  c o m p l a i n t .

WHEREFORE, P l a i n t i f f s  p r a y  t h a t  t h i s  C o u r t :

A .  D e c l a r e  t h e  c o n s t r u c t i o n  a n d  a p p l i c a t i o n  o f  AS § 25.05 $ £  

s e g .  t o  d e n y  a n  a p p l i c a t i o n  f o r  a l i c e n s e  t o  m a r r y  b e c a u s e  t h e  

a p p l i c a n t  c o u p l e  i 3  o f  t h e  s am e  s e x  i s  u n c o n s t i t u t i o n a l ;

B .  E n t e r  a p e r m a n e n t  i n j u n c t i o n  a g a i n s t  d e f e n d a n t s  a n d  h i s  

a g e n t s ,  p r o h i b i t i n g  t h e  c o n s t r u c t i o n  a n d  a p p l i c a t i o n  o f  AS 25.05 

s e g . t o  d e n y  a n  a p p l i c a t i o n  f o r  a m a r r i a g e  l i c e n s e  s o l e l y  b e c a u s e  

t h e  a p p l i c a n t  c o u p l e  i s  o f  t h e  s am e  s e x ;

C .  A w a r d  c o s t s  a n d  a t t o r n e y s  f e e s  t o  p l a i n t i f f s  a a p u b l i c  

i n t e r e s t  l i t i g a n t s ;  a n d

D . A w a r d  s u c h  f u r t h e r  r e l i e f  a s  may  b e  j u s t  a n d  p r o p e r .  

DATED t h i s  2 n d  d a y  o f  A u g u s t ,  1995.

R o b e r t  H. W a g s t a f f  
425 G S t r e e t ,  S u i t e  610 
A n c h o r a g e ,  A l a s k a  99501 
(907) 277-8611

E r i k  L e R o y ,  P . c ,
1016 W. 6 t h  A v e n u e ,  S u i c e  420 
A n c h o r a g e ,  A l a s k a  99501 
(907) 277-2006 
A t t o r n e y s  f o r  P l a i n t i f f s

3 - C o m p l a i n t  f o r  I n j u n c t i v e  
a n d  D e c l a r a t o r y  R e l i e f
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Metnorandunt Alaska Court System

To: V i t a l  S t a t i s t i c s

From: K a r l  s .  J o h n s to n e
P r e s i d i n g  J u d g e

Da t e : M a y  17, 1993

S u b j e c t :  A p p l i c a t i o n  f o r  M a r r i a g e  L i c e n s a  b y  Two P e r s o n s  o f  t h e  S a n a  S e x

R e c e n t l y  we  h a d  a n  a p p l i c a t i o n  f o r  a  m a r r i a g e  l i c e n s e  b y  t v o  
p e r s o n s  o f  t h e  s a m e  s e x .  I  h a v e  r e v i e w e d  t h e  s t a t u t o r y  p r o v i s i o n s  
r e l a t i n g  t o  m a r r i a g e  a n d  c o n s i d e r e d  t h e  h i s t o r i c a l  f o u n d a t i o n s  f o r  t h i s  
i n s t i t u t i o n  i n  o u r  s o c i e t y ,  a n d  I  h a v e  c o n c l u d e d  t h a t  m a r r i a g e  b e t w e e n  
t w o  p e r s o n s  o f  t h e  s a m e  s e x  i s  n o t  c o n t e m p l a t e d  b y  o u r  s t a t u t o r y  s c h e m e .

T h e r e f o r e ,  a m a r r i a g e  l i c e n s e  s h a l l  n o t  b e  i s s u e d  f o r  t h e  
p u r p o s e  o f  m a r r y i n g  t w o  p e r s o n s  o f  t h e  s a m e  s e x .

K S J : I n

News Release for August 4, 1993: Brause and Dugan v. State of Alaska p*g«3
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1

| f\uAS^A
m i v

~&-ZZjCl*t0L 10 f /OS! Ml M wmr
«—  ‘•/ij-54

rmci oi* aomx 'OCt O' (NtDt,l3A/r«~t(tO( pAŵ r-'
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CASE NO.

I N  THE SUPER IOR  COURT FOR THE STATE OF A IA S  FA 

TH IRD  J U D IC IA L  D I S T R IC T  AT ANCHORAGE 

JAY  BRAUSE a n d  GENE DUGAN,

P l a i n t i f f s ,

v s .

BUREAU OF V I T A L  S T A T I S T I C S ,
ALASKA DEPARTMENT OF HEALTH &
S O C IA L  S E R V IC E S ,  a n d  t h e  STATE 
OF ALASKA .

________________________________ D e f e n d a n t s .

A F F ID A V I T  OF JAY BBAUSE

STATE  OF ALASKA )
) s s .

T H IR D  J U D IC I A L  D I S T R IC T  )

JAY  BRAUSE, b e i n g  f i r s t  d u l y  s w o r n ,  s t a t e s  a s  f o l l o w s :

1 .  I  am a p l a i n t i f f  i n  t h i s  c a s e .  I  m a k e  t h i s  a f f i d a v i t  

u p o n  p e r s o n a l  k n o w l e d g e  a n d  b e l i e f .

2 .  I  h a v e  l i v e d  i n  A l a s k a  a n d  i n  t h e  M v m i c i p a l i t y  o f  

A n c h o r a g e  s i n c e  1959. I n  1978, I  m e t  my c o - p l a i n t i f f  G e n e  D u g a n .  

S i n c e  1979, we h a v e  s h a r e s  o u r  l i v e s  a3 a  c o u p l e .

3.  On A u g u s t  4,  1994, G e n e  a n d  I  w e n t  t o  t h e  V i t a l  

S t a t i s t i c s  o f f i c e  i n  t h e  A l a s k a  S t a t e  C o u r t h o u s e  i n  A n c h o r a g e .  We 

s u b m i t t e d  f o r  f i l i n g  a n  a p p l i c a t i o n  f o r  a  m a r r i a g e  l i c e n s e .  We 

w e r e  t o l d  b y  t h e  p e r s o n  who a c c e p t e d  t h e  a p p l i c a t i o n  f o r  f i l i n g  

t h a t  i t  w a s  d e n i e d  b e c a u s e  we  w e r e  o f  t h e  s am e  s e x .  We w e r e  g i v e n  

a  m e m o r a n d u m  f r o m  t h e  P r e s i d i n g  J u d g e  o f  t h e  S u p e r i o r  C o u r t ,  a  t r u e  

c o p y  o f  w h i c h  i s  E x h i b i t  1 t o  t h e  c o m p l a i n t  i n  t h i s  c a s e .  We w e r e  

n o t  g i v e n  a n y  o t h e r  r e a s o n  f o r  t h e  d e r m a l  o f  o u r  a p p l i c a t i o n  f o r  a  

m a r r i a g e -  l i c e n s e .

1 - A f f i d a v i t  o f  J a y  B r a u s e
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