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or station and contributions to endowments established to benefit those stations.
a person engaged in the business of mining in the state is allowed as a credit against
the tax due under this chapter
(1) 50 percent of contributions of not more than $100,000; and
(2) 100 percent of the next $400,000 [$100,000] of contribudons.
* Sec. 11. AS 43.65.018(d) is amended to read:
(d) In each tax vear, contributions [A CONTRIBUTION] claimed as a credit
under this section may not
(1) be claimed as a credit under another provision of this title; and
(2) when combined with credits taken during the taxpayer's tax year
under AS 21.89.070, AS 43.20.014, AS 43.55.019, AS 43.56.018, or AS 43.75.018,
exceed $450,000 [$150,000],
* Sec. 12. AS 43.75.018(a) is amended to read:

(a) Subiect to (di of this section, for [FOR] cash contributions accepted for
direct instruction, research, and educational support purposes, including library and
museum acquisitions, and contributions to endowment, by an Alaska university
foundation or by a nonprofit, public or private, Alaska two-year or four-year college
accredited by a regional accreditation association, and for contributions accepted bv
a nonprofit, noncommercial public Alaska educational radio or television network
or station and contributions to endowments established to benefit those stations,
a person engaged in a fisheries business is allowed as a credit against the tax due
under this chapter

(1) 50 percent of contributions of not more than 5100,000; and
(2) 100 percent of the next $400.000 [S100,000] of contributions.
* Sec. 13. AS 43.75.018(d) is amended to read:

(d) In each tax vear, contributions [A CONTRIBUTION] claimed as a credit

under this section may not
(1) be claimed as a credit under another provision of this title; and
(2) when combined with credits taken during the taxpayer's tax year

under AS 21.89.070, AS 43.20.014, AS 43.55.019, AS 43.56.018, or AS 43.65.018,

exceed $450,000 [$150,000],
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Alaska State Capital P.O. Box 137

Juneau. Alaska 1-1182 Aklak. Alaska 99552
Phone: (907) 465-4942 Phone: (907) 765-7526

Representative Ivan M. lvan

SECTIONAL ANALYSIS for HOUSE BILL 269

Section 1: Purpose statement. Describes which state taxes credits may be applied
against for contributions to instate public educational radio and television networks
and stations and to endowments to benefit public educational radio and television

stations.

Section 2: Extends tax credits for public broadcasting from, the insurance premium
tax and the tax on title insurance premiums. Increases the maximum credits under
the insurance premium tax and the tax on title insurance t “emiums to $450,000 or
50% of the taxpayer's tax liability. This is a new credit.

Section 3: Explains that contributions claimed as a credit under AS 21.89.070 may
not exceed $450,000 and may not be claimed as a credit under more than one

provision of this title.

Section 4: Extends tax credits for public broadcasting from the Alaska Net Income
Tax program (AS 43.20). Increases the contributions to $500,00 for all programs
eligible to receive these contributions.

Section 5: Explains that contributions claimed as a credit under AS 43.20.014 may
not exceed $450,000 and may not be claimed as a credit under more than one

provision of this title.

Section 6: Extends tax credits for public broadcasting from the Oil and Gas Properties
Production Tax program (AS 43.55). Increases the contributions to $500,00 for all
programs eligible to receive these contributions.

Section 7: Explains that contributions claimed as a credit under AS 43.55.019 may
not exceed $450,000 and may not be claimed as a credit under more than one

provision of this title.

Section 8: Extends tax credits for public broadcasting from the Oil and Gas
Exploration, Production and Pipeline Transportation Property Tax program (AS
43.56). Increases the contributions to $500,00 for all programs eligible to receive
these contributions.
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Sectional Analysis
HB 269 (Proposed CS)

Section 9: Explains that contributions claimed as a credit under AS 43.56.018 may
not exceed $450,000 and may not be claimed as a credit under more than one
provision of this title.

Section 10: Extends tax credits for public broadcasting from the Mining License Tax
program (AS 43.65). Increases the contributions to $500,00 for all programs eligible
to receive these contributions.

Section 11: Explainsthatcontributions claimed as a credit under AS 43.65.018 may
not exceed $450,000andmay not be claimed as a credit under more than one

provision of this title.

Section 12: Extends tax credits for public broadcasting from the Fisheries Taxes
program (AS 43.75). Increases the contributions to $500,00 for all programs eligible
to receive these contributions.

Section 13: Explainsthatcontributions claimed as a credit under AS 43.75.018 may
not exceed $450,000andmay not be claimed as a credit under more than one
provision of this title.

Section 14: Clarifies tax year application.

Section 15: Effective date of January 1,1996.
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Representative Ivan M. lvan

SPONSOR STATEMENT - HOUSE BILL 269

W ith reduced funding proposed for public broadcasting, | have introduced House
Bill 269 to provide an alternative funding source and lessen the general fund

demand for this service.

This legislation provides a tax credit for contributions made to instate public radio
and television stations and networks. The credit to public broadcasting is limited to
$450,000; 50% of the first $100,000 in contributions and 100% of contributions of the
next $400,000. The new limits also apply to the university system and library and
museum acquisitions. The tax credit would be applied against a taxpayer's liability
under the following tax types: the insurance premium tax (AS 21.09.210), tax on title
insurance premiums (AS 21.66.110), corporation income (AS 43.20), oil and gas
production (AS 43.55), oil and gas property (AS 43.56), mining license (AS 43.65) and
fisheries business (AS 43.75). The credit claimed under one of the tax types may not

be claimed under another tax type.

A different maximum for the insurance premium tax and the title insurance tax is
established. An attached memorandum from Legislative Counsel Jack Chenoweth

explains the limitation.
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“VISION OF LEGAL SERVI|&!

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) -105-3867 or 465-2-150

1\ g907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
M EM ORANDUM March 23, 1995
SUBJECT: Draft CSHB 269 ( ) (Work Order No. 9-LS0937\F)
TO: Representative Ivan lvan

ATTN: Tom Wright

FROM: Jack Chcnoweth
LegiSIati<e’\((/\S/\_a/\/\:;>:n Vv

This bill draft splits the authontv for the contributions, leaving the existing contribution
schedules for museums, libraries; and University purposes unaffected, but adding a credit for
contributions to public educational radio and television networks and stations and
endowments established to support them.

Unlike the original bill, this draft expands the credit to cover contributions that may be
claimed as credits against insurance tax-related sources under AS 21.89.070- specifically, the
insurance premium tax, AS 21.09.210, and the title insurance premium tax, AS 21.66.110.
For the credits against that pair o f taxes only, a different maximum is established. That ceiling
may be lower than is provided in credits against other taxes. The credit ceiling for
contributions claims as credits against the insurance taxes is ftirther limited to "50 percent of
the taxpayer's liability under [AS 21]." That limitation was in place for contributions made
for libraries, museums, and university purposes and | simply extended it to cover
contributions for public educational radio and television networks and stations and
endowments established to support them.

My recollection is that the "50 percent ofthe taxpayer’s liability under [AS 21]" language was
included when the credit was first authorized under AS 21 89.070(a) to reflect the fact that
(1) revenue derived from the insurance taxes were not significant-certainly in no way
approximated amounts received from the corporate income tax or the severance tax, for
example-and (2) that, without that kind of ceiling, it might be possible for the taxpayer to
claim the entire amount o ftax liability as a credit, thereby leaving no return ofrevenue to the
state. Those considerations prompted me to bring the ceiling concept forward into this draft
committee substitute.

JBC:glc
95-260.glc



Talkeetna Community Radio, Inc.

P.O. Box 300
Talkeetna, Alaska 99676

Telephone (907)-733-1700
Fax (907)-733-1700

Honorable Representative Ivan Ivan

Room 503

Alaska State Capitol Building

Juneau, Alaska March 27,
1995

Dear Representative lIvan,

As a Public Broadcaster in a small rural Alaskan

community, | strongly urge all Representatives on the House
State Affairs and House Finance Committees to support House
B ill Number 269 promoting legislation to allow tax credits
for contributions to educational radio and television
networks, stations, and endowments. In these lean fiscal
times, | believe that such tax credit incentives are a
logical, innovative and appropriate measure to insure that

some vital educational services continue to be provided to
the Alaskan public.

Many rural citizens who listen to educational radio in
the Talkeetna, Trapper Creek, and surrounding communities
also support such legislation, because their access to these
services is increasingly threatened by a lean economic base

and decreaasing State funding.
Thank you for your support and attention to this issue.

Sincerely,

Julianne McGuinness
Station Manager
KTNA-FM



FROM : BETHEL BROADCASTING PHONE NO. :© 543 3130

©

BETHEL BROADCASTING, INC.

Pouch 468 Bethel, Atoakn 00550 (007) 5-43-0131 Tax: 5-43-3130

March 23, 1005

Representative Ivan Ivan
House of Representatives
State of Alaska

Juneau, AK, 90811
FAX:465-2278

Dear Representative Ivan:

rt to HB 269, the Tax Credit bill for public broadcasting.

A quick note to give my support to
The bill will givé pyblic broadcasting entities a tool to use to encourage corporate

support of the service.
Thank you.

Bethel Broadcasting Inc.

Funded in Dirt by th# Alitti Public Rmade.atlinn Cow I'll' on
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Second Regular Session

., Sixtieth General Assembly
LLfe NO. 96-0749.01D XN HOUSE BILL 96-1291

STATE OF COLORADO

REPRESENTATIVES Musgrave, Acquafresca, Adkins, Agler,

(DCcjhgrove, Dean, Epps, Lamborn, Martin, May, Owen, Pankey,

chall, Pfiffner, and Prinzler;

laljso SENATOR Alexander.

REREVISED

STATE, VETERANS i
MILITARY AFFAIRS
A BILL FOR AN ACT
‘CONCERNING THE INVALIDITY OF MARRIAGES BETWEEN PERSONS OF THE
SAME SEX.

Bill Summary

(Note: This summary applies to this bill as introduced
and does not necessarily reflect any amendments which may be
subsequently adopted.)

~ Creates an exception to the provision that all marriages
validly contracted outside this state are valid in Colorado to

provide that same sex marriages shall not be valid. Prohibits
marriages between persons of the same sex in Colorado.

Be it enacted by the General Assembly of the State of Colorado:

4SECTION 1. 14-2-112, Colorado Revised Statutes, 1987
Repl. Vol., is amended to read:

14-2-112.  Application. All marriages contracted within
this state prior to January 1, 1974, or outside this state that
were Valid at the time of the contract or subsequently validated
by the laws of the place in which they were contracted or by the
domicile of the parties are valid in this state, EXCEPT

MARRIAGES PROHIBITED IN THIS STATE UNDER SECTION 14-2-110
(1) (d).

L Double underlining denotei SENATE amendment.
Capitol ieiitr) inclicate new material to be added to exiiting statute.
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SECTION 2. 14-H-II0 (I}, Colorado Revised Statutes, 1987
Repl. Vol.,, as amended, is amended BY THE ADDITION OF A NEW
PARAGRAPH to read:

14-2-110. Prohibited marriages. (1) The following
marriages are prohibited:

(d) A MARRIAGE BETWEEN PERSONS OF THE SAME SEX.

1291
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ALASKA
CIVIL LIBERTIES UNION

Ail Affiliate of the American Civil Liberties Union
P. 0. Box 201844 Anchorago, AIC 99520-1844
Phone: 1-907-258-0044 Fax: 1-907-258-0288

April 2, 19%6

The Honorable Jeannette James
Alaska House of Representatives

State Capital
Juneau, Alaska 99801-1182

RE: Constitutional Analysis of SB 308
Dear Representative James:

~lam writing on behalf ofthe members ofthe Alaska Civil Liberties Union to express our

opposition to Senate Bill 308 on the grounds that the bill is unconstitutional. Senate Bill 308
Rroposes legislation that will violate the Full Faith and Credit Clause ofthe United States and

laska Constitutions. Under SB 308 Alaska judges will be unable to recognize, for any purpose,
an entire category of a oiater state’s valid marrlages. Additionally, SB 308Violates the Alaska
Constitution’s Equal Protection Clause, P,nvacg lause, and the prohibition against ,
discrimination based on sex. The legislation SB 308 proposes is !ghl;/ unusual and unwise, and
Whllluleave Alaska hanging outin the fringes of American law begging for an expensive legal
challenge.

The ACLU ofAlaska urges you, to reﬂuest that the House State Affairs Committee
forward SB 308to the Judiciary Committee tor a full review of the constitutional issues and
raised by this letter and the March 281996 memorandum wnttegotg legislative counsel Terri
Lauterbach.1 After analyzing legislation almostidentical to SB 308 Colorado Governor Roy
Romer vetoed this legislation for the following reasons:

Regardless of motivation, this bill | have before me now is simplistic and
divisive. Itis simplistic because it ignores important legal and constitutional
questions and addressea only one Part of the issue. It is divisive because it
singles out a group of Coloradans for condemnation, equating their
relationsliips with incest and bigamy. That is hurtful, and it is counter to
Colorado's rich tradition of tolerance and freedom.

March 25, 1996 letter from Gov. Romer ti *te Colorado House of Representatives.

Representative James, the Alaska Civil Liberties Union urge9 you to remember Alaska’s own
rich tradition of tolerance and freedom, and the language of our Constitution, as you consider SB

308

1In Terri Lnutcrbach’s oolnion;, . ,
SB 308 raises constitutionality issues under both the state and federal constitutions, Sections Land 2

of the bill might be successfully challenged under the state constitution’s equal protection clause,
privacy clause, and the clause prohibiting discrimination based on sex. Section 2 of die bill might
be successfully challenged under the federal constitution's ‘lull faith and credit clause.’

March 28, 1990 Memorandum From Tend Lauterbach to Senator Johnny Ellis.
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l ConstitutionalArgumehtsAgainstSB 303
A.  The Full Faith and Credit Clause

~Hawaii regards a marriage certificate issued purouant to its marrlaﬂe law to be prima
facie evidence ofavalidly contracted marriage.2 It is no secret that this bill is specifically aimed
at Hawaii because Hawaii might, in the future, permit same-sex marrla%e. Thus, SB 308 s 1
direct affront to the state ofHawaii. The le islature Proposes tol_PIace”A aska in a precarious .
Elosnm_n by declaring that Alaska will never onoracate?ory of Hawaii's legal judgments. Will

awaii respond by refusing to reco?nlzeAIaskajudgmen $?° Forexample, in response to
Alaska’s new law,"a Hawaiian court could refuse to enforce the judgment ofan Alaska court in
favor of an Alaska business against a creditor residing in Hawail.

The Alaska and United States Constitutions provide thatjudgments of one state shall be
recognized as valid in other states. Tire federal Clause reads:

Full Faith and Credit shall be given in each State to the public Acts,
Records and judicial Proceedings of every other State.

U.S. Const. Art. IV, § 1

The Supreme Court has notyet ruled on the issue ofwhether marriages must be
accorded Full Faith and Credit. Several state and lower federal courts have ruled that
marrla%es must be given full faith and credit even where the marriage would not be recognized
under the laws of the forum Btate.3 The Full Faith and Credit Clause establishes a general
constitutional policy in favor of uniform recognition of marriages that are validly contracted
under the laws of other Btates.

If SB 308passes, alegal and practical nightmare will be created. Individuals will find
themselves simultaneously married and unmarried in different parts of the country. Such a
situation is untenable, both in terms offederalism and in terms of an American’s reasonable
expectation to exercise their fundamental right of marriage.

It does not take a great deal ofimagination to see that passing SB 308is the first step in
creating a country where each state acts independently, leading to the breakdown of the rule of
law. Each Alaska Representative should consider whether the risk ofthe break down of
interstate relations i3 too high a price to pay for a piece oflegislation which has been drafted in
response to a decision that has not yet even been made by the Hawaii Supreme Court,

B.  The Right to Interstate Travel

The right to interstate travel was first recognized by the Supreme Court in Crandall v
Nevada. 73U.S. (6Wall) 35(1867). In 1969, the United States Supreme Court held that a Btate

* Haw. Rev. Slat. §§ 527-1 and 527-13(c)(198?‘,3£1 . .

1 Ses, e.g., Thomas V. ftnlllvan, 922 F.2d 132 134 (2d Clr. 1990)(Ncw York docs not recognize common-law marriages
but must give full faith nnd credit to marriages that are valid under the laws of other states); Qrsburn v. Graves. 210 S.W.2d
496 (Ak. 1948)(Arkonsas must give Aill faith and credit to validly contracted Texas common-law marriage); Succession of
rodgers. 49950.20 429,295 (Ct. App. Ln. 1986)(Louisiana does not recognize or permit common-law marriages, but must
give effect to them when validly contracted in another state); Cfimmpnacalltiex rcl. A1?X8flto. Alosffllder, 289 A.2d 83
86 (Pa. 1971)(Pennsyivania must give full faith and credit to a Georgia marriage certificate).
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cannot diocriminate a%umst people entering its terrltoré bg imposing unconstitutional conditions
on the right to enter, ffee Shapiro v. Thompson. 34U S. 618, 631 (1969%. Cases decided under
the rightto travel provide stron?, additional support for the argument that failure to recognize a
marriage that is validly contracted under the law of another state is inconsistent with a person’s
fundamental right to travel freely throughout all fifty states ofthe m 'ion.

Alaska's refusal to recognize a marriage validly contracted uu- or the laws of Hawai
places a direct and tan,(lllb,le obstacle in the path ofinterstate raigrati 'U. This refusal also
Implicates other constitutional provisions r_elatlln(t; to due process, th? rlght to travel and move
freely throughout the nation, equal protection, interstate commerce, end privileges and
immunities, as woll ub the fundamental right to murry itself. For example, a married couple
re5|d|n3,|n Hawaii who wished to move to another state to accept an em&oloyment opportunity or
for medical treatment, would have to choose between their marriage and their right to travel.4
Under the Analysi  ucuased in footnote 4, below, Alaska will need to demonstrate a compelling
interestin banning same sex marriages, since Alaska's law impinges on at least two

fundamental rights: the right to marry and the right to travel.
C.  Equal Protection

~ The Supreme Court of Hawaii based its decision on the rationale that bann.in?. same sex
marriages is invidious discrimination on the basis of sex which violates the Constitution of
Hawail. Baehrv. Lewin. 852P.2d 44 (Hawaii 1993). Of note, the Alaska Constitution expressly
provides that "no person is to be denied the enjoyment ofany civil or political right because of
race, color, creed, sex, or national origin.” Art. I, §3 On this point, Legislative Counsel Terri
Lauterbach points out;

The Alaska SuPreme Court could very well use the same reas,o,nm? as the Hawai
Supreme Court djd. Our state also has a constitutional provision that specifically
prohibits discrimination based on sex, thereby making it a particularly important
classification for purposes of applying the balancing test used under the state’s
equal protection clause. Tlub means that, in Alaska, the state would also have to
show a comﬁellmg state interest in prohibiting same-sex marrla%es if the court
found that the prohibition discriminated on the basis ofsex. Unless the court could
find a.compellmﬁlmterest that escaped the notice of the official commission in
Hawaii, the prohibition against same-sex marrla%es would likely be found
unconstitutional as a violation ofthe state’s equal protection clause.

Marchd§8, 1996 Memorandum from Terri Lauterbach to Senator Johhny Ellis (footnote
omitted).

Al refusing to recognize a couples' valid marriage, Alaska may be found to be "unduly inicrferc(ing) with the right to
“migrate, resettle, find nnewjob, nnd start a new life.”™ Shapiro v. Thompson. 394 U.S. 618,629 (1969). InShngitQ, the
Court found that the Equal Protection Clause incorporated the right to travel and employed a strict scrutiny analysis. The
strict scrutiny analysis requires the State to demonstrate a compelling interest in the proposed regulation which cannot be
served by a more narrowly tailored means. In Shitpilfl, the Court found that state and federal provisions denying welfare
benefits to persons who had not resided within the jurisdiction for at least a year deterred nnd penalized travel
Subsequently, in Dunn v. Rliimsein, 405 U.S. 330,339-340 (1972) the Court held that Shapiro did not rest upon a finding
dint denial of welfare actually deterred travel. The JQimn Court clarified that the comp Ting state interest test is triggered
by “any classification which serves to penalize the exercise of [the right to travel]."



Representative James
Page Four

~In 199, those who oppose SB 308 have testified that since marriage is traditionally
defined aa u union between people of different Bexes, same sex marrlages_ do not require
recognition. It ioimportant to remember that while marriage has traditionally been defined as a
union between people of different sexes, it was also traditionally defined aa between peoPIe of
the same race. Asrecently as 1967, the m_aJorltY of state governments denied interracial couples
the right to marry. Subsequently, the United States Supreme Court clarified that 3ince
Americans have a fundamental right to marry, Virginia's interest in preventing interracial
marriages waa not sufficient to justify the abrld?ment of "one of the vital personal rights
essential to the orderly pursuit ofhappiness by free people." Lovimrv. Virginia. 388U.S. 1

(1967).

Just as the United States Constitution Protecta people from discrimination based on race,
the Alaska Conatitution Brotects all Alaskans from discrimination based on sex. Therefore,
under Alaakn law, ar%ua I){ a marriage License may not be denied on the basis of the sex of
either ofthe applicants. Clearly, under Alaaka law, the State’s purpose in denying equal
protection oflaw to a citizen based on sex, must be _balanced a(t;amst "henature and extent of the
Infringement ofindividual rights. The state’s ||ust|f|cat|on tha marnage is traditionally defined
as a union between men and women, is unlikely to withstand the Alaska Supreme Court’s Equal
Protection analysis. In thinking about a future legal challenge to SB 308, the legislature should
consider whether there is a stronger public policy against same-sex marriages in 1996, than

there was against interracial marriages in 1967,

[, Conclusion

~The United States and Alaska Constitutions embody a common sense expectation that
basic freedoms do not expire when citizens cross state lines. If a person is married in one state,
that person has a right to expect all other states to recognize a validly contracted marriage. The
Alaska Civil Liberties Union urges you to vote no on SB 308 because the bill is unconstitutional
and will tie Alaska up in needless, expensive and protracted litigation which the state will

undoubtedly lose.
Respectfully yours,

c(~_ ifc jz

Lynn Stim|er
Executive Director
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 28, 1996
SUBJECT: Same-Sex Marriages (SB 308)
TO: Senator Johnny Ellis

Attn: Lynn Kenney

FROM: Terri Lauterbach
Legislative Counsel

You have asked whether there are constitutionality issues raised by SB 308, a bill that would
prohibit same-sex marriages in Alaska and prohibit recognition of, or enforcement of
contracts relating to, same-sex marriages validly contracted elsewhere.

In my opinion, SB 308 raises constitutionality issues under both the state and federal
constitutions. Sections l1and 2 of the bill might be successfully challenged under the state
constitution's equal protection clause, privacy clause, and the clause prohibiting
discrimination based on sex. Section 2 ofthe bill might be successfully challenged under
the federal constitution's "full faith and credit clause" (art. 1V, sec. 1, U.S. Constitution.

DISCUSSION

Section 1 of SB 308 clarifies existing law by providing that marriage "is a civil contact
entered into by one man and one woman," thereby prohibiting marriages from being entered
into in Alaska by two men or two women.

The Supreme Court o f Hawaii has detennined that this type of prohibition discriminates on
the basis of sex. Baehrv. Lewin. 852 P.2d 44 (Hawaii 1993). Because "sex" is a suspect
classification under the Hawaii constitution, the court held that the statute prohibiting same-
sex marriages was "presumptively unconstitutional” under its equal protection clause unless
the state could meet a two-pronged "strict scrutiny” test: (1) demonstiation of a compelling
interest to justify the discrimination and (2) a showing that the law prohibiting same-sex
marriages was narrowly drawn to avoid unnecessary abridgment o f constitutional rights. The

'The pertinent part ofart. 1V, sec. 1, of the U.S. Constitution reads as follows: "Full
faith and credit shall be given in each state to the public acts, records, and judicial

proceedings of every other state."
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court's decision included strong language identifying the "fundamental” nature ofmarriage

as a civil right, including the following passages:

The freedom to marry has long been recognized as one ofthe vital personal
rights essential to the orderly pursuit of happiness by free people.

So "fundamental" does the United States Supreme Court consider the
institution of marriage that it has deemed marriage to be "one of the 'basic

civil rights of [men and women.]

The Hawaii supreme court sent the case back to a lower court to determine whether the
prohibition against same-sex marriages could meet the strict scrutiny test.

Tire lower court has not yet issued its decision under the supreme court's test. However, the
Hawaii legislature established an official Commission on Sexual Orientation and the Law
to study related issues. It has been reported in the Juneau Empire that this commission
issued its final report earlier this year. Among its conclusions, according to the Juneau
Empire, was that there were no state interests compelling enough to justify the prohibition

of same-sex marriages in Hawaii.

The Alaska Supreme Court could very weli use the same reasoning as the Hawaii Supreme
Court did. Our state also has a constitutional provision that specifically prohibits
discrimination based on sex, thereby making it a particularly important classification for
purposes o fapplying the balancing test used under the state's equal protection clause.3 This
means that, in Alaska, the state would also have to show a compelling state interest in
prohibiting same-sex marriages if the court found that the prohibition discriminated on the
basis ofsex. Unless the court could find a compelling interest that escaped the notice of the
official commission in Hawalii, the prohibition against same-sex marriages would likely be
found unconstitutional as a violation o f the state's equal protection clause.

Section 2 of the bill might also be unconstitutional for the same reason. By withholding
recognition ofsame-sex marriages performed in otherjurisdictions while recognizing other
marriages performed in thosejurisdictions, the state would be discriminating in the same way
that it discriminates under section 1 ofthe bill - on the basis of sex. Our court could well
find that, by singling out these marriages as being contracts that are unenforceable in this
state, the state is denying equal protection ofits laws.

2The Alaska constitution's privacy clause would likely be considered as an additional
reason for inquiring that a compelling state interest be shown to justify prohibition of same-
sex marriages. The rights involved in decisions relating to marriage and family matters have
long been recognized to be within the realm of privacy.



Senator Johnny Ellis
March 28, 1996
Page 3 <

Section 2 might also fail under the federal constitution's provision that requires that states
give "full faith and credit" to the "public acts, records, and judicial proceedings" of other
states. Since marriage is a public act involving ajudicial proceeding recorded in the records
o f sister states, the court could find that our state must recognize those marriages. This could
be so even though marriage has long been considered to be an area that may be regulated by
the states. The U.S. Supreme Court found unconstitutional a Virginia law under which
Virginia would not recognize interracial marriages even though 30 states banned interracial
marriages around that time. Loving v. Virginia. 388 U.S. 1(1967) The states' interests in
regulating marriage had to give way when the constitution was violated.

If you have further questions on this issue, please let me know.

TML:glc
96-189.glc
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Sponsor Statement —SB 308

An Act clarifying a statute relating to persons who may legally
marry; relating to same-sex marriages; and providing for an effective
date.

Senate Bill 308 amends the existing statute governing marriage in Alaska,
to clarify that marriage is a civil contract entered into between “one man and one
woman".. The current statute uses the gender-neutral term "person”. In light of
recent litigation on the subject of same-sex marriages, including the case Brause
and Dtl)Jlgan %/ State of Alaska, the existence of such ambiguous language in statute
IS problematic.

In a March 31, 1995, written opinion the Department of Law expressed
that only marriages between Pers_ons of the opposite sex would likely be
recognized by thé courts as authorized under current law, despite the gender-
neutfal langudge in the statute. This opinion is based on the fact that the original
Alaska Marriage Code of 1963 specified that marriage is a contract entered"into
by a "man" and a "woman". The change to "person™in 1974 was the result of a
revisor of statutes bill. There was no. intent by the legislature to change the
definition or requirements for marriage in a substantive way.

.. Nevertheless, the Department of Law acknowledged In its opinion that the
existing language is problematic: "Using hmdsgght we would have to say that the
1974 révisor's bill should not have amended AS 25.05.011 in the way that it did.
First, the Change to sex-neutral _Ianguage_ can be viewed as making a major
substantive change in the_law, Inappropriate for a revisor's bill." {emphasis
added] In order to eliminate ambiguity, SB 308 restores the traditional

language in the marriage definition.

~SB 308 also adds new Ianguagze to the marriage statute stating that same-sex
marriages recognized by other states or foreign Countries are void in Alaska,
This language 13 in respanse to the 1993 decision of the Supreme Court of Hawaii
In Baehr V. Lewin, IN Which the court ruled that it may be unconstitutional for



Hawali to disallow same-sex marriages, absent a compelling interest by the state.
TAhe catse1 S/ggs remanded to the lower court which will rule on the case in July or
ugust 1996.

. The prospect of same-sex marnaPes bemg allowed in Hawaii or other states
raises the possibility that Alaska would have fo reco%n|ze such marnages I the
"couples” ‘moved fo Alaska. Absent a stron(T;, legal policy in Alaska which
excludes same-sex marriages, the courts could Tindthat a marriage valid in one
state 1 valid In all states. “The peoP_Ie of Alaska have not chosen, either directly
or through their elected representatives, to recognize same-sex marriages. The
issue of Same-sex marriages is one that should be decided by Alaskans, not by a
court in Hawail or any other state.

A third component of SB 308 states that a "same-sex relationship may not
be recognized by the state as being entitled to the benefits of marrla(t;e." This
language precludes the state from recognizing same-sex "domestic partnerships”
which are not legal marriages, but could be deemed to be entitled to the benefits
of marriage, espécially in the context of employee benefits.
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Talking Points on Senate Bill 308

States that have enacted bans on same-sex marriage:

Idaho (signed into law, 03-18-96)
Utah (first state to enact law —1995)
South Dakota (signed into law, 02-17-96)

States where same-sex marriage bans have passed both houses:

Colorado (vetoed by Governor, 03-25-96)
Georgia (waiting for Governor to take action)

States where same-sex marriage bans have passed one house:

California
lowa
Kansas
Oklahoma
Washington

States where same-sex marriage bans have been approved by at least one
committee of referral:

Alaska
Ilinois
Tennessee

States where same-sex marriage bans have been introduced:

Alabama
Arizona
Missouri
Michigan
Kentucky
South Carolina
Wisconsin



Responses to arguments

Argument: SB 308 will inevitably be challenged in court, thus
involving the state in expensive and avoidable litigation. The
legislature should spend its time on more useful endeavors.

Response: the state is already involved in expensive litigation on
this issue (e.g., Brause & Dugan vs. State of Alaska and Tumeo and
Wattum vs. University of Alaska). SB 308 is certainly not the cause
of this litigation, but it is a prudent response to it. In fact, SB 308
may very well help the state avoid future litigation on these issues
by clarifying statutes which currently have a degree of ambiguity.
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Hawal 1 S step toward gay marriage too far for U.S

By LISA SCHIFFREN _

_As study after study and vic-
timafter “victim testify to the
social devastation. of the sexual
revolution, easy divorce and out-

of-wedlock motherhood, mar
riare is fashmRablg ain
And parenthood Has trans-

formed many baby boomers into
advocates of bourgeois norms,
Indeed, we have come so far
that the surprise Issue of the
politics! season is whether homo-
sexual “marriage” should be lg-
?allzed. The Hawaii courts will
tkely rule that gay marrlaﬂe is
legal, and other”states will be
required to accept those mar-

riages aa valid.
onsl ermgz what a momen-
tous change this would be — a

radical redefinition of, society's
most fundamental Institution —
there has been almost no real
debate. This |1 because the prem-
ise It unimaginable to many, end
the forces of political thorrec,tness
have descended on the discus-
sion, raising the cost of opposi-
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affection for one's homosexual
frtlﬁnds andbrelatlve_* a|| folr ang

er, and be genuinely please
?or the _appntﬁ],ess tbe_)(/ pden/e
from relationships, while oppos-
Ing gay marriage for principled
reasons.

"Same-sex marriage" Is inher-
ently mcgmgatlble With ous cul-
erstanding of th* Insti-

ture‘s un
tution. Marriage |s essentially a
lifelong compact between a man

end a woman committed to sexu-

al exclusivity and the creation
and nurture of offsprm?.
Formost Americanr,
tal union — as distinguished
and legal and economic partn
shlﬁs,—g Is imbued with aﬁ asF
of holiness. Thouqh many of us
are uncomfortable using reli-
glous language to discuss socjal
and political issues, Judeo-Chris-
tlan ‘morality informs our view
of fam||¥] life. . ,
Though |t is Dot polite _to
entlﬁn, it, what thﬁ Ju-
eo Christian tradition has to
say about homosexual ynions
could not be clearer. In a diverse.

ect

he mari-
from other sexual reI,atlonshlgs
r-

open society such as ours, toler-
ance of homosexuality IS a neces-

Sity.
Eut for many. Its practice de-
pends on a trick of cognitive
glss,onance that allows %eople to
elieve In the JudeoCbhristlan
morel order while Donatlng, 0f-
ten with genuine regard, the dif-
ferent lives of homosexual a%-
quaintances. That Is why, thoug
homosexuals may believe that
they are merelY seekm,%,a, small
expansion of the definition of
marriage, the majority of Ameri-
cans perceive this chan?e as. a
radical deconstructton ofthe in-
stitution. .
Some make the conservative
argument that making marriage
a Civil right will bring stability,
an end 1o promiscuity and “a
sense of fairness to gay'men and
women. But they miss'the point.
Society cares about stabi |ty in
heterosexual unjons because It Is
critical for ralsmq, healthy ?hl|-
dren and transmuting the values
that ar%the Lasts of owjr cwlture.
Whether homosexual relation-
ships endure Is of little concern

to somet_x That Is also true of
most childless marriages, h,ar?
as it is to say. Soclety has wisely
chosen not ‘to differentiate he-
tween marriages, because It
would require meddling into (he
motives and desires of everyone
who applies for a license.

la trad|ﬁ|ongl marriage, the tie
that really binds for life s

A small fraction ofga3i couples
?1, choose to raise children to-
gether. but such children are
offspring of one partner and an
outside “contributor. What will
W

keep cay. marriages together
:hg%? Ingwlduals gt|re o? gach

other’
Similarly, the. ar%ument that
legal marriage will check promis-
culty by gay males raises the
question  of "how a "piece of
paper” will do what the threat of
AIDS has not. Leshians seem to
have little problem with monoga-
m}/. or the rest of what consti-
tutes "domestication,” despite
the ,abs?nce of of,hmﬁl status,
Finally, there is the so-called

a
{
f

T uelie]
ANtHIm rrat"tfn

(sjhared responsibility for the chil-
ren
m

B ¢

natooojd agl o1 !

T B LO RTRKRS

fairness argument. The governW
ment gives tax benefits, inherit
lance Fights and emlplogee ben«Q
fits only to the marrjed. Againl
thﬁse financial .benef!fs exist t

help couples ralsF children. Tas|T
reform s an effective way t(

gerénove distinctions among earng

If the American ,Eeople are
Interested In a radical ‘expertp
ment with same-sex marrla?es,m
then subjecting it to the polltkaln
process is the ,rlght route. For s
court in Hawaii fo assume that It
has the power to radically rxU-
flne marriage Is a stunning abuse
of power.

_To present homosexual mar
riage as a fait accompli, without
naflonal debate, Is a serious po-
litical error. A society struggling.,
to recover from 30yesre of weak-
ened norms and broken families
is not likely to respond gentlY to
having an ‘institution céntral to
most people's lives altered.

H
W
®
[Uaa SchMtren was
(or Vice Preaidant Dan Query**, %

80 'C



Same-sex
marriage
debated
INn Senate

m Proposed legislation
would ban them here

By MARK SABBATINI
TMINEAUBWIRE

A proposal prohibiting same-
sex marriages in Alaska sparked
debate today about family values,
the Bible and courtrooms.

Supporters said the Senate bill,
introduced Friday, is a reaffirm-
ation of traditional marriages.
They also said it is needed to clar-
ify current law to avoid legal
challenges that could arise this
summer when a decision in a Ha-
waii same-sex marriage court
case is expected.

But opponents who testified at
a Senate Health, Education and
Social Services Committee meet-
ing today called the bill gay-bash-
ing and said current state law al-
ready effectively bans such mar-
riages.

“1 feel right now like my
daughter is being threatened and
discriminated against by the
same people who were elected to
lead us,” said Marsha Buck, a
member of Parents and Friends
of Lesbians and Gays, a Juneau
group. "This attempt not only ap-
pears to be unnecessary, but
mean-spirited and hurtful.”

Senate Bill 308 states a legal
marriage is "entered into by one
man and one woman,” denies
state benefits to those in same-
sex relationships and declares
same-sex marriages from other
states "void” here. The law
would apply to past as well as fu-
ture same-sex marriages.

Another hearing on the bill,
sponsored by the HESS commit-
tee, is scheduled Wednesday.

Sen. Loren Leman, an Anchor-
age Republican who chaired to-
day's meeting, said he considers
same-sex marriages wrong and
believes government has a duty
to protect core institutions of soci-
ety such as the family.

"Government has a role to up-
hold several things,” he said.
"One is to uphold order in socie-

ty."

Leman said the biil is also
| needed to reaffirm state law be-
I cause of a court case in Hawaii

where an appeal involving sever-
al same-sex marriages is being
considered.

The Hawaii Supreme Court
ruled in 1993 the state's refusal to
issue marriage licenses violated

PloEse ass Marriage, Page 8
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Continued from Pago 1

the state’s constitutional guaran-
tee of equal protection. The case
has been referred back to the tri-
al court for review on whether the
state has a compelling interest in
banning such marriages, and a
ruling is expected this summer.
Sara Boesser, a member of the
Southeast Alaska Gay and Lesbi-
an Alliance, said the Alaska bill
amounts to gender discrimina-

tion. She predicted it would be
struck down by federal courts, af-
ter a costly legal battle by the
state.

“This is the most blatantly
anti-gay and lesbian bill in the
Legislature,” she said.

Opposition to the bill was
voiced by Rep. Kim Elton, a Ju-
neau Democrat, who said it is un -
necessary and a waste of the Leg-
islature’s limited time.

"l don't think government has
any right to tell me whether my

chosen form of happiness is inap-
propriate,” said Elton, v/ho is
married to writer MaryLou El-
ton.

Elton questioned why the bill
was able to get a hearing on such
short notice when legislation on
more important issues is being ig-
nored.

"It is certainly not an issue on
the same scale of welfare reform,
as short- and long-term budget-
ing, as managing our natural re-
sources,” he said.
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Legislation would pronibit same sex marriages

By DAVID GERMAIN
Assoclaled Press Wrllor

JUNEAU — Same-sex marriages
would be prohibited under proposed
state legislation, with supporters
saying it would preserve traditional
families and opponents calling the
measure discriminatory.

The bill was debated Monday in
the Senate Health, Education and
Social Services Committee, which
introduced the measure last week.
Most testimony at the hearing came
from gay men and lesbians who said
the measure would deprive them of
the same tights granted to hetero-
sexuals.

In practice, Alaska law already
prohibits same-sex marriages.
Supporters said the bill was intro-
duced to make the law clearer and to
preempt a pending court decision on
same-sex marriages in Hawaii.

Susan Hargis, board chairman for
the Southeast Alaska Gay and
Lesbian Alliance, said she has made
a lifetime commitment with a
woman she would like to legally
wed.

"1 certainly don't want one, but if
I went out and had a sex-change

operation, | could gel married,”
Hargis told the committee. “That’s
bizarre."

Sen. Loren Leman, a committee
member, said lie believes homosex-
ual marriages undermine traditional
families and social values.

"I’'m a proponent for monoga-
mous, heterosexual marriages," said
Leman, an Anchorage Republican.
“1 believe that kind of family is the
strongest foundation of society, and
I think same-sex marriages are inap-
propriate.”

The Rev. Howard Bess, a Baptist
minister at the Church of the
Covenant in Wasilla, opposed the
bill, saying lie knows many gay cou-
ples.

"They are every bit as commit-
ted, every bit as monogamous, every
bit as stable, every bit as wholesome
as a heterosexual marriage,” Bess
said.

State law does not specify that
marriages must be only between a
man and a woman, though the
Alaska attorney general's office has
said that courts probably would
uphold only opposite-sex marriages
the way the rules are now written.

Alaska is being sued by two men

who were denied a marriage license
in Anchorage last year, said assistant
attorney general John Gaguine.
Their claim is (hat prohibiting a
same-sex marriage is unconstitu-
tional, Gaguine said.

The bill would spell out that mar-
riages could lake place only between
a man and woman. Leman said that
would clarify stale law and protect
Alaska from a court ruling that might
allow same-sex marriages in
Hawaii.

The Hawaii Supreme Court in
1993 ruled in favor of three gay cou-
ples who claimed they had been ille-
gally denied marriage licenses. The
justices sent the case back for trial in
a lower court, which is scheduled to
hear arguments this summer.

That case has prompted efforts to
enact same-sex marriage bans in
about 25 states to preempt the
chance that Hawaii courts might
allow two men or two women to wed.
Slates typically recognize each oth-
er’s statutes, meaning other slates
might have to acknowledge same-
sex marriages that take place in
Hawaii.

Hargis said she and her partner
“would be on a plane tomorrow to

Hawaii” if same-sex marriages were
legal there.

Leman said the proposed legisla-
tion would prevent gay and lesbian
couples in Alaska from wedding in
Hawaii then returning home and
seeking to have the marriage legally
recognized here.

The measure also would help
uphold legislation passed by the
state House last month that would
allow employers to deny health and
retirement benefits to workers'
unmarried domestic partners,
Leman said. That bill wis prompted
by a lawsuit last year by two
University of Alaska employees
with same-sex partners.

With the Legislature’s
Republican majority at odds with
Democrats and Gov. Tony Knowles
on balancing the slate budget,
Democrats said the same-sex mar-
riage bill was wasting lime.

"Get real,” said Senate Minority
Leader Jim Duncan. "There’s more
important things to address."

In his 1994 campaign, Knowles
said lie opposed same-sex mar-
riages, but spokesman Bob King said
the governor has nut had time to
review the legislation.
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S>ame-Sex  Marriage Legislation Passes Senate

Juneau — Senate Bill 308 that passed the Senate Thursday amendd the law .
governmg marriage in Alaska to clarifythat marriaje is a civil contract entered into
etween "one man and one woman™.

"Senate Bill 308 .P_aésed the Senite today with very strong suppdrt from the
legislature. It clarifies the definition of marriage to “be Between one man and one
woman and not between people of the same sex,” said Senator Loren Leman.

Senator Leman noted that while tliis is a policy thit the state of Alaska currently
enforces, .amb|gmty exists because current statute uses the gender-neutral term
“person” instead of man and woman. The existence of such ambiguous language is
problematic and has led to litigation on tlie subject ofsame-sex marriages.

Inaddition to restoring the traditional language, the &ill adds a new provision to the
marriage statute stating that same-sex marfiages recognized bg other states or
foreign’ countries are void in Alaska. A court decision expected later this year in
Hawaii may legalize same sex marriages in tfat state.

"Absent this policy which excludes same-sex marriages, the courts could find that a
marriage valid in one state s valid in all  states,” said Leman.

A third component of SB 308 states that a "same-sex relationship may not be
reco?mzed by the state as being entitled to the benefits of marriage. This language
precludes the state from recognizing same-sex “domestic partnerships" which ~are
not legal marriages, but could be deemedto be entitled to the benefits of marriage,
especially in the context of employee henefits.

"I believe the Alaska Legislature made the right call today when it supported this
bill," Leman said.

SB 308 will now move to the House.

###
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The question of whether same-sex marriages should be legal has
come to theforefront in state legislatures across the country, as the
result ofa lawsuit pending in Haw aii. Virtually every state feels the
need to address the issue, because typically a marriage that is legal
in one stare is deemed legal in every other state. In states where
homosexuality is not protected by anti-discrimination statutes, the
prospect ofhaving to recognize the legality ofsame-gender
marriages is causing legislators to push bills that would deny
recognition to such relationships, no matter whether they are legal
in other states. Elsewhere, lawmakers are taking the opportunity to
rethink rlieir stance on homosexuality and the rights ofgays and
leshians. To learn more about this issue, read both Civil Rights and
Family Relations in our State Capitals Newsletters series.
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Governor Proposes That Hawaii Replace Its Marriage Laws

Hawaii’s legal quandary over same-sex marriages could be
resolved if the state got out of the business of issuing marriage licenses
and went to a system of domestic partnerships for both homosexuals
and heterosexuals, says Gov. Ben Cavetano. The institution of
marriage should be left to the church. The government needs to explore
its role in marriages." Cavetano said through his press secretary. ‘The
government should not be in the role of sanctifying marriages. That's
when they run into problems."”

However, don’t expect the legislature to act this year on Cnyetano's
suggestion, according to two key lawmakers, who said they had not
previously heard of the governor's position. “l think he's going further
than 1or the Senate would support,” said Sen. Rev Graulty, chairman
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of the Senate Judiciary
Committee. “l dont think there’s
a lot of public support for
something like that." “I wouldn’t
go that fax at this point," said
Terrance Tom. chairman of the
House Judiciary Committee. “I
think there are legitimate
reasons for the state to keep
marriages under state licensing,"
he said. “There are many
impacts and ramification that
need to be explored.” “Before we
take such drastic measures, we
need to see if we are creating
bigger problems than the ones
we are trying to resolve,” said
Tom. Tom and Graulty both said
they intend to pursue during the
coming legislative session the
possibility of domestic
partnerships for homosexual
couples, leaving the state's
marriage law intact.

The Rev. Marc Alexander,
director of the Hawaii Catholic
Conference which represents
232,000 Romam Catholics in the
islands, said that while
Cavetano’s proposal might
resolve the state's legal problem,
it would be counterproductive to
society. “l think it fails to
recognize that the reason the
state gets involved in marriages
is the importance marriages
have a* the foundation of our
society,” Alexander said, adding
tha: "lower relationships,” such
as those between homosexuals,
jin trise to the same level as a
marriage commitment by couples
of the opposite sex.

Cavetano's position was
endorsed by American Civil
Liberties L'nion attorney Dan
Foiey, who represents the three

2

surprising ruling by the state
Supreme Court on May 27, 1993
that denial of marriage licenses
to the three gay couples by die
state Department of Health in
1990 was gender discrimination
under the Hawaii Constitution.
The Supreme Court remanded
the case to the Circuit Court,
saying that unless the state can
show compelling state interests
to ban same-sex marriages,
marriage licenses should be
issued to the same-sex couples.
After much heated and
emotional debate, the legislature
in 3994 passed a bill that
asserted that state policy is that
marriage is the union between a
man and a woman and that any
change in that policy is a matter
for the legislature, not the
courts. Aseven-member state
Commission on Sexual
Orientation and the Law that
was established by the
legislature last year issued a

report Dec. 9, recommending on "

a 5-2 vote that same-sex

[y
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First Deputy Attorney
General Steven Michaels said
Cayetano’s position will not alter
the state’s vigorous defense of
the existing marriage law in the
same-sex marriage case. Being
constitutionally independent of
the governor’ office, the
attorney general’s office is not
bound by the policy shifts made
by the governor, Michaels said.

Cayetano is suggesting that
the state repeal the existing
marriage laws that apply only to
heterosexual couples and instead
establish a system of domestic
partnerships “hat would spell
out the rights and obligations of
the partners, whether they are of
the same sex or opposite sex,
said press secretary Kathleen
Racuva-Markrich. Marriage
ceremonies would be left to the
churches, according to Cayetano.

Hawaii is an extremely
tolerant state and was the first
to legalize abortions, Cayetano
noted. “Exploring the

. establishment of domestic

marriages be legalized or, if that i
is unacceptable to lawmakers,

that there be a comprehensive
“domestic partnership”law.

If Cayetano’s proposal were i
implemented, it could resolve the i
legal case because it would
eliminate any gender-based bias
under domestic parternships.
Foley said. “It remains to be seen
if the governor is going to go to
the legislature and push for the
legislation,"” said Foley. “We

j would have no problem with the
j governor's position,
| his clients. Hawaii's public might
i also support the concept. Foley

| said, noting that recent polls

he said of

same-sex couples who challenged | indicate 2-to-1 support for equal |

the state's refusal to grant them
a marriage license. Hawaii was
pitched into the debate with a

rights for gays and lesbians but
2-to-l opposition to same-sex
marriages.

STATE CAPITALS Newsletters

partnerships would carry on that
trend," he said.

Alexander said the tradition
of marriages being between a
man and a woman predate either
state or church. "It’s part of who
and what we are as human
beings," he said. Substituting the
marriage law with a domestic
partnership law could “open the
way to all kinds of relationships
and would be counterproductive
to the importance we as a
community place on the
marriage between a man and a
woman,"” he said.

M eanw hile... the Hawaii
Supreme Court has denied a
request by the Mormon Church
to get involved in the original
case between the state and three
gay couples who were denied
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marriage licenses. The Church of
Jesus Christ of Latter-day Saints
wanted to join with the state
Attorney General’s office to fight
the granting of marriage licences
to same-sex couples. The church
argued that it had a stake in the
issue because legalizing same-
sex marriage would force its
ministers to perform ceremonies
that are against their religious
beliefs. The high court disagreed,
saying that the state simply
authorizes marriages and does
notrequire the performing of
any marnage ceremony.

In related news ... the state
House Judiciary Committee
virtually closed the door to any
action by the legislature this
election year on the thorny issue
ofsame-sex marriage. The
committee supported Chairman
Terrance Tom's recommendation
to kill bills variously calling to
establish same-sex marriage,
provide for domestic
partnerships or allow certain
benefits for domestic partners.
Tom then deferred action on
three bills that would put the
issue of same-sex marriages to
the voters in the form of
amendments to the state
Constitution. “These matters
will be deferred until the
committee and myself beiieve
there has been adequate
discussion to make a decision on
this issue." Tom said following a
six-hour hearing in the Capitol
auditorium. He said he hasn't
decided whether he would
arrange for any further
discuasion or. the issue in the
current session

One reason, Tom said, was
that the Commission on Sexual
Orientation and the Law
established by the legislature
last year failed to address the

1

3

question of whether the voters
who approved the 1978
constitutional amendment
barring sex discrimination
should be asked if they
intended it to apply to same-
sex marriages. It was the
gender discrimination
amendment that the state
Supreme Courtcited in its
May 1993 ruling that the state
could not deny three same-sex
couples marriage licenses
unless it could show a
compelling public interest in
such discrimination.

Tom noted that the 1994
legislature voted to reject the
high court's interpretation of
the constitution and the voters
intent when they voted to
approve a ban on sex
discrimination. The
commission majority's
proposal to legalize same-sex
marriages “glosses over the
fact that the majority of the
people of this state do not
support such a proposal at this
time and that such marriages
are unlikely to be recognized
either by the federal
government or other states,”
Tom said, noting tj it some
states are already acting to
bar same-sex marriages. “In a
democracy, power flows
upward from the people and
legislation should never be
forced upon them when it is
clearly against 'heir wishes.”
Tom said.

Commission Chairman
Tom Gill, who defended the
recommendation for same-sex
marriages, likened the issue to
the civil rights struggle in the
1960s. "I was in CongTess
when we passed the <1964)
Civil Rights Bill. You should
have heard the things that
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were being said about those
black people, although they
didn’t use the word black. Th“
things they said were terrible
that you dont give them equal
rights, that they were inferior
and so forth,” Gill said. He said
he’s hearing a similar argument
for denying homosexuals a right
to get married.

There was no middle ground
as more than 200 people crowded
into the state Capitol auditorium
to testify for and against same-
sex marriages. They were either

1 strongly for it or strongly against

A minority member of the
commission who opposed the
majority's finding was James
Hochberg. Societies throughout
history “have given unique and

. special preference to
. heterosexual marriage because

of the benefits that those
re’ationships provides for society
in general.” Hochberg said. “The
overwhelming bulk ofthe

mevidence indicates that

homosexual relationships
threaten the core of society—the
family,” he said.

Lesbian Susan Reardon said
that, as an Insh Catholic, she is
intimately aware of the
commitment marriage entails,
and she said she is ready to
assume that responsibility. "I
look forward to the day | can
partake in this holiest of
sacraments.”she said.

Hawaii was pitched into the
push-and-pull of one of the
nation's most contentious social
dilemmas in 1993 when the state
Supreme Court agreed with
three gav couples that they had
been unconstitutionally denied
marriage bcenses in 1990. The
justices said that the state had
to show a compelling interest to
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ban such marriages and sent the
case back for trial in a lower
court. The court has now
scheduled arguments in the
same-sex marriage case for July
15.

TO BAN SAME-SEX -
*MARRIAGES...

Gay Rights Battle Turns
From Ballot Box To
Washington Legislature

As the battle over gay rights
moves from the ballot box to 'he
W ashington legislature, foes
say they'll focus their efforts this
winter on a proposed ban on
same-sex marriages. About 100
gay rights activists rallied on the
Capitol steps and later visited
individual legislators with their
message: “Doq’t legalize
discrimination.”

Speakers included the state’s
only openly gay legislator, Rep.
Ed Murray, and Col. Margarethe
Cammermeyer, a lesbian whose
successful court challenge of her
dismissal from the Washington
National Guard was the subject
ofa recent made-for-TV movie.
Murray said he had just
introduced a “gay civil rights”
bill—the loth year it has been
filed—and has dubbed it the “Cal
.Anderson law against
discrimination" in honor of the
Seattle senator who died of AIDS
last fall. The bill would add
homosexuals to the state's
antidiscrimination laws. With
the state House controlled by
tmsfvatives, that measure is
expected to die without a
hearing

Indeed, gay rights activists
said their real work for the
session is defensive, trying to

beat back at least three
measures. Rep. Bill Thompson
and a dozen colleagues have
introduced a bill to ban same-
gender marriage, expecting the
Hawaii Supreme Court to
legalize the practice m that
state. Thompson and Rep. Val
Stevens said the state should
head offthe possibility of
homosexuals getting married in
Hawaii and returning to
Washington to demand the
rights of heterosexual couples.
That could get expensive for
businesses and government,
particularly for extra health
care costs, they said in
interviews. Stevens said her
main objection is on moral
grounds. “If our society
deteriorates to where we no
longer honor marriage as an
institution as it was intended,
we are on a slippery slope,” she
said. Many ofthe speakers at
the rally said same-gender
marriage is a way for gay people
to affirm long-term
commitments and to receive-the
benefits and protections they
deserve as citizens of equal
standing with heterosexuals.

Other legislation
anticipated includes a ban on
gay adoptions and on public
schools teaching about
homosexuality in a positive
light. Citizen initiatives on both
those issues failed to qualify for
the ballot last year. Backers of
both ballot measures said they
have no plans for further
initiative campaigns.

“You know the line about
winning the battle, but not the
war?” said Jan Bianchi, the
Seattle attorney who heads the
board of Hands O f Washington,
the main campaign group for
gay rights. “As of this week, the
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war moves from the initiative
front into the statehouse.”

Stevens, a leader of the
religious conservatives in the
state, said the same-gender
marriage issue has the most
steam and is probably the only
one that will pass the House this
session. The bill probably will
die in the Senate, she and
Thompson said.

Gov. Mike Lowry said in an
interview that he'll veto any
anti-gay rights legislation that
hits his desk. In his State of the
State address, he raised the
issue and told sponsors “hands
off’Washington.

‘“We at least need to get it
out and talk about it.” Thompson
said. “Frankly, this is pretty new
to everybody. Ifit happens, it
should come through the front
door (as a legislative decision),
not through the back door (from
the courts).”

Cammermeyer told the rally
she finds it ironic and sad that
people are still debating basic
human rights, rather than using
the time and effort to solve
pressing problems ofthe day.
She said opponents of gays in the
military, gay adoptions or same-
gender marriage are “trying to
take away our humanity’ by
using stereotypes that are
wrong." She wondered aloud
whether children of gay and
lesbian parents, or those who
could otherwise be adopted by
them, will be rounded up and
put in “orphanages like Newt
Gingrich has proposed” for
welfare children.

Said Murray: “We cannot be
satisfied as long as we live in
fear of losing our jobs in Spokane
and Bellevue, Yakima and
Olympia. We cannot be satisfied
so lon? as the maioritv can use
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the ballot to vote away the rights
ofany minority."

California City Decides To
Permit Symbolic Gay
Weddings

Gay couples will be able to
say “l do" in d symbolic civil
wedding performed in San
Francisco, California. under
the approved plan, gay couples
who register as domestic
partners will pay S30 to have the
ceremony, although it will carry
no legal weight. The Board of
Supervisor voted on the proposal
«Jan. 29. Five supervisors, three
of whom are gay, sponsored the
plan.

At least 3.000 unmarried
couples, most of them gays, have
paid $35 to file as domestic
partners in San Francisco since
the procedure became legal in
February 1991, according to the
county clerk. A voter-approved
law gives retirement and health
benefits to city employees'
domestic partners. Adding the
symbolic marriage ceremony is
expected to double or triple the
number of couples registering,
according to a memo by
.Assistant County Clerk Nancy
Alfaro. The county- clerk
traditionally performs civil
marriages. If half the couples
already registered have a
ceremony, that would generate
$+15,960. according to Alfaro. And
she estimates that new couples
registering could add another
$41,500 this year.

Volunteers would perform

ceremonies, and processing
would cost an estimated $3,000,
according to the county clerk’s
office. "A large number of
taxpayers have asked for this
service from our department,”

5

said Alfaro. “Implementing
ceremonies would resolve any
access and fairness issues.”

The proposal comes as the
state Assembly considers a bill to
prevent California from
recognizing same-gender
marriages from other states. The
state of Hawaii may become the
first in the United States to
legalize gay marriages.

In 1994. the California
legislature passed a bill that
would have set up a statewide
registry of unmarried domestic
partners, but Gov. Pete Wilson
vetoed it. Cheryl Deaner at the
Alternative Family Project in
San Francisco said the proposal
seemed like an idea whose time
has come. “Although this won't
really remedy any legal
discrimination, it is a step
forward,” she said.

In related news ... a bill to
preclude California from
recognizing gay or leshian
marriages performed in other
states is on its way to the
Assembly floor. The Assembly
Judiciary Committee voted 8-4
for the bill, which was promoted
by a court case in Hawaii. Only
Republicans voted for the
measure. "Preventing the
legalization of same-sex
marriages in California is
turning out to be a strong
Republican caucus issue." said
tiie author. Assemhiyman Pete
Knight. The bill was expected to
be easily approved in the
Assembly, which is controlled by
Republicans. But it could have
more trouble in the Senate,
which has a Democratic
majority.

Religious groups backing the
bill said allowing same-gender
marriages would condone a
"daneerous lifestvle” and put
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children in a bad environment.
“If other states want to trash the
foundation of civilization," said
Art Croney of the Committee on
Moral Concerns, we don't
think that should be allowed in
California.” But gay and lesbian
groups called the bill “gay
bashing"” and argued that
thousands ofsame-gender
couples are in stable, committed
relationships and are already
raising children successfully.

Forbidding marriage "has
always been a very powerful tool
for dehumanizing the'disfavored
populations,” said
Assemblywoman Sheila Kuehl,
the legislature's only openly gay
member. No state currently
recognizes same-sex marriages.
The bill was prompted by a case
pending in the Hawaii courts
that could overturn that state's
ban on same-gender wedlock.

Knight said that his bill is
necessary because that case
could be decided this year, and
gay and leshian couples would
then flock to the island state to
be married. California law
currently recognizes marriages
performed in all other states.
However, John Davidson ofthe
Lambda Legal Defense Fund of
Los Angeles, one of the attorneys
in the Hawaii case, said that the
long trial and appeals process
means it won’t be settled for at
least two years.

The bill would add this
sentence to state law: “A
marriage contracted outside tins
state between individuals of the
same gender is not valid in this
state.”“The ramifications of
recognizing same-sex marriages
in California would be
significant,”said Knight. He said
gays and leshians would be
allowed to adopt children
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together, same-sex marriage
would have to be taught in high
school family living classes and
couples would share in health
and otherjob benefits. 'This is, in
essence, an unfunded mandate on
business,” he said.

The bestsituation for
children is that they be raised in
a home with a mother and a
father,* said Randy Thomasson of
the Capitol Resource Institute of
Sacramento. “Children could be
put in homes that are not the
best environment for them.”
Croney said gay couples could
adopt children together and “we
think homosexuality is a
dangerous lifestyle."

Laurie McBride of the LIFE
Lobby said Knight was “engaging
in gratuitous gay bashing.” “The
author believes gays and lesbians
should not be citizens ofthis
state, at least not visible
citizens,” she said. She said that
lesbian couples, in particular,
have fewer sexually transmitted
diseases and longer relationships
than any other demographic
group. "All ofus should strive, or
do well to strive, to become
lesbians,” she said.

Francisco Lobaco of the
American Civil Liberties Union
said the bill was similar to oid
laws that prohibited interracial
marriages. He read from a 1948
court decision in Virginia that
said God created races and placed
them on separate continents for a
reason. “Hopefully, many of us
would view this as shameful," lie
said. “Lets not make the same
mistake."”

Kueiil also noted that
California in the past prohibited
marriages by Chinese. Japanese
and Filipino immigrants. “There
are thousands of people in this
state who would be married if vou
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will not deny them,"” she said. “It
is a very convenient way if you
bar marriage between gays and
lesbians to enforce
discrimination and characterize
relationships as unstable
because you require them to be
unstable.”

One Republican lawmaker
objected to bill opponents
comparing the measure to
miscegenation laws. “I believe it
is totally inappropriate to
compare our desire to protect the
institution between men and
women ... to compare that with
the ternble struggles of our
black brothers and sisters,” said
Assemblywoman Barbara Alby,
who is white.

Nebraska Lawmaker’s
Proposal Would Allow
Same-Sex Marriages

Same-sex marriages would
be recognized in Nebraska
under a bill offered to the
legislature by Sen. Ernie
Chambers. “These are issues
that are not going to go away if
we ignore them,” Chambers said.
“Someone needs to bring them
into the arena of public debate ...
to force the legislature to deal
with 21st century issues.”
Chambers' proposal' LB 1260 >
changes only a few sentences of
current law. “Amarriage
between a man and a woman,
between a man and another
man. or between a woman and
another woman solemnized as
provided ~by law) is valid in this
state,” the bill said. Chambers
said his plan was prompted m
part by a legal case tn Hawaii in
which same-sex marriages were
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recognized by a court. “Nebraska
law recognizes any marriage
that is valid in another state,”
Chambers said. Tm not certain
if that case is being appealed.”
He said he expected the measure
to draw substantial opposition.

South Dakota House
Committee Rejects Bill To
Ban Same-Sex Marriages

A bill that would have
banned marriages between gay
people in South Dakota was
rejected by a state House
committee. The State Affairs
Committee voted 8-5 to kill the
bill, but the measure’s sponsors
may try to persuade the full
House to debate the bill anyway.

The bill would have changed
the legal definition of marriage
to require that the relationship
be between a man and a woman.
The leader ofa group that
promotes the rights of gay and
lesbian people said it would
make no sense to outlaw any
relationship between people who
love each other. Times are
changing, and gays and lesbians
do not threaten society, said
Barry Wick, executive director of
Free Americans Creating Equal
Status of South Dakota. “It is
time tojoin the 20th century in
South Dakota," Wick said.

But the bill’s main sponsor.
Rep, Roger Hunt, said that the
bill is needed to clarify South
Dakota’s tradition.*! views on
marriage. “l think we all agree
the traditional definition of
marriage has been that ofa
union of a man and a woman,
Hunt said. Hunt sponsored a
similar bill last year. That
measure was approved by the
House but died in the Senate.
Hunt said that South Dakota
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might be forced to recognize gay  employees. Hunt said. marriages.
marriages from other states The bill does not Hunt’s measure could
unless it passes such a bill. discnminate against gay people  eventually mean gay people

A court case in Hawaii may because discrimination only legally marned in other states
mean that state will legalize applies when a gToup is would be considered unmarned
same-sex marriages. Hunt said. economically disadvantaged, if they traveled in South Dakota.
Gay and lesbian organizations politically powerless and has a Wick said. Gay and lesbian
have acknowledged that many of  distinguishing characteristic couples might decide to avoid
their members would get such as race or religion, Hunt South Dakota, which would
married in a state that allowed said. Other supporters of the reduce tourism in the state, he
such marriages, and they then measure said ifthe state said.
would seek to have their home recognizes same-sex marriages, More than 400 U.S.
states recognize their marriages, it might also have to condone companies, including Walt
he said. If same-sex marriages polygamy and other Disney, already offer health
were recognized in South unacceptable practices. But insurance and other benefits to
Dakota, businesses might be Wick said no state in the nation

partners of gay employees, Wick
forced to provide health now recognizes same-sex said.

insurance to partners of gay

In the Works Around the Nation
This Week's Highlights from the Slate Capitals Newsletters ..

Idaho Rep. Ron Crane introduced a bill to lower from 0.10 percent to 0.08 percent the blood-alcohol
level used in drunken driving cases.... AWeymouth man will receive nothing from a M assachusetts
ski-area bar that he said had “overserved” him and his friend before they were involved in a car
accident in which the friend was killed.... A self-proclaimed “beer patriot” has taken on the open
container law of Chapel Hill, North Carolina, by getting himself arrested carrying a cup of

niﬁlcaiolic ?riw.

Supporters of a plan to resurrect the abandoned Milwaukee Road rail line could be derailed by
property owners who say W ashington doesn't own the rights to the abandoned railbeds.... M aine’s
wilderness zoning agency will be weighing public comment on proposed revisions to its comprehensive
plan for the 10.3 million acres of unorganized territory within its jurisdiction.... The state Coastal
Commission has approved a plan to build 3.300 houses in and around the Bolsa Chica wetlands, one of

Southern California’s Iariest remaining bird refuges.

A Florida rulemaking panel changed a 1991 rule on Freon in car air conditioners, saying motorists
could refill their car with the refrigerant without having all leaks fixed first.... Some Kansas lawmakers
appeared skeptical about a proposal to require teenagers who are applying for a driver's license to take
four hours of classes about the dangers ofalcohol.... The Hawaii Senate Consumer Protection
Committee approved a no-fault automobile insurance reform bill that Chairman Milton Holt says
should cut rates by 40 percent.

LOTTED. PARI-MUTUEL | CA5:NO REGULATION

New Jersey regulators toid a casino to ante up $20,000 for letting an early-morning craps game
continue after the lights went out.... The Louisiana Attorney General’s Office will seek SI million or
more to pay bills that are running up as a result of closure of the New Orleans land casino.... A Senate
committee responded to complaints about youngsters hanging around Colorado’s casinos by approving
a bill banning people under 21 unless accompanied by an adult.

STATE CAPITALS Newsletters
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A North Dakota board agreed to cut royalties that North American Coal Corp. must pay if the
company goes ahead with plans to dig state-owned property near two lignite mines.... A Republican
lawmaker asked the Oklahoma attorney general to decide whether it is legal for a Tulsa vo-tech to tie
teacher stipends to the defeat of a ballot measure that would roll back and freeze property taxes at 1993
levels.... Counties in Utah, worried about relying too much on property taxes to pay for services, will ask

the 1996 Ieﬁislature for a share of the state's sales tax.

The Kansas Senate Assessment and Taxation Committee endorsed submission of a quarter-cent
sales tax to Wabaunsee County voters to build a solid waste facility in the rural county just west of
Topeka.... Anew, more flexible plan for cleaning up contaminated soil at Harbor Island on the
waterfront of Seattle, Washington, will speed up the process and save $6 million, the U.S.
Environmental Protection Agency said.... California is scaling back its decade-long, billion-dollar
cleanup of underground fuel leaks because a new study says most of the toxic ingredients dissipate

naturall;.

North Carolina legislators are considering the idea of medical savings accounts, where deposits
are made in dollars and withdrawals take the form of health care.... The third-largest health
maintenance organization in Oregon has been fined $20,000 for rejecting emergency room bills without
a proper investigation.... Scaring teens with a heavy dose of reality is one of the goals of a new
Michigan program designed to keep adolescents off drugs and alcohol.

($6)

The Los Angeles, California, City Council has approved a requirement that Police Department
recruits repay the city for their academy training ifthey join another organization before serving five
years with the LAPD.... Florida needs more restaurant inspectors and better trained food handlers ifit
wants to reduce the risk of foodbome illnesses, a state task force recommended.... New school employees
and private contractors who provide services to pupils would be fingerprinted and face criminal records
checks under a bill passed by the New Hampshire House to the Senate.

723

South Dakota Gov. Bill Janklow is promoting a bill that would send teenagers charged with
alcohol offenses to adult court.... Attorney General Jeff Sessions has asked the Justice Department for a
quick stamp of approval on legislative acts that expanded Alabama appeals courts in 1969, 1971 and
1993 and are now at issue in a racial discrimination case.... A state law taking away the driver’s license
of lowans convicted of possession of a controlled substance unconstitutionally punishes people twice for
the same crime, the lowa Supreme court said.

PUBLIC ASSISTANCE & WELFARE TRENDS

Some landlords say a new L#bana, Illinois, ordinance banning discrimination against housing aid
recipients will force them to sign government contracts against their will.... A health care program for
Vermont’s poorest residents, funded by an increase in the state s cigarette tax. came under bitter fire in
the Senate.... Michigan Gov. John Engler has proposed a program aimed at eliminating unemployment

amoni welfare recipients, calling the plan Project Zero because that s his goal for the jobless rate.

A Minnesota lawmaker wants to see some health insurance issues handled by an outside agency
instead of legislators.... State insurance officials are being asked to regulate the resale of life insurance
policies by terminally ill Texans.... Senate President Pro Tern Stratton Taylor is threatenmg to
authorize a legislative investigation of Oklahoma Insurance Commissioner John Crawford ifa state
board refuses to cut workers’compensation rates.

The AP u-irc scrnec was utilized in the production of this report
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G ay ‘M

arriage

Hawalii s Assault on Matrimony

he Hawaii

Commission on

Sexual Orientation

recently voted 5-2

to recommend that

same-sex couples
be granted identical legal status
now conferred on married couples.
The majority report declared that
the denial of the “benefits” of mar-
riage “purely on the basis of gen-
der” is a violation of “basic human
rights” enshrined in Hawaii’s con-
stitution.1

While the Commission’s recom-
mendation is non-binding, it coin-
cides with other pro-homosexual
activity in the judicial and execu-
tive branches of Hawaii’ state gov-
ernment. |fthese efforts succeed,
the institution of marriage will not
only be affected in America’s 50th
state, but in the other 49 as well.

In making its recommendation, a
majority of the Hawaii
Commission on Sexual Orientation
concluded that denial of marriage
licenses to same-sex couples
deprived applicants of legal and
economic benefits, including:

(1) joint parental custody;
(2) insurance and health benefits;

(3) the ability to file joint tax
returns; (4) alimony and child sup-
port; and (5) inheritance of proper-
ty and visitation of a partner or
child in the hospital.

The majority also concluded that
legalization of same-sex “mar-
riage” would be an economic boon
to Hawaii, as homosexuals would
flock there to get married.

Making gay ‘marriage*
legal would impose it on
all the citizens ofHawaii,
andperhaps even on
people in the rest ofthe
United States.

(Apparently, they ignored the pos-
sibility that traditional honeymoon-
ers may choose another destination,
and that more than 97 percent of
the population is heterosexual.)
The Commission’s minority
report took issue with virtually
every assertion made by the major-
ity, and cited medical, social, his-
torical and legal authorities to
make the case that same-sex “mar-

riage" would encourage homosex-
uality and therefore aggravate
health problems associated with
homosexual behavior, hurt the
island state economically because
of possible boycotts, and under-
mine the moral fabric of Hawaiian
society. The report charged the
majority with bullying witnesses,
altering the official record of
meetings, rudely interrupting
minority members and generally
suppressing information.

The minority concluded that
granting marital status to homo-
sexuals would imperil marriage
itself and bring Hawaii into con-
flict with the other 49 states. Its
recommendations:

A. The Legislature should adopt
a Constitutional Amendment
preserving marriage and the
marital partnership as
between one man and one
woman as husband and wife.

B. The legal and economic bene-
fits conferred on married cou-
ples in the state o fHawaii
should not be extended to
homosexual and/or "common
law marriage ” couples



because the cost is too great.
C. The legal and economic bene-
fits conferred on married cou-
ples in the state o f Hawaii
should not be extended to
homosexual couplesfor all the

Other relationships have
not been accorded the
same status as marriage
because they do not con-
tribute in the same way to
acommunity. No society
can survive without mar-

riages andfamilies.

same reasons these benefits
are not extended to unmarried
heterosexual couples engaged
in "common law marriage " in
Hawaii.

D. Rather than extend marital
benefits to homosexual cou-
ples. the legislature should
modify statutes definingfami-
ly to include all those who
share a household, which
would include homosexual
couples asfamilies. However,
the cost ofdoing so must be
analyzed.

E. The legislature must create a
veiy broad religiousfreedom
exemption covering religious
institutions and individuals
who have religiously motivat-
ed objections to treating
same-sex partnerships as mar-
riage-equivalents.

The latter recommendations
seem to be fall-back positions in
case the state goes ahead with
some sort of change in family sta-

tus. Recommendation “D” is an
unwise move toward redefinition
of family, and is surprising in light
of the minority s conclusion that
“homosexuality is a psychological
pathology and should not be
encouraged."?2

Commissioner Liovd James
Hochberg. Jr.. who voted in the
minority, told The New York
Times, “Why would we want to
take a pathological condition and
make it the equivalent of hetero-
sexual marriage as a goal that
society is teaching children? Once
homosexual marriage or domestic
partnership is permitted the
schools are going to have to teach
that its equivalent.”3

Background

In May 1993. the Hawaiian
Supreme Court ruled 3-1 in Baehr
v. Lewin4 that the state’ exclusion
of same-sex couples from marital
status may be unconstitutional
because it amounts to discrimina-
tion. Two homosexual men had
applied for a marriage license,
were denied and then sued the
state. The case eventually made
its way to the state Supreme Court,
which remanded it to a lower court
with instructions to the state to
prove “compelling state interests"
for limiting marriage to opposite-
sex couples.

The lower court is expected to
rule on the case in July 1996. If
the State of Hawaii loses the case,
and the court thereby legalizes
same-sex marriage, it can appeal to
the state Supreme Court. But that
is unlikely because the governor
and the lieutenant governor are on
record as favoring same-sex mar-
riage and/or domestic partnerships
(legal equivalency of marriage

without the term “marriage”).

In April 1994, the Hawaiian leg-
islature overwhelmingly passed a
bill (21-4 in the Senate and 36-12
in the House) reaffirming the tra-
ditional one-man, one-woman def-
inition of marriage. Ifthe lower
court rules for same-sex marriage,
it would strike down this state law.
A likely reaction would be a vot-
ers’ drive for a constitutional
amendment to replace the stricken
statute. Meanwhile, other states
are already moving to protect the
traditional definition of marriage.

M ajority v. Minority
Reports

The minority report begins with
a wry observation: “The irony of
this ‘minority’ report is that its
conclusions actually reflect the
view of a majority of Hawaii’s
residents.”5 Indeed a series of
polls revealed that two-thirds of

Gay ‘marriage 'is an oxy-
moron, an ideological
invention designed to
appropriate the moral
capitalofmarriage and
family toward thegoalof
government-enforced
acceptance ofhomosexu-
ality’. As such, the term is
a counterfeit and afraud.

Hawaiians disapprove of same-sex
“marriage.”6 Even so, many
observers expect the liberal
Hawaiian courts to mandate gay
“marriage.”
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Hawaii has earned a reputation
for being on “the cutting edge” of
social experimentation. It was the
first state to legalize abortion
(1970), the first to ratify the Equal
Rights Amendment (1972) and the
fifth to offer special employment
protections to homosexuals
(1991),

The majority report, mimicking
arguments used by homosexual
activists, compares the same-sex
quest for marital status with the
civil rights struggle by black
Americans. Most prominently
cited is an interracial couple’ vic-
tory in Loving v. Virginia.l In that
historic case, the U.S. Supreme
Court struck down laws preventing
marriage between people of differ-
ent races as violating the equal
protection and due process clauses
of the Fourteenth Amendment to
the Constitution.

But the court never came close
to redefining the institution of
marriage itself, which is what
would have to occur for same-sex
relationships to be accorded mari-
tal status. The false equation of a
benign, nonbehavioral characteris-
tic such as skin color with an ori-
entation based precisely on behav-
ior finds no support within the law.
Perhaps it is no wonder that the
majority equates all sexual behav-
ior. At the very first meeting of
the commission the majority voted
to ban all discussion of homosexu-
ality because some members might
find it offensive or inflammatory.8
Thus, the truth about homosexual
behavior was deliberately kept out
of the proceedings.

The majority report also cites a
number of flawed studies to give
the impression that homosexuality
and heterosexuality are essentially
no different and have no implica-
tions for health or for the well-
being of children. The report pro-
vides no medical data to sustain its
assertion that “testimonies stating

[that] the extension of benefits to
same-gender couples would threat-
en public health are inaccurate."
The report also states that “there is
no evidence that children of gay
and lesbian parents develop any
differently than [sic] the children
of opposite-sex parents.”0 In mak-
ing this point, the report ignores
considerable evidence that chil-
dren are more likely to experiment
with homosexuality or identify as
homosexuals when raised in a
homosexual household.10

The majority expresses an odd
understanding of the role of
morality and the law when it
states, “[W1]hile each person has
the right to practice their individ-
ual religious and moral beliefs.

Same-sex ‘marriage’
threatens not only the
integrity o fthe m arital
definition but also
religiousfreedom.

they do not have the right to
impose those on others.” 11
Making gay “marriage” legal
would impose it on all the citizens
of Hawaii, and perhaps even on
people in the rest of the United
States.

The majority goes on to state,
“Under our constitutional govern-
ment the fact that some religious
[sic] or churches condemn same-
sex marriages does not mean that
those religious beliefs can be
imposed on others."12 In the very
next paragraph, the report notes,
"The Buddhists asked the
Commission to support stable
relationships between loving peo-
ple regardless of whether those
people are the same gender.” 13
So, while saying that no religion
can impose its beliefs on others,

the report openly and unselfcon-
sciously adopts the Buddhist posi-
tion. Incidentally, the commission
itself was formed, then regrouped,
only after two representatives from
the Catholic Church and two
Mormons were expelled on
grounds of “separation of church
and state.”

Societal Implications

In the 1970s, homosexuals
unsuccessfully challenged mar-
riage laws in Minnesota, Kentucky
and Washington state. In the
Minnesota case, the state Supreme
Court noted, “The institution of
marriage as a union of man and
woman, uniquely involving the
procreating and rearing of children
within a family, is as old as the
book of Genesis....This historic
institution is more deeply founded
than the asserted contemporary
concept of marriage and societal
interests for which petitioners con-
tend.” 14

Other relationships have not
been accorded the same status as
marriage because they do not con-
tribute in the same way to a com-
munity. To put it bluntly, societies
can get along quite well —in fact,
better — without same-sex sexual
relationships, but no society can
survive without marriages and
families. In fact, because the term
“heterosexual marriage" is redun-
dant, the term “marriage” will
mean in this essay what it has
always meant: the social, legal
and spiritual union ofa man and a
woman. Gay “marriage” is an
oxymoron, an ideological inven-
tion designed to appropriate the
moral capital of marriage and
family toward the goal of govern-
ment-enforced acceptance of
homosexuality. As such, the term
gay “marriage" is a counterfeit
and a fraud. It would undermine
support for marriage by ending



marriage's unique legal and cultur-
al status. It would also undermine
support for natural families, whose
foundation is marriage.

Same-sex “marriage” threatens
not only the integrity of the mari-
tal definition but also religious
freedom. Although the majority
report recommends that religious
institutions not be forced to per-
form same-sex ceremonies, it
offers no defense for the conscien-
tious Christian, Jew or Muslim (or
Hindu or atheist, for that matter)
who will not legally recognize
same-sex “marriage." Law carries
the potential use of force against
those who will not abide by it. Ifa
businessman declines to extend
marital benefits to same-sex cou-
ples. the law would open him to
lawsuits and state coercion.
Schools would be forced to teach
the acceptability of gay "mar-
riage” in family life courses.
Homosexuals’ efforts to adopt
children would be made easier if
marriage is stripped of its unique
status.

All institutions except specifi-
cally religious ones would be sub-
jected to state enforcement. That
would include Christian book-
stores. radio and TV stations, and
other nondenominational busi-
nesses owned by religious people.
And religious institutions them-
selves may enjoy immunity only
for a short time. “Religious
exemption" implies that the policy
itself is at odds with the moral
order, but when push comes to
shove, the state often prevails. For
example, the Supreme Court swept
away Bob Jones Universitys tax-
exempt status because the college,
citing religious reasons, prohibit-
ed interracial dating. The justices
said that the states compelling
interest in ensuring equality over-
rode the college’s religious views.
Almost all Christians would view
the universitys stance as unbibli-

cal, but the point is that religious
freedom is at the sufferance of the
courts, which are acting increas-
ingly like lawmakers instead of
law interpreters. Religious free-
dom can be curtailed anytime a
court decides the state wants to do
so for “compelling” reasons.
Religious exemptions, therefore,
are most likely a temporary step
on the way to total acceptance of
homosexuality.

Other States Fight Back

A constitutional conflict looms
should the Hawaii court legalize
gay “marriage,” because under the
U.S. Constitution s full faith and

So, theoretically, a homo-

sexual couple could ‘marty
in Honolulu, move to
California and demand
that the Golden State rec-
ognize their ‘marriage.’

credit clause, states must accord
reciprocity to other states in such
matters as marriage and drivers’
licenses. So. theoretically, a
homosexual couple could marry in
Honolulu, move to California and
demand that the Golden State rec-
ognize their "marriage.” Because
states do vary in their marital
requirements (such as minimum
age), the general rule has been to
apply the law of the state where
the marriage was performed to
determine a marriage's validity,
unless it “violates the strong pub-
lic policy” of the state in which
the couple reside.15

Observers in some states have
already moved to bolster this com-
mon law protection by making the
point more explicitly.

In March, 1995. Utah's legisla-
tors voted to deny recognition
of any out-of-state marriages
that do not conform to Utah
law.

In South Dakota, a similar bill

(HI 184) passed the House of

Representatives but failed by

one vote to get on the Senate

calendar.

* In Alaska, a bill was intro-
duced in early 1995 to make
clear that “marriage is a civil
contract entered into by one
man and one woman.”

* In Minnesota in 1993. a bill
(H3016) which specified that
“a marriage contracted
between persons of the same
gender and recognized as
valid in another state is not
valid in this state” failed in a
House committee.

* In New Hampshire in 1994, a
bill (SB557) failed in a
Senate committee that would
have barred recognition of
marriage “between persons of
the same gender.” Even this
might have proved ineffective
given the ongoing drive by
feminists at United Nations-
sponsored conferences on
women to redefine gender
into no less than five cate-
gories (male heterosexual,
female heterosexual, male
homosexual, female homosex-
ual and transsexual/bisexual).

 In early 1996. marriage pro-

tection bills were introduced
in several state legislatures,
including California. ldaho
and Washington. Legislators
in others states, such as

Alabama, Virginia and

Georgia, were preparing bills.

The Importance of
Definition

In all cultural struggles, a prima-
ry battleground is the use of lan-
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guage. Compromising the integri-
ty of a term or phrase can advance
a particular agenda, or. at least,
sow confusion and uncertainty. A
term such as “marriage” can either
lose the power of its original
meaning or be commandeered to
mean something entirely different.
In 1828, Noah Webster defined
“marriage” as:

The act o funiting a man and
womanfor life; wedlock: the legal
union ofa man and womanfor
life. Marriage is a contract both
civil and religious, by which the
parties engage to live together in
mutual affection andfidelity, till
death shall separate them.
Marriage was instituted by God
himselffor the purpose ofprevent-
ing the promiscuous intercourse of
the sexes, for domesticfelicity, and

This definition is so
vague that multiple-
partner unions are not
excluded, nor any imag-
inable combination of
persons, including afish -
ing boatcrew. The whole
pointis to demote mar-
riage to a level with all

other relationships.

for securing the maintenance and
education ofchildren. "Marriage
is honorable in all and the bed
unde/iled. Heb. .v/;/."16

A more recent (1981) Webster's
definition retains the essential ele-
ments of the earlier version:

Marriage\ a: the state ofbeing
united to a person ofthe opposite
sex as husband or wife b: the

mutual relation ofhusband and
wife: wedlock c: the institution
whereby men and women are
joined in a special land ofsocial
and legal dependencefor the pur-
pose offounding and maintaining
afamily. 17

No jurisdictional unit in the
United States — town, city, or
state — recognizes same-sex cou-
ples as “married.” In 1975,
Boulder. Colorado granted a mar-
riage license to a same-sex couple,
but it was struck down by a federal
court in 1982. Protections favor-
ing marriage are built into the law
and the culture because of the cen-
tral importance of the family unit
as the buiiding block of civiliza-
tion. In 1888. the U.S. Supreme
Court described marriage “as cre-
ating the most important relation
in life, as having more to do with
the morals and civilization of a
people than any other institu-
tion.” 18

However, some jurisdictions are
moving toward redefining the
family to include same-sex rela-
tionships, and there is a movement
within the legal community to
overhaul the definitions of mar-
riage and family. A note in the
Harvard Law Review in 1991
advocated replacing the formal
definition of family with an elastic
standard based “mainly on the
strength or duration of emotional
bonds,” regardless of sexual orien-
tation. The note recommends
redefining the family through
“domestic partner” or family “reg-
istration” statutes that go beyond
the limited benefits now conferred
by existing domestic partnership
laws so as to “achieve parity"
between marriage and other rela-
tionships.19

In 1990. San Francisco Mayor
Art Agnos appointed lesbian
activist Roberta Achtenberg (later
Assistant Secretary of the U.S.

Department of Housing and Urban
Development under President
Clinton) to chair the Mayors Task
Force on Family Policy. The final
report of the task force defines the
family this way:

‘A unit ofinterdependent and
interacting persons, related
together over time by strong social
and emotional bonds and/or by
ties ofmarriage, birth, and adop-
tion. whose central purpose is to
create, maintain, and promote the
social, mental, physical and emo-
tional development and well being
ofeach ofits members."20

An English study also
published in thejournal
AIDS found that most
‘unsafe’ sex acts occur in

steady relationships.

In this definition, which could
reasonably be described as a for-
mulation by homosexual activists,
marriage is no longer the founda-
tion for families but secondary to
“strong social and emotional
bonds.” This definition is so
vague that multiple-partner unions
are not excluded, nor any imagin-
able combination of persons,
including a fishing boat crew. The
whole point is to demote marriage
to a level with all other relation-
ships.

To place same-sex relationships
on a par with marriage destroys
the definition of marriage alto-
gether. When the meaning ofa
w'ord becomes nonspecific, the
exclusivity that it previously
defined is lost. For instance, if the
state of Hawaii decided to extend
the famous — and exclusive —
“Maui onion” appellation to all



onions grown in Hawaii — even
on. say. Oahu —. the term “Maui
onion" would lose its original
meaning. Consumers would lack
confidence in buying a bag of
“Maui onions” if all onions could
be labeled as such. The same goes
for any brand name. Wine from
California could be falsely labeled

Sorokin found that
virtually allpolitical
revolutions that brought
about societal collapse
were preceded by sexual
revolutions in which
marriage andfam ily
were no longer accorded

premiere status.

as wine from Bordeaux. France,
thus destroying the uniqueness of
both appellations. If "marriage”
in Hawaii ceases to be the term
used solely for the social, legal,
economic and spiritual bonding of
a man and a woman, the term
“marriage” becomes useless.

A key point to remember is that
no one of marriageable age is pre-
vented from marrying in Hawaii
provided they don't marry blood
relatives, underage persons, non-
humans or more than one person.
Homosexuals are not denied the
right to marry; but they have to
fulfill the requirements like any-
one else. They cannot call a same-
sex relationship "marriage,” since
it lacks a basic ingredient — an
entire sex. The joining of the two
opposite sexes in permanence is
the very essence of marriage.
Once the “one man. one woman"
definition is abandoned, there is
no logical reason for limiting
“marriage” to two people or even
to people. Why not have three

partners? Or why not a man and
his daughter? Or a man and his
dog? The logical reason to extend
“marriage"” to homosexual couples
has nothing to do with marital
integrity, but only reflects the fact
that homosexuals want the same
status regardless of its real mean-
ing. Anything less, they say. is a
denial of human rights. If so. then
a threesome or a foursome seeking
marital status can similarly claim
that their sexual proclivities must
be recognized by society and the
law as the equal of marriage or
they are facing discrimination.

The Real Agenda

Homosexual activist Tom
Stoddard acknowledges that
"enlarging the concept to embrace
sarne-sex couples would necessari-
ly transform it into something
new....Extending the right to marry
to gay people — that is, abolishing
the traditional gender require-
ments of marriage — can be one
of the means, perhaps the princi-
pal one. through which the institu-
tion divests itself of the sexist
trappings of the past.”21 In other
words, while many homosexual
spokesmen say they want only to
be left alone to enjoy the benefits
of marriage, Stoddard rightly sees
the expanded definition as a way
of attacking the institution itself.

In 1992, organizers of the
homosexuals’ 1993 March on
Washington met in Texas to draft a
platform of demands. Known as
“the Texas platform.” it was later
toned down to make it more palat-
able to a mass audience. The orig-
inal section on “family," however,
is revealing as to the intentions of
the movement. In addition to
Demand No. 40, “the recognition
and legal protection of all forms of
family structures,” the writers
make Demand No. 45. “legaliza-
tion of same-sex marriages.” and

Demand No. 46. “legalization of
multiple partner unions."22

An enormous body of research
indicates that monogamy is not the
norm for the average
homosexual.23 But even when it
is. the result is not necessarily
healthier behavior. A study pub-
lished in the journal AIDS found
that men in steady relationships
practiced more anal intercourse
and oral-anal intercourse than
those without a steady partner.24
in other words, the exclusivity of
the relationship did not diminish
the incidence of unhealthy behav-
ior that is the essence of homosex-
ual sexual activity. Curbing
promiscuity would help curb the
spread of AIDS and the many
other sexually transmitted diseases
that are found disproportionately
among homosexuals, but there is
little evidence that “monogamous”
homosexual relationships function
that way. An English study also
published in the journal AIDS
found that most "unsafe” sex acts

One can no more
‘expand’ a definition or
moralprinciple than one
can continually expand a
yardstick and still use it as

areliable measure.

occur in steady relationships.25
Former homosexual William
Aaron explains why “monogamy”
has a different meaning among
homosexuals: “In the gay life,
fidelity is almost impossible.
Since part of the compulsion of
homosexuality seems to be a need
on the part of the homophile to
‘absorb’ masculinity from his sex-
ual partners, he must be constantly



on the lookout for [new partners].
Consequently the most successful
homophile ‘marriages’ are those
where there is an arrangement
between the two to have affairs on
the side while maintaining the
semblance of permanence in their
living arrangement.”-6

Sexual Revolution: A
War on Families

As the research of the late
Harvard sociologist Pitirim
Sorokin reveals, no society has
loosened sexual morality outside
of marriage and survived.
Analyzing studies of cultures
spanning several thousand years
on several continents, Sorokin
found that virtually all political
revolutions that brought about
societal collapse were preceded by
sexual revolutions in which mar-
riage and family were no longer
accorded premiere status.27 To
put it another way, as marriage and
family ties disintegrated, the social
restraints learned in families also
disintegrated. Societal chaos ush-
ers in tyrants who promise to
restore order by any means.

Self-governing people require a
robust culture founded on mar-
riage and family, which nurture
the qualities that permit self-rule:
deferred gratification, self-sacri-
fice. respect for kinship and law,
and property rights. These quali-
ties are founded upon sexual
restraint, which permits people to
pursue long-term interests, such as
procreating and raising the next
generation, and securing benefits
for one’ children.

In the 1981 Apostolic
Exhortation Familiaris Consortio,
John Paul Il summarized the
importance of marriage-based
families this way:

"The family has vital and

organic links with society since it
is itsfoundation and nourishes it
continually through its role ofser-
vice to life: It isfrom thefamily
that citizens come to birth and it is
within thefamily that theyfind the
first school ofthe social virtues
that are the animating principle of
the existence and development of
society itself." 28

According sex outside marriage
the same protections and status as
the marital bond would destroy
traditional sexual morality, not
expand it. One can no more

Atthefederallevel,
Congress may wellcon-
sider legislation mandat-
ing the one-man, one-
woman definition of
marriagefor allfederal
purposes.

“expand” a definition or moral
principle than one can continually
expand a yardstick and still use it
as a reliable measure 29
Marriage-based kinship is
essential to stability and continu-
ity. A man is more apt to sacrifice
himselfto help a son-in-law than
some unrelated man (or woman)
living with his daughter. Kinship
entails mutual obligations and a
commitment to the future of the
community. Homosexual relation-
ships are a negation of the ties that
bind — the continuation of kin-
ship through procreation of chil-
dren. To accord same-sex rela-
tionships the same status as a mar-
riage is to accord them a value that
they cannot possibly have.
Marriages benefit more than the
two people involved, or even the
children that are created. Their

influence reaches children living
nearby, as young minds seek out
role models. The stability they
bring to a community benefits all.

Conclusion

Some people in Hawaii are
beginning the process of fashion-
ing a constitutional amendment to
protect their state’s law on mar-
riage, should the courts radically
redefine it. Other states are taking
action to defend their laws regard-
ing marriage. 1f more states
strengthen their laws, they would
also strengthen the marriage
defenders in Hawaii, who can cite
the “compelling state interest” of
heading off a constitutional crisis.
At the federal level. Congress may
well consider legislation mandat-
ing the one-man, one-woman defi-
nition of marriage for all federal
purposes, including the military,
federal benefits, federal agency
employment policies, and the law
in federal territories such as
Puerto Rico and Guam.

- by Robert H. Knight. Director of
Cultural Studies. FRC Research
Assistant Ken Ervin also con-
tributed to this article.
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P O, BOX 110300-DIMOND COURTHOL
March 31, 1995 JUNEAU. ALASKA 99811-0300

PHONE: (907)455-3600
FAX: 907)455-5735

Representative Norman Rokeberg
Alaska House of Representatives
Room 110 State Capitol
Juneau, AK 99811-1182

Re:  Whether current Alaska law
allows same-sex marriages

Dear Representative Rokeberg:

You have asked for our opinion on whether HB 227, a bill
that you have introduced and that would amend the Alaska marriage
code (AS 25.05) to specify that only a man and a woman can marry,
would change the current law. It is our opinion that your bill
would not change the law.

In our conversations with your staff we indicated that
our opinion rested on our belief that the common law in Alaska
would not allow same-sex marnaP.es. On further research, however,
our opinion now rests on our belief that a court would construe the
Alaska Marriage Code (AS 25.05) as allowing only marriages between
a man and a woman, notwithstanding the current, sex-neutral
language of the code.

When first enacted in 1963, the Alaska Marriage Code
(AS 25.05% did specifically restrict marriage to a man and a woman.
Sec. 1, ¢ 58, SLA 1963 (enacting AS 25.05.011). The references
to "man" and "woman" were deleted, and replaced with sex-neutral
language, in 1974, Sec. 92, ch. 127, SLA 1974, However, chapter
127 was the Dbill of the revisor of statutes, submitted under
AS 01.05.036. That bill is generally limited to technical changes,

“ 2 jnrteion
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and is not supposed to make major substantive changes in the lawl.
Thus we believe that, if a court were confronted with the question,
it would rule that AS 25.05.011 still implicitly contains the
requirement that only members of different sexes may marry, because
of the way in which the current sex-neutral language was adopted.2

~our conclusion isrbolstered by the fact that the marriage
code still uses the terms "husband" and "wife" in several places to
refer to the parties to a marriage. See AS 25.05.041(b%;
25.05.051. Had the legislature intended, either in 1974 or 1975,

to authorize same-sex marriages, it would presumably have replaced
these terms,

~ The Washington Court of A%Jeals reached a similar
conclusion in Singer v. Hara. 522 P, 1187, 1189 (Wash. App.

1 Revisor's bills encompass many subjects, and, if they
contain substantive changes in the law, they might well violate the
single-subject requirement of article Il, section 13 of the Alaska
constitution. Instead, revisor's bills are exempted from the

si.n%le-subge_ct requirement by the portion of section 13 exempting
bill "codifying, revising, or rearranging existing laws."

_ Using hindsight, we would have to say that the 1974
revisor's bill should not have amended AS 25.05.011 in the way that
it did. First, the change to sex-neutral language can be viewed as
making a major substantive change in the law, inappropriate for a
revisor's bill. Second, the bill did make an unquestionably
substantive change in the law ?albelt not a major one%,
establishing an age of consent of 19 for both sexes, instead of the
previous 19 for men and 18 for women (a change that presumably

resulted from the 1972 amendment to article |, section 3 of the
Alaska constitution to prohibit sex discriminationg. Give the
title of the bill - "An Act making corrective amendments in the
Alaska Statutes as recommended by the revisor of statutes" - this
change was not in our opinion appropriate.

2 The sex-neutral Ian%uage was retained when
AS 25.05.011(a) was amended in 1975 to change the age set out in

that statute. Sec. 1, ch. 28, SLA 1975. However, because the sex-
neutral language was not changed, we do not believe that a court
would view the 1975 amendment as making the substantive change that
a revisor's bill cannot.  The title of the 1975 Dbill amending
AS 25.05.011(a), "An Act relating to the capacity of persons to
consent to marriage," does not reflect an intent to change the law
to allow same-sex marriages.
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1974). Like AS 25.05.011(a), the Washington statute at issue _in
Singer. RCW 26.04.010, provided that "persons" may marry. The
court, however, noted that, prior to 1970, the statute referred to
males and females, and that these terras were eliminated when the
age of consent was made the same for both sexes. The court also
noted that 1972 amendments to Washington's community property laws
retained references to "hushand" and “wife." [t concluded that, in
light of these facts, the legislature had not intended to authorize
same-sex marriage.

Three other courts have concluded that same-sex marriages
are not authorized under sex-neutral statutes like AS 25.05.011§a)
because of the use of the word "marriage." Baker v. Nelson. 191
N.W.2d 185 (Minn. 1971), appeal dismissed. 409 U.S. 810 (1972);
Jones v. Hallahan. 501 S.W.2d 588 (Ky. 19*73), Adams v. Howerton.
673 F.2d 1036 (9th Cir.), cert, denied. 458 U.S. 1111 (1982).
These courts all looked at the dictionary definition of "marriage,"
which invariably refers to a relationship between a man and a
woman, or hetween members of OJ)posH_e sexes. They concluded that
the use of the word indicated legislative intent to [limit the
ability to marry to a man and a woman.

. To our knowledge, there are no published judicial
decisions holding that a statute like AS 25.05, 11(@1& allows same-
sex marriages. Therefore we believe it quite [ikely that the

Alaska courts would follow the decisions discussed above and rule
that the Alaska marriage code does not authorize same-sex
marriages.3

3 The well-known, recent Hawaii case of Baehr v. Lewin. 852
P.2d 44 (Hawaii 1993), rests on constitutional grounds, not on
statutory interpretation; the statute challenged explicitly limited
marriage to a man and a woman.  Whether or not AS 25.05 s
interpreted to allow same-sex marriages is of course a totally
different issue from whether a ban on same-sex marriages is
constitutional,
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Please feel free to contact us if you have further
guestions
Very truly yours,

BRUCE M. BOTELHO

By

cc: Pat Pourchot
Legislative Liaison
O ffice of the Governor

Deborah Behr
Assistant Attorney General
Department of Law



DIVISION OF LEGAL SERVICES
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STATE OF ALASKA
19071 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mat! Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUWM March 17, 1995
SUBJECT: HB 227, An Act clarifying a statute relating to persons who may
legally marry (Work Order No. 9-LS0711\C)
T0: Representative Norman Rokeberg
Attn: Mia Costello
FROM: Terri Lauterbach
Legislative Couns .

You have asked for alegal discussion of how passa?e of HB 227 might affect the validity of
marna?es contracted outside Alaska by persons of the same sex, considering the existence
ofthe full faith and credit clause (art. IV, sec. 1) ofthe federal constitution.

Actually, in addition to the full faith and credit clause, there are two other legal principles to
consider in order to answer your question about the treatment of marriages performed outside
Alaska if HB 227 were to be enacted. Those principles concern comity and conflict of laws.

After reviewing general legal literature about these principles, it is my opinion that pasra%e
0fHB 227inits current form probably would not invalidate the marriages of persons ofthe
same sex who legally married outside Alaska and then lived in Alaska.”

|fthe legislature's only intent is to prohibit same-sex marriages in Alaska while allotting same-
Sex marna?es from other states to be valid here, then HB 227 achieves that goal, although the
intent could be strengthened by the addition ofa comity clause.

|f the legislature's intent is to not only prohibit same-sex marriages in Alaska, but also to
invalidate same-sex marriages legally obtained outside the state, then HB 227 would be more
likely to achieve that goal If it were amended by the addition of some or all ofthe following

"Art IV, see. 1 ofthe United States Constitution reads as follows: Foil faith and credit among states.
Full faith and credit shall be given in each state to the public acts, records, and judicial proceedings of every other
state. And the Congress may by general laws prescribe the manner in which such ac's, records and proceedings
shall be proved, and the effect thereof.

"While I know ofno state whac a same-sex mamagc has been held to be valid as of this date, this memo
must assume, in order to answer your question, that same-sex marriages may some day be validly contracted in
another state.
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provisions: (1) a strong policy statement explaining why there is @ compelling state interest
In prohibiting same-sex marriages, (2%an amendment of AS 2505021 prohibiting same-sex
marriages, ?3) a statute specifying that marriages contracted in other states are invalid in
Alaska if they could not have been contracted va||dl5{ here, and (4% criminal sanctions
generally considered applicable primarily to same-sex re at|onsh|ﬁs, such as an anti-sodomy
statute. Bear in mind, however, that none of these statutory changes would matter if the
prohibition of same-sex marriages were found by an Alaska court to be unconstitutional.

‘mSCUSSIQH

HB 227 amends the requirements for the performance of a marriage contract in Alaska,
clarifying that, in Alaska, mamage is a contract between one man and one woman. Assuming
for the purposes of this memo that a same-sex marriage may be (now or some time in the
future) va||d|?]/ contracted outside Alaska, you have asked whether HB 227 could affect the
validity of those marriages if the married couple became residents of Alaska after the
marriage. You have asked particularly about the full faith and credit clause of the federal
constitution. (Please see the text ofthis clause in footnote 1ofthis memo.)

The purpose ofthe full faith and credit clause rights acquired or confirmed under ﬁublic acts
and judicial proceedings of one state by requiring recognition oftheir validity in others. Pink
V. AAA. H|ghwa¥ Express. Inc.. 314U.S. 231%1941. reh. den.. 314U.S. 712 This clause
is most often applied with respect to court proceedings so that litigation once pursued to
judgment is as conclusive of the rights ofthe parties in every other court as in that in which
thﬁudgmentwas rendered. Marpiolia Petroleum Co. v. Hunt 320U.S. 430 (1943), reh. den.

U.S. 801, (QyrldLon.Other,grds., Thomas v. Washington Gas Light Co.. 448U.S. 261)

| have not found any case law that construes the full faith and credit clause with respect to
the type of situation you have posed inyour question. Your question primarily concerns two
other legal principles: conflictoflaws and comity, 1fthere is a conflict of laws between two
states whose laws both have a bearing on a particular case, then a court will use conflict of
laws principles to decide which state's law should app!¥ in the case. The choice of governing
law may also be influenced by application ofthe comity principle under which a court in one
jurisdiction mar, out of deference and respect, not obligation, ap’oly.the law of another
Jurisdiction. A state court mag by comity give a remedy which the flill faith and credit clause
does not compel. 16 Am. Jur. 2d, Conflict of Laws, sec. 10, page 28 The tendency of
modern decisions is toward a broader comity in the enforcement of rights created by the
legislature ofsister states. 16 Am. Jur. 2d, Conflict of Laws, supra.

Application of these general principles of law has yielded the followin% general rule with
resgect to marriages: a marriage valid where contracted is valid everywhere, 7LA.L.R.2d
68/ at 694; 3A.L.R.2d 240, at 241; Restatement of the Law 2d. Conflict of Laws.2d. sec.
283, and Homer Clark, Jr., The Law ofDomestic Relations in the United States (2nd ed.
1987), p. 96. This rule is particularly true where the parties or at least one ofthe parties™ at
the time ofthe marriage, were domiciliaries of the statu where the marriage was performed.
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/LA LR.20687 at 6% and 701 3A.L.R.2d 240, at 245 However, courts are divided on
the validity of a marriage contracted outside a state where the marriage would not have been
valid by persons who were domiciliaries of the state where the marriage would have been
invalid, who left the state to get married, and who returned to the domiciliary state after the
marriage. Some courts have upheld the validity of these marriages and some have not. 71
ALR.2d 687, at 700

There is a notable exception to the general rule that initially valid marriat]]es are valid
everywhere. The exceFt|on concerns the public policy of the state where the validity is being
questioned. If recognition ofthe marriage contracted elsewhere would violate a strong public
policy of the state where the marnaﬂe IS being questioned, a court may not recognize the
marriage, but there is authority on both sides ofthis question. 7L A.LR.2d 687, at 02 As
to how strong the public pohcr ofthe state needs to be on the question, it has been stated that
"It is everywhere accepted tha marna?es should be invalidated only for the most compelling
ofthe Law 2d. Conflict of Laws 2d. sec. 283

How a court will determine what a state's "public policy" is and how stronP it is becomes the
issue at this point. Some courts have found that a marriage validly Per ormed outside the
state is not necessarily against public policy just because it would be invalid or even
"absolutely void" under the laws of the state where the marriage is being questioned. State
v Graves. 228 Ark. 378307 S.W.2d 545 (1957); Keith v. Pack. 182Tenn 420, 187 S.W.2d
618 (1945). Even in the face of noncompliance with substantive standards like age or
parental consent requirements and affinity (remote incest) prohibitions, courts may, and
according to some commentators, usually will recognize the validity of the marriage if it was
valid where contracted. Krause, Family Law. (Nutshell Series, 2d ed.); Restatement of the
Law 2d. supra. Undler contract law, a contract is not necessarily contrary to the public policy
of a state merely because it could not validly have been made theré. Enforcement ofa
contract valid by the law governing the contract ordinarily will not be denied on the grounds

of Eublic folicy unless a "strong case" for such action is presented. 16Am.Jur.2d Conflict
of Laws 2d. sec. 20

As to how a "strong case™ could be made, some commentators have sgl%gested that the public
policy may need to be exgressed clearly in a statute. 3A.L.R.2d 240 at 241; Restatement
ofthe Law 2d. supra. Such a statute could be a policy statement, a criminal sanction against
the type of conduct that would violate the public policy, a statute expressly invalidating
marriages that would be invalid if attempted in the state, or a combination of these
provisions." Statutes of this t?]/pe would guide a court on It choice of laws governing a
marriage that is questioned in this state but validly performed in another state.

reasons.” Clark, supra; Restatemen

"As of 1987, statutes in four suites (lllinois, Vermont, Massachusetts, and Wisconsin) provided that a
mamage of domiciliaries contracted in another slate that is void by the law of the domicile will not be recognized
m the domicile. Clark, Jr., The Law of Domestic Rclatioos in the United States (2nd cd. 1987), page 96.
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Absent a statutory directive on the choice of law, a court will apply other choice-of-law
principles, such as the needs of the interstate and international systems, the relevant policies
of other interested states and the relative interest of those states in the determination of the
particular issue, the protection ofjustified expectations, the hasic policies underlying the
particular field of law, predictahility and uniformity of results, and ease in the determination
and application of the law to be applied. Restatement of the Law 2tL Conflict of Laws 2d.
sec. 6 It isin the context of applying these principles that the strength of the public policy
opposing sama-sex marriages becomes important. In order to outweigh the factors
concerning the expectations of the Partles, the interests of the other states In having their
marriages reCOﬁmzed, and the goal ofunifonmity of results, there would probably have to be
alverK compelling /Maska interest in invalidating a same-sex marriage validly contracted
elsewhere.

In apﬁlymﬂ the foregoing discussion of general legal principles to HB 227, it is my conclusion
that the bill as currently written would ozr%clanfy that ma_rna%e licenses would not be granted
to same-sex couples in Alaska. HB 227 does not clarify how same-sex marriages validly
contracted in other states would be treated here. In the absence ofclanfﬁmgl language, it is
my opinion that HB 227 would not stand in the waYoflan Alaska court upholding a same-sex
marr!aPe contracted elsewhere. Using the full faith and credit clause, choice of laws
principles, and comity, an /Maska court would probably follow the general rule that a marriage
valid where contracted is valid in Alaska.

|f this is not the desired result of HB 227, the bill should be amended in one or more ofthe
following ways: (1? amendment of AS 2506021 to prohibit same-sex marriages; (2)
inclusion of a strong,g,—worded policy statement explaining why the state has a compelling
state interest in prohibiting same-sex marriages; (3) addition of a criminal statute generally
indicating disapproval of same-sex unions, such as an anti-sodomy statute: and ?4) a law
specifying that a mamage contracted elsewhere that would not have been validly contracted
in Alaska is invalid in Alaska.

Conversely, if the intended result of HB 227 s to prohibit same-sex marriages from bein
licensed in Alaska, but to recognize same-sex marriages validly licensed elsewhere, then H
227 would be clarified bY the addition of a section specifically Prowldmg that marriages
contracted outside the state that are valid by the law of the state in which they were
contracted are valid in Alaska."

"As of 1987, four states had such a law: Arkansas, California, Colorado, and New Mexico. Clark, Jr.
The Law of Domestic Relations in the United States (.2nd Ed 1987).
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It should be noted, however, that even with changes in HB 227 such as those described in this
memorandum, if an Alaska court were to find that prohibition of same-sex marriages violates
the state constitution, HB 227 could not overturn that result.5

| realize that this memorandum does not give you a definitive answer to your question. A
definitive answer is not possible, considering all of the different factors that a court will
consider. However, | believe | have given you enough information so that you can decide
whether and how to amend HB 227 tagive further guidance to any potential court decision.
Please let me know if | can be of further assistance.

TML:klb:pl
95—173k|ﬁ

iThe constitutionality of prohibiting same-sex marriages j Hawaii is currently being litigated in Bachr.
ctal. v Lewin. (Civ. No. 91-1394), after remand from Hawaii's Supreme Court in 1993.
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MEMORANDUM
T0: Representative Norman Rokeberg

FROM: Carol R. Vandor S\("
Legislative Analys

RE: Legislative History of AS 2506011 (Requirements for Mamage)
Research Request 95152

You asked for a legislative history of AS 2506011 which addresses marriage requirements. Alaska
Statute 2505011 states that marriage is a civil contract requiring a license and solemnization
which may be entered into by a person who is 18years of age or older; those who qualify for a
license under section 171; or a member of the armed forces ofthe U.S. while oil active duty.

This provision has been simplified over the years. Initially, it established a minimum age for a mele
as 21 years and for afemale as 18years. In 1970the minimum age of a male was lowered to 19
In 1974 the legislature amended the law again to specify that a person, rather than a male or
female, be at least 19years pfage. A year later the minimum age was lowered to 18 and members
ofthe armed forces on active duty were included.

Alaska Statute 2505011 traces its origin to a territorial law (8 21-1-1) which read

Marriage is a civil contract, which may be entered into by males ofthe age of
twenty-one years, and females of the age of eighteen years who are otherwise
capable; provided, however, that no person shall be joined in marriage in this
Territory until a license shall have heen obtained for that purpose from a duly
appointed and qualified United States Commissioner, or Marriage
ommissioner as provided b%_Seqt|on 1211, Compiled Laws of Alaska,
§ 2-1-31 herengﬁ That nothing in Section 1189 Compiled Laws of Alaska,
1933 as amended [§ 21-1-11 herein], shall prevent a Marriage Commissioner
from issuing a marriage license

"AS 2505171 addresses persons capable ofconsenting to marriage, minimum ages, and
consent of parents or guardian.
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After statehood, the legislature began to adopt territorial laws as Alaska statutes. The territorial
law was revised somewhat and formally adopted as a state law by Chapter 1SLA 1963 It was
renumbered as AS 2505010 which read

Marriage is a civil contract, which ma¥ be entered into by males of the age of
21 years, and females of the age. of 18 years who are otherwise capable.
However, no person shall be joined in marriage in the state until he obtains a
license from a person authorized by law to issue marriage licenses.

Section 1, Chapter 58 SLA 1963 repealed AS 2505010 and enacted AS 2505011 as follows:

(a%_Marria e is a civil contract requiring both a license and solemnization
which may be entered into by . .

(1‘) amale who is 2Lyears of age or older with a female who is 18years
ofage or older, who are otherwise capable, or .

(2) those who qualify for a license under sec. 171 of this chapter.

(b) No person may be joined in marriage in this state until a license has been
obtained for that Eurpose as provided in this chapter. No mamage performed
in this state is valid without solemnization as provided in this chapter.

Section 9, Chapter 245 SLA 1970 amended AS 25.05.011(3)(1) to read (emphasis added):

(a%. Marnaqbe is a civil contract requiring both a license and solemnization
which may be entered into by , ,
(1) & male who is 19years of age or older with a female who is 18
years of age or older, who are otherwise capable, or
(2) those who qualify for a license under § 171 ofthis chapter.
(b) No person may bejoined in marriage in this state until a license has been
obtained for that Eurpqse as provided in this chapter. No mamage performed
in this state is valid without solemnization as provided in this chapter,

Section 92 Chapter 127 SLA 1974 amended AS 25.05.011(3)(1) to read (emphasis added):

(ag. Marnagbe is a civil contract requiring both a license and solemnization
which may be entered into by . ,
1) ab,oerson who is 19 years of age or older, who is otherwise
capable, or , , _
(Z)Dthose who qualify for a license under § 171 of this chapter.
(b) No person may be joined in marriage in this state until a license has been
obtained for that Furpose as provided in this chapter. No mamage performed
in this state is valid without solemnization as provided in this chapter.
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Section 1, Chapter 28 SLA 1975 amended AS 25.05.011(a) to read (emphasis added):

(ag_ Marriage is a civil contract requiring both a license and solemnization

which may be entered into by . .
(1) a {)erson who is 18 years of age or older, who is otherwise
capable, or . . _

2) those who qualify for a license under § 171 of this chapter, or

2 member of the armed forces of the United States while on

active duty. - o

(b) No person may be joined in marriage in this state until a license has heen

obtained for that Purpqse as provided in this chapter. No ma_rnage performed

in this state is valid without solemnization as provided in this chapter.

Minor revisions were made in the law after 1977 Alaska Statute 2506011 currently reads
(emphasis added):

() Marriage is a civil contract requiring both a license and solemnization that
may be entered into by . _
1) a person who is 18years ofage or older, who is otherwise capable,
2) those who qualify for a license under AS 2505171, or .
3) a member of the armed forces ofthe United States while on active
uty.
(b) A B}gr_son may not be joined in marriage in this state until a license has
been obtained for that purpose as provided in this chapter. A marriage
pﬁrformed in this state is not valid without solemnization as provided in this
chapter.

Copies ofthe session laws and the reﬁlacement statutes are attached. We hope this information
is useful to you. Ifwe may be offurther assistance, please contact this office.

Attachments
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August 21. 1995

MEMORANDUM

TO All Bishops
FROM Mark E. Chopko

SUBJECT: Same-Sex Mamage | itigution in Hawaii

I am writing to apprise you of ongoing litigation in Hawaii concerning die civil regulation
of marriage that may have repercussions in other states

Background

Three gay and lesbian couples sought a niarriagej icense in Hawaii. State officials denied
the applications because, as in other states, only male-female couples are-eligiHejoji*rry in Hawaii.
The aggrieved couples filed suit in State court, seeking a declaration that the Hawaii marriage
statute, by restricting mamage licenses to male-female couples, violates the plaintiffs’ right to
privacy and equal protection of the law as guaranteed by the Hawaii Constitution. The case,
captioned Bashr v. Lenin, was dismissed, and the plaintiffs appealed.

In May 1993. the Hawaii Supreme Court reversed the judgment of the trial court. The
Supreme Court held that there is no "fundamental rieht” to "marrv" someone of the same sex under
the State Constitution s guarantee ot privacy. Nevethelessi die court held that bv denying couples
of the um e sex the legal rights and benefits that flow from marital status, the Hawaii.marriage
statute violates the State Constitution's guarantee of equal protection unless the State can
demonstrate that t.ai compelling state interests justify- unequal treatment, and (hi the statute is
narrowly drawn to accomplish those interests. Since the trial court earlier had dismissed the case
on the pleadings, i.e.. without hearing any evidence, the Supreme Court remanded the case to the
trial court to give die State an opportunity to prove whether the Hawaii marriage statute meets this

two-prong'"d test. The case is currently pending m li-e triai court where it awaits further submissions
hv the pan.es and eventual trial.

Wider Ramifications

In response to Boehr. the Dioctse of Honolulu has publicly advocated support for Hawaii's
existing mamage statute and has sought amendments to strengthen the State's position that couples
of the same sex may not marry-. The Diocese's public statements have revolved around direc points.



(FirsVsociety, family, and children are best served when procreation takes place in a committed
relationship between a man and woman. namelypTh marriage. ($eccmd”)the fundamental
complementarity of men and women demands a special role and place in society, (fhird), whihTThe
civil rightFof all persons, including homosexuals. should be protected, marriage between couples
ouhe same sex is not such a nttht. At this time, the Diocese is preparing an amicus brief for filing
in the trial court in the Be,civ case, and continues to build coalition partners and develop strategy.

We believe this case to be potentially of signal importance. If the Hawaii courts rule that
homosexual couples are entitled to mam’, it is widely expected that homosexual couples married in
Hawaii will seek to have their marriages recognized in other states under the '‘Mull faith and credit
clause** of tha U.S. Constitution. U.S. Const.. Art. IV. § 1. Under that provision, rights and
privileges recognized under the laws of a state are generally entitled to recognition in other states
unless the extension of those rights and benefits would be illegal, violate a fundamental pubiic
policy, or allow citizens purposefully to evade legal restrictions in their own state. Early in this
century, for example, before reform or"the divorce laws, some jurisdictions (<?.£., Nevada) came to
be known as “divorce havens.” Non-residents would travel to these places, establish residency
(usually only a severai-day wait), and obtain a divorce. Upon returning to their home state, the
divorced couple would argue that the "full faith and credit” clause of the Constitution required that
their divorce be given effect. Sometimes these arguments were successful, sometimes not. _By.
analogy, same-sex couples who many in Hawaii would likely insist that their marriages are entitled
to recoetiition in other states® Whether they prevail would depend on several factors, such as the
nanirc and strength of state policy in favor of heterosexual marriages and in opposition to same-sex

marriages.

We have begun to advise State Catholic Conferences on these issues. We arc aware that last
year in at least a dozen states, marriage laws came to the floor of the legislature often with
amendments offered by both opponents or proponents of same-sex marriage, it will be important
for locai Conferences to seek to strengthen existing state marriage laws to favor male/female
mamagc and disfavor same-sex unions. Mate laws favoringTraditionai marriage and prohibiting
same-sex marriage will be helptul in restricting the reach of any adverse decision in the Hawaii case.
We are also conferring with other USCC staff in their areas of expertise and the NCCB Committee
on Marriage, and Family Life to provide appropriate cultural, doctrinal, pastoral, antltropologicai. and
other support for the litigation in Hawaii. In addition, we will be assisting the Diocese of Honolulu
and Hawaii Catholic Conference by reviewing a draft of the amicus brief they have prepared in the

Bctehr case.

We wtil, of course, continue to advise you and your State Catholic Conferences as these
issues develop.
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OPINION LETTER

It is the opinion ofthe National Legal Foundation that Senate Bill 308is constitutional
under both the United States and Alaska Constitutions.

No federal or state court has ever found anylaw or policy denying homosexuals the right
to marry (or limiting marriage to one man ana one woman) to be unconstitutional on federal equal
protection or due processlgiounds. Dean V. District of Cohbnbia, 653 A.2d 307 (D.C. App.
1995); Baker V. Nelson, 19LN.W. 2d Minn. 1971) appeal ‘dismissed, 409U.S. 8l él%z; Jones
V. Hallahan, 501 S.W.2d 538 Kz. 1973);Mr. v. 3 Trn 140N.J. Super. 77, 356 A. 2d 204 (App.
Div. 1976); Singer V. Nora, .24 118/ (Wash. 1974): DeSanioV. Barnsley 476 A.2d
(Pa. 1984); Baehrv. Levin, 852P.2d 44 (Hawaii 1993).

Furthermore, no court until the Hawaii Supreme Court had ever expressed any concerns
on state constitutional grounds either. See cases Cited above. It isimportant, therefore, to
examine the concerns expressed in the Hawaii case, Baehr V. 1bwin,

First ofall, the Hawaii court declared that "the Ii%ht.to privacy does not include a
fundamental right to same-sex mamigr “Id. at 55 (emphasis added).” We believe that the Alaska

courts would come to the same conclusion ‘lying oh the same federal cases for guidance
(ttilliuugh they alcuol limited to thcao case* od guidance), The Hawail court reliéd on Zablocki v,

RedHail, 434)(J.S. 374 (1978); Skinrer V. Oklahomaex rel. Williamson, 316 U.S. 535 (1942);
Meyer V. Nebraska, 262U.5. 390 (1923); tad Maynardv. Hill, 15U.S. M$1%8) to correctly
conclude that; "The foregoing case law demonstrates that the federal construct ofthe
fundamental rlght to many—subsumed within the light to privacy implicitly protected by the
United States onst|tut|on—presentIF contemplates Unions between men and women," Baehr at
36, The court then concluded liml ifiac wan no AmUamcimé&l light to miiw-sca marriage under

the Hawaii Constitution either.

Because the right of privacy arises from a due process context, the Hawaii court, quoting
Zablocki, also held that there was no federal or state due process problem: "the right to many is
art of the fundamental tight of privacy Zimplicit in the Fourteenth Amendment's Due process |

lause." Baehr at 55. Since there was no violation ofthe right to privacy, there waa no violation

ofdue process.

The National Legal Foundation believes that the Senate Bill 308is constitutional in light
ofthe above briefanalysis of privacy and due grocess issue both under the United States
Constitution and under Article 1, Sections 1,3,7, and 22 ofthe Alaska Constitution. o
Furthermore, the National Legal Foundation believes that the Alaska courts would adopt a similar
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analysis. Any other analysis would fry in the face of every other federal and state court that has
ever addressed the issue, including the Hawaii Supreme Couk in Baghr.

~Itis true however, that the Hawaii Supreme Court remanded the case to the trial court. It
did so hecause it believed the trial court had erred in grantingjudgment on the pleadings. Bealtr
at 52-55. The supreme court held that the trial court had erred in ap?lymg a rational basis test to
theslaf\Gvgian marriage statute and remanded the case with initractions to apply strict scrutiny. Id.
at

Itis critical to notice two things. First, the Hawaii Supreme Court went through
unconvincing Io%mal_ contortions to reach the conclusion that strict scrutiny was the Proper
standard. 1d. The dissenting opinion thoroughly points out why strict scrutiny should not be
applied. 1d. at 70-74 No fundamental right is involved, the law is not |nV|d|ousI% discriminatory,
and no suspect class is involved. 1a at 72 The law does not discriminate on the basis of sex since
"the statute applies equally to all unmarried persons, both male and female, who desire to enter
into a legally recognized marriage.” I1d. (emphasis original).

~ But more important than the fact that the Hawail Suforeme Court erroneously applied the
strict scrutiny standard, is the fact that the Alaska courts will not have the opportunity to apply
this standard. As the Hawaii Supreme Court noted, under its state constitutionaljurisprudence,
"Whenever a denial ofequal protection of the law* is alleged; as i rule our initial Inquiry has been
whether the legislation in question should be subjected to "strict scrutinylor to a rations! basis'
test." Id, at 63(citations omitted). However, In Alaska the case is othérwise. The Alaska courts
do not use astrict scrutiny teat for statutes not selecting t fundamental nqht. A statute must only
pass the rational basis test. "Under the rational basis test, in order for a classification to survive
judicial scrutiny, the classification "must be reasonable, not arbitrary, and must rest upon some
ground of difference having a fair and substantial relation to the object ofthe legislation, so that
%Ijlfersons similarly circumstanced shall be treated alike." Hilbers V. Municipality of Anchorage,
P.2d 31 (Alaska 1980).

The following points from our earlier discussion are germane here. Rational basis is the
[)roper standard since no fundamental right is involved. All persons similarly circumstanced are
reated alike. Also implicit inthe fact that every court to ever addreas the issue of aame-sesx
marriage éunul the Baehr court) has denied the'homosexuals' challenges to these laws is toe
acknowledgment that there is arational basic for prohibiting same-sex marriage. Various reasons
are cited in Zablodd, supra, Skinner supra. MeKer supra, endMaynardsupra. Perhaps the two
moat common reasons cited in these cases arc that the "traditional” family it the nucleus of

society; and the procreative aspect of male-female marriages.

In addition, the United States Supreme Court has stated that "majority sentiments about
the morality of homosexuality" are adequate grounds upon which to base a statute. BowersV.
Hardwick 478 U.S. 186,196(1980).
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The National Legal Foundation believes tHat thi Senate Bill 3081s constitutional in K”ht
ofthe above hriefanalysis of equal protection Issues under Article 1, Soctiona 1and 3ofthe
Alaska Constitution. Furthermore, the National L'egal Foundation believes that the Alaska courts
would adopt a similar analysis based on their required use ofthe rational basis test.

n summar¥,_ the National Legal Foundation believes Senate Bill 308to be completely
constitutional and flirther believes that the Alaska courts would so find.
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ALASKA
CIVIL LIBERTIES UNION

An Affiliate ofthe American Civil Liberties Union

0. Box 201824 Anchorage, AK 995X)-
Phora: 100800 P L B8

March 28 1996

The Honorable Loren Leman
Alaskacgena e

tate Capital -Room
§uneau, R aska ﬁmﬂﬁ&
RE:  Conatitutlonal Analyaia of SB 308

Dear Senator Leman:

lam wr|t|n? on behalf of the members of the Alaaka Civil Liberties Union to express our
opposition to Senate Bill 308 on the grounds that the bill is unconstitutional. Senate Bill 308
proposes legislation that will violate the Full Faith and Credit Clause of the United States and
Alaska Constitutions. Under SB 308 Alaaka judges will be unable to recognize, for any purpose,
an entire category of a sister state's valid marriages. The legislation SB 308 proposes is highly
unusual and unwiae, and will leave Alaska hanging out in the fringes of American law begging
for an expensive legal challenge.

l. Constitutional Arguments Against SB 308

A, The Full Faith and Credit Clause

The Alaska and United States Constitutions provide thatjudgments of one state shall be
recognized as valid in other states. The federal Clause reads:

Full Faith and Credit shall be given in each State to the public Acts,
Records and judicial Proceedings of every other State.

U.S. Const. Art. IV, §1

. Hawaii regards a marriage certificate issued pursuant to it marrlaﬂe law to be nrima

facie evidence of & validly contracted marriage.11t is no sec et that this bill is specifically aimed

at Hawaii because Hawaii might, in the future, permit same-sex marna%e.Thus, SB 308is a

direct affront to the state of Hawaii. The quﬁslature proposes to place Alaska in a precarious
osition by declaring that Alaska will never on_oracate?ory of Hawaii's legal judgments. Will
awail respond by fefusing to reco?mze Alaska judgments?” For example, in résponse to

Alaska's newJaw, a Hél.wauan court could refuse to enforce the judgment of an Alaska court
against a creditor residing In Hawaii.

~ ,T%SSUP*em® ha? notgetr led on the issue of whether marriages must be accorded
e Faith and Credit. Several staté and lower federal courts have ruled thatmarna%esmust be
given ftill faith and credit even where the marriage would not be recognized under the laws of

Haw. Rev. Sut. $652-1 Md 327-13(cX1985)
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tha forum state 2 The Full Faith and Credit Clauee establishes aPeneral constitutional E)olicy in
favorX d ta i rerogniSon of morriageo that are validly oontraofad under tha law. of other

states.

If SB 308 passes, alegal and practical nightmare will be created, Individuals will find
theroBelves simultaneously married and unmarried in different parta of the country. Such a
situation is untenable, both in terms of federalism and in terras of an American s reasona
expectation to exercise their fundamental right of marriag”.

. It does not take a great deal ofimagination to see tliat passing SB 308is the first step in
creating a country where each state acts independently, I_eadmgi to the breakdown of the rule of
law. Each Alaska Senator should consider whether the risk ofthe break down of interstate
relations is too high a price to pay for a piece of legislation which has been drafted in response to
a decision that has not yet even been made by the Hawaii Supreme Court.

B.  The Right to Interstate Travel

The right to interstate travel was first recognized by the Supreme Court in crendai.v.
Nevada. 73U.S. (6Wall) 35(1867). In 1969, the United Sfates Supreme Court held that a state
cannot discriminate a%amst people entering its territor bé mposmg unconstitutional conditions
on the right to enter. See Shapiro v. Thompson. 3%4U.S. 618 631 (1969). Cases decided under
the rightto travel provide stron?, additional support for the argument that failure to recognize a
marriage that i6validly contracted under the law of another etate is inconsistent with a person's
fundamental right to travel freely throughout all fifty states of the nation.

Alaska's refusal to recognize a marriage validly contracted under the laws of Hawaii
places a direct and tangmle obstacle in the path ofinterstate migration, This refusal also
Implicates other constitutional provisions r,elat[n(rq to due process, the nght to travel and move
freely throughout the nation, equal protection, interstate commerce, and privileges arid
immunities, as well as the fundamental right to marry itself. For example, a married couple
residing in Hawaii who wished to move to‘another state to accept an emdployment 0 Portumty or
for medical treatment, would have to choose between their marriage and their right to trave[.3
Under the Analysis discussed in footnote 3 below, Alaska will need to demonstrate a compelling
interest in banning same aex marriages, since Alaska’s law impinges on at least two
fundamental rights: the right to marry and the right to travel.

See. e g., .Thomas v. Sull'vaa, 922 F.2d 132, 134 (2d Clr. 1990XNew York docs not recognize common-law marriages
but must give M| faith and credit to marriages that are valid under the laws of other states); O. shum v. Graves 210 S.W.2d
496 (Ak. 1948XArkam»s mitJt give ftill faith and credit to validly contracted Texas common-law marriage); Succession of
&Qd£CT3, 499 So.2d 429,293 (C1 App. La. 1986XLouisiana does not recognize or permit common-law marriages, but must
give effect to them when validly contracted in another state); Commonwealth ex rel Alexander v. Alexander 289 A.2d 83,
86 (P*. 197I1XPennsylvanta must give full faith and credit to a Georgia marriage certificate).

In refusing to recognize a couples’ valid marriage, Alaska may be found to be “unduly interfere(ing) with the right to
‘migrate, rescale, find a new job, and start a new life.”” ShfIPIIQ Y. Thompson. 394 M.S. 618,629 (1969). In Shapiro, the
Court found that the Equal Protection Clause incorporated the right to travel and employed a strict scrutiny analysis. The
strict scrutiny analysis requires the State to demonstrate a compelling Interest in the proposed regulation which cannot be
served by . more narrowly tailored means. In Shapiro, the Court found that state and federal provisions denying welfare
benefits to person, who had not resided within the jurisdiction for at least a year detmd and penalized travel
Subsequently, InDm LM m m n, 405 U.S. 330, 339-340 (1972) the Conn hrlri that *1 r
that denial of welfare actually deterred travel The Dunn Cain | A M OKSIW 272U g

by -any classification which servestop J J . Xk«
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c.  Equal Er,Qtesiian

. The Supreme Court of Hawaii baaed its decision on tlhe rationale that banning same sex
marriages is invidious sex discrimination which violates it Constitution of Hawaii.” Of note, the
Alaska Constitution expressly provides that “no person is tJlie denied the enjoyment of any civil
or political right because of race, color, creed, sex, or national origin.” Art. 1,'§3. In 1996, those
who oppose SB 308have testified that since marna?e Is traditionally defined as a union hetween
people of different sexes, same sex marriages do not require recognition.

_Itisimportant to remember that while mattiade has traditionally been defined ae a
union between people of different sexes, it was also traditionally defined as between people of
the same race. As recently as 1967, state governments denied interracial couples the right to
marry. Subsequently, the'United States Supreme Court clarified that since Americans have a
fundamental right to marry, no State may not discriminate agamstg%rotected classes of people by
denying thorn a marriage license. Loving'v. Virginia. 388U.S. 1(1967).

Just aa the United States Constitution Protects people from discrimination based on race,
the Alaska Constitution %rotectsallAlas,kans rom discrimination bhaaed on aex. Therefore,
under Alaska law, argiua I>{ a marnadge license may hothe denied on the hasis of the sex of
either of the applicants. Clearly, under Alaaka law, the State's purpose in denying equal
protection oflaw to a citizen haaed oh sex, must be halanced a?amst,the nature and extent of the
Infringement of individual rights. The state's Jlustn‘lcanon tha marna[((;e is traditionally defined
as a unjon hetween men and'women, is unlikely to withstand the Alaska Supreme Court’s Equal
Protection analysis. In thinking about a future legal challenge to SB 308, the legislature should
consider whethér there is a stronger pub,thgoémy against same-sex marriages i 1996, than
there was against interracial marriages in 1967.

1¥ Conclusion

~The United States and Alaska Constitutions embody a common sense expectation that
ba9ic freedoms do not expire when citizens cross state lines. 1f a person is married in one state,
that person has a right to expect all other states to recognize a validly contracted marriage, The
Alaska Civil Liberties Union urges you to vote no on SB"308 because tha hill is unconstitutional
and will tie Alaska up in needless, expensive and protracted litigation which the state will
undoubtedly lose.

Respectfully yours,

Lynn Stimler
Executive Director
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Director

Senator Leman

Phone

Fax Phone Phons 1*807+256-0044

CC. FaxPhone  1-907-258-0283
REMARKS:;

1 Urgent |2 Foryourreview  |g Reply ASAP Q Pleaee comment
Dear Senator Leman:

Please find attached a legal analysis on the constitutionality of the legislaton proposed
by SB 308.

Please feel free to contact me at 258-0044 if you have any questions.
Sincerely,

Lynn Stimler
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OFFICE OF THE

ATTORNEY GENERAL
500 CHARLOTTE AVENUE
NASHVILLE, TENNESSEEM M -Z W

February 13 1990
OPINION NO, 9%6-016

Constitutionality of SB 2305, prohibiting same-sex marriages.

QUESTIONS

1 Senate Bill 2305 prohibits same-sex marriages In Tennessee and declares that same-sex
marriages entered into in another state are void in this state. Would this bill violate the Full Faith
and Credit Clause of the United States Constitution?

2 s there precedent for a state passing such a law regarding marriage (e.g. racial, sexual
orientation, and familial)?

3 Does Senate Bill 2305 violate the Equal Protection Clause of the United States
Constitution?

OPINIONS

1 senate Bill 2305, if enacted into law, is constitutionally defensible under the Full Faith
and Credit Clause.

2. Yes, Utah has passed similar legislation.

3 Senate Bill 2305 is constitutionally defensible under the Equal Protection Clause of the
United States Constitution.

ANALYSIS

This opinion addresses onlcy the constitutionality of Senate Bill 2305 under the Full Faith
and Credit and Equal Protection Clauses of the federal constitution. No question has been asked
concerning the constitutionality of the bill under the Tennessee Constitution.

1 Article IV, Section | of the United States Constitution, the Full Faith and Credit Clause,
states that “Full Faith and Credit shall be given in each State to the public acts, Record* andjudicial
Proceedings of every other State." This P,rowsmn, however, does not mean that every legal action
taken in gnother state will override a conflicting Tennessee public policy and be recognized as legal
in this
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Prima facie, every State is entitled to enforce in its own courts ItS ow
statutes, lawfully enacted. One who challenges that right, because of
the force given to a conflicting statute of another state by the Full
Faith and Credit Clause, assumes the butden of showing, upon some
rational basis, that of the confhctmgr interests involved those of the
foreign state are superior to those of the forum. It follows that not
every statute of another state will override a conflicting statute of the
fcrum by virtue of the Full Faith and Credit Clause,...

Alaska Packers Ass 'nV. Industrial Accident Commission of California, 294 U.S, 323547-48 % S,
Ct. 518 523(1935). See also Sun Oil Co. V. Wortittan, 486U.S. 717,722.108 S.Ct. 2117. 2122100
L.Ed,2d 743 (1985) (Full Faith and Credit does not compel one state to substitute statutes of other
states for Its own statutes dealing with subject matter with which it is competent to legislate);
Herman, The Fusion of Gay Rights and Feminism: Gender Ider}ti? and Marriage after Baehr V.
Ltwin, 5650hio State L. Rev. 985991 n25 $1995)(observ|n that in family law questions the United
States Supreme Court seems to balance the forum state’s public policy interests against the interests

of comity").

Tennessee follows the rule that “a marriage valid where solemnized is valid everywhere.”
Rhodes V. McAfee, 224 Tenn, 495499457 SW. d(1970%. This rule complies with the Full Faith
and Credit Clause and comity among the states. It Is not, however, without exception.

[Wijhcre the statute in State A prohibiting a mamage is expressive of
settled public policy, a marriage solemnized in State B and valid in
State B \H! not be valid in State A on the ground such marrlige is in
conflict \vth the public policy of the State regarding public morals or
good ordc, ofsociety.

Id., 224 Tenn. at 499; see also Garrett, Temn Divorce, Alimony, and Child Custody (199 ¢d.) § 1-3
(hmarnages solemnized In another state in order to evade Tennessee statutes, marriages contrary to
the law of nature and marriages O|o.roh|b|ted by Tennessee Uw as affecting the morals or good oider
ofsociety will not be recognized in Tennessee). In Rhodes, the Tennessee Supreme Court refused
to recognize the validity of a marriage between a man and his stepdaughter solemnized in
Mississippi and stated as follows: A

Where our statute prohibiting the marriage is expressive of settled

‘The principle of comity is that courts of one stale orjurisdiction will %ive effect to laws
and Judicial decisions of another state orjurisdiction, not out of obligation, but out of deference
and mutual respect. Black's Law Dictionary 242 (5th ed. 1979).
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public policy regarding public morals or good order in society, a
marriage entered INf0 N VI0lation of the statute is void in Tennessee,
which is true whether the marriage is solemnized in Tennessee or in
another state where the marriage would be valid.

Id, 224 Tenn. At 501

Section 1of Senate Bill 2305 states:

(a) It is hereby declared to be the public policy of this
state to recognize the union only of man and woman.
No same sex marriage shall be recognized as entitled
to the benefits of marriage.

(b) Marriages between persons of the same sex are prohibited in this
state. Any marriage entered into by persons of the same sex. where
such license Is issued by another state or foreign jurisdiction, shall be
void in this state and any contractual rl%hts granted b% virtue of such
||cfeﬂ$e, |n|c|ud|ng its termination, shall be unenforceable In the courts
of this stale,

If enacted into law and if not unconstitutional on some other ground, Senate Bill 2306 would
Erobably provide the expression of state public policy necessary tojustify an exce,qtyon to the Full

aith and Credit Clause so that this state would not be required to recognize the validity ofa same-
sex marriage obtained in another jurisdic tion.

2 There is precedent from another state for enactment of a law similar to senate Bill 2305
The State of Utah has enacted the following two statutes;

Utah Code Ann. § 30*1-2 Marriages prohibited void.
The following marriages are prohibited and declared void:

(1) when there Is a husband or wife living, from whom the person
marrying has not been divorced; (2) when the male or female is under
18years of age unless consent is obtained as provided in Section 30-
1*9 (3) when the male or female Is under 14 Years of age; (4)
between a divorced person and any person other than the one from
whom the divorce was secured until the divorce decree becomes
absolute, and, if on appeal is taken, until after the affirmance ofthe
decree; (5) between persons of (he same sex.
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Utah Code Ann. § 3014 Validity of foreign marriage# -Exceptions.

A marriage solemnized in any other countrY,. state, or territory, if
valid where solemnized. is valid here, unless it is a marriage; (1) that
would be prohibited and declared void in this state, under Subsection
30—1—2_(1f(3), or (5); or (2) between parties who are related to each
other within and including three degrees of consanguinity.

It is our understanding that California and South Dakota have similar legislation pending in
their legislatures.

3 The Equal Protection Clau-c of the United States Constitution requires that "all persons
sim;" >rcumsfanced shall be treated alike." FS, Royster Guano Co. V. Virginia, 253U.S. 412,

415 40 S. Ct. 560, 562, 64 L. Ed. 989(1920). It docs not require things that are different to be
treated the same. Plyerv. Doe, 457 U.S. 202216, 102 S. Ct. 23822394, 72L. Ed. 2 786(1982%.

If a fundamental right or suspect class is involved, courts use a strict scrutiny analysis. If no suc

matters axe involved, a rational basis test is used.

United States Supreme Court cases clea& establish that mamage is a fundamental right.
Zabhckl V. Rednail 434 U.S. 27498 S, Ct. 67354 L. Ed. 2u6i8(1978); Skinner V. Oklahoma, 316
U.S. 53562 S. Ct. 11086 L. Ed. 1655(1942); Meyer V. Nebraska, 262 U.S. 390,43 S. Ct. 62567
L. Ed. 1042 (1923). But the zablocki court expressly stated that it did “not mean to suggest that
every state regulation which relates in any way to the incidents of or prerequisites for marriage must
be subjected to ngorous scrutiny.** Zablocki. 434 U. S. At 38698 S. Ctat 68L The Supreme Court
of Hawaii has observed that "the federal construct of the fundamental right to marry... presentl
contemplates unions between men and women." Baehr V. Lewin, 852 P. 2d 44 %il—iaw. 199%
Usmg£nguage based on Justice Goldberg's concurrence in Griswold V. Connecticut, 381 U.S. 479
493 &b S. Ct. 16781686-87,14 L. Ed. 2d 510 (1965), the Supreme Court of Hawaii also said:

We do not believe that &right to same-sex marriage is so rooted in the
traditions and collective consciousness of our people that failure to
recognize it would violate the fundamental principles of liberty and
justice that He at the base of all our civil and political institutions.
Neither do we believe that a right to same-sex marriage is implicit in
die concept o ordered riverty, SUch that neither I|bert¥] nor wstme
would exist if cither were sacrificed. Accoidingly, we hold that the
applicant couples do not have a fundamental constitutional right to
samc-sex marriage arising out of the right to privacy or otherwise,

BaehrV, Uwin, 852P. 20at 57. See also Baker V. Nelson, 291 Minn. 310,191 N.W. 2d 185(%97%).
appeal dismissed for want of a >ubwtantial federal gztwsnon, 409U S. 81093°S. Ct, 37, AL Ed 2
(1972); Singer v. Hara, 11 Wash. App. 247, 52P. 20 1187 (1974). Therefore, it appears that
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no court has recognized a fundamental right under the federal constitution for persons of the same
sex to marry.

Strict scrutiny is also required if a suspect class is involved. Homosexuals have not been
held to constitute a suspect class. Equality Foundation of Greater Cincinnati, Inc. V. City of
Cincinnati. 54 F.3d 261 (Sixth Cir. , petition for cert, filed, 64 U.S.L.W. 3122 (U.S. August
10 1995)(N0.95-239); Sen Shalom V. Marsh, 881 F. 2d 454 (Seventh Cir. 1989), cert, denied 4%
U.S. 1004 HO S.Ct. 1296, 108 L.Ed.2d 473 (1990). No high-level scrutiny Is mandated by a
classification by sexual preference. Gay Inmates o/Shelby County Jail/Criminal Justice Complex
V. Barksdale, No. 84-5606 (6th Cir. June 1, 1987). See also Collins V. Collins, Term. Ct. App. No.
8r-238-11 (March 30 ) (Tomlin, P.J., concurring) %homosexuals arc not offered the
constitutional protection that race, national origin and alienage have veen afforded); Singerv. Hava,
supra.

It could also be argued that Senate Bill 2305 contains a gender based classification and is
thus subject to a heightened standard of review. This argument is primarily supported bK analogy
to Loving V. Virginia, 388U.S, 1,87, C. Ct. 18718 L. Ed. 2d 1010(1967). 'In that e**#, the United
States Supreme Court determined that a Virginia statute prohibiting interracial marriages was
invalid because it was based on an impermissible racial classification. Just as laws prohibiting
intemtclal marriage involve racial classifications, it could be argued that laws prohibiting samc-sex
marrla%e involve gender classification, becauec, for oxample, such laws permit women to marrr man
but forbid men from manying men. Using this rationale, the Supreme Court of Hawaii ha» held thm

Hawaii’s marriage laws, which restrict marriage to unions between male and female, are gender-

based discrimination under the Hawaii Constitution’s equal protection guarantee and u.usl be
subjected t0 a hright/r*d ccrutiay aNAIYSIS, Dctefu r, Lewtn, supra.

~ Singer V. Haro, supra, dealt with the state of Washin%ton’! Equal Rights Amendment and
marriago laws. The Court of Appeals of Washington held that the state's marriage laws did not
authorize ssmc-sex marriages and that this did not violate the Washington constitutional amendment
providing that “Equality of rights and responsibility under the law shall not be denied or abridged
on account of sex,” The state maintained that the sexes were treated equally because male couples
and female couplet were both denied marriage licenses. The plaintiffs argued that Lovingrequired
a different result. The Court, however, distinguished Loving as involving a racial classification
invalidating a marriage, whereas the plaintiffs’ relationship did not involve amarriage at all. Loving,
the Court said, did not alter the hasic definition of marriage as involving only two persons who are
member* of the opposite sex. 1d, 52 p. 2d ut 1191-92 The failure fo recognize same-sex
marriages “is based upon the state’s recognition that our society as a whole views maniagt* as the
appropriate desirable forum for procreation and the rearing of children." Baehr rejected the
reasoning in Singer as an “exercise in tortured and conclusory sophistry." 852P. 2d at 63,

It is unclear whether Senate Bill 2305 would be considered a gender based classification.
Arguably, however, for the reasons cited by the Washmﬂmn court In Singer, supra, Senate Bill 2306
docs not benefit or burden the sexes unequally; and this office is not aware of any decision by a
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federal court holding that state law prohibitions against same sex marriages should be viewed ws
%ender discrimination subject to heightened scrutiny under the federal constitution. Assuming

enate Bill 2305 is not held to be a gender classification under the federal e(wal protecﬂon
guarantee, a rational basis test would be applied, which the statute would likely la held to satiefy.
Singer V. Hara, supra; Baker V. Nelson, supra; cf Bowen V. Hardwick, 4/3U.S. 186.196.106 S. t
2841, 2846-47, SDL Ed.2d 140 (1986) (holding that majority sentiments about the ny>rality of
homosexuahty are constitutionally sufficient to support state criminal laws prescribing sodomy
between consenting adults In private).
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Cotact. Robert H. Wagstaff, Uad countal
907 277-8611 Office

Jay Brause or Gone Dugan, plaintiff*
07 566-1663 voice

8ame°Sex Marriage Legal Action Filed in Alaska

(August 4, 1995) In Anchorage Superior Court today, two men filed legal action against
the Bureau of Vital Statistics, Alaska Department of Health & Social Services, for denying

their application for a marriage license one year ago on August 4, 1994.

The two men, Jay Brause and Gene Dugan, are 16-year life-parcners, who, with their
attorneys, Robert Wagstaff and Erik LeRoy, assert chat prohibiting Dugan and Brause's

marriage was unconstitutional under Alaska’ constitutional equal protection and right to

privacy provisions.

Today's action was taken to overturn an administrative memorandum issued by the
Anchorage Superior Court presiding judge in 1993 which stated in part that, .. 1have
concluded that marriage between persons of the same sex is net contemplated by our
statutory scheme. Therefore, a marriage license shall not be issued for the purpose of

marrying two persons of the same sex."

The action by Dugan and Brause follows the 1993 decision by the Hawai'i Supreme Court
that the State of Hawai'i must show a "compelling interest"” in denying an application for
marriage from persons of the same sex, as based on its interpretation of the Hawai'i
Constitution’s equal protection provisions Alaska’s Constitution contains an almost
unique provision specifically guaranteeing its citizens privacy. Dugan and Brause's claim

focuses on this provision of Alaska's Constitution.

News Release for August 4, 1995: Brause and Dugan v. State of Alaska page 1
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE
JAY BRAUSE and GENE DUGAN,
Plaintiffs, CASE NO.

VS.

BUREAU OF VITAL STATISTICS,
ALASKA DEPARTMENT OF HEALTH «
SOCIAL SERVICES, and the STATE
OF ALASKA.
Pelendanls-__

COMPLAINT FOR INJUNCTIVE AMP DECLAgAgOMIJ&Uqt

1. Plaintiff Jay Brause, a thirty-five year Alaskan, and
plaintiff Gene Dugan, a seventeen year Alaskan, at all material
times have been and are residents of the Municipality of Anchorage,
State of Alaska. They bring this lawsuit in the public interest.

2. Defendants are empowered by law to issue marriage
licenses in the State of Alaska.

3. on or about August 4, 1994, plaintiffs Jay Brause and
Gene Dugan personally appeared at the Bureau of Vital Statistics in
the State of Alaska Courthouse in Anchorage before an agent of
defendant authorized to issue marriage licenses and filed with said
agent an application for a marriage license pursuant to A.S. 5
25.05.091.

4, Mr. Brause's and Mr. Dugan's application for a marriage
license was denied by defendant's agent solely for the reason that
Mr. Brause and Mr. Dugan are of the same sex, as directed in a
memorandum dated May 17, 1993, a true copy of which is attached as
Exhibit | to this complaint. Upon information and belief,

1 - Complaint for Injunctive
and Declaratory Relief

New* Release for August 4, 1995: gmut-ind_Dugnn Y. SUIC of AlaaKl ptgeZ
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1 defendants adhere to the construction of the Alaska Marriage Code

—

set forth in Exhibit 1.

5. Plaintiffs have complied with all marriage license
requirements under Alaska Statute 8§ 25.05.091-25.05.171, and any
other applicable provision of Title 25 of the Alaska Statutes on
marriage.

6. Plaintiffs are otherwise eligible to secure a license to
marry from a licensing officer of the State of Alaska absent the
construction of Alaska Statute 5 25.05 s£ sea, excluding couples of
the same sex from securing licenses to marry.

7. The construction and application of AS § 25.05 $£ sea, to
deny a couple of the same sex from securing a license to marry
unconstitutionally violates plaintiffs' rights to privacy under 5
22 or Article | of the Alaska Constitution.

a. The construction and application of AS | 25.05 sea, to
deny plaintiffs' application for licenses to marry
unconstitutionally deny plaintiffs equal protection and due process
of the law under Article I, 55 1and 7, respectively, of the Alaska
Constitution.

9. The construction and application of AS 5 25.05 et tea, to
deny plaintiffs’ application for licenses to marry
unconstitutionally deny plaintiffs due process of lav under Article
I, 5 3 of the Alaska Constitution.

10. The acts and omissions of defendants, including its
agents and employees acting in their official capacities, were
under color of State law and have deprived plaintiffs of their

2 - Complaint for Injunctive
and Declaratory Relief

Nev/s felezse for August 4, 19P5: BjuUUCUId Dugan v. Suit of AUlka i



constitutional rights under the Alaska Constitution as described in
this complaint,

11. Plaintiffs have no plain, adequate or complete remedy at
law to redress the wrongs alleged in this complaint. Plaintiffs
ar*, now suffering and will continue to suffer irreparable injury
from defendant's acts, policies, and practice* unless plaintiffs
are granted the relief prayed Cor in this complaint.

WHEREFORE, P laintiffs pray that this Court:

A, Declare the construction and application of AS § 25.05 s¢
seg. to deny an application for a license to marry because the
applicant couple i3 of the same sex is unconstitutional

B. Enter a permanent injunction against defendants and his
agents, prohibiting the construction and application of AS 25.05
seg. to deny an application for a marriage license solely hecause
the applicant couple is of the same sex;

C. Award costs and attorneys fees to plaintiffs aa public
interest litigants; and

D.  Award such further relief as may be just and proper

DATED this 2nd day of August, 1995,

ifé)eétsl?fe\évt?gsstgif{e 610

Anchorage, Alaska 99501
(907) 2/7-8611

Erik LeRoy, P.c, _

1016 W. 6th Avenue, Suice 420
Anchorage, Alaska 99501

(907) 2/7-2006
Attorneys for Plaintiffs

3 - Complaint for Injunctive
and Declaratory Relief

New* Release for Augvjc 4. 1995: SIAUSC.ind Pugin Y. SIIC of AlttIU



Metnorandunt Alaska Court System

To: Vital Statistics

From: Karl s. Johnstone
PresM|ng Judge

Date: May 17, 1993
Subject: Application for Marriage Licensa by Two Persons of the Sana sex

c

persons of the "same sex. | have reviewed the statutory provisions
relatln? to marriage and considered the historical foundations for this
institution in our society, and | have concluded that marria

f 0

Recently we had an apﬁlication for a marr|a%e license by tvo
u
tun

two persons of the same sex is not contemplated hy our statut

hetween

p
S
ge

ry scheme,

Therefore, a marriage license shall not be issued for the
purpose of marrylng two persons of the same sex.

KSJ:In

News Release for August 4, 1993: Brause and Dugan V. State of Alaska p*g«3
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IN THE SUPERIOR COURT FOR THE STATE OF AIASFA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

JAY BRAUSE and GENE DUGAN,

Plaintiffs, CASE NO.
VS,
BUREAU OF VITAL STATISTICS,
ALASKA DEPARTMENT OF HEALTH &
SOCIAL SERVICES, and the STATE
OF ALASKA.

Defendants.

AFFIDAVIT OF JAY BBAUSE

STATE OF ALASKA
THIRD JUDICIAL DISTRICT
JAY BRAUSE, being first duly sworn, states as follows:

§§.

1. | am a plaintiff in this case. | make this affidavit
upon personal knowledge and belief.

2. | have lived in Alaska and in the Mvmicipality of
Anchorage since 1959. In 1978, | met my co-plaintiff Gene Dugan.
Since 1979, we have shares our lives a3 a couple.

3. On August 4, 1994, Gene and | went to the Vital
Statistics office in the Alaska State Courthouse in Anchorage. We
submitted for filing an application for a marriage license. We
were told by the person who accepted the application for filing
that it was denied because we were of the same sex. We were given
a memorandum from the Presiding Judge of the Superior Court, a true
copy of which is Exhibit 1 to the complaint in this case. We were
not given any other reason for the dermal of our application for a
marriage- license.

1 - Affidavit of Jay Brause

Nrws Relent for Auguit 4. 1995: Brame tad Dugin v. State of Alaska page 7



