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()! PRI I* PHONE NAME REG-DATE ID - NUMBER RESIDENCE ADDRESS MAILING ADDRESS PLG L PLG L PLG
2H 033 G MAC IOL E K KRISTA PO BOX 140 PLG L PLG L PLG

F 8 8 / 0 4 / 2 2  424190 TALKEETNA AK 99676 TALKEETNA AK 99676

28 033 A MARAZ70 ELNORA Y PO BOX 765 - -Q  -  - - -  -  - - -
F 8 8 / 0 9 / 3 0  454307 TALKEETNA AK 99676 TALKEETNA AK 99676

28 033 N MOORE CAROLYN M PO BOX 2 - -G  L - - G  -  PLG
T 8 4 / 1 1 / 0 6  304536 TALKEETNA AK 99676 TALKEETNA AK 99676

28 033 N PETERSEN ROBERT D GEN DEL - - -  L - -G  L - -G
M 8 3 / 1 1 / 0 8  248429 TALKEETNA AK 99676 TALKEETNA AK 99676

28 035 N ALTERMATT RANDOLPH C PO BOX 17 - - Q  -  -LG L PLA
M 8 2 / 0 8 / 1 3  224976 SKWENTNA AK 99667 SKWENTNA AK 99667

28 035 U COUILLARD DONALD 0 PO BOX 110269 - - -  -  - -A  -  --A
M 9 2 / 1 0 / 1 9  566086 ALEXANDER CREEK AK 99695 ANCHORAGE AK 99511

28 035 U JOHNSON JR LEONARD W PO BOX ACR   —
ALEXANDER CREEK

M 9 4 / 0 1 / 1 3  603426 ALEXANDER CREEK AK 99695 ANCHORAGE AK 99695
28 035 U JOHNSON ROSEMARY PO BOX ACR - ................... .... ..........

ALEXANDER CREEK
F 9 4 / 0 1 / 1 4  603423 ALEXANDER CREEK AK 99695 ANCHORAGE AK 99695

28 035 U PRITCHETT ZURETTA PO BOX ACR -------- ------- --- -------
ALEXANDER CREEK

F 9 4 / 0 1 / 1 4  603424 ALEXANDER CREEK AK 99695 ANCHORAGE AK 99695

28 035 U SMITH MARTHA J  PO BOX 13186 -------- ------- --- -------
F 7 9 / 1 2 / 1 4  131896 SKWENINA AK 99667 TRAPPER CREEK AK 99683

28 035  U WILLIAMSON ELLING K PO BOX 13324 - - -  -  - -Q  L P - -
U 9 2 / 1 1 / 0 3  579534 SKWENTNA AK 99667 TRAPPER CREEK AK 99683

29 457 N CAMERON DONALD B GENERAL DELIVERY P-G L -LG L -LG
M 7 4 / 1 0 / 0 5  72551 ESTER AK 99709 ESTER AK 99725

29 457 N HANSEN ERIK W GEN DEL PLG -  - -G  L PLG
M 8 0 / 1 0 / 0 6  153569 ESTER AK 99709 ESTER AK 99725

29 457 N HOWARD WILLIAM H PO BOX 187 PLG L PLG -  PLG
M 7 1 / 0 8 / 1 5  50519 ESrCR AK 99709 ESTER AK 99725

29 457 R ISGRIGG LARRY D PO BOX 94 PLG L PLG L PLG
M 8 1 / 1 1 / 0 1  166217 ESTER AK 99709 ESTER AK 99725

29 457 R JOSUCKS LINDA M PO BOX 185 PLG L PLG L PLG
F 7 6 / 0 5 / 1 2  86121 ESTER AK 99709 ESTER AK 99725

29 -'57 N LA CHAUSSEE ROBERT H PO BOX 146 -LG A -LG  -  PLG
M 7 2 / 1 0 / 0 6  58744 ESTER AK 99709 ESTER AK 99725
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DI PRE P PHONE NAME REG-DATE ID-NUMBER RESIDENCE ADDRESS MAILING ADDRESS PLG L PLG L PLG
29 457 N ORTH GEOFFREY C PO BOX 22 PEG - PLG L PLG

M 7 8 / 0 7 / 2 1  116291 ESTER AK 99709 FSTER AK 99725

29 457 N RIDLEY MICHAEL G PO BOX 2 - G L PLG L
M 7 0 / 0 2 / 2 4 33835 ESTER AK 99709 ESTER AK 99725

29 4 57 N SAL A LOTS D PO BOX 132 P-G - PLG -

F 7 3 / 0 1 / 2 6 61669 ESTER AK 99709 ESTER AK 99725

29 457 R SIMPSON MARK G PO BOX 4 PLA L PLG L
M 7 9 / 1 0 / 2 8 129811 ESTER AK 99709 ESTER AK 99725

29 457 N 5NARSK1 DAV10 J PO BOX 10 P-G L -LG -

M 7 0 /0 8 /1 1 44 159 ESTER AK 99709 ESTER AK 99725

29 457 D S I AUFFER JUDITH A PO BOX 146 PLG L PLG L
f 7 4 / 0 8 / 1 4 7226 1 ESTER AK 99709 ESTER AK 99725

32 225 U COX IF. JR FRANKLIN E 18200 BRANDERS BRIDGE ROA--G - - - A -

M F 8 / 0 4 / 2 6 424940 FORT WAINWRIGHT AK 99703 COLONIAL HEIGHTS VA 23834

32 225 R EDBORG JOHN 0 HHC 6TH ENG BN -------- - -  -G -

M 9 2 / 1 0 / 0 2 559001 FORT WAINWRIGHT AK 99703 FORT WAINWRIGHT AK 99703
32 225 R EUBORG THELMA A HHC 6TH ENGR BN -------- - -  -G -

M 9 2 / 1 0 / 0 2 559004 FORT WAINWRIGHT AK 99703 FORT WAINWRIGHT AK 99703

32 225 U GUNTHER ANDREAS 2687 FERNWOOD OR -------- - - - A -

M 9 2 / 1 0 / 2 0 555489 FORT WAINWRIGHT AK 99703 COLUMBUS GA 3 1907

32 225 R HARMON RICHARD T HHC 5 / 9  INF
M 9 2 / 0 8 / 3 1 552240 FORT WAINWRIGHT AK 99703 TORT WAINWRIGHT AK 99703

32 225 U HA/LEWOOD JOHN -------- - A-A -

M 8 8 / 1 0 / 0 5 449561 FORT WAINWRIGHT AK 99703 FORT WAINWRIGHT AK 99703

32 225 U HUGHES SHAWN A/5 /1 1  FA
M 9 2 / 0 7 / 2 8 542B09 FORT WAINWRIGHT AK 99703 FORT WAINWRIGHT AK 99703

32 225 R LARAMEE DAVID P 105 ELFRETH LANE -------- - A -A -

M 9 2 / 0 8 / 0 3 184 177 FORT WAINWRIGHT AK 99703 SPRING LAKE NC 28390

32 225 U ROBINSON BENJAMIN M 3129 W2 BOOTH AVE PL-
M 8 8 / 0 7 / 2 1 43 1745 FORT WAINWRIGHT AK 9 9 /0 3 FT RILEY KS 66442

32 225 U WATSON SR HENRY L PO BOX 35251
M 9 1 /1  1/15 523034 FORT WAINWRIGHT AK 99703 FORT WAINWRIGHT AK 99703

32 225 U WATSON MATHILDA J PO BOX 35251 -------- - -------- -
F 9 1 /1  1 /15 523031 FORT WAINWRIGHT AK 99703 FORT WAINWRIGHT AK 99703

32 225 R WEEOMAN MITCHELL G HHSB 5 / 11  FA --------- - -  -G -

M 9 2 / 0 9 / 0 2 552629 FORT WAINWRIGHT AK 99703 FORT WAINWRIGHT AK 99703

32 225 U 
M

WOOO MICHAEL A 6874 FERN CREEK PLACE
9 3 / 0 6 / 0 8  588149 FORT WAINWRIGHT AK 99703 FAYETTEVILLE NC 28314
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90 91 93 93Ul -PRI P PHONE NAME REG-OATE ID-NUMBER RESIDENCE ADDRESS MAILING ADDRESS PLG L PI G133 260 N K1RSCH JANICE M PO BOX 16020L 90/03/02 77016 TWO RIVERS AK 99712 TWO RIVERS AK 99716

33 260 U SINE PATRICIA M A-A - A-AM 88/01/04 419273 TWO RIVER5 AK 99712 TWO RIVERS AK 997 12
33 260 u SINE HOWARD A 4341 LAJES LANE A-A - A-AM 90/04/05 477906 TWO RIVERS AK 99712 MCGUIRE AFB NJ 0864 1
33 260 R WOOD PAUL J PO BOX 16085 549 CATTLE DR ____ - - AM 92/04/16 293203 TWO RIVERS AK 997 12 MOSES LAKE WA 98837

TOTAL = 320 DEMOCRATS' 86 NON D/NON R = 170
TOTAL PRINTED 320 TOTAL HOUSEHOLDS 281

REPUBLICANS' 64 HOUSEHOLDS WITH PHONE n 
HOUSEHOLDS WITH PHONE //





R E P R E S E N  TATI VE 
JEANNETTE JAMES

P .O . B ox  56622 
N o rth  P o le . A la s k a  99705 

(907) 488-0862

H o u s e  D is tr ic t  34

0a£ksi §5>mz le g is la tu re ^

f t o u s e  <iDC l i e p t c s e n t a t i b e s

While m Juneau
S ta te  C a p i to l 

J u n e a u ,  A la s k a  
99801-1182 

(907) 465-3745

SPONSOR STATEMENT 

HOUSE BILL 218

" P r o m p t  p a y m e n t  o f  o w n e r - o p e r a t o r s  o f  t r u c k s "

T h i s  b i l l  w a s  f i l e d  u p o n  r e q u e s t  f o r  t h e  A l a s k a  I n d e p e n d e n t  T r u c k e r s  
A s s o c i a t i o n ,  t o  p r o v i d e  f o r  t h e i r  p r o m p t  p a y m e n t .  R e c e n t  e x p e r i e n c e s  
w i t h  b r o k e r s ,  a s  s u b - c o n t r a c t o r s ,  h a s  c a u s e d  g r e a t  d i s t r e s s  d u e  t o  
i n a b i l i t y  o f  t h e  t r u c k e r s  t o  r e c e i v e  p r o m p t  p a y m e n t .  T h i s  is n o t  o n l y  a n  
e c o n o m i c  i s s u e ,  t h i s  is  a  s a f e t y '  i s s u e .

T o  s o l v e  t h e  p r o b l e m s  e x p e r i e n c e d  s e v e r a l  t h i n g s  n e e d  t o  h a p p e n .  T h e  
t r u c k e r s  t h e m s e l v e s  m u s t  o r g a n i z e  t h e i r  o w n  c o n t r a c t  a n d  b i l l i n g  s y s t e m  
w h i c h  t h e y  a r e  d o i n g  t o  s u p p o r t  t h e i r  c l a i m  f o r  s t a t u t e  c h a n g e .  
S u b c o n t r a c t o r s  c u r r e n t l y  h a v e  s t a t u t e  s u p p o r t  f o r  p r o m p t  p a y  a n d  
e m p l o y e e s  a r e  c o v e r e d  b y  l a b o r  l a w s ,  b u t  th i s  s t a t u t e  s u p p o r t  d o e s  n o t  
r e a c h  d o w n  t o  t h e  o w n e r - o p e r a t o r s  o f  t r u c k s .

I n d e p e n d e n t  t r u c k  o w n e r s ,  w h o  h i r e  o u t  t h e m s e l v e s  a n d  t h e i r  t r u c k s  f o r  
c o n s t r u c t i o n  a n d  o t h e r  s h o r t  t e r m  j o b s  n e e d  t o  d e p e n d  o n  p i o m p t  
p a y m e n t  f o r  t h e i r  s e r v i c e s  i n  o r d e r  t o  m a i n t a i n  t h e i r  t r u c k  a n d  
g u a r a n t e e  s a f e  o p e r a t i o n s  o n  o u r  h i g h w a y s  a n d  r o a d s .

T h i s  b i l l  i s  s p e c i f i c  t o  " t r u c k i n g  o w n e r - o p e r a t o r "  a s  d e f i n e d  in  S e c t i o n  2, 
(d)(6) o f  t h e  b i l l  a n d  d o e s  n o t  e x t e n d  t o  a n y  o t h e r  s e g m e n t  o f  s m a l l  
b u s i n e s s .  T h e  t r u c k e r s  a r e  i n s t i t u t i n g  a  s y s t e , : f  s e m i- m o n t h l y  b i l l i n g s  
a n d  th i s  b i l l  w i l l  m a k e  t h o s e  b i l l i n g s  p a y a b l e  w i t h i n  14  d a y s ,  a  r e a s o n a b l e  
l e n g t h  o f  t im e .
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CS FOR HOUSE BILL NO. 218( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - FIRST SESSION

BY

O f f e r e d :

R e f e r r e d :

Sponsor(s): R E PR ESEN TA TIV E JA M ES BY REQUEST

A BILL

FOR AN ACT ENTITLED

"An Act relating to the payment of certain trucking owner-operators."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds $500,000;

(2) to payment for specific goods or services in dispute after a seller 

of goods or services receives notice from the state official responsible for authorizing 

payment for goods and services that the amount of the invoice or quality of specific 

goods or services is in dispute and stating the reasons for the dispute:; [:] the state 

agency shall pay for the specific goods or services in dispute within 30 days after 

resolution of the dispute; or

(3) to a contract covered by AS 36.90.200 - 36.90.290 or

AS 45.45.920.

* Sec. 2. AS 45.45 is amended by adding a new section to read:

Sec. 45.45.920. PAYMENT OF TRUCKING OWNER-OPERATORS. (a)

-1- C S H B  218( )
iVgv T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  3 R A C X Z T E D ]



Notwithstanding AS 36.30.200 - 36.30.290, if a prime contractor or a subcontractor on 

a construction contract contracts orally or in writing with a trucking owner-operator 

for the trucking owner-operator to haul material for the construction project, the prime 

contractor or subcontractor who contracts with the trucking owner-operator shall pay 

the trucking owner-operator for the hauling within 14 days after the trucking 

owner-operator submits a bill for the hauling to the prime contractor or subcontractor 

who contracts with tire trucking owner-operator. A trucking owner-operator may not 

submit more than two bills a month under this section to the same prime contractor 

or subcontractor.

(b) Notwithstanding AS 36 90.200 - 36.90.290, if a payment is not made as 

required by (a) of this section, the prime contractor or subcontractor who contracts 

with the trucking owner-operator shall pay the trucking owner-operator interest on the 

unpaid amount of the required payment from the eighth calendar day after the date 

required for payment under (a) of this section at an interest rate that is equal to 1.5 

percent a month.

(c) In order to be covered by this section, a trucking owner-operator must have 

all licenses, permits, and insurance for the hauling required by the state and by the 

municipality, if any, where the construction project takes place.

(d) In this section,

(1) "construction project" means the construction, alteration, repairing, 

moving, or demolishing of a building, highway, road, railroad, or other improvement 

to real property;

(2) "material" includes din, gravel, asphalt, brush, salt, demolition 

debris, contaminated soil, and contaminated waste, but does not include pre-mixed wet 

concrete;

(3) "person' includes the state and a subdivision of the state;

(4) "prime contractor" means a person who enters into a contract 

directly with an owner or lessor of real property for a construction project on the real 

propeny;

(5) "subcontractor" means a person at any level, other than a prime 

contractor or a supplier, who provides materials or services, other than as an employee,

WORK DRAFT A  WORK DRAFT WORK DRAFT

C S H B  218( ) -2-
.Vew T e x t  U n d e r l i n e d  ( D E L E T E D  T E X T  B R A C K E T E D ]



WORK DRAFT WORK DRAFT WORK DRAFT

(6) "trucking owner-operator" means a person who owns and operates, 

other than as an employee, a truck to haul material for a construction project, but does 

not include a person whose hau.'ing is subject to 49 U.S.C. 10101 - 11916 (Interstate 

Commerce Act).

* Sec. 3. This Act applies to contracts that are entered into on or after the effective date 

of this Act.

to be used in a construction project;

-3-
N nw  T e x t  U n d e r  l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]
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P.O. Box 56622 
North Pole, A laska 99705 

(907) 488-1546 
FAX (907) 488-9006

REPRESENTATIVE
J E A N N E T T E  J A M E S

4

l a S f e a  £§>tatc I c g t S i a t u n
While In Juneau 
State Capitol 

Juneau, Alaska 
99801-1182 

(907) 465-3743 
FAX (907) 465-2381

^ousc of ftEprcsentatibes
House District 34

SPONSOR STATEMENT

HOUSE BILL 2 1 8

"Prompt payment of trucking 
subcontractors"

This bill was filed upon request fo r the A laska Independent 
Truckers, to provide for their prompt payment. However, HB 218 
could fill a nitch and open a door fo r an entire category of service 
providers in Alaska.

We claim we want to create jobs. Here is a way to do it.

There is a group of skilled workers and professionals in our state
who fall between the cracks. They are not small businesses. They 
are not employees. They are each individual operators who provide 
their own tools, equipment, and expertise for hire. They offer small 
businesses all the advantages of a single temporary employee, 
available only when needed, without the red tape and expense of 
hiring and firing employees, renting or buying equipment, and 
tra in ing operators.

Since these workers are just single independent operators, they do 
not have a resource of working capitol and they need to be paid on a 
regular ana prompt basis.

Often these single independent operators do eventually raise enough 
capitol to create the ir own small businesses. They can be the 
forerunners for a more healthy business environment in Alaska if
we clear their way. HB 218 could be the start.
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CS FOR HOUSE BILL NO. 218(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY T H E  HO USE STA TE AFFAIRS C O M M ITTEE

O ffered :
R eferred :

Sponsor(s): R EPRESEN TA TIV E JA M ES BY REQUEST

A BILL

FOR AN ACT ENTITLED

"An Act relating to the payment of certain trucking owner-operators."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds $500,000;

(2) to payment for specific goods or services in dispute after a seller 

of goods or services receives notice from the state official responsible for authorizing 

payment for goods and services that the amount of the invoice or quality of specific 

goods or services is in dispute and stating the reasons for the dispute; [:] the state 

agency shall pay for the specific goods or services in dispute within 30 days after 

resolution of the dispute; or

(3) to a contract covered by AS 36.90.200 - 36.90.290 or

AS 45.45.920.

* Sec. 2. AS 45.45 is amended by adding a new section to read:

Sec. 45.45.920. PAYMENT OF TRUCKING OWNER-OPERATORS. (a)

-1- C S H B  218ISTA)
N ew Text U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]



N'ltwithslanding AS i t  >0 > pir ie cu.mae.oi or a subcontractor on

a construction contract contracts orally or in writing with a trucking owner-operator 

for the trucking owner-operator lo haul material for the construction project, the prime 

contractor or subcontractor who contracts with the trucking owner-operator shall pay 

the trucking owner-operator for the hauling within 14 days after the trucking 

owner-operator submits a bill for the hauling to the prime contractor or subcontractor 

who contracts with the trucking owner-operator. A trucking owner-operator may not 

submit more than two bills a month under this section to the same prime contractor 

or subcontractor.

(b) Notwithstanding AS 36.90.200 - 36.90.290, if a payment is not made as 

required by (a) of this section, the prime contractor or subcontractor who contracts 

with the trucking owner-operator shall pay the trucking owner-operator interest on the 

unpaid amount of the required payment from the eighth calendar day after the date 

required for payment under (a) of this section at an interest rate that is equal to 1.5 

percent a month.

(c) In order to be covered by this section, a trucking owner-operator must have 

all licenses, permits, and insurance for the hauling required by the state and by the 

municipality, if any, where the construction project takes place.

(d) In this section,

( 1) "construction project" means the construction, alteration, repairing, 

moving, or demolishing of a building, highway, road, railroad, or other improvement 

to real property;

(2) "material" includes dirt, gravel, asphalt, brush, salt, demolition

debris, contaminated soil, and contaminated waste, but does not include pre-mixed wet 

concrete;

(3) "person" includes the state and a subdivision of the state;

(4) "prime contractor" means a person who enters into a contract 

directly with an owner or lessor of real property for a construction project on the real

property;

(5) "subcontractor" means a person at any level, other than a prime 

contractor or a supplier, who provides materials or services, other than as an employee.

C S H B  218(STA) -2-
N e w  T e x t :  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]



io t c used id ;i constIU ...r

(t>) "trucking owner-operator" means a person who owns and operates, 

other than as an employee, a truck to haul material for a construction project, but does 

not include a person whose hauling is subject to 49 U.S.C. 10101 - 11916 (Interstate 

Commerce Act).

* Sec. 3. This Act applies to contracts that are entered into on or after the effective date 

of this Act.

-3- C S H B  218(STA)
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Date Rdcrrcd. Maal i 1, i UKTIIEK. KiirERRALS: transportation
/  /  . Judiciary

Date ol' Committee Action: /tD r jl

The STATE AFFAIRS Committee considered: HB 218

HOUSE BILL NO. 218 PROMPT PAYMENT OF TRUCKING SUBCONTRACTORS

"An Act relating to the payment of certain trucking operators."

(7)

recommends it be replaced [ ] the .same title
with the following committee substitute ^ * 5  (4 l?>   1 t^Fanew title

[ ) additional referral lo _____________________ Committee
| | attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s}: lIx.pl) APPROVES PREVIOUS: lIJepiyDlIe(

I ] fiscal n o t e ( , s ) _______________________ [ ] fiscal note(s) ___________________________

1 uFleroTi.scal note(s) A- PF~ [ ] zero fiscal note(s)



* * I ]•

S T  ATI* 111" AI ,.\>SK A 
19 'H  T1V1- S k5.S*

R»,v/i.MO ).)1
i me:

I f . 1'., SO. hv, 2Vi

An Act relating to payment of certain rrucXing 
owner-CDerators.

bccnsor
Requester

James

Expenditures/Revenues

De„ i. ■ ctud: __
* 3RU. D&CU&C
Component:

uG1 iP1

E iO
COMPONENT SERIAL NO. 
(Tnousands of Dollars)

547

| OPERATING EXPENDITURES FY 96 i FY 97 i FY 98 1 FY 99 1 FV90 I FY 91
PERSONAL SERVICES 0.0 I 0.0 0.0 0.0 3.0 I j.O
TRAVEL 1 i !
CONTRACTUAL 1 i
SUPPLIES 1 1 i
ECUIPMENT 1 1 1 i
LAND .1 STRUCTURES 1 1 1 1 i 1
GRANTS, CLAIMS 1 1
MISCELLANEOUS 1 | I i i
TOTAL OPERATING 0.0 1 0.0 1 0.0 1 0.0 0.0 I 0.0

CAPITAL EXPENDITURES 0.0 0.0 I 0.0 I 0.0 0.0 0.0

|CHANGE IN REVENUES ( 0.0 i 0.0 0.0 0.0 0.0 I 0.0

FUND SCURCE Thousancs :t Cedars)
1002 Feceral Recsicts 0.0 ! 0.0 0.0 1 0.0 1 0.0 1 0.0
1003 G r Maicn i 1 1 1
1004 GF 1 i I i

11 COS GFPregran Receics 1
j 1006 GF/MHT1A 1 j j 1 1
|Otner 1 1 1 1
|TOTAL 0.0 1 0.0 0.0 1 0.0 i 0.0 1 0.0

Estimate o f any current year (FY95) cose s 3.0
POSITIONS

1 FULL-TIME ol 01 01 01 01 31
pa r t -t im e 01 01 01 01 01
TEMPORARY f 01 01 01 01 01 01
ANALYSIS: (Attacft a separate page il necessary)

Prepared by: 
Oivtsion:

Loren Rasmussen
Engineering and Operations Standards___________ ^  ____

Approved by Commissioner Joseph L  Perkins. P.E. C l
Agency: Department of Transportation and Public Facilities______________________

Fhone:
Date:
Date:

465-3960
3/13/95
3/13/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For turther dstnbution infcrmatioa call the Governor's Legislative Office

(Rev 10/34) SSfisnojUs/DBR Page I ol 1





O ffic ia l B usiness

Alaska State Legislature
HOUSE OF REPRESENTATIVES

l’ .O . >!ox v  
S ta te  C apito l 

.Juneau . A l a s k a  99811

REPRESENTATIVE VIC KOHRING
4 6 5 -2 1 8 6

M E M O R A N D U M ( & t d

To:

From:

Date:

Re:

Representative Jeannette Jam es  
Chair, House State Affairs Committee

Representative Vic Kohring jy /^

March 7, 1995

Request for Hearing 
House Bill 225, Permits for African Elephants-

I respectfully request a hearing on House Bill 225 in the House State 
Affairs Committee. This bill authorizes the com m issioner of fish and 
game to issu e permits to possess, import, or export African elephants. 
I believe the bill proposes a reasonable system  for allowing elephants 
to stay in Alaska for commercial exhibition purposes based on certain 
health, safety, and liability criteria.

Attached please find a copy of the bill, a sponsor statem ent on the bill, 
House Resolution 9 resolution which passed unanim ously last session, 
and other letters of support.

T h a n k  y o u  for y o u r  consideration.



R epresentative Vic Kohring 
Sponsor Statem ent

HOUSE BLL 225

"An A ct authorizing th e  com m issioner of fish and gam e to issue  
perm its to p ossess, im port, or export African elephants."

HB 225  creates a commercial exhibitor permit system  for possession, 
import, and export of African elephants.

The problem: Currently, Alaska law does not contain provisions for 
allowing commercial exhibition of elephants on a long-term basis. It 
allow s traveling circus e leph ants to stay tem porarily under an 
educational permit and allows zoo elephants to stay under an annually 
renewed educational permit. Even though educational permits have 
been used  for elephants whose main purpose is exhibition, they are 
not actually appropriate for this purpose.

The current law denies legitimate business opportunities to Alaskans. 
Legislation is needed to allow the Department of Fish and Game a 
m echanism  to issu e  perm its for such anim als for their intended use 
instead of ju s t  issu ing  temporary educational perm its as a stop-gap 
m easure. H ouse R esolution  9, passed  in 1994, requested the 
com m issioner of Fish and Game to grant an exten sion  under a 
tem porary educational permit for a particular elephant. While this 
allowed the elephant to stay  in Alaska for a period, it was not a 
perm anent solution. In addition, the Board of Game has directed 
DF&G to develop a temporary commercial permit system , but this still 
does not meet the needs of Alaskan residents on a permanent basis.

The solution: This bill allows DF&G to issu e  perm its for African
e lep h an ts to persons based  on reasonable conditions se t by the 
com m issioner and who m eet certain criteria, including: l)the animal
is intended to be exhibited commercially; 2 )adequate facilities exist to 
m aintain the animal under positive control and hum ane conditions; 
and 3)personal injury and property damage insurance are maintained 
in an am ount established by the commissioner of fish and game.

The Departm ent of Fish and Game assisted  in developing this bill's 
language and is not opposed to the bill.

Additionally, the Departm ent of Environmental Conservation enforces 
the health  aspects of importing animals under a DEC "Import Permit." 
DEC m u st ensure that any elephant entering the state m eets all the 
criteria o f the Federal Anim al Welfare Act and m eets all health  
requirem ents for international travel. The Com m issioner of Fish and 
Game, under this bill, would have discretion to a ssess  additional health 
requirem ents. For more information, call Kristie Leaf at 465-2186 .
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HOUSE OF REPRESENTATIVES
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Source
HR 9 am

House 
Resolve No.

8

Protecting the lifestyle of pachyderms.

BE IT RESOLVED BY THE HOUSE OF REPRESENTATIVES:

WHEREAS elephants are a form of the labor force, provide entertainment, and are 

used for promotional events; and

WHEREAS there is no known documentation that the African elephant transmits 

dangerous diseases to mankind; and

WHEREAS the children and other citizens of Alaska should not be deprived of an 

opportunity to an education as part of the animal world; and

WHEREAS the state should promote good business relations and enhance educational 

opportunities for visitors and residents to experience; and

WHEREAS a particular African elephant (Moxie) has been officially certified and 

approved by the United States Department of Agriculture; and

WHEREAS Alaska is the only state in the union that includes elephants on the exotic 

animal prohibition list;

BE IT RESOLVED that the House of Representatives respectfully requests the 

Governor to ask the commissioner of fish and game to grant a second extension under an



educational permit; and be it

FURTHER RESOLVED that Moxie, a once orphaned elephant and star of television 

and screen, should be permanently exempted from the exotic animal prohibition list; and be 

it
FURTHER RESOLVED that any African elephant that enters the state for purposes 

of exhibition, entertainment, or education should be excluded from the prohibited list.

HR 8



A U T H E N T I C A T I O N

The following officers of ihe Legislature certify that the attached enrolled resolution, HR 9 am. 

was passed in conformity with the requirements of the constitution and laws ot the State or 

Alaska and the Uniform Rules of the Legislature.

Passed by the House April 18, 1994

ATTEST:

/
___'I ^

/ S  '
Ramona L. Barnes, Speaker of the House

Suzi Lowell, Chief Clerk of the House
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EAGLE 3IV5H. ALASKA 59577

’(act M any, JUm m  "

March 3, 1995

TO: Senator Sick Halford

Senator Randy Phillips 

Representative Vic Kohring 

Representative Pete Kott 

Representative Ed Willis

R £ : Moxie The Elephant

Attached is a letter dated June 9, 1994 to former

Commissioner of Pish £ Game, Carl Rosier, which statas that 

the Chamber supports legislative efforts which would allow 

Mcxie to remain here as a year-round resident.

It is now our understanding that the only way that Moxie can 

remain in the State is to change the existing laws. We Wish 

to reiterate our support for this effort and ask your 

assistance in this matter.

Dennis Johnson 

President
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S i i i w t  C A a m & e s t C o m m e n c e

P.O. 3CX 770063
EAGLE HIVER ALASKA S9ST
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June 3, 1994

Commissioner Carl Rosier 

Department of Fish '* Game 
?0 3ox 25526 
Juneau, AK 99802

Dear Commissioner Rosier,

In July, the Chugiak-Zagle River Chamber of Commerce held the 9th annual 

Bear Paw Festival. Moxie the elephant was a participant at the Festival 
and was a wonderful attraction and great educational opportunity for the 

general public.

We applaud the temporary permit issued by vcur Department which allows 

hoxie to remain in the state and his cwr.er to vend for rides. We also 

support a change in the law which would allow this to become a permanent 

condition with the provisions that:

1. restrictions could occur if a real health ha2 ard 

exists to Alaska wildlife

2. permits are issued only to individuals or entities 

that can demonstrate the capability of properly caring 

for the animal

We appreciate your consideration on this matter.

cc: Senator Rick Halford
Senator Randy Phillips 
Representative Pat Carney 
Representative Pete Kott 

Representative Ed Willis



M a k i n g  a  c a s e  f o r  k e e p i n g  M o x i e
W hen I w as 10 years o ld  Ihe B am um  & Dai­

ley  C ircu s cam e lo  m y  h o m eto w n  of W ichi­
ta, K an. V em on Duffy, a tra in e r  a n d  h an d le r  
fo r th e  d rc u s , m ad e  It possib le fo r m e to  rid e  
the  e lep h a n t, R uth ie.

She w a s  so specia l to  m e an d  gen tle  as she  
lifted m e up  w ith  her trunk-1 fe liln  love w ith  
h e r  instan tly . I w as rea d v  to  ru n  aw a y  w ith  
the  c ircus, so I co u ld  rlcfe m y R uth ie  ev e ry  
day.

L o o k in g  b ac k  to  th a t d a y  50 y ea rs  ago , I 
can  o n ly  g u ess  h o w  m u ch  M oxie m ean s to  
th e  Jam es C lem en t family.

Since M oxie w as o rp h an ed  an d  taken  In by 
th e  C lem ents, he has b een  g iven  m u ch  care 
a n d  lo v e . H e is a n  Im p o rta n t p a r t  o f  th e ir  
fam ily  un it.

O n  the  F ourth  o f Ju ly  h o liday  last su m m er 
1 lo o k ed  up  M oxie especially  to  w atch  him  
w ith  th e  cn ild ren . H e w as at th e  firew o rk s 
s ta n d  in  H o u s to n . W h a t m e m o rie s  it a ll 
b ro u g h t back . '

I sp o k e  briefly w ith  Mr. C ' en t an d  asked 
h im  n o w  could  I help  keep M ’>de In the state. 
I le  sa id : G et In to u c h  w ith  it  leg islators. 
W rite le tte rs . We need  a biJ> 's s e d  that w ill 
a llo w  u s  to  k eep  him .

I felt a sh am e d  th a t o u r It ators had  not 
paitiw d th e  b illa J re » d )u .tv ' .c a n .th o se  In 
p o w e r  b e  so  c o ld  to  p u t ^ f in e * fa m ily  
th ro u g h  such  to rm en t to r  I' ‘r m agn ificen t 
s ta n d  fo r  M oxie?

1 w o n d e r  w h a t h ap p e n ee  those  in  p o w ­
er w h o  cared  for the righ ts c he people. The 
recen t re fu sa l o f  the Board .>f G am e to p u t

M oxJe on  the c lean  list is unbelievab le . We 
h a v e  o th e r  an im a ls  o n  the  c lean  list —  for 
exam ple, the ch im panzee  w hich is a close rel­
a tive  to  m an  a n d  m o re  cap ab le  of ca rry in g  
d iseases.

It hns a lread y  b een  es tab lish ed  that M oxie 
is not genetically  re la ted  to any  w ild life here 
to  be a th reat anyw ay. 1 fe cou la  not exchange 
in fec tions w ith  farm  a n im a ls  either.

So w h a t is th e  rea l ex cu se?  T here  is no  
excuse w h a tso ev e r to  d e lay  an y  lo n g e r the 
p lacem ent o f M oxie o n  Ihe clean list. T tiere is 
a lw ay s room  for a n o th e r  an im al on the clean 
list if there is p ro fit o r  p o w e r for som eone.

O th er an im als are let in to  the sta te for p u r­
po ses o f profit like llam as an d  alpacas. A las­
ka  Is Ihe on ly  sta te  th a t does nol allow  ele­
p h a n ts  o n  its c lean  list (w ith  the exception  of 
those  e lep h a n ts  In Ihe zoo).

I ask ed  Mr. C lem en t h o w  hp ever tra ined  
an  A frican e le p h a n t since  I h a d  hea rd  th ey  
w ere  very  d ifficu lt tra in . I ie said : Very ca re­
fully. B ecause th ey  a re  h ig h -s tru n g  I m u st 
tak e  it easier. T he w ay  lo  M oxie Is th ro u g h  
h is stom ach .

Mr. C lem ent lias w o rk ed  w ith  80 e lep h an ts  
in  14 years. A very  im p o rta n t p a r t  o f h is  life 
h as  been  In v o lv ed  w ith  e le p h a n ts . H e first 
cam e to A laska w ith  M oxie in  1988 on a tour.

Jam es C lem en t h as  a d ream . I le cam e here 
w ith  a d ream  that is being  shot dow n . Instead 
o f w ork ing  o n  his d ream  lie is w ritin g  letters.

H is d ream  is to have a n  arctic c ircus w here  
local ta len t c o u ld  p a r tic ip a te . H is p la n s  
in c lu d e  o p e ra tio n s  in sm all to w n s as w ell as 
the  large ones.

I have  co n tac ted  so m e of o u r  M at-Su Bor­
o u g h  le g is la to rs  a n d  b o ro u g h  p o lit ic ia n s . 
Som e huvo in d ica ted  they will w ork  on  M ox- 
ie 's behalf. Rep. Vic K ohring  told m e he feels 
inclined  to  in tro d u c e  a b ill tha t w o u ld  allow  
exo tic  pels an d  an im als , o f w h ich  ca te g o ry  
M oxie is co n s id ered . I le w o u ld  p a tte rn  it on  
a reso lu tion  p assed  last y ea r in  the L eg isla­
tu re .

I say  p u t  it lo a pu b lic  vole. P u l it o n  tiie 
b a llo t. Let u s  h e a r  from  the p e o p le  th e m ­
se lv es . T h o se  w h o  live n e a r  M oxie . T h o se  
w hose  ch ild ren  have r id d en  M oxie.

T h ere  a re  m a n y  of us w h o  en joy , a n d  
w o u ld  like to  co n tin u e  to  en jo y  the  a p p e a r ­
ances of M oxie th ro u g h o u t o u r s la te . I le lias 
becom e a sym bol of the g rea tn ess  tha t can  be 
found  in this last frontier. This is where* som e 
p eo p le  com e It) d o  great th ings. ,

Nntinj K. Hintler reside* in Cliuyitik in Ilie win­
ter unit culls Houston her home in the summer 
months.





Alaska State Legislature
H O U S E  O F  R E P R E S E N T A T I V E S

O t'lk in l B usiness MEMORANDUM
S ta te  C ap ito l 

Ju n e a u , AK 99801-1182

To:

From:

Re:

Date:

Representative Jeannette James 
Chair, House State Affairs Committee

f %Representative Pete Kelly 
Representative Norman Rokeberg

HB 226 and HB 227

March 8, 1995

We respectfully request that the House State Affairs Committee schedule a concurrent 
hearing on HB 226 and HB 227. The two bills complement each other, and we feel it 
will benefit the committee members to have both bills heard on the same day.

Thank you for your consideration in this matter. If you have any questions, please 
either one of us.

U t
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R E P R E S E N T A T IV E
PETER KELLY
M a il in g  A d d r e s s :

119 N . C u s h m a n . S u ite  203 
F a ir b a n k s ,  A la s k a  99701 

(907) 456-8161 H o u s e  D is tr ic t  31

S ta te  C a p ito l 
J u n e a u ,  A la s k a  

99801-1182 
(907) 465-2327

|M ousc 0 f  JR ep re se ttta ttfe s

Sponsor Statement

House Bill 226

A recent court decision ordered the University of Alaska to extend health insurance 
coverage and benefits to domestic partners. HB 226 addresses this decision by 
reasserting the rights of employers, including the state, to exclude domestic partners 
from health insurance benefits, unless they choose otherwise.

Various iabor and union contracts negotiate pension funds and health benefits as a 
part of the compensation package for workers. Now we find the workers benefit 
package is targeted for distribution to an unknown panoply of partners not recognized 
by existing contractual relationships, such as marriage.

HB 226 also intends to reduce the uncertainty employers now face in planning their 
group insurance program. Without HB 226, the court suggests employers in Alaska 
"could simply refuse to provide health care coverage for spouses." Or, their "health 
care plan could be rewritten to indicate that health care coverage would be available 
for all employees domestic partners."

The court decision leaves unclear who is, and who is not, entitled to family benefits. 
Employers may find themselves in court determining how many "partners", roommates, 
cohabitants, associates, boy or girl friends, acquaintances, or relatives have the same 
status as married persons. HB 226 seeks to close the door on a possible onslaught of 
domestic partnerships created just to gain benefits.

I urge your support of H o u s e  Bill 226.



S T A T E  O F  A L A S K A

1995 L E G I S L A T I V E  SESSION

F I S C A L  N O T E

BILL NO. IIB 226

Department Affected: All State Agencies 
BRU: All State Agencies_________________

Revision D a te :______________________________________________
Title: An Act permitting the provision of different retirement and
health benefits to employees based on marital status.__________
Sponsor Kelly. Rokeberq_____________________________________
Requestor State Affairs, Health. Education & Social Services.... COMPONENT SERIAL NO. 64

Component: All State Agencies

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
OTHER
to ta l 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any curren t year (FY 95) co st: 5 zero 
POSITIONS:_______________________________________
FULL-TIME 0 0 0 0 0 0
PART-TIME i
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
The state's health insurance plan extends coverage by statute [AS 39.30.090(a)(2)] to employees, their spouses, and their 
eligible dependent children. Domestic partners are not considered to be eligible for health insurance benefits. This bill 
would reinforce the rights of employers, including the state, to exclude domestic partners from health insurance benefits 
despite a recent court decision, which ordered the University of A laska to extend health insurance coverage insurance 
benefits to dom estic partners. This decision has been appealed.

465-4470
Division: Retirement & Benefits^/ u Date:

Approved by Commissioner: Mark Boyer U f W M & l U W  3 // ;\ l p i c
Agency: Department of Administration Date: " y ' ' t o

Rev: 01/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office ;
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8 18.80.220 H e a l t h , Sa k e t y, a n d  H o us in g 8 18.80.220

Sec. 18.80.220. Unlawful employment practices (a) It is un­
lawful for

(1) an employer to refuse employment to a person, or to bar a person 
from employment, or to discriminate against a person in compensa­
tion or in a term, condition, or privilege of employment because of the 
person’s race, religion, color, or national origin, or because of the per­
son’s age, physical or mental disability, sex, marital status, changes in 
marital status, pregnancy, or parenthood when the reasonable de­
mands of the position do not require distinction on the basis of age, 
physical or mental disability, sex, marital status, changes in marital 
status, pregnancy, or parenthood;

(2) a labor organization, because of a person’s sex, marital status. 
changes in marital status, pregnancy, parenthood, age, race, religion, 
physical or mental disability, color, or national origin, to exclude or to 
expel a person from its membership, or to discriminate in any way 
against one of its members or an employer or ar employee;

(3) an employer or employment agency to print or circulate or cause 
to be printed or circulated a statement, advertisement, or publication, 
or to use a form of application for employment or to make an inquiry 
in connection with prospective employment, that expresses, directly or 
indirectly, a limitation, specification, or discrimination as to sex, 
physical or mental disability, marital status, changes in marital sta­
tus, pregnancy, parenthood, age, race, creed, color, or national origin, 
or an intent to make the limitation, unless based upon a bona fide 
occupational qualification;

(4) an employer, labor organization, or employment agency to dis­
charge, expel, or otherwise discriminate against a person because the 
person has opposed any practices forbidden under AS 18.80.200 — 
18.80.280 or because the person has filed a complaint, testified, or 
assisted in a proceeding under this chapter;

(5) an employer to discriminate in the payment of wages as between 
the sexes, or to employ a female in an occupation in this state at a 
salary or wage rate less than that paid to a male employee for work of 
comparable character or work in the same operation, business, or type 
of work in the same locality; or

(6) a person to print, publish, broadcast, or otherwise circulate a 
statement, inquiry, or advertisement in connection with prospective 
employment that expresses directly a limitation, specification, or dis­
crimination as to sex, physical or mental disability, marital status, 
changes in marital status, pregnancy, parenthood, age, race, religion, 
color, or national origin, unless based upon a bona fide occupational 
qualification.

(b) The state, employers, labor organizations, and employment 
agencies shall maintain records on age, sex, and race that are re­
quired to administer the civil rights laws and regulations. These 
records are confidential and available only to federal and state person­



§ 18.80.220 A l a s k a St a t ut e s § 18.80.220

nel legally charged with administering civil rights laws and regula­
tions. However, statistical information compiled from records on age, 
sex, and race shall be made available to the general public. (§ 6 ch 
117 SLA 1965; am § 4 ch 119 SLA 1969; am § 1 ch 237 SLA 1970; am 
§§ 5, 6 ch 42 SLA 1972; am § 1 ch 119 SLA 1974; am § 9 ch 104 SLA 
1975; am § 9 ch 69 SLA 1987)

C ro s 9  r e f e r e n c e s .  —  F o r o r ig in a l  ju r i s ­
d ic tio n  o f  th e  su p e r io r  c o u rt o v e r  su i ts  
a r is in g  u n d e r  th is  c h a p te r , se e  A S 
22.10.020.

O p in io n s  o f  a t t o r n e y  g e n e r a l .  —  A n 
em p lo y m e n t dec is io n  n o t to  h ire  o n e  w ho 
liv es w ith  a  p e rso n  o f  th e  o p p o site  sex  does 
n o t com e w ith in  th e  p ro h ib itio n  a g a in s t  
e m p lo y m e n t d ec is io n s  b ased  on m a r i ta l  
s ta tu s .  J a n u a r y  4, 1980 Op. A t t ’y  G en.

S u b sec tio n  (a) p re se rv e s  th e  
n o n a sso c ia tio n u l r ig h ts  o f  th o se  p ub lic  
em p lo y ees  w hose  s in c e re  an d  co n sc ien ­
tio u s  b e lie fs  fo rb id  u n ion  m e m b e rsh ip  b u t 
w ho, b e cau se  th e y  a re  n o t  m e m b e rs  o f a n  
o rg an ized  re lig io n , do n o t com e w ith in  th e  
co v e rag e  o f A S 23 .40 .225 . J a n u a r y  13, 
1984 O p. A tt’y  G en.

A s ta te  em p lo y ee  in a  co llec tiv e  b a r ­
g a in in g  u n i t  w ho does n o t be long  to  an  
o rg a n iz e d  re lig io n  is e n t i t le d  to  a n  accom ­
m o d a tio n  o f  h is  re lig io u s  oppositio n  to  th e  
p a y m e n t o f  u n io n  d u es . J a n u a r y  13, 1984 
Op. A tt 'y  G en.

B e cau se  d is c r im in a tio n  on  th e  b a s is  of 
c itiz e n sh ip  h a s  th e  effec t o f  d is c r im in a t­
in g  on  th e  b a s is  o f  n a tio n a l  o r ig in , th is  
sec tio n  a n d  A S 18.80.255 m a k e  i t  c le a r  
t h a t  a n  e m p lo y e r, in c lu d in g  th e  s ta te  o r

a n y  o f  i t s  p o litic a l su b d iv is io n s , m ay  n o t 
d is c r im in a te  a g a in s t  a  p o te n tia l  o r  e x is t­
in g  em p lo y ee  b e c a u s e  t h a t  p e rso n  ia n o t  a 
c itizen  o f th e  U n ite d  S ta te s .  A p ril 14, 
1975 O p. A t t ’y  G en.

A ll q u e s t io n s  on em p lo y m e n t a p p lic a ­
tio n s w h ich  in q u ire  a s  to a l ie n a g e  o r 
U n ite d  S ta te s  c itiz e n s h ip  m u s t  b e  a f f ir ­
m a tiv e ly  s t r ic k e n  a s  le g a lly  im p e rm is s i­
b le  q u e s tio n s ; f u r th e rm o re , sh o u ld  th is  in ­
fo rm a tio n  b eco m e a v a ila b le  th ro u g h  a 
so u rce  o th e r  t h a n  by a p p lic a tio n , no  u se  
m ay  be  m o d e  o f  it. A p ril 14, 1975 Op. 
A tt ’y  G en .

I t  is  th e  o o in io n  o f  th e  a t to rn e y  g e n e ra l  
t h a t  S ta te  D e fe rre d  C o m p e n s a tio n  P la n  
op tio n s  c a lc u la te d  by g e n d e r-b a se d  a c tu ­
a r ia l  ta b le s  u n la w fu lly  d is c r im in a te  
a g a in s t  w om en em p lo y ees . J u n e  2, 1980 
Op. A tt ’y  G en .

S u b sec tio n  (b) sh o u ld  be in te rp re te d  to  
re q u ire  th e  c o m m iss io n  to k eep  co n fid e n ­
t ia l  in fo rm a tio n  fro m  a  su rv e y  fo r reco rd s 
m a in ta in e d  to  a d m in is te r  c iv il r ig h ts  law s 
a n d  re g u la t io n s  u n t i l  i t  is  p re se n te d  a t  
p u b lic  h e a r in g  u n le s s  th e  in fo rm a tio n  is  
re le a se d  in  a  fo rm a t w h ic h  d o es n o t  id e n ­
tify  in d iv id u a l r e s p o n d in g  em p lo y e rs  o r  
u n io n s . M ay  14, 1979 O p. A t t ’y  G en .

$

N O T E S  T O  D E C IS IO N S

D is c r im in a t io n  n e e d  n o t  b e  p u r p o s e ­
fu l to  b e  u n lu w f u l  u n d e r  p a ra g ra p h  
(a)(1) o f  th is  se c tio n . In s te a d , u n la w fu l 
d is c r im in a tio n  m a y  r e s u l t  a s  a n  "a cc id e n ­
ta l b y p ro d u c t o f  a  t r a d i t io n a l  w ay  o f  
th in k in g  a b o u t fe m a le s .” A la sk a  U SA  
Fed . C re d it  U n io n  v. F rid r ik sa o n , 642 
P .2d  8 0 4  (A la sk a  1982).

C o v e r a g e  o f  a n t i - d i s c r i m i n a t i o n  la w  
is  n o t  l im i te d  to  i n h a b i t a n t s .  A d a m s v. 
P ip e lin e rs  U n io n  798, 699  P .2 d  343 
(A la sk a  1985).

C o n s i d e r a t i o n  o f  f e d e r a l  d e c i s io n s .  
—  In  th e  p a s t ,  w h e n  co n s id e rin g  th e  p a ­
ra m e te r s  o f  th e  A la s k a  a n t i-d is c r im in a ­
tio n  s ta tu te ,  th e  su p re m e  c o u r t  h a s  e x a m ­
in ed  th e  r e le v a n t  fe d e ra l T it le  V II deci­
s io n s  fo r g u id a n c e . A la s k a  S ta te  C o m m ’n

for H u m a n  R ig h ts  v. Y ellow  C a b , 611 P .2d  
487 (A la sk a  1980).

F e d e r a l  c r e d i t  u n i o n  is  " e m p l o y e r ” . 
—  A  fe d e ra l c r e d i t  u n io n  w ith  m e m b e r­
sh ip  o p en  to m i l i ta ry  a n d  c iv il ia n  p e rso n ­
n e l a t  E lm e n d o rf , A d a k  a n d  S h e m y a  m ili­
ta ry  b a se s , m e m b e rs  o f  th e  A ir  N a tio n a l  
G u a rd , s e n io r  m e m b e rs  o f  th e  C iv il  A ir  
P a tro l,  s h a re h o ld e r s  in  10 n a tiv e  r e g io n a l 
c o rp o ra tio n s , a n d  em p lo y ees  o f  c e r ta in  
c o n tra c to rs  o f  A ly e s k a  P ip e lin e  S e rv ice  
C o m p an y  w as h e ld  to  be a n  "e m p lo y e r '' 
w ith in  th e  m e a n in g  o f  A S 18 .80 .300(4) 
a n d  n o t e n t i t le d  to  a n  e x c lu s io n  a s  a  " f ra ­
te rn a l  o rg a n iz a tio n ."  A la s k a  U S A  F ed . 
C re d it  U n io n  v. F r id r ik s s o n , 642  P .2d  804 
(A la sk a  1982).

S e c t io n  a p p l i c a b l e  to  u n io n s .  —  T h is  
se c tio n , l ik e  4 2  U .S .C . 5 200 0 e  e t  seq .,
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3181 Aneila AV. 
Fairbanks, AK 99709 
14 January 1995

Representative Pete Kelly 
State Capitol 
Juneau, AK 99801-1182

Dear Mr. Kelly:

Hie recent decision by Judge Greene in Fairbanks saying that unmarried couples are entitled to the 
same benefits as accorded to married couples opens Pandora's box to litigation and regulation 
writing about who is and who is not entitled to family benefits. More important. I view the 
decision as another step in the dissoluuon of the fabric that Holds our society together.

The next generation of responsible citizens should be recruited from the stable families formed by 
committed heterosexual couples. The continuation of our society is dependent on the formation of 
families.

We have all lamented the social ills that have accompanied die breakdown of family life. The State 
therefore has a compelling interest in formation of families, and is thereby justified in adopting 
policies that provide special benefits to traditional families. I would therefore urge the adoption of 
legislation that clearly states that spousal benefits for any stale employee shall apply to only those 
who arc legally married. I would further urge that no unmarried person may use die state courts to 
sue for family benefits.

According to the January 13 News Miner article Judge Greene referred to the precedent set by an 
Equal rights Commission ruling that landlords cannot refuse to rent to unmarried cohabiting 
heterosexual couples. 1 would further urge that adoption of legislation asserting the unconditional 
rights of landlords to evict or refuse to rent to unmarred heterosexual partners.

Please do not construe this letter as being anti-homosexual. I have backed homosexual rights. My 
interest in writing this letter is that I think it is time for us to send a message to the coming 
generation that the formation of families is good, and promiscuity and having children out of 
wedlock is bad.

I thank you for your consideration.

Sincerely yours,

Daniel W. Swift
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House Bill 226

Briefing Paper

The Human Rights Act and Marital Status

The Alaska Human Rights Commission was created in 1965. The Commission was 
given the power to accept, hear, and issue orders of compliance on complaints 
regarding discrimination throughout Alaska. The act established as unlawful 
employment practices the refusal of employment, or discrimination "in compensation 
or in a term, condition or privilege of employment because of his race, religion, color 
or national origin, or because of his age when the reasonable demands of the position 
do not require age distinction."

In 1969 the statutes empowering the Human Rights Commission were amended to 
include the goals of eliminating "discrimination because of race, religion, color, 
national ancestry, physical handicap, age, or sex." Employers were bared from 
discriminating for the reasons established in 1965 plus "age, physical handicap, or sex 
when the reasonable demands of the position do not require age, physical handicap 
of sex distinction."

The statutes were further amended in 1972. The 1972 act established that the 
"opportunity to obtain employment, public accommodations, housing accommodations 
and property without discrimination because of sex, race, religion, color, or national 
origin is a civil right."

Iri 1975 the prohibition against discrimination on the basis of marital status or 
changes in marital status was added to the statutes on human rights. It became 
"unlawful for an employer to refuse employment to a person, or to bar him from 
employment, or to discriminate against him in compensation or in a term, condition, or 
privilege of employment because of his race, religion, color or national origin, or 
because of his age, physical handicap, sex, marital status, changes in marital status, 
pregnancy or parenthood when the reasonable demands of the position do not require 
distinction on the basis of age, physical handicap, sex, marital status, changes in 
marital status, pregnancy or parenthood."
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The Alaska Human Rights Commission is the first point of referral for complaints of 
discrimination relating to the Human Rights Act. The Commission received eight 
complaints based solely on discrimination regarding marital status in 1993, four cases 
in 1992, and four cases in 1991. Of the 1,660 complaints filed during 1991, 1992 and 
1993, 40 included marital status as a portion of the complaint.

Since the enactment of the marital status portion of the Human Rights Act in 1975, the 
Human Rights Commission has completed four decisions in which Marital Status 
played a part of the basis for the initial complaint of discrimination. Marital Status is 
clearly not a ,arge portion of the case load of the Human Rights Commission.

H u m a n  Rights Commission Decisions re: Marital Status.

Analysis. Qf Human Rights Commission decisions on marital status.

1) Marie Scholle vs. City of Fairbanks, City Ordinances found irreconcilable with the 
Human Rights Act, 1977.

Marie Scholle argued that the City of Fairbanks discriminated in employment practices 
"because of a City ordinance prohibiting employment of a person when such person’s 
spouse is employed by the City." The Commission found that the discrimination did 
not occur against Mrs. Scholle, because her complaint preceded the 1975 addition of 
the Marital status clause to the Human Rights statutes. The Commission did find, 
however, that the City "ordinances must be declared invalid and unenforceable as 
inconsistent with and contrary to State Law." It is clearly a violation of the Human 
Rights Act to refuse to hire someone because they are married.

2) Mikka Powell vs. Jacks Food Mart; Dismissed, Oct. 1980.

Mikka Powell asserted "that she was terminated in whole or in part because she was 
unmarried and pregnant, which charges, if true, would constitute illegal discrimination 
in violation of AS 18.80.220(1)." The Commission found against the complainant, 
finding evidence of continued tardiness, walking off the job for extended periods of 
time, and other reasons which could have been the sole reason for the termination. 
However it would be a violation of the Human Rights Act to discriminate by retaining a 
person who is married and pregnant, but fire someone who is not married and 
pregnant.

3) Anne Miller vs. Golden North Motel; Dismissed, Feb. 1980.

Anne Miller alleged the Golden North Motel discriminated in her firing, because one of 
the reasons given for her termination was a company policy preferring mam'ed 
personnel in her position.
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The Commission found against the complainant, for reasons other than the allegation, 
which if true would have been a discriminatory practice. A policy that establishes a 
preference for married personnel over unmarried personnel is a clear violation of the 
Human Rights Act.

Attorney General's Opinion on a marital status case. January 4.T9.8CL

The Attorney General has issued one opinion on marital status discrimination in 
Alaska. This opinion discussed "cohabitation." The noted that "cohabitation per se. 
however, is not covered by the Alaska human rights law and it would appear, 
therefore, that the Commission cannot provide relief for discriminatory conduct based 
upon one's cohabitation without benefit of marriage when employment policy is 
applied across the board to all applicants."

The Attorney General opinion went on to caution against a simple interpretation in the 
specific case at hand, giving an example of a case from another state in which 
cohabiting was found to be an “espoused relationship, sharing bed and board, 
having children, sharing financial, recreational and social activities together plus the 
normal cares and woes of raising a family." If the Commission were to find 
cohabitation to be marital status for the purposes of AS 18.80.220(a) then it might be 
best for the Commission to amand its regulations "to include this espoused 
relationship in its definition of marital status."

.Summary .and rg|gyance..to.JumfiQ-&-Wattum.ys.-UA;

Tumeo and Wattum seek a court ruling for the establishment of medical benefits for 
"domestic partners." The litigants did not bring this issue before the legislature for 
addition to the Human Rights Act, nor for addition of domestic partners to Alaska 
Statutes 39.30.090(a)(2) which specify provisions for the state's health insurance plan. 
The University is free to negotiate a plan which includes domestic partners. Rather 
than successfully negotiate this form of compensation the litigants have gone to court 
seeking a solution outside the democratic process.

Tumeo and Wattum did not choose to have their case heard by the Human Rights 
Commission. It is difficult to speculate on difference in the outcome of their case had 
they chosen to place their complaint with the Human Rights Commission. Expansion 
of the marital status provision to include individuals who were not married, and were 
not raising a family, might well have been more difficult before the Human Rights 
Commission.



The Alaska Human Rights Act precludes discrimination based upon marital status. 
Clearly prohibited are employment preferences excluding persons from employment 
because they are or are not married. Single persons may not be preferentially hired 
over married persons. Married persons may not be preferentially hired over unmarried 
persons. A person who is unmarried and pregnant has the same employment of 
someone who is married and pregnant.

The cases to date are fairly straight forward interpretations of the Human Rights Act. 
The Tumeo & Wattum vs. UA case is not as straight forward. Tumeo & Wattum are not 
legally married. They are alleging that their "domestic partners" should receive the 
compensation benefits package granted to married individuals because each has 
submitted an "affidavit of marital equivalency" to the University.

It is difficult to see how Tumeo & Wattum have a case establishing discrimination 
based on marital status. Although neither Tumeo nor Wattum's domestic partnership 
is illegal, they are clearly not relationships with the legal recognition, certification and 
status of marriage. The Greene decision would expand the Human Rights law to 
protect or reward a relationship which lacks the legal and social stamp of recognition 
similar to those afforded by society to the institution of marriage.
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1993 Case Processing Statistics

Analysis of Filings 
By Complainant’s Sex

Fem ale 324
M ale 274

T otal F ilings 598

Analysis of Filings 
By Type

Analysis of Filings 
By Complainant’s Race

Caucasian 295
Black 120
A laska N utive 52
H ispanic 46
U nknow n 35
A sian 20
A m erican Indian 16
O ther 14

T otal F ilings 598

Em ploym ent 537
Public A ccom m odation 21
H ousing 20
G overnm ent Practices 15
F inance 3
M ultip le 2

T ota l F ilings 598

ORIGIN OF COMPLAINTS FILED WITH ASCIIR FOR INITIAL 
PROCESSING (BY REGION)

71.GO% SOUTH­CENTRAL \

0̂.7.74*, SOUTHEAST

17.60% NORTHERN

LOCATION OF CASES AT YEAR END INCLUDING FILINGS 
UNDER WORKSHARING AGREEMENTS

79.65% ASCII

i l l11.45% AEHC
n.‘J0% EEOC

(o v

i )

1 I \ I I

A nalysis of Filings by Basis

Basis
S in g le  B a s i l  
C omp la in t

M u l t ip l e  Baaia 
Comp la in t

Race/Color 119 55
Sex 100 80
Physical D isability 81 42
Age 45 46
National Origin 44 27
Retaliation for Filing 14 6
Pregnancy 12 12
Retaliation 9 52
M arital Status 8 17
M ental Disability 6 6
Parenthood 2 5
Religion 2 8
M ultiple Bases 156 0

Total Filings 598 356

Analysis of Filings by Issue

Issue
S in g le  Isaue 
C om p la in t

M u l t ip l e  laaue 
Comp la in t

Discharge 142 173
Failure to Hire 83 20
Term s &  Conditions 79 153
O ther 32 31
Denied Service 19 0
Sexual Harassment 8 54
Failure to Rent 6 0
Failure to Prom ote 2 10
Pay Equity 2 11
Eviction 1 2
Demotion 0 15
Harassment 0 33
M ultiple Issue 224 0

Total Filings 598 502

H U M A N  R I G H T S  C O M M I S S I O N
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Defining 'domestic partners'
Judge Mary Greene, w ho‘ruled Inst week Hint 

the university cnnnot discrim inate on the basis of 
m arita l status when provid ing health benefits, has 
made a legally correct but politically untenable deci­
sion.

Two university employees— Mark Tumeo and 
Kate Wattum— sued the institution because it would 
not extend health benefits lo (heir snme-sex,domes­
tic partners. They said the university was d iscrim i­
nating against them, and Greene agreed.

The judge’s decision seems unassailable from a 
legal standpoint. The university pays part of the 
health insurance b ill for employee spouses. That 
means a married employee is “paid" more than an 
unmarried employee. That's discrim ination on the 
basis of marital status, and that’s illega l understate 
law .

The university used some convoluted reasoning 
to obscure Ihe esseul ini issue. It argued that married 
people have a lega l ob ligation to support their 
spouses, so I lie university can help them with health 
benefits. Hut Greene noted that under the universi­
ty’s logic “a single person might be paid $ 5 0  for a job 
for which a married person might be paid $1 0 0 . Such 
a result would plain ly lie unlawful . . ."

So what happens next?
Judge Greene suggested a few options for the 

university. II could stop subsidizing health benefits 
for spouses of university employees. Or it could ex­
tend benefits to anyone who signs an “affadavit of 
spousal equivalency,” as Tumeo and Wattupi have 
done with their partners.

Neither option is politically realistic.
Marring employer subsidies of health benefits - 

for married couples would create a huge uproar.
Hut form ally accepting an “affadavit of spousal 

equivalency" would create a greater outcry because 
it. essentially would recognize gay and lesbian m ar­
riages. Currently, that idea is in legal limbo, Greene 
noted. II likely w ill stay there, given the threat to 
strong, healthy fam ilies that many people believe 
such marriages represent.

There is another, broader option not expressed 
by Greene. We could make a decision (hat, as a socie­
ty, we want our laws to encourage heterosexual m ar­
riages by allow ing employers to pay such couples 
better. However, such an effort could require statu­
tory and constitutional amendments at the state and 
federal level. And it is fraught with risk— do we real­
ly want government to enter Ihe business of deciding 
(w ilh  apologies lo Dr. Seuss) “who’s better than 
who?"

Greene’s decision could have immense ram i­
fications because her reasoning may he applied to 
any government or private employer.

And any action spurred by the decision w ill he 
extremely controversial. This issue has been s im ­
mering for some time. Judge Greene, in defining the 
dispute precisely, just brought it to a boil.



Judge rules unmarried couples should get benefits
’.y MICHAEL DREW
ra ff W rite r
A Superior Court judge has ru ied  th a t 

n m arried ' couples living together should 
e offered the sam e em ployee health  be- 
e fits  at the U niversity  of A laska F air- 
anks as m arried  couples.
T he W ednesday ru lin g  by F a irb a n k s  

udge M ary G reene could have im plica- 
ons beyond the UAF cam pus, possibly ex- 
m cing  to all U niversity  of .Alaska cam - 
uses and eventually  to all s ta te  depart- 
'.ents, sa id  A ssistan t A ttorney G eneral 
ohn Gaguine.
G reene ruled in favor of M ark Tum eo, an

UAF cannot deny health insurance to same-sex partners
a s so c ia te  p ro fe sso r of eng ineering , and 
K ate  W attum , a  un iversity  public a ffa irs  
a s s is ta n t in F a irb an k s . The two sued the 
u n iv e rs ity  in J a n u a ry  1994 a f te r  being de­
nied  hea lth  c a re  benefits for th e ir  sam e- 
sex p a r tn e rs .

In a b rie f w ritten  s ta te m en t T hursday , 
T um eo and W attum  said  they a re  p leased  
w ith G re en e ’s decision.

“ We think th a t the judge endorsed  the 
idea  th a t th e re  should be equal pay  for 
equal w ork and th a t people should rece iv e

the s a m e  pay, reg a rd le ss  of w hether they 
a re  m a rr ie d  o r s in g le ,"  the  s ta te m e n t 
sa id .

Tum eo and W attum  claim ed they w ere 
d isc rim in a ted  a g a in s t based on m arita l 
s ta tu s  s ince  the un iversity  provides health 
c a re  benefits to its em ployees’ spouses but 
not to em p loyees’ dom estic  p a rtn e rs , r e ­
g ard le ss  of sex.

G reen e  ag reed , say ing  d iscrim ination  
a g a in s t u n m a rr ie d  couples, even whe*' 
they a re  of the sa m e  sex , constitu tes d is­

crim ination  based on m a rita l  s ta tu s . But 
she stopped short of defin ing  "dom estic  
p a r tn e r ."

In h e r ruiing, G reene sa id  the  un iversity , 
b y  o f fe r in g  h e a l th  c a r e  c o v e r a g e  to  
spouses of m a rrie d  em ployees bu t not to 
p a r tn e rs  of u n m a rr ie d  e m p lo y ee s , " i s  
c o m p en sa tin g  m a rr ie d  em p lo y ee s  to a 
g re a te r  ex ten t th a n  it co m p en sa tes  un­
m arried  em ployees."

G reene 's  rilling does not re q u ire  the u n i­
v ersity  to offer coverage to the  u n m a rrie d

p a r tn e r  of an  em ployee . B ut it does pro­
h ib it the u n iv e rs ity  from  using  m arita l s ta ­
tu s  to  d e te r m in e  w h e th e r  to o ffe r the 
coverage.

G reene sa id  it is ir re le v a n t to her deci­
sion w h e th e r  T um eo  an d  p a r tn e r  Bruce 
A nders an d  W attum  an d  p a r tn e r  Beverly 
M cClendon a re  ab le  to ob ta in  a m a rria g e  
license  in A laska.

W hile the  s ta te  does not issue sam e-sex 
m a r r ia g e  lic e n s e s , T u m eo  and A nders 
h a v e  s ig n e d  a n  ‘‘A ff id a v it  of Spousal 
E q u iv a le n c y ."  T he a ff id av it exp la ins their 
re la tio n sh ip , sa y in g  T um eo  and Anders

S o e  RUL ING , P age  A-8

RULING: Judge rules that health coverage cannot be denied on basis of marriage
C on tin u e d  from  P ag e  A-l 
a re  “ jo in tly  responsib le  for each  
o th e r 's  com m on w elfare and finan­
cial ob ligations."

F or now, the ru ling  is lim ited to 
t h e  u n i v e r s i t y  s y s t e m ,  s a id  
G a g u in e . B u t if  th e  u n iv e rs i ty  

.a p p e a ls  to th e  A lask a  S u p re m e 
Court and loses, the ruling would 
apply  to o ther s ta te  agencies.

“ If i t ’s  upheld they will have to 
review  the ir policies reg ard in g  the

new law ,” G aguine said .
Bill K auffm an, the un iv ers ity 's  

a t to rn e y  on the ca se , w as out of 
town T h u rsd ay  and unavailab le  for 
c o m m e n t. W h e th e r  U A F w ould 
ap p eal w as unknown.

In h e r decision, G reene referred  
to two A laska S uprem e C ourt cases 
involving violations of the /Alaska 
H u m a n  R ig h ts  A ct. T um eo  and 
W attum  had  argued  the cases sup­

p o r t  th e ir  c a se  a g a in s t  th e  u n i­
v ersity .

In the 1989 case  of F o rem an  v. 
A nchorage E qual R ights C om m is­
sion, an u n m arried  w om an a tte m p ­
ted  to re n t an a p a r tm e n t for her 
baby , the b ab y ’s fa th e r and herself. 
T he landlords, the  F o rem an s, re ­
fused  to re n t because  she and the 
b a b y ’s fa th e r  w ere  not m a rrie d . 
T he cou rt ru led  ag a in s t the F o re ­

m an s, say in g  the  H um an R ights 
Act w as in tended  to p ro tec t u n m a r­
ried  couples.

In  a 1994 c a s e .  S w a n n e r  v . 
A nchorage E qual R ights C om m is­
sion, the landlord  refused  to ren t to 
u n m arried  couples living together. 
The landlord, Sw anner, c laim ed  he 
w as not d isc rim ina ting  on m arita l 
s ta tu s  b u t r a th e r  on conduc t. A 
judge  ru led  the landlord  could not

d is c r im in a te  a g a in s t  u n m a rr ie d  
couples.

G re en e  sa id  the  u n iv e rs ity  has  
se v e ra l options.

It could  re fu se  to p rov ide hea lth  
c a re  c o v e ra g e  fo r sp o u ses , o r it 
could re w rite  its benefit p lan  to d e ­
fine "d e p e n d e n t"  as  a person  for 
w hom  an em p lo y ee  p ro v id es the 
m a jo r ity  of financ ia l su p p o rt.

O r. G reen e  sa id , the b en e fit plan 
could be rew ritte n  to in d ica te  th a t

h e a l th  c a r e  c o v e ra g e  w ould be 
a v a i la b le  fo r all em p loyees and 
th e ir  d o m estic  p a rtn e rs , provided 
the  em p lo y ee  and p a r tn e r  a re  w ill­
ing to sig n  the  A ffidavit of Spousai 
E q u iv a len cy .

U A F ’s H um an  R esources d irec ­
t o r ,  P a t t y  K a s t e l i c ,  s a id  s h e  
c o u ld n 't co m m en t on the case until 
she had  an  opportun ity  to review  
the  ju d g e ’s decision.
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March 15,1995

Representative Jeannette James: '

I would like io share my thoughts cm HB-226 and HB-227, currently before you for 
consideration. I uni quite saddened, though not surprised to see these bills introduced 
and discussed: it seems there will always be those who seek to consolidate their own 
positions of power by denying equal benefits to others. In the past it has been women 
and people of color, now it is heterosexual people who choose to remain outside the legal 
structure and lesbian women and gay men who do not even have the option of becoming 
part of the legal structure. Regardless who is affected, it is wrong to deny the full 
benefits of a society to its fully participating members.

It is clear that recent the decision against the University of Alaska for withholding health 
benefits and the State of Hawaii allowing same sex marriages are the basis for these two 
bills even though proponents of these bills say their position is not aimed at any 
particular group. Their actions are clearly focused on non-married heterosexual people 
and lesbian women and gay men, all groups that remain outside the prevalent power 
structure. Regardless of these groups choices or orientations, it is wrong to restrict their 
choices to have the full lives wc all deserve.

Thank you for your time.

Artemis BonaDea 
Box 22582 
Juneau, AK 99802

586-8056



The Honorable Pete Kelly 
State Capitol, Room 513 
Juneau, Alaska 99801-1182

9  March, 1995

Dear Representative Kelly:

I am writing to ask that you consider a modification to House Bill 226 (HB-226) which you have 
introduced to the Legislature. I hope I am correct in assuming that the main goal of your legislation 
is to promote long lasting, committed relationships, to avoid church/state conflicts, and to promote 
equality and civil rights without regard to marital status. While I do not agree that the recent 
Superior Court decision opens the door for an explosion of benefit costs, I would support 
legislation that would prohibit frivolous or insincere applications for domestic partner benefits.

My concern with HB 226 as it stands is that it creates "special rights" for a closed group of people. 
By encoding the right to discriminate on the basis of marital status, the law guts the Human Rights 
Act of the State. It sets a precedent that the majority can create special rights for a select group at 
the expense of others. I do not believe this was your intent, but it is the end result of the legislation 
as written.

Attached you will find draft language for a proposed amendment to HB 226. I hope you will agree 
that with the proposed language, all parties are protected from an open onslaught of frivolous 
domestic partnerships set up to gain benefits that are not deserved. With the proposed amendment, 
all individuals who enter a legally binding and long-term financial commitment with another adult 
are treated equally without regard to marital status. This furthers the intent of the Human Rights 
Laws of Alaska, protects the State and businesses from an explosion in benefits costs, and 
promotes stable, long-lasting committed relationships that are beneficial to society.

I hope you will seriously consider amending your bill as suggested. I stand ready to discuss this 
issue in detail with you if you so desire. I can be reached in Fairbanks at my office at 474-6090.

Thank you for your time and consideration in this matter.

Mark A. Tumeo, Ph.D.



Proposed Amendments

1. Strike "based on marital status" from the title. ^

2. After the words "not legally married to" in Section 2(62(1) [line 30, page 2] add the following:
"or a domestic partner of, as defined in section (c)(3) below)"

3. After the words "not legally married to" in Section 2(c)(2) [line 3, page3] add the following:
"or a domestic partner of, as defined in section (c)(3) below)"

4. Add the following to the proposed bill as section (c)(3):

(c)(3) a domestic partner shall be defined as any two individuals who
(i) are each other's sole domestic partner and intend to remain so indefinitely;
(ii) are not married;
(iii) are at least 18 years of age and are mentally competent to consent to contract;
(iv) are not related by blood to a degree that would prohibit legal marriage in Alaska;
(v) reside together in the same residence and intend to do so indefinitely;
(vi) are jointly responsible for each other's common welfare and financial obligations, as 

proved by at least five of the following:
(a) A legally binding domestic partnership agreement;
(b) Joint deed, mortgage agreement, or lease;
(c) Joint ownership of a motor vehicle;
(d) Joint bank account;
(e) Joint credit account or other liabilities;
(f) Co-parenting agreement or adoption decree;
(g) Designation of domestic partner as primary beneficiary on life insurance;
(h) Designation of domestic partner as primary beneficiary of retirement contract;
(i) Designation of domestic partner as primary beneficiary in will;
(j) Durable property or health care power of attorney.

Facts on Domestic Partnership Benefit Programs

Domestic partnership benefits are not only politically feasible, they are a reality in over 50 cities and 
municipalities around the country. Three states, Massachusetts, Vermont and New York, offer state 
workers domestic partnership benefits. Over 100 companies, from Levi Strauss employing over 30,000 
to small businesses, offer benefits to domestic partners the same as to married couples. Over 60 
Universities offer some sort of domestic partnership benefits, including Harvard, The University of 
Iowa, The University of South Dakota, the University of Colorado, The State Universities of New 
York, and Duke University.

Benefit packages are traditionally used to attract and retain good employees, and domestic partnership 
benefits are doing just that. In the cases where domestic partnership benefits have been approved for 
only same-sex partners, the average increase in enrollment is less than 0.3%. In those instances where 
domestic partner benefits were offered to same-sex and different sex couples, the average increase is 
approximately 2%. This indicates that predominantly different sex couples benefit from the institution of 
domestic partnership benefits. In 16 organizations surveyed (5 companies, 5 municipalities, 5 
universities and 1 hospital), only 3 indicated there had been a premium increase associated with the 
establishment of a domestic partnership benefits program.
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HOUSE BILL NO. 226

IN THE I .EG IS I .ATHRR OF THE STATE OF ALASKA * 

NINETEENTH LEGISLATURE - FIRST SESSION ‘ 1
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"  ’ * Referred: S late •■Affairs, Health, Education and Social Services, Jud toury  . . ./

. . 1 ».i
A BILL

FOR AN ACT ENTITLED ... ,• /;  •...

1 "An Act permitting the provision of different retirement and health benefits to :
• • % •* I • '

2 employees

3 BE IT ENACTED BY THE LF.GISIJVTURE OF THE STATE OF ALASKA:

4 * Section I. AS 100.220(a) is amended toYeai * ’ . r
5 ririrExeenlas brovided in fc.V of this section, it HT1 is unlawful for •

6 . (J), nn employer to refuse employment to. a person, or to bar a person ■

7 from employment, or to discriminate against u person in compensation or in a term, •
. t  • 1 ' • •;

8 condition, or privilege of employment because of the person’s race,, religion, color, or*.

9 national origin, or because of the person’s age, physical or menial disability, sex,.'.

10 marital status, changes in marital status, pregnancy, or parenthood when the reasonable .'

11 demands of the position do not require distinction on the basis of age, .physical or

12 mental disability, sex, marital status, changes in marital status, pregnancy, op:

13 parenthood; • . : ; .' . v v . .''■■■
14 (2) a labor organization, because of a person’s sex,, marital status,;.

HB0226» , ' ! ’ - ‘! ' i ' -1- . 7 ,• ; HB226
H it*  I 'M /. tln>1»r } in# ,1  /OFl.F.TFn VRXV mACKFTF.D]
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1 changes' in marital status, pregnancy, parenthood, age, race, religion, physical or mental
2 disability, color, or national origin, to exclude or to expel a person from its
3 membership, or to discriminate in any way against one of its members or an employer
4 or an employee;

5 (3) an employer or employment agency to print or circulate or cause
6 to be printed or circulated a statement, advertisement, or publication, or to use a form
7 of application for employment or to make an inquiry in connection with prospective
8 employment, that expresses, directly or indirectly, a limitation, specification, or

9 discrimination as to sex, physical or mental disability, marital status, changes in marital

1 10 status, pregnancy, parenthood, age, rack need, color, or national origin, or an intent
11 to make the limitation, unless based upon a bona fide occupational qualification:_____

"'■IT- " ! ’ lr an employer, labor organization, or employment agency to*

13 discharge, expel, or otherwise discriminate against a person because the person hns

14 opposed any practices forbidden under AS 18.80.200 -18.80.280 or because the person
15 has filed a complaint, testified, or assisted in a proceeding under this chapter,

W • > • (5) an employer to discriminate in the paymem of wages a"s between

17 the sexes, ur to employ a female in an occupation in this state at a salary or wage rate
* r i i *

18 less than that paid to a male employee for work of comparable character or work in

19 the same operation, business, or type of work in the same locality; ox
20 1 ' (6) a person to print, publish,- broadcast, or otherwise circulate a
21 statement,'inquiry, or advertisement in connection with prospective employment that

22 expresses directly a limitation, specification, or discrimination as to 6ex, physical or

23 mental disability, marital status, changes in marital status, pregnancy, parenthood, age,

24 race, religion, color, or national origin, unless based upon a bona fide occupational
25 .qualification. •• ’ ; — • ................  ' ;:
26 * Sec. 2. AS 18.80.220 is amended by adding a new subsection to read:

27 (c)' Notwithstanding the prohibition against employment discrimination on the

28 basis of marital status under (a) of this section, •• • •

29 (1) an employer may refuse to provide benefits to a person because the
30 person is not legally married tô an employee of the cmployer^without violating this

^  chapter; and ^ do/v*esJ'>o ^  iv- & £ctiod

( 3 )  •
HB 226 .2.

T e x t V n d o r l in e d  (DRLBTED TEXT BRACKETED]



I (2) a labor organization may negotiate to preclude or [may directly

2 preclude the provision of benefits to a person because the person is nor legally married
I

3 to a member of the labor organization, an employee of the labor organization, or an

4

a domestic partner shall be defined as any two individuals who
(i) are each other's sole domestic partner and intend to remain so indefinitely;
(ii) are not married;
(iii) are at least 18 years of age and are mentally competent to consent to contract;
(iv) are not related by blood to a degree that would prohibit legal marriage in Alaska;
(v) reside together in the same residence and intend to do so indefinitely;
(vi) are jointly responsible for each other's common welfare and financial obligations, as 

proved by at least five of the following.
(a) A legally binding domestic partnership agreement;
(b) Joint deed, mortgage agreement, or lease;
(c) Joint ownership of a motor vehicle;
(d) Joint bank account;
(e) Joint credit account or other liabilities;
(f) Co-parenting agreement or adoption decree;
(g) Designation of domestic partner as primary beneficiary on life insurance;
(h) Designation of domestic partner as primary beneficiary of retirement contract;
(i) Designation of domestic partner as primary beneficiary in will;
(j) Durable property or health care power of attorney.
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Committee for Equality 
PO Box 34202 
Juneau, AK 99803

Representative Jeannette James 
Chair, House State Affairs Committee 
Alaska Legislature

CFB is a statewide organization.
Call Sam Boesser at 586-5230 (w); 
789-9604 (h); 789-7450 (home fax),

March 15,1995

»  w ■ > ■■ rr- —- —   »■ i ■ ■ I i

0 tu ia o lt iL m 3 iB m
HB-226 Discriminates on the basis of marital status, 

and the courts have already found its approach illegal:

therefore please stop it in House Affairs, 
or amend it to include 

domestic partners,

Dear Representative James:

I hope your committee will put a quick end to HB-226 as written, either by stopping it in its tracks, or by 
amending it as recommended by the Alaska Superior Court to include benefits For financially responsible 
domestic partners.

The Alaskan Superior Court has already found die University’s attempt to grant health benefits only to 
married couples tG be illegal discrimination on the basis of marital status. Thus since the Alaska 
Superior Court has already ruled that this legislation as written Is illegal, it is unconscionable for the 
legislature to pass a law they already know violates Alaska law.

The court decision is attached for your review. I have not forwarded it to all House State Affairs members 
due to its length, but would be happy to do so upon any member’s request When you read it you will 
see tire Court made several options available so that not oil couples who live together must be provided 
benefits. What the court ruling says instead is that the University can discriminate based on couples who 
do. or do not, have a legal financial responsibility for one another. On page 17 die Superior Conrt 
ruling clearly lays out one such legal option, stating:

“'The [University! health care plan could be rewritten to indicate that health care 
coverage would be available for all employees and for employees’ domestic partners, 
provided the employee and the partner were willing to sign an affidavit such as [the 
plaintiffs] Tumeo and Anders’ affidavit Certainly, married couples would be willing to 
sign such an affidavit However, the plan would be nondiscrimiuatory because an 
unmarried employee could also sign the affidavit if he or she were in a domestic 
partnership involving financial interdependence.

The Court goes on to say diat such an option "would not. result in radical, sweeping changes io the 
University’s existing [health benefits] policy. Further, the administrative problems associated with these 
options would likely be minimal. Finally, and perhaps most importantly, the University would not be in a 
position in which it would have to engage in intense scrutiny of its employees’ relationships,"

Since the University’s current policy of health benefits for only married couples is ruled illegal, and HB- 
226 is therefore illegal since it attempts to reimplement the maniage-based benefits, our organization 
urges you to either;

1) Stop the bill as written in this committee, or
2) Amend HB-226 as recommended by tho Court.

Once again, this is in no way the wild picture painted in newspapers and radio stories of any two 
people who live together being able to get health benefits. Rather, this is only for those employees who 
arc in committed relationships to the degree that they have taken on legal responsibility for one 
another -  either by marriage or other legal means. The court is clear tliat such responsibility exists 
under a variety of contracts, for a variety of kinds of couples. Marriage is not the sole method to provide 
for one’s significant other. Please do what you can to uphold the Court derision, and to follow its 
guidance and extend the University benefits to all financially responsible domestic partners.

Thank you,
Bruce Botelho, Attorney General 

 ̂ House State Affairs Committee
Sponsors, HB-226Sara Boesscr, Board Member
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j S ?  I K  T H E  S U P E R IO R  COURT FOR TH E STAT
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S r u x t x c t o f  Uv..
MARK TUMEO AND KATE WATTUM, ) * .O W E N S’ &  J U B N E H , P .C .

Appellants, )

v a * ) ErcSW* . AOtsi;
) • J AH 1  *

U N IV E R S IT Y  O F  ALASKA, )

A p p e l l e e .  ) "** - * 11* * 1'

C a s e  H o .  4 F A - 9 4 - 4 3  C i v i l  " "  r~”

MEMORANDUM PSCX3XQN AND. ORDER 

T h e  a p p e l l a n t s ,  M a r k  T u m e o  a n d  K a t e  w a t t u m ,  c h a l l e n g e  t h e  

d e c i s i o n  o f  U n i v e r s i t y  o f . A l a s k a  P r e s i d e n t  J e r o m e  B .  K o m i a a r  

d i s m i s s i n g  t h e i r  g r i e v a n c e s .  T u m e o  a n d  W a ttu m  h a d  g r i e v e d  t h e

U n i v e r s i t y * a  d e n i a l  o f  t h e i r  r e q u e s t s  t o  e n r o l l  t h a i r  s a m s - e s x
* • * •»
d o m e s t i c  p a r t n e r s  i n  t h e  U n i v e r s i t y ’ s  h e a l t h  c a r e  p r o g r a m .  T u m e o  

a n d  W a t t u m  m a i n t a i n  t h a t  t h e  u n i v e r s i t y ’ s  r e f u s a l  t o  i n c l u d e  t h e i r  

d o m e s t i c  p a r t n e r s  w h a n  t h e  U n i v e r s i t y  i n c l u d e s  h u s b a n d s  a n d  w i v e s  

v i o l a t e s  B o a r d  of R e g e n t s  polic ies b e c a u s e  (1) t h e  h e a l t h  p l a n  

d i s c r i m i n a t e s  a g a i n s t  e m p l o y e e s  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u e ,

( 2 )  t h e  h e a l t h  p l a n  d i s c r i m i n a t e s  a g a i n s t  e m p l o y e e s  o n  t h e  b a s i s  

o f  s e x ,  a n d  ( 3 )  t h e  h e a l t h  p l a n  i s  n o t  m e r i t - b a s e d  a n d  i e  a r b i t r a r y

a n d  c a p r i c i o u s .
• .

I .  F A C ES

T u m e o  a n d  W a t tu m  a r e  b o t h  u n i v e r s i t y  o f  A l a s k a  e m p l o y e e s .

Tumeo i s  A s s o c i a t e  P r o f e s s o r  o f  E n g i n e e r i n g  a t  t h e  U n i v e r s i t y  o f

’ a s k s  F a i r b a n k s .  W a t tu m  i s  P u b l i c a t i o n s  A s s i s t a n t ,  s t a t e w i d e

I 1 c  A f f a i r s  i n  F a i r b a n k s *  R .  3 3 *
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B o t h  T u m e o  a n d  W a ttu m  h a v e  a p p l i e d  f o r  h e a l t h  i n s u r a n c e  

c o v e r a g e  f o r  t h e i r  s a m a - s e x  d o m e s t i c  p a r t n e r s *  R .  1 ,  3 .

T u m e o 'a  p a r t n e r  i s  B r u c e  A n d e r s  ( " A n d e r s " ) .  R .  2 * T u ia e o  a n d  

A n d e r s  h a v e  j o i n t l y  e x e c u t e d  a n  " A f f i d a v i t  o f  S p o u s a l  E q u i v a l e n c y " .  

R .  2 .  T h o  a f f i d a v i t  s e t s  o u t  i n  d e t a i l  t h e  n a t u r e  o f  t h e

T t m o o / A n d e r c  r e l a t i o n s h i p ,  e s s e n t i a l l y  a s s e r t i n g  t h a t  T u m e o  a n d
*

A n d e r s  a r e  o a m o - s e x  d o m e s t i c  p a r t n e r s  w h o  a r e  " j o i n t l y  r e s p o n s i b l e  

f o r  e e c h  o t h e r ' s  co m m o n  w e l f a r e  a n d  f i n a n c i a l  o b l i g a t i o n s * n R .  a *  

I t  i n d i c a t e s  t h a t  T u m e o  a n d  A n d e r s  p r o v i d e d  t h e  U n i v e r s i t y ' s  

B e n e f i t s  O f f i c e  w i t h  t h e  a f f i d a v i t  " f o r  t h e  s o l e  p u r p o s e  o f  

d e m o n s t r a t i n g  C o h e i r ]  e l i g i b i l i t y  f o r  s p o u s a l  o e n a f i t s . "  R .  z .

W a t t u m * a  p a r t n e r  i s  B e v e r l y  H c C l e n d o n  ( " M c C l e n d o n " ) .  r .  i ,  

7 .  W h en  W a t tu m  g r i e v e d  t h e  U n i v e r s i t y ' s  S e p t e m b e r  1 7 ,  1 9 9 3 ,

d e c i s i o n  d e n y i n g  b e n e f i t s  t o  M c C le n d o n ,  a h a  o f f e r e d  " t o  p r o v i d e  

a l t e r n a t i v e *  d o c u m e n t a t i o n  o f  t h e  c o m m i t t e d  n a t u r e  o f  m y 

r e l a t i o n s h i p  [ w i t h  M c C l e n d o n ) . "  R .  2 0 .  T h e r e  i s  n o  e v i d e n c e  i n  

t h e  r e c o r d  t h a t  t h e  u n i v e r s i t y  r e s p o n d e d  t o  t h i s  o f f e r .  H o w e v e r ,  

t h e  r e c o r d  i s  s i m i l a r l y  d e v o i d  o f  e v i d e n c e  t h a t  t h e  U n i v e r s i t y  

c h a l l e n g e d  t h e  c o m m i t t e d  n a t u r e  o f  W a t t u m '*  r e l a t i o n s h i p  w i t h  

M c C l e n d o n .

T h e  u n i v e r s i t y  p r o v i d e s  e m p l o y e r - f u n d e d  h e a l t h  c o v e r a g e  f o r  

i t s  e m p l o y e e s  a n d  f o r  t h e  e m p l o y e e s '  " d e p e n d a n t s . "  R .  7 2 - 7 3 .  T h e  

U n i v e r s i t y  d e f i n e s  " d e p e n d a n t " ,  i n  p a r t ,  a s  " y o u r  s p o u s e  ( h u s b a n d  

o r  w i f e ) . "  R .  7 1 .  T u m e o  a n d  W a ttu m  c l a i m  t h a t  t h e  U n i v e r s i t y  i s  

s u b s i d i s i n g  a t  l e a s t  p a r t  o f  t h e  c o s t  o f  h e a l t h  c a r e  c o v e r a g e  o f

T u m e o  v. u o r A
4 F A - 9 4 - 4 3  C i v i l
P a g e  2 . 2
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a n  e m p l o y e e '®  s p o u s e . 1  T h e  U n i v e r s i t y  h a s  n o t  d i s p u t e d  t h i s  c l a i m ,  

b u t  i n s t e a d  i t  a r g u e s  t h e t  s u c h  a  s u b s i d y  i s  n o t  u n l a w f u l .

i i .  A S M iK is m y m  F ftq ssm M ia

T h e  u n i v e r s i t y  d e n i e d  b o t h  T u m e o ' 8 a n d  W a t t u m * s  a p p l i c a t i o n s  

f o r  h e a l t h  c a r *  c o v e r a g e  f o r  t h e i r  p a r t n e r s ,  s t a t i n g  t h a t  " t h s  

h e a l t h  c a r e  p l a n  d o e s  n o t  a l l o w  f o r  c o v e r a g e  o f  a  d o m e s t i c  

p a r t n e r . * *  R. 5. Tumeo a n d  W a ttu m  g r i e v e d  t h e  U n i v e r s i t y ' s  

d e c i s i o n s  n o t  t o  p r o v i d e  h a a l t h  c a r e  b e n e f i t s  t o  t h e i r  p a r t n e r s .  

R .  6 ,  7 .

T u m e o  a n d  Wattum a r g u a d  i n  t h e i r  g r i e v a n c e  t h a t  b e c a u s e  t h e  

U n i v e r s i t y  p r o v i d e s  h e a l t h  c a r e  b e n e f i t s  t o  e m p l o y e e s '  s p o u s e s  a n d  

n o t  t o  e m p l o y e e s '  d o m e s t i c  p a r t n e r s ,  t h e  U n i v e r s i t y  i s  

d i s c r i m i n a t i n g  o n  t h e  b & i '. i s  o f  m a r i t a l  s t a t u s ,  i n  v i o l a t i o n  o f  

s t a t e  l a w  a n d  u n i v e r s i t y  r e g u l a t i o n s .  A d d i t i o n a l l y ,  t h e y  a r g u e d  

t h a t  t h e  U niversity p r o v i d e s  h e a l t h  c a r e  c o v e r a g e  t o  a n  e m p l o y e e ' s  

p a r t n e r  o n l y  i f  t h *  p a r t n e r  a n d  t h e  e m p l o y e e  a r e  o f  d i f f e r e n t  

s e x e s ,  i n  v i o l a t i o n  o f  s t a t e  l a v  a n d  U n i v e r s i t y  r e g u l a t i o n s  

f o r b i d d i n g  d i s c r i m i n a t i o n  an t h e  b a s i s  o f  s e x .  I n  u p h o l d i n g  i t s  

d e c i s i o n  t o  d e n y  h e a l t h  c a r e  c o v e r a g e  t o  A n d e r s  a n d  M c tC le n d o n ,  t h e  

U n i v e r s i t y  s t a t e d  t h a t  i t  " i s  u n d e r  n o  o b l i g a t i o n  t o  p r o v i d e  h e e l t h  

i n s u r a n c e  c o v e r a g e  f o r  s a m e ,  s e x  p a r t n e r s . "  R ..  8 .

T h e  U n i v e r s i t y ' s  G r i e v a n c e  C o u n c i l  s t a t e d  t h a t  t h e r e  w a s  " n o t

^ A p p a r e n t l y ,  t h e  v a l u e  o f  t h i s  s u b s i d y  i s  a t  l e a s t  $ 1 5 0  p e r
. R. 31.

V, D'ofA 
-43 C iV il
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A r n a s o n a b l *  l i k e l i h o o d  t h a t  t h *  m a t  t a r  c o m p l a i n e d  o f  v a *  A 

v i o l a t i o n ,  m i g i n t e r p r e t a t i o n .  o r  i m p r o p e r  a p p l i c a t i o n  o f  a  p o l i c y  

o f  t h e  B o a r d  o f  R e g e n t s ,  o r  a  u n i v e r s i t y  r e g u l a t i o n  o r  a n  a b u s e  o f  

d i s c r e t i o n  a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  o f  s u e h  p o l i c y  . o r  

r e g u l a t i o n  a s  a p p l i e d  t o  t h e  g r i e v e n t s . "  r .  i o .  i t  e x p l a i n e d ,  i n  

p a r t :

[ T ] h e  C o u n c i l  c o n c l u d e d  t h a t  s i n c e  [ t h e  U n i v e r s i t y )  
d e n i e d  i n  e q u a l  m e a s u r e ,  h e a l t h  e a r *  b e n e f i t s  s o u g h t  b y  
b o t h  a  m a l e  a n d  a  f e m a l e  o n  b e h a l f  o f  t h e i r  c a m *  s e x  
p a r t n e r s ,  a m a l e  a n d  a  f e m a l e ,  t h a t  t h e  d e n i a l  Of 
b e n e f i t *  w e r e  f s l g )  m a d e  w i t h o u t  r e g a r d  t o  t h e  s e x  o f  t h e  
a p p l i c a n t s  o r  t h e  p u t a t i v e  d e p e n d e n t s  f o r  w hom  b e n e f i t s  * 
v a r a  s o u g h t ,  a n d  t h u s  d i d  n o t  d i s c r i m i n a t e  b a a e d  u p o n  e e x  
a n d  t h u s  a r e  n o t  i n  v i o l a t i o n  o f  r e g e n t ’ s  p o l i c i e s  v h i a h  
p r o h i b i t  d i s c r i m i n a t i o n  b a a e d  u p o n  a e x .

R .  1 2 .  A e  t o  t h e  p l a i n t i f f s '  m a r i t a l  s t a t u s  a r g u m e n t , ,  t h e  C o u n c i l

s t a t e d ,  i n  p a r t s

T h e  c o u n c i l  c o n c l u d e d  t h a t  o n l y  i f  A l a s k a  s t a t e  l a w  
( w h i c h  m u s t  b e  f o l l o w e d  u n d e r  t h e  R e g e n t ' s  p o l i c y  i n v o k e d  
b y  t h e  g r i e v a n t s )  p r o v i d e d  f o r  s a m e - s e x  m a r r i a g e s  c o u l d  
t h e r e  b e  a  r e a s o n a b l e  l i k e l i h o o d  t h o  r e s p o n d e n t  v i o l a t e d ,  
m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d  B o a r d  o f  R e g e n t * ,  
p o l i c y  i n  t h i s  r e g a r d .  . .  .  T h e  C o u n c i l  c o n c l u d e d  t h a t  
s a m e - s e x  m a r r i a g e  i s  n o t  r e c o g n i z e d  b y  A l a s k a  l a w  a n d . 
h e n a e  t h e  m a r i t a l  c o n d i t i o n  o f  b e i n g  m a r r i e d  i n  n o t  
f u l f i l l e d  b y  t h e  g r i e v a n t *  a n d  h e n c e  t h e r e  w e e  n o t  a  
r e a s o n a b l e  l i k e l i h o o d  t h a t  r e s p o n d e n t  v i o l a t e d ,  
m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d  B o a r d  o f  R e g e n t s  
p o l i c y  w i t h  r e g a r d  t o  t h e  m a r i t a l  s t a t u e  o f  t h e  
g r i e v a n t * .  O n l y  i f  g r i e v a n t * ,  n o t  b e i n g  i n  t h e  m a r i t a l  
s t a t u s  o f  m a r r i a g e  u n d e r  s t a t e  l a w ,  h a d  b e e n  d e n i e d  
b e n e f i t s  o n l y  a v a i l a b l e  t o  t h o s e  f a l l i n g  u n d e r  t h *  
m a r i t a l  s t a t e s  ( j a i S ,  s t a t u s ? )  o f  b e i n g  s i n g l e  ( o r  
u n m a r r i e d ) ,  c o u l d  t h a  g r i e v a n t s ,  u n m a r r i e d  u n d e r  s t a t e  
l a w ,  b e  c o n s i d e r e d  t o  h a v e  b e e n  d i s c r i m i n a t e d  a g a i n s t  
b e c a u s e  o f  t h e i r  m a r i t a l  c o n d i t i o n .

R .  1 3 - 1 4 .  I t  w a s  t h *  r e c o m m e n d a t i o n  o f  t h e  G r i e v a n c e  C o u n c i l  t h a t  

t h *  P r e s i d e n t  d i s m i s s  t h e  g r i e v a n c e s .  R .  1 1 .

T u m e o  v. U o f A
4 R A - 9 4 - 4 3  C i v i l
P a g e  4
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T h e  U n i v e r s i t y * *  P r e s i d e n t ,  J e r o m e  X o m i s a r ,  a c c e p t e d  t h a  

r e c o m m e n d a t i o n  o f  t h e  G r i e v a n c e  C o u n c i l  a n d  d i s m i s s e d  T u m a o  a n d  

W a t t u m  *a  g r i e v a n c e s .  R .  3 3 .  I n  s o  d o i n g ,  t h e  P r e s i d e n t  s t a t e d  

t h a t  h «  d i d  n o t  " f u l l y  a g r e a ( ]  w i t h  t h a  s t a t e d  r a t i o n a l e  o f f e r e d  

b y  t h e  G r i e v a n c e  C o u n c i l  i n  s u p p o r t  o f  i t s  r e c o m m e n d a t i o n  t h a t  t h e  

g r i e v a n c e s  b e  d i s m i s s e d . "  R .  3 2 .  H o w e v e r ,  h e  i n d i c a t e d  t h a t  h e  

d i d  " a g r e e  w i t h  t h e  c o u n c i l ' s  c o n c l u s i o n  t h a t  t h e r a  l e  n o t  a  

r e a s o n a b l e  l i v e l i h o o d  t h a t  t h e  m a t t e r s  e o m p l a i n e d  o f  i n  t h e  

g r i e v a n c e s  c o n s t i t u t e  a  v i o l a t i o n ,  m i s i n t e r p r e t a t i o n ,  o r  i m p r o p e r  

a p p l i c a t i o n  o f  a  P o l i c y  o f  t h e  B o a r d  o f  R e g e n t s  .  . .  R . 3 2 .

T h i s  a p p e a l  f o l l o w e d .

I I I .  D IS C U S S IO N  

A . S t a n d a r d  o f , R e v i e w

T h e  a p p r o p r i a t e  s t a n d a r d  o f  r e v i e w  f o r  t h i s  a p p e a l  i s  t h e  

" s u b s t i t u t i o n  o f  j u d g m e n t "  o r  " i n d e p e n d e n t  j u d g m e n t "  s t a n d a r d .  

B e c a u s e  t h i s  a p p e a l  i n v o l v e s  q u e s t i o n s  o f  c o n t r a c t  l a w ,  

c o n s t i t u t i o n a l  l a w .  a n d  s t a t u t o r y  i n t e r p r e t a t i o n ,  t h e  c o u r t  n e e d  

n o t  g i v e  a n y  w e i g h t  t o  t h e  U n i v e r s i t y ' s  c o n c l u s i o n s  w i t h  r e g a r d  t o  

t h e  a p p e l l a n t s '  c l a i m s  b u t  m u s t  i n s t e a d  a p p l y  i t s  o w n  i n d e p e n d e n t  

j u d g m e n t  i n  a s s e s s i n g  t h e  c l a i m s ,  g . g ^ , Z u a l s d o r f  V . U n i v e r s i t y  

o f  A l a s k a ,  7 9 4  P . 2 d  9 3 3 ,  9 3 4  ( A l a s k a  1 9 9 0 ) ;  E a r t h  R e s o u r c e s  C o .  

o f  A l a s k a  v .  S t a t e  D e p a r t m e n t  o f  R e v e n u e .  6 6 5  P . 2 d  9 6 0 ,  9 6 5  ( A l a s k a  

1 9 8 3 )  .

 T h a  c o u r t  i e  r e a t r i c t e d  t o  r e v i e w i n g  t h e  U n i v e r s i t y ' s

.  U o fA  
4 3  C i v i l
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i n t e r p r e t a t i o n  o f  l a w ;  t h a  c o u r t  n a y  n o t  r e v i e w  t h a  w i s d o m  o f  t h a  

U n i v e r s i t y * a  a c t i o n ,  G ro h  v .  r o a n .  5 26  P . 2 d  8 5 3 ,  8 6 6 - 6 7  ( A l e s h a  

1 9 7 4 ) .  T h a t  i s ,  t h a  c o u r t  h a s  t h a  a u t h o r i t y  t o  r a v i a w  . t h a

l a w f u l n e s s  o f  t h a  U n i v e r s i t y * a  a c t i o n  h u t  m a y  n o t  " s u b s t i t u t e  i t *
!•»

j u d g m e n t  a n  t o  t h e  s a g a c i t y  o f  a  r e g u l a t i o n . " .  G ro h . 526  p .  2 d  a t  

3 6 6 .
• , •

B. £acisfeanca..of a "Grievance",

T h *  U n i v e r s i t y  a r g u e *  t h a t  t h e  " a p p e l l a n t s *  c o m p l a i n t  d i d  n o t

c o n s t i t u t e  a  * g r i e v a n c e  * w i t h i n  t h e  m e a n i n g  o f  t h e  U n i v e r s i t y *  a

g r i e v a n c e  p o l i c y . M A p p e l l e e  f i r .  a t  9 .  T h e  c o u r t  d i s a g r e e s .

B o a r d  o f  R e g o n t s  Cnt o R " )  P o l i c y  0 4 . 0 8 . 0 8 ( 1 1 ) (A ) d e f i n e s

" g r i e v a n c e "  a s :

a n  a l l e g a t i o n  o r  c o m p l a i n t  b y  a n  e m p l o y e e  o r  a  g r o u p  o f
e m p l o y e e s  o f  t h e  U n i v e r s i t y  t h a t  t h e r e  h a * ,  b e e n  a
V i o l a t i o n ,  m i s i n t e r p r e t a t i o n  o r  i m p r o p e r  a p p l i c a t i o n  o f  
•  p o l i c y  o f  t h e  B o a r d  o f  R e g e n t s  o r  a  U n i v e r s i t y  
r e g u l a t i o n ,  o r  a b u s e  o f  d i s c r e t i o n  a r i s i n g  f r o m  t h e  
a d m i n i s t r a t i o n  o f  s u c h  a  p o l i c y  o r  r e g u l a t i o n  w h i c h  
a d v e r s e l y  a f f e c t s  t h e  e m p l o y e e  o r  g r o u p  o f  e m p l o y e e s .

R .  3 3 .  A c c o r d i n g  t o  t h e  U n i v e r s i t y ,  i n .  o r d e r  f o r  th e -  a p p e l l a n t s '

c o m p l a i n t  t o  c o n s t i t u t e  a  " g r i e v a n c e " ,  t h e r e  m u a t  b e  " a  l i k ^ a l i h t w x i "

t h a t  t h e  U n i v e r s i t y  v i o l a t e d ,  m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d

a  B O R  p o l i c y  o r  a  U n i v e r s i t y  r e g u l a t i o n .  A p p e l l e e  B r .  a t  9 .

O b v i o u s l y ,  t h e  U n i v e r s i t y ' s  o w n  d e f i n i t i o n  o f  " g r i e v a n c e "  d o e *  .

n o t  i n c l u d e  a  " l i v e l i h o o d "  r e q u i r e m e n t .  . R a t h e r ,  t h e  d e f i n i t i o n

i n d i c a t e s  t h a t  a  g r i e v a n c e  e x i s t s  w h e n  a n  e m p l o y e e  m e r e l y  a l l e g e s

o r  c o m p l a i n s  t h a t  t h e r e  h a s  b e e n  a  v i o l a t i o n  o f  a  l a w  o t  a

T u m e o  v. U o f A
4 P A - 9 4 - 4 3  C i v i l
P a g e  6 6
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U n i v e r s i t y  r e g u l a t i o n . 3

I n  t h i s  c a s e ,  T u m e o  a n d  W a ttu m  a l l e g e  t h a t  t h e  U n i v e r s i t y  

v i o l a t e d :  ( 1 )  a r t i c l e  X , s e c t i o n s  1 ,  3 ,  a n d  7  o f  t h e  A l a s k a

C o n s t i t u t i o n ;  ( 2 )  a r t i c l e  X IX , s e c t i o n  <S o f  t h s  A l a s k a ,  

c o n s t i t u t i o n ;  ( 3 )  AC 1 9 . 6 0 . 3 2 0 ;  ( 4 )  BOR P o l i c y  0 1 . 0 1 , 0 4 ;  a n d  ( S )  

BOR P o l i c y  0 4 . 0 3 , 0 1 .  B e c a u s e  t h i s  a m o u n t s  t o  a n  a l l e g a t i o n  t h a t  

" t h e r e  h a s  b e e n  a  v i o l a t i o n ,  m i s i n t e r p r e t a t i o n  o r  i m p r o p e r  

a p p l i c a t i o n  o f  a  p o l i c y  o f  t h e  B o a r d  o f  R e g e n t s  o r  a  U n i v e r s i t y  

r e g u l a t i o n ,  o r  a b u s e  o f  d i s c r e t i o n  a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  

o f  s u c h  a  p o l i c y  o r  r e g u l a t i o n " ,  t h e i r  c o m p l a i n t  i s  a  " g r i e v a n c e *1 

w i t h i n  t h e  m e a n i n g  o f  BOR p o l i c y  0 4 . 0 8 , 0 8 .

T h e  U n i v e r s i t y  a p p e a r s  t o .  h a v e  c o n f u s e d  t h e  d e f i n i t i o n  o f  

" g r i e v a n c e "  w i t h  t h e  a c t u a l  b a s i s  o n  w h i c h  t h e  G r i e v a n c e  C o u n c i l  

r e c o m m e n d e d  d i s m i s s a l ,  v i z ,. . t h a t  " t h e r e  C w ao ] n o t  a  r e a s o n a b l e  

l i k e l i h o o d  .  t h a t  t h e  m a t t a r  c o m p l a i n e d  o f  w a s  v i o l a t i o n ,  

m i s i n t e r p r e t a t i o n ,  o r  i m p r o p e r  a p p l i c a t i o n  o f  a  p o l i c y  o f  t h e  B o a r d  

o f  R e g e n t s ,  o r  a  u n i  v a r s i t y  r e g u l a t i o n  o r  a n  a b u s e  o f  d i s c r e t i o n  

a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  o f  s u c h  p o l i c y  o r  r e g u l a t i o n  a a  

a p p l i e d  t o  t h e  g r i e v a n t s . ”  r .  1 0 .  T h i s  i s  n o t  a  d e t e r m i n a t i o n  

t h a t  t h e  p u r p o r t e d  g r i e v a n c e  w a s  n o t  a  " g r i e v a n c e " ;  i t  i s  a  

d e t e r m i n a t i o n  m a d e  b e f o r e  h e a r i n g  o f  n o  r e a s o n a b l e  g r o u n d  o f

a X t  t h e  c o u r t  w e r e  t o  a e e a p t  t h e  U n i v e r s i t y ' s  " l i k e l i h o o d *  
r e q u i r e m e n t ,  a n  e m p l o y e e  w o u l d  h a v e  t o  p r o v e  h e  o r  s h e  w a s  " l i k e l y "  
t o  s u c c e e d  o n  a p p e a l  i n  o r d e r  t o  g a i n  a c c e s s  t o  t h e  a p p e l l a t e  
p r o c e s s .  X f  t h e  e m p l o y e e  c o u l d  n o t  s h o w  t h ^ t  h i s  o r  h e r  c o m p l a i n t  
o r  a l l e g a t i o n  v a s  " l i k e l y "  t o  s u e e a e d  o n  a p p e a l ,  t h e  c o m p l a i n t  
w o u l d  c e a s e  t o  b e  a  " g r i e v a n c e " ,

T u m t o  V. U o f A
4 F A - 9 4 - 4 3  C i v i l
P a g e  7  7
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*

s u c e e s * .  BOR P o l i c y  0 4 . 0 8 . 0 8 ( I V )  (C ) p r o v i d e ,  i n  p e r f c i n e n t vj p * r t J

T h e  c h a i r  o f  t h a  g r i e v a n c e  c o u n c i l  s h a l l  p r o m p t l y  p r o v i d e  
a  c o p y  o f  t h o  r e q u e s t  f o r  h e a r i n g  a n d  a l l  o t h e r  
d o c u m e n t a t i o n  s u b m i t t e d  w i t h  t h e  r e q u e s t  t o  t h e  
r e s p o n d e n t .  C o p i e s  s h a l l  a l a o  b e  p r o v i d e d  t o  t h e  ’ ‘ 
u n i v e r s i t y  g e n e r a l  a o u n e e l ,  t h e  c a m p u s  p e r s o n n e l  
d i r e c t o r ,  a n d  t h e  s y s t e m  h u m a n  r e s o u r c e  e x e c u t i v e  
d i r e c t o r .  W i t h i n  t e n  ( 1 0 )  w o r k i n g  d a y o  o f  r e c e i v i n g  t h e  
r e q u e s t  f o r  a  h e a r i n g ,  t h e  g r i e v a n c e  c o u n c i l  s h a l l  m e e t  "  
t o  d e t e r m i n e  w h e t h e r  t h e r e  i s  a  r e a s o n a b l e  l i k e l i h o o d  
t h a t  t h e  m a t t e r  c o m p l a i n e d  o f  w a s  a  * v i o l a t i o n ;  
m i s i n t e r p r e t a t i o n ,  o r  i m p r o p e r  a p p l i c a t i o n  o f  a  p o l i c y  
o f  t h *  B o a r d  o f  R e g e n t * ,  o r  a  u n i v e r s i t y  r e g u l a t i o n ,  o r  ' 
a b u s e  o f  d i s c r e t i o n  a r i s i n g  f r o m  t h e  a d m i n i s t r a t i o n  o t  
s u c h  p o l i c y  o r  r e g u l a t i o n  a e  a p p l i e d  t o  t h e  g r i e v a n t .
A  m a j o r i t y  o f  t h *  g r i e v a n c e  o o u n c i l  m e m b e r s h i p  s h a l l  
c o n s t i t u t e  a  q u o r u m .

T h e  g r i e v a n c e  c o u n c i l ' s  d e t e r m i n a t i o n  s h a l l  b e  b a s e d  o n  
a  r e v i e w  o f  t h a  w r i t t e n  r e q u e s t  f o r  a  h e a r i n g ,  a l l  o t h e r  
d o c u m e n t a t i o n  s u b m i t t e d ,  a n d  t h o  w r i t t e n  r e s p o n s e s  o f  t h e  
r e s p o n d e n t  a n d / o r  t h e  r e s p o n d e n t ' s  s u p e r v i s o r .  T h e  
c o u n c i l  m a y  a l s o  d i r e c t  q u e s t i o n s  t o  t h e  g r i e v a n t ,  i f  
n e c e s s a r y .

W i t h i n  f i v e  ( S )  w o r k i n g  d a y s  o f  t h e  g r i e v a n c e  c o u n c i l ' s  
d e t e r m i n a t i o n ,  t h e  g r i e v a n c e  c o u n c i l  c h a i r  s h a l l  p r o v i d e  ’*'• 
a  w r i t t e n  e x p l a n a t i o n  o f  t h o  d e t e r m i n a t i o n ,  t o  t h e  
g r i e v a n t ,  r e s p o n d e n t ,  a n d  c h a n c e l l o r .  I f  t h e  
d e t e r m i n a t i o n  i s  m a d e  t h a t  t h e r e  i s  n o  r e a s o n a b l e  
l i k e l i h o o d  t h a t  t h e r e  h a s  b e e n  a  . v i o l a t i o n ,  
m i s i n t e r p r e t a t i o n ,  i m p r o p e r  a p p l i c a t i o n ,  o r  a b u s e  o f  
d i s c r e t i o n  a r i s i n g  fren t h a  a d m i n i s t r a t i o n  o f  a  B o a r d  o f  
R e g e n t s  p o l i o y  o r  U n i v e r s i t y  r e g u l a t i o n  a s  a p p l i e d  t o  t h e  . 
g r i e v a n t ,  t h e  g r i e v a n c e  c o u n c i l  s h a l l  r e c o m m e n d  t h a t  t h e  
c h a n c e l l o r  d i s m i s s  t h e  m a t t e r ,  i f  t h e  c h a n c e l l o r  a c c e p t s  
t h e  r e c o m m e n d a t i o n  t o  d i s m i s s  t h e  m a t t e r ,  n o t i f i c a t i o n  ’ 
o f  t h e  d i s m i s s a l  s h a l l  b e  t r a n s m i t t e d  b y  t h e  c h a n c e l l o r  
t o  t h e  g r i e v a n t  w i t h i n  f i v e  ( 8 ) w o r k i n g  d a y * .

R .  3 7 - 3 8 .  T h u s ,  t h e  d e c i s i o n  t h a t  t h e r e  1 *  n o  r e a s o n a b l e

l i k e l i h o o d  o f  a  v i o l a t i o n ,  m i s i n t e r p r e t a t i o n  o r  m i s a p p l i c a t i o n

n  d e c i s i o n  o n  t h e  m e r i t s .  Z t  i s  n o t  a  d e c i s i o n  t h a t  t h *  p a r t l a s *

c o m p l a i n t  w a s  n o t  a  " g r i e v a n c e . "

T u m e o  v. U o f A
4 T A - 9 4 - 4 3  C i v i l
P a g e  ft a
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C , M a r . l t f t l - g . t a t u *  D i s c r i m i n a t i o n

■ A l t a i c *  s t a t u t e  l®  « n o . 3 3 0 ( a )  ( i )  a a k a s  i t  u n l a w f u l  f o r  a n  

e m p l o y e r :

t o  d i s c r i m i n a t e  a g a i n e t  a  p e r s o n  i n  c o n r j o n s a t i o n  o r  i n  
& t a r n ,  c o n d i t i o n ,  o r  p r i v i l e g e  o f  e m p lo y  i e n t  b e c a u s e  o f  
t h o  p e r s o n ' a  .  .  .  m a r i t a l  s t a t u s  .  .  * .

’S i m i l a r l y ,  u n d e r  BOR P o l i c y  0 4 . 0 3 . 0 1 ( B ) ( 1 ) ( a ) :
•

T h e  U n i v e r s i t y  o f  A l a s k a  d o e s  n o t  e n g a g e  i n  i m p e r m i s s i b l e  
d i s c r i m i n a t i o n .  I n  a c c o r d a n c e  w i t h  f e d e r a l  a n d  s t a t e  
l a w ,  t h a  u n i v e r s i t y  o f  A l a s k a  m a k a a  i t *  p r o g r a m *  a n d  
a c t i v i t i e s  a v a i l a b l e  w i t h o u t  d i s c r i m i n a t i o n  o n  t h e  b a e i *  
o f  .  .  .  m a r i t a l  s t a t u s  ,  ,  ,  .

I f  t h e  U n i v e r s i t y  i s  d i s c r i m i n a t i n g  a g a i n s t  T u m e o  a n d  W a t tu m  b a s e d

o n  t h e i r  m a r i t a l  s t a t u s  i n  v i o l a t i o n  o f  A S 1 8 . S O . 2 2 0 ( a )  ( 1 ) ,  i t  l a

a l s o  v i o l a t i n g  BOR P o l i c y  0 4 . 0 3 . 0 1 ( B ) ( 1 ) ( a ) .  I f  t h e  U n i v e r s i t y ' s

health e*re plan doe* discrim inate on the basis of m arita l status

i n  v i o l a t i o n  o f  1 8 . 8 0 . 2 2 0 ( a ) ( 1 ) ,  t h e  P r e s i d e n t 1*  d e c i s i o n  i n  t h i s

c a s e  m u s t  b e  r e v e r s e d .

T h e  a p p e l l a n t *  a r g u e  t h a t  t h e  U n i v e r s i t y  e x t e n d *  e l i g i b i l i t y

f o r  h e a l t h  c o r e  c o v e r a g e  t o  a n  e m p l o y e e ' s  d o m e s t i c  p a r t n e r  o n l y  i f

t h s  p a r t n e r  a n d  t h e  e m p l o y e e  a c e  m a r r i e d .  T h e y  n o t e  t h a t  e m p l o y e r *

p r o v i d e d  b e n e f i t s  a r e  c o n s i d e r e d  " c o m p e n s a t i o n "  t o  a n  e m p l o y e e .

fiffift N e w p o r t  Wevs Shipbuild in g  and Dry Dock Co. v. E E O C . 482 U.S.

6 6 8 ,  6 8 2 ,  7 7  h . £ d . 2 d  8 9 ,  1 0 1  (1983) ( h e a l t h  i n s u r a n c e  b e n e f i t s  a r e

" c o m p e n s a t i o n ,  t a n a s ,  c o n d i t i o n s ,  o r  p r i v i l e g e s  o f  e m p l o y m e n t "  f o r

p u r p o s e s  o f  T i t l a  V I I ) 3 ;  R a g l a n d  v .  H r r r i a o n - y n u d s e n  C o . , .  7 2 4  P . 2 d

* T h e  A l a s k a  H u m an  R ig h t* -  A c t; ( a s  i t . 8 0 . 2 2 0 }  o f f e r s  b r o a d e r  
p r o t e c t i o n  t o  e m p l o y e e s  t h a n  d o e s  T i t l e  V I I .  X M fldfrka V,. M afrQ gg 
A l e s h a  D rillin g . I n c . . 7 « 8  p . 2 d  1 1 2 3 ,  1 1 3 2  ( A l a s k a  1989) f  H fiH d S A lX

T u m e o  v. U o f A
4 F A - S 4 - 4 3  C i v i l
p a g e  3  9
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5 1 9  ( A l a s k a  1 9 3 6 ) ( v e s t e d  f r i n g e  b e n e f i t s  i n c l u d i n g  h e a l t h  

i n s u r a n c e  p l a n a  a r e  " u a g a s 11 f o r  p u r p o s e s  o f  A l a s k a  w o r k e r s '  

C o m p e n s a t i o n  A c t a ) ;  G o rm a n  v .  e i t v  o i L H a i n e a . 6 7 3  P . 2 d  646 ,  6 4 9  n , S  

( A l a s k a  1 9 8 4 )  ( n t h o  c i t y  h a d  t h o  p o w e r  t o  i n c l u d e  d i s a b i l i t y  

p e n s i o n  b e n e f i t s  i n  t h e  c o m p e n s a t i o n  p r o v i d e d  t o  i t s  e m p l o y e e s 1*)
i»

T h a  A l a s k a  S u p r e m o  C o u r t  h a s  d e c i d e d  tw o  c a s e s  r e g a r d i n g  

d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s  i n  v i o l a t i o n  o f  t h a .  

A l a s k a  H u m a n  R i g h t s  A c t ,  F o r e m a n  v .  A n c h o r a g *  E q u a l  .  R i g h t s  

C o m m i s s i o n .  7 7 9  P . 2 d  1 1 9 9  ( A l a s k a  1 9 8 9 ) ,  a n d  S t f a n n a r  v .  A n c h o r a g e  

JE g u a l_ _ R lq h t8 _  C o m m iB a io n . 8 7 4  P . 2 d  2 7 4  ( A l a s k a  1 9 9 4 ) .  J&ofch c a s e s  

i n v o l v e  A S 1 8 . 8 0 . 2 4 0 ,  w h i c h  p r o h i b i t s  d i s c r i m i n a t i o n  i n  h o u s i n g . 8

I n  T o r n r a a n , a n  u n m a r r i e d  w om an  a t t e m p t e d  to .  r e n t  a n  a p a r t m e n t  

f o r  h e r  f a m i l y ,  w h i c h  c o n s i s t e d  o f  h e r  b a b y ,  t h e  b a b y ' s  f a t h e r  a n d  

h e rse lf. T h o  F o r e m a n s  * r e f u s e d  to  r e n t  t o  her because s h e  and the 

f a t h e r  w e r e *  n o t  m a r r i e d .  T h e y  w o u l d  h a v e  r e n t e d  t o  h e r  i f  s h e  h a d  

b e e n  m a r r i e d  o r  i f  o n l y  t h e  b a b y  a n d  t h e  w om an  p l a n n e d  t o  r e s i d e  

i n  t h e  a p a r t m e n t .  T h e  F o r e m a n s  m a i n t a i n e d  t h a t  t h e  r e f u s a l  w a s  n o t  

d i s c r i m i n a t i o n  b e c a u s e  t h e  s t a t u t e  d i d  n o t  r e a c h  d i s c r i m i n a t i o n  

a g a i n s t  t w o  c o h a b i t i n g  p e o p l e .  T h e  c o u r t  r u l e d  t h a t  A S  1 8 , 9 0 . 2 4 0  

w a s  i n t e n d e d  t o  p r o t e c t  u n m a r r i e d  o o u p l e s .  T h e  c o u r t  s t a t e d :

We c o n c l u d e  t h a t  s t a t s  a n d  m u n i c i p a l  p r o h i b i t i o n s

v .  . A l a s k a  W ood  P r o d u c t o .  I n c . .- 6 0 1  P . 2 d  5 8 4 ,  5 8 5  ( A l a s k a  1 9 7 * ) .

* T h e  U n i v e r s i t y  h a s  n o t  c h a l l e n g e d  t h e  a s s e r t i o n  t h a t  s u c h  
b e n e f i t s  a r e  " c o m p e n s a t i o n 1* t o  t h e  e m p l o y e e .

3A S  1 8 * 8 0 . 2 2 0 ,  a t  i s s u e  h e r e ,  p r e c l u d e s  d i s c r i m i n a t i o n  i n  
e m p l o y m e n t .

T u m e o  v .  U o f  A 
4 F A - 9 4 - 4 3  C i v i l
P a g o  1 0  1 0
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a g a i n s t  d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  s t a t u s  p r o t e c t  
t h e  r i g h t s  o f  u n m a r r i e d  c o u p l e s .  T h a  f o r e m a n s  w o u l d  h a v o  
r e n t e d  t h e  a p a r t m e n t  t o  H o h m an , K i e f e r  a n d  t h *  i n f a n t  h a d  
H o h m a n  a n d  K i e f e r  b o o n  m a r r i e d ;  t h a  F o r e m a n *  r * £ u s a d  t o  

• r e n t  t h e  a p a r t m e n t  o n l y  a f t e r  t h e y  l e a r n e d  t h a t  H o h m a n  
a n d  K i e f e r  w a r e  n o t  m a r r i e d .  T h i s  c o n s t i t u t e s  u n l a w f u l  

- d i s e r i m i n a t i o n  b a s e d  o n  m a r i t a l  s t a t u s .

jgagffisafl/ 779 P.2d at 1203*

I n  S w a n n e r . a  l a n d l o r d  r e f u s e d  t o  r e n t  t o  u n m a r r i e d

c o u p l e *  w h o  w e r e  c o h a b i t i n g  o u t s i d e  o f  m a r r i a g e .  S w a n n e r  c l a i m e d

h a  d i d  n o t  d i s c r i m i n a t e  b a s e d  o n  m a r i t a l  s t a t u s , ,  b u t  r a t h e r  b a s e d

o n  c o n d u c t ,  c o h a b i t i n g .  T h e  c o u r t  r s j a c t e d  t h i s  a r g u m e n t :

S w a n n e r  c a n n o t  r e a s o n a b l y  c l a i m  t h a t  h e  d o e s  n o t  r e n t  o r  
s h o w  p r o p e r t y  t o  c o h a b i t a t i n g  e o u p l e a  b a s e d  o n  t h e i r  
c o n d u c t  ( l i v i n g  t o g e t h e r  o u t s i d e  o f  m a r r i a g e )  a n d  n o t  
t h e i r  m a r i t a l  s t a t u s  w h e n  t h e i r  m a r i t a l  s t a t u s  
( u n m a r r i e d )  i s  w h a t  m a k e s  t h e i r  c o n d u c t  i m m o r a l  i n  h i s  
o p i n i o n *  T h e  u n d i s p u t e d  f a c t o  d e m o n s t r a t e  t h a t  S w a n n e r  
w o u l d  h a v e  r e n t e d  t o  t h a  p r o s p e c t i v e  t e n a n t s  i f  t h e y  v a r a  
m a r r i e d .  S w a n n e r ‘ a  a r g u m e n t  t h a t  h e  d i s c r i m i n a t e d  
a g a i n s t  t h e  p r o s p e c t i v e  t e n a n t s  b a s e d  o n  t h e i r  c o n d u c t  
a n d  n o t  t h e i r  m a r i t a l  s t A t u a  i s  w i t h o u t  m e r i t .

8 7 4  P . 2 d  a t ’ 2 7 $  n .  4*  S w a n n e r  a l s o  m a i n t a i n e d  t h a t  e n f o r c e m e n t  o f

t h e  a n t i d i s c r i m i n a t i o n  s t a t u t e s  v i o l a t e d  h i s  r i g h t  t o  f r a *  e x e r c i s e

o f  h i s  r e l i g i o n .  T h e  c o u r t  a l s o  r e j e c t e d  t h i s  a r g u m e n t  a s  w e l l .

8 7 4  P . 2 d  a t  2 8 4 .

T u m e o  a n d  W a t tu m  c o r r e c t l y  a r g u e  t h a t  Swanner a n d  F o r e m a n  a r e

c o m p e l l i n g  a u t h o r i t i e s  f o r  t h i s  c a s e .  H e r e ,  t h e  U n i v e r s i t y  w o u l d

p r o v i d e  h e a l t h  c a r e  c o v e r a g e  t o  t h e s e  c o u p l e s  i f  t h e y  w e r e  m a r r i e d

a n d - i s  r e f u s i n g  t o  p r o v i d e  h e a l t h  c a r e  c o v e r a g e  o n l y  b e c a u s e  t h e y

a r e  n o t  m a r r i e d *  T h a  U n i v e r s i t y  s t a n d s  i n  t h e  s h o e s  a s  t h e

Foremans and Swanner.

T h e  U n i v a r s i t y ,  b y  p r o v i d i n g  a d d e d  h e a l t h  c a r s  c o v e r a g e  f o r

T u m e o  v. U o f A
4 F A - 9 4 - 4 3  C i v i l
P a g e  l l  11
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m a r r i e d  e m p l o y e e s  b u t  n o t  f o r  u n m a r r i e d  e m p lo y e e * * ,  i s  c o m p e n s a t i n g  

m a r r i e d  em p lo y e® * *  t o  a  g r e a t e r  e x t a n t  t h a n  i t  c o m p e n s a t e s  u n m a r r i e d  

e m p l o y ® * * .  Am a  r e s u l t ,  t h e  d e f i n i t i o n  o f  " d e p e n d e n t ”  i n  t h a  

U n i v e r s i t y * e  h e a l t h  c a r e  p l a n  p l a i n l y  r e s u l t s  i n  d i s c r i m i n a t i o n  o n

t h e  b a s i s  o f  m a r i t a l  s t a t u s . *  «
• «

T h e  U n i v e r s i t y ' s  G r i e v a n c e  C o u n c i l  ( a n d  t h e  U n i v e r s i t y ' s

P r e s i d e n t ,  t o  t h a  e x t e n t  t h a t  h a  r a l i a d  o n  t h e  G r i e v a n c e  c o u n c i l ' s

r a t i o n a l e )  m i s a p p l i e d  s t a t e  l a v  i n  m a k i n g  t h e  d e c i s i o n  i n  t h i s

c a s e .  T h e  G r i e v a n c e  c o u n c i l  e x p l a i n e d  i t s  h o l d i n g  t h a t  t h e

U n i v e r s i t y  h a d  n o t  d i s c r i m i n a t e d  a g a i n s t  t h e  a p p e l l a n t s  o n  t h e

b a s i s  o f  m a r i t a l  s t a t u s :

( S ] a m e - s e x  m a r r i a g e  i s  n o t  r e c o g n i z e d  b y  A l a s k a  l a v  a n d  
h e n c a  t h o  m a r i t a l  c o n d i t i o n  o f  b e i n g  m a r r i e d  i s  n o t  
f u l f i l l e d  b y  t h e  g r i e v a n t s  a n d  h o n e ®  t h e r e  w a e  n o t  a  
r e a s o n a b l e  l i k e l i h o o d  t h a t  r e s p o n d e n t  v i o l a t e d ,  
m i s i n t e r p r e t e d ,  o r  i m p r o p e r l y  a p p l i e d  B o a r d  o f  R e g e n t s  
p o l i c y  w i t h  r e g a r d  t o  t h e  m a r i t a l  s t a t u s  o f  t h e  
g r i e v a n t * *  o n l y  i f .  g r i e v a n t * . n o t  b e i n g  i n  t h e  m a r i t a l  
s t a t u s  o f  m a r r i a g e  u n d e r  s t a t e  l a w ,  h » d  b e a n  d e n i e d  
b e n e f i t *  o n l v _  a v a i l a b l e  t o  t h o s e  f a l l l n o _ _ u n d e r  t h e  
m a r i t a l  r s t a t u s ! ,  o f .  b o i n g , s i n g l e .  ( o r  . u n m a r r i e d ) - , -  c o u l d  . 
. t h e  . q r i e v a n t a , , u n m a r r i e d  u n d e r  s t a t e  l a w ,  b o  . c o n s i d e r e d  
t o - h a v e  b e e n  d i s c r i m i n a t e d  a g a l n c t  b e c a u s e  o f  t h e i r ,  
m a r i t a l  c o n d i t i o n .

R . 1 3 - 1 4  ( e m p h a s i s  a d d e d ) * A p p a r e n t l y ,  t h e  G r i e v a n c e  C o u n c i l
i

t h o u g h t  t h a t  t o  p r o v e  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  a  p e r s o n  w a s  

r e q u i r e d  t o  s h o w  t h a t  h e  o r  s h e  w a s  d e n i e d  b e n e f i t s  a v a i l a b l e  o n l y  

t o  e m p l o y e e s  w h o  a r e  o f  t h e  g a m e  m a r i t a l  s t a t u s .  I n s t e a d ,  m a r i t a l

* T h e  U n i v e r s i t y  h a s  n o t  s u g g e s t e d  a n y  " r e a s o n a b l e  d e m a n d *  o f
t h e  p o s i t i o n "  h e l d  b y  e i t h e r  T u m eo  o r  w a t t u m  t h a t  w o u l d  r e q u i r e  
d i s t i n c t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s .  S & &  A S  
1 8 . 8 0 . 2 2 0 ( e ) ( 1 ) ;  K c L * a n  v .  d t e t a . 5 8 3  P . 2 d  $ 6 7 ,  $ 6 9  ( A l a s k a  1 8 7 8 ) .
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s t a t u s  d i s c r i m i n a t i o n  m a y  b e  p r o v e d  b y  a  s h o w i n g  t h a t  a  p a r s o n  w a s  

d e n i e d  b e n e f i t s  a v a i l a b l e  o n l y  t o  e m p l o y e e s  w h o  a r e  o f  a  d i f f e r w n E  

m a r i t a l  s t a t u s .  l a a ,  « * £ * . ,  S X & m & Z , 8 7 4  P . 2 d  a t  2 7 8 .  T h a t  i o ,  a  

s i n g l e  p a r s o n  m ay  s h o w  t h a t  h a  o r  s h e  i s  b e i n g  d e n i e d  b e n e f i t s  o n l y  

a v a i l a b l e  t o  m a r r i e d  p e r s o n s ,  s u c h  a  s h o w i n g  h a s  b e e n  m a d e  h e r e .

W h e t h e r  T u m e o  a n d  A n d e r s  o r  W a ttu m  a n d  H o c l e n d o n  a r e  a b l e  t o
*

o b t a i n  a  m a r r i a g e  l i c e n c e  i n  A l a s k a  i s  i r r e l a v a n t  t o  t h i s  c o u r t ' s  

h o l d i n g .  D i s c r i m i n a t i o n  a g a i n s t  u n m a r r i e d  c o u p l e s ,  e v e n  w h e n  t h e y  

a r e  o f  t h e  s a m e  s e x .  c o n s t i t u t e s  d i s c r i m i n a t i o n  b a a e d  o n  m a r i t a l  

s t a t u s .  5 4 ® ,  Z a h o r i a n  v .  R u s s e l l  P i t t _ f t e a l . . E s t a t e  A g e i^ g y ,

3 0 1  A . 2 d  7 5 4 ,  7 5 7  ( N . J .  1 9 7 3 ) ;  c i t e d  b y  F o r e m a n . 7 7 9  P . 2 d  a t  1 2 0 2
♦

P l . 7 . t

T h e  U n i v e r s i t y  c l a i m s  t h a t  t h e  c o u p l e s  i n  q u e s t i o n  i n  t h i s

c a s e  a r e  n o t  S i m i l a r l y  s i t u a t e d "  t o  m a r r i a d  e m p l o y e e s  b e c a u s e

m a r r i e d  e m p l o y e e s  a x e  l e g a l l y  o b l i g a t e d  t o  s u p p o r t  t h e i r  s p o u s e s

w h i l e  u n m a r r i e d  e m p l o y e e s  a r e  n o t  l e g a l l y  r e q u i r e d  t o  s u p p o r t  t h e i r

p a r t n e r * .  £ & a  V o v l f l i  v . V o v l e s . 6 4 4  P . 2 d  8 4 7 ,  8 4 9  ( A l a s k a  1 9 8 2 )

( t h e r e  i s  a  l e g a l  o b l i g a t i o n  o f  s u p p o r t  e m b o d i e d  i n  a  m a r i t a l

r e l a t i o n s h i p ) .  T h e  U n i v e r s i t y  s t a t e s ;

i n  t h e  S t a t e  o f  A l a s k a ,  t h e r e  i s  a  m u t u a l  d u t y  o f  g e n e r a l  
f i n a n c i a l  s u p p o r t  b e t w e e n  m a r r i e d  i n d i v i d u a l s .  T h e r e  i s  
n o  s i m i l a r  o b l i g a t i o n  b e t w e e n  u n m a r r i e d  c o u p l e s  o f  a n y  
g e n d e r .  T h i s  o b l i g a t i o n  m a y  b e  c o m p e l l e d  b y  t h e  s t a t e  
a n d  e n f o r c e d  i n  t h e  c o u r t s .  B e c a u s e  o f  t h e  o b l i g a t i o n  
o f  g e n e r a l  f i n a n c i a l  s u p p o r t ,  a p p e l l a n t s *  l e g a l  s t a t u s e s  
a r e  n o t  s i m i l a r  t o  t h o e e  o f  m a r r i e d  U n i  v a r s i t y  e m p l o y e e s .  
A c c o r d i n g l y ,  t h e  d i s p a r a t e  . t r e a t m e n t  a l l e g e d  b y  
a p p e l l a n t s  i n  t h a  a p p l i c a t i o n  o f  t h o  U n i v e r s i t y ' s  
d e f i n i t i o n  o f  " d e p e n d e n t , » a l t h o u g h  " d i s c r i m i n a t o r y , "  i s  
n o t  v i o l a t i v e  o f  A S 1 8 . 8 0 . 2 2 0 .
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A p p o l l e e ' o  f i r .  a t  2 0 .

T h e  U n i v e r s i t y ' s  a r g u m e n t  a p p a r e n t l y  g o e s  l i k n  t h i s :  ( i j  i t

n a y  l a w f u l l y  d i s c r i m i n a t e  a m o n g  I t s  e m p l o y e e *  b y  o f f e r i n g  h e a l t h ,  

c o r e  b e n e f i t s  t o  t h o s e  p e r s o n a  f o r  w hom  i t *  e m p l o y e e *  e r e  o b l i g a t e d  

t o  p r o v i d e  f i n a n c i a l  s u p p o r t .  (3}  M a r r i e d  e m p l o y e e *  a r e  l e g a l l y  

o b l i g a t e d  t o  s u p p o r t  t h e i r  s p o u s e s .  ( 3 )  T h e r e f o r e ,  t h *  U n i v e r s i t y  

m a y  d i s c r i m i n a t e  o n  t h e  b a s i s  o f  m a r i t a l  status.

T h e  U n i v e r s i t y ' s  a r g u m e n t  i s  f l a w e d . 7 T h e  U n i v e r s i t y 1*  

a r g u m e n t  i e  b a s e d  o n  t h *  a  am® l o g i c a l  e r r o r  t h a t  p l a g u e d  S c a n n e r  i  

t h e  l o g i e  i s  t a u t o l o g i c a l .  T h a  U n i v e r s i t y  s a y s  t h a t  i t  i s  n o t  

d i s c r i m i n a t i n g  b a e a d  o n  m a r i t a l  s t a t u s  b u t  r a t h e r  o n  t h e  l e g a l  

o b l i g a t i o n  o f  m u t u a l  s u p p o r t .  H o w e v e r ,  b y  t h e  U n i v e r s i t y ' s  l o g i c  

t h e  o n l y  w a y  t o  h a v e  a  l e g a l  o b l i g a t i o n  o f  m u t u a l  s u p p o r t  i s  

t h r o u g h  m a r r i a g e .  T h u a ,  t h i s  i s  a  d i s t i n c t i o n  w i t h o u t  m e a n i n g ,  

j u s t  am  S w a n n e r * e  " c o n d u c t "  a r g u m e n t  warn a  d i s t i n c t i o n  w i t h o u t  

m e a n i n g .

T h e  U n i v e r s i t y  a r g u e *  t h a t  S v a n n a r  a n d  y o r a m a n  a r e  " c l e a r l y  

d i s t i n g u i s h a b l e  f r o m  t h e  i n s t a n t  c a s e "  b e c a u s e  i n  t h o s e  c a s e s  

" t h e r e  w a s  n o  d i s t i n c t i o n  b e t w e e n  t h e  u n m a r r i e d  a p p l i c a n t s  a n d  

m a r r i e d  r e n t e r s . "  A p p e l l e e  f i r .  a t  3 1 .  T h e  U n i v e r s i t y  c l a i m s  t h a t  

" a l t h o u g h  t h e  A l a s k a  S u p r e m e  C o u r t  d i d  n o t  a r t i c u l a t e  t h i s  f a c t ,

7T h *  l o g i c a l  - e x t e n s i o n  o f  t h e  U n i v e r s i t y ' s  a r g u m e n t  w o u l d  
p e r m i t  t h o  U n i v e r s i t y  t o  p a y  e x t r a  t o  e m p l o y e e s  f o r  t h e i r  w o r k  
b a s e d  o n  t h e i r  l e g a l  o b l i g a t i o n  t o  s u p p o r t  a  s p o u s e .  T h u s ,  a  
s i n g l e  p e r s o n  m i g h t  b e  p a i d  $ 5 0  f o r  a  j o b  f o r  w h i c h  a  m a r r i e d  
p e r s o n  m i g h t  b e  p a i d  $ l o o .  s u c h  a  r e s u l t  w o u l d  p l a i n l y  b e  u n l a w f u l  
d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  a f e a t u * .
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t h ©  a p p l i c a n t s  f o r  r e n t a l  p r o p e r t y  v a r a  ’ s i m i l a r l y  s i t u a t e d *  t o  

m a r r i e d  r a n t e r s . * *  A p p e l l e e  B r .  a t  2 1 *  I t  a r g u e s  t h a t  " C i j n  o r d e r  

t o  .b ©  u n l a w f u l ,  d i s c r i m i n a t o r y  t r e a t m e n t  m u s t  b e  d i r e c t e d  t o w a r d  

i n d i v i d u a l *  w h o  a r *  ‘ s i m i l a r l y  s i t u a t e d .  • "  A p p e l l a n t  B r .  a t  1 6 .

T h e  U n i v e r s i t y  d o e s  n o t  e x p l a i n  w h y  i t  b e l i e v e s  t h a t  t h e
i

h e t e r o s e x u a l  c o u p l e s  i n  S w a n n e r  a n d  F o r e m a n  w e r e  s i m i l a r l y  s i t u a t e d  

t o  m a r r i e d  r e n t e r s  w h i l e  t h e  h o m o s e x u a l  c o u p l e s  i n  t h i s  c a t *  a r e  

n o t  s i m i l a r l y  s i t u a t e d  t o  m a r r i e d  e m p l o y e e s .  T w o  p o s s i b i l i t i e s *  

c o m e  t o  m i n d .  F i r s t ,  i t  m a y  b e  t h a t  t h e  U n i v e r s i t y  b e l i e v e *  t h a t  

t h *  S w a n n e r / F o r e m e n  c o u p l a n  w o r e  " s i m i l a r l y  s i t u a t e d * 1 t o  m a r r i e d  

c o u p l e *  b e c a u s e  t h e y  w o u l d  h a v e  b e e n  a l l o w e d  t o  m a r r y  b u t  c h o s e  

n o t  t o ,  u n l i k e  t h e  c o u p l a a  i n  t h i s  c a s e  w h o  t h a  U n i v e r s i t y  c l a i m *  

a r ®  n o t  p e r m i t t e d  t o  m a r r y ,  s u c h  a  d i s t i n c t i o n  i s  i r r e l e v a n t . *

N e x t ,  i t  m ay  b e  t h a t  t h a  U n i v e r s i t y  b e l i e v e *  t h a t  t h a  

S w a n n e r / F o r e m a n  c o u p l e *  w e r o  " s i m i l a r l y  s i t u a t e d * 1 t o  m a r r i e d  

C o u p l e s  b e c a u s e  t h e y  w e r e  f i n a n c i a l l y  i n t e r d e p e n d e n t  w h i l e  t h e  

c o u p l e *  i n  t h i a  c a s e  a r e  n o t .  C e r t a i n l y ,  u n m a r r i e d  h e t e r o s e x u a l *  

h a v e  n o  m o r e  c l a i m  t o  f i n a n c i a l  i n t e r d e p e n d e n c e  t h a n  u n m a r r i e d  

h o m o s e x u a l * .  T h e r e f o r e ,  t h i s  r a t i o n a l e  d o e s  n o t  I n d i c a t e  t h a t  t h e  

g w a r . n e r / F o r a m a n  c o u p l e *  w e r e  " s i m i l a r l y  s i t u a t e d "  t o  m a r r i e d

® E v e n  i f  t h i a  d i s t i n c t i o n  v e r a  r e l e v a n t ,  t h *  U n i v e r s i t y  w o u l d  
h a v a  t o  s h o w  t h a t  s a m e - s e x  m a r r i a g e s  a r e  p r o h i b i t e d  i n  A l a s k a .  
T h o  A l a s k a  S u p r e m e  c o u r t  h a *  n o t  b e e n  a s k e d  t o  d e c i d e  w h e t h e r  
A l a s k a ’ s  m a r r i a g e  s t a t u t e  a l l o w s  f o r  s a m a - e o x  m a r r i a g e s .  T h e  
m e m o r a n d u m  f r o m  t h e  p r e s i d i n g  j u d g e  o £  t h e  T h i r d  J u d i c i a l  D i s t r i c t  
i s  n o t  a  c o n c l u s i v e  s t a t e m e n t  o f  t h e  l a v  i n  t h i s  r e g a r d .  A p p e l l e e  
K x h .  A .  T h e  U n i v e r s i t y  h a s  p r o v i d e d  n o  l e g a l  a r g u m e n t  t h a t  s u c h  
m a r r i a g e *  a r e  p r o h i b i t e d .

T u m e o  v. U o f A
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c o u p l e *  w h i l e  t h e  c o u p l e *  i n  t h i a  c a s e  a r e  n o t .

T h e  u n i v e r s i t y  a l s o  a r g u e *  t h a t  " [ a j n  a l m o s t  i d e n t i c a l  a * c  o f  

f a c t a  a *  t h o s *  p r e s e n t e d  h e r e  w a s  b e f o r e  t h e  W i s c o n s i n  c o u r t  o f  

A p p e a l s  i n  P h i l l i p s  v .  W i s c o n s i n  P e r s o n n a l . C o n n a l s g i o n . "  1 6 7  w t * . 3 c i
• t

2 0 5 ,  4 0 2  N 'W .S d  1 2 1  ( W i s . A p p .  1 9 9 2 ) .  I n  r e s p o n s e ,  T u m e o  a n d  W a t tu m  

c l a i m  t h a t  t h e  P h i l l i p s  o p i n i o n  r e s t *  u p o n  a  m a t e r i a l l y  d i f f e r e n t  

s t a t u t o r y  s c h e m e .

T h e  c o u r t  d o e s  n o t  r e g a r d  P h j l l i p * , a s  p e r s u a s i v e  a u t h o r i t y .  

T h e  c o u r t  i n  P h i l l i p s  f a c e d  a  m u eh  d i f f e r e n t  s t a t u t o r y  s c h e m e .  

T h e r e  t h e  c o u r t  w a s  f a c e d  w i t h  tw o  p o t e n t i a l l y  i n c o n s i s t e n t  

s t a t u t e s t  o n e  p r o h i b i t e d  d i s c r i m i n a t i o n ,  b a s e d  o n  m a r i t a l  s t a t u s ,  

t h *  o t h e r  d e f i n e d  " d e p e n d e n t 1* f o r  t h e  s t a t e  h e a l t h  i n s u r a n c e  p l a n  

a s  " s p o u s e . "  W h e r e  t w o  s t a t u t a a  a r e  i n c o n s i s t e n t ,  t h *  c o u r t ’ s  t a s k  

i s  t o  R e c o n c i l e  t h e m  i n  s u c h  a  w ay  a s  n o t  t o  n u l l i f y  e i t h e r .  H e r *
•* i •

t h e r e  i s  o n l y  o n e  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t :  A S  1 8 . 8 0 . 3 2 0  

p r o h i b i t s  d i s c r i m i n a t i o n  b a a e d  o n  m a r i t a l  s t a t u * .  T h e r e  i s  n o  

c o m p e t i n g  a t a t u t c  w h i c h  r e q u i r e s  i n t e r p r a t a t i '  • g y m n a s t i c * .

T h e  U n i v e r s i t y  a l s o  a r g u e s :

t h e  q u e s t i o n  b e f o r e  t h i s  c o u r t  i s  n o t  w h e t h e r  t h e  
U n i v e r s i t y  s h o u l d  p r o v i d e  c o v e r a g e  t o  u n m a r r i e d  
i n d i v i d u a l s  o r  w h e t h e r  s t a t e  o r  f e d e r a l  l a w  p r e v e n t s  t h *  
U n i v e r s i t y  f r o m  d o i n g  « o .  I n s t e a d ,  t h *  q u e s t i o n  b e f o r e  
t h e  c o u r t  i s  w h e t h e r  s t a t e  o r  f e d e r a l  l a w  r e q u i r e s  t h e  
U n i v e r s i t y  t o  o f f e r  c o v e r a g e  t o  u n m a r r i e d  i n d i v i d u a l s .

A p p e l l e e  B r .  a t  2 5 .  T h a  u n i v e r s i t y  m i s s t a t e *  t h e  q u e s t i o n ' b e f o r e

t h i a  c o u r t .  T h e  q u e e t i o n  i s  n o t  w h e t h e r  " s t a t e  o r  f e d e r a l  l a v

r e q u i r e *  t h e  U n i v e r s i t y  t o  o f f e r  c o v e r a g e  t o  u n m a r r i e d

i n d i v i d u a l s , "  a s  t h e  U n i v e r s i t y  c l a i m * .  R a t h e r ,  t h e  q u e s t i o n  i s
•
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4 F A - 9 4 - 4 3  C i v i l
P a g e  1 4  16



M A R - 1 5 - 9 5  WED 2 3 : 0 7  907 *'897450

w h e t h e r ,  s t a t e  o r  f e d e r a l  l a v  p r o h i b i t ®  t h e  U n i v e r s i t y  f r o m  u s i n g  

a a r i t a l  s t a t u s  a s  a  c l a r i f i c a t i o n  f o r  d e t e r m i n i n g  w h i c h  o f  i t e  

e m p l o y e e *  w i l l  r e c e i v e  a d d i t i o n a l  c o m p e n s a t i o n  i n  t h e  f o r a  o f  

t h i r d - p a r t y  h e a l t h  c o v e r a g e .  T h i s  c o u r t  h o l d *  t h a t  s u c h  a  

c l a s s  i f  i c a t  i o n  v i o l a t e s  s t a t e  l a w s  p r o h i b i t i n g  m a r i t a l  a t a t u a  

d i s c r i m i n a t i o n ,  a n d  t h a t  t h e r e f o r e  t h a  U n i v e r s i t y ' s  c u r r e n t  

d e f i n i t i o n  o f  " d e p e n d e n t "  i a  u n l a w f u l .

T h i a  h o l d i n g  i s  n o t  t a n t a m o u n t  t o  r e q u i r i n g  t h e  U n i v e r s i t y  t o  

o f f e r  c o v e r a g e  t o  u n m a r r i e d  i n d i v i d u a l s .  T h e  h o l d i n g  d o e *  n o t h i n g  

m o r e  t h a n  p r o h i b i t  t h e  U n i v e r s i t y  f r o m  u s i n g  m a r i t a l  s t a t u *  t o  

d e t e r m i n e  w h e t h e r  o r  n o t  t o  p r o v i d e  i t s  e m p l o y e e s  w i t h  a d d i t i o n a l  

c o m p e n s a t i o n  i n  t h a  f o r m  o f  s u b s i d i z e d  h e a l t h  c e r e  c o v e r a g e  f o r  t h e  

e m p l o y e e * '  p a r t n e r * .  T h i s  h o l d i n g  n e e d  n o t  r e s u l t  i n  r a d i c a l  

c h a n g e *  i n  t h e  U n i v e r s i t y ' s  e x i s t i n g  p o l i c y ,  n o r  n e e d  i t  r e s u l t  i n  

s i g n i f i c a n t *  a d m i n i s t r a t i v e  b u r d e n s .

T h e  U n i v e r s i t y ,  c o n f r o n t e d  w i t h  a  r u l i n g  f r o m  t h i s  c o u r t  t h a t  

i t s  c u r r e n t  p l a n  v i o l a t e s  AS 1 8 . 8 0 . 2 2 0 ,  w o u l d  h a v e  m a n y  o p t i o n * .  

F i r s t ,  i t  c o u l d  s i m p l y  r e f u s e  t o  p r o v i d e  h e a l t h  c a r *  c o v e r a g e  f o r  

s p o u s e * .  ■ T h a t  1 b ,  i t  c o u l d  e l i m i n a t e  " s p o u s e "  f r o m  i t s  d e f i n i t i o n  

o f  " d e p e n d e n t " .  S e c o n d ,  t h e  U n i v e r s i t y  c o u l d  r e w r i t e  i t a  p l a n  t o  

i n d i c a t e  t h a t  " d e p e n d e n t s "  i n c l u d e  a l l  p e r s o n *  f o r  w hom  i t *  

e m p l o y e e *  p r o v i d e  t h e  m a j o r i t y  o f  f i n n n o i a l  s u p p o r t .  T h *  

U n i v e r s i t y  c o u l d  a d o p t  T u m e o  a n d  A n d e r s '  " A f f i d a v i t  o f  S p o u s a l  

E q u i v a l e n c y " .  T h e  h e a l t h  c a r *  p l a n  c o u l d  b e  r e w r i t t e n  t o  i n d i c a t e  

t h a t  h e a l t h  o a r o  c o v e r a g *  w o u l d  b e  a v a i l a b l e  f o r  a l l  e m p l o y e e s  a n d

T u m e o  v .  U o fA  
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f o r  e m p l o y e e * » d o a o s t i a  p a r t n e r s ,  p r o v i d e d  t h a  e A ^ o y e a  a n d  t h a

p a r t n e r  w e r e  w i l l i n g  t o  s i g n  a n  a f f i d a v i t  s u c h  a a  T u m e o  a n d  A n d e r s *

a f f i d a v i t *  c e r t a i n l y ,  m a r r i a d  e m p l o y e e s  w o u l d  b e  w i l l i n g  t o  s i g n

su ch  an a f f id a v i t *  However, tho  p lan  would bo n o n d lsc r lm in a to r y

b e o a u e e  a n  u n m a r r i e d  e m p l o y e e  c o u l d  a l s o  s i g n  t h e  a f f i d a v i t  i f  h a

o r  s h e  w e r e  i n  a  d o m e s t i c  p a r t n e r s h i p  i n v o l v i n g  f i n a n c i a l
■

i n t e r d e p e n d e n c e .  - O t h e r  o p t i o n ®  a r e  p r o b a b l y  a l s o  a v a i l a b l e » 

C e r t a i n l y  t h e  t h r e e  m e n t i o n e d  a b o v e  w o u l d  n o t  r e s u l t  i n  r a d i c a l ,  

s w e e p i n g  c h a n g e *  i n  t h o  U n i v e r s i t y ' *  e x i s t i n g  p o l i c y *  F u r t h e r ,  t h a  

a d m i n i s t r a t i v e  p r o b l e m s  a s s o c i a t e d  w i t h  t h e a e  o p t i o n *  w o u l d  l i k e l y  

b o  m i n i m a l .  F i n a l l y ,  a n d  p e r h a p s  m a s t  i m p o r t a n t l y ,  t h e  U n i v e r s i t y  

w o u l d  n o t  b e  i n  a  p o s i t i o n  i n  w h i c h  i t  w o u l d  h a v e  t o  e n g a g e  i n  

i n t e n s e  s c r u t i n y  o f  i t s  e m p l o y e e s '  r e l a t i o n s h i p s .

T h e  U n i v e r s i t y  c o r r e c t l y  n o t e s  t h a t  T h o m a s  v ,  k n e h e g a o j t

.Te l e p h o n e  U t i l i t y . 7 4 1  P .  2 d  6 1 0  ( A l a s k a  1 9 8 7 )  a d o p t s  a  t h r e e - s t a g e  

a n a l y s i s  f o r  d i s p a r a t e  t r e a t m e n t  e m p l o y m e n t  d i s c r i m i n a t i o n  c a s e * .  

I n  t h e  f i r s t  s t a g e ,  t h e  e m p l o y e e  m u s t  s h o w  a  p r i m a  f a c i a  c a s e  o f  

e m p l o y e r  d i s c r i m i n a t o r y  i n t e n t .  I f  t h a  e m p l o y e e  d o e s  s o ,  i n  t h a  

s e c o n d  s t a g s  t h e  e m p l o y o r  m u s t  a r t i c u l a t e  a  l e g i t i m a t e ,  

n o n d i s c r i m i n a t o r y  r e a s o n  f o r  t h e  d i s p a r a t e  t r e a t m e n t .  I f  t h e  

e m p l o y e r  d o e s  a o ,  i n  t h e  t h i r d  s t a g e  t h a  e m p l o y e e  m u s t  p r o v e s  t h a t  

t h e  p r o f f e r e d  r e a s o n s  a r e  p r e t a r t u a l .  T h e  c o u r t  h a *  d e t e r m i n e d  

t h a t  T u m e o  a n d  W a t t u m  h a v e  s h o w n  a  p r i m a  f a c i e  c a s e  o f  d i s p a r a t e  

t r e a t m e n t .  O n  i t s  f a c e ,  t h e  U n i v e r s i t y • *  h e a l t h  p l a n  f a v o r *  

m a r r i e d  c o u p l e *  o v e r  u n m a r r i e d  c o u p l e s .  T h a  U n i v e r s i t y  baa

T u m e o  v. U o f A
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a r t i c u l a t e d  a baei* for tha discrimination* tha legal m u t u a l  

o b l i g a t i o n  of support that results f r o m  marriage. T h a  c o u r t  

d e t e r m i n e s  t h a t  t h i a  is pretaxtual. As n o t e d  before, to a l l o w  t h i s  

b a s i s  f o r  d i s p a r a t e  treatment would he  t o  el im in at e t h a  p r o h i b i t i o n

t h a  a r g u m e n t  w i t h  r e sp ec t to any item of employe# co mp e n s a t i o n .

r e s u l t  in  c i r c u l a r  reasoning. Accordingly, the c o ur t d e t e r m i n e s  

t h a t  T u m e o  and Wa tt um have pr ov an th ei r a l l e g a t i o n  o f  

d i s c r i m i n a t i o n  ba se d on marital status.

F o r  t h es e reasons, tho court co nc lu de s t h a t  P r e s i d e n t  

K o m i s a r ' a  d e c i s i o n  m u s t  be REVERSED. T h e  m a t t e r  wi ll be R E M A H D E D  

o r  f u r t h a r  pr o c e e d i n g s  consistent with t h i s  opinion.*

B e c a u s e  of t h e  disposition of this i s s u e  it is n o t  n e c e s s a r y  

t o  r e a c h  t h e  e t he r tw o issues raised b y  appellants. In  t h o

i n t e r e s t  of  c o mp le te ne ss the court notes t h a t  the G r i e v a n c e  c o u n c i l  

m i s s t a t e d  th e l a v  of sexual discrimination; m e r e  "e qu al 

a p p l i c a t i o n "  do cs n o t  render a regulation nondlscrlminatory. 

l o v i n g _ v .  V i r g i n i a , 388 U.S. 1, 8, 18 L , E d . 2 d  1010, 1016 (196?). 
Ho w e v e r ,  t h o  c o u r t  concludes that- th e he al th p l a n  d o e s  n o t  

d i s c r i m i n a t e  on t h a  basis of sex.

T h a  c o u r t  d o e s  n o t  reach the ar gu me nt t h a t  tha p l a n  v i o l a t e s  

t h e  r e q u i r e m e n t  o f  merit-based employment b e ca us e t h e  Uhivarifiity 

n e v e r  a d d r e s s e d  t h *  issue and the case is remanded fo r f u r t h a r  

p r o c e e d i n g s ,  where, if necessary, tha Un i v e r s i t y  m a y  c o n s i d e r  th a 

a l l e g a t i o n  in  t h e  fi r s t  instance.

a g a i n s t  m a r i t a l  st at ue discrimination. A n y  employer c o u l d  r a i s e

R e c o g n i t i o n  of t h a  pr of fe re d reason for di sp ar at e t r e a t m e n t  w o u l d

d a t e d  a t  Fairbanks, Alaska th is / 1 d a y  of January,

1995.

T u m e o  v. EtafA
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F r i d a y ,  M a r c h  17, 1 9 9 5

T h e  H o n o r a b l e  S c o t t  O g a n ,  V i c e - C h a i r  
A l a s k a  S t a t e  H o u s e  A f f a i r s  C o m m i t t e e  
S t a t e  C a p i t o l  B u i l d i n g  
J u n e a u ,  AK 9 9 80 1

D e a r  R e p .  O g a n :

My name  i s  D a n i e l  C o l l i s o n .  I  s e r v e  a s  V i c e - P r e s i d e n t  o f  t h e  
S o u t h e a s t  A l a s k a  Gay a n d  L e s b i a n  A l l i a n c e .  T o d a y ,  t h e  S t a t e  H o u s e  
A f f a i r s  C o m m i t t e e  c o n s i d e r s  H B - 2 2 7 ,  a b i l l  w h i c h  w i l l  o n l y  r e c o g n i z e  
u n i o n s  b e t w e e n  men a n d  women a s  l e g a l  m a r r i a g e s .  I  o p p o s e  t h i s  
l e g i s l a t i o n .

I n  my o p p o s i t i o n  t o  t h i s  b i l l ,  1 r e c a l l  a  c o n v e r s a t i o n  I had  
t h r e e  y e a r s  a g o  w i t h  my f a t h e r .  T h e n  I h a d  p h o n e d  my d a d  i n  I o w a  t o  
t e l l  h im I  was  g a y .  You c a n  a p p r e c i a t e  t h a t  I  w a s  a p p r e h e n s i v e  a b o u t  
t h i s  c o n v e r s a t i o n .  I e s p e c i a l l y  w o n d e r e d  how t h i s  n e w s  m i g h t  c o l o r  
o u r  f u t u r e  r e l a t i o n s .  As w i t h  a l l  my s i b l i n g s ,  my f a t h e r  h a s  f r e e l y ,  
e v e n  a b u n d a n t l y  e x t e n d e d  t o  me h i s  l o v e  a n d  s u p p o r t .  Would  t h e  f a c t  
o f  my h o m o s e x u a l i t y  c a u s e  my f a t h e r  t o  now r e g a r d  me w i t h  a  c e r t a i n  
r e s e r v e  o r  c o o l n e s s ?

I s p o k e  w i t h  my f a t h e r  f o r  p e r h a p s  t w e n t y  m i n u t e s  o r  m o r e .  I 
w a n t e d  d e s p e r a t e l y  t o  r e a s s u r e  Dad t h a t ,  r e g a r d l e s s  o f  my s e x u a l  
o r i e n t a t i o n ,  I was  i n  f a c t  no  d i f f e r e n t  a  s o n  t h a n  he  h a d  known f o r  
m o r e  t h a n  t h i r t y  y e a r s .  My f a t h e r  i n t e r r u p t e d  my e x c i t e d  m o n o l o g u e .
To my s u r p r i s e ,  I  l e a r n e d  I h a d n ' t  r e a l l y  e v e r  b e e n  i n  t h e  c l o s e t .  He 
h a d  i n  f a c t  s u s p e c t e d  f o r  many y e a r s  t h a t  I m i g h t  b e  s t r u g g l i n g  w i t h  
i s s u e s  o f  s e x u a l  o r i e n t a t i o n .  F u r t h e r m o r e ,  he  s t a t e d  - -  i n  a  v o i c e  s o  
c a s u a l  a s  t o  n e a r l y  u n s e t t l e  me - -  t h a t  my h o m o s e x u a l i t y ,  q u o t e ,  " w a s  
m o r e  a  c o n c e r n  f o r  y o u  t h a n  i t  w o u l d  e v e r  b e  f o r  y o u r  m o t h e r  o r  me" 
u n q u o t e .

I n  t h e  f u t u r e ,  I  i n t e n d  t o  m a r r y .  I know my f a t h e r  a n d  m o t h e r  
w i l l  b o t h  e x t e n d  t o  t h e  man whom I c h o o s e  a s  my p a r t n e r  t h e  s ame  
w a r m t h  a n d  g r a c i o u s n e s s  w h i c h  t h e y  h a v e  s h o wn  t o  a l l  f i v e  o f  t h e i r  
o t h e r  s o n s -  a n d  d a u g h t e r s - i n - l a w .

I f  my p a r e n t s  r e c o g n i z e  t h a t  t h e  s e x  o f  my m a r r i e d  p a r t n e r  i s  n o  
c o n c e r n  o f  t h e i r s ,  I w o n d e r  t o d a y  how i t  c a n  b e  t h e  c o n c e r n  o f  y o u ,  
t h e  m e m b e r s  o f  t h i s  c o m m i t t e e ?  To r e f u s e  t o  a n y  man l e g a l  r e c o g n i t i o n  
a s  my l a w f u l ,  m a r r i e d  p a r t n e r  i s  n o t  t h e  l e g i t i m a t e  b u s i n e s s  o f  t h e  
s t a t e  o f  A l a s k a .  Q u i t e  s i m p l y ,  t h e  s t a t e  h a s  n o  c o m p e l l i n g  i n t e r e s t  
i n  r e f u s i n g  s u c h  r e c o g n i t i o n  t o  a m a l e  p a r t n e r  o f  m i n e .  To d o  s o  
w o u l d  b e  t o  e x t e n d  s p e c i a l  r i g h t s  t o  h e t e r o s e x u a l  c o u p l e s ,  t o  i n  f a c t  
d i s c r i m i n a t e  a g a i n s t  g a y  a n d  l e s b i a n  c oupLe r l s ^

D a n i e l /  C i l l i s o n  
PO B^x (21466 

J u n e a u ,  A l a s V a  9 9 8 0 2  
( 9 0 7 )  7 8 9 ^ 5 0 0 1
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A M E N D M E N T

O F F E R E D  IN T H E  H O U S E  B Y  R E P R E S E N T A T I V E  R O B I N S O N

TO: H B  226

Page I, line 2, after "status'':

Insert "except to m arita l o r  dom estic p artn e rs  of em ployees"

Page 2, line 26:

Delete "a new subsection" 

Insert "new subsections"

Page 2, line 29, to page 3, line 4:

Delete all material and insert:

"(1) an employer may, without violating this chapter, refuse to provide 

benefits to a person based on marital status unless the person

(A) is legally married to an employee; or

(B) is the domestic partner of an employee as established under 

(d) o f this section; and

(2) a labor organization may, without violating this chapter, negotiate 

to preclude or may directly preclude the provision of benefit to a person based on 

marital status unless the person

(A) is legally married to an employee; or

(B) is the domestic partner of an employee as established under 

(d) of this section.

(d) An employee may not establish a domestic partnership under this section 

unless both the employee and the individual with whom the domestic partnership is 

established are unmarried, at least 18 years of age, and mentally competent to consent 

to contract.

(e) In this section, "domestic partner" means an individual who

-1-



1 (1) is an employee’s only domestic partner and who intends, and who

2 is intended by the employee, to remain the em ployee’s domestic partner indefinitely;

3 (2) is not related to the employee by blood to a degree that would

4 prohibit legal marriage in the state;

5 (3) resides in the same residence as the employee and intends, and is

6 intended by the employee, to do so indefinitely;

7 (4) is, as established by at least five o f  the criteria set out in this

8 paragraph, jointly responsible with the employee for the em ployee’s common welfare

9 and financial obligations and for whom the employee is joindy responsible in similar

10 fashion; the criteria are

11 (A) having entered into a legally binding doi restfc partnership

12 agreement with the employee;

13 (B) holding a joint deed, mortgage agreement, or lease o f real

14 property with the employee;

15 (C) holding joint ownership o f a m otor vehicle with the

16 employee;

17 (D) having a joint bank account with the employee;

18 (E) having a joint credit account or other joint liabilities with

19 the employee;

20 (F) having a co-parenting agreement widi the employee, having

21 adopted a child of the employee, or being the natural parent of a child o f  the

22 employee;

23 (G) being designated by die employee as primary beneficiary

24 on the em ployee’s life insurance;

25 (H) being designated by the employee as primary beneficiary

26 o f the em ployee’s retirement benefits in case of the em ployee’s death;

27 (1) being designated as the primary beneficiary under the

28 em ployee’s will; and

29 (J) being named by the employee under a durable health care

30 or property power of attorney."

9-LS0595'C.l
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800 A STREET, SUITE 204HUMAN RIGHTS COMMISSION ANCHORAGE,'ALASKA 99501-3669
PHONE: •907)274-4692/276-7474 
TTY/TDD: (907)276-3177 
FAX: (907)278-8588

M a r c h  14, 1995

T he H o n o r a b l e  Pete Kelly
The H o n o r a b l e  N o r m a n  R o k e b e r g
H o u s e  of R e p r e s e n t a t i v e s
S t a t e  Capitol
Mail Stop  3101
Juneau, Ak. 99801-1182

RE: H o u s e  Bill 226 and Ho use Bill 227

Dear R e p r e s e n t a t i v e s  Kel ly and Rokeberg:

Last w e e k ’s R e p r e s e n t a t i v e  Kelly's aide, Bruce Campbell, 
c o n t a c t e d  the C o mm ission's e x e c u t i v e  d i r e c t o r  and indicated that 
you w o u l d  appre ciate k n o wing the agency's p o s i t i o n  on House Bills 
226 and 227, and any suggestio ns that the C o m m i s s i o n  * ight have. 
At its m e e t i n g  on Ma r c h  9 and 10, 1995, in A n c h o r a g e  the Jommission 
c o n s i d e r e d  the legislation.

T h e  Commi s s i o n e r s  reviewed the bills and p a s s e d  the following 
m o t i o n  with regard to House Bill 226:

Motion: The C ommission supports House Bill 226 w i t h  the following
change: the te rm 'benefits' be c l early d e f i n e d  as h e alth insurance 
benefits.

M o t i o n  By: C o m m i s s i o n e r  Hamilton; S econd b y  C o m m i s s i o n e r  Dyson.
M o t i o n  p a s s e d  unanimously.

T h e  Commis sion takes no p o s i t i o n  on H o u s e  Bill 227 b e c ause it 
d o e s n ' t  d i r e c t l y  effect A.S. 18.80 et seq. the Commission's 
e n f o r c e m e n t  statute. Th e curre nt c o m m i s s i o n  has taken this 
p r a c t i c e  w h e n  consi d e r i n g  legislation.

If y o u  hav e questions, p l e a s e  cont act e i t h e r  m e  at 745-3362 or 
E x e c u t i v e  Director Paula M. H aley at 1-907-276-7474, extensi on 241.

Sincerely,

E d n a  D e V r i e s ,  C h a i r m a n

01-A4LH

T o l l  F r e e  
I n  A la s k a  (800)478*4692 

T T Y  / T D D  O n ly  (800) 478-3177



m m h -09-95 t h u  :5.;- *0 “ 7397450 P.Ol

C o m m i t t e e  f o r  E q u a l l y  
P O  B o*  3 4202  
J u n c n u ,  A K  9 9803

t.'FE is a statewide organization 
Coll Sara Oocsscr in Juncnu ill 
586-52301*); 789-9604 Ol). 
78V 7450 Oioujc fa.*).

March 9. 1995

Re; HB.-.227 PlsciJmlD.ji.tes on fhf basis of gender. 
Please stop U In House A f f a i r s .

Dear Representative James:

1 am writing against HB-227, to urge you to stop it in your committee, because I believe It 
Illegally discriminates on the basis of gender.

Why does HB 227 discriminate illegally on the basis of genc’»r7 It’s tiue that both men and women 
are allowed to marrv obviously doesn’ t discriminate in that aspect. However, if a person docs 
choose to seek a le^ui , ..„ .1(ige license from ihe state, under HB-227 that person would be forced to 
choose only a person of the opposite gender for that contract, or be denied the state’s license. 
Limiting the marriage license applicant’s choice to only one gender Is obvious 
gender discrimination.

To force a person to discriminate on the basis of gender in order to receive a state 
service or benefit violates state law.

Therefore. I believe you. the legislature and the public would be best served by stopping this bill 
before it goes any further. It would certainly be a hotly debated bill if it did enter the public process, 
and 1 urge you to avoid that since it in the end 1 believe it would only go to the courts for resolution. 
Furthermore, I believe legislative passage would be overturned by the courts for the reasons 
discussed above. Alaska has had too many bills pass that turned out to fail short of meeting state 
law. Such an emotionally charged issue as this should not have to face such a dead-end path.

Certainly it is true that samc-gender legal marriage is not the norm in Alaska <nor anywhere else to 
date), and it is true that people have many and mixed opinions about such a possibility. But this bill 
won’ t resolve that scenano. Because whether or not HB-227 passes, it is only a matter of lime until 
some citizens in Alaska do challenge the current state practice of denying manriagc licenses on the 
basis of gender. Passage of HB-227 won’ t stop those legal pursuits. And only the courts will 
determine the final outcome, as the courts would have to determine whether or not this bill is lawful 
in the face of its discriminatory stance.

So, the auestion of samc-gender marriage will certainly some day rise -- the question is do you want 
the legislature to lead the charge with a bill that 1 believe will be over-ruled by the courts, or would 
you rather let the action go directly from public individuals to the courts?

I believe the legislature should leave AS 25.05.011 alone, and quickly abandon HB- 
227. The public discussion of who can enjoy legal marriage, with all the benefits it provides, should 
be left to the courts. The legislature should spend Its short 120 days solving genuine 
priority issues like the budget, health care, economic stability, welfare concerns, 
etc -- and not consume Its and the public’s time with this discriminatory 
legislation.

Thank you,

Sara Bocsscr. Board Member

cc. B ruce  B o tc lb o , A tiom e) General 
H om e S la te  A ffa ir s  m em hen  
BiU Sponso r,
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March 15,1995

Representative Jeannette James:

I would like to share my thoughts on HB-226 and HB-227, currently before you for 
consideration. 1 am quite saddened, though not surprised to sec these bills introduced 
and discussed; it seems there will always be those who seek to consolidate their own 
positions of power by denying equal benefits to others. In the past lt has been women 
and people of color, now it is heterosexual people who choose to remain outside the legal 
structure and lesbian women and gay men who do not even have the option of becoming 
part of the legal structure. Regardless who is affected, it is wrong to deny the full 
benefits of a society to its fully participating members.

It is clear that recent the decision against the University of Alaska for withholding health 
benefits and the State of Hawaii allowing same sex marriages ere the basis for these two 
bills even though proponents of these bills soy their position is not aimed at any 
particular group. Their actions are clearly focusod on non-married heterosexual people 
and lesbian women and gay men, all groups that remain outside the prevalent power 
structure. Regardless of these groups choices or orientations, it is wrong to restrict their 
choices to have the full lives wc all deserve.

Thank you for your time.

Box 22582 
Juneau, AK 99802

586-8056
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Date: Friday, March 17,1995_____________Time: 9:34:01 P M __________ 2 Pages

To: Rep. Jeannette James Company: House State Affairs

Fax: 465-2381 Voice:

From: LEANNE GRIFFIN Company: ALASKA LOCAL 200 UNIT 2201

Fax: 907-730-6652 Voice: 907-780-6651

Comments:



From: LEANNE GRIFFIN ALASKA LOCAL 200 UNIT2201 Far: 907-700-665? Voice: 90/-/800U1 To:Rep.Je>nnetteJemee at: Houie Slele Affalri Pefle2cf2 Fridey, Merch 17,1990 9:40:00 PM

3/17/95

TO: House State Affairs Committee
Alaska State House of Representatives

From: Leanne Griffin
1405 Mary Ellen Way 
Juneau, Alaska 99801

Regarding: HB 226 and HB 227

I would like to emphatically state that I am opposed to both of these bills and urge 
that the Alaska State legislature spend their time on measures that improve the 
quality of life for all Alaskans instead of create new ways to divide us into separate 
camps of intolerant and fearful persons.

First, regarding HB 226, stay out of the university's health insurance system. Most 
modern compares have learned the value of being inclusive of their employees 
rather than discriminatory. Celebrating diversity instead of squashing it is good for 
business. An organization that has healthy and valued employees will just do 
things better and in the end we will get a better university. Alaskans value their 
privacy and their individuality, and do not need the legislature telling us we have to 
be married to be a couple.

Second, HB 227 is nothing but gender discrimination based on hateful, fearful, 
ignorant homophc bia. I think the Alaska legislature has better things to do than to 
get drawn into the traps of such states as Idaho or Colorado. As more and more 
scientific evidence is gathered supporting a biological factor in sexual orientation, 
laws based on bills such as this will eventually be discarded in the same manner as 
outmoded laws that discriminated against women or people of color.

Thank you for your time.
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CAPITAL EXPENDITURES
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FUND SOURCE_____________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Est'mate of any current year (FY 95) cost: S

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY
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STATE OF ALASKA
1995 LEGISLATIVE SESSION

Revision Dote: _____________________
Title: Economic Development Tax Credit

F I S C A L  N O T E  BILL NOTE: CSHB232(STA)

_________ Dept, Affected:_l^^nue________________
Audit Operations

Sponsor:
Requestor:

Rep. Kott
(H) STA

Expenditures/Revenues:

_BRU:

Component: Income and Excise Audit

COMPO N E N T  SERIAL NO. 113

OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY01
PERSONAL SERVICES 
TRAVEL
CONTRACTUAL

SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE FUND SOURCE: GF

FUNDING:__________________   (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA 

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current (FY95) impact $  0.0

ANALYSIS: (Attach a separate page tt necessary)

(See Attached Analysis)

Prepared by: Robert N. Bartholomew Peputy Director K a A V Phone. 465-2320

Division: Income and Excise Audit Date: 4/13/95

Approved by Commissioner: — - J m L i r ~ ------------------- Date: 4/13/95

Agency: Department of Revenue_______________ ____________________________________
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

For further distribution information call the Governor's Legislative Office
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/^ S K A  DEPARTMENT OF REVE

Fiscal Note Analysis 
CSHB 232(STA) 
April 13, 1995 
Page 2 of 2

FISCAL ANALYSIS 

Maximum Credit

The Alaska Industrial Development and Export Authority (AIDEA) determines the amount and duration 
of the credit to be awarded. A credit is not allowed for jobs that the taxpayer relocates from one site 
in the state to another site in the state. The credit may not exceed the lesser of 5% of the amount of 
gross wages payable as compensation to new employees or 25% of the tax due by the taxpayer 
under AS 44.88 (see technical correction below). The credit is in addition to all other credit* that may 
be allowed under the corporation income fax provisions. The credit may be claimed for up to 10 
consecutive taxable years after approval.

Operating Costs

Department of Revenue is submitting a zero fiscal note for HB 232(STA) contingent on understanding 
that AIDEA will assume responsibilities required under Section 1, page 2, lines 4 through 15. This 
fiscal note is based on a limited number of projects qualifying for the credit. If it is determined 
through further discussion with AIDEA and the bill’s sponsor that the scope of this bill will apply to 
numerous projects, the Department may require additional staffing to verify credits through its audit 
program. Department of Revenue is working with AIDEA to clarify AIDEA’s responsibilities in 
implementing the economic development tax credit program and the scope of application that this bill 
will have for qualifying projects.

State Revenue Impact

Department of Revenue is unable to determine revenue impacts of this bill because it is not feasible 
to estimate the magnitude of projects eligible for credits under this bill and volume of applications that 
AIDEA would receive for the credit. Initial discussions have indicated a small number of 
applications would qualify due to requirement for competition among two states for a new 
business opportunity. D iscussions to refine intent of the legislation are ongoing. If this 
legislation in final form is applicable to most new business ventures the department may 
have additional policy concerns.

Technical Correction

Page 4, lines 12 and 13 should changed to replace "this chapter" with "AS 43.20" as there are no 
taxes due under AS 44.88.
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IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE KOTT

A BILL

FO R AN ACT EN TITLED  

"A n A ct establishing an econom ic developm ent tax cred it; and  provid ing  fo r an  

effective date ."

BE IT  EN A CTED  BY TH E LEG ISLA TU R E OF T H E  STA TE O F A LASKA: '

* Section 1. AS 43.20 is amended by adding a new section to read:

Sec. 43.20.043. ECONOMIC DEVELOPMENT TAX CREDIT, (a) Subject fo 

the conditions set out in this section, and in addition to any other credit authorized to the 

taxpayer by this chapter, a taxpayer may apply as a credit against the state tax liability 

thai may be imposed on the taxpayer under this chapter for a taxable year after 

December 31, 1995, the amount approved as a credit by th A laska Industrial 

Development and Export Authority under AS 44.88.OSS for that tax. . le year.

(b) The credit allowed by this section may not

(1) exceed the amount approved as a credit by the Alaska Industrial 

Development and Export Authority under AS 44.88.088;

(2) be awarded for more than 10 consecutive taxable years after approval;

CS FOR HOUSE BIL L NO. 232(STA)
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and

( .)  be used in a lux jcai by a taxpayer in conjunction with any other tax 

credit program.

(c) If the commissioner determines that a taxpayer who has received a credit 

under this section is not complying with the requirements of the tax credit agreement or 

all of the provisions of this section and AS 44.88.088, the commissioner shall, after 

giving the taxpayer an opportunity to explain the noncompliance, begin an enforcement 

action against the taxpayer under AS 43.10.

(d) On or before March 31 each year, the commissioner shall submit a report to 

the Alaska Industrial Development and Export Authority on the tax credit program under 

this section. The report must include information on the number of agreements that were 

entered into under AS 44.S8.088 during the prec ing calendar year, a description of the 

project that is the subject of each agreement, a summary of the status o f projects under 

agreements entered into before the preceding calendar year, and the sum of the credits 

awarded under this section.

* Sec. 2. AS 44.88 is amended by adding a new section to article 3 to read:

Sec. 44.88.088. ECONOMIC DEVELOPMENT TAX CREDIT, (a) The 

membership of the authority may make economic development tax credit awards under 

this section to foster job creation or to expand value-added manufacturing or processing 

industries in the state. The credit may only be claimed for the taxable years specified 

in the taxpayer's tax credit agreement and may not be applied retrospectively.

(b) A person that proposes a project to create new jobs or to expand value-added 

manufacturing or processing industries in the state may apply to the authority to enter 

into an agreement for a tax credit under this section. The authority shall prescribe the 

form of the application.

(c) After receipt of an application, the authority shall negotiate with the applicant 

and may enter into an agreement with the applicant for a credit under this section if the 

membership of the authority determines that

(.1) the applicant's project satisfie.. at least one of the following:

(A) the authority

(i) verifies that at least one other slate is being considered

for the project;

C S H B  232(STA) -2-
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