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Testimony of Richard Levitt beforo the US House of Representatives Committee on 
Resources Concerning HR 2561, Glacier Bay National Park &. Preserve Boundary 
Adjustment Act.

Mr, Chairman, distinguished members o f the committee, and members of the audience, my 
name is Richard Levitt, owner and president of Gustavus Electric Company, Seated 
beside me i3 Kellus Sewell, my economic and government affairs consultant.

I would like to take this opportunity to thank you ior the opportunity to testily in support of 
this proposal, which will not only bring enhancements to the environment but also 
significant savings to the National Park Service, the State of Alaska, and local consumers 
in Gustavus, I would like to have entered for the record my written testimony included in 
tlie document entitled, "H.R. 2561, 1995-Fall Creek Mini Hydropower Proposal", which 
includes a map, State of Alaska Legislature Joint Concurrent Resolution of support, Letter 
of Approval from the Gustavus Community Association, and Letter from Alaska 
Commissioner Fish & Game, Frank Rue.

Gustavus is a small community adjoining the boundary and the land gateway to Glacier 
Bay National Park and Preserve. It has a population that ranges from 700 plus residents in 
tho summer to about 375 in the winter.

The idea of using Fall Creek as a hydroelectric source for the energy needs of the NPS al 
Glacier Bay National Park & Preserve has been around for over 30 years. The Fall Creek 

- area in GBNP<fcP was classified wilderness in the ANILCA (Alaska National Interest 
Lands Conservation Act). In 1981, the Superintendent of GBNP proposed to Lhe State of 
Alaska in exchange of lands so that a hydroelectric project could be built at the Fall Creek 
site. After a year of negotiations a Memo of Understanding for the exchange of lands was 
signed in August 1982 by then Alaska Gov. Jay Hammond and then Sec. of the Interior 
James Watt. However, an exchange of deeds never occured, as it was determined an act of 
Congress was necessary both to declassify wilderness lands and to create wilderness lands 
This is why wo are hero today.

Tho following ia a quote from the General Management Plan prepared for GBNP&P by the 
NPS, dated Sept. 1984 and still current; "A proposal has been made to develop a small 
hydroelectric plant at Fall Creek, just inside the rark  boundary near Gustavus (see 
Management Zoning map), The U.S. Army Coips of Engineers has initiated a feasibility 
study for this project. Tho study was scheduled for completion in May 1983; however, a 
final report has not been received. If the project is feasible and desirable to Gustavus 
residents, Congress may approve such use of the water. The site of the power plant is 
included in the NPS Gustavus land package being considered for exchange with the <5'.ate 
of Alaska for .utc-own/rd lands within tho boundary of Wrangell-St. Elias National Plark 
and Preserve."

The State-NPS land exchange in 1982 would have given 7,000 acres of park land adjacent 
to Gustavus to the State for equal land given to tho NPS by tlie State in the area of



Wrangell-St. Elia3 National Park & Preserve. The NPS and State now prefer to exchange 
the minimum amount of land needed to develop the hydroelectric project, which is 960 
acres.

Also, the lands given by the State to the NPS will be in the area of the sandhill crane 
Crtical Habitat area adjacent to the GBNP&P boundary near Gustavus. These lands were 
selected with input from GBNP&P personnel, the local environmental community-Friends 
of Glacier Bay, and members of the community of Gustavus, The area of tho trade was 
also approved by the State o f Alaska Departments of Natural Resources and Fish and 
Game. The state proposed land trade provides two new valuable resources, sandhill cranes 
and wetlands. Further, protection would be enhanced under NPS management.

A joint resolution was passed by the Alaska Legislature and signed by the Governor in 
support of the land trade and urging the U.S. Congress to pass appropriate legislation. The 
Gustavus Community Association has held numerous meetings on the subject of the 
hydroelectric project and land trade and all votes taken have resulted in unanimous support 
ofboth.

Throughout the entire land trade process, the NPS, the environmental community, 
including the Friends of Glacier Bay, the S.E. Alaska Conservation Council, the Sierra 
Club, the Wilderness Society, the Audubon Society, the National Parks and Conservation 
Society, and the National Wildlife Alliance ha’ .■ been kept frilly informed and have been 
invited lo participate.

At present, the NPS and the Gustavus Electric Company maintain separate electric 
generation facilities. Tho facilities are approximately nine miles apart and use diesel 
engines to produce the electricity. The NPS has a staff of about twenty employees on site 
throughtout the year increasing to about sixty during the May-September tourist season. 
Facilities include about 160 beds in 55 cabin units and two dormitories, employee 
housing, power house, 82,500 gallon fuel tank farm, water and sewer treatment plant, and 
other facilities. Current 1994 demand needs are ISOkw and peak demand needs over the 
next twenty years are estimated at 360kw. Gustavus Electric Company serves an area of 
approximately fourteen square miles with a peak demand of almost 300kw which is 
expected to increase to 550kw in .20 years.

Hydropower has many benefits over diesel electric generation, the primary one being cost. 
Hydro also has more reliability, price stability and is consistent. Diesel power has many 
disadvantages. Most o f these are apparent to the end user but increasing pollutant risks 
occur throughout the discovery, production, and transportation cycles. Some 
disadvantages of diesel arc:

a. it produces heavy concentrations of unhealthy nitrogen oxide, a significant air 
pollutant;

b. spill pollution transfers during transportation, and transfers at storage sites and 
through pipelines are always at risk;



c. costs can fluctuate due to market conditions, war, embargoes, allocations, 
restrictions, inflationary forces, and other factors;

d. contributes to noise and otherwise aesthetic pollution.

Alternative electrical energy sources were studied for the area by the consulting Arm of 
Acres America in 1982 under contract with the State of Alaska, Division of Energy. 
Hydropower "was determined the best alternative by far, with diesel being tho only other 
possibility. Wind, solar, geothermal, coal, gas, tidal, and biomass energy were studied and 
determined not safe or practical alternatives for the nearby vicinity of Gustavus and the 
Glacier Bay Park Service facilities.

Alternate hydroelectric sites were also investigated outside of park boundaries and none 
were found to be economically viable. The best of these sites was still twice as expensive 
as diesel.

The present costs of diesel generation for Gustavus Electric Company ranges between 112 
and S. 16 per kwhr, depending on fuel oil coats (generation costs only). An in house study 
by the NPS lists their generation cost at $. 174. The cost per kwhr over the next forty years 
using Fall Creek Hydro is $.035 per kwhr. The rates for Fall Creek Hydropower will be 
regulated by the Alaska Public Utilities Commission (APUC). It will be financed entirely 
by private investors, with no government funds, and the rate of return on the investment 
will be set by the APUC. The estimated cost of the project will be 1,8 million dollars, 
which includes an intertic power, line of five miles between Gustavus and the NPS 
headquarters and generation facilities.

Reduced electrical costs of the Fail Creek Hydroprojecl would result in savings to Ihe rate 
payers of Gustavus of $315,000 per year on average over a forty year span, based on 
projected growth of tho community. Since tho State of Alaska subsidizes a portion of ihe 
electric generation costs in rural Alaska, the above savings would translate to a savings nf 
$70,000 per year for residents of Gustavus and a savings of $245,000 per year for the State 
of Alaska; however, this electrical generation subsidy provided by the State o f Alaska will 
probably not continue much longer because of declining state revenues. Therefore, a 
cheaper source of electricity will become even more important to tho residents of Gustavus.

The reduced electrical costs of the Fall Creek Hydrrproject will also result in an annual 
savings to the Park Service of $200,000 per year, on average over a forty year span, based 
on projections of tho NPS in their general management plan for GBNP&P. Some of their 
electricity is sold lo the Park concessionaire. In addition, the NPS has plans to build a 
diesel generation facility for $2,000,000 and a new fuel oil storage Lank farm for another 
$2,000,000, both scheduled for 1998. If these needs were met by private enterprise, 
utilizing the Fall Creek Hydroproject, the NPS would not only save the $200,000 per year, 
but also tho capital cost o f four million dollars for construction. All rates clnirged the NPS 
fur e le c t r i c i t y  -would be approved by the APUC.



The area of Fall Creek is approximately one mile East of the Gustavus-NP Boundary. Tlie 
creek itself empties into Icy Straits. It was determined by the NPS in 1982 that this land 
trade "will not significantly affect tho purpose for which the Park was established".

The proposed NPS exchange Ls not pure park property. There are two patented Native 
allotment inholdings in tlie park's immediate vicinity o f Fall Creek. Both have been 
logged twice and one contains a habitable cabin. Although it is the NPS policy lo acquire 
all inholdings within its boundaries, eliminating these allotments as inholdings would 
further negate any need for future appropriations to acquire them.

The proposed hydroelectric project would run of stream with no impoundment planned. 
Capacity would bo SOOkw initially. Project improvements would consist of a stream 
diversion structure, two 18 inch penstocks, 30' x 40' powerhouse, old logging road 
improvements new access road and bridge improvements.

In addition to tho Corp of Engineera feasibility study and Acres America's alternative 
energy studies already cited, the following consultants were retained by Gustavus Electric 
Company. The consulting engineering firm of Peratrovich, Nottingham and Drage, of 
Anchorage performed streamflow and hydrologic studies on Fall Creek. Kellus Sewell of 
Nordic Alaska prepared evaluation and supporting documentation. Energy Control 
Systems Inc., of Portland, Oregon evaluated design options and cost estimates of the 
project. Icy Strait Environmental Services provided an environmental assessment of (1.) 
the areas major natural attributes, (2.) senstivities of these attributes to the proposed hydro 
development, (3,).how could the impacts be minimizecland (4.) is there anything that 
strongly argues against hydro development from an environmental point of view. HDR 
Engineering of Anchorage provided engineering evaluation and cost estimates.

So far, all studies point to a hydroelectric project that can be economically and 
environmentally sound. Gustavus Electric Company is willing to do the further studies 
and go through the process required to obtain a hydropower license from the Federal 
Energy Regulatory Commission. This will allow the concerns of any governmental 
agencies, onmizations or individuals to be addressed and responded to by the applicant.

In conclusion, I respectfully request that you favorably consider this legislation. This 
project is an excellent example o f VP Al Gore's opening remarks to the President's Council 
on Sustainable Development January 13,1994, "Our objective is results that are cleaner 
for the environment and cheaper for the economy." and Presidents Clinton's Mandate to 
Presidents's Council on Sustainable Development, Juno 1993, "find ways to combine 
economic growth with environmental protection...to bring our people together to meet the 
needs of tho present without jeopardizing tho future,"
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S T A T E  O F  A L A S K A

THE LEGISLATURE

Endorsing development of the Fall Creek hydroelectric project near Gustavus.

;BE IT-?;RESO LV ED tBY  TH E : LEGISLATURE ■ OF. T H E . ST A TE O F ALASKA:

W HEREAS electricity used in Glacier Bay National Parkvapd Gustavus is provided by 

diesel generation; and

W HEREAS power consumption in this area is projected to increase; and 

W HEREAS a small hydroelectric project at Fall Creek could satisfy the needs of Glacier 

Bay National Park and the community of Gustavus well into the 21st century; and

W HEREAS hydroelectric generation at Fall Creek could result in fuel savings, reduced 

operating and maintenance costs, and reduced capital expenditures for improvements and 

upgrades to the existing power system to meet demand, and thereby reduce power costs to 

consumers; and

W HEREAS the Fall Creek hydroelectric project is intended to be Financed solely by 

private capital; and

W HEREAS issues related to Glacier Bay National Park are frequently contentious, but 

the community of Gustavus and the National Park Service agree that the Fall Creek hydroelectric 

project could be environmentally sound and economically advantageous; and

W HEREAS the community of Gustavus recently reaffirmed support of the Fall Creek

S o u rc e
CSSJR 27FRES1



hydroelectric project in a unanimous vote; and

W H ER EA S, because the site of the proposed hydroelectric project is within the 

boundaries of Glacier Bay National Park and Preserve, an Act of Congress will be needed to 

change designation of the land status;

BE IT  RESO LV ED  that the Alaska State Legislature endorses private development of 

the Fall Creek hydroelectric project and encourages the Congress to enact appropriate measures 

to redesignate the land status; and be it

FU R T H E R  RESOLVED that the Alaska State Legislature urges the National Park 

Service and other federal agencies to cooperate with the project developer and state agencies for 

expeditious permitting for the Fall Creek hydroelectric project.

C O PIES of this resolution shall be sent to the Honorable Bruce Babbitt, Secretary of the 

U.S. Department of the Interior; Roger G. Kennedy, Director, National Park Service, U.S. 

Department of the Interior; Robert Barbee, Alaska Regional Director, National Park Service, U.S. 

Department of the Interior; and to the Honorable Ted Stevens and the Honorable Frank 

Murkowski, U.S. Senators, and the Honorable Don Young, U.S. Representative, members of the 

Alaska delegation in Congress.

LR 23 -2-



AUTHENTICATION

The following officers of the Legislature certify that the attached enrolled resolution, 

CSSJR 27(RES), consisting of 2 pages, was passed in conformity with the requirements of the 

constitution and laws of the State of Alaska and the Uniform Rules of the Legislature.

---------------------------------------
Suzi Lowell, Chief Clerk of the House

A C T I O N  B Y  G O V E R N O R
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G ustavus ^
Community P«,oftoBo* 6 2

A s s o c i a t i o n  G u s t a v u s ,  A l a s k a  9 9 8 2 6

DICK LEVITT 
P.O.BOX 
GUSTAVUS AK 
99826

4-24-95

DEAR MR. LEVITT

THE GUSTAVUS COMMUNITY ASSOC. HAD AN ADVISORY VOTE FROM 
THE GENERAL MEMBERSHIP. THE VOTE APPROVING THE PROPOSED 
HYDRO ELECTRIC PROJECT IS AS FOLLOWS; 29 IN FAVOR, 0 AGAINST.

THANK YOU



A p p e n d ix  D

May 9, 1995  
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DEPARTMENT OF irtSHAND GAME

OFFICE OF THE COMMISSIONER

TONY KNOWLES, GOvj:

P.O. BOX25526 
JUNEAU, ALASKA 99502-5629 
PHONE: (907)465-4100

May 9, 1995

Mr. Richard Leavitt, President 
Gustavus 131cctric Company 
P.O. Box 10Z ,
Gustavus, AK. 99826

Dear Mr. Leavitt:

Thank you for your April 10 letter and subsequent visit to inform me of recent developments 
regarding your proposed Falls Creek Mini Hydropower System, and the opportunity to advance 
the project by trading Glacier Bay National Park lands for lands in the Dude Creek Critical 
Habitat Area.

The Alaska Department ot Fish and Game (ADF&G) is willing to consider the proposal to add 
a portion of the Dude Creek Critical Habitat Area to Glacier Bay National Park, since it appears 

:.=> i-u, rthai management by the*Park:Service would maintain,the values-for-which the Critical Habitat 
Area was established. However, a condition of any trade involving Dude Creek Critical Habitat 
Area lands should be that the Park Service allow hunting and other uses that are described in 
AS 16.20..610(d) establishing.the Dude Creek Critical Habitat Area to continue.

Because critical habitat areas arc established by the legislature, legislative action will likely be 
required to accomplish the proposed land trade. In addition, some lands contemplated for trade 
may be Mental Health Trust lands, requiring approval by the Mental Health Trustees and 
possible compensation prior to transfer to the Park Service. The Department of Natural 
Resources (DNR) would be the appropriate agency to address this question.

Wilh regard to specifics of your proposed hydropower project, ADF&G will work with you to 
address ways to avoid conflicts between withdrawal of water from Falls Creek (Kaatahecna 
Creek) and maintenance of fish populations and habitats in Falls Creek. The issue of the power 
project tailraco diverting returning adult Falls Creek fish (coho, pink, and chum salmon, Dolly 
Vnrden and cutthroat trout) from productive spawning areas in Falls Creek must also be 
addressed. The most likely effects of the project may be on subsistence use of pink, chum, and 
coho salmon, particularly .^on the Native allotment owners in the project vicinity.

:RNOR



Mr. Richard Leavitti -2- May 9, 1995

Thank you fot keeping us informed of recent project developments. Regional Supervisor Lana 
Shea and Area Habitat Biologist John Palmes of our Habitat and Restoration Division will 
continue to work with you on the land trade request and to resolve the concerns mentioned 
above. P ,sc include Ms. Shea on the committee being formed to recommend the best plan for 
the land trade, Thank you.

cc: Ellen Fritts, AD&FG, Juneau
Debra Clausen, AD&FG, Anchorage 
Lana Shea, AD&FG, Douglas 
John pjilmcs, AD&FG, Douglas 
Ron Swanson, DNR

Sincerely,

Frank Rue 
Commissioner
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E s t i m a t e d  D s e a g e  & S a v i n g s ^ t o  
State o f  Alaska, G u s t a v u s  C u s t o m e r s  and 

N a t i o n a l  P a r k  Service 
O v e r  30 Years 

1994-2024

T a b l e  2

O s e a g e  a n d  S a v i n g s  % A v  A n n u a l  Savings In $ M i l l i o n s
_____________________________________________ M W h / y e a r  A n n u a l  A v  30 Y e a r s

G u s t a v u s  C u s t o m e r s 1 0 0 2,300

Diesel S u b s i d i z e d  by State 70 1,960
Paid by Customers 2 0 560
Line & T r a n s f o r m e r  Uses 10 280

N a t i o n a l  P a r k  S e rvi ce 1 0 0 1,600

T o t a l  Av. A n n u a l  U seage 4,400

Cost of Diesel Power .160
Cost of H y d r o - F a l l  Creek .035

Savings from Fall Creek .125

Sa v i n g s  O v e r  D i e s e l

State of A l a s k a  .125(1,960) $245,000 $ 7.4
G u s t a v u s  C u s t o m e r s  . 125 ( 560) 70,000 2.1
N a t i o n a l  P ark S e r v . _.125(1,600) 200,000 6.0
Add i n d i r e c t  costs .030(1,600) 48,000 1.4

T O T A L  A V E R A G E  S A V I N G S  Y E A R L Y  $563,000
SA V I N G S  O V E R  T H I R T Y  YEARS $16.9
A d d  cost for r e m e d i a l  improvem ents
and p o w e r  e n h a n c e m e n t s  (1994-1996) -’ .3

T O T A L  S A V I N G S  O V E R  30 YEARS $21.2 M

Not a d j u s t e d  for inflation w h i c h  would p l a c e  the savings 
at a c o n s i d e r a b l y  h ighe r value.

2
Es t i m a t e d  cost of m o n e y  if savings not a p p r o p r i a t e d  

e l s e w h e r e  in government.
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A L A S K A  S W E  A L A S K A  S W E

DUDE 
CREEK

A L A S K A  S T A T E  A L A S K A  S T A T E

CRITICAL 
HABITAT AREA
A L A S K A  S T A T E  A L A S K A  S T A T E

The Dudo Crook Crilical Habilat Aroa, in norlhorn soulheast Alaska adjacent to tho community of Gustavus and next door 
to Glacier Bay National Park, oncompasses tho largost oxpanso of undisturbed wet meadow habitat in the region.

Birds—A key rosllng aroa for docks ol migrating lessor sandhill cranes, tho aroa comos 
alivo each fall with hoarse, throaty calls as thousands ol cranos stop to rest and feed in tho 
wot meadows boforo moving farlhor south to winter. Small numbers of cranos also stop to 
rost and feed during tho spring migration north.
Tho wot meadow complex of Dudo Crook differs substantially In plant composition from 
southoast Alaska's moro common muskog and sallchuck wetland typos. A high water table 
ovor broad, flat terrain has producod a complox of low-growing shrubs, sodges, mosses, 
and horsolail intorsporsod with patchos ol willow thlckot and scrub forest. This hydrological 
and geophysical combination Idoally moots tho needs of tho notoriously shy cranes, 
providing thorn long-rango visibility of prodators, shallow water tor roosting, Insulation from 
human dovolopmonl, and a food supply suitablo for tho hlgh-enorgy demands of migration.
Old-timors report tho dispersed prosonco of sandhill cranos In wotiand meadows 
throughout tho Juneau and Gustavus areas. Today, howovor, a combination of human 
development activities and natural forost succession in drier aroas havo concontratod 
sandhill cranos In tho wet moadows o l Dudo Crook.
Although lessor sandhill cranos, with tholr great fidolity to Dudo Crook's wot moadows, are 
tho area's promior wlldlilo species, other birds can bo found as woll. Canada goeso In 
docks of up to 300 rost and forago In tho meadows throughout much of tho yoar, but 
especially during spring and fall. A fow morgansors and mallards can bo found nasting and raising young along small 
streams. Snipo, least sandpipors, and savannah sparrows nosl In tho moadows, while songbirds nest in adjacent 
shrublands and forests. Marsh hawks and other raptors pass through tho area during migration. Marsh hawks and short- 
oared owls aro known to nest in tho aroa. Ravons, magpies, and bald eagles are year-round residents.

Mammals—During population poaks, tho long-tailod volo is tho most common mammal. Coyotes, wolvos, and short- 
tailed weasols hunt tho wot moadow habilat for voles. Mooso aro Inc.oasingly common in tho aroa. Largor mammals, 
including black boars, use tho forosled Dudo Creok corridor as a thoroughfaro betweon tho wooded Inland and the coast. 
Black bears can somolimos bo scon along tho forosl/wot moadow fringe. Rod squirrels abound in tho Dudo Creek lores! 
corridor, and marton aro at times common. Porcupine aro distribulod sparsely in the forest. Land otter travel up and down 
tho banks of Dudo Croek and Good Rivor.

Public Use and Access—Tho area is enjoyed in tho fall as a sandhill 
crano viewing area by residents and visitors alike, whilo local residents 
use it lor recreation year-round. Tho community of Gustavus is accessible 
via regularly scheduled flights from Juneau. The Gustavus r ad system 
extends almost to the oaslern boundary of tho critical habitat area. 
Primary accoss is gained via a section lino extension ol the Good River 
Road to the west of the community ol Gustavus. There are no public uso 
facilities in tho crilical habilat area.

Photo c/od ils : Dudo Creek Wetlands, Koron Dosworlh ; Sandhill Crano, Jo h n  Hyde.

t'ia > -r-vry/ i, ** vu*
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SPONSOR STATEMENT 
SCR-24(Res)

BY: SENATOR BERT SHARP

SCR-24 SIMPLY PUT IS A REQUEST BY THE LEGISLATURE TO THE 
GOVERNOR TO REMOVE THE NAME DIVISION OF WILDLIFE 
CONSERVATION AND REPLACE IT WITH THE DIVISION'S FORMER 
NAME, DIVISION OF GAME.

THE FIRST WHEREAS NOTES THAT, THEN GOVERNOR COWPER, IN 
1989 RENAMED THE DIVISION OF GAME, THE DIVISION OF 
WILDLIFE CONSERVATION.
WHAT'S IN A NAME YOU SAY? A ROSE BY ANY OTHER NAME 
SMELLS JUST AS SWEET YOU SAY.

THE ROSE, (DIVISION OF GAME) THAT EVERYONE COULD 
RECOGNIZE AS RESPONSIBLE FOR THE MANAGEMENT OF GAME 
RESOURCES WAS REPLACED BY A BROAD ARRAY OF FLOWERING 
PLANTS THAT EMITS SUCH A RANGE OF SCENTS THAT EVERY 
POSEY SNIFFER CLAIMS TO DETECT THEIR FAVORITE AND 
DEMANDS THAT THEIR SENSE OF SMELL IS THE MOST ACCURATE 
AND OVERPOWERING.

UNFORTUNATELY, THE ROSE WHICH REPRESENTED THE DIVISION 
OF GAME'S COMMITMENT TO THE MANAGEMENT OF GAME, BASED 
ON SOUND SCIENTIFIC DATA, HAS DETERIORATED TO A MANGY 
BRAMBLE.

R E P R E S E N T IN G  
G O L D EN  HEART 

O F  ALASKA



THE FRAGRANCE FROM THIS BRAMBLE IS NOW THE LEAST 
DETECTABLE ELEMENT OF THE SWIRL OF SMELLS EMITTING 
FROM THE DIVISION OF WILDLIFE CONSERVATION. NO 
LONGER IS THE SCIENTIFIC MANAGEMENT OF ALASKA'S 
GAME RESOURCES THE DIVISION'S PRIMARY GOAL.

THE GOAL OF ACHIEVING HIGH SUSTAINABLE POPULATION 
LEVELS OF GAME ANIMALS FOR PERSONAL USE HARVEST 
AND VIEWING BY ALASKANS IS NO LONGER A COMMITMENT 
OF THE DIVISION. NO LONGER IS HANDS ON ACTIVE 
MANAGEMENT OF THE RESOURCE CONSIDERED THEIR 
RESPONSIBILITY.
THEIR MISSION NOW IS MORE FOCUSED ON THE 
MANAGEMENT OF PEOPLE, PARTICULARLY THOSE WHO 
HARVEST GAME.

THEY NOW ADVOCATE THE NEED TO MANAGE PUBLIC 
OPINIONS AS ONE OF THEIR RESPONSIBILITIES, SUCH AS 
THEIR NEWLY PROPOSED "HUMAN DIMENSIONS" PROGRAM 
COSTING OVER 1/4 MILLION DOLLARS.
THE FACT IS THAT 100% OF THIS DIVISION'S BUDGET IS PAID 
FOR BY TAXES AND FEES ON HUNTERS, SHOOTERS, 
SPORTFISHING ACTIVITIES AND THEIR ASSOCIATED 
EQUIPMENT.

THE NAME CHANGE IN 1989 TO WILDLIFE CONSERVATION 
ENCOURAGED THE FRAGMENTATION OF THE DIVISION'S 
MISSION INTO MANY PARTS, MANY WITH DIAMETRICALLY 
OPPOSING GOALS. THE DIVISION'S RESOURCES HAVE BEEN 
REDIRECTED TOWARD BENEFITING NON-HUNTERS, GATHERING 
AND MANIPULATION OF PUBLIC OPINION FOR NON-USERS- 
PAYER BENEFIT AND VIRTUALLY ABANDONING THE 
MANAGEMENT OF ALASKA'S GAME RESOURCE FOR 
ABUNDANCE.

I SUBMIT THAT A NAME CARRIES A SIGNIFICANT MEANING. 
ASK THOSE ENGAGED IN THE COMMERCIAL FISHING 
INDUSTRY, WOULD THEY FAVOR A CHANGE OF NAME FROM 
DIVISION OF COMMERCIAL FISHERIES TO THE DIVISION OF 
CONSERVATION OF MARINE LIFE? I THINK NOT. LET'S SEND 
A MESSAGE TO THE GOVERNOR. LET'S GET BACK TO BASICS,



LET’S GET BACK TO THE MANAGEMENT OF THE GAME 
RESOURCE AS A HARVESTABLE RESOURCE FOR ALASKANS, 
LET’S RE-ESTABLISH A DIVISION OF GAME.

THANK YOU FOR YOUR CONSIDERATION.
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A L A S K A  O U T D O O R  C O U N C I L
4506 Robbie Rd. 
JUNEAU, AK, 99801 
(907) 463-3830

Mar. 18,1996

The Honorable Joe Green, Co-Chair 
House Resources Committee 
Alaska State House 
Juneau, Ak. 99801

Dear Representative Green:

The Alaska Outdoor Council is very interested in a piece of legislation which is 
currently sitting in House Resources Committee. The b ill in question is SCR 24, which 
would change the name of the Division of W ildlife Conservation back to the Division of 
Game.

The support of SCR 24 comes from a strong desire within the hunting community to 
put the Department of Fish and Game and the administration on notice that we are not 
satisfied w ith the way our money is being utilized in management of Alaska's w ildlife. 
It is our contention the movement within the Department to accommodate non- 
participatory members of the public in major policy decisions concerning scientific 
w ild life  management and the resulting social engineering that has caused must be 
turned around. We feel strongly the changing of the rame back to the Division of 
Game w ill help clarify this division's major responsibi1 ty to manage game primarily 
for the hunting and trapping public.

The Alaska Outdoor Council and its members ur the House Resources Committee to 
expedite the movement of this b ill towards action on the floor. We strongly support 
this legislation for the reasons cited above, and your favorable consideration would be 
greatly appreciated.

Sincerely,

Eddie Grasser

O ffic ia l S ta te  A ffilia te  o f  th e  N a tio n a l  R ifle  A s s o c ia tio n
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A l a s k a  S t a t e  L e g i s l a t u r e
('hturmaiu
Judiciary Committee

Vice ( '.kairinan.
Iransporta tion  Comm ittee

Member.
Resources Com m ittee
Western Legislative Forestry Task Force S e n a t o r  R o b i n  L .  T a y l o r

State C ap ito l 
luncau . A laska 99801 1182 

19(171 .I6V .W 73 
/•j.x; ' 907  i 40S S922

J52  F rom  Street 
Ketchikan. A laska 99901 

i9ii7i 225 -8088  
Kt.v; t907i 22S 0 7 |J

MEMORANDUM

TO: Representa tive Joe Green, Co-Chairman
House Resources Committee

v  ^ '

FROM: Senator Robin L. T a y lo r^ '

DATE: 2 / 8 / 9 5
REF: Hearing Request - SJR 6
* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

Please cons ide r th is to be my fo rma l request fo r a hearing on
Senate Jo in t Resolution No. 6 at you r earliest conven ience . This
reso lu tion passed the Senate 15-0 on Monday.

As the attached letter from Senator Murkowsk i ind ica tes , our 
e f fo r ts  on th is  issue have a lready drawn a t te n t io n . I have
circu la ted th is reso lu tion among the land poor states and I hope 
A laska w il l lead the charge by being the f i r s t to pass th is
m easu re .

Thank you in advance for you r considera tion of th is request.

District A:
Hydcr •  Ketchikan •  Kuproanol •  Movers Chuck •  Petersburg • S.txman •  Sitka • W rangell



Alaska State Legislature

Via' ( 'b a irm a iI. 
T ransportation Comm ittee

( ‘.haimax,
Judiciary C om m ittee

Slate C ap ito l 
lim cau . A laska W f#H  l l» 2  

W 7 i .165-3873 
l \ ix : t 'W t  ar.s v>22

352 I ron i Street 
Ketchikan. Alaska W 01 

101)71 JDS 8(188 
l- iix : i‘8171 22'i  1)713S e n a t o r  R o b i n  L .  T a y l o r

SPONSOR STATEMENT

SENATE JOINT RESOLUTION NO. 6

Before the House Resources Committee 
February 13, 1995

The Founding Fathers recognized that land was power and that a 
centralized federal government with a substantial land base 
would eventually overwhelm the states. That is why the original 
13 colonies and the next five states admitted to the Union were 
given fee title to all land within their borders.

The Constitution even includes a provision al lowing for the
donation of land to the federal government for the creation of 
the District of Columbia. The Founders guarded land ownership 
jea lous ly , writ ing into the Constitution's first article a 
provision allowing the federal government to purchase, with the 
consent of the Legislatures of the states, land it needed for 
"the erection of forts, magazines, arsenals, dock-yards and
other needful buildings".

The opening of the West, with its wealth of resources, led an
envious federal government to begin to withhold for itself 
large portions of land within the borders of newly admitted
states under the guise of "public domain".

The result of this doctrine was the creation of what SJR 6 
refers to as "land poor" states, admitted to the Union as 
unequal, federally dominated entities.

SJR 6 calls upon the Congress to right this wrong and release to 
the states all federal holdings within their borders. The action 
proposed by this resolution would make land-use decisions now 
being decided by the Congress mute and empower the states to 
settle those issues on their own.

IW r . a  A
llv d c r •  Ketchikan •  Kuprcanof •  Movers (. hud ; •  IVkrshury. • Saxman • Sitka • Wrangell



Sponsor Statement - SJR 6
2/1/95
P.aae_TwQ

Copies of the draft of SJR 6 were sent to members of the 
Congressional delegations from the "land poor" states as well as 
to groups and individuals interested in this issue.

I urge prompt passage of SuR 6, making Alaska the first land 
poor state to go on record calling for equal footing among the 
states where land ownership is concerned.
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FKANK H. MUniCOWSKI
ALASKA

222 West 7im A.EXUI, Box ! 
Anchorage, AK 995 13-75 70 

(*707t 271-3735

VETERANS' AFrAIRS (RANKING) 
ENERGY AND NATURAL RESOURCES 

FOREIGN RELATIONS 
INDIAN AFFAIRS

C O M M IT T E E S :

United States Senate
101 I3ti> Avenue. Pox 7 
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(307| .150-0233

W A S H IN G T O N ,  DC 20510-0202
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Juneau AK 99S02-1GA7 

(907| 56G-7AOO
130 Taading Pax Ro»o. Sviie 35 
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January 17, 1995

109 Maim Sibeet 
Kcicmiaan, AK 33901-5733 

(907) 225-6SS0

The Honorable Robin Taylor 
Alaska Skate Legislature 

State Capitol 
Juneau, Alaska 99801

Dear Senator Taylor:

Thank you for your letter of December 7, 1994, 
concerning land status in the states. With a gz-eater 
percentage of federal land than any other state except 
Nevada, Alaska has been forced to struggle along with 
minimal ability to provide economic opportunities for her 

citizens.

Promises of earning a living from federal lands such as 
forests have been dashed in Southeast. Access in Denali has 
been limited to a 90 mile dirt trail, sometimes called a 
road by the Park Service, in a park larger than numerous 
states. Tourists are turned away with their cameras and 

theii- wallets.

Currently, an effort to l'emake the federal-state 
relationship is underway in everything from unfunded 
mandates to land policies. One proposal which I support is 
to turn as much land as possible over to the states.
However, it is very unlikely in this budget conscious era 
that the fedei'al government would then be required to 
purchase back land that it needed oz* wanted. The best that 
can be hoped foz- would be a substantial return of federally 
conti'olled land back to the states, probably starting with 
BLM land.

I will work as Chaiirnan of the Energy and Natuz*al 

Resources Committee in this Congress to turn back yeaz*s of 
restrictive land grabs, policies, and regulations. The 

American public has spoken out against the ovez'reaching 
powers of the federal govez-nment and I will assist the 
rollback effoz't. Thank you again for youz* comments.

Sincere.1 -1'

Frank II .^iurkowski 

United States Senator



Additional back-up information on SJR 6

Summarized from The Federal Lands Revisited by Marion Clawson.

Relations between the federal and state governments on land 
matters have a long and involved history. There was never any 
signif icant acreage of federal land in the or ig ina l 13 colonies 
or in the states formed from the orig inal 13. There was no 
signif icant federal land in the states of Texas and Hawaii , 
which were both independent countries before be ing their 
admission to the Union.

The matter of federal land grants to the states was an 
important political issue in all remaining states, which were 
formed from the so-called "public domain", the areas consisting 
of the territories created by treaty, purchase and settlement.
The first was these states was Ohio, admitted in 1802.

The Congress insisted and the new states, often under protest, 
accepted a disc la imer by which they re l inqu ished all further 
claims to federal land. Some advocates of a transfer of federal
lands to the states believe this discla imer was only forced on 
the western states; in fact, from Ohio onward, every nev: 
state, with the exceptions of Texas and Hawaii, were forced to 
agree to the disclaimer.

While the states agreed to relinquish future claims to federal
ho ld ings , there is nothing in the enab l ing leg is lat ion that
estab l ished those states to prevent the Congress from 
increasing the land al locations. The states have made great 
progress in the management of their lands from the days early 
in the late 19th and early 20th centuries, which were marred by 
incompetence mixed with fraud.



additional back-up - SJR 6 
Page Two

The subject of the transfer of federal ho ld ings is still very 
much alive, given such movements as the Sage Brush Rebellion 
and other stirr ings.

Regardless of the terms of any proposed transfer, major 
o ppos i t io n  can be expected from conse rva t ion  g roups
nationwide. The opposit ion can be expected to argue that past 
ep isodes prove state incompetence and that states would 
manage new land hold ings with an eye on cash returns rather 
than preservation . '

P roponents  w ou ld  be expected to a rgue  that state
administration would be closer to the users and that in the 
state's with the greatest percentage of federal land, land could 
be transferred into private ownership.



O n  A m e r i c a 's  l o n g  m a r c h  t o w a r d  t h e  w e l f a r e  s t a t e ,  

r e t e n t i o n  o f  p u b l i c  l a n d s  b y  t h e  f e d s  w a s  t h e  f i r s t  

m i l e s t o n e .  L e t 's  d e m o l i s h  t h a t  m i l e s t o n e .Federal
i m p e r i a l i s m

Robert H. Nelson is a professor in the 
School of Pubi'C Affairs at the University of Maryland. 
His forthcoming book is Public Lands and Private 
Rights: The Failure of Scientific Management.

Is C o n g re s s  s e r io u s  u b o u r d e v o lv ­
in g  m a jo r  fed e ra l re s p o n s ib ilit ie s  to  
the  states? I t can s h o w  i t  is b y  tra n s fe r­
r in g  th e  p u b lic  lands to  th e  states.

The federal government owns al­
most 30% o f the U.S., most o f  it in the 
West. Nevada is 83% federal. Neva­
dans complain o f being a federal colo­
ny. T hat’s because the federal govern­
ment makes decisions over this vast 
domain on matters that everywhere 
else would be state and local. Can 
pipelines be constructed, dams erect­
ed, ski resorts built? The feds decide.

Economist Randall O ’Toole has 
commented that the assets o f  the U.S. 
Forest Service would rank it in the top 
five among corporations in the U.S., 
but in terms o f  net income, the agency 
“ would be classified as bankrupt.”

But it won’t be enough just to give 
title to the states. If the western states 
were required to follow all the existing 
ik.uei.iS mics ami piweedures, the land 
might become a burden. T o  be work­
able, the transfer must be done with 
few strings attached. T hat’s why I say 
this is a real test o f how serious C on­
gress is about devolution. Congress 
would really have to keep hands olK

The states could cut management 
costs and get revenue from these valu­
able properties. Or they could pre­
serve them intact. The decision would 
be made locally.

Whatever the states decide, land 
management would improve. A 1994 
study by Donald Leal o f  the Political 
Economy Research Center in Boze­
man, M ont. shows why. It found that 
on adjacent forests in M ontana, the 
state earned S I3.7 million on its own 
timber operations over a five-year pe­
riod while the nearby federal timber 
programs cost taxpayers S42 million.

In one region, state managers re ­
quired 4.5 hours o f labor per thou­
sand board feet o f timber sold. The 
Federal Forest Service took 11.6 
hours to do the same thing. Did the 
savings achieved come at the expense

iCongress is serious 
oat devolution, 
tat better place to 
rt than with federal lands.

of the environment? Absolutely not. 
The state lands received higher rat­
ings for environmental protection.

A 1980s Interior Department study 
found that when all costs were ac­
counted, livestock management by the 
Federal Bureau o f Land Management 
was costing over $ 1 0 0  million a year, 
while total grazing fee collections were 
less than $25 million. Recreationists 
were even more heavily subsidized, 
paying less than $ 1  million in user 
charges, while the Bureau o f  Land 
Management was spending more than 
$ 100 million on their behalf. Would it

be so horrible to require backpackers 
to pay a few bucks for the scenery and 
solitude they so desire?

The federal government in 1992 
did manage to collect $865 million in 
royalties from its oil and gas, coal and 
other mineral leases. But most o f  the 
revenues were disbursed to state gov­
ernments or to accounts other than 
the U.S. Treasury.

It wasn’t always thus. In the 19th 
century the policy of the federal govern­
ment was to dispose o f the public lands 
in the interest ofcconomic development 
to homesteaders, railroad builders and 
odiers. But around the turn o f the 
century, dicrc was a change o f policy. 
Public lands became pawns to the new 
vision o f scientific management o f soci­
ety. Conservationists such as Gifibrd 
Pinchot in 1905 argued thac private 
management would inevitably waste the 
nation’s timber and lead to a “ timber 
famine.” Only the federal government, 
Pinchot argued, could supply the scien­
tific skills to use the forests and range­
lands of the nation for the long run.

Progrcssivism was an America.- ver­
sion o f  socialist planning, based on a 
dream o f applying “ science” to public 
policy. That dream has ended as badly 
here as those dreams have elsewhere, 
though luckily for us not on the same 
scale. Everywhere in the world today, 
privatization is on the march. Nations 
arc dismantling the dismal 2 0 th-cen­
tury legacy o f government property 
and resource ownership.

So, what is Congress waiting for? It 
can turn the public lands from a liabil­
ity for taxpayers into an asset. Transfer 
them to the states, perhaps retaining 
at the federal level a few park and 
wilderness areas chat for environmen­
tal or historical reasons arc o f genuine 
national distinction.

Devolving ownership would not 
necessarily result in state manage­
ment. The states would have many 
options. They could continue to own 
the lands or further decentralize own^ 
crsliip to local governments. They 
could creace public corporations to 
run them. Ownership could continue 
to vest in the stace, but management 
could be contracted out to private 
parties. Many policy flowers would 
bloom, and we would find out which 
blossomed the best. What better place 
to start if we are serious about scaling 
back the welfare state? H

Forbes ■ February 13, 1995 65
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T H E  A L A S K A N  C O N S T I T U T I O N  A N D  THE S T A T E  P A T R I M O N Y

O f  t h e  m a n y  p r o b l e m s  a n d  i s s u e s  f a c i n g  t h e  D e l e g a t e s  at 

C o l l e g e ,  n o n e  h a s  so g r e a t  a l o n g - r a n g e  i m p o r t a n c e  a s  t h a t  in­

v o l v i n g  A l a s k a ' s  l a n d s  a n d  r e s o u r c e s .  T h e  l a n d s  a n d  r e s o u r c e s  

p r o b l e m  m a y  be s t a t e d  thus;; W h a t  s h o u l d  be the n a t u r e ,  s c o p e , 

a n d  p o s s i b l e  v e r b i a g e  of c o n s t i t u t i o n a l  p r o v i s i o n s ,  i f  a n y , 

t h a t  m a y  be n e c e s s a r y  to assure, t h a t  the l a n d s  a n d  n a t u r a l  r e - 

s o u r c e s  of t h e  n e w  S t a t e  of A l a s k a  w i l l  be d e v e l o p e d  (1) to 

t h e i r  h i g h e s t  p o t e n t i a l  a n d  ( 2 ) f o r  the b e n e f i t  of a l l  the 

p e o p l e  of A l a s k a ?  T h e  t w o  a i m s  o f  d e v e l o p m e n t  are n o t  i n c o m­

p a t i b l e  a n d  b o t h  a r e  of e q u a l  i m p o r t a n c e .

E m p h a s i s  m u s t  be p l a c e d  at the o u t s e t  u p o n  t w o  p o i n t s .

The t e r m  A l a s k a n  " l a n d s  a n d  n a t u r a l  r e s o u r c e s "  is a b r o a d  c o n­

cep t  as it is u s e d  i n  t h i s  pa p e r .  It c o m p r e h e n d s  n o t  o n l y  the 

a g r i c u l t u r a l  a n d  g r a z i n g  u s e s  o f  l a n d  so t r a d i t i o n a l  i n  the mid- 

w e s t e r n  a n d  s o m e  of the w e s t e r n  s t a t e s  b u t  s u b s u r f a c e  m i n e r a l  

w e a l t h ,  f o r e s t s ,  w i l d l i f e ,  a n d  t h e  r e s o u r c e s  o f  the n a v i g a b l e  

w a t e r s  a n d  t h e  sea, i n c l u d i n g  t h e  s u b s o i l  of  s u b m e r g e d  l a nds 

a n d  t i d e l a n d s .  The f a c t s  of A l a s k a n  g e o g r a p h y  a n d  e c o n o m i c
* •« . * * * . ■ i .

e x i s t e n c e  r e q u i r e  t h e  use of t h i s  s o m e w h a t  b r o a d e n e d  c o n c e p t i o n  

o f  t h e  t e r m  " l a n d s  a n d  n a t u r a l  r e s o u r c e s . "

1
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I n  the s e c o n d  place, the p r o b l e m  of l a n d s  a n d  r e s o u r c e s  

d e v e l o p m e n t  a n d  m a n a g e m e n t  h a s  t h r e e  phas e s ;  (1 ) t h e  e s t a b l i s h­

ment of c o n s t i t u t i o n a l  policy; ( 2 ) the c r e a t i o n  of  a r e s o u r c e s  

code b y  the l e g i s l a t u r e  or t h e  p a s s a g e  of n e c e s s a r y  l e g i s l a t i o n  

in the l a n d  a n d  r e s o u r c e s  field? a n d  (3 ) the i m p l e m e n t a t i o n  of 

the c o n s t i t u t i o n a l  a n d  s t a t u t o r y  p r o v i s i o n s  b y  a d m i n i s t r a t i v e  

a g e n c i e s  of the s t a t e  g o v e r n m e n t .  T h e  s e c o n d  a n d  t h i r d  p h a s e s  

of r e s o u r c e s  d e v e l o p m e n t  a n d  m a n a g e m e n t  are nr-t p r o p e r l y  s u b j e c t s  

f o r  i n c l u s i o n  i n  the S tate c o n s t i t u t i o n .  It is o f  v i t a l  i m p o r­

ta n c e  t h a t * t h e  a d m i n i s t r a t i v e  m a c h i n e r y  s h o u l d  n o u  be m a d e . a 

pa r t  of c o n s t i t u t i o n a l  p r o v i s i o n s .  N o r  s h o u l d  a " r e s o u r c e s  

c o d e "  be i n c o r p o r a t e d  i n t o  -the d o c u m e n t ,  f o r  the w r i t i n g  of s u c h  

a co d e  is the p r o p e r  p r o v i n c e  o f  t h e  l e g i s l a t u r e .  T h e  e s t a b l i s h­

men t  of a r e s o u r c e s  code, or t h e  p a s s a g e  of l e g i s l a t i o n ,  and the 

c r e a t i o n  of a n  a d m i n i s t r a t i v e  a g e n c y  o r  a g e n c i e s  t o  a d m i n i s t e r  

the l a n d s  and r e s o u r c e s  d e v e l o p m e n t  of the n e w  S t a t e  s h o u l d  not 

be u n d e r t a k e n  u n t i l  a n  e x t e n s i v e  a n d  r e l a t i v e l y  c o m p l e t e  s t u d y  

of A l a s k a ’s r e s o u r c e s ,  as d e f i n e d  i n  t h i s  pa p e r ,  h a s  b e e n  u n d e r­

taken. S u c h  a s t u d y  w o u l d  n e c e s s a r i l y  be a l e n g t h y  one and 

w o u l d  e n t a i l  c o n s i d e r a b l e  e x p e n d i t u r e .

T h i s  s t a f f  p a p e r  is c o n f i n e d  t o  t h e  c o n s t i t u t i o n a l  p h ase 

o f  r e s o u r c e s  d e v e l o p m e n t  a n d  m a n a g e m e n t .

The N a t u r e  a n d  E x t e n t  of A l a s k a ’s P a t r i m o n y

T h e r e  are m a n y  e l e m e n t s  t h a t  in t h e i r  t o t a l i t y  c o m p r i s e  

the p a t r i m o n y  of the f u t u r e  S t a t e  o f  A l a s k a .  L a n d  is, of course, 

t he e l e m e n t  of m o s t  c o m m o n  c o n s i d e r a t i o n .



The n e w  S t a t e  of A l a s k a  w i l l  r e c e i v e  s u b s t a n t i a l  l a n d  

g r a n t s  at the t i m e  of its a d m i s s i o n  t o  the f e d e r a l  Union. The 

e x a c t  a m o u n t  a n d  ty p e  c a n n o t  be f o r e c a s t  w i t h  c o m p l e t e  a c c u r a c y ,  

but t h e r e  is a s o u n d  r e a s o n  f o r  belief, b a s e d  on e n a b l i n g  l e g i s­

l a t i o n  w h i c h  h a s  b e e n  p r e v i o u s l y  i n t r o d u c e d  in  the C o n g r e s s ,  

t h a t  the t o t a l  a m o u n t  m a y  e q u a l  s o m e t h i n g  o v e r  1 0 3  m i l l i o n  

a c r e s .  T h i s  a c r e a g e  is a p p r o x i m a t e l y  e q u a l  to t h a t  of the t o t a l  

'land a c r e a g e  of  the S t a t e  of C a l i f o r n i a .

The t r a n s f e r  of this v a s t  a c r e a g e  f r o m  the p u b l i c  d o m a i n

of the'/United S t a t e s  i n t o  the h a n d s  of the S t a t e  of A l a s k a
\ . -

r e p r e s e n t s  in e f f e c t * t h e  t r a n s f e r  of an  E m p i r e .  E v e n  t h o u g h  

A l a s k a’s c ho i c e ,  to be e x e r c i s e d  o v e r  a t w e n t y - f i v e  y e a r  p e r i o d  

if p r o v i s i o n s  of r e c e n t  e n a b l i n g  l e g i s l a t i o n  are f o l l o w e d ,  w i l l  

be c o n s i d e r a b l y  l i m i t e d  by U n i t e d  S t a t e s  w i t h d r a w a l  a n d  r e s e r v a­

t i o n  p o l i c y ,  no o t h e r  s t ate has e v e r  r e c e i v e d ,  e i t h e r  d o l l a r -  

w i s e  o r  a c r e a g e - w i s e ,  so g r e a t  a p a t r i m o n y . ^

T he p r o v i s i o n s  of  S e n a t e  49, 6 4 th C o n g r e s s ,  one of the 

r e c e n t l y  p r o p o s e d  e n a b l i n g  acts, are t y p i c a l  of m o s t  r e c e n t  

p r o p o s e d  l a n d  g r a n t s  to A l a ska. S e c t i o n  205, i n  s u m m a r y ,  p r o­

v i d e d  for the f o l l o w i n g  a c r e a g e s  to be g r a n t e d  f o r  the p u r p o s e s

^ T e x a s  h a d  a g r e a t e r  state p u b l i c  l a n d  a c r e a g e  t h a n  th a t  
w h i c h  A l a s k a  w i l l  r e c e i v e .  T e x a s  e n t e r e d  t h e  Union, h o wever, 
f r o m  i n d e p e n d e n t  r e p u b l i c  status. The a g r e e m e n t  at the time 
of h e r  a d m i s s i o n  r e q u i r e d  the n e w  S t a t e  to  a s s u m e  the p a y m e n t  
of the d e b t s  of the R e p u b l i c  of Texas? in r e t u r n  the S t a t e  w a s  
a l l o w e d  to r e t a i n  its pu b l i c  lands.

L a n d  G r a n t s
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n o t e d ?  ■ A c r e s

F r o m  n a t i o n a l  f o r e s t s  f o r  c o m m u n i t y  d e v e l o p m e n t ---- 4 0 0 , 0 0 0
F r o m  p u b l i c  l a n d s  f o r  c o m m u n i t y  d e v e l o p m e n t ----------4 0 0 , 0 0 0
F r o m  p u b l i c  l a n d s  for S t a t e ------------------ 1 0 0 , 0 0 0 , 0 0 0
F r o m  p u b l i c  l a n d  for:

G o v e r n m e n t  b u i l d i n g s -----------------------------------5 0 0 , 0 0 0
I n s t i t u t i o n s  for m e n t a l l y  i l l ---------------------- 2 0 0 , 0 0 0
S c h o o l s  a n d  a s y l u m s  f o r  deaf, dumb,

a n d  b l i n d ----------------------------------------------- 2 0 0 , 0 0 0
N o r m a l  s c h o o l s -------------------------------------------5 0 0 , 0 0 0
S t a t e  c h a r i t a b l e ,  penal, a n d  r e f o r m a t o r y

i n s t i t u t i o n s ------------------------------------------- 2 0 0 , 0 0 0
N e e d y  p i o n e e r s -------------------------------------------2 5 0 , 0 0 0
U n i v e r s i t y  of A l a s k a -----------------------------------5 0 0 , 0 0 0
P e n i t e n t i a r i e s -------------------------------------  2 0 0 , 0 0 0

T o t a l  p r o p o s e d  g r a n t s  to A l a s k a  1 0 3 , 3 5 0 , 0 0 0

H. R. 331, i n t r o d u c e d  by D e l e g a t e  E. L. B a r t l e t t  i n  1949,

h a d  f o l l o w e d  the traditiona'l p a t t e r n  in p r o v i d i n g  f o r  l a n d  g r a n t s

i n  h i s  p r o p o s e d  A l a s k a n  e n a b l i n g  l e g i s l a t i o n ^  s e c t i o n s  2, 16,

3 2 , a n d  3 6  of e a c h  t o w n s h i p ,  plus c e r t a i n  s p e c i a l  g r a n t s ,  w e r e

t o  be g i v e n  to t h e  n e w  state f o r  the s u p p o r t  of i t s  c o m m o n  

3
s c h o o l s .  As a m e n d e d  b y  the S e n a t e  C o m m i t t e e  o n  I n t e r i o r  a n d  

I n s u l a r  A f f a i r s  a n d  r e p o r t e d  i n  1950, the s e c t i o n  p r o v i d e d  f o r  

a r o u n d  f i g u r e  g r a n t  o f  2 0  m i l l i o n  acres, r a t h e r  t h a n  a g r a n t  

b a s e d  o n  s p e c i f i c a l l y .n u m b e r e d  s e c t i o n s .  The c h a n g e  w a s  ma d e  

b e c a u s e  s u c h  a m i n o r  f r a c t i o n  of  A l a s k a  has b e e n  s u r v e y e d 5 g r a n t s  

o f  s p e c i f i c  s e c t i o n s  w o u l d  h a v e  na d e  v e r y  l i t t l e  l a n d  i m m e d i a t e l y  

a v a i l a b l e  to- the S t a t e .  The 20 m i l l i o n  a c r e s  so g r a n t e d  w a s  to

S e c t i o n  2 0 5  a l s o  i n c l u d e d  s m a l l  s p e c i f i c  p r o p e r t y  g r a n t s ,  
e.g., B l o c k  32 in t h e  C i t y  of June a u .  The p r o v i s i o n s  of H. R. 
2535, Bl+th C o n g r e s s ,  as r e p o r t e d ,  w e r e  i d e n t i c a l .

S e c t i o n  5 of  the m e a s u r e  as i n t r o d u c e d .
3



be h e l d  i n  t r u s t  f o r  t h e  s u p p o r t  of  p u b l i c  s c h o o l s  a n d  p u b l i c

e d u c a t i o n a l  i n s t i t u t i o n s ,  and r e s t r i c t i o n s  w e r e  p l a c e d  o n  the

s t a t e  as t o  the size of t r a c t s  w h i c h  m i g h t  be s o l d  a n d  w i t h  .

r e s e r v a t i o n  o f  r o y a l t y  r i g h t s  i n  m i n e r a l s . ^

The B a r t l e t t  Bill h a d  f o l l o w e d  tradition.. Utah, A r i z o n a ,

a n d  N e w  M e x i c o  had b e e n  a d m i t t e d  to  the U n i o n  w i t h  s u c h  g r a n t s

5
o f  s p e c i f i c  .sections f o r  s c h o o l  p u r p o s e s .  D i s c u s s i o n  of s t a t e­

h o o d  m e a s u r e s  b y  C o n g r e s s  t h r o u g h  the years, h o w e v e r ,  c a u s e d  

m a n y  m e m b e r s  to r e a c h  t h e  c o n c l u s i o n  t h a t  the t r a d i t i o n a l  f o r mula 

w o u l d  hot g i v e  A l a s k a  a b r o a d  e n o u g h  e c o n o m i c  base 011 w h i c h  to 

f o u n d  a'-fiscally s o u n d  s t a t e  g o v e r n m e n t .  S. 50, as  i n t r o d u c e d  

in the 9 3 d  C o n g r e s s ,  f o r  e x a m p l e ,  c a l l e d  f o r  a g r a n t  of 2 0  

m i l l i o n  a c r e s  pl u s  o t h e r  s p e c i a l  g r a n t s ?  as r e p o r t e d ,  w i t h  a 

s u b s t i t u t e ,  by the S e n a t e  C o m m i t t e e  on I n t e r i o r  a n d  I n s u l a r  

A f f a i r s ,  h o w e v e r ,  the l a n d  g r a n t  p r o v i s i o n s  c a l l e d  f o r  1 0 0  

m i l l i o n  a c r e s  pl u s  s p e c i a l  g r a n t s .  A l l  e n a b l i n g  l e g i s l a t i o n  

i n t r o d u c e d  i n  the 8 4 th C o n g r e s s  c a l l i n g  f o r  A l a s k a n  s t a t e h o o d ,  

sa v e  one, c o n t a i n e d  the 1 0 0  m i l l i o n  ac r e  p r o v i s i o n .  T h e  hope, 

e x p r e s s e d  in  c o m m i t t e e  h e a r i n g s  a n d  c o n g r e s s i o n a l  d e b a t e ,  was 

t h a t  the g r e a t e r  a c r e a g e  w o u l d  e n a b l e  the n e w  s t a t e  t o  g e t  off

’’Su c h  l a n d s  m a y  be g r a n t e d  or s o l d  by the S t a t e  in 
t r a c t s  of n o t  m o r e  t h a n  6 4 O a c r e s  f o r  a n y  p u r p o s e ,  but w i t h  a 
r e s e r v a t i o n  to  the S t a t e  of a r o y a l t y  of not m o r e  t h a n  12-| 
p e r  c e n t u m  on  a l l  m i n e r a l s  p r o d u c e d  t h e r e f r o m . "  S e c t i o n  5 (b), 
as r e p o r t e d  by the S e n a t e  I n t e r i o r  a n d  I n s u l a r  A f f a i r s  C o m m i t t e e .

^ O k l a h o m a ,  w h i c h  e n t e r e d  the U n i o n  a f t e r  Utah, b u t  b e f o r e  
A r i z o n a  a n d  N e w  M e x ico, r e c e i v e d  s e c t i o n s  16  and 3 6  only.
W y o m i n g ,  Idaho, W a s h i n g t o n ,  M o n t a n a ,  a n d  N o r t h  a n d  S o u t h  Dakota, 
the six s t a t e s  a d m i t t e d  before Utah, r e c e i v e d  s e c t i o n s  1 6  a n d  36.



t o  a f.lying start. T h e r e  w a s  f u l l  a p p r e c i a t i o n  on t h e  p a r t  of 

m e m b e r s  of C o n g r e s s  t h a t  the h i s t o r i c a l  g r a n t  f o r m u l a  was b e i n g  

a b a n d o n e d ?  some f e w  m e m b e r s  of C o n g r e s s  o p p o s e d  the g r e a t e r  

a c r e a g e  g r a n t s .  B e c a u s e  of the t r e m e n d o u s  a c r e a g e  i n v o l v e d ,  

the b a sic 1 0 0  m i l l i o n  a c r e  g r a n t  was n o t  l i m i t e d  t o  d i r e c t  s u p­

po r t  of  p u b l i c  e d u c a t i o n .  S u c h  a l i m i t a t i o n  w o u l d  h a v e  b e e n  

u n r e a l i s t i c ,  f o r  the n e w  S t a t e  w o u l d  n e e d  f i n a n c i a l  s u p p o r t  f o r  

m a n y  o t h e r  n e c e s s a r y  a c t i v i t i e s  b e s i d e s  e d u c a t i o n .

But of one fact, t h e r e  c a n  be l i t t l e  doubt. W h e t h e r  the 

a c r e a g e  is 20^' 40, o r  1 0 0  m i l l i o n ,  A l a s k a  w i l l  r e c e i v e ,  u p o n  

the assumption-'of s t a t e h o o d ,  a t r e m e n d c ’s a m o u n t  of  p u b l i c  land.
.S

Th e  S t a t e  w i l l  m a k e  its c h o i c e s  w i t h i n  some set p e r i o d  of years, 

p r o b a b l y  25, a n d  f r o m  t h o s e  l a n d s  in t h e  U n i t e d  S t a t e s  pu b l i c

d o m a i n  w h i c h  are " v a c a n t ,  u n a p p r c  .. ted, a n d  u n r e s e r v e d "  at

6 7
t h e  ti m e  of s e l e c t i o n .  The n a t i o n a l  o o l i c y  of w i t h d r a w a l  a n d

r e s e r v a t i o n  v e r y  d e f i n i t e l y  w i l l  r e s t r i c t  the S t a t e ’s f r e e d o m

o f  c h o i c e ,  as t h e  f o l l o w i n g  c h a r t  demonstrates;'

M o s t  e n a b l i n g  l e g i s l a t i o n  w h i c h  h a s  b e e n  i n t r o d u c e d  w o u l d  
h a v e  a l l o w e d  s e l e c t i o n s  of s p e c i f i c  a c r e a g e  f r o m  n a t i o n a l  f o r e s t  
lands-'which rare " v a c a n t  a n d  u n a p p r o p r i a t e d "  for t h e  p u r p o s e  of 
d e v e l o p i n g  a n d  e x p a n d i n g  A l a s k a n  c o m m u n i t i e s .  The h i g h e s t  f i g­
u r e  i n  a n y  l e g i s l a t i o n  on t h i s  ty p e  of a c r e a g e  has b e e n  4 0 0 , 0 0 0  
a c r e s .

? W i t h d r a w n  l a n d  i s l a n d  r e m o v e d  f r o m  the s t a t u s  of v a c a n t  
p u b l i c  d o m a i n  b y  t h e  f e d e r a l  g o v e r n m e n t .  It is n o t  o p e n  to 
s e t t l e m e n t  a n d  is g e n e r a l l y  not a v a i l a b l e  f o r  s e l e c t i o n  by the 
f u t u r e  state.
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A. Colonial Period
T he pub lic  la n d  law s  o f th e  U n ited  S ta te s  a re  deep ly  rooted  in  th e  ea rlie s t h is to ry  of 
th e  co u n try . T h e  p re sen t sy s tem  h a s  evolved s tead ily  over th e  g e n e ra tio n s  from  th e  
firs t E u ro p e a n  se ttle m e n t in  th e  N ew  W orld to  th e  p re se n t day .

T h e  d iscovery  by  C o lum bus o f  a  new  A m eric an  c o n tin e n t in  1492 w as follow ed 
qu ick ly  by o th e r  ex p lo ra to ry  v o y ag e s  by th e  E n g lish , F ren ch , S p a n is h , D utch , a n d  
o th ers . T h e  E n g lish  n a v ig a to rs  w ere th e  f i r s t  to  fin d  a n d  exp lore th e  n o r th e rn  p a r t  
o f th e  A tla n tic  c o a s t  o f  A m erica . In  1498, th ey  c la im ed  title  to th o se  la n d s  in  th e  
n am e  o f th e  K in g  o f E n g la n d  b y  r ig h t  o f d iscovery .

T h e  co m p etitio n  for th e  rich  b o u n ty  w h ich  A m erica  p ro m ised  w a s  fierce am o n g  
the  E u ro p e a n  n a tio n s . G re a t B r ita in  su p p o rted  its  la n d  c la im s w ith  i ts  su p erio r 
n av y . S oon th e  E n g lish  h a d  th e  b es t c laim  to  th e  e a s te rn  se a b o a rd  a n d  p a r ts  o f th e  
in te rio r w e s t to  th e  M ississ ip p i R iver. S p a in  a p p ro p ria te d  th e  w este rn  la n d s  a n d  
th o se  f a r  so u th . F ra n c e  se ttled  th e  S t. L aw ren ce  V a lley  in  th e  n o r th  a n d  ad v an ced  
its  c la im s  a lo n g  th e  w a te rw a y s  in to  th e  in te r io r  of th e  new  co n tin en t.

F o r a  h u n d re d  y e a rs  a f te r  i ts  in i t ia l  c la im s  by  r ig h t  o f  d iscovery , the  title  o f 
G re a t B r ita in  to  th e  A tla n tic  s e a b o a rd  w as  m a in ta in e d  o n ly  by  ex p lo ra to ry  voyages 
a lo n g  th e  s e a c o a s t a n d  ex p ed itio n s  in to  th e  in te r io r  on  n a v ig a b le  s trea m s. N o 
se ttlem en ts  w ere e s tab lish ed . E v e n  la n d  ex p lo ra tio n s  w ere ra re  a n d  lim ited  because  
th e  few  ea rly  ex p lo re rs  w ere aw ed  by th e  c o n c e n tra tio n  o f In d ia n s  w h ich  th ey  
en co u n te red  n e a r  th e  se a c o a s t a n d  th e  riv e rs .

In  th e  la s t  q u a r te r  o f th e  1500s, Q ueen E liz a b e th  o f E n g la n d  g ra n te d  sev e ra l 
c h a rte rs  fo r th e  e s ta b lis h m e n t o f  colonies in  A m erica . A ll o f  th ese  a tte m p ts  fa iled , 
a n d  n o  p e rm a n e n t toeho ld  w a s  e s ta b lish e d  on  th e  new  c o n tin e n t in  E lizab e th ’s 
tim e. T h e  f irs t  su ccessfu l E n g lish  co lony  w a s  e s ta b lish e d  in  J a m e s to w n , V irg in ia  in  
1607. O ver th e  n e x t  125 y e a rs  a ll  o f  th e  o r ig in a l th ir te e n  colonies w ere founded. T h e  
E n g lish  title  to  th e  e a s te rn  p a r t  o f th e  N ew  W orld w as b o ls te red  by  its  rap id ly  
e x p a n d in g  colonies.

T h e  E n g lish  c h a r te rs  g iv en  by  th e  C row n  for th e  N ew  W orld colonies w ere 
e x tra o rd in a ry  g ra n ts .  T h e  c h a r te rs  w ere issu ed  to  p ro p rie to rs  w ho hoped  to p ro fit b y  
th e ir  r isk y  in v es tm en ts . T h e  c h a r te rs  g ra n te d  v a s t  t ra c ts  o f u n ta m e d  lan d  to th e  
p ro p rie to rs . T h e  V irg in ia  g ra n ts  ex tended  fo r sev e ra l h u n d re d  m iles n o rth  a n d  
so u th  a lo n g  th e  seaco ast, a n d  th e  w este rn  te r r ito r ia l  lim its  ra n  a ll th e  w ay  from  th e  
A tlan tic  to  th e  P ac ific  O cean . O th e r ea rly  g r a n ts  ex ten d ed  from  the  A tla n tic  w est­
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w ard  fo r v ag u e  a n d  u n c e r ta in  d is tan ce s . T h e  re su lt w as th a t  a  few colonies w ere 
g ra n te d  a ll th e  la n d  w e stw a rd  to th e  P acific . B ecause th e  g eo g rap h y  w as  little  
know n , th e  te rr ito r ia l lim its  o f  the  g ra n ts  w ere u n ce rta in , a n d  the co lon ia l g ra n ts  
freq u en tly  overlap p ed .

N e ith e r G re a t B rita in  n o r  th e  colonies acco rded  th e  ab o rig in a l In d ia n s  a n y  title  
to th e  la n d s  th ey  occupied  except th e  r ig h t  o f occupancy . T h e  colonies, a c tin g  
th ro u g h  th e ir  p ro p rie to rs  a n d  g o v ern o rs , n eg o tia ted  trea tie s  a n d  o th e r p u rc h a se s  o f 
the  o ccu p an cy  r ig h ts  of th e  In d ia n s . Som e o f th e  colonies took title  to su ch  la n d s  for 
the  E n g lish  C row n, b u t o th e rs  took title  fo r th e  benefit of the  colony. Som e in ­
d iv id u a l s e ttle rs  p u rc h a se d  In d ia n  r ig h ts  for them selves. T h e  colonies aw ard ed  
b o u n ty  la n d  to  so ld iers , so ld  la n d s  to buyers, a n d  g av e  lan d  g ra n ts  in  ex ch an g e  for 
d eve lopm en t. T h u s , th e  la n d s  w ith in  th e  co lon ies p assed  in to  p riv a te  o w nersh ip .

T h e  F ren ch , e x p a n d in g  from  th e ir  se ttlem en ts  in  C an ad a , h a d  ex ten d ed  th e ir  
c la im s on  th e  A m erican  c o n tin e n t in to  th e  O hio  a n d  M ississipp i b a s in s  by 1750. In  
1752, th e  g o v ern o r o f V irg in ia  s e n t G eorge W ash in g to n  to th e  F ren ch  m ilita ry  
co m m an d e r on th e  O hio  R iver w ith  a  w a rn in g  to s ta y  ou t of th a t  te rr ito ry  w h ich  w as 
c la im ed  by G re a t B rita in . W hen  W a sh in g to n  w as ignored , he co m m an d ed  tro o p s in  
two m ilita ry  en g a g e m e n ts  a g a in s t  th e  F ren c h  a t  th e  Ohio. W hen b o th  sk irm ish es  
w ere lost, W a sh in g to n  re tre a te d , a n d  the  S ev en  Y ears W ar betw een G rea t B rita in  
a n d  F ra n c e  h a d  begun .

T h e  S even  Y ears W ar w as a  w orldw ide s tru g g le  for d o m in a tio n  o f g re a t  co lo n ia l 
em pires. A fte r sev e ra l y ea rs , F ra n c e  w as m ili ta r ily  ex h au sted , an d  S p a in  p lan n ed  
to e n te r  th e  w a r  a g a in s t  G re a t B rita in  to h e lp  th e  F ren ch . G rea t B rita in  dec la red  
w a r on S p a in  a n d  q u ick ly  took  th e  S p a n is h  h o ld in g s  in  H a v a n a  in  tLw 7es t In d ies  
a n d  M an ila  in  th e  P h ilip p in e s . T h e  w a rr in g  n a tio n s  se ttled  th e ir  colon 'isp u te  by
th e  P eace  o f P a r is  in  1763. T h e  F ren ch  tre a ty  g av e  G rea t B rita in  b o tl *ada a n d
u n d isp u ted  p o ssessio n  o f th e  A m erican  c o n tin e n t a s  fa r  w est a s  th e  M i js ip p i. T h e  
S p a n is h  tre a ty  g av e  G re a t  B rita in  th e  te rr ito ry  o f F lo rid a  in  ex c h an g e  for H a v a n a  
w h ile  S p a in  w a s  co m p en sa ted  by F ran c e  w ith  th e  g re a t p rov ince  of L o u is ia n a , w est 
o f th e  M ississipp i. T h e  peace e s tab lish ed  E n g lish  hegem ony  over th e  ea s te rn  th ird  of 
th e  A m erican  co n tin en t. T h e  F re n c h  p re sen ce  in  A m erica  w as v ir tu a lly  ended.

W hen  th e  P eace  o f P a r is  se ttled  th e  w ar, th e  B ritish  c a b in e t w as p a in fu lly  aw a re  
th a t  B ritish  co n tro l over th e  th ir te e n  co lon ies w as  w eak. T h e  B ritish  co lon ia l 
g o v e rn o rs  o ften  y ielded  to co lon ia l p re ssu res  r a th e r  th a n  fo llow ing  im p e ria l d ic ­
ta te s . T h e  a c ts  o f tr a d e  p ro h ib itin g  com m erce w ith  F ren ch  colonies in  th e  W est 
In d ie s  w ere b e in g  v io la ted . T h e  colonies w ere  n o t fu lfillin g  th e ir  q u o ta s  o f troops 
a n d  su p p lie s  to  G re a t B r ita in  fo r th e  d efense  o f h e r w orld-w ide em pire . T h e  co lon ies 
a n d  fro n tie rsm e n  w ere a c q u ir in g  w este rn  la n d s  on  th e  fro n tie r  w ith o u t a c cep tin g  
B ritish  co n tro l o f th em . T herefo re , a t  th e  e n d  o f th e  w ar, th e  B ritish  k in g  issu ed  th e  
P ro c la m a tio n  o f 1763 in  o rd e r to  con tro l th e  in te r io r  of th e  new  c o n tin e n t. T h e  
P ro c la m a tio n  p ro sc rib ed  se ttle m e n t o f a l l  la n d s  w est o f  th e  A p p a la c h ia n  R an g e , 
o u tra g in g  th e  co lon ists . T h e  P ro c la m a tio n  jeo p ard ized  es tab lish ed  se ttle m e n ts  a n d  
c la im s  w est o f  the  line, n u llif ied  th e  old co lo n ia l c la im s to  th e  in te rio r, a n d  co n fin ed  
th e  in ex o ra b le  p re ssu re  fo r w e stw a rd  ex p a n s io n .

By th e  Q uebec A ct o f  1774, G re a t B r ita in  tra n sfe rre d  all r ig h ts  to  th e la n d s  n o r th  
o f th e  O h io  a n d  w est o f th e  A p p a la c h ia n s  to  th e  B ritish  colony o f Q uebec w hich  w as  
co n s id e rab ly  m ore re sp ec tfu l o f th e  m o th e r co u n try . G re a t B rita in  a lso  b eg a n  to 
en fo rce  th e  tra d e  a c ts  m ore effectively , a n d  it im posed  new  tax es  on th e  co lon ies to 
in c re a se  revenues. A t th e  sa m e  tim e, th e  co lon ia l g overnors w ere o rdered  to  d isco n ­
tin u e  all la n d  g ra n ts  u n d e r th e  p re v a ilin g  free system . T hey  w ere o rd e red  to m ak e  
p r io r  la n d  su rv e y s  a n d  to convey  co lon ia l la n d  only a f te r  a  public au c tio n  w hich  
p roduced  a n  e s tab lish ed  m in im u m  price for th e  B ritish  g overnm en t.

T h ese  a n d  o th e r a t te m p ts  of th e  B ritish  g o v ern m en t to re a sse rt con tro l o v er th e  
co lon ies led to the  D e c la ra tio n  o f In d ep en d en ce  in  1776 an d  th e  b e g in n in g  o f  th e  
A m erican  R evolu tion . T h e  s ta te  o f w ar ex tended  for seven  y ears , a n d  w hen  it
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gro u n d  to a  h a lt, th e  E n g lish  co lon ial period  o f 176 y e a rs  h a d  ended. T h e  th ir te en  
o rig in a l B ritish  colonies were b a tte red  a n d  deep in  deb t, b u t  th ey  h a d  em erged  
v icto rious in  the end.

T h e  W ar w as concluded  by th e  Peace o f V e rsa ille s  in  1783. F ran c e  an d  S p a in  
h ad  jo ined  to g e th er to oppose G rea t B rita in  one m ore tim e, a n d  th is  tim e S p a in  
reacq u ired  F lo rid a  from  G rea t B rita in . B y th e  P eace  o f V ersa ille s , th e  th ir te en  
colonies es tab lish ed  th e ir  in d iv id u a l so v e re ig n ty  n o t o n ly  over th e  co lon ial la n d s  
bu t a lso  over all o f th e ir  w este rn  lan d  c la im s in  A m erica.

B. Cessions by the States
By th e  P eace o f V ersa ille s  of 1783, G rea t B rita in  co n firm ed  th e  sovere ign  title  w hich  
th e  new  A m erican  s ta te s  h ad  claim ed for th em se lv es  in  th e  D eclara tio n  o f In ­
dependence. D uring  th e  course o f th e  seven  y e a rs  o f th e  R ev o lu tio n a ry  W ar, th e  
s ta te s  h a d  form ed a  loose a sso c ia tio n  u n d er th e  A rtic les  of C o n fed e ra tio n  w hose 
ra tif ic a tio n  w as com pleted  in  1781. T h e  A rtic les, how ever, le ft in ta c t  th e  old c la im s 
of sev en  s ta te s  to th e  v a s t  tra c ts  of unoccupied lan d  s tre tc h in g  w estw ard . V irg in ia  
an d  o th e rs  opened la n d  offices, m ade p riv a te  la n d  g ra n ts ,  g ra n te d  m ilita ry  b oun ties 
an d  o th erw ise  com m enced  to  d ispose o f th e  w este rn  la n d s . M ary la n d , follow ed by 
the  o th e r  five s ta te s  w ith  no w este rn  lan d  c la im s, in s is te d  t h a t  th e  w este rn  lan d s  
shou ld  be he ld  for th e  com m on benefit o f a ll th e  s ta te s . T h is  d is p a r ity  in  la n d  c la im s 
re su lted  in  th e  f irs t  p ro trac ted  n a tio n a l d eb a te , one  w h ich  th re a te n e d  to p rev en t 
fo rm a tio n  o f a  co n fed era tio n .

T h e  objections to  w este rn  lan d  o w n ersh ip  by th e  in d iv id u a l s ta te s  w ere serious. 
M any  o f th e  c la im s o v erlap p ed  because of th e  co n flic tin g  g ra n ts  m ad e  by G rea t 
B rita in . A s a  p ra c tic a l m a tte r , i t  seem ed im p o ssib le  fo r s ta te s  o f co-equal d ig n ity  to 
a d ju s t th ese  b o u n d arie s . E ven  m ore com pelling , th e  a rg u m e n t w a s  m ad e  th a t  th e  
w este rn  la n d s  h a d  been  won “ by th e  blood a n d  tre a su re  o f a ll, a n d  o u g h t there fo re  to  
be a  com m on es ta te , to be g ra n te d  out on te rm s  b en e fic ia l to  th e  U n ited  S ta te s .” 
[R eso lu tions of D e law are  o f Feb. 23, 1779, to  th e  C o n tin e n ta l C o n g ress d u rin g  
d eb a te  over ra tif ic a tio n  o f th e  A rtic les o f C o n fed e ra tio n , quo ted  in  T. D ona ldson , 
The P u b lic  D o m a in , 60-61 (1884) (1970 rep rin t) .]  T h e  s ta te s  w ith o u t w este rn  la n d  
c la im s a lso  feared  th a t  th e  o th e r s ta te s  w ould  ev e n tu a lly  ho ld  d isp ro p o rtio n a te  
pow er u n d e r a n y  p la n  o f elected re p re se n ta tio n  b ased  on p o p u la tio n .

A m ong  th e  th ree  ho ldou ts, N ew Je rse y  a n d  th e n  D e law are  ra tif ie d  th e  A rticles 
in  re lia n ce  on th e  good fa ith  a n d  sen se  o f ju s tic e  o f  th e  o th e r  s ta te s  to  ev en tu a lly  
lim it th e  w este rn  la n d  c la im s. M ary lan d , how ever, s till  re fu sed  to s ig n  because  no  
am en d  m en t w as re ach e d  fix in g  b o u n d arie s  to  lim it th e  w e ste rn  re ach  o f th e  fro n tie r  
la n d  c la im s. B ecause o f th e  fa ilu re  of th e  tw o sides to  ag ree  a n d  th e  in d isp en sab le  
need to form  a  u n io n , th e  C o n tin e n ta l C o n g ress a sk ed  th e  s ta te s  w ith  w este rn  lan d  
c la im s to  re lin q u ish  th em  to th e  C o n fed era tio n . T he C o n g ress  th e n  resolved th a t  
such  la n d s  a s  m ig h t be ceded w ould be held  fo r th e  com m on b en e fit o f  th e  U n ited  
S ta te s , th a t  la n d s  w ith in  th e  w este rn  te rrito rie s  w ould be g ra n te d  a n d  se ttled  a s  a n y  
n in e  s ta te s  m ig h t a g re e  in  C ongress, a n d  th e  la n d s  w ould  be se ttled  a n d  a d m itte d  to 
th e  U n io n  a s  new  s ta te s  w ith  th e  sam e  r ig h ts  a s  th e  o rig in a l s ta te s . T h ereafte r, 
s ta r t in g  w ith  N ew  Y ork on M arch  1 , 1784 a n d  e n d in g  w ith  G eorg ia in  1802, th e  
seven  s ta te s  ceded th e  w este rn  te rrito rie s  to th e  fed era l g o v ern m en t. O n th e  sam e 
d a y  on w hich  N ew  York deeded h e r lan d  c la im s, M a ry la n d  ra tifie d  th e  A rticles on 
p rom ises th a t  the  w este rn  la n d s  w ould be su rre n d e re d  by  all seven  s ta te s . T h e  
C on fed era tio n  w as th en  com plete. C o n g ress  exercised  th e  n a tio n a l pow ers of 
g o v e rn m e n t for e ig h t y e a rs  u n d e r the  A rtic les  u n til th e y  w ere superseded  by th e  
C o n stitu tio n  on M arch  4, 1789.

T h e  cessions o f w este rn  lan d  resolved th e  co n flic tin g  c la im s betw een s ta te s  to 
those te rrito ries by u n itin g  the  title  in the  c e n tra l g o v ern m en t. T he cessions also  
crea ted  the  firs t public  dom ain  o f the U n ited  S ta te s , re a c h in g  all the  w ay  from  th e
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A lleghen ies to  th e  M ississ ip p i. T h e  public  d o m a in  w as th a t  lan d  over w hich  th e  
U n ited  S ta te s  acq u ired  n o t on ly  title  before a n y  p riv a te  r ig h ts  a tta c h e d  b u t a lso  
sovereign  ju risd ic tio n  sin ce  no  s ta te s  th en  h a d  ju risd ic tio n .

N o t a ll o f th e  s ta te  ce ss io n s  becam e p a r t  o f  th e  public d o m ain , how ever. T h e  
lan d  w h ich  is now  the p re s e n t s ta te  of K en tu ck y  w as reserved  by V irg in ia . L a te r , 
V irg in ia  ag reed  to th e  s e p a ra t io n  o f K en tu ck y  a s  a  s ta te  an d  ceded th a t  p a r t  o f 
V irg in ia  w ith in  K en tucky  d irec tly  to the  new  s ta te  for th a t  purpose. T ennessee  w as 
c rea ted  ou t o f la n d s  ceded to th e  federa l g o v e rn m e n t by  N o rth  C aro lin a , b u t i t  w as 
a lm o s t en tire ly  su b jec t to  p riv a te  c la im s. A ccord ing ly , it h a s  n o t been considered  
e ith e r  an  a d d itio n  to th e  pub lic  d o m ain  o r one  o f th e  public lan d  s ta te s . C ongress 
gave  T en n essee  th e  a u th o r ity  to d ispose o f th e  u n ap p ro p ria ted  la n d s  w ith in  th e  
s ta te  in  1841. V erm o n t w as n ev e r a pub lic  la n d  s ta te ; ra th e r, its  te rr ito ry  w as 
claim ed  by bo th  New Y ork a n d  New H a m p sh ire . T he ea rly  V erm on t se ttle rs  o r­
gan ized  a  de facto  g o v e rn m en t, b u t could n o t g a in  ad m issio n  to th e  C on fed era tio n  
o f S ta te s  because  New York opposed  reco g n itio n  o f V erm on t a s  a  se p a ra te  s ta te . 
O nly  a f te r  ad o p tio n  o f th e  new  co n s titu tio n  in  1789 w as V erm ont ad m itted  to  th e  
U n io n , becom ing  th e  fo u rte en th  s ta te  in  1791.

B esides the  o rig in a l th ir te e n  s ta te s  an d  K en tu ck y , T ennessee  a n d  V erm ont, tw o 
o th e r e a s te rn  s ta te s  w ere n ev e r pub lic  la n d  s ta te s . M ain e  w as crea ted  ou t of M a s s a ­
ch u se tts  in  1820 a n d  W est V irg in ia  w as ca rv ed  o u t o f V irg in ia  in  1863.

T h ere  w ere a lso  n u m ero u s  p r iv a te  c la im s  o f  in d iv id u a l se ttle rs  in  th e  cessions o f 
th e  o rig in a l s ta te s  b ased  on  s ta te  g ra n ts , s ta te  se ttle m e n t law s or m ere occupancy . 
A lso, V irg in ia  an d  N o rth  C a ro lin a  h a d  g ra n te d  m ilita ry  boun ties to th e ir  so ld iers  
w ho h a d  fo u g h t in  th e  R ev o lu tio n a ry  W ar. M uch litig a tio n , n um erous a c ts  o f 
p riv a te  leg is la tio n , a n d  y e a rs  o f  effo rt w ere req u ired  to se ttle  a ll th e  d isp u tes w h ich  
a ro se  o v er th e  p r iv a te  c la im s a n d  m ilita ry  bo u n ties.

C. Purchases, Conquests and Treaties
B etw een 1803 a n d  1853, th e  new  R epublic fo unded  on th e  A tlan tic  seab o a rd  a c ­
q u ired  a  v a s t  em pire  by  e x p a n d in g  so u th  a n d  w e st o f  th e  M ississipp i. T he l a s t  deed  
o f cess io n  by  th e  s ta te  o f  G eo rg ia  to  th e  U n ited  S ta te s  on J u n e  16,1802 h a d  b a re ly  
been  delivered  w h en  th e  U n ited  S ta te s  p u rc h a se d  L o u is ian a  from  F ran c e  in  1803.

L o u is ia n a  h a d  been  tra d e d  betw een  F ra n c e  a n d  S p a in  m ore th a n  once. F ra n c e  
c la im ed  i t  o rig in a lly  b y  r ig h t  o f  d iscovery  a n d  e a rly  vo y ag es on its  rivers . In  1763, 
F ra n c e  ceded th e  L o u is ia n a  te rr ito ry  w est o f  th e  M ississ ip p i to  S p a in  a s  p a r t  o f  th e  
se ttle m e n t o f th e  S ev en  Y ears  W ar. S p a in , d e te rm in ed  to p rev en t A m erican  ex ­
p a n s io n  to  the  w est o r  so u th , re fused  to reco g n ize  th e  A m erican  c la im  to t ra n s p o r t  
th ro u g h  New O rle an s  a t  th e  m o u th  o f th e  M ississ ip p i. D u rin g  th e  course of th e  
N apo leon ic  W ars in  E urope , N apo leon  forced  S p a in  in to  a n  a lliance . A s a  co n se­
quence, in  1800 F ra n c e  ac q u ired  title  to L o u is ia n a  from  S p a in . T he new  F ren c h  
po sitio n  a t  th e  w este rn  b o rd e r o f th e  U n ited  S ta te s  ra ised  even m ore a la rm  in  th e  
y o u n g  R epublic  th a n  S p a n is h  con tro l h a d  cau sed . P res id en t Je ffe rso n  concluded  
th a t  th e  U n ited  S ta te s  h a d  to  con tro l th e  g re a t  th o ro u g h fa re  o f  th e  M ississipp i i f  i t  
w as  to t ra n s p o r t  its  p ro d u c ts  to  m ark e t by  sea . M oreover, N apoleon  h ad  e s tab lish ed  
a  p a tte rn  o f  in v a d in g  co u n trie s  in  E urope , A s ia  a n d  A frica. Je ffe rso n  p ro b ab ly  
perceived  a lso  th a t  th e  re a l secu rity  o f th e  U n ited  S ta te s  depended  upon its  ex ­
p an s io n  to  the  P ac ific  O cean . N apo leon  u n d ers to o d  th a t  too a n d  is repu ted  to h a v e  
sa id  th a t  th e  n a tio n  w h ich  con tro lled  the  M iss iss ip p i V alley  w ould ev en tu a lly  be  
th e  m ost pow erful in  th e  w orld . [T. D o n a ld so n . The P ublic D om ain , 95 (1884) (1970 
rep rin t).) N upoleon, how ever, w as so re ly  p re ssed  for funds to co n tin u e  h is E u ro p ean  
w ars , a n d  he could n o t defend  th e  L o u is ian a  te rr ito ry  from  h is E uropean  enem ies.
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A ccord ing ly , he  ag reed  to  sell th e  e n tire  p rov ince . T h e  tre a ty  w as co n c lu d ed  in  1803. 
T h e  L o u is ia n a  P u rc h a s e  ad d ed  la n d  eq u a l to  a n o th e r  q u a r te r  o f  th e  co n tig u o u s  48 
s ta te s  to th e  U n ited  S ta te s .

Je ffe rso n  h a d  o r ig in a lly  so u g h t to b uy  on ly  th e  C ity  o f N ew  O rle a n s  a n d  th e  
Is la n d  o f N ew  O rle a n s  a s  sh ip p in g  po rts . N ap o leo n  w ould o n ly  se ll a ll o r  n o th in g , 
a n d  th e  w hole o f L o u is ia n a  w as  so la rg e  th a t  P re s id e n t Je ffe rso n  believed  th a t  th is  
a d d itio n  to th e  pub lic  d o m a in  w ould p rovide s e ttlem en t la n d s  to  th e  A m erican  
p ioneers  for a t  le a s t  500 y ea rs . Indeed , the  L o u is ia n a  P u rc h a se  n e a r ly  d o ub led  th e  
size o f th e  n a tio n . Y et th is  a c q u is itio n  w as follow ed over th e  n e x t h a l f  c e n tu ry  by  a 
series o f o th e r g re a t ac q u is itio n s  w h ich  ex ten d ed  the  w este rn  b o u n d a ry  o f th e  
U n ited  S u ite s  to th e  P ac ific  O cean.

S p a in  still he ld  F lo rid a . T h e  S p a n ish  k in g  re jec ted  Je f fe rso n ’s a t te m p ts  in  1805 
to p u rc h a se  F lo rid a . In  1810, th e  people o f W est F lo rid a  d ec la red  th em se lv es  in ­
d ep e n d en t o f S p a in , a n d  th e  U n ited  S ta te s  occupied th a t  te r r ito ry  on th e  g ro u n d  
th a t  it  w a s  a p a r t  o f  th e  L o u is ian a  P u rc h a se  w h ich  h a d  been loosely  d efin ed  in  th e  
trea ty . In  1818, A m eric an  tro o p s led by A ndrew  J a c k s o n  in v ad ed  F lo r id a  to  s to p  a n  
In d ia n  w a r  a g a in s t  th e  w h ite  se ttle rs  o f G eorg ia. O th e r d isp u te s  w ith  S p a in  c o n ­
tinued  u n til S p a in  f in a lly  ceded bo th  E a s t  a n d  W est F lo rid a  to th e  U n ited  S ta te s  by 
tre a ty  in  1819. T h e  S p a n is h  tre a ty  a lso  fixed th e  so u th w es te rn  b o u n d a ry  betw een  
the  U n ited  S ta te s  a n d  S p a in , so m eth in g  w h ich  th e  L o u is ian a  P u rc h a s e  h a d  n o t 
done.

T h e  M exican  W ar fo r in d ep en d en ce  from  S p a in  b egan  s h o r tly  th e re a f te r . I ts  
in cep tio n  cau sed  S p a in  to  fa il to im p lem en t th e  so u th e a s t  b o u n d a r ie s  w ith  th e  
U n ited  S ta te s  a s  e s ta b lish e d  by the  tre a ty  o f  1819. A fte r M exico w on in d ep en d en ce  
in  1821, M exico a n d  th e  U n ited  S ta te s  rea ffirm ed  th e  S p a n ish  b o rd e r o f  1819 by  
th e ir  ow n tre a ty  in  1828. A m erican  se ttle rs  flooded in to  T ex as , w h ile  in  1835, th e  
R epublic o f  M exico p ro c la im ed  a  new  co n s titu tio n  w h ich  den ied  r ig h ts  to  its  s ta te s . 
T h e  p ro c la m a tio n  ca u sed  th e  secessio n  o f T ex as, a n d  its  w a r o f  in d ep en d e n ce  b eg a n  
a t  th e  A lam o  in  1836. In  t h a t  y ea r, th e T e x a n s  d rove  th e  M exican  a rm y  o u t o f T ex as , 
a n d  th e  in secu re  R epub lic  so u g h t a n n e x a tio n  to  th e  U n ited  S ta te s  a s  a  p ro tec tio n  
a g a in s t  re tu rn  to M ex ican  con tro l. T ex a s  w as a d m itte d  to th e  U n io n  in  1845, b u t th e  
s ta te  re ta in e d  th e  r ig h t  to  d isp o se  o f h e r  pub lic  la n d s . L an d  w ith in  th e  p re s e n t  s ta te  
b o rders o f  T ex as  w h ich  w as  n o t ow ned p r iv a te ly  d id  n o t becom e p u b lic  d o m a in  
lan d s. In s te a d , T e x a s  e n a c ted  se ttlem en t law s a n d  m ad e  h e r  ow n  d isp o s itio n s  o f 
la n d s  a n d  g ra n ts  to  ra ilro a d s  from  th ese  s ta te  la n d s . Som e la n d  ly in g  o u ts id e  th e  
p re se n t s ta te  b o u n d a r ie s  o f  T ex as  d id  serve, how ever, a s  a n  ad d itio n  to  th e  p u b lic  
d o m ain . T h e  U n ite d  S ta te s  p u rc h ased  th o se  la n d s  from  th e  s ta te  o f  T e x a s  in  1850. 
T h e  T ex a s  p u rc h a se  in c lu d ed  w h a t  is now  th e  so u th w es te rn  c o m e r  o f  K a n sa s , 
so u th e a s te rn  C o lo rado , th e  ea s te rn  p a r t  o f N ew  M exico, a n d  th e  p re s e n t p a n h a n d le  
o f O k lah o m a.

T h ere  w as d o u b t in  E u ro p e  th a t  th e  U n ited  S ta te s  could w in  a  w a r  w ith  M exico 
w hich  p ro m ised  to  b re a k  o u t a t  a n y  tim e a f te r  th e  a n n e x a tio n  o f  T e x a s  in  1845. In  
ad d itio n , th e  s im u lta n e o u s  d isp u te  w ith  G re a t B r ita in  o v er th e  O reg o n  b o rd e r 
th re a te n e d  to  b r in g  M exico a n d  G re a t B rita in  in to  a llian ce  a g a in s t  th e  U n ited  
S ta te s . T h e  U n ited  S ta te s  c la im ed  th e  O regon  te r r ito ry  on th ree  g ro u n d s . T h e y  w ere, 
first, d iscovery ' a n d  p rio r occupation , second , cessio n  from  S p a in  by  th e  tr e a ty  o f 
1819, a n d  th ird , in c lu s io n  o f  th e  P acific  N o rth w e s t in  th e  L o u is ia n a  P u rc h a se . 
P re s id e n t Polk  w a n te d  to  be free o f w a r  w ith  G re a t B rita in  so  a s  to  b e tte r  f ig h t  
M exico fo r th e  S o u th w es t, so he a n d  th e  S e n a te  qu ick ly  accep ted  G re a t B r i ta in 's  
o ffer fo r a  co m p ro m ise  b o u n d a ry  on th e  n o rth . By th e  T re a ty  o f  1846, th e  U n ited  
S ta te s  g a in ed  th e  a re a  en c o m p a ss in g  th e  p re se n t s ta te s  o f  O regon , W ash in g to n , 
Id ah o , n o r th w e s te rn  M o n ta n a  a n d  w este rn  W yom ing. E xcep t for p r iv a te  c la im s  o f 
se ttle rs , a ll o f th is  la n d  b ecam e p a r t  o f  th e  pub lic  dm uj'.r.
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P re s id e n t Polk a n d  the  co u n try  w a n te d  C a lifo rn ia  too. A ttem p ts  w ere m ad e  to 
fe rm en t se n tim e n t for a n o th e r  w a r of in d ep en d en ce  from  M exico on th e  w est co ast. 
W hen th o se  effo rts  failed, G en era l Z ac h a ry  T a y lo r  a n d  th e  A m erican  a rm y  crossed  
from  T ex a s  in to  Mexico, p ro v o k in g  w a r w ith  M exico. A  few A m erican  se ttle rs  in  
C a lifo rn ia  th e n  revolted, an d  by 1846, C a lifo rn ia  w as  con tro lled  by A m erican  
se ttle rs . T h e  U nited  S ta te s  a rm y  took M exico C ity  by a sea  ro u te  an d  defeated  th e  
M ex ican  A rm y  in 1847. By th e  T re a ty  o f G u a d a lu p e  H id alg o  o f 1848, M exico ceded 
to th e  U n ited  S ta te s  the  g re a t S ou thw est. T h e  a r e a  acq u ired  by th e  M exican  cession  
in c lu d ed  w h a t a re  now th e  s ta te s  o f C a lifo rn ia , N e v ad a , U ta h  a n d  A rizo n a  (excep t 
th e  G a d sd e n  P urchase), th a t  p a r t  o f New M exico w est o f th e  R io G ra n d e  a n d  n o rth  
o f th e  G a d sd e n  P u rch ase , th a t  p a r t  o f C o lo rado  w est o f  th e  R ocky M o u n ta in s , a n d  
so u th w es te rn  W yom ing. T h is  la rg e  a rea , w ith  th e  excep tion  o f p rio r S p a n ish  a n d  
M exican  lan d  g ra n ts , w as added  to the  pub lic  d o m a in . D e te rm in in g  th e  v a lid ity  of 
th e  h u g e  lan d  g ra n ts  by p rio r g o v e rn m e n ts  co n su m ed  m u ch  tim e a n d  litig a tio n  
effo rt u n til recently .

T h e  e x p a n s io n is ts  in  th e  U n ited  S ta te s  w a n te d  s till m ore o f M exico. P ro p o sa ls  
to lin k  th e  M issouri V alley  w ith  C a lifo rn ia  by  ra ilro a d  produced  a  d em an d  for 
a c q u is itio n  o f th e  n o rth e rn  tip  o f M exico. A fte r  long  n e g o tia tio n s , M exico ag reed  to 
sell a  s tr ip  o f land . T he G ad sd en  P u rc h a se  in  1853 added  th e  so u th e rn  p a r t  o f 
A rizo n a  a n d  the  so u th w est co rn er o f New  M exico to  th e  pub lic  d o m ain  o f the  U n ited  
S ta te s .

In  1851, R ussia  h ad  cla im ed  th a t  th e  so u th e rn  bo rd er o f  its  A la sk a  te rr ito ry  
ex ten d ed  to la titu d e  51 n o rth , w ell in to  O reg o n  te rrito ry . B ased  on th a t ,  R u ssia  
a p p e a re d  read y  to ex p an d  its  colonies in  th e  N ew  W orld a t  th e  expense  o f th e  y o u n g  
U n ited  S ta te s . T he A n g lo -R ussian  T re a ty  o f 1825 se ttled  th e se  fea rs , b u t le ft th e  
b o rd e r v ag u e ly  described  a s  th e  A la sk a n  p a n h a n d le , a  m a tte r  la te r  reso lved  w ith  
C a n a d a .

M ost E u ro p ean  n a tio n s  a ssu m ed  a t  th e  e n d  o f th e  C ivil W ar th a t  P re s id e n t 
J o h n s o n , w ith  a  la rg e  a rm y  a t  h is  co m m an d , w ould  seize C a n a d a  or M exico o r b o th . 
J o h n s o n  m ere ly  dem obilized th e  U n io n  a rm y  w ith in  a  m a tte r  o f m o n th s . T h e  n a tio n  
h a d  n o  fu r th e r  s to m ach  fo r w ar. S till, w h en  R u ss ia  p re ssed  h a rd  to  se ll A la sk a  in  
1860, S ec re ta ry  o f S ta te  S ew ard  w as e a g e r  to  buy. S tro n g  hope p ers is ted  in  th e  
U n ited  S ta te s  th a t  the  p u rc h a se  w ould s a n d w ic h  B ritish  C o lu m b ia  betw een  A m eri­
can  te r r ito ry  a n d  m ake its  a n n e x a tio n  in e v itab le . A lso, m a n y  p e rso n s  believed 
sh ip p in g , com m ercial, a n d  resource v a lu e s  cou ld  be developed  in  A la sk a , a  la n d  
w h ich  w a s  only  s lig h tly  touched  by  h u m a n  h a b ita t io n . W hen A la sk a  w a s  p u r­
c h a se d  in  1867, i t  w as h o m e on ly  for th e  E sk im o s, In d ia n s , a n d  a  few sc a tte re d  
R u ss ia n  tra d in g  posts.

T h e  p u rc h ase  of A la sk a  w as  th e  la s t  a d d itio n  to th e  pub lic  d o m ain . T h e  la te r  
a c q u is itio n s  of H aw aii, P u erto  Rico, th e  P h ilip p in e s , a n d  v ario u s  P ac ific  is la n d s  
w ere n e v e r  p a r t  o f the  pub lic  d o m ain , p r iv a te  o w n e rsh ip  h a v in g  been  e s tab lish ed  
before th ey  becam e te rrito rie s .

D. Creation of Public Land States
T h e  asse m b ly  o f public la n d s  w h ich  b eg a n  w ith  th e  B ritish  tre a ty  in  1783 ended  
w ith  th e  p u rch ase  of A la sk a  in 1867. T h is  new  lan d , o f w h ich  th e  federa l g o v e rn ­
m en t h a d  en tire  an d  com plete ju risd ic tio n , w a s  k n o w n  a s  th e  public  do m ain . O u t of 
it, new  s ta te s  were form ed a n d  p riv a te  t i t le s  w ere e s tab lish ed . O hio w as th e  f irs t o f 
th e  pub lic  lan d  s ta te s , g a in in g  a d m itta n c e  to th e  new  U n ited  S ta te s  o f A m erica  in  
1802. In  succeeding  y ears, o th e r s ta te s  w ere  a d m itte d  to th e  U n io n  a s  th ey  becam e 
p o p u la ted  an d  s ta te  g o v ern m en ts  w ere o rg a n iz ed . A s th e  fro n tie r  o f s e ttlem en t w as
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p u sh ed  ev e r fu r th e r  w e stw a rd , th e  open, v a c a n t  an d  u n a p p ro p ria te d  la n d s  ou tside  
the  o rig in a l non-pub lic  la n d  s ta te s  were en tered , se ttled  a n d  ap p ro p ria ted  for p riv a te  
use. U ltim a te ly  a ll o f  th e  s ta te s  excep t th e  o rig in a l th ir te e n  co lon ia l s ta te s , K en­
tucky, T ennessee , V e rm o n t, M aine, W est V irg in ia , T ex as a n d  H aw aii, w ere ca rv ed  
from  th e  pub lic  d o m a in . F o r th a t  reason , th e se  th ir ty  a re  k n o w n  a s  pub lic  la n d  
s ta te s .

F ig u re  1.1: A cqu is it ion  o f  th e  Public  D o m ain
(P. G a tes , H is to r y  o f  P ublic L a n d  L a w  D eve lo p m en t S6  [1968J)

Total Area Public Domain

Area conceded to the United States by Great B rita in in 1783 and by the
Convention o f 1818. (L ake  o f the Woods boundary) 525,452,300

Ceded by seven states to the United States 233,415,680
Louisiana Purchase. 1803 523,446,400 523.446,400
Florida , 1819 43,342.720 43,342,720
Annexation o f Texas, 1845 247,060,480
Oregon Compromise, 1846 180,644,480 180,644,480
Treaty o f Guadalupe H idalgo , 1848 334,479,360 334,479,360
Purchase from  Texas, 1850 78,842,880
Gadsden Purchase, 1853 18,961,920 18,961,920
A laska Purchase, 1867 365,481,600 365,481,600

Based on Donaldson whose figures the Bureau o f Land Management has found su fficiently  dependable 
to use in its Public Land Statistics, 1964. Included in the figures o f public domain are somewhere between 
•10 m illion and 50 m illion  acres o f  private land claims o f which 34 m illion  were confirmed and patented. 
The United States insisted on exam ining a ll such claims, even when the title was as c lear as crysta' and 
when approved to give a patent fo r the same. But the ownership o f the bulk o f the claims was not so clear. 
Though in a ll instances they were regarded as part o f the public domain until the patent had issued the 
United States never did own them i f  the specifications in the treaties providing fo r acquisition meant much.
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Figu re  1.2: A cqu is it ion  o f  the  T e r r i to r y  o f  th e  U n ite d  S ta te s  (p re p a re d  hy th e  B u re a u  o f  L and  M a n ag em en t)
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EARLY DEVELOPMENT OF 
PUBLIC LAND POLICIES

A. Northwest Territory
T h e v a s t  la n d s  betw een  th e  O hio  R iver a n d  th e  G re a t L akes h a d  been coveted by th e  
g row ing  A m erican  p o p u la tio n  fo r y e a rs  before th e  A m erican  R evolu tion . P u b lic  
p re ssu re  to a llo w  se tt le m e n t o f  th ese  la n d s  n o rth w e s t o f th e  O hio River, th e re fo re  
know n  a s  th e  N o rth w e s t T e rrito ry , h a d  been su p p ressed  by w a rs  a n d  title  d isp u tes . 
T h e  A m erican  v ic to ry  over th e  B ritish  in  th e  R ev o lu tio n a ry  W ar w as sea led  w ith  th e  
Peace o f V ersa ille s  in  1783, e lim in a tin g  th e  B ritish  c la im s to  the  te rr ito ry . T h e  title  
of the  U n ited  S ta te s  g o v e rn m e n t w as s till  ch a llen g ed , how ever, by  th e  s ta te s  w hose 
c la im s w ere b ased  on  th e ir  co lo n ia l g ra n ts .  T h e  s ta te  cessions, s ta r t in g  w ith  N ew  
York in  1781, en d in g  w ith  G eo rg ia  in  1802, a n d  especially  th e  cession  o f V irg in ia  
accep ted  b y  C o n g ress  in  1784, f in a lly  c lea red  th e  title  o f th e  federa l g o v e rn m e n t to  
th e  N o rth w e s t T e rrito ry . In d ia n s  s till  he ld  th e ir  r ig h ts  o f  occupancy , b u t th ey  w ere 
pu sh ed  b a c k  by  R ev o lu tio n a ry  W a r v e te ran s , s q u a tte rs  a n d  sp ecu la to rs  w h o  s im p ly  
en tered  th e  la n d s  u n d e r  c la im  o f  r ig h t.

T y p ica l o f  th e  f ro n tie r  a c ro ss  th e  pub lic  d o m ain , th e  In d ia n s  o rgan ized , fo u g h t 
back , a n d  d rove  w h ite  se tt le rs  o u t o f th e ir  tra d it io n a l h o m elan d s  in  th e  N o rth w e s t 
T errito ry . A s  b ecam e co m m o n p lace , th e  f ir s t  In d ia n  v ictories over th e  se ttle rs  in  th e  
n o rth w e s t b ro u g h t in  th e  A m eric an  a rm y . T h e  a rm y  lo st tw o b a ttles , b u t soon  h a d  
th e  O hio  T e rr ito ry  u n d e r  fed e ra l con tro l.

W ith  its  title  to  th e  N o rth w e s t T e rrito ry  f in a lly  secure, th e  U n ited  S ta te s  could 
decide th e  fu tu re  o f t h a t  n ew  la n d . F ro m  th e  firs t, th e  C o n tin e n ta l C o n g ress h a d  
an tic ip a te d  th a t  rev en u es  fro m  th e  p u b lic  d o m ain  w ould be used  to  p a y  th e  w a r deb t. 
R evenues from  th e  la n d  d ep en d ed  on la n d  sa les , a n d  th a t  req  ired  th e  n ew  g o v e rn ­
m en t to  a d o p t a  p ro ced u re  fo r s a le s  o f th e  pub lic  lan d .

T h e  C o n g ress  o f  th e  C o n fed e ra tio n  ap p o in te d  a  com m ittee  to develop a  p la n  fo r 
g o v ern m en t, m a n a g e m e n t, a n d  la n d  sa le s  in  th e  N o rth w est T errito ry . A h e a te d  
d isp u te  f la red  betw een  p ro p o n e n ts  of th e  V irg in ia  la n d  sa le  m eth o d  a n d  ad v o c a te s  
o f th e  N ew  E n g la n d  sy s tem . T h ese  tw o d is p a ra te  la n d  policies h a d  developed in  
th e ir  re sp ec tiv e  reg io n s  over th e  p reced in g  150 y ears.

1. C o lo n ia l  L an d  P o lic ie s

In  V irg in ia , th e  colony g ra n te d  a  “ h e a d r ig h t"  o f 100 ac res  (la te r 50 acres) to  p la n te r s  
for each  p e rso n  th ey  t ra n s p o r te d  to th e  co lony a n d  dom iciled th e re  for th re e  y ea rs . A  
g re a t tra d e  in  h e a d r ig h ts  re su lted , e n a b lin g  th e  w ea lth y  to ac cu m u la te  la rg e  
ac reag es. L a rg e  sp ecu la tiv e  h o ld in g s  a lso  re su lted  from  p ro d ig a l g ra n ts  o f la n d  to 
lan d  co m p an ies, p ro m in en t in d iv id u a ls , a n d  in flu en tia l lan d  sp ecu la to rs . To pro-
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m ote o w n e rsh ip  by a c tu a l  se ttle rs , t ra c ts  o f public la n d s  w ere la te r  so ld  in  50-acre 
lots, b u t sm a ll t r a c t  o w n e rsh ip  d id  n o t p revail. To cu rb  sp ecu la tio n  a n d  en co u rag e  
ac tu a l se ttlem en t, a  4,000-acre lim it w a s  en ac ted  in  1705. D esp ite  th e se  re s tr ic tio n s , 
how ever, th e  pow erful a ssem b led  h u g e  tra c ts  th ro u g h  frau d  in h e a d r ig h ts , la rg e  
g ra n ts ,  o u tr ig h t p u rc h ase , a n d  in te rm a rria g e .

A V irg in ia  w a r r a n t  fo r  la n d  en title d  th e  o rig in a l ow ner o r h is  a s s ig n e e  to lo ca te  
h is r ig h t  to lan d  on  u n c la im ed  a n d  u n se ttled  la n d  w h ere  In d ia n  c la im s  h a d  been  
su rren d e red . V irg in ia  d id  n o t su rv ey  i ts  public la n d s  in to  sec tio n s so  th e  h o ld e r o f 
th e  w a r r a n t  sea rch e d  o u t th e  la n d  h e  chose to cla im . I t  w a s  on ly  p ru d e n t to  av o id  
lan d  c la im ed  by a  sp ecu la to r. E v en  th o u g h  th e  lan d  w a s  u n im proved  a n d  u n ­
m ark ed , th e  sp ec u la to r w ho  h a d  p rev io u sly  filed in  th e  lan d  office h a d  su p e rio r title . 
L ikew ise, th e  sp ec u la to r w ho w as  g ra n te d  title  a f te r  a  se ttle r  im proved  th e  la n d  h a d  
b e tte r  title  if  he  filed firs t. N ev erth e less , u n less  th e  s e tt le r  a n tic ip a te d  a  c o n te s to v e r  
h is c la im , it w a s  n o t leg a lly  n ecessa ry  for h im  to file h is  e n try  in  one o f the  tw o s ta te  
offices w ith in  a n y  d e fin ite  period. V irg in ia  conceded s q u a t te r ’s p rio r r ig h ts  to  la n d , 
a n d  th e  se tt le r  w ho  m ad e  ro u g h  im p ro v em en ts  w as re a s o n a b ly  secu re  in  h is  lo ca ­
tion. If  o u s ted  by p rio r title , th e  s q u a tte r  w as to  be p a id  for th e  im p ro v em en ts . W hen 
he h a d  ro u g h ly  o u tlin ed  h is  e n try  by m etes a n d  b o u n d s, m ad e  a ru d e  su rv ey , a n d  
com pleted  h is  e n try  w ith  im p ro v em en ts  such  a s  a  c ab in , well, b a rn , or c o rra ls , he  
w as re a d y  to  file h is  w a r r a n t  w ith  a c e rtifica te  o f location  in  th e  lan d  office. T h e  la n d  
office w a ited  som e tim e  before is su in g  a  p a te n t  to  convey  title  from  th e  colony; th is  
p e rm itted  ad v e rse  c la im a n ts  to  file c a v e a ts  d esc rib in g  th e  ad v e rse  n a tu re  o f th e ir  
claim . I n  fact, co n flic tin g  a n d  o v e rla p p in g  c la im s becam e so com m on in  V irg in ia  
th a t  th e  la n d  offices a n d  co u rts  w ere clogged w ith  d isp u te s  an d  tr ia ls  o v e r f in a l 
d isp o s itio n  o f title .

L a te r , s ta r t in g  w ith  th e  b e g in n in g  o f the  R evo lu tion , m o st o f th e  co lon ies d id  
m ore to  p ro tec t a c tu a l  s e ttle rs  w ho lo s t p o ssession  th a n  to  req u ire  p a y m e n t fo r th e ir  
im p ro v em en ts . In  1776, V irg in ia  developed a  p re fe re n tia l o r p reem p tio n  r ig h t  in  
fav o r o f  th o se  w ho im p ro v ed  th e  la n d  a g a in s t  ab se n te e  reco rd  ow ners. B y  th e ir  
e n try  on th e  lan d  a n d  i ts  im p ro v em en t, se ttle rs  w ere deem ed to h a v e  p reem p ted  i t  
from  ac q u is itio n  b y  o th e rs . N otice  o f th e  p reem p tio n  c la im  could be lis ted  in  th e  la n d  
office, a n d  t h a t  p ro tec ted  th e  se ttle r  from  ad v erse  c la im a n ts  fo r ten  m o n th s . D u rin g  
th a t  tim e , th e  se ttle r  w as  to  perfec t h is  c la im  by m a k in g  im p ro v em en ts , ru n n in g  a 
su rv ey , m a rk in g  th e  m e tes  a n d  b o u n d s, a n d  filing , a s  th e  f in a l e n try , p roofs o f th ese  
ev en ts . T h e rea fte r , p a te n ts  w ere issu ed  w ith  few er la n d  office d isp u tes  a n d  co u rt 
co n tests .

O th e r  colonies h a d  d iffe ren t la n d  sy s tem s, b u t th e  N ew  E n g la n d  po licies w ere 
the  m o s t a t  v a r ia n c e  w ith  th o se  o f V irg in ia . T h e  N ew  E n g la n d  co lon ies g ra n te d  
to w n sh ip s  free o f  c h a rg e  to  g ro u p s o f  p ro p rie to rs , re se rv in g  lo ts  o r sec tio n s  fo r 
schoo ls a n d  ch u rch es . T o w n sh ip s , in  la te r  y ea rs , w ere s ix  m iles sq u a re  a n d  d iv id ed  
in to  lo ts  o r  sec tions. T h e  to w n sh ip s  w ere su rv ey ed  before la n d  sa le s  w ere m ad e , a n d  
th e  lo ts  a n d  sec tio n s  w ere  n u m b ered  in  a  fa ir ly  re g u la r  p lan . S ince th e  p ro p rie to rs  
acq u ired  s ix  sq u a re  m iles, th ey  w ere o ften  induced , by  th e  hope o f in c re a s in g  la te r  
p ro fits , to  bu ild  ro a d s  a n d  p rom ote  saw m ills , g ris tm ills , schools a n d  ch u rch es . 
T h ese  d ev e lo p m en t e ffo rts  g re a tly  in c reased  th e  v a lu e  o f th e ir  re m a in in g  lo ts  a n d  
m ad e  th e  in itia l co m m u n ity  in v e s tm e n ts  w orthw hile .

T h e  to w n sh ip  m e th o d  o f la n d  g ra n ts  kep t con tro l over se ttlem en ts  in  th e  le g is la ­
tu res  a n d  m e a n t a  m ore  co m p ac t a d v a n c e  in to  the  fro n tie r . I t  re su lted  in  a  sy s te ­
m a tic  a n d  in ten s iv e  use  o f th e  lan d , m ore so th a n  o u ts id e  New E n g la n d , even 
th o u g h  th e  lan d s  w ere less fa v o rab le  fo r a g ricu ltu re  th a n  th o se  o f th e  fe rtile  S o u th . 
T ow ns grew  am o n g  th e  co m p ac t fa rm  com m unities, a n d  com m erce b e g a n  to  
flou rish .

2 . L a n d  O r d in a n c e  o f  1 7 8 5

T he respec tive  m erits  o f  th e  V irg in ia  a n d  New E n g lan d  la n d  sy s tem s w ere d eb a ted  
1 h o tly  w h ile  a  lan d  policy w as u n d er co n sid era tio n . S o u th e rn e rs  w an ted  to  p ro tec t
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s q u a tte rs  a n d  free s p ir i ts  w ho located  w h ere  th e y  chose. T h e y  th o u g h t in d iv id u a l­
ism  w as  m ore im p o rta n t th a n  th e  d is a d v a n ta g e s  o f the  se lf- in itia ted  choice, n am ely  
in d isc r im in a te  locations, d elayed  filing , c a v e a ts , a n d  co stly  litig a tio n . T h o se  who 
a p p re c ia te d  o rderly  g roup  process w an ted  p rio r  su rv ey s, co m p ac t se ttlem en t, roads, 
ch u rch es , schools, a n d  local g o v ern m en t. T h o m a s  Je ffe rso n , a  so u th e rn e r, su p ­
ported  th e  N ew E n g la n d  sy stem , a n d  it w as  m ad e  the  b a s is  o f  th e  L a n d  O rd in an ce  
of 1785. Yet, a s  w ith  m o s t s tep s  o f the  new  C o n fed e ra tio n , th e  o rd in a n c e  w as a 
com prom ise  for it  re ta in e d  som e asp ec ts  o f th e  so u th e rn  la n d  policy.

T he L a n d  O rd in an ce  o f 1785 m ad e  th e  re c ta n g u la r  g o v e rn m e n t su rv ey  a  p a r t  of 
th e  U n ited  S ta te s  la n d  policy. I t  w as a  g re a t  ad d itio n , a n d  it h a s  re m a in ed  p a r t  of 
A m erican  la n d  policy ever since. A t a  p o in t w here  th e  O hio  R iver crosses th e  
P e n n s y lv a n ia  border, a  n o rth -so u th  line ca lled  a  p rin c ip a l m erid ian  w as to be 
su rveyed . A b ase  lin e  w as to be ru n  w estw ard . T h en  p a ra lle l lin es  o f lo n g itu d e  a n d  
la titu d e  w ere to be su rv ey ed  w estw ard . E a c h  lo n g itu d e  a n d  la titu d e  lin e  w as to  be 
s ix  m iles a p a r t ,  en c o m p ass in g  a  to w n sh ip  o f 36 sq u a re  m iles each .

Seven  row s, or ra n g es , o f  to w n sh ip s  ru n n in g  so u th  from  th e  b a se  line a n d  w est 
from  th e  p rin c ip a l m erid ian  w ere to be su rv ey ed . E ach  to w n sh ip  w as  to be d ivided 
in to  36 sec tio n s  o f one sq u a re  m ile c o n ta in in g  640 ac res. To e s ta b lish  un ifo rm ity , 
each  sec tio n  w as to be nu m b ered  in  a  re g u la r  sequence.

T h e  p rin c ip a l com prom ise  betw een th e  tw o d iffe rin g  la n d  sy s te m s  w as  in  th e  
ac reag e  sold . A t the  b eg in n in g , th e  O hio te rr ito ry  w as to  be so ld  by b o th  m ethods. 
T h a t  is, a l te rn a te  to w n sh ip s  were to be so ld  in ta c t  to fo s te r th e  N ew  E n g lan d  
co m m u n ity  concept, a n d  th e  o th e r to w n sh ip s  w ere to  be so ld  in  sec tio n s  to prom ote 
th e  so u th e rn  ideal o f ru g g ed  in d iv id u a lism .

B ecause o f  th e  u rg e n t need  for rev en u e , la n d  w as to  be so ld  a n d  g ra n ts  w ere 
d isco n tin u ed . T h e  o rd in a n c e  provided  th a t  p u b lic  la n d s , w h en  su rv ey ed  a n d  read y  
for sale , sh o u ld  be so ld  a t  au c tio n  to th e  h ig h e s t  b id d e r a t  $ 1  p e r ac re  o r m ore. T he 
excep tion  w as  for a c tu a l s e ttle rs  w ho h a d  m ad e  im p ro v em en ts; th e y  w ere p erm itted , 
u n d e r  lim ited  p reem p tio n  ac ts , to  b uy  a t  a  m in im u m  p rice  before th e  au c tio n .

S ec tion  16 of every  to w n sh ip  w as  to be  re se rv ed  from  sa le  to  p ro v id e  fu n d s  for 
p ub lic  schoo ls w ith in  th e  to w n sh ip . A lso, th e  o rd in an c e  re se rv ed  a  " th ird  p a r t  o f all 
gold , s ilver, lead  a n d  copper m ines, to  be so ld , or o th erw ise  d isp o sed  o f a s  C o n g ress 
s h a ll h e re a f te r  d irec t.”

E x c lu sio n s from  th e  O rd in a n ce  o f 1785 w ere s ig n if ic a n t. No lan d  w as  reserved  
for su p p o rt o f re lig ion , a s  w as  th e  N ew  E n g la n d  custom . T h e re  w as  no  lim it on  th e  
a c reag e  in d iv id u a ls  o r  co m p an ies  could buy , a n d  no  re q u ire m e n t to  im prove or 
se ttle  th e  la n d . R ig h ts  of p reem p tio n  w ere n o t included ; in d eed , th e  com m on p ra c ­
tice o f s q u a tt in g  w as n o t ad d ressed  in  th e  docum en t, p ro b a b ly  b ecau se  it h a d  been 
o ccu rrin g  fo r som e 150 y ea rs  o f th e  co lo n ia l period  d esp ite  e ffo rts  to b a n  it. E ven  
th o u g h  tre sp a s se rs  h a d  been d riv en  o ff by tro o p s a n d  th e ir  c r  b in s  a n d  cro p s burned , 
th e  s q u a tte rs  h a d  a lw a y s  re tu rn e d  a n d  reb u ilt. In  fa c t, tu e  fa ilu re  to  reso lve  th e  
d ilem m a o f  se ttlin g  people w ith  little  o r no m oney  on  th e  la i < w h ile  p ro d u c in g  sa le s  
rev en u es fo r  th e  C o n fed e ra tio n  w as th e  m a jo r defic iency  o f  th e  O rd in a n c e  o f 1785.

W hen th e  f ir s t  s a le s  o f th e  O hio  te rr ito ry  com m enced  in  N ew  Y ork, th e  C onfeder­
a tio n  fo u n d  few in d iv id u a l p u rc h a se rs  for i ts  la n d . P r im a rily  la n d  co m p an ies  a n d  
w e a lth y  sp ecu la to rs  p u rc h ased , b u t th ey  w ere w ary  o f th e  a u c tio n  sy s tem . T h e  la rg e  
sa le s  occurred  m ore o ften  th ro u g h  p riv a te  C o n g ress io n a l leg is la tio n  on  specia l 
te rm s th a n  th ro u g h  pub lic  au c tio n s .

D esp ite  fav o rab le  p u rc h a se  te rm s, th e  la n d  in v es to rs  h a d  d ifficu lties  co llec ting  
from  th o se  w ho se ttled  on th e  lan d . In d ia n  c la im s clouded  som e la n d  title s , a n d  
H a m ilto n ’s fisca l re fo rm s m ad e  th e  w ar secu ritie s  w o rth  m ore a n d  co n seq u en tly  
less a d v a n ta g e o u s  in  m a k in g  lan d  p ay m en ts .

3. N o r th w e s t  O rd in a n c e  o f  1787

T h e s ta te  cess io n s h a d  em pow ered th e  C o n fed e ra tio n  to co n tro l th e  pub lic  d om ain  
on ly , n o t to sell lan d s , m ake law s for th e  in h a b ita n ts ,  c rea te  g o v e rn m e n ts  or
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o rg a n iz e  new  s ta te s . T h ese  fu n d a m e n ta l defic iencies d id  n o t prom ote th e  sec u rity  of 
title  w h ich  w ould  h a v e  encouraged  sa les , b u t ev en ts  com pelled  th e  C ongress o f th e  
C o n fed e ra tio n  to proceed. T herefore, w ith o u t ex p ress  au th o rity , it adop ted  th e  
O rd in a n c e  o f 1785 to  d isp o se  o f th e  w este rn  la n d s  a n d  th e  N o rth w e s t O rd in a n ce  of 
1787 to g o v ern  them .

L a n d  sa le s  req u ired  secu rity  o f  title , a n d  th a t  d ep en d ed  upon  s tro n g  a n d  ef­
fective lo ca l g o v e rn m e n t. T h e  C o n g ress o f th e  C o n fed e ra tio n  th ere fo re  ad o p ted  th e  
N o rth w e s t O rd in a n c e  o f 1787 to  p rov ide fo r g o v ern m e n t o f the  w este rn  te rrito ry . 
R ig h ts  o f g o v e rn m e n t w ere to be tra n s fe rre d  to th e  te rr ito r ia l in h a b i ta n ts  in  th ree  
s ta g e s . A t th e  o u tse t, federa l ap p o in tee s  w ere to govern . In  th e  second  s tag e , th e  
te r r ito r ia l  g o v ern o r, s till  ap p o in ted  by th e  p resid en t, w a s  to s h a re  pow er w ith  a 
re p re se n ta tiv e  a s se m b ly  elected by th e  people. T h e  la s t  p h a se  could occur w hen  
th e re  w ere 60.000 in h a b i ta n ts ,  or less  if  C o n g ress con sid ered  th a t  to  be in  th e  
in te re s t  o f th e  fed era l g o v ern m en t. T he people w ere to d ra f t  th e ir  ow n co n stitu tio n , 
c rea te  th e ir  ow n s ta te  g o v ern m en t, an d  d e te rm in e  q u a lif ic a tio n s  for v o tin g  an d  
h o ld in g  office, up o n  w h ich  the  te rr ito ry  w as  to be a d m itte d  to th e  U n io n  a s  a  new  
s ta te  o n  e q u a lity  w ith  th e  old s ta te s .

B. Constitutional Provisions
A t th e  sa m e  tim e  t h a t  th e  1787 o rd in a n c e  w a s  ad o p ted  by  th e  C ongress o f th e  
C o n fed e ra tio n  in  N ew  York, th e  C o n s titu tio n a l C o n v en tio n  w as in  sessio n  in  P h i la ­
d e lp h ia  to d ra f t  a  n ew  co n stitu tio n . M an y  o f th e  d e leg a te s  s h a re d  u tm o s t concern  
th a t  th e  new  c o n s titu tio n  au th o rize  th e  pow ers o v er th e  w este rn  te rr ito ry  w h ich  th e  
C o n fed e ra tio n  h a d  s e t  o u t to exercise. A ch iev in g  su ch  a u th o r iz a tio n  w a s  n o t easy , 
b u t f in a lly  tw o c la u se s  w ere h am m ered  o u t on  th e  sub ject, b o th  co n ta in e d  in  A rtic le  
IV  of th e  C o n s titu tio n .

Article IV , Section 3, Clause I:

New states m ay be adm itted by the Congress into this Union; bu tn o n ew S ta tesh a ll 
be formed or erected within the Jurisdiction of any other State, nor any  S tate be 
formed by the Junction of two or more States, or Parts of States, without the consent 
of the Legislatures of the States concerned, as well as of the Congress.

Article IV , Section 3, Clause 2:

The Congress Bhall have Power to dispose of, and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; and  nothing in this Constitution shall be so construed as to Prejudice any 
Claims of the U nited States, or of any particular State.

LAND ORDINANCE OF 1785 
m ay 20, 1785

A n Ordinance for ascertaining the mode o f disposing o f Lands in the Western 
Territory.
Be i t  ordained by the United States in Congress assembled, tha t the territory ceded 
by individual S tates to the United States, which has been purchased of the Indian 
inhab itan ts, shall be disposed of in the following manner:

A surveyor from each state shall be appointed by Congress o ra  Committee of the 
States, who shall take an oath for the faithful discharge of h is duty, before the 
Geographer of the United S ta te s .. . .

The Surveyors, as they are respectively qualified, shall proceed to divide the said 
territory into townships of six miles square, by lines running due north and south, 
and others crossing these at righ t angles, as near as m ay be, unless where the 
boundaries of the late Indian purchases may render the sam e impracticable . . .

The first line, running due north and south as aforesaid, shall begin on the river 
Ohio, a t a point th a t  shall be found to be due north from the western termination of a 
line, which has been run as the southern boundary of the State of Pennsylvania; and 
the first line, running east and west, shall begin a t the same point, and shall extend
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throughout the whole territory. Provided, th a t nothing herein shall be construed, as 
fixing the western boundary of the State of Pennsylvania. The geographer shall 
designate the townships, or fractional parts of townships, by num bers progessively 
from south to north; always beginning each range with No. 1; and the ranges shall be 
distinguished by their progressive numbers to the westward. Tire first range, ex­
tending from the Ohio to the lake Erie, being marked No. 1. The Geographer shall 
personally attend to the running of the first east and west line; and shall take the 
latitude of the extremes of the first north and south line, and of the m ouths of the 
principal rivers.

The lines shall be measured with a chain; shall be plainly marked by chaps on 
the trees, and exactly described on a plat; whereon shall be noted by thesurveyor, a t 
their proper distances, all mines, salt-springs, salt-licks and mill-seats, th a t shall 
come to his knowledge, and all water-courses, m ountains and other rem arkable and 
perm anent things, over and near which such lines shall pass, and also the quality of 
the lands.

The plats of the townships respectively, shall be marked by subdivisions into 
lots of one mile square, or 6-10 acres, in the sam e direction as the external lines, and 
numbered from 1 to 36; always beginning the succeeeding range of the lots with the 
number next to th a t with which the preceding one concluded. . . .

. . .  And the geographer shall m a k e ... returns, from time to time, of every seven 
ranges as they may be surveyed. The Secretary of War shall have recourse thereto, 
and shall take by lot therefrom, a number of townships . . .  as will be equal to one 
seventh part of the whole of such seven ranges . . .  for the use of the late Continental 
a rm y .. . .

The board of treasury shall transm it a copy of the original plats, previously 
noting thereon the townships and fractional parts of townships, w hich shall have 
fallen to the several states by the distribution aforesaid, to the commissioners of the 
loan-office of the several states, who, after giving n o tice . . .  shall proceed to sell the 
townships or fractional parts of townships, at public vendue, in the following 
manner, viz.: The township or fractional part of a township No. 1, in  the first range, 
shall be sold entire; and No. 2, in the same range, by lots; and  thus in  a lternate  order 
through the whole of the first range . . .  provided, th a t  none of the lands, within the 
said territory, be sold under the price of one dollar the acre, to be paid in specie, or 
loan-office certificates, reduced to specie value, by the scale of depreciation, or 
certificates of liquidated debts of the United States, including interest, besides the 
expense of the survey and other charges thereon, which are hereby rated a t th irty  six 
dollars the tow nsh ip ,. . .  on failure of which paym ent, the said lands shall again be 
offered for sale.

There shall be reserved for the United S tates out of every township the four lots, 
being numbered 8,11,26,29, and out of every fractional part of a township, so m any 
lots of the sam e numbers shall be found thereon, for future sale. There shall be 
reserved the lot no. 16, of every township, for the m aintenance of public schools 
w ithin the said  township; also one-third part of all gold, silver, lead and  copper 
mines, to be sold, or otherwise disposed of as Congress shall hereafter d irec t.. . .

And Whereas Congress . . . stipulated grants of land to certain  officers and 
soldiers of the late Continental a rm y . . .  for complying with Buch engagem ents, Be it 
ordained, T h at the secretary of war . . .  determine who are the objects of the above 
resolutions and engagem ents . . . and cause the townships, or fractional parts of 
townships, hereinbefore reserved for the use of the late Continental army, to be 
draw n for in such m anner as he shall deem expedien t.. . .
THE NORTHWEST ORDINANCE 
(JULY 13, 1787)

A n Ordinance for the government o f the Territory o f  the United States northwest o f 
the River Ohio.
Be it ordained by the United States in Congress assembled, T hat the said territory, 
for the purposes of temporary government, be one district, subject, however, to be 
divided into two districts, as future circumstances may, in the opinion of Congress, 
make it expedient.
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And. for extending the fundam ental principles of civil and religious liberty, 
which form the basis whereon these republics, their laws and constitutions are 
erected; to fix and establish those principles as the basis of all laws, constitutions, 
and governments, which forever hereafter shall be formed in the said territory: to 
provide also for the establishm ent of States, and perm anent governm ent therein, 
and for their admission to a share in the federal councils on an equal footing with the 
original States, a t as early periods as may be consistent with the general interest:

It is hereby ordained and declared by the authority aforesaid, T hat the following 
articles shall be considered as articles of compact between the original States and the 
people and States in the said territory and forever remain unalterable, unless by 
common consent, to wit:

A rt. 4 . The said territory, and the S tates which m ay be formed therein, shall 
forever remain a part of this Confederacy of the United States of America, subject to 
the Articles of Confederation, and to such alterations therein as shall be constitu­
tionally made; and to all the acts and ordinances of the United S tates in Congress 
assembled, conformable thereto. The inhab itan ts and settlers in the said territory 
shall be subject to pay a part of the federal debts contracted or about to be contracted, 
and a proportional part of the expenses of government, to be apportioned on them by 
Congress according to the same common rule and measure by which ap­
portionm ents thereof shall be laid and levied by the authority and direction of the 
legislatures of the district or districts, or new States, as in the original States, within 
the time agreed upon by the United S tates in Congress assembled, nor with any 
regulations Congress may find necessary for securing the title in such soil to the 
bona fide purchasers. No tax shall be imposed on lands the property of the United 
States; and, in no case, shall non-resident proprietors be taxed higher than  residents.

A rt. 5 There shall be formed in the said  territory, not less th an  three nor more
th an  five S tates And, whenever any of the said States shall have sixty thousand
free inhabitan ts therein, such State shall be admitted, by its delegates, into the 
Congress of the United States, on an equal footing with the original States in all 
respects whatever, and shall be a t  liberty to form a perm anent constitution and State 
government: Provided, the constitution and government so to be formed, shall be 
republican, and in  conformity to the principles contained in these articles; and, so far 
as it  can be consistent with the general interest of the confederacy, such admission 
shall be allowed a t an earlier period, and when there may be a less number of free 
inhab itan ts in the State than  sixty thousand.

C. The Government Survey
T h e su rv e y s  o f g o v e rn m e n t la n d s  o r ig in a te  from  th e  L a n d  O rd in a n c e  o f 1785. S ince  
th a t  tim e , no  d isp o sa l of th e  pub lic  d o m a in  h a s  been effective u n til  th e  su rv ey  in to  
to w n sh ip s  a n d  sec tio n s  h a s  been  o ffic ia lly  app roved . A cco rd in g  to  th e  o rd in an ce , a  
b e g in n in g  p o in t w as  e s ta b lish e d  w here  th e  w est b o u n d a ry  o f  P e n n s y lv a n ia  crosses 
th e  n o r th  b a n k  o f th e  O hio  R iver. T h e  f i r s t  su rv ey s  w ere ru n  fo r th o se  p a r ts  o f  O hio  
n o rth w e s t o f th e  river. D e ta iled  in s tru c tio n s  w ere n o t developed  for th o se  f ir s t  
N o rth w e s t T e rrito ry  su rv ey s sin ce  o n ly  th e  ex te rio r lines o f  to w n sh ip s  w ere s u r ­
veyed, a n d  on ly  one-m ile co rn e rs  w ere e s ta b lish e d  on  th e  to w n sh ip  perim eters.

T h e  o rig in a l su rv e y s  w ere ru n  w ith  c ru d e  eq u ip m en t u n d e r  ad v e rse  co n d itio n s. 
T h e  su rv e y in g  in s tru m e n ts  included  m a g n e tic  co m p asses, w h ich  do n o t a lw a y s  
show  tru e  n o rth , a n d  rope, cord, a n d  c h a in s . R u n n in g  th e  su rv e y  req u ired  trem e n ­
dous p h y sica l effort. M odern su rvey ing  is done w ith  ae ria l m ap s, d is tan ce  m easu rin g  
devices w h ich  d e te rm in e  d is ta n c e s  from  one po in t, so p h is tic a te d  elec tron ic  th eo d o ­
lites w ith  bu ilt-in  co m p u ters  a n d  recorders, a n d  la se r  lig h ts  u sed  to th row  up v ertica l 
b eam s w h ich  can  be located  a n d  m easu red  from  d is ta n c e s  even  if  m an -m ad e o b ­
s tru c tio n s  block s ig h t  a lo n g  th e  su rfa ce  o f th e  lan d . In ad d itio n , helicop ters a n d  
o th e r vehicles s im p lify  w h a t w ere g re a t  tra n s p o r ta t io n  fea ts .
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S in ce  th e  re c ta n g u la r  sy s tem  o f su rv e y s  w as  f irs t  ad o p ted  by  th e  U n ited  S ta te s  
in  1785, d e ta iled  p ro ced u res h a v e  been developed  g o v e rn in g  g o v e rn m e n t su rv ey s. 
T hey  a re  s e t  fo r th  in  th e  M a n u a l o f  In s tru c tio n s  fo r  th e  S u rv e y  o f  th e  P ub lic  L a n d s  
o f  th e  U n ited  S ta te s , p re p a re d  by th e  B u rea u  of L an d  M a n a g e m e n ta n d  rep u b lish ed  
p erio d ica lly . S u rv ey s w ere m ad e  b y  p r iv a te  co n tra c to rs  u n til 1910, a f te r  w h ich  they  
hav e  been ru n  by fed era l em ployees.

T h e  su rv e y  p rocess is s im p le  in  th eo ry . In  th e  ea rly  y e a rs  it  w a s  d ifficu lt to 
ap p ly , esp ec ia lly  in  ro u g h  te r r a in  w ith  cru d e  eq u ip m en t. A p rin c ip a l m erid ian  is 
la id  o u t on  a  true  n o rth -so u th  line. O th e r n o rth -so u th  lin es  a re  ru n  s ix  m iles a p a r t ,  
d iv id in g  th e  te rr ito ry  in to  s tr ip s  s ix  m iles w ide, ru n n in g  n o rth  a n d  so u th . T h ese  
six-m ile w id th s  a re  ca lled  ra n g e s . T h ey  a re  n u m b ered  co n secu tiv e ly , s ta r t in g  a t  th e  
p rin c ip a l m e rid ia n , a n d  ru n n in g  bo th  to th e  e a s t  a n d  to  th e  w est. T h e  ra n g e s  to th e  
e a s t  a re  R a n g e  1 E a s t, R an g e  2 E a s t, a n d  so  on. T h e  ra n g e s  to  th e  w est a re  R an g e  1 
W est, R a n g e  2 W est, a n d  so on. In  som e a re a s , only  one p r in c ip a l m e rid ia n  w as 
e s ta b lish e d  for a n  e n tire  s ta te  or m ore. C o lorado , fo r in s ta n c e , h a s  th re e  p rin c ip a l 
m e rid ian s .

F ig u re  2.1: P r in c ip a l  M erid ians  o f  th e  F edera l Sys tem  o f  R e c ta n g u la r  S urveys
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B ase  lin es  a re  ru n  e a s t  a n d  w est a cco rd in g  to  p a ra lle ls  o f la ti tu d e . T h ese  lin es  
a re  a t  r ig h t  a n g le s  to  th e  ra n g e  lines. F ro m  th e  b a se  line, p a ra lle l e a s t-w es t lin es  a re  
su rv ey ed  a t  six-m ile in te rv a ls , b o th  to  th e  n o rth  an d  so u th  o f  th e  b a se  line. T h ese  
lines a re  ca lled  to w n sh ip  lin es  b ecau se  th e y  d iv ide th e  a re a  in to  b locks a p ­
p ro x im a te ly  s ix  m iles s q u a re  w h ich  a re  ca lled  to w n sh ip s . T h e  to w n sh ip s  a re  n u m ­
bered co nsecu tive ly , th e  f i r s t  t ie r  to  th e  n o r th  o f th e  b ase  line  b e in g  T o w n sh ip  1 
N o rth  a n d  so on in  o rder, w h ile  th o se  to  th e  so u th  in c rease  from  T o w n sh ip  1 S o u th .

T h e  g o v e rn m e n t su rv ey  p ro v id es  a  ch e ap  a n d  easy  w ay  to  su rv e y  a n d  d escribe  
public  la n d . T h e  re q u irem en t to n u m b e r ra n g e s  a n d  to w n sh ip s  acco rd in g  to  a  
u n ifo rm  sy s tem  p ro v id es  re g u la r ity  to  th e  su rveyed  lan d s. B y u s in g  th is  co o rd in a te



DISPOSAL OF THE PUBLIC 
DOMAIN

A. Sales Procedures
D isposal of th e  public dom ain  b eg a n  even  before th e  f irs t  a c q u is itio n , th e  cessions of 
the  s ta te s , h a d  been com pleted. T h e  im p o rta n c e  of pub lic  la n d  a s  th e  b asis  o f an  
a g ra r ia n  dem ocracy  w as w idely ap p rec ia te d . To be sure, th e re  w ere d ifferences a s  to 
how th e  id ea l dem ocracy , founded  on sm a ll, fa m ily  fa rm s, sh o u ld  be achieved. 
H am ilto n  led th o se  w ho view ed th e  p u b lic  d o m a in  a s  a  m ean s  o f ra is in g  revenue to 
s tre n g th e n  th e  federa l g o v e rn m en t a n d  i ts  w eak  cu rren cy . Je ffe rso n  spoke for th o se  
who w an ted  to  se ttle  poor people o n  th e  la n d  w ith o u t ch a rg e  a n d  th u s  achieve an  
in d ep en d e n t c itizen ry  w h ich  w ould m ak e  th e  n a tio n  s tro n g  th ro u g h  the  loyalty , 
in d u s try  a n d  in itia tiv e  of th ese  people.

L a n d  sa le s  by  th e  new  n a tio n  b e g a n  in  O hio  a s  th e  C o n s titu tio n  w as  being  
d ra fted . T h e  d isp u te  over w h e th e r to  se ll la n d  or g r a n t  i t  d isso lv ed  in  th e  face o f  th e  
d isa s tro u s  s ta te  of th e  federa l d o lla r . W a r d e b ts  w ere due, a n d  incom e w as im ­
perative . T h u s  a  co n sen su s  em erged  th a t  th e  p u b lic  d o m ain  mup„ be so ld  to  produce 
incom e, a n d  th e  L an d  O rd in an ce  o f  1785, p ro v id in g  fo r sa les , w as  th e  resu lt.

D espite th e  need  fo r revenue, th e re  w ere  few  b u y ers  a t  th e  f i r s t  pub lic  auc tions. 
T here  w as  ch eap  la n d  av a ila b le  in  th e  o r ig in a l  s ta te s  from  th e  s ta te s  them selves 
a n d  from  sp ecu la to rs  a s  well. In d ia n  a t ta c k s  in  O hio  fr ig h ten e d  m o s t se ttle rs  aw ay  
from  th e  new  te rrito rie s . T he fed era l la n d  s a le s  p roduced  v ir tu a lly  n o  revenue u n til 
a f te r  1800 a n d  h a d  n o t  reach ed  ten  p e rc e n t o f fe d e ra l rev en u es  by  1814. By th en , th e  
d ire  f in a n c ia l  s tre s s  o f th e  new  g o v e rn m e n t h a d  been  lessen ed  by  ra p id  econom ic 
d eve lopm en t o f th e  coun try . T h e  p u b lic  d eb t ro se  to  i ts  p eak  in  1815 a n d  declined 
slow ly u n til 1825 w h en  la rg e  a n n u a l  su rp lu sse s  th ro u g h  1836 le ft a  s u b s ta n tia l 
n a tio n a l tre a su ry .

S ince rev en u e  w as  a  p rim e ob jective  o f  th e  public  la n d  sy s te m  a t  the  outset, 
C ongress a ss ig n e d  sa le  re sp o n sib ility  to th e  S e c re ta ry  o f th e  T re a su ry . T he T re a s­
ury  D e p a rtm en t h a d  a  su rv ey o r g e n e ra l to  su p e rv ise  su rv ey s  o f th e  lan d s, issue  
p a te n ts  w h ich  w ere co u n te rs ig n ed  by th e  S ec re ta ry  o f S ta te , an d  keep th e  lan d  
records.

A t th e  s t a r t  o f sa les , a  few local la n d  o ffices w ere e s ta b lish e d  by  th e  federal 
g o v e rn m en t in  O hio a n d  th en  in  M ich ig an  T errito rie s . T h e  re g is te r  o f  th e  la n d  office 
w as to receive ap p lica tio n s  for e n trie s  o f la n d  a n d  no te  th e  e n tr ie s  on th e  tra c t  an d  
p la t books. T h e  receiver w as to accep t p a y m e n ts  a n d  m a in ta in  a b s tra c ts  of en tries  
for w hich  p ay m e n ts  h a d  been m ade. B oth  th e  re g is te r  an d  rece iv er s e n t copies of 
th e ir s e p a ra te  w ork to  th e  T re a su ry  D ep a rtm en t. T h u s  th e  T re a su ry  h a d  two d iffe r­

39



Public Land and Mining Law

e n t b u t co m p le te  re p o rts  o f a ll la n d  b u sin ess , each to serve  a s  a  check  a g a in s t  fra u d  
by  th e  o th e r. N e v erth e le ss , frau d  a n d  em bezzlem ent c o n tin u a lly  sp ra n g  up in  th e  
la n d  o ffices a n d  p lag u ed  som e p riv a te  title s  to land .

In  1812, th e  a d m in is tra t io n  o f la n d  sa le s  w as  delegated  from  th e  S ec re ta ry  o f  th e  
T re a su ry . T h e  G en era l L an d  O ffice (GLO) w as created , a n d  a  co m m issio n e r a s ­
su m ed  th e  s a le  re sp o n s ib ilty  from  th e  sec re ta ry . P a te n ts  w ere no  longer s ig n e d  by  
th e  se c re ta ry  b u t by  th e  p resid en t.

T h e  G L O  w as th e  a d m in is tra tiv e  m ach in e ry  o f th e  fed e ra l g o v e rn m en t as 
c iv iliz a tio n  sp re a d  g ra d u a lly  from  th e  E a s t  over th e  fro n tie r  to  th e  W est. T h ere  w as  
a  co m m iss io n e r, th e  su rv ey o rs  g en e ra l (w ho n um bered  15 in  1889), th e  reg is te rs  a n d  
rece ivers (82 o f each  in  1871 a n d  94 o f each  in  1921), su p e r in te n d e n ts  o f pub lic  s a le s  
(a u c tio n ee rs  w hose ten u re  w as a b o u t 3 w eeks per sale), a n d  in c re a s in g  n u m b ers  of 
clerks a n d  d ep u ty  su rv e y o rs  to  do th e  w ork. T he people v is ite d  th e  lan d  offices to 
ex a m in e  th e  p la ts  o f  su rv ey  a n d  field n o tes  for likely  la n d s , file en trie s, m ak e  
p a y m e n ts , co n te s t o th e r  e n trie s , file re lin q u ish m en ts , a n d  o b ta in  p a te n ts . F o r m o s t 
w e ste rn e rs , th ese  v is its  w ere th e ir  o n ly  c o n ta c t w ith  fed era l offic ia ls.

T h e  G e n e ra l L a n d  O ffice co n tin u ed  a s  a  b u reau  in  th e  T re a su ry  D e p a rtm en t 
u n til  1849. W hen  th e  “ H o m e” or D e p a rtm e n t of the  In te r io r  w a s  c rea ted  in  1849, it 
ab so rb ed  th e  G LO  w h ich  w as  its  m o s t im p o rta n t b u reau . T h e  G LO  ca rried  on  its  
w ork, p r im a r i ly  d isp o sa l o f th e  pub lic  d o m ain , for n e a r ly  100  m ore y e a rs  a f te r  
c rea tio n  o f  th e  D e p a r tm e n t o f th e  In te r io r . R eg isters  a n d  rece iv ers  re m a in ed  a  p a r t  
o f th e  la n d  offices from  1800 to 1946 in  th e  te rrito rie s  a n d  p u b lic  lan d  s ta te s  w h en  
sa le s  w ere  b e in g  m ad e.

B. Installment Sales on Credit, 1800 to 1820
F ro m  1800 to  1820, s a le s  o f th e  p u b lic  d o m ain  w ere m ad e  o n  cred it. F rom  tim e  to 
tim e, C o n g re ss  d irec ted  th e  O ffice o f  th e  S u rv ey o r G e n era l to su rv e y  la rg e  t r a c ts  
in to  ra n g e s  a n d  to w n sh ip s . I f  e s se n tia l, new  lan d  offices w ere e s tab lish ed  in  th e  
v ic in ity  o f  th e  opened  la n d , b u t u su a lly  la n d  offices w ere fa r  aw a y . T h ese  la n d s  w ere 
sold  a t  p u b lic  a u c tio n s , b u t C o n g ress  fixed th e  m in im um  p rice  by  s ta tu te .  T h e  leg a l 
p rice  o f $ 2  p e r a c re  ap p lied  to  a ll la n d s  th ro u g h o u t th e  p u b lic  d o m a in , re g a rd le ss  o f 
re a l v a lu e  o r th e  econom y, a n d  i t  w a s  a  h ig h  price a t  th e  tim e . A t th e  s ta r t ,  t r a c ts  
w ere so ld  in  e n tire  to w n sh ip s , b u t w h en  th a t  p roved  u n a t t ra c t iv e  even  to  m o s t 
w e a lth y  sp e c u la to rs , th e  t ra c ts  w ere reduced  g ra d u a lly  to  640, th e n  320 ac res , a n d  
fin a lly  to  160 a n d  even  80 ac res  in  size. E v en  th en , s a le s  u su a lly  occurred  a t  th e  
m in im u m  price . T h e  h ig h e s t  b id d e r filed  h is  e n try  w ith  th e  n e a re s t  la n d  office, a n d  
en te red  in to  a n  in s ta l lm e n t c o n tra c t  re q u ir in g  a n n u a l p a y m e n ts , e ith e r  in  c a s h  o r 
g o v e rn m e n t s c r ip t  o r la n d  w a r ra n ts .  In te re s t  w as c h a rg e d  b y  law , i f  n o t excused  in  
h a rd  tim es , a n d  th e  ra te  w a s  co m m o n ly  s ix  percen t. W hen th e  p rice  w as  p a id  in  fu ll, 
a  f in a l e n try  w a s  n o ted  on  th e  books, a n d  a  receiver’s  rece ip t fo r th e  p a y m e n t w as  
issu ed  a n d  reco rd ed  to  prove p a y m e n t. T h e  rece ip t a lso  se rv ed  a s  th e  f irs t  in d ic ia  o f 
reco rd  title . A p a te n t  w as  issu ed  in  due course , o ften  a  y e a r  o r m ore la ter.

T h e  t im e  ex ten d ed  fo r p a y m e n ts  on  c red it v a rie d  acco rd in g  to  a c ts  o f  C ongress. 
I t  w a s  o r ig in a lly  o n e  y ea r, b u t a s  d e lin q u en c ie s  m oun ted , w a s  s te a d ily  in c re a sed  to  
five y e a rs . In  th e  face o f  d e fa u lts  by m a n y  en try m e n , w h e th e r  poor in d iv id u a ls  o r 
o v e rex ten d ed  sp ec u la to rs , C o n g ress  p erio d ica lly  en ac ted  re lie f  le g is la tio n  fo rg iv in g  
p a y m e n ts  o r  e x te n d in g  th e  tim e to  p ay . T h e  a lte rn a tiv e  u n d e r  th e  law  w a s  rev ersio n  
o f a ll r ig h ts  to  th e  la n d  to th e  U n ited  S ta te s  a n d  fo rfe itu re  o f a ll p ay m en ts , a  
dec ided ly  u n p o p u la r  re s u lt  p o litica lly .

A fte r th e  boom  a n d  over e x p a n s io n  fo llow ing  th e  W ar o f  1812 cam e th e  d e ­
p re ssio n  o f  1819. W este rn  lan d  d e lin q u en c ie s  w ere rife. In  1820, C o n g ress  once m ore 
g av e  te m p o ra ry  re lie f  to th e  c red it b u y e rs  a n d  ended  th e  tro u b leso m e c red it s a le s . 
A fte r  th a t ,  fu ll p a y m e n t h a d  to be m ad e  in  c a s h  on th e  d a y  o f  th e  au c tio n , b u t th e  
p rice  w as  reduced  to  $1.25 a n  acre.
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T he l a s t  c red it buyers re m a in ed  in  tro u b le  a f te r  c red it s a le s  en d ed  in  1820. In  
1821, C o n g ress  en ac ted  a n o th e r  re lie f  m easu re  for th ese  s tra g g le rs , in tro d u c in g  
re lin q u ish m e n t in to  th e  co llec tion  o f la n d  policies. T he 1821 a c t allow ed debtors to  
re lin q u ish  a  portion  o f the  la n d  th e y  h a d  b o u g h t a n d  to h a v e  all th e ir  previous 
p ay m en ts  ap p lied  to th e  re m a in d e r. T h o se  d e fau lte rs  w ho s tu b b o rn ly  refused to 
re lin q u ish , how ever, proved  w ise; C o n g ress  co n tin u ed  to m ak e  o th e r concessions for 
th e ir re lie f every  few y ears. F in a lly , in  1832, C o n g ress ac te d  to g ive a ll these w ho 
h ad  ever forfeited  p ay m e n ts  on  la n d  c o n tra c ts  ce rtifica tes  good a t  th e  lan d  offices 
for public la n d . W ith th is  u ltim a te  la rg e ss , a  g en e ra lly  b ad  ex p erien ce  in  c re d itsa le s  
w as qu ick ly  ended.

C. Cash Sales, 1821 to 1862
As h a d  h ap p e n e d  from  co lon ia l tim es, th e  p ioneers co n tin u ed  to ro am  a t  will over 
the  public d o m ain . M ore o ften  th a n  no t. th o se  w ho a c tu a lly  se ttled  so u g h t out th e  
b es t la n d s  d esp ite  th e  fa c t t h a t  th ey  h a d  n o t been su rv ey ed  a n d  w ere not being  
opened to sa le . T hey  w ere in tru d e rs , co n v in ced  th e ir  a c tio n s  w ere m orally  rig h t. 
T hey  se t a b o u t c lea rin g  th e  la n d  a n d  b u ild in g  ca b in s , b a rn s  a n d  fences to m ake a  
living. T h ey  so ld  th e ir  crops a n d  p roduce for c r s h  w h en  th ey  could, b u t m ost of th e ir  
incom e w e n t b ack  in to  the  lan d , b u y in g  seeds, im plem en ts, livestock , h a rd w a re  a n d  
o th er e sse n tia ls .

U n d e rs ta n d a b ly , th e  illeg a l s e tt le rs  w ere fearfu l of th e  public  au c tio n  w hen th e  
p re s id e n t o rdered  la n d  in to  sa le  w h ich  in c lu d ed  th e ir  n ich e  in  life. In  h a rd  econom ic 
tim es, a t  le a s t, th e ir  d esp e ra te  p le a s  to  th e  p re s id e n t or to  th e  com m issioner o f th e  
GLO o ften  w on p o stp o n em en ts  o f  s a le s  so th ey  could s a v e  en o u g h  cash  to b id  
com petitively  for th e ir  c laim .

T h e p io n eers  s q u a tt in g  r n  th e  p u b lic  d o m a in  feared  a n d  h a te d  in v esto rs  from  
the  E a s t  w h o  h ad  m oney  • bid for p u b lic  la n d . In v e s tm e n t g ro u p s com posed o f 
com m on w orkers, th e  w ea lth y , a n d  pow erfu l p o litic ian s , w ere  a lw a y s  rep resen ted  a t  
th e  pub lic  au c tio n s . T h e  ac rea g e  a n y  p a r ty  could  b uy  w as u n lim ited , so  in  the  e a rly  
y ea rs  o f s a le s , sp ecu la to rs  w on b id s  fo r m o s t o f th e  good la n d . T h ese  in v esto rs  soon  
learn ed  to  o rg a n iz e  to su p p re ss  co m p etitio n  a m o n g  th em se lv es  a t  sa le s , ag ree in g  in  
ad v a n ce  n o t to  b id  a g a in s t  each  o th e r  b u t to  b id  o n ly  for th e ir  a llo tte d  trac t. T h en  
th e  a c tu a l s e ttle rs  on th a t  la n d  w ere  fo rced  to  m ove fu r th e r  w estw a rd , becom e 
te n a n ts  o r  h ired  h a n d s , or b uy  from  th e  sp ec u la to r a t  h ig h  p rices.

By 1824, th e  se ttle rs  h a d  developed  m e a n s  to  curb  th e  sp ec u la to rs . In  ad v an ce  o f 
sales, th e  p io n eers  fo rm ed  c la im s  a s s o c ia tio n s  to co n tro l th e  b id d in g  them selves. 
T hey  in tim id a te d  o u ts id e  b id d e rs  in  a d v a n c e  o f  th e  a u c tio n  b y  th re a ts , an d  oc­
ca s io n a lly , a c tu a l vio lence. In  a d v a n c e  o f  th e  au c tio n , th e y  a lso  a llo tte d  la n d  am o n g  
th em selv es. In  c a se  o f d isp u tes , th e  a s so c ia tio n s  d e s ig n a te d  w ho could bid fo r 
specific tra c ts  b y  a rb itra tio n .

U n fo r tu n a te ly  for m a n y  se ttle rs , h o w ev er, th ey  d id  n o t h a v e  su ffic ien t ca sh  to  
p ay  in  fu ll on  th e  d a y  o f  sale . T h e  c a p ita lis ts  a n d  th e ir  a g e n ts  w h o  cam e  to  the  s a le s  
b u t could n o t buy  b ecau se  o f th e  c la im s  a s so c ia tio n s  w ere w illin g  to  becom e m oney­
lenders. I t  w a s  a  com m on p rac tice  fo r p io n ee r g ro u p s to a llo w  th e  len d e r to en te r th e  
lan d  in  h is  ow n n am e , p ay  for it, ta k e  title , a n d  co n tra c t to  sell, a ll on  th e  sa le  day , to  
the  fam ily  w ho h a d  se ttled  upon  it. T h e  sa le s  te rm s  w ere o ften  so h ig h  a s  to p rovide 
24, 36 o r ev en  48 p ercen t in te re s t  on  th e  c o n tra c t  p rice, d e p e n d in g  on the  tim e to 
repay . M an y  se ttle rs  could  n o t m a k e  th e  f in a l in s ta llm e n ts  a n d  forfeited  all th ey  
h ad  p a id  to  th e  len d ers  w ho k ep t th e  la n d  too. T h is  tim e  e n try  b u s in ess , as  it  w a s  
called, le ft m illio n s  o f ac res  in  th e  h a n d s  o f th e  c a p ita lis ts , a n d  forced would-be 
lan d o w n ers  from  th e  la n d  th ey  h a d  c la im ed  o rig in a lly .

F ed era l o ffic ia ls  lea rn ed  lan d  a u c tio n s  w ere con tro lled , e ith e r  by  c a p ita lis ts  or 
se ttle rs , a n d  knew  la n d s  u su a lly  so ld  a t  th e  $1.25 p e r a c re  m in im u m  because 
com petitive b id d in g  w a s  p reven ted . In  1830. C o n g ress  m ad e  su ch  frau d u len t p ra c ti­
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ces a crim e. T h e re  w ere v ir tu a lly  no federa l officers to enforce th e  law , how ever, so 
the  p ra c tic e s  co n tro llin g  sa le s  flourished  on th e  fro n tie r w ith  im p u n ity .

In  th e  1830s, m ore a n d  m ore o f the  public  lan d s  w ere p u rc h ased  by e a s te rn  
sp ec u la to r g ro u p s  a t  pub lic  au c tio n  or, if  la n d s  failed to sell th e n , by p riv a te  sa le s  
m ade a f te rw a rd . S p ecu la to r p u rch ases  w ere aided  by a  p re s id e n tia l policy o f o r­
d e rin g  m a n y  m ore la rg e  tra c ts  in to  sa le  th a n  could be se ttled  a n d  fa rm ed . I t  h a d  
been th e  p ra c tic e  to su rv ey  a n d  b rin g  to sa le  p e rh ap s  ten  m illion  ac res  w hen  one to  
th ree  m illio n  w ould h a v e  supp lied  the  d em an d . T hese in v e s tm e n t la n d s  lay  idle, 
a n d  th e  a b se n te e  ow ners co n trib u ted  no fu n d s o r lab o r for local ro ad s , schoo ls  a n d  
o th er co m m u n ity  im p ro v em en ts . F ederal law  exem pted all o f th e  p u b lic  la n d  from  
local re a l  e s ta te  ta x e s  for five y ea rs  a f te r  its  p u rch ase . T he local re s id e n ts  h a te d  
ab se n te e  o w n ers  w hose m a in  hope o f p ro fit depended on th e  local im p ro v em en ts  
m ad e  by poor se ttle rs . T h e  se ttle rs  therefo re  used these p riv a te  in v e s tm e n t la n d s  for 
g raz in g , a n d  ra id ed  th e  tim ber. T hese  idle “sp ecu la to r d e s e r ts ” re ta rd ed  d e ­
v e lo p m en t o f  local p o p u la tio n  an d  com m erce.

D esp ite  fro n tie r  ob jections, a  n a tio n a l frenzy  developed in  w este rn  lan d  in v e s t­
m ent. L a rg e  la n d  sa le s  h a d  sp u rred  a  sp ecu la tiv e  boom, b u t th e  e ra  o f ex p a n s io n  
cam e to a n  a b ru p t  h a l t  w ith  th e  dep ressio n  o f 1837 w h ich  la s ted  th ro u g h  th e  
m id-1840s. C ycles o f  boom  a n d  b u st in  w este rn  lan d  sp ecu la tio n  recu rred  re g u la rly  
th e re a f te r  u n til  th e  end  o f th e  se ttlem en t period  a fte r 1900.

D. Preemption, 1840-1891
S tro n g  s e n tim e n t  w as  g ro w in g  in  th e  W est, a n d  even am o n g  w o rk e rs  in  th e  E a s t, fo r 
lan d  to  be so ld  a t  low  prices or g ra n te d  free o f ch a rg e  to  a c tu a l se ttle rs . W este rners 
believed th e  fro n tie r  la n d s  h a d  little  o r no  value. I t  w a s  th e ir  th e s is  th a t  o n ly  th e  
lab o r o f th o se  w ho tu rn e d  th e  p ra ir ie s  a n d  w ood lands in to  fa rm s  a n d  co m m u n itie s  
g av e  v a lu e  to th e ir  c la im s a s  w ell a s  to th e  la n d s  ow ned by ab se n te e  in v es to rs . Y et 
th e  sp e c u la to rs  acq u ired  la rg e  tra c ts , a n d  p ioneers h a d  to b u y  from  th em  a t in f la te d  
p rices i f  th ey  w ish ed  to  s ta y  w here th e y  h a d  settled .

T h e  m a jo r  ob jective o f fro n tie rsm en  from  colonial tim es h a d  a lw a y s  been  p re ­
em ption . I t  w ould  au th o riz e  th em  to se ttle  up o n  the  pub lic  d o m a in , im prove th e  
lan d s , keep th e  proceeds from  sev e ra l y e a rs  o f w ork, a n d  la te r  p u rc h a se  title  w ith  
th a t  p ro fit a t  a  m in im u m  p rice  w ith o u t h a v in g  to bid a g a in s t  co m p etito rs  a t  a  p u b lic  
au c tio n . F ro m  th e  tim e o f th e  R evo lu tion , sq u a tt in g  w as th e  e s ta b lish e d  p rac tice  fo r 
m any . T h e  g o v e rn m e n t m ad e  sq u a ttin g  u n law fu l, b u t so o n  fo u n d  i ts  a rm ie s  could  
no t en fo rce  th e  law . C o n g ress  g ra d u a lly  re lax ed  the  p ro h ib itio n s  a g a in s t  th e  in ­
tru s io n s . T h e n  i t  p a sse d  co n tin u a l sp ec ia l leg is la tio n  to fo rg ive  th e  in tru s io n s  a n d  
legalize  s q u a t t in g  in  a re a s  w here public  o u tc ry  arose fo r a s s is ta n c e . B etw een  1800 
a n d  1820, 24 sp ec ia l p reem p tio n  a c ts  w ere g ra n te d  to a id  spec ific  g ro u p s o r lim ited  
a re a s  w ith  d is tre sse d  s n u a tte rs . D u rin g  th a t  period, acco rd in g  to  g o v e rn m e n t s ta t i s ­
tics, o n ly  fo u r p e rcen t o f  th e  la n d  g ra n te d  w as conveyed by p re e m p tio n  ra th e r  th a n  
sale. S till th e  d em an d s  for p reem ption  co n tin u ed  to grow .

A s im m ig ra tio n  to th e  W e s t in c reased , th e  n u m b er o f s e ttle rs  a ffec ted  by c o n tin ­
u in g  sp e c ia l p reem p tio n  la w s  w as en la rg ed . F in a lly , g e n e ra l p reem p tio n  cam e w ith  
th e  P ree m p tio n  A ct o f 1841, b u t i t  s a n c tio n e d  se ttlem en t o n ly  on  su rv ey ed  pub lic  
ian d . T h e  u su a l 160 ac res  could  be c la im ed  by  ac tu a l se ttle rs  w ho in h a b ite d  a n d  
im proved  th e  la n d  a n d  b u ilt a  residence on it. E n try  w a s  m a d e  on th e  c la im  by a  
n o ta tio n  on  th e  public  la n d  records a n d  filin g  a  w ritten  d e c la ra tio n  o f in te n t  to  
im prove a n d  p reem p t a  q u a r te r  section . F in a l  en try  w as to be m ad e  w ith in  one y e a r  
by p ro v in g  up com p lian ce  w ith  the  law  in  a ll p a r tic u la rs  u n d e r  o a th , an d  p a y in g  
$1.25 p e r acre. T h o se  e lig ib le  for p reem p tio n  were h ea d s  o f  fam ilies , w idow s, or 
sin g le  m en  o v er 21  w ho w ere c itizens o r w ho filed a  d ec la ra tio n  o f in te n t  to becom e 
citizens. P e rso n s  o w n in g  320 ac res or m ore w ere no t elig ib le , a n d  o n ly  one prcem p-
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tion  w as  allow ed  a n y o n e  p e rso n .T h e  1841 P ree m p tio n  A ct specified  t h a t i tw a s n o t  
to  rep lace  th e  public s a le s  w h ich  w ere to co n tin u e  a s  before.

A s h a p p e n e d  w ith  all th e  pub lic  la n d  law s in  th e  e ra  w hen  th e re  w ere no federal 
a d m in is tra to rs ,  f ra u d  w as  p re v a len t. In  m a n y  cases, th e  v a rio u s  e lem en ts  of elig i­
b ility  w ere n o t m et, b u t th e re  w ere n o t en o u g h  federa l o fficers in  th e  local lan d  
offices to s o r t  th e  fa lse  te s tim o n y  from  th e  true  s ta te m e n ts  in  th e  f in a l en tries. A s 
w ith  o th e r d isp o sa l law s, v io la tio n s  w ere g en e ra lly  k now n  to ex is t b u t v io la to rs  
w ere se ld o m  cau g h t.

S u rv ey ed  public  lan d  w as  s till  so ld  a t  pub lic  au c tio n , su b jec t to  preem ption  
r ig h ts  filed a f te r  th e  su rv ey  w a s  official, b u t n o t su b jec t to p reem p tio n  en trie s  filed 
before. S in ce  m o st se ttle rs  selected  th e ir  c la im s  lo n g  before th e  su rv ey s, a n d  since 
p reem p tio n  r ig h ts  w ere n o t ex ten d ed  to u n su rv ey ed  p u b lic  la n d s , the P reem ption  
A ct o f 1841 d id  n o t a id  s ig n if ic a n t n u m b ers  o f se ttle rs . O n ly  in  1862 w ere p reem ption  
r ig h ts  ex ten d ed  to u n su rv ey ed  la n d s  in  all s ta te s  a n d  te rr ito r ie s . In  th a t  year, w ith  
th e  new  h o m estead  p riv ilege  a v a ila b le  on ly  on su rv ey ed  la n d s , a n d  s ince  a rab le  
la n d s  w ere g en e ra lly  n o t sold  th e re a fte r , p reem p tio n  b eg a n  to be s ig n ific an t. A fter 
1862, i t  w a s  th e  o n ly  m ean s  to p u rc h a se  th e  b e tte r  la n d s  w h ich  rem a in ed  u n ­
su rveyed .

P ree m p tio n  w as a  la rg e  s tep  aw a y  from  th e  m oney  ra is in g  p u rp o se  to w ard  th e  
lo n g -so u g h t goal o f  free  lan d . I t  m ad e  th e  lo n g  s ta n d in g  p rac tice  o f s q u a tt in g  a n  
h o n o ra b le  ac t. I t  p rov ided  se ttle rs  a  full y e a r  to ra ise  fu n d s  to  prove up a n d  pay  for 
th e ir  c la im s. E ven  th o u g h  it  w as  ab u sed  b y  m a n y  d e frau d e rs , it  m ad e  th o u sa n d s  o f 
h o n e s t te n a n ts ,  im m ig ra n ts  a n d  h ired  h a n d s  in to  ow ners. F rom  1862 to  its  ab o lish ­
m en t in  1891, p reem p tio n  w as  a  m a jo r fa c to r in  p a s s in g  g o v e rn m e n t lan d  in to  
p r iv a te  o w n e rsh ip  on  th e  G re a t P la in s , C a lifo rn ia , th e  fo rested  p a r t  o f th e  G rea t 
L ak es s ta te s  a n d  in  th e  W est.

E. Land Warrants and Government Script
T h e  co lonies, the  C o n tin e n ta l C o n g ress , a n d  th e  ea rly  s ta te s  h a d  m ore lan d  th a n  
m oney. A ll o f  th ese  levels o f g o v e rn m e n ts  g av e  la n d  b o u n tie s  to  in d u ce  co m m u n ity  
im p ro v em en ts  a n d  to  m eet o th e r  ob jectives w h ich  w ere o th erw ise  im possib le . T he 
la rg e s t  n u m b e r o f la n d  b o u n ties , b y  fa r, w e n t to  so ld ie rs  to o b ta in  th e ir  m ilita ry  
serv ices in  th e  v a r io u s  w a rs  of th e  co lonies, s ta te s  a n d  th e  n a tio n .

T h e  b o u n tie s  w ere ev idenced  by  lan d  w a r ra n ts  for a c re a g e s  ra n g in g  from  th o u ­
s a n d s  o f a c re s  to a s  few a s  40. T h ey  w ere a w ard ed  ac co rd in g  to  pub lic  serv ice  a n d  
m ili ta ry  ra n k .  T h e  w a r ra n ts  could  be u sed  to e n te r  pub lic  la n d  on th e  fron tier, 
u su a lly  in  re se rv ed  m ili ta ry  tra c ts  a t  firs t. S ince th e se  w ild la n d s  w ere n e ith e r  safe  
to se ttle  n o r su rv ey ed  a n d  opened , th e  so ld ie rs  u su a lly  so ld  th e ir  w a rra n ts  ch eap ly  
for im m e d ia te  c a sh  in  p re ference  to  y e a rs  o f w a itin g . W hen th e  m ilita ry  tra c ts  
p roved  to  be sm a lle r  th a n  th e  com bined  ac rea g e  g ra n te d  by  a ll th e  w a rra n ts , th e  
federa l g o v e rn m e n t issu ed  sc r ip t, good fo r pub lic  la n d  an y w h e re  i f  i t  w a s  open  for 
se ttlem en t. G o v e rn m en t sc r ip t w as  a lso  issu ed  fo r o th e r  re a so n s , b u t ty p ica lly  it  
w as  g iv en  w h e n  la n d  b o u n ties  could n o t be  honored .

O ver th e  y ea rs , la n d  b ro k e rs  succeeded  in  b u y in g  up m o st o f  th e  w a rra n ts  an d  
sc rip t. T h e n  th ey  w ere  sold to sp ec u la to rs  w ho used  th em  to acq u ire  pub lic  la n d s  
ch eap ly . T h e  w a r ra n ts  w ere n o t a s s ig n a b le , b u t th is  re s tr ic tio n  w as ev ad ed  by 
pow ers o f a tto rn e y . C o n v en ien tly  for sp ecu la to rs , too, no  residence  req u irem en ts  
w ere im posed  by th e  w a r ra n ts  a s  th ey  w ere for sc rip t.

L an d  w a r ra n ts  w ere issued  for serv ice  in  m a n y  w ars , in c lu d in g  th e  R evo lu tion ­
a ry  W ar, W ar o f 1812, In d ia n  w a rs , M ex ican  W ar, C ivil W ar, S p a n ish  A m erican  
W ar, a n d  th e  W ar for P h ilip p in e  In d ep en d en ce  in  1898. A cen tu ry  a f te r  th ey  w ere 
issued , w a r ra n ts  a n d  sc r ip t w ere s till  d r ib b lin g  in to  th e  la n d  offices, c re a tin g  
p ro b lem s w ith  v a lid ity  an d  la n d  titles . B y leg is la tio n  in  th e  1950s a n d  1960s, 
C o n g ress  s o u g h t  to  req u ire  reco rd in g  a n d  to buy  up  a n d  nu llify  a n y  un located
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w a rra n ts  a n d  th e  v a r io u s  fo rm s o f sc rip t. T he la s t  period  th ro u g h  w h ich  sc r ip t w as 
accorded  v a lid ity  w as  J a n u a r y  1 , 1975. D uring  th e  h ey d a y  o f  th is  “ la n d  office 
m on ey ,” m illio n s  o f  ac res  o f public  d o m ain  were acqu ired  th ro u g h  lan d  w a r ra n ts  
an d  scrip t.

F. Land Grants to States
O ne o f  th e  ea rly  la n d  policies w h ich  h a s te n e d  se ttlem en t o f th e  W est a n d  h elped  
hold i t  a g a in s t  In d ia n s  a n d  foreign  pow ers w as th e  policy of lan d  g ra n ts  to  th e  new  
s ta te s . N o t on ly  did i t  speed  th e ir  developm ent, b u t la n d  g ra n ts  e n la rg e d  th e  
econom ic b a s is  o f  th e  e a s te rn  in d u s tr ia l  a re a s  o f th e  co u n try .

1. S ta te  C o m p a c ts  o n  A dm iss ion  to  S ta teh o o d

T h e co n g re ss io n a l policy  o f g ra n ts  o f public dom ain  la n d s  to  th e  s ta te s  h a d  its  
incep tion  in  th e  L an d  O rd in a n ce  o f 1785. T he L an d  O rd in a n ce  ca lled  fo r th e  
re c ta n g u la r  sy s tem  o f g o v e rn m e n t su rv ey  a n d  the  re se rv a tio n  o f sec tio n  16 in  every  
to w n sh ip  for th e  m a in te n a n c e  o f pub lic  schools w ith in  th e  to w n sh ip . B o th  id eas  
su rv iv ed  th e  C o n fed e ra tio n  even th o u g h  th e  O rd in an ce  of 1785, itse lf, w as  n ev e r 
reen ac ted  by th e  U n ited  S ta te s  C o n g ress . E ach  o f th e  30 pub lic  la n d  s ta te s  w as 
g iven  g ra n ts  of school la n d s  upon sta teh o o d .

T h e  c rea tio n  o f new  s ta te s  from  th e  public d o m ain  fol1 ved th e  p lan  o f th e  
N o rth w e s t O rd in a n ce  o f 1787, a s  reen ac ted  by  C on g ress  in  1789. T h e  o rd in a n c e  
prov ided  th a t  th e  s ta te s  to be c rea ted  o u t o f the  N o rth w e s t T errito ry :

[S]hall never interfere with the prim ary disposal of the soil by the United States . . .  
nor with any regulations Congress may find necessary for securing the title in  such 
soil to the bona fide  purchasers. No tax shall be imposed on such lands the property 
of the United States; and in no case shall non-resident proprietors be taxed higher 
than  re s id en ts .. . .

T o p ro tec t th e  pub lic  d o m ain  from  s ta te  in te rfe ren ce  a n d  ta x a tio n , a s  th e  N o r th ­
w est O rd in a n c e  s tip u la te d , C o n g ress  req u ired  O hio a n d  each  su cceed in g  te r r ito ry  to 
ad o p t a n  irrev o cab le  o rd in an c e  on th ese  m a tte rs  before a d m iss io n  to  s ta teh o o d . T h e  
f irs t  te rr ito r ie s  ob jected  s tro n g ly  to  a b a n d o n in g  cla im s to  th e  pub lic  d o m a in  w ith in  
th e ir  b o u n d arie s , lo s in g  th e  r ig h t  to ta x  federa lly  ow ned la n d , ag ree in g  to  ta x  
n o n re s id e n t la n d o w n e rs  th e  sam e  a s  re s id en t lan d o w n e rs , a n d  m o s t o f  a ll, to 
exem ption  o f th e  pub lic  la n d s  from  lo ca l tax es  for five y e a rs  a f te r  th e  s a le  in to  
p riv a te  o w n ersh ip . A ll th e se  re q u irem en ts  w ere s e t  o u t in  th e  O hio  E n a b lin g  A ct 
to g e th e r w ith  d e ta iled  p ro v is io n s  for th e  s ta teh o o d  vote. T h e  a c t  au th o riz ed  th e  \
in h a b i ta n ts  o f  th e  te rr ito ry  to elect re p re sen ta tiv e s  to  a  co n v en tio n  b y  ap- j
p o rtio n m en t am o n g  th e  coun ties, specified  w h en  th e  e lec tio n s w ere to be h e ld  a n d  \
th e  tim e a n d  p lace  fo r th e  co n v en tio n , a n d  o th e r d e ta ils . T h e  E n a b lin g  A c t con- 1
ta in e d  p ro p o sitio n s  for ac cep tan ce  or re jec tio n  by th e  co n v en tio n , th u s  in tro d u c in g  ]
b a rg a in in g  in to  th e  s ta te h o o d  p rocess. I f  th e  s ta teh o o d  co n v en tio n  en a c ted  th e  I
req u ired  irrev o cab le  o rd in an c e  to  d isc la im  r ig h ts  in  th e  p u b lic  d o m ain  w ith in  th e  ]
te rrito ry , th e  E n a b lin g  A c t a llow ed  i t  to  accep t or re jec t th e  o th e r  p ro p o sitio n s . T h e  J
p ro p o sitio n s  w ere offers to  tra n s fe r  specific p roperty  r ig h ts , in c lu d in g  la n d  g ra n ts ,  j
to th e  fu tu re  s ta te  in  ex c h an g e  for th e  pub lic  la n d  d isc la im er. T h e  O hio  co n v en tio n  ]
voted for th e  irrev o cab le  o rd in an c e  an d  s ta teh o o d , b u t m ad e  co u n te rp ro p o sa ls  to  j
en la rg e  th e  g ra n ts  o f v a rio u s  p roperty  r ig h ts . C ongress accep ted  a ll b u t one o f  th e  ;
co u n te rp ro p o sa ls , a n d  by reso lu tio n  d ec la red  O hio ad m itte d  to  th e  U n io n  in  a c ­
co rd an ce  w ith  th e  E n a b lin g  A ct on  a n  eq u a l foo ting  w ith  th e  o rig in a l s ta te s .

T h e  O hio s ta teh o o d  procedure se t a  p receden t for th e  succeed ing  s ta te s  c rea ted  
from  th e  pub lic  d o m ain . T h e  lan d  g ra n ts  to the s ta te s  w ere n o t s tr ic tly  u n ila te ra l  
b oun ties; in s te a d  th ey  were im p o rta n t e lem en ts o f b ila te ra l co m p ac ts . E ach  new  
s ta te , in  effect, en tered  in to  a  com pac t w ith  th e  U nited  S ta te s  se tt in g  fo rth  th e  te rm s 
o f its  ad m iss io n  to th e  U nion . T he ag reem en ts  an d  b o u n ties  varied  g re a tly  ac-
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co rd in g  to  the  c irc u m sta n ces  o f the  tim es  a n d  the  te rr ito r ie s , a n d  fed e ra l lan d  g ra n ts  
w ere all p a r t  of th e  b a rg a in in g .

2. S ta te h o o d  A dm iss ion  G ra n ts  o f  School L an d s

S ta r t in g  w ith  Ohio, th e  new  s ta te s  w ere g ra n te d  sec tio n  1(3 in  every  to w n sh ip  for th e  
su p p o rt o f com m on schoo ls. T hose s ta te s  e n te r in g  th e  U n io n  a f te r  1850 w ere 
g ra n te d  tw o sec tio n s , n u m b ers  16 a n d  36. U ta h  a n d  A rizo n a , w hen  ad m itte d  a f te r  
1896, received  four sec tio n s  for public  schoo ls. A s a  g e n e ra l rule, th e  new  s ta te s  also  
received five p ercen t o f  th e  n e t proceeds from  th e  sa le  o f  public  d o m a in  la n d s  w ith in  
th e ir  b o rd e rs  for co n s tru c tio n  o f ro ad s.

M ost new  s ta te s  w ere g ra n te d  th e  s a l t  sp r in g s  a n d  a d ja c e n t sec tio n s  w ith in  
th e ir  b o u n d arie s . In te re s tin g ly , th e  e n a b lin g  a c ts  req u ired  th e  s ta te s  to re ta in  title  
a n d  on ly  to  lease  the  s a l t  d ep o sits  so th ey  w ould co n tin u e  to p roduce revenue for th e  
s la te s . T h is  w as th e  f irs t  g o v e rn m e n t experience  in  m in e ra l le a s in g , b u t th e  s ta te s  
hav e  long  s in ce  been allow ed to d isco n tin u e  le a s in g  a n d  sell th e  s a l t  lan d s.

3. S pecia l G ra n ts  fo r  I n te rn a l  Im p ro v e m e n ts

T h e ad m iss io n  g ra n ts  did  n o t s a tis fy  th e  new  s ta te s  fo r long . A lm o st im m ed ia te ly , 
th ey  so u g h t a d d itio n a l lan d  g ra n ts  to f in a n c e  th e  b u ild in g  o f spec ified  c a n a ls  a n d  
w agon  ro a d s  an d  the  im p ro v em en t o f  w a te rw ay s . C o n g ress  recogn ized  a t  th e  o u tse t 
th a t  i t  w ould h av e  to  p ay  a t  le a s t som e o f th e  co sts  o f b u ild in g  access w ay s to th e  
in te rio r o f th e  public  d o m ain . T h e  C u m b erlan d  R oad, au th o rized  a t  federa l expense 
in  1806, w as  th e  f irs t  su c h  effort, an d  i t  w as a n  o u ts ta n d in g  econom ic success. T h is  
w ag o n  ro a d  connected  B a ltim o re  to C olum bus, o p en in g  th e  O hio  V alley  to  s e ttle ­
m en t a n d  com m erce. T h e  E rie  C an a l, com pleted  in  1825, connected  N ew  York C ity  
to w este rn  N ew York, sp a w n e d  B uffa lo  a n d  o th e r  f lo u rish in g  cities , a n d  tu rn ed  N ew  
Y ork S ta te  from  su b s is te n ce  fa rm in g  to  com m ercia l ag ric u ltu re . B efore th e  c a n a l 
e ra  p assed , dozens o f c a n a ls  w ere b u ilt a n d  riv e rs  im p ro v ed  a t  a  co s t o f over s ix  
m illion  ac res  in  la n d  g ra n ts  p lus la rg e  ex p en d itu res  for th e  c o n s tru c tio n  bonds.

4. G e n e ra l  G ra n ts  fo r  I n t e r n a l  Im p ro v e m e n ts

T h e co n cep t o f sp ec ia l g r a n ts  for specific im p ro v em en ts  soon  g av e  w ay  to a  desire  
for m ore lo ca l con tro l v y  th e  new  s ta te s . By a n  a c t  in  1841, C o n g ress  ad o p ted  such  a  
policy, m a k in g  g e n e ra l g ra n ts  to  th e  s ta te s  fo r in te rn a l  im p ro v em en ts . T h e  a c t  
p rov ided  for a  g r a n t  o f 500,000 ac res  o f th e  pub lic  d o m a in  to  each  o f th e  public  la n d  
s ta te s  a n d  to  each  s ta te  a d m itte d  th e re a fte r . T h ese  w ere q u a n tity  g ra n ts  s in ce  th ey  
w ere for a  specific to ta l  ac reag e . T h e  g e n e ra l ru le  fo r  a ll q u a n ti ty  g ra n ts  app lied ; 
n am ely , th e  s ta te s  w ere  en title d  to  se lec t ac rea g e  to  fill th e  q u a n ti ty  g ra n te d  from  
o n ly  v a c a n t ,  u n a p p ro p ria te d , n o n m in e ra l, su rv ey ed  p u b lic  la n d s  w ith in  th e  s ta te  to 
w hich  th e  g ra n t  w a s  m ad e .

T h e  in te rn a l im p ro v em en ts  g r a n t  la n d  w a s  to  be so ld  a t  no  less  th a n  th e  federa l 
p n c e  for U n ited  S ta te s  lan d . I t  w a s  expected  th a t  th e  s ta te  g ra n ts  w ould be sold 
qu ick ly  to p rovide fu n d s  fo r m a n y  s ta te  co n s tru c tio n  p ro jec ts. In s te a d , som e s ta te s  
p u t m u ch  o f th e  in te rn a l  im p ro v em en t la n d s  in to  t ru s ts  fo r th e  su p p o rt o f  schools. 
O th e r s ta te s  sold th e  la n d s , co m m ittin g  th e  proceeds to  sm a ll ra ilro a d s  fo r c o n s tru c ­
tion  o f local ra il  lin es. T h e  fa r  w este rn  s ta te s  w h ich  jo in ed  th e  U n io n  la te r , e sp e­
c ia lly  a f te r  ra ilro a d s  w ere b u ilt th e re , le a rn ed  to keep m uch  o f th e ir  s ta te  gTant la n d s  
for fiitu re  incom e. C o n g re ss  a lso  recogn ized  th e  m is ta k e  o f th e  ea rly  s ta te s  in 
d iv e rtin g  m u ch  o f  th e  incom e from  th e  500,000-acre g ra n ts  a w a y  from  th e  in ten d ed  
in te rn a l im p ro v em en ts . C o n seq u en tly , C o n g ress b eg an  in  1889 to g r a n t  la n d s  
d irec tly  to  specific  in s titu tio n s  r a th e r  th a n  to  som e o f th e  s ta te s  a d m itte d  th e re a fte r .

5. S w a m p  L and  G r a n t s

O ddly, th e  S w am p  L an d  A cts o f 1849,1850 a n d  1860 re su lted  in  th e  tra n s fe r  o f m uch 
m ore lan d  to th e  s ta te s  th a n  th e  g en e ra l a n d  specific  g ra n ts . T h e  m idd le w este rn
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a n d  so u th e rn  s ta te s  p e rsu ad ed  C o n g ress th a t  m a n y  o f th e  pub lic  d o m ain  la n d s  left 
over a f te r  the  f irs t  w ave o f s e ttle m e n t w ere flooded a n d  poorly  d ra in e d . T h ese  
s w a m p la n d s  w ere re la tiv e ly  v a lu e le ss  to C o n g ress  s in ce  it believed, th e n , t h a t  it  h a d  
no a u th o r ity  to  a llo ca te  tax  m oney  to  th e  s ta te s , even  to  d ra in  fed era l lan d s . T h e  
s ta te s  in s is te d  for y ea rs  th a t ,  if th ey  becam e th e  ow ners, th ey  w ould d ra in  th e  
sw a m p la n d s  a n d  sell th em  to fa rm ers . C o n g re ss  acqu iesced , a n d  th e  sw am p lan d  
a c ts  allow ed th e  s ta te s  to select for th e ir  ow n " th o se  sw am p  a n d  overflow ed lan d s , 
m ad e  u n fit  th ereb y  for c u ltiv a tio n .” T h ese  g ra n ts  w ere for la n d s  o f  u n d e te rm in ed  
ac reag e  an d  location . T itle  to the  s w a m p la n d s  p assed  to th e  s ta te s  im m ed ia te ly  
upon  e n a c tm e n t o f th e  g ra n tin g  s ta tu te ,  b u t id en tif ic a tio n  of th e  la n d  w as c o n tin g ­
e n t  upon  su b seq u e n t s a tis fa c to ry  p ro o f o f th e  q u a lify in g  fac ts . W hen th e  s ta te s  filed 
th e ir  se lec tio n s an d  proofs w ith  th e  G e n e ra l L a n d  Office, th ey  w ere to o b ta in  
p a te n ts  to su ch  lan d s . U n fo rtu n a te ly , p ro o f o f  s w a m p la n d  c h a ra c te r  could  be m ad e  
by  s ta te  or in d iv id u a l su rv ey  or field n o tes , by p r iv a te  a f f id a v its  o r by o th e r te s ti­
m ony  su b jec t to m an ip u la tio n . W hen th e  sw a m p la n d  a c ts  w ere  p assed , it  w as  ex­
pected  th a t  five or s ix  m illion  ac res  o f su ch  w et la n d s  ex is ted , b u t by 1966 a  few 
s ta te s , by th e ir  ow n effo rts  a n d  so m etim es  th o se  o f a g e n ts  w o rk in g  for a  co m m is­
sion , h a d  succeeded in  o b ta in in g  n e a r ly  65 m illion  ac res  T h ese  s ta te s  in c lu d ed  th e  
th ir te e n  s ta te s  from  O hio an d  M in n e so ta  so u th  to M iss iss ip p i a n d  L o u is ian a , an d  
th e  s ta te s  o f O regon a n d  C a lifo rn ia  on  th e  W est C oast.

M an y  of th e  la n d s  g ra n te d  a s  s w a m p la n d s  w ere n o t w et ex cep t in  flood s tag e , 
h eav y  ra in , o r because one p a r t  of th em  to u ch ed  lakes o r w a te r  courses. M an y  wore 
v a lu a b le  la n d s  w h ich  sold  well to fa rm ers , a n d  d esp ite  th e  in te n t  o f C ongress, th e  
proceeds w ere n o t a lw a y s  used  to rec la im  th o se  sw a m p s  w h ich  d id  ex ist. Few  pub lic  
la n d s  a c ts  w ere so loosely w orded, cau sed  so  m u ch  tro u b le  in  se lec tio n  a n d  co n flic t­
ing  c la im s  betw een  se ttle rs , a n d  ach iev ed  so  little  o f th e  o r ig in a l pu rpose .

6. G ra n ts  fo r  A g r ic u l tu ra l  C o lleges

T h e  M orrill A c t o f 1862 for th e  c rea tio n  o f a g r ic u ltu ra l  co lleges w a s  th e  n e x t b it  o f 
la n d  g r a n t  g en e ro s ity  by th e  C o n g ress , a lb e i t  co n s id e rab ly  lim ited  in  scope com ­
p ared  to  o th ers . I t  ap p lied  to a ll th e  s ta te s ,  b o th  old a n d  new . T h e  p u rpose  w as  to 
endow  a  college o f  a g r ic u ltu ra l a n d  m e c h a n ic a l a r ts  in  each  s ta te . T h e  re su lts  a re  
th e  p re se n t la n d  g ra n t  colleges. T h e  p u b lic  la n d  s ta te s  w ere  g iv en  30,000 ac res  for 
each  o f th e ir  re p re se n ta tiv e s  a n d  s e n a to rs  in  C o n g ress . T h e  n on-pub lic  la n d  s ta te s  
w ere g iv en  s c r ip t to  sell. T he bu y ers  w ere e n title d  to  use  th e  s c r ip t  to locate  la n d s  on 
the  re m a in in g  public  d o m ain . T h e  pub lic  la n d  s ta te s  received  a b o u t th re e  a n d  a  h a lf  
m illion  ac res  o f pub lic  la n d s , a n d  th e  o lder, m ore  popu lous s ta te s  received  sc r ip t fo r 
n e a rly  e ig h t m illion  ac res.

7. S ta t e  L a n d  G ra n ts  in  P e r s p e c t iv e

T h e  la n d  g ra n ts  to th e  pub lic  la n d  s ta te s  am o u n te d  to a  g re a t  fed era l su b s id y  a t  a  
tim e w h en  it w as believed C o n g ress  could  n o t sp en d  ta x  m o n ey  fo r s ta te  pro jects. 
M ost co m m en ta to rs  agree  th e  s ta te  g ra n ts  ach iev ed  th e ir  o v e ra ll p u rpose—th e  
ea rly  se ttlem en t a n d  d ev e lo p m en t o f  th e  v a s t  pub lic  d o m ain .

B ecause  o f th e  b a rg a in in g  c irc u m sta n c e s  betw een  C o n g ress  a n d  th e  I I  w este rn  
te rr ito r ie s  for ad m iss io n  to  th e  U n io n , esp ec ia lly  th e ir  sm a ll p o p u la tio n s , th ey  did  
n o t receive a s  g re a t  a  p roportion  o f th e ir  a r e a s  a s  d id  th e  m id w es te rn  a n d  so u th e rn  
s ta te s . W ith the  possib le  exception  o f  M in n e so ta  a n d  O regon , o n ly  s ta te s , p rim arily  
in  th e  W est, ad m itted  a f te r  th e  C ivil W ar, h a v e  re ta in e d  s u b s ta n t ia l  p o rtio n s  o f th e ir  
g r a n t  lan d s . W ith som e excep tions, it c a n  b e  sa id  fa ir ly  t h a t  th o se  ea rlie r s ta te s  
w hich  received th e  m ost k ep t th e  le a s t  o f th e ir  g r a n t  la n d s . T h e  s ta te  g ra n t  la n d s  
rem a in  im p o rta n t in  th e  11 w este rn  s ta te s ,  e sp ec ia lly  a s  sources o f  w a te r, g ra z in g  
forage, an d  m in era ls .

It is now  im possib le  to equa lize  th e  la n d  g r a n ts  am o n g  th e  s ta te s  w ith o u t g iv in g  
up th e  re s id u a l a n d  reserved  pub lic  d o m a in  in  th e  process. S till, th e  w este rn  s ta te s
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w hich  co n ta in  th e  g re a t  bu lk  o f th e  re m a in in g  public  d o m ain  a re  deprived  o f th e  ta x  
b ase  th ey  w ould  o th e rw ise  h av e  if  th o se  federa l la n d s  w ere in  p riv a te  o w n ersh ip . I t  
m ay  be sa id  th a t  th e  w e ste rn  s ta te s  h a v e  b o rne a  d isp ro p o rtio n a te  b u rd en  o f th e  co st 
to re ta in  th ese  fe d e ra l la n d s  for th e  benefit o f th e  n a tio n . In  reco g n itio n  o f th is  
i r e q u a lity ,  C o n g ress  in  1976 f in a lly  adop ted  a  p ay m en ts  in  lieu of ta x e s  m easu re . 
By its  te rm s, th e  federa l g o v e rn m e n t m ak es p ay m e n ts  to s ta te s  a n d  local g o v e rn ­
m en ts  to co m p en sa te  th em  for th e  ta x  im m u n ity  of federal lan d s . 31 U .S.C . §§ 
1601-1607. T h e  p a y m e n ts  a re  in  lieu o f ta x e s  th o se  la n d s  would g en e ra te  i f  th ey  w ere 
in  p riv a te  o w n ersh ip .

By g ra n tin g  la n d  tc  th e  s ta te s  for ed u catio n , public b u ild in g s a n d  in te rn a l 
im p ro v em en ts , C o n g ress  m ad e  it  n ece ssa ry  for th e  30 public lan d  s ta te s  to c rea te  
th e ir ow n la n d  offices. T h ese  s ta te  b o a rd s  h a d  to selec t th e  un lo ca ted  tra c ts , p ro tec t, 
m an ag e , a p p ra ise , o r sell th e  lan d , or the  m in e ra ls  an d  tim ber, collect p a y ­
m en ts a n d  re n ts , e jec t s q u a tte rs ,  d e te rm in e  b o u n d a ry  d ispu tes, an d  even  to  su rv ey  
w here th e  o rig in a l lin es  w ere defective. T h e  s ta te  leg is la tu res  h a d  to d e te rm in e  sa le  
p rices or lease  te rm s  a n d  develop a  fram ew o rk  of o th e r policies to m a n a g e  th is  g re a t  
legacy . T h e  s ta te  co u rts  a n d  a d m in is tra tiv e  officers h ad  to in te rp re t th e  s ta te  law s 
in  line w ith  in te rp re ta t io n s  o f th e  fed era l law s by  federal courts a n d  officers. N o t th e  
le a s t o f th e  re su lts  o f  th e  la n d  g ra n ts  w a s  a  fa ir ly  hom ogeneous sy stem  of s ta te  lan d  
ag en c ies  a n d  law s, m irro r in g  th e  federa l leg is la tiv e  a n d  a d m in is tra tiv e  m ach in e ry . 
T h ese  d u tie s  of s ta te  la n d  ag e n c ies  co n tin u e  today .

8 . S ta te  In d e m n i ty  R ig h ts  fo r  L and  G ra n ts

T he s ta teh o o d  g ra n ts  fo r sch o o ls  a re  g ra n ts  o f lan d  in  place. T h a t  is, th e  e n a b lin g  
ac ts  g ra n te d  th e  s ta te s  spec ific  sec tio n s  in  each  to w n sh ip , ty p ica lly  sec tio n s  16 a n d  
36 in  th e  W est. T h e  in -p lace  g ia n ts  w ere n o t im m ed ia te  conveyances o f ti tle  to th e  
s ta te s , so th e  g ra n ts  f req u en tly  fa iled  to  p a ss  title . W hether th e  e n a b lin g  a c ts  
co n ta in  w ords o f p re s e n t o r fu tu re  g ra n t,  title  does n o t vest in  th e  s ta te s  u n til 
com pletion  o f th e  o ffic ia l g o v e rn m e n t su rvey . U nited  S ta te s  u. W yom ing , 331 U .S. 
440, 443-444 (1947). P r io r  to  ac cep tan c e  o f th e  official su rvey , title  to th e  d e s ig n a te d  
la n d s  re m a in s  in  the  U n ited  S ta te s  su b jec t to  its  r ig h ts  to  d ispose o f th em  in  a n o th e r  
fa sh io n . B efore a c c e p ta n c e  o f  th e  o ffic ia l su rv ey , m a n y  of th e  in -p lace g ra n ts  w ere 
fru s tra te d , e i th e r  by p r iv a te  e n tr ie s  u n d er th e  p reem p tio n  law s o r by  fed era l re se rv a ­
tions. C o n g ress recogn ized  th is  p rob lem  a t  th e  ou tse t, a n d  p rov ided  in  th e  O hio  
E n a b lin g  A ct fo r a  g r a n t  o f " e q u iv a le n t” la n d s  w h ere  section  16 proved to be “sold , 
g ra n te d  o r d isp o sed  o f . . .

S ince th e  a d m is s io n  o f O hio  in  1802, C o n g ress  h a s  allow ed th e  s ta te s  to  se lec t 
o th e r pub lic  d o m a in  la n d s  a s  in d e m n ity  fo r in -p lace g ra n ts  w hich  th e  U n ited  S ta te s  
could n o t h o n o r. A s re c e n tly  a s  1966, C o n g ress  h a s  period ically  libera lized  th e  
r ig h ts  o f th e  s ta te s  to  se lec t lieu-sections.

E ven  a s  la te  a s  th e  ea r ly  1980s, o v er o n e-h a lf m illion  acres o f la n d  g ra n ts  fo r 
sch o o ls a n d  o th e r  p u rp o se s  re m a in  u n sa tis f ie d  in  th e  con tiguous s ta te s . T h e  r e ­
m a in in g  se lec tio n  r ig h ts  th e re  a re  co n fin ed  to e ig h t w estern  s ta te s , p r in c ip a lly  to  
A rizo n a  a n d  U ta h  w h ic h  a re  en title d  to a b o u t 70 p ercen t of the rem a in d e r.

E v en  a f te r  1900, th e re  w as u n c e r ta in t  • w h e th e r in-place g ra n ts  p assed  to  th e  
s ta te s  i f  th e  la n d s  w ere m in e ra l in  c h a ra c te r . In  1927, C ongress en ac ted  leg is la tio n  
co n firm in g  th a t  m in e ra l  la n d s  en co m p assed  w ith in  in-place g ra n ts  d id  p a s s  to  th e  
s ta te . 43 U .S.C . § 870. N ev erth e le ss , th e  1927 law  d id  n o t en larg e  th e  in d em n ity  
r ig h ts  u n d er th e  1891 g e n e ra l in d e m n ity  s ta tu te ,  26 S ta t. 796-797, w hich  p ro h ib ited  
s ta te s  from  se lec tin g  m in e ra l la n d s  even  i f  th e  lost la n d  were m in e ra l in  ch a rac te r . 
It w as n o t u n til 1958 t h a t  C o n g ress  recogn ized  th is  u n fa ir  s itu a tio n  a n d  allow ed 
s ta te s  to selec t m in e ra l la n d s  in  lieu o f lo st m in era l lan d s . 43 U.S.C. §852. C o n g ress  
de term ined  in  1958 h e a r in g s  th a t  th e  federa l in te re s ts  were am p ly  p ro tec ted  from  a 
w in d fa ll to th e .s ta te s  b y  th e  law  w h ich  precludes s ta te s  from  se lec tin g  m in era l la n d  
a s  in d em n ity  for n o n m in e ra l lan d . O n th a t  b asis , C ongress declined to ch a n g e  th e
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eq u a l ac rea g e  p rin c ip le  w h ich  h a s  been  th e  essence of th e  v a iio u s  in d e m n ity  
s ta tu te s  s in ce  1802. H .R. Rep. No. 2347, 8 5 th  C ong., 2nd S ess. 2, 3-4 (1958).

T o d ay , th e  1958 leg is la tio n , founded  in  an  1859 law  a n d  am en d ed  in  re cen t 
y e a rs , g o v e rn s  in d e m n ity  selec tion  by th e  s ta te s . 43 U .S.C . §§ 851-852b. T h e  s ta te s  
m ay  se lec t “ la n d s  of eq u a l ac rea g e"  w h en  school sec tio n s  h a v e  been occupied  by 
p re em p tio n  or h o m es tea d  se ttle rs  p rio r to su rvey , w ere in c lu d ed  w ith in  In d ia n , 
m ilita ry , or o th e r  re se rv a tio n s  before t itle  could  p a ss  to th e  s ta te , or p rove to  be s h o r t  
o f  a c re a g e  th ro u g h  su rv e y  o r a n y  n a tu ra l  cause . S election  o f in d e m n ity  la n d  c o n s ti­
tu te s  a w a iv e r by th e  s ta te  o f  its  r ig h t  to  th e  g ra n te d  o r re se rv ed  sec tions. T h e  s ta te s  
h a v e  th e  o p tion  to  a w a it  th e  ex tin g u ish m e n t of an y  re se rv a tio n  a n d  th en  ta k e  th e  
n u m b ered  sec tio n s . T h u s , th e re  is no s ta tu to ry  req u irem en t t h a t  lieu se lec tio n  r ig h ts  
be exerc ised  w ith in  a n y  p a r tic u la r  tim e.

T h e  in d e m n ity  a c t  p e rm its  s ta te s  to  se lec t in d e m n ity  la n d s  from  “a n y  u n ­
a p p ro p ria te d , su rv ey ed  o r u n su rv ev ed  pub lic  la n d s  w ith in  th e  S ta te  ” S e lec tions
m a y  o n ly  in c lu d e  m in e ra l la n d s  or re serv ed  m in e ra l 'n te re s ts  in  la n d s  p rev io u sly  
co nveyed  to  o th e rs  if  th e  g ra n t  la n d s  lo st a re  also  m in e ra l in ch a ra c te r . I f  th e  
se lec ted  la n d s  a re  on a k n o w n  geologic s tru c tu re  of a  p ro d u c in g  oil or g a s  field, th ey  
w ill be g ra n te d  o n ly  if  th e  lo st la n d s  also  a re  on su ch  a  s tru c tu re . L an d  su b jec t to 
m in e ra l lease  o r p e rm it m ay  be selected  a s  in d em n ity  fo r lo st m in e ra l la n d s  i f  th e  
se lec ted  la n d  is n o t in  “ p ro d u c in g  or p rod u c ib le  s ta tu s ,” a n d  th e  s ta te  th e n  succeeds 
to a ll th e  r ig h ts  a n d  o b lig a tio n s  o f th e  U n ited  S ta tes . In su ch  cases, th e  s ta te  m u s t 
se lec t a l l  o f th e  la n d  u n d e r  th e  lease  or p erm it; o th erw ise  th e  U n ited  S ta te s  re se rv es  
th e  m in e ra l  in te re s t  in  th e  lease  or p e rm it for its  d u ra tio n  a n d  p ay s  to th e  s ta te  90 
p e rcen t o f th e  s ta te ’s s h a re  o f  re n ts  a n d  ro y a ltie s  p ro ra ted  acco rd in g  to th e  ac reag e  
se lec ted  b y  th e  s ta te . T h e  m in e ra l s ta tu s  o f lo s t g r a n t  la n d s  m u s t be d e te rm in e d  
upon  th e  b e s t  ev id en ce  a v a ila b le  a t  th e  tim e o f ap p lica tio n  fo r selection .

D esp ite  th e  p ro g re ss iv e  lib e ra liza tio n  by C o n g ress  o f  th e  r ig h ts  o f  s ta te s  to 
se lec t in d e m n ity  la n d s , th e  D e p a rtm en t o f th e  In te r io r  h a s  re s is ted  lieu  se lec tio n s 
w h en  th e  BLM  believed  th e  v a lu e  o f th e  selected  la n d  exceeded th e  v a lu e  o f  th e  lo st 
lan d . I t  does so even  th o u g h  th e re  is  no  eq u a l value  te s t in  th e  lieu  se lec tion  law , b u t 
o n ly  a n  eq u a l a c re a g e  req u irem en t. In d eed , a g a in  in  1966, C o n g ress ex p ress ly  
re jected  su ch  s ta tu to ry  p ro p o sa ls  w h en  it  am en d ed  th e  law  to  allow  se lec tion  from  
u n su rv ey ed  a s  w ell a s  su rv ey ed  public  la n d s . S. Rep. No. 1213,8 9 th  C ong., 2d S ess. 
2 ,4-5  (1966). N e v e rth e le ss , in  its  w isdom , th e  d ep a rtm en t, in  1967, ad o p ted  a n  equal 
v a lu e  te s t  for j u d g in g  th e  selec tion  o f lieu  la n d s  fo r lo s t la n d s . U n d e r th e  gu ide lines, 
v a lu es  a re  e s tim a te d  fo r lo s t la n d s  in  th e ir  “n a tiv e ” co n d itio n , t h a t  is, a t  th e  tim e  o f 
th e  g ra n t ,  a n d  fo r se lec ted  la n d s  in  th e ir  “p re s e n t” co n d itio n , i.e., a t  tim e  o f  se lec­
tion . T h ese  g u id e lin es  a re  ap p licab le  to  a ll in d  m in ity  se lec tio n s  a n d  a re  n o t  lim ited  
to th o se  in v o lv in g  m in e ra l  la n d s . I f  th e re  a re  “g ro ssly  d is p a ra te  v a lu e s” su ch  th a t  
th e  e s tim a te d  v a lu e  o f th e  selected  la n d  exceeds th a t  o f th e  lo s t la n d  b y  m ore th a n  
$100 a n  a c re  o r 25 p ercen t, th e  d e p a r tm e n t h a s  refused  to  allow  th e  selection .

T h e  U n ited  S ta te s  S u p rem e  C o u rt u p h e ld  th e  d e p a r tm e n t’s  policy  o f  a n  eq u a l 
v a lu e  te s t  in  A n d r u s  v. U tah , 446 U .S. 500(1980), b y  a  b a re  m a jo rity  o f five  ju s tic e s  
to  four. T h e  m a jo rity  concluded  th a t  th e  p ro v is io n s in  th e  in d e m n ity  s ta tu te  for 
eq u a l a c rea g e  to be se lec ted  a s  in d e m n ity  fo r lo s t la n d s  im p lies  t h a t  C o n g ress  
in ten d ed  to  p ro v id e  ro u g h ly  th e  sam e re so u rces  a s  th o se  n o t a v a ila b le , h o ld in g  th a t  
th e  S e c re ta ry  o f  th e  In te r io r  h a s  pow er u n d e r  the  T a y lo r  G ra z in g  A ct o f 1934, 43 
U .S .C . § 315f, to  c la s s ify  la n d s  su itab le  fo r in-lieu  se lec tion . T h e  m in o rity , in  a  
p e rsu a s iv e  d is se n t, d e m o n s tra te s  t h a t  C o n g ress  c o n s is te n tly  ad o p ted  a n  eq u a l 
ac reag e  te s t an d  th a t  th e  T ay lo r G razing  A ct does n o t au th o rize  th e  sec re tary  to reject 
in d e m n ity  se lec tio n s  w h ich  m eet th e  req u irem en ts  o f th e  in d e m n ity  s ta tu te .

In  1979, th e  D e p a rtm e n t o f  the  In te r io r re ca lcu la ted  th e  ac rea g es  w h ich  th e  
pub lic  la n d  s ta te s  h a v e  received a s  school g ra n ts . In  m a n y  in s ta n c e s , th e  w este rn  
s ta te s  w ere found  to h a v e  received less  a c rea g e  th a n  th e  old reco rds show ed . T h ese  
s ta te  a llo w an c es  re m a in in g  to be h o n o red  w ere ad ju s ted  u p w ard  a s  a  re su lt. A c­
co rd in g  to  th e  d e p a r tm e n t’s in fo rm a tio n , a s  of 1980, th e  o u ts ta n d in g  in d em n ity  
r ig h ts  a re  a s  follow s:
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State Acreage
Arizona 19-1.000
C a lifo rn ia 115,000
Colorado 11.GOO
Idaho 27.000
Montana 27,001
South Dakota 1,250
Utah 227.000
Wyoming 1,100

Tota l G02.700

In  1980, a f te r  w in n in g  its  p o in t in  A n d ru s  u. U tah, th e  D e p a rtm en t o f  the 
> In te r io r an n o u n c ed  a  new  p ro g ram  to b re ak  th e  d ead lock  over th e  re m a in in g  in-lieu

selec tions to  be m ad e  by  e ig h t w este rn  s ta te s . T h e  new  policy w ould  allow  th e  s ta te s  
to selec t from  am o n g  m in era l-rich  pub lic  lan d s , b u t o n ly  a sm a lle r  ac rea g e  eq u a l to 
the  v a lu e  o f th e  lo st lan d s . U n d er th e  1980 policy, th e  se c re ta ry  p red ic ted  th e  old 
problem  o f ag ree in g  on s ta te  lieu se lec tio n s  w ould be com pleted  by  1984. T h a t 
re m a in s  to be seen  sin ce  d isa g re e m e n ts  on th e  la n d  v a lu es  c a n  be expected  to 
co n tin u e  even if  th e  o th e r ro ad b lo ck s a re  qu ick ly  rem oved.

F ac to rs  o th e r th a n  th e  eq u a l v a lu e  a rg u m e n t h av e  co n trib u ted  to th e  slow  pace 
in  co m p le tin g  th e  o u ts ta n d in g  g ra n ts .  T h ese  in c lu d e  d isag re em en ts  on th e  ac reag es  
due, lack  o f fu n d s for su v ey s, lack  o f m in e ra l ex a m in a tio n s , a n d  a d m in is tra tiv e  

; d e lay s  by federa l a n d  s ta te  ag en c ies . O f th ese , fa ilu re  of the  g o v e rn m e n t to  com plete
su rv ey s a n d  lack  o f a g re e m e n t on la n d s  e lig ib le  for selec tion  h a v e  been th e  ch ief 

; sources o f delay .

| F ig u re  3.1: C o m p a r is o n  o f  L a n d  G ra n ts  to S ta te s
(Public L an d  L aw  R eview  C o m m ’n , O ne T h ird  o f  th e  N a t io n ’s L a n d  244 [1970])

% o f Total R a n k in  
Tota l A rea Tota l Acres Area O rder o f  % o f 

State o f State Granted Granted Area Granted

A laska 375,296,000 104.568,280 27.9 7
F lorida 37,478,400 24,118,000 64.3 1
M innesota 53,803,520 16,422.051 30.6 5
New Mexico 77,866,240 12,789,916 16.4 12
Michigan 37,258,240 12,142,846 32.6 4
A rkansas 33,986,560 11,786,834 34.7 3
Louisiana 31,054,720 11,231,032 36.2 2
A rizona 72,901,760 10,543,753 14.5 15
Wisconsin 35,938,560 10,179,804 28.3 6
C a lifom iu 101,563,520 8,825,106 8.7 19
Iowa 36,025,600 8,061,262 22.4 8
Kansas 52,648,960 7,790,747 14.8 14
U tah 54,346,240 7,464,497 13.7 17
Missouri 44,599,040 7,417,022 16.6 11
Oregon 62,067,840 6,959,405 11.2 18
Mississippi 30,538,240 5,887,064 19.3 9
Montana 94,168,320 5,871,058 6.6 24
Illin o is 36,096,000 5,754,655 15.9 13
A labama 33,029,760 4,766,883 14.4 16
Colorado 66,718,080 4,433,898 6.6 24
Wyoming 62,664,960 4,139,209 6.8 23
Indiana 23,226,240 3,916,334 16.9 10
Idaho 53,476,480 3,639,554 6.8 23
Nebraska 49.425,280 3,458,711 7.0 21
South Dakota 49.310,080 3,435,373 7.0 21
North Dakota 45,225,600 3,163,551 7.0 21
Oklahoma 44,748,160 3,095,706 6.9 22
Washington 43,642,880 3,044,471 7.0 21
Nevada 70,745,600 2,723,647 3.8 25
Ohio 26,382,080 2,128,862 8.1 20

Tota l 1,836,232.960 319,759,585 17.1
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G. Land Grants to Railroads, 1850 to 1871
T u rn p ik e  a n d  c a n a l  p ro jec ts  w ere th e  f i r s t  in te rn a l  im p ro v em en ts  funded  by lan d  
g ra n ts .  By 1827, i t  w as co m m o n  to g ra n t  o n e -h a lf  th e  public  d o m ain  a lo n g  th e  line o f 
th e  p ro jec t to fu n d  i t  a n d  to  reserv e  th e  o th e r h a lf  for sa le . T h u s  w as born  th e  
p ra c tice  o f g ra n tin g  th e  fee in  a l te rn a te  sec tio n s  of th e  pub lic  d o m ain  in  a id  o f 
co n s tru c tio n  a n d  re ta in in g  th e  o th e r sec tio n s for sale . T h e  co n g ress io n a l d eb a te  
conv inced  C o n g ress  th a t  by  g iv in g  h a lf  th e  la n d  aw ay  to  m ak e  th e  co n stru c tio n  
p o ssib le  a n d  d o u b lin g  th e  g o v ern m e n t m in im u m  sa les  p rice for th e  o th e r h a lf, th e  
g o v e rn m e n t w ould  receive  a s  m u ch  for th e  re ta in e d  h a lf  a s  i t  w ould h av e  from  th e  
w hole. T h e  ea r ly  ro a d  a n d  c a n a l p ro jec ts  sh o w ed  th is  th eo ry  w orked, b u t th e  
g o v e rn m e n t could  n o t a p p ly  it  long in  th e  face o f public d e m a n d  for free la n d s  on th e  
fro n tie r .

By 1850, C o n g ress  h a d  g ra n te d  on ly  a few rig h ts-o f-w ay  for ra ilro a d s  th ro u g h  
th e  pub lic  la n d s  o f th e  M idw est. T h e  f irs t  ra ilro a d  g ra n t,  a s  u su a l for pub lic  lan d  
law s, s e t  a  p re ced e n t fo r m a n y  o th e r g ra n ts  to  follow. I t w as m ad e  in  1850 for th e  
Illin o is  C e n tra l R a ilro ad  to  co n n ec t C h icago  to  M obile, a n d  th e  line  w as  com pleted  
by  1856 a s  a  c o n s id e rab le  econom ic success. T h e  g r a n t  w as for a  righ t-o f-w ay  o f 100 
feet in  w id th , an d , in  a id  o f co n stru c tio n , o n e-h a lf th e  lan d  in  even-num bered  
sec tio n s  w ith in  six  m iles o f th e  line  on b o th  sides, to f in an c e  co n stru c tio n . T h e  
six -m ile  s tr ip s  w ere th e  p r im a ry  g ra n t,  b u t a n  in d e m n ity  g ran t, e x ten d in g  from  six  
to  fifteen  m iles on e ith e r  s id e  o f the  line w a s  a lso  m ade. T h is  a re a  w as  d es ig n a ted  fo r 
se lec tio n  o f la n d s  in  lieu  o f th o se  p rim a ry  g r a n t  la n d s  w h ich  w ere a lre a d y  su b jec t to  
In d ia n  o r m ilita ry  re se rv a tio n s  or p riv a te  e n tr ie s . T h e  leg is la tio n  m ad e  th e  d o u b le­
m in im u m  sa le s  p rice  o f $2.50 a n  ac re  a p p ly  to  th e  g o v e rn m e n t la n d  w ith in  th e  
p r im a ry  a re a  b u t n o t w ith in  the  in d e m n ity  a re a . S ince ea r ly b ird s  qu ick ly  en tered  
th e  p r im a ry  la n d s  on  th e  f i r s t  no tice o f th e  g ra n t,  th e  ra ilro a d  h a d  to  tak e  m uch  of i ts  
g r a n t  in  th e  in d e m n ity  a re a . F o r th e  sam e re a so n , the  re m a in in g  g o v e rn m e n t la n d  
w as  a lso  in  th e  in d em n ity  a re a . T h a t  g o v e rn m e n t la n d  w as so ld  a t  th e  g o v e rn m e n t 
m in im u m  of $1.25 a n  acre , m e a n in g  th a t  th e  U n ited  S ta te s  d id  n o t b re ak  even  on  th e  
g r a n t  a s  p ro p o n e n ts  o f g ra n ts  a lw a y s  tried  to prove.
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F ig u r e  3 .2 : P u b l ic  L a n d  D o n a t i o n s  to  t h e  S t a t e s  
(P. G ates, H is to ry  o f  P ub lic  L a n d  D eve lo p m en t 384 [1968])

State For Railroads
For Wagon 

Roads

Canal and 
Other Internal 
Improvements

Stiump and 
Indemnity All Grants

Percer 
Total j

Alabama ........... 2.747,‘179 400,016 441,666 5,007,088 15.3
A r iz o n a ............... 10,543,753 14.3
A rkansas ............. 2,563,721 500,000 7,686,575 11,936.834 35.5
Ca lifo rn ia  ......... 500,000 2,193,965 6,852,140 8.8
C o lo ra d o ............. 500,000 4,471,604 6.7
F lorida .............. 2,218,705 500,000 20.326.708 24,208,000 68.8
Id a h o ................... 4,254.488 7.9
I l l in o is ................. 2,595,133 533,363 1,460,164 6,234,655 17.3
In d ia n a ............... 170,580 1.259,271 1,259,271 4,040,518 17.5
Io w a ..................... •1,706,945 821,342 1.196,392 8,061,262 22.4
Kansas ............... 4,176,329 500,000 7,794.669 14.8
Louisiana .......... 353,057 500,000 9,504.412 11,441,032 39.3
Michigan .......... 3,134,058 221,013 1,751,236 5,680,312 12.143,846 33.0
Minnesota ........ 8,047,469 500,000 4,706,591 16,422,051 31.7
Mississippi ..... 1,075,345 500,000 3,348,013 6,097,064 20.5
Missouri ............ 1,837,968 500,000 3,342,521 7,417,022 16.8
M on tan a ............ 5,963,338 6.3
Nebraska .......... 500,000 3,458,711 7.0
Nevada ............... 500,440 2,725,666 3.8
New Mexico .... 100,000 12,794,659 16.3
North Dakota ... 3,163,552 •’ .0
O h io ..................... 80,774 1,204,114 26,372 2,758,862 . 1.5
Oklahoma ........ 3,095,760 6.9
Oregon ............... 2,583,890 500,000 286,108 7,032,847 11.4
South Dakota ... 3,435,373 6.9
U tah ................... 7,507,729 14.2
W ash ing ton ...... 3,044,471 7.1
Wisconsin ........ 3,652,322 302,931 1.022.349 3,361,283 10,179,804 28.7
Wyoming .......... 4,343,426 6.5
Tota l ................... . 37,128,531 3,359,188 13,910,744 64,910,353 223,884,994

T h e  h a p p y  re su lts  o f  th e  f i r s t  ra ilro a d  g r a n t  fo r th e  ra ilro a d , th e  people, a n d  th e  
U n ited  S ta te s  ra ise d  a  new  c la m o r fo r ra ilro a d  g ra n ts  ru n n in g  to ev e ry  sec tio n  o f 
th e  public  la n d s . B ills w ere in tro d u ce d  in  C o n g ress , a n d  th e  n a t io n a l  m ood  fa v o rin g  
w este rn  d eve lopm en t w as so p e rv as iv e  t h a t  th e  C o m m issio n er o f th e  G e n e ra l L an d  
Office w ith d rew  from  a ll fo rm s o f e n try  som e 30 m illio n  ac re s  o f p u b lic  d o m ain  
a lo n g  th e  ro u tes  o f  th e  p roposed  ra il  lin es . P re s id e n t P ierce  vetoed  a ll ra il ro a d  g r a n t  
leg is la tio n  in  1852 a n d  1853 a n d  o rdered  w ith d ra w a ls  re s to red  to e n try  on  th e  b a s is  
th a t  p riv a te  e n te rp rise  sh o u ld  bu ild  th e  ra ilro a d s . H is ob jections w ere soon  over­
w helm ed  by  pub lic  d em an d , esp ec ia lly  from  th e  new  pub lic  la n d  s ta te s . I n  1856 a n d  
1857, e ig h t new  ra ilro a d  g ra n ts  w ere m a d e  fo r a lm o s t 20 m illio n  ac res  in  th e  
m id w estem  s ta te s .

T h e  C o m m issio n er o f th e  GLO w ith d rew  la n d  from  e n try  a lo n g  th e  new  ro u tes  
as  soon  a s  C o n g ress  p asse d  th e  1856-57 g ra n ts . T h o se  la n d s  w ere th e re fo re  closed  to  
en try  by p reem p to rs  a n d  in v es to rs  a like , b u t m a n y  fa rm e rs  se ttled  on  th e  la n d s  
e ith e r in  b lissfu l ig n o ran c e  o f th e  w ith d ra w a ls  or in  b lin d  fa ith  in  th e ir  r ig h t. T h is  
procedure  follow ed succeed ing  ra ilro a d  g ra n ts .  T h e  co u rts  in  la te r  y e a rs  e s ta b lish e d  
a  g e n e ra l ru le  fav o rin g  th e  r ig h ts  o f a c tu a l se ttle rs  on la n d s  w ith d ra w n  b u t n o t y e t 
selected  by th e  ra ilro a d s  a t  th e  tim e o f e n try  by  th e  se ttle r.

As ea rly  a s  th e  1830s an d  1840s, n u m ero u s su g g es tio n s  h a d  been  m ad e  for 
b u ild in g  ra ilro a d s  from  th e  M issouri R iver to th e  P ac ific  O cean . T h ese  p ro p o sa ls
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w ere s ty m ied  by the  c la im s o f fo re ign  pow ers to th e  u n se ttled  W est, the  p rim itiv e  
s ta te  o f ra ilro a d in g , a n d  the  co n c e n tra tio n  on d ev e lo p in g  th e  O hio V alley . W hen 
ra ilro a d  la n d  g ra n ts  proved successfu l in  th e  m id w este rn  a n d  so u th e rn  s ta te s  by th e  
1850s, pub lic  a tte n tio n  tu rn ed  to a c h ie v in g  tra n s c o n tin e n ta l  ra ilro a d s  to th e  
Pacific .

T h e  P ac ific  R ailro ad  A ct o f 1862 g av e  la n d  g ra n ts  to  th e  U n io n  P acific  R a ilro ad  
for th e  f irs t  t r a n s c o n tin te n ta l  line. T h e  U n io n  P ac ific  w as g iv en  a  400-foot right-of- 
w ay  th ro u g h  th e  public  la n d s  from  O m a h a  on th e  M issouri R iver to  N ev ad a  w here  i t  
w as  to co n n ec t w ith  th e  C e n tra l P ac ific  lin e  from  th e  C a lifo rn ia  coast. T h e  la n d  
g ra n t,  a s  e n la rg ed  in  1864, w as for 20 o d d-num bered  sec tio n s  for each  m ile o f the  line  
co n stru c ted . T h e  S ec re ta ry  o f th e  In te r io r  w as  d irec ted  by th e  law  to w ith d raw  a ll 
la n d s  from  e n try  o f an y  k ind  for a d is ta n c e  of 25 m iles from  th e  line. T h u s  a  so lid  
a re a  50 m iles w ide w as w ith d raw n  from  e n try  to en ab le  th e  ra ilro a d  to  fill its  g ra n t.  
T h e  U nion  P acific  g ra n t  g av e  no r ig h t  to  se lec t lieu lan d  o u ts id e  the p rim ary  g r a n t  
a rea . W hen la n d s  w ere f in a lly  selected  by th e  ra ilro a d , i t  ow ned a lte rn a te  sec tio n s in  
a  s tr ip  o f la n d  40 m iles w ide ac ro ss  th e  co u n try  from  N e b ra sk a  to C a lifo rn ia . T h e  
ra ilro a d  w as  den ied  the r ig h t  to se lec t m in e ra l  la n d , b u t a  1864 proviso  p erm itted  th e  
selec tion  o f iro n  a n d  coa l lan d s . T h e  g r a n t  inc lu d ed  the  r ig h t  to tak e  tim b er a n d  
s to n e  from  th e  public  la n d s  for c o n s tru c tio n  a n d  a lso  p rov ided  la rg e  g o v ern m e n t 
lo a n s  to f in an c e  som e o f th e  co n stru c tio n  costs . T h ese  g en e ra l p ro v is io n s were a lso  
ap p lied  to su b seq u e n t ra ilro a d  g ra n ts .

T h e  U n ion  P ac ific  g r a n t  en ab led  th e  c o n s tru c tio n  o f 2,720 m iles o f line a t  a  co s t 
o f  over 34 a n d  a  h a lf  m illion  ac res  o f pub lic  lan d s . T h is  f irs t  tra n sc o n tin e n ta l  
ra ilro a d  w a s  com pleted  in  1869.

T h e  N o rth e rn  P ac ific  w as th e  seco n d  t ra n s c o n tin e n ta l  ra il  effort. In  1870 i t  
received  th e  la rg e s t la n d  g r a n t  o f all, n e a r ly  50 m illion  ac re s  ac ro ss  th e  n o r th e rn  
s ta te s  from  N o rth  D a k o ta  to W a sh in g to n . T h e  g ra n t  w as  fo r a lte rn a te , odd- 
n u m b ered  sec tio n s  a t  th e  ra te  of 20 sec tio n s  p e r m ile  in  s ta te s  a n d  40 sec tio n s  p e r 
m ile  in  te rrito rie s . B eyond th e  p r im a ry  g ra n ts  o f th ese  40 a n d  80 m iles w as  a n  
in d e m n ity  a re a  o f ten  m ore m iles on  each  side, soon doub led  to  20  m iles on  e ith e r  
side. T h e  se lec tio n  a rea  w as  th u s  80 m iles w ide in  th e  s ta te s  a n d  120 m iles w ide in  
th e  te rr ito r ie s . D espite  th e  h u g e  size o f  th e  g ra n t,  th e  v en tu re  w en t in to  b an k ru p tc y , 
in  p a r t  because  i t  w en t th ro u g h  v irg in  te rr ito ry  w here th e re  v/ere no custom ers fo r 
sh ip p in g  or la n d .

T h e  th ird  tra n s c o n tin e n ta l  la n d  g r a n t  a lso  led to b a n k ru p tc y  for th e  ra ilro a d , 
b u t w a s  f in a lly  com pleted  b y  th e  A tch iso n , T o p ek a  a n d  S a n ta  F e R ailro ad  in  1883. 
T h e  te rm s  o f  th e  g ra n t  w ere e sse n tia lly  th o se  o f th e  N o rth e rn  P acific . I t  r a n  from  
A tch iso n , K a n sa s  to  S an  F ran c isco .

Figure 3.3: Federal Railroad Land Grant Limits 
(B ureau  o f L a n d  M an ag em en t) r

1
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F ig u r e  3 .4 : F e d e r a l  R a i l r o a d  L a n d  G r a n t  A c r e a g e s  
(B ureau  o f L a n d  M an ag em en t)

A C R E A G E  G R A N T E DThe shaded areas are in proooflion to the 
acreage received by the railroads. They do not show the exact location of the granted 
lands which in general formed a checker* board pattern.
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T h e W est h a d  o rig in a lly  d em an d ed  ra ilro a d s  fo r th e  econom ic d ev e lo p m en t th ey  
p rom ised , b u t th e  reg io n  tu rn e d  a g a in s t  th is  new  m onopo ly  in  la n d  w h en  i t  realized  
th a t  th e se  p ro d ig a l g ra n ts  sev ere ly  lim ited  th e  a re a  open to  a g r ic u ltu ra l  e n try  a n d  
delayed  sa le s  to  se ttle rs . T o av o id  o b ta in in g  p a te n ts  a n d  co n seq u en tly  o b lig a tio n s  
to p a y  re a l  e s ta te  tax es , th e  ra ilro a d s  d e lay ed  p a y in g  th e  su rv e y in g  a n d  co n v ey an ce  
costs im posed  on th em  b y  th e  g ra n ts ,  or fa iled  to e s ta b lis h  th e ir  ro u tes  a n d  se lec t 
la n d  for th e  lines. B y su ch  d e la y s  a n d  fa ilu re s  to  com plete  th e  lin es  on  schedu le , th e  
ra ilro a d s  k ep t tw ice a s  m u ch  la n d  o u t o f  a g r ic u ltu ra l  e n try  a s  th ey  w ere e n titled  to 
ea rn . W hen  th ey  d id  sell, th e y  sold  fo r a s  m u ch  a s  th ey  could  o b ta in , a  policy  w h ich  
m ig h tily  o ffended  th o se  w h o  fe lt v irg in  la n d s  sh o u ld  be d isb u rsed  to  a c tu a l se ttle rs  
in  free g ra n ts .

R eform  g ro u p s from  th e  e a s te rn  s ta te s  b ro u g h t ra il ro a d  g ra n ts  to  a  h a l t  in  1871. 
T h ey  a lso  w a n te d  fo rfe itu re  o f  u n e a rn e d , p a r tia lly  ea rn ed , an d  u n so ld  g ra n ts .  
F o rfe itu re  w as  m ore d ifficu lt, how ever, because  o f S u p rem e C o u rt d ic tu m  th a t  th e  
g ra n ts  belo n g ed  to  th e  ra il ro a d s  once th e y  w ere m ad e. In  1890, a f te r  lo n g  ag ita tio n , 
a  g e n e ra l fo rfe itu re  law  w a s en ac ted , b r in g in g  a b o u t th e  re v e rs io n  o f som e g ra n ts  to 
th e  U n ited  S ta te s .

O ne n o tab le  ex am p le  o f  fo rfe itu re  o f  ra ilro a d  g r a n t  la n d  in v o lv ed  th e  O regon  
a n d  C a lifo rn ia  R a ilro ad  C o m p an y . A  federa l g r a n t  h a d  been  m a d e  in  1866 for 
3,728,000 ac res  to th a t  ra ilro a d  to bu ild  a  line  so u th  from  P o r tla n d  to C a lifo rn ia . T h e  
g r a n t  co n ta in e d  a  s e tt le rs ’ c lau se  re q u ir in g  th e  ra ilro a d  to  se ll th e  la n d  in  p arce ls  o f 
n o t m ore th a n  160 ac res  a n d  a t  n o t m ore  th a n  $2.50 a n  acre . W hen co n s tru c tio n  fell 
b eh in d  sch ed u le  a n d  lo ca l se n tim e n t ro se  a g a in s t  th e  h ig h  ra te s  ch a rg e d  fo r s h ip ­
m en ts  on  th e  com pleted  seg m en ts , a  s tro n g  d em an d  g rew  fo r fo rfe itu re  o f a ll th e  
lan d  g ra n t.  C ongress w ould  n o t go so  f a r  s in ce  p a r t  o f th e  line, co n n ec tin g  S a c ra ­
m en to  to  P o rtla n d , h a d  been  com pleted . In  1888 a  com prom ise  w a s  reach ed  by  
w h ich  over 800,000 ac res  w ere fo rfe ited  a lo n g  th e  unco m p le ted  line  n e a r  P o rtlan d . 
T h e rea fte r  th e  ra ilro a d  co m p an y  d is reg a rd ed  th e  tw o se ttle r  c lau ses  in  its  g r a n t . m d 
sold la rg e r  tra c ts  a t  h ig h e r  p rices. I t  s to p p ed  se llin g  by 1908 b ecau se  w h a t w as le ft o f 
its  g ra n t  h a d  steep  slopes, n o t su ited  for fa rm in g , bu t covered  w ith  h ea v y  s ta n d s  o f 
D oug las fir. A fte r long  a n d  co m p lica ted  su its  a n d  le g is la tiv e  ac tio n , 2,891,000 ac res  
o f th e  g ra n t  w ere dec la red  forfeited  a n d  repossessed  by  th e  federa l g o v ern m en t.
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A n o th e r  sm a lle r  a rea , th e  Coos B ay W agon Road g ra n t  la n d , h a s  a s im ila r  
h is to ry . T h e  tw o  fo rfeited  g ra n ts  w ere k n o w n  com m only a s  th e  0  & C lan d s , a n d  
th ey  w ere  deem ed  rev ested  a n d  reconveyed  to  th e  U nited  S ta te s . T h e  0  & C la n d s  
re tu rn e d  to  th e  D e p a rtm en t of the  In te r io r  c o n ta in  som e o f th e  f in e s t s ta n d s  of 
D oug las fir  fo re s t to  be found in  th e  U n ited  S ta tes , m a k in g  th em  ex trem ely  
v a lu ab le .

F ig u r e  3 .5 : W e s te rn  O r e g o n ,  O & C L a n d s  
(B ureau  of L an d  M anagem en t)
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D uring an d  a fte r th e ir  construction , the  ra ilro ad s conducted an  in tense a d ­
vertising  cam paign  in  E urope as  well as in the  eastern  U nited  S ta tes  for im ­
m igran ts to the West. T he ra ilro ad s had  a  g rea t deal of land  to sell, more th a n  an y  
owner o ther th a n  the federal governm ent and  the  sta tes. To produce income they 
w anted to create  farm  com m unities and  tow ns to provide con tinuing  rail traffic. 
The sales cam paigns of the  ra ilroads succeeded rem arkab ly  well, and  soon the  
western s ta te s  produced huge quan titie s  of g ra in  and  livestock to sh ip  to eastern  
m arkets. T he flood of im m ig ra n ts  w estw ard was so large th a t  the  S uperin tenden t of 
the Census reported  in  1890 th a t , “The F ron tie r is gone.”

The ra ilro ad  g ra n ts  caused  s ig n ifican t problem s which rem ain  unresolved even 
today. One is th e  checkerboard  pa tte rn  of land  ow nership  by which the ra ilroads or 
their g ran tees acquired  a lte rn a te  sections, leaving the  ad jacen t sections in  govern­
m ent ow nership . The e rra tic  p a tte rn  of land  ow nership  was further com plicated by 
the effect of the  various ag ricu ltu ra l se ttlem en t laws; they allowed private  parties  to 
select an d  acquire th e ir  pick of the ava ilab le  public dom ain. If  the  governm ent 
sections h a d  all passed  in to  p riva te  ow nership , a s  orig inally  contem plated, the  
d istinction  in  ow nersh ip  would have  d isappeared  by now, Instead , m any  of the 
governm ent sections were even tually  reserved or w ithdraw n and  rem ain  in  the  
public dom ain. T he resu ltin g  crazy qu ilt of land  ow nership  in n a tio n a l forests and  
grazing d istric ts m akes adm in is tra tio n  difficult for the Forest Service and  the BLM, 
respectively. I t  a lso  m akes access to the  public lands by the public, w hether m ineral 
operators, recreation  seekers, or o ther users, difficult if no t im possible.

A nother troubled legacy of ra ilro ad  g ran ts  is the title to m inerals under the  
railroad  g ran ts . R ailroad  g ra n ts  have  proven to con ta in  m inerals despite the re­
striction a g a in s t  acqu isition  o f an y  m ineral lan d  except iron and  coal lands. W hen 
the ra ilroads sold the ir g ra n t lan d s , they  m ade a  practice from the  firs t of reserv ing  
various m inerals . In  th e  lig h t of m odern exploration  techniques, the ra ilroad  g ran ts  
are believed valuab le  for m an y  m inera ls  o ther th a n  iron and  coal. U nfortunately , 
the ra ilroad  reservations, like o ther p riva te  m ineral reservations, a re  frequently  
am biguous, causing  co n tin u a l title u n certa in ty  and  litigation.

Thomas v. Union Pacific Railroad Co.
United. Sta tes D istrict Court, D istrict o f Colorado, 139 F. Supp. 588 (1956), a f fd , 
239 F.2d 641 (10th Cir. 1956)

ROGERS, District Judge.

T h e  u l t i m a t e  q u e s t io n  p r e s e n te d  b y  t h e  i s s u e s  
d ra w n  be tw een  th e  d e f e n d a n t ' s  M otion  to  D ism iss  a n d  
the C o m p la in t  o f  som e score  of  p la in t i f f s ,  co n c ern s  the  
re la tive  r ig h t s  o f  th e  p la in t i f f s  w h o  seek le a se s  for oil 
a n d  g a s  u n d e r  th e  M in e ra l  L a n d s  L e a s in g  A c t  of F e b ru ­
a r y ‘25, 1920, a s  a m e n d e d ,  30 U .S .C .A. §181 e t s e q . o n t h e  
one h a n d ,  a n d  th e  d e f e n d a n t  U n io n  P ac i f ic  R a ilroad  
C o m p a n y  w h ic h  h a d  r e se rv e d  al l  oil, coal a n d  o th e r  
m ine ra ls  in  la n d  co n v e y ed  b y  th e  U n ited  S ta te s  o f  A m e r ­
ica to  th e  d e f e n d a n t  o r  i t s  p red e cesso rs  in  t i t le  p u r s u a n t  
to Acts o f  C o n g re s s  o f  J u l y  2, 1864, J u ly  3 ,1866  a n d  the  
J o in t  Reso lu tion  o f  C o n g r e s s  o f  M a rc h  3,1869, k n o w n  as  
the " R a i l ro a d  G r a n t s ” , on  th e  o th e r  h an d .

I n a s m u c h  a s  th e  M otion  to  D ism iss  is d ispos it ive  of 
the cause ,  it is n e c e s sa ry  t h a t  th e  p le a d in g s  be se t  fo rth

in  som e deg ree  of  detail .  J u r i s d ic t io n  of the  C our t  is 
so u g h t  p u r s u a n t  to  the  p ro v is io n s  o f  T itle 28 U.S.C. § 
1331, a s  the  p u rpo r ted  a c t io n  o f  th e  p la in t i f f s  is  in  rem 
between c i t izens o f  th e  U n i te d  S ta te s ,  the  m a t te r s  and  
th in g s  in  con trove rsy ,  exc lus ive  of  in te re s t  a n d  cos t  ex­
ceed th e  sum  of $3,000, a n d  th e  ac tion  involves the  con­
stru c t io n  a n d  effect o f  c e r ta in  C o n g re s s io n a l  Acts, the  
R a ilro ad  G r a n t  A cts  above -m en tioned ,  a n d  th e  Federa l 
L ea s in g  Act. E a c h  p la in t i f f  c la im s  la n d s  in  A d am s  
C oun ty ,  S ta te  a n d  D is tr ic t  o f  C olorado , a l leged to be 
a v a i la b le  for F ed e ra l  Oil a n d  G a s  L ea ses  p u r s u a n t  to the  
M inera l  L a n d s  L e a s in g  A ct o f  F e b ru a ry  25, 1920, as 
am ended ,  su p ra .

T h e  C o m p la in t  al leges  t h a t  th e  d e fe n d a n t  Union  
Pacific  R a ilroad  C o m p a n y  o b ta in e d  p a te n t  to s a id  la n d s  
from the  P re s id e n t  o f  th e  U n ite d  S ta te s ,  a n d  th a t  its 
p a te n ts  c o n ta in e d  th e  fo llow ing  res tr ic t ive  clauses:



l o u n g  r e v e l s  ( a n d  l o s e s  s l e e p )  o v e r  n e w  p o w e r

By T O M  M IL L E R
Daily News Staff Writer 

Alaska Rep. Don Youngsnid he linsn't 
had a good n igh t’s sleep since Repub l i­
cans took over the leadership of the U.S. 
Congress.

The defeat o f the Democrats in Con­
gress meant Young became the chnir- 
man of the Committee on Resources.

On election night, Young first sa­
vored his v ic tory  over Democrat Tony 
Smith ("There w as no love lost," he said) 
and then went to bed. But at 3 a.m. his

eyes popped open and he thought, T i n  
the chairman!"

I t ’s the first t ime since statehood that 
an A laskan has been the chairman of a 
House committee, he said.

Young was in Ketchikan Fr iday night 
for the Distr ict One Repub l icans’ L in ­
coln Day D inner. He spoke to reporters 
in the afternoon.

Young said lie felt a sense of respon­
s ib i l i ty , and jo y  and re lie f because of (he 
Republican v ic to ry in the 1994 election.

It's hard, he said, for a lay person to

Y o u n g -

to the country.
It's a lso hard for h im  to get a good 

n igh t’s sleep, he said. E ve ry  night, he 
lies awake th ink ing about what he has 
to do, who he has to ta lk to, and what to 
w o rk  on next,

Most work is on the Republican Con­
tract W ith  America. The session is eight- 
weeks old, he said, and there have been 
100 votes on issues, compared to 13 at 
th is point last year.

Young ta lked about severa l issues See 'Young,'page A-5

C o n tim w il from  page A - 1

important to him and to Republicans:
• The Endangered Species Act needs 

change, he said.
"We w i l l  get that done."
Young acknow ledged that there are 

people in A laska and in Southeast who 
th ink the w o l f  and other an ima ls are 
endangered but said, “They th ink. That's 
all it is — they ' th in k ."

I f  a threat exists, it shou ld be ad ­
dressed, he said. But the law  was never 
intended to lock up  vast lands and re­
sources, he said.

• Young said thousands of pages of 
new  regulations have been created each 
year in recent t imes and that the con fu ­
sion serves on ly to tell people what they 
can ’t do. None of them help get anyth ing 
accomplished.

The U.S. "was s low ly  being deve l­
oped into a socia lis t country," l i e  said. 
"We have to change it back  to be great 
again."

N e e d  t im e
l i e  sa id it wou ld  lake more than two 

years to change what has happened over 
the past 40 years.

"My motto is 'Two, four, and many 
m o re ,"  Young said.

• Asked about a resolution, offered by  
Sen. Robin Tay lor , R-Wrangell, that 
w ou ld  urge the federa l government to 
re linqu ish control over land in 22 stales, 
Young said, "Sen. Tay lo r 's resolution is 
a lready being se r ious ly  d iscussed in 
Washington."

• On subsis tence , Young said the

stale should pass a constitut ional amend 
merit to give rura l preference.

"I d idn't say 'racial preference,’ but 
' ru ra l ."

• The balanced budget amendment 
passed b y  the House must be passed by 
38 slates to become the law  of the land, 
said Young. It w i l l pass ove rwhe lm ing ly

in Alaska, he said.
Ketchikan was Young's on ly  stop in 

Alaska, He p lanned to head back east 
Saturday morning.

I'm here because Ketchikan's been 
good to me over the years," he said.

Youngsa id  lie or ig ina lly  dec lared his 
candidacy in Ketchikan in J97Z.

im a g in e  the 
sense of frus­
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