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Shall the people of the City of Homer express opposition to the creation of the "Homer
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~ ALASKA AIRCRAFT ENGINEERING

PO Box 1447
Homer, Alaska 99603-1447
phone (907) 235-2200; Tax (907) 235-7517

Stun Welles

In opposition to the creation ol' the "Homer Airport Critical Habitat Area".
* 4
I'n wused to working with cattle, tourists and aviation. Each are important. Each are

needed. Each have a place. But not the same place. And definitely not at the same
time.

Holstein bulls and moose have about the same temperament, gentle except when
thev don’t want to be. From a safety and liability poinl-of-view. we have enough
mooseper capita now. Conscientiously enhancing the in-town moose brings implicit
liability in the case of personal injury or death.

My further opposition sits on three legs:- a. Wiidlite Management
b. Economic Development
c. Aviation Safety

Wildlife management:- The bDbrosvse in the proposed area is only marginally
adequate to support the moose feeding there now.

I understand that a Ilimited hunt is even planned to
control the growth of the herd. What is the point ot
enhancement?

Tourist viewing?  Not often during the summer. It’s too
warm, marginal on food supply and coo many people.
They head for the hills and the black timber where it’s
cooler, fewer people and more food. We send our Bed and
Breakfast tourists up ihc North Fork Road.

Economic development:- I own all or a significant part of three businesses; The
Wandering Star Bed & Breakfast. Pioneer Building Pizzeria
(Homer's largest pizza restaurant) and Alaska Aircraft
Engineering. Though tourism is an appreciated part ot our
Homer economy, 1 submit that it is private business that
pays the bills,

We have considerable sentiment toward a no growth
policy.

page | 2
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Aviation

Safety:-

HOMER LI10O

ALASKA AIRCRAFT ENGINEERING
PO Bos 1447
Homer, Alaska 99603-1447
phone (907) 23.5-2200; fax (907) 235-7517

For those that must work for their bread and butter, such
sentiment represents either irrational or the absence of
thought.

For those that have already earned their bread and butter
(retired), they want goods and services; a no-growth
sentiment is irrational.

For those that are supported bv tax payers, is it fair that
they should have a voice?

It is important to recognize that businesses that build a
product, provide a service or sell either oneform the
economic foundation of any economy.

If people are attracted to a community, it will grow in
either an organized or a haphazardway.

In all the communities I've seen, sensible planning
benefited all. The Homer basin has very little area for
small business.

Second, the Anchorage paper recently commented about
the economic benefit derived by the Anchorage Airport.
So it is with Homer. The area proposed for this senseless
habitat is critical. It is critical to themarriage of our
airport and business growth.

I've done substantial engineering on the Northrop/Boeing
B-2 Flying Wing Bomber, the Boeing 777 and the yet
unreleascd new Boeing 737 series of aircraft.

I've worked for the Federal Aviation Administration and
currently am doing accident investigation of three inflight
aircraft breakups in this country and two in Australia.

Bureaucracies typically make very short sighted decisions
based on what is politically expedient today rather than
based upon principle for tomorrow.

Wildlife enhancement at the Homerairport today
jeopardizes our aviation safety tomorrow. We put a great

piae 2 3
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HOMER LI1O

ALASKA AIRCRAFT ENGINEERING
K> Box 1447
llomcr, Alaska 99603-1447
phone (907) 235-2200: fax (907) 235-7517

deal of effort intodesign andtesting ofaircraft and
engines for bird  strike. But as recenthistory has shown,
we still loose lives to bird strike.

Once you havea bird problem, it's very expensive and
messy to eliminate or reduce it. Lookat Elmendorf and
Lake Hood just for starters.

How is it possible to get past theemoLionalnonsense of
issues like this and emphasize the importance of not
putting tourists (passengers), airplanes and birds in tlie
same place at the same time?
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There are many reasons why the State should not create a wildlife
critical habitat 1in the middle of an incorporated* first-class city
such as Horner and very especially not on 300 acres that run adjacent

to and full 1length of Hamer7s commercial airport.

“or lack of time* 1711 deal with the tip of the 1iceberg.

I have spoken to the FAA* Federal Airports Division and the National
Transportation Safety Board. They told me that even though such a
plan could likely cause danger to aircraft* generally* they deal with
situations after crashes and loss of life. in effect saying* "Sadly*
Jlie can only take action after picking up pieces and bodies™" This was

demonstrated graphically at Elmendorf recently.

Even if Homer had no commercial airport* there are still no valid

reasons for a critical habitat in the middle of a 40GB plus Fopulatj.cn

of a growing city. Moose and bear are already becoming more and more
a hazard within the city. Drivers as well as pedestrians are
endangered when moose dart across streets. Cars and drivers*
hopefully* sustain only some damage. Pedestrians arc? more vulnerable

and could bo killed by a driver that has swerved to miss a moose or a

car out of control after hitting a moose.

As more moose and bear range from the habitat area in search of feed
through Homer yards* the odds increase that an enraged moose or
wandering bear will encounter a small child or elderly person with
frailties. The possible result of this was flashed over the TV
networks where we painfully witnessed a man being stonipsjo to dec**a a-,

the door of the University 1in Anchorage.
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Finally, as our welfar® system creates generations op welfare
recipients, sc- will a wildlife habitat area 1in Homer continue to
create generations of moose that will become more and mors dependent
on government feeding programs (This 1is not conjecture but fact,

l.oak at cDur National park feeding programs that still can ™ keep great
numbers of animals prom starvation*) Homer can"t afford feeding

programs and 1 don ”t believe the State has the resources to take on

that responsibility eitheri nor should it.

IT there 1is any doubt of how people of Horner feel about this project

demy pushed upon them with very little representation, Jlisten to them

at the polls this fall as they have requested by petition.






Testimony of Ken Donajkowski, Alaska Oil & Gas Association

Senate Bill 199 — Environmental, Health and Safety Self-Audit Legislation

Senate Finance Committee Hearing — March 27, 1996



The Alaska Qll and Gas Association (AOGA) is a trade association whose 19
member companies account for the majority of oil and gas exploration,
production, transportation, refining and marketing activities in Alaska.

1. The Alaska Oil and Gas Association supports the intent o» SB 199. The
majority of our members currently conduct self-audits as a means of
ensuring compliance and see value in this legislation. Over the past 25
years or so, health, safety and environmental regulations have become
increasingly complex. Not incidentally, interpretation of these regulations
has become correspondingly difficult. In response to this, self-auditing
identifies areas of inadvertent non-compliance, and leads to subsequent
corrective action. We encourage others in all industries to utiiize self-
auditing, not just to ensure compliance but to generally improve health,
safety and environmental performance. This legislation also encourages
greater utilization of self-audits by providing immunity and ensuring
confidentiality.

2. Immunity from penalties should be offered as an incentive for companies
to identify, disclose, correct and prevent the reoccurence of non-compliant
behavior. Self-auditing, to be effective should be undertaken without fear
of consequences from regulatory agencies and without concern for final
outcome. Providing immunity from penalties for deficiencies that are
discovered through self-auditing and subsequently disclosed recognizes
earnest efforts by companies to comply as opposed to penalizing them for
such efforts. Immunity should not, however, extend to those who would
knowingly and willfully commit violations and subsequently audit in order to
shield themselves from just and appropriate consequences.

3. Privilege further protects companies from inappropriate and unnecessary
repercussions, of disclosing audit results to agencies (e.g. third party
action). Privilege also ensures that the auditing process is not
compromised. The issue is not one of "secrecy" it is a matter of being able
to conduct candid interviews with personnel. To remain effective, it is
necessary to preserve the integrity of the audit process and maintain the
trust and cooperation of employees. Traditiional legal privileges limit the
flexibility that is important to the self auditing process. For example,
attorney-client privilege does not provide for open, internal communication
of audit results with employees. However, as with immunity there are



reasonable limits tc the application of privilege. Privilege should protect the
products of an audit, such as the audit report, auditor working papers, and
action plans; privilege should not be a vehicle to hide the underlying facts.

. SB 199 moves health, safety and environmental compliance in a positive
direction through its encouragement of self-auditing. We are hopeful that a
bill based on the intent of SB 199 can be passed and to that end we are
participating in encouraging discussions with ADEC, the bill's sponsor and
will be meeting with State OSHA, as well.

. Looking for deficiencies, identifying them, disclosing them to the
appropriate agencies, and correcting them is what self-auditing is about. It
Is an important tool for voluntary compliance. Without privilege and
Immunity, voluntary self-audits can put a company at a competitive
disadvantage relative to companies that do rut audit. With privilege and
immunity the state is saying self-auditing is in the best interest of the state
as well as industry.



FISCAL NOTE

STATE OF ALASKA BILL NO. HCS CSSB 199 (RES)

1996 LEGISLATIVE SESSION

Revision Date: Department Affected: Environmental
Title: Environmental and health and safety audits Conservation
BRU: Department-wide

Sponsor: Senator Leman Component: Department-wide
Requestor: House Resources

COMPONENT SERIAL NO. 633
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYO00 FY 01
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 131.0 131.0 131.0 131.0 131.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0
LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0
GRANTS.CLAIMS 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 194.0 194.0 194.0 194.0 194.0
CAPITAL EXPENDITURES ITof 0.0 W (Tor 0.0
ICIIANGE IN REVENUES ( ) ! 0.0| 0.0 . 0.0| 0.0| 0.0
FUND SOURCE
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0
1004 GF 78.6 78.6 78.6 78.6 78.6
1005 GF/Program Receipt 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0
Other r,tL H-2 "he 115.4 115.4 115.4 115.4 115.4
TOTAL 1 i194.0 194.0 194.0 194.0 194.0
Estimate of any current year (FY96) cost: S 0.0
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page it necessary.)

See Attached

Prepared by: Janice Adair Phone : 269-7645
Division. Director. Division of Environmental Health Date: 5/3/96

Approved by Commissioner:

Agency: Department of Environmental Conservation Date: f~/jI 9 £T

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(REV 1/96)  rAlsughkanaAdnomtit Page 1
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Fiscal Analysis for HCS CSSB 199 (RES)

This fiscal note v/ill pay for one and one-half full time attorneys in the Department of Law, at
S126.0 each plus $5,000 in travel. It presumes the bulk of the legal work will revolve around oil-
related programs. We have not included any estimate on potential additional cleanup costs that
the state would have to bear however we believe that is a likely outcome as explained below.

This bill creates a privilege for audit reports and provides immunity for any violations of
environmental laws. The privilege means that all documentation created as a part ofa
compliance audit is kept secret and not accessible by the courts, the legislature, the agency or the
public - even if the public had been harmed by the actions or inactions of the company that had
performed the audit.. Any audit information the department now receives voluntarily would have
to be a requirement of a permit, compliance agreement or similar document. If the permittee
voluntarily provides the department with any of the information from the audit, they can require
the department sign a confidentiality agreement, and not dis'close the information.

The Department of Law may, on behalfof DEC, ask ajudge to review the privileged information
if the state can prove that the privilege is being asserted fraudulently. Because the burden of
proofwould be on the department, and because we would not have seen the audit documentation,
it will be very difficult to meet this requirement. We are advised that the attorney who represents
us in the in-camera review may not be the same attorney who represents the department in the
case. When the case is a criminal matter, we would have to hire outside counsel as there is only
one environmental prosecutor on staff.

Fiscal considerations include increased attorney time in negotiating, drafting and reviewing
permits, regulations and other documents to ensure adequate compliance documentation is
required. Each year there are several hundred permits that are issued. We would alro need to
renegotiate existing permits and compliance agreements.

We would also rely on the Department of Law to negotiate, draft and review confidentiality
agreements and seek their advice on issues relating to privileged information since DEC
employees will be liable for damages or penalties for any breach of confidentiality.

We also rely on the Department of Law for assistance with contaminated site remediation, and
audits arc often requested to help apportion responsibility between parties. To the extent that the
audits cannot be used to do this, and there is no other mechanism to show responsibility, the state
would see increased state cleanup costs.



FISCAL NOTE

STATE OF ALASKA BILL NO. HCS CSSB 199(RES)
1996 LEGISLATIVE SESSION

Revision Date: Department Affected: Labor

Title: Environmental & Health/Safety BRU: Labor Standards & Safety

Audits Component: Occupational Safety

Sponsor: Senator Leman and Health

Requestor: House Resources COMPONENT SERIAL NO. JZQ
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE
FUND SOURCE #

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipt

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY96) Impact: $ None

ANALYSIS: (Attach a separate page if necessary)

The current version of CSSB 199 as passed out of the House Resources Committee would result in a zero fiscal
note for this department because language relating to health and safety audits was removed from the bill. This
fiscal note is subject to change if health and safety audits are put back into the bill at any point. There would
then be a positive fiscal note.

Prepared by: Alan W. Dwyer, Director hone; 269-4914
Division: Labor Standards and Safetfofi- Date: 5/3/96

Approved by Commissi@ierf ”~inC”e”C@ommissioner
Agency: Department of Labor Date: 5/3/96

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office

Rev 10/94 Page 1 of 1



FISCAL NOTE

STATE OF ALASKA BELL NO. HcscssB 199IRES)

1996 LEGISLATIVE SESSION

Revision Date: 5/3/96 Dept. Affected: Department of Law

Title: "...relating to environmental audits and health and BRU: Criminal Division, Civil Division

safety audits to determine compliance with certain laws.permits..." Component: Criminal Division, General Legal Services

Sponsor: Senator Leman Environmental Law

Requester: House Rules Committee COMPONENT SERIAL NO. 20%%5,2087
7092"

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 Fy 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES 652.2 652.2 652.2 652.2 652.2 652.2
TRAVEL 30.0 30.0 30.0 30.0 30.0 30.0
CONTRACTUAL 2,254.3 2,254.3 2.254.3 2,254.3 2,254.3 2,254.3
SUPPLIES 18.6 18.6 18.6 18.6 18.6 18.6
EQUIPMENT 52.1 6.0 6.0 6.0 6.0 6.0

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 3,007.2 2,961.1 2,961.1 2,961.1 2,961.1 2,961.1
CAPITAL EXPENDITURES 1 1 1 1 1 1

ICHANGE IN REVENUES ( | 1 1 : '

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF 1,192.2 1,176.0 1,176.0 1,176.0 1,176.0 1,176.0
1005 GF/Program Receipts

1007 I/A Receipts 418.7 411.9 411.9 411.9 411.9 411.9
Other I/A Oil HZ 1,396.3 1.373.2 1,373.2 1,373.2 1,373.2 1,373.2
TOTAL 3,007.2 2,961.1 2,961.1 2,961.1 2,961.1 2,961.1
Estimate of any current year (FY96) cost: S 0.0

POSITIONS

FULL-TIME 9.0 9.0 9.0 9.0 9.0 9.0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

The bill amends AS 09.25 and AS 12.45 by adding several new sections which, with respect to
environmental laws, would create (1) a new evidentiary privilege that applies in criminal, civil, and administrative
cases; and (2) immunity from civil and administrative penalties. During testimony on the bill industry
representatives testified that once the bill took effect they would immediately initiate many audites covering a
wide area of activities where violations may be occurring. This will have the effect of depriving the public and
the state of important information about environmental problems that would otherwise lead to remedial actions
being taken.

Section 09.25.490(a)(3) defines environmental laws to include federal, state, and municipal environmental
laws. Under section 09.25.490(b), the term "environmental law" is to be broadly construed.

C . P "1 ( /La<aA:

Prepared by: Richard I. Peguos, Direca, Phone: 465-3672

Division: Administrative Services Division// / ) 1ZS1 /7] Date: 5/3/96
An Nost

Approved by Commissioner: Bruce M. Botelho. Attorney General Date: 5/3*96

Agency; Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

IRev 10/94) 96fisno.xIs/DBR Page 1 of



STATE OF ALASKA BILL NO. HcscssB 199 (RES)

1996 LEGISLATIVE SESSION

Section 09.25.490(a)(2) defines the term "environmental
audit™ as the voluntary, internal, review or assessment of
compliance with environmental laws. Under the bill, an audit may
be conducted randomly, regularly, or in response to a particular
event. Audits may be conducted by owners or operators of a
regulated facility or activity or by their employees or

independent contractors.

The bill broadly definesthe term "audit report™ in
section 09.25.490 (&) (1) to include any document or communication
associated in any way with an audit, as well as the resulting

corrective action plan.

The Proposed Audit Privilege

Under section 09.25.450(a), a party may not discover or
use audit reports, including the underlying information gathered
or generated during the audit, 1in civil actions, criminal
proceedings, or administrative proceedings, except for workers"
compensation proceedings. However, under section 09.25.450(c), a
person who conducts or participates in an audit may testify
regarding events he or she observed during the audit, but may not
testify about or produce documentsrelating to the audit itself.

Under section09.25.450(d), regulators may neither request,
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1996 LEGISLATIVE SESSION

review, nor use an audit report during an inspection. Under

section 09.25.450(e), all documents in the audit report must be

labeled.

The privilege may be waived by following the mechanisms
established in section 09.25.455, including written waivers and
confidentiality agreements. Under section 09.25.455(e),
disclosure by any other means or under any other circumstances

does not waive the privilege.

Under section 09.25.465, certain materials are
nonprivileged. These include documents and information required
to be gathered under an environmental law or permit, under a
license, or under a contract with the state. Information
gathered by a regulatory agency or provided by a person not
involved in the audit is also nonprivileged. There are a number

of other exceptions for information gathered independent of the

audi t.

The Proposed Immunities

Under section 09.25.475, a person who voluntarily
discloses the violation of an environmental law is immune from

administrative and civil penalties. The bill establishes a
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1996 LEGISLATIVE SESSION

number of conditions that must be met to immunize the violation.
Immunity is not available for violations that resulted in
substantial personal injury onsite or substantial personal,
property, or environmental injury offsite. For persons that do
not qualify for immunity, the bill authorizes mitigation of

penalties.

Fiseal Consequences

* Increased attorney time 1in negotiating, drafting, and
reviewing permits, contracts, leases, regulations, and other
documents to ensure that adequate compliance information is being
gathered and maintained to meet the state"s regulatory and
proprietary responsibilities. Each year, there are several
hundred state permits, contracts, and leases that require
attorney review and negotiation, necessitating three additional

attorneys.

* Increased attorney time in negotiating, drafting, and
reviewing confidentiality agreements and in advising state
agencies on issues relating to privileged information and public
records. This 1is important because, under section 09.25.455(c),

the state and its employees will be liable for damages or
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1996 LEGISLATIVE SESSION

stipulated penalties for the breach of any agreement.
Additionally, we would expect to see litigation over the
interpretation of confidentiality agreements. Based upon an
anticipated 20 confidentiality agreements each year, each one of
which would require a minimum of 40 hours to negotiate and
review, the Department of Law will require one-half an attorney
per year. The anticipated litigation over the confidentiality

agreements would require an additional one-half attorney.

* Due to the breadth of the privilege and the lack of
any standards or requirement that the audit be performed by an
independent, properly trained and qualified auditor, the
provision that an owner or operator, employee, or independent

contractor may in response to a particular event" initiate an
audit will Ilikely invite abuse and create a safe harbor for
violators. Increased investigative efforts and attorney time
will be necessary to overcome assertions of privilege and

immunity. We cannot determine the fiscal impact of this

eventuality, but it could be substantial.

* Due to the complexity of the bill and the ambiguity

of its provisions, we anticipate substantial litigation and
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1996 LEGISLATIVE SESSION

appeals, particularly over the privilege. Concerns regarding
violations of constitutional requirements relating to victims"®
rights to access information, equal protection, and due process
have been raised. Currently, the Department 1is representing DEC
in 45 contested cases 1involving contaminated property. We are
also representing DNR and DOTPF 1in about 15 additional contested
cases involving environmental issues and contaminated property.
These are complex cases where an environmental audit or site
assessment would most likely have been performed. If the
privilege is asserted in a contested case, we would estimate that
it will take 50 hours to litigate the privilege 1issue. In some
cases, substantially greater attorney resources will be needed.
The Department will be require an additional two attorney
positions to handle the 1increased litigation. In addition to
attorney time, we will require a significant increase 1in
assistance from experts for investigative and contaminated
property assessments. These costs can be estimated to range from
$5,000 to $100,000 per case, and will average $35,000 to $50,000
per case. The total increased costs each year are an estimated
$2,100,000. For cases involving large scale environmental

damages, these costs will be significantly higher.

* The privilege established by the bill will result in

information that 1is currently available being withheld from not
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1996 LEGISLATIVE SESSION

only the State, but also from private individuals. There is an
in-camera review mechanism in the bill for people who want access
to "privileged” information to ask a court to grant it. However,
the mechanism creates a Catch-22 situation for both the people
asking for access to the information and for the court, since
neither would have sufficient facts on which to act. This is
completely opposite from current law which allows a person who
controls documents (and thus knows all about them) to ask a court
to protect them from discovery. Not only will the bill"s
treatment of the court®s review of privileged information create
confusion, it will result in more litigation and it will take a
lot of court time to make sense of it all. In some cases, the
court system will be required to hire scientific and technical
experts to assist the judge or discovery master conducting the 1in
camera review in evaluating the audit reports and documents

claimed to be privileged.

* Because the bill does not provide an exception to the
privilege for evidence that is otherwise impossible to obtain or
that cannot be obtained without undue hardship, there will be
cases, 1including cases filed by the State to recover the State®s
costs in cleaning up contaminated sites, that the State will be

unable to litigate without great expense, 1if at all. The cost to
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the Department of Environmental Conservation 1in unrecovered

cleanup costs could be several million dollars over time.

* In cases where the State or a state agency 1is named
as a defendant due to its environmental responsibilities as a
land owner or property manager, there will be increased
investigative costs to gather evidence relating to contaminated
sites and to the apportionment of liability for cleanup and
restoration costs. If it becomes difficult to accurately and
fairly allocate liability due to the site assessments or audits
being privileged, then the state will likely end up paying a
greater share of the cleanup and restoration costs. There will
be a substantial increased cost to the General Fund similar to
the amount the State 1is paying in the Toksook Bay case ($1.2

million).

* The state may also end up buying the liability and
cost of cleanup for land the State condemns for capital
improvement projects, where the condemnee has hidden

contamination under a privileged environmental assessment.

* While the Senate Finance Committee amended CSSB 199
(RES) to create an exception to the privilege 1in proceedings

relating to pipeline rates, tariffs, fares, or charges, there 1is
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no assurance that the exception will not result in litigation.
This 1is because, first, the creation of an exception for only one
type of proceeding raises an equal protection 1issue; and second,
the pipeline audits are often used for more than just tariff
issues, creating confusion over what information may actually be

disclosed for what purposes.

While the bill tries to exempt the tariff cases, it may
not be completely effective. Besides jeopardizing the entire
tariff system, 1if the carriers succeed in claiming an audit
privilege for all or part of an audit, the State will have to
conduct its own audits, which can cost from several hundred
thousand to millions of dollars per audit. The audits used 1in
the 1995 Taps tariff case, Tfor example, cost approximately $25.05
million. The case itself is worth around $85 million to the
State. Discovery disputes and litigation over the audit
privilege would allow the Alyeska Pipeline Company to hamper the
State"s ability to depose Alyeska employees about the facts of a
tariff case by making them part of the audit teanm. This maneuver
would also have the effect of prohibiting those employees from
ever reporting any violations unless they wanted to face lawsuits
for damages. Under certain federal laws, whistleblowers will
retain protection, but under this law, they will lose 1it,

resulting in more confusion.
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* Since the Criminal Division has only one
environmental prosecutor on staff and the Division®s caseload
priorities preclude reassignment of his duties to other
prosecutors, if the environmental prosecutor is conflicted out of
a case due to his review of privileged information, then it will
be necessary to retain outside counsel to conduct the 1in camera
review so that the state prosecutor can handle the prosecution.
Outside counsel will be required on approximately 20 occasions,
at 25 hours each to conduct the 1in camera reviews, at a rate of
$150 per hour. Total outside counsel costs of $75,000 will be

required each year.

* The audit privilege and immunity may jeopardize
federal approval of various state-run programs, such as the
Underground Injection Control program under the Alaska Oil and
Gas Conservation Commission; and the Drinking Water, Solid Waste,
and Air Quality programs in the Department of Environmental
Conservation. The state programs must be at least as stringent
and effective as the federal programs. We would expect increased
attorney time to answer legal questions regarding the impact of
the bill on the delegated programs. It is also possible that the
federal agencies may initiate efforts to withdraw approval of
the state programs, necessitating attorney time for negotiations

and possibly litigation, and possibly removing environmental
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regulatory authority from state officials in Alaska to federal

officials in Seattle and Washington, D.C.

* The creation of a sweeping state evidentiary
privilege that has no counterpart in federal law will require
attorneys to consider whether a federal remedy is available and
preferable to a state remedy; and will result in confusion,
arguments, and litigation over how to treat evidence that 1is

privileged under state law but not federal law.

Because the grants of privilege and immunity provided
by the bill are so broad there will be significant increased cost
to the State in terms of litigation, investigation, cleanup and
remediation costs, lost oil and gas revenues, and lost federal
funds in respect to noncompliance with environmental

requirements, as shown in the summary below.



HCSCSSB 199 (RES) COST SUMMARY
Negotiating and reviewing permits, contracts, leases and regulations

Personnel: 3 attorneys, 1.5 clerical support

Aggregate attorney rate (Attorney IVV/Attoraey ID) from the Department of
Law’s annualized cost rate schedule = $126,000 per attorney position, plus
$5,000 per attorney for travel, and $6,500 per position for new position
equipment.

Fund source: General Legal Services = 35 percent GF, 15 percent IAR;
Environmental Law = 50 percent I/A Oil HZ

Personal Services 326.1
Travel 15.0
Contractual 39.7
Supplies 9.3

Equipment 22,8
Total 412.9

PFTs =45
Negotiating and litigating confidentialitv_a2reements
Personnel: 1 attorney, 0.5 clerical support

Annualized cost per above explanation = $126,000 plus travel and equipment.
Fund source: General Legal Services = 100 percent GF

Line Items: Personal Services 108.7
Travel 5.0
Contractual 13.2
Supplies 31
Equipment 9.8
Total 139.8

PFTs= 15

Litigation and appeals over the privilege

Personnel: 2 attorneys, 1 cierical support

Annualized cost per attorney ($126,000) as shown in paragraph 1 above.
Fund source: General Legal Services = 35 percent GF, 15 percent LAR;
Environmental Law = 50 percent I/A Oil HZ.



Line Items: Personal Services 217.4

Travel 10.0
Contractual 2,126.4
Supplies 6.2
Equipment ISA
Total 2,379.6

PFTs=3.0
Criminal Division in camera reviews.

Outside counsel to avoid conflict between in camera reviews and criminal prosecution
$75,000 per annum.
Fund source: Criminal Division =100 percent GF
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FISCAL NOTE
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Revision Dale: Dept. Affected: Alaska Court System
Tlile: Environmental and Health/Safety Audits BRU: Trial Courts
Cnmponent:

Sponsor: Sen. Leman
Requestor: COMPONENT SERIAL NO. 768

Expendltures/Revenuoa (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPUES

EQUIPMENT

LAND L STRUCTURES

GRANTS & CLAIMS

MISCELLANEOUS .

TOTAL OPERATING A . . - A

| CAPITAL EXPENDITURES i |

CHANGE IN REVENUES (| I I

Fund Source (Thousands ot Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF ’ ’ « - : n
1005 GF/Program Recelpls

1037 GF/Mental Hoalth

Other

TOTAL ’ A : * : :

Estimate of any current year (FY 96) cost: None

Positions
Full-Time
Part-Time
Temporary

ANALYSIS: (Attach a separate page If necessary)

See attached analysis.

Prepared by; C. S. Christensen lll, Staff Counsel ~ VvV PfC JZ m Phone: 264-8228
Agency: Alaska Court System Date: 05/01/96
Approved by:  Arthur H. Snowden, I, Administrative Director C__y o i Date: 05/01/98
Agency: Alaska Court System (
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'’S LEGISLATIVE OFFICE
11147 AM
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Alaska Court System
Fiscal Analysis
HCS CSSB 199 (RES)

HCS CSSB 199 (RES) creates a privilege from disclosure in certain court proceedings
for information contained in an environmental audit. A person cr entity asserting the
privilege is entitled to an in camera review of the information, in order to determine

if the information is privileged or must be disclosed.

An in camera review of this nature can be extremely time consuming; many
environmental audits (a term broadly defined in the legislation) are composed of tens
of thousands of pages of documents. Cases in which an in camera review is required
will require large amounts of time for pre-trial proceedings.

It is impossible at this time to estimate the number of cases involving audits which
may arise each year, and the complexity of the resulting in camera proceedings.
Accordingly, the court system may need to return to the legislature for funding at a
later date if the legislation results in a significant increase injudicial and clerical time

spent on these cases.

Page 2 of 2
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Alaska Environmental Lobby, Inc. ohone: 907-463.3366

P.O. Box 22151 Juneau, Alaska 99802 Fax: 907-463-3312

AEL OPPOSES
CSSB 199

The Alaska Environmental Lobby supports compliance with environmental
regulations. Internal audits for compliance with environmental or safety
regulations and permits are desirable and should be encouraged. Audits
make good business since and good public policy. But, establishing a new
legal privilege the makes information from self audits secret, and gives
immunity from civil and criminal penalties for corporations that are non-
compliant with regulations (gaining an economic advantage over
competitors) is bad policy.

Under the guise of encouraging compliance, this legislation provides
secrecy for violators.

Environmental crimes, like most white collar crimes are proved through
documents provided by the responsible party. If the cloak of privilege were
thrown around these records and documents, effective enforcement of
many federal and state laws would be impossible. (US Supreme Court in
Braswell v. US, 108 S. Ct. 2284, 1988)

Audits should not be privileged

A 1992 Arthur Andersen survey of cooperate general counsels found the
60% of the corporations surveyed had performed an environmental
compliance audit within a two year period. Businesses conduct audits
without privilege or immunity because internal review makes good
business sense.

By definition privilege invites secrecy. Violators could claim as "audit
material" information needed to establish responsibility for a problem.
This secret could protect one corporation who is in violation, while leaving
the problem to be resolved by other networked companies or the
government. When there are lease agreements between owners of facilities
and operators, or multiple lease holders, who is responsible for the
immediate remedy of the problem? The public and regulators will lose
information about their corporate neighbors, that may directly affect them.
R e L
g f{%\ O B o 4
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Immunity from civil, criminal and administrative
penalties is poor public policy.

Noncompliance can often result in economic gain, and it should not be
tolerated. If a violation results in an economic advantage over a non-
violator, attempts should be made to recover the economic gain.
Additionally, penalties and fines for violations, may be the only tool that
regulators have to encourage compliance. If the fine/penalty is so small that
it is cheaper to never comply, but, instead just pay the penalty, the
regulation is mute.

Companies have a duty to know and obey the law.

No individual would be excused if they claimed that during civil or
criminal activities they were ignorant of their violations. Every individual
is responsible for knowing the law and complying with it. Corporations

should be too.
If its not broke, what are we trying to fix?

There is NO valid example in Alaska where, after voluntarily revealing to
regulators, a violation, that the regulated corporation, was unfairly and
arbitrarily penalized. Although cases from Texas, Louisiana, and federal
agencies were all cited, they do not demonstrate a problem here in Alaska.

A 1994 survey of cases in all 50 states conducted by the National
Association of Attorneys General found only one civil case and two
criminal prosecution that were based on information gathered from

voluntary environmental audit.

4/3/96
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HOUSE CS FOR CS FOR SENATE BILL NO. 199( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor)s): SENATORS LEMAN, Pearce
A BILL

FOR AN ACT ENTITLED
"An Act relating to environmental audits and health and safety audits to

determine compliance with certain laws, permits, and regulations.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25 is amended by adding new sections to read:
ARTICLE 5. PRIVILEGES AND IMMUNITIES
RELATED TO DISCLOSURE OF CERTAIN SELF-AUDITS.
Sec. 09.25.450. AUDIT REPORT PRIVILEGE, (a) Except as provided in
AS 09.25.455 - 09.25.475, an audit report is privileged and is not admissible as
evidence or subject to discovery in
(1) a civil action, whether legal or equitable;
(2) a criminal proceeding; or
(3) an administrative proceeding, except for workers’ compensation

proceedings.
(b) A person, when called or subpoenaed as a witness, may not be compelled

-1 HCS CSSB 199( )

New Text: Underlined [DELETED TEXT BRACKETED1



WORK DRAFT WORK DRAFT WORK DRAFT

to testify or produce a document related to an environmental or health and safety audit
if
1) the testimony or document discloses an item listed in
AS 09.25.490(a)(1) that was made as part of the preparation of an environmental or
health and safety audit report and that is addressed in a privileged part of an audit
report; and
(2) for purposes of this subsection only, the person is a
(A) person who conducted all or a portion of the audit but did
not personally observe or participate in the relevant instances or events being
reviewed for compliance;
(B) person to whom the audit results are disclosed under
AS 09.25.455(h); or
(C) custodian of the audit results.

(c) A person who conducts or participates in the preparation of an
environmental or health and safety audit and who has actually observed or participated
in instances or events being reviewed for compliance may testify about those instances
or events but may not be compelled to testify about or produce documents related to
the preparation of or a privileged part of an environmental or health and safety audit
or an item listed in AS 09.25.490(a)(1).

(d) A regulatory agency and an employee of a regulatory agency may not
request, review, or otherwise use an audit report that is privileged under (a) of this
section during an agency inspection of a regulated facility, operation, or property or
an activity of a regulated facility, operation, or property.

(©) To facilitate identification, each document >n an audit report shall be
labeled "COMPLIANCE REPORT: PRIVILEGED DOCUMENT," or labeled with
words of similar import.

(f) A party asserting the privilege described in this section has the burden of
establishing the applicability of the privilege,

(9) This section may not be construed to

1) prevent a regulatory agency from issuing an emergency order,

seeking injunctive relief, independently obtaining relevant facts, conducting necessary

HCS CSSB 199( ) -2-
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inspections or taking other appropriate action regarding implementation and
enforcement of an applicable environmental or health and safety law, except as
otherwise provided in AS 09.25.475; or
2 authorize a privilege for uninterrupted or continuous environmenta
or health and safety audits.

Sec. 09.25.455. EXCEPTION: WAIVER, (a) The privilege in AS 09.25.450
does not apply to the extent the privilege is expressly waived in writing by the owner
or operator who prepared the audit report or caused the report to be prepared.

(b) Disclosure of an audit report or information generated by an environmental
or health and safety audit does not waive the privilege established by AS 09.25.450
if the disclosure is made

(1) to address or correct a matter raised by the environmental or health
and safety audit and is made only to
(A) a person employed by the owner or operator, including
temporary and contract employees;
(B) a legal representative of the owner or operator;
(C) an officer or director of the regulated facility, operation, or
property;
(D) a partner of the owner or operator; or
(E) an independent contractor retained by the owner or operator;
(2) under the terms of a confidentiality agreement between the person
for whom the audit report was prepared or the owner or operator of the audited
facility, operation, or property and a
(A) partner or potential partner of the owner or operator of the
facility, operation, or property;
(B) transferee or potential transferee of the facility, operation,
or property;
(C) lender or potential lender for the facility, operation, or
property;
(D) government official or a state or federal agency; or

(E) person or entity engaged in the business of insuring,

-3- HCS CSSB 199( )
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underwriting, or indemnifying the facility, operation, or property; or

(3) under a claim of confidentiality to a government official or agency

by the person for whom the audit report was prepared or by the owner or operator.

(c) A party to a confidentiality agreement described in (b)(2) of this section
who violates that agreement is liable for damages caused by the disclosure and for
other penalties stipulated in the confidentiality agreement.

(d) Information that is disclosed under (b)(3) of this section is confidential and
is not subject to disclosure under AS 09.25.110 - 09.25.125.

(e) Disclosure of a portion of an audit report after waiver of the privilege
under (a) of this section, after disclosure under (b) of this section, or through any other
means may not be construed to waive the privilege established under AS 09.25.450 for
any other part of the audit report.

Sec. 09.25.460. EXCEPTION: DISCLOSURE REQUIRED BY COURT OR
ADMINISTRATIVE HEARINGS OFFICIAL, (a) A court or administrative hearing
official with competent jurisdiction may require disclosure of a portion of an audit
report in a civil, criminal, or administrative proceeding if the court or administrative
hearing official determines, after an in camera review consistent with the appropriate
rules of procedure, that the

(1) privilege is asserted for a fraudulent purpose;

(2) portion of the audit report is not subject to the privilege under
AS 09.25.465;

(3) portion of the audit report shows evidence of noncompliance with
an environmental or health and safety law and appropriate efforts to achieve
compliance with the law were not promptly initiated and pursued with reasonable
diligence after discovery of noncompliance; or

(4) audit report was prepared for the purpose of avoiding disclosure of
information required for an investigative, administrative, or judicial proceeding that,
at the time of the report's preparation, was imminent or in progress.

(b) A party seeking disclosure under this section has the burden of proving that
(@) of this section applies.

Sec. 09.25.465. NONPRIVILEGED MATERIALS, (a) The privilege under

HCS CSSB 199( ) -4-
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AS 09.25.450 does not apply to that part of an audit report that contains

(1) a document, communication, datum, report, or other information
required by a regulatory agency to be collected, developed, maintained, or reported
under an environmental or health and safety law, under a permit issued under an
environmental or health and safety law, as a requirement for obtaining, maintaining,
or renewing a license, or as a requirement under a contract or lease with the state;

(2) information that a regulatory agency obtains by observation,
sampling, or monitoring;

(3) information that a regulatory agency obtains from a source that was
not involved in compiling, preparing, or conducting the environmental or health and
safety audit report;

(4) a document, communication, datum, report, or other information
collected, developed, or maintained in the course of a regularly conducted business
activity or regular practice other than an environmental or health and safety audit;

(5) a document existing before the commencement of, and independent
of, the environmental or health and safety audit; or

(6) a document prepared after the completion of, and independent of,
the environmental or health and safety audit.

(b) An audit report is not privileged and is admissible as evidence and subject
to discovery in a proceeding relating to pipeline rates, tariffs, fares, or charges.

(c) This section does not limit the right of a person to agree to conduct and
disclose an audit report.

Sec. 09.25.475. VOLUNTARY DISCLOSURE; IMMUNITY, (a) Except as
provided by this section, a person who makes a voluntary disclosure of a violation of
an environmental or health and safety law is immune from an administrative, civil,(orJ
[criminal penaltyjfor the violation disclosed, for a violation based on the facts disclosed,
and for a violation discovered because of the disclosure that was unknown to the
person making the disclosure.

(b) A disclosure is voluntary for the purposes of this section only if

1) the disclosure was made promptly after knowledge of the

information disclosed is obtained by the person;

-5- HCS CSSB 199( )
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(2) the disclosure was made in writing by certified mail to an agency
that has regulatory authority with regard to the violation disclosed;

(3) an investigation of the violation was not initiated or the violation
was not independently detected by an agency with enforcement jurisdiction before the
disclosure was made using certified mail; under this paragraph, the agency has the
burden of proving that an investigation of the violation was initiated or the violation
was detected before receipt of the certified mail;

(4) the disclosure arises out of a voluntary environmental or health and
safety audit;

(5) the person who makes the disclosure initiates, within a reasonable
time, an appropriate effort to achieve compliance, pursues that effort with due
diligence, and corrects or implements a series of measures designed to remedy the
noncompliance within a reasonable time;

(6) the person making the disclosure cooperates with the appropriate
agency in connection with an investigation of the issues identified in the disclosure and
agrees under terms of a confidentiality agreement to disclose to the agency, on request
of the agency, the part of the audit report that describes the implementation plan or
tracking system developed to correct past noncompliance, improve current compliance,
or prevent future noncompliance; and

(7) the violation did not result in substantial injury to one or more
persons at the site or substantial off-site harm to persons, property, or the environment.

(c) A disclosure is not voluntary for purposes of this section if it is a report
to a regulatory agency required solely by a specific condition of an enforcement order
or decree.

(d) The immunity established by (a) of this section does not apply and an
administrative, civil, or Criminal penalty“may be imposed under applicable law if the

(1) person who made the disclosure knowingly committed the disclosed
violation;

(2) person who made the disclosure recklessly committed or was
responsible for the commission of the disclosed violation and the violation resulted in

substantial injury to one or more persons at the site or substantial off-site harm to

HCS CSSB 199( ) -6-
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persons, property, or the environment;

(3) offense was committed intentionally or knowingly by a member of
the person's management or an agent of the person and the person's policies or lack
of prevention systems contributed materially to the occurrence of the violation; or

(4) offense was committed recklessly by a member of the person's
management or an agent of the person, the person's policies or lack of prevention
systems contributed materially to the occurrence of the violation, and the violation
resulted in substantial injury to one or more persons at the site or substantial off-site
harm to persons, property, or the environment.

(e) A penalty that is imposed on a person for violation of an environmental or
health and safety law when the person has made a voluntary disclosure under (a) of
this section but is not granted immunity because of (d) of this section may, to the
extent appropriate and not prohibited by law. be mitigated by

(1) the voluntariness of the disclosure;

(2) efforts by the disclosing party to conduct environmental or health
and safety audits;

(3) remediation;

(4) cooperation with government officials investigating the disclosed
violation;

(5) the nature of the violation; and

(6) other relevant considerations.

(f) In order to receive immunity under this section, a facility conducting an
environmental or health and safety audit must give notice by certified mail to an
appropriate regulatory agency of the fact that it is planning to commence the audit.
The notice must specify the facility or portion of the facility to be audited, the date the
audit will begin and end, and the general scope of the audit. Immunity under this
section is available only for violations that are revealed through or discovered as a
result of information and documents first produced or obtained during the time period
specified in the notice. The notice may provide notification of more than one
scheduled environmental or health and safety audit at a time. Once initiated, an audit

shall be completed within the time period specified in the notice unlessfan extension

-7- HCS CSSB 199( )
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is approved by the governmental entity with regulatory authority over the regulated
facility, operation, or property based on reasonable groundsT]

(g) A regulatory agency may not initiate an inspection, monitoring, or other
investigative activity based solely on the receipt of a notice under (f) of this section.
The agency has the burden of proving that an inspection, monitoring, or other
investigative activity initiated after receipt of a notice under (0 of this section was not
initiated based solely on the receipt of the notice.

(h) The immunity under this section does not apply if a court or administrative
law judge finds that the person claiming the immunity has,|on or after the effective
date of this Act”

(1) repeated an unreasonable number of times or continuously
committed violations that are the same as, or similar to, the violation for which
immunity is sought under this section; and

(2) not attempted to bring the facility, operation, or property into
compliance, so as to constitute a pattern of disregard of environmental or health and
safety laws;"Tn order to be considered a pattern, the person must have committed a
series of violations that were due to separate and distinct events within a three-year
period at the same facility, operation, or propert0

(i) A violation that has been voluntarily disclosed and to which immunity
applies must be identified in a compliance history report as being voluntarily disclosed.

() A person is not immune under this section if the disclosure is in a
proceeding relating to pipeline rates, tariffs, fares, or charges.

(k) A person may not be required to waive immunity as a condition of a
compliance plan or similar agreement.

Sec. 09.25.485. RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES.
AS 09.25.450 - 09.25.490 do not limit, waive, or abrogate the scope or nature of a
statutory or common law privilege, including the work product doctrine, the attorney-
client privilege, and any other privilege recognized by a court with appropriate
authority in this state.

Sec. 09.25.490. DEFINITIONS, (a) In AS 09.25.450 - 09.25.490,

(1) "audit report" means a report that includes each document and

HCS CSSB 199( ) -8-

New Text Underlined [DELETED TEXT BRACKETED)



© oo N oo o M W N B

o~ e T O o R =Y
© ©® N o o B ®w o BB

[N S ]
_ O

22
23
24
25
26
27
28
29
30
31

WORK DRAFT WORK DRAFT WORK DRAFT

communication, other than those set out in AS 09.25.465, produced from an
environmental or health and safety audit; general components that may be contained
in a completed audit report include

(A) a report, prepared by an auditor, monitor, or similar person,
that may include a description of the scope of the audit, the information gained
in the audit, findings, conclusions, recommendations, exhibits, and appendices;
the types of exhibits and appendices that may be contained in an audit report
include supporting information that is collected or developed for the primary
purpose of and in the course of an environmental or health and safety audit,
including

(i) interviews with current or former employees;

(if) field notes and records of observations;

(iii)  findings, opinions, suggestions, conclusions,
guidance, notes, drafts, and memoranda;

(iv) legal analyses;

(v) drawings;

(vi) photographs;

(vii) laboratory analyses and other analytical data;

(viii) computer generated or electronically recorded
information;

(ix) maps, charts, graphs, and surveys; and

(x) other communications associated with an
environmental or health and safety audit;

(B) memoranda and documents analyzing all or a portion of the
materials described in (A) of this paragraph or discussing implementation
issues; and

(C) an implementation plan or tracking system to correct past
noncompliance, improve current compliance, or prevent future noncompliance;
however, "audit report” does not include formal communications or agreements
between an owner or operator and the appropriate agency regarding a

compliance implementation plan or strategy;

-9- HCS CSSB 199( )
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Q2) "environmental or health and safety audit” means a voluntary,
confidential, and documented evaluation, review, or assessment of current or past
compliance with environmental or health and safety laws or a permit issued under
those laws conducted randomly, regularly, spontaneously, or in response to a particular
event by an owner or operator, an employee of the owner or operator, or an
independent contractor of

(A) a regulated facility, operation, or property; or
(B) an activity at a regulated facility, operation, or property”
(3) "environmental or health and safety law" means
(A) a federal or state environmental or occupational health and
safety law; or
(B) a rule, regulation, or municipal ordinance adopted in
conjunction with or to implement a law described by (A) of this paragraph;

(4) "intentionally” has the meaning given in AS 11.81.900;

(5) "knowingly" has the meaning given in AS 11.81.900;

(6) "owner or operator" means a person who owns or operates a
regulated facility, operation, or property;

(7) "penalty"™ means an administrative, civil, or criminal sanction
imposed by the state to punish a person for a violation of a statute or rule; the term
does not include a technical or remedial provision ordered by a regulatory authority;

(8) "recklessly" has the meaning given in AS 11.81.900;

(9) "regulated facility, operation, or property” means a facility,
operation, or property that is regulated under an environmental or health and safety

law.

(b) To fully implement the privilege and immunity established under

AS 09.25.450 - 09.25.490, the term "environmental or health and safety law" shall be

construed broadly.

* Sec. 2. AS 1245 is amended by adding a new section to read:

Sec. 12.45.052. PRIVILEGE RELATING TO CERTAIN SELF-AUDITS. An
audit report based on an environmental or health and safety audit is privileged under

AS 09.25.450 - 09.25.490.

CSSB 191)( ) -10-
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* Sec. 3. APPLICABILITY. The privilege created by AS 09.25.450 - 09.25.490, added
by sec. 1 of this Act, applies to environmental or health and safety audits that are conducted

on or after the effective date of this Act.

-11- HCS CSSB 199( )
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Page 2

Line 30: between "environmental” and "audit"”, insert or health and safety

Page 3

Line 3: between "environmental™ and "audit”, insert or health and safety

Line 13: between "environmental™ and "audit”, insert or health and safety

Line 17: between “environmental™ and "audit”, insert or health and safety

Line 31: between "environmental™ and "law", insert or health and safety

Page 4

Line 3: before "audits”, insen or health and safety

Line 8: before "audit", insert or health and safety

Line 10: between "environmental” and"audit”, insert or health and safety

Page 5

Line 21: between "environmental™ and "law", insert or health and safety

Page 6

Line 2: on both references to "environmental law", insert or health and safety
between "environmental” and "law"

Line 8: between “environmental” and"audit", insert or health arid safety

Line 11 between “environmental” and "audit", insert or health and safety

Line 13: between "environmental” and"audit", insert or health and safety

Line 15: between "environmental” and "audit”, insert or health and safety

Line 25: between “environmental™ and "law", insert or health and safety



Eligs.7
Line 8:

Page.8
Line 10:

Line 14:
Line 21:

Line 27;

Line 12

Line 27:

Page 10
Line 3
Line 16:

Line 25:

Page U
Line 2:
Line 4:
Line 5:
Line 17:

Line 19:

Lines 20-22:

Line 24:

between "environmental™ and "audit"”, insert or health and safety

between "environmental” and "law", insert or health and safety
between "environmental” and "audits", insert or health and safety
between "environmental™ and "audit", insert or health and safety

between "environmental™ and "audit”, insert or health and safety

between "environmental” and "laws", insert or health and safety

between "environmental™ and "audit", insert or health and safety

between "environmental” and "audit"”, insert or health and safety
between "environmental™ and "audit”, insert or health and safety

between "environmental™ and "audit", insert or health and safety

between "environmental” and "laws", insert or health and safety
between "environmental™ and "law", insert or health and safety
between "environmental” and "law", insert or occupational health and safety
between "environmental™ and "law", insert or health and safety
between "environmental” and "law", insert or health and safety

delete all text

between "environmental” and "audits", insert or health and safety
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. PHONE. (907)465-3600
April 26, 1996 FAX: §907;465—6735

Honorable Joe Green

Chairman, House Resources Committee
State of Alaska

State Capitol, Room 24

Juneau, Alaska 99801-1182

Re: CSSB 199 (FIN)
Environmental and Health and
Safety Audits

Dear Representative Green:

Thank-you for allowing me to submit written testimony on
CSSB 199 (FIN), the audit privilege and immunity bill. In reviewing
my notes from the April 24, 1996, House Resources Committee hearing
on CSSB 199 (FIN), 1 discovered that there was only one other point
that 1 had not covered in the time allowed, and that relates to the
fact that the State already has in place a number of programs that
rely upon self-audits or reviews to achieve compliance.

For example, the Joint Pipeline Office regulates the
Trans-Alaska Pipeline System largely on the basis of internal
audits. The Department of Environmental Conservation regulates
seafood safety using the "Hazards Analysis Critical Control Point"
method, which relies upon self-review to protect food safety.
Another example 1is the voluntary compliance program in the Alaska
Occupational Safety and Health Division, 1in which the Division, in
accordance with federal guidelines, works with employers to achieve
compliance before enforcement inspections. These programs operate
very differently from CSSB 199 (FIN), and the agencies have
expressed concerns that the bill, if enacted, would undermine their
success.



Honorable Joe Green April 26, 1996
Chairman, House Resources Committee Page 2

Also enclosed is a copy of the United States
Environmental Protection Agency®"s Final Audit Policy, 60 Fed. Reg.
66,706 (1995). The wvarious compliance programs in the state
agencies and the federal environmental audit policy provide
alternatives to the proposed privilege and immunities.

Please let us know if we can be of further assistance.
Sincerely,

BRUCE M. BOTELHO
ATTORNEY GENERAL

By:
Marie Sansone
Assistant Attorney General

Enclosure

cc: Senator Loren Leman
Pat Pourchot, Legislative Director
Janice Adair, DEC
Laurie Otto, AGO
Deborah Behr, AGO
Chrystal Smith, AGO
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Copies of minutes listed below were originally included in this file. The minutes are
available on the legislative computer database. In order to save space copies of minutes have
not been left in the files.
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ENVIRONMENTAL PROTECTION
AGENCY

[FRL-640Q-]

Incentives for Self-Polldng: Discovery,
Disclosure, Correction and Prevention
of Violations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Pinal Policy Statement.

SUMMARY: The Environmental Protection
Agency (EPA) today issues its final
policy to enhance protection of human
health and the environment by
encouraging regulated entities to
voluntarily discover, and disclose and
correct violations of environmental
requirements. Incentives include
eliminating or substantially reducing
the gravity component of civil penalties
and not recommending cases for
criminal prosecution where specified
conditions are met, to those who
voluntarily self-disclose and promptly
correct violations. The policy also
restates EPA's long-standing practice of
not requesting voluntary audit reports to
trigger enforcement investigations. This
policy was developed in close
consultation with the U.S. Department
of Justice, states, public interest groups
and the regulated community, and will
be applied uniformly by the Agency's
enforcement programs.

DATES: This policy is effective January
22,1998.

FOR FURTHER INFORMATION CONTACT:
Additional documentation relating to
the development of this policy ts
contained in the environmental auditing
public docket. Documents firom the
docket may be obtained by calling (202)
260-7548, requesting an index to docket
WZ-94-01, and faxing document
requests to (202) 260-4400. Hours of
operation are 8 a.m. to 5:30 p.m.,
Monday through Friday, except legal
holidays. Additional contacts are Robert
Fentres3 or Brian Riodol, at (202) 564-
4187.

SUPPLEMENTARY INFORMATION:
|. Explanation of Policy
A. Introduction

The Environmental Protection Agency
today Issues its final policy to enhance
protection of human health and tho
environment by encouraging regulated
entities to discover voluntarily, disclose,
correct and prevent vio'ations of federal
environmental law. Effectivn 30 days
from today, where violations are found
through voluntary environmental audits
or etforls that reflect a regulated amity’s
duo diligence, and are promptly

disclosed and expeditiously corrected,
EPA will not seek gravity-based (l.e.,
non-economic benefit) penalties and
will generally not recommend criminal,
prosecution against the regulated entity.
EPA will reduce gravity-based penalties
by 75% for violations that are
voluntarily discovered, and aro
promptly disclosed and corrected, even
if not found through a formal audit or
due diligence. Finally, the policy
restates EPA's long-held policy and
practice to refrain from routine requests
for environmental audit reports.

The policy includes important
safeguards to deter irresponsible
behavior and protect the public and
environment. For examplo, in addition
to prompt disclosure and expeditious
correction, the policy requires
companies to act to prevent recurrence
of the violation and to remedy any
environmental harm which may have
occurred. Repeated violations or those
which result in actual harm or may
present imminent and substantial
endangerment are not eligible for relief
under this policy, and companios will
not be allowed to gain an economic
advantage over their competitors by
delaying their investment In
compliance. Corporations remain
criminally liable for violations that
result from conscious disregard of their
obligations under the law, and
individuals are liable for criminal
misconduct.

The issuance of this policy concludes
EPA s oighteen-month public evaluation
of the optimum way to encourage
voluntary self-policing while preserving
fair and effective enforcement. The
incentives, conditions and exceptions
announced today reflect thoughtful
suggestions from the Department of
justice, state attorneys general and local
prosecutors, state environmental
agencies, thB regulated community, and
public interest organizations. EPA
believes that it has found a balanced
and responsible approach, and will
conduct a study within three years to
determine the effectiveness of this
policy. *

B. Public Process

Gne of the Environmental Protection
Agency's most important
responsibilities is ensuring compliance
with federal laws that protect public
health and safeguard the environment.
Effective deterrence requires inspecting,
bringing penally actions and securing
compliance and remediation of harm.
But EPA realizos that achieving
compliance also requires tho
~noper?”on of thousands of businesses
and other rogul.'ted t.ntitics subject to
these requirement.-. .V."ifdb.-,
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May of 1994, the Administrator asked
the Office of Enforcement and
Compliance Assurance (OECA) to
determine whether additional
incentives were needed to encourage
voluntary disclosure and correction of
violations uncovered during
environmental audits.

EPA began its evaluation with a ..vo-
day public meeting in July of 1994, in
Washington, D.C., followed by a two-
day meeting in San Francisco on
January 19,1995 with stakeholders from
industry, trade groups, state
environmental commissioners and
attorneys general, district attorneys,
public interest organizations and
professional environmental auditors.
The Agency also established and
maintained a public docket of testimony
presented at these meetings and all
comment and correspondence
submitted to EPA by outside parties on
this issue.

In addition to considering opinion
and information from stakeholders, the
Agency examined other federal and
state policies related to self-policing,
self-disclosure and correction. The
Agency also considered relevant surveys
on auditing practices in the private
soctor. EPA completed tho first stage ofr
this effort with the announcement of an
interim policy on April 3 of this year,
which defined conditions under which
EPA would reduce d vil penalties and
not recommend criminal prosecution for
companies that audited, aisdosed, and
corrected violations.

Interested parties were asked to
submit comment on the interim policy
by June 30 of this year (60 FR 16875).
and EPA received over 300 responses
from awide variety of private and
public organizations. (Comments on the
interim audit policy are contained in the
Auditing Policy Dodcat, hereinafter,
"Docket".} Further, the American Bar
Assodation SONREEL Subcommittee
hosted Bve days of dialogue with
representatives from the regulated
industry, states and public intorest
organizations in June and Septomber of
this year, which identified options for
strengthening the interim policy. The
changes to the interim poiicy
announced today reflect insight gained
through comments submitted to EPA,
tho ABA dialogue, and the Agency’s
pradlcal experience Implementing the
interim policy.

C. Purpose

This policy is designed to encourage
greater compliance with laws and
regulations that piotect human health
and the environment. It promotes a
higher standard of solf-polidng by
i- .wving gravity-based penalties for
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violations that are promptly disclosed
and corrected, and which were
discovered through voluntary audits or
compliance management systems that
demonstrate due diligence. To further
promote compliance, the policy reduces
gravify-based penalties by 75% for any
violation voluntarily discovered and
promptly disclosed and corrected, even
if not found through an audit or
compliance management system.

EPA'’s enforcement program provides
a strong incentive for responsible
behavior by imposing stiff sanctions for
noncompiiance. Enforcement has
contributed to the dramatic expansion
of environmental auditing measured in
numerous recent surveys. For example,
more than 90% of the corporate
respondents to a 1995 Prico-Wnterhouse
survey who conduct audits said that one
of the reasons they did so was to find
and correct violations before they were
found by government inspectors. (A
copy of die Price-Waterhouse survey is
contnined in the Docket as document
VIII—A—76.)

At the same time, because government
resources are limited, maximum
compliance cannot be achieved without
active efforts by the regulated
community to police themselves. More
than half of the respondents to the same
1995 Price-Waterhouse survey said that
they would expand environmental
auditing in exchange for reduced
penalties for violations discovered and
corrected. While many companies
already audit or have compliance
management programs, EPA believes
that the incentives offered in this policy
will improve the frequency and quality
of these self-monitoring efforts.

D Incentivesfor Self-Policing

Section C of EPA’s policy identifies
the major incentives that EPA will
provide to encourage self-policing, self-
disclosure. and prompt self-correction.
These include not seeking gravity-based
civil penalties or reducing them by
75%, declining to recon mend criminal
prosecution for regulated entities that
self-police, and refraining from routine
requests lor audits. (As noted in Section
C of the policy, EPA has refrained from
making routine requests for audit
reports since issuance of its 1986 policy
on environmental auditing.)

1. Eliminating Gravity-Based Penalties

Under Section C(I) of the policy, EPA
will not seek gravity-based penalties for
violations found through auditing that
are promptly disclosed and corrected.
Gravity-based penalties will also he
waived for violations found through any
docun.'ii'lod [irnriulure for self-policing,
'vtn-ri' liii’ wmnnrsr \.iu show that it Ir»r

acompliance management program that
meets the criteria for due diligence in
Section B of the policy.

Gravity-based penalties (defined in
Section B of the policy) generally reflect
the soriousuess of the violator’s
behavior. EPA has elected to waive such
penalties for violations discovered
through due diligence or environmental
audits, recognizing that these voluntary
efforts play acritical role in protecting
human health and the environment by
identifying, correcting and ultimately
preventing violations. All of the
conditions sot forth in Section D, which
include prompt disclosure and
expeditious correction, must be satisfied
for gravity-based penalties to be waived.

As in the interim policy. EPA reserves
the right to collect any economic benefit
that may have been realized as aresult
of noncompliance, even where
companies meet all other conditions of
the policy. Economic benefit may be
waived, however, where the Agency
determines that it is insignificant.

After considering public comment,
EPA has decided to retain the discretion
to recover economic benefit for two
reasons. First, it provides an incentive
to comply on time. Taxpayers expect to
pay interest or a penalty fee if their tax
payments are late; the same principle
should apply to corporations that have
delayed their investment in compliance.
Second, it is fair because it protects
responsible companies from being
undercut by their noncomplying
competitors, thereby preserving a level
playing field. The concept of recovering
economic benefit was supported in
public comments by many stakeholders,
including industry representatives (see,
e.g., Docket, II-F-39, [I-+-28, and [I-++—
18).

2. 75% Reduction of Gravity

The policy appropriately limits the
complete waiver of gravity-based civil
enalties to companies that meet the

igher standard of environmental
auditing or systematic compliance
management. Howevfir, to provide
additional encouragement for the kind
of self-policing that benefits the public,
gravity-based penalties will be reduced
by 75% fora violation that is
voluntarily discovered, promptly
disclosed and expeditiously corrected,
even if it was not found through an
environmental audit and the company
cannot document due diligence. EPA
expects that this will encourage
companies to come forward and work
with the Agency to resolvo
environmental problems and hegin to
develop an effective compliance
management program.
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Gravity-based penalties will be
reduced 75% only whore the company
meets all conditions infections D(2)
through D(9). EPA has eliminated
language from the interim policy
indicating that penalties may be
reduced "up to" 75% where "most”
conditions are met, because the Agency
believes that all of the conditions in
D(2) through D(9) are reasonable and
essential to achieving compliance. This
chango also responds to reauests for
greater clarity and predictability.

3. No Recommendations for Criminal
Prosocution

EPA has never recommended criminal
prosecution of aregulated entity based
on voluntary disclosure of violations
discovered through audits and disclosed
to the government before an
investigation was already under way.
Thus, EPA will not recommend criminal
prosecution for a regulated entity that
uncovers violations through
environmental audits or due diligence,
promptly discloses and expeditiously
corrects those violations, and meets all
other conditions of Section D of the
policy. -

This policy is limited to good actors,
and thorefore has important limitations.
It will not apply, for example, where
corporate officials are consciously
involved in or willfully blind to
violations, or conceal or condone
noncompliance. Since the regulated
entity must satisfy ail of the conditions
of Section D of the policy, violations
that caused serious harm or which may
pose imminent and substantial
endangerment to human health or the
environment are not covered by this
policy. Finally, EPA reserves the right to
recommend prosecution for the criminal
conduct of any culpable individual.

Even where all of the conditions of
this policy are not met, however, it is
important to remember that EPA may
decline to recommend prosecution of a
company or individual for many other
reasons under other Agency
enforcement policies. For example, the
Agency may decline to recommend
prosecution where there is no
significant harm or culpability and the
individual or corporate defendant has
cooperated fully.

Whore acompany has met tho
conditions for avoiding a
recommendation for criminal
prosecution under this policy, it will
not face any civil liability for gravity-
based ponalties. That is because the
same conditions for discovery,
disclosure, and correction apply in both
cases. This represents a clarification or
tho interim policy, not a substantive
>hange.



66708

4. No Routine Requests for Audits

EPA is reaffirming its policy, in effect
since 1986, to refrain from routine
requests for audits. Eighteen months of
public testimony and debate have
produced no evidence that the Agency
has deviated, or should deviate, horn
this policy.

If the Agency has independent
evidence of a violation, it may seek
information needed to establish the
extent and nature of the problem and
the degree of culpability. In general,
however, an audit which results in
prompt correction clearly will reduce
liability, not expand it. Furthermore, a
review of the criminal docket did not
reveal a single criminal prosecution for
violations discovered as aresult of an
audit self-disclosed to the government.

E. Conditions

Section D describes the nine
conditions that a regulated entity must
meet in order for the Agency not to seek
(or to reduce) gravity-based penalties
under the policy. As explained in the
Summary above, regulated entities that
meet all nine conditions will not face
gravity-based civil penalties, and will
generally not have to fear criminal
prosecution. Where the regulated entity
meets all of the conditions except the
first (0(1)). EPA will reduce gravity-
based penalties by 75%.

1 Discovery of the Violation Through
an Environmental Audit or Due
Diligence

Under Section D(l), the violation
must have been discovered through
either (a) an environmental audit that is
systematic, objective, and periodic as
defined in the 1986 audit policy, or (b)
adocumented, systematic procedure or
practice which reflects the_regulated
entity's due diligence in preventing,
detecting, and correcting violations. The
interim policy provided full credit for
any violation found through “voluntary
self-evaluation,” oven if the evaluation
did not constitute an audit. In order to
receive full credit under the final policy,
any self-evaluation that is not an audit
must be part of a "due diligence"
program. Both "environmental audit"
and "due diligence" are defined in
Section B of the policy.

Where the violation is discovered
through a "systematic procedure or
practice" which is not an audit, the
regulated entity will bo asked to
document how its program reflects tho
criteria for due diligence as defined in
Section B of the policy. These criteria
which are adapted from existing codes
of piactice such as the 1991 Criminal
Sentencing Guidelines, were fully
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and violations discovered through a
compliance audit required to be
performed by the terms of a consent
order or settlement agreement.

The final policy genorolly applies to
any violation that is voluntarily
discovered, regardless of whether the
violation is required to be reported. This
definition responds to comments
pointing out that reporting requirements
are extensivo, and that excluding them
from the policy’s scope would severely
limit the incentive for self-policing (see.
e.g., D-C-48 in the Docket).

The Agency wishes to emphasize that
the integrity of federal environmental
law depends upon timely and accurate
reporting. The public relies on timely
and accurate reports from the regulated
community, not only to measure
compliance but to evaluate health or
environmental risk and gauge progress
in reducing pollutant loadings. EPA
expects the policy to encourage the kind
of vigorous self-policing that will serve
these objectives, and not to provide an
excuse for delayed reporting. Where
violations of reporting requirements are
voluntarily discovered, they must be
promptly reported (as discussed below).
Where a failure to report results in Z.
imminent and substantial endangerment
or serious harm, that violation is not
covered under this policy (see
Condition D(8)). The policy also
requires the regulated sntity to prevent
recurrence of the violation, to ensure
that noncompliance with reporting
requirements is not repeated. EPA w ill
closely scrutinize the effect of the policy
in furthering the public interest in
timely and accurate reports from the
regulated community.

Under Section D(4), disclosure of the
violation should be made within 10
days of its discovery, and in writing to
EPA. Where a statute or regulation
requires reporting be made in less than
10 days, disclosure should be made
within the time limit established by law.
Whore reporting within ten days is not
practical because the violation is
complex and compliance cannot be
determined within that period, the
-Agency may accept later disclosures if
the circumstances do not present a
serious threat and the regulated entity
meets its burden of showing that the
additional timo was needed to
determine compliance status.

discussed during the ABA dialogue. The
criteria are flexible enough to
accommodate different types and sizes
of businesses. The Agency recognizes
that a variety of compliance
management programs may develop
under the due diligence criteria, and-
will use its review under this policy to
determine whether basic criteria have
been met.

Compliance management programs
which train and motivate production
staff to prevent, detect and correct
violations on a daily basis are a valuable
complement to periodic auditing. The
policy is responsive to
recommendations received during
public comment and from the ABA
dialogue to give compliance
management efforts which meet the
criteria for due diligence the same
penalty reduction offered for
environmental audits. (See. e.g., II-F—
39. II-E-18, and 1I-G-18 in the Docket.)

EPA may require as a condition of
penalty mitigation that a description of
the regulated entity’s due diligence
efforts be made publicly available. The
Agency added this provision in
response to suggestions horn
environmental groups, and believes that
the availability of such information will
allow the public to judge the adequacy
of compliance management systems,
lead to enhanced compliance, and foster
greater public trust in the integrity of
compliance management systems.

2. Voluntary Discovery and Prompt
Disclosure

Under Section D(2) of the final policy,
the violation must hove been identified
voluntarily, and not through a
monitoring, sampling, or auditing
procedure that is required by statute,
regulation, permit, judicial or
administrative order, or consent
agreement. Section D(4) requires that
disclosure of the violation be prompt
and in writing. To avoid confusion and
respond to state requests for greater
clarity, disclosures under this policy
should be made to EPA. The Agency
will work closely with states in.
implementing tho policy.

The requirement that discovery of the
violution be voluntary is consistent with
proposed federal and state bills which
would reward those discoveries that the
regulated entity can legitimately
attribute to its own voluntary efforts. This condition recognizes that it is

The policy gives three specific critical for EPA to get timely reporting
examples of discovery that would not be of violations in order that it might have
voluntary, and therefore would not be clear notice of the violations and the
eligible for penalty mitigation: opportunity to respond if necessary, as
emissions violations detected through a  well as an accurate picture of a given
required continuous emissions monitor, facility's compliance record. Prompt
violations of NPDES discharge limits disclosure is also u.idence of the
found through pre.xribed monitoring. regulated entity’s good faith in wanting
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to achieve or return to compliance as
soon as possible.

In the final policy, the Agency has
added the words, “or may have
occurred," to the sentence. "The
regulated entity fully discloses that a
specific violation has occurred, or may
have occurred * * *.” This change,
which was made in response to
comments received, clarifies that whore
an entity has some doubt about the
existence of a violation, the
recommended course is for it to disclose
and allow the regulatory authorities to
make a definitive determination.

In general, the Freedom of
Information Act will govern the
Agency's release of disclosures made
pursuant to this policy. EPA will,
independently of FOIA. make publicly
available any compliance agreements
reached under the policy (see Section H
of the policy), aswell as descriptions of
due diligence programs submitted under
Section D.| of the Policy. Any material
claimed to be Confidential Business
Information will be treated in
accordance with EPA regulations at 40
C.F.R. Part 2.

3. Discovery and Disclosure
Independent of Government or Third
Party Plaintiff

Under Section D(3), in order to be
"voluntary”, the violation must be
identified and disclosed by the
regulated entity prior to: the
commencement of a federal state or
local agency inspection, investigation,
or information request: notice of a
citizen suit: legal complaint by a third
party: the reporting of the violation to
EPA by a "whistleblower" employee;
and imminent discovery of the violation
by a regulatory agency.

This condition means that regulated
entities must have taken the initiative to
find violations and promptly report
them, rather than reacting to knowledge
of a pending enforcement action or
third-party complaint. This concept was
reflected in the interim policy and in
federal and state penalty immunity laws
and did not prove controversial in the
public comment process.

4. Correction and Remediation

Section D(5) ensures that, in order to
receive the penalty mitigation benefits
available under the policy, the regulated
entity not only voluntarily discovers
and promptly discloses a violation, but
expeditiously corrects it, remedies any
harm caused by that violation
(including responding to any spill and
carrying out any removal or remedial
action required by law), and
*xoudilinusly certifies in writing to
niiitinpriatM -.late, lot at ami EPA

authorities that violations have been
corrected. It also enables EPA to ensure
that the regulated entity will be publicly
accountable for its commitments
through binding written agreements,
orders or consent decrees where
necessary.

The final policy requires the violation
to be corrected within 60 days, or that
the regulated entity provide written
notice where violations may take longer
to correct. EPA recognizes that some
violations can and should be corrected
immediately, .vhile others (e.g., where
capital expenditures are involved), may
take longer than 60 days to correct. In
all cases, the regulated entity will be
expected to do its utmost to achieve or
return to compliance as expeditiously as
possible.

Where correction of the violation
depends upon issuance of a permit
which has been applied for but not
issued by federal or state authorities, the
Agency will, where appropriate, make
reasonable efforts to secure timely
review of the permit.

5. Prevent Recurrence

Under Section D(6). the regulated
entity must agree to take steps to
prevent a recurrence of the violation,
including but not limited to
improvements to its environmental
auditing or due diligence efforts. The
final policy makes clear that the
preventive steps may include
improvements to a regulated entity's
environmental auditing or due diligence
efforts to prevent recurrence of the
violation.

In the interim policy, the Agency
required that the entity implement
appropriate measures to prevent a
recurrence of the violation, a
requirement that operates prospectively.
However, a separate condition in the
interim policy also required that the
violation not indicate "a failure to take
appropriate steps to avoid repeat or
recurring violations"—a requirement
that operates retrospectively. In the
interest of both clarity and fairness, the
Agency has decided for purposes of this
condition to keep the focus prospective
and thus to require only that steps be
taken to prevent recurrence of the
violation after it has been disclosed.

6. No Repeat Violations

In response to requests from
cominunters (see, e.g., II-F—39 and II-6—
18 in tho Docket). EPA has established
"bright lines" to determine when
previous violations will bar a regulated
entity from obtaining relief under this
policy. These will help protect thu
public and responsible comoanles in
eensurinu 'lint Lt*na:*H's .ir<* mil waivd
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for repeat offenders. Under condition
D(7), thje'same or closely-related
violation must not have occurred
previously within the post three years at
the same facility, or be part of a pattern
of violations on the regulated entity’s
part over the past five years. This
provides companies with a continuing
incentive to prevent violations, without
being unfair to regulated entities
responsible for managing hundreds of
facilities. It would be unreasonable to
provide unlimited amnesty for repeated
violations of the same requirement.

The term "violation" includes any
violation subject to a federal or state
civil judicial or administrative order,
consent agreement, conviction or plea
agreement. Recognizing that minor
violations are sometimes settled without
a formal action in court, the term also
covers any act or omission for which the
regulated entity has received a penalty
reduction in the past. Together, these
conditions identify situations in which
the regulated community has had clear
notice of its noncompliance and an
opportunity to correct.

7. Other Violations Excluded”

Section D(0) makes clear that penalty
reductions are not available under this
policy for violations that resulted in
serious actual harm or which may have
presented rn imminent and substantial
endangerment to public health or the
environment. Such events indicate a
serious failure (or absence) of a self-
policing program, which should be
designed to prevent such risks, and it
v.-.iuid seriously undermine deterrence
to waive penalties for such violations.
These exceptions are responsive to
suggestions from public interest
organizations, as well as other
commenters. (See, e.g., I-F—39 and I1-
G-18 in the Docket.)

The final policy also excludes penalty
reductions for violations of the specific
terms of any order, consent agreement,
or plea agreement. (See, II-E-60 in the
Docket.) Once a consent agreement has
been negotiated, there is little incentive
to comply if there are no sanctions for
violating its specific regirirements. The
exclusion in this section applies to
violations of the terms of any response,
removal or remedial action covered by
a written agreement.

8. Cooperation

Under Section D(9), the regulated
entity must cooperate as required by
EPA and provide information necessary
to determine the applicability of the
policy. This condition is largely
unchanged from the interim policy. In
the final policy, however, the Agency
has added that "cooperation"” includes
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assistance in determining the facts of
any related violations suggested by the
disclosure, as well as of the disclosed
violation itself. This was added to allow
the agency to obtain information about
any violations indicated by the
disclosure, even where the violation is
not initially identified by the regulated
entity.

F. Opposition to Privilege

The Agency remains firmly opposed
to the establishment of a statutory
evidentiary privilege for environmental
audits for the following reasons:

1. Privilege, by definition, invites
secrecy, instead of the openness needed
to build public trust in industry's ability
to self-police. American law reflects the
high value that the public places on fair
access to the facts. The Supreme Court,
for example, has said of privileges that.
“|wlhatever their origins, these
exceptions to the demand for every
man's evid mce are not lightly created
nor expansively construed, for they are
in derogation of the search for truth."
United States v. Nixon, 418 U.S. 683
(1974). Federal courts have
unanimously refused to recognize a
privilege for environmental audits in the
context of government investigations.
See, €.0., United States v. Dexter, 132
F.R.D. 8.9-10 (D.Conn. 1990)
(application of a privilege "would
effectively impede (EPA's) ability to
enforce the Clean Water Act, and would
be contrary to stated public policy.")

2. Eighteen months have failed to
produce any evidence that a privilege is
needed. Public testimony on the interim
policy confirmed that EPA rarely uses
audit reports as evidence. Furthermore,
surveys demonstrate that environmental
auditing has expanded rapidly over the
past decade without the stimulus ofa
privilege. Most recently, the 1995 Price
Waterhouse survey found that those few
large or mid-sized companies that do
not audit generally do not perceive any
need to; concern about confidentiality
ranked as one of the least important
factors in their decisions.

3. A privilege would Invite
defendants to claim as"audit" material
almost any evidence the government
needed to establish a violation or
dotermine who was responsible. For
oxample. most audit privilege bills
undor consideration in federal and state
legislatures would arguably protect
factual information—such as health
studies or contaminated sediment
data—and not just the conclusions of
:ho auditors. While tho government
might have access to required

nonitoring data under the law. as some
itiilusirv oommeciers It ;vo 'aivgestud, i
erivtiega of that nainr; would clonk

underlying facts needed to determine
whether such data were accurate.

4. An audit privilege would breed
litigation, as both parties struggled to
determine what material fell within its
scope. The problem is compounded by
the lack of any clear national standard
for audits. The "in camera” (i.e., non-
public) proceedings used to resolve
these disputes under some statutory
schemes would result in a series of
time-consuming, expensive mini-trials.

5. The Agency’s policy eliminates the
need for any privilego as against the
governmgqnt, by reducing civil penalties
and criminal liability for those
companios that audit, disclose and
correct violations. The 1995 Price
Waterhouse survey indicated that
companies would expand their auditing
programs in exchange for the kind of
incentives that EPA provides in its
policy.

6. Finally, audit privileges are
strongly opposed by the law
enforcement community, including the
National District Attorneys Association,
as well as by public interest groups.
(See, e.g.. Docket. 11-C-21. [I-C-28. II-
C-52, IV-G-10, II—-€-25. IT-C-33, II-C-
52, I€-48, and 11-6—3 through II-6—
24.)

G Effect on States

The final policy reflects EPA's desire
to develop fair and effective incentives
for self-policing that will have practical
value to states that share responsibility
for enforcing federal environmental
laws. To that end, the Agency has
consulted closely with state officials in
developing this policy, through a series
of special meetings and conference calls
in addition to the extensive opportunity
for public comment. As a result. EPA
believes its final policy is grounded in
commonrsense principles that should
prove useful in the development of state
programs and policies.

As always, states are encouraged to
experiment with different approaches
that do not jeopardize the fundamental
national interest in assuring that
violations of federal law do not threaten
the public health or the environment, or
make it profitable not to comply. The
Agency remains opposed to state
legislation that does not include these
basic protections, and reserves its right
to bring independent action against
regula‘ad entities for violations of
federal low that threaten human health
or tho environment, reflect criminal
conduct or repeated noncompiiance, or
allow one company ?0 make a
substantial profit at tim expense of its
law-abiding competitors. Where n stale
has obtained appropriate sanctions
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needed to deter such misconduct, there
is no need for.EPA action.

H Scope of Policy

EPA has developed this document as
a policy to guide settlement actions.
EPA employees will be expected to
follow this policy, and the Agency will
take steps to assure national consistency
in application. For example, the Agoncy
will make public any compliance
agreements reached under this policy,
in order to provide the regulated
community with fair notice of decisions
and greater accountability to affected
communities. Many in the regulated
community recommended that the
Agency convert the policy into a
regulation because they fell it might
ensure greater consistency and
predictability. While EPA is taking steps
to ensure consistency and predictability
and believes that it will be successful,
the Agency will consider this issue and
will provide notice if it determines that
arulemaking is appropriate.

Il. Statement of Policy: Incentives for
Self-Policing

Discovery, Disclosure, Correction 3nd
Prevention

A. Purpose

This policy is designed to enhance
protection of human health and the
environment by encouraging regulated
entities to voluntarily discover, disclose,
correct and prevent violations of federal
environmental requirements.

B. Definitions

For purposes of this policy, the
following definitions apply:

"Environmental Audit" has the
definition given to it in EPA's 1986
audit policy on environmental auditing,
i.e., "a systematic, documented,
periodic and objective review by
regulated entities of facility operations
and practices related to meeting
environmental requirements."

“Due Diligence" encompasses the
regulated entity's systematic efforts,
appropriate to the size ar.d nature of its
business, to prevent, detect and correct
violations through all of the following:

(a) Compliance policies, standards
and procedures that identify how
employees and agents are to meet the
requirements of laws, regulations,
permits and other sources of authority
for environmental requirements:

(b) Assignment of overall
responsibility for overseeing compliance
with policies, standards, and
procedures, and assignment of specific
responsibility for assuring compliance
at uach facility or operation;
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(c) Mechanisms for systematically
assuring that compliance policies,
standards and procedures are being
carried out, including monitoring and
auditing systems reasonably designed to
detecTand correct violations, periodic
evaluation of the overall performance of
the compliance management system,
and a means for employees or agents to
report violations of environmental
requirements without fear of retaliation;

(d) Efforts to communicate effectively
tho regulated entity’s standards and
procedures to all employees and other
agents;

(e) Appropriate incentives to
managers and employees to perform in
accordance with the compliance
policies, standards and procedures,
including consistent enforcement
through appropriate disciplinary
mechanisms; and

(f) Procedures for the prompt and
appropriate correction of any violations,
and any necessary modifications to the
regulated entity's program to prevent
future violations.

"Environmental audit report” means
the analysis, conclusions, and
recommendations resulting from an
environmental audit, but does not
include data obtained in, or testimonial
evidence concerning, the environmental
audit.

"Gravity-based penalties" are that
portion of a penalty over and above the
economic benefit., i.e., the punitive
portion of the penalty, rather than that
portion representing a defendant's
economic gain from non-compliance.
(For further discussion of this concept,
see "A Framework for Statute-Specific
Approaches to Penalty Assessments”,
#GM-22,1980, U.S. EPA General
Enforcement Policy Compendium).

"Regulated entity” means any entity,
including a federal, state or municipal
agency or facility, regulated under
federal environmental laws.

C. Incentives for Self-Policing
1. No Gravity-Based Penalties

Where the regulated entity establishes
that it satisfies all of the conditions of
Section D of the policy, EPA will not
seek gravity-based penalties for
violations of federal environmental
requirements.

2. Reduction of Gravity-Based Ponalties
by 75%

EPA will reduce gravity-based
punalties for violations of federal
environmental requirements hy 75i:> so
long as the regulated entity satisfies all
of the conditions of Section 1)121
through 0(9) hulmv.

3. No Criminal Recommendations

(@ EPA will not recommend to the
Department of Justice or other
prosecuting authority that criminal
charges be brought against a regulated
entity where EPA determines that all of
the conditions in Section D are satisfied,
so long 83 the violation does not
demonstrate or involve:

(i) a prevalent management
philosophy or practice that concealed or
condoned environmental violations: or

(i) high-level corporate officials’ or
managers' conscious involvement in, or
willful blindness to, the violations.

(b) Whether or not EPA refers the
regulated entity for criminal prosecution
under this section, the Agency reserves
the right to recommend prosecution for
the criminal acts of individual managers
or employees under existing policies
guiding the exercise of enforcement
discretion.

4. No Routine Request for Audits

EPA will not request or use an
environmental audit report to initiate a
civil or criminal investigation of the
entity. For example, EPA will not
request an environmental audit report in
routine inspections. If the Agency has
independent reason to believe that a
violation has occurred, however, EPA
may seek any information relevant to
identifying violations or determining
liability or extent of harm.

D. Conditions

1. Systematic Discovery

The violation was discovered through:

(a) an environmental audit; or

(b) an objective, documented,
systematic procedure or practice
reflecting the regulated entity’s duo
diligence in preventing, detecting, and
correcting violations. The regulated
entity must provide accurate and
complete documentation to the Agency
as to how it exercises due diligence to
prevent, detect and correct violations
according to the criteria for due
diligence outlined infection B. EPA
may require as acondition of penalty
mitigation that a description of the
regulated entity’s due diligence efforts
be made publicly available.

2. Voluntary Discovery

The violation was identified
voluntarily, and not through a legally
mandated monitoring or sampling
requirement prescribed by statute,
regulation, permit, judicial or
administrative order, or consent
agreement. For example, the policy does
not apply to:

@ emissions violations detected
throui>li ai ontinuous emissions monitor
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(or alternative monitor established in a
permit) where any such monitoring is
reauired;

Ib) violations of National Pollutant
Discharge Elimination System (NPDES)
discharge limits detected through
required sampling or monitoring;

(c) violations discovered through a
compliance audit required to be
performed by the terms of a consent
order or settlement agreement.

3. Prompt Disclosure

The regulated entity fully discloses a
specific violation within 10 days (or
such shorter period provided by law)
after it has discovered that the violation
has occurred, or may have occurred, in
writing to EPA,

4. Discovery and Disclosure
Independent of Government or Third
Party Plaintiff

The violation must also be identified
and disclosed by the regulated entity
prior to;

(a) the commencement of a federal,
state or local agency inspection or
investigation, or the issuance by such
agency of an information request to the
regulated entity; “

(b) notice of acitizen suit;

(cj the filing of a complaint by a third
party,

(d) the reporting of the violation to
EPA (or other government agency) by a
"whistleblower" employee, rather than
by one authorized to speak on behalf of
the regulated entity; or

(e) imminent discovery of the
violation by a regulatory agency;

5. Correction and Remediation

The regulated entity corrects the
violation within 60 days, certifies in
writing that violations have been
corrected, and takes appropriate
measures as determined by EPA to
remedy any environmental or human
harm due to tho violation. If more than
60 days will be needed to correct the
violation(s), the regulated entity must so
notify EPA in writing before the 60-day
period has passed. Where appropriate.
EPA may require that to satisfy
conditions 5and 6, a regulated entity
enter into a publicly available written
agreement, administrative consent order
or judicial consent decree, particularly
where compliance or remedial measures
are complex or a lengthy schedule for
attaining and maintaining compliance
or remediating harm is required;

6. Prevent Recurrence

The regulated entity agrees in writing
to lake steps to prevent a recurrence of
the violation, which may include
improvements to its environmental
auditing or due diligence efforts;
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7. No Repeat Violations

The specific violation (or closely
related violation) hos not occurred
previously within the past three years at
the same facility, or is not part of a
pattern of federal, state or local
violations by the facility's parent
organization (if any), which hove
occurred within the past five years. For
the purposes of this section, a violation
is:

(a) any violation of federal, state or
local environmental law identified in a
judicial or administrative order, consent
agreement or order, complaint, or notice
of violation, conviction or plea
agreement; or

(b) any act or omission for which the
regulated entity has previously received
penalty mitigation from EPA ora state
or local agency.

8. Other Violations Excluded

The violation is not one which (i)
resulted in serious actual harm, or may
have presented an imminent and
substantial endangerment to. human
health or the environment, or (ii)
violates the specific terms of any
judicial or administrative order, or
consent agreement.

9. Cooperation

Tho regulated entity cooperates as
requested by EPA and provides such
information as is necessary and
requested by EPA to determine
applicability of this policy. Cooperation
includes, at aminimum, providing all
requested documents and access to
employees and assistance in
investigating the violation, any
noncompliance problems related to the
disclosure, and any environmental
consequencos related to the violations.

E. Economic Benefit

EPA wiill retain its full discretion to
recover any economic benefit gained as
aresult of noncompliance to preserve a
"lavel playing field" in which violators
do not gain a competitive advantage
over regulated entities that do comply.
EPA may forgive the entire penalty for
violations which meet conditions t
through 9 in section D and, in the
Agency's opinion, do not merit any
penalty due to the insignificant amount
of any economic benefit.
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F. Effect on State Law, Regulation or
Policy

EPA will work closely with states to
encourage their adoption of policies that
reflect the incentives and conditions
outlined in this policy. EPA remains
firmly opposed to statutory
environmental audit privileges that
shield evidence of environmental
violations and undermine the public's
right to know, as well as to blanket
immunities for violations that reflect
criminal conduct, present serious
threats or actual harm to health and the
environment, allow noncomplying
companies to gain an economic
advantage over their competitors, or
reflect a repeated failure to comply with
federal law. EPA will work with states
to address any provisions of state audit
privilege or immunity laws that are
inconsistent with this policy, and which
may prevent atimely and appropriate
response to significant environmental
violations. The Agency reserves its right
to take necessary actions to protect
public health or the environment by
enforcing against any violations of
federal law.

G. Applicability

(1) This policy applies to the
assessment of penalties for any
violations under all of the federal
environmental statutes that EPA
administers, and supersedes any
inconsistent provisions in media-
specific penalty or enforcement policies
and EPA’s 1986 Environmental
Auditing Policy Statement.

(2) To the extent that existing EPA
enforcement policies are not
inconsistent, they will continue to apply
in conjunction with this policy.
However, aregulated entity that has
received penalty mitigation for
satisfying specific conditions under this
policy may not receive additional
penalty mitigation for satisfying the
same or similar conditions under other
policies for the same violation(s), nor
will this policy apply to violations
which have receivod penalty mitigation
under other policies.

(3) This policy sets forth factors for
consideration that will guide the
Agency in the exercise of Its
piosecutorial discretion. It states the

22, 1995 / Notices

Agoncy’s views as to the proper
allocation of its enforcement resources.
The policy is not final agency action,
and is intended as guidance. It does not
create any rights, duties, obligations, or
defenses, implied or otherwise, in any
third parties.

4 This policy should be used
whenever applicable in settlement
negotiations for both administrative and
civil judicial enforcement actions. It is
not intended for use in pleading, at
hearing or at trial. The policy may be
applied at EPA’s discretion to the
settlement of administrative and judicial
enforcement actions instituted prior to.
but not yet resolved, as of the effective
date of this policy.

H. Public Accountability

(1) Within 3 years of the effective date
of this policy. EPA will complete a
study of the effectiveness of the policy
in encouraging:

(@) changes in compliance behavior
within the regulated community,
including improved compliance rates;

(b) prompt disclosure and correction
of violations, including timely and .
accurate compliance with reporting "
requirements;

(c) corporate compliance programs
that are successful in preventing
violations, improving environmental
performance, and promoting public
disclosure;

(d) consistency among state programs
that provide incentives for voluntary
compliance.

EPA will make the study available to
the public.

(2) EPA will make publicly available
the terms and conditions of any
compliance agreement reached under
this policy, including the nature of the
violation, the remedy, ani the schedule
for returning to comph'.'ce.

|. Effective Date

This policy is effective January 22,
1996.

Dated: Decomber 18.1995.
Steven A. Herman,
Assistant Administratorfor Enforcement and
Compliance Assurance.
|FR Doc. 95-31146 Filed 12-21-95: 8:45 ami
BILLING COOB U40-60-P
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TONY KNOWLES. GOVERNOR

PLEASE REPLY TO:
I/D'riCNE 907)259-5 B0
DEPARTMENT OF LAW EAX: E90 72697
1 KEY SANK BUILDIN
OFFICE OF THEATTORNEY GENERAL 150CU3HMAN§_'. gUlTEZOO

Fairbanks, alaska 9970120.
PHONE: ~ (90/)251-23
FAX. 907)251-2520

April 25, 1996

VIA FACSIMILE MD MAIL

Honorable Joe Green

Chairman, House Resources Committee
State of Alaska

State Capitol

Juneau, Alaska 99301-1182

Re: CSSB 199(FIN); An Act relating to environmental
audits and health and safety audits to determine
compliance with certain laws, permits, and
regulations.

Dear Representative Green

Yesterday, I testified before the House Resources
Committee vregarding CSSB 199 (FIN). During my testimony, you
requested that I submit a summary of my testimony 1in a letter

because of time constraints.

As | explained in my testimony, | am concerned that CSSB
199 (FIN) may compromise or even jeopardize Alaska®"s federally
approved and federally funded OSHA program.

In order to understand how this bill may affect Alaska“"s
OSHA progranm, it is 1important to understand the vrelationship
between Alaska®s OSHA program and the federal OSHA program.

In the mid-1970°"s, the U.S. Congress enacted the
Occupational Safety and Health Act (“0SHA™). 29 U.S.C. 8 650.
Congress gave the U.S. Department of Labor the power to promulgate
workplace safety standards. Congress also gave the U.S. Department
of Labor the right to enter workplaces and conduct inspections. 29
Uu.s.C. & 657. In 29 U.S.C. & 657, Congress gave the U.S.
Department of Labor the authority to subpoena persons and documents
when it conducts 1inspections.
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In the Occupational Safety and Health Act, Congress also
provided that the U.S. Department of Labor could approve a state
OSHA plan so long as the state OSHA plan was as effective as
federal OSHA. 29 U.S.C. & 667. There are about 26 federally
approved state plans.

In 29 C.F.R. & 1952.240, the U.S. Department of Labor
approved Alaska ® state plan because it is as effective as the
federal program. AS 18.60.030(5). Consequently, the U.S.
Department of Labor oversees Alaska"s state OSHA program and
substantially funds the program.

CSSB 199 (FIN), 1in my opinion, will make our state OSHA
program less effective than the federal OSHA program in two ways.

First, CSSB 199 (FIN) creates a privilege for “audits. ™
The federal OSHA program has no such privilege. Currently, when
the Alaska Department of Labor conducts its investigation, it, like
the U.S. Department of Labor, can subpoena documents from an

employer. AS 18.60.083. This bill will prevent the Alaska
Department of Labor from subpoenaing audit information that the
U.S. Department of Labor can subpoena. Documents, such as audits,
can provide very important evidence, particularly in cases where an
employer has willfully violated an OSHA regulation.
AS 18.60.095(a)- It is very difficult to prove an employer®s state

of mind; often the Alaska Department of Labor must weigh the
employer®s word against an employee®s word. Under CSSB 199(FIN),
the Department would net be able to obtain audit information which
might demonstrate that the employer knew of the violation and
knowingly chose not to correct the violation. In contrast, the
U.S. Department of Labor could obtain this information during its
inspection.

Second, CSSB 199(FIN) provides immunity 1in certain
situations. The U.S. Department of Labor does not provide
employers with immunity. Consequently, the U.S. Department of
Labor could bring OSHA citations against employers, that the Alaska
Department of Labor could not bring.

Of all of the states that have passed bills similar to
CSSB 199(FIN), I am only aware of one state that has expanded the
audit privilege/immunity beyond environmental audits. To my
knowledge, only Texas has expanded the audit privilege/immunity to
“‘flealth and safety audits.” Texas does not have a federally
approved state OSHA plan. Consequently, the U.S. Department of
Labor conducts workplace safety inspections in Texas. Federal OSHA
enforcement would not be affected by the Texas law.

Alaska would be the first state, which has a federally
approved OSHA state plan, that passed a law expanding the audit
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Honorable Joe Green April 25 1996
Chairman, House Resources Committee Page 3
Our file: 661-96-0509

privilege/immunity to workplace safety inspections. Attached 1is a
letter from tho U.S. Department of Labor 1indicating that CSSB
199 (FIN) may jeopardize Alaska®s OSHA plan.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Toby N. Steinberger
Assistant Attorney General

Enclosure
TNS:akb

cc: Senator Loren Leman

Honorable Commissioner Tom Cashen
Department of Labor

Patrick Pourchot, Legislative Director
Office of the Governor

Deborah Behr, Assistant Attorney General
Legislation & Regulations Section
Department of Law

Marie Sansone, Assistant Attorney General
Department of Law

Chrystal Smith, Legal Administrator
Department of Law
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U.S. Department of Labor Occupational Safety and Health Administration
1111 Third Avenue, Suite 715
Seattle, Washington 98101-3212

Telephone: (206) 553-5930
FAX: (206) 553-6499

Replyto the Attention of: STP 1-1/jrs

April 23, 1996

The Honorable Tom Cashen, Commissioner
Alaska Department of labor

P,0. Box 21149

Juneau, AK 99802-1149

Dear Commissioner Cashen:

Per your request we have performed a preliminary review of Alaska Senate Bill 199 regarding
privileges and immunities related to disclosure of certain self-audits. Based on this review, it appears
that the Bill, as written, would substantially impact current enforcement ofthe stare’s occupational
safety and health laws. It is our opinion that the provisions ofthe Bill would materially change the
burden ofprooffor safety and health standards violations classified as willful, making it much more
difficult to sustain a willful violation.

We might concur in a provision to disallow the state from citing retroactively violations that an
employer finds, himself inthe course of an internal audit (a policy we believe might actually be in the
interest of safety); but this legislation attempts to bold an employer immune and create a new
privilege disallowing the state to use the employers business records as evidence of knowing or
intentional wrong doing when the state finds subsequent violations, a sort of corporate right against
self-incrimination, We believe that, if enacted into law, this legislation could leave the Alaska
occupational safety and health program in a situation in which it could be reasonably argued that the
program is less effective than the federal program and subject to planwithdrawal proceedings.

Again, please be aware that this assessment is preliminary. We would be pleased to provide an in-
depth review' and legal analysis ifyou so desire; however, such an analysis would require significantly
more time to complete.

Richard S. Terrili
Acting Regional Administrator
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Testimony of Jack K. Fhclps, Executive Director
In support of CSSB 199(RES)
Offered to the Senate Finance Committee
March 26,1996

Mr. Chairman, members of the committee:

My name is Jack Phelps and | am Executive Director of the Alaska Forest Association. The timber
industry and the Association support the concept of environmental and safety self-audits, as embodied in
the Resources Committee substitute for Senate Dili 199. The Association believes that the true purpose
ofenvironmental laws is to protect the environment, and of safety laws to protect people. Their purpose
isnot to levy fines nor to provide a source of Income and jobs for bureaucrats. Self-audits promote this true
purpose.

Too often, companies, especially smaller companies, con ill afford to contact agencies regarding
known or suspected problems. They fear the result of such contacts will be crippling fines or the discovery
of new, unsuspected problems which could put them out of business. With the self-audit concept,
companies will be given new incentive to work towards compliance and the assurance that agencies will
truly be available to help them get there without the threat of bankruptcy.

The concepts developed in CSSB 199(RIiS) are not untried. Other states, notably Texas, have
implemented environmental self-audits with a good measure of success. While it may require a shift of
emphasis for some of our agencies, similar laws can work equally well in Alaska.

The AFA appreciates the 19th Legislature’s efforts to develop practical efficiencies in areas of
government interaction with private industry. CSSIJ 199(RES) is a prime example of those efforts. The
ANA also appreciates the willingness of the Resources Committee to work with timber and mining
companies to ensure the present bill reflects their needs in the real world. Please pass CSSB 199(RES) on
for consideration by the full Senate as quickly as possible.

SRRVINO AIASKA'S FORF-ST INDUSTRY
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April 23,1996

Mr. Robert C. Bundy

United States Attorney
District of Alaska at Anchorage
Federal Building & U.S. Courthouse
222 West 7th Avenue, #9, Room 253
Anchorage, Alaska 99513-7567

Dear Mr. Bundy:

I am responding to your April 19 letter to Rep. Joe Green regarding Senate Bill 199,
legislation | introduced to create incentives for regulated entities to conduct environmental, health
and safety self-audits. Your letter disappointed me in that it misstates both the intent and the

substance of the legislation.

SB 199 is neither "anti-environment"” or "anti-law enforcement”, as you charge. Instead, it
will have just the opposite effect. | speak from my 22 years in Alaska as a consulting
civil/environmental engineer. | have helped many clients respond to environmental challenges.
Additionally, 1 have worked as a commercial fisherman for most of my life. | have a personal
stake in environmental protection.

Many of your arguments mirror objections the Knowles Administration has already raised,
and to which we have already responded in other foiums. I will not revisit those issues here.
However, original issues you have raised deserve comment

First, you describe the immunity provision as "radical”, but then praise the EPA's new
immunity policy which was finalized in December 1995. The two are not in conflict There are
certainly differences between SB 199 and the EPA approach, and for various reasons we believe
our approach is superior. However, the similarities far outweigh the differences. To say that you
"endorse and support” the EPA policy while condemning SB 199 as "radical” only betrays your
unsupported bias against the approach that many states are taking.

Under EPA's new policy, the agency will not seek any gravity-based penalties for
violations that are discovered through a self-audit and promptly reported to the agency. Just like
SB 199, the EPA attaches many conditions to the benefit: the violations reported must not have
resulted in serious harm to the environment, repeat offenders are excluded, the regulated entity
must correct the problem and take steps to prevent future recurrence, etc.

However, the immunity provision in SB 199 is actually stricter in some respects. For
example, immunity is available only if a business first provides notification to the agency of its
intent to conduct an audit. The EPA policy has no such requirement In addition, EPA offers a
75% reduction in penalties even if the reported violations were not discovered through a self-audit
In contrast, immunity in SB 199 is allowed only for violations that arise from a self-audit. Given
these realities it is nonsensical to praise EPA's policy while labeling SB 199 as "radical”.

Your second point is that the audit privilege would "[allow] facts that are important to the
protection of public health and the environment to be hidden from public view and from
government officials." However, SB 199 provides in Section 09.25.465 that any document,
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communication, datum, repoi: or other information that must be maintained or reported as part of
an existing law, regulation, or permit requirement is not covered by the self-audit privilege.
Furthermore, privilege cannot be claimed for information that a regulatory agency obtains through
its own monitoring or sampling, nor does the privilege apply if the regulatory agency obtains
information from a third party or a "whistleblower".

These resuictions on the privilege beg the following question: what is the information that
agencies routinely use in enforcement proceedings that will be denied to them if a self-audit
privilege is enacted in Alaska? | have never received a satisfactory answer to this question. In
fact, objections like yours have been aired in 16 other states which have passed audit privilege
laws, and each state found these arguments wanting.

You may also be aware that there are now 10 other states where self-audit privilege and/or
immunity bills have been approved by at least one house of the legislature. A bill has been
introduced in Congress as well. Our Congressman Don Young is one of six original cosponsors
of the federal legislation.

Clearly, self-audit privilege and immunity legislation is an idea that is gaining popularity.
Rather titan resisting this trend, the Department of Justice and the Environmental Protection
Agency ought to become constructively involved in these efforts. However, a prerequisite to
constructive involvement is that federal agency leaders must rid themselves of the mindset that

"Washington knows best" on every issue.

Sincerely,

Loren Leman
Chairman, Senate Resources Committee

cc: Representative Joe Green
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Thank you for the opportunity to provide testimony on Committee Substitute for Senate Bill 199,
regarding environmental, health and safety self-audits for businesses.

My name is Pamela LaBolle, and | am President ofthe Alaska State Chamber of Commerce. The
State Chamber represents approximately 700 member businesses statewide which provide jobs to
nearly 70,000 employees. Our network ofrepresentation also includes the 6000 business members
ofthe local Chambers of Commerce throughout Alaska. As the Voice of Business, ASCC’ mission
is to create a climate in our state that is conducive to a strong private sector economy.

I am here today to speak in support of CSSB 199. This legislation provides businesses with an
opportunity to conduct self-audits in an effort to assure they are in compliance with environmental,
health and safety laws. We believe this creates an incentive for businesses who find they have
inadvertently been out of compliance with a law or regulation to voluntarily correct their actions and
strive to operate in the acceptable and prescribed manner.

The issues of disclosure of privileged information and the presumption of immunity are important
ones. When voluntarily disclosing evidence of a self-incriminating nature, businesses need some
assurance that the evidence they provide does not place them in a position ofjeopardy. Although
the State may have agreed not to prosecute on compliance issues discovered through self-audit,
businesses would be loath to put themselves in a position to be sued by a third party, such as a
special interest group. We hope the Rules of Procedure that govern criminal and civil cases provide
the necessary safeguards for self-auditing businesses.

We believe that government should strive to be supportive of business activity, with an attitude of
partnership rather than that of a watchdog. SB 199 brings us closer to the more user-friendly
regulatory environment the State Chamber has been advocating. Therefore, we urge the committee's
support of CSSB 199.
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U.S. Department of Justice

United States AttorneX
District ofAlaska at Anchorage

FederalBuilding €U.S. Courthouse .
222 \West TthAvatut, #0, Room 253 Comnureiah %OO 271-507}
Anchorage, Alaska 99513-7%61 Foe Number: (907)271-3224

April 19, 1996

Representative Joe Green

Chairman, House Resources Committee
state of Alaska

State Capitol

Juneau, Alaska 99801-1182

Re: Senate Bill 199? An Act relating to environmental
audits and health and safety audits to determine
compliance with certain laws, permits, and regulations.

Dear Representative Green:

I am writing to express my serious concerns about legislation
such as Senate Bill 199, which would establish an evidentiary
privilege for environmental audits and <create immunity for
violators in certain circumstances. While I normally do not
comment on pending state legislation, this legislation implicates
significant federal -interests. First, 1in Alaska as in most states,
federal environmental laws are implemented largely through
federally-approved state programs. By impairing a state"s ability
to enforce its own programs, this legislation would have the effect
of impairing the enforcement of federal law. State privilege laws,
some of which even include penalties against government officials
who make disclosures of privileged information, would make it more
difficult for the states to refer matters for federal enforcement.
Second, defendants may attempt to raise state privileges in federal
proceedings. While we believe these privileges would not apply, at
a minimum, valuable resources would be wasted in litigation. Thus,
there are strong reasons for federal law enforcement officials to
be concerned about state legislation that would create a new
evidentiary privilege or immunity.

I agree with Attorney General Reno®"s view that, properly
implemented, environmental audits and other self-policing
activities are useful tools of responsible businesses. Like the
Attorney General, however, I am strongly opposed to legislation
that would create a new privilege establishing a legal right to
conceal from the public and from public officials a new class of
secret information - information relating to environmental



04m'10/ 06 17:09 ©9072713224 US ATTNY ANCH ©003/005

Representative Jo©® Groen
April 19, 1996
-2-

violations and to potential risks to public health and the
environment. Equally radical would be the enactment of a new
immunity law that would protect environmental violators from
enforcement, and I share her opposition to new immunity provisions,

as well.

The attomey-client privilege and work product doctrine
already protect Crow disclosure certain materials that bear upon
litigation, and courts and legislatures consistently have rejected
efforts to extend those protections beyond their well-established
boundaries. There is no demonstrated need for a new and much
broader evidentiary privilege for environmental audits. Available
information indicates that, as a matter of good business practice,
an 1increasing number of firms are performing audits without any
audit privilege, surveys also indicate that strong environmental
enforcement has served as a major Incentive for companies to self—

audit, as well as to comply with the law.

An evidentiary privilege for audits would impede law
enforcement by allowing facts that are important to the protection
of public health and the environment to be hidden from public view
and from government officials; thus, it would inhibit the operation
of the very engine that drives audit efforts. Both compliance with
the law and corporate accountability are more likely to occur
within the context of openness than 1in secrecy. In addition, a
privilege would 1inhibit and even prevent employees ot businesses
that violate the law from coming forward to report their employers *
transgressions, thereby cutting off a very valuable source of
information needed for the protection of the public.

Moreover, a privilege statute would mire enforcement efforts
in a tangle of litigation over the applicability and reach of the
privilege and the scope of exemptions. Critical terms in the
statute are broad or 1ill-defined, and there are no established
definitions or standards for environmental audits. This added
litigation would consume scarce judicial, prosecutorial and
investigative resources. Underlying health and environmental
problems could be 1left uncorrected and the public unprotected

during the resulting delays.

An environmental audit privilege also would be highly
susceptible to abuse. Many of our criminal cases 1involve
defendants who make false statements to government officials to
conceal their environmental violations, and it would be an easy
matter for these defendants to label ordinary internal
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communications after-the-fact as "audits”™ or "self-evaluations™ and
assert false claims of privilege simply to delay an investigation.
They could use the privilege even to shield continuing violations
and ongoing criminal conduct. The public would be justifiably
upset if the government were prevented from obtaining information
about a violation that led to widespread damage or serious injury
because of a claim of audit privilege.

The <creation of immunity for those who under ~certain
circumstances "voluntarily"” disclose their violations to the
government would be equally unwise, having the potential to allow
serious environmental violators to escape responsibility for their
wrongdoing when, after the fact and after the damage has been done,
they come forward and disclose their actions. An immunity
provision would have the perverse effect of actively discouraging
proactive environmental management, since companies and individuals
could immunize themselves retroactively even after causing serious
harm simply by initiating action to correct problems only
prospectively. This is unconscionable in an area of law designed
to protect the health and safety of the public, especially where
the violations at issue may have endangered the public or resulted
in long-term environmental harm. It would place law-abiding
companies at a competitive disadvantage and is unparalleled in any
other enforcement context.

Finally, as a positive alternative to the proposed
legislation, a number of policies and a wide range of programs have
been developed and implemented at the federal Ilevel to encourage
and promote voluntary environmental auditing and compliance,
without the need for a deleterious audit, privilege or the
unnecessary granting of blanket immunity. For example, the United
States Environmental Protection Agency recently adopted and
published a broad and comprehensive new policy on incentives for
self-policing (including environmental auditing) to address exactly
the concerns that have driven the proposed legislation here. The
Department endorses and supports that policy, which is consistent
with existing policies within the Department that already require
that prosecutors take into account self-auditing, eelf-ovaluation
and voluntary disclosure as important mitigating factors 1in the
exercise of criminal prosecutorial discretion. The Department
further supports the use of the EPA policy, 1in conjunction with
other applicable policies, in the settlement of civil environmental
enforcement actions.

Taken together, the policies of both EPA and the Justice
Department contain the right mix of strong enforcement for
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wrongdoers and leniency for good actors to ensure continued
protection of the public and of the nation®s environment. I would
be happy to arrange for representatives from ERA and the Department
to share with you ways in which these policies and programs could
be adapted for use in this state.

With *11 of these points in mind, it is clear that legislation
of the type proposed is both anti-environment and anti-lav
enforcement. Without a demonstrated need for 1its enactment, it
would disrupt law enforcement efforts, prolong litigation, place an
enormous burden upon public resources, conceal truth, frustrate
efforts to protect public health and the environment, and provide
violators with an unfair economic advantage over their law-abiding
competitors.

RCB;kjro

cc; Senator Loren Leman
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Alaska Oil and Gas Association

121 W. Fireweed Lane, Suite 207

Anchorage, Alaska 99503-2035

Phone: (907)272-1481 Direct (907)272-7424 Fax: (907)279-8114
L A (Ardie) Gray, Public Affairs Manager

MEMO

VIA FACSIMILE -12 Pages including cover

April 19,1996

To: Mike Pauley

From: Ardie Gray

Subject: AOGA Recommended Amendments to CSSB 199
Mike:

Attached are draft AOGA recommended changes to CSSB 199. We wanted to get these changes to
you today, however, they’re still in draft form. We’d like to have Monday for review and finalize
the changes on Tuesday morning. 1fyou can’t wait, please consider these amendments in draft
form. (FY1: We sent the changes to ADEC and AKOSHA and asked for their input by Monday
also.)

CONGRATULATIONS on getting Municipal League endorsement
Please call with comments.

Thanks.

Attachment
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YS '/ 1t Anauditi |s not IJonvneﬁedl co)Y nced hv owneJ %U(%Deratorater
0s earning of or receivi %an 0 C|a notrce o mpending thspection or
(YA Investigation bv a government agency.

This section dogs not limitthe right 0 JA PERSON] an owner or operator \/ M1/
to agree to conduct and d|sc|ose an audit report.

Sec 0925475 VOLUNTARY DISCLOSURE: IMMUNITY".
hce a( rovn1edb IS ect|on ;APERSON N OWNer or 0 era]tor
Ci ake avo unta ) ure 0 darnolatlon an environm nta or

i s tmrﬁﬂﬁesﬁ erﬁya'ﬁvéél n%?ratw?a)t cFvﬁtt% BIINAL ”rﬁ%‘%ﬁﬁ?ﬁ

Lneﬁfa%“or SR @%EM% e o OHe”asc %‘ure‘“t s
nknown to the%lﬁggg OWner or operator maﬁnngtne Isclosure.
0 A dlsclosure Is voluntary for the purposes of this section only if
hed| osu tr 5
e HLR B0 s
5
Maw Taxi IM arling fOFIFTFD TFXTRRACKFTFD1
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Ht disclosure was made In wrrtrng by certified mail or nantk
e vered 0 a representattve an agencyt at has regulatory
aut ority with regard to the violation distlosed:

an invest) atron of t e otentral non-compllanca [V
3 Was not tiated orf |Ootenéebnon C0 pranc J\)I l[ H8N
Was not Inge ﬁendenty |tecte an agenc wrt force
urrsgrcéron ore the disclosure was made U n cert re ma
and-dellvery. to a re resentatrve o an a cg und er
Ioaraqran te enc ste ureno vr tan
nvestigation 0o en ra non- com rance was
(nrtrate B gotentra on-com nce O(FI was
tected fore receipt of t ecertr e mar and ivered
notification:;
the disclosure . alises out of a voluntary environmental or health
4 and sat%yaudr y

= (5) a[tPERS%N] owner or o erator who makes Hte disclosure

nrtr s, Within“a reas ablte e, an agrg“) rate e ort fo achieve
comp jance, pursues that effort with du enge and corrects or
|mﬁeme t5'a series of mea nres desr ned to remedy the
nohcompdance v/ithin a reasonable time;

]lD *x (O the PERSON)7 aner or o erator making the drscloaure

cooperates with ¢ aPépro eagenc In¢ nnectan Wt
Rves(!% fron of the potential non-compliance %ssues entified In
the cosure and agreﬁs under terms of a confident ral
reeme t]o disc/ose to the a encPr on request of the a en
the arlt<o the aud rggortthat escribes the mtplementat
Prtac ing system developed to correct noncom “a ce
mprove currént compliance, or prevent f ure noncompllance:

an
the violation did not result In substantjal Injury to one or more

Y ersons at tﬁe site or substantra? t? srteJ Warm to persons,
Broperty or the environment.

c Adrscl sure is notvquntar or purpqses of this sectjon ifitis a report to
© rp?ator}/ a encly thtlrredpsoP(f %y a specrtrc condition IDo an
orcement order or decr

The. appropriate re ulator N oD Iatlo restrictin
@ ineﬁf rpr munrt un eyAaSq%% y ssentait reve

evocation of state rrma 0vVer.a eral dele]ae 10 am |

rrcumstancesrrv ere E‘orma evoc tr ceer{ ngs- % tr]na
i ok
%4 90ma§not exceeﬁ mrnrmg ederalrequrrementgto maintain

NAW Tort nriArlirwri tDF! FTFD TFXTRRACKFTFM
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N\ V | primacy and must be confined to the specific Issues of CQneemn-relatiV
(JU ™ 1 to retention of state primacy.

THE IMMUNITY ESTABLISHED BY (A} F THIS SECTION DOES

NOT APPLY AND AN ADMINISTRATIVE, CIVIL OR CRIMINAL

PENALTY MAY BE IMPOSED UNDER APPLICABLE LAW IF THE
THE

U
D PERSON WHO MADE DISCLOSURE KNOWINGLY
0 EoMRMreb The BREToSES VAT %?v
9 @(

R R B
SHALRY L
AT R e e

. - E%EE%N‘Z%%%E%

F
IN SLH N
NS AT THE SITE OR

SONS, PROPERTY, OR EN
nal | nfAP N ner r
eaty at is Imposed on | Eea% atpseﬂ{ete

& |on o an_environmental” or aw
% owneroro erator has m deavoun Rl sur
tI e

e tp
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ST 5

L)

ction hut snot ranted immunit
n ert N sectl rbmay to the extent appropria
aw be mitigated by ,
(1) the voluntariness of the disclosure;

( 8rts by the disclosing party to conduct environmental or health
an yau Its;

(3 remediation;

eration with government officials Investigating the disclosed
4 VIO?E?IIOH and ! Jaing

En

D =

7
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5) nature of violation

Sl other relevant considerations.

i [“’% Wi ‘g@%ﬁo@”ﬁgﬂ ¢ %%E&Eéi b

R
A

h) The.immunity under this section does not apply If a caurt or
Y admm”?tra%vleylar riu,c?ge nnds ﬁwtthe Person c?a|m|%8 Yhe mmurﬂtyhas,
on or after the effective date of this Act,

(1) repeated an. Hmreasonable number of times or,coPtinuouﬂZ
committed V'ﬂ quns that are the samCF aﬁ,. or similar té),
violation for which Immunity Is sought under this section; an

(2 not attemgted to bnnﬂthe f?c l|t¥ oro&)erfmon, Into com ||anﬁe, f%
as to ¢on t||tutea r?a m of gisregard of environmental or healt
an sahety aws: In order to be ¢ ?sme(e a pattern, the Herson
must ae%pmmltte a series. of violations that were due to

te.and distinct events within a three-year period at the

separ
saﬁw ?acmty Or operation.

) A violation that has been yoluntarily disclosed and to which Immunit
0 ag\élﬁesl,mgst E)e qgient?fpefy |H a cI mﬁflange h?story rveypért as buenlﬁ
voluntarily aisclosed.

Wau/ Trtrt lnrinriirwi fDFI FTFD TFXT RRACFATFD]
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g rson s ?ot Immune under this se t|?n if the disclosure IS In a
proceeding relating to pipeline rates, tariffs, tares, or charges.

f mperson may not pe regmredJo waive immunity as a condition, of a
i ompiiance-Qian orsiMar agreement

5 10 The alp [0 nate.aaencv -Sliall TnoUo sueacr[mmal peqaltg ecauset
owner Or operator 1S Immune from administrative or Civil penalties under

|  thiS-SSCHfilL
Sec. 0925485 RELATIONSHIP TO OTHER RECOGNIZED PRIVILEGES.

E? ? s 4<0 do no ||m|t waive, or agroa?he te the scope or
gatureo stafutor or?ommon awp |V|Iege Including, the work 8 odch
octrine, the attorn P/ lent privile ny other privilege recognize
by a court with appropriate a thorlt |n thls state.

Sec. 09254XX, AUDITQR-ERTIH.CATIQN

fal The ro rlae requlator P{Wa enc av.ado treasona le reaulahons to

~est ab vount [ et| jcatipn r 0.adency |pav
require envwonmenl%l It and saPety ?s t0 e co ducY J(p %

| certmed auditors.

Sec. 0925490 DEFINITIONS.
(a) InAS 0925450 -09.25490
audit re ort” mean a report that includes each doc
col#nI el ?tlon ot er %n tﬂmseI seut 0 ﬁa 8 ?)@%M?g
rom an e vwonmebtal or health and sa etgd audf

eneral C onents that may pe contained In a com Iet
re oo j p

d report, prepare an ayditor, mon| or, or S|m|Iar
B Rl el

ers zﬂ de a descri t|not(§1 coeo
d|t the n ormat|on alne nt e a a
at

concuslons [ecom Q%Jons &
dlces the y es of exnioits andq endices f
F@ econtane nan udlt eport an élpPortIH%
rmation t at 1S oIece r deveope
rlmar pUrpose Pi } coursa an
nV|ro mental or health and sarety audlt Including
O interviews with current or former employees;
(i) field notes and records of observations;

) findings, opinions, ,suggestions, copclusions,
) gmdar?ce nBtes r(}ra fts, %%d memoranda;

9
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(V) legal analyses;

(v) drawings;

(i photographs;

(vii) laboratory analyses and other analytical data;

(vi) Compu ter generated or electronically recorded
information;

(X) maps, charts, graphs, and surveys; and

X) other communications associated with an
¥ envnonmentaPor heaqth and safety audit;

B emorandaang docyments a Iyz* all or a portion of
ﬂ% matenals escriped In § 3 ﬁns paraBrap
Iscussing Implementation Issues; an

€ an Imrnlementaf glan or trackmg Ystem ‘o correct
opcom anc rpg)rove curfent compliance, or
Brevent uture noncompllan

(m The éerm alidlt report’ under this section does -Dot
P / include formal com un|cat| ns Or agreements between
an owner or opera or an the a roorata a ency
regaraing a ¢ mp|ance Imple ntation Pan or

strata”

(2 envnanentaI or health and safety audit" meansaconnden ial,
C cntle voluntary. Internal and red; spective. review, evaluatlorLor
Pﬁls 0 fur ent or oast conduct, practices and occurrences
resy tlng consequences, Includin gcassessments thatare a
%r of the owner ? ratorscomp ance managemenLavstem
d;Isconuted HteexP ?ta ontattwdp onfigential
Spec |? exclus veY esigned an underta ort
termlnln% compliance With environmenta tg
nd sa ylaw rmit fssued un er those Jaws co ucte
random ary or In'r sponsﬂ] articular event
e0 ner Or oper

QwWner or o eator dh € yee or %
W
e L
E %9\ ERTOAnP i ng 8% I g
P TOR, OR AN INDEPENDENT CONTRACTOR OF

-10.
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(A A REGULATED FACILITY OR OPERATION; OR

(B AN ACTIVITY AT A REGULATED FACILITY OR
OPERATION;]

(3) "environmental or health and safety law'* means

(A) a federal or state environmental or occupational health
and safety law; or

(B) a rule, regulation, or municipal ordinance adopted in
conjunction with or to implement a law described by (A)
of this paragraph;

[(4) "INTENTIONALLY" HAS THE MEANING GIVEN IN AS 11.81.900

») /
(5) "KNOWINGLY" HAS THE MEANING GIVEN IN AS 11.81.900 :J

(6) "owner or operator’ means a person who owns or operates a
regulated facility or operation;

(7) "penalty" means an administrative, fir. civil [ OR CRIMINAL]
NnNo y sanction Imposed by the state to punish a person for a violation of
a statute or rule; the term does not include a technical or remedial

provision ordered by a regulatory authority;

t [(8) "RECKLESSLY" HAS THE MEANING GIVEN IN AS 11.81.900 |]

jo o i

(9) 'regulated facility or operation” means a facility or operation that
Is regulated under an environmental or health and safety law.

To fully Implement the privilege and Immunity established under AS
09.25.450 -09.25.490, the term "'environmental or health and safety law"
and shall be construed broadly.

-11-
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DAVID E. ROGERS

ATTORNEY AND COUNSELOR AT LAW

211 Fourth Sircet, Suite ioh
P.0. Box 33932
Juneau, Alaska 99803
1907) 586-1107 Fax: (907) 5861097

April 22, 1996

Representative Joe Green
Co-Chairman

House Resources Committee
Capitol Building, Room 124
Juneau, Alaska 99801-1182

Dear Rep. Green:

I am writing this letter on behalf of the Council of Alaska
Producers. The Council is a non-profit Alaska corporation
whose members are essentially all of the major mining
companies that are actively exploring, developing and
operating in Alaska. We have carefully reviewed and
discussed CS for SB 199 (FIN) and urge 1its passage.

The Council strongly supports responsible, cost effective
incentive programs to encourage voluntary compliance with
environmental or health and safety laws. We believe that the
"self-audit" approach contained in the current CS - which
includes appropriate privilege and immunity provisions with
exceptions for bad guys and repeat offenders - is a well
balanced plan that will make a difference.

We hope you will agree with our assessment and pass a
reasonable version of the legislation out of committee at
your earliest convenience.



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 199 FIN
1996 LEGISLATIVE SESSION
Revision Date: 4/17/96 Dept. Affectech Department of Law
Title: m relating to environmental audits and health and BRU: Criminal Division/Civil Division
safety audits... Component: Criminal Division/General Legal Services
Sponsor: Senator Leman Oil. Gas & Mining, Environmental Law
Requester: House Resources Committee ‘COMPONENT SERIAL NO. 2085, 2087, 2091, 2092
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

Estimate of any current year (FY96) cost: $ 00

FULL-TIME A
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 09.25 and AS 12.45 by adding several new sections which, with respect to
environmental and health and safety laws, would create (1) a new evidentiary privilege; and (2) immunity from
criminal, civil, and administrative penalties.

Section 09.25.490 (a) (3) defines environmental and health and safety laws to include federal, state, and
municipal environmental and "occupational” health and safety laws. Under section 09.25.490 (b), the term
"environmental or health and safety law" is to be broadly construed.

Section 09.25.490 (a) (2) defines the term "environmental or health and safety audit" as the voluntary
review or assessment of compliance with environmental or health and safety laws. Under the bill, an audit may
be conducted randomly, regularly, spontaneously or in response to a particular event. Audits may be conducted
by owners or operators of a regulated facility or activity or by their employees or independent contractors.

fuo I-1 — A,
Prepared by: Richard I. Pegues, Director® Phone: 465-3672
Division: Administrative Services Date:. 4/17/96
Approved by Commissioner: Bruce M. Botelho, Attorney General Date: 4/17/96
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, coll the Governor's Legislative Office

(Rev 10/94) 96fisno.xIs/DBR Page 1 of 5



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB 199 (FIN)
1996 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

The bill broadly defines the term "audit report”™ in section
09.25.490(a)(@) to include any document or communication
associated in any way with an audit, as well as the resulting
corrective action plan.

The Proposed Audit Privilege

Under section 09.25.450(a), a party may not discover or use
audit reports, 1including the underlying information gathered or
generated during the audit, 1in civil actions, criminal
proceedings, or administrative proceedings, except for workers”
compensation proceedings. However, under section 09.25.450(c), a
person who conducts or participates in an audit may testify
regarding events he or she observed during the audit, but may not
testify about or produce documents relating to the audit itself.
Under section 09.25.450(d), regulators may neither request,
review, nor use an audit report during an inspection. Under
section 09.25.450(e), all documents in the audit report must be
labeled.

The privilege may be waived by following the mechanisms
established in section 09.25.455, 1including written waivers and
confidentiality agreements. Under section 09.25.455(e),
disclosure by any other means or under any other circumstances
does not waive the privilege.

Under section 09.25.465, certain materials are
nonprivileged. These 1include documents and information required
to be gathered under an environmental or health and safety law or
permit, under a license, or under a contract with the state.
Information gathered by a regulatory agency or provided by a
person not involved in the audit is also nonprivileged.

The Proposed Immunities

Under section 09.25.475, a person who voluntarily
discloses the violation of an environmental or health or safety
law is immune from penalties. The bill establishes a number of
conditions that must be met to immunize the violation. Immunity



