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p u b l i c  c o m m e n t  o n  a n y  p r o p o s e d  c o o p e r a t i v e  m a n ­

a g e m e n t  a g r e e m e n t  b e t w e e n  t h e  S e c r e t a r y  a n d  a n y  

g o v e r n m e n t a l  e n t i t y  a n d  s h a l l  h o l d  a  p u b l i c  h e a r i n g  

o n  s u c h  a  p r o p o s e d  c o o p e r a t i v e  m a n a g e m e n t  a g r e e ­

m e n t  i n  e a c h  c o u n t y  o r  p a r i s h  i n  w h i c h  t h e  p r o p o s e d  

a g r e e m e n t  w o u l d  b e  i n  e f f e c t .

“ ( C )  B e f o r e  e n t e r i n g  i n t o  a  c o o p e r a t i v e  m a n ­

a g e m e n t  a g r e e m e n t  w i t h  a n o t h e r  g o v e r n m e n t a l  e n ­

t i t y ’  o r  a  n o n - F e d e r a l  p e r s o n  f o r  t h e  m a n a g e m e n t  o f  

f e d e r a l l y  o w n e d  l a n d ,  t h e  S e c r e t a r y  s h a l l  c o n s i d e r  

a n d  w e i g h  c a r e f u l l y  a l l  i n f o r m a t i o n  r e c e i v e d  i n  r e ­

s p o n s e  t o  t h e  r e q u e s t  f o r  c o m m e n t  p u b l i s h e d  u n d e r  

s u b p a r a g r a p h  ( B )  a n d  t e s t i m o n y  p r e s e n t e d  i n  e a c h  

h e a r i n g  h e l d  u n d e r  s u b p a r a g r a p h  ( B ) .

“ ( 5 )  A p p r o v a l  o f  a g r e e m e n t — ( A )  N o t  

l a t e r  t h a n  1 2 0  d a y s  a f t e r  t h e  s u b m i s s i o n  o f  a  p r o ­

p o s e d  c o o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t  u n d e r  

p a r a g r a p h  ( 4 ) ,  t h e  S e c r e t a r y  s h a l l  d e t e r m i n e  w h e t h ­

e r  t h e  p r o p o s e d  a g r e e m e n t  i s  i n  a c c o r d a n c e  w i t h  t h i s  

s u b s e c t i o n  a n d  w i l l  p r o m o t e  t h e  c o n s e r v a t i o n  o f  t h e  

s p e c i e s  t o  w h i c h  t h e  p r o p o s e d  a g r e e m e n t  a p p l i e s .

“ ( B )  T h e  S e c r e t a r y ’  s h a l l  a p p r o v e  a n d  e n t e r  

i n t o  a  p r o p o s e d  c o o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t ,  

i f  t h e  S e c r e t a r y  f i n d s  t h a t —



1  “ ( 9 )  A p p l i c a b i l i t y  o f  c e r t a i n  p r o v i -

2  s i o n s .— S e c t i o n s  5 ,  7 ,  a n d  9  s h a l l  n o t  a p p l y  t o  t h o s e

3  a c t i v i t i e s  o f  a  p a r t y  t o  a  c o o p e r a t i v e  m a n a g e m e n t

4  a g r e e m e n t  w h i c h  a r e  c o n d u c t e d  i n  a c c o r d a n c e  w i t h

5  s u c h  a g r e e m e n t .

6  “ ( 1 0 )  V i o l a t i o n s  o f  a g r e e m e n t s . — ( A )  I f

7  t h e  S e c r e t a r y  d e t e r m i n e s  t h a t  a  p a r t y  t o  a  e o o p e r a -

8  t i v e  m a n a g e m e n t  a g r e e m e n t  i s  n o t  a d m i n i s t e r i n g  o r

9  a c t i n g  i n  a c c o r d a n c e  w i t h  t h e  a g r e e m e n t ,  t h e  S e c -

1 0  r e t a r y  s h a l l  n o t i f y  t h e  p a r t y .

1 1  “ ( B )  I f  a  p a r t y  t h a t  i s  n o t i f i e d  u n d e r  s u b p a r a -

1 2  g r a p h  ( A )  f a i l s  t o  t a k e  a p p r o p r i a t e  c o r r e c t i v e  a c t i o n

1 3  w i t h i n  a  p e r i o d  o f  t i m e  d e t e r m i n e d  b y  t h e  S e c r e t a r y

1 4  t o  b e  r e a s o n a b l e  ( n o t  t o  e x c e e d  9 0  d a y s  a f t e r  t h e

1 5  d a t e  o f  t h e  n o t i f i c a t i o n ) —

1 6  “ ( i )  t h e  S e c r e t a r y  s h a l l  r e s c i n d  t h e  e n t i r e

1 7  c o o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t  o r  t h e  a p -

1 8  p l i c a b i l i t v  o f  t h e  a g r e e m e n t  t o  t h e  p a r t y  t h a t  i s

1 9  t h e  s u b j e c t  o f  t h e  n o t i f i c a t i o n ;  a n d

2 0  “ ( i i )  b e g i n n i n g  o n  t h e  d a t e  o f  t h e  r e s c i s -

2 1  s i o n —

2 2  “ ( I )  t h e  e n t i r e  a g r e e m e n t  s h a l l  n o t  b e

2 3  e f f e c t i v e ,  o r  t h e  a g r e e m e n t  s h a l l  n o t  b e  e f -

2 4  f e c t i v e  w i t h  r e s p e c t  t o  t h e  p a r t y ,  w h i c h e v e r

2 5  i s  a p p r o p r i a t e ;  a .  i d

2 0



1  “ ( 6 )  E n v i r o n m e n t a l  a s s e s s m e n t s . — P r e p a -

2  r a t i o n ,  a p p r o v a l ,  a n d  e n t e r i n g  i n t o  a  c o o p e r a t i v e

3  m a n a g e m e n t  a g r e e m e n t  u n d e r  t h i s  s u b s e c t i o n  s h a l l

4  n o t  b e  s u b j e c t  t o  s e c t i o n  1 0 2 ( 2 )  o f  t h e  N a t i o n a l  E n -

5  v i r o n m e n t a l  P o l i c y  A c t  o f  1 9 6 9  ( 4 2  U . S . C .  4 3 3 2 ( 2 ) ) .

6  “ ( 7 )  N o  SURPRISES.— F o r  a n y  s p e c i e s  o r  a r e a

7  t h a t  i s  t h e  s u b j e c t  o f  a  c o o p e r a t i v e  m a n a g e m e n t

8  a g r e e m e n t  u n d e r  t h i s  s u b s e c t i o n ,  a  p a r t y  t o  t h e

9  a g r e e m e n t  s h a l l  n o t  b e  r e q u i r e d —

1 0  “ ( A )  t o  m a k e  a n y  a d d i t i o n a l  p a y m e n t  f o r

1 1  a n y  p u r p o s e ,  o r  t o  a c c e p t  a n y  a d d i t i o n a l  r e s t r i c -

1 2  t i o n  o n  a n y  p a r c e l  o f  l a n d  a v a i l a b l e  f o r  d e v e l o p -

1 3  m e n t  o r  l a n d  m a n a g e m e n t  u n d e r  t h e  a g r e e -

1 4  m e n t .  w i t h o u t  c o n s e n t  o f  t h e  p a r t y ;  o r

1 5  “ ( B )  t o  u n d e r t a k e  a n y  o t h e r  m e a s u r e  t o

1 6  m i n i m i z e  o r  m i t i g a t e  i m p a c t s  o n  t h e  s p e c i e s  i n

1 7  a d d i t i o n  t o  m e a s u r e s  r e q u i r e d  b y  t h e  a g r e e m e n t

1 8  a s  e s t a b l i s h e d .

1 9  “ (8) E f f e c t  o f  l i s t i n g  o f  s p e c ie s .— A co-

2 0  o p e r a t i v e  m a n a g e m e n t  a g r e e m e n t  e n t e r e d  i n t o  u n d e r

2 1  t h i s  s u b s e c t i o n  s h a l l  r e m a i n  i n  e f f e c t  a n d  s h a l l  n o t

2 2  b e  r e q u i r e d  t o  b e  a m e n d e d  i f  a  s p e c i e s  t o  w h i c h  t h e

2 3  a g r e e m e n t  d o e s  n o t  a p p l y  i s  d e t e r m i n e d  t o  b e  a n  e n -



1  “ ( i i )  t h e  p r o p e r t y  l i a s  b e e n  m a n a g e d  f o r

2  s p e c i e s  p r o t e c t i o n  f o r  a  p e r i o d  o f  t i m e  t h a t  h a s

3  b e e n  s u f f i c i e n t  t o  s i g n i f i c a n t l y  c o n t r i b u t e  t o  t h e

4  p r o t e c t i o n  o f  t h e  p o p u l a t i o n  o f  t h e  s p e c i e s ;  a n d

5  “ ( i i i )  t h e  m a n a g e m e n t  o f  t h e  h a b i t a t  a d -

6  v a n c e s  t h e  i n t e r e s t  o f  s p e c i e s  p r o t e c t i o n .

7  “ ( C )  A  g r a n t  m a d e  u n d e r  t h i s  p a r a g r a p h  s h a l l

8  b e  t r a n s f e r a b l e  t o  s u b s e q u e n t  o w n e r s  o f  t h e  p r o p e r t y

9  f o r  w h i c h  t h e  g r a n t  i s  p r o v i d e d . ” .

10 SEC. 104. TECHNICAL ASSISTANCE PROGRAMS.

1 1  S e c t i o n  5  ( 1 6  U . S . C .  1 5 3 4 ) ,  a s  a d d e d  b y  s e c t i o n  5 0 1

1 2  o f  t h i s  A c t  a n d  a s  a m e n d e d  b y  s e c t i o n s  5 0 2 ( a ) ,  5 0 3 ,

1 3  5 0 4 ( a ) ,  a n d  5 0 5  o f  t h i s  A c t ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e

1 4  e n d  t h e  f o l l o w i n g  n e w  s u b s e c t i o n :

1 5  “ ( m )  T e c h n i c a l  A s s i s t a n c e  P r o g r a m . —

1 6  “ ( 1 )  I n  g e n e r a l . — T h e  S e c r e t a r y -  s h a l l  i n i t i a t e

1 7  a  t e c h n i c a l  a s s i s t a n c e  p r o g r a m  t o  p r o v i d e  t e c h n i c a l

1 8  a d v i c e  a n d  a s s i s t a n c e  t o  n o n - F e d e r a l  p e r s o n s  w h o

1 9  w i s h  t o  p a r t i c i p a t e  i n  a c h i e v i n g  t h e  c o n s e r v a t i o n  o b -

2 0  j e c t i v e  f o r  a  s p e c i e s  f o r  w h i c h  a  c o n s e r v a t i o n  g o a l

2 1  h a s  b e e n  a d o p t e d  u n d e r  t h i s  s e c t i o n .  T h e  t e c h n i c a l

2 2  a s s i s t a n c e  p r o v i d e d  s h a l l  i n c l u d e  i n f o r m a t i o n  o n

2 3  h a b i t a t  n e e d s  o f  s p e c i e s ,  o p t i m u m  m a n a g e m e n t  o f

2 4  h a b i t a t  f o r  s p e c i e s ,  m e t h o d s  f o r  p r o p a g a t i o n  o f  s p e -

2 5  c i e s ,  f e e d i n g  n e e d s  a n d  h a b i t s ,  p r e d a t o r  c o n t r o l s ,



1  “ ( I I )  s e c t i o n s  5] 7 ,  a n d  9  s h a l l  a p p l y

2  t o  a c t i v i t i e s  o f  t h e  p a r t y . ” .

3  SEC. 103. GRANTS FOR IMPROVING AND CONSERVING

4 HAB ITAT FOR SPECIES.

5  S e c t i o n  6  ( 1 6  U . S . C .  1 5 3 5 ) ,  a s  a m e n d e d  b y  s e c t i o n

6  1 0 2 ( b )  o f  t h i s  A c t ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  o f

7  s u b s e c t i o n  ( b )  t h e  f o l l o w i n g  n e w  p a r a g r a p h :

8  “ ( 1 1 )  H a b i t a t  c o n s e r v a t i o n  g r a n t s . — ( A )

9  T h e  S e c r e t a r y  m a y ,  f r o m  a m o u n t s  i n  t h e  a c c o u n t  e s -

1 0  t a b l i s h e d  b y  s e c t i o n  1 3  o r  f r o m  f u n d s  a p p r o p r i a t e d

1 1  f o r  s u c h  p u r p o s e ,  p r o v i d e  a  g r a n t  t o  a  n o n - F e d e r a l

1 2  p e r s o n  ( o t h e r  t h a n  a n  o f f i c e r ,  e m p l o y e e ,  o r  a g e n t

1 3  ( a c t i n g  i n  a n  o f f i c i a l  c a p a c i t y )  o r  a  d e p a r t m e n t  o r

1 4  i n s t r u m e n t a l i t y  o f  a  S t a t e ,  m u n i c i p a l i t y ,  o r  p o l i t i c a l

1 5  s u b d i v i s i o n  t h e r e o f )  f o r  t h e  p u r p o s e  o f  c o n s e r v i n g ,

1 6  p r e s e r v i n g ,  o r  i m p r o v i n g  h a b i t a t  f o r  a n y  s p e c i e s  t h a t

1 7  i s  d e t e r m i n e d  u n d e r  s e c t i o n  4  t o  b e  a n  e n d a n g e r e d

1 8  s p e c i e s  o r  a  t h r e a t e n e d  s p e c i e s .

1 9  “ ( B )  T h e  S e c r e t a r y  m a y  p r o v i d e  a  g r a n t  u n d e r

2 0  t h i s  p a r a g r a p h  i f  t h e  S e c r e t a r y ' ’ d e t e r m i n e s  t h a t —

2 1  “ ( i )  t h e  p r o p e r t y  f o r  w h i c h  t h e  g r a n t  i s

2 2  p r o v i d e d  c o n t a i n s  h a b i t a t  t h a t  s i g n i f i c a n t l y  c o n -

2 3  t r i b u t e s  t o  t h e  p r o t e c t i o n  o f  t h e  p o p u l a t i o n  o f



1  S u p r e m e  C o u r t  d e c r e e ,  o r  h e l d  b y  t h e  U n i t e d  S t a t e s  f o r

2  u s e  b y  a  S t a t e ,  i t s  p o l i t i c a l  s u b d i v i s i o n s ,  o r  i t s  c i t i z e n s .

3  T h e  e x e r c i s e  o f  a u t h o r i t y  p u r s u a n t  t o  o r  i n  f u r t h e r a n c e

4  o f  t h i s  A c t  s h a l l  n o t  b e  c o n s t r u e d  t o  c r e a t e  a  l i m i t a t i o n

5  o n  t h e  e x e r c i s e  o f  r i g h t s  t o  w a t e r  o r  c o n s t i t u t e  a  c a u s e

6  f o r  n o n d e l i v e r y  o f  w a t e r  p u r s u a n t  t o  c o n t r a c t  o r  S t a t e

7  l a w . ” .

8  T I T L E  I I — I M P R O V I N G  A B I L I T Y

9  T O  C O M P L Y  W I T H  T H E  E N -

10 D A N G E R E i )  S P E C I E S  A C T  O F

n 1973
12 SEC. 201. ENFORCEMENT PROCEDURES.

1 3  ( a )  I x  G e n e r a l .— S e c t i o n  9 ( a )  ( 1 6  U . S . C .  1 5 3 8 ( a ) )

1 4  i s  a m e n d e d —

1 5  ( 1 )  i n  p a r a g r a p h  ( 1 )  b y  a m e n d i n g  t h e  m a t t e r

1 6  p r e c e d i n g  s u b p a r a g r a p h  ( A )  t o  r e a d  a s  f o l l o w s :  “ ( 1 )

1 7  E x c e p t  a s  p r o v i d e d  i n  p a r a g r a p h  ( 3 ) ,  s e c t i o n

1 8  6 ( g ) ( 2 ) ,  s u b s e c t i o n s  ( d ) ( 3 )  a n d  ( e )  o f  s e c t i o n  5 ,  s e c -

1 9  t i o n  7 ( a ) ,  a n d  s e c t i o n  1 0 ,  w i t h  r e s p e c t  t o  a n y  e n d a n -

2 0  g e r e d  s p e c i e s  o f  f i s h  o r  w i l d l i f e  l i s t e d  p u r s u a n t  t o

2 1  s e c t i o n  4  i t  i s  u n l a w f u l  f o r  a n y  p e r s o n  s u b j e c t  t o  t h e

2 2  j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a t e s  t o —

2 3  ( 2 )  i n  p a r a g r a p h  ( 2 )  b y  a m e n d i n g  t h e  m a t t e r

2 4  p r e c e d i n g  s u b p a r a g r a p h  ( A )  t o  r e a d  a s  f o l l o w s :  “ ( 2 )

2 5  E x c e p t  as p r o v i d e d  i n  s e c t i o n  6 ( g ) ( 2 ) ,  s u b s e c t i o n s

24



1  a n d  a n y  o t h e r  i n f o r m a t i o n  w h i c h  a  n o n - F e d e r a l  p e r -

2  s o n  m a y  u t i l i z e  o r  r e q u e s t  f o r  t h e  p u r p o s e  o f  c o n -

3  s e r v i n g  a  s p e c i e s  d e t e r m i n e d  t o  b e  a n  e n d a n g e r e d

4  s p e c i e s  o r  t h r e a t e n e d  s p e c i e s  o r  p r o p o s e d  t o  b e  d e -

5  t e r m i n e d  a s  a n  e n d a n g e r e d  s p e c i e s  o r  t h r e a t e n e d

6  s p e c i e s .

7  “ ( 2 )  R e g u l a t i o n s  t o  p r o v i d e  e x e m p t i o n s

8  FROM  SEC TIO N  9.— T h e  S e c r e t a r y  s h a l l  p r o m u l g a t e

9  r e g u l a t i o n s  t h a t  e s t a b l i s h  e x e m p t i o n s  f r o m  s e c t i o n  9

1 0  f o r  a n y  p e r s o n  w h o  p a r t i c i p a t e s  i n  a  c o n s e r v a t i o n

1 1  p r o g r a m  u n d e r  t h i s  s u b s e c t i o n . ” .

1 2  SEC. 105. WATER RIGHTS.
1 3  S e c t i o n  6  ( 1 6  U . S . C .  1 5 3 5 )  i s  a m e n d e d  b y  a d d i n g

1 4  a t  t h e  e n d  t h e  f o l l o w i n g :

1 5  “ (j) W a t e r  R i g h t s . — N o t h i n g  i n  t h i s  A c t  s h a l l  b e

1 6  c o n s t r u e d  t o  s u p e r s e d e ,  a b r o g a t e ,  o r  o t h e r w i s e  i m p a i r  a n y

1 7  r i g h t  o r  a u t h o r i t y  o f  a  S t a t e  t o  a l l o c a t e  o r  a d m i n i s t e r

1 8  q u a n t i t i e s  o f  w a t e r  ( i n c l u d i n g  b o u n d a r y  w a t e r s ) .  N o t h i n g

1 9  i n  t h i s  A c t  s h a l l  b e  i m p l e m e n t e d ,  e i f o r c e d ,  o r  c o n s t r u e d

2 0  t o  a l l o w  a n y  o f f i c e r  o r  a g e n c y  o f  t h e  U n i t e d  S t a t e s  t o  u t i -

2 1  l i z e  d i r e c t l v  o r  i n d i r e c t i v  t h e  a u t h o r i t i e s  e s t a b l i s h e d  u n d e r* •

2 2  t h i s  A c t  t o  i m p o s e  a n y  r e q u i r e m e n t  n o t  i m p o s e d  b y  t h e

2 3  S t a t e  w h i c h  w o u l d  s u p e r s e d e ,  a b r o g a t e ,  c o n d i t i o n ,  r e s t r i c t .



1  b y  P r o c l a m a t i o n  N u m b e r e d  5 0 3 0 ,  d a t e d  M a r c h

2  1 0 ,  1 9 8 3 ,  t h a t  i s  n o t  d e s i g n a t e d  a s  c r i t i c a l

3  h a b i t a t  u n d e r  s e c t i o n  5 ( i ) ,  a n d  t h e  a f f e c t e d  s p e -

4  c i e s  i s  n o t  a  s p e c i e s  o f  f i s h . ” .

5  ( b )  R e w a r d s  a n d  I n c i d e n t a l  E x p e n s e s . — S e c t i o n

6  1 1  ( 1 6  U . S . C .  1 5 4 0 )  i s  a m e n d e d —

7  ( 1 )  i n  s u b s e c t i o n  ( d ) ( 2 )  b y  i n s e r t i n g  a f t e r  “ t e m -

8  p o r a i y  c a r e  f o r  a n y ”  t h e  f o l l o w i n g :  “ e n d a n g e r e d  s p e -

9  c i e s  o r  t h r e a t e n e d  s p e c i e s  o f ' ;

1 0  ( 2 )  i n  s u b s e c t i o n  ( e ) ( 3 )  i n  t h e  f o u r t h  s e n t e n c e

1 1  b y  s t r i k i n g  “ A n y  f i s h ,  w i l d l i f e , ”  a n d  i n s e r t i n g  “ A n y

1 2  e n d a n g e r e d  s p e c i e s  o r  t h r e a t e n e d  s p e c i e s  o f  f i s h  o r

1 3  w i l d l i f e , ” ;

1 4  ( 3 )  i n  s u b s e c t i o n  ( e ) ( 4 ) ( A )  b y  i n s e r t i n g  “ e n d a n -

1 5  g e r e d  s p e c i e s  o r  t h r e a t e n e d  s p e c i e s  o f ’  a f t e r  “ A l l ” ;

1 6  ( 4 )  i n  s u b s e c t i o n  ( e ) ( 4 ) ( B )  b y  i n s e r t i n g  “ e n d a n -

1 7  g e r e d  s p e c i e s  o r  t h r e a t e n e d  s p e i c e s  o f ’ a f t e r  “ i m -

1 8  p o r t i n g  o f  a n y ” ;

1 9  ( 5 )  i n  s u b s e c t i o n  ( f )  i n  t h e  f i r s t  s e n t e n c e  b y  i n -

2 0  s e r t i n g  “ e n d a n g e r e d  s p e c i e s  o r  t h r e a t e n e d  s p e c i e s

2 1  o f ’  a f t e r  “ s t o r a g e  o f ’ ;

2 2  ( 6 )  i n  s u b s e c t i o n  ( e )  b y  a d d i n g  a t  t h e  e n d  t h e

2 3  f o l l o w i n g  n e w  p a r a g r a p h :

2 4  “ ( 7 )  A d o p t i o n  o f  r e g u l a t i o n s . — ( A )  N o  i n -

2 5  t e r p r e t a t i o n ,  p o l i c y ,  g u i d e l i n e ,  f i n d i n g ,  o r  o t h e r  i n -
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( d ) ( 3 )  a n d  ( e )  o f  s e c t i o n  5 ,  a n d  s e c t i o n  1 U ,  \ v i t f t  r e ­

s p e c t  t o  a m '  e n d a n g e r e d  s p e c i e s  o f  p l a n t s  l i s t e d  p u r ­

s u a n t  t o  s e c t i o n  4 ,  i t  i s  u n l a w f u l  f o r  a n y  p e r s o n  s u b ­

j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  U n i t e d  S t a t e s  t o —  

a n d

( 3 )  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g  n e w  

p a r a g r a p h :

“ ( 3 )  P e r m i t t e d  t a k i n g s . — A n  a c t i v i t y  o f  a  

n o n - F e d e r a l  p e r s o n  i s  n o t  a  t a k i n g  o f  a  s p e c i e s  i f  t h e  

a c t i v i t y —

“ ( A )  i s  c o n s i s t e n t  w i t h  t h e  p r o v i s i o n s  o f  a  

f i n a l  c o n s e r v a t i o n  p l a n  o r  c o n s e r v a t i o n  o b j e c ­

t i v e ;

‘ ( B )  c o m p l i e s  w i t h  t h e  t e r m s  a n d  c o n d i ­

t i o n s  o f  a n  i n c i d e n t a l  t a k e  p e r m i t  o r  a  c o o p e r a ­

t i v e  m a n a g e m e n t  a g r e e m e n t ;

“ ( C )  a d d r e s s e s  a  c r i t i c a l ,  i m m i n e n t  t h r e a t  

t o  p u b l i c  h e a l t h  o r  s a f e t y  o r  a  c a t a s t r o p h i c  n a t ­

u r a l  e v e n t ,  o r  i s  m a n d a t e d  b v  a n v  F e d e r a l ,  

S t a t e ,  o r  l o c a l  g o v e r n m e n t  a g e n c y  f o r  p u b l i c  

h e a l t h  o r  s a f e t y  p u r p o s e s ;  o r

“ ( D )  i s  i n c i d e n t a l  t o ,  a n d  n o t  t h e  p u r p o s e  

o f ,  t h e  e a r n i n g  o u t  o f  a n  o t h e r w i s e  l a w f u l  a c -

f i i ' i t v  t l i o f  c*r>r. l H t h i n  a n  n r o o  n f  t h e  t o r r i .



1  A c t  i f  t h e  a c t i o n  i s  b a s e d  s o l e l y  o n  a  n o t i f i c a t i o n

2  u n d e r  t h e  C o n v e n t i o n  o r  o n  a  r e s o l u t i o n  o f  t h e  C o n -

3  f e r e n c e  o f  t h e  P a r t i e s  t o  t h e  C o n v e n t i o n .

4  “ ( C )  T h e  b u r d e n  i s  o n  t h e  S e c r e t a r y  t o  s h o w

5  t h a t  a  s p e c i m e n  b e l o n g s  t o  a  s p e c i e s  w h i c h  i s  d e t e r -

6  m i n e d  t o  b e  a n  e n d a n g e r e d  s p e c i e s  o r  t h r e a t e n e d

7  s p e c i e s  u n d e r  t h i s  A c t  o r  i s  i n c l u d e d  i n  a n  A p p e n d i x

8  t o  t h e  C o n v e n t i o n .  T h e  S e c r e t a r y  m a y  n o t  d e t a i n  a

9  s p e c i m e n  f o r  l o n g e r  t h a n  3 0  d a y s  f o r  t h e  p u r p o s e  o f

1 0  i d e n t i f i c a t i o n .  I f  t h e  s p e c i m e n  c a n n o t  b e  p o s i t i v e l y

1 1  i d e n t i f i e d  w i t h i n  t h a t  t i m e ,  t h e n  i t  s h a l l  b e  r e -

1 2  l e a s e d . ” ;  a n d

1 3  ( 7 )  b y  a m e n d i n g  s u b s e c t i o n  ( g )  t o  r e a d  a s  f o l -

1 4  l o w s :

1 5  “ ( g )  C it iz e n  S u i t s . —

1 6  “ ( 1 )  I n  GENERAL.— E x c e p t  a s  p r o v i d e d  i n  p a r a -

1 7  g r a p h  ( 2 ) ,  a  c i v i l  s u i t  m a y  b e  c o m m e n c e d  b y  a n y

1 8  p e r s o n  o n  h i s  o r  h e r  o w m  b e h a l f ,  w h o  s a t i s f i e s  t h e

1 9  r e q u i r e m e n t s  o f  t h e  C o n s t i t u t i o n  a n d  w h o  h a s  s u f -

2 0  f e r e d  o r  i s  t h r e a t e n e d  w i t h  e c o n o m i c  o r  o t h e r  i n j u r y

2 1  r e s u l t i n g  f r o m  t h e  v i o l a t i o n ,  r e g u l a t i o n ,  a p p l i c a t i o n ,

2 2  n o n a p p l i c a t i o n ,  o r  f a i l u r e  t o  a c t —

2 3  “ ( A )  t o  e n j o i n  t h e  U n i t e d  S t a t e s  o r  a n y

2 4  a g e n c y  o r  o f f i c i a l  o f  t h e  U n i t e d  S t a t e s  w h o  i s

2 5  a l l e g e d  t o  b e  i n  v i o l a t i o n  o f  a n y  p r o v i s i o n  o f  t h i s

2 8



1  f o r m a l  d e t e r m i n a t i o n  m a y  b e  r e l i e d  u p o n  b y  t h e  S e c -

2  r e t a r y  i n  t h e  i m p l e m e n t a t i o n  a n d  e n f o r c e m e n t  o f

3  t h i s  A c t  u n l e s s  s u c h  d e t e r m i n a t i o n  h a s  b e e n  t h e  s u b -

4  j e c t  o f  a  p r o p o s e d  r u l e ,  s u b j e c t  t o  r e v i e w  b y  t h e  p u b -

5  l i e  a n d  c o m m e n t  f o r  a  p e r i o d  o f  n o  l e s s  t h a n  6 0

6  d a y s .  A n y  p r o p o s e d  r u l e  u n d e r  t h i s  s u b p a r a g r a p h

7  m u s t  i n c l u d e —

8  “ ( i )  a  p l a i n - l a n g u a g e  e x p l a n a t i o n  o f  t h e

9  r e a s o n s  f o r  a n d  p u r p o s e  o f  t h e  p r o p o s e d  r u l e ;

1 0  “ ( i i )  a n  a n a l y s i s  o f  t h e  a n t i c i p a t e d  i m p a c t

1 1  o f  t h e  p r o p o s e d  r u l e ;

1 2  “ ( i i i )  a n  a n a l y s i s  s h o w i n g  t h a t  t h e  r e s t o r a -

1 3  t i o n  b e n e f i t  o f  t h e  p r o p o s e d  r u l e  o u t w e i g h s  a n y

1 4  n e g a t i v e  c o n s e r v a t i o n  i m p a c t  o f  t h a t  p r o p o s e d

1 5  r u l e ;

1 6  “ ( i v )  a n  a n a l y s i s  s h o w i n g  t h a t  c o m p l i a n c e

1 7  w i t h  t h e  p r o p o s e d  r u l e  i s  r e a s o n a b l y  w i t h i n  t h e

1 8  m e a n s  o f  t h e  S t a t e  o r  t h e  r a n g e  n a t i o n  c o n -

1 9  c e r n e d ;  a n d

2 0  “ ( v )  a  s u m m a r y ’  o f  t h e  l i t e r a t u r e  r e v i e w e d

2 1  a n d  e x p e r t s  c o n s u l t e d  i n  r e g a r d  t o  t h e  s p e c i e s

2 2  i n v o l v e d ,  a n d  a  s u m m a r y  o f  t h e  S e c r e t a r y ' s

2 3  f i n d i n g s  b a s e d  o n  t h a t  r e v i e w  a n d  c o n s u l t a t i o n .



•• 3 0

1  e x c e p t  t h a t  a  S t a t e  m a y  c o m m e n c e  a n  a c t i o n  a t

2  a n v  t i m e ;

3  “ ( i i )  i f  t h e  S e c r e t a r y  h a s  c o m m e n c e d  a c -

4  t i o n  t o  i m p o s e  a  p e n a l t y  p u r s u a n t  t o  s u b s e c t i o n

5  ( a ) ;  o r

6  “ ( i i i )  i f  t h e  U n i t e d  S t a t e s  h a s  c o m m e n c e d

7  a n d  i s  d i l i g e n t l y  p r o s e c u t i n g  a  c r i m i n a l  a c t i o n

8  i n  a  c o u r t  o f  t h e  U n i t e d  S t a t e s  o r  a  S t a t e  t o

9  r e d r e s s  t h e  a l l e g e d  v i o l a t i o n  o f  a n y  s u c h  p r o v i -

1 0  s i o n  o r  r e g u l a t i o n .

1 1  “ ( B )  N o  a c t i o n  m a y  b e  c o m m e n c e d  u n d e r  p a r a -

1 2  g r a p h  ( 1 ) ( B )  p r i o r  t o  6 0  d a y s  a f t e r  w r i t t e n  n o t i c e

1 3  h a s  b e e n  g i v e n  t o  t h e  S e c r e t a r y  s e t t i n g  f o r t h  t h e

1 4  r e a s o n s  f o r  a p p l y i n g ,  o r  m o d i f y i n g  t h e  a p p l i c a t i o n  o f ,

1 5  t h e  p r o h i b i t i o n s  w i t h  r e s p e c t  t o  t h e  t a k i n g  o f  a

1 6  t h r e a t e n e d  s p e c i e s .

1 7  “ ( C )  N o  a c t i o n  m a y  b e  c o m m e n c e d  u n d e r  p a r a -

1 8  g r a p h  ( 1 ) ( C )  p r i o r  t o  6 0  d a y s  a f t e r  w r i t t e n  n o t i c e

1 9  h a s  b e e n  g i v e n  t o  t h e  S e c r e t a r y ,  e x c e p t  t h a t  s u c h  a c -

2 0  t i o n  m a y  b e  b r o u g h t  i m m e d i a t e l y  a f t e r  s u c h  n o t i f i c a -

2 1  t i o n  i n  t h e  c a s e  o f  a n  a c t i o n  u n d e r  t h i s  s u b s e c t i o n

2 2  r e s p e c t i n g  a n  e m e r g e n c y  p o s i n g  a  s i g n i f i c a n t  r i s k  t o

2 3  t h e  w e l l - b e i n g  o f  a n y  s p e c i e s  o f  f i s h  o r  w i l d l i f e  o r

2 4  p l a n t s .
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1 . a c c  o r  r e g i u u u u n  l a a u t r u  u n u c r  u i c  u u m m i n

2  t h e r e o f ,  i f  t h e  v i o l a t i o n  p o s e s  i m m e d i a t e  a n d  i r -

3  r e p a r a b l e  h a r m  t o  a  t h r e a t e n e d  s p e c i e s  o r  e n -

4  d a n g e r e d  s p e c i e s ;

5  “ ( B )  t o  c o m p e l  t h e  S e c r e t a r y  t o  a p p l y ,  o r

6  m o d i f y  t h e  a p p l i c a t i o n  o f ,  t h e  p r o h i b i t i o n s  s e t

7  f o r t h  i n  o r  a u t h o r i z e d  p u r s u a n t  t o  s e c t i o n

8  9 ( a ) ( 1 ) ( B )  o r  4 ( d ) ;

9  “ ( C )  t o  c o m p e l  t h e  S e c r e t a r y  t o  a p p l y ,  o r

1 0  m o d i f y  t h e  a p p l i c a t i o n  o f ,  t h e  p r o v i s i o n s  o f  s e c -

1 1  t i o n  1 0 ( a ) ;  o r

1 2  “ ( D )  a g a i n s t  t h e  S e c r e t a r y  w h e r e  t h e r e  i s

1 3  a l l e g e d  a  f a i l u r e  o f  t h e  S e c r e t a r y ’  t o  p e r f o r m

1 4  a n y  a c t  o r  d u t y  u n d e r  s e c t i o n  4 ( d )  w h i c h  i s  n o t

1 5  d i s c r e t i o n a r y  w i t h  t h e  S e c r e t a r y .

1 6  T h e  d i s t r i c t  c o u r t s  s h a l l  h a v e  j u r i s d i c t i o n  t o  e n f o r c e

1 7  a n y  s u c h  p r o v i s i o n  o r  r e g u l a t i o n ,  o r  t o  o r d e r  t h e

) p  S e c r e t a r y ’  t o  p e r f o r m  s u c h  a c t  o r  d u t y ,  a s  t h e  c a s e

1 9  m a y  b e .

2 0  “ ( 2 )  P r e r e q u i s i t e  p r o c e d u r e s .— ( A )  N o  ac-

2 1  t i o n  m a y  b e  c o m m e n c e d  u n d e r  p a r a g r a p h  ( 1 ) ( A ) —

2 2  “ ( i )  p r i o r  t o  6 0  d a y s  a f t e r  w r i t t e n  n o t i c e  o f

2 3  t h e  a l l e g e d  v i o l a t i o n  h a s  b e e n  g i v e n  t o  t h e  S e c -

2 4  r e t a r y ,  a n d  t o  a n y  a g e n c y  o r  o f f i c i a l  o f  t h e



1  “ ( 2 6 ) ( A )  T h e  t e r m  ‘ t a k e ’  m e a n s  t o  h a r m ,  p u r -

2  s u e ,  h u n t ,  s h o o t ,  w o u n d ,  k i l l ,  t r a p ,  c a p t u r e ,  o r  c o l -

3  l e c t ,  o r  t o  a t t e m p t  t o  e n g a g e  i n  t h a t  c o n d u c t .

4  “ ( B )  I n  s u b p a r a g r a p h  ( A ) ,  t h e  t e r m  ‘ h a r m ’

5  m e a n s  t o  t a k e  a  d i r e c t  a c t i o n  a g a i n s t  a n y  m e m b e r

6  o f  a n  e n d a n g e r e d  s p e c i e s  o f  f i s h  o r  w i l d l i f e  t h a t  a c -

7  t u a l l y  i n j u r e s  o r  k i l l s  a  m e m b e r  o f  t h e  s p e c i e s . ” .

8 SEC. 203. ALLOW ING N ON -FEDERA L PERSONS TO USE  THE

9  CONSULTAT ION  PROCEDURES .

1 0  S e c t i o n  1 0 ( a )  ( 1 6  U . S . C .  1 5 3 9 ( a ) ) ,  a s  a m e n d e d  b y

1 1  s e c t i o n  2 0 4 ( b )  o f  t h i s  A c t .  i s  a m e n d e d  b y  a d d i n g  a t  t h e

1 2  e n d  t h e  f o l l o w i n g  n e w r p a r a g r a p h :

1 3  “ ( 3 )  V o l u n t a r y  c o n s u l t a t io n .— ( A )  S u b j e c t

1 4  t o  s u c h  r e g u l a t i o n s  a s  t h e  S e c r e t a r y  m a y  i s s u e ,  a n y

1 5  n o n - F e d e r a l  p e r s o n  m a y  i n i t i a t e  c o n s u l t a t i o n  w i t h

1 6  t h e  S e c r e t a r y  o n  a n y  p r o s p e c t i v e  a c t i v i t y  o f  t h e  p e r -

1 7  s o n —

1 8  “ ( i )  t o  d e t e r m i n e  i f  t h e  a c t i v i t y  i s  c o n s i s t -

1 9  e n t  o r  i n c o n s i s t e n t  w i t h  a  c o n s e r v a t i o n  p l a n  o r

2 0  c o n s e r v a t i o n  o b j e c t i v e ;  O i

2 1  “ ( i i )  i f  t h e  p e r s o n  d e t e r m i n e s  t h a t  t h e  a c -

2 2  t i v i t y  i s  i n c o n s i s t e n t ,  t o  d e t e r m i n e  w h e t h e r  t h e

2 3  a c t i v i t y  i s  l i k e l y  t o  j e o p a r d i z e  t h e  c o n t i n u e d  e x -

2 4  i s t e n c e  o f  a n  e n d a n g e r e d  s p e c i e s  o r  a  t h r e a t -

2 5  e n e d  s p e c i e s ,  o r  t o  d e s t r o y  o r  a d v e r s e l y  m o d i f y
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2  m a y  b e  b r o u g h t  i n  t h e  j u d i c i a l  d i s t r i c t  i n  w h i c h  t h e

3  v i o l a t i o n  o c c u r s .

4  “ ( 4 )  C O S T :  — T h e  c o u r t ,  i n  i s s u i n g  a n y  f i n a l

5  o r d e r  i n  a n y  s u i t  b r o u g h t  p u r s u a n t  t o  p a r a g r a p h

6  ( 1 ) ,  m a y  a w a r d  c o s t s  o f  l i t i g a t i o n  ( e x c l u d i n g  a t t o r -

7  n e y  a n d  e x p e r t  w i t n e s s  f e e s )  t o  a n y  p a r t y ,  w h e n e v e r

8  t h e  c o u r t  d e t e r m i n e s  s u c h  a w a r d  i s  a p p r o p r i a t e .

9  “ ( 5 )  I n j u n c t i v e  r e l i e f . — T h e  i n j u n c t i v e  r e -

1 0  l i e f  p r o v i d e d  b y  t h i s  s u b s e c t i o n  s h a l l  n o t  r e s t r i c t  a n y

1 1  r i g h t  w h i c h  a n y  p e r s o n  ( o r  c l a s s  o f  p e r s o n s )  m a y

1 2  h a v e  u n d e r  a n v  s t a t u t e  o r  c o m m o n  l a w  t o  s e e k  e n -V

1 3  f o r c e m e n t  o f  a n y  s t a n d a r d  o r  l i m i t a t i o n  o r  t o  s e e k

1 4  a n y  o t h e r  r e l i e f  ( i n c l u d i n g  r e l i e f  a g a i n s t  t h e  S e c -

1 5  r e t a r v  o r  a  S t a t e  a g e n c v ) .V W V '

1 6  “ ( 6 )  I N T E R V E N T I O N . — A n y  p e r s o n  m a y  i n t e r -

1 7  v e n e  a s  a  m a t t e r  o f  r i g h t  i n  a n y  c i v i l  s u i t  b r o u g h t

1 8  u n d e r  t h i s  s u b s e c t i o n  i f  s u c h  s u i t  p r e s e n t s  a  r e a s o n -

1 9  a b l e  t h r e a t  o f  e c o n o m i c  i n j u r y  t o  s u c h  p e r s o n .  A n y

2 0  i n t e r v e n o r  u n d e r  t h i s  p a r a g r a p h  s h a l l  h a v e  t h e  s a m e

2 1  r i g h t  t o  p r e s e n t  a r g u m e n t  a n d  t o  a c c e p t  o r  r e j e c t  p o -

2 2  t e n t i a l  s e t t l e m e n t s  a s  d o  t h e  p a r t i e s  t o  t h e  s u i t . ” .

2 3  SEC. 202. REMOVING PUN IT IVE DISINCENTIVES.

2 4  S e c t i o n  3 ( 2 0 )  f a s  r e d e s i s m a t e ' - l  b y  s e c t i o n  1 0 2 ( a ) ( 1 )



1  “ ( i v )  t h e  S e c r e t a r y  s h a l l  p r o v i d e  t h e  p e r s o n

2  i n i t i a t i n g  t h e  c o n s u l t a t i o n  w i t h  a  w r i t t e n  o p i n -

3  i o n  o n l y ,  u n l e s s  s u c h  p e r s o n  r e q u e s t s  a  p e r m i t

4  r e f e r r e d  t o  i n  p a r a g r a p h  ( 1 ) ( B )  a n d  m e e t s  t h e

5  r e q u i r e m e n t s  o f  c l a u s e  ( v ) ;  a n d

6  “ ( v )  a  p e r m i t  d e s c r i b e d  i n  c l a u s e  ( i v )  s h a l l

7  b e  i s s u e d  i f  t h e  S e c r e t a r y  m a k e s  a  f i n d i n g  o f —

8  “ ( I )  c o n s i s t e n c y  p u r s u a n t  t o  s u b p a r a -

9  g r a p h  ( A ) ( i ) ;

1 0  “ ( I I )  n o  j e o p a r d y  p u r s u a n t  t o  s u b -

1 1  p a r a g r a p h  ( A ) ( i i ) ;  o r

1 2  “ ( H I )  j e o p a r d y  p u r s u a n t  t o  s u b p a r a -

1 3  g r a p h  ( A )  ( i i ) ,  b u t  o f f e r s  a  r e a s o n a b l e  a n d

1 4  p r u d e n t  a l t e r n a t i v e  w h i c h  t h e  p e r s o n  i n i t i -

I s  a t i n g  t h e  c o n s u l t a t i o n  a c c e p t s . ” .

1 6  SEC. 204. PERM ITTING REQUIREMENTS FOR INCIDENTAL

1 7  TAKES.

1 8  ( a )  I n c i d e n t a l  T a k e  P e r m i t  D e f i n e d — S e c t i o n

1 9  3  ( 1 6  U . S . C .  1 5 3 2 )  i s  a m e n d e d  b y  a d d i n g  a f t e r  p a r a g r a p h

2 0  ( 1 4 )  ( a s  a d d e d  b y  s e c t i o n  3 0 1 ( b ) ( 3 )  o f  t h i s  A c t )  t h e  f o l l o w -

2 1  i n g  n e w  p a r a g r a p h :

2 2  “ ( 1 5 )  T h e  t e r m  ‘ i n c i d e n t a l  t a k e  p e r m i t ’  m e a n s

2 3  a  p e r m i t  i s s u e d  u n d e r  s e c t i o n  1 0 ( a ) ( 1 ) ( B ) . ” .
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• 3 3

t h e  d e s i g n a t e d  c r i t i c a l  h a b i t a t  o f  t h e  s p e c i e s  i n  

a  m a n n e r  t h a t  i s  l i k e l y  t o  j e o p a r d i z e  t h e  c o n t i n ­

u e d  e x i s t e n c e  o f  t h e  s p e c i e s .

“ ( B )  T h e  v o l u n t a r y  c o n s u l t a t i o n  p r o c e s s  f o r  

n o n - F e d e r a l  p e r s o n s  a u t h o r i z e d  b y  s u b p a r a g r a p h  ( A )  

s h a l l  b e  c o n d u c t e d  i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  

a n d  r e q u i r e m e n t s  f o r  c o n s u l t a t i o n  o n  a g e n c y  a c t i o n s  

s e t  f o r t h  i n  s e c t i o n  7 ,  e x c e p t  t h a t —

“ ( i )  t h e  p e r i o d  f o r  c o m p l e t i o n  o f  t h e  c o n ­

s u l t a t i o n  s h a l l  b e  9 0  d a y s  f r o m  t h e  d a t e  o n  

w h i c h  t h e  c o n s u l t a t i o n  i s  i n i t i a t e d ,  o r  n o t  l a t e r  

t h a n  s u c h  o t h e r  d a t e  a s  i s  m u t u a l l y  a g r e e a b l e  

t o  t h e  S e c r e t a r y ’  a n d  t h e  p e r s o n  i n i t i a t i n g  t h e  

c o n s u l t a t i o n ;

“ ( i i )  t h e  p e r s o n  i n i t i a t i n g  t h e  c o n s u l t a t i o n  

s h a l l  n o t  b e  r e q u i r e d  t o  p r e p a r e  a  b i o l o g i c a l  a s ­

s e s s m e n t  o r  e q u i v a l e n t  d o c u m e n t ;

“ ( i i i )  n e i t h e r  t h e  a c t i v i t y  f o r  w h i c h  t h e  c o n ­

s u l t a t i o n  p r o c e s s  i s  s o u g h t  n o r  t h e  c o n s u l t a t i o n  

p r o c e s s  i t s e l f  s h a l l  b e  d e e m e d  a  F e d e r a l  a c t i o n  

f o r  t h e  p u r p o s e  o f  c o m p l i a n c e  w i t h  s e c t i o n  

1 0 2 ( 2 )  o f  t h e  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  

A c t  o f  1 9 6 9  ( 4 2  U . S . C .  4 3 3 2 ( 2 ) )  o r  a n  a g e n c y  

a c t i o n  f o r  t h e  p u r p o s e  o f  c o m p l i a n c e  w i t h  t h e  

c o n s u l t a t i o n  r e q u i r e m e n t  o f  s e c t i o n  7 ( a ) ( 2 ) ;



• 3 6

1  a d o p t e d  b y  t h e  f o r e i g n  n a t i o n s  r e s p o n s i b l e

2  f o r  t h e  c o n s e r v a t i o n  o f  t h e  s p e c i e s ;  a n d

3  “ ( i v )  a c t s  n e c e s s a r y  f o r  t h e  r e s e a r c h

4  i n  a n d  c a r r y i n g  o u t  o f  c a p t i v e  p r o p a g a t i o n ;

5  o r

6  “ ( B )  a n y  t a k i n g  o t h e r w i s e  p r o h i b i t e d  b y

7  s e c t i o n  9 ( a ) ( 1 ) ( B )  i f  s u c h  t a k i n g  i s  i n c i d e n t a l

8  t o ,  a n d  n o t  t h e  p u r p o s e  o f ,  t h e  c a r r y i n g  o u t  o f

9  a n  o t h e r w i s e  l a w f u l  a c t i v i t y .

1 0  “ ( 2 )  S p e c i e s  c o n s e r v a t i o n  p l a n s .— ( A )  E x -

1 1  c e p t  a s  p r o v i d e d  i n  p a r a g r a p h  ( 3 ) ,  n o  p e r m i t  m a y  b e

1 2  i s s u e d  b y  t h e  S e c r e t a r y  a u t h o r i z i n g  a n y  t a k i n g  r e -

1 3  f e r r e d  t o  i n  p a r a g r a p h  ( 1 ) ( B )  u n l e s s  t h e  a p p l i c a n t

1 4  t h e r e f o r  s u b m i t s  t o  t h e  S e c r e t a r y  a  s p e c i e s  c o n s e r v a -

1 5  t i o n  p l a n  t h a t  s p e c i f i e s —

1 6  “ ( i )  t h e  i m p a c t  o n  t h e  s p e c i e s  w h i c h  w i l l  b e

1 7  t h e  l i k e l y  r e s u l t  o f  t h e  a c t i v i t i e s  t o  b e  p e r -

1 8  m i t t e d ;

1 9  “ ( i i )  w h a t  s t e p s  t h e  a p p l i c a n t  c a n  r e a s o n -

2 0  a b l v  a n d  e c o n o m i c a l l y  t a k e  c o n s i s t e n t  w i t h  t h e

2 1  p u r p o s e s  a n d  o b j e c t i v e s  o f  t h e  a c t i v i t y  t o  m i n i -

2 2  m i z e  s u c h  i m p a c t s ,  a n d  t h e  f u n d i n g  t h a t  w i l l  b e

2 3  a v a i l a b l e  t o  i m p l e m e n t  s u c h  s t e p s ;  a n d



1  ( b )  T a k e  P e r m i t s . — S e c t i o n  1 0 .  ( 1 6  U . S . C .  1 5 3 9 )

2  i s  a m e n d e d  b y  s t r i k i n g  s o  m u c h  a s  p r e c e d e s  s u b s e c t i o n

3  ( b )  a n d  i n s e r t i n g  t h e  f o l l o w i n g :

4  “SEC. 10. EXCEPTIONS.

5  “ ( a )  P e r m i t s  —

6  “ ( 1 )  A u t h o r i t y  t o  i s s u e  p e r m i t s . — T h e  S e c -

7  r e t a r y  m a y  p e r m i t ,  u n d e r  s u c h  t e r m s  a n d  c o n d i t i o n s

8  a s  t h e  S e c r e t a r y  s h a l l  p r e s c r i b e —

9  “ ( A )  a n y  a c t  o t h e r w i s e  p r o h i b i t e d  b y  s e c -

1 0  t i o n  9  u n d e r t a k e n  f o r  s c i e n t i f i c  p u r p o s e s  o r  t o

1 1  e n h a n c e  t h e  p r o p a g a t i o n  o r  s u r v i v a l  o f  t h e  a f -

1 2  f c c t e d  s p e c i e s ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o —

1 3  “ ( i )  a c t s  n e c e s s a r y  f o r  t h e  e s t a b l i s h -

1 4  m e n t  a n d  m a i n t e n a n c e  o f  e x p e r i m e n t a l

1 5  p o p u l a t i o n s  p u r s u a n t  t o  s u b s e c t i o n  ( j ) ;

1 6  “ ( i i )  t h e  p u b l i c  d i s p l a y  o r  e x h i b i t i o n  o f

1 7  l i v i n g  w i l d l i f e  i n  a  m a n n e r  d e s i g n e d  t o  e d u -

1 8  c a t e ,  o r  w h i c h  o t h e r w i s e  c o n t r i b u t e s  t o  t h e

1 9  e d u c a t i o n  o f  t h e  p u b l i c  a b o u t  t h e  e c o l o g i c a l

2 0  r o l e  a n d  c o n s e r v a t i o n  n e e d s  o f  t h e  a f f e c t e d

2 1  s p e c i e s ;

2 2  “ ( i i i )  i n  t h e  c a s e  o f  f o r e i g n  s p e c i e s ,
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1  c a r r y  o u t  t h e  p u r p o s e s  o f  t h i s  p a r a g r a p h ,  i n c l u d i n g ,

2  b u t  n o t  l i m i t e d  t o ,  s u c h  r e p o r t i n g  r e q u i r e m e n t s  a s

3  t h e  S e c r e t a r y  d e e m s  n e c e s s a r y  f o r  d e t e r m i n i n g

4  w h e t h e r  s u c h  t e r m s  a n d  c o n d i t i o n s  a r e  b e i n g  c o m -

5  p l i e d  w i t h .

6  “ ( C )  T h e  S e c r e t a r y  m a y  n o t  r e q u i r e  t h e  a p p l i -

7  c a n t ,  a s  a  c o n d i t i o n  o f  p r o c e s s i n g  t h e  a p p l i c a t i o n  o r

8  i s s u i n g  t h e  p e r m i t ,  t o  e x p a n d  t h e  a p p l i c a t i o n  t o  i n -

9  e l u d e  l a n d ,  a n  i n t e r e s t  i n  l a n d ,  r i g h t  t o  u s e  o r  r e -

1 0  c e i v e  w a t e r ,  o r  a  p r o p r i e t a r y  w a t e r  r i g h t  n o t  o w n e d

1 1  b y  t h e  a p p l i c a n t  o r  t o  a d d r e s s  a  s p e c i e s  o t h e r  t h a n

1 2  t h e  s p e c i e s  f o r  w h i c h  t h e  a p p l i c a t i o n  i s  m a d e .

1 3  “ ( D ) ( i )  T h e  S e c r e t a r y  s h a l l  c o m p l e t e  t h e  p r o c -

1 4  e s s i n g  o f ,  a n d  a p p r o v e  o r  d e n y ,  a n y  a p p l i c a t i o n  f o r

1 5  a  p e r m i t  u n d e r  p a r a g r a p h  ( 1 ) ( B )  w i t h i n  9 0  d a y s  o f

1 6  t h e  d a t e  o f  s u b m i s s i o n  o f  t h e  a p p l i c a t i o n  o r  w i t h i n

1 7  s u c h  o t h e r  p e r i o d  o f  t i m e  a f t e r  s u c h  d a t e  o f  s u b m i s -

1 8  s i o n  t o  w ' h i c h  t h e  S e c r e t a r y  a n d  t h e  p e r m i t  a p p l i c a n t

1 9  m u t u a l l y  a g r e e .

2 0  “ ( i i )  T h e  p r e p a r a t i o n  a n d  a p p r o v a l  o f  a  s p e c i e s

2 1  c o n s e r v a t i o n  p l a n  a n d  i s s u a n c e  o f  a  p e r m i t  u n d e r

2 2  p a r a g r a p h  ( 1 ) ( B )  s h a l l  n o t  b e  s u b j e c t  t o  s e c t i o n

2 3  1 0 2 ( 2 )  o f  t h e  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  A c t  o f

2 4  1 9 6 9  ( 4 2  U . S . C .  4 3 3 2 ( 2 ) ) .
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16

17

18

19

20

21

22

“ ( i n )  w h a t  a l t e r n a t i v e  a c t i o n s  t o  s u c h  t a k ­

i n g  t h e  a p p l i c a n t  c o n s i d e r e d  a n d  t h e  r e a s o n s  

w h y  s u c h  a l t e r n a t i v e s  a r e  n o t  b e i n g  u t i l i z e d .  

“ ( B )  I f  t h e  S e c r e t a r y  f i n d s ,  a f t e r  o p p o r t u n i t y  

f o r  p u b l i c  c o m m e n t ,  w i t h  r e s p e c t  t o  a  p e r m i t  a p p l i ­

c a t i o n  a n d  t h e  r e l a t e d  s p e c i e s  c o n s e r v a t i o n  p l a n  

t h a t —

“ ( i )  t h e  t a k i n g  w i l l  b e  i n c i d e n t a l ;

“ ( i i )  t h e  a p p l i c a n t  w i l l ,  t o  t h e  e x t e n t  r e a ­

s o n a b l e  a n d  e c o n o m i c a l l y  p r a c t i c a b l e ,  m i n i m i z e  

t h e  i m p a c t s  o f  s u c h  t a k i n g ;

“ ( i i i )  t h e  a p p l i c a n t  w i l l  e n s u r e  t h a t  a d e ­

q u a t e  f u n d i n g  f o r  t h e  p l a n  w i l l  b e  p r o v i d e d ;

“ ( i v )  t h e  t a k i n g  w i l l  n o t  a p p r e c i a b l y  r e d u c e  

t h e  l i k e l i h o o d  o f  t h e  s u r v i v a l  a n d  c o n s e r v a t i o n  

o f  t h e  s p e c i e s ;  a n d

“ ( v )  t h e  m e a s u r e s  s p e c i f i e d  u n d e r  s u b p a r a ­

g r a p h  ( A ) ( i i )  w i l l  b e  m e t ;  

a n d  t h e  S e c r e t a r y  h a s  r e c e i v e d  s u c h  o t h e r  a s s u r ­

a n c e s  a s  t h e  S e c r e t a r y -  m a y  r e q u i r e  t h a t  t h e  p l a n  w i l l  

b e  i m p l e m e n t e d ,  t h e  S e c r e t a r y -  s h a l l  i s s u e  t h e  p e r m i t .  

T h e  p e r m i t  s h a l l  c o n t a i n  s u c h  r e a s o n a b l e  a n d  e c o -



1  “ ( i i )  A n  i n t e r i m  p e r m i t  i s s u e d  u n d e r  c l a u s e

2  ( i ) —

3  “ ( I )  s h a l l  s p e c i f i c a l l y  s t a t e  t h e  t y p e s  o f  a c -

4  t i v i t i e s  t h a t  a r e  a u t h o r i z e d  t o  b e  c a r r i e d  o u t

5  u n d e r  t h e  i n t e r i m  p e r m i t ;

6  “ ( I I )  s h a l l  n o t  c r e a t e  a n y  r i g h t  t o  t h e  i s s u -

7  a n c e  o f  a  p e r m i t  u n d e r  t h i s  s e c t i o n ;

8  “ ( I I I )  s h a l l  e x p i r e  o n  t h e  d a t e  o f  t h e  g r a n t -

9  i n g  o r  d e n i a l  o f  t h e  u n d e r l y i n g  p e r m i t  a p p l i c a -

1 0  t i o n ;  a n d

1 1  “ ( I V )  m a y  b e  r e v o k e d  b y  t h e  S e c r e t a r y

1 2  u p o n  f a i l u r e  t o  c o m p l y  w i t h  a n y  t e r m  o f  t h e  i n -

1 3  t e r i m  p e r m i t .

1 4  “ ( G )  T h e  S e c r e t a r y  s h a l l  r e v o k e  a  p e r m i t  i s s u e d

1 5  u n d e r  t h i s  p a r a g r a p h  i f  h e  f i n d s  t h a t  t h e  p e r m i t t e e

1 6  i s  n o t  c o m p l y i n g  w i t h  t h e  t e r m s  a n d  c o n d i t i o n s  o f

1 7  t h e  p e r m i t . ” .

1 8  ( c )  M u l t i - S p e c i e s  P l a n n i n g . — S e c t i o n  1 0  ( 1 6

1 9  U . S . C .  1 5 3 9 )  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w -

2 0  i n g  n e w '  s u b s e c t i o n :

2 1  “ ( k )  M u l t i p l e  S p e c i e s  C o n s e r v a t i o n  P l a n s .—

2 2  “ ( 1 )  D e v e l o p m e n t . — T h e  S e c r e t a r y  m a y  a s -

2 3  s i s t  a  n o n - F e d e r a l  p e r s o n  i n  t h e  d e v e l o p m e n t  o f  a

2 4  p l a n ,  t o  b e  k n o w n  a s  a  ‘ m u l t i p l e  s p e c i e s  c o n s e r v a t i o n

2 5  p l a n ' ,  f o r  t h e  c o n s e r v a t i o n  o f —



’  ’  3 9

1  “ ( E )  N o  a d d i t i o n a l  m e a s u r e s : t o  m i n i m i z e  a n d

2  m i t i g a t e  i m p a c t s  o n  a  s p e c i e s  t h a t  i s  a  s u b j e c t  o f  a

3  p e r m i t  i s s u e d  u n d e r  p a r a g r a p h  ( 1 ) ( B )  s h a l l  b e  r e -

4  q u i r e d  o f  a  p e r m i t t e e  t h a t  i s  i n  c o m p l i a n c e  w i t h  t h e

5  p e r m i t .  W i t h  r e s p e c t  t o  a n y  s p e c i e s  t h a t  i s  a  s u b j e c t

6  o f  s u c h  a  p e r m i t ,  u n d e r  n o  c i r c u m s t a n c e  s h a l l  a  p e r -

7  m i t t e e  i n  c o m p l i a n c e  w i t h  t h e  p e r m i t  b e  r e q u i r e d  t o

8  m a k e  a n y  a d d i t i o n a l  p a y m e n t  f o r  a n y  p u r p o s e ,  o r  a c -

9  c e p t  a n y  a d d i t i o n a l  r e s t r i c t i o n  o n  a n y  p a r c e l  o f  l a n d

1 0  a v a i l a b l e  f o r  d e v e l o p m e n t  o r  l a n d  m a n a g e m e n t  o r

1 1  a n y  w a t e r  o r  w a t e r - r e l a t e d  r i g h t  u n d e r  t h e  p e r m i t ,

1 2  w i t h o u t  t h e  c o n s e n t  o f  t h e  p e r m i t t e e .

1 3  “ ( F ) ( i )  F o r  s u c h  a c t i v i t i e s  a s  t h e  S e c r e t a r y  d e -

1 4  t e r m i n e s  w i l l  n o t  a p p r e c i a b l y  r e d u c e  t h e  c h a n c e s  o f

1 5  s u r v i v a l  o f  a  s p e c i e s ,  t h e  S e c r e t a r y  m a y  i s s u e  a n  i n -

1 6  t e r i m  p e r m i t  t o  a n y  a p p l i c a n t  f o r  a  p e r m i t  u n d e r

1 7  t h i s  s e c t i o n  t h a t  p r o v i d e s  e v i d e n c e  o f  a p p r o p r i a t e  i n -

1 8  t e r i m  m e a s u r e s  t h a t —

1 9  “ ( I )  w i l l  m i n i m i z e  i m p a c t s  o f  a n y  i n c i d e n -

2 0  t a l  t a k i n g  t h a t  m a y  b e  a s s o c i a t e d  w i t h  t h e  a c -

2 1  t i v i t y  p r o p o s e d  f o r  p e r m i t t i n g ;  a n d

2 2  “ ( I I )  a r e  t o  b e  p e r f o r m e d  w h i l e  t h e  u n d e r -



1  “ ( 3 )  E f f e c t  o f  l i s t i n g  o f  s p e c i e s . — A  m u l -

2  t i p l e  s p e c i e s  c o n s e r v a t i o n  p l a n  d e v e l o p e d  u n d e r  t h i s

3  s u b s e c t i o n  a n d  a  p e r m i t  i s s u e d  w i t h  r e s p e c t  t o  t h e

4  p l a n  s h a l l  r e m a i n  i n  e f f e c t  a n d  s h a l l  n o t  b e  r e q u i r e d

5  t o  b e  a m e n d e d  i f  a  s p e c i e s  t o  w h i c h  t h e  p l a n  a n d

6  p e r m i t  a p p l y  i s  d e t e r m i n e d  t o  b e  a n  e n d a n g e r e d  s p e -

7  c i e s  o r  a  t h r e a t e n e d  s p e c i e s  u n d e r  s e c t i o n  4 . ” .

8  ( d )  F o r e i g n  S p e c i e s .— S e c t i o n  1 0 ( a ) ,  a s  a m e n d e d

9  b y  s u b s e c t i o n  ( b )  o f  t h i s  s e c t i o n  a n d  s e c t i o n s  2 0 3  a n d

1 0  2 0 5 ( a )  o f  t h i s  A c t ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  t h e

1 1  f o l l o w i n g  n e w  p a r a g r a p h :

1 2  “ ( 7 )  F o r e i g n  s p e c i e s . — ( A )  I n  d e t e r m i n i n g

1 3  w h e t h e r  t o  i s s u e  a  p e r m i t  u n d e r  s u b s e c t i o n

1 4  ( a ) ( l ) ( A ) ( i i i ) ,  t h e r e  s h a l l  b e  a  r e b u t t a b l e  p r e s u m p -

1 5  t i o n  t h a t  t h e  s u r v i v a l  o f  a  s p e c i e s  i s  e n h a n c e d  b y  t h e

1 6  o r d i n a r y  b e n e f i t  o c c u r r i n g  f r o m  t h e  t a k i n g  o f  a  s p e e -

1 7  i m e n  f o r  a n  i n h e r e n t l y  l i m i t e d  u s e  i n  a c c o r d a n c e

1 8  w i t h  t h e  l a w s  a n d  w i l d l i f e  m a n a g e m e n t  p o l i c i e s  o f

1 9  t h e  n a t i o n  i n  w h i c h  i t  i s  f o u n d .

2 0  “ ( B )  T h e  S e c r e t a r y  m a y  n o t  r e f u s e  t o  i s s u e  a

2 1  p e r m i t  f o r  s u c h  s p e c i m e n s  a n d  m a y  n o t  l i m i t  t h e

2 2  n u m b e r  o f  s u c h  s p e c i m e n s  w h i c h  m a y  b e  i m p o r t e d

2 3  u n l e s s  h e  m a k e s  a n d  p u b l i s h e s  i n  t h e  F e d e r a l  R e g -

2 4  i s t e r  a  f i n d i n g  t h a t  t h e r e  i s  s u b s t a n t i a l  e v i d e n c e  t h a t

2 5  t h e  d e t r i m e n t  r e s u l t i n g  f r o m  t h e  t a k i n g  o f  s u c h
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1  “ ( A )  a n y  s p e c i e s  w i t h ,  r e s p e c t  t o  w h i c h  a

2  f i n d i n g  i s  m a d e  a n d  a  s t a t u s  r e v i e w  i s  c o m -

3  m e n c e d  u n d e r  s e c t i o n  4 ( b ) ( 3 ) ( B ) ;  a n d

4  “ ( B )  a n y  o t h e r  s p e c i e s  t h a t —

5  “ ( i )  i n h a b i t  t h e  a r e a  c o v e r e d  b y  t h e

6  p l a n ;  a n d

7  “ ( i i )  a r e  d e s i g n a t e d  i n  t h e  p l a n  o r  a r e

8  w i t h i n  a  t a x o n o m i c  g r o u p  d e s i g n a t e d  i n  t h e

9  p l a n .

1 0  “ ( 2 )  I s s u a n c e  o f  PERMITS.— 1T h e  S e c r e t a r y

1 1  m a y  i s s u e  a  p e r m i t  u n d e r  s u b s e c t i o n  ( a ) ( 1 ) ( B )  a u -

1 2  t h o r i z i n g  t h e  t a k e  d e s c r i b e d  i n  s e c t i o n  9 ( a ) ( 1 ) ( B )  o f

1 3  a  s p e c i e s  f o r  w h i c h  a  m u l t i p l e  s p e c i e s  c o n s e r v a t i o n

1 4  p l a n  i s  d e v e l o p e d  u n d e r  t h i s  s u b s e c t i o n ,  i f  t h e  S e c -

1 5  r e t a r y ,  a f t e r  p r o v i d i n g  o p p o r t u n i t y  f o r  p u b l i c  c o m -

1 6  m e n t  o n  t h e  p l a n —

1 7  “ ( A )  d e t e r m i n e s  t h a t  t h e  p l a n  s p e c i f i e s  t h e

1 8  i n f o r m a t i o n  d e s c r i b e d  i n  s u b s e c t i o n  ( a ) ( 2 ) ( A ) ;

1 9  “ ( B )  m a k e s  t h e  f i n d i n g s  d e s c r i b e d  i n  s u b -

2 0  s e c t i o n  ( a ) ( 2 ) ( B )  w i t h  r e s p e c t  t o  t h e  p e r m i t  a p -

2 1  p l i c a t i o n  a n d  t h e  p l a n ;  a n d

2 2  “ ( C )  r e c e i v e s  s u c h  a s s u r a n c e s  a s  t h e  S e c -

^ r o f m m - fVwv Isa
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1  r e t a r y  m a y  i s s u e  a  g e n e r a l  p e r m i t  u n d e r  p a r a g r a p h

2  ( 1 ) ( B )  o n  a  c o u n t y ,  p a r i s h ,  S t a t e ,  r e g i o n a l ,  o r  n a -

3  t i o n w i d e  b a s i s  f o r  a n y  c a t e g o r y  o f  a c t i v i t i e s  t h a t  m a y

4  a f f e c t  a  s p e c i e s  d e t e r m i n e d  t o  b e  a n  e n d a n g e r e d  s p e -

5  c i e s  o r  t h r e a t e n e d  s p e c i e s  i f  t h e  S e c r e t a r y  d e t e r -

6  m i n e s  t h a t  t h e  a c t i v i t i e s  i n  t h e  c a t e g o r y  a r e  s i m i l a r

7  i n  n a t u r e ,  w i l l  c a u s e  o n l y  m i n i m a l  a d v e r s e  e f f e c t s  o n

8  t h e  s p e c i e s  i f  p e r f o r m e d  s e p a r a t e l y ,  a n d  w i l l  h a v e

9  o n l y  m i n i m a l  c u m u l a t i v e  a d v e r s e  e f f e c t s  o n  t h e  s p e -

1 0  c i e s  g e n e r a l l y .  A  g e n e r a l  p e r m i t  i s s u e d  u n d e r  t h i s

1 1  p a r a g r a p h  s h a l l  s p e c i f y  t h e  r e q u i r e m e n t s  a n d  s t a n d -

1 2  a r d s  t h a t  a p p l y  t o  a n  a c t i v i t y  a u t h o r i z e d  b y  t h e  g e n -

1 3  e r a l  p e r m i t .

1 4  “ ( B )  A  g e n e r a l  p e r m i t  i s s u e d  u n d e r  t h i s  p a r a -

1 5  g r a p h  s h a l l  b e  e f f e c t i v e  f o r  a  p e r i o d  t o  b e  s p e c i f i e d

1 6  b y  t h e  S e c r e t a r y ,  b u t  n o t  t o  e x c e e d  t h e  5 - y e a r  p e r i o d

1 7  t h a t  b e g i n s  o n  t h e  d a t e  o f  i s s u a n c e  o f  t h e  p e r m i t .

1 8  “ ( C )  T h e  S e c r e t a r y  m a y  r e v o k e  o r  m o d i f y  a

1 9  g e n e r a l  p e r m i t  i f ,  a f t e r  p r o v i d i n g  n o t i c e  a n d  o p p o r -

2 0  t u n i t v  f o r  p u b l i c  h e a r i n g ,  t h e  S e c r e t a r y  d e t e r m i n e s

2 1  t h a t  t h e  a c t i v i t i e s  a u t h o r i z e d  b y  t h e  g e n e r a l  p e r m i t

2 2  h a v e  a  g r e a t e r  t h a n  m i n i m a l  a d v e r s e  e f f e c t  o n  a  s p e -

2 3  c i e s  t h a t  i s  i n c l u d e d  i n  a  l i s t  p u b l i s h e d  u n d e r  s e c t i o n

2 4  4 ( c ) ( 1 )  o r  t h a t  t h e  a c t i v i t i e s  a r e  m o r e  a p p r o p r i a t e l y
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1  s p e c i m e n s  o u t w e i g h s  t h e  b e n e f i t  d e r i v e d ,  a n d  s u b s e -

2  q u e n t l y  p r o m u l g a t e s  r e g u l a t i o n s  c o n t a i n i n g  t h e  l i m i -

3  t a t i o n .

4  “ ( C )  T h e  S e c r e t a r y  s h a l l  t r a n s m i t  t h e  f u l l  t e x t

5  a n d  a  c o m p l e t e  d e s c r i p t i o n  o f  t h e  p r o p o s e d  r e g u l a -

6  t i o n  r e f e r r e d  t o  i n  t h e  p r e c e d i n g  p a r a g r a p h  d i r e c t l y

7  t o  t h e  a p p r o p r i a t e  w i l d l i f e  m a n a g e m e n t  a u t h o r i t i e s

8  o f  t h e  n a t i o n s  f r o m  w h i c h  t h e  s p e c i m e n s  a r e  e x -

9  p o r t e d ,  i n  t h e  l a n g u a g e  o f  t h o s e  c o u n t r i e s ,  w i t h  a t

1 0  l e a s t  1 8 0  d a y s  a l l o w e d  f o r  r e v i e w  a n d  c o m m e n t .  T h e

1 1  1 8 0 - d a y  p e r i o d  s h a l l  b e  c o u n t e d  f r o m  t h e  d a t e  o f  t h e

1 2  d e l i v e r y  o f  t h e  m a t e r i a l s  t o  t h e  w i l d l i f e  m a n a g e m e n t

1 3  a u t h o r i t y  o f  e a c h  o f  t h e  n a t i o n s .

1 4  “ ( D )  F o r  t h e  p u r p o s e  o f  t h i s  p a r a g r a p h ,  t h e

15 t e r m  ‘ i n h e r e n t l y  l i m i t e d  u s e ’ m e a n s  s c i e n t i f i c  c o l l e c -—

1 6  t i o n ,  l i v e  e x p o r t  f o r  c a p t i v e  b r e e d i n g ,  s p o r t  h u n t i n g ,

1 7  a n d  f a l c o n r y . ” .

18 SEC . 206. GENERAL, RESEA RCH , AND EDUCATIONAL PER -

19 M ITS.

2 0  ( a )  I n * G e n e r a l . — S e c t i o n  1 0 ( a )  ( 1 6  U . S . C .

2 1  1 5 3 9 ( a ) ) ,  a s  a m e n d e d  b y  s e c t i o n s  2 0 3  a n d  2 0 4 ( b )  o f  t h i s

2 2  A c t ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g  n e w
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1  “ ( H I )  v i e w i n g  o f  t h e ' p u b l i c  d i s p l a y  o r  e x h i -

2  b i t i o n  i s  n o t  l i m i t e d  o r  r e s t r i c t e d  o t h e r  t h a n  b y

3  c h a r g i n g  a n  a d m i s s i o n  f e e ;  o r

4  “ ( i i )  i n  t h e  c a s e  o f  a  p e r m i t  u n d e r  p a r a -

5  g r a p h  ( l ) ( A ) ( i v ) ,  t h e  a p p l i c a n t  h a s  d e m -

6  o n s t r a t e d  t h e  a b i l i t y ’  t o  u s e  p r o p a g a t i o n  t e c h -

7  n i q u e s  t h a t  r e s u l t  i n  i n c r e a s e s  i n  t h e  p o p u -

8  l a t i o n s  o f  s p e c i e s  h e l d  i n  c a p t i v i t y  f o r  e v e n t u a l

9  r e l e a s e  i n t o  t h e  w i l d ,  m a i n t e n a n c e  o f  l i v e  s p e c i -

1 0  m e n s ,  o r  f a l c o n r y ’  p u r p o s e s .

1 1  “ ( B ) ( i )  T h e  S e c r e t a r y  s h a l l  i s s u e  a  p e r m i t  w i t h -

1 2  i n  3 0  d a y s  f r o m  t h e  e f f e c t i v e  d a t e  o f  t h i s  s u b p a r a -

1 3  g r a p h  t o  a n y  q u a l i f i e d  o r g a n i z a t i o n  o r  p e r s o n  w h o

1 4  h a s  d e m o n s t r a t e d  t h e  a b i l i t y  t o  h a n d l e  o r  r e c o v e r

1 5  s p e c i e s  f o r  a  m i n i m u m  o f  1 5  y e a r s  o r  w h o  h a s  a t

1 6  l e a s t  1 0  p e r m i t s  i n  t h e  a g g r e g a t e  i s s u e d  p u r s u a n t  t o

1 7  t h i s  A c t  o r  t h e  o t h e r  l a w s  l i s t e d  i n  s u b p a r a g r a p h

1 8  ( H ) .

1 9  “ ( i i )  T h e  S e c r e t a r y  s h a l l  i s s u e  a  p e r m i t  w i t h i n

2 0  9 0  d a y s  o f  r e c e i p t  o f  a  c o m p l e t e d  a p p l i c a t i o n  f r o m

2 1  a n y  q u a l i f i e d  o r g a n i z a t i o n  o r  p e r s o n  w h o  c u r r e n t l y

2 2  d o e s  n o t  h o l d  a n y  p e r m i t  b u t  w h o  h a s  d e m o n s t r a t e d

2 3  t h e  a b i l i t y  t o  h a n d l e  o r  r e c o v e r  s p e c i e s  f o r  a  m i n i -

2 4  m u m  o f  1 5  y e a r s  o f  w h o  h a s  r e c e i v e d  a t  l e a s t  1 0

2 5  p e r m i t s  i n  t h e  a c r s r e g a t e  a n d  w h o  h a s  n o t  v i o l a t e d
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a u t h o r i z e d  b y  i n d i v i d u a l  p e r m i t s  i s s u e d  u n d e r  p a r a ­

g r a p h  ( 1 )  o r  ( 3 ) .

“ ( 5 )  R e s e a r c h  o n  a l t e r n a t i v e  m e t h o d s  

a n d  TECHNOLOGIES.— P r i o r i t y  f o r  i s s u i n g  p e r m i t s  

u n d e r  p a r a g r a p h  ( 1 ) ( A )  s h a l l  b e  a c c o r d e d  t o  a p p l i c a ­

t i o n s  f o r  p e r m i t s  t o  c o n d u c t  r e s e a r c h ,  c a p t i v e  b r e e d ­

i n g ,  o r  e d u c a t i o n  o n  a l t e r n a t i v e  m e t h o d s  a n d  t e c h ­

n o l o g i e s ,  a n d  t h e  c o m p a r a t i v e  c o s t s  o f  t h e  m e t h o d s  

a n d  t e c h n o l o g i e s ,  t o  r e d u c e  t h e  i n c i d e n t a l  t a k i n g  a s  

d e s c r i b e d  i n  p a r a g r a p h  ( 1 ) ( B )  o f  a n  e n d a n g e r e d  s p e ­

c i e s  o r  a  t h r e a t e n e d  s p e c i e s  f o r  w h i c h  t h e  e m p l o y ­

m e n t  o f  e x i s t i n g  m e t h o d s  o r  t e c h n o l o g i e s  f o r  a v o i d ­

a n c e  o f  t h e  i n c i d e n t a l  t a k i n g  e n t a i l s  s i g n i f i c a n t  c o s t s  

f o r  n o n - F e d e r a l  p e r s o n s .

“ ( 6 )  E d u c a t i o n a l  o r  p r o p a g a t i o n  p e r ­

m i t s . — ( A )  A  p e r m i t  u n d e r  p a r a g r a p h  ( l ) ( A ) ( i i )  o r  

( i v )  s h a l l  b e  i s s u e d  i f —

“ ( i ) ( I )  t h e  a p p l i c a n t  h o l d s  a  c u r r e n t  a n d  

v a l i d  l i c e n s e  a s  a n  e x h i b i t o r  u n d e r  t h e  A n i m a l  

W e l f a r e  A c t  ( 7  U . S . C .  2 1 3 1  e t  s e q . ) ;

“ ( I I )  i n  t h e  c a s e  o f  a  p e r m i t  u n d e r  p a r a ­

g r a p h  ( l ) ( A ) ( i i ) ,  t h e  a p p l i c a n t  m a i n t a i n s  a  p u b -

45
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1  “ ( G )  A  p e r m i t  a u t h o r i z e d  i n  t h i s  p a r a g r a p h

2  s h a l l  b e  t h e  o n l y  p e r m i t  r e q u i r e d  f o r  t h e  a c t i v i t i e s

3  a u t h o r i z e d  t h e r e i n ,  a n d  m a y  c o v e r  a c t i v i t i e s  f o r  o n e

4  o r  m o r e  s p e c i e s  o r  t a x a  s i m u l t a n e o u s l y .

5  “ ( H )  T h e  a u t h o r i z a t i o n s  f o r  a n y  a c t i v i t i e s  p e r -

6  m i t t e d  u n d e r  t h i s  p a r a g r a p h  o r  p e r m i t t e d  b y  t h e

7  B a l d  E a g l e  P r o t e c t i o n  A c t  ( 1 6  U . S . C .  6 6 8 — 6 6 8 d ) ,

8  t h e  F i s h  a n d  W i l d l i f e  C o n s e r v a t i o n  A c t  o f  1 9 8 0  ( 1 6

9  U . S . C .  2 9 0 1 - 2 9 1 1 ) ,  t h e  L a c e y  A c t  A m e n d m e n t s  o f

1 0  1 9 8 1  ( 1 8  U . S . C .  4 2 ;  1 6  U . S . C .  3 3 7 1 - 3 3 7 8 ) ,  t h e

1 1  M a r i n e  M a m m a l  P r o t e c t i o n  A c t  o f  1 9 7 2  ( 1 6  U . S . C .

1 2  1 3 6 1 - 1 4 0 7 ) ,  t h e  M i g r a t o r y  B i r d  C o n s e r v a t i o n  A c t

1 3  ( 1 6  U . S . C .  7 1 5 - 7 1 5 d ) ,  t h e  M i g r a t o r y  B i r d  T r e a t y

1 4  A c t  ( 1 6  U . S . C .  7 0 3 - 7 1 2 ) ,  o r  t h e  W i l d  B i r d  C o n -

1 5  s e r v a t i o n  A c t  o f  1 9 9 2  ( P u b l i c  L a w  1 0 2 - 4 4 0 )  s h a l l

1 6  b e  c o n s o l i d a t e d  i n t o  a  g e n e r a l  p e r m i t  t o  c o v e r  a l l  a u -

1 7  t h o r i z e d  a c t i v i t i e s ,  n o t w i t h s t a n d i n g  a n y  l a w  o r  r e g u -

1 8  l a t i o n  t o  t h e  c o n t r a r v . ” .

1 9  ( b )  E x c e p t i o n s  f o r  W i l d l i f e  B r e d  i n  C a p -

2 0  t i v i t y . — S e c t i o n  1 0 ,  a s  a m e n d e d  b y  s e c t i o n  2 0 4 ( c )  o f  t h i s

2 1  A c t ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g  n e w

2 2  s u b s e c t i o n :

2 3  “ ( 1 )  W i l d l i f e  B r e d  i n  C a p t i v i t y . — F o r  t h e  p u r -

2 4  p o s e s  o f  t h i s  A c t  o r  a n y  r e g u l a t i o n  a d o p t e d  p u r s u a n t  t o

2 5  t h i s  A c t ,  t h e  t e r m s  ‘ b r e d  i n  c a p t i v i t y ’ o r  ‘ c a p t i v e - b r e d ’ ,



1  a n y  t e r m s  o r  c o n d i t i o n s  o f  a n y  . p e r m i t s  p r e v i o u s l y  i s -

2  s u e d  p u r s u a n t  t o  t h i s  A c t  o r  t h e  l a w s  l i s t e d  i n  s u b -

3  p a r a g r a p h  ( H ) .

4  “ ( C )  A  p e r m i t  r e f e r r e d  t o  i n  p a r a g r a p h

5  ( l ) ( A ) ( i i )  s h a l l  b e  f o r  a  t e r m  o f  n o t  l e s s  t h a n  6

6  v e a r s .V

7  “ ( D )  A  p e r m i t  r e f e r r e d  t o  i n  p a r a g r a p h

8  ( l ) ( A ) ( i i )  s h a l l  a l s o  a u t h o r i z e  t h e  p e r m i t t e e  t o  i m -

9  p o r t ,  e x p o r t ,  s e l l ,  p u r c h a s e ,  o r  o t h e r w i s e  t r a n s f e r

1 0  p o s s e s s i o n  o f  t h e  a f f e c t e d  s p e c i e s .

1 1  “ ( E )  T h e  S e c r e t a r y  s h a l l  r e v o k e  a  p e r m i t  r e -

1 2  f e r r e d  t o  i n  p a r a g r a p h  ( l ) ( A ) ( i i )  i f  t h e  S e c r e t a r y  d e -

1 3  t e r m m e s  t h a t  t h e  p e r m i t t e e —

1 4  “ ( i )  n o  l o n g e r  m e e t s  t h e  r e q u i r e m e n t s  o f

1 5  s u b p a r a g r a p h  ( A )  a n d  i s  n o t  r e a s o n a b l y  l i k e l y

1 6  t o  m e e t  t h e  r e q u i r e m e n t s  i n  t h e  n e a r  f u t u r e ;

1 7  “ ( i i )  i s  n o t  c o m p l y i n g  w i t h  t h e  t e r m s  a n d

1 8  c o n d i t i o n s  o f  t h e  p e r m i t ;  o r

1 9  “ ( i i i )  i s  e n g a g i n g  i n  a n  a c t i v i t y  l i k e l y  t o

2 0  j e o p a r d i z e  t h e  c o n t i n u e d  e x i s t e n c e  o f  t h e  s p e c i e s

2 1  s u b j e c t  t o  t h e  p e r m i t .

2 2  “ ( F )  T h e  S e c r e t a r y  m a y  r e q u i r e  a n  a n n u a l  r e -

^ r>nr** nn fl>#> *. ^ I* •• » « •» * <••• '•
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1 “ RECOGNIZING NET BENEFITS TO AQUATIC SPECIES

2  “ S e c .  2 0 .  ( a )  E n c o u r a g i n g  N e t  B e n e f i t s . — I n

3  c a r r y i n g -  o u t  t h i s  A c t ,  i f  t h e  n u m b e r  o f  i n d i v i d u a l  m e m b e r s

4  o f  a n  e n d a n g e r e d  s p e c i e s  o r  t h r e a t e n e d  s p e c i e s  e x i t i n g  a n

5  a q u a t i c  h a b i t a t  a r e a  u n d e r  t h e  c o n t r o l ,  a u t h o r i t y  o r  o w n e r -

6  s h i p  o f  a  n o n - F e d e r a l  p e r s o n  i s  e q u a l  t o  o r  g r e a t e r  t h a n

7  t h e  n u m b e r  o f  i n d i v i d u a l  m e m b e r s  o f  t h e  s p e c i e s  e n t e r i n g

8  s u c h  a r e a ,  t h e  S e c r e t a r y  s h a l l  n o t  r e q u i r e ,  p r o v i d e  f o r ,  o r

9  r e c o m m e n d  t h e  i m p o s i t i o n  o f  a n y  r e s t r i c t i o n  o r  o b l i g a t i o n

1 0  o n  t h e  a c t i v i t y ’  o f  t h e  n o n - F e d e r a l  p e r s o n  i n  a  m a n n e r

1 1  w h i c h  w o u l d  r e q u i r e  t h e  n o n - F e d e r a l  p e r s o n  t o  s u p p o r t  t h e

1 2  m a i n t e n a n c e  o f  a n y  g r e a t e r  n u m b e r  o f  i n d i v i d u a l  m e m b e r s

1 3  o f  t h e  s p e c i e s  t h a n  t h a t  w h i c h  e n t e r s  s u c h  a q u a t i c  h a b i t a t

1 4  a r e a .

1 5  “ ( b )  C o n s i d e r a t i o n  o f  H a t c h e r y  P o p u -

1 6  L A T I O N S . — I n  c a l c u l a t i n g  t h e  n u m b e r  o f  i n d i v i d u a l  m e m -

1 7  b e r s  o f  a  s p e c i e s  e n t e r i n g  a n d  e x i t i n g  a  s p e c i f i c  a q u a t i c

1 8  h a b i t a t  a r e a  p u r s u a n t  t o  t h i s  s e c t i o n ,  t h e  S e c r e t a r y  s h a l l

1 9  c o n s i d e r  h a t c h e r y  p o p u l a t i o n s .

2 0  “ ( c )  L i m i t a t i o n s . — T h e  S e c r e t a r y  s h a l l  n o t  r e q u i r e ,

2 1  p r o v i d e  f o r ,  o r  r e c o m m e n d  t h e  i m p o s i t i o n  o f  a n y  r e s t r i c -

2 2  t i o n  o r  o b l i g a t i o n  o n  t h e  a c t i v i t y  o f  a n y  n o n - F e d e r a l  p e r -

2 3  s o n  i n  a n  a q u a t i c  h a b i t a t  a r e a  t o  r e m e d y  a d v e r s e  i m p a c t s

2 4  o n  a  s p e c i e s  r e s u l t i n g  f r o m  a c t i v i t i e s  o f  i n d i v i d u a l s  o t h e r

2 5  t h a n  t h e  n o n - F e d e r a l  p e r s o n . ” .
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1  w i t h  r e s p e c t  t o  w i l d l i f e ,  m e a n s  w i l d l i f e ,  i n c l u d i n g  e g g s ,

2  b o r n  o r  o t h e r w i s e  p r o d u c e d  i n  c a p t i v i t y  f r o m  p a r e n t s  t h a t

3  m a t e d  o r  o t h e r w i s e  t r a n s f e r r e d  g a m e t e s  i n  c a p t i v i t y  i f  r e -

4  p r o d u c t i o n  i s  s e x u a l ,  o r  f r o m  p a r e n t s  t h a t  w e r e  i n  c a p t i v i t y

5  w h e n  d e v e l o p m e n t  o f  t h e  p r o g e n y  b e g a n ,  i f  d e v e l o p m e n t

6  i s  a s e x u a l .  S u c h  p r o g e n y  s h a l l  b e  c o n s i d e r e d  d o m e s t i c  f i s h

7  o r  w i l d l i f e  f o r  a l l  p u r p o s e s  a n d  s h a l l  n o t  c o m e  u n d e r  t h e

8  p r o v i s i o n s  a n d  p r o h i b i t i o n s  o f  t h i s  A c t  a n d  t h e  l a w s  l i s t e d

9  i n  s u b s e c t i o n  ( a ) ( 6 ) ( H )  u n l e s s  i n t e n t i o n a l l y  a n d  p e r m a -

1 0  n e n t l v  r e l e a s e d  t o  t h e  w i l d .  A n y  p e r s o n  h o l d i n g  a n y  f i s h

1 1  o r  w i l d l i f e  o r  t h e i r  p r o g e n y  a s  d e s c r i b e d  i n  t h i s  s u b s e c t i o n

1 2  m u s t  b e  a b l e  t o  d e m o n s t r a t e  t h a t  s u c h  f i s h  o r  w i l d l i f e  d o ,

1 3  i n  f a c t ,  q u a l i f y  u n d e r  t h e  p r o v i s i o n  o f  t h i s  s u b s e c t i o n ,  a n d

1 4  s h a l l  m a i n t a i n  a n d  s u b m i t  t o  t h e  S e c r e t a r y ,  o n  r e q u e s t ,

1 5  s u c h  i n v e n t o r i e s ,  d o c u m e n t a t i o n ,  a n d  r e c o r d s  a s  t h e  S e c -

1 6  r e t a r v  m a y  b y  r e g u l a t i o n  r e q u i r e  a s  b e i n g  r e a s o n a b l e  a n d

1 7  a p p r o p r i a t e  t o  c a m '  o u t  t h e  p u r p o s e s  o f  t h i s  s u b s e c t i o n .

1 8  S u c h  r e q u i r e m e n t s  s h a l l  n o t  u n n e c e s s a r i l y  d u p l i c a t e  t h e

1 9  r e q u i r e m e n t s  o f  o t h e r  r u l e s  a n d  r e g u l a t i o n s  p r o m u l g a t e d

2 0  b v  t h e  S e c r e t a r v . ” .•* *r

21 SEC . 206. M A INTENANCE O F  AQUATIC  HABITATS FOR LIST -

2 2  ED  SP EC IE S .
^ ̂  T7 M -In n A of n ̂  1 0 7 0  (1 JTCJ P



1  e x c e p t  f o r  g o o d  c a u s e  b a s e d  o n  a d e q u a t e  f i n d i n g s  s u p -

2  p o r t e d  b v  s u b s t a n t i a l  e v i d e n c e .

3  “ ( g )  R e l a t i o n s h i p  o f  P r o t e c t i v e  R e g u l a t i o n s

4  t o  t h e  C o n v e n t i o n . — I n  d e t e r m i n i n g  t h e  p r o v i s i o n s  o f

5  p r o t e c t i v e  r e g u l a t i o n s  p u r s u a n t  t o  s e c t i o n  4 ( d )  o f  t h i s  A c t

6  w h e n  s u c h  r e g u l a t i o n s  r e l a t e  t o  a  f o r e i g n  s p e c i e s —

7  “ ( 1 )  t h e  S e c r e t a r y  m a y  n o t  p r o h i b i t  a n y  a c t

8  t h a t  i s  p e r m i s s i b l e  u n d e r  t h e  C o n v e n t i o n ,  n o t w i t h -

9  s t a n d i n g  A r t i c l e  X T V  o f  t h e  C o n v e n t i o n ;

1 0  “ ( 2 )  t h e  S e c r e t a r y  s h a l l ,  p r i o r  t o  p u b l i s h i n g  a

1 1  p r o p o s a l  f o r  s u c h  p r o t e c t i v e  r e g u l a t i o n s  i n  t h e  F e d -

1 2  e r a l  R e g i s t e r ,  t r a n s m i t  t h e  f u l l  t e x t  a n d  a  c o m p l e t e

1 3  d e s c r i p t i o n  o f  t h e  p r o p o s e d  r e g u l a t i o n  d i r e c t l y  t o  t h e

1 4  a p p r o p r i a t e  w i l d l i f e  m a n a g e m e n t  a u t h o r i t y  o f  t h a t

1 5  c o u n t r y ,  i n  t h e  l a n g u a g e  o f  t h a t  c o u n t r y ,  w i t h  a t

1 6  l e a s t  1 8 0  d a y s  a l l o w e d  f o r  r e v i e w  a n d  c o m m e n t ,  t h e

1 7  1 8 0  d a y s  s h a l l  b e  c o u n t e d  f r o m  t h e  d a t e  o f  d e l i v e r y

1 8  o f  t h e  m a t e r i a l s  t o  t h e  w i l d l i f e  a u t h o r i t i e s  o f  t h e

1 9  c o u n t r y ;

2 0  “ ( 3 )  s u c h  t r a n s m i s s i o n  m u s t  b e  a c c o m p a n i e d

2 1  b y —

2 2  “ ( A )  a  p l a i n - l a n g u a g e  e x p l a n a t i o n  o f  t h e

2 3  r e a s o n s  f o r  a n d  p u r p o s e  o f  t h e  p r o p o s e d  r e g u i a -

2 4  t i o n ;



1 SEC. 207. COMPLIANCE WITH INTERNATIONAL REQUIRE-
2 MLNTS AND TREATIES.
3  ( a )  R e s p e c t i n g  t h e  S o v e r e i g n t y  o f  O t h e r  N a -

4 HONS.— Section 8 (16 U.S.C. 1537) is amended by adding
5 at the end the following new subsection:
6  “ ( e )  E n c o u r a g e m e n t  o f  F o r e i g n  P r o g r a m s . —

7 .Any action taken by the Secretary pursuant to this Act
8 in regard to a foreign species which occurs in a country
9 which is a party to the Convention—

10 “(1) shall be done in cooperation with the wild-
11 life conservation authorities of such country; and
12 “(2) shall not obstruct any wildlife conservation
13 program of such country unless the Secretary can
14 show, based on adequate findings supported by sub-
15 stantial evidence, that the country’s wildlife con-
16 servation program for the species in question is not
17 consistent with the Convention.”.
18 (b) C o m p l i a n c e  W i t h  t h e  C o n v e n t i o n . — S e c t i o n

1 9  8 A  (16 U.S.C. 1 5 3 7 a )  i s  a m e n d e d  by a d d i n g  a t  t h e  e n d

2 0  t h e  f o l l o w i n g  n e w  s u b s e c t i o n s :

21 “ ( f )  N o n d u p l i c a t i o n  o f  F i n d i n g s .— T h e  S e c -

22  r e t a r y ,  i n  m a k i n g  t h e  f i n d i n g s  r e q u i r e d  i n  p a r a g r a p h  3 ( a )

51



1  ( c )  C o n s e r v a t i o n  o f  T h r e a t e n e d  S p e c i e s . — S e c -

2  t i o n  9  ( 1 6  U . S . C .  1 5 3 8 ) ,  a s  a m e n d e d  b y  s e c t i o n  2 0 6  o f

3  t h i s  A c t ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g

4  n e w  s u b s e c t i o n :

5  “ ( i )  I m p o r t a t i o n  a n d  E x p o r t a t i o n . —

6  “ ( 1 )  L i m i t a t i o n  o n  i m p o r t a t i o n .— T h e  p r o -

7  h i b i t i o n  o n  i m p o r t a t i o n  i n  s u b s e c t i o n  ( a )  o f  t h i s  s e c -

8  t i o n  s h a l l  n o t  a p p l y  t o  a  s p e c i m e n  o f  a  t h r e a t e n e d

9  s p e c i e s  t a k e n  f o r  a n  i n h e r e n t l y  l i m i t e d  u s e  i n  a c c o r d -

1 0  a n c e  w i t h  t h e  l a w s  o f  a  f o r e i g n  n a t i o n  a n d  a c c o m -

1 1  p a n i e d  b y  a n  e x p o r t  p e r m i t  i s s u e d  b y  t h a t  n a t i o n  o r

1 2  a n  e q u i v a l e n t  d o c u m e n t .  F o r  t h e  p u r p o s e  o f  t h i s

1 3  s u b s e c t i o n ,  t h e  t e r m  ‘ i n h e r e n t l y  l i m i t e d  u s e ’  m e a n s

1 4  s c i e n t i f i c  c o l l e c t i o n ,  l i v e  e x p o r t  f o r  c a p t i v e  b r e e d i n g ,

1 5  s p o r t  h u n t i n g ,  a n d  f a l c o n r y .

1 6  “ ( 2 )  R e g u l a t i o n s  f o r  s h i p p i n g  u n d e r  c o n -

1 7  v e n t i o n . — ( A )  T h e  S e c r e t a r y  s h a l l  a d o p t  r e g u l a -

1 8  t i o n s  r e g a r d i n g  t h e  f i n d i n g  r e q u i r e d  b y  t h e  C o n v e n -

1 9  t i o n  t h a t  l i v e  s p e c i m e n s  e x p o r t e d  f r o m  t h e  U n i t e d

2 0  S t a t e s  w i l l  b e  s o  p r e p a r e d  a s  t o  m i n i m i z e  t h e  r i s k

2 1  o f  i n j u r y ,  d a m a g e  t o  h e a l t h ,  o r  c r u e l  t r e a t m e n t .

2 2  S u c h  r e g u l a t i o n s  s h a l l  p r o v i d e  c l e a r ,  c o n s i s t e n t  a n d

2 3  r e l i a b l e  g u i d a n c e  t o  e x p o r t e r s .

2 4  “ ( B )  I n  a n y  i n s t a n c e  i n  w h i c h  t h e  S e c r e t a r y  b e -

25 lipypq fh a t a ch inm pnt fn r PXTtort. is not nrpnnrod in
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1  “ ( B )  a n  a n a l y s i s  o f  t h e  a n t i c i p a t e d  b e n e -

2  f i c i a l  i m p a c t  o r  d e t r i m e n t a l  i m p a c t  o f  t h e  r e g u -

3  l a t i o n  o n  t h e  e c o n o m i c ,  s o c i a l ,  a n d  c u l t u r a l  u t i -

4  l i z a t i o n  o f  t h e  s p e c i e s ,  i f  a n y ,  a n d  o f  t h e  b e n e -

5  f i c i a l  o r  d e t r i m e n t a l  i m p a c t  o n  t h e  r e s o u r c e

6  m a n a g e m e n t  a n d  c o n s e r v a t i o n  p r o g r a m s  o f  t h a t

7  c o u n t r y ;  a n d

8  “ ( C )  a  s u m m a r y  o f  t h e  l i t e r a t u r e  r e v i e w e d

9  a n d  e x p e r t s  c o n s u l t e d  b y  t h e  S e c r e t a r y  i n  r e -

1 0  g a r d  t o  t h e  s p e c i e s  i n v o l v e d ,  a n d  a  s u m m a r y  o f

1 1  t h e  S e c r e t a r y ’ s  f i n d i n g s  b a s e d  o n  t h a t  r e v i e w

1 2  a n d  c o n s u l t a t i o n ;

1 3  “ ( 4 )  t h e  S e c r e t a r y  s h a l l  e n t e r  i n t o  d i s c u s s i o n s

1 4  w i t h  a p p r o p r i a t e  w i l d l i f e  m a n a g e m e n t  o f f i c i a l s  o f  t h e

1 5  c o u n t r i e s  t o  w h i c h  h e  h a s  s e n t  t h e  t r a n s m i s s i o n  r e -

1 6  f e r r e d  t o  i n  t h e  p r e v i o u s  p a r a g r a p h ,  a n d  i f  t h o s e  o f -

1 7  f i c i a l s  f e e l  t h a t  f u r t h e r  s t u d i e s  o f  t h e  s p e c i e s  a r e  i n -

1 8  d i c a t e d  t h e  S e c r e t a r y  s h a l l  a s s i s t  i n  f i n d i n g  t h e

1 9  f u n d s  f o r  s u c h  s t u d i e s  a n d  i n  e a r n i n g  o u t  t h e  s t u d -

2 0  i e s ;  a n d

2 1  “ ( 5 )  t h e  S e c r e t a r y  m u s t  o b t a i n  t h e  w r i t t e n  c o n -

2 2  c u r r e n c e  o f  a l l  t h e  n a t i o n s  c o n t a c t e d ,  a n d  i f  s u c h
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1  “ ( 2 )  N o  l a t e r  t h a n  I S O  d a y s  a f t e r  t h e  e f f e c t i v e  d a t e

2  o f  t h i s  s u b s e c t i o n  a n d  e a c h  v e a r  t h e r e a f t e r ,  t h e  S e c r e t a r y

3  s h a l l —

4  “ ( A )  r e v i e w  a l l  t h o s e  p r o g r a m s  i n t e n d e d  t o  c o n -

5  s e r v e  t h e  e n d a n g e r e d  s p e c i e s  a n d  t h r e a t e n e d  s p e c i e s

6  o f  s e a  t u r t l e s  f o u n d  i n  t h e  G u l f  o f  M e x i c o  a n d  a l o n g

7  t h e  A t l a n t i c  s e a b o a r d ,  i n c l u d i n g  t h o s e  p r o g r a m s  i n -

8  v o l v i n g  p r o t e c t i o n  o f  n e s t i n g  b e a c h e s  i n  o t h e r  n a -

9  c i o n s ;

1 0  “ ( B )  a p p r o v e  a n y  s u c h  p r o g r a m  d e t e r m i n e d  b y

1 1  t h e  S e c r e t a r y  t o  b e  o f  s i g n i f i c a n t  b e n e f i t  t o  t h e  r e -

1 2  c o v e r y  o f  t h e  s p e c i e s  o f  s u c h  s e a  t u r t l e s  u n d e r  t h i s

1 3  s u b s e c t i o n ;  a n d

1 4  “ ( C )  p u b l i s h  n o t i c e  o f  s u c h  d e t e r m i n a t i o n  i n  t h e

1 5  F e d e r a l  R e g i s t e r .

1 6  “ ( 3 ) ( A )  A n y  p e r s o n  o r  g r o u p  o f  p e r s o n s  o p e r a t i n g

1 7  t r a w l  v e s s e l s  m a y  s u b m i t  i n  w r i t i n g  a  r e q u e s t  t o  t h e  S e c -

1 8  r e t a r y  f o r  a n  e x e m p t i o n  u n d e r  t h i s  s u b s e c t i o n .

1 9  “ ( B )  N o t  l a t e r  t h a n  6 0  d a y s  a f t e r  r e c e i p t  o f  s u c h  r e -

2 0  q u e s t  t h e  S e c r e t a r y  s h a l l  p r o v i d e  s u c h  p e r s o n  o r  g r o u p

2 1  w r i t t e n  n o t i c e  o f  t h e  i s s u a n c e  o r  d e n i a l  o f  s u c h  r e q u e s t .

2 2  “ ( 4 )  T h e  S e c r e t a r y  s h a l l  d e t e r m i n e  t h a t  t h e  s u p p o r t

2 3  o f f e r e d  b y  a n  o p e r a t o r  i n  a  w r i t t e n  r e q u e s t  s u b m i t t e d

2 4  u n d e r  p a r a g r a p h  ( 3 )  >s a p p r o p r i a t e  i f  t h e  b e n e f i t s  p r o v i d e d

2 5  b y  s u c h  s u p p o r t  t o  t h e  r e c o v e r y  o f  s u c h  s p e c i e s  e x c e e d  a n y
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1  a c c o r d a n c e  w i t h  t h e  r e g u l a t i o n s ,  a  d e t a i l e d  w r i t t e n

2  n o t i c e  o f  n o n c o m p l i a n c e  s h a l l  b e  i s s u e d  t o  t h e  e x -

3  p o r t e r .  T h e  n o t i c e  s h a l l  c o n t a i n  r e c o m m e n d a t i o n s  a s

4  t o  h o w  f u t u r e  s h i p m e n t s  s h o u l d  b e  m o d i f i e d  i n  o r d e r

5  t o  c o m e  i n t o  c o m p l i a n c e  w i t h  t h e  r e g u l a t i o n s .  T h e

6  n o t i c e  s h a l l  g o  i n t o  e f f e c t  3 0  d a y s  a f t e r  r e c e i p t  b y

7  t b -  s h i p p e r ,  s u b j e c t  t o  a p p e a l  t o  a n  A d m i n i s t r a t i v e

8  L a w  J u d g e  o r  a  c o u r t .  T h e  f i l i n g  o f  a n  a p p e a l  s h a l l

9  t o l l  t h e  e f f e c t i v e n e s s  o f  t h e  n o t i c e .  T h e  i s s u e  o f  n o n -

1 0  c o m p l i a n c e  m a y  b e  a p p e a l e d  a s  w e l l  a s  t h e  i s s u e  o f

1 1  t h e  a p p r o p r i a t e n e s s  o f  t h e  r e c o m m e n d a t i o n  f o r  c o m -

1 2  p l i a n c e . ” .

13 SEC . 208. INCENTIVES FO R  PROTECT IO N  OF MARINE SPE-

1 4  CIES .

1 5  ( a )  I n  G e n e r a l . — - S e c t i o n  1 0  ( 1 6  U . S . C .  1 5 3 9 ) ,  a s

1 6  a m e n d e d  b y  s e c t i o n  2 0 5 ( b )  o f  t h i s  A c t ,  i s  a m e n d e d  b y  a d d -

1 7  i n g  a t  t h e  e n d  t h e  f o l l o w i n g  n e w  s u b s e c t i o n :

1 8  “ ( m )  INCENTIVES.— ( 1 )  T h e  S e c r e t a r y  s h a l l  e x e m p t ,

1 9  u n d e r  s u c h  t e r m s  a n d  c o n d i t i o n s  a s  t h e  S e c r e t a r y  m a v

2 0  p r e s c r i b e  b y  r e g u l a t i o n ,  a n y  o p e r a t o r  o f  a  t r a w l  v e s s e l  r e -

2 1  q u i r e d  t o  u s e  a  t u r t l e  e x c l u d e r  d e v i c e  u n d e r  r e g u l a t i o n s

2 2  p r o m u l g a t e d  u n d e r  t h i s  A c t  f r o m  s u c h  r e q u i r e m e n t  i f  s u c h
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1  “ ( 1 )  T h e  p r e s e n t  o r  t h r e a t e n e d  l o s s  o f  i t s  h a b i -

2  t a t .

3  “ ( 2 )  O v e r u t i l i z a t i o n  f o r  c o m m e r c i a l ,  r e c -

4  r e a t i o n a l ,  s c i e n t i f i c ,  o r  e d u c a t i o n a l  p u r p o s e s .

5  “ ( 3 )  D i s e a s e  o r  p r e d a t i o n .

6  “ ( 4 )  T h e  i n a d e q u a c y  o f  e x i s t i n g  F e d e r a l ,  S t a t e ,

7  a n d  l o c a l  g o v e r n m e n t  r e g u l a t o r y  m e c h a n i s m s .

8  “ ( 5 )  O t h e r  n a t u r a l  o r  m a n m a d e  f a c t o r s  a f f e c t -

9  i n g  i t s  c o n t i n u e d  e x i s t e n c e .

1 0  “ ( b )  S e c r e t a r i a l  D e t e r m i n a t i o n s .—

1 1  “ ( 1 )  B a s i s  f o r  d e t e r m i n a t i o n .— ( A )  T h e

1 2  S e c r e t a r y  s h a l l  m a k e  d e t e r m i n a t i o n s  r e q u i r e d  b y

1 3  s u b s e c t i o n  ( a ) ( 1 )  s o l e l y  o n  t h e  b a s i s  o f  t h e  b e s t  s c i -

1 4  e n t i f i c  a n d  c o m m e r c i a l  d a t a  a v a i l a b l e  t o  t h e  S e c -

1 5  r e t a r y  a f t e r  c o n d u c t i n g  a  r e v i e w  o f  t h e  s t a t u s  o f  t h e

1 6  s p e c i e s  a n d  a f t e r  s o l i c i t i n g  a n d  f u l l y  c o n s i d e r i n g  t h e

1 7  b e s t  s c i e n t i f i c  a n d  c o m m e r c i a l  d a t a  a v a i l a b l e  c o n -

1 8  c e r n i n g  t h e  s t a t u s  o f  a  s p e c i e s  f r o m  a n y  a f f e c t e d

1 9  S t a t e  o r  a n y  i n t e r e s t e d  n o n - F e d e r a l  p e r s o n ,  a n d  t a k -

2 0  i n g  i n t o  a c c o u n t  t h o s e  e f f o r t s  b e i n g  m a d e  b y  a n y

2 1  S t a t e ,  a n y  p o l i t i c a l  s u b d i v i s i o n  o f  a  S t a t e ,  o r  a n y

2 2  n o n - F e d e r a l  p e r s o n  o r  c o n s e r v a t i o n  o r g a n i z a t i o n ,  t o

2 3  p r o t e c t  s u c h  s p e c i e s ,  w h e t h e r  b y  p r e d a t o r  c o n t r o l ,

2 4  p r o t e c t i o n  o f  h a b i t a t  a n d  f o o d  s u p p l y ,  o r  o t h e r  c o n -

2 5  s e r v a t i o n  p r a c t i c e s ,  w i t h i n  a n y  a r e a  u n d e r  i t s  j u r i s -
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1 harm to the recovery of such species incurred as a result
2 of the operator not using turtle excluder devices under an
3 exemption provided under this subsection.
4 “(5) The Secretary shall prescribe such regulations
5 as the Secretary considers necessary and appropriate to
6 carry out the purposes of this subsection.”.
7 (b) I n c i d e n t a l  T a k e  S t a t e m e n t s .— S e c t i o n  7(b)
8 (16 U.S.C. 1536(b)) is amended by adding at the end of
9 paragraph (4)(C)(ii) the following: “including incentives

10 to encourage the support of conservation programs ap-
11 proved under section 10 (k),M.
12 T I T L E  I I I — I M P R O V I N G  S C I -

13 E N T I F I C  I N T E G R I T Y  O F  L I S T -

14 I N G  D E C I S I O N S  A N D  P R O C E -

15 D U R E S

16 SEC. 301. IMPROVING THE VALIDITY AND CREDIBILITY OF

17 DECISIONS.

18 ( a )  B a s i n g  L i s t i n g s  o n  C r e d i b l e  S c i e n c e . —

19 (1) L i s t i n g  d e t e r m i n a t i o n s . — Subsections
20 (a) and (b) (1) and ( 2 )  of section 4 (16 U . S . C .

21 1533) are amended to read as follows:
22 “(a) G e n e r a l l y .— The Secretary shall by regulation
23 promulgated in accordance with subsection (b) determinp
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1  “ ( 1 0 )  F o r e i g n  s p e c i e s . — ( A )  I n  d e t e r m i n i n g

2  u n d e r  s u b s e c t i o n  ( a )  w h e t h e r  a  f o r e i g n  s p e c i e s  i s  a n

3  e n d a n g e r e d  s p e c i e s  o r  a  t h r e a t e n e d  s p e c i e s ,  t h e  S e c -

4  r e t a i y  s h a l l  n o t  d e t e r m i n e  t h a t  a  s p e c i e s  t h a t  i s  l i s t *

5  e d  u n d e r  t h e  C o n v e n t i o n  i s  e n d a n g e r e d  o r  t h r e a t -

6  e n e d  u n l e s s  h e  m a k e s  a n  a d e q u a t e  f i n d i n g ,  s u p -

7  p o r t e d  b y  s u b s t a n t i a l  e v i d e n c e ,  t h a t  t h e  C o n v e n t i o n

8  d o e s  n o t  p r o v i d e  a d e q u a t e  r e g u l a t i o n .

9  “ ( B )  T h e  S e c r e t a r y  s h a l l ,  p r i o r  t o  p u b l i s h i n g  a

1 0  p r o p o s a l  i n  t h e  F e d e r a l  R e g i s t e r  t o  d e t e r m i n e  t h a t

1 1  a  f o r e i g n  s p e c i e s  i s  e n d a n g e r e d  o r  t h r e a t e n e d ,  t r a n s -

1 2  m i t  t h e  f u l l  t e x t  a n d  a  c o m p l e t e  d e s c r i p t i o n  o f  t h e

1 3  p r o p o s e d  l i s t i n g  d i r e c t l y  t o  t h e  a p p r o p r i a t e  w i l d l i f e

1 4  m a n a g e m e n t  a u t h o r i t y  o f  t h a t  n a t i o n ,  i n  t h e  l a n *

1 5  g u a g e  o f  t h a t  n a t i o n ,  w i t h  a t  l e a s t  1 8 0  d a y s  a l l o w e d

1 6  f o r  r e v i e w  a n d  c o m m e n t .  T h e  1 8 0  d a y s  s h a l l  b e

1 7  c o u n t e d  f r o m  t h e  d a t e  o f  d e l i v e r y  o f  t h e  m a t e r i a l s

1 8  s u p p o r t i n g  t h e  p r o p o s e d  l i s t i n g  t o  t h e  w i l d l i f e  a u -

1 9  t h o r i t i e s  o f  t h e  c o u n t r y .

2 0  “ ( C )  S u c h  t r a n s m i s s i o n  m u s t  b e  a c c o m p a n i e d

2 1  b y —

2 2  “ ( i )  a  p l a i n - l a n g u a g e  e x p l a n a t i o n  o f  t h e  o b -

2 3  j e c t i v e  c r i t e r i a  f o r  a n d  p u r p o s e  o f  t h e  p r o p o s e d

2 4  l i s t i n g ;
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1  d i c t i o n ,  o r  o n  t h e  h i g h  s e a s ,  a n d  s h a l l  a c c o r d  g r e a t e r

2  w e i g h t ,  c o n s i d e r a t i o n ,  a n d  p r e f e r e n c e  t o  e m p i r i c a l

3  d a t a  r a t h e r  t h a n  p r o j e c t i o n s  o r  o t h e r  e x t r a p o l a t i o n s

4  d e v e l o p e d  t h r o u g h  m o d e l i n g .

5  “ ( B )  I n  m a k i n g  a  d e t e r m i n a t i o n  w h e t h e r  a  s p e -

6  c i e s  i s  a n  e n d a n g e r e d  s p e c i e s  o r  a  t h r e a t e n e d  s p e c i e s

7  u n d e r  t h i s  s e c t i o n ,  t h e  S e c r e t a r y  s h a l l  f u l l y  c o n s i d e r

8  p o p u l a t i o n s  o f  t h e  s p e c i e s  t h a t  a r e  b r e d  t h r o u g h  p r i -

9  v a t e  s e c t o r ,  u n i v e r s i t y ,  a n d  F e d e r a l ,  S t a t e ,  a n d  l o c a l

1 0  g o v e r n m e n t  b r e e d i n g  p r o g r a m s  f o r  r e l e a s e  i n  t h e

1 1  h a b i t a t  o f  t h e  s p e c i e s .  I n  t h e  c a s e  o f  f i s h  s p e c i e s ,  t h e

1 2  b r e d  p o p u l a t i o n s  r e f e r r e d  t o  i n  t h e  p r e c e d i n g  s e n -

1 3  t e n c e  s h a l l  i n c l u d e  h a t c h e r y  p o p u l a t i o n s .

1 4  “ ( 2 )  C o n s i d e r a t i o n  o f  s t a t e  r e c o m m e n d a -

1 5  t i o n s . — I n  m a k i n g  a  d e t e r m i n a t i o n  p u r s u a n t  t o

1 6  p a r a g r a p h  ( 1 ) ,  t h e  S e c r e t a r y  s h a l l  g i v e  c o n s i d e r a t i o n

1 7  t o  s p e c i e s  w h i c h  h a v e  b e e n  i d e n t i f i e d  a s  i n  d a n g e r  o f

1 8  e x t i n c t i o n ,  o r  l i k e l y  t o  b e c o m e  s o  w i t h i n  t h e  f o r e s e e -

1 9  a b l e  f u t u r e ,  b y  a n y  S t a t e  a g e n c y  t h a t  i s  r e s p o n s i b l e

2 0  f o r  t h e  c o n s e r v a t i o n  o f  f i s h  o r  w i l d l i f e  o r  p l a n t s . ” .

2 1  ( 2 )  L i s t i n g  f o r e i g n  s p e c i e s — S e c t i o n  4 ( b )

2 2  ( 1 6  U . S . C .  1 5 3 3 ( b ) ) ,  a s  a m e n d e d  b y  s u b s e c t i o n  ( f )

2 3  o f  t h i s  s e c t i o n ,  i s  a m e n d e d  b y  a d d i n g  a t  t h e  e n d  t h e
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1  ( b )  D e f i n i t i o n s .— S e c t i o n  3  ( - 1 6  U . S . C .  1 5 3 2 )  i s

2  a m e n d e d —

3  ( 1 )  b y  a d d i n g  a f t e r  p a r a g r a p h  ( 1 )  t h e  f o l l o w i n g

4  n e w  p a r a g r a p h :

5  “ ( 2 )  T h e  t e r m  ‘ b e s t  s c i e n t i f i c  a n d  c o m m e r c i a l

6  d a t a  a v a i l a b l e ’  m e a n s  f a c t u a l  i n f o r m a t i o n ,  i n c l u d i n g

7  b u t  n o t  l i m i t e d  t o  p e e r  r e v i e w e d  s c i e n t i f i c  i n f o r m a -

8  t i o n  o b t a i n a b l e  f r o m  a n y  s o u r c e ,  i n c l u d i n g  g o v e m -

9  m e n t a l  a n d  n o n g o v e r n m e n t a l  s o u r c e s ,  w h i c h  h a s

1 0  b e e n  t o  t h e  m a x i m u m  e x t e n t  f e a s i b l e  v e r i f i e d  b y  f i e l d

1 1  t e s t i n g . ” ;

1 2  ( 2 )  b y  a d d i n g  a f t e r  p a r a g r a p h  ( 7 )  ( a s  r e d e s i g -

1 3  n a t e d  b y  s e c t i o n  1 0 2 ( a ) ( 1 )  o f  t h i s  A c t )  t h e  f o l l o w i n g

1 4  n e w  p a r a g r a p h s :

1 5  “ ( 8 )  T h e  t e r m  ‘ d i s t i n c t  p o p u l a t i o n  o f  n a t i o n a l

1 6  i n t e r e s t ’ m e a n s  a  d i s t i n c t  p o p u l a t i o n  o f  a  v e r t e b r a t e

1 7  s p e c i e s  t h a t  i s  n o t  o t h e r w i s e  a n  e n d a n g e r e d  s p e c i e s

1 8  o r  t h r e a t e n e d  s p e c i e s  i n  t h e  U n i t e d  S t a t e s ,  C a n a d a ,

1 9  o r  M e x i c o ,  b u t  w h i c h  b e c a u s e  o f  i t s  v a l u e  t o  t h e  N a -

2 0  t i o n  a s  a  w h o l e  h a s  b e e n  d e s i g n a t e d  b y  C o n g r e s s  a s

2 1  n e e d i n g  p r o t e c t i o n  u n d e r  t h i s  A c t .

2 2  “ ( 8 a )  T h e  t e r m  ‘ f o r e i g n  s p e c i e s ’  m e a n s  a  s p e -

2 3  c i e s  n a t u r a l l y  o c c u r r i n g  o u t s i d e  t h e  t e r r i t o r y '  o f  t h e

2 4  U n i t e d  S t a t e s ,  b u t  d o e s  n o t  i n c l u d e  a n y  m a r i n e  s p e -

2 5  c i e s .  a n y  s p e c i e s  h a v i n g  a  s i g n i f i c a n t  p o p u l a t i o n  o c -



1  “ ( i i )  a n  a n a l y s i s  o f  t h e  a n t i c i p a t e d  b e n e -

2  f i c i a l  i m p a c t  o r  d e t r i m e n t a l  i m p a c t  o f  t h e  l i s t -

3  i n g  o n  t h e  e c o n o m i c ,  s o c i a l ,  a n d  c u l t u r a l  u t i l i z a -

4  t i o n  o f  t h e  s p e c i e s ,  i f  a n y ,  a n d  o f  t h e  b e n e f i c i a l

5  o r  d e t r i m e n t a l  i m p a c t  o n  t h e  r e s o u r c e  m a n a g e -

6  m e n t  a n d  c o n s e r v a t i o n  p r o g r a m s  o f  t h a t  n a t i o n ;

7  a n d

8  “ ( i i i )  a  s u m m a r y  o f  t h e  l i t e r a t u r e  r e v i e w e d

9  a n d  e x p e r t s  c o n s u l t e d  b y  t h e  S e c r e t a r y  i n  r e -

1 0  g a r d  t o  t h e  s p e c i e s  i n v o l v e d ,  a n d  a  s u m m a r y  o f

1 1  t h e  S e c r e t a r y ’ s  f i n d i n g s  b a s e d  o n  t h a t  r e v i e w

1 2  a n d  c o n s u l t a t i o n .

1 3  “ ( D )  T h e  S e c r e t a r y  s h a l l  e n t e r  i n t o  d i s c u s s i o n s

1 4  w i t h  t h e  a p p r o p r i a t e  w i l d l i f e  m a n a g e m e n t  o f f i c i a l s  o f

1 5  t h e  n a t i o n s  t o  w ' h i c h  h e  h a s  s e n t  t h e  t r a n s m i s s i o n

1 6  r e f e r r e d  t o  i n  s u b p a r a g r a p h  ( C ) .  I f  t h o s e  o f f i c i a l s

1 7  f e e l  t h a t  f u r t h e r  s t u d i e s  o f  t h e  s p e c i e s  a r e  i n d i c a t e d ,

1 8  t h e  S e c r e t a r y  s h a l l  a s s i s t  i n  f i n d i n g  t h e  f u n d s  f o r

1 9  s u c h  s t u d i e s  a n d  i n  c a r r y i n g  o u t  t h e  s t u d i e s .

2 0  “ ( E )  T h e  S e c r e t a r y  m u s t  o b t a i n  t h e  w T i t t e n

2 1  c o n c u r r e n c e  o f  a l l  t h e  n a t i o n s  c o n t a c t e d .  I f  s u c h  c o n -

2 2  c u r r e n c e  i s  n o t  o b t a i n e d ,  t h e  S e c r e t a r y  m a y  n o t
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p e r t a i n  t o  t h e  i m p o r t a t i o n  o r  e x p o r t a t i o n  o f  t e r r e s ­

t r i a l  p l a n t s ,  t h e  t e r m  a l s o  m e a n s  t h e  S e c r e t a r y  o f  

A g r i c u l t u r e . ” ;  a n d

( 5 )  b y  a m e n d i n g  p a r a g r a p h  ( 2 3 )  ( a s  r e d e s i g ­

n a t e d  b y  s e c t i o n  1 0 2 ( a ) ( 1 )  o f  t h i s  A c t )  t o  r e a d  a s  

f o l l o w s :

“ ( 2 3 )  T h e  t e r m  ‘ s p e c i e s '  i n c l u d e s  a n y  s u b ­

s p e c i e s  o f  f i s h  o r  w i l d l i f e  o r  p l a n t s ,  a n d  a n y  d i s t i n c t  

p o p u l a t i o n  o f  n a t i o n a l  i n t e r e s t  o f  a n y  s p e c i e s  o r  v e r ­

t e b r a t e  f i s h  o r  w i l d l i f e  w h i c h  i n t e r b r e e d s  w h e n  m a ­

t u r e . ” .

( c )  S o l i c i t i n g  S c i e n t i f i c  I n f o r m a t io n .— S e c t i o n  

4 ( b ) ( 3 )  ( 1 6  U . S . C .  1 5 3 3 ( b ) ( 3 ) ) ,  a s  a m e n d e d  b y  s e c t i o n s  

3 0 3 ( a ) ,  3 0 4 ( a ) ,  3 0 5 ( a ) ,  a n d  3 0 6  o f  t h i s  A c t .  i s  a m e n d e d  

b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g  n e w  s u b p a r a g r a p h :

“ ( F )  B e f o r e  a n y  f u r t h e r  a c t i o n  i s  t a k e n  i n  a c ­

c o r d a n c e  w i t h  t h i s  p a r a g r a p h ,  t h e  S e c r e t a r y  s h a l l  

p u b l i s h  i n  t h e  F e d e r a l  R e g i s t e r  a  s o l i c i t a t i o n  f o r  f u r ­

t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  s t a t u s  o f  a  s p e c i e s  

w h i c h  i s  t h e  s u b j e c t  o f  a  p r o p o s e d  r u l e  t o  l i s t  t h e  

s p e c i e s  a s  a n  e n d a n g e r e d  s p e c i e s  o r  t h r e a t e n e d  s p e ­

c i e s ,  i n c l u d i n g  c u r r e n t  p o p u l a t i o n ,  p o p u l a t i o n s  

t r e n d s ,  c u r r e n t  h a b i t a t ,  F e d e r a l  c o n s e r v a t i o n  l a n d s  

w h i c h  c o u l d  p r o v i d e  h a b i t a t  f o r  t h e  s p e c i e s ,  f o o d  

s o u r c e s ,  p r e d a t o r s ,  b r e e d i n g  h a b i t s ,  c a p t i v e  b r e e d i n g
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.  * 6 3

c u r r i n g  i n  t h e  w i l d  w i t h i n  t h e  U n i t e d  S t a t e s ,  o r  a n y  

m i g r a t o r y  s p e c i e s  w h o s e  m i g r a t i o n  r o u t e  i n c l u d e s  

U n i t e d  S t a t e s  t e r r i t o r v . ” ;

( 3 )  b y  a d d i n g  a f t e r  p a r a g r a p h  ( 1 3 )  ( a s  r e d e s i g ­

n a t e d  b y  s e c t i o n  1 0 2 ( a ) ( 1 )  o f  t h i s  A c t )  t h e  f o l l o w i n g  

n e \ v  p a r a g r a p h :

“ ( 1 4 )  T h e  t e r m  ‘ i m m i n e n t  t h r e a t  t o  t h e  e x i s t ­

e n c e  o f ,  w i t h  r e s p e c t  t o  a  s p e c i e s ,  m e a n s ,  a s  d e t e r ­

m i n e d  b y  t h e  S e c r e t a r y  u n d e r ' s e c t i o n  4 ( b ) ( 7 )  o r  t h e  

P r e s i d e n t  u n d e r  s e c t i o n  5 ( e ) ( 2 )  s o l e l y  o n  t h e  b a s i s  o f  

t h e  b e s t  s c i e n t i f i c  a n d  c o m m e r c i a l  d a t a  a v a i l a b l e ,  

t h a t  t h e r e  i s  a  s i g n i f i c a n t  l i k e l i h o o d  t h a t  t h e  s p e c i e s  

w i l l  b e c o m e  e x t i n c t ,  o r  w i l l  b e  p l a c e d  o n  a n  i r r e v e r s ­

i b l e  c o u r s e  t o  e x t i n c t i o n ,  d u r i n g  t h e  2 - y e a r  p e r i o d  

b e g i n n i n g  o n  t h e  d a t e  o f  t h e  d e t e r m i n a t i o n  t h a t  t h e  

s p e c i e s  i s  a n  e n d a n g e r e d  s p e c i e s  o r  a  t h r e a t e n e d  s p e ­

c i e s ,  u n l e s s  t h e  s p e c i e s  i s  a c c o r d e d  f u l l y  t h e  p r o t e c ­

t i o n  a v a i l a b l e  u n d e r  t h i s  A c t  d u r i n g  s u c h  p e r i o d . ” ;

( 4 )  b y  a m e n d i n g  p a r a g r a p h  ( 2 2 )  ( a s  r e d e s i g ­

n a t e d  b y  s e c t i o n  1 0 2 ( a ) ( 1 )  o f  t h i s  A c t )  t o  r e a d  a s  

f o l l o w s :

“ ( 2 2 )  T h e  t e r m  ‘ S e c r e t a r y - ’  m e a n s ,  e x c e p t  a s
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1  ( 2 )  b y  a d d i n g  a t  t h e  e n d  t h e  f o l l o w i n g  n e w  s e n -

2  t e n c e :  “ T h e  S e c r e t a r y  m a y  n o t  d e l e g a t e  t h e  f i n a l  d e -

3  c i s i o n  t o  i s s u e  a n  e m e r g e n c y  r e g u l a t i o n  u n d e r  t h i s

4  p a r a g r a p h . ” .

5  ( e )  U s i n g  B e s t  D a t a . — S e c t i o n  4 ( b ) ( 8 )  ( 1 6  U . S . C .

6  1 5 3 3 ( b ) ( 8 ) )  i s  a m e n d e d  b y  s t r i k i n g  “ t h e  d a t a ”  a n d  i n s e r t -

7  i n g  “ t h e  b e s t  s c i e n t i f i c  a n d  c o m m e r c i a l  d a t a ” .

8  ( f )  I d e n t i f y i n g  D a t a  U s e d  f o r  D e c i s i o n s .— S e c -

9  t i o n  4 ( b )  ( 1 6  U . S . C .  1 5 3 3 ( b ) )  i s  a m e n d e d  b y  a d d i n g  a t

1 0  t h e  e n d  t h e  f o l l o w i n g  n e w  p a r a g r a p h :

1 1  “ ( 9 )  P u b l i c a t i o n  i n  f e d e r a l  r e g i s t e r .—

1 2  ( A )  T h e  S e c r e t a r y  s h a l l  i d e n t i f y *  a n d  p u b l i s h  i n  t h e

1 3  F e d e r a l  R e g i s t e r  w i t h  e a c h  p r o p o s e d  r u l e  u n d e r

1 4  p a r a g r a p h  ( 1 )  o r  s e c t i o n  5 ( i )  a  d e s c r i p t i o n  o f —

1 5  “ ( i )  a l l  d a t a  t h a t  a r e  t o  b e  c o n s i d e r e d  i n

1 6  m a k i n g  t h e  d e t e r m i n a t i o n  u n d e r  t h e  s u b s e c t i o n

1 7  t o  w h i c h  t h e  p r o p o s e d  r u l e  r e l a t e s  a n d  t h a t

1 8  h a v e  y e t  t o  b e  c o l l e c t e d  o r  f i e l d  v e r i f i e d ;

1 9  “ ( i i )  d a t a  t h a t  a r e  n e c e s s a r y  t o  m a k e  d e -

2 0  t e r m i n a t i o n s  a n d  t h a t  c a n  b e  c o l l e c t e d  p r i o r  t o

2 1  a n y  d e t e r m i n a t i o n ;  a n d

2 2  “ ( i i i )  d a t a  t h a t  a r e  n e c e s s a r y  t o  e n s u r e  t h e

2 3  s c i e n t i f i c  v a l i d i t y  o f  t h e  d e t e r m i n a t i o n ,  a n d  e a c h

2 4  d e a d l i n e  f o r  c o l l e c t i n g  t h e s e  d a t a .



BHHD

6 5

1  e f f o r t s ,  c o m m e r c i a l ,  n o n p r o f i t ,  a v o c a t i o n a l ,  o r  v o l -

2  u n t a r y  c o n s e r v a t i o n  a c t i v i t i e s ,  o r  o t h e r  p e r t i n e n t  i n -

3  f o r m a t i o n  w h i c h  m a y  a s s i s t  i n  m a k i n g  a  d e t e r m i n a -

4  t i o n  u n d e r  t h i s  s e c t i o n .  T h e  s o l i c i t a t i o n  s h a l l  g i v e  a

5  t i m e  l i m i t  w i t h i n  w h i c h  t o  s u b m i t  t h e  i n f o r m a t i o n

6  w h i c h  s h a l l  b e  n o t  l e s s  t h a n  1 8 0  d a y s .  T h e  t i m e

7  l i m i t  s h a l l  b e  e x t e n d e d  f o r  a n  a d d i t i o n a l  1 8 0  d a v s  a t

8  t h e  r e q u e s t  o f  a n y  p e r s o n  w h o  s u b m i t s  a  r e q u e s t  f o r

9  s u c h  e x t e n s i o n  a l o n g  w i t h  t h e  r e a s o n s  t h e r e f o r .  T h e

1 0  S e c r e t a r y  i n  m a k i n g  t h e  d e t e r m i n a t i o n  r e q u i r e d  i n

1 1  t h i s  s u b s e c t i o n ,  s h a l l  g i v e  e q u a l  w e i g h t  t o  t h e  i n f o r -

1 2  m a t i o n  s u b m i t t e d  i n  a c c o r d a n c e  w i t h  t h i s  p a r a -

1 3  g r a p h . ” .

1 4  ( d )  E m e r g e n c y  L i s t i n g s . — S e c t i o n  4 ( b ) ( 7 )  ( 1 6

1 5  U . S . C .  1 5 3 3 ( b ) ( 7 ) )  i s  a m e n d e d —

1 6  ( 1 )  b y  s t r i k i n g  t h e  m a t t e r  p r e c e d i n g  s u b p a r a -

1 7  g r a p h  ( A )  a n d  i n s e r t i n g  t h e  f o l l o w i n g :

1 8  “ ( 7 )  E m e r g e n c y * r e g u l a t i o n s . — N e i t h e r

1 9  p a r a g r a p h  ( 4 ) ,  ( 5 ) ,  o r  ( 6 )  o f  t h i s  s u b s e c t i o n  n o r  s e c -

2 0  t i o n  5 5 3  o f  t i t l e  5 ,  U n i t e d  S t a t e s  C o d e ,  s h a l l  a p p l y

2 1  t o  a n v  r e g u l a t i o n  i s s u e d  b v  t h e  S e c r e t a r v  i n  r e g a r dl> C  fc- K □

2 2  t o  a n y  e m e r g e n c y  p o s i n g  a n  i m m i n e n t  t h r e a t  t o  t h e

2 3  e x i s t e n c e  o f  a n y  s p e c i e s  o f  f i s h  o r  w i l d l i f e  o r  p l a n t s ,

2 4  b u t  o n l y  i f — a n d

H R  2275 IH-



1  “ ( i v )  p u b l i s h  i n  t h e  F e d e r a l  R e g i s t e r  t h e

2  r e s u l t s  o f  t h a t  c o n s i d e r a t i o n  a n d  a  d e s c r i p t i o n

3  o f  a n d  s c h e d u l e  f o r  a n y  a c t i o n s  w a r r a n t e d  b y

4  t h e  d a t a . ” .

5  ( g )  J u d i c i a l  R e v i e w . — ! S e c t i o n  4  ( 1 6  U . S . C .  1 5 3 3 ) ,

6  a s  a m e n d e d  b y  s e c t i o n  3 0 2  o f  t h i s  A c t ,  i s  a m e n d e d  b y  a d d -

7  i n g  a t  t h e  e n d  t h e  f o l l o w i n g  n e w  s u b s e c t i o n :

8  “ ( j )  J u d i c i a l  R e m e w  o f  D e t e r m i n a t i o n s . — A n y

9  d e t e r m i n a t i o n  w i t h  r e g a r d  t o  w h e t h e r  a  s p e c i e s  i s  a  t h r e a t -

1 0  e n e d  s p e c i e s  o r  e n d a n g e r e d  s p e c i e s  s h a l l  b e  s u b j e c t  t o  a

1 1  d e  n o v o  j u d i c i a l  r e v i e w  w i t h  t h e  c o u r t  d e t e r m i n i n g  w h e t h e r

1 2  t h e  d e c i s i o n  i s  s u p p o r t e d  b y  a  p r e p o n d e r a n c e  o f  t h e  e v i -

1 3  d e n c e . ” .

1 4  SEC . 302. PEER  REVIEW .
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1 5  S e c t i o n  4  ( 1 6  U . S . C .  1 5 3 3 )  i s  a m e n d e d  b y  a d d i n g

1 6  a f t e r  s u b s e c t i o n  ( h ) ,  a s  r e d e s i g n a t e d  b y  s e c t i o n  5 0 7 ( b ) ( 2 )

1 7  o f  t h i s  A c t ,  t h e  f o l l o w i n g  n e w  s u b s e c t i o n :

1 8  “ ( i )  P e e r  R e v i e w  R e q u i r e m e n t . —

1 9  “ ( 1 )  D e f i n i t i o n s . — I n  t h i s  s u b s e c t i o n :

2 0  “ ( A )  T h e  t e r m  ‘ a c t i o n ’  m e a n s —

2 1  “ ( i )  t h e  d e t e r m i n a t i o n  t h a t  a  s p e c i e s

2 2  i s  a n  e n d a n g e r e d  s p e c i e s  o r  a  t h r e a t e n e d

2 3  s p e c i e s  u n d e r  s u b s e c t i o n  ( a ) ;

2 4  “ ( i i )  t h e  d e t e r m i n a t i o n  u n d e r  s u b -

2 5  s e c t i o n  ( a )  t h a t  a n  e n d a n g e r e d  s p e c i e s  o r



1  “ ( B )  I n  m a k i n g  a  d e t e r m i n a t i o n  p u r s u a n t  t o

2  p a r a g r a p h  ( 1 )  o r  s e c t i o n  5 ( i ) ,  t h e  S e c r e t a r y  s h a l l

3  c o l l e c t  a n d  c o n s i d e r  t h e  d a t a  i d e n t i f i e d  a n d  d e s c r i b e d

4  p u r s u a n t  t o  s u b p a r a g r a p h  ( A ) ( i i ) .

5  “ ( C )  T h e  S e c r e t a r y  s h a l l  i d e n t i f y  a n d  p u b l i s h  i n

6  t h e  F e d e r a l  R e g i s t e r  w i t h  e a c h  f i n a l  r u l e  p r o m u l -

7  g a t e d  u n d e r  p a r a g r a p h  ( 1 )  o r  s e c t i o n  5 ( i ) —

8  “ ( i )  a  d e s c r i p t i o n  o f  a n y  d a t a  t h a t  h a v e

9  n o t  b e e n  c o l l e c t e d  a n d  c o n s i d e r e d  i n  t h e  d e t e r -

1 0  m i n a t i o n  t o  w h i c h  t h e  r u l e  r e l a t e s  a n d  t h a t  a r e

1 1  n e c e s s a r y  t o  e n s u r e  t h e  c o n t i n u e d  s c i e n t i f i c  v a -

1 2  l i d i t v  o f  t h e  d e t e r m i n a t i o n ;  a n d

1 3  “ ( i i )  e a c h  d e a d l i n e  b v  w h i c h  t h e  S e c r e t a r y* »

1 4  s h a l l  c o l l e c t  a n d  c o n s i d e r  t h e  d a t a  i n  a c c o r d a n c e

1 5  w i t h  s u b p a r a g r a p h  ( D ) .

1 6  “ ( D )  N o t  l a t e r  t h a n  t h e  d e a d l i n e  p u b l i s h e d  b y

1 7  t h e  S e c r e t a r y  p u r s u a n t  t o  s u b p a r a g r a p h  ( C ) ( i i ) ,  t h e

1 8  S e c r e t a r y  s h a l l —%

1 9  “ ( i )  c o l l e c t  t h e  d a t a  r e f e r r e d  t o  i n  e a c h

2 0  p a r a g r a p h ;

2 1  “ ( i i )  p r o v i d e  a n  o p p o r t u n i t y  f o r  p u b l i c  r e -

2 2  v i e w  a n d  c o m m e n t  o n  t h e  d a t a ;

2 3  “ ( i i i )  c o n s i d e r  t h e  d a t a  a f t e r  t h e  r e v i e w

2 4  a n d  c o m m e n t ;  a n d
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1

2

3

4

5

6

7

8

9

10

11

12

1 3

1 4

1 5

1 6

1 7

1 8

1 9

20

21

22

2 3

2 4

2 5

“ ( i i )  w h o  i s  n o t  o t h e r w i s e  e m p l o y e d  b y  

o r  u n d e r  c o n t r a c t  t o  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r ;  a n d

“ ( i i i )  w h o  h a s  n o t  p a r t i c i p a t e d  i n  t h e  

l i s t i n g  d e c i s i o n .

“ ( 2 )  L i s t  o f  p e e r  r e v i e w e r s . — I n  o r d e r  t o  

p r o v i d e  a  s u b s t a n t i a l  l i s t  o f  i n d i v i d u a l s  w h o  o n  a  v o l ­

u n t a r y  b a s i s  a r e  a v a i l a b l e  t o  p a r t i c i p a t e  i n  p e e r  r e ­

v i e w  a c t i o n s ,  t h e  S e c r e t a r y  s h a l l ,  t h r o u g h  t h e  F e d ­

e r a l  R e g i s t e r ,  t h r o u g h  s c i e n t i f i c  a n d  c o m m e r c i a l  

j o u r n a l s ,  a n d  t h r o u g h  t h e  N a t i o n a l  A c a d e m y  o f  

S c i e n c e s  a n d  o t h e r  s u c h  i n s t i t u t i o n s ,  s e e k  n o m i n a ­

t i o n s  o f  p e r s o n s  w h o  a g r e e  t o  p e e r  r e v i e w  a c t i o n  

u p o n  a p p o i n t m e n t  b y  t h e  S e c r e t a r y ' .

“ ( 3 )  A p p o i n t m e n t  o f  p e e r  r e v i e w e r s . — B e ­

f o r e  a n y  a c t i o n  s h a l l  b e c o m e  f i n a l ,  t h e  S e c r e t a r y  

s h a l l  a p p o i n t ,  f r o m  a m o n g  t h e  l i s t  p r e p a r e d  i n  a c ­

c o r d a n c e  w i t h  p a r a g r a p h  ( 2 ) ,  n o t  m o r e  t h a n  2  q u a l i ­

f i e d  i n d i v i d u a l s  w h o  s h a l l  r e v i e w ,  a n d  r e p o r t  t o  t h e  

S e c r e t a r y  o n ,  t h e  s c i e n t i f i c  i n f o r m a t i o n  a n d  a n a l v s e s  

o n  w h i c h  t h e  p r o p o s e d  a c t i o n  i s  b a s e d .  T h e  G o v e r n o r  

o f  e a c h  S t a t e  i n  w h i c h  t h e  s p e c i e s  i s  l o c a t e d  t h a t  i s  

t h e  s u b j e c t  o f  t h e  p r o p o s a l ,  m a y  a p p o i n t  u p  t o  2  

q u a l i f i e d  i n d i v i d u a l s  t o  c o n d u c t  p e e r  r e v i e w  o f  t h e  

a c t i o n .  I f  a n y  i n d i v i d u a l  d e c l i n e s  t h e  a p p o i n t m e n t ,
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a  t h r e a t e n e d  s p e c i e s  b e  r e m o v e d  f r o m  a n y  

l i s t  p u b l i s h e d  u n d e r  s u b s e c t i o n  ( c ) ( 1 ) ;

“ ( i i i )  t h e  d e s i g n a t i o n ,  o r  r e v i s i o n  o f  

t h e  d e s i g n a t i o n ,  o f  c r i t i c a l  h a b i t a t  f o r  a n  

e n d a n g e r e d  s p e c i e s  o r  a  t h r e a t e n e d  s p e c i e s  

u n d e r  s e c t i o n  5 ( i ) ;  a n d

“ ( i v )  t h e  d e t e r m i n a t i o n  t h a t  a  p r o ­

p o s e d  a c t i o n  i s  l i k e l y  t o  j e o p a r d i z e  t h e  c o n ­

t i n u e d  e x i s t e n c e  o f  a  l i s t e d  s p e c i e s  a n d  t h e  

p r o p o s a l  o f  a n y  r e a s o n a b l e  a n d  p r u d e n t  a l ­

t e r n a t i v e s  b y  t h e  S e c r e t a r y  u n d e r  s e c t i o n  

7 ( b ) ( 3 ) .

“ ( B )  T h e  t e r m  ‘ q u a l i f i e d  i n d i v i d u a l ’  m e a n s  

a n  i n d i v i d u a l  u i t h  e x p e r t i s e  i n  t h e  b i o l o g i c a l  

s c i e n c e s —

“ ( i )  w h o  i s  b y  v i r t u e  o f  a d v a n c e d  e d u ­

c a t i o n ,  t r a i n i n g ,  o r  a v o c a t i o n a l ,  a c a d e m i c ,  

c o m m e r c i a l ,  r e s e a r c h ,  o r  o t h e r  e x p e r i e n c e  

c o m p e t e n t  t o  r e v i e w  t h e  a d e q u a c y  o f  a n y  

s c i e n t i f i c  m e t h o d o l o g y  s u p p o r t i n g  t h e  a c ­

t i o n ,  t h e  v a l i d i t y  o f  a n y  c o n c l u s i o n s  d r a w n  

f r o m  t h e  s u p p o r t i n g  d a t a ,  a n d  t h e  c o m ­

p e t e n c y  o f  t h e  i n d i v i d u a l  w h o  c o n d u c t e d  

t h e  r e s e a r c h  o r  p r e p a r e d  t h e  d a t a ;

6 9



1 SEC . 303. MAKING DATA PU BL IC .

2 (a) P u b l ic  D a t a .— Section 4(b)(3) (16 U.S.C.
3 1533(b)(3)), as amended by sections 304(a), 305(a), and
4 306 of this Act, is amended by adding at the end the fol-
5 lowing new subparagraph:
6 “(E)(i) All data or information considered by
7 the Secretary in making the determination to list as
8 provided in this section, shall be considered public
9 information and shall be subject to section 552 of

10 title 5, United States Code (commonly referaJ to as
11 the ‘Freedom of Information Act’) unless the Sec-
12 retary, for good cause, determines that the informa-
13 tion must be kept confidential. The burden shall be
14 on the Secretary to prove that such information
15 shall be confidential and such decision shall be
16 reviewable by a district court of competent jurisdic-
17 tion, which shall review the decision in chambers.
18 Good cause can include that the information is of a
19 proprietary nature or that release of the location of
20 the species may endanger the species further.
21 “(ii) The Secretary shall minimize releasing the
22 identification of particular private property as habi-
23 tat for a species which is determined to be an endan-
24 gered species or threatened species or proposed to be
25 determined to be an endangered species or threat-
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1  t h e  S e c r e t a r y  o r  t h e  G o v e r n o r  s h a l l  . a p p o i n t  a n o t h e r

2  i n d i v i d u a l  t o  c o n d u c t  t h e  p e e r  r e v i e w .

3  “ ( 4 )  D a t a  p r o v i d e d  t o  p e e r  r e v i e w e r . —

4  T h e  S e c r e t a r y  s h a l l  m a k e  a v a i l a b l e  t o  e a c h  p e r s o n

5  c o n d u c t i n g  p e e r  r e v i e w  a l l  s c i e n t i f i c  i n f o r m a t i o n

6  a v a i l a b l e  r e g a r d i n g  t h e  s p e c i e s  w h i c h  i s  t h e  s u b j e c t

7  o f  t h e  p e e r  r e v i e w .  T h e  S e c r e t a r y  s h a l l  n o t  i n d i c a t e

8  t o  a  p e e r  r e v i e w e r  t h e  n a m e  o f  a n y  p e r s o n  t h a t  s u b -

9  m i t t e d  a  p e t i t i o n  f o r  l i s t i n g  o r  d e l i s t i n g  t h a t  i s  r e -

1 0  v i e w e d  b y  t h e  r e \ i e w e r .

1 1  “ ( 5 )  O p in io n  o f  p e e r  r e v i e w e r s . — T h e  p e e r

1 2  r e v i e w e r  s h a l l  g i v e  h i s  o r  h e r  o p i n i o n  w i t h  r e g a r d  t o

1 3  a n y  t e c h n i c a l  o r  s c i e n t i f i c  d e f i c i e n c i e s  i n  t h e  p r o -

1 4  p o s a l ,  w h e t h e r  t h e  m e t h o d o l o g y  a n d  a n a l y s i s  s u p -

1 5  p o r t i n g  t h e  p e t i t i o n  c o n f o r m  t o  t h e  s t a n d a r d s  o f  t h e

1 6  a c a d e m i c  a n d  s c i e n t i f i c  c o m m u n i t y ' ,  a n d  w h e t h e r  t h e

1 7  p r o p o s a l  i s  s u p p o r t e d  b y  s u f f i c i e n t  c r e d i b l e  e v i d e n c e .

1 8  “ ( 6 )  P u b l i c a t i o n  o f  p e e r  r e v i e w  r e -

1 9  p o r t . — T h e  S e c r e t a r y  s h a l l  p u b l i s h  w i t h  a n y  f i n a l

2 0  r e g u l a t i o n  i m p l e m e n t i n g  a n  a c t i o n  a  s u m m a r y '  o f  t h e

2 1  r e p o r t  o f  t h e  p e e r  r e v i e w  p a n e l  n o t i n g  p o i n t s  o f  d i s -

2 2  a g r e e m e n t  b e t w e e n  p e e r  r e v i e w e r s ,  i f  a n y ' ,  a n d  t h e

2 3  r e s p o n s e  o f  t h e  S e c r e t a r y  t o  t h e  r e p o r t .
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1 “ (ii) a final regulation to implement such

2 revision or a finding that such revision should

3 not be made,

4 “ (iii) notice that such one-vear period is

5 being extended under subparagraph (B)(i), or

6 “ (iv) notice that the proposed regulation is

7 being withdrawn under subparagraph (B)(ii),

8 together with the finding on which such with-

9 drawal is based.” .

10 (c) Notice of Hearings.— Section 14 is amended

11 to read as follows:

12 “SEC. 14. NOTICE OF HEARINGS.

13 “ Except as otherwise provided by this Act, the Sec-

14 retary sh ill provide notice of any hearing or other public

15 meeting at which public comment is accepted under this

74

16 Act by publication in the Federal Register and in a news-

17 paper of general circulation in the location of the hearing

18 or meeting at least 30 days prior to the hearing or meet-

19 ing.” .

20 SEC. 304. IMPROVING THE PETITION AND DESIGNATION

21 PROCESSES.

22 (a) Petitions To L ist.— Section 4(b)(3) (16 U.S.C.

23 1533(b)(3)) is amended to read as follows:

24 “ (3) Petitions.— (A) A petition submitted to

25 the Secretary asserting that a species is a threat-



1 owner thereof and receives his or her consent, or the

2 information is otherwise public information.” .

3 (b) Public H earings.— Section 4(b) (16 U.S.C.

4 1533(b)) is amended—

5 (1) in paragraph (5) (as amended by section

6 305(b) of this Act) by adding at the end the follow-

7 ing new subparagraph:

8 “ (E) promptly hold at least 1 hearing in each

9 State in which the species proposed for determina-

10 tion as an endangered species or a threatened spe-

11 cies is believed to occur, and in a location that is as

12 close as possible to the center of the habitat of such

13 species in such State.” ; and

14 (2) in paragraph (6) by amending all that pre-

15 cedes subparagraph (B) to read as follows:

16 “ (6) Publication of determination.— (A)

17 Within the one-vear period beginning on the date on

18 which general notice is published in accordance with

19 paragraph (5)(A)(i) regarding a proposed regulation,

20 the Secretary shall publish in the Federal Register,

21 if a determination as to whether a species is an en-

22 dangered species or a threatened species is involved,
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1 ened species or endangered species, and requesting

2 that the Secretary make a determination to that ef*

3 feet shall contain at a minimum the following:

4 “ (i) Information on the current population

5 and range of the species.

6 “ (ii) Any information on efforts to field

7 test the population estimates on the species.

8 “ (iii) I f  literature from scientific or other

9 journals, dissertations or other such scientific

10 writings of another person are submitted, they

11 must be accompanied by an affidavit that the

12 literature or writings have been peer reviewed

13 along with the names of the persons performing

14 the peer review.

15 “ (iv) The qualifications of any person as-

16 serting expertise on the species or status of the

17 species.

18 “ (v) Information about the demonstrated

19 habitat needs of the species, along with the

20 known occupied habitat of the species.

21 “ (vi) Known causes of the species decline.

22 “ (B) Petitions to add a species to, or to remove
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1 The Secretary may commence a review of the status

2 of the species concerned consistent with the prior-

3 ities set by the Secretary for the listing of species.

4 The Secretary shall promptly publish any finding

5 made under this subparagraph in the Federal Reg-

6 ister.” .

7 (b) Conforming Amendments.— Section 4(g), as

8 redesignated by section 507(b)(2), is amended—

9 (1) by striking paragraph (2); and

10 (2) by redesignating paragraphs (3) and (4) in

11 order as paragraphs (2) and (3).

12 SEC. 305. GREATER STATE INVOLVEMENT.

13 (a) State Consultation on Petitions.— Section

14 4(b)(3) (16 U.S.C. 1533(b)(3)), as amended by section

15 304(a) of this Act, is amended by adding after subpara-

16 graph (B) the following subparagraph:

17 “(C) At the time the review provided in sub-

18 paragraph (B) is commenced—

19 “ (i) the Secretary shall contact the Gov-

20 emor of each State in which the proposed spe-

21 cies is located and shall solicit from the Gov-

22 ernor information about the action requested in

23 the petition in that State necessary to render a

24 decision and shall solicit the advice of the Gov-

25 ernor on whether the status of species merits



1 the action petitioned for, and if the Governor

2 advises that the petition action is not warranted

3 and thereafter the Secretary proceeds with the

4 action, the Secretary shall have the burden of

5 showing that the information submitted by the

6 Governor is incorrect and that the action is

7 warranted; and

8 “ (ii) the Secretary shall, to the maximum

9 extent feasible, require by field testing, the ver-

10 ification of the information presented regarding

11 the status of the species.” .

12 (b) Regulations To I mplement Determina-

13 TIONS.— Section 4(b)(5) (16 U.S.C. 1533(b)(5)) is

14 amended to read as follows:

15 “ (5) Notice required.— With respect to any

16 regulation proposed by the Secretary to implement a

17 determination referred to in subsection (a)(1) of this

18 section, the Secretary shall—

19 “ (A) not less than 90 days before the ef-

20 fective date of the regulation—

21 “ (i) publish a general notice and the

22 complete text of the proposed regulation in

23 the Federal Register, and

24 “ (ii) give actual notice of the proposed

25 regulation (including the complete text of
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1 the regulation) to the ' Governor of each

2 State in which the species is believed to

3 occur, and to each county, or equivalent ju ­

4 risdiction in which the species is believed

5 to occur, and consult with such agency,

6 and each such jurisdiction, thereon;

7 “ (B) in cooperation with the Secretary* of

8 State, give notice of the proposed regulation to

9 each foreign nation in which the species is be­

10 lieved to occur or whose citizens harvest the

11 species on the high seas, and consult with such

12 nation thereon;

13 “ (C) give notice of the proposed regulation

14 to any person who requests such notice, any

15 person who has submitted additional data, each

16 State and local government within which the

17 species is believed to occur or which is likely to

18 experience any effects of any measures to pro­

19 tect the species under this Act, and such profes­

20 sional scientific organizations as the Secretary

21 deems appropriate; and

22 “ (D) publish a summary of the proposed

23 regulation in a newspaper of general circulation

24 in each area of the United States in which the

25 species is believed to occur.” .



. 1 (c) State Consultation on Final Determina-

2 TION.— Section 4(h), as redesignated by section 507(b)(2)

3 of this Act, is amended to read as follows:

4 “ (h) Submission to State Agency of Justifica-

5 tion for Regulations I nconsistent With  State

6 Agency’s Comments o r P e titio n .— If, in the case of

7 any regulation proposed by the Secretary under the au-

8 thority of this section, a State agency which consulted with

9 the Secretary in accordance with subsection (b)(5)(A)(ii)

10 of this section files comments disagreeing with all or part

11 of the proposed regulation, the Secretary shall not issue

12 a final regulation which is in conflict with such comments

13 until the Secretary’ further consults with the President, or

14 if the Secretary fails to adopt a regulation pursuant to

15 an action petitioned by a State agency under subsection

16 (b)(3) of this section, the Secretary shall submit to the

17 State agency a written justification for the failure of the

18 Secretary’ to adopt regulations consistent with the agen-

19 cy’s comments or petition.” .

20 SEC. 306. MONITORING THE STATUS OF SPECIES.

21 Section 4(b)(3) (16 U.S.C. 1533(b)(3)), as amended

22 by sections 304(a) and 305(a) of this Act, is amended by

23 adding after subparagraph (C) the following subpara-



1 “ (D) The Secretaiy shall implement a system

2 to monitor effectively the status of all species with

3 respect to which a finding is made that the peti-

4 tioned action is warranted but precluded by propos-

5 als to determine whether any species is an endan-

6 gered species or a threatened species and progress is7 being made to add qualified species to the list pub-

8 lished under subsection (c) and to remove from lists

9 published under that subsection species for which

10 protection of this Act is no longer necessary, and

11 shall make prompt use of the authority under para*

12 graph (7) to prevent a significant risk to the well

13 being of any such species.” .

14 SEC. 307. PETITIONS TO DELIST SPECIES.

15 Section 4(b)(3) (16 U.S.C. 1533(b)(3)), as amended

16 by sections 301(a) and (c), 303(a), 304(a), 305(a), and

17 306 of this Act, is further amended by adding at the end

18 the following new subparagraphs:

19 “ (G) Any person may submit to the Secretary

20 a petition to revise a previous determination by the

21 Secretary under this Act that a species is an endan-

22 gered species or threatened species and to remove

23 the species from a list published under subsection

24 (c), on the basis that—
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1 “ (i) new data or a reinterpretation of prior

2 data indicates that the previous determination

3 • was in error;

4 “ (ii) the species is extinct; or

5 “ (iii) the population level target established

6 for the species in a conservation plan under sec-

7 tion 5(c)(3)(C)(vii) has been achieved.

8 “ (H) Not later than 90 days after receiving a

9 petition under subparagraph (D) for a species, the

10 Secretary shall publish—

11 “ (i) a proposed regulation to revise a pre-

12 vious determination for the species and to re-

13 move the species from a list published under

14 subsection (c) on a basis set forth in subpara-

15 graph (G); or

16 “ (ii) a finding that such a basis for the ac-

17 tion requested by the petition does not exist.” .

18 T I T L E  I V — R E C O G N IZ IN G  O T H E R

19 F E D E R A L  A C T IO N ,  L A W S , A N D

2 0  M IS S IO N S

21 SEC. 401. BALANCE ESA WITH OTHER LAWS AND MISSIONS.

22 (a) F edera l Agency Actions.— Section 7 (16

23 U.S.C. 1536) is amended by amending the matter preced-

24 ing subsection (b) to read as follows:
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1 “SEC. 7. INTERAGENCY COOPERATION.

2 “ (a) Federal Agency Actions and Consulta-

3 tions.—

4 “ (1) Programs administered by the sec-

5 retary of the interior.— The Secretary shall re-

6 view other programs administered by the Secretary

7 and utilize such programs in furtherance of the pur-

8 poses of this Act. Except as provided in section 5(d),

9 (e), and (i), all other Federal agencies shall, consist-

10 ent with their primary missions and in consultation

11 with and with the assistance of the Secretary, utilize

12 their authorities in furtherance of the purposes of

13 this Act by carrying out programs for the conserva-

14 tion of endangered species and threatened species

15 listed pursuant to section 4.

16 “ (2) Programs administered by other

17 agencies.— Except as provided in section 5(d) and

18 (e), each Federal agency shall ensure that any action

19 authorized, funded, or carried out by such agency

20 (hereinafter in this section referred to as an ‘agency

21 action’) is not likely to jeopardize the continued ex-

22 istence of any endangered species or threatened spe-

23 cies or destroy or adversely modify any habitat that

24 is designated by the Secretary as critical habitat of

25 the species in a manner that is likely to jeopardize

26 the continued erisfpnpp of thp sn̂ c-ips Tn thp pasp-nf _



1 any agency action that the agency has determined is

2 subject to this paragraph and that is likely to sig-

3 nificantly and adversely affect an endangered species

4 or a threatened species, the Federal agency shall ful-

5 fill the requirements of this paragraph in consulta-

6 tion with and with the assistance of the Secretary.

7 As provided in section 5(d)(2), each Federal agency

8 may initiate consultation with the Secretary to re-

9 eeive guidance from the Secretary on the consistency

10 of its action with the conservation objective or con-

11 servation plan for such species developed pursuant

12 to section 5, with an incidental take permit for such

13 species issued pursuant to section 10(a), or with a

14 cooperative management agreement concerning such

15 species executed pursuant to section 6(b). In fulfill-

16 ing the requirements of this paragraph each agency

17 shall use the best available scientific and commercial

18 data, shall consider expert opinion and any reason-

19 able and prudent alternatives developed under sub-

20 section (b)(3)(A), and shall render the decision of

21 the agency in a manner consistent with the obliga-

22 tions and responsibilities of the agency under each
^  7  n 11 n z' V* 1 1 n ••• «-> »-» *1 r
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1 the Secretary may establish, a Federal agency shall

2 consult with the Secretary on any prospective agency

3 action at the request of, with the involvement of,

4 and in cooperation with, the prospective permit or li-

5 cense applicant if the applicant has reason to believe

6 that an endangered species or a threatened species

7 may be present in the area affected by his project,

8 that the project is inconsistent with the conservation

9 objective or plan for such species developed pursuant

10 to section 5, an incidental take permit for such spe­

l l  cies issued pursuant to section 10(a), or a coopera-

12 tive management agreement for such species exe-

13 cuted pursuant to section 6(b), and that implemen-

14 tation of such action will likely affect such species.

15 “ (4) Conferring on candidate species-

16 Each Federal agency shall confer with the Secretary

17 on any agency action which is likely to jeopardize

18 the continued existence of any species proposed to be

19 listed under section 4 or to destroy or adversely

20 modify any habitat that is proposed to be designated

21 by the Secretary’ as critical habitat of such a species

22 in a manner that is likely to jeopardize the contin-

23 ued existence of the species. This paragraph does

24 not require a limitation on the commitment of re-

25 sources as described in subsection (d).



1 not require a limitation on the commitment of re-

2 sources as described in subsection (d).

3 “ (5) L imitations on modifications to land

4 MANAGEMENT.— Notwithstanding any other provi-

5 sion of this Act, the authority in this Act shall not

6 be construed to authorize or form the basis for any

7 Federal agency to modify a land management plan,

8 policy, standard, or guideline or water allocation

9 plan unless a determination has been made under

10 section 4 that a species is threatened or endangered.

11 Notwithstanding any other law or regulation, man-

12 agement plans, practices, policies, projects, or guide-

13 lines, including management plans which, as of Oc-

14 tober 1, 1995, are subject to modification pending

15 completion of a final environmental impact state-

16 ment, shall not be amended for the purpose of main-

17 taining viable populations of native and desired non-

18 native species unless it is determined under this Act

19 that current practices are likely to jeopardize the

20 continued existence of the species.” .

21 (b) Resolving Conflicts Between Federal

22 Agencies.— Section 7(a), as amended by subsection (a)

23 of this section and section 402 of this Act, is amended

24 by adding at the end the following new paragraphs:
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1 “ (8) Relationship to duties under other

2 laws.— (A) The responsibilities of a Federal agency

3 under this section shall not supersede and shall be

4 implemented in a manner consistent with duties as-

5 signed to the Federal agency by any other laws or

6 by any treaties.

7 “ (B)(i) I f  a Federal agency determines that the

8 responsibilities and duties described in subparagraph

9 (A) are in irreconcilable conflict, the action agency

10 shall request the President to resolve the conflict.

11 “ (ii) In determining a resolution to such a con-

12 flict, the Pr. ;dent shall consider and choose the

13 course of action that best meets the public interest

14 and, to the extent possible, balances pursuit of the

15 conservation objective or the purposes of the con-

16 servation plan with economic and social needs and

17 pursuit of the purposes of the other laws or treaties.

18 The authority' assigned to the President by this sub-

19 paragraph may not be delegated to a member of the

20 executive branch who has not been confirmed by the

21 Senate.

22 “ (9) Modification of projects and facili-

23 ties.— Any consultation and conferencing required

24 under paragraphs (2) and (4) for an agency action

t h n t  p n n c iq K  o f  —n —i-----i—
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State, local government, or private project or facility 

shall be limited to the consideration of the effects 

that result from the modification that comprises the 

agency action.” .

(c) Procedures for Consultation.— Section 7(b) 

(16 U.S.C. 1536(b)) is amended by striking so much as 

precedes paragraph (3)(B) and inserting the following:

“ (b) Opinion of Secretary.—

“ (1) Periods w ithin  which consultation 

must BE COMPLETED.— (A) Consultation under sub­

section (a)(2) with respect to any agency action shall 

be concluded within the 90-day period beginning on 

the date on which initiated by the Federal agency. 

The period may be extended by not more than 45 

days by the Secretary or head of the Federal agency 

by publication of notice in the Federal Register that 

sets forth the reasons for the extension. Consultation 

on an agency action involving a permit or license ap­

plicant shall be concluded not later than the earlier 

o f —

“ (i) 1 year after the date of submission of

t h p  a n n l i o n t ’ o n  t o  tV>r> P o H p r a l  r > r r o n r > i ' .  n r
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“ (B) Subject to subparagraph (A), in the case

of an agency action involving a permit or license ap­

plicant, the Secretary and the Federal agency may 

not mutually agree to conclude consultation within a 

period exceeding 90 days unless the Secretary, be­

fore the close of the 90th day referred to in subpara­

graph (A)—

“ (i) if  the consultation period proposed to 

be agreed to will end before the 150th day after 

the date on which consultation was initiated, 

submits to the applicant a written statement 

setting forth—

“ (I) the reasons why a longer period 

is required,

“ (II) the information that is required 

to complete the consultation, and

“ (III) the estimated date on which 

consultation will be completed; or 

“ (ii) if  the consultation period proposed to 

be agreed to will end on or after the 150th day 

but before the 210th day after the date on 

which consultation was initiated, obtains the 

consent of the applicant to such period.

“ (C) I f  consultation is not concluded and the 

written statement of the Secretary required under



| |  1 paragraph (3)(A) is not provided to the Federal

case 2 agency by the applicable deadline established under

P  ap- 3 this paragraph, the requirements of subsection

1  roay 4 (a)(2) shall be deemed met and the Federal agency

bi a 5 may proceed with the agency action.

%  be- 6 “ (D) A permit or license applicant shall be enti-

3  lra_ 7 tied to participate fully in any consultation or con-

8 ferencing under this section with respect to any

j  I to 9 agency action required for the granting of an au-

3j 10 thorization or provision of funding to the applicant.

11 “ (2) Procedure for applicant consulta-

j  ent 12 TION.— Consultation under subsection (a)(3) shall be

|j 13 concluded within such period as is agreeable to the

ffliod 14 Secretary, the Federal agency, and the applicant

15 concerned.

|"ed  16 “ (3) Written opinion of secretary.— (A)(i)

17 Promptly after conclusion of consultation under

iic h  18 paragraph (2) or (3) of subsection (a), the Secretary

19 shall provide to the Federal agency and the appli-

I  to 20 cant, if  any, a written statement setting forth the

ay 21 Secretary's opinion, and a summary of the informa-

on 22 tion on which the opinion is based, detailing whether

he 23 the agencv action is consistent with the conservation



1 10(a), or a cooperative management agreement exe*

2 cuted pursuant to section 6(b). I f  the Secretary de-

3 termines that the action is likely to jeopardize the

4 continued existence of the species as described in

5 subsection (a), the Secretary’ shall suggest reason-

6 able and prudent alternatives (considering any rea-

7 sonable and prudent alternatives undertaken by

8 other Federal agencies) that are consistent with sub-

9 section (a)(2) and that impose the least social and

10 economic costs.

11 “ (ii) Unless required by law other than sub-

12 sections (a) through (d), the Secretary, in any opin-

13 ion or statement concerning an agency action made

14 under this subsection (including any reasonable and

15 prudent alternative suggested under clause (i) or

16 any reasonable and prudent measure specified under

17 clause (ii) of paragraph (4)), and the head of the

18 Federal agency proposing the agency action, may

19 not require, provide for, or recommend the imposi-

20 tion of any restriction or obligation on the activity

21 of any person that is not authorized, funded, carried

22 out. or otherwise subject to regulation by the Fed-

23 era! agency. Nothing in this clause prevents the Sec-

24 retary from pursuing any appropriate remedy under

90



• •• 
section 11 for any activity prohibited by section 4(d)

or 9.

“ (iii) The Secretary shall not require a reason­

able and prudent alternative that may or will result 

in a significant adverse impact upon waterfowl popu­

lations, waterfowl habita* management, or waterfowl 

hunting opportunities in a significant waterfowl 

breeding, staging, or wintering habitat area. In this 

clause, the term ‘significant adverse impact’ means 

any actions, proposed or in effect, which individually 

or cumulatively are likely to reduce the carrying ca­

pacity of habitat for waterfowl by 10 percent or 

more of its current capability, as determined on a 

local, regional, statewide or national basis. In this 

clause, the term ‘significant waterfowl breeding, 

staging, or wintering habitat areas’ means those pri­

vate or public lands managed primarily for, or pro­

viding, waterfowl breeding, staging or wintering 

habitat including seasonal/permanent marsh lands or 

land under rice cultivation for three out of the past 

five years.

“ (iv) Notwithstanding any other provision of 

law, if 'he Secretary renders an opinion or suggests

a  i
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ducting a commercial operation, the Secretary may 

not promulgate an emergency rule without providing 

at least 30 days for public comment on the emer­

gency rule.

(d) Activities Prior to Completion of Con­

sultation.— Section 7(d) (16 U.S.C. 1536(d)) is amend­

ed to read as follows:

“ (d) L im itation  on Commitment of Re­

sources.—

“ (1) I n general.— Except as provided in para­

graph (2), after initiation of consultation required 

under subsection (a)(2), the Federal agency and the 

permit or license applicant shall not make any irre­

versible or irretrievable commitment of resources 

with respect to the agency action which has the ef­

fect of foreclosing the formulation or implementation 

of any reasonable and prudent alternative measures 

which would not violate subsection (a)(2).

“ (2) Relationship to land management 

planning requirements.— I f the listing of a spe­

cies, or other procedure or decision related to a spe­

cies listed under section 4(c)(1), requires consulta­

tion under subsection (a)(2) on a land use plan or 

land or resource management plan (or an amend­

ment to or revision of the plan) prepared under sec-
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1 tion 202 of the Federal Land Policy and Manage-

2 ment Act of 1976 (43 U.S.C. 1712) or section 6 of

3 the Forest and Rangeland Renewable Resources

4 Planning Act of 1974 (16 U.S.C. 1604), the land

5 management agency implementing the plan may au-

6 thorize, fund, or carry out an agency action that is

7 consistent with the plan prior to the completion of

8 the consultation, if, under the procedures established

9 by this section, the head of the land management

10 agency responsible for the action determines or has

11 determined that the action—

12 “ (A) is not likely to significantly and ad-

13 verselv affect the species; or

14 “ (B) is likely to significantly and adversely

15 affect the species, and the Secretary issues an

16 opinion on the action that finds that the ac-

17 tion—

18 “ (i) is not likely to jeopardize the con-

19 tinued existence of the species; or

20 “ (ii) is likely to jeopardize the contin-

21 ued existence of the species, and the agen-

22 cy agrees to a reasonable and prudent al-

23 tentative.".

24 (e) D e f i n i t i o n s . — Section 3 (16 U.S.C. 1532) is

25 amended—
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1 (1) by adding after paragraph (15) (as added

2 by section 204(a) of this Act) the following new

3 paragraph:

4 “ (16) The term ‘likely to jeopardize the contin-

5 ued existence o f’, with respect to an action or activ-

6 ity affecting an endangered species or a threatened

7 species, means an action or activity that significantly

8 diminishes the likelihood of the survival of the spe-

9 cies by significantly reducing the numbers or dis-

10 tribution of the entire species.” ;

11 (2) by amending paragraph (18) (as redesig-

12 nated by section 102(a)(1) of this Act) to read as

13 follows:

14 “ (18) The term ’permit or license applicant’

15 means, with respect to the consultation procedures

16 established by section 7, any person that requires

17 authorization or funding from a Federal agency as

18 a prerequisite to conducting an activity (including a

19 party to a written lease, right-of-way, license, con-

20 tract to purchase or proride a product or service, or

21 other permit with a Federal agency) that requires an

22 action from the agency to obtain the benefit of the

23 activity."; and
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1 (3) by adding after paragraph (20) (as redesig-

2 nated by section 102(a)(1) of this Act) the following

3 new paragraph:

4 “ (21) The term ‘reasonable and prudent alter-

5 native’ means an alternative action under section

6 7(b)(3) during consultation on an agency action

7 that—

8 “ (A) can be implemented in a manner con-

9 sistent with the intended purpose of the agency

10 action or the activity of a non-Federal person

11 under section 10;

12 “ (B) can be implemented consistent with

13 the scope of the legal authority and jurisdiction

14 of the Federal agency;

15 “ (C) is economically and technologically

16 feasible for the applicant or non-Federal person

17 to undertake; and

18 “ (D) the Secretary' believes w'ould avoid

19 being likely to jeopardize the continued exist-

20 ence of the species.” .

21 SEC. 402. EXEMPTIONS FROM CONSULTATION AND CON- 

2.2 FERENCING.
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1 “ (6) Actions exempt from consultation

2 and conferencing.— Consultation and conferenc-

3 ing under paragraphs (2) and (4) shall not be re-

4 quired for any agency action that—

5 “ (A) is consistent with the provisions of a

6 final conservation plan under section 5(c)(5) or

7 a conservation objective described in section

8 5(b)(3);

9 “ (B) is consistent with a cooperative man-

10 agement agreement or an incidental taking per-

11 niit;

12 “ (C) addresses a critical, imminent threat

13 to public health or safety or a catastrophic nat-

14 ural event or compliance with Federal, State, or

15 local safety or public health requirements;

16 “ (D) consists of routine operation, mainte-

17 nance, rehabilitation, repair, or replacement to

18 a Federal or non-Federal project or facility, in-

19 eluding operation of a project or facility in ac-

20 cordance with a previously issued Federal li-

21 cense, permit, or other authorization; or

22 “ (E) permits activities that occur on pri-

23 vate land.

24 “ (7) Actions not prohibited.— An agency

25 action shall not constitute a taking of a species pro-
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1 hibited by this Act or any regulation issued under

2 this Act if the action is consistent with—

3 “ (A) the actions provided for- in a final

4 conservation plan under section 5(c)(5) or a

5 conservation objective described in section

6 5(b)(3); or

7 “ (B) a cooperative management agreement

8 or an incidental take permit.” .

9 SEC. 403. ELIMINATING THE EXEMPTION COMMITTEE (GOD

10 COMMITTEE).

11 (a) Conforming Amendments.— Section 7(c) (16

12 U.S.C. 1536(c)) is amended—

13 (1) in the first full sentence by striking “ (1) To

14 facilitate”  and inserting “ To facilitate” ; and

15 (2) by striking paragraph (2).

16 (b) Presidential Exemptions— Section 7(e) (16

17 U.S.C. 1536(e)) is amended to read as follows:

18 “ (e) Exemptions.— Notwithstanding any other pro-

19 vision of this Act—

20 “ (1) the Secretary shall grant an exemption

21 from this Act for any activity if the Secretary of De-

22 fense determines that the exemption of the activity

ic nonnecnr t*  ^  r n n c n n p  n n f i o n o l
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1 declared to be a major disaster.area under The Rob-

2 ert T. Stafford Disaster Relief and Emergency As-

3 sistance Act (42 U.S.C. 5121 et seq.) for any project

4 for the repair or replacement of a public facility sub-

5 stantiallv as the facility existed prior to the disaster

6 under section 405 or 406 of that Act (42 U.S.C.

7 5171 and 5172), if  the President determines that

8 the project—

9 “ (A) is necessary to prevent the recurrence

10 of such a natural disaster and to reduce the po-

11 tential loss of human life; and

12 “ (B) involves an emergency situation that

13 does not allow the procedures of this Act (other

14 than this subsection) to apply.” .

15 (c) Repeal.— Subsections (f) through (p) of section

16 7 (16 U.S.C. 1536(f)—(p)) are repealed.

17 T I T L E  V — B E T T E R  M A N A G E M E N T  

is A N D  C O N S E R V A T IO N  O F  L IS T -

1 9  E D  S P E C IE S

20 SEC. 501. SETTING CONSERVATION OBJECTIVES.

21 Section 5 (16 U.S.C. 1534) is redesignated as section

22 5A, and the following new section is added after section

23 4:



1 “SEC. 5. SPECIES CONSERVATION PLANS.

2 “ (a) In General.— Except as provided in subsection

3 (b)(3)(C), the Secretary shall publish a conservation objec-

4 tive and a conservation plan for each species determined

5 to be an endangered species or a threatened species pursu-

6 ant to section 4.

7 “ (b) Development of Conservation Objec-

8 t i v e .—

9 “ (1) Assessment and planning team.— Not

10 later than 30 days after the listing determination,

11 the Secretary shall appoint an assessment and plan-

12 ning team which shall not be subject to the Federal

13 Advisory Committee Act (5 U.S.C. App.) and shall

14 consist of—

15 “ (A) experts in biology’ or pertinent sci-

16 entific fields, economics, property law and regu-

17 lation, and other appropriate disciplines from

18 the Department of the Secretary, other Federal

19 agencies, and the private sector;

20 “ (B) a representative nominated by the

21 Governor of each affected State;

22 “ (C) representatives nominated by each af-

23 fected local government, if the local eovernment

99
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1 “ (D) representatives of persons who may

2 be directly, economically impacted by the con-

3 servation plan.

4 “ (2) Assessments.— Not later than 180 days

5 after the listing determination, the assessment and

6 planning team shall report to the Secretary the as-

7 sessment of the following biological, economic, and

8 intergovernmental factors with respect to the listed

9 species:

10 “ (A) The team shall assess—

11 “ (i) the biological considerations nec-

12 essary to carry out this Act;

13 “ (ii) the biological significance of the

14 species;

15 “ (iii) the geographic range and occu-

16 pied habitat of the species, and the type

17 and amounts of habitat needed, at a mini-

18 mum, to maintain the existence of the spe-

19 cies and, at a maximum, to secure recovery

20 of the species;

21 “ (iv) the current population, and the

22 population trend, of the species;

23 “ (v) the technical practicality of re-

24 covering the species;
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“ (vi) the potential management meas­

ures capable of recovering, or reducing the 

risks to survival of, the species, including 

the contribution of existing or potential 

captive breeding programs for the species, 

predator control, enhancement of food 

sources, supplemental feeding, and other 

methods which enhance the survival of the 

young of the species; and

“ (vii) where appropriate, the demon­

strable commercial or medicinal value of 

the species.

“ (B) The team shall assess the direct, indi­

rect, and cumulative economic and social im­

pacts on the public and private sectors, includ­

ing local governments, that may result from the 

listing determination and any potential manage­

ment measures identified under subparagraph 

(A)(vi), including impacts on the cost of govern­

mental actions, tax and other revenues, employ­

ment, the use and value of property, other so­

cial, cultural, and community values, and an as-
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1 “ (C) The team shall assess the impacts on

2 State and local land use laws, conservation

3 measures, and water allocation policies that

4 may result from the listing- determination and

5 from the potential management measures iden-

6 tified under subparagraph (A)(vi).

7 “ (3) Secretarial remew  of assessments

8  AND E ST A B L ISH M E N T  O F CONSERVATION O B JEC -

9 t i v e .— (A) Not later than 210 days after a listing

10 determination, the Secretary shall review the report

11 of the assessment and planning team prepared pur-

12 suant to paragraph (2), establish a conservation ob-

13 jective for the species, and publish in the Federal

14 Register the conservation objective, along with a

15 statement of findings on which the conservation ob-

16 jective was established.

17 “ (B) The conservation objective may be, in the

18 discretion of the Secre' irv—%

19 “ (i) recovery of the listed species;

20 “ (ii) such level of conservation of the spe-

21 cies which the Secretary determines practicable

22 and reasonable to the extent that the benefits

23 of the potential conservation measures outweigh

24 the economic and social costs of such measures,



1 including but not limited to maintenance of ex-

2 isting population levels;

3 “ (iii) no Federal action other than enforce-

4 ment against an}' person whose activity violates

5 . the prohibitions specified in section 9(a), in-

6 eluding any activity that results in a taking of

7 the species, unless the taking is incidental to,

8 and not the purpose of, the earning out of an

9 otherwise lawful activity; or

10 “ (iv) such other objective as the Secretary

11 may determine that does not provide a lesser

12 level of protection than the level described in

13 clause (iii).

14 “ (C) If  the consen-ation objective established by

15 the Secretary is the objective provided in subpara-

16 graph (B)(iii), the Secretary shall not develop a con-

17 senation plan for the affected species under sub-

18 section (c).” .

19 SEC. 502. PREPARING A CONSERVATION PLAN.

20 (a) In General.— Section 5 (16 U.S.C. 1534), as

21 added by section 501 of this Act, is amended by adding

22 at the end the following new subsections:
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1 “ ( 1 ) P r i o r i t i e s . — In the development and im-

2 plementation of a conservation plan under this sub-

3 section, the Secretary shall accord priority to—

4 “ (A) the development of an integrated plan

5 for 2 or more endangered species or threatened

6 species that are likely to benefit from an inte-

7 grated conservation plan;

8 “ (B) the geographic areas where conflicts

9 between the conservation of the affected species

10 and development projects or other forms of eco-

11 nomic activity exist or are likelv to exist;*> f t

12 “ (C) protection of the listed species on

13 units of the National Biological Diversity Re-

14 serve as provided in section 5A(a);

15 “ (D) the implementation of conservation

16 measures that have the least economic and so-

17 cial costs;

18 “ (E) nonregulatory, incentive-based con-

19 servation measures and commercial activities

20 that provide a net benefit to the conservation of

21 the species; and

22 “ (F) plans in which States or private orga-

23 nizations or persons are the primary

24 implementors.
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“ (2) Publication of draft plan.— Not later 

than 12 months after the date of a determination 

that a species is an endangered species or a threat­

ened species, the assessment and planning team for 

the species shall publish a draft conservation plan 

for the species which is based on the assessments 

made pursuant to subsection (b)(2) and designed to 

achieve the conservation objective established pursu­

ant to subsection (b)(3).

“ (3) Contents of draft plan.— Each draft 

conservation plan shall contain—

“ (A) recommendations for Federal agency 

compliance with section 7(a)(1) and 7(a)(2);

“ (B) recommendations for avoiding a tak­

ing of a listed species prohibited under section 

9(a)(1) and a list of specific activities that 

would constitute a take under section 9;

“ (C) alternative strategies to achieve the 

conservation objective for the listed species 

which range from a strategy requiring the least 

possible Federal management to achieve the 

conservation objective to a strategy involving



1 “ (i) an estimate of the risks to the

2 survival and recovery of the species that

3 the alternative would entail; •

4 “ (ii) a description of any site-specific

5 management measures recommended for

6 the alternative;

7 “ (iii) an analysis of the relationship of

8 any habitat of the species proposed for

9 designation as critical habitat to the rec-

10 ommended management measures;

11 . “ (iv) a description of the direct, indi-

12 rect, and cumulative economic and social

13 impacts on the public and private sectors

14 including impacts on employment, the cost

15 of government actions, tax and other reve-

16 nues, the use and value of property, and

17 other social, cultural, and community val-

18 ues;

19 “ (v) a description of any captive

20 breeding program recommended for the al-

21 ternative;

22 “ (vi) an analysis of whether the alter-

23 native would include any release of an ex-

24 perimental population outside the current

25 range of the species and an identification
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1 of candidate geographic areas for the re-

2 lease;

3 “ (vii) objective and measurable cri-

4 teria, including a populat'm level target,

5 that, if  met, would result in a determina-

6 tion under section 4 that the species is no

7 longer an endangered species or threatened

8 species;

9 “ (viii) estimates of the time and costs

10 required to carry out the management

11 measures, including any intermediate

12 steps; and

13 “ (L\) a description of the role of each

14 affected State, if any, in achieving the con-

15 servation objective.

16 “ (4) Plan preparation procedures.— (A)

17 The Secretary shall consult with the Governor of

18 each State in which the affected species is located

19 during the preparation of each draft and final con-

20 servation plan. Each plan shall provide for equitable

21 treatment of affected States and other non-Federal

22 persons.


