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compliance, fa ils to w ork  out a new schedule with the department. Because the compliance 

schedule is negotiated w ith the permittee based on the timelines they can meet, it is not common 

fo r  these penalty sections to be invoked. But the ab ility  to levy' the penalty is a critical part o f  the 

“ quid pro quo”  that a llow s the public and the courts to v iew  these arrangements as fa ir to both 

sides. They are also extremely effective in helping to achieve compliance with the laws.

The department questions why the legislature w ou ld want to remove the department’ s ab ility to 

negotiate these kinds o f  agreements with permittees. There is no requirement to sign a C O BC  o r 

a Consent O rder - they represent a mutual agreement, and can a llow  a company the time and 

flex ib ility  they need to come into compliance while at the same time assure the public that action 

is being taken to achieve that compliance.

O n ly  i f  an agreement cannot be reached does going to court become a viable option. But i f  this 

b i ll were passed, going to court w ould be the on ly  option.
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MEMO

TO: House Resources Committee Members

FROM: Representatj^Grussendorf

DATE: February 13,1995

R E : Proposed CSHB 386 "An Act relating to cruelty to animals and to 
the power of first and second class boroughs to prohibit cruelty to 
animals."

Please find in this packet additional information for your consideration of the 
proposed committee substitute for HB 386. If you have any questions please do 
not hesitate to contact my office.



C r i m i n a l  L a w A l a s k a  S t a t u t e s § 1 1 . 6 1 . 1 4 0

S e c .  1 1 . 6 1 . 1 4 0 .  C r u e l t y  t o  a n i m a l s ,  ( a )  A  p e r s o n  c o m m i t s  t h e  
c r im e  o f  c r u e l t y  t o  a n im a l s  i f  th e  p e r s o n

( 1 )  i n t e n t i o n a l l y  i n f l i c t s  s e v e r e  a n d  p r o l o n g e d  p h y s i c a l  p a i n  o r  s u f ­
f e r i n g  o n  a n  a n im a l ;

( 2 )  r e c k l e s s l y  n e g le c t s  a n  a n im a l  a n d ,  a s  a  r e s u l t  o f  t h a t  n e g le c t ,  
c a u s e s  th e  d e a t h  o f  t h e  a n im a l  o r  c a u s e s  s e v e r e  p a in  o r  s u f f e r i n g  to  
th e  a n im a l ;  o r

( 3 )  k i l l s  a n  a n im a l  b y  t h e  u s e  o f  a  d e c o m p re s s i o n  c h a m b e r .
(b )  I t  is  a  d e fe n s e  to  a  p r o s e c u t i o n  u n d e r  ( a ) ( 1 )  o r  ( 2 )  o f  t h i s  s e c t i o n  

t h a t  t h e  c on d u c t  o f  t h e  d e f e n d a n t
( 1 )  c o n f o rm e d  to  a c c ep te d  v e t e r i n a r y  p ra c t i c e ;
( 2 )  w a s  p a r t  o f  s c i e n t i f i c  r e s e a r c h  g o v e r n e d  b y  accep ted  s t a n d a r d s ;

( 3 )  w a s  n e c e s s a r i l y  i n c i d e n t  t o  l a w f u l  h u n t i n g  o r  t r a p p i n g  a c t i v i ­
t ie s .

(c ) I n  t h i s  s e c t io n ,  " a n i m a l ”  m e a n s  a  v e r t e b r a t e  l i v i n g  c r e a t u r e  n o t  
a  h u m a n  b e in g ,  b u t  doe s  n o t  in c lu d e  f i s h .

(d )  C r u e l t y  to  a n im a l s  i s  a  c la s s  A  m i s d e m e a n o r .  (§ 7  c h  1 6 6  S L A  
1 9 7 8 ;  a m  § 1 ch  7 8  S L A  1 9 8 0 ;  a m  § 2 0  ch 5 9  S L A  1 9 8 2 )

Editor’s notes. —  The provisions of 3A C.J.S., Animals, §§ 99-112. 
paragraphs (2) and (3) of subsection (a) as Cruelty in trapping animals, 79 ALR 
it existed prior to the 1980 amendment 1308.

o r

may now be found in AS 11.61.145. What constitutes statutory offense of 
cruelty, 82 ALR2d 794.Collateral references. —  4 Am. Jur. 

2d, Animals, §§ 27-30.



§ 1 1 . 8 1 . 6 2 0 A l a s k a  S t a t u t e s  S u p p l e m e n t  § 1 1 . 8 1 . 9 0 0

S e c .  1 1 . 8 1 . 6 2 0 .  E f f e c t  o f  i g n o r a n c e  o r  m i s t a k e  u p o n  l i a b i l i t y .

NOTES TO DECISIONS

Applied in Russell v. State, 793 P.2d Quoted in De Nardo v. State, 819 P.2d 
1085 (Alaska Ct. App. 1990). 903 (Alaska Ct. App. 1991).

S e c .  1 1 . 8 1 . 6 4 0 .  A p p l i c a t i o n  o f  A S  1 1 . 8 1 . 6 0 0  —  1 1 . 8 1 . 6 3 0 .

NOTES TO DECISIONS

Cited in Cole v. State, 828 P.2d 175 
(Alaska.Ct. Add. 1992).

A r t i c l e  6 .  D e f i n i t i o n s .

Section
900. Definitions

S e c .  1 1 . 8 1 . 9 0 0 .  D e f i n i t i o n s ,  ( a )  F o r  p u rp o s e s  o f  t h i s  t i t l e ,  u n le s s  
t h e  c o n t e x t  r e q u i r e s  o t h e rw i s e ,

( 1 )  a  p e r s o n  a c t s  " i n t e n t i o n a l l y ”  w i t h  r e s p e c t  t o  a  r e s u l t  d e sc r ib ed  
b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f f e n s e  w h e n  th e  p e r s o n ’s  c on sc io u s  
o b je c t iv e  is  t o  c a u s e  t h a t  r e s u l t ;  w h e n  i n t e n t i o n a l l y  c a u s i n g  a  p a r t i c u ­
l a r  r e s u l t  i s  a n  e l e m e n t  o f  a n  o f f e n s e ,  t h a t  i n t e n t  n e e d  n o t  be  th e  
p e r s o n ’s o n l y  o b je c t i v e ;

( 2 )  a  p e r s o n  a c t s  " k n o w i n g l y ”  w i t h  r e s p e c t  to  c o n d u c t  o r  to  a  c i r ­
c u m s t a n c e  d e s c r ib e d  b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f f e n s e  w h e n  
t h e  p e r s o n  is  a w a r e  t h a t  t h e  c o n d u c t  is o f  t h a t  n a t u r e  o r  t h a t  th e  
c i r c u m s t a n c e  e x i s t s ;  w h e n  k n o w le d g e  o f  t h e  e x i s t e n c e  o f  a  p a r t i c u l a r  
f a c t  is  a n  e l e m e n t  o f  a n  o f f e n s e ,  t h a t  k n o w le d g e  is  e s t a b l i s h e d  i f  a  
p e r s o n  is  a w a r e  o f  a  s u b s t a n t i a l  p r o b a b i l i t y  o f  i t s  e x i s t e n c e ,  u n l e s s  th e  
p e r s o n  a c t u a l l y  b e l i e v e s  i t  do e s  n o t  e x i s t ;  a  p e r s o n  w h o  i s  u n a w a r e  o f  
c o n d u c t  o r  a  c i r c u m s t a n c e  o f  w h ic h  t h e  p e r s o n  w o u ld  h a v e  b e e n  a w a r e  
h a d  t h a t  p e r s o n  n o t  b e e n  in t o x i c a t e d  a c ts  k n o w i n g l y  w i t h  r e s p e c t  to 
t h a t  c o n d u c t  o r  c i r c u m s t a n c e ;

( 3 )  a  p e r s o n  a c t s  " r e c k l e s s l y ”  w i t h  r e s p e c t  to  a  r e s u l t  o r  to  a  c i r c u m ­
s t a n c e  d e s c r ib e d  b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f f e n s e  w h e n  th e  
p e r s o n  is  a w a r e  o f  a n d  c o n s c io u s ly  d i s r e g a r d s  a  s u b s t a n t i a l  a n d  u n ju s ­
t i f i a b l e  r i s k  t h a t  t h e  r e s u l t  w i l l  o c c u r  o r  t h a t  t h e  c i r c u m s t a n c e  e x i s t s ;  
th e  r i s k  m u s t  b e  o f  s u c h  a  n a t u r e  a n d  d e g re e  t h a t  d i s r e g a r d  o f  i t  
c o n s t i t u t e s  a  g r o s s  d e v i a t i o n  f r o m  th e  s t a n d a r d  o f  c o n d u c t  t h a t  a  r e a ­
s o n a b l e  p e r s o n  w o u l d  o b s e r v e  i n  t h e  s i t u a t i o n ;  a  p e r s o n  w h o  is  
u n a w a r e  o f  a  r i s k  o f  w h i c h  th e  p e r s o n  w o u ld  h a v e  b e e n  a w a r e  h a d  t h a t  
p e r s o n  n o t  b e e n  i n t o x i c a t e d  a c ts  r e c k l e s s l y  w i t h  r e s p e c t  t o  t h a t  r i s k ;

( 4 )  a  p e r s o n  a c t s  w i t h  " c r im i n a l  n e g l i g e n c e ”  w i t h  r e s p e c t  to  a  r e s u l t  
o r  to  a  c i r c u m s t a n c e  d e s c r ib e d  b y  a  p r o v i s i o n  o f  l a w  d e f i n i n g  a n  o f ­
fe n s e  w h e n  t h e  p e r s o n  f a i l s  to  p e r c e iv e  a  s u b s t a n t i a l  a n d  u n ju s t i f i a b l e  
r i s k  t h a t  th e  r e s u l t  w i l l  o c c u r  o r  t h a t  t h e  c i r c u m s t a n c e  e x i s t s ;  th e  r i s k  
m u s t  b e  o f  s u c h  a  n a t u r e  a n d  d e g r e e  t h a t  t h e  f a i l u r e  to  p e r c e iv e  i t  
c o n s t i t u t e s  a  g r o s s  d e v i a t i o n  f r o m  th e  s t a n d a r d  o f  c a r e  t h a t  a  r e a s o n ­
a b l e  p e r s o n  w o u ld  o b s e r v e  in  th e  s i t u a t i o n .



A l a s k a  S t a t u t e s  S u p p l e m e n t

§ 29.35.200 M u n i c i p a l  G o v e r n m e n t  § 29.35.210

A r t i c l e  3 .  A d d i t i o n a l  P o w e r s .

Section
200. First class b o r o u g h  p o w e r s  

210. S e c o n d  class b o r o u g h  p o w e r s

S e c .  2 9 . 3 5 . 2 0 0 .  F i r s t  c l a s s  b o r o u g h  p o w e r s ,  ( a )  A  f i r s t  c la s s  b o r ­
o u g h  m a y  e x e r c i s e  b y  o r d i n a n c e  o n  a  n o n a r e a w id e  b a s is  a n y  p o w e r  n o t  
o t h e rw i s e  p r o h ib i t e d  b y  la w .

(b )  A  f i r s t  c la s s  b o r o u g h  m a y  b y  o r d i n a n c e  e x e r c i s e  t h e  f o l l o w i n g  
p o w e r s  o n  a n  a r e a w id e  b a s is :

( 1 )  p r o v i d e  t r a n s p o r t a t i o n  s y s t e m s :
( 2 )  p r o v i d e  w a t e r  p o l l u t i o n  c o n t r o l ;
( 3 )  p r o v i d e  a i r  p o l l u t i o n  c o n t r o l  i n  a c c o rd a n c e  w i th  A S  4 6 . 1 4 . 4 0 0 ;
( 4 )  l i c e n s e  d a y  c a r e  f a c i l i t i e s ;
( 5 )  l i c e n s e ,  im p o u n d ,  a n d  d i s p o s e  o f  a n im a l s .
(c )  I n  a d d i t i o n  t o  p o w e r s  c o n f e r r e d  b y  (b )  o f  t h i s  s e c t io n ,  a  f i r s t  c la s s  

b o r o u g h  m a y ,  o n  a n  a r e a w id e  b a s is ,  e x e r c i s e  a  p o w e r  n o t  o t h e rw i s e
p r o h ib i t e d  b y  la v /  i f  t h e  p o w e r  h a s  b e e n  a c q u i r e d  in  a c c o rd a n c e  w i t h
A S  2 9 . 3 5 . 3 0 0 .

(d )  A  f i r s t  c la s s  b o r o u g h  t h a t  e x e r c i s e s  p o w e r  n e c e s s a r y  to  c o n t a in ,  
c le a n  u p ,  o r  p r e v e n t  a  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  o i l  o r  a  h a z a r d ­
o u s  s u b s t a n c e ,  a n d  e x e r c i s e  a  p o w e r  g r a n t e d  to  a  m u n i c i p a l i t y  u n d e r  
A S  4 6 . 0 4 ,  A S  4 6 . 0 8 ,  o r  A S  4 6 . 0 9  s h a l l  e x e r c i s e  i t s  a u t h o r i t y  in  a  
m a n n e r  t h a t  is  c o n s i s t e n t  w i t h  a  r e g i o n a l  m a s t e r  p l a n  p r e p a r e d  b y  th e  
D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  u n d e r  A S  4 6 . 0 4 . 2 1 0 .  
(§ 1 0  c h  7 4  S L A  1 9 8 5 ;  a m  § 4  ch  8 3  S L A  1 9 9 1 ;  a m  § 7  ch  7 4  S L A  
1 9 9 3 )

Effect o f amendments. — The 1993 made a section reference substitution in 
amendment, effective June 26. 1993, paragraph (b)(3).

NOTES TO DECISIO N S

Cited in Keane v. Local Boundary 
Comm'n, 893 P.2d 1239 (Alaska 1995).

S e c .  2 9 . 3 5 . 2 1 0 .  S e c o n d  c l a s s  b o r o u g h  p o w e r s ,  ( a )  A  se c ond  
c la s s  b o r o u g h  m a y  b y  o r d i n a n c e  e x e r c i s e  t h e  f o l l o w i n g  p o w e r s  o n  a 
n o n a r e a w id e  b a s is :

( 1 )  p r o v i d e  t r a n s p o r t a t i o n  s y s t e m s ;
( 2 )  r e g u l a t e  t h e  o f f e r i n g  f o r  s a l e ,  e x p o s u r e  f o r  s a l e ,  s a l e ,  u s e ,  o r  

e x p lo s i o n  o f  f i r e w o r k s ;
( 3 )  l i c e n s e ,  im p o u n d ,  a n d  d isp o se  o f  a n im a l s ;
( 4 )  s u b je c t  to  A S  2 9 . 3 5 . 0 5 0 ,  p r o v i d e  g a r b a g e ,  s o l i d  w a s t e ,  a n d  sep t ic  

w a s t e  c o l l e c t i o n  a n d  d i s p o s a l ;
( 5 )  p r o v i d e  a i r  p o l l u t i o n  c o n t r o l  u n d e r  A S  4 6 . 1 4 . 4 0 0 ;
( 6 )  p r o v i d e  w a t e r  p o l l u t i o n  c o n t r o l ;
( 7 )  p a r t i c i p a t e  i n  f e d e r a l  o r  s t a t e  l o a n  p r o g r a m s  f o r  h o u s i n g  r e h a ­

b i l i t a t i o n  a n d  im p r o v e m e n t  f o r  e n e r g y  c o n s e r v a t i o n ;
( 8 )  p r o v i d e  f o r  e c o n o m ic  d e v e l o p m e n t ;
( 9 )  p r o v i d e  f o r  t h e  a c q u i s i t i o n  a n d  c o n s t r u c t i o n  o f  l o c a l  s e r v ic e  

r o a d s  a n d  t r a i l s  u n d e r  A S  1 9 . 3 0 . 1 1 1  —  1 9 . 3 0 . 2 5 1 ;

—>



"Continued

( 1 0 )  e s t a b l i s h  a n  e m e rg e n c y  s e r v i c e s  c o m m u n ic a t i o n  c e n te r  u n d e r  
A S  2 9 . 3 5 . 1 3 0 ;

( 1 1 )  s u b je c t  to  A S  2 8 . 0 1 . 0 1 0 ,  r e g u l a t e  t h e  l i c e n s in g  a n d  o p e r a t i o n  o f  
m o t o r  v e h i c l e s  a n d  o p e r a t o r s ;

( 1 2 )  e n g a g e  in  a c t i v i t i e s  a u t h o r i z e d  u n d e r  A S  2 3 . 4 7 . 4 0 0 ;
( 1 3 )  c o n t a in ,  c le a n  up , o r  p r e v e n t  a  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  

o i l  o r  a  h a z a r d o u s  s u b s t a n c e ,  a n d  e x e r c i s e  a  p o w e r  g r a n t e d  to  a m u n i c ­
i p a l i t y  u n d e r  A S  4 6 . 0 4 ,  A S  4 6 . 0 8 ,  o r  A S  4 6 . 0 9 ;  t h e  b o r o u g h  s h a l l  
e x e r c i s e  i t s  a u t h o r i t y  u n d e r  t h i s  p a r a g r a p h  in  a  m a n n e r  t h a t  is c o n s i s ­
t e n t  w i t h  a  r e g i o n a l  m a s t e r  p l a n  p r e p a r e d  b y  th e  D e p a r tm e n t  o f  E n v i ­
r o n m e n t a l  C o n s e r v a t i o n  u n d e r  A S  4 6 . 0 4 . 2 1 0 .

(b )  A  se c o n d  c la s s  b o r o u g h  m a y  b y  o r d i n a n c e  e x e r c i s e  th e  f o l l o w i n g  
p ow e r s  o n  a n  a r e a w id e  b a s is :

( 1 )  p r o v i d e  t r a n s p o r t a t i o n  s y s t e m s ;
( 2 )  l i c e n s e ,  im p o u n d ,  a n d  d i s p o s e  o f  a n im a l s ;
( 3 )  p r o v i d e  a i r  p o l l u t i o n  c o n t r o l  u n d e r  A S  4 6 . 1 4 . 4 0 0 ;
( 4 )  p r o v i d e  w a t e r  p o l l u t i o n  c o n t r o l ;
( 5 )  l i c e n s e  d a y  c a r e  f a c i l i t i e s .
(c ) I n  a d d i t i o n  to  p ow e r s  c o n f e r r e d  b y  ( a )  o f  t h i s  s e c t io n ,  a  se c ond  

c la s s  b o r o u g h  m a y ,  o n  a  n o n a r e a w id e  b a s is ,  e x e r c i s e  a p o w e r  n o t  o t h ­
e rw i s e  p r o h ib i t e d  b y  l a w  i f  t h e  e x e r c i s e  o f  th e  p o w e r  h a s  b e en  a p ­
p r o v e d  a t  a n  e le c t i o n  b y  a  m a j o r i t y  o f  v o t e r s  l i v i n g  in  t h e  b o r o u g h  b u t  
o u t s id e  a l l  c i t ie s  i n  th e  b o r o u g h .

(d )  I n  a d d i t i o n  t o  p ow e r s  c o n f e r r e d  b y  (b )  o f  t h i s  s e c t io n ,  a  second  
c la s s  b o r o u g h  m a y ,  o n  a n  a r e a w id e  b a s is ,  e x e r c i s e  a  p o w e r  n o t  o t h e r ­
w i s e  p r o h ib i t e d  b y  l a w  i f  t h e  p o w e r  h a s  b e e n  a c q u i r e d  in  a c c o rd a n c e  
w i t h  A S  2 9 . 3 5 . 3 0 0 .  (§ 1 0  ch  7 4  S L A  1 9 8 5 ;  a m  § 1 ch  1 1 8  S L A  1 9 8 8 ;  
a m  § 3 9  ch  2 1  S L A  1 9 9 1 ;  a m  § 5  c h  8 3  S L A  1 9 9 1 ;  a m  §§ 8 , 9  ch  7 4  
S L A  1 9 9 3 )

Effect of amendments. —  The 1993 made section reference substitutions in 
amendment, effective June 26, 1993, paragraphs (a)(5) and (b)(3).

NOTES TO DECISIONS

Cited in Keane v. Local Boundary 
Comm'n, 893 P.2d 1239 (Alaska 1995).
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§ 1 1 . 8 1 . 2 5 0
A l a s k a  S t a t u t e s  

C r i m i n a l  L a w § 1 1 . 8 1 . 2 5 0

A r t i c l e  3 .  C l a s s i f i c a t i o n  o f  O f f e n s e s .

S e c tion

250. Classification of offenses

Collateral references. —  What consti- 31(c) of Federal Rules of Criminal Proce-
tutes lesser offenses "necessarily in- dure, 11 ALR Fed. 173.
eluded" in offense charged, under Rule

S e c .  1 1 . 8 1 . 2 5 0 .  C l a s s i f i c a t i o n  o f  o f f e n s e s ,  ( a )  F o r  p u r p o s e s  o f  
s e n t e n c in g  u n d e r  A S  1 2 . 5 5 ,  a l l  o f f e n s e s  d e f i n e d  in  t h i s  t i t l e ,  e x c e p t  
m u r d e r  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e ,  a t t e m p t e d  m u r d e r  in  t h e  f i r s t  
d e g re e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a  m i n o r  i n  
th e  f i r s t  d e g re e ,  m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  in  t h e  
f i r s t  d e g re e ,  a n d  k i d n a p p i n g ,  a r e  c l a s s i f i e d  o n  t h e  b a s i s  o f  t h e i r  s e r i ­
o u s n e s s ,  a c c o r d in g  to  t h e  t y p e  o f  i n j u r y  c h a r a c t e r i s t i c a l l y  c a u s e d  o r  
r i s k e d  b y  c o m m is s i o n  o f  t h e  o f f e n s e  a n d  t h e  c u lp a b i l i t y  o f  t h e  o f f e n d e r .  
E x c e p t  f o r  m u r d e r  i n  t h e  f i r s t  a n d  s e c o n d  d e g r e e ,  a t t e m p t e d  m u r d e r  i n  
t h e  f i r s t  d e g re e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a  
m i n o r  i n  t h e  f i r s t  d e g r e e ,  m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  
in  t h e  f i r s t  d e g re e ,  a n d  k i d n a p p i n g ,  t h e  o f f e n s e s  in  t h i s  t i t l e  a r e  c la s s i ­
f i e d  in t o  t h e  f o l l o w i n g  c a t e g o r i e s :

( 1 )  c la s s  A  f e lo n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  r e s u l t ­
i n g  i n  s e r i o u s  p h y s i c a l  i n j u r y  o r  a  s u b s t a n t i a l  r i s k  o f  s e r i o u s  p h y s i c a l  
i n j u r y  to  a  p e r s o n ;

( 2 )  c la s s  B  f e lo n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  r e s u l t ­
i n g  i n  l e s s  s e v e r e  v i o l e n c e  a g a i n s t  a  p e r s o n  t h a n  c la s s  A  f e lo n ie s ,  
a g g r a v a t e d  o f f e n s e s  a g a i n s t  p r o p e r t y  i n t e r e s t s ,  o r  a g g r a v a t e d  o f f e n s e s  
a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  o r d e r ;

( 3 )  c la s s  C  f e lo n i e s ,  w h i c h  c h a r a c t e r i s t i c a l l y  in v o l v e  c o n d u c t  s e r i o u s  
e n o u g h  t o  d e s e r v e  f e l o n y  c la s s i f i c a t i o n  b u t  n o t  s e r i o u s  e n o u g h  to  be 
c la s s i f i e d  a s  A  o r  B  f e lo n i e s ;

( 4 )  c la s s  A  m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  le s s  s e ­
v e r e  v io le n c e  a g a i n s t  a  p e r s o n ,  le s s  s e r i o u s  o f f e n s e s  a g a i n s t  p r o p e r t y  
i n t e r e s t s ,  le s s  s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  o r d e r ,  
o r  le s s  s e r i o u s  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a n d  d e c e n c y  t h a n  f e l o ­
n i e s ;

( 5 )  c la s s  B  m i s d e m e a n o r s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  a  m i n o r  
r i s k  o r  p h y s i c a l  i n j u r y  t o  a  p e r s o n ,  m i n o r  o f f e n s e s  a g a i n s t  p r o p e r t y  
i n t e r e s t s ,  m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  a d m i n i s t r a t i o n  o r  o r d e r ,  o r  
m i n o r  o f f e n s e s  a g a i n s t  p u b l i c  h e a l t h  a n d  d e cen c y ;

( 6 )  v i o l a t i o n s ,  w h i c h  c h a r a c t e r i s t i c a l l y  i n v o l v e  c o n d u c t  i n a p p r o p r i ­
a t e  t o  a n  o r d e r l y  s o c ie t y  b u t  w h i c h  d o  n o t  d e n o t e  c r im i n a l i t y  i n  t h e i r  
c om m is s io n .

( b )  T h e  c l a s s i f i c a t i o n  o f  e a c h  f e l o n y  d e f i n e d  i n  t h i s  t i t l e ,  e x c e p t  m u r ­
d e r  i n  th e  f i r s t  a n d  s e c o n d  d e g re e ,  a t t e m p t e d  m u r d e r  i n  t h e  f i r s t  d e ­
g r e e ,  s e x u a l  a s s a u l t  i n  t h e  f i r s t  d e g r e e ,  s e x u a l  a b u s e  o f  a m i n o r  i n  th e  
f i r s t  d e g re e ,  m i s c o n d u c t  i n v o l v i n g  a  c o n t r o l l e d  s u b s t a n c e  in  t h e  f i r s t  
d e g r e e ,  a n d  k i d n a p p i n g ,  is  d e s i g n a t e d  in  t h e  s e c t io n  d e f i n i n g  it .  A  
f e l o n y  u n d e r  A l a s k a  l a w  d e f i n e d  o u t s id e  th is  t i t l e  f o r  w h i c h  n o  p e n a l t y  
is  s p e c i f i c a l l y  p r o v i d e d  is  a  c la s s  C  f e l o n y .

(c )  T h e  c la s s i f i c a t i o n  o f  e a c h  m i s d e m e a i  o r  d e f i n e d  i n  t h i s  t i t l e  is 
d e s ig n a t e d  in  t h e  s e c t i o n  d e f i n i n g  i t .  A  n  i s d e m e a n o r  u n d e r  A l a s k a  
l a w  d e f i n e d  o u t s id e  t h i s  t i t l e  f o r  w h i c h  n o  f  e n a l t y  is p r o v i d e d  i s  a  c la s s  
A  m i s d e m e a n o r .  (§ 1 0  ch  1 6 6  S L A  1 9 7 S ;  a m  §§ 9 ,  1 0  ch  1 4 3  S L A  
1 9 8 2 ;  a m  §§ 1 7 ,  1 8  c h  3 7  S L A  1 9 8 6 ;  a i. §§ 2 ,  3  c h  5 9  S L A  1 9 8 8 )



ORGANIZED BOROUGHS - UNIFIED M UNICIPALITIES

Aleutians East Borough 
Municipality of Anchorage 
Bristol Bay Borough .
Denali Borough............
Fairbanks North Star Borough 
Haines Borough 
City and Borough of Juneau 
Kenai Peninsula Borough 
Ketchikan Gateway Borough 
Kodiak Island Borough 
Lake and Peninsula Borougn 
Matanuska-Susitna Borough 
North Slope Borough 
Northwest Arctic Borough 
City and Borough of Sitka 
City and Borough of Yakutat

Classification

. . . Second Class 
Unified Home Rule 
. . Second Class
 Home Rule
. , . Second Class
 Third Class
Unified Home Rule 
. . . Second Class 

Second Class 
Second Class 
. , Home Rule 

. . Second Class 
Home Rule

 Home Rule
Unified Home Rule 
 Home Rule
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Borough of Yakutat. Each of the other 
hom e rule boroughs have cities within 
their boundaries.

First class boroughs gain their powers 
from State laws; they have no charters. 
Alaska has no first class boroughs. That 
may be largely due to voter preferences 
with respect to the substantial authority of 
the assem bly of a first class borough to 
assum e nonareawide powers and service 
area powers.

State law permits a first class borough 
to exercise by ordinance on a nonarea­
w ide basis any power not otherwise 
prohibited by law. ias 29.35.2001 Further, 
the assem bly of a first class borough may 
by ordinance establish, operate, alter or 
abolish a service area to exercise any 
power granted a first class city or any 
power that a first class borough can 
exercise on a nonareawide basis, (as 

29.35.4801 As is the case for first class 
cities, m ost of the laws governing first 
class boroughs are codified in Title 29 of 
the Alaska Statutes.

Qecond class boroughs are distin­
guished from first class boroughs princi­
pally in that voter approval is required to 
assum e many nonareawide powers.
Voter approval is also required for a sec­
ond class borough to assume any power 
on a service area basis, except if the 
service area is uninhabited. In that case, 
all real property owners must consent to 
the assumption of the service area power.

Seven of Alaska’s 16 organized bor­
oughs are second class boroughs. They 
include the Bristol Bay Borough, which 
w as incorporated in 1962 as Alaska’s first 
organized borough. The Bristol Bay Bor­

ough, like the City and Borough of Yaku­
tat, has no cities within its boundaries. 
However, it is technically possible for one 
of the three communities within the 
Bristol Bay Borough to form a city.

Five of the seven second class bor­
oughs were formed direcuy or indirectly 
under the 1963 Mandatory Borough Act. 
Those five are: the Matanuska-Susitna 
Borough, Kodiak Island Borough, Ketchi­
kan Gateway Borough, Kenai Peninsula 
Borough and Fairbanks North Star Bor­
ough.5

The Aleutians East Borough is the other 
second class borough. It was formed in 
1987.

Third class 
boroughs are 
distinguished 
from other orga­
nized boroughs 
in a number of 
ways. First, State 
law limits the 
areawide powers 
of a third class 
borough to edu­
cation, and 
assessm ent and 
collection of 
taxes, [as
29.35.2231 While planning, platting and 
land use regulation are required areawide 
functions for all other organized boroughs, 
they are not required (or even permitted 
on an areawide basis) for a third class 
borough.

5 Three other boroughs were formed under the Mandatory Borough AcL These were the Greater Anchorage Area Borough, the Greater Sitka Bor­ough and the Greater Juneau Borough.

'0 r " >
Haines Borough, Alaska's 
only third class borough
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F a i r b a n k s  N o r t h  S t a r  B o r o u g h  
D i v i s i o n  o f  A n im a l  C o n t r o l

2408 Davis Road 
P.O. 00x71287 
Fairbanks. AK 99707

Fax Cover Sheet

DATE: January 8, 1998 TIME:

TO: Rep. Grussendorf PHONE: (907) 465-3824
atln: Terri FAX: (907) 465-2278

FROM: Laura Hood, Manager PHONE:
FAX:

(907) 459-1451 
(907) 459-1120

RE: State Statute 29.35.210, Cruelty to Animals

Number of pages Including cover sheet: 4 

Message
The Fairbanks North Star Borough employs a Division of Animal Control 
responsible for enforcing borough code with regard to domestic animals. We 
have a complete ordinance, giving us the authority to impound animals, control 
rabies, regulate animals which bite, and up until recently to prosecute persons 
who committed the crime of cruelty to animals. In June, 1995, District Court 
Judge Pengilly ruled that we did not have the authority to prosecute anyone for 
the crime of cruelty to any animal other than a dog.

Although, there is a state statute prohibiting cruelty, it has been problematic for 
the troopers to enforce. While we hav the expertise, the tools, the budget and 
the reputation for taking care of these animals, the troopers do not. Nor do they 
have the time to take on starving turkey cases when they can barely handle 
burglaries.

The fix to this problem for us would be to amend the state statute which imparts 
the authorities to second class boroughs. Sections 29.35.210 (a) (3) and (b) (2) 
9tate that second class boroughs may exercise by ordinance the power to 
license, impound, and dispose of animals. If these sections could be amended 
to include “prohibit cruelty to animals" it would solve our problem, and take the 
burden off the state troopers.

This problem has been recognized in our community to the extent that petitions 
have been circulated and the Fairbanks North Star Borough Assembly passed a 
resolution urging the legislature to take some action to rectify this problem and 
provide protection for domestic animals other than dogs. I am sending along a 
copy of this resolution.

We would appreciate any assistance you can give us. I will be happy to help in 
any way I can. Thank you.
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February 13, 1996

The Honorable Ben Grussendorf 
Alaska State House Of Representatives

Dear Representative Grussendorf,

This letter concerns the proposed committee substitute for House Bill 386, relating to 
"Cruelty to Animals" which you pre-filed for the Second Session of the Nineteenth 
Legislature.

On October 12, 1995, the Fairbanks North Star Borough Assembly adopted Resolution 
95-052; "A Resolution Relating To Cruelty To Animals." The resolution requests a 
member (s) of the Legislature to "introduce legislation which would allow municipalities, 
by ordinance, to exercise the power of preventing cruelty to animals and to be able to 
prosecute those guilty of animal cruelty." Your legislation satisfies that request and I 
sincerely appreciate the introduction of the bill.

I'm sure you are aware of the resistance by municipalities throughout the state to have 
mandated responsibilities without state monetary assistance. I know that I normally 
would not be in favor of such legislation. This matter is different! A municipality does 
not have to accept this responsibility except by ordinance. Other provisions in the bill 
help clarify the definition of animal cruelty.

The prevention of cruelty to animals is important to the Fairbanks North Star Borough. It 
had been enforcing animal cruelty prevention powers and punishment for violations until 
the summer of 1995 when the court determined that the borough only had the power to 
practice the prevention of canine cruelty. The borough has trained staff and equipment in 
place which would allow it to exercise the broader animal cruelty prevention powers at 
little or no additional cost to our taxpayers.

The extent of legal animal control powers that the Fairbanks North Star Borough has 
exercised in recent years is varied. Attached, you will find a memo from the borough's 
legal department detailing the changes over the years.

In closing, I applaud your introduction of HB 386 and I believe it is the best vehicle to 
fulfill the Fairbanks North Star Borough's needs in this area. If there is any way I can 
assist in the passage of the bill, please let me know.

Fairbanks North Star Borough Assembly Member
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R e p r e s e n t a t i v e  G r u s s c n d o r P ;

T h e  A l a s k a  SPCA ( S o c i e t y  F o r  t h e  p r e v e n t i o n  o f  C r u e l t y

t o' A n i m a l s )  i s  i n  s t r o n g  s u p p o r t  o f  CSHR 3 8 6 ,  e n a c t i n g  s i r r ^ n ^ e r

l e j i s l a .  t i o n  f o r  c a s e s  o f  a n Lind I c r u e l t y  a n d  a b u s e .

D u r i n g  t h e  p a s t  y e a r s  a. V e r y  e v i d e n t  n e e d  f o r  c l a r i f i e r i

s f o c h j r e s  was  a n d  i s  o b v i o u s -  T h e r e  h a v e  b e e n  c a s s e s  i n  t h e .

paS'F t h a t  t o o k  a s  l o n g  d s  o n e  a n d  o n e - h a  I f  ( 1  1 / 2 )  y e a r s  +o
p r  o y - ' u t e  b e c a u s e  t h e  D i s t r i c t  A t t o r n e y s  d i d  n o t  h a v e  I qwt

■f o b-ose- t h e i r  o b v i o u s  a b u s e  c a s e s  u p o n .  T h i s  t y p e  o f  l e ^ i s
l a - f i . o n  Ls t h e  t o o l  n e e d e d  f o  h e l p  s t o p  c r u e l t y .

Sfoi.i\ Ls t i c s  h a v e  sh ow n  a s t r o n g  l i n k  b e t w e e n  a n i m a l  a b u 5 6

a ^ 4  c i i « 1 d / s p o u s a l  a b u s e .  P e r h a p s  - t h * s  b i l l  c a n  w o r k  t w o  f 0 U  
*
i n  e n d i n g  c r u e l t y  w i t h  i n  t h e  home-

AjoJ n, we strongly urge -the committee to look very «e.nou$)y 

assigning the very important" piece_nf legislation.

S i  n c e r e j y ' ,

D i a n e  Z . i r f o s s ,  SPCA

"Kindness Uplifts The World
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MATANUSKA-SUSITNA BOROUGH
350 E«st D ahlia  A ven u e , Pa lm er , A laska  99645-6488 

Bo ro u g h  atto rn ey 's O ffice

M i c h a e l  G atti P h o .n t  (911") *45-96"

BCiROl’G H  A t t o p .n t y

February 13, 1996

Rep. Scot Ogan 
Room 409 State Capitol 
Juneau, AK 99801 -1182 
Transmitted by Fax: 
1-907-465-3265

Re: CSHB 386 (Work Draft)

Gentlemen:

Rep. Ben Grussendorf 
Room 415 State Capitol 
Juneau, AK 99801-1182 
Transmitted by Fax: 
1-907-465-2278

In reviewing the work draft for committee substitute for House Bill 386, an act 
pertaining to cruelty to animals and the power of the first and second class 
boroughs to prohibit cruelty to animals, I have some suggestions for language you 
may wish fo consider in your deliberations on the bill. In section 2, amending AS 
29.35.200(b)(5), 29.35.210(a)(3) and 29.35.210(b), the phrase "prohibit cruelty to" is 
inserted in the draft in each of the relevant sections. In reviewing this language, in 
my opinion, it is unduly restrictive of a municipality's ability to regulate animal 
control matters. My rationale for this conclusion is found in Article 10 §1 and AS 
29.35.400-420, which exoressly provide that the powers of municipalities are liberally 
construed. See Liberati v. Bristol Bay Borough, 584 P.2d 1115 (Alaska 1978). A liberal 
construction of municipal powers means not only that which is expressly 
mentioned, but that which is necessarily implied or fairly incident to the purpose or 
exercise of the oower is permissible. By including a specific phrase reiated to a 
specific type of conduct, the constitutional requirement that municipal powers be 
liberally construed could be undermined. As you know, there is always an 
argument when interpreting legislation that, if something is not specifically 
mentioned, it is intended to be excluded from the requirements of the statute. The 
phrase "prohibit cruelty to" raises this concern.

The borough's suggestion is io delete the phrase "prohibit cruelty to" and 
substitute the word "regulate" in all relevant sections. Inserting the word "regulate"
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in the statute in all relevant places will allow municipalities to broadly exercise their 
animal control powers and to engage in those activities they believe, in their 
discretion, are appropriate for their respective jurisdictions. Such flexibility is, of 
course, required because of the constitutional and statutory directive to liberally 
construe municipal powers and because animal control in the rural areas may be 
handled differently from animal control in suburban or urban areas. I believe the 
borough's proposed language accomplishes this objective.

CSHB 386 also amends AS 29.35.200 and 210 by adding new subsections (e) 
containing language that prohibits a municipality from enacting an ordinance 
which is inconsistent with state laws prohibiting cruelty to animals.

A municipal ordinance is not necessarily invalid in Alaska because i is 
inconsistent or in conflict with the state statute. The question rests on whether the 
exercise of authority has been prohibited to municipalities. The prohibition must be 
either by express terms or by implication, such as where the statute and ordinance 
are substantially irreconcilable that one can not be given its substantive effect if the 
other is to be accorded the weight of law. Gilman v. Martin, ob2 P.2d i 20, 124 
(Alaska 1963); Jefferson v. State, 527 P.2d 37 (Alaska 1974).

The above rule, of course, states that municipal ordinances are not 
necessarily inconsistent with state statute unless the legislature says so. This principle 
is to allow municipalities broad flexibility in the implementation of rules protecting 
the public's health, safety, and welfare. In this case, the proposed additional 
subsections (e) to AS 29.35.200 and 210 do not promote this principle.

A municipality may wish to adopt an offense for cruelty that is not a 
misdemeanor criminal penalty. In fact, the Matanuska-Susitna Borough treats 
cruelty as an infraction rather than a misdemeanor. See MSB 24.40.050(A).

Another question is whether municipalities would be required to amend 
existing animal control codes to conform to state law. Municipalities literally 
applying the language of the bill would only be authorized to prohibit cruelty to 
animais if their ordinances were consistent with state law.

Municipalities already have limitations on their authority to prescribe 
penalties for violations of an ordinance. AS 29.25.070 establishes a maximum 
penalty for ordinance violation at $1,000 or 90 days in jail. A municipality may. of 
course, adopt lesser penalties.

In summon/, the borough requests the committee to delete the phrase 
"prohibit cruelty to" in all places it is proposed and insert the word "regulate in its
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place. The borough also recommends the deletion of AS 29.35.200(e) and 210(e), 
because they are unduly restrictive of municipal authority and do not promote the 
principles of the Alaska Constitution and the associated statutes pertaining to the 
liberal construction of municipal powers.

I will be available at the teleconference scheduled for Februcry 14, 1996, at 
8:00 a.m. should you have any questions on the borough’s comments.

Very truly yours.

MATANUSKA-SUSITNA BOROUGH 
Michael Gatti, Borough Attorney

Michael Gatti

MG:drm
cc: Donald Moore, Borough Manager

Kevin Koechlein, Public Safety Director 
Originals to follow bv U.S. Mai!
W: \OOC S\ DFPKAM\ PUBSAFE\ REPS . t rR
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Valerie Therrien 
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10/12/95

RESOLUTION NO. 95-062 

A RESOLUTION RELATING TO C R U ELTY  TO ANIMALS

W H EREA S, in the 1960's, borough voters approved the exercise of “dog 

control" powers and the Legislature subsequently authorized boroughs the power to 

"license, impound and dispose o f animals by ordinance; and

the borough has the power to prohibit cruelty to dogs but not to other animals and the 

legislative act only allows a borough the power to license, impound, and dispose of 

animals by ordinance; and

W H EREA S, the Fairbanks North Star Borough desires and should have 

the ability to prohibit cruelty to any animal and to prosecute those who are cruel to 

animals; and

W H EREAS, agriculture is an important part of the Fairbanks economy 

and there are numerous farms and farmers in the Fairbanks North Star Borough; and

W H EREA S, the Fairbanks North Star Borough Assembly does not 

consider the animal care and handling that normally occurs at a farm to be animal 

cruelty; and

W H EREA S, under a Fairbanks North Star Borough voter approved power,

W H EREA S, a second class borough can exercise powers that are 

approved by the voters or authorized by the legislature.



NOW, THEREFORE, BE IT RESOLVED that the Fairbanks North Star
Borough respectfully requests the Interior Delegation to introduce legislation which 
would allow boroughs, by ordinance, to exercise the power of prevention of cruelty to 
all animals and to prosecute those guilty of animal cruelty.

BE IT FURTHER RESOLVED that the Fairbanks North Star Borough 
respectfully requests the full legislature to approve the prevention of cruelty to animals 
legislation.

BE IT FURTHER RESOLVED that copies of this resolution shall be sent
to the Honorable Tony Knowles, Governor, State of Alaska, the Honorable Drue 
Pearce, President of the Senate, the Honorable Gail Phillips, Speaker of the House, 
and all members of the Interior Delegation.

PASSED AND APPROVED THIS 12TH DAY OF OCTOBER, ,995.

Ivlpha Lisa Drexler, UMU/AAt 
Municipal Borough Clerk

Ayes: Hove. Therrien, LaSota, St. John, Parr, Kilgore and Bartos
Noes: Hackenmiller. Logan and Gillam

R E S O L U T I O N  N O . 9 5 - 0 6 2

P a g e  2  o f  2

Hank Bartos 
Presiding Officer

ATTEST:
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IN  TH E  LE G ISLA TU R E  O F THE STATE  OF A LA SK A  

N IN ETEEN TH  LEG ISLA TU RE  - SECO ND  SESS IO N

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GRUSSENDORF, Finkelstein, B.Davis
A B IL L

F O R  AN  A C T  E N T IT L E D

"A n  Act re la tin g  to c ru e lty  to an im als and to the pow e r o f  firs t and second

class boroughs to p roh ib it c rue lty  to an im a ls ."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A LA SK A :

* Section 1. AS 11 .61 .1 40 (a ) is amended to read:
(a ) A  person commits the crime o f cruelty to animals i f  the person

(1 ) know ing ly  [IN T E N T IO N A L LY ] inflicts severe [A N D  
PR O L O N G E D ] physical pain o r p ro longed  suffering on an animal;

(2 ) w ith c rim ina l negligence, [R E C K L E S S L Y ] neglects an animal and, 
as a resu lt o f  that neglect, causes the death o f  the animal o r causes severe physica l 
pain o r p ro lo n g ed  suffering to the animal; or

(3 ) k ills  an animal by the use o f a decompression chamber.
* Sec. 2. AS 29 .3 5 .2 0 0 (b ) is amended to read:

(b ) A  first class borough may by ordinance exercise the follow ing powers on an 
areawide basis:

-1- CSIIB 386( )
New Text: Underlined [DELETED TEXT BRACKETED]



(1 ) provide transportation systems;
(2 ) provide water po llu tion contro l;
(3 ) provide air pollution control in accordance with AS 46 .14 .400 ;
(4 ) license day care facilities;
(5 ) license, impound, p ro h ib it c ru e lty  to, and dispose o f  animals.

* Sec. 3 . AS 29 .35 .200  is amended by adding a new subsection to read:
(e ) Notwithstanding (b )(5 ) o f  this section, a first class borough may not enact 

an ordinance prohibiting cruelty to animals that is inconsistent with state laws prohibiting 
cruelty to animals.

* Sec. 4. AS 2 9 .3 5 .2 1 0 (a )(3 ) is amended to read:
(3 ) license, impound, p roh ib it c rue lty  to. and dispose o f  animals;

*  Sec. 5 . AS 29 .35 .210 (b ) is amended to read:
(b ) A  second class borough may by ordinance exercise the follow ing powers on 

an areawide basis:
(1 ) provide transportation systems;
(2 ) license, impound, p ro h ib it c rue lty  to, and dispose o f animals;
(3 ) provide air pollution control under AS 46 .14 .4 00 ;
(4 ) provide water po llu tion contro l;
(5 ) license day care facilities.

* Sec. 6. AS 29 .35 .210  is amended by adding a new subsection to read:
(e) Notwithstanding (a )(3 ) and (b )(2 ) o f  this section, a second class borough may 

not enact an ordinance prohibiting cruelty to animals that is inconsistent with state laws 
prohibiting cruelty to animals.

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 386( ) -2-
New Text Underlined [DELETED TEXT BRACKETED]
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A M K N D M E N T

O FFE R E D  IN  TH E  H O U SE  B Y  R E PR E SE N T A T IV E  G R U SS E N D O R F
TO : C SH B  386 ( ) ,  "C" version, draft dated 2/1/96

1 Page 2, line 8:
2 D e le te  "inconsistent with"
3 Insert "more stringent than"

4  Page 2, line 22 :
5 D e le te "inconsistent with"
6 • Insert "more stringent than"

- 1-
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D I S T R I C T  3  
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S I T K A  
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B ouse o f iRcprEGEntatiues

M E M O R A N D U M

T O : R ep re sen ta t iv e  B ill W illiam s
C o -C h a irm an , H ou se  R esou rces C om m itte e

R ep re sen ta t iv e  Joe G reen  
C o -C h a irm an , H ou se  R esou rces C om m itte e

Representa< tiv |nJen G ru s se n d o r f 
F e b ru a ry  5 ,1 9 9 6
H ou se  B i ll 3 86 , "A n  act re la t in g  to c ru e lty  to an im a ls  and  to the 
p ow e r o f  firs t  a n d  second c lass b o ro u g h s  to p ro h ib it  c ru e lty  to 
an im a ls ."

I  w o u ld  app rec ia te  y o u r  c on s id e ra tion  in  sc h edu lin g  a h ea rin g  fo r  H o u se  B ill 3 86  
in  y o u r  com m ittee . I am  subm ittin g  fo r  y o u r  c on s id e ra tion  a w o rk  d ra ft  o f  a 
c om m itte e  sub stitu te  fo r  H ou se  B ill 386 . A fte r the o r ig in a l v e rs io n  w as 
in tro d u c e d , o u r  o ffic e  rece ived  n um e rou s  respon ses w h ich  add re ssed  seve ra l 
p o in ts  in  the o r ig in a l b i ll. T h is  p ro p o se d  com m ittee  sub stitu te  o ffe rs  changes 
w h ich  add re ss  these concerns :

T h e  o r ig in a l b i l l w o u ld  h a ve  a llow e d  a p e rson  to en te r a p lace  w h e re  an  an im a l is 
c on fin ed  and  s u p p ly  the a n im a l w ith  necessa ry  fo o d  and  w a te r. I  rece ived  m an y  
re sp on se s  f r o m  an im a l c on tro l o ffic e rs , state t ro o p e rs , and  d is tr ic t a tto rn ey s  w h o  
s ta ted  tha t a llo w in g  p r iv a te  c itizens to en te r ano the r's  p ro p e r ty  c o u ld  re su lt  in  
se r io u s  p ro b lem s  w ith  c on s titu tio n a lity , lia b ility , p o ten tia l f o r  b o d i ly  con flic t, and  
m isu se  o f  the p ro v is io n  fo r , say , b u rg la rs , in tru d e rs , etc. B ased on  the concerns 
o f  these p ro fe s s io n a ls  it is m y  re c om m end a tion  that the com m ittee  e lim in a te  
Sec tion  1 o f  the o r ig in a l b i ll.

I  w o u ld  a ls o  lik e  to p ro v id e  fo r  the com m ittee's c on s id e ra t io n  the fo llo w in g  
changes, a lso  based  o n  respon ses to the o r ig in a l b ill.

S ec tion  1.
R e g a rd in g  the c r im in a l in ten t lan gu age , change " in ten tio n a lly "  to 
"k n ow in g ly ."  T h is  low e rs  the s tan d a rd  o f  m en ta l in ten t by  w h ich  an

FR O M :
D A T E :
RE :



accused can be charged . P ro secu to rs  h ave  sta ted  that the lan gu ag e  as it 
exists in  s ta tu te  m akes it v e ry  d iff ic u lt  to b r in g  abou t a conv ic tion .

R e g a rd in g  the d e fin it io n  o f  c ru e lty , change "in flic ts  seve re  and  p ro lo n g e d  
p h y s ica l p a in  o r  s u ffe r in g  on  an an im a l" to "in flic ts  seve re  p h y s ica l p a in  o r  
p ro lo n g e d  s u ffe r in g  o n  an an im a l." Th is change w as suggested  to m e  b y  
p ro secu to rs  w h o  be lie ve  the lan gu age  as it exists n ow  m akes the act o f  
c ru e lty  "u np ro secu tab le ." The  change o ffe rs  p ro secu to rs  m o re  op tio n s  
u n d e r  w h ich  to p ro secu te  and  lessens the d if f ic u lt  s ta n d a rd  w h ich  
c u rre n t ly  exists u n d e r statute .

R e g a rd in g  the c rim in a l in ten t language , change "reck le ss ly " to "w ith  
c rim in a l n eg lig ence ." Th is  change low e rs  the c rim in a l s ta n d a rd  to a le v e l 
w h ich , aga in , m akes it eas ie r to p rosecu te . R eck lessness is in d ica ted  b y  an 
aw areness and  consc ious d is reg a rd , w hereas c rim in a l neg lig ence is 
ind ica ted  b y  a fa i lu re  to pe rce ive . In  m os t a n im a l neg lec t and  abuse cases, 
the la t te r is u s u a lly  the in ten t, acco rd ing  to o ffic ia ls  w h o  d e a l w ith  an im a l 
c o n tro l issues. Y e t abusers a re  ra re ly  b ro u g h t to  c on v ic tion  because the 
law  req u ire s  a h ig h e r s tan da rd .

Sections 2 , 3 , 4 , 5 , 6 .
R e g a rd in g  the change to sta tu te a dd ing  to the p ow e rs  o f  1st and  2nd  
b o ro u g h s . M an y  o f  the responses m y  o ffic e  rece ived  add re ssed  the need  
fo r  b o ro u g h s  to h ave  the o p t io n  to a d op t o rd in an ces to p ro h ib it  c ru e lty  to 
a n im a ls . W ith o u t  this a u th o rity , b o ro u g h s  m ust tu rn  o v e r these cases to 
state t ro o p e rs  w h o  con s id e r them  a low  p r io r ity . M o s t cities and  b o ro u g h s  
in  the state a lre a d y  h ave  an im a l c on tro l system s w h ich  dea l w ith  
im p o u n d in g , licen s ing , and  d isp o s in g  o f  an im a ls . T h is  p ro v is io n  s im p ly  
add s to the b o rough 's  op tio n s  the ab ility  to p ro h ib it  c ru e lty  i f  they choose .

I  app rec ia te  y o u r  c on s id e ra tion  in schedu ling  a h ea ring  fo r  this b i ll a t y o u r
e a r lie s t conven ience .
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S P O N S O R  ST A T EM EN T  
C SH B  3 8 6

"A n a c t  r e l a t i n g  to  c r u e l t y  to  a n im a l s  a n d  to  t h e  p o w e r  o f  f i r s t  a n d  
s e c o n d  c la s s  b o ro u g h s  to  p r o h ib i t  c r u e l t y  t o  a n im a ls ."

This bill w as in troduced  in re spon se  to concern s exp ressed  by 
constitu en ts regarding the difficulty of prosecu ting cases which involve 
cruelty to animals. The bill also add resses the difficulty some boroughs 
are facing regarding the ir ability to enact o rdinances to prohib it cruelty  
to animals.

There have been m any acts of obvious neglect and cruelty across the 
sta te  which courts have been unable to prosecute because the language 
in the s ta tu te  is too difficult to prove. One d istric t atto rney h a s  testified 
th a t the cu rren t language which reads "intentionally inflicts severe and 
prolonged physical pain or suffering on an  animal," is "unprosecutable." 
He said, "a dead animal is your only evidence."

The p roposed  changes in CSHB 386 offer p ro secu to rs  a m ore 
workable s ta tu te . Changing "intentionally" to "knowingly" lowers the 
sta te  of m ind the sta te m u s t prove in prosecu ting a case. Changing the 
wording w hich describes th e  an im al's level of su ffering  offers more 
options unde r which to prosecute and lowers the difficult s tandard  which 
exists.

In o rder to prove cruelty th rough  neglect, cu rren t law requires th a t 
th e accused acted "recklessly" which m eans "a person  is aware of and  
consciously  d isregards a su b s ta n tia l and  un ju stifiab le  risk  th a t the 
resu lt will occur..." Criminal negligence is defined in our law to mean:

"a person fails to perceive a sub s tan tia l and unjustifiab le risk  th a t 
the re su lt will occur or th a t the circum stance exists: the risk  m u s t 
be of su ch  a n a tu re  and degree th a t th e  failu re to perceive it 
c o n s titu te s  a g ross dev iation for the s ta n d a rd  of care th a t a 
reasonab le person would observe in the situation."

Criminal negligence is a lower sta te  of m ind th an  recldessness.
—)



C S H B  3 8 6  ( c o n t i n u e d )

CS House Bill 386 also gives firs t and  second c lass bo roughs the 
option to adopt an ordinance to p roh ib it cruelty  to animals. As s ta te  law 
read s now, these  en tities m ay only license, im pound, and d ispose of 
anim als. W ithout the au tho rity  to deal w ith  neglect or abu se  issues, 
borough cases are often tu rned  over to s ta te  troopers who consider them  
a  low priority. One anim al control officer said, "unless the anim al is dead 
or unable to get up, troopers won't even investigate."

W ithout th is legislation, bo roughs need an  expensive vote of the 
people to en ac t an  o rd inance to p roh ib it c rue lty  to an im als. The 
proposed changes do no t m anda te  bo roughs to en ac t an im al cruelty  
ordinances, b u t merely gives them  the option if they choose to do so.

E x isting  law d es ig n a te s  th a t c ru e lty  to an im a ls  is a c la ss  A 
m isdemeanor. This rem ains unchanged.
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Dept. Affected:Revision Date:_________ ____________________________________
Title: "... cruelty to animals and the provision of food and BRU:
water to confined or impounded animals.’__________________________ Component:
Sponsor:
Requester:

Representative Grussendorf

Department of Law 
Criminal Division 
Criminal Division

Representative Grussendorf

Expenditures/Revenues
COMPONENT SERIAL NO. 

(Thousands o f Do lla rs )
2085

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

.CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: $ 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends Alaska laws relating to cruelty to animals in two ways. First, the bill amends AS 11.61.140 
to lower the legal standard of conduct from one who acts intentionally to one who acts knowingly and inflicts 
severe physical pain or prolonged suffering on an animal. Similarly, the bill lowers the legal standard of conduct 
from one who acts recklessly to one who acts with criminal negligence and neglects an animal and, as a result 
of that neglect, causes the death of the animal or causes severe physical pain or prolonged suffering of the 
animal. These changes have the effect of making cruelty to animal cases easier to prove and, consequently, 
they will not have a fiscal impact.

Second, the bill amends AS 29.35 to authorize first and second class boroughs to enact ordinances 
prohibiting cruelty to animals. Providing this authority will allow local governments to deal with a problem that 
is primarily one of local concern.

g j J L d - .  A
Richard I. Pegues, Direcmc. 
Administrative Services

Prepared by: 
Division:

Approved by Commissioner: 
Agency: ________

Bruce M. Botelho, Attdmey General

Phone:.
Date:.

Date:
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Department of Law
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Fairbanks N o rth  Star Bo rough_________________
8 0 9  Pioneer Road P .O .  Box 7 1 2 6 7  Fairbanks, Alaska 9 9 7 0 7 - 1 2 6 7  907 /459 -100C

MEMORANDUM

Dan LaSota, Assemblymember 
Ardith Lynch, Borough Attorney 
September 7,1995 

SUBJECT: Authority to Prosecute Cruelty To Animals

This memo is in response to your request regarding the borough’s animal control 
powers and ordinance. A second-class borough can exercise powers that are 
approved by the voters or authorized by the legislature. Following is a chronology of 
the borough’s animal control powers:

Y e a r  Me thod  P o w e r
1965 Voter approval dog control

1966 AS 07.15.360 dog control (by ordinance, without voter approval)

1972 AS 29.48.035(a)(5) to regulate licensing, impounding and disposition of
animals (by ordinance, without voter approval)

1978 BOROUGH ORDINANCE ENACTED

1985 AS 29.35.210 to license, impound and dispose of animals by
ordinance (without voter approval)

In 1978, the borough enacted FNSB 6.24.040, which classifies as a misdemeanor the 
failure to provide adequate food, water, shelter or veterinary care to prevent suffering of 
an animal. The court ruled that the borough has the power to prohibit cruelty to dogs 
only: the borough's powers with respect to other animals are limited to “ licensing, 
impounding, and disposing." In ordei to cure the problem with the Borough’s animal 
cruelty ordinance, the voters or the legislature would need to authorize additional 
animal control powers

TO:
FROM:
DATE:

I f y o u  n e e d  a n y  a d d i t i o n a l i n f o r m a t i o n ,  d o  n o t  h e s i t a t e  t o  c o n t a c t  m e .







9 - L S 1 3 4 1V K .2
C h cnow c ih

3 / 1 6 / 9 6

O FFE R E D  IN  TH E  H OUSE  
TO : C SH B  3 8 8 (0& G )

1 Page I , line 5:
2  Delete ", o r  ad jacen t land ,"

3 Page 5, lines 6 - 9 :
4  Delete "^together w ith any trac t fo r  which a w ritten best in te rest find ing has not
5  been p repa red  i f  the trac t is located w ith in and is en tire ly  su rro u n d ed  bv acreage
6  d escribed in this subpa rag raph  fo r  which a best in terest find ing was issued"

7  Page 5 , line 13:
8  D e le te ","
9  Insert "a n d "

10 Page 5, line 14:
11 Delete and fo r  the inc luded tra c ts "

12 Page 6, lines 23 - 24:
13 De lete "o r  that is ad jacen t to and  su rrou nd ed  bv state land  th a t has been the
14 sub jec t o f  a best interest fin d ing "
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O F F E R E D  IN  T H E  H O U SE  
TO : C S H B  3 8 8 (0 & G )

1 Page 6 , lines 27  - 30 :
2  De lete
3  "(1 )  m ay  annua lly  o ffe r  to issue oil and gas leases o f the acreage
4 described in AS 38.05.035(e)(6)(G) unless the commissioner determines that

5 substantial new information t>?s become available that justifies preparation of a

6 supplement to the best interest finding for the area proposed to be leased:"
7  Insert
8 "(1) may annually offer to issue oil and gas leases of the acreage

9 described in AS 38.05.035fe)f6')(G) that is subject to a written best interest

10 finding issued within the previous 10 years unless, under that subparagraph, the
11 commissioner determines that preparation of a supplement to the best interest

12 finding for the acreage proposed to be leased is justified:"

-1-
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EM PHASIZE INTENT TO FAC IL ITATE AREAW IDE LEASE SALES P . l ,  P .6

DELETE  UNNECESSARY REFERENCES TO ADJACENT/INHO'LDING ACREAGE P . l ,  P .5 , P .6  9 -L S 1 3 4 l\K

DELETE REFERENCES TO SUPPLEM ENTAL D IF  AT LOCATIONS THAT COULD R E T IR E  REPEATED 
APPEARANCES ON 5-YEAR  LEASING SCHEDULE P . l ,  P .6

ADD IT ION  TO CLA  IF Y  PROCEDURAL REQU IREM ENTS P .3 , P .6

C S  F O R  H O U S E  B I L L  N O . 3 8 8 (G & G )

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N IN E T E E N T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY TH E HOUSE SPECIAL COM M ITTEE ON OIL AND GAS

Offered: 3/13/96 
Referred: Resources, Finance

Sponsor(s): REPRESENTATIVES ROKEBERG. B.Davis

A B I L L  

F O R  A N  A C T  E N T IT L E D

1 "A n  Act rev is in g  law s re la t in g  to  o i l a n d  gas le a s in g  as re la te d  to  la n d

2  p re v io u s ly  the su b je c t o f  a w ritten  best in te re s t f in d in g ; am en d in g  p ro v is io n s

3  se tting  o u t excep tion s to  sa le s , leases , o r  o i l i e r  d isp o sa ls  f o r  w h ich  a rev ised
encouraging

4  w ritte n  best in te re s t fin d in g  is no t re q u ire d ; a t t t iro r t tm g  a n n u a l o f f e r  o f  la n d  f o r

5  o i l a n d  gas leases i f  th e  la n d , - o r —ad jacen t la n d , w as th e  s u b je c t o f  a best

6  in te re s t rin d ing  and - i f  p r ep a r a t io n  o f  a su p p le m en t to  the  beat inte r est—f i nd ing

7 f o r  th a t lu nd is n o t ju s t i f ied ; an d  m o d ify in g  the s ta tem en t o f  p u rp o s e  in *he

8  A la s k a  L a n d  A ct as if a p p lie s  to n il a n d  gas le a s in j f " ~ [ °  provide fo r annual areawide
lease sales

9  B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

10 •  S e c tio n  I .  A S  38 .05 .035 (e ) is amended lo read:
| |  (e) Upon a written finding that the interests o f the state will be best served, the
12  director may, with the consent o f  the commissioner, approve contracts for the sale, lease,
13 or other disposal o f  available land, resources, properly, or interests in them. In  ( , A N D ,

IIBOLMOb - I -  C S I I B  388CO & G )
Np u  T u x t  U n d e r l i n e d  I D E L E T E D  TE X T  B R A C K E T E D )
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1 IN) addition to the conditions and limitations imposed by law, the d irector may impose
2  additional conditions or limitations in the contracts as the director determines, with the
3  consent o f  the commissioner, will best serve the interests o f  the state. The preparation
4 and issuance o f the written finding by the director is subject to the following;
5 (1 ) with the consent o f the commissioner and subject to the director's
6  discretion, for a specific proposed disposal o f available land, resources, or property, or
7 o f  an interest in them, the director, in the written finding,
8  (A ) shall establish the scope of the administrative review on
9 which the director’s determination is based, and the scope o f  (he written finding

10 supporting that determination; the scope o f the review and finding may address
11 only reasonably foreseeable, significant effects o f the uses proposed to be
12  authorized by the disposal;
13 (B )  may limit the scope o f an administrative review and finding
14 for a proposed disposal to
15 (>) applicable statutes and regulations;
16 (ii) the facts pertaining to the land, resources, or properly,
17 or interest in them, that the director finds are material to the
18 determination and that arc known to the director or knowledge o f which
19 is made available to the director during the administrative review; and
2 0  (iii) issues that, based on the statutes and regulations
21  referred to in (i) of this subparagraph, on the facts as described in (ii) of
2 2  this subparagraph, and on the nature o f  the uses sought to be authorized,
23 the director finds are material to the determination o f  whether the
24 proposed disposal will best serve the interests o f the state; and
25  (C ) may, if the project for which the proposed disposal is sought
26  is a multiphascd development, limit the scope o f  an administrative review and
27  finding for the proposed disposal to the applicable statutes and regulations, facts,
28  and issues identified in (B ) ( i )  • (iii) of this paragraph that pertain solely to a
29  discrete phase o f the project when
3 0  (i) the only uses to be authorized by the proposed disposal
31 arc part o f  that discrete phase;
32  (ii) the department’s approval is required before the next

C S H H  3 8 8 ( ( ) & C )  -2 -
New T e x t  U n d e r l i n e d  ( D E L E T E D  TEXT  B R A CK E TE D /

HHO.tRJth
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1 phase o f  the project may proceed; and
2 (iii) the department describes its reasons for a decision to
3 phase and conditions its approval to ensure that any additional uses or
4 activities proposed for that or any later phase o f  the project will serve the
5 best interests o f  the state;
6  ( 2 ) the director shall discuss in the written finding prepared and issued
7 under this subsection the reasons that each o f the following was not material to the
8  director’s determination that the interests o f the state will be best served:
9 (A )  facts pertaining to the land, resources, or property, or an

10 interest in them other than those that the director finds material under ( l ) (B ) ( i i )
11 o f this subsection; and
12 ( B )  issues based on the statutes and regulations referred to in
13 ( l ) (B ) ( i )  o f this subsection and on the facts described in ( l ) (B ) ( i i )  o f  this
14 subsection;
15 -  (3 ) a written finding for an oil and gas lease sale under AS 38.05.1 HU is
16 subject to (g) o f this section;
17 (4 )  a contract for the sale, lease, or other disposal o f available land or an
18 interest in land is not legally binding on the state until the commissioner approves the
19 contract but if the appraised value is not greater than $50,01)0 in the case of the sale of
20  land or an interest in land, or $5 ,000  in the case o f  the annual rental o f land or interest
21  in land, the director may execute the contract without the approval o f the commissioner;
22 (5 ) public notice requirements relating to the sale, lease, or other disposal
23 o f  available land or an interest in land for oil and gas proposed to be scheduled in the

cxccyt for a sale under (G)(6 ) of this subsection24 five-year oil and gas leasing program under AS 3 8 .0 5 .180(b)” a re as follows:
25 (A )  before a public hearing, if held, or in any case not less than
26 180 days before the sale, lease, or other disposal o f available land or an interest
27 in land, the director shall make available to the public a preliminary written
28  finding that stales the scope o f the review established under (1 ) (A ) o f this
29  subsection and includes the applicable statutes and regulations, the material facts
3 0  and issues in accordance with ( l ) ( B )  o f this subsection, and information required
31 by (g) o f this section, upon which the determination that the sale, lease, or other
32  disposal will serve the best interests of the state will be based; the director shall

ft lMUJWb -3- C S H B  3 I » ( 0 & U )
t l e u  T e x t  U n d e r  J m o d  I D E LET ED  TEXT  D l tACEETED I
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1 provide opportunity for public comment on the preliminary written finding for
2  a period o f  not less than 60  days;
3  (B )  after the public comment period for the preliminary written
4  finding and not less than 90  days before the sale, lease, or other disposal of
5 available land or an interest in land for oil and gas, the director shall make
6  available to the public a final written finding that states the scope of the review
7 established under (1 ) (A ) o f this subsection and includes the applicable statutes
8  and regulations, the material facts and issues in accordance with ( 1)  o f this
9  subsection, and information required by (g) o f  this section, upon which the

10  determination that the sale, lease, or other disposal will serve the best interests
1 1 o f the state is based;
12  ( 6 ) before a public hearing, if held, or in any case not less than 21 days
13 before the sale, lease, or other disposal o f  available land, property, resources, or interests
14 in them other than a sale, lease, or other disposal o f  available land or an interest in land
15 for oil and gas under (5 )  o f this subsection, the director shall make available to the
16 public a written finding that, in accordance with ( I )  o f  this subsection, sets out the
17 material facts and applicable statutes and regulations and any other information required
18 by statute or regulation to be considered upon which the determination that the sale,
19 lease, or other disposal will best serve the interests o f the state was based; however, a
2 0  written finding is not required before the approval o f
21 (A )  a contract for a negotiated sale authorized under
2 2  AS 38 .05 .115 ;
23  (B )  a lease o f land for a shore fishery site under AS 38 .05 .082 ;
24  (C )  a permit or other authorization revocable by the
25  commissioner;
2 6  (D )  a mineral claim located under AS 38 .05 .195 ;
27  (E )  a mineral lease issued under AS 38.05 .205 ;
28  (F ) a production license issued under AS 38 .05 .207 ; or
29  (G )  an exempt oil and gas lease sale under AS 38 .05 .180 (d ) of
3 0  acreage subject to a best interest Undint; issued [OFFERED  IN A SA LE
31 TH A T  W A S  H ELD ] within the previous 10 [FIVE] years (IF TH E  SA LE  W AS
3 2  SUB JECT  TO  A  WRI'FTEN BEST  INTEREST  FINDING , UNLESS  T H E

C S H B  3 * 8 < 0 & C )  -4- IIBOJWtti
Mbw T e x t  U n d e r l i n e d  I DE LETED  TEXT  BRACKETED  I
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1
2
3
4
5
6
7
8 
9

10
11
12
13
14
15 gas lease  sa le  d e sc rib ed  in Ih is s u b p a ra g ra p h , the  d i re c to r  sh a ll c a ll f o r
16  c om m en ts  f ro m  the p u b lic : the d i r e c to r ’ s c a ll f o r  p u b lic  com m en ts  m ust
17 p ro v id e  o p p o r tu n ity  f o r  pub lic  com m en t f o r  a p e rio d  o f  not less th an  3 0
18  d a y s ; i f  the d i re c to r  d e te rm in e s  tha t a supp lem en t to  the m ost recen t best
19 in te re s t f in d in g  Tor the ac reage is re q u ire d  u n d e r th is s u b p a ra g ra p h .
2 0  ( i )  the d ire c to r  sh a ll issue the  supp lem en t to  the best
21 in te re s t fin d in g  no t la te r  th an  9 0  days b e fo re  the sa le :
2 2  ( i i )  not la te r  th an  4 5  days  b e fo re  the sa le , the d i re c to r
2 3  s h a ll issue a no tice  d esc rib in g  the in te re s ts  to  be o tte re d , the lo c a tio n
2 4  an d  lim e  o f  the sa le , and  the te rm s  an d  c ond itio n s  o f  the sa le : and
2 5  ( i i i )  the supp lem en t has the s ta tu s o f  a f in a l w ritte n
2 6  best in te re s t U nd in e  f o r  p u rp oses  o f  A S  3 8 .0 5 .0 3 5 ( i )  and  ( I):
27  (7 )  the director shall include in
28  (A )  a preliminary written finding, if required, a summary of
29  agency and public comments, if any, obtained as a result o f  contacts with other
3 0  agencies concerning a proposed disposal or as a result o f informal efforts
31  undertaken by the department to solicit public response to a proposed disposal,
3 2  and the department’s preliminary responses to those comments; and

HBOJSSb  -5 -  C S I I B  3 t 9 < 0& ( ;>
N e u  T e x c  U n d e r l i n e d  I DE LE TE D  TEXT  BRACKE TED !

C O M M IS S IO N E R  D E T E R M IN E S  T H A T  N E W  IN F O R M A T IO N  H A S  
B E C O M E  A V A IL A B L E  T H A T  JU S T IF IE S  A  R E V IS IO N  O F  T H E  B E S T  
IN T E R E S T  F IN D IN G ;]  or

( (H ) ]  a r v o f fe r  o il a nd  eas lease sale under A S  3 8 .0 5 .18 (J (w ) o f  
acreage su b je c t to  a best in te re s t Finding issued [O F F E R E D  IN  A  S A L E
T H A T  W A S  H E L D ] w ith in the p revious 10 [F IV E ]

T H E
S A L E  W A S  S U B JE C T  T O  A B E S T  IN T E R E S T  F IN D IN G ], unl.-ss the 
com m iss ione r determ ines that sub s tan tia l new in fo rm ation  has become ava ilab le  
that ju s t ifie s  a supp lem en t to  [R E V IS IO N  O F ] the m ost re c en t best interest 
find ing  f o r  the exem p t o i l and  gas le ase sa le  ac reage , f o r  the reo fT c r o i l and 
gas lease sa le  ac reage , and  f o r  the in c lu ded  tra c ts : h ow eve r , f o r  each o i l and
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1 (B )  the final written Finding a summary o f agency and public
2  comments received and the department's responses to those comments.
3 * Sec. 2. A S  38 .05 .180 (a ) is amended to read:
4 (a ) The legislature finds that
5 (1 )  the people o f Alaska have an interest in the development o f  the
6  state's oil and gas resources to
7 (A ) maximize the economic and physical recovery o f  the
8 resources;
9  (B )  maximize competition among parties seeking to explore and
10 develop the resources;
11 (C ) maximize use o f  A laska’s human resources in the
12 development o f  the resources;
!3  (2 )  it is in the best interests o f  (he state
14 (A ] to encourage an assessment o f its oil and gas resources and
15 to allow the maximum flexibility in the methods o f issuing leases to
16 ill ( (A )) recognize the many varied geographical regions
17 o f  the state and the different costs o f  exploring for oil and gas in these
18 regions;
19 (lil [(B)J minimize the adverse impact o f  exploration,
2 0  development, production, and transportation activity; and
21 (ID to offer acreage for  oil and gas leases on an annual basis.
2 2  specifically including annual areawide leases o f  slate land that has been the
23  subject o f  a best interest nnding>O f>llw44sHi<l i»egm -4» -*n d-»MrTOunded bv

exempt sales 
by AS38.05.180(d).2 4 and those lands which arc eligible as exempt sales as authorized

2 5  * S e c . 3 . A S  3 8 .0 5 .1 8 0 (d )  is amended to read:
2 6  (d )  The com m iss ion e r at areawide lease sales
27  (1 )  m ay  a n n u a lly  u f f e i^ o  issue o i l a n d  gas leases o f  the  a c re ap e
2 8  d e s c r ib e d  in A S  3 8 .0 5 .0 3 5 (e ) (6 ) (C « ) |u p l«*s.s th e /c o m m is s io n e r  ■ eterm iites th a l
2 9 in fo rm a t io n  has becom e a v a i la b le  tha\i ju s t i f ie s /p re p a ra t io n  n f/a  

/ s u p p lem en t t /  the  best in te re s t f in d /n 2 f o r  t j/e  a re a  p ro p o se d  i o  he le a sed ;
1 \ m  14V  IQ Q Ilf* n i l  a n i l  I o . t c p c  i n  f in  n r o a  i K n l  h t ic  n n l  h o o n  »nr31 (2 J  m ay issue o i l and gas leases in an area that has not been included

3 2  in a le a s in g  p rog ram  subm itted , in accordance w ith (b )  o f  this section , to the leg is la tu re

C S H B  3*»<<>&(;) -6- I I R 0 3 3 S b
New T e x t  U n d e r l i n e d  / D E L E T E D  TE X T  BR A CK ET ED /
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1 if the land to be leased
2 (A ) [ ( ! ) )  was previously subject to a valid state or federal oil
3  and gas lease;
4  (H I f(2 ) j  is contiguous to land already under slate, federal or
5 private lease and the commissioner makes a written finding, after hearing, that
6  leasing o f  the land would result in a substantial probability o f  early evaluation
7 and development o f  the land to be leased;
8 £C] ( (3 ) ) is adjacent to land owned or controlled by another
9  party on which a discovery o f  commercial quantities o f  oil or gas has been

10  made, and the commissioner finds, after hearing, that there is a reasonable
1 1 probability that the land to be leased contains oil or gas in communication with
12  the oil or gas discovered on the land o f  the other party;
13 (D )  [ (4 ) j  is adjacent to land included in the federal five-year
14 Outer Continental Shelf leasing program under 43 U .S .C . 1344, and (he
15 commissioner makes a written finding, after hearing, that coordinated or
16 simultaneous leasing with the federal government is in the public interest; or
17 (£1 [ (5 ) )  is the subject o f  an oil and gas exploration license
18 issued under A S  38 .05 .131 - 38 .05 .134 .
19 * Sec. 4. AS 3 8 .0 5 .18()(w) is amended to read:
2 0  (w) Notwithstanding any other provisions o f this section, land that was subject
21 to a best interest finding issued within the previous 10 years [W H IC H  HAS BEEN
22 OFFERED  FOR LEASE  W ITH IN  THE  PREV IOUS  FIVE YEA RS  A N D  W H ICH
23  RECE IVED  NO  BIDS AT  COM PET IT IVE  SA LE  OR  FOR W H ICH  NO  BID  W AS
24  ACCEPTED ] may be, at the discretion of the commissioner, immediately offered for
25  lease, under regulations adopted by the commissioner, upon terms appearing most
26  advantageous to the state; however, noncompetitive leasing is prohibited. The
27  commissioner shall establish a royalty determined to be in the public interest but not less
28  than 12 1/2 percent. A lease must provide for payment to the slate o f  rental hut need
29  not adhere to the rental schedule in (n) o f  this section nor to the 5,760-acrcs-per-lease
30  limitation in (m) o f this section. The lease term may not exceed 10 years, except as
31 provided in (o) o f this section.
3 2  * Sec. 5. AS 38 .05 .945 (a ) is amended to read:

H B 0 J 8 8 b  -7- C S I I B  3 8 8 ( 0 & G )
Now T e x t  U n d e r l i n e d  ( D E L E T E D  TEXT  BR A C K E T E D ]
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1 (a )  Th is section estab lishes the requ irem ents fo r  notice g iven by the department
2  fo r  the fo llow in g  actions:
3  ( 1 )  c lass ifica tion  o r  rec lassifica tion  o f  state land under A S  3 8 .0 5 .3 0 0  and
4  the c lo s in g  o f  land to m inera l leasing  o r entry under A S  3 8 .0 5 .1 8 5 ;
5  ( 2 )  zon ing  o f  land under app licab le  law ;
6  ( 3 )  issuance o f  a
7 (A )  p re lim in a ry  w ritten fin d in g  under A S  3 8 .0 5 .0 3 5 (e X 5 X A )
8  regard ing the sa le , lease , o r  d isposa l o f  an interest in state land o r  resources fo r
9  o i l and gas sub ject to A S  3 8 .0 5 .1 8 0 (h ) ;

10 ( B )  fin a l w ritten find ing  under A S  3 8 .0 5 .0 3 5 (e X 5 X B ) regard ing
1 1 the sa le , lease, o r  d isposa l o f  an interest in state land o r  resources fo r o i l and gas
12 subject to A S  3 8 .0 5 .1 8 0 (b ) ;
13 (C )  w ritten find ing  fo r  the sa le , lease , o r  d isposa l o f  an interest
14  in state land o r  resources under A S  3 8 .0 5 .0 3 5 (c ) ( 6 ) . except an  o i l o r  gas lease
15  sa le  d e sc rib ed  in A S  38 .05 .035(e )(6 )(G ) f o r  w h ich  the d i re c to r  m u st p ro v ide
16 o p p o r tu n ity  f o r  p u b lic  c om m en t u n d e r the  p ro v is io n s  o f  th a t s u b p a ra g ra p h :
17 ( 4 )  a com petitive d isposa l o f  an interest in state land o r  resources a fte r
18 fin a l decision under A S  3 8 .0 5 .0 3 5 (e ) ;
19  ( 5 )  a pub lic  hearing under A S  3 8 .0 5 .8 5 6 (b ) ;
20 ( 6 )  a p re lim ina ry  find ing under A S  3 8 .0 5 .0 3 5 (e ) and 3 8 .0 5 .8 5 5 (c )
21  concern ing  sites fo r aquatic fa rm s and re lated hatcheries;
2 2  ( 7 )  a decision under A S  3 8 .0 5 .1 3 2  - 3 8 .0 5 .1 3 4  regard ing the sa le , lease ,
2 3  o r  d isposa l o f  an interest in state land o r  resources.

C S I 1 B  3 8 8 ( 0 & C )
Now T e x t U n d e r l i n e d  [ DE LE TE D  TEXT  B R A C K E T E D )
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WORK DRAFT WORK DRAFT WORK DRAFT

CS F O R  H O U SE  B IL L  N O . 388 ( )

IN  THE LEG ISLA TU RE  O F  THE STATE OF A LA SKA  

N INETEENTH  LE G ISLA T U R E  - SECOND SESS ION
B Y

O f fe r e d :
Referred:

S p on so r (s ) :  R E P R E S E N T A T IV E S  R O K E B E R G ,  B .Dav is

A B IL L

FO R  AN A C T  E N T IT L E D

"A n  Act revising laws re lating to o il and gas leasing as re la ted  to land

p rev iou s ly  the subject o f  a w ritten best interest find ing ; am ending p rov isions

setting ou t exceptions to sales, leases, o r  o ther disposals f o r  which a revised

w ritten best interest finding is no t requ ired ; authorizing annua l o f fe r  o f  land  fo r

o il and gas leases i f  the land , o r  ad jacen t land , was the sub jec t o f  a best

in te rest find ing and i f  p reparation  o f  a supplement to the best in te rest find ing

f o r  tha t land  is not ju stified ; and m od ify ing  the statement o f  pu rpose  in the

A la ska  L an d  Act as it applies to oil and  gas leasing."

B E  IT  E N A C T E D  B Y  TH E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A S K A :

* Section  1. AS 38 .05 .035 (e ) is amended to read:
(e ) Upon a written finding that the interests o f the state w ill be best served, the 

director may, with the consent o f  the commissioner, approve contracts fo r  the sale, lease, 
o r other disposal o f available land, resources, property, o r interests in them. In  [, AND ,

-1- CSHB 388( )
Hew T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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IN ] addition to the conditions and limitations imposed by law, the d irecto r may impose 
additional conditions o r lim itations in the contracts as the director determines, with the 
consent o f  the commissioner, w ill best serve the interests o f  the state. The preparation 
and issuance o f the written finding by the director is subject to the fo llow ing:

(1 ) with the consent o f  the commissioner and subject to the director’ s 
discretion, fo r a specific proposed disposal o f  available land, resources, o r property, o r 
o f  an interest in them, the director, in the written finding,

(A ) shall establish the scope o f the administrative review on 
which the director’ s determination is based, and the scope o f  the written finding 
supporting that determ ination; the scope o f  the review and finding may address on ly 
reasonably foreseeable, significant effects o f  the uses proposed to be authorized by the 
disposal;

(B )  may lim it the scope o f  an administrative review and finding 
fo r a proposed disposal to

( i) applicable statutes ana regulations;
(ii) the facts pertaining to the land, resources, o r property,

o r interest in them, that the director finds are material to the
determination and that are known to the director o r knowledge o f which 
is made availab le to the director during the administrative review; and

(iii) issues that, based on the statutes and regulations 
referred to in (i ) o f  this subparagraph, on the facts as described in (ii) o f  
this subparagraph, and on the nature o f the uses sought to be authorized,
the director finds are material to the determination o f whether the
proposed disposal w ill best serve the interests o f the state; and

(C ) may, i f  the project fo r which the proposed disposal is sought 
is a multiphased development, lim it the scope o f an administrative review and 
finding fo r the proposed disposal to the applicable statutes and regulations, facts, 
and issues identified in (B ) ( i )  - (iii) o f  this paragraph that pertain so le ly to a 
discrete phase o f  the project when

(i) the only uses to be authorized by the proposed disposal 
arc part o f  that discrete phase;

(i i ) the department’ s approval is required before the next
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phase o f the project may proceed; and
(iii) the department describes its reasons fo r a decision to 

phase and conditions its approval to ensure that any additional uses or 
activities proposed for that o r any later phase o f the project w ill serve the 
best interests o f the state;
(2 ) the director shall discuss in the written finding prepared and issued 

under this subsection the reasons that each o f  the fo llow ing was not material to the 
director’ s determination that the interests o f  the state w ill be best served:

(A ) facts pertaining to the land, resources, o r property, o r an 
interest in them other than those that the director finds material under ( l ) ( B ) ( i i )  
o f  this subsection; and

(B ) issues based on the statutes and regulations referred to in 
( l ) ( B ) ( i )  o f this subsection and on the facts described in ( l ) ( B ) ( i i )  o f  this 
subsection;

(3 ) a written finding for an oil and gas lease sale under AS 38 .05 .180 is 
subject to (g ) o f this section;

(4 ) a contract fo r the sale, lease, o r other disposal o f  available land o r an 
interest in land is not legally binding on the state until the commissioner approves the 
contract but i f  the appraised value is not greater than $50 ,000 in the case o f  the sale o f  
land o r an interest in land, o r $5 ,000 in the case o f  the annual rental o f  land or interest 
in land, the director may execute the contract without the approval o f  the commissioner,

(5 ) public notice requirements relating to the sale, lease, or other disposal 
o f  available land or an interest in land fo r o il and gas proposed to be scheduled in the 
five-year o il and gas leasing program under AS 38 .05 .180 (b ), are as fo llow s:

(A ) before a public hearing, i f  held, or in any case not less than 
180 days before the sale, lease, or other disposal o f  available land o r an interest 
in land, the director shall make available to the public a prelim inary written 
finding that states the scope o f the review established under (1 ) (A ) o f  this 
subsection and includes the applicable statutes and regulations, the material facts 
and issues in accordance with (1 )(B ) o f  this subsection, and information required 
by (g ) o f this section, upon which the determination that the sale, lease, o r other 
disposal w ill serve the best interests o f  the state w ill be based; the director shall

*3*
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provide opportunity for public comm ent on the preliminary written finding for 

a period of not less than 60 days;

(B) after the public com m ent period for the prelim inary written 

finding and not less than 90 days before the sale, lease, o r other disposal of 

available land or an interest in land for oil and gas, the director shall make 

available to the public a final written finding that states the scope o f the review 

established under (1)(A) o f  this subsection and includes the applicable statutes 

and regulations, the m aterial facts and issues in accordance w ith ( 1) o f this 

subsecuon, and inform adon required by (g) o f  this section, upon which the 

determ ination that the sale, lease, or other disposal will serve the best interests 

o f the state r  based;

(6 ) before a public hearing, if held, or in any case not less than 2 1  days 

before the sale, lease, or other disposal o f available land, property, resources, or interests 

in them other than a sale, lease, or other disposal o f available land or an interest in land 

for oil and gas under (5) o f this subsection, the director shall m ake available to the 

public a written finding that, in accordance with ( 1) o f this subsection, sets out the 

material facts and applicable statutes and regulations and any other information required 

by statute or regulation to be considered upon which the determ ination that the sale, 

lease, or other disposal will best serve the interests o f the state was based; however, a 

written finding is not required before the approval of

(A) a contract for a negotiated sale authorized under

AS 38.05.115;

(B) a lease o f  land for a shore fishery site under AS 38.05.082;

(C) a perm it or other authorization revocable by the

comm issioner;

(D) a m ineral claim  located under AS 38.05.195;

(E) a m ineral lease issued under AS 38.05.205;

(F) a production license issued under AS 38.05.207; o r

(G) an exem pt oil and gas lease sale under AS 38.05.180(d) of 

acreage su b je c t to a  b e s t in te re s t find ine  issued  [OFFERED IN A SALE 

TH A T WAS HELD] within the previous I f i  [FIVE] years [IF TH E  SALE WAS 

SU BJECT T O  A W R ITTEN  BEST IN TEREST FINDING, U N LESS TH E
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CO M M ISSIO N ER D ETERM INES THAT NEW  INFORM ATION HAS 

BECOM E AV A ILA BLE T H A T JUSTIFIES A REVISION OF THE BEST 

IN TEREST FINDING;] or

1(H)] a reo ffer oil and  gas lease sale under AS 38.05.180(w) of 

acreage su b jec t to a  best in te re s t finding issued [OFFERED IN A SALE 

TH A T W AS HELD] w ithin the previous 10 [FIVE] years, together with anv 

t r a c t  fo r w hich a w ritten  best in te re s t finding has n o t been p rep a re d  if the 

t r a c t  is located  w ith in  a n d  is en tire ly  su rro u n d e d  bv acreage  described  in 

th is  s u b p a ra g ra p h  fo r  w hich  a best in terest find ing  w as issued [IF THE 

SA LE W AS SU B JEC T TO  A  BEST INTEREST FINDING], unless the 

com m issioner determines that substan tia l new information has become available 

that justifies a su p p lem en t to  [REVISION OF] the m ost recen t best interest 

finding fo r the  exem pt oil an d  gas lease sale acreage, fo r the reoffer oil an d  

gas lease sale acreage, and  fo r the included trac ts: how ever, for each oil and  

gas lease sale d escrib ed  in th is  su b p a ra g rap h , the  d ire c to r  shall call fo r 

com m en ts  from  the pu b lic : th e  d ire c to r’s call for pub lic  com m ents m ust 

p ro v id e  o p p o rtu n ity  fo r  p u b lic  com m ent fo r a period  of no t less th an  30 

d av s ; if the  d ire c to r  d e te rm in e s  th a t a supp lem ent to  the  m ost recen t best 

in te re s t find ing  fo r th e  a c reag e  is requ ired  u n d e r  th is su b p a ra g ra p h ,

fi) the  d ire c to r  shall issue the supp lem en t to the  best 

in te re s t find ing  n o t la te r  th an  90 davs before  the  sale:

(ii) n o t la te r  than  45 davs before the sale, the d irec to r 

shall issue a notice describ ing  the in terests to be offered, the location 

an d  tim e of th e  sale, an d  the term s and  conditions o f the  sale: and

(iii) the  supp lem ent has the  s ta tu s  o f a final w ritten  

best in te re s t find ing  fo r  purposes o f AS 38.05.035(i) an d  (1):

(7) the director shall include in

(A) a prelim inary written finding, if required, a summ ary of 

agency and public com m ents, if any, obtained as a result o f contacts with other 

agencies concerning a  proposed disposal or as a result of informal efforts 

undertaken by the departm ent to solicit public response to a proposed disposal, 

and  the departm ent’s prelim inary responses to those comm ents; and
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(B) the final written finding a sum m ary o f agency and public 

comm ents received and the departm ent’s responses to those com m ents.

* Sec. 2. AS 38.05.180(a) is amended to read:

(a) The legislature finds that

(1) the people o f A laska have an interest in the developm ent o f the 

sta te’s oil and gas resources to

(A) m axim ize the economic and physical recovery o f the

resources;

(B) maximize competition among parties seeking to explore and 

develop the resources;

(C) m axim ize use of A laska’s human resources in the

developm ent o f the resources;

(2 ) it is in the best interests o f the state

(A) to encourage an assessment o f its oil and gas resources and 

to allow the maximum flexibility in the methods o f issuing leases to

(i) [(A)] recognize the many varied geographical regions 

o f the state and the different costs o f exploring for oil and gas in these 

regions;

U ll [(B)] minimize the adverse im pact o f exploration, 

development, production, and transportation activity; an d

fB) to o ffer ac reag e  fo r oil an d  gas lease sa les on an  a n n u a l 

basis, specifically including an n u a l areaw ide lease sales o f s ta te  lan d  th a t has

been  the  sub jec t o f a best in te res t finding o r  th a t is a d ja c e n t to  a n d

su rro u n d ed  bv state land  th a t  has been the sub jec t of a  b es t in te re s t f ind ing .

* Sec. 3. AS 38.05.180(d) is am ended to read:

(d) The comm issioner

(1 ) m ay an n u a lly  o ffe r to  issue oil a n d  gas leases o f th e  a c re a g e  

d esc rib ed  in AS 38.05.035(e)(6)(G) u n less  th e  com m issioner d e te rm in e s  th a t  new  

in fo rm a tio n  has becom e availab le  th a t  justifies p re p a ra tio n  o f a  su p p le m e n t to  th e  

b e s t in te re s t find ing  fo r the a re a  p ro p o se d  to  be leased:

(2 ) may issue oil and gas leases in an area that has not been included  

in a leasing program submitted, in accordance with (b) o f this section, to the legislature
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if the land to be leased

(A) [(1)] was previously subject to a  valid state or Federal oil

and gas lease;

(B) [(2 )] is contiguous to land already under state, federal or 

private lease and the com m issioner m akes a written finding, after hearing, that 

leasing o f  the land w ould result in a substantial probability of early evaluation 

and developm ent o f the land to be leased;

( O  [(3)] is adjacent to land ow ned or controlled by another 

party  on w hich a  discovery o f com m ercial quantities o f  oil or gas has been 

m ade, and the com m issioner finds, after hearing, that there is a reasonable 

probability that the land to be leased contains oil or gas in comm unication with 

the oil o r gas discovered on the land o f  the other party;

(D) [(4)] is adjacent to  land included in the federal five-year 

O uter C ontinental Shelf leasing program  under 43 U .S .C . 1344, and the 

com m issioner m akes a written finding, after hearing, that coordinated or 

sim ultaneous leasing with the federal governm ent is in the public interest; or

HE) [(5)] is the sub ject o f an oil and gas exploration license 

issued under AS 38.05.131 - 38.05.134.

* Sec. 4. AS 3 8 .0 5 .180(w) is am ended to read:

(w) Notwi.hstanding any other provisions o f this section, land th a t was subject 

to  a  h e s t in te re s t find ing  issued w ithin th e  p rev ious 10 years  [W HICH HAS BEEN 

O FFER ED  FO R  LEA SE W ITHIN TH E PREVIOUS FIVE YEARS AND W HICH 

RECEIV ED  N O  BIDS A T  CO M PETITIV E SA LE OR FO R W H ICH  NO BID WAS 

A C C EPTED ] may be, at the discretion o f  the com m issioner, im m ediately offered for 

lease, under regulations adopted by the com m issioner, upon term s appearing most 

advantageous to the state; however, noncom petitive leasing is prohibited. The 

com m issioner shall establish a royalty determined to be in the public interest but not less 

than 12 1/2 percent. A  lease m ust provide for paym ent to the state  of rental but need 

not adhere to the rernnl schedule in (n) o f  this section nor to the 5,760-acres-per-lease 

iim itation in (m) o f this section. The lease term  may not exceed 10 years, except as 

provided in (o) o f  this section.

* Sec. 5. AS 38.05.945(a) is am ended to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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1 (a) This section establishes the requirements for notice given by the department

2  for the following actions:

3 (1) classification or reclassification of state land under AS 38.05.300 and

4 the closing o f land to mineral leasing or entry under AS 38.05.185;

5 (2) zoning o f land under applicable law;

6  (3) issuance o f a

7 (A) preliminary written finding under AS 38.05.035(e)(5)(A)

8  regarding the sale, lease, or disposal of an interest in state land or resources for

9 oil and gas subject to AS 38.05.180(b);

10 (B) final written finding under AS 38.05.035(e)(5)(B) regarding

1 1  the sale, lease, or disposal of an interest in state land or resources for oil and gas

12 subject to AS 38.05.180(b);

13 (C) written finding for the sale, lease, or disposal o f an interest

14 in state land or resources under AS 38.05.035(e)(6), except an  oil o r  gas lease

15 sale described  in AS 38.05.035(e)(6)(G) fo r which the d ire c to r  m u st prov ide

16 oppo rtu n ity  fo r public com m ent u n d e r the provisions of th a t s u b p a ra g ra p h :

17 (4) a competitive disposal o f an interest in state land or resources after

18 final decision under AS 38.05.035(e);

19 (5) a public hearing under AS 38.05.856(b);

20 (6 ) a preliminary finding under AS 38.05.035(e) and 38.05.855(c)

2 1  concerning sites for aquatic farms and related hatcheries;

22 (7) a decision under AS 38.05.132 - 38.05.134 regarding the sale, lease,

23 o r disposal o f an interest in state land or resources.
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I

O F F E R E D  I N  T H E  H O U SE  

T O :  C S H B  4 0 1

A m e n d m e n t 1 : C l a r i f i c a t i o n  i n  t h e  b o n d  c a p  l a n g u a g e .

P a g e  2 ,  l i n e s  14 -  1 5 :

F o l l o w i n g  " r e v e n u e  b o n d s "

I n s e r t  " u n d e r  A S  3 7 . 1 5 . 5 6 0  -  3 7 . 1 5 . 6 0 5 "

P a g e  2 ,  l i n e  1 5 :

F o l l o w i n g  " t o t a l "

I n s e r t  " u n p a i d  p r i n c i p a l "

P a g e  2 ,  l i n e  1 6 :

F o l l o w i n g  " b o n d s "

D e l e t e  " o u t s t a n d i n g  a t  a n y  o n e  t im e "

I n s e r t  " ,  i n c l u d i n g  r e f u n d i n g  b o n d s ,  b u t  e x c l u d i n g
r e f u n d e d  b o n d s ,  i s s u e d  u n d e r  t h e  p r o v i s i o n s  o f  A S  
3 7 . 1 5 . 5 6 0  -  3 7 . 1 5 . 6 0 5 , "

P a g e  2 ,  l i n e s  1 6 - 1 7

F a l l o w i n g  $ 1 5 0 , 0 0 0 , 0 0 0

D e l e t e  " i n c l u d i n g  p r i n c i p a l  a n d  i n t e r e s t  o w e d  o n  t h e  
b o n d s "

1



Amendment 2 : grammatical clarification (limit scope'of term
'money and revenue')

Page 4, lines 8-9:

Following "pledge of"

Insert "such"

Amendment 3 : grammatical clarification (singular to plural).

Page 5, line 12

Following "default to"

Delete "the"

Insert "any"

Amendment 4 : correct typographical omission.

Page 6, line 28

Following "refunding"

Insert "bonds"

2



Amendment 5 : CSHB 401 allows municipalities and state agencies
to access the Alaska Clean Water Fund for bond insurance and 
other collateral security for local obligations. "Other 
qualified entities" should also have access to the Fund for this 
purpose.

Page 9, line 26:

Following "municipal"

Delete "or"

Insert ","

Following "state agency"

Insert ", or other qualified entity"

3
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AMENDMENT

OJTCRED IN HOUSE RESOURCES BY REPRESENTATIVE JOHN DAVIES

TO: CSHB 383 (RES):

Page 6. Line 27:

Tollowlng ‘may*

Insert: \ for state land north of Ve Umlat baseline*
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CS F O R  H O U S E  B IL L  NO. 388(R ES)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

B V  T H E  H O U S E  R E S O U R C E S  C O M M IT T E E

O ffe re d :
R e fe rre d :

S p o n s o r s ) : R E P R E S E N T A T IV E S  R O K E B E R G , B .D av is

A B IL L

F O R  AN A C T  E N T IT L E D

" A n  A ct revising law s re la tin g  to oil and  gas leasing  as re la te d  to  lan d

p rev iously  the su b jec t o f a w ritten  b es t in te rest find ing ; a m e n d in g  p rov isions

se ttin g  o u t exceptions to sales, leases, o r  o th e r d isposals fo r  w h ich  a revised

w ritten  best in terest finding is no t req u ired ; encouraging  an n u a l o ffer of land  fo r

oil an d  gas leases if  the  land was th e  su b jec t o f a best in te re s t find ing ; an d

m odify ing  the  s ta te m e n t o f pu rpose  in the A laska L a n d  A ct as  it app lies  to oil

a n d  gas leasing  to p ro v id e  fo r an n u a l a reaw ide  lease sa les."

B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* Section 1. AS 38.05.035(e) is amended to read:

(e) Upon a written finding that the interests of the state will be best served, the 

director may, with the consent of the commissioner, approve contracts for the sale, lease, 

or other disposal of av^lahle wind resources, property, or interests in them. In  [, AND, 

IN] addition to the conditions and limitations imposed by law, the  d ire c to r  may impose

-1- CSHB 388(RES)
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additional conditions or limitations in the contracts as the director determines, with the 

consent of the commissioner, will best serve the interests of the state. The preparation 

and issuance of the written finding by the director is subject to the following:

(1) with the consent of the commissioner and subject to the director's 

discretion, for a specific proposed disposal of available land, resources, or property, or 

of an interest in them, the director, in the written finding,

(A) shall establish the scope of the administrative review on 

which the director's determination is based, and the scope of the written finding 

supporting that determination; the scope of the review and finding may address 

only reasonably foreseeable, significant effects of the uses proposed to be 

authorized by the disposal;

(B) may limit the scope of an administrative review and finding 

for a proposed disposal to

(i) applicable statutes and regulations;

(ii) the facts pertaining to the land, resources, or property, 

or interest in them, that the director finds are material to the 

determination and that are known to the director or knowledge of which 

is made available to the director during the administrative review; and

(iii) issues that, based on the statutes and regulations 

referred to in (i) of this subparagraph, on the facts as described in (ii) of 

this subparagraph, and on the nature of the uses sought to be authorized, 

the director finds are material to the determination of whether the 

proposed disposal will best serve the interests of the state; and

(C) may, if the project for which the proposed disposal is sought 

is a multiphased development, limit the scope of an administrative review and 

finding for the proposed disposal to the applicable statutes and regulations, facts, 

and issues identified in (B)(i) - (iii) of this paragraph that pertain solely to a 

discrete phase of the project when

(i) the only uses to be authorized by the proposed disposal 

are part of that discrete phase;

(ii) the department's approval is required before the next 

phase of the project may proceed; and
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(iii) the department describes its reasons for a decision to 

phase and conditions its approval to ensure that any additional uses or 

activities proposed for that or any later phase o f the project will serve the 

best interests o f the state;

(2 ) the director shall discuss in the written finding prepared and issued

under this subsection the reasons that each o f the following was not material to the

director's determ ination that the interests of the state will be best served:

(A) facts pertaining to the land, resources, o r property, or an

interest in them other than those that the director finds material under (l)(B )(ii)

o f this subsection; and

(B) issues based on the statutes and regulations referred to in

(l)(B )(i) o f  this subsection and on the facts described in (l)(B )(ii) o f this 

subsection;

(3) a written finding for an oil and gas lease sale under AS 38.05.180 is 

subject to (g) of this section;

(4) a contract for the sale, lease, or other disposal of available land or an 

interest in land is not legally binding on the state until the com m issioner approves the 

contract but if the appraised value is not greater than 550,000 in the case of the sale of 

land or an interest in land, or $5,000 in the case of the annual rental of land or interest 

in land, the director may execute the contract without the approval o f the commissioner;

(5) public notice requirements relating to the sale, lease, or other disposal 

o f available land o r an interest in land for oil and gas proposed to be scheduled in the 

five-year oil and gas leasing program under AS 38.05.180(b), excep t fo r a  sale u n d e r 

(6 )(G ) o f this subsec tion , are as follows:

(A) before a public hearing, if held, or in any case not less than 

180 days before the sale, lease, or other disposal of available land or an interest 

in land, the director shall make available to the public a prelim inary written 

finding that states the scope o f the review established under (1)(A) of this 

subsection and includes the applicable statutes and regulations, the material facts 

and issues in accordance with (1)(B) of this subsection, and information required 

by (g) of this section, upon which the determination that the sale, lease, or other 

disposal will serve the best interests of the state will be based; the director shall

WORK DRAFT WORK DRAFT WORK DRAFT
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provide opportunity for public comment on the preliminary written finding for 

a  period of not less than 60 days;

(B) after the public comment period for the prelim inary written 

finding and not less than 90 days before the sale, lease, or other disposal of 

available land or an interest in land for oil and gas, the director shall make 

available to the public a final written finding that states the scope o f the review 

established under (1)(A) of this subsection and includes the applicable statutes 

and regulations, the material facts and issues in accordance with ( 1) o f this 

subsection, and information required by (g) o f this section, upon which the 

determination that the sale, lease, or other disposal will serve the best interests 

o f the state is based;

(6 ) before a public hearing, if held, or in any case not less than 2 1  days 

before the sale, lease, or other disposal of available land, property, resources, or interests 

in them other than a sale, lease, or other disposal of available land or an interest in land 

for oil and gas under (5) o f this subsection, the director shall make available to the 

public a written finding that, in accordance with ( 1) o f this subsection, sets out the 

material facts and applicable statutes and regulations and any other information required 

by statute or regulation to be considered upon which the determ ination that the sale, 

lease, or other disposal will best serve the interests of the state was based; however, a 

written finding is not required before the approval of

(A) a contract for a negotiated sale authorized under

AS 38.05.115;

(B) a lease of land for a shore fishery site under AS 38.05.082;

(C) a permit or other authorization revocable by the

comm issioner;

(D) a mineral claim located under AS 38.05.195;

(E) a mineral lease issued under AS 38.05.205;

(F) a production license issued under AS 38.05.207; o r

(G) an exempt oil and gas lease sale under AS 38.05.180(d) of 

acreage su b jec t to a best in te res t finding issued [OFFERED IN A SALE 

TH A T WAS HELD] within the previous 10 [FIVE] years [IF TH E SA LE WAS 

SU BJECT TO A W RITTEN BEST INTEREST FINDING, UN LESS THE

WORK DRAFT WORK DRAFT WORK DRAFT
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1 CO M M ISSIO NER DETERM INES TH AT NEW  INFO RM ATIO N HAS

2 BECOM E A V A ILA BLE TH A T JUSTIFIES A REVISION OF TH E BEST

3 INTEREST FINDING;] or

4  [(H)] a reo ffer oil and  gas lease sale under AS 38 .05 .180(w) o f

5 acreage su b je c t to  a  best in te re s t find ing  issued [OFFERED IN A SALE

6  THAT W AS HELD] within the previous 10 [FIVE] years [IF THE SALE WAS

7 SU BJECT T O  A BEST INTEREST FINDING], unless the com m issioner

8  determines that su b stan tia l new information has become available that justifies

9 a supp lem en t to [REVISION OF] the m ost recen t best interest finding fo r the

1 0  exem pt oil a n d  gas lease sale acreage an d  fo r the  reo ffe r oil and  gas lease

1 1  sale ac reage; how ever, fo r each oil an d  gas lease sale described  in this

1 2  s u b p a ra g ra p h , the  d ire c to r  shall call fo r com m ents from  the  pub lic : the

13 d ire c to r ’s call fo r pub lic  com m ents m ust p rov ide  o p p o rtu n ity  fo r public

14 com m ent fo r a p e rio d  of n o t less than  30 davs; if the  d ire c to r  de te rm ines

15 th a t a su p p lem en t to  the  m ost recen t best in terest find ing  fo r the acreage is

16 req u ired  u n d e r  th is s u b p a ra g ra p h ,

17 (i) the d irec to r shall issue the  su p p lem en t to  the  best

18 in te re s t find ing  not la te r  th an  90 davs before  th e  sale:

19 (ii) no t la te r  than  45 davs before the sale, the d irec to r

2 0  shall issue a notice describ ing  the  in terests to be offered, the  location

2 1  a n d  tim e of th e  sale, and  the term s and  cond itions of the sale; and

2 2  (iii) th e  supp lem en t has the s ta tu s  o f a  final w ritten

23 best in te re s t find ing  fo r pu rposes of AS 38.05.035(i) and  (1);

24  (7) the director shall include in

25 (A) a preliminary written finding, if required, a summ ary of

26 agency and public comments, if any, obtained as a result o f contacts with other

27 agencies concerning a proposed disposal or as a result o f informal efforts

28 undertaken by the departm ent to solicit public response to a proposed disposal,

29 and the departm ent’s preliminary responses to those com m ents; and

30 (B) the final written Finding a summ ary o f agency and public

31 comm ents received and the departm ent’s responses to those comm ents.

32 * Sec. 2. AS 38.05.180(a) is am ended to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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(a) The legislature finds that

(1) the people of Alaska have an interest in the development of the state's 

oil and gas resources to

(A) maximize the economic arid physical recovery o f the

resources;

(B) maximize com petition among parties seeking to explore and 

develop the resources;

(C) maximize use o f Alaska's hum an resources in the 

developm ent of the resources;

(2 ) it is in the best interests o f the state

(A) to encourage an assessment of its oil and gas resources and 

to allow the maximum flexibility in the methods o f issuing leases to

(11 [(A)] recognize the many varied geographical regions 

o f the state and the different costs of exploring for oil and gas in these 

regions;

(ii) [(B)] m inim ize the adverse im pact of exploration, 

development, production, and transportation activ ity ; and

fB) to offer acreage  fo r oil and gas leases on an  an n u a l basis, 

specifically  including

(i) ^annual a reaw ide  leases o fjs ta te  land  th a t h as  been 

the  sub jec t o f a  best in te re s t find ing; and

(ii) lan d  in a re a s  th a t, u n d e r  (d) o f th is section , m ay  

be leased w ithout h av ing  been included in th e  leasing p ro g ra m  

p rep a re d  and  su b m itted  u n d e r  (b) of th is sec tio n .

* Sec. 3. AS 38.05.180(d) is amended to read:

(d) The com m issioner

(1 ) m ay annually  o ffe r a t  a re a w id e  lease sales to  issue oil a n d  gas 

leases o f  th e  ac reag e  d escribed  in AS 38.05.035(e)(6)(G );

(2 ) may issue oil and gas leases in an area that has not been included 

in a leasing program submitted, in accordance with (b) of this section, to the legislature 

if the land to be leased

(A ) [(!)] was previously subject to a valid state or federal oil

CSHB 388(RES) -6 -
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and gas lease;

(B) [(2)] is contiguous to land already under state, federal or 

private lease and the com m issioner makes a written finding, after hearing, that 

leasing o f the land would result in a substantial probability o f early evaluation 

and developm ent o f the land to be leased;

£C) [(3)] is adjacent to land owned or controlled by another 

party  on which a discovery of comm ercial quantities o f oil or gas has been 

m ade, and the com m issioner finds, after hearing, that there is a reasonable 

probability that the land to be leased contains oil or gas in com m unication with 

the oil or gas discovered on the land o f  the other party;

(D) [(4)] is adjacent to land included in the federal five-year 

O uter Continental Shelf leasing program  under 43 U .S.C. 1344, and the 

com m issioner m akes a written finding, after hearing, that coordinated or 

sim ultaneous leasing with the federal governm ent is in the public interest; or

(E) [(5)] is the subject of an oil and gas exploration license 

issued under AS 38.05.131 - 38.05.134.

* Sec. 4. AS 38 .05 .180(w) is amended to read:

(w) Notwithstanding any other provisions of this section, land th a t w as sub ject 

to  a best in te rest finding issued w ithin the p rev ious 10 years  [W HICH HAS BEEN 

O FFERED  FO R LEASE W ITHIN TH E PREVIOUS FIVE YEARS AND W HICH 

R ECEIV ED  NO BIDS A T COM PETITIVE SALE OR FO R W HICH NO BID WAS 

A C CEPTED ] may be, at the discretion of the com m issioner, immediately offered for 

lease, under regulations adopted by the commissioner, upon terms appearing most 

advantageous to the state; however, noncompetitive leasing is prohibited. The 

com m issioner shall establish a royalty determined to be in the public interest but not less 

than 12 1/2 percent. A lease must provide for payment to the state of rental but need 

not adhere to the rental schedule in (n) of this section nor to the 5,760-acres-per-lease 

lim itation in (m) o f this section. The lease term may not exceed 10 years, except as 

provided in (o) o f this section.

* Sec. 5. AS 38.05.945(a) is am ended to read:

(a) This section establishes the requirements for notice given by the department 

for the following actions:

-7- CSHB 388(RES)
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(1) classification or reclassification o f state land under AS 38.05.300 and 

the closing o f land to mineral leasing or entry under AS 38.05.185;

(2 ) zoning o f land under applicable law;

(3) issuance o f a

(A) prelim inary written finding under AS 38.05.035(e)(5)(A ) 

regarding the sale, lease, or disposal of an interest in state land or resources for 

oil and gas subject to AS 38.05.180(b);

(B) final written finding under AS 38.05.035(e)(5)(B) regarding 

the sale, lease, or disposal o f an interest in state land or resources for oil and gas 

subject to AS 38.05.180(b);

(C) written finding for the sale, lease, or disposal o f an interest 

in state land or resources under AS 38.05.035(e)(6), except an  oil o r  gas lease 

sale descrihed  in AS 38.05.035(e)(6)(G) fo r w hich the d irec to r m u st p rov ide  

o p p o rtu n ity  fo r public com m ent u n d e r the provisions of th a t s u b p a ra g ra p h :

(4) a competitive disposal of an interest in state land or resources after 

final decision under AS 38.05.035(e);

(5) a public hearing under AS 38.05.856(b);

(6 ) a preliminary finding under AS 38.05.035(e) and 38.05.855(c) 

concerning sites for aquatic farms and related hatcheries;

(7) a decision under AS 38.05.132 - 38.05.134 regarding the sale, lease, 

or disposal o f  an interest in state land or resources.

WORK DRAFT WORK DRAFT WORK DRAFT
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ALASKA STATE LEGISLATURE 
House of Representatives

OIL 8 GAS, CHAIRMAN 
LABOR & COMMERCE, VICE CHAIRMAN 
ADMINISTRATIVE REGULATION REVIEW. VICE CHAIRMAN 
HEALTH. EDUCATION 8 SOCIAL SERVICES. MEMBER 
ECONOMIC DEVELOPMENT. MEMBER

COMMITTEE ASSIGNMENTS

Representative Norman Rokeberg

INTERIM:
716 WEST 4TH AVENUE, SUITE 640 
ANCHORAGE, AK 89501 
PHONE: (907)256-8191 
FAX (907) 258-2916
SESSION:
STATE CAPITOL 
JUNEAU. AK 99801-1182 
PHONE: (907)465-4968 
FAX: (907)465-2040

MEMORANDUM

TO: Representative Joe Green, Co-Chair
Representative Bill Williams, Co. Chair 
House Resources Committee

FROM: Representative Norman Rokeberg

DATE: March 14, 1996

SUBJECT: CSHB 388 (O&G) - An Act relating to oil and gas leasing and 
best interest findings

I respectfully request that a committee hearing be scheduled fo r CSHB 
388(0&G ) for the week of March 18th.

We will prepare a committee packet for CSHB 388(0&G ) as soon as we 
receive the additional information our office has requested. If you have any 
further questions regarding this bill, please contact myself or Shirley 
Armstrong at 465-4968.

Attachments



9-LS1341VK.2 ' 
Chenoweth 

3/16/96

O F FE R E D  IN TH E HOUSE 

TO : CSHB 388(0& G )

1 Page 1, line 5:
2  Delete ", o r  ad jacent land,"

3 Page 5, lines 6 - 9 :
4  Delete "a o g e th e rw ith  any tract for which a written best interest rinding has nnt
5 been  prepared  if  the trac t is located within and is entirely su rrounded  bv acreagp
6  described  in this subparagraph fo r which a best interest finding was issued"

7  Page 5, line 1.3:
8  D elete y

9  Insert "an d "

10 Page 5 , line 14:
11 Delete and for the included tracts"

A M E N D M E N T

12 Page 6 , lines 23 -  24:
13 Delete "o r  that is ad jacen t to and su rrounded  bv state land that has been the
14 su b je c t o f  a best interest finding"
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“An Act revising laws relating to oil and gas leasing to authorize a program of areawide leasing.”
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L E G A L  S E R V I C E S

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  M arch 19, 1996

S U B JE C T : D raft CSHB 388 (Res) (W ork O rder No. 9-LS1341\M )

T O : Representative Joe Green, C o-C hair
H ouse Resources Com m ittee 
A TTN: Je ff  Logan .

F R O M : Jack Chenow ^ ^ ^ ^ ^ ^

O n page 3, at line 24: W hy mald  lh(s insert? I don 't read AS 38.05.035(e)(5), setting  out 
public notice requirem ents for sa fe r 'schedu led  in the five-year oil and gas leasing program  
under A S 38 .05 .180(b)" as covering these exempt oil and gas lease sales. I f  it does not, then 
th is  add itional reference adding an exem ption o f  som ething that is already not covered or 
exem pt seem s to m e to be unnecessary.

O n page  5, line 11, before "however," I dek  i  a reference to "included tracts" that your 
m ark-up  had not addressed. Is th is change okay?

W e rev ise , on  page 6 , AS 38.05.180(a)(2)(B) to say that the best interests o f  the state are 
served  i f  land described in AS 38.05.180(d) is "offer[ed] . . .  for oil and gas leases on an 
annual basis" but nowhere is the com m issioner told, or authorized, to do that. It seem s to  m e 
that, in bill section 3, AS 38.05.180(d)(2) should be am ended to say that the com m issioner 
"m ay annually  issue . . . "  or som ething to that effect. W ithout som ething substantive, the 
revised statem ent o f  policy o f  subsection (a) is little m ore than a legislative expression w ith 
noth ing  to carry it into effect.

In AS 38.05.180(a)(2)(B), the sim ple reference was to "exem pt sales." You and I both know  
w hat "exem pt" sales m akes reference to, but to be clear about it, I revised (a)(2)(B)(ii) to  be 
m ore specific. I hope this m eets w ith  the com m ittee's approval.

JB C :klb  
96-21 l.k lb



A L A S K A  S T A T E  L E G I S L A T U R E

House of Representatives
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OIL & GAS. CHAIRMAN 
LABOR & COMMERCE. VICE CHAIRMAN 
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FAX: (907)465.2040

Representative Norman Rokeberg
Sponsor Statement 

HB 388 - An act relating to oil and gas leases and best interest findings
The current Oil and Gas Committee Substitute for HB 388 incorporates sections of HB 389 that 
extend the life of a best interest finding from 5 years to 10 years This new version is a compromise 
between the Alaska Oil and Gas Association, the Department of Natural Resources and the sponsor. 
The oil industry requested that the original bill be modified to eliminate the creation of a new oil and 
gas leasing process as well as the language mandating annual lease sales.

CSHB 388(0&G) achieves the industry and state’s objectives without creating a new program which 
would require creation of implementing regulations. By amending existing statutes there will be no 
delay in the current schedule of lease sales and also, eliminates the large fiscal note.

CSHB 388(0&G) contains language that changes the mandated annual leasing to annual leasing at 
the commissioner’s discretion. The oil industry indicates that there are assurances by the 
department that annual lease sales will take place in cases where there are no significant problems 
preventing the sales, such as, poor market conditions. The new committee substitute includes 
language that would encourage the commissioner to follow through with annual sales.

In addition, I would like to emphasize that the goal of this legislation is to make more land available 
to the industry for leasing on a predictable schedule. This in turn benefits the State of Alaska by 
increasing the amount of oil produced. Thus, providing increased royalty revenues to fund programs 
critical to the people of the State of Alaska.

Simply stated the bill:

(1) Is in the best interest of the State of Alaska to conduct annual areawide sales;

(2) Provides the industry with some certainty about the timeline and location of lands being 
made available oil & gas leasing;

(3) Accommodates the concerns expressed by the administration as well as the p roblems 
associated with setting up a new program of leasing for the State of Alaska;

(4) Establishes a clear streamlined process for processing a “supplement" to an existing 
areawide Best Interest Finding (BIF) which includes a reasonable time period for public notice 
and comment;

(5) The AOGA member companies have endorsed the current concepts.

INTERIM
716 WEST 4TH AVENUE. SUITE 640 
ANCHORAGE, AK 99501 
PHONE: (907)258-8191 
FAX (907) 258-2916
SESSION:
STATE CAPITOL 
JUNEAU, AK 99801-1182 
PHONE: (907) 465-4968



A R C O  A l a s k a ,  I n c . George R. Findling 
ATO-1920 

A nchorage , A la ska  
Phone (907) 26J-4174

3 2 1 9 6

Representative Joe Green (by fax to Juneau)

Re: CS fo r H ouse Bill No. 388 (R es) 9-LS1341\M

This note is to establish, for the record, that .ARCO .Alaska. Inc. supports the above 
referenced bill.

In particular, we believe that this bill in no way circumvents an appropriate public 
process to determine if area wide lease sales are in the best interests of the state. Each 
year, prior to the sale, a notification and analysis process is used to determine if any 
significant new information exists which bears on the BIF and hence requires that a 
supplement to the exisiting BIF be prepared. It is because this process protects public 
participation, that we concur (with the current version of the bill) that there should be no 
artificial geographic restrictions in where area wide lease sales can occur.

Mr. Chairman, my thanks to you and the sponser for the opportunity to provide 
comments on this important and strong piece of legislation.

George

CC: Representative Norm Rokeberg
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121 W. Fireweed Lane, Suite 207 
Anchorage, Alaska 99503-2035
Phone: (907)272-1481 Direct: (907)272-7424 Fax: (907)279-8114 
L  A . (A r d i e )  G r a y ,  P u b l i c  A f f a i r s  M a n a g e r

M arch 18, 1996

To: J e f f  L ogan
H ouse R esources C om m ittee

From : A rdie  G ray

Subject: C SH B  388 (K)

Jeff:

A ttached  is a  corrected  A O G A  letter o f  com m ent on  CSHB 388 (K) for the file, and for future 
d istribu tion  as you  deem  appropriate.

(FY I; Som e w ords w ere inadvertently  excluded from  the  orig inal letter o f  com m ent on  page 3 under 
Section 3.)

A ttached  also is a  corrected  page 3 o f  the bill. (L ine 24 shou ld  read “five-year oil and gas leasing 
p rogram  under A S 3S.05.180(b), except for a sale under (6 )(G ) o f  this subsection, are as fo llow s:”

I w ill call y o u  i f  w e w ant additional changes to page 6 .

T hanks fo r all your efforts Jeff.

Ardie

A ttachm ents (2) P o s t-It '"  b rand  fa x  transm itta l m em o 7671 » of i>«g»n ►
To ? /,,

Co. /
Dept. Phone *
Fax n Fax *
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A l a s k a  O i l  a n d  G a s  A s s o c i a t i o n

121 West Fireweed Lane, Suite 207
Anchorage, A laska 99503-2035
Phone: (907) 272-1481 Fax: (907) 279-8114

M arch 12, 1996

R epresentative N orm  R okeberg, C hair 
H ouse Special C om m ittee on O il and Gas 
State Capitol 
Juneau, A Jaska

C S H B  3 8 8 . A re a w id e  L e a s in g

Dear R epresentative Rokeberg:

The A laska Oil and G as A ssociation (AOGA) is a trade association w hose 19 m em ber com panies 
account for the m ajority  o f  oil and gas exploration, p roduction , transportation, refin ing  and m arketing 
activities in  A laska. A O G A  supports the new C om m ittee Substitu te to House B ill 388 (C SH B  388 9- 
LS 1341\F), subject only  to a few  m inor suggested changes w h ich  are described below .

B a c k g r o u n d

The A O G A  m em bers encourage a predictable and regular oil and gas leasing p rogram . W e view  
A reaw ide Leasing as a v iab le m ethod to allow timely access to the m ost prospective areas o f the State. 
A nnual A reaw ide L easing w ould provide efficiencies and reduce  costs associated w ith the preparation 
o f B est In terest F indings. W e advocate a program  of Annual Areawide Leasing in  all areas o f the 
State w here com petitive leases are regularly  offered. W e believe that this can be im plem ented with 
sim ple clarifications to existing authority.

Over the past m onths AOGA m em bers have offered m any ideas to your Oil and  G as Committee 
regarding A reaw ide Leasing. L egislative language has also  been  offered fo r your consideration . As 
the A O G A  m em bers considered the various alternative A reaw ide Leasing p ro p o sa ls , w e became 
concerned that earlier concepts created a new and arguably  different lease sale p rogram  that could 
ultim ately  require regulations. The necessity  to prom ulgate regulations poses an unnecessary  ilireat to 
the In d u stry 's  and S tate 's desired time schedule. T hese earlier Areawide L easing  p roposals also 
created a cum bersom e review  process that has been stream lined in the new  Com m ittee Substitute to 
H ouse B ill 388.

S u g g e s te d  M o d if ic a t io n s  to  C S H B  3 8 S

AO GA does have a few  specific recom m endations regarding the new  Committee Substitu te to H ouse 
Bill 388. F irst, we w ould suggest that language be added to the title which specifically  uses the 
w o rd s ," annual A reaw ide Lease Sales. W e w ould m odify  P age one at line 5 to read , "pu rpose  o f the 
Alaska L in d  Act as it  applies to oil and gas leasing, to  p ro v id e  fo r a n n u a l  A r e a w id e  L e a s e
salsa."
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Representative Norm  Rokeberg  
March 1 2 .1 9 9 6  
Pago 2
Second, w e w ould  encourage you to consider A O G A ’s past recom m endation to clarify that Exempt 
and R eoffer Sales are exem pt from  certain public notice requirem ents. This could  be accom plished by 
m odifying the language o f Section 1 on page 3 such that line 20 reads, "five year oil and gas leasing 
p rogram  under AS 30 .05 .180(b), e s c e n t  fo r  a  s a le  u n d e r  ( 6 ) f G ) .o f .  th is  s u b s e c t i o n , are as 
fo llow s:".

And finally , the language o f  Section 2 on page 6  at line 11 is aw kw ard , and w e suggest the w ord  
"sale" be deleted. A creage is offered for "lease", no t fo r "lease sales".

C S H B  3 8 8  B r ie f  A n a ly s i s

The m ost recent Com m ittee Substitu te fo r H ouse Bill 388 after the incorporation o f  the above 
suggested changes:
1) C larifies that R eoffer and  Exem pt Sales need not fo llow  the full prelim inary and final Best 

In terest F inding  process [this is accom plished by am ending  AS 38.05.035(e)(5)];
2) Expands eligible Exem pt and Reoffer Sale lands to include lands subject to a B est Interest 

F inding issued  w ithin the last 10 years, unless substantial new  inform ation necessitates a 
supplem ent to the m ost recent Best In terest F inding  and establishes public notice and 
supplem ental B est In terest Finding procedures for Exem pt and R coffer Sales [this is 
accom plished  by am ending  AS 38.05.035(e) (6 )(G ) and elim inating  AS 38.035(e)(6)(H )];

3) States that the Legislature finds that it is in the best interests o f  the State to m ake annual 
A reaw ide offerings o f a ll State acreage subject to  a B est In terest Finding [this is accom plished 
by  adding  N E W  subsection  (AS 38.05.180(a)(2)(B)];

4) M odifies R eoffer Sale criteria to allow leasing o f  areas w hich are subject to a B est Interest 
F inding issued  w ithin the last 10 years [this is accom plished by am ending AS 38 .0 5 ,180(w)]; 
and

5) C larifies that R eoffer and Exem pt Sales need not follow  the full public notice requirem ents o f  
o ther oil and gas Lease Sales [this is accom plished by am ending  AS 38.05.945(a)].

Leases issued at an A reaw ide Lease Sale would be subject to all existing statutes and regulations now  
applicable to oil and gas leasing, including; the Best Interest F inding  process, appeal procedures, 
royalty share restrictions; lease size restrictions; annual rental paym ents; w ork com m itm ents if  they 
are appropriate; exploration incentive credits; royalty reduction; Unitization; and individual 
chargeable acreage ow nership restrictions.

Futur.cJLcase. Sales Acctfnmifldate Areawide Concept

The D irector of the D ivision o f Oil and Gas has advised that he intends to re-design scheduled Sales 
85, 8 6 , and  87 to include the lands o f critical interest to the Industry. The accom panying B est Interest 
F indings will be drafted in a m anner consistent with the A reaw ide Leasing c o n c e p t Sale 85 is 
proposed to include the m ajority  o f  the Cook In let lands, Sale 8 6  includes the B eaufort Sea State 
waters betw een the Colville and  the Canning R ivers, and Sale 87 includes the State uplands betw een 
the Colville and the Canning R ivers, lying north o f  the Um iat baseline. Copies o f the proposed Sale 
Area m aps are attached for your convenience.

AOGA m em bers have engaged in lengthy discussions on the topics o f  w hether the legislation should 
mandate annual Areawide Lease Sales and w hether the legislation should specify the lands to be 
offered in Areaw ide L-case Sales. The nineteen m em ber com panies unanim ously voted to approve the 
Areawide Leasing concept em bodied by the subject CSH B 388. The m ost recent Com m ittee 
Substitute for H ouse Bill 388 docs not create a new  Lease Sale program , nor does it m andate annual 
Areawide Lease Sales, it does; how ever, provide the necessary changes o f law  to allow  Areawide 
Lease Sales and gives specific guidance and direction to the D ivision o f Oil and G as to  expeditiously 
make lan d ; o f  critical interest to the Industry available at annual Areawide Lease Sales. W e are 
confident and hopeful that the Com m issioner ot Natural R esources and the Director o f  Oil and G as
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Rep resen ta tive  Norm  Rokeberg  
March 12 , 19 96  
Page 3
w ill, upon  passage o f  this legislation, quickly m ove to adopt this concept and im plem ent annual 
A reaw ide L ease Sales which offer all State acreage w hich is the subject o f an  effective B est Interest 
F ind ing .

T hank  you for the opportunity to offer com m ents and  suggestion on this vital legislation. W e are 
hopeful that CSH B 388 will p roceed  w ith speed through both the H ouse and the  Senate  and will be 
fu lly  em braced  by  the K now les' A dm inistration.

MUVt iMi U •
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M arch 15, 1996

The H onorable Joe Green, Co-Chairm an
Resources C om m ittee
A laska State H ouse o f  Representatives
State Capitol
Juneau, A laska

C S H B  388 (K ). A reaw id e  L easing

D ear R epresentative Green:

The A laska Oil and Gas A ssociation (AOG A) is a trade association w hose 19 m em ber com panies 
account for the m ajority o f  oil and gas exploration, production, transportation, refin ing and 
m arketing activities in Alaska. AOGA m em bers unanim ously support the A reaw ide Leasing 
concept and have actively participated in the continuing evolution o f  H ouse bill 388. W e have 
recently provided written com m ent to Representative Rokeberg by letter dated M arch 12, 1996, 
relative to CSH B 388 9-LS1341\F. A copy o f  the letter is attached for your reference.

We applaud the efforts o f  Representative Rokeberg and o f  the Oil and G as C om m ittee to forw ard 
a  bill A O G A  m em bers unanim ously support w ith som e m odifications. Follow ing are 
m odifications A O G A  recom m ends to CSHB 388 K, along w ith a b rie f rationale for each 
suggested change.

T itle

1. W e advocate a program  o f  Annual Areaw ide Leasing in all areas o f  the state w here
com petitive leases are regularly offered. W e believe that this can be im plem ented w ith 
sim ple clarifications to existing authority. V ersion K has introduced language w hich 
“authorizes”  annual Areawide Lease Sales. We believe no such authorization  is 
necessary. The suggestion that it is m ay bring into question the D ivision o f  Oil and G as’ 
past and future ability to hold such sales in the absence o f  1IB 388. W c rec o m m e n d  th a t 
th e  w o rd  “ a u th o r iz in g ” on Page 1, line 4 he rep laced  w ith  “ e n c o u ra g in g ” .



2. W e suggest th a t  th e  lan g u ag e  on page 1 a t  line 5, w h ich  rea d s  “o r  a d ja c e n t la n d ,” be 
d e le ted . A detailed description o f  our rationale for this change appears in item 2 under 
Section 1 below.

3. W e su g g est lan g u ag e  on  page 1, beg in n in g  a t  line 6 , w hich  re a d s  “and if  
p reparation...” and ending on line 7 with the words, “ ...not ju stified ,” be deleted. A 
detailed description o f  ou r rationale for this change appears in item 2, Section 1.

4. N ow here in the title o f  the bill does the language “annual A reaw ide Lease Sales” appear. 
W hile we understand that the title o f  a bill has no continuing legal effect, it should 
accurately portray both the content and the spirit o f  the legislation. W e reco m m en d  th a t  
P ag e  1, line  8  be m odified  to  re a d , “ A laska  L an d  A ct as it app lie s  to oil an d  gas 
leasing , to  p ro v id e  fo r a n n u a l A reaw ide  Lease S ales.”

S ection  1

1. W e encourage you to consider a recom m endation A O G A  m ade previously to add 
language clarifying that since specific procedures apply to Exem pt and Reoffer Sales, 
those sales are exem pt from  certain generic public notice requirem ents. This could be 
accom plished by m odifying the language o f  Section 1 on page 3, line 24 to read, “ five 
year oil and gas leasing program  under AS 30.05.180(b), excep t fo r  a sale u n d e r  (6 )(G ) 
o f  th is  sub sec tio n , are as follow s:” .

2. In Section 1, beginning on page 5, line 6 , new language has been added which acts to 
exem pt certain lands from the Best Interest Finding process, i f  such tract is entirely 
surrounded by acreage w hich is the subject o f  an existing Best Interest Finding. O n the 
face, this w ould seem to benefit both the state and the industry, how ever, we are 
concerned that this language could have unintended results. Tw o exam ples com e to 
m ind.

First, a Best Interest Finding m ight, hypothetically, be prepared w hich covers all o f  the 
C ook Inlet U plands and all Tide and Subm erged Lands south o f  the Forelands. U nder 
diis scenario, the entire upper portion o f  the Cook Inlet offshore w ould be exem pt from 
the Best Interest Finding process. It is unlikely that this w as the intention o f  the draltcr.

Second, a parcel o f  land m ight be specifically excluded from  a Best Interest Finding 
because it has been determ ined that it is, for w hatever reason, not in the best interest o f  
the state to offer such tract at that tim e. Under this language, the tract could later be

Representative Green
March 15, 1996
Page 2



Representative Green
March 15, 1996
Page 3

offered and w ould be exem pt from the Best Interest Finding process. This also  was 
probably not the intention o f  the drafter.

W e su g g est th a t  the  lan g u ag e  b eg in n in g  on page  5, line 6 , w h ich  re a d s , “ to g e th e r  
w ith  a n y ” a n d  en d in g  w ith  the  lan g u ag e  a p p e a r in g  on page  5, line  9 w h ich  rea d s , 
“ th is  s u b p a ra g ra p h  fo r  w hich  a best in te re s t f in d in g  is issu ed ” , be de le ted  in  its 
e n tire ty .

Note: We recognize that the design o f  the area which is review ed in the B est Interest 
Finding is critical to the sm ooth im plem entation o f  annual A reaw ide Leasing. W e are 
confident the industry and the D ivision o f  Oil and Gas will w ork cooperatively during the 
scoping phase o f  the Best Interest Finding process to ensure appropriate coverage. The 
areas to be review ed in association Sales 85, 8 6  and 87 are those areas o f  critical interest 
to the industry. Copies o f  the proposed Sale Area m aps are attached for your reference.

Section  2

1. The concern raised in item  2, Section 1 above also is applicable to language in Section 2,
page 6 , beginning on line 23, w hich reads, “or that is adjacent to and surrounded by state 
land that has been the subject o f  a best interest finding.” Perhaps the solution here would 
be to replace th is language with “ a n d  those  lan d s  w h ich  a re  e lig ib le  as e x em p t sales ns 
a u th o r iz e d  by AS 38 .05 .180(d).”

Section  3

1. The concern raised in item  1 (under T itle) also is applicable to language in Section 3
w hich begins on page 6 , beginning on line 27 which reads, “(1) m ay annually offer to 
issue oil and gas leases” and ends on page 6 , line 30 “best interest finding for the area 
proposed to be leased.” W e suggest th is  be deleted .

H ow ever, i f  there is a com pelling reason to codify the authority  being granted the 
com m issioner to conduct annual sales, w e suggest th a t  the  lan g u ag e  in S ec tio n  3 on 
pag e  6 , b eg in n in g  on  line 27 a n d  e n d in g  on line 30 be rep laced  w ith  “ m ay  a n n u a lly  
o ffe r to issue oil an d  gas leases o f th e  a c reag e  d e sc rib ed  in AS 38.05.035(c1(6)(G L”

AS 38.05.180 (d) describes oil and gas lease sales that are exem pt from  the 5 year leasing 
schedule that is presented to the legislature by the com m issioner on a biennial basis. AS 
38.05.035 (e)(6 )(G), as m odified by this CSH B 388, sets forth procedures for the conduct 
o f  a  best interest finding review. Under the language o f  CSH B 388, version K, a sale



requiring a  supplem ental best interest finding could have to be delayed until satisfaction 
o f  the 5 year leasing schedule requirem ents.

T hank you for the opportunity to offer com m ents and suggestions on CSHB 388. We are eager 
to provide assistance throughout your C om m ittee’s consideration o f  this legislation.

Representative Green
March 15, 1996
Page 4

Sincerely,

cc: Representative N orm  Rokeberg





DIVISION 0̂ 011 AND Ojadirector
KENNETH A. BO)
PETRO. GEOPhr 
JAMES HANSEN

ICHECKED

152°00 '

NOTE : NO DECISION HAS YET 
BEEN MADE ON WHETHER THE 
STATE Wilt IKXOTMIS LEASE
SALE. THE STATE IS OATHERINO 
SOCIAL. ENVIRONMENTAL A 
ECONOMIC INFORMATION ON 
WHICH TO BASE A DECISION.

i 5 r o o ’ IHO uu149 001 5 0 °0 0

STATE OF ALASKA 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION OF OIL AND GAS
PROPOSED OIL AND GAS LEASE SALE 86 

CENTRAL BEAUFORT SEA
S C A L E  1 )1 ,100 ,000 O N E  IN C H  = 18 M IL E S  ip p r o i .

0 10 20 uuot-40 “W 50 ------ I I
DATE APPROVED 2-13-96
BASE MAP: TTUNSPOSEO FROM 
U.T.M. PROJECTIONS BY U S O S. 
nEORAWN IN AUTOCAD AND 
CLARIS CAD.

6 9 '
30’

lAS'OO1

ORIGINALLY PROPOSED 
SALE AREA

PROPOSED ADDITION



151*00. 150*00“ 140*00 144*00“ 147*00 144“ 00“

Propoe&d Sal« 87  A/m

E S S 1

STATE O F ALASKA 
DEPARTMENT OF NATURAL RESOURCES 

DIVISION O F OIL AND GAS

PROPOSED OIL AND GAS LEASE SALE 87 
NORTH SLOPE

[DOCTOR, cxv. OF OIL*
(KENNETH A. BOYD

I PfcWOUUM GEOLOG'
JAMES HANSEN

4Q4U t.1 M M  O N iM O H .M W U i(m x
   «5_

I DRAWN BY*
O.D.S. &M.R 

(checked by;

NOTE: NO DECISION K* 
^  BEEN MADE O 
WEATHER THE STaIE WII 
NOtD THIS LEASE SALT 
THE STATE IS GATHERINC 
SOCIAL, ENVIRONMENTAI 
& ECONOMIC INFORMA 
flON ON WHICH TC 
^ E  A DECISION



Alaska Oil and Gas Association

12 1  W e s t  F i r e w e e d  L a n e , S u i t e  2 0 7
A n c h o ra g e , A la s k a  9 9 5 0 3 - 2 0 3 5
P h o n e : (9 0 7 ) 2 7 2 -1 4 8 1  F a x : (9 0 7 )  2 7 9 - 8 1 1 4

M arch 12, 1996

R epresentative N orm  R okeberg, C hair 
H ouse Special Com m ittee on Oil and Gas 
State Capitol 
Juneau, A laska

C S H B  388 . A re a w id e  L e a s in g

Dear Representative Rokeberg:

The A laska Oil and G as Association (AOGA) is a trade association w hose 19 m em ber companies 
account fo r the m ajority o f  oil and gas exploration, production, transportation, refining and marketing 
activities in Alaska. AO GA supports the new Com m ittee Substitute to H ouse B ill 388 (CSH B 388 9- 
LS1341\F), subject only to a few  m inor suggested changes which are described below.

Background
The AO GA m em bers encourage a predictable and regular oil and gas leasing program . W e view  
A reaw ide Leasing as a viable m ethod to allow timely access to the m ost prospective areas of the State 
Annual A reaw ide Leasing w ould provide efficiencies and reduce costs associated with the preparation 
o f B est Interest Findings. W e advocate a program  o f  Annual Areaw ide Leasing in all areas o f the 
State w here competitive leases are regularly offered. W e believe that this can be implem ented with 
sim ple clarifications to existing authority.

Over the past m onths AOGA m em bers have offered m any ideas to your Oil and G as CommiLee 
regarding A reaw ide Leasing. Legislative language has also been offered fo r your consideration. As 
the AO GA m em bers considered the various alternative Areawide Leasing proposals, we became 
concerned that earlier concepts created a  new and arguably different lease sale program  that could 
ultim ately require regulations. T he necessity to prom ulgate regulations poses an unnecessary threat to 
the Industry 's  and S tate 's desired time schedule. These earlier Areawide Leasing proposals also 
created a cum bersom e review  process that has been streamlined in the new  Com m ittee Substitute to 
H ouse B ill 388.

S u g g e s te d  M o d if ic a t io n s  to  C S H B  3 8 8

AOGA does have a few specific recom m endations regarding the new  Com m ittee Substitute to H ouse 
Bill 388. F irst, we w ould suggest that language be added to the title w hich specifically uses the 
w o rd s ," annual A reaw ide Lease Sales. W e w ould m odify  Page one at line 5 to read, "purpose o f the 
Alaska Land Act as it applies to oil and gas leasing, to  p ro v id e  fo r  a n im a l A re a w id e  L e a s e
Sates-"



Second, we w ould  encourage you to consider A O G A 's past recom m endation to clarify that Exem pt 
and R eoffer Saies are exem pt from  certain public notice requirem ents. This could be accom plished by 
m odifying the language o f  Section 1 on page 3 such that line 20 reads, "five year oil and gas leasing 
program  under AS 30 .05 .180(b), e x c e p t fo r  a  s a le  u n d e r  (61(G ) o f  th is  s u b s e c t io n , are as 
follow s:".

And finally , the language o f  Section 2 on page 6  at line 11 is aw kw ard, and w e suggest the w ord 
"sale" be deleted. A creage is offered for "lease", not for "lease sales".

.CS H B.-3.SS -RrieLAnaliais
The m ost recent Com m ittee Substitute for H ouse Bill 388 after the incorporation o f  the above 
suggested changes:
1) Clarifies that R eoffer and Exem pt Sales need not follow  the full prelim inary and final Best 

In terest F inding process [this is accom plished by am ending AS 38.05.035(e)(5)];
2) Expands eligible Exem pt and Reoffer Sale lands to include lands subject to a B est Interest 

F inding issued w ithin the last 10 years, unless substantial new  inform ation necessitates a 
supplem ent to the m ost recent Best Interest Finding and establishes public notice and 
supplem ental B est In terest Finding procedures fo r Exem pt and R eoffer Sales [this is 
accom plished by am ending  AS 38.05.035(e) (6 )(G) and elim inating AS 38.035(e)(6)(H )];

3) States that the Legislature finds that it is in the best interests o f the State to m ake a n n u a l  
A reaw ide offerings o f a ll State acreage subject to a B est Interest Finding [this is accom plished 
by adding N E W  subsection  (AS 38.05.180(a)(2)(B)];

4) M odifies R eoffer Sale criteria to allow leasing o f areas which are subject to a B est Interest
Finding issued w ithin the last 10 years [this is accom plished by am ending AS 38 .0 5 .180(w)]; 
and

5) Clarifies that R eoffer and Exem pt Sales need nof follow  the tu ll public notice requirem ents o f
o ther oil and gas Lease Sales [this is accomj- by am ending AS 38.05.945(a)].

Leases issued at an A reaw ide Lease Sale would be suu> . all existing statutes and regulations now
applicable to oil and gas leasing, including; tire Best Interest Finding process, appeal procedures, 
royalty share restrictions; lease size restrictions; annual rental paym ents; w ork com m itm ents if they 
are appropriate; exploration incentive credits; royalty reduction; Unitization; and individual 
chargeable acreage ow nership restrictions.

F u tu re  L e a se  S a le s  A c c o m m o d a te  A re a w id e  C o n c e p t

The D irector o f the Division o f  Oil and G as has advised that he intends to re-design scheduled Sales 
85, 8 6 , and 87 to include the lands o f  critical interest to the Industry. The accom panying B est Interest 
F indings will be drafted in a m anner consistent with the Areawide Leasing concept. Sale 85 is 
proposed to include the m ajority o f the Cook Inlet lands, Sale 8 6  includes die B eaufort Sea State 
waters betw een the Colville and the Canning R ivers, and Sale 87 includes die State uplands between 
die Colville and the Canning R ivers, lying north o f die L m iat baseline. C opies o f  die proposed Sale 
Area m aps are attached for your convenience.

AOGA m em bers have engaged in  lengthy discussions on die topics o f  w hether the legislation should 
mandate annual Areawide Lease Sales and w hether die legisladon should  specify the lands to be 
offered in Areaw ide Lease Sales. The nineteen m em ber com panies unanim ously voted to approve the 
Areawide Leasing concept em bodied by die subject CSH B 388. The m ost recent Committee 
Substitute for H ouse Bill 388 does not create a new  Lease Sale program , nor does it m andate annual 
Areawide Lease Sales, it does; how ever, provide the necessary changes o f law  to allow  Areawide 
Lease Sales and gives specific guidance and direction to the Division o f  Oil and G as to expeditiously 
make lands o f  critical interest to the Industry available at annual Areawide Lease Sales. W e are 
confident and hopeful that the C om m issioner o f Natural R esources and die D irector o f Oil and G as

Representative Norm Rokeberg
March 12, 1996
Page 2
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w ill, upon passage o f this legislation, quickly m ove to adopt this concept and im plem ent annual 
Areaw ide Lease Sales which offer all State acreage which is the subject o f an effective B est Interest 
F inding.

T hank you for the opportunity to offer com m ents and suggestion on this vital legislation. W e are 
hopeful that CSHB 388 will p roceed  with speed through both the H ouse and the Senate and  will be 
fully em braced by the K now les’ A dm inistration.

Representative Norm Rokeberg
March 12,1996
Page 3
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TRUSTEES FOR ALASKA r  STATE, DNR
CucwMJ rJ4 74) (Main WS)

Alaska 7 4 5

paring (TTctiiWJCCfl to provide economic pro- (jjticc for exutzng businesses.''); Sun-Sriie Cor Walk. Inc. v. Beard of Zonimj A Ap- mb̂  69 N.Yid 406, 615 N.Y.R2d 418, 42S. RB 1*0. 136 (19W) (“Zoning lav* doggt edit to insure limited business compet-
The Seeood rationale courts use to support fraying barium competitors standing is n •mtsri rights" argument. Courts reason jb*t "no person has a veeted right to engageb basil8*1 WKbout competition  Neverhrring been posMKsd of a right to conduct a free of competition, the landowner baa tost nothing and cannot be said to have boon aggrieved." 3 Arden K. Rathkopf & £*ren A. Rathkopf, Tht Law of Zoning and planning 5 43.07, at 43-63 (1998). The Ap­pellate Court Of Illinois noted that “[a] per­son can have no vested or sped*] property right in either the monopoly or competitive advantage accorded by zoning restrictions at a given time.” Sxoiti 250 N.E2d at 444.
We think both theories have ment In the ana* of land use law. we thus adopt the majority rule and deny standing to a butti- 090 competitor whose only alleged injury remit* from competition.* Earth Movers ar­gon that “Mo one other than those with interact* in lawfully operated gravel pits hasp greater interest* in preserving the laws at gravel pita than those similarly situated to Earth Moreau and Earth Movers itself.” In twine of Earth Movers’ interest: in Bunting competition in gravel sales, this may be cor­rect That interest is, however, irrelevant because it is not an interest meant to be protected by the zoning ordinance.

m. CONCLUSION
We interpret the applicable statute© and ottiinasce to require that a person be “ag­grieved" in order to appeal a dedown by a toeing bo«nL We adept the majority inter- praUtioa of “nggrirrsd" to deny standing in land use cases to a business competitor •hose only alleged injury is potential in- avued competition. Therefore we AF­FIRM the decision of the superior court •fcfeh affinntd the deaiiop of the Board of

*• (X course, a buonesi competitor who can show other injury, tvtb as a deleterious ctkct on traf-

Adjustment denying Earth Movers standing to challenge the Department's holding.
UTlJKKt

TRUSTEES FOR ALASKA, City of Kakto- rife, American WDkkrom Alliance, Northern Alaska. Environmental Center, Alaska Wildlife Alliance, The Sierra Club, The Wllderoef* Society. Alaska Center for the Environment, Appellants,
v.

STATE of Alaska, DEPARTMENT OF NATURAL RESOURCES; Judy Brady, CotnMueionar, State of Alaska Depart­ment of Natural Resources, and James Eason. Director, Di»i3ton of Oil and Gia, State of Alaska, Department of Natural Resources, Appellees.
Arco Alaska, Inc., Chevron USA, Inc, Phillips Petroleum Co, and Standard Alaska Petroleum Co, Intemnor-Ap- 

prllu t.

No. S-6275.
Supreme Court of Alaska 

Dec. 23, f993.

Environmental groups and city chal­lenged state’s sale of offshore ofl and gas lease, contending that Department of Natu­ral Resources (DNR) (riled to give adequate consideration to several issues when it deter­mined that sale waa in "beat interests'’ of state. The Superior Court, Third Judicial District. Anchorage. Rene J. Gozualez. J. affirmed DNR’s bent-interest determination and its dedrion to proceed with sale. Envi­ronmental groups and city appealed. The Supreme Court, Compton, J., held that DNR gave inadequate consideration to methods
fic pcroma. parking, etc., dtOoJd DOT kc deaied 
standing Simply because he is aho a cotnpctitar.
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750 ALaalca 866 PACIFIC REPORTER, 2d SERIES
copied—without alteration—from the Sale 50Finding. More importantly, the Sale 56 Finding deal* with transportation iaeuea in a similar cursory manner.
Grice the similarity hetwî n the Sale 50 aau Sale 56 locations,1 as well as the two Ftndinga' treatment of the transportation is­sue. this courts decmon in Camdn Bay is controlling.1 The beat-interwt Fbk£ng for Sale 66 failed to adequately address the methods and risks of transporting oil from the sale area to market. Accordingly, we reverse the deciaion of the superior coart, and remand the case to DNR for a supple­mental finding addressing this issue. —

" B. THE FDKCUPINE CARIBOU 
HERD

[5] Trustees further argue that the Por­cupine Caribou Herd Is susceptible to ad­verse impacts from oil and gas development off the share of ANWR, and that DNR must consider this impact in making its beat-inter­cut determination.* Trustees contend that the canbou use areas wuhin, and imnediite- fy adjacent to. the Sale 55 area as calving grounds and for insect relief. Trustees raise concerns that oil development may cause the caribou to avoid this important area. Fur­ther, caribou may be subject to oil spills. Accordingly, Trustees argue that DNR’s best-interest Finding was deficient because it failed to consider the impart of Sale 55 oa the caribou herd.
In re s p o n s e , DNR argue* that it adequate­ly addressed any impact development would have oa the herd. DNR notes that Sale 55 is so offshore lease sale, and that Trustees have presented no evidence that "offttwrt aaivitia themselves can interfere with cari-

4 . R em arkab ly , the S a le  55  a rea  is considerab ly 
fa n h c r sw ay from  conventiona l Land-bated tran s­
p o rta tion  facillUea on the N o rth  S lop e  (8 0  xrulcr) 
then  the Camden Bay sale area (5 0  m flr t ) .

3. D N R  a n c m p t i  to limit the precedential value of 
Comdrct f a y  by lugfatinj that this court’s hold- 

tog as to the ( r a u p o n n t o n  I s m s  w a s  "perhaps' 

a  result of i n c o m p l o c  brtcfln-
A  Trustees n y j r  that the herd it important Co the 

Stmt* b » c o w e  (1) h  bo* been recognized b y  the 

United State* a n d  C a n a d a  as " a  unique a n d  

irrejdaeeaMa resource of p e a t  value," (7) m a n y

bou onshore la ANWK.” Further.DNR con- 1tends that in formulating Us final funding, ̂  t•considered volumes of information cm ciiv Iboo tndnding general biological information, 1information regarding caribou in ANWR, ^  jWannntioa contenting the effects of 1current onshore deretopment in Prudhoe fljy on tha canbou herdo." Became of thk, ' DNR concludes that it adequately considered any potential effects of the oolc on the carl- ' bou herd. *■
Despite DNR’# contention# that a “condd- ered volumes of information on caribou,” the Finding does not suggest this level of connd- «nt»B. In contrast w DNR's extensive db- cumwc detailing the effects of the sale on whaler, seals, polar bean, fish and birds, the Finding simply doer not discuss the effects on caribou. DNR is required to take a ‘hard look* at the salient problems involved with a lease sale, and must engage in reasoned deci­sion making. Camden Bay, 795 P2d Jt 809. DNR'* Finding indicates that it did not gjve the same level at consideration to the caribou herd that it gave to other wildlife.
In fact, DNK'a Finding consists of little more than an assumption that, since Sale 55 is an offshore oil lease, it will not affect ANWR or the caribou that use ANWR1 DNR's Finding states:
Sale 56 thus should not have a direct effect an \NWR lands themselves, although ei- ploration and production activity within the sa’e irea may be visible from ANWR. 1

Although DNR asserts that development “should not" affect ANWR or the cariboo sthat ntiHzta ANWR, DNR has mode no find­ing to this effect. Rather, it has simply made the unsupported assumption that off-
Alnsfca Natives u tilize  the h e rd  fo r  tubfivtenec 
pu rposes, and (3 ) the  he rd  is used fo r  rec ren loo , 
a e r rh r fc  and  (p o r t  hunting pu rposes by Alas­
kans.

7. If DNS. had fpven this brut the Maw U«1 of Bttaaomi *s it* Finding that ii gave die iw*« *" ih» bnaKng Wefrrc this court and «h» atipenor court, the Finding mmy have been sufficient. H*” vcrxhdcM, the bsst-lnram doermmadca re­quired by imtutc raw take place before the lean decision is made, not as an after-the-fact eaer-
CMC.
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T R U S T E E S  F O R  A L A S K A  v. S T A T E ,  D N R  A t o k a  7 5 1

c j w » o« *  r j u  j «  j m i iWna associated with sale). This argument is equifly unpersUMive. The caribou herd Is an important reaource for the State of Atoka and the Natives that rely on the caribou for EUhshrtence. Smce the State has a substan­tial interest in the continued health and via* bihty of the herd, the Impact of the sale on the herd » an important factor which DNR nult consider when nuking its best-intercut determination.
DNR failed to take a hard look at the impact of Bale 55 on the Porcupine Caribou Herd, and on the subsistence users of this herd. Accordingly, we reverse the superior court, and remand the ease to DNR for a supplemental finding addressing thece issues.

development cannot afreet caribou.' •Jgl approach la evident in the following n̂guags o f  the Finding:(WJbfip the Department recognizes the in- tot behind the creation of ANWR, the ,]ep«rtincnt does not boliavs it is necessary to establish yet another undeveloped area, of buffer zone, around the refuge to achieve an acceptable level of protection for fish and wfldhfe within ANWR. Regu­latory agencies have designed lease terms, pansR requirements and field monitoring to control industry exploration and produc­tion activities. The protection of ANWR tods will be a consideration when grant­ing approval of design, siting and construe* tjon of exploration *ad production facili­ties  [T]he department does not ex­pect significant or permanent degradation to refuge wildlife, the environment, or the wilderness character of the refoge to oc­cur.Although DNR attempts to argue that it ■carefully considered caribou-related is bum,” the Finding language indicates otherwise. What DNR is really arguing is that cffflhore dondopnient cannot affect onshore caribou. U., that the Mle's effect on the Porcupine Caribou Hen) does not represent a "salient problem" for purposes of AS S8.05.036(e). Srs Camden Bay, 795 ?2d at 609 (DNR most take a hard look at any salient prob-
I. Although DNR did not find it necessary to raidy the impact of the sale on adjacent .vrwn tods, it did tbrnk it appropriate to che ANWR s petroleum potential u * (actor supporting to decision to lease the Sale 55 am. The Finding states:Petroleum Industry interest in the [surround­ing] region is significant.... Members of the oil Industry as well as the U.S. Department at the Istenor and San of Alaska have assessed the pctrokgm potential of the coastal plain of the Arctic National Wildlife Refuge (ANWR)

in . conclusion
Trustees did not abandon or waive the transportation issue before the superior court Sine# DNR failed to adequately con- nider the toue in making its best-intereat finding, we REVERSE the decision of the superior court and REMAND the case for a supplemental finding.
DNR failed to conaidur the effort of Sale 55 on the "important factor1’ of the Porcupine Caribou Herd. Accordingly, we al6o RE­VERSE and REMAND for a consideration of this issue.
adjacent to die sale a m i  a n d  indicued that it 

m a y  be the m o s t  prajpcctux unexplored re 

p a n  in No r t h  A n n o .  There (ecu in c o n­

junction .-tth the i m m i n e n t  decline of p r o d u c­

tion f r o m  t ther No r t h  slope oil fleldi ... sup­

port the dtrision to lease ncrw stare lindi in 5ak 55.DNR cannot us • the surrounding ANWX. lands u a factor justify ig developmcsi. and at the same time refuse to consider the impact of (he sale on these lands.
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WHY DOES THE STATE NEED AREAWIDE LEASING AND BIF EXEMPTIONS 
FOR THE ONSHORE AREAS OF COOK INLET AND THE NORTH SLOPE?

1. Under the current system, companies typically must wait five years before 
sale areas they nominate are offered for lease. The DNR can place new areas 
on the sale schedule sooner; however, the State must review these new areas 
under the best interest requirements of S.B. 308. This process can take two to 
three years before the DNR can conduct a lease sale over the new area. The 
areas selected often represent a hodgepodge of individual tracts specifically 
identified by companies and rarely represent the underlying regional geology for 
the area (see attached plat showing Sales 80 and 86). New participants in the 
State have two choices when it comes to lease sales: (1) accept what's been 
nominated by other companies at least two years before the lease sale, or (2) 
wait two to five years until their own prospects get nominated and offered for 
sale. Independent oil companies will generally not wait that long.

2. With the exception of the last three years, the State has conducted lease 
sales on the North Slope and in the Cook Inlet on almost an annual basis. The 
1994 legislative amendments were intended to get the leasing program back on 
track. Unfortunately, while the amendments do not guarantee lease sales will be 
upheld by the courts, they do guarantee that DNR must follow a long, costly 
process in order to have a lease sale. The requirements of S.B. 308 do not 
distinguish between areas within the State wht/e oil and gas activities are an 
ongoing, daily activity, and where there has been little or no oil and gas activity. 
The DNR must conduct the same thorough best interest finding for lease sales in 
the "core" areas of onshore Cook Inlet and the North Slope as they must do in 
areas such as offshore Cook Inlet or the Beaufort Sea. By exempting these core 
onshore areas from the BIF requirements and incorporating annual areawide 
leasing, the DNR would have more time to do their work in areas where a best 
interest finding is actually needed. Industry could also count on a predictable 
lease sale process for onshore areas on the North Slope and Cook Inlet

3. Before 1983, the MMS conducted lease sales in the Gulf of Mexico using a 
procedure similar to what the State of Alaska now uses. In 1983 the MMS 
changed their procedure and adopted an areawide lease sale program. They 
divided the gulf into three planning areas, Eastern, Western, and Central. They 
have annually conducted areawide sales in the Central and Western Planning 
Areas and have sales in the Eastern Planning Area once every two years. 
Because of wide fluctuations in the price of crude oil, it is hard to identify 
precisely the impact areawide leasing had on the Gulf in terms of increasing 
drilling activity and royalty payments. However, this program apparently had an 
impact on the leasing activity in the Gulf. Bonuses and the number of bids 
increased dramatically within the first two years of areawide leasing (see 
attached).

4. While areawide leasing will make it easier for DNR to conduct sales in the core 
areas onshore North Slope and Cook Inlet, and make the sale process more 
predictable, areawide leasing will not cause a land rush on these areas. Existing



minimum bid requirements, escalating lease rentals, and statutory limits on 
chargeable acreage will prevent sale participants from tying up all the prospective 
acreage offered under areawide leasing.

5. In the last ten years, the DNR has offered for lease almost the entirety of the 
two core areas proposed for areawide leasing (onshore North Slope and onshore 
Cook Inlet). There has been little or no opposition to the State conducting sales 
in these two areas. It is only when offshore areas are included with these 
onshore sale areas that special interest groups have raised opposition to lease 
sales. Having only onshore areas included under areawide leasing should 
reduce the likelihood of third party intervention and greatly enhance the 
predictability of the lease sale process within these two core areas.


