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MS. BRALEY said she was not a fish biologist, but she said she
would assume that would be where you would want to know what the
TSS was. She said DEC is doing a lot with water quality standards
at this time and referred to mixing zone language up for public

review .

Number 512

CHAIRMAN ROKEBERG referred to a document sent from the Governor's
office, contained in the committee packet, which is an update of
what DEC is doing. He encouraged any committee members to submit

any written questions to Ms. Braley.

Number 559

REPRESENTATIVE OGAN made a motion to set forth Amendment 1 on the

table for discussion.

REPRESENTATIVE FINKELSTEIN asked if the committee could wait on

adopting the Amendment until the committee acted on HB 342.

CHAIRMAN ROKEBERG said a CSHB 342 would be brought forth at a later
meeting. He said Amendment 1 requires the commissioner to adjust
the Alaskan regulations to meet any changes in EPA regulations

whether they increase or decrease in severity.
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ADJOURNMENT
There being no further business to come before the House Oil & Gas

Special Committee, Chairman Rokeberg adjourned the meeting at 11:10
a.m,
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SECTIONAL ANALYSIS OF CS HB344 FOR HOUSE RESOURCES COMMITTEE
February 21, 1996

My name in Tom Boutin. | am employed as State Forester, in Department of Natural Resources
Division of Forestry. With me is Karl Ohls, Resources Specialist with the Department of Commerce.
I would also like to introduce Kathleen Morse, who has just been hired as Forestry Economist with
the Department of Commerce. Thank you for inviting us here and thank you for the hard work you
have done on HB344; during the interim and now with CS that we have before us.

Thank you also for allowing the Board of Forestry to add to the public process on HB344. Last Fall,
the Board of Forestry held a hearing on the bill and then worked what they heard into
recommendations. The CS adopted virtually all of those recommendations.

We're very pleased with the processes of which we have been a small part on both HB212 and
HB344. The work of the House Resources Committee and HB212 sponsor Representative Jeanette
James allowed virtually all stakeholders and interests to reach an understanding. With HB344, the
Board of Forestry was able to bring its role as a consensus building body of interest groups to the
process. The Board of Forestry looks for sound science and good process.
eee 3t

The Governor introduced this legislation in response *" ,,ancems of many groups, including members
of the timber industry that we better utilize the timber that is cut in Alaska. HB344 is our response
to what we think we heard from many constituents who want better utilization of state timber.

What you see in HB344 is what we heard from people like Steve Seley, of Ketchikan. The
Governor's office told me that Steve would be here to talk with you today but we just received the
sad news that Steve's Dad just passed away. | understand that some other small SE operators
would be patched in to this teleconference except for the busy schedule you have before you today.

In order to not take any more of your time chan absolutely necessary, | will now move to the bill.
I know this committee has looked at this bill before but there was a recommendation that | run

through the bill since there is a CS.
S0

Section 1. The purpose of HB344 is to bring some certainty of wood supply to processors who bring
high value in the manufacture of state timber. The administration has talked with many small
operators and they agree on at least one point:-they, can find a market for any high-value product
they can produce but they cannot buy the capital equipment those products require unless there is
a reliable supply of timber. While HB344 is not a mandate to eliminate log exports or change the
forest products industry, it's still true that round log export prices prohibit small operators in SE

from putting capital equipment in place.

HB344 is a tool and an incentive for high value-added processing. While Governor Knowles would
like small independent commercial wood users to have an advantage, this bill is directed toward
maximizing the number of jobs per acre harvested and does not favor any sector of the forest

products industry.

Section 2. Sec 2 provides that negotiated timber sales of up to 10 million board feet and 10
years in duration can be negotiated for use in the local manufacture of high value-added wood
products. HB 344 originally provided for sales of no more than 5 million board feet per year. We
did not intend that would be enough to supply all the wood needs of some types of value-added
processing. However, a firm that has a certainty-of supply for a substantial part of its needs can
then compete on the open market for timber sold by private and public timber owners. Very few
wood users receive all of their supply from one source.

Whilo tho CS now allows sales of up to 10 million board feet per year, we would feel more



comfortable with 5 to 7 million board feet as a maximum. Most timber sale contracts will be far
less. A higher amount would alarm the public without gaining any utility whatsoever. The Board
of Forestry did not recommend any change to the contract volume.

The Board heard concerns about the increase in timber offered that might result from this bill.
Section 2 adopted the Board’s recommendation to provide for limiting the number of contracts per
region by regulation. Tnere has been some discussion about different possible interpretations of Ln
16, on Page 2. The way | understand it, the commissioner could set a maximum number of
contracts per region and that maximum must be two or more. That is acceptable to us if that is

the correct interpretation.

Another area that the Board of Forestry investigated is the portion of state timber that is of
sufficient quality to produce high value-added products. The CS adopts the Board of Forestry
recommendation to allow consideration of other value-added wood products.

Section 2, Paragraph (e), required the commissioner to consider not only the economic benefits from
the manufacture of high and other value-added wood products, but also the likelihood of the venture
being successful, job creation and stability, fish and wildlife habitat and multiple use, and the

stumpage return to the state.

The CS adds public process in providing for an updated Forest Land Use Plan after a 5-year
performance review. The requirements of AS 38.05.112 (Forest Land Use Plans) and AS 38.05.113
(5 year schedules of timber sales) apply to HB344 because the Governor wants good public process.
The public has told us that at least during the past 2 years, forest land use plans and 5 year

schedules have provided good public process.

The Board of Forestry looked at the list of high value-added products and recommended adding to
the list. The CS has the amended list to now include veneer, plywood, finger-jointed lumber and
house-logs, exactly as the Board of Forestry recommended.

The Board also wanted to encourage the processing of other value-added products where the
resource just cannot make high value-added products. The CS includes the list of other value-added
wood products in Section 2, Paragraph (k)(2). Other value-added wood products means pulp, chips,
waferboard, fiberboard, green lumber, cants, slabs or planks intended for remanufacture. Similar

products can be specified by regulation.

Section 3. As noted earlier, the Board of Forestry heard about the public concern that this bill could
lead to large increases in the amount of timber offered. The CS limits the number of these timber
sales to no more than 2 per region in 1996, 1997 and 1998.

HB344 as originally drafted provided for an Alaska Forest Products Research and Marketing
Program. We had not heard of any concerns over that proposal but the CS eliminates it. Karl Ohls

will talk about that in a moment.

HB344 does not add timber sales. Timber sales on state land are unlikely to approach the ceiling
of sustained yield with multiple use because of budget realities.

HB344 is simply a method of sale option. It does not change public process for timber sales. It does
not transfer any forest management responsibilities to the timber purchaser. It does not close the

door on round log exports.

We thank you for this hearing today and the interest the House Resources Committee has shown
in state timber. We would be glad to answer any questions you may have.



Committee Substitute for House Bill 344

Outline of Changes
Prepared by Representative Bill Williams

An Act authorizin% the commissioner of natural resources to negotiate and enter into timber
sale contracts that provide for local manufacture of high value-added wood products.

Page 1, Section 1, lines 9-10

Added: "an incentive by reducing the stumpage price of timberoffered through negotiated
timber sale contracts."

Reason: The Board of Forestry wanted to be certain the only incentive offered is a
reduction in the stumpage price for timber,

Page 1, Section 1, lines 12-13

Added: "by providinP a steady reliable supply of timber at a reliable ate over a period of
time to a purchaser ofthe timber"

Reason: The Board of Forestry recognized the single most importantreciuirement ofa
value-added wood processing Industry is a long-term reliable supply of timber.
Page 2, Section 1, line 1
Added: "and the forest resources."
Reason: The Board of Forestry wanted to ensure high-grading of state owned timber did

not occur and that the forest resources are not significantly adversely impacted by value-
added timber sale contracts.

Page 2, Section 2, line 8
Changed from [5,000,000] board feet to 10.000.000 board feet

Reason: Five million board feet was not considered enough timber to people in the
Fairbanks areas in particular to encourage new industry to come to Fairbanks.

Page 2, Section 2, lines 16-18

Added: "The commissioner shall by regulation seta maximum number o f contracts, but
not less than two, per region of the Slate that may be negotiated under this section."

Reason: The Board of Forestry recommended two sales per region during the transition
Yearsl;t.however, we wanted to ensure not less than two per year in the years following the
ransition.



Page 2, Section 2, line 22
Added: "maximum extent commercially practicable"

Reason: The Board of Forestry understood the intent of the hill would not prohibit the
export of some portion of timber to make the sale commercially practicable.

Page 2, Section 2, lines 24-28

Added: "The commwsmner?alldetermme the maximum amountof the t|mtzer being sold

that Is commercially pracgicanle to use for those IJour(g)foshes and make th eui hat
ercenta 1) the 1 er ort 0S€ pUrposes a term teco?tractl evaluatin progosals
ec mmissioner sha tgkemtoa count the Propose manufacture of other value-added
Wood products to be produced under a negotlated contract.”

Reason: . The Boarq of Forestr underﬁtood themtentoftheﬁnl would ot prohibit the
export of some portion of timbér to make the sale commercially practicable.

Page 4, Section 2, lines 11-15

Added: ([ contract con flicts thh thecur[)ent orestJand us p()j H the commissioner ma
terminate the contract if the contl ctcannot fresove rovided the commissioner may not
terminate a gontract}m ertP|sCP ratgarﬁp 0( ack of timber until the commissioner has
made a good faith effort to find suitable replacement timber.

Reason; The Boar(fl fForestry dbscuTseg the nﬁed or;t)enodmpubhc wewo falong-
term resourc? deye nPmenton public fan andt e coun er[posm? need fo ?ong -term,
reliable supply of timber which is necessary for investment in value-added facilities.

Page 4, Section 2, lines 6-7

ﬁ\ededdeedd "and to determine if an updated forest land use plan under AS 38.05.112 is

Reason; The Boarﬁi f Forestry d!)scuTseg the nﬁed or;t)enodm pubhcrewew ofalong-
term resourc?deve nPmenton public fan an the counter osm? need for?lon -term,
reliable supply of timber which'is necessaiy for investment in value-added facilities.

Page 4, Section, lines 24-25
Added: "veneer, plywood, finger-jointed lumber, house logs"

Reason:  The Board of Forestry added four products to the.list of high valye-gdde
products after heaﬁng t[]&t thos progucts havpe some potentlafto pro%e?o ?orﬁﬂaskans.



Pages 4-5, section 3, lines 31; 1-3

Added: "NotW|thstand|n 3 05, 123% ad?ledb ec. 2 of th|sAcF th%comm|s loner
ma negotiate no more th o Ieso her orlo% 1manu actura Ig valuea de
1|5n97er;%]r((j) fég%un er AS 38.05.123 In each region of the state In calenaaryears 19

an

Rea on he Boa dplun orest I|‘1eard pubhc cemn aﬁ %t the volume of timper that

evelope ert The board tt at the best way to answer this concern
|s o||m|tthe number of sa|e3| nany partof testate

Deleted the original Sectjon 3 which created the Alaska Forest
Products Research and Marketing Program.

Reason: Fiscal.



Testimony of Karl Qhls
Lead Resources Specialist - Division of Trade and Development
Department of Commerce and Economic Development

House Resources Committee
Alaska State Legislature

Wednesday, February 14,1996

o CS For House Bill No. 344(RES) _
"An Act authorizing the commissioner of natural resources to negotiate and enter
into timber sale contracts that provide for local manufacture of high value-added
wood products.”

_Mr. Chairman, members of the committee, thank you for the o_pportumt?/ to
testify on the committee substitute for House Bill No. 344, My name is Karl Ohls. |
am the lead resources specialist for the Division of Trade and Development in the
Department of Commerce and Economic Development.

The CS deletes the original Section 3, which created the Alaska Forest
Products Research and Marketing Program within the Department of Commerce. |
understand the committee made this change because of concerns about creating a
new program and adding to the fiscal cost of state government,

~ The Commerce Department recognizes and resPects the committee's
legitimate concerns about adding more functions to s ate_government. The
department had these same concerns in mind when it decided to address HB 344 by
setting new priorities within its existing budget. We currently have a budgeted
position for a forest specialist in the Division of Trade and Development. ‘We are
Incorporating the job duties described in the original HB 344 into the job description
for the forest specialist. No additional expense would be involved.

Attached to my testimonﬁ_is a_cogg of the department's fiscal note for the
Senate companion measure to this bill, 5B 180. It is a zero fiscal note.

At this time, | would like to introduce to the committee Ms. Kathleen Morse,
who will fill Commerce's existing position. Ms. Morse currently works as a regional
economist for the U.S. Forest Service. We are working on the final details of an
Intergovernmental Personnel Act agreement with the Forest Service that would
allow Ms. Morse to work for the state, starting in mid-March, with the official title
of forestry economist,

~She will have two main assignments. The first is working on a strategy for
maintaining a viable timber supply for the forest products industry. The second is
developing a strategy for the expans on of value-added wood products



manufacturing in Alaska. HB 344 will support and contribute to her efforts.

~In conclusion, the Commerce Deﬁartment's view is that Section 3, as
originally drafted, should reassure Alaska's forest products industry that the

administration is committed to the development of value-added wood_Products in
Alaska. The administration is willing to reinforce this commitment with language

in statute.

1f the committee, however, leaves the CS as is, the department still plans to
commit a significant amount of Ms. Morse's time to the duties described in the
original HB 344, We believe these duties are critical for the success of our efforts to

promote the value-added wood products industry.

Again, thank you for the opportunity to speak to ihe committee today. |
would be pleased to answer any questions.



FISCAL NOTE

STATE OF ALASKA
199 LEGISLATIVE SESSION

Revision Date: February 19,1996
Title: "An Act... establishing an Alaska Forest Products

BILL NO. SB 180

Department: Commerce and Economic Development
BRU:
Component:

Research and Marketing Program.'
Sponsor Rules, by request ot the Governor

Requestor: Senate Resources Committee

Expenditures/Revenues
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

FY 97 FY 98

0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES

FUND SOURCE
1002 Federal Receipts i
1003 GF Match

1004 General Fund

1005 GF/Program Receipts
1006 GF/MHT'A

Other

TOTAL

0.0 0.0

Estimate of any current year (FY 96) cost: $ 0.0

POSITIONS
FULL-TIME I

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

COMPONENT SERIAL NO.

(Thousands of Dollars)

FY 99 FYOO Fy 01 FY 02
| t
0.0 0.0 0.0 0.0
(Thousands of Dollars)
1
1 0.0 0.0 0.0 0.0

The budget for the Division of Trade and Development already includes a position for a Forest Products

Specialist.
Products Research and Marketing Program.

Karl Ohls

Trade and Development

Prepared by:
Division:
Approved by Commissioner:

Agency: Co|

This existing position would be used to perform the duties assigned for the Alaska Forest

Phone: 465-5467
Date: Feb. 16.1996

Date: 2'/5'Ab

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
Page 1of 1
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CS FOR HOUSE BILL NO. 344(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF IHE GOVERNOR
A BILL

FOR AN ACT ENTITLED
"An Act authorizing the commissioner of natural resources to negotiate and enter
into timber sale contracts that provide for local manufacture of high value-added

wood products.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATP/L FINDINGS AND PURPOSE. The legislature finds that it is
in the best interests of the people and economy of Alaska to encourage the establishment and
sustainable operation of local timber processing facilities in Alaska to produce high value-
added wood products and other value-added wood products from timber cut on state land.
One means of encouraging such facilities is through the use of an incentiveftgrittducing tho
stumpage price of timber offered through negotiated timber sale contracts*' The value-added
use of timber harvested in Alaska is intended to foster a stable, small scale, locally run,
finished wood products industry by providing a steady reliable jupply of timber at a reliable
rate over a period of time to a purchaser of the timber that will provide maximum
opportunities for jobs in Alaska without significantly adversely affecting fish and wildlife

1- CSHB 344(RES)



WORK DRAFT WORK DRAFT WORK DRAFT

1 habitat sndtbeforest resources.

2 *Sec. 2. AS 38.05 is amended by adding a new section to article 4 to read:

3 Sec. 38.05.123.  NEGOTIATED TIMBER SALES FOR LOCAL
4 MANUFACTURE OF WOOD PRODUCTS, (a) Notwithstanding the provisions of
5 AS 38.05.115 and 38.05.120, and upon a finding that the sale is in the best interest of
6 the state, the commissioner may negotiate a sale of timber for use in the local
[ manufacture of high value-added wood products. A timber sale contract entered into
8 under this section may provide for a harvest of up to[io,000.000>0ard feet of timber
9 each year, consistent with sustained yield principles, and may be for a term of up to

10 10 years. Initial stumpage rates for a contract under this section shall be determined
11 by negotiation but may not be less than the base price for the area as established under
12 requlations adopted by the commissioner. A contract under this section shall provide
13 that stumpage rates shall be redetermined by negotiation at least once every three years
14 during the term of the contract, to reflect changes in market conditions; the
15 redetermined rates may not be less than the base price for the area as established under
16 requlations adopted by the commissioner. fTCm jwmmissiooer shall by regulation set
17 a maximum number of contracts, but not less than two, per region of state that may
18 be negotiated under this section.'-

19 (b) Notice of intent to negotiate a contract under this section shall be given in
20 accordance with AS 38.05.945.

21 () The commissioner may negotiate a sale of timber under this section if g
22 prospective purchaser agrees to use to thd nytUHOTIf axienfcatn TTWESPMIfty»yraeticrin@r
23 the timber subject to the sale for the local manufacture of high value-added wood
24 products.| The*8aRDtttwioncr shall determine the maximum amount of the timber being
25 sold that is commercially practicable to use for those purposes and make the use of
26 that percentage of the timber for those purposes a term of the contract, hi evaluating
21 proposals, the commissioner shall take into account the proposed manufacture of other
28 value-added wood products to be produced under a negotiated contract,

29 (d) Before a sale may be negotiated under this section,

30 (1) the area of the sale must be designated for forestry purposes by a
31 valid, existing area plan adopted under AS 38.04; and

CSHB 344(RES) -2-
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(2) the requirements of AS 38.05.112 and 38.05.113 must be met,

(e) In making the best interest finding required by AS 38.05.035(e) and this
section, the commissioner shall consider, in addition to other factors,

(1) the direct economic benefit from the local manufacture of high
value-added wood products as a result of the sale;

(2) the direct economic benefit from other local processing of the
timber to be undertaken by the purchaser as a result of the sale, including the
manufacture of other value-added wood products in addition to high value-added wood
products;

(3) the likelihood of commercial success of the locally manufactured
high value-added wood products and other value-added wood products;

(4) the extent to which the sale is likely to result in the creation and
maintenance of a stable local job base;

(5) the existence of adequate protection measures to ensure the
sustainability of fish and wildlife habitat and populations and continuation of other
uses of the area subject to the negotiated sale;

(6) the stumpage retum to the state; and

(7) any other reasonably foreseeahle henefits to the state and local
economies from the sale.

(f) As part of the timber sale negotiations authorized by this section, the
commissioner may require a prospective purchaser negotiating a timber sale contract
to submit financial and technical data that demonstrates that the requirements of this
section have been or will be met. Upon the prospective purchaser's request, the
commissioner shall keep data provided by the purchaser confidential in accordance
with the requirements of AS 38.05.035(a)(9).

(9) If the commissioner determines that additional analysis is necessary in
order to complete the best interest finding for a sale under this section, the
commissioner may require the prospective purchaser to retain and pay for the services
of a contractor to assist the commissioner in evaluating the proposed negotiated sale
and financial and technical data relating to the proposed sale. The contractor shall be
selected by the prospective purchaser from a list of consultants in forestry and timber

-3- CSHB 344(RES)
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economics provided by the commissioner. I the commissioner requires a prospective
purchaser to retain the services of a contractor under this subsection, the commissioner
shall determine the scope of the work to be performed by the contractor.

(h) Under this section, a performance review shall be completed not more than
five years after a timber sale control is entered into by the department to ensure that
the purchaser is performing in accordance with the terms of the contract,and to
determine if an updated forest land use plan under AS 38.05.112 is neededTIf the
commissioner determines that the

(1) purchaser is not performing in accordance with the contract, the
commissioner may terminate the contract;

(2) contract conflicts with the current forest land use plan, the
commissioner may terminate the contract if the conflict cannot be resolved, provided
that the commissioner may not terminate a contract under this paragraph for lack of
timber until the commissioner has made a good faith effort to find suitable replacement
timber.

(i) A timber sale negotiated under this section does not affect other timber
harvest programs under AS 38.05.110 - 38.05.120.

(j) A purchaser may not be a party to more than one contract under this
section at any one time,

(k) In this section,

(1) "high value-added wood product" means kiln-dried or commercially
dried lumber, interior finish paneling, and trim, flooring, doors, and windows, cabinet
stock, furniture, musical instruments or parts of instruments, toys, tools and
implements, ready-to-assemble building kits, vencor, plywood, finger-jointed lumber,’
house logs, and other similar finished wood products specified by the commissioner
by regulation and, for deciduous aspen, poplar, and high defect birch, includes
engineered wood products and paneled wood products;

(2) "other value-added wood product" means pulp, chips, waferboard,
chipboard, fiberboard, green lumber, cants, slabs, or planks intended for remanufacture
and other similar wood products specified by the commissioner by regulation.

* Sec. 3. Notwithstanding AS 38.05.123(a), added by sec. 2 of this Act, the commissioner

CSHB 344(RES) -4-
N .
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may negotiate no more than two sales of timber for local manufacture of high value-added
timber products under AS 38.05.123 in each region of the state in calendar years 1996, 1997,
and 1998,

5. CSHB 344(RES)
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HOUSE BILL NO. 344
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced:  5/10/95
Referred:  Resources, Finance

A BILL
FOR AN ACT ENTITLED
"An Act authorizing the commissioner of the Department of Natural Resources
to negotiate and enter into timber sale contracts that provide for local
manufacture of high value-added wood products; and establishing an Alaska Forest
Products Research and Marketing Program within the Department of Commerce

and Economic Development.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS AND PURPOSE. The legislature finds that it is
in the hest interests of the people and economy of Alaska to encourage the establishment and
sustainable operation of local timber processing facilities in Alaska to produce high value-
added wood products and other value-added wood products from timber cut on state lands.
One means of encouraging such facilities is through the use of incentives offered through
negotiated timber sale contracts. The value-added use of timber harvested in Alaska is
intended to foster a stable, small-scale, locally run, finished wood products industry that will

HBO0J44a -1- HB 344



1 provide maximum opportunities for Alaskan jobs without significantly adversely impacting
2 fish and wildlife habitat,

3 *Sec. 2. AS 38.05 isamended by adding a new section to article 4 to read:

4 Sec. 38.05.123.  NEGOTIATED TIMBER SALES FOR LOCAL
5 MANUFACTURE OF WOOD PRODUCTS, (a) Notwithstanding the provisions of
6 AS 38.05.115 and 38.05.120, and upon a finding that the sale is in the bestinterest of
1 the state, the commissioner may negotiate a sale of timber for use in the local
8 manufacture of high value-added wood products. A timber sale contract entered into
9 under this section may provide for a harvest of up to five million board :feet of timber

10 each year, consistent with sustained yield principles, and may be for a term of up to
1 10 years. Initial stumpage rates for a contract under this section shall be determined
12 by negotiation but may not be less than the base price for the area as established under
13 regulations adopted by the commissioner. A contract under this section shall provide

14 that stumpage rates shall be redetermined by negotiation at least once every three years

15 during the term of the contract, to reflect changes in market conditions; the

16 redetermined rates may not be less than the base price for the area as established under

17 regulations adopted by the commissioner. / /-w

18 (b) Notice of intent to negotiate a contract under this section shall be given in
19 accordance with AS 38.05.945.

20 (c) The commissioner may negotiate a sale of timber under this section if the
21 prospective purchaser agrees to use at leas| 50 percent of the timber subject to the sale
22 for the local manufacture of high value-added wood" products. N

23 (d) Before a sale may be negotiated under this section,

24 (1) thearea of the sale must be designated for forestry purposes by a
25 valid, existing area plan adopted under AS 38.04; and

26 (2) therequirements of AS 38.05.112 and 38.05.113 must be met.

21 (e) In making the best interest finding required by AS 38.05.035(e) and this
28 section, the commissioner shall consider, in addition to other factors,

29 (1) the direct economic benefit from the local manufacture of high
30 value-added wood products as a result of the sale;

31 (2) the direct economic benefit from other local processing of the

HB 344 -2- HBO344a
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timber to be undertaken by the purchaser as a result of the sale, including the
manufacture of value-added wood products other than high value-added wood

products;
(3) the likelihood of commercial success of the locally manufactured

high value-added wood products and other value-added wood products;

(4) the extent to which the sale is likely to result in the creation and
maintenance of a stable local job base;

(5) the existence of adequate protection measures to ensure the
sustainability of fish and wildlife habitat and populations and continuation of other
uses of the area subject to the negotiated sale;

(6) the stumpage return to the state; and

(7) any other reasonably foreseeable benefits to the state and local
economies from the sale.

(f) As part of the timber sale negotiations authorized by this section, the
commissioner may require a prospective purchaser negotiating a timber sale contract
to submit financial and technical data that demonstrates that the requirements of this
section have been or will be met. Upon the prospective purchaser's request, the
commissioner shall keep data provided by the purchaser confidential in accordance
with the requirements of AS 38.05.035(a)(9).

(g) If the commissioner determines that additional analysis is necessary in
order lo complete the best interest finding for a sale under this section, the
commissioner may require the prospective purchaser to retain and pay for the services
of a contractor to assist the commissioner in evaluating the proposed negotiated sale
and financial and technical data relating to the proposed sale. The contractor shall be
selected by the prospective purchaser from a list of consultants in forestry and timber
economics provided by the commissioner. If the commissioner requires a prospective
purchaser to retain the services of a contractor under this subsection, the commissioner
shall determine the scope of the work to be performed by the contractor.

(h) No more than five years after a timber sale contract is entered into under
this section, a performance review shall be completed by the department to ensure that
the purchaser is performing in accordance with the terms of the contract. If the

MB 344
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commissioner determines that the purchaser is not performing in accordance with the
contract, the commissioner may terminate the contract.

(1) A timber sale negotiated under this section does not affect other timber

harvest programs under AS 38.05.110 - 38.05.120.

(j) A purchaser may not be a party to more than one contract under this
section at any one time.

(k) In this section, "high value-added wood product" means kiln-dried or
commercially dried lumber, interior finish paneling and trim, flooring, doors and
windows, cabinet stock, furniture, musical instruments or parts of instruments, toys,
tools and implements, ready-to-assemble building kits, and other similar finished wood
products specified by the commissioner by regulation and, for deciduous aspen, poplar,
and high defect hirch, includes engineered wood products and paneled wood products.
Except as otherwise provided in this subsection, "high value-added wood product” does
not include “plywood, pulp, chips, waferboard, chipboard, fiberboard, green lumber,
cants, slabs, or planks intended for remanufacture, and other similar wood products
specified by the commissioner by regulation.

* Sec. 3. AS 44.33 is amended by adding a new section to read:

HB 344

ARTICLE 10. ALASKA FOREST PRODUCTS
RESEARCH AND MARKETING PROGRAM.

Sec. 44.33.900. ALASKA FOREST PRODUCTS RESEARCH AND
MARKETING PROGRAM, (a) The Alaska Forest Products Research and Marketing
Program s established in the Department of Commerce and Economic Development.

(b) The program is established to provide a statewide information clearinghouse
and coordinator to gather and disseminate information relating to research and
development, including technical, logistical, financing, marketing and other relevant
information regarding the manufacture of specific value-added wood products and the
establishment of new high value-added manufacturing facilities in Alaska, and to assist
in coordinating existing research and development efforts by state and federal agencies
and other public and private entities.

(c) The program coordinator shall identify unfilled needs and problems
impeding the development of a high value-added wood products industry in Alaska,

oJ- H00344a
New Text Underlined (DELETED TEXT BRACKETED)



1 gather information and conduct analyses, and propose solutions by exploring successful
2 models in other states and nations.
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TONY KNOWLES, GOVERNOR

COASTAL REGIONAL OFFICE

DEPARTMENT OF NATURAL RESOURCES 400 WILLOUGHBYAVE., 3RD FLOOR
JUNEAU, ALASKA 99801
PHONE: (907)465-2491

DIVISION OF FORESTRY F A X (907)536-3113

February 8 , 1996

The Honorable Bill Williams

Co-Chair, House Resources Committee
Alaska House of Representatives
Room 128, State Capitol

Juneau, Alaska 99801-1182

The Honorable Joe Green

Co-Chair, House Resources Committee
Alaska House of Representatives
Room 128, State Capitol

Juneau, Alaska 99801-1182

Dear Representatives Williams and Green:

At the request of the administration, the board of forestry examined HB344. The
administration values the consensus process used by the board of forestry. The
board represents a broad spectrum of public forest users.

For HB344, the board held a special meeting for public input followed by a second
meeting at which recommendations were prepared. In addition to the board hearing
oral comment, receiving written comment and having discussions with members of the
public, we talked with small mill operators. A summary of the public input collected by

the board is attached.

The board believes that the fundamental idea of the administration to develop more
Alaska jobs for the amount of timber harvested is sound. The board had no difficulty
developing a consensus on the basic concepts of HB344.

All recommendations for changes to HB344 were made in the form of motions at a
properly noticed public meeting. The recommendations are respectfully submitted to
the House Resources Committee for consideration. All motions received unanimous

consent.



INDUSTRY SUBSIDIES

The board talked about the future difficulties associated with establishing an industry
based upon governmental subsidies. The board wanted to caution against turning the
part ofthe forest industry that relies on state timber into a subsidized industry. The
forest products industry that purchases state timber is not subsidized and the sale of
state timber gives a net financial return to the state without consideration of any of the

other benefits.
Motion #1

The board recommends that language be added to section 1
of the bill, legislative findings and purpose, making it clear
that the only incentive intended to be offered is a reduction in
the stumpage price for the timber.

RELIABLE TIMBER SUPPLY NECESSARY FOR VALUE-ADDED INVESTMENT

The board recognized that the single most important requirement of a value-added
wood processing industry is a long-term reliable supply of timber. The board heard
that from the public. At the same time, the board heard and is aware that there is
always a tension between people who need timber from the public forests and people

who use the forests for other purposes.

Motion #2

In the purpose section include that this bill is meant to
provide a steady, reliable supply of timber at a reliable rate
over a period oftime to the purchaser of the timber.

NEED FOR A BETTER UNDERSTANDING OF THE TOREST INDUSTRY

The board heard of a diversity of opinion as to why there is a round-log export industry
and there is only a small amount of value-added wood products processing. The
board felt that HB344 represents a step in a process and that a better understanding
will be gained over time. The board recognized that the administration began a
process for forest industry development right from the beginning; first investigating the
loss of sawmill employment in Wrangell (even before the first day of the
administration); looking at the industry state-wide during the transition process;
followed by the forest products marketing sector report; and, having evolved to the

introduction of HB344.
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The barriers to the development of this type of industry be
studied in an economic study sponsored by the Alaska
Forest Products Research and Marketing program (under
Article 10).

The board understood that the intent of the bill would not prohibit the export of some
portion of that timber to make the sale commercially practicable.

CONCERN ABOUT HIGH-GRADING STATE TIMBER

The board had a concern that the tool of negotiated sales offered by the bill not lead to
the department offering only the very best stands of timber, thereby high-grading the
timber owned by the state. Therefore, the board wants to ensure that the forest
resources are not significantly adversely impacted by value-added timber sale

contracts.
Motion #4-:
Add to line 2 on page 2 "and the forest resources."

The sentence would now read:

The value-added use of timber harvested in Alaska is
intended to foster a stable, small-scale, locally run, finished
wood products industry that will provide maximum
opportunities for Alaskan jobs without significantly
adversely impacting fish and wildlife habitat and the forest

resources.
MATCHING VALUE-ADDED PROCESSING TO THE QUALITY OF THE TIMBER

The board spent a great deal of time discussing the requirement in the bill to use at
least 50 percent of the timber in high value-added wood products. The board heard
that this percentage did not relate to the timber resource found in Alaska. That is
particularly true for state-owned land. The board felt that giving discretion to the
commissioner is the best solution to this problem.

The board added four products to the list of high value-added products after hearing
that those products have some potential to provide jobs for Alaskans. Those products



are veneer, plywood, finger-jointed lumber and house logs.

For at least two reasons, the board felt that some recognition of the manufacture of
commodity products from state timber is desirable. One reason is that no Alaskan
industry can be created except one that uses that type of timber found growing in
Alaska. The other reason is that the bill emphasizes the encouragement and
operation of processing facilities to produce other value-added products as well as
high value-added wood products. See Page 1, Line 10, of the bill.

Therefore the board felt that replacing Section 2(b) and (k) is required:
Motion #5:

The commissioner may negotiate the sale of timber under
this section if the prospective purchaser agrees to use, to
the maximum extent commercially practicable, the timber
subject to the sale for the local manufacture of high value-
added wood products. The commissioner shall determine
the maximum amount of the timber being sold which is
commercially practicable to use for those purposes and
make the use of that percentage of the timber for those
purposes a term of the contract. In evaluating proposals,
the commissioner also shall take into account the proposed
manufacture of all other value-added wood products to be
produced under any negotiated contract under this section.

(k) In this section, “high value-added wood product" means
kiln dried or commercially dried lumber, interior finish
paneling and trim, flooring, doors and windows, cabinet
stock, furniture, musical instruments or parts of instruments,
toys, tools and implements, ready-to-assemble building
kits, veneer, plywood, finger-jointed lumber, house logs,
and other similar finished wood products specified by the
commissioner by regulation and, for deciduous aspen,
poplar, and high defect birch, includes engineered wood
products and paneled wood products. In this section,
“other value-added products" means chips, pulp,
waferboard, chipboard, fiberboard, green lumber, cants,
slabs or planks intended for remanufacture, and other
similar wood products specified by the commissioner by

regulation.



NEED FOR PERIODIC PUBLIC REVIEW VERSUS A RELIABLE TIMBER SUPPLY

The board discussed the need for periodic public review of a long-term resource
development on public land and the counter posing need for a long-term, reliable
supply of timber which is necessary for investment in value-added processing

facilities.
Motion #6

(h) No more than five years after a timber sale contract is
entered into under this section, a performance review shall
be completed by the department to:

(1) ensure that the purchaser is performing in
accordance with the terms of the contract;

(2) provide that stumpage rates shall be
redetermined by negotiation to reflect changes in market
conditions. The redetermined rates may not be less than
the base price for the area as established under regulations
adopted by the commissioner; and

(3) shall be subject to an updated Forest Land Use
Plan as determined by the commissioner.

If the commissioner determines at any time that the
purchaser is not performing in accordance with the terms of
the contract, the contract may be terminated. If the
commissioner determines at the time of the five-year review
that the contract conflicts with the then-current Forest Land
Use Plan, the commissioner may terminate the contract if
this conflict cannot be resolved. Prior to termination the
commissioner will make a good faith effort to find suitable

replacement timber.

LIMITING THE VOLUME OF TIMBER TO BE DEVELOPED

The board heard public concern about the volume of timber that might be developed
under the bill. The board felt that the best way to answer this concern is to limit the
number of sales in any part of the state. The board recommended a new section be

added to the bill.



Motion #7_

The Board of Forestry recommends that a new provision be
added to Section 38.05.123(a) providing that there shall not
be more than two sales under this section in each region,
as defined in 11 AAC.95.800, in the three years following
the enactment of HB344, and after that three year period
the maximum number of sales in each region under this
section shall be set out in regulations to be adopted by the

commissioner.

The board stands ready to assist you in any further work you might require on HB344
and to work on any forestry matter that you would like.

Ruth Tadda
Board of Forestry Liaison

c: John Shively, Commissioner
Alaska Department of Natural Resources

Board of Forestry



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February :91996
SUBJECT: Local Manufacture of High Value-Added Wood Products

CSHB 344(RES), Draft, Dated 2/19/96
(Work Order No. 9-GH0046\C)

T0: Representative Bill Williams
Attn: Cheryl Sutton

FROM: Gerald P. Luckhaupt
Legislative Counsel

Enclosed is the draft committee substitute you requested. | have one comment concerning
the bill. There is a risk that the provisions of this bill requiring local manufacture may
violate the interstate commerce clause of the United States Constitution.I' While the state
can try to craft an argument that the bill is not unconstitutional, if | were a betting man I'd
probably put my money on a court finding the bill unconstitutional. My concern in this
area is hased upon the decision of the United States Supreme Court in South-Central
Timber Development hr. v. Wunnicke, 467 U.S. 82, 81 L.Ed. 2d 71, 104 S.Ct. 2237
(1984).2 1 do believe the state could provide that in-state or local processing of timber

"'| ‘assume that this is what Governor Knowles is referring to on page 2 of his
transmittal letter for HB 344 where he says: "My Administration will be working with the
fxlglsk? |Congressnonall delegation to ensure that appropriate-related changes are made to
ederal law."

~ 2As anote, the state currently has a regulation, 11 AAC 71.230, that addresses the
subject of "primary manufacture” or partial processing of timber offered for sale by the
state. The regulation says:

~ PRIMARY MANUFACTURE OF TIMBER, (a) The
director will, in his discretion, require the primary manufacture of
timber removed under this chapter [11 AAC 71] be accomplished

within the state to the extent consistent with law. _
~(b) For the purposes of this section, the director will
consider timber which has been manufactured into a product for use
without further processing as having been primarily manufactured
only if the director determines that there is a market for the

(continued...)



Representative Bill Williams
February 19, 1996
Page 2

could be a factor the commissioner considers in .determining whether to enter into a
negotiated sale of timber for local manufacture of high value-added wood products. The
consideration of this as one of many factors, while not actually requiring it as a contractual
provision, would probably not run afoul of Wunnicke.

The United States Supreme Court in Wunnicke found Alaska s primary manufacture
requirement embodied in 11 AAC 71.230 unconstitutional. Briefly summarized, the court
first found that Congress had not authorized Alaska's primary manufacture requirement.
While the court found evidence (in a series of annual riders attached to federal
appropriation Acts in the preceding decade) of a clearly denned federal policy imposing
primary manufacture requirements as to timber taken from federal lands in"Alaska, in
order for the state's regulation to be removed from the reach of the Commerce Clause of
the United States Constitution,2 it required that Congressional intent to allow state
regulation over a facet of interstate commerce must be unmistakably clear. The court
concluded that Congress had acted only with respect to activities on federal lands and
determined that its authorization, by silence, of similar activities on non-federal lands
could not be inferred.

J...continued)
product.

At 11 AAC 71.910(11) there appears this definition of “"primary manufacture";

"primary manufacture" means manufacture which is first in
order of time or development; the term N _

(A) when used in relation to a saw milling operation,
means the hreakdown process in which logs are reduced in size . . .
to the extent that the residual cants, slabs, or ﬂl_anks do not exceed
a nominal eight and three-quarters inches in thickness;

(B) when used in relation to a pulp operation, means
the breakdown process to the point at which wood fibers have been
separated; _ _ _

(C) when used in relation to an operation for veneer
for plywood production, it means the production of green veneer;

(D) when used in relation to poles or piling, whether
treated or untreated, means manufacture for the purpose of use as
poles or piling; and _ _ _ _

(E) when used in refation to timber processing
wastes, means manufacture into chips.

2 Atticle I, section 8, clause 3 provides, in pertinent part, that the United States
Congress may "regulate commerce with foreign nations [and] among the several states



Representative Bill Williams
February 19, 1996
Page 3

The court then rejected Alaska's further assertion that its restrictions on the export of
unprocessed timber from state-owned land was exempt from Commerce Clause scrutiny
under the so-called "market-participant doctrine.The court could not fmd evidence that
Alaska was, in fact, a participant. Instead, the court opinion declared:

%DJ_ownstream restrictions have a greater regulatory effect than do
Imitations on the immediate transactions. Instead of merely choosing its
own trading partners, 'he State is attempting to govern the private, separate
economic relationships of its trading partners; that is, it restricts the post-
purchase activity of the purchaser, rather than merely the purchasin

activity. In contrast to the situation in White fv. Massachusetts Council 0
Construction Employees. Inc.. 460 U.S. 204, 75 L.Ed.2d 1, 103 S.Ct.
1042 (1983)], this restriction on private economic activity takes place after
the completion of the parties' direct commercial obligations, rather than [as
in Whitel during the course of an ongoing commercial relationship in which
the city retained a continuing proprietary interest in the subject of the
contract. In sum, the State mav_not_avaiL itself oLthe_markeUparticioant
doctrine to immunize its downsfream regulation of the timber-processing
market in which it is not a participant.

Southcentral Timber Development. 81 L.Ed.2d at 84 (emphasis added, note omitted). £

- - Case law makes clear that, if a state acts in a market as a participant, as
distinguished from its exercising its role as a regulator, the Commerce Clause places no
restrictions on the state's activities. Hughes v. Alexandria Scra? Corp.. 426 U.S. 794,
49 L .Ed.2d 220, 96 S.Ct. 2488 (1976), Reeves. Inc. v. Stake. 447 U.S. 429, 65 L.Ed.2d
244,100 S.Ct. 2271 (1980), White v. Massachusetts Council of Construction Employers
InSL, 460 U.S. 204, 75 L.Ed.2d 1, 103 S.Ct. 1042 (1983). The cases all considered
factual situations in which ﬂovernment expenditure of public money for commercial
purposes yielded benefits that the govemnments wished to keep within the affected
communities.

2/ And, the court cautioned,

~This is not to say that the State could evade the reasoning of
this opinion by merely including a provision in its contract that fitle
does not pass until the processing [of the t|mber} is complete. 1t is
the substance of the transaction, rather than the fabel attached to it,
that governs Commerce Clause analysis.

Southcentral Timber Development, 81 L.Ed.2d 84, n. 11,



Representative Bill Williams
February 19, 1996
Page 4

Finally, the court summarily rejected the state's further contention that the restriction does
not impose a burden on interstate or foreign commerce.

In the intervening years, relying on the opinion cited, the Alaska Department of Natural
Resources has not implemented its regulation.6

| wish | could tell you that the "market participation" exception has been substantially
altered by one or more intervening court decisions so that another effort to craft a primary
manufacture requirement might be brought within a refashioned, hroadened definition of
"market." But Southcentral Timber Development appears to have been the last word from
the Court on the subject, and | think we should understand that the Court is highly unlikely
to look kindly on further state efforts aimed at regulating commercial activity involving
resources that happen to be found on state land.  The earlier decisions infer that the Court
may be willing to accept more modest efforts limited to those with whom government
engages as a business participant including, especially, instances in which the government
commits to expenditure of public money In conjunction with those commercial efforts.-

filln the other Western states, with one notable exception, the recent trend has been
to ban the sale ard export of unprocessed timber. Under the Forest Resources
Conservation and Shortage Relief Act of 1990, a series of provisions set out in 16 U.S.C.
620 et seq., effective in January, 1991, extended an existing ban on unprocessed log
exports from federal lands in the 11 contiguous Western states, directed the U.S. Secretary
of Commerce to ban all exports of unprocessed timber from these 11 states with annual
sales volume of 400 million board feet or less, but allowed a partial sale of unprocessed
timber from states with sales exceeding that volume (to the amount of not more than 25
Ferpentofunprocessed timber). 16 U.5.C. 620a - . In essence, the provision favored
imited continued sales of unprocessed timber from state and private lands only in
Washington; one rationale offered was that revenue from these sales provided substantial
supé)ort for public education in that state and helped a number of counties with substantial
lands that were under timber harvest to meet the costs of a range of other general
%overnment services.  Very recently, however, on October 23, the Secretary of
.ommerce, a(_:tmg? under authority given elsewhere in that Act, terminated even' this
limited exception for export of unprocessed timber from Washington by making the ban
on those sales total. The statutory provisions and the secretary's orders were struck down
as violative of the Tenth Amendment by the Ninth Circuit Court of Af£ea|s in Board of
Natural Resources of Washington v. Brown. 992 F.2d 937 (9th Cir. 1993).

TThe argument can be made if expenditure of state funds qualifies the state as a
market participant then foregoing the receipt of state funds should qualify the state as a
market participant also. Therefore, if the state were to provide incentives that involved
foregoing the receipt of state funds, for example by providing for the sale of timber at less
than fair market value, then the state is economically involved as a market p?rumtpant gno)l

continued...



Representative Bill Williams
February 19, 1996
Page 5

The negotiated sales and decisions to enter into them could be considered to be just such
a situation where the state is involved as a business participant with the logger. As such,
a provision that allows or requires the commissioner to consider where the timber will be
processed may be permissible. But I'm not convinced that a provision of a local
manufacture negotiated sale that requires in-state processing could be enforceable as |
don't believe that that situation would be distinguishable from the downstream regulation
condemned by the Supreme Court in Wunnicke. See infra, p.3-4 and footnote 4.

GPL klb
96-115.klb

_1...continued) L
a requirement of primary or local manufacture should be permissible. I do not know what

the Iikelihood of success for this argument is, | only know that facially it appears to meet the
requirements for the market participant doctrine.
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Juneau
May 9, 1995

The Honorable Gail Phillips
Speaker of the House
Alaska State Legislature

State Capitol
Juneau, AK 99801-1182

Dear Speaker Phillips:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am transmittinﬂ a bl
that establishes a new negotiated timber sales program for state land managed by the
Department of Natural Resources. This bill addresses the need to stimulate local, small
scale value-added processing of Alaska's forest resources and to foster creation of Alaskan
jobs. With the introduction of this bill, we seek to provide a new focus on how timber
should be managed in Alaska by providing more jobs from timber cut on state lands by
encouraging industries diat process high-value fmished wood products. At the same time,
this legislation provides direction on management of our forests to preserve fish and wildlife
habitat anc other uses of the forest including tourism, fisheries, personal and family uses
including hunting and fishing.

The goal of my Administration in proposing this bill is to develop sound long-term strategies
for managing Alaska's forest resources so as to provide the highest and best economic uses
in local communities that are dependent on timber resources while maintaining other
Alaskan uses through the constitutionally mandated sustained yield principles. The attached
bill maximizes the opportunity for employment while minimizing the impact on other uses
of our state forests.

| am introducing this legislation in the final days of the session because it is my
understanding that the legislature will be holding hearings on timber over the interim arid |
think it is critical that the new directions embodied in this bill are considered in the
discussions of the legislature.

The bill has two main components:

3 provisions for incentives for local manufacture of high value-added wood products
and other value-added wood products from timber on state lands and authonzm? use
ofsuch incentives in awarding special negotiated timber sale contracts (sec. 2 of the



The Honorable Gail Phillips
May 9, 1995
Page 2

bill

[ creation of an Alaska Forest Products Research and Marketing Program within the
Department of Commerce and Economic Development to coordinate research and
marketing efforts related to value-added manufacturing of AJaska wood products

(sec. 3 of die hill).

An uncertain supply of timber is one of the)orimary factors limiting the development of high
value-added wood products manufacturing facilities in the state. To address this problem,
sec. 2 of the ill proposes a new special negotiated timber sale program for timber destined
for local manufacture of high value-added wood products. Contracts negotiated under this
section may be for the harvest of up to five million board feet of timber each year for up to
10 years. Stumpage rates would not be less than the base price established under
regulations. Planning for this program by the Department of Natural Resources also will
take into account sustained yield principles of timber harvest, the need for {orotectlon of fish
and wildlife populations and habitat and maximizing opportunities for public uses of the
state's forests. The same public comment will apf)ly to the planning process as it is does
with sales conducted presently. Existing forest planning requirements would apply to these
new negotiated sales and other timber sales programs would not be affected.

To participate in a negotiated timber sale authorized in sec. 2 of the bill, the prospective
purchaser must agree to use at least 50 percent of the timber from the sale for the local
manufacture ofhigh value-added wood products. In determining whether it is in the state's
best interest to enter into a sale contract under sec. 2, the commissioner is to consider the
economic henefits to the region from the local manufacture of the high value-added wood
products as well as from the local manufacture of other value-added wood products; the
commissioner also must ensure the sustainability of fish and wildlife populations and habitat
and other uses of the forest. My Administration will be working with the Alaska
Congressional delegation to ensure that appropriate related changes are made to federal law.

Section 3 of the bill establishes an Alaska Forest Products Research and Marketing Program
to encourage in-state processing of Alaska timber into value-added wood products. The
program coordinator is to gather and disseminate existing information related to the
manufacture of value-added wood products and to identify unfilled needs and problems,
conduct analyses and propose solutions to assist local manufacturers. This program will be
accomplished through an existing position in the Department of Commerce.

The Frovisions proposed in this bill WiIIKrovide a mechanism for encouraging the
development of Alaskan businesses and Alaskan jobs, and will establish a new timber sales
Program as a means of encouraging local processing. It should help address the crisis that
aces Alaskan communities that are hugely dependent on tlie jobs the forest products
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industry provides. | urge your favorable action on this bill.

Sincerely,

Governor



Knowles' Administration testimony on Governor's House Bill 344 (Value-
Added Timber Bill) presented to the House Resources CommitteeJAegtiiLg
of 9/19/95 In Fairbanks.

Presented on behalf of the administration by Marty Rutherford, Deputy
Commissioner/Department of Natural Resources



H. B. 344

Testimony on the Governor's Value-Added Legislation

The Governor introduced this legislation in response to concerns
of members of the timber industry that we better utilize the
timber that is cut in Alaska. |[In particular, Steve Seley from
Seabourne Lumber in Ketchikan had brought to our attention that we
should find ways to encourage value added processing so that the
forest products industry in Alaska could grow. The premise of the
legislation is that the forest products industry be provided the
tools to create more jobs in Alaska per board feet of timber
harvested while at the same time minimizing impacts to fish and
wildlife. We have seen figures that would lead us to believe that
with certain types of value-added processing we could see as many
as 4 times the number of jobs from high value-added processing
versus the export of timber. The point we*d like to make is that
iIT we can just double the number of jobs in Alaska®"s forest
products industry, it will be a significant achievement.

Before introducing this legislation we received comments from the
timber industry, other state and federal agencies, and the
environmental community. Although we have not addressed every
concern, we have gone to a great deal of effort to find the
balance between all of these interests. H.B. 344 is not an end
product. This represents our best response to what we think we
heard from the many constituents who want better utilization of
state timber. We want to see this issue on the table and a good
discussion to occur about the goals of the legislation.

This bill provides incentives to the timber industry, it is not a
mandate to eliminate log exports or change the forest products
industry. We do not want to ban export nor do we want to require
value-added processing, rather we wanted to help make it more
economic to do in state processing of our timber rather than
exporting it to Japan or the Pacific Northwest. This is simply a
tool, a way to encourage high value-added processing.

Under the bill timber sales can be negotiated rather than going
through a competitive bid process. The Commissioner could
contract with a private entity to supply timber to help them get
started iIn a high value-added processing business. This would
result in more jobs per board foot. The size of the sales are
relatively small, but result in the employment of more Alaskans
whille minimizing the export of timber from state lands.



Specifically, the legislation provides for the following:

Gives the DNR Commissioner the ability to enter into long-
term timber contracts, of no greater than 5 million board feet,
and no longer than 10 years, for companies that guarantee that
no less than 50% of the timber will be used for high value-added

wood products;

I might add that we don"t intend that 5 million board feet per
year is enough to supply all the wood need of some types of
value-added processing. However, a company that has a certainty
of supply for a substantial part of its needs are in a very good
position to compete on the open market for timber sold by
private and public timber owners. Very few wood users receive
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e Establishes the Alaska Wood Products Research and Marketing
Program in the Department of Commerce and Economic Development;

Defines high value-added wood products as plywood, kiln dried
lumber, interior finish paneling and trim, flooring, doors and
window cabinets, furniture, musical instruments, and other
similar finished wood products specified by the Commissioner by

regulation.

I might note that within the definition of high value-added wood
products, we made special provision for Interior Timber.

Al Pagh, and a number of other people who have a great deal of
experience in the Interior woods, have told us that in order to
have a healthy forest and a healthy forest industry, we need to
have a market for the hard wood. DNR Foresters agree. While
much of i1t is second growth, the hardwood is over-mature and
consequently it is of low overall economic value. The only
known use for that resource is iIn the manufacture of plywood
substitutes such as material used for sheathing and
underlayment, commonly called waferboard and oriented strand
board. While not commonly considered a high value-added wood
product, that product is the highest value for the resource we
have in the Interior. Also, the manufacture of plywood
substitutes usually includes the use of recycled wood with
offers benefits to the community. And, using the hardwood is
very compatible with wildlife management and provides access to
firewood and higher value spruce for a variety of users.

In closing 1°d like to reiterate that this bill represents what
the Knowles®™ Administration is hearing about the use of state
timber. But this is the beginning of a process. We thank you for
this hearing today and the interest the House Resources Committee

has shown iIn state timber.
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May 5, 1995

Representative Scott Ogan
Alaska State Legislature
State Capitol, RM 409
Juneau, AK 99801

Dear Representative Ogan:

I would like to take this opportunity to commend you on your concerns regarding in-state
orocessmg of State of Alaska timber and corresponding legislation supporting such measures as
found in SB 16. | believe any opportunity that the State of Alaska has to make available a
supply of timber to statewide sawmills for further processing should be condoned and any
legislation, namely SB 16, should be utilized as a vehicle for causing this in-state manufacture

ideal to transpire.

| have enclosed for your review a copy of a recent paper placed into circulation by Seley
Corporation. This document is a proposal asking the State of Alaska to pursue two avenues: 1)
the best opportunities to make available a supply of timber from State lands to statewide
sawmills and similar processing operations and couple with this approach a recognition ot the
importance of the timber industry in Alaska and the reliance upon Federal timber holdings and
2) the potential of incorporating secondary manufacturing of Alaska based timber prior to sale in

either domestic and/or international markets.

The first objective asks that the State of Alaska, primarily through the Governor’s office,
acknowledge and support the timber industry in the State of Alaska and recognize its importance
to socio-economic levels in timber dependent and other surrounding communities. This will be
accomplished by seeking a guaranteed suppiy of timber from State of Alaska lands which will be
sought for creating a secondary manufacture forest products industry in the State of Alaska
Through an incentive based program. Alaska wood species wouid be suoject to secondary
manufacturing, producing a high value added wood product prior to entering either domestic or
international markets.

The benefits to such a program would be withessed through timber receipts to communities,
increased employment figures, business loans from regies: financial lending institutions,
increased s~Jil business entrepreneurial enterprises, and the incorporation of a finished Alashan
Forest Products industry. Further State of Alaska support should be shown through the
recognition of importance of the Federal timber sale program on the Tongass and Chugach
National Forests and the Forest Service's recent inability to meet both the operator and market
demand for a viable and economic timber supply.

The second objective states the need for incorporating a secondary manufacturing plant in
Alaska. The basis for a productive secondary manufacturing wood products industry is
installation of a lumber kiln drying facility. Installation of a kiln drying facility will dry Alaska
timber to a point where it will be workable by cottage industry into such products as dimensional



lumber, interior panels, molding, flooring, window and door components, musical instrument
componentry and many other products.

| believe that the time is right for the incorporation of a secondary manufacturing industry in
Alaska. The only way for an expansion of industry such as this to occur and operate without
economic strife is to ensure a fiber supply; this will aid timber operators by enabling them to
justify the financing needed to build such manufacturing facilities. Assistance in the timber
supply crisis can be achieved both through the Governor’s office and timber bills, such as SB 16,

found in the State legislature.

I would ask that you locate a copy of the Governor's recent bill proposal seeking a secondary
manufacturing industry built upon an incentive based, State of Alaska timber sale program. This
bill is conceivable and has proven favorable to a majority of groups in the Alaska timber industry.

I would appreciate the opportunity to meet with you about your concerns and comments
surrounding both the Seley Corporation proposal and the Governor's proposed hill.

Once again, | thank you for your initiative and insight concerning the export of State of Alaska
round log prior to any form of processing.

Sincerely,

Seley Corporation
Seaborne Lumber Company

end: Secondary Manufacturing in Southeast Alaska: A Plan for the Future

cc: Representative Bill Williams
Senator Robin Taylor
Senator John Torgerson
Marilyn Heimari. Off'ca of the Governor



James V. Drew
4725 Villanova Drive
Fairbanks, Alaska 99709

TESTIMONY ON HB 344 _
Alaska House Resources Committee Work Session on Timber
Fairbanks, Alaska
September 19, 1995

| recommend passage of HB 344 by the Alaska State Legislature following changes in
line with those recommended in the resolution relating to HB 344 that was passed by the
Greater Fairbanks Chamber of Commerce.

1. HB 344 provides incentives for the local manufacture of high value-added wood
products in Alaska. Encouragement of value-added industries Is a significant part of
economic development, a process that also createsjobs and opportunities for people.
Economic development involves the production, distribution, and consumption of goods
and services. Both state and local %oyernments support economic development because
it provides income for peaple which, in turn, }Frowdes a revenue base for government to
use in providing services needed by society. The stronger the revenue hase, the better
equipped is government to meet the demands of society.

2. Alaska's timber resources, mana%ed on an intensive and sustained yield basis, can
growde the basic raw materials needed to produce value-added wood products.

ustained %'Ield based on silviculture and modem forest regeneration technoloqy can
maintain this source of raw material for as long as there is a demand for the value-added
products. Thus, the effectiveness of production of high value-added wood products
depends on effective stewardship of the renewable timber base.

3. From a husiness perspective, | support the resolution passed by the Fairbanks
Chamber, including the provision that the words “small scale", “locally run", and
"finished" be deleted from Section 1, page 1, line 13 0fHB 344, L|m|_t|ng1 the
development of value-added wood products to small scale industry will place severe
constraints on the acquisition of investment capital to finance the development of the
industry, and will severely limit the jobs and opportunities for people that the industry
can provide. Given the eX|st_|n%1 fiscal constraints in state government in Alaska, it seems
unlikely that investment capital will be rov!de_d_bK state appropriations. Limiting the
industry to IocaIIY run businesses will also diminish access to investment capital needed
for the successful development of a wood products industry. Moreover, it would seem to
be at odds with the effective, large scale development of petroleum, mining, and tourism
industries in Alaska by national and international firms that are now providing new
wealth and jobs for Alaskans. In addition, limiting value-added wood products to only
finished wood products prevents other Alaskan entrepreneurs from using the resulting

wood products in subsequent manufacturing enterprises.



4. Limiting h|8h value-added wood products industries to those that are small-scale,
locally run, and that produce only finished products will support only a very small annual
timber harvest from state lands. "Some view this as being critically important because
limited forest harvests are perceived to have a minimal impact on'fish and wildlife
habitat and, consequently, on the life style of Alaska residents. An alternative view
supported by forestry experience in other northern countries is that silvicultural practices
based on basic principles in forest ecology can guide forest harvesting and successful
forest regeneration in a manner that will not adversely impact fish and wildlife
pogula}ldol[}s. In fact, certain silvicultural practices significantly enhance habitat for fish
and wildlife.

5. Moreover, if the purpose of HB 344 is to provide incentives for high value-added
wood products industries that will, in tum, provide enhanced economic and societal
benefits for Alaskans, | strongly recommend that negotiated timber sale contracts for the
local manufacture of wood products, as provided in Section 2, page 2, line 9 of HB 344,
be changed from five million to fifteen million board feet of timber each year, as
recommended in the resolution ﬁassed by the Fairbanks Chamber. In addition, | support
the Chamber recommendation that the term of the sale contract be changed from 10to 15
years in Section 2, page 2, line 11 ofHB 344. These changes will improve incentives for
attracting investment capital foT wood Products industries which, in turn, will provide
local johs and the economic benefits ot local manufacturing

6. In line with these benefits, the Fairbanks Chamber recommended redrafting Section 2,
page 4, subsection (k) to recognize that a "high value-added wood product” can include
ve:leer, laminated veneer lumber, and all of the products listed in lines 13-15 except
chips, cants, slabs, or planks. This change will permit the value-added production of
wood products used in the manufacture of a number of products that are purchased
extensively by Alaskans. From a business and marketing perspective, the current
definition of a "high value-added wood product" in HB344 severely limits the economic
viability of value-added wood products Industries the bill is designed to encourage.

1. In summary, | endorse the resolution supporting HB 344 that was passed by the
Greater Fairbanks Chamber of Commerce, pending specific modifications indicated in

the resolution.
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Fairbanks Industrial

Development Corporation

December 11,1995

Dear Gail:
It was good to speak with you at the House [ty und raiser here | Fa|rbanks
e d%ﬁ' 1 i |

conceriing HB 44 theG vernorsvaluea As | mentioned, timber supp 3/
ever thm f we ar? to obtain ern% ande oresémdustry here in the Interior, or for that
ma%er a where else on sﬁat ands.. To thaten starte(gwro mq several gearsa 0
with Senafor Frank on a bill that lead to S 31% Havin ﬁ? hat endeavor, |

very pleased when the Governor proposed his bill [ate i the fast session,

As. | testified before the House Resqurces Committee at a heari e bil] here.in
a|rbanks |tsl?1 beamende as? [Iows a) |ncreasethet|m ervo ume#romS to 15

R ol
chips, they should also be included as a residual by-product

| have been working with tW? forest groducts compameswhwh are ver mterested in
commegrto the | nter| rand bm ing manufactyring facilities - 1T we can assure them the

necess rmsh their mills. ~So it is Important that we get an
?% me HE %to aw3u¥|g ?nexﬁsessmn Iamconm%ntﬁGatt Mlgasamended
ave th L{)arnsan supg rtctour Interior Delegation as well as general support of
House and Senate Majoritie

|f there is any thmﬁ further | candoto assist in the process, do not hesitate to let me
know either directly or through Rep. Kelly.

EonaldL Icketts
xecutive Director

cc. Rep. Pete Kelly
Rep. Bill Williams

516 Seventh Avenue, Suite 330, Fairbanks, Alaska 99701 (807) 462-3185 Fax: (907) 451-9534

i OH iB-JOH 3V:11 2661-51-030



Northern Alaska Environmental Center

218 Driveway Street

Fairbanks, AlaSka99701'2806
Phone: (907)452'5021 Fax: (907)452'3100

E-mail: nacc “cconelorg

House Resources Committee
September 19, 1995
Comments on HB 344

The Northern Alaska Environmental Center opposes efforts to promote and
subsidize the logging industry at the expense of other important forest resources and
uses with Ion? term contracts that make large areas of the state's public forests
available for oggln_(t;._ The long-term contracts on the Tongass should have taught
us how dangerous it is to allow contract obligations and the needs of processing
facilities, rather than sound resource policies, to drive forest management,

Commercial Iog?in? is just one, and in Alaska frequently not the most important
economic one, of a large number of forest resources and uses. Fish, wildlife, water
quality, scenic beauty, wilderness, subsistence, recreation, sport and commercial
fishing, and tourismare all dependent on the state's forests and can be seriously
damaged by large-scale unsustainable logging. All of these uses provide both non-
economic and economic benefits, that should not be threatened by focusing too
heavily on asingle, frequently incompatible use. Any logging that does occur on the
state's Pubhc lands must be sustainable, not just in terms of timber as a commodity,
but in terms of all of these additional resources and uses as well.

When logging is to occur on public lands, however, we agree with the premise of
the proposed legislation, that it makes no sense to export round logs and chips, and
consequently jobs out of the state. H|gh value should be added to a substantial

ortion of any timber that is cut in order to create sustainable jobs for Alaskans.

owever, job creation at any cost is not acceptable. Sustained yield of all forest
resources and uses is essential. Ensuring that sustained yields are maintained will
require not only thr.i possible |mPacts of individual logging sales be carefully
evaluated, but that cumulative effects of logging on nearby private and other public
lands also be fully analyzed.

Recently the Knowles/UImer Administration prepared_verY eloguent testimony
regarding legislation that would affect the Tongass National Forest of Southeast
Alaska, this testimony contained four "hallmarks" which the administration stated
should guide policies’on the Tongass. These hallmarks can and should guide policy
on all forests in the state. Adjusted to reflect a statewide perspective, the hallmarks
which should guide our policies in connection with Alaska's forests include:

printed on recycled paper



1. informed decision-making and prudent management of our
resources through the use of sound science;

2. multiple, balanced and sustainable use of the forests rich resources,
including conservation measures that reflect our concern for future
generations of people who will depend on these resources;

3. a planning process that is inclusive of the many and varied interests
associated with the forest and is designed to foster consensus; and,

4. maximum self-determination for the people of the region with
respect to land management decisions which affect them, and a
minimum of legislative prescriptions from Juneau.

These are the policies by which we should evaluate forest policies. The speakers
before me on the panel asked much of the same.

There are two areas where HB 344 clearly does not live up to the standards of these
hallmarks.

First, the volume figures will result in large-scale loggin _SpageZline 9. Ona
regional level volume levels have a wide rar’ge of variability. For example, here in
the Interior board feet/acre can vary from 3,000 to 12,000. A harvest of five million
board feet could result in nearly 2,000 acres being cut under just one of these
negotiated contracts. The current level of harvest in the Interior off of state land is
about 1,000 acres. One of these contracts could double "he harvest level and two of
them could quadruple it. | have heard the State Forester say a number of times that
he does not believe that the people of the Interior do not have enough trust in the
Division of Forestry to see a dramatic increase in cutting, «md | think that the State
Forester was right.” To push this bill with a maximum cut of five million board feet
goes against the four "ideal” hallmarks of Hood forest policy. A better approach
might be a direct tie to individual stand characteristics (such as species composition
and average board feet/acre). Our bottom line is that contract volumes must be
calculated on a site specific basis to meet sustained yield requirements.

The second area of conflict is with the contract lengths (page 2 lines 10-11). Last
winter two surveys were conducted by separate_Eroups here in the Interior, both
surveys concluded that the community would like to see increased timber
harvesting to supﬁort jobs for Alaskan's (so HB 344 is on target here). The more
detailed survef showed that the community is clearly opposed to long term
contracts and 10 years is along term contract. | believe that the survey results
showed that most of the community would be willing to squort_ thrée year
contracts. Additionally, contract renewals must be tied to objective performance
reviews and standards and include provisions to tie stumpage fees to market price.



Alaska is a big and diverse state, if we read and apply the four hallmarks we will see
that it is almost if not entirely impossible to pick one number as a standard for
anything and apply it to the entire state in any regulation or legislation. If we do
chose one numberas a standard, or cut-off we should be sure that we choose
conservatively on the side of resource protection. For these reasons, we suggest a
change in the wording regarding the percentage of trees used for local h|gh valug-
added wood products (page 2, line 215). More than 50% of the trees should remain in
the state. We recomm end language such as "The Commissioner shall negotiate a
Percentaﬂe of the sale volume that Is designated to h|%h value-added processing so
hat: 1) the Perqentage to high value added is at least b55% and 2) the maximum
percentage feasible is dedicated to high value-added products.

A final change to the language of the bill, suggested by the four hallmarks of an ideal
forest policy, is to add a subsection that requires the state to do a cumulative impact
analysis on all other resources, uses, and interests hefore each sale is negotiated.
This"would include Iook_m([; at other timber activities in the watershed on all land
ownership's. Adding_ this type of language would make this program a model in
forest resource planning.

We do not agree that plywood and kiln-dried lumber are high value-added. If the
intent of this legislation"is to produce more Alaskan jobs per board foot, then
stipulate that high value-added industries are those which use at least use Xworker

hours per board foot.

One last thought 1would like to end with today is that there might be better ways to
encourage local processing and discouraging the exporting of round logs, chips and
jobs. Some of these might include:

Designing timber sales to ensure a supply of timber for the smaller operator.
Providing a framework for pool bonding and insurance.

Providing hidder's incentives to encourage use of Alaska's forest products on state
financed or loan guaranteed projects.

Having DOT build more timber bridges.

Elirgli.nating export subsidization: no loan guarantees, no road credits, no supplying
seedlings.

Providing gradinq 0r engineer a Proval services to help identify structural uses of
locally produced fumber to meet the Uniform Building Code.

Directing the Alaska Science and Technology Foundation to grant fixed percentages
of its support to end-product manufacture.



Creating a Multiple Use of Forest Resources Advisory Committee in the
Commissioner's office; staffed by Forestry, Parks and Outdoor Rec., and other

appropriate divisions.

These are all just the result of a quick brainstorming session, but they illustrate the
point that perhaps we should investigate other alternatives.

We believe that the answer to any problems with the management of our state
forest land does not lie in special‘interest legislation from Juneau, but in broad-based
community ﬁlannmg efforts. The Northern Center believes the impacted people of
the region’should have a magor role in forest management decisions. Local
residents are most directly affected by management decisions and must be fully
involved in the formulation of legislation and agency policies which affect
management and use of the Tanana Valley State Forest. We especially encourage
collaborative efforts such as consensus.bundm%, to bring differing interests together
to mutually resolve problems. We believe that effective public participation will
ultimately lead to management decisions that are best for the forest and the wildlife,
fish, and people that depend on the Forest.

Thank you for the opportunity to testify.

Dan Ritzman _
Boreal Forest Coordinator
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HB-344 - Value Added Forest Products B ill

House Resources Committee Heating
Testimony by Ed Davis, AWRTA Board Member

9/19/95

2would like to (hank the House Resources Committee for providing ihi« opportunity to testify on tho
Value Added Forest Prodnota bilL | would alsolike to thank the Boreel Faces! Council for Inviting
AWRTA to testify ontheirpanel

M g comments relate to the s[%ecifics 0fHB-344, tod u_g Iemerﬁﬁ\x% MOrE Scaeraliredfestimony ex-
préssed earlier by AWRTA member Dave LacoY. In this bigl, a ftwneworic exists for aforest manage-
ment plan that can bocompatible with both the tourismand Umber industries. We offfec cautions sah)poct

for the hlDprovided that potential loophties are cllmimieed, andthat no changes are made to the bi
Whic ﬂ‘gépnnlnetounsrﬁan recreat%naFusesgpﬂa@%egpu qw%rests. Y

MY testimony addresses: ng aloophole which needs to be eliminated* 2) why the current version of this
bill is consistent with AWRTA ?OHQIGS 0a Natural Resources andRoreri Management, and 3) proposed
Changes In thebill which AWRTA finds objectionable.

1) The number of negotiated sales for value-added enterprises appears to be limited only by the
timber harvest schedtles proposed In toe yearpanhpg
e

besh festsctedd Iugdb 5 Ih| ' &&rioﬂeﬂfn?ofﬁtmﬁﬁg%ﬂneed
%ﬁﬁ%ﬁ %M% provides an lfimtratioa Chwhy this cap Is needed,

AWRTA'S undertakln% an evaluation of the impacts ofthis "3 year Pla_n* after extending toe pro-
posed timber harvest rates over a 100 year avera?e timber harvest rotation. The preliminary results
show thatnearly 90% of the projected timber volume s slaed for harvest After afull harvest rota-
tlon,thlswlllleaveonlgre handun?utscrublands with an average of only 2 hords;t),eracre
and amnximumot9 ¢ als%eracre)foraIotherforest XS Including tourism, and recreation.

According to rough calculations, the timbre harvest rates proposed In the "5 year plan* will permit at

least 13 of 20 of these vsiuc added timber sales. | recognize that tholegislature cannot connect the

groblem_s that we have identifiedin this *5 year Plan”. ou cancorrecfa potential loophole In HB-
44 by limiting the?a ne%otlated sales to assure that the% do not lockup publio forests in long term

contracts that w inharm other Industries, tuch as touris
2) The concept behind this bill is consistent with AWRTA's policy statements ft* Natural Resources
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and Forest Management (see attached). We agree with timber harvest piano that me designed to
maximize the number o fJobs for Alaskans petunit of timber harvested.

The forest product marketing efforts proposed la this MU have parallels in the tourism industry. The
Alaska Tourism Marketing Council Is a service provided by state goveranmu which could out be
undcrinViwi by tourism busfcuwsea individually. It is a service thel provide* lu&e dividends for (he
Alaskan cooeomy, and can only bo uadortakoa ooBootxvaly by an agpooy tmh aaATMC. Likowiao a
valite ndderi timber Industry needs a cnlleeriva aflhrt to Identify end develop markets for Alaska’s

value-added forest products.

The Knotty shop and the Alaska Birch Bowl Company « ¢ local examples o f value added forest
productenterprises that art major tourist attractions, and will benefit from this bill.

P Oursu I?tportforthISbIHW?mdbO iminished if 1S modifieq to promote industries thac a) OMit
ar e quantities o chemical pollutants, )reqwrevvmespread andlarge scale ctefttcutting to be
eo?GoraIeal%waWe and/orc rovjde minjmal yuahere o Jobe foe huke}nswnh respect to the
volume of timber volume harv sted (Le. pulp mills, fibarboard plants, owS/wood chip export, etc).

With these footers In mind, AWRTA ofrers Caadoai supportfor HB-344, Thank You
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Alaska Klldsrnes# Recreation, and Tonriraa A ssociation

Natural Resource Policy Statsaent

Tha Alaska wilde.mfIRR Raoraafclon and Touriam Association supports

natural

resource policies which:

1) balance tha competing needs of Alduloily imturol x.mmoiuxjo users

a)

3)

4)

while assuring the long-term sustainability for a diversity of
economic interats and lifestylest

koop jobo and profits in Maaku by maximizing looal value
added, environmentally responsible economic activitiesi
recognise* remote tourism and recreation as reaouroe-dapondent
economic activities; and

meet these resource needs by managing publio lands used for

tourism and recreation to sustain scenic viewshecb and healthy
ecosystems.

Adopteed)B the RMRT& Boardt vaeEbar 15, 1394

Approv ruary 15, 1995

yAMMra- Membership/ Fe
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Alaska W ilderness Recreation and tourism A ssociation
Policy Statement! Managing Alaska's Public Forestsj
1} Alaska’s publio forests should ba managed for loot-term sus-
tainability and for the benefit of all Alaskans, and
2) Forest management plans should acknowledge that Alaska's for-

est-related oosaneroial/subsiatsnca economies, recreational activities,
and lifestyles depend on maintaining healthy forest ecosystem*, and

3> Forest management plans should acknowledge that many forest
users have oocopeting, but equal, needs for access to publio forests. For
exaaplc, just as some escomeroial™ forests require varying degress of
protection to sustain remote recreation, tourism, and biological diver-
sity, others will be harvested to sustain the forest products Industry,
end

4) in evaluating competing uses, forest management plans should)
a) compare both th« aoonomia and naa-econosoia costs and benefits between
the time of harvest and the rotation age of the timber, and b) extend
this comparison to the time of old growth regeneration, and

5) Forest management plane should acknowledge tha role that insect
infestation*, disease, and naturally caused fires play in tha U fa cycle
of forests. Firefighting efforts and/or salvage timber sales may under-
mine land use objectives in forests managed for habitat, scenic

viewsheds, water resources, parks, and remote recreation.

Adopted by tha AWRTA Board) November 15, 1994
Adopted by AWRTA Membership: February 15, 1995

*rr*
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ALASKA WILDERNESS AND RECREATIOHN TOURISM ASSOCIATION
PRESENTED

The Alasﬁaerderness and Recreatiqn Tourrsrﬂ Association rsa501c (6 %r%ranr
f n which reﬁ)resens tourism busrnesse ich generally 0 eraern un|

ands arqund the state. Asa trade grou a]trePr sents, 225 usrness gmbers
our mission Is, .In part, [(o e come an Integra R tnerin th(e econo ?

source use decision ma rng rocess. We ere ot contacte e facilitators o
the u?gnessCommunrt eadership Banel %ue] er, we ap recraefeo portu-
nrtx er our comments under the auspices of t eNorthe Center for the
Environment’s panel.

Timber is nel her th ar estnort?e only industr thar]depends on sustarned
access to A as lr and nd forest resource Both tourism andpr thes
commercial s ? Sqrn ustries are egert an t trmber In ustryér
they are evebetas or éoen ent as the timoer industry. Tourism
?ther related Indusgries %u% rrghts oreﬁua access to Alaf a's u
orests esearc 1S nee d to detérmine the econogrrc value 0 an oId
%owh orest as It relates % ?n ansum tive industries and yses.
e tourists who vrer nd the Joca ﬁ ts who dep egd on these
Freas for the successiu o eration o g usiness nee guar nteed
u term ﬁccess to P olume g&r |rc ?rests AWRTA requésts that in
the Tuture, these facts will'be recognized when forest policies are being devel-

oped.

We encoura%e the state Include a Ion term Ian to sustarn multiple-
use on Alas igh volume gublrﬁ rests. Lr]eal omrg ]thon befween
rest user rou srs veraccesﬁ the rq vqu e dp IC fores offer

ost economic valye to b? consumptive gnd non-co dsumptrve In ustrres
Ff Yare also the richest forests In terms o haf)rtat and recreational goten
s as some trmbercompanres are askin term contracts to assure
temo a timber su gsy Pon consumptive forest eRenrilent rqdustrres such
%Su kt)?lrérlrgrrrrdgso need assured long term access to the high volume forests on
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All forest users theoretically have equal rights for equal access to public forests.
However, after a clear-cut, the forest dependent qualities on which tourism and
other non-consumptive forest users depend are Irreversibly destroyed for at
least one generation, and are undermined for several more generations. I'n
evaluating competing uses, forest management plans should compare
the economic and non-economic costs and benefits between the time
of harvest and the rotation age of the timber and extend this com-
parison to the time of old growth regeneration.

The next time you go to Sitka, you can see an easily accessible example of this
problem. Try hiking through the old-growth forests at Starrigaven beach just
north of town. The old growth forest is beautiful, open, easy to walk through,
and deer sign is everywhere. Then try walking through the clear-cut at the
shooting range just up the valley. It was harvested in the mid 60’s, and even
after 30 years of regrowth, it consists of a nearly impenetrable thicket. The new
spruce are about 6’ tall. It takes half an hour to struggle through a few hundred
yards of this thicket. There is no deer sign, except along the edges of the clear-
cut.

As the harvest rotation advances, the high volume timber suitable for recreation
and tourism disappears unless there is a proactive plan to protect them. The
“value added timber bill” needs to incorporate a plan to allocate the high vol-
ume forests between various forest users, and protect the high volume forests
used bv non-consumptive industries.

4) Forest qualities needing protection: The state has spent large sums of
money on forest inventories that quantify stands valuable to the timber indus-
try. Extensive research is likewise necessary to identify areas with economic
potential for tourism and other non-consumptive forest-dependent industries.
The “value added timber billllneeds to include provisions to conduct this re-

search.

Public forests are an integral part of the “Alaskan mystique” which visitors come
here to experience. The following list identifies forest qualities that need to be
identified and protected:

a) Road, aerial, and river/coastal view sheds - Many AWRTA members
operate flight-seeing, river running, and tourboat businesses. Aerial view
sheds with a high potential tourism value need to be identified and protected
near communities with airstrips and cities with airports. View sheds from the
road system, rivers, and coastal areas form an integral part of nearly every
visitor’s enjoyment/perception of Alaska, and also require protection.
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b) Areas valued for their remote qualities - Many of our members
operate lodges and camps on remote property. Their location is a marketing
tool for their business. Since logging roads would be unacceptable to their
busircliesses and lifestyles, many areas not accessible by road need to be pro-
tected.

c) High use areas - In 1985, recreation and tourism activities ac-
counted for 5.7 million user days in the Tanana Basin. About 1/3 of
the average visitor’s stay was spent on activities associated with state
land. Residents of the Tanana Valley listed outdoor recreation as the second
most frequently stated reason for moving to the Tanana Basin, and why they
stay. (1987 TVSF Resource Analysis, Alaska DNR). Areas with a high potential
for tourism and recreational usage need to be identified and protected.

d) Areas where the standing forest has a higher economic value
than the timber-Our business members operate in the Tanana Valley.
They generate a substantial amount of revenue by attracting visitors who
spend money in the State, employing local residents and supporting other
recreationally dependent businesses. When these dollars add up, they exceed
the revenue generated by the timber industry.

e) Forests that may appear appropriate for salvage sales - Where
beetle killed forests are being managed for recreation, tourism, and habitat,
clear-cutting will delay the restoration of forest dependent activities by 30 to
50 years. The living trees in these forests should be protected from clear-cut

logging.

The Alaska Wilderness and Recreation Tourism Association believes that
Alaska’s public forests should be managed for the long-term sustainability and
benefit for all Alaskans. Forest management plans should acknowledge that
Alaska’s forest-related commercial/subsistence economies, recreational activities
and lifestyles depend on healthy forest ecosystems.

The timber industry’s methodology for harvesting forests typically precludes
any other use of the forest. Large scale and long-term timber harvest plans
represent many threats to our member’s businesses and lifestyles. Research is
needed to determine the economic potential of an old growth forest
as it relates to non-consumptive industries and uses, and this docu-
mentation should be compared with the harvest management plans to

determine public policy.
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Introduced by: Natural Resources Committee
Date Introduced: September 18, 1995
Date Passed: September 18, 1995
Date Transmitted: September 19, 1995

RESOLUTION 95-0918.2

ARESOLUTION BY THE GREATER FAIRBANKS CHAMBER OF
COMMERCE IN SUPPORT OF HOUSE BILL 344 WITH SUGGESTED

CHANGES.

WHEREAS, the governor has introduced a bill which would provide incentives for the
local manufacture of high value-added wood products, and

WHEREAS, the Greater Fairbanks Chamber of Commerce, by and through its duly
elected Board of Directors, (the Fairbanks Chamber) generally finds that such legislation is
valuable and important to the development of one of Alaska's abundant natural resources, its

timber, and

WHEREAS, the ciiamber is generally in support of such legislation, subject to changes
in three areas, namely.

1) From Section 1, page 1, line 13, delete words “small scale, locally run, finished;”

2% In Section 2, page 2, line 9, change the word “five" to read “fifteen,” and in line 11,
change number “ 10" to read * 15;"

3) In Section 2, page 4, subsection ﬁk)’ redraft the subsection to recognize that “high
value-added wood product” can include veneer and laminated veneer lumber and all of
the products listed In lines 13-15 except chips, cants, slabs or planks intended for

remanufacture,

NOW THEREFORE BE IT RESOLVED that the Greater Fairbanks Chamber of
Commerce supports HB 344, subject to the changes above enumerated.



BE IT FURTHER RESOLVED that this resolution be distributed to:

cc.  Fairbanks North Star Borough
The City of Fairbanks
The Honorable Tony Knowles, Governor of the State of Alaska

Legislative Information Office

John Shively, Commissioner of the Department ofNatural Resources
Honorable Frank Murkowski, United States Senate

Honorable Ted Stevens, United States Senate

Honorable Don Young, United States Representative

PASSED on September 18, 1995 by the Greater Fairbanks Chamber of Commerce Board
of Directors.

Chairman



Oral testimony give on HB344 before the Resources Committee on 9/19/95 by Roger J.
Siglin, 169 Frog Pond Circle, Fairbanks Ak. 99712,

Thank you for the opportunity to speak to you today. I'm not here to tell you how many
acres of trees should be cut every year or for what purpose. The claims and counter
claims on both sides of the issue would confuse even the wisest of individuals. The
primary point | want to make is we don't trust you, our legislature, to represent the
general publics interests and with good reason. We have seen too many blatant
attempts to give our Interior forest to industry on a silver platter. Often the excuse given
IS to provide jobs. That's not a sound basis for forest management policy. Jobs are
necessary for a healthy economy, but they should be the result of sound ecological
and economic decisions and not another form of welfare. A forest can provide many
things such as habitat for fish and wildlife, opportunities for recreation and subsistence
activities, useful wood products ,and last but not least, scenic beauty that contributes
immeasurably to the quality of life in Interior Alaska. If jobs are provided in the process
that's an added benefit.

We need a process which ensures that our forest, the publics forest, provides all of its
potential benefits, including wood products, in a reasonable mix. On a worldwide basis
we constantly hear about examples of the rape and ruin of forested lands. Closer to
home in the Tongass we see how watersheds are damaged by excessive road
building and clear cutting of immense tracts. Fish, wildlife, and other values have
suffered greatly, and keeping the sawmills running has become the primary purpose of

the forest.

House Bill 344 may be a step in the right direction, but it still gives the forest industry
too much in the way of guaranteed millions of board feet and other economic
incentives. The end result is it often costs the public to have it's trees cut before we
even consider the loss in forest values other than timber production.

| recognize it may be difficult to manage our forest properly and still compete
economically in a world where politicians and industry conspire to make short term
profit the primary goal of forest management. But | refuse to believe we must do the
same in the Tanana Valley. If you want to gain our trust help us lead the way in
establishing a model for management that respects all forest values and provides the
owners of that forest, the public not industry, a continuous role in management
decisions. If you don't do that we will have continuous conflict which benefits no one.

I would like like to make one last point. It has been stated by one of our legislators that
tne best way to provide for our children is to provide jobs for their parents. That is true
in a short term, limited sense, but it is not true if the end result is the exhaustion of the
earths resources, be it non-renewables such as fossil fuels and minerals, or the
reduced capacity of the land to produce renewable resources If we were truly
concerned for our children’s future we would use the earths resources as frugally and
efficiently as possible instead of selling them off to balance the budget.
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Representative Scott Ogan

House District 27

Sponsor Statemen
p,&)mendments to Title

HB 357 simplifies tke enforcement of residency requirements for
kunting, trapping, and noncommercial fisking licenses. Tkis legislation
will reduce tke numker of nonresidents wko use loopkoles in current state
residency laws to kunt, trap, and fisk Alaska’s resources. After meeting
and working diligently witk tke department of law, department of fisk &
game, department of puklic safety, and legislative legal tkis k ii was
drafted to accommodate all tke participants concerns addressed during

tkose discussions.

Tke definition of residency was separated into suksections for clarification
purposes. In tkese suksections, you will note tke different ckanges tkat

were made to ketter dedine tke rules of residency for Title 16 purposes.

Also, passage of HB 357 could increase revenue annually ky tkousands of
dollars in relationskip to current statistics of nonresidents in terms of

licenses, game tags, and kunting fees for guides.
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Representative Scott Ogan
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Section 1. Tkis ckange kas been proposed to clarify tke intent of tke law to allow
a kuman being, not a proprietor that may be a part of a partnership, association,
joint stock company, trust, or corporation registered in tbe state of Alaska, to
qualify for resident status in obtaining a kunting, trapping, or fisbing license.

Section 2- Tliis new section establishes the basic rules for establishing residency
under the bill (Sec. 16.05.415 (a) (1) - (3)). Also, this section addresses that once
a person establishes residency, tbe person maintains residency until te person
demonstrates that their intent is no longer to consider the state of Alaska as their

bhorne state.

Section 3. This section has been amended to accomplish several purposes.
Overall, it has been separated into subsections for clarification purposes. Also, the
rules for declaring residency have heen clarified.

In the Sec. 16.05.940(26)(A), the phrase ajMdl ﬁﬂﬁtﬁ(fahlbhas been
deleted and the replaced with the phrase aFEHIBG]‘mE The two main reasons
for this change that are being proposed to accomplish two items. The first being,
tbe requirement to maintain a daéblbis unduly restrictive and
unnecessary to prevent nonresidents from obtaining resident privileges in the state.
I a person is forced to move from one location to another around the slate due to
their work commitment they may not satisfy tbe residency requirement hecause they
have not maintained & daedfaik The second reason for ibis change
is because tbe term &XBis not defined in statute. The lack of strict legal
definition creates enforcement problems. Blacks Law Dictionary slates: “As




*domicile” and “residence” are usually in tke same place, tkey are frequently used as
if tkey kad tke same meaning, kut tkey are not identical terms, for a person may
kave two places of residence, as in tke city and country, kut only one domicile.
Residence means living in a particular locakty, kut domicile means living in tkat
locakty witk intent to make it a fixed permanent kome../" We kekeve tkat replacing
tke current pkrase ajANA AT dadfdmbto clewil make it more clear tkat
tke legislature intended only tkose wko are domiciled in tke state are entitled to

residency kcensing privileges.

In tke Sec. 16.05.940 (26)(B), tke present requirement tkat a person maintain a
voting residence in tke state is also proklematic. Tkougk an Alaska voting address
is easy to estakksk and provides an easy enforcement tool, it is not clear tkat tke
state can compel a person to register to vote as a condition of oktaining a resident
kunting license. Also tkis requirement is not appropriate for persons under tke
voting age. Persons over 16 years of age are required to oktain kunting, trapping,
and sport fisking kcenses kut tkey do not kave a voting address until tkey are old
enougk to vote. One otker area tkat tkis amendment clarifies is tkat a natural
person may not qualify as a resident ky virtue of an interest in a partnerskip,
association, joint stock company, trust, or corporation.

In Sec. 16.05.940(26)(C) and in Sec. 16.05.940(26)(D) tke kranck of United
States Coast Guard kas keen added kecause tke federal definition of military does
not include tke United States Coast Guard. By adding tke United States Coast
Guard clarifies tke intent of tke law to kave provisions for tkis kranck tkat are
consistent witk miktary personnel and tkeir dependents. Also, tke amendment
provides consistency ketween tke language in kotk paragrapks in reference to tke
requirement of a resident memker of tke miktary service or tke United States Coast
Guard and tkeir dependents kave kved in tke state for tke preceding 12 consecutive
montks.

In Sec. 16.05.940(26)(E) tke amendments provided are to make tke language
consistent witk tke proposed suksections 16.05.940(26)(C) and 16.05.940(26)(D).



FISCAL NOTE

STATE OF ALASKA BILL NO: HB 357
1996 LEGISLATIVE SESSION

Revision Date:  _ : : Dept. Affected: mEufelis-Safsty.
Title: ‘An Act relating to the Issuance of hunting, trapping and BRU: Enforcement

noncommercial fishing licenses, tags, & permits Component:

Sponsor: Representative Ogan
Requestor A COMPONENT SERIAL NO.

OPFRATING FY &7 FY PR FY 90 FY on fy m fy n?
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CONTRACT! 1Al

SIIPPI IFS
FOIJIPMFNT

1AND & STRUCTURES
GRANTS, CI AIMS
MISCELLANEOUS

.TOTAL OPERATING. -A- .n. “fi- -n- -n -n
CAPITAI FYPENNITIIRFS -0- -n. -n- m. -Nn. -n-
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POSITIONS:
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TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary.)
The Division of Fish and Wildlife Protection anticipates no fiscal impact as a result of this legislation.
Prepared By: Captain Richard L. Graham Phone:  (907)269-5589
Division: Fish and Wildlife Protection Date: January 25, 1996
Approved by Commissioner: O M Date:
Agency: Ronald L™ Otte, Dept, of Public Safety
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House Bill 360: "An Act prohibiting the Department of
Environmental Conservation from including an
administrative fine in certain consent orders or
other agreements."”

Sponsor: Representative Gene TherriaultA”

Sponsor Statement

This legislation is intended to halt a practice currently in use by the
Department of Environmental Conservation that allows the agency to levy
fines without having the specific statutory authority to do so. Under current
law, DEC has broad authority to "enter into contracts necessary or convenient
to carry out the functions, powers and duties of the department.” Under that
authority, DEC can issue a "consent order"” that functions as a contract with
an entity the DEC believes has violated an emission standard or law. In the
contract, DEC agrees to forgo other remedies in return for the agreement of
the other party to abate the alleged pollution and pay a fine for past alleged
pollution. Although this practice could possibly hold up in court if
challenged, | do not believe it is appropriate as a policy matter for an agency
to levy administrative fines and penalties when the Legislature has chosen
not to grant them that specific power.



Sectional Analysis

House Bill 360, "An Act prohibiting the Department of Environmental
Conservation from including an administrative fine in certain consent orders

or other agreements.

Section1  Adds a new section that prohibits the Department of
Environmental Conservation from including in a consent order
a provision that reguw_es the other partg to pay afine for a
violation or alleged violation under AS 46.03.
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To: Representative Joe Green

Chairman, House Resources Committee
From: Representative Gene TherriguJAAA**1'A
Date: February 13,1996
Re: Hearing Request for House Bill 360

| would like to request a hearing for House Bill 360, "An Act prohibiting the
Department of Environmental Conservation from including an
administrative fine in certain consent orders or other agreements.”

This legislation is intended to halt a practice currently in use by the
Department of Environmental Conservation that allows the agency to levy
fines without having the specific statutory authority to do so.

Attached to this memorandum are a Sponsor Statement and Sectional
Analyses. | would appreciate consideration of this bill at the Committee's

earliest convenience. Thank you.



STATE OF ALASKA
DEPARTMENT OF ENVIRONMENTAL CONSERVATION
DIVISION OF ENVIRONMENTAL HEALTH
DRINKING WATER PROGRAM

ALASKA DEPARTMENT OF
ENVIRONMENTAL CONSERVATION

Complainant,

va.
Respondent
COMPLIANCE ORDER BY CONSENT
CO. #
The Alaska Department of Environmental Conservation
("department"”) and ("respondent” or " ")

enter into this Compliance Order by Consent, stipulating and

agreeing that:

1. Respondent is responsible for the Class A public
water system serving the (Public Water System
l[dentification Number ) plant, located in :
Alaska.
2. Respondent is providing water through this public

water system from a surface water source that is not filtered.
3. The U. S. Environmental Protection Agency, in

consultation with the department, notified in writing

on March 12, 1992 that it could not continue to provide

unfiltered surface water after June 29, 1993,



4. The department notified in writing on
December 29, 1992, that this water system will be required to
comply with the Surface Water Treatment Rule's adequate
filtration and disinfection requirements.

5. wrotetothedepartmentonNovember 4,
1993, raquestii g an extension, for one year from the date of the
letter, to purchase and install the necessary equipment.

6. wrotetothedepartmentonOctober 3,
1995, requesting another extension, until August 31, 1996, to
complete the construction and installation of the required
drinking water system and to comply with the rule.

[ The department alleges that the failed
to sample the public water system for:

a. volatile organic chemicals, once every year
as required bv 18 AAC 80.200; annual sampling was missed in
calendar year 1994,

b. lead and copper, a set of five samples for
two consecutive six months as required by 18 AAC 80.850; samples
were missed during the initial monitoring period, July 1, 1993
June 30, 1994,

8. The department further alleges that the Respondent
failed to notify all persons served oy this public water system
of these violations and of their failure to monitor, as required
by 18 AAC 80.900.

9. pastandfutureprovision of unfiltered

surface water through its public water system has been

COMPLIANCE ORDER BV CONSENT Page 2



and w ill be in violation of at least AS 46.03.720 and Alaska's
Drinking Water Regulations, 18 AAC 80, including but not limited
to 18 AAC 80.500, 80.501, 80.505, 80.510, 80.530, 80.540, 80.560,
§0.580.

10. In consideration of the Department's promise to
refrain from pursuing administrative compliance order proceedings
under AS 46.03.850, stipulatesandagreestothe
conditions of this Compliance Order by Consent.

11. shall, by no later than June 15,
1996, begin construction of the improvements as described
according to the engineering plans it has already submitted to
the department and which the department approved on March 2,

1995,
12. shall, beginning within 30 days of

the effective date of this Compliance Order by Consent, submit
progress reports to the department on a monthly basis. Reports
shall outline accomplishments and problems encountered while
fulfilling the requirements of this compliance order. The
reports are to be submitted within 10 days of the end of each

month to:
Alaska Department of Environmental
Conservation
555 Cordova St.
Anchorage, AK 99501
13. The Respondent shall, by November 1, 1996, have
completed installation of the public water system for the

plant approved in the department's approval letter of March 2, 1995
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and this system shall be at that time physically and legally
capable of operation.

14, The Respondent shall, by December 1, 1996, submit
to the department As-Built Plans under 18 AAC 80.350, signed by an
Alaskan registered engineer which meet all the conditions stated in
the department's March 2, 1995 approval letter.

15, The Respondent shall collect water samples for

analysis by a certified drinking water laboratory, by March 15,

1996 for:

a) coliform bacteria, in accordance with 18 AAC
80.605. Respondent shall continue taking samples for coliform
bacteria during the first week of every month. |f any monthly

sample is found to contain either (a) any coliform bacteria or
(b) other bacteria in amounts too numerous to count, the Respondent
shall submit repeat or additional samples as directed by the

department.

h) volatile organic chemicals (VOC's), in
accordance with 18 AAC 80.200. If VOC's are detected in any of the
samples, monitoring must be repeated as required by the department.

16. The Respondent, as required by 18 AAC 80.530, shall
provide interim disinfection treatment that w ill provide a residual
disinfection concentration in the water entering the distribution
system not less than 0.8 mg/l. The daily chlorine and turbidity
readings should be submitted to the department within ten days

after the end of the month during which the samples were taken.
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17. The Respondent shall collect water samples for
analysis by a certified drinking water laboratory, by June 30,
1996, for lead and copper, in accordance with 18 AAC 80.850. A
second set of samples shall be collected before December 31, 1996.

18. Al schedules contained herein will be considered
enforceable conditions under the terms of this order.

19. If, for any reason, Respondent is unable to comply
with a term or condition of this order, including a time deadline,
or should Respondent anticipate a future cause for noncompliance,
Respondents shall immediately notify the department in writing with
a detailed explanation of the condition or conditions and
Respondents' proposal to remedy the violation and a timetable for
compliance. | Respondent establishes the grounds for
noncompliance to the satisfaction of the department, Respondent's
obligation to meet the applicable requirement may be extended or
altered as the department, in its discretion, deems warranted.

20.  In the eventthat Respondent fails to meet any
deadline or other condition contained in this order, Respondent
shall pay to the department stipulated penalties as follows:

(a) if Respondentfails to complete installation in
accordance with paragraph 13, above, Respondent shall
immediately owe and pay to the department $4,000.

(b) if Respondentfails to collect or submit water
samples or water analysis reports as outlined in this
Compliance Order By Consent or as routinely required of a

Class A public water system, Respondent shall pay $500 for
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each monitoring violation incurred. This subparagraph shall
apply to water samples or water analysis reports which are
required to be submitted prior to February 1,1998.

(c) if Respondent fails to comply with any otherdeadline
or condition of this Compliance Order Dby Consent and

Respondent thereafter operates the plant,

Respondent shall immediately owe and pay to the department
$500 per day for each day the system operated in noncompliance
with the deadline or condition.

that the stipulatedpenalties set forth in this
paragraph do not preclude the department from electing to
pursue and are in addition to any other remedies or sanctions
available to the department as a result of Respondent's breach
of this compliance order.

21. Respondent acknowledges and agrees that this
Compliance Order by Consent constitutes an order of the department
for all purposes, including but not limited to the purposes of AS
46.03.765, AS 46.03.760, AS 46.03.790 and AS 46.03.850, and that
should any provisions of this Compliance Order by Consent not be
met, including any provision of anyplan submitted and approved
pursuant to this Compliance Order, the department may initiate
legal proceedings for such breach, and may seek enforcement of this
order, including but not limited to actions for specific
performance, injunctive relief, damages, and/or costs. The
Respondent agrees to pay the department's full attorney fees should

the department prevail in such an action. Additionally or
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alternatively, in its sole discretion, the department may pursue
formal administrative action and/or may file a suit for injunctive
relief, civil penalties, and/or for damages under AS 46 03.760 or
AS 46.03.822, and/or may pursue criminal penalties under AS
46.03.790, and/or may pursue any other appropriate relief under any
other provision of law.

22. In the event of Respondent's breach of a provision
of this Compliance Order by Consent, Respondent consents to the
entry of temporary and/oi preliminary injunctive relief against it
for the purpose of enjoining such violation. Respondent agrees
that the department may apply to and obtain such injunctive relief
from the Superior Court for the State of Alaska without a showing
of imminent threat of continued violation or probable success on
the merits, or the necessity of demonstrating physical irreparable
harm, but must only show the violation of this Compliance Order by
Consent.

23. The department expressly reserves its right to
initiate any administrative or legal proceeding related to any
violation, including a proceeding for injunctive relief and civil
penalties and/or damages under AS 46.03.760 or AS 46.03.765 or any
combination thereof and for criminal penalties under AS 46.03.790
and for any other appropriate remedy for any violation arising from
the events alleged herein (except as provided in paragraph 10,
above) or for any future violation. In addition, the department
reserves the right to initiate appropriate legal action as to any

matter if subsequently discovered events or conditions constitute
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an immediate threat to public health, public safety, or the
environment, whether or not the department may have been able to
discover the event or condition prior to entering into this
Compliance Order by Consent.

24.  This Compliance Order by Consent is not and shall
not be construed to be a waiver of any cause of action or
regulatory authority which may be claimed or exercised by any
agency or department of the State of Alaska other than the
Department of Environmental Conservation. Respondent recognizes
that it may be subject to additional requirements imposed by other
local, state, or federal agencies.

25. This Compliance Order by Consent does not affix or
otherwise affect obligations, liabilities, <claims, defenses, or
rights as Dbetween Respondent and any other party potentially
responsible for the public water system.

26. Respondent acknowledges by execution of this
compliance order that it is waiving rights it may have were the
department to issue a mandatory compliance order under AS 46.03.850
and 18 AAC 95, including the right to an adjudicatory hearing and
judicial review of the department's determinations in this matter,
and that these rights are knowingly and voluntarily waived.

27. Nothing in this Compliance Order by Consent shall be
construed as altering Respondents' existing or future obligations
to monitor, record, or report information vrequired under any
environmental or public health laws, regulations or permits, or to

allow the department access to such information.
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28, Respondent hereby expressly grants the department

access to its Class A public water system for

inspection of the system and the records of the system's operation
at any time during any business day without any prior notice.

29. The State of Alaska shall not be held as a party to
any contract entered into by Respondent related to activities
conducted pursuant to this compliance order by consent.

30.  Respondent agrees to hold the State of Alaska and
its representatives, agents, and employees harmless and to
indemnify and defend the State of Alaska against all claims

(including but not limited to legal, equitable, or administrative

claims), liabilities, losses, and damages, and costs awarded or
incurred, including attorney fees, and against all claims and
actions (including but not Ilimited to legal, equitable, or

administrative claims and actions), whether wrongfully brought or
not, for injury to or death of persons and loss of or damage to
property arising out of or in any manner connected with the
incidents which give rise to this Compliance Order by Consent,
except for any claims arising out of the sole negligence of the
State.

31, Respondent agrees that this Compliance Order by
Consent shall apply tu and bind their agents, heirs, assigns, and
successors and all persons, contractors, and consultants acting on
their behalf. If Respondent transfers, sells or Jleases the
premises described 'n paragraph one to another parry prior to

Respondents' fulfillm ent of the provisions of this order,
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Respondent shall incorporate a copy of this order into the
documents of transfer or lease, and shall provide in those
documents that the new owners ofr lessees shall takeor lease
subject to the terms and conditions of this compliance order;
however, respondent's failure to comply with this procedure shall
not relieve any new owner or lessees from Jliability as Respondents’
successor,

32. This compliance order by consent may be modified by
the written agreement of the parties. Noamendment is valid unless
approved in writing by the Director of the Environmental Health
Division of the department or his/her written designee.

33. A failure to enforce any provision of this
compliance order by consent in no way implies a waiver of the
department's right to insistupon strict performance of the same or
other provisions in the future.

34, The Effective Date of this Compliance Order by
Consent shall be the date the Order is signed by Respondent and the
department.

35. It is the intent of the parties hereto that the
clauses of this Order are severable and should any partof it be
declared by a court of law to be invalid and unenforceable, the
other clauses shall remain in full force and effect.

36. This Compliance Order by Consent shall expire upon
final approval by the department of the system as

outlined in the department's March 2, 1995 approval letter.

DEPARTMENT OF ENVIRONMENTAL
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CONSERVATION

Dated: , 1996 By:.

Director, Environmental Health
State of Alaska

Department of Environmental
Conservation

ASSENT OF COUNSEL

Approved as to legality and form.

BRUCE M. BOTELHO
ATTORNEY GENERAL

Dated: , 1996 By:

Assistant Attorney General

I, , hereby certify that | have
authority to enter into agreements and to otherwise legally bind
and that on behalf of , | have freely
and voluntarily entered into this agreement with the State of
Alaska, Department of Environmental Conservation.

DATED: By:

SUBSCRIBED AND SWORN before me this day of
1995, at , Alaska.

Notary Public, State of Alaska
My Commission Expires:

C:\WINDOWS\TEMP\TRIDEN12 _WPD
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(c) Subject to the $500,000,000 maximum set under (a) of this sec-
tion the court shall assess four times the penalty set out in (a) of this
section if the court finds

(1) the discharge was caused by the gross negligence or intentional
act of the defendant;

(2) the defendant did not take reasonable measures to contain and
clean up the discharged oil; or

(3) the defendant did not act or respond in accordance with an ap-
proved oil discharge prevention and contingency plan.

(d) Notwithstanding AS 46.03.875, a person liable for civil penal-
ties under this section is not also liable for the discharge of the crude
oil under AS 46.03.760(a). A person causing or permitting a discharge
of crude oil of 18,000 gallons or less not permitted under applicable
state or federal law is liable for that discharge under the penalty
provisions of AS 46.03.760(a); however, the court may impose a pen-
alty of less than $500 for the discharge.

(e) The court may reduce the penalty imposed under this section if
the defendant demonstrates, by a preponderance of the evidence, that
the discharge was caused solely by a negligent act of a third person
unless the third person is a person with whom the defendant was
found jointly and severally liable for the discharge under other 9tate
law.

(f) A person otherwise liable for penalties under this section is not
liable if the person demonstrates, by a preponderance of the evidence,
that the discharge occurred solely as a result of

(1) an act of God;

(2) a negligent or intentional act of the State of Alaska or the
United States; or

(3) an act of war.

(g) In this section, "discharge” means entry of crude oil into or upon
the water or public land of the state, regardless of causation, except
discharges into an enclosed and impervious oil spill containment area.
(8 3 ch 41 SLA 1989; am § 2 ch 191 SLA 1990)

R*visr's role*. — The introllctory  nized in 1989 toaconform o tre styleofthe
languege of © of this sectinves reorge- Alaska Statifes.

iv pollution; damages./a) A per-
son wfio violates or causes or permits to be violated a provision of this
chapter other than AS 46.0? 250 — 46.03.314, or a provision of AS
46.04 or AS 46.09, oraregulation, alawful orderofthe department, or
a permit, approval, or acceptance, or term or condition of a permit,
approval, or acceptance issued under this chapter or AS 46.04 or AS
46.09 is liable, in a civil action, to the state for a sum to be assessed by
the court ofnot less than $500 nor more than $100,000 for the initial
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violation, nor more than $5,000 for each day after that on which the
violation continues, and that shall reflect, when applicable,
riffreasonable compensation in the nature of liquidated damages
for any adverse environmental effects caused by the violation, which
shall be determined by the court according to the toxicity,
degradability and dispersal characteristics of the substance dis-
charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality;
JO reasonable costs incurred by the state in detection, investiga-
tion, and attempted correction of the violation;
the economic savings realized by the person in not complying

with the requirement for which a violation is charged.

b) Except as determined by. the court under_(e)(4) of this section,
facflons A IfP{}\/y*f*THr and.
jAnnanssed Dy the court must

nature”®

(c) The court, upon motion of the department or upon its own mo-
tion, may defer assessment of all or part of that portion of the sum
imposed upon a person under (a)(3) of this section conditioned upon
the person complying, within the shortest feasible time, with the re-
quirement for which a violation is shown.

(d) In addition to liability under (a) — (c) of this section, a person
who violates or causes or permits to be violated a provision of AS
46.03.740 — 46.03.750 is liable to the state, in a civil action brought
under AS 46.03.822, for the full amount of actual damages caused to
the state by the violation, including

(1) direct and indirect costs associated with the abatement,
containment, or removal of the pollutant;

(2) restoration of the environment to its former state;

(3) amounts paid as grants under AS 29.60.510 — 29.60.599 and as
emergency first response advances and reimbursements under AS
46.08.070(c); and

(4) all incidental administrative costs.

(e) A person who violates or causes or permits to he violated a
provision of AS 46.03.250 — 46.03.314, AS 46.14, or a regulation, a
lawful order of the department, or a permit, approval, or acceptance,
or term or condition of a permit, approval, or acceptance issued under
7AE>46.03.250 — 46.03.314 or AS 46.14 js liable, ina civil action, to the
state for a sum to be assessed by the court of not less than $500 nor
more than $100,000 for the initial violation, nor more than $10,000
for each day after that on which the violation continues, and that shall
refiect, when applicable,

(1)  reasonable compensation in the nature of liquidated damages
for any adverse environmental effects caused Sy the violation, that
shall be determined by the court according to the toxicity,
degradability and dispersal characteristics of the substance dis-
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charged, the sensitivity of the receiving environment, and the degree
to which the discharge degrades existing environmental quality; for a
violation relating to AS 46.14, the court, in making its determination
under this paragraph, shall also consider the degree to which the
discharge causes harm to persons or property; this paragraph may not
be construed to limit the right of parties other than the state to re-
cover for personal injuries or damage to their property;

(2) reasonable costs incurred by the state in detection, investiga-
tion, and attempted correction of the violation;

(3) the economic savings realized by the person in not complying
with the requirement for which a violation is charged; and

U4)Jhe need for an enhanced civil penalty to deter future noncom-

ffl" As used in this section, "economic savings" means that sum
which a person would be required to expend for the planning, acquisi-
tion, siting, construction, installation and operation of facilities neces-
sary to effect compliance with the standard violated. (§ 3 ch 120 SLA
1971, am § 9 ¢h 220 SLA 1976; am § 5 ch 266 SLA 1976; am 8§ 5, 6
ch 116 SLA 1980; am 88 5 — 7 ch 77 SLA 1984; am § 9 ch 59 SLA
1986; am § 8 ch 83 SLA 1991; am § 16 ch 74 SLA 1993)
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HB 360 would prevent DEC from including a fine for violations or alleged violations of AS
46.03 in any “consent order” or other agreement. The way this bill has been drafted is somewhat
confusing *DEC does not have the authority to levy fines. In addition., consent orders are
judgments entered by a court, and agreed to by hoth parties involved. We have not prepared a
fiscal note yet hecause we need to get clarification on both the question offines, and whether or

not the intent of the bill is to divest thejudiciary of its ability to levy penalties.

It is probably worthwhile to first review what kinds o f costs can be assessed lor violations of

DEC statutes and also review the kinds ofagreements, including consent orders, that DEC

negotiates with permittees.

AS 46.03.760 outlines the costs a person who violates provisions of Title 46 may be liable to pay

Inacivil action. Those costs are;

1) liquidated damages that represent reasonable compensation for adverse affects o f the

violation;
2) IeImbuUrsement o f reasonable costs incurred by the department in the detection, investigation,
and attempted correction of the violation, and

3) the economic savings realized by the person for not complying.

The statute specifically states that these sums must be compensatory and remedial in namre.

They may not be punitive.
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? /
The only penalties that are authorized may be imposedby the court for violations of the air
statutes and hazardous waste statutes. The language in the statute refers to “the need for an
enhanced civil penalty to deter future noncompliance.” The imposition of penalties is not

mandatory hut the ability to do so is a requirement for state primacy in both the air and hazardous

waste programs.

When we have a situation where there is a violation, the department’s preferred option is to
negotiate a compliance schedule with the permittee. There are two kinds o f negotiated
agreements wc use. The most common is a Compliance Order by Consent, and the other is a
Consent Order, or Consent Decree. Both of these documents are negotiated with the permittee
who is allegedly violating some statute which DEC is required to implement. They are contracts
where both sides - the state and the permittee - get something out ofit. A Consent Decree is filed

with fi-* Court, while a COBC is not. Other than that, they are essentially the same thing.

As | said, both sides get something out ofthese agareements. The permittee gets time to come
into compliance while remaining in operation. The state gets compliance with the law. Both
sides stay out ofcourt. Compliance Orders by Consent and Consent Decrees or Orders will

forestall an EFA action because the state is actively seeking compliance. Consent Decrees can

also forestall citizen lawsuits which are allowed under most all federal environmental laws for

the same reason - the state is actively seeking compliance.

Negotiated into these contracts will be “stipulated” penalties. That is, penalties the permittee

agrees to pay if he fails to comply with the Compliance Order, or if more time is needed for



