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HOUSE SPECIAL CONCURRE!"? RESOLUTION NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE SPECIAL COMMITTEE ON OIL AND GAS

Introduced:
Referred:

A RESOLUTION

Disapproving Executive Order No. 92.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the governor, under authority of art. HI, sec. 23, Constitution of the State

of Alaska, has proposed in Executive Order No. 92 to combine the functions of the division of
oil and gas and the division of geological and geophysical surveys into a division of oil, gas,
and geology; and

WHEREAS art. Ill, sec. 23, Constitution of the State of Alaska, provides that unless
disapproved within 60 days ofa regular session by resolution concurred in by a majority of the
members of the legislature in joint session, an executive order becomes effective at a date

designated by the governor;
BE IT RESOLVED by the Alaska State Legislature that Executive Order No. 92 is

disapproved.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 23, 1996
SUBJECT: Procedure for Disapproving an Executive Order
(Work Order No. 9-LS1576)
TO Representative Norman Rokeberg
Chair, House Oil & Gas Committee
FROM: Tamara Brandt Cook
Director

You have asked what the procedure is for the disapproval of an executive order. The state
constitution contains the requirement that disapproval of an executive order is ac-
complished "... by resolution concurred in by a majority of the members injoint session

.."(Article IIl, Section 23) This must be complied with or any attempt by the
legislature to disapprove an executive order will be held invalid by the court.

In addition to the procedure set out in the constitution, Uniform Rule 49(a)(4) provides

A special concurrent resolution is employed to consider disapproval of an
executive order of the governor laid before the legislature under provisions
of Sec. 23, Art. HI, of the State Constitution. This resolution must be
considered by ajoint committee and may be adopted by a majority vote of
the full membership of the legislature in joint session without recourse to
three readings.

S0, the uniform rule adds the requirement that ajoint committee consider each special
concurrent resolution before it is adopted ingoint session. Clearly, ajoint committee
could be established under Uniform Rule 21 for the purﬁose of considering a resolution
disapproving an executive order, However, it has been the position of this office since at
least 1981 that, because Uniform Rule 49(a)(4) does not specifically require the
establishment of ajoint committee under Rule 21, two standing committees meeting jointly
would fulfill the requirement of consideration by ajoint committee. This is what has been
done in die past, and | cannot find an example within the past 15 years of the legis’..ture

appointing a joint committee to consider a resolution disapproving an executive order.

Any member or committee may, of course, introduce a special concurrent resolution
disapproving an executive order. After the resolution and the executive order itself have



Representative Norman Rokeberg
January 23,1996
Page 2

been reported front committee, a joint session must be either agreed to by the presiding
officers or called by a house under Uniform Rule 51 for the purpose of considering the
special concurrent resolution disapproving the executive order.

TBC:plklb
96-030.pIm
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Date Referred: February 3, 1995 FURTHER REFERRALS:

Date of Committee Action:

The RESOURCES Committee considered: HB 20

HOUSE BELL NO. 20 \ RIGHTS IN TIDE/SUBMERGED LAND

"An Act relating to rights in certain ude and submerged land.”
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Amendment: to HB20

In the \House Resources Committee on 2/13/95

to the title:
After "..submerged land."
Add "to municipalities."
to read: "An Act relating to rights in certain tide and

submerged land to municipalities."



HB20 amendment

House Resource Committee
by DNR 2/13/95

Delete the phrase "or sale” from page 2, line 20.

Tide, shore, and submerged lands are all managed under the Public Trust Doctrine. This is a
living doctrine that has evolved and continues to evolve over time. Other states and the courts
have long found that the sale of these lands, while not necessarily violating the public trust
doctrine at the time of the sale, may by its use over time violate the doctrine at a later date.

In a recent survey conducted by the State of Washington, all 22 western states currently prohibit
the sale or exchange of these lands. They have all found that short and long term leases (up to
55 years) provide the protection needed and allow the stipulations to be changed at period

intervals.

It is somewhat ironic, except for in rare circumstances, that the department cannot convey tide,
shore, or submerged lands to private individuals. This proposed legislation, however, would
allow local municipalities that ability without any sideboards or restrictions.



HB 20 To testify:

Ron Swanson, DNR 762-2692 (Anchorage)
Nico Bus , DNR (answer questions)
Aleutians East Borough, Administrator

Bob Juettner 274-7555 (Anchorage)
City of Whittier:

Jim Barnette, atty 34 6-2755

Written Testimony/Interested Parties:

City of Bethel
Stuart Greydanus, Port Director

543-4456
City of Whittier
Gary Williams 472-2337
City of Sand Point
Lee Sharp, atty 276-1969
City of St. Paul
Rich Wilson 272-8684

City of Sand Point 274-7555
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Representative Carl E. Moses

CHARMAN ESS O
HOUSE RULES COMMITTEE UNEAU AL BUIL ING
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HOUSE SPECIAL COMMITTEE FISHERIES FA)? [%451
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To: Representative Joe Green, Co-Chair

Representative Bill Williams, Co-Chair
House Resources Committee

From: Representative Carl E. Moses
Date: February 6, 1995
Re: Request for hearing on HB 20, relating to rights in certain

tide and submerged Iland

HB 20 passed out of the Community and Regional Affairs Committee
on February 2, 1995. | have enclosed:

1. A sponsor statement;

2. Two Fiscal notes from the Department of Natural

Resources;

3. A fiscal note from the Department of Community

and Regional Affairs;

4. Letters of Support from the Alaska Municipal League
and the Association of Harbormasters and Port

Administrators, Inc.;
5. AS 38.05.820, relating to tides and submerged lands;

6. Packet on HB 398 which died in Senate Rules last

legislature.

| would appreciate your scheduling it for a hearing at your earliest

convenience. Thank you.

AO 'A- UTAN » AMCHTKA » ATKA » ATTU -RELKOFSKI ° K
COLD BAY  DUTCH HARBOR ¢ FGEGIK o E K oFALSE PASS o [VANOF BAY KING COVE @ KING SALMON » KOUGANEK o| EVEIOCK *NAKNEK
NELSON LAGOON » NEWSTUYAH8 KOLSKI  PEDRO BAY «PERRVVIILE @ PHOT POINT PORT IIEIDFN «PORT MOLLER « SAND POINT
SHEMYA « SQ'JAW HARBOR » SOUTH NAKNEK ST GEORGE IS AND « ST PAUI" ISLAND  UGASHK » U KA « UNGA

’(:3 ERNOFSKI -CHIGNIK 'CMIG



Alaska *Siaie "legislature
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SPONSOR STATEMENT
HB 20, relating to rights in certain tides and submerged land.

I have introduced HB 20, relating to conveyance of tide and submerged
lands to assist communities at the local level in obtaining tide and
submerged lands for waterfront development.

Background: Upon becoming a state, Alaska authorized all first class and
home rule cities to receive all tidelands within their boundaries. These
cities were required to reconvey lands to private persons based on prior
use and development of the tideland. Tidelands can’'t be conveyed to first
class and home rule cities formed after April 1, 1964, but the Alaska
Department of Natural Resources (DNR) can issue leases.

Reason for tre il

I have introduced HB 20 because leases vary in terms and duration, and
because unified municipalities, second class cities, or boroughs of any class
cannot qualify for conveyance of tide and submerged land. AIll coastal
municipalities have similar needs for tidelands to give them the tools
needed to encourage, control, and ensure responsible development of
tidelands within their boundaries. Obtaining a tidelands lease can be a
cumbersome, lengthy process that may require the posting of a
performance bond that costs the municipality more in annual premiums
than the fair market annual rent for the tidelands. Properly administering
leases to remote areas is cumbersome for thedepartment.

HR .20:

HB 20 requires DNR to convey to a municipality tide or submerged land
that is occupied or suitable for occupation and development if four
conditions are met. The four conditions required are: ' (1) lack of
unreasonable interference or public access resulting for the proposed use
of the land; (2) application for conveyance by the municipality; (3)
compatibility of the proposed use and the land classification orlanduse
plan for the area; and (4) need for the land for development.

AOAK ¢ AKUTAN « AMCHITKA « ATXA « ATTU « BELKCFSKI « CHERNCFSKI « CHiGNIK « CHIGNIK LAGOON < CHIGNIK LAKE
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SHEMYA « SCUAW HARBOR * SOUTH NAKNEK « ST GEORGE ISLANO « ST PAUL ISLANO « UGASHIK « UNALASKA « UNGA



Public interest safeguards are provided for in the bill. Land conveyed
under the bill is subject to the public trust doctrine which is expressly
stated in the bill. Title to land conveyed would revert to the State if the
municipality is dissolved. Conveyances of land under the bill would not
enlarge or diminish the general land grant entitlement of a municipality
provided under AS 29.65 nor does a conveyance count against the
municipality’s general grant land entitlement.

Prior legislative, history;
HB 20 essentially contains section 2 of HB 398, relating to rights in certain

tide and submerged land by Representative Olberg, which passed the
House last year and died in Senate Rules Committee in the final day of

session (bill history is in your packet).

I have provided you with some background materials, including a general
history of tide and submerged lands, and position papers that help explain
the need for and effect of this bill. The bill is supported by the Alaska
Department of Natural Resources (no formal position paper until
Commissioner Shively is on board) and the Department of Community and
Regional Affairs. It is also supported by the Alaska Municipal League and
the Alaska Association of Harbormasters & Port Administrators, Inc.

I would appreciate your support.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
1907) 465-5867 or 465-2951)

FAX (907) 4652029 150 Seward Street. Suite 409
Mail Stop J101 Juneau, Alaska 99801-2105
MEVORANDUM February 7, 1995
SUBJECT; Conveyance of tideiand/public trust (HB 20)
T0: Representative Carl Moses
FROM: Tamara Brandt Cook '! -/

Director of Legal Services

HB 20 requires the state to convey tideland to municipalities in certain fairly narrowly defined
8|rcumstances. You have asked whether the bill poses problems under the public trust
octrine.

The public trust doctrine is a commo” law principle under which it is recognized that
government owes its citizens duties of care with respect to the management of land and
natural resources held by the state in trust for the public benefit. The public trust doctrine has
been adopted in Alaska. (CWC Fisheries. 755 P.2d 1115 (Alaska 1988)) Additionally, the
common use clause of Article VIII, sec. 3 of the state constitution incorporates the public
trust doctrine as a constitutional requirement in this state. (Owsicheck v State. 763 P.2d 488
(Alaska 1988); see also Art. VIII, sec. 14, and AS 38.05.502 enacted by initiative)

The public trust doctrine does not prohibit the conveyance of state land. In fact, conveyance
by lease, sale, or grant is specifically permitted under Article VIII, secs. 8 and 9 of the state
constitution. However, a conveyance of Eublic trust land "will be viewed as a valid
conveyance of title, subject to continuing public easements. ..." (Haves v. A.J. Associates.
Inc . 846 P.2d 131 (Alaska 1993) footnote 4 quoting from CWC Fisheries!

Public trust requirements are recognized in HB 20. (see Sec. 38.05.825(a)(1) and (d)) Those
requirements may altogether preclude conveyance of state tideland in some cases and so limit
the use that may be made of the land in others as to make conveyance undesirable.
Obviously, the public trust doctrine and other constitutional requirements circumscribe the
grant of authority to convey state land contained in HB 20.

You have also asked whether HB 20 authorizes conveyance of mineral rights from the state
to municipalities and whether they could then convey those rights to private owners.
AS 38.05.125 requires a reservation of mineral rights to the state in most contracts for sale,
lease, or grant of state land. This provision does not apply to conveyances under HB 20, but
it could easily be amended to do so. In the absence of such an amendment, mineral rights may



Representative Carl Moses
February 7, 1995
Page 2

be alienated by the state subject to reservations that may be required by Congress. (State v.
Lewis. 559 P.2d 630 (Alaska), cert, denied, 432 U.S. 901(1977)) As a practical matter, sec.
6(i) of the Alaska Statehood Act requires the state to reserve mineral rights in most

conveyances.

Lastly, you asked whether | could suggest a "tighter” title to the bill. Perhaps, "An Act
relating to conveyance of certain tide and submerged land to municipalities.”

TBC:klb:pl
95-043.klb
Enclosures



STATE OF ALASKA

DEPARTMENT OF COMMUNITY
& REGIONAL AFFAIRS

POSITION PAPER

Bill no.. HB 20 _ DCRA FN: Zero (submitted)
Sponsor.  Representative Moses Position: Support
Title; An Act relating to rights in certain tide and submerged land

This legislation amends AS 38.05 by adding a new section that would give the
Department of Natural Resources (DNR) the authority to convey tidelands and
submerged lands to municipalities. Presently, in accordance with AS 38.05.820,
DNR may convey such lands only to municipalities incorporated on or before
April 1, 1964. DNR may only lease these lands to municipalities incorporated

after that date.

The department supports the principle of treating municipalities equally in the
process of conveyence or lease of state lands. The current artificial distinction
among municipalities based on date of municipal incorporation should be
eliminated. Also, as an advocate for stronger local government and stronger
local economies, the department supports the long-range development stability
provided by municipal land ownership rather than leasing of state lands.

Therefore, the department supports this legislation.

Mike Trwin
Commissioner

File No: HB 20 1/24/95



FISCAL NOTE

STATE OF ALASKA BILL NO. HB20
1995 LEGISLATIVE SESSION
Title: An Act relating to rights in certain BRU: Resource Development
tides and submerged land Component: Information Resource Management
Sponsor. Representatives Moses, Kubina
Requestor Component Serial No. 427
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY96 FY97 FY98 FY99 FYO00
PERSONAL SERVICES 6.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 6.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES (1005)
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 6.0
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 6.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY95) cost: $ None
POSITIONS
FULL-TIME 0
PART-TIME 0 0
TEMPORARY 0 0 0 0
ANALYSIS: (Attach a separata page if necessary)
This bill will require the development of a new Land Administration System (LAS) casetype for these conveyances to
municipalities. The actual notation of these conveyances to the status plats is considered regular work and will be
absorbed by the component The Incremental work to develop a new casetype is estimated to be a one-time cost of $6.0
in personal services.
s f s 7
3repared by: Rich McMahon, A) o Phone 762-2384
Division: Land Records InfoF_rlg_tjg_rl__S_gg_t_i_qg / Date: 26-Jan-95
Approved by Commissioner / / , A .
A A J/ X Date:
tgency: /'Natural Resourced /

FYO1

0.0

o.ol

0.0

(HRO-XLSRev HSIS"REn TO PROVI°E ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE Page , O,

For further distribution information call the Governor's Legislative Oftlce



FISCAL NOTE

STATE OF ALASKA BILL NO. HB20

1995 LEGISLATIVE SESSION
Revision Date: Original
Title: An Act relating to rights in certain

Dept Affected: Natural Resources
BRU: Resource Development

tides and submerged land Component: Land Development
Sponsor. Representatives Moses, Kubina

Requestor Component Serial No. - - 431

Expenditures/Revenues
"OPERATING EXPENDITURES FY96 FY97
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0

FY98 FY99 FYO0O0

0,0 0.0 0.0 0.0

0.01 0.0| 0.0 0.0]

(S0.0) (50.0)| (50.0)1

CAPITAL EXPENDITURES 0.0l

[CHANGE IN REVENUES (1005) (SOO)| (50.0)1

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY95) cost: $ None

POSITIONS

FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

Inaddition to the general grant land entitlement under AS 29.65. qualified municipalities which were incorporated prior to
1954 have beep conveyed tide and submerged land. This legislation would authorize the department to convey improved
tidelands or land required lor the accomplishment ol a public or private development to all home rule, firstand second
class municipalities. Currently, the department can only issue leases that create a financial burden to the municipality and
a liability to the state. This legislation will reduce the amount of lease monitoring and compliance activities currently
required of the department an these existing leases, however the department anticipates nc reduction in expenses due to
the continuing effort to process and monitor other current and additional leases.

The reduction of $50.0 In general fund program receipts is a rough estimate of tile amount of annual lease revenue that

will be lost with the implementation of this legislation.
Amendment to this bill and HB79 could be combined as they are very similar, but address different tide and submerged

land €6RVeyanee issues. A A [*
Prepared by: Ron Swanson, O ire ctQ fAA JW _ Phone 762-2692
Division: Land * r/ " Dale : 25-Jan-95
Approved by Commissjpnfitr: ~ ~ a

th W tis Z tsily it/ /fat* MY, Date:
Agency: /AN gtural Resources// (/

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(HB2U<lIs Rav 125/35) For further distribution Information call the Governor's Legislative Office

P/01

0.0
0.0

(50.0)

0.0

o

Page t ci 1



STATE OF ALASKA F I SCAL NOTE

1995 LEGISLATIVE SESSION

Revision Date: January 24,1995 Dept. Affected: Community & Regional Affairs

Title: An Act relating to rights in certain tide BRU: none
and submerged land. Component none

Sponsor Representative Moses
Requestor House C & RA Committee COMPONENT SERIAL NO.

Expenditures/Revenues: (Thousands of Dollars)

OPERATING FY 96 FY 97 FY 98 FY 99 FYO0O FY 01
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0

0.0 0.0 0.0 0.0

CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

FULL-TIME 0
PART-TIME

TEMPORARY

Estimate of current (FY94) impact $ none

ANALYSIS: (AtLddh i hefilAw 1tKSSSmTT}

This legislation would give the Department of Natural Resources (DNR) the authority to convey
tidelands and submerged land to municipalities. Presently, DNR can only issue leases (unless
the municipality was incorporated before 1964). There is no fiscal impact on DCRA from this bill

Prepared by: Remond Henderson, Director $ a*¥ N ol Phono: 465-4708

Division: Division of Administrative Services , » Date: 1/24/95"

Approved by Commissioner Date: (,1/24/95J

Agency: Community & Regional Affairs
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor’s Legislative Office
Page 1 of 1

BILL NO:

HB 20
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Tideland Conveyances (AS 38.05.320) - before 01/04/64

mMittnigjpaito Acres Authority
Anchorage (city) 927 .320
Juneau 232 .320
Juneau/Douglas 113 .320
Ketchikan 163 .320
Kodiak 219 320
Pelican 60 .320
Feterjburg 449 .320
Port Chilkat 32 320
Sitka 194 .320
Skagway 194 320
Valdez 220 .320
Wrangell 149 .320
Totaltyon 01104164 2J52 acres

Total AS 38.05,310 + 22,848 (through 1990)



ALASKA |

MUNICIPAL

LEAGUE : 217 Seconc S”eer. Suite 2C0 mJunecu Acs*': CC5C' m'-1¢c07', 58¢-' ;25 Crem

January 27, 1995

TO: Representative Carl Moses
Merr)be/s, House Community and Regional Affairs

FROM:

RE: HB 20 - Rights in certain tide and submerged land

The Alaska Municipal League supports HB 20, which would allow all Alaskan cities the
right to select and receive title to state-owned tide and submerged lands within their
municipal boundaries. In November 1994, AML members discussed this issue and
passed Resolution 95-11 (copy enclosed) supporting the concept included in HB 20.

Present statutes limit the ability of municipalities to obtain ownership to tide and
submerged lands within their boundaries, yet often these lands are among the most

valuable for economic development purposes. AML and itsmembers support making
such lands available to all municipalities, as part of their municipal entitlement to state-

owned land.

Attachment

JK/Leg95/hb20.126

Member of the National League of Cifies and the Nafioncl Association of Counties



Resolution of the Alaska Municipal League
Resolution 95-11

A RESOLUTION OF THE ALASKA MUNICIPAL LEAGUE
URGING THE PASSAGE OF LEGISLATION REQUIRING THE
CONVEYANCE TO CITIES AND BOROUGHS OF STATE
TIDELANDS THAT ARE LEASED TO MUNICIPALITIES OR ARE
NEEDED OR APPROPRIATE FOR DEVELOPMENT

WHEREAS, upon becoming a state, Alaska authorized all first class and
home rule cities to receive all tidelands within their boundaries and these cities
were required to reconvey to private persons only those tidelands to which such
persons had a claim through their prior use and development of the tidelands; and

WHEREAS, the right to receive such tidelands was never extended to
unified municipalities, second class cities, or to boroughs of any class, nor to any
cities that reclassified as first class or home rule after April 1, 1964; and

WHEREAS, all coastal municipalities have similar needs for tidelands to
give them the tools needed to encourage, control, and ensure responsible
development of tidelands within their boundaries and to ensure that such
development isconsistent and coordinated with other developments and needs of

the municipality; and

WHEREAS, the State of Alaska currentlywill convey an interest in tidelands
to municipalities only through a lease; and

WHEREAS, obtaining a tidelands lease from the State of Alaska is a
cumbersome, lengthy process and the leases often require the posting of a
performance bond that costs the municipality more inannual premiums than the
fair market annual rent for the tidelands, create an unnecessary ongoing
relationship with the State with respect to the tidelands parcel, and impose other
unreasonably burdensome requirements; and

WHEREAS, municipalities, as well as the State of Alaska, have a duty to
ensure that the use of their lands, including tidelands, is inthe public interest; and

WHEREAS, itwould be equitable and in the public interest for the State of
Alaska to convey to boroughs and to cities that have not received their tidelands
under AS 38.05.820 (formerly AS 38.05.320) tidelands that are needed or have
been identified as appropriate for public or private development; and



WHEREAS, HB 398, as itpassed the Alaska House of Representatives
during the Second Session of the Eighteenth Alaska Legislature, would have met
these needs of municipalities:

NOW, THEREFORE, be itresolved that the Alaska Municipal League urges
the Legislature and the Governor to pass either legislation substantially in the form
of HB 398 as passed by the Alaska House of Representatives during the Second
Session of the Eighteenth Legislature or other legislation requiring the expedited
conveyance to municipalities of tidelands leased to municipalities and tidelands
that are appropriate or needed for development.

Jc President

ATT

Kevih C. Kitchie, txecutive Director
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Alaska Association ofHarborm asters

8< Port Adm inistrators, Inc

HXSOUDTIOH 95-1

a BSSOUMcoOH of cue Alaska association of gaeborhastksls abd port adfcch-
istbatois snppogrmi thf coscept of the expedited cowveiahck of TTDKLAHDS
TO WIBTCIPALXnES AS OTJTLIHKD HITHIH H.B. 398.

WHEREAS, upon becoming * State, Alaska authorized allfirst class and home
rule cities to receive all tidelands within chwirboundaries, and

WEEHKAS, the right to receive such tidelands was never extended co unified
municipalities, second class cities, or to boroughs of any class, nor to
any cities that reclassified as first clae* or home rule after April 1, 1964,

and,

WHEREAS, *11 coastal municipalities have similar needs for tidelands to give
then the tools needed to encourage, control and ensure responsible development
of tidelands within their boundaries and to ensure that such development is
consistent and coordinated with other developments and needs of thj municipal-
ity , and

WHEREAS, the State of Alaska currently w ill convey an interest in tidelands
only through a lease, and

WHEREAS, obtaining a tidelands lease from Che State of Alaslca in a cumbersome,
lengthy process and the leasee often require the posting of a performance bond
that costs the municipality mere is annual premiums than the fair market annual
rent for the tidelands, create an unnecessary ongoing relationship with the

State with respect to the tidelands parcel, and impose other unreasonably bur-

densome requirements, and

WHEREAS, municipalities, as well as tha Scats of Alanka, have a duty to ensure
chat the use of their lands, including tidelands, are in the public interest,
and

VHK2EAS, it would be equitable and in the public interest for the State of
Alaska to convey to borougha and cities that have not received their tide,lands

under AS 38.05.820 (formerly AS 38.05.320) tidelands that are twsded or hava
been identified as appropriate for public or private development, and

WHHXEAS, H.S. 398, as it passed the Alaska House of Representatives during the
Second Session of the Eighteenth Alaska Legislature would hove met the needs

of municipalities;



Alaska Association ofHarborm asters

& PortAdm inistrators, Inc

HUB XHEKE3TCKE, be it resolved by the Alaska Association of Harbormasters
and Port Administrators: !

That the Association supports the Concept 0f ns. 398 as passed by the
Alaska House of Representative during the Second Session of the Eighteenth
Legislature requiring the expedited conveyance to municipalities of clde-
|Snd3 leased to municipalities and those chat are appropriate or needed for
development.

Copies of this Resolution shall be sent to the Governor of the State of
Alaska, to each legislator elected to represent the state of Alaska, to
the House Community and Regional A ffairs and Resources Committees, the
Coaoisljoner of Natural Resources, the Director of Division of Lands, and
the Alaska Municipal League.

ADOPTED th is 9th day of Sqy-aabcT 1994

Association President

Accost

Association Secretary/Treasurer

TOTPL P.03

TOTftL P .03
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linrl of it has not been used liy (lie lessen Tor the purpose specified in
(lie lense fur n period of two yenrs. No Innse rnny he assigned or sub-
leased except with the consent of the director, nnd in nny ense tnny
only he trnnsferred to no npplicnnl eligible under (h) — (d) of this
section. A lessee may not change the use speeided in the lense to
another or additional use except with the consent of the director. If, at
any lime after the land is leased, the lessee attempts to assign the
lease or transfer control over the land to nnolher, or if the land is
devoted to a use other than that for which the land was lensed without,
the consent of the director, the lense nutotnatiujlJy terminates.

(el lhe lease, sale, or other disposal of stale land at. npprnised fair
market value may he negotiated with a licensed public utility or n
licensed common carrier by the director with the approvnl of the com-
missioner if the utility or carrier reasonably requires the land for the
conduct of its business under its license.

(It Ilie commissioner shall lense slate land for telephone or electric
transmission and distribution lines for less than the npprnised value
of the laud it the lessee is n nonprofit cooperative association orga-
nized under AS 1(1.25. The commissioner may lease stale land that is
not located within the boundary or a municipality for the disposal of
garbage, refuse, trash, or other waste material for less than the np-
praised value of the land if the lessee is a licensed public utility autho-
rized to collect and dispose of garbage, refuse, trash, or other wnste
material outside the boundaries of a municipality. Hefore determining
the annual rental, the commissioner shall consider the nature of the
public service rendered by tl » nonprofit cooperative association or
licensed public utility and the terms of the grant under which the land
was acquired hv the stale. A nonprofit coopei.alive association may not
coastinet improvements other than transmission or distribution lines
and suhstations on land leased under this subseclion. A licensed pub-
lic utility may not construct permanent improvements on laud leased
iiiolei this subsection Ilull are not related to Ilie purpose or the lease.

tgt lhe commissioner shall retain a reversionary interest, on each
sale or other disposal granted under tat or (e) of this section. The
nmimissiouei may waive the reversionary interest on a written deter-
mination that the waiver is in the public interest. (¢ 4 art Ill cli 109
SI,A 1959; am § | eh 155 SI,A 1900; mn § I cli 137 SI,A 1902; am § |
cli 30 SI,A 1970; am § 12 cli 257 SI,A 1970; am 5 | cli 70 SI,A 1980;
am btj 34, 35 cli 113 SI-A 1981; am 5 | cli 80 SI,A 1984; am § 42 cli
152 SI,A 1984; am 5 4 cli 55 SLA 1980; am 5 11 cli 75 SLA 1987)
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Oplninnii of oltomey Rrnernl. — Il is
Ulirlrnr wliellier quilrinlroR to the ferfernl
government by tlie rlivision of nnturnl re-
sources to correct Inilinl erroneous con-
veynncen by the feilernl govern merit to the
stole for purposes of the Meninl llenllli
Enabling Act fnll within the scope of Qils
section. August 4. 1983, Op. Alt’y Oen.

Providing sInlc Innrl for n long term, ex-
clusive tense, nl no cost, to n "youth en-
cnmpmenl” (exempt from rental fees pur-
suant to subsection tdl), where the express
purpose is to lend youthful cnmpers to
Christ, would result in the undeniable ef-
fect of pinciiiR the power, prestige and
properly of the stale Is'him* the ndvnnre-
menl of one particular religious belief In
violation of the Establishment Clausen of
the sIinto nnd federal constitillinnn. Sep-
temlrer 2, I19R3, Op. Ally Oen.

The state could not directly sell n pnrrel
of property to n hislnrirnl society for use
ns n cemetery without public suction or
indirectly to the society through n third
pnrty pursuant to AS 38.05,035(1)1(5).
However, the pnrcel could he lensed In the
society for n term not In exceed 55 yenrs,
ronewnhte indefinitely nt .55 year inter-
vals nl tinldiscretion of the director of the

NOTE9 TO

Cited In Moore v. Stole, 553 I*2d R
IAlInnkn 15(70%, Stnte v. tiering Slrnil lie-

division of Inndx. August 0, 1985, Op.
All'y Oen.

There would be no constitutional prob-
lem with n transfer of stale laud to a
Methodist comp which Is n nonprofit cor-
poration organized for charitable purposes
with nothing In Its nrticlea of incorpora-
tion Indicating Mint Its objective in to Fur-
ther the religious belief" or dogir.oo of the
Methodist Church, nnd where lIlls leone or
sole of the Innd to the cninp would provide
for the continued operollon of n comp
which, In the past, hod served n brond
cross-section of the public, nnd thus would
accomplish n valid public purpose. Fehrii-
nry 21, 1988, Op. All'y Oen.

There in no Icgnl authority for the de-
portment to convey foo title to tidelands to
n unified homo rule municipality under
subsection (a), toil ns long ns the use to
which the municipality intendn to put the
tidelands is a permissible use, it would Ire
consistent with the public Iru.'l for the de-
partment to lease the lidcinnds In a
unified home rule muriripnlily for less
llinn fair market value under this section
April tfi, I9RH, Op Atl'v Oen ; Oerrmher
2, 1988. Op Atty (ten

DECISIONS

gionnl Educ Attendance Aren .School
llisl . R5R I'.2d 781 (A)nsks I9R3I

See. 38.05,820, Occupied tide nnd submerged Innd. (n) 11in Ihe

llpuhur'a liolru I'mmistv  AS Kffit-l of nmrmlinmls. Tin- I"'WAi
ISo ,.dur, Uioimolci»>() in losl iiiiii'iliiipiil ill 1In* hagimiing of sullaor*
Cross rrfiTioiri'S. I'ur ri-si-rviilimi ~ gun ini xiili-sliluteil "Exi‘opl rot otherwise

In wliiili (emiiilroils fm sole, tense or iirnnl
ol sl;ile L:tii*l oiot ileeits In sInlr hunt, prop

eitieg a1 intgxest In stole limit me snhjerl.
§i-°AS"as B°h

pinviileil in AS M OSIHXIll, the" for
"1lie "
The 187 iiiliellllioenl mhled snleierlinn
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policy of the HInlc Lnallow preference rights for the acquisition of tide
and submerged land occupied or developed for municipal business,
residential or other heneficinl purposes on or before the dnte of admis-
sion of Alaska into the Union. Nothing in this Hection vests the righL
in n person to acquire the land until n conveyance from the state is
delivered to the grnntee.

(h) Home rule cities and cities of the first class incorporated on c,r
before April 1, 1984, may apply, in the manner prescribed by the
director, nnd in accordance with such regulations ns the director rnny
adopt, for n conveyance to them of all Innd seaward of the home rule
cities nnd cities of the first class which is between the menn high tide
line in, or forming the boundnry of, the home rule cities nnd cities of
the final clnss, nnd a line to be shown on n plat made n part of the
application which shall he the pierhead line established under the Act
or September 7, 1957, or the hnrbor line established under the Act of
March 3, 1899, or if no pierhrnd line or harbor line is established then
a line subject to npprovnl by the director, with the concurrence of the
commissioner, which shall he seaward of all title nnd submerged Innd
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orrupiod or suitable fnr nccupntinn nnd development without unrea-
sonable interference with navigation. The director nhnfl convoy thnt
lido nnd submerged Innd to homo rule cities nnd cities of the first
class Applications L.y proloronce right rinimnnts filed with the direc-
tor before dune .10, 1064, shall continue to lie processed to n finnl
determination nnd conveyance, if any, by (lie director, ir such prefer-
ence right chiimnnta are entitled to a conveyance l.om the director
under the laws existing previous to duly 22, 1064

(Il Koch home rule city and city of the first clnss planted a convey-
ance shall prepare an official subdivision pint or the aren conveyed
showing all structures and improvements and the houndnries of encli
trad occupied or developed, together with the name of the owner or
chiiinanl. The aubdivisional plat shall include within the boundaries
of each tract occupied or developed such surrounding tide nnd sub-
merged land as is reasonably necessary in the opinion of the govern-
ing body or the home rule cities and cities of the firsL class for the use
nnd enjoyment of the structures and improvements hy the owner nr
claimant, but shall not include tide or submerged land which if
granted to the occupant would unjustly deprive an occupant, of adjoin-
ing land from reasonable use and enjoyment of it.

121 An occupant or land included in the conveyance to home rule
cities and cities of the first class, who occupied or developed the laud
on and before September 7, 1957, has a class 1preference right to the
land from the home rule cities nnd cities of the first class upon the
execution of a waiver to the state and the home rule cities nnd cities of
the first clnss of all rights the occupant may have acquired under
Public l.aw R5-70.7 (71 Stat. 62.71.

Cl) An orrupant of land included in the conveyance to home ride
cities and cities ol the first class, who has a class Il preference right hy
reason of the conveyance to home rule cities and cities of the first
class, and isunwilling to waive the right hns a preference right to the
land which it is mandatory for the home rule cities and cities of the
first class to expeditiously honor upon application from the occupant
aHer the .Secretary of the Army has submitted to the Secretary of the
Interior nnd the govi rnnr of the slate maps showing the pierhead line
established hy the corps ol engineers with respect to the tract so
granted

14) An nrcupnnt of land included in the conveyance to home rule
cities and cities of the first class, who orcupied or developed the land
idler September 7, 1957, nnd before .January .7, 1959, nnd who contin-
ued to occupy it on January .7, 1959, has a class Ill preference right to
the land from the home rule cities and cities of the first class.

(51 In making n conveyance to an occupant, the home rule cities and
cities of the first class shall include as a part ofthe tract conveyed and
in addition to the occupied or developed land, such additional tide and
submerged land as is reasonably necessary in the opinion of the gov-
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erning body of the home rule cities nnd cities of the first clnss for the
occupant’s use nnd enjoyment of the occupied or developed Innd, hut
the conveyance nhnll not include any nrcn which would unjustly de-
prive nn occupant of adjoining Innd from remmnnble use nnd ci\joy-
monl of it or which, if developed, will interfere with nnvigntion.

(6) Each home rule city nnd city of the first clnss receiving convcy-
nnces nhnll by ordinance provide for reasonable regulations govorning
the filing nnd processing of applications, publication of notices, and
tbo adjudication of disputes between clnimnntn by the governing body
of the home rule cities nnd cities of the first cInss. A pnrty aggrieved
hy its determination rnny nppenl to the superior court.

(7) When no preference right hns been granted to purchase or lease
tideland, the home rule cities nnd cities of the first clnss may sell or
lense the tideland conveyed to them, nnd may impose lermR or condi-
tions for the snle or lease. Such terms nnd conditions shall include
such reservation of rights-of-wny ns ure necessary to provide reason-
able access to public waters.

(c) An occupnnt oftide or submerged land which is not seaward of n
municipnl corporntion, who occupied or developed it on and prior to
September 7, 1957, has a clnss | preference right to the Innd from the
ninte. However, if the land is seaward of a surveyed lownsilc, the
occupnnt shall execute n wniver to the slate of all rights which the
occupnnt may have ncquircd under Public Law 85-30.7 (71 Stnl. 62.7),
before the preference right may be exercised.

(1) A person who has nclnss Il preference right in the disposition of
Innd by the ninte not provided for under pnrngrnph (b)(3), and who is
unwilling to wnive thnt right, hns a preference right to the Innd which
it is mandatory for the director to expeditiously honor upon applica-
tion from the occupnnt alter the Secretary of the Army has submitted
to the Secretnry of the Interior nnd the governor of the state mnps
showing the pierhend line established by the corps of engineers with
respect to the tract ro grnnlcd.

(2) An occupnnt of tide or submerged Innd which is not seaward or a
municipnl corporation, who occupied or developed it after September
7, 1957, nnd before .Jnnunry 3,1959, nnd who continued to occupy it on
January 3, 1959, hns a class Ill preference right to the land from the
state.

(3) The preference right granted nn orrupant in (c) of this section is
lost unless the occupnnt of tide or submerged Innd not seaward of a
home rule or first clnss city makes application to the director to exer-
cise the preference right by July 1, 1967.

(4) Each occupnnt shall furnish nl the cost or the occupant a plat
showing the exterior houndnries of the tide nnd submerged land cov-
ered by the application, in form nnd with proof of accuracy as set out
in regulations of the director, and shall show the location and nature
of all fill material, buildings, structures nnd improvements, which
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form tlm basis of the application nnd which urn situated upon the trncl
npplicd for. The npplirunt may include within the boundaries of the
trnct npplicd for such surrounding tide nnd submerged Innd iih in ren-
nonnhly necessnry in the opinion of the npplicnnt for the use nnd
enjoyment of the structures nnd improvements hy the occupnnt, hut
rnny not include nny tide or submerged Innd which if grnnted to the
occupnnt would unjustly deprive nn occupant or adjoining Innd from
rensonnhlc use nnd enjoyment of it.

(51 In mnking n conveyance to nn occupnnt, the director shall in-
clude as a part of the tract conveyed, nnd in addition to the occupied or
developed land, such additional tide nnd submerged Innd ns is reason-
ably necessary in the opinion of the director for the occupnnt’s use nnd
enjoyment of the occupied or developed Innd, hut the conveyance shall
not include any men which would unjustly deprive nn occupant of
adjoining Innd from reasonable use nnd enjoyment of it or which, if
developed, will interfere with navigation.

I(i) The director shall by regulation provide for reasonable proce-
dures governing (he Tiling nnd processing of applications, the publica-
tion of notices and the adjudication of disputes between claimants A
party nggrieved by an adjudication may npponl to the superior court.

(7> The holder of a valid corps of engineers permit issued before
November 15, 195!), may be given a preference to a lense or permit by
the state ifjustified in accordance with the policy of this chapter nnd if
in the best interests of the stale. This preference is subordinate to all
other preferences recognized under this chapter.

tdl For the purposes of this section, unless the context otherwise
requires,

(Il "class | preference right" means the right of an occupnnt to
acquire tide and submerged Innd (or a consideration not. exceeding the
costs of surveying, transferring and conveying the title to it;

(2) "class Il preference right" means the right to acquire tide
submerged land as defined in Public I,aw 85-303 (71 Sint. 8231 for n
consideration not exceeding the costs of surveying, transferring nnd
conveying the title to it;

(31 "class Il preference right" means the right of an occupant to
acquire tide and submerged land fora consideration not exceeding the
cost of appraisal, administration and transfer plus the appraised fair
market value, exclusive of value accruing from improvements or de-
velopment, such as till material, buildings or structures, by the occu-
pant or predecessor in interest ol the occupant or reflecting, equities of
the occupant;

MI "home rule cities and cities of the first class” do not include u
borough;

(51 "occupant” means a person or the successor in interest of a per-
son. who actually occupied for business, residential or other beneficial
purpose, tideland. or tide and submerged land contiguous to tideland,
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in the stnt.fi, on nnd before Jnnunry 3, 1959, with substantial pcrmn-
nent improvfimenls. The holder of n pnrinit or clearance in respect to
interference of navigation, nr of n special use permit from a govern-
ment agency does not qualify as an "occupnnt” unless entry on the
Innd bad, through exercise of reasonable diligence, resulted in occu-
pancy nnd substantial permnncnt improvements; no person is on occu-
pant by renson of hnving (A) placed a fish trap in position for opera-
tion or upon the tide or submerged Innd for storage, (13) placed n set
nut or piling for n set net, or nny other device or facility for taking
fish, (C) placed pilings or dolphins for log storage or other moorage,
(1)) placed flontsor vessels upon the tide nr submerged land, (K) plnced
telephone, power or other lrunHiniRsion facilities, ronds, trails or other
improvements not requiring exclusive use or possession of tide or sub-
merged land, or (F) claimed the land hy virlue of some form of con-
structive occupnncy; where Innd is occupied by a person other thnn the
owner of the improvements on it, the owner or the improvements is,
for the purposes of this section, the occupant of the land;

(6) "occupied or developed” menns the use, occupancy anil control of
tide or submerged Innd by the establishment on it of substantial per-
manent improvements other thnn those uses, facilities nnd improve-
ments not qualifying a person to be an occupnnt;

(7) "person” menns n person, firm, corporation, cooperative associa-
tion, partnership or other entity legnlly cnpnble of owning land or nn
interest in Innd;

(8) "preference right,” subject to the classification of preference
right established in this section, means the right of nn occupnnt lo
acquire, by loose, purchase, or otherwise, at the election of the occu-
pant, except ns otherwise limited or prescribed in this chnpter, n trncl
of tideland, or tide nnd submerged Innd contiguous to tidcInnd, occu-
pied or developed hy the occupnnt on nnd before .Jnnunry 3, 1959. (§ 5
art 111 eh 189 SLA 1959; am § 8 ch 61 SLA 19(50; am § 1ch 18 SLA
1962; nm 8§ 1, 2 ch 81 SI,A 1904; ntn § 1 ch €4 SLA 1966)

Rcvisor's noted. — Formerly AS
38.05 320. Renumbered in 1904. Subset:-
lInn Id) whs rcnrRonircd in 1984 In niphn-
Itelire (lie detined terms

Truss references, - Frr rescrvnlinn
In wliicli cnnlirscla for snlc. lense nr Rrnnl
ofstole Innd nnd deeds to alnle Innd. prop-
erlies nr interest In stole Innd nre subject,
see AS 38.05.120,

Opinions of ntinrnry Ronernl. - The
orcupnnls of tidelands lyinR utTsbure nf
cities Imve present vested properly rights
under the 1957 federnt Tidelnndo Art,
which the stole must recognize iit nrquir-
ing rights nf-wny for stnte rosds 1901 Op
Att'y (ten . Nn 18

lJefore tlie stole uses tiilelnnds lying n(T

shurc of cities, the liilelim.I necupnnta
must be psid fur (lie full vnliie of the prop-
erty (hey occupy 1901 Op All'y (Sen., Nn.
18,

Tlie division of Innd mill wnlor innnnge.
mcnt mny convey In n city tiilelnnds nnd
submerged limits Infilled sentviird nf (lie
rity's municipnl bnundiiries. but this cun-
veynnce is subject In prior enisling rights.
The transfer should tnke the form of n
ipiilrinlm conveyance, which conveyance
trsnsfcrs only whatever right, lille, nnd
interest the grnntnr tins in tire property
conveyed. November 20, I19H-I, Op Att'y
(ten

The sinlc mny not make u conveyance
nf lldelnmla under Ibis nrclitm In n tin. led
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In»inr win rit.v, aincn niitiiflrcl linmr rnlr
mlv i« n Hinyli* [Hililicnl nnlity ronninling

ol n nn«d nil ritin* williivi il. nml
li.nmijrnpli prnvidrn lIml homo rule
. ;indd rilie« nfllir ctnsw, (hr typo*

NOTES TO

I'lirptmr nfnrdlon. « One piirjH»ni* I'F
foxe Aln*kn 1.nml Act W IN<?*tnblinh co*
uitnbb* iiwllukir nf <liopn*ing r'f wrifiin
liilrlnmIN  Tnwnrd |hi* end, nnd within
llu* frdrrnl pnrnniclrrn rrquirfng Hu* rcc*
MRItitiiifl nf “pn‘fnrenrn right*/’ thin RRG
tikin wiim indtidi'd in llic Acl f‘ily nf
Hnutrr v Shili*. mr(» 1*2d 13M (Alnnkn
1*1771

I Mm priM'np” rrijulrn<I. — Privnin pnr-
lim urn rnlllind In dun pnxrRn nf Inw k>
fu# prupi‘flv right* mny bn removed;
llinndorn. Ilm minimnl proloclinn pro-
vidnd P*y ndjudirninry prnfodumM nf Hs*
Di-pnrimwil of Nnlurnl lInnourcrn muni
uirni iluil ptinndiird. ('ily of llomrr v
sinin. [l, 1»2» MM (Alnnkn 1077)

Mnniripnlilini nrn nnli(jnd In due pro-

in 1lm ndjudirnliuii of clnimn In lldp
nnd puluimrppd l/uuln (ilv of llornnr v
Sinle. rri; V24 MM (Alnnkn [1»77).

Willi mw»lircl In Hie dinpnpilion of lide-
liiud.n, muiiiripnl cor|>ornlinnn nre lo In* nf-
fnrclrd Ilm «umm righto of due prncenn m
nm privnlr* pnrlien  (lity of llonmr v
Sinle. rifi; *2d MM IAlnnkn 1077)

The Inngtingr of nuhnertinn IIl) In
rirnr nml unnmbiguouft. Sinle Dep'l of
NnI'l llenoiircen v f’ily nf lininen, 027
I"2d 1IM7 IAlimkn HIHII

Snipe of MiihnerHon Hi) grunt.  Tim
ljr.-ul in eiilmrrlinn fill nf Ihi* nerlion en-
ri*ftslinepn lideinnd  mljinmnl  In  rulipp-
ipmnflv enpnnded muiiiripnl InmminrirR
Sinle, Hep*l ol NIII'l llenmirren v f'ily of
Illiine«. 027 1I'/d HH7 (Alnnkn I9R1)

In order for rnnrmcnl under pnrn-
Krnpli (hHfll of lliin oerllon lo lie eelnb-

d lou'-l oppeor Hint il in rrn«mi
iildv im<evMjifv |or Hm pivjoymrnt of Hie
pmpeilv, Hu* lerin “"nerennnry" mnnning
Hint lime mold Me no ollmr rennonnide
inode ef eiilovlii)! Hu* doininnnl leneiimnl
Hillenil lie* eii*olimnl An eniemrnl My
imptiMdioii d*»eo not mmo merely Mernune
it’* one »«loiiveiuenl lo Hie IM»rmifiriiil eu
pumeid »1 Hie doiriiioinl of Ilm
property TnIMol'i. Ini v Ceemmn En
IMH, lor. ffit, I*2d M20 (Alnokri 19771

Wlole * or nliMolule imrennily in ind
litiplired. MoumUdnji morn Hinn mere ron
veto ¢lire imetl Ik* nhnwn |M*fnre no nrrii
pnnl of lidrinndn in entitled In nn enne

of rilirn which mny npply Tor niich ronvey-
nucen. do not include n iHirniiRIt April 15.
I9MR, Op Ally Oeo ; December 2. I9RR,
Op Ally Opii

DECISIONS

ment under pnrngrnph (hl(R) of Ibin nec-
linn. Tnlinjl'n, Inc. v Cen»nun Enter*,
Inc, m IV2H M20 (Alnnkn 1977)

MImrnl connlruellon. — A lilmrnl con*
ntrurlion of (bin "eclion in fnvnr of mi np*
plicont'’n nn»o?led beneflcinl nne nf lide*
Innd* Till in opproprinle. (Sly of.lunenu v
I'ropley, 429 1*2d 21 IAInnkn 1957)

In light of the prnvinionn of pnrngrnplin
11) nnd (5) of Hubnoflinn Ib) of Ibin neclion
of Hie Alnnko bond Acl, widch reflerl IIm
Sinle of Alnnkn'n iwdicy of pettnillinR in-
clunion within Hie Ixrundnrien of occupied
or develolK*d Irncin of nucli midilionnl mir-
rounding lide or nubrnergnl Inndn nn nre
rennonnldy necennnry for Ilm nccupnnrn
une nnd enjoyment, llic nuperior court wnn
lorrrrl in ncmrding n lilmrnl connlruclion
lo the term "occupnnl nnd lo Ilm require-
ment Hint “iMMipfirinl une" be mnde nf fill
mnterinl before nucli mnlerinl qunlifirn nn
n ‘permnnenl improvement." Oily nf du-
nenu v. Oroptey, d29 I1*2d 21 (Alnnkn
19G7)

Dinciinnlon of preference right*
given under Frdrrnl Tldelnndn Art. --
See Tnllrorn, Inc. v. Cennnun Knlern , Inc.,
GIB P 2d 10G4 (Alnnkn 197«0

Puhllr ennrmrnt to une privnte tlde-
Inndn. - Tidelnmin conveyed lo privnle
pnrtien purnunnt lo Clnnn | prefereni-c
righln under thin nection werp conveynl
nubjerl to the puhlic'n right lo ulilire tlione
lidelnndn for purpnncn of nnvignlion, com-
merce nnd finlmry While pnlent boltlrrn
nre free In rnnke mirb une of HmMir pro|K*rly
m will not iinrennonnldy interfere with
Ibene rontiniiiug public ennemenin, they
nre probibiled from nny germrnl r»ttempi
lo exclude (lie public from. IIm propeity by
virtue *if Imir title OW(! Kinlmrien, Inr. v.
Hunker, 755 N\2d 1115 (Alnnkn [9R8).

A city In given title lo dinpr.ae of
ntrirtly nrroniIMig M the term* of thin
neclion. TntindV. Inc v. flecnnnun Fnlere .
Inr, 5IR IV2d 1HM (Alnnkn 1971)

Am! it rrinnot depnrt from It* term*
nr tim lermn of iln own nrdinnnre, ndnpled
puinonnl In (bin nerlion, wbirli nrdinnnre
n*lopled n liflelnndn nulKlivinion pint Tnl-
Ivd'n, Inc. v (‘ennnun Knlern, Inc. RIB
P 2d 1054 (Alnnkn 197*0

Power (o include or remove lide.
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rlc., Iniiiln frnm occupied liotmdnrlro.

Til" KiivcininR Imily of n city in ilrlo-
(tnlc.l llic power In Include nr rcninvce lirfe
nnd “illlinnrged Innd* frnm llic vnrinun nc-
ciipird Itoundnrirn.  TnllmlI'p, Inr. w.
(‘rusmin Enter*., Inc.. OIfl I"'2d IOfif
IAInnkn  1071».

When pnwer I* Invoked. —Tlir pnwer
In inrindc nr rcinnve tide nnd *uhmcrRod
Innd* from Ctic vnrinun ncrupird Iwund-
nri.”* I* Invoked when Il I* deemed nece*-
nnry for mi ni”NniniiiK owner tn hnvo ren-
iwnnlile unc nnd enjoyment nf hi* occupied
lidelnndn Tnlimt'n, Inc. v. Cennnun En-
ter*, Inc, MR 1'2d 1(1(14 IAInnkn 19741

Thu*, there In latitude tn nettle rom-
peling rinimn of une. Tnlimt'n. Inc. v.
Cennnun Enter*., Inr. MR I’2d I0M
IAInnkn 1974).

City mny Include Innd nn In rennon-
nhly neeennnry to neeupnnt'n une. — A
rily in nullinrired tn include in nn nccu-
pnnl'n rnnveynnre nucli other pnrin of the
whc.r nvnilnhle Innd nn nrn rennonnhly
nerennnry tn the occupnnt* une. TnltKil'n,
Inc v Cenmion Enter*. Inc., MR |'2d
Ittr4 |AInnkn 19741

Tlie only limit upon thin power in the
requi.ement thnt nn orciipnnl nf ndjolninR
Innd not lie uiyuntly deprivetl nf rennnn-
nhle une nnd epjnymenl Tnlimt*, Inr. v.
Cennnun Enter*.. Inc., BIR I'zd IIM4
IAInnkn 1974).

Inlerent mljnIninR neeupnnt mny
Juntly lie deprived of. — fly Infercntc,
the ndjniniiiK iKCiipnnt mny lie deprived,
juntly. nf nurli inlerent nn ilnen not inter-
fere imduly with hi* une nnd enjoyment.
Tnlbnl'n, Inc. v. Cennnun Enter* , Inc., HIR
1*21 IRM (Alnnkn 1974)

Incorporenl heredlinmenl mny lie
Impnned nn adjoining properly. — If
ndditinnnl Innd mny lie cnrveil nut nf nn
ndjnining neeupnnt'n prnpi‘rty. certninly
nn inronmrenl hereditnmenl mny lie Im-
pnned. lieing n lenner burden Tnlhol'n. Inc.
v. Cennnun Enter*. Inc. MR N\2d 1091
IAInnkn 1974).

Hy "Juntly” one would iimlerninnd timl
the nllrrntinn nf interentn munt lie nup-
ported hy rennonnhle necennily, cnnctuded
in n prnreeding ntTnnling due prnrenn. nnd
riinfarmed tn ttir requirement Hint undue
linrdnliip not lie worked iginn the ndioiu-
inp owner ‘t'nliKil'n, Inc v. Cennnun En
tern. Inc. MR I’ 2d 1094 (Alnnkn 1974).

In effect, thin nrclinn given the nil-
tlinrllir* nf n rlty Hie pnwrr to mljtidl-
rnte nn ennemenl liy rennonnhle nr con-
ally nn npplirnlinn far n ennveynnre. The
ndjnining ncrupnnt mny rnntcnl the delei-

ininntion in nn ndvemnry ndjudirntnry
proceeding from which npponl tn the nupe-
rinr court in gunrnnicrd hy pnrngrnph
thlifi). The Inilinl Inquiry lliun in whether
the plendingn nnd the Irinl herein eninb-
linlied the competing properly interentn.
Tnllmt'n, Inc. v. Cennnun Entcrn., Inc., BIR
1 2d 1094 (Alnnkn 10741; Tnlbot'n. Inc. v.
Cennnun Enlern., Inc., BOG I'.2d 1120
(Alnnkn 19771

Sufficient Interentn entnblinhed for
delermInBtlon If eanement rennnnnlily
neeennnry. — Sufncient interentn were
entnlilinlied hy bolli n Intulowner nnd nn
ndjnlning Inndowner tn cnll fnr the city
engineer In decide, under pnrngrnph
(likO), whether nn rnneinenl ncronn tlie
fonner'n Innd wnn rennnnnlily neeennnry lo
the Intler'n une of itn nijjnining loud. Tnl-
bnl'n, Inc. v. Cennnun Enlern., Inc., BIR
P.2d 10B4 (Alnnko 1974).

Tlie Inngungc following the ncmico-
Inn In pnrngrnph IdItBKF) crcnton nn
exception tn the rcnlrictinn nf (FI imme-
dinleiy preceding it. Stntc v. A.f. Indun,
Inc., 197 P.2d 2RO (Alnnkn 19041

Occupnnt munt linvo Improved Innd.
— An ..crupnnl nf the tide nnd nulimerged
Inndn fn: which he in neeking n preference
right munt hnve Improved the Innd. Sinle
v. A.l Indun. Inc., 397 P.2d 2RO (Alnnkn
19541

nenrflcinl unen mnde liy lennen nc-
enie to lienefll of lennor by rennnn nf
pnrngrnph IdKBKF). Stnle v A.J. Indun,
Inc., 197 P.2d 2RO (Alnnkn 1904)

Fill nn permnnent Improvement. —
Fill which in pIncrd nnlely for the pnrpnnen
nf dinponing nfwnnte nr rpoilncnnnol qunl-
Ify nn n permnnent improvement. On the
other hnnd. fill In pince tn n level nhnve
the line of menn high lide nnd ndunlly
ulilired fnr lienelicinl purjmnen in Intended
tn qunllfy nn n permnnenl improvement
City nf .lunenu v. Crnpley. 429 P2d 21
(Alnnkn 19571

Nnnlienedcmlly unrd ninping flit, whicli
only furninhed Inlernl nup|inK. wnn lint In-
tended tn lie encnmpnnned within the cate-
gory nf permnnent improvement. City of
lunenu v Cmplev. 429 P2d 21 (Alnnkn
19G7).

Hock fill wnn put to heneflcinl une tn
tlie extent liml il wnn lined for the nnir of
MI mnterinl*. Stnte v. A.J. Indun., Inc,,
197 P,2d 2RO IAInnkn 19541

And heenrne n permnnent Improve-
ment. — Itnck fill, liy rennnn nf lin null-
ability nnd utilirntinn fnr n huninenn line
nnd the procurement nf nucli n une hy np-
plicnnt, Iternme n permnnent Improve-

11



Aiahka Statutes § .mon.ano

fiu'iii Msfinl v nppKnitil 1o lite rxtnnl
1iil 1 Hillltl I OWMW svijlliin | hr litritfiittg
nl iliim tmtUiiii SInli* v A-l1 Imltift . Inr.
1117 12«1 280 *Alnnkn 19fi4)

Minr tnillngi. Wlirrc miltr tiiilinn®
wliirli wnn* ilrfMiiilril on liilnl nml Milt
tiif'i gri) liimh* rmmlilulrd rnnl rninin, lit it
llirnin |=H*n! In Ilm plnlo iimh'f Ilm
Mintrlimirl Arl, find tninornin rnnininnl in
IIm YnilinifM wnrn rrnrrvril v Im f*In(r in
n |lirs7 ilri'il frnm Ilm ninlr In n rur|Hirn
hint llnvrn v Alnnkn .lurmnti 1'orrnl
Indtm . Inr. 7%18 |V2d 1112 |Alnskn IIHHI.

Oprn Mnrngr nf mnchlnrry nnd
riliiipnmitl did nn( rntnlilinli rxiolrnri*
nf prrnmnrnt Improvement. Slote v
Mj-ndim. Inr. 187 |*2« 280 (Alnnkn

Hut il did minldinh n Imnrflcin) imp,
dirrrlly rrinled In the Inminrnn nrtivilirn
nf npplirnul nnd il* lessee*. nnd In Ihin

pnlipiil nrrrnrd In IIm Iwnefil nf npiilirnnl
in d"li‘ritdnniH wimlimr il wnn rnlillrd In
n preference right Sinlr v A*l. Indun,
Inr,. M»7 I’ 2d 280 IAlimkn 10011

A iMirgr romp in.Nfnlintlnn, iln use nnd
ilK iiiriiiilixiiititt*i« were nil farter* IIml nr
crimil In flefcd'fant™ ImimOI for Iltr pur
pose nf tletet minim: wimllmr il wnn eitti-
lleil In preference right* Sinlr v. A.l
ImlilM,. Inc. .107 P2d 280 IAInnkn M)

A nltrtl, nltnndnnrd hy Ilm Army when
il Irrmiititli‘d iln nrlivilirn, nnd Inkrn nvn
hy npplirnrd r«mnliloli*d n permnnent Jin-
prnvrnmnl  wlticlt, nilhough nnl onUth-
Itnltrd nr cnnnlirtirind hy npplirnnl. wnn
under iln control nnd Iteing pul lo n I*rim-
Hrinl tun, SLnlr v. A.l Indun, Inc, 807
I*2d 280 (Alnnkn 1004).

Applied in United Stolen v. Alnnkn,
201 & Supp 700 ID. Alnnkn 1902)

Cnlintrrnl reference*. QIA Ant
elur M. l'uldir faind't, $ O1

See. .18.05.821. Tidolnm| senwnrd (if public rccrentionnl silos.
(nl Notwithstanding nny nllicr provision nr Inw, n home ruin or kpii-
nriil low nitiniripiilily which accepts liy rimvoynnre or oilier disposi-
linn from l.hc sInle n public recrenliou nren facility developed under
the lernis of 1’.L. 507 (70 RInl. 130). upon application, shnll receive hy
conveyance from lhe direclor nil land owned liy the stale seaward of
Ilie public recreation area facility which is between the mean high
lide line and the mean law lide line. The director mny adopt necessary
regulations providing for the conveyance of Innd under this section

lit) Interests obtained liy lense for shore fisheries development, sale,
permit or lease far mineral exploration, development, or extraction, nr
fiir any other purpose, before August Ill, 1974, are affected by this
section only mi the dale of their expiration or terminal ion. (5 | ch 10ft
SI,A 107-1i

Itrvimtr'fi  note*. Imrtimrlv =~ AS
A8 1).». 121 |hMtumlirri'd in 1084

Sec. .18.05,8.10, I,nnd disposal in the unorganized borough, be-
fore a sale, lease under AS .18,05 070 — .1805.105, or other disposal of
slate land in the unorganized borough, the commissioner shnll con-
sider the effect that the snle, lease, or other disposnl inny he expected
to have on the density nflhe population in the vicinity of the Innd, nnd
potential far conflicts with the traditional uses nf the land thnt could
result from llie sale, lease, or disposal. ITnecessary, the commissioner
shall develop a plan la resolve or milignir the conflicts in n manner

112

§ .18.05.8-10 I'um.tc Land 5 ns.05.850

consistent with the public interest nnd the provisions of this chapter,
(6 11 ch 111 SLA 1081)

Itcvisor’ii note. — Formerly AS
nnim .'tnt. Rpntimh<>rril in HIM

Sec. .18.015.840. Apprninnl. (n) Land mny not he sold or leased, or
n renewal lense issued, except in the ense of nn oil or gns or tninernl
lense, unless it hns been npprnised within one yenr before the dnle
fixed for the snle or lense. When Innd is offered nt public Hnle but in not
sold nnd is ovnilnblo nl privnlo snle, n renpprnisnl is not re%uired
unless the director considers thnt n chnnge in vnlue of the Innd mny
hnvc occurred. A grnzing lense mny he grnnted to n lessee of fcdornl
grnzing Innd without prior npprnisnl, if the federnl lense was cancelled
to nllow the stntc to select the Innd under lense. Lnnd mny not be Hold
or lensed for less thnn the npproved, npprnised market vnlue, except
as provided in AS 38.05.055, 38.05.057, 38.05.075 — 38.05.085,
38.05.097, 38.05.810, nnd 38.05.820.

(Ii) Apprnisnin required liy this section mny lie mnde hy employees
or the department who nre qualified to determine the vnlue of Innd
under stnndnrds set hy the commissioner. (5 3 nrt 111 ch 109 SLA
1959; nm § 5¢h 01 SLA 1900; nm 5 14 ch 182 SLA 1978; nm 55 37, 38
ch 85 SLA 1979; nm 5 41 ch 152 SLA 1984)

Rcvlmir's note*. — Fnnnerly AS
NSNI, ito  li-niimIH-ml In ISM

NOTES TO DECISIONS

Inndequi.tr npprninftt. — Routine np- Applied In Mrmrr v Sinle, AM 1’24 S
ptirntinn of $100 minimum willioul mnk-  lIAInnkn 10701
iiiR nny inquiry into the mnrket vnlue nr cited tn Sinle v Aleut Cnrp . fitl I' 21
pnrceln wnn nnl nurh nn npprninnl nn 7.™ JAlnnkn 10701, Wrnnelln v Stnle.
would nnlinly the requirements nflliin ncc-  (w t ,,f |[|Wyn, 1l[,2 |',2d 1012 (Alnnkn
linn  Stnl| Weiilner, SRd I'.2d 101  1077>
(Alnnkn |6M\j

Sec. 38.05.850. Permits. (n) The director, without the prior np-
provnl of the commissioner, mny issue permits, rights-of-wny or ease-
ments on sinte Innd for ronds, trails, dilcheH, field gathering linos or
transmission nnd distribution pipelines not subject lo AS 38.35, tele-
phone or electric transmission nnd distribution lines, 10g storage oj|
well driIIin? sites nnd production facilities for the purposes of recover-
ing minerals from mjjncent Innd under vnlid lense, nnd other similnr
uses or improvements, or for the limited personnl use of limhnr or
mntcrinls. The commissioner, upon recommendation of the director,
shnll esinhlinh n rensonnbin rate or fee schedule to ho chnrged far
these uses, subject to the exception for nonprofit cooperntive nssocin-
tions specified in (h) of this section. In the granting, suspension or

n1



RECOH TAKEN UP - IN TIIJPD READING

4539 G
4539 ES; NEED ON RECONSIDERATION TO 5/9 CALENDAR
4209 s) IN THIRD READING ON RECONSIDERATION
1590 (G) CROSS SPONSOR(S): LINCOLN |N 400
4590 ©) PASSED ON RECONSIDERATION Y11 Nr,
TRANSMITTED TO (II) AS AMENDED
4611 G
4297 EN; HELD UNDER UNFINISHED IJUSINESS "An Act relating to administrative proceeding!) involving a
4140 ") CONCUR AM ~or (S) Y34 II] A] Mevdpiiimakig i 8t eiligxBlitity for a permanent fund dividend
4299 H) 10:00 AM 6/7/91 TRANSMITTED TO GOVERNOR or authority to claim a dividend on behalf of another
4521 o SIGHED INTO LAW 6/20 CHAPTER 12] SLA 91
4591 NS ETFECTIVE DATE OF LAW 9/26/9 i SPONSOR(S): REPRESENTATIVE(S) GREEN
CURRENT STATUS! (S) RIS STATUS DATE:  4/20/94
HR 390 B}
CSHIl 390 (RES) RN RS ACTION
"An Act relating to conveyance of certain land to 1/26/94 2154 B nEAD THE FIRST TIME - REFERRAI/(S)
mimicipalit Ins. " 30 s STATE AFFAIRS, FINANCE
2707794 2630 STA RPT 2DP 3MR
SPONSOR(S): REPRESENTATIVE(S) OLRERG.Mackle,Green 5/03/94 2709794 gggg Eﬁ} DP: VEZEY, KOTT
NR: G.DAVIS, OLBERG, ULMER
: 3/07/94 ’ )
CURRENT STATUS: (S) RIS STATUS DATE: 12794 2639 m -FISCAL NOTE (REV) 3/7/94
ACTION 12791 gg;g - FIN RPT 1CP 7lIIR 1AH
- - dp: LARSON
Jal - JRgl%% READ THE FIRST TIME - REFERRAL(S 4/12/91 3370 1 NR:  HACLEAN HANLEY. MANnTII
Sim1 COMMUNITY | REGIONAL AFFAIRS, RESOURCES 4/12/94 3370 NR  GRUSSENDORE  NAVARRE BROWN. FOSTER
T 5105 CRA RPT CS(CRA) NEW TITLE 1DP 2Nn 4/12/94 3370 b AM:  PARNELL ' ' '
ST 2105 DP: SANDERS, DUNDE, TOOIIEY, OLDERG 4/12/94 3370 _FISCAL NOTE (REV) 4/12/94
] 5105 NR:  WILLIS, WILLIAMS 4/14/94 3522 RULES TO CALENDAR 4/15/94
Ch 2105 -ZERO FISCAL NOTE (DNR) 2/15/94 4/15/94 3522 READ THE SECOND TIHE
oy 2516 RES RPT CS(RES) NFW TITLE 9DP VLT 3522 OBJECTION TO ADVANCEMENT MOTION
)i 2516 DP: HUDSON, CARNEY, GREEN, JAMES 3522 ADVANCED TO THIRD READING 4/10 CALENDAR
¢ DP: FIHKELSTEIIl, DAVIES, MULDER 4/10/94 3562 READ THE THIRD TIHE HR 400
. 2516 4710794
[y 2516 DP:  DUNDE, WILLIAMS 3562 PASSED Y31 117 E2
) 5516 -PREVIOUS ZERO FISCAL NOTE (DNR) 2/15/94 4/18/94 3574 TRANSMITTED TO (S)
S: 2610 RULES TO CALENDAR 3/4/94 4719794 3774 (S READ THE FIRST TIME - REFF.RHAL(S)
] READ THE SECOND TIME 4/19/91 3774 (s) STATE AFFAIRS, FINANCE
E 2810 RES CS ADOPTED UHAH CONSENT 4/25/94 3970 S STA RPT 1DP 2NR
7189 2610 ADVANCED TO THIRD READING UNAH CONSENT 4/25/94 3971 Es; PREVIOUS il FIl_ (REV)
A1/9T H|RDPTIHE  CSIII3 390 (RES) 4/20/94 4070 (s) EIN RPT 5DP INR
Wd/dd 2610 N P
ey 2611 4/20/91 4070 s PREVIOUS Il FN (REV)
at v 2611 ULHER NOTICE OF RECONSIDERATION 4/20/94 4070 S REFERRED TO RULES
1161 5638 COSPONSOR(S ): MACKIE, GREEN
v RECONSIDERATION NOT TAKEN UP
) 2664 HD 401
9 2661 TRANSMITTED TO (S)
¢ 3101 READ THE FIRST TIHE - REFERRAL(S)
E: 3101 CRA, RES "An Act establishing a procedure for review of proposed
S‘ 3242 CRA RPT SCS 10P 2NR SAHE TITLE projects under the Alaska coastal mnnagement program, and
I 3212 PREVIOUS Il ZERO FII APPLIES (DNR) relating to petitions for compliance with and enforcement of
e‘ 4273 RES RPT SCS  4DP SAHE TITLE district coastal management programs under that program and
1273 PREVIOUS Il ZERO TN APPLIES (DNR) to the disposition of those petitions."”
°f 1273 REFERRED TO RULES '
J IPONISOR(S): SPECIAL COMMITTEE Oil OIL AND GAS
IB 399 CURRENT STATUS: (Il) nES STATUS DATE:  2/09/94
"An Act amending schedule 1IA of the schedules of controlled JRN-DATE JRN-PG ACTION
substances applicable to offenses relating to controlled 1;26;94 2154 () READ THE FIRST TIHE - REFF.RRAL(S
cuhntances to add the drug mnthcathlnono, commonly 21/38/83 2154 (1 OtG, RESOURCES
Identified nn 'cat.' 2313 (1) 06G RPT 3DP 2HR
2/09/94 2313 () ATTACHED AMENDMENTS
SPONSOR(S) : REPRESENTATIVE(S) RRICE,Sitton,llordlund 2/09/94 2313 () DP! SITTOIl, KOTT, GREEN
2/09/94 2313 () HR: C. DAVIS, OLBERG
CURRENT STATUS! (Il) IIES STATUS DATE: 1/26/91 2/09/94 2314 (i -FISCAL NOTE (GOV) 2/9/94
THEN JUD 2/09/94 2314 an REFERRED TO RESOURCES
ru-oate JRNHG ACTION
L 2eros 2154 qg READ THE FIRST TIME - REFERRAL(S)
2154 IIES, JUDICIARY
if%g;gi 5192 COSPONSOR(S): SITTON
5/06/94 4007 tkm COSPONSOR (S) :  MORDLUND
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Analysis of Bill/Program Effects: DfJ £

In addition to the general grant land emitlements under AS 29.65. qualified cities within Alaska have been conveyed

tide and submerged land.” To understand the_gur ose of these éonveyances 0l Publlg: trléft fand it is necessa_rg )
review federal mandates lor management of tice and submerged land”prior to Afaska’s admission into the Union.

In 1898 Congress passed an act extending the homestead |aws to the District of Alaska. The act declared that “all
such rights to (tide lands and beds of any”navigable waters] shall continue to be held by the United Slates In trust
for the Ppeople of any state or states which may hereafter be erected out of said District (Alaska].

Thus tﬁr[itorial tidelands 8nstit }edafederal trust early In Alaska's history and ﬁs%ch could not O'be dispogedcg
through lease or sale. Additionally, permanent Improvements were not authorized lo be constructed upon tide an

submerged land.

The im ort?nce of improved tidelands to the vitalilg)(.of the territory's econom}g and the heéllth cﬁ its eoptle IS rea g(ley
apparent. It was a territory whose economy, matility and recreation were mtimately tied to the sea, Log transter
facilities, seafood processors, municipal dacks, private boat ways and even residences were partially or wholly

constructed on tidelands with no method for inclividuals or businesses to acquire proEer authorization for use. - The
need for these activities was readily recognized by the federal managers. However, the mechanism for authorizing

such use was non-gxistent.
In full recognition ol these shortcomings. Congress enacted a law on September 7,1957 (P,L. 85-303). that conveyed
tidelands ad&acent surveyed tovvn3|t? to the _ernt_org. The conveyan %J was_for tidelands and all |mpr,ovements"?nd
natural resources petween the Jine of mean h;gh tioé and the pierhead line. The pierhead tine was aefined as a “line
arallel to the existing line of mean low tifle at such distance, offshore from the line of mean_low tide that

gncomgasses to the fandward all stat|onar?/, manmade structures in existence as of February 1 1957". Under this
law acceptance by the Secretary of Interiof of new townsite surveys effected conveyances ol attendant tidelands to

the territory.

The act autharized the territory to ma.n? e and disposg of any tract of tidelands acquired under the act for municipal
business, residential or other beneficial purposes.” A tidelands occupant or the occupant's successor in interest had
a preference right to acquire an improved tract if a disposal occurred. These improved tracts could be conveyea to
the Incorporated town oy school district. However, if this occurred, the town or school district must accord any

occupant a pralerence right in any disposals contemplated in the future.

The Army Corps of Engineers was given the authority to establish pierhead lines for all surveyed townsites to enable
conveyances fo the terfitory. This process was initiated soon after passage of lhe act. Alaska’s statehood interrupted
this process with the convéyance of all tide and submerged land under Section 6(m) of the statehood act to the new

state.

ry The Alaska Legislature incorporated specific Ianguasge in the Alaska Land Act to recognize and implement the
provisions of the September 7. 1957, federal law.” AS 38.05.320(b) provided:

1) The corporation must have been incorporated on or before January 3, 1959:

2) Tidelands subject to conveyance lay between Ihe mean high tide line and the pierhead ling, the harbor ling
or in their absence, a line subject to the approval of the director.

3) The corporation had to prepare a plat of the area conveyed showing all structures and improvements thereon
and each tract that was occupied or developed with the owner or claimant noted; and,

4) The corporation had to recognize preference rights lor occupied and developed tracts.

The tidelands conveyances to municipal corporations were mandatory and gave the departmentfew discretionary
powers over the process.
In 1964 (ch 81. SLA 1964) "municipal corporation” was changed to “(h)ome rule cities and cities of the first class”



Incorporated on or before April 1, 1964,
Following is a current list of Alaska’s home rule, first class and second class cities that would qualify under this bill

First Close Second Closa
ﬁé)onpa)m?au'e ‘Barrow ﬁth{ok
‘Kenai "Craig A utan
*Kotchikan IC})_||It|_ngham A{]k%oon
o Homer Beihel

:ggﬁgurg ‘Hoonah Bravig Mission
' 'Hydaburg Chi n,Ik i
Wrang Kake Clark's Point

‘Wrangell King Cove Cotfman Cove

‘Klawock %(eJledrinBay
PNSIT:S\n Dlomege
Sand Point Ellm
‘Seldovia False Pass
'Skagway Gambell
AR gglc[))&/rllréws Bay
Unalaska Fooner By
Kachemak
Kaktovik
Kasaan
Kivalina
'Kotzebue
Kuproanol
Larsen Bay
Mekoryuk
N|ghtmute
Old Harbor
Ouzinkle
Pilot Point
Platinum
Point Hope
Port Alexander
Port Heiden
Port Lyons
Ouinhagak
Saint George
Saint Michael
Saint Paul
Savoonga
‘Saxman
Scammon Bay
Shaktoollk
Sheldon Point
Shishmaref
Stebbins
Teller ,
‘Tenakee Springs
Thorne Bay
Togiak
Tooksook Bay
Unalokleet
Walnwright
Wales

*homo rule and first class cities as April 1. 1964 that roce.ved tidelands previously
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Representative Harley Olberg

Sectional Analysis of CSHB 398 (RES)

The following is a sectional analysis of CSHB 398(RES); "An Act
relating to conveyance of certain land to municipalities."”

Section 1 amends AS 38.05.035(b). Title 38 deals with "Public
Lands,” chapter 05 deals specifically with the "Alaska Land Act" and
section 035 is entitled "Powers and duties of the director.”

Section 1 allows the director of the division of lands of the
Department of Natural Resources to quitclaim to a municipality land
or an interest in land including submerged or shore land. The director
would be authorized to make such a transfer in cases where a person
has detrimentally relied upon an error made by the municipality.

If a municipality has any remaining entitlement land the land or
interest in land transferred under this section would count against
that remaining entitlement.

Section : amends AS 38.05 by adding a new section entitled
"conveyance of tide and submerged land to municipalities."

Subsection (a) establishes the guidelines to be followed when a
municipality requests the commissioner to transfer to the
municipality tide or submerged land appropriate for development.

Subsection (b) states that land designated by the legislature may not
be transfer® unless the transfer is consistent with the legislative
purpose behind the designation

Subsection (c) States that if the commissioner has determined that
an application for conveyance meets the appropriate standards the
commissioner shall transfer the land to the municipality. This
subsection also states that after the commissioner has approved the
application the municipality shall have control over the land.

Kuulenee .0 IC6S « Ceiu junction. AfC 397J7 » OC7.595.43Ci



Subsection (d) limits the restrictions that the state can put on the
land conveyed under this section but there must be reasonable public
access to the public waters. Any land that has been transferred
under this section reverts back to the state upon the dissolution of
the municipality.

Unlike the provisions established under section 1 of the Act
(transfers to correct municipal errors) subsection (e) states that
land transferred under this section does not count against a
municipality's general land grant.

Section 3 repeals section 1 of this Act on January 1, 1998.
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ALEUTIANS EAST BOROUGH

SERVING THE COMMUNITIES OF
f1 KING COVE fl SAND POINT H AKUTAN B COLD BAY f| FALSE PASS® NELSON LAGOON

February 7, 1995

Representative Carl Moses
Room 204

State Capitol

Juneau, AK 99801-1182

RE: House Bill 20
Dear Rep. Moses:

W hile we have not discussed the costs of tideland leasing to municipalities, |
thought it would be interesting to analyze what a typical tidelands lease cost9 a

local government.

Attached Is a table called "Tideland Lease Expense" which is based on the
Aleutians East Borough's most recent tideland lease with DNR. Itis a 20-year lease
on 4.4 acres with a rate of $1,100 annually - and may require reappraisal every 5
years. For simplicity's sake, | have taken the actual coats and extended them over
the 20 years of the lease, | made no provision for Inflation or any other increases.
It is interesting to note that DNR receives only 19% of the total cost to the AEB if
the lease Is reappraised every five years and receives 22% of the annual cost if the

lease is never reappraised.

iam also attaching a recent memo to the City of Akutan which outlines the steps
needed to secure a tidelands lease. You can easily cross reference thB fees to the

steps outlined in the memo.

if this proves useful, please feel free to use It. If you have any questions, do not

hesitate to call rhb.

Administrator
RSJ;emn

Enclosures as indicated

cc: Nanoy Hemmingway
CLERK/PLANNER BOROUGH ADMINISTRATOR FINANCE DIRECTOR
P.O. BOX 349 1800 ASTREET, SUITE 103 P.0.BOX49
SAND POINT. ALASKA 99861 ANCHORAGE, ALASKA 99501-514B XING COVE, ALASKA 09812
(907) 333-2899 (907) 274-7558 (907) 497-2500

(907) 383*3400 FAX (007) 278-7880 FAX (907) 497-2380 FAX
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Tideland Lease Expense

Category Unit Cost Recurring Cost Prorated Cost 20 Years Prorated Cost 20 Years
With 5 Year Re-appralsal Without Reappraisal

Application Fee $5,000 No $250 $250
Survey Instructions $50 No $3 $3
Survey Review $200 No $10 $10
Tideland Survey $6,297 No $315 $315
Appraisal Fea $5,000 Every five years $1,000 $250
Appraisal Travel $1,172 Every five years $234 $59
Lease Fee $1,100 Annually $1,100 $1,100
Performance Bond $3,000 Annually $3,000 $3,000
Annual Costto Lessee $5,912 $4,986
% 0f Annual Lease

19% 22%

to Annual Cost



INTEROFFICE MEMO
Tat Akutan Project Personnel

Froim Terry P. Irwin PX.S.

Dete: February 1,1995
subject:  Status of Alaska Tidelands near the Akutan Seaplane Ramp

lidslanda

Tlie tidelands immediately adjoining the proposed seaplane ramp projects is presently
designated ATS No. 781, It contains approximately 16.1 acres of property. The tidelands

survey has never been completed.

A conversation with Mary Walters of DNR suggests lire following facts:

1) The city appears to have an application on file with DNR to lease the tidelands, It's
designation is ADL 224646, initiated on Nov. 23, 1988, for 17.2 acrcs?7

2) To proceed with finalization o fthe tidelands lease, the following must take place:

a/ Create and submit a current development plan that notes any changes or deviations
from the original plan. This development plan should also indicate proposed schedule

b/ Contact Coastal Zone with the new development plan and discuss whether or not a
modification to the original application is needed. Fill out a new "Environmental
Risk Questionnaire”, and submit to DNR and DGC.

d Request survey instructions for the actual Burvey and monumentation ofthe ATS

d/ Perform the. field survey per the state instructions.

d Request appraisal instructions from (he State of Alaska.

f/ Select a state approved appraiser and have an appraisal performed.

g/ Complete final lease negotiations and pay a $5000 bond to finalize lease.

3) Presently, DNR is severely understaffed due to financial cutbacks, for this reason an
application for tidelands lease can lake as much as two years to complete within the
present first conic first served basis. The applicant can chose to pay a fee of
approximately $5000 to DNR so that a single employee can be assigned their case for
expediting, In this scenario a lease and plat can probably be completed in six months.



SENT BYJXerox Telecopier 7020 * 2-.7-95 | 9:38 9072707508*. »# 5

Status of Alaska Tldalands near (he Akutan Seaplane Ramp 02/01/95Page 2

4) If materials are going to be utilized for this project, a new materials sale contract may
have to be negoited, as tlie previous contract appears to lwve been closed in 1989.

5) Some additional thoughts and considerations that come to mind relative to this project:

a/ A determination needs to be made as lo who owns the uplands. If the applicant is the
owner the permit/lense process will go a lot smoother than if tlie uplands is owned by a
third party. Tho upland owner generally has first right to adjoining tidelands.

b/ If less area is needed the development ,Nan and subsequent lease application might

want to request less acreage, as the cost lo lease tidelands as increased in the past few
years. It can now typically run $2000 plus or minus, per acre per year.

C| Tlie city might want to seeif they can obtain the tidelands under municipal
entittement statutes, that way they would own the tidelands after the survey and

wouldn't have to pay for appraisal, rent, bond, or the asbuilt survey after completion.

CC:
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CITY OF BETHEL

P.O. Box 358 « Bethel, Alaska 99559
907-543-2087
FAX #543-4171

Testimony on House Bill 20 by William J. Hunter, City Manager
February 13, 1995

co-chair Green, Co-chair Williams, and members of the House
Resources Committee. 1 want to thank you for allowing me the
opportunity to comment on HB 20. My name is William J. Hunter, |
am the City Manager for the City of Bethel. The City of Bethel is
a second class City with a first class attitude and we Ulive 1in
third world conditions. The 1issue before your committee is
important for the City of Bethel as the largest second class city

in the State.

The City of Bethel has had numerous meetings with Alaska Department
of Natural Resouroes dating back to 1986, regarding obtaining a
Tideland lease. As you know, there has been a number of changes in
City Administration at the City of Bethel as well as a number of
changes in personnel at DNR. This has resulted in 9 years of
negotiations. The City of Bethel finds these tidelands extremely
important and urges passage of HB 20 for the following reasons:

Many of the municipalities which are currently required to pay for
a lease of their tidelands are second class cities. These cities
are the poorest in b State because of their limited taxation
powers. The requirements set forth in acquiring a tidelands lease
are often much more onerous than the lease fee. insurance,
bonding, and the Iliability clauses 1in a typical DNR lease are
overwhelming for a second class City. Repetition of paperwork and
bureaucracy 1is unnecessarily created.

The City of Bethel has its own Coastal Management Plan,
Comprehensive Plan, Riverfront Land Use Study, and Port Development

Plan. The state law governing lease of tidelands requires a
separate plan for the area within the leasehold, despite being
adequately addressed by the other plans. A City the size of

Bethel"s must contract out these expensive services.

The city of Bethel 1is working in conjunction with the Corps of
Engineers and the State Department of Transportation and Public
Facilities on a 19.7 million Bank and Seawall Stabilization

Project. The City has to secure site control on all lands within
the construction boundary of the construction project. This
includes all the tidelands. After completion of this 19.7 million
project, the City will have to maintain the Seawall.

"Deep Sea Port and Transportation Cento' of the Kuskokwim™
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It is critical that we receive conveyance of these tidelan%? in
order to. enere tdat we do not gaYe any. future access problems
maintaining the Federal, State and loaal investment.

The City feels it is time to_facilitate the development of negded
m?rast. ucture in Alaska, The city of Betq]el ||g committed to
mamtammg public access for all’the people to enjoy, and to
guarantee the integrity of the Public Trust Doctrine.

WJIH/sg

TOTAL P .03



Alaska Environmental Lobby, Inc.
Phone: 907-403-3366

P.O. Box 22151 juncau, Alaska 99802 ' Fax: 907-463-3312

The Alaska Environmental Lobby has some serious concerns about HB 20, rights
in certain tide and submerged lands. These are outlined below.

HB 20 contains a fatal flaw: It prohibits DNR from imposing any conditions on
the conveyance of tide and submerged land other than those required by law.
Deliberately or accidentally, HB 20 neglects to provide for reserving mineral
rights to the State - - and prevents DNR from correcting the problem.

W hat this means is that municipalities can get fee simple title to potentially very
valuable tide and submerged lands that the State could lease for oil and gas in
the future. This might place the State's financial future in jeopardy via a loss of
potential oil and gas revenues.

HB 20 requires DNR to convey any tide or submerged lands a municipality
wants if four conditions are met. Under this method a municipality could write a
land use plan or amend an existing one pursuant to this bill Sec 1 (a) (3) and
DNR mustconvey.

In HB 20, Under Sec 1 conveyances, there is no return to the State (although state
funds will be used to make the conveyances), nor any discretion on the State's
part. There may noteven be public notice, because without any dissection, it is
not a discretionary decision, therefore no finding of whether the conveyance
would be in the State's bestinterestcould be made. Hence, there would be little
point/need in notifying and consulting the general public.

There's more. Sec 1 (b) of HB 20 would allow DNR to convey tide and
submerged land out of state lands that have "been designated by statute™ if the
DNR Commissioner finds that the municipalities proposed use is consistent or
compatible with the purpose of the designation. Designated lands include state
parks, state wildlife refuges and critical habitats, among others.

In Anchorage, for example, it is foreseeable that a state-municipal deal to
transform Potter Marsh State Game Refuge tide and submerged lands (as well as
the newly proposed Chickaloon Flats Critical Habitat) and give it to developers
of one ilk or another, would devastate a valuable recreation hunting, fishing and

waterfowl habitat region.
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Date Referred: January 16, 1995

Date of Committee Action: 2/

The RESOURCES Committee considered:

HOUSE BELL NO. 58

FURTHER REFERRALS:

HB 58

CHICKALOON FLATS CRITICAL HABITAT AREA

"An Act establishing the Chickaloon Rats Cridcal Habitat Area.”

recommends it be replaced

with the following committee substitute

[ ] additional referral to
[ lattached amendment(s)

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal note(s)

(yj the same ride

CS HBSS [ ]a new tide

Committee

Lener of Intent

D<l zero fiscal note(s)

SIGNING WITH RECOMMENDATIONS
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.CHAIR'S SIGNATURE
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REPRESENTATNE CON BUNDE HUaSfea & fa te Ile ste lature DlSJ'FAI\'T'IECS:;FrISF
COCHAR BT FNGATION JUNEAU, ALASKA 99801-1182

& SOCIAL SERVICES LASGA 901
i CAPITOL ROOM 11
! ORI s

styo Ufe of ftepresientattoctf

SPONSOR STATEMENT

HB 58
“An Act establishing the Chickaloon Flats Critical Habitat Area’

Chickaloon Flats is on the northeast side of the Kenai Peninsula, on the Tumagain
Arm facing the Anchorage Coastal Refuge and Potter Flats. The area has a |ocal
nesting population of ducks and geese. The most important use of this area is as a
feeding and resting area for mlgra_th ducks, geese and shore birds. Up to 25,000
birds a day use the mudflats and tidal marsh. For example, the area is often used
when Portage Pass is closed due to bad weather, The waterfowl that normally
transit the pass have to have a place to rest and feed. Chickaloon Flats is the
principal place they use on Tumagain Arm.

Alaska has the most comprehensive waterfowl refu?e and critical habitat system
of any state in the nation. There is Mendenhall Stafe Game Refuge, 17,000 acres.
Anchorage Coastal Refuge, 14,000 acres, Trading Bay State Game Refuge,
186,000 acres, Redoubt 0068/ Critical Habitat Area, 201,000 acres, Goose Ba6
State Game Refu%e, 14,000 acres, Palmer Hay Flats State Game Refuge, 38,000
acres, Susitna Flats State Game Refuge, 301,000 acres and Fox River Flats
Critical Habitat Area. The Chickaloon Flats area, with approximately 22,000
acres, will be an important addition to this system.

The purpose of this bill is to assure adequate habitat for waterfowl rather than
create a stumbling block for future development of resources. There are
currently no valid oil and gas leases in the proposed critical habitat area that
would be disrupted by the formation of a critical habitat area. Additionally,
there is nothing in this bill that would preclude the future exploration of this

area.
| urge your positive support of this proposed legislation.
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CS FOR HOUSE BILL NO. 58(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUE RESOLRCES COWMITTEE

Joi:cd
| SorsorS). REPRESENTATIVES BUNCE, Roketery, Ty

A BILL

FOR AN ACT ENTITLED

"An Act establishing the Chickaloon Flats Critical Habitat Area.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.20 is amended by adding a new section to read:

Sec. 16.20.630. CHICKALOON FLATS CRITICAL HABITAT AREA, (a)
The following described area is established as the Chickaloon Flats Critical Habitat
Area:

The land and water encompassed by a boundary beginning at the point

on the shore of Chickaloon Bay at longitude W149 degrees, 53 minutes;

thence westerly along the mean high water line of Chickaloon Bay to

longitude W150 degrees, 18 minutes; thence easterly to the point of the

beginning.

(b) The department shall permit entry within the Chickaloon Flats Critical
Habitat Area for the exploration and development of oil and gas resources when it is
compatible with the purposes for which the critical habitat area is established.

(c) The department shall permit public uses of the Chickaloon Flats Critical

-1- CSHB 58(RES)
New Text Underlined fDELETED TEXT BRACKETED]



Habitat Area ir a manner that is compatible with the purposes for which the critical
habitat area is established. The department shall allow the following public uses to
continue unless the department determines that the use is not compatible with the
purposes for which the Chickaloon Flats Critical Habitat .Area is established:

(1) hunting, including subsistence hunting, trapping, and subsistence,
commercial, and sport fishing;

(2) hiking, backpacking, and camping, including the use of campfires;

(3) cross-country skiing, snowmachining, boating, and the landing of
aircraft; and

(4) other related uses that are temporary' in duration and have no

foreseeable adverse effects on vegetation, drainage, soil stability, or fish and game and

their habitat.

CSHB 58(RES) -2-
Neu Text Underlined [DELETED TEXT BRACKETED]



REPRESENTATIVE CON BUNDE A laska g>tate le gislature DURING SESSION:

CO-CHAIR HEALTH, EDUCATION STATE CAPITOL
& SOCIAL SERVICES JUNEAU, ALASKA 998011182
CAIOn RO 1
Ay ow OFFICE (307) 465-4823
$oule o fteresfentatibea

MIELMQ RANPUM

DATE:  January 20, 1995

TO: Representative Bill Williams
Representative Joe Green _
Co-Chairmen House Resources Committee

FROM:  Representative Con Bunde _ _ _
Co-Chair House Health Education & Social Services Committee

RE: I:IA\B 58 “An Act establishing the Chickaloon Flats Critical Habitat
rea.” .

This memo is a request for a House Resources Committee hearing for HB 58
which establishes Chickaloon Flats Critical Habitat Area.

Chickaloon Flats is on the northeast side of the Kenai Peninsula, on the Tumagain
Arm facing the Anchorage Costal Refuge and Potter Flats. The area has a local
nesting population of ducks and geese. However, the most important use of this
area Is as a feeding and resting area for migrating ducks, geese and shore birds.
For example, the area is often used when Portage Pass Is not passable in had
weather, The waterfow! that normally transit the pass have to have a place to rest
and feed. Chickaloon Flats is the principal place they use on Tumagain Arm.

Alaska has the most comprehensive waterfowl refuge and critical habitat system
of any state in the nation. If this legislation is enacted, Chickaloon Rats will be
an important addition to this system.

Thank you for your cooperation with this proposed legislation.



PROPOSED CHICKALOON FLATS
CRITICAL HABITAT AREA
BACKGROUND INFORMATION

LOCATION: The proposed Chickaloon Flats C ritical Habitat Area is
located on the south side of Turnagain Arm at the head of Cook
Inlet and is bisected by the Chickaloon River.

AREA DESCRIPTION: The proposed Chickaloon Flats C ritical Habitat
Area encompasses a large expanse of state-owned tidelands lying
w ithin the Kenai Peninsula Borough. Adjacent uplands are managed
by the Kenai National W ildlife Refuge.

FISH AND WILDLIFE RESOURCES: Chickaloon Flats is one of a handful
of key waterfowl and shorebird habitats in Cook Inlet which provide
vital staging habitat for arctic nesting birds on their way to and

from nesting grounds in the north. The mudflats and tidal marsh at
the mouth of the Chickaloon River, created by the dramatic tidal
action of Turnagain Arm, are critical waterfowl and shorebird
feeding and resting habitat during spring and fa Il migration. In
the fa ll, waterfow!l waiting out bad weather replenish energy
reserves on Chickaloon Flats before flying south through Turnagain
Pass. Up to 25,000 birds a day use the mudflats and tidal marsh
for resting and feeding during fall migration, including up to
5,000 lesser Canada geese at a time. Fall migrants include:
tundra and trumpeter swans; lesser Canada geese; white-fronted
geese; sandhill cranes; m allards; pintails; green-winged te al;
shovelers; gadwalls; and American wigeon. Additional waterfowl
species found during ice free months include: red-breasted
mergansers, canvasbacks, common merganser, greater scaup, -and
common goldeneye. Snow geese and swans are most numerous on the

flats during spring migration.

Northern phalaropes, glaucous-winged gulls, mew gulls, Bonaparte's
gulls, arctic terns, common snipe, yellowlegs, dowitchers,
semipalmated plovers, sandpipers, whimbrels, and godwits also feed
on the productive estuarine tide flats.

PUBLIC USE AND ACCESS: Chickaloon Flats has long been recognized as

an important waterfowl hunting area in Cook Inlet. Fall waterfowl
hunters access Chickaloon Flats by floatplane, landing on river
channels and larger ponds or arrive by boat from the nearby
community of Hope. Four-wheel drive vehicles are also wused to
access the area along unmaintained pipeline access roads through
the Kenai National W ildlife Refuge. Mallards, pintails, wigeon,

and green-winged teal are most frequently harvested.
REFERENCES:

Quimby, Roland L. 1972 W aterbird Habitat and Use of Chickaloon
Flats, pp 86.

U.S. Fish and W ildlife Service. 1985 Kenai National W ildlife
Refuge Final Comprehensive Conservation Plan, pp 195.
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Figure 1. Area Map
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Bird Creek
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§ 16.20.615

Editor'* note*. — Section 2, ch. 31,
SLA 1988 provides that tho commissioner
ol fish and Rame shall allow public use of
the Dude Creek Critical Habitat Araa
compatible with AS 16.20.610(a) until a
management plan has been adopted under
AS 16.20.610(c).

Alaska Statuteb

§ 16.20.615

Legislative history report*. — For
legislative letter orintent on ch 31, SLA
1988, see tho Senate letter of intent on
CSSB 362 (Res), 1988 Senate .loumal
2691-2692.
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Revinor’s note*. — Enacted iib AS
16.20.610. Renumbered in 1988.
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legislative purpose, see 4 1, ch. 116, SLA
1988 in the Temporary and Special Acts,
Editor's note*. — Section 3. ch. 116.

SLA 1988 provides: "Alter completion of
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Island Critical Habitat Area bb enacted in
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