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§ 6 7 2 -6 DESIGN PROFESSIONAL CONCILIATION PANEL § 6 7 2 -7

o th e r  id e n t i f ic a t io n  o r  a u th e n tic a tio n , s ta te m e n ts  o f  fa c t, o r  op in ion  o n  a  s u b ­
je c t  c o n ta in e d  i n  a  p u b lish e d  t r e a t is e ,  p e rio d ic a l, b o o k , o r  p a m p h le t, o r  s ta t e ­
m e n ts  o f  e x p e r ts  w ith o u t  th e  n e c e ss ity  o f  th e  e x p e r ts  a p p e a r in g  a t  th e  h e a r ­
in g . T h e  p a n e l  m a y  u p o n  th e  a p p lic a tio n  o f  a n y  p a r ty  o r  u p o n  its  ow n decis ion  
a p p o in t  a s  a  c o n s u l ta n t ,  a n  im p a r t ia l  a n d  q u a lif ie d  a rc h ite c t , e n g in ee r, s u r ­
v ey o r, o r  la n d s c a p e  a rc h ite c t o r  o th e r  p ro fe ss io n a l p e rs o n  o r e x p e rt to  te s t ify  
b e fo re  th e  p a n e l  o r  to  conduct a n y  n e c e s sa ry  p ro fe s s io n a l o r  ex p ert e x a m in a ­
tio n  o f  th e  c la im a n t  o r  re le v a n t e v id e n t ia ry  m a t t e r  a n d  to  re p o rt to  o r  t e s t i f y . 
a s  a  w itn e s s  th e r e to .  S uch  a  c o n s u lta n t  s h a l l  n o t  b e  co m p en sa ted  o r  re im ­
b u rs e d  e x c e p t fo r  t r a v e l  a n d  liv in g  ex p en ses  to  b e  p a id  w h ic h  m ay  be  in c u rre d  
a s  a  r e s u l t  o f  s u c h  p e rso n ’s  a p p e a ra n c e  b e fo re  th e  p a n e l .  S u c h  expenses s h a l l  
be  p a id  b y  th e  d e p a r tm e n t  o f com m erce  a n d  c o n su m e r  a ffa irs  to be  p a id  a s  
p ro v id e d  in  s e c t io n  672-3. D iscovery  b y  th e  p a r t ie s  s h a l l  n o t be  a llow ed .

D u r in g  th e  h e a r in g  a n d  a t  a n y  t im e  p r io r  to  th e  re n d i t io n  o f a n  a d v iso ry  
d ec is io n  p u r s u a n t  to  sec tio n  672-7 , th e  p a n e l m a y  e n c o u ra g e  th e  p a r t ie s  to  
s e t t le  o r  o th e rw is e  d isp o se  o f th e  case  v o lu n ta r i ly . [L  1981 , c 228, p t o f  § 1; a m  
L  1982, c 204 , § 8; a m  L 1985, c 36 , § 6; a m  L  1988 , c 132, § 2]

E ffective date. — The 1988 amendment be­
came effective May 27, 1988.

§ 672 -6 . S a m e ;  p e r s o n a  a t t e n d i n g  h e a r i n g s  o f  p a n e i

U n le s s  e x c lu d e d  o r  excused  b y  th e  p a n e l, th e  fo llo w in g  perso n a  s h a l l  a t te n d  
h e a r in g s  be fo re  th e  p an e l:

(1) T h e  p a r ty  o r  p a r tie s  m a k in g  th e  c la im ;
(2) T h e  d e s ig n  p ro fessio n a l o r  p ro fess io n a ls  a g a in s t  w hom  th e  c la im  is

m ad e  o r  r e p re s e n ta t iv e s  th e reo f, o th e r  th a n  co u n se l, a u th o riz e d  to  a c t fo r
su c h  d e s ig n  p ro fe ss io n a ls ; a n d

(3) C o u n se l o f  th e  p a r tie s , i f  an y . [L 1981, c 2 2 8 , p t  o f § 1]

§ 672-7 . S a m e ;  d e c i s io n s .

(a) W ith in  f i f te e n  d a y s  a f te r  th e  co m p le tio n  o f  a  h e a r in g ,  th e  p a n e l sh a ll  file  
a  w r i t t e n  a d v iso ry  d e c is io n  w ith  th e  d ire c to r  o f  co m m erce  a n d  co n su m er a f­
fa irs , w h o  s h a l l  th e r e u p o n  m a il copies to  a l l  p a r t ie s  co n ce rn e d , th e i r  co u n se l, 
th e  b o a rd  o f r e g is t r a t io n ,  a n d  th e  re p re s e n ta t iv e  o f  e a c h  d e s ig n  p ro fessio n a ls’ 
l ia b i l i ty  in s u r a n c e  c a r r i e r  a u th o riz ed  to  a c t  fo r s u c h  c a r r ie r .  T h e  p a n e l s h a ll  
decide  th e  is su e  o f  l ia b i l i ty ,  a n d  s h a l l  s ta te  i ts  c o n c lu s io n s  in  w r it in g  a n d  a f te r  
a  f in d in g  o f  l ia b i l i ty ,  th e  p a n e l s h a ll  decide  th e  a m o u n t  o f  d am ag es , i f  a n y , 
w h ich  sh o u ld  be  a w a rd e d  in  th e  case . T h e  d ec is io n  a s  to  d a m a g e s  s h a ll  in c lu d e  
in  s im p le , concise  te r m s  a  d iv is io n  a s  to  w h ic h  p o r t io n  o f th e  d am ag es  reco m ­
m en d ed  a r e  a t t r ib u ta b le  to  econom ic losses a n d  w h ic h  to  noneconom ic losses; 
p ro v id ed  th e  p a n e l  m a y  n o t reco m m en d  p u n it iv e  d a m a g e s .

(b) T h e  d e c is io n s  s h a l l  be  s ig n ed  by  a ll  m e m b e rs  o f  th e  p a n e l; p rov ided  t h a t  
a n y  m e m b e r  o f  t h e  p a n e l  m ay  file  a  w r i t te n  c o n c u r r in g  o r  d is se n tin g  op in io n .
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§ 672*8 CIVIL REMEDIES, DEFENSES, SPECIAL PROCEEDINGS § 6 7 2 -1 1

(c) T h e  ad v iso ry  decision  re q u ire d  b y  th is  sec tion  n e ed  n o t be  filed  i f  th e  
c la im  is se tt le d  o r d isposed  o f  before  the. decision  is  w r i t te n  o r  filed . [ L 1981 , c 
228, p t  o f  § 1; a m  L  1982, c 204, § 8; a m  L 1983, c 124, § 17]

§ 672-8. S u b s e q u e n t  l i t ig a t io n ;  e x c lu d e d  e v id e n c e .
*

T h e  c la im a n t m a y  in s t i tu te  litig a tio n  b a sed  upon  th e  c la im  in  a n  a p p ro p r i­
a te  co u rt only  a f te r  a  p a r ty  to  th e  d e sig n  p ro fessio n a l co n c ilia tio n  p a n e l h e a r ­
in g  re jec ts  th e  d ec is io n  o f th e  p anel.

No s ta te m e n t m a d e  in  th e  course  of th e  h e a r in g  o f  th e  d e s ig n  p ro fess io n a l 
concilia tion  p a n e l s h a ll  be ad m issib le  in  ev idence  e i th e r  a s  a n  ad m issio n , to  
im p each  th e  c re d ib ility  o f a  w itn ess , o r  fo r a n y  o th e r  p u rp o se  in  a n y  t r i a l  o f 
th e  action , p ro v id ed  th a t  su ch  s ta te m e n ts  m a y  b e  a d m iss ib le  fo r th e  p u rp o se  o f 
section  672-11 h e reo f. No decision , conclusion , fin d in g , o r  re c o m m en d a tio n  o f 
th e  d esig n  p ro fess io n a l co n cilia tio n  p a n e l on  th e  is su e  o f l ia b ility  o r  on  th e  
issu e  o f d am ag es  s h a l l  be  a d m itte d  in to  ev idence  in  a n y  su b se q u e n t t r i a l ,  n o r  
sh a ll a n y  p a r ty  to  th e  desig n  p ro fessio n a l co n c ilia tio n  p a n e l h e a r in g , o r  th e  
counsel o r o th e r  re p re se n ta tiv e  o f su ch  p a r ty , re fe r  o r  co m m en t th e re o n  in  a n  
open ing  s ta te m e n t, a n  a rg u m e n t, o r a t  a n y  o th e r  tim e , to  th e  c o u rt o r  ju ry , 
p rov ided  th a t  su ch  decision, conclusion , fin d in g , o r re co m m en d a tio n  m a y  be 
adm issib le  for th e  p u rpose  o f sec tion  672-11. [L 1981, c 228, p t  o f  §• 1]

§ 672-9. I m m u n i ty  o f  p a n e l  m e m b e r s  f r o m  l ia b i l i ty .

No m em b er o f  a  desig n  p ro fessio n al co n c ilia tio n  p a n e l s h a ll  be  lia b le  in- 
d am ag es for libe l, s la n d e r , o r o th e r  d e fam atio n  o f c h a ra c te r  o f a n y  p a r ty  to  th e  
design  p ro fessio n a l co n cilia tio n  p an e l p ro ceed in g  fo r a n y  a c tio n  ta k e n  or a n y  
decision, conclusion , find ing , o r re co m m en d a tio n  m a d e  by  th e  m e m b e r w h ile  
a c tin g  a s  a  m e m b e r o f a  d e sig n  p ro fessional co n c ilia tio n  p a n e l u n d e r  th is  
ch ap te r. [L 1981, c 228, p t  o f § 1]

§ 672-10. S t a t u t e  o f  l im i ta t io n s  to l le d .

T he filin g  of th e  c la im  w ith  th e  design  p ro fess io n a l co n c ilia tio n  p a n e l sh a ll 
to ll a n y  ap p licab le  s ta tu te  o f  lim ita tio n s , a n d  a n y  su c h  s ta tu te  o f l im ita tio n s  
sh a ll re m a in  to lle d  u n t i l  s ix ty  days a f te r  th e  d a te  th e  d ec ision  o f th e  p a n e l is  
m a ile d  o r d e liv e red  to  th e  p a rtie s ; p ro v id ed  t h a t  in  no  case  s h a ll  th e  ap p licab le  
s ta tu te  o f  lim ita tio n s  be to lled  fo r m ore  th a n  tw e lv e  m o n th s . I f  a  decis ion  by  
th e  desig n  p ro fessio n a l co ncilia tion  p a n e l is  n o t re a c h e d  w ith in  tw e lv e  
m o n th s , th e  s ta tu te  o f lim ita tio n s  sh a ll  re su m e  ru n n in g  a n d  th e  p a r ty  filin g  
th e  c la im  m ay  com m ence a  s u i t  based  on  th e  c la im  in  a n y  a p p ro p ria te  c o u rt o f 
th is  S ta te . T h e  p a n e l sh a ll no tify  in  w r it in g  a ll  p a r t ie s  o f th is  p rov ision . [L 
1981, c 228, p t  o f § 1; am  L  1985, c 36, § 7]

§ 672-11. D u ty  to  c o o p e r a te ;  a s s e s s m e n t  o f  c o s ts  a n d  fe e s .

I t  sh a ll  be th e  d u ty  o f every  person  w ho files  a  c la im  w ith  th e  d esig n  p rofes­
s io n al co n c ilia tio n  p an e l, every  a rc h ite c t, e n g in e e r, su rv ey o r, o r la n d sc a p e
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§ 6 7 2 -1 2  DESIGN PROFESSIONAL CONCILIATION PANEL § 6 7 2 -1 2

a rc h ite c t a g a in s t  w h o m  su ch  c la im  is  m ad e , to  co o p e ra te  w ith  th e  d e s ig n  
p ro fessional c o n c il ia tio n  p a n e l fo r th e  p u rpose  o f a c h ie v in g  a  p ro m p t, fa ir , a n d  
ju s t  d isp o s itio n  o r  s e t t le m e n t o f  su ch  c la im , p ro v id ed  t h a t  su ch  co o p era tio n  
sh a ll n o t p re ju d ic e  th e  su b s ta n tiv e  r ig h ts  o f  s a id  p e rso n s .

A fte r t r i a l  o f  s u c h  c la im  o r a f te r  s e tt le m e n t o f  su ch  c la im  a f te r  s u i t  h a s  b e e n  
filed, a n y  p a r ty  m a y  a p p ly  to  th e  c o u rt in  w h ic h  th e  s u i t  w as b ro u g h t to  h a v e  
th e  costs o f  th e  a c t io n  assessed  a g a in s t  a n y  p a r ty  o r  a n y  in su ra n c e  c a r r ie r  o r  
a n y  o th e r  p e rso n  p ro v id in g  p ro fess io n a l l ia b il i ty  in s u ra n c e  to  a  p a r ty  d e s ig n  
p ro fessio n al o r  b o th ,  fo r  fa ilu re  to  coopera te  w ith  th e  d e s ig n  p ro fessio n a l con­
c ilia tio n  p a n e l. T h e  c o u rt m ay  a w a rd  su ch  costs, o r a  p o r tio n  thereo f; in c lu d ­
in g  a tto rn e y 's  fe e s , w itn e ss  fees, in c lu d in g  th o se  o f e x p e r t  w itn e sse s , costs  o f 
d iscovery  a n d  t r a n s c r ib in g  d ep o sitio n s, a n d  c o u rt costs to  th e  p a r ty  a p p ly in g  
th e re fo r.

O n a p p lic a tio n  o f  th e  d ire c to r o f  com m erce a n d  c o n su m e r a ffa irs , th e  c o u r t 
m ay  a w a rd  a ^  a  c iv il  p e n a lty  a g a in s t  a n y  p a r ty  o r a n y  in su ra n c e  c a r r ie r  o r 
o th e r  p e rso n  p ro v id in g  p ro fess io n a l lia b il i ty  in s u ra n c e  to  a  p a r ty  d e s ig n  p ro ­
fessional, o r  a l l  o r  a n y  co m b in a tio n  o f su ch  p e rso n s, a l l  o r  a  p o rtio n  o f th e  costs 
a n d  ex p en ses  o f  t h e  d e s ig n  p ro fess io n a l co n cilia tio n  p a n e l  a t tr ib u ta b le  to  a  
c la im  in v o lv in g  s u c h  p e rso n s, i f  th e  co u rt fin d s  th a t  s u c h  p e rso n  o r p e rso n s  
fa iled  to c o o p e ra te  w ith  th e  d e s ig n  p ro fessio n a l co n c ilia tio n  paneL  S u ch  p e n ­
a lty  sh a ll  be  p a y a b le  to  th e  g e n e ra l  fund .

In  d e te rm in in g  w h e th e r  a n y  p e rso n  h a s  fa ile d  to  co o p era te  in  good fa ith , th e  
co u rt sh a ll  c o n s id e r , b u t  is  n o t lim ite d  to , th e  fo llow ing:

(1) T h e  a t te n d a n c e  o f th e  p e rso n s  a t  th e  h e a r in g  o f tb e  design  p ro fes­
s io n a l c o n c il ia tio n  p an e l;

(2) T h e  e x te n t  to  w h ich  re p re se n ta tiv e s  o f  th e  p a r t ie s  a n d  counsel re p re ­
s e n tin g  p a r t ie s  c a m e  to  p a n e l h e a r in g s  w ith  kn o w led g e  o f th e  c la im s a n d  
defenses a n d  a u th o r i ty  to n e g o tia te  a  s e t t le m e n t o r o th e r  d isp o sitio n  o f th e  
claim ;

(3) T h e  te s t im o n y  o f m em b ers  o f th e  p a n e l a s  to  th e  fa c ts  o f th e  p e rso n 's  
p a r t ic ip a tio n  i n  th e  p a n e l h e a r in g ;

(4) T h e  e x te n t  o f  th e  p e rso n 's  co o p era tio n  in  p ro v id in g  th e  p a n e l w ith  
d o cu m en ts  a n d  te s t im o n y  c a lle d  fo r b y  th e  p an e l; a n d

(5) T h e  re a s o n s  a d v an ced  b y  th e  p e rso n  so c h a rg ed  fo r n o t  fu lly  coopera­
t in g  o r n e g o t ia t in g .  [L  1981, c 228 , p t  o f § 1; a m  L  1982 , c 204, § 8; a m  L 
1983, c 124, § 17 ; a m  L 1985, c 36, § 8]

§ 672-12. A n n u a l  r e p o r t

T h e  d ire c to r  o f  co m m erce  a n d  c o n su m e r a ffa irs  s h a ll  p re p a re  a n d  s u b m it  to  
th e  le g is la tu re  a n n u a l ly ,  tw e n ty  d ay s  p r io r  to  th e  co n v en in g  o f each  r e g u la r  
session , a  r e p o r t  c o n ta in in g  th e  d ire c to r 's  e v a lu a tio n  o f th e  o p e ra tio n  a n d  
effects o f th is  c h a p te r .  T h e  re p o r t  s h a ll  in c lu d e  a  s u m m a ry  of th e  c la im s  
b ro u g h t b efo re  th e  d e s ig n  p ro fess io n a l c o ac ilia tio n  p a n e l  a n d  th e  d isp o s itio n  
o f th o se  c la im s. [L  1981 , c 228, p t  o f § 1; a m  L  1982, c 204 , § 8; a m  L  1983, c 
124, § 17; a m  im p  L  1984, c 90, § H
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§ 672-13. A d m in i s t r a t io n  o f  c h a p t e r .

T h e  d ire c to r  o f  com m erce  a n d  co n su m e r a ffa irs  sh a ll  b e  re sp o n s ib le  fo r th e  
im p le m e n ta tio n  a n d  a d m in is t r a t io n  o f th i s  c h a p te r  a n d  s h a ll  a d o p t ro le s , in  
co n fo rm ity  w ith  c h a p te r  9 1 , n e c e s sa ry  fo r  th e  p u rp o ses  o f  th i s  c h ap te r . [L  
1981 , c  228 , p t  o f  § 1; a m  L  1982 , c 2 0 4 , § 8; a m  L  1 9 8 3 , c 124, § 17]

§ 672-14. R e t r o a c t iv e  a p p l i c a t i o n .

T h is  c h a p te r  s h a ll  a p p ly  to  a n y  c la im  a r is in g  p r io r  to  J u n e  2 2 ,1 9 8 1 , i f  a  s u i t  
b a se d  on  th e  c la im  h a s  n o t  b e e n  filed  in  a  c o u rt o f  c o m p e te n t ju r isd ic tio n  p r io r  
to  t h a t  d a te . [L 1983, c 138 , § 2 ; a m  L  1985, c 36, § 9]

§ 6 7 2 -1 3  • CIVIL REMEDIES, DEFENSES, SPECIAL PROCEEDINGS § 672-14
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§  6 7 2 - 2  C I V I L  R E M E D I E S ,  D E F E N S E S ,  S P E C I A L  P R O C E E D I N G S  §  6 7 2 - 2 . 1

C H A P T E R  87 2  

D E S I G N  P R O F E S S I O N A L  C O N C IL IA T IO N  P A N E L

See. Sec.
672-2.L Determ ination o f unsu itab ility. sentation of claizoa; term ination.
672-3. Design professional conciliation panel; 672-5. Design professional conciliation panel 

composition, selection, compenat- hearing; fact-finding; evidence;
tioEL voluntary settlement.

672-4. Review by panel required; notice; pre- 672-7. Same; decisions.

§ 672-2- A u c tio n s  a g a i n s t  a r c h i t e c t s ,  p r o f e s s i o n a l  e n g i n e e r s ,  s u r v e y o r s ,  
a n d  l a n d s c a p e  a r c h i t e c t s .

CASE NOTES

C ited in  Franks v. C ity of Honolulu, 74 Haw.
328, 843 P.2d 668 (1993).

§ 672*2 .1 . D e t e r m i n a t i o n  o f  o n  s u i t a b i l i t y .

A n y  p a r ty  m a y  file  a  m o tio n  w i th  th e  c irc u it c o u r t  in  th e  ju d ic ia l  c i r c u i t  in  
w h ic h  th e  c la im  a ro s e  fo r  a  d e te rm in a tio n  t h a t  th e  s u b je c t m a t t e r  o f  th e  
d is p u te  is  u n s u i ta b le  fo r  re v ie w  b y  a  p a n e l  u n d e r  th i s  c h a p te r ,  p r o v id e d  t h a t  no  
s u c h  a p p lic a t io n  m a y  b e  f i le d  w i th in  t e n  days o f  t h e  d a te  on  w h ic h  t h e  c la im  is  
s c h e d u le d  to  b e  h e a r d  b y  a  p a n e l  o r  a f te r  su ch  a  h e a r in g  h a s  t a k e n  p la c e .

I n  d e te r m in in g  w h e th e r  t h e  su b je c t m a t te r  o f  a  d is p u te  is  u n s u i t a b le  fo r 
d is p o s it io n  p u r s u a n t  to  t h i s  c h a p te r , a  co u rt m a y  c o n s id e r .

(1) T h e  m a g n itu d e  o f  t h e  p o te n tia l  a w a rd , o r  a n y  is s u e  o f  b r o a d  p u b lic  
c o n c e rn  r a i s e d  b y  th e  s u b je c t  m a t t e r  u n d e r ly in g  t h e  d is p u te ;

(2) P ro b le m s  r e f e r r e d  to  t h e  c o u r t w h e re  c o u r t  r e g u la te d  d is c o v e ry  is 
n e c e s sa ry ;

(3) T h e  f a c t  t h a t  t h e  m a t t e r  in  d isp u te  is  a  r e a s o n a b le  o r  n e c e s s a r y  is s u e  
to  b e  re s o lv e d  i n  p e n d in g  l i t ig a t io n  a n d  in v o lv es  o th e r  m a t te r s  n o t  c o v e re d  by  
o r  r e l a t e d  to  th i s  c h a p te r ;

(4) T h e  f a c t  t h a t  t h e  d e s ig n  p ro fessio n a l’s  in v o lv e m e n t i n  t h e  n i a t t e r  is 
d is t in c t ly  s e c o n d a ry  in  im p o r ta n c e  to  th e  in v o lv e m e n t o f  p a r t i e s  n o t  co v ered  
b y  th i s  c h a p te r ;

• (5) T h e  p o te n t ia l  fo r  u n r e a s o n a b le  d e lay s  i n  r e a c h in g  a n y  r e s o lu t io n  o f  th e  
m a t t e r  b y  i t s  r e f e r r a l  to  a  p a n e l  p u r s u a n t  to  th i s  c h a p te r ;

(6) T h e  fa c t  t h a t  th e r e  a r e  too m a n y  p a r t ie s . .o r  is s u e s  in v o lv e d  to  be 
e ffec tiv e ly  h a n d le d  b y  th e  in fo rm a l p rocesses o f  th i s  c h a p te r ;  o r

(7) T h e  fa c t  t h a t  one  o r  m o re  o f  th e  d e s ig n  p ro fe s s io n a ls  n a m e d  in  th e  
c la im  is  no  lo n g e r  s u b je c t  to  th e  ju r isd ic tio n , o f  th e  p a n e l ,  o r  r e fu s e s  to 
p a r t ic ip a te  i n  th e  p ro c e e d in g s  b e fo re  th e  p a n e l ,  to  th e  d e t r im e n t  o f  th e  
r e m a in in g  p a r t ie s .
F o r  th e  p u rp o se  o f  a n y  s u c h  a p p lic a tio n  th e r e  s h a ll  b e  a  r e b u t ta b le  

p re s u m p tio n  t h a t  th e  s u b je c t  m a t t e r  is  u n s u ita b le  fo r  re v ie w  b y  a  p a n e l  un de r
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th is  c h a p te r  w h e re  th e  c la im  a g a in s t  t h e  d e s ig n  -p ro fess io n a l a r is e s  o u t  o f  a  
th i r d -p a r ty  a c t io n  in  p e n d in g  l i t ig a t io n .

.A ny  s u c h  a p p l ic a t io n  to  th e  c irc u it  c o u r t  s h a l l  b e  m a d e  a n d  h e a r d  in  a  
s u m m a ry  m a n n e r  a n d  i n  a c c o rd a n c e  w i th  p ro c e d u re s  fo r t h e  m a k in g  a n d  
h e a r in g  o f  m o tio n s . [L  1985 ,. c 3 6 ’,*pt o f  § 1; a m  L  1 9 9 2 , c 9 1 , § 1]

Th® 1392 ■m w A w w t, effecth« May 27, paragraph. (5) delated “ar*; a t the end of para-
1592, near the beginning c f the firs t paragraph graph (6) substituted *; or* fo r a period: added
deleted “ar any person served w ith notic® of a paragraph (7); and added the next to the last
daim * follow ing “Any party*; a t tha end of paragraph o f th is section.

CASE NOTES

Th® uoe o f th® w o rd “p a rty * in th is section CDPCF) proc*s® under § 672-8, even though
ahoaM be gsen its general legal meaning; thaa, them daim s m ight be anstritahl® fo r snch ra­
the term “any party* may reasonably be in te r- view, would be inconsistent w ith th® purposes
prated to mean any person or en tity involved in  and policies o f this chapter; therefore, daim -
a design professional connliatinn panel pro- ants may rn^ta'tnt* an in court to 
ceeding, including claimants. Franks v. C ity of seek a determ ination of DPCP unsu itab ility
Honolulu, 74 Haw. 328, 843 PJ2d 668 (1993) pursuant to section prio r to a o f
(decided under p rio r law). the panel. Franks v. C ity of Honolulu, 74 Haw.
C om pelling c la im a n t! to com plete th® 328, 843 P.2d 663 (1993).

design pro fessiona l c o n c ilia tio n  panel

§ 6 7 2 -3 . D e s i g n  p r o f e s s i o n a l  c o n c i l i a t i o n  p a n e l ;  c o m p o s i t i o n ,  s e l e c ­
t i o n ,  c o m p e n s a t i o n .

(a) T h e re  a r e  e s ta b l i s h e d  c o n c il ia tio n  p a n e ls  w h ic h  s h a l l  re v ie w  a n d  r e n d e r  
f in d in g s  a n d  a d v is o ry  o p in io n s  on  th e  is s u e s  o f  l ia b i l i ty  a n d  d a m a g e s  i n  t o r t  
c la im s  a g a in s t  p ro fe s s io n a l  a rc h i te c ts ,  e n g in e e rs ,  s u rv e y o rs , a n d  la n d s c a p e  
a rc h ite c ts .

(b) A  d e s ig n  p ro fe s s io n a l  c o n c ilia tio n  p a n e l ,  h e r e a f t e r  c a lle d  “th e  p a n e l” , 
qhaTl b e  fo rm e d  fo r  e a c h  c la im  filed  p u r s u a n t  to  s e c tio n  6 7 2 -4  a n d ,  a f t e r  e a c h  
p a n e l  r e n d e r s  i t s  d e c is io n  o r  t h e  d a i m  is  o th e r w is e  d is p o se d  of, i t  s h a l l  b e  
d is b a n d e d . E a c h  d e s ig n  p ro fe s s io n a l con d i l a t i o n  p a n e l  s h a l l  c o n s is t  o f  o n e  
c h a ir p e r s o n  s e le c te d  f ro m  a m o n g  p e rs o n s  w h o  a r e  f a m il ia r  w i th  a n d  e x p e r i­
e n c e d  i n  th e  t o r t  c la im s  s e t t le m e n t  p ro c e ss , o n e  a t to r n e y  l ic e n s e d  to  p ra c t ic e  i n  
th e  c o u rt s  o f  t h e  S t a t e  a n d  e x p e r ie n c e d  in  t r i a l  p ra c tic e , a n d  o n e  a rc h i te c t ,  
en g in ee r; s u rv e y o r , o r  la n d s c a p e  a r c h i te c t  l ic e n s e d  to  p ra c t ic e  u n d e r  c h a p te r  
464 . T h e  c h a ir p e r s o n  s h a l l  b e  a p p o in te d  b y  t h e  d ire c to r  o f  c o m m erce  a n d  
c o n su m e r  a f fa ir s  f ro m  a  l i s t  o f  e lig ib le  p e rso n s , a p p ro v e d  b y  th e  c h ie f  ju s t ic e  o f  
th e  s u p re m e  c o u r t  o f  H a w a i i  T h e  a t to rn e y  s h a l l  b e  a p p o in te d  b y  t h e  c h a i r p e r ­
so n  fro m  a  l i s t  o f  n o t  le s s  t h a n  th ir ty - f iv e  a t to r n e y s  e x p e r ie n c e d  in  t r i a l  
p ra c tic e  s u b m it te d  a n n u a l ly  b y  th e  s u p re m e  c o u r t  T h e  a r c h i t e c t  e n g in e e r , 
su rv e yo r, o r  la n d s c a p e  a r c h i te c t  s h a l l  b e  a p p o in te d  b y  th e  c h a ir p e r s o n  fro m  a  
l i s t  o f  n o t  le s s  t h a n  th ir ty - f iv e  d e s ig n  p ro fe s s io n a ls  s u b m it te d  a n n u a l ly  b y  th e  
b o a rd  o f  p ro fe s s io n a l e n g in e e r s ,  a rc h ite c ts ,  s u rv e y o rs , a n d  la n d s c a p e  a r c h i­
te c ts .

T h e  c h a ir p e r s o n  s h a l l  p re s id e  a t  th e  m e e tin g s  o f  th e  p a n e L  T h e  c h a ir p e r s o n



§  6 7 2 - 3  C I V I L  R E M E D I E S ,  D E F E N S E S ,  S P E C I A L  P R O C E E D I N G S  §  6 7 2 - 3  
•

w h ic h  w ill b eco m e p a y a b le  w h e n  t h e  d e r is io n  o f  th e  p a n e l is  s u b m it te d .  A t th e  
d is c re t io n  o f  t h e  d ire c to r  o f  c o m m e rce  a n d  c o n s u m e r  a ffa irs , t h e  c h a ir p e r s o n  
a n d  a l l  p a n e l  m e m b e rs  m a y  b e  c o m p e n s a te d  a t  o n e -h a lf  o f  t h e  a m o u n t  o f 
c o m p e n s a tio n  sp ec ified  in  th is  s e c tio n , w h e n  a n d  i f  t h e  c la im  is  d is p o se d  o f  b y  
a n y  m e a n s  p r io r  to  th e  h e a r in g  b e fo re  t h e  p an eL  T h e  c h a ir p e r s o n  a n d  a ll  p a n e l  
m e m b e rs  s h a l l  a lso  b e  p a id  a llo w a n c e s  fo r t r a v e l  l iv in g  e x p e n s e s  w h ic h  
m a y  b e  in c u r r e d  a s  a  r e s u l t  o f  th e  p e rfo rm a n c e  o f t h e i r  d u tie s . T h e s e  c o s ts  a b a ll  
b e  p a id  b y  t h e  d e p a r tm e n t  o f  co m m e rce  a n d  c o n su m e r  a f fa ir s  f ro m  fu n d s  
co lle c te d  f ro m  th e  p a r t ie s ,  to  b e  s h a r e d  equally . T h e  c la im a n t  s h a l l  d e p o s it  
$ 4 5 0  w i th  t h e  d e p a r tm e n t  u p o n  th e  f i l in g  o f th e  c la im  a n d  th e  f a i lu r e  to  do  so 
s h a l l  r e s u l t  i n  t h e  c la im  b e in g  r e je c te d  fo r  filing . E a c h  d e s ig n  p ro fe s s io n a l  s h a ll  
d e p o s it  $ 4 5 0  w i th  th e  d e p a r tm e n t  w i th in  tw e n ty  d a y s  o f  b e in g  s e r v e d  w i th  th e  
c la im  a n d  th e  f a i lu re  to  do so s h a l l  r e s u l t  in  te r m in a t io n  o f  p ro c e e d in g s  u n d e r  
th i s  c h a p te r , a llo w in g  t h e  c la im a n t  to  p ro c e e d  in  a cco rd an ce  w i th  s e c t io n  672 -8 . 
I f  th e  c la im  is  w ith d ra w n , d e te r m in e d  to  b e  u n s u i ta b le  fo r p ro c e e d in g s  u n d e r  
t h i s  c h a p te r , o r  o th e rw ise  t e r m in a te d  w ith o u t  p a r t ic ip a t io n  b y  a  p a n e l ,  th e  
d e p a r tm e n t  s h a l l  r e tu r n  a l l  m o n e y s  co llec ted  to  t h e  re sp e c tiv e  p a r t i e s .  A n y  
m o n e y s  r e m a in in g  a f te r  a l l  co sts  h a v e  b e e n  p a id  s h a ll  be  r e t u r n e d  to  th e  
re s p e c tiv e  p a r t i e s  on  a  p ro  r a t a  b a s is .

T h e  office a n d  m e e t in g  sp ace , s e c r e ta r ia l  a n d  c le rica l a s s is ta n c e ,  office 
e q u ip m e n t  a n d  office s u p p lie s  fo r th e  p a n e l  s h a ll  b e  fu rn is h e d  b y  t h e  d e p a r t ­
m e n t  o f  co m m e rce  a n d  c o n su m e r  a f fa irs .

T h e  b o a rd  s h a l l  p r e p a re  a  l i s t  o f  a rc h ite c ts , e n g in e e rs , s u rv e y o rs , a n d  
la n d s c a p e  a rc h ite c ts  a lo n g  w i th  t h e i r  re sp e c tiv e  sp e c ia ltie s  w h o  s h a l l  t h e n  be  
c o n s id e re d  c o n s u l ta n ts  to  th e  p a n e l  i n  th e i r  re s p e c tiv e  fie ld s . P a n e l  m e m b e r s  
m a y  c o n su lt  w i th  o th e r  leg a l, te c h n ic a l ,  a n d  in s u ra n c e  sp e c ia lis ts . A n y  c o n su l­
t a n t  c a lle d  b y  t h e  p a n e l  to  a p p e a r  b e fo re  th e  p a n e l  s h a l l  b e  p a id  a n  a llo w a n c e  
fo r  t r a v e l  a n d  liv in g  e x p e n se s  w h ic h  m a y  b e  in c u r r e d  a s  a  r e s u l t  o f  s u c h  
p e rs o n ’s  a p p e a ra n c e  b e fo re  th e  p a n e l .  S u c h  c o s ts  s h a l l  b e  p a id  b y  th e  
d e p a r tm e n t  o f  co m m erce  a n d  c o n s u m e r  a ffa irs . [ L 1 9 8 1 , c 2 2 8 , p t  o f  § 1; a m  L 
1982 , c 2 0 4 , § 8 ; am  L  1985, c  36 , § 4 ; a m  L  1992 , c 91 , § 2; a m  L  199 3 , c 6, 
§ 26]

Tha 1992 am endm ent, effective May 27, beginning of the present fifth sentence "These
1992, in the third sentence of the first para- coots”; in the present fifth sentence of the
graph of subsection (b) added “the director of second paragraph substituted "parties'' for
commerce and consumer affairs from a list of "claimant and defendant*; a t the beginning of
eligible persona approved by" following "chair- the present seventh sentence substituted
person shall be appointed by”; in the second "Each” for "The”; added the present last sen-
sentence of the second paragraph deleted "ban- fence of the second paragraph of subsection (b);
died" following “per claim"; substituted a period in the third paragraph of subsection (b) aubsti*
for "and shall" following “the decision of the toted “panel" for “board" following “and office
panel ia submitted”; added the present third supplies for the”; and made minor changes in
sentence of the second paragraph of subsection punctuation.
(b); added at the beginning of the present The 1993 am endm ent, effective April 12, 
fourth sentence T h e  chairperson and all panel 1993, in subeection (b), deleted “of registration" 
members shell also"; at tha end of the present where it appeared preceding “of professional 
fourth sentence of the second paragraph substi- engineers" in the last sentence of tho first 
tuted a period for “and they" following "tha paragraph, and preceding "shall prepare” in the
performance of their dutiea" and added at the first sen tan ca of the laat paragraph.



•' ■ § 672-4*  R e v i e w  b y  p a n e l  r e q u i r e d ;  n o t i c e ;  p r e s e n t a t i o n  o f  c l a i m s ;  
t e r m i n a t i o n .

(a ) A n y  p e r s o n  o r  th e  p e r s o n ^  r e p r e s e n ta t iv e  c la im in g  t h a t  a  t o r t  h a s  b e e n  
c o m m itte d  b y  t h e  d e s ig n  p ro fe s s io n a l o r  e n t i t ie s  e m p lo y in g  s u c h  d e s ig n  
p ro fe s s io n a ls  s h a l l  file  a  c la im  w i th  th e  d e p a r tm e n t  o f  c o m m e rc e  a n d  c o n s u m e r  
a f fa ir s  b e fo re  a  s u i t  b a s e d  o h  th e  c la im  m a y  b e  co m m en ced  i n  a n y  c o u r t  o f  t h e  
S ta te *  A ll  c la im s  s h a l l  b e  s u b m it te d  to  t h e  d e p a r tm e n t  o f  c o m m e rc e  a n d  
c o n s u m e r  a f f a ir s  i n  w r i t in g .  T h e  c la im a n t  s h a l l  s e t  f o r th  fa c ts  u p o n  w h ic h  th e  
c la im  i s  o r  m a y  b e  b a s e d  a n d  s h a l l  in c lu d e  t h e  n a m e s  o f  a l l  p a r t i e s  a g a in s t  
w h o m  t h e  c la im  is  o r  m a y  b e  m a d e  w h o  a r e  k n o w n  to  th e  c la im a n t .  W ith in  five  
b u s in e s s  d a y s  th e r e a f te r ,  t h e  p a n e l  s h a ll  g iv e  n o tic e  o f  t h e  d a im , b y  c e r tif ie d  
m a il ,  to  a f i  a r c h i te c ts ,  e n g in e e r s ,  su rv e y o r s , o r  la n d s c a p e  a r c h i te c ts  a n d  o th e r s  
w h o  a r e  o r  m a y  b e  p a r t i e s  to  t h e  c la im  a n d  s h a l l  f u r n is h  c o p ie s  o f  t h e  c la im s  
to  s u c h  p e r s o n s .  S u c h  n o t ic e  s h a l l  s e t  f o r th  a  d a te ,  n o t  m o re  t h a n  tw e n ty  d a y s  
a f t e r  m a i l in g  th e  n o tic e , w i th in  w h ic h  a n y  d e s ig n  p ro fe s s io n a l a g a in s t  w h o m  a  
c la im  is  m a d e  s h a l l  file  a  w r i t t e n  re s p o n s e  to  th e  c la im , a n d  a  d a te  a n d  t im e  fo r  
a  h e a r i n g  o f  th e  p a n e l .  S u c h  n o tic e  s h a l l  d e sc r ib e  t h e  n a tu r e  a n d  p u r p o s e  o f  t h e  
p a n e l ’s  p ro c e e d in g s  a n d  s h a l l  d e s ig n a te  t h e  p la c e  o f  th e  h e a r in g .  T h e  t im e s  
o r ig in a l ly  s e t  f o r th  i n  t h e  n o tic e  m a y  b e  c h a n g e d  b y  th e  c h a i r p e r s o n ,  o n  d u e  
n o tic e  to  a l l  p a r t i e s ,  fo r  g o o d  c a u se ; p ro v id e d  t h a t  a  p a r ty  r e q u e s t in g  t h e  
r e s c h e d u l in g  o f  t h e  h e a r in g  w i th in  s e v e n  d a y s  o f  th e  s c h e d u le d  d a t e  s h a l l  b e  
r e q u i r e d  i n  t h e  so le  d is c r e t io n  o f  th e  p a n e l  c h a i r p e r s o n  to  a d d i t io n a l ly  
c o m p e n s a te  t h e  p a n e l  i n  a n  a m o u n t  e q u a l  to  t h e  fe e  p a n e l  m e m b e r s  re c e iv e  
p u r s u a n t  to  s e c t io n  6 7 2 -3 .

(b ) A t  a n y  t im e ,  b y  m u t u a l  c o n se n t o f  t h e  p a r t ie s  in v o lv e d , t h e  d e p a r tm e n t  
o f  c o m m e rc e  a n d  c o n s u m e r  a f fa ir s ,  p r io r  to  t h e  a p p o in tm e n t  o f  t h e  c h a i r p e r s o n ,  
o r  t h e  c h a i r p e r s o n  a f t e r  t h e  c h a irp e r s o n ’s  a p p o in tm e n t ,  m a y  t e r m i n a t e  t h e  
p ro c e e d in g s  a n d  t h e  c l a im a n t  m a y  p ro c e e d  i n  a c c o rd a n c e  w i th  s e c t io n  6 7 2 -8 . [L  
1 9 8 1 , c  2 2 8 , p t  o f  § 1; a m  L 1 9 8 2 , c 2 0 4 , § 8 ; a m  L 19 8 3 , c 1 3 8 , § 1; a m  im p  L  
1 9 8 4 , c 9 0 , § 1 ; a m  L  1 9 8 5 , c 36 , § 5; a m  L  1 9 9 2 , c 9 1 , § 3]

The 1992 wnaw^m ant, effective Mxy 27, “wr itten1* preceding “daima to such persona.” ; 
1992, in  subeection (a) deleted hum the end o f in  the present fifth  sentence substituted “shall” 
tha second sentence “on Sonne provided by the fo r “may* follow ing “any professional
department"; deleted tha form er th ird  sentence against whom a fo made”; and deleted 
which read: T fth a claim  fo presented orally; the not less than five days follow ing the data fo r 
department o f commerce and consumer iffa in  filin g  a response,” preceding “fo r a hearing o f 
shall reduce the daim  to w ritin g .”; in the the panel” 
present fourth sentence substituted “the” for

C A S E  N O T E S

C ite d i n  F r a n k s  v. C i t y  o f Honolulu, 7-4 Haw.
328, 843 P.2d 668 (1993).

5 6 7 2 - 4  DE S I G N  P R O F E S S I O N A L  CONCILIATION P A N E L  § 6 7 2 - 4



w* f * * wl| a/£m amNC£m^| -K.LJI * f. f f [~fa { ti 1̂ S o72-6

. § 6 7 2 -5 . D e s i g n  p r o f e s s i o n a l  c o n c i l i a t i o n  p a n e l  h e a r i n g ;  f a c t - f i n d i n g ;  
e v i d e n c e ;  v o l u n t a r y  s e t t l e m e n t .

E v e r y  c la im  o f  a  t o r t  s h a ll  b e  h e a r d  b y  th e  d e s ig n  p ro fe ss io n a l c o n c ilia tio n  
p a n e l  a s  so o n  a s  p o ssib le  a f te r  th e  d a te  fo r  fil in g  a  re sp o n se . N o  p e rs o n s  o th e r  
t h a n  t h e  p a n e l ,  “w itn e sse s , a n d  c o n s u l ta n ts  c a lle d  b y  th e  p a n e l, a n d  th e  p e rs o n s  
l i s t e d  i n  s e c tio n  672-6  s h a ll  b e  p r e s e n t  e x c e p t w i th  th e  p e rm is s io n  o f  t h e  

.. c h a ir p e r s o n . T h e  p a n e l  m ay, in  i t s  d isc re tio n , c o n d u c t a n  in q u iry  o f  a  p a r ty , 
w i tn e s s ,  o r  c o n s u l ta n t  w ith o u t th e  p re se n c e , o f  a n y  o r a l l  p a r t ie s .

T h e  h e a r in g  s h a l l  b e  in fo rm al. T h e  p a n e l m a y  r e q u i r e  a  s te n o g ra p h ic  r e c o rd  
o f  a l l 'o r  p a r t  o f  i t s  p ro ceed in g s  fo r t h e  u s e  o f  t h e  p a n e l ,  b u t  s u c h  re c o rd  
n o t  b e  m a d e  a v a ila b le  to  th e  p a r t ie s .  T h e  p a n e l  m a y  rece iv e  a n y  o r a l  o r  
d o c u m e n ta ry  ev id en ce . Q u e s tio n in g  o f  p a r t ie s ,  w itn e s s e s , a n d  c o n s u l ta n ts  m a y  
b e  c o n d u c te d  b y  th e  p a n e l, a n d  th e  p a n e l  m ay , i n  i t s  d isc re tio n , p e r m i t  a n y  
p a r ty ,  o r  a n y  c o u n se l fo r  a  p a r ty  to  q u e s tio n  o th e r  p a r tie s , w itn e s s e s ,  o r  
c o n s u l ta n ts .  T h e  p a n e l  m a y  d e s ig n a te  w h o , a m o n g  th e  p a r tie s , ghnTI h a v e  t h e  
b u r d e n  o f  g o in g  fo rw a rd  w ith  th e  e v id en c e  w ith  r e s p e c t  to  su c h  is su e s  a s  i t  m a y  
c o n s id e r , a n d  u n le s s  o th e rw ise  d e s ig n a te d  b y  th e  p a n e l, w h e n  a  d e s ig n  
p ro fe s s io n a l’s  re c o rd s  h a v e  b e e n  p ro v id e d  fo r t h e  c la im a n t’s p ro p e r  rev iew , 
s u c h  b u r d e n  s h a l l  in i t ia l ly  r e s t  w ith , t h e  c la im a n t  a t  th e  co m m e n ce m e n t o f  t h e  
h e a r in g .  ’ 'N

T h e  p a n e l  s h a l l  h a v e  th e  p o w er to  r e q u ire  b y .s u b p o e n a  th e  a p p e a ra n c e  a n d  
• te s tim o n y  o f  w itn e s s e s  a n d  th e  p ro d u c tio n  o f  aoetam eH tajy  ev id en ce . W h e n  
s u c h  s u b p o e n a  p o w e r is  u tiliz e d , n o tic e  s h a l l  b e  g iv e n  to  a ll  p a r t ie s .  T h e  
te s t im o n y  o f w itn e s s e s  m a y  be  t a k e n  e i th e r  o ra l ly  b e fo re  th e  p a n e l  o r  b y  
d e p o s it io n . I n  c a se s  o f  re fu s a l to  obey  a  su b p o e n a  is s u e d  b y  th e  p a n e l, t h e  p a n e l  
m a y  in v o k e  t h e  a id  o f a n y  c irc u it c c u r t  i n  th e  S ta te ,  w h ic h  m a y  is s u e  a n  o rd e r  
r e q u i r in g  co m p lia n ce  w ith  th e  s u b p o e n a . F a i lu r e  to  obey  s u c h  o rd e r  m a y  b e  
p u n is h e d  b y  t h e  c o u rt a s  a  c o n te m p t th e re o f . A n y  m e m b e r  o f t h e  p a n e l ,  t h e  
d i r e c to r  o f  t h e  d e p a r tm e n t ,  o r a n y  p e rs o n  d e s ig n a te d  b y  th e  d ire c to r  o f  th e  
d e p a r tm e n t  m a y  s ig n  su b p o en a s . A n y  m e m b e r  o f  th e  p a n e l m a y  a d m in is t e r  
o a th s  a n d  a ff irm a tio n s , ex am in e  w itn e s s e s , a n d  re c e iv e  evidence., N o tw ith ­
s ta n d in g  s u c h  p o w e rs , th a  p a n e l  s h a l l  a t t e m p t  to  se c u re  t h e  v o lu n ta ry  
a p p e a ra n c e ,  te s t im o n y , a n d  c o o p e ra tio n  o f  p a r t ie s ,  w itn e s s e s , a n d  c o n su lta n ts  
w i th o u t  co erc io n .

A t  t h e  h e a r in g  o f  th e  p a n e l a n d  i n  a r r iv in g  a t  i t s  op in ion , th e  p a n e l  sh a ll  
c o n s id e r, h u t  n o t  be  l im ite d  to , s ta te m e n ts  o r  te s t im o n y  o f  w itn e s se s , c o n s tru c ­
t io n  d o c u m e n ts , in sp e c tio n  re p o r ts ,  c a lc u la tio n s , a n d  o th e r  re c o rd s  k e p t  i n  th e  
u s u a l  c o u rse  o f  th e  p ra c tic e  o f th e  d e s ig n  p ro fe s s io n a l w ith o u t th e  n e c e s s ity  fo r 
o th e r  id e n tif ic a t io n  o r a u th e n t ic a t io n , s ta te m e n ts  o f  fac t, o r  o p in io n  o n  a  
s u b je c t  c o n ta in e d  in  a  p u b lish e d  t r e a t i s e ,  p e rio d ic a l, book, o r p a m p h le t, o r 
s t a t e m e n t s  o f  e x p e r ts  w ith o u t th e  n e c e s s i ty .q f  t h e  e x p e r ts  a p p e a l in g  a t  th e  
h e a r in g .  T h e  p a n e l  m ay, u p o n  th e  a p p lic a tio n  o f  a n y  p a r ty  o r u p o n  i ts  o w n -  
d e r is io n , a p p o in t  a s  a  c o n su lta n t, a n  im p a r t ia l  a n d  q u a lified  a rc h ite c t, en& r. 
n e e r , su rv e y o r , o r la n d sc a p e  a rc h i te c t  o r  o th e r  p ro fe s s io n a l p e rso n  o r e x p e r t to.,* 
te s t i fy  b e fo re  tb e  p a n e l o r to  c o n d u c t a n y  n e c e s s a ry  p ro fessio n a l o r e x p e r t;



e x a m in a t io n  o f  t h e  c la im a n t  o r  r e le v a n t  e v id e n t ia r y  m a t t e r  a n d  to  r e p o r t  to  o r  
t e s t i f y  a s  a  w itn e s s  th e r e to .  S u c h  a  c o n s u l ta n t  s h a l l  n o t  b e  c o m p e n s a te d  o r  
r e im b u rs e d ,  e x c e p t fo r  t r a v e l  a n d  l iv in g  e x p e n se s  to  b e  p a id  w h ic h  m a y  b e  
i n c u r r e d  tin  a  r e s u l t  o f  such*  p e rs o n ’s  a p p e a r a n c e  b e fo re  t h e  p a n e L  S u c h  
e x p e n s e s  s h a l l  b e  p a id  b y  t h e  d e p a r tm e n t  o f  co m m e rce  a n d  c o n s u m e r  a f fa ir s  a s  
p ro v id e d  i n  s e c tio n  672 -3 . E x c e p t  for t h e  p ro d u c tio n  o f  d o c u m e n ts  a n d  re c o rd s  
k e p t  i n  th e  u s u a l  c o u rse  o f  t h e  p ra c t ic e  o f  Lin a rc h ite c t ,  e n g in e e r , s u rv e y o r , o r 
la n d s c a p e  a rc h i te c t ,  d is c o v e ry  b y  t h e  p a r t i e s  s h a l l  n o t  b e  a llo w ed . R e q u e s ts  fo r  
p ro d u c t io n  o f  d o c u m e n ts  s h a l l  b e  s u b m it te d  to  t h e  c h a ir p e r s o n  o f  t h e  p a n e l  fo r  
a p p ro v a l ,  d e n ia l ,  o r  m o d if ic a tio n , a t  t h e  c h a irp e r s o n 's  so le  d is c re t io n .

D u r in g  th e  h e a r in g  a n d  a t  a n y  t im e  p r io r  to  t h e  r e n d i t io n  o f  a n  a d v iso ry  
d e c is io n  p u r s u a n t  to  s e c t io n  672-7., t h e  p a n e l  m a y  e n c o u ra g e  t h e  p a r t i e s  to  
s e t t l e  o r  o th e rw is e  d is p o se  o f  t h e  c a s e  v o lu n ta r ily . [ L 1981, c: 2 2 8 , p t  o f  § 1; a m  
L  1 9 8 2 , c  2 0 4 , § 8 ; a m  L  1 9 8 6 , c 3 6 , § 6 ; a m  L 198 8 , c 132 , § 2 ; a m  L  19 9 2 , c 
9 1 , § 4]

The 1992 am»mdment, effective May 27,
1992, in the firs t wntence o f tbe firs t paragraph 
substituted “aa soon as poambla” fo r “w ith in 
th irty  days'* follow ing “the d/isign professional 
conciliation panel” ; in the last sentence of the 
second paragraph added “a” preceding “design 
professional’!  records'; in tha th ird  from the 
last sentence o f the fourth paragraph deleted 
“to be paid" preceding “as provided in section

§ 6 7 2 -7 . S a m e }  d e c i s i o n s .

(a )  W ith in  t h i r t y  d a y s  a f t e r  th e  c o m p le tio n  o f a  h e a r in g , t h e  p a n e l  s h a l l  file  
a  w r i t t e n  a d v iso ry  d e c is io n  w i th  t h e  d ire c to r  c f  co m m e rce  a n d  c o n s u m e r  
a f f a i r s ,  w h o  ah  a ll t h e r e u p o n  Tnail co p ies  to  a ll  p a r t ie s  c o n c e rn e d , o r  t h e i r  
c o u n s e l  i f  r e p r e s e n te d  b y  c o u n s e l ,  t h e  b o a rd , a rd . th e  r e p r e s e n ta t iv e  o f  e a c h  
d e s ig n  p ro fe s s io n a ls ’ l i a b i l i ty  in s u r a n c e  c a r r ie r  a u th o i.iz e d  to  a c t  fo r  s u c h  
c a r r ie r .  T h e  p a n e l  s h a l l  d e c id e  t h e  is s u e  o f  lia b ility , a n d  s h a l l  s t a t e  i t s  
c o n c lu s io n s  i n  w r i t in g .  A f t e r  a  f in d in g  o f  lia b ility , i f  e v id e n c e  h a s  b e e n  
p r e s e n te d  r e g a r d in g  d a m a g e s ,  th e  p a n e l  s h a l l  d ec id e  t l ie  a m o u n t  o f  d a m a g e s , 
i f  an y , w h ic h  s h o u ld  b e  a w a r d e d  in  t h e  c a se . T b e  d e r is io n  a s  to  d a m a g e s  s h a l l  
in c lu d e  i n  s im p le , co n c ise  t e r m s  a  d iv is io n  a s  to w h ic h  p o r t io n  o f  t h e  d a m a g e s  
re c o m m e n d e d  a r e  a t t r i b u t a b l e  to  eco n o m ic  lo s se s  a n d  w h ic h  to  n o n e c o n o m ic  
lo s s e s ;  p ro v id e d  t h a t  t h e  p a n e l  m a y  n o t  re c o m m e n d  prim itive d a m a g e s .

(b ) T h e  d e c is io n s  s h a l l  b e  s ig n e d  b y  a l l  m e m b e rs  o f  th e  p a n e l ;  p ro v id e d  t h a t  
a n y  m e m b e r  o f  th e  p a n e l  m a y  file  a  w r i t t e n  c o n c u r r in g  o r  d i s s e n t in g  o p in io n .

(c) T h e  a d v is o ry  d e c is io n  r e q u i r e d  b y  th i s  s e c tio n  n e e d  n o t  b e  f i le d  i f  th e  
c la im  is  s e t t l e d  o r  d is p o s e d  o f  b e fo re  t h e  d e c is io n  is  w r i t t e n  o r  f ile d . [L  19 8 1 , c 
2 2 8 , p t  o f  § 1; a m  L  1 9 8 2 , c  2 0 4 , § 8 ; a m  L  1983 , c 124 , § 17; a m  L  1 9 9 2 , c 9 1 , 
§ 5 ;  a m  L  1 9 9 3 , c 6 , § 2 7 ]

Tho 1992 nm m drn tifc , aiToctivs May 27, “W ith in"; added “or" follow ing “m a il copie! to 
1992, in the firs t sentence o f rrubaecnon (e) t i l pertiee concerned,*; addad “i f  represented by 
snbetituted “th irty * far “flfbwm" follow ing cminsel" PTBatdincr", thw board o f regjstratLoru":

§ 6712-7 D E S I G N  P R O F E S S I O N A L  CONCILIATION P A N E L  § 672-7

672-3. at the beginning of tha next to tha lost 
sentence of thu fourth paragraph substituted 
“Except for the production of document! and 
records kept in the usual course of the practice 
of an architect, engineer, surveyor, or landscape 
architect, discovery” for “Discovery"; added the 
last sentence of the fourth paragraph; and 
made minor changes in punctuation.



divided tho form er second sentence in to two tha amount"; snd near tha end o f the last
sentences by substitu ting a period fo r "and senbtnce o f subsection (a) addad “th a t” preced-
afte r* fo llow ing “its  conclusion* in  w ritin g " and ing "ths panel may not recommend punitive
adding a t tha beginning o f tha present th ird  ' dam igaa," .
sentence "A fte r*; in  tbe present th ird  sentence T b it 1998 am endm ent, uffec&ve A p ril 12, 
addad " If evidence has been presented regard- 1993, deleted "o f registratum ” fo llow ing ‘ the
ing damages,* preceding "tho panel shall dedde board" in  the firs t sentence o f subsection (a).

• 1 »• t • •

§ 6 7 2 -8 , S u b s e q u e n t  l i t i g a t i o n ;  e x c l u d e d  e v i d e n c e !

. CASE NOTES

D e te rm in a tio n o f u n s u ita b ility  fo r do- chapter therefore, claimants may in s titu te an
sign p ro fe ss iona l c o n c ilia tio n . — ■ Compel- action in  tirc o it court to feek a determ ination
lin g claimanta to complete a design profee- o f CDPCP) unsu ita b ility pursuant to $ 672-2.1
gional conc il ia t ion panel (DPCF) process under p rio r to a decision o f the paneL Franks v. C ity of
th is section, even though th e ir claims m ight be Honolulu, 7-4 Haw. 328, 643 R2d 668 (1993).
unsuitable fo r such review, would be inconsis- C ite d in  Franks v. C ity o f Honolulu, 74 Haw.
tent w ith the purposes and po lities o f th is 328, 8-13 PJ2d 668 (1993).

g 0  fA -Q  U V I L  R E MEDIES, DEFENSES, SPECIAL P R O C E E D I N G S  $ 672-80





§§1-4
C.2A:53A-2Q
To
2A:53A-29
§5
Note To §§1-4

P.L.199S, CHAPTER 139, approved June 29, 1995 
1994 Senate No. 1493 (Fourth Reprint)

AN ACT concerning tort reform and the negligence or
malpractice o f certa in  licensed 2[, registered or ce rt if ie d ]2
persons and supplementing T itle  2A of the New Jersey Statutes.

BE IT ENACTED by the Senate and General Assembly o f the 
State o f New Jersey:

1. As used in this ac t, 'Licensed person' means any person who 
is licensed 2[, reg istered or ce rt if ie d  by the D irector o f the 
Division o f Consumer A ffa irs in the Department o f Law and 
Public Safety or by one o f the boards prescribed in section of 
P.L.1978, c.73 (C.45:l-15) ] as:

a. an accountant pursuant to P.L.1977, c.144 fC.45:2B-l et 
seq 1;

b. an arch itec t pursuant to R.S.45:3-1 et seq.;
c. an ’attorney adm itted to p ractice law in New [ersey;
d. a dentist pursuant to R.S.45:6-1 et seq.;
e. an engineer pursuant to P.L.1938, c.342 (C.45:8-27 et seq.);
f. a physician in the practice o f medicine or surgery pursuant 

to iL5.45:9-l e t seq;2 3[and]3 2{inclodes]
g .2 3a podiatrist pursuant to R.S. 45:5-1 et sop.:
h. a chiropractor pursuant to P.L. 1989, c. 153 (C. 45:9-41.17 

et seq.l:
L a registered professional nurse pursuant to P.L. 1947. c. 262 

fC- 45:11-23 e t seq.); and
J/J a health care fa c i l i t y  as defined in section 2 of P.L.1971, 

c.130 (C.20:2H-2).
2. In any action fo r damages fo r personal in juries, wrongful 

death or property damage resu lting from an alleged ac t o f 
malpractice o r negligence by a licensed person in h is profession 
or occupation, the p la in t if f shalL w ith in 00 days following the 
date o f ^ [filing o f the action] 2[service o f the complaint on the
defendant1]  filin g  o f the answer to the complaint by the
defendant2, provide each defendant w ith an a ffid a v it o f an 
appropriate licensed person that there exists a reasonable 
probability that the care, s k i l l or knowledge exercised or 
exhibited in the treatm ent, p ractice or work that is the sub ject of 
the complaint,' fe l l outside acceptable professional or
occupational standards or treatment practices. 2The court may
grant no more than one additional period, not to exceed 60 days, 
to file  the a ffid a v it pursuant to this section, upon a finding of 
good cause.2 The person executing the a ffid av it shall be licensed 
2[, registered or ce rtif ie d , as appropriate.]2 in this or any other

EXPLANATION— H itto r  oncloiod In bold-focod brAekots [thus] In the 
ibovo b il l Is not ontctod And is  Intondod to bo oa ittod  In tho law.

N ittor undorllnod thus Is now lu t to r .tU tto r oncloiod In suporscrlp t nuaorals h«s boon idoptod as follow s:
' Sonoto SCH e o n lt to o  Aoondaonts Adoptod Hovoobor 10, 199A.
2 Assoobly AIN coon lttoo onondoonts Adoptod Juno 1, 1945.
J Sonoto f lo o r  Aaondoonts Adoptod Juno 22, 199S.* AivmAIy f lo o r  Aaondaonts idootod Juno 26, 1993.



state; have particu lar expertise in the general area or specialty 
involved in the action, as evidenced by board certifica tion o r by 
devotion o f the person's p ractice substan tia lly  to tho general 
area or spec ia lty involved in the action fo r a period o f at least 
five years 2[; and be a c tiv e ly  engaged in the practice o f his 
profession or occupation, to which a t least 60% of the person's 
professional or occupational tim e sha ll be devoted or, i f  on the 
facu lty  o f an accred ited co llege, un iversity or professional or 
occupational school, to which at least 30% of the person's 
professional or occupational tim e shall be devoted and at least 
50% o f the person's time shall be devoted to teaching, for a to ta l 
of at least 80%, and the] 4[3: and be a c tive ly  engaged in the 
practice o f his profession or occupation, to which at least 80% of 
the person's professional or occupational time shall be devoted 
or, i f  on the fa cu lty  o f an accred ited college, un iversity or 
professional or occupational school, to which at least 30% o f the 
person's professional or occupational time shall be devoted and 
at least 50% o f the person’ s tim e sha ll be devoted to teaching, 
for a to ta l o f a t lea st 80%3]'t . The2 person sha ll have no 
financia l in terest in the 2outcome o f the2 case under review, but 
this prohibition sha ll not exclude the person from being an expert 
w itness in the case.

3. An a ffid a v it sh a ll not be required pursuant to section 2 of 
this act i f  the p la in tif f provides a sworn statement in lieu o f the 
a ff id a v it se tting forth that: the defendant has fa iled to provide 
p la in tiff w ith m edica l records or other records or information 
having a substantia l bearing on preparation o f the a ffid a v it; a 
-written request therefor along w ith, i f  necessary, a signed 
authorization by the p la in tif f fo r re lease o f the medical records 
or other records or information requested, has been made by 
ce rtified  m ail o r personal service; and a t least 45 days have 
elapsed since the defendant received the request.

4. I f  the p la in tif f fa ils  to provide an a ffid a v it or a statem ent 
in lieu  thereof, pursuant to section 2 or 3 o f this act, i t  sh a ll be 
deemed a fa ilure to s ta te  a cause o f action.

5. This act sh a ll take e ffe c t im mediate ly and sha ll apply to 
causes o f action which occur on or a fte r  the e ffe c tive  date o f 
this ac t.

Requires a ffid a v it fo r m alp ractice actions by a neutral licensed 
person showing that treatm ent, p ractice or work was 
unacceptable.



Proposed Model Act 
W ith Regard to Suits or Claims 

Against Design Professionals 
[Design Professional Conciliation Panel Law]

1. Defin itions. F o r the purposes o f this chapter, "design professional" means a 
professional engineer, architect, surveyor, o r  landscape architect licensed under 
applicable state law.

2. Actions Against Design Professionals. In  any action fo r  damages arising out o f the 
alleged violation o f professional standards in the professional practice o f a design 
professional and before the time o f filing the complaint, the aggrieved person shall file 
a claim with the design professional conciliation panel.

3. Design Professional Conciliation Panel; Com position , Selection, Compensation.

A design professional conciliation panel, hereafter called "the panel", shall be formed 
fo r each claim filed pursuant to Section 4 and after each panel renders its decision or 
the claim is otherwise disposed o f it shall be disbanded. Each design professional 
conciliation panel shall consist o f one chairperson selected from  among persons who 
are familiar with and experienced in the tort claims settlement process, one attorney 
licensed to practice in the courts o f the State and experienced in trial practice, and one 
architect, engineer, surveyor o r landscape architect licensed to practice under 
(Applicable State Law). The chairperson shall be appointed by the chief justice o f the 
(highest applicable state court). The attorney shall be appointed by the chairperson 
from  a list o f not less than thirty-five (35) attorneys experienced in trial practice 
submitted annually by the (highest applicable state court). The design professional shall 
be appointed by the chairperson from  a list o f not less than thirty-five (35) design 
professionals submitted annually by the board, o f registration o f professional engineers, 
architects, and surveyors and landscape architects.

The chairperson shall preside at the meetings o f the panel. The chairperson and all
panel members shall be compensated at the rate o f 5 per claim handled which will
become payable when the decision o f the panel is submitted and shall be paid 
allowances fo r  travel and living expenses which may be incurred as a result o f the 
performance o f their duties by the (Applicable State Agencv^ from  funds posted in 
advance by the claimant and respondent, to be shared equally.
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ias concluded thax the filing o f the claim does not lack sub- 
;tantial justification.

The Georgia statute requires the plaintiff to file with bis 
:omplaint an affidavit o f an expen competent to testify, 
vhich affidavit sets forth specifically ax least one negligent 
ici or omission claimed to exist and the factual basis for 
•ach such claim. The California statute, unlike those o f 
Colorado and Georgia, requires that the conclusion in the 
:enificate as to the merits of the claim be that o f the plain- 
ziff's attorney rather than that o f the individual consulted. 
The California statute requires the p laintiff s attorney to 
certify that he has consulted with a qualified individual and 
that the attorney has concluded on the basis o f such consul­
tation that there is reasonable and meritorious cause for the 
filing of the complaint.11
Review Panels

The review panel system is comparable to nonbinding 
arbitration. Compliance with this type o f tort reform legisla­
tion entails significantly greater effort by claimants than 
compliance with the certificate o f merit statutes discussed 
above. The Hawaii statutory scheme is typical of this type of 
legislation. The process begins with the filing o f a claim with 
the designated authority before a suit can be commenced. In 
the claim, the claimant sets forth the facts upon which the 
claim is based and the names o f all parties against whom the 
claim is made who arc known to the claimant.11

Following receipt o f the design professional’s response 
to the claim, a panel is convened for the purpose o f con­
ducting an informal hearing during which it will review and 
render findings and issue an advisory opinion. A panel is 
formed for each claim filed. The panel may receive oral or 
documentary evidence: question the parties, witnesses and 
consultants: and subpoena the appearance and testimony of 
witnesses and the production o f documentary evidence. The 
Hawaii statute also limits discovery by the parties during 
the review process. Except for the production o f documents 
and records kept in the usual course o f the practice of the 
design professional discovery by the panties is not allowed.

In its written advisory decision, the panel decides the 
issue o f liability, and if liability is found and i f  evidence has 
been presented regarding damages, the panel determines 
the amount of damages, if any, that should be awarded.

Often more important than the panel’s decision itself is 
the effect the decision may have on any subsequent civil lit­
igation between the parties. The panel's decision is not 
binding on any party.'4 Following rejection o f the panel’s 
decision by either party, the plaintiff may proceed with a 
civil action against the design professional. Under the 
Hawaii scheme, reference in the civil action to any aspect 
of the panel’s hearing is prohibited.15 The Kansas statute, 
however, expressly provides that the panel’s written report 
shall be admissible in any subsequent litigation.1*

The statute of limitations is tolled during the pendency of 
the panel review process. The statute will also remain tolled 
for a specified period following service o f the panel's deci­
sion upon the parties.'* The Hawaii statute caps the dura­
tion o f the tolling o f the statute o f limitations at twelve

months.The statute provides some measure of protection to 
plaintiffs itr that, i f  a decision by the panel is not reached 
within twelve months o f the filing of the claim with the 
panel the statute o f limitations shall resume running, and 
the plaintiff can commence its civil action against the 
design professional without awaiting the panel's decision.
Conclusion

This type o f ton reform legislation has. for the most pan. 
withstood constitutional challenge. An exception is the 
Wyoming statute.1* Despite enactment in only a small num­
ber o f states, this type o f what is pejoratively referred as 
“ special legislation”  is on important as pea o f design pro­
fessional liability reform. Ibis likely to become even more 
important as more states enact similar legislation. These 
statutes may be viewed as special legislation erecting 
impediments to the resolution of professional negligence 
claims and creating additional procedures to be following 
prior to or in conjunction with the filing of a civil action: or 
more positively, as a valid and rational means to reduce the 
number o f frivolous actions filed against licensed profes­
sionals. It is important to be aware of these statutes. 
Although' these statutes do not ultimately determine 
whether a claim can be brought, failure to comply is 
grounds for dismissal o f a claim.
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o f any o r a ll parties.

The hearing shall be informal. The panel may require a stenographic record of all or 
part of its proceedings for the use of the panel, but such record shall not be available 
to the parties nor shall it be admissible in any subsequent legal proceeding. The panel 
may receive any oral or documentary evidence. Questioning of parties, witnesses, and 
consultants may be conducted by the panel, and the panel may, in its discretion, permit 
any party, or any counsel for a party to question other parties, witnesses or 
consultants. The panel may designate who, among the parties, shall have the burden 
of going forward with the evidence with respect to such issues as it may consider, and 
unless otherwise designated by the panel, when the design professional’s records have 
been provided to the claimant for the claimant's proper review, such burden shall 
initially rest with the claimant at the commencement of the hearing.

The panel shall have the power to require by subpoena the appearance and testimony 
of witnesses and the production of documentary evidence. When such subpoena power 
is utilized, notice shall be given to all parties. The testimony of witnesses may be 
taken either orally before the panel or by deposition. In cases of refusal to obey a 
subpoena issued by the panel, the panel may invoke the aid of any superior (circuit) 
court in the State, which may issue an order requiring compliance with the subpoena. 
Failure to obey such order may be punished by the court as a contempt thereof. Any 
member of the panel may sign subpoenas, administer oaths and affirmations, examine 
witnesses, and receive evidence. Notwithstanding such powers, the panel shall attempt 
to seaire the voluntary appearance, testimony, and cooperation of parties, witnesses 
and consultants without coercion.

In arriving at its advisory decision the panel shall consider, but not be limited to, 
statements or testimony of witnesses, construction documents, inspection reports, 
calculations and other records kept in the usual course of the practice of the design 
professional without the necessity for other identification or authentication. The panel 
may also consider statements of fact or opinion on a subject contained in a published 
treatise, periodical, book or pamphlet, or statements of experts without the necessity 
of the experts appearing at the hearing. The panel may upon the application of any 
party or upon its own decision appoint as a consultant, an impartial and qualified 
design professional or other professional person or expert to testify before the panel or 
to conduct any necessary professional or expert examination of the claimant or relevant 
evidentiary matter and to report to or testify as a witness thereto. Such a consultant 
shall not be compensated or reimbursed except for travel and living expenses which 
may be incurred as a result of such person's appearance before the panel. Such 
expenses shall be paid by the f Applicable State Entitvl as provided in Section 3. 
Discovery by the panics pursuant to the Cede of Civil Procedure shall not be allowed.
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conduct and be grounds fo r  d iscip linary action against die 
p la in tiffs  attorney, u  Since 1979, die statute has been con­
tinually re-enacted by the Ca lifo rn ia  legislature and the cur­
rent version w ill remain in effect until January 1 .1 9 9 7 .

A s im ila r statutory requirement is a lso in force in C o l­
o rad o . 13 U nd e r Sec tion  12 2 0 - 6 0 2 U )  o f  the C o lo ra d o  
Revised Statutes, a p la in tiffs  attorney must certify that the 
attorney has consulted a p ro fessional who has expertise in 
the area o f  the alleged negligent conduct and (hat the p ro ­
fessional. after reviewing the facts, records, documents and 
other relevant material, has concluded that the filing o f  the 
action “ does not lade substantial justifica tion ."!* The fa i l­
ure to fi le  the “ certificate o f  rev iew " w ill resu lt in the dis­
missal o f  the action. IJ

Section 9 -1 1 -9 .1  o f  the O ff ic ia l C ode o f  G eo rg ia  p ro ­
vides that in any action fo r  damages a lleg ing p ro fessiona l 
m alpractice, the p laintifT sh a ll be required to fi le  w ith the 
complaint an affidavit o f  an expert competent tc testify*, the 
a ffidavit sha ll set forth specifica lly at least one negligent act 
o r om ission claimed to exist and the factual basis fo r  each 
such c laim . I* I f  the p la in ti ff fa i ls  to fi le  the required a f f i ­
d av it and the de fendan t ra ise s  the fa i lu re  io  l u  in it ia l 
responsive pleading, the com pla in t is subject to d ism issal 
fo r  fa ilu re  to state a c la im  and cannot be cured by amend­
ment unless a  court determ ines that the p la in t i f f had the 
affidavit available prior to filing the complaint and the fa i l­
u re to f i le  it was s im p ly  the re su lt  o f  a m is ta k e .'7 The  
statute does, however, permit the filing o f  an action without 
an a ffidavit where the period o f  limitations w ill expire with­
in 10 days o f  the date o f  filing and an affidavit could not be 
prepared in such time. In such circumstances, the affidavit 
must be filed within 45  days o f  the date on which the com ­
plaint was filed .!1

Section 9 -1 1 -9 .1  was o rig ina lly  enacted as pan o f  the 
Medical M alpractice Act and applied on ly  to medical m al­
practice acuons o r  actions involving health care providers. 
It  was not un til 19 89  that the G eorg ia  courts he ld that it 
applied equally to architects and engineers.!*

G eorg ia , un like  C a lifo rn ia  and C o lo rado , requires that 
the a ff id a v it  be execu ted by a design p ro fe ss io n a l and 
include a  specific  statement regarding the a lleged ly neg li­
gent ac t o r  om iss ion .20 The intent o f  the leg is la tu re  in 
enacting this statute was to require the p la in tiff to set forth 
the p a rtic u la rs  o f  the c la im  it was m aking  and thereby 
reduce the num ber o f  fr iv o lo u s  m alp ractice suits being 
filed .7!

U n lik e  the preceding statutes, some states have deve l­
oped  a  " p a n e l"  p rocedu re . In  1 9 8 5 , H aw aii enacted a 
statute which provides fo r  a Design Professional Concilia- 
doa Panel.77 The statute requires that p rio r to the filing o f 
an action fo r damages arising out o f  a lleged ly oegllgeat acts 
o r om osioas o f  a  person holding a license as a professional 
eng ineer, a rch itec t, su rveyo r o r  landscape architect, the 
aggrieved party sha ll fi le  a claim  with the Design P ro fe s ­
sional C ond lia tic o  Panel (Panel).77

Any c laim  file d  with the Panel must be accompanied by 
a certificate which declares that the attorney has reviewed 
the facts o f  the case and has consu lted with at least one 
design p ro fessiona l licensed to practice in the tame disci­
p line as the design professional against whom the claim  is 
made and. a fte r such consul tau on, the attorney has conclud­
ed that there is a  “ reasonable and meritorious case" fo r  the 
filing o f  the c laim .7* The cenificauon required by this sec­
tion is substantia lly  s im ila r to that required by C a l. Code 
Q v . Proc. Secuon 4 1 1 3 5 (b ) .
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D. The advisory decision required by this s-xxion need not be filed if the rlaim is 
settled or disposed of before the decision is written or filed.

8. Subsequent Litigation; Excluded Evidence. The claimant may institute litigation 
based upon the claim in an appropriate court only after the panel has filed it advisory 
decision with the (Applicable State Entity).

No statement made in the course of the hearing of the panel sball be admissible in 
evidence either as an admission to impeach the credibility of a witness, or for any 
other purpose in any trial of the action, provided that such statements shall be 
admissible for the purpose of secuon 11 hereof. No decision, conclusion, finding or 
recommendation of the panel on the issue of liability or on the issue of damages shall 
be admitted into evidence in any subsequent trial, nor shall any party to the panel 
hearing, or the counsel or other representative of such party, refer or comment thereon 
in an opening statement, an argument, or at any other time, to the court or jury, 
provided that such decision, conclusion, finding, or recommendation shall be admissible 
for the purpose of section 11.

Subsequent to the decision of the panel, and if the claimant rejects the decision of the 
panel and chooses to institute litigation, the claimant shall be required tc file an 
affidavit to accompany any charge of professional negligence, malpractice or breach of 
contract based on negligence or other violation of professional standards.

A. In any action for damages alleging professional malpractice, negligence or breach 
of contract based on negligence or other violation of professional standards, the 
claimant shall be required to file with the complaint an affidavit of an expert 
competent to testify, which affidavit shall set forth specifically at least one 
negligent act or omission claimed to exist and the factual basis for each claim.

B. The contemporaneous filing requirement of subsection (a) of this Code section 
shall not apply to any case in which the period of limitation will expire within 
ten (10) days of the date of filing and, because of such time constraints, the 
claimant has alleged that an affidavit of an expert could not be prepared. In 
such cases, the plaintiff shall have 45 days after the filing of the complaint to 
supplement the pleading with the affidavit. The trial court may, on motion, 
after hearing and for good causes extend such time as it shall determine justice 
requires.

C. If an affidavit is filed after the filing of a complaint, as allowed under 
Subsection B of this section, the design professional shall not be required to file 
an answer to the complaint and affidavit until 30 days after the filing of the 
affidavit.
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Second, the contract clause requires a certification by a 
licensed design professional working in the same discipline 
as the design professional against whom the claim is made, 
whereas all the above statutory schemes43 (with the exception 
of tie Georgia statute44) provide for certification by an attor­
ney. The statutory requirements are not unlike the restric­
tions currently imposed by Rule 11 of the Federal Rules of 
Civil Procedi e or Section 8.01-271 o f the Code of Virginia 
The certification o f a design professional, however, is more likely to provide a basis for identifying the substantive design 
issues underlying a potential dispute than the general and 
conclusory opinion o f an attorney premised on a limited con­
sultation with a design professional. This detailing of the 
claims, in most cases, will facilitate earlier resolution of 
claims as the potential defendant will be better able to evalu­
ate the merits of we claims before they are even filed. Obvi­
ously, this will enhance settlement potential and decrease the 
costs to all parties involved.

In the same vein, the statutory provisions (again with the exception o f the Georgia statute)4' only require certification 
of a “ reasonable and meritorious cause”4* or that the filing of 
the claim “does not lack substantial justification.”4’  The con­

tractual provision, however, requires specification of those 
acts or omissions which it is contended constitute a violation of the: standard of care and upon which the proposed claim will be.premised. The contractual version imposes a much 
higher standard and requires the communication of informa­
tion which will provide a basis for a dialogue more likely to 
lead to an early resolution o f disputes involving alleged 
design error. Equally important, perhaps, the resolution of 
design-related disputes without resort to litigation will foster 
and strengthen business relationships. This too. in turn, is likely to produce greater profitability, higher levels of profes­
sional satis faction and a better end result.

CONCLUSION
Briefly stated, in the absence of a statutorily mandated certificate of merit, a contractual provisioa similar to the one 

set out above will not only tend to reduce the incidence of frivolous claims but will also foster the flow of information 
concerning potential claims and, thereby, encourage resolu­tion o f valid claims without resort to unnecessary, expensive 
and time-consuming litigation.

Notes on page 36.
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you can enjoy low daily rates, too.
Now. in addition to your special member 

benefits. Avis gives bar’association members 
a free upgrade. The details are in the certificate 
below.
To take advantage of this offer, call your travel 
consultant or call the Avis Special Promotion 
number. 1-800-831-8000 
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D. l i e  extent of che person's cooperation in providing tlie panel with documents 
and testimony called for by the panel; and

E. The reasons advanced by the person so charged for not fully cooperating or 
negotiating.

12. . Annual Report. The director of (Applicable State Entity) shall prepare and submit to
the legislature annually, twenty days prior to the convening of ^ r h  regular session, a 
report containing his or her evaluation to the operation and effect of this chapter The 
report shall include a summary of the claims brought before the panel and the 
disposition of those claims.

13. Adm inistration of (chapter). The (Applicable State Entity] shall be responsible for the
implementation and administration of this (chapter) and shall adopt rules in conformity 
with chapter (_______ ), necessary for the purpose of this

NOTE

Each State will have to determine the means of providing secretarial and clerical assistance, 
office equipment, space and supplies.
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L e g i s l a t i o n  
D i v i s i o n  U p d a t e

Certificates o f Merit and Review Panels:
Conditions Precedent to G v ll Actions Against 
Design Professional*-

In a lim ited  num ber o f  ju r is d ic t io n s , a pe rson  pu rpo rted ly  
damaged by the p ro fe ss io n a l n eg lig en ce  o f  a  design p ro fe s ­
s iona l m ust obtain independent re v iew  o f  the merits o f  his 
c la im  b e fo re  pursu ing a c iv i l a c tion  aga inst the design p ro ­
fe s s io n a l. T h e  s ta tu to ry  m and a te s  v a ry  in  m e th od o log y . 
Som e statutes requ ire  the p la in t i f f  to  attach to  the com p la in t 
a ce rtific a te  dec la ring  that his a tto rn ey  has consu lted  w ith a 
qu a lified  in d iv id ua l and  that the a tto rn ey  i o r  the expe rt) has 
conc luded  that there is re a son ab le  and  m e rito r io u s  cause f o r  
the fi lin g  o f  the action . O th e r statu tes req u ire  the c la im  to 
be p resen ted  to an independen t p an e l f o r  an adv iso ry , non - 
b in d in g  o p in io n . C u rre n t ly , o n ly  a h a n d fu l o f  states have  
enacted such le g is la t io n .1

S im i la r  le g is la t io n  has p e r io d ic a lly  b een  in troduced  in  
o th e r s ta te s  w ith ou t su c c e s s .2 M o s t  o f  the statu tes w e re  
enacted in the 1980s as p a n  o f  w id e sp read  to n  re fo rm  in 
response to a m a lp rac tic e  in su ran ce  c ris is  a ffe c tin g  m any 
p ro fe ss ion s . The G eo rg ia  statute , f o r  e x am p le , was enacted 
as part o f  com p rehens ive  le g is la t iv e  to n  re fo rm  in response 
to a pe rce ived  lia b i lity  in su rance  c ris is  and  the increasing 
soc ia l costs o f  to n  lit ig a tio n . T h e  com p reh en s iveness o f  the 
G eo rg ia  to n  re fo tm  is illu s tra te d  b y  the fa c t that, a lthough 
the title o f  the A ct is the “ M ed ic a l M a lp ra c tic e  R e fo rm  A ct 
o f  1 9 87 .”  the A ct has been ap p lie d  to  c la im s  a ris ing  ou t o f  
m a lp rac tic e  on  the p a n  o f  o th e r  p ro fe s s io n a ls , in c lud ing  
architects2 and eng inee rs .1*

T ypes o f  A c tion s  A ffe c te d
These statutes app ly  to  actions aga in st the design p ro fe s ­

s iona l o r. in some situa tion s , an y  lic en sed  p ro fe ss io n a l fo r  
damages a ris ing  ou t o f  the d e fendan t's  “ p ro fe ss io n a l n eg li­
g e n c e "  o r  “ p r o fe s s io n a l m a lp r a c t i c e . ”  T h e  C a l i f o r n ia  
statute, fo r  e xam p le , app lie s  to  “ e v e ry  a c tion , in c lud ing  a 
c ro ss -com p la in t fo r  d am ages o r  in d em n ity , a ris in g  ou t o f  
the p ro fe s s io n a l n e g lig e n c e  o f  a  p e rs o n  h o ld in g  a v a lid  
a rc h ite c t 's  c e r t i f ic a t e . ” 5 S im i la r ly ,  th e  G e o rg ia  s ta tu te  
app lies to  “ any  ac tion  f o r  d am ages a lle g in g  p ro fe s s io n a l 
m alp ractice .''4

A ll ind ica tions are tha t c ou rts  w i l l b ro a d ly  construe the 
types o f  c la im s w ith in  the scope  o f  these statutes and w ill 
not be in fluenced  by the p la in t i f f  s fo rm a l designation  o f  its 
c la im . The  C o lo rad o  Sup rem e C o u rt  d iscu ssed  the scope o f  
the C o lo ra d o  statute in a  case in v o lv in g  a tto rn ey  m a lp rac ­
tice. rh is  case is equ a lly  ap p lic ab le  to  c la im ; against design 
p ro fe ss iona ls  because the stam te ap p lie s  to  a l l licensed p ro -

E d iw r ' i fin te : This column was written bv Taul E. Davjj of the 
National Institute of Construction Law. Inc.. in Greensboro. Nonh 
Carolina, and is based on an article that originally appeared in (he 
February I W  immic o f  ihe Construction  Low  Adviser published by 
Clark Bnardman Cullacnan.

fc s s io n a ls . In  th is  c ase . M artinez t : Badis.' the p la in t i f fs  
b rough t th ree  c la im s  against the ir a ttorney: leg a l m a lp ra c ­
tice . b reach  o f  fid u c ia ry  duty , and breau!' o f  con trac t. The 
cou rt h e ld  that the statute d id  not app ly  to titc neg lig ence  
c la im s  o n ly . It ap p lied  to  a l l c la im s “ based upon ' ..Meaed. 
p ro fe ss io n a l neg ligence . T h e  statutory language w as sutii- 
c ie n tly  b ro ad  to  in c lude e ve ry  c la im  that requ ired  p r o o f  o f  
p ro fe ss io n a l neg ligence as a  predicate to recove ry , w ha teve r 
the fo rm a l d e s ig n a t io n  o f  th a t c la im  m igh t be . G e o rg ia  
a p p e lla te  c o u r t s  h a ve  s im i la r ly  in te rp re ted  the G e o rg ia  
statute, fin d in g  the de term inative fac tor to be w he the r expe rt 
testim ony is necessary  to estab lish  the approp riate standard  
o f  c a re .1 T h e  G eo rg ia  statute app lies to any action  fo r  p ro ­
fe ss ion a l m a lp rac tice  sound ing  in ton  o r  breach o f  c o n tra c t

T h e  G e o rg ia  s ta tu te  w as fo u n d  in ap p lic ab le  in  a  case 
in v o lv in g  a  lic e n se d  p ro fe s s io n a l because the p la in t i f f 's  
cause o f  a c tion  c ou ld  be re so lv ed  w ithout p ro o f o f  the cus­
tom a ry  p ra c tic e  in  the p ro fe s s io n  and d id  n o t. th e re fo re , 
c on s t itu te  “ p r o fe s s io n a l m a lp ra c tic e .’ ’,  In  th is  c a s e , the 
d e fe n d a n t  a  t it le  exam in e r, c o rrec tly  exam ined a t it le  but 
w as n e g lig e n t in  fa i l in g  to  attach to a rep o rt sen t to  the 
p la in t i f f  the la s t page o f  the tide exam ination that show ed  
the e x is te n c e  o f  lie n s . T h e  statute d id  not a p p ly  because  
there w e re  n o  a lleg a tion s  o f  neg ligence in the tid e  e xam in a ­
tion  its e lf . T h e  fa i lu re  to  attach the last page was an  act o f  
s im p le  n e g lig e n c e , n o t an ac t o f  m a lp ra c t ic e .W h e re  the 
p la in t i f f  can  p ro v e  neg ligence o r  breach o f  con trac t w ithou t 
p r o o f  o f  a  cu s tom a ry  practice in  the p ro fession  and the v io ­
la tion  th e re o f, the c la im  is not one o f  p ro fe ss iona l m a lp ra c ­
tice w ith in  the scope o f  the statute.

Methodology
T h e re  a re  tw o  types o f  p re -su it c la im  c e rt if ic a tion  sy s ­

tem s c u rre n d y  in  use . T h e  firs t , and less one rou s , requ ires 
the p la in t i f f  o r  the p la in t i f f  s atto rney to fi le  w ith the cou rt 
a  d ocum en t (c e rt i fic a te  o r  a ffid a v it! stating p r im a r i ly  that 
the a tto rn ey  has consu lted  w ith a qua lified  in d iv id u a l w ho 
find s the c om p la in t not la ck in g  merit o r  substantia l ju s t i f i -  
c a tian .10T h e  second  system  requires the p la in t i f f to  subm it 
h is  c la im  to  a  re v iew  p an e l f o r  an ad v iso ry , n o n b in d in g  
o p in io n  on  w he th e r the design p ro fe ss iona l com m itted  m a l­
p rac tice .11

Certificate of Merit
Sta tes that have  enacted  the certificate  o f  m erit re v iew  

system  s p e c i fy  the con ten ts o f  the docum ent to  be f i le d , 
w ho  m ust f i le  it . and when it must be filed . T h e  C o lo ra d o  
statute , fo r  e x am p le , requ ires the p la in tiff*s a tto rney  to fi le  
a "c e rtific a te  o f  re v iew "  w ith in  6 0  days fo llow in g  se rv ice  
o f  the c om p la in t . T h e  certificate  sha ll dec la re  that the a tto r­
ney has c on su lte d  w ith  a person who has expe rtise  in the 
a rea  o f  the a lle g ed  neg ligen t conduct and that the p ro fe s ­
s ion a l w h o  has been consu lted  has rev iew ed the fa c ts  and
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The various state boards of registration shall prepare a list of architects, engineers, 
surveyors and landscape architects along with their respective specialties who shall than 
be considered consultants to the panel in their respective fields. Panel members may 
consult with other legal, technical and insurance consultants. Any consultant called by 
the panel to appear before the panel shall be paid an allowance for travel and 
living expenses which may be incurred as a result of such person’s appearance 
before the paneL Such costs shall be paid and apportioned between the parties.

4. Review by the P »nd  Required; Notice; Presentation of Claims; Term ination.

A. Any person or his representative claiming that a tort or breach of contract, based 
on alleged neghgenc*.- o r other violation of professional standards has been committed 
by the design professional or entities employing such design professionals shall file a 
ckim with fApplicable State Entity! before a suit based on the claim may be 
commenced in any court of the State. All claims shall be submitted to the [Applicable 
Scare Entitvl in writing on forms provided by the [Applicable State Entitvl. If the 
claim is presented orally, the [Applicable State Entitvl shall reduce the claim to writing. 
The claimant shall sec forth facts upon which the claim is based and shall include the 
names of all parties against whom the claim is or may be made who are known to the 
claimant. Within thirty  (30) calendar days thereafter, the panel shall give notice of the 
r . la im , by certified mail to all design professionals and others who are or may be parties 
to the claim and shall furnish copies of written claims to such persons. Such notice 
shall set forth a date, not more than thirty (30) days after mailing the notice, within 
which any design professional against whom a claim is made may file a written 
response to the claim, rmd a date and time, not less than fifteen (15) days following the 
dare for filing a response, for a hearing of the panel. Such notice shall describe the 
nature and purpose of the panel’s proceedings and shall designate the place of the 
hearing. The times originally set forth in the notice may be changed by mutual 
agreement between the claimant(s) and respondent^) or by the chairman, on due notice 
to all parties, for good cause.

B. At any time, by mutual consent of the parties involved, the [Applicable State 
Entitvl prior to the appointment of the chairman, or the chairman after his 
appointment, may terminate the proceedings and the claimant may proceed in 
accordance with Section 8.

5. Design Professional Conciliation Panel Hearing; Fact-Finding; Evidence; Voluntary 
Settlement. Every claim of a tort or a breach of contract based on negligence or other 
violation of professional standards shall be heard by the design professional conciliation 
panel within thirty days after the date of filing a response. No person other than the 
panel, witnesses and consultants called by the panel, and the persons listed in section 
6 shall be present except with the permission of the chairperson. The panel may, in 
its discretion, conduct an inquiry of a party, witness or consultant without the presence
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C ertificates o f  merit as a mandatory first step in dispute 
resolution— proponents state that such a requirement 
m inim izes the fi lin g  o f  " fr iv o lo u s "  lawsuits, while 

opponents argue that the requirement unfairly makes valid 
lawsuits tougher to fi le  and is a covert way fo r defense 
lawyers to figure o u t  sooner than they ord inarily  would, 
what expe rt w itnesses and theories o f  neg ligence the 
claimant plans to use.

What are certificates o f  merit and what about them is 
causing such divergent opinions in the legal profession?

STATUTORY MEASURES
A certificate of merit statute is largely intended to mini* 

mize the filing of “frivolous" lawsuits by requiring a poten­
tial claimant to consult a registered and/or licensed design 
professional oa the merits of a design-related claim as a pre­
condition to lidgation.

C ertifica tes o f  m erit are required  in  C a lifo rn ia .> 
Georgia.1 and Colorado.! In addition. Hawaii4 has statuto­
rily established a process In which claimants present th e r  
claim s to a panel o f industry expens for a  non-binding 
review.i

The certificate o f  merit concept was originally intro­
duced in connection with litigation involving claims of 
medical malpractice. Since the mid-1980s at Jeau 12 states 
have attem pted to minimize the filing of frivolous suits 
against physicians, dentists and others by requiring a col­
league to vouch for the validity of a malpractice suit.4

California was the first state to require, by statute, a cer­
tifica te  o f m erit in cases arising  out o f alleged design 
defects.’ Section 441J 5  of the California Code of Gvil Pro­

cedure provides that in every action, including a cross-com­
plaint for damages or indemnity, arising out of the profes­
sional ncgiic .nee of a person holding a valid architect's cer­
tificate. registration as a professional engineer or a land sur­
veyor's license, the plaindfTs anorney shall file 3  certificate 
executed by the attorney declaring one of the following:
>  That the p la in tiff s attorney has reviewed the facts of 

the case and consulted with az least one architect, pro­
fessional engineer or land surveyor licensed to practice 
in the state in the same discipline as the potential defen­
dant w ho is know ledgeab le in the relevant issues 
involved in the particular action and that the attorney 
has concluded based upon his review and the consulta­
tion that there is “reasonable and meritorious cause" for 
the filing of such actioo.*

>  That tlx  p la in tiff  s attorney was unable to obtain the 
required consultation because a statu to of limitations 
would impair the action and that the cerdfkate required 
could not be obtained before the im pairm ent o f the 
action. If the attorney relies upon Section 411 J5(bX2). 
the certificate required by (bMl) shall be filed within 60 
days after the filing of the Complaint.*

>  The p la in t i f f s  attorney m ay also  file a certificate 
which states that the attorney was unable to obtain the 
consultation requited by (bX l) because the attorney 
had m ad: three separate good faith attempts with three 
separate architects, professional engineers or land sur­
veyors and none of those contacted would agree to 
such a consultation. ' 0

The failure to file a certificate in accordance with the statute 
is grounds for a demurrer or a motion to strike. 1* Addition­
ally, a violation c f  the statute may constitute unprofessional
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During the hearing and at any time prior to the rendition of an advisory decision 
pursuant to Section 7, the panel may encourage the parties to settle or otherwise 
dispose of the claim voluntarily.

6. Persons Attending Hearings of PaneL Unless excluded or excused by the panel, the
following persons shall attend hearings before the panel:

A. The party or parties making the claim;
B. The design professional or professionals against whom the claim is made

or representatives thereof, other than legal counsel or other
representative, authorized to act for such design professionals; and

C. Legal counsel of die parties, if any.

7. Decisions.

A. Within fifteen (15) days after the completion of a hearing, the panel shall file
a written advisory decision with the director of (Applicable State Entitvl. who 
shall thereupon mail copies to all parties concerned, their counsel, the board of 
registration as applicable, and the representative of each design professional’s
liability insurance carrier authorized to act for such carrier.

B. The panel shall have the duty, after joint deliberation to render one or more of 
the following decisions:

1. The evidence does not support a conclusion chat the design professional 
failed to comply with the appropriate standard of care;

2. The evidence supports a conclusion that the design professional failed to 
comply with the appropriate standard of care and chat such failure is a 
proximate cause in the alleged damages;

3. The evidence supports a conclusion that the design professional failed to 
comply with the appropriate standard of care and that such failure is not 
a proximate cause in the alleged damages; or

4. The evidence indicates that there is a material issue of fact, not requiring 
an expen opinion, bearing on liability for consideration by a court or 
jury.

C. The advisory decision shall be signed by all members of the panel; provided that 
any member of the panel may file a written concurring or dissenting opinion.
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The Conciliation Panel is made up of three individuals: 
a chairperson selected from persons familiar with and 
experienced in the ton claims settlement prc as . appointed 
by the director of commerce and consumer arfairs: an attor­
ney licensed to practice in the state and experienced in trial 
practice, appointed by the chaijperson from a list submitted 
by the Hawaii Supreme Court: and a design professional 
licensed to practice in the same discipline as the design 
professional against whom the claim is made, anpointed by 
the chairperson from a list submitted by the Board of Reg­
istration of that profession.77 Each party to the claim is 
required to pay S450 to bring the action to the Pane!.76 The 
Panel may receive oral and documentary' evidence and has 
the power to subpoena witnesses and documents and hire 
consultants.!7

After completion of a hearing, the Panel issues a written 
advisory decision. The Panel decides the issue of liability 
and the amount of damages, if any, which should be award­
ed. The Panel may not, however, recommend punitive 
damages.71 The claimant may institute litigation based 
upon the claim only after a parry to the hearing rejects the 
Panel decision. Neither statements made in the course of 
the hearing nor any conclusion, finding, recommendation or 
decision of the Panel is admissible in evidence.79

The filing of a claim with the Panel tolls any applicable 
statute of limitations until 60 days after the decision is deliv­
ered to the panics provided, however, that in no case shall 
the limitation period be tolled foe more than 12 months, w

Interestingly, the statute permits any pany to tile (in a 
coun of competen. jurisdiction) a motion for a determina­
tion that the subject matter of the dispute is unsuitable for 
review by die Panel.-' In determining whether the subject 
matter of a dispute is unsuitable for Panel review, a coun 
may consider.
>  The magnitude of the potential award, or any issue of 

broad public concern raised by die subject matter.'7
>  Problems referred to the coun where court regulated 

discovery is necessary:77
>  W hether the matter before die Panei is a reasonable o r 

necessary issue to be resolved in pending litigation o r 
invo lves other matters not related to the statute:-'4

>  Whether die design professional's involvement is sec­
ondary in importance to involvement of panics not cov­
ered by the statute:77

>  The potential for unreasonable delay in reaching a reso- 
ludon by referral to die Panel:76

>- Whether there are too many panies or issues involved 
to be effectively handled by the Panel process:77 or

>  One or more of the design professionals involved is no 
longer subject to jurisdiction of die Panel or refuses to 
panicipate to the detriment of the remaining parties.7*

These statutory requirements have been upheld in the 
courrs on the premise that getting a design professional (or 
doctor in medical malpractice cases) to approve the allcga- 
dons of a complaint prior to die filing of a lawsuit is no dif­
ferent from using an expert witness at trial The expert sim­
ply offers an opinion a litde sooner.79 Indeed, it is this very 
feature which benefits the dispute resolution process.

CONTRACTUAL PROVISION

At present, no statutory provision siinilai to those 
described has been enacted in citiicr Virginia. Maryliuid or 
the District of Columbia. The absence of such statutory 
provisions should not. however, deprive the construction 
industry in these jurisdictions from reaping the benefits

afforded by such statutes. There is no reasoo why the cer­
tificate of merit cannot be injected into the dispute resolu­
tion process by way of a contractual agreement. The pre- 
.condition to the pursuit of a claim premised upon allegedly 
defective design services would be enforceable, as would 
any other valid contractual provision. Should a pany fail to 
fulfill the pre-condidon as agreed, a Demurrer or Mouon to 
Dismiss would provide a means of asserting the prematurity of the litigation.

This approach is similar to the enforcement of a compul­
sory arbitration cbuse. Courts in Virginia.4*7 Maryland4' 
and the District o f Columbia47 generally recognize and 
enforce such contractual agreements which establish pre­
conditions and/or bars to litigation. Indeed, it is generally 
accepted that, where the panies to a contract have specified 
in the contract conditions upon which an action under the 
comma may be maintained, such conditions must be com­
plied with before an action for breach of contract may be 
instituted.47 For example, in James Julian. Inc. v. State 
Highway Administration,44 the Maryland Court of Special 
Appeals held that a term in a construction contract which 
mandated resolution by the engineer of a contractor’ s 
claims for additional compensation and breach of contract 
was a condidon precedent to recovery of payment, and the 
contraaor’s failure to exhaust the contractual" remedies pre­
cluded litigation of those claims.

A clause similar to the following placed in the contract 
between an owner and a design professional would reap the 
benefits now only available in those states with statutory programs in place.

Certificate of Merit Claus*
The Client shall make no claim (whether direct­

ly, in the form of a third-party claim, or for indemni­
ty) against the Design Professional unless the Client 
shall have first provided: the Design Professional with 
a written certification executed by an independent 
design professional licensed in [Virginia. Maryland or 
the District of Columbia] to practice in the same disci­
pline as the D esip  Professional specifying those acts 
or omissions which the certifier contends constitute a 
violation of the standard of care expected of a Design 
Professional performing professional services under 
similar circumstances and upon which the claim will 
be premised. Such certification du ll be provided to 
the Design Professional thirty (30) days prior to the 
presentation o f. and shall be a precondition to any 
such claim or the institution of, any arbitration or 
judicial proceeding..

While similar in some aspects to the statutory requirements 
discussed above, this clause provides several additional fea­
tures intended to streamline the dispute resolution process.

First, the cbuse requires that the certification be provid­
ed thirty (30) days prior to the presentation of the claim or 
the institution o f any arbitration or judicial proceeding 
rather than being filed 'with the initial pleading in couit (or 
as in Hawaii, with a panel). This will provide a period of 
time within which the design professional can assess the 
claims which are about to be asserted against him/her. 
rebut the matters contained in the certification, and attempt 
to negotiate a resolution, [f this occurs, all panies would 
be spared the tremendous expenditures of time and expense 
normally associated with the arbitration or litigation of 
such claims.
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D. This Code secuon shall not be construed to extend any applicable period of 
limitation.

9. Immunity of Panel Members from Liability. No member of the panel shall be liable 
in damages for any tort, including, but not limited to, libel, slander, or defamation of 
character of any party to the panel proceeding for any action taken or any decision, 
conclusion, finding, or recommendation made by the member while acting as a 
member of the panel under this (chapter).

10. Statute of Limitations Tolled. The filing of the claim with the panel shall remain 
tolled until sixty days after the date the decision of the panel is mailed or delivered to 
the parties.

11. Duties to Cooperate; Assessment of Costs and Fees. It shall be the duty of every 
person who files a claim with the panel, and every design professional against whom 
such c la im  is made, to cooperate with the panel for the purpose of achieving a prompt, 
fair and just disposition or settlement of such claim, provided that such cooperation 
shall not prejudice the substantive rights of said persons.

After trial of such claim or settlement of such claim after suit has been filed, any party 
may apply to the court in which the suit was brought to have the costs of the action 
assessed against any party for failure to cooperate with the panel. The court may 
award such costs, or portion thereof, including attorney’s fees, witness fees, including 
those of expert witnesses, costs of discovery and transcribing depositions, and court 
costs to the party applying therefor.

On application of the f Applicable State Entity), the court may award as a cm l penalty 
against any party all or a portion of the costs and expenses of the panel attributable to 
a claim involving such persons, if the court finds that such person or persons failed to 
cooperate with the paneL Such penalty shall be payable to the general fund.

In determining whether any person has failed to cooperate in good faith, the court shall 
consider, but is not limited, to the following:

A. The attendance of the persons at the hearing of the panel;

B. The extent to which representatives of the parties and counsel representing
parties came to panel hearings with knowledge of the claims and defenses and 
authority to negotiate a settlement or other disposition;

C. The testimony of members of the panel and to the facts of the person’s
participation in the panel hearing;
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EXECUTIVE SUMMARY

gACKGRCLUM>

Ralph Andersen & Associates has completed its analysis of section 411.35 of the 
California Code of Civil Procedure, the Certificate of Merit Law. The purpose 
of the analysis was to assess the overall effectiveness of the law and to identify 
opportunities to improve it. This assignment involved a thorough evaluation of 
the effectiveness of the law and included, as a key component of the study effort, 
a comprehensive mail survey of architects, engineers, land surveyors, major 
malpractice insurance companies, and trial attorneys. In addition, related 
background research and analysis was conducted to provide a complete and 
accurate assessment of the impart of the Certificate of Merit requirement. The 
Final Report details the background, objectives, methods, findings, and 
conclusions resulting from the assignment

The survey analysis and the associated research conducted to evaluate the 
effectiveness of the Certificate cf Merit Law was designed to answer, among 
others, the following key questions:

* Has the law resulted in a reduction in the number o f malpractice suits?
* Has the law reduced the number o f jury trials?
* How effective is the law?
* How has the law been used?
* Should the law be retained?
* What changes t» the law wauld make it more effective?
* What is being done in other states?

Additionally, the study included a review of the history of the Certificate of 
Merit Law, a review of its specific provisions, and an overview of related 
legislative trends in other states.



S T U D Y  O B J E C T I V E Sl lM
Ralph Andersen & Associates designed a study process to systematically assess 
the effectiveness of the Certificate of Merit requirement in terms of its impact 
on malpractice litigation involving design professionals in California and. to 
ascertain the degree of support for retention of the requirement among those 
directly impacted by the law. The study was timed to coincide with the 
expiration date of the legislation and the overriding objective of the project was 
to develop meaningful and useful data on the law’s direct impact on malpractice 
litigation to assist state legislators in considering amendments to the law, 
reenactment, and/or repeal of the sunset provision. Corollary objectives of the 
study included an assessment of the adequacy of the statute and the 
identification of opportunities to improve the legislation.

STUDY METHODS

The study process included the participation of those who are involved in the 
professional malpractice litigation arena including architects, engineers, land 
surveyors, defense counsel, plaintiffs’ lawyers, and insurance companies. Critical 
components of the workplan included:

• personal interviews with representatives of the design professions, trial 
attorneys, and providers of professional malpractice insurance

review of the legislative history and previous analyses of the Certificate of 
Merit Law

• identification of attorneys active as defense and/or plaintiffs’ counsel in 
malpractice lawsuits against design professionals

• development and distribution of separate survey instruments for design 
professionals, defense counsel, plaintiffs counsel, and major malpractice 
insurers

compilation, tabulation and analysis of survey responses



• review and analysis of pertinent statistics and historical trends in 
statewide civil litigation, both before and after the enactment of the 
Certificate of Merit provision

• identification of similar legislative provisions in states other than 
California.

FINDINGS AND CONCLUSIONS

The principal findings and conclusions of the study include the following:

1. Fewer malpractice suits are filed against design professionals as a result 
of the Certificate of Merit Law.

2. More malpractice lawsuits against design professionals are dismissed as a 
result of the law.

3. The law has resulted in fewer jury trials.

4. The law is generally complied with, and non-compliance appears to be 
related more to ignorance of the statute than to willful disregard of the 
law.

5. Design professionals support the Certificate of Merit Law and demon­
strate that support through their willingness to consult on the merits of 
potential malpractice litigation.

6. Costs of the consultation required under the law are not significant

7. There is overwhelming support for retention of the law among those 
directly involved in design malpractice litigation.

8. There are opportunities to improve the law to better serve its intended 
purposes.



O ffic ial B usings*

P L E A S E  P R I N T !  
N A M E

C O M M I T T E E :

HOUSE L A B O R  AND COMMERCE C O M M ITTEE

D A T E : J a n u a r y  3 1 ,  1 9 9 6

A D D R E S S  (MAILING) & (ZIP)

Subject of meeting:

HB 4 1 4  -  M A NDATO R ! M E D IA T IO N /D E S IG N  P R O F  L A W S U IT S

D O  YOU W A N T
P H O N E  R E P R E S E N T I N G  T O  T E S T IF Y ?

K T l A / h t U M ifto Ml* 
IHJOU- °R<3)1

m Ml  knoM  iV M r
(?*V 'V)r<'fS'an o A

O  CCk̂ OH,-/.0>ŷ (
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§ 01.10.080 . General Provisions § 01.10.080

the day after it is signed by the governor or on the day after the 
governor’s veto is overridden or on the day after expiration of the 
period allowed for gubernatorial action by art. II, § 17 of the Alaska 
Constitution.

(d) An Act which specifies a definite effective date becomes effective 
at 12:01 a.m., Alaska Standard Time on the date specified.

(e) When the governor allows a bill to become law without signa­
ture, the governor shall give written notice of that fact to the legisla­
ture. The date of this notice does not affect the date the bill becomes 
law or the date the Act takes effect.

(f) In this section
(1) "Act” means a bill which has become law;
(2) "bill” means a legislative document proposing an Act;
(3) "becomes effective" means becomes applicable; "effective date" 

does not mean date of enactment (or date of becoming law), although 
the two will coincide when a bill which has an immediate-effective- 
date provision is allowed to become law without the governor’s signa­
ture;

(4) "becomes law” means is enacted; "enactment" occurs when any 
one of the following takes place:

(A) a bill which is passed by the legislature is signed by the gover­
nor;

(B) the period specified in art. II, § 17 of the Alaska Constitution 
expires without gubernatorial action;

(C) the legislature overrides the governor’s veto of a bill;
(5) "passed by the legislature" means that the required majority of 

each house of the legislature has taken final action in approving the 
same version of a bill. (§ 5 ch 62 SLA 1962; am § 8 ch 126 SLA 1966; 
am § 1 ch 115 SLA 1974; am §§ 1 — 3 ch 6 SLA 1984)

Legislative history reports . — For an by ch. 115, SliA 1974 (HB 758 am), see
analysis of the amendment of this section 1974 House Journal, 562—565.

NOTES TO DECISIONS

Applied in Atlantic Richfield Co. v. Petroleum Corp., 585 P.2d 534 (Alaska
State, 705 P.2d 418 (Alaska 1985). 1978).

Cited in North Slope Borough v. Sohio

Sec. 01.10.080. Computation o f time. The time in which an act 
provided by law is required to be done is computed by excluding the 
first day and including the last, unless the last day is a holiday, and 
then it is also excluded. (§ 6 ch 62 SLA 1962)

13



9-LS1508\M
Ford

2/21/96

WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR HOUSE BILL NO. 414( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

B Y

O ffe re d :
R e fe rre d :

S p on so r(s ): R E P R E S E N T A T IV E  G R E E N

A BILL 

FOR AN ACT ENTITLED 

"An Act requiring conciliation panel review prior to filing a civil action against 

an architect, engineer, or land surveyor; amending Rule 402, Alaska Rules of 

Evidence; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 08.48.111 is amended to read:

Sec. 08.48.111. POWER TO REVOKE, SUSPEND, OR REISSUE 

CERTIFICATE. The board may suspend, refuse to renew, or revoke the certificate of 

or reprimand a registrant or corporation who is found guilty of (1) fraud or deceit in 

obtaining a certificate; (2) gross negligence, incompetence, or misconduct in the practice 

of architecture, engineering, or land surveying; or (3) a violation of AS 09.55.750(d). this 

chapter, a regulation adopted under this chapter, or the code of ethics or professional 

conduct as adopted by the board. The code of ethics or professional conduct shall be 

distributed in writing to every registrant and applicant for registration under this chapter. 

This publication and distribution of the code of ethics or professional conduct constitutes

-1- CSHB 414( )
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due notice to all registrants. The board may revise and amend its code and, upon doing 

so, shall immediately notify each registrant in writing of the revisions or amendments. 

The board may, upon petition of the registrant or corporation, reissue a certificate if a 

majority of the members of the board vote in favor of the reissuance.

* Sec. 2. AS 09.55 is amended by adding new sections to read:

ARTICLE 9. MALPRACTICE CLAIM AGAINST DESIGN PROFESSIONAL.

Sec. 09.55.700. MANDATORY CONCILIATION PANEL REVIEW. A person 

who has a claim against a design professional for civil damages resulting from 

professional negligence shall, before filing the claim with the court, submit the claim for 

review by the design professional conciliation panel.

Sec. 09.55.710. FILING OF CLAIM; DESIGN PROFESSIONAL 

CONCILIATION PANEL, (a) A claim required to be reviewed by a panel under 

AS 09.55.700 shall be submitted to the department in writing with the fee required by 

(b) of this section. The claimant shall set out facts upon which the claim is based, and 

shall include the names of all design professionals against whom the claim is made who 

are known to the claimant. Within 10 days after receiving a claim, the department shall 

provide notice of the claim and of the deposit requirement under (b) of this section to 

all design professionals against whom the claim is made. The notice must include a 

date, at least 10 but not more than 20 days after mailing the notice, within which a 

design professional against whom a claim is made may file a written response to the 

claim.

(b) A claim may not be accepted by the department for filing unless the claimant 

deposits S750 with the department when the claim is filed. The design professional shall 

deposit $750 with the department not later than the date specified under (a) of this 

section for filing a written response to the claim. If the design professional fails to 

deposit the funds required by this subsection, the claimant may proceed with a civil 

action in the appropriate court. If a claim is withdrawn or otherwise terminated without 

participation by a panel, the department shall return all money collected to the respective 

panics.

(c) Not more than 15 days after the date for receiving the response from the 

design professional under (a) of this section, the department shall form a design 

professional conciliation panel to consider the claim. A panel shall consist of one

WORK DRAFT WORK DRAFT WORK DRAFT
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individual acting as the chair, selected from among individuals who are familiar with and 

experienced in the tort claims settlement process, one attorney licensed in this state and 

experienced in trial practice, and one design professional. The chair shall be appointed 

by the department. The attorney panel member shall be appointed by the chair from a 

list of not less than 20 attorneys experienced in trial practice submitted annually to the 

department by the Alaska Supreme Court. The design professional member shall be 

appointed by the chair from a list of not less than 20 design professionals submitted 

annually by the State Board of Registration for Architects, Engineers and Land Surveyors 

established under AS 08.48. After a panel renders its decision or the claim is otherwise 

disposed of, the panel shall be disbanded.

(d) The chair shall preside at the meetings of the panel. Panel members shall 

be compensated at the rate of $300 per claim and per diem and travel expenses 

authorized for boards and commissions under AS 39.20.180. Panel member 

compensation is due when the decision of the panel is submitted to the department. The 

department shall pay panel members from funds collected from the claimant and 

defendant.

(e) Office and meeting space, office equipment, and office supplies for the panel 

shall be furnished by the department.

(0 The board shall prepare a list of design professionals, along with their 

respective specialties, who shall then be considered consultants to the panel in their 

respective fields. Panel members may also consult with other legal, technical, and 

insurance specialists. A consultant called by the panel to appear before the panel shall 

be paid per diem and travel expenses authorized for boards and commissions under 

AS 39.20.180. Per diem and travel costs for a consultant shall be paid by the department 

from funds provided under AS 09.55.710(b) or 09.55.750(d).

Sec. 09.55.720. REVIEW BY PANEL; VOLUNTARY TERMINATION, (a) 

Within five business days after the panel is formed, the panel shall give notice of the 

hearing, by certified mail, to all design professionals and others who are parties to the 

claim. Notice of the hearing must include (1) a date and time, at least 15 but not more 

than 30 days following the date the notice is mailed, for a hearing by the panel; (2) a 

description of the nature and purpose of the panel’s proceedings; and (3) the location of 

the place for the hearing. The time and location originally set out in the notice may be

WORK DRAFT WORK DRAFT WORK DRAFT
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changed by the chair on due notice to all parties for good cause, provided that a party 

requesting the rescheduling of the hearing within seven days of the scheduled date may 

be required by the panel chair to compensate the panel in an additional amount equal to 

the fee panel members receive under AS 09.55.710(d).

(b) At any time, by mutual consent of the parties involved, the department, 

before the appointment of the chair, or the chair after the chair’s appointment, may 

terminate the proceedings and the claimant may proceed in the appropriate court.

Sec. 09.55.730. PANEL HEARING PROCEDURES, (a) A person, other than 

the panel, witnesses, consultants called by the panel, and the persons listed in 

AS 09.55.740, may not be present at a panel hearing except with the permission of the 

chair. The panel may, in its discretion, conduct an inquiry of a party, witness, or 

consultant without the presence of a party.

(b) A panel hearing shall be informal. The panel may record its proceedings for 

the use of the panel, but the record may not be made available to the parties and is not 

admissible in any other action or proceeding, except that a record of a statement made 

at a panel hearing is admissible as provided under AS 09.55.750. The panel may receive 

oral or documentary evidence. Questioning of parties, witnesses, and consultants may 

be conducted by the panel, and the panel may, in its discretion, permit a party or counsel 

for a party to question other parties, witnesses, or consultants. The panel may designate 

who, among the parties, shall have the burden of going forward with the evidence with 

respect to the issues it may consider. Unless otherwise designated by the panel, when 

a design professional’s records have been provided for the claimant’s review, the burden 

of going forward with the evidence shall initially rest with the claimant at the 

commencement of a hearing.

(c) The panel has the power to require by subpoena the appearance and 

testimony of witnesses and the production of documentary evidence. When subpoena 

power is utilized, notice shall be given to all parties. The testimony of witnesses may 

be taken cither orally before the panel or by deposition. In cases of refusal to obey a 

subpoena issued by the panel, the panel may invoke the aid of the appropriate court. A 

member of the panel or the commissioner may sign subpoenas. A member of the panel 

may administer oaths and affirmations, examine witnesses, and receive evidence. The 

panel shall attempt to secure the voluntary appearance, testimony, and cooperation of

WORK DRAFT WORK DRAFT WORK DRAFT
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parties, witnesses, and consultants without coercion.

(d) At the panel hearing, .m in arriving at its opinion, the panel shall consider 

statements or testimony of witnesses, construction documents, inspection reports, 

calculations, and other records kept in the usual course of the practice of the design 

professional without the necessity for other identification or authentication. Statements 

of fact or opinion on a subject contained in a published treatise, periodical, book, or 

pamphlet, or statements of experts may be considered by a panel without the necessity 

of the experts appearing at the hearing. The panel may, upon the application of a party 

or upon its own decision, appoint as a consultant an impartial and qualified design 

professional or other professional person or expert to testify before the panel or to 

conduct necessary professional or expert examination of the claimant or relevant 

evidentiary matter and to report to or testify as a witness. A panel consultant may not 

be compensated or reimbursed except for per diem and travel expenses authorized for 

boards and commissions under AS 39.20.180. Consultant per diem and travel expenses 

shall be paid by the department from funds provided under AS 09.55.710(b) or 

09.55.750(d). Except for a claim that involves personal injury or death, the parties may 

not conduct discovery. Discovery in a claim involving personal injury or death shall be 

conducted as provided under the Alaska Rules of Civil Procedure.

(e) During a panel hearing and at any time before the release of an advisory 

decision under AS 09.55.750, the panel may encourage the parties to voluntarily settle 

or otherwise dispose of the case.

Sec. 09.55.740. REQUIRED PANEL ATTENDANCE. Unless excluded or 

excused by the panel, the following persons shall attend hearings before the panel:

(1) the party or parties making the claim;

(2) any design professional against whom the claim is made or a 

representative of the design professional, other than counsel, authorized to act for the 

design professional; and

(3) counsel representing the parties, if any.

Sec. 09.55.750. PANEL DECISIONS; ADDITIONAL PAYMENTS, (a) Except 

as provided under (c) of this section, within 15 days after the completion of a hearing, 

a panel shall file a written advisory decision on the claim with the commissioner. The 

commissioner shall mail copies to all parties concerned, counsel of the parties concerned,

WORK DRAFT WORK DRAFT WORK DRAFT
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the board, and the representative o f each design professional’ s liability insurance carrier 
authorized to act for the carrier. The panel shall state its conclusions in writing. The 
panel may not decide the issue o f damages.

(b) Each member o f the panel shall sign the decision, and the decision may 
include concurring or dissenting opinions. The decision must contain one o f the 
fo'Iowing conclusions:

(1) the evidence does not indicate that the design professional failed to 
comply with the applicable standard o f care;

(2 ) the evidence does indicate that the design professional failed to 
comply with the applicable standard o f care and that failure is the proximate cause o f the 
alleged damages;

(3) the evidence indicates that the design professional failed to comply 
with the applicable standard o f care, but the failure is not a proximate cause o f the 
alleged damages; or

(4 ) the evidence indicates that there is a material issue o f fact, not 
requiring an expert opinion, bearing on liability that should be considered by a court or 
jury.

(c) The advisory decision required by this section need not be filed if the claim 
is settled or disposed o f before the decision is written or filed.

(d) Before filing an advisory decision as required under (a) o f this section, the 
chair o f the panel shall determine if sufficient funds have been deposited with the 
department to pay all expenses allowed under AS 09.55.710 and 09.55.730. I f  funds on 
deposit are insufficient, the parties to the conciliation proceeding shall contribute 
sufficient funds to pay all panel expenses as provided under (e) o f this section. A party 
shall deposit the required funds within 10 days after receiving notice o f the deposit 
requirement. A panel decision may not be released until the department has sufficient 
funds to pay all panel expenses.

(e) I f  the decision o f the panel contains the conclusion described
(1) under (b )(1) o f this section, the claimant shall deposit all additional 

funds required under (d) o f this section;
(2 ) under (b )(2) o f this section, the design professional shall deposit all 

additional funds required under (d) o f this section; and -
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(3 ) under (b )(3) or (4) o f this section, the parties to the conciliation 
proceeding shall, in equal shares, deposit additional funds required under (d) o f this 
section.

(0 A design professional who fails to deposit funds as required under (e) of this 

section has committed misconduct in the practice for which the design professional is 

licensed, and the department shall provide notice of the misconduct to the board.

(g) I f  a claimant fails to deposit funds as required under (e) o f this section, the 
department shall impose a civil penalty o f $1,000 against the claimant.

Sec. 09.55.760. SUBSEQUENT LIT IGATION ; EXCLUDED EVIDENCE. A 
claimant may institute litigation based on a claim heard by a panel in an appropriate 
court only after a party to the design professional conciliation panel hearing rejects the 
decision o f the panel. A statement made in the course o f the hearing o f the panel is 
admissible in a subsequent civil action to the extent allowed under the Alaska Rules o f 
Evidence. A decision, conclusion, finding, or recommendation o f the panel may not be 
admitted into evidence in a subsequent civil action, nor may a party to the panel hearing, 
or the counsel or other representative o f a party, refer to or comment on a decision, 
conclusion, finding, or recommendation o f the panel in an opening statement, an 
argument, or at any other time, to the court or jury, except that a decision, conclusion, 
finding, or recommendation may be admissible under AS 09.55.790(b).

Sec. 09.55.770. PANEL MEMBER IM M UN ITY . A member of a panel is not 
liable for civil damages for action taken or for a decision, conclusion, finding, or 
recommendation made by the member while acting as a member o f a panel.

Sec. 09.55.780. STATUTE OF LIM ITATIONS TOLLED ; LACK OF A 
DECISION IN S IX  MONTHS. Notwithstanding any other provision o f law, the filing 
o f a claim with the department tolls any applicable statute o f limitation until 30 days 
after the date the decision o f the panel is mailed or delivered to the parties. However, 
the applicable statute o f limitations may not be tolled for more than six months. I f  a 
decision by the panel is not reached within six months after the claim is filed, the 
applicable statute o f limitations shall resume ninning and the party filing the claim may 
commence a suit based on the claim in the appropriate court.

Sec. 09.55.790. DUTY TO COOPERATE; ASSESSMENT OF COSTS AND 
FEES, (a) It is the duty o f a person who files a claim with the panel and o f a design
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professional against whom a claim is made to cooperate with the panel for the purpose 
o f achieving a prompt, fair, and just disposition or settlement o f a claim, provided that 
the cooperation may not prejudice the substantive rights o f the person.

(b) On application o f the department, the court may award as a civil penalty 
against a party all or a portion o f the costs and expenses o f the panel attributable to a 
claim involving the person if the court finds that the person failed to cooperate with the 
panel.

Sec. 09.55.800. COMPUTATION OF TIME. The provisions o f AS 01.10.080 
apply to AS 09.55.700 - 09.55.820 for purposes o f calculating applicable time periods.

Sec. 09.55.810. ANNUAL REPORT. The department shall prepare annually, 
20 days before the convening o f a regular legislative session, a report containing the 
department’ s evaluation o f the operation and effects o f AS 09.55.700 - 09.55.820. The 
department shall notify the legislature that the report is available. The report must 
include a summary o f claims brought before a panel and the disposition o f those claims. 

Sec. 09.55.820. DEFIN ITIONS. In AS 09.55.700 - 09.55.820,
(1 ) "board" means the State Board o f Registration for Architects, 

Engineers and Land Surveyors;
(2 ) "commissioner" means the commissioner o f commerce and economic

development;
(3 ) "department" means the Department o f Commerce and Economic

Development;
(4 ) "design professional" means an architect, engineer, or land surveyor 

licensed under AS 08.48;
(5 ) "panel" means the design professional conciliation panel;
(6 ) "profesr 'onal negligence" means a negligent act or omission by a 

design professional in providing professional services;
(7 ) "professional services" means services provided by a design 

professional that are within the scope o f the services for which the design professional 
is licensed as an architect, engineer, or land surveyor.

* Sec. 3. AS 09.55.760, enacted by sec. 2 o f this Act, has the effect o f amending Rule 402, 
Alaska Rules o f Evidence, by providing that a decision, conclusion, finding, or recommendation 
o f the panel, and references to the decision, conclusion, finding,"or recommendation, are not
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admissible in a subsequent civil action except for the purpose of assessing a penalty under 

AS 09.55.790(b).

* Sec. 4. This Act applies to causes of action that accrue on or after the effective date of this 
Act.

* Sec. 5. This Act takes effect July 1, 1996.
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CS FOR HOUSE BILL NO. 414( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

B Y

Offered:
Referred:

Sponsor(s): REPRESENTATIVE GREEN
A BILL 

FOR AN ACT ENTITLED 

"An Act requiring conciliation panel review prior to filing a civil action against 

an architect, engineer, or land surveyor; amending Rules 402 and 613, Alaska 

Rules of Evidence; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55 is amended by adding new sections to read:

ARTICLE 9. MALPRACTICE CLALM AGAINST DESIGN PROFESSIONAL.

Sec. 09.55.700. MANDATORY CONCILIATION PANEL REVIEW; 

JUDICIAL DETERMINATION OF EXCEPTIONS, (a) Except as provided under (b) 

and (d) of this section, a person who has a claim against a design professional for civil 

damages resulting from professional negligence shall, before filing the claim with the 

court, submit the claim for review by the design professional conciliation panel.

(b) A party or a person served with notice of a claim submitted to a panel 

under (a) of this section may file a motion with the appropriate court for a 

determination that the subject matter of the dispute is unsuitable for review by a panel.
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For purposes of this subsection, it is presumed that a claim is unsuitable for review by 

a panel if the claim arises out of a third-party action in pending litigation. An 

application allowed by this subsection may not be filed within 10 days of the date on 

which the claim is scheduled to be heard by a panel or after a hearing by a panel has 

occurred.

(c) In determining whether the subject matter of a dispute is unsuitable for 

disposition by a panel, a court may consider

(1) the magnitude of the potential award, or any issue of broad public 

concern raised by the subject matter underlying the dispute;

(2) problems referred to the court where court regulated discovery is

necessary;

(3) the fact that the matter in dispute is a reasonable or necessary issue 

to be resolved in pending litigation and involves other matters not covered by or 

related to the claim;

(4) the fact that the design professional’s involvement in the matter is 

distinctly secondary in importance to the involvement of parties not covered by this 

section;

(5) the potential for unreasonable delays in reaching a resolution of the 

matter by its referral to a panel; or

(6) the fact that there are too many parties or issues involved to be 

effectively handled by the informal processes of AS 09.55.700 - 09.55.810.

(d) A claim is not required to be submitted to the panel if the design 

professional against whom the claim is asserted agrees, within 20 days after receiving 

notice of the claim, to waive review by the panel. If a claim is asserted against more 

than one design professional and one or more design professionals refuse to waive 

panel review, panel review may not be waived and the claim shall proceed as provided 

under AS 09.55.700 - 09.55.810.

Sec. 09.55.710. FILING OF CLAIM; DESIGN PROFESSIONAL 

CONCILIATION PANEL, (a) A claim required to be reviewed by a panel under 

AS 09.55.700(a) shall be submitted to the department in writing with the fee required 

by (b) of this section. The claimant shall set out facts upon which the claim is based,
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and shall include the names of all parties against whom the claim is made who are 

known to the claimant.

(b) A claim may not be accepted by the department for filing unless the 

claimant deposits $750 with the department when the claim is filed. The design 

professional shall deposit $750 with the department within 20 days of being served 

with the claim. If the design professional fails to deposit the funds required by this 

subsection, the claimant may proceed with a civil action in the appropriate court. If 

a claim is withdrawn, determined to be unsuitable for proceedings under AS 09.55.700 

- 09.55.810, or otherwise terminated without participation by a panel, the department 

shall return all money collected to the respective parties.

(c) Upon receiving the claim and fee from the claimant, the department shall 

form a design professional conciliation panel to consider the claim. A panel shall 

consist of one individual acting as the chair, selected from among individuals who are 

familiar with and experienced in the tort claims settlement process, one attorney 

licensed in this state and experienced in trial practice, and one design professional. 

The chair shall be appointed by the department. The attorney panel member shall be 

appointed by the chair from a list of not less than 20 attorneys experienced in trial 

practice submitted annually to the department by the Alaska Supreme Court. The 

design professional member shall be appointed by the chair from a list of not less than 

20 design professionals submitted annually by the State Board of Registration for 

Architects, Engineers and Land Surveyors established under AS 08.48.

(d) After a panel renders its decision or the claim is otherwise disposed of, the 

panel shall be disbanded. A panel shall review the claim and render findings and 

advisory opinions on the issue of liability.

(e) The chair shall preside at the meetings of the panel. Panel members shall 

be compensated at the rate of $300 per claim and per diem and travel expenses 

authorized for boards and commissions under AS 39.20.180. Panel member 

compensation is due when the decision of the panel is submitted to the department. 

The department shall pay panel members from funds collected from the claimant and 

defendant.

(f) Office and meeting space, office equipment, and office supplies for the
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panel shall be furnished by the department.

(g) The board shall prepare a list of design professionals, along with their 

respective specialties, who shall then be considered consultants to the panel in their 

respective fields. Panel members may also consult with other legal, technical, and 

insurance specialists. A consultant called by the panel to appear before the panel shall 

be paid per diem and travel expenses authorized for boards and commissions under 

AS 39.20.180. Per diem and travel costs for a consultant shall be paid by the 

department.

Sec. 09.55.720. REVIEW BY PANEL; VOLUNTARY TERMINATION, (a) 

Within five business days after the panel is formed, the panel shall give notice of the 

claim, by certified mail, to all design professionals and others who are parties to the 

claim, and shall furnish copies of written claims to each person. Notice of the claim 

must include (1) a date, not more than 20 days after mailing the notice, within which 

a design professional against whom a claim is made may file a written response to the 

claim; (2) a date and time, not less than 30 days following the date for filing a 

response, for a hearing by the panel; (3) a description of the nature and purpose of the 

panel’s proceedings; and (4) the location of the place for the hearing. The time and 

location originally set out in the notice may be changed by the chair on due notice to 

all parties for good cause, provided that a party requesting the rescheduling of the 

hearing within seven days of the scheduled date may be required by the panel chair 

to compensate the panel in an additional amount equal to the fee panel members 

receive under AS 09.55.710(e).

(b) At any time, by mutual consent of the parties involved, the department, 

before the appointment of the chair, or the chair after the chair’s appointment, may 

terminate the proceedings and the claimant may proceed in the appropriate court.

Sec. 09.55.730. PANEL HEARING PROCEDURES, (a) A person, other than 

the panel, witnesses, consultants called by the panel, and the persons listed in 

AS 09.55.740, may not be present at a panel hearing except with the permission of the 

chair. The panel may, in its discretion, conduct an inquiry of a party, witness, or 

consultant without the presence of a party.

(b) A panel hearing shall be informal. The panel may record its proceedings

CSHB 414( ) -4-
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1 for the use of the panel, but the record may not be made available to the parties. The

2 panel may receive oral or documentary evidence. Questioning of parties, witnesses,

3 and consultants may be conducted by the panel, and the panel may, in its discretion,

4 permit a party or counsel for a party to question other parties, witnesses, or

5 consultants. The panel may designate who, among the parties, shall have the burden

6 of going forward with the evidence with respect to the issues it may consider. Unless

7 | otherwise designated by the panel, when a design professional’s records have been

8 provided for the claimant’s review, the burden of going forward with the evidence

9 shall initially rest with the claimant at the commencement of a hearing.

10 (c) The panel has the power to require by subpoena the appearance and

11 testimony of witnesses and the production of documentary evidence. When subpoena

12 power is utilized, notice shall be given to all parties. The testimony of witnesses may

13 be taken either orally before the panel or by deposition. In cases of refusal to obey

14 a subpoena issued by the panel, the panel may invoke the aid of the appropriate court.

15 A member of the panel or the commissioner may sign subpoenas. A member of the

16 panel may administer oaths and affirmations, examine witnesses, and receive evidence.

17 The panel shall attempt to secure the voluntary appearance, testimony, and cooperation

18 of parties, witnesses, and consultants without coercion.

19 (d) At the panel hearing, and in arriving at its opinion, the panel shall consider

20 statements or testimony of witnesses, construction documents, inspection reports,

21 calculations, and other records kept in the usual course of the practice of the design

22 professional without the necessity for other identification or authentication. Statements

23 of fact or opinion on a subject contained in a published treatise, periodical, book, or

24 pamphlet, or statements of experts may be considered by a panel without the necessity

25 of the experts appearing at the hearing. The panel may, upon the application of a

26 party or upon its own decision, appoint as a consultant an impartial and qualified

27 design professional or other professional person or expert to testify before the panel

28 or to conduct necessary professional or expert examination of the claimant or relevant

29 evidentiary matter and to report to or testify as a witness. A panel consultant may not

30 be compensated or reimbursed except for per diem and travel expenses authorized for

31 boards and commissions under AS 39.20.180. Consultant per diem and travel expenses
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shall be paid by the department from funds provided under AS 09.55.710(b). The 

parties may not conduct discovery.

(e) During a panel hearing and at any time before the release of an advisory 

decision under AS 09.55.750, the panel may encourage the parties to voluntarily settle 

or otherwise dispose of the case.

Sec. 09.55.740. REQUIRED PANEL ATTENDANCE. Unless excluded or 

excused by the panel, the following persons shall attend hearings before the panel:

(1) the party or parties making the claim;

(2) the design professional against whom the claim is made or a 

representative of the design professional, other than counsel, authorized to act for the 

design professional; and

(3) counsel representing the parties, if any.

Sec. 09.55.750. PANEL DECISIONS, (a) Except as provided under (c) of 

this section, within 15 days after the completion of a hearing, a panel shall file a 

written advisory decision on the claim with the commissioner. The commissioner shall 

mail copies to all parties concerned, counsel of the parties concerned, the board, and 

the representative of each design professional’s liability insurance carrier authorized 

to act for the carrier. The panel shall decide the issue of liability and state its 

conclusions in writing. The panel may n it decide the issue of damages.

(b) A panel decision shall be signed by all members of the panel. A member 

of the panel may file a written concurring or dissenting opinion.

(c) The advisory decision required by this section need not be filed if the claim 

is settled or disposed of before the decision is written or filed.

(d) Before filing an advisory decision as required under (a) of this section, the 

chair of the panel shall determine if sufficient funds have been deposited with the 

department to pay all expenses allowed under AS 09.55.710 and 09.55.730. If funds 

on deposit are insufficient, the parties to the conciliation proceeding shall in 

proportionate shares deposit sufficient funds to pay all panel expenses. A panel 

decision may not be released until the department has sufficient funds to pay all panel 

expenses.

Sec. 09.55.760. SUBSEQUENT LITIGATION; EXCLUDED EVIDENCE. A

WORK DRAFT WORK DRAFT WORK DRAFT
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claimant may institute litigation based on a claim heard by a panel in an appropriate 

court only after a party to the design professional conciliation panel hearing rejects the 

decision of the panel. A statement made in the course of the hearing of the panel or 

a decision, conclusion, finding, or recommendation of the panel on the issue of liability 

or on the issue of damages may not be admitted into evidence in a subsequent civil 

action, nor may a party to the panel hearing, or the counsel or other representative of 

a party, refer or comment in an opening statement, an argument, or at any other time, 

to the court or jury, except that a statement, decision, conclusion, finding, or 

recommendation may be admissible under AS 09.55.790.

Sec. 09.55.770. PANEL MEMBER IMMUNITY. A member of a panel is 

not liable for civil damages for action taken or for a decision, conclusion, finding, or 

recommendation made by the member while acting as a member of a panel.

Sec. 09.55.780. STATUTE OF LIMITATIONS TOLLED; LACK OF A 

DECISION IN ONE YEAR. Notwithstanding any other provision of law, the filing 

of a claim with the department tolls any applicable statute of limitation until 60 days 

after the date the decision of the panel is mailed or delivered to the parties. However, 

the applicable statute of limitations may not be tolled for more than 12 months. If a 

decision by the panel is not reached within 12 months after the claim is filed, the 

applicable statute of limitations shall resume running and the party filing the claim 

may commence a suit based on the claim in the appropriate court.

Sec. 09.55.790. DUTY TO COOPERATE; ASSESSMENT OF COSTS AND 

FEES, (a) It is the duty of a person who files a claim with the panel and of a design 

professional against whom a claim is made to cooperate with the panel for the purpose 

of achieving a prompt, fair, and just disposition or settlement of a claim, provided that 

the cooperation may not prejudice the substantive rights of the person.

(b) On application of the department, the court may award as a civil penalty 

against a party all or a portion of the costs and expenses of the panel attributable to 

a claim involving the person if the court finds that the person failed to cooperate with 

the panel.

Sec. 09.55.800. ANNUAL REPORT. The department shall prepare annually, 

20 days before the convening of a regular legislative session, a report containing the

WORK DRAFT WORK DRAFT WORK DRAFT
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department’s evaluation of the operation and effects of AS 09.55.700 - 09.55.810. The 

department shall notify the legislature that the report is available. The report must 

include a summary of claims brought before a panel and the disposition of those 

claims.

Sec. 09.55.810. DEFINITIONS. In AS 09.55.700 - 09.55.810,

(1) "board" means the State Board of Registration for Architects, 

Engineers and Land Surveyors;

(2) "commissioner" means the commission of commerce and economic

development;

(3) "department" means the Department of Commerce and Economic

Development;

(4) "design professional" means an architect, engineer, or land surveyor 

licensed under AS 08.48;

(5) "panel" means the design professional conciliation panel;

(6) "professional negligence" means a negligent act or omission by a 

design professional in providing professional services;

(7) "professional services" means services provided by a design 

professional that are within the scope of the services for which the design professional 

is licensed as an architect, engineer, or land surveyor.

* Sec. 2. AS 09.55.760, enacted by sec. 1 of this Act, has the effect of amending Alaska 

Rule of Evidence 402, by providing that a statement at a conciliation panel hearing, or a 

decision, conclusion, finding, or recommendation of the panel is not admissible in a 

subsequent civil action.

* Sec. 3. AS 09.55.760, enacted by sec. 1 of this Act, has the effect of amending Alaska 

Rule of Evidence 613, by prohibiting the use of prior statements made by a witness in a civil 

action, when the prior statements were made at a conciliation panel hearing.

* Sec. 4. This Act applies to causes of action that accrue on or after the effective date of 

this Act.

* Sec. 5. This Act takes effect July 1, 1996.
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MEMBER. STATE AFFAIRS COMMITTEE
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S p o n s o r  S t a t e m e n t  

H B  4 1 4  -  M e d i a t i o n  P r o c e s s  f o r  C l a i m s  A g a i n s t  D e s i g n  P r o f e s s i o n a l s

H B  4 1 4  e s t a b l i s h e s  a  d i s p u t e  m e d i a t i o n  p r o c e s s  f o r  d a i m s  a g a i n s t  d e s i g n  
p r o f e s s i o n a l s .  T h e  g o a l  o f  t h e  n e w  p r o c e s s  i s  t o  d e t e r m i n e  i f  a  c l a i m  h a s  
m e r i t ,  a n d  i f  s o ,  t o  f a c i l i t a t e  a  s e t t l e m e n t ,  b e f o r e  g o i n g  t o  c o u r t .

U n d e r  t e r m s  o f  t h e  b i l l ,  t h e  D e p a r t m e n t  o f  C o m m e r c e  w i l l  i m p a n e l  a  
t h r e e - m e m b e r  v o l u n t e e r  b o a r d  t o  r e v i e w  t h e  c l a i m .  F o l l o w i n g  a n  
i n f o r m a l  h e a r i n g  t h e  b o a r d  w i l l  i s s u e  a  w r i t t e n  f i n d i n g  o f  l i a b i l i t y ,  o r  
" c e r t i f i c a t e  o f  m e r i t " ,  t h a t  c a n  b e  u s e d  i n  t h e  s e t t l e m e n t  p r o c e s s .  T h e  
c o s t  o f  t h e  p r o c e e d i n g  i s  b o r n e  b y  t h e  p a r t i e s .  E i t h e r  p a r t y  c a n  s e t t l e  
a t  a n y  s t a g e  o f  t h e  p r o c e s s .

S i m i l a r  l e g i s l a t i o n  h a s  b e e n  e n a c t e d  i n  A r i z o n a ,  C a l i f o r n i a ,
C o l o r a d o ,  G e o r g i a ,  H a w a i i ,  K a n s a s ,  a n d  N e w  J e r s e y .

A  s t u d y  t o  d e t e r m i n e  t h e  e f f e c t i v e n e s s  o f  a  s i m i l a r  l a w  i n  C a l i f o r n i a ,  
p a s s e d  i n  1 9 7 9 ,  f o u n d  t h a t  f e w e r  l a w s u i t s  a r e  f i l e d ,  a n d  m o r e  
m a l p r a c t i c e  s u i t s  a r e  s e t t l e d  b e f o r e  t h e y  r e a c h  t h e  j u r y .

H B 4 1 4  i s  a n  a t t e m p t  t o  k e e p  f r i v o l o u s  l a w s u i t s  o u t  o f  t h e  c o u r t  
s y s t e m .  I n  s e v e r a l  o t h e r  s t a t e s ,  t h e  m e d i a t i o n  p r o c e s s  h a s  p r o v i d e d  a  
l o w - c o s t  a l t e r n a t i v e  t o  l i t i g a t i o n  a n d  I  b e l i e v e  i t  c a n  w o r k  h e r e  i n  
A l a s k a  a s  w e l l .





H B  4 1 6 ( S T A )  -  R E L A T I N G  T O  F E E S  C H A R G E D  B Y  S T A T E  A G E N C I E S  -  S E C T I O N A L

Section Department

I C om m e rce  &.
E con om ic  D ev

Educa tion

G o v e rn o r

Brief Description

A llo w s  the d epa rtm en t to  ch a rg e  costs o f  h ea rin g s  re la ted  to the rea l estate su re ty  lu nd .

T h is  c la r i f ie s  and s im p li fie s  the  re a l estate su re ty  fund  statutes by  a llow in g  a il h ea ring  
costs to  he cha rg ed  to  (lie  re a l esta te  su re ty  fu nd .

A llo w s  the d epa rtm en t to  set fe e s  by  reg u la tio n  f o r  ap p lic a tion s  to  o p e ra te  and fo r  
agents' p e rm its  re la ted  to  p o s tse c ond iiry  educa tion  in stitu tions 
T h is  w i l l a l lo w  the c o rp o ra t io n  to  c o v e r  cos ts  o f  th is p rocess b y  a llo c a t in g  these costs  
ac ross the reg u la ted  p o p u la t io n . C h a rg e s  w i l l be  based on  a s lid in g  s c a le  tied to  the 
tu ition /fe e  rev enue s  o f  each  in s titu tion  and w i l l set m in im um s and m ax im u in s .

A llo w s  the H um an  R ig h ts  C om m is s io n  to  ch a rg e  fees lo r  educa tion  and  tra in ing  
se rv ic e s  and fo r  m a te ria ls  p ro v id e d  to the pub lic
T h e  C om m is s io n  lia s  had to  d ire c t m o re  o f  its  lim ited  re sou rces  tow a rd s  en fo rcem en t 
and le ss  to  tra in in g  in recen t y e a rs . T h is  sec tion  w i l l a l lo w  the C om m is s io n  to  charge  
fo r  tra in in g  to  d ea l w ith  th is unm et need.

R eq u ire s  s e lf- in su re d  e m p lo y e rs  to  pay  a  Ice  to  c o v e r  the costs  o f  a c tiv itie s  re la ted  to 
W o rk e rs ' C om pen sa tion  c la im s  p ro ce ss in g . E xem p ts  p o lit ic a l su b d iv is io n s  o f  the state . 
4 %  u se r fee o n  a ll w o rk e rs  c om pen sa tion  costs pa id  d u rin g  the p re v io u s  c a le n d a r y ea r . 
T h is  is s im i la r  to  llic  p rem ium  tax pa id  b y  em p lo y e rs ' fo r  W C  p o lic ie s . T h is  le e  w ou ld  
c o v e r d ie  cos t o f  p ro ce ss in g  &  h ea rin g s  on  c la im  d ispu tes b e fo re  d ie c om m iss io n .

N a tu ra l R e so u rc e s  A llo w s  the depa rtm en t to  ch a rg e  a  Ice f o r  d irec t costs o f  e va lu a tin g  o r  aud iting  an
app lic a tio n  fo r  e x p lo ra t io n  c re d its  fo r  m in e  d e ve lo pm en t.

T ra n sp o rta t io n  &  A llo w s  the depa rtm en t to  ch a rg e  fo r  the use o f  state m arin e  o r  h a rb o r fa c ili t ie s  and
P u b lic  F a c i lit ie s  req u ire s  m un ic ip a lit ie s  that le a se  s la te  m a rin e  o r  h a rb o r fa c ilit ie s  to  cha rg e  c om p a rab le

Ices and accoun t fo r  those  le e s  sep a ra te ly .

C om m e rce  i t  In c rease s business licen se  Ices cha rged  by  O ccup a tio n a l L iccn s iu g  fro m  !j>25 p e r y e a r to
E con om ic  D e v  W 5  e v e ry  2 y ea rs

L a b o r

F Y 9 7

3 .0

R e v e n u e s

6 2 .5

5 .1

5 6 7 .7

8 4 1 .5

Future
Years

1 2 3 .2
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F IS C A L  N O T E

Revision Date:______________________________________________  Department Affected: Labor___________________
Title: Omnibus State Fees &____________________ BRU: Workers' Compensation_______________
__________ Cost Assessments______________________________  Component______________ Workers' Compensation
Sponsor: House Rules_______________________________
Requestor: House L&C________________________________  COMPONENT SERIAL NO. 3 4 4

S T A T E  O F  A L A S K A  B I L L  N O .  C S H B 4 1 6 (S T A )
1 9 9 6  L E G I S L A T I V E  S E S S I O N

EXPENDITURES/REVENUES:_________________________________ (Thousands of Dollars)
OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PFRSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE 
FUND SOURCE #

367.7
1005

367.7
1005

367.7
1005

367.7
1005

367.7
1005

367.7
1005

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA 
Other

(367.7) (367.7) (367.7) (367.7) (367.7) (367.7)
367.7 367.7 367.7 367.7 367.7 367.7

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY96) impact: S None____________________

ANALYSIS: (Attach a separate page if necessary)
Section 4 of the bill establishes a 4% Workers' Compensation Self-Insured Assessment on all self-insured 
employers excluding the state and political subdivisions of the state. The bill would have no cost impact on the 
Worker's Compensation Division. The assessment on self-insured employers is similar to the premium tax 
paid by all insured employers. The new program receipts generated would offset existing general funds 

 appropriated to the Division. An effective date of January 1. 1997 is assumed.__________________________________

Phone: 465-2790
Date: 4/16/96

Date:  4/16/96

P R E PA R E R  TO PROV IDE  ALL D ISTR IBUT ION  C O P IE S  TO GOVERNOR 'S  LEG ISLAT IVE  OFF ICE
For further distribution information call me Governor's Legislative Office

Prepared by: Paul Grossl, Director 
Division: Workers' Compensation__________

Approved by Com m issioner.Tom Cashe'H, Commissioner_______
Agency: Department of Labor________________________________
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H i t  4 1 6 ( S T A )  -  R E L A T I N G  T O  F E E S  C H A R G E D  B Y  S T A T E  A G E N C I E S  -  S E C T I O N A L

I

Section D e p a r tm e n t

C om m e rce  &  
E con om ic  D ev

Educa tion

G o v e rn o r

B r i e f  D e s c r ip t io n

A llo w s  the depa rtm en t to  cha rg e  costs o f  h ea rin g s  re la ted  to the rea l estate su re ly  l'und.

T h is  c la r i f ie s  and s im p li f ie s  the rea l estate s u re ly  fund  statutes b y  a llow in g  a ll h ea ring  
costs  to  b e  cha rged  to the re a l estate su re ty  fund .

A llo w s  the depa rtm en t to  set fees b y  reg u la tion  fo r  a p p lic a tio n s  to  ope ra te  and fo r  
agents' p e rm its  re la ted  to  p o s tse c ond a ry  educa tion  in stitu tions 
T h is  w i l l a l lo w  d ie  c o rp o ra t io n  to  c o v e r c o s ts  o f  th is p rocess  by  a llo c a tin g  these costs 
a c ro ss  d ie  reg u la ted  p o p u la t io n . C harg es w i l l be  based o n  a s lid in g  sca le  tied to  the 
tu ition /fe e  revenues o f  e ach  in s titu tion  and w i ll set m in im um s and  m ax iin um s .

A llo w s  the H um an  R ig h ts  C om m is s io n  to  ch a rg e  fees f o r  educa tion  and tra in ing  
se rv ic e s  and  fo r  m a te ria ls  p ro v id ed  to d ie  p u b lic
T h e  C om m iss io n  has had  to  d irec t m o re  o f  its lim ited  re sou rc e s  tow a rd s  e n fo rc em en t 
and le ss  to  tra in in g  in re c en t yea rs . T h is  sec tion  w i ll a llow  the C om m iss io n  to  cha rg e  
fo r  tra in in g  to  d ea l w id i d iis  unm et need.

R eq u ire s  s e lf- in su re d  em p lo y e rs  to  pay a fe e  to  c o v e r d ie  cos ts  o f  a c tiv ities  re la ted  to 
W o rk e rs ' C om pen sa tion  c la im s  p rocess in g . E xem p ts  p o lit ic a l su b d iv is io n s  o f  the state . 
4%  u se r Ic e  on  a ll w o rk e rs  c om pen sa tion  costs  pa id  d u rin g  d ie p re v io u s  ca le n d a r y ea r. 
T h is  is s im i la r  to  d ie  p rem ium  tax paid b y  em p lo y e rs ' f o r  W C  p o lic ie s . T h is  Ice  w o u ld  
c o v e r  d ie cos t o f  p ro c e ss in g  &  hearing s o n  c la im  d ispu tes b e fo re  d ie c om m iss io n .

N a tu ra l R e so u rc e s  A llo w s  the depa rtm en t to  ch a rg e  a fee fo r  d irec t costs o f  e va lu a tin g  o r  aud iting  an
a pp lic a tio n  fo r  e x p lo ra t io n  c red its  fo r  m ine  d eve lopm en t.

T ra n sp o rta t io n  &  A llo w s  the depa rtm en t to  ch a rg e  fo r  the use o f  state m a rin e  o r  h a rb o r fa c ili t ie s  and
P u b lic  F a c i lit ie s  req u ire s  m un ic ip a lit ie s  that le ase  state m arine  o r  h a rb o r fa c ilit ie s  to  cha rg e  c om p a rab le

fees and accoun t fo r  those  fees sep a ra te ly .

C om m e rce  &  In c rease s  business licen se  fe e s  charged  by O ccup a tion a l L icen s in g  from  $ 25  p e r y e a r to
E con om ic  D e v  $ 7 5  e v e ry  2 y e a rs

L a b o r

FY97

3.0

R e v e n u e s

6 2 .5

5 .1

3 6 7 .7

841.3

F u tu re
Years

1 2 3 .2
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T h e  business licen se  Tees h ave  n o t been changed  s in ce  sta tehood . T h e  increased 
revenues w i l l h e lp  c lo se  the fis c a l gap . O ccu p a tio n a l licen s in g  c o lle c ts  the cu rren t Ices 
o n  a b iannua l bas is .

G o v e rn o r  A llo w s  the D iv is io n  o f  G o v e rn m en ta l C o o rd in a t io n  to  ch a rg e  Ices f o r  fed e ra l 
c on s is tency  d e te rm in a tion s  und e r d ie  A la sk a  C o a s ta l M anagem en t P ro g ram . 
C on s is te n c y  re v iew  p ro ce ss  p ro v id e s  a  c on so lid a te d  state resp on se  to  coasta l 
d e ve lopm en t p ro je c ts  and re la te d  state and fe d e ra l p e rm it app lica tion s . T h is  w i ll a l lo w  
D G C  to ch a rg e  industry  fo r  la rg e  and m ed ium  s iz e  p ro je c ts .
T h e  funds w i l l be used to  a ssem b le  a team  to  fa c ilita te  e a r ly  design and rev iew  o f  
p a rt ic u la r p ro je c ts . P ro je c ts  c o u ld  in c lu d e  fo re s t  p rodu c ts  m anu fa c tu rin g  fa c ilit ie s , o i l  
&  gas d e ve lo pm en t p ro je c ts  and m in e  d e v e lo p m en t in  d ie  coasta l a reas.

0.0

M ilita ry  &  
V e te ran s ' A ffa i r s

A llo w s  d ie departm ent to  ch a rg e  fe e s  fo r  em e rg en cy  m anagem ent response  tra in ing

M un ic ip a lit ie s , n o n -p ro f its  and fo r -p ro f i t  o rg a n iz a t io n s  are in terested  in  rece iv in g  
tra in in g  on  em e rg en cy  p repa redness . T h e  fees w i l l c o v e r  trave l and fa c ili ty  ren ta l 
n ecessa ry  to  conduct d ie tra in in g . T h e  tra in e r is  fu nded  fro m  fed e ra l F E M A  funds .

0 .0

10 E n v iro n m en ta l A llo w s  d ie  depa rtm en t to  ch a rg e  fees fo r  pe s tic id e  and b roadcast ch em ica l use and fo r  
C o n se rv a t io n  re v iew  o f  su b d iv is io n  p la n s  fo r  sew age  w aste  d isp o sa l o r  trea tm ent fa c ilit ie s

T h e  depa rtm en t w i l l set and c o lle c t  fees f o r  re v iew  o f  su b d iv is io n  p lan s  fo r  sew age 
d isp o sa l o r  trea tm en t. T h e  fe e s  w i l l re p la c e  G F  tran s fe rred  fro m  die dom estic  
w astew ate r p ro g ram . T h is  w i l l fu nd  techn ica l s t a f f  c onducting  re v iew s  and suppo rting  
c o s ts .

320.0

11 &  12 

1 3 -  15

T ra n s it io n a l language 

E ffe c t iv e  dates

T O T A L  1 ,5 9 9 .6

32.5

4.0

1 5 9 .7
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F IS C A L  N O T E

Revision Date:______________________________________________ Department Aftected: Labor___________________
Title: Omnibus State Fees &____________________ BRU: Workers' Compensation________________
__________________ Cost Assessments______________________  Component;______________ Workers' Compensation
Sponsor: House Rules______________________________ ___________________________________________________________
Requestor: House L&C________________________________  COMPONENT SERIAL NO. 3 4 4

S T A T E  O F  A L A S K A  B I L L  N O .  C S H B 4 1 6 (S T A )
1 9 9 6  L E G I S L A T I V E  S E S S I O N

EXPENDITURES/REVENUES: _______________  (Thousands of Dollars)
OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE 367.7 367.7 367.7 367.7 367.7 367.7
FUND SOURCE# 1005 1005 1005 1005 1005 1005

FUNDING:_______________________  (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA 
Other

(367.7) (367.7) (367.7) (367.7) (367.7) (367.7)
367.7 367.7 367.7 367.7 367.7 367.7

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate ol current year (FY96) impact: S None____________________

ANALYSIS: (Attach a separate page if necessary)
Section 4 of the bill establishes a 4% Workers' Compensation Self-Insured Assessment on all sell-insured 
employers excluding the state and political subdivisions of the state. Tho bill would have no cost impact on the 
Worker's Compensation Division. The assessment on self-insured employers is similar to the premium tax 
paid by all insured employers. The new program receipts generated would offset existing genera! funds 
appropriated to the Division. An effective date of January 1. 1997 is assumed.__________________________________

Prepared by: Paul Grossl, Director Phone: 465-2790
Oivision: Workers' Compensation__________________________________  Date :  4/16/96________

Approved by Commissioner. Tom Cashen. Commissioner_____________
Agency: L  • ^ment of Labor______________________________________  Date:  4/16/96________

PR E PA R E R  TO PROV IDE  ALL D ISTR IBUT ION  CO P IE S  TO G O VERN O R 'S  LEG ISLATIVE OFF ICE
For further distribution information call the Governor's Legislative Office
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F I S C A L  N O T E

Revision D a te :__________ 16 -A p r-9 6 _____________________________________  Department A ffec ted : E n v iro nm en ta l
T itle : Fee A u th o r ity  B ill______________________________________  C on se rv a t io n

___________________________________________________________ B R U : S ta tew ide Pub lic  Se rv ices________
Sponsor: R u le s  C om m itte e  by request o f  G o v e rn o r____________ C om ponent: S ta tew ide Pub lic  Serv ices________

STATE OF ALASKA BILL NO. • CShb416 (STA)
1 9 9 6  L E G I S L A T I V E  S E S S I O N

Requestor: L a b o r  &  C om m e rce
C O M P O N E N T  S E R IA L  N O . 20 58

Expenditures/Revenues: (Thousands o f  D o lla rs )
OPERATING EXPENDITURES F Y  97 F Y  98 F Y  99 F Y  00 F Y  01 F Y  02
P E R SO N A L  S E R V IC E S 193 .0 193 .0 193 .0 193.0 193 .0 193.0
T R A V E L 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
C O N T R A C T U A L 27 .0 2 7 .0 2 7 .0 27 .0 2 7 .0 27 .0
S U P P L IE S 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
E Q U IP M E N T 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
L A N D & S T R U C T U R E S 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
G R A N T S ,C L A IM S 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
M IS C E L L A N E O U S 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
T O T A L  O P E R A T IN G 2 2 0 .0 2 2 0 .0 2 2 0 .0 22 0 .0 2 2 0 .0 220 .0

|CAPITAL EXPENDITURES 0 .0 oo

... : .........^ 0 .0 0 .0 |

CHANGE IN REVENUES (1005 ) 2 2 0 .0 2 2 0 .0 2 2 0 .0 2 2 0 .0 2 2 0 .0 220 .0

FUND SOURCE
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0"
1005 GF/Program Receipt 220.0 220.0 220.0 220.0 220.0 220.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 o o 0.0 0.0 0.0 0.0
T O T A L 220.0 220.0 220.0 220.0 220.0 220.0

Estimate o f any current year (FY96) cost: S 0 .0

P O S IT IO N S :
F U L L -T IM E 0 0 0 0 0 0
PA R T -T IM E 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

A N A L Y S IS : (A ttach a separate page i f  necessary .)

B i l l w ou ld a llow  the department to set and co llec t fees to rev iew  subd iv is ion  plans fo r  sewage disposa l o r treatment. 
The program  receipts co llec ted  through these fees w ill fund sa la ry  costs o f  the technical s t a f f  conducting those reviews, 
salary costs o f  c le rica l s ta f f and associated support costs.

Prepared by: M arianne See  Phone : 2 6 9 -7 6 3 5
D iv is ion : D irec to r, D iv is io n  o f  Statewide Pub lic  Service Date : 4 /16 /96

Approved by C om m issioner: l l j n  W v  ! L ^ ________________________
Agency: Departm ent o f  Environm enta l C onservation Date: / 7  Ip

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
F o r fu rther distribution in fo rm ation , ca ll the G overnor's Leg is la tive  O ffice
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Revision Date: ___________________ Department Affected: Labor___________________
Title: Fees fo r  S ta te  S e r v ic e s ___________  BRU; Workers' Compensation_______________
__________________________________ _ _ _ _ __________________Component: Workers' Compensation
Sponsor: Rules Committee__________________________  __________________________________________
Requestor: Governor__________________________________  COMPONENT SERIAL NO. G 4 4

F IS C A L  N O T E  No. w U?

S T A T E  O F  A L A S K A  8,11 V e r s i 0 n : -------P  AH — --------
1 9 9 6  L E G I S L A T IV E  S E S S I O N  ( H ) P u b l i s h  D a t e :  1 - 1 2 - 9 6

EXPENDITURES/REVENUES: ______________  (Thousands of Dollars)
OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE 
FUND SOURCE#

671.3
1005

671.3
1005

671.3
1005

671.3
1005

671.3
1005

671.3
1005

FUNDING: (Thousands of Dollars)

1002 federal Receipts
1003 GF Match
1004 GF (671.3 ) (671.3 ) (671.3 ) (671.3 ) (671.3 ) (671.3 )

1005 GF/Program Receipt 671.3 671.3 671.3 671.3 671.3 671.3

1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY96) impact: $ 0.0
ANALYSIS: (Attach a separate page if necessary) Prc posed Legislation of a 4% Workers' Compensation Self-
insured Assessment on all sell-insured employers would have a zero fiscal impact to the Workers' Compensation Division.
The assessment to sell-insured employers is similar to the premium tax paid by all insured employers. Exemption ol tho 
State is appropriate because the State already allocates 2.5 million to the Worker's Compensation general fund . II this bill Is 
passed the State's contribution would be reduced, but it would still remain greater than the 4% private sector self insured 
employer assessmenl. The new program receipts would otlset existing general fund allocations.

Prepared by: Paul Grossl, Director
Division: Workers' Compensation ? ________

Approved by Commissioner:' Tom Cashen. Commissioner 
Agency: Department of Labor________________________

Phone: 
Date:

Date:

465-2790
1/10/96

1/10/96

c m m TTEE c o p y

PREPA RER  TO PROV IDE  ALL DISTRIBUTION COP IES  TO GOVERNOR ’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office



F I S C A L  N O T E  Bill Version: hb 416

STATE OF ALASKA
1996 LEGISLATIVE SESSION

(H) Publish Date: 1-12-96

Revision D a t e : _____________________________________________________
Title: "An Act relating to fees and assessment of costs
for certain services provided by state government...."_________________

Office of the GovernorDept. Affected:
|BRU:
Component: Governmental Coordination

Office of Management & Budget

Sponsor:
Requester:

Rules Committee
Governor

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

18

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 100 FY 01 FY 02
PERSONAL SERVICES
TRAVEL 3.0 3.3 6.8 7.0
CONTRACTUAL 6.5 6.7 13.4 14.0
SUPPLIES 0.2 0.3 0.6 1.2
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 9.7 10.3 20.8 22.2

CAPITAL EXPENDITURES I 1 . . .  . . . .  I

ICHANGE IN REVENUES ( ) 32 .5 3 3 .8 67 .8 70.4

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match (22.8) 123.5) (47.0) 148.2)
1004 GF
1005 GF/Program Receipts 32.5 33.8 67.8 70.4
1037 GF/Mental Health
Other
TOTAL 0.0 0.0 9.7 10.3 20.8 22.2

Estimate of any current year IFY96) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Sec 6 allows OMB to adopt regulations to charge for services related to consistency reviews under Alaska's 
Coastal Management Program. For certain types of large projects (e.g ., oil and gas development outside of the 
common carrier pipeline, forest products manufacturing facilities and development, and other large scale 
proposals), it is cost-effective for the project proponent to have the early involvement of dedicated state staff 
which facilitates and expedites the review and permitting of their project. Where industry is willing to pay for 
dedicated staff, this legislation and fiscal note enables DGC to assemble a team consisting of staff from DGC, 
state agencies and, if applicable, affected coastal districts, to facilitate early design and review of particular 
projects. Fee levels would be negotiated based on specific project requirements.
While Alaska will always have large projects, without an established record, we cannot predict revenues from 
this source until those projects near design and permitting stage, State lead time is often less than a fiscal 
year. This fiscal note anticipates setting fee rates and gaging industry participation during the regulation 
process in FY97 and FY98. (continued on page 2)

Prepared by: 
Division:

Diane Mayer
GovernmentaLCjaflrdinatwn

Approved by Commissioner: 
Agency: ______

Q-M j Phone: _ 
Date:

465-3562
1/10/96

A y e r s ,  COS Date : 1 / 1 0 / 9 6
G o v e r n o r

C O M M I T T E £ * ¥ ¥ & W V 0  PR0V IDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
r o r  f u r t h e r  d i s t r i b u t i o n  i n f o r m a t i o n ,  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c e

( R e v  1 1 / 9 5 )  9 6 f i s n o i . x l s / D B R P a g e  1 o f  2



F i s c a l  a n a l y s i s  c o n t i n u e d P a g e  2

For informational purposes only, this fiscal note shows application of the adopted 
regulations as it would apply to the operating budget of DGC only for a single project in 
FY99 and FYOO. FY01 and FY02 are based on two large project activities. Each year is 
adjusted for the current inflation rate. Costs associated with additional state agencies and 
coastal district participation would be included in the fee negotiations with industry and 
would be distributed to participants through the RSA process.

Until such time as industry need and predictable fee receipts are determined, revenues 
generated through these fees will increase unrestricted revenue receipts to the GF and will 
assist in increasing available GF for legislative appropriation.

C O M M I T T E E  C O P Y
P a g e  2 o f  2



STATE OF ALASKA

1 9 9 6  L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

No.. _3
3ill Version:._________________
(H ) Publish Date: 1 - 1 2 - 9 6

HB 416

Revision Date: 
T itle :

Department A ffected : E n v iro nm en ta l
Fee B ill C on se rva tion

Sponsor:
S ta tew ide P ub lic  Se rv ices

Ru le s C om m ittee
B R U : _____________________________
Component: S ta tew ide Pub lic  Se rv ices

G o v e rn o r

Expenditures/Revenues:
C O M P O N E N T  S E R IA L  N O .

(Thousands o f  D o lla rs )
20 58

OPERATING EXPENDITURES F Y  97 F Y  98 F Y  99 F Y  00 F Y 0 1 F Y 0 1
PE RSO N A L  SERV IC ES 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
T R A V E L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
C O N T R A C T U A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
SU PPL IES 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
EQ U IPM EN T 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
LA N D & ST R U C T U R E S 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
G RA N TS ,C LA IM S 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
M ISC ELLA N EO U S 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
T O T A L  O P E R A T IN G 0.0 0 .0 0 .0 0.0 0 .0 0.0

CAPITAL EXPENDITURES 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0 1

CHANGE IN REVENUES ( 1005 ) 2 2 0 .0 220 .0 220 .0 220 .0 2 2 0 .0 220 .0

FUND SOURCE
1002 Federal Receipts 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
1003 GF Match 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
1004 GF (2 2 0 .0 ) (2 2 0 .0 ) (2 2 0 .0 ) (2 2 0 .0 ) (2 2 0 .0 ) (2 2 0 .0 )
1003 GF/Program Receipt 220 .0 220 .0 220 .0 220 .0 22 0 .0 220 .0
1006 GF/MHTIA 0 0 0 .0 0 .0 0 .0 0 .0 0 .0
Other 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

K.'limalc of any current year IFY96) cost: S 0 .0

PO S IT IO N S :
FU L L -T IM E 0 0 0 0 0 0
PA RT -T IM E 0 0 0 0 0 0
T E M PO R A RY 0 0 0 0 0 0

A N A LY S IS : (Attach a separate page i f  necessary.)

B ill would a llow  the department to set and co llec t fees to review subdivision plans fo r  sewage waste disposal o r treatment. 
Fees collected w ould replace general funds currently funding salary costs o f  the technical s ta f f conducting those reviews, 
salary costs o f  c lerica l s ta ff and associated support costs.

Prepared by: Larry  Jones
D iv is ion : D irector. D iv ision o f  Adm inistrative Services9 P h o n e : 

Date :
4 6 5 -5 0 1 0

I/ I  1/96

Approved by C om m iss ione r 
Agency:

iy Gomm issiongr:.^ o g « -^ '^ - * - - ^ — ~7 
Department o f  Environmental C onse r/a iation

v j  C e r t i f y ? 1 S J  / o  / J t r r z
Date:

<£ufZ.O e-rJ

in m r z

Pase

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R  S  L E G I S L A T I V E  O F F I C E

F o r  f u r t h e r  d i s t r i b u t i o n  i n f o r m a t i o n ,  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c e

(R& O M M r T T E E X X ) P Y o f  I



S T A T E  O F  A L A S K A
1 9 9 6  L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E
No.__2_ 
Bill Version: 
(H) Publish Date:.

HB 4 1 6
1 - 1 2 - 9 6

Revision Date: 
T itle :

Department A ffected : E n v ironm en ta l
Fee B ill C onse rva tion

E n v iro nm en ta l H ea lth
Sponsor: R u le s  C om m ittee

B R U : _______________________
Component: L a b o ra to ry  Services

G o v e rn o r
C O M P O N E N T  S E R IA L  N O . 2065

Expenditures/Revenues: (Thousands o f  D o lla rs )
OPERATING EXPENDITURES F Y  97 F Y  98 F Y  99 F Y  00 F Y 0 1 F Y 0 1
PE R SO N A L  SE R V IC E S 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
T R A V E L 0 .0 0.0 0 .0 0 .0 0 .0 0.0
C O N T R A C T U A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
SU P PL IE S 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
EQ U IPM E N T 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
LA N D & ST R U C T U R E S 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
G R A N T S .C LA IM S 0.0 0 .0 0 .0 0 .0 0 .0 0 .0
M ISC E LLA N E O U S 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
T O T A L  O P E R A T IN G 0.0 0.0 0 .0 0 .0 0 .0 0.0

CAPITAL EXPENDITURES 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0 |

CHANGE IN REVENUES ( 1005 ) 100.0 100.0 100.0 100.0 100.0 100 .0

FUND SOURCE
1002 Federal Receipts 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
1003 GF.Match 0 .0 0.0 0 .0 0 .0 0 .0 0.0
1004 GF (1 0 0 .0 ) (1 0 0 .0 ) (1 0 0 .0 ) (1 0 0 .0 ) (1 0 0 .0 ) (1 00 .0 )
1005 GF/Program Receipt 100.0 100.0 100.0 100.0 100.0 100.0
1006 GF/MHTIA 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
Other 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
T O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0.0

Estimate of nnv current year (FY96) cost: 5 0.0

PO S IT IO N S :
F U L L -T IM E 0 0 0 0 0 0
PA R T -T IM E 0 0 0 0 0 0
T E M PO R A R Y 0 0 0 0 0 0

A N A LY S IS : (A ttach a separate page i f  necessary.)

B i l l would authorize the department to charge fees to regulate pesticides and broadcast chem icals. Proposed registration 
fees received from  pesticide and broadcast chemical producers would replace general funds. No additional positions are 
planned.

Prepared by: La rry  Jones
D iv is ion : D irector. D iv is ion  o f  Adm inistrative Services

P h o n e : 
Date :

4 6 5 -5 0 1 0
1/11/96

Approved by Comm issioner:
Agency: Department o f  Environmental Conservation

' (PS SC nS^n. 
Date: / ' 0 / 7 6 >

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E

F o r  f u r t h e r  d i s t r i b u t i o n  i n f o r m a t i o n ,  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c e

w W D i i i / f i f r ^ t x o p Y
Page I o f  I



No. 1
FISCAJ ATOTE . Version: hb 416

STATE OF ALASKA
1996 LEGISLATIVE SESSION

(H) Publish Date: 1 - 1 2 - 9 6

Revision Date;_________________________________________________
Title: An Act relating to fees or assessment of costs for
certain services provided by state government,....______________

Department Commerce and Economic Development 
BRU: Occupational Licensing__________

Component Operations
Sponsor.
Requestor

Rules Committee
Governor COMPONENT SERIAL NO. 1844

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES I

CHANGE IN REVENUES 841.3 841.3 841.3 841.3 841.3 841.3

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1091 Designated Program Receipts (3.0) (3.0) (3.0) (3.0) (3.0) (3.0)
1006 GF/MHTIA
Other 1040 RESF 3.0 3.0 3.0 3.0 3.0 3.0
TOTAL 0.0 0.0 | 0.0 0.0 0.0 0.0

Estimate of any current year (FY 96) cost: $ 

P O S m O N S

0 .0

FULL-TIME
PART-TIME
TEMPORARY

I
i
I

ANALYSIS: (Attach a separate page if necessary)
Section 1 o f  the bill em ends AS 0 8 .8 8 .4 7 2 (a )  to a llow  reel estate surety fund hearing costs cn a claim fo r reimbursement to bo 
charged to the su rety fund. Currently, only costs associated with awarded claims may bo paid from  the fund . The funding 
source change o f $ 3 .0  from  Designated Program Receipts (1 0 9 1 ) to the Roal Estate Surety Fund (1 0 4 0 ) re flec t tho statu tory 
chango made in Section 1. Tho $ 3 .0  identified is a very conservative amount sinco previously, on ly costa associated w ith 
awarded claims wore identified. A fter the first year of charging all su re ty fund related hearing costs to tho su re ty fund, full 
costs o f related hearings will be documented.
Section 5 o f the bill amende AS 4 3 .7 0 .0 3 0 (a )  to increase tho business licensing fee from  $ 2 5  per year to $ 7 5  biennially. 
Licenses aro currently valid fo r tw o-years in which liconsoos pay $ 5 0 . There are approximately 6 7 ,3 0 0  business licensees 
which approximately half renew each year. Increasing the fee to $ 7 6  will gonerato an additional $ 8 4 1 .3  to tho Goneral Fund.

Jennifer Strickler, Administrative 
Occupational Licensing

Prepared by:
Division:

Approved by Commissioner William L. Hensley 
Agency; Commerce and Economic Development

Phone: 465-2144
Date: January 10,1996 

Date:e: / / / i / $ £

PR E PA R E R  TO PROVIDE ALL DISTRIBUTION COP IES TO GOVERNOR'S  LEGISLATIVE OFFICE
C O M M I T T E E  C O P  T For further distribution information, call the Governor's Legislative Office

Page 1 of 1



F I S C A L  N O T E Bill Version: hb 416

STATE OF ALASKA
1996 LEGISLATIVE SESSION

(H) Publish Date: 1-12-96

Revision Date:_____________________________________________ _____________
Title: "An Act relating tc fees or assessments of costs
for certain services provided by state government,..."_________________

Dept. Affected  ̂
"BRU:

Office of the Governor
Commissions/Special Offices

_Component: Human Rights Commission
Sponsor:
Requester:

Rules Committee
Governor

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 100 FY 01 FY 02

PERSONAL SERVICES 5.1 5.1 5.1 5.1 5.1 5.1
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 5.1 5.1 5.1 5.1 5.1 5.1

CAPITAL EXPENDITURES 1 1 1

I CHANGE IN REVENUES ( ) 5.1 5.1 5.1 5.1 5.1 5.1 |

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 5.1 5.1 5.1 5.1 5.1 5.1
1037 GF/Mental Health
Other
TOTAL 5.1 5.1 5.1 5.1 5.1 5.1

Estimate of any current year (FY96) cost: 4 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

The Commission receives many requests for training on preventing discrimination from employers, realtors and 
other organizations. These training sessions may consist of one hour presentations on the agency's 
responsibilities or full-day workshops on subjects like preventing discrimination against individuals with 
disabilities and sexual harassment.

The Commission was once able to respond to all requests for education on Alaska's Human Rights Law and 
easily meet its role of preventing discrimination without impacting on its enforcement activities. The 
Commission now has fewer staff at a time when the public's demand for services has soared.

Additional revenue generated by training would help offset the cost of overtime for our investigative staff who 
have recently been determined overtime eligible.

Prepared by: 
Division:

Paula M. Haley, Executive Director "V \\
Human Rights Commission X-J .

Approved by Commissioner: 
Agency: __________

Jim Ayers, Chief of Staff |
Office of the “Governor

Phone: -7474 x 241 
Date: 1/9/96

Date: 1/10/96

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
^ o r  f u r t h o r  d i s t r i b u t i o n  i n f o r m a t i o n ,  c a l l  t h o  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c o

' i V i m i l T T E E ,re O P Y Pago 1 of 1



N o . 8
F I S C A L  N O T E  Bill Version: hb  416

s t a t e  o f  a l a s k a  (H) Publish Date: 1-12-96
1 9 9 6  L E G IS L A T IV E  S E S S IO N
Rev is ion  D a te : __________________________________________________ D ep a rtm en t A ffec ted : R e v e n u e _______________■
Title: G o v e rn o r 's  F e e s .BW______________________________________  B R U : A la sK a .S tu d e o t A lcL C o rp f lfa tlQD_______________
___________________________________________________________________  C om pon en t: P ro g ram  Adm in istration________________
S p o n s o r  R u le s  C om m ittee____________________________________  ___________________________________________________________
R eq u e s te r : G o v e rn o r  K n ow le s ------------------------------------------------- C O M P O N E N T  S E R IA L  N O . 2 1 1 1
E x p e n d ltu re a /R e v e n u e s :______________________________________________ (Thousands o f  D o lla rs )
O P E R A T IN G FY  9 7 FY  98 F Y  9 9 F Y  00 F Y  01 FY  0 2
PERSO N A L SE R V IC E S
T R A V E L
C O N TRA C TU A L
SU PPL IES
EQ U IPM EN T
LA N D  &  ST R U C T U R E S
G RA NTS , C L A IM S
M ISC E LLA N E O U S
T O TA L  O P E R A T IN G -0 - -0 - -0 - -0 - -0 - -0 -

C A P IT A L  E X P E N D IT U R E S  '  !

CH A N G E  IN R E V E N U E S 5 2 .5 *  | 1 2 3 .2 1 2 5 .S  1 2 8 .2  ( 1 3 1 .0  | 1 3 3  6

FU N D  S O U R C E (Thousands o f  D o lla rs )
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program  Receipts

TO TAL

P O S IT IO N S :
FULL -T IM E
PA RT -T IM E
T E M P O R A R Y
Estim ate o f cu rren t y e a r  (F Y 9 6 )  im pact: S -0 -

A N A LYS IS : (A ttach  a  s e p a ra te  p age  if n e c e s s a ry .) * e s t im a te d  re v e n u o  u p o n  Im p le m e n ta t io n  In J a n u a r y ,  1 9 9 7 . 
Currently these authorization-re lated activities arc performed by 2 .5 s ta f f at a cost to the A laska Student Loan Corporation  o f  
approximately 5 1 2 5 ,0 0 0  each year. Through this b ill, the Corporation w ou ld have the authority to deve lop a method o f  allocating 
these costs across the regulated population. We anticipate that this could be done on a slid ing scale that is tied to the m ition/fee 
revenues o f  each institution and w ou ld propose that m inimum and maximum amounts be set. These funds are program  receipts 
received into the general fund.

P re p a re d  by; .G illian  H av s . L eg is la tiv e  Liaiso n _______________________ P h o n e : 4 6 5 - 6 7 1 8
Division: .Alaska S tuden t Aid C o rp o ra tio n ________________/   D a te : J a n u a ry  n  iq q fi
A pp roved  by E xecu tiv e  D irec to r: D iane  S a rra n s
Agency : .B fiv g n u e __________________________________________________  D a te :_______ _________

PREPARES TO PROVIDE ALL OISTRIflUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

M i  i  T E E

Far furt.nor eljtnbuiion information ca’I the Governors Legislative Office

P a g e  I o£  1



F I S C A L  N O T t  No^

STATE OF ALASKA 

1996 LEG ISLATIVE SESSION
Revision Date:  Original_______

Title: An Act relating to fees...

Bil l V e r s i o n :  h b  4 1 6
(H) Publish Date:.

Dept Affected Military & Veteran's Affairs 

BRU: Disaster Planning and Control

1-12-96

Component Disaster Planning and Control

Sponsor

Requestor

Rules Committee

Governor Knowles C om ponen t S e ria l No. 1808

OPERATJMCTEXPENDITURES F797 FY S fT '
.. _

FYOO - .. FY02
PERSONAL s e r v ic e s
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

2.0 2.0 2.0 2.0 ■IaJ
T O 2.0 2.0 2.0 2.0

TOTAL OPERATING 0.0 4.0 4.0 4.0 4.0 4.0

| CA'PITAi: EXPENDITURES' TTETT W W TTOTTTPT

I'CRA' NTGElWT?EVENUE5~f fOOST T O T WTTT?f 47Q|

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

4.0 4.0 4.0 4.0 4TJ

TOTAL 0.0 ' 4.0 4.0 4.0 '  4.0 4.0

Estimate of any current year (FY96) cost: S 

POSITIONS

nonj anticipated

FULL-TIME 0 "O' 0 0 -  -  - ' ■ ......  0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Fiscal impact determined by 2 emergency preparedness classes conducted per year - 20 attendees per class - S100 
per attendee per class. One class will be in Juneau, one in Anchorage, The trainer will be paid for by a federal 
FEMA grant already included in the FY97 operating budget request.

Prepared by: 
Division:
Approved by Comm

Agency:

Carol Carroll, Director 
AdmmistcaOve Servic n

w S M E H
Military firVeteran's Atfairs_____________________

Phone: 
Date:

Date:

<165-4730
11-Jan-96

11-Uan-96
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T o n y  K n o w l e s  
g o v e rn o r

S t a t e  o f  A l a s k a
OFFICE OF THE GOVERNOR

J u n e a u

January 12, 1996

The Honorable Gail Phillips 
Speaker of the House 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Speaker Phillips:

As we work to close Alaska’s budget gap, my fiscal plan combines spending cuts with 
increases in certain fees and taxes. This fee bill asks users of state services to take 
responsibility and help cover the costs of the agencies that serve them.

Section 1 of the bill would grant to the Real Estate Commission the power to charge 
the real estate surety fund for claim hearing costs as they are incurred. Presently, the 
commission must await the conclusion of a hearing before charging the fund. Because 
these costs may have been incurred during a fiscal year that has since been “closed 
out,” the costs often cannot be reimbursed from the surety fond. In addition, this 
section would delete a misleading statutory reference to clarify that only the costs of 
surety fund claim hearings, and not the costs of all disciplinary hearings, may be 
charged to the fund.

Section 2 would allow the Alaska Commission on Postsecondaiy Ed, nation to charge 
fees for processing educational institutic is’ applications for authorization to operate, 
along with application fees for the institutions’ agent permits.

Section 3 of the bill would authorize the State Commission for Human Rights to 
establish and charge fees for educational and training services and for information and 
materials the commission provides to the public. This amendment would help the 
commission cover costs associated with its education efforts to eliminate 
discrimination.

^T .~  X "  P O Bo* 110001
7'~  , . Junaau. Alaska 99011*000:(907) 465*3500
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Section 4 of the bill would establish an administrative fee for self-insured employers 
under the Alaska Workers’ Compensation Act. Most employers currently pay a portion 
of the cost of running the state workers’ compensation program through their insurance 
premium tax. Self-insured employers, however, are receiving the same state services but 
are not currently contributing to the cost of running the system. Under this bill, 
employers would share in those costs.

Section 5 would change the biennial fee for a business license from $50 to $75. This 
would mark the first fee increase since statehood.

Section 6 of the bill would allow the Division of Governmental Coordination in the 
Office of the Governor to adopt regulations to charge for services related to federal 
consistency determinations and certifications under the Coastal Zone Management Act.

Section 7 of the bill would authorize the Department of Military and Veterans’ Affairs 
to adopt regulations setting reasonable fees for classes and seminars on emergency 
response procedures.

Section 8 of the bill would authorize the Department of Environmental Conservation to 
adopt regulations setting fees for the regulation of pesticides and broadcast chemicals 
and for the review of subdivision plans for sewage waste disposal or treatment.

This legislation, coupled with my spending plan, is a step toward closing Alaska’s 
budget gap. I urge your prompt consideration and passage of this bill.

T h e  H o n o r a b l e  G a i l  P h i l l i p s

J a n u a r y  1 2 ,  1 9 9 6

P a g e  2

Sincerely,



F a x  T r a n s m i s s i o n
D iv is io n  of Environmental H ealth

55 S Co r d o v a Street 

AncHOrvvce, AK O O S O  I 

Q07-20E 

Fax; B07-Ze9-7<35-*

To: George Dozier
Fnxit: 907-465-2819
From: Janice Adair
Subject: CSHB 416 (StA)

COMMENTS:

I  meant to drop copier, off while I  was in Juneau for the members packets. This is just a brief 
background on the subdivision plan review function in DEC for which we are seeking fee 
authority under the referenced bill.

Thanks, and I ’ ll be at the LtO at 4:30.

Date: ApriJ 19, 1996
Pages: Three, including this cover

sheet.

Janice



SUBDIV ISION PLAN REV IEW

• What is a subdivision plan review?
♦

Subdivision pt-ms arc reviewed to ensure that proposed lots are sized properly to support safe 
sewage treatment and disposal.

• W hy arc these reviews done, and who does them?
Ensuring the proposed lots in a subdivision car accomodate safe and economical sewage 
treatment and disposal is a basic governmental public health review o f the subdivision. Equally 
important, ensuring proper sewage disposal helps maintain property values.

The subdivision review is the first and sometimes only opportunity for the state or municipal 
government to work with developers and their engineers to assure consistent and proven concepts 
are applied in dealing with sewage disposal issues.

In most places in the state, it is the Department o f Environmental Conservation which docs these 
reviews. However, a municipality may opt through adoption o f  an ordinance to undertake this 
activity. Both the Municipality o f  Anchorage and Valdez have done so.

Doesn't this duplicate what private engineers do fo r the developers?

Whereas private engineers work with die developer on an individual subdivision and ensures 
compliance with Title 29, state or municipal review looks at the setting o f the subdivision in 
relation to other subdivisions, adjacent lots, giound water, drinking water, other nearby 
waterbodies and so on. It's more o f a a public health review, rather than strictly an engineering 
review and ensures compliance with Title 46.

So what? Why is this important?

A lot or subdivision that has a failing sewage disposal system can’ t be sold - banks won’t issue a 
loan, even i f  there was a willing buyer. Homesitcs can end up with raw sewage on the ground or 
contaminated drinking water wells when a system fails.

While nothing can guarantee there will never be a problem, subdivision review is the best 
insurance we have to head ofFinillion-doIlar problems fo r communities, and thousand-dollar 
problems fo r individual homeowners. It ’ s a pay-now-or-pay-latcr situation. Some examples are , 
on the back.

• How much will it cost and who will pay?
The Department estimates that the fee would run about S300 per subdivision. The average 
subdivision lias 7 lots, so the fee would be equal to about $43 per lot. The developer o f the 
property would pay the fee, though it’ s likely it would be passed on as a small increase in the cost 
o f  each lot. It ’ s important to remember though that it can cost homeowners tens o f  thousands o f 
dollars to correct the problems with sewage disposal this review is intended to avoid.

c v ? r m bC 0»R ' l?  f t p vu i v u j ao1.1.in in onmt re mi i m.i no-ei m.iii



EXAMPLES

Talkeetna cmd Wasilla. The Talkeetna area was so saturated with foiling septic systems, 
the state and federal governments had to install a S5.6 million sewer system. In Wasilla, a 
similar problem wound up costing S14 million.
Castaway Cave/Kemi. People who purchased lots in two riverside subdivisions, at 
premium riverside prices, found the lots could not support on-Iot septic systems. They 
can build nothing more than boathouses.

McDonald Spit/Kenai. A 5ve acre tract was subdivided into lots that were too small to 
accomodate on-site sewage treatment. The lots were sold, and the purchasers found they 
were unable to secure loans to build on their property and are facing substantial costs to 
accomodate on-site disposal.
Fairbcoiks. As septic failures surface in Fairbanks subdivisions, as as more people crowd 
out the existing systems’ capacities, homeowners who want to buy or sell property are 
having to spend 56,000 to S10,000 per lot to install proper sewage disposal systems.

Chigiak. When septic systems on residential property failed in Chupiak, ground water - 
the source for the Chugiak Elementary school’ s drinking water becau. contaminated. The 
school had to abandon it’ s well and install a connection to the municipal water system. It 
will also have to upgrade its onsite wastewater system. Cost, about $2 million - and this 
doesn’ t include the cost to the in d iv id ua l homeowners.
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Rev ision  Oats: 
Title:

B IL L  NO. HB 432

An Act relating to  the  practice o f  veterinary medicine.
D epa rtm en t C om m erce  and Econom ic Developm ent 

B RU : O ccupationa l U censlng__________________

S p o n s o r  H ouse Labor 8> C om m erce
Com ponent, O pera tions
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D ivision :
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Approved by C om m iss ion e r W illiam  L  H ensley_______________________
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Date:
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1996 L E G IS L A T IV E  SESS IO N

Revision Date: ______

Title: Veterinary Licensing

S T A T E  O F  A L A S K A

NO:

F I S C A L  N O T E
B I L L H B 4 3 2

Dept. A ffected: 

Com ponent:

Public Safety
DPS Statewide Support

Com m issioner's O ffice
Sponsor:

Requestor:

H.Labor & Commerce

H.Labor & Commerce COMPONENT SERIAL NO. 0523

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS
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1002 Federal Receipts
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Estimate of current year (FY 96) impact: S . 

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated to the Department of Public Safety

Prepared By: Sandy Perry-Provost, Special Assistant to the
Commissioner

D i v i s i o n :  C o m m i s s i o n e r ' s  O f f i c e  __________________

A p p r o v e d  b y  C o m m i s s i o n e r

P h o n e :  4 6 5 - 4 3 2 2

D a t e :  1 / 2 4 / 9 6

D a t e :

A g e n c y : R o n a l d  L .  O t t e ,  D e p t ,  o f  P u b l i c  S a f e t y

/  f a y n c
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Revision D a t e : ___________________________________________________
Title: "An Act relating to the practice of veterinary
medicine." _____ _________

STATE OF ALASKA
1996 LEG IS LA T IV E  SESSION

B IL L  NO. HB 432

CorrectionsDept. Affected:______________________
BRU: State Wide Programs
Component:_________________________

Sponsor:
Requester:

House Labor and Commerce Committee 
House State Affairs

Expenditures/Revenues

COMPONENT SERIAL NO.

(Thousands of Dollars)

#1381

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I CAPITAL EXPENDITURES . ! I

[CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA -
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attrch a seprrate page if necessary)

According to the Division of Occupational Licensing, they expect few if any cases would be prosecuted under 
this bill. If convicted for this misdemeanor offense a fine rather than incarceration is a more likely sentence. 
The Department of Correction expects no fiscal impact.

P r e p a r e d  b y :

D i v i s i o n :

J e r r y  S h r in e r

Approved by Commissioner:
Agency:

O f f i c e  o f  t h e  C o m m i s s i o n e r

___________ (Department <?f Cfrrect
r_ a r g a r e t  P u g h

Phone:_ 
Date:

D a t e :

4 6 5 - 4 6 5 2

1 / 3 0 / 9 6

1 / 3 0 / 9 6

rections

(Rav 11 /95 ) 96fisno.xls/DBR
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1996 LEG IS LA T IV E SESSION

B IL L  NO. HB 43 2

Revision Date: 
Title:
medicine.*_____

‘ An Act relating to the practice of veterinary
Dept. Affected:
' bru: _
Component: ___

Department of Law
Civil Division

Sponsor: House '.abor and Commerce Committee
Requester: House Labor and Commerce Committee

General Legal Services

.COMPONENT SERIAL NO. 

(Thousands of Dollars)

2087

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: t 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 08.98.120 to require the licensing of veterinary technicians under Alaska's occupational 
licensing laws. The bill also provides for criminal penalties for persons practicing or attempting to practice 
veterinary medicine, surgery or dentistry without being properly licensed. Although inclusion of a new regulated 
profession tends to increase the Department of Law's workload over time, the cost of regulatory enforcement is 
reimbursed to the Department of Law by the Division of Occupational Licensing. It does not appear that the bill 
will cause any significant workload increase in the foreseeable future.

Richard I. Penu es. D irectorPrepared by: 
Division: Administrative Services

Approved by Commissioner: 
A g e n c y : __________

m u .
Bruce M. Botelho, Attorney General

Phone:.
Date:.

Date:

465-3672
1/25/96

1/25/96
Department of Law
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For fu rth e r  d i s t r i b u t i o n  in fo rm a tio n , ce ll the G ove rn o r 's  Leg is la tive  O ffice
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L E G A L  S E R V I C E S

(9 0 7 ) 4 6 5 -3 8 6 7  o r 4 6 5 -2 4 5 0  
FAX (9 0 7 ) 4 6 5 -2 0 2 9  
Mail S top  3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
1 3 0  S e w a r d  S t r e e t ,  S u i t e  4 0 9

J u n e a u ,  A l a s k a  9 9 8 0 1 - 2 1 0 5

M E M O R A N D U M February 6, 1996

SUB JEC T : Sectional Summary' o f  HB 432. (An Act relating to the practice o f  
veterinary medicine)

TO : Representative Pe 
Attn: George D 02

FRO M : Terri Lauterbach /  
Legislative Counsel

You have requested a sectional summary o f  the above-described bill.

As a preliminary matter, note that a sectional summary o f  a bill should not be considered an 
authoritative interpretation o f  the bill and the bill itself is the best statement o f  its contents. 
I f  you would like an interpretation o f  the bill as it may apply to a particular set o f  
circumstances, please advise.

Section 1. Requires veterinary technicians to be licensed.

Section 2. Prohibits certain conduct and prescribes a penalty for violating the prohibitions.

Section 3. Changes the description o f  the examination that may be used for veterinarian 
licensure.

Section 4. Changes the name o f  various examinations.

Section 5. Requires the board to adopt regulations for licensure o f  veterinary technicians. 

Section 6. Changes the name o f  another examination.

Section 7. Changes the definition o f  "practice o f  veterinary medicine" with respect to 
prohibited use o f  descriptions, titles, abbreviations, etc.

TM L:klb 
96-069 .klb



(7) .  .OUSE COMMITTEE REPORT
Date Referred to Committee: February 15, 1996 FURTHER REFERRALS:

Date of Committee Action: Oy ^ ^ 5  ^ ^

The LABOR AND COMMERCE Committee considered: 

HOUSE BILL NO. 432 VETERINARY LICENSING

HB 432

‘An Act relating to the practice of veterinary medicine.”

recommends it be replaced
w ith the fo llow ing comm ittee substitu te

[ J additional referral t o ________________
f 1 attached amendment(s)

A D O PTS : __________________

[ ] the same title 
[ ] a new title

Committee

_____________________________Letter o f Intent

ATTACHES NEW FISCAL NOTE(s): (Dfp0 APPROVES PREV IOUS: (DcpiyDatf)

] fiscal note(s) [ ] fiscal note(s)

fxT  zero fiscal note(s)
[ ? O L —

SIGNING WITH RECOMMENDATIONS DP DNP NR AM
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0 3 / 2 2 / 0 6  1 0 : 0 3  FAX 1 0 0 7  60 4  20 1S VCA EAGLE RIVER @ 0 1

VCA Eagle River Animal 12320 Old Glenn Highway, Eagle River, AK 99577
Hospital______________________________________________    _____________

F A X Dale: 03/21/96
Humber of pages including cover sheet: 1

To: Representative i'ele Kott

Attention:_______George

Phone: 907-465-3777
far. Phone: 907-465-2819
CC:

F rom : Jonn than Bettridge , D V M

Member of. Board of Veterinary Examiners
Medical VGA Eagle River Animal
Director of. Hospital
Home PlKine. 907-694-7754
Horae fax: 907-696-2444
Work Phone: 907-694-3800
Work Fax: 907-694-2918

REMARKS: 0  Urgent CH for your review Q  Reply ASAP [U  Please commenr
Dear Representative K'irt:

I am writing to urge you to suppor HB432. This bill is the culmination o f several years of effort by the Board of Veterinary 
Examiners to update our practice act. i

The bulk of HB432 consists o f vocabulary changes to bring our Alaska Practice Act into conformity with the terminology 
used in the practice acts o f most other states. An example would he to change the term “registered” veterinary technician to the |  
term “licensed’' veterinary technician.

In years past, the Board o f Veterinary Examiners lias been powerless to protect the citizens of Alaska and their animals from 
uneducated, non-licensed individuals who, purporting io be veterinarians, dispense advice and medication. HB432 changes tills 
by providing for penalties for such behavior.

Sincerely,

Jonathan Betiridge, D.V.M.
Member o f Board of Veterinary Examiners



House Labor & Commerce Committee
State Capitol 

Juneau, Alaska 99801-1182 
907-465-4954

SPONSOR STATEMENT 
HB 432

H B  432, which is sponso red  by the H ouse Labo r and Com m erce 
C om m ittee , has the p rin c ipa l effect o f con fo rm ing  A laska's ve te rin a rian  
licensu re statues to cu rren t nationw ide licensure standards. U nd e r existing 
statutes, re ferences are m ade to exam inations adm in iste red  u nd e r the 
auspices o f  the N a tion a l Board  o f V ete rina ry  M edical Exam iners and the 
A m erican  V e te rin a ry  A ssoc ia tion ’s Education  C om m iss ion  Fo r Fore ign  
V ete rin a ry  G raduates. These exams are no longer g iven by these 
o rgan iza tion s . Instead, they are adm in istered  by the N a tion a l B oa rd  
E xam ina tion  C om m ittee and  the N a tion a l B oard  Exam ination  C om m ittee 's 
Education C om m iss ion  fo r  Foreign V ete rina ry  G raduates. HB 432 m akes the 
necessary changes.

H B  432 a lso acts to p rom ote  pub lic w elfa re by c lea rly  de fin ing  the 
unau tho rized  practice o f ve te rina ry  m edicine and im posing  pena lties fo r 
v io la t io n s .

I u rge y ou r support.


