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Paralegal 1/ Rang® 13 $ 23/112
Fringe Benefits :
Total paralegal 1 $ 41,590
Ic Typict. I1l1/ Range 8 $ 21,996
¢ Benefits o } 75
Total Clerk-Typist 111 $ 29,427
Subtotal Personal Services 6 337,105
contractual
i $ 90,000
Expert Witness .
Trgnscript Coot 5.00P
Subtotal Contractual $ 95,000
Travel
Subtotal Travel $ 6,500
Tlupnlioa
Subtotal Supplies 9 7,300
Equipment
Subtotal Equipment £, 37100
9 449,005

TOTAL

This fiscal note docs not budget for additional space coats (typically for
two years from the agency®"s budget) or computer support (one-time equipment
expense) required to support th* positions requested.
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Narrative JPadcription of New Fagjtlon Qpttes

The Commission recognizes that a bill deoigned to iIncrease
competition ought to result in leas neud for regulation/ rather
than nore, since regulation is a substitute for competition.
However, this* bill assigns significant new responsibilities to
the Commission and sets much tighter deadlines, backed up by
automatic approval If they are not mat. This requires the
Commission ensure that it has the resources staff to meet the

peak demand for regulation.

Hearing Examiner, part-time
Section 4, Format of Orders

This section would require the Commission to state iIts
conclusions of law in each formal order relating to a
telecommunications utility. This requirement, combined with tha
deadlines for Commission decisions established by other sections
of the bill, would require additional support to tha Commission
in the form of a part-time Hearing Examiner. The judicial
approach of allowing parties to propose findings of law would
probably delay, rather than accelerate decision-making.

Common Carrier Specialist

Sections 8-11 will require a substantial rulemaking to define the
terms win_jury” or 'detriment™.

Seotion 11. Current law and Commission policy support inter-
connection to the facilities of one utility by another utility.
Upon _application by a utility unable to _interconnect, the>
Commission s mandated to order access if the public convenience
and necessity would be served and if there is not substantial
injury to the owner utility, substantial detriment to its
facilities or a safety hazard created- AS 42.05.321(a).-

Access to the network is critical to competitors in order to be
able to serve all potential customers. However, this section
adds a new subsection (c¢) that switches the default standard, Ile
provides that for telecommunications utilities Commission may
require joint use or interconnection only if it "finds that the
use or connection will not result iIn Injury to the owner utility
or its customers, or in detriment to the services furnished by

the owner utility.. . «

This change would establish the Commission as the gatekeeper for
a significant new barrier to entry to telecommunications markets.
In order to reconcile these duties with meeting the bill"s goal
of fair competition, the Commission muat be staffed to handle a
significant increase in the number of interconnection cases. All
utilities are covered by the interconnection statute, not just
regulated public utilities.
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The anticipated increase in alternative service providers seeking
connection would require an increase iIn the development of new
policy and a major increase iIn caae-by-oasa adjudication. A
full-time Common Carrier Specialist would be requirel.

utility Tariff Analyst u ffull-timer jgngq part—_£Imal

Section 6 authorizes price discrimination for new services that,
under current law, iIs prohibited as an unreasonable preference.
Telecommunications utilities would offer many now services, each
triggering a proposed tariff revision. OF the 69 local exchange
carrier (LEC) tariff revisions Tiled in F¥95, the Tariff
Section®"s Tariff Analyst 11 (UTA 11) reviewed 37. These filings
comprised approximately 70% of the UTA I1"a workload. An
increase of 50 hEC filings requiring analysio would require 1.0
UTA I1"c. There are 23 regulated LECs.

The accelerated timetable set out in Section 17 will require
review, analysis and decision within 30 dayo, rather than the 45
days currently allowed for tariff filings. Twelve requests for
new services determinations would require .5 full-time equivalent

(FTE) UTA II.
Total 1.5 PTE UTA 11

Economis.t 11

Section 17 will require the Caamicsion to determine within 30
days, upon request, whether a telecommunications service is
subject to competition. This change in the Commission®"s duties
will require additional staff expertise in the form of an
Economist.

Section 18 parallels 17 and requires the Commission to determine
incremental cost. This will involve a significant rulemaking to
define incremental cost and establish Commission policy. For
example is incremental coat short-run or long-run? It will
require review and investigation of a significant new docket load
by an Economist.

Total 1 FTE Economist 11.

This position is required to analyze the additional cases that
will result within the established deadlines. Production of the
orders required to meet the tighter schedules set in the bill
necessitates the creation of this position.
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HB-SW Telecommunications Act of 1995”

Testimony of Thomas C. Edrington

General Manager/CEO ATU Telecommunications

| am Tom Edrington, General Manager of ATU Telecommunications. Today |
am here with Mark Foster and Chip Shooshan to offer testimony regarding HB

345, also known as the Alaska “Telecommunications Act of 1995.”

| personally have 25 years telecommunications industry experience working
mainly at AT&T General Departments in New York and Pacific Bell in San
Francisco. My area of expertise during these years was focused on technology
evolution, implementation and the policy impacts that resulted. Mark Foster has
been a Commissioner at the Alaska Public Utilities Commission where he
acquired a personal familiarity with the workings of regulation in Alaska. Chip
Shooshan is with Strategic Policy Research in Bethesda, Maryland and has been

involved with telecommunications policy at the national level for many years.

Together, we believe in the importance of this legislative proceeding asit goes
about the business of defining Alaska’s telecommunication future. Chip will
discuss the legislation from the prospective of national public policy events, while
Mark will discuss the legislation from the perspective of the Alaskan
environment. | would like to offer some observations about the legislation that

should be remembered as we dwell on the details of the matter. These are;

1) The legislation is necessary and mainstream

2) Alaska's scope and scale

3) Technology has changed the economics of communications
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The legislation is necessary and mainstream

By now it is apparent to almost everyone that we have entered the information
age. While information is the consumable product of this age, the
communications infrastructure is the system enabled the information explosion.
Over the last two decades advances in communications, computer and image
technology have forever changed the way we go about our lives and business.
Indeed, whole industries and markets have been redefined by technologies
(such as PCS, the new wireless technology) which allows easy access to
markets that were previously held captive by high entry costs. These changes
along with the divestiture of the old Bell System have lead, in large part, to the
need to redefine regulation to a more modern role. The pending national

telecommunications legislation is one outcome of this process.

The type of legislation contained in HB 346 has been placed into practice in over
30 states starting in 1983 in lowa. These states contain the large industrial
economies of Wisconsin, lllinois, and Michigan as well as other economies such
as North and South Dakota, Wyoming, and Minnesota. It is important to
remember as the dialog progresses on this bill -- with an undoubted focus on
details and differing points of view - the type of legislation proposed is
mainstream and is working in many places in the United States. These are the
same states that Alaska will be competing with to attract industry in the future.
HB 346 is essential to allowing Alaska to gracefully transition to the new

communications infrastructure emerging on the national level.

This type of mainstream regulation is essential for Alaska in preparing for the
major changes that are anticipated as a result of national telecommunications
legislation that has passed both houses during this current session. This
legislation opens markets and allows customer choice for a number of services

from local exchange to long distance. Indeed, the market boundaries between
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industries such as cable television, wireline, and wireless technologies are
becoming meaningless. Into this world where everyone can be in any business,

the fundamentals of the communications industry, and it regulation, must

change.

However, the national legislation is not blind to differences in state conditions.
Thus the federal legislation currently places a strong emphasis on the role of the
states in carrying out its intent in the state context. This is a good thing, because
Alaska’s situation is clearly different in a number of ways from the

communications industry in the lower 48.
Alaska's scope and scale

In this room, we are all abundantly familiar with the many ways that Alaska
differs from the outside, both in its scope and scale. In scope we are a resource
focused economy with a geographic scale that is vast. These facts are integral,

unspoken parts of our daily lives and thought process. Alaska, and being an

Alaskan, is different.

In considering this bill, the differences of Alaska also apply. Many of the precepts
of how to regulate the communications infrastructure have resulted from the
titanic struggles between Baby Bell's earning billions of dollars serving multiple
millions of subscribers and equally large long distance companies. The
investments to compete in these circumstances are immense. For example, the

Baby Bells contribute over a billion dollars a year to Bellcore to perform their

R&D and software systems maintenance functions.

In Alaska companies such as GCI and ATU have reported 1994 net incomes in
the range of 10 million dollars. The entire population of Alaska is under six

hundred thousand people, with a concentration of almost half this number in
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Anchorage. Alaskans live in towns ranging from middle sized to small towns and

tiny villages.

The differences of Alaska have implications for how we choose to regulate. For
example, we do not have the economic base to spread out costs that produce
marginal value. Further, tine economic, and physical, barriers to entry are

significantly different in our situation.

Alaska is different in scope and scale from the outside. The realities of our
market dynamics may be markedly different from those of Los Angeles,
Houston, or Orlando. The automatic application of rules for billion dollar
companies may not apply, or be required, with companies more suited to the

Alaskan marketplace.

Technology has changed the economics of communications

Changes in technology have been a prime cause of changes in the nature of the
communications marketplace. Ten years ago cellular telephones were a novelty,
costing over $1,500 a set and $1.00 a minute to use versus today's ‘free”
cellular phones with a six month service commitment and per minute costs of
less than 50 cents. The Internet is a reality with a world wide web that didn’t exist
5years ago and now claims twenty million plus users. Our cable television
systems are multiple channel, with the promise of interactive capabilities and

other communications possibilities on the horizon.

Technology has created a vital, dynamic market place where the customer can
choose from a variety of means to meet their communications needs -- and
choose they do. Many of the communications users in Alaska have constructed
their own communications networks with combinations of equipment ranging
from their own satellite systems to leased fiber optic facilities. The fastest
growing segment of ATU’s business is in T1, a high speed digital facility
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equivalent to 24 telephone channels, which customers use to carry their
communications over their own private networks in lieu of the standard
telephone call network. Recently, companies have paid over 7 billion dollars for
PCS radio frequency licensees in order to be able to directly connect to
customers as an alternative to the current local wired connection.

The traditional barrier to customer choice represented by “ownership of the wires
to the customer’ has been obliterated by technology. Indeed, one could well
argue that the traditional telephone companies had best adopt the new

technologies or be left in the dust by their competitors.

Conclusion

The bill before this group represents a good approach to recognizing the
changes inthe communications industry while providing the consumer with
choice and protection during the transition to a new model of the
communications industry. There is nothing radical or extreme in these more
modern rules. As we go about determining Alaska’s regulatory future by this
process, and the issues that this legislation will resolve, ATU feels it is important

to remember these points;

1) The legislation is necessary and mainstream

2) Alaska’s scope and scale
3) Technology has changed the economics of communications

Finally, regardless of the outcome of the current national legislation, the forces of
the technologies and customer demands require this type of change in the
regulatory system. We can either manage these changes or be forced to react to

them.
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4341 B Street, Suite 304
Anchorage, AK 99503

Duane C. Durand (907)563-4000 James Rowe
Presidat FAX (Q07)562-3776 Breautive Director

September 27, 1995

Honorable Pete Kott

Chairman

Laborand Commerce Comm ittee
Alaska State Legislature

Juneau, Alaska 99801

RE: Comments in support of HB 346
Dear Rep. Kott:

On behalf of the Alaska Telephone Association (ATA) | extend my thanks to you and the
members of the Labor and Commerce Committee for the opportunity to offer comments in
supportof HB 346. 1 also offer my thanks to the sponsor of the bill, Rep. Carl Moses, for his
timely introduction of legislation so vital to the economic development of our State.

The Alaska Telephone Association has been actively participating in the telecommunications
legislation endeavor at the federal level over the past two years. We have also monitored the
continuing transition toward competition in telecommunications in many states. The 22 local
exchange companies that comprise the ATA have served the citizens of Alaska by providing
modern telecommunications in some of the most challenging locations and environments in the
nation. These companies will continue to serve the State as demands, technology and the
regulatory environment evolve.

ATA endorses the legislative initiative proposed in the Telecommunications Regulatory Reform
Actof 1995. Key aspects of local competition include:

> Universal service at affordable rates.
fv
> Competition is presumed to be in the public interest in large urban markets.
> Competition is presumed not to be in the public interest in rural markets.
> In markets that are competitive, there must be a level playing field.
> Reasonable costs that local exchange providers incur to permit competitors to use the

local exchange network should be borne by the competitor(s).



> Regulation in all competitive markets should be minimal.

The providers oflocal exchange service represented by ATA are dedicated to the highest quality
oflife, opportunity foreconomic developmentand access to all the health, educational and social
benefits for all Alaskans that can be delivered through the advent and accessibility of
telecommunications,

Thank you.

Very Truly Yours,

James Rowe
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SummaryofTestimonyofHarry M. Shooshan |l

on HB 346,“The Alaska Telecommunications A cto f 1995”

September 27,1995

Onthewhole, I believe that“The Alaska Telecommunications Actof1995" provides a sound
basis for revamping the Alaska Code to permitefficient competition and will help to usherin an era
of“new opportunities” in this state as ATU suggests.

Itisafundamental principle inour free economy thatfirms respond to incentives. Thus, the
incentives provided by the marketplace, or by requlation where necessary as a surrogate for market-
place forces, are important. Asthelegislature, you have the opportunity to setthe direction o fpublic
policy in this vital sector and to make certain thatregulation provides the right incentives; in this
case, incentives to invest, to innovate and to supply quality service at appropriate prices. As
competition intensifies, spurred by federal legislation aswell as by actions you take here in Alaska,
regulation must adaptto the new environment. | believe you can and should move ahead without
waiting forthe enactmento ffederal legislation. Norshould you be bound inany way by the specific
approaches to the various issues taken in the federallegislation... orin legislation adopted by other
states for that matter.

As | seeit, the proposed Alaska Telecommunications Actof 1995 (“the proposed Act”) has
three essential components. It seeks to provide for fair competition in establishing terms for
interconnection and for access to essential facilities. It provides for streamlined regulation ofnew
and com petitive services. And, while retaining traditional rate-of-retum regulation, it modernizes
the regulatory treatmentofinvestmentand depreciation.

lwould like to address each ofthese essential components in more detail.

Interconnection of Competitors

First, the obligation to interconnect should run both ways; thatis, itshould be symmetrically
imposed on all competitors. Second, while some partiesw illundoubtedly urge you to go furtherby
requiring ATU to disaggregate itsnetwork, requiring the interconnection ofcompetitors is sufficient
topermitlocal competition. The legitimate needs ofcompetitors should be determined in partby
who they are and by their relative positions in all telecommunications markets. Moreover, you
should be carefulnotto destroy what! would term “the economies ofthe firm”™ which might be the
resultofrequiring ATU to disaggregate its localnetwork. Third, the proposed Actwould require
that the costs ofany modifications or additions needed to facilitate interconnection are borne by the
competitors. In principle, thisis unobjectionable. Fourth, | am unclearabout the effectofcondi-
tioning interconnection on the absence of“injury to the owneror other users ofthe facilities” and
especially aboutremoving the word “substantial.” Ifthe language is read to require the APUC to
consider whether competition generally might result in economic harm to a public utility, | am
concerned that such language could be used by incumbent firms to block efficient com petitors from
obtaining interconnection.



Sireamlined Regulation

As competition continues to develop, it is appropriate to tailor regulation to fit the new
circumstances. This means allowing the incumbent firm to respond when com petition exists for a
particular service or group ofservices. The proposed Act's standard for classifying competitive
services appropriately focuses on the availability of a substitute service and not on how many
customers may choose to buy the substitute service (i.e., a measure of market share). The main
problem with the latter approach is that it actually penalizes the incumbent firm for being an
effective competitor;orputanotherway, it forces the incumbentto lose share by being unresponsive
to customers' needs in order to gain regulatory flexibility. It is also important thatfirms have ihe
incentive to introduce new services. By providing for streamlined regulation o fnew services, the
proposed Actwill encourage regulated public utilities to innovate.

Establishing a price floor bhased on incremental costis supported in the economic literature
and consistent with the direction that public policy is going in otherjurisdictions. The purpose of
aprice flooristo provide regulatory (in addition to antitrust) protection against predatory pricing
by a firm with marketpower,

W hile competitors can be expected to argue that incumbent firms should be kept under
tighterrein, | believe the legislation should seek to avoid, to the extent possible, a regime where the
competition sets its prices based on the posted prices ofthe incumbentand where competitors are
able to reprice services while tying up the incumbentin the regulatory process. The full benefits o f
competitive markets will only be realized ifregulation isappropriately streamlined. Itis important
to make these changes now so the regulatory ground rules are clear for all parties in the future. The
goal isto have competitors fightitoutin the marketplace ratherthan in the hearing room.

Regulatory Treatment of Investment and Depreciation

The proposed Act would also make important changes in the regulatory treatment of the
valuation o fproperty and the depreciation ofinvestment made by public utilities. W hile it is often
said that “hindsightis 20-20," the factis thatfirms willnotmake investmentsin new technology and
new services ifthey risk having those investments disallowed by requlators after the fact; that is,
once the investment has already been factored into rates that the utility is law fully charging.

W hile | havenothad the opportunity to review the APUC'srecord in this area, | believe that
taking the necessary stepsto “unify” the regulatory rules relating to depreciation moves policy in
the right direction. These steps are importantifincumbent firms are to be permitted a reasonable
opportunity to recover the investments they have already made before com petition intensifies.

* * *

Overall, I believe “The Alaska Telecommunications Actof1995" movespublic policy in the
right direction. It provides for incremental ratherthan radical, change and represents a measured
approach to modernizing telecommunications regulation in Alaska. As such, the proposed Act is
certainly consistent with developments elsewhere and with sound public policy.
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on HB 346,

“The Alaska Telecommunications Act of 1995”

September 27,1995

Mr.Chairman, membersofthe Committee. I am Harry M. Shooshan, a principalin Strategic
Policy Research, atelecommunications consulting firm based just outside o fWashington, D.C. |
am appearing here this afternoon on behalfofATU Telecommunications.

Although my complete bio is attached to this testimony, | would like to mention at the outset
that | had the opportunity to help develop public policy in telecommunications forovera decade as
aCongressional staffer, including six years as chiefcounselto whatisnow the Telecommunications
and Finance Subcommittee in the United States House of Representatives. After leaving the
Congress, | have worked on issues ofcompetition and regulation foranumberofclients in both the
private and public sectors. Forexample, | havejust completed a project for the low a Utilities Board
(the equivalent ofthe APUC) related to implementation oflocal competition as mandated by that
state’s new statute. | have also consulted with the regulatory authority in the United Kingdom. My
private-sectortelecommunications clients have heen primarily local exchange carriers, but | have
also done some work with long-distance companies in the United States and Canada on pricing
flexibility and requlatory modernization.

l'am pleased to have been asked to review HB 346, “The Alaska Telecommunications Act
0f1995," and | am delighted to participate in these hearings on such an important measure.

I'intend for this testimony to provide a national perspective on this legislation. W hile | am

fam iliar with the majorplayers in Alaskan telecommunications, | do notappearthis afternoon as an



experton your state and its needs. | considerm yselfaresource upon which this Com mittee might
draw as you consider the revisions to the Alaska Code proposed in this new legislation.

On thewhole, I believe that“The Alaska Telecommunications Actof1995” provides a sound
basis for revamping the Alaska Code to permit efficient com petition and will help to usherin an era

of “new opportunities” in this state as ATU suggests.

l. Introduction

Theonly constant in telecommw ications today is change. In fact,asone observernoted, the
world is changing so fast these days thatthe person who says itcan'the done isgenerally interrupted
by someone doing it. We have come to think oftelecommunications, appropriately, as a form of
infrastructure which is as critical to today's expanding information economy as roads, airports and
shipping channels are to our traditional industrial economy. There have beenanumberofstudies
inrecentyears (some ofwhich | have been privileged to authororcoauthor) thathave demonstrated
beyond doubt thattelecommunications mattersin supplying tools for economic development. | note
that the Alaska 2001 Advisory Committee, chaired by Lt. Governor Ulmer, has nearly completed
such a study.

Butjustastelecommunications matters, so do public policy and regulation. This is because
so many ofthe firms that supply the vital telecommunications infrastructure are regulated. It is a
fundamental principle in our free economy that firms respond to incentives. Thus, the incentives
provided by the marketplace, or by regulation where necessary as a surrogate for marketplace forces,
are important. As the legislature, you have the opportunity to set the direction ofpublic policy in
this vital sector and to make certain that regulation provides the right incentives; in this case,
incentives to invest, to innovate and to supply quality service atappropriate prices. As com petition
intensifies, spurred by federal legislation as well as by actions you take here in Alaska, regulation
mustadapt to the new environment,

As | see it, in the brave new world, the information superhighway will not be some
monolithic structure, butrather“a network ofnetworks.” Both wired and wireless; terrestrial and

satellite. Many of these networks will ultimately be interconnected, with the public switched
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netwuik serving as the backbone of the new information superhighway system. The switched
network will likely have an important continuing role to play for many customers ir providing the
on-and off-ramps to the inform ation superhighway.

Furthermore, the lines between industries that have existed in the pastas a result ofpublic
policy and regulation will increasingly become blurred or will be erased altogether. Forexample,
in the future, the labels LEC, CAP and IXC will be meaningless. We will notthink ofwireline and
wireless as being two different industries, but rather as two different technologies for delivering
essentially the same services. Similarly, we are moving to a world where any of a number of
companies will be providing video, voice and data, regardless o ftheirorigins as cable companies
ortelephone companies. While the pending federal legislation will speed up this process, | believe
these changes will occurwhetherornotwe have anew Communications Act.

Regulatory policy should anticipate these changes and seek to balance the needs of
established providers, new entrants and users. In the words of the Alaska 2001 Advisory Com -

mittee's draft report to the APUC:

In markets where competition isfound to be in the public interest, state statutes and
commission regulations should be amended to provide for an orderly transition to
competitive markets ina manner that is fairto all concerned.

[ couldn't have said it better.

1. The National Environment

The past few years have been marked by a wide range ofactivity on the public policy front
in telecommunications. This activity includes the consideration, and now likely enactment, o f the
first complete overhaul offederal telecommunications law in over sixty years.

While a rewrite of the 1934 Communications Act is long overdue, Congress is simply
following the lead ofa numberofstate legislatures that have also enacted sweeping new telecom -
munications laws. These states include Nebraska, Illinois, Virginia, Tennessee, Florida, low a,
Georgia, Hawaii, Minnesota, North Carolina, New Hampshire, Texas, Utah and Wyoming. In

addition to these legislative actions, a large numberofstate regulatory agencies have acted on their
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own to facilitate the transition to competition. Notable among these are New York, Massachusetts,
Maryland, Nevada and Washington.

W hile the details o fthese initiatives may vary, theirgoals are the same — to bring requlatory
policy up to date and to provide regulatory agencies with the tools they need to cope with rapidly
changing markets. The approaches taken in otherjurisdictions range from radical (e.g-, Nebraska
which effectively deregulated telecommunications markets by legislation nearly a decade ago) to
more incremental (e.g-, lowa, which left more discretion with the regulatory agency).

The pending federal legislation is far-reaching, although it would leave a great deal of
implementation to the Federal Communications Com mission (FCC)and to federal/statejoint boards
consisting of FCC commissioners and state regulators who are selected by NARUC. W hile there
are some important differences between the versions passed by the House of Representatives and
the Senate (where Senator Stevens has played a key role in advocating Alaska'sunigue interests)
which will have to be worked out in a conference committee, it is striking how much agreement
there seems to be on the direction in which federal policy should go. Both bills remove the lines
between industries and open local and long-distance telephone markets to additional com petition.
Both bills require the interconnection ofnew entrants, but also provide for streamlined regulation
ofincumbents. It is also significant that the bills recognize that there are important differences
among telephone companies. The bills provide for waiversormodifications o fvarious requirements
where they are dt.ermined to be economically burdensome or technically infeasible if applied to
smaller companies which are not as diversified as the Bell Operating Companies and other large
holding companies in terms ofgeographical coverage or lines ofhbusiness. Itisimportantto note
that ATU would qualify for waivers under eithero fthe two bills; a pointto which | will return later
in my testimony.

Before giving you my thoughts on the proposed legislation, | want to emphasize the
importance ofmoving ahead here in Alaska. In the first place, there are unique circumstances that
exist in this state that should be reflected in telecommunications regulatory policy. This Com mittee
isin a far better position than a Congressional com mittee in Washington, D.C. (even with Senator
Stevenson it) to make certain that these circumstances are addressed in the transition to com petition.

Secondly, as sweeping as the final federal legislation is likely to be, it retains the concept ofdual
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jurisdiction. The states will continue to play important roles m developing and administering the
competitive policy setout in the legislation. In addition, the states retain complete control in a
numberofimportant areas, such as the setting o frates for local service.

You actually may be better off if you have established your ownpolicy in terms of
minimizing federal preemption.

Thus, I believe you can and should move ahead without waiting for the enactmento ffederal
legislation. Norshould you be bound in any way by the specific approaches to the various issues
taken in the federal legislation ... orin legislation adopted by other states for that matter. It may
be that some ofwhatyou do isultimately superseded by federal legislation orregulation. You can-
notdetermine thatoutcome. Whatyou can determine is whetherornot Alaska has the right public

policy forthe Information Age. | think the legislation which isbefore you moves things in the right

direction.

1. Putting the Alaska Telecommunications Act of 1995 intc Perspective

As |seeit, the proposed Alaska Telecommunications Actof 1995 (“the proposed Act") has
three essential components. First, it seeks to provide for fair com petition in establishing terms for
interconnection and for access to essential facilities. Second, it provides for streamlined regulation
ofnew and competitive services. And third, while retaining traditional rate-of-retum regulation, it
modernizes the regulatory treatmentofinvestmentand depreciation.

The proposed Act also provides for discounted rates to schools,health carefacilities and
other institutions.

In nearly every respect, the proposed Actappearstomove Alaska in the direction many other
states are already headed. In thatsense, it is hardly radical. If anything, the legislation could be
characterized as seeking only moderate or incremental change in the status quo. Forexample, 18
states have abandoned traditional rate-base rate-of-retum regulation for some form of price
regulation. Another 12 states have paved the way for the adoption ofprice regulation plans. Some

states have adopted even more streamlined regulation than is proposed here. W hile other states have
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taken different approaches to facilitating com petition, | believe that the reliance on interconnection
in the proposed Actis sound in light ofthe circumstances that existin Alaska.

lwould like to address each o fthese essential components in more detail. | will also suggest
some areas in which the proposed Act mighthe improved, including a couple ofpoints that concern

me and, ata minimum, should be clarified.
A. Interconnection of Competitors

The existing joint use and interconnection provisions of the Alaska Code provide a good
starting place for the implementation of competition. As | read these provisions, telecom -
munications utilities are already required to provide interconnection to otherpublic utilities as well
as to nonutilities where the APUC finds that interconnection to be in the public interest.

I would make four observations about this provision ofthe Code and aboutthe proposed
changes to it

First, the obligation to interconnectshould run both ways; thatis, itshould be symmetrically
imposed on all competitors. IfATU, forexample, is obligated to interconnect with a com petitor,
then that competitor should be required to interconnect with ATU. This symmetrical treatment is
importantin order to assure the interoperability ofcompeting networks and to ensure that customers
ofcompeting providers are able to reach each other,

Second, while some parties will undoubtedly urge you to go further by requiring ATU to
disaggregate its network, | am notpersuaded that circumstances in Alaska warrant such steps. The
critical requirement necessary to ensure competition is interconnection. It isnotapparentto me that
you need to go beyond that at this time. W hile otherjurisdictions have required unbundling, their
rules apply primarily to the Bell Operating Companies and to other large vertically-integrated
telephone companies (GTE, Sprint, Frontier, etc.). As | noted previously, in pending federal
legislation, Congress has provided for waivers ofvarious interconnection requirements for smaller
companies that are not similarly situated.

ATU, forexample,isnotnow in the long-distance business. It faces competitors who are

large, formidable players in that business, including AT& T and GCI/M CI/BT. These firms operate
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successfully in many markets around the world, offer a wide range of services and possess
substantial resources that will facilitate theirvertical integration into the provision oflocal telephone
service. In fact, these firms have the capability to bypass ATU 'snetwork completely to serve a wide
range o fcustomers. The legitimate needs ofcompetitors should he determined in part by who they
are and by theirrelative positions in all telecommunications markets. In the current environment in
Alaska, requiring the interconnection ofcompetitors is sufficient to permitlocal com petition.

Moreover, you have to be careful not ;o destroy whatl would term “the economies o fthe
firm " which might be the result ofrequiring ATU to disaggregate its local network. Making “it
gasier for competitors to compete may make “:t" harder for the incumbent to respond. The im-
balance can be even greaterwhere, as here, competitors can rely on theirown economies ofscope.
Removing the legal barriers to entry, providing for access to essential facilities, and requiring
symmetrical interconnection are the essentials for permitting expanded com petition.

Third, the proposed Actwould require thatthe costsofany modifications oradditions needed
to facilitate interconnection are borne by the competitors. In principle, this is unobjectionable.
However, to the extent that the utility making the modification oraddition may also benefit, then it
would be appropriate for some ofthe costs to bhe shared. Forexample, local telephone companies
benefitted from deploying the digital switches necessary to implement fully “equalaccess” forlong-
distance companies. In addition, this language should nothbe seen asa “blank check” thatcould lead
to increasing the costs ofinterconnection beyond whatisrequired by prevailing industry practices.

Fourth, | am unclear about the effect of conditioning interconnection on the absence of
“injury to the owner or other users of the facilities” and especially about removing the word
“substantial.” Ifthe intentofthe language isto ensure that interconnection itselfdoes notproduce
technical harm to the incumbent, does notdrgrade the technical quality ofservice to consumers and
does notrequire the incumbentto incur costs for which itisnotcompensated, | think the standard
issound.

However, if the language is read to require the APUC to consider whether com petition
generally might result in economic harm to apublic utility, | am concerned that such language could
be used by incumbent firms to block efficient competitors from obtaining interconnection. This

would, in my view, be an unfortunate result and, perhaps, an unintended result o fthis language.



However, there is a fundamental problem with the introduction ofcompetition into a market
where incumbent firms are rate-of-retum regulated. If a regulated public utility is denied an
opportunity to earn a fair return on its investment as a result of competition, the regulators have
abrogated an essential element ofthe traditional social compact. This dilemma is compounded if
the requlated public utility is constrained from restructuring its rates in the face ofcompetition and,
thereby, from making itselfwhole.

Otherjurisdictions have adopted price reqgulation asameansofprotecting ratepayers, shifting

more o fthe risk to shareholders, and giving the regulated firm atleastsome latitude to adjust itsrates

over time.
B. Streamlined Regulation

The streamlined regulatory framework contained in the proposed Actis similarto approaches
advanced or adopted in otherjurisdictions. At the heart ofthe changes is a recognition that, as
services offered by local telephone companies becom- competitive, those companies must be able
to price such services in a competitive fashion.

The key elements ofstreamlined regulation in the proposed Actare:

L. A procedure for classifying services (e.g-, as “subject to com petition”); and

2. Pricing flexibility (including contract pricing) for new services and services subject
to com petition.

lwould like to commenthbriefly on these important features.

Classification ofServices. As competition continues to develop, itis appropriate to tailor
regulation to fit the new circumstances. This means allowing the incumbent firm to respond when
competition exists for a particular service or group ofservices. The proposed Actwould define a
service subjecttocompetition as “a service where acustomermay purchase a substitute service from
anotherentity.” This is an appropriate standard for classifying competitive services and has been
adopted, and is being successfully implemented, in otherjurisdictions (e.g-, lllinois). It focuses on

the availability ofa substitute service and not on how many customers may choose to buy the
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substitute service (i.e.,a measure ofmarketshare). The main problem with the latterapproach is that
itactually penalizes the incumbent firm for being an effective competitor; or put another way, it
forces the incumbent to lose share by being unresponsive to customers’ needs in order to gain
regulatory flexibility.

As | read it, the proposed Actwould also permita public utility to file a request with the
APUC toreclassify acompetitive service from regulated to deregulated. The filing would have to
meet requirements established by the Commission with regard to the treatment of costs and
revenues, and the Commission would have 60 days to review the filing and eitheracceptorreject
it. This approach provides an appropriate mechanism for ultimately moving com petitive services
“below the line.”

It is also important thatfirms have the incentive to introduce new services. By providing for
stream lined regulation ofnew services, the proposed Actwill encourage regulated public utilities
to innovate. Moreover, this approach will prevent a competitor from holding up a new service
offering ofa rival in order to gain an advantage. W hile the proposed Act does not define “new
service,” the term can be presumed to mean a service thatis not now being offered. One concern
with the classification o fnew services is thata firm could withdraw an “old" regulated service that
is essential to eitherconsumersorcompetitors and attempt to substitute a new service which itcould
price as itchooses. As long as apublic utility cannot withdraw any comparable existing regulated
service without the permission ofthe APUC, thisconcern is mitigated, and streamlined treatment
ofnew services is fully justified.

| believe it is also desirable to limit the amount of time the APUC has to consider a
classification request. The thirty-day feriod provided in the proposed Act seems appropriate. This
should give the APUC adequate time to make its findings without allowing the process to become
bogged down with competitors’ objections. Once the Commission has begun to administerthis new
provision, itcan be expected to actively monitordevelopments inthe marketplace. The Commission
should generally be well aware of the presence of competitive alternatives and, thus, able to
complete itsreview ofa classification request within 30 days. The goalis to have com petitors fight

itoutin the marketplace rather than in the hearing room.
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Pricing Flexibility for New and Competitive Services. The proposed Actwould permit
a public utility to price new and competitive services flexibly, subject to streamlined regulatory
treatment. Prices could be setatwhateverlevel the utility — and the market — dictated as long as
the price covers the incremental costofproviding the service. Establishing a price floor based on
incremental cost is supported in the economic literature and is consistent with the direction that
public policy isgoing in otherjurisdictions. The purpose ofa price flooristo provide regulatory (in
addition to antitrust) protection against predatory pricing by a firm with market power.

The streamlined regulation of competitive services includes shorter notice periods for
establishing initial rates (30 days to the Commission and 15 days to the public), shorternotice for
changes to existing rates (10 days to the Commission) and the ability .o enterinto special contracts,
subject to filing a notice describing any such contract with the Commission within 10 days after the
effective date o fthe contract. The Commission retains the ability to investigate any rate filing and
to fine a public utility for rates thatare determined to be below the incremental costofproviding the
service in question. Similar streamlining has been adopted by many states over the last 10 years.

W hile competitors can be expected *o argue that incumbent firms should be kept under
tighterrein, | believe the legislation should seek to avoid, to the extentpossible, a regime where the
competition sets its prices hased on the posted prices ofthe incumbentand where competitors are
able to reprice services while tying up the incumbent in the regulatory process. Consider the
follow ing observation about local competition in the region served by Bell Atlantic made by an

executive at Marriott International, Inc. whom | interviewed earlier this year:

A's | see it, there are two problems with [regulation of local competition]: One
problem is thatthe competition fixes theirprices based on the level o fBell Atlantic's
regulated rates ratherthan theirown costs. The second problem is that Bell Atlantic
can'trespond competitively to theircompetition. That iscertainly a problem. We
have priced access nationwide from competitive access providersforour private-line
network [T]heirpricing is almost universally, exactly 10 percent below the Bell
Atlantic price. Exactly 10 percent. We have written a letter to the M aryland Public
Service Commission in which we describe our concerns about these com petitive
failures. We told the staffofthe Maryland PSC that its tariffing regime is a two-
edged sword, both edges ofwhich are inhibiting com petition: the tariffs restrict the
LEC'sability to compete and they simultaneously actas a standaid againstwhich the
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alternate carriers fix their prices. We wantprices based on true competition among
all suppliers, including Bell Atlantic.l

This is consistent with the views ofnearly 80 private- and public-sector users whom | have inter-
viewed during the last 5 years fora number o fstudies.

Users want competition. However, they want the existing providers to be free to compete
aswell Large users, in particulrr, highly value special contracts which permitthem to make the
kind ofarrangements with theirtelecommunications suppliers that they can make with practically
every othervendor with which they deal. Moreover, these users highly value the ability to move

quickly. As an executive at Safeway, the large grocery retailer, put it

When we want to roll something out, we want it to be strategic — fast without
announcing awhole lot to the world and, in particular, our competitors. [When our
suppliers are regulated] everybody in the world ends up knowing what you are doing
long before you are actually able to do it.2

The full benefits o fcompetitive markets willonly be realized ifregulation is appropriately
streamlined. Itis importantto make these changesnow so the regulatory ground rules are clear for

all parties in the future.
C. Regulatory Treatment of Investment and Depreciation

The proposed Act would also make important changes in the regulatory treatment of the
valuation ofproperty and the depreciation ofinvestment made by public utilities. The proposal
would establish a rebuttable presumption that once property has been included in rates, it is
presumed to be allowed for ratemaking purposes. This approach is becomi ig standard in utility

regulation across the country. Its purpose is to reduce the likelihood of disallowances based on

See John Haring and Harry M. Shooshan HlI, Universal Competition in the Supply ofTelecommunicaliom
Services: Eight Customer Perspectives, February 8, 1995, p. 36 (intervievwith Gary L. Helwig, Director of
Telecommuniications Planning and System Design, Marriott Intermatioal, Irc.).

Haring and Shooshan, p 12 (intervievwith Jerry 1. Resterfield, Director, Information Systems, Safeway,
Irc).
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retroactive review by regulators. V hile itis often said that “hindsightis 20-20," the fact is that firms
willnot make investments in new .echnology and new services ifthey risk Having those investments
disallowed by regulators after the fact; thatis, once the investment has already been factored into
rates that the utility is law fully charging. Given the heightened risks resulting from expanded local
competition, public utilities that also face the risk of disallowances will be likely to make only
minimal, “safe” investments. As aresult,consumers who rely on that utility may find themselves
with fewerchoices in the shortrun and even declining service quality in the long run. The proposed
language would putthe burden ofproofon the Commission ifitchose to disallow such investment
forany reason.

Regulation hasalso controlled the rate atwhich a utility's investmentcan be recovered in the
prices it charges consumers. This has been accomplished through a setofcomplicated formulas
relating to estimatesofhow long plantw ill be “used and useful.” Because telephone plantis subject
to federal and state regulation (it is used to provide both interstate and intrastate services), the
depreciation rules that govern telecommunications utilities in Alaska are setby both the FCC and
the APUC. The proposed Actestablishes arebuttable presumption that the rates and methodologies
accepted by the FCC should apply to telecommunications utilities in Alaska. In general, the FCC
hasmoved more quickly than the statesto adoptdepreciation rules thatare consistentwith changing
markets and changing technology. W hile | have not had the opportunity to review the APUC's
record in this area, | believe that taking the necessary steps to “unify” the regulatory rules relating
to depreciation moves policy in the right direction. These steps are importantifincumbentfirms are

to be permitted a reasonahle opportunity to recover the investments they have already made before

competition intensifies.

IV. Summary and Conclusion

Overall, I believe “The Alaska Telecommunications Actof 1995" moves public policy in the
right direction. It provides for incremental, ratherthan radical change and represents a measured
approach to modernizing telecommunications regulation in Alaska. The proposed Act seeks to

achieve fair competition, especially in light o f the relative capabilities of the major players. It
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recognizes the need for streamlining regulation and for ultimately withdrawing it altogether as
markets become increasingly competitive. As such, the proposed Actis certainly consistent with

developments elsewhere and with sound public policy.
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With Louise A. Amheim. “Public Broadcasting.” Prepared for the Benton Foundation
Project on Communications & Information Policy Options. Washington, D.C. January 1989,

With Charles L. Jackson, Jeffrey H. Rohlfs and Louise Amheim. Home VideoProgram—
ming: How Secure From Piracy? A Comparison ofVCRs, C-Band Satellite Service,
Wireless Cable, Cable, and MDS. Prepared for MetroTEN Cablevision. Washington,
D.C. July 1988.

With Charles L. Jackson, Jeffrey H. Rohlfs and Susan W . Leisner. ONA: Keeping The
Promise. A study commissioned by Bell Atlantic. Washington, D.C. May 1988.

“Cable’s Changing Tune on Competition.” CableVision. February 1, 1988,

W ith Charles L. Jackson, Jeffrey H. Rohlfs and Louise A. Amheim. Opening The
Broadband Gateway: The Need For Telephone Company Entry Into The Video Services
Marketplace. Prepared for the United States Telephone Association. Washington, D.C.
November 1987.

W ith Charles L. Jackson and Louise A. Amheim. “Tough Calls, Close Calls, Protocols."
Prepared for BellSouth Corporation. Washington, D.C. August 1987,

With Erwin G. Krasnow. “Congress and the Federal Communications Com mission: The
Continuing Contest for Power.” COMM/ENT, Hastings JournalofCommunications and
Entertainment Law, University of California. Vol. 9, No.4. San Francisco, California.

Summer 1987,

W ith Jeffrey H. Rohlfs. Economic Analysis ofConcentrated Ownership ofCable Systems.
Prepared for the M otion Picture Association ofAmerica. Washington, D.C. July 18,
1986.

“No to Must Carry; Yes to Copyright Reform.” Broadcasting Magazine. October 7,
1985.

With Erwin G. Krasnow. “New Checks, Balances Affect FCC Policy-making.” Legal
Times. Washington, D.C. April 8,1985. Reprinted in Congressional Record. April 24,

1985 at S4720.

Editor. Disconnecting Bell: The Impact ofthe AT & T Divestiture. Pergamon Press.
Elmsford, New York. 1984.

“The Bell Breakup: Putting It In Perspective.” Disconnecting Bell: The Impact ofthe
AT&T Divestiture. Pergamon Press. EImsford, New York. 1984,
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With Thomas A. Muth. “Renewal. A Risky Business." Cable Television Business.
Vol 20, No. 14. July 1, 1983.

With Charles L. Jackson. The Financial Interest and Syndication Rules: PublicHarm
and Consumer Loss. Shooshan & Jackson Inc. Washington, D.C. 1983.

“Sports and Cabhle Television: Blessed by a Bandage ofCold Cash.” Update. Vol. 7,
No.2. American Bar Association. Chicago, llinois. Spring 1983,

With Charles L. Jackson. Radio Subcarrier Services: How To Make Dollars and Sense
Out ofNew Business Opportunities. COM/TECII Report. Vol. 2, No. 1. National
Association ofBroadcasters. Washington, D.C. May 1983,

“Telecommunications Competition: How We Got There & Where We Are Going.” Pro—
ceedingso fthe Twenty-fifth [EEE Computer Society International Conference.
September20-23, 1982, IEEE Computer Society Press. Silver Spring, Maryland. 1982,

W ith Catherine Reiss Sloan. “FCC Media Ownership Rules: The Case for Repeal.”
Journal ofCommunication. Volume 32:4. Autumn 1982,

W ith Charles L. Jackson and Jane Wilson. “Alternative Methods ofExtending Public
Radio Coverage."” Prepared for the Corporation for Public Broadcasting. March 1982,

W ith Charles L. Jackson. Cable Television: The Monopoly Myth and Competitive
Reality. Prepared for the National Cable Television Association. Washington. D.C.
1982.

With Charles L. Jackson, Stanley M. Besen and Jane Wilson. Cable Copyright and
Consumer Welfare: The Hidden Cost ofthe Compulsory License. Shooshan & Jackson

Inc. Washington, D.C. 1981,

W ith Charles L. Jackson and Jane L. Wilson. Newspapers and Videotex: How Free A
Press?. Modem Media Institute. St. Petersburg, Florida. 1981,

With Charles L. Jackson. “The Battle To Control What You W ill Get From Your
Computer.” Washington Post (Outlook). Washington, D.C. August24, 1980. Adapted
from “Home Information Center: NewspaperOn Television.” St. Petersburg Times

(Perspective). St. Petersburg, Florida. June 22, 1980,

“Television: '... and that's the way itwas ....'" Georgetown Magazine. Washington,
D.C. January-February 1979,



Harry M. Shooshan 111 NHMITLL TU 2L \KIM \IU I

Page 11

“Options for Broadcasting and Public Broadcasting.” Options Papers. House'Interstate
and Foreign Commerce Comm ittee. Print 95-13.

“Public Broadcasting: A Congressional Review.” Public Telecommunications Review.
Vol 5 No.3. 1977,

Co-author. Cable Television: Promise versus Regulatory Performance. House Interstate
and Foreign Commerce Comm ittee. January 1976.

“Confrontation with Congress: Professional Sports and the Television Anti-blackout
Law.” Syracuse Law Review. Vol 25, No. 3. 1974,

“Congressional Oversight: The Ninety-Second Congress and the Federal Communications
Commission.” HarvardJournal on Legislation. Vol 10. February 1973. Reprinted in
Federal Communications Bar Journal. Vol 26 No.2. 1973.

SPEECHES

“State Regulation and the Information Superhighway.” Session speaker at Infrastructure:
The Frameworkfor Development, sponsored by the Federal Reserve Bank ofAtlanta and
the Policy Research CenterofGeorgia State University. Atlanta, Georgia. June 15, 1995,

“Providing for Universal Service ina Competitive Environment.” Presented to the KM B
Video Journal Conference on Regulatory Devolution and Its Impacton Telecommuni-
cations. St. Petersburg, Florida. April 28, 1995,

“Local Competition in Telecommunications: Public Policy Issues and Options.” Pre-
sented at Market and Technological Convergence: Implicationsfor Regulation, Public
Utility Research Center Annual Conference, University ofFlorida, Gainesville, Florida
April 27, 1995,

“Local Competition: Thoughts on Cutting the Pie.” Presented to the Tennessee Telephone
Association. Callaway Gardens, Pine Mountain, Georgia. April 18,1995,

“Reshaping the Firm and Regulation in Competitive Markets."” Speech to the 15th Annual
Telecommunications Conference, Organizational & Regulatory Change, sponsored by
The James C. Bonbright Utilities Center— Terry College ofBusiness ofthe University of
Georgia and The Georgia Public Service Commission. Westin Peachtree Plaza, Atlanta,

Georgia. March 27, 1995,
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“Universal Service and the $20 Billion Problem: Making the Transition to Local Com -
petition.” Presented before the Telecommunications Reports Second Annual Conference,
Universal Service '95. Sheraton Carlton Hotel, Washington, D.C. January 19, 1995,

“Who Wants and Who Gains from Telecommunications Restructuring.” Roundtable
discussant at "Toward a New Regulatory Paradigm, " Innovative Regulation as a Pre —
requisitefor Competition in Utility Industries, Twenty-Sixth Annual Conference, Institute
ofPublic Utilities, The Eli Broad Graduate School of Management, Michigan State
University. Williamsburg, Virginia. December 14, 1994,

“Asset Management, Planning and Investment in Competitive Markets: Regulation M at-
ters.” Presented to USTA Capital Recovery Seminar. Phoenix, Arizona. September 12,
1994,

“Telecommunications Infrastructure: A Link to Economic Development.” Speech to
Business and Community Leaders Meeting hosted by GTE to announce World Class
Network. Tampa, Florida. June 88,1994,

“Competition versus Regulation — A Vision forthe Future.,” Keynote address at the 87th
Annual Convention ofthe Florida Telephone Association, Fast Forward to the Future.
Ocean Grand, Palm Beach, Florida. June 6,1994.

“Assessing LEC Price Caps: Where We Should Be Headed.” Presented before the Tele—
communications Reports LEC Price Caps Conference. Ritz Carlton Hotel, Washington,
D.C. May 17,1994,

“Local Competition: The U.S. Experience.” Presented at Communications, Law and
Policy: Current Issues, a national symposium sponsored by the Law Society of Upper
Canada and the Canadian Bar Association. Ottawa, Ontario, Canada. May 6, 1994,

“Regulation and the Market Place in the Convergence Era — Responding to the Needs of
the Users and Consumers.” Reinventing State Regulatory Structures in the Convergence
Era. What Model Can Work Best? And Why? An Exchange ofViews Conference, Vol.
10,No.50fthe KM B Video Journal. The Don CeSar, St. Petersburg, Florida. May 2,

1994,

W ith John Haring. “Cost-of-Capital Adjustments in a Price-Cap Model.” Paperprepared
for presentation at New Mexico State University, College o fBusiness Administration and
Economics, Center for Public Utilities, Current Issues Conference. Santa Fe, New

Mexico. March 13-16,1994.
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“Overview — Redefining Universal Service.” Telecommunications Reports Universal
Service Conference. Washington, D.C. February 1, 1994,

“Industry and Washington Updates.” The Future ofInteractive Communications, San
Diego Communications Council Conference. San Diego, California. December 16,1993,

“Reconciling Divergent User Needs and Regulatory Policy.” Twenty-Fifth Annual
Conference, Institute of Public Utilities. W illiamsburg, Virginia. December 13, 1993.

Panelist, “State Regulatory Responsibilities and New Opportunities in the Age of
Restructuring and Uncertainty.” The KM B Video Journal, The Eleventh Invitational
Conference. St. Petersburg, Florida. November 30, 1993,

“Competition and the Obligation to Serve; the CostofUniversal Service.” National
Association o fRegulatory Utility Commissioners, 105th Annual Convention and Regu-
latory Symposium, “Meeting ConsumerDemands as Competition Grows.” New York,
New York. November 15-18, 1993,

Responder, “Public TV and Public Access: Bringing Home the Electronic Highway.
Symposium jointly sponsored by the Lyndon Baines Johnson Library, the LBJ Schoolof
Public Affairs, the Public Broadcasting System and the Alliance for Public Technology.
Austin, Texas. November5, 1993,

“Evolving Technology Equals Emerging Competition Squared.” Remarks presented
before the Ohio Telephone Association, 98th Annual Conference. Cincinnati, Ohio.
September21,1993.

W ith John Haring. “The $§20 Billion ImpactoflLocal Competition in Telecommuni-
cations.” Presented at the National Association ofRegulatory Utility Commissioners
Symposium. San Francisco, California. July 28, 1993,

“Has Traditional Regulation Outlived its Role in Telecommunications?” Presented at
New England Conference ofPublic Utilities Commissioners, 46th Annual Symposium.
The Balsams, Dixville Notch, New Hampshire. June 29, 1993,

“A New Public Policy for Changing Markets and Technology.” Remarks at the Florida
Telephone Association 86th Annual Convention. Belleview Mido Resort Hotel,

Clearwater, Florida. June 8,1993.

“Telecommunications Public Policy: How We Got Here.” Panelist at United States Tele-
phone Association Congressional Staff Seminar, The Public Policy Challenge: Adapting
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Regulation to Changing Markets and Technology. W illiamsburg, Virginia. June 3-4,
1993,

Panelist, “The Wireless World and Its Relationship to the W ireline Infrastructure.” The
KBM Video Journal. St Petershurg, Florida. April 19-21, 1993,

“Challenging Times ... Achieving OurRegulatory Goals.” Speech presented to GTE
Telephone Operations — South Area Key Management Meeting, Challenging Times...
Challenging Issues. Tampa, Florida. March 17, 1993,

“A Competitor's View of Market Opportunities.” Panel moderatorat United States
Telephone Association's National Issues Conference, Responding to Competition.
Washington, D.C. February 17, 1993.

“Telecommunications Infrastructure: Responding to Customers' Needs.” Panelist, KM B
Video Journal — Ninth Invitational Conference. Innisbrook Conference Center, Tarpon
Springs, Florida. October29, 1992,

“The Future of Telecommunications in the Inform ation Age.” Speech presented to the
GTE South Area Public Affairs Conference, Business As Usual: NOT!. Haines City,

Florida. October 6, 1992,

“Strategy for the 21st Century: Diversifying in a Competitive Marketplace.” Presented
before the National Association ofBroadcasters Television Group Executive Forum,
Washington, D.C. October2, 1992,

“Incentive Regulation: Where, Why and How."” Presented before the 15th Annual
Conference ofRegulatory Attorneys. Columbus, Ohio. May 6, 1992,

“Telecou...iunications Infrastructure in the 1990s: The Role ofthe Public Switched
Network.” Presented before the National Council ofState Telephone Association
Executives. Colorado Springs, Colorado. May 4, 1992,

“Electronic Highways: Providing the Telecommunications Infrastructure for Pennsyl-

vania's Economic Future (A Study Prepared for the Pennsylvania ChamberofBusiness
and Industry by NERA and Price Waterhouse), Distinctive Features and Key Findings.”
Presented before the Institute ofPublic Utilities, Twenty-Third Annual Conference.

W illiamsburg, Virginia. December 10, 1991,

“The Changing Scene of State Regulation: Trends and Implications.” Presented at a
public forum conducted by the Wisconsin Public Utility Institute, University o f
Wisconsin-Madison campus. Madison, Wisconsin. December 6, 1991,
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“Understanding the Role ofCommunications in an Inform ation Economy and Inform ation
Society.” Presented before the Annual Seminaron Foreign Policy, JuniorCouncil on
World Affairs. Cincinnati, Ohio. November23, 1991.

“The Revolution in Communications and the Challenges for Peace, Democracy and
Economic Progress.” Presented before the Issues for Business Luncheon sponsored by the
Cincinnati Councilon World Affairs and hosted by Star Bank. Cincinnati, Ohio.
November22, 1991,

With John Haring. “Economic Policy AnalysisofCable Compulsory License.” Presented
before the Board ofDirectors ofthe Motion Picture Association of America. Los Angeles,

California. October22, 1991.

“Telecommunications Infrastructure: Building the Electronic Highway for the 21st
Century.” Presented before the GTE Common Ground Workshop. Madison, Wisconsin.

October 88,1991,

“Electronic Highways: Bringing America Together.” Presented before the Mid-America
Telecom Showcase & Seminar. Kansas City, Missouri. October7, 1991,

“Cable Television Companies and Telcos: Customers or Competitors?” Presented to
Northern Telecom's Business and Consumer Marketing Forum. Tucson, Arizona.
October2, 1991.

“Competition & Change in Europe's Telecommunications Markets.” Panel discussion at
Third Economist Conference. London, England. September 16,1991,

“Modernizing Regulation: The Incentives for Investmentin Telecommunications Infra-
structure.” Presented before the 69th Annual Convention ofthe Georgia Telephone
Association. Savannah, Georgia. June 18, 1991,

“Telcos and the Information Economy: Meeting the Challenges ofthe 1990s.” Presented
before the Wisconsin State Telephone Association, 81st Annual Convention. The Abbey,

Fontana, Wisconsin. May 21, 1991,

“Beyond Incentive Regulation: The Challenge Facing Telephone Companiesin Com -
petitive M arkets.” Presented before the Tennessee Telephone Association. Hilton Head,

South Carolina. April 11, 1991,

“Benefits of Lifting the M FJ Restriction on Information Services.” Remarks before the
MFJSymposium sponsored by the Public Utility Commission ofOhio. Columbus, Ohio.

January 25,1991,
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“Worldwide and Domestic Economic Development Through Communications.” Pre-
sented before the Lt. Governor's Conference on Telecommunications, sponsored hy the
Indiana DepartmentofCommerce and the Indiana Telephone Association, Inc.
Indianapolis, Indiana. November29,1990.

“Telecommunications Infrastructure: A Framework ForPublic Policy Analysis.”
Remarks prepared for Bellcore's Seventh Issues Management Fall Conference. Florham

Park, New Jersey. October 1, 1990.

“Changing Technology and Converging Markets: U.S. Telecommunications in Transi-
tion.” Presented at The Integration ofTelecommunications and Broadcasting Conference
sponsored by The Economist Conference Unit. London, England. September 17-18,
1990.

Remarks on Telecommunications Infrastructure. Prepared for the Northeast-M idw est
Institute Leadership Council. Washington, D.C. September 13, 1990.

Panel discussion on the nature ofthe relationship between telecommunications and state
economic development. The CouncilofState Governments' Eastern Regional Con-
ference. Manchester, New Hampshire. July 31, 1990.

W ith John Haring. “The Demand for Inform ation Services and the Case for Regulatory
Reform in Telecommunications.” Presented to the Bellcore/Bell Canada Industry Forum.
Hilton Head, South Carolina. April 1990,

With Jeffrey H. Rohlfs. “W ill Price Caps Correct M ajor Economic Flaws in the Current
Regulatory Process?.” Presented atthe Twentieth Annual Williamsburg Conference.
W illiam sburg, Virginia. December5-7,1988.

“Exercise of Congressional Influence Vis-a-vis the FCC and Judge Greene: Some
Changing Relationships.” Presented atthe Northern Telecom Law Department Seminar.

Pebble Beach, California. May 13-15, 1988.

W ith Jeffrey H. Rohlfs and Susan W . Leisner. “The Negative Effects ofTax Reform on
the Telephone Industry: Making Up the $15 Billion Difference.” Presented at the Fif-
teenth Annual Telecommunications Policy Research Conference. Airlie, Virginia.

September27-30, 1987,

“Mass Media and the First Amendment: Separate but Unequal.” Presented to the
Association for Education in Journalism and Mass Communication 1984 Convention.

Gainesville, Florida. August 1984,
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Remarks prepared for the CBA Legislative Workshop. 1984,

Remarks prepared for the National Com mission on Free and Responsible Media.
Washington, D.C. February 28,1984,

“Local Distribution in the New Telecommunications Era: Nature and Extentof
Regulation.” Presented to the Workshop on Local Access: Strategies for Public Policy.
Ad Hoc Committee on Access. Chase Park Plaza Hotel. St. Louis, Missouri.
September 14-17, 1982,

“Cable and Enhanced Services: Legaland Regulatory Barriers.” Presented to EASCON
'81. Washington, D.C. November 18,1981,

“From the Crystal Ball to the Real World.” Presented to the 1981 Convention ofthe
Associated Press Managing Editors. Toronto, Ontario, Canada. October 20, 1981.

“A New Federalism: Federal/State Regulation in the Competitive Era.” Presented to the
Seventh Annual Rate Symposium ofthe Institute for the Study o fRegulation. Kansas
City, Missouri. February 9, 1981,

Remarks prepared for the Technical Committee on Media ofthe White House Conference
on Aging. New York. January 14,1981,

September22,1995
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Executive Summary

Mr. Chairman, Members of the Committee
Thank you for this opportunity to discuss HB 346.

My name is Mark Foster. | served in the consumer and engineering seats on
the Alaska Public Utilities Commission from 1990 through the end of 1993
| was President ofthe Western Conference of Public Utility Commissioners
and Chair of the Telecommunications Committee.

Since then I have been involved in a variety of consulting engagements
Including natural gas feasibility studies, electric generation and transmission
studies, and work for GCI, ATU and commercial customers.

Today, | appear on behalfof ATU.

Overall, HB 346 represents an incremental first step:

e away from a “command and control” regulatory structures based on
statutes which have remained substantially unchanged since the 1970's

« toward the 1990’s where telecommunications markets are becoming
Increasingly competitive, and legislators and regulators across the
country are streamlining regulation to create incentives to invest.

This bill streamlines the regulatory process in an attempt to provide for fair
competition and allow competitors to fight it out in the marketplace, not in

the hearing room.

As a former Commissioner, | find one of the more troubling aspects of
regulation is the question of cost effectiveness. | am familiar with cases
where the regulatory process led to hundreds of thousands and in some
cases millions of dollars being spent on staff, consultants and lawyers to
fight pitched hearing room battles that yielded few benefits.

This regulator?/ burden is ultimately paid for by all of us through higher
rates and regulatory incentives which discourage innovation and

Investment.

MAFA 26-Sep*95
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Given Alaska’s unique geography and our increasing connection to a global
economy, reforms aimed at reducing regulation and providing a vital robust
telecommunications sector are vital.

This bill takes some important steps along that path by:
e reducing unnecessary regulation o
e allowing consumers and not the government to pick winners and

losers

What is does not do: N _ _
* It does not guarantee competitive outcomes; it reduces regulation

and lets the market determine the winners and losers.

* |t does not guarantee that rates will remain unchanged; as
competitive markets emerge, rates that have historically been
subsidized are likely to experience upward pressure.

The legislation J)rovides opportunities for success and failure for both
competitors and consumers.

MAFA page 2 26-Sep-95
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Sectional Highlights

Consistent with the legislature’s approach ir. long distance competition, the
proposed legislation provides the APUC with discretion andflexibility to
deal with changing circumstances.

Section 2. Findings o _ _
These findings are based in part on the findings the legislature developed in
1990 in conjunction with long distance competition. (AS 42.05.800)

Section 3. Common.Carrier _ _ _
This section is amended to make it consistent with other sections of the

statute concerning rates —the “just and reasonable” standard.

Section 4. _AS 42.05.191. Format of Orders _

This amendment requires the commission toformat its orders to clearly
state its factual findings and legal conclusions. This is common practice at
many state commissions. It provides the public with a better understanding
ofthe basis ofthe Commission’s decisions.

Section 6 & 7. AS 42.05.301 & 306 Discrimination in Service/ Discounts

for Public Purposes _ S
8301 () is the general rule against undue discrimination in service.

§301(b) allows the utility to offer a new service on atrial basis to selected
customers. This allows the utility to do field testing (engineering and
mark_etm%) of new services to target groups prior to any requirement to
provide the new service to all customers.

§306(b) allows the utility to offer reduced rates to schools, universities,
libraries, health care facilities, museums, public broadcast stations, public
safety facilities, and other public institutional communications users.

| am concerned that the existing statutes effectively preclude the utility from
offering discounts to schools for Internet access lines. Keep in mind, that if
the school cannot otherwise afford the service, by offering the service at a
discount, the utility can spread its fixed overhead over more customers and

all ratepayers benefit.

MAFA page 3 26-Sep-95
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Secti.on 8-&9; AS 42.05.311(3) Joint Use & 311(b.).IntercQime.ciion;
There are two hasic questions In these statutory provisions:
L Under what conditions should joint use and interconnection be
allowed?
2. Who should pay for the changes involved?

Who should pay? The language proposed here in 311(b) simply copies the
existing Iangua%e from 311(a) and states that the entity requesting
modifications should pay for those modifications.

Under what conditions should joint use and interconnection be allowed?
The proposed amendment would allow interconnection when the
Interconnection was not detrimental to the utility, existing customers or
existing services.

Sections 10 & 11. AS 42.05.321 Commission role in settling

Interconnection disputes. _ .
In the event of disputes over interconnection, the Commission may
ntervene to;

e require interconnection when the interconnection is not
detrimental to the utility, its existing customers or existing
services and

e settle disputes over price.

Section 12, AS 42.05.361 Filing and Inspection of Contracts:

In general, all rates and contracts offered by a utiIit?/ are required to be on
file with the APUC. In competitive markets, this allows competitors to not
only see the move ofthe regulated utility ahead o ftime, but allows them to
use the regulatory process to slow down and in some cases render
ineffective legitimate competitive activity and first mover advantages.

The proposed change would allow a utility to negotiate and execute a
contract for competitive services prior to disclosing the terms and
conditions to the APUC and competitors. This would allow a practice that
is similar to those in place in Colorado and Wisconsin.

MAFA page 4 26*Sep-95
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This is especially important where a requlated utiIitK IS in competition with
an unregulated entity. The unregulated entity can change prices and
negotiate contracts without any requirement forprior approval by a third
party. This amendment would bring regulated and unregulated firms closer
to parity in competitive markets.

Section 13 AS 4205,39-1 Discrimination in Rates: _
In general, the statute prohibits “undue discrimination.” This standard
allows for “due™ discrimination, i.., discrimination based on some

defensible rationale.

The proFosed language explicitly identifies practices that are considered
allowable as “due discrimination.”

This section provides explicit statutory authority to the Commission to
support policies developed under the old “liberally construed” authority
which must now be reexamined under the “reasonably implied” authority
passed last session by the Legislature.

Seryice.subject to competition

This establishes the allowable price floor at the incremental cost of
providing service to protect monopoly customers against cross-subsidy and
prolteé:t competitors against predatory pricing. Examples of this practice
Include:

Homer Electric Association re: Kenai Peninsula Refineries
Alaska Electric Light & Power re: Juneau Area Mining Projects
of Affiliated Interests

Alascom re: Private Line and Special Contracts

Local Exchange Carrier re: Special Access

ATU re: competitive services (voice mail, centrex)

In summary, the Commission has historically allowed utilities to price down
to the incremental cost when a service was subject to competition. The
proposed language would provide explicit authority for that practice.

New service _ _ _
Where new services are introduced, this would allow them to be priced at or

above their incremental cost. Under the old regulatory regime, new services

MAFA page 5 26-Sep-95
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were priced on a fully distributed cost basis, which may have been too high
to develop a new market. Consequently new services may not have reached
their full revenue potential or in some cases even introduced. By allowing
pricing flexibility, the utility can take advantage of price points where more
customers will purchase the service. This provides a “win-win” situation
for the utility. It generates more revenue and a higher contribution toward
common costs which helps keep other rates lower than they would have

been otherwise.

This provides the utility with an incentive to introduce new services and
develop new markets.

Waive.,the n_Qnrecuiiing.char?es

The Commission has routinely granted requests to waive the nonrecurring
charges for nonessential services as part ofa promotional offerin?.
Matanuska Telephone Association has often waived the sign-up Tees for
custom calling features (call forwarding) as part ofa promotion to get more
customers to sign up for these value-added features. This amendment
would provide explicit statutory authority for that practice and expand it to
include competitive services.

Ne.w service, on a trial basisto selected customers

This would explicitly provide statutory authority to allow utilities to offer
new services on a trial basis to selective customers. This will encourage the
introduction of new services and products and greater experimentation by
the utility in its efforts to meet the needs of its customers.

S&gfiQiis.|4.8.15; AS 42.05411 New or revised tariffs for
SfiDdgfis.Subjcct to Compé&dilioii;

Firms need flexibility to respond to the marketplace. To beprovided an
opportunity to compete, firms simply cannot wait for the regulatory process
to chum through paperwork under old outdated time frames.

The proposed timeframes for competitive services provide modest
reductions from existing statutes and are reasonable in light of what the
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Commission adopted for the Alaskan long distance market and what has
been in place in other states since the mid-1980s in some cases.

S.ection]-k-ASJ2xQ5,421(a);..Stispenskon of tariff filings.
These sections limit the time period that the APUC can hold a filing in

“suspension™ before it Is either rejected, modified, or approved.

The proposed language would limit that period to six months for rule
changes.

|t would limit revenue requirement and rate design to six months before the
Interim requested rate went into effect, and twelve months hefore the
permanent rate went into effect.

The basic time frames have not changed in this section. The Commission’s
alu_th_onty Jo extend the time a filing can be held in “suspension”is
eliminated.

This is particularly important given the Commission’s historr. Under the
existing statutes, the Commission’s authority to suspend a filing five times,
constituting a 22-month suspension was upheld in court. This Is an
unreasonable regulatory burden for any firm, especially in light of the pace
ofchange in telecommunications markets today.

Section 17."ASA2.05,426 New_or Competitive Services.

S-ulUicpi-tflLCom p£titiQiLD-£tennm atiQn

In respond to a utility request, the Commission is required to make its
determination about whether a service is subject to competition within 30
days ofthe filing. Ifa service Is subject to competition, this still ?ives
competitors at least 30 days notice that a utility is seeking flexibility in a

particular market.

Is this enough time for the Commission to make a determination? Based on
historic practice, this appears to be within the reasonable range.
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The Commission has already made determinations about the
competitiveness oftelecommunications markets. Examples special access,
Centrex, and voice mail markets. These determinations did not take a lot of
time. Keep in mind, the burden still rests with the utility to make its case by
filing information which demonstrates to the Commission that a service is

subject to competition.

Just_and Reasonable Findings
The Commission still has SIX months to make its findings regarding the
appropriateness of the terms and conditions of a new or competitive service.

Request for Deregulated Treatment

The utility may file to offer a service that is subject to competition as a
deregulated service. The Commission is required to adopt regulations
governing the reclassification ofa service from regulated to deregulated.

S.egtion 18, AS 42.05.43 _6_Rates for New or Competitive Services.

This section requires that the rate for a new or competitive service shall be
at or above the incremental cost of providing the service to ensure that the
service makes a contribution toward common costs.

Ifthe Commission, after investigation and hearing, finds that a rate is below
the incremental cost of service, it is [8QUIred to ask the utility to defend
itselfagainst a fine for offering the service below cost!

This risk of fines and public notoriety provides the utility with a powerful
incentive to price services above their incremental costs; protecting
customers from cross-subsidy and competitors from predatory pricing.

Section 19. AS 42.05A41 Valuation of property
The new subsection (d) establishes a rebuttable presumption that once
property has been included in rates, it is presumed to be allowable for

ratemaking purposes..

This provides an incentive for the Commission and intervenors to make
their case about whether a particular investment should be included in rates
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when it is first included in a rate case. When an item is first included in a
rate case, the utility still carries the burden of proofto justify the item as
reasonable. After an item has been allowed into rates, the entity seeking to
exclude an item from rate base carries the burden of proof.

This keeps the utility from continually having the carry the burden of proof
to justify items that it has previously justified.

Section 2fLAS-42JLL 421 Depreciation Rates

This subsection establishes the rebuttable presumption that the depreciation
rates and methodologies accepted by the Federal Communications
Commission are reasonable. The costs involved in keeping different books
for both the State and Federal regulators is not likely to be worth the effort.
Nonetheless, intervenors still have the opportunity to challenge the FCC
regulation and demonstrate another system will benefit the public.

Section 21. AS 42.05.671 Competitively Sensitive Information

This explicitly requires cost and marketing information for new and
competitive services to be treated as privileged records that are not
generally available for public inspection, except for “in camera” review.

Section 22.- AS 42.Q5.99 _Q_JMinition of Subject to Competition

A new definition is added to establish the legal standard for when a service
Is considered competitive. When a customer has an opportunity to purchase
a substitute service from another entity, the service is considered
competitive.

This is consistent with several Commission decisions:
Aiascom Private Line
ATU Voice Malil
ATU Centrex

In addition, the Commission has allowed rate flexibility for special access
for several LECs.

MAFA page 9 26-Scp-95



Testimony on HB 346 Heating Scheduled: 27-Sept-95

Providing flexibility to the Commission to examine markets as they become
competitive is the best way to meet the goal of drafting legislation that will
stand the test of time and not become obsolete or unduly advantage one
party over another. Attempts to develop a detailed definition which reflects
the fashion ofthe day are more likely to generate future requests for
statutory modifications.

MAFA page 10 26-Sep-95
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Summary

Because telecommunications utilities supply a critical service for most
sectors of the economy, the performance ofthe telecommunications sector
has an important influence on the performance of the entire economy.

The performance ofthe telecommunications sector, in turn, is influenced
heavily by the regulations imposed on the utility firms.

Progress on regulatory reform for telecommunications is long overdue in
Alaska. Without regulatory reform, the performance of die entire economy
may well be diminished.

Overall, this bill represents an incremental first step toward:
» streamlining regulations
» providing positive incentives to the industry to invest in new and

competitive markets
* providing protections for consumers and competitors.

Thank you.

| am happy to answer any questions you may have.

MAFA page 1 26-Scp-95



EXPERIENCE

1994-current

1990-1993

1989

1986-1989

1984-1986

EDUCATION

1983-1987

1983

PROFESSIONAL

Mark A. Foster

P.O. Box 200587
Anchorage, Alaska

(907) 272-0207

99520

Associates
Alaska

Mark A.
Juneau and

Foster &
Anchorage,

Principal

Public Utilities Commission

Alaska

Alaska
Anchorage,

Commissioner

Salem Technical Services/Raytheon
Anchorage, Alaska
Senior Engineer

Engineering Department, City of
Fairbanks, Alaska
Engineer |Il, Engineer |
Ebenal General, Inc.
Fairbanks, Alaska

Vice President, Project Manager

University of Alaska, Fairbanks
Graduate studies in Arctic Engineering a
Stanford University, B.S., Civil
LICENSE

Professional Civil Engineer, State of Alaska

(MAEA)

Support Services
Fairbanks
nd Operations Research

Engineering

, CE 7742



Mark A. Foster
Page 2

PROFESSIONAL EXPERIENCE
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ALASKA PUBLIC UTILITIES COMMISSION
Commissioner 1990-1993

Appointed by Governor, confirmed by the Legislature. Served in
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RESOLUTION

WHEREAS the continued long-term health of Alaska's economy s
reliant on the strength and vitality ofourresidential housing market; and

WHEREAS the primary source of funding for home loans is through
nationally established secondary markets; and

WHEREAS all citizens of the state benefit through lower interest rates
and lowercosts when the home lending industry is fully competitive; and

WHEREAS the House State Affairs Committee and Labor and
Commerce Committee have been provided substantial written and oral
testimony opposing the passage of House Bill 363 "Interest on reserve

accounts";

THEREFORE, THE UNDERSIGNED ASSOCIATIONS HEREBY
RESOLVE that any minimal benefit to the consumer by providing interest
on mortgage reserve accounts and/or additional reserve account disclosures
are far outweighed by the detrimental effect of reduced com petition and a
local as well as a national market place forced to adjust their home loan
pricing to accommodate the increased cost.

IT IS FURTHER RESOLVED that recently enacted federal regulations
impose more than adequate requirements on mortgage loan servicers to
prevent over escrowing of funds for the payment of taxes and insurance and
to ensure complete disclosure to the customer.

IT IS FURTHER RESOLVED that it is the unanimous desire of the
home lending community that CS H.B. 363 "Interest on reserve accounts" not

be passed due to the profound negative effects the law would have on the
housing industry and the Alaskan consumer.

Bankers Association

03/20/96
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February 27, 1996

Pete Kott, Chair _
Norm Rokeberg, Vice Chair
Labor and Commerce Committee

Ba

Re: CS for House Bill 363
Dear Representatives Kott and Rokeberg:

CS for House Bill 363 would require banks to pay interest on the reserve accounts held
for payment of taxes and insurance on mortgage loans. Part of the testimony on HB 363
before the House State Affairs Committee was a letter from Craig Ingham, President of
Mt. McKinley Bank in Fairbanks. We are in agreement with Mr. Ingham's letter. We
cannot emphasize enouEh the negative impact this legislation could have on the mortgage
banking system in Alaska.

An issue not raised by Mr. Ingham, but of importance, is whether this legislation would
be binding on servicers based outside Alaska. If Outside institutions are affected, they
will then choose whether it is worth their while to continue to service loans originated in
Alaska. If they choose to continue buying loans, they may reduce the amount they pay
local lenders for the loans. One large Outside purchaser of mortgage loan servicing has
advised us they are just completing an extensive internal cost analysis, and they have
concluded that they will pz%y .30 basls points less for loans in states which require interest
on the reserve accounts. This cost will, of course, be passed on to the consumer in the
form of h|%her fees or higher interest rate. On a typical $100,000 loan, a consumer could
be paying $300.00 at closing to gain back a very small amount of taxable interest income
per year.

Some lenders will choose not to do business in Alaska. Many lenders suffered large
losses in the mid-eighties real estate recession; any negative impact on income may well
be enough to influence a decision to not purchase Alaska mort%ages. Borrowers benefit
from a competitive environment for mortgages and would be the losers if Alaska loans
become unattractive to Outside lenders.

|f Outside servicers would not be required to pay interest, then Alaska servicers will have
a state-mandated higher cost of doing business than companies with headquarters outside
Alaska. This uneven playing field could influence Alaskan lenders to 1) discontinue
mortgage lending operations, or 2) sell loans on a servicing-released basis to Outside
companies which are not affected by the law or 3? move the Servicing operations outside
the state of Alaska. These three events all lead to lost jobs for Alaskans.

J:\sccfclar\liicillcM ctter\iyy6\227111i303.doc




The current version of the bill requires payment of interest by "banks" (mortgage
companies and credit unions are large originators of mortgage loans but are not
mentioned in this bill) for reserves "in excess of those required to be held by federal
regulations”. Federal regulations do not rqulre banks or other mortgage lenders to hold
reserves; RESPA (Real Estate Settlement Procedures Act) does prohibit lenders from
holding excess funds in reserve accounts. The secondary market has set the standard on
holde reserve accounts for taxes and insurance as a way of reducing risk on the loans;
not all borrowers have the financial discipline to set aside savings to meet the large
payments needed for taxes and insurance on an annual basis.

Fourteen states have passed Iegislation regarding interest on reserve accounts. Most of
the laws were passed in the 1970's and 1980's and were in response to some abuses. We
are not aware of any complaints of abuses in Alaska. The most recent state law was

passed in 1992,

Congress addressed the treatment of reserve accounts on a national level, and passed an
amendment to RESPA in 1994 which became effective in 1995 and which affects all
servicers of mo_rtga?e loans.  The amendment to RESPA requires implementation of
aggregate analysw_o reserve accounts which replaces the previously used single-item
analysis, The law is sgecmc in how a lender can treat reserves, when a lender is allowed
to pay funds out of the reserve account, and how much funds can be accumulated; it
requires reimbursement to the borrower of funds in excess of that allowed by the federal
formula. The law has specific disclosure and reporting requirements.

Nationwide, lenders implemented the RESPA changes in 1995; results are not known, but
many lenders feel more horrowers will have a shortfall in the reserve account after
payment of annual taxes. This will result in lenders making, in effect, interest free loans
to horrowers on the shortfall as lenders advance funds to pay the taxes (and insurance)
and receive reimbursement from the borrower over a period oftime.

This bill appears aimed at a problem that does not exist. We strongly recommend a do
not pass on this bill.

| there are any questions, of if wc can provide further information, please feel free to call
on us.

Sincerely,

~ Carman - Slictz
Vice President Sr. Vice President



15646 Southpark Loop
Anchorage, Ak. 99516
Jan. 3. 1996

To: Rep. Con Bunde
Fax 4653871
Re: Escrow Account Interest

Dear Mr Bunde.

After reading the following article, (Bottom Line, Volume 17. Number 1; Jan. 1 1996) |
wondered if this issue is one that might involve legislative action. As | have not called
any lender other than our own (City Mortgage! | don't know if this policy differs among

the Alaskan lenders At any rate. | cannot ur.c -irstand why any lender is entitled to

earn interest on this money. . .
y now require cushions ot four month' or

more, which is illegal.

I wish you a successful legislative session. . must send you a statement early
the war projecting how much escrow pay-
nnir. could increase A year-end skdx—
ment will compil e projected and actual
payments.

Sincerely. .. must consider money already n
the ;uy<iiuiii when calculating die n."-nLi".".
payment for the coming year—resulting

(W I c. lower [Hvments fur must home owner

Strategy: Kind out how much :s 11
your escrow account by checking von'
monthly statement ur calling your lender

If die lowest balance during ihe >eni :s

more than twice your monthly pay-

ment—principal, interest, taxe' and ;n

suranct—complain Io die lender.

HCI refunds and redylced Ba}é *Ma 5e sare ou rer ﬁlvmgl it
me ts fro ourescrow y nuT erest, Millionsof Con-
Slsase ate ﬂ%{ount umers don't receive |Ht rest nﬁ eir

Carol C. Lewis

the ort e encler BSCrow accounts, though they should.
aV |n C! t Important: Financial institutions i
a)(es (? %az t?e nd(é/ California. Connecticut lowa. Maine, Mary-
aﬂe%q%] land, Massachusetts, Minnesota. New

%f m C 0m|a RXIJ Hampshire. New Yurk. Oregon. Rhode 1~
land, Flali, Vermont and Wisconsin are raw

ederal [UIES Intr Uced In required to make interest payments. |l *

||r Cﬂ%p?ﬂyr%“re more th rates range from [.IJt to and pa—

moots are usually made annually
[ Zsaamlon rre I On an average balance of ie V-

iv»nie< to SI'Vt  VHftr— &
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RESOLUTION

WHEREAS the coniinued loug term health ofAlaska's economy is reliant on the strength
and vitality o four residential housing market; and

WHEREAS the primary source offunding for home loans is through nationally established
secondary markets; and

WHEREAS all citizens o f the state benefits through lower interest rates and lower costs
when the home lending industry is fully competitive; and

WHEREAS the House State Affairs Committee and Labor and Commerce Committee
have been provided substantial written and oral testimony opposing the passage ofHouse Hill 363
“Interest on reserve accounts”;

THEREFORE, THE UNDERSIGNED ASSOCIATIONS HEREBY RESOLVE that any
minimal benefit to the consumer by providing interest on mortgage reserve accounts and/or
additional reserve accomit disclosures are far outweighed by the detrimental effect of reduced
competition and a local as well as a national market place forced to adjust their borne lotm piicing
to accommodate the inc/eased cost.

ITISFURTHER RESOLVED that recently enacted federal regulations impose more than
adequate requirements on mortgage loan services to prevent over escrowing of funds for the
payment o ftaxes and insurance and to ensure complete disclosures to the custotnor.

IT IS FURTHER RESOLVED that it is the unanimous desite of the home leuding
community that CS H.B, 363 "Interest on reserve accounts” uot be passed due to the profound
negative effects the law would have on the housing industry and the Alaskan consumer,

President
Alaska Credit League
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DURING INTERIM:
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ANCHORAGE. ALASKA 99501-2133
1 (907) 258-8168

SPONSOR STATEMENT

HOUSE BILL 363
“An Act requiring banks to pay interest on money in reserve accounts
held in connection with mortgage loans.”

In 1974 Congress found that many lenders were malntaln_ln? bloated escrow
accounts with a year or more of excess escrow payments in them. Lenders called
this excessive amount a “cushion”, but were unable to éUStIfy the need for such
excess. Inresponse, Congress enacted the Real Estate Settlement Procedures Act
(RESPA) which prohibits lenders and mortgage servicers from requiring
consumers to maintain more than an extra two months’ worth of the yearly
amount necessary to pay taxes and insurance premiums. Some escrow accounts do
not have more than two months’ payments available. However, the accounting
system used by the institution holding the escrow account may cause the account
t0 be seriously over the two month ceiling set by RESPA.

Lenders often invest escrow funds for the short term and use the profits as their
Institution sees fit. The consumer that pays into the escrow account gives the use
of their money to the hank and gains nothing. Therefore the institutions that hold
escrow accounts have an incentive to ignore RESPA and bloat their accounts in
order to maximize profits.

HB 363 requires hanks (lending institutions) to pay interest on money in escrow
reserve accounts. The interest paid shall be credited to the principal balance of a
mortgage or paid directly to the borrower.

It is time for lending institutions to give consumers a better deal. | urge the
committee to recommend the passage of this legislation.
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Interest
nnlles To Rale
ALIFORNIA
oans after 1/1/77 2%

ONNI1ZCTICUT
onns prior lo 10/1/92 5.25%

..ans 10/1/92-9/31/94 4.00%
nans on/aflcr 10/1/94 5.25%

AVA

nans on/aflcr 7/1/82 Passbook
Savings rate

STATE INTEREST ON CROW ACCOUNT LAWS

Institutions Exceptlons-
Covered Payment of Interest Not Rcoulrtd
All ¢ Loans mode prior to effective date

¢ Moneys required by a state or regulatory authority lo be
placed by a lender other than a bank in a noninterest
bearing demand trust fund account on loans after 1/1/80.

All ¢ Contract entered into before 10/1/75 and specifically

disclaims interest on escrow.

¢ Violates Federal law or regulation.

¢ Servicing performed by company unaffiliatcd with lender,
on contracts before 10/1/75, if servicer docs not earn a
return from investment of the escrow accounts.

¢ Loans executed between 10/1/77 and 1/1/89 and held for
sale not more than 1year by a servicer unaffiliatcd with
purchaser; or loans executed on or after 1/1/89 and held
for sale, servicing released, not more than 6 months by
such servicer.

State chartered ¢ None
banks, savings

loans, credit

unions, and

industrial loan
companies.

¢ Funds must be kept in the state.

¢ Escrow accounts on single-family, owner-
occupied dwellings arc optional, subject
to five exceptions that protect the
lender's security interest.

¢ Benefits from deposit on funds in interest
bearing accounts above 2% shall accrue to
to lender.

¢ Applies lo institutions that make or
purchase loans.

¢ If contract is prior to 10/1/77 and specifics
2%, a higher rale may not be required.

¢ A lender may not require, as condition
of a loan, that the borrower’s funds be
deposited so as to increase the yield to
the lender; however, a lender may require
a borrower to deposit money without
interest in an escrow account to pay taxes
and insurance.



Interest Institutions Exceptlons-

\ixlifeTo EiilL_ Covertil Payment of Interest Not Required

MAINE

\Il loans 3% Financial 4 Prohibited by Federal law or regulation. 4 If the loan or note requires an escrow
institutions account, the mortgage dcrj must contain

provisions for payment of interest,
effective 1/1/ST2.
4 May ch™’gc. fee for administration of

& credit unions
that are state

or federally

chartered with escrow account but interest Call not be
the principal reduced by such service charge.

office in the

state; &

supervised lenders

MARYUAND
>ans after 5/31/74 Greater of Banks, 4 Does not apply if loan is put chased by an out-of-state 4 Applies to state chartered lending
passhbook savings by an out-of-state lender through FNMA, GNMA, or institutions doing business in the state
savings rate banks, and or FHLMC and the out-of-state lender elects lo that make mortgage loans and create, or
or 3% savings service the loan. arc the assignee of, an escrow account.
and loans 4 If the mortgage contract docs not require the
payment of interest, the purchaser of the loan
docs not have to pay interest.
4 Financial institutions regulated by OTS.
4 Mortgage and escrow account are assigned from an
exempt lender that made (he loan tononexempt lender.
4 Uses direct reduction method of applying tax and
insurance payments.
MASSACHUSETTS
t oans after 7/1/75 Determined All 4 If lender can demonstrate a net loss from the 4 Applies only lo escrow of real estate taxes.

investment of escrowed funds in its annual report,
the Commissioner of Banks may grant an exemption from
paying interest on escrow accounts. Exemption is good
for only one year.

4 Federally chartered thrifts with regard to loans on
2- to 4-unit residences and loans executed prior to
6/16/75.

by mortgagee
annually



Annlirs To
MINNESOTA

All loans

NEW HAMPSHIRE

All loans

NEW YORK

All loans

OREGON

All Loans

Interest
Rnte

5%

2.5%

2%

4.5%

[nstitutions
Covered

All

Banks &
mortgage
companies

All

All

Exceptions- _
I'nymenj ofinterest No! Required

¢ Escrow account is mandatory under Federal law or
regulation.

¢ Conventional loan with original LTV greater than
than 80%.

¢ Loans insured by HUD, VA, FmllA.

+ None

¢ Violates Federal law or regulation.

¢ Loans made prior lo 4/1/74 that have an express
disclaimer not to pay interest.

¢ Servicing contract before 4/1/74 docs not
permit company to receive return on invest-
ments from escrowed funds.

4 Loan is over $100,000.

¢ Loan or loan servicing is sold within 1 year to
unaffiliatcd out-of-state purchaser and loan
origination documents stale Oregon law docs
not require lender to pay interest.

+ Violates Federal law/regulation.

¢ Ixians prior to 9/1/75; however, if federal law docs
not prohibit or is silent concerning payment of
interest, then interest must be paid on all loans
of federally and stale chartered institutions.

Notes

¢ Mortgagee may offer options to an escrow
account.

¢ Conventional loan: under $100,000 & is
not authorized by OTS or OCC or eligible
for purchase by FNMA or FHLMC.

4 Administration fee prohibited.

4 Applies to banks and to companies in the
business of making loans for acquisition
purposes that require, or accept monies for,
an escrow account.

4 Rate set biannualiy at 1% below mean interest
rate paid on passbhook savings accounts by
state banks. .

4 Insurance drafts received as compensation
for damage to a residence and deposited
in escrow are included under interest
requirements.

4 Rale set annually.

4 Administration fee prohibited.

4 If loan agreement, executed between
9/1/75 & 10/1/77, is inconsistent with
the statute or silent concerning an
escrow account, the rate prior to
10/1/77 applies.

4 Service charge prohibited.



Muilifs To

NODE ISLAND

Il loans

ITAH

Il loans

ERMONT

Il loans

*|[SCONSIN

"ans or extensions
' 11/1/81

t1/83

Interest
Hntc

4%

5.25%

5% or, for
institutions
that offer
savings
accounts, the
savings account
rate

5.25%

Institutions
Covered

All

All

All

Banks,

credit unions
mutual
savings

banks

Adds mortgage

Exceptions-
Payment of Interest Not Hcnulred

¢ Loans insured by FILA, VA, FmILA or a private
mortgage insurer licensed to do business in
the state.

¢ Account required by government insurer or
or guarantor.

¢ Original LTV is greater than 80%.

¢ Violates Federal law or regulation.

¢ If lender requires escrow account because borrower
has failed within past year to pay taxes and
insurance on time.

+ Federal institutions and agencies, if not
permitted by Federal law.

¢ Funds held by third party in non-interest bearing
account.

¢ FHA, VA, or FmHA loans

¢ Institutions regulated by the OTS.

bankers, savings
banks, & savings

and loans.

Notes

¢ Prohibits charge for ascertaining whether
taxes have been paid.

¢ Mortgagee may offer options to an escrow
account.
¢ Service charge prohibited.

¢ Funds must be kept in federally insured
depository institution.

4 Parties may agree to waive all or part
of interest if greater than 75% of
lender’s interest is sold to unaffiliatcd
third party who holds the escrow funds.
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RENEWAL OF MORTGAGE NOTES

Caption editorially supplied

§ 60 Interest Rate Increases

Whenever any mortgage note secured by a first lien on a dwell-
ing house of three or fewer separate householdsoccupied or to be oc-
cupied in whole or in part by tbe mortgagorprovidesfor installment
payment* of principal, with or without Interest, that will not amor-
tize the outstanding principal amount in full by the maturity of auch
note, no increased rate of interest shall be imposed as a condition of
renewing tbe note unless such increased rate of interest it not greater
than ooe half of one per cent more than the rate charged on the note
immediately before such maturity and tbe term of such renewal note
it not lets than five years.

Added by SL197S, c. 115.

HitUrlcal Nat*

SL1673, ¢. 115, wu approved Marti
21, 1675.

Library Rafaraaoa*
tMam. 035. CJ.B. Interest | »

L REAL ESTATE TAX DEPOSITS WITH MORTGAGEE

Caption editorially supplied

8§ 61. Payment of interest by mortgagee; exemption; profit ar
losa statement; report

A mortgagee doing business in the commonwealth and holding a
Rr»t mortgage or lien on a dwelling bouse of four or fewer aeparate
households occupied or to be occupied in whole or In part by tbe
mortgagor who requires advance payments, deposits or other security

199



183 §61  TITLE TO REAL PROPERTY

by said mortgagor for the payment of real estate taxes on mortgaged
property, shall pay interest to said mortgagor on any amounts so paid
or deposited in advance. Interest shall be paid at least once a year at
arate and in amannerto be determined by the mortgagee.

Mortgagees required to pay such interest shall file annually with
tbe commissioner of banks a statement, showing the amount of net
profit or loss from the investment of said deposits. Mortgagees
showing a net loss from these investments may file with said commis-
sioner a request for an exemption from the requirement that interest
be paid to mortgagors. The commissioner shall maintain as a public
record an annual report of interest rate* paid to mortgagors as re-
quired by this section during the preceding annual period. The re-
port shall list the mortgagees granted exemptions under this section
during the preceding annual period.

Added by 8L1978, c. 299, { 1
Mlat.rkal N.t.

8uW73, ¢ 206, i 1, WA approved M ij
21, 1073

Section 2 provided: “The provident

of section al><t}'/1 -ODe of chapter ooe ban-
dred and ei*nhty-throe of the General

Lawn, Inaerted by aectlos one of thla

act, ohaD take effect oc July fim. nin*-
teen hundred end Berenty-flre, and aha'/
-pp,y T <' <Vpocil ioT **
P A~ It of «“EFam" m»«

P«**rty mad. « oc after that

Library fleforaroM

Mortsacaa «*300(S).

§ 62.

CJJIL Mortsa*e* | SSL

Payment of taxes to dty or town by mortgagee; doe date

Any mortgagee who requires the prepayment of taxes for real
estate located in the commonwealth shall pay to the dty or town
wherein the property is located the full amount of taxes due on or be-
fore the date upon which said taxes become due provided that the
mortgagor has paid said amount to the mortgagee. |If the mortgagor
has not paid the full amount of taxes due before said date, tbe mort-
gagee shall pay to the dty or town wherein the property is located all
amounts which have been paid to him by the mortgagor. Such mort-
gagee may make such payments by presenting notes issued by tbe
dty or town in anticipation of revenues. If the treasurer of the dty
or town has agreed to accept such notes in payment of real and per-
sonal property taxes as provided in section four B of chapter forty-

Ak by U7+ ¢ 104 Averetd by L1 e 4 | &)
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gafct))roo ujr otW rbhgatroa bctixiag the cawx andnyw M bound b any eoforwinetit authorised
y bw.

Tha prorisions o< thia seedon u added by Chapter 1iM of Dm Statutes of 1970 shall only a/fact
loans ouuk oo snd nftor January 1, 197L

Tha amendment* to this aactioa Bade at tfco 1975-7*RegularBaasion of tha Legislature shell oojy

apply to loona executed on aad aflar I, 1171
(Amoadad by Stata.1976, e. 7M, p. 17M, f % SUta.LKi.t 890. * 1)
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V5", . 1 t«S*t)
Lm Brrtrs Os— maria tutor's Mure t0 ckpa to Itor cto|s <Un¥ reW
r—.ssssipudu> So mmremn  Uto dto (1977)  *«e I-ta/ rsontopi to 1st Store to trm
17t 9n J tax Ustor* | toato Otoapsaae) sot— u noutmi sstor
© mum mlwASfcg to ks* ttorpa Mrur kscsue ton to r*W
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105, "% Vo i sieCo e e

to c to action Wwyv|X< by tow s si

| WU hadw Insurance; canceUatlaa rights* aatlf\WaSk i

(«O If private mortgage heurance or mortgage guaranty bewanoa, as daflaad b subdivision (a) of
Section \tMm M 2 of tha lasunac* Coda, b requxrsd aa a condition of a loan secured by a daad of trust
or asortgago on rani property, tha Itadar or parson aukbtf or amnfinc tha loan shall nodfy tha
borrovar vhathor or not tha borroarw baa tha right to csoom tho (nsorsnoa. If tha berrowtr hsj tha
nghl to cstroal, then tha Uadur or ptoaon laoJbac ar arranging tha baa shall notify tho borrow b
aridag of tha foOoarbg:

(1) Any abntifyui* ban or mauraaoa nforcaadoo noooaaary to parak tha borrower to oomauni-
*iU with tha banrsr or tha laodor cososnxng tha bonraaee.

(2) Thbs ooaihriana that ara rogeirad to ba sadsiwl baton tha nwrtgaga bsunaoa may ba suhjact

(3) Tha prooadon tha borrower is rsqnbad to follow to caaoal tha pcivato toortgaga bauraaea or
uortgega guaranty iaanraaoa.

(b) Tha aotioa rnquirsd a Mthdhriaion (aj ahnll ba gfraa to tha borrawnr apoa doaa nf narrow or aa
soon tharanftor aa tha Whdar or poraon staking or arranging tha baa knows or should know tha
rcquirrmrnts for cancellstion of tho privato nortgaga iaauraneo or BMrtgaga guaranty maoranoo
Tha notion ahalS ba proridad without root to tha boritnrtr. o «d

(© Tha section shall not apply to any mortgage funded with bood prooaada iaauod under an

Xrc raquntg mortgage inauraaoa for tho life of he lona nor to any baoraoce iasued pursuant
I 4 (owsasfwing with Section 51*00) of Dhritba 11 of tha Health aad 8ofrty Coda.

(Added by Stato.1968, c. M . ) 1)
| A il 94 IttUtINij N kU iM ) fIKFtEMTI tflfJiollOW

(@  Every fbaAcial bstitution that mskaa lonaa upon tha aacurity of real property oootaining only
s one- to foarhuaily rnaidaocn aad bcatod b this state or purchaa«a obligations secured by such
property sod that receives mooey in advance for payment of taxas snd aaeaaaataato oa the property,

il
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OML CLE 5 29549

for Insurance, or for other purport™ relating to th* property, thal p*y interest on the amount so boki
to the borrower. TV* interest oo sock asaounts thaO bo at the ret* of at taut S percent staple
interest par annum. Such Interest shall ba credited to tha borrower's account annually or upon
termination of «uch account, whkhsvsr ia aarliar.

(b) No financial institution subject to th* promioca of thia section shall impose any fro or charge
in ooonacuon with tha maintenance or disbursement of money received la advance for tha payment of
tax** and artaaajnanU oo real property securing loan* read* by such financial institution, or for tha
payment of inaurence, or for other purposes relating to such real proparty, that will raauk ia aa

..interest rets of lea* than 8 percent per anona beiag paid on the moiMye eo received.

' g For tha purpoaaa of thia section, “financial Institution* means a bank, savings and loan
association or credit union chartered under tha lawsof this state or tha Ualted States, or say other
erson or organisation making loans upoa tha eaearity of real property containing only a ¢cm- to
our-family residence.

|d) Tha provisloos of this section do not apply to any of tha following;
(1) Loans executed prior to the effective date of this taction.

(2 Moneys which are required by a state or federal regulatory authority to be placed by a
financial institution other than a bank in a non-internet'bearing demand trust fund account of a bask.

The amendment of this section made by the 1979 SO Regular Session of the Legislature sall only
apply 1o loans executed on or after January 1, 19%0.
(Added by Stata.lfr7«, e. 26, p. 40. f 1L Amended by SUU.1979, e. 3§ p. 2766, | 1)

MaarteN N*» tectem 3 ef fcote.1979, a 1CO. p 274J, provtete

temrta* k eted. (*)(2) fafe/ark*  Tte preahisetef tkh td teafl liccmi gyanitei wjy .
Is ‘raqMtre muu or Vrapoocka No. | ksgyw by its eemoe* Mis—u7j; i
a* ctete* the has panpapS.  IVTJ." (TmyeeCi* 2'eel lyyrp if Nev. A 197V)

f Htt). Leetaa ter reddsaltel praparty e f fear aaMi er Use; right Is prepayment

(e)(1) Except ca otherwise provided by statute, urban tha original principal obligation la * * * a
loan for residential property of four units or Use, tha borrower under any zote or evidence of
iadebtwiaeca secured by a oead of trust or mortgage or say other ban oo real property shall be
entitled to prepay tha whole or any part of tha balance doe, together with accrued interest, at say
time.

(2 Nothing in this subdivision shad prevent a borrower from obligating hhnaalf, by aa agreement
te writing, to pay a prepayment charge. -

(3) This subdivision does not apply during any calendar year to a bona fide loan securedby a dead
of trust or mortgage given back during sack calendar year to tha seller by tha purchaseroa account
of the purchase price if * * * the seller does not taka back four or more such deads of treat or
mortgagee during sock calendar year. Nothing la thia sobdivicioo shall ba construed to prohibit a
borrower from making a prepayment by aa agreement in writing with the tender.

(b) Except aa otherwise provided in Section 10242.1 of tho Buateaaa aad Prefmsioaa Coda, tha
priodpal and accrued interest on any loan secured by a mortgage or dead of trust on owperoccupiH
residential real property containing only * * " four unite or teas assy be prepaid ia whole er in port
at say time but only a prepayment made within five years of tbs date of execution of endi mortgage
or deed of treat may be subject to a prepayment charge rad than solely aa berate art forth. Aa
amount not, sxaaadkg 80 pvreasl of the original princiBaI amount may ba prepaid te nay It-moath
period without penalty. A prepayment charge may be imposed oa any amount prepaid ia any
12-mooth period in excess of 20 percent of th* original principal amount of tha loan which charge .

..shall not exceed an amount wijual to. the payment of tIx months' advance interest on the amount
prepaid to excsu of 20 percent of the original principal amount. S

(Added by Sute.1974, ¢ 1068, p. 2280, | 1. Amended by Stete.1976, e. 70, p. 1776, f 2; State.1977,
t 679, p. 1826, | 12; State.1979, c. 891, p. 1468, f 1)

Illteirirat Net* olermial preri*te St ia wkt (|2<IX stetetrti*
IWNTigrer “i- TWh wSdivieee" ot [IUMhwa (%) of lilt mates* te
Sacuas 2 of StetelVH a 1009, p. 22k, preteste rote. (1)0X m* a*te* tet X

aanlpea 0 Ve HtGiad er FROAPL'SGrY  wao j SRV & L5 WL pRnbda
IV AvesdreeS RefeaifMiiad lonui wiete. (i) Io(]c\:)I "Ttei as tea* te ipftiftei oey te tea mas*
m peasnfte (1) lo (1) ef mt*. UX teaarta* "Imapt moa~r mm tea* af arm catante tear teanary |. t*74*

-AddMcsm te text are Indlanted by underbrmt detedom by ntetrteke
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BANKING LAW

S»iM 1]

ren oo €2SY gfcwtar, iw Misw o if
|
(JmUJb«s IMHIta, IsUract M 1

t TnLlJ“;\l erAl\/ly tearUr, WMft*

CterUr of Bui BetiU Truat Oc.
nay ba aaaptad aad aattertuttaa
eardfleata taaaad % Btata B«ULtdn<
Oquutaot. 12£*7, OpdUty.Ocw. MM.

2 UmUlimS wuiiiiU, laUrwt M

A Dy-taw adﬁ)ted witk tte trpcwr-
al ad tha BaaMaf Baard, pamilttlac
a aarlaca teak ta dlaeoadaoa tte
pajremt ad bUacwrf aa dlrUoada an
aartalraart asaaanttT white tera n-

Art S

Oaalalf

wired an tar a period ad flftaaa
}/een, aad after a wrlttaa raport
teraod tea baaa au.da ta tte te’ar-
latifdant od Baafra. would appaar ta
ba on wen « WIU pavrtecaa ad tbla
cteptar. Itel, Opoiry.Gee. IT&

t tavlayateak lamteaata

Securities or obllyariowi la whlch
tte Baaklad Board wg authorise U-
mnaralaat aider oohdJrUtae 1(f) of
thia aactioa aad la which aerlafs
haaka aaaY laraat udar aohdlrlaloa
U od eaeetoe Stff ladtea tte iatareat
teerio* afrittatlaaa ad privmba w ao-
aklpal aarporadaaa wtetter ae ao<
tte? an ada daaa tar white apedflc
taata an prariSM la seebaa m .
IMA Op-tttyXhB. 808.

8§ 14—a. Power of tho haafcfag Ward to prescribe rate of

hitirm t

1. It is hereby declared to be tha policy of tha ftata of New
York that for tha period ending: September first, nineteen
hundred seventy-one the rata of interact provided in section 5-
601 of tha general obligations law shall be adjusted by tha bank-
ini board in response to chanfed economic conditions in such
manner aa to insure the availability of credit at reasonable rates
to the people of the state while affording a competitive return to
persona extending soch credit.

2. (a) For the purpose ol effectuating tha policy declared In
subdivision one of thia section, tha banking board shall have
power prior to September first, nineteen hundred seventy-one by
a three-fifths vote of all its members:

(1) from time to time, but not more often than quarterly, to
prescribe by regulation a rata of interest not leas than five per
centum per annum nor more than seven and one-half per centum
per annum as tha maximum rate of interest to be charged, taken
or received, upon t loan or forbearance of any money, goods or
things in action, except aa otherwise provided by law, and

(2) to adopt such other regulations aa it shall deem necessary
or proper to implementthe provisions of this section.

@



Art 2 BANKING DEPARTMENT § 14-a

(b) Tha rata of interest preacrlbad by tha hanking board pur-
suant to paragraph (a) of this subdivision shall be baaad on pre-
vailing economic conditions Including, in particular, yields on
conventional home mortgages throughout the United States and
on corporate interest-bearing securities of high quality, and shall
include as Interest any and all amounts paid or payable, directly
or indirectly, by any person, to or for the account of the Under
In consideration for making the loan or forbearance as defined
by the banking board pursuant to subparagraph two of para-
graph (a) ofthis subdivision.

(c) No rate of intersat prescribed by the banking board pur-
suant to paragraph (a) of this subdivision shall remain in effect
after September first, nineteen hundred seventy-one, except that
any loan or forbearance made on or before such date at a rate of
interest not in excess of th# rats of interest authorised by lew at
the time such loan or forbearance was made shall continue to be
enforceable in accordance with its terms and the provisions of
section &-601 of the general obligations law.

3. The banking board shall provide reasonable notice to the
public of any change in the rate of interest, of the effective date
of each such change, which shall be not less than serves days fol-
lowing the adoption of such change by the hanking board, nnd of
any rule or regulation adopted pursuant to paragraph (a) of
subdivision two of this section. Such notice shall be provided by
publication in the state bulletin, the weekly bulletin of the bank-
ing department, and in newspapers of general circulation
promptly following the adoption of such change, and by such oth-
er means as tha banking board shall deem necessary or proper.
The banking board shall also make available to the public copies
of ail regulations adopted pursuantto this section.

Added L.1963, c. 349, fi 8, eff. May 16,1938.

tttttiltt dele ted oxpiratlea ef L. aaca with Ita tarns aaljr ta a lata ar
loss, a. M i Section 13 .. |.I1MS. ¢ forbaanmct made oa Or before Bep-
*40 provided: "TMa act (addins thl*  t.. hag firat, nlaataaa hundred am 1-
M£fdaa axtd ewending eecrtoaa 108, aa which data tha ae&erlty
171, 200, 238-¥, 293-3, 180-a, 484, graatad ta tha beahlas board by this
BIO-a, 677 aad Geoere] Obligation* actto pnaaibe tha aaaxUacaa rata at
Law H 6-601, 624.) aboil Uka aftact Intaroat ta ba charged, *altea ar ra-
Way fifteenth, nineteen bundred six- celred upon a loan or forhearuKa-
ty-eight aad ahall apply la accord- ehall erpire.”
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BANKING LAW

At 2

Canes Ittm w i

Criminal BODI7, MS*Peaal L it 1190.40.
General Ohllgatteaa Law | 8*01 at ua

Interest aad usury p im ily,

Poenaaelna of usurious loaa raccnta, bm Faaal Law 11984&

Kmm mi Pad d aaa

CempsUtlea «fInterat rate 4
CeaetlteUesellly |
Jedfneeta 9

Moteis tee' llaaa 3

I.  CeasUletleeallty

This ecctioa firing banking board,
for limited period *1 time, power ta
adjust maximum aad minimum raws
of “Interest within prwerlbcd limits,

wn U Ataseed a delegation of legls-

Jvs power, was not mvalid. Wosd-
ooune. Drake aad Qarey Limited r.
Anderson, 1*70, 53 Miochd M|, SOT
N.TILId HA

Action of legislature la conferring
power on Banking Board, aad regula-
tlooe of Banking Board purnoaaC
thereto, firing maximum rains of In-
terest for specified period sf Uw
wan not aacomatitadsmal aa aa Im-
proper delegation 0f power. d.

S JedfaMets

interest payable from time of judg-
ment against defaulting obligor la at
legal nu prevailing at time of Judg-
ment regardless of wbriber rata baa
changed between default and judg-
ment. J*amice Bar. Bank r. Ola-
cowaatoalo, IMB, 69 Mlscld T (90
K.T.EJd *19.

Bate of Intereet preacribod by
banking board In tbe “legal rats aif
Interest” aa that tana U uaed ia
CPLB 6004 proriding tkat Internet oa
Judgment ebaH be at the legal rata;
rates sf Lntarast prescribed by bank-
jg board constitute “legal rvte” ef
interest oa moaev Jodgmeata 1A

The legal interest rate ef six per-
cent or ouch otter rata ea may be ea-
tabllahed by tha banking hoard ia ap-
Pllcable when ths oluatY clerk calcu-
ates Interne' oa default Jodgmeata.
Op.State OompC 4B-98Q.

1 Meekanlee' llaaa

Tte legal interact rate of six per-
cent or sack otter rata aa may te as-
tabtUJted by tte banking hoard is ap-
plicable when tte county dark pawoe
aa tte lenfflrteacy of cash hoods sub-
stituted foe mochaaka* tens. Op.
State Ocmpt 96-490.

A Campstation ef Isteraet rata

Incrsuaa la legal rata ef Interest,
u oeCahJUhod by bank beard pur-
suant ta law, control 64 flg rata of
latere** recoverable upeo a past-due
demand from effaetlve dates of in-
ereaaae ia rata. Barklia A Oo. v.
Tra-Mar, Inc, 1970, M AJX94 970,
<06 M.TJLtd 161.

After maturity of aa obligation,
whetter occasioned by doe date or by
default or otter act ‘oa part of obli-
gor that permlie acceleration of ma-
turity, rata of Interest ia to be com-
puted from date ef maturity er data
ef default resulting la maturity of
uhllgartoa at rate tbea praoeribod by
etatste. Dime Car. Bank sf Brook-
lyn v Oarioeso, IMd, M MtelJd su,
294 M.TJLhbd 906.

On and after data oa which statu-
tory internet rata was established at
1. per_cant par aaatas, Interest
on unpaid ermmpal of note In de-
fault aheald bare haea cempolsd u
that rata. Id

62
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At 2 BANKING DEPARTIVENT 9 15

§ 15, Deputies, clerks, examiners, special agents and other
employees; appointment; compensation; eetfa «ff
otfloej bonds; powers of deputies

1. The superintendent may appoint five deputies, and shall
employ from time to time such clerks, examiners, special agents
and other employees, under such titles as he may assign to them,
as he may need to discharge in the proper manner the duties im -
posed upon him by law. They shall perform such duties aa the
euperintendent shall assign to them. The superintendent shall
fix their compensation.

2. Every deputy, within fifteen days after notice of his ap-
pointment, shall take and subscribe the constitutional oath of of-
fice, and file such oath in the department of state. Every exam-
iner, before entering upon hia duties as such examiner, shall
take and subscribe such oath and file it in the office of the clerk
of the county in which he resides.

8. The superintendent may require from deputies, examiners,
agents and other employees such bonds and undertakings as he
may deem ncceesary. Premiums charged by corporations ap-
proved by him as surety upon such bonds and undertakings shall
be a general expense of the department

L If any deputy who, prior to appointment as deputy, has
served ss examiner for a period of three years or more, ia re-
moved by the superintendent from such position as deputy he
must be restored to the position of examiner and as such shall be
entitled to the same rights and privileges to which he would have
been entitled had he continued aa examiner and shall receive full
credit for hit service aa deputy and be entitled to receive a sala-
ry at least equal to that paid to him aa deputy, upon the audit
and warrant of the comptroller as provided in section seventeen
of this article, if he shall have served as deputy continuously for
more than ono year or, if he shall have served as deputy for one
year or leas, at least equal to that paid to him. as examiner im -
mediately preceding hia appointment as deputy. Tha superin-
tendent may, in hia discretion, appoint as an examiner for a
term of not more than six months any person who nhall have
«.rved in such capacity for at least three years, and shall have
le ft the departmentvoluntarily and in good standing.

6. Any action which the superintendent ia required or autho-
rized hereinafter by this chapter to take may be taken by a dep-

5
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| 5-531 GENERAL OBLIGATIONS LAW

Art. S

Whbart oo action to recover usurious Aa sctlss sg&ioMVm broker for
payment bad been commaacadby laus- tog toura™ In «xc*u of 6per cant smm

“ l®~ dT Ih’ ectloQ ~ ba brouck within go ) 7@\‘ .
vy, s SASLCSIS Or- @ NK

MlacJd 129, 201 N.YAJd 222.

TITLE 6. INTEREST ON CERTAIN DEPOSITS

5-601. Interest on deposits in escrow with mortgage investing ingtnnloos.
5-602. Interest on Insurance draft deposits in escrow with mortgag*
investing inslltutiona.

Naw Yarh Codas, lilies aad IlagulatioM
Paymaal of tourot on mortgage eacrow acotxinfi, ms 3 NYCRR Part X1

Usited « w » Coda Aaaoiatod

Host costa senisntsnt procedures, tea —etloa 2601 at aag. of Tlik 12, Banks aad
Banking

WESTLAW Electronic Resenrch

WESTLAW supplements McKinney’s Consolidated Laws of New York sod
U useful for additional research. Enter a elution in Insta-Clte for display
of anv parallel citations and case history. Enter a statute citation In aom>
law database for cases of interest "

Example query for Insta-ClUs IC 402 N.Y-SJid 123 <

Example query for New York Constitution: N.Y.Coast Coast. Constitu-
tion /* 6 VI +3 3

Example queries for statute: “General Obligations” G.O.L Gen.ObO /|
5-703 /5 2

Also, see tbe WESTLAW Electronic Research Guide following the Explana-
tion.

9 5601. Interest on deposits In escrow with mortgage Invest*1l
thg tnsUtutloos t

Any mortgage investing institution which maintains an escrow
account pursuant to any agreement executed in connection with
mortgage on any one to six family residence occupied by the owntt®
or on any property owned by a cooperative apartment corporation,
as defined in subdivision twelve of section three hundred sixty o*
the Lax law, (as such subdivision was in effect on December thirU-

212
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INTEREST ON CERTAIN DEPOSITS 9 5-402
Till* 6
eth, nineteen hundred sixty), and located in this state shall, for each
quarterly period in which such escrow account is established, credit
the same with dividends or interest at a rate of not less than two per
il centum per year based on the average of the sums so paid for the
average length of time on deposit or a rate prescribed by the
banking board pursuant to section fourteenth of the banking law
and pursuant to the terms and conditions set forth in that section
whichever is higher. The banking board shall prescribe by regula-
tion the method or basis of computing any minimum rate of
interest required by this section and any such minimum rate shall
be a net rate over and above any service charge that may be
imposed by any mortgage lending institution for maintaining an
escrow account No mortgage investing institution shall impose a
service charge in connection with the maintenance of an escrow
1 account unless provision therefor was expressly made in a loan
contract executed prior to the effective date of this section.

> (Added L i374,c. 119, S 2; amended L1979, ¢c.32,f 2; L1987,¢c 267,8 2.

' Historical Not*

IM7 Amradmaat. L1987,c 267,$ 2, “Any mortgage" Inserted “or oa any
*ff. July 20, 1987, Inserted parenthetical property owned by a cooperative apart-
reference to section 360, subd. 12 of the meat corporation as deflnad in subdfvt-
Tax Law as was in effect oo Doc 30, aion twelve of section three hundred six-
1960. ty of the tax law",

1979 Amendmeat, L1979, c 32, f 2 Effective Date. Section effective July
a W Mar. 30, 1979, In sentence beginning I, 1974, pursuant to L1974, ¢ 119, f 7

Library KW

Aaactkan Digeat System
Deposits; rights and liabilities of parties, see Deposits and Escrows «*4.
, Eacydopedla
- Depositaries; rights and liabilities of parties, see c Js. Depositaries | 5.
it
Not— of Decisions

al~ of parties creditor,” but upon rights and obU-
gallons gartles intended lo create as
A whether corporate mortgagor f« tid by notd. they used in their

0CreuU rt* “Ved by JUU* t th
g "ptuooal mortgagee oa paryments m)é slo W“ }egb?\\ﬁrtegrg ar}tlfywe{mb gﬁgﬂ!egwl egg)e/

“ **ouut of real estate taxes on Mort- under recognized canons of construe-
9 premises depended, not upon cate- lion. Surrey Strathmore Corp. v. Dollar
eortcal concepts suggested by such labels  Sav. Rmk of New York. 1975, 36 N.YJd
aa "inist," ‘agency.* "escrow." "debtor- 173, 366 N.Y.S.2d 107. 325 N.E.2d 527.

5 5-602. Interest on Insurance draft deposits in escrow with
mortgage investing Institutions

Any mortgage investing institution which maintains an escrow
Recount pursuant to any agreement executed in connection with a
273



13&0S
Mot* as

or labor, la order to determine whether or not
there has been usury. Root v. Pinney (1*60)
11 WU. 14.

29. Sok W food*

1/ then be a tale of roods at an unfair price,
made as a coodliloa of the loan, the court will
determine tbe fair value of the goods in order
to determine whether there has bean uaury.
Root v. Pinney (1MO0) Il WU. *4.

M. fislaafpw htary aatas

Sale of lateral-bearing note at discount will
not be deemed usurious unless Us transfer,
viewed in light of ail surrounding facta and
dm.imatanc*a, la found lo ba clonk or cover
for what U la rsahty usurious loan. Vo] ZIm-
mermann Corp. v. Lcffiagwal. (19(2) 311
N-wOd 711, 107 WU-2d *6.

Contingmt nature of Indorser’s liability lo
Indorsee precluded mere fact that unmatured,
lourcst-bearing note was Indorsed and trans-
ferred from establishing that thera was under-
standing between parties that amount due on
the now wat repayable absolutely by aadoner,
and thus contract of Indorsement, ty which
the note was transferred for lesa than Us face
value, was sale of the note, with reootne, and
was not loan subject to uaury Ctultg Id.

Payee, by Indorsing promissory note “with
recourse,* expressly intended and provided
that, upoo default and notice of diibotor, be
would repay note according to ha tenor at lime
of his indorsement, and thus indorsement and
transfer of the note for amount lesa that bal-
ance due at time of transfer was not sale with-
out recourse or conditional sak ouch as would
limit Indorser's liability to his transferee lo
adjusted purchase prioc. Id.

11. B—srmrtow «f property sma

Where plaintiff, by the agreement in each
transaction, reserved the equal undivided one-
third of the land for the use of his money
advanced to secure the same together with the
right to the repayment of the ruil amotinl so
advanced within a year, and, if not then paid,
the repayment of the amount, with interest at |
per cent, thereafter, such reservation, K> far as
Uoccrdrd the rate of interest allowed by law,

133.051.

(1) In this section:

Residential mortgage loan*

REGULATION OP TRADRV

was illegal. Scheiber v. Lcdair* (Jlix\ >»
N.W. 570, 66 Wla. 579. "n

32- Partnership*

Where aa agreement was made that a pa,,-,
was to receive, as his share of a business, 5250
every six months. In consideration of 5JG0D
advanced lo the concern, without any refer-
ence to the fact whether the business produced
any profit or not. and also that If there woe
danger that the party would loae the 12,000, ba
midqht Immediately enter a judgment, sad
led the amount upon execution, «»-h u
meat does not constitute a partnership be-
tween the parties thereto, but It Is a usurious
grzlslamction. Cooper v. Tappeo (1*59) 9 W\

U. Third party payments

The rule that usury laws being for the protec-
tion of the borrower, the lender may receive
an excess over the legal interest voluntarily
paid by a third person, applied In a cate where
ooe agreed to pay J2.500 cash for a farm If he
cosud borrow the mooey, but the lender
530 in excess of the legal rate, and the borrow-
er refusing to pay It, the owner agreed lo pay
the lender the |30, and the borrower paid the
owner 52,470, and gave the lender a note sod
mortgage for 52.500. McArthur v. &lwantr
(1173) 31 WU. 673. 11 ArnJlep. 643.

34. Admissibility of evidence

Although real estate Installment sales con-
tracts did not on their face appear to provide a
usurious rale of Interest, parol evidence was
admissible to show that usurious interest was
actually charged. First Nat. Bank of Wiscon-
sin Rapids v. Dickinson (App.1981) 304 N.W2d
910, 103 WuJ2d 421.

35. bshmctioat

Retailer's one and ooe-half percent monthly
charge oo declining unpaid balance of its re-
volving charge account, In violation of usury
statute, constituted a ‘public nuisance* which
would be enjoined at Instance of the state.
State v. J. C. Penney Co. (1970) 179 N.wad
641, 41 WUJd 125.

(a) “Contract rate*> means tbe initial rate contracted to be paid on the

principal of a loan from time to lime.

(b) “Loan™ means a loan, other than a loan made by a federally chartered
or slate-chartered savings “nd loan association, secured by a first lien real
estate mortgage on, or an equivalent security interest in, a one- to 4-family
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MONEY AND RATES OF INTEREST 1334)51

dwelling which the borrower uses as his or her principal place of residence
and which is:
1. Made on or after April 6, 1980 and prior to November 1, 1981,

2. Refinanced, renewed, extended or modified on or after April 6, 1980
and prior to November 1, 1981; or

3. Made within 2 years after November 1, 1981, pursuant to a loan
commitment made on or after April 6, 1980 and prior to November 1, 1981.

(2) A loan may be prepaid by the borrower at any time in whole or in part
without premium or penalty. Upon prepayment of a loan in full by cash,
renewal or refinancing, the borrower U entitled to a refund of unearned
Interest charged determined as follows:

(a) On a loan which is repayable in substantially equal, successive instal-
ments at approximately equal intervals of time and the face amount of which
Includes predetermined Interest charges, the amount of such refund shall be
as great a proportion of the total interest charged as the sum of the balances
scheduled to be outstanding dui.ng the full instalment periods commencing
with the instalment date nearest the date of prepayment bears to the sum of
tbe balances scheduled to be outstanding for all instalment periods of the
loan.

(b) On any other loan, the amount of the refund shall not be less than the
difference between the interest charged and interest, at the rate contracted
for, computed upon the unpaid principal balance of the loan from time to
time outstanding prior to prepayment in full.

(3) For purposes of computing a refund under sub. (2), interest does not
include:

(a) Identifiable and separately itemized charges for services incident to the
loan if they are bona fide and paid to 3rd parties unrelated to the lender;

(b) Fees, discounts or other sums actually imposed by government national
mortgage association, federal national mortgage association, federal borne
loan mortgage corporation or any other govemmentally sponsored or private
secondary mortgage market purchaser of a loan from the original lender, and

(c) A loan administration fee charged by a lender, not to exceed 2% of the
principal amount of any construction loan and one percent of the principal
amount of any other loan.

(4) For the purpose of calculating the rate of Interest on a loan scheduled to
be paid in instalments under sub. (2), the parties may agree that any instal-
ment paid within 30 days prior to or after the scheduled due date will be
considered to have been paid on the due date.

(5) A bank, credit union or mutual savings bank which originates a loan
and which requires an escrow to assure the payment of taxes or insurance
shall pay interest on the outstanding principal balance of tbe escrow of not
less than 5.25% per year. This subsection applies to any refinancing, renewal,
extension or modification of the loan on or after November 1, 1981.
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138051 REGULATION OF TRADE

(6) Delinquency charge* on a loan ahali not exceed an amount determined
by application of the contract rate to the unpaid amount, including interest
accrued and unpaid, until paid or maturity of the obligation, whether by
acceleration or otherwise, whichever first occurs. Interest imposed after
maturity may not exceed the contract rate applied to tbe amount due on the
date of maturity.

(7) This section does not apply to a loan insured, or committed to be
insured, or secured by mortgage or trust deed insured by the U.S. secretary of
bousing and urban development, insured, guaranteed or committed to be
insured or guaranteed under 38 USC 1801 to 1827 or insured or committed to
be insured under 7 USC 1921 to 1995.

(8) The contract rate Is not subject to rate limitations imposed under this
chapter or s. 218.01 or 422.201.

Hiatarioal Not*

Sourc* “This act U 004 tha adoption of a law limiting
L1979, c. 161, 8§ 3, eff. April 6, 1900. tbe amount or rale of Interestunder P.L 96-
LI9S1, t 45 H 5, 6, eff. Her~ I, 19CI. )61 or a aicccwor thereto.'

Law* 1979, c. 164, f 20 provides
Ctom BafmacM

Effect of usury and penalties, tee f 13406.
Precomputed loan law, tec } 13409.
Primary mortgage loan program not subject to this section, see f 45.79.
Law Isvtow CouMoisdM

A description of the modification ¢i Wiscon-
sin's Usury Laws James L Brown and Robert
A Patrick. 65 MArgume LRcv. 309 (1942).

library 1 Wr tscw

Mortgages **122.
WESTLAW Topic No. 266.
CJ.S. Mortgages § 179.

138.052. B- HanUwl mortgage loans
(1) In this section:

(a) "Contract rate" means the rale contracted to be paid from time to time
on the principal of a loan.

(b) "Loan" means a loan secured by a first lien real estate mortgage on, or
an equivalent security interest in, a one- to 4-family dwelling which the
borrower uses as his or her principal place of residence and which is made,
refinanced, renewed, extended or modified on or after November 1, 1981, but
does not include a mobile home transaction as defined in 4 138.0560Xc)*

(c) “Loan administration” means a lender's processing of a loan and in-
cludes review, underwriting and evaluation of the loan application, document
processing and preparation and administration of the loan closing, but does
not include appraisals, inspections, surveys, credit reports or other activities

*»



