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n lie u th e re o f , (he A c t v.is ;p e c : f ic a i ly  

•ra c e a p p lic a b le  ’ o " p o l i t ic a l s u b d iv is io n s o f 

the < ta :e , hom e r id e  o r o th e rw is e , un less 

(he le g is la t iv e  body o f (he p o lit ic a l s u b d iv i­

s io n , by o rd in a n c e  o r re s o lu t io n , re je c ts 

h a v in g  its p ro v is io n s  « , 'p iy ' ’ .M ore th a n a 

n ice sem a n t ic a l d is t in c t io n  m a y p ro p e r ly  be 

m ade c o n c e rn in g  ih c fa c t th a t the le g is la ­

tu re  p ro v id e d  fo r (he P E R A  to be a p p lic a ­

b le to  a ll p o l i t ic a l s u b d iv is io n s o f the sta te 

un less th e y re je c te d  i t r a th e r th a n m a k in g  

the A c t in a p p lic a b le  un less a f f i rm a t iv e  

steps a re ta k e n by these same s u b d iv is io n s 

to  a d o p t th e A c t . In  its  a rg um e n ts , the 

C i t y  co n te n d s th a t a d o p t in g  the p o s it io n  

th a t th e A c : m u s t be re je c te d  p r io r to sub ­

s ta n t ia l o rg a n iz a t io n a l a c t iv i t y  by p u b lic 

em p loyees l im i ts  the fre e d om  o f th e p o l i t i ­

c a l s u b d iv is io n  to c o n s id e r w h e th e r i t w is h ­

es the P E R A  to a p p ly  to it . W h i le  no 

d o u b t tru e , i t is e q u a lly  e v id e n t f r o m  the 

w o rd in g  o f the e x em p t io n  p ro v is io n  th a t 

th is  is p re c is e ly  w h a t th e le g is la tu re  in ­

te nded . r t 3 d th e le g is la tu re  w ish e d to be­
s tow  upon lo c a l g o v e rn m e n ts the u n lim ite d , 

u n fe t te re d  d is c re t io n  to  dea l w i th  th e ques­

t io n  o f the a p p l ic a b i l i t y  o f the P E R A  a t 

th e i r le is u re , th e e x e m p t io n  p ro v is io n  co u id 

h a ve been w r i t t e n , as w a s the p r io r p r o v i ­

s io n , to  re q u ire  a f f i r m a t iv e  a c t io n  by the 

p o l i t ic a l s u b d iv is io n  ̂ j ^ i d o p t  the A c t . I t  is 

n o t so w ru te S ^ a n d  th e re a son i t is n o t so 

w r i t t e n  is a p p a re n t ly  to  p re v e n t p re c is e ly 

w h a t th e  C i t y  a rg u e s fo r he re . U n d e r the 

p re s e n t s ta tu te , a p p l ic a b i l i t y  o f the P E R A  

is th e ru le , e x em p t io n  th e e x c e p tio n .

T h e  C i t y  in its ab le p re s e n ta t io n  con ­

te n d e d th a t th e reason th a t A S  2 j.- t0 .0 l0  

w as repea le d and S e c t io n  4 o f S L A  ch . 113 

(1 9 7 2 ) ena c te d w as to  re n d e r the te rm s o f

16. T lie  C ity  o f P c te rsbu rc seem ioely concedes 
tfant once there fans been an o ff ic ia l demand 
fo r recocnic ion by the pub lic employee o r­
gan iza tion . tbe local governm enta l e n tity can 
no longer esenipe its e lf from  the PE fl.V . As 
tins '•ose v e i l illu s tra te s , such a concession 
is ra tt ie r mcsniDglcss. Fo r all p ra c tic a l p u r­
poses. given the sue o f tlie commun ities in

:c ;)s to w a rd  'he A c ; m a n d a to ry is :o (he sta te in d  no t 

'o r (be pu rpose o f changes if tne rc o u irc - 

•ncn ts w ith  re fe re n ce :o la b o r n e g o tia tio n s 

by p o l it ic a l su b d iv is io n s . I t is (ru e (ha t 

'.he sta te was n o t fu rn is h e d  the o p tio n  to 

e xem p t ir s e l f fro m  :he .se t by the 1972 

am endm en t. Out i f  th a t had been (he o n ly 

change de s ire d 'oy the le g is la tu re , the fo rm ­

e r p ro v is io n  co u ld have been re -enac ted 

lim ite d  :o p o lit ic a l s u b d iv is io n s on ly . T he 

change In  the lan guage o t (he p ro v is io n 

th u s re ta in s its s ig n if ic a n c e  as :o p o lit ic a l 

su b d iv is io n s , desp ite the e lim in a t io n  o f the 

sta te fro m  the e xem p tio n  a u th o r iz a t io n .

T h e C ity  a lso a rgues (h a t sm a ll m u n ic i­

p a lit ie s m ay n o t become zw a re  o f the 

te rm s o f the P E R A  u n t i l a f te r sub s ta n tia l 

o rg a n iz a t io n a l a c t iv i t y  o ccu rs , a t w h ic h  

(im e th e y w o u ld  have no reasonab le o p p o r ­

tu n i ty  to e le c t to  be exem p te d . A s no ted 

at the o u ts e t, h ow e v e r, the A c t, a lth o u g h 

s igned in to  la w  on June 7, 1972, d id n o t be­

com e e f fe c t iv e  u n t i l S e p tem be r 3, 1972. 

T h is  in te r im  p e r io d  a f fo rd e d  adequa te tim e 

fo r m u n ic ip a li t ie s  to  becom e in fo rm e d  in 

m ost cases. In  any even t, i t is a p p a re n t 

fro m  th e re c o rd  th a t m em be rs o f the Pe­

te rs b u rg  C ity  C o u n c il w e re w e ll aw a re o f 

the te rm s o f th e A c t . W e a re thus n o t re ­

q u ire d  to pass on qu e s tio n s th a t m ig h t 

a rise in  the e ven t th a t a sm a ll m u n ic ip a li ty  

was u n a w a re  o f (he s ta tu to r y  p ro v is io n s .

[ 4 , 5 ] T h e  C ity  co n te n d s th a t u n d e r 

hom e ru le  p ro v is io n s , its  p ow e rs sh o u ld he 

co n s tru e d b ro a d ly , and th e s u p e r io r c o u r t 

based its  de c is io n on such a co n s tru c t io n . 

A r t i c le  X , § 1 o f the A la s k a  C o n s t i tu t io n  

p ro v id e s in  p a r t th a t a lib e r a l c o n s tru c t io n  

be g iv e n  to  the p ow e r o f lo c a l g o v e rnm e n t 

u n its , and A r t ic le  X , § 11 sp e c if ie s th a t a 

hom e ru ie  b o ro u g h  m ay e x e rc is e  a ll le g is la ­

t iv e  p o '" * r s  n o t p ro h ib ite d  b y la w  o r c h a r ­

te r . j t  re  th e A c t w a s e xp re s s ly made

ne local ;o v e rnm tn ta l en tities w ill 
i r e  o f (be o r j in i ia i io n a l ac tiv it ie s well 

o u th in id ra n ce o f t  demand fo r recocoi- 
tion to p a u leg is la tion , however has tily , to 
prevent the necessity o f ever beinc forced 
to ilea l w ith on o rgan iza tion selected by em­
ployees when such o rgan iza tion is not sa tis­
fac to ry to the c ity .
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' t z i e  zr.fl not 
th e ; re q u ire - 

• '■ r negotiation , 

V 'S  tru e  'h a t 
•J : he o p tio n  ta 

by the ',072 
ccn tne on ly 

•Mure, the 'o rm - 

• te n re -enac ted 
f 'v i<  a n j o n iy . T he 

e o : 'h e  p ro v is io n  

;* c : is  to p o lit ic a l 

els—t in a i io n  o f the 

• v jt . - .o r ia s t io n . 

h a : tm a ll m u n ic i- 

-.e v .va re o f the 

i a ts r sub s ta n tia l 

occurs, at w h ic h 

reasonab le op p o r- 

m p ie d . A s noted 

the A c t, a lth o u g h 

", \072, d id n o t be- 
y tem be r 5, 1972. 

J -d  adequate tim e 

•7 .2 in fo rm e d  in 

** : is appa ren t

.* * the Pe­

te  _ ^ a w a re  o f 

a re thus no t re- 

ions th a t m ig h t 

n a il m u n ic ip a li ty  

t ic r y  p ro v is io n s , 

nds th a t u nde r 

ow e rs shou ld be 

su p e r io r c o u r t 

a to n s tru c t io ru  

ka C o n s titu t io n  

al co n s tru c t io n  

:a l g o ve rnm en t 

spec ifie s th a t a 

-c ise a ll le g is la - 

•v law  o r ch a r- 

x p re s s ly made

tai tnutiea will 

il activities well 

•d .'or recocai- 

- -.tr hastily, t0 

r being forced 

'riected b y  etn- 

‘0 II sot litis-

• an :£.-■> •t--

2 j«iuT.tilo ’o '•"m e .'•lie r i in ic ' . ia l i t ic s .  »ra 
n u n c  O.sIittcS '.ere •:u-ii.,--|y prohibit- 

•j t.-nni r c f u ' i r .g  to -.cootir.to ' i i h  oryar.t- 
.•iiturts -oiecicn by employees -.inlets 'he 
..••:C:r.Uf.on w.-.s timely enac te d .15 Apply:.-)? 
i l.licroi c o n s t r i i c tn n  to the pow ers o f  lo- 

^overm nen t ..at) not here overr ide  'he  
express d ec la ra t io n  of policy made a p a r t 
,ji the PER A w hen counted with cons ider­
ations o f  'h e  m pac: o f  the repeal o f  AS 
21 .-1010  and  the d i f fe re n t  language used 
;n the \972 exem ption  provision. SLA ch. 
Il.i. i  4 (19721.ia

T he in te r lo c u to r y  o rd e r o f the s u p e r io r 

co u r t is, th e re fo re , o v e r ru le d  in s o fa r as it 

pe rm its the C ity  to re je c t a p p lic a t io n  o f 

the P E R A  a f t e r  b e com in g aw a re o f the 

fa c t th a t a il o f the em p loyees o f the C ity  

pow e r and lig h t p la n t had a u th o r is e d 

! 3 E W  to re p re s e n t th e m .1*

Reve rsed and rem and e d . 50

C O N N O R  and 3 U R K E , JJ ., d is s e n tin g 

sepa ra te ly .

j i A T s, v. C IT*;

C O N N O R , J u s tic e  (d is s e n t in g ) .

.A ii- . -c * ; . I m us t re s p e c t fu l ly  d isse n t.

" T ~ /  I am unab le to read j  1, ch . 113, S L A  

1972 as im p o s in g  a n y d e f in i te  tim e l im i t 

upon o rg a n is e d  bo ro u g h s and p o lit ic a l sub ­

d iv is io n s in th e ir re je c t io n  o f the cove rage 

o f the P u b lic  E m p lo ym e n t R e la tio n s A c t . 

I f  the le g is la tu re  had in te n ded th a t m u n ic i­

p a lit ie s sh o u ld ac t w i th in  some d e f in i te

. vt r. »

IP

•»CtS
m z :

O T P E T E R S B U R G  A la s k a 2 6 9
««. v.x r CJ :rj

t tm c . t w o u ld have I een a -m ip ie  m a tte r to

in e r t -u ch a lim e  lu im n t in n  n the '.ex t o f

'h e jta m te . T h a t the le g is la tu re  d id not do

th is is, to me, s ig n i f ic a n t as a gu ide to in -
'e - p r c . in g  rhc S ta tu te .

S e ve ra l c o n s id e ra t io n s b u ttre s s (he con ­

c lu s io n w h ic h  I have reached . F o r one 

th in g , m an y sm a ll m u n ic ip a li t ie s  m ig h t no t 

have liecn aw a re o f the act and the need to 

e xp re s s ly e xem p t them se lv e s fro m  its p ro ­

v is io n s u n t i l o rg a n iz a t io n a l a c t iv i t y  a c tu a l­

ly  o c c u rre d . M o re o v e r , because the act 

s ta ted no d e f in i te  t im e  l im i t , even those 

m u n ic ip a li t ie s  w h ic h  w e re aw a re o f the ac: 

m ig h t no t have fe l t any sense o f u rg e n c y 

in a c t in g  to  e xem p t them se lv e s b e fo re o r ­

g a n iz a t io n a l a c t iv i t y  am ong th e ir em ­

p loyees began to o c c u r . In  these c ir c u m ­

stances I have d i f f i c u l t y  re a d in g  in to  the 

ac : an im p lie d  tim e l im i ta t io n  w ith in  w h ic h  

a m u n ic ip a li ty  m u s t e xem p t i ts e l f fro m  the 

s ta tu to ry  co ve ra g e .

T he m a jo r i t y  o p in io n  p laces em phas is on 

the c o n tra s t be tw een th e 1972 s ta tu te  and 

the e a r l ie r p ro v is io n  c o n ta in e d  in A S  23.- 

- 0 .0 1 0 , 1 w h ic h  d id n o t re q u ire  the s ta te o r 
any p o l it ic a l s u b d iv is io n s to e n te r in to  u n ­

io n c o n tra c ts , a lth o u g h  the s ta te o r a p o l i t ­

ic a l s u b d iv is io n  was p e rm it te d  to  e n te r in to  

such co n tra c ts . O n th e c o n t r a r y , i t can be 

a rg u e d th a t i f  the p o l i t ic a l s u b d iv is io n s o f 

the sta te w e re  un d e r no p re v io u s o b lig a t io n  

to e n te r in to  u n io n . c o n tra c ts  th e y m ig h t 

w e ll read the 1972 act as c o n t in u in g  the

17. S ee  J e t l e r i o n  r.  S la te .  527 ?.2d 37, 43 
(Alaska 1074}.

*3- The s ta te  ami the IB E W  alternatively a r ­
gued tha t  tlie t r ia l  court  erred ia the standard  
at review it applied to the decision ot the 
Departm ent of Labor, cootendinc tha t  the iu- 
penor  c o u r t ' i  review of tha Department 's  
construction of SL A  ch. 113, |  4 (1072) 
•honld have been limited to a determination 
a( whether there existed a rcasoonble bosia 
(or (tie lieiirmit examiner 's  decision. Here 
the question presented involved sta tu tory  in­
terpre ta t ion  about which courts  have spe- 
cinliseti knowledge uori experience. Although 
v>* disncrce with tlie conclusions reached on 
the merits by the trial  judcr,  we bold th a t  
he did not e r r  in subscieiltioc his independent 
Juiicinent tor  t h a t  of the hesrine  e iam mer.  

v ih e  standnrtl  applied bv the (rial court wus

consistent with the guidelines. set forth l»— 
Kelli /  a. Zainarcllo .  -ISA P.2d OOC. 018-17 
(Alaska 1971). The appropria te  standards 
of K e l l v  should also ha applied upon remand 
in reviewing o ther portions of lha D epar t ­
ment 's  decision.

10. O ur  decision is limited in its application to 
the municipal power p lan t  employees. W* 
do not pass on the question of whether tha 
P E R A  shall now apply to all employee* of 
the City of Petersburg.

10. The  tr ia l  court may conduct such fur* 
tlier proceedings os are  necxwnry to resolve 
the remniniog issuea presented by the City 
of Petersburg  complaint na well as by tha 
appeal and cross-appeal from the order of . 
the D epartm ent of Labor.  /

I. 5 1. ch. 10S. SLA  1050.
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su l,» * ic :s :ons .an in d e f in i te  ts.r.e im it « i : h : n  

w h ic h  to  exem p t them se lve s i l 'n u id  ih e y he 

app ro a ched by a la b o r o rg a n iz a t io n  .v ith a 

dem and fo r c o lle c t iv e  b a rg a -ru n g . T h is  

m ig h t w e ll e x p la in  w h y a m u n ic ip a li ty  

w o u ld  w a it u n t i l o rg a n iz a t io n a l a c t iv i t y  

am ong its em p loyees a c tu a lly  o c c u rre d  be ­

fo re  a c t in g  to e xem p t i t s e l f from  the co v ­

e rage o f the 1972 s ta tu te .

A  q u ite  d i f f e r e n t and m o re se rious p ro b ­

lem  w o u ld  be p resen ted i f  1 c ity  had en ­
te re d  in to  a co lle c t iv e  b a rg a in in g  ag re e ­

m en t w ith  its em p loyees and :hen la te r a t­

tem p te d to e xem p t its e l f fro m  the cove rage 

o f the s ta tu te , bu t th a t is no t the case he re .

F o r the reasons s ta ted I w o u ld a f f i rm , 

the ju d g m e n t o f the s u p e r io r c o u r t .

3 U R K E , Ju s tic e (d is s e n t in g ) .

I re s p e c tfu l ly  d issen t. A r t ic le  X , Sec­

t io n  11 o f the C o n s t i tu t io n  o f the S ta te o f 
A la s k a  p ro v id e s : " A  hom e ru le  b o ro u gh o r 

c i ty  m ay e xe rc is e a ll le g is la t iv e  pow e rs n o t 

p ro h ib ite d  by law  o r by c h a r te r . " E x e rc is ­

in g  a le g is la t iv e  p ow e r e xp re s s ly c o n fe r re d  

upon i t by S e c tio n 4, C h a p te r 113, S L A  

1972, the C ity  o f P e te rs b u rg , b y re s o lu tio n , 

re je c te d  the a p p lic a t io n  o f the p ro v is io n s 

o f the P u b lic E m p lo ym e n t R e la tio n s A c t . 

T h e  m a jo r i t y  now says th a t such a c t io n  

was im p ro p e r since the c ity  w as aw a re o f 

" s u b s ta n t ia l o rg a n iz a t io n a l a c t iv i t y "  on the 

p a r t o f c e r ta in  o f its  em p loyees . I do n o t 

ag ree . ...........................

W e  a re re q u ire d  to g iv e a "" lib e ra l co n ­

s t r u c t io n  to  the pow e rs o f lo c a l g o v e rn ­

m e n t u n its . 1 W ith  th a t p r in c ip le  in  m in d I  

can f in d  n o th in g  in the la n guage o f the

V g is ta t tv e  h is to ry , j u M i t y i n ;  tne im p lie d 

h im in t tn n  suu, c r <ted by the m a jo r i t y , p - r _ 

t t c n la r ty  w he re , as he re , th e re  has been an 

exp re s s de le g a tio n o f le g is la t iv e  a u th o r i ty  ( 

b e lie v e th a t th is  c o u r t shou ld ac t w ith  the 

u tm o s t re s t ra in t in p la c in g  any re s tr ic t io n  

on the exe rc is e o f th a t a u th o r i ty  by a 

hom e ru le  c i ty . In  th is case the le g is la ­

tu re 's  fa i lu r e  to im pose a tim e lim ita t io n , 

in  e xp re s s te rm s , is s im p ly  too ob v io u s to 

be w ith o u t m ean in g . T o  me th e re is c le a r 

e v id e n ce o f an in te n t th a t th e re be no such 
lim i ta t io n .

B u t, even i f  some l im i ta t io n  was in te n d ­

ed. as fo u n d by the m a jo r i t y , I oppose the 

a d o p tio n  o f a s ta n da rd as u n c e r ta in  as one 

based upon a p o lit ic a l s u b d iv is io n 's aw a re ­

ness o f "s u b s ta n t ia l o rg a n iz a t io n a l a c t iv i ­

t y "  on the p a r t o f its em p loyees . W h a t 

le ve l o r aw a reness is s u f f ic ie n t?  fs ac­

tu a l k n o w le d g e re q u ire d ?  I f  so. whose 

k n o w le d g e ?  Does the te rm  "s u b s ta n tia l 

o rg a n iz a t io n a l a c t iv i t y "  r e fe r to the num ­

be r o f em p loyees in v o lv e d  o r the le ve l o f 

th e ir a c t iv i t y ?  Does i t m ean sub s ta n tia l 

in  re la t io n  to the size o f th e p o lit ic a l sub­

d iv is io n 's  to ta l w o rk  fo rc e , the num be r o f 

em p lo ye e s e lig ib le  fo r m em be rsh ip  in a 

p a r t ic u la r u n io n , o r those w o r k in g  a t a 

p a r t ic u la r fa c i l i t y , such as a m u n ic ip a l 

l ig h t a n d p ow e r p la n t?

B ecause o f these and o th e r ques tio n s I 

fo re se e g ra v e  d i f f i c u l t y  in  a n y fu tu re  a t­

te m p t to  d e te rm in e  w h e th e r a p o lit ic a l sub­

d iv is io n  is e n tit le d  to a v a il i t s e l f o f the 

p ro te c t io n  a f fo rd e d  by S e c tio n  4, C hap te r 

113, S L A  1972. T h e  o n ly  sa fe cou rse o f 

a c t io n  fo r  such an e n t i ty  w o u ld  appea r to 

be th e im m e d ia te  e n a c tm e n t o f an o rd i­

nance o r re s o lu t io n  r e je c t in g  th e p ro v is io n s 

o f th e P u b lic  E m p lo ym e n t R e la tio n s A c t.v ^ P u b lic E m p lo ym e n t R e la tio n s A c t , o r its

I. Article X. Section 1, Consti tu t ion  o t  the S ta te  ot AJoska.
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J a n u a r y  2 4 ,  1 9 9 1

Opi n i on  P ap e r r e l a t i n g  t o  t he a p p l i c a t i o n  o r PERA in the  
o p e r a t i o n  or  C i t y  of  F a i r b a n k s .

-i g r oup  or  c o n c e r n e d  F a i r b a n k s  c i t i z e n s  g a t h e r e d  and s t u d i e d  
t ne doc ume n t s  in t h i s  c o m p i l a t i o n  p e r t a i n i n g  t o t he P u b l i c  
Emp i : -men t F r 1 a 1 1o ns ,-c t  (PERa)  and a r r i v e d  a t  s i m i l a r  
o p i n i o n s  a s  s e t  - for th in t h i s  p a p e r .

I .  S t u d y  o-f c o m p i l a t i o n  d o c u me n t s :

a .  HB 633 am S,  Ch a p t e r  113,  d a t e d  1972 l o c a t e d  a t  Tab 
10 was  - f u r n i s h e d  by LAO, F a i r b a n k s  in J a n u a r y  1991 and 
v e r i f e d  as  b e i n g  s t i l l  in e f f e c t  , T h e r e  i s  no r e f e r e n c e  in 
t h i s  document  t o  a s p e c i f i c  d a t e  f o r  o p t i n o  in o r ou t  o f 
PERA.

b . C i t y  of  F a i r b a n k s  Memo a t  Tab 2 g i v e s  l i g h t  t o  t he  
f a c t  t h a t ,  in order- f o r  th e  PERA l e g i s l a t i o n  t o  become l aw,  
an am endm ent known as t h e " K o s l o s k y  amendment "  had t o  be 
i n c l u d e d  t h a t  wo u l d  a l l o w  a p o l i t i c a l  s u b d i v i s i o n  t he  
o p p o r t u n i t y  t o r e j e c t  h a v i n g  t he p r o v i s i o n s  of  t he  a c t  
a p p l y ;  t h e r e f o r e ,  i t  a p p e a r s  t h a t  t he  " o r i g i n a l  i n t e n t "  of  
t h i s  l e g i s l a t i o n  was  t o  p r o v i d e  t h i s  e s c a p e  me c na n i s m.
Common s e n se  d i c t a t e s  t h a t  " n o t h i n g  i s  f o r e v e r "  a s  s u g g e s t e d  
in se c o n d  p a r a g r a p h  o f t he  Tab 1 memo.

c .  Memo a t  Tab 2 a l s o  b r i n g s  t o  l i g h t  t h a t  t he a c t i o n  
t a ke n  by t he  c i t y  c o u n c i l  in 1983 to  o p t  i n t o  PERA may have 
been  th e  r e s u l t  of  wha t  a p p e a r s  t o  be a p o l i t i c a l  p l o y ,  an 
a c t  of  c o e r c i o n  s o  t o  s peak  i n v o l v i n g  a p ro p o se d  SB 154,  the 
h i s t o r y  of  whi ch  i s  l o c a t e d  a t  Tab 3 .

d.  I t  a p p e a r s  t h a t  t he  p r o b l e m i s  n o t  in t he  c o l l e c t i v e  
b a r g a i n i n g  p r o c e s s  f o r  publ  ic e mp l o y e e s ,  bu t  in t he  me t hod  
empl oyed  in t ne  b i n d i n g  a r b i t r a t i o n  p r o c e s s  whi ch  h a s  p r o v e d  
t o  be o p p r e s s i v e  and d i c t a t o r i a l  in n a t u r e .  T h i s  p o i n t  i s  
we l l  made in th e  c o r r e s p o n d e n c e  f o u n d  a t  Tab 5 . I n c l u d e d  a t  
Tab 5 i s  an o r d i n a n c e  e n a c t e d  by S o l d o t n a  whi ch p r o v i d e s  for  
an a l t e r n a t i v e  me t hod  of  b i n d i n g  a r b i t r a t i o n .



:'EFa O p i n i o n  ? ;.p ? r  d a t e d  J a n u a r y  24 ,  i ? ? l /

2 . 0 t n e r  c o n c e r n s :

. h e r e  a r e  a r e a s  o t  c o n c e r n  to c i t i z e n s  of  F a i r b a n k s  ana  
q u e s t i o n s  as  t o  t he  l e g a l i t y  of  t he  l a b o r  c o n t r a c t s  now in 
e x i s t e n c e  b e t we e n  t he  C i t <- of  F a i r b a n k s  and some b a r g a i n i n g  
uni  t o :

a .  Are p e r s o n s ,  o t h e r  t ha n  t he  C i t y  Manager  Cor Deput y  
CM in t he  a b s e n c e  o f CM) who c o n d u c t  n e g o t i a t i o n s  of  l a b o r  
a g r e e m e n t s  in v i o l a t i o n  of  Se c .  2.505(4) of  F a i r b a n k s  City 
Code? Exampl e  wou l d  be t he C i t y  of  Fa i r b a n k s / F P DEA (Pol  i ce* 
c o n t r a c t  t h a t  was  n e g o t i a t e d  f o r  t he  c i t y  by a member o f  th e  
Pol ic e  d e p a r t m e n t  w hose s a l a r y  was  d i r e c t l y  a f f e c t e d  by t he 
ou t come  of  t he  r e s u l t i n g  c o n t r a c t .

b .  £.c r e q u i r e d  by F a i r b a n k s  C i t v Code ,  Se c .
2 . 50 5*' -  ' < a)  , was- th e  a c c e p t a n c e  of  r e s u l t i n g  n e g o t i a t i o n s  c :• 
c o u n c i l  e f f e c t e d  by i s s u a n c e  of  an o r d i n a n c e ,  whi c h  wou l d  
r e c u i r e d  aava nc e me n t and an o o p o r t un i  t y  f or  c i t i z e n s '  
i n p u t "

c .  i t  was  t he  u n d e r s t a n d i n g  of  t he  g r oup  t h a t  a 
c o n t r a c t  s h o u l d  r e f l e c t  EQUAL CONSIDERATION f o r  i n v o l v e d  
p a r t i e s - .  The e x a m i n a t i o n  of  v a r i o u s  l a b o r  c o n t r a c t  c o p i e s  
b r o u g h t  up s e v e r a l  a r e a s  t h a t  f a l l  s h o r t  of  equa l
c on s  i de r a t i on :

•1)  The r e s u l t s  of  p o s s i b l y  u n a u t h o r i z e d ,  or  a t  b e s t  
u n s k i l l e d  n e g o t i a t i o n  a t t e m p t s  l e a v e  f ew c i t v  g o v e r n me n t  
o p t i o n s ,  r e  s u i t i n g  in a. " t a k e o v e r "  by b a r g a i n i n g  u n i t s  of  
r t • management  r i g h t s  o e r t a i n c  t o  t he  d e p a r t m e n t s  i n v o l v e d .

‘ 2) In a d d i t i o n ,  t h e r e  i s  no " s u n s e t "  f o r  a n » o f  t he 
p r e s e n t  c o n t r a c t s  s i n c e  t e r m i n a t i o n  d a t e s  do n o t  e x i s t ,
Tisy in g  i t  i m p o s s i b l e  t o  c l o s e  ou t  t h e s e  o p p r e s s i v e  docum ent 
in o r d e r  to  b e g i n  f r e s h  n e g o t i a t i o n s .

2.  I t  was  t he  g e n e r a l  c o n c e n s u s  of  t he  g r oup  t h a t  FERA, .n 
i t s  p r e s e n t  f o r m,  d o e s  n o t r e f l e c t  t he  w i l l  of  t he  p e o p l e ,  
bu t  r a t h e r  r e f l e c t s  t he  l o b b y i n g  Dy o r g a n i z e d  l a b o r  whi ch  
r e s u l t e d  in an o p p r e s s i v e  p i e c e  of  l e g i s l a t i o n  whi ch  
l i t e r a l l y  h a s  l o c a l  c o mmu n i t i e s  h e l d  in b o n d a q e .
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Op i n i on Paper  #2 
• J u s t i f i c a t i o n  f o r  t he  C i t y  of  F a i r b a n k s  t o  t ake  a c t i o n  t o exemp 

i t s e l f  f r om PERA and c o n j u n c t i v e l y  p a s s i n g  i t s  own c o l l e c t i v e  
b a r g a i n i n g  o r d i n a n c e ,  in k e e p i n g  w i t h  t he  i n t e n t  o f  PERA a s  s e t  

f o r t h  in A r t i c l e  2,  Sec .  2 3 . 4 0 . 0 7 0  of  t he  A c t .

i .  Numer ous  do c u me n t s  r e l a t i n g  t o  PERA have  been  t h o r o u g h l y  
s t u d i e d  by a gr oup of  c o n c e r n e d  c i t i z e n s  of  F a i r b a n k s  ana  t he 
g e n e r a l  c o n c e n s u s  i s  s e t  f o r t h  in t h i s  o p i n i o n  p a p e r :

a.  Ch a p t e r  113 SLA 1972 t i t l e d  "AN ACT" s e t s  f o r t h  t he 
PUBLIC EMPLOYMENT RELATIONS ACT a s  Se c .  2 of  t he Ac t .  Al s o  
c o n t a i n e d  in t he Act  as  S e c . 4 i s  t he r e s u l t s  of  t he  " Kos 1 os t  
amendment "  whi ch  s t a t e s :

T h i s  Act  i s  a p p l i c a b a l e  t o  o r g a n i z e d  b o r o u g h s  and 
p o l i t i c a l  s u b d i v i s i o n s  of  t he s t a t e ,  home r u l e  or  
o t h e r w i s e ,  u n l e s s  t he  l e g i s l a t i v e  body o f th e  
p o l i t i c a l  s u b d i v i s i o n ,  by o r d i n a n c e  or  r e s o l u t i o n ,  
r e j e c t s  h a v i n g  i t s  p r o v i s i o n s  a p p l y .

b.  Nowhere in t h i s  Act  i s  t h e r e  a t i me l i m i t  s t a t e d  
r e g a r d i n g  t he  e x e r c i s i n g  of  t h i s  r e j e c t i o n  s t e p .

c .  In a c a s e  c o n s i d e r i n g  s e c .  4,  S t a t e  v.  C i t y  of  
P e t e r s b u r g ,  538 P . 2d 263 ( Al a s k a  1975) th e  supr eme  c o u r t  r e v e r s  
a d e c i s i o n  by a s u p e r i o r  c o u r t  j u d g e  who u p h e l d  t he  c i t y ' s  
r e j e c t i o n .  Thr e e  ou t  of  f i v e  s upr e me  c o u r t  j u d g e s ,  in r e n d e r  n 
t h e i r  o p i n i o n  " r e a d  in" t he  t i me f r a me  a s  i t  a p p l i e d  t o  t he  
P e t e r s b u r g  c a s e ,  and r e v e r s e d  t he  s u p e r i o r  c o u r t  d e c i s i o n  b ecau  
th e  r i g h t s  of  t he  g o v e r n me n t  e mp l o y e e s  t o  o r g a n i z e  f o r  t he 
p u r p o s e  of  h a v i n g  c o l l e c t i v e  b a r g a i n i n g  wou l d  have  b een  d e n i e d  
t he r e j e c t i o n  of  t he  Ac t .  The o t h e r  two j u d g e s  had  d i s s e n t i n g  
o p i n i o n s  t h a t  e x p r e s s  our  f i n d i n g s :

( 1)  I f  t he l e g i s l a t u r e  ha d  i n t e n d e d  t h a t  m u n i c i p a l i t i e s  
s h o u l d  a c t  w i t h i n  some d e f i n i t e  t i me ,  i t  wou l d  have  been  a s . mo 
m a t t e r  t o  i n s e r t  s uch  a t i me l i m i t a t i o n  in t he t e x t  of  t he 
s t a t u t e .

( 2)  A r t i c l e  X.  S e c t i o n  11 of  t he  C o n s t i t u t i o n  of  t he  
S t a t e  o f  A l a s k a  p r o v i d e s :  "A home r u l e  b o ro u g h  o r c i t y  may
e x e - c i s e  a l l  l e g i s l a t i v e  pow ers n o t  p r o h i b i t e d  by l aw or  by 
c h a r t e r .  F u r t h e r ,  A r t i c l e  X S e c t i o n  1 r e q u i r e s  t h a t  t he  c o u r t s  
g i v e  a l i b e r a l  c o n s t r u c t i o n  t o t h e  p o w ers  o f l o c a l  g o v e r n me n t  
uni  t s  .



<3; Th e r e  i s  n o t h  i no in t he  l a n g u a g e  o t  t he  P u b l i c  
Ernp 1 ovmen t R e l a t i o n s  Ac*,  or  i t s  l e g i s l a t i v e  h i s t o r y ,  t h a t  
.i u s t i t i ed t ne  i mp 1 i ed 1 i m i t i a t i on su g g e  s t e d  by t he  maj  or  i t y 
op i n i o n  .

d.  In a Memorandum i s s u e d  by a L e g i s l a t i v e  C ounsel o f the  
S t a t e  L e g i s l a t i v e  A f f a i r s  Age nc y ,  F e b r a r y  3 , 1988 , a r e f e r e n c e  =
made to  a l a t e r  c a s e ,  C i t y  & Bor .  o t  S i t k a  u .  I n t e r n a t i o n a l  
B r o t h e r h o o d  of  E l e c t r i c a l  Wo r k e r s ,  *53 P.  2d 332 ( A l a s k a  1 9 8 2 ;, 
S i t k a ' s  e x e mp t i o n  -from PERA u n d e r  S e c .  4 was  a l l o w e d  t o  s t a n d  but  
r e q u i r e d  S i t k a  t o a b i d e  by t he t e r ms  or  i t s  c h a r t e r  and r e c o g n i z e  
e mpl oye e  o r g a n i z a t i o n s .

2.  F o l l o w i n g  i s  S e c .  2 3 . 4 0 . 0 7 0  DECLARATION OF POLICY,  whi ch  in our  
o p i n i o n  ha s  n o t  been  m et in c r u c i a l  a r e a s  wh i c h  w i l l  be n o t e d  
1 a t e r  :

"The l e g i s l a t u r e  - f i nds  t h a t  j o i n t  d e c i s i o n  maki ng  
i s  t he  moder n way o-f a d m i n i s t e r i n g  g o v e r n me n t .  I f  
p u b l i c  e mp l o y e e s  have beer, g r a n t e d  t he  r i g h t  t o 
s h a r e  in t he  d e c i s i o n - m a k i n g  p r o c e s s  a f f e c t i n g  
w ag es  and w o r k i n g  c o n d i t i o n s ,  t h e y  have  become 
m ore r e s p o n s i v e  and b e t t e r  a b l e  t o  e x c h a n g e  i d e a s  
and i n f o r m a t i o n  on o p e r a t i o n s  w i t h  t h e i r  
a d m i n i s t r a t o r s . A c c o r d i n g l y ,  g o v e r n me n t  i s  made 
m ore e f f e c t i v e .  The l e g i s l a t u r e  f u r t h e r  f i n d s  
t h a t  t he e n a c t m e n t  of  p o s i t i v e  l e g i s l a t i o n  
e s t a b l i s h i n g  g u i d e l i n e s  f o r  p u b l i c  empl oyment  
r e l a t i o n s  i s  t he  b e s t  way to  h a r n e s s  and d i r e c t  
t he  e n e r g i e s  of  p u b l i c  e mp l o y e e s  e a g e r  to  have  a 
v o i c e  in d e t e r m i n i n g  t h e i r  c o n d i t i o n s  of  wor k ,  t o 
p r o v i d e  a r a t i o n a l  me t h o d  f o r  d e a l i n g  w i t h  
d i s p u t e s  and w ork s t o p p a g e s ,  t o  s t r e n g t h e n  t he  
m e r i t  p r i n c i p l e  wher e  c i v i l  s e r v i c e  i s  in e f f e c t  
and t o  m a i n t a i n  a f a v o r a b l e  p o l i t i c a l  and s o c i a l  
e n v i r o n m e n t .  The l e g i s l a t u r e  d e c l a r e s  t h a t  i t  i s  
t he  p u b l i c  p o l i c y  of  t he  s t a t e  t o  p ro m o te  
h a r mo n i o u s  and c o o p e r a t i v e  r e l a t i o n s  b e tw een  
g o v e r n me n t  and i t s  e mp l o y e e s  and t o  p r o t e c t  t he 
p u b l i c  by a s s u r i n g  e f f e c t i v e  and o r d e r l y  
o p e r a t i o n s  of  g o v e r n me n t .  T h ese  p o l i c i e s  a r e  t o 
be e f f e c t u a t e d  by

<1> r e c o g n i z i n g  t he  r i g h t  o f  p u b l i c  e mp l o y e e s  
t o  o r g a n i z e  f o r  t he  p u r p o s e  of  c o l l e c t i v e  
b a r g a i n  i n g ;

<2) r e q u i r i n g  p u b l i c  e mp l o y e r s  t o  n e g o t i a t e  
w i t h  and e n t e r  i n t o  w r i t t e n  a g r e e m e n t s  w i t h  
e mpl oye e  o r g a n i z a t i o n s  on m a t t e r s  of  wa g e s ,  h o u r s ,  
and o t h e r  t e r ms  and c o n d i t i o n s  of  e mpl oyme nt :



( 3)  m a i n t a i n i n g  m e r i t  s y s te m  p r i n c i p l e s  among 
publ  ic e mp l o y e e s . "

2 . We a g re e  w i t h  t he  i n t e n t i o n s  of  t he  p o l i c y  s e t  f o r t h  a b o v e .  
However ,  in our  o p i n i o n  t ne  r e s u l t s  of  b e i n g  u n d e r  PERA have  oe 
e ;< t r  erne 1 y n e g a t i v e  in t he  f o i l  ow i ng c r u c i a l  a r e  a s  :

a .  Empl oye e s  s h o u 1d have  a v o i c e  in d e t e r m i n i n g  wo r k i n g  
conc i  t i ons  e t c . ,  bu t  w i t h i n  r e a  s o n .

<1> S i n c e  t he  C i t y  of  F a i r b a n k s  came unde r  FERA, 
m a n a g e me n t ' s  c o n t r o l  of  t he  c i t y ' s  o p e r a t i o n s  has  been  w h i t t l e d  
away,  a t  t he d i c t a t e s  of  t he  b a r g a i n i n g  u n i t s  u s i n g  t h e  t h r e a t  
b i n d i n g  a r b i t r a t i o n .

<2;  U n p r e c e d e n t e d  h i g h  wage l e v e l s ,  v e r i f i e d  by a wage 
s t u d y  c o n d u c t e d  by a p r o f e s s i o n a l  f i r m ,  have  c o n t i n u e d  to 
s k y r o c k e t  t o  t he  d e t r i m e n t  of  t he  l o c a l  communi t y ,  a s  a r e s u l t  
b i n d i n g  a r b i t r a t i o n  d e c i s i o n s ,  s l a n t e d  h e a v i l y  in f a v o r  of  
b a r g a i n i n g  u n i t s  wn i c h  wer e  made w i t h o u t  r e g a r d  f o r  t he  economi  
c o n d i t i o n s  of  t h i s  c ommuni t y .

c .  The m e r i t  p r i n c i p l e  h a s  been  we a k e n e d  by an i n t e r n a l  
p r o mo t i o n  p r a c t i c e  whi ch  h a s  t a k e n  p l a c e  w i t h i n  t he p u b l i c  s a f e  
d e p a r t m e n t ,  t h a t  h a s  t a i n t e d  t he p o l i t i c a l  and s o c i a l  e n v i r o n me  
r e f l e c t e d  in p u b l i c  d i s a p p r o v a l  of  s uch  a c t i o n s .

c .  The " p u b l i c  p o l i c y  of  t he  s t a t e  t o  p r omot e  h a r mo n i o u s  an 
c o o p e r a t i v e  r e l a t i o n s  be t we e n  g o v e r n me n t  and i t s  e mp l o y e e s  and  
p r o t e c t  t he  p u b l i c  by a s s u r i n g  e f f e c t i v e  and o r d e r l y  o p e r a t i o n s  
of  g o v e r n me n t , "  h a s  f a i l e d  m i s e r a b l y  a s  a r e s u l t  of  PERA 
d i c t a t e s .  A war  h a s  been  r a g i n g  b e t we e n  u n i o n  r e p r e s e n t a t i v e s  
and d i s e n c h a n t e d  l o c a l  c i t i z e n s ,  who have  qone t h r o u o h  s e v e r a l“■ a ”
y e a r s  of  r e c e s s i o n  and a r e  b e i n g  s a d d l e d  w i t h  t he  b u r d e n  of  
c o v e r i n g  t he  u n r e a s o n a b l e  dem ands pu t  in p l a c e  b e c a u s e  of  
d e c i s i o n s  made by " o u t s i d e "  a r b i t r a t o r s .

- .  We c o n t e n d  t h a t  b i n d i n g  a r b i t r a t i o n  r e q u i r e m e n t s  of  PERA 
d i v e s t s -  o u r  l o c a l  g o v e r n i n g  body o f i t s  p u b l i c l y  e n t r u s t e d  
s p e n d i n g  pow er and d e l e g a t e s  i t  t o  an i n d i v i d u a l  n o t  e l e c t e e  o> 
t he  p e o p l e  and w i t h  no f i d u c i a r y  d u t y  o f  l o y a l t y  and 
r e s p o n s i b i l i t y  t o  l o c a l  c i t i z e n s .  T h i s  d i v e s t u r e  e f f e c t i v e l y  
r e move s  t he  v o i c e  of  t he  p e o p l e  over  how t h e i r  r ax d o l l a r s  a r e  
be s p e n t  in t he  p u b l i c  domai n .

5.  By e n a c t i n g  a l o c a l  la b o r  r e l a t i o n  o r d i n a n c e  s i m i l a r  t o 
Sol  da tne. ' s  c o l l e c t i v e  b a r g a i n i n g  o r d i n a n c e ,  b i n d i n g  a r b i t r a t i o n  
z*f< s t i l l  be e f f e c t e d  i f  an i mpas s e  in n e g o t i a t i o n s  s h o u l d  
r e  s u i t ,  by p u t t i n g  l a s t  and f i n a l  o f f e r s  by b o t h  p a r t i e s  t o  a 
v o t e  of  t he  p e o p l e ,  who t hen  become t he  a r b i t r a t o r s .
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G r e a t e r  F a i r b a n k s  C h a m b e r  ' o f  C o m m e r c e

739 Secsnc Avenue ■ , S 0 7 ' 05

?airoant:s, Alas<a 997CI
RESOLUTION 94-0425

FAX (907! A56-o96(5

A RESOLUTION BY THE GREATER FAIRBANKS CHAMBER OF COMMERCE
IN SUPPORT OF HB 255 - PERA

WHEREAS, it is the mission of the G reater Fairbanks Cham ber of Commerce to 
improve the economic base of Interior Alaska by promoting a  climate in which business 
thrives and Fairbanks remains a dynamic and attractive place to live, and

WHEREAS, residents of the City have expressed a perception that class one city 
workers are paid disproportionately high wages compared to private sector workers, and

WHEREAS, studies indicate that class one city workers are paid disproportionately 
high wages compared to other class one workers in communities similar to Fairbanks, and

WHEREAS, city managers and councils have repeatedly been unable, through 
collective bargaining, to bring class one city workers wages in line with the private sector’s 
wages or the city’s ability to pay for city services, and

WHEREAS, it is believed that collective bargaining fails because mandatory binding 
arbitration is in place, and

WHEREAS, based on the public’s perception that class one city workers unfairly 
benefit from mandatory arbitration, the City of Fairbanks has been unable to raise voter 
approved taxes to pay for city services that improve the economic base of Interior Alaska 
and promote a  climate in which businesses thrive, and

WHEREAS, no reasonable solution has been offered to voters except to opt out of 
those portions of collective bargaining which require mandatory arbitration with class one 
city workers, and

NOW, THEREFORE, BE IT RESOLVED that the G reater Fairbanks Chamber of 
Commerce supports HB 255 which would allow the voters to elect to opt out of those 
portions of the Public Employees Relations Act which requires mandatory arbitration with 
class one city workers.

D ated this 25th Day of April, 1994.

By 7 2 ^ M 2 J F ^ V /  
Margo Gpodhew
President/CEO

By

Chairman of the Board
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ALASKA 
MUNICIPAL 
■  LEAGUE

M arch 20, 1995

TO : R epresentative Ivan Ivan, Chairman
and M em bers
H ouse  Com m ittee on Com m unity and R egional Affairs

FR O M : Kevin C. Ritchie
E xecutive D irector

RE: HB 248 - Local exemption from  PE R A

H B  248 w ould allow  municipalities to  choose, by v o te  o f  the people, to  w ithdraw  from  
coverage under the Public Em ployees Relations Act (PER A ), which m andates collective 
bargaining. T he bill is consistent w ith A M L’s overall philosophy o f  allowing m aximum  
local control over the operation o f  municipal governm ent, how ever, the  A M L Policy 
supports a choice by the  elected body by ordinance consistent w ith the original PER A  
provisions.

T he A laska M unicipal League 1995 Policy Statem ent (P art VII - Local G overnm ent 
P ow ers) includes the  following statement:

“T he L eague strongly opposes any legislation that w ould fo rce municipalities to  be subject 
to  the  provisions o f  th e  Alaska Public Em ployees L abor R elations Act. The L eague 
opposes, ju s t as strongly, any legislative efforts to  dictate  the  provisions o f  local public 
em ployee labor relations ordinances. T h e  L eag u e  s u p p o r ts  leg isla tion  to  a llow  each  
m u n ic ip a lity  to  re je c t o r  w ith d ra w  fro m  the  te rm s  o f  th e  A lask a  P u b lic  E m ployees 
L a b o r  R e la tio n s  A c t a t  a n y  tim e  by  ac tio n  o f  th e  g o v e rn in g  body . The scope o f  
decisions as to local governm ent finance and labor policies is best left to  the local 
governing body." (em phasis added)

W hile w e w ould  p refer that local governing bodies be allow ed the m aximum  authority  to  
address this issue, A M L supports HB 248 as a  m ove in th e  right direction.

JK/LEG/HB24».hr

Member of tbe National League of Cities and the Notional Association of Counties
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RESOLUTION h

9074596710 P. 1 /2

d u ced b y : C o u n c i l Member C l e w o r t h  
May 2 0 , 1991

A RESOLUTION URGING THE ALASKA STATE 
LEGISLATURE TO ENACT AN EXEMPTION BY POPULAR 
ELECTION PROVIS ION TO THE STATE PUBLIC 
EMPLOYMENT RELATIONS ACT.

WHEREAS, b y r e s o l u t i o n  t h e  c i t y  o f  F a i r b a n k s  e x e r c i s e d  

i t s  e x e m p t i o n  f o l l o w i n g  t h e  a d o p t i o n  o f  PERA, b u t  i n  1984 w a iv e d  

t h e  e x e m p t i o n  by o r d i n a n c e ,  th u s  b e c om in g  t h e  f i r s t  m a j o r ,  

m u n i c i p a l i t y  i n  A l a s k a  t o  f a l l  u n d e r PERA 's j u r i s d i c t i o n ;  and

WHEREAS, among i t s  many p r o v i s i o n s  PERA p r o v i d e s  f o r  

m a n d a t o r y  b in d in g  a r b i t r a t i o n  c o n c e r n i n g  w age s , h o u r s  and te rm s  and 

c o n d i t i o n s  o f  em p lo ym e n t f o r  C l a s s  I  p u b l i c  e m p l o y e e s ; and

WHEREAS, b in d in g  a r b i t r a t i o n  d i v e s t s  a l o c a l  g o v e r n i n g  

b o d y o f  i t s  p u b l i c l y  e n t r u s t e d  s p e n d in g  p ow e r and d e l e g a t e s  t h e  

same t o  an i n d i v i d u a l n o t  e l e c t e d  b y t h e  p e o p l e  and w i t h  no 

f i d u c i a r y  d u t y  o f  l o y a l t y  and r e s p o n s i b i l i t y  t o  l o c a l  c i t i z e n s ;  and 

WHEREAS, t h i s  d i v e s t i t u r e  e f f e c t i v e l y  rem o ve s t h e  v o i c e  

o f  t h e  p e o p l e  o v e r  how t h e i r  t a x  d o l l a r s  a r e  t o  be s p e n t i n  th e  

p u b l i c  d om a in ; and

WHEREAS, th e  c o s t  o f  l o c a l  g o v e rn m e n t m u s t be c o n t r o l l e d  

b y t h o s e  who pay f o r  i t ;  and

WHEREAS, an e x e m p t io n  b y p o p u la r  e l e c t i o n  am endm ent t o  

PERA can r e s t o r e  t o  l o c a l  c i t i z e n s  t h e i r  c o n s t i t u t i o n a l  e n t i t l e m e n t  

o f  maximum l o c a l  s e l f  g o v e rn m e n t and th e  a s s u r a n c e  t h a t  a l l  l o c a l  

g o v e r n m e n t p ow e r s w i l l  re m a in  v e s t e d  i n  t h o s e  c h a rg e d  w i t h  t h e  

p u b l i c  t r u s t .



03/31/95 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM

15:11:07 PARTICIPANT LIST (ALL PARTICIPANTS)

TCN:50521 SCHEDULED toR :03/31/95 15:00 TO 17:00 

PUBLIC HEARING HOUSE LABOR & COMMERCE

LTN1150 

BY:DJT 

FOR:DJT

LOCATION:DELTA JCT. 
HB 248 MS. JACKIE NELSON-LIZARDI 'TESTIFY.

15:19:05 PARTICIPANT LIST (ALL PARTICIPANTS)

TCN:50521 SCHEDULED FOR:03/31/95 15:00 TO 17:00

03/31/95 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM

PUBLIC HEARING

LOCATION:KEN/SOL , 
HB 248 MR.

HB 248 , 

HB;. 248 ' • 

HB 248

JIM

"MS. . WANDA 

"MS;' 'KAREN 

MS: TRENA

HOUSE LABOR & COMMERCE

SIMEROTH y V 

BONILLAS' ✓ 

MAHURIN ✓  

RICHARDSON V

KPEA 

KPESA » 

KPESA ‘ ) 

NEA-ALASK

TESTIFY

TESTIFY/

TESTIFY::;:/,.-

TESTIFY

LTN1150

BY:SOL

FOR:SOL



COMMITTEE: ^ Subject of meeting:

0 &v
Official Buain«u

DATE/

PLEASE PRINT! NAME ADDRESS (MAILING) & (ZIP)
DO YOU WANTPHONE REPRESENTING t o  t e s t i f y  ?

i

' Vk^ajo/v M aiH  H W c t- 114 2 u J  s h / i / ^ V

C  /
iD R o ce  L o s v j j 'C - i £> '$fo 2  j j Li A p t  />  b ^ '(

u
/

/ 7  ^ / '  /  r'A ’ ^  « T f  X -7/v\ / ^ - ^ /  y/ > ^  y ' ^ / V 5 T £ P< '■>//?' *- d lv -w  /  ̂ -V; , - 0  /....  ..........





Date Referred: March 10, 1995 FURTHER REFERRALS:

Date of Committee Action: ~ ^ 5

The LABOR AND COMMERCE Committee considered: HB 249

HOUSE BILL NO. 249 MCGRATH KUSKOKWIM RIVER ICE CLASSIC

"An Act authorizing the McGrath Kuskokwim River Ice Classic."

} '" > U S E  C O M M I T T E E  R E P O r  ”

(7)

reco m m en d s  it be rep la ce d  S  - £ , 0  I I tlle sam e title
w ith  th e  fo llow ing  co m m ittee  s u b s ti tu te  C S  H /3 a new title

[ ] additional referral to ______________________ Committee
[ 1 attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (Dep<) APPROVES PREVIOUS:

[ ] fiscal note(s) ______________________ [ ] fiscal note(s) ____________________________

[VTzero fiscal note(s)   [ ] zero fiscal note(s)
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CS FOR HOUSE BELL NO. 249(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVE NICHOLIA
A BILL 

FOR AN ACT ENTITLED 

"An Act authorizing the McGrath Ice Classic."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

♦ Section 1. AS 05.15.690(21) is amended to read:

(21) "ice classic" means a game of chance where a prize of money is 

awarded for the closest guess of the time the ice moves in a body of water or 

watercourse in the state and is limited to the Nenana and Chena Ice Pools in the same 

manner as they were conducted in 1959 and previous years, a Kuskokwim Ice Classic 

to be operated and administered by Bethel Social Services, Inc., a Kenai River Ice 

Classic to be operated and administered by the Kenai and Soldotna Rotary Clubs 

joindy or by either the Kenai Rotary Club or the Soldotna Rotary Club, a Yukon River 

Ice Classic to be operated and administered by the City of Fort Yukon, an 

Alaska-Soviet Ice Classic to be operated and administered jointly by CAMAI. Inc., and 

the City of Diomede, [AND] a Big Lake Ice Classic to be operated and administered 

by the Houston Junior-Senior High School Booster Club and the Big Lake Chamber 

of Commerce joindy or by either the Houston Junior-Senior High School Booster Club

- I- CSHB 249(L<5cC)
New T e x t  U n d e r l i n e d  [ DELETED TEXT BRACKETED]



or the Big Lake Chamber of Commerce, and a McGrath Ice Classic to be operated 

and administered by the Kuskokwim Public Broadcasting Company:

CSHB 249(L&C) -2-
New T e x t  U n d e r l i n e d  [ DELETED TEXT BRACKETED]



Revision Date: _____________________________________________ Dept. Affected;___________Revenue____________
Title: McGrath Kuskokwim River Ice Classic________ BRU: Revenue Operations_____________
______________________________________________________________ Component: Charitable Gaming Division_______
Sponsor: Representative Nlcholia______________________  _________________________________
Requester: House Labor and_Commerce_________________ COMPONENT SERIAL NO. 1883

F IS C A L  N O T E
STATE OF ALASKA BILL NO. HB 249_______
1995 LEGISLATIVE SESSION

Expend itu res/Revenues _________  (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 00

CAPITAL EXPENDITURES I

ICHANGE IN REVENUES ( ) I

FUND SOURCE______________________    (Thousands of Dollars!
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E stim ate o f any cu rren t year (FY95) co s t: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10/94) 95(isno.xls/DBR Pago 1 of 1
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CS FOR HOUSE BILL NO. 249( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE NICHOLIA

A BILL 

FOR AN ACT ENTITLED

"An Act authorizing the McGrath Ice Classic."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05.15.690(21) is amended to read:

(21) "ice classic" means a game of chance where a prize of money is 

awarded for the closest guess of the time the ice moves in a body of water or 

watercourse in the state and is limited to the Nenana and Chena Ice Pools in the same 

manner as they were conducted in 1959 and previous years, a Kuskokwim Ice Classic 

to be operated and administered by Bethel Social Services, Inc., a Kenai River Ice 

Classic to be operated and administered by the Kenai and Soldotna Rotary Clubs 

jointly or by either the Kenai Rotary Club or the Soldotna Rotary Club, a Yukon River 

Ice Classic to be operated and administered by the City of Fort Yukon, an 

Alaska-Soviet Ice Classic to be operated and administered jointly by CAMAI, Inc., and 

the City of Diomede, [AND] a Big Lake Ice Classic to be operated and administered 

by the Houston Junior-Senior High School Booster Club and the Big Lake Chamber 

of Commerce jointly or by either the Houston Junior-Senior High School Booster Club

-1- CSHB 249( )
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



or the Big Lake Chamber of Commerce, and a McGrath Ice Classic to he onerated 

and administered hv the Kuskokwim Public Broadcasting Company:

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 249( ) -2-
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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House Bill 249

SPONSOR STATEMENT

HB 249 modifies Alaska Statute 05.15.690 by authorizing the Kuskokwim 
Public Broadcasting Corporation (KPBC) to hold an annual McGrath 
Kuskokwim River Ice Classic.

KPBC has been operating out of McGrath for the past 12 years. They are 
the only broadcasting organization serving more than 4500 interior 
residents on both the Yukon and Kuskokwim Rivers. KPBC, along with 
the McGrath Volunteer Fire Department and the Kuskokwim Valley 
Rescue Squad-together known as McGrath Emergency Services-- 
provide vital services to McGrath and the surrounding communities. 
These three organizations have been working together to develop the 
McGrath Kuskokwim River Ice Classic. They plan to continue this 
relationship in the future to ensure that the proceeds are mutually 
beneficial, and that a high level of service is maintained in this area.

Many public broadcasting and emergency service organizations across 
the State are faced with an impending decline in State and Federal 
support. If the State is going to continue putting more of the burden on 
these non-profit organizations, they must compensate for this loss in 
revenue by allowing these organizations the opportunity to search for 
alternative sources of funding. Allowing the Kuskokwim Public 
Broadcasting Corporation to oversee an ice classic could give them the 
funding necessary to ensure their continued service to rural areas.
Please remember the efforts of KPBC and McGrath Emergency Services 
when you consider H3 249.

I appreciate your support.
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TO: R eptesen ta tive  Pete Kott, C hair
H ouse L abor and Com m erce Com m ittee

FROM: R epresen ta tive  Irene N icholia ,

DATE: April 7, 1995

RE: Scheduling of HB 249

I am  requesting a hearing on House Bill 249, "An Act 
authorizing  the M cG rath K uskokw im  River Ice Classic," in the 
H ouse Labor and Com m erce Com m ittee. Please schedule this 
B ill at your earliest convenience.

A ttached you will find a copy of HB 249, along with the 
S ponsor S ta tem en t and several letters o f support.

Thank you in advance for your prom pt response.



KUSKOKWIM PUBLIC BROADCASTING CORPORATION
P.O. Box 70 
McGRATH. ALASKA 99627 
(907) 524-3001 FAX (907) 524-3436

TO: Representative Pete Kott 
Chni.n.nau
Labor and Commerce Committee

FR: Betsy McGuire 
KSKO Radio 
General Manager

DT: April 3. 1995

RE: Support o f  HB 249. authorizing the M cGrath K uskokw im  River Ice Classic.

CC: Brent Ursel. McGrath Emergency Services (MES)

Dear Representative Kott,

I am writing to you asking for your support of HB 249 which would authorize the 
Kuskokwim Public Broadcasting Corporation (KPBC) to hold an annual McGrath. 
Kuskokwim Rivet Ice Classic.

Tlie KPBC manages KSKO-AM public radio in McGrath. We are a full, sole service radio 
station that Broadcasts to approximately 4500 interior residents on both the Yukon and 
Kuskokwim Rivers. KlYU-AM Galena is a sole service repeater radio station of KSKO. 
We have been under continual budget exits for the past ten. years and as you know, with 
the decline of state dollars, we are now facing the very real threat of loss of our full 
service status, leaving us with minimal service as a repeater station. For the past three 
years we have been looking earnestly for alternative funding to state dollars to keep this 
vital service at an adequate level.

KSKO aud McGrath Emergency Services (MES). a combination of the non-profit groups, 
the McGrath Volunteer Fire Dept and the Kuskokwim Valley Rescue Squad, are working 
together to make the Kuskokwim River Ice Classic a reality aud a possible funding source 
for all three non-profit organizations.

We live in a sparsely populated area that is very dependant on all of these non-profits for 
vital services. Vital services that the state can no longer afford to fund. There are very 
limited economic resources in the area for alternative funding and we are askjug you to 
please support our efforts in alternative fundraising by voting yes to HB 249, the McGrath 
Kuskokwim River Ice Classic.

Thank-you for your support.

ftt'.'it)-1 in pem tv 'f* Aloivo Piil-.ii.- e-cciJ<M4lln(i C?r-,rt'i:svn viM d+dicofed public wiyico in Aioila \ woityir. 'r.lenoi



April 4, 1995

McGrath Health Center 
P.O. Box 10 

McGrath, Alaska 99627

Dear Representative Kott,

I am writing in support of HB0249a authorizing communities to hold ice classics. With 
declining state revenues, any organizations are looking for ways to till the budget gap. 
The Kuskokwim Public Broadcasting Corporation is responsible for locale radio station 
KSKO, which reaches numerous surrounding villages. An ice classic is one method that 
could be used to help keep the station on the air.

I urge you to support this measure.

Sincerely,

Brent A. Ursel PAC 
Clinic Director
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Honorable Pete Ko tt; Chairman 
?r and; Commerce Committee

Juneau, Ajaaka

Dear Representative Kott,

on K B. 249

I an) a studen t In McGrath. The reason I ’m w r it in g  is  because o f 
KSK3. KSKO is Im portan t fo r the messages and the weathjer. A lso 
the smergiency announcements. I would lik e your support 
fo r |<SKO. 'Thank you fo r your support.

S incere ly ,

rHLeonard Andrews .



P.O. Box 161 
McGrath, Alaska 9962 / 
April 11,1 995

The Honorable rate Kctt; Chairman 
Labor and Commerce Committee 
Juneau. Alaska

Dear Representative Kott:

i am writing as a student of the McGrath School in support o f the 
House Bill 249. in my opinion, the ice Classic raffle should be soid 
to the surrounding areas of McGrath and to former listeners of ksko 
Radio.

1, myseif reiy on the KSKO Radio for messages, emergency 
announcements, nows broadcasts, entertainment, and for sending 
important messages to persons o f other villages that recieve the 
frequency o f KSKO.

it wouid be a tragedy to the locai listeners and surrounding villages 
of McGrath to see the radio station taken away,

Please support my request of the passage of H.B. 249. Thank you for 
your time and consideration.

Sincerely,

K itty Edwards
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1995 LEGISLATIVE SESSION*
STATE O F ALASKA

F IS C A L  N O T E  D C E D  W o r k  D r a f t
B IL L  NO. _CSHB251

Revision Date:_______
Title: Native Corporations

Sponsor Representative Moses 
Requestor:______________

Expenditures/Revenues:

Department Affected: Commerce and Economic Development 
BRU: Banking,.Securities and Corporations______________
Component Banking. Securities and Corporations 

COMPONENT SERIAL NO. 1233 _

(Thousands of Dollars)
OPERATING EXPENDITURES FY96 FY97 FY 98 FY99 FYOO FY 01
PERSONAL SLAViCES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIFMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 1 ‘ 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES I
CHANGE IN REVENUES ( )

1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1006GF/MHTIA
Other

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL 0 0 0 0 0 0
Estimate of current year (FY 95) co9t: $ 0 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page If necessary.)

Prepared by: WilHs F. Kirkpatrick, Director___________________________ Phone: 465-2521________________________________
Division: Banking. Securities and Corporations________________________ Date:_________________________________________

Approved by Commissioner: William L Hensley______________________  Date:_________________________________________
Agency: .Commerce, and&onacolc Development______________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office 
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STATE O F ALASKA
1995 LEG ISLA TIV E SESSIO N

F IS C A L  N O T E
B ILL  NO. CSHB251 (L & C)

Revision Date: _______
Title: Native Corporations

Sponsor: Representative Moses
Requestor: Representative Kott

Expenditures/Revenues

Department Affected: Commerce and Economic Development
BRU: Banking. Securities and Corporations______________
Component: Banking. Securities and Corporations_________

COMPONENT SERIAL NO. 1233 

(Thousands of Dollars

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1005 GF/MHTIA
Other

0 0 0 0 0 0
0 0 c 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 n 0 0 0 0

TOTAL 0 0 0 0 0 0
Estimate of current year (FY 95) cost: $ 0 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
Disputes arising with respect to the requisite signatures, time frames, or repetitive issues will be subject to judicial resolution under private rights ot 
action, thus the department has submitted a zero fiscal note, believing that we will no! be involved in any dispute resolution on these issues.

Prepared by: Willis F. Kirkpatrick. Director Phone: 465-2521_______________________________
Division: Banking, Securities and Corporations________ _̂_____________ Date:

Approved by Commissioner: William L. Hensley j l t J I L  Date: 18 /? s '___________________________
Agency: Commerco and Economic Development n ~/ j

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office 

Rev 10/94 Pago 1 o! 1
KP,'go336.bsc
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STATE O F ALASKA
1995 LEG ISLA TIV E SE SSIO N

F IS C A L  N O T E
J-l V.

BILL NO. H B 251

Revision Dale:_____________________
Til'e: An Act relating to Native Corporations

Department Affected: Commerce and Economic Development 
BRU: Banking, Securities and Corporations____________
Component: Banking, Securities and Corporations

Sponsor: Representative Moses
Requestor: Representative Moses

Expenditures/Revenues:

COMPONENT SERIAL NO. 1233 

(Thousands of Dollars
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

6.0 6.0 6.0 6.0 6.0 6.0
11.0 11.0 11.0 11.0 11.0 11.0

TOTAL OPERATING 17.0 17.0 17.0 17.0 17.0 17.0

CAPITAL EXPENDITURES 0 0 0 0 | 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUND SOURCE (1fhousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

17.0 17.0 17.0 17.0 17.0 17.0

TOTAL 17.0 17.0 17.0 17.0 17.0 17.0
Estimate of current year (FY 95) cost: $ 0 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

If the proposed amendments are adopted, the division expects to incur additional expenses for investigations, orders, and resultant hearings. 
These expenses include related increases in postage, phones, travel, and professional services.

Postage and phones are estimated at $3,000: travel at $6,000 (six trips per year to Anchorage and/or Fairbanks at $1,000 per trip) and 
professional services contracted through RSA to other department agencies for hearings at $8.000 (four hearings at $2,000 each).

_____________________________ d4  £.  ____________________________________________________
Prepared by: Willis F. Kirkpatrick. Director Phone: 465-2521 __________________________
Division: Banking, Securities and Corporations _______ , Date: i

—  ' , __
Approved by Commissioner: William L, Hensley* — • ' * Date: ^ \____________________________
Agency: Commerce and Economic Development_____________________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office 

Rev 10/94/KP/dgl422fn.kp/032495c Page _ J _  of _1



STATE OF ALASKA
1995 LEG IS LA T IV E SESSION

B IL L  VERS ION L 3  ttu  X 5  ! ft *̂  
PUBLISH DATE l/ - 2 L  <lS '

F I S C A L  N O T E

REQUEST:
R e v i s io n  D a t e :  2 6  ' ?S~~______  A f f e c t e d  A g e n c y : Ccvnicree «JEcono*ic.
T i t l e :  f i c t BRU: $<c^A»s urJCi'Sosat,**'
Co,'W*1iQ's------------------------------------------------------- ------------------------- ------------------------------
S p o n s o r :    C om po n e n t s : Ccxi**fyd~’**s
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P e r s o n a l  S e r v i c e s
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C o n t r a c t u a l
S u p p l i e s
E q u ip m e n t
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G r a n t s ,  C la im s
M i s c e l l a n e o u s
TOTAL OPERATING 0 0 O O O O

'CAP ITAL

REVENUE O O o  I O O O

FUNDING : (THOUSANDS OF DOLLARS)
G e n e r a l Fund 
F e d e r a l  Fund 
O t h e r  
TOTAL O O O O o o

POS IT IONS :
\ F u l l - T im e  
P a r t - T im e  
' T e m p o r a r y

O O 0 O o 0
0 O 0 0 o o
O 0 O 0 o d

E s t i m a t e d  FY 95 Im p a c t :  Q______
ANALYS IS : (ATTACH A SEPARATE PAGE IF  NECESSARY)

P re p a re d  B y : ______________________________________ D a t e :  V -.2 fr1** 75**
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A p p r o v e d  B y : _____________________________________________________________________________
A g e n c y : _________________________________________________________ D a t e :_____________
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

1 3 0  S e w a r d  S tre e t, S u ite  -109 
J u n e a u , A la s k a  9 9 8 0 1 -2 1 0 5

D IV IS IO N  O F  L E G A L  S E R V I C E S

M E M O R A N D U M  March 16, 1995

SUBJECT: Sectional Summary of HB 251 (Work Order No. 9-LS0662\C)

TO: Representative Carl Moses
Attn: Tim

FROM: Theresa Bannister }
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary matter, 
note that a sectional summary of a bill should not be considered an authoritative interpretation 
o f the bill and the bill itself is the best statement of its contents.

Section 1 adds a cross-reference to a new subsection created by the bill and dealing with the 
calling of special meetings o f Native corporations.

Section 2 adds new subsections to the section on Native corporations in the state's 
corporations code.

Sec. 10.06.960(1) increases the fraction (from one-tenth to one-quarter) of shareholders 
required for calling a special meeting of a Native corporation by shareholders.

Sec. 10.06.960(m) establishes requirements for requests for special shareholder meetings of 
Native corporations. These requirements include giving notice to the corporation (including 
a copy of the request and of the solicitation materials), filing the request with the signatures 
o f the requisite number of supporting shareholders, and setting a deadline for filing the 
signatures. Invalidates the request if it does not comply with the subsection and with the 
state securities act section that prohibits misleading statements.

Sec. 10.06.960(n) removes certain Native corporations from the application of the 
corporation code section that addresses the removal of directors without cause. To qualify, 
the corporation must have adopted articles that provide for classification of directors.

Sec. 10.06.960(o) allows a Native corporation to refuse to consider or submit a shareholder 
proposal to a shareholder vote if a proposal that dealt substantially with the same subject 
matter was submitted to a shareholder vote within the preceding two years.

/ '  +
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Representative Carl Moses
March 16, 1995
Page 2

Section 3 amends the section of the state's securities act that relates to orders, injunctions and 
civil penalties. Adds to the subsection on orders a cross-reference to the new subsection 
regulating requests for special shareholder meetings of Native corporations. Allows the 
administrator to issue an order for a knowing or intentional violation of that new subsection.

Section 4 amends the securities act section that relates to orders, injunctions, and civil 
penalties. Adds a cross-reference to a new subsection directing the administrator to take 
certain enforcement action relating to Native corporations.

Section 5 adds a new subsection to the securities act section that relates to orders, 
injunctions, and civil penalties. Directs the administrator to take certain listed action if 
informed that a person will violate or is violating certain laws, and if the violation relates to 
a regular or special shareholder meeting of a Native corporation. These laws are the 
corporations code subsection regulating requests for special shareholder meetings o f Native 
corporations, the securities act section on filings, and the securities act section on misleading 
statements.

Section 6 amends the securities act section on criminal penalties to include a person who 
wilfully violates the corporations code subsection regulating requests for Native corporation 
special shareholder meetings.

Section 7 adds a new section to the state's securities act. The new section allows a Native 
corporation, a shareholder of the corporation, or both, to bring a civil action for a violation 
of certain laws if the violation relates to a regular or special meeting of the corporation's 
shareholders. Provides for the recovery of damages, the voiding of a proxy, and an injunction 
against additional violations.

Section 8 adds definitions of "Native corporation" and "proxy" to the state's securities act. 

If I may be of further assistance, please advise.

TLB:p!:glc 
95-059.pirn



HrI t & i a & k n  ^ H e g i s l a t u r e

R e p re s e n ta t iv e  C a r l  E . M o ses

CHAIRMAN 
HOUSE SPECIAL COMMITTEE FISHERIES

CHAIRMAN 
HOUSE RULES COMMITTEE

SESSION
CAPITAL BUILDING, ROOM 204 
JUNEAU, ALASKA 09801-1182 
PHONE; (907)465-4451 
FAX (907)455-3445

MEMBER FINANCE SUBCOMMITTEES ON 
DEPT. OF FISH AND GAME 
DEPT OF PUBLIC SAFETY

INTERIM
7 I6W  4THAVE 11630 
ANCHORAGE. AK 99501-2133 
PHONE' (907)258-8167 
FAX (907) 258-8468

DATE: March 16, 1995

TO: Rep. Pete Kott, Chairman
House Labor & Commerce Committee

FROM: Rep. Carl E. Moses, Chairman
House Rules Committee

SUBJ: Request for Scheduling - HB 251

I respectfully request a Labor & Commerce Committee hearing 
on HB 251, the bill to address activities of dissident shareholders of 
Native corporations.

My staff will provide support material for your members’ com­
mittee files. Please contact Tim Benintendi of my staff at 3764 as 
needed.

CEM/tb/m16

ADAK • AKU1AN • AMCHITKA • ATKA • ATTU • BELKOFSKI • CllERNOFSKI • CHIGNIK • CtllGNIK LAGOON • CHIGNIK LAKE 
COLD BAY • DUTCH HARBOR • EGEGIK • EKV70K • FALSE PASS • IVANOF DAY • KING COVE • KING SALMON • KOUGANEK • LEVELOCK • NAKNEK 
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JUaska JState |CegtsIatur£
R e p re s e n ta t iv e  C a r l  E . M o ses

CHAIRM/N 
HOUSE RULES COMMITTEE

SESSION:
STATE CAPITAL BUIL0IN3 
JUNEAU. ALASKA 99801- ’ 182

CHAIRMAN 
HOUSE SPECIAL COMMITTEE ON FISHERIES INTERIM

716 W. JTH AVE.F630 
ANCHORAGE. AK 99501-2133 
PHONE: (907)258-8167 
FAX. (907) 258-3*168

MEMBER FINANCE SUBCOMMITTEES ON 
DEPT OF FISH AND GAME 
DEPT OF PUBLIC SAFETY

SO

DATE: April 10, 1995

TO: Rep. Pete Kott, Chairman
House Labor & Commerce Committee

FROM: Rep. Carl E. Moses, Chairman
House Rules Committee

SUBJ: House Bill 251 - Meetings of Native Corporations

This will inform you of my recommendations for the L&C 
Committee Substitute on the above-mentioned bill, recommen­
dations which I think will be responsive to the needs of the 
corporations, and the interests of shareholder groups. Recent 
discussion in committee hearings has been useful on several 
points of the bill, and I feel these suggestions will strengthen 
the measure.

I would like to see the percentages change from 25 down 
to 20% for corporations larger than 500 shareholders, and to be 
established at 25% for corporations of fewer than 500 share­
holders.

I would like to lengthen the period of signature gathering 
from 90 to 120 days.

I would like to drop the crim inal penalties for making false 
or misleading statements.

ADA" • AKUTAN • AMCHI1KA ■ ATKA • ATTu • BELKOFSKl • CMERNOFSKI • Ch iGNiX • CHIGNIK LAGOON • CmiGNiK LAKE *CO lDBAy • DUTCH HARBOR 
EGE j!K  • FALSE PASS • • IQIUGIG • ILIAMNA . IYANOr BAY . KING COVE • KING SALMON • KOKHANOK • • KOKHANOK BAY . LEVELOCK • NAKNEK 

NELSON LAGCON • NEWHALEN • NKC lSXI • • NONDALTON • PEDRO BAY . PERRYVH.LE • P'LOT PONT • PCPi ALSWORTM • PORT HElDEN • PORT MOLlER 
SAND POINT • SHEMYA • SQUAW HARBOR • SOUTH NAKNEK • ST GEORGE ISLAND • ST PAUL ISLAND • UGASHIK . UNALASkA • UNGA



And lastly, I would like to restore adm inistrative flex ib ility 
by changing "shall" to "may" on line 25, page 3.

If there are questions, please contact Tim Benintendi of my 
office at 3764.

CEM/tb/m13
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WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR HOUSE BILL NO. 251( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
R e fe r r e d :

Sponsorts): REPRESENTATIVES MOSES, MacLean, Williams

A BILL

FOR AN ACT ENTITLED 

"An Act relating to the meetings, shareholder proposals, and removal of directors 

of Native corporations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 10.06.480(a) is amended to read:

(a) In addition to other liabilities, a director is liable in the following 

circumstances unless the director complies with the standard provided in 

AS 10.06.450(b) for the performance of the duties of directors:

(1) A director who votes for or assents to a distribution to the 

corporation's shareholders contrary to the provisions of AS 10.06.358, 10.06.360,

10.06.363, or 10.06.365 or contrary to a restriction in the articles of incorporation, is 

liable to the corporation, jointly and severally with all other directors voting for or 

assenting to the distribution, for the amount of tlie distribution that is paid or the value 

of the assets that are distributed in excess of the amount of the distribution that could 

have been paid or distributed without violation of AS 10.06.405 - I0.06.438j

-1- CSHB 251( )
New T e x t  U n d e r l i n e d  [ DELETED TEXT BRACKETED]



10.06.960(1), or the restrictions of the articles of incorporation.

(2) A director who votes for or assents to a distribution to the 

corporation's shareholders during the liquidation of the corporation without the 

payment and discharge of, or making adequate provision for, all known debts, 

obligations, and liabilities of the corporation is liable to the corporation, jointly and 

severally with all other directors voting for or assenting to distribution, for the value 

of the assets that are distributed, to the extent that the debts, obligations, and liabilities 

of the corporation are not thereafter paid and discharged.

(3) A director who votes for or assents to a loan of assets of the 

corporation to an officer or employee or a loan secured by the corporation's shares 

contrary to the provisions of AS 10.06.485 or contrary to a restriction in *he articles 

of incorporation, is liable to the corporation, jointly and severally with all other 

directors voting for or assenting to the loan, for the amount of the loan that is in 

excess of a loan that could have been extended without a violation of AS 10.06.485 

or the restriction in the articles of incorporation.

* Sec. 2. AS 10.06.960 is amended by adding new subsections to read:

(1) Notwithstanding AS 10.06.405 and 10.06.465(c), special meetings of the 

shareholders of a corporation organized under the Act may only be called by the board, 

the chair of the board, the president, the holders of not less than one-quarter of all the 

shares entitled to vote at the meeting, or other persons as may be authorized in the 

articles of incorporation or the bylaws.

(m) In addition to the other requirements of this chapter and AS 45.55 for 

special meetings, and subject to the penalties in AS 45.55.920 - 45.55.925, a written 

notice of a petition or other request for a special meeting of shareholders under (1) of 

this section shall be filed with the corporation before a person solicits support for the 

petition or request. The notice must state in detail the purpose of the special meeting 

and include a copy of the petition or request and all materials to be used in connection 

with the solicitation. A petition or request bearing the original signatuies of the 

holders of the requisite number of shares supporting the petition or request shall be 

filed with the corporation within 90 days after the filing. If a petition or request 

covered by this section does not comply with this subsection and AS 45.55.160, the

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 251( ) -2-
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petition or request is invalid.

(n) The provisions of AS 10.06.460 do not apply to a corporation organized 

under the act, if the corporation has adopted articles that provide for classification of 

directors under AS 10.06.455, or if the corporation is allowed by sec. 57, ch. 82, SLA 

1989, to provide in its bylaws for the classification of directors.

(o) A corporation that is organized under the act is not required to consider or 

to submit to a vote of the shareholders a shareholder proposal that deals substantially 

with the same subject matter as a proposal that was submitted to a vote of the 

shareholders within the preceding two years.

* Sec. 3. AS 45.55.920(b) is amended to read:

(b) The administrator may issue an order against an applicant, registered 

person, or other person who knowingly or intentionally violates this chapter* [OR] a 

regulation or order of the administrator under this chapter, or AS 10.07.960fm), 

imposing a civil penalty of not more than $2,500 for a single violation, or not more 

than $25,000 for multiple violations, in a single proceeding or a series of related 

proceedings.

* Sec. 4. AS 45.55.920(d) is amended to read:

(d) Before issuing an order under (a)(1), (b), [OR] (c), or (e)(1) of this section, 

the administrator shall give reasonable notice of and an opportunity for a hearing. 

However, the administrator may issue a temporary order under (a)( 1) or (e)(1) of this 

section pending the hearing, which remains in effect until 10 days after the hearing is 

held and which becomes final if the person to whom notice is addressed does not 

request a hearing within 15 days after the receipt of notice.

* Sec. 5. AS 45.55.920 is amended by adding a new subsection to read:

(e) If the administrator is informed that a person has engaged or is about to 

engage in an act or practice in violation of AS 10.06.960(m), AS 45.55.139, or

45.55.160, and if the art or practice relates to a regular or special meeting of the 

shareholders of a Native corporation, the administrator shall

(1) issue an order

(A) directing the person to cease and desist from continuing tlie 

act or practice; and
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(B) voiding a proxy obtained in violation of AS 10.06.960(m),

AS 45.55.139, or 45.55.160; or

(2) bring an action in the superior court to enjoin the acts or practice, 

to void a proxy obtained in violation of AS 10.06.960(m), AS 45.55.139, or 45.55.160, 

or to enforce compliance with AS 10.06.960(m), AS 45.55.139, or 45.55.160, and, 

upon a proper showing, the appropriate remedy shall be granted.

* Sec. 6. AS 45.55.925(a) is amended to read:

(a) In addition to the civil penalties assessed under AS 45.55.920, a person 

who wilfully violates a provision of this chapter except AS 45.55.160, [OR] who 

wilfully violates a regulation or order under this chapter, [OR] who wilfully violates 

AS 45.55.160 knowing the statement made to be false or misleading in a material 

respect or the omission to be misleading by any material respect, or who wilfully 

violates AS 10.06.960(m), upon conviction, is punishable by a fine of not more than 

S5,000, or by imprisonment for not less than one year nor more than five years, or 

both. Upon conviction of an individual for a felony under this chapter, imprisonment 

for not less than one year is mandatory. However, an individual may not be 

imprisoned for the violation of a regulation or order if the individual proves that the 

individual had no knowledge of the regulation or order. An indictment or information 

may not be returned under this chapter more than five years after the alleged violation.

* Sec. 7. AS 45.55 is amended by adding a new section to read:

Sec. 45.55.933. CIVIL ACTION FOR CERTAIN VIOLATIONS. A Native 

corporation, a shareholder of a Native corporation, or both, may bring a civil action 

in superior court against a person who violates AS 10.06.960(m), AS 45.55.139, or

45.55.160, if the violation relates to a regular or special meeting of the shareholders 

of the Native corporation. In the action, the Native corporation, shareholder, or both, 

may recover damages from the violator, void a proxy, or enjoin the violator from 

continuing the violation or committing additional violations. A shareholder may bring 

the action as a derivative action under AS 10.06.435.

* Sec. 8. AS 45.55.990 is amended by adding new paragraphs to read:

(14) "Native corporation" means a corporation organized under 43 

U.S.C. 1601 - 1641 (Alaska Native Claims Settlement Act);
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(15) "proxy" includes a petition or other request for a special meeting 

of shareholders under AS 10.06.960(m) and material distributed in connection with the 

petition or request or with the solicitation of support for the petition or request.
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CS FOR HOUSE BELL NO. 251(L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE LABOR AND COMMERCE COMMITTER

Offered:
Referred:

Sponsors): REPRESENTATIVES MOSES, MacLean, William

A BELL 

FOR AN ACT ENTITLED 

"An Act relating to the meetings, shareholder proposals, and removal of directors 

of Native corporations."

BE IT ENACTED BY THE LEGLiLATURE OF THE STATE OF ALASKA:

* Section 1. AS 10.06.480(a) is amended to read:

(a) In addition to other liabilities, a director is liable in the following 

circumstances unless the director complies with the standard provided in 

AS 10.06.450(b) for the performance of the duties of directors:

(1) A director who votes for or assents to a distribution to the 

corporation's shareholders contrary to the provisions of AS 10.06.358, 10.06.360,

10.06.363, or 10.06.365 or contrary to a restriction in the articles of incorporation, is 

liable to the corporation, jointly and severally with all other directors voting for or 

assenting to the distribution, for the amount of the distribution that is paid or the value 

of the assets that are distributed in excess of the amount of the distribution that could 

have been paid or distributed without violation of AS 10.06.405 - 10.06.438j
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10.06.960(1). or the restrictions of the articles of incorporation.

(2) A director who votes for or assents to a distribution to the 

corporation's shareholders during the liquidation of the corporation without the 

payment and discharge of, or making adequate provision for, all known debts, 

obligations, and liabilities of the corporation is liable to the corporation, jointly and 

severally with all other directors voting for or assenting to distribution, for the value 

of the assets that are distributed, to the extent that the debts, obligations, and liabilities 

of the corporation are not thereafter paid and discharged

(3) A director who votes for or assents to a loan of assets of the 

corporation to an officer or employee or a loan secured by the corporation's shares 

contrary to the provisions of AS 10.06.485 or contrary to a restriction in the articles 

of incorporation, is liable to the corporation, jointly and severally with all other 

directors voting for or assenting to the loan, for the amount of the loan that is in 

excess of a loan that could have been extended without a violation of AS 10.06.485 

or the restriction in the articles of incorporation.

* Sec. 2. AS 10.06.960 is amended by adding new subsections to read:

0) Notwithstanding AS 10.06.405 and 10.06.465(c), special meetings of the 

shareholders of a corporation organized under the act may only be called by

(1) the board;

(2) the chair of the board;

(3) the president;

(4) a petition or other request of the holders of not less than one-tenth 

of all the shares entitled to vote at the meeting, if the corporation has 5 0 0  or more 

shareholders;

(5) a petition or other request of the holders of not less than one-quarter 

of all the shares entitled to vote at the meeting if the corporation does not have 5 0 0  

or more shareholders; or

(6) other persons as may be authorized in the articles of incorporation

or the bylaws.

(in) In addition to the other requirements of this chapter and AS 45.55 for 

special meetings, and subject to the penalties in AS 45.55.920 - 45.55.925, a written
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notice o f a petition o r  o ther request for a special m eeting o f  shareholders under 0 )  o f 

this section shall be filed with the corporation before a person solicits support for the 

petition or request. T he notice m ust state in detail the purpose o f  the special m eeting 

and include a copy o f the petition or request and all m aterials to be used in connection 

w ith the solicitation. A  petition  or request bearing the original signatures o f  the 

ho lders  o f  the requisite num ber o f  shares supporting the petition  or request shall be 

Filed w ith the corporation w ithin 90 days after the filing. I f  a  petition o r request 

covered  by th is section does no t com ply w ith  this subsection and AS 45 .55 .160 , the 

petition  o r request is invalid.

(n) T he  provisions o f  A S 10.06.460 do not apply to  a  corporation organized 

under the act, i f  the corporation has adopted articles that provide for classification  o f 

directors under AS 10.06.455, o r if  the corporation is allow ed by sec. 57, ch. 82, SLA  

1989, to provide in its bylaw s fo r the classification o f  directors.

(o) A  corporation that is organized under the act is not required to consider o r 

to subm it to a  vote o f  the shareholders a  shareholder proposal that deals substantially  

w ith the sam e subject m atter as a proposal that was subm itted  to a vote o f  the 

shareholders w ithin the  preceding year.

* S ec . 3. AS 45.55.920(b) is am ended to read:

(b) T he adm inistrator m ay issue an order against an applicant, reg istered  

person , or o ther person w ho know ingly o r intentionally violates this chapter* [OR] a 

regulation  o r o rder o f  the adm inistrator under this chapter, o r  AS 10 .07.960(m ). 

im posing a  civ il penalty  o f  no t m ore than $2,500 fo r a single violation, o r n o t m ore 

than $25 ,000  for m ultip le violations, in a single proceeding o r  a series o f  related 

proceedings.

♦ S ec . 4 . A S 45.55.920(d) is am ended to read:

(d) Before issuing an order under (a)(1), (b), [OR] (c). o r  (e)(1) o f this section, 

the adm inistrator shall give reasonable notice o f  and an opportunity  for a  hearing. 

H ow ever, the adm inistrator m ay issue a temporary order under (a)(1) o r  (e)(1) o f  this 

section pending the hearing, w hich rem ains in effect until 10 days after the hearing  is 

held  and w hich becom es final if  the person to whom  notice is addressed does not 

request a  hearing w ithin 15 days after the receipt o f  notice.
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* S e c  5. AS 45 .55 .920  is am ended by adding a new subsection to read:

(e) If  the adm inistrator is inform ed that a person has engag- 1 o r is about to 

engage in an act or practice in violation o f AS 10.06.960(m), AS 45 .55.139, or

45 .55 .160 , and if  the act or practice relates to a reguiar or special m eeting o f  the 

shareho lders o f  a N ative corporation, the adm inistrator shall

(1) issue an order

(A) directing the person to cease and desist from continuing the 

act o r practice; and

(B ) voiding a proxy obtained in violation o f AS 10.06.960(m ), 

A S 45.55.139, o r 45.55.160; o r

(2) bring an action in the superior court to enjoin the acts o r practice, 

to void a  proxy obtained in violation o f AS 10.06.960(m), AS 45.55.139, or 45.55.160, 

o r  to  en fo rce  com pliance w ith AS 10.06.960(m ), AS 45.55.139, o r 45 .55 .160 , and, 

upon a  p roper show ing, the appropriate rem edy shall be granted.

* S e c  6. A S 45 .55  is am ended by adding a new section to read:

Sec. 45.55.933. C IV IL  ACTION FO R  CERTAIN VIOLATION S. A  N ative 

corporation , a  shareholder o f  a  N ative corporation, or both, m ay bring a  civ il action

in superio r court against a  person w ho violates AS 10.06.960(m), AS 45 .55 .139 , or

45.55.160, if  the violation relates to a regular o r special m eeting o f the shareholders 

o f  the  N ative corporation. In the action, the N ative corporation, shareholder, o r  both, 

m ay recover dam ages from  the violator, void a  proxy, or enjoin the v io lato r from  

continuing the violation or com m itting additional violations. A  shareholder m ay bring 

the action as a derivative action under AS 10.06.435.

* S e c  7 . A S 45.55.990 is am ended by adding new paragraphs to read:

(14) "N ative corporation" m eans a corporation organized under 43 

U .S .C . 1601 - 1641 (A laska N ative C laim s Settlem ent Act);

(15) "proxy" includes a  petition or other request for a special m eeting 

o f shareholders under A S 10.06.960(m) and material distributed in connection w ith the 

petition  o r request o r w ith the solicitation o f  support for the petition o r re q u e s t
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CS FOR HOUSE BILL NO. 251(L&C)

IN TH E LEGISLATURE O F TH E STA TE O F A LA SK A

NINETEENTH LEG ISLA TU RE - FIRST SESSIO N

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsorfs): REPRESENTATIVES MOSES, MacLean, Williams

A BILL

FOR AN ACT ENTITLED

"An Act relating to the meetings, shareholder proposals, and removal of directors

of Native corporations."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c tio n  1. AS 10.06.960 is am ended by adding new  subsections to  read:

(1) N otw ithstanding AS 10.06.405 and 10.06.465(c), special m eetings o f  the 

shareholders o f a corporation organized under the act may only be called  by

(1) the board;

(2) the chair o f the board;

(3) the president;

(4) a petition or other request o f the holders o f  not less than 15 percent 

o f all the shares entitled to vote at the m eeting, if  the corporation has 500 o r m ore 

shareholders;

(5) a  petition or other request o f  the holders o f not less than 25 percent 

o f  a ll the shares entitled to  vote at the m eeting if  the  corporation does not have 500

•1-
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or m ore shareholders; or

(6) o ther persons as may be authorized in the articles of incorporation

or the bylaw s.

(m ) In addition to the o ther requirem ents o f this chapter, a  w ritten notice o f 

a petition  or o ther request for a  special m eeting o f shareholders under (1) o f  this 

section shall be filed w ith the corporation before a person solicits support for the 

petition o r req u e s t The notice m ust state in detail the purpose o f the special m eeting 

and include a copy o f  the petition or request and all m aterials to bemused in-connection 

w ith -the-so lic ita tion . A petition  o r request bearing the original signatures o f  the 

holders o f  the requisite num ber o f shares supporting the petition o r request shall be 

filed w ith  the corporation w ithin 180 days after the  filing, (u  a  p& itio/l br request 

covered by this section does not com ply with this subsection, the petition o r request 

is invalid^)

(n) T he provisions o f  AS 10.06.460 do not apply to a corporation organized 

under the act, if  the corporation has adopted articles that provide fo r classification o f 

directors under AS 10.06.455, o r if the corporation is allow ed by sec. 57, ch. 82, SLA 

1989, to  provide in its bylaw s for the classification o f  directors.

(o) A corporation that is organized under the act is not required to consider or 

to subm it to a vote o f  the shareholders a shareholder proposal that deals substantially  

with the sam e subject m atter as a proposal that was subm itted to a vote o f  the 

shareholders w ithin the 

* Sec. 2. AS 45.55 .990  is am ended by adding a new paragraph to read:

(14) "proxy" includes a  petition or other request for a special m eeting 

o f shareholders under AS 10.06.960(m) and material distributed in connection w ith the 

petition  o r  request o r w ith the solicitation o f support for the petition o r request.

WORK DRAFT WORK DRAFT WORK DRAFT

preceding  -two- ycai/.

CSHB 251(L&Q -2r
N g v  T e x t  U n d e r l i n e d  (DELETED TEXT BRACKETED]



1

2

3

4

5

6
7

8
9

10
11
12
13

14

9-LS0662\R

CS F O R  H O U SE B IL L  N O . 251(L& C )

IN TH E LEGISLATURE O F  T H E STATE OF A LA SK A

NINETEEN TH LEG ISLA TU RE - FIRST SESSIO N

BY THE HOUSE LABOR AND COMMERCE COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES MOSFS, MacLean, Williams

A B IL L

F O R  AN A C T  E N T IT L E D

"A n  A ct re la tin g  to the  m eetings, sh a re h o ld e r  proposals, a n d  rem o v a l o f d ire c to rs

of Native corporations."

B E IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

* S ec tio n  1. AS 10.06.960 is am ended by adding new subsections to  read:

(1) N otw ithstanding AS 10.06.405 and 10.06.465(c), special m eetings o f the 

shareholders o f a  corporation organized under the act may only be called  by

(1) the board;

(2) the chair of the board;

(3) the president;

(4) a petition or other request o f the holders o f not less than 15 percent 

o f  all the shares entitled to vote at the m eeting, if the corporation has 500  o r m ore 

shareholders;

(5) a  petition or other request o f the holders o f not less than 25 percent 

o f  all the shares entitled to  vote a ! the .uecting if  the corporation does not have 500
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o r more shareholders; o r
(6 ) other persons as may be authorized in the articles o f  incorporation

o r the bylaws.
(m ) In addition to the other requirements o f this chapter, a written notice o f  

a petition o r other request fo r a special meeting o f shareholders under (1) o f  this 
section sha ll be filed with the corporation before a person solicits support fo r the 
petition o r request. The notice must state in detail the purpose o f  the special meeting 
and include a copy o f the petition o r request and all materials to be used in connection 
with the solicitation concurrent with the distribution o f the petition o r request to 
shareholders. A  petition or request bearing the original signatures o f  the holders o f  the 
requisite number o f  shares supporting the petition or request shall be filed with the 
corporation within 180 days after the filing .

(n ) The provisions o f  AS 10 .06 .460 do not apply to a corporation organized 
under the act, i f  the corporation has adopted articles that provide fo r  classification o f  
directors under AS 10.06.455, o r i f  the corporation is allowed by sec. 57, ch. 82, SLA  
1989, to provide in its bylaws fo r the classification o f directors.

(o ) A  corporation that is organized under the act is not required to consider o r 
to submit to a vote o f the shareholders a shareholder proposal that deals substantially 
with the same subject matter as a proposal that was submitted to a vote o f  the 
shareholders within the preceding year.

* Sec. 2 . AS 4 5 .5 5 .9 9 0  is amended by adding a new paragraph to read:
(1 4 ) "proxy" includes a petition or other request fo r  a special meeting 

o f  shareholders under AS 10 .06 .960 (m ) and material distributed in connection with the 
petition o r request o r with the solicitation o f  support fo r the petition o r request.
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H B  N o .  2 5 1  

A n  A c t R e la tin g  T o  N a tiv e  C o r p o r a tio n s

W ednesday  M arch 1 5th, this bill, 2 5 1 , was in troduced . A lready today, seven days later, w e 
a re hav ing  a hearing. The Native Indian p eop le  - which are approx im ate ly  7 5 ,0 0 0  in number in 
A laska, know  nothing ab ou t this. They have a right to  be invo lved with this process - but no one  
invited them - n o  one told them w hat this was o r how it was going to affect them. I know  that Maxine 
R ichert, o f  Sea laska C o rp o ra t ion , and Leslie Longenbaugh, legal counse l from  an agency on the 
second flo o r o f  our Sealaska C o rp o ra tion  to o k  an aggressive ro le  in explaining w hat o f the technical 
language they fe lt like, in the orig ina l in troduction o f  this issue into the legislature last year, when it 
was nine pages long  and ca lled  HB 5 0 1 . The H ouse Judiciary C om m ittee o ffice stated at that time, 
Sam K ito and R obert Loesche r had w o rked  fo r  its in troduction . Since that time, it has been known 
as "Sealaska C orp o ra tion 's  bill."

I refer the com m ittee to  Section (a) on page fou r o f bill 251 regarding 'misleading' statements, 
and the sam e page, which add resses stock owners having to  take on a bu rden o f p roo f, having ou r 
c o rp o ra t io n  m ake us "P R O V F  that w e  didn't know  a regu lation existed on 'misleading statements. 
I read a Native shareho lder paper on the early version o f  this bill, from  February 1 9 9 4 . There was an 
error within it. I thought to  m yse lf, it w as ju s t an oversight, a m istake. Then, after going to talk with 
K lukw an , Inc.'s a tto rney , and bankings & securities, I cam e to see w hat o f the paper I read was 
mistaken, and what was not. "A m istake was all I thought." I let it go, it was no big deal. I knew the 
authors feeling o f u rgency regard ing the issues, the urgency was in the writing, it caused me to lo o k  
into it, w h e re  Sealaska gave us n o  opportun ity  to understand this bill. It never occurred to me that 
a $ 2 ,5 0 0 .0 0  to  $ 2 5 ,0 0 0 .0 0  fine, and a m inimum o f 1 yea r in prison, o r five years maximum; a long 
witii penalties, indictments ; convictions, fe lon ies, and im prisonm ents w e re  the appropriate thing to  
d o  to such a pe rson . A nyone  can m ake m istakes as they learn a process, but this bill feels Indians 
b e lo n g  in ja il fo r  it. This is a crim e bill, it is not a N ative bill. I ask you  when once did Sealaska 
C o rp o ra t io n  try to educa te  even on e  Indian fully, o r even in part on this legislation. I know  the 
answer, because  I am a Sea laska  ho ld e r. N o t even once , and now  w e are going to be going to ja il 
fo r that (and fined). This legislation a ffects every Native, there is a m ora l responsibility to a llow  each 
and every one o f  them  insight in to h ow  this legislation will tru ly affect them . It is their right as stock 
owners.

I am tired o f the psycho logy from  Sealaska, "Lets burn the Indian" - so  that when they fee l that 
som eth ing the share ow ne rs  w an t im poses upon them , they can th row  som e scary circumstances 
such as "imprisonment, 2 5 ,0 0 0 .0 0  fines, indictments, fe lon ies," etc., as HB 251 quotes, the 
sha reho lde rs ' way. W e  are tired o f  fearing the boa rd . W h en  w e w ond e r w here  the land w ent fo r  
Indian use, and surmise, are they afra id o f  us when w e ask? D o  w e get a satisfactory action on their 
part? N o . W e  nave neve r been  a ffo rd ed  that respect o r even the respect o f a good , and sound, 
verbal response built on Indian principa l. But, w e are treated with scare tactics, and bills such as HB 
251 em erge . M any Indians on ly  g o t Sea laska as a co rp o ra tion , they have no  land, or an econom ic 
base to con tinue the Indian w ay o f  life. O u r peop le  are disappearing, they have no where to  share 
in a com m on bond , and y ea r a fte r year, w e cannot get Sea laska C o rp o ra tion  to listen. Bills such as 
this further prove, to me, that w e cannot get through the corporate Berlin W a ll that Sealaska has been 
steadfastly encroach ing to  incapacitate us. If this is such a g ood  bill, w hy isn't it being applied to all 
c o rp o ra t io n s  in the State. D o  you  know  why? They w ou ld  b low  it right o f this planet, w here it 
belongs. Such severe and restrictive measures being placed on a low-income m inority group o f Indian 
peop le  does no t seem  to be  requiring an accounting fo r by anyone . This a llow s m isconduct on tlie



part o f a board to solid ify . Inquiries o f concern fo r the c o rp o ra te  business from  shareho lders w ou ld  
go by unanswered, which w e  cou ld  do  nothing about. It seem s that this a llow s a b oa rd  m em ber to 
rem ain  a m em be r th rough any circumstances. This boa rd  will n ow  be  as though they 'own' this 
c o rp o ra tio n , so le ly  them se lves. W h y  d o  they have such a priv ilege b e fo re  you , to  no  longe r be 
responsible to  the state, the Indians, o r to  anyone? W e  are n o t a passive p eop le , w e d o  care abou t 
w hat affects us.

There is a 90 -day regu lation being p roposed  in section 2 (m ), page 2 o f the bill, fo r  petitions 
to  be  tu rned  in. The cos t fo r  stock ho lders to  turn in these petitions w ou ld  be ab ou t $ 2 5 ,0 0 0  to  
S 3 0 ,0 0 0  under this increase in petition signatures that the legislation calls fo r. W h a t this legislation 
is in fact stating is that, you  must have almost 3 ,0 0 0  signatures, you must have $ 3 0 ,0 0 0 , and you  have 
9 0  days from  the date  you  began you r petition to  accom plish it a ll. W e ll, Indian p e op le  are p o o r , 
you'll never see it  An a lready repressed voice , an Indian will never be heard  again. I am asking you  
to  kill this bill. O u r Indian p e o p le  deserve to be heard .

It has n o t been ou r right to  challenge the m anagement o f Sealaska C o rpo ra tion , and specialists 
at tlie Social & Econom ic division o f the university in A nchorage have stated that if w e cou ld  sell ou r 
stock that w ou ld  change. If severe  rules such as this bill are fo rced  upon  the Indians, w hen the day 
com es to  op en  up ou r stock , the board  will once  again remain uncha llengeab le , ou r stock  ho ld ings 
w ith ou t share ow ne r rights, w hen other co rpora tions are n o t a llow ed  to  be stock h o ld e rs  within 
prison walls.

W hy just Native Americans? You  are discrim inating . . .  if it is such a g ood  bill, bring it to  the 
w ho le  state. O u r Indian p eop le  d o  not deserve such destruction , such seve re  m easures. I am asking 
you  to  kill this bill.

My g randm othe r w as a very beautifu l fu ll-b looded  Athabascan-Tsim shian w om en  o f  w hom  I 
am descen t I am very w orried about this bill and that it will fu rther cause o ld e r Indian p e o p le  tc  no t 
be a llowed to  challenge why they did not get any Indian land from  Sea laska C o rp o ra tion  - p lease d o  
not let this bill pass into law, I will go to the president if I have to, bu t p lease , d o  no t le t this bill pass.

'7%ujbf
Joan M antei 
Box 3 4 7 1 1
Juneau, AK 9 9 8 0 3 -4 7 1 1  
4 6 3 -7 3 5 1
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House Bill 251

HB 251 addresses issues relating to special meetings and 
proxy rules of Alaska Native corporations. Most of these proposed 
changes in statute are concerned with activities surrounding 
petition drives for special shareholder meetings.

Given the inalienable nature of stock holdings in Native 
corporations, some protections must be afforded against precipitous 
changes in management, and repetitive attempts at reviving failed 
bids to change corporate policy. The objective of HB 251 is to es­
tablish a balance between the needs of shareholders to responsibly 
petition for change, and management's needs to pursue the objec­
tives of the corporation without undue attention to continual and 
repetitive actions of shareholder groups.

The main provisions of the bill are to require certain pro­
cedures for the filing of shareholder proposals; to establish penal­
ties for knowingly making false or misleading statements; to offer 
some relief from frequent proxy fights; and to introduce some 
protection for the management and financial resources of the 
co rpo ra tions .

Section 1 of HB 251 cross-references new sub-section (I) of 
Section 2 to the provisions of AS 10.06.405 regarding meetings of 
co rpo ra tions .

Section 2 (I) increases the percentage of represented shares of 
corporate stock which can be voted at a special meeting, from ten 
percent to twenty-five percent. This effectively increases the num­
ber of shareholders needed to call a special meeting. It brings state 
law into conformance with provisions in the Alaska Native Claims 
Settlement Act (ANCSA), which recognized early on, the potential

■"■DAK • AKUTAN* AMCHITKA • AIK A • ATTIJ .  BELKCr'SKI • CHERNOFSKI • CHIGNIK • CHIGNIK LAGOON • CHIGNIK LAKE • COLO BAY • DUTCH HARBOR 
t  GCGIK • FALSE PASS • • IGIUGIG • ILlAMNA . IVANOF BAf • KING COVt • KING SALMON • KOKHANOK • • KOKHANOK BAY • LCVELOCK • NAKNEK 

NELSON LAGOON • NEiVHALEN • NIKOLSKI • • NONDALTON • FEORO DAY • PERRVVILLE •PILOT FOlNT •FORT 4LSWORTH • PORT HEIDEN • PORT MOLIEH 
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expense and disruption imposed upon Native corporations by the re­
quirement that special shareholder meetings and votes be held in re­
sponse to shareholder petitions.

Section 2 (m) requires written notification (filing) of an im­
pending petition by a shareholders group, to the corporation, includ­
ing the purpose of a desired special meeting, a copy of the petition, 
and copies of all materials to be used in connection with the solic i­
tation. This section calls for the final submittal of a petition bear­
ing original signatures by 90 days after the initial filing.

Section 2 (n) institutes removal-for-cause options for direc­
tors of Alaska Native corporations if they have in their Articles of 
Incorporation or their By-laws, provisions for the classifica tion of 
directors, that is, board members with staggered terms. This 
provision would make removal attempts more deliberate, and add a 
degree of protection against dramatic changes on the board, in view 
of the possible turnover of a third of the board each year. In the 
balance between corporate stability and management responsiveness 
to shareholders, this is a useful component.

Section 2 (o) gives an option to Native corporation boards to 
refuse to submit for a vote, a shareholder proposal which deals sub­
stantia lly with the same subject matter as a proposal subm itted to 
a vote within the preceding two years. This would reduce the fre­
quency of repetitive challenges on the same issue. In enacting 
ANCSA, Congress tried to balance the shareholders' right to petition 
against the potential distraction and expense of repeated proxy 
fights, and concluded that even fundamental issues affecting share­
holders need only be addressed every two years.

Section 3 makes civil penalties applicable to violations of the 
new regulations in Section 2 (m), relating to requests fo r special 
shareholder meetings of Native corporations. It provides for the 
administrator (CED commissioner or the designee), to issue orders 
for such violations.

Section 4 adds the provisions of Section 5 (e) (1) of this bill to 
that which the administrator may consider prior to issuing an order 
or notice of an opportunity for a hearing.

Section 5 provides for actions on the part of the adm inistrator 
in the event violations occur, or are about to occur, relative to reg­



ular or special shareholder meetings. These actions include the is­
suance of an order which may either direct the offending party to 
cease and desist, or which may void a proxy obtained in violation.
The adm inistrator may also bring action in Superior Court to halt the 
v io 'a t io n .

Section 6 applies crim inal penalties to persons who willfully 
violate the new provisions of Section 2 (m) above, relating to re­
quests for special shareholder meetings of Native corporations. Cur­
rently, those who issue false or misleading information regarding 
petitions, do so with relative impunity.

Section 7 would add a new section to the securities act, pro­
viding for a Native corporation or a shareholder, or both, to bring 
civil action for violations of Section 2 (m) above. This would allow 
for recovery of damages, voiding of a proxy, and/or an injunction 
against continued or additional violations.

Section 8 defines "NATIVE CORPORATION" and "PROXY" for the 
state 's securities act.

Unique conditions exist for Native corporations in Alaska. 
Shareholders who lose confidence in management simply cannot sell 
their shares and walk away, as can be done by dissatisfied share­
holders of other corporations. This acutely inspires both consider­
ation for shareholders' rights, and concern for the stability and suc­
cess of the corporation. The provisions of HB 251 stand to streng­
then the process by which responsible challenges to management are 
conducted.

If there are questions, please contact Tim Benintendi of my 
office at 465-3764.

CEM /tb/statem enl.251
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^ HB 251 Appears To Have An Adverse A ffect on Native People

Tlie larger corporations can change the amount io  15% if they want, it doesn't 
In acquire 15%  o f signatures does seem possible. I know the smaller corps can g; 
shareholder’s signatures easy, so this rule may he alright on shareholders in the small 

fur the big corporations where them is 7 5,770 members I 
Id he a hard jo b  for shareholders there. H ie  proposals that il a 
id should requite 2 5%  o f these, is not stated any piace in the bi

but this is not true 
Corporation - it woe 
over 500  members a
Region, Inc.'s attorney stated.

seem right, but 
Iher 10%  o f al! 
t  corporations, 
ke at Sealaska 
fod, those with 
I, as C ook  Infet

I think that it is negotiable tlie timing o f tlie petitions, that instead ot waiting twlo years to  start 
a new petition on a same issue, that it be not T( JRN fD  IN two months in fron t of, o r behind of, an 
annual meeting. A tv royear waiting period was proposed, due to Sealaska claims the problem  is that 
it costs too much rno iey when done around an annual meeting, o r why isn't the legislation clarifying 
this issue? But, a peti ion can be BEGUM any time o f the year, regardless o f when an R.nnual meeting 
is scheduled. There h is MOT been a petition every year to recall the board (for Sealaska, only It recalls 

e, I don't know why they am complaining about something like (Jus. lh e  tw o  
make Sealaska able to (urn down a petition, o r heavily regulati? it to  the point 
accomplish it in the proposed bureaucratic procedure & outrageously short 

proposed timelines, and therefore, if they threw the issue out and threw it out, an indjan would have 
In wait until they were o ld and dying, and still may never have their issue heard dtie 1o Scalaska’s 
proposed austere measures. Sealaska 0.»p< should not lie  a llowed to make the share owners 

'petition process. The share owners are suppose to be dictating to them.

in 2b years), therefo 
year provision woulc 
the Indians couldn't

answer to them in a

I know iiiat Brokings & Securities lli|»  a petition the corporation ’s way the in injjte the petition
begins. Sealaska Corp. refuses to admit to this, probab ly believing that to do so su 
somehow, so that they can push a new process o f shareholders being required to  ans\ 
for every step o f the petition - and giving them jurisdiction over deciding whether rem
member is done with o r without cause. This is a type o f se lf monitoring, they w ill never help you Sake

sports their bill
ver to Sealaska 
5va! o f a board

lenf.s, that the 
OTiABLF. The

the ir jufos. If limy want lhe petition filed with them, fine. Any o ilie r requiiei 
corporation be allowed to review, respond, or approve o f the petition is N O N  NEC 
petitions are now  turned into the corporation upon having the required amount, the only gap 
Sealaska Corporation is trying to fill in with ihis bill, is that (bey have TOTAL and final contro l in the 
corporation, and be allowed to legally ignore the voice o f their Native shareholder members. It isn’t
their right, and it is like letting Hitler run the Jews, upon his asking. Absolutely do 
things upon the Ind iin peop le .

n o t f o r c e  such

Since the prekent petition has had enough vignalnies ti n many months (to i. *11 for a special 
meeting) but not enough money, and because it has been 6 mos. from  the date it was begun (Sept. 
22 ) - 1 believe tlie 90 Jay requirement is going to quite the low-mcorne Alaskan Nativesjontircly, which 
is against the law, to aut them out o f contro l o f  theii settlement. Remember, the settlement itself is 
a Congressional ordered compensation to the Indian peop le fo r loss o f their lands, if a petition can 
be TURNED IN with n it interfering with the annual meeting, to assist tlie Corporation money-wise, 
ihon there is no reastn to  put a cap on tlie time you have to complete your petition. In any case, it 
should not be up to Sealaska to  make Ibis decision. If they arc going to fo o t the bill fo r getting the 
recall materials sent to (fie 15 ,770  SeHhskn ('oqutr.iliou shareholders, Ihon 90  days may w ork lo r  I hr: 
Indians, w ho generally are extremely poo i.
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W e  arc nn f in favor o f setting m ore bureaucratic procedures on petitioning or recall laws, 
which are going to dimmish the rights o f shareholders in THEIR for-profit corporation If procedure 
can be demonstrated!to be MUTUALLY beneficial to  corporate management and shareholders, there 
are possibilities, otherwise, we are opposed lo  this bill.

Remember, u j all (he peop le that use die G lory Hole, 78%  are Alaskan Native ijuicl about 7 5%  
o f all those that use S t Vincent D e  Pauls arc Alaskan Native. You cannot put a law u|i a p eop le  (hat 
will have an adverse Effect nn lliein. If they cannot get a petition turned in, in 6 monthls, then you are 
creating an adverse law by putting a 9 0  day cap on the petition, and deadening the Indian voice for 
good. All over an issijic o f money, is presently why (he Native peop le cannot get their! present (going 
6 months now) petition in. Bankings & securities is (here to  enforce that state laws are abided by, to
Lake an uninformed ?osition on  the Natives, o f making a limit o f 9 0  days on Native
no t all corporations n the Stale, was not their right.

About changi 
a Native corporation, 
it is being done  "wif 
Corporation makes it 
W hy can anyone thi,

the law to read that a director can no longer be rem oved "w 
this is ludicrous to impose just on Native people. W h o  will det< 

r*ur "without" cause? In the language o f the bill as it stand 
their position to determ ine this. This is another Hitler syndrom e 
ik that this is fair to  the Indians?

petitioners, but

thout cause" in 
rmir*e whether 
now , Sealaska 
if you ask me.

Let's change 1 he provision in state law that says 5 0%  + 1 o f ail shareholders jare required to 
recall a board, to + 7 o f all votes cast at the last annual meeting, lh e  5 0% i+  I is no t fair,
because no t all shareowners open their mail, o r vote . Only upwards o f 9 ,0 0 0  vot
(O c tob e r 1994 , Kla; 
Troopers, w ho seize

vock, A laska) election, which is now  under investigation by I 
j  the altered proxies from  Sealaska Corporation at the K law ocf

ed at last years 
Cctchikan State 
meeting.

Joan Mantel 
Box 34711
Juneau, AK' yy«u.5 4 7 1 1 |
(9 0 7 ) 463-7351 Jays 5 3 6 -3 5 0 6  home.

1 4 /3 /9 5
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D o e s n ’ t  t h e  c u r r e n t  l a w  p e r m i t  a  s i n g l e  s h a r e h o l d e r  t o  r e q u i r e  
c o r p o r a t i o n s  t o  v o t e  o n  r e m o v a l  a t  a n y  a n n u a l  m e e t i n g ?  [ A S  
1 0 . 0 6 . 4 6 0 ]

F o r  e x a m p l e ,  d i d n ’ t  C a p e  F o x  g o  t h r o u g h  2  s u c h  r e m o v a l  v o t e s  
i n  1 9 9 4  a l o n e ?

A n d  d i d n ’ t  S e a l a s k a ,  i n  1 9 9 2 ,  h o l d  a  s p e c i a l  m e e t i n g  o n  v o t e  
o n  r e m o v a l ,  o n l y  t o  h a v e  a  s i n g l e  s h a r e h o l d e r  d e m a n d  t h a t  t h e  
c o r p o r a t i o n  p u t  t h e  s a m e  q u e s t i o n  o n  t h e  b a l l o t  f o r  t h e  a n n u a l  
m e e t i n g  h e l d  j u s t  a  c o u p l e  o f  m o n t h s  l a t e r ?

I n  y o u r  e x p e r i e n c e ,  d o e s n ’ t  t h e  e x t e n d e d  g a t h e r i n g  o f  s i g n a ­
t u r e s  h a m p e r  t h e  b u s i n e s s  o f  t h e  c o r p o r a t i o n ?

D o n ’ t  r e m o v a l  e l e c t i o n s  in  g e n e r a l  c a r r y  a  l a r g e  p r i c e  t a g  f o r  
N a t i v e  c o r p o r a t i o n s ?

A r e n ’ t  m a n y  d i r e c t o r s  e l e c t e d  a s  i n d e p e n d e n t  c a n d i d a t e s ?  [ F o r  
e x a m p l e ,  m o s t  o f  S e a l a s k a ’ s  b o a r d  m e m b e r s  w e r e  o r i g i n a l l y  
e l e c t e d  a s  i n d e p e n d e n t s ,  n o t  a s  b o a r d  s l a t e  c a n d i d a t e s . ]

D o e s n ’ t  A l a s k a ’ s  C o r p o r a t i o n s  C o d e  r e q u i r e  e l e c t i o n  o f  
d i r e c t o r s  e v e r y  y e a r ?

D o n ’ t  a l l  d i r e c t o r s  c o m e  u p  f o r  v o t e  f r e q u e n t l y ,  a t  m o s t  
c o r p o r a t i o n s  e v e r y  t h r e e  y e a r s ?

S o  i n  t h r e e  y e a r s ’ t i m e  c o u l d n ’ t  s h a r e h o l d e r s  v o t e  o u t  e v e r y  
s i n g l e  b o a r d  m e m b e r ?

I n  s p i t e  o f  t h e  n u m e r o u s  v o t e s  h e l d  o v e r  t h e  y e a r s ,  h a s  a n y  
N a t i v e  c o r p o r a t i o n  d i r e c t o r  i n  A l a s k a  e v e r  b e e n  r e m o v e d ?

S T A T E  W IT N E S S E S
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F r e q u e n c y  o f  r e m o v a l  v o t e s :

I s n ’ t  i t  t r u e  t h a t  t h e  c u r r e n t  l a w  p e r m i t s  a  s i n g l e  s h a r e h o l d e r  t o  
r e q u i r e  c o r p o r a t i o n s  t o  v o t e  o n  r e m o v a l  a t  a n y  a n n u a l  m e e t i n g ?  
[ A S  1 0 . 0 6 . 4 6 0 ]

F o r  e x a m p l e ,  d i d n ’ t  C a p e  F o x  g o  t h r o u g h  2  s u c h  r e m o v a l  v o t e s  
i n  1 9 9 4  a l o n e ?

T w o  y e a r s  a g o ,  S e a l a s k a  h e l d  a  s p e c i a l  m e e t i n g  t o  v o t e  o n  
r e m o v a l  o f  t h e  e n t i r e  b o a r d  o f  d i r e c t o r s .  W i t h i n  d a y s  a f t e r  t h a t  
v o t e  f a i l e d  b y  a  w i d e  m a r g i n ,  d i d n ’ t  a  s i n g l e  s h a r e h o l d e r  
d e m a n d  t h a t  t h e  c o r p o r a t i o n  p u t  t h e  s a m e  q u e s t i o n  o n  t h e  b a l l o t  
f o r  t h e  a n n u a l  m e e t i n g  h e l d  j u s t  a  c o u p l e  o f  m o n t h s  l a t e r ?

N u m b e r  o f  s h a r e s  n e e d e d  t o  c a l l  s p e c i a l  m e e t i n g :

D i d n ’ t  t h e  g r o u p  n o w  c i r c u l a t i n g  a  p e t i t i o n  f o r  a  s p e c i a l  
m e e t i n g  o f  S e a l a s k a ’ s  s h a r e h o l d e r s  s t a t e  i n  a n  A p r i l  3  l e t t e r  
t h a t  t h e y  h a v e  c o l l e c t e d  6 , 0 0 0  s i g n a t u r e s ,  w e l l  o v e r  t h e  2 5 %  
t h i s  b i l l  w o u l d  r e q u i r e ?

S o ,  i f  t h a t  g r o u p  h a s  d o n e  i t ,  i n  a  c o r p o r a t i o n  w i t h  s o  m a n y  
s h a r e h o l d e r s ,  w h y  w o u l d  2 5 %  b e  a  b u r d e n s o m e  r e q u i r e m e n t ?

D o n ’ t  m o s t  v i l l a g e  c o r p o r a t i o n s  h a v e  o n l y  a  c o u p l e  o f  h u n d r e d  
s h a r e h o l d e r s ?  W h a t  w o u l d  b e  s o  b u r d e n s o m e  i n  t h e s e  c a s e s ?

L i m i t a t i o n  o n  t h e  p e r i o d  f o r  c i r c u l a t i n g  p e t i t i o n s :

I f  d i r e c t o r s  h a v e  d o n e  s o m e t h i n g  t h a t  w a r r a n t s  t h e i r  r e m o v a l ,  
s h o u l d n ’ t  s h a r e h o l d e r s  w h o  s u p p o r t  t h e  r e m o v a l  b e  a b l e  t o  
c o l l e c t  e n o u g h  s i g n a t u r e s  i n  9 0  d a y s ?

e>



D o e s n ’ t  t h e  e x t e n d e d  g a t h e r i n g  o f  s i g n a t u r e s  h a m p e r  t h e  
b u s i n e s s  o f  t h e  c o r p o r a t i o n  a n d  c o s t  a l l  s h a r e h o l d e r s  m o n e y ?

R e m o v a l  g e n e r a l l y :

A r e n ’ t  r e m o v a l  e l e c t i o n s  c o s t l y  t o  N a t i v e  c o r p o r a t i o n s ?

A r e n ’ t  t h e s e  t h e  d i r e c t o r s  t h a t  s h a r e h o l d e r s  e l e c t e d ?

A r e n ’ t  m a n y  d i r e c t o r s  e l e c t e d  a s  i n d e p e n d e n t  c a n d i d a t e s ?  [ F o r  
e x a m p l e ,  m o s t  o f  S e a l a s k a ’ s  b o a r d  m e m b e r s  w e r e  o r i g i n a l l y  
e l e c t e d  a s  i n d e p e n d e n t s ,  n o t  a s  b o a r d  s l a t e  c a n d i d a t e s . ]

D o e s n ’ t  A l a s k a ’ s  C o r p o r a t i o n s  C o d e  r e q u i r e  e l e c t i o n  o f  
d i r e c t o r s  e v e r y  y e a r ?

D o n ’ t a l l  d i r e c t o r s  c o m e  u p  f o r  v o t e  f r e q u e n t l y ,  a t  m o s t  
c o r p o r a t i o n s  e v e r y  t h r e e  y e a r s ?

S o  i n  t h r e e  y e a r s ’ t i m e  y o u  c o u l d  v o t e  o u t  e v e r y  s i n g l e  b o a r d  
m e m b e r ?

W h y  n o t  j u s t  w a i t  f o r  t h e m  t o  c o m e  u p  f o r  r e e l e c t i o n ,  a n d  v o t e  
t h e m  o u t ,  i f  y o u ’ r e  d i s a p p o i n t e d  w i t h  t h e i r  p e r f o r m a n c e ?

D o e s n ’ t  r e m o v a l  r e q u i r e  t h e  a f f i r m a t i v e  v o t e  o f  a  m a j o r i t y  o f  
s h a r e h o l d e r s ?

I n  s p i t e  o f  t h e  n u m e r o u s  v o t e s  h e l d  o v e r  t h e  y e a r s ,  h a s  a n y  
N a t i v e  c o r p o r a t i o n  d i r e c t o r  i n  A l a s k a  e v e r  b e e n  r e m o v e d ?

S o  i f  t h e  s h a r e h o l d e r s  h a v e  n e v e r  b e e n  a b l e  t o  g e t  a  m a j o r i t y  
o f  v o t e s  t o  r e m o v e  d i r e c t o r s ,  a n d  t h e  p r o c e s s  i s  c o s t l y  f o r  a l l  
c o n c e r n e d ,  a n d  s h a r e h o l d e r s  a r e  f r e e  n o t  t o  r e e l e c t  d i r e c t o r s ,  
w h y  w o u l d n ’ t w e  w a n t  t o  l i m i t  t h e  f r e q u e n c y  o f  r e m o v a l  v o t e s ?

<a



m o v e  a t

th e  r ia h t  t im e

Right

G o ld b e lt c h a n g e s  e le c tio n  ru le s

ative corporations throughout Alasna are under the 
gun these days as unhappy shareholders strive to 
recall board members and d iw y up corporate 
assets for bigger cash payouts.

Given the accusatory tone o f the recall movements, it 
would be easy for corporate officials to try tc cut o ff 
criticism.

That’s why it is so encouraging to see the opposite 
response from Goldbelt Inc., Juneau’s Native corporation.

Instead o f withdrawing from critics o f the corporation, 
board members recently voted to open up the process. They 
plan to even the election playing field by no longer endorsing 

•a slate o f management candidates or paying their campaign 
expenses.

Goldbelt also will do away with discretionary voting, which 
was heavily criticized by dissident shareholders. Under the 
old rules, shareholders who supported the status quo could 
check a "discretionary”  box in corporate elections. Board 
members then would divide those votes among only 
management candidates.

Goldbelt management also no longer will use proxy 
workers -  solicitors paid to gather shareholder votes. 
Allegations o f forgery -  o f proxy workers tampering with 
ballots to favor management candidates -  have arisen in the 
past.

Instead, Goldbelt simply will pay each shareholder $25 for 
turhWg'm a valid proxy. It ’s part o f a cpnfinirihg'bffflrt to*" ‘ 
convince people to vote. " " . 1

‘ ' The changes are set to take effect June 3, the dafe o f the 
next scheduled board election. In the meantime, a new ethics 
code governing the behavior o f board members and corporate 
officers already is in place.

Without doubt, the new rules will give those critical o f 
Goldbelt management a fairer shot at winning seats on the 
board and influencing decision-making. That probably wasn’ t 
an easy choice for many o f those currently in power.

But, in the end, it’s that kind of thinking that can help 
Goldbelt face the future with strength. I f  the playing field is 
even, shareholders can spend less time challenging the 
election process and more time debating important corporate 
decisions.

And, with a broader representation o f opinion on the board, 
perhaps some shareholders will be more willing to listen to 
Goldbelt leaders and less inclined to demand huge dividend 
payouts. Goldbelt, like a ll Native corporations, has only 
limited assets. By opting for more cash now, shareholders 
are guaranteeing just one thing: a very uncertain future.

Surely there is lots of discussion to come on that issue.
But by making its elections bylaws more fa ir -  in essence, 

assuring more say for more people -  Goldbelt has set the 
stage fo r reasoned debate between corporate managers and 
shareholders.

Ideally, that will mean less "us against them”  sentiment 
and more "we’re a ll in this together" cooperation.
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C o n c l u s i o n

Chafes W ilkinson (1987 :103 ) remarks that “ the Founding Fathers almost certainly assumed that tribes would 
c;mply die out unoer the combined weight o f capitalism, Christianity, and military power." He notes how right 
the Founding Fathers were about the constitutional structures and processes o f government, but how wrong they 
were about the survival o f Indian tribes. This belief in the withering away of the tribes persisted through the 
nineteenth century and into the twentieth. It is still held by some people even now.

Although often with great reluctance, American politics and law accommodated the existence o f the tribes, 
inventing and applying the d marines o f aboriginal rights, the trust relationship, and inherent powers. In most o f 
the country, these doctrines were institutionalized in treatiesand reservations that did as much to mark successive 
reductions in tribal power as to protect what was left o f it. Nonetheless, the Indian tribes had a foothold in the 
American political system, and they refused to withdraw. Successive Congresses, courts, and executives have, as 
Wilkinson observes, continued “squarely to acknowledge this third source o f sovereignty in the United States" 
(1987 :103-104 ). Particularly during the late twentieth century, there has been a resurgence o f political 
consciousness and action among the American Indian tribes.

Alaska Natives were the last o f the Native Americans to feel the weight o f capitalism, Christianity, and superior 
power on their cultures. They did not, for the most part, need to be conquered because there was plenty o f land 
in Alaska and relatively few takers. After the early Russian occupation, Natives’ contact with outsiders was mostly 
peaceful, and they made room for missionaries, traders, miners, fishermen, government agents, adventurers, and 
settlers. Alaska Natives were “conquered" by this process m d by an invasion of politics and bureaucracy. The rules 
governing land ownership and claims on resources changed virtually beneath their feet, often without their 
knowledge or their understanding o f the implications. In Alaska, too, non-Natives probably shared a widespread 
belief that the Native peoples would (and should) gradually wither away through assimilation.

By statehood, it was clear that Alaska Natives would lose their lands, resources, and cultures by default if something 
was not done. What followed was the land claims movement and Alaska Native Claims Settlement Act. ANCSA, 
however, underscored the equal and potentially assimilated status o f Alaska Natives, not theirspecial status, which 
was not as ch-arly set forth in federal law and policy for them as it was for Native Americans elsewhere. Yet, over 
the years Congress, courts, and executives built an incremental, often contradictory record o f special provisions 
for Alaska Natives. In recognizing many specific tribal powers, this complex record supports recognition o f their 
special tribal status, too.

Given the ambiguity o f the record and the political resistance in Alaska to abstract and threatening claims to 
“sovereignty," Alaska Natives have increasingly turned to practical political and social action to strengthen their 
special status and their distinctive cultural identities. It seems increasingly clear that the issue o f Alaska Natives’ 
special status is ultimately a political question, not a legal one, and that their political status depends less on what 
federal policymakers say about it than on what Natives themselves choose to do.



S u b s is t e n c e

Is "subsistence" more than hunting and fishing for basic economic sustenance? Is subsistence a fundamental element of 
Native culture and a Native"right7  If so, is il protected by Congress?

ANCSA extinguished aboriginal hunting and fishing rights, but Congress established rural Native (and other rural 
resident) subsistence rights on federal lands in Alaska under the 1980 Alaska National Interest Lands Conset vation 
Act. The State o f Alaska, in order to retain management authority on all Alaska lands, at that time agreed to apply 
the same subsistence rules on state lands.

Thus, ANCSA extinguished aboriginal hunting and fishing rights, and ANILCA created a new set o f “statutory rights." 
Although subsistence preference was extended to all rural residents as a political compromise, Congress's primary 
concern was to protea “Native physical, economic, traditional, and cultutal existence" (ANILCA, seaion 801 (1]).

Majority interests represented in state government view “subsistence" primarily as hunting and fishing for 
sustenance and recreation, an activity conducted by Natives and non-Natives alike. In this view, there is no 
distinctive connection to Native culture or traditions. Natives (and many non-Natives), on the other hand, see 
subsistence as a vital element o f Native culture and a special Native right. They point out that Congress, despite 
having extinguished aboriginal hunting and fishing rights in ANCSA, also indicated in the Conference Committee 
report that it did not intend to abolish or restrict the practice o f Native subsistence. In fact, finding that Native 
subsistence was in jeopardy after ANCSA, Congress “restored" subsistence as a Native (and rural resident) “civil 
right" in Title V III o f ANILCA.

The Alaska Supreme Court in 1989 (McDowell v. Collingsworth), ruled the state’s rural preference subsistence law 
unconstitutional under the “common use” and other provisions o f the Alaska Constitution’s article on natural 
resources. Restoring the rural preference would require a constitutional amendment. A proposal to place an 
amendment before the voters failed by one vote in the Alaska Legislature in 1990.

The current stalemate over subsistence will not be broken without a significant shift in the political alignments involved. 
As in the case o f the broader questions o f tribal status and powers, Congress is reluctant to choose between state and 
Native positions, particularly where basic interests o f strong, well-organized groups are affected. Additionally, in this 
case, the ANILCA subsistence provisions remain in force on federal lands (but not in navigable-watcr fisheries, which 
remain under state jurisdiction). These (actors tend to work against further federal action to resolve the subsistence issue, 
and it appears that the issue will need to be resolved at the state level.

Q u e s t io n s  fo r  P o l ic y m a k er s :

W h a t p rec ise ly is th e  co n s titu tio n a l- le g a l basis fo r a ru ra l res iden t subs is tence p re fe rence u n d e r fede ra l law? 

u n d e r sta te law?

W h a t is th e c o n s titu t io n a l re la tio n s h ip  be tw een fede ra l and sta te levels o f a u th o r ity  o v e r N a tiv e subsis tence?

A re th e re fede ra l co n s titu t io n a l g ro u n d s (u n d e r In d ia n  law  d o c tr in e ) fo r Congress to  a u th o r iz e a N a tiv e 

subs is tence preference?

G iv e n ANCSA 's e x tin g u is hm e n t o f a b o r ig in a l h u n t in g  and fis h in g rig h ts , can tra d it io n a l "use an d occupan cy " 

d o c tr in e  be used in  d e fin in g  N a tiv e subs is tence rig h ts o n federa l lands? o n sta te lands?

N o w  e ffe c tive is N a tiv e p a r t ic ip a tio n  in  th e state system o f fish and game regu la tion? S h o u ld  changes be m ade 

in  th e m anagem en t sys tem  to  s tre n g th e n N a tiv e pa rtic ip a tio n?
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comprehensivesurveyofNativeprogramsbutdidnotsubmitrecommendations.Nonetheless, Congress generally 
expanded Native programs in the 1970s and, although rates o f funding slowed or were reduced in the 1980s, 
overall levels o f support have been maintained.

State funding for Alaska local government has followed a pattern similar to that o f Native program funding at the 
federal level. The decline in state revenues caused by the fall o f oil prices in the mid-1980s was felt primarily in 
capital budgets, not operating budgets. Together, federal and state programs for Native and non-Native 
communities in rural Alaska sustain a major share o f the local economies. Government employment, cash 
payments, and services accounted for as much as half o f the personal income and two-thirds o f the economic base 
o f village economies in the mid-1980s. This is why economists often refer to the "transfer economies” o f Native 
villages. In many villages, state and federal government transfers play a vital role in filling the gaps left by the 
erosion o f the subsistence economy and the absence o f a market economy.

Janie Leask, then president o f the Alaska Federation o f Natives (AFN), commented before the U.S. Senate Select 
Committee on Indian Affairs in 1989 that "despite substantial improvements in health, standard o f living, 
economic opportunity, and institutional services, an increasing number o f Alaska Natives now face greater risks 
and declining opportunities." She went on to describe the dilemma confronting Native villagers who depend on 
government support for their survival:

Most A laska 1 1 a tives liv e  in  c om m un itie s in  w h ic h  th e lo ca l econom ies canno t p ro v id e a life -su s ta in in g s tanda rd 

o f liv in g  w ith o u t subs ta n tia l o n g o in g p u b lic  subs id ies . A n d  p u b lic  po lic ie s in te n d e d to  assist N a tiv e in d iv id u a ls , 

fam ilie s , and com m un itie s , have crea ted a n d pe rp e tu a ted dependence ra th e r th a n se lf-su ffic ie n cy (U .S . Senate 

1 9 8 9 :1 3 ) ..

In many villages provision o f increased state funding from surplus oil wealth has aggravated the dependency problem. 
Operation and maintenance costs associated with the schools, community halls, public utilities, and other facilities 
made possible by state oil revenues are probabiy beyond the financial capabilities o f many villages, without continuing 
assistance. State and federal programs provide essential benefits, but they also perpetuate dependence.

Q u e st io n s  f o r  P o l ic y m a k er s :

W ha t are th e cu rre n t types a n d leve ls o f fede ra l fu n d in g  fo r N a tive p rog ram s in  A laska an d o f sta te fu n d in g  fo r 

ru ra l com m un itie s?

W h a t are the p ro spec tive leve ls o f ru ra l need , costs, a n d fu n d in g  d u r in g  the ne x t decade?

Docs the tr ib a l o r m u n ic ip a l s ta tus o f N a tiv e c om m un itie s affect th e ir access to  federa l and sta te fu n d s and , 

i f  so , how ?

W h a t spec ia l a rrangem en ts does th e state m ake w ith  N a tiv e gove rnm en ts and o rgan iza tio ns as co n d it io n s o f 

state fun d in g ?

W h a t o rgan iza tio na l a rrangem en ts a rc used fo r the a dm in is tra t io n  o f federa l "P .L  6 3 8 " program s?

H o w  effec tive are these sta le a n d fede ra l a rrangem en ts , a n d w ha t changes are needed?



Many Native villages have incorporated as dties, and some Native regions have incorporated as boroughs. Village 
municipalities are not strong organizations, however, and a number of them have been superseded by tribal 
governments, village corporations, o r regional organizations. Yet others have preserved their direct links to state 
binding agencies and have served local needs. Boroughs have also been incorporated to serve the interests and 
needs o f the Inupiat o f the North Slope and o f the northwest regions. These Native-controlled boroughs have 
exercised important powers o f taxation and land use control over the North Slope oil fields and NANA regional 
corporation's Red Dog zinc mine.

Incorporation o f boroughs and the continuing development o f Native regional non-profit organizations suggest 
that many Natives recognize the limitations on individual village capacities, and the need to pool economic and 
political resources at the regional level.

The authority to recognize tribal governments lies at the federal level, but the state can choose either to assist tribal 
governments o r to provide benefits only to municipalities. While the state prefers to work with municipalities, it 
nonetheless provides financial aid and services to Native village tribal governments and regional non-profits on 
condition that state interests and the rights o f non-Natives are protected (State o f Alaska 1986:28ff.). In such cases 
tribal governments and Native organizations agree to abide by equal protection standards and to waive “sovereign 
immunity" for the purpose o f participating in state programs.

Q u e s t io n s  f o r  P o l ic y m a k er s :

A re the re a lte rn a tiv e m ode ls o f "success fu l" v illa g e a n d reg iona l governance?

W h a t is  th e range o f g o ve rnm en t o p tio n s ava ila b le a t th e v illa g e le v e l, an d w h a t is th e  e x is t in g p a tte rn o f v illa ge 

gove rnance struc tu res? W h a t range a n d pa tte rn ex is t a t th e re g ion a l level?

C an tr ib a l an d o th e r N a t iv e -c o n tro lle d  s tru c tu re s fu l f i l l th e fu n c tio n s o f b o ro u g h s an d m un ic ip a lit ie s?

U n d e r w h e t te rm s an d c o n d it io n s can bo ro u g h s a n d citie s u s e fu lly  co -ex is t w i th  N a tiv e gove rnm en ts?

In  w h a t m a in  ways does th e sta te n o w  coope ra te w ith  N a tiv e gove rnm en ts a n d vice-versa? C o u ld  these be 

expanded o r s h o u ld  th e y be lessened?

W h a t fo rm s o f re co g n it io n does th e sta te ex te n d to  N a tiv e go ve rnm en ts a t v illa g e a n d re g io n a l levels? S ho u ld 

these be expanded o r reduced?

H o w  have reg iona l n o n -p ro f its  adap ted to  th e ir po s t-A N C S A  ro les as serv ice agencies a n d q u a s i-g o v e rnm e n ts 

a n d h o w  has th e sta te adap ted to the ro les o f th e reg iona l n o n -p ro fits ?

V il l a g e  S e r v ic e s

Should high-cost village services and facilities be subsidized? Who should pay? Can Native villages be both economically 
dependent and self-governing?

ANCSA continued Alaska Native eligibility for special federal programs. However, section 2(c) o f the act directed 
the Secretary o f the Interior to conduct a study o f all federal programs for Native people and make recommen­
dations to Congress for the operation and management o f these programs. The Secretary did conduct a



There are many examples o f this “building-block” approach to strengthening tribal status. Some villages have 
increased their control over the importation o f alcohol under both federal and state liquor control laws. Others 
have expanded their access to fish and wildlife under court decisions supporting special subsistence harvests for 
Natives. Native IRA and traditional villages, as well as Native regional non-profit organizations, contract with 
federal and state agencies for the administration o f services and funds.

Q u e st io n s  f o r  P o l ic y m a k er s :

W ha t have in d iv id u a l N a tiv e IR A  a n d tra d it io n a l v illa g e gove rnm en ts d o n e to  s tre ng then th e ir tr ib a l pow e rs , 

fu n c tio n -b y - fu n c t io n , u n d e r e x is t in g fede ra l a n d sta te law s a n d ju d ic ia l dec is ions , a nd have these actions 

p ro d u ce d des ired results?

W h a t is th e sp e c if ic re la tio n sh ip o f tr ib a l la n d  ow n e rs h ip  to  th e qu e s tio n o f re cogn iz in g " In d ia n  c o u n try " in  

Alaska?

W h a t is the effect o n  " In d ia n  c o u n try " s ta tu s o f trans fe rs o f A N C S A lands to  tr ib a l gove rnm en ts u n d e r federa l 

law? u n d e r state law?

W h a t lik e ly  im pac ts w o u ld  es tab lishm en t o f " In d ia n  c o u n try " have o n a v illage 's o r reg ion ’s fu r th e r e conom ic 

and po lit ic a l deve lopm en t?

V illage and  R egional G overnance .

Should there be exclusively Native local or regional governments? What forms might they take? How would the rights of 
non-Native residents be protected?

This issue is closely related to the question o f tribal status and powers. ANCSA designated state-chattered 
corporations, not IRA or traditional Native governments, to control the land and money provided in exchange for 
the extinguishment o f aboriginal title. In addition, section 14(c)(3) o f ANCSA encouraged incorporation o f 
municipal governments (cities or, possibly, b rroughs) by requiring that certain village lands be transferred to state- 
chartered municipalities rather than to tribal governments.

Many Native communities oppose incorporating as cities or boroughs for different reasons. Some perceive that 
municipal forms, powers, and procedures are too complex and not suited to rural, Native village, o r regional 
conditions. Some believe there is no need for another form o f government in communities that already have several 
local and regional institutions. Those forms include IRA governments, traditional councils, and village corpora­
tions at the local level, and regional corporations, non-profit organizations, and special service authorities at the 
regional level. Some places also fear that municipal governments, which must be open to participation by all local 
residents, may be taken over by non-Natives, even when they constitute a minority o f voters.

On the other hand, the state government has promoted incorporation o f cities and boroughs in rural Alaska 
because they are familiar institutions subject to state standards, including equal protection and participation of 
all residents (State o f Alaska 1986:24). In the Noatah case, for example, the state Department of Law opposed 
special grants o f state funds to tribal governments because state lawyers determined that these governments were

C “ racially exclusive.” (In taking this position, the state set aside the question o f tribal governments’ special political 
status, focusing instead on their “ racial” constituencies.) v ̂

n o r v  O o & v J t s  a r e _  r < a c A < x lW  j 2 . . x c l u S i \ r e .  
\ ~ < \ C v a \ l v J  J U c b u d i t j  C K x r  K b ^ v ' e  U l  T ^ m o u f



P o lic y  I ssues

This section briefly explores issues o f tribal status and powers, village and regional governance, village services, and 
subsistence. For each, we first state the main issues, then summarize effects o f the Alaska Native Claims Settlement Act 
and related federal and state policies, and finally pose specific questions that could help inform policy.

T  ' S tatus and  P ow ers

Arc Alaska Native communities “tribesT If so, what inherent powers of self-government do they have?

ANCSA did not focus on or directly affect the tribal status or powers o f Alaska Native communities. ANCSA dealt 
primarily with the question o f aboriginal title. Eligibility o f Natives for special federal programs continued under 
the trust relationship. Congress recognizes Alaska Natives as tribes for the purposes o f these programs, and it has 
also included them under many other Indian laws, such as the Indian Self-Determination Act.

Further, in determining that it was necessary to extinguish aboriginal title ( “ if any,” says ANCSA in section 41b]) 
in order to settle land claims, Congress implied that some 200 Native villages may be tribes in the fullest legal sense, 
since only such tribes can have aboriginal title. Whatever one makes o f this implication, extinguishin, * aboriginal 
title does not extinguish tribal status.

On the other hand, ANCSA raised more questions about tribal powers. Most important, the act undermined the 
tribal powers o f Native communities by assigning land title to state-chartered corporations rather than to tribal 
(IRA or traditional) governments. Consequently, tribal governments were separated from the land base that might 
otherwise be considered the territorial jurisdiction o f Indian country, where tribal powers are greatest.

None o f these actions constitutes denial o f tribal government status or powers o f Alaska Natives. However, they 
do show that, at least for purposes o f ANCSA, Congress intended that Alaska Natives establish and operate 
corporate institutions under state law instead o f Native institutions under the trust responsibilities o f the Bureau 
o f Indian Affairs.

Congress has the ultimate power to recognize tribes or to withdraw recognition from them. Although Congress 
has recognized Alaska Native tribes for many different purposes since the Treaty o f Cession, it has not declared 
unambiguously that Alaska Native tribes exist for all purposes, and it is unlikely to do so now. Such a move would 
be strongly opposed by the State o f Alaska as well as by other states also having to deal with tribes lacking treaties 
and reservations. Moreover, even in the current era o f Indian self-determination, Congress is reluctant to make 
broad pronouncements about the separate political status and powers o f tribes in Alaska or elsewhere, because 
it remains a very sensitive and contentious poLical issue 160 years after the Marshall trilogy.

In the case o f Alaska Natives, tribal status is something o f an abstraction that becomes real and concrete in the form 
of a build-up of specific tribal powers. Native communities themselves can expand their tribal powers, one-by- 
one, as IRA or traditional governments under specific federal and state laws and through court action. By 
developing their powers incrementally, and increasing their capabilities to exercise them, Native communities 
enhance their tribal status. This, in fact, is the principal way tribal governments have actually developed in Alaska 
after ANCSA.



The federal courts generally support the special political status o f Native Americans, including Ala-ka Natives. This 
does not mean, however, that complexity, ambiguity, and contradiction have been elim inatedr om Indian law 
and policy, as the Alaska case continues to demonstrate. Even where policies appear consistent, there almost 
always is room for disputes about the meaning and application o f the policies. This is because critical factors 
affecting the meaning and application o f policies— contexts and questions, needs and demands, and values, 
expectations, and interests— are always changing.

These conditions give rise to political questions and conflicts. Usually, only limited parts o f such questions and 
conflicts are susceptible to being resolved at a given time by a relatively straightforward statute, court decision, 
or executive action. Further, the sheer diversity o f Alaska Native village conditions, like the diversity o f Indian 
reservations and communities in the Lower 48, compounds the problem o f devising comprehensive statutory, 
judicial, or administrative solutions (W ilkinson 1987: 7-9).

Despite their historical failure and disrepute, treaties and reservations elsewhere have provided the basis for clearer 
answers to questions about the status and powers o f Indian tribes. A significant consequence o f their absence from 
Alaska is that the political status o f Alaska Natives is more in question than is the status o f reservation Indians 
elsewhere. The question o f special status involves extreme ideological and group conflict, particularly when it 
concerns competition for scarce resources, like fish and wildlife in Alaska. Political leaders either try to avoid such 
an issue or, if it cannot be avoided, they will try to deal with it indirectly or ambiguously. The result is more 
unsettled and ambiguous policy.

This is not to argue that Alaska Natives should have had treaties and reservations in the Lower 48 style, or that 
ANCSA should not have been enacted. Depending on timing and circumstance, Alaska Natives could have done 
much worse than they have under ANCSA. We simply have no way o f knowing “what might have been"; the 
political uncertainties involved in such speculation are much too great.

From the Marshall trilogy on down, American Indian policy ultimately has been shaped by assumptions about 
what is the right thing to do as well as by what is considered to be legally sound, socially desirable, and politically 
possible. Like people generally, legislators, executives, and judges often disagree about such matters. This suggests 
that there is no single, simple, “correct" solution to the issue of Alaska Natives' special political status under American 
Indian laws. The issue instead breaks down into more specific and concrete questions about Native status and powers, 
and it involves alternative, often conflicting proposals for Alaska Native policies and programs.



The ambiguity o f the law sometimes made it possible to use the same judicial or executive authority (such as the 
Treaty o f Cession, and the 1884 and 1912 organic acts) to support opposing sides o f a dispute.

Gruening and other Alaska political leaders achieved the goal o f statehood, but aboriginal land claims were not 
resolved as they had hoped. In fact, statehood added substantial momentum to the Native land claims movement.

In the early 1960s, the state began selecting lands from the public domain in fulfillment o f its land entitlement 
under the Alaska Statehood Act. This and related threats to aboriginal land rights caused Native leaders throughout 
the state to organize regional associations to protest state selections and to intensify their pursuit o f a Congressional 
settlement. Both the statehood act and the Alaska Constitution included provisions (similar to those in the Treaty 
o f Cession and the Alaska organic acts) disclaiming state rights to Native lands and looking to Congress to resolve 
aboriginal claims.

State land selections as well as all other major land transactions in Alaska were stopped by Secretary o f the Interior 
Stewart Udall’s “ land freeze,” beginning in 1966, pending settlement o f Native claims. The final impetus to the 
settlement was the discovery o f vast petroleum deposits at Prudhoe Bay in 1968. Transport o f the oil required 
construction of a pipeline across lands claimed by Natives, and the economic stakes were much too great to permit 
a long delay o f the project. This supplied the incentive— to the state, the oil companies, and Congress— for 
agreement with Native leaders on the terms o f a settlement act compensating Alaska Natives for extinguishment 
o f aboriginal title.

In some respects, the Alaska Native Claims Settlement Act o f 1971 was an Alaska Native “ treaty” or “ treaty 
substitute" with the U.S. government (W ilkinson 1987:8). Like traditional Indian treaties, in return for grants o f 
limited, designated lands and other benefits to Natives, ANCSA extinguished aboriginal title to much more 
extensive lands traditionally used and occupied by them. In other respects, ANCSA clearly is not like a traditional 
treaty. Congress deliberately wrote ANCSA to exclude the traditional features o f treaties: reservations and BIA trust 
responsibility for the land and monetary benefits o f the settlement. Moreover, Alaska Natives were not signatories 
to ANCSA, as would have been the case in an agreement.

ANCSA is an equivocal product o f overlapping termination and self-determination eras o f federal Indian policy. 
It speaks the language o f self-determination, but it does so with a distinct accent o f termination and assimilation. 
While ANCSA granted Alaska Natives full control o f unprecedented amounts o f money and land, it assigned this 
control not to tribal governments but to state-chartered Native corporations. Further, ANCSA extinguished not 
only aboriginal land title but aboriginal hunting and fishing rights as well (Section 4 [b]).

Although ANCSA extinguished aboriginal hunting and fishing rights, the conference committee responsible for 
the act “expecrled] both the Secretary [o f the Interiorl and the State to take any action necessary to protect the 
subsistence needs o f the Natives" (U.S. Senate 1971:37). Such action could include withdrawing lands for 
subsistence uses and closing them to non-residents when resources were scarce.

Finding that Native subsistence was not adequately protected and that neither the state nor the secretary had 
responded adequately, Congress later included provisions for subsistence hunting and fishing preference rights 
in the Alaska National Interest Lands Conservation Act o f 1980 (ANILCA). These rights were to be assigned to 
all eligible “ rurai residents,” however, and not exclusively to Natives. Congress thus avoided the issue o f “special 
privileges” for Natives, to which the state strongly objected, and struck a political compromise. But Congress also 
made clear that its primary concern was to protect the subsistence activities o f Alaska Natives, invoking “ its 
constitutional authority over Native affairs and its constitutional authority under the property clause and the 
commerce clause...." (ANILCA, section 801 [4 ]).



encompassed extensive areas for subsistence activities. Only six reserves were established under the IRA in Alaska, 
and they helped to secure Native huntingand fishing rights in such villages as Venetie, Hydaburg, and Karluk (Case 
1984 :10-12 ,99-107 ).

IRA reserves provoked fierce battles between territorial leaders and the Secretary o f the Interior over control o f 
Alaska lands and resources. Ernest Gruening, who was governor o f the territory from 1939 to 1953, viewed 
reservations as barriers to the future development o f Alaska and the progress o f its people. Writing for the statehood 
cause in the early 1950s, Gruening vehemently opposed Secretary o f the Interior Harold Ickes’s “arbitrary and 
disingenuous efforts to impose his reactionary concepts [i.e., IRA and other reservations] on the people o f Alaska." 
Gruening believed that the “people o f Alaska" eventually would prevail:

W h ile  i t was p ro b a b le  th a t th e cons id e rab le dam age tha t [Ickes ] h a d in f l ic te d  o n  o rd e r ly  d em o c ra tic p rogress 

an d to  a g row m g ly h a rm o n io u s in te rra c ia l re la tio n s h ip  in  A laska w o u ld , fo r a tim e , pe rs is t, i t w as c le a r th a t, in  

fa irness to  a ll th e peop le o f A la ska , th e flam es in to  w h ic h  an issue un re so lve d fo r seven ty years ha d been 

need less ly fa n ned s h o u ld  be p ro m p t ly  e x tin g u is h e d . T h e issue needed to  be reso lved p a r t ic u la r ly  in  ju s tic e  to 

the na tive peop le w h o  ha d been le d to be lie ve th a t th e y ha d va lid c la im s to  extens ive la n d  o r to  com pensa tio n 

fo r it....C ong ress c o u ld , i f  i t  w o u ld , p ro v id e  to have th a t bas ic issue de te rm in e d p ro m p t ly , fa ir ly — a nd fin a lly 

(G ru e n in g 19 5 4 :3 8 1 ).

Alaska leaders’ opposition, which was reinforced by federal termination policy, blocked all but a few IRA 
reservations (State o f Alaska 1986:118-121). Also under the termination policy, Congress extended P.L. 280 to 
Alaska, giving the state broad powers over criminal matters, and more limited powers in civil matters, in Native 
communities that might qualify as Indian country.
In 1957, a federal court had determined that the village o f Tyonek, an executive-order reserve created in 1915 for 
education, subsistence, and related purposes, was Indian country. As such, the couit declareu that the tribal 
government, not the Territory o f Alaska, had jurisdiction to try a criminal case in the village (Case 1984:14). 
Congress responded by making Alaska a P.L. 280 state in 1958, which brought Tyonek and all Native villages 
under state criminal jurisdiction (State o f Alaska 1986:139-141).

Later, however, in 1971, Congress granted concurrent criminal jurisdiction to Metlakatla's tribal government at 
the request of both the state and the tribal government. The state found it impractical and too costly, because o f 
the difficulties o f travel and communication, to meet the village's law enforcement needs (Case 1984 456).

The ambivalent historical record o f American Indian policy had already been extended to Alaska by the end o f the 
territorial period. Thus, in his dispute with Secretary Ickes, Ernest Gruening was able to cite court decisions to 
support his condemnation o f reservations and related claims o f aboriginal title. One federal court, for instance, 
had held that the 1867 Treaty o f Cession had extinguished aboriginal title, which was a legal basis for reservati m s 
(M iller v. U.S. 1947). Also, at about the time Gruening was writing his statehood book, another federal district 
court blocked an attempt by the Hydaburg IRA reservation to take over fish traps owned by a national food 
processing company. In this instance, the court held that the reservation had been created illegally (U.S. v. Libby, 
McNeill and Libby 1952).

Yet, for virtually every judicial o r executive decision cited on one side o f a case, thc,re was another decision that 
could be cited in opposition. For example, an important case at the time was the land claims of the Tlingits and 
Haidas, which were based on aboriginal title. As noted above, a federal court had ruled tliat the Treaty o f Cession 
extinguished aboriginal title, but later the U.S. Supreme Court disapproved this decision (Tee-Hti-Ton v. U.S. 
1955). Subsequently, in a major decision in 1959, the Court o f Claims awarded the Tlingits and Haidas a monetary 
settlement for the loss o f their aboriginal lands (Case 1984:65-68).



Alaska Natives had experienced devastating problems by the end o f the nineteenth century: cultural disruption 
that came with western occupation, trade, religion, and schools; degradation and collapse o f subsistence 
economies following importation o f new technologies and commercial harvests; and spread o f demoralization, 
hunger, disease, and death. Sheldonjackson introduced reindeer herding to Alaska in the 1890s in pan as a means 
o f warding o ff starvation among Natives (Case 1984:208-210; Jenness 1962 :35 -37 ). By then, large numbers o f 
Natives had died from new diseases, primarily smallpox and influenza, brought by outsiders.

At the time o f contact with the Russians in the 1740s, the estimated population o f Alaska’s aboriginal peoples was 
75,000. By the end of the nineteenth century, their numbers had been reduced toabout 25 ,000 (Rogers 1962:61). 
The largest declines occurred among the Aleuts and Eskimos o f the coastal regions. Only in recent years has the 
size o f the Native population returned to the level where it was two and a half centuries auo.

Sheldonjackson also established missionary schools, which later came under the control o f the U .S. Commissioner 
o f Education. At the end o f the century, the commissioner described his agency’s mission in Alaska, vowing to 
avoid mistakes made on Indian reservations elsewhere: The agency would “provide such education as to prepare 
the natives to take up the industries and modes o f life established in the States by our white population, and by 
all means not to try to continue the tribal life after the manner o f the Indians in the western states and territories" 
(Chance 1987:92-93).

In 1905, however, the Nelson Act established separate systems of public schools, one for “white children and children 
o f mixed blood who lead a civilized life," and the other for “uncivilized Alaska Natives." The Native schools were 
patterned after the Indian reservation and boarding schools established in other territories and states.

Other special “ Indian" measures were extended to Alaska Natives during a period in which the overall objective 
o f federal policy was assimilation. Both the 1884 and 1912 Alaska Organic Acts contained provisions protecting 
Native land rights (though legal dispute continues even today about whether these were intended to protect 
“aboriginal title"). As early as 1870, Congress exempted Natives from a general prohibition on harvesting fur seals. 
Several other exemptions from fish and game laws and international treaties followed, including Native hunting 
provisionsintheMigratoryBirdTreatyActof 1916. Earlier,in 1902, Congress had exempted Native subsistence hunting 
from regulation under the Alaska Game Act (Smith and Kancewick 1990:506; State of Alaska 1986:15).

Native land reserves were anothei area in which Congress and the executive made special provisions for Alaska 
Natives (Case 1984: 83-111). Congress made reindeer herding an exclusively Native activity with the Alaska 
Reindeer Act o f 1937. Through such special measures, Congress and the executive were treating Alaska Natives 
in much the same way they dealt with Indian tribes elsewhere.

Officially, federal assimilation and allotment policies ended with the coming o f Indian reorganization in the 1930s. 
In Alaska, allotments allowed individual Natives to own land, but they were not based on the breaking up of 
reservations as they were in the Lower 48 states. (Alaska Natives were eligible to apply for allotments until ANCSA 
was passed in 1971.) Many Native villages— about 70 as o f recent years— adopted IRA constitutions. Indicating 
separate status and possible assertions o f Indian country, these constitutions were opposed by Alaska’s political 
leaders (as they generally still are today). Some of the most intense cc.itroversies of the pre-statehood years 
centered on the creation o f IRA reservations, which could potentially provide the territorial bases for Indian 
country and assertions o f Native sovereignty (State o f Alaska 1986:118-119; Naske and Slotnick 1987:191).

Before the IRA, over 150 special Native reserves had been created in Alaska by executive order. (Metlakatla was 
established under unique circumstances by an act o f Congress in 1891 [Price 1990:78-831). The main purposes 
o f these special reserves were to support reindeer herding, schools, and vocational education. Some o f the reserves
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I f  Alaska Native tribal communities were within reservation “ Indian country," their governmental powers would 
presumably be greatest (Cohen 1982:472-473 ). Despite the absence o f reservations in Alaska, Native communities 
may still claim independent governmental powers: federal courts have held that Native allotments and “dependent 
Indian communities" may also be Indian country (Case 1984:457-458). The problem lies in determining the 
extent and applicability o f these more elusive (dependent Indian communities) o r limited (allotments) forms o f 
Indian country in Alaska and elsewhere (State o f Alaska 1986:12 Iff,).

Given the ambiguities and contradictions in the record and the peculiarities o f the case o f the Alaska Natives, the questions 
o f tribal status, sovereign powers, and Indian country are more in dispute in Alaska than elsewhere. With one exception, 
the Alaska Native Claims Settlement Act o f 1971 abolished all the reservations and reserves previously existing in Alaska. 
To date only the Metlakatla Indian community’s tribal status and powers have been recognized by state as well as federal 
courts as being the same as those o f tribes on reservations in the Lower 48 states.

Yet, even in the case o f Lower 48 reservations and treaties, disputes continue over the nature and extent o f tribal 
powers— for example, access to fish and game, water rights, law enforcement, taxation, and gaming operations. 
Relationships between tribal and state powers are continually being disputed, redefined, and adjusted, whether 
covered by treaty provisions or not.

In Alaska, the political conflict extends beyond definitions o f specific powers to the fundamental issue o f whether 
Native communities have any special powers or rights at all. This more basic issue underlies the current conflict 
over Alaska Native subsistence. Thus, many Alaskans see the subsistence issue as a fundamental ideological 
conflict between equality and special privilege, and they assert that, whatever the law may say, Natives’ rights to 
fish and game are no different from those o f anyone else.-It is the clash o f absolutist positions that makes the issue 
so difficult to define and resolve politically.

The question o f the status and powers o f Alaska Natives ultimately needs to be reviewed in historical perspective. 
One o f the more salient facts in modem Alaska Native history is that Natives came under U.S. rule during the post- 
Civil W ar assimilation era o f federal Indian policy, when American Indian tribes had been reduced to a condition 
o f almost complete dependency. As viewed by federal authorities and no doubt by popular opinion, Indians had 
to be trained, educated, and morally uplifted— “civilized"— so that they might eventually be absorbed into 
mainstream society (Prucha 1985:28-54). This attitude carried over into the federal government’s relationships 
with its new Native wards in Alaska.

The first agents o f the U.S. government in Alaska were not teachers and missionaries, however, but military officers 
(Price 1990:23-42). After the Civil War, their mission was to control and pacify Indians on what was left o f the 
American frontier. On the far edges o f that frontier, in Alaska, the military could try to assure relative peace and 
order, but they were equipped to do little else to "civilize" the Natives. Whatever their attitudes toward Nati' es 
(and some were quite hostile), the military’s responsibility was to enforce federal customs and Indian liquor laws, 
preserve order, and protect non-Na'ive traders and settlers (Stare o f Alaska 1986:74ff.).

From the Alaska Purchase until the early 1900s, many statutes, court decisions, and administrative rulings stated 
directly o r indirectly that Alaska Natives were subject to the same federal and territorial laws that applied to non- 
Natives (State o f Alaska 1986 :71 ff.). At the same time, Congress, courts, and administrators also recognized the 
unique interests and needs o f Natives and made many special provisions for them. These special provisions 
culminated in 1936 amendments to the Indian Reorganization Act which, according to Case (1984 :10), “were 
apparently intended to place Alaska Native land ownership and governmental authority on the same footing as 
that o f other Native American reservations."



The contemporary record o f Indian policy is one o f ambiguity and contradiction. Yet, this record also indicates 
that federal courts have preserved the special political status o f Indian tribes, o r what W ilkinson refers to as a 
“measured separatism." He attributes this record ultimately to the commitment judges have to the rule o f law and 
their belief that “ real promises" were made in old treaties that the U.S. Senate approved and made into “ real laws” 
(W ilkinson 1987: 121).

It is a remarkable fact o f American political and legal history that, despite Andrewjackson and all the opposition 
and contradiction John Marshall's Indian law principles have survived. Originally derived from the legal doctrines 
and moral philosophy o f the late eighteenth and early nineteenth centuries, the principles o f aboriginal title, the 
trust relationship, and inherent governmental powers continue to be reinterpreted and applied by the Congress, 
courts, and executive today. The preservation o f these principles can be attributed not only to the moral and legal 
sensibilities ot judges, but to the American tradition o f minority rights.

Although denied or substantially qualified at different times in different policymaking arenas, Marshall’s principles 
continue to distinguish the special status o f Native Americans from the formally equal status they share with all other 
Americans. There is no question, however, that these two statuses are in tension with one another, and that they continue 
to be a matter of sharp legal and political conflict. Nowhere is this more apparent than in Alaska.

F ederal Indian  P olicy in  A laska

The case o f the Alaska Natives is both similar to and different from that o f Native Americans elsewhere. It is similar 
in that Alaska Natives, as the original inhabitants o f the region, could claim aboriginal rights, a trust relationship, 
and inherent governmental powers (Case 1984; Price 1982; Smith and Kancewick 1990; Berger 1985). It is 
different primarily in that, until recent times in most o f Alaska, there was little or no pressure on Natives to 
surrender their lands, including their traditional hunting and fishing grounds. (A major exception was the Russian 
occupation o f southern coastal and Aleutian regions before the American purchase.) Thus, Alaska Natives, unlike 
most other Native American tribes, were not conquered by Euro-Americans, did not sign one-sided treaties, and 
were not forced onto reservations.

Alaska.Natives' “dependent sovereignty," or inherent governmental power, was not documented in treaties or 
institutionalized on reservations (although many special purpose reservations were created in Alaska; see 
discussion below) Ironically, the absence in Alaska o f these traditional instruments o f Indian subordination and 
control has tended to undermine rather than reinforce the tribal status and powers o f Alaska Natives.

This issue has two interrelated but analytically distinct parts: tribal status and tribal powers. As a practical matter, 
there may be less at stake in the question o f whether Alaska Native communities are formally recognized as "tribes” 
than in the question o f what tribal powers they may have. Although the record is contradictory (see, for example, 
the majority and minority opinions o f the Alaska Supreme Court in the Stevens Village case), Congress has referred 
to Alaska Natives as “ tribes” in Indian legislation beginning in the early years after the Alaska Purchase. Alaska 
Natives’ status as tribes, though often qualified, has many times been affirmed in executive and judicial actions 
(Case 1984; Smith and Kancewick 1990).

The more significant issue is what specific tribal powers Alaska Native communities possess. The actual extent o f 
their powers depends on such questions as their individual histories and capabilities; the significance o f the powe r 
to their tribal existence and well-being; the state’s interest in the matter; and what federal laws may or may not 
say about the power in question (State o f Alaska 1986:145-147; Case 1984:472-473). Such tribal powers are likely 
to be determined on a case-by-case basis. It is as if the exercise o f powers establishes tribal status, rather than the 
other way around.



In 1978, Congress passed the Indian Child Welfare Act, which strengthens tribal control over adoption and 
guardianship o f Indian children. Other legislation in the 1970s, when Indian self-determination policy reached 
its high point, included measures to support Indian economic development, health care, and educational programs.

All o f this legislation explicitly included Alaska Native villages as "tribes”— for the specific purposes o f these 
legislative acts. This qualification is important because it implies that Congress, which is the ultimate authority 
in Indian affairs, has not spoken unequivocally o r unconditionally about the tribal status and powers o f Alaska 
Natives (State o f Alaska 1986:57ff.).

More generally, this is also a reminder that federal Indian policy— a cumulative product o f changing times ana 
different legislative, executive, and judicial arenas— has never pointed clearly in any one direction, whether 
toward separatism, assimilation, or self-determination.

Congress was the main arena o f Indian policymaking in the 1970s. In the 1980s, the federal judiciary became 
relatively more important as Congressional activism receded. As a “political” institution, Congress can define 
broad problems and goals, such as “ Indian self-determination,” and adopt general courses o f action. Courts, on 
the other hand, typically focus on specific problems laid before them, and, although there are many exceptions 
to the rule, they generally like to avoid venturing too far from established law and precedent in their decisions.

In a policy area like Indian law, where many different and inconsistent statutes have been enacted over the years, 
court decisions, too, will give conflicting answers to questions about tribal status and powers. These include 
questions about changes in aboriginal land tide, the extent o f Indian hunting and fishing rights, the relative 
jurisdictions of tribal and state courts, and limits o f tribal and state tax powers, among many others. Thus, when the 
initiative in Indian policy passed from Congress to the courts in the 1980s, policymaking tended to become relatively 
more disjointed and piecemeal, and the inconsistencies and conflicts in Indian law were highlighted once again.

University o f Colorado law professor Charles W ilkinson describes this evolution o f federal Indian policy in the 
following way:

In e v ita b ly , In d ia n  p o lic y  has been cyc lic . T h is is d u e in  p a r t to  th e sheer le n g th o f tim e  d u r in g  w h ic h  i t has been 

made. Even m o re  fu n d am e n ta lly , fede ra l In d ia n  p o lic y  has a lw ays been th e p ro d u c t o f the ten s io n be tw een tw o 

c o n f lic t in g  forces— separa tism a n d a ss im ila tio n — an d Congress has ne ve r m ade a fin a l cho ice as to  w h ic h  o f 

th e tw o  i t w i l l pu rsue . T h u s the law s are n o t o n ly  n um e ro u s ; th e y are also c o n f lic t in g , b o m  o f th e e x p lic it reg im en 

a n d  im p lic i t to n e o f th e  eras in  w h ic h  th e y w e re enacted (W ilk in s o n  19 8 7 :1 3 ). \

The current policy o f self-determination says that tribes are to some extent sovereign as well as dependent. It says 
that all Native Americans, including Alaska Natives, are equal citizens under the law and, at the same time, it says 
that they are a distinct group of Americans with special political status under a unique set o f laws. Tire law says 
that Native Americans can have collective, aboriginal title to tribal land and special rights to hunt and fish but, like 
other Americans, they can also have individual and corporate ownership o f private land and resources. The law 
further says that, like Americans generally, Native Americans have access to federal programs, but that they also 
have additional, exclusive rights to programs enacted especially for Indians.

Self-determination policy gives Native Americans choices about all these matters and, in doing so, the policy often 
sounds unsure and ambivalent. Further, despite the broad range o f choices legally provided, Native American 
tribal communities have derived limited benefits from these choices.



By the end o f the nineteenth centuiy, assimilation policy had generally replaced physical force as the principal means 
o f controlling the tribes. Bureau o f Indian Affairs boarding schools were the main assimilative institutions and BIA 
superintendents the reigning powers on the reservations. “ Industrial education" was to provide young Indians with skills 
needed to enter the bottom ranks o f a rapidly industrializing society, and Native languages and religions were to be 
eradicated. Like the waves o f European immigrants flowing into the country at about the same time, Indians were to 
be “Americanized." It was not until the Indian Gtizenship Act o f 1924, however, that Indians (including Alaska Natives) 
who had not previously been made citizens under specific treaties and statutes were granted United States citizenship.

Franklin Roosevelt's New Deal in the 1930s included a new deal for Indians. Social and economic conditions on 
the reservations, which had continued to deteriorate, were documented by the Brookings Institution in the Meriam 
Report o f 1928. John Collier, the new head o f the Bureau ol Indian Affairs, was determined to change all this, and 
he had the President’s support (Dippie 1982:297-321).

At the urging o f the Roosevelt Administration, Congress passed the Indian Reorganization Act o f 1934 (which was 
fully extended to Alaska in 1936). The act ended the break-up o f reservations and allotment o f lands, which Collier 
had previously suspended by administrative order. It also provided new protections for trust lands, encouraged 
tribes to adopt constitutions for self-government, and authorized federally-chartered corporations and funds to 
support tribal economic development.

Anumber o f tribes, understandably distrustful o f federal authorities, rejected the IRAas a continuation of BIA paternalism 
and assimilation in a new form, but more of them accepted the new program (Dippie 1982:318-319). Overall, the IRA 
probably did more to reinforce the idea o f Indian self-government through formal recognition o f tribal powers than it 
did to improve social and economic conditions on the reservations (Gross 1989:20; Wilkinson 1987:68).

Another reversal o f federal Indian policy occurred after W orld W ar II. Arguing that Indians should be “ freed" o f 
all federal supports and controls, in 1953 Congressional opponents o f the reservation system, the trust relationship, and 
specialstatus for Indians won passage o f House Concurrent Resolution 108 (Gross 1989:21-23). The resolution called 
for an end to the trust relationship and the “ termination" o f tribes. Under the new termination policy, tribal lands 
once again were to be broken up and transferred to private groups and individuals. All special federal programs 
for tribes and individual Indians were to be eliminated. State government powers were to be im posed on all Indians 
and their reservations. Also in 1953, Public Law 280 extended state criminal and civil jurisdiction over “ Indian 
country"— generally, Indian reservations— in specified states. (In 1958 this law was extended to Alaska.)

P.L. 280, not federal termination o f tribes, may be the most important legacy o f the termination policy o f the 1950s. 
Congress passed legislation terminating more than 100 tribes or tribal groups, but many o f them have since been 
restored to tribal status and the trust relationship (Gross 1989:22-23). The termination policy itself was 
terminated. Congress abandoned H C R 180 (though the resolution was never officially rescinded), and yet another 
new federal policy, “self-determination," emerged in the late 1960s and the 1970s.

The self-determination era o f federal Indian policy has emphasized powers o f tribal self-government in a number 
o f Congressional acts, presidential pronouncements, and judicial decisions (Gross 1989). In 1968, Congress 
passed the Indian Civil Rights Act, requiring tribal governments to observe the principles o f the Bill o f Rights, and 
amending P.L. 280, prohibiting further extensions o f state jurisdiction in “ Indian country" without tribal consent.

The legislative centerpiece o f the new policy was the Indian Self-Determination and Education Assistance Act o f 
1975, Congress’s clearest rejection o f termination policy. This act (referred to as “638" because it was enacted as 
Public Law 93-638) reaffirms the trust relationship and special federal programs for Indians. These programs 
generally were expanded during the 1970s. Most important, the Self-Determination Act also encourages tribes to 
take over the planning and administration o f Indian programs under contracts with federal agencies.



him guilty o f residing on Cherokee land without a permit or an oath o f loyalty to the state, and sentenced him to four 
years at hard labor. The Marshall court ruled that Georgia’s law was “ repugnant to the constitution, treaties, and laws 
of the United States" because it interfered with the federal government’s exclusive relationship with the Cherokee tribe, 
a relationship guaranteed by the supremacy and commerce clauses o f the U.S. constitution.

Marshall’s Worcester opinion reviewed the discovery rule and aboriginal title, the history o f contact with the Indian 
tribes, and the trust relationship between the tribes and the U.S. government. He noted that the U.S. constitution 
gave Congress exclusive power to make treaties and to regulate commerce with the Indian tribes, and that 
constitutional treaties and acts were the supreme law o f the land. Having established the principle of federal 
supremacy in Indian affairs, he went on to the question of tribal sovereignty:

T he In d ia n  n a tio n s h a d  a lw a ys been co n s id e re d as d is t in c t , in d e p e n d e n t p o l i t ic a l c om m u n it ie s , re ta in in g 

th e ir o r ig in a l n a tu ra l r ig h ts , as th e  u n d is p u te d  possessors o f th e s o il , f r o m  tim e  im m e m o r ia l, w i t h  th e s in g le 

e x c e p tio n  o f th a t im p o s e d  b y  ir re s is t ib le  p o w e r . . . .T h e  v e ry fa c t o f re p ea te d tre a tie s w i t h  [th e  In d ia n s 

re co g n iz e d th e ir e n t i t le m e n t to  s e lf-g o v e rn m e n t) ; a n d  th e  s e tt le d  d o c t r in e  o f th e  la w  o f n a tio n s is th a t a 

w e a k e r p o w e r does n o t s u r re n d e r its in d e p e n d e n c e — its  r ig h t to  s e lf g o v e rnm e n t, b y  assoc ia tin g w i t h  a 

s tro n g e r, a n d  ta k in g  its  p ro te c t io n .

The tribes, in other words, retained “dependent" sovereignty— their original powers as separate nations— except 
as these powers were limited by the tribes’ association with the United States. “Sovereignty." therefore, is not an 
absolute. It is rather a dynamic and relative condition o f self-government, and it is subject to redefinition and 
adjustment as relationships between tribes and the U.S. government change (Case 1984:435).
The Marshall Court laid down the principles o f aboriginal title, federal trust, and inherent powers, but the real 
political status o f the Indian tribes would be more directly determined by the overwhelming force o f superior 
power. Upon hearing o f the Worcester decision, President Andrew Jackson, who had risen in national politics 
partly on his reputation as an Indian fighter, reportedly said “John Marshall has made his judgment, now let him 
enforce it.” Whetherjackson actually said this or not, the statement accurately shows where he stood on the issues 
o f Indian sovereignty and the federal trust responsibility (Prucha 1985:14-16). The State o f Georgia in fact rejected 
Marshall’s decision in the Worcester case, and the Reverend Worcester served out his sentence.

Marshall’s decisions established the basic rules, but political action and the use o f force determined the outcomes. 
In nineteenth century America, the combined ideologiesof capitalism, Christianity, racial and cultural superiority, 
and Manifest Destiny provided justifications for the guile and the force used to suppress and often destroy the 
Indian tribes.

After the Civil War, the last o f the western tribes were conquered, subdued, and forced onto ever smaller 
reservations. Nowall o f the tribes were under federal control. Because o f the defenseless condition to which most 
o f them had been reduced, they were under federal protection as well. Although still termed “govemment-to- 
govemment," the relationships between federal authorities and tribes had degenerated to that o f a superior power 
attending to de feated and demoralized subjects. Federal troops put down the last o f the organized Indian resistance 
by the end of the century.

Around this time, many tribes lost most o f what was left o f their reservation lands under the notorious allotment 
policy authorized by the Dawes Act o f 1887. This act was finally to solve the “ Indian problem" by breaking up the 
reservations and distributing tribal lands to individual Indians who, as private land owners, would eventually enter 
the mainstream society and economy (Dippie 1982:161- 176). Between 1887 and 1934, when the Indian 
Reorganization Act ended the discredited allotment program, Indian landholdings fell from 138 million to 48 
million acres, a loss o f 90 million acres or two-thirds o f all Indian lands.



E v o lu tio n  o f  U .S . I n d ia n  P o licy

Native Americans were originally independent, self-sufficient tribal peoples. European colonial and then U.S. 
government authorities recognized many tribes as politically independent nations. Based on their different 
territorial interests and relationships with the major combatants, Indian tribes took different sides in the wars 
between the colonial powers and in the war for American independence. Tribes were also strong defenders o f their 
territories, especially during the earlyyears o f European settlement (Jennings 1975;Josephy 1976). In part because 
tribes fo ra time had the physical power to resist invading settlers (in the west, well into the nineteenth century), 
colonial and U.S. authorities dealt with them “govemment-to-govemment." Another rationale for attributing 
sovereign governmental status to the Indian tribes was provided in early American legal doctrine.

At the foundation o f American Indian law lies the “Marshall trilogy" (W ilkinson 1987:24; Smith and Kancewick 
1990:474-476; Berger 1985:121-124). Chief Justice John Marshall wrote three decisions for the U.S. Supreme 
Court in the 1820sand 1830s that established the principlesofaboriginalland title, the federal trust responsibility, 
and inherent governmental powers o f Indian tribes. These decisions continue to shape American Indian law and 
policy today (Case 1984:3-6).

The first decision was Johnson v. M'Intosh in 1823. In this case, Marshall held that although tribes might sell or 
otherwise transfer Indian lands to non-Indians, the courts would recognize only those transfers made to the federal 
government. In the absence o f such recognized conveyances, the occupying tribes retained “aboriginal title" to 
their lands. This was a title subject to disposition only by the federal government.

Marshall based his argument for aboriginal title on the “ rule o f discovery," an international legal principle derived 
from the historical practices o f European "discovering nations." In order to control competition among themselves, 
those nations agreed to recognize each others’ “ first discovery" claims on various parts o f the western hemisphere. 
Although the Indian tribes o f course were not parties to the Europeans’ agreements, the legal theory was that the 
tribes held rights o f first possession, and that these rights could be transferred, changed, o r extinguished only by 
the affected discovering nation. This remains the basic limitation distinguishing “aboriginal" title from conven­
tional forms o f land ownership today.

The second decision o f the Marshall court was Cherokee Nation v. Georgia in 1831. This case arose because the State 
o f Georgia asserted jurisdiction over the Cherokees and seized lands reserved to the tribe by treaties with the United 
States. Marshall’s decision focused on the nature o f the relationship o f Indians to the U.S. government. He wrote 
that although Indian tribes could not properly be considered “ foreign nations," they should be deemed “domestic 
dependent nations....Their relation to the United States resembles that o f a ward to his guardian....They look to 
our government for protection; rely upon its kindness and power; appeal to it for relief to their wants; and address 
the president as their great father." Again drawing on international law and practice, Marshall laid down the 
principle o f the trust relationship— the legal and moral responsibility o f the federal government to protea the vital 
interests o f “dependent sovereign" tribes.

Chief Justice Marshall made his third and most comprehensive statement about the political status o f Indian tribes 
in the case o f Worcester v. Georgia in 1832. This decision recognized inherent powers o f Indian self-government. 
Samuel Worcester was a politically active missionary on the side o f the Cherokees in their struggle with the State 
o f Georgia over control of their lands. Desiring to put a stop to Worcester’s aaivities, state officials arrested him, found
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