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January 30, 1995

Representative Pete Kott, Chairman 
House Labor and Commerce Committee 
Capitol Building 
Juneau, Alaska

subject: Statement of Support for House Bill 115

Dear Chairman Kott! . .

Te&oro Alaska petroleum Company supports passage of HB 115. 
This bill wiil.rectify an anomaly that currently exists between 
state l a w  and the Fair Labor Standards Act; current Alaska Wage 
and Hour law provides for mandatory liquidated damages when 
e m p l o y e r s  are found to have erred under state law, irrespective of 
the circumstances.

The proposed bill will not eliminate liquidated damages from 
future awards made.under state Wage and Hour law. If passed, the 
new law would restore flexibility for the trier of facts when an 
employer has proven that its error was made in “good faith.” A 
similar approach is used in the Federal Wage and Hour laws, as well 
as the ce ^arable laws of California, Oregon,- and Washington.

If you have any questions or, if we can be of assistance, 
please contact me. We hope HB 115 will be moved out of Committee 
soon and believe it’s final passage will benefit the State.

Thank you.

Bernie Smith
Manager, Alaska <k>vernment Affairs

co; Representative Norm Rokeberg
Representative Jerry Sanders
Representative Beverly Masek
Representative Kim Elton 
Representative Gene Kubina

Tesoro AlaskA Petroleum Cot parry, P.O. 3o* 3309, Kenjii. Alaska S&511-33W (80?) 7I& 3191 FAX (807) 775-55*6
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A  P r o f e s s io n a l  C o r p o r a t io n A N C H O R A G E
Kay K . Brown 

Muun Long
T he Ebncr Building

350 N orth  Franklin Street 
Juneau, Alaska 99801

510 L Street, Suite 60J

Telephone (907) 586-4000 
Facsimile (907) 586-3777

January 31, 1995

Ancliom^c, A lntka 99501 
Telephone (9 0 7 ) 277-5-100 
Fneiiim lc (9 0 7 ) 277-9896

Hon. Pete Kott, Chair 
House Labor & Commerce Committee 
Alaska State Legislature 
Room 432, State Capitol 
Juneau, Alaska 99801-1182 HAND-DELIVERED

Re: HB 72 (Uniform Fraudulent Transfer Act)

Dear Representative Kott:

I understand that HB 72, proposing the Uniform Fraudulent 
Transfer Act, is scheduled for a hearing in your committee 
tomorrow, and I wanted to express my strong support for this bill. 
I urge your committee's favorable action on it.

HB 72 updates Alaska law that was borrowed from Oregon for 
Alaska back in the 1800's. We did not even enact the 1918 
predecessor to this Uniform Act (the Uniform Fraudulent Conveyance 
Act) .

By enacting HB 72, Alaska will finally update its law, making 
significant improvements in the process, and will join at least 33 
other states in enacting this modern version. The bill's handling 
of fraudulent transfers will help assure the smooth flow of 
business transactions in the state and between this state and other 
states.

If you have any question about it, please let me know. I 
should mention that, among Alaska's uniform law commissioners, 
Jerry Kurtz (276-6100) is the most knowledgeable about HB 72.

Thank you.

Y o n r c  T-t- i i I vt

Arthur'H. 'Peterson 
Uniform Law Commissioner 

for Alaska

cc: Hon. Brian Porter, Chair
House Judiciary Committee

Rest of Alaska's ULC Delegation
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LABOR AND COMMERCE Committee considered: HB_72

SE BILL NO 72 UNIFORM FRAUDULENT TRANSFER ACT

Act enacting the Uniform Fraudulent Transfer Act."

ummends it be replaced 
h the following committee substitute
additional referral to ______________
attached amendment(s)

OPTS:___________________________

[ ] the same title 
[ ] a new title

Committee

__________________________Letter of Intent

FACHES NEW FISCAL NOTE(s): (Dep0 APPROVES PREVIOUS: (D ep t/D tle )

fiscal note(s) [ ] fiscal note(s)

zero fiscal note(s) \ [ ] zero fiscal note(s)



F e b r u a r y  21, 1995

The Honorable Pete Kott
Chairman, Labor & Commerce Committee
Alaska State Legislature
State Capital
Juneau, Alaska 99801

Re: House Bill 72 - Opposition to the Proposed Uniform
Fraudulent Transfer Act

Dear Chairman Kott:

The undersigned members of the Alaska Bar Association, Estate 
Planning Section and Business Section, individually recommend that 
House Bill 72, as presently drafted, not be enacted into law. This 
bill, as presently drafted, would substantially change the 
fraudulent transfer law in Alaska. The primary defect of the 
proposed Act is that it applies to claims of future creditors, as 
well as to those of present creditors.

For example, a typical family planning approach would be for 
parents to annually gift $10,000 to an irrevocable trust for their 
children. Over a number of years enough funds would accumulate to 
pay for the children's college educations. The trust would be 
irrevocable, that is, after the parents contributed the funds to 
the trust the parents could not get the funds back. Assume that 
years after these contributions had been made to the trust, the 
parents suffered a business failure and a large judgment was 
obtained against them. Under the proposed Act, this future 
creditor, whose claim did not exist at the time the gifts were made 
to the trust, could void the transfers and obtain the trust funds 
in order to satisfy his judgment. This proposed power of a future 
creditor to set aside irrevocable past gifts is not the present law 
in Alaska nor in many other states.

If this proposed legislation is enacted, then Alaska families 
will be denied the family planning certainty and protection which 
is enjoyed by families in many other states. Families will not be 
able to set aside funds for children, grandchildren, or elderly 
parents, with the certainty that the funds will be there when 
needed. In addition, this proposed "future creditor" provision 
will substantially increase litigation in this area.
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This "future creditor" provision should be clearly 
differentiated from a present creditor who has a claim at the time 
the transfer was made. The undersigned have no objection to a 
present creditor being able to set aside transfers, whether to 
family trusts or otherwise, which are made with an intention of 
evading satisfaction of the present creditor's claim. For example, 
if the business failure had already occurred in the example 
discussed above, and then the parents transferred the funds to the 
trust for their children with an intent to evade collection of the 
claim from the business failure, the present creditor should be 
able to set aside such transfers. This is our understanding of 
present Alaska law (A.S. 34.40), and the law in most other states.

Several alternatives are available with respect to this 
proposed legislation:

1. The legislature may choose not to pass this legislation 
at all. Alaska already has a detailed statute (which contains 13 
sections) which invalidates transfers with an intent to defraud 
present creditors. (A.S. 34.40.)

2. Alternatively, this proposed legislation should be 
amended to elim-' ate its application to future creditors. Wa have 
attached to th— letter changes which would limit and clarify that 
this Act only a ./lies to present creditors.

Either of the above alternatives would assure that Alaskans 
are allowed the family planning certainty that is enjoyed by 
families in many other states. At the same time, present 
creditors' claims would be protected.

Thank you very much for your consideration of this request.

Sincerely,

Peter B. Brautigam 
Hartig, Rhodes, Norman, 
Mahoney & Edwards

Robert C. Brink

Brian J. Brundin 
Hughes, Thorsness, Gantz 
Powell & Brundin

Brian W. Durrell 
Bogle & Gates



P a g e  3

Trigg T. Davis 
Davis & Goerig

S)

/ r v '

George E. Goerig, Jr. John L. Hoffer, Jr.
Davis & Goerig Attorney

Rodney G. Kleedehn 
Attorney

Russell A. Nogg 
Attorney

■ST

V

Deborah H. Randall 
Davis & Goerig

Charles F. Schuetze 
Davis & Goerig

:hard f ■s —  —  ^
Attorney
Richard S'. Thwaites, Jr. '

Robert L. Manley 
Hughes, Thorsness, Gantz 
Powell & Brundin

Steven T. O'Hara 
Bankston & McCollum

John H. Raforth
Partnow, Sharrock & Tindall

Peter C. Ginder 
Kemppel, Huffman & Ginder

David G. Shaftel (/
Law Offices of David G. Shaftel
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Nancy Blunck, CFP
c /

Ame W. Ivanov 
Attorney

Rodney G. £-ipedehn 
Attorney

Duane L. Mayer, FSA, EA 
Alaska Pension Services, Ltd.

Financial Network Investment Co, 

Leona B. Baldwin, CLU

Walter B. Baldwin, CLU

I

Michael A. Morrison

i, C£c
Alaska Pension Services, Ltd,
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1 or that has been transferred In a manner making tiic transfer voidable under this
2 chapter.
3 (e) Debts under this section do not include an obligation to the extent it is
4 secured by a valid lien on property of the debtor not included as an asset. '
5 Sec. 34.41.020. VALUE, (a) Value is given for a transfer or an obligation
0 if. In exchange for the transfer or obligation, property is‘transferred or an
7 antecedent debt is secured or satisfied, but value does not include an unperformed
8 promise made otherwise than in the ordinary course of the promisor’s business to
9 furnish support to the debtor or another person.
10 (b) For the purposes of AS 34.41.030(a)(2) and 34.41.040, a person gives a
11 reasonably equivalent value if the person acquires an interest of the debtor in an
12 asset pursuant to a regularly conducted, noncollusive foreclosure sale or execution
13 of a power of sale for the acquisition or disposition of the interest of the debtor
14 upon default under a mongage, deed of trust, or security agreement
15 (c) A transfer is for present value if the exchange between the debtor
16 and the transferee is intended by them to be contemporaneous and is in fact
17 substantially contemporaneous.
18 Sec. 34.41.030. TRANSFERS FRAUDULENT AS TO PRESENT!AN&-
19 Amend FUTURSlCREDITORS. (a) A transfer made or obligation incurred by a debtor is
20 fraudulent as to a^mrtlBiod-v'dtethctHfag-gredaar-s-qlftim-tease-bqfora-or-afttg-thc
21 trte3fe^wte-m®de-op^he-oWtgarifl«-wa»-lBcttti;ed^ If the debtor made the transfer or

72. incurred the obligation
23 (1) with actual intent to hinder, delay, or defraud a creditor of the
24 debtor;-®*

25 Amend (2^ithoqt-nHnm4nf r^ tcasonably-cqub.'alenLvalue.liLgxchangeJjor

26 -thc-transfer-or obbgctra^-and-df -dabtoE
2)’ )̂--was-«ngag«d-o&vuas-iU}ouLiojengage.m.n.bu£mes&iir.a
28 traMasdoftTnr̂ htdj-̂ remaiHirtg-assnis-ef-thB-detHBtMVOTB-uiOTafiOfrably

29 aaalFiftioIftiioo-to f̂te-buwiMss-'OWraMaaioflrOii
38 <B)-imendcd^4neu^cp4>eUewd.orTtasonatiy.shouId-have-
31 bcHeved^hflt-dt»Hicbwt̂ uki-irtair, drhn beyond ibc-dchmtls.3Miiy_tQ.

u« ?■> 2- HB0072a
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(b) In determining actual intent under (a)(1) of this section, consideration •
i

may be given, among other factors, to whether
(1) the transfer or obligation was to an insider;
(2) the debtor retained possession or control of the property 

transferred after the transfer; *
(2) the transfer or obligation was disclosed or concealed;
(4) before the transfer was made or obligation was incurred, the 

debtor had been sued or threatened with suit; ,
(5) the transfer was of substantially all the debtor’s assets;
(6) the debtor absconded;
(7) the debtor removed or concealed assets;
(8) the value of the consideration received by the debtor was 

reasonably equivalent to the value of the asset transferred or the amount of the 
obligation incurred;

(9) the debtor was insolvent or became insolvent shortly after the 
transfer was made or the obligation was incurred;

(10) the transfer occurred shortly before or shortly after a substantial 
debt was incurred; and

(11) the debtor transferred the essential assets of the business to a 
lienor who transferred the assets to an insider of the debtor,

16eer34r44^40HHtAN5FiniS-rRAljD1Jl̂ rr-AS-T-Q-PRES£NT 
€ ftH #FGRS-.--(-ft)l A transfer made or obligation incurred by a debtor Is fraudulent 
as to a creditor whose claim arose before the transfer was made or the obligation 
was incurred if the debtor made the transfer or incurred the obligation without 
receiving a reasonably equivalent value in exchange for the transfer or obligation 
and the debtor was insolvent at that time or the debtor became insolvent as a result 
of the transfer or obligation.

[M " A transfer made by a debtor is fraudulent as to a creditor whose claim 
arose before the transfer was made if the transfer was made to an insider for an 
antecedent debt, the debtor was insolvent at that dme, and the insider had

I
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FISCAL NdTE
BILL NO. HB 72

Revision D a te :__________________________________ Department Affected: Commerce and Econom ic Development
Title: Uniform Fraudulent Transfer Act___________________  BRU : Banking, Securities & Corporations_____________
____________________________________________ Component: ______ ____________________________
Sponsor: Representative Porter________________________ ___________ _______________________________
Requestor: ____________________________________  COMPONENT SERIAL NO. J 2 3 3 _________________

Expenditures/Revenues: (Thousands of Dollars]
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY00 FY 01
PERSO N A L S E R V IC E S 0 0 0 0 0 0
TR A V EL 0 0 0 0 0 0
CO N TRA CTU A L 0 0 0 0 0 0
SU PP LIES 0 0 0 0 0 0
EQ UIPM ENT 0 0 0 0 0 0
LAND & S TR U C TU R ES 0 0 0 0 0 0
G RA N TS, CLAIM S 0 0 0 0 0 0
M ISCELLA N EO U S 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES( ) 0 0 0 0 0 0

FUND SOURCE (1phousands of Dollars)
1002 Federal Receipts 0 0 0 0 0 0
1003 G F  Match 0 0 0 0 0 0
1004 G F 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
Estimate of current year (FY 95) cost: S 0 
POSITIONS
FULL-TIM E 0 0 0 0 0 0
PART-TIM E 0 0 0 0 0 0
TEM PO RA RY o • 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

' 1 ;  /

 1 j  /  't y '  /  7 ----------------------------------------------------------------

epared by: Willis F. Kirkpatrick, Director ' , ]r(\  Phone: 465-2521
vision: Banking, Securities & Corporations_________________    D a te :_

proved by Commissioner: William L. Hensley r  Date: ! /  Z  ~2> h s _____________________
sncy: Commerce and Econom ic Development " \  _________

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office 

10/94/KP/dgl336fn.kp Page _JL_ of _ L
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DEPARTMENT OF LAW

OFFICE O F  THE A TTORNEY GENERAL

PLEA SE  R EP LY  TO:

O  1031 W EST 4TH AVENUE, SU ITE200  
ANCHORAGE, ALASKA 99501-1994 
PHONE: (907)269-5100
FAX: (907)276-3697

T o n y  K n o w l e s ,  G o v e r n o r

O

January 18, 1995

KEY BANK BUILDING 
100 CUSHMAN ST.. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE■ (907)451-2811 
FAX: (907)451-2846

P.O. BOX 1 W300-DIMOND COURTHOUSE  
JUNEAU. ALASKA 99811-0300 
PHONE (907)465-3600 
FAX: (907)465-6735

H o n o rable Pete Kott, Chair 
H ouse Labor and Commerce Committee 
A l a s k a  House of Representatives 
State Capitol, Room 432 
Juneau, A l a s k a  99801-1182

Dear R e p r e s e n t a t i v e  Kott:

On b e half  of the A laska Department of Law, I w i s h  to 
request that HB 72 (an Act enacting the Uniform Fraudulent Tra nsfer 
Act) be scheduled for an early hearing. The bill is important for 
k e eping our laws relating to business transactions u n i f o r m  across 
state lines. Please note that the Uniform Fraudulent T r a n s f e r  Act 
has a l ready been enacted b y  33 states.

If you need additional information, please let me know.

Sincerely,

BRUCE M. BOTELHO 
A T T ORNEY GENERAL

Deborah E. Behr 
Assistant A t t o r n e y  General

DEB:cl

cc: Hon. Brian Porter
A l a s k a  House of Rep resentatives

A lask a U n i f o r m  L a w  Commissioners

Pat Pourchot, Legislative  Liaison 
Office of the Governor

03-CSLH



FISCAL NOTE
FTATE OF ALASKA
199: LEGISLATIVE SESSION
Revision Date: _________________
Title:
Transfer A c t.”

BILL NO. HB 72

"An Act enacting the Uniform Fraudulent
Dept. Affected^ 
BRU:
Component: __

Department of Law
Legal Services
Operations

Sponsor:
Requester:

Representative Porter
Representative Porter

Expenditures/Revenues

_COMPONENT SERIAL NO. 

(Thousands of Dollars)

0093

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

ICHANGE IN REVENUEST

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: $ 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends A S  34 to adopt.the Uniform Fraudulent Transfer Act for Alaska. The uniform act is 

recommended by the National Conference of Commissioners on Uniform State Laws (NCCUSL). Its purpose is 

to protect creditors against the fraudulent transfer of assets and fraudulent obligations that would otherwise 

work to defeat a creditor's interests. The proposed act includes personal as well as real property. Current law, 

which was adopted in the 1940's and is based on even older law, only addresses real property. Because the 

bill is a Uniform Act based on the N C CUSL model, it will conform to the requirements of most of the other 

states thus making its provisions (and protections) available for many interstate transactions. The bill deals 

primarily with private transactions It will not have a fiscal impact for the Department of Law.

£

Richard I. Pegues, D ire cWPrepared by: 
Division: Adm inistrative Servic

Approved by Commissioner: 
Agency: ________

ic^Pivisior/7

Bruce M. Botelho, A tt
Der artment of Law

Phone:,
Date:,

Date:

465-3672
1/19/95

1/19/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, coll the Governor's Legislative Office

(Rov 10/94) 95fisno.xls/DBR Page 1 of 1
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BURa PEASE & KURTZ

/T'

u F
D EPARTM EN T  OF LAW
OFFICE OF THE ATTO RN EY  GENERAL

Au g u s t  26/ 1993

WALTER J. HICKEL, GOVERNOR

REPLY TO:

□  1031 W 4th AVENUE SUITE 200 
ANCHORAGE, ALASKA 99601-1994 
PHONE: (907) 276-3550
FAX: (907) 276-3697

□  KEY BANK BUILDING
100 CUSHMAN ST. SUITE 400 
FAIRBANKS, ALASKA 9970U679 
PHONE: (907) 452-1568 
FAX: (907) 456-1317 

/ja3c<=
B  PO. BOX a -  STATE CAPITOL

JUNEAU, ALASKA 99811-0300 
PHONE: (907) 465-3600 
FAX: (907) 46»4A96mcfT-<*735

L l o y d  S. Kurtz, Jr., Esq.
Burr, P eas e & Kurtz 
810 N Street
Anchorage, Alaska 99501 

Dear Jerry:

At my request, A s s i s t a n t  A t t o r n e y  General M a r y  E l l e n  
B e a r d s l e y  reviewed the U n i f o r m  F r a u d u l e n t  Trans fer Act ( U F T A ) . 
Ms. B e a r d s l e y  has a b a c k g r o u n d  in tax and b a n k r u p t c y  law. She 
c o n c l u d e s  that UFTA w o u l d  be an i mprov e m e n t  over e x i s t i n g  A l a s k a  

l a w .

I thought that all of the A l aska U n i f o r m  Law 
C o m m i s s i o n e r s  might want to review her m e m o r a n d u m  in a d v a n c e  of our 

Se p t e m b e r  teleconference.

Sincerely,

CH A R L E S  E. COLE 
A T T O R N E Y  G E NERAL

By
D e b o r a h  E. Behr 
A s s i s t a n t  A t t o r n e y  G e ner al

DEB:cl

N O  DOCKET DATE 

DOCKETED __

0 3 .C 5 L H



D e b o r a h  Behr
A s s i s t a n t  A t t o r n e y  G e n e r a l  
L e g i s l a t i o n / R e g u l a t i o n  Section

A u g u s t  24, 199^
P a g e  2

d e t e r m i n i n g  if the d e b t o r  had "actual intent." Proof of several of 
these factors will be strong eviden ce of the debtor's intent. The 
Court in Summers requires the p l a i n t i f f  to establish "the specific 
intent of each p a rtic ipant in the scheme to hinder, d e l a y  or 
defraud." (Emphasis added) 1^., at 8 . Under the UFTA, the 
transferee's intent does not a p p e a r  to be a factor in dete rm i n i n g  
w h e t h e r  the transfer was fraudulent. In addition, w h e n  d e t e r m i n i n g  
if adequate c o n side ration was exchanged, the transferee's g o o d  
faith is irrelevant. Finally, a n o t h e r  important d i s t i n c t i o n  is 
that u n d e r  the UFTA a transfer to an "insider" will b e  consider ed 
p er se fraudulent if the d ebto r was insolvent at the time and the 
"insider" h a d  reason to believe that the d e btor was insolvent.

Cases under the A l a s k a  law also hold that an insolvent 
d e b t o r  may convey all or some of his p r o p e r t y  to one creditor and 
the conveyan ce will not ba c onsidered fraudulent. It is not 
improper n or unlawful to give pre fer e n c e  o one creditor.

The UFTA  differs substa n t i a l l y  from the A l a s k a  law for it 
considers as one of the badges of fraud the fact that the d e b t o r  
was insolvent at the time of the transfer or that he b e c a m e  
insolvent as a result of the transfer. The U F T A  defines insolve ncy 
and even establishes a rebuttable p r e s u m p t i o n  of insolvenc y if the 
d e b t o r  is not paying his debts as they become due.

T he UFTA c l early o utlines the remedies available to 
creditors, including attachment, injunctive  relief, appointment of 
a receiver, or even execution against the p r o p e r t y  if the 
creditor's c l a i m  has b e e n  reduced to a judgment. The U F T A  makes no 
d i s t i n c t i o n  between w h e t h e r  the creditors' claims have m a t u r e d  or 
not. On the hand, the Court in S u m m e r s . I d . . at fn. 6 , pg. 9, 
i ndicated that general creditors will have a cause of action but 
they "must reduce their claims to judgments before a s s e rting this 
cause of action. P r i o r  to judgment, gen eral creditors have no 
legal right to the p r o p e r t y  fraudule ntly conveyed."

Finally, A l a s k a  law does not address the statute of 
limitat ions as to w h e n  a fraudulent conveyance a c t i o n  will be 
precluded. AS 09.10.070 e stablishes a two y e a r  statute of 
limitations for all tort actions, w h i c h  is what a fraudulent 
conveyance would fall under. T h e  UFTA s p e cifically establishes 
statutes of limitations and sets out w h e n  the time p e r i o d  begins to 
run d e p e n d i n g  on w h i c h  section of the U F T A  the a c t i o n  is b e i n g  
brought  under.

I have a ttempted to outline some of the differences 
b e t w e e n  the UFTA and Alaska law. In conclusion, the UFTA is a 
m o d e r n i z a t i o n  of the UFCA and incorporates the man y changes w h i c h



D e b o r a h  B e h r
A s s i s t a n t  A t t o r n e y  General 
L e g i s l a t i o n / R e g u l a t i o n  Section

A u g u s t  24, 1993
Page 3

h a v e  o c c u r r e d  o v e r  time in the area of f raudulent transfers. It 
c o n f o r m s  state law with applicable federal l a w  (in particular, 
b a n k r u p t c y  law) and overcomes p o t e n t i a l  p r o b l e m s  that could  arise 
b e c a u s e  of the 5th Circuit case of D u r r e t t  v. Washington National 
I n s u r a n c e  C o . , 621 F.2d 201 (5th Cir. 1980) . It also eases che 
b u r d e n  of p r o o f  upon the plaintiff  s l i g h t l y  and p lace s some 
r e s p o n s i b i l i t y  u p o n  the debtor to show w h y  the transfer should not 
b e  voided. It may also make it m o r e  d i f f i c u l t  for debtors to 
s u c c e s s f u l l y  hide or transfer their a ssets as a means of b e c oming 
j u d g m e n t  proof.

I hope  this memo regarding the U F T A  is of some assi st a n c e  
to you. If I can be of further assistance, p l e a s e  do not hesit ate 
to c o n t a c t  me.

M E B :a m h
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SUBJECT

D e b o r a h  B e h r  B U R R .  PEASE & KURTZ

A s s i s t a n t  A t t o r n e y  General 
L e g i s l a t i o n / R e g u l a t i o n  Section

State of Alaska
Department of Law

A ugus t 24, 1993

269-5201

U F T A
ifcCEIVED
Denartmftnt of ( ^ *1

All - 3 2 J 1 9 9 3

7(8,9,10,11,12,1,2,3,4,51®

You have asked me to comment on the U n i f o r m  Fraudulent 
T r a n s f e r  Act ("UFTA"), and whether it might be be nefi c i a l  for 
A l a s k a  to adopt the UFTA. After r e v i e w i n g  the material you 
p r o v i d e d  as well as AS 34.40.010 - .130, A l a s k a ' s  fraudulent
c o n v e y a n c e s  statute, and the headnotes of cases d e a l i n g  w i t h  
f r a u d u l e n t  conveyances in Alaska, I conclu de that the U F T A  w o u l d  be 
a n  i m p r o v e m e n t  over Alaska's e x i s t i n g  law.

As noted in Summers v. H a g e n . _____ P . 2d _____ , No. 3961,
M a y  28, 1993, at fn. 5 pg. 8 , A l a s k a  has not a d o p t e d  the
p r e d e c e s s o r  to the UFTA, the U n i f o r m  Fraudulen t Con vey a n c e  Act 
(" U F C A " ) . Alaska's law was a d opt ed in 1949, a n d  has seen v e r y  
l i t t l e  change since its adoption. However, s ince  1949, m a n y  
c h a n g e s  in b o t h  state and federal law have occurred, p a r t i c u l a r l y  
in the area of bankruptcy, and relationships b e t w e e n  creditors and 
d e b t o r s  h a v e  become more complex. Debtors, in particular, have 
f o u n d  n e w  a nd more imaginative ways of h iding a s s e t s  from their 
c r e d i t o r s .

Th e  Alaska law provides in g e ne ral that a conveyance, 
w h e t h e r  in w r iti ng or otherwise, of real or p e r s o n a l  p r o p e r t y  will 
b e  v o i d  if it was made "with the intent to hinder, d e l a y  or d e frau d 
c r e d i t o r s . "  (Emphasis added) AS 34.40.010. The cases c ited und er 
this s t a t u t e  (as well as AS 34.40.090) indicate that the exist ence 
of this fraudulent intent is a q u e s t i o n  of fact, that the court 
w i l l  n e v e r  p r esume  fraud and that the b u r d e n  of p r o o f  is u p o n  the 
pl a i n t i f f .  This burden of proof can b e  e x t r e m e l y  h a r d  to prove. 
T h e  o n l y  e x c e ption to this is found  in AS 09.25.060 w h i c h  creates 
a p r i m a  facia presumption of fraud w h e n  personal p r o p e r t y  is sold 
a n d  the v e n d e e  does not take immediate d e l i v e r y  a n d  does not have 
c o n t i n u e d  possession.

The UFTA, on the other hand, not o n l y  considers a 
t r a n s f e r  fraudulent if the de b t o r  made the t r a nsfer w i t h  the intent 
to hinder, delay, or d e f r a u d  any c r e d i t o r  (whether present or 
future), but, in certain cases, it m a n d a t e s  that the intent exists 
if the facts are as stated in the UFTA. The U F T A  also sets out 
n u m e r o u s  non-exclusive factors to be co nsi d e r e d  b y  the court w h e n
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TAX IQ N O .  92-0037309

September 17, 1993

Representative Brian Porter
716 West Fourth Avenue, #640 HAND DELIVERED
Anchorage, AK 99501

Re: Uniform Fraudulent Transfer Act

Dear Representative Porter:

As promised in our telephone conversation today, I am 
forwarding two copies of the 1984 Uniform Fraudulent Transfer 
Act (UFTA) drafted by the National Conference of Commissioners 
on Uniform State Laws, two copies of Alaska's present law 
concerning fraudulent transfers, and a copy of a Department of 
Law Memorandum concerning the UFTA. Also enclosed are copies 
of a map and a chart from the Uniform Law Commission showing 
the 30 states which already have adopted the UFTA.

The heart of the UFTA is in section 4 ,  which covers 
and augments the ground covered by existing Alaska Statutes 
34.40.010. Section 4(a)(2) of the UFTA would eliminate the 
present Alaskan necessity of finding actual intent by a 
property transferor to ninder, delay or defraud a creditor in 
many situations where the transferor is obviously transferring 
assets solely to keep them out of the reach of the transferor's 
creditors.

Several Uniform Law Commissioners from Alaska agree 
with me that you are an ideal person to sponsor enactment of 
the UFTA in Alaska because of your related law enforcement and 
business background and because the legislation is desirable 
from the standpoint of legitimate business people and will cost 
the State of Alaska nothing. In fact, it is certain to help 
the State of Alaska loan programs in dealing with unscrupulous 
borrowers. When you return to Anchorage, I would appreciate 
having the opportunity to review the UFTA further with you.
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In closing, the onl y p a r t i e s  I am r e pr e se nt in g in 
c o n n e c t i o n  w i t h  this matter are the c o m m i s s i o n e r s  appointed by 
the S t a t e  of A la s ka  to the U n i f o r m  L a w  C o m m i s s i o n  and myself.
I h a v e  r ep r es en t ed  numerous pa rt i es  (both d e b t o r s  and 
c r e d i t o r s )  in s i t ua t io n s in volving f r a u d u l e n t  or allegedly 
f r a u d u l e n t  transfers, and I am c o n v i n c e d  the U F T A  should be 
e n a c t e d  in Alaska. Our present law t e c h n i c a l l y  was adopted in 
1949 as n oted in the Departmen t of L a w  M e m o r a n d u m ,  but the 
s u b s t a n c e  of it goes back to M a y  17, 1884, w h e n  the civil laws 
of O r e g o n  w e r e  put in place in the S t a t e  of Al as k a.  Looking 
b a c k  at A l as ka  C o m p i l e d  Laws of 1949, 1933, and 1913, and 
C a r t e r’s A n n o t a t e d  A laska Co des of 1900, I find no su b st an ti ve 
c h a n g e s  in this area of law since the O r e g o n  laws were 

i n s t a l l e d  here.

P l e a s e  call me when you ha v e  h ad a c h a n c e  to review 
t h e s e  ma te r ia l s.  T h a n k  you for your ti m e  on the telephone 

today.

Sincerely,



DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

January 23, 1995

Hon. Brian Porter, Chair 
House J u d i c i a r y  Committee 
State Capitol, Room 118 
Juneau, A l a s k a  99801-1182

TONY KNOWLES, GOVERNOR

PLEASE REPLY TO:

O  1031 W EST4THAVENUE, S U IT E 200 
ANCHORAGE, ALASKA 99501-1994
PHONE
FAX

(907)269-5100
(907)276-3697

K EY  BANK BUILDING 
100 CUSHMAN ST., S U IT E 400 
FAIRBANKS, ALASKA 99701-4679 
PHONE (907)451-2011 
FAX (937)451-2846

P.O. BOX 110300-DIMOND COURTHOUSE 
JUNEAU. ALASKA 99811 -0300 
PHONE (907)465-3600 
FAX (907)465-6735

Re: M a t e r i a l  on U n i fo rm Fraudulent
T r a n sfer Bill (HB 72)

Dear R e p r e s e n t a t i v e  Porter:

Per your staff's request, enclo sed are informational  
materials on HB 72 concerning the U n i f o r m  Fraudulent Transfer Act. 
The bill is m o d e l e d  after the u n i form law adopted by the N a t ional 
Confer e n c e  of Commissioners on Uniform  State Laws.

As you know, this bill w o u l d  b rin g A laska's l aw into 
conformity with 33 other states that have enacted these provisions  
of the u n i f o r m  Act. Also, since A las ka law has not been updated 
for m a n y  years, this bill woul d update our state law to handle 
significant problems with our existing statutes concerning the sale 
or exchange of personal property done fraudulently to avoid payment 
to creditors.

If you need additional information, please let me know.

D) E g  E ! f  i  |

JAM 2 3 1994 

Rep. Brian Porter

Sincerely,

BRUCE M. BOTELHO 
A T T O R N E Y  GENERAL

B y " ' ■ ' r  /
Deborah E. Behr 
Assistant A t t o r n e y  General

DEB:cl

03-C51H



NOTES TO DECISIONS

The safe and  p ro p e r  ru le  of co n ­
struction  of m echan ic’s lien s ta tu te s  is 
that, while the remedial portions of the 
statutes should be liberally construed, 
with a view to avoid defeating the purpose 
of the statute, yet these parts upon which 
the right to the existence of a lion de­
pends, being in derogation of the common 
law, should be strictly construed. Sullena 
&  H obs, Inc. v. Farvour, 14 Alaska 492, 
117 F. Supp. 535 (D. Alaske 1954).

Applied in Reldahl v. Homer Co-Op. 
Ass'n, 11 Alaska 112 (1946); Stephenson 
v. Ketchikan Spruce Mills, Inc., 412 P.2d 
496 (Alaska 1966).

Quoted in Mitchell v. Beaver Dredging 
Co., 8 Alaska 566 (1935); GlcaBon v. Dia­
mond, 9 Alaska 621 (1939); Clay v. San­
dal, 369 P.2d 890 (Alaska 1962); Moores v. 
Alaska Metal Bldgs., Inc., 448 P.2d 581 
(Alaska 1968).

C hapter 40. F raudu len t Transfers, Revocations,
and  Trusts,

Section 
10. Invalidity generally 
20. Invalidity as against purchasers 
30. Purchasers with notice 
40. Invalidating effect for 

revocation, determination or alter­
ation

50. Conveyance in exercise of power to 
revoke and reconvey 

60. Conveyance before accrual of right to 
execute power of revocation 

70. Requirement of writing for grant or 
assignment of trust

Section
80. Invalidity against heirs, successors, 

representatives, or assigns 
90. Fraudulent intent question of fact 

100. When title of purchaser for value not 
affected

110. Invalidity of transfers of personal 
property in trust 

120. "Land” and "estate and interest in 
land" defined 

130. "Conveyance" defined

Sec, 34.40.010. In v a lid ity  g en e ra lly . A conveyance or assign­
ment, in w riting  or otherwise, of an estate or in terest in land, or in 
goods, or things in action, or of ren ts or profits issuing from them  or a 
charge upon land, goods, or th ings in action, or upon the ren ts or 
profits from them , made w ith the in ten t to hinder, delay, or defraud 
creditors or other persons of the ir lawful suits, damages, forfeitures, 
debts, or demands, or a bond or other evidence of debt given, action 
commenced, decree or judgm ent suffered, w ith the like in ten t, as 
against the persons so hindered, delayed, or defrauded is void. 
(§ 22-4-1 ACLA 1949)

NOTES TO DECISIONS

Common law. — Under the common 
law, a transfer by an insolvent debtor to 
pay or to secure an antecedent debt has 
never been treated ns a transfer to hinder, 
delay, or defraud creditors, although it is 
self-evident that other creditors are neces­
sarily hindered and delnyed by such a 
transfer. Blumenstein v. Phillips Ins. 
Center. Inc., 490 P.2d 1213 (Alaska 1971).

At common law it was not illegal for a 
debtor to pay one of his creditors in full,

even though he did not have enough left 
to pay his other creditors in full or even in 
part. Such a payment was not, and is not 
now, a fraudulent conveyance. The pay­
ment is merely the performance of on ex­
isting legal duty. Nor is it illegal for the 
debtor to transfer property ns security for 
an existing debt; the value of the property 
in excess of the debt remains available to 
other creditors. The conveyance of prop­
erty to a creditor in satisfaction of an ex-

A l a s k a  S t a t u t e s § 34.40.010
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isting debt is a fraudulent conveyance 
only in case its value is :n excess of the 
debt and the purpose of the debtor is to 
keep that excess out of the hands of his 
other creditors. Blumenstein v. Phillips 
Ins. Center, Inc., 430 P,2d 1213 (Alaska 
1971).

This section provides A laska's basic 
p roh ib ition  ag a in st transactions in 
fraud  o f cred ito rs. Blumenstein v. Phil­
lips Ins. Center, Inc., 490 P.2d 1213 
(A laska 1971).

And AS 34.40.090 com plem ents th is 
basic proh ib ition  by providing that the 
existence of fraudulent intent is a ques­
tion of fact. Blumenstein v. Phillips Ins. 
Center, Inc., 490 P.2d 1213 (Alaska 1971).

The cou rt never presum es fraud . 
Matheson v. Patenaude, 8 Alaska 238 
(1930).

Under normal circumstances, fraud will 
not be presumed. Blumenstein v. Phillips 
Ins. Center, Inc., 490 P.2d 1213 (Alaska 
1971).

And the  b u rd en  of proof u n d e r th is 
section is on the plaintiff. Matheson v. 
Patenaude, 8 Alaska 238 (1930).

F rau d  is estab lished  by p rep o n d e r­
ance of evidence; clear and convincing 
proof is not required. Gabaig v. Gabaig, 
717 P.2d 836 (Alaska 1986).

AS 09.25.080 qualifies the provisions 
of th is section and AS 34.40.090 by 
erecting a prima facie presumption of 
fraud in cases where a sale of personal 
property is not "accompanied by the im­
mediate delivery and the actual and con­
tinued possession" by the vendee. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

Where the creditor offered a satisfac­
tory explanation for his failure to take 
more overt steps in attempting to reestab­
lish possession of a vessel, and where he 
further showed that the quitclaim deed 
delivered by the debtor was issued in ex­
change for valuable consideration, the 
trial court was unjustified in relying on 
the statutory presumption to invalidate as 
fraudulent the conveyance in question. 
Under these circumstances, the trial court 
should have considered the validity of the 
transaction as a question of fact pursuant 
to this section and AS 34.40.090. Accord­
ingly, the court should have ruled on the 
issue whether, in the conveyance of the 
vessel to the creditor, there was an actual, 
as opposed to a presumed intent to hinder, 
delay, or defraud other creditors. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

The bndgcs of fraud  here are as 
clearly  ap p a re n t ns they arc  m ultitudi­
nous. The compelling ones in terms of 
long-recognized indicia of fraud are: (1) 
The consideration is inadequate. (2) The 
transfer of the property was in anticipa­
tion of a pending suit. (3) The transferor 
debtor was insolvent. (4) There was a fail­
ure to record the instrument within a rea­
sonable length of time. (5) The conveyance 
was a transfer of all or substantially all 
the debtor's property. (6) The retention of 
possession of the premises by the grantor 
from the date of the execution of the deed 
stands unexplained. (7) The transfer so 
completely depleted the assets of the 
debtor that his creditor, the plaintiff, has 
thereby been hindered and delayed in re­
covering any part of his judgment. (8) The 
relationship of the parties becomes an ad­
ditional badge of fraud when there also 
appear other circumstances which of 
themselves incite distrust nnd suspicion. 
First Nat'l Bank v. Enzler, 537 P,2d 617 
(Alaska 1975).

When a conveyance is alleged to have 
been made fraudulently, the court may 
consider whether the disparity between 
the true value and the price paid is so 
great as to shock the conscience and strike 
the understanding at once with the con­
viction that such transfer never could 
have been made in good faith. Gransbury 
v. United Bldg. Supply, Inc., 631 P.2d 
1247 (Alaska 1976).

Badges of fraud  a t m ost a re  only evi­
den tiary  facts tending to prove the u lti­
mate fact, whit'i is that fraud was in­
tended. Matheson v. Patenaude, 8 Alaska 
238 (1930); Blumenstein v. Phillius Ins. 
Center, Inc., 490 P.2d 1213 (Alaska 1971).

Badges of fraud must be viewed within 
li.e context of each particular case, and, 
where their presence is satisfactorily ac­
counted for, or where their existence is 
not inconsistent with a construction of the 
transaction as a valid one, they deserve to 
be accorded little weight. Blumenstein v. 
Phillips Ins. Center, Inc., 490 P.2d 1213 
(Alaska 1971); First Nat'l Bank v. Etuler, 
537 P.2d 517 (Alaska 1975).

Where the totality of the circumstances 
surrounding a transaction has failed to in­
dicate fraud, or where a strong showing of 
gooo' faith in a transaction has been made, 
courts have frequently discounted the sig­
nificance of badgeB of fraud as indicia of 
the character of the transaction. 
B lurcnstein  v. Phillips InB. Center, Inc., 
490 P.2d 1213 (Alaska 1971),

Evidence of post-transfe r events Is
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clearly  adm issible to show intent a t an 
earlier point in time, although the proba­
tive value of the evidence decreases as the 
elapsed time increases. Gabaig v. Gabaig, 
717 P.2d 835 (Alaska 1986).

Hasty and unexplained d ep a rtu re  of 
seller afte r sale of lots as  evidence th a t 
conveyance w as fraudu len t. — See 
Gransbury v. United Bldg. Supply, Inc., 
531 P.2d 1247 (Alnska 1975).

Decree only avoids conveyance as to 
cred ito r who is p a rty . — When fraud 
has been established as to one creditor, it 
has not the efTect to vitiate the convey­
ance as to all other creditors. The decree 
in such a suit merely avoids the convey­
ance ns to the plaintiff therein, and as to 
all the other creditors it remains as 
though no proceedings had been taken. 
Ellis v. Reed, 238 F. 341 (9th Cir. 1917).

D ebtor-creditor re la tionsh ip  neces­
sary. — The acts condemned by this sec­
tion are, by the terms of the statute, de­
pendent upon the existence of debtor-cred­
itor relationship. First N at’l Bank v. 
Enzler, 537 P.2d 517 (Alaska 1975).

A contingent d eb t m ay be the basis 
of a deb tor-cred ito r re la tionsh ip  under 
this section. First N at’l Bnnk v. Enzler, 
537 P.2d 517 (Alaska 1975).

Although the liability for a debt in the 
interim period before the collateral is sold 
a t an execution sale is contingent in that 
it will only arise should the collateral sell 
for less than the amount owing, this fact 
does not preclude the present existence of 
a debt owed by the contingently liable 
party to the secured creditor. First Nat'l 
Bnnk v. Enzler, 537 P.2d 517 (Alaska 
1975).

D istinction betw een tran sfe r  by con­
tingent deb to r and tran sfe r by deb to r 
an ticipating  s u i t  — In the context of 
proving an intent to defraud creditors, 
there must be a distinction made between 
the transfer of property by a contingent 
debtor who, while aware of the possibility 
of owing a debt at some future time, rea­
sonably concludes that that possibility 
will not arise, and the debtor who believes 
a suit is in the ofTing and who, in anticipa­
tion thereof, conveys property. The bona 
fide nature of the transfer in the former 
case is significantly less subject to suspi­
cion than in the latter. First Nat'l Bnnk v. 
Enzler, 537 P.2d 517 (Alnska 1975).

A preferen tial tran sfe r  does not con­
stitu te  a fraudu len t conveyance. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

A preferential payment to one of several

creditors by an insolvent debtor is not in 
itself an unlawful or fraudulent act. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

In the absence of bankruptcy Iowb  or 
express statutory prohibition, an insol­
vent debtor may convey property to one 
creditor, even if it means that the debtor’s 
assets will thereby be depleted, and the 
claims of other creditors will be defeated. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

Barring the applicability of bankruptcy 
laws or similar statutory provisions insur­
ing equal distribution of an insolvent 
debtor’s assets among all general credi­
tors, there is nothing improper or unlaw­
ful about n preference being given to one 
creditor, even if it means that other credi­
tors will be precluded from recovery. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

A bona fide preference of one creditor 
over others will be upheld even where the 
debtor is or will be rendered insolvent, or 
where other creditors are threatening 
suit, or where the preferred creditor is 
aware of the debtor's insolvency. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

For a list of cases upholding the right of 
a debtor to prefer one among his creditors, 
6ee Blumenstein v. Phillips Ins. Center, 
Inc., 490 P.2d 1213 (Alaska 1971).

The ru le agulnst fraudu len t convey­
ances m ay be availed of by a single 
cred ito r. Blumenstein v. Phillips Ins. 
Center, Inc., 490 P.2d 1213 (Alaska 1971).

Effect o f perm itting  single cred ito r 
to  se t aside preferen tial transfer. — To 
allow a single creditor, acting in his own 
interest alone, to set aside a preferential 
transfer as one in fraud of creditors would 
amount to substituting that creditor as 
the person preferred in place of the credi­
tor chosen by the debtor. Blumenstein v. 
Phillips Ins. Center, Inc., 490 P,2d 1213 
(Alaska 1971).

Conveyance of m arital p roperty  In 
an ticipation  o f divorce. — Husband's 
secret conveyance of his interest in a bar 
to his brother three days after receiving 
service of divorce papers was intended to 
defraud the wife of her fair share of a pri­
mary marital asset. Pattee v. Pattee, 744 
P.2d 658 (Alaska 1987). See also Gabaig 
v. Gabaig, 717 P.2d 835 (Alaska 1986).

T ran sfer by husband  of nil assets to 
wife held not void u n d er this section. 
— See First Nat'l Bank v. Enzler, 537 
P.2d 517 (Alnska 1975).



34.40.010 P r o p e r t y § 34.40.040
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A pplied in Rollins v. Lcibold, 512 P.2d Quoted in Dean v. Firor, 681 P.2d 321 
937 (Alaska 1973). (Alaska 1984).

Purpose to defraud as defense to suit to 
recover property. 117 ALR 1464.

Right as between creditors of grantor or 
transferor nnd those of grantee or trans­
feree. 148 ALR 520.

Right of creditor to set aside transfer of 
property as fraudulent as affected by the 
fact that his claim is barred by statute of 
limitations. 14 ALR2d 598.

C o llateral references. — 37 Am. Jur. 
2d, Fraudulent Conveyances, § 1 ct seq.

37 C.J.S., Fraudulent Conveyances, § 1 
e t seq.

Right to relief as affected by fact that 
parties are not in pari delicto. 7 ALR 150.

Estoppel to claim invalidity. 9 ALR 358.
Fraudulent conveyance as cloud on ti­

tle. 78 ALR 250.
Liability of one who assists or encour­

ages in making fraudulent reasonable to a 
third person. 112 ALR 1250.

S ec. 34.40.020. In v a lid ity  a s  a g a in s t p u rc h a s e rs . A conveyance 
of an  in te rest in land, or the ren ts or profits of it, or a charge upon 
land or upon the ren ts and profits thereof, th a t is made or created with 
the  in ten t to defraud prior or subsequent purchasers for a valuable 
consideration of the land, rents, or profits, as against these pu r­
chasers, is void. (§ 22-4-2 ACLA 1949)

NOTES TO DECISIONS

A pplied in Crossly v. Campion Min.
Co., 1 Alaska 391 (1901).

Sec. 34.40.030. P u rc h a s e r s  w ith  no tice . A conveyance or charge 
is not considered fraudulent in favor of a subsequent purchaser who 
has actual or legal notice of it a t  the tim e of the purchase, unless it 
appears th a t  the gran tee in the conveyance, or person to be benefited 
by the  charge, was privy to the fraud intended. (§ 22-4-3 ACLA 1949)

NOTES TO DECISIONS

A pplied in Crossly v. Campion Min. 
Co., 1 Alas'ta 391 (1901).

Cited in Walker v. Fairbanks Inv. Co., 
268 F.2d 48 (9th Cir. 1959).

C o llateral references. — 37 Am. Jur.
2d, Fraudulent Conveyances, §§ 152-154.

Sec. 34.40.040. In v a lid a tin g  e ffec t o f p rov is ion  fo r rev o ca tio n , 
d e te rm in a tio n , o r  a lte ra tio n . A conveyance or charge of or upon an 
esta te  or in terest in land containing a provision for the revocation, 
determ ination, or alteration  of the estate  or interest, or a p a rt of it, a t 
the will of the grantor, is void as against subsequent purchasers from 
the  g ran to r for a valuable consideration of an estate or in terest liable 
to be revoked or determ ined, although the estate or in terest is not 
expressly revoked, determ ined, or altered by the grantor by virtue of
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§ 34.40.050 A l a s k a  S t a t u t e s § 34.40.090

the power reserved or expressed in a prior conveyance or charge. 
(§ 22-4-4 ACLA 1949)

Sec. 34.40.050. C onveyance in exercise  o f pow er to revoke 
an d  reconvey. Where a power to revoke a conveyance of land, or the 
rents and profits from it, and to reconvey the land or the rents and 
profits is given to a person other than the grantor in the conveyance, 
and the person subsequently conveys the land, rents, or profits to a 
purchaser for a valuable consideration, the subsequent conveyance is 
valid in the same manner and to the same extent as if the power of 
revocation were recited in it and the intent to revoke the former con­
veyance expressly declared. (§ 22-4-5 ACLA 1949)

Sec. 34.40.060. C onveyance before acc ru a l o f righ t to execute 
pow er of revocation. If a conveyance to a purchaser under either AS 
34.40.040 or 34.40.050 is made before the person making the convey­
ance is entitled to execute the power of revocation, it nevertheless is 
valid from the time the power of revocation actually vests in the per­
son, in the same manner and to the same extent as if then made. 
(§ 22-4-6 ACLA 1949)

Sec. 34.40.070. R equirem ent of w riting  fo r g ra n t o r assign­
m ent o f trust. A grant or assignment of an existing truBt in land, 
goods, or things in action, unless the grant or assignment is in writ­
ing, subscribed by the person making it, or a lawfully authorized 
agent of the person, is void. (§ 22-4-7 ACLA 1949)

Sec. 34.40.080. Invalidity  ag a in st heirs, successors, rep resen ­
ta tives, o r assigns. A conveyance, charge, instrum ent, or proceeding 
declared by law to be void as against the creditors, purchasers, or 
mortgagees is equally void as against the heirs, successors, personal 
representatives, or assigns of the creditors, purchasers, or mortgagees. 
(§ 22-4-8 ACLA 1949)

Sec. 34.40.090. F rau d u len t in ten t question  o f fact. The question 
of fraudulent intent in a case arising under the provisions of this 
chapter is a question of fact, and not of law. (§ 22-4-9 ACLA 1949)

NOTES TO DECISIONS

AS 34.40.010 provides A laska’s basic tion of fact. Blumenstein v. Phillips Ins. 
proh ib ition  against transactions In Center, Inc., 490 P.2d 1213 (Alaska 1971), 
frau d  of cred itors. Blumenstein v. Phil- AS 09.25.000 qualifies tho provisions 
lips Ins. Center, Inc., 490 P.2d 1213 o f th is section  and AS 34.40.010 by
(Alaska 1971). erecting a prima facie presumption of

A nd th is section com plem ents th a t fraud in cases where a sale of personal
bnsic proh ib ition  by providing that the property is not "accompanied by the im-
existence of fraudulent intent is a ques- mediate delivery and the actual and con-



34.40.090 

>r charge.
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'n  made.
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I ithorized

§ 34.40.100 P rovekty § 34.40.110

tinucd possession" by the vendee, 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P,2d 1213 (Alaska 1971).

Where the creditor olTered a satisfac­
tory explanation for his failure to take 
more overt steps in attem pting to reestab­
lish possession of a vessel, and where he 
further showed tha t the quitclaim deed 
delivered by the debtor was issued in ex­
change for valuable consideration, the 
trial court was unjustified in relying on 
the statutory presumption to invalidate ns 
fraudulent the conveyance in question. 
Under these circumstances, the trial court 
should have considered the validity of the 
transaction as n question of fact pursuant 
to this section and AS 34.40.010. Accord­
ingly, the cour*. should have ruled on the 
issue whether, in the conveyance of the 
vessel to the creditor, there was an actual, 
as opposed to a presumed intent to hinder, 
delay or defraud other creditors. 
Blumenstein v. Phillips Ins. Center, Inc., 
490 P.2d 1213 (Alaska 1971).

F raud  is not presum ed. — Fraud, not 
shown by the evidence to have existed, 
will not be presumed. Courtnay v. 
Brenncman, 6 Alnska 233 (1920).

Under normal circumstances, fraud will 
not be presumed. Blumenstein v. Phillips 
Ins. Center, Inc,, 490 P.2d 1213 (Alaska 
1971).

The intent to defraud will not be pre­
sumed. Rather, it is a question of fact usu­
ally to be proved by circumstantial evi­
dence. First N at’l Bank v. Enzler, 537 
P.2d 517 (Alaska 1975).

General allegations o f frau d  m ust bo 
supported  by specific allegations. — 
The general words of fraud nnd conspiracy 
can have no more force and effect towards 
rendering a mortgage void than the truth 
as disclosed by the specific allegations will 
warrant. Schwubocher Bros. Co. v. 
Palmer, 4 Alnska 75 (1910).

Applied in Matheson v. Patenaude, 8 
Alaska 238 (1930).

Sec. 34.40.100. W hen title of p u rch aser for value n o t affected.
The provisions of AS 34.40.010 and 34.40.070 — 34.40.130 may not be 
construed in any manner to affect or impair the title of a purchaser for 
a valuable consideration unless it appears that the pu. chaser had 
previous notice of the fraudulent intent of the purchaser’s immediate 
grantor, or of the fraud rendering void the title of the grantor. 
(§ 22-4-10 ACLA 1949; am § 52 ch 21 SLA 1985)
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C ross references. — For provisions re­
lating to purchasers from distributees of 
an estate, see AS 13.16.680.

Collateral references. — 37 Am. Jur. 
2d, Fraudulent Conveyances, § 152 et 
seq.

Sec. 34.40.110. Invalid ity  of tran sfe rs  of personal p ro p e rty  in 
tru st. A deed of gift, a conveyance, or a transfer or assignment, oral or 
written, of goods and chattels or things in action made in trust for the 
person making the deed, conveyance, transfer, or assignment is void 
as against the creditors, existing or subsequent, of the person. 
(§ 22-4-13 ACLA 1949)

NOTES TO DECISIONS

C huttcl m ortgngc allow ing m ort­
gagor to trco t p ro p erty  as ow n is void. 
— If a chattel mortgage is coupled with a 
condition or agreement tha t the mort­
gagor may treat the goods as if he were 
the owner of them, th a t is, may sell them 
at his option nnd receive the proceeds to 
his own use, such condition or agreement

avoids the mortgage. In legal effect it is a 
shorn, n nullity, a mere shadow of a mort­
gage, only calculated to ward off other 
creditors, nnd is a conveyance in trust for 
the benefit of the person making it, and 
therefore void us against creditors. In ro 
Minkove, 6 Alnska 68 (1918).

•  >
231



§ 34.40.120 A l a s k a  S t a t u t e s § 34.45.010

Sec. 34.40.120. "L an d ” and  "esta te  and  in terest in lan d ” d e ­
fined. The term  "land” as used in AS 34.40.010 and 34.40.070 — 
34,40.130, shall be construed as coextensive in meaning with "lands, 
tenements, and hereditaments," and the term "estate and interest in 
land” shall be construed to embrace every interest, freehold, and chat­
tel, legal and equitable, present and future, vested and contingent in 
land as defined in this section. (§ 22-4-11 ACLA 1949)

Collateral references. — 28 Am. Jur.
2d, Estates, {§ 1, 2.

Sec. 34.40.130. "C onveyance" defined. The term "conveyance,” 
as used in AS 34.40.010 and 34.40.070 — 34.40.130, shall be construed 
to embrace every instrum ent in writing except a last will and testa­
ment, of whatever form and by whatever name it may be known in 
law, by which an estate or interest in lands is created, aliened, as­
signed, or surrendered. (§ 22-4-12 ACLA 1949)

C hapter 45. Unclaimed Property .
A rticle

1. Consignees and Bailees (§§ 34.45.010 — 34.45.080)
2. Personal Property Presumed Abandoned; General Rules (§§ 34.45.110 —

34.45.120)
3. Conditions Leading to Presumption of Abandonment of Particular Types of Per­

sonal Property (§§ 34.45.140 — 34.45.260)
4. Reporting and Disposition of Personal Property (§§ 34.45,280 — 34.45.340)
5. Administration of Abandoned Property (§§ 34.45.360 — 34.46.430)
6. Enforcement and Penalties (§§ 34.45.450 — 34.45.470)
7. General Provisions (§§ 34.45.700 — 34.45.780)

A rticle 1. C onsignees nnd Bailees.

Section  Section
10. Record of consignee or bailee 50. Order of sale
20. Consignee's or bailee’s notice to 60. Sale a t public auction

owner 70. Proceeds of sale
30. Sale 80. Sale of perishable property
40. PreBale inventory and notice

R evlsor's notes. — Pursuant to } 3, changed to "district judge" and "deputy
ch. 24, SLA 1966, in AS 34.45.010 — magistrate" was changed to "magistrate".
34.46.090 "district magistrate" was

Sec. 34.45.010. R ecord  of consignee o r bailee. When personal 
property is consigned to or deposited with a forwarding merchant, 
wharf, warehouse, or tavern keeper, or the keeper of a depot for the 
reception and storage of trunks, baggage, merchandise, or other per­
sonal property, the consignee or bailee shall immediately record a
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DURRETT, THE U N I F O R M  F R A U D U L E N T  T R A N S F E R  ACT, A N D  
F E D E R A L  B A N K R U P T C Y  L A W  - S O R T I N G  O U T  C O N F U S I O N

T h e r e  h a s  been m u c h  c o n f u s i o n  o v e r  the r e l a t i o n s h i p  o f  
m o r t g a g e  foreclosures, h o w e v e r  done, a n d  f r a u d u l e n t  c o n v e y a n c e  
statutes, i n c l uding t h e  1984 U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  
(UFTA). T h e  c o n f u s i o n  r e s u l t s  f r o m  a single, n o w  n o t o r i o u s  case, 
D u r r e t t  v. W a s h i n g t o n  Nat. Ins. C o . . 621 F.2d 201 (5th Cir. 
1980). T h e  Court, in D u r r e t t . h e l d  a n o n c o l l u s i v e  m o r t g a g e  
f o r e c l o s u r e  c o n d u c t e d  p u r s u a n t  t o  T e x a s  law a c o n s t r u c t i v e l y  
f r a u d u l e n t  t r a n s f e r  u n d e r  S e c t i o n  6 7 d  o f  the B a n k r u p t c y  Act. T h e  
B a n k r u p t c y  A c t  has f r a u d u l e n t  t r a n s f e r  p r o v i s i o n s  d i r e c t l y  
a n a l o g o u s  t o  the UFTA.

D u r r e t t  h as not b e e n  f o l l o w e d  in all c i r cui ts o f  the federal 
courts. It has b e e n  d i r e c t l y  r e j e c t e d  in the S i x t h  and N i n t h  
Circuits, f o r  example. Its i n f l u e n c e  on state law in the i n t e r­
pr e t a t i o n  o f  the 1918 U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  (UFCA) 
and t h o s e  s t a t e s  still f o l l o w i n g  t h e  c o m m o n  law is n o t  yet clear. 
M u c h  s p e c u l a t i o n  a t t e n d s  the p o s s i b i l i t i e s  in t h a t  regard, h o w­
ever.

W h y  is Durrett so import a n t ?  I t s  h o l d i n g  c al ls the v a l i d i t y  
o f  the b u l k  o f  m o r t g a g e  f o r e c l o s u r e  s a l e s  into question. A l m o s t  
n e v e r  do s u c h  sales r e a l i z e  t h e  c u r r e n t  m a r k e t  p r i c e  for re al 
e s t a t e  b o u g h t  and sold in the o r d i n a r y  course. A  k e y  e l ement in 
f r a u d u l e n t  c o n v e y a n c e  a n a l y s i s  is t h e  c o n c e p t  of " f a i r  c o n s i d e r a­
tion" o r  " r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  In Durrett, the 
f o r e c l o s u r e  sale r e a l i z e d  less t h a n  70% of the a l l e g e d  m a r k e t  
value, and w a s  a f r a u d u l e n t  t r a n s f e r  for that fact.

As a r e s u l t  of D u r r e t t . b u y e r s  in f o r e c l o s u r e  sales l o s e  
a s s u r a n c e  o f  title. L e n d e r s  c a n n o t  b e  s u r e  of l e n d i n g  practices. 
T h e  u n c e r t a i n t y  that D u r r e t t  f o r e c a s t s  has large e c o n o m i c  i m p a c t  
in real e s t a t e  markets.

U F T A  a t t e m p t s  to a l l e v i a t e  t h e  d i f f i c u l t i e s  that D u rrett 
suggests. I n  S e c t i o n  3(b), v a l u e  is " r e a s o n a b l y  e q u i v a l e n t  
v a l u e "  if g i v e n  in "a r e g u l a r l y  c o n d u c t e d ,  n o n c o l l u s i v e  f o r e c l o­
sur e  s ale o r  e x e c ution  of a p o w e r  o f  s a l e  for the a c q u i s i t i o n  o r  
d i s p o s i t i o n  o f  the i n t e r e s t  of t h e  d e b t o r  u p o n  d e f a u l t  u n d e r  a 
mortgage, d e e d  of trust, o r  s e c u r i t y  a g r e e m e n t . "  A d o p t i o n  of 
t h i s  p r o v i s i o n  w ould p r e c l u d e  a D u r r e t t  type of h o l d i n g  in a n y  
s t a t e  a d o p t i n g  UFTA. O n l y  pri vate, n o n - p u b l i c  t y p e s  of t r a n s­
fers, s u c h  as some k i n d s  of d e e d  in l i e u  of foreclosure, w o u l d  b e  
vulner a b l e .  But these are e x a c t l y  t h e  k inds  of t r a n s f e r s  U F T A  is 
d e s i g n e d  t o  remedy anyway. U F T A  S e c t i o n  3(b) removes the 
u n c e r t a i n t y  t h a t  D u r r e t t  has created, i n sofar as s t a t e  law is 
concerned.

W e  m u s t  be clear, however, o n  the d i s t i n c t i o n  b e t w e e n  
federal a n d  s t a t e  law, the B a n k r u p t c y  A c t  and s t a t e  f raudulent  
c o n v e y a n c e  law. D u r r e t t  still a p p l i e s  in federal b a n k r u p t c y  law,



S e c t i o n  8 . h o w eve r, p r o t e c t s  a g o o d  f a i t h  p u r c h a s e r  for 
r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h o  d i d  n o t  s h a r e  in the deb tor's 
f r a u d u l e n t  p u r p o s e  a n d  s u b s e q u e n t  g o o d  f a i t h  t r a n s f e r e e s  for 
v a l u e  w h o  a r e  s u f f i c i e n t l y  remote. S u b s e c t i o n  (d) also gives a 
g o o d  faith t r a n s f e r e e  or o b ligee a g a i n s t  w h o m  t h e  t r a n s a c t i o n  can 
b e  a v o i d e d  p r o t e c t i o n  for any v a l u e  g i v e n .

S u b s e c t i o n  (e) is i m p o r tant as p r o t e c t i n g  l e a s e  termin a t i o n s  
a n d  s e c u r i t y  i n t e r e s t  e n f o r c e m e n t  a g a i n s t  " D u r r e t t  type" attacks, 
a n d  S u b s e c t i o n  (f) a l l o w s  "worko u t s "  a n d  t h e  l i k e  t o  occur.

S e c t i o n  9 p r e s c r i b e s  s t a tutes o f  l i m i t a t i o n  s p e c i f i c a l l y  for 
t h e  act.

S e c t i o n  10 s t a t e s  the act is s u p p l e m e n t e d  b y  o t h e r  law and 
S e c t i o n  11 s p e c i f i e s  t h a t  in i n t e r p r e t i n g  t h e  act, p r e c e d e n t  from 
o t h e r  s t a t e s  t h a t  h a v e  e n a c t e d  it s h o u l d  b e  u s e d  to m a i n t a i n  
u n i f o r m i t y .

S e c t i o n  12 p r o v i d e s  the title.

S e c t i o n  13 r e p e a l s  the c u r r e n t  s t a t u t e s  on the subject, 
i n c l u d i n g  a n y  o l d  p r e d e c e s s o r  v e r s i o n s  of t h i s  act.



THE UNIFORM  FRAUDULENT TRANSFER ACT

b y

F R E D  H. M I L L E R  
P r o f e s s o r  o f  L a w  at t h e  U n i v e r s i t y  of O k l a h o m a

S e c t i o n  b y  S e c t i o n  A n a l y s i s  of t he A c t

S e c t i o n  1 c o n t a i n s  d e f i n i t i o n s .  S e c t i o n  2 a l s o  c o n t a i n s  the 
d e f i n i t i o n  of " i n s o l v e n t , " a n d  S e c t i o n  3 t h e  d e f i n i t i o n  of 
" v a l u e . "  T h e  d e f i n i t i o n  of " a s set" in S e c t i o n  2(2), t o g e t h e r  
w i t h  t h e  l a t t e r  d e f i n i t i o n s  o f  "in sol v e n t "  a n d  " v a l u e , "  in a 
g e n e r a l  s e n s e  f o r m u l a t e  t h e  c o r e  c o n c e p t  of t h e  act: t h e  t r a n s f e r  
o f  a n  a s s e t  (or i n c u r r i n g  an o bligati on) for i n a d e q u a t e  v a l u e  b y  
a n  i n s o l v e n t  d e b t o r  o r  o n e  r e n d e r e d  i n s o l v e n t  b y  t h e  t r a n s a c t i o n  
is a f r a u d u l e n t  t r a n s f e r .  S u b s e c t i o n  3(B) is w o r t h  p a r t i c u l a r  
n o t e  in t h i s  r e s p e c t  b e c a u s e  it o v e r r u l e s  for s t a t e  law t h e  
c o n t r o v e r s i a l  h o l d i n g  in D u r r e t t  v. W a s h i n g t o n  Nat. Ins. Co. . 
621 F . 2d 201 (5th Cir. 1980), t h a t  a r e g u l a r l y  c o n d u c t e d  m o r t g a g e  
f o r e c l o s u r e  that p r o d u c e s  a p r i c e  "too low" m a y  b e  a v o i d e d  as a 
f r a u d u l e n t  c onveyanc e. By c l o u d i n g  p r o p e r t y  t i t l e s  t h e  D u r rett 
r u l e  v i r t u a l l y  is a s e l f - f u l f i l l i n g  prophecy.

S e c t i o n  4 S u b s e c t i o n  a(l) s t a t e s  t h e  b a s i c  r u l e  o f  the act: 
a t r a n s f e r  m a d e  or a n  o b l i g a t i o n  i n c u r r e d  w i t h  a c t u a l  intent to 
hinder, d e l a y  or d e f r a u d  c r e d i t o r s  is a c t i o n a b l e  b y  creditors. 
H o w  d o e s  a c r e d i t o r  p r o v e  the d e b t o r ' s  a ctual i n t e n t ?  S u b s e c t i o n  
b  set s o u t  "badges o f  fraud" if s e v e r a l  of t h e s e  a p p e a r  it is 
s t r o n g  evidence. S u b s e c t i o n  a (2), on the o t h e r  hand , sets o u t  
t w o  c a s e s  w h e r e  t h e  l a w  d e c r e e s  t h e  intent e x i s t s  if the facts 
a r e  as stated.

S e c t i o n  5 state s t w o  f u r t h e r  c a s e s  w h e r e  the l a w  d e c r e e s  t h e  
t r a n s a c t i o n  is f r a u d u l e n t ,  but o n l y  as to p r e s e n t  c r e d i t o r s  a n d  
n o t  a l s o  as to c r e d i t o r s  a r i s i n g  lat er as is t h e  case for 
t r a n s f e r s  c o v e r e d  b y  S e c t i o n  5.

S e c t i o n  6 d e f i n e s  w h e n  a t r a n s a c t i o n  occurs. It o c c u r s  w h e n  
it c a n  p r e j u d i c e  t h e  r i g h t s  o f  t h i r d  parties, a n d  n o t  w h e n  it 
a c t u a l l y  o c c u r s  b e t w e e n  t h e  p a r t i e s  to it. F o r  example, a 
c r e d i t o r  d o e s  not n e e d  this  act to set a s i d e  a fr audu l e n t  
s e c u r i t y  i n t e r e s t  t h a t  is n e v e r  filed; the c r e d i t o r  can d e f e a t  
t h a t  i n t e r e s t  u n d e r  t h e  U n i f o r m  C o m m e r c i a l  Code. S u b s e c t i o n  5 of 
t h i s  S e c t i o n  also s t a t e s  t h e  t i m e  w h e n  an o b l i g a t i o n  is incurred.

S e c t i o n  7 d e s c r i b e s  the r e m e d i e s  a c r e d i t o r  h a s  to a t t a c k  
a n d  a v o i d  a f r a u d u l e n t  t r a n s f e r  o r  obligation.



T h i s  e c o n o m i c  i ssue l e a d s  d i r e c t l y  to the issue o f  u n i f o r­

mity. T h e  a v a i l a b i l i t y  a n d  t h e  h e a l t h  of the c r e d i t  m e c h a n i s m  

r e q u i r e  n a t i o n a l  standards . T h e  p r i n c i p l e s  of t h e  o l d  U n i f o r m  

F r a u d u l e n t  C o n v e y a n c e  A c t  b e c a m e  a p p l i c a b l e  to e v e r y  p e r s o n  in 

e v e r y  s t a t e  because  it w a s  i n c o r p o r a t e d  into the F e d e r a l  B a n k r u p­

t c y  Act. M u c h  of w h a t  is in t h e  n e w e r  Fraud u l e n t  T r a n s f e r  Act 

d u p l i c a t e s  the B a n k r u p t c y  R e f o r m  A c t  o f  1978. U n i f o r m i t y  has 

b e c o m e  n o t  only a q u e s t i o n  of l a w  b e t w e e n  states, b u t  also 

b e t w e e n  s t a t e  and f e d eral law. W i t h o u t  unif o r m i t y ,  c r e d i t  

b e c o m e s  l e s s  available, a n d  t h e  c r e d i t  m e c h a n i s m  is less 

r e l i a b l e .  T o  avoid c o n f u s i o n  a n d  e x p e n s e ,  the s a m e  r u l e s  m u s t  

a p p l y  t h r o u g h o u t  the c o u n t r y .  P u b l i c  e x p e c t a t i o n s  a r e  t h e  same 

in e v e r y  s t a t e  and j u r i s d i c t i o n .

A s s o c i a t e d  w i t h  t h e  i ^ s u e  o f  u n i f o r m i t y  is t h e  issue of 

m o d e r n i t y .  The o r i ginal F r a u d u l e n t  C o n v e y a n c e  Act, w h i c h  the 

F r a u d u l e n t  T r a n s f e r  A c t  r e p l aces, w a s  p r o m u l g a t e d  in 1918. 

C h a n g e s  in federal b a n k r u p t c y  law, in c r e d i t o r - d e b t o r  r e l a t i o n s  

in g e n e r a l ,  even in the  r u l e s  g o v e r n i n g  the conduct o f  lawyers, 

m a k e  it c l e a r  that a m o d e r n i z a t i o n  is overdue. T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r s  A c t  a n s w e r s  t h a t  i m m e d i a t e  need.



W H Y  S T A T E S  S H O U L D  A D O P T  

THE U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T

• A r e  w e  only as g o o d  as the e x t e n t  to w h i c h  w e  h o n o r  o u r  

o b l i g a t i o n s ?  M a n y  w o u l d  a r g u e  for t h i s  p r o p o s i t i o n .  A n d  w h e n  

o u r  o b l i g a t i o n s  are fin anc i a l ,  the a r g u m e n t  is r e i n f o r c e d  b y  law. 

It is t o  this p r o p o s i t i o n  t h a t  t h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  

A c t  is addressed. If w e  h a v e  a c q u i r e d  d e b t  w e  s h o u l d  n o t  be a b l e  

to m a n i p u l a t e  our a s s e t s  so t h a t  c r e d i t o r s  will b e  d e p r i v e d  of 

t h e i r  v a l u e  when w e  d e f a u l t  on o u r  debt. W e  s h o u l d  n o t  b e  a b l e  

to p l a n  a n  a r t i f i c i a l  i n s o l v e n c y  b y  t r a n s f e r r i n g  a s s e t s  to o t hers 

a g a i n s t  the i n t e rests  of o u r  c r e d i t o r s .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  w o r k s  as a deterr e n t ,  

p r e v e n t i n g  such t r a n s g r e s s i o n s  a g a i n s t  o b l i g a t i o n s  incurre d, and 

p r o v i d e s  c r e d i t o r s  w i t h  a r e m e d y  w h e n  d e b t o r s  t r a n s f e r  or h i d e  

a s s e t s  t h a t  would  o t h e r w i s e  b e  a v a i l a b l e  to s a t i s f y  l e g i t i m a t e  

debts.

W h i l e  t h e  i s sue of o b l i g a t i o n  is preemi n e n t ,  t h e  e c o n o m i c  

i s s u e  is no less im port a n t .  C r e d i t  is e s s e n t i a l  to t h e  e c o n o m i c  

life of this country. C o n s u m e r  credit, c o m m e r c i a l  credit, 

s e c u r e d  a n d  u n s e c u r e d  c r e d i t  e n t e r  into o u r  lives, everyday. 

C r e d i t  r e m a i n s  a v a i l a b l e  so l o n g  as t h o s e  w h o  e x t e n d  it are g i v e n  

c e r t a i n  a s s u r a n c e s  a b o u t  t h e i r  r i g h t s  a t  default.  T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r  A c t  p r o v i d e s  a s s u r a n c e s  t o  c r e d i t o r s  t h a t  

h e l p  m a k e  c r e d i t  a v a i l a b l e  to all of us.



UN IFORM  FRAUDULENT TR A N SFER  ACT

W h e n  w e  say a p e r s o n  "owns" s o m e t h i n g ,  we t e n d  to think in 
all o r  n o t h i n g  terms. W h a t e v e r  a p e r s o n  ow ns is a t  t h a t  p e r s o n ' s  
d i s p o s a l  - to sell, to give, to a b a n d o n ,  o r  to p l e d g e  as s e c u r i t y  
for a debt. But r e l a t i o n s h i p s  b e t w e e n  p e o p l e  o v e r  p r o p e r t y  a r e  
n e v e r  so s i m p l e  o r  so u n q u a l i f i e d .  A  c r e d i t o r - d e b t o r  r e l a t i o n­
ship, f o r  example, m a y  m a t e r i a l l y  c h a n g e  an o w n e r ' s  p o w e r  o v e r  
t h e  p r o p e r t y  owned. A  mortgage , c l e a r l y ,  r e s t r i c t s  w h a t  an o w n e r  
m a y  d o  w i t h  m o r t g a g e d  real estat e. T h e  c r e d i t o r  h a s  l e g a l l y  
p r o t e c t e d  r ights in t h e  real e s t a t e  s e c u r i n g  t h e  debt. U n d e r  
A r t i c l e  9 of the U n i f o r m  C o m m e r c i a l  Code, s e c u r e d  creditors, 
also, o b t a i n  r i g h t s  in c o l l a t e r a l  t h a t  a r e  p r o t e c t e d .

A  less c l e a r  c a t e g o r y ,  b u t  i m p o r t a n t  to the m a i n t e n a n c e  of 
credit,  is t h a t  of t h e  u n s e c u r e d  c r e d i t o r - d e b t o r  r e l a t i o n s h i p  ir. 
w h i c h  t h e  d e b t o r  m a n i p u l a t e s  p r o p e r t y  to d e f e a t  t h e  c r e d i t o r ' s  
i n t e r e s t  s o l e l y  for t h a t  p u r p o s e  a n d  for no other. Perhaps the 
d e b t o r  f o r e s e e s  i n s o l v e n c y  and t r i e s  to c o n c e a l  p r o p e r t y  that a 
c r e d i t o r  m i g h t  use t o  s a t i s f y  t h e  debt. P e r h a p s  t h e  d e b t o r  n e v e r  
i n t e n d s  to s a t i s f y  t h e  d e b t  a n d  m a n i p u l a t e s  p r o p e r t y  to m a k e  
h i m s e l f  j u d g m e n t - p r o o f .  S h o u l d  t h e  c r e d i t o r  be w i t h o u t  recourse, 
a n d  s h o u l d  the d e b t o r ' s  rights to d e a l  w i t h  p r o p e r t y  be u n ­
r e s t r i c t e d  in t hese k i n d s  of c a s e s ?

T h e  N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  
Laws (ULC) p r o p o s e d  t u e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  Act (UFCA) 
in 1918 as an a n s w e r  to that q u e s t i o n .  It w a s  -created tc 
s u p e r s e d e  the  S t a t u t e  o f  13 E l i z a b e t h  w h i c h  w a s  e n a c t e d  in s o m e  
form b y  m a n y  states, a n d  w h i c h  i n t r o d u c e d  the c o n c e p t  of the 
f r a u d u l e n t  c o n v e y a n c e  into the l aw o f  e v e r y  A m e r i c a n  j u r i s d i c­
tion, w i t h  or w i t h o u t  enactment. T h e  U F C A  w a s  a d o pted in 
t w e n t y - s i x  states, a n d  its p r o v i s i o n s  w e r e  i n c o r p o r a t e d  into tha 
F e d e r a l  B a n k r u p t c y  Act.

In 1984, this 1918 Act was r e v i s e d  and r e n a m e d  the U n i f o r m  
F r a u d u l e n t  T r a n s f e r  A c t  (UFTA) . T h e  i n t e n t  of t h e  U F T A  is the 
s a m e  a s  t h e  U F C A  - it c l a s s i f i e s  a c a t e g o r y  o f  t r a n s f e r s  as 
f r a u d u l e n t  to c r e d i t o r s  and p r o v i d e s  c r e d i t o r s  w i t h  a remedy for 
s u c h  t r a n s f e r s .  T h e  f u n d a m e n t a l  r e m e d y  is the r e c o v e r y  of the 
p r o p e r t y  f o r  the c r e d i t o r .  W h y  a n e w  A c t  at t h i s  time? T h e  
t e r m i n o l o g y  of the U F C A  had b e c o m e  c o n s i d e r a b l y  archaic, a nd 
n e e d e d  t o  b e  m o d e r n i z e d .  The B a n k r u p t c y  R e f o r m  A c t  of 1973 
c h a n g e d  t h e  f e deral l a w  on f r a u d u l e n t  t r a n s f e r s  in s i g n i f i c a n t  
ways, a n d  m a d e  it i m p e r a t i v e  to r e c o n s i d e r  s t a t e  law. A n d  
c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  h a v e  c h a n g e d  a nd b e c o m e  m o r e  
c o m p l i c a t e d ,  so t h a t  t h e  w h o l e  i s s u e  o f  f r a u d u l e n t  t r a n s f e r s  
n e e d e d  reth in k i n g .  I n  1984, t h e  U F T A  is r e a d y  to p r o m o t e  the 
m o d e r n i z a t i o n  of t h i s  s u b j e c t  a r e a  o f  law.



U F T A  c r e a t e s  a r i g h t  of a c t i o n  f o r  a n y " c r e d i t o r  a g a i n s t  a n y  
d e b t o r  a n d  a n y  o t h e r  p e r s o n  w h o  h a s  r e c e i v e d  p r o p e r t y  from the 
d e b t o r  in a f r a u d u l e n t  t r a n s f e r .  A  f r a u d u l e n t  t r a n s f e r  occurs 
w h e n  a d e b t o r  intends t o  hinder, delay, o r  d e f r a u d  a credi t o r ,  o r  
t r a n s f e r s  p r o p e r t y  u n d e r  c e r t a i n  c o n d i t i o n s  to a n o t h e r  p e r s o n  
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  in r e t u r n .  But n o t  
a l l  s u c h  t r a n s f e r s  a r e  f r a u d u l e n t  to e v e r y  c r e d i t o r .

U F T A  d i s t i n g u i s h e s  b e t w e e n  p r e s e n t  a n d  f u t u r e  c r e d i t o r s ,  a n d  
s p e c i f i e s  the kinds o f  t r a n s f e r s  t h a t  a r e  f r a u d u l e n t  t o  each of 
t h e  t w o  c a t e g o r i e s  o f  c r e d i t o r s .  B o t h  p r e s e n t  a n d  f ut ure 
c r e d i t o r s  m a y  r e c o v e r  p r o p e r t y  w h e n  t h e r e  is a t r a n s f e r  w i t h  
i n t e n t  to defraud. B o t h  m a y  r e c o v e r  w h e n  a t r a n s f e r  is m a d e  
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  t h e  r esult is 
t o  m a k e  the d e b t o r ' s  a s s e t s  u n r e a s o n a b l y  s mall in r e l a t i o n  to t h e  
b u s i n e s s  o r  t r a n s a c t i o n  in w h i c h  t h e  d e b t o r  is e n g a g e d  o r  a b o u t  
to be engaged. A l s o ,  p r e s e n t  a n d  f u t u r e  c r e d i t o r s  c a n  b o t h  
r e c o v e r  w h e n  a d e b t o r  t r a n s f e r s  p r o p e r t y  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  i n t e n d i n g  to i n c u r  d e b t s  b e y o n d  
t h e  a b i l i t y  to pay.

P r e s e n t  c r e d i t o r s ,  h o w e v e r ,  . c a n  r e c o v e r  p r o p e r t y  w h e n  it is 
t r a n s f e r r e d  b y  a d e b t o r  to a n o t h e r  p e r s o n  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  if t h e  d e b t o r  is i n s o l v e n t  o r  b e c o m e s  
i n s o l v e n t  as a r e s u l t  of t h e  t r a n s f e r .  A  t r a n s f e r  to an 
" i n s i d e r "  w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  the 
d e b t o r  is insolvent, is a l s o  f r a u d u l e n t  to p r e s e n t  credit o r s .  
T h e  t e r m  "insider" is define d, a n d  is s o m e o n e  w i t h  a s p ecia l 
r e l a t i o n s h i p  to the d e b t o r .  E x a m p l e s  a r e  r e l a t i v e s  o r  b u s i n e s s  
p a r t n e r s  (when tha d e b t o r  is a p a r t n e r ) . T o  b e  liable, a n  
" i n s i d e r "  m u s t  h a v e  r e a s o n a b l e  c a u s e  to b e l i e v e  t h a t  the d e b t o r  
is insolvent.

T h e  f u n d a m e n t a l  r e l i e f  f o r  a c r e d i t o r  w h e n  t h e r e  is a 
f r a u d u l e n t  t r a n s f e r  is r e c o v e r y  of the p r o p e r t y  f r o m  the p e r s o n  
to w h o m  it has b e e n  t r a n s f e r r e d .  U F T A  a l l o w s  " a v o i d a n c e  of t h e  
t r a n s f e r  o r  o b l i g a t i o n  to t h e  e x t e n t  n e c e s s a r y  to s a t i s f y  t h e  
c r e d i t o r ' s  c l a i m . . . . "  W h a t e v e r  is n e c e s s a r y  to o b t a i n  the 
p r o p e r t y  is p r o v i d e d  for, i n c l u d i n g  a t t a c h m e n t ,  i n j u n c t i v e  
r e lie f, a p p o i n t m e n t  o f  a receiver, o r  "any o t h e r  r e l i e f  t h e  
c i r c u m s t a n c e s  m a y  r e q u i r e . "  If t h e  c r e d i t o r  has r e d u c e d  the c l a i m  
to a judgment , the c o u r t  m a y  l e v y  e x e c u t i o n  a g a i n s t  t h e  r e c o v e r e d  
a s s e t s .  T h i s  means t h a t  the p r o p e r t y  c a n  be s o l d  to s a t i s f y  the 
a m o u n t  of the j u d g m e n t .

M u c h  o f  the U F T A  r e s e m b l e s  the UFCA, its p r e d e c e s s o r .  What, 
then, a r e  some of t h e  d i f f e r e n c e s ?  (A m o r e  d e t a i l e d  c o m p a r i s o n  
is a v a i l a b l e  from t h e  ULC.) T o  b e g i n  with, the t e r m  " t r a n s f e r "  
t a k e n  from the F e d e r a l  B a n k r u p t c y  A c t  r e p l a c e s  t h e  t e r m  " c o n­
ve y a n c e . "  U F C A  u s e s  the t e r m  " f a i r  c o n s i d e r a t i o n "  i n s t e a d  of 
" r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  " R e a s o n a b l y  e q u i v a l e n t  v a l u e "  
d o e s  n o t  i n c l u d e  t h e  e l e m e n t  o f  g o o d  faith as " f a i r  c o n s i d e r a­
tion "  does, a n d  is m o r e  s h a r p l y  d e f i n e d  t h a n  " f a i r  c o n s i d e r a t i o n "  
is in the UFCA. U F T A  o v e r c o m e s  the p r o b l e m  r a i s e d  in the  case of
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D u r r e t t  v. W a s h i n g t o n  N a t i o n a l  I n s u r a n c e  "Co., 621 F . 2 d  201 (5th
Cir. 1980), a case t h a t  j e o p a r d i z e d  m o r t g a g e  f o r e c l o s u r e  sales.
U n d e r  UFTA, a p r o p e r l y  c o n d u c t e d  f o r e c l o s u r e  s a l e  is n o t  a
f r a u d u l e n t  tr ansfer, n o t w i t h s t a n d i n g  the. fact t h a t  it d o e s  n o t
r e c o v e r  an a m o u n t  s o m e w h a t  n e a r  t h e  a c t u a l  m a r k e t  v a l u e  o f  the
p r o p e r t y .  T h e  c o n c e p t  o f  t h e  " i n s i d e r "  is n e w  in t h e  UFTA. U F T A
p r o v i d e s  f o r  d e f e n s e s  of t r a n s f e r e e s  and for a s t a t u t e  of
l i m i t a t i o n s .  B o t h  i s s u e s  a r e  n o t  a d d r e s s e d  in t h e  UFCA.

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  c o n t i n u e s  - t h e  c o n c e p t  of 
a c i v i l  a c t i o n  f o r  t r a n s f e r s  f r a u d u l e n t  to c r e d i t o r s  f i r s t  
c r e a t e d  in the S t a t u t e  o f  13 E l i z a b e t h ,  a n d  c o m p r e h e n s i v e l y  
c o n t i n u e d  in the U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  Act. T h e  n e w  A c t  
t a k e s  i n t o  a c c o u n t  t h e  c o n s i d e r a b l e  d e v e l o p m e n t  in b o t h  l a w  a n d  
p r a c t i c e  in c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  s i n c e  1918. T h e  U L C  
h o p e s  t h a t  it w i l l  b e  a d o p t e d  u n i f o r m l y  in all s t ates.
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TH E  U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T  

CO N T E N T S

* F a c t  S h e e t  - T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t

* S u m m a r y  of t h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t

* " W h y  s t a t e s  s h o u l d  a d o p t  t h e  U n i f o r m  F r a u d u l e n t  
T r a n s f e r  A c t . "

* "An a n a l y s i s  of the U n i f o r m  F r a u d u l e n t  T r a n s f e r  Act," 
b y  F r e d  M i l l e r ,  P r o f e s s o r  of L a w  at t he U n i v e r s i t y  of 
Oklahoma.

* "A S h o r t  C o m p a r i s o n  of the U n i f o r m  F r a u d u l e n t  T r a n s f e r  
A c t  w i t h  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t . "

* "D u r r e t t . t h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  Act, and 
F e d e r a l  B a n k r u p t c y  Law."

* A  T r a d i t i o n  o f  E x c e l l e n c e  - a h i s t o r y  o f  t h e  U n i f o r m  
L a w  C o m m i s s i o n e r s

* U n i f o r m  S t a t e  Laws - h o w  a u n i f o r m  act is c r e a t e d



Sec. 34.41.120. The short title by which the chapter may be cited.

Sec. 2. Repeals the existing Alaska law on fraudulent conveyances generally 
(AS 34.40).

If I may be of further assistance, please advise.

DRD:pl
94-052.pIm

Representative Brian . ‘te r (

January 21, 1994
Page 26
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STATE OF ALASKA

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M January 21, 1994

SUBJECT: Sectional Summary of Uniform Fraudulent Transfer Act. (Work 
Order No. 8-LS1461\A)

TO: Representative Brian Porter

FROM: David R. Dierdorff 
Revisor of Statutes

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the bill and the bill itself is the best 
statem ent of its contents. If you would like an interpretation of the bill as it may 
apply to a particular set of circumstances, please advise.

This summary relies heavily on the prefatory notes and comments to the Uniform Act 
that were prepared by the National Conference of Commissioners on Uniform State 
Laws (NCCUSL). In most instances, the text will be that of the NCCUSL, with 
modifications only as necessary to correct section references and the like.

The Uniform Fraudulent Transfer Act was approved by the National Conference of 
Commissioners on Uniform State Laws in 1984 and by the American Bar Association 
on February 18, 1985. This Act was preceded by the Uniform Fraudulent Convey­
ance Act, promulgated by the Conference of Commissioners on Uniform State Laws 
in 1918 and adopted in 25 jurisdictions, including the Virgin Islands. The 1918 Act 
has also been adopted in the sections of the Bankruptcy Act of 1938 and the 
Bankruptcy Reform Act o f 1978 that deal with fraudulent transfers and obligations.

Alaska did not adopt the earlier Act. Current Alaska law, found at AS 34.40, derives 
from late 19th century Oregon law, and has received little legislative attention. Even 
though Alaska did not enact the 1918 Act, the official commentary’s references to it 
and to differences between the new Uniform Act and it, are helpful in understanding

INTRODUCTION AND OVERVIEW

S e c t i o n a l  A n a l y s i s



the substantive effect of the bill. Consequently, this memorandum retains those 
references.

The 1918 Uniform Act was a codification of the "better" decisions applying the 
Statute of 13 Elizabeth. See Analysis of H.R. 12339, 74th Cong., 2d Sess. 213 (1936). 
The English statute was enacted in some form in many states, but, whether or not so 
enacted, the voidability of a fraudulent transfer was part of the law of every 
American jurisdiction (c.f. AS 34.40.010). Because the intent to hinder, delay, or 
defraud creditors is seldom susceptible of direct proof, courts have relied on "badges 
of fraud." The weight given these badges varied greatly between jurisdictions, and the 
Conference sought to minimize or eliminate the diversity by providing that proof of 
certain fact combinations would conclusively establish fraud. In the absence of 
evidence of the existence of such facts, proof of a fraudulent transfer was to depend 
on the evidence of actual intent. An important reform effected by the 1918 Uniform 
Act was the elimination of any requirement that a creditor have obtained a judgment 
or execution returned unsatisfied before bringing an action to avoid a transfer as 
fraudulent. See American Surety Co. v. Conner. 251 N.Y. 1, 166 N.E. 783, 67 A.L.R. 
244 (1929) (per C.J. Cardozo).

The NCCUSL was persuaded in 1979 to appoint a committee to undertake a study 
of the 1918 Uniform Act with a view to preparing the draft of a revision. The 
Conference was influenced by the following considerations:

(1) The Bankruptcy Reform Act of 1978 made numerous changes in the 
section of that Act dealing with fraudulent transfers and obligations, thereby 
substantially reducing the correspondence of the provisions of the federal 
bankruptcy law on fraudulent transfers with the Uniform Act.

(2) The Committee on Corporate Laws of the Section of Corporations, 
Banking & Business Law of the American Bar Association, engaged in revising 
the Model Corporation Act, suggested that the Conference review provisions 
of the Uniform Act with a view to determining whether the Acts are 
consistent in respect to the treatment of dividend distributions.

(3) The Uniform Commercial Code, enacted at least in part by all 50 states, 
had substantially modified related rules of law regulating transfers of personal 
property, notably by facilitating the making and perfection of security transfers 
against attack by unsecured creditors.

(4) Debtors and trustees in a number of cases have avoided foreclosure of 
security interests by invoking the fraudulent transfer section of the Bankruptcy 
Reform Act.

Representative Brian' 'te r c •
January 21, 1994
Page 2



(5) The Model Rules of Professional Conduct adopted by the House of 
Delegates of the American Bar Association on August 2,1983, forbid a lawyer 
to counsel or to assist a client in conduct that the lawyer knows is fraudulent.

The drafting committee determined to rename the Act the Uniform Fraudulent 
Transfer Act in recognition of its applicability to transfers of persona] property as 
well as real property, "conveyance" having a connotation restricting it to a transfer of 
personal property. This Act, like the original Uniform Act, does not purport to cover 
the whole law of voidable transfers and obligations. The limited scope of the original 
Act did not impair its effectiveness in achieving uniformity in the areas covered. See 
McLaughlin, Application of the Uniform Fraudulent Conveyance Act, 46 Harv.LRev. 
404, 405 (1933).

The basic structure and approach of the 1918 Act are preserved in the Uniform 
Fraudulent Transfer Act. There are two sections in the new Act delineating what 
transfers and obligations are fraudulent. Section 4(a) (Sec. 34.41.030(a)) is an 
adaptation of three sections of the 1918 Act; § 5(a) (Sec. 34.41.040(a)) is an 
adaptation of another section of that Act and § 5(b) (Sec. 34.41.040(b)) is new. One 
section of the 1918 Act (§ 8) is not carried forward into the new Act because it was 
believed to be redundant in part and in part susceptible of inequitable application. 
Both Acts declare a transfer made or an obligation incurred with actual intent to 
hinder, delay, or defraud creditors to be fraudulent. Both Acts render a transfer 
made or obligation incurred without adequate consideration to be constructively 
fraudulent -- ie., without regard to the actual intent of the parties -- under one of the 
following conditions:

( 1) the debtor was left by the transfer or obligation with unreasonably small 
assets for a transaction or the business in which the debtor was engaged;

(2 ) the debtor intended to incur, or believed that the debtor would incur, 
more debts than the debtor would be able to pay; or

(3) the debtor was insolvent at the time or as a result of the transfer or 
obligation.

As under the 1918 Act a transfer or obligation that is constructively fraudulent 
because insolvency concurs with or follows failure to receive adequate consideration 
is voidable only by a creditor in existence at the time the transfer occurs or the 
obligation is incurred. Either an existing or subsequent creditor may avoid a transfer 
or obligation for inadequate consideration when accompanied by the financial 
condition specified in Sec. 34.41.030(a)(2)(A) or the mental state specified in 
Sec. 34.41.030(a)(2)(B).

Representative Brian{V le r
January 21, 1994
Page 3



Reasonably equivalent value is required in order to constitute adequate consideration 
under the revised Act. The revision follows the Bankruptcy Code in eliminating good 
faith on the part of the transferee or obligee as an issue in the determination of 
whether adequate consideration is given by a transferee or obligee. The new Act, 
like the Bankruptcy Act, allows the transferee or obligee to show good faith in 
defense after a creditor establishes that a fraudulent transfer has been made or a 
fraudulent obligation has been incurred. Thus, a showing by a defendant that a 
reasonable equivalent has been given in good faith for a transfer or obligation is a 
complete defense although the debtor is shown to have intended to hinder, delay, or 
defraud creditors.

A good faith transferee or obligee who has given less than a reasonable equivalent 
is nevertheless allowed a reduction in a liability to the extent of the value given. The 
new Act, like the Bankruptcy Code, eliminates the provision of the 1918 Act that 
enables a creditor to attack a security transfer on the ground that the value of the 
property transferred is disproportionate to the debt secured. The premise of the new 
Act is that the value of the interest transferred for security is measured by and thus 
corresponds exactly to the debt secured. Foreclosure of a debtor’s interest by a 
regularly conducted, noncollusive sale on default under a mortgage or other security 
agreement may not be avoided under the Act as a transfer for less than a reasonably 
equivalent value.

The definition of insolvency under the Act is adapted from the definition of the term 
in the Bankruptcy Code. Insolvency is presumed from proof of a failure generally to 
pay debts as they become due.

The new Act adds a new category of fraudulent transfer, namely, a preferential 
transfer by an insolvent insider to a creditor who had reasonable cause to believe the 
debtor to be insolvent. An insider is defined in much the same way as in the 
Bankruptcy Code and includes a relative, also defined as in the Bankruptcy Code, a 
director or officer of a corporate debtor, a partner, or a person in control of a 
debtor. This provision is available only to an existing creditor. Its premise is that an 
insolvent debtor is obliged to pay debts to creditors not related to the debtor before 
paying those who are insiders.

The new Act omits any provision directed particularly at transfers or obligations of 
insolvent partnership debtors. Under § 8 of the 1918 Act, any transfer made or 
obligation incurred by an insolvent partnership to a partner was deemed fraudulent 
without regard to intent or adequacy of consideration. So categorical a condemnation 
of a partnership transaction with a partner may unfairly prejudice the interests of a 
partner’s separate creditors. The new Act also omits as redundant a provision in the 
1918 Act that makes fraudulent a transfer made or obligation incurred by an 
insolvent partnership for less than a fair consideration to the partnership.

Representative Brian' ter ;
January 21, 1994
Page 4
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Section 34.41.060 lists the remedies available to creditors under the new Act. It 
eliminates as unnecessary and confusing a differentiation made in the 1918 Act 
between the remedies available to holders of matured claims and those holding 
unmatured claims. Since promulgation of the 1918 Act, the United States Supreme 
Court has imposed restrictions on the availability and use of prejudgment remedies. 
As a result many states have amended their statutes and rules applicable to such 
remedies, and it is frequently unclear whether a state’s procedures include a 
prejudgment remedy against a fraudulent transfer or obligation. Paragraph (a)(2) is 
included in Sec. 34.41.060 to make such a remedy available.

Section 34.41.070 prescribes the measure of liability of a transferee or obligee under 
the Act and enumerates defenses. Defenses against avoidance of a preferential 
transfer to an insider under Sec. 34.41.040(b) include an adaptation of defenses 
available under § 547(c)(2) and (4) of the Bankruptcy Code when such a transfer 
is sought to be avoided as a preference by the trustee in bankruptcy. In addition a 
preferential transfer may be justified when shown to be made pursuant to a good 
faith effort to stave off forced liquidation and rehabilitate the debtor. Section 
34.41.070 also precludes avoidance, as a constructively fraudulent transfer, of the 
termination of a lease on default or the enforcement of a security interest in 
compliance with Article 9 of the Uniform Commercial Code (AS 45.09).

The new Act includes a new section specifying when a transfer is made or an 
obligation is incurred. The section specifying the time when a transfer occurs is 
adapted from § 548(d) of the Bankruptcy Code. Its premise is that if the law 
prescribes a mode for making the transfer a matter of public record or notice, it is 
not deemed to be made for any purpose under the Act until it has become such a 
m atter of record or notice.

The new Act also includes a statute of limitations that bars the right rather than the 
remedy on expiration of the statutory periods prescribed. The law governing 
limitations on actions to avoid fraudulent transfers among the states is unclear and 
full of diversity. The Act recognizes that laches and estoppel may operate to 
preclude a particular creditor from pursuing a remedy against a fraudulent transfer 
or obligation even though the statutory period of limitations has not run.

SECTIONAL ANALYSIS AND COMMENTARY

Section 1. Enacts the Uniform Fraudulent Transfer Act as a new chapter, AS 34.41. 
The chapter consists of the following provisions:

Sec. 34.41.010. This section sets out the circumstances under which a debtor 
is deemed to be insolvent.



Representative Brian ter
January 21, 1994
Page 6

r

OFFICIAL COMMENTARY

( 1) Subsection (a) is derived from the definition of "insolvent" in § 101 (29)(A) 
of the Bankruptcy Code. The definition in subsection (a) and the correlated 
definition of partnership insolvency in subsection (c) contemplate a fair valuation of 
the debts as well as the assets of the debtor. As under the definition of the same 
term in § 2 of the 1918 Act, exempt property is excluded from the computation of 
the value of the assets. See Sec. 34.41.110(2). For similar reasons, interests in valid 
spendthrift trusts and interests in tenancies by the entireties that cannot be severed 
by a creditor of only one tenant are not included. See the comment to Sec. 
34.41.110(2), infra. Since a valid lien also precludes an unsecured creditor from 
collecting the creditor’s claim from the encumbered interest in a debtor’s property, 
both the encumbered interest and the debt secured thereby are excluded from the 
computation of insolvency under this Act. See Sec. 34.41.110(2) and subsection (e) 
of this section.

(2) Subsection (b) establishes a rebuttable presumption of insolvency from the 
fact of general nonpayment of debts as they become due. Such general nonpayment 
is a ground for the filing of an involuntary petition under § 303(h)(1) of the 
Bankruptcy Code. See also AS 45.01.201(24) (Uniform Commercial Code), which, 
in part, declares a person to be "insolvent" who "has ceased to pay the person’s debts 
in the ordinary course of business or cannot pay the person’s debts as they become 
due." The presumption imposes on the party against whom the presumption is 
directed the burden of proving that the nonexistence of insolvency as defined in 
subsection (a) is more probable than its existence. See Uniform Rules of Evidence 
(1974 Act), Rule 310(a). The 1974 Uniform Rule 301(a) conforms to the Final Draft 
of Federal Rule 301 as submitted to the United States Supreme Court by the 
Advisory Committee on Federal Rules of Evidence. "The so-called ‘bursting bubble’ 
theory, under which a presumption vanishes upon the introduction of evidence which 
would support a finding of the nonexistence of the presumed fact, even though not 
believed is rejected as according presumptions too ‘slight and evanescent’ an effect." 
Advisory Committee’s Note to Rule 301. See also 1 J. Weinstein & M. Berger, 
Evidence (1982).

The presumption is established in recognition of the difficulties typically 
imposed on a creditor in proving insolvency in the bankruptcy sense, as provided in 
subsection (a). See generally Levit, The Archaic Concept of Balance-Sheet 
Insolvency, 47 Am.Bankr.L.J. 215 (1973). Not only is the relevant information in the 
possession of a noncoopcrative debtor but the debtor’s records are more often than 
not incomplete and inaccurate. As a practical matter, insolvency is most cogently 
evidenced by a general cessation of payment of debts, as has long been recognized 
by the laws of other countries and is now reflected in the Bankruptcy Code. See 
Honsberger, Failure to Pay One’s Debts Generally as They Become Due: The 
Experience of France and Canada, 54 Am.Bankr.L.J. 153 (1980); J. MacLachlan,



Bankruptcy 13,63-64,436 (1956). In determining whether a debtor is paying its debts 
generally as they become due, the court should look at more than the amount and 
due dates of the indebtedness. The court should also take into account such factors 
as the number of the debtor’s debts, the proportion of those debts not being paid, the 
duration of the nonpayment, and the existence of bona fide disputes or other special 
circumstances alleged to constitute an explanation for the stoppage of payments. The 
court’s determination may be affected by a consideration of the debtor’s payment 
practices prior to the period of alleged nonpayment and the payment practices of the 
trade or industry in which the debtor is engaged. The case law that has developed 
under § 303(h)(1) of the Bankruptcy Code has not required a showing that a debtor 
has failed or refused to pay a majority in number and amount of the person’s debts 
in order to prove genera' nonpayment of debts as they become due. See, e.g., Hill 
v. Cargill. Inc. (In re Hill). 8 B.R. 779, 3 C.B.C.2d 920 (Bk.D.Minn.1981) (non­
payment of three largest debts held to constitute general nonpayment, although small 
debts were being paid); In re All Media Properties. Inc.. 5 B.R. 126, 6 B.C.D. 586, 2 
C.B.C.2d 449 (Bk.S.D.Tex.1980) (missing significant number of payments or regularly 
missing payments significant in amount said to constitute general nonpayment; 
missing payments on more than 50% of aggregate of claims said not to be required 
to show general nonpayment; nonpayment for more than 30 days after billing held 
to establish nonpayment of a debt when it is due); In re Kreidler Import Corp.. 4 
B.R. 256, 6 B.C.D. 608, 2 C.B.C.2d 159 (Bk.D.Md. 1980) (nonpayment of one debt 
constituting 97% of debtor’s total indebtedness held to constitute general 
nonpayment). A presumption of insolvency does not arise from nonpayment of a 
debt as to which there is a genuine bona fide dispute, even though the debt is a 
substantial part of the debtor’s indebtedness. Cf. 11 U.S.C. 303(h)(1), as amended 
by § 426(b) of Public Law No. 98-882, the Bankruptcy Amendments and Federal 
Judgeship Act of 1984.

(3) Subsection (c) is derived from the definition of partnership insolvency in 
§ 101(29)(B) of the Bankruptcy Code. The definition conforms generally to the 
definition of the same term in § 2(2) of the 1918 Act.

(4) Subsection (d) follows the approach of the definition of "insolvency" in § 
101(29) of the Bankruptcy Code by excluding from the computation of the value of 
the debtor’s assets any value that can be realized only by avoiding a transfer of an 
interest formerly held by the debtor or by discovery or pursuit of property that has 
been fraudulently concealed or removed.

(5) Subsection (e) is new. It makes clear the purpose not to render a person 
insolvent under this section by counting as a debt an obligation secured by property 
of the debtor that is not counted as an asset. See also comments to subsection (a), 
supra, and Sec. 34.41.110(2), infra.

Representative Brian C . , te r  (£?)
January 21, 1994
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Sec. 34.41.020. This section defines "value" as used in various contexts in this 
Act, frequently with a qualifying adjective. The word appears in the following 
provisions:

Sec. 34.41.030(a)(2) ("reasonably equivalent value");
Sec. 34.41.030(b)(8) ("value ... reasonably equivalent");
Sec. 34.41.040(a) ("reasonably equivalent value");
Sec. 34.41.040(b) ("present, reasonably equivalent value");
Sec. 34.41.070(a) ("reasonably equivalent value");
Sec. 34.41.070(b), (c), (d), and (e) ("value");
Sec. 34.41.070(f)(1) ("new value"); and
Sec. 34.41.070(f)(3) ("present value").

OFFICIAL COMMENTARY

(1) Subsection (a) is adapted from § 548(d)(2)(A) of the Bankruptcy Code. 
See also § 3(a) of the 1918 Act. The definition in the section is not exclusive. "Value" 
is to be determined in light of the purpose of the Act to protect a debtor’s estate 
from being depleted to the prejudice of the debtor’s unsecured creditors. Consider­
ation having no utility from a creditor’s viewpoint does not satisfy the statutory 
definition. The definition does not specify all the kinds of consideration that do not 
constitute value for the purposes of this Act -  e.g., love and affection. See, e.g., 
United States v. West. 299 F.Supp. 661, 666 (D.Del. 1969).

(2) Subsection (a) does not indicate what is "reasonably equivalent value" for 
a transfer or obligation. Under this Act, as under § 548(a)(2) of the Bankruptcy 
Code, a transfer for security is ordinarily for a reasonably equivalent value 
notwithstanding a discrepancy between the value of the asset transferred and the debt 
secured, since the amount of the debt is the measure of the value of the interest in 
the asset that is transferred. See, e.g., Peoples-Pittsbureh Trust Co.. v. Holy Family 
Polish Nat’l Catholic Church. Carnegie. Pa.. 341 Pa. 390, 19 A.2d 360 (1941). If, 
however, a transfer purports to secure more than the debt actually incurred or to be 
incurred, it may be found to be for less than a reasonably equivalent value. See e.g., 
In re Peoria Braumeister Co.. 138 F.2d 520, 523 (7th Cir. 1943) (chattel mortgage 
securing a $3,000 note held to be fraudulent when the debt secured was only $2,500); 
Hartford Acc. & Indemnity Co. v. Jirasek. 254 Mich. 131, 140, 235 N.W. 836, 839 
(1931) (quitclaim deed given as mortgage held to be fraudulent to the extent the 
value of the property transferred exceeded the indebtedness secured). If the debt is 
a fraudulent obligation under this Act, a transfer to secure it as well as the obligation 
would be vulnerable to attack as fraudulent. A transfer to satisfy or secure an 
antecedent debt owed an insider is also subject to avoidance under the conditions 
specified in Sec. 34.41.040(b).
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(3) Section 3(a) of the 1918 Act has been thought not to recognize that an 
unperformed promise could constitute fair consideration. See McLaughlin, 
Application of the Uniform Fraudulent Conveyance Act, 46 H arv.L Rev. 404, 414 
(1933). Courts construing these provisions of the prior law nevertheless have held 
unperformed promises to constitute value in a variety of circumstances. See, e.g., 
H arper v. Lloyd's Factors, fnc.. 214 F.2d 662 (2d Cir. 1954) (transfer of money for 
promise of factor to discount transferor’s purchase-money notes given to fur dealer); 
Schlecht v. Schlecht. 168 Minn. 168, 176-77, 209 N.W. 883, 886-87 (1926) (transfer 
for promise to make repairs and improvements on transferor’s homestead); Farmer’s 
Exchange Bank v. Oneida Motor Truck Co.. 202 Wis. 266, 232 N.W. 536 (1930) 
(transfer in consideration of assumption of certain of transferor’s liabilities); see also 
Hummel v. Cernockv, 161 F.2d 685 (7th Cir. 1947) (transfer in consideration of cash, 
assumption of a mortgage, payment of certain debts, and agreement to pay other 
debts). Likewise a transfer in consideration of a negotiable note discountable at a 
commercial bank, or the purchase from an established, solvent institution of an insur­
ance policy, annuity, or contract to provide care and accommodations clearly appears 
to be for value. On the other hand, a transfer for an unperformed promise by an 
individual to support a parent or other transferor has generally been held voidable 
as a fraud on creditors of the transferor. See, e.g., Springfield Ins. Co. v. Fry. 267 
F.Supp. 693 (N.D.Okla. 1967); Sandler v. Parlapiano. 236 App.Div. 70,258 N.Y.Supp. 
88 (1st D ep’t 1932); Warwick Municipal Employees Credit Union v. Higham, 106 R.I. 
363, 259 A.2d 852 (1969); Hulsether v. Sanders. 54 S.D. 412, 223 N.W. 335 (1929); 
Cooper v. Cooper. 22 Tenn.App. 473, 477, 124 S.W.2d 264, 267 (1939); Note, Rights 
of Creditors in Property Conveyed in Consideration of Future Support, 45 Iowa 
L.Rev. 546, 550-62 (1960). This Act adopts the view taken in the cases cited in 
determining whether an unperformed promise is value.

(4) Subsection (b) rejects the rule of such cases as D urrett v. Washington Nat. 
Ins. Co.. 621 F.2d 201 (5th Cir.1980) (nonjudicial foreclosure of a mortgage avoided 
as a fraudulent transfer when the property of an insolvent mortgagor was sold for less 
than 70% of its fair value), and Abramson v. Lakewood Bank & Trust Co.. 647 F.2d 
547 (5th Cir.1981), cert, denied, 454 U.S. 1164 (1982) (nonjudicial foreclosure held 
to be fraudulent transfer if made without fair consideration). Subsection (b) adopts 
the view taken in Lawyers Title Ins. Corp. v. Madrid (In re Madrid). 21 B.R. 424 
(B.A.P. 9th Cir. 1982), affd on another ground, 725 F.2d 1197 (9th Cir. 1984), that the 
price bid at a public foreclosure sale determines the fair value of the property sold. 
Subsection (b) prescribes the effect of a sale meeting its requirements, whether the 
asset sold is personal or real property. The rule of this subsection applies to a 
foreclosure by sale of the interest of a vendee under an installment land contract in 
accordance with applicable law that requires or permits the foreclosure to be effected 
by a sale in the same manner as the foreclosure of a mortgage. See G. Osborne, G. 
Nelson, & D. Whitman, Real Estate Finance T iw  83-84, 95-97 (1979). The premise 
of the subsection is that "a sale of the collateial by the secured party as the normal
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consequence of default ... [is] the safest way of establishing the fair value of the 
co lla tera l...." 2 G. Gilmore, Security Interests in Personal Property 1227 (1965).

If a lien given an insider for a present consideration is not perfected as against 
a subsequent bona fide purchaser or is so perfected after a delay following an exten­
sion of credit secured by the lien, foreclosure of the lien may result in a transfer for 
an antecedent debt that is voidable under Sec. 34.41.040(b), infra. Subsection (b) 
does not apply to an action under Sec. 34.41.030(a)(1) to avoid a transfer or 
obligation because made or incurred with actual intent to hinder, delay, or defraud 
any creditor.

(5) Subsection (c) is an adaptation of § 547(c)(1) of the Bankruptcy Code. A 
transfer to an insider for an antecedent debt may be voidable under Sec. 34.41.- 
040(b), infra.

Sec. 34.41.030. This section describes the transfers that are fraudulent as to 
present and future creditors and sets out factors that may be given consideration in 
determining whether the requisite intent to defraud was present.

OFFICIAL COMMENTARY

(1) Paragraph (a)(1) is derived from § 7 of the 1918 Act. Factors appropriate 
for consideration in determining actual intent under paragraph (a )(1) are specified 
in subsection (b).

(2) Paragraph (a)(2) is derived from §§ 5 and 6 of the 1918 Act but substitutes 
"reasonably equivalent value" for "fair consideration." The transferee’s good faith was 
an elem ent of "fair consideration" as defined in § 3 of the 1918 Act, and lack of fair 
consideration was one of the elements of a fraudulent transfer as defined in four 
sections of that Act. The transferee’s good faith is irrelevant to a determination of 
the adequacy of the consideration under the new Act, but lack of good faith may be 
a basis for withholding protection of a transferee or obligee under Sec. 34.41.070, 
infra.

(3) Unlike the 1918 Act as originally promulgated, this Act does not prescribe 
different tests when a transfer is made for the purpose of security and when it is 
intended to be absolute. The premise of this Act is that when a transfer is for 
security only, the equity or value of the asset that exceeds the amount of the debt 
secured remains available to unsecured creditors and thus cannot be regarded as the 
subject of a fraudulent transfer merely because of the encumbrance resulting from 
an otherwise valid security transfer. Disproportion between the value of the asset 
securing the debt and the size of the debt secured does not, in the absence of 
circumstances indicating a purpose to hinder, delay, or defraud creditors, constitute
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an impermissible hindrance to the enforcement of other creditors’ rights against the 
debtor-transferor. Cf AS 45.09.311 (Uniform Commercial Code).

(4) Subparagraph (a)(2)(A) of this section is an adaptation of § 5 of the 1918 
Act, but substitutes "unreasonably small [assets] in relation to the business or 
transaction" for "unreasonably small capital." The reference to "capital" in the 1918 
Act is ambiguous in that it may refer to net worth or to the par value of stock or to 
the consideration received for stock issued. The special meanings of "capital" in 
corporation law have no relevance in the law of fraudulent transfers. The 
subparagraph focuses attention on whether the amount of all the assets retained by 
the debtor was inadequate, i.e., unreasonably small, in light of the needs of the 
business or transaction in which the debtor was engaged or about to engage.

(5) Subsection (b) is a nonexclusive catalogue of factors appropriate for 
consideration by the court in determining whether the debtor had an actual intent to 
hinder, delay, or defraud one or more creditors. Proof of the existence of any one 
or more of the factors enumerated in subsection (b) may be relevant evidence as to 
the debtor’s actual intent, but does not create a presumption that the debtor has 
made a fraudulent transfer or incurred a fraudulent obligation. The list of factors 
includes most of the badges of fraud that have been recognized by the courts in 
construing and applying the Statute of 13 Elizabeth and § 7 of the 1918 Act. Proof 
of the presence of certain badges in combination establishes fraud conclusively -- i.e., 
without regard to the actual intent of the parties -- when they concur as provided in
(a)(2) of this section or in Sec. 34.41.040. The fact that a transfer has been made to 
a relative or to an affiliated corporation has not been regarded as a badge of fraud 
sufficient to warrant avoidance when unaccompanied by any other evidence of fraud. 
The courts have uniformly recognized, however, that a transfer to a closely related 
person warrants close scrutiny of the other circumstances, including the nature and 
extent of the consideration exchanged. See 1 G. Glenn, Fraudulent Conveyances and 
Preferences § 307 (Rev. ed. 1940). The second, third, fourth, and fifth factors listed 
are all adapted from the classic catalogue of badges of fraud provided by Lord Coke 
in Twvne’s Case. 3 Coke 80b, 76 Eng.Rep. 809 (Star Chamber 1601). Lord Coke also 
included the use of a trust and the recitation in the instrument of transfer that it "was 
made honestly, truly, and bona fide," but the use of the trust is fraudulent only when 
accompanied by elements or badges specified in this Act, and recitals of "good faith" 
can no longer be regarded as significant evidence of a fraudulent intent.

(6) In considering the factors listed in subsection (b) a court should evaluate 
all the relevant circumstances involving a challenged transfer or obligation. Thus the 
court may appropriately take into account all indicia negativing as well as those 
suggesting fraud, as illustrated in the following reported cases:

(a) Whether the transfer or obligation was to an insider: Salomon v. 
Kaiser (In re Kaiser), 722 F.2d 1574, 1582-83 (2d Cir.1983) (insolvent debtor’s
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purchase of two residences in tne name of his spouse and the creation of a 
dummy corporation for the purpose of concealing assets held to evidence 
fraudulent intent); Banner Construction Corp. v. Arnold. 128 So.2d 893 
(Fla.Dist.App. 1961) (assignment by one corporation to another having identi­
cal directors and stockholders constituted a badge of fraud); Travelers 
Indemnity Co. v. Cormaney, 258 Iowa 237, 138 N.W.2d 50 (1965) (transfer 
between spouses said to be a circumstance that shed suspicion on the transfer 
and that with other circumstances warranted avoidance); Hathewav v. Hanson. 
230 Iowa 386, 297 N.W. 824 (1941) (transfer from paient to child said to 
require a critical examination of surrounding circumstances, which, together 
with other indicia of fraud, warranted avoidance); Lumpkins v. McPhee. 59 
N.M. 442, 286 P.2d 299 (1955) (transfer from daughter to mother said to be 
indicative of fraud but transfer held not to be fraudulent due to adequacy of 
consideration and delivery of possession by transferor).

(b) Whether the transferor retained possession or control of the 
property after the transfer: Harris v. Shaw. 224 Ark. 150, 272 S.W.2d 53 
(1954) (retention of property by transferor said to be a badge of fraud and, 
together with other badges, to warrant avoidance of transfer); Stephens v. 
Reginstein. 89 AJa. 561, 8 So. 68 (1890) (transferor’s retention of control and 
management of property and business after transfer held material in 
determining transfer to be fraudulent); Allen v. Massey. 84 U.S. (17 Wall.) 351 
(1872) (joint possession of furniture by transferor and transferee considered 
in holding transfer to be fraudulent); Warner v. Norton. 61 U.S. (20 How.) 
448 (1857) (surrender of possession by transferor deemed to negate allega­
tions of fraud).

(c) Whether the transfer or obligation was concealed or disclosed: 
Walton v. First National Bank. 13 Colo. 265, 22 P. 440 (1889) (agreement 
between parties to conceal the transfer from the public said to be one of the 
strongest badges of fraud); W arner v. Norton. 61 U.S. (20 How.) 448 (1857) 
(although secrecy said to be a circumstance from which, when coupled with 
other badges, fraud may be inferred, transfer was held not to be fraudulent 
when made in good faith and transferor surrendered possession); W.T. 
Raleigh Co. v. Barnett. 253 AJa. 433, 44 So.2d 585 (1950) (failure to record 
a deed in itself said not to evidence fraud, and transfer held not to be 
fraudulent).

(d) Whether, before the transfer was made or obligation was incurred, 
a creditor sued or threatened to sue the debtor: Harris v. Shaw. 224 Ark. 150, 
272 S.W.2d 53 (1954) (transfer held to be fraudulent when causally connected 
to pendency of litigation and accompanied by other badges of fraud); Pergrem 
v. Smith. 255 S.W.2d 42 (Ky.App.1953) (transfer in anticipation of suit deemed 
to be a badge of fraud; transfer held fraudulent when accompanied by
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insolvency of transferor who was related to transferee); Bank of Sun Prairie 
v. Hovig, 218 F.Supp. 769 (W.D.Ark. 1963) (although threat or pendency of 
litigation said to be an indicator of fraud, transfer was held not to be 
fraudulent when adequate consideration and good faith were shown).

(e) Whether the transfer was of substantially all the debtor’s assets: 
Walbrun v. Babbitt. 83 U.S. (16 Wall.) 577 (1872) (sale by insolvent retail 
shop owner of all of his inventory in a single transaction held to be fraudu­
lent); Cole v. Mercantile Trust Co.. 133 N.Y. 164,30 N.E. 847 (1892) (transfer 
of all property before plaintiff could obtain a judgment held to be fraudulent); 
Lumpkins v. McPhee. 59 N.M. 442, 286 P.2d 299 (1955) (although transfer of 
all assets said to indicate fraud, transfer held not to be fraudulent because full 
consideration was paid and transferor surrendered possession).

(f) Whether the debtor had absconded: In re Thomas. 199 F. 214 
(N.D.N.Y.1912) (when debtor collected all of his money and property with the 
intent to abscond, fraudulent intent was held to be shown).

(g) Whether the debtor had removed or concealed assets: Bentley v. 
Young. 210 F. 202 (S.D.N.Y.1914), affd , 223 F. 536 (2d Cir.1915) (debtor’s 
removal of goods from store to conceal their whereabouts and to sell them 
held to render sale fraudulent); Cioli v. Kenourgios. 59 Cal.App. 690, 211 P. 
838 (1922) (debtor’s sale of all assets and shipment of proceeds out of the 
country held to be fraudulent notwithstanding adequacy of consideration).

(h) Whether the value of the consideration received by the debtor was 
reasonably equivalent to the value of the asset transferred or the amount of 
the obligation incurred: Toomav v. Graham. 151 S.W.2d 119 (Mo.App.1941) 
(although mere inadequacy of consideration said not to be a badge of fraud, 
transfer held to be fraudulent when accompanied by badges of fraud); Texas 
Sand Co. v. Shield, 381 S.W.2d 48 (Tex. 1964) (inadequate consideration said 
to be an indicator of fraud, and transfer held to be fraudulent because of 
inadequate consideration, pendency of suit, family relationship of transferee, 
and fact that all non-exempt property was transferred); Weigel v. Wood, 355 
Mo. 11, 194 S.W.2d 40 (1946) (although inadequate consideration said to be 
a badge of fraud, transfer held not to be fraudulent when inadequacy not 
gross and not accompanied by any other badge fact that transfer was from 
father to son held not sufficient to establish fraud).

(i) Whether the debtor was insolvent or became insolvent shortly after 
the transfer was made or obligation was incurred: Harris v. Shaw. 224 Ark. 
150, 272 S.W.2d 53 (1954) (insolvency of transferor said to be a badge of 
fraud and transfer held fraudulent when accompanied by other badges of 
fraud); Bank of Sun Prairie v. Hovig, 218 F.Supp. 769 (W.D.Ark. 1963)
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(although the insolvency of the debtor said to be a badge of fraud, transfer 
held not fraudulent when debtor was shown to be solvent, adequate consider­
ation was paid, and good faith was shown, despite the pendency of suit); 
Wareheim v. Bayliss, 149 Md. 103, 131 A. 27 (1925) (although insolvency of 
debtor acknowledged to be an indicator of fraud, transfer held not to be 
fraudulent when adequate consideration was paid and whether debtor was 
insolvent in fact was doubtful).

(j) Whether the transfer occurred shortly before or shortly after a 
substantial debt was incurred: Commerce Bank of Lebanon v. Halladale A 
Corp.. 618 S.W.2d 288, 292 (Mo.App.1981) (when transferors incurred 
substantial debts near in time to the transfer, transfer was held to be 
fraudulent due to inadequate consideration, close family relationship, the 
debtor’s retention of possession, and the fact that almost all the debtors’ prop­
erty was transferred).

(7) The effect of the two transfers described in paragraph (b )( ll) , if not 
avoided, may be to permit a debtor and a lienor to deprive the debtor’s unsecured 
creditors of access to the debtor’s assets for the purpose of collecting their claims 
while the debtor, the debtor’s affiliate or insider, and the lienor arrange for the 
beneficial use or disposition of the assets in accordance with their interests. The kind 
of disposition sought to be reached here is exemplified by that found in Northern 
Pacific Co. v. Boyd. 228 U.S. 482 (1913), the leading case in establishing the absolute 
priority doctrine in reorganization law. There the court held that a reorganization 
whereby the secured creditors and the management-owners retained their economic 
interests in a railroad through a foreclosure that cut off claims of unsecured creditors 
against its assets was in effect a fraudulent disposition (id. at 502-05). See Frank, 
Some Realistic Reflections on Some Aspects of Corporate Reorganization, 19 
Va.L.Rev. 541, 693 (1933). For cases in which an analogous injury to unsecured 
creditors was inflicted by a lienor and a debtor, see Jackson v. Star Sprinkler Corp. 
of Florida. 575 F.2d 1223, 1231-34 (8th Cir. 1978); Heath v. Helmick. 173 F.2d 157, 
161-62 (9th Cir. 1949); Toner v. Nuss. 234 F.S. 457, 461-62 (E.D.Pa.1964); and see In 
re Spotless Tavern Co.. Inc., 4 F.Supp. 752, 753, 755 (D.Md.1933).

(8) Nothing in subsection (b) is intended to affect the application of 
AS 45.02.402(b), AS 45.09.205, or 45.09.301, or former AS 45.06.105 (Uniform 
Commercial Code). AS 45.02.402(b) recognizes the generally prevailing rule that 
retention of possession of goods by a seller may be fraudulent, but limits the 
application of the rule by negating any imputation of fraud from "retention of 
possession in good faith and current course of trade by a merchant seller for a 
commercially reasonable time after a sale or identification." AS 45.09.205 explicitly 
negates any imputation of fraud from the grant of liberty by a secured creditor to a 
debtor to use, commingle, or dispose of personal property collateral or to account for 
its proceeds. The section recognizes that it does not relax prevailing requirements
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for delivery of possession by a pledgor. Moreover, the section does not mitigate the 
general requirement of AS 45.09.301(a)(2) that a nonpossessory security interest in 
personal property must be perfected to be effective against a levying creditor. 
Finally, like the 1918 Act, this Act does not pre-empt the statutes governing bulk 
transfers, such as former AS 45.06 of the Uniform Commercial Code. Compliance 
with the cited sections of the Uniform Commercial Code does not, however, insulate 
a transfer or obligation from avoidance. Thus a sale by an insolvent debtor for less 
than a reasonably equivalent value would be voidable under this Act notwithstanding 
compliance with the Uniform Commercial Code.

Sec. 34.41.040. This section describes the transfers that are fraudulent as to 
creditors whose claims arose before the transfer was made or obligation was incurred 
by the debtor.

OFFICIAL COMMENTARY

(1) Subsection (a) is derived from § 4 of the 1918 Act. It adheres to the 
limitation of the protection of that section to a creditor who extended credit before 
the transfer or obligation described. As pointed out in comment (2) accompanying 
Sec. 34.41.030, this Act substitutes "reasonably equivalent value" for "fair con­
sideration."

(2) Subsection (b) renders a preferential transfer -  i.e., a transfer by an 
insolvent debtor for or on account of an antecedent debt -- to an insider vulnerable 
as a fraudulent transfer when the insider had reasonable cause to believe that the 
debtor was insolvent. This subsection adopts for general application the rule of such 
cases as Jackson Sound Studios. Inc. v. Travis. 473 F.2d 503 (5th Cir. 1973) (security 
transfer of corporation’s equipment to corporate principal’s mother perfected on eve 
of bankruptcy of corporation held to be fraudulent); In re Lamie Chemical Co.. 296 
F. 24 (4th Cir 1924)(corporate preference to corporate officers and directors held 
voidable by receiver when corporation was insolvent or nearly so and directors had 
already voted for liquidation); Stuart v. Larson. 298 F. 223 (8th Cir 1924), noted 38 
Harv.L.Rev. 521 (1925) (corporate preference to director held voidable). See 
generally 2 G. Glenn, Fraudulent Conveyances and Preferences 386 (Rev. ed 1940). 
Subsection (b) overrules such cases as Epstein v. Goldstein, 107 F.2d 755, 757 (2d 
Cir. 1939) (transfer by insolvent husband to wife to secure his debt to her sustained 
against attack by husband’s trustee); Hartford Accident & Indemnity Co. v. Jirasek, 
254 Mich. 131, 139, 235 N.W. 836, 839 (1931) (mortgage given by debtor to his 
brother to secure an antecedent debt owed the brother sustained as not fraudulent).

(3) Subsection (b) does not extend as far as § 8(a) of the 1918 Act and § 
548(b) of the Bankruptcy Code in rendering voidable a transfer or obligation incurred 
by an insolvent partnership to a partner, who is an insider of the partnership. The 
transfer to the partner is not vulnerable to avoidance under subsection (b) unless the
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transfer was for an antecedent debt and the partner had reasonable cause to believe 
that the partnership was insolvent. The cited provisions of the 1918 Act and the 
Bankruptcy Act make any transfer by an insolvent partnership to a partner voidable. 
Avoidance of the partnership transfer without reference to the partner’s state of mind 
and the nature of the consideration exchanged would be unduly harsh treatment of 
the creditors of the partner and unduly favorable to the creditors of the partnership.

Sec. 34.41.050. This section defines the moments in time at which when a 
claim for relief or cause of action to avoid a transfer or obligation arises.

OFFICIAL COMMENTARY

(1) One of the uncertainties in the law governing the avoidance of fraudulent 
transfers and obligations is the difficulty of determining when the claim for relief or 
cause of action arises. This section clarifies this point in time. For transfers of real 
estate, paragraph ( 1) fixes the time as the date of perfection against a good faith 
purchaser from the transferor. For transfers of fixtures and assets constituting 
personalty, the time is fixed under paragraph ( 1) as the date of perfection against a 
judicial lien creditor not asserting rights under this Act. Perfection typically is ef­
fected by notice-filing, recordation, or delivery of unequivocal possession. See 
AS 45.09.302, 45.09.304, and 45.09.305 (security interest in personal property 
perfected by notice-filing or delivery of possession to transferee); 4 American Law 
of Property §§ 17.10-17.12 (1952) (recordation of transfer or delivery of possession 
to grantee required for perfection against bona fide purchaser from grantor). The 
provision for postponing the time a transfer is made until its perfection is an 
adaptation of § 548(d)(1) of the Bankruptcy Code. When no steps are taken to 
perfect a transfer that applicable law permits to be perfected, the transfer is deemed 
by paragraph (2) to be perfected immediately before the filing of an action to avoid 
it; without such a provision to cover that eventuality, an unperfected transfer would 
arguably be immune to attack. Some transfers -- e.g., an assignment of a bank 
account, creation of a security interest in money, or execution of a marital or pre­
marital agreement for the disposition of property owned by the parties to the agree­
ment -- may not be amenable to perfection as against a bona fide purchaser or 
judicial lien creditor. When a transfer is not perfectible as provided in paragraph (1), 
the transfer occurs for the purpose of this Act when the transferor effectively parts 
with an interest in the asset as provided in AS 45.41.110(12), infra.

(2) Paragraph (4) requires the transferor to have rights in the asset transferred 
before the transfer is made for the purpose of this section. This provision makes 
clear that its purpose may not be circumvented by notice-filing or recordation of a 
document evidencing an interest in an asset to be acquired in the future. Cf. 
Bankruptcy Code § 547(e); AS 45.09.203(a)(3).



Representative Briani /  'r te r
January 21, 1994
Page 17

(3) Paragraph (5) is new. It is intended to resolve uncertainty arising from 
Rubin v. Manufacturers Hanover Trust Co.. 661 F.2d 979, 989-91, 997 (2d Cir.1981), 
insofar as that case holds that an obligation of guaranty may be deemed to be 
incurred when advances covered by the guaranty are made rather than when the 
guaranty first became effective between the parties. Compare Rosenberg, 
Intercorporate Guaranties and the Law of Fraudulent Conveyances: Lender Beware, 
125 U.Pa.LRev. 235, 256-57 (1976).

An obligation may be avoided as fraudulent under this Act if it is incurred 
under the circumstances specified in AS 34.41.030(a) or 34.41.040(a). The debtor 
may receive reasonably equivalent value in exchange for an obligation incurred even 
though the benefit to the debtor is indirect. See Rubin v. Manufacturers Hanover 
Trust Co.. 661 F.2d at 991-92; Williams v. Twin City Co.. 251 F.2d 678, 681 (9th Cir. 
1958); Rosenberg, supra at 243-46.

See. 34.41.060. This section sets out the remedies available to creditors. The 
listing is not exclusive.

OFFICIAL COMMENTARY

(1) This section is derived from §§ 9 and 10 of the 1918 Act. Section 9 of that 
Act specified the remedies of creditors whose claims have matured, and § 10 
enumerated the remedies available to creditors whose claims have not matured. A 
creditor holding an unmatured claim may be denied the right to receive payment for 
the proceeds of a sale on execution until the claim has matured, but the proceeds 
may be deposited in court or in an interest-bearing account pending the maturity of 
the creditor’s claim. The remedies specified in this section are not exclusive.

(2) The availability of an attachment or other provisional remedy has been 
restricted by amendments of statutes and rules of procedure to reflect views of the 
United States Supreme Court expressed in Sniadach v. Family Finance Corp. of Bay 
Vie v. 395 U.S. 337 (1969), and its progeny. This judicial development and the 
procedural changes that followed in its wake do not preclude resort to attachment 
by a creditor in seeking avoidance of a fraudulent transfer or obligation. See, e.g., 
Britton v. Howard Sav. Bank. 727 F.2d 315, 317-20 (3d Cir. 1984); Computer Sciences 
Corp. v. Sci-Tek Inc.. 367 A.2d 658, 661 (Del. Super. 1976); Great Lakes Carbon 
Corp. v. Fontana. 54 A.D.2d 548, 387 N.Y.S.2d 115 (1st Dep’t 1976). Paragraph
(a)(2) continues the authorization for the use of attachment contained in § 9(b) of 
the 1918 Act, or of a similar provisional remedy, when the state’s procedure provides 
therefor, subject to the constraints imposed by the due process clauses of the United 
States and state constitutions.

(3) Subsections (a) and (b) of § 10 of the 1918 Act authorized the court, in 
an action on a fraudulent transfer or obligation, to restrain the defendant from
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disposing of the defendant’s property, to appoint a receiver to take charge of the 
property, or to make any order the circumstances may require. Section 10, however, 
applied only to a creditor whose claim was unmatured. There is no reason to restrict 
the availability of these remedies to such a creditor, and the courts have not so 
restricted them. See, e.g., Lipskev v. Voloshen, 155 Md. 139, 143-45, 141 Atl. 402, 
404-05(1928) (judgment creditor granted injunction against disposition of property by 
transferee, but appointment of receiver denied for lack of sufficient showing of need 
for such relief); Matthews v. Schusheim. 36 Misc.2d 918, 922-23, 235 N.Y.S.2d 973, 
976-77, 991-92 (Sup.Ct. 1962) (injunction and appointment of receiver granted to 
holder of claims for fraud, breach of contract, and alimony arrearages, whether 
creditor’s claim was mature said to be immaterial); Oliphant v. Moore. 155 Tenn. 
359, 362-63, 293 S.W. 541, 542 (1927) (tort creditor granted injunction restraining 
alleged tort feasor’s disposition of property).

(4) As under the 1918 Act, a creditor is not required to obtain a judgment 
against the debtor-transferor or to have a matured claim in order to proceed under 
subsection (a). See Sec. 34.41.110(3) & (4), infra; American Surety Co. v. Conner. 
251 N.Y. 1, 166 N.E. 783, 65 A.L.R. 244 (1929); 1 G. Glenn, Fraudulent Conveyances 
and Preferences 129 (Rev.ed. 1940).

(5) The provision in subsection (b) for a creditor to levy execution on a 
fraudulently transferred asset continues the availability of a remedy provided in § 9(b) 
of the 1918 Act. See e.g., Poland v. Bums Lbr. Co.. 156 Minn. 238, 194 N.W. 636 
(1923); Montana Ass’n of Credit Management v. Hergert, 181 Mont. 442, 449, 453, 
593 P.2d 1059, 1063, 1065 (1979); Corbett v. Hunter. 292 Pa.Super. 123, 128, 436 
A.2d 1036, 1038 (1981); see also American Surety Co. v. Conner, 251 N.Y. 1, 6 , 166 
N.E. 783, 784, 65 A.L.R. 244, 247 (1929) ("In such circumstances he [the creditor] 
might Find it necessary to indemnify the sheriff and, when the seizure was erroneous, 
assumed the risk of error"); McLaughlin, Application of the Uniform Fraudulent 
Conveyance Act, 46 Harv.L. Rev. 404, 441-42 (1933).

(6) The remedies specified in this section, like those enumerated in §§ 9 and 
10 of the 1918 Act, are cumulative. Lind v. O. N. Johnson Co.. 204 Minn. 30, 40, 282 
N.W 661,667, 119 A.L.R. 940 (1939) (Uniform Fraudulent Conveyance Act held not 
to impair or limit availability of the "old practice" of obtaining judgment and 
execution returned unsatisfied before proceeding in equity to set aside a transfer); 
Conemaugh Iron Works Co. v. Delano Coal Co.. Inc.. 298 Pa. 182, 186, 148 A- 94, 
95 (1929) (Uniform Fraudulent Conveyance Act held to give an "additional optional 
remedy" and not to "deprive a creditor of the right, as formerly, to work out his 
remedy at law"); 1 G. Glenn, Fraudulent Conveyances and Preferences 120, 130, 150 
(Rev.ed. 1940).

Sec. 34.41.070. This section sets out the defenses available to, the potential 
liability of, and protections available for, a transferee.
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OFFICIAL COMMENTARY

(1) Subsection (a) states the rule that applies when the transferee establishes 
a complete defense to the action for avoidance based on Sec. 34.41.030(a)(1). The 
subsection is an adaptation of the exception stated in § 9 of the 1918 Act. The 
person who invokes this defense carries the burden of establishing good faith and the 
reasonable equivalence of the consideration exchanged. Chorost v. Grand Rapids 
Factory Showrooms. Inc.. 77 F.Supp. 276, 280 (D.N.J. 1948), affd 172 F.2d 327, 329 
(3d Cir. 1949).

(2) Subsection (b) is derived from § 550(a) of the Bankruptcy Code. T ie  
value of the asset transferred is limited to the value of the leviable interest of the 
transferor, exclusive of any interest encumbered by a valid lien. See Sec. 34.41.- 
110(2), infra.

The requirement of § 550(b)(1) of the Bankruptcy Code that a transferee be 
"without knowledge of the voidability of the transfer" in order to be protected has 
been omitted as inappropriate. Knowledge of the facts rendering the transfer 
voidable would be inconsistent with the good faith that is required of a protected 
transferee. Knowledge of the voidability of a transfer would seem to involve a legal 
conclusion. Determination of the voidability of the transfer ought not to require the 
court to inquire into the legal sophistication of the transferee.

(3) Subsection (c) is new. T ie  measure of the recoveiy of a defrauded 
creditor against a fraudulent transferee is usually limited to the value of the asset 
transferred at the time of the transfer. See, e.g., United States v. Fetnon. 640 F.2d 
609, 611 (5th Cir. 1981); Hamilton Nat’l Bank of Boston v. Halstead. 134 N.Y. 520, 
31 N.E. 900 (1892); cf. Buffum v. Peter Barceloux Co.. 289 U.S. 227 (1932) 
(transferee’s objection to trial court’s award of highest value of asset between the 
date of ihe transfer and the date of the decree of avoidance rejected because an 
award measured by value as of time of the transfer plus interest from that date would 
have been larger). The premise of subsection (c) is that changes in value of the asset 
transferred that occur after the transfer should ordinarily not affect the amount of the 
creditor’s recovery. Circumstances may require a departure from that measure of the 
recovery, however, as the cases decided under the 1918 Act and other laws derived 
from the Statute of 13 Elizabeth illustrate. Thus, if the value of the asset at the time 
of levy and sale to enforce the judgment of the creditor has been enhanced by 
improvements of the asset transferred or discharge of liens on the property, a good 
faith transferee should be reimbursed for the outlay for such a purpose to the extent 
the sale proceeds were increased thereby. See Bankruptcy Code § 550(d); Janson 
v. Schier. 375 A.2d 1159,1160 (N.H. 1977), Anno. 8 A.L.R. 527 (1920). If the value 
of the asset has been diminished by severance and disposition of timber or minerals 
or fixtures, the transferee should be liable for the amount of the resulting reduction. 
See Damazo v. Wahby. 269 Md. 252,257,305 A.2d 138,142 (1973). If the transferee
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has collected rents, harvested crops, or derived other income from the use or 
occupancy of the asset after the transfer, the liability of the transferee should be 
limited in any event to the net income after deduction of the expense incurred in 
earning the income. Anno., 60 A.L.R.2d 593 (1958). On the other hand, adjustment 
for the equities does not warrant an award to the creditor of consequential damages 
alleged to accrue from mismanagement of the asset after the transfer.

(4) Subsection (d) is an adaption of § 548(c) of the Bankruptcy Code. An 
insider who receives property or an obligation from an insolvent debtor as security 
for or in satisfaction of an antecedent debt of the transferor or obligor is not a good 
faith transferee or obligee if the insider has reasonable cause to believe that the 
debtor was insolvent at the time the transfer was made or the obligation was 
incurred.

(5) Paragraph (e)(1) rejects the rule adopted in Darby v. Atkinson (In re 
Farris'). 415 F.Supp. 33, 39-41 (W.D.Okla. 1976) that termination of a lease on 
default in accordance with its terms and applicable law may constitute a fraudulent 
transfer. Paragraph (e)(2) protects a transferee who acquires a debtor’s interest in 
an asset as a result of the enforcement of a secured creditor’s rights pursuant to and 
in compliance with the provisions of Part 5 of Article 9 of the Uniform Commercial 
Code (AS 45.09.501 - 45.09.507). Cf. Calaiaro v. Pittsburgh Nat’l Bank (In re Ew ing\ 
33 B.R. 288, 9 C.B.C.2d 526, CCH B.L.R. H 69,460 (Bk.W.D.Pa. 1983) (sale of 
pledged stock held subject to avoidance as fraudulent transfer in 548 of the Bank­
ruptcy Code), rev’d, 36 B.R. 476 (W.D.Pa. 1984) (transfer held not voidable because 
deemed to have occurred more than one year before bankruptcy petition filed). Al­
though a secured creditor may enforce rights in collateral without a sale under 
AS 45.09.502 or 45.09.505, the creditor must proceed in good faith (AS 45.09.103) 
and in a "commercially reasonable" manner. The "commercially reasonable" con­
straint is explicit in AS 45.09.502(b) and is implicit in AS 45.09.505. See 2 G. 
Gilmore, Security Interests in Personal Property 1224-27 (1965).

(6) Subsection (f) provides additional defenses against the avoidance of a 
preferential transfer to an insider under Sec. 34.41.040(b).

Paragraph (f)(1) is adapted from § 547(c)(4) of the Bankruptcy Code, which 
permits a preferred creditor to set off the amount of new value subsequently 
advanced against the recovery of a voidable preference by a trustee in bankruptcy to 
the debtor without security. The new value may consist not only of money, goods, 
or services delivered on unsecured credit but also of the release of a valid lien. See 
e.g., In re Ira Haupt & Co.. 424 F.2d 722, 124 (2d Cir. 1970); Baranow v. Gibraltor 
Factors Corp. (In re Hvgrade Envelope CoA 393 F.2d 60, 65-67 (2d Cir.), cert, 
denied, 393 U.S. 837 (1968); In re John Morrow & Co.. 134 F. 686, 688 (S.D.Ohio 
1901). It does not include an obligation substituted for a prior obligation. If the 
insider receiving the preference thereafter extends new credit to the debtor but also
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takes security from the debtor, the injury to the other creditors resulting from the 
preference remains undiminished by the new credit. On the other hand, if a lien 
taken to secure the new credit is itself voidable by a judicial lien creditor of the 
debtor, the new value received by the debtor may appropriately be treated as unse­
cured and applied to reduce the liability of the insider for the preferential transfer.

Paragraph (f)(2) is derived from § 547(c)(2) of the Bankruptcy Code, which 
excepts certain payments made in the ordinary course of business or Financial affairs 
from avoidance by the trustee in bankruptcy as preferential transfers. W hether a 
transfer was in the "ordinary course" requires a consideration of the pattern of 
payments or secured transactions engaged in by the debtor and the insider prior to 
the transfer challenged under Sec. 34.41.040(b). See Tait & Williams, Bankruptcy 
Preference Laws: The Scope of Section 547(c)(2), 99 Banking L.J. 55, 63-66 (1982). 
The defense provided by paragraph (f)(2) is available, irrespective of whether the 
debtor or the insider or both are engaged in business, but the prior conduct or 
practice of both the debtor and the insider-transferee is relevant.

Paragraph (f)(3) is new and reflects a policy judgment that an insider who has 
previously extended credit to a debtor should not be deterred from extending further 
credit to the debtor in a good faith effort to save the debtor from a forced liquidation 
in bankruptcy or otherwise. A similar rationale has sustained the taking of security 
from an insolvent debtor for an advance to enable the debtor to stave off bankruptcy 
and extricate itself from financial stringency. Blackman v. Bechtel. 80 F.2d 505, 
508-09 (8th Cir. 1935); Olive v. Tvler (In re Chelan Land Co.). 257 F. 497, 5 A.L.R. 
561 (9th Cir. 1919); In re Robin Bros. Bakeries. Inc.. 22 F.S. 662, 663-64 (N.D.III. 
1937); see Dean v. Davis. 242 U.S. 438, 444 (1917). The amount of the present value 
given, the size of the antecedent debt secured, and the likelihood of success for the 
rehabilitative effort are relevant considerations in determining whether the transfer 
was in good faith.

Sec. 34.41.080. This section makes it clear that failure to take action within 
the statutory time limits bars the right of action.

OFFICIAL COMMENTARY

(1) This section is new. Its purpose is to make clear that lapse of the statutory 
periods prescribed by the section bars the right and not merely the remedy. See 
Restatement of Conflict of Laws 2d § 143 Comments (b) & (c) (1971). The section 
rejects the rule applied in United States v. Gleneagles Inv. Co.. 565 F.S. 556, 583 
(M.D.Pa. 1983) (state statute of limitations held not to apply to action by United 
States based on Uniform Fraudulent Conveyance Act).

(2) Statutes of limitations applicable to the avoidance of fraudulent transfers 
and obligations vary widely from state to state and are frequently subject to
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uncertainties in their application. See Hesson, The Statute of Limitations in Actions 
to Set Aside Fraudulent Conveyances and in Actions Against Directors by Creditors 
of Corporations, 32 Cornell L.Q. 222 (1946); Annos., 76 A.L.R. 864 (1932), 128 
A.L.R. 1289 (1940), 133 A.L.R. 1311 (1941), 14 A.L.R.2d 598 (1950), and 100 
A.L.R.2d 1094 (1965). Together with Sec. 34.41.050, this section should mitigate the 
uncertainty and diversity that have characterized the decisions applying statutes of 
limitations of actions to fraudulent transfers and obligations. The periods prescribed 
apply, whether the action under this Act is brought by the creditor defrauded or by 
a purchaser at a sale on execution levied pursuant to Sec. 34.41.060(b) and whether 
the action is brought against the original transferee or subsequent transferee. The 
prescription of statutory periods of limitation does not preclude the barring of an 
avoidance action for laches. See Sec. 34.41.090 and the accompanying comment, 
infra.

Sec. 34.41.090. This section provides that other applicable principles of law 
supplement the provisions of this chapter.

OFFICIAL COMMENTARY

This section is derived from § 11 of the 1918 Act and § 1-103 of the Uniform 
Commercial Code (AS 45.01.103). The section adds a reference to "laches" in 
recognition of the particular appropriateness of the application of this equitable 
doctrine to an untimely action to avoid a fraudulent transfer. See Louis Dreyfus 
Corp. v. Butler. 496 F.2d 806, 808 (6th Cir. 1974) (action to avoid transfers to 
debtor’s wife when debtor was engaged in speculative business held to be barred by 
laches or applicable statutes of limitations); Cooch v. Grier. 30 Del.Ch. 255. 265-66, 
59 A.2d 282, 287-88 (1948) (action under the Uniform Fraudulent Conveyance Act 
held barred by laches when the creditor was chargeable with inexcusable delay and 
the defendant was prejudiced by the delay).

Sec. 34.41.100. This section is the standard statement of the purpose of a 
uniform law and serves as a guide to courts that may be interpreting the law.

Sec. 34.41.110. This section sets out the definitions for the chapter.

OFFICIAL COMMENTARY

(1) The definition of "affiliate" is derived from § 101(2) of the Bankruptcy
Code.

(2) The definition of "asset" is substantially to the same effect as the definition 
of "assets" in § 1 of the 1918 Act. The definition in this Act, unlike that in the earlier 
Act, does not, however, require a determination that the property is liable for the 
debts of the debtor. Thus, an unliquidated claim for damages resulting from personal
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injury or a contingent claim of a surety for reimbursement, contribution, or 
subrogation may be counted as an asset for the purpose of determining whether the 
holder of the claim is solvent as a debtor under Sec. 34.41.010, although applicable 
law may not allow such an asset to be levied on and sold by a creditor. Cf. 
Manufacturers & Traders Trust Co. v. Goldman (In re Ollag Construction Equipment 
CorEL), 578 F.2d 904, 907-09 (2d Cir.1978).

Subparagraphs (2)(A) - (C) provide clarification by excluding from the term 
not only generally exempt property but also an interest in a tenancy by the entirety 
in many states and an interest that is generally beyond reach by unsecured creditors 
because subject to a valid lien. This Act, like its predecessor and the Statute of 13 
Elizabeth, declares rights and provides remedies for unsecured creditors against 
transfers that impede them in the collection of their claims. The laws protecting valid 
liens against impairment by levying creditors, exemption statutes, and the rules 
restricting leviability of interest in entireties property are limitations on the rights and 
remedies of unsecured creditors, and it is therefore appropriate to exclude property 
interests that are beyond the reach of unsecured creditors from the definition of 
"asset" for the purposes of this Act.

A creditor of a joint tenant or tenant in common may ordinarily collect a 
judgment by process against the tenant’s interest, and in some states a creditor of a 
tenant by the entirety may likewise collect a judgment by process against the tenant’s 
interest. See 2 American Law of Property 10, 22, 28-32 (1952); Craig, An Analysis 
of Estates by the Entirety in Bankruptcy, 98 Am.Bankr. L.J. 255, 258-59 (1974). The 
leviable interest of such a tenant is included as an asset under this Act.

The definition of "assets" in the 1918 Act excluded property that is exempt 
from liability for debts. The definition did not, however, exclude all property that can 
not be reached by a creditor through judicial proceedings to collect a debt. Thus, it 
included the interest of a tenant by the entirety although in nearly half the states such 
an interest can not be subjected to liability for a debt unless it is an obligation owned 
jointly by the debtor with the debtor’s cotenant by the entirety. See 2 American Law 
of Property 29 (1952); Craig, An Analysis of Estates by the Entirety in Bankruptcy, 
48 Am.Bankr.LJ. 255, 258 (1974). The definition in this Act requires exclusion of 
interests in property held by tenants by the entirety that are not subject to collection 
process by a creditor without a right to proceed against both tenants by the entirety 
as joint debtors.

The reference to "generally exempt" property in subparagraph (2)(B) 
recognizes that all exemptions are subject to exceptions. Creditors having special 
rights against generally exempt property typically include claimants for alimony, taxes, 
wages, the purchase price of the property, and labor or materials that improve the 
property. See Uniform Exemptions Act § 10 and the accompanying Comment. The 
fact that a particular creditor may reach generally exempt property by resorting to
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judicial process does not warrant its inclusion as an asset in determining whether the 
debtor is insolvent.

Since this Act is not an exclusive law on the subject of voidable transfers and 
obligations (sec comment (8) to Sec, 34.41.030, supra), it does not preclude the 
bolder of a claim that may be collected by process against property generally exempt 
as to other creditors from obtaining relief from a transfer of such property that 
hinders, delays, or defrauds the holder of suer, a claim. Likewise the holder of an 
unsecured claim enforceable against tenants by the entirety is not precluded by the 
Act from pursuing a remedy against a transfer of property held by the entirety that 
hinders, delays, or defrauds the holder of such a claim.

Nonbankruptcy law js the law of a state or federal law that is not part of the 
Bankruptcy Code, Title 11 of the United States Code. The definition of an "asset" 
thus does not include property that would be subject to administration for the benefit 
of creditors under the Bankruptcy Code unless it is subject under other applicable 
law, state or federal, to process for the collection of a creditor’s claim against a single 
debtor.

(3) The definition of "claim" is derived from § 101(4) of the Bankruptcy Code. 
Since the purpose of this Act is primarily to protect unsecured creditors against trans­
fers and obligations injurious to their rights, the words "claim" and "debt" as used in 
the Act generally have reference to an unsecured claim and debt As the context 
may indicate, however, usage of the terms is not so restricted. See, e.g. paragraphs
(l)(A )(ii) and (8) of this section.

(4) The definition of "creditor" in combination with the definition of "claim" 
has substanu'ally the same effect as the definition of "creditor" under § 1 of the 1918 
Act. As under that Act, the holder of an unliquidated tort claim or a contingent 
claim may be a creditor protected by this A ct

(5) The definition of "debt" is derived from § 101(11) of the Bankruptcy Code.

(6) The definition of "debtor" is new.

(7) The definition of "insider” is derived from § 101(28) of the Bankruptcy 
Code. The definition has been restricted in clauses (A)(iii), (B)(v), and (C)(iv) to 
make clear that a partner is not an insider of an individual, corporation, or 
partnership if any of these latter three persons is only a limited partner. The 
definition of "insider” in the Bankruptcy Code does not purport to make a limited 
partner an insider of the partners or of the partnership with which the limited partner 
is associated, but it is susceptible of a contrary interpretation and one which would 
extend unduly the scope of the defined relationship when the limited partner is not 
a person in contr. ' of the partnership. The definition of "insider" in this Act also
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differs from the definition in the Bankruptcy Code in omitting the reference in 11 
U.S.C, 101(28)(D) to an elected official or relative of such an official as an insider 
of a municipality. As in the Bankruptcy Code (see 11 U.S.C. 102 (3)), the word "in­
cludes" is not limiting, however. See also AS 01.10.040(b). Thus, a court may find 
a person living with an individual for an extended time in the same household or as 
a perm anent companion to have the kind of close relationship intended to be covered 
by the term "insider." Likewise, a trust may be found to be an insider of a 
beneficiary.

(8 ) The definition of "lien" is derived from paragraphs (30), (31), (43), and 
(45) of § 101 of the Bankruptcy Code, which define "judicial lien," "lien," "security 
interest," and "statutory lien" respectively.

(9) The definition of "person" is adapted from paragraphs (28) and (30) of § 
1-201 of the Uniform Commercial Code (AS 45.01.201(29) and (31) in the Alaska 
Statutes), defining "organization" and "person" respectively, and has been modified 
to incorporate by reference those items already provided for in AS 01.10.060.

(10) The definition of "property" is derived from § 1-201(33) of the Uniform 
Probate Code (AS 13.06.050(33) in the Alaska Statutes). Property includes both real 
and personal property, whether tangible or intangible, and any interest in property, 
whether legal or equitable.

(11) The definition of "relative" is derived from § 101(37) of the Bankruptcy 
Code but is explicit in its references to the spouse of a debtor in view of uncertainty 
as to whether the common law determines degrees of relationship by affinity.

(12) The definition of "transfer" is derived principally from § 101(48) of the 
Bankruptcy Code. The definition of "conveyance" in § 1 of the 1918 Act was similarly 
comprehensive and the references in this Act to "payment of money, release, lease, 
and the creation of a lien or incumbrance" are derived from the 1918 Act. While the 
definition in the 1918 Act did not explicitly refer to an involuntary transfer, the deci­
sions under that Act were generally consistent with an interpretation that covered 
such a transfer. See, e.g. Hearn 45 St. Corp. v. Jano. 283 N.Y. 139, 27 N.E.2d 814, 
128 A.L.R. 1285 (1940) (execution and foreclosure sales); Lefkowitz v. Finkelstein 
Trading Corp.. 14 F.Supp. 898, 899 (S.D.N.Y. 1936) (execution sale); Langan v. First 
Trust & Deposit Co.. 277 App.Div. 1090, 101 N.Y.S.2d 36 (4th Dept. 1950), a ffd  302 
N.Y. 932, 100 N.E.2d 189 (1951) (mortgage foreclosure); Catabene v. Wallner. 16 
N.J.Super. 597, 602, 85 A.2d 300, 302 (1951) (mortgage foreclosure).

(13) The definition of "valid lien" is new. A valid hen includes an equitable 
lien that may not be defeated by a judicial lien creditor. See, e.g., Pearlman v. 
Reliance Insurance Co.. 371 U.S. 132, 136 (1962) (upholding a surety’s equitable lien 
in respect to a fund owing a bankrupt contractor).
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legitimate debts. HB 72 is modeled after the uniform law adopted by the National 
Conference of Commissioners on Uniform State Laws. The Attorney General of the 
State of Alaska is in support of this needed legislation.

Alaska law in this area was adopted in 1949 from the state of Oregon and has 
received little legislative attention. Yet, many changes in both state and federal law, 
particularly in the area of bankruptcy, and relationships between creditors and debtors 
have become more complex.

At this time, Alaska law provides that a conveyance of real or personal property will be 
void if it was made "with the intent to hinder, delay or defraud creditors.”
AS34.40.010. The existence of this fraudulent intent is a question of fact and the 
burden of proof is upon the creditor (Summers v. Hagen _  P.2d_, No.3961, May 28, 
1993). This burden of proof can be extremely hard to prove. UFTA would 
eliminate the present Alaskan necessity of finding actual intent by a 
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transferor is obviously transferring assets solely to keep them out of the reach of 
transferor's creditors. UFTA sets out numerous non-exclusive factors to be 
considered by the court when determining if the debtor had "actual intent."

Thirty-two (32) states have adopted UFTA into their laws. Uniformity has 
become not only a question of law between states, but also between state and federal 
law. Without uniformity, credit becomes less available, and the credit mechanism is 
less reliable. The Uniform Fraudulent Transfer Act takes into account the current 
development in both law and practice in creditor-debtor relationships.
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Dear RepresentativeXott:

I respectfully submit this request for hearing on HB72, an act enacting the 
Uniform Fraudulent Transfer Act. The purpose of this act provides creditors with a 
remedy when debtors transfer or hide assets that would otherwise be available to 
satisfy legitimate debts.

Your consideration of this request is appreciated.

Sincerely,

Representative Brian S . Porter, Chair 
House Judiciary Committee
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STATE  O F A LA SKA
1996 L E G IS L A T IV E  SESS ION

F ISC A L  N O TE
B IL L  NO . CSHB 73(HESS)

Revision D ate 
Title: An Act relating to licensure of manicurists.

Department: Commerce and Economic Development 
BRU: Occupational Licensing________________

Sponsor. Representative Brice
Component: Operations

R equestor House HESS COMPONENT SERIAL NO. 1844

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 F Y 0 0 F Y 01 FY 02
PERSONAL SERVICES 5.8 5.8 5.8 5.8 5.8 5.8
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 36.2 4.8 4.8 4.8 4.8 4.8
SUPPLIES 1.0 1.0 1.0 1.0 1.0 1.0
EQUIPMENT I
LAND & STRUCTURES I
GRANTS. CLAIMS i
MISCELLANEOUS I
TOTAL OPERATING 43.0 11.6 11.6 11.6 11.6 11.6

CAPITAL EXPENDITURES

CHANGE IN REVENUES 54.J | 0.0 I 23.2 | 0.0 23.2 I 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts I
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA
Other 1091 Designated PR 43.0 11.6 11.6 11.6 11.6 11.6
TOTAL 43.0 11.6 11.6 11.6 11.6 11.6

Estim ate o f any c u rre n t year (FY 96) cos t: S 

POSITIONS

0.0

FULL-TIME
PART-TIME
TEMPORARY

J

I

ANALYSIS: (Attach a separate page if necessary)

CSHB 73 (H E S S ) e s ta b lis h e s  a licensing  ca te g o ry  fo r  m a n ic u ris ts  to  be re gu la te d  by  th e  B oard o f  B arbers and 
H a ird resse rs . The n u m b e r o f in d iv id u a ls  th a t w o u ld  be a ffe c te d  b y  th e  bill is n o t k n o w n  th e re fo re , a n um b e r 
o f a s s u m p tio n s  are m ade  in th is  fisca l n o te . In fo rm a tio n  o b ta in e d  fro m  th e  B usiness L icens ing  file s  ind ica te 
th e re  are a p p ro x im a te ly  2 9 5  m a n icu re /pe d icu re  sa lons lice n se d  to  d o  business. For th e  p u rp o se s  o f  th is  fisca l 
n o te , w e  have  d o u b le d  th e  n u m b e r (5 9 0 ) assum in g  th a t  m o s t sa lons  w o u ld  have  m o re  th a n  o ne  m a n ic u ris t.
A n  e x p la n a tio n  o f th e  c o s ts  is a tta ch e d .

-------------------------------------------------- 7 7 F ,------------------------------------------------------------------Jennifer Strickler. Administrative Officer.Prepared by:
Division:

Phone: 465-2144
Occupational Licensing

Approved by Commissioner. 
Agency:

W illiam L. Hensley
Commerce and E

V . j* s------
qffiiomic Development

Date: February 16. 1996 

Date: 2 - / k - ? C >

PREPARER TO PROVIDE A LL  DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

Page 1 of 4



FISCAL NOTE
STA TE  OF A LA SKA  B IL L  N O .: C S H B  7 3 (H E S S )
1996 L E G IS L A T IV E  SESS IO N

A N A LY S IS : (Continued)

D E PA R T M E N T  OF C O M M ERC E  A N D  EC O N O M IC  D E V E LO PM E N T  
F ISC A L  N O TE  C A LC U LA T IO N S

P E R S O N A L  S E R V IC E S  S 5 .8

This fiscal note assumes that the duties fo r examination and licensure o f  manicurists w ill require 
dedicated s ta ff time especially in the first year to implement the new requirements. This funding 
assumes reclassifying a present Administrative C lerk position to a Licensing Examiner position to 
help manage the w ork load affected by adding this new category.

T R A V E L  SO.O
N o  travel is anticipated.

C O N T R A C T U A L  S E R V IC E S  $ 36 .2
Contractual Services are based on the follow ing costs -

1 Examinations: S32.5 
Examination costs at $55 per candidate x 590  candidates.
(Note: Exam candidates pay the State for the cost o f the 
examination. In turn, the State pays the examination 
agency for use o f its examinations. This is considered to 
be a pass-through cost.) A fter the first year, the assumption 
is made that at least 20  applicants w ill take the examination 
each year at a cost o f  S 1.1 (2 0  x $55 ).

Exam Facilities: $0 .5
Examination facility rentals: one day exams at $125 per site x
2 sites =  $250 x 2 exams per year = S500.

Proctor Fees: $0 .6
Based on one-day exams, 8 hours per day, given in Anchorage 
and Fairbanks, at least two times per year by two proctors at 
each site. The proctor fee is $10 per hour x 8 hrs. = $80  x 2 
proctors = 160 x 2 sites = $320 x 2 exams per year = $640 .
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Continuation o f  C SH B  7 3 (H E S S ) Fiscal Note

Regulations: S1 .2
- One public notice printed in three newspapers, estimated at 
$ 2 0 0  per paper x  3 = $600
- Printing o f  regulations consisting o f  6  pages, back-to-back, at 
$12  per 100 x 6 pages = $72 x 6 .0  (to  produce 600  copies) =  $432
- Postage fo r  6 00  pieces x .32 = $192

Daily Communication Costs: $1 .0

Printing Costs: $ 0 .4
- Applications and other forms will be needed to implement the 
licensing requirements. A  large supply will be required fo r  the 
initial mailing and to have forms available in each division office in 
Juneau, Anchorage, and Fairbanks. Assuming application forms are 
at least 3 pages, back-to-back, at $12  per 100 x 3 pages = $36 x 10 
(to  produce 1,000 copies) = $360

A fte r the first year, it is anticipated that costs associated with the examinations will drop as 
explained above.

S U P P L IE S  $ 1.0

T O T A L : $  43 .0

R E V E N U E /F U N D  S O U R C E : In accordance with AS 08 .01 .065 , all licensees are required to 
pay the costs o f  regulating their profession. The revenue generated from  fees are labeled 
Designated Program  Receipts.

This fiscal note identifies the additional expenses the division expects as a result o f  licensing 
manicurists. It does not describe the existing division resources which may be used to support 
licensing o f  manicurists and then charged to licensees. F o r example, the division’ s regulations 
specialist, complaint investigators, Department o f  Law  attorneys, and licensing examiners that 
may include manicurists projects into their work. Manicurists licensing fees w ill be adjusted to 
cover these costs as will the fees o f  other occupations whose services may change as a result o f  
licensing manicurists.

T o  deteimine the projected annual cost per licensee, 590  licensed manicurists are assumed. Only 
D irect costs arc shown on the fiscal note. T o  calculate the Board o f  Barbers and Hairdressers 
indirect costs and Administrative indirect costs, 5 90  manicurists are added to the 3 ,698  barber and 
hairdresser licensees and divided into the total F Y  95 indirect costs ($ 7 5 ,3 4 0  Barber and 
Hairdresser Indirect divided by 4 ,288  = $17 .57 , $ 117 ,500  Administrative Indirect divided by 
4 ,2 8 8  = $27 .41 ).
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This fiscal note assumes that manicurists license fees w ill cover on ly the direct regulatory costs fo r 
the start-up year, F Y  97 ; and both direct and indirect costs fo r  F Y  98 and beyond. Administrative 
mdirect costs charged to other programs will be reduced to offset the manicurists’ contribution.

Therefore, the manicurist license fee fo r F Y  97  is projected to be:

$ 37 .55 Direct Costs fo r F Y  9 7  & F Y  98 
$ 17.57 B oard  o f  Barbers &  Hairdressers Indirect Costs fo r F Y  98 
$ 27.41 Administrative Indirect Costs fo r F Y  98 
$ 8 2 .5 3  

+ $ 55 .00  Examination Fee 
$ 137.53 TO TA L

590 Manicurists x $137 .53  F Y  97 Fee = $ 8 1 ,1 42 .7 0
Indirect Costs reduced to other programs = - 26 .5 3 8 .2 0
Increased Designated Program  Receipts $ 5 4 ,6 04 .5 0

The manicurists fee in F Y  98 and beyond is projected to be higher than F Y  97 because the
manicurists w ill have to cover both years o f  indirect costs instead o f  just one year.

Continuation of CSHB 73(HESS) Fiscal Note
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CS F O R  H O U SE  BELL  N O . 7 3 (H E S )

IN  TH E  LEG ISLA TURE  OF TH E  STATE OF A LA SKA

N INETEENTH  LEG ISLA TU RE  - SECOND SESS ION

B Y  T H E  H O U S E  H E A L T H , E D U C A T IO N  A N D  S O C IA L  S E R V IC E S  C O M M IT T E E

O ffe re d :
Referred:

S p o n s o r s ) :  R E P R E S E N T A T IV E  B R IC E
A BELL 

F O R  AN A C T  E N T IT L E D  

"A n  Act re la ting  to licensure o f  m an icurists ."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A SK A :

* Sec tion  1. AS 08 .1 3 .0 3 0  is amended to read:
Sec. 08 .13 .030 . POW ERS A N D  DUT IES  OF TH E  B O A R D , (a ) The board 

shall exercise general control over the vocations o f  barbering, hairdressing, 
m an icu ring , and cosmetology.

(b ) The board shall
(1 ) examine applicants and approve the issuance o f  licenses and permits

to practice;
(2 ) authorize the issuance o f  licenses fo r schools o f barbering, 

hairdressing, m an icu ring , and cosmetology.
(c ) The board may

(1 ) suspend o r revoke a license or permit;
(2 ) on its own motion o r upon receipt o f  a written complaint, conduct 

hearings and request the Department o f  Commerce and Econom ic Development to
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investigate the practices o f  a person, shop, o r school invo lved in the practice o r 
teaching o f  barbering, hairdressing, m an icu ring , o r cosm eto logy;

(3 ) adopt regulations or do any act necessary to cany out the provisions 
o f  this chapter.

* Sec. 2 . AS 0 8 .1 3 .0 4 0  is amended to read:
Sec. 0 8 .1 3 .0 40 . M EET IN GS A N D  EXA M IN A T IO N S . The board shall meet 

as often as necessary to conduct its business. It shall conduct separate exam inations 
covering each fie ld  o f  practice: barbering, hairdressing, m an icu ring , and cosmetology. 
Examinations shall be given at least twice in every year fo r  each fie ld  o f  practice fo r  
which applications fo r  licensure are pending. An applicant may take an exam ination 
in more than one fie ld  during the same testing session.

* Sec. 3 . AS 0 8 .1 3 .0 7 0  is amended to read:
Sec. 0 8 .1 3 .0 7 0 . L IC EN SE  RE Q U IR E D . A person may not

(1 ) practice barbering, hairdressing, m an icu ring , o r cosm eto logy 
without a license, temporary permit, o r student permit unless exempted under 
AS 0 8 .1 3 .1 6 0 (d );

(2 ) practice barbering, hairdressing, m anicuring , o r cosmetology except 
in a shop o r school licensed under this chapter unless exempted under AS 08 .13 .160 (d ) 
o r permitted under AS 08 .13 .1 60 (e );

(3 )  open o r conduct a school o f  barbering, hairdressing, m an icu ring . 
o r cosmetology without a license;

(4 )  teach in a school o f  barbering, hairdressing, m an icu ring , o r 
cosmetology, o r supervise an apprentice without an instructor’ s license;

(5 )  operate a shop in violation o f  AS 0 8 .1 3 .1 2 0 ;
(6 )  perm it an employee o r  other person being supervised who is not 

exempted under AS 08 .1 3 .1 6 0 (d ) to practice barbering, hairdressing, m an icu ring , o r 
cosmetology without a license, temporary permit, o r student permit;

(7 ) permit the use o f the person’s license, temporary permit, o r student 
permit by another person;

(8 ) obtain o r attempt to obtain a license, temporary perm it, o r student 
permit by fraudulent means.
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Sec. 4 . AS 08 .13 .080  is amended to read:
Sec. 08 .13 .080 . Q U A L IF IC A T IO N S  O F  A PPL ICA N TS . An applicant fo r  | 

exam ination must
(1 ) have successfully completed a ll courses that a school with a 

curricu lum  in barbering approved by the board is required to teach in o rder to be 
licensed under AS 0 8 .1 3 .1 1 0  i f  applying fo r a license to practice barbering;

(2 ) have successfully completed a ll courses that a school with a 
curricu lum  in hairdressing approved by the board is required to teach to be licensed 
under AS 08 .13 .1 10  i f  applying for a license to practice hairdressing;

(3 ) have successfully completed all courses that a school with a 
curricu lum  in cosmetology approved by the board is required to teach in o rder to be 
licensed under AS 0 8 .1 3 .1 1 0  i f  applying fo r a license to practice cosmetology;

(4 ) have successfu lly com pleted a ll courses that a schoo l w ith a 
cu rr ic u lum  in m an icu ring  approved by the boa rd  is requ ired  to teach in o rd e r  to 
he licensed under AS 08 .13 .110  i f  app ly ing  fo r  a license to practice m an icu rin g ; '

£5} have served an apprenticeship under AS 08 .13 .082 ;
(6 ) [ (5 ) ]  specify the fie ld  o f  practice in which the applicant intends to 

teach and have held a license to practice in the fie ld  fo r three years o r have held a 
license in the fie ld fo r  one year and have completed 600  hours o f  student training as 1 
an instructor in the fie ld  o f  practice from  a licensed school with a curriculum approved 1I
by the board i f  applying fo r  a license as an instructor, o r

(7 ) [ (6 ) ]  have completed a combination o f  course w o ik  and 
apprenticeship acceptable to the board.

Sec. 5 . AS 08 .13 .082  is amended by adding a new subsection to read:
(d ) The period o f  apprenticeship required to qualify an applicant fo r a license 

to practice manicuring is 350  hours. The apprenticeship may only be served in a shop 
approved by the board. The apprenticeship may not be completed in less than six 
months from  the date o f  its commencement and must be completed in not more than 
one year from  the date o f its commencement.

Sec. 6 . AS 08 .13 .1 00 (b ) is amended to read:
(b ) A license shall state the areas o f  practice (barbering. hairdressing,
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1 m an icu ring , cosmetology, o r  any combination) that the practitioner is qua lified to
2  perform .
3 * Sec. 7 . AS 08 .1 3 .1 0 0 (c ) is amended to read:
4  (c ) The board may by regulation create areas o f  limited professional licensing
5  in the fie ld  o f  cosmetology [, EXCEPT THAT TH E  BO A R D  M A Y  N O T  R E S T R IC T
6 O R  O TH E RW ISE  R E G U LA T E  THE PRACT ICE  OF M A N IC U R E  O R  P E D IC U R E ]
7  . Any lim itation shall be stated on the license.
8 * Sec. 8 . AS 08 .1 3 .1 0 0 (d ) is amended to read:
9 (d ) A  person hold ing a current valid license from  a board o f  barbering,

10 hairdressing, m an icuring , o r cosmetology in another state is entitled to a license under
11 this chapter without exam ination in this state. An application must include [:]
12  (1 ) p ro o f o f  a valid license issued by another licensing ju risd ic tion ;
13 (2 ) p ro o f o f  completed training, testing* and working experience that
14 the board finds to meet the minimum requirements o f  the state; and
15 (3 ) payment o f  a credential investigation fee.
16 * Sec. 9. AS 08 .1 3 .1 1 0  is amended to read:
17 Sec. 08 .13 .110 . SC H O O L  L ICEN SE . The board shall adopt regulations fo r
18 the licensing o f  schools o f  barbering, hairdressing, m an icuring , and cosmetology. The
19 regulations must include details o f  the curriculum , minimum hours o f  instruction,
20  physical condition o f the facilities, and financial responsibility o f  the owner.
21  * Sec. 10 . AS 08 .1 3 .1 6 0 (d ) is amended to read:
22  (d ) The licensing and permit provisions o f  this chapter do not app ly to
23 (1 ) a person practicing barbering, hairdressing, m an icu rin g , o r
24  cosmetology in a community having a population o f  less than 1,000 peop le that is not
25 within 25 miles o f a community o f more than 1,000 people and who uses on ly
26  chemicals available to the general public;
27  (2 ) a shampoo person;
28 (3 ) a licensed health care professional;
29  (4 ) a person licensed by another licensing jurisd iction in a fie ld  o f
30  practice licensed by this chapter while demonstrating techniques or products to persons
31 holding licenses or permits under this chapter.
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*  Sec. 11 . AS 0 8 .1 3 .1 7 0  is amended to read:
Sec. 0 8 .1 3 .1 7 0 . T E M PO R A R Y  PE RM IT S . The department sha ll issue a 

temporary perm it to an applicant fo r licensing who holds a license to practice as a 
barber, hairdresser, m an ic u r is t  o r cosmetologist in another state. The perm it is va lid  
until the board either issues a permanent license o r rejects the application. The board 
sha ll act on an application within six months.

* Sec. 12 . AS C.o . i j . 180 is amended to read:
Sec. 0 8 .1 3 .180 . ST U D E N T  PERM ITS . A  person attending a licensed schoo l 

o f  barbering, hairdressing, m an icu ring , o r cosmetology, and a person apprenticed to 
a licensed instructor in a shop approved by the board shall obtain a student perm it. 
A  student perm it to practice barbering or hairdressing is valid fo r two years. A  student 
permit to practice m an icu ring  o r  cosmetology is valid fo r one year. A student permit 
may not be renewed, but, upon application, the board may issue a new perm it to the 
same person, o r extend an expired permit to the date o f  the next scheduled 
exam ination. C redit earned under an expired student permit may be transferred to a 
new permit as determined by the board.

* Sec. 13 . AS 0 8 .1 3 .1 8 5 (a ) is amended to read:
(a ) The Department o f  Commerce and Econom ic Development sha ll set fees 

under AS 0 8 .0 1 .0 6 5  fo r in itia l licenses and renewals fo r the fo llow ing :
(1 ) schools;
(2 ) school owners;
(3 ) instructor;
(4 )  shop owner,
(5 )  practitioner o f  barbering;
(6 ) practitioner o f  hairdressing;
(7 ) p r a c titione r o f  m an icu ring ;
(8 ) practitioner o f  cosmetology;
(9 ) [ (8 ) ]  temporary permit;
(1 0 ) [ (9 ) ]  student permit.

* Sec. 14 . AS 0 8 .1 3 .1 9 0  is amended to read:
Sec. 08 .13 .190 . FA ILU R E  TO  POSSESS A  LICENSE O R PERM IT . A  person
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who practices barbering, hairdressing, m anicuring, o r cosmetology, o r operates a shop, 
o r operates a schoo l o f  barbering, hairdressing, m an icu ring , o r cosm eto logy, o r 
teaches in a schoo l o f  barbering, hairdressing, m an icu ring , o r cosmetology, without 
a license, temporary permit, o r student perm it and who is not exempt under 
AS 0 8 .1 3 .1 2 0  o r  under AS 08 .13 .160 (d ) is guilty o f  a class B  misdemeanor.

* Sec. 15. AS 0 8 .1 3 .2 1 0  is amended to read:
Sec. 0 8 .1 3 .2 1 0 . H EA LTH  AND SA N IT A R Y  C O N D IT IO N S . Health and 

sanitary conditions in shops and schools o f barbering, hairdressing, m an icu ring , and 
cosmetology sha ll be supervised by the Department o f  Environmental Conservation.

* Sec. 16 . AS 0 8 .1 3 .2 2 0 (6 ) is amended to read:
(6 )  "instructor" means a person who teaches barbering, hairdressing, 

m an icu ring , o r cosmetology in a school or who supervises an apprentice;
*  Sec. 17. AS 0 8 .1 3 .2 2 0 (7 ) is amended to read:

(7 )  "practitioner" means a person licensed to practice bartering , 
hairdressing, m an icu ring , o r cosmetology under this chapter;

* Sec. 18 . AS 0 8 .1 3 .2 2 0 (9 ) is amended to read:
(9 ) "shop" is an establisliment operated fo r the purpose o f  engaging in 

barbering, hairdressing, m an icu ring , or cosmetology.
*  Sec. 19 . AS 0 8 .1 3 .2 2 0  is amended by adding a new paragraph to read:

(1 0 ) "manicuring" means cutting, trimming, polishing, coloring, tinting, 
cleansing, a ffix ing material by artificial means fo r the addition to o r extension o f  the 
natural nail, o r otherwise treating the nails o f the hand or foot o r massaging, cleansing, 
treating, o r beautifying the hands or feet perfoimed fo r cosmetic purposes and not fo r 
the treatment o f  disease o r physical o r menial ailments.

* Sec. 20 . T R A N S IT IO N A L  PR O V IS IO N , (a) Notwithstanding the other provisions o f  
this Act, a person qualifies fo r a license to practice manicuring i f the person

(1 ) applies fo r the license within 150 days after the effective date o f  this Act;
(2 ) presents evidence satisfactory to the board that the person practiced 

manicuring fo r compensation fo r at least 350 hours during the 12 months immediately 
preceding the effective date o f  this Act;

(3 ) passes a manicuring examination conducted by the B oard  o f  Barbers and
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Hairdressers before applying under this section; and
(4 ) pays the required fees fo r  exam ination and licensure.

(b ) Notwithstanding other provisions o f  this Act, a person also qualifies fo r  a license to 
practice manicuring i f  the person

(1 ) applies fo r  the license within 150 days after the effective date o f  this Act;
(2 ) held a license issued under AS 08.13 before the effective date o f  this Act that 

is valid on the effective date o f  this Act; and
(3 ) pays the required fee.

(c ) Notwithstanding other provisions o f  this Act, a person qualifies fo r an instructor’ s 
license to teach manicuring o r to supervise an apprentice manicurist i f  the person

(1 ) applies fo r  the license wiihin 150 days after the effective date o f this Act;
(2 ) held an instructor’ s license fo r any fie ld issued under AS 08 .13  before the 

effective date o f  this Act that is valid on the effective date o f  this Act; and
(3 ) pays the required fee.

(d ) Notwithstanding other provisions o f this Act, a person who, on the effective date o f 
this Act, holds a valid

(1 ) instructor’ s license issued under AS 08.13 may teach manicuring or supervise 
an apprentice manicurist without an instructor’ s license in the fie ld  o f manicuring until 180 days 
after the effective date o f  this Act;

(2 ) license to practice barbering, hairdressing, o r cosmetology issued under 
AS 08 .13  may practice manicuring without a license to practice manicuring until 180 days after 
the effective date o f  this Act.

(e ) Notwithstanding other provisions o f  this Act, a person may practice manicuring 
without a license issued under AS 08.13 until 180 days after the effective date o f this Act i f  the 
person files with the Board o f  Barbers and Hairdressers, within 30 days after the effective date 
o f  this Act, a written notice o f  intent to apply fo r a license under (a ) o f  this section.
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Memo
To: George
From: Joan
Date: February 23, 1996
Re: Testim ony for M anicurists

From Richard Charles Hair Studios 
203 East 5th Ave 
Anchorage 99501; 274-5767

Called in strong support of HB 73:

Lisa Gillespie
WA State Licensed Aesthetician 
Manicurist, Hair Stylist

Richard Wray 
Owner, operator
licensed hair stylist, instructor, state board examiner



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 27 , 1996

S U B JE C T :

T O :

F R O M :

C SH B  7 3 (L& C ) (Manicuring)

Representative Pete Kott
Attn: George D ozie r n.

Terri Lauterbach 
Legislative Counsel \  *

Enclosed is the CS you requested fo r the Labor and Commerce Committee,

In order to add clarity to the amendment made by the committee, 1 have slightly restructured 
the definition o f  "manicuring" at the bottom o f  page 6 by using new paragraphing to separate 
"massage treatment" from  the phrase "so le ly  fo r . . Thi s is intended to implement the 
committee's intent, as explained to me by your staff, that a ll massage treatment is exempt 
from  licensing, regardless o f  its purpose.

I hope this restructuring is acceptable to the committee. Please let me know  i f  it is not.

TM L :g lc  
95 -1 28 .g lc

Enclosure
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Lauterbach

2/26/96

A M E N D M E N T

O FFE R E D  IN  TH E  H O USE  
TO : C SH B  73 (H ES )

1 Page 6, lines 20  - 24 :
2  Delete a ll material and insert:
3 " (1 0 ) "manicuring"
4 (A ) means, fo r a fee, to
5 ( i ) cut, trim, polish, co lo r, tint, o r cleanse a natural o r
6 artificial nail;
7 (i i ) a ffix  material by artificial means to a natural nail
8 fo r the addition to o r extension o f  the natural nail;
9 (i i i ) massage, cleanse, treat, or beautify the hands o r

10 feet fo r cosmetic purposes; or
11 (iv ) otherwise treat the nails o f the hand o r foo t except
12 as provided in (B ) o f  this paragraph;
13 (B) notwithstanding (A ) o f  this paragraph, does not include
14 massaging, cleansing, treating, or beautifying the hands c r feet so le ly  fo r  the
15 treatment o f  disease or physical or mental ailments."

- 1 -



119 N. Cushman, Ste. 205 
Fairbanks, AK 99701 

907-456-7423 / F ax : 451-9293 
While in JuneauRepresentative Tom Brice

ALASKA STATE LEGISLATURE
907-465-3466

S p o n s o r  S ta te m e n t 

C S H B  73 (H E S S ) 

L ic e n s u re  o f  M a n ic u r is ts

T h e  p rac tic e  o f  m a n ic u r in g  in v o lv e s  the use o f  t o o ls  a n d  ch em ica ls  w h ich , 
w h en  used  in c o r re c t ly  o r  im p r o p e r ly ,  m ay  be d a n g e ro u s  a n d  c o n s titu te  a 
h e a lth  th re a t  to  c o n s u m e rs . T h e  p ra c tic e  o f  m a n ic u re  is c o m p le te ly  
u n reg u la te d  in  A la sk a , o n e  o f  o n ly  e ig h t sta tes w ith  n o  o v e rs ig h t  in  th is area . 
O v e r  the y ea rs  the le g is la tu re  has re c o g n ized  and  acted  o n  the n eed  to o ve rsee  
the p rac tice  o f  v oc a tion s  w h e re  the h ea lth , sa fe ty , a n d  w e lfa re  o f  the p u b lic  a re 
a t s ta k e , in c lu d in g  s im i la r ly  s itu a te d  v o c a t io n s  s u c h  a s  b a rb e r in g  a n d  
c o sm e to lo g y .

T h e  b i l l w o u ld  s im p ly  a d d  m an ic u r in g  to  the lis t  o f  v o c a tio n s  c o n t ro lle d  b y  
the B o a rd  o f  B a rb e rs  a n d  H a ird re s s e rs . C SH B  73 (H E S S ) w o u ld  e m p ow e r the 
B o a rd  w ith  the d u t ie s  a n d  re s p o n s ib i li t ie s  re la t in g  to  m an ic u re , in c lu d in g  
is s u in g  e x am in a t io n s , s e tt in g  s ta n d a rd s  a n d  q u a li f ic a t io n s , a n d  a p p ro v in g  
licenses fo r  m an ic u ris ts  in  o rd e r  to  g iv e  the p u b lic  som e  a ssu ran ce  tha t those  
w h o  p ra c tic e  m a n ic u re  h a v e  the  a p p ro p r ia te  e d u c a t io n  a n d  v o c a t io n a l 
t ra in in g  to e n su re  p u b lic  h e a lth  a n d  sa fe ty . T h is  le g is la t io n  a ls o  c on ta in s  a 
t ra n s it io n a l p ro v is io n  d e s ig n e d  to g ra n d fa th e r  lic en se s  to  th o se  w h o  h ave , 
p r io r  to  the e ffe c t iv e  d a te  o f  th is  b i l l ,  a c t iv e ly  e n g ag ed  in  the p ra c tic e  o r  
teach ing  o f  m an ic u re  and  h o ld  p ro p e r  e d u ca t io n a l a n d  p ra c tic a l c re d en tia ls . 
T he  B oa rd  o f  B a rb e rs  a n d  H a ird re s s e rs , as w e ll as m em be rs  o f  the b a rb e rin g  
a n d  h a ird re s s in g  v o c a t io n , h a v e  lo n g  re c o g n iz e d  the  n e ed  to  re g u la te  th is 
aspect o f  th e ir in d u s try .

C S H B  73  (H E S S ) a l lo w s  f o r  re a s o n a b le  c o n t ro l o f  a v o c a t io n  th a t c a r r ie s  
s e r io u s  p u b lic  h e a lth  im p lic a t io n s , th u s  g iv in g  the B o a rd  o f  B a rb e rs  and  
H a ird re s s e rs  the a b i lity  to  a d d re s s  th is a rea  o f  c on ce rn  and  e n su re  the h ea lth  
a n d  sa fe ty  o f  A la s k a n  c on sum e rs .

- D istrict 30



'  v  119 N. Cushm an, Ste. 205
F airbanks, AK 99701

W r 'M) Representative Tom Brice "“STJSiT"
< ■ .^ 0  ALASKA STATE LEGISLATURE

907-465-3466

M em o ran d u m

D A T E : February 16, 1996

T O : Rep. Pele K o tt, Chair
House Labor and Commerce Committee

F R O M : Rep. Tom  B r i c a ^ j f ^ i

R E : Scheduling C SH B  7 ^ (H E S S ) fo r hearing

I would appreciate you r scheduling C SH B  73 (H ESS ) fo r a hearing before the House 
Labor and Commerce Committee as soon as possible.

CSHB 73 (H ESS ) would simply add manicuring to the list o f  vocations contro lled by the 
Board o f  Barbers and Hairdressers. The b ill would empower the Board with the duties and 
responsibilities o f  issuing examinations and approving licenses fo r manicurists in order to 
give the public some assurance that those who practice manicure have the appropriate 
education and vocational training to ensure public health and safely. This legislation allows 
fo r reasonable control o f  a  vocation that carries public health implications, thus giving the 
Board o f  Barbers and Hairdressers the ability to address this area o f concern and ensure the 
health and safety o f  A laskan consumers.

Accompanying this request is a copy o f  the b ill, sponsor statement and other salient backup 
material. The simplicity o f  the b ill eliminates the necessity fo r  a sectional analysis. Thank 
you fo r your consideration.

— District 30



K~ USE COMMITTEE REPOT~'

(9) F U R T H E R  R E FE R R A LS : Labor &  Commerce
FinanceDate Referred : January 16, 1995 

Date o f  Comm ittee Action:

The H E A LT H . E D U C A T IO N  A N D  SO C IA L  SE R V IC E S  Committee considered: H B 7 3

H O U SE  B IL L  N O . 73  L IC E N S U R E  O F  M A N IC U R IST S

"An Act relating to licensure o f  manicurists."

recom m ends it be rep laced
w ith the fo llow ing  com m ittee substitu te

( ] additional referra l t o _________________
[ j attached amendment(s)

A D O P T S :_________________________________

C . S  - 7 3
1 . \  the same title
i R e s ) [ ] a new title

Committee

_______________________________ Letter o f Intent

A TTA C H ES  N EW  F ISCA L N O TE (s ): (Dep0 A PPRO V ES  PR E V IO U S : (D ep V D ili)

1 / ]  fisca l note(s) C +  € -1 ) [ ] fiscal note(s)

| ] zero fiscal note(s) [ ] zero fiscal note(s)



States Participating 
In National Testing

(ft* of June 1092)

Bulo
Cosmetology
Alabama
Alaska
Arizona
Delaware
Districted Columbia
G BOfflla
Guam
Idaho
Illinois
Indiana
Kansas
Louisiana
Maine
Maryland
Ml«l*'!ppl
Missouri
Montana
Nebraska
Nevada
New Hampshire 
New Jersey 
New Mexico 
North Carolina 
North Dakota 
Ohio
Oklahoma 
Pennsylvania 
Rhode Island 
South Carolina 
South Dakota 
Tennessee 
Vermont 
Virginia 
West Virginia

Instructors
Alabama
Alaska
Arizona
Delaware
District of Columbia
Georgia
Guam
Idaho
Indiana
Louisiana
Malna
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada
New Hampshire 
New Mexico 
North Carolina 
North Dakota 
Oklahoma 
Pennsylvania 
Rhode Island 
South Caroina 
Tennesseo 
Texas 
Virginia 
West Virginia

Manicurists
Alabama
Arizona
Arkansas
Delaware
Dfslrtct ol Columbia
Georgia
Idaho
Indiana
Kansas
Louisiana
Maine
Maryland
Mississippi
Missouri
Montana
Nevada
New Hampshire 
New Jersey 
New Mexico 
North Carolina 
Ohio
Oklahoma 
Pennsylvania 
Rhode Island 
South Carolina 
Tennessee 
Toxno 
Vermont 
Virginia 
West Virginia

Managers
District ol Cokimbla 
North Dakota 
Pennsylvania

Eethetlclans
Alabama
Alaska
Arizona
Arkansas
Delaware
District of Columbia
Georgia
Idaho
Illinois
Indiana
Louisiana
Maine
Maryland
Mississippi
Nebraska
Nevada
New Mexico
Ponneylvonlo
Rhode Island
South Carolina
Tennessee
Vermont
Wisconsin

Elect rology
Idaho
Kansas
Montana
Nevada
New Mexico
Ohio
Utah

States having 
Licensed 

Manicurists
■u t* Hour*

Alabama 300
Ancona 300
Arkansas 360
California 350
Colorado 350
Delaware 260
Dl strict ot Columbia 125
Florida 120
Georgia Nona'
Hawaii 350
Idaho 300
Indiana 300
Iowa 40
Kansas 350
Kentucky 300
Louisiana 600
Maine 200
Maryland 100
M sm chu satis 100
Michigan 300
Mlnnasota 350
Mfsaistippl 260
Missouri 360
Montana 360
Nevada 500
Nsw Hampshire 160
l<iew Jersey 200
New MsxJoo 600
North Canrfna 1S0
North Dakota 350
Ohio 200
Oklahoma 300
Oregon 350
PermsyNanla 200
Rhode Island 300
Soutfi Carolina 300
Tonnostse 300
Taxs* 2 CO
Virginia 160
Vermont 160
Washington 600
Wast Virginia 400
Wisconsin 300
Wyoming 360

Total fo r 44 States
t—Non* 

1—40 hour* 
2 -1 00  hour* 
I—120 hour* 
1—1281 lour* 
4 — ISO  hour*

4—200 hour*
J—250 hour* 

11— dOOliOur*11—dSClhoun 1—400(tcuw 
4—000 hour*

9074524684 P. 10
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Looking Good While Playing Safe
by Paula Kurtzweil

ith the ease that com es from  
years o f  practice , Ju lie  Le , o f  N ails R  Us 
in A lexand ria , Va., sets ou t to rem ake 
custom er N ata lie  H a rr is ’ na ils . She 
bu ffs , fi le s , snips, c lip s , sm ooths, and 
then, w ith a nod from  H arris , paints on 
ruby red po lish .

I t ’ s a process repeated eve ry  day 
th roughout the country as thousands o f  
w om en lik e  H arris— and men. too—  
strive  fo r  beau tifu l na ils . They seek the 
serv ices o f  nail and beauty sa lons o r  
m anicure the ir nails them selves with a 
host o f  nail products ava ilab le  on the 
m arket.

T he  reason , said K im  S iridavong , 
ow n e r o f  N a ils  R  U s, is s im p le : “ E ve ry ­
body wants to lo o k  g ood ."

Bu t ach iev ing that lo o k  is not w ithout 
potentia l hazard . In fections and a lle rg ic

reactions can o c c u r w ith som e na il ser­
v ices and p roducts . S om e  chem ica ls in 
nail p roducts , i f  ingested , are po isonous. 
M any are flam m ab le .

R e ly in g  on na il and beauty sa lons is 
not risk  free , e ither. They use the same 
products , and they m ay present a greater 
risk  lo r  d isea se transm ission .

Federa l and state regu lations he lp  re ­
duce the risk s , but consum ers a lso  need 
to take care  that the ir pursuit o f  beautifu l 
nails ensures h ea lth y  nails.

Growth of an Industry
W ith the increased use o f  nail ser­

vices and p roducts in recent years has 
com e g row in g  conce rn  about safety. A c ­
cord ing  to Nails 1995 F ad  Book, U .S . 
consum ers w ill spend an estimated $ 5 .2  
b illio n  on  nail se rv ices in 1995 , h a lf  a

Above , m anicurist Ju lie  Le 

trims a custom er's cuticle 

area. A t right, she adds the 

fin ish ing  touch— polish.
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