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Revision Date: BILL NO. SB 321

ANALYSIS (cont.l;

Under this bill, this new ITS population could be civilly committed to APl if they met the general commitment criteria that
applies to all APl admissions, i.e., that they are gravely disabled or a danger to themselves or others (no doubt it would be the
latter criteria -- a danger to others - that would be employed to commit the mentally retarded incompetent defendant to API).
This bill requires API to diversify into the provision of care to DD clients versus services to API's historic clientele: patients
experiencing acute psychotic breaks, depression, bi-polar disease, sjicidal or homicidal ideation, and persons with chronic
psychiatric disorders.

While APl presently is required to provide a forensic unit, for the provision of services to persons found incompetent to stand
trial because of a mental illness, it would be inappropriate to house this population together with the new 1ST population
created by this bill. 1ST mentally ill patients are often very volatile, angry, abusive, and assaultive towards unit staff and each
other. 1ST mentally retarded patients, while occasionally aggressive, are also often physically, medically, and emotionally
fragile; these individuals would be especially vulnerable to abuse if housed with the 1ST mentally ill patients. There are two
very good reasons why the State cannot house these two widely differing patient populations together.

First, there are significantly different treatment modalities. API clinical staff work to assist mentally ill 1ST patients to become
competent to stand trial through utilization of individual and group therapies combined with psychotropic medication
treatments. A good portion of these patients will eventually recover sufficiently to be found competent to stand trial. The
mentally retarded patients, adjudged mentally incompetent to stand trial because of a permanent incapacity, not illness, might
well be given appropriate sex offender treatment while committed to API, but otherwise the programming focus would be on
day-to-day residential care.

The second concern, as mentioned above, would be for the safety of the mpntally retarded ISTs. The mentally retarded
defendants would be very vulnerable to physical and mental abuse from the more volatile, unpredictable, and assaultive
mentally ill defendants. Even with adequate staffing, the risk to the mentally retarded would be extreme, no doubt eventually
forcing one or hoth populations to he restricted to their rooms, an unacceptable reversal to maintenance of a therapeutic
environment.

For the above reasons, an additional unit would have to be created for this population. Estimated eventual need (by FY 99) is
fora 10 bed unit, with its own direct care staff, beginning with 10 PFT employees in FY 97 and building to a total of 21 PFT
employees in FY 99 (18 nursing staff to cover three shifts, one Rehabilitation Services staff, one unit program manager, and a
social worker), with an additional cost for supporting hospital functions (i.e., dietary, maintenance, housekeeping and laundry,
medical/lab and pharmacy, patient records). Existing space at APl is not now appropriately configured (in the present five-unit
setting) to accommodate 1o extra beds for this new - mentally incompetent not ill -- population, so remodeling of the present
facility would be required prior to completion of the AP1 2000 project, the replacement facility.

Specific, one-time (FY 97) costs related to project start-up include the following: the provision of capital funds both for a
module ("hospital unit") in the replacement facility (S4.4M)and immediate remodeling and enhancement costs in the existing
facility to accommodate a sixth unit (§135.0) until the replacement facility is open and operating (approximately. May, 1998);
training for staff who will work with the new DD patients; adaptive equipment and furniture (most of which can be utilized in
the replacement facility, as well) to provide care for the patients with developmental disabilities.
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Position Title

Psychiatric Nurse Assistant (PNA) IlI
Time Status Staff Months
5 FTE; 1PTE 66.0

TYPE of EXPENDITURE
Salary

Benefits

Premium Pay

Other
Total Personal Services (100)

100 Travel
200 Contractual

300 Supplies
500 Equipment
Other

Total Cost

FUNDING SOURCE forTOTAL COST
1002 Federal Receipts
1003 GF Match
1004  General Fund
1005  GP/Program Receipts
1037 GF/Mental Health
1007 1/A Receipts
1061 CIP Receipts
Other (

REQUEST for AGENCY:
NEW POSITION BRU:
COMPONENT:

TRARNXS|(0v/6EL

No. of Position  Range/Step Bargaining Unit  Bill No.
6 10B/C GGU
Location Election District
Anchorage 19
AMOUNT  Justification
156.8
74.3 PNA's are required to provide the principal daily
16.5 care, support, and supervision of unit clients.
In the first year we are staffing one PNA
247.6 per shift, seven days per week.
247.6
247.6

Health and Social Services
MH/DD Services
Alaska Psychiatric Institute (311)

Pago: 1 OF 9

Revision pate:

SB 3

FY97

410% @30



Position Title

Nurso |l

Time Status Staff Months
5 FTE; 1 PTE 66.0

TYPE of EXPENDITURE
Salary
Benefits
Premium Pay
Other

Total Personal Services (100)
100 Travel
200 Contractual
300 Supplies
500  Equipment
Other

Total Cost

FUNDING SOURCE forTOTAL COST

1002 Federal Receipts
1003 GP Match
1004  General Fund
1005  GF/Program Receipts
1037 GF/Mental Health
1007 I/A Receipts
1061  C1P Receipts
Other

REQUEST for AGENCY
NEW POSITION BRU
COMPONENT

S11J21IMI XIS t'.v 0/961

No. of Position  Range/Step

Bargaining Unit  Bill No. SB 321

15B/C GGU
Location Election District
Anchorage 19
AMOUNT  Justification
209.0
935 Nurses are required to provide clinical nursing care
27.5 to unit clients as well as to shift supervision to other
unit nursing staff « -assigning tasks, charting, etc.
330.0 In the first year we are staffing one Nurse
per shift, seven days per week.
330.0
330.0

Health und Social Services

MH/DD Services

Alaska Psychiatric Institute (311)

Pao00:2 OF 9

Revision Dato:

FY97

4/10/96 tM 26 PM



SB - 321 Civil comnrtment of a criminal defendant who is found to be mentally
incompetent

e This bill is well intended but doesn’t correct the flaw in th? legal system and that
being the problem of a developmentally disabled person being found “incompetent to
stand trial”.

® Itis inappropriate to place any individual who is not gravely disabled or poses a threat
to themselves or others to be committed to API, developmentally disabled or not.

« This bill has a far wider scope than just the “mentally retarded” sex offenders. It
could be any individual judged “mentally retarded” that commits a crime and is
determined “incompetent to stand trial”. The numbers may be small today, but the
impact on the service delivery system will be great.

» This premise is borne out by the statement of Dr. Sperbeck, Forensic Psychologist for
Department of Corrections who was quoted in the .Anchorage Daily News, April 6,
1996, as saying that a case like this is quite rare: “Of the hundreds of child
molestation cases charged in .Alaska each year, about half a dozen are brought against
developmentally disabled people. Of those, about one defendant per year is
determined to be incompetent to stand trial.” APl does not have a Sex Offender
Treatment Program nor do they have the necessary staff trained to deal with
developmentally disabled individuals. In order to provide these services, additional
resources are required to address staffing, training, and space. This bill, therefore,
would have an adverse fiscal impact on an already stretched budget at APl and would
require an additional capital appropriation.

e The Department believes that the Division o f Alental Health and Developmental
Disabilities can be responsive to the needs of the developmentally disabled sex
offender, or potential sex offender population, through the DD service provider
network.

m

e Community developmental disabilities services have demonstrated over the past five
years that individualized “Wrdp-around Services” provided in the community are
successful and cost effective. Wrap around services for this population would involve
participating in an established specialized Socio-Sexual Skill Training Program,
which includes early intervention training for the younger individuals, relapse
training for offenders and behavioral risk management training.

« With this approach, a DD consumer can be served outside of an institution while
protecting the community.
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e This bill would create an opportunity for the judicial system to solve part of the
correctional systems overcrowding by filling up API with non-mentally ill defendants
who are “incompetent”. Thus resulting in the displacement of the mentally ill, which
the State is mandated to serve.

« A person with mental retardation will not get well. This bill would have the effect of
imposing a perpetual cycle of involuntary commitment and evaluation for an offense
that a non-developmentally disabled person would otherwise receive a specific
sentence, and then, on completion of the sentence, would be released back into the
community without any support system.

» The daily rate at API is $507.82 for Medicaid eligible consumers and $682.00 for
those not Medicaid eligible. Conversely, the community cost would not exceed a daily
rate of $274.00 [Institutionalization, which is a totally inappropriate treatmer*- is at
least 2 1/2 times more expensive than individualized community based ser .. s..

* For all the reasons stated above, the Department of Health and Social Services does
not support this bill as written but due agree that a problem exists. We urge the
legislature to create an interim task force, with representatives from Department of
Corrections, Department of Law and Department of Health and Social Services, to
explore viable solutions.



FISCAL NOTE
SB 32!

STATE OF ALASKA Bill Version
1996 LEGISLATIVE CESSION (S Publish Date:

Revision Date: Dept. Affected: Administration
Title: An Act relating to civil commitment of a criminal defendant ~ BRU: Office of Public Advocacy
who is found to be mentally incompetent. Component Office of Public Advocacy

Sponsor: (SIJudiciary
Reouestor:(S) Judiciary COMPONENT SERIAL NO. 43

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYO0O FY 01 FY 02
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOQUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES c
| CHANGE IN REVENUES ( ) 0 » .1 »a 0 0 0 0

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of anv current vear (FY 96) cost: $ -0-

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
There is no fiscal impact to the Office of Public Advocacy.

Prepared by: Brant McGhee, Public Advocate Phone: (907)274-1684
DivisiomOffice of Public Advocacy Date:

Approved by Commissioner: Mark Bover
Agency: Department ol Administration Date

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution intormation, call the Governor's Legislative Office

Rev: 12/95 PageJ ofJ
m



No. /

FlSCAL NOTE Bill Version: 26 32!

STATE OF ALASKA (S) Publish Date
1996 LEGISLATIVE SESSION

Revision Date: Dept. Affected:; Department of Law
Title: “An Act relating to civil commitment of a criminal BRU: _ Criminal Division
defendant if found to be mentally incompetent.' Component: Criminal Division
Sponsor: Senate Judiciary Committee

Requester: Senate Judiciary Committee COMPONENT SERIAL NO. 2085

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: § 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 47.30.915 to provide for the civil commitment of a criminal defendant who is mentally
incompetent to stand trial on criminal charges. Generally, there are one or two occasions each year where
retardation is so severe that this might occur. A mentally incompetent person committed under the state's civil
commitment laws is initially committed for 30 days, which may be extended to 90 days. Thereafter, a person
may be committed for succeeding periods of 180 days. However, a jury trial is required for each 180 day
commitment. We do not anticipate that there will be a fiscal impact for the Department of Law initially, because
of the low number of occurrences. However, there will be a fiscal impact at some point in the future if persons
committed under the bill's provisions continue to present a danger to others over a long period of time, requiring
repeated 180 day jury trials for an accumulating number of persons.

Prepared by: Richard I. Peques. Director / / q , ,  Phoney 465-3672

Division: Administrative Services Diylisiorv'/ T s, . " / Date:, 4110796
- " TcTrEil _ IMy<f

Approved by Commissioner: Bruce M.Botelho. AttGipey General Date: 4110/96

Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 10/94) 96fisno.xIs/DBR Page 1 of 1






HOUSE COMMITTEE REPORT
Date Referred to Committee: April 28, 1996 FURTHER REFERRALS:

Date of Committee ActioR: 'S 1' H C

The JUDICIARY Committee considered: CSSSS.TR 5(RLS)

CS FOR SPONSOR SUBSTITUTE FOR SENATE JOINT RESOLUTION NO. 5(RLS)
CRIME VICTIMS RIGHTS CONSTIT AMDMT

Supporting an amendment to the Constitution of the United States establishing the rights of victims of crimes.

[ ] the same title
[ j anew title

recommends it be replaced
with the following committee substitute

[ ] additional referral to Committee
f | attached amendment(s)

ADOPTS: Letter of Intent
ATTACHES NEW FISCAL NOTE(s): Op) APPROVES PREVIOUS: (B:0Y8: 1)
[ ] fiscal note(s) [ ] fiscal note(s)

[ ] zero fiscal note(s) [ T zero fiscal note(s)
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104th CONGRESS f *
2d Session i \], MPE’S g 2

Proposing an amendment to the Constitution of the United States to protect
the rights of victims of crime.

IN THE SENATE OF THE UNITED STATES

April 22, 1996

Mr. Kyl (for himself Mrs. Feinstein,Mr. Hatch,and Mr. CRAIG) intro—
duced the following joint resolution; which was read twice and referred
1o the Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United
States to protect the rights of victims of crime.

Resoived by the Senate and House of Representatives
ofthe United States ofAmerica in Congress assembled (two-
thirds of each House concurring therein), That the follow-
ing article is proposed as an amendment to the Constitu*
tion of the United States, whieh shall be valid to all intents
and purposes as part of the Constitution when ratified by
the legislatures of three-fourths of the several States with-
in seven years after the date of its submission for ratifica-

jon;
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“Article —

“SECTION 1. To ensure that the victim is treated with
fairness, dignity, and respect, from the occurrence of a
crime of violence arid other crimes as may be defined by
law pursuant to section 2 of this article, and throughout
the criminal, military, and juvenile justice processes, as
a matter of fundamental rights to liberty, justice, and due
process, the victim shall have the following rights; to be
informed of and given the opportunity to be present at
ever}" proceeding in which those rights are extended to the
accused or convicted offender; to be heard at any proceed-
ing involving sentencing, including the right to object to
a previously negotiated plea, or a release from custody;
to be informed of any release or escape; and to a speedy
trial, a final conclusion free from unreasonable delay, full
restitution from the convicted offender, reasonable meas-
ures to protect the victim from violence or intimidation
by the accused or convicted offender, and notice of the
victim3 rights.

“Section 2. The several States, with respect to a
proceeding in a State forum, and the Congress, with re-
spect to a proceeding in a United States forum, shall have

the power to implement further this article by appropriate

21 legislation.””.
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OP-ED

aBill of Rights

By John Kyi

nJuly 1974 onaroadjustoutside

FlagStaff, Am ., Patricia Pollard
JLlwassilenced— firstbyan attack-
er, and then by the judicial system.

A man named Eric Mageary
raped and beat her, broke herjaw
and choked her. He ripped the top
offabeercan and used thejagged
edge to inflict nearly mortal
wounds. The police deputy who
arrived on the scene said itwasthe
most brutal attack he had ever
seen.

Patriciawaslefttodie by the side
of the road that night. Bur this
remarkable woman survived the
brutal attack. She endured a long
hospital stay and months of reha-
bilitation. Mageary was caughtand
convicted. . o

If%wenthe opportumt}/, Patricia

would have wanted to tell the judge
aboutthecrime,abouthow danger-
ous Mageary was, and how a long
pridon sentence was needed to pro-
tect the community from this
vicious criminal. .
_But Patricia was not given the
right to be heard at the time of
Mageary's sentencmg; indeed she
was not even told about the pro-
ceeding. .

Years later, still 10 years shy of
servine his minimum sentence,
Mageary wasparoled— again with-
out notice to Patricia. Fortunately,
hisparole wassoon revoked for seri-
ous narcotics violations and he was
back in prison.
~In 1990, something ||aﬁpcnedthat
fmalby gave Patrcia a chance to he
heard. o

Victims across our state joined
with the business community and
law enforcement to propose the

Sen. John Kyi is an Arizona
Republican.

strongest constitutional rights for
crime victims in the country. In the
face ofopposition from judges and
criminal defies e attorneys, die peo-
ple of Amom overwhelmingly
voted to amend the state constitu-
tion to add the Victims' Bill of
Rights, The amendmentestablished
that victims have the right to be
informed, present, land heard at
important stages in their case. No
longer would Arizona victims be

It would ensur? tg at.
victims aﬁa {reate \gnh
faimess, dignity, an
respect

treated as mere pieces of evidence
for the convenience of the state —
forced to remain silent, or denied
accessto the courtroom onthe day
of trial, of caught off guard when
their attacker is released from
prison.

Orso supporters of the amend-
ment thought. Incredibly, in 1993
the Arizona Board of Parxlons and
Paroles,again withoutnotice to Ms.
Pollard, granted Eric Mageary a
releaseto homearrest!’Becauseof
the Victims'BillofRights in the A ri-
zona Constitution, Patriciawassup-
posed tobeinformed ofthe hearing
and é]wen the opportunity m be
|hear , but the Board ignored the
aw.

The matter was brought to the
attention of Gov. Fyfe Symington,
and hestartedachainofeventsthat
included filing a lawsuit to atop
M,age.ar%fc release and ensure Patri-
cia'srightswould be protected. With
justhoursto gountil Mageary was
scheduled tohe setfree,the Arizona

Queenforalifeine

By David Pitts

Y  esterday, Elizabeth I, b¥ the
Grace of God, Queen of the
United Kingdom and North-

ern Ireland. Head ofthe Common-

wealth and Defender of the Faith.

mousmistrustofthe foreignersacross
the English Channel. Thereisamuch
warmerfeeling— forculturaland his-
torical reasons— toward the peopleof
the United Statesacrossamuchlarg-

erA

r Atlantic.
Tn 1994 the aueen looks outon a

®005

8QeBtogntfifawgfaneg

Court of ApCpeaIs stopred. the
release. The Court said Patricia’s
state constitutional rights to uotice
and due process had been violated
nnd it ordered the Board to hol
another heann%. After listening to
Ms.Pollard tellherstory,the Board
finally understood the horrible trau-
ma of Mage&ryto crime, and kept
him behind bars. .
Sadly, wliile the rights of crime
victimsin Arizona are now protect-
ed, crime victims across America
arestillslighted by the system. That
ISwhy we are initiating a proposed
amendmentto the U.S. Constitution
to extend to Victims throughout the
country a threshold of basic fair-
ness. The amendment will be
unveiled in W.ashm%to_n today atthe
start of National Crime Victims'
Rights Week. o ]
The proposed Victim's Bill of
Rights will' restore balance to our
justice system. It will not infringe
uFon or diminish any constitution-
al right now enjoyed by a person
accused ofor convicted ofacrime.
But it would reform, once and for
all,asystemthatignores victims. It
wouldensurethatvictimsare treat-
ed with fairness, dignity, and
r.espectb%/ p.rotectmg fundamental
rights to be informed, present and
heard atallthe important stages of
acase. [twouldestablish forvictims
the right to a speedy trial, a final
conclusion free from ‘unreasonable
delay, foilrestitution when possible,
noticeofanyrelease orescapeofan
offender,and reasonable protection
from the defendant- Most impor-
tantly, it would ensure that victims
are given notice of each of these
rights. oom B
These basic, yet profound, ideas
will restore integrity to thejustice
system atatmewhenmanKAmer-
icans have all but lost faith in the
promise of “justice to all.” Without
constitutional safequards, Ms. Pol-
lard wouldstillbe ¢ okedb?/snence
by the law,Fbrthe hundred"ofthou-
sandsofvictims like heraround the
country, thechokehold musthebro-
ken. Victims must be given a voice
— not a veto, but a meaningful
pppprtumtJI to stand and speak for
justice and the rights of the law-
abiding in ourcommunities.

the breakup ofthe United KinPdom
itself. The queen once traveled in
Britain with minimal protection, but
she now issurrounded by an elabo-
rate security apparatus, recentk/
beefed up in the wake of the IR

bomb attacksin Londonearlierthis

ear.
Y As if that were not enough, the
queen, at 70, reigns over a nation
with very differentvalues than the
traditional heliefs still cherishpfi

Cinder*

we go again. Th
week wc dust off o
. puters, make ourfac
tionslook cozyand comfy,p
engines in the firehouse ar
ourdaughterstocomein an
uswork:
It's the fourth annual "7
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you're Vv
aboutbeir
pink-slip
downs
you're pr
safeforor
day on
when
daughter
hetween)
¥ourboss,
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. be esP
Fields leasan
- - rings
daughterto the office, too.
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the mothersofsons— orofs
daughters- - and lots of squ.
at home between siblings 1
the girls get a day off from
and the boys don't This ho
sponsored by the Ms. Fbur
an organizafion eager to s
Citadel and the Virginia k
Institute teach co-eds the
killing people and breaking
But integrating ?|r|s,and 1
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give up the struggle for au
relationships and pursue th
nineideal—ofbeing kind ar
ofswallowing their anger, o
selfless — atgreatcostto tin
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By Eric Peters
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~notice ofa particularly

Ibh|ttof government obnoxioi
a |
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How shocking It would he lo describe a

criminaldjustice system in which a defen-

dant had no constitutional right to be
treated fairly, no right to information
about the progress of Hie case, no right lo
notice of when critical proceedings would
be held, no light to be present and heard
at. those proceedings, o(id no right (0 «
speedy trial or reasonable finality to the
matter-In short, no constitutional rights
st all. Yet this precisely describes the
plight of a victim of crime. While the Bill
of Rights enumerates extensive rights for
criminal defendants, itcontains noteven a
single word on behalfol crime victims.

Rule of Law

By Paul G. Cassell
And Steven J. Twist

On Monday a bipartisan group of
senators and congressmen introducer! a

constitutional amendment that would ex-

tend ttiese basic rights to crime victims.
The Victims' Bill of Rights Amendment
would bring balance to a system whose
scales of Lustice are tipped decidedly in
favor of (he accused.

How did we arrive at a system that

gives so little consideiation to the Inter-

ests of victims? The problem Is traceable
to the peculiar evolution of the office of
public prosecutor. The (irst colonists Im-
ported the Bnglish common law tradition
or private prosecutions, which gave the
victim of a felony the right to initiate
aﬁd Prosecute a criminat case against
the o

rate "victims" rights" because victims
could act on their own.

Over time, ﬁublic prosecutors gradu-

ally displaced the system of private pros-

ecutions. White the reasons for this

otfender. The Framers of the Consti-
tution probably saw little need tor sepa-

A Bill of Rights

translormallon are disputed, the undent-
able effect was to exclude crime victims
from meaningful participation in the
criminal justice process. They lost any
status as parties (o the case. Their pri-
mary role became lo report crimes to po-
lice and serve as witnesses if c&Ued.
Meanwhile, it became accepted that
prosecutors represented only the public
Interest, not the victims' interest.

Tills Imbalance was exacerbated In
the 1960s, when the Warren Court ex-
panded the lights ol criminal defendants
and constilutinnalized most aspects cf
criminal procedure. Trial Judges who
had previously accommodated victims'
concerns Informally within lhclr court-
rooms now found they had to follow pre-
scribed formulas. Without a constitu-

tional basis for considering victims' in-
terests, a defendant's claim of a proce-

dural rigid always prevailed. The court's
one-sided expansion of defendant’ rights
slid victims out of lie picture

These developments leave us with a
criminal Justice sys cm that pays scan!
attention to victims. Often victims do not
even find out about critical proceedings,
such as hearings auout releasing a
fendant on bail or allowing him to cop a
plea lo a reduced charge. When victims
do learn about these proceedings, (hey
frequently have no right to speak about
why releasinﬂ the defendant is a bad
Idea or why the proposed plea bargain is
undesirable. In many trials, victims are
told that while the defendant Is entitled
lo be present, they must leave the court-
room and sit outside in the room re-
served for witnesses. Even after the con-
viction of the defendant, victims have of-
ten been denied the right to speak at
sentencing or parole hearings.

livery year, 43 million Americans are
the victims of violent or property crimes.
The need for constitutional protection of
their rights was first recognized by the

for

e-

Crime Victim s
llesident'ii Task Force on Victims of
Crime, whose 1992 report concluded that
“the criminal justice system has lost its

essentlul halance." The Task Force pro-

posed a constitutional amendment guar-
anteeing crime victims the basic rights
to bn present and heard at critical stages
of the proceedings.

Since that recommendation, more
than 20 slates, have adopted victims'

amendments. In 1994 alone, voters in Al-

abama, Alaska, Idaho, Maryland, Ohio

and Utah gave their, overwhelming ap-

provals. While the amendments vary In

form and effect, they have generally Im-

proved the treatment of crime victims
throughout the criminal Justice process.
The federal Victims' Bill of' Rights

Amendment would draw upon the suc-
cessful enperler.ee with the state amend-

ments and require protection for victims
under the federal Constitution.

The core or the amendment would
guarantee victims of violent and other se-
rious crimes the rights lo be inlormed of

and lo attend court hearings. At proceed-

ings concerning ball, plea bargains and
sentencing, victims could speak-not to
dictate thu court's decision but to suggest

what the decision should be. The amend-
ment also would guarantee victims pro-

tection, including the right to a warning
if a defemluni escapes from custody.
The amendment would further grant
victims a right to a speedy trial. Hefcn-
dants have always had such a right hut

Al15

ere often the only ones with no interest
In seeing it enforced. Victims also de-
serve an end to hilemninahlc delays In
capital and other cases. The defendant’s
right to appcttl should be protected, but,
under the amendment courts would bt*
required to rule finally and without un-'
reasonahle delay.

While victims have won many slate-
legislative victories in recent years, the'
overall protection ol their interests Is
piecemeal and inadequate. A federal,
amendment would establish a basic pack-,
age or victims' rights, a floor betow
which slates could not go and which de-
fendants could nu longer automaticallya
trump. Victims' rights, no less than de*'
fondants' rights, would apply In state ]
proceedin%s under current constitutional.
doctrine, because the rights would be in-"
corporate Into the 14th Amendment's-
nationally applicable guarantees of due
Frocess of law. Tills works no new vlo-*
ence lo the Important value of federal'
ism. Rightly or wrongly, the Supreme'-
Court has already federalized many as-.
pccts of crimtmd procedure and extended*
substantial rights  for defendant; s
throughout country.  The proposed.
amendment simply adopts the view that,
victims deserve equal treatment.

A 1991 national public opinion pot!"
found that 89% of Americans would SiFA
port an amendment lo their state consll
tutlon guaranteeing victims' rights. In-
recent years, state voters have given
such amendments approvals as high as
92%. The American public rccognl®S
what many criminal Justice professionals’
seem to Ignore-that the system must*
protect tho rights of victims, loo, "

|

L Jlrist, we
executive .
J




Victims Irightsamendment proposed

Bipartisan bloc

introduces bill

ASSOCIATED PRESS

Victims ol violent crime would
[tave the right to speak at the sen-
tencing® of their attackers and
wouldbe protected From intimida-
tion undera constitutionalamend-
ment proposed yesterday.

Three lawmakers — Setls. Di-*
anne Feinstein, California iDerao-
icrat,and Jon Kyi, Arizona Repub-
llcan, and Pop Henry J. Hyde,
lllinois Republican and chairman
oftheHouse Judiciary Commlitee
— introduced the amendment to
mark National Crime Victims'
flights Week.
~ "This_year, <13 million Amer-
icanswill'be victimized by serious
crime," Mr.Kyi told a news confer
ence,

Mrs. Feinstein said tliat while
accused criminals “huve all kinds
of basic rights guaranteed,” such
asthe rights toremain oilentwhen
arrested and to a speedy trial, vic-
tims "have no rights atall”

The lawmakers cited a Justice
Department survey indicating
that crime costs Americans at
least $dSQ billion a year, including
factors such as legal fees, lost
work time and the costof police.

The proposed amendment
would give victims the ri%.ht:

* Ib be presentatsigniticantle-
gal proceedings in the offender's
case arid to speak at sentencings,
including the right to object to a
previously negotiated plea or to
die offender's release from, cus-
tody,

pholow JNEK* FimortlYa wuaitrioton U n i

Sen. Dianne Feinstein and Rep. Henry J. Hyde announce thu victim6'-rlgils legislation on Capitol Hill.

*Ib be Informed of any release
orescape of the criminal.

*Ttjaspeedy trial of the alleged
attacker. S

D> full reirtitution from u. v
victetl offenders. An anti-terror-
ism bill passed bg Conﬁress last
week, which PresidentClinton has
said he will sign, requires mich
compensation.

Clinton should withdraw
court nominee, Dole says

nnrrn

‘TVupemr>rreiililifffitor." W hit*

+ Th "reasonable measures" to

Protact them against further vio-
e

nce or intimidation by accused
or convicted offenders,

For an amendment to become
pariofthe Constitution, 290 House
members and 66 senators must
vote for it and 38 state legislatures
must ratify it.

Mrs. Feinstein noted that 20

states, including California, bave
passed their own victims'-rights
amendments. But only an amend-
ment to the U.S. Constitution, she
said, "can ensure that all victims
of serious crimes are treated with
fairness, dignity and respect."

The Senate Judiciary Commit-
tee plans a hearing on lhe amend-
ment today.

Vg in'
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VICTIMS' RIGHTS
CONSTITUTIONAL AMF.NDMF.NT
(S.J. Res. 52)

* Introduced on April 22

* Senate Judiciary Committee held a full committee hearing on April 23
®  Feinstein and Hatch are original cosponsors

*  Henry Hyde is House sponsor

The_amendment is supported]Jov major national victims' rights groups:
* Mothers A%/]ainst Drunk Driving (MADD)

* Parents of Murdered Children

* National Organization for Victim Assistance

* National Victim Center

* National Victims' Constitutional Amendment Network

* National Center for Missing & Exploited Children

*Victim Assistance Legal Organization

*Doris Tate Victims Bureau

* Citizens for Law and Order



04-30/96 TUE 15:25 FAX

Date:

United States Senate

SENATOR JON KYL
Facsimile Cover Sheet

Total pages, including cover. _

To:

From:

Jon Kyi

Tom Alexander _
Colleen Deegan _
Elizabeth Flessner
Glenn Hamer
Stephen Higgins
Kathleen Leavenworth
Lori Payne

John Ragan
Sherry Reichel
Sara Waddington

Ashley Winkler

Comments:

Ted Maness
Dan Ciechanowski
Jeanine Espeme
Tim Glazewski
Liz Hickey

Julie Johnson
Elizabeth Maier
Tricia Polen

Peggy Reizes
Greg Smith
Lauren Weiner
Other

United States Senate, Washington D.C. 20510*0304
Telephone Number: (202) 224*4521

Fax Number: (202) 228-1239
Please cat] [fthere arc any transmission prubk.



Senator D ave D onley

ALASKA STATE LEGISLATURE

SPONSOR STATEMENT - CS SS SJR 5 (RLS)

Supporting an Amendment to the Constitution of the United States Establishing
the Rights of Victims of Crimes

CSSS SJR5(RLS) supports an amendment to the Constitution of the United States establishing the
rights of victims of crimes. CSSS SJR5(RLS) requests the Congress of the United States support and
submit to the states an amendment to the Sixth Amendment to the US Constitution addressing victims'

rights.

In a 1982 final report of the President's Task Force on Victims of Crime to President Ronald Reagan,
the US Department of Justice recommended the following language to amend the US Constitution to
address victims' rights:
""the crime victim has the right to be present at all criminal proceedings where the accused has
the right to be present and the victim has the right to be heard, upon request, at sentencing,
before or after conviction, and at any proceeding where the accused's release from custody is
considered."
A fairer criminal justice system that establishes rights of victims of crime has become a national bi-
partisan effort and the Alaska legislature has an opportunity to help balance the scales between rights
of criminals and rights of crime victims on a national level by passing CSSS SIJR5(RLYS).

The United States criminal justice system has not provided adequate protection to victims of crime.
There has been more emphasis on the rights of criminals to ensure due process than the rights of
victims of crime. The innocent, honest, and helpless arc first victimized by the criminal, and then
again in the criminal justice system. The US Constitutional Amendment supported by CSSS
SJR5(RLS) helps return a balance of fairness to our federal criminal justice system.

If you have further questions, please contact myself, or Karen Brand of my staff at 3892.

DD/kb

January-May: STATE CAPITOL «JUNEAU. AK «99801-1182 « (907) 465-3892 « FAX: (907) 465-6595
Junc-Dcceinber: 716 W. 4TH AVE. « STE.430 « ANCHORAGE. AK + 99501 « (907)258-8181 * FAX: (907) 258-1648

MUMBLR: Serate Finance Committee « Serate State Affairs Comittee

Il "tp.rlin IP-U* 1
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MADD

M fS°?™ T s225623“ 3 ) o
Mothers Against DronU Driving An<ho.>le, ak 99518-3.57

19 April 1996

Senator Robin Taylor

Chair, Senate Judiciary Committee
State Capitol Building

Juneau, Alaska 99801

Dear Senator Taylor:

On behalf of the MADD -Anchorage Board of Directors, staff
and our general membership, lurge you to schedule SS SJR 5 for
hearing at the soonest opportunity.

Let there be no doubt we fully believe in and support our
national philosophy and constitutional right to the assumption of
innocence until proven guilty. However, we also firmly believe that
in establishing myriad procedures and laws ensuring that right, the
victims of criminals have largely been overlooked or forgotten.
Surely the innocent victims have as much right to be seen and heard
as do those who have been charged with a crime!

Again, please schedule SS SJR 5 for hearing immediately so that

Alaska has a chance to join other humanitarian states calling for the
appropriate constitutional amendment.

Palmira Santos
President

Modifying Attitudes toward Drinking and Driving
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They txpJntntd the
defendant's
constitutional rightt la
the nth degree. Sy
couldn't do ihlian
they couldh Vdo Ihcl
become cfhit
constitutional rights,
dud | wondered what
mine were. And thty
told mr. | haeen Vgot
any.—a eirtim

A Proposed
Amendment to the

Constitution

In applying and interpreting the vital guarantee* that
protect all citizen*, the criminal justice system has lost
an essential balance, Il should be cIearIP/ understood
Ihal thin Task Force wishei in no way lo vitiate ibe
safe?uards Ihal shelter anyone accused of crime; but it
most be urged with equal vigor Ihal the s?]/stem has de-
prived the mnocent, the honest, and the felpless of its
protection. _

The guiding principle that provides the focus for con-
stitutions! liberties 1s (haﬁW government must he re-
strained from trampling the rights of the individual
citizen. The victims of crime have been transformed
into a group oppressively burdened by a system de-
signed fo protect them. This oppression must be re-
dressed. To Ihal end it is the recommendation of this
Task Force Ihal the Sialh Amendment to the Consli-
lulion of the United Stales be augmented.

We proFose Ihal the Amendment be modified lo
read as follows:

In all criminal prosecutions the accused shall
enjoy the n%ht lo a speedy and public Irial,
by on .|m?ar ial jury of the Stale and district
wherein the crime shall have been commit-
ted, which district shall have been Prekusly
ascertained by law, and lo be informed of
the nature and came of the accusation; lo be
confronted with the witnesses against him; to
have comﬂulsory process for o tammﬂ wit-
nesses In his favor and to have the Assist-
ance or Counsel for his defense. Likewise. I/tr
rictim, in retry criminal prosecution shall
host IIti right lo br pment and lo bt card at
oil critical tloges o fjudicial proceedings.

We do_not make Ihis recommendation lightly. The
Constitution is the foundation of national freedom, the
source of national spirit. But the combined experience

brought to this Inquiry and everything learmed during
iu progress affirm Ihal an essential change must be
undertaken: the fundamental right* or Innocent citj-
zens cannot adequately he preserved by ony leu deci-
sive action. In ihis we follow Thomas Jefferson, who
said: "1 am not an edvocate for frequent changes in
laws and constitutions, but lawa and institution.* must
go hand in "snd with the progress or ihe human
mind. As that becomes more developed, more etilight-
enesJ, as new discoveries are made, new truths discov-
ered and manners and opinions change, with the
chanPe of circumstances, institutions musf advance
also fo keep pace with the times."



With constitutional ly-guarameed rights for crime victims now in effect in tvventy states, victims
and their support rs across the nation are experiencing a virtual "domino effect” of new states
interested in passing this important legislation. In the elections in 1996, at least five stale* —
Indiana, Nebraska, Nevada, North Carolina ami Virginia — will be presenting victims 7rights
constitutional amendments to voters for ratification. Members of the National Victims®
Constitutional Amendment Network (NVCAN) have been hard at work providing experts,
resources and technical assistance to those states anticipating the introduction of the amendment,
along with those currently working through the legislative process.

Strong support for die constitutional protection of crime victims' rights is evident not only in the
overwhelming electorate support that ballot amendments receive from voters, but also in the
public-at-large. A 1991 uational public opinion poll sponsored by the National Victim Center -
America Speaks Out: Citizens AlﬁtUdGS hout Violence and Victimization - found that nme out
of ten Americans (89%b) say that they would probably or definitely support an amendment to their
state’s constitution which would increase victims® rights protection. Indeed, nearly half of those
surveyed (49%o) said they would definitely support a state constitutional amendment to increase
victims' rights protection.

Furthermore, a 1993 report entitled South Carolina Speaks Out: Attitudes About Crime and
Victims' Rights found that over eight cur of ten citizens of South Carolina (86 %9 would definitely
or probably support an amendment to that state’s constitution increasing the protection of crime
victims’ rights.

The following report highlights the status of scate-by-state efforts to pass constitutional rights for
crime victims

NVCAN Update - Page |



Alabama:

Alaska:

Arizona:

C alifornia:

Colorado;

Florid a.

ldaho:

llinois:

Passed constitutional amendment in both bouses during the sunnier of
194 The amendment was ratified in November with 8%o0f tho voters

In favor of the amendment.

Passed constitutional amendment in tbdr legislature in Spring 1994
The amendment was ratified in November with 8/%0f the voters in
favor of the amendment,

After the amendment failed in the 1988 legislative session, a state
coalition of victims nghtsorgamzaﬂons begdn a citizens' Initiative to
qualify the amendment for the Noranber 1%E0bafiot. The amendment
re&ved support from 53%of the voters and was passed into law in

Proposition 8 - the v ictim 58 in o trights - Was ratified vy votersin
Among the nqhts granted to crime victims are the right to speak
at sentencing and at parole bearings.

During the 191 National Crime Victims' Rights Week, supporters
kicked offthe Colorado campaign to pas a constitutional amendment.
Two weeks [ater, the amendment had passed both the Senate and the
House, and was signed by the Governor. Comprehensive ambh_nﬁ
legislation was alsp passed in 1992 |he amendment was ratified wit
support from 86%0f vo e+ in the November 1992 General Election.

The state legislature passed the amendment during the 1987 Ieﬁislative
session, which was ratified by 9% of the voters (luring the 1988
November General Election.

Passed constitutional amendment in both house and senate in March
194 The amendment was ratified in November ballot with 7%%0f the
voters in favor ofthe amendment

House Joint Resolution Constitutional Amendment 2Lwas introduced
during the 190legislative session. It failed to move out of Committee.
A strong coalition”succeeded in qett;ng a new amendment introduced
and passed during the m,e?m tive uessioa. . Illinois voters
overwhelmlngly s,up[ported constitufjonal nghts for crime victims with
[ of the vote In'the 192 Novembner General Election.

NVCAN Update-Psee 2



W ashington:

W isconsin:

Indiana:

Nebraska.

Nevada.

N.C arolina:

Virginia:

the voters in November with es%in favor of the amendment
Submitted by Attorney General Efitenberry, the_amendment was
%S\?eer% % j%l%)leglslature and ratified’ by 79% of voters in

Le slat|on Was mtrduced in 190 and was re-Introduced tn April

where it w ked through the Senate Judjciary Committee.
During the 1992 session, the Dill was passed by the Senate and the
Howe By law, an amendment fo the Wisconsin Constitution must be
Passe by twq consecutive Ieﬂ}sladnve sessmfns it did so tn the 198
egisiative session, and was ratified on April 6 1983

Victims' Rights, ConstigrJonal Amendment passed the House of
ée resentatwesgand enate }ortﬂe secontptlme aspre uired, during the

Sf%g 1905 legslative session and will go to voters for ratifkaticm in

Aconsﬁ ut|ona| end en lpassed this sta 'S amerall |s|ature
andW|| ers for ratfication eprlmarg ection

2hore th i
in May, J%

A constitutional amendment received final passage by the le ]&Iature
In 1986 and will be presented to voters for ratification in

onstitutional amendment passed the General Assembly in and
Wlﬁ be put% ?oret e voter ?S r ratification in Novem bye oy

A Victims' Bill of Righ sAmendment to the Virginia Constitutio
passed the General Assembly during the 1997 J%%sessmns ana
will go to the voters in November for rat| ication.

NVCAN Upckte - Page 4
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CS SJR 19 (Resources) Offered by

It is not the intent of the legislature for this resolution to be construed as a
subsistence resolution.
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TONY KNOWLES. GOVER\R

PLEASEREPLY TO:

DEPARTMENT OF LAW éﬁ@ﬂéﬁﬂg T

OFFICE OF THEATTORNEY GENERAL %I F 400
NK 701-4679
é%ﬁ i

%ﬁf&%@j@ %;Ng[& %URTHOU

December 1, 1995

Honorable Mike Navarre

Alaska House of Representatives
State Capitol

Juneau, Alaska 99801-1182

Re: Legislature®s Authority to Amend
Alaska"s Statehood Compact

Dear Representative Navarre:

You have requested an opinion on whether the legislature
has authority to bind the state to an amendment of Alaska®s
statehood compact to reduce the amount of property Alaska 1is
entitled to receive, or whether an effective amendment requires
acquiescence by the voters of Alaska.

As the law-making branch of the state government, the
legislature has authority to bind the state to such an amendment of
the statehood compact by passing legislation. The provisions of
Alaska®"s statehood compact are not implicitly incorporated into its
constitution, which was adopted two years before congress passed
and Alaskans accepted the Alaska Statehood Act. While amendment of
provisions appearing in both the stat”ood act and the constitution
might require a vote of the people, few provisions appear in both.

ftT.ASKA'fi APMTfISTON TO THE UNIONA?

Alaska proceeded to statehood in a manner different than the
vast majority of states. Generally, when Congress agrees to admit
a new state into the Union, it passes an enabling act providing
that the state draft and adopt a constitution acceptable to
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Congress.17 Alaskans took the initiative, however, and drafted and
adopted a state constitution before Congress had agreed to
statehood for Alaska. In 1949, the Alaska territorial legislature
created the Alaska Statehood Committee and appropriated £80,000 to
promote statehood. In 1955, the territorial legislature and
Governor B. Frank Heitzleman approved the <calling of a
constitutional convention.-" The convention convened at College in
November 1955 and adopted a state constitution for Alaska on
February 5, 1956.- Alaskan voters approved it on April 24, 1956,
along with the Alaska-Tennessee Plan ordinance which provided for
the election of two provisional Senators and one provisional
Representative to assist Delegate E. L. Bartlett in the
Congressional fight for statehood.l1"

on May 28, 1958, the House of Representatives passed the
Alaska Statehood Bill, H.R. 7999. The Senate then passed the bill
and President Eisenhower signed it on July 7, 1958.-" Alaskans
ratified the Act in a referendum election held August 26, 1958,
agreeing that Alaska should be accepted into the Union, agreeing to
the boundaries set by the statehood act, and agreeing to accept the
terms and conditions of the United States" grants of land and other
property.Alaska officially became a state of the Union on
January 3, 1959 with the signing of a presidential proclamation.

ATASKA STATEHOOD ACT AS A COMPACT.

Alaska®"s Statehood Act forms the basis of a compact
setting forth the terms and conditions of Alaska®"s admission to the
Union. The social compact theory, devised by political
philosophers, has been taken literally in America, where

J/ For example, Congress approved Colorado®"s enabling act March
3, 1875, and the voters adopted the constitution as submitted by
the constitutional convention on March 14, 1876. President
Ulysses S. Grant issued a proclamation providing for admission of
Colorado as a state to the Union on August 1, 1876.

2/ State V. Lewis. 559 P.2d 630, 636 (Alaska 1977); S€S> alaa
History of Alaska Statehood, found in 1 Alaska statutes 11, 12.

2/ History of Alaska Statehood, supra, at 12.

1/ 1Id

5/ 1d-

£/ Alaska Statehood Act, section 8 (b).
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governments are founded upon contract.-* The words "compact"™ and
"contract" are synonymous and denote a voluntary agreement of the
people to unite as a political community and to establish a
government.The theory explains that individuals should obey the
law because in a government that exists with the consent of the
governed, each person freely and continuously consents to the
constitution of his community.-" As Chief Justice John Jay
observed, "every state constitution 1is a compact made by and
between the citizens of a state, to govern themselves in a certain
manner . . . _.MI2"

Just as constitutions can be viewed as compacts among a
group of individuals, statehood or government vrelation acts
approved by the affected entities are considered compacts between
or among sovereigns. "That a State and the nation are competent to
enter into an agreement of such nature with one another has been
affirmed in past decisions of [the United States Supreme Court],
and that they have been frequently made in the admission of new
States . . . is a matter of history."-" The distinction between
a Btato constitution and a statehood compact is that in the case of
a constitution the people agree to the structure and authority of
their state government, and in the case of a statehood compact they
agree to the terms and conditions under which the state will join

the Union.

As with contracts, one party cannot unilaterally amend
the controlling terms of a compact; any alteration which adversely
affects a party requires consent of that party. The U.S. Supreme
Court discussed this aspect of compacts in Cooper v. Robertsl2" as
it applies to the federal grant of section 16 of every township to
Michigan at statehood:

The State of Michigan was admitted to the Union with
the unalterable condition "that every section no. 16, 1in

every township of the public lands, and where such
section has been sold or otherwise disposed of, other

2/ 4 L. Levy, Encyclopedia of the American Constitution (1986),
at 1700.

£/ IsL.

2/ 141
1Q/ Chisholm v. Georgia. 2 (Dali) U.S. 419, 471 (1793).

11/ fFitearps v- Minnesota ex rel. Marr, 179 U.S. 223, 244-245
(1900) .

12/ 59 U.S. (18 HOW.) 173 (1855).
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lands equivalent thoreto, and as contiguous as may be,
shall be granted to the state for the use of schools."-"

The U.S. Supreme Court also found the provision of the
Wisconsin Statehood Act that transferred section sixteen of every
township to the state to be an wunalterable condition of a
compact.-"

In Alaska ® case, the compact sets forth the terms and
conditions of statehood to which the voters of Alaska agreed 1in
August 1958, including promises congress made to convey to Alaska
real property, mineral rights, and oil and gas revenues.-" In
return for this and other consideration, the Alaskan people agreed
to assume the responsibilities of self-governance, which relieved
the United States of the expense of territorial rule.

AMENDMENT OF ALASKA S STATEHOOD COMPACT.

Although neither the United States nor Alaska can amend
the essential provisions of the statehood compact unilaterally,
both parties can agree to an amendment. The Alaska Legislature has
authority to bind the state to an amendment of the statehood

13/ Jd. at 179 (emphasis added).

14/ Beecher v. WetherbV. 95 U.S. (5 Otto) 517, 523 (1877); *fh
also Pnitod States v. Morrisonf 240 U.S. 192 (1915)(Compact
between Oregon and federal government designating sections
sixteen and thirty-six of each township to state was a convenient
method of devoting a fixed proportion of public lands to school
uses, but warranted only that the state would receive these
sections or their equivalents); state of Louisiana v. William.
iToyce Co.. 261 F.128 (5th Cir. 1919) (The action of Congress 1in
setting apart the sixteenth sections of each township amounted to
a compact with the inhabitants of Louisiana and purchasers of the
lands in the future state which was consummated by the state’s
admission into the Union and the identification of the donated
sections by appropriate surveys); Mora v. Torres. 113 F.Supp.

309, 313, 314-315 (D.P.R. 1953) (Public Law 600 and the Federal
Relations Act incorporated therein establish a compact between
the United States government and the people of Puerto Rico).

15/ Sfifi sections 6 and 28 of the Alaska Statehood Act.
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compact without the vote of the people.-" Because the compact
(along with the United States Constitution) dictates the terms of
the state"s agreement to constitute part of the Union, it deals
with the relationship between the state and the United States as
separate governmental »"Mties. In this context, the state
government can act xn itn representative capacity on behalf of the
citizens of Alaska.

The essential difference between Alaska®"s statehood
compact and its constitution determines how each can be amended as

an internal state matter. In voting to approve a constitution, the
people of a state agree to be bound by the constitution as a set of
internal foundational rules of law. Alaska®s constitution

comprises the fundamental law that defines how the state government
is structured, how it must operate, and 1its relationship to
individuals. By its terms it cannot be amended without agreement
by the voters of the state-"; the government has no authority to
amend it without a vote of eligible citizens.

In contrast, ths statehood compact does not govern
internal matters of state government, but is an Intergovernmental
document that dictates the terms and conditions of the state's
relationship to the federal government, to the extent that this Iis
not dictated by the equal footing doctrine and express terms of
United states Constitution. Initially, the agreement was made
between the people of Alaska and the United States. By necessity,
the people of Alaska rather than the state approved the terms of
admission to the Union. The United States could not compact with
the state government in August 1958 because it did not yet exist.
The state began its existence and entered the Union simultaneously;
the Alaska Constitution became operative with the formal
proclamation of statehood on January 3, 1959.-" At the moment
Alaskans formed a state government and became the 49th state of the
Union, the compact became effective as an agreement between the
state and the United States. Unlike the Constitution, nothing
limits the authority of the legislature, acting on behalf of the
state, to agree to amend the compact.

Some have argued that amendment of the statehood act

1£/ This memorandum does not address the authority of the
executive to amend compacts between Alaska and another sovereign,
because Alaska law provides that no amendment that affects an
interest of the state under the Alaska Statehood Act is effective
as to the state unless approved by law enacted by the legislature
or the people of the state. AS 01.10.110 (1976).

17/ Alaska Constitution, Art. XII1, Sec. 1, 4.

1ft/ Alaska Constitution, Art. XV, Sec. 25.
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requires a constitutional amendment because the Act contains a
provision that purports to have incorporated the terms and
conditions of Congress"™ property grants into the constitution,
Section 8(b) states in part that in the event Alaskans voted 1in
favor of the three ballot measures accepting statehood and the
conditions of admission,

the proposed constitution of the proposed State of
Alaska, ratified by the people at the election held on
April 24, 1956, shall be deemed amended accordingly.

Were this provision effective, an amendment of a
provision of the statehood compact reducing the state"s property
entitlement might require an amendment of the constitution. The

Alaska Supreme Court has examined this provision, however, and
found that it did not amend the Alaska Constitution.-" The court
held that the Alaska Constitution cannot be amended by a majority
vote of Alaskans, but can be amended only by a two-thirds vote of
each house of the legislature thereafter approved by a majority
vote, or by a constitutional convention subject to ratification by
the people.22° Therefore, although 8(b) of the statehood act
puiported to amend the Alaska Constitution, it could not have that
effect because .it was approved only by a majority of voters without
the requisite legislative approval or a constitutional
convention.21"

CONCLUSION.

State acquiescence to an amendment of Alaska % statehood
compact does not require a vote of the people, but can be
accomplished through the approval of the legislature and signature
of the governor as representatives of the state. Amendment of a
provision in the statehood act that also appears 1in Alaska“"s
constitution might require a constitutional amendment, but this
memorandum assumes that the provision subject to amendment appears
only in the Alaska statehood Act.

12/ state v. Lewis. 559 p.2d 630, 639 (Alaska 1977), cert. denied
432 U.S. 901 (1977).

22/ id.f Alaska Constitution, Art. XIIl, Sec. 1, A4.

21/ Opinion No. 6 of the Attorney General, issued in 1969 and
later withdrawn, was based upon a contrary interpretation of
section 8(b), and therefore was overruled by State V.« Lewis. It
is referenced in the annotations to section 28 of the statehood
act published by the Michie company, but does not appear in the

published Attorney General opinions.



APR-26-1996 15:04 FROM TO 19074653834  P.08

Honorable Mike Navarre Page 7
Alaska House of Representatives

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

11'1
B/r-

/0oanne M. Grace
/Assistant Attorney General
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A laska State L egislature

Drue Pearce
President of the Senate

Sponsor Statement
for
Senate Joint Resolution 31

The Statehood Compact, entered into by a vote of the people of the State of Alaska
in 1958, is an agreement outlining Alaska's relationship with the federal
government. The provisions within this agreement were designed to assure
Alaskans that their rights are protected.

Concerns have been expressed by Alaskans about the State's role if and when any
amendments are proposed to the Statehood Compact. There is no Constitutional
guidance as to the proper process to be used for amendments, but AS 01.10.110,
passed in 1976, allows the Legislature to amend the Statehood Compact either by
law, which assumes Gubernatorial approval, or to bring the proposed change to a
vote of the people by resolution.

This issue has been raised as the debate about opening the Arctic National Wildlife
Refuge to oil and gas exploration and development rages here in Alaska and in
Congress.

The question of what royalty share Alaskans will accept should not be decided by
Congress alone. We need a clear method which will direct future Legislatures as to

the proper method to use to make any decision concerning a change to the Compact.

| offer this resolution so we can resolve the question of process at this fall's election.

During Session:

State Capitol

Juneau, Alaska 99801-1182
(907) 465-4993

Fax (907) 465-3872
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Article 4. The Statehood Act.

Section
110. Effect of amendments to Statehood
Act

Sec. 01.10.110. Effect of amendments to Statehood Act. No
amendment (enacted after September 16,1976) which affects an inter-
est of the state under the Alaska Statehood Act (72 Stat. 339) is effec-
tive as to the state unless approved by law enacted by the legislature
or the people of the state. (8 1 ch 192 SLA 1976)
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Alaska v. United States ([compact case], United
States Court of Federal Claims 93-454-L Civ.; our file no. 221-94-
0115; state®"s counsel: Joanne Grace and Heller, Erhman, White &
McAullife; U.S." attorney: Margaret Sweeney). On July 22, 1993,
the state filed suit against the United States 1in the Court of
Federal Claims for violating the statehood compact. Congress
included in the statehood act a grant to Alaska of 90% of the
revenues from oil and gas development on federal lands, to assure
that Alaska would be able to finance state government. The state
alleges that the act constitutes a contract because it required
approval of the voters of Alaska to become effective, and because
Alaskans relied on the terms of the act in agreeing to accept the
social, political, and financial responsibilities of statehood.
The state argues that the United States cannot unilaterally amend
an essential provision of this agreement.

Specifically, the state alleges that Congress breached
its promise to give the state 90% of revenues from oil and gas
development on federal lands by withdrawing Jland from mineral
leasing, selling land to third parties, and paying Alaska less than
90% of the revenue it receives. The state also alleges a breach of
the covenant of good faith and fair dealing, fraudulent inducement,
and a taking without compensation 1in violation of the fifth
amendment, for which it requests compensation of $29 billion.

On November 30, 1994, the state moved for partial summary
judgment to resolve the 1issue of whether the United States can
deduct administrative expenses from Alaska®s 90% share of the
revenues. The United States has opposed the motion and filed a
motion to dismiss all the claims. The state filed its responsive
briefing on July 13, 1995, and the United States filed its final
briefs on November 1, 1995. The court has not yet scheduled oral
argument.
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Alaska Statehood Act

Public Law 85-508
85th Congress, H. R. 7999
July 7, 1958
(72 Stac. 339)

As Amended

Cross references. — For sections
implementing this act. see Act of
December 2.1980. P.L. 95-487. Title IX. %4
Stat. 2430-2448, set out at the end of this
pamphlet.

Editor's notes. — The individual sub-

ject-mf.ter headings, shown in brackets,
were added by the publisher, based on
marginal notations in the original.

The provisions of the Alaska Statehood
Act may be found in the notes preceding 48
uUs.C. 2L

NOTES TO DECISIONS

Statehood Act fails to deal with
native use ofland. —The legislative his-
tory of the Statehood Act fails to clarify
congressional intent with respect to native
use and occupancy of Alaska lands. In fact,
there is very little reference co native land
claims in the legislative history on the
Statehood Act. This is so because Congress
was principally concerned with achieving
statehood for Alaska, not with settlement
of native land claims. Given the difficulty
of winning congressional approval for
Alaska statehood, Congress undertook to
bypass, rather than to resolve, the complex
and difficult questions arising out of
native claims. United States v. Atlantic
Richfield Co., 435 F. Supp. 1009 (D. Alas.
1977), aiF'd, 612 F.2d 1132 (9th Cir.), cert,
denied, 449 U.S. 888,101 S. CL 244, 66 L.
Ed. 2d 113 (1980).

But is part of background of

Collateral references- — 72 Am. Jur.
2d, States, § 72.

settlement act. — The Alaska Statehood
Act is important insofar as it is a signifi-
cant part of the background of the Alaska
Native Claims Settlement Act and
contributes to an understanding of legisla-
tive intent in the settlement act. United
States v. Atlantic Richfield Co., 435 F.
Supp. 1009 (D. Alas. 1977). afTd, 612 F.2d
1132 (9th Cir.), cert, denied, 449 U.S. 888,
101 S. Ct. 244. 66 L. Ed. 2d 113 (1980).

Applied in Edwardsen v. Morton. 369
F. Supp. 1359 (D.D.C. 1973).

Cited in File v. State, Sup. CL Op. No.
1827 (File Nos. 3482. 3537). 593 P.2d 268
(1979); DeBoer v. United States, 470 F.
Supp. 1137 (D. Alas. 1979): United States
v. Atlantic Richfield Co.. 612 F.2d 1132
(9th Cir. 1980); Marrone v. State. Ct. App.
Op. No. 156 (File No. 5368), P.2d
(1982).

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, subject to the
provisions of this Act, and upon issuance of the proclamation required
by section 8 (c) of this Act, the State of Alaska is hereby declared to be



Alaska Statutes

a State of the United States of America, is declared admitted into the
Union on an equal footing with the other States in all respects
whatever, and the constitution formed pursuant to the provisions of the
Act of the Territorial Legislature of Alaska entitled, "An Act to provide
for the holding of a constitutional convention to prepare a constitution
for the State of Alaska; to submit the constitution to the people for
adoption or rejection; to prepare for the admission of Alaska as a State;
to make an appropriation; and setting an effective date”, approved
March 19, 1955 (Chapter 46, Session Laws of Alaska, 1955), and
adopted by a vote of the people of Alaska, 1955), and adopted by a vote
of the people of Alaska in the election held on April 24.1956, is hereby
found to be republican in form and in conformity with the Constitution
of the United States and the principles of the Declaration of Indepen-
dence, and is hereby accepted, ratified, and confirmed.

[TERRITORY!

Sec. 2. The State of Alaska shall consist ofall the territory, together
with the territorial waters appurtenant thereto, now included in the
Territory of Alaska.

NOTES TO DECISIONS

Evidence was insufficient to estab- the state, has paramount rights to the
lish that Cook Inlet is an historic bay. subsurface lands of the lower, or
United States v. Alaska. 422 U.S. 134. 95 seaward, portion of the inlet. United
S. Ct. 2240, 45 L. Ed. 2d 109, rehearing States v. Alaska. 422 U.S. 184. 95 S. Ct.
denied. 423 U.S. 885. 96 S. Ct. 159, 46 L. 2240, 45 L. Ed. 2d 109. rehearing denied,
Ed. 2d 116 (1975). 423 US. 385.96S. Ct. 159. 46 L. Ed. 2d

Thus, the United States, as against  116(1975).

[CONSTITUTION)

Sec. 3. The constitution of the State of Alaska shall always be
republican in form and shall not be repugnant to the Constitution of
the United State and the principles ofthe Declaration of Independence.

NOTES TO DECISIONS

Quoted in Delahay v. State. Sup. Ct.
Op. No. 648 (File No. 1252), 476 P.2d 908
(1970).

73
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Alaska Statehood Act

[COMPACT WITH UNITED STATES)

Sec. 4. As a compact with the United States said State and its peo-
ple do agree and declare that they forever disclaim ail right and title
to any lands or other property not granted or confirmed to the State or
its political subdivisions by or under the authority of this Act. the right
or title to which is held by the United States or is subject to disposition
by the United States, and to any lands or other property (including
fishing rights), the right or title to which may by held by any Indians,
Eskimos, or Aleuts ihereinafter called natives) or is held by the United
States in trust for said natives: that all such lands or other property
‘including fishing rights), the right or title co which may be held by
said natives or is held by the United States in trust for said natives,
shall be and remain under the absolute jurisdiction and control of the
United States until disposed of under its authority, except to such
extent as the Congress has prescribed or may hereafter prescribe, and
except when held by individual natives in fee without restrictions on
alienation: Provided. That nothing contained in this Act shall
recognize, deny, enlarge, impair, or otherwise affect anv ciaim against
the United States, and any such claim shall be governed by the laws
of the United States applicable thereto; and nothing in this Act is
intended or shall be construed as a finding, interpretation, or con-
struction by the Congress that any law applicable thereto authorizes,
establishes, recognizes, or confirms the validity or invalidity of any
such claim, and the determination of the applicability or effect of any
law to any such claim shall be unaffected by anything in this Act: And
provided further, That no taxes shall be imposed by said State upon any
lands or other property now owned or hereafter acquired by the United
States or which, as hereinabove set forth, may belong to said natives,
except to such extent as the Congress has prescribed or may hereafter
prescribe, and except when held by individual natives in fee without
restrictions on alienation. (Amended June 25 1959, P.L. S6-70 § 2(a),
73 Stat. 141)

Opinions of attorney generaL — Con- The "plenary' Indian power of the

gress only intended the disclaimer clause
to leave unimpaired possible future rights
of the Alaskan natives to compensation
from the United States. 1969 Op. Att'v
Gen., Mo. 6,

This section does not constitute author-
ity in Congress to legislate in derogation of
the Statehood Act. 1969 Oo. Att'y Gen.,
Mo. 6.

United States does not recognize tn Con-
gress the authority to abrogate the
Statehood Act. 1969 Op. Att'y Gen.. Mo. 6.

As to whether the United States may
compensate Alaskan natives by taking a
royalty out of lands already granted in fen
to the State of Alaska, see 1369 Op. Att'y
Gen.. Mo. 6 (Supp.).
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NOTES TO DECISIONS

This section has been substantially
incorporated into the .Alaska Constitu-
tion as art. XIl, 3 12 Aguilar v. Kleppe,
424 F. Supp. 433 (D. Alas. 1976).

Eleventh amendment bar not
waived. — This section and Alaska
Const,, art. XII. 3 12, do not expressly
waive the Uth amendment bar. and while
Alaska disclaimed any interest in property
rights held by Alaska Natives or the
federal  government. it is not
overwhelmingly implied that the state
consented to suits involving conllictmg
claims to land previously held by the
federal government but later patented to
the state. Aguilar v. Kleppe. 424 F. Supo.
433 iD. Alas. 1976).

Nothing in this act indicates that the
state consented to be sued in the federal
courts over such disagreements. Aguilar v.
Kleppe, 424 F. Supp. 433 iD. Alas. 1976).

Immunity from state or local taxa-
tion of land in native townsitc or
allotment — The beneficial interest of
the natives in the land within a restricted
native townsite or a native allotment
cannot be taxed by the state or local gov-
ernment. People of S. Naknek v. Bristol
3av Borough. 466 F. Supp. 870 iD. Alas.
1979).

The United States has preempted the
power of an Alaskan borough to tax the
land, homes or other permanent improve-
ments on Alaska Native allotments or
restncted lots in native townsites. People
of S. Naknek v. Bristol Bay Borough. 466

F. Supp. 370 (D. Alas. 1979).

When immunity on allotments arose.
— The immunity on an allotment wouid
arise at the time of the first use and occu-
pancy that is the basis of the native's
allotment ciaim. People of S. Naknek v
3ristol Bay Borough. 466 F. Supp. 370 (D.
Alas. 1979).

Tax immunity on the land and improve-
ments on native allotments and native
eownsite lots commenced operation when
the native residents of the area petitioned
for native townsite status. People of S.
Naknek v. Bristol Bay Borough. 466 F
Supp. 370 (D. Alas. 1979).

But personal property may be taxed.
—The ’absolute jurisdiction” language in
this section has been interpreted not to
mean  'exclusive jurisdiction.”  and
therefore is not a prohibition on state and
local taxation of personal property in a
native townsite or on an allotment. People
of S. Naknek v. Bristol Bay 3orough. 466
r. Supp. 370 <D Alas. 1979).

A borough is not piombitea from taxing
personal property associated with either
an Alaska Native allotment or an Alaska
Native townsite. People of S. Naknek v.
Bristol Bay Borough, 466 F. Supp. 370 'D.
Alas. 1979).

Applied in Rowe v. United States, 464
F. Supp. 1060 (D. Alas. 1979), atFd in part,
633 F.2d 799 (9th Cir. 1980). cert, denied.
451 U.S. 970. 101 S. Ct. 2047, 68 L. Ed. 2d
349 (1981).

(TITLE TO PROPERTY]

Sec. 5. The State of Alaska and its political subdivisions, respec-
tively, shall have and retain title to all property, real and personal,
title to which is in the Territory of Alaska or any of the subdivisions.
Except as provided in section 6 hereof, the United States shall retain
title to all property, reai and personal, to which it has title, including

public lands.
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SELECTION FROM PUBLIC LANDS; FISH AND WILDLIFE
RESOURCES; PUBLIC SCHOOL SUPPORT; MINERAL
PERMITS. LICENSES. OR CONTRACTS; MINERAL
LAND GRANTS: SCHOOLS .AND COLLEGES:
CONFIRMATION OF GRANTS; INTERNAL
IMPROVEMENTS; SUBMERGED LANDS!

Sec. 6. -a) For the purposes of furthering the development of and
expansion of communities, the State of Alaska is hereov granted and
snail be entitled :o seiect. within thirty-rive years after the date of the
admission of the State of Alaska into the Union, from ianos within
national forests in Alaska which are vacant and unappropriated at the
time of their selection not to exceed four hundred thousand acres of
land, and from the other pubiic lands of the United States in Alaska
which are vacant, unappropriated, ana unreserved at the tune of their
selection not to exceed another four hundred thousana acres of land, all
of which shail be adjacent to estabiisneu communities or suitable for
prospective community centers and recreational areas. Such lands
shail be selected by the State of Alaska with the approval of the Secre-
tary of Agriculture as to national forest lands and with the approval of
the Secretary of the Interior as to other pubiic lands: Provided. That
nothing herein contained shall affect any vaiid existing claim, location,
or entry under the laws of the United States, whether for nomestead.
mineral, right-of-way, or other purpose whatsoever, or snail affect the
rights ofany such owner, ciaimaint. locator, or encrvman to the full use
and enjoyment of the land so occupied: Provided further. That for the
purposes of this section the term "pubiic iands of the United States in
Alaska which are vacant, unappropriated, and unreserved" shall
include, without limiting the use thereof, the retained or reserved
interest of the United States in lands which have been disposed of with
a reservation to the United States of all minerals or any specified
mineral or minerals.

ib; The State of Alaska, in addition to any other grants made in this
section, is hereby granted and shail be entitled to seiect. within
thirty-live years alter the admission of Alaska into the Union, not to
exceed one hundred and two million five hundred and fifty thousand
acres from the pubiic lands of the United States in Alaska which are
vacant, unappropriated, and unreserved at the time of their selection:
Provided, That nothing herein contained shall affect any valid existing
claim, location, or entry under the laws of the United States, whether
for homestead, mineral, right-of-way, or other purpose whatsoever, or
shail affect the rights of any such owner, claimant, locator, or
entryman to the full use and enjoyment of the iands sc occupied: And
provided further, That no selection hereunder shall be made in the area
north and west of the line described in section 10 without approval of
the President or his designated representative.

ic) Block 32, and the structures and improvements thereon, in the
city of Juneau are granted to the State of Alaska for any or all of the
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following purposes or a combination thereof: A residence for the Gover-
nor, a State museum, or park and recreational use.

(d) Block 19. and the structures and improvements thereon, and the
interests of the United States in blocks C and 7, and the structures and
improvements thereon, in the city of Juneau, are hereby granted to the
State of Alaska.

(e) All real and personal property of the United States situated in
the Territory of Alaska which is specifically used for the sole purpose
of conservation and protection of the fisheries and wildlife of Alaska,
under the provisions of the Alaska game law of July 1, 1943 (57 Stat.
301; 48 U.S.C., secs. 192-211). as amended, and under the provisions of
the Alaska commercial fisheries laws ofJune 26.1906 (34 Stat. 478: 48
U.S.C., secs. 230-239 and 241-242), and June 6, 1924 (43 Stat. 465; 48
U.S.C., secs. 221-228). as supplemented and amended, shall be trans-
ferred and conveyed to the State of Alaska by the appropriate Federal
agency: Provided. That the administration and management of the fish
and wildlife resources of Alaska shall be retained by the Federal Gov-
ernment under existing laws until the first day of the first calendar
year following the expiration of ninety calendar days after the Secre-
tary of the Interior certifies to the Congress that the Alaska State
Legislature has made adequate provision for the administration,
management, and conservation of said resources in the broad national
interest: Provided. That such transfer shall not include lands with-
drawn or otherwise set apart as refuges or reservations for the pro-
tection of wildlife nor facilities utilized in connection therewith, or in
connection with general research activities relating to fisheries or
wildlife. Sums of money that are available for apportionment or which
the Secretary of the Interior shall have apportioned, as of the date-the
State of Alaska shall be deemed to be admitted into the Union, for
wildlife restoration in the Territory of Alaska, pursuant to section (8)
<3) of the Act of September 2,1937. as amended (16 U.S.C., sec. 669g-),
and for fish restoration and management in the Territory of Alaska,
pursuant to section 12 of the Act of August 9, 1950 (16 U.S.C., sec.
777K), shail continue to be available for the period, and under the terms
and conditions in effect at the time, the apportionments are made.
Commencing with the year during which Alaska is admitted into the
Union, the Secretary of the Treasury, at the close of each fiscal year,
shall pay to the State of Alaska 70 per centum of the net proceeds, as
determined by the Secretary of the Interior, derived during such fiscal
year from all sales of sealskins or sea-otter skins made in accordance
with the provisions of the Fur Seal Act of 1966. In arriving at the net
proceeds, there shall be deducted from the receipts from all sales all
costs to the United States in carrying out the provisions of the Fur Seai
Act of 1966, including, but not limited to. the costs of handling and
dressing the skins, the costs of making the saies, and all expenses
incurred in the administration of the Pribilof Islands, and the
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payments made to any municipal corporation established pursuant to
section 206 of the Fur Seal Act of 1966 and to the civil service retire-
ment and disability fund pursuant to section 208 of the Fur Seal Act
of 1966. In administering the Pribilof Islands fund established by sec-
tion 407 of the Fur Seal Act of 1966, the Secretary shail consult with
the State of Alaska annually. Nothing in this Act snail be construed as
affecting the rights of the United States unaer the provisions of the Fur
Seai Act of 1966 and the Northern Pacific Halibut Act of 1937 (16
U.S.C. 772—T772i).

fi Five per centum of the proceeds of sale of public lands lying
within said State which shail be sold by the United States subsequent
to the admission of said State into the Union, after deducting ail the
expenses incident to such sales, shall be paid to said State to be used
for the support of the public schools within saia State.

ig; Except as provided in subsection <a), all lands granted in quan-
tity to and authorized to be selected by the State of Alaska by this Act
snail be selected in such manner as the laws of the State may provide,
and in conformity with such regulations as the Secretary of the Interior
may prescribe. All selections shall be made in reasonably compact
tracts, taking into account the situation and potential uses of the lands
involved, and each tract selected shall contain at least five thousand
seven hundred and sixty acres unless isolated from other tracts open to
selection or, in the case of selections under subsection iai of this section,
one hundred and sixty acres. The authority to make selections shall
never be alienated or bargained away, in whole or in part, by the State.
Upon the revocation of any order of withdrawal in Alaska, the order of
revocation shall provide for a period of not less than ninety days before
the date on which it otherwise becomes effective, if subsequent to the
admission of Alaska into the Union, during which period the State of
Alaska shall have a preferred right of selection, subject to the require-
ments of this Act, except as against prior existing vaiid rights or as
against equitable claims subject to allowance and confirmation. Such
preferred right of selection shall have precedence over the preferred
right of application created by section 4 of the Act of September 27,
1944 (58 Stat. 748; 43 U.S.C., sec. 282), as now or hereafter amended,
but not over other preference rights now conferred by law. Where any
lands desired by the State are unsurveved at the time of their selection,
the Secretary ofthe Interior shall survey the exterior boundaries of the
area requested without any interior subdivision thereofand shall issue
a patent for such selected area in terms of the exterior boundary sur-
vey; where any lands desired by the State are surveyed at the time of
their selection, the boundaries of the area requested shall conform to
the public land subdivisions established by the approval of the survey.
All lands duly selecced by the State of Alaska pursuant to this Act shall
be patented to the State by the Secretary of the Interior. Following the
selection of lands by the State and the tentative approval of such
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selection by the Secretary of the Interior or his designee, but prior to
the issuance of final patent, the State is hereby authorized to execute
conditional leases and to make conditional sales of such selected lands.
As used in this subsection, the v/ords "equitable claims subject to
allowance and confirmation” include, without limitation, claims of
holders of permits issued by the Department of Agriculture on lands
eliminated from national forests, whose permits have been terminated
only because of such elimination and who own valuable improvements
on such lands. As to all selections made by the State alter January l,
1979, pursuant to section 6(b) of this Act, the Secretary of the Interior,
in his discretion, may waive the minimum tract selection size where he
determines that such a reduced selection size would be in the national
interest and would result in a better land ownership pattern.

4) Any lease, permit, license, or contract issued under the Mineral
Leasing Act of February 25, 1920 (41 Stat. 437; 30 U.S.C. 181 and the
foIIowingg, as amended, or under the Alaska Coal Leasing Act of
October 0, 1914 (38 Stat. 741; 30 U.S.C. 432 and the following), as
amended, shall have the effect of withdrawing the lands subject thereto
from selection by the State of Alaska under this Act, unless an applica-
tion to select such lands is filed with the Secretary of the Interior
within a period often years after the date of the admission of Alaska
into the Union. Such selections shall be made only from lands that are
otherwise open to selection under this Act. When all of the lands sub-
ject to a lease, permit, license, or contract are selected, the patent for
the lands so selected shall vest in the State of Alaska all the right, title,
and interest of the United States in and to that lease, permit, license,
or contract that remains outstanding on the effective date of the patent,
including the right to all the rentals, royalties, and other payments
accruing after that date under that lease, permit, license, or contract,
and including any authority that may have been retained by the
United States to modify the terms and conditions of that lease, permit,
license, or contract: Provided, That nothing herein contained shall
affect the continued validity of any such lease, permit, license, or
contract or any rights arising thereunder. Where oniy a portion of the
lands subject to a lease, permit, license, or contract are selected, there
shall be reserved to the United States the mineral or minerals subject
to that lease, permit, license, or contract, together with such further
rights as may be necessary to the full and complete enjoyment of all
rights, privileges, and benefits under or with respect to that lease,
permit, license, or contract; upon the termination of the lease, permit,
license, or contract, title to the minerals so reserved to the United
States shall pass to the State of Alaska.

(i) All grants made or confirmed under this Act shall include min-
eral deposits. The grants of mineral lands to the State of Alaska under
subsections (a) and tb) of this section are made upon the express condi-
tions that all sales, grants, deeds, or patents for any of the mineral
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nor to iands so granted shall be subject to ana contain a reservation to the
xecute State of all of the minerals in the lands so sold, granted, deeded, or
lands, patented, together with the right to prospect for, mine, and remove the
ec. to same. Mineral deposits in such lands shall be subject to lease by the
Ims ot State as the State legislature may direct: Provided. That any lands or
lands minerals hereafter disposed of contrary to the provisions of this section
mated shall be forfeited to the United States by appropriate proceedings insti-
ments tuted by the Attorney General for that purpose in the United States
ary L. District Court for the District of Alaska.
tenor, ij; The schools and colleges provided for in this Act shall forever
ere he remain under the exclusive control of the State, or its governmental
tionai subdivisions, and no part of the proceeds arising from the saie or

disposal of any lands granted herein for educational purposes shail be
inerai used for the support of any sectarian or denominational school, college,
na the or university.
Act of ik) Grants previously made to the Territory of Alaska are hereby
confirmed and transferred to the State of Alaska uDon its admission.

;- as
h?ereto Effective upon the admission of the State of Alasita into the Union,
piica- section | of the Act of March 4. 1915 (38 Stat. 1214: 4S U. S. C,, sec.
ttenor 353), as amended, and the last sentence of section 35 of the Act of
'jaska February 25, 1920 (41 Stat. 450; 30 U. S. C., sec. 191), as amenaed, are
mt are repealed and ail lands therein reserved under the provisions of section
s SUD- 1as of the date of this Act shall, upon the admission of said State into
nt for the Union, be granted to said State for the purposes for which tnev were
 title, reserved; but such repeal shall not affect any outstanding lease,
cense, permit, license, or contract issued under said section 1, as amended, or
atent. any rights or powers with respect to such lease, permit, license, or

ments contract, and shall not affect the disposition of the proc. eds or income
derived prior to such repeal from any lands reserved under said section

tract,
ov the 1, as amended, or derived thereafter from any disposition of the
ermit, reserved lands or an interest therein made prior to such repeai.

shail @ The grants provided for in this Act shall be in lieu of the grant
Ise, or of land for purposes of internal improvements made to new States by
of the section 8 of the Act of September 4, 1841 (5 Stat. 455), and sections
. there 2378 and 2379 of the Revised Statutes (43 U. S. C., sec. 857), and in lieu
iUDject of the swampland grant made by the Act ofSeptember 28,1S50 (9 Stat.
urther 520), and section 2479 of the Revised Statutes (43 U. S. C., sec. 982),
:of all and in lieu of the grant of thirty thousand acres for each Senator and
iease. Representative in Congress made by the Act of July 2, 1862, as
iermit, amended (12 Stat. 503; 7 U. S. C., secs. 301-308), which grants are
Jnited hereby declared not to extend to the State of Alaska.

(m) The Submerged Lands Act of 1953 (Public Law 31, Eighty-third

e min- Congress, first session; 67 Stat. 29) shall be applicable to the State of
unrier Alaska and the said State shall have the same rights as do existing
conai- States thereunder. (Amended June 25 1959, P.L. 86-70 § 2(b), 73 Stat.
nneral 141; August 18 1959, P.L. 86-173, 73 Stat. 395; September 14 1960, P.L.

I 35



Alaska Statutes

36-786 § 4. 74 Stat. 1025: October 3 1963. P.L. 38-135, 77 Stat. 223:
March 25 1964. P.L. 38-289, 78 Stat. 169; November 2 1966, P.L.
39-702. Title 1V, § 4081bi. 30 Stat. 1098; December 2 1980, P.L. 96-487,
Title 1X. S 9061a;, (N(3). 94 Stat. 2437. 2440)

Cross references. — See note to AS
3805.180: for state law jDplicable to
nehis in and to mineral deposits on state
lands which onJanuarv 3. 1959, were sun-
set to location under the mining laws of
the Untied Slates, see 38.05.185: for
recognition of mining locations made on
state lands. including  snorelands.
tideiands or submerged ianas. or state
selected lands, see 38.05.275.

Effect of amendments. — Act of
OecemDer 2. 1980. P.L. 96-487. Title IX.
} 906(a). 94 Stat. 2437, in subsections sui
and ib) substituted "thirtv-five years’ for
"twenty-five years.'

Opinions of attorney general. — The
grants by the federal government of school
and university iands and menial health
lands were confirmed and transferred to
the State of Alaska upon its admission to
the Union under this subsection, with the
express proviso that they be used for the
purposes for which they were reserved.
1964 Op Att'y Gen.. No. 7.

Use of the words "is hereoy granted"
signifies a present grant of lands to be
thereafter identified by selection. By vir-
tue of that grant the state became at once
vested with the right of property in
selected lands. It cannot be thereafter
divested of such right. The United States
Supreme Court has so held. 1969 Op. Att'y
Gen.. No. 6 (Supp.).

As to whether the United States may
compensate Alaskan natives by taking a
royalty out of lands already granted in fee
to the State of Alaska, see 1969 Op. Att'y
Gen.. No. 6 (Supp.).

Since the Alaska Statehood Act did not
authorize execution by the state of
third-party leases and sales on lands not
tentatively approved, those lands which
ire rac-ely selected by the state and which

NOTES TO

I. General Consideration,

thus remain under administration by the
Bureau of Land Management appear to be
iubiect to 4 20fP L. 94-204. 39 Stat. 1146.
Jan. 2 1976, as a federal, and not state,
obligation. June 14. 1979. Op. Att'y Gen.
See also. June 28. 1979, Op. Att'y Gen. and
July 3. 1979, Op. Att'y Gen.

The knowing relinquishment of an
existing state selection so that another
party might make a claim to the land
wouid appear to be the "alienation” of the
state s right to select land which it wishes
to own. March 26. 1982 Op. Att'y Gen.

When the state claims title under sub-
section 'mi to the bed of a nver it asserts
to be navigable, it can assert management
authority over the riverbed prior to a judi-
cial determination of navigability. June
10 1982 Op. Att'y Gen.

Lands underlying navigable waters
must be managed in accordance with the
common-law public trust doctnne so that
paramount rights of the public to use the
nver for navigation and recreation are not
substantially impaired. June 10 1982 Op.
Att'y Gen.

Where the state has selected and
received tentative approval to a riverbed
under subsections ia>or tbi of this Act. the
leasing requirement of subsection 'i) for
mineral lands applies unless and until the
state successfully adjudicates navigability
to establish state ownership of the
riverbed under subsection imi. June 10,
1982 Op. Att'v Gen.

The production license requirements of
AS 38.05.207 apply to riverbeds that the
state ciaims to own under subsection (m) of
this Act as well as to lands tentatively
approved to the state under subsections (a)
and (b) of this Act. June 10,1982, Op. Att'y
Gen.

DECISIONS

V. Construction With Alaska Native Claims Settlement Act.

V. Lands Available For Selection.
VI. Fish and Wildlife Resources.
VTI. Mineral Land Grants.
VIIL Submerged Lanas.
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I. GENERAL CONSIDERATION.

The Alaska Statehood Act only cre-
ated in the state the same authority as
that given to other states. State v.
Andrus. 429 F. Supp. 958 (D. Alas. 19771,
atfd on other grounds. 591 F.2d 537 (9th
Cir. 1979).

The purpose of land grants under the
Alaska Statehood Act is to serve Alaska's
overall economic and sociai well-being.
Some of the lands so selected will probably
be used to orotect mineral deposits. Others
will safeguard wildlife. Still others will be
used to protect domestic water supplies.
L'dail v. Kaierak. 396 F.2d 746 19th Cir.
1968). cert, denied. 393 U.S. 1118.39S. Ct.
990. 22 L. Ed. 2d 123 11969).

This section authorized the state to
select 102,500,000 3cres from public lands
that were "vacant, unappropriated, and
unreserved at the time of their selection.™
The intent of Congress was. of course, to
provide the new state with a solid eco-
nomic foundation. United States V.
Atlantic Richfield Co., 435 F. Supp. 1009

D. Alas. 1977). aiTd. 612 F.2d 1132 (9th
Cir.), cert, denied. 449 U.S. 388. 101 S. Ct.
244, 66 L. Ed. 2d 113 11980).

Applicability of last sentence of sub-
section (g). — The "equitable claims"
phrase in the last sentence of subsection
g) may have scope where there was physi-
cal possession or improvement by the equi-
table claimant or someone acting in his
behalf, but it cannot be extended to a lease
applicant merely because he has incurred
expense in support or defense of his appli-
cation. Schraier v. Hickel. 419 F.2d 663
w.C. Cir. 1969).

Applied in State v. University of
Alaska, Sup. Ct. Op. No. 2303 (File No.
4579). 624 P.2d 807 (1981): Inupiat Com-
munity of Arctic Slope v. United States,
680 F.2d 122 (Ct. Cl. 1982).

Cited in McCubbins v. Keenan, Sup. Ct.
Op. No. 645 (File No. 1165). 475 P.2d 696
(2970).

IV. CONSTRUCTION WITH ALASKA
NATIVE CLAIMS SETTLEMENT
ACT.

Subsection 4(a) of the Alaska Native
Claims  Settlement Act  requires
dismissal of claims for entries under state
leases pursuant to this subsection of the
Alaska Statehood Act or entries pursuant
to valid federal leases or conveyances.
United States v. Atlantic Richfield Co,,
435 F. Supp. 1009 (D. Alas. 1977), aiTd,
612 F.2d 1132 (9th Cir.), cert, denied. 449
U.S. 388 101 S. Ct. 214 66 L. Ed. 2d 113
1980).

Congress chose the specific language
used in subsection 4(a) of the Alaska
Native Claims Settlement Act by design.
Congressional intent was c make dear
that any prior grant of land under federal
law ortentative approval under subsection
6(g) of the Alaska Statehood Act operated
to extinguish aboriginal title 3t the time
the conveyance was made or the approval
given. In short, Congress intended the
conveyance or approval to be the ooerative
fact extinguishing aboriginal title. This
construction is consistent with and is sup-
ported by other provisions of the
settlement act. United States v. Atlantic
Richfield Co.. 435 F. Suop. 1009 iD. Alas.
1977). afFd. 812 F.2d 1132 '9th Cir... cert,
denied. 449 U.S. 383. 101 S. Ct. 244. d6 L.
Ed. 2d 113 11980L

V. LANDS AVAILABLE FOR
SELECTION.

Indian  trapping, hunting and
camping could constitute a conaition
which wouid deorive tne selected iands of
the status of being "vacant,
unappropriated, and unreserved." Alaska
v. Udall. 420 F.2d 938 i9th Cir. i969). cert,
denied, 397 U.S. 1076. 90S. Ct. 152225 L.
Ed. 2d 311 (1970).

Application for oil and gas lease not
"valid existing claim". —The proviso in
subsection Ib) is inapplicable to an applica-
tion for an oil and gas lease under the Min-
eral Leasing Act. 30 U.S.C. 1 151 et seq.
which provides that lands suoject to dis-
position under the act. which are believed
to contain oii or gas deposits, "may be
leased by the Secretary of the Interior."
Schraier v. Hickel. 419 F,2d 663 (D.C. Cir.
1969).

An applicant,under the Mineral Leasing
Act. 30U S.C. | 1Sl1et sea, may have the
further right to a lease where he is entitled
to a lease over anyone else under the law
and the Secretary of the Interior has exer-
cised his discretion to execute a lease, but
his proposal does not rise to the level of
"claim" or "right" within the savings
clause of the Statehood Act where there
has been no such determination to lease.
Schraier v. Hickel, 419 F.2d 663 (D.C. Cir.
1969).

Lease rights arc subordinated to
rights-of-way legally exercised. Mercer
v. Yutan Constr. Co.. Sup. Ct. Op. No. 371
(File No. 631), 420 P.2d 323 (1966).

VI. FISH AND WILDLIFE
RESOURCES.

State wolf hunt program. —43 U.S.C.
4 1732(3). 43 U.S.C. | 1732(b) and 43
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U.S.C. § 1702(c). taken together, dearly
provide the Secretary- of the Interior with
the power to halt the state wolf hunt pro-
gram. Under 43 U.S.C. 3 1732(a). the
Secretary is commanded to manage the
public lands under principles of multiple
use.  Multiple use includes the
management of wildlife. 43 U.S.C.
J 1702(c). Finally, the Secretary may dose
the lands to minting for purposes of
"administration’ which on the face of the
statute includes wildlife management.
State v. Andrus. 429 F. Supp. 958 iD. Alas.
1977), aiTd on other grounds. 591 F 2d 337
9th Cir. 1979).

The Secretary if the Interior has the
authority under the "3LM Organic Act."
43 U.S.C. i 1701 etseq. Pub. L. 94-579. to
halt the wolf kill program, instituted by
the Alaska Department of Fish and Game
to help protect the Western Arctic caribou
herd, which was taking place entirely on
federally controlled land. State v. Andrus.
429 F. Supp. 953 iD. Alas. 1977), alFd on
other grounds, 591 F.2d 537 <th Cir.
1979).

There is no requirement of an environ-
mental impact statement for wolf hunt
program under the Alaska Native Claims
Settlement Act. State v. Andrus. 429 F.
Supp. 958 iD. Alas. 1977). aiTd on other
grounds. 591 F.2d 537 i9th Cir. 1979),

Even if the Alaska Native Claims
Settlement Act can be construed as
authorizing an independent authonty to
dose the wolf hunt program, there is still
no federal action involved. State wv.
Andrus, 429 F. Supp. 958 (D. Alas. 1977),
atTd on other grounds, 591 F 2d 537 )oth
Cir. 1979).

Under the property clause of the United
States Constitution the federal govern-
ment retains the right to control wildlife
management on federal lands. By passage
of the BLM Organic Act the Congress has
implemented the property clause on
federally controlled lands where a state
instituted wolf hunt program was taking
place and any state authority to the con™
trory has been divested by virtue of the
supremacy clause. Accordingly, the Secre-
tary of the Interior had the authority to
issue an order prohibiting the hunt. State
v, Andrus, 429 F. Supp. 958 (D. Alas.
1977), affd on other grounds, 591 F.2d 537
(Sth Cir. 1979).

A substantial portion of the wolf hunt
program instituted by the Alaska Depart-
ment of Fish and Game was to occur on
"d-2" lands (referring to 4 17(d)(2) of the
Alaska Native Claims Settlement Act).
These are tracts of land which have been
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withdrawn by the Secretary of the interior
for possible inclusion :n 'he National
Parks, Forest, Wildlife Refuge, and Wild
and Scenic Rivers Systems, pursuant to
the Alaska Native Claims Settlement Act.
43U.S.C. $ 1601 et seq. Under that act the
Secretary- is to administer d-2 lands unaer
applicable laws ana regulations. 43 U.S.C.
3 1616(d)(3). The Secretary has the
authonty to halt hunting on the lands
pending resolution of their status because
the BLM Organic Act is one of the
applicable laws under wnich these lands
are administered. 43 U.S.C. i 1616id)(3).
Hence, the requirement of an environmen-
tal impact statement under the ANCSA
3 17(d)(3) is precisely the same as it is
under the BLM Organic Act. The ANCSA
imposes no independent duty on the Secre-
tary to require licenses or permits to hunt
an these lands and cannot be the basis for
a determination that there is federai
action involved in these hunts. The power
of the Secretary on these lands is totally
derivative from other acts. State w.
Andrus. 429 F. Supp. 95S :D. Alas. 1977).
aiTd on other grounds. 591 r.2d 537 9th
Cir. 1979).

VII. MINERAL LAND GRANTS.

Alaska Constitution not amended to
include terms and conditions set forth
in subsection (i). — Although included in
Alaska Statehood Act. j 3(b) was the pro-
vision that in the event that three proposi-
tions to be submitted to the voters, one of
which required the consent by the state
and its people to provisions of the Alaska
Statehood Act reserving rights or powers
to the United States, as well as those
prescribing the terms or conditions of the
grants of lands or other property therein
made to the state of Alaska, were adopted
by a majority vote, "the proposed constitu-
tion of the proposed State of Alaska ...
shall be deemed amended accordingly,”
and although the propositions were
adopted, the Alaska Constitution was not
thereby amended to include “the terms or
conditions of the grants of land” set forth
in subsection (i) of this section. State v,
Lewis, Sup. Ct. Op. No. 1364 (File No.
3039), 559 P.2d 630, appeal dismissed. 432
U.S. 901, 97 S. Ct. 2943, 53 L. Ed. 2d 1073
a977).

There was no state legislature in exis-
tence at the time of passage of the
Statehood Act, and the territorial legisla-
ture never approved an amendment
incorporating the restrictions of subsec-
tion li) of this section, which relates to
mineral land grants, into the Alaska Con-
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stitution. Nor was any constitutional con-
vention called to act on the matter. State v.
Lewis. Sup. Ct. Op. No. 1364 <Fle No.
3039), 659 P.2d 630. appeal dismissed, 432
U.S. 901. 97 S. Ct. 2943.53 L. Ed. 2d 1073
ml1977).

Rather, compact formed as to
federal restrictions on alienability of
land. — Alaskans by ratification of the
constitution including the provisions of
Alaska Const, art. VIII. 39 3nd art. XII.
3 13 ana again, separately, by approving
proposition 3 of Alaska Statehood Act.
3 8(b), agreed to be bound by restrictions
on alienability at land imposed by the
federal government. This constituted a
compact. State v. Lewis. Sup. Ct. Op. No.
1364 iFile No. 3039). 559 P.2d 630. appeal
dismsseri. 432 U S. 901. 97 S. Ct. 2943 53
L. Sd. 2d 1073 .1977).

Congressional restraints intended to
he binding to limited extent. — The con-
gressional restraints on alienation were
intended by Congress to be binding oniy to
the extent required by that body. This aiso
was the intent of those who agreed upon
3nd adopted the Alaska Constitution ov
vote. State v. Lewis. Sup. Ct. Op. No. 1364
File No. 3039), 559 P 2d 630. appeal
dismissed. 432 U.S. 901. 97 S. Ct. 2943, 53
L. Ed. 2d 1073 .1977).

All that was required to release the
restrictions required by Congress was
congressional consent. State v. Lewis,
Sup. Ct. Op. No. 1364 .File No. 3039). 559
P.2d 630. appeal dismissed. 432 U.S. 901
97 S. Ct. 2943 53 L. Ed. 2d 1073 (1977).

And state constitutional amendment
not mandated. — After Congress has
given its consent to a change in terms, a
state constitutional amendment is not
mandated to alter the compact. State v.
Lewis, Sup. Ct. Op. No. 1364 (File No.
3039), 559 P.2d 630, appeal dismissed, 432
U.S. 901.97 S. Ct. 294353 L. Ed. 2d 1073
2977).

Since constitution did not contain
specific restrictions on alienation. —
The Alaska Constitution did not contain
any specific restrictions on alienation but
merely a consent to be bound by such
reservations as would be required by Con-
gress. State v. Lewis, Sup. Ct. Op. No. 1364
(File No. 3039), 559 P.2d 630. appeal
dismissed, 432 U.S. 901,97 S. Ct. 2943,53
L. Ed. 2d 1073 (1977).

Chapter 19, SLA 1976, not violative
of Alaska Constitution. —Once congres-
sional consent to release its restrictions
was secured, the Alaska legislature, in
agreeing to the disposition of the land and
mineral rights by ch. 19, SLA 1976, was
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not violating any specific provision of the
Alaska Constitution. State v. Lewis. Sup.
Ct. Op. No. 1361 (File No. 3039). 559 P.2d
630. apoeal dismissed. 432 U.S. 901. 97 S.
Ct. 2943 53 L. Ed. 2d 1073 U977).

State’s ownership of resource as
basis for law discriminating against
non-residents. — Rather than placing a
statute completely beyond the privileges
and immunities clause, a state's
ownership of the property with which the
statute is concerned is a factor —although
often the crucial factor — co be considered
in evaluating whether the statutes dis-
crimination against non-citizens violates
the clause. Hicklin v. Orbeck. 437 U.S.
518.98 S. Ct. 248257 L. Ed. 2d 39711978).

Alaska has little or no oropnecary inter-
est in much of the activity swept within
the ambit of the Alaska hire iaw. and the
connection of the states oil 3r.0 ens with
much of the covered activity is suiTiciencly
attenuated so that it cannot justifiably be
the basis for requiring private emoioyers
to discriminate against non-resiaents.
Hicklin v, Orbeck. 437 U.S. 5I1S. 98 S. Ct.
2482 57 L. Ed. 2d 397 (1978).

The fact that a state owns a resource, of
itself, does not completely remove a law
concerning that resource from the prohibi-
tions of the pnviieges and immunities
clause. Hicklin v. Orbeck. 437 U.S. 518,98
5. Ct. 2482 57 L. Ed. 2d 397 (1978).

VIIl. SUBMERGED LANDS.

Applicability of Submerged Lands
Act. — Since " . all lands expressly
retained by or ceded to the United States
when the State entered the Union ... and
any rights the United States has in iands
presently and actually occupied by the
United States under claim of right" are
specifically exciuded trom the operation of
the Submerged Lands Act. 43 U.S.C.
j 1301 et seq.. and the provisions of§ 6(¢)
of this act specifically exclude all land and
water  previously — withdrawn.  the
Submerged Lands Act had no application
in an action to quiet title to lands under a
lake located in lands withdrawn prior to
statehood for establishment of the Ker.ai
National Moose Range. United States v.
Alaska, 423 F2d 764 (Sth Cir.), cert,
denied. 400 U.S. 967. 91 S. Ct. 363. 27 I,
Ed. 2d 388 (1970).

The state owns or controls the land
beneath navigable waters. Alaska Pub.
Easement Defense Fund v. Andrus, 435 F.
Supp. 664 (D. Alas. 1977).

The court takes judicial notice of the fact
that Alaska lies westward of the 98th
mendian. Thus, under federal law
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ownership and concrol of the land under
navigable waters is confirmed *nthe state.
Alaska Pub. Easement Defense Fund v.
Andrus, 435 F. Supp. 564 (D. Alas. 1977).

The people of the state have the right
to use the water itself on nonnavigable
rivers and streams. Alaska Pub. Ease-
ment Defense Fund v. Andrus. 435 F.
Supp. 664 iD. Alas. 1977).

The ownership of ground and
surface waters is to be determined
according to state law. Under the
Alaska Constitution and state law the
right to use such waterways is piaced in
the people of the state. Alaska Pub. Ease-
ment Defense Fund v. Andrus, 435 F.
Supp. 664 iD. Alas. 19771

The purpose of the easements along
the courses of major waterways is to
provide a place for docks, campsites and
such facilities to service those who are
properly using the public waters. This
purpose is apparently accommodated by
the reservation of site easements under
the order of the Secretary of the interior.
Alaska Pub. Easement Defense Fund v.
Andrus, 435 F, Supp. 664 iD. Alas. 1977).

Thus, the United States, as against
the state, has paramount rights to the
subsurface lands of the lower, or
seaward, portion of the inlet. United
States v. Alaska. 422 U.S. 184. 95 S. Ct.
2240. 45 L. Ed. 2d 109. rehearing denied.
423 US. 385. 96 5. Ct. 159. 46 L. Ed. d
116(1975).

Title remaining in United States. —
The United States, as the sovereign at the
time, had the power, pnor to Alaskan
statehood, to withhold, withdraw or
convey the land and water of the Kenai
Peninsula, Alaska, for any valid purpose,
and in such case, the property withdrawn
would not pass to the state. United States
v, Alaska. 423 F.2d 764 19th Cir.), cert,
denied. 400 U.S. 967. 91 S. Ct. 363. 27 L.
Ed. 2d 388 (1970).

Where the Alaska Railroad Act (Act

March 12 1914, 38 Stat. 305: Act July 7.
1958.72 Stat. 339), implemented by Presi-
dential Order of August 31 1915 em-
powered the President to "build or
otherwise acquire docks, wharves, termi-
nal facilities, and all structures needed for
the equipment and operation of such rail-
road or railroads," and authorized him to
perform any and all acts in addition to
those specifically set out in the statutory
language which were necessary to accom-
plish the purposes and deciared objects of
the Act: more preciseiy. to reserve such
lands as might be usefui for furnishing the
materials for the construction of stations,
terminals and docks in connection with
the operation and construction of the rail-
road lines, such act. by necessary implica-
tion. reserved for the use of the Alaska
railroad as a terminal the tide and
submerged lands immediately adjacent to
ana contiguous with the ordinary
hignwater mark on the eastern shore of
Kmk Arm and also the udeiands and bed
of Ship Creek within the exterior bound-
aries of the terminal reserve; and title to
these lanas remained therefore in ihe
United States after the admission of
Alaska into the Union onJanuary 3.1959.
United States v. City of Anchorage, 437
F.2d 1081 9th Cir. L971).

Alaska's ownership of tidelands
same as other states. — By this subsec-
tion. Alaska was given the same
ownership of tidelands and lands beneath
navigable waters as other states of the
Union. State v. A.J. Indus.. Inc.. Sup. Ct.
Op. Mo. 263 (File No. 477), 397 P.2d 280
«1964); Citv ofJuneau v. Croplev, Sup. Ct.
Op. No. 415 (File No. 752), 429 P.2d 21
(1967).

Evidence wa9 insufficient to estab-
lish that Cook Inlet is an historic bay.
United States v. Alaska. 422 U.S. 154, 95
S. Ct. 2240, 45 L. Ed. 2d 109, rehearing
denied. 423 U.S. 385. 96 S. Ct. 159. 46 L.
Ed. 2d 116(1975).

(CERTIFICATION BY PRESIDENT]

Sec. 7. Upon enactment ofthis Act, it shall be the duty of the Presi-
dent of the United States, not later than July 3, 1958, to certify such
fact to the Governor of Alaska. Thereupon the Governor, on or after
July 3, 1958, and not later than August 1, 1958, shall issue his
proclamation fcr the elections, as hereinafter provided, for officers of
ail elective offices and in the manner provided for by the constitution
of the proposed State of Alaska, but the officers so elected shall in any
event include two Senators and one Representative in Congress.
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[ELECTION OF OFFICERS: DATE. ETC.: CERTIFICATION OF VOTING RESULTS
BY GOVERNOR: PROCLAMATION BY PRESIDENT: LAWS IN EFFECT]

sec. 8. (@ The proclamation of the Governor of Alaska required by
section 7 shall provide for holding of a primary election and a general
election on dates to be fixed by the Governor of Alaska: Provided. That
the general election shall not be held later than December 1. 1958, and
at such elections the officers required to be elected as provided in
section 7 shall be, and officers for other elective offices provided for in
the constitution of the proposed State of Alaska may be. chosen by the
people. Such elections shall be held, and the qualifications of voters
thereat shall be, as prescribed by the constitution of the proposed State
of Alaska for the election of members of the proposed State legislature.
The returns thereof shall be made and certified in such manner as the
constitution of the proposed State of Alaska may prescribe. The Gover-
nor of Alaska shail certify the results of said elections to the President
of the United States.

ib) At an election designated by proclamation of the Governor of
Alaska, which may be the general election held pursuant to suDsection
ia) of this section, or a Territorial general election, or a special election,
there shall be submitted to the electors qualified to vote m said elec-
tion. for adoption or rejection, by separate ballot on each, the following
propositions:

"(2) Shail Alaska immediately be admitted into the Union as a
State?

"12) The boundaries of the State of Alaska shail be as prescribed in

the Act of CONQress aPPIOVE......criimineinsrisssssssssnses ses srsnsssnsssssssssenees
idate of approval of this Act!

and all claims of this State to any areas of land or sea outside the
boundaries so prescribed are hereby irrevocably relinquished to the
United States.

"(3) All provisions of the Act of Congress approved ...
idate of

...................................................... , reserving rights or powers to the United
approval of this Act)

States, as well as those prescribing the terms or conditions of the grants
of lands or other property therein made to the State of Alaska, are
consented to fully by said State and its people.”

In the event each of the foregoing propositions is adopted ac said
election by a majority of the legal votes cast on said submission, the
proposed constitution of the proposed State of Alaska, ratified by the
people at the election held on April 24,1956, shall be deemed amended
accordingly. In the event any one of the foregoing propositions is not
adopted at said election by a majority of the legal voces cast on said
submission, the provisions of this Act shall thereupon cease to be effec-
tive. ]

The Governor of Alaska is hereby authorized and directed to take
such action as may be necessary or appropriate to insure the
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submission of said propositions to the people. The return of the votes
cast on said proposition shall be made by the election officers directly
to the Secretary of Alaska, who shall certify the results of the
submission to the Governor. The Governor shall certify the results of
said submission, as so ascertained, to the President of the United
States.

' If the President shall find that the propositions sec forth in the
preceding subsection have been duly adopted by the people of Alaska,
the President, upon certification of the returns of the election of the
officers required to be elected as provided in section 7 of this Act, shall
thereupon issue his proclamation announcing the results of said elec-
tion as so ascertained. Upon the issuance of said proclamation by the
President, the State of Alaska shail be deemed admitted into the Union
as orovided in section 1 of this Act.

Until the said State is so admitted into the Union, all of the officers
of said Territory, including the Delegate in Congress from said Terri-
tory, shall continue to discharge the duties of their respective offices.
Upon the issuance of said proclamation by the President of the United
States and the admission of the State of Alaska into the Union, the
officers elected at said election, and qualified under the provisions of
the constitution and laws of said State, shall proceed to exercise all the
functions pertaining to their offices in or under or by authority of the
government of said State, and officers not required to be elected at said
initial election shall be selected or continued in office as provided by
the constitution and laws of said State. The Governor ofsaid State shall
certify the election of the Senators and Representative in the manner
required by law, and the said Senators and Representative shall be
entitled to be admitted to seats in Congress and to all the rights and
privileges of Senators and Representatives of other States in the Con-
gress of the United States.

id) Upon admission of the State of Alaska into the Union as herein
provided, all of the Territorial laws then in force in the Territory of
Alaska shall be and continue in full force and effect throughout said
State except as modified or changed by this Act, or by the constitution
of the State, or as thereafter modified or changed by the legislature of
the State. All ofthe laws of the United States shall have the same force
and effect within said State as eisewherp within the United States. As
used in this paragraph, the term 'Territorial laws” includes (in addi-
tion to laws enacted by the Territorial Legislature of Alaska) all laws
or parts thereof enacted by tha Congress the validity of which is depen-
dent solely upon the authority of the Congress to provide for the gov-
ernment of Alaska prior to the admission of the State of Alaska into the
Union- and the term "laws of the United States” includes all laws or
parts thereof enacted by the Congress that (1) apply to or within Alaska
at the time of the admission of the State of Alaska into the Union, (2)
are not "Territorial laws” as defined in this paragraph, and (3) are not
in conflict with any other provisions of this Act.
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Chapter 1S), SLA 1976. not vioiative
Dl Alaska Constitution. —Cnee congres-
sional :onsent was decured. 'he Alaska
legislature, in agreeing to ".no disposition
)i-the ar.u ano mineral rights by ch. 19
SLA 1976. was not violating any specirie
provision ol'the Alaska Constitution. State
v Lewis. Sup. Ct. Op. No. 1364 'File No.

Congress cannot limit supreme
court's power to discipline Alaskan
lawyers either directly or by continuing
tn force the provision of a territorial stat-
ute claimed to have that effect. In re
Mackay. Sup. Ct. Op. No, 279 tFile No.
ABA S). 416 P.2d 823 '1965). rehearing
denied. 385 U.S. S90 ' 1966).

11039. 559 P.3d 630. appeal dismissed, 432

U'gS7.7301. 97 S. Cl. 2943. 53 L. Ed. 2d 1073

HOUSE OF REPRESENTATIVES MEMBERSKIPI

Sec. 9. The State of Alaska upon its admission into the Union shail
be entitled to one Representative until the taking effect of the next
reapportionment, and such representative shall he in addition co the
memoership of the House of Representatives as now prescribed by iaw:
Provided. That such temporary increase in the membership shail not
operate to either increase or decrease the permanent membership of
the House of Representatives as prescribed in the Act of August 8,1911
‘37 Stat. 13) nor shaii such temporary increase affect the basis cf
apportionment established by the .Act of November 15. 1941 '55 Stat.
761: 2 U. S. C.. sec. 2a). for the Eighty-third Congress and each Con-
gress thereafter.

[NATIONAL DEFENSE WITHDRAWALS; JURISDICTION!

Sec. 10. (@ The President of the United States is hereby authorized
to establish, by Executive order or proclamation, one or more special
national defense withdrawals within the exterior boundaries of
Alaska, which withdrawal or withdrawals may thereafter be termi-
nated in whole or in part by the President.

) Special national defense withdrawals established under subsec-
tion laiofthis section shall be confined to those portions of Alaska that
are situated to the north or west of the following line: Beginning at the
point where the Porcupine River crosses the international boundary
between Alaska and Canada; thence along a line parallel to, and five
miles from, the right bank of the mam channel of the Porcupine River
to its confluence with the Yukon River; thence alone a line parallel to.
and five miles from, the right bank of the main channel of the Yukon
River to its most southerly point of intersection with the meridian of
longitude 160 degrees west of Greenwich; thence south to the intersec-
tion of said meridian with the Kuskokwim River; thence along a line
parallel to, and five miles from the right bank of the Kuskokwim River
to the mouth ofsaid river; thence along the shoreline of Kuskokwim
Bay to its intersection with the meridian of longtitude 162 degrees, 30
minutes west of Greenwich; thence south to the intersection of said
meridian with the parallel of latitude 57 degrees 30 minutes north;
thence east to the intersection of said parallel with the meridian of
longitude 156 degrees west of Greenwich; thence south to the intersec-
tion of said meridian with the parallel of latitude 50 degrees north.
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(c) Effective upon the issuance of such Executive order or
proclamation, exclusive jurisdiction over all special national defense
withdrawals established under this section is hereby reserved to the
United States, which shall have sole legislative, judicial, and executive
power within such withdrawals, except as provided hereinafter. The
exclusivejurisdiction so established shall extend to all lands within the
exterior boundaries of each such withdrawal, and shall remain in effect
with respect to any particular tract or parcel of land only so long as
such tract or parcel remains within the exterior boundaries of such a
withdrawal. The laws of the State of Alaska shall not appiv to areas
within any special national defense withdrawal established under this
section while such areas remain subject to the exclusive jurisdiction
hereby authorized: Provided, however. That such exclusive jurisdiction
shall not prevent the execution of any process, civil or criminal, of the
State of Alaska, upon any person found within said withdrawals: And
provided further. That such exclusive jurisdiction shall not prohibit the
State of Alaska from enacting and enforcing all laws necessary to
establish voting districts, and the qualification and procedures for
voting in all elections.

<) During the continuance in effect of any special national defense
withdrawal established under this section, or until the Congress
otherwise provides, such exclusive jurisdiction shall be exercised
within each such withdrawal in accordance with the following provi-
sions of law:

I1) All laws enacted by the Congress that are of general application
to areas under the exclusive jurisdiction of the United States, includ-
ing, but without limiting the generality of the foregoing, those provi-
sions of title 18, United States Code, that are applicable within the
special maritime and territorial jurisdiction of the United States as
defined in section 7 of said title, shall apply to all areas within such
withdrawals.

(@ In addition, any areas within the withdrawals that are reserved
by Act of Congress or by Executive action for a particular military or
civilian use of the United States shall be subject to all laws enacted by
the Congress that have application to lands withdrawn for that partic-
ular use, and any other areas within the withdrawals shall be subject
to all laws enacted by the Congress that are of general application to
lands withdrawn for defense purposes of the United States.

(3) To the extent consistent with the laws described in paragraphs
(1)and (2)ofthis subsection and with regulations made or other actions
taken under their authority, all laws in force within such withdrawals
immediately prior to the creation thereof by Executive order or
proclamation shall apply within the withdrawals and. for this purpose,
are adopted as laws of the United States: Provided, however, That the
laws of the State or Territory relating to the organization or powers of
municipalities or local political subdivisions, and the laws or
ordinances of such municipalities or political subdivisions shail not be
adopted as laws of the United States.
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149 All functions vested in the United States commissioners by the
iaws described in this subsection shall continue to be performed within
the withdrawals bv such commissioners.

15) All functions vested in any municipal corporation, school district,
or other local political subdivision by the laws described in this subsec-
tion shail continue to be performed within the withdrawals by such
corporation, district, or other subdivision, and the iaws of the state or
the iaws or ordinances of such municipalities or locai political subdi-
vision shall remain in full force and effect notwithstanding any with-
drawal made under this section.

16) All other functions vested in the government of Alaska or in any
officer or agency thereof, except judicial functions over which the
United States District Court for the District of Alaska is given jurisdic-
tion by this Act or other provisions of law. shall be performed within
the withdrawals by such civilian individuals or civilian agencies and
in such manner as the President shall from time to time, by Executive
order, direct or authorize.

171 The United States District Court for the District of Alaska shall
have original jurisdiction, without regard to the sum or value of any
matter in controversy, over all civil actions arising within such with-
drawals under the iaws made applicable thereto by this subsection, as
well as over ail offenses committed within the withdrawals.

le) Nothing contained in subsection (&) of this ction shall be
construed as limiting the exclusive jurisd ction es™Aished in the
United States by subsection ic) of this section or the authority of the
Congress to implement such exclusive jurisdiction by appropriate leg-
islation. or as denying to persons now or hereafter residing within any
portion of the areas described in subsection ib) of this section the right
to vote at ail elections held within the political subdivisions as pre-
scribed by the State of Alaska where they respectively reside, or as
limiting the jurisdiction conferred on the United States District Court
for the District of Alaska by any other provision of law, or as continuing
in effect laws relating to the Legislature of the Territory of Alaska.
Nothing contained in this section shall be construed as limiting any
authority otherwise vested in trTe Congress or the President.

[MOUNT McKINLEY NATIONAL P.ARK; MILITARY, NAVAL. ETC.. LANDS,;
CIVIL AND CRIMINAL JURISDICTION!

Sec. 11 (@ Nothing in this Act shail affect the establishment, or
the right, ownership, and authority of the United States in Mount
McKinley National Park, as now or hereafter constituted; but exclu-
sive jurisdiction, in ail cases, shall be exercised by the United States
for the national park, as now or hereafter constituted; saving, however,
to the State of Alaska the right to serve civil or criminal process within
the iimitsof the aforesaid park in suits or prosecutions for or on "ccount
of rights acquired, obligations incurred, or crimes committed in said.
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State, but outside of said park; and saving further to the said State the
right to tax persons and corporations, their franchises and property on
the lands inciuded in said park; and saving also to the persons residing
now or hereafter in such area the right to vote at all elections held
within the respective political subdivisions of their residence in which
the park is situated.

'bi Notwithstanding the admission of the State of Alaska into the
Union, authority is reserved in the United States, subject to the proviso
hereinafter set forth, for the exercise by the Congress of the United
States of the power of exclusive legislation, as provided 'ov article I.
section 3, clause IT. of the Constitution of the United States, in all
oases whatsoever over such tracts or parcels or land as. immediately
prior to the admission of said State, are owned by the United States and
held for military, naval. Air Force, or Coast Guard purposes, including
naval petroleum reserve numbered 4, whether such lands were
acquired by cession and transfer to the United States by Russia and set
aside by Act of Congress or bv Executive order or proclamation of the
President or the Governor of Alaska for the use of the United States,
or were acquired by the United States by purchase, condemnation,
donation, exchange, or otherwise: Provided, (i) That the State of Alaska
shall always have the right to serve civil or criminal process within the
said tracts or parcels of land in suits or prosecutions for or on account
of rights acquired, obligations incurred, or crimes committed within
the said State but outside of the said tracts or parcels of land; (ii) that
the reservation of authority in the United States for the exercise by the
Congress of the United States of the power of exclusive legislation over
the lands aforesaid shall not operate to prevent such lands from being
a part of the State of Alaska, or to prevent the said State from
exercising over or upon such lands, concurrently with the United
States, any jurisdiction whatsoever which it would have in the absence
of such reservation of authority and which is consistent with the laws
hereafter enacted by the Congress pursuant to such reservation of
authority; and (iii) that such power of exclusive legislation shall rest
and remain in the United States only so long as the particular tract or
parcel of land involved is owned by the United States and used for
military, naval. Air Forcq, or Coast Guard purposes. The provisions of
this subsection shall not apply to lands within such special national
defense withdrawal or withdrawals as may be established pursuant to
section 10 of this Act until such lands cease to be subject to the exclu-
sive jurisdiction reserved to the United States by that section.

Opinions of attorney general. —  reservation must be in accord with Alaska
Alaska's tish and game iaws are applicable  laws regulating seasons, bag limits,
as federal law on military reservations, methods of taking, etc.. even though mili-
except for the licensing of military tary personnei are not required to comply
personnel who hunt on military with Alaska’s licensing requirements
reservations. 1964 Op. Att'y Gen.. No. 2. while or. the reservation. 1964 Op. Att'y

Any hunting or fishing at a military  Gen., No. 2,
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Alaska and the federal government
have concurrent jurisdiction over federal
military reservations by the terms of (ii) of
thissuosection. 1964 Op. Att'y Gen.. No. 2.

Subsection Ib) lii) grants to Alaska and
the federai government concurrent juris-
diction to enforce Alaska's fish and game
laws and regulations on federal military
reservations. 1964 Op. Att'y Gen., No. 2

Only on a military reservation under
the exclusive legislative jurisdiction of the

Alaska Statutes

game and fish laws be in the hands of the
federal government exclusively. 1964 Op.
Att'y Gen., No. 2

The scate has subject matter jurisdiction
over sewage disposal in Petroleum
Reserve No. 4 June 23, 1977, Op. Att'y
Gen.

Until Congress expressly exercises its
latent power of exclusive jurisdiction, the
state has concurrent eunsdiccion over
Petroleum Reserve No. 4. June 23. 1977.
Op. Att'y Gen.

federai government could enforcement of

(JUDICIAL AND CRIMINAL PROVISIONS!

Sec. i2. Effective upon the admission of Alaska into the Union —

‘a) The analysis of chapter 5 of title 28. United States Code, immedi-
ately preceding section 31 of such title, is amended by inserting imme-
diately after and underneath item 81 of such analysis, a new item to
be designated as item 31A and to read as follows:
"31A. Alaska”;

ib) Title 28. United States Code, is amended by inserting immedi-
ately after section 81 thereof a new secti®i,~«to be designated as section
81A, and to read as follows:

"s) 81A. Alaska

"Alaska constitutes one judicial district.

"Court shall be held at Anchorage, Fairbanks. Juneau, and Nome.";

i) Section 133 of title 28, United States Code, is amended by
inserting in the table of districts and judges in such section immedi-
ately above the item: "Arizona *x " 2”, a new item as follows: "Alaska

id)  The first paragraph of section 373 of title 28, United States Code,
as heretofore amended, is luther amended by striking out the words:
"the District Court for the Territory cf Alaska,”: Provided, That the
amendment made by this subsection shall not affect the rights of any
judge who may have retired before it takes effect;

() The words "the District Court for the Territory of Alaska." are
stricken out wherever they appear in sections 333, 460, 610, 753,1252,
1291, 1292, and 1346 of title 28, Unitfed States Code:

if) The first paragraph of section 1252 of title 28. United States
Code, is further amended by striking out the word "Alaska." from the
clause relating to courts of record:

(g) Subsection (2) of section 1294 of title 28, United States Code, is
repealed and the later subsections of such section are renumbered
accordingly;

(h) Subsection (a) of section 2410 of title 28, United States Code, is
amended by striking out the words: "including the District Court for
the Territory of Alaska,”;
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() Section 3241 of title 18, United States Code, is amended by
striking out the words: “District Court for the Territory of Alaska, the";

() Subsection ie) of section 3401 of title 18. United States Code, is
amended by striking out the words:; "for Alaska or’;

ik) Section 3771 of title 18 United States Code, as heretofore
amended, is further amended by striking out from the first paragraph
of such section the words: "the Territory of Alaska. ’;

(/) Section 3772 of title 18 United States Code, as heretofore
amended, is further amended by striking out from the first paragraph
of such section the words: "the Territory of Alaska.

(m) Section 2072 of title 28. United States Code, as heretofore
amended, is further amended by striking out from the first paragraph
of such section the words: "and of the District Court for the Territory
of Alaska";

tn) Subsection ig) of section 376 of title 28. United States Code, is
amended by striking out the words: "the District Court for the Terri-
tory of Alaska,”: Provided, That the amendment made by this subsec-
tion shail not affect the rights under such section 376 of any present or
former judge of the District Court for the Territory of Alaska or his
survivors:

lo) The last paragraph of section 1963 of title 28. United States Code,
is repealed:

tpl Section 2201 of title 28, United States Code, is amended by
striking out the words: "and the District Court for the Territory of
Alaska"; and

(o) Section 4 of the Act ofJuly 28, 1950 (64 Stat. 380: 5U. S. C., sec.
341bi is amended by striking out the word: "Alaska".

(CONTINUATION OF SUITSI

Sec. 13 No writ, action, indictment, cause, or proceeding pending
in the District Court for the Territory of Alaska on the date when said
Territory shall become a State, and no case pending in an appellate
court upon appeal from the District Court for the Territory of Alaska
at the time said Territory shall become a State, shall abate by the
admission of the State of Alaska into the Union, but the same shail be
transferred and proceeded with as hereinafter provided.

All civil causes of action apd all criminal offenses which shall have
arisen or been committed prior to the admission of said State, but as
to which no suit, action, or prosecution shall be pending at the date of
such admission, shall be subject to prosecution in the appropriate State
courts or in the United States District Court for the District of Alaska
in like manner, to the same extent, and with like right of appellate
review, as if said State had been created and said courts had been
established pnor to the accrual of said causes of action or the commis-
sion of such offenses: and such of said criminal offenses as shail have
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been committed against the laws of the Territory shall be tried and
punished by the appropriate courts ofsaid State, and such as shail have
been committed against the laws of the United States shall be tried and
punished in the United States District Court for the District of Alaska.

Cross references. — See note to AS
53.15.240.

IAPPEALS)

Sec. 14. All appeals taken from the District Court for the Territory
of Alaska to the Supreme Court of the United States or the United
States Court of Appeals for the Ninth Circuit, previous to the
admission of Alaska as a State, shall be prosecuted to tinai determina-
tion as though this Act had not been passed. All cases in which final
judgment has been rendered in such district court, and in which
appeals might be had except for the admission of such State, may still
be sued out, taken, and prosecuted to the Supreme Court of the United
States or the United States Court of Appeals for the Ninth Circuit
under the provisions of then existing law, and there held ana deter-
mined in like manner: and in either case, the Supreme Court of the
United States, or the United States Court of Appeals, in the event of
reversal, shall remand the said cause to either the State supreme court
or other final appellate court of said State, or the United States district
court for said district, as the case may require: Provided, That the time
allowed by existing law for appeals from the district court for said
Territory shall not be enlarged thereby.

Cross references. — See note to AS
53.15.240.

NOTES TO DECISIONS

This section was obviously an expe-  Moody v. State. Sup. Ct. Op. iNo. 153 (File
dient provided by Congress while the Mo. 401). 392 P.2d 466 <19641
State court system was being organized.

(SUCCESSION OF COURTSI

Sec. 15. All causes pending or determined in the District Court for
the Territory of Alaska at the time of the admission of Alaska as a
State which are of such nature as to be within the jurisdiction of a
district court of the United States shall be transferred to the United
States District Court for the District of Alaska for final disposition and
enforcement in the same manner as is now provided bv law with refer-
ence to the judgments and decree in existing United States district
courts. All other causes pending or determined in the District Court for
the Territory of Alaska at the time of the admission of Alaska as a
State shall be transferred to the appropriate State court of Alaska. All
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final jJudgments and decrees rendered upon such transferred cases in
the Unitea States District Court for the District of Alaska may be
reviewed by the Supreme Court of the United States or by the United
States Court of Appeals for the Ninth Circuit in the same manner as
is now provided by law with reference to the judgments and decrees in
existing United States district courts.

Cross references. — See note to AS
33.15.240.

'TRANSFER OF CASESI

Sec. 16. Jurisdiction of all cases pending or determined in the Dis-
trict Court for the Territory of Alaska not transferred to the United
States District Court for the District of Alaska shall devolve upon and
be exercised by the courts of original jurisdiction create 1by said State,
which shail be deemed to be the successor of the District Court for the
Territory' of Alaska with respect to cases not so transferred and. as
such, shall take and retain custody of all records, dockets,journals, and
files of such court pertaining to such cases. The files and papers in all
cases so transferred to the United States district court, together with
a transcript of all book entries to complete the record in such particular
cases so transferred, shall be in like manner transferred to said district
court.

Cros9 references. — See note to AS
33.15.240.

ICASES PENDING IN DISTRICT COURT FOR TERRITORY OF ALASKAI

Sec. 17. All cases pending in the District Court for the Territory of
Alaska at the time said Territory becomes a State not transferred to die
United States District Court for the District of Alaska shall be pro-
ceeded with and determined by the courts created by said State with
the right to prosecute appeals to the appellate courts created by said
State, and also with the same right to prosecute appeals or ‘writs of
certiorari from the final determination in said causes made by the court
of last resort created by ~uch State to the Supreme Court of the United
States, as now provided by law for appeals and writs of certiorari from
the court of last resort of a State to the Supreme Court of the United
States.

Cross references. — See now to AS
33.15.240.
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[JURISDICTION OF DISTRICT COURT; TERMINATION DATE]

Sec. 18 The provisions of the preceding sections "vith respect to the
termination of the jurisdiction of the District Court for the Territory of
Alaska, the continuation of suits, the succession of courts, and the
satisfaction of rights of litigants in suits before sucn courts, shail not
be effective until three years alter the effective date of this Act, unless
the President, by Executive order, shall sooner proclaim that the
United States District Court for the District of Alaska, established in
accordance with the provisions of this Act. is prepared to assume the
functions imposed upon it. During such period of three years or until
such Executive order is issued, the United States District Court for the
Territory of Alaska shall continue to function as heretofore. The tenure
of the judges, the United States attorneys, marshals, and other officers
of the United States District Court for the Territory of Alaska shail
terminate at such time as that court shail cease to function as provided
in this section.

Cross references. — See note to AS
13,15.240.

(FEDERAL RESERVE SYSTEM]

Sec. 19. The first paragraph of section 2 of the Federal Reserve Act
<38 Stat. 251) is amended by striking out the last sentence thereof and
in inserting in lieu of such sentence the following: "When the State of
Alaska is hereafter admitted to the Union the Federal Reserve districts
shall be readjusted by the Board of Governors of the Federal Reserve
System in such manner as to include such State. Every national bank
in any State shall, upon commencing business or within nmetv aays
alter admission into the Union of the State in which it is located,
become a member bank of the Federai Reserve System by subscribing
and paying for stock in the Federal Reserve bank of its district in
accordance with the provisions of this Act and shall thereupon be an
insured bank under the Federai Deposit Insurance Act, and failure to
do so shall subject such bank to the penalty provided by the sixth
paragraph of this section.”

(REPEAL]

Sec. 20. Section 2 of the Act of October 20, 19141.3S Stat. 742; 48 U.
3. C., sec. 433), is hereby repealed.

[UNITED STATES NATIONALITY]

Sec. 21. Nothing: contained in this Act shall operate to confer
United States nationality, nor to terminate nationality heretofore
lawfully acquired, nor restore nationality heretofore lost under any law
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of the United States or under any treaty to which the United States
may have been a party.

AMMIGRATION .AND NATIONALITY ACT AMENDMENT!

Sec. 22. Section 101 ta)'36) of the Immigration and Nationality Act
< stat. 170. 3 U. S. C,. sec. 1101 (a) "361) is amended by deleting the
word "'Alaska.".

IMMIGRATION AND NATIONALITY ACT AMENDMENT)

Sec. 23, The first sentence of section 212 id) (7) of the Immigration
and Nationality Act 00 Stat. 1S8. 3 U. S. C.. sec. 1182 fa) '7)) is
amended by deleting the word "Alaska."

IIMMIGRATION .AND NATIONALITY ACT AMENDMENT!

Sec. 24. Nothing contained in this Act shall be held to repeal,
amend, or modify the provisions of section 304 of the Immigration and
Nationality Act %Stat. 237, 3U. S. C., sec. 1404).

< MMIGRATION AND NATIONALITY ACT AMENDMENT!

Sec. 25. The first sentence of section 310 (a) of the Immigration and
Nationality Act (60 stat. 239, 8 U. s. C., sec. 1421 'ai) is amended by
deleting the words "District Courts of the United States for the
Territories of Hawaii and Alaska" and substituting therefor the words
"District Court of the United States for the Territory of Hawaii".

(IMMIGRATION AND NATIONALITY ACT AMENDMENT)

Sec. 26. Section 344 id) of the Immigration and Nationality Act (66
Stat. 265. 3 U. S. C., sec. 1455 id)) is amended by deleting the words
"in Alaska and”.

[TRANSPORTATION BY WATER]

Sec. 27. (a) The third proviso in section 27 of the Merchant Marine
Act, 1920, as amended.446 U. S. C., sec. 383), is further amended by
striking out the word "excluding” and inserting in lieu thereofthe word
"including".

(b) Nothing contained in this or any other Act shall be construed as
depriving the Federai Maritime Board of the exclusive jurisdiction
heretofore conferred on it over common carriers engaged in transporta-
tion by water between any port in the State of Alaska and other ports
in the United States, its Territories or possessions, or as conferring
upon the Interstate Commerce Commission jurisdiction over transpor-
tation by water between any such ports.

103



Alaska Statutes 8 23

[MINES AND MINING]

Sec. 28. (@) The last sentence of section 9 of the Act entitled "An
Act to provide for the leasing of coal lands in the Territory of Alaska,
and for other purposes”, approved October 20, 1914 (48 U. S. C. 439),
is hereby amended to read as follows: "All net profits from operation of
Government mines, and all bonuses, royalties, and rentals under leases
as herein provided and all other payments received under this Act shall
be distributed as follows as soon as practicable after December 31 ana
June 30 of each year: '1) 90 per centum thereof shall be paid by the
Secretary of the Treasury to the State of Alaska for disposition by the
legislature thereof; and ﬁ) 10 per centum shall be deposited in the
Treasury of the United States to the credit of miscellaneous receipts."

ib) Section 35 of the Act entitled "An Act to promote the mining of
coal, phosphate, oil. oil shale, gas, and sodium on the public domain",
approved February 25, 1920, as amended (30 U. S. C. 191), is hereby
amended by inserting immediately before the colon preceding the first
proviso thereof the following: ", and of those from Alaska 52Vc per
centum thereof shall be paid to the State of Alaska for disposition by

the iegisiature thereof".

Opinions of attorney general. — Nei-
ther the state nor federai government may
umiaterally amend the Statehood Act.
1969 Op. Att'y Gen.. No. 6.

The United States may not
constitutionally enact effective legislation
in d'rect conflict with compact provisions
of the Statehood Act unless there is an
amendment to the Constitution of the
State of Alaska, because a Statehood Act
constitutes a comoact in the nature of a
contract between two sovereign govern-
ments. 1969 Op. Att’y C<=. No. 6.

Royalty legislation on state oii and gas
leases is u matter within the paramount
jurisdiction of the state. The conservation
of oil and gas is a matter within the
authonty nf the states. 1969 Op. Att'y
Gen., No. 6.

The royalty provisions of a mineral
leasing act are related to conservation of
natural resources. 1969 Op. Att'y Gen..
No. o.

The United States, under the 10th
amendment to the federal constitution,
has no authority to legislate on state
royalty provisions and state oil and gas
leases. 1969 Op. Att'y Gen.. No.

An overriding gross royalty of 2 of all
proceeds from any state ana federal lands
conflicts with the Statonooa Act and the
province of the Alaska state legislature.
1969 Op. Att'v Gen., No. 6.

The United States cannot unilaterally
amend the Statehood Act to the state's
detriment without the state's consent or
acquiescence. Apni 2,1981. Op. Att'y Gen.

NOTES TO DECISIONS

Legislative intent. — It was the intent
of Congress in the Statehood Act to provide
the new state with a solid economic
foundation. Rowe v. United States, 464 F.
Supp. 1060 (D. Alas. 1979), aiTd in pan,
633 F.2d 799 (9th Cir. 1960), cen. denied.
451 U.S. 970, 101 S. Ct. 2047, 68 L. Ed. 2
349 (1981).

Applied in United States v. Atlantic
Richfield Co., 435 F. Supp. 1009 (D. Alas.
1977), aiTd. 612 F.2d 1132 (9th dr.). cen.
denied, 449 U.S. 388.101 S. Ct. 244. 66 L.
Ed. 2d 113 (1980).
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[SEPARABILITY CLAUSE]

Sec. 29. If any provision of this Act. or any section, subsection, sen-
tence. clause, phrase, or individual word, or the application thereof to
any person or circumstance is heia invalid, the validity of the
remainder of the Act and of the application of any such provision,
section, subsection, sentence, clause, phrase, or individual word to
other persons and circumstances shail not be affected thereby.

.REPEAL OF CONFLICTING LAWS]

Sec. 30. All Acts or parts of Acts in conflict with the provisions of
this Act. whether passed by the legislature of said Territory or by

Congress, are hereby repealed.
Approved July 7, 1953,

ins



