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vo Il Cli.ipter 8

- When court order is desirable

I'agc 130, ii. 10li. In Si.nc Vill 1iilc>\ l.imllicig, 11l \liiM .nil, 5§

Inline miglil ieiiinie, .in iiiijioil.nil loving mle in (ilie iluld'sj lile, we lielieve
iliii viMiiunii lights, independent ol die cxeiusc ol n<li ngliis liy (die
l.nliei | .ne m>>i0|jiiaie,” 537 N Vs IM ,u nil*

Page 131, ii. 108. Amu,l Dii Com. Ann $ I0)->0(7) (Supp I'iMo) (|nnin!>
Hing hi.iml]).item visitation il die n.iini.il in .itlupuve p.uims .ne alive. living
lugcilici, .mil olijeil lo visnaium) llul i/ die sonnies ol Miimfsola, New
MeMm, I'’ennv) lv.in.i.and |exas, wim li spci llit.illv allim gi.nid|i.n nil visita
lion il die gimddnld lias lived wiili die gi.imlIpaiciil Ini a Mgmliiam peiiod
ol Iline (sin io twelve monllis, depending mi die slate) lot iiialion lo ihese
st,Holes. >m m/m ftH.It) nl.tu 1 lioiiilison v V.LIiaii. mIinn } M 11. note
10il ol tins supplement.

While \ Limhx, Hrt CLtl App Id I'']. lilt<al Kpii ViV |I'l.tM) (holding
dial in die ahseme ol an expiess a.nuimv pmyvision, gi.imlp.urnts did mil
li.im a ii|;lu in visilalion wiili giam 1. lulilicn ol an nil.itl in.nn.igi die slate's
i;em ial pim ision s€ff.ntlin™ giandpai eni MMLilioli miilaihi d in die disMiln-
liini slalint was mnslined in applv onlv lo iases lll wimli 1 dissolution in
nnlliiv .n ii0ii was pending)

/M r HI Ahi dii'n>\fdiiin

$8 .14A —Constitutionality of grandparent visitation statutes (New)

liLi ii aii.tt ketl by both grandpai‘cms and paienis: gi.nulpar-
Tiiis ilLmnmg die slattiles are loo nai row and p.ucnis i laiining
die si.miles are too broad, and llin.s intruding on lainily pri-
'mus In ii ceni cases, both aigumenis have been rejected and
die st.ilulcs have been upheld.

In a case before die Delaware Family Couu, grandparents
i halleuged a staiuie which did not allow graudpaienls lo seek
visilalion ol grandchildren in an iniacr maiii.ige IB1 | he
gi andpai enls argued dial not allowing them lo seek visil.mon,
winle gi andpai enls whose adult thildieu were divorced, sepa-
i.ind oi deteased could seek visilalion, violated due process
and el pioleciiou. lhe loiiil mled against die gi.mdp.il*
(in  11k1nt=> dial giautlpaienls who had not had a iiistodial
[I Inilonship wnil lheir glam hildi eu did uol have a linidanieii-

fluid Paily Custody and Visilalion &8.14A

lal liheny luieicsl in visilalion winth had hreu reiogni/ed al
(oumioii law oi elsewhere.

I uiihermore, in response lo die giaudpaicul's equal prolei m
iioii aigiunenl, the Delawaie lotnt held il was leasouahle tin
ilu legislature io cicate dilfercni stand.nds Im giaudpaieni
visilalion depending on whclhei oi uol die p.uenls i ohahilaled
as luishand and wile. | he coml said, ".Slated simply, p.iieuls,
ii.iiiiial oi adoptive, living logcthei as luishand and wile .lie
moie likely io make decisions icgauhug with whom du n i Ini
ill eu associate in a inannri lhal pmicils die ihildieu's hesl
mieiesis. Feisonal auimosiiy low.uds die oilici paieni and his
oi Ini lainily is less likely lo coloi ilus visilalion dcu.siou "hm*

Auoihei coiisliliilioual aigimicill was lalsed hy a nisloihal
paifill uia Moiida iasc.,0B | he inolhei ihalleuged ihe ioiisii
union.ility ol die slate's gi.iiidp.iieul visilalion si.nme, wimli
allowi d die |iaiernal graudpai enls io seek visilalion lollowmg
1ii death ol (lie IllollICI's Iuislmiid Ilie lllolliel aigiud dial
ilu si.iiule wimli allowed gi andpaifills lo seek lotul ouleied
visilalion was an invasion ol litsl ilglil ol pilv.uy and nglii lo
i.use liei ilillili eu ".is she sees IIl." | lie appellate com I ie|ei ted
die aigmnenl, saying " | he slale lias a sullii ienily (ompellmg
mietesl m die wellaie ol ihildien dial it can piovule loi ilu
euls midei leasouahle teims and loudiiions so long as dial is in
die iluldieu's ihieicsl." 1084

““OWinl v Wind. 537 A.2d 11D3 Ham CI 1tt7).

(H/.uClmr =5, <P.2(l 1133. 1115 (Okla. CI App IUUI). in wimli tin
mmi.i |.Id "(iiandpaicnis have myuiiisUluiioii.il iiglu (o visilalion wiili iln n
I1l.nn lililtcn 1 liese lights tonic horn slilnloiy aullioiUy." Nonclln less, da
moil limml dial llie gl.tlldpaieills li.ul standing 11 |[livemle mini io mnli si
iiililinon ol visilalion wliitli c.ulici had been giallied I» a divonc mini

myWaul v Wanl. 537 A 2d al 1070 1lie (mill also toinnl dial ilu vi.niin
m tliu-simhi did mil violilc piniuples ol scpaialion ol povvcis beivt. n ilu
legisl.nnic and die pitlitiuy—p.iiinnlaily sime no limdamciiial nglns an
involved In ilosing, the imill loimiicnieil, “ I Ins opinion is not in In i.d <
as die |'mill's emloiseineni ol die position taken by die n.itiiiul pan tils ii.
ilm. mialiii.indeed, the I.'mill would icunml Iltem ol wliat ollici mm is Lavi
siiiss.il ili.ii n is die IIlill.ll duly ol p.neills lo piomole ami slii ngilu =
assil] | lielweeu giamltliildiell ami gi.imlp.ncois "

,u»*IU ngsioii v (iiioiul, 5511 So 2d 3HO (I li Mist (I App prior



VU 10 Chapter u

I 1 1111 fie i H il A igiiim FLillini ninayrswi: | Eeliiltmi gae
il piiri nil gillll1> il bvistation uni Wliliyeud > min i weekerd ed >
rliri Wedreschy everirg Im bi.n linirg i | 1illi IGilkLi>n plics e week in
ilN miiiiii i 1 Ble mini kil e iml il il silpon ganli "eEMmsive
imi.nimi Nghils' ri il 383. 1 e = was icluadd Im i rew giaim
sded e il firdings in suppmi

§8.15 — When stepgoarait adopts dhiild

Cage |IIII, it. 109. Oilier stales ili.it have statutes allowing gi.iiidp.iieul
iisii.uimi billowing adoption by a sieppaient incliule: Nmib t an.bita. Ohio,
I'ennsjlv.ini.i. Virginia, any many others lot citation m these st.iinies, \tt
iutia 43 FC

1atlit\ Srith 591) Sa "2 323 (Ala Giv. App. Uil @llonirg | dra-
ards si.yme ami allonnrg s lalion by Etermal g.intpaienis aliet adoptian
d duldiai by stepfatter).

<1 Misb\ Sillcld. 151 I App 3d 727. 50b NhkM ".172. 97 1-75 (1987)
Hindilugillitagaudpareu s lalionsiaiire tracallons gi.indp.ucuis toudat
ai LIl .diei adayiirnu by astgarait would rot be aorsti tied allovg ad
patat g lalion after-adption d adiildbyanaiml ad mu ke (even touch

Caoe 11, it 1. Inhholsv Srith 127 S K2d 820 <ii C1 App 1993).
ilu <t Inh et tte paiciuil gi.ndp.iienis iiiuld mil doi.mm s lalim wili
Iim g.iwdcidilion altea te laiba vdomi.aoly diiiiitiled ks paieniil
lidius ad die i Inlliben weare adopted by tten shplattel 1 be stales glaok
phi ii g U ldiii Salliilcallored didiichiieul vidglalionalld adplianaiy i
iln .idLpluu was by a-nwil” kEalhe A ididning pidce sad te lkegsha
im s HiiLKiLU M g.ndoareni siiatiu wWes "imlmiuuaic”’ ard did udl
dlivv LN [liiisuleiation d wWhit nay Be best Im te ilnid i dl 821
(MLaHuNii. ) . iiui ing).

Cope 132. N 113. MceVey v Fteckiidsaon, 22b 11l App  Id 11)82, 1081. _
NI 2d (1111)2) (In acee IN vHidh tte g arndpai ats rated Im die diild
1dlidid) llei de latter's ceath tre gyellate aoriil stated “we lirtd t=t
wrile adlldat tid caut nay hae gatad note vgtatian tte irstat
itill.units gadprat vstatioomda d ae Sabindss pd nonth [H am
ion pm | wes Nk an abuse d disaretiat)

I Mmipsmi v Vanmlin 210 NJ Suypoei Z2¥ 5011 A2d ‘kx (Ch 1Ihv
I'MD (giamiug visaeium o gadiiiodliei mi te thd sund.i) d ealt
maith Iinm 10 aill inb pm.) im a hiittet dcsaplhtm ofF ibis e, ==
JYiid Il e 100 see <ilwu Skelo v Honn disausssd m mille 108-1 ww/ni
in iks syplarerntt

§8.16 — Pioccedure

Cace 1L N 11 1. @initellav Kaneii, 117 A 1) 2d [0]0. PP*N V5 2d 502
1" 1 lleiisimganaiel d glardalril sisHElion et ves i led wvilliad

IMMir< «(M11 OItJIUMJ UIlIU  tlJItullull

sub uliiiy lie.i lug and leuiauding llie i.ise so dial a be.uiug mold ke
hi Idi

88.17 Antagonism between the parties; effect on visitation

Cage -131, ii. 122 In Sliouse v (‘'lson, 397 N \V 2d lilil, tilili (S li 11110
llit iooil al Intiled tciliilli.ition ol the palei n.il gi.mdlliolbel 's visilalion wiili
bei two gi .inddaiigbiei s, ages ten and eight, who wete hi the custody ol the
L.nliei (die gi.indiiiolbei's sou) |be conn lomnl leiuiin.uioli id visitation r>
lie in die best illleiest ul the cluldien because ul the "sevete ill leellligs,
Iniiei ness, and animosity” between tbe gi.mduuilbei and die laibei |be
gi.uuhnmhci bad dueatened (lie lather's Ide, deineaned bis new wile, and
doe:tu ned lo sue ilieiu ovet pel sonil piopeily uiatieis In addiliou, the
iluldieo lesidicd that they did not wish to visii wub then giandnimbei any
mole \side Istin visilalion no Inugci being in the cluldieu's lust inirlrsi,
the lowa statutory law on which the visitation mtginally wes based wes nun
pic nd as not permuting gruudp.neut visilalion when the child ol the giand

loi discussion ol the elicitt @Iﬂnagmism between the patties when a
Sii pp.iiem seeks visitation, rr IV 98.1H in ilus supplement

Cage -1B5 n. 125 cuiivmee limit v. limit, 85 Ohio App 3d 12b, 583
NI 2d 13|, 3-1-35 (138D), in wimh thbe coutt held dial a moibei's i mitenipi
ol imuiand L.ukul enoprtaiinn in piovnlmg visii.ituin lo die p.uet n.il giand
pan ills mold not sei ve as a besis lor pl.u g custody ol die clnldu n wub die
depai 1M ol children's services Die coml adopted the language ol an
otliii moil lot the proposition that:

Inn long have mints laboicd mulct the iiotuin dial ihvmird p.ucnis
must soiiiebuw be peilccl in cveiy icspcil The law should iricigiii/r
m bei own peuiliai viilties and vices. 1lie iluldien ol manied p.ucnis
an expected lo take then patents as they lind them--as Olivci
(iimuwell said to Ins porn,oust, "with waits and all.” Whaicvci then
I.mbs. unless the married parent's conduct is banning the child, the
ionus will uol intcivctie lit the paient-cluld telaiionsbip.

i3 A2d a 33135 QJ"Il’g (lunkel v (.onkel, 3L Oluo App.3d llid, 1/1 /2
nil) NI 2d 1183 985-8b (1987) | be mutt said nilici penalties Im contempt
muld base been imposed and "We lind u waes unconscionable to awaid
iii>nall ol die cluldien oi the munly as pimisbuiciillm cotiiei pi=~ " $8t
NI 2d a 335

I"ili" /7?m C.lwit? title o\ 8H.IS lo.

86.18 \Visitation for stepparents and otherthird parties

Cage -135 ii. 127. Slates which specilii ally pi ovule Im slrpp.iieiil *isll.Uioco
I, siiiuii milode ()itgmi. Viiguil.i. and Wisconsin | ot cll.illmr, lo si.uoo
i ipp<lulls at in/hi 98 19 |lie Wiseoiiuii Supicinc t.ouil, wWilbdm r |o

13



1>Mil|MUI U

Incs ilIMiiUllig, lie'lll 'l 1if *1.11i sli-pp.il illl \islLil I/l mkdsiic .1)IMN-11uni)
in ,nilum 1> illmiaz-lirikvreu ill* *1* il .mil ii.ilm I |i.ii rni, .uni ilnl mil
i >3}4>in .i sii-pp.il col seeking 'mi.iiim».ilu i ili-.nli ul ilu- ii.iim.il p.uent in
nil.nn 1 ill-12Ut-iil w.is ili.ii mil In n M.iii i.ige ul Ci.s. 17/ Wib ’ml -nil,
AN VI W% 1"1Ull). Ila-(.liicl Jiisuic Ilcllei iiipi inmim-iiliil in Ins
dissc-ui Il ilu- Lm- ibium liiii'il .ib tin-zii.ijoi ity li.ii cmisllin il il, die- winds ul
i liiiln lin Liiib hi Ohvn /inn/ .in- |iti1mmtc ‘|| iln- [iii mauil/iibt 113ii iln-
I.m is ,i .im, ,i ninn SH* N \V Jil .n 111l

I'agc 435, n. 128, (/ In it M.iiiigc ul (met/. 203 (.il \|=|j. ft][. 511 (L]
I<liii :iu | Iirfri) (In/lding 1Lii miilii t.ililmiu.i bli-m-s. .i bii-|i]iiiciii may
kiln.nn smi.iilull, Inn iml [uini iiibluilk)

Page 435, ii. Itil). Hil s 1t e i, i All) d 10iifi. fidl NV h'Jd 4Hi
1.1'7J) (holding Ili.il .i lolliiei bit')iullii-] l.uki-il bI.mi‘mi' in seek Kibll{lkin
knili In Im1*,ii slcpd.ilighlel). (lumpilie Zibtibe kil N1 titiiiilin 1T, jin
i L(I), m kvlinli nnnihei New Vmk mini iilluwed a in.ill win/ w.ib led in
lirhcve In- was die l.nliei in nl/i.un visu.nimi wiili a cInlil even ihough lie was
mil die lLnliei

Page -136, ii. 130. In In it Cusindv ul liaiuiidf*. 541 N.I..Jil 283 (ind (il
App 10811), die mini alruined vimiiiiom Im die biepinndu i lolluwmg dealli
ul iln Lidii-i 1lie mint timed dial die sic-pmnihci had In Zinil tan- Im die
1Inlil un a il.nli IZiMb Ilie iinen.i in Indiana is: "To esialilibli Wbii.nimi, a
dm 11 |n isihi inust lii si sliuw dial a iusindial and |/.nenial irlilluiisinp exists
and du n, dial visiiaiinn would I/e in die I/i-m inleiebl ol die ilnld " Id. al 'J8-I.

In Ilunakei v Itm unde. 388 ST .'2d 32] (W Va. 11)80), die siepl.uhei was
.l7le in uliiaiii lil/eial" vibii.uimi billowing die dc.uli of die *nsIndial inmliei
I'In mm i nmi'il dial al'ier die deaili ul die inodier. die iwu people ilnsesi in
die m\ le.n-ulil gol weie liei slept.illiei and In*i liall liiniliei. |lie iiaiiual
latIn-1 (isIm li.ul kepi imilaii wiili die ilnld) was given m*>lody as a n,ilm.il

I.nliei wnuld have uisiudy and die lLnliei would li.ne evei-iiiiic.ismg
dinnuuis ul visii.iumi until a iranslei ol cusiody alter bi\ iinindis widi visit.i-
iiiiii Im ilu- Mi-pladier.

InIn a Kunald IT. 117 A.D."Jd 33'. SUJ N.V.S.Jd 823 (I'iHli), a nian win/
liked nidi die inmliei and eliild dining nnuli ol die child's liisi mu >c-ns ol
Ili- and was listed on the child's Inrili ii-iiilii.ile as luliei (alllinii*h he was
um die Llilliei) was round lo he entitled ii/ visi‘alimi uiiilei New Yolk's
C suaiiiiliiiiiK iin innsiline" lesi Im giving rights m ilmd p.ulies

Suiulail). in In ir Mai riiige ol Diiieno, 854 I'."Jd 1352 (Col. Ci App 1083).
a uim who liisi learned at die nine ul die divorce Ili.n lie was um die
I<M/liii*iial l.nliei ul die child was able in olnain visitation |he mini said.
"lheidiiie, we hold dial die Il Lilmu 11 in a ihsMituliun ol mai li.igc plot eeil
iiiH mav gi .ml visitalimi privileges In a slcppal eill or bill lugnle palin I tilidei
die billowing mudiiimis: (1) die iiunpaieill isjiuisihciiminllv iap.il/le o] Im-
galmg iiisimly. () die nmipareni has acied in a custodial and p.uenial iap.u-
ii) inn.nil die 1 ilnld; and (3) visii.uiuii would he in die iionm ilultls
hesl mli‘ies| // al 13 /7.

llivil Nuly Custody ami Visitation ‘8 Ib
liui .0 In it M.uimpa (.mini) [iiveuile Aiiinn, 131 An/.. <17 Wl |'2il

mvnis ng lei iiiin.iumi of parenial nghls; "A siepl.uhei lias no legal uglii m
Uisinilk in imnrol ul aiilinoi ilnld um even a light ul visilalion In give
sin 1 nghls in biepladieib would invade the nghls ol uaiuial puenls and
would tinliter eudingei die well.ue ol iluldien I~ pilling die nghls ul
squauenﬁ agaiusl Ihost- ol die ILINILIl pali-iUb”

I N it M.uiiage ul C.tydcn, 220 Cal App 3d If/lll, 280 val Hpu
Ki'J I lOllN), in which die mini rejected a visii.iumi mpu-si 1/ a wmnu.ui wiry
liwfveil in with die iusiodi.il L.nliei Luei smiglu visit.nimi wiili die ilnl.|
SInn dil- i elaUaiiship lei initialed In | iiyilen, die woman said slu- livid wiili

old iiiilil die 1 uili1 wes al/uiil |4 yeaisnld She ilieii uiiived mil. bin miilin
lied in see die child tintll the child wes 3'/e ye.us old (1 he lalliei dispuied
die length ul die lime peitoils.) Al die lime die woman sought visii.uiuii, die
Lillui and Ins fuiliter wile weie aileinpung lo icvmiulc, and diey In/di
opposed visilalion 1Ay die woman The appellate conn denied visii.itu/ii. stn
mg While die p.ucnis are umlied in opposilimi, visilalion nmust mil he
alloned unless il is ilcaily and miivimlligly shown that denial ol visitation
would In- dclililiciil.il lo die child." 280 Cal Kplr, a b

lo aiase smiiewnh.il similar in (inyiltn, ihe mini in Coopei v Mcikel, MO
NV Uil U/3 (S 1). 1001), held dial a man wiui had lived wuh a worman and
lui sou lot seven >eus did not stale a cause n! .itlinn Im visilalion with lhe
I/ilv mdie ahseiue ol an allegaiion dial die uiolhei wes inlll ur had engaged
in misimidiici. Under die court's ruling, die man's assistance in laising die
I/m wes iich a sulTn lent basis foi seeking visilalion. For ommeniai y appliia
IMe to 1is last*, see die "Cmiimenl” in iviii §8.18A.

Page -137, n. 134. (/. Khpslcni v. Klipslem, 230 NJ 51/7, 51/3 A'ld 1381
(( i In 1088 (hnlihiig dial a .siepl.uhei wes um cniillcd in visilalion when
Ins iii.iiliage In the child's uiolhei Lislet! less than one year; die siepl.uhei
hail not paid suppmi; and die child had a mutual lather wills whom die child
app.neiilly had a good lelalioiislup)

1fiHr 1<7. Add ul cud uj ytchun:

As wiili grandparent visitation,114 the existence ul a lugh
di‘gice ol animosity between the divorcing stepparent and uni
ui.il p.nciit can lesull in a finding that visitation with the p.uly
seeking visitation will not he in the child's hesl interest. In one
i.isr m which a stepmother sought visilalion upon divonc
Tlom the ihittiial lather (who had custody of the childien), the*
(mm imumenled:

Ideally, had the parties been capable ol controlling iheii
din1u=sily and hostility toward one another, we would
agiee that the trial court may well have found that cmiim
mug stepmother’'s visitation would have been in the chil

If.



unujiitl U

lcglsl.I'UIO 101*1(1 CN|[J, 1112 "p.HC L™ HgllIs 1l (OVtl Mlillolls,
Inn ilu imills would uol do Mi

lu die (.iililoi ui.i (ase, the (iiiiii said ili.ii expanding die
deiullaiii o] "p.ucul” lo (iivri ilus (.isc "tould expose olliei
ILHilLil |>,ucnis lo liii~.iiiou humghl 1) (Inld 1|,]|(= piovulcrs ol

long M,ill(111@. idatives, sii( (cssivr sets ol step p.uculsni oditi
<lo-.c 1l lends of Ilie IL,mill) . 1Y) ilclcmng lo die legisl.nuic in
u*_iiiei s involving complex son.il and polar i.niiiliiatians l.u
lieymid die lacts ol .t panic ill,u (ase, we ,ue uol idling die
p-u lies dial die issues they raise are uiiwoi da ol legal iecogni
non lo die coniruiy, we imendeii only io illusiiate die limita-
iioiis ol die tom is in fashioning a eonipielieiisive soluiion io
Midi a lomplcx and socially signillcaiK issue."13410

COMMENT: Jusl as a child can have a veiy significant
relationship with a stepparent which could justify visita-
tion. and even custody,lso too can a child have such
a relationship with a person who has lived wilh lhe parent
and child and served as a parent to the child. The fact
that both "parents” are of the same sex does nol dimm-
ish the child’s potential attachment to both parties as
wdl as both parlies’ attachments to the child Granting
custody or visitation to a party who is not related by blood
or adoption to a child is an extraordinary circumstance
winch should be done with caution, but it nonetheless
should be done if it will serve the best interest of the
child.

W' Alison 1) v. Viigmiu M, 77 N.Y.2U 851, 53 N Y S 2il 5Bli, 572 N Kk.2d
27 (1(2*111; Nani >S v Michele 0.. 22H Cal. App. (id 831, 27(1 Cat. Itpu. 212
(0)

Hni iinnpiiif In ir Adoption ol lev,ui, 153 Misc. 2d HIIl. 383 N Y S 2d 007
(Sm Ci 11U12) in which (lie couu approved adoption of a Mvycaruld hoy by
ilu li'slibm hlc-paimet of the biological inoibei Tbe biological inoilici and
Ini p.uimi deiiiled io have a (Inld logcilici and obiained spemi limn a
lilend who leliinpnslieil any <'aims io the child the adoption was leioin-
mi nded IN a goaidian ad litem and two Incused social winfeu Ilie louil

IM

m,i iany oinnuuy dim VISiatioll §8.19

11 line (Ins Couu linds ainld who has .ill ol (he above licmTms ami
| ii uli %1%ii he.itc1lio Ins well.ue. secuu: in iheu loving pailueiship. and
di it imini d io i,use liiiii lo die vciy best ol ilicii lousideialile alnliiics 1lieu
is m, i, is,ui ui law. Ingn . oi miii.il philiisophy In (ibsllilil smli i lavin ilil,
silo.anui ' 583 N Y.S.2d al 1(1D)2 ((mill's emphasis). |lie couu also med
si .n.il ui.il (ciiii opinions from oiliei stales appiuvmg adoptions by Icshi.m

>uiiuis [,/ 1lieioiilalso noled lliil in ilu esmi the imiple sep.iialed, ili,
li sin.ui puillici would lie emilled In seel, vislliliou

IM»/<i nmlilelest of Z.\ Il., 157 Wis 2d I11. 15 N W 2d ti(I2 (Cl App
@iy

114102.2H Cal App 3 a 279 Cul Itpu ul 219
* >3 disillusiorﬁiﬁl visiiaiinn and (iislodv lot sleppuienls uni mlin
(Im11 piiilles, see ilillld 88 801, HO7 uutl 8 IM

§8.19 Appendix: Grandparent visitation statutes
1 fifiN "138-4-17, Adtl new (ext:

| tic giandpaicut visiiaiinn si,miles died in (Ins setIlmu air
p.ulul die divoue statutes ul (lie rcspei live slates unless ollici
wise iimlk ,lied, for discussion ol die significance ot unhiding a
grnriul giandp.u ent visilalion piovision as pail ol a divoue
slitule. M- sujna §8.11 and die tases tiled uudei (fallliin.i and

W iMousin. in (liis snpplemenc

Alidiiiniii Ala (lode 830-3 1(1989), allowing viMiaimu
on dealli oi divmce ol parents, and iriitltl
general provision it grandpaient has been
unreasonably denied visitation with the tinld
lot a period exceeding 91) days.

—

Ahlh‘l Alaska Siai. §25.24.150 (Swpp. 1991), allow
ing visitation on death, divorce, or scpai aliou
of parents.

Alunnu Ariz. Rev. Slat. Ann. §25-537.01 (West

1991), allowing visitation on death or divoue
of parent, or if parent lias been missing linee
months.

A|||||||M| Ark. Code Ann. §9-13-103 (1991), allowing
visitation on death, divorce, or sejr.uaimn ul
parents.

l.nli/muma Cal. Fain. Code §§3102-3104 (West 1991).
allowing visitation on death, divoue, m scp.i
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Primi'uii’;

Grm m

liniins

Imild iin

ration ol patents, Inn urn il p.uems live to-
gether in an ini.itl m.iiu.ige, unless one ol
Ilio paienis joins in a pelilion ol ihe grand-
parent who seeks visit.Hioii

Colo. Rev Si.it. 819-1-117 (W'esi 1990), te-
codilying si.Hole allowing gi.mdp.uern visii.i-
lion on de.iili oi divoue ol p.ucnis, m upon
I lli<lbeing plat etl wiili pans olliei iliaii pat-
ent.

Conn. Ceil. Stat. Ann. §§-ltil»-fH»7, -10b-59
(1980), allowing visitation m "any net son" ac-
cording lo llie best interest ol ilu- child.

Del. Code Ann. § 10-950(7) (Supp. 1988),
containing a general provision loi giandpai -
ent visitation, but prohibiting an order of vis-
itation il both parents object and they cohabit
and live as husband and wile.

The parallel provision to the Olluial Code is
Chi. Cotie Ann. §7-1-11"2 (Hamsun Supp.
11)89), allowing visitation on death or divorce

of the parents, oi upon leiiiiinatiou til pa-
rental rights.

750 I1ll. Comp. Slat. §5/007(0) (West 1005).
allowing grandparent or sibling visilalion on
separation, divoue, or death ul patcm, or il
a parent joins in the peliiion lor visiiatiou.
The statute, as amended in 1001, does away
wiili a former provision willieli allowed a
court to give grandparents oi siblings visita-
tion for children in intact marriages even if
both parents opposed visilalion.

Ind. Code Ann. 831-1-11.7-2 (Hums Supp.
1993), allowing visitation on death oi divorce
of parents or if child is born out of wedlock.

lowa Code Ann. §598.35 (West Supp. 1000),
allowing visitation on deaili or divoue ol

Krnliu liy

[ ntunmi

Minin

Myt

Miiwm Hlifisi Ih:

Malininii.

Mitinrdilu:

paienis, oi upon luster placement ol ilie
cluld.

Ky. Rev. Stat. Ann. §'105.021 (I0H'1), genci.il
visitation provision.

l.a. Rev. Slat. Civ. Code Am ill.ules §0.572
(West 1001), allowing visitation on death oi
divorce ol llie paienis; howevei, a gi andpai
eul may seek visiiaiinn only il die parem to
whom the grandpalem is ielated does um
have custody.

Me. Rev. Slat Ami. lit. 19, §752(0) (West
Supp. 1989), pioviding 'jllhe couu mt>
award reasonable lights ol coutail with »
minor child to any 3rd persons."

Md. Fain. Law Code 8§9-102 (Mu hie Supp
1993), allowing gi andpai em visitation il u is
in the hcst interest ol die child (and deleting
former requiiement that Vvisitation was
granted only on death or divorce ol patent)

Mass. Cen. Laws Ann. § 119-391) (Wesi
Supp. 1992), allowing grandparent visitation
in several iii <uinstances, im hiding death, di
voice, oi sepalation of parents, and .is p.m
ol paternity proceedings.

Mich. Comp. Laws Ann. 8§ 722.27(b) X
722.27b (Supp. 1990), allowing graudpai em
visitation on death m divoue of parents, m
upon placement ol custody ol the thild wuh
a person other than a parent.

Minn. Stat. Ann. §257.022 (West Supp
1991), providing giandparenis may seek visi
lation on death or divorce of paienis, oi il
child has lived with grandparent 12 months
or more; a non-grandparent may seek visii.i
don if die ilnld has lived with dial peism.
more ih.ui two ye.us.



M iwiwi/ifu

M iwhui i

Nehniskir:

Nci'ilihi

olujmMmLl v

Miss. Code Aim 8893 Ili | X '13 1 3 (West
Supp. 1990), allowing visii.uiuii uii de.illi oi
divorce ol llie- parents, oi upon leriniiiaiion
of parenial iiglux 1 lie slat me also provides a
general giaiulpaiem visnaium piovisioii
(88 93-1(i .3(2) 93-|D-3( 1)) omlei wlik li ,my
grandpaiem in.iv pelilion lot visilalion and
olji.iin visilalion lights il iln giandpaicnl
"had esl.ihlished a viable iel.iiionship with
the child and die pau.ni <t mslodian ol the
child unreasonably denied die giandpaiem
visilalion rights widi die (Inld, and . visila-
lion rights ol the giaiulp.nem wiili die ilnld
would he in the best inleiesis ol the diild.”
"Viable lelaliouslup” requucs liuamial sup-
port of the grandchild loi six niomlis ami
fre(tiem visitation, including occasional
overnight visitation, lor uol less than one
year. This gcucial giamlp.iu-ni provision
Will he icpealed automalually on Jjuly I,
1992, unless ihcic is lurihei action by the
Icgislatuie.

Mo. Rev. Still. §%152*102 (Vernon Supp.
1990), recodifing statute allowing gi andpai-
ent visitation on death or divorce ol parents.
The statute also allows visitation when "|aj
grandparent is uiueasoiiahh denied visii.i-
lion with the child loi a peiiod exceeding 90
clays."

Mom. Code Ann. §‘10-9-102 (19H9), loniuiii-
ing general provision loi gi.uulparcm visita-
tion.

Neb. Rev. Stat. §8-13-1 HOI- 13-1803 (I9H(>).
allowing visitation on death oi divorce ol the
parems.

Nev. Rev Sun. Aim. 8§ I25A 310 X
I25A.3-10 (Supp 1989), let milling si.nme al
lowing gr.tiidpaiclit and sibling visilalion mi

New Iliim/hhire:

N1 1TMV

Nno Mexico

New <

(Stm

uon il4HUILIUII

death, divorce, or separation ol parents, m
upon tcnuinatiou ol parental lights.

N.H. Rev. Stat. Ann. §§*158:17(V1), '158:17-d
(Supp. 1990), general grandparent visitation
provision enumerating eight factors loi con
sideralion relating to quality ol giandpaiem-
grandchild relationship and degree ol con-
flict between graudpaicnl ami patcul

N.J. Stat. Ann. §9:2-7.1 (West Supp. 1990),
allowing grandp.iicm oi sibling visit.iiioii on
death, divoice, tn separation ul paienis See
also Thompson v. V.uiaiuan, 210 N J. Supci

225, 509 A.2d 301 (Ch. Div. 198(i) (holding
that the couil had "inheicriu etpiilable jutts
dic tion as well as juiisdic limi puisu.ml 1o
court rules” to gram visitation in mmiiiii

stances other than,.death and divoue ol ilu
paienis). |TI [Ull is desciihed luilhei m
§8.11, uolc 100 siifjiu ol this supplement.

N.M. Slat. Ann. §8*10-9-1— 10-9-1 (1989), al-
lowing visitation on death or divoue m p.u
enls, or if child has lived with graudp.uei is
six months or more.

N.Y. Horn. Rel. Law 8§72 & 2*10(1) (Mi Km
uey Supp. 1990), allowing visilalion on
death, divorce, or separation of paienis. | lie
statute (§ 72) also contains a general visitation
provision: "Wheie either or both ol the p.u
cuts of a iiiinoi child, lesiding within ibis
state, is or are deceased, or wlicic «iirum
stances show that conditions may exisi wim li
ec|uity would see lit to uiteivene,” the giaml
paienl may seek visitation.

Ohio Rev. Code Ann. 8§3109.051 (Rage's
Supp. 1990), allowing visitation to gi.uulp.u
em, iclalive, oi any olliei peisou il ailimi
relates to divoue oi suppmi; the Mamie lim >



Oklahoma

(hftews:

[fimtylvtimu;

If) laclois lor cnnsideiatinn §3 109 Il pio-
vules loi violation upon ««*dlt ol parent.

Okla. Sliil. Atm. tit. 10, £ (West Supp
10 00), allowing visitation upon letinitiation
ol parental ughis; plus a geneial visitation
piovisioii noi in llie ili\on< statute pm
vicliug. "any giamlptiieul ol an iiiunaiiled
iniiioi ilnld sliall have uasonalile lights ol
visitation lo the ilnl.l il ilu- dislint conn
deems il lo be in the best mieicsi ol the
child."

Or. Rev. Stat. Ami 8§ 109.110, Itill. llil X
10112121 (Hullcrworill 1111J0), geneial visila-
(ioti and custody provision, allowing "any
person” including, but not Ilimited to, a
grandparent, stepparent, telaiive by blood oi
marriage, and losier parent who has "estah-
lislied emotional ties cieating a parent-child
lelalionship™ to seek visilalion oi tuslody u-
gat'dless ol whelhei olliei pioieedmgs aic*
pending (a "paient-child ielalioiisinp” in-
cludes ptoviding day-In-dus caie lor the
child); the st.nule also piovides that thud
parties with an "ongoing peisoual lelaliou-
sliip with suhsiaiiti.il coniuuniy loi at least
one yeai with the child" (m three yeais lot
losier parents) may seek \iuiaiiuu, anolhei
provision ol the statute appbmg speulicalh
to grandparents allows ,p andpai enls to seek
visitation il; "(A) The giandpaiem has estab-
lished or has aiirmpicd to establish ongoing
personal rontaii with the ilnld; (11) | he cus-
todian has denied the giandpaiem leason-
able opportunity to visit the child.”

Pa. Cons. Stat Ann. tit. 21, 885311-5:11-1
(Purdon Supp. 11)90), allowing visilalion on
death or divorce of the patents oi alter the
child had lived with the giandpaiem lot one
year.

titiih hlaiul

\nnlli Du kola:

Iniirwtr

I \ilS

1l

HI- Hen. laws 8§ 15-5-2*1.1—15-5-21.3
(Supp. 19Hb), allowing visitation on death oi
divorce ol parents; the giandpaienls must
present "cleat and convincing evidence" to
rebut a presumption dial the parents' relusal
ol visitation was ieasonable

S.lI). Codilied laws Anu  §825-1-52
25-1-51) (Smith 19H-I & Smith Supp 191)0),
general giandpaiem visitation piovisioii
"lhe cut ml conn may giant giandpaienls
leasouahle lights ol visitation with then
grandchild, with oi without petition by the
grandp.uents, il ii is in ilu- best inleiest ol
the grandchild.” | lie statute is pail ol South
Dakota's divoice laws, but the general uatuie
ol the visitation provision is lellecled by the
legislature's repeal ol a section ol the law
which limited visitation to cases involving the
cleatli ol divoice ol the paienis.

Tenn. Code Ann. §3(>-b-301 (Mu Ine Supp
1990), general "best interests" visitation pio
vision, im hiding loi childicn in the ctislod)
ol iioii paienis.

lex. Fain. Code Ann. § 1-1011(e) (Vciunu
Supp. 1990), allowing visitation in a v.uic h
ol ciicluiislanics, im hiding; the cleilli, di
voice, sepaiatioii, oi iiicaiccraiiou ol ilu
paienls; abuse; ol neglect ol the child; leiiin
nation ol paiculal lights; and cases in win<b
the child resided with the gi andpai cut loi ai
least six months.

Utah Code Ann. 830-3-5(-1) (Micliic: Supp
1993), providing: In determining visitation
rights oi parents, grandparents, and olliei
members ol the immediate family, the lomi
shall consider the best interest of ilu: <nld

(1 he phrase "olliei members ol the iimnedi
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Wiishiii®lnii
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Win niniii;
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milc |,mill) was Mil>(iitiled Im Ilie pin,isc
”0lhei id.uives.")

Vi. Suit. Ann. ui. If), 8§ HU I-IDKi (11189),
allowing visil.itinn on death oi divoue of die
parents.

Va Code v 211-107.2 (HUM)), allowing Vvisiia-
lion upon divoue ol the p.nenls, visilalion
(an he loi giandpainils. Meppaienls, or
olliei 1My uieinhcis

Wash laide Ann. 20.0") 2H (West Supp.
15)1)0), pioviduig, “ | lie com | ui.n oidei visi-
lilion rights loi a pel.son olliei than die par-
enl when visilalion may seive die hesl intei-
esl ol the (Inld whether or uni die: e lias heeii
any change ol cucniuslaiu es "

W. Va Code 8§ IB-2-1f»()(1) X IH-2II-I -

*|8-2U-U (Miclue Supp. [I''IM). allowing
grandpaient visilalion in seveial umuiii-
stances, including dealli, clivuue, oi separa-
tion ol paienis, or if child had icsulcd wilh
giandpaiem lor six ionset uiive monllis dur-
ing die preceding iwo yeais, or when cinld
was hoiii otil ol wedlock.

Wis. Siai Ann. §707.2*15 (Wesi 15)5)8). allow-
ing visitation in grandparents, stepparents,
and otliei persons who haw maim.lined a
relationship willi the child nilai a pai -
ill-diild, ~ lelalionship. i/T (P] a
T'[OﬂmTlI”. I Wis 2d 'l lift N w.2cl
ft7 | (App. Cl. 15)87), holding dial Wisconsin's
Idnner general visii.tiiou si.time which al-
lowed visilalion il "il is in die hesl inleiesi
and well.lie ol die child" did uol include a
right lo seek visilalion ot gi andi liildi en in an
imact marriage.

Wyo. Sun. Ann §§20-2-1 lilu) X 20-7-101
(Midlie Supp. 155)8). allowing visitation ul
giandpaiem in seveial iiuiimslames, in

I»1HO I «<«} UUJIUUJ

urtu IMrruvrront i1uU.13

eluding death, divoue, or sep.nation ol p.u -
cuts, or if child had lived wilh grandpaiciiis
for six consecuiive monllis, or in conneclioii
wilh juvenile pioceedings.






M'I'KNL) 1X A

GHANDPARKNT VISITATION STATUTES*

0il Duathl On Divorce* Alter 1lvilit with* e~
State Citation to Statute of Parent of Parenta Grandparent rruv 1da in
1. Alabama Als. Code $30 3 3 (I<Hj> X X
2.  Alaska Alaska Stat. $25.24.150 (1983) X X
3.  Arltuna Arlt. Rev. Ann. 8§25-337.01 X X
(Supp. 1987)
4. Arkansas Ar. Slat. Ann. $9 13-103 X X
(Supp. 1987)
5. Callfornla Cal. Civ. Code $$197.5, 4601 X
(UesL 1984 & Supp. 1987)
6. Colorado Colo. Rev. Slat. $19-1-116 (1986) X X
7.  Connecticut Conn. Gen. Stat. Ann. $$46b 59,
-59a IWoat 1986 & Supp. 198B)
a. Delawaru Del. Code Ann. tit. 10, $950(7)
(Supp. 1986) I
9. Elorlda Els. Slat. $61.13(2) <b)2c
(Supp. 1987) X
10. Georgla Ca. Code Ann. $19-7-3 (Supp- 1988) X
n . Haail Haw. Rev. Stat. $571.46(7) (1985) X
12. Idaho Idaho Code $32-1008 (1983)
13. 111lnols 111. Ann. Stat. ch.40, para. 607(b) X X
(¢) (Saith-Hurd Supp. 1988)
14. Indlana Ind. Coda Ann. $$31-1-11.7-1 to X X

.7-8 (Burns 1987 & Supp. 1988)

"Reprinted, with alnor editorial and aubatantlva changes, froa J.
Atkinson 2 Hodarn Child Custody Practlca $8.19 (1986 6 Supp. 1987)

EOOTNOTES

1 Under this typo of provision, visitation could he granted to a 3 The length of the lime in which the child lived with tin
grandparent whose son or daughter (the parent of the child) died. grandparent trlggored the right of the grandparent In

2 Several statutes also specifically provided for grandparonl seek visitation: twelve months (MInncauta and
visitation while the parents sra separated, whore the carriage Pennsylvania) and sli months (Texas and New Mexico)
was annulled, or where thero are or have been child custody A "General provision” rofors to visitation ululutcs
proc eedInga. which did not spcctly or restrict the ctrciimut uncos

under which a grandparent could obtuln visitation
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Kouuuu
Kentucky

I.w lulan*

Ms 1ne
Haryland
Heuaachuaetla
Michigan
MInneaote
Miealaeippt
Mlaaouri
Montana
Nebrauka
Nevada

New llampahlre
New Jeraey
New Mexico
New York
North Carolina
North Dakota
Ohio
Oklahoma

Oregon

lowa Code Ann  $$198.31 .36
(Weal 198/ 6 Supp. 1988)
Kan. Stat. . $60 1616(h)
(Supp 198/)
Ky. Bov. Stat. Amn. $A01.021
(Baldwm 198A)

La. Nov. Slat. Ann. $9:1/2
(Weal Supp. 19838)
Me. Rev. Stat. Ann. tit. 19,
$712 (Supp- 1988

Md. lam. l.av Code Ann. $9 102 (1984)
Haas. Con. Lawa Ann. ch.119, $91)

laat Supp. 1968

Mich. Coop. Lawe)Ann $$722.72(b),

722.72b (Waat Supp. 1988)
Minn. Stat. Ann. $217,022 (Uuut
1982 & Supp. 1988)

Mlaa. Code Ann. $$93-16-1. -3,
-1, -7 (Supp. 1938)

Mo. Ann. Stat. $$412.400, .402
(Vernon 1986)

Mont. Code Ann. $$40-9-101 to
-102 (1987)

Neb. Rev. Stat. $$43-1601 to
-1B03 (Supp. 1986)

Nev. Rev. Stat. $$121A.330, .340

(1987)
N.H. Rev. Stat. Amn. $418:17 VI
(1983)
N.J. Stat. Ann. $9:2-7.1
(Ueat Supp. 1988)
N.M. Stat. Ann. $$40 9-1 to 4
(1986 & Supp. 1988)
N.Y. Dow. Ra. Law $$72, 240(1)
(McKinney 1986 & 1988)
N.C. Gen. Stat. $$10-13.2(bl).
2A, 1) (198/)
N.D. Cant. Code $14 09 01.)
(ﬁupp 1987)

i0 Rev. Code Ann. $3109.01(B)
(éndoraon Supp- 1987)
Okla. Stat. Ann. tit. 10, $1
(Watt 1987)
Or. Rev. Stat. $$109,121,

123 (1987)

< X X b X
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Deathl Oil Divorce® Atter Living wi HI1 hililvu 1
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State Citation to Statute I"arent of I1arunls Grandparent rnivium
Pennaylvanta 23 Pa. Conn. Stat Ann. X

$83311-5314 (Purdon Supp. 1988)
Rhode luland R.I. Gen. lLawm $$15 5-24.1 to .2 X

(1981 6 Supp. 1987)
South Carolina S.C. Coda Ann. $20-7 420(33)

(Law. Co-op. 1976)
South Dakota S.D. Codified Lawa Ann. X

$$25-4-52 to -54 (1984)

X

Tenneasee
Texaa

Utah

Vermont
Virginia
Washington
Woat Virginia
WIHconuln
WyomlIng

Tann. Coda Ann. $36-6-301

(Supp- 1988)

Tax. Pa*. Coda Ann. $14.03(e) (©)
(Vernon Supp. 1988)

Utah Coda Ann. $30-3-5(4).(7)

(Supp-  1988)

Vt. Stat. Ann. tit. 15,

1011-1016 (Supp. 1983)

Va. Coda Ann. $20-107.2 (Supp. 1988)

Waah. Rev. Code Ann. S26.09.240.
(Supp. 1988)

W. Va. Coda $$48 215(b)(1),
48-28-1 (1986)

Wis. Slot. An. $767,245

(Weal Supp. 1988)

Wyo. Stat. $20-2-113(0

(Supp- 1986)

>
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Memorandum

DATE:  April 4, 1995

to: Representative Brian Porter, Chairman
House Judiciary Committee

from:  Senator Robin Taylor

SUBJECT: CSSB 41(JUD), relatin? to reports by foreign fishing
vessels not registered under the Taws of the state

Thank you for the hearing on CS for Senate Bill 41 (JUD). This legislation would require
foreign fishing vessels transiting or lying in state waters to report their catch by species,
quantity and the area where harvested.

It was introduced at the request of the Ketchikan Trailers Committee. In a letter to me and
Representative Williams the trailers committee staled that this requirement would result in
belter harvest information during the season. The letter continued "southeast Alaskan
fishermen are suffering irreparable harm at die U.S./Canada Pacific Salmon Treaty due to
the inability or unwillingness of fishery managers in British Columbia to monitor this
growing fishery." This legislation would allow the Alaska Department of Fish and Game
to better monitor in-season catch statistics.

The fishery is located in southern Soudieast Alaska off of Cape Chacon and Cape Muzon.
In a period of five years die fishery has gone from a relatively minor one with a dozen or so
trailers to a modem freezer fleet, that at times exceeds 100 vessels. These boats are
targeting Alaskan and Canadian salmon just off our coast. Since a run to Canadian harbors
is some 30 miles across waters exposed to die ocean - the Canadian boats more often than
not anchor in stale waters until their holds are full.

While it would be ideal to have the board of fish implement this for die upcoming season.
Limine considerations probably preclude this from occurring undl next year. The
Department of Fish and Game has said this measure will be given a zero fiscal note.

Attached is backup and a sponsor statement for the committee packets. A sectional analysis
will follow soon.

Picrwt A » . )
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Senator Robin L. Taylor

CS for Senate Bill 41(JUD)
Sponsor Statement

Relating to reports by fishing vessels not registered under the laws
of the state

This legislation would require foreign fishing vessels transiting or lying in state
waters to report their catch by species, quantity and the area where harvested.

The bill was introduced at the request of the Ketchikan Trollers Committee in
response to the rapid expansion of the fishery off Cape Muzon and Cape
Chacon. Ithas gone from a relatively minor fishery with a dozen or so trollers, to
a modern freezer fleet, that is at times iIn excess of 100 vessels. It will be
possible to monitor this fishery because a transit to Canadian harbors issome
30 miles across waters exposed to the ocean — so the ships often anchor in
state waters until their holds are full.

The CS makes changed the phrase “Foreign fishing vessels" to "unlicensed
fishing vessel™ and defines an unlicensed fishing vessel as a vessel that is not
licensed under AS 16.05.490 -530. This change eliminates possible confusion
with federal statutes which place a different definition on "foreign fishing
vessels".

Ina letter to Senator Taylor and Representative Williams, the trollers committee
states, "southeast Alaskan fishermen are suffering 1irreparable harm at the
U.S./Canada Pacific Salmon Treaty due to the inability or unwillingness of
fishery managers in British Columbia to monitor this growing fishery." The letter
continues, "these reporting requirements would result in better harvest
information during the season."

While itwould be ideal to have the board of fish implement this for the upcoming
season, timing considerations preclude this from occurring until next year. The
Department of Fish and Game has given this measure a zero fiscal note. |
encourage your support of this measure.
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Proposal by the Ketchikan Trollers Committee
to require that all Foreign salmon fishing vessels that enter Alaskan waters
be required to report to the Alaska Department of Fish & Game

The Problem -

Within the last five years there has been a dramatic increase in the number of Canadian
salmon trollers fishing in the "disputed waters" at the Alaskan border near Cape Chacon and Cape
Muzon and anchoring each night in Alaskan harbors (Nichols Bay and McLeod Bay). A border
fishery that once attracted no more than a dozen trollers now has, at limes, in excess of 100
vessels targeting Alaskan and Canadian salmon. Many of these vessels are state-of-the-art freezer
trollers, with large crews, that are able to fish until their holds are full.

The magnitude and effect of this shift, in salmon harvesting from the British Columbia side
of Dixon Entrance over towards the Alaskan border is impossible to determine because:

a. there is absolutely minimal monitoring of their border fishery by the British
Columbia enforcement vessels,

b. the reporting requirements [OI British Columbia fishermen are extremely lax,

c. B.C. salmon managers are unable (or unwilling) to provide information in a
timely and appropriate manner, and

d. what data is available does not adequately differentiate the sub-areas in or near
Dixon Entrance in which salmon harvesting has occurred.

The lack of appropriate information about this growing border fishery may mask an
overharvest of Alaskan stocks and definitely harms Alaska during negotiations of the U.S./Canada
Pacific Salmon Treaty.

The Solution -

Most of the Canadian trollers that participate in the border fishery in this "disputed” zone
are allowed (for safety considerations) to anchor each night in harbors that are undisputedly in the
jurisdiction ofthe United States and the State of Alaska. It is the recommendation of the
Ketchikan Trollers Committee that legislation be enacted to require the operators of all foreign
fishing vessels with salmon aboard that enter undisputed Alaskan waters to report the following
information to the Alaska Department of Fish & Game:

a. the quantity of salmon, per species, aboard the vessel, and
b. the area where these fish have been harvested.



Additional Details

a. the "report” should be provided in person or via radio-telephone to the nearest
ADF&G office or Fish & Wildlife Protection enforcement vessel within 48
hours of entering Alaska and prior to departing Alaskan waters (note that
British Columbia has an extremely effective marine radio network that enables
all vessels in the area of Dixon Entrance to access the land-based telephone
systems).

b. the reported harvest area and catch should be specific enough to allow ADF&G
to accumulate data to evaluate the overall potential of these harvests to impact
Alaskan stocks.

c. failure to provide a timely or accurate report will subject the offending
fisherman to a substantial fine ai. Vor seizure of the vessel and its fishhold
contents,

d. failure to report prior to departing Alaskan waters will subject the offending
vessel and its owners to a fine and/or seizure ifthe vessel again enters Alaska,

e. .Alaskan fishery enforcement officers and ADF&G personnel should be
authorized and directed to board foreign fishing vessels in undisputed Alaskan
waters in order to enforce these regulations.



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA

(907) 465-3867 or 465-2450 )
VAX <007) 465-2029 130Saward Strest, Suite 409
Vil Slop 3101 Jureaul Alaska 99801-2106

MEMORANDUM February 11, 1995

SUBJECT: Draft CSSB 41 (JUD), Reports by certain fishing vessels

(Work Order No. 9-LS0445\C)
TO: Senator Robin Taylor
FROM: George Utermohle/?

Legislative Counter

Enclosed is a draft CSSB 41 (JUD). This draft CS addresses certain technical issues
concerning SB 41 that were raised by the United States Coast Guard.

In particular, the CS avoids the use of two terms (“foreign fishing vessel" and "registered
under the laws ofthe state") that may be confusing to many people. The term "foreign fishing
vessel" is replaced by "unlicensed fishing vessel." The term "registered under the laws of the
state™ is replaced by "licensed under AS 16.05.490 - 16.05.530."

In SB 41, "foreign fishing vessel” means any fishing vessel that is not licensed under the laws
of Alaska and would include any fishing vessel from another country (Canada, Japan, etc) or
from another state (Washington, Oregon, etc.) that is not licensed in Alaska. In this sense
"foreign” means non-Alaskan. A fishing vessel becomes an Alaskan fishing vessel by being
licensed under the laws of the state.

Also in SB 41, "registered under the laws of the state™ means any fishing vessel that is not
licensed in Alaska. But to many people and especially many federal agencies the term
"registered” refers to a Coast Guard sanctioned system of state registration and numbering
of boats. Alaska is the only state in the country that has not assumed responsibility for
registering boats within its territorial limits. When the term "registered"” is used many people
automatically think of the boat registration system that is in place in other states, but not in
Alaska. Since Alaska does not have a comparable registration system there is a possibility for
some confusion.

SB 41, as introduced, would achieve its goal of allowing the Board of Fisheries to compel
non-Alaskan fishing vessels to report certain information to the Department of Fish and
Game. The proposed changes are not necessary to make the bill effective. However, the
proposed changes will make the bill easier to understand by eliminating technical legal terms
that may lead to confusion.

|1 may be of further assistance, please aavise.

GU:Imb
95-117.1mb
Enclosure



Alaska State Legislature

ite
W v knu \Alf,jr J_
0 g
Murihn Afgj%"émﬁr.
. wif 222
Senator Robin L. Tavlor A OME 21
Memorandum

date: March 2, 1995

to: Senator Mike Miller, Chairman
Senate Rules Committee

from: Senator Robin Taylo

re: SB 41 Federal agency jurisdictional
question
cc: Senate Resource Committee Members

While Senate Bill 41 was being considered in the Senate Resources Committee Senator
Pearce expressed concern about possible federal jurisdiction regarding SB 41, her concerns
have been addressed. Alter the bill was referred to the Judiciary Committee. | sent a letter
to the United Stales Coast Guard asking for comments. They articulated concerns with
nomenclature in the legislation and so the Judiciary Committee adopted a committee
substitute lo address their expressed concerns.

The Coast Guard indicated the U.S. Department of Commerce might want to comment.
Commerce sent a letter stating they had no comments to offer at this time. 1have attached
both letters to this memorandum for your review.

Detnct A
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U.S. Department Commander P.0. Box 25517

ofTranégortation Seventeenth Coasi Guard Juneau, AK 99802-5517
District Staff Symbol - (dl

United States Phone: (907)463-2050

Coest Guard

16214

FEB 15 195
The Honorable Robin L. Taylor
Alaska Senate
State Capitol
Juneau, AK 99801-1182

Dear Mr. Taylor:

My legal officer reviewed Senate Bill No. 41 (SB 41) at your
request. Our analysis is limited solely to the impact of the
proposed legislecion on Coast Guard missions, and on statutes and
regulations we enforce or administer.

Our primary concent with SB 41 is with terminology. The proposed
legislation defines "foreign fishing vessel” as "a fishing vessel
which is not registered under the laws of the state."” |

understand the intent of SB 41 is t¥ )X limit th6-reporting
requirement to vessels which do not have an Alaska Department of
Fish & Game permit. However, these terms are legal terms of art
under the Magnuson Act, 16 U.S.C. 81801 et. seg., and the vessel
documentation laws at 46 U.S.C. Chapter 121. Under the Magnuson
Act, a Tforeign fishing vessel is generally a vessel which is not
a vessel of the United States. "Certificate of registry”,
"register”™, and "registry” all refer to a registry endorsement as
provided for in 46 U.S.C. 812105. The use of these terms in the
proposed legislation could be a potential source of confusion.

Our other concern is that SB 41 does not identify the mechanism
for making these reports. Relaying these reports through our
communications facilities could place an undue ourden on oux
ability to respond to a distress call, or accomplish other
missions.

The Magnuson Act generally does not diminish the authority of a
state within its boundaries. However, under 16 U.S.C. 81856 the
Secretary of Commerce may make certain exceptions. Therefore, 1
recommend you also discuss this proposed legislation with the
National Oceanic and Atmospheric Administration General Counsel
for Alaska.

Sincerely”a

Rear Adrtiifal, U.S. Coast Guard
Commander,
Seventeenth Coast Guard District

@1



UNITED STATES DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric Administration
Office of Gential Counsel

P.O. Bo* -2H09

Juneau. Alaska 99802-1109

Telepnone (907) 586-7414

February 16, 1995

Mr. George Utermohle

Office of Legislative Affairs
Division of Legal Service
Juneau, Alaska

Re: SB 41

Dear Mr. Utermohle,

Thank you for the opportunity to review draft SB 41. NOAA does

not have any comments to offer at this time.

Sincerely

Jonathan Pollard
Staff Attorney
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Sponsar: Senator Taylor
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Date Referred to Committee: April 30, 199 FURTHER REFERRALS:

Date of Committee Action:

The JUDICIARY Committee considered: CSSB 43(L&C)

CS FOR SENATE BILL NO. 43(L&C) ARCHITECTS, ENGINEERS, LAND SURVEYORS

“An Act relating to registration by the Board of Registration for Architects, Engineers, and Land Surveyors; clarifying
the meaning of practicing or offering to practice architecture, engineering, or land surveying; and amending the

definition of ‘practice of land surveying.”

recommends it be replaced , [ ] the same title
with the following committee substitute [ 1anew title
[ Jadditional referral to Committee

f ] attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s):  ID@0 APPROVES PREVIOUS: (DgX/De)

I J fiscal note(s) [ ] fiscal note(s)

[ Jzero fiscal note(s) ;A fzero Fiscal note(s) Cl r h ~ A~ 1-2-yr

CHAIR’S SIGNATURE
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HOUSE CS FOR CS FOR SENATE BILL NO. 43( )
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION

BY

Cfferect
Referrect

Fooeax(s):. SENATOR LEMAN
A BILL
FOR AN ACT ENTITLED
"An Act relating to registration by the Board of Registration for Architects,
Engineers, and Land Surveyors; clarifying the meaning of practicing or offering

to practice architecture, engineering, or land surveying; and amending the

defintion of ‘practice of land surveying.”"
BE IT ENACTED BY THE LEGISLATURE OF THE §S' ALASKA:

* Section 1. AS 08.48.191(b) isamended to read:

(b) A person holding a certificate of registration authorizing the person to
practice engineering in a state, territory, or possession of the United States, the District
of Columbia, or a foreign country, that, in the opinion of the board meets the
requirements of this chapter, based on verified evidence, may, upon application, be
registered in accordance with regulations of the board. [A PERSON HOLDING A
CERTIFICATE OF QUALIFICATION ISSUED BY THE NATIONAL COUNCIL OF
EXAMINERS FOR ENGINEERING AND SURVEYING MAY, UPON
APPLICATION, BE REGISTERED INACCORDANCE WITH THE REGULATIONS

-1- HCS CSSB 43( )
New Text Underlined [DELETED TEXT BRACKETED]
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OF THE BOARD.]

* Sec. 2. AS 08.48 isamended by adding a new section to read:

Sec. 08.48.215. RETIRED STATUS REGISTRATION, (@) On retiring from
practice and payment of an appropriate one-time fee, an individual who is a registrant
in good standing with the board may apply for the conversion of a certificate of
registration to a retired status registration. An individual holding a retired status
registration may not practice architecture, engineering, or land surveying in the state.
A retired status registration is valid for the life of the registration holder and does not
require renewal.

(b) An individual with a retired status registration may apply for a certificate
of registration. Before issuing a certificate of registration under this subsection, the
board may require the applicant to meet reasonable criteria as determined under
regulations of the board. The criteria may include submission of continuing education

credits and reexamination requirements.

* Sec. 3. AS 08.48.321 isamended to read:

Sec. 08.48.321. EVIDENCE OF PRACTICE. A person practices or offers to
practice architecture, engineering, or land surveying who

(1) practices a branch of the profession of architecture, engineering, or
land surveying as defined in AS 08.48.341;

(2) by verbal claim, sign, advertisement, letterhead, card, or other
means represents to be an architect, engineer, or land surveyor, or through the use of
some other title implies that the person is an architect, engineer, or land surveyor; or

(3) holds out as able to perform or who does perform an architectural,
engmeering, or land surveying service recognized by the professions covered by this

chapter, and specified in regulations of the board, as architectural, eneuieering, or land

surveying.

* Sec. 4. AS 08.48.341(10) isamended to read:

(10) “practice of land surveying" means any service or work the
adequate performance of which involves the application of special knowledge of the
principles of mathematics [, THE RELATED SCIENCES,] and the relevant

requirements of law for adequate evidence of the act of measuring and locating land.

HCS CSSB 43( ) -2-

Nsw rtext Underlined [DELETED TEXT BRACKETED]
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geodetic and cadastral surveys for the location and monumentation of property
boundaries, for the platting and planning of land and subdivisions, and for the
preparation and perpetuation of maps, record plats, [FIELD NOTE RECORDS,] and

property descriptions that represent these surveys;

3 HCS CSSB 43( )
New Text Underlined fDELETED TEXT BRACKETED]
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Bill Version: c.S.SE 53

FISCAL NOTE

STATE OF ALASKA _
1996 LEGISLATIVE SESSION (S) Publish Date: 3 J13i /9

Revision Date; Department. Commerce and Economic Development
Tile; ~ AnActrelaing fo registration by the Board of Registrafion BRU: Occupational Licensing
for Architects, Engineers, and Land Surveyors;. Component: Operations
Sponsor  Senator Leman

Requestor  Senate Labor & Commerce COMPONENT SERIAL NO. 1844

OPERATING EXPENDITURES FY 97 FY %8 FY 99 FY 00 FY 0L FY 02
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 00 0.0 0.0 00

ICAPITAL EXPENDITURES
CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 General Fund

1005 GF/Program Receipts

1006 GFMHTIA

Other 1091 Designated PR

TOTAL 0.0 0.0 0.0 0.0 0.0 00

Estimate of any current year (FY 98) cost: $ 00

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:  (Attach a separate page if necessary)

CSSB 43(L&C) makes amendments to the meaning of practicing or offering to practice in the architects,
engineers, and land surveyors statutes; and creates a registration for retired status. New funds are not
required to implement this bill.

Prepared by Jennifer Strickler, Administrative Phone: 465-2144
Division: Occupational Licensing Date: March 8, 19%
Approved by Commissioner: William L Hensley Date:

Agency: Commerce and E omic Develo

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office



MAY-02-1996 12=00 MENDENHALL 907-479-2531 P .01

William W. Mendenhall
1907 Yankovich Road
Fairbanks, AK 99709-6540
Phone 479-2786
Fax 479-2531

May 2, 1996
via Fax
To: Chairman Brian Porter Fax 465-3834
Con Bunae Fax 465-3871
Al vezey Fax 465-3258
Re: CS SB 43 (Labor & Commerce)
As the Land Surveyor member of the Alaska Board of Architects,

Engineers, and Land Surveyors, and also a registered civil
7ﬂ%3neer, I strongly oppose any change in the proposed AS 08.48.341

The original bill was meant to allow land surveyors to lay out
streets, grades, etc. on plats. Such change was necessary, because
some people had thought that only engineers could lay out streets
on plats. This bill would not preclude other surveyors from doing
the construction surveying they have been doing for years.

I urge you to pass this biJl in its original form

I will be testifying on this bill via teleconference at 1:00 p.m.
today.

TOTAL P .01
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CS FOR SENATE BILL NO. 43(1.&C)
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION
BY THE SENATE LABOR AND COMMERCE COMMITTEE

*e..ered:  3/12/96
Referred: Finonce

Sponsor(s): SENATOR LEMAN

A BILL
FOR AN ACT ENTITLED
1 "An Act relating to registration by the Board of Registration for Architects,
Engineers, and Land Surveyors: clarifying the meaning of practicing or offering

3 to practice architecture, engineering, nr land surveying; and amending the

4 definition of “Practice of land surveying. ™

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 * Section 1. AS 08.48.191(b) isamended to read:
7 (b) A person holding a certificate of registration authorizing the person to
H practice engineering in a state, territory, or possession of the United States, the District
9 of Columbia, or a foreign country, that, in the opinion of the board meets the
10 requirements of this chapter, based on verified evidence, may, upon application, be
11 registered in accordance with regulations of the board. [A PERSON HOLDING A
12 CERTIFICATE OF QUALIFICATION ISSUEDBY THE NATIONAL COUNCILOF
13 EXAMINERS FOR ENGINEERING AND SURVEYING MAY, UPON
14 APPLICATION. BE REGISTERED INACCORDANCEWITHTHE REGULATIONS
SB0043B CSSB 43(L&C)

tined )OEL.F.TED TEXT BRACKETED)
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1 OF THE BOARD.)
2 * See. 2. AS 08.48 is amended by adding a new section to read:

J See. 08.48.215. RETIRED STATUS REGISTRATION, (@ On retiring from
4 practice and payment of an appropriate one-time fee, an individual who isa registrant
5 in good standing with the board may apply for the conversion of a certificate of
6 registration to a retired status registration. An individual holding a retired status
7 registration may not practice architecture, engineering, or land surveying in the stale.
8 A retired status registration is valid for the life of the registration holder and docs not
m9 require renewal .

10 (b) An individual with a retired status registration may apply for a certificate
11 of registration. Before issuing a certificate of registration under this subsection, the
12 board may require the applicant t meet reasonable criteria as determined under
13 regulations of the board. The criteriamay include submission of continuing education
14 credits and reexamination requirements.

15 * Sec. 3, AS 08.48.321 isamended to read:

16 See. 08.48.321. EVIDENCE OF PRACTICE. A person practices or offers
17 practice architecture, engineering, or land surveying who

18 (1) practices a branch of the profession of architecture, engineering, or
19 land surveying as defined in AS 08.48.341;

20 (2 by verbal claim, sign, advertisement, letterhead, card, or other
21 means represents to be an architect, engineer, or land surveyor, or through the use of
22 some other title implies that the person is an architect, engineer, or land surveyor; s
23 (3) holds out as able to perform or who does perform an architectural,
24 engineering, or land surveying service recognized by the professions covered by this
25 chapter, and specified in regulations of the board, as architectural, engineering, or land
26 surveying.

27 * See. 4. AS 08.48.341(10) is amended to read:

28 (10) ‘"practice of land surveying" means any service or work the
29 adequate performance of which involves the application of special knowledge of the
30 principles of mathematics jThe physical and applied "ciatcd scicncesjand the relevant
31 requirements of law for adequate evidence of the act of measuring and locating land,

CSSBALACH L syt Unirlired AEEFD EXT ERRGEHDD SB0043E
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geodetic and cadastral surveys for the location and monumentation of property
boundaries, for the platting and planning of land and subdivision.-*  land.
UILitmgiLntphy ~ lummenl, and grady? for drc”Pind for the preparation and

perpetuation of maps, record plats"fTcld note rccordsjnd property descriptions that

represent these surveys;
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SENATOR LOREN LEMAN Northwest Anchorage
716 W4lh Avc, Suilo 520 Anchorage. AK 01 (907)258-8189  Session: State Capitol, Juneau, AK 99801 (907)465-2095

MEMORANDUM

TO: Representative Brian Porter. Chairman
House Judiciary Committ<

FROM: Senator Loren Leman
DATE: April 30, 1996
RE: SB 43

I respectfully request that SB 43 be waived from the House Judiciary
Committee.

SB 43 makes two changes to AS 08.48 requested by the Board of Registration
for Architects, Engineers and Land Surveyors.

The firstchange provides ability for the Board to discipline improper
representation by non-registrants. This isa change suggested to the board by
the Department of Law. The second change is an update to the definition of

land surveying.

Finally, the bill provides for a "retired engineer" status. This was requested by
several engineers who are no longer active in the engineering profession.
The Board supports this request.

This bill was heard in the House Labor & Commerce Committee today and
was reported without opposition. 1l am not aware of any opposition to this
bill.

Thank you for your consideration.



SENATOR LOREN LEMAN Northwest Anchorage

716 W4thAvc, Suite 520, Anchorage, AK 99501 (907) 258-KIK9  Session: Slate Capitol, Juneau, AK 99801 (907)465-2095

SPONSOR STATEMENT

SENATE BILL 43

"An Act relating to Architects, Engineers and Land Surveyors..."

SB 43 makes two changes to AS 08.48 requested by the Board of
Registration for Architects, Engineers and Land Surveyors.

The first change provides ability for the Board to discipline improper
representation by non-registrants. This is a change suggested to the
board by the Department of Law. The second change is an update to
the definition of land surveying.

Finally, the bill provides for a "retired engineer" status. This was
requested by several engineers who are no longer active in the
engineering profession. The Board supports this request.

| urge your support of this bill.
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Requestor COMPONENT SERIAL NO. 1631
EXPENDITURES/REVENUES:

OPERATING EXPENDITURES FY % FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES

|
TRAVEL |
CONTRACTUAL |
SUPPLIES J
EQUIPMENT |
LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING oo oo 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES 0 0 0 ! 0 0 1 0 1

| CHANGE IN REVENUES t 1 A y 0 0 0 0

FUND SOURCE: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match
1004 GF

1005 GF/ Pro%ram Receipts
éOOGEGF
TOTAL 00 0.0 QJL. 00 0.0 00

Estimate of any current year (FY 9) cost: S -0+

POSITICNS:
FULL-TIME

PART-TIME
TEMPORARY

ANALYSIS: (Attach a seoarate page if necessary.)
There is no fiscal impact to the Public Defender Agency.

Z |
Prepared bv: Jom Salemi Director - Ve %tl.cf)ne: 264-4400
Division: ~ Public Oefender Agency \ \ e
Approved by Commissioner: Mark Bover ! M M M I

Agency: Oeoanment o( Administration Date: L4L
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Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES I I I I

CHANGE IN REVENUES | ) 1 1 1 1

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: § 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (Attacn a separate page if necessary)

The Senate Judiciary Committee amendment to SB 46 changes the penalty for possession, control, or
consumption of an alcoholic beverage bY a minor from a class A misdemeanor to a violation. Consequently, the
costs shown in the Department of Law fiscal note analysis of 2/24/95 will not be required, because the large
majority of misdemeanor cases expected were for the offense of possession, control, or consumption.

Although we anticipate an increase in paperwork and forms processing, this increased work does not warrant

fiscal note costs. Generally, violations are presented in Disctrict Court by arresting officers and the services or
prosecutors (or publically paid defenders) are not required.

Prepared by: Eichg_rdll.lP_egﬁes.'D_ir%ctq N Phone:  465-3672
Division: Administrative Servians Division Tt Date: 313195
Approved by Commissioner: ruCe M. Batelho,/Attomay General Date: 313195
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

=ev 10/94) 95fisno.xIsi06R

For further distnbution information, call the Governor's Legislative Office
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*STATE OF ALASKA

1595 LEGISLATIVE SESSION

Rev-sion Data: 03/03/95

~'a 3-0secute -jvenue as aauit in Olstrtcr

Court

0CoNSar. Sen. Taylor. Kelly, Pearce

neauesior:

EXPENDITURESIREVENUES
OPERATING EXPENDITURES |
PERSONAL SERVICES
TRAVEL |
CONTRACTUAL

'SUPPLES

EQUIPVENT f
IAND & STRUCTURES

| GRANTS ACLAINS |
| TOTAL OPERATING

CAPITAL EXPENDITURES

ihange in revenues ()

FUND SOURCE

1002 Federal Recelots
1003 3F Matcrt

1004 GF

1006 GF/Program Recelots
1006 GF/MH

Otner 1

TOTAL

30SIRONS

FULL-TIVE |
PART-RME J
TEMPORARY

Estimate of current year (FY 95) cesu S

RV96
L5

C5
10
10

66.9

FISCAL N

t.v ...

0TE amesneLF oL

3 1Sl Publish Oatf*;

Caot. Aifectea: Alaska Court System

3ru; Trial Courts

Components;
COMPONENT SERIAL NO.

(Thousanac ol Dollars
FY 97 )

54.5 |1

05
10!

|
559 |

(Thousands of Dallars)

559
65.9
10
20

None

ANALYSIS: (Attach a separata page if necessary)

See attached analysis.

Prepared by: C. S. Christensen Ill. Staff Counsel
Agency: Alaska Court System

FY 33 FY 99
?4.5 1 515

0.5 35|
10! 01
1 1
1 I

1 1
65.9 1 55.9 |

659 5.9

55.9 | 55.9

ey
oo

Approved by: Ar.hur H. Snowden. Il. Administrative Director

Agency: Alaska Court System

*

and) PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFHCE

Rev 1/95

763
-Y 00 FY 01
54.5 64.5
0.5 0.5
10 1.0
1
5.9 1 65.9
55.9 95.9
55.9 65.9 |
10 10
2.0 2.0
Phone: 264-3223
Date:03/03/95
Date: 03/03/95



Ain-ika Court SyiifJin *
Fiscal Analysis
CSSB 46 (JuD)

At the present time, a minor is charged, prosecuted and sentenced in the district court in the same
manner as an adult it he minor “is accused of committing certain infractions, violations, or
misdemeanors. These include traffic statutes, regulations or ordinances; AS 11.76.105, relating to
tne possession of todacco by a minor; fish and game statutes or regulations under AS 16; and parks
3nd recreational facilities statutes or regulations under AS 41.21.

CSSB 46 (JUD) adds certain new misdemeanor offenses to this list. These include AS 04.16.049,
relating to access to licensed premises; 04.16.051, relating to furnishing of alcoholic beverages to a
minor; AS 04.16.060, relating to alcoholic beverage Dpurchases; and any misdemeanor drug offense
defined in AS 11.71 or AS 17.20. CSS8 46 (JUD) also adds a new infraction to this list, AS
04.16.050, relating to possession ¢ consumption of alcohol. This infraction would require amandatory
court appearance.

The practical effect of this legislation is to take a number of juveniles who prewoush( had been dealt
\vith by the juvenile justice system éDFYS and the superior court) 3nd move them to the adult system
(district court).  Statistics obtained from DFYS indicate that in Ff 94, DFYS handled 138 cases
involving the additional misdemeanaors iisted in CSSB 46 (ZJUD?’ and 1116 C3ses involving the infraction
of minor consumption. DFYS handled aPproxmately 1173 of those cases without filing  a delinquenc
[%etmon with the superior court. None of the 3L cases referred to superior court resulted in a jur% trial.
hus, actual costs 1o the court sgstem were relatively low. On the other hand, if CSSB 46 (JUD) had
been law in FY 94, wrtuallY all 1254 cases would have gone straight to the court system (understand
that police officers generally file citations, for infractions and misdemeanors directly with the court, not
with the municipal “prosecutor or the district attorney; thus, prosecutors do not serve a screening
function that will keeo some of these cases out of court). There would have been judicial costs
associated with 138 additional misdemeanor arraignments, approximately 136 sentencing hearings,
judicial costs associated with 1116 additional infraction arraignments, clerical costs associated with
processing tne citations and collecting the fines, and a trial rate of approximately two percent (the rate
at which adults go to trial for misdemeanors and infractions) resulting in additional judicial time and juror
costs. The misaemeanor trials woula nave been expectea to last one day, and utilize a six member jury.
The infraction trials would have been expected to last under one hourand would not have required a

jury.

Note that the actual number of char?e,d offenses is likely to increase dramatically as a result of the
chan?es made by CSSB 46 (JUD). Tt is common for state troopers and municipal police officers to
simply take juveniles home with avyarnm% when they are caught committing the specified offenses,
rather than refer them to DFYS; while DFYS received 1254 referrals in FY 94 for the listed offenses,
the Division of Motor Vehicles was notified by police officers of juvenile alcohol or drug use over 3200
times (this was done for é)urposes of revoking the minor'sdriver's license or privilege to obtain a license
Pursuant to AS 28.15.183). The reason that officers generally do not refer these offenses to DFYS is
0 avoid overloading DFYS with relatively minor cases when 1ts resources have been strained by the
substantial increase in serious juvenile crime. This is likely to change if the officer is emPowered to
smpl;r\ write a citation for the juvenile to appear before a magistrate as an adult. This note assumes
that the court system will receive 2000 citations for processing which involve cases that were not

previously seen by either DFYS or the court system.

Page 2 of 3



Alaska Court System
"mseal Anaivsis
cssa I

Personal Services

Salar
In-Court Clerk, 12A, Anchorage, PPT. 4 months S3,036
Committing Magistrate, range 22A. PPT. Ancnorage, 4 months 17,763
Court Clark Il, 1QA, Anchorage, P F i2montns 24012

Total Personal Services

Offset of ;ucicial time (master and superior court ;udge) for 81 superior court uvenile
cases estjmated at onehour eacn.

Net Personal Services

Benefits Total
32,385 511421

4689 22457
11-4Q 35452
69,330
(4.849)
64,481

“his legislation will re?uire over 80 hours of court time for a committing magistrate for arraignments and
trials, For purposes of tms analysis, mis lirre ‘eauiremant is offset by a reduction in the time currently used by
supenor court judges and standing masters for petition review. Most of tne new cases will be processed as

citations, approximately one ciencai position is neeced for every 3,000 citations.

Contractual

Jury fees - 3 one-day trials with 6 jurors at S25 a day

Supplies

Cfflcas supplies for processing additional cases

Equipment

Qesk, chair and filing cabinet for permanent full-time oosition

Total estimated cost

450

1.000

1.000

566.931

Page 3 of 3
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"Vhicrn rr-asitrdc ooveir-. S ove Senator Robin L. Ta y lor Heull

Sponsor Statement

Senate Bill 46

Senate Bill 46 was introduced at the wurging of parents
concerned with the lack of consequences within the juvenile
justice system when a minor is arrested for an alcohol related

offense.

Most of SB 46 is a re-write of existing law. The drafter took
the occasion of complying with my request to address alcohol
issues by re-ordering the material already in AS 47.10.010 (b).
Juveniles are already exempted from juvenile delinquency rules
for traffic offenses,  tobacco related offenses and fish and

game Statutes, etc.

SB 46 would add alcohol and controlled-substance related
offenses to that list and provide that such cases be handled in
district court. A parent,  guardian or individual with legal
custody would have to be present at all proceedings.

The bill, as amended by the Judiciary and Finance Committees,
would change minor consuming from its current misdemeanor
status to that of an infraction, punishable by a fine of not less
than $100. More importantly, by moving the A’urisdiction in
these  casesto district court, a judge would be able to
intervene in cases of alcohol abuse which are currently falling
through the cracks in the juvenile justice system. Often a minor
must commita serious crime in conjection with alcohol before

intervention takes place.

District A:
Hvder « Kctchilun ¢ Kcrrc.inol © Mevers Chuck « Petersburg « Saxtran e Sitka « ".Vv.ree!l



Sponsor Statement- SB 46
Page Two

The Finance Committee substitute for SB 46 included a
provision that would add minor consuming to the |list of
situations where a law enforcement officer can make an arrest
without a warrant. This is intended to address a problem in the
First Judicial District where the court has ruled that an officer
mist actually witness the consumption before an intoxicated
minor can be arrested.

The Rules Committee substitute added language, which appears
ot page two, beginning at line 27, to make clear that the intent

Is protective and not punitive. The new language requires that a
person under 18 subjected to a warrantless arrest be cited and

then released to a responsible adult.



To:

From:

MEMO

Rep. Brian Porter, Chair

Anne Carpeneti,
Staff Counsel

Subject:  CSSB 46 (RLS)

Date: April 17, 1995
The reference bill deals with juveniles as they relate to the justice
system. It provides the following:

1/ Changes the penalty for minor consuming alcohol from an
A misdemeanor to a violation with penalty of a fine of at least $100;

2/ Allows a peace officer to arrest a person for minor
consuming without actually seeing the person consume the
alcohol; however, 1if the minor 1is under 18 the bill provides
the person should be cited for the violation and released to
his or her parents or guardian;

3/ Adds to the criminal jurisdiction of the district court
the power to hear cases of minor consuming (a violation under
the bill) and minor 1in possession of tobacco (also a violation);

4/ AS 47.10.010 1is the basic statute setting out the jurisdic—
tion of the superior court for juvenile cases; the bill amends
subsection (b) of the statute which excepts certain offenses
from juvenile court jurisdiction and directs that the cases
be handled 1in district court as if the person were an adult;
the bill amends this subsection by expanding the type of
offense where the child is treated as an adult in district court;
specifically, new areas of law include:



a/ Minor entering licensed premises, and none of the
exceptions apply, for example entering a dining room with
parents (AS04.16.049);

b/ Minor consuming or possessing alcohol (AS04.16.050);
¢/ A minor furnishing alcohol to a minor (AS04.16.051);
d/ Illegal purchase of alcoholic beverages (AS04.16.060);

e/ Violation of controlled substances statutes in
Title 11 which are misdemeanors;

/ Violation of the controlled substances misdemeanors
in AS 17.30 (prescription drugs, etc.)

I spoke with Margot in the Department of Law; they have no
problem with making minor consuming a violation and the automatic
waiver 1iIn those cases. They do have concerns about the possibiltiy of
automatic waiver of juveniles for the other additions which are
A misdemeanors. Apparently Sen. Taylor wanted it this way, though
Margot said she wasn"t able to understand the rationale. Sen. Adams
offered an amendment on the floor deleting the A misdemeanors from the
automatic waiver, but the amendment failed.
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CS FOR SENATE BILL NO. 46(RLS)
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION
BY THE SENATE RULES COMMITTEE

Offered:  4/7/95
Referred: Today"s Calendar

Sponsors): SENATORS TAYLOR, Kelly, Pearce, Phillips, Leman
A BILL

FOR AN ACT ENTITLED
"An Act revising the provision of law under which a minor may be charged,
prosecuted, and sentenced as an adult in the district court, and adding to the
list of offenses for which a minor may be prosecuted as an adult in the district
court; amending the criminal jurisdiction of the district court to provide for the
disposition of certain offenses relating to possession, control, or consumption of
alcoholic beverages by a person under 21 years of age and possession of
tobacco by a person under 19 years of age; allowing a person under age 21
to be arrested by a peace officer without a warrant for acts relating to illegl
possession, consumption, or control of alcohol; and amending the penalty
applicable to persons under 21 years ofage who possess, control, or consume

alcoholic beverages."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

SB0046C -1- CSSB 46(RLS)
New Text Underlined (QELETED TEXT BRACKETED] Engrossed

COMMITTOr Q0P
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14
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20
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23
24
25
26
27
28
29
30

31

Section 1 \S n4 is amended by adding a new subsecdon*tig*peird:
) A person who violates (a) of this section is quilty of a violation. Upon
conviction in the district court, the court may impose a fine of not less than S100.

* Sec. 2. AS 04.16.180(a) is amended to read: ¢ -
<TA

S
@ (Efxcegtras provided in AS 04.11.015, AS 04.16.050(h). 04.16.051

[AS 04.16.051], 04.16.200 - 04.16.210, and AS 04.21.065, a person who violates a
provision of this tide or a regulation adopted by the board is guilty, upon conviction,
of a class A misdemeanor. Each violation is a separate offense.
* Sec. 3. AS 12.25.030(b) isamended to read:
th) In addition to the authority granted under (@) of this section, a peace officer
without a warrant may anrest a person when the peace officer has reasonable cause for
believing that the person
(1) has committed a crime under, or violated conditions imposed as pan
of the person®s release before trial on misdemeanor charges brought under
iAH(1)] AS 11.41.270 or AS 11.56.740; or
£B) [@] AS 11.41, AS 11.46.330, or AS 11.61.120, or has

violated an ordinance with elements substantially similar to the elements of a

crime under AS 11.41, AS 11.46.330, or AS 11.61.120, when the victim is a J

spouse or former spouse of the person who committed the crime; a parent,
grandparent, child, or grandchild of the person who committed the crime; a
member of the social unit comprised of those living together in the same
dwelling as the person who committed the crime; or another person who is not
a spouse or former spouse of the person who committed the crime but who
previously lived in a spousal relationship with the person who committed the
crime or is in or has been in a dating, counship, or engagement relationship
with the person who committed the crime; or
(2 has violated AS 04.16.050; however, unless there is lawful
reason for further detention, a person who is under the age of 18 and who has
been arrested for violating AS 04.16.050 shall be cited for the offense and released
to the person®s parent guardian, or legal custodian.

* Sec. 4. AS 22.15.060(a) is amended to read:

CSSB 46(RLS) 2
New Texc Underlined (DELETED TEXT BRACKETED]



Ti< district court has jurisdiction ¢/00

() of the following crimes:
(A) a misdemeanor, unless othe
(B) a violation of an ordinance
(C) a violation of AS 04.16.05f1 or AS 11.76.105:
(@) to provide post-conviction relief under the Alaska Rules of Criminal
Procedure, if the conviction occurred in the district court.
* Sec. 5. AS 47.10.010(b) is amended to read:

() When a minor is accused of violating a statute specified in this
subsection, other tiian [A TRAFFIC STATUTE OR REGULATION, A TRAFFIC
ORDINANCE OR REGULATION OF AN INCORPORATED MUNICIPALITY,

AS 11.76.105 RELATING TO THE POSSESSION OF TOBACCO BY A MINOR, !
A FISH AND GAME STATUTE OR REGULATION UNDER AS 16, OR A PARKS 1
AND RECREATIONAL FACILITIES STATUTE OR REGULATION UNDER
AS 41.21, EXCEPTING] a statute the violation of which is a felonv, [THE
PROCEDURE PRESCRIBED IN] AS 47.10.020 - 47.10.090 and the Alaska
Delinquency Rules do not apply and the [MAY NOT BE FOLLOWED, EXCEPT
THAT A PARENT, GUARDIAN, OR LEGAL CUSTODIAN SHALL BE PRESENT
AT ALL PROCEEDINGS. THE] minor accused of the [AN] offense [SPECIFIED IN |
THIS SUBSECTION] shall be charged, prosecuted, and sentenced in the district court ,
in the same manner as an adult. Ifa minor ischarged, prosecuted, and sentenced *
for an offense under this subsection, the minor"s parent, guardian, or legal
custodian shall be present at all proceedings. The provisions of this subsection
applv when a minor isaccused of violating
C) a traffic statute or regulation, or a traffic ordinance or
regulation of a municipality:
® AS 11.76.105, relating to the possession of tobacco bv a person
under 19 vears of age: J
C3) a fish and game statute or regulation under AS 16;

¢4) a parks and recreational fecilities statute or regulation under

AS 4121,

3- CSSB 46(RLS)
New Texc Underlined [DELETED TEXT BRACKETEDI



5) each of the following statutes relating to alcoholic* bevWupes:
(A) AS 04.16.049. relating to access to licensed bremises:
(B) AS 04.16.050, relating to possession or consumption:
(C) AS 04.16.051, relating to furnishing of alcoholic
beverages: or
D) AS 04.16.060. relating to alcoholic beverage purchases:

and

* Sec. 6. APPLICABILITY. This Act applies (0

effective date of this Act.

CSSB 46(RLS) 4
New Texc Underlined [DELETED TEXT BRACXETED]






JMaslta jifctte jSJlegtslature

Mom t of IRepreSettMlieS state Capitol, Room 120
ii Kadiaias [ ug, Juneau, Alaska99801-1182
House Judiciary Committee (907)465-4990

April 19, 1996

TO: Members of House Judiciary Committee

FROM: Tom~lv/itel”

RE: Fiscal notes for death penalty bills

Attached are incomplete sets of fiscal notes for SB 52 (missing OPA
and updated Public Safety) and HB 481 (missing Public Safety,
Courts) for your review for these bills. The next hearing for these

bills is likely Monday, April 22, 1996, as "bills held from previous
calendars”.



FISCAL NOTE Bi"

No.

§S

STATE OF ALASKA IS) Publish D«ei___

1996 LEGISLATIVE SESSION
revision Dete:  03/25/96 Dect. Affected:  Alaska Court System

Title: Capital Punishment for Murder PU Trial Couns

moonent:

Soonsor: -~ Sens. Taylor, Pearce
Reguestor:  Senate Judiciary COMPONENT SERIAL NO, '68

Excendlturas/Pevenues (Thousands of Dallars)
OPERATNGEXPENDITURES ~ FY97 |  FY® FY % Y
PERSONAL SERVICES 1
TRAVEL 1
CONTRACTUAL
SUPPUES
EQUIPMENT
D & STRUCTURES
GRANTS & CLAIVS
MISCELLANEOUS
TOTAL OPERATING 0.0

mAPTAL DPENDITURES !
mCHINGEINREVENUES ()| | | |

Fund Source (Th jsands of Dollars)

| '002 Feceral Recasts 1
10C3 GF Metch

1004 GE , 00 00 qar

n Receipts

*037 GFIMertial Health 1

| Other
| TOTAL 00 00 00 00

Estimate ot any current year (FY%) cost: S~ None

Positions

Full-Time
Part-Time
Tamoorary

00’ 00 00

[l e S By Y

35
o
Tl
<uv)
S

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OcFlI

n
=

o
o
by Y T TEY el e el B B

00 }

00

CE

FY (2

0C

00

00



._UAL NUT b No.

STATE OF ALASKA BI Hill Version:
1996 LEGISLATIVE SESSION (S) Publish Date: ~ /o0 fl'fC

Revision Date: ~ March 13 199 BI%EJI Affected:  Public Safety

Title:  Capital Punishment tor Murder Alaska State Troopers
Component: Detachments

S00NSOI et OMJilVI
Requestor S Eance & COMPONENT SERIAL NO. 0799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

| OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
IPERSONAL SERVICES

ITRAVEL

ICONTRACTUAL

ISUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING 00 00 00 00 00

CAPTITAL EXPENDITURES

CHANGE IN REVENUESE ()
Revenue Code

FUNDING: (Thousands of Dollars)

11002 Federal Receipts
1003 GF Match

1004 GF .
1005 GF/Program Receipts
11006 GF/MHTIA

Other

ITOTAL 0.0 00 00 0.0 0.0
Estimate of current year (FY 96) impact: S

POSITIONS:

FULL - TIME
PART - TIME
TEMPORYARY

ANALYSIS: (Attach a separate page if necessary.)

This bill will not have afiscal impact on the Division of State “oopers. The impact of this hill on the division is the possibility of
troopers having to attend court proceedings that they do not currently have to attend.

Prepared By: Lt Dan Lowden Phone: 4655505
Division: Alaska State Troopers Date:  March 18 19%
Approved by Commissioner: 'y ‘_ Date

Agency: Ronald L. Otte. Department of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office

mms Page Lof 1



FISCAL NOTE Bill Version: £5SSS/? Szf.T/sn)

STATE OF ALASKA - . i
1996 LEGISLATIVE SESSION (§) Publish Date: 577>/,

ReV|3|on Date. ' Oﬁlce of the Governor
raurmnzrnﬁ'ca ital unshme g% %ectl Operatio

%utgr?&)zrmg an advg Vot gn 0|rns utn?g canit punls ment mponent Gener aﬁg Prfmary Elections

P COMPONENT SERIAL NO. 2

n Revenues Th f Doll
PERAING EXPENQITURES rg e CRECHER™ v me

é%@ﬁ%ﬂm 22

L
TOTAL OPERATING 2.2 0.0 00 00 0.0 00
CAPITAL EXPENDITURES
[CHANGE IN REVENUES ( I

D . Thousands of Dollars
FsgeLrJaFf %Eecemts ( )

I
J gE e ety

Q. 22 00 00 00 00 00

Estimate of any current year (FY%) cost: $ 00
POSITIONS

W §

ANALYSIS:  (Attach a separate page if necessary)

This figure includes the cost of providing information about this issue in the Official Election Pamphlet as
required by AS 15.58, and the programming costs for counting votes cast on the question.

However, only four measures can be printed on a single ballot card. If this measure requires an additional
ballot card, the costs will increase by $53.4.

r Dana LaTour . .
B ?oﬁd by DIE\IITS}O ? %Iecllons P oqg 46537%%
Approved by

Commissioner Lt Governor Fran Ulmer £ Date: 3/7/96

Agency Office of the Lt Govem

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 96fisnot »Is/DBR Page 1 of 1



fiscal note

STATE OF ALASKA BILL NO. SSSB 52
1996 LEGISLATIVE SESSION

Revision Date: B&partment Affected:  Administration

Title: "An Act adthorizing capitar punishmen. U: Public Defender Agency
Component: Public Defender Aaencv
Sponsor: Senator Tavior

Requestor: (SI JUD COMPONENT SERIAL NO. 1631
EXPENDITURES/REVENUES: 9%Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY FY 9 FY00 FY 01 FY 02
PERSONAL SERVICES 7704 10320 1638.7 1638.7 2496.3
TRAVEL 50.0 150.0 250.0 350.0 450.0
CONTRACTUAL 184.8 468.2 896.6 1256.6 1695.6
SUPPLIES 25.0 24.0 33.0 330 40
EQUIPMENT 54.0 180 405 -0- 405

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 10842 1692.2 2853.8 3278.3 47344

CAPITAL EXPENDITURES
| CHANGE IN REVENUES ( )

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match
1004 GF 1084.2 1692.2 2858.8 3278.3 47344

1005 GF/Program Receipts
1037 GF/Mental Health
OTHER

TOTAL 0.0 1084.2 1692.2 2858.8 3218.3 47344

Estimate of any current year (FY 96) cost. $ -0-

POSITIONS:
FULL-TIME 120 16.0 25.0 25.0 380

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
See attached.

Prepared by: John B, Sfalemi. Director Phone: (9071 264-4412
Division: * Public Defencer Agency Date:

roved by Commissioner:  Mark Boyer v
f\Sany: D%partment ofAdministratior?/ Lol ’ Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
Rev: 11/95 Page 1 of 10
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FISCAL NOTE

STATE OF ALASKA BILL NO. _SSSB 52
1996 LEGISLATIVE SESSION

ANALYSIS: (continued)
Introduction

This bill authorizes capital punishment for the crime of Murder in the First Degree if certain attendant aggravating
factors are found to exist and are established by competent evidence. Prosecution is given discretion whether to seek
the death penalty in a given case.

The capital caseload of the Public Defender Agency will be a d'rect function of the number of murder cases prosecuted
in the state combined with prosecutorial decisions to seek the death penalty. As such the Public Defender Agency's
fiscal analysis is premised on projections made by the Department of Law in its fiscal analysis of HB 45. The
Department of Law indicated it prosecuted 17 murder cases in 1994 where the death penalty cjuld have been sought in
that the requisite statutory aggravators were present. Of those 17, ten would likely result in death penalty trials. The
Department of Law concluded that 'hey would gain nine convictions from which the death penalty would be imposed in

SiX cases.

Of the ten cases which are projected to go to trial as capital cases, the Public Defender anticipates being assigned to
seven, with the other three either involving private lawyers or attorneys secured through the Office of Public Advocacy
(where the PD is unable to undertake representation because of legal conflict of interest).

Because the number of murders can vary significantly from year to year, predicting actual numbers of cases is difficult.
It is not difficult, however, to predict a profound fiscal impact for the PD once the death penalty becomes law. The
concept of "super due process”, established by the U.S. Supreme Court as the required standard of practice for
defending death penalty cases, necessitates that highly capable lawyers and support staff (in sufficient numbers) be in

place to handle any and all cases of this nature.

Fiscal Impact

Passage of this death penalty legislation will have an undeniably significant impact on the entire criminal justice
system, including the courts, corrections, prosecution, public counsel services, and other related entities. Death penalty
cases require greater due process safeguards than do non-capital cases. This is obviously a consequence of the severity
and finality ofa death sentence as well as the potential for killing an innocent person by mistake. It must be
understood that the criminal justice system is an imperfect process based on the combination of law and human
judgment. Some percentage of error is a consequence of the American jury system. In non-death cases the system
stands ready to correct those mistakes when and where they become known. An execution following a death penalty
case can never be corrected. It is for these reasons so much care must be taken to defend individuals accused in capital
cases. Providing "super due process" translates into adequate attorney resources, support resources, expert and
consultation monies, funds for appealing death penalty convictions and other attendant expenses. A commonly
accepted estimate for expert witness fees alone in a death penalty case is §60,000.

It is not unusual for a death penalty case to remain in the court system, litigated by the parties, for a period of up to
ten years. This is a result of the extensive appellate work which is routinely done in each death penalty case following
conviction. Following are the procedures which are typically utilized after a trial and sentencing:

1. Motion to modify the death sentence/reconsider before state trial judge;

2. Mandatory appeal of conviction and sentence to Alaska Supreme Court;

3. Writ of certiorari to the United States Supreme Court;

4, Post-conviction relief proceedings in state court;
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% Appeal of unsuccessful post-conviction relief proceedings to the Court of Appeals;

6. Petition for hearing of post-conviction relief proceeding denial to the Alaska Supreme Court;
7. Petition for writ of habeas corpus in Federal District Court;

§. Appeal to the United States Court of Appeals if writ unsuccessful;

9. Rehearing in the United States Court of Appeals;

10. Writ of certiorari to the United States Court of Appeals;

11, Request for clemency/commutation to Executive Branch of government;

12. Emergency stays to the United States Supreme Court prior to execution.

Breakdown of Fiscal Impact

1. Personal Services. Given the complexity and intensity of effort involved in each death penalty trial and penalty
hearing, many states require by statute that a minimum of two defense attorneys take up representation of the accused
in death penalty matters. Both the state District Attorney and the Office of Public Advocacy contemplate such a policy
for their respective agencies. The Public Defender will follow this prudent course, whether established by statute or

internal policy.

Assuming that the Public Defender Agency handles six to seven capital cases per year, death penalty units will be
established in its two largest offices; Anchorage and Fairbanks. A trial team in each of these offices will be established
the first year. The second year an appellate team will be placed in Anchorage. (Please note that unlike the
Department of Law, the Public Defender Agency has no equivalent to the Office of Special Prosecutions and Appeals.)
The appellate team will not be needed until the second year following enactment of the death penalty because it is not
expected that an appeal would be "ripe" until that time. Obviously adequate support staff, to include legal interns
(designated as "Associate Attorneys" under state personnel classification) paralegals, investigators and secretaries, will
be necessary. A second appellate team will be established in Fairbanks in the third year following enactment of capital

punishment.

2. Travel and Contractual. Travel expenses will be necessarily high in that a team approach is being taken by this
agency. These teams will have to travel to locations where the crime occurred and where trial is being held. Travel
expenses are higher in Alaska because of the geography of the state, the lack of surface roads, and the high cost of air
travel and lodging. Costs will be even higher for the considerable out-of-state travel associated with these cases. Once
an individual is convicted of a capital offense, preparation begins for the penalty phase (sentencing hearing). Defense
investigators will travel to locations where the defendant lived, went to school, etc., to interview people and develop
facts for the purpose of vitiating a sentence of execution. If favorable witnesses are located, they will then have to be

subpoenaed for travel to Alaska for the hearing.

Contractual expenditures for expert witnesses will be significant. As the Department of Law pointed out in a 1993
fiscal note related to a death penalty proposal, "recent cost studies of capital trials in other states indicate that expert
witnesses for both the trial and sentencing proceedings cost about $60,000, on the average". This estimate is consistent
with the research by the Public Defender Agency on this issue. In addition there will be expert witness costs for the
appellate work done following trial, conviction and sentence to death. These costs can be as high as the expert witness

fees incurred during trial.
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3. Supplies and Eoumment. These expenses naturally accrue when additional staff are reo.uired. Estimates which
follow are conservative projections without consideration of inflationary factors.

4. Training. Training for lawyers engaged in death penalty work is a critical component for any death penalty defense
unit. Both the prosecution and the defense will avail themselves of national training programs which are conducted on
a yearly basis related to these kinds of cases.

Conclusion

Due to the accrual of cases from year to year, once implementation of the death penalty occurs expenses could greatly
exceed that anticipated in this fiscal analysis. This agency has no control over the trend of homicide crimes nor the
discretion which will be exercised by the prosecution in seeking the death penalty. There is the real likelihood that
additional staff will have to be added to this agency beyond the third year of implementation of the capital crime law.
Simply stated, this cost estimate ve.y well might understate staff/contractual needs. Only several years of experience
'with the death penalty will permit adjustment of projections and fiscal analysis.

Fiscal fmnnct-FV 98
Personal Services (100 Line) *

Anchorage - Trial Team

Attorney V

Salary & Benefits S 889
Attorney IV

Salary & Benefits 83.6
Associate Attorney |

Salary & Benefits 53.8
Paralegal Assistan' Il

Salary & Benefits 52.1
Investigator Il

Salary & Benefits 52.1
Legal Secretary |

Salary & Benefits 37.0
Fairbanks «Trial Team
Attorney V

Salary & Benefits 100.9
Attorney IV

Salary & Benefits 94.7
Associate Attorney |

Salary & Benefits 61.2
Paralegal Assistant Il

Salary & Benefits 53.9
Investigator Il

Salary & Benefits S 539
Legal Secretary |

Salary" & Benefits 38.3

SUBTOTAL S 770.4

*Using FY 96 salary schedule with no increases factored in.
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Travel (200 Line)

Death penalty teams will travel to appropriate venue for all relevant hearings. Travel includes that of staff, witnesses,
expert witnesses, etc. This includes both in-state and out-of-state travel.

SUBTOTAL S 500

Contractual (300 Line)
Expert witness fees $120.0
Additional office space for death
penalty staff in Anchorage and

Fairbanks P.D. offices 30.8
Communications 15.0
Printing 4.0
Depositions 10.0
VVestlaw 5.0
SUBTOTAL $ 1848
Supplies (400 Line)
Office consumables S50
Law library 10.0
New position supplies (one time) 10.0
SUBTOTAL S 250

Equipment (500 Line!
Office furniture and equipment, pc/word
processing, etc. (one time) SUBTOTAL S 540

TOTAL FY 98 $1084.2

Fiscal Imoact-FY 99
(These costs are in addition to FY 98 costs which will be carried over from year to year.)
Personal Services (100 Line!

Anchorage - Appellate Team

Attorney V

Salary & Benefits * $88.9
Attorney IV

Salary & Benefits §3.6
Paralegal Assistant Il

Salary & Benefits $521
Legal Secretary |

Salary & Benefits 37.0

SUBTOTAL $261.6
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Travel (200 Line)
Staff travel, expert travel
and per diem. SUBTOTAL 3100.0

Contractual (300 Line)
Expert witness fees (based on accrual 5240.0
of FY 98 and 99 cases)
Office space for Anchorage

appellate team 114
Training for Death Penalty Appellate Team 4.0
Communications 100
Depositions 5.0
Document production 5.0
Westlaw 80
SUBTOTAL 512834
Sunnlies MOO Line)
Office consumables S 3.0
Law library 20
New position supplies (one time) 4.0
SUBTOTAL $ 90
Eouinment (500 Line)
New position equipment (one time) SUBTOTAL S 180
SUBTOTAL FY 99 S 672.0
FY 98 CONTINUING COSTS 81020.2
TOTAL FY 99 EXPENDITURES $1692.2

Fiscal Imnact-FY 00
(These costs are in addition to FY 98-99 costs which will be carried over from year to year.)
Personal Services (100 Line)

Anchorage
Attorney V (Additional death penalty trial attorney)

Salary & Benefits $88.9
Associate Attorney |

Salary & Benefits 53.8
Legal Secretary |

Salary & Benefits 37.0
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Fairbanks

FISCAL NOTE

Attorney V (Additional death penalty trial attorney)

Salary & Benefits S 100.9
Legal Secretary | (Trial support)
Salary & Benefits 383
Annellate Team (Fairbanks)
Attorney V (Additional lawyer for death penalty appellate work)
Salary & Benefits 100.9
Attorney IV (Additional lawyer for death penalty appellate work)
Salary & Benefits 917
Paralegal Assistant Il
Salary & Benefits 53.9
Legal Secretary | (Appellate support)
Salary & Benefits 333
SUBTOTAL
Travel (200 Line)
Staff travel, expert travel
and per diem. SUBTOTAL
Contractual (300 Line)
Expert witness fees based on trial and
appellate cases for FY 00 S 360.0
Additional office space for new staff 254
Communications 200
Depositions 100
Document production 5.0
Westlaw 80
SUBTOTAL
Supplies (400 Line)
Office consumables S 5.0
New position supplies (one time) 80
SUBTOTAL
Equipment (500 Line)
New position equipment (one time) SUBTOTAL

(SVLEGOWT KP6'7

SUBTOTAL FY 00
FY 99 CONTINUING COSTS

TOTAL FY 00 EXPENDITURES

5606.7

$1000

$428.4

$ 130

S 405
$1188.6
$1670.2
$2858.8

BILL NO. mS55B).2
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Fiscal Imnact-FY 01

(These costs are in addition to FY 93-99-00 costs which will be carried over from year to year.)

Personal Services (100 Line) SUBTOTAL

Travel (200 Line)
Death penalty teams will travel to appropriate
venue for all relevant hearings. Travel includes
that of staff, witnesses, expert witnesses, etc.

SUBTOTAL
Contractual (300 Line)
Expert witness fees, office space,
communications, VVestlaw, etc. SUBTOTAL
Supplies (400 Line)
Office, law library SUBTOTAL

SUBTOTALFY 01

FY 00 CONTINUING COSTS

TOTAL FY 01 EXPENDITURES

Fiscal Impact--FY 02

$100,0

360.0

8.0
S 468.0
§2810.3
§3278.3

(These costs are in addition to FY 98-99 costs which will be carried over from year to year.)

Personal Services (100 Linel

Anchorage - Trial Team
Attorney V

Salary & Benefits
Attorney IV

Salary & Benefits
Associate Attorney |
Salary & Benefits
Paralegal Assistant Il
Salary & Benefits
Investigator Il
Salary & Benefits
Legal Secretary |l
Salary & Benefits

®ILEG951’(.)KP6/8

S 88.9
83.6
53.8
52.1
59.2
39.1

BILL NO. SSSB 52

Pa;e _£



FISCAL NOTE

STATE OF ALASKA BILL NO. SSSB 52
1996 LEGISLATIVE SESSION

Fairbanks
Attorney V (Additional'death oenalty trial attorney)
Salary & Benefits 100.9
Investigator Il
Salary & Benefits 53.9
Legal Secretary | (Trial support)
Salary & Benefits 38.3
Attorney V (Additional lawyer for death penalty appellate work)
Salary & Benefits 100.9
Attorney IV (Additional lawyer for death penalty appellate work)
Salary & Benefits 94.7
Paralegal Assistant Il
Salary & Benefits 53.9
Legal Secretary | (Appellate support)
Salary & Benefits S 383
SUBTOTAL S 857.6
Travel (200 Line)
Staff travel, expert travel
and per diem. SUBTOTAL S 100.0
Contractual (300 Line)
Expert witness fees based on trial and
appellate cases for FY 00 360.0
Additional office space for new staff 30.0
Training for staff 10.0
Communications 200
Depositions 10.0
Document production 5.0
Westlaw/CD Rom 80
SUBTOTAL $ 4430
‘Supplies (400 Line)
Office consumables S 50
New position supplies (one time) 10.0
SUBTOTAL S 150
Equipment (500 Linel
New position equipment (one time) SUBTOTAL S 405
SUBTOTAL FY 02 S1456.1
FY 0L CONTINUING COSTS §3278.3
TOTAL FY 02 EXPENDITURES $4734.4
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BUDGET BACKGROUND

TRAVEL EXPENDITURES:

Round trip fares between the following locations are used as the basis for computing estimated travel by attorneys,
support staff, witnesses and experts: (per diem expenses additional)

Anchorage - Dillingham $ 466 Fairbanks  Fort Yukon $156
Unalaska 1014 Barrow 650
St. Paul 1106 Galena 216
Kodiak 386 Wainwright 530
Cordova 224 Pt. Hope 600
Valdez 200
Bethel 694
Nome 580
Kotzebue 580
Fairbanks 406
Juneau 444
Sitka 470
Ketchikan 588
Seattle 986
Washington, DC 1678
Kenai 130

OFFICE SPACE FOR ADDITIONAL EMPLOYEES:

Attorney V 175s0.ft.  @81.75 = $306/mo. x 12 = §3672/yr.
Attorney IV 175sq.ft.  @S1.75 = $306/mo. x 12 = $3672/yr.
Assoc. Attorney | 122 sq.ft. @ SI.75 = $213/mo. x 12 = $2,556/yr.
Paralegal Il 98sg.ft.  @SI.75 =S171/mo.x 12 = §2052/yr.
Investigator Il 6Ssq. ft.  @$1.75 =5119/mo. x 12 = S14281yr.
Legal Secretary | 98 sq. ft.  @SL.75 =$171/mo.x 12 = $2052/yr.

OFFICE EQUIPMENT FOR ADDITIONAL EMPLOYEES: (one time)

Desk, chairs, table, bookshelves PC/word processing - $4500 each.

=
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Titl

. . . Dngt. Affected: . Corrections
e . . , BRU: _ g&ams
urder in the first dggreeas cl%pnal elony, and establishing...." Component;  Spring Creek

ponsor; nator Taylor

Requester: COMPONENT SERIAL NO. tt 0772
"~ CPERATING BXPEADIToRES 2ty 0 s 7 =T R
PERSONAL SERVICES 6%% 69.4

TRAVEL .
CONTRACTUAL 1,665.0
SUPPLIES

Eg\L‘JIPMENT

D & STRUCTURES
ﬁ@&%k@yg 300 234 2,343.0 2,343.0
TOTAL OPERATING 00 17351 419.4 2:%4%28 213430  2.343.0

| CAPITAL EXPENDITURES 1 1 913501 |

ICHANGE IN REVENUES ( ) 1 1 '‘m 1 1

FUND SOURCE housands of Dollars

1002 Federal Receipts T )
1883 gF Match

1004 GF .
1005 GF/Prﬁ%{ram Receipts
1006 GF/MHTIA

)
1

17351 95544 23430 23430 23430

n
NGir 00 17351 95544 23830 23430 23430
Estimate of any current year (FY96) cost: $ 0.0

POSITIONS

FULL-TIME 0 1 26 2 25 25
PART-TIME
TEMPORARY

ANALYSIS; (Attach a separate page if necessary)
This fiscal mote assumes that the proposed advisory Vote SUcCeeds and leads 0 reinstating capital punishment.

It also assumes that the capital punishment bill proposed will be similar to SS SB 52 version C. If the advisory
vote fails there will be no fiscal impact on the Department of Corrections.

The Dept, of Law estimates six individuals per year would be prosecuted and sentenced to death under this bill.
Experience in states with a death penalty statute indicate that an individual remains on death row for slightly
less than ten years before execution. Using these estimates, the Department of Corrections must plan for a
death row facility capable of holding 60 inmates. Additionally the new facility would need to contain suitable
structure for the execution itself. This bill requires death by intravenous injection administered by a licensed
physician. CONTINUED ON PAGE TWO:

Prepared by:. Jerry_Shriner Phone:  465-4652
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The average age of Alaskan male inmates sentenced for murder in the first degree is 31 years.

It is assumed that each inmate sentenced to death will live until the day of execution or until
age 73 years old; which ever comes first. Thus, it is assumed that each person sentenced to
death will remain in the new death row facility for the rest of their life and no allowances are |
m%detfor appeals, commutations, sentence modifications or other means of sentence
reductions.

The death row facility would have to be built to the highest security standards. The cost of
construction of a maximum security bed is $180,000.00 to $200,000.00. The lower figure is
based on the assumption that the facility would be built adjacent to the Spring Creek
Correctional Center and some infrastructure construction cost savings could be realized.
Construction would need to begml immediately and engineering (E) and design (D) funds have
been included in the contractual line item for FY 98 with construction to begin in FY 99. (tis
expected that these funds would be transferred by RSA to DOT & PF.) E& D costs are
estimated at 15% of the total construction costs.

The Department would be required to construct special facilities in which to administer the
penalty. Special technology and hardware would be required for this portion of the .
construction. The cost of this facility would be in excess of $300,000.00 assuming that it
would be built in conjunction with the death row facility.

CONSTRUCTION COSTS

(60 bed facility X $180,000 per bed) + 300,000.00 = $11,100,000.

.15 E& D X$11,100,000. + $1,665,000. in FY 98

$10,800,000. - $1,665,000. + $9,135,000. in FY 99

The Department of Corrections does no. expect to be required to house prisoners sentenced to
the death penalltcy until FY 00. The only staff necessary in FY 99 would be a facilities manager
to deal with DOC's responsibilities in the planning and eaﬂn phase. _The position is carried on
until completion of the project which is expected to be at the end of FY 99. Actual operation

of the facility would come on line in FY 00, with staff hiring and training to begin in Mid FY 99.
This cost is estimated to be $350,000. CONTINUED ON PAGE THREE:
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Staffing of the facility would require eighteen to twenty correctional officers, and five
administrative and support staff. The average daily cost rate of $107.00 has been used and is
shown in the miscellaneous line simply because the final design will determine the line item cost
break down. Also, no inflation factory has been used, so the further out in time one goes the
less accurate the estimates become. The facility will need to be fully staffed from the date of
opening even though it will not filled with inmates sentenced to death. If overcrowding exists
at that time, as it now does; other high security inmates could be housed there to mitigate the
COSts.

OPERATING COSTS
60 beds x $107.00 per day X 365 days = $2,343,000.00 in FY 00 and beyond
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Rﬁvision Date: 4[\18/96 » , DeBt. Affected: Department of Law
Title: , AN ACtITOVIGITIg, foT-arT ardvisory Vot O e 'Er : o rimina| Division
Esgﬁs%frcapnal pumgt;waetgtr.__ o omponent: ~_ riminal Division
Rbquester:  Hous udictaryCommiee COMPONENT SERIAL NO. 2085
Expenditures/Revsnues (Thousands of Dollars)

FY 97 FY 98 FY 99 FY 00 FY 0L FY 02
PEFEEF)ANXW%E%\%PCEE'SD RS 4810 10055 14629 14629 14629
E%AVEL 24 g 480.5 688.5 605.5 6855
[ QPTFEL\CTUAL 4% g 1,0 5.% 1,572.7 1,484.7 1,466133
%MPMENT 56.0 %4'5 58'.8 88 00
LAND & STRUCTURES
G . CLAl
TOTAL OPERATING 00 12437 26957 37287 35937 35937
CAPITAL EXPENDITURES
ICHANGE IN REVENUES
FUND SOURCE (Thousands of Dollars)
%002 F%dﬁat Fr{]ecemts
1882 & , 12437  2695.7 37287 35937 35937
1005 GH rl(_Jlgrram Receipts
1006 GFMHTIA
i 00 12437 26957 37287 35037 35037
Estimate of any current year (FY96) cost. * 0.0
FE%?.'IT'PII\N/ISE 8.0 17.0 25.0 25.0 25.0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

The Senate Judiciary Committee substitute for SSSB 52 would place an advisory vote before the voters at
the next general election asking whether the legislature should enact a law providing for cafmtal punishment for
murder in the first degree. In the event that the voters respond in the affirmative, and the legislature enacts
capital punishment legislation, there will be significant costs for the Department of Law. These costs have been
noted before in the department's previous analysis of SB 52, when the hill provided for a statutory mechanism
that authorized capital punishment.

A subsequent legislative bill would authorize capital punishment, classify murder in the first degree as a
capital felony, and establish sentencing procedures for capital felonies. The death sentence would not be
imposed unless at least one of several specified aggravating factors was found to exist and the aggravating
factor, or factors, was not outweighed by mitigating factors.

'I& g\r] . ,/2€v
Preloared by: Richard |. Pegues, Drfcidor Phone..  465-3672
Division: Administrative Services n 1128 8 Date:..  4/18/96
Approved by Commissioner. '%ruce M Botelho, Attortrey Generzﬁ_ Date:  4/18/96

Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office
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ANALYSIS CONTINUATION:

In 1994, the department's criminal division had 17 first degree murder cases (that could have been accepted
for prosecution at this level) where aggravating factors were present that would justify the death penalty, had
the bill already been the law. The number of murders committed in Alaska varies somewhat from year-to-year
and, therefore, the assumptions made in this fiscal note are as conservative as possible.

Overview

Capital felony trials would be bifurcated, or held in two parts. The first part would determine innocence
or guilt; the second part would determine whether aggravating factors exist sufficient to justify the death
penalty; whether mitigating factors exist that outweigh the aggravating factors; and whether the defendant
should be sentenced to aterm of imprisonment or to death. Based on 1994's data, where 17 murders having
death penalty aggravators occurred, the department would probably seek the death penalty in ten cases. In the
remaining seven cases, prosecutors would elect to try the cases as noncapital first degree murders for
discretionary reasons, primarily due to the difficulty of obtaining a conviction if the death penalty was included.
As aresult of this preliminary screening, between capital and noncapital charging, the department expects that
nine capital offense convictions will occur each year. Of this latter number, we believe that the death penalty
will be imposed six times each year.

Thus, the department must be prepared to prosecute capital felonies on ten occasions each year, and it
must also be prepared to handle a multi-year appellate review process that will grow at an accumulating rate of
six cases per year. The experience in other states is that capital trials require far more in the way of prosecution
and investigative resources than first degree murder cases that do not include the death penalty.

In its several reviews of capital penalty laws, the United States Supreme Court has repeatedly stated,
"death is different." Consequently, the Supreme Court has required that states accord capital defendants
procedural and substantive protections that go far beyond those required for noncapital defendants. The Court
has, in effect, mandated that capital defendants be accorded "super" due process. The federal courts have
consistently held that capital cases demand special consideration, both at trial and on appellate review, because
of the exceptional and irrevocable nature of the penalty involved.

In order to meet this heightened level of due process, it will be necessary for the state to employ far
greater prosecution resources. Many of the thirty-seven states having a death penalty, for instance, provide
two defense attorneys to capital defendants to insure that the due process safeguards required by the courts are
met. Likewise, the state's prosecution case must also be properly represented. During and prior to the trial
phase, crime scene evidence will have to be examined and presented by highly qualified forensic experts.
Psychiatric experts will also be required during the trial phase, during sentencing proceedings, and during the
appellate review, to rebut and overcome competency and psychiatric defenses to both the substantive-charge
and the capital sentence. Recent cost studies of capital trials in other states indicate that expert witness
expenses for both the trial and sentencing proceedings cost about $60,000, on the average. A lesser, but still
significant cost for experts is also required for appellate reviews.

A sentencing proceeding, or the penalty phase of a capital trial, is categorically different in character,
procedure, and magnitude from any counter part in a noncapital trial, and it accounts for a large part of the
increase in costs. The heightened due process requirements, and the right to effective assistance of counsel,
apply equally to the sentencing phase as they do to the trial phase. At this stage of the proceeding, the defense
may be expected to use many of the socio-psychiatric witnesses employed during the trial phase. Additionally,
the defense may also use the defendant's family, friends, neighbors, co-workers, school personnel, and social
workers as witnesses. The defense’s sentencing phase investigations will involve a complete retrospective
analysis of every positive aspect of the defendant's life from the day of birth to the date o f sentence..
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ANALYSIS CONTINUATION:

The prosecution, on the other hand, must interview each of the defendant's witnesses to rebut mitigation
evidence, and present its own witnesses to prove its aggravating factors. For example, in a California case, 240
persons wore investigated and interviewed as Eotentlal witnesses and 120 were eventually called as witnesses
In a single sentencing proceeding In view of the foregoing, it appears likely that the same level of state
resources, needed for the state's most expensive criminal trials, will also be needed for many of the capital
murder trials. For example, a five-fold increase in |oretr|al motion Eracnce, often involving a State’s supreme
court, has occurred in other states between capital and noncapital first degree murder cases.

Last, post-conviction appellate reviews of death sentences will also require a substantial expenditure of
state resources. Initially, challenges to the law itself can be expected to be taken to the Alaska Supreme Court
on the hasis of both state and federal constitutional due process, equal protection, and cruel and unusual
punishment doctrines. Such challenges should be expected during the first two or three years after the
provisions of the hill go into effect. Otherwise, the bill provides for a straightforward appeals process to the
Alaska Supreme Court, but death sentences will nonetheless result in lengthy and complicated appellate
litigation. This is because of the substantial appellate avenues available to capital defendants in the federal court
system, primarily on claims of due process, competency, and newly discovered evidence. Typically, these cases
move up and down throughout the state and federal court systems, and involve the state superior and supreme
courts, the U.S. Supreme Court, and the U.S. Circuit Court of Appeals, and the U.S. District Court. As a result,
as has heen the experience in every other capital punishment state, it should be expected that many years wil
pass before a death sentence can be carried out. Current information indicates that nationally an average of 9.6
years elapses from the time a death penalty sentence is imposed and the time the sentence is carried out.

Implementation

The Department of Law anticipates that the time from when an offense is committed until a capital felony
trial takes place will be between one and two years after the hill takes effect, although one bifurcated trials may
begin during the first year. Likewise, the post-conviction appellate review process will not commence until
sometime during the second year. For these reasons, the department has developed a multi-year implementation
plan for this fiscal note.

During the first year, it will be necessary to add three attorneys, three paraprofessionals, and two legal
secretaries to handle cagnal felony prosecutions. Although only four bifurcated trials may actually get underway
during the first year, substantial time will be required preparing for trial. This includes advising police
investigators, examining evidence, interviewing witnesses, consulting with psychiatric and forensic experts, and
initiating, respondln?. to, and arguing pretrial motions. Also, preparation work on all 17 capital felonies expected
to occur during the Tirst year must begin as soon as possible after an offense is committed.

The "super" due process re_(iuired by the courts in death penalty cases, and the requirement for a
separate sentencing proceeding, will more than triple the work of the department's staff who handle these
cases, compared with noncapital first degree murder cases. Extraordinary amounts of attorney and
paraprofessional time will be needed to satisfy these minimum, mandatory requirements. As a consequence,
capital felony prosecutions could not readily be undertaken in any of the department's offices, except for
Anchorage and Fairbanks, without prowdm? special prosecution staff on a case-by-case basis. And, even for
Anchorage and Fairbanks, the existing staff would have to be substantially augmented each time a capital
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ANALYSIS CONTINUATION:

felony is handled. All of the Rositions to be added to handle capital trials and post-conviction death sentence
appeals would be located in the department's Office of Special Prosecutions and Appeals, in Anchorage.

~ During the second year, eight or more additional capital felonies are expected to go to trial, and 17 new
capital felony offenses will occur. At this point, it will be necessary to add two attorneys, two
paraprofessionals, and two legal secretaries to help handle the increasing capital felony trial caseload and to help
with the first capital felonr appeal. It will be necessary to establish a capital felonY appeals staff during the
second year, when appeals from the first four trials are expected to being the appellate review process. Initially,
one attorney, one paraprofessional, and one legal secretary will be needed to handle capital felony appeals.

During the third year, the number of hifurcated trials (10) should equal the number of new capital
offenses (after screening), although some compression and overlapping of the caseload will likely occur.
Consequently, it will be necessary to increase the trial staff during the third year, in order to handle the total
annual workload, and to insure against sllpeedy.tnal problems. Post-conviction capital felony appeals will have
reached eight by Year three, and they will continue to increase at the rate of six new cases each year,
thereafter. It will, therefore, be necessary to increase the appeals staff in the third year.

It is not possible to accurately predict the eventual annual costs of a capital felony law beyond its first
three or four years. There are simply too many unknowns. However, the costs that have been predicted are
conservative.  The following factors nave been considered in arriving at these costs.

1) Capital felony due process and hifurcated trial requirements will more than triple the cost and time
spent in prosecuting three first degree murder offenses, at a minimum.

2) The time required for a hifurcated trial will probably vary between two months and six months,
although time lines are completely uncertain, and extremes will most likely be the rule. Serious overlapping and
scheduling conflicts between investigations, trials, and available staff time will undoubtedly occur.

3) Pretrial motion practice will increase dramatically, resulting in additional scheduling problems.

~ 4) Logistics problems will occur at most locations, except Anchorage and Fairbanks, and these problems
will become more severe the smaller and more remote the location.

5) Witness travel and subsistence will be expensive because of the large number of witnesses that will
be required for both the trial and the sentencing phases of capital felony prosecutions, and in many cases this
includes out-of-state travel.

6) St; and per diem will likewise be expensive for trials held outside of Anchorage. Extensive
staff travel e;,, , tse will also be necessary, for trials held at all locations, to interview both prosecution and
defense witnesses who will appear at sentencing proceedings.

7) One of the most complex murder prosecutions ever held in Alaska was the John Kenneth Peel trial.
Because this case involved extraordinary evidence problems, it probably represents costs that are outside the
norm. Due to this and other complications, Peel case costs included two grand jury proceedings and two trials.
But there can be no question that the state will have to provide a nearly comparable effort if it 1s to prevail in
death penalty cases. By comparison, capital felony trials will be held in two parts, necessitate
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considerable expert testimony and depositions, involve two separate sets of witnesses, and require extensive
staff travel. For this reason, the average prosecution costs of a bifurcated capital felony case has been
projected to be nearly $266,000 or less than one-half of the $597,000 cost for the first Peel trial.

8) The cost for appeals is shown only through the fourth year; however, this cost will ultimately orow
enormously. The average length of time between a death sentence conviction and an execution in the United
States is nearly ten years. Consequently, the state will have to provide enough resources to respond to the
appeals of 10 or more capital felony defendants annually, within 10 years. The eventual costs for this extended
timeframe are not within the scope of this fiscal note analysis.

9) Therefore, the following per trial expense estimates have been used to calculate the costs of this fiscal
note.

Capital Felony Trials
- Witness travel and subsistence, $50,000 per case.

- Staff travel and per diem, $7,500 per attorney, $5,000 per paraprofessional,
$3,000 per secretary, per annum.

- Expert witness fees, $60,000 per case.

- Witness fees paid to others, $6,000 per case.

- Deposition/court reporter charges, $20,000 per case.

Death Sentence Appellate Review

- Staff travel, $3,500 per attorney, $2,500 per paraprofessional, per annum.

- Expert witness fees, legal scholars for years two and three only, $30,000, each year.
- Socio-psychiatric experts, $25,000 in years two and three.

- Socio-psychiatric expeas, $50,000 by year four.

- Transcription/r.oua repoaer costs, $30,000 per case.
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FISCAL NOTE

BILL NO. CSSSSB 52 (JUD)

Fiscal Analysis CSSSSB 52 (JUD)
Cost Summary (First Year - FY 98 - Capital Trials)

. ASSOC.
OBJECT Attv V. (2) AtV IV ATTY | PIA I NSSJ. S8
100 - Salaries & Benefits 164.0 JiM S1A 284 2SA
86.6 164.0 105.8 511 36.4 36.4
200 - Travel
Staff Travel & Per Diem 23 15.0 10.0 aqQ 3J2 23
7.5 15.0 10.0 5.0 3.0 3.0
300 * Contractual
Communications, Copy 3.6 7.2 4.8 2.4 2.4 2.4
Office Space Leases 5.6 11.2 11.2 5.6 5.6 5.6
PC Network Maintenance 15 3.0 3.0 15 15 15
WestLsw L2 2A 2.4 1.2 03 ££
11.9 23.8 21.4 10.7 9.5 9.5
400 - Supplies
Office Consumables 1.8 3.6 3.6 1.8 1.2 1.2
Law Library 1.2 2.4 2.4 1.2 0.0 0.0
New Position Supplies JL5 3" ILQ 13 1.5 1.5
4.5 9.0 9.0 4.5 2.7 2.7
500 - Equipment
New Position Equipment 2.5 5.0 5.0 2.5 2.0 2.0
PC/Word Processing 4]) ELO &0 4.0 6.5 6.5
6.5 13.0 13.0 6.5 8.5 8.5
TOTAL  117.0 224.8 59.2 77.8 60.1 60.1
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ANALYSIS CONTINUATION:

Fiscal Analysis CSSSSB 52 (JUD)
Cost Summary (Second and Third Years Additions -
FY 99 and FY 00 - Capital Trials)

Second Year Third Year

(@ Assoc 2 Legal Legal
OBJECT atyv. Attv IV amyi  Secl TOTAL Attv IV P/AIl  Sec |
100 - Salaries & Benefits 87.3 8.0 g s 923  347.9 8.0 511 254
87.3 8.0 105.8 72.8 .347.9 8.0 51.1 36.4

200 -Travel _
Staff Travel & Per Diem 7.5 7.5 10.0 31.0 75 50 33
7.5 7.5 10.0 6.0  31.0 75 5.0 3.0

300 - Contractual
Communications, Copy,

Document Production 3.6 3.6 7.2 4.8  19.2 3.6 3.6 2.4
Office Space Leases 5.6 5.6 11.2 112 33.6 56 5.6 5.6
PC Network Maintenance 1.5 1.5 3.0 3.0 9.0 1.5 15 15
WestLaw 1.2 1.2 2.4 0.0 4.8 12 1.2 0.0

11.9 119 23.8 19.0 666 11.9 11.9 95
400 -Supplies
Office Consumables 1.8 1.8 3.6 2.4 9.6 18 1.8 12
Law Library 1.2 1.2 2.4 0.0 4.8 12 12 00
New Position Supplies 1.5 1.5 3.0 3.0 9.0 1.5 15 15
4.5 4.5 9.0 54 23.4 45 45 27
500 - Equipment
New Position Equipment 2.5 2.5 5.0 4.0 140 25 25 20
PC/Word Processing 4.0 4.0 8.0 13.0 29.0 40 4.0 6,5
6.5 6.5 3.0 17.0  43.0 6.5 6.5 85

TOTAL 117.7 112.4 161.6 120.2 511.9 112.4 79.0 60.1

total

1595
169.5

15.5
15.5

9.6
16.8
4.5
2.4
33.3

4.8
2.4
435

11.7

7.0
14.5
21.5

251.5
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ANALYSIS CONTINUATION:
Fiscal Analysis CSSSSB 52 (JUD)

Cost Summary (Second and Third Years Additions -
FY 99 and FY 00 - Appellate Review Process)

Second Year Third Year
Assoc Legal (2.0) (2) Legal

.OBJECT. AttY V AttY | $xm1 TOTAL Aty iy P/A Sec. | TOTAL
100 « Salaries & Benefits 87.3 52.9 36.4 176.6 164.0 51.1 72.8 2879

87.3 52.9 36.4 176.6 164.0 51.1 72.8 2879
200 - Travel
Staff Travel & Per Diem 23> 03 M 13 23 Q3 03

3.5 2.5 0.0 6.0 7.0 2.5 0.0 9.5

300 - Contractual
Communications, Copy,

Document Production 22.4 22.4 2.4 47.2 44.8 22.4 4.8 72.0
Office Space Leases 5.6 5.6 5.6 16.8 11.2 5.6 11.2 28.0
PC Network Maintenance 1.5 15 15 4.5 3.0 15 3.0 7.5
WestLaw 2.4 2.4 0.0 4.8 4.8 2.4 03 7.2

31.9 31.9 9.5 73.3 63.8 31.9 19.0 1147
400 - Supplies

Office Consumables 1.8 1.8 1.2 4.8 3.6 1.8 2.4 7.8
Law Library 1.2 12 0.0 2.4 2.4 12 0.0 3.6
New Position Supplies 1.5 1.5 15 7.2 3.0 1.5 3.0 11.4
4.5 4.5 2.7 11.7 9.0 4.5 5.4 18.9

500 - Equipment
New Position Equipment 2.5 2.5 2.0 7.0 5.0 2.5 4.0 115
PC/Word Processing 4.0 43D 6.5 14.5 83 4.0 13.C 25.0
6.5 6.5 8.5 21.5 13.0 6.5 17.0 36.5
TOTAL  133.7 98.3 57.1  289.1 256.8 96.5 1142 4675
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1996 LEGISLATIVE SESSION BILL No.  CSSSSB 52 (JUD)
ANALYSIS CONTINUATION:
Cunﬁlijslg?J Analysis CSSSSB 52 EJUD)
ive Implementation Cost by vear

Criminal Felony Trial Appellate Review

Obiect Yogrl  Yea2  Year3 Yeard+ Vhijrl Ysar2 Year3 Yeard+
100 - Personal Services 481.0 828.9 998.4 9984 00 176.6 4645 4645
200 - Travel - Staff 435 745 90.0 900 0.0 6.0 155 155

Travel - Witness 2000  400.0 500.0 5000 0.0 0.0 0.0 0.0
300 - Contractual - Staff 86.8 1534 186.7 186.7 00 733 188.0 188.0

Contractual - Outside Sves 3440  688.0 860.0 8600 00 1750  295.0 230.0
400 - Supplies 324 438 46.5 420 00 117 26.1 18.6
500 - Equipment 56.0 43.0 115 00 00 215 36.5 0.0

TOTAL 12437 22316 27031 26771 00 4641 10256 916.6
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FISCAL NOTE
1996 LEGISLATIVE SESSION BILL NO. CSSSSB 52 (JuD)
ANALYSIS CONTINUATION:
Out-of-Pocket Costs - Capital Felony Trials
Year One (4 cases underway) (FY 98)

Witness travel and subsistence
$50,000 per case X's 4 cases = $200,000

Expert witness fees
$60,000 per case X's 4 cases = $240,000

Witness fees (witnesses of fact)
$6,000 per case X's 4 cases = $24,000

Deposition/court reporter charges
$20,000 pe' case X's 4 cases = $80,000

Year Two (8 cases underway) (FY 99)

Witness travel and subsistence
$50,000 per case X's 8 cases = $400,000

Expert witness fees
$60,000 per case X's 8 cases = $480,000

Witness fees (witnesses of fact)
$6,000 per case X's 8 cases = $48,000

Deposition/court reporter charges

$20,000 per case X's 8 cases = $160,000
Estimate of any current year (FY96) cost: $
Year Three (10 cases underway) (FY 00)

Witness travel and subsistence

$50,000 per case X's 10 cases = $500,000
Expert witness fees

$60,000 per case X's 10 cases = $600,000
Witness fees (witnesses of fact)

$6,000 par case X's 10 cases = $60,000
Deposition/court reporter charges

$20,000 per case X's 1C cases = $200,000
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ANALYSIS CONTINUATION:
Capital Felony Appeals
Year Two (4 cases underway) (FY 99)

Expert witness/legal scholars
to uphold death penalty law
(year two and three only)
$30,000 per year X's 1 =

Expert witness
Socio-psychiatric experts
$25,000 per year X's 1 =

Deposition/court reporter charges
$30,000 per case X's 4 cases =

Year Three (8 cases underway) (FY 00)

Expert witness/legal scholars
to uphold death penalty law
(year two and three only)
$30,000 per year X's 1 =

Expert witness
Socio-psychiatric experts
$25,000 peryear X's 1 =

Deposition/court reporter charges
$30,000 per case X's 8 cases =

Year Four (14 cases underway) (FY 01)
Expert witness
Socio-psychiatric experts
$50,000 peryear X's 1 =

Deposition/court reporter charges
$30,000 per case X's 6 cases =

FISCAL NOTE

BILL NO.

$30,000

$25,000

$120,000

$30,000

$25,000

$240,000

$50,000

$180,000

CSSSSB 52 (JUD)
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