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moratorium. If aJl these conditions are met, the moratorium can last a maximum of four years.A  moratorium on new entrants would not offer a long-term or permanent solution for the guided sport fishery. The only long-term solution the Commission could offer under the current statutes would be a full-scale limited entry program.In evaluating the proposal, a determination must be made as tc whether the guided sport industry could be limited using the existing limited entry statute (AS 16.43). We will review the current limited entry program, and then follow with an examination of the current statute and the feasibility o f using it to limit the guided sport industry.Alaska’s current limited entry program was established by the legislature in 1973 to regulate entry into the commercial fisheries for all fishery resources in the state. The Commission administers the license-type limited entry program in which permits are issued to individuals and are not tied to a particular vessei.The Commission usually studies a fishery carefully before proposing entry limitation regulations to determine if limiting the fishery would serve the following purposes:. . .  to promote the conservation and the sustained yield management of Alaska’s fishery resource and the economic health and stability of commercial fishing in Alaska by regulating and controlling entry into the commercial fisheries . . ,2During the study, the level o f participation, catch, and earnings in a fishery as well as consistency of participation, vessel characteristics, distribution of catch and earnings among participants, changes in effort levels, and the number of operators per vessel are examined. The information sources for these studies will be described later in this report.
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The C F E C  limits a fishery by first establishing a maximum number3 reflecting current participation levels.4 Following the determination of the maximum number,. . . the commission shall adopt regulations for ranking applicants for entry permits according to the degree of hardship which they would suffer by exclusion from the fishery . . . based upon a reasonable balance o f . . . degree of economic dependence upon the fishery . . . and extent of past participation in the fishery.5Because the number o f applicants for a limited entry fishery typically exceeds the maximum number, a priority classification system is necessary to allocate permits among the applicants. The classification system is intended to measure an applicant’s reliance on the fishery and the relative hardship an applicant would suffer if excluded from an initial allocation of a limited entry permit
Statutory Changes Needed to Limit the Guided Sport IndustryA  number of statutory changes would be necessary in order to apply the current limited entry program to the guided sport fishery. The charter industry in Alaska is currently considered a sport rather than a commercial fishing enterprise. Sport fishing has been defined as the taking of or attempting to take for personal use and not for sale or barter, any fresh water, marine, or anadromous fish by hook and line held in the hand, or by hook and line with the line attached to a pole or rod which is held in the hand or closely attended, or by other means defined by the Board of Fisheries.6 Commercial fishing has been defined as the taking, fishing for, or possession of fish, shellfish or other fishery resources with the intent of disposing of them for profit, or by sale, barter, trade, or in commercial channels.7 While sport fishing guides do provide a

3The number of permits which will be issued.4The Alaska Supreme Court in Johns v. State, CFEC, 758 P.2d 1256 (Alaska 1988) stated that the commission should select a maximum number wtu'ch is no less than the highest number of units of gear fished in the four years prior to limitation.5 A S 16.43.2506AS 16.05.940(28)
7AS 16.05.940(5)
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commercial service, that service is not "commercial fishing" as defined by existing state law. The actual user who purchases the services of a guide is a sport fisher.8State statutes and regulations have consistently dealt with sport fishing and guiding as distinct and apart from commercial fishing.9 The current limited entry statutes address only commercial fishing. For example, A S  16.43.010 says in p a r t . . . "by regulating and controlling entry into the commercial fisheries" . . . and in A S  16.43.990(3) "fishery means commercial taking o f a specific fishery resource." A  number of statutory changes would be necessary in order for the existing limited entry program to be applicable to the charter fishery. In addition to amending the limited entry statutes, the definitions of commercial fishing in the C F E C  regulations would need to be changed to accommodate charter fishing operations.A  statutory change would be necessary to allow limited entry permits to be issued to charter operators. The current statute directs the Commission to accept applications for limited entry permits only from holders of gear licenses and interim use permits who have harvested fishery resources commercially.1̂  Because charter operators have not been required to have either gear licenses or interim use permits, the statute would have to be amended in order to issue limited entry permits to charter operators in the guided sport fisheiy.The problem of applying the limited entry program to the charter fishery may be more fundamental than the limits of the current statutory authority, however. Amending the limited entry statutes to include the guided sport or charter fishery might raise constitutiona1 issues.
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8C F E C  memo to Qem ent V. Tillion. "Limitation of Entry for Kenai River Sport Fishing Guides." January 3, 1991.9 Ibid.
l0AS 16.43.260(a)
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Constitutionality o f Limiting Entry for Charter VesselsThe Commission previously addressed constitutional issues in a discussion of establishing a moratorium on the issuance of charter vessel licenses.11 The questions of constitutionality which arose during the license moratorium discussions are likely the relevant issues in limiting entry into the charter boat industry.The Alaska Constitution was specifically amended in 1972 to allow the state to limit entry into fisheries. Article 8, Section 15 states:No exclusive right or special privilege of fishery shall be created or authorized in the natural waters of the State. This section does not restrict the power of the State to limit entry into any fishery for purposes of resource conservation, to prevent economic distress among fishermen and those dependent upon them for a livelihood and to promote the efficient development o f aquaculture in the State.The amendment provided the state with authority to limit entry into "any fishery," but the intent of the amendment was to address commercial fisheries. Any legislation that would tend to place restrictions on the taking o f fish other than that specifically provided for by the amendment would have to be justified.Even if recreational charter vessels could be brought within the constitutional authority for limited entry of commercial fishermen, there still could be a legal challenge. As the A a sk a  Supreme Court stated in Johns v. State, CFEC, 758 P.2d 1256 (A aska 1988):In State v. Ostrosky, 667 P.2d 1184 (A aska 1983), we noted that there is a tension between die limited entry clause of the state constitution and the clauses of the constitution which guarantee open fisheries. We suggested that to be constitutional, a limited entry system should impinge as little as possible on the open fishery clauses consistent with the constitutional purposes of limited entry, namely prevention of economic distress to fishermen and resource conservation. Ostrosky 661 P.2d at 1191.
n C F E C  memo to Rep. Jerry Mackie. "Draft Legislation Establishing a Moratoriumon Issuance of Vessel Licenses for Vessels Used in Charter Service for the Recreational Taking of Fish and Shellfish." March 18, 1992.
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Proposed limited entry for the Kenai River guidesThe Attorney General’s office rejected a Department o f Natural Resources (DNR) regulatory proposal in 1991 to limit the number of fishing guides on the K erri River. The D N R  proposed regulations for a competitive bid and point system which would be used to allocate a reduced number o f guide permits. Points were to be awarded for past participation, number of guide days, other activities that would demonstrate experience as a guide, and the amount of money bid for a guide permit. Every five years all permits would have been reallocated using a similar competitive point system.Je ff Bush, of the Attorney General’s office, rejected D N R ’s proposal because the point system awarded applicants based on their prior experience in the sport guide fishery. The point system gave preference to those people who were already Kenai guides and thereby violated the equal protection rights granted by the constitution. Under D N R ’s broad, statutory authority, the number of permits could be reduced or frozen without violating the constitution by offering guide permits by competitive bid or public auction.12
D ata Necessary for Limiting Entry in the Guided Sport FisheryAssuming the constitutional and statutory problems could be resolved, questions still remain as to the practicality o f limiting the guided sport industry under A S  16.43. Data on past participation is not available for charter operators, an important factor which could add to the cost of limitation.Past participation was mandated by the legislature as one o f the primary means for measuring the qualifications of an applicant for a limited entry permit A n accurate and readily accessible source of data is therefore very important for the efficient implementation of a limited entry program.

12Assistant Attorney General Je ff  Bush based his decision in part on Owischek v. 
State, 763 P.2d 488 (Alaska 1988), in which the Alaska Supreme Court rejected special preference for rise of fish or wildlife "based primarily on use, occupancy and investment, favoring established guides at the expense of new entrants in the market." 
Owischek, 736 P.2d at 496. 6
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The data necessary for determining the maximum number for a limited entry fishery and for assigning points in a priority classification system have been readily available through the statewide fish ticket database and the C F E C  permit and vessel licensing databases. In past fisheries limitations, the C F E C  has occasionally supplemented the existing databases with mail and telephone surveys and interviews.13 The applicants’ income tax records, rer upts (fuel, bait, etc.), log books and business ledgers have been routinely used to verify an applicant’s income dependence and economic investment in a fisher/.Data sources for participation of charter operators are not complete or as readily available as those previously used for commercial fishery limitations. There are several data sources which may be used to identify persons who may have intended to operate a charter vessel: the C F E C  vessel license database, the A D F & G  charter vessel registration file, Coast Guard licensing data and Alaska business license data. A  review of each data source is contained in Appendix 2. However, none o f these data sources verify which licensed and registered vessels actively participated as charter operations.
Problems created by lack of dataThe lack of a readily available and reliable source of information on past participation would create problems if the current limited entry process was used to limit access in the guided sport fishery. The maximum number decision is based on a determination of past participation in the fishery. A  substantial effort would be required to determine the level of participation before a derision could be made to establish a maximum number and limit entry.If the constitutional and statutory provisions were in place to allow limited entry in the guided sport fishery, the Commission may be able to identify potential charter operators by A D F & G  charter registrations, Coast Guard lrsix-pack" licensing records . and business license records from the Department of C o mmerce and Economic Development. These data sources will also only identify persons who may have intended to charter, and may not necessarily represent persons who actually participated as- charter operators.
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13Mail and te.jphone surveys were conducted in the Southeast sablefish longline fisheries in 1986. Additional information was also obtained through a special permit application in the Bristol Bay (Togiak) herring spawn on kelp fishery in 1990.
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The lack of participation data would also create problems in a priority classification or point system for ranking applicants for a limited charter fishery. The additional steps necessary to gather and verify information on charter participants could result in substantial time delays and administrative expense. Without good data on participation, limitation of a charter vessel fleet could be much more expensive than the limitation of a commercial fisheiy.Current C F E C  statutes require that a point system be used for initial allocation of permits and that it be based upon a reasonable balance of the degree of an applicant’s economic dependence upon the fishery and their extent of past participation in the fishery. Points have been awarded in previous priority classification systems for the number of years a person fished and for consistency of participation.Measures of consistency of participation have included +he number of fish or pounds of fish harvested and/or the number o f weeks (or days) with landings in the fishery. In the charter fishery, emphasis on number of trips made or number of clients may be more relevant than pounds of fish harvested and number of landings.Regardless of the variable used to determine consistency of participation, extra effort and expense in the form of interviews, surveys or affidavits would be necessary to document participation as a charter operator. One C F E C  hearing officer estimated that the claims made on every application would have to be verified, and that roughly half of the applicants might request hearings to adjudicate disputed claims.Even if the Commission decided to "grandfather" all previous charter operators into a limited entry fishery, participation data would still be necessary to determine who would be grandfathered in. A n  advantage of the grandfathering approach would be to alleviate hearings to adjudicate additional point claims for economic dependence, availability of alternative occupations and extraordinary circumstances.Point systems have included economic dependence factors to rank applicants. . Income dependence on the fishery and investment in vessel and gear used in the fisheiy have been verified largely through tax records and other documentation provided by the applicant, and not through existing databases such as permit and licensing files or fish ticket files. The evidentiary problems for determining economic dependence in the charter fishery should not be substantially different than those for other limited entry commercial fisheries.
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lim ited Entry in Different Types of Charter OperationsThe current limited entry program awards permits to the gear operator rather than to the vessel owner. In the limitation of the commercial salmon fisheries, most of the gear operators were also the vessel owners. The vessel owner in the guided sport fishery may not always be the operator.A t least three types of charter operations exist in the guided sport fishing industry: the independent owner-operators of single charter vessels, the owners of vessels who lease them to Licensed charter operators, and the owners of fishing lodges specializing in sport fishing charters who may own several to many vessels and hire skippers to run them. The lodge owners may own the charter vessels and gear but may hire operators to skipper their vessels. The A D F & G  estimated that the largest component of the southeastern Alaska charter vessels was the independent owner- operators. Only 50 to 75 of the 401 charter vessels registered in southeastern Alaska in 1991 were owned by fishing lodges.14If a limited entry program were implemented in the guided sport fishery, a statutory change would be necessary to determine who should receive limited entry permits in the different types of charter operations—the vessel owner or the operator (skipper). The lodge owners may feel they deserve the permits because of their substantial investments in the guided sport industry. Focht reviewed the methods used to regulate guided sport fisheries in states other than Alaska in his report on Kenai River guides.15
Market Means to Allocate Fish Am ong Limited FisheriesAs part of his proposal Senator Jones suggested that the number o f sport guides could grow through the exchange of troll permits for guide permits. H e said:

14Gary Sanders, Regional Management Coordinator, A D F & G  Division of Sport Fish, said there are people who register their vessels as charter vessels in southeastern Alaska and then lease them to licensed charter operators. These registrations have increased in anticipation of possible limited entry in the guided sport fishery.15Focht, Rick. 1984. Regulating Commercial Sport Fishing Guides on the Kenai River. Commercial Fisheries Entry Commission Briefing Paper No. 84-7.
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Once the historic allocation is determined, next look at a program whereby the guided sport industry is allowed to grow through the purchase and transferal of transferable power and hand troll licenses. The Board of Fisheries would deal with this transfer of allocation and make decisions according to the new allocations. Some type o f rating would be established to determine the equivalent value of a trolling license. That could be recommended by the entry commission.Senator Jones appears to propose: (1) limited entry for sport guides, (2) a rule that lets people buy one or more troll permits and exchange them for a guide permit, (3) Board of Fisheries conversion of an appropriate amount of quota, in a separate regulatory procedure, when permits are exchanged, (4) and an exchange rate for troll and guide licenses set by the Limited Entry Commission.This is an interesting idea, that uses market forces to make allocation decisions currently made by the Board of Fisheries, but it may be hard to make it work within the context of a license limitation program. This section discusses the current authority for this program, the problems of basing exchange rates on permit market values or king salmon harvests, and the potential for market allocation with transferable individual quotas.
Current authority to allow exchange of entry permits16Subsection A S 16.43.100(12) of the Limited Entry law may give the Commission the power to allow these exchanges. The Commission shall:provide for the transfer and reissuance of entry permits for alternative types of legal gear, in a manner consistent with the purposes of this chapter. . .As noted earlier, the purposes of the chapter are:. . .  to promote the conservation and the sustained yield management of Alaska’s fishery resource and the economic health and stability of commercial fishing in Alaska by regulating and controlling entry into the
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16 This discussion draws on a conversation with Entry C ommission hearing officer Frank Glass but it does not necessarily reflect his views.
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commercial fisheries in the public interest and without unjustdiscrimination.17Subsection A S  16.43.100(12) is not clear. Even if it authorizes permit exchange between fisheries, other parts of the law may need to be changed to allow permit exchanges. The three issues discussed below are (1) the relationship of permit exchange to the purposes of the limited entry law and to the state constitution, (2) the limited entry law’s limit on the number of permits a person may hold, and (3) the problems of coordination between the Board of Fisheries and the Entry Commission.(1) The purposes of the limited entry law and the open fisheries provisions of the state constitution will generally prevent unlimited movement of entry permits between fisheries. The movement of too many permits from one fishery to another might leac to conservation and economic problems in the receiving fishery while the movement o f too many permits out of a fishery might violate the open fisheries provisions of the state constitution.18The optimum numbers article of the limited entry law lets the Entry Commission change the number of permits in a fishery if a change is reeded to meet the purposes of the law or the open fisheries requirements of the constitution.19 A n optimum number determination, or some other type of decision on permit target levels for the two fisheries, may be needed before the Commission could allow a shift of permits from one fishery to another under A S 16.43.100(12). The existing optimum numbers provisions tend to ignore the fact that different fisheries may exploit the same stocks. For this, and other reasons, the current optimum numbers provision may not be applicable to the program envisaged, but the law does not provide any alternative target-setting procedure.
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17A S 16.43.01018 Open fisheries issues have become particularly important as the Alaska Supreme Court has emphasized the tension between the limited entry clause of the state constitution and other clauses which guarantee open fisheries. The Court has indicated that the optimum number provisions of the Limited E ntry law are a way to introduce new permits to a fishery if a small number of permits n  the fishery tends to create an "exclusive fishery-exceeding the constitutional purposes o f limited entry." See the Court’s decision in the Johns v. State, CFEC, 758 P.2d 1256 (Alaska 1988).19 See the Alaska Supreme Court decision in Johns, 1988.
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(2) CuiTent limits on the number of permits a person can hold would also make it hard to use the existing law to cany out permit exchanges between fisheries. Under both of the permit :xchange methods discussed below, a person might have to trade more than one troll permit 'or a guide perm it The Limited Entry law prohibits anyone from owning more than one permit in a fishery. This would have to be changed for a permit exchange program to work.(3) Finally, there may be coordination problems between the Board of Fisheries and the Entry Commission. Under cunent law, the Board of Fisheries allocates fish between gear types independently of actions taken by the Commercial Fisheries Entry Commission. While the Board and Commission would undoubtedly coordinate their actions, there is no guarantee that permit exchanges allowed by the Commission will be validated by Board allocation changes.Under Senator .Tones’ proposal troll permits would be converted into sport guide permits at rates set by the Commercial Fisheries Entry Commission.20 The following two sections discuss some of the complex issues raised by a proposal to convert permits on the basis of either the relative market values of the permits, or of the relative historical harvests of king salmon associated with the permits. Questions are raised about the possibility that people would have weak incentives to convert troll to guide permits, the possibility that lags in information gathering and regulatory processes may cause conversion ratios to lag the market, problems raised because entry permits are large lumpy items and their values may not be multiples of each other, and the possibility that persons moving from one fishery to another may leave persons in the old fishery worse off, or may hurt persons already in the fishery they enter.
Problems with value equivalent exchangeSenator Jones proposes that the Entry Commission determine the rate at which, troll permits could be exchanged for sport guide permits. The Entry Commission might base the exchange rate on relative permit values. For example, if troll permits sold for 340,000, and sport guide permits for $80,000, the Commission might adopt a regulation allowing people to exchange two troll permits for one sport guide permit If one or

20 Senator Jones does not appear to contemplate conversion of sport guide permits into troll permits. Guide to troll permit conversions appear to raise the possibility o f large increases in total fishing power due to the larger amounts of gear fished by trollers. 12



more people did this, the Board of Fisheries might reallocate part of the troll quota to the sport guide fishery. Thus a reallocation of quota from the troll fishery to the guide fishery would be accompanied by purchases of troll permits.21If guide permit prices were higher +han troll permit prices a person seeking to enter the guide fishery would have a choice o f buying a guide permit or of buying the equivalent value of troll permits. While the aggregate permit values may be about the same with either option, the transactions costs may be higher for a person who plans to enter by buying troll permits since he may have to seek out and negotiate the purchase of several permits to get enough permits to become a guide. If  the troll permit prices are greater than the guide permit prices it would be less ex-pensive to buy the guide permit. These results hold for a person with a troll permit who wishes to become a guide as well as for a person without permits who wishes to become a guide, although if someone already has one troll permit the relative disadvantage of becoming a guide by exchanging several less expensive troll permits is reduced.In addition to this question about the incentives of fishermen to exchange permit packages of equal value, there are questions about the Commission’s ability to accurately measure permit prices and set exchange rates. For example, there are lags inherent in the Entry Commission’s permit appraisal and regulation drafting process.The appraisals of the different permits and the transfer ratios set in regulation may lag the market. If  the formal transfer ratios do not accurately reflect actual permit prices there may be times when it is impossible to afford transferring permits from the troll to the guide fishery, and other times when it may be a bargain.Permit "lumpiness" is another important problem. Permits are sold as discrete units, and it may not be possible to match up the values of discrete numbers of the permits of each type very closely. Thus if permits in one fishery were selling for $50,000 and permits in a second fishery for $125,000, it would not be possible to match the permit values up within $25,000. This may be less of a problem in the troll fisheiy where the relatively inexpensive hand troll permits could be used to "make change." However, suppose power troll permits were selling for $45,000, hand troll permits were selling for $8,500 and guide permits were selling for $20,000. Few would want to trade
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21A t the March, 1992, meeting of the Board of Fisheries, Assistant Attorney General Steve White indicated that allocating chinook salmon among different user groups within the sport fishery may exce :d the Board’s authority. A  statutory change may be required to enable the Board to allocate salmon to the guided sport fishery.
13



one power troll permit for one guide permit, and it would not be possible to make an equal value exchange with the hand troll permit?;.Finally, there is an important potential problem with external costs. Fishermen who shift from trolling to guiding can impose costs on fishermen already in the guide fishery or on fishermen left behind in the troll fisheiy. These are called "external costs" since they are imposed on someone besides the decision maker. Consider the following two examples.A  person who exchanges troll permits for a guide permit leaves one common property fishery for another. H e will probably be buying permits from marginal troll fishermen.22 If the Board of Fisheries transfers quota equal to the harvest from these permits in recent years, a relatively small number of pounds will be taken out o f the troll fishery since the permits come from marginal fishermen. This poundage is the new guide’s contribution or "dowry" when he enters the guide fishery. However, his harvest in the common property guide fishery is not limited to the quota he brings. I f  his guide harvest is greater than the quota he brings, he will reduce the average harvest of the people who were already sport guides.Alternatively, the Board of Fisheries might transfer quota equal to the average king salmon harvest per permit in the troll fishery. In this case a fisherman who shifts will probably do so having bought marginal permits, but he will be taking more fish from the troll quota than his permits had been used to catch. The average harvest of the active trollers remaining in the fishery will drop. In each of the cases just discussed, the fisherman imposes a cost on other fishermen when he transfers the permits; in the first case a cost is imposed on people who already have guide permits, in the second case a cost is imposed on the trollers who are left behind.
Problems with king salmon equivalent exchangesThe Entry Commission might base the exchange rate on the relative harvests of troll and guide permits. Suppose power troll permit holders had average harvests of1,000 king salmon and guide permit holders had average harvests of 2,000 king salmon.
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22 A  highliner from the troll fishery may choose to move over to the guide fishery. It is also possible for a highliner in the troll fishery to buy permits from marginal fishermen and use them to trade for a guide perm it H e could then keep and use both permits.
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The Entry Commission might base its exchange rate on these relative salmon harvests and let a person who had two power troll permits exchange them for one sport guide permit. If one or more people did this, the Board of Fisheries might reallocate part of the troll quota to the sport guide fisheiy.This may pose problems because there is no necessary, direct relation between the average pounds of king salmon landed in a fishery and the permit prices tha* prevail in that fishery. One reason is that the permit prices in a fishery reflect the value placed on the permit by a marginal fisherman, that is, by someone who just finds it worth his while to remain in the fishery. However, all other things equal, a marginal fisherman is likely to catch less than the average number of fish. In addition, the demand and cost conditions differ enormously between the troll and sport guide fisheries. This will affect the relative values placed on permits to operate in those fisheries.Suppose troll permit holders caught an average o f 1,000 kings and guides caught an average of 1,000 kings. The Commission might establish a ratio of one troll permit to one guide permit. But the troll permits might sell for $40,000 while the guide permits sold for $80,000. There would be an incentive for lots of trollers to exchange their troll permits for guide permits. In fact persons who were not fishermen at all would have an incentive to buy troll permits so as to exchange them for guide permits. This movement would drive the troll prices up and the guide prices down until both prices were equal or until all the troll permits were gone.On the other hand, if the troll permits cost more than the guide permits, incentives to shift from one fishery to the other would be weak.23 Further, if the permit prices were still $40,000 and $80,000, but if trollers caught an average of 1,000 fish while the guides caught an average of 3,000 fish it would take three troll permits to buy a guide permit. In this case incentives to accumulate troll permits and exchange them for a guide permit would also be weak since it would cost $120,000 to get an $80,000 • sport guide permit.In general, if the ratio of the average troll catch to the average guide catch was less than the ratio of their respective permit prices few would accumulate troll permits
23 Although it is possible that some marginal trollers may be highline guides and may be willing to exchange the reduction in permit values for a higher income stream. For example, an older troller may not be physically capable of continuing to troll. H e may have the fish knowledge and the people skills, however, to be an excellent guide.
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to move into the sport guide fishery. If the ratio of the average troll catch to the average guide catch was greater than the ratio of their respective permit prices, people would accumulate troll permits and use them to buy guide permits because the total cost of the troll permits would be less than the value of the guide permit. This would continue until the permit price ratio equaled the ratio of average harvests or until all the troll permits were gone.
Possible individual quota alternativesTransferable individual fisherman’s quotas might provide an alternative way to achieve market based allocations of king salmon between the two user groups. Under an individual fisherman’s quota program each person in a fisheiy has the right to harvest a given part of the fishery total allowable catch. If the allowable eaten was100,000 king salmon a year, and a person had an individual quota for one percent of the catch, he would be allowed to harvest 1,000 king salmon. If  the quotas were transferable he could charge the size of his harvest by buying more quota or by selling quota. Under an individual quota system the quota would gradually be purchased by the people who could put it to its highest valued use. Trollers who had lower costs per unit o f harvest would gradually buy it from other trollers. If both trollers and guides were allowed tc. buy quota, the quota would gradually be purchased by whoever could put it to its mcst valuable use, no matter whether they were trollers or guides.Market forces would produce an allocation of quota between the two fisheries that put each pound of quota to its highest valued use. This would be accomplished without the Board of Fisheries having to make any allocation decisions between the fleets. Individual quotas are not a cure all, and they raise problems such as the initial, allocation of quota and enforcement Moreover, at this time, the state does not have the statutory authority to develop individual quota programs.
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SummaryLimiting access in the guided sport or charter fishing industry would require substantive revisions of the existing limited entry statutes. Regulatory definitions of sport and comme'ciai fishing would have to be changed to accommodate the charter fishery. Determining the constitutionality of limiting entry into a recreational fishery would be paramount.The administrative burden of limiting entry in a guided sport fishery would be substantial and expensive. The lack of a readily available and reliable data source to identify participants in the charter industry would necessitate a lengthy process of gathering and verifying evidence from all persons claiming to have been a charter operator. Even the simplest method of limitation, "grandfathering" all previous charter operators into the fishery, would require the same degree of verification of past participants, although the need for a complex point system could be eliminated by this approach.Market based reallocations of limited entry permits from one fishery to another are an interesting idea, however they would likely require changes in the limited entry law and the practical problems are those o f estimating and updating the exchange rates while avoiding unbalanced exchanges that penalize one fishery or the other, the "lumpiness" of the permits, and the weakness of the incentive to buy troll permits to enter the guide fishery under some arrangements. Individual quotas for king salmon may be an approach worth further exploration.
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Appendix 1

A l a s k a  S t a t e  L e g i s l a t u r e

PO. Sox V
Juneau. AK 9SHU907 465-4907 Fax 907 465-S9S-.

Senate Resources Committee

March 8, 1992
c « "Commercial Fisheries En0 7  Commission unp  aq .v v v , i s /8800 Glacier Highway, Suite 109 "***Juneau, Alaska 99801-8079 COMMERCIAL FISHERIESDear Comjnissioners: ^ C O M M I S S I O NThe allocation o f King Salmon is an issue now before the Board of Fisheries. I have spoken to commercial trollers and charter boat operators as a result of this issue and SB 397. Individuals from both of these groups have presented the following idea as possibly a partial solution to the current and future allocation problem.I would like to have your researchers investigate the feasibility of this limited entry scenario. Establish the authority of Commercial Fisheries Entry Commission to have jurisdiction over the guided sport fishery. Declare a moratorium on the number of guided sport fishers delineating the different subgroups into specific categories, for example, lodges, charter boats, etc. Then examine a method determining how to allocate licenses based upon the different gear group's historic participation in the fishery.Once the historic allocation is determined, next look at a program whereby the guided sport industry is allowed to grow through the purchase 2nd transferal of transferable power and hand troll licenses. The Board of Fisheries would deal with this transfer of allocation and make decisions according to the new allocations. Some type of rating would be established to determine the equivalent value of a trolling license. That could be recommended by the entry commission.This scenario would assist in solving the over allocation of troll permits and the growing guide industry would have the opportunity to expand if there were a willing seller. I realize this would not apply to areas where there aren't troll fisheries . I do think this might be a solution for southeast Alaska. Please let me know if  you think this is viable and feel free ro offer any refinements to this idea.Sincerely,

Serititor Cl^ydQphes, Chairman Senate Resources Committee
LJ:tco MS0302
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All vessels used in charter service in any area of Alaska for the recreational taking of fish and shellfish are required to have a vessel license. For each vessel licensed, the types of activities (charter, fishing, freezer/canner, or tender/packer) applicable to the vessel are indicated on the license application. The vessel licensing database dates to 1978, although some vessel data may be available back to 1969.2*
A D F & G  charter vessel registrationThe Department of Fish and Game required all charter operations in southeastern Alaska to register yearly beginning in 1982. Prior to that time, some charter vessels registered voluntarily. The A D F & G  registration data2-5 are available from at least 1978, but data from 1978 to 1982 should be considered incomplete.Either the vessel owner or operator may register a charter vessel. A  fishing lodge which operates more than one vessel and/or hires more than one skipper (or guide) may register a list of all vessels and a list o f all licensed operators who are authorized to operate any of the charter vessels.A t the time charter vessel registrations became mandatory, sport fishing from either a commercial hand or power troll vessel was prohibited by regulation unless the vessel was fishing during a salmon derby or in derby waters, or unless the vessel was

Appendix 2

Vessel licenses

24The North Pacific Fisheries Management Council contracted the C F E C  to compile vessel data from A D F & G  files, Coast Guard records and C F E C  data to provide a compendium of the best available vessel data for the years 1969 through 1980.̂ Information provided at the time of vessel registration includes the vessel owner’s name, address, telephone number, residency, date and location o f vessel registration, vessel name and A D F & G  number, vessel port (location of vessel operation), Alaska business license number, the operator’s Coast Guard license number, ownership of commercial salmon troll permits, percent o f vessel use (commercial fishing, charter, etc.), and the percent of time the charter will be used for fishing, hunting, and sightseeing activities. The charter reg,'stration also indicates additional operators and their names, addresses, residency and Coast Guard license numbers.
19



also licensed as a charter vessel. Many trollers began to license their boats as charter vessels, even if they never operated as a charter, so they could use their trolling vessels for sport fishing. The number of charter registrations increased from 139 in 1982 to 317 by 1984 largely due to the increase in commercial trollers registering as charter boats.26 Because of the situation described above, charter registrations during 1982 through 1984 may not accurately represent the number o f true charter operations. The Board of Fisheries addressed the problem in 1985 when it further defined a charter operation by requiring proof of a Coast Guard License and an Alaska business license at the time the vessel was registered for charter. The more stringent license requirements were hoped to discourage trollers from registering as charters for the purpose of being able to sport fish from the same vessel27 Following the Board’s action, the number of charter registrations decreased in 1985 and 1986.Cook Inlet is the only other area o f the state which requires registration of charter vessels. Charter vessel registrations have only been required in Cook Inlet since 1991.

Feasibility o f Lim ited, En try  and Perm it Exchange fo r the Guided Sport Fishery

Coast Guard licenseA ll charter operators are required to have a Coast Guard license. Most charter operators have an Uninspected Passenger Vessel license ("six-pack" license) which' enables then to carry no more than six paying passengers aboard their vessel.
Alaska business licenseAll charter operators are required to purchase an Alaska business license. A t the Board of Fisheries meeting held in March, 1992, in Juneau, the Department of

^ G a ry  Sanders, Regional Management Coordinator, A D F & G  Division of Sport Fish. An Analysis of the Recreational Fishery for Chinook Salmon in Southeast Alaska. Presentation to the Board of Fisheries. March, 1992.27If a commercial troller wishes to use his/her vessel for sport fishing prior to commercial trolling, he/she may specify on the C F E C  vessel license application form an effective date for commercial troll registration. The vessel may not be used for commercial salmon trolling before the effective date, and may not be used for salmon sport fishing after the effective date.



Commerce and Economic Development reported that about 600 persons had checked the standard industrial code for charters (7999) on their business license applications in 1991, almost 200 more than the 401 charter registrations A D F & G  recorded in 1991.Two possible sources for the discrepancy in the number of charters were identified. Some persons who obtained a business license for charter may not have taken the next step and registered their vessel as a charter operation. Some persons may also have included, for tbeir business license, other types of charter activities not identified or recognized by A D F & G .
Charter vessel crew membersCrew members on charter fishing vessels are not required to purchase a crew member license from A D F & G .28 There are currently no public records which identify persons who assisted charter operators.
Log books and reporting requirementsNo state agency, including the Sport Fish Division o f A D F & G , requires any type of log book or reporting requirements for charter operators. A D F & G  has no records of the number o f trips made, number of clients per trip, or earnings per trip. The Coast Guard does not require any reporting or maintenance of log books for "six-pack" license holders and does not specify the type of activity for which the license was issued. A  list of "six-pack" license holders may consist of operators of sightseeing and hunting charters as well as operators o f sport fish charters.In 1992, the Board of Fisheries provided A D F & G  with additional authority to implement a log book program. A  voluntary log book program may be implemented in 1992 to estimate the catch and effort in the charter fleet in southeastern Alaska.The log books may not provide an accurate source of data, however. The charter boat log book may have similar problems inherent with other log book programs. Fishermen may willingly or through imprecise record keeping report inaccurately.Limited entry for the guided sport fishing operations has been a topic of discussion because of the recent controversy over the chinook salmon allocation at the Board of

Feasibility o f Lim ited En try and Perm it Exchange fo r the Guided Sport Fishery

^Kristin Wright, A D F & G  Records and Licensing.21
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Fisheries meeting29 and the rapidly growing charter fleet in southeastern Alaska. Some charter operators may report larger harvests, more trips or more clients m their log books than actually occurred in an attempt to establish a record of participation in anticipation o f limited entry.
Sport fish creel surveysIn southeastern Alaska, A D F & G  conducts in-season creel surveys in the Juneau and Ketchikan areas. In 1992, the creel surveys will be expanded to include Petersburg, Sitka, Wrangell and the Craig/Klawock area. The creel survey targets about 15% of all sport anglers, and should not target unguided sport anglers differently than sport anglers who fished from charter boars. The sport fishing salmon harvest estimated from the creel survey can be compared to the harvest estimated from the log books to assess the accuracy of log book reporting for the fleet as a whole.30 The creel survey would not address the accuracy of individual log books, however, and does not provide any information on the identity of persons or vessels participating in the sport fishery.

Other possible data sourcesData on some charter fishing operations may be available from charter booking agents such as Juneau Sportfishing. Booking agents generally represent multiple charter operations. Gary Sanders of A D F & G  Sport Fish Division said he thought that there was one booking agent for each o f the communities of Juneau, Ketchikan and Sitka.H e thought that about half o f the charter boats operating in Juneau and Sitka worked through booking agents. Although about 25% of all charter boats in southeastern Alaska operated out of Ketchikan last year, only a small number worked through a booking agent

29The Alaska Trollers Association petitioned the Board o f Fisheries to allocate a percentage of the chinook quota established by the U.S./Canada Salmon Treaty to the commercial troll fleet. At its March, 1992, meeting in Juneau, the Board allocated 83% of the chinook quota to the commercial trollers.30Independent sport fishers also participate voluntarily in a log book program for A D F & G .
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The types of data a booking agent might be expected to provide would be information pertinent to their business such as number and dates of trips, number of clients for each trip, and charter fees. Charter operators themselves might be able to provide evidence from their personal and business tax records to document their participation and extent of participation in the charter industry. Charter operators may also be able to provide documentation of liability insurance for their business as further evidence of participation in the fishery.Crew members would have to verify their participation on a charter vessel by providing evidence of contracts with the charter operators and tax records. There are no licensing or registration records that document participation by or licensing of crew members aboard charter vessels.
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H JR  52 THE 12TH CIRCU IT CO URT 0 7  APPE ALS

A laska  b e longs to  the  N in th  C irc u it  C o u r t O f Appeals. The N in th  C irc u it 
encom passes a p o p u la tio n  between 4 0  and  50 m ill io n  people. The C irc u it ’s 
geograph ic o u t la y  cons is ts  o f n in e  s ta te s  and  tw o  te rr ito r ie s : W ash ing ton , 
Idaho. M o n ta n a , Oregon, Nevada, C a lifo rn ia , A rizona , A laska , H aw a ii, Guam  
and  N o rth e rn  M a ria n a  Is lands. The c o u r t  is  s im p ly  too large  to  effective ly 
respond to  th e  needs o f A laska .

The v o lu m in o u s  s ize  o f the  N in th  C irc u it  causes u n a c c e p ta b le  d e la y 9 when 
re n d e rin g  d ec is io ns . C a lifo rn ia  cases a lone rep re sen t over h a lf  o f the N in th  
C irc u it 's  case load. As a  re su lt, m o s t cases m u s t be hea rd  b y  sm a lle r panels 
: f  ju d ge s , w ith  increased  re liance  on  s ta ff  and  s u m m a ry  p rocedures. There 
are over 3 ,2 7 6  co m b in a tio n s  o f p an e ls  th a t  m ay decide cases th a t  involve 
s im ila r  issue s  le a d in g  to  c o n flic tin g  a n d  u n p u b lis h e d  o p in io n s , a nd  lit t le  
co n s is te n cy  in  th e  c o u r t ’s d e te rm in a tio n .

To rem edy th e  s itu a tio n . H JR  52 w o u ld  send a c le a r  m essage  to  C ongress 
th a t d ie  s w if t  and  sure  a d m in is tra t io n  o f  ju s t ic e  is  a r ig h t  th a t sh o u ld  no 
longer be co m p ro m ise d  in  the  N in th  C irc u A  T he  re s o lu tio n  w o u ld  d iv ide  
the c u r re n t c i r c u i t  c o u r t in to  two c o u rts , w ith  one cove ring  th e  s ta tes o f 
A la ska , W a s h in g to n . Id a h o , a n d  M o n ta n a . The N in th  C irc u it  w o u ld  re ta in  
ju r is d ic tio n  over th e  sta tes o f C a lifo rn ia , A rizona , Nevada, and H aw a ii, and 
A m erican  possess ions in  the Pacific.

The A tto rn e y s  G enera l from  a ll five s ta te s  invo lved  in  the  proposed T w e lfth  
C irc u it  have endorsed  the  proposa l.
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September 8, 1995

T h e  H o n o ra b le  O r r in  H u tch , C h a ir  Senate Committee on til* Judiciary 
S en a te  D ir k s cu  O f f i c e  B u ild in g  

W a sh in g to n , D C  20510-6275Dear Senator Hatch:
1 w r ite  th is  letter to  urge passage o f  S . 956, x  hill to  d iv id e  the  N in th  C i r c u i t  C o u r t  o f  
A p p e a ls  in to  tw o  c ir cu its . In  d o in g  so, I note  w ith  pride  And sa tis fa ction  thrt Senators 

S te v e n s  and  M u rk o w sk l h a ve  bo th  jo in e d  as co -sp on sors  o f  th is  im portant legislation.

A la sk a n s  h a ve  lo n g  o b se rv e d  that the  N in th  C ir cu it ,  the  largest in  the  nation  bath in  territory 

and  m em b ersh ip , h as co n ce rn e d  itse lf  p redom inantly  w ith  issues arising  o u t o f  Ca lifo rn ia . 

In d eed , th e  co u r t 's  m em b ersh ip  is h e a v ily  w eighted  to  that state. T h e  co u r t ’s ease filing* are 
la rger than  a n y  o th e r c i r c u i t  in the  co u n try , thus frequen tly  lea d ing  t o  inordinate delay in 
d e c is io n s  im p orta n t to  o u r  stale.

A la sk a n s  h a ve  su ffe red  fr o m  th ese  sho rtcom ing s. F o r  in e n n re , desp ite  the  co u r t’s granting o f  

ex p ed ite d  con sid e ra tio n  in  an  im portan t co s *  in v o lv in g  A la sk a  N a tiv e  subsisten ce  use in  a ca se  
k n o w n  pop u la rly  as the  K a tie  Jo h n  ca se , the  co u rt requ ired  m o re  than thirteen m on ths to 
ren der its d e c is io n  (n o w  b e in g  re co n s id e re d ) after oral argum ent. In  o ther cases, panels o f  the  
co u r t  h a v e  sh o w n  a su rp ris in g  lo ck  o f  understand ing  o f  A la sk a 's  geography  and people. A s  a 

co n se q u e n ce , d e c is io n s  ren d ered  fro m  3au F ra n c is co  h a ve  o ften  caused  unnecessary hardships 
o n  A la sk a n s ,

T h e  c rea tio n  o f  a  T w e l f t h  C i r c u i t  C o u r t  o f  A pp ea ls  en com p a ss in g  the  N orthw estern  sU 'e s  and  

A la s k a  w o u ld  b en e fit  th is  reg to o  b y  p ro v id in g  for speed ier and m o re  co n sis ten t rulings 
ren d ered  b y  ju r is ts  w h o  h a ve  greater fam iliarity w ith  the socia l, geograph ica l, po litica l, and 
e c o n o m ic  life  o f  the reg ion .

S in ce re ly ,

T o n y  K n o w le s  Governor
c c :  T h e  H o n o ra b le  T e d  S teven s, U .S .  S c n i t c

T h e  H o n o ra b le  F ra n k  M u ik o w sk i, U .S .  Senate



A l a s k a  S t a t e  L e g i s l a t u r e R E C E I V E D
OCT 1 6 19S5

A t to r n e y  G o r w a l c  O f f i c e  
Juneau

Qfficul Business 
Fm : (9073 965-3972 Speaker of the House of Representatives

Suie Cipuol luoeau Alaska 99801 
i')07t 965-37:0 
9073965-1689

October 12. 1995
The Honorable Clyde Ballard Speaker of the Washington State HouseFax: 1-360-786-7871Dear Speaker Ballard:We in Alaska will be considering the adoption of a resolution splitting the 9th Circuit Court and creating a Northwest Circuit Court, to be know as the 12th Circuit Court. It is my understanding that your Slate's attorney general will also be offering a similar resolution. Would you please send me a copy of your resolution as soon as it has passed your legislature and I will do likewise.I've enclosed an editorial from The .Anchorage Times. September 15, 1995, that you may find beneficial. I feel this is something we can work together on for our common good.

SPEAKER OF THE HOUSEGP:brgEnclosurecc: Representative Brian Porter, Judiciary Committee ChairmanMr. Bruce Botelho, Alaska Attorney General

Thank you. Sincerely,



A n e lw r W  O a i lv  N e w s  P r i c a y ,  S e u t e m b e r  1 5 . , 9 9 5

T h e  A n c h o r a g e  T i m e s
Publisher BILL I. ALLLN 

"Believing in .Alaskans. putting Alaska first“
Editors DENNIS -HADLEY PAL'L "SKINS WILLIAM I T3SIS 
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Dividing the court

IT MAY NOT yet be a bandwagon, but there is some favorable forward movement toward dividing the 9th U.S. Court of Appeals and creating a now appellate court serving Alaska, Idaho, Montana, Oregon and Washington.The latest to join the rising chorus endorsing the proposal include some powerful political figures — among them the Democratic gov­ernor of Alaska, Tbnv Knowles, and the state's attorney general,Bruce Botelho.Legislation to split the 9th Circuit — the nation's largest, with II more judges than any ocher circuit — is actively under consideration in the U.S. Senate. The bill’s sponsors include Republican Sens.Frank Murkowski and Ted Stevens of Alaska In a letter to Sea Omn Hatch, chairman of the Senate Judiciary Committee, which is holding hearings on the bill. Gov. Knowles said the existing court “has concerned itself predominately with issues <arising out of California” That's not surprising, considering that 55 1percent of all the cases before the cou it  come from California and a majority of the court's 28 active judges are Californians.The court's case filings also are larger than any other appeals court in the country, the governor said, “thus frequently leading to inordinate delay in decisions important to our state.” tMr. Knowles is not the first to complain about this, but adding his voice to those pointing out the drawbacks of the existing over-sized court is important.“For instance.” the governor told Sen. Hatch, “despite the court’s granting of expedited consideration of an important case involving Alaska Native subsistence use in a case known as the Katie John case, the court required 13 months to render its decision i now’ being ,reconsidered) after oral argument. ,“In other cases, panels of the court have shown a surprising lack iof understanding of Alaska’s geography and people. As a conse- tquence, decisions rendered from San Francisco have often caused unnecessary hardships on Alaskans.”Similar concerns were expressed by Mr. Botelho and the top legal officials of the other four states that would be included in a new court.In a letter to Sen. Hatch, the five state attorneys general said the creation of “a Northwest circuit court would mitigate the problems of the unwieldy size of the 9th Circuit."If approved. Alaska. Idaho. Montana. Oregon and Washington would be placed in a new 12th Circuit Court — leaving California. Arizona, Hawaii, Nevada, Guam and the Northern Mariana Islands in the 9th Circuit Dividing overgrown circuit courts is not an unusu­al move. The most recent split came as the 11th Circuit was created ',out of the 5th Circuit ,Creation of a new 12th Circuit is long overdue.
THE ANCHORAGE TIMES, P.O. Box 100040. .Anchorage, AK 99510 Telro
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JUDICIARY COMMITTEE
United States Senate • Senator Orrin Hatch, Chairman

N e w s  R e l e a s e

S e p t e m b e r  1 3 ,  1 9 9 5  C o n t a c t :  J e a n n e  L o p a t t o ,  2 0 2 / 2 2 4 - 5 2 2 5

STATEMENT OP SEN. ORRIN HATCH SENATE JU D IC IA R Y  COMMITTEE HEARING ON THE NINTH CIR CU IT  S P L IT
G o o d  M o r n i n g .  I  a m  p l e a s e d  t o  c h a i r  t h i s  h e a r i n g  o n  w h e t h e r  

t h e  U n i t e d  S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  s h o u l d  
b e  d i v i d e d .  I  a m  a p p r o a c h i n g  t h i s  i s s u e  w i t h  a n  o p e n  m i n d ,  a n d  I  
l o o k  f o r w a r d  t o  t h e  t e s t i m o n y  o n  b o t h  s i d e s  o f  t h i s  i s s u e  t o d a y .  
I t  i s  m y  h o p e  t h a t  t h i s  h e a r i n g  w i l l  i l l u m i n a t e  t w o  q u e s t i o n s :  
f i r s t ,  t h e  e x t e n t  t o  w h i c h  a n y  d i f f i c u l t i e s  m a y  i n  f a c t  e x i s t  i n  
t h e  n i n t h  c i r c u i t  d u e  t o  i t s  s i z e ;  a n d  s e c o n d ,  w h e t h e r  a  s p l i t  
o f  t h e  n i n t h  c i r c u i t  w o u l d  r e m e d y  a n y  p r o b l e m s  t h a t  m a y  b e  
p r e s e n t .

A s  t h e  m a p  w e  h a v e  b e f o r e  u s  d e m o n s t r a t e s ,  t h e  c u r r e n t  
f e d e r a l  j u d i c i a l  s y s t e m  i n c l u d e s  t h i r t e e n  f e d e r a l  j u d i c i a l  
c i r c u i t s :  t h e  e l e v e n  n u m b e r e d  c i r c u i t s ,  t h e  D . C .  C i r c u i t  a n d  t h e  
F e d e r a l  C i r c u i t .  E v e n  a  b r i e f  g l a n c e  c o n f i r m s  t h a t ,  a m o n g  t h o s e  
c i r c u i t s ,  t h e  n i n t h  u n q u e s t i o n a b l y  s t a n d s  a p a r t .

T h e  n i n t h  c i r c u i t  i s  t h e  l a r g e s t  c o u r t  o f  a p p e a l s  b y  a n y  
m e a s u r e .  I t  c o n t a i n s  n i n e  s t a t e s  a n d  t w o  t e r r i t o r i e s  t o t a l i n g  
a p p r o x i m a t e l y  f o u r t e e n  m i l l i o n  s q u a r e  m i l e s ,  a n d  i t  s p r e a d s  f r o m  
A l a s k a  t o  t h e  M e x i c a n  b o r d e r .

O f  a l l  t h e  r e g i o n a l  c o u r t s  o f  a p p e a l s ,  t h e  n i n t h  c i r c u i t  
s e r v e s  t h e  l a r g e s t  p o p u l a t i o n  b y  f a r :  A l m o s t  5 0  m i l l i o n  p e o p l e
f a l l  u n d e r  t h e  g e o g r a p h i c a l  j u r i s d i c t i o n  o f  t h e  n i n t h  c i r c u i t .

T h e  n i n t h  c i r c u i t  a l s o  h a s  2 8  a c t i v e  c o u r t  o f  a p p e a l s  
j u d g e s .  T h e  n e x t  l a r g e s t  c o u r t  o f  a p p e a l s ,  t h e  f i f t h  c i r c u i t ,  
h a s  1 7  a c t i v e  j u d g e s ,  a n d  m o s t  o f  t h e  c i r c u i t s  h a v e  1 2  o r  f e w e r  
c o u r t  o f  a p p e a l s  j u d g e s .

A s  m o s t  o f  t h e  p a r t i c i p a n t s  i n  t o d a y ' s  h e a r i n g  a r e  a w a r e ,  
t h i s  i s  n o t  t h e  f i r s t  t i m e  t h a t  C o n g r e s s  h a s  f a c e d  t h e  q u e s t i o n  
o f  w h e  . h e r  t h i s  l a r g e  c i r c u i t  s h o u l d  b e  s p l i t .  I n  1 9 7 3 ,  t h e  
H r u s k a  C o m m i s s i o n  r e c o m m e n d e d  t h e  s p l i t  o f  t h e  o l d  f i f t h  c i r c u i t  
a n d  a  s p l i t  o f  t h e  n i n t h .  A l t h o u g h  t h e  f i f t h  c i r c u i t  w a s  s p l i t  
i n  1 9 8 1  t o  c r e a t e  t h e  e l e v e n t h  c i r c u i t ,  t h e  n i n t h  c i r c u i t  w a s  n o t  
d i v i d e d .



I n  l i e u  o f  s p l i t t i n g  t h e  n i n t h  c i r c u i t ,  C o n g r e s s  c h o s e  
i n s t e a d  t o  a d d r e s s  t h e  n i n t h  c i r c u i t ' s  a d m i n i s t r a t i v e  
d i f f i c u l t i e s  b y  e n a c t i n g  a  s t a t u t o r y  p r o v i s i o n  t h a t  p e r m i t t e d  t h e  
n i n t h  c i r c u i t  t o  f o r m  a d m i n i s t r a t i v e  u n i t s  a n d  t o  c o n d u c t  g r j  b a n c  
p r o c e e d i n g s  w i t h  f e w e r  t h a n  t h e  f u l l  c o u r t .  N o n e t h e l e s s ,  t h e  
s i z e  o f  t h e  c i r c u i t  c o n t i n u e s  t o  a t t r a c t  a t t e n t i o n ,  a n d  i n  t h e  
l a s t  t e n  y e a r s  s e v e r a l  b i l l s  h a v e  b e e n  i n t r o d u c e d  i n  t h e  S e n a t e  
t h a t  w o u l d  s p l i t  t h e  c i r c u i t .

S o m e  p r o p o n e n t s  o f  a  s p l i t  h a v e  n o t e d  t h a t  t h e  c i r c u i c ' s  
l a r g e  a n d  r a p i d l y  c h a n g i n g  b o d y  o f  c a s e  l a w  h a s  m a d e  i t  d i f f i c u l t  
f o r  d i s t r i c t  c o u r t s ,  p r a c t i t i o n e r s ,  a n d  e v e n  t h e  c o u r t  o f  a p p e a l s  
j u d g e s  t h e m s e l v e s  t o  k e e p  u p  w i t h  t h e  c u r r e n t  l a w  o f  t h e  c i r c u i t .  
O t h e r s  h a v e  r a i s e d  c o n c e r n s  a b o u t  c o l l e g i a l i t y  a m o n g  t h e  j u d g e s  
o f  s u c h  a  l a r g e  c i r c u i t ,  a n d  s t i l l  o t h e r s  h a v e  r e m a r k e d  o n  d e l a y s  
i n  t h e  n i n t h  c i r c u i t .

T h e  s i z e  o f  t h e  c i r c u i t  h a s  a l s o  b o e n  a r g u e d  t o  h a v e  c a u s e d  
a n  i n c r e a s e d  i n c i d e n c e  o f  i n t r a c i r c u i t  s p l i t s  - -  t h a t  i s ,  
c o n f l i c t i n g  d e c i s i o n s  w i t h i n  t h e  n i n t h  c i r c u i t  i t s e l f .  W h e t h e r  
s u c h  c o n f l i c t s  o c c u r  i n  t h e  n i n t h  c i r c u i t  a t  a  h i g h e r  r a t e  t h a n  
i n  o t h e r  c i r c u i t s  r a i s e s  s e r i o u s  i s s u e s  o f  j u d i c i a l  e f f i c i e n c y  
a n d  l e g a l  s t a b i l i t y .  U n c e r t a i n t y  i n  c i r c u i t  l a w  n o t  o n l y  
p r e s e n t s  d i f f i c u l t i e s  f o r  d i s t r i c t  j u d g e s  a n d  l e g a l  p r a c t i t i o n e r s  
b u t  a l s o  i m p o s e s  c o s t s  o n  p r i v a t e  p a r t i e s  w h o  a r e  t r y i n g  t o  
c o n f o r m  t h e i r  c o n d u c t  t o  c i r c u i t  l a w  a n d  a v o i d  l i t i g a t i o n .

O n  t h e  o t h e r  h a n d ,  m a n y  i n  t h e  n i n t h  c i r c u i t  e m p h a s i z e  t h a t  
t h e  c i r c u i t  h a s  m a d e  s i g n i f i c a n t  s t r i d e s  i n  d e a l i n g  w i t h  i t s  
g r e a t  s i z e  t h r o u g h  a  n u m b e r  o f  a d m i n i s t r a t i v e  i n n o v a t i o n s .  I  a m  
e a g e r  t o  h e a r  a b o u t  t h e  n i n t h  c i r c u i t ' s  e x p e r i e n c e  i n  d e a l i n g  
w i t h  i t s  h e a v y  c a s e l o a d .

A n d  o f  '  - g r  s p l i t t i n g  t h e  c i r c u i t  r a i s e s  i t s  o w n ,  e q u a l l y  
s e r i o u s  i s s u .  s  c o m m i t t e e  m u s t  a l s o  c o n s i d e r ,  f o r  e x a m p l e ,
w h e t h e r  c r e a t e J t f t e r  c i r c u i t  w o u l d  i n c r e a s e  c o n f l i c t s  b e t w e e n  
t h e  c i r c u i t s .  We m u s t  e x a m i n e  w h e t h e r  a  s p l i t  w o u l d  n e e d l e s s l y  
d i l u t e  t h e  f e d e r a l i z i n g  f u n c t i o n  o f  t h e  c o u r t s  o f  a p p e a l s ,  o r  
w o u l d  l e a d  u s  d o w n  a  s l i p p e r y  s l o p e  t o  t h e  u n e n d i n g  b a l k a n i z a t i o n  
o f  t h e  c i r c u i t s .  F i n a l l y ,  w e  m u s t  c o n s i d e r  w h e t h e r  s p l i t t i n g  t h e  
n i n t h  c i r c u i t  w i t h o u t  i n c r e a s i n g  j u d g e s h i p s  w o u l d  a l l e v i a t e  
b u r d e n s  c r e a t e d  b y  g r o w i n g  c a s e l o a d s .

I  t h a n k  o u r  d i s t i n g u i s h e d  w i t n e s s e s  f o r  t a k i n g  t h e  t i m e  t o  
t e s t i f y  b e f o r e  t h e  c o m m i t t e e  t o d a y ,  a n d  I  r e m i n d  w i t n e s s e s  t h a t  
i n  t h e  i n t e r e s t s  o f  t i m e  t h e y  s h o u l d  k e e p  t h e i r  o p e n i n g  r e m a r k s  
t o  f i v e  m i n u t e s . #####



Testimony o f John  M cK a y  
Senate Jud ic ia ry  Committee 

Hearing on the 9th C irc u it  Reorganization

T h e  p ro p o sa l to  d iv id e  the 9 th  C i r c u i t ,  w h ic h  is b e in g  o f fe r e d  fo r  th e  fo u r th  

t im e , has r e c e iv e d  co n s id e r a b le  su p p o rt o v e r  th e  yea rs . A s  e a r ly  as 1973 , the  C o n g r e s s io n a l  

C o m m is s io n  o n  th e  R e v is io n  o f  the  F e d e ra l C o u r t  A p p e lla te  S y s te m  r e co m m e n d e d  tha t the  

9 th  C i r c u i t  be  d iv id e d .  P re v io u s  e ffo r ts  to  d iv id e  the  9 th  C i r c u i t  has e a rn e d  the  s u p p o r t  o f  

a tto rn e y s  and  ju d g e s  in  the  9 th  C i r c u i t ,  the  A m e r i c a n  B a r  A s s o c ia t io n ,  the  W a s h in g to n  S ta te  

B a r  A s s o c ia t io n ,  a tto rn e y s  g en e ra l o f  the w e s te rn  sta tes, the  D e p a r tm e n t  o f  J u s t i c e ,  a n d  the  

fo r m e r  C h i e f  J u s t i c e  o f  the  U n ite d  S ta tes  S u p r e m e  C o u r t ,  W a rr e n  E .  B e rg e r .

I  a m  h e re  tod a y  to  te s tify  n o t o n ly  as to  m y  o w n  e x p e r ie n ce  as a l it ig a to r  in  

th e  9 th  C i r c u i t ,  b u t  a lso  to  p re se n t  the p o s it io n  o f  the  W a s h in g to n  S ta te  B a r  A s s o c ia t io n  o n  

th is  p ro p o se d  le g is la tio n . T h e  W a s h in g to n  B a r  A s s o c ia t io n ,  as it has in  th e  past, r e n e w s  its 

s u p p o r t  f o r  th e  9 th  C i r c u i t  reo rg a n iza tio n , and e n d o rse s  S .  9 56 .

T h e r e  a re  c u r r e n t ly  45 m il l io n  re s id e n ts  l iv in g  w ith in  th e  9 th  C i r c u i t .  T h i s  

rep re sen ts  60%  m o r e  th a n  is s e r v e d  b y  the  n ex t la rg es t c i r c u i t .  W o r s e , ' t h e  p o p u la t io n  in  the  

sta tes an d  te r r ito r ie s  tha t c o m p r is e  the 9 th  C i r c u i t  is th e  fa stest g ro w in g  in  th e  n a tio n . 

G e o g r a p h ica l ly ,  it is h u g e . T h e  9 th  C i r c u i t  s tr e tch e s  f r o m  A la sk a  to  M e x i c o ,  a n d  f r o m  

M o n ta n a  to  H a w a i i ,  G u a m  an d  th e  N o r th e rn  M a r ia n a s . O n e  co m m e n ta to r  r e m in d s  u s  tha t, 

as a land  m a ss , th e  9 th  C i r c u i t  is co m p a ra b le  to  a ll o f  W e s te r n  E u r o p e .

T h e  s h e e r  s ize  o f  the  C o u r t ’s ju r is d ic t io n  re su lts  in  o b v io u s  a n d  n o t - s o -o b v io u s  

p ro b le m s . I t  is  e x p e n s iv e  a n d  t im e - co n s u m in g  f o r  the  ju d g e s  to  tra ve l th r o u g h o u t  th e  

C i r c u i t ,  e x p e n d in g  t im e  a n d  m o n e y  w h ic h  c o u ld  b e  b e tte r  sp e n t r e d u c in g  th e  C o u r t ’s g r o w in g  

ca s e lo a d . A ls o ,  it  is  d i f f i c u l t  f o r  a ju d g e  to  u n d e rs ta n d  s u c h  a la rge c o m m u n i t y .  O u r  o w n  

Ju d g e  E u g e n e  W r ig h t  te s t if ie d  to  C o n g r e s s  o n  th is  s u b je c t ,  " Judges w h o s e  b a ck g r o u n d  a n d  

e x p e r ie n ce  lie  in  p la ce s  a th o u sa n d  m ile s  fr o m  a  g iv e n  C o u r t  a re  u n lik e ly  to  h a v e  a fu l l  

a p p re c ia t io n  o f  r e g io n a l a sp e cts  o f  an  issu e , e v e n  i f  they  a re  aw are  o f  t h e m ." (H e a r in g s  o n  

S .  1156 B e fo r e  th e  S u b c o m m it te e  o n  C o u r ts  o f  th e  S e n a te  Ju d ic ia ry  C o m m it t e e ,  9 8 th  

C o n g r e s s ,  2 n d  S e s s io n  (1 9 8 4 ),  a t p . 1 9 .)

T h e  9 th  C i r c u i t  is n o t  o n ly  the  la rg es t c i r c u i t  in  the  c o u n t r y ,  it  is  o n e  o f  the  

s lo w e s t. T h e  C o u r ’s 1994 ca se lo a d , v ie w e d  o n  a p e r  ju d g e  o r  p e r  p a n e l b a s is , is a v e ra g e  

w h e n  co m p a r e d  w i th  th e  o th e r  C i r c u i t s .  Y e t  a co m p a r is o n  o f  the  1994  d is p o s i t io n  t im e  

( f i l in g  n o t ic e  o f  a p p e a l to  fin a l d is p o s it io n )  re vea ls  that, b u t  fo r  the  11 th  C i r c u i t ,  th e  9 th  

C i r c u i t  is the  s lo w e s t  in  the  c o u n t r y . T w o  c i r c u i t s ,  the  3 rd  a n d  the  8 th , a re  n e a r ly  t w i c e  as 

fa s t as the  9 th  C i r c u i t .

In te re s t in g ly ,  th e  9 th  C i r c u i t ’s E x e c u t iv e  O f f i c e  r e ce n t ly  a sse rted  tha t th e  

C o u r t  "is fu n c t i c  v n g  w e l l  an d  has d e v ise d  in n o v a tiv e  w a y s  o f  m a n a g in g  its c a s e lo a d  tha t are



models for other circuits.'' (Position Paper. Executive Summary.) The 9th Circuit’s own statistics, however, show that despite its average caseload, it is unable to dispose of its cases in a timely manner.Another reason why the 9th Circuit should be divided is the continuing problem of inconsistent adings from the different panels. This has resulted in a growing body of unpublished opinions which give no reliable guide and leave the impression that 
stare decisis has perished as a guiding principle in the 9th Circuit. This problem has been discussed for many years, but will never be resolved until the Court size is reduced. Judge Wright has noted that(S]orae of the judges on the 9th Circuit are now no longer able to remain current with the law of the Circuit as it develops. [Because of] the volume of . . .  printed material, judges are obliged to rely upon law clerics, staff attorneys, librarians, and the eternal hope that their opinions do not stray too far from the current law of the Circuit.(Hearings, at p. 17.) One would also suspect that coilegiality, a critical element in a successful court, is much harder to maintain when there are 28 judges spread out over so many states.

*This same problem in the Southeast was successfully addressed in 1980 when the 5th Circuit (originally encompassing Texas, Louisiana, Mississippi, Alabama, Georgia and Florida) was divided into two circuits with the new, smaller 5th Circuit now including Texas, Louisiana, and Mississippi. Fifth Circuit Chief Judge George Clark reported to Congress on its success:The principal benefit gained remains that judges, lawyers, and litigants can better cope with a smaller, more predictable universe of case law. Effective conduct and management of litigation requires mastery of the corpus juris. Circuit judges must know its status on a daily basis to keep the law consistent.(Hearing, at p .96.) Judge Clark also observed that "the law of the circuit would be more consistent if all of the judges charged with making the law participated in the en banc court." (Hearing, at p.90.) Such a device is not a viable solution for our 28-member 9th Circuit Court. Judge Clark’s comments help us understand why the U .S . Judicial Conference found that any more than 15 judges in any circuit is an unworkable situation.Since 1989, when the Washington Bar Association discussed the problems of the 9th Circuit and voted to support division of the circuit, only one thing has changed -  size. The problems have only grown larger. Those who did not want division concede that eventually size will require division. They just say, "Not now!"On behalf of the Washington Bar Association, and on my own behalf. I urge this subcommittee to act quickly and favorably on this legislation.
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C h a p t e r  F i v e

C O N G R E S S  D E C L IN E S  T O  D IV ID E  
T H E  N IN T H  C IR C U IT

A. IN T R O D U C T IO N

As this Chapter was being written in m id-1993, legal commen­
tators were speculating that the 103d Congress would revisit the 
issue whether to divide the Ninth Circuit in earnest, if the Judicial 
Conference o f the United States accepted a pending recommenda­
tion that ten additional judgeships be added to that bench that now
numbers twenty-eight judges.1 
likelihood o f a division goes back

1. Back in 1990, the Judicial Confer­
ence decided to oppose setting any abso­
lute maximum on the num ber of article 
III judges. In March of 1993. the Con­
ference deferred action on a committee 
recommendation and a request from the 
N inth Circuit for an additional ten- 
judgeships until th e  completion of the 
Report of the Long-Range Planning 
Committee on the size of the whole fed­
eral judiciary. Steve Albert, C o n g r e s s  

W e i g h s  P l a n  t o  D i v i d e  t h e  9 t h  C i r c u i t ,  

Legal Times. Feb. I. 1993, a t 12: Steve 
Albert. 9 t h  C i r c u i t  R e t h i n k s  I t s  B i d  f o r  

1 0  M o r e  J u d g e s .  Legal Times. Aug. 16. 
1993. a t 11: M arcia Coyle. S o m e  J u d g e s  

S e e k  C a p  o n  R a n k s ,  N at’l L J ., May 31, 
1993, at 9. At the Septem ber 1993 
meeting, the Judicial Conference, by a 
close vote, rejected a proposal to call on 
Congress to limit the federal judiciary to 
1.000 judges. The Conference did reaf-

But such speculation about the 
nearly fifty years. What is more

firm, however, the judicial branch’s com ­
m itm ent to the principle of limited fed­
eral courts staffed by the necessary 
num ber of judges to perform its role

The last Congress ra ther obliquely 
considered a bill to divide the N inth 
Circuit. S. 1686. I02d Cong., 1st Sess 
11991). That bill, introduced during the 
last Congress by Senator Slade Gorton, 
would have divided the current N inin 
Circuit into the two circuits: a new 
Twelfth Circuit, comprised of Alaska 
Idaho. Montana. Oregon, and Washing- 
ton: and a new Ninth Circuit made up 
of the remaining states of Arizona. C ali­
fornia. Hawaii. Nevada. Guam, and ere 
N orthern M ariana Islands. The bill was 
referred to the senate Judiciary Comm it­
tee in August of 1991. S e e  137 Cong 
Rec. S12.182 (daily ed. Aug. 2. 1991 
However, no further action was taken 
on the bill.

7 4



Sec. A INTRODUCTION 75
important, fo r present purposes, than the likelihood that such a bill 
might be introduced is to understand the debate over dividing the 
Ninth Circuit within the larger context o f the how Congress might 
respond to the problems o f the United States Courts o f Appeals.

In  March o f 1990. extensive hearings were held on S. 948. a bill 
introduced in the 101st Congress to accomplish the division o f the 
Ninth C ircu it/ Because that bill went quite fa r alor.g in the 
legislative process and was fu lly considered, this Chapter w ill focus 
on those 1990 hearings and debates in the Senate/ That legislative 
consideration represents the most recent and most thorough con­
gressional evaluation o f the problems facing the largest judicial 
circuit and, indirectly, sheds some light on current congressional 
thinking about the entire intermediate level o f the federal courts, 
particu larly the problems o f the large circuits.'

2. S. 948. 101st Cong.. 1st Sess. 
<1989>. S e t  g e n e r a l l y  H e a r i n g  o n  S  9 4 8  

B e f o r e  t h e  S u b c o m m  o n  C o u r t s  a n d  A d ­

m i n .  P r a c t i c e  o I  t h e  S e n a t e  C o m m ,  o n  t h e  

J u d i c i a r y .  lO lst Cong.. 2d Sess. 119901. 
S. 948 was introduced in May of 1989 by 
Senator Slade G orton and was referred 
to the Judiciary  Committee See 135 
Cong. Rec. S5026 'daily ed. May 9.
1989). On March 6. 1990. the Subcom­
m ittee on C ourts and Administrative 
Practice began and concluded heanngs 
on the bill. S e e  136 Cong. Rec. D211 
•daily ed. Mar. 6. 1990).

3. T he  101st Congress also consid­
ered a related  bill. H.R. 4900. which 
would have divided the N inth  Circuit 
but which proposed to reassign the 
states and  territo ries differently to cre­
ate a new N inth Circuit composed of 
Arizona. California. Nevada. Hawaii. 
Guam, and the N orthern M arina Is­
lands. and  a new Twelfth Circuit com­
posed of Alaska. Idaho. M ontana. Ore­
gon and W ashington. H R. 4900. 101st 
Cong., 2d Sess, 119901. The House bill 
was referred to committee and a hearing 
woa h r |J  before the Committee on the 
Jud iciary 's Subcomm ittee on Courts. In­
tellectual Property, and the Admimstr i- 
tton of Ju stice  on Ju n e  13. 1990. 136 
Cong. Rec D730 'daily ed Ju n e  13.

1990) Such differences over possible 
realignm ents have th e  potential to take 
away significantly from the momentum 
to divide, as was tru e  during  the pro­
tracted congressional consideration of 
dividing the Fifth Circuit. B u t  s e e  s u p r a  

note 1 'la te r  S enate proposal followed 
the division in H.R. 49001.

The pr-mary em phasis here  will be on 
the Senate version because th a t debate 
was more developed and because the 
argum ents in the House o f R epresenta­
tives for and against division follow 
along the same lines .See 136 Cong. 
Rec. E1700-01 'daily  ed. May 24. 19901 
• sta tem ents of Reps. M orrison and 
Craigi 'WESTLAW fi 136 c r  e l7 0 0  I. 
For the most part, the argum ents pro 
and con division do not vary from bill to 
bill. S e e  g e n e r a l l y  Position Paper P re­
pared by the C ircuit Executive. U.S. 
C ourt o f Appeals for the N in th  Circuit

1991).

4. This account has been adapted, 
with permission, from: Thomus E. Bak­
er. O n  R e d r a w i n g  C i r c u i t  B o u n d a r i e s —  

W h y  t h e  P r o p o s a l  t o  D i v i d e  t h e  U n i t e d  

S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  

C i r c u i t  i s  N o t  S u c h  a  G o o d  I d e a .  22 
A m  St L J  917 '19901 'WESTLAW- 
AZSLJ database. ci<22 - 5  917)1Piixxvngjut'ct- •



76 DECLINES T O  DIVIDE N I N T H  CIRCUIT Ch. 5

B. TH E  H IST O R IC A L  B O U N D A R Y  
O F T H E  N IN T H  C IR C U IT

In  C h ap te r O ne, th e  h is to ry  o f th e  U n ited  S ta te s  C o u rts  of 
A ppeals an d  th e ir  b o u n d a ry  lines w ere  described  a t  som e length . 
T h a t detail will n o t be re h e a rse d  he re , except b riefly  to  recall the  
legislative m ap d ra w in g  o f th e  federa l c ircu its  in  th e  w estern  
S ta tes. In 1855, C a lifo rn ia  w as c o n s titu te d  as a s e p a ra te  c i r c u i t5 
and  along w ith  O regon  w as re c o n s titu te d  a s  th e  T e n th  C ircu it in 
1863.* N evada w as ad d ed  to  th e  T e n th  C ircu it in  1865.T In l8 6 6 , 
C ongress again  re a rra n g e d  th e  c ircu its , rea lig n in g  th e  S ta te s  to  
d raw  n ine c ircu its .8 T h is  leg is la tio n  g ro u p ed  C aliforn ia , N evada, 
an d  O regon in a th e n  n ew ly -n u m b ered  N in th  c irc u it to  w hich 
M ontana, Idaho, a n d  W ash in g to n  soon  w ere  added.* T h e  lan d m ark  
E v arts  Act, passed  in  1891, c re a te d  a  new  c o u rt— th e  c ircu it co u rt 
o f appeals— for each  o f  th e  n in e  c ircu its , inc lu d in g  th e  N in th  
Jud ic ia l C ircu it.1* A ro u n d  th e  tim e  th a t  C ongress abolished  the  
an ach ro n istic  c ircu it c o u rts , th e  m o d ern  N in th  C ircu it took 
shape A laska, A rizona, H aw aii, a n d  ev en tu a lly  G u am  w ere ad d ­
ed .11 Finally , in  1948, th e  Ju d ic ia l Code officially ren am ed  all the  
circu it co u rts  of ap p ea ls  an d  th e  w e s te rn m o st in te rm e d ia te  co u rt 
form ally becam e th e  U n ited  S ta te s  C o u rt o f  A ppeals for th e  N in th  
C ircu it.1,1

Even th is  ab b rev ia ted  su m m a ry  o f  th e  experience in  th e  w est­
e rn  S ta tes  d e m o n s tra te s  a  p a ss in g  e ra  o f  congressional w illingness 
to  redraw  c ircu it b o u n d a rie s  a n d  to  rea ss ig n  S ta te s  to  ex is tin g  o r 
new ly-created  circu its . V iew ed h isto rica lly , th e se  in c id en ts  o f  re­
d raw ing  describe a n  e a r lie r  ev an escen ce  to  th e  b o u n d a ry  lines. 
Viewed functionally , th e se  in c id e n ts  a re  b e s t exp la ined  as  p ast5. Act of Mar. 2. 1855, ch. 142, 10 11. Set Act of Mar. 3. 1911. ch. 231.Stat. 631. 38 Stat. 1087.

°f Maf' 3' 1863’ °h' l0°' 12 i2‘ Hawmi WM lncluded ln the, .• V U .1 . i. . .  . Ninth Circuit by the Act of Mar. 3. 1911.
a, , sin ch- 23L 36 StaL 1087- ll3l< Anz°na‘ ' ,  , , , . . .  waa included in the Ninth Circuit by the. y Act of Feb. 28. 1929. ch. 363. 45 Stat.„  . . .  . 1346. Alaska district court decisionsMontana was added to the were ma<je rev)ewab|e ;n the Ninth Cir-5":?nto«yc K -  cu« by ‘ he Art of Feb. 13. 1925. ch. 229.

1 ^  J  ? r  43 St* ‘ - 936 Guam was added to thewas added to the Ninth Circuit bv the *,■ , .. . . e n . , ,Act of Feb 22. 1889. ch. 180, 5 2. 25 • J? |h « e !  , -LStat. 676. 682. Idaho was added to the l951, ch- 655' 65 Sta1, ,10, ' “ 3Ninth Circuit by the Act of July 3. 1890. 13. Act of June 25. 1948. ch. 646.ch. 656. 5 16. 26 Stat. 215, 217. } 2680. 62 Stat 869 985.10. Act of Mar 3. 1891. ch. 517. 26 Stat. 826.
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exercises o f  th e  n e a r-p le n a ry  co n g ressio n a l p ow er to  " fro m  tim e  to  
tim e o rd a in  an d  e s ta b lis h "  th e  “ in fe rio r  c o u r ts "  o f th e  U n ited  
S ta te s ."  F inally , it is n o te w o rth y  th a t  fo r th e  la s t  c e n tu ry  o r  m ore  
the  CongTess has m ade no chan g es in th e  N in th  C ircu it b o u n d a ry , 
except to  add  new S ta te s . D ow nsizing  th u s  w ould  go a g a in s t th e  
h isto rica l experience.

C. O T H E R  P R O P O S A L S  T O  C H A N G E  T H E  
B O U N D A R Y  O F  T H E  N IN T H  C IR C U IT

R esponding  to  th e  u rg in g s  o f  C h ief J u s t ic e  B u rg e r a n d  o th e rs , 
in 1973 C ongress c re a te d  th e  C om m ission  o n  R evision o f  th e  
F ederal C o u rt A ppella te  S y stem , th e  so -ca lled  H ru sk a  C om m is­
sion .15 W h a t w as n o te w o rth y  w as th e  C o m m iss io n ’s re lu c ta n c e  to  
red raw  all th e  c ircu it b o u n d a rie s :

We have no t reco m m en d ed  a  g en e ra l re a lig n m e n t o f  a ll th e  
c ircu its . To be su re , th e  p re se n t b o u n d a rie s  a re  largely  th e  
re su lt  o f  h isto rica l a c c id en t an d  do n o t s a tis fy  such  c r ite r ia  a s  
p a r ity  o f  caseloads a n d  geograph ica l co m p ac tn ess . B u t th e se  
b o u n d a rie s  have stood  sin ce  th e  n in e te e n th  c e n tu ry , excep t fo r 
th e  c rea tio n  o f th e  T e n th  C ircu it in  1929, a n d  w h a te v e r  th e  
ac tu a l e x te n t o f  v a r ia tio n  in  th e  law  from  c irc u it to  c irc u it, 
re location  w ould ta k e  from  th e  b ench  a n d  b a r  a t  le a s t som e o f  
th e  law  now fam ilia r to  th e m . M oreover, th e  C om m ission  h a s  
h e a rd  e lo q u en t te s tim o n y  ev idenc ing  th e  s e n se  o f  c o m m u n ity  
sh a re d  by law yers a n d  ju d g es w ith in  th e  p re se n t c ircu its . 
E xcep t for th e  m ost com pelling  reaso n s, w e a re  r e lu c ta n t  to  
d is tu rb  in s titu tio n s  w hich  have acq u ired  n o t on ly  th e  re sp ec t 
b u t a lso  th e  loyalty  o f  th e ir  c o n s ti tu e n ts .16

A lte r ex tensive c o n s id e ra tio n  an d  d eb a te , th e  H ru sk a  C o m m is­
sion recom m ended  th a t  C o n g ress  d ivide only  w h a t w ere  a t  th a t  
tim e  th e  tw o biggest c ircu its . In s tead  o f  a  n a tio n a l re co n fig u ra tio n  
of a ll th e  c ircu it b o u n d aries , th a t  co m p reh en siv e  s tu d y  th u s  reco m ­
m ended  th a t  C ongress d iv ide  tw o c o u r ts  o f  ap p ea ls— th e  F if th  
C ircu it, w hich has been accom plished , a n d  th e  N in th  C ircu it, w h ich  
C ongress s till has no t df. :ided to  divide. T h e se  tw o reco m m en d a ­
tions sa tisfied  th e  gen era l c r i te r ia  for re a lig n m e n t th e  C om m ission14. ITS. Const, an. Ill, $ 1 T'infen- 18. Commission on Revision of theor” is the term in anide III». Federal Coun Appellate System. The15. Act of Oct 13. 1972. Pub L No.92-489. 88 Stat. 807 <19731. Geographical Boundaries o f the Several 

Judicial Circuits: Recommendations for 
Change. 62 F R.D 223. 228 (1973).



78 DECLINES T O  DIVIDE N I N T H  CIRCUIT Ch. 5

h ad  e s ta b lish e d  a t  th e  tim e: ( I) c irc u its  sh o u ld  be  com posed of a t 
le a s t th re e  S ta te s ;  (2) no c irc u it shou ld  be c re a te d  th a t  would 
im m ed ia te ly  re q u ire  m ore th a n  n in e  ju d g es; (3) a  c ircu it should 
c o n ta in  S ta te s  w ith  a  d iv e rs ity  o f  legal b u s in ess , socioeconomic 
in te re s ts  an d  popu la tion ; (4) re a lig n m e n t shou ld  avoid excessive 
in te rfe re n ce  w ith  estab lished  c irc u it b o u n d arie s; an d  (5) no circuit 
shou ld  co n ta in  noncon tiguous S ta te s .17

N e ith e r  o f  th e se  reco m m en d a tio n s  w as rea lly  " n e w ."  T h e  long 
leg isla tive  h is to ry  o f th e  d iv ision  o f  th e  F if th  C irc u it is chronicled  in 
C h a p te r  F o u r. P roposals to  d iv ide  th e  N in th  C ircu it had  been 
a ro u n d  since  b efo re  W orld W ar II a n d  th e  C om m ission  recom m en­
d a tio n  cam e a s  no su rp r ise .11 W h a t w as su rp r is in g  w as th e  Com ­
m iss io n ’s 1973 proposal to  carve  u p  C alifo rn ia  a n d  reassign  d is tric t 
c o u rts  in  th e  sa m e  S ta te  to  d iffe re n t c irc u its .11 T h a t  w as enough to 
en d  th e  m a tte r  back  th e n , a lth o u g h  d iv ision h as  b een  a perenn ia l 
p ro p o sa l o f re c e n t C o n g re sse s /0

D . N IN T H  C IR C U IT  A D M IN IST R A T IV E  
IN N O V A T IO N S

D u rin g  th e  seem ingly  in te rm in a b le  d e b a te  over its  division, the  
N in th  C ircu it h a s  a tte m p te d  to  m e e t th e  leg isla tive  challenge to 
a d m in is te r  a  la rg e  c ircu it e ffic ien tly  th ro u g h  in n o v a tio n  an d  in d u s­
try . In  1978, C ongress a t  le a s t te m p o ra r ily  decided  ag a in s t the  
reco m m en d a tio n  to  divide b o th  th e  F if th  C ircu it an d  th e  N in th  
C ircu it. In s te a d , C ongress a u th o riz e d :

A ny co u rt o f  appeals h av in g  m o re  th a n  15 ac tiv e  judges may 
c o n s titu te  i ts e lf  in to  a d m in is tra tiv e  u n its  com plete  w ith  such 
facilities a n d  s ta l l  as  m ay be p resc rib ed  by th e  A dm in istra tive  
O ffice o f th e  U nited  S ta te s  C o u rts , a n d  m ay perform  its en 
banc  fu n c tio n  by su ch  n u m b e r  o f  m em b ers  o f its  en  banc co u rts  
a s  m ay be p rescribed  by ru le  o f  th e  c o u r t  o f ap p ea ls .11

17. Id at 231-32. 1983 but went nowhere. S. 1156. 98th18. Id. at 234-35 Cong.. 1st Sess. * 19831: Faye A. Silas.
19. See generally Arthur D Hell- '°mnn. Legal Problem.1 o f Dividing a State A .B .A J.. Jan. 1984, ut 34.

Between Federal .Judicial Circuits. 122 21 . Omnibus Judgeship Act of 1978.U. Pa L. Rev 1188 '19741. pub. L. No 95-486. 4 6 . 92 Sut. 1629.20. Previous to S 948, chronicled 1633. supplemented by Act of Oct. 15.here, the last bill that would have div id- 1980. Pub. L. No 96—158. 94 Stat. 2035ed the Ninth Circuit was introduced in • 19U1 *
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Ab we h av e  se e n  in C h a p te r  F o u r. C ongress soon  th e re a f te r  did 
en ac t leg is la tio n  to  d ivide th e  F ifth  C ircu it largely  a t  th e  in s tig a tio n  
o f  th e  ju d g e s  from  th a t  c ircu it. T h e  N in th  C ircu it ju d g es, by 
c o n tra s t, h av e  accep ted  C o n g ress 's  inv ita tio n  to  in n o v a te  in n u m e r­
ous w ay s.“  .And so far. C ongress h as  san c tio n ed  th e se  in n o v a tio n s 
by d ec lin in g  to  d ivide th e  c ircu it, in effect, a llow ing  th e  N in th  
C ircu it e x p e r im e n t in  a d m in is te r in g  a large c irc u it to  co n tin u e .

T h e  C o u r t  o f  A ppeals reo rgan ized  itse lf  in te rn a lly  in to  th re e  
a d m in is tra tiv e  u n its  to  a llow  for a  m ore d e c en tra lized  an d  m ore  
effic ien t a d m in is tra tio n . T h e  m o st sen io r ac tiv e  ju d g e  ac ts  a s  th e  
a d m in is tra tiv e  ju d g e  fo r each  u n it. T h e  c h ie f  ju d g e ,a  th e  th re e  
a d m in is tra tiv e  ju d g es, a n d  five ac tive  judges d ra w n  by lo t from  
am ong  th o se  w illing  to  serve, c o n s titu te  an  ex ecu tiv e  com m ittee  
th a t  is a u th o r iz e d  to a c t b e tw een  reg u la r  co u rt m eetings, in  e m e r­
gencies a n d  o n  lesser m a tte rs . T h e  executive co m m itte e ’s ch ie f 
fu n c tio n  is to  review  p roposals  on  o p e ra tin g  p ro ced u res  a n d  to 
m ake re c o m m e n d a tio n s  to  th e  full co u rt.21 T h e  a rg u m e n t h a s  been  
m ade th a t  ” (s]ooner o r  la te r , th e  N in th  C irc u it will be div ided, 
e ith e r  by A ct o f  C ongress o r  on a  de facto basis  by th e  c re a tio n  o f 
reg ional a d m in is tra tiv e  u n its  w ith in  th e  c irc u it .” *5 Even i f  one 
w ere to  concede, as  one  m u s t, th a t  c ircu it d iv ision  is m ost p roperly  
accom plished  by leg isla tion , th e  N in th  C irc u it’s  p re se n t a d m in is tra ­
tive a r ra n g e m e n t  still seem s fa r  from  a  ”de facto  d iv ision .” A fter 
all. th e  a d m in is tra tiv e  a r ra n g e m e n t is exp ressly  a u th o riz e d  by a 
federal s ta tu te .  F u rth e rm o re , th e  position  ta k e n  in th is  C h a p te r  is 
not th a t  th e  c o u r t never be d iv ided  b u t th a t  it n o t be d iv ided now.

22. The Judicial Council and United ihe Ninth Circuit and the Future ofStates Court of Appeals for the Ninth Federal Courts 226 tArthur D HeilmanCircuit. Fourth Biennial Report to Con- ed., 1990> I hereinafter Restructuringgress on the Implementation of Section Justicel; ClifTord J . Wallace. Before
6 of the Omnibus Judgeship Act ol 1978 Slate and Federal Courts Clash. Judges'and Other Measures to Improve the Ad- j  _ pjji 4905 al 37ministration of Justice in the Ninth Cir- acuit 1 'July 1989i. reprinted m Hearing 23. See La L.S.C.A. *9 45. 136
on S. 946 Before the Subcomm. on '19881.
Courts and Admin. Practice o f the Sen- 24. Noel V Lateef, Justice on Ap-
ate C o m m ^ o n  l/ie J^ lcm rv. 101st ,. * PmposaL L A . Dai|y j. R,p ,Cong. 2d Sess. J 6 I -1990. (hereinafter £  , , ,  l98£  al 6. 10.Fourth Biennial Report to Congressi: r
see also Joe S. Cecil. Federal Judicial 25. Hearing on S. 948 Before theCtr., Administration of Justice in a Subcomm. on Courts and Admin. Prac•Large Appellate Court: The Ninth Cir- ttce o f the Senate Comm, on the Judicia-cuit Innovations Project' 19851; Thomas ry. 101st Cong.. 2d Sess. 250-51 119901Church. Administration of An Appellate 'testimony of Sen. Mark 0. Hatfieldi
Uuiathan: Court Management in the | hereinafter Testimony of Senator Mark
Xinth Circuit Court of Appeals, in Re- q Hatfieldistructuring Justice—The Innovations of
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T h e  a rg u m e n t, in  s h o r t , is th a t  C ongress shou ld  allow  th e  N in th  
C irc u it e x p e rim en t to  com ple te  its  full course .

By c irc u it ru le , a s  a u th o riz e d  by C ongress, th e  C o u rt o f  A p­
p ea ls  h a s  ad o p ted  a  lim ited  e n  banc  c o u rt p ro ced u re .3  T h e  c h ie f  
ju d g e  a n d  th e  te n  ac tiv e  ju d g es  chosen  by lot s it on  each  en  banc  
pane l; how ever, a n  en  banc re h e a r in g  is g ra n te d  on ly  o n  th e  v o te  o f 
a  m a jo rity  o f  all ac tive  ju d g es. R e tired  C h ie f Ju s tic e  B u rg e r  seem s 
to  th in k  th is  is a p rac tice  th a t  w ill n o t w ork  in  th e o ry .17 C ritic s  o f  
th e  lim ited  en  banc com plain  th a t  th e  device is expensive  a n d  tim e  
c o n su m in g  w ith o u t b e in g  effective to  m a in ta in  a  u n ity  in th e  law  o f 
th e  c irc u it. T h e  " lu c k  c f  th e  d ra w "  se lec tion  p ro ced u re  is s ing led  
o u t  a s  a  se lf-lim itin g  w eak n ess  th a t  d im in ish es  a lleg iance  to  th e  en  
b an c  h o ld ings and  m a k e s  th e  reco n c ilia tio n  o f p re c e d e n ts  even  less 
like ly .13 B ased  on i ts  in s ti tu tio n a l experience, th e  D e p a r tm e n t o f
J u s t ic e  h a s  concluded  th a t  th e  
h a v e  " a  s tro n g  av ers io n  to  u s in g  
As is t ru e  in  som e o th e r  c ircu its ,26. 9th Cir. R. 35-3 (formerly Rule 25). See generally Steve Bennett & Christine Pembroke. "M ini' In Banc 
Proceedings: A Survey of Circuit Prac­
tices, 34 Clev. St. L. Rev. 531 ( 1986).27. This was the basis of his objec­tion to retaining the current circuit boundary:Now calling that panel of eleven judges an en banc hearing is what modern-day law students call an oxy­moron. It is a horrible word—an in­herent contradiction. It isn't an tn banc hearing at all. If you take the very words "en banc.” French or En­glish. it means all the judges involved. And. of course, the Ninth Circuit judges saw from the experience of the Fifth Circuit that they had to do something.

I don't think there is an en banc pro­cedure in the Ninth Circuit at all. An en banc procedure would be every judge who. under the law, by virtue of active service, is entitled to vote.
Hearing on S  943 Before the Subcomm. 
an Courts and Admin. Practice o f the 
Senate Comm, on the Judiciary, 101st Cong., 2d Sess. 467 11990) (testimony of

N in th  C irc u it ju d g es  th em se lv es  
th is  lim ited  en  b an c  p ro c e d u re ."  ”  
it is n o t u n co m m o n  fo r th e  ju d g esRetired Chief Justice Warren E. Burgcri Ihereinafter Testimony of Retired Chief Jusiice Warren E. Burgerl 'emphasis added).

28. Hearing on S. 943 Before the 
Subcomm. on Courts and Admin. Prac­
tice o f the Senate Comm, on the Judicia­
ry. 101st Cong., 2d Sess. 275 (1990)statement of Sen. Conrad Bumsi ihere­inafter Statement of Senator Conrad Bumsi; Senators Slade Gorton, Mark O. Hatfield, and Ted Stevens. Response to Tentative Recommendj.ions of the Fed­eral Courts Study Committee (Jan. 31. 1990). reprinted in Hearing on S. 948 
Before the Subcomm. on Courts and Ad­
min. Practice o f the Senate Comm, on the 
Judiciary. I0lst Cong., 2d Sess. 27 19901 Ihereinafter Response to Tenta­tive Recommendationsl.

29. Letter from Bruce C. Navarro. Acting Assistant Attorney General. L'.S. Department of Justice, to Sen. Howell Heflin. Chair. Subcomm. on Courts and Admin. Practice 5 'Mar. G, 19901, re­
printed in Hearing on S. 948 Before the 
Subcomm. on Courts and Admin. Prac­
tice o f the Senate Comm, on the Judicia­
ry. 101st Cong.. 2d Sess. 571 (1990) Ihereinafter Letter from Bruce C. Na­varro I.
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no t to  v o te  on  p e titio n s  fo r en  b an c  reh ea rin g . O n average , only 
n in e  cases  a re  re h e a rd  by th e  lim ited  en  banc  each  y e a r a n d  th e  
" s u p e r-e n  b a n c "  co n v en in g  all tw e n ty -e ig h t judges, th o u g h  s till 
s ta tu to r i ly  possib le, has n ev e r once been  h e ld .1" P a r t  o f  th is  
re lu c ta n c e  p re su m ab ly  is d u e  to  th e  unw ieldi.ness, in te rm s  o f  costs 
an d  delay , o f  an y  en  banc re h e a n n g s . T h ese  re h e a n n g s  a re  ju d i­
cially  lab o r in tensive : c o n sid e rin g  m o tio n s  for reh ea rin g , conven ing  
an d  co n fe ren cin g , b u ild in g  a n d  m a in ta in in g  th e  m ore com plicated  
a n d  m o re  frag ile  fu ll-cou rt co n sen su s . B esides th e  p rob lem s caused  
by  th e  a d d itio n a l w ork load , th e re  is th e  n o t y e t com pletely  fa n ta s tic  
ex p ec ta tio n  th a t  th e  S u p re m e  C o u rt m ig h t ev en tua lly  g r a n t  review  
in  a  case  b e in g  consid ered  for en  b an c  reh ea rin g , re n d e r in g  th e  
e x tra  e ffo r t n u g a to ry .

T h e se  seem  to be te llin g  c ritic ism s. F irs t, th e re  is a  g en e ra l 
sk ep tic ism  a b o u t th e  c o n tin u e d  efficacy o f  th e  en  banc m echan ism  
in  g e n e ra l, b o th  in  th e  N in th  C ircu it an d  a t  large in th e  o th e r  
C o u rts  o f  A ppeals.11 Second, th e re  a re  fu r th e r  com prom ises a t te n d ­
a n t  o n  th e  lim ited  en  b an c  w ith  few er th a n  all judges. B u t th e se  
have been  tra d e d  o ff a g a in s t th e  a l te rn a tiv e  o f  a h ea rin g  p anel w ith  
tw e n ty -e ig h t m em b ers , w hich  had  proved  w holly u n w o rk ab le  in  th e  
ac tu a l ex p erien ce  o f  th e  ju d g e s  on th e  fo rm er F ifth  C irc u it.11 A fter 
all, th e s e  trade-o ffs  w ere  m ad e  f irs t  by C ongress in  1978 in  th e  
c o n tro llin g  s ta tu to ry  p rov is io n  a n d  second by th e  N in th  C ircu it 
ju d g e s  th em se lv es  w ho so u g h t to  exerc ise  th is  s ta tu to ry  delegation . 
T h e  C o u r t o f  A ppeals can  h a rd ly  be fau lted  for choosing  a leg isla ted  
o p tio n  a n d  for avo id ing  th e  d e m o n s tra te d  problem s o f th e  s ta tu s  
quo  en  banc , th e  over-sized  b ench  th a t  is th e  only o th e r  cho ice .13 
C o n ce rn s  th a t  a  lim ited  en  b an c  is. a t  best, only a  necessary ' evil a re  
a llayed  so m ew h at by th e  te s tim o n ia ls  o f  som e o f th e  ac tu a l ju d ic ia l 
p a r tic ip a n ts . F or ex am p le  th e n -Ju d g e  'n o w  C hief Ju d g e ) W allace 
pub lic ly  h as  observed:SO. Position paper of Senator Slade Gorton on the "Ninth Circuit Court of Appeals Reorganization Act of 1989" i S.9481 7. reprinted in Hearing on S. 9-18 
Before the Subcomm. on Courts and Ad­
min. Practice of the Senate Comm on the 
•Judiciary. 101st Cong.. 2d Sess. 18 11990) Ihereinafter Position Paper of Senator Slade Gortonl; Statement of Senator Conrad Bums, supra note 28. at 276.31. See Thomas E. Baker. A Com­
pendium of Proposals to Reform the 
United States Courts of Appeals. 37 U

Fla. L. Rev. 225. 291-92 '1985). See 
generally Arthur D Heilman. Maintain­
ing Consistency in the Law of the Large 
Circuit, in Restructuring Justice, supra note 22. at 35. 73-78.32. See supra Chapter Four.33. But see Hearing on S. 9J8 Before 
the Subcomm. on Courts and Admin. 
Practice of the Senate Comm, on the 
■Judiciary. 101st Cong.. 2d Sess. 55919901 'statement of Mark C. Rutzmcki Ihereinafter Statement of Mark C. Rutz- nick).
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H aving  s a t  o n  sev en  o f  th e se  lim ite d  en banc cases, m y im p res­
s ions a re  positive . T h e  c ritic a l q u e s tio n  is w h e th e r  each  judge 
o f  th e  c o u rt o f  a p p ea ls  will co n c lu d e  th a t  he  o r  sh e  need not 
vo te  on every  en banc case. F ro m  m y ow n observ a tio n s. 1 
sen se  a  d iffe re n t c lim a te  w h en  th e  selec ted  ju d g e s  rep re sen t 
th e  court. E n bancs u n d e r  th e  tra d itio n a l sy s tem  o ften  cen­
te re d  a ro u n d  a t te m p ts  by th e  a u th o r  o f  th e  pan e l op in ion  to 
ju s tify  his o r  h e r  positio n , in  th e  face o f rep ea ted  a tta c k s  by the  
p an e l d issen te r . N ow , on ly  by c h a n c e  is a m em b er o f  th e  panel 
on th e  en banc  c o u rt, an d , so fa r , I have n o t w itn essed  any  
g re a t  de fen siv en ess .14

F ro m  th e  p o in t o f  v iew  o f  law yers a n d  litig a n ts , one  m ig h t suppose 
a  6 -5  decision  by a  lim ited  e n  b an c  c o u r t  to  be a s  tru s tw o r th y  a 
p re c e d e n tia l d a tu m  as som e 5 -4  o r  m o re  fra c tu re d  decision  by th e  
S u p re m e  C o u rt.11 F ina lly , it  is s ig n if ic a n t th a t  th e  R ep o rt o f  th e  
F e d e ra l C o u rts  S tu d y  C o m m ittee  reco m m en d ed  th a t  th e  lim ited  en 
b a n c  m ech an ism  ac tu a lly  be e x te n d e d  to  o th e r  c o u r ts  " to  allow 
m o re  effic ien t u se  o f  c o u rt o f  a p p e a ls  resou rces . . .  [since! [t]he 
g ro w th  in  th e  n u m b e r  o f  c irc u it ju d g e s  is likely  to  co n tinue , 
in c re a s in g  th e  p o te n tia l fo r in  b an c  c o u rts  o f u n w ie ld y  s ize ."  *

T h e  N in th  C irc u it ju d g es  a lso  h a v e  w orked  to  in c rea se  th e ir  
ju d ic ia l o u tp u t a n d  h av e  ad o p ted  a  n u m b e r  o f  in tr a m u ra l  reform s, 
in c lu d in g  a  su b m iss io n -w ith o u t-o ra l a rg u m e n t tr a c k  for m ore 
s tra ig h tfo rw a rd  ap p ea ls  a n d  a  p re b r ie f in g  co n feren ce  p ro g ram  de­
sig n ed  to  n a rro w  issues, sh o rte n  b rie fs , a n d  e n co u rag e  se ttle m e n ts . 
T h e  su p p o rt role o f  s ta f f  h as  been  m ad e  m ore e ffic ien t.17 T he 
N in th  C ircu it likew ise h as  been  a  le a d e r  in  ju d ic ia l u tiliz a tio n  of 
ad v an ces  in techno logy  in  su ch  a re a s  a s  e lec tro n ic  m ail a n d  co m p u ­
te r iz e d  case  m a n a g e m e n t.*34. Judee J  Clifl'ord Wallace. Ad- 37. But see Position Paper of Sena- dress at the I'mv of Cai. Law School at tor Slade Gorton, supra note 30. at 8Berkeley ' Dec. 2. 1982 >. in La tee I. supra icntical of "bureaucratic procedures"!note 24 at 9   „  _  , _35. H eannyn  S. M  Before 'tie K
2 S r s ^ s ^ jZSx j s l  *• ™ ■ 7 * stephen L WMby-ry, 101st Cong., 2d Sess. 692 119901 I* * '100*? and Communication in a■ statement of Eric Redmom (hereinafter £ ul?: n Circuit. *8Statement or Eric Redmanl. Sant*  Clara L. Rev. I . 1988).36. Report of the Federal Courts Study Committee 115 (Apr. 2. 19901 thereinafter Study Committee Report).
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In  th e i r  1989 B ien n ia l R ep o rt to  C ongress u n d e r  th e  1978 
s ta tu te , th e  ju d g e s  o f  th e  N in th  C ircu it th em selv es  co n c lu d ed  th a t  
th e ir  e x p e rim e n t m ay  be deem ed  a su ccess .”  T h e  F ir s t  R e p o rt in  
1982 d esc rib ed  th e  p la n n e d  ch an g es. T h e  S econd  R ep o rt in  1984 
n o ted  p ro g re ss  a n d  ackn o w led g ed  p rob lem s. T h e  T h ird  R e p o rt in  
1986 co n c lu d ed  th a t  a  la rg e  c o u r t  could  d ispose o f  a h u g e  case lo ad  
effectively. T h e  F o u r th  R e p o rt in  1989 care fu lly  d o cu m en ted  th e  
ju d g e s ' conclu sio n  th a t  th e re  is no reaso n  to  d iv ide th e i r  co u rt. 
Indeed , th e  ju d g es  ex p re ssed  con fidence  th a t  " th e  in n o v a tio n s  o f  
th e  p a s t decade  p rov ide  a  so lid  fo u n d a tio n  for th e  continued  grow th  
o f th e  N in th  C irc u it .” 10 T h is  N in th  C ircu it ju d ic ia l a t t i tu d e  s ta n d s  
in  sh a rp  c o n tra s t  to  th e  s to ry  o f  f ru s tra t io n  d esc rib ed  by th e  ju d g e s  
in  th e  fo rm e r F if th  C irc u it, w ho took  th e  oppo site  a p p ro ach : to  
c o n tin u e  th e  tra d itio n a l fu ll en  b an c  re h e a r in g  a n d  to  ta k e  a  
co m p ara tiv e ly  tim id  a p p ro a c h  to  a d m in is tra tiv e  re o rg a n iz a tio n . A s 
we saw  in C h a p te r  F o u r, th a t  a p p ro ach  failed in  th e  c o n s id e red  
op in ion  o f  th e  F ifth  C irc u it ju d g e s  th em selves. O f cou rse , w h e th e r  
th e  e x p e rim e n t in  th e  N in th  C ircu it is a success an d , fo r th a t  
m a tte r , w h e th e r  th e  e x p e rim e n t is over, a re  q u e s tio n s  u lt im a te ly  
left to  C o ngress.

E. T H E  C O N G R E S S IO N A L  
D E B A T E  O N  S . 948

In tro d u c e d  by S e n a to rs  from  th e  Pacific  N o rth w e s t in  1989, S. 
948 w ould  have  d iv ided  th e  N in th  C irc u it in to  tw o new  c irc u its : a  
new  n in th  c irc u it com posed  o f  A rizona. C alifo rn ia , an d  N ev ad a , a n d  
a  new  tw e lf th  c irc u it com posed  o f A laska . H aw aii, Idaho . M o n ta n a .
O regon . W ash in g to n . G u am , an d39. Fourth BienniaJ Report to Con­gress. supra note 22. at 71.40. Id. i emphasis added I. The stud­ied silence of the most recent annual report may be a significant indicator of judicial attitudes or it may be judges whistling past their Court's graveyard: the subject of division is not mentioned and one of the highlights is long-range planning for the Ninth Circuit. See 1992 Annual Report of the Ninth Cir­cuit. These studies and reports are of­ten highly persuasive with members of Congress. See Heannq on S. 948 Before 
the Subcomm. on Courts and Admin. 
Practice of the Senate Judiciary Comm .

th e  N o r th e rn  M a ria n a  I s la n d s ."101st Cong.. 2d Sess. 289 11990) (state­ment of Sen. Dennis DeConctnn Iheretn- after Statement of Senator DeConciml.41. S 948. 101st Cong.. 1st Sess. '1989'.This is one sign.ficant difference be­tween the 1989 measure and the later proposal in the 102d Congress. S. 1686 would have redrawn the circuit bound­ary along the same lines as the 1989 House of Representatives bill. H.R. 4900 See supra notes 1. 3. The later proposal would have created a new ninth circuit composed of Arizona. Cali­fornia. Hawaii. Nevada. Guam, and the
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T he debate  over S. 948, in fact, a m o u n te d  to  a  d e b a te  over w h e th e r 
th e  N in th  C ircu it ex p e rim en t w ith  a d m in is te r in g  a  la rg e  c ircu it has 
been successful a n d  w h e th e r it sh o u ld  be allow ed to  co n tin u e .1*' 
A lthough cam p aig n s to  divide have been  so m e w h a t cyclical over the  
y ears, th is  w as th e  m ost credible e ffo rt in  th e  m o d e m  e ra , as  e igh t 
S en a to rs  jo ined  as  co -sponsors.13 In  a  s ig n if ic a n t new  developm ent, 
th e  D ep a rtm en t o f  Ju s tic e  endorsed  th e  m easu re , a f te r  hav ing  
ta k e n  an  official “ no p o sitio n "  d u rin g  e a r l ie r  c o n s id e ra tio n .14 On 
M arch 6, 1990, a  fu ll-scale h ea rin g  w as h e ld  before  th e  S u bcom m it­
tee  on C ou rts  a n d  A d m in is tra tiv e  P ra c tic e  o f  th e  S e n a te  Ju d ic ia ry  
C om m ittee  an d , a s  disclosed in th e  fo o tn o ted  sou rces to  th is  C hap­
te r , a  full schedu le  o f  w itnesses gave le n g th y  a n d  d e ta iled  te s tim o ­
ny, som e in favor a n d  som e opposed to  th e  m easu re . F ive S en a to rs  
from  affected s ta te s  w en t on record  as b e in g  opposed  to  d iv ision .13 
S e n a to r  D eConcini, th e  only m em b er o f th e  Ju d ic ia ry  C o m m ittee  to 
testify , opposed th e  bill. O th e r m em b ers  o f  th e  C o m m ittee  w ere 
n ev e r requ ired  to  dec la re  th e ir  position , how ever, because  the  
m easu re  w as left to  exp ire  w ith  th e  end  o f  th a t  C ongress.

W hile th e  ea rly  reac tio n  by th e n -C h ie f  J u d g e  G oodw in  o f  the  
N in th  C ircu it seem s correct, th a t  th e  p roposal w as “ b la ta n tlyNorthern Mariana Islands, and a new twelfth circuit composed of Alaska. Ida­ho. Montana. Oregon, and Washington. S. 1686. 102d Cong., 1st Sess. (19911.42. Compare Mark 0. Hatfield. Time 
for a Sew Federal Circuit in the West: 
Why the Ninth Circuit Should Be Divid­
ed. Or. St. B. Bull.. Jan. 1990, at 6 . 7 
with Alfred T. Goodwin. Splitting the 
Ninth Circuit—No Answer to Caseload 
Growth. Or. St. B. Bull.. Jan. 1990, at 10. 11.43. Original sponsors included Sena­tors Bums i Mont.I. Gorton iWash.i. Hatfield (Or i. Packwood (O n. McClure (Idohoi. Murkowski lAlaskai. and Ste­vens lAlaskai See generally 135 Cong. Rec. S5027 daily ed. May 9. 1989' (statements of Introduction!. Senator Symms ildahoi and Senator Baucus i Mont. i later were added as cosponsors. 
See 135 Cong. Rec. S5847 (daily ed. May 31. 1989>; 135 Cong. Rec. S5198 (daily ed. May 11. 1989).44. Letter from Bruce C. Navarro. 
supra note 29. Earlier the same year. then-Attornev General Thornburgh had

testified before the Federal Courts Study Committee on the general problem:What the Committee has not done, nor could it have reasonably been ex­pected to do in the short time allotted, is to evaluate measures to return logic to the chaos and historical accident of circuit boundaries. It makes little sense to have one circuit with six judges ithe First Circuit) and another with 28 judges (the Ninth Circuit*. We must ultimately come to gnps with the historical anomalies of the regional circuits and develop ways to maintain consistency and predictabili­ty.Statement of Attorney General Richard Thornburgh before the Federal Courts Study Committee 7 (Jan. 31. 1990),45. See generally Hearing an S. 948 
Before the Subcomm. on Courts and Ad­
min. Practice of the Senate Comm, on the 
Judtciarv. 101st Cong.. 2d Sess. (1990) 'statements of Senators Alan Cranston. Dennis DeConcini. Daniel K. Inouye and Pete Wilson i.
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p o litica l."  ,s m ost all issues h a v in g  to  do w ith  federa l c o u r ts  a re  
political. U ltim a te ly , federa l ju r isd ic tio n  is a b o u t politics. F u r ­
th e rm o re . in  public d e b a te s  w ith  C o n g ress  o v er th e  a d m in is tra tio n  
of th e  c o u rts , " fed e ra l ju d g e s  in  th e  U n ite d  S ta te s  a re  by n a tu re  
an d  n ecess ity  p o litic ian s ."  11 P u b lish ed  new s acco u n ts  su g g est th a t  
th is  b ill w as p a r t  o f “ a long  ru n n in g  po litica l figh t b e tw een  th e  
N o r th w e s t’s p ro -g row th  d ev e lo p ers  a n d  th e  e n v iro n m e n ta lis ts ."  w 
T h e  p o in t is th a t  p ro p o n e n ts  o f  d iv ision  a re  se rio u s an d  co m m itted  
an d  th e  p roposa l to  d iv ide  th e  N in th  C ircu it deserves ca re fu l 
ana ly sis .

O n e  w ould  suppose  th a t  th o se  w ho  w ould red raw  c irc u it 
b o u n d a rie s  w ould b e a r  th e  b u rd e n  o f  p e rsu a s io n , a  b u rd e n  w hich  
u ltim a te ly  w e n t u n sa tis f ie d  in  th e  c o n s id e ra tio n  o f  S. 948. In  th e i r  
fo rm al re sp o n se s  su m m a riz e d  h e re , th e  N in th  C irc u it’s ju d ic ia l 
d e fen d e rs  w ho opposed th e  d iv is io n  seem ed  to  have p e rsu asiv e ly48. Dan TrigobofT. S’orthwest Favors 
Splitting "California" Circuit, Legal Times. June 12. 1989. at 2. col. I 'quot­ing former Chief Judge Alfred Goodwmi. (n a later interview, former Chief Judge Goodwin said he no longer felt it appro­priate to comment on the motivation of the measure s sponsors. N Y. Times. Mar. 9. 1990, at 8 6 .47. Deborah J  Barrow & Thomas G. Walker. A Court Divided—The Fifth Cir­cuit Court of Appeals and the Politics of Judicial Reform at ix '19881.48. TrigobotT. supra note 46, at 2. col. 1. The alleged political motive was to overcome the so-called California- judge dominance of the Ninth Circuit, which lately has delivered too many 'de­cisions—frequently reversals of district judges in Washington and Oregon—fa­voring such plaintilTs as Save the Yaak 'a river in Montana/ and Fnends of the Earth. Often the defendants are gov­ernmental agencies cooperating with pri­vate concerns attempting to develop or draw resources from public lands.” Id. at 2. 15: see. e.g., Portland Audubon Soc'y v Hodel. 666 F 2d 302. 303 '9th Cir. 1989>. The popular press also fig- ured that the Ninth Circuit's decisions to stay state executions of various mur­derers from Washington and Montana

have contributed to a regional hostility among elected officials towsrd the Court of Appeals. Kim Murphy, Critics Say 
9th Circuit Is Too Big for the Job. Seek 
to Secede. L A. Times. June 27. 1989. at3. compare, e.g. Campbell v. Kincheloe. 829 F.2d 1453. 1457 (9th Cir.l987>. cert, 
denied 488 U.S. 948. 109 S.Ct. 380. 102 L.Ed.2d 369 ' 1988). rehearing denied 488 U.S. 1023. 109 S.Ct. 827. 102 L.Ed.2d 815 ' 1989) (aflirming the denial of relief, but after a stay pending appeal)
with Vasquez v. Hams. ___  U.S. ____  112 S.Ct. 1713. 1714. 118 L.Ed.2d418 (19921 lordenng "no further stays of a Istatel execution shall be entered by the federal courts except upon order of this Court.” ' See generally Hearing on 
S. 9-18 Before the Subcomm. on Courts 
and Admin. Practice of the Senate 
Comm on the Judiciary. 101st Cong., 2d Sess. 627 '1990( (statement of Kenneth O. Eikenbern'i Ihereinafter Statement of Kenneth O. Eikenberryl. The debate has become personal on both sides. Senator Gorton responded: “ As expect­ed, this bill has been taken personally by the Ninth Circuit hierarchy—God Bless their souls—who has Isicl set out to defeat this bill and protect their power base.” Position Paper of Senator Slade Gorton, supra note 30. at 5.
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re b u tte d  th e  a lleg a tio n s  o f  th e  S en a te  sp o n so rs .15 A t le a s t  th is  
m uch can  be said : C ongress could n o t a g ree  to  d ivide th e  N in th  
C ircu it. In  th e  co n te x t o f  th e  p re sen t s tu d y , it  is im p o r ta n t f irs t to 
u n d e rs ta n d  th e  p ros a n d  cons in th e  d e b a te  over th e  fa te  o f the  
N in th  C ircu it an d , second, to  app rec ia te  th e  im p lica tions o f  these 
a rg u m e n ts  for th e  fu tu re  o f all the  C o u rts  o f  A ppeals.

1. SIZE
S e n a to r  G o rto n , w ho led th e  effort to  d ivide th e  N in th  C ircu it, 

d eem s th e  size  o f  th e  c irc u it to  be a p rob lem  in a n d  o f itse lf, ju s t  as 
th e  size  o f  th e  fo rm er F if th  C ircu it once w us co nsidered  a n  in h e re n t 
p rob lem .50 H e concludes:

In  a  n u tsh e ll:  th e  N in th  C ircu it is sim ply  too large. T h is  huge 
c irc u it re q u ire s  too  m uch  travel, a n d  h as  too m an y  ju d g es 
h a n d in g  dow n too m an y  opinions th a t  b reed  in co n sis ten cy  and  
lack  o f u n ifo rm ity , a n d  req u ire  o f  ju d g es  a n d  law yers to o  m uch 
read in g , in  too little  tim e, encourag ing  frivolous law su its  and  
o v e rb u rd e n in g  th e  co u rt calendar, w hich  costs  th e  p u b lic  too 
m uch  m o n ey  a n d  d e liv e rs  too slowly, too  little  ju s tic e .51

T he N in th  C irc u it covers n in e  s ta te s  an d  tw o te r r i to r ie s  to ta llin g  
ap p ro x im ate ly  14 m illion  sq u a re  m iles. D istances a n d  tra v e l ex­
penses for law y ers  a re  g re a te r  a s  a  re su lt.52 T rav e l expenses fo r th e  
N in th  C ircu it a re  th e  h ig h e s t in  th e  federal co u rts . B u t a n y  c ircu it 
w ith  A lask a  w ill be th e  la rg e s t geographically  an d  besides A laska 
a m o u n ts  to  A n ch o rag e  for ju d ic ia l purposes. A typ ical pan e l s it t in g  
aw ay from  c h a m b e rs  u su a lly  involves only tw o h o u rs  tra v e l tim e49. See generally Position Paper Pre- 50. 135 Cong. Rec. S5026 (daily ed.pared by the Circuit Executive, U.S. May 9. 1989) (statement of Sen. Gor-Courts for the Ninth Circuit (1989), re- ton): see also Statement of Senator Con-
printed tn Hearing on S. 948 Before the rad Burns, supra note 28: Testimony ofSubcomm. on Courts and Admin. Prac- Senator Mark 0. Hatfield, supra note
rice of the Senate Comm, on the Judicta- 25.O'. 101st Cong., 2d Sess. 340 (19901 51. Position Paper of Senator Slade[hereinafter Position Paper of the Cir- Gorton, supra note 30. at 1; see alsocuit Executivel. The 1989 Ninth Circuit Letter from Bruce C. Navarro, supraJudicial Conference recommended that note 29, at 3-5.Congress reject any proposal to divide 52. Lawyers and litigants from thethe court, and an overwhelming number large cities in the Pacific Northwest of-of the circuit's active judges opposed di- ten are obliged to travel 600 to 1000vision. Hearing Scheduled on Ninth miles, at about that dollar cost, to San
Circuit Split, Third Branch. Feb. 1990, Francisco sittings. Statement of Markat 3 C. Rutzick. supra note 33. at 8 .
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each  w ay for a ‘20-30  h o u r  s t in t  on th e  bench .53 A ir trav e l tim e  an d  
ex p en se  a re  th e  only  re lev an ce  o f  geography  today.

T h e  N in th  C ircu it se rv es  a pop u la tio n  o f  a lm o s t 44 m illion  
people, fifteen  m illion m o re  th a n  th e  nex t la rg est S ix th  C irc u it a n d  
a b o u t tw en ty  m illion m o re  th a n  an y  o f th e  o th e r  C o u rts  o f  Ap­
p ea ls .54 T h is is rou g h ly  on e-six th  o f  th e  e n tire  n a tio n 's  p o p u la tion , 
th e  ap p ro x im a te  p ro p o rtio n  in th e  old E ig h th  C ircu it w h en  C on­
g re ss  d ivided it in  1 9 2 9 ."  B u t n ea rly  an y  conceivable c irc u it w ith  
th e  w hole o f C a lifo rn ia  w ill be am o n g  th e  la rg es t in  p o p u la tio n .

W ith  tw en ty -e ig h t ju d g esh ip s , a t  th e  tim e  o f th e  co n g ressio n a l 
h ea rin g s , th e  N in th  C irc u it h ad  tw elve m ore th a n  th e  n e x t la rg e s t 
F if th  C ircu it an d  s ix te e n  m ore  th a n  th e  average  o f  a ll th e  o th e r  
c ircu its . In  1990, th e  N in th  C ircu it co u rts  w ere  s ta ffed  by 28 
c irc u it judges, 11 se n io r  c irc u it ju d g es , 87 d is tr ic t ju d g es , 40 sen io r  
d is tr ic t  judges, 50 m a g is tra te s , an d  62 ac tive  p lus 8 reca lled  b a n k ­
ru p tc y  ju d g es. By th e  e s tim a te  o f  S en a to  G o rto n , a s  m an y  a s  10 
a d d itio n a l c ircu it ju d g e sh ip s  w ere  a lread y  ju s tif ied  by th e  s ta n d a rd  
caseload  fo rm ula , w hich  w ould  have  m e a n t a  to ta l o f  38 a p p e lla te  
ju d g e s .5’ In  th e  a b s tra c t,  size m ig h t be viewed a s  an  a sse t. T h e  
b en ch  is en rich ed  by d iv e rs ity  a n d  th e re  is a flex ib ility  in th e  c o u rt 
o f  ap p ea ls  an d  in th e  d is tr ic t  co u rt to  sh ift judges a ro u n d  to  m eet 
ep isodic  needs. T h e  re c e n t experience  a rguab ly  h as  been  to  th e  
b e n e fit o f th e  Pacific  N o rth w e s t an d  p a rticu la rly  W ash ing ton . 
D u rin g  1988 alone, 42  a ss ig n m e n ts  o f judges w ere  m ad e  from  
d is tr ic ts  in th e  p ro p o sed  new  n in th  c ircu it to  d is tr ic ts  in  th e  
p roposed  tw e lfth  c irc u it.57 T h e  p o in t is w ell-taken , how ever, th a t  
m a in ta in in g  th e  N in th  C irc u it to  p e rm it such  tra n s fe rs  is n o t to  be 
p re fe rred  over th e  fo r th r ig h t so lu tio n  o f ap p o in tin g  th e  n u m b e r  o f  
ju d g e s  th a t  a re  needed  in  th e  o v er-b u rd en ed  d is t r ic ts /”53. Hearing on S. 948 Before the 56. Position Paper of Senator Slade 
Subcomm on Courts and Admin. Prac- Gorton, supra note 30. at 2. See supra 
tice of the Senate Comm, on the Judicia■ text accompanying note 1.ry. 101st Cone. 2d Sess. 3 1 5  .1990. 57 R Qn s  94g B{fon ,hc.statement of former Chief Judge .Allred Subcomm. Jn Courts and Admln. Prac.T Goodwin. |hereinafter Statement of [lce 0f  ̂  Senate Comm, on the Judicia-formerChiefJudeeAJfredT.Goodw.nl. ^  I01st Con(f .Jd Sess 503  | l990)54. Population estimates indicated statement of Irwin H. Schwartz..an increase of 17G over the 1980 census. 5g Lelu,r from Edward p. Shea. Letter Irom Bruce C. Navarro, supra Washington State Bar Ass n.. to Senatornote 29. at 4. Strom Thurmond. Senate Judiciary Sub-55. Statement of Mark C. Rutzick. comm, on Courts and Admin. Practice 2
supra note 33. at 558. 'April 25. 1990.. reprinted in Hearing on

S. 948 Before the Subcomm. on Courts
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T h e  N in th  C irc u it’s case load  o f  m ore  th a n  6,000 ap p ea ls  a n n u ­
ally  is 2,000 la rg e r  th a n  th e  n ex t la rg es t C ourt o f  A ppeals an d  
a c c o u n ts  for n e a r ly  o n e -s ix th  o f th e  to ta l appeals in all th e  tw elve 
reg io n a l C o u rts  o f  A p p ea ls .3* P ro jec tions prom ise an  even  m ore 
B ro b d ig n ag ian  d o ck e t a s  th e  c u r re n t  r a te  o f  g row th  w ould double  
th e  1980 d o ck e t w ell b e fo re  th e  y e a r  2000. In th e  y e a r en d in g  
M arch  31 , 1989, th e  N in th  C irc u it te rm in a te d  6,659 appea ls, 15% 
m ore  th a n  th e  p rev io u s  y e a r .40 D esp ite  th ree  unfilled  vacancies, 
th e  c o u r t ’s c a le n d a r  w as by o n e  m e a su re  “ c u r re n t"  d u rin g  th e  tim e  
C o n g re ss  w as d e b a tin g  th e  d iv is io n  bill: once an  ap p ea l w as fully 
b rie fed  by cou n se l, it  w as sch ed u led  for th e  n ex t a rg u m e n t ca len ­
d a r .41 S u ch  s ta t is t ic s  sh o u ld  n o t be th e  final w ord, how ever, for 
th e y  a r e  too o f te n  d ifficu lt to  assess  m eaningfu lly . In creases  in  th e  
q u a n t i ty  an d  th e  co m p lex ity  o f  ap p ea ls  have  com e to be a  “ g iv en "  
in  th e  fed e ra l sy s tem . W e know , in tu itiv e ly , how ever, th a t  d iv ision  
w ould  a m e lio ra te  so m e w h a t th e  b u rd e n  on d is tr ic t ju d g es  an d  
a t to rn e y s  to  k eep  u p  w ith  th e  law  o f th e  c ircu it, for th e  sim p le  
reaso n  t h a ;  th e re  w ould  be few er slip  op in ions to  read  in each  new  
C o u rt o f  A ppeals.4*

O n e  S e n a te  sp o n so r n o te d  th a t  14.5 m o n th s was the  m ed ian  
tim e  th e  N in th  C ircu it to o k  to  p rocess an  appeal, a t  th a t  tim e  th e  
longest in  th e  n a tio n .43 O f  th a t  period , how ever, th e  C ircu it

and Admin. Practice of the Senate inexorable quality of the Ninth Circuit’s
Comm, on the Judiciary, 101st Cong., 2d docket growth. In 1990, there wereSess. 546 ' 1990>. 6.725 Tilings i -  5.6%), 5.544 termi-The number of bankruptcy judges has ’’ 8 f 2 aplf*DaJs f>end;allowed the Ninth Circuit to beTn ,m- ' t l6̂ . '  19̂ , ^ nuaJ .o fportant leader m bankruptcy appellate ‘ he Nlntph ClT™1 61 Ihereinafter 1990panels. Hearing on S. 948 Before the Annual ^ P 0" '
Subcomm on Courts and Admin. Prac- 61. Position Paper of the Circuit Ex-
rice of the Senate Comm, on the Judicia• ecuttve. supra note 49, at 3.rv. 101st Cong 2d Sess. 457-62 .1990) 62  Po3jlion p of s ,ade■statement of Thomas E. Carlson. L S. CjOrt0n nQle^  al 3. Le[ter fromBankruptcy Judge). See generally Judy Edward p shea nQte 58 at 2;B. Sloan At Gordon Bermant. Bankrupt- Hm on s  B,fore the Subcomm 
cy Appellate Panels: The Ninth Circuit S 0„  Courfs and Practlce - theExperience. 21 Art*, at. L J .  181 .1989). Sfna/e Qomm 0„ ,hg Judlclarv_ l01stThe Federal Courts Study Committee c  2(J ^  - 08 , ig90, ,slatemenl ofheld up this example to Congress and Jud£, Eugene A. Wnght..the other circuits, btudy CommitteeReport, supra rote 36. at 74-76. 63. 135 Cong. Rec. S5027 idaily ed._  r* kt May 9, I989l(statement of Sen. Bumsi;59. Letter from Bruce C. Navarro. ^  q/jo posjtjon Paper of SenQlor slade
supra note -9. at 4. Gorton, supra note 30. at 3 115.3 months60. Position Paper of the Circuit Ex- as of June 30. 1989*. ‘The median dis- ecutive. supra note 49. at 2. The latest position time from notice of appeal toavailable data seem to substantiate the finsd disposition decreased from 15.9
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E xecutive s u b m its  th a t  o n ly  a  frac tio n  is s p e n t in  ju d g es ' cham bers; 
from  su b m iss io n  to  d isp o sitio n : 2.5 m o n th s  for o ra lly  a rg u ed  cases 
and  0 .9  m o n th s  fo r su b m itte d  cases. T h ese  figures a re  less th a n  
th e  n a tio n a l a v e r a g e *  T h e  re m a in d e r  o f  th e  14.5 m o n th s  is sp en t 
by co u rt re p o r te r s  a n d  a t to rn e y s  tn  reco rd  p re p a ra tio n  a n d  briefing. 
S till th is  is a  tro u b lin g  s ta tis tic :  m a th em a tica lly  h a lf  th e  appea ls 
tak e  lo n g er th a n  tw o y ea rs . Som e o p p o n e n ts  o f d iv ision  m a in ta in  
th a t  p ra c tic in g  a t to rn e y s  do n o t co m p la in  o f  u n d u e  delay .”  And 
th e  p o in t is re p e a te d  th a t  s im p ly  d iv id in g  th e  c ircu it will abso lu te ly  
n o t red u ce  th e  w ork load  in  an y  w ay .*  S till ap p e lla te  ju s tic e  
delayed  is ju s t ic e  den ied . E ven  th e  ju d g e s  th em selves have ex­
p ressed  a  c o n c e rn  th a t  th e  N in th  C irc u it has been  ab le  to  “ im ­
p ro v ed  its  p e rfo rm a n c e  in  ev e ry  a re a  excep t th e  in te rv a l be tw een  
filing  o f  la s t  b rie fs  to  case h e a r in g  o r  su b m iss io n ."  *7 M an ip u la tin gmonths in 1989 to 15.6 months in 1990." 1990 Annual Report, supra note 60. at 63. In the years since, the dispo­sition time has substantially remained the same. In the most recent Annual Report, the Court announced: "TheNinth Circuit has improved its perfor­mance in every area except the interval between filing of last briefs to hearing or submission." 1992 Annual Report of the Ninth Circuit at 71.64. Position Paper of the Circuit Ex­ecutive. supra note 49. at 9-10. An outside evaluator has concluded:It is true that in recent years the Ninth Circuit has ranked low among the twelve regional circuits in the number of appeals terminated on the merits per three judge panel. The court has also had one of the poorest records for speed of case processing, if one measures the median time from filing notice of appeal to disposition. However, the court comes olT quite favorably in the size of its backlog as measured by the number of appeals pending per panel. Similarly, if one looks at the median time for process­ing cases after the judges have begun work, the Ninth Circuit looks quite good. Perhaps the judges on other courts of appeals handle more cases individually because those courts do not have as many judgeships as their caseloads would warrant.

Even if one were to focus solely on the Ninth Circuit's modest showing in the statistical data on case partic­ipations per judge it would be impossi­ble to identify a cause and effect rela­tionship because so many other fac­tors may also be at work (for example, the Ninth Circuit s practice of writing self-contained memoranda in cases not decided bv published opinioni.Arthur D. Heilman, Jumboism and Ju­
risprudence: The Theory and Practice of 
Precedent in the Larne Appellate Court. 56 U. Chi. L. Rev. 541. 600 n.255 (1989) (WESTLAW: L’CHILR database. ci<56 -5  541) I65. See Statement of Senator Decon- cini. supra note 40. at 288. The former Chief Judge seems to explain away the delay by attributing it to "slow panels." not the size of the court. Statement of former Chief Judge Alfred T. Goodwin. 
supra note 53. at 6 .

6 6 . Hearing on S. 9-18 Before the 
Subcomm. on Courts and Admin. Prac­
tice of the Senate Comm, on the Judicia­
ry. 101st Cong.. 2d Sess. 442 (1990) i statement of James W O'Brien. State Bar of California).67. 1990 Annual Report, supra note60. at 63 n.67: Another outside evalu­ator echoed these concerns:The Ninth Circuit is not. however, without its problems We begin with the median time from filing a
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ap p e lla te  in te rv a l  s ta tis tic s  is n o t a  su ffic ien t re sponse  on th e  
c o u r t’s p a r t . A t th e  sam e tim e, th a t  th e  N in th  C ircu it is re la tive ly  
slow  o v era ll w h e n  com pared  to  o th e r  c irc u its  o r  th a t  som e o f its  
ju d g e s  m ay  n o t  b e  p roductive  a s  o th e r  ju d g es  in  o th e r  c ircu its , for 
w h a te v e r  re a so n s , a re  n o t su ffic ien t ju s tif ic a tio n s  to  d ivide th e  
c ircu it. W ith o u t m ore d e ta iled  s tu d y , th e  on ly  co n fid en t p red ic tion  
w ould  be  t h a t  th e  effect o f d iv ision  p resu m ab ly  w ould be to  c rea te  
tw o slow  b e n c h e s  o u t o f  one, i f  a ll e lse w ere  to  re m a in  th e  sam e.

F ina lly , th e  N in th  C ircu it m ay be sized  by cost.** C ircu it 
ex p en ses  fo r 1988 to ta lled  $25.3 m illion , th a t  w as a b o u t o n e-fifth  of 
th e  to ta l fo r a ll th e  co u rts  o f  app ea ls . D ivision w ould ad d  to  th is  
to ta l. A n in it ia l  e x p e n d itu re  co n fid en tly  e s tim a te d  a t  $1.4 m illion 
w ould  be re q u ire d  to  e s tab lish  th e  new  tw e lfth  c ircu it. W hile th e re  
w as som e te s tim o n ia l sp ecu la tio n — a g a in s t logic a n d  th e  w hole 
ex p erien ce  o f  th e  federal g o v e rn m e n t— th a t  th e  tw o new  c ircu its  
som ehow  w ou ld  be  m ore cost e ffic ien t th a n  th e  e x is tin g  c ircu it an d  
w ould  re s u lt  in  a  n e t  sav ings, th e  rea lis tic  fiscal ex p ec ta tio n  is th a t  
tw o c irc u its  w ill be  m ore costly  to  a d m in is te r  th a n  one.*’

T h e  d isc u ss io n  o f th e  size o f  th e  N in th  C ircu it— its  d im ensions 
o f  geog raphy , p o p u la tio n , ju d g esh ip s , dock e t a n d  co st— suffe rs from  
a  lack  o f  c o n te x t m ore  o ften  th a n  no t. T w o co m p ariso n s i l lu s tra te  
th e  need  fo r c o n tex t. C o n sid er th a t  th e  N in th  C ircu it is today 
la rg e r  th a n  th e  e n tire  federa l ap p e lla te  ju d ic ia ry  o f  1939, w ith  
n ea rly  tw ice th e  to ta l  n a tio n a l case load  o f 1939. C o n sid er also  th a t  
th e re  a re  ap p ro x im a te ly  th e  sa m e  n u m b e r o f  fed e ra l judges, tr ia l 
a n d  a p p e lla te , in  th e  e n tire  N in th  C ircu it a s  th e re  a re  s ta te  judges, 
t r ia l  an d  a p p e lla te , in th e  sing le  s ta te  o f  A rizona . W orkload an d  
efficiency, n o t s ize , a re  th e  p ro b lem s o f th e  N in th  C ircu it. E ven  if

notice o f appeal to final disposition in A. Leo Levin. Lessons fo r  Sm a lle r G r ­
eases adjudicated on the merits, cuits. Caution fo r  Larger Ones, in Re-
Since 1984 the figure lias increased structuring Justice, supra note 22. at
every year, and in 1988. the last year 331. 334. See a lso Steven Flanders,
fo r which published statistics are Celebrating Size. 75 Judicature 276. 277
available, the figure was 14.5 months. 11992MWESTLAW : JUD ICATURE da-
ranking the N inth eleventh among the tabase. c i ( 7 5  - 5  2 7 6 )  i.
‘I t k  i f ?  tha?Ka P aP^  o f Senator Slademonth separated the Ninth from the n  _  At; in  Q
cellar, and the median for the Ninth C onon- ^  nole 30 - at 4 ' 9
was more than twice as long as that 69. Testimony o f Retired Chief Jus-
for each o f the two fastest circuits, tice Warren E. Burger, supra note 27. at
To lawyers and litigants fourteen and 469. But see Hearing on S. 948 Before
one-half months elapsed time may the Subcomm. on Courts and Admin.
seem long enough, but it bears empha- Practice o f  the Senate Comm, on the
sis that this is on ly a median figure: Jud ic ia ry . 101st Cong.. 2d Sess. 442
ha lf the cases took longer. 119901 (statement o f Chief Judge Bar­
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one w ere  d isposed  in  fa v o r  o f  c irc u it-sp littin g , it seem s in escap ab le  
th a t  an y  b ill t h a t  k eep s A riz o n a  a n d  C alifo rn ia  to g e th er, a s  S . 948 
would h a v e  done, c a n n o t p ro m ise  a n y th in g  b u t a  few sp ecu la tiv e  
and m a rg in a l g a in s .70

2. CONSISTENCY
S e n a to r  G o rto n  a n d  S e n a to r  H atfie ld  expressed  a se r io u s  co n ­

cern  fo r  d ec rea sed  c o n s is te n c y  a n d  th e  la t te r  gave as o n e  m ain  
reason  fo r d iv ision  “ th e  in c rea sed  likelihood  o f in tra c irc u it  co n ­
f l ic ts ." 7' S ta tis tic a lly , o p p o r tu n itie s  fo r conflic ting  h o ld in g s a re  
n u m ero u s: o n  a  28 ju d g e  c o u r t  th e r e  a re  3,276 co m b in a tio n s  o f  
panels t h a t  m ay decide  a n  issue , w ith o u t c o u n tin g  se n io r  ju d g es , 
d is tr ic t ju d g e s  an d  ju d g e s  s i t t in g  by d es ig n a tio n . In  1989, th e re  
r e r e  9310  in d iv id u a l ju d g e  p a r tic ip a tio n s  in  p an e ls .71

D efen d e rs  from  th e  N in th  C irc u it respond :

P re se rv a tio n  o f  a  s in g le  c irc u it w ith  a  sing le  C o u rt o f  A ppeals 
h a s  re s u lte d  in  th e  m a in te n a n c e  o f  a  c o n s is te n t an d  p re d ic ta b le  
body o f  federal law  th ro u g h o u t th e  w este rn  s ta te s  a n d  th e  
P acific  m a ritim e  a re a ,  fa c ilita tin g  tr a d e  an d  com m erce  an d  
c o n tr ib u tin g  to  s ta b il i ty  a n d  o rd e rly  p ro g ress . If  th e  a d m ira lty  
a n d  co m m erc ia l law  o f  th e  P acific  p o rts  w ere to  be d iv ided  
b e tw een  tw o  s e p a ra te  a n d  in d e p e n d e n t C o u rts  o f  A ppeals, 
c o n flic ts  w ould  in e v ita b ly  develop a n d  p red ic tab ility  o f  th e  law 
w ould  be  d im in ish e d  in  th is  v ita lly  im p o r ta n t reg io n .73

C o n s is te n t w ith  th e  n e w sp a p e r  e x p la n a tio n  o f  th e  po litics o f  th is  
recen t p ro p o sa l, th e  s p o n s o rs  im plied ly  w ould hope fo r conflic ts  
be tw een  th e  tw o p ro p o sed  c ircu its . O n ly  th e n  would th e  federa l 
law  in  th e  Pacific  N o r th w e s t  d iffe r su b s ta n tia lly  from  th e  federa l 
law in A rizo n a . C a lifo rn ia  a n d  N ev ad a .7' T hey  w ere a f te r  a  ch an g e  
in  fed e ra l law , no t co n s is te n c y . S e n a to r  H a tfie ld  m ade m u ch  to  do

bara J. Rothsteini *" |T lh e  cosi is 72 . Position Paper o f Senator Slade
certain to be exorbitant Gorton, supra note 30. at 5.

70. S. 1686 likewise would have kept 73. Position Paper o f the Circuit Ex-
these two states too th e r. See S. 1686. ecutive. supra note 49. at 5 -6 : see also
102d Cong., 1st Sess. 119911. See supra Statement o f Chief Judge Alfred T.
note 1. Goodwin, supra note 53. at 314-16.

71. 135 Cong. Rec. S5026 -dailv ed. The Goldf n Gate *  V  Publishes
May 9. 1990. - statement o f Senator Gor- an annuaJ survey o f N ,nth C,rcu,t case
tom: Id . at S5027 -statement o f Sen. law'
Hatfieldi; see a lso  Statement o f  Senator 74. See 135 Cong. Rec. S5026-28
Conrad Burns, supra note 28. at 275: -daily ed. May 9. 19891; see a lso  Position
Response to Tentative Recommenda- Paper o f Senator Slade Gorton, supra
lions, supra note 28. at 6-9 . note 30. at 5-6
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abou t a su rv ey  o f  ju d g es  an d  a tto rn ey s  conducted  by th e  N in th  
C ircu it in  w h ich  a  m ajo rity  o f  judges an d  law yers d isag reed  w ith  
the  s ta te m e n t th a t  “ [ tlh e re  is consistency  b e tw een  p an e ls  co n sid e r­
ing th e  sam e  issu e ."  15 W hatever else m ig h t be sa id  a b o u t th e  
polling v a lid ity  o f  th is  p h rasin g , a c o n tra ry  im pressio n  is suggested  
by th e  re sp o n ses to  o th e r  questions in  th e  v e ry  sam e  survey . A 
m ajority  o f b o th  ju d g es  an d  law yers ag reed  w ith  s ta te m e n ts  th a t  
the  “ N in th  C irc u it decisions genera lly  a d h e re  to  law  an n o u n ced  in 
earlie r o p in io n s"  a n d  th a t  th e  "q u a lity  o f  p u b lish ed  o p in ions is 
good.” 7* As o n e  p rac tic in g  law yer testified  a t  th e  S u b co m m ittee  
hearing : “ sp li t t in g  th e  N in th  C ircu it is n o t so m e th in g  th a t  th e  
law yers w ho p ra c tic e  before  th e  N in th  C ircu it have re q u e s te d ."  r'

A rguably , th e  N in th  C ircu it has done m o re  th a n  o th e r  c ircu its  
to deal in tra m u ra lly  w ith  in tra c irc u it conflic ts. All fu lly  b riefed  
cases a re  rev iew ed  by  c e n tra l s ta f f  a tto rn e y s  w ho code th e  issu es  on 
appeal in to  a  c o m p u te r .71 C ases th a t  ra ise  th e  sam e  issue  an d  
becom e ready  fo r c a len d a rin g  a ro u n d  th e  sam e tim e  a re  assigned  to 
the  sam e th re e -ju d g e  panel. T h is  co m p u te r p ro g ram  also  in fo rm s 
la te r panels w h en  a n  e a r lie r  panel h as  heard  b u t  n o t y e t decided 
the  sam e issue: th e  firs t panel th a t  ge ts  th e  issu e  th e n  decides it 
a u th o rita tiv e ly . '5 E ven  judges who a re  no t on  th e  h e a r in g  p an e l 
partic ip a te  to  w rite  m em o ran d a  th a t  no t in fre q u e n tly  re su lt  in  
m odification a n d  c la rifica tio n  o f  a d ra f t  panel op in ion . T h e  lim ited  
en banc p ro ced u re  a lread y  described  decides conflic ts  th a t  a r ise  
desp ite  th e se  p ro ced u res . A rguably, one in d ica tio n  o f  th e  e ffec tive­
ness o f th is  a r r a y  o f  p rocedures is th e  re la tive ly  sm all n u m b e r  o f  en

75. 135 Cong. Rec. S5027 idaily ed. Mariana Islands. S. 948 was endorsed 
May 9. 1989) »statement o f Sen. Hat- by the Washington Bar Association and 
field i See genera lly  Ninth Circuit Judi- the Conference o f Western Attorneys 
cial Council. Survey o f District Judges General.and Attorneys Regarding the U S. Courtof Appeals for the Ninth Circuit 19 (July |f| Coum . Th< El(pmmee "f

' the Ninth Circuit. 68 Cal. L. Rev. 937.
76. Position Paper o f the Circuit Ex- 945 (1980). A more recent innovation 

ecutive. suptn note 49. at 8. with the StafT Attorneys Office illus-
77. Statement o f Eric Redman, su- ‘ I™ ,3 the 10 monitor and manage 

pro note 35. at 691. At a Judicial Con- the law„ o f the circuit. The Office re­
ference o f the Courts o f the Ninth Cir- Vlews M  W ^ n  the volatile area o f 
cuit. in a secret ballot among all judges sentencing guidelines and notifies the 
and lawver representatives attending, Pa" ? ‘ Lo f “ V  relevani  PnWuihed o r un- 
9OT voted to oppose S. 948. Lawyers Published opinions. Eventually, the sys- 
voted 69 to 10 to oppose ibe measure. lem computerized.
S. 948 was opposed by Bar Associauons 79. United States Court o f Appeals 
in Arizona. California. Hawaii. Idaho, for the Ninth Circuit General Orders 4.1 
Montana. Nevada, and the Northern «19871.
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banc re h e a rin g s  th a t  a re  g ra n te d  e a c h  y e a r . T h e  m o st co m p reh en ­
sive em p irica l s tu d y  of p reced en t in  th e  N in th  C irc u it concluded: 
"O n  th e  problem  o f inconsistency  in  th e  law , . . th e  N in th  C ircu it 
has g en era lly  succeeded in  avo id ing  co n flic ts  b e tw een  panel deci-• »• *M)sions.

T h is  is one of those ra re  s itu a tio n s  w h en  th e  a s se rtio n s  m ade 
by b o th  sides o f a public policy d e b a te  h av e  been  su b jec ted  to  th e  
carefu l a n d  objective s tu d y  o f a n  in d e p e n d e n t sch o la r. P ro fesso r 
A rth u r D. H eilm an  has conduc ted  th e  o n ly  sy s te m a tic  s tu d y  o f  th e  
o p era tio n  o f  p reced en t in  th e  N in th  C ircu it. H e ilm an  analyzed  
one-fifth  o f  th e  N in th  C irc u it’s p u b lish ed  p an e l o p in io n s in  each  o f 
two c a le n d a r  y ea rs  (1983 an d  1986) a n d  th e n  tra c k e d  tho se  sam e 
issues th ro u g h  la te r  decisions. H e a lso  an a ly zed  a ll pub lished  
panel decisions in w hich th e re  w as a  d is s e n t  filed d u r in g  th e  y e a r 
1986.

P ro fesso r H eilm an c o n te m p la te d  th e  concep t o f  in d e te rm in acy  
in  th e  law  o f a  c ircu it in  g en era l a n d  a t te m p te d  to  ta k e  th e  m easu re  
of u n p re d ic ta b ility  in th e  law  o f th e  N in th  C irc u it in  p a rticu la r . 
T he P ro fe sso r su m m arized  h is co n c lu s io n s , based  o n  a  m ultip le- 
y ear s tu d y  o f th o u san d s  o f  op in ions o f  th e  N in th  C ircu it, a s  follows:

1. T he N in th  C ircu it h as  g e n e ra lly  succeeded  in  avo id ing  
conflic ts betw een  p anel decisions. .A lthough th e re  can  be d is ­
a g re e m e n t over w h a t c o n s titu te s  a n  in tra c irc u it  conflict, th e  
p o in ts  o f  d isp u te  w ould be ir r e le v a n t  in  th e  v a s t m ajo rity  o f

80. A rthur D. Heilman. Breaking the tedly limited sample, it does not appear
Banc: the Common-Laui Process in the that intracircun inconsistency is as
Large Appellate Court. 23 Am . St. L J. much o f a problem as many lawyers 
915. 921 119911 'WESTLAW: AZSLJ da- th ink ." Heilman, supra note 64. at 544.
tabase. ci<23 - 5  915 ) • His sum- Set a lso  Restructuring Justice, supra
marv went on to explain: note 22. at 27. S5 'concluding actual

The most significant new finding is intra-circuit conflicts are relatively rare,
that multiple-precedent issues can be but that appeal outcomes do seem to
o f several different kinds, with differ- vary on often-litieated legal issues that
ent implications for structural reform are governed by fact-specific rules). I f
depending on the circumstances that there is a perception o f inconsistency it
give rise to them .Also noteworthy is may be best explained by the disarray in
evidence suggesting that what makes a few prominent areas o f low. which are
appellate outcomes unpredictable, not characteristic o f the general law o f
even in a large court, is not an array the N inth Circuit. Heilman, supra note
o f decisions pointing in different di- 64 . at 595: see a lso Hearing on S. 9Jd
rections, but. mure often than not. the Before Subcomm on Courts and Admin.
absence o f a precedent that is closely Practice o f  the Senate Comm, on the
on point. Jud ic ia ry . 101st Cong.. 2d Sess. 661-62

Id. An earlier studv. by the same author. 1990' 'statement o f A rthur D. Hell- 
concluded: On the basis of an admit- mam.
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cases. T h e  s tu d y  found  very few in stan ces in  w hich tw o pan e ls  
reached  c o n tra ry  re su lts  th a t  could n o t easily  be reconciled on 
th e  basis o f  obvious d iffe rences in  th e  fac tual o r  legal se ttin g . 
M oreover, w h e n  decisions w ere  no t u n an im o u s, d issen te rs  r a r e ­
ly a rg u ed  th a t  c irc u it p reced en t com pelled a re su lt c o n tra ry  to 
th e  m a jo rity ’s.

2. C o n tra ry  to  w h a t som e observers have hypothesized , 
u n p re d ic ta b ility  o f  ap p e lla te  ou tcom es is not p rim arily  a  co n se­
quence  o f th e  p ro life ra tio n  o f p receden ts. T h e  stu d y  found 
th a t  w h a t m a k e s  fo r a n  u n p red ic tab le  ou tcom e genera lly  is n o t 
an  o v ersupp ly  o f c irc u it decisions, b u t th e  absence  o f  a  c ircu it 
p reced en t th a t  is closely on po in t.

3. F ro m  th e  pe rsp ec tiv e  o f  law yers an d  tr ia l judges, th e  
m ost se rio u s p rob lem  asso c ia ted  w ith  th e  large ap pe lla te  c o u rt 
is th e  ex is ten ce  o f m u ltip le  p reced en ts  govern ing  th e  sam e 
issue. A “ m u ltip le -p re c e d en t is su e ” is c rea ted  w hen  th e  n u m ­
b er o f p reced en ts  is large; th e  re su lts  a re  varied; th e  decisions 
a re  h an d ed  dow n in a  re la tiv e ly  sh o rt sp an  o f tim e; an d  th e  
op in ions d iscu ss  th e  o p e ra tiv e  facts in som e deta il. T h e  s tu d y  
e s tim a ted  th a t  a b o u t on e-six th  o f th e  N in th  C irc u it 's  pub lished  
decisions m ay involve a m u ltip le -p reced en t issue.

T ypically , m u ltip le -p reced en t issues involve fact-specific 
legal ru les (e.g ., d e fin in g  th e  m o m en t w hen  a  d e fen d an t h as  
been  a rre s te d ) , b u t som e a r ise  w hen  th e  law  is in  th e  process o f  
evolu tion  b ecau se  th e  c o u rts  a re  still s tru g g lin g  to a rtic u la te  
th e  g o v ern in g  s ta n d a rd  (e.g., th e  u n io n ’s d u ty  o f fa ir re p re se n ­
ta tio n ). T h e  q u e s tio n  re m a in s  w h e th e r these  c ircum stances 
m ake th e  law  u n p re d ic ta b le  for law yers and tr ia l judges i r r e ­
spective o f  th e  n u m b e r  o f  b in d in g  re lev an t p reced en ts .1"

T he ch ie f g a in  to  be expected  from  a  division, in te rm s  o f 
consistency , th e re fo re , m ig h t be th a t  judges, law yers an d  litig an ts  
could cope b e tte r  w ith  a  sm a lle r, m ore m anageable, and  m ore 
p red ic tab le  u n iv e rse  o f case  law. P e rh ap s  th e  m ost tro u b lin g  
aspect o f th e  d e b a te  o v er co n sis ten cy  is th e  cynical charge o f  
"d isc re tio n a ry  ju s t ic e .” T h e  ch a rg e  is th a t  th e re  is so m uch case 
law in th e  N in th  C ircu it th a t  it h as  becom e increasingly  easy for

81. Arthur D Heilman. M aintain ing  mary was based on previously published
Coherence in the L c ir r f  the Large Cir■ works cited above. Id. iciting Restruc-
cuit: The Empirical Record, JJrj. itin tT  JusM-?, supra note 22, at 55-90.
tional Workshop for Circuit Judges oi ile lim ar, i t ,  • k m c 'A: ’ {oilman, supra
the I' S Courts o f Appeals in Washing- n0ie 80)
ton. DC 'Feb 7-10. 1993) This sum-
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p anels  to  a c t like  legal rea lis t t r ib u n a ls , p ick ing  o u t th e  p reced en ts  
th a t  lead to  th e  desired  re su lt. In  th is  k ind  o f  ju d ic ia l e n v iro n ­
m en t, ph ilo sophy  becom es c o n tro llin g  an d  su ch  su b jec tiv ity  g e n e r­
a tes  u n c e r ta in ty  w hich in tu rn  a t t r a c ts  m ore  ap p ea ls . T h e  b est 
an sw er to th is  a rg u m e n t m ay be found  in th e  f irs t p a r t  o f  th e  
s ta te m e n t o f  a n  O regon  d is tr ic t  ju d g e  w ho ra ised  it  a t  th e  S ubcom ­
m ittee  h ea rin g : "T o  a n  e x te n t th is  is tru e  th ro u g h o u t th e  co u n try , 
b u t it  is ev en  m o re  p ro n o u n ced  in  th e  N in th  C irc u it.” ** D ividing 
th e  N in th  C irc u it sim ply  will n o t so lve th is  p rob lem , to th e  e x te n t it  
ex ists in  th a t  C o u rt o f  A ppeals.3 . C A L I F O R N I A  A T T I T U D E S

S e n a to r  G o rto n  com plained  th a t  th e  N o rth w e s t s ta te s  “ a re  
Bimply d o m in a te d  by C alifo rn ia  ju d g e s  an d  C a lifo rn ia  a t t i tu d e s ." 10 
H e exp ressed  co n cern s for g eo g rap h ica l re p re se n ta tio n  an d  fo r a 
reg ional fam ilia rity  he  says C a lifo rn ia  ju d g es  do n o t have to w ard  
h is ow n P acific  N o rth w est. H e  hoped  for ap p e lla te  ju d g es  w ho 
b e tte r  u n d e rs ta n d  th e  u n iq u e  issu es  o f  th e  N o rth w est.* 1 S e n a to r  
B u rn s said  th a t  " i t  is (n o t| fa ir  o r  in th e  b es t in te re s t  o f  th e  ju d ic ia l 
p rocess" for c itizen s  o f s ta te s  su ch  a s  M o n tan a  to  su ffe r because  
C alifornia, like th e  p o pu la tion  c e n te rs  on b o th  coasts , “ co n tin u es  to 
experience a n  econom ic an d  p o p u la tio n  boom ." H e com pared  th e  
a rra n g e m e n t o f  six  c ircu its  o n  th e  e a s t co ast w ith  only  th e  one 
c iicu it on th e  w est coast to  ca ll for " ju d ic ia l fa irn e s s ,"  inv o k in g  a 
kind o f so v ere ig n  re p re se n ta tio n  th e o ry  *  S e n a to r  H atfie ld , a n o th ­
e r co-sponsor, seem ed to  d is ta n c e  h im se lf from  th e  C alifo rn ia  
xenophob ia  so m ew h a t by a rg u in g  positively  for t b n d es irab ility  o f  a 
n o rth w est c irc u it com prised  o f  a  sm a ll se t o f  co n tig u o u s S ta te s  w ith  
com m on in te re s ts , p resu m ab ly , in te re s ts  w hich  th o s e 'S ta te s  do no t 
sh are  w ith  C a lifo rn ia .17

82. Hearing on S. 9-18 Before the 84 . Position Paper o f Senator Slade
Subcomm on Courts and Admin. Prac- Gorton, supra note 30. at 6-7 .
tice o f  the Senate Comm, on the Judicia - e s  l3 5  Cong Rec S5028 ,dai,v ^
rv. 101st Cong.. 2d Sess. -148 .1990 ) Mav 9 . 1 9 8 9 )'statement o f Sen. Bumsi.
'statement o f Chief Judge Owen M. Pan-
neri Ihereinafter Statement o f Chief 80 . statement o f Senator Conrad
Judge Owen M. Pannerl; see. e.g.. Bums, supra note 28. at 3—1.
Greenhow v Secretary of Health & Hu- 87. Testimony o f Senator Mark 0 .
man Servs., 863 F 2d 633. 635-36 19th Hatfield, supra note 25. at 253. Senator
Cir. 1988). See a lso  Heilman, supra note Hatfield explained:
80. at 986-87. Opponents o f the Bill respond to such

83. 135 Cong. Rec. S5026 'daily ed. an argument by branding it as an
May 9 . 1989) 'statement o f Sen. Gor- illegitimate attempt to "gerrymander”
ton). the make-up o f the Court, o r imper-
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W hile "C a lifo rn ia  a t t i tu d e s ”  m ay  be a .q u ite  deserved  e p ith e t in 
th e  g e n e ra l life o f  th e  n a tio n , th e  sp o n so rs ’ underly ing  p rem ise  th a t 
C a lifo rn ia  ju d g es a re  id io sy n c ra tic  a n d  m onolith ic, a  d is tin c t 3ubset 
a m o n g  N in th  C ircu it ju d g e s , s im p ly  is beyond th e  th re sh o ld  of 
a b su rd ity . O ne need  n o t b e  a  T u m e r ia n  h is to rian  to  observe first, 
how  th e  coastal Z eitgeist se e m s to  m ove from  each coast in w ard  and 
second , how th e  w e s te rn  in flu e n c e  o n  th e  life of the  n a tio n  a n d  the  
n a tio n ’s law a p p e a rs  to  b e  in  th e  ascendancy . T h e  se n tim e n t 
h o s tile  to  C a lifo rn ia  ju d g e s  a p p e a rs  to  be m ore  p ronounced  re g a rd ­
in g  e n v iro n m e n ta l law , a n d  i t  s e e m s to  be an  un fo u n d ed  s te reo ­
ty p e .31' A nyone w ho s tu d ie d  th e  in d iv id u a l jud ic ia l ph ilosophies on 
th e  N in th  C ircu it o r  u n d e rs to o d  th e  w ay  h ea rin g  panels a re  co n sti­
tu te d  w ould n o t be p e rs u a d e d .”  P a n e ls  a re  draw n by co m p u te r 
from  a  pool th a t  in c lu d es a ll  th e  ju d g e s  on  th e  N in th  C ircu it. T he
p ro g ra m  is designed  so  t h a t  each

missibly balkanize federal law. The 
former is not the motivation, and the 
latter will not be the result. Circuit 
court boundanes were orig inally cre­
ated to reflect this regional identity. 
Circuit size was determined, in part, 
by identification o f a small set o f con­
tiguous slates that shared a common 
background. The goal is not to avoid 
differences o f opinion on various legal 
issues, nor to splinter the uniform  de­
velopment o f federal caselaw. Rather, 
it is to foster reasoned decisions 
• which take into account the social, 
economic and historical circumstances 
from which legal issues arise I by 
judges who share sim ilar backgrounds 
and experiences.

Id .
8 8 . See Editorial. Don't S p lit the 

Ninth C ircuit. S.F. Chron.. Mar. 12. 
1990. at A16. The Sierra Club Legal 
Defense Fund, admittedly an institution 
without claim o f objectivity, surveyed 
the published opinions o f the Ninth C ir­
cuit since 1987 on environmental issues 
and found them to be "about evenly 
split between affirming and reversing 
judgments." Hearing on S. 9-18 Before 
tne Subcomm. on Courts and Admin. 
Practice o f  the Senate Comm, on the 
Judicia ry . 101st Cong., 2d Sess. 514 
• 1990i 'statement of Michael T raynor. 
Chair, S ierra Club Legal Defense Fundi.

ju d g e  s its  w ith  every o th e r  judge

The study “ revealledl neither domina­
tion o f a particular region by judges 
appointed from states outside the 
(northwestI region nor an overall ten­
dency in the existing Ninth Circuit to 
side with environmental interests." Id. 
It  seems noteworthy, however, that en­
vironmental groups are so visible ir» the 
opposition to the proposal to divide the 
N inth Circuit. Something muat be at 
stake fo r them. Republican Senator 
Wilson, then a candidate for Governor in 
California, where environmental issues 
are important, raised an environmental 
hue and cry. See W John Moore. De­
bating an Appeals Court Boundanes. 
Nat'! J .. Mar. 10. 1990. at 582.

89 . See Position Paper o f Circuit Ex­
ecutive, supra note 49. at 8 -9 ; see also 
Heilman, supra note 64. at 547 n.20. 
The price for the arrangement o f panels 
is not small, in time and energy of 
judges. One thoughtful critic has sug­
gested this is not worth it. that "the net 
is a pattern o f having judges sit together 
fa r too few times in the course o f a cycle 
which requires the belter part o f two 
years to complete and yet travelling over 
a far-flung circuit." Hearing on S. 948 
Before the Subcomm on Courts and Ad­
m in. Practice o f  the Senate Comm, on the 
Jud ic ia ry , 101st Cong., 2d Sess. 684 
• 19901 (statement o f former Sen. Roman 
L. H ruskai.
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in  th e  pool a n  eq u a l n u m b e r  o f  tim es, a n d  s its  a t  each  place for 
ho ld ing  c o u r t  a n  eq u a l n u m b e r  o f  tim es. I t  is q u ite  ra re  th a t  all 
th re e  ju d g e s  from  a p an e l a re  from  th e  sam e  place. E xcept for th e  
C h ief J u d g e , th e  en  b an c  c o u rt is ran d o m ized  in each  case. To 
c o rre la te  d ec is io n s  w ith  th e  geograph ic  o rig in s  o f th e  ju d g es  w ould 
ap p ea r im p o ssib le  even  for th e  m ost avid  n u m b er-c ru n ch in g  social 
sc ien tis t. A t le a s t, no o n e  h as  cried it  th u s  far.

T o  th e  e x te n t  th a t  a  “ reg io n a l m ilie u "  m ay be re lev an t in  a 
case, th e  d is t r ic t  ju d g e  c a n  be expected  to  have  in co rp o ra ted  i t  in to  
th e  l itig a tio n  a t  th e  tr ia l  level.50 A t th e  a p p e lla te  level, a  ju d g e ’s 
ho m eto w n , a s  d is tin c t from  ju d ic ia l ph ilosophy, c an n o t reasonab ly  
be ex p ec ted  to  p lay  a  la rg e  role. Local b ias is offensive to  th e  very  
no tio n  o f  a  fed e ra l co u rt. B a lk an iza tio n  o f  federa l law  is c o n tra ry  
to  fed e ra lism . T h e  p ro p e r fu n c tio n  o f  th e  reg ional C o u rts  o f  
A ppeals is to  federa lize  th e  law .51 S im ply  s ta te d , it  is d ifficu lt to  
believe th e  c o m p la in t o f  a  C a lifo rn ia  ju d g e  d o m in a tio n .51 B u t if  one 
did be lieve  it. S. 948 w ould  a c tu a lly  in c rease  th is  concern , because 
th e  su p p o se d  d o m in an ce  o f  C a lifo rn ia  ju d g es  in th e  new  n in th  
c ircu it w o u ld  be s tre n g th e n e d  d ra s tica lly  by th e  division.

9 0 .  Statement of Enc Redman. su- 
pro note 35. a t 694. There is also some 
question whether the division o f the 
Ninth Circuit actually would generate 
and maintain appellate "victories" lo r 
the Northwest. Id .

9 1 ,  Judge Wisdom explains why c ir­
cuit splitting threatens this function:

I f  this process were earned to its logi­
cal conclusion, the states o f Texas. 
California and New York would each 
constitute a circuit. A United States 
Court o f Appeals does not just settle 
disputes between litigants. It has a 
federalizing function as well as a pure­
ly appellate function o f reviewing e r­
rors. The federal courts role is to 
bring local policy in line with the Con­
stitution and national policy. Within 
the framework o f "cases and contro­
versies”  and subject to a ll the appro­
priate judicial disciplines, federal 
courts adjust the body politic to stress­
es and strains produced by conflicts 
>1) between the nation and the states 
and i2 l between the government • na­
tional. state and local' and private citi­
zens asserting federally-created or fed­

erally-protected rights. The federaliz­
ing role o f circuit courts should not be 
diluted by the creation o f a circuit 
court so narrowly based that it will be 
difficult fo r such a court to overcome 
the influence o f local pndes and preju­
dices.

John Minor Wisdom. Requiem fo r  a 
Great Court. 26 Loy. L. R/ev. 787. 788 
119801. Arguments to the contrary are 
simply wrong. See Statement o f Mark
C. Rutzick. supra note 33. at 565 ("The 
argument fo r extra-regional appellate 
judges is at bottom historically ignorant 
and incorrect."!,

92. Letter from Chief Judge Good­
win to Senator Heflin 2 'April 2. 1990>, 
reprinted in Heannp on S. 948 Before 
the Subcomm. on Courts and Admin. 
Practice o f  the Senate Comm, on the 
■Judiciary. 101st Cong.. 2d Sess. 435 
11990i ( " I f  there is a California domina­
tion I am afraid that Diogenes and his 
lantern will have to find it." ). Two o f 
the most visible "California 
judges."Chief Judges Browning and 
Goodwin, were appointed from Montana 
and Oregon, respectively.
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T h e  com parison  to  th e  e a s t co ast, w h ile  in s tru c tiv e , shou ld  not 
be p u sh ed  too far. G ra n te d , th e  e a s t  co as t, w ith  m u ltip le  circuits, 
has a  com m ercial v iab ility  th a t  does n o t  seem  to be w eakened  by 
th e  ex istence  o f m u ltip le  federa l a p p e lla te  venues. B u t th is  a r ­
ra n g e m e n t re su lted  fro m  h is to ry  a n d  th e  acc id en t o f  accum ulated  
ad  hoc red raw ing  o f  c irc u it  b o u n d a rie s , acce le ra ted  in  th e  e a s t  by 
e a r lie r  popu la tion  g ro w th  a n d  econom ic  deve lo p m en t. I t  seem s 
m ore p ru d e n t to  reco g n ize  th a t  h is to ry  h a s  provided  th e  w est coast 
w ith  a n  o p p o rtu n ity  to  b e  a  reg io n  in  a  s e n se  th a t  th e  e a s t  coast is 
not. O ne im plica tion , p e rh a p s , o f  th is  reco g n itio n  is th a t  C ongress 
shou ld  be re lu c ta n t to  u n a lte ra b ly  su b -d iv id e  th e  fed e ra l jud icia l 
region on th e  w est c o a s t w ith o u t se r io u s  a n d  ca re fu l reflection . 
F inally , if th e  po litica l dec is io n  is th a t  th e  federa l law  sh o u ld  vary 
reg ionally , th e n  C o n g ress  sh o u ld  leg is la te  th o se  p a r tic u la r  v a r ia ­
tions; v a ria tio n s  sh o u ld  n o t  be c re a te d  in d ire c tly  by c h an g in g  the 
s tru c tu re  o f th e  fed e ra l c o u r t  sy stem .4 . M A S T E R Y  O F  S T A T E  L A W

U pon in tro d u c tio n  o f  th e  S. 948, S e n a to r  Packw ood u rg ed  th a t 
d iv id ing  th e  N in th  C irc u it “ will allow  ju d g e s  an d  th e ir  c le rk s  to 
develop an  even  g re a te r  m a s te ry  o f th e  S ta te  law s w hich  th e ir  
c ircu it encom passes th a n  th e  h igh level o f  ex p e rtise  w h ich  they  
c u rre n tly  e x h ib it.” ** F ir s t ,  th is  a rg u m e n t seem s to  inc lu d e  its  ow n 
re fu ta tio n ; th e  c u r r e n t  “ h ig h  level o f  e x p e r tis e ” does n o t a p p e a r 
in ad eq u a te . Second, th e  a c tu a l ex p erien ce  b o rn e  o u t by th e  s ta t is ­
tics fu r th e r  d im in ish es  th is  a rg u m e n t. T h e  N in th  C ircu it c u rre n tly  
decides ab o u t 225 a p p ea ls  in  d iv e rs ity  c a se s  each  y e a r  a n d  in  th ree - 
fo u rth s  o f tho se  th e  d is t r ic t  ju d g e , w ho in  th e  typical case  w as a 
long-tim e p ra c titio n e r  in  th a t  SUiTea law , is a ffirm ed .”  T h e  re ­
m a in in g  5 ,8 00 -p lus cases  ra is e  issu es  o f  fed e ra l law.5 . R E D U C I N G  T H E  R E V E R S A L  R A T E

S e n a to r  Packw ood su g g es ted  th a t  d iv id in g  th e  N in th  C ircu it 
m igh t reduce  th e  rev e rsa l r a te  by th e  S u p re m e  C ourt.'1' A dm itted -

93. 135 Cong. Rec. S5027 idailv ed federal lawi; accord Salve Regina Col-
May 9. 1989* (statement o f Sen. Pack- lege v. Russell. 199 U.S. 225. I l l  S.Ct.
wood*; see a/so Statement o f Kenneth 1217, 113 L.Ed.2d 190 *1991). on re-
O. Eikenberry, supra note 48. at 632. mand  938 F.2d 315 l is t  C ir.1991); see

94. Position Paper o f Circuit Execu- also supra note 48.
tive. supra note 49. at 10, Bu t c f  In re _  p ce/1.17 M . , l „
McLinn. 739 F 2d 1395. 1397 <9th Cir. v t95* 1oa5 , " g' ,R* "  S V ,^  t1984* *en banc .questions o f state law M̂ 9 ' 1989 ’ “ "g ™ ™  o f Sen. Pack-
are r»viewable under same independent w0°d | - a lso  Statement o f Chief 
de novo standard as are questions o f
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ly, th e  s ta t is t ic s  f lu c tu a te  from  te rm  to te rm , b u t  a s  recen tly  as 
O cto b er T e rm  1986 th e  N in th  C irc u it  ra n k e d  te n th  am o n g  th e  
tw elve reg io n a l c irc u its  in  re v e rsa l r a te  w ith  a 477c rev e rsa l ra te  
com pared  to  a  n a tio n a l av e rag e  o f  6 2 ^ .* ’ In  an y  e v e n t th is  a rg u ­
m en t seem s so m e th in g  o f  a non  sequ icu r.'j; I t  sh o u ld  be n o ted  th a t  
d iv id ing  th e  F if th  C ircu it did n o t seem  ap p rec iab ly  to  a ffec t th e  
n u m b e r  o f  cases  c la im in g  S u p re m e  C o u r t rev iew  from  th e  reg ion  o f 
th e  new  F ifth  a n d  E le v e n th  C irc u its . T h e re  is a  lay p e rso n 's  c ru d e  
p e rcep tio n  th a t  th e  N in th  C irc u it w a s  a  co n se rv a tiv e  c o u r t in th e  
1970s, w hich th e  C a r te r  a p p o in tm e n ts  m ad e  m ore  lib e ra l fo r a tim e  
an d  w hich  th e  R e a g a n -B u sh  a p p o in tm e n ts  la te r  m ad e  m o re  co n se r­
vative. T h e  com m on n e w sp ap e r-s ty le  e x p la n a tio n  is th a t  th e  re v e r­
sal r a te  w as h ig h  for a  period  w h e n  th e  N in th  C irc u it w as o u t o f  
sy n ch ro n y  w ith  th e  S u p re m e  C o u r t .  W h a t th is  a rg u m e n t m ay 
prove u ltim a te ly  m ay  be very  little : a n y  c h a ra c te r iz a tio n  o f  a  bench  
as la rg e  a s  th e  N in th  C ircu it m u s t  be a g ro ss  g e n e ra lity  a n d  will 
prove h igh ly  e v an escen t. A fte r a ll. e a c h  new  A d m in is tra tio n  b rin g s 
its ow n ap p ro a c h  to  A rtic le  III p a tro n a g e .

F . T H E  A R G U M E N T  F O R  A  M O R A TO R IU M  
O N  D IV ID IN G  T H E  N IN T H  C IR C U IT

S e n a to r  H a tfie ld , o n e  o f  th e  sp o n so rs  o f  th e  bill, exp la ined : 
"o n e  o f th e  m a jo r goals o f  th e  sp o n so rs  o f  S. 948 h as  been
acco m p lish ed   F o r too  long, th e  p ro b lem s fac ing  th e  N in th
C ircu it, a n d  th e  e n tire  federa l c irc u it  sy s tem  for t h a t  m a tte r , have  
n o t received  th e  th o u g h tfu l a t te n t io n  o f C ongress a n d  public  d iscu s­
sion th e y  d e se rv e ."  *  T h e  e ffo rt o f  th e  p re se n t s tu d y  is to  jo in  th e  
d eb a te  a n d  to  b rin g  som e m o re  a t te n t io n  to  it. T h e  a rg u m e n t 
offered  he re , how ever, is th a t  C o n g re ss  sh o u ld  n o t d ec la re  c lo tu re  
in th e  f ilib u s te r  over th e  fa te  o f  th e  N in th  C ircu it, a t  leas t no t 
p re m a tu re ly .

T h e  m ost recen t a rg u m e n ts  fo r d iv ision  ind iv idually  a n d  c u m u ­
la tive ly  a p p e a r  in  p a r t  to  be c ra f ts m a n lik e  e ffo rts  to  ach ieve an

Judge Owen M. Panner. supra note 81. -.nee o f  the Sulicitor General upon Su-
at 449. p rtm e Court Disposition o f  Federal Cir-

96 . Position Paper o f Circuit Execu- cuit Court Decisions: A C loser Look at
tive. supra note 49. at 10. the S in th  Circuit Record. 69 Judicature

97 . See Harold J. Spaeth. Supreme -7®!- 366 < 1986».
Court Disposition o f  Federal Circuit 98t Statement o f Senator Hatfield.
Court Decisions 681 Judicature J45 2 4 9 - , upra note 25 Jt 250
50 < 1985»; Gerald F. le lm en . The In /lu -
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un d erly in g  political goal to  sh if t th e  d irec tio n  o f law  in th e  Pacific 
N o rthw est, n o tw ith s ta n d in g  C ongressiona l p ro te s ts  to  th e  c o n tra ry  
T h is  m ay be a ttr ib u ta b le , p e rh ap s , to  som e u n a r tic u la te d  rea liza ­
tio n  th a t  th e  tra d itio n a l m e a n s  o f  in fluence  by th e  tw o political 
b ran ch es—ap p o in tm e n t a n d  c o n firm a tio n — have becom e less effec­
tive, e ith e r  because o f  th e  th e n  lo n g -stan d in g  p a r ty  d iv ision  be­
tw een  th e  P re s id e n t a n d  th e  C ongress o r  because  th e  N in th  C ircu it 
bench  has grow n too la rg e  to  pack  easily  o r  quickly. A cciden ts of 
re tire m e n t h ap p en  too  in f re q u e n tly  fo r large-scale  su b s ti tu tio n s  
a n d  sen io r c ircu it ju d g es  c o n tin u e  to  h e a r  ap p ea ls , th u s  fu r th e r  
d ilu tin g  th e  im pact o f n ew  ap p o in tee s . O f  course , th e re  is n o th in g  
in h e ren tly  w rong  w ith  th a t  po litica l goal. Indeed , th e  d esire  o n  th e  
p a r t  o f those in  th e  Pacific  N o rth w e s t to  have  a  c irc u it o f  th e ir  ow n, 
in d ep en d en t o f  th e  C a lifo rn ia  p resence , goes back  to  th e  1940s an d  
likely will co n tinue . T h e  ju d g e s  w ho re s is t  th e  d iv ision  a re  p ra c tic ­
in g  “ politics" a s  well.”  T h e ir  a p p a re n t  d es ire s  fo r size a n d  th e  
s ta tu s  quo likew ise fuel th is  deb a te . T h e  ju d g e s  opposing  the  
division may ju s t  be m ore  “ c o n se rv a tiv e "  o f  in s t i tu t io n s  (n o t n eces­
sarily  ideologically); som e m ay  re lish  ju d ic ia l a d m in is tra tio n  o n  th e  
g ran d  scale; be ing  a m e m b e r o f a  c o u r t  w hich  is la rg e r th a n  th e  
f irs t  S en a te  m ay be a t tra c t iv e  to  som e ju d g es; even  se ssio n s in 
H aw aii can be seen  as a  p e rq u is ite  to  be p ro te c te d .1"" T h e re  is a 
c e r ta in  political irony  in  th e  o vera ll S e n a to r ia l im p a tien ce  ex h ib ited  
by S. 984. how ever. T h e  N in th  C ircu it h ad  a  no m in a l R epub lican  
m ajo rity  w hen th e  1989 bill w as in tro d u ced , th a t  g rew  la rg e r by th e  
en d  of th e  last A d m in is tra tio n .101 Y et, th e  m e a su re 's  c h ie f  advo ­
ca tes  w ere R epublican. O nce befo re  w h en  th is  in e lu c tab le  c o n s titu ­
tio n a l influence o f  n o m in a tio n  a n d  c o n firm a tio n  w as overlooked 
d u rin g  th e  ill-fated c o u rt-p a c k in g  p lan  o f  1937 ,IW S e n a to r  J a m e s  
B yrnes of S ou th  C aro lina  o bserved  a b o u t su ch  po litical im patience . 
“ N ever ru n  for a  tra in  a f te r  you  h av e  c a u g h t i t .”99. Sec generally Judges and Legisla- • 1981» iCanal Zone alignment in thetors: Toward Institutional Comity 'Rob- Fifth Circuit depended on scheduled air-ert A. Katzmann ed.. 19881; see supra line connections!.
note 49  , tOI. See Heilman, supra note 64. at100. Judge hozinski was quoted. 547 n l9. See generally Goldman. Rea-perhaps tongue-m-cheek. as saying that ,f  Judlc(a, u  : Completing thehe did not want to give up circuit meet- Puu,e and Summin^ Up% 72 j udicatureings in Hawaii. TrigabofT. supra note 3 18 119891 1 WESTLAW: JUDICATURE46. at 5j  Stranger considerations have daubase, ci)72 . 5  318) 1.controlled redrawing decisions. seeThomas E. Baker. Precedent Times 102. See William H. Rehnquist. The
Three: Stare Decisis in the Divided Fifth Supreme Court: How It Was. How It Is
Circuit, 35 Sw. L J .  687. 726 n.288 215-34 11987).



Sec. F MORATORIUM ON DIVIDING NINTH CIRCUIT 101
U ltim a te ly  a n d  p roperly  considered  as a  p o litica l issue , th e  

n a tio n a l in te r e s t  is th e  la rg e r co n tex t w ith in  w h ich  C o n g ress  m u s t 
decide. T h e  d e fe n d e rs  o f th e  N in th  C irc u it b o u n d a ry  a s s e r t  a 
pow erful d e fe n se  a g a in s t division, so u n d in g  th e  im p o r ta n c e  o f  a 
n a tio n a l p re se n c e  in th e  Pacific Rim. T h e n -C h ie f  J u d g e  G oodw in  
m ade th e  a rg u m e n t  on th a t  level:

C o m m erc ia l law  affecting  w orldw ide  m a r i t im e  tra d e , a i r ­
c ra f t  a n d  au to m o b ile  m a n u fa c tu rin g  p la n ts , a g r ic u ltu re  a n d  th e  
e n te r ta in m e n t  in d u s try  is app lied  u n ifo rm ly  th ro u g h o u t a  v ast 
a re a  o f  la n d  a n d  w a te r  from  w hich e m erg es  a b o u t o n e -fif th  of 
th e  fe d e ra l litig a tio n  in  th e  U n ited  S ta te s .103 

C o n g ress  n ecessa rily  o u g h t to  p au se  to  c o n s id e r  t h a t  " [v jir tu a l-  
ly a ll ac tiv e  ju d g e s  o f th e  c o u rt o f appea ls , a n d  th e  m a jo rity  o f  all 
judges a n d  la w y e rs  in  th e  c ircu it, a re  a g a in s t th e  p ro p o sed  d iv i­
s ion .”  104

B eyond th e  p a r tic u la rs  o f th e  N in th  C irc u it, th e r e  is a n  in e v it­
able d o w n sid e  to  th e  tech n iq u e  o f s p li t t in g  c irc u its  g en era lly . I t 
irrev e rs ib ly  le ssen s  th e  “ federa liz ing  fu n c tio n  o f  c o u r ts  o f  a p ­
p ea ls ."  "l*’ A n d  everyone  is bound to  ag ree  th a t  su b d iv id in g  C o u rts  
of A ppeals  m u s t  logically be u n d ersto o d  to  be a  lim ited  s tra te g y .*'* 
T he b e s t a rg u m e n t  a g a in s t d iv id ing  e x is tin g  c irc u its  is th a t  i t  is a 
refo rm  th a t  s im p ly  does no t w ork  to  red u ce  w o rk lo ad . As C h a p te r  
F o u r co n c lu d ed , th e  d ivision  o f th e  F if th  C irc u it d id  n o t p e rfo rm  
any la s tin g  m irac le . F u rth e rm o re , th e  la rg e r  C o u r ts  o f  A ppeals, 
w ith th e  la rg e r  p rob lem s— th e  D is tric t o f  C o lu m b ia , S econd  and  
N in th  C irc u its— prac tica lly  re s is t an y  feasib le  d iv is io n .107

A s a n  acad em ic  m a tte r , d iv id ing  c irc u its  m ig h t b e  m ore  feasib le  
and  w ould  be  m o re  effective if th e  e n tire  g eo g rap h ica l sch em e  could103. Statement uf former Chief lOfl. Thomas G. Gee. The Imminent Judge Alfred T. Goodwin, supra note 53. Destruction of the Fifth Circuit: Or.at 312: see also Hearing on S. 9-18 Be- How Mot to Deal with a Blossoming
fore the Subcomm. on Courts and Ad- Docket. 9 Tex. Tech L. Rev. 799. 799
mm. Practice of the Senate Comm, on the (19781 r|A |re we to continue the split-
Judiciary. 101st Cong.. 2d Sess. 282 t l n g  process until it becomes mincing,11990) 'statement of Sen. Alan Cran- wlt|, a Urmed States Court of Appeals

generally Lateef. supra note for t^e H0U3l0n Metropolitan Area?").104. 1990 Annual Report, supra note l P»uI ?  Carnngion.Crowd-
0q y ed Dockets and the Courts of Appeals:105. Charles Alan Wright. The Over- Tht, 10
loaded Fifth Circuit: A Crisis in Judi- ^ 1 1

ca l Administration. 12 Tex. L. Rev. 949. Hellman- SUpm "°te974 11964). Wisdom, supra note 91. at at “ “ J -1—1*788.
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be red raw n , th e  ap p ro ach  re jec ted  by  th e  H ru sk a  C om m ission in 
1973 as m uch too u n s e tt l in g .10* T h is  w ould  p e rm it a n  initial 
levelling  o f  caseload  a n d  ju d g esh ip s . F o r exam ple, C ongress m ight 
c re a te  tw en ty  c irc u its  o f  n in e  ju d g es  o rg an ized  w ith  roughly  equal 
case load  u n d e r a  com pletely  re d ra w n  sy s tem  of b o u n d ary  lines.1”  
T h is  sy m m etry  w ould  be gained , how ever, a t  a h igh cost in  d isrup ­
tion . M uch fed e ra liz in g  in flu en ce  o f  th e  C o u rts  o f  A ppeals would 
be lo s t w ith  so m an y  sm a lle r  c ircu its . T h e  balk an ized  p receden t of 
th e  law  o f th e  c irc u its  a lread y  p re s e n t in  th e  c u rre n t a rra n g e m en t 
w ould  be w orsened  likely  w ith o u t a n y  c o m p en sa tin g  im provem ents. 
M ore c ircu its  m u ltip ly  in te rc irc u it con flic ts , and  th e  re su ltin g  ba l­
k an ized  hegem ony o f n a tio n a l law  a rg u a b ly  is one o f th e  principal 
b a n e s  o f  th e  federa l c o u rt sy s te m .110 I f  c irc u it sp littin g  is a  bad 
idea, c ircu it m incing  is even  w orse.

D ividing th e  N in th  C ircu it o r  u s in g  i t  a s  an  excuse to  c rea te  a 
sy s tem  o f m in i-c ircu its  sim ply  w ill n o t a d d re ss  th e  real problem . 
T h e  c u re  is w orse th a n  th e  d isease , for c irc u it s p littin g  does no t 
solve th e  prob lem s o f o n e  c ircu it a n d  m ere ly  postpones so lu tion  of 
th e  p rob lem s o f tw o  to  som e fu tu re  d a y .111 A gain, th en -C h ie f Ju d g e  
G oodw in  sum m ed  up  th e  problem :

S p littin g  th e  N in th  C ircu it, o r  o th e r  c ircu its , w ould no t add ress 
th e  rea l p rob lem  fac ing  th e  F ed e ra l C o u rts  o f  A ppeals. T he 
prob lem  is n o t s tru c tu re , b u t w ork load . C rea tin g  m ore reg ion­
a l c ircu its  w ould  n o t d im in ish  th e  w ork , b u t m erely  divide it. 
T h e  n u m b e r o f  cases th a t  m u s t be h e a rd  by th ree-judge  panels 
na tionw ide  w ould  rem a in  th e  sam e  a n d  co n tin u e  to grow  no 
m a tte r  how m an y  new  c ircu its  a re  fo rm ed .112

A m ong th e  su b jec ts  w ith in  th e  exp lic it charge  o f th e  F ederal 
C o u rts  S tu d y  C o m m ittee  w as C o n g ress’ re q u e s t for a n  ev a lua tion  of 
th e  s tru c tu re  an d  a d m in is tra tio n  o f th e  C o u rts  o f A ppeals. P e r­
haps, th e  tim in g  o f  th e  in tro d u c tio n  o f  S. 948  can be u n d ersto o d  as 
h av in g  been som e no t-so -su b tle  a t te m p t  to  in fluence th e  S tudy  
C o m m itte e ’s d e lib e ra tio n  w ith  th e  hope o f  som e su p p o rt for th e  
p ro p o sa l to  divide th e  N in th  C ircu it. T h e  sp o nso rs o f  S. 948 did in108. See supra text accompanying 09 11987) iWESTLAW: HVLR database, notes 15-16. cillOO -5  1400) ).109. See Alvin B. Rubin. Views from 111. See Thomas E. Baker. A Post-
the Lower Court. 23 UCLA L. Rev. 448. script on Precedent in the Divided Fifth459(1976). Circuit. 36 Sw. L J .  725. 742 (19821110. Thomas E. Baker & Douglas D. SWLJ doubase' c i,MMcFarland. The Need for a New Nation- ' 1j  I Court, 100 Harv. L. Rev. 1400. 1404- 112. Goodwin, supra note 42, at 11
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fact re sp o n d  to  th e  C o m m itte e ’s T en ta tiv e  R ecom m endations 113 a n d  
d irectly  re q u e s te d  th a t  th e  C o m m ittee 's  F inal R ep o rt in c lu d e  a 
specific e n d o rse m e n t fo r th e  p roposal.1"  T h e  S tu d y  C o m m itte e  
resisted  th e se  effo rts  fo r th e  m ost p a r t, a n d  in  th e  F in a l R e p o rt 
took " n o  p o s itio n ’’ on  th e  p roposal, decid ing  in stead  to  d e fe r  to  th e  
political p ro cess .113

T h e  F ed era l C o u rts  S tu d y  C om m ittee  in stead  e n tr e a te d  C o n ­
gress to  reco n cep tu alize  th e  d eb a te  over th e  C o u rts  o f  A ppeals. 
T h e  d ire c tio n  o f an a ly s is  in  th e  d eb a te  over S. 948, th a t  “ b ig  is 
b a d "— th a t  we m u st ad d  c irc u it  judges to  keep up  w ith  case lo ad  a n d  
th e n  d iv ide  C o u rts  o f  A ppeals to  keep  them  reco g n izab le  as  
co u rts— is on ly  one  possib le  d irec tion  o f  th o u g h t. A d m itted ly , it 
has b een  th e  congressio n a l app ro ach  now for som e one h u n d re d  
years. B u t, th e  S tu d y  C o m m ittee  challenged  C ongress to  s to p  
th in k in g  lin ea rly , o r  a t  le a s t  a lte rn a tiv e ly  to  begin to  th in k  in  th e  
o th e r  d irec tio n :

T h e  c u r re n t  d eb a te  b e tw een  N in th  C ircu it a n a  th e  o th e r  c ir ­
c u its  revolves a ro u n d  tw o very d iffe ren t co n cep tio n s o f  an  
ap p e lla te  co u it. T h e  N in th  C ircu it w orks as a ro ta t in g  sy s tem  
o f th ree -ju d g e  p an e ls  (over 3,000 com binations a re  possib le) 
co v erin g  an  e n o rm o u s  geographic  a rea , bonded by a  v e ry  c a p a ­
ble a d m in is tra tio n  a n d  serv iced  by th e  n a tio n ’s on ly  sm a ll, o r  
lim ited , in  banc o f  te n  random ly  selected  ju d g es an d  th e  c h ie f  
ju d g e . O th e r  c o u rts  p re fe r  th e  tra d itio n a l concept o f  a  sm a lle r , 
m ore  in tim a te , u n i ta ry  tr ib u n a l, even as th e ir  g row ing  case lo ad  
m ak es th is  ideal m o re  a n d  m ore difficu lt to  su s ta in . P e rh a p s  
th e  N in th  C ircu it re p re se n ts  a  w orkable a l te rn a tiv e  to  th e  
tra d itio n a l m odel. I f  no t, th e  e n tire  p resen t a p p e lla te  sy s tem  
n eed s  re s tru c tu r in g  b efo re  o th e r c ircu its  becom e th e  " ju m b o "  
c o u r ts  tow ard  w hich  th e y  a re  g rad u a lly  evolving.111’113. Senators Gorton. Hatfield, and qualified to address, given our deadline Stevens repeatedlv jgreed with the di- and resources.'‘ i. rection ol analysis of the Committee. .. . . . -  r .

113. Study Committee Report, si.pra note 36. at 123 '"We take no position on whether the Ninth Circuit should be split. That question involves issues pe­culiar to that region that we are not

114. Letter from Senators Slade Gorton and Mark 0. Hatfield to Judge Joseph F Weiss, Chair of the Federal Courts Study Committee 'Sept. 5. 19t?9».
See generally Response to Tentative Rec­ommendations. supra note 28. The Ninth Circuit otherwise was fea­tured prominently in the Committee’s report. Its uniqueness and size were emphasized. Id. at 114. As previously mentioned, the limited en banc proce­dure was endorsed. Id. at 115. The court's administrative innovations were found praiseworthy. Id. at 115-16 See 

also in/ra Chapter Nine.
116. Id. at 122-23.
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C S F O R  H O U SE  JO IN T  R E S O L U T IO N  N O . 52(JU D )

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

OfTered:
Referred:

Sponsors): REPRESENTATIVES PORTER, Rokcberg

A R E S O L U T IO N  

R ela tin g  to the  c rea tio n  o f a  new U nited  S ta tes C o u rt of A ppeals fo r the  Tw elfth  1 

C i r c u i t  

B E  IT  R E S O L V E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

W HEREAS the State o f Alaska is within the jurisdiction of the United States Court i 
o f Appeals for the Ninth Circuit; and

W HEREAS the Court o f Appeals for the Ninth Circuit consists o f the States of 
Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon, and Washington and 
the federal territories, possessions, and protectorates in the Pacific; and

WHEREAS United States Representatives Bunn and White of Oregon, Representative 
Dunn o f Washington, and Representative Young o f Alaska have introduced H.R. 2935, a bill 
that would amend Title 28 o f the United States Code to divide the Court o f Appeals for the 
Ninth Circuit into two circuits, and that has the short title o f the "Ninth Circuit Court of 
Appeals Reorganization Act o f 1996"; and

W HEREAS H.R. 2935 proposes to remove the states o f Alaska, Arizona, Idaho, 
Montana, Nevada, Oregon, and Washington from the Court o f Appeals for the Ninth Circuit 
and place them in a new Court of Appeals for the Twelfth Circuit to be headquartered in

-1- CSHJR 52(JUD)



1 Portland, Oregon; and
2 WHEREAS H.R. 2935 would make each circuit judge o f the Court o f Appeals for the
3 Ninth Circuit whose duty station is in Alaska, Arizona, Idaho, Montana, Nevada, Oregon, or
4 Washington a circuit judge o f the new Court o f Appeals for the Twelfth Circuit; and
5 WHEREAS the membership of the Court o f Appeals for the Ninth Circuit is heavily
6 weighted toward the State o f California and the court seems to concern itself predominately
7 with issues arising out o f California and the southwestern United States; and
8 W HEREAS the Court o f Appeals for the Ninth Circuit’ s case filings are greater than
9 any other federal circuit; and

10  ̂ W HEREAS members o f the Court o f Appeals for the Ninth Circuit have shown a
11 surprising lack o f understanding of Alaska’s people and geography that has resulted in
12 decisions that have often caused the people of Alaska unnecessary hardship; and
13 ; W HEREAS, in the so-called "Katie John" subsistence case, which is o f tremendous
14 importance to the people o f the State o f Alaska, even though the Court o f Appeals for the
15 ji Ninth Circuit granted expedited consideration o f that case, the court did not issue its decision
16 ' fo r  over 13 months; this expedited decision is now under reconsideration by the court; and

I17 ( WHEREAS Attorney General Bruce Botelho estimates that there are more than 200
18 | Alaska cases currently pending before the Court of Appeals for the Ninth Circuit; and
19 W HEREAS the Attorneys General o f the States o f Idaho, Montana, Oregon, and
20 Washington have also found that similar issues of unnecessary delay concerning, lack o f
21 understanding of, and lack o f consideration for cases and issues by the Court o f Appeals for
22 the Ninth Circuit exist in regard to those states; and
23  ̂ W HEREAS the Attorneys General o f the States o f Alaska, Idaho, Montana, Oregon,
24 and Washington have endorsed S. 956, the United States Senate counterpart to H.R. 2935; and
25 W HEREAS the creation o f a new Court o f Appeals for the Twelfth Circuit
26 encompassing the States o f Alaska, Arizona, Idaho, Montana, Nevada, Oregon, and
27 Washington by H.R. 2935 would benefit these similar states by providing speedier and more

i28 consistent rulings by jurists who have a greater familiarity with the social, geographical,
ii29 political, and economic life o f the region;
!|30 BE IT  RESOLVED  that the Alaska State Legislature supports H.R. 2935 and its

31 creation o f a new Court o f Appeals for the Twelfth Circuit for the States of Alaska, Arizona, 
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Idaho, Montana, Nevada, Oregon, and Washington headquartered in the Pacific Northwest; and 
be it

FURTH ER  RESOLVED that the Alaska State Legislature respectfully requests the 
United States Congress to pass H.R. 2935 in an expeditious manner.

COPIES of this resolution shall be sent to the Honorable Al Gore, Jr., Vice-President 
o f the United States and President o f the U.S. Senate; the Honorable Strom Thurmond, 
President Pro Tempore o f the U.S. Senate; the Honorable Newt Gingrich, Speaker o f the U.S. 
House o f Representatives; the Honorable Bob Dole, Majority Leader o f the U.S. Senate; the 
Honorable Dick Armey, Majority Leader o f the U.S. House of Representatives; the Honorable 
Thomas Daschle, Minority Leader o f the U.S. Senate; the Honorable Richard A. Gephardt, 
Minority Leader o f the U.S. House o f Representatives; the Honorable Orrin G. Hatch, Chair 
o f the U.S. Senate Committee on the Judiciary; the Honorable Henry J. Hyde, Chair o f the 
U.S. House Committee on the Judiciary; and to the Honorable Ted Stevens and the Honorable 

 ̂ Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S. Representative, 
members o f the Alaska delegation in Congress.

-3- CSHJR 52(JUD)
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HOUSE JO INT RESOLUTION NO. 52

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY REPRESENTATIVE PORTER

Introduced: 1/9/96
Referred: State Affa irs, Judiciary

A RESOLUTION

1 Relating to the creation o f a new United States Court o f Appeals for the Twelfth

2 Circuit.

3 BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

4 WHEREAS the State o f Alaska is within the jurisdiction o f the United States Court
5 o f Appeals for the Ninth Circuit; and
6 WHEREAS the Court o f Appeels for the Ninth Circuit consists o f the States o f
7 Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon, and Washington and
8 the federal territories, possessions, and protectorates in the Pacific; and
9 WHEREAS United States Senators Burns of Montana, Murkowski and Stevens o f

10 Alaska, Kempthorne and Craig o f Idaho, and Packwood and Hatfield o f Oregon have
11 introduced S. 956. a bill that would amend Title 28 of the United States Code to divide the
12 Court o f Appeals for the Ninth Circuit into two circuits, and that has the short title of the
13 "Ninth Circuit Court o f Appeals Reorganization Act o f 1995"; and
14 WHEREAS S. 956 proposes to remove the states o f Alaska, Idaho, Montana, Oregon,
15 and Washington from the Court o f Appeals for the Ninth Circuit and place them in a new
16 Court o f Appeals for the Twelfth Circuit; and
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WHEREAS S. 956 would make each circuit judge o f the Court o f Appeals for the 
Ninth Circuit whose duly station is in Alaska, Idaho, Mont, Oregon, or Washington a 
circuit judge o f the new Court o f Appeals for the Twelfth Circuit; and

WHEREAS the membership o f the Court o f Appeals for the Ninth Circuit is heavily 
weighted toward the State o f California and the court seems to concern itself predominately 
with issues arising out o f California and the southwestern United States; and

WHEREAS the Court o f Appeals for the Ninth Circuit’ s case filings are greater than 
any other federal circuit; and

WHEREAS members o f the Court o f Appeals for the Ninth Circuit have shown a 
surprising lack o f understanding o f Alaska’ s people and geography that has resulted in 
decisions that have often caused the people o f Alaska unnecessary hardship; and

WHEREAS, in the so-called "Katie John" subsistence case, which is o f tremendous 
importance to the people o f the State o f Alaska, even though the Court o f Appeals for the 
Ninth Circuit granted expedited consideration o f that case, the court did not issue its decision 
for over 13 months; this expedited decision is now under reconsideration by the court; and 

WHEREAS Attorney General Bruce Botelho estimates that there are more than 200 
Alaska cases currently pending before the Court o f Appeals for the Ninth Circuit; and

WHEREAS the Attorneys General o f the States o f Idaho, Montana, Oregon, and 
Washington have also found that similar issues o f unnecessary delay concerning, lack o f 
understanding of, and lack o f consideration for cases and issues by the Court o f Appeals for 
the Ninth Circuit exist in regard to those states; and

WHEREAS the Attorneys General o f the States o f Alaska, Idaho, Montana, Oregon, 
and Washington have endorsed S. 956; and

WHEREAS the creation o f a new Court o f Appeals for the Twelfth Circuit 
encompassing the States o f Alaska, Idaho, Montana, Oregon, and Washington by S. 956 would 
benefit these similar states by providing speedier and more consistent rulings by jurists who 
have a greater familiarity with the social, geographical, political, and economic life o f the 
region;

BE IT  RESOLVED that the Alaska State Legislature supports S. 956 and its creation 
mC a new Court o f Appeals for the Twelfth Circuit for the States o f Alaska, Idaho, Montana, 
Oregon, and Washington; and be it

HJR 52 -2- HJR052a



1 FURTHER RESOLVED that the Alaska State Legislature respectfully requests the
2 United States Congress to pass S. 956 in an expeditious manner.
3 COPIES o f this resolution shall be sent to the Honorable Al Gore, Jr., Vice-President
4 o f the United States and President o f the U.S. Senate; the Honorable Strom Thurmond,
5 President Pro Tempore o f the U.S. Senate; the Honorable Newt Gingrich, Speaker o f the U.S.
6 House o f Representatives; the Honorable Bob Dole, Majority Leader o f the U.S. Senate; the
7 Honorable Dick Armey, Majority Leader o f the U.S. House o f Representatives; the Honorable
8 Thomas Daschle, Minority Leader o f the U.S. Senate; the Honorable Richard A. Gephardt,
9 Minority Leader o f the U.S. House o f Representatives; the Honorable Orrin G. Hatch, Chair

10 o f the U.S. Senate Committee on the Judiciary; the Honorable Henry J. Hyde, Chair o f the
11 U.S. House Committee on the Judiciary; and to the Honorable Ted Stevens and the Honorable
12 Frank Murkowski, U.S. Senators, and the Honorable Don Young, U.S. Representative,
13 members of the Alaska delegation in Congress.
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The RESOURCES Committee considered: SB 3

SENATE BELL NO. 3 ANTITRUST EXEMPTION FOR FISHERMEN

"An Act relating to an antitrust exemption for persons engaged in the fishing industry."
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SPO N SO R  STATEMENT, SB  3:

A N TITR U ST EXEM PTIO N FO R COM MERCIAL FISH E R M EN

S en ator  J im  D u n can

Senate Bill 3 w ill allow  fisherm en to form association s to collectively  
negotia te  raw or processed fish prices w ith processors. It does not 
authorize processors to agree am ong them selves on the prices they will pay 
fisherm en; it  only covers collective bargaining betw een fisherm en and a 
processor, or group o f processors.

A sta te  an titru st exem ption is a first step to stab iliz in g  A laska's 
fish in g industry. W hile th is exem ption applies only to sta te  an titrust law s, 
it  is n ecessary  to ga in ing  Congressional approval for a federal exem ption, 
so th at fisherm en and processors could negotiate prices. Once the 
leg isla tu re has approved SB 3, the state, fisherm en and processors would be 
in a position to request the federal exem ption. The attitud e toward a federal 
exem ption  m ay be favorable now that A laska's congressional delegation is 
in the m ajority.

In order to perm it collective bargaining, fisherm en m u st be allowed  
to m arket and sell their fish as a group. Current sta te  antitrust law  does 
not m ention w hether fisherm en could collectively  sell their raw jatch or 
fish products, although it perm its them  to form association s to catch and  
prepare th eir  fish for m arket. SB 3 clarifies th is am biguity, m aking state  
law  con sisten t w ith federal law , which exp ressly  perm its fisherm en to 
collectively  engage in more activ ities, including m arketing their fish. The 
incongruities betw een  current state and federal law  m ake it  possible for 
som e fisherm en's organizations to be in com pliance w ith federal an titru st  
law , yet breaking sta te  law, or be in com pliance w ith state  an titru st law  and  
v io latin g  federal ’aw.

S tate  leg isla tion  such as this, and pursuit of a corresponding federal 
exem ption  w ere recom m ended in the 1993 A laska attorney general's report 
on the Bristol Bay sockeye salm on industry. The fish ing industry is 
A laska's largest private em ployer, and affects every segm en t o f our 
econom y, from sm all coastal v illages to the state's general fund. Collective  
bargain ing betw een fisherm en and processors w ill help stab ilize  
com m ercial fish ing  prices, bolstering local and sta te  econom ies. Stable  
raw fish prices will promote stable consum er prices for processed seafood  
products, w hich m eans greater sa les of A laska seafood.
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T O :

F R O M :

SB 3 Sum m ary (W ork  O rd e r  No. 9 -L S0043\A )

Senator Jim Duncan

George U te rm o h ie^  
Leuislative Counsei

This m em orandum  summarizes SB 3, 
engaged  in the fishing industry

An Act relating to  an antitrust exem ption  for persons

SB 3 p roposes  tw o  sigmrlcant changes to  the s ta te  antitrust law.

First.  SB 3 eliminates an ambiguity in state law as to w he ther  com m ercial fishermen can 
collectively  m arket their fish and fish p roduc ts  and m akes the state antitrust exem ption  for 
fishermen com patib le  with the ana logous  federal exem ption . See. section 1, SB 3.

W h e n  the  s ta te  antitrust law was enacted  in the mid-1970's, the legislature c rea ted  an 
ex e m p t io n  from the law so that fishermen could  agree  am ong them selves to collectively 
e n g a g e  in the harvesting and processing  o f  fish. AS 45 .50 .572(c).  U nfortunately  the  law 
d o e s  not m ention w hether fishermen cou ld  collectively m arket their fish and fish products .  
By expressly allowing fishermen to  engage  in collec tive harvesting and processing  activities 
and not mentioning marketing activities, it must be presumed that the law precludes collective 
marketing activities by fishermen SB 3 am ends the  s ta te  antitrust exem ption  for fishermen 
so that fishermen are clearly allowed to  collectively engage  in the m arke ting  o f  their fish and 
fish products .

T he federal antitrust law already contains an exem ption  that permits fishermen to collectively 
en g ag e  in catching, processing, and m arketing their fish and fish products .  15 U .S.C . 521. 
But the federal law also places specific restrictions on the legal s tructure  o f  the co o p era t iv es  
that fishermen may form. SB 3 rew rites the state exem ption  so that it directly parallels the 
provis ions o f  the federal law

Thus SB 3 expands the kinds o f  activities that fishermen may engage in w ithou t violating  the 
state antitrust law and substantially eases  the hurden  on fishermen to  sim ultaneously  com ply  
with the s tate  antitrust law and the federal antitrust law
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S e c o n d . S B  3 c re a te s  a new  e x em p tio n  fro m  the s ta te  an titru st law  to  a l lo w  fish e rm en  and 
p ro c e s s o rs  to  c o lle c t iv e ly  ag re e  o n  the p rice  that fish e rm en  w ou ld  re c e iv e  fo r  th e ir fish  and 
o n  the p ric e  that p ro c e s so rs  w o u ld  accept fo r  p ro c e ssed  fish See . s e c tion  2 . S B  3 The 
e xem p tion  w ou ld  a llow  fisherm en to  en ter in to  p ric e  ag reem en ts  w ith a p ro c e s s o r  o r  a g ro u p  
o f  p ro ce sso rs  S B  3 does not a llow  g ro u p s  o f  p ro c e s s o rs  to  ag ree  am on g  th em se lv e s  o n  the 
p rice that they w ou ld  pav fish e rm en  fo r  fish o r  they w ou ld  cha rg e  fo r  th e ir p ro d u c t G ro u p s  
o f  p ro c e s s o rs  m ay  ag re e  on  p ric e s , o n ly  i f  f is h e rm en  pa rtic ip a te  in the ag re em en t and a re  a 
p a rty  to  the a g re em en t

O n c e  S B  3 is enac ted  and the  s ta te  an titru s t law  p ro v id e s  an e x em p tio n  fo r  c o lle c t iv e  
a g re e m e n ts  b e tw een  fish e rm en  and p ro c e s so rs , th e  sta te , fish e rm en , and  p ro c e s s o rs  can 
app roach  the C on g re ss  fo r  a com pa rab le  exem p tion  from  the fed e ra l a n titru s t law s . T h e  state 
exem p tion  can se rve  as a m ode l fo r  the fede ra l exem p tion . In  the mean tim e , it w o u ld  be  v e ry  
r is k y  f o r  fis h e rm en  and p ro c e s s o rs  to  re lv  s o le ly  u p on  the sta te an titru s t e x em p tio n  as 
au th o rity  to  engage  in co llec tive  price setting. B e c au se  the A la sk a  fish ing  and fish p ro c e ss in g  
industries s ign ifican tly  a ffect in te rs ta te  and in te rn a t io n a l c om m e rce , the fe d e ra l an titru s t law s 
a re  ce rta in  to  a p p ly  to . and thu s p roh ib it , an y  p ric e  ag reem en ts  b e tw een  fish e rm en  and 
p roce sso rs  F ishe rm en  and p ro ce sso rs  sh ou ld  w a it f o r  the C on g re ss  to  enac t the a p p ro p r ia te  
e x em p tio n  f r o m  the  fed e ra l a n titru s t law  b e fo re  a ttem p tin g  any such ag reem en ts .

I f  I m ay be o f  fu r th e r  assis tance , p le a se  adv ise .

G U  g lc  
9 5 - 0 7 6 .g lc
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C H A I R M A N  A U S T E R M A N  a s k e d  if a m o t i o n  was in order. T h e r e  b e i n g  no 
m o t i o n  f o r t h c o m i n g ,  he t a b l e d  the CS for H C R  12.

H F S H  - 0 3 / 2 0 / 9 5
SB  3 - A N T I T R U S T  E X E M P T I O N  FOR FISHE R M E N

R O S E M A R Y  A L E X A N D E R ,  Aide, S e n a t o r  J i m  Duncan, testified, " S e n a t e  
Bill 3 w i l l  a l l o w  f i s h e r m e n  to form a s s o c i a t i o n s  to c o l l e c t i v e l y  
n e g o t i a t e  fish p r i c e s  w i t h  processors. W h i l e  this bill c o v e r s  
c o l l e c t i v e  b a r g a i n i n g  b e t w e e n  f i s h ermen and a p r o c e s s o r ,  or a g r o u p  
of p r o c e s s o r s ,  it do e s  not a u t h o r i z e  p r o c e s s o r s  to agree a m o n g  
t h e m s e l v e s  on the p r i c e s  they will pay f i s h e r m e n .  S e n a t o r  D u n c a n  
b e l i e v e s  t h a t  a s t ate a n t i t r u s t  e x e m p t i o n  is a first s t e p  to 
s t a b i l i z i n g  A l a s k a ' s  f i s h i n g  industry. T h i s  e x e m p t i o n  a p p l i e s  o n l y  
t o  state: a n t i t r u s t  laws, it wi l l  a l s o  be n e c e s s a r y  to g a i n
C o n g r e s s i o n a l  a p p r o v a l  for a federal e x e m p t i o n .  But o n c e  t h e  
l e g i s l a t u r e  h a s  a p p r o v e d  SB 3, the state, f i s h e r m e n  and p r o c e s s o r s  
w o u l d  be in a b e t t e r  p o s i t i o n  to r e q u e s t  a federal a n t i t r u s t  
e x e m p t i o n .  T h e  a t t i t u d e  t o w a r d  a f e d e r a l  e x e m p t i o n  m a y  be 
f a v o r a b l e  now t h a t  A l a s k a ' s  c o n g r e s s i o n a l  d e l e g a t i o n  is in the 
m a j o r i t y .

MS. A L E X A N D E R  c o n t i n u e d ,  "SB 3 al s o  c l a r i f i e s  an a m b i g u i t y  in s t a t e  
law, w h i c h  d o e s  not e x p r e s s l y  a l l o w  f i s h e r m e n  to  m a r k e t  and se l l  
t h e i r  f i s h  as a group. C u r r e n t l y  s t ate a n t i t r u s t  law o n l y  p e r m i t s  
t h e m  to form a s s o c i a t i o n s  to c a t c h  and p r e p a r e  t h e i r  fish for 
m a r k e t .  A s  y o u  know, f e d e r a l  law e x p r e s s l y  p e r m i t s  th e m  to f o r m  
a s s o c i a t i o n s  t o  c a t c h  a n d  p r e p a r e  t h e i r  fish for market. As y o u  
know, f e d e r a l  law e x p r e s s l y  p e r m i t s  f i s h e r m e n  to c o l l e c t i v e l y  
e n g a g e  in m o r e  a c t i v i t i e s ,  i n c l u d i n g  m a r k e t i n g  t h e i r  fish. T h e  
i n c o n g r u i t i e s  b e t w e e n  c u r r e n t  s t ate a n d  f e d eral law m a k e  it 
p o s s i b l e  for s o m e  f i s h e r m e n ' s  o r g a n i z a t i o n s  to be in c o m p l i a n c e  
w i t h  f e d e r a l  a n t i t r u s t  law, yet b r e a k i n g  s t a t e  law, o r  be in 
c o m p l i a n c e  w i t h  s tate a n t i t r u s t  law a n d  v i o l a t i n g  federal law. 
P a s s a g e  of S B  3 will m a k e  s t a t e  law c o n s i s t e n t  w i t h  federal law. 
D u r i n g  p r e v i o u s  h e a r i n g s  on SB 3, C D F U  t e s t i f i e d  t h a t  t h e  
i n c o n s i s t e n c y  b e t w e e n  s t a t e  and federal law h a d  b e c o m e  a re a l  
p r o b l e m  for s o m e  m e mbers. A s t a t e  and t h e  c o r r e s p o n d i n g  f e d e r a l  
e x e m p t i o n  w e r e  r e c o m m e n d e d  in the 1993 A l a s k a  A t t o r n e y  G e n e r a l ' s  
R e p o r t  on the B r i s t o l  Bay s o c k e y e  s a l m c n  industry. The f i s h i n g  
i n d u s t r y  is A l a s k a ' s  l a r g e s t  p r i v a t e  emplo y e r ,  a n d  c o n t r i b u t e s  to 
t h e  s t a t e ' s  g e n e r a l  fund. C o l l e c t i v e  b a r g a i n i n g  b e t w e e n  f i s h e r m e n  
a n d  p r o c e s s o r s  will h e l p  s t a b i l i z e  c o m m e r c i a l  fishing p r i ces, 
b o l s t e r i n g  l o c a l  and s t a t e  economies. S t a b l e  raw fish p r i c e s  w i l l  
p r o m o t e  s t a b l e  c o n s u m e r  p r i c e s  for p r o c e s s e d  s e a f o o d  p r o d u c t s ,  
w h i c h  m e a n s  g r e a t e r  s a l e s  of A l a s k a  s e a f o o d . "

MS. A L E X A N D E R  c o n c l u d e d ,  "SB 3 p a s s e d  the S e n a t e  w i t h o u t  o p p o s i t i o n  
o n  M a r c h  7. It has a ze r o  fiscal note. Y o u  w i l l  find l e t t e r s  of 
s u p p o r t  in y o u r  p a c k e t s  from fishing o r g a n i z a t i o n s ,  the D e p a r t m e n t  
o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t ,  and the D e p a r t m e n t  of Labor. 
T h e  P a c i f i c  S e a f o o d  P r o c e s s o r s  A s s o c i a t i o n  a l s o  has t e s t i f i e d  in
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f a v o r  of the l e g i s l a t i o n .  A s i m i l a r  bill w a s  i n t r o d u c e d  last y e a r  
w i t h  t h e  c o m p l e t e  s u p p o r t  of the f o r m e r  H i c k e l  A d m i n i s t r a t i o n .  It 
p a s s e d  the Senate, but g o t  c a u g h t  in the final rush of l e g i s l a t i o n  
in t h e  H o u s e  and did not get to the H o u s e  f l o o r  b u t  it d i d  h a v e  
c o m p l e t e  s u p p o r t  from the f o r m e r  H i c k e l  A d m i n i s t r a t i o n  as it d o e s  
f r o m  the K n o w l e s  A d m i n i s t r a t i o n . "

NUMBER 4 3 0

R I C K  LAUBER, LOBBYIST, P a c i f i c  S e a f o o d  P r o c e s s o r s  A s s o c i a t i o n ,  
t e s t i f i e d ,  "We have had c o n t i n u i n g  p r o b l e m s ,  w e  in fish p r i c e  
n e g o t i a t i o n s ,  and I'm not g o i n g  to a t t e m p t  t o  m i s l e a d  you t h a t  this 
b i l l  s t a n d i n g  as it d o e s  wi l l  r e s o l v e  all t h o s e  p r o b l e m s ,  b u t  at 
l e a s t  it wi l l  take c a r e  of  so m e  of the more, w h a t  I w o u l d  c o n s i d e r  
r i d i c u l o u s  s i t u a t i o n s  w h e r e  fish p r o c e s s o r s  a n d  f i s h e r m e n  c o u l d  not 
b e  in t h e  s a m e  room w h e n  s o m e o n e  e l s e  for i n s t a n c e  is d i s c u s s i n g  
f i s h  p r i c e s . "  He c o n t i n u e d ,  "T h e  m a j o r  p r o b l e m  w o u l d  s t ill r e m a i n  
a n d  t h a t ' s  the federal a n t i t r u s t  law b u t  as I r e p e a t e d l y  said, th i s  
w o u l d  be  an e x c e l l e n t  f i r s t  step. Y o u ' v e  g o t  to  s t a r t  s o m e p l a c e .  
Y o u ' v e  g o t  to c h a n g e  b o t h  the s t a t e  law a n d  t h e  f e d e r a l  l a w  in 
o r d e r  to d o  w h a t  this b i l l  w o u l d  a t t e m p t  to do. Let me s a y  a g a i n  
w h a t  S e n a t o r  D u n c a n  has s a i d  a n u m b e r  o f  t i m e s  a n d  it's v e r y  c l e a r  
in t h e  l e g i s l a t i o n  and t h a t  is t h a t  t h i s  law, if t h e r e ' s  a 
c o r r e s p o n d i n g  law p a s s e d  b y  the f e d e r a l  g o v e r n m e n t  w o u l d  s t i l l  not 
a l l o w  p r o c e s s o r s  to sit d o w n  a n d  fix p r i c t s .  T h e r e  w a s  a r e c e n t  
a r t i c l e  by a m a j o r  n e w s  s e r v i c e  t h a t  r e p o r t e d  o n  p a s s a g e  of th i s  
bill, I b e l i e v e  in the S e n a t e ,  a n d  t h e y  i m p l i e d  t h a t  t h a t  w a s  the 
case. N o t h i n g  can be f u r t h e r  f r o m  t h e  truth. T h e r e  is n e v e r  g o i n g  
to b e  a n y  law in the U n i t e d  S t a t e s  t h a t  w o u l d  a l l o w  p r i c e  f i x i n g  on 
t h e  p a r t  of f i s h e r m e n  or p r o c e s s o r s . "

MR. L A U B E R  added, "In w o r k i n g  w i t h  t h i s  bi l l  l a s t  y e a r  a n d  again, 
t h i s  y e a r  and h a v i n g  t u r n e d  it o v e r  to a t t o r n e y s  to  r e v i e w .  I 
a p p a r e n t l y  n e g l e c t e d  a s e c t i o n  of t h e  b i l l  is p r o b a b l y  not g o i n g  to 
be t h e  end of the w o r l d  b u t  I am  g e t t i n g  so m uch, n o t  f l a c k  in the 
s e n s e  of a n y b o d y  t e l l i n g  m e  t h a t  t h i s  is the e n d  of the w o r l d  but 
I h a t e  to ha v e  a n y o n e  l a u g h  at a p i e c e  of l e g i s l a t i o n  and 
p a r t i c u l a r l y  one that I t e s t i f i e d  in f a vor of. I ' m  r e f e r r i n g  t o  on 
p a g e  two, line 12, the l a n g u a g e  for the r e s t  of t h e  s e n t e n c e  
s t a r t i n g  w i t h  '(2) m i n i m u m  p r i c e  t h a t  fish p r o c e s s o r s  w i l l  a c c e p t  
for t h e  s a l e  o f  p r o c e s s e d  a q u a t i c  p r o d u c t s ' .  W h a t  in e f f e c t  this 
says, if y o u  read (1) a n d  (2) t o g e t h e r ,  t h e  f i s h  p r o c e s s o r s  and 
f i s h e r m e n  c o u l d  ta l k  a b o u t  p r i c e  p a i d  for the f i s h e r m e n  for a q u a t i c  
p r o d u c t s  a n d  that, of c o u r s e ,  is w h a t  w e  are a t t e m p t i n g  to d o  t o  be 
in d i s c u s s i o n s  a b o u t  that. But I h a v e  n o t  b e e n  a b l e  to find 
a n y o n e ,  e i t h e r  f i s h e r m e n  or  p r o c e s s o r  that w a n t s  o r  t h i n k s  that 
p r o c e s s o r s  and f i s h e r m e n  w o u l d  e v e r  a g r e e  a s  to the m i n i m u m  p r i c e  
t h a t  fi s h  p r o c e s s o r s  wi l l  a c c e p t  for t h e  p r o d u c t  w h e n  t h e y  s e l l  the 
f i n i s h  p r oduct. It w o u l d  p r o b a b l y  be a l m o s t  an  i m p o s s i b i l i t y  to 
r e a c h  su c h  an agr e e m e n t .  I w o u l d  c o m p a r e  t h i s  to a s i t u a t i o n  w h e r e  
t he F o r d  M o t o r  C o m p a n y  is n e g o t i a t i n g  w a g e s  w i t h  t h e i r  e m p l o y e e s  
a n d  t h e i r  e m p l o y e e s  are v i t a l l y  i n t e r e s t e d  in w a g e s  and w o r k i n g
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c o n d i t i o n s  b u t  the e m p l o y e e s  to m y  k n o w l e d g e  have n e v e r  a t t e m p t e d  
or r e q u e s t e d  to be able to d i c t a t e  to the Ford M o t o r  C o m p a n y  the 
p r i c e  t h a t  they will sell e a c h  i n d i v i d u a l  a u t o m o b i l e  a n d  its 
v a r i o u s  a c c e s s o r i e s  on the open m a r ket. O r  what e a c h  i n d i v i d u a l  
d e a l e r  w o u l d  then sell for. It ju s t  is so ludicrous t h a t  no one 
w o u l d  e v e r  ask to do it. But y e t  th a t  is in here. I g u e s s  one 
c o u l d  c o u n t e r  and say, 'Well, if t h e y  will never do  it, t h e n  w h a t  

-.a is do n e ' .  But it is b e y o n d  h u m o r o u s .  If this p a s s e s  t h i s  way 
it w i l l  m a k e  a law of the state of A l a s k a  a kind of a r i d i c u l o u s  
d o c u m e n t .  I' v e  d i s c u s s e d  this w i t h  U n i t e d  F i s h e r m e n  of A l a s k a  and 
a s k e d  s i n c e r e l y ,  is t h e r e  any l e g i t i m a t e  reason for this, is t h e r e  
s o m e o n e  t h a t  w a n t s  this for a v a l i d  purpose. N e i t h e r  f r o m  U F A  or 
a n y o n e  e l s e  has be e n  a b l e  to tell me any v a lid reason, a n y t h i n g  
t h a t  t h i s  w o u l d  do to h e l p  a n y t h i n g . "

C H A I R M A N  A U S T E R M A N  a s k e d  if Mr. L a u b e r  w a s  r e q u e s t i n g  t h a t  th a t  
l i n e  be  t a k e n  out.

MS. A L E X A N D E R  explained, "That p a r t i c u l a r  line did c o m e  o u t  o f  the 
A t t o r n e y  G e n e r a l ' s  r e c o m m e n d a t i o n  to G e o r g e  U t e r m o h l e  w h o  w r o t e  the 
l e g i s l a t i o n .  I ha v e  t a l k e d  to L e g a l  S e r v i c e s  about t h i s  a n d  I h a v e  
an o p i n i o n  fr o m  J i m  Forbes, the A s s i s t a n t  A t t o r n e y  G e n e r a l  in the 
F a i r  B u s i n e s s  P r a c t i c e s  S e c t i o n  o f  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e , "  
and, "Mr. L a u b e r  r a i s e d  this q u e s t i o n  to us. T h i s  s h o u l d  be 
s o m e t h i n g  t h e  p r o c e s s o r s  w o u l d  k e e p  in c o n s i d e r a t i o n  w h e n  t h e y  
n e g o t i a t e  t h i s  p a r t i c u l a r  s ection, th e y  felt that t h i s  w o u l d  be 
s o m e t h i n g  t h a t  w o u l d  h e l p  level t h e  n e g o t i a t i o n  field, t h e  p l a y i n g  
field, if y o u  will, b e t w e e n  f i s h e r m e n  and proces s o r s .  S e n a t o r  
D u n c a n  is n o t  h e r e  a n d  w h e t h e r  o r  n o t  we  w o u l d  w a n t  to a m e n d  t h i s  
w i t h o u t  him, I d o n ' t  t h i n k  w o u l d  b e  the case. I g u e s s  I w o u l d  
a p p r e c i a t e  it if y o u  w o u l d  c o n s i d e r  t a l k i n g  to h i m  a b o u t  th i s  
p a r t i c u l a r  s e c t i o n . "

N u m b e r  570

S C O T T  M C A L L I S T E R ,  S o u t h e a s t  S e i n e r s ,  t e s t i f i e d  in s u p p o r t  o f  S B  3, 
s a y i n g ,  "I t h i n k  th a t  t h i s  bill d o e s  p o t e n t i a l l y  go  a l o n g  w a y  to 
l e v e l  t h e  p l a y i n g  field, so to speak, b e t w e e n  the p r o c e s s o r s  and 
t h e  f i s h e r m e n . "  He said, " G i v i n g  t h e  fishe r m e n  the b e n e f i t  o f  the 
w h o l e s a l e  a r e n a  w h e r e  a f i s h e r m a n  w i t h  a p r o c e s s o r  o r  a g r o u p  of 
p r o c e s s o r s ,  c o u l d  e s s e n t i a l l y  s i t  d o w n  and h a v e  a t r e m e n d o u s  
a d v a n t a g e  in the m a r k e t p l a c e  e n j o y e d  b y  v e r y  few in a f r e e  m a r k e t  
e x c e p t  for a few p r i m a r y  p r o d u c e r s  a n d  the farming i n d u s t r i e s  t h a t  
e n j o y  t h e s e  a n t i t r u s t  e x e m p t i o n s  as well, and t o g e t h e r ,  t o  the 
b e n e f i t  a n d  a d v a n t a g e  of both c o n t r o l  v o l u m e s  of p r o d u c t  a n d  be 
a b l e  t o  n e g o t i a t e  the w h o l e s a l e  level, p r i c e s  to the a d v a n t a g e  of 
the s e a f o o d  i n d u s t r y  as a w h o l e . "  H e  concluded, "I s u p p o r t  this 
bill, o u r  o r g a n i z a t i o n  s u p p o r t s  t h i s  bill, in its c u r r e n t  form. 
W i t h o u t  t h a t  p a r t i c u l a r  wor d i n g ,  it puts us ba c k  w h e r e  w e  h a v e  
a l w a y s  b e e n . "

N u m b e r  652
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R E P R E S E N T A T I V E  ELTON said, "It seems to me that y o u ' r e  i n d u c i n g  
a d d i t i o n a l  r e s t r i c t i o n  that may be ha r d  to live up to. It a l s o  
s e e m s  to me, a n d  again, this is p a r t l y  my b a c k g r o u n d  s p e a k i n g ,  you 
m a y  be t a k i n g  a w a y  a m a r k e t i n g  c apability. For e x a m p l e  t h e r e  m a y  
b e  a lot of v a l u e  to s e l l i n g  into the school l u n c h  p r o g r a m  a t  a 
l o v e r  p r i c e  t h a n  you m i g h t  g e t  if you hold y o u r  p a c k  later. A n d  
t h a t  a a v a n t a g e  w o u l d  be that yo u ' r e  c r e a t i n g  new e a t e r s  of the 
p r o d u c t .  A n d  it s e e m s  to me that you have the m i n i m a l  p r i c e  
l a n g u a g e  t h a t  y o u  m a y  be t a k i n g  away some of t h o s e  o p p o r t u n i t i e s .  
Fo r  e x a m p l e  an o p p o r t u n i t y  to sell 2 0 0 ,000 c a s e s  i n t o  the s c h o o l  
l u n c h  p r o g r a m  at less than an a g r e e d  upon m i n i m u m  w h o l e s a l e  price. 
It s e e m s  to me w e ' r e  c o m p l i c a t i n g  an awful lot,"

N u m b e r  672

MR. M C A L L I S T E R  said, "Well, we c o u l d  be. T h e s e  a r e  p o n d e r a b l e s .  
T h e y ' r e  all w h a t - i f s  in a m a r k e t  p l a c e  t h a t  is f o r e v e r  c h a n g e s  
(indisc.), it h a s  a life of its own. And p o n d e r i n g  m i n i m u m  p r i c e  
a d v a n t a g e s  or  d i s a d v a n t a g e s  into the future, a r e  t h i n g s  t h a t  
(indisc.) t h o s e  p r i c e s  w i l l  be t h ere r e g a r d l e s s . "

T A P E  95-19, S I D E  B 
N u m b e r  016

D E A N  P A DDOCK, LOBBYIST, B r i s t o l  Bay D r i f t n e t t e r s  A s s o c i a t i o n  and 
U n i t e d  F i s h e r m e n  of Alaska, said, "J e r r y  McCune, b e c a u s e  he w a n t e d  
to go  to a b a s k e t b a l l  g a m e  and b e c a u s e  I'm a m e m b e r  o f  the 
E x e c u t i v e  C o m m i t t e e  of the UFA, a u t h o r i z e d  me t o  s p e a k  in b e h a l f  of 
t h e  U n i t e d  F i s h e r m e n  as well. We  u r g e  yo u r  s u p p o r t  f o r  t h i s  bill. 
T h e  f i s h e r m e n  ne e d  all the h e l p  t h e y  can get. I t h i n k  t h a t  t h i s  
l e g i s l a t i o n  s h o u l d  h a v e  b e e n  i n t r o d u c e d  m a n y  m a n y  y e a r s  a g o . "  He 
added, " T his l e g i s l a t i o n  s h o u l d  be m o t h e r h o o d  a n d  a p p l e  pie. I 
t h i n k  it is a n d  I'm s o r r y  that some a t t o r n e y  s o m e w h e r e  s a w  fit to 
t h r o w  t h a t  c l a u s e  in there. I d o n ' t  t h i n k  it a d d s  a w h o l e  lot," 
and, "The d e l e t i o n  of  the s e c t i o n  m e n t i o n e d  by  Mr. L a u b e r  in my 
m i n d  w o u l d  n o t  n o t a b l y  r e d u c e  the v a l u e  or the i m p o r t a n c e  of t h i s  
b i l l  o r  o u r  s u p p o r t  for it."

N u m b e r  155

R E P R E S E N T A T I V E  E L T O N  m o v e d  to pass SB  3 out of c o m m i t t e e  w i t h  
i n d i v i d u a l  r e c o m m e n d a t i o n s  p r o p o s i n g  that the p o s s i b l e  a m e n d m e n t  
c o u l d  be a d d r e s s e d  in H o u s e  Resources, the n e x t  c o m m i t t e e  of 
r e f e r r a l .

T h e r e  w a s  no o p p o s i t i o n .

C H A I R M A N  A U S T E R M A N  a d j o u r n e d  the m e e t i n g  at 7:04 p.m.
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UNITED FISHERMEN OF ALASKA
211 Fourth Street. Suite 112 

June3u. Alaska S9801 
907 /586 -2820  

Fax: 907 /463 -2545
F e b r u a r y  1 6 . 1 ) 0 5

The Honorable Robin Taylor. Chair 
and Members of the Senate Judiciary Committee 

Maska State Senate 
The Capitol Building 
Juneau. Alaska 99801-1132

Dear Chairman Taylor and Committee Members:

United Fishermen of Alaska (UFA) supports  Senate Bill S regarding Anti-Trust 
Exemption for Commercial fishermen.

This piece of legislation was first recom m ended in the 1993 Alaska Attorney General’s 
Report on  the  Bristol Bay fishery.

Fishermen need to breathe new life in their industry. This is one avenue to be able 
to do so as it gives the fisherman the ability to make collective bargaining 
agreem ents  with processors.

We might still have to deal with Federal anti-trust laws, but this bill is a step in the 
right d irec tion .

1 urge the  Senate Judiciary Committee to pass SB 3 for the fishermen of .Alaska.

S incere ly ,

[  JerryyMcCune 
y  P resident

cc: Sena tor jim  Duncan 
UFA Board of Directors

MEMBER ORGANIZATIONS
Alaska Crao Coalition • Alaska Longlina Fishermen's Association • Alaska Trailers Association • Area K Seiners Association 

Benng Sea Fishermen's Association • Bristol Bay Onftneners Association • Concarnea Area "M" Fisherman 
Cook Inlet Aquacultum Association • Coraova District Fisherman United • Kenai Peninsula Fishermen's Association 

North Pacific Rshenea Association • Northern Southeast Regional Aauacoituie Association • Peninsula Marketing Association 
3elorsDurg Vessel Owners Association ■ Pnnce William Souna Aauacutture Corporation ■ Purse Seine Vessel Owners Assoaaoon 
Seeiooa Proaucera Coooerative • Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Association



A l a s k a
T r o l l e r s
A s s o c i a t i o n

1 2 0  S e w a r d  S t . .  N o .  5 0 5  
l ^ n e a u .  A l a s k a  0 9 8 0 1  
9 0 7 )  5 8 0 - 9 4 0 0  
9 0 7 '  5 8 0 - 4 4  7 3 F ax

March 16, 1995

Senator Jim Duncan 

Alaska State Legislature 

A  K 0 ^ S 1 1

Dear Senator Duncan:

The Alaska Tro ers Association strongly supports SB 3, which would 

provide anti-trust executions for commercial fishermen.

Allowing fishermen to collectively negotiate fish prices and take a 

more active role in marketing strategies should enhance the value of our 

seafood products. At this time of decreased stability and increased 

competition in the marketplace, this is precisely the type of option fishermen 

need to maintain a competitive edge.

A T A  encourages legislative support for this bill and any subsequent 

changes necessary under federal law to secure anti-trust exemptions for 
commercial fishermen.

A T A  appreciates the time you and your staff have dedicated to this
issue.

Sincerely,

Executive Director



K etchikan Office:
P C . B ox  9 5 7 9  
Ketchikan. A K  9 9 9 0 1  
P h on e : (9 0 7 }  2 2 5 - 5 1 5 6  
r a x :  (9 0 7 }  2 2 5 -5 2 5 3

Juneau  Office: 
RO . B o x  2 3 0 8 1  

Juneaa , A K  9 9 8 0 2  
P h on e : ( 9 0 7 ) 4 6 3 - 5 0 3 0  

F ax : (9 0 7  4 6 3 - 5 0 8 0

March 3. 1995

Dear Senator Duncan,

After extensive discussion and review it is the opinion of our board of directors that 
Senate Bill 3, relating to an antitrust exemption for commercial fishermen will benefit 
Southeast Alaskan Seiners. We support this bill and ultimately look forward to the 
congressional legislation necessary to make these antitrust exemptions opporative.

Functional, antitrust exemptions will facilitate fishermen and processors to more 
efficiently harvest, process and market Alaska's seafoods and achieve a greater value 
from these seafood products to the benefit of all Alaskans.

We offer our help and support in advancing this bill through the legislative process and 
thank you for your consideration and understanding of the fishing industry by bringing 
this bill to the floor.

i . . ^

Southeast Alaska Seiners President

c.c. Senator Robin Taylor
Representative Bill Williams 
Representative Kim Elton 
Representative Jerry Mackie 
Representative Caren Robinson 
United Fishermen of Alaska



C o r d o v a  D i s t r i c t  F i s h e r m e n  U n i t e d
P .O . B o x  9 3 9  

C o r d o v a ,  A la s k a  9 9 5 7 4  

( 9 0 7 )  4 2 4 - 3 4 4 7  FA X  ( 9 0 7 )  4 2 4 - 3 4 3 0

January 2 4 ,1 9 95

Senator Jim Duncan 
A laska State Leg islature 
State C ap ito l 
Juneau, A K  99801-1182

D ea r S en a to r D uncan :

O n  beh a lf o f C o rd o v a  D istrict F isherm en United (C D FU ), I am  p leased to w nte in suppo rt o f  Senate B ill N o . 3 -A n  Act 
relating to an antitrust exemption fo r  persons engaged in the fishing industry C D FU  supports SB3 fo r three primary' 
reasons:

• SB3 w i l l c la r i fy  am b igu ities  in  ex isting  law .
U nde r cu rren t law , it is c lear that fisherm en may harvest, process and hand le their catch o r p repared  p roduc t 
co llec tive ly  but it is unc lear w hether they may co llec tive ly  see the fru it o f their labors th rough  to the m arketp lace . 
The cu rren t law  is interp reted by some to mean that, a fte r co llec tive ly  catching o r processing their fish , each 
ind iv id u a l fisherm an must separate his p o rtion  o f  the catch o r p roduc t from  that o f o the r fisherm en and then 
attempt to se ll that po rtion  in d iv id u a lly . C D FU  supports  SB3 because it expressly a llow s  fisherm en to co llec tive ly  
se ll the ir catch o r their p repared  p roJuc t.

• SB3 w i l l  rem ove  inconsistenc ies betw een state and  fed e ra l law s.
The fede ra l exem ption covers harvesting , processing, hand ling  and m arketing and is, thus, inconsistent w ith  
existing state law . Th is inconsistency creates an a tm osphere where in  a g roup  o f fisherm en m ay acqu ire an 
exem ption  from  the state gove rnm en t and be in v io la tion  o f fede ra l law -an d  vice versa. Section 1 o f SB3 rew rites 
existing law  to m ake the state exem ption v irtu a lly  identica l to its fede ra l coun terpart. C D FU  be lieves th is is an 
im po rtan t im p rovem ent o ve r existing state law .

• SB3 w i l l  le v e l the p la y in g  f ie ld  fo r  fish e rm en .
Section 2  o f SB3 places fisherm en in a better pos ition  to obtain the best price fo r their fish  bv a llow ing  them  to 
co llec tive ly  agree on the price that p rocessors w ill pay to fisherm en fo r  raw  fish and that p rocessors w ill accept 
to r the sa le o f processed fish . T h is  w ill have the effect o f leve ling  the p lay ing  fie ld . F isherm en w ill be in a better 
position  to obtain the best price fo r the ir fish by a llow ing  them  to dea l w ith processors. F isherm en and  p rocessors 
w ill be ab le to put up a united fron t against the m a jo r co rpo ra tion s that dom inate the w o r ld  m arkets fo r  
processed fish .

The com m erc ia l fisherm en who com prise C D F U  s trong ly  suppo rt Senate B ill N o . 3. If y ou  have any questions o r  
requ ire add ition a l in fo rm ation , p lease do  not hesitate to contact me at the num ber above. T hank  vou  fo r  y o u r 
consideration .

Sincerely,
CORDOVA DISTRICT FISHERMEN UNITED
x ) / * — J f̂ fa  7  -̂---
D om e  H aw xhu rs t, Executive D irec to r

cc: Senate. Georgiamia Lincoln
Rcpresenative Gene Kubina



BSFA B e r i n g  S e a  F i s h e r m e n ’s  A s s o c i a t i o n

Serving western Alasxa small Doat lisneries since '980

7 2 5  C h r i s t e n s e n  D r iv e  
A n c h o r a g e .  A la s k a  9 9 5 0 1  
( 8 0 0 )  7 7 0 - 6 5 1 9  (W i t h in  A la s k a )  
( 9 0 7 )  2 7 9 - 6 5 1 9  
F A X  ( 9 0 7 )  2 5 8 - 6 6 8 8

January 24. 1995

The Honorab le Jim Duncan 
A laska State Senate 
State Capitol 
Juneau, Alaska 99601

Dear Senator Duncan:

The Bering Sea Fishermen's Association supports Senate Bill No. 3, 
"An Act relating ro an antitrust exemption tor persons engaged in the fishing 
industry", as positive legislation that w ill benefit commercial fishermen in 
western Alaska and statewide.

Western A laska sm all boat fisherm en, which BSFA represents, are 
engaged con tinua lly  tn a process o f try ing  to deve lop and m arket fish 
products from  their region. Their e fforts invo lve species such as salmon, 
herring, and halibut.

By clarifying present law , SB 3 makes clear that commercial fishermen 
may jo in  together to produce and market their catches, as w ell as bargain 
collectively with processors fo r better prices. In a region where there are few 
alternate sources o f income, these activities are vital to the ability o f western 
A laska fishermen to strengthen their markets and achieve the best possible 
return from  their seasonal fisheries.

Thank you fo r introducing SB 3. Please do not hesitate to contact ou r 
office if we can prov ide you with fu rther information.

Yours tru lv,

Karl Ohls
Fisheries Development Specialist



»

2550 Denali Street. Suite 1201 
Anchorage. .Alaska 99503 
(907) 276-2007

January 27, 1995 
Edward E. C rane
Prtfidtnl

Senator Jim Duncan 
Alaska State Senate 
State Capi to ) , Room 119 
Juneau, Alaska 99801-1182
Dear Senator Duncan,

I have noted and read Senate B i l l  3. In my view, 
SB3 serves a relevant and highly s ign if icant purpose.

I have been d irec t ly  or ind irec tly  involved with 
individual producers of food and f ibe r, and with both formal 
and informal associations of such producers, for nearly 30 
years. That includes almost continuous and intense
involvement with producers and marketers of agricultural 
commodities of a ll kinds from 1965 through 1981.

As contrasted with manufacturers, an individual 
producer of food and fiber commodities is greatly
disadvantaged by his or her isolated status within what may 
be a huge conformation of economic forces. The producer is 
further made vulnerable by thp l im ite d - l i fe  nature of most 
commodities and by the pressure to capture whatever value 
may exist on a timely basis.

There har probably been no more positive statutory 
force affecting commodities producers than the limited
antitrus t exemptions in Federal, and most state, statutes. 
While a superfic ia l glance may sugqest they are merely the 
extension of priv ilege to a few, such exemptions are in
actuality the cornerstones of the s ta b i l i ty  which is 
c r i t ic a l to any food production arid d is tr ibu tion system and 
which provides immeasurable benefits to each of us as 
consumers.

A laska  Commercial Fishing and Agriculture Bank



Senator Jim Duncan
January 27, 1995
Page 2

Senate B i l l  3 estabishes and c la r i f ie s  this 
important exemption for harvesters, producers, and marketers 
of Alaska's seafood resources. While i t  w i l l  solve no 
problems by i t s e l f ,  i ts  enactment w i l l  provide significant 
opportunities for the creation of s tab il iz ing  forces which 
w i l l  benefit a ll of Alaska as well as seafood industry 
participants.

I would be most interested in knowing of any 
opportunities to express support fo r Senate B i l l  3.

Very t ru ly  yours,

Edward E. Crane
EEC:dmv



M ILL  N O : Senate Bill No. 3 D A T E : February 23. LW5

TITLE: A n titru s t E x em p tio n  : - r F ish e rm en CONTACT: Dwight Perkins

465-2700

Senate B i l l  N o . 3 w ou ld  a l lo w  r im e rs  to fo rm  a s so c ia t io n s  to n eg o tia te  fish  p ric e s . A S  I6 .1 U .2 S 0  
p ro v id e s  that the D ep a rtm en t o r L a b o r se rve  as m e d ia to r  o f  d ispu te s  b e tw een  f is h e rs  and fish  
p ro c e s so rs  on  the p ric e  to  be paid fo r  s a lm on . T h e  d e p a rtm en t 's  e xp e rie n c e  has re v e a le d  that the 
in a b ility  o f  fis h e rs  to fo rm  a s so c ia t io n s  to n eg o tia te  w ith  p ro c e s so rs  has been  a p r im a ry  fa c to r  
in such d isp u te s  as the 10 0 1 B n - t o l B a y  s tr ik e .

T h is  le g is la t io n  w o u ld  p ro v id e  .. m ech an ism  to s ta b i liz e  raw  fish  p ric e s , th e reb y  p ro te c tin g  
A la sk a n  f is h e rs  and  p ro c e s so rs  : :o m  the d e b ilita t in g  and e x trem e  flu c tu a t io n s  in fish  p ric e s . A 
s tab le  fis h in g  in d u s try  w i l l h ave  d ire c t and p o s it iv e  e f fe c t  on  the A la s k a n  e c o n o m y . It is o n ly  
re a son ab le  that A la s k a n  r ish e rs  .md p ro c e s so rs  h ave  the le g a l a b i li ty  to p ro te c t th em se lv e s  and 
th is im p o rta n t re s o u rc e  f ro m  pri^e se tting  by o u ts id e  in te re s ts ..

T h e  D ep a rtm en t o f  L a b o r  suppo rts  Sen a te  B i l l  N o . 3 .

A P P R O V E D :

DATE:
T o m  C a sh en . C o m m is s io n e r

P O S I T I O N  P A P E R / D e p a r t m e n t  o f  L a b o r


