
A LA SK A  L E G IS L A T U R E  C O M M ITTE E  F IL E S  1 9 9 5 - 1 9 9 6  8 6 7 2
8633 HOUSE JUDICIARY ________ ___________________________





9-LSO180\F

CS FOR HOUSE JO INT RESOLUTION NO. 2 (JUB )

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

j Sponsor(s): REPRESENTATIVES GREEN, Navarre

A RESOLUTION|
Proposing amendments to the Constitution of the State o f Alaska relating to 

redistricting and to the length o f a regular session, and establishing a unicameral 

!j legislature; and providing for an effective date fo r each amendment.

BE IT  RESOLVED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section 1. Article II, sec. 1, Constitution of the State o f Alaska, is amended to read:
SECTION 1. LEGISLATIVE POWER; MEMBERSHIP. The legislative power

I o f the State is vested in a legislature consisting of a senate [WITH A MEMBERSHIP 
OF TWENTY AND A HOUSE OF REPRESENTATIVES] with a membership o f 
sixty [FORTY].

* Sec. 2. Article II, sec. 2, Constitution of the State o f Alaska, is amended to read:
SECTION 2. MEMBERS’ QUALIFICATIONS. A senator [MEMBER OF 

THE LEGISLATURE] shail be a qualified voter who has been a resident o f Alaska 
for at least three years and o f the district from which elected for at least one year, 
immediately preceding [HIS] filing for office. A senator shall be at least twenty-five 
years o f age [AND A REPRESENTATIVE AT LEAST TWENTY-ONE YEARS OF 
AGE].
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* Sec. 3. Article H, sec. 3, Constitution o f the State o f Alaska, is amended to read:
SECTION 3. ELECTION AND TERMS. Senators [LEGISLATORS] shall 

be elected at general elections. Their terms begin on the fourth Monday o f the January 
following election unless otherwise provided by law. The term o f a senator 
[REPRESENTATIVES] shall be (TWO YEARS, AND THE TERM OF SENATORS,] 
four years except that a term that begins in a year the federal decennial census of 
the United States is conducted is two years to accommodate redistricting and one- 1 
ha lf o f the senators elected initially under the new redistricting plan serve two- 
year terms. One-half o f the senators shall be elected every two years except that all 
senators shall he elected at the first election held under a new redistricting plan.

* Sec. 4. Article II, sec. 7, Constitution o f the State o f Alaska, is amended to read:
SECTION 7. SALARY AND EXPENSES. Senators [LEGISLATORS] shall 

receive annual salaries. They may receive a per diem allowance for expenses while in 
session and are entitled to travel expenses going to and from sessions. The presiding 
officer [PRESIDING OFFICERS] may receive additional compensation.

* Sec. 5. Article n, sec. 8, Constitution o f the State o f Alaska, is amended to read:
SECTION 8. REGULAR SESSIONS. The senate [LEGISLATURE] shall 

convene in regular session each year on the fourth Monday in January, but the month 
and day may be changed by la.v. The senate [LEGISLATURE] shall adjourn from 
regular session no later than ninety [ONE HUNDRED TWENTY] consecutive 
calendar days from the date it convenes except that a regular session may be extended 
once for up to ten consecutive calendar days. An extension of the regular session 
requires the affirmative vote o f at least two-thirds o f the senate membership [OF 
EACH HOUSE OF THE LEGISLATURE]. The senate [LEGISLATURE] shall adopt 
as part o f the [UNIFORM] rules o f procedure deadlines for scheduling session work 
not inconsistent with provisions controlling the length o f the session.

* Sec. 6. Article II, see. 12, Constitution o f the State o f Alaska, is amended to read:
SECTION 12. RULES. The senate [HOUSES OF EACH LEGISLATURE] 

shall adopt [UNIFORM] rules o f procedure. The senate [EACH HOUSE] may choose 
its officers and employees. The senate [EACH] is the judge o f the election and 
qualifications of its members and may expel a member with the concurrence o f at
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least two-thirds o f its members. The senate [EACH] shall keep a journal o f its 
proceedings. A majority of the membership [OF EACH HOUSE] constitutes a quorum 
to do business, but a smaller number may adjourn from day to day and may compel 
attendance of absent members. The senate [LEGISLATURE] shall regulate lobbying.

Sec. 7. Article n , sec. 14, Constitution o f the State o f Alaska, is amended to read:
SECTION 14. PASSAGE OF BILLS. The senate [LEGISLATURE] shall 

establish the procedure for enactment o f bills into law. No bill may become law 
unless it has passed three readings [IN EACH HOUSE] on three separate days, except 
that any bill may be advanced from second to third reading on the same day by 
concurrence o f at least three-fourths o f the membership [HOUSE CONSIDERING 
IT]. No bill may become law without an affirmative vote of a majority o f the senate 
membership [OF EACH HOUSE]. The yeas and nays on final passage shall be 
entered in the journal.

Sec. 8. Article n, sec. 15, Constitution o f the State o f Alaska, is amended to read:
SECTION 15. VETO. The governor may veto bills passed by the senate I

[LEGISLATURE]. The governor [HE] may, by veto, strike or reduce items in 
appropriation bills. The governor [HE] shall return any vetoed bill, with a statement 
o f [HIS] objections, to the senate [HOUSE OF ORIGIN].

Sec. 9. Article II, sec. 16, Constitution o f the State of Alaska, is amended to read:
SECTION 16. ACTION UPON VETO. Upon receipt o f a veto message 

during a regular session [OF THE LEGISLATURE], the senate [LEGISLATURE] 
shall meet immediately [IN JOINT SESSION] and reconsider passage o f the vetoed 
bill or item. Bills to raise revenue and appropriation bills or items, although vetoed, 
become law by affirmative vote o f at least three-fourths o f the senate membership 
[OF THE LEGISLATURE]. Other vetoed bills become law by affirmative vote of at 
least two-thirds of the senate membership [OF THE LEGISLATURE]. Bills vetoed 
after adjournment o f the first regular session ot the legislature shall be reconsidered 
by the senate [LEGISLATURE SITTING AS ONE BODY] no later than the fifth day 
o f the next regular or special session o f that legislature. Bills vetoed after adjournment 
o f the second regular session shall be reconsidered by the senate [LEGISLATURE 
SITTING AS ONE BODY] no later than the fifth day o f a special session o f that
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legislature, i f  one is called. The vote on reconsideration of a vetoed bill shall be 
entered |n [ON] the journal [JOURNALS] of the senate [BOTH HOUSES].

* Sec. 10. Article II, sec. 18, Constitution of the State o f Alaska, is amended to read:
SECTION 18. EFFECTIVE DATE. Laws passed by the senate 

[LEGISLATURE] become effective ninety days after enactment. The senate 
[LEGISLATURE] may, by concurrence of at least two-thirds o f Us [THE] membership 
[OF EACH HOUSE], provide for a ther effective date.

* Sec. 11. Article n, sec. 20, Constitution o f the State of Alaska, is amended to read:
SECTION 20. IMPEACHMENT. All civil officers o f the State are subject to 

impeachment by the senate [LEGISLATURE]. Impeachment [SHALL ORIGINATE 
IN THE SENATE AND] must be approved by at least a two-thirds vote o f its 
members. The resolution [MOTION] for impeachment shall list fully the basis for the 
proceeding. Trial on impeachment shall be conducted by the senate [HOUSE OF 
REPRESENTATIVES]. A supreme court justice designated by the court shall preside 
at the trial. Concurrence of at least two-thirds of the members o f the senate 'i
[HOUSE] is required for a judgment o f impeachment. The judgment may not extend 
beyond removal from office, but shall not prevent proceedings in the courts on the 
same or related charges.

* Sec. 12. Article m , sec. 17, Constitution o f the Jtate of Alaska, is amended to read:
SECTION 17. CONVENING SENATE [LEGISLATURE]. Whenever the 

governor considers it in the public interest, the governor [HE] may convene the 
senate [LEGISLATURE, EITHER HOUSE, OR THE TWO HOUSES] in [JOINT] 
session.

* Sec. 13. Article III, sec. 19, Constitution of the State o f Alaska, is amended to read:
SECTION 19. M ILITARY AUTHORITY. The governor is 

commander-in-chief o f the armed forces o f the State. The governor [HE] may call 
out these forces to execute the laws, suppress or prevent insurrection or lawless 
violence, or repel invasion. The governor, as provided by law, shall appoint all 
general and flag officers o f the armed forces o f the State, subject to confirmation by 
at least a majority o f the members o f the senate [LEGISLATURE IN  JOINT 
SESSION]. The governor [HE] shall appoint and commission all other officers.
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* Sec. 14. Article HI, sec. 20, Constitution o f the State of Alaska, is amended to read:
SECTION 20. MARTIAL LAW. The governor may proclaim martial law 

when the public safety requires it in case of rebellion or actual or imminent invasion. 
Martial law shall not continue for longer than twenty days without the approval o f at 
least a majority o f the senate members [OF THE LEGISLATURE IN JOINT j 
SESSION].

* Sec. 15. Article III, sec. 23, Constitution o f the State of Alaska, is amended to read:
SECTION 23. REORGANIZATION. The governor may make changes in the 

organization of the executive branch or in the assignment o f functions among its units  ̂
which the governor [HE] considers necessary for efficient administration. Where 
these changes require the force o f law, they shall be set forth in executive orders. The 
senate [LEGISLATURE] shall have sixty days o f a regular session, or a full session 
if o f shorter duration, to disapprove these executive orders. Unless disapproved by 
resolution concurred in by a majority o f the members [IN JOINT SESSION], these 
orders become effective at a date thereafter to be designated by the governor.

* Sec. 16. Article HI, sec. 25, Constitution of the State of Alaska, is amended to read:
SECTION 25. DEPARTMENT HEADS. The head o f each principal 

department shall be a single executive unless otherwise provided by law. The head 
o f each principal department [HE] shall be appointed by the governor, subject to 
confirmation by at east a majority o f the senate members [OF THE LEGISLATURE 
IN JOINT SESSION], and shall serve at the pleasure o f the governor, except as 
otherwise provided in this article with respect to the lieutenant governor 
[SECRETARY OF STATE]. The heads o f all principal departments shall be citizens 
o f the United States.

* Sec. 17. Article III, sec. 26, Constitution o f the State of Alaska, is amended to read:
SECTION 26. BOARDS AND COMMISSIONS. When a board or

icommission is at the head o f a principal department or a regulatory or quasi-ju licial 
agency, its members shall be appointed by the governor, subject to confirmation by at 
least a majority o f the senate members [OF THE LEGISLATURE iN JOINT 
SESSION], and may be removed as provided by law. They shall be citizens of the 
United States. The board or commission may appoint a principal executive officer

1I
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when authorized by law, but the appointment shall be subject to the approval o f the 
governor.

* Sec. 18. Article IV, sec. 10, Constitution o f the State of Alaska, is amended to read:
SECTION 10. COMMISSION ON JUDICIAL CONDUCT. The Commission 

on Judicial Conduct shall consist o f nine members, as follows: three persons who are 
justices or judges o f state courts, elected by the justices and judges o f state courts; 
three members who have practiced law in this state for ten years, appointed by the  ̂
governor from nominations made by the governing body of the organized bar and 
subject to confirmation by at least a majority o f the senate members [OF THE 
LEGISLATURE IN JOINT SESSION]; and three persons who are not judges, retired j 
judges, or members o f the state bar, appointed by the governor and subject to 
confirmation by at least a majority o f the senate members [OF THE LEGISLATURE 
IN JOINT SESSION]. In addition to being subject to impeachment under Section 12 
o f this article, a justice or judge may be disqualified from acting as such and may be 
suspended, removed from office, retired, or censured by the supreme court upon the 
recommendation o f the commission. The powers and duties of the commission and

Ithe bases for judicial disqualification shall be established by law.
* lScc. 19. Article IV , sec. 15, Constitution o f the State o f Alaska, is amended to read:

SECTION 15. RULE-MAKING POWER. The supreme court shall make and 
promulgate rules governing the administration of all courts. It shall make and 
promulgate rules governing practice and procedure in civil and criminal cases in all 
courts. These rules may be changed by the senate [LEGISLATURE] by at least 
two-thirds vote o f the members [ELECTED TO EACH HOUSE].

* Sec. 20. Article VI, sec. 1, Constitution o f the State o f Alaska, is amended to read:
SECTION 1. ELECTION DISTRICTS. One member [MEMBERS] o f the senate [HOUSE OF REPRESENTATIVES] shall be elected by the qualified voters o f each o f sixty [THE RESPECTIVE] election districts. [UNTIL I

REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF ' 
REPRESENTATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS 
SET FORTH IN SECTION 1 OF ARTICLE XIV ].

* Sec. 21. Article V I, sec. 6, Constitution o f the State of Alaska, is amended to read:
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SECTION 6. REDISTRICTING. The governor may onlv [FURTHER] 
redistrict the senate immediately following the decennial census o f the United
States by changing the size and area o f election districts, subject to the limitations of 
this article. Each new district so created shall be formed o f contiguous and compact 
territory containing as nearly as practicable a relatively integrated socio-economic area. 
Each shall contain a population at least equal to the quotient obtained by dividing the 
total civilian population by sixty [FORTY]. Consideration may be given to local 
government boundaries. Drainage and other geographic features shall be used in 
describing boundaries wherever possible. At the first election held under a new 
redistricting plan thirty senate members shall be elected to two-vear terms and 
thirty shall he elected to four-vear terms set bv the governor in the redistricting 
plan.

Sec. 22. Article VI, sec. 8, Constitution o f the State o f Alaska is amended to read:
SECTION 8. RED ISTR ICT ING  [REAPPORTIONMENT] BOARD. The 

governor shall appoint a redistricting [REAPPORTIONMENT] board to act in an 
advisory capacity [TO HIM]. It shall consist o f five members, none o f whom may be 
public employees or officials. At least one member each shall be appointed from the 
Southeastern, Southcentral, Central, and Northwestern areas o f the state [SENATE 
DISTRICTS]. Appointments shall be made without regard to political affiliation. 
Board members shall be compensated.

Sec. 23. Article VII, sec. 3, Constitution o f the State o f Alaska, is amended to read:
SECTION 3. BOARD OF REGENTS OF UNIVERSITY. The University of 

Alaska shall be governed by a board of regents. The regents shall be appointed by the 
governor, subject to confirmation by at least a majority o f the senate members [OF 
THE LEGISLATURE IN JOINT SESSION]. The board shall, in accordance with law, 
formulate policy and appoint the president o f the university. The president [HE] shall 
be the executive officer o f the board.

Sec. 24. Article IX, sec. 17(c), Constitution of the State o f Alaska, is amended to read: 
(c) An appropriation from the budget reserve fund may be made for any public 

purpose upon affirmative vote of at least three-fourths o f the senate members [OF 
EACH HOUSE OF THE LEGISLATURE].
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* Sec. 25. Article X, sec. 12, Constitution o f the State o f Alaska, is amended to read:
SECTION 12. BOUNDARIES. A local boundary commission or board shall 

be established by law in the executive branch of the state government. The 
commission or board may consider any proposed local government boundary change. 
It may present proposed changes to the senate [LEGISLATURE] during the first ten 
days o f any regular session. The change shall become effective forty-five days after 
presentation or at the end o f the session, whichever is earlier, unless disapproved by 
a resolution concurred in by at least a majority o f the senate members [OF EACH 
HOUSE]. The commission or board, subject to law, may establish procedures whereby 
boundaries may be adjusted by local action.

* Sec. 26. Article X III, sec. 1, Constitution o f the State o f Alaska, is amended to read:
SECTION 1. AMENDMENTS. Amendments to this constitution may be 

proposed by at least a two-thirds vote [OF EACH HOUSE] o f the senate membership 
[LEGISLATURE]. The lieutenant governor shall prepare a ballot title and 

proposition summarizing each proposed amendment, and shall place them on the ballot 
for the next general election. I f  a majority of the votes cast on the proposition favor 
the amendment, it shall be adopted. Unless otherwise provided in the amendment, it 
becomes effective thirty days after the certification o f the election returns by the 
lieutenant governor.

* Sec. 27. Article XV, Constitution o f the State of Alaska, is amended by adding a new 
section to read:

SECTION 29. TRANSITION TO UNICAMERAL LEGISLATURE. The 
following provisions shall be followed in the transition from a bicameral to a 
unicameral legislature provided for under the amendments approved by the voters in 
1996:

(1) the senate shall first meet as a unicameral legislature during the 
Twenty-First Alaska State Legislature and shall continue to meet as a unicameral 
legislature thereafter;

(2) the term of a senate member elected or appointed to office before 
the 1998 general election terminates on the convening o f the First Session o f the 
Twenty-First Alaska State Legislature;
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(3) notwithstanding the provision in Article V I, Section 6, Constitution 
o f the State o f Alaska, that redistricting occur only after a decennial census, no later 
than January 1, 1998, the governor shall redistrict the legislature in accordance with 
all other provisions o f Article V I, Constitution of the State o f Alaska, to provide for 
a unicameral legislature consisting of sixty members elected from sixty districts based 
upon the total population o f the State as determined by the most recent decennial 
federal census;

(4) at the 1998 general election, thirty members o f the senate shall be 
elected to four-year terms, and thirty members shall be elected to two-year terms, set 
by the governor in the redistricting plan adopted under (3) o f this section.

* Sec. 28. Article II, sec. 10, article VI, secs. 2, 3, 4, 5, and 7, and article X IV , 
Constitution o f the State o f Alaska, are repealed.

|* Sec. 29. Section 27 o f this resolution takes effect January 1, 1997.
* Sec. 30. Sections 1 - 26 and sec. 28 o f this resolution take effect January 1, 1998.
* Sec. 31. The amendments proposed by this resolution shall be placed before the voters 

o f the state at the next general election in conformity with art. X III, sec. 1, Constitution o f the 
State o f Alaska, and the election laws o f the state.

II
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1 9 9 6  L E G I S L A T I V E  S E S S I O N

NO.
BILL VERSION: 
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"Proposing amendments to theTitle:
Constitution of the State of Alaska relating to..."
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Requestor: House Judiciary________________

Department Affected: Legislative Affairs Agency 
BRU:  Legislative Council_______

Component: Session Expenses
Salaries & Allowances

COMPONENT SERIAL NO:

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 97 FY 98 FY 99 FY00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CU\IMS
MISCELLANEOUS

0.0 -1,140.0 -1,140.5 -1,140.5 -1,140.5 -1,140.5
0.0 -75.0 -75.0 -75.0 -75.0 -75.0
0.0 -240.0 -240.0 -240.0 -240.0 -240.0
0.0 -30.0 -30.0 -30.0 -30.0 -30.0
0.0 -15.0 -15.0 -15.0 -15.0 -15.0

TOTAL OPERATING 0.0 -1.500.0 -1,500.5 -1,500.5 -1,500.5 -1,500.5

CAPITAL 0.0 0 0 0 i o 0

REVENUE FUND SOURCE 0.0 0 0 0 0 0
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GENERAL FUND 0.0 -1,500.0 -1,500.5 -1,500.5 -1,500.5 -1,500.5
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TOTAL 0.0 -1,500.0 -1,500.5 -1,500.5 -1,500.5 -1,500.5
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FULL-TIME 0.0 0 0 0 0 0
PART-TIME 0.0 0 0 0 0 0
TEMPORARY 0.0 0 0 0 0 0

Estimate of current year impact:
ANALYSIS: (Attach a separate page if necessary)

HJR 2 proposes amendments to the constitution establishing a unicameral legislature and limiting the session 
to 90 days. 90 day sessions would commence January 1998. The Legislature would first meet as a unicameral 
Legislature during the 21st Legislature in 1999. Presiding Officers receive $500/year more than other Legislators. 
A unicameral Legislature would have only one Presiding Officer thereby decreasing the annual cost by $500.
The daily cost of a legislative session is $ 50,000. A 90 day session would decrease the total cost of a regular 
session by $1,500,000.

Prepared By: Karla Schofield. Deputy Director L U Phone: 465-3852
Division: Administrative Services 1 I A Date:|/|<^q£

Approved By: Pamela A. Vami, Executive Director I |
Agency: Legislative Affairs Agency Date: 1 Itf p .

D i s t r i b u t i o n  ( b y  p r e p a r e r ) :  L e g .  F i n a n c e ,  L e g i s l a t i v e  S p o n s o r ,  R e q u e s t o r ,  O M B ,  G o v . , & I m p a c t e d  A g e n c y ( i e s ) .



A M E N .P M J5.M.I

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: HJR 2

1 Page 1, line 3, after "legislature":
2 Insert "and a senate salary commission"

3 Page 2, line 12, after "EXPENSES.":
4  Insert "(a )"

5 Page 2, after line 15:
6 Insert a new resolution section to read:
7 "* Sec. 5. Article n , sec. 7, Constitution o f the State o f Alaska, is amended by adding a
8 new subsection to read:
9 (b) A senate salary commission composed o f five members appointed by the

10 governor to four-year terms is established in the executive branch of State
11 government. A commission member may not be employed by the State while in
12 office. A commission member may not hold an elected State office while serving on
13 the commission and for one year thereafter. The commission may consider any
14 proposed change to the salaries, per diem, expense allowances, benefits, or other
15 compensation for senators. It may present proposed changes to the senate during the
16 first ten days o f any regular session. A change may be disapproved within forty-five
17 days after it is presented by a resolution concurred in by at least a majority of the
18 senate members. Unless it is disapproved, the change takes effect at the beginning
19 o f the next regular session."

20 Renumber the following resolution sections accordingly.

21 Page 9, line 12:
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CS FOR HOUSE JO INT RESOLUTION NO. 2( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION
B Y

O ffe red :
R e fe rred :

Sponsor(s ): R E PRESEN TA T IV ES  GREEN , Navarre

A RESOLUTION

Proposing amendments to the Constitution of the State o f Alaska relating to 

redistricting and to the length o f a regular session, and establishing a unicameral 

legislature; and providing fo r an effective date fo r each amendment 

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article II. sec. I, Constitution of the State of Alaska, is amended to read:
SECTION 1. LEGISLATIVE POWER; MEMBERSHIP. The legislative power 

of the State is vested in a legislature consisting o f a senate [WITH A MEMBERSHIP OF 
TW ENTY AND A HOUSE OF REPRESENTATIVES] with a membership of sixty 
[FORTY],

* Sec. 2. Article II. sec. 2, Constitution of the State of Alaska, is amended to read:
SECTION 2. MEMBERS' QUALIFICATIONS. A senator [MEMBER OF THE 

L. EGISLATURE] shall be a qualified voter who has been a resident o f Alaska for at least 
three years and o f the district from which elected for at least one year, immediately 
preceding [HIS] filing for office. A senator shall be at least twenty-five years of age 
[AND A REPRESENTATIVE AT LEAST TWENTY-ONE YEARS OF AGE].

* Sec. 3. Article II, sec. 3, Constitution o f the State of Alaska, is amended to read:
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SECTION 3. ELECTION AND TERMS. Senators [LEGISLATORS] shall be 

elected at general elections. Their terms begin on the fourth Monday of the January 

following election unless otherwise provided by law. The term of a senator 

[REPRESENTATIVES] shall be [TWO YEARS, AND THE TERM OF SENATORS,] 

four years except that a term that begins in a vear the federal decennial census o f the 

United States is conducted is two years to accommodate redistricting and  one-half 

of the  senators elected initially under the new redistricting plan serve two-year 

term s. One-half of the senators shall be elected every two years except th a t all senators 

shall be elected a t the first election held under a new redistricting p lan .

* Sec. 4. Article n , sec. 7, Constitution of the State of Alaska, is amended to read:

SECTION 7. SALARY AND EXPENSES. Senators [LEGISLATORS] shall 

receive annual salaries. They may receive a per diem allowance for expenses while in 

session and are entitled to travel expenses going to and from sessions. The presiding 

officer [PRESIDING OFFICERS] may receive additional compensation.

* Sec. 5. Article II, sec. 8, Constitution of the State of Alaska, is amended to read:

SECTION 8. REGULAR SESSIONS. The senate [LEGISLATURE] shall 

convene in regular session each year on the fourth Monday in January, but the month and 

day may be changed by law. The senate [LEGISLATURE] shall adjourn from regular 

session no later than ninety [ONE HUNDRED TWENTY] consecutive calendar days 

from the date it convenes except that a regular session may be extended once for up to 

ten consecutive calendar days. An extension of the regular session requires the 

affirmative vote of at least two-thirds of the senate membership [OF EACH HOUSE OF 

THE LEGISLATURE]. The senate [LEGISLATURE] shall adopt as part of the 

[UNIFORM] rules of procedure deadlines for scheduling session work not inconsistent 

with provisions controlling the length of the session.

* Sec. 6. Article. II, sec. 12, Constitution of the State of Alaska, is amended to read:

SECTION 12. RULES. The senate [HOUSES OF EACH LEGISLATURE] 

shall adopt [UNIFORM] rules of procedure. The senate [EACH HOUSE] may choose 

its officers and employees. The senate [EACH] is the judge of the election and 

qualifications of its members and may expel a member with the concurrence of a t least 

two-thirds of its members. The senate [EACH] shall keep a joum.il of its proceedings.

WORK DRAFT WORK DRAFT WORK DRAFT
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A majority of the membership [OF EACH HOUSE] constitutes a quorum to do business, 
but a smaller number may adjourn from day to day and may compel attendance o f absent 
members. The senate [ .EGISLATURE] shall regulate lobbying.

* Sec. 7. Article II, sec. 14, Constitution of the State o f Alaska, is amended to read:
SECTION 14. PASSAGE OF BILLS. The senate [LEGISLATURE] shall 

establish the procedure for enactment of bills into law. No bill may become law unless 
it has passed three readings [IN EACH HOUSE] on three separate days, except that any 
bill may be advanced from second to third reading on the same day by concurrence of at 
least three-fourths o f the membership [HOUSE CONSIDERING IT]. No bill may 
become law without an affirmative vote o f a majority o f the senate membership [OF 
EACH HOUSE]. The yeas and nays on final passage shall be entered in the journal.

* Sec. 8. Article II, sec. 15, Constitution of the State o f Alaska, is amended to read:
SECTION 15. VETO. The governor may veto bills passed by the senate 

[LEG ISLATURE]. The governor [HE] may, by veto, strike or reduce items in 
appropriation bills. The governor [HE] shall return any vetoed bill, with a statement of 
[HIS] objections, to the senate [HOUSE OF ORIGIN].

* Sec. 9. Article II, sec. 16, Constitution of the State o f Alaska, is amended to read:
SECTION 16. ACTION UPON VETO. Upon receipt o f a veto message during 

a regular session [OF THE LEGISLATURE], the senate [LEGISLATURE] shall meet 
immediately [IN JOINT SESSION] and reconsider passage of the vetoed bill or item. 
Bills to raise revenue and appropriation bills or items, although vetoed, become law by 
affirmative vote o f at least three-fourths o f the senate membership [OF THE 
LEGISLATURE]. Other vetoed bills become law by affirmative vote o f at least 
two-thirds o f the senate membership [OF THE LEGISLATURE]. Bills vetoed after 
adjournment o f the first regular session o f the legislature shall be reconsidered by the 
senate [LEGISLATURE SITTING AS ONE BODY] no later than the fifth day of the 
next regular or special session o f that legislature. Bills vetoed after adjournment o f the 
second regular session shall oe reconsidered by the senate [LEGISLATURE SITTING 
AS ONE BODY] no later than the fifth day of a special session o f that legislature, if one 
is called. The vote on reconsideration o f a vetoed bill shall be entered in [ON] the 
journal [JOURNALS] o f the senate [BOTH HOUSES].
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* Sec. 10. Article II, sec. 18, Constitution o f the State o f Alaska, is amended to read:
SECTION 18. EFFECTIVE DATE. Laws passed by the senate 

[LEGISLATURE] become effective ninety days after enactment. The senate 
[LEGISLATURE] may, by concurrence o f at least two-thirds of Us [THE] membership 
[OF EACH HOUSE], provide for another effective date.

* Sec. 11. Article II, sec. 20, Constitution o f the State o f Alaska, is amended to read:
SECTION 20. IMPEACHMENT. All civil officers of the State are subject to 

impeachment by the senate [LEGISLATURE]. Impeachment [SHALL ORIGINATE 
IN THE SENATE AND] must be approved by at least a two-thirds vote o f its members. 
The resolution [MOTION] for impeachment shall list fully the basis for the proceeding. 
Trial on impeachment shall be conducted by the senate [HOUSE OF 
REPRESENTATIVES]. A supreme court justice designated by the court shall preside 
at the trial. Concurrence o f at least two-thirds o f the members o f the senate [HOUSE] 
is required for a judgment o f impeachment. The judgment may not extend beyond 
removal from office, but shall not prevent proceedings in the courts on die same or 
related charges.

* Sec. 12. Article ED, sec. 17, Constitution o f the State of Aaska, is amended to read:
SECTION 17. CONVENING SENATE [LEGISLATURE], Whenever the 

governor considers it in the public interest, the governor [HE] may convene the senate 
[LEGISLATURE. EITHER HOUSE. OR THE TWO HOUSES] in [JOINT] session.

* Sec. 13. Article III. sec. 19, Constitution o f the State o f Aaska, is amended to read:
SECTION 19. MILITARY AUTHORITY. The governor is commander-in-chief 

o f the armed forces of the State. The governor [HE] may call out these forces to execute 
the laws, suppress or prevent insurrection or lawless violence, or repel invasion. The 
governor, as provided by law, shall appoint all general and flag officers o f the armed 
forces of the State, subject to confirmation by at least a majority o f the members o f the 
senate [LEGISLATURE IN JOINT SESSION]. The mn rnor [HE] shall appoint and 
commission all other officers.

* Sec. 14. Atic le III, sec. 20. Constitution o f the State of Alaska, is amended to read:
SECTION 20. MARTIAL LAW. The governor may proclaim martial law when 

the public safety requires it in case o f rebellion or actual or imminent invasion. Martial
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law shall not continue for longer than twenty days without the approval o f at least a 
majority o f the senate members [OF THE LEGISLATURE IN JOINT SESSION].

* Sec. 15. Article ID, sec. 23, Constitution o f the State of Alaska, is amended to read:
SECTION 23. REORGANIZATION. The governor may make changes in the 

organization o f the executive branch or in the assignment of functions among its units 
which the governor [HE] considers necessary for efficient administration. Where these 
changes require the force o f law, they shall be set forth in executive orders. The senate 
[LEGISLATURE] shall have sixty days of a regular session, or a fu ll session i f  o f shorter 
duration, to disapprove these executive orders. Unless disapproved by resolution 
concurred in by a majority o f the members [IN JOINT SESSION], these orders become 
effective at a date thereafter to be designated by die governor.

* Sec. 16. Article III, sec. 25, Constitution o f the State of Alaska, is amended to read:
SECTION 25. DEPARTMENT HEADS. The head of each principal department 

shall be a single executive unless otherwise provided by lav/. The head o f each 
principal department [HE] shall be appointed by the governor, subject to confirmation 
by at least a majority o f the senate members [OF THE LEGISLATURE IN JOINT 
SESSION], and shall serve at the pleasure of the governor, except as otherwise provided 
in this article with respect to the lieutenant governor [SECRETARY OF STATE]. The 
heads o f all principal departments shall be citizens of the United States.

* Sec. 17. Article III, sec. 26, Constitution of the State of Alaska, is amended to read:
SECTION 26. BO.ARDS AND COMMISSIONS. When a board or commission 

is at the head o f a principal department or a regulatory or quasi-judicial agency, its 
members shall be appointed by the governor, subject to confirmation by at least a 
majority o f the senate members [OF THE LEGISLATURE IN JOINT SESSION], and 
may be removed as provided by law. They shall be citizens o f the United States. The 
board or commission may appoint a principal executive officer when authorized by law, 
but the appointment shall be subject to the approval of the governor.

* Sec. 18. Article IV, sec. 10. Constitution of the State of Alaska, is amended to read:
SECTION 10. COMMISSION ON JUDICIAL CONDUCT. The Commission 

on Judicial Conduct shall consist o f nine members, as follows: three persons who are 
justices or judges of state courts, elected by the justices and judges o f state courts; three
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members who have practiced law in this stale for ten years, appointed by the governor 
from nominations made by the governing body o f the organized bar and subject to 
confirmation by at least a majority o f the senate members [OF THE LEGISLATURE 
IN JOINT SESSION]; and three persons who are not judges, retired judges, or members 
o f the state bar, appointed by the governor and subject to confirmation by at least a 
majority o f die senate members [OF THE LEGISLATURE IN JOINT SESSION]. In 
addition to being subject to impeachment under Section 12 of this article, a jusdee or 
judge may be disqualified from acdng as such and may be suspended, removed from 
office, retired, or censured by the supreme court upon the recommendauon o f the 
commission. The powers and dudes o f die commission and the bases for judicial 
disqualificauon shall be established by law.

* Sec. 19. Article IV, sec. 15, Consutudon o f the State o f Alaska, is amended to read:
SECTION 15. RULE-MAKING POWER. The supreme court shall make and 

promulgate rules governing the administradon of all courts. It shall make and promulgate 
rules governing pracuce and procedure in civil and criminal cases in all courts. These 
rules may be changed by the senate LEGISLATURE] by at least two-thirds vote o f the 
members [ELECTED TO EACH HOUSE].

* Sec. 20. Article VI, sec. 1, Consdtudor of die State of Alaska, is amended to read:
SECTION 1. ELECTION DISTRICTS. Onejnember [MEMBERS] o f the 

senate [HOUSE OF REPRESENTATIVES] shall be elected by the qualified voters o f 
each o f six tv [THE RESPECTIVE] elecdon districts. [UNTIL REAPPORTIONMENT. 
ELECTION DISTRICTS AND THE NUMBER OF REPRESENTATIVES TO BE 
ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN SECTION 1 OF 
ARTICLE X IV ].

* Sec. 21. Article VI, sec. 6, Consutudon o f the State of Alaska, is amended to read:
SECTION 6. REDISTRICTING. The governor may only [FURTHER] 

redistrict the senate immediately following the decennial census o f the United States 
by changing die size and area of elecdon districts, subject tc the limitauons o f this article. 
Each new district so created shall be formed o f conuguous and compact territory 
containing as nearly as pracucable a relatively integrated socio-economic area. Each 
shall contain a populauon at least equal to die quouent obtained by dividing the total
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civilian population by sixty [FORTY]. Consideration may be given to local government 
boundaries. Drainage and other geographic features shall be used in describing 
boundaries wherever possible. At the first election held under a new redistricting 
plan thirty senate members shall be elected to two-year terms and thirty shall be 
elected to four-vear terms set bv the governor in the redistricting plan.

* Sec. 22. Article V I, sec. 8, Constitution of the State o f Alaska is amended to read:
SECTION 8. RED ISTRICTING  [REAPPORTIONMENT] BOARD. The 

governor shall appoint a redistricting [REAPPORTIONMENT] board to act in an 
advisory capacity [TO HIM]. It shall consist o f five members, none o f whom may be 
public employees or officials. At least one member each shall be appointed from the 
Southeastern, Southcentral, Central, and Northwestern areaj o f the state [SENATE 
DISTRICTS]. Appointments shall be made without regard to political affiliation. Board 
members shall be compensated.

* Sec. 23. Article V II, sec. 3, Constitution of the State o f Alaska, is amended to read:
SECTION 3. BOARD OF REGENTS OF UNIVERSITY. The University o f 

Alaska shall be governed by a board of regents. The regents shall be appointed by the 
governor, subject to confirmation by at least a majority o f the senate members [OF THE 
LEGISLATURE EN JOINT SESSION]. The board shall, in accordance with law, 
formulate policy and appoint the president o f the university. The president [HE] shall 
be the executive officer o f the board.

* Sec. 24. Article IX, sec. 17(c), Constitution of the State o f Alaska, is amended to read:
(c) An appropriation from the budget reserve f. nd may be made for any public 

purpose upon affirmative vote of at least three-fourths o f the senate members [OF 
EACH HOUSE OF THE LEGISLATURE].

* Sec. 25. Article X, sec. 12, Constitution of the State o f Alaska, is amended to read:
SECTION 12. BOUNDARIES. A local boundary commission or board shall be 

established by law in the executive branch o f the state government. The commission or 
board may consider any proposed local government boundary change. It may present 
proposed changes to the senate [LEGISLATURE] during the first ten days of any regular 
session. The change shall become effective forty-five days after presentation or at the 
end of the session, whichever is earlier, unless disapproved by a resolution concurred in
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by at least a majority o f the senate members [OF EACH HOUSE]. The commission 
or board, subject to law, may establish procedures whereby boundaries may be adjusted 
by local action.

* Sec. 26. Article XEU, sec. 1, Constitution o f the State o f Alaska, is amended to read:
SECTION 1. AMENDMENTS. Amendments to this constitution may be 

proposed by at least a two-thirds vote [OF EACH HOUSE] of the senate membership 
[LEGISLATURE]. The lieutenant governor shall prepare a ballot title and proposition 
summarizing each proposed amendment, and shall place them on the ballot for the next 
general election. If a majority of the votes cast on the proposition favor the amendment, 
it shall be adopted. Unless otherwise provided in the amendment, it becomes effective 
thirty days after the certification o f the election returns by the lieutenant governor.

* Sec. 27. Article XV, Constitution of the State o f Alaska, is amended I j  ? dding a new section 
to read:

SECTION 29. TRANSITION TO UNICAMERAL LEGISLATURE. The 
following provisions shall be followed in the transition from a bicameral to a unicameral 
legislature provided for under the amendments approved by the voters in 1996:

(1) the senate shall first meet as a unicameral legislature during the 
Twenty-First Alaska State Legislature and shall continue to meet as a unicameral 
legislature thereafter;

(2) the term of a senate member elected or appointed to office before the 
199S general election terminates on the convening of the First Session of the Twenty- 
First Alaska State Legislature;

(3) notwithstanding the provision in Article VI, Section 6, Constitution 
of the State of Alaska, that redistricting occur only after a decennial census, no later than 
January 1, 199S, the governor shall redistrict the legislature in accordance with all other 
provisions o f Article VI, Constitution of the State o f Alaska, to provide for a unicameral 
legislature consisting o f sixty members elected from sixty districts based upon the total 
population o f the Slate as determined by the most recent decennial federal census;

(4) at the 199S general election, thirty members of the senate shall be 
elected to four-year terms, and thirty members shall be elected to two-year terms, set by 
the governor in the redistricting plan adopted under (3) o f this section.
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* Sec. 28. Article II, sec. 10, article VI, secs. 2, 3, 4, 5, and 7, and article XTV, Constitution 
o f the State o f Alaska, are repealed.

* Sec. 29. Section 27 o f this resolution takes effect January 1,1997.
* Sec. 30. Sections 1 - 26 and sec. 28 of this resolution take effect January 1, 1998.
* Sec. 31. The amendments proposed by this resolution shall be placed before the voters o f 

the state at the next general election in conformity with art. X III, sec. 1, Constitution o f the State 
o f Alaska, and the election laws o f the state.
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M e m o

To: Representative Joe Green

From: David G Koivumemi ! vaL-
Actmg Director of Election^/'''

Subject. HJR 2 Unicameral Legislature

Date: May 4, 1995

The Division of Elections is not taking a position on the subject matter of HJR 2 
at tms time, but we are concerned with it as currently written. I spoke to Jeff 
Logan of your office and he assures me that our concerns will be reviewed 
during the interim.

As the resolution is drafted, it requires reappomonment (or redistricting; of the 
state into 60 senate seats by January 1. 1997 .section 27) Work on the 
redistricting would have to begin January 1 1996 (section 29) The 
constitutional amendments creating the unicameral legislature will not appear on 
the ballot until November 1596 All of the work to redistrict the state would have 
to take place before the election was he'd to authorize the change It would 
have to be completed within a month of tne passage of the amendments If the 
amendments failed a tremendous amount of work and money would have been 
spent for no reason

We suggest that section 29 be changed to provide that the implementation 
section of the resolution take effect January 1, 1997 and the redistricting jn 
section 27 be completed no later than January 1, 1998.
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CS FOR HOUSE JO INT RESOLUTION NO. 5(JUD) 

IN  THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY T H E  HOUSE JUD IC IARY  COMM ITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES THERRIAULT, Rokeberg, Porter, Green, Bunde

A RESOLUTION

Proposing amendments to the Constitution o f the State o f Alaska relating to terms o f 

legislators.

BE IT  RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article n , sec. 3, Constitution o f the State o f Alaska, is amended to read:
SECTION 3. ELECTION AND TERMS, (a ) Legislators shall be elected at 

general elections. Their terms begin on the fourth Monday of the January following 
election unless otherwise provided by law. The term o f representatives shall be two years, 
and the term o f senators, four years. One-half o f the senators shall be elected every two 
years. A person may not serve consecutively during more than twelve regular sessions 
in theiegislature. Thereafter, the person may not again serve in the legislature as a 
result of. election or appQintment.tO-filLmacancy.untiI-aLIeasLl.WQ consecutive-full 
regular_sessions have elapsed during which the person has not served.

* Sec. 2. Article n , sec. 3, Constitution o f the State o f Alaska, is amended by adding new 
subsections to read:

(b ) For purposes o f applying the tenure limit under (a) o f this section, periods 
served in the legislature during the interim between sessions or during special sessions
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shall not be considered. Unless a member of one house resigns and is appointed to office 
in the other house, periods served in the legislature as a result o f appointment to fi ll a 
vacancy shall not be considered for purposes o f determining whether the tenure limit has 
been reached.

(c) Notwithstanding (a) o f this section, a person may complete a four-year senate 
term to which elected if the person has served consecutively during no more than ten 
regular sessions in the legislature immediately before the beginning o f the senate term.

* Sec. 3. Article XV, Constitution o f the State o f Alaska, is amended by adding a new section 
to read:

SECTION 29. APPLICATION OF 1996 TENURE LIM IT AMENDMENT. 
Regular sessions served in the legislature before the convening o f the First Regular Session 
o f the Twentieth Alaska State Legislature shall not be considered for purposes o f applying 
the tenure limit added by the 1996 amendment to Section 3 o f Article n.

* Sec. 4. The amendments proposed by this resolution shall be placed before the voters o f the 
state at the next general election in conformity with art. Xm , sec. 1, Constitution o f the State o f 
Alaska, and the election laws o f the state.
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CS FOR HOUSE JOINT RESOLUTION NO. 5(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUD IC IARY COMM ITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES THERRIAULT, Rokeberg, Porter, Green, Bunde

A RESOLUTION

Proposing amendments to the Constitution o f the State o f Alaska relating to terms of 

legislators.

BE IT  RESOLVED BY THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section 1. Article II, sec. 3, Constitution o f the State o f Alaska, is amended to read:
SECTION 3. ELECTION AND TERMS. la ) Legislators shall be elected at 

general elections. Their terms begin on the fourth Monday o f the January following 
election unless otherwise provided by law. The term o f representatives shall be two years, 
and the term o f senators, four years. One-half o f the senators shall be elected every two

/■<t x t •
years. A^person.mav not serve consecutively more than ty/elve fu ll regular sessions 
inihe_legislature. ̂ Thereafter. the person mav not again serve in the legislature as a 
result o f election or appointment toJIll a vacancy until at least two consecutive full 
regular-sessions- have elapsed duringjwhich the person has not served.

* Sec. 2, Article II, sec. 3, Constitution o f the State o f Alaska, is amended by adding new 
subsections to read:

(b) For purposes o f applying the tenure limit under (a) o f this section, t eriods 
served in the legislature during the interim between sessions or during special sessions
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shall nofbe consideredT|'enods served in the legislature as a result o f appointment to fill 
a vacancy shall not be considered for purposes of determining whether the tenure limit has 
been reached.

(c) Notwithstanding (a) o f this section, a person may complete a four-year senate
st't e-'i i-/< f  » /

term to which elected if the person has served consecutively^no more than ten fofi regular 
sessions in the legislature immediately before the beginning o f the senate term.

* Sec. 3. Article XV, Constitution of the State o f Alaska, is amended by adding a new section 
to read:

SECTION 29. APPLICATION OF 1996 TENURE LIM IT AMENDMENT. 
Regular sessions served in the legislature before the convening o f the First Regular Session 
o f the Twentieth Alaska State Legislature shall not be considered for purposes o f applying 
the tenure limit added by the 1996 amendment to Section 3 o f Article H

* Sec. 4. The amendments proposed by this resolution shall be placed before the voters o f the
14 II state at the next general election in conformity wiih art XHI, sec. i, Constitution o f the State o f
15 Alaska, and the election laws o f the state.
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O F F E R E D  IN  T H E  H O U S E

T O : C S H J R  5 (S T A )

1 Page 1, line 9:
2 After "consecutively"
3 Insert "during"
4 Delete " M "

5 Page 2, line 2:
6 Delete "Periods"
7 Insert "Unless a member o f one house resigns and is appointed to office in the other
8 house, periods"
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CS HJR 5 (STA) Proposing amendments to the Constitution of the 
State of Alaska relating to terms of legislators

SPONSOR: Rep. Gene Therriault
SPONSOR STATEMENT:

CS HJR 5 (STA) proposes to limit terms by limiting the number of regular 
legislative sessions a person may serve. The resolution proposes that a 
person may not serve consecutively more than twelve full regular 
sessions in the legislature. A person may not again serve in the 
legislature as a result of election or appointment to fill a vacancy until at 
least two consecutive regular sessions have elapsed. Also, for the 
purposes of tabulating the number of sessions served, special sessions 
shall not be counted nor shall time served as the result of appointment to 
fill a vacancy.

Alaskan voters have recently demonstrated their overwhelming desire for 
congressional term limits with 1994!s ballot measure 4, passing with 
over 62% of the votes. Alaskans have also expressed their support for 
term limits on the municipal level with many communities adopting some 
form of term limits for local elected officials. HJR 5 wiil now give 
voters the chance to change the state constitution and limit terms of 
state legislators.

Term limits are a positive legislative reform, guaranteeing a flow of new 
legislators with new ideas. The popularity of term limits demonstrates 
that career politicians are not desirable. Term limits will also level the 
playing field for challengers facing long-time incumbents whose power is 
oftentimes derived primarily from seniority.

Placing a constitutional amendment limiting the terms of state 
legislators on the ballot is a measure that is long overdue.
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CS HJR 5 (STA) Proposing amendments to the Constitution of the
State of Alaska relating to terms of legislators

SPONSOR 

Sectional 
Section 1:

Section 2:

Section 3: 

Section 4:

Rep. Gene Therriault 

Analysis:
Amends Article II, section 3, Constitution of the State of 
Alaska limiting a person from serving consecutively 
more than twelve full regular sessions in the legislature. 
A person may not again serve in the legislature as a 
result of election or appointment until at least two 
consecutive full regular sessions have elapsed.

Exempts periods served during the interim, between 
sessions or during special sessions from being 
considered when calculating the term limit. Also, 
periods served as a result of appointment to fill a 
vacancy shall not be considered when determining 
whether the tenure limit has been reached.

Exempts regular sessions served in the legislature 
before the start of the Twentieth Legislature from being 
considered when calculating whether tenure limit has 
been reached.

Places the proposed amendments on the ballot at the next 
general election.



REPRESENTATIVE
G E N E  T H E R R IA U L T

Mailing Address 
1 19 N Cushman Suite 101 
Fairbanks, Alaska 99701 

(907) -188-0862 
Fax (907) 483-4271

JM a s k a

M o n s

SI,lie Capitol 
Juneau Alaska 
99801-1182 

(907) 465-4797 
Fax (907) 465-3884

WIilK1 mi Jimr.tii

Huuso District 'i'i,Be

M E M O R A N D U M
TO: Representative Jeannette James, Chair

House State Affairs Committee ^
FROM: Representative Gene Therriaultv^?^/•
DATE: January 25, 1995
SUBJECT: Scheduling of HJR 5
bbb— raBamaaagnmn ■ j m aBg— ammngattsaexsaesaeaawa— ■nancb— i i P — a a m  l- ■■■

I respectfully request House Joint Resolution 5, 'Proposing amendments to the 
Constitution of the State of Alaska relating to terms of legislators' be scheduled for a 
hearing in the House State Affairs Committee.
Attached you will find a 'blank' CS (work draft #9-LS0226\F, 1/24/95) that I am 
submitting for your consideration as a possible State Affairs Committee Substitute. 
After prefiling HJR 5 ,1 decided terms should be limited in relation to regular sessions 
as opposed to calendar years as HJR 5 originally proposed. The work draft proposes 
that a person may not serve consecutively more than twelve full regular sessions in the 
legislature. A person may not again serve in the legislature as a result of election or 
appointment to fill a vacancy until at least two consecutive regular sessions have 
elapsed. Also, for the purposes of the tenure limit, the draft excludes periods served in 
the legislature during the interim between sessions, during special sessions, or as a 
result of appointment to fill a vacancy.
Attachments include:

1. proposed work draft
2 . sponsor statement
3. sectional analysis
4. Division of Elections' fiscal note

I appreciate your consideration of my request, 
attachments (4) rV

*J>

JS ta te  ^ le g is la tu re

0 f  ^epreseiiiaiifn's
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REI'HESENTATIVE
GENE THERRIAULT

Alaska j§>tate l̂egislature
Mailing Address 

119 N Cushman, Suilc 101 
Fairbanks Alaska 99X0!

(907) 488-0862

Slalo Capitol 
Juneau. Alaska 
99801-1 182 

(907) 465-1797 
Fax (907) 465-3884

Fax (907) 488-4271
Jlcmsc (IDf Jxeprescntaitlies

Work Draft 9-LS0226\F 1/24/95

CS HJR 5 ( ) Proposing amendments to the Constitution of the State
of Alaska relating to terms of legislators

SPONSOR; Rep. Gene Therriault 
SPONSOR STATEMENT:

The 'blank" CS (work draft #9-LS0226\Ff 1/24/95) proposes to limit 
terms in relation to regular sessions as opposed to calendar years of HJR 
5 as originally prefiled. The work draft proposes that a person may not 
serve consecutively more than twelve full regular sessions in the 
legislature. A person may not again serve in the legislature as a result of 
election or appointment to fill a vacancy until at least two consecutive 
regular sessions have elapsed. Also, for the purposes of tabulating the 
number of sessions served, special sessions shall not be counted nor shall 
time served as the result of appointment to fill a vacancy.

Alaskan voters have recently demonstrated their overwhelming desire for 
congressional term limits with 1994's ballot measure 4, passing with 
over 62% of the votes. Alaskans have also expressed their support for 
term limits on the municipal level with many communities adopting some 
form of term limits for local elected officials. HJR 5 will now give 
voters the chance to change the state constitution and limit terms of 
state legislators.
Term limits are a positive legislative reform, guaranteeing a flow of new 
legislators with new ideas. The popularity of term limits demonstrates 
that career politicians are not desirable. Term limits will also level the 
playing field for challengers facing long-time incumbents whose power is 
oftentimes derived primarily from seniority.

Placing a constitutional amendment limiting the terms of state
legislators on the ballot is a measure that is long overdue. <

NEWR* •  FLACK • C*'A*A'JIKA • O E N A  ..A k SS  • POX • 5 ’ F E l.E  CREEK  ' C .'l MC,p-E • ' i ’ EESE .V E 5 ' •  fVVO A tVE»s



Work Draft 9-LS0226\F 1/24/95

CS HJR 5 ( ) Proposing amendments to the Constitution of the
State of Alaska relating to terms of legislators

SPONSOR: Rep. Gene Therriault

Sectional Analysis:

Section 1: Amends Article II, section 3, Constitution of the State of 
Alaska limiting a person from serving consecutively 
more than twelve full regular sessions in the legislature. 
A person may not again serve in the legislature as a 
result of election or appointment until at least two 
consecutive full regular sessions have elapsed.

Section 2: Exempts periods served during the interim, between 
sessions or during special sessions from being 
considered when calculating the term limit. Also, 
periods served as a result of appointment to fill a 
vacancy shall not be considered when determining 
whether the tenure limit has been reached.

Section 3: Exempts regular sessions served in the legislature
before the start of the Twentieth Legislature from being 
considered when calculating whether tenure limit has 
been reached.

Section 4: Places the proposed amendments on the ballot at the next 
general election.
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SPONSOR STATEMENT
3 - 1 0 - 9 5
HJR 9

R eq u estin g  the  G o vern or to file  su it ag a in s t the  U.S.
and o th ers  o ver P O W /M IA 's  from  A laska

There is continuing controversy concerning the presence of 
American servicemen, who were listed as Prisoners of War or 
Missing in Action and may be being held against their will in the 
Southeast Asian nations of Vietnam, Laos, and Kampuchea (formerly 
Cambodia).

The United States government has stated that all of our 
Prisoners of War have been returned from Vietnam. A top secret 
Vietnamese report, dated 1972, by General Tran Von Kwang, Deputy 
Chief of Staff for the North Vietnamese Army, reported that in 
September of 1972 Hanoi held 1.205 American prisoners. Only 591 
American Prisoners of War have been released under the 1973 Peace 
Settlement.

There are two missing and unaccounted for servicemen in
Southeast Asia from Alaska.

I request that the Alaska State Legislature hereby require the 
Governor of the state of Alaska, on behalf of the people of this 
state, to file in the United States Supreme Court a cause of action 
agaist the government of the United States. Defendents in this suit 
would include the Department of Defense and the intelligence 
agencies, the ambassadors or other public ministers and consuls of 
the governments of Vietnam, Laos, Kampuchea, Russia, and China, 
alleging violation of civil rights of the people of Alaska. Especially, 
alleging the violation of the right to life, liberty and the pursuit of 
happiness of the following named citizens of the State of Alaska,



Thom as E. A nderson, U .S.M .C . Spenard and How ard M. 
K oslosky U.S.N. Anchorage.
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Sponsor:
Requester:

R e p re s e n t a t iv e  J a m e s

D e p t . A f f e c t e d :  >RU: _

.C o m p o n e n t :

Department of Low
L e g a l S e rv ic e s
O p e ra t io n s
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P A R T -T IM E
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A N A L Y S IS : (A t t a c h  a  s e p a r a t e  p a g e  if n e c e s s a r y )
HJR 9 requests the governor to file suit in the United States Supreme Court against the United States 

government alleging violations of the civil rights of Americans listed as prisoners of war or missing in action in 
Southeast Asia. The resolution further requests that the suit demand that the Department of Defense, the 
intelligence agencies, and the governments of Vietnam, Laos, Kampuchea, Russia, North Korea, and China be 
ordered to turn over all documents concerning Americans listed as POWs or MIAs as a result of the Vietnam 
War. It is a purpose of the resolution that the lawsuit is not intended to solicit a ruling or an opinion definitively 
declaring the POW/MIA issue moot, but rather that it is intended to mandate that the fate or location of all 
Americans listed as POWs or MIAs be determined as missing beyond a reasonable doubt and on an individual 
basis. The resolution also requests that other states to join in the suit.

The Department of Law has no comment to offer concerning the merits of the resolution. However, we 
do note that if the intent of the resolution is carried out it will be necessary to hire outside counsel skilled In

Richard T. DiregforP re p a re d  b y :
Division;
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FISCAL NOTE

ANALYSIS CONTINUATION:

U.S. Supreme Court proceedings. Outside counsel would be needed to advise the state concerning preparation 
of the suit, requirements of federal and international jurisdiction, to provide liaison with the National Association 
of Attorneys General and the other states, and to represent the state in formal proceedings before the U.S. 
Supreme Court. At this early juncture we cannot determine what costs might be required. We caution, 
however, that the U.S. Supreme Court costs could eventually reach $50,000 or more.

STATE OF ALASKA BILL NO. HJR 9
1995 LEGISLATIVE SESSION

Page 2 of 2
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February 1,1995

R e f e r e n c e :  H o u s e  J o i n t  R e s o l u t i o n  No. 9

I air. suomitti.ng toe e n c l o s e s  d o c u m e n t s  as t e s t i m o n y  in s u p p o r t  o f  p a s s a g e  of  

H o u s e  J o i n t  R e s o l u t i o n  N O .  9.

I a m  a V i e t n a m  v e t e r a n  a n d  h a v e  b e e n  v e r y  i n v o l v e d  in the P C W / M I A  i s s u e .  T h i s  

is a d i s t u r b i n g  a n d  e m o t i o n a l  issue f or m e  a s  I a m  s u r e  it is f o r  t h e  o t h e r  

t h o u s a n d s  o f  v e t e r a n s  in A l a s k a .  M y  o n e  p r i m a r y  g o a l  is to v e r f i f y  a n d  h e l p  

r e p a t r i a t e  any .American s e r v i c e m e n  h e l d  a g a i n s t  t h e i r  w i l l  cry a f o r e i g n  p o w e r .

P l e a s e  t a k e  the t i m e  t o  r e a d  rr.ese d o c u m e n t s .  W i t h  the c u r r e n t  p o l i t i c a l  

s i t u a t i o n  a t  the n a t . o n a l  level, e v e r y  d a y  is b e c o m i n g  a l l  t h e  m o r e  c r u c i a l .

I h a v e  o t h e r  s u p p o r t i n g  d o c u m e n t s  a n d  v i d e o  t a p e s  t h a t  I c a n  m a k e  a v a i l a b l e  to 

y o u  if  y o u  w i sn.

u a c k  H e t h e r t o n ,  Jr. 

P.O. 3 o x  2 5 7 6  

S o l a o t n a ,  A l a s k a  9 9 o 6 3  

(907) 2 6 2 - 5 4 5 5

•



EXCERPTS FROM:

U n i t e d  S t a t e s  S e n a t e

An E x a m i n a t i o n  o f  U.S. P o l i c y  T o w a r d  P C W / M I A s

By the U.S. S e n a t e  Contri.ttee on F o r e i g n  R e l a t i o n s  F e c u o l i c a n  S t a f f  

T h u r s d a y ,  M a y  23, 1991

(P a r t  I ; T H E  A E F  A N D  W O R L D  W A R  I ):

A u g u s t  20, 1921 , a f o r m a l  a g r e e m e n t  b e t w e e n  the S o v . e t  U n i o n  and t he U n i t e d  

S t a t e s ,  t h e  " R i g a  A g r e e m e n t , "  w a s  c o n c l u d e d . . .Among m e  c o n d i t i o n s  f o r  U.S. a id 

to the S o v i e t s  w a s . . . . T h e  U n i t e d  S t a t e s  e x p e c t e d  m e  r e p a t r i a t i o n  o f  

a p p r o x i m a t e l y  20 U.S. c i t i z e n s ;  out, in fact, m e r e  " a n  100 A m e r i c a n s  w e r e  

r e p a t r i a t e d  as a r e s u l t  o f  tni s  a g r e e m e n t .

A s  H e r o e r t  H o o v e r  w r o t e  in h i s  a u t o b i o g r a p h y : The t r o v . s i o n  for r e l e a s e  of  

A m e r i c a n  p r i s o n e r s  w a s  s u g g e s t e d  b y  S e c r e t a r y  H u g h e s ,  w n o  i n f o r m e d  m e  t h a t  the 

D e p a r t m e n t  k n e w  t h a t  m e r e  w e r e  a b o u t  20 o f  m e m .  M e r e  t h a n  a h u n d r e d  A m e r i c a n  

p r i s o n e r s  in R u s s i a n  d u n g e o n s  w e r e  r e l e a s e d  or, Sept 1, (1921).

E ve n  so, r e p o r t s  c o n t i n u e d  to be r e c e i v e d  b y  m e  D e p a r t m e n t  of  S t a t e  t h a t  m o r e  

A m e r i c a n s  w e r e  s t i l l  h e l d  in R u s s i a .  T h e  d i s c r e o a n c y  b e t w e e n  the o f f i c i a l  

i n f o r m a t i o n  in the h a n d s  o f  the U.S. g o v e r n m e n t . .23 .Americans held, a n d  the 

a c t u a l  n u m b e r  o f  m o r e  t h a n  o n e  h u n d r e d  r e l e a s e d . . g a v e  tne U.S. G o v e r n m e n t  its 

f i r s t  t a s t e  o f  n e g o t i a t i n g  f or A m e r i c a n s  h e l d  aga.-.st m e i r  w i l l  b y  C o m m u n i s t s .

( W o r l d  W a r  II):

W b r i c  W a r  II w a s  a g r e a t  m i l i t a r y  v i c t o r y  for m e  U n i t e d  S t a t e s  A r m e d  F o r c e s .

In b o t h  t he E u r o p e a n  a n d  t he P a c i f i c  t n e a t e r s ,  m e  e n e m y  u n c o n d i t i o n a l l y  

s u r r e n d e r e d .  H o w e v e r ,  d e s p i t e  the t o tal v i c t o r y  m  E u r o p e  by A l l i e d  f o r c e s ,  

t h o u s a n d s  a n d  t h o u s a n d s  o f  U.S. s o l d i e r s . . p e r n a p s  as m a n y  as 2 0 , 0 0 0 . . w e r e  n e v e r  

r e p a t r i a t e d  f r o m  p r i s o n e r  o f  w a r  (PCW) c a m p s ,  p r . s e n s  a n d  f o r c e d  l a b o r  a nd 

c o n c e n t r a t i o n  c a m p s .

T he d a u g h t e r  o f  o n e  U.S. A r m y  o f f i c e r . . M a j o r  W . r t  T h o m p s o n ..w a s  n e v e r  t o l d  t hat 

in 1 9 5 5  a G e r m a n  P C W  r e p a t r i a t e d  f r o m  t he S c v . e :  c o n c e n t r a t i o n  c a m p  s y s t e m  

r e p o r t e d  to t he U n i t e d  S t a t e s  G o v e r n m e n t  t hat w h i l e  me w a s  in p r i s o n ,  h e  m e t  h e r  

father. T h e  G e r m a n  r e p a t r i a t e  toic A m e r i c a n  c:':.c.als m a t  T h o m p s o n  t o l d  h i m  

t hat h e  h a d  b e e n  i m p r i s o n e d  at  B u d e n s k a v a  nr.scr. n e a r  M o s c o w ,  and a l s o  in t he 

T a v s h e t  l a o o r  c a m p  a f t e r  'World W a r  II. N e t  onl y  w a s  T h o m p s o n " s  d a u g h t e r  

" o v e r w h e l m e d "  w h e n  w h e n  s h e  f o u n d  o u t  e a r l y  _n 19°) m a t  t h i s  i n f o r m a t i o n  

e x i s t e d ,  b u t  s h e  w o n d e r e d  h o w  h e r  f a m i l y  c o u l d  n a v e  o e e n  coin by t h e  U n i t e d  

S t a t e s  g o v e r n m e n t  in 194 4  t h a t  T h o m p s o n  h a d  o e e n  < . l l e d  in a c t i o n ,  b o d y  n o t  

r e c o v e r e d .



( K o r e a n  W a r ):

U n l i k e  the r e s u l t  _n W b r l J  W a r  II, A l l i e d  f a r c e s  ■:_.d n o t  a c h i e v e  a ■viltary 

v .story in K o r e a .  T h e  K o r e a n  W a r  e n d e d  at the n e g o t i a t i n g  t a b l e  hetv/een 

C o m m u n i s t  N o r t h  K o r e a n  r e p r e s e n t a t i v e s  and U n i t e d  N a t i o n s  r e p r e s e n t a t i v e s .

V.ich r e g a r d  to P C W  r e p a t r . a t i o n ,  the N o r t h  K o r e a n s  i n i t i a l l y  d e m a n d e d  an  

" a l l - f o r - a i l "  p r i s o n e r  e x c h a n g e .  T h e  U n i t e d  S t a t e s  w a s  r e l u c t a n t  to a g r e e  to 

tr._s f o r m u l a  b a s e d  o n  its W o r l d  W a r  II e x p e r i e n c e  w i t h  the Y a l t a  a g r e e m e n t  and 

m a n d a t o r y  r e p a t r i a t i o n ,  K n o w i n g  t h a t  t h o u s a n d s  o f  t h o s e  f o r c e d  to r e t u r n  t o  the 

S o v i e t  U n i o n  w e r e  e i t h e r  s n o t  o r  i n t e r n e d  in s a l a v e  l a b o r  c a m p s ,  w n e r e  m o s t  of  

m e m  d i e d .  A f t e r  t w o  lon g  y e a r s  cf n e g o t i a t i o n s ,  t.oe Itorth K o r e a n s  a g r e e d  to 

m e  p r i n c i p l e  o f  v o l u n t a r y  o r  " n o n - f o r c i b l e "  r e p a t r i a t i o n . "  T h i s  a g r e m e n t  

s t a t e d  t h a t  e a c h  s i d e  w o u l d  r e l e a s e  c n l y  t h o s e  p r i s o n e r s  w n o  w i s h e d  to r e t u r n  t o  

m . e t r  r e s p e c t i v e  c o u n t r i e s .

I t e r a t i o n  B I G  S W I T C H  w a s  the n a m e  g i v e n  to the l a r g e s t  a n c  f i n a l  e x c h a n g e  o f  

c r . a o n e r s  b e t w e e n  t h e  N o r t h  K o r e a n s  a n d  the U.N. f o r ces, w h i c h  o c c u r e d  o v e r  a 

c n e - m o n t h  p e r i o d  f r o m  A u g u s t  5, 1953 to S e p t e m b e r  6, 1953. C h i n e s e  an d  N o r m  

K o r e a n  P C W s  w e r r e  r e t u r n e d  t o  N o r t h  Kore a ,  a n d  U.S. a n d  o t h e r  U .N. t r o o p s  w e r e  

r e t u r n e d  to S o u t h  K o r e a .  A p p r o x i m a t e l y  1 4 ,200 C o m m u n i s t  C h i n e s e  FCW s  e l e c t e d  

n e t  to r e t u r n  to  the P e o p l e s  R e p u b l i c  of  C h i n a ;  w h i l e  21 A m e r i c a n  PCWs e l e c t e d  

to s t a y  w i t h  the C o m m u n i s t  f o r c e s ,  .and l i k e l y  w e n t  to C h i n a .  T h e s e  21 A m e r i c a n s  

are d e f e c t o r s  a n d  O D v i o u s i y  a r e  n o t  c o n s i d e r e d  as r e p a t r i a t e d  U.S. PCWs.

H o w e v e r ,  U.S. g o v e r n m e n t  d o c u m e n t s  s t a t e  that t he U.S. g o v e r n m e n t  k n e w  t h a t  

n e a r l y  o n e  t h o u s a n d  U.S. P C W s . . a n d  a n  u n d e t e r m i n e d  n u m b e r  o f  s e m e  8 , 0 0 6 U . S .

M I A s . . w e r e  s t i l l  h e l d  c a p t i v e  a f t e r  C o e r a t i o n  3 I G  S W I T C H  a n d  w e r e  n ot 

r e p a t r i a t e d  a t  the e n d  o f  t he K o r e a n  War. T h e s e  U.S. P C W s  w e r e  n e v e r  

r e p a t r i a t e d .  T h r e e  d a y s  a f t e r  the s t a r t  o f  o p e r a t i o n  3 I G  S W I T C H ,  the N e w  Y o r k  

T i m e s  r e p o r t e d  t h a t  G e n .  J a m e s  A. V a n  Fleet, r e t i r e d  c o m m a n d e r  o f  the U n i t e d  

S t ates E i g t h  A r m y  in K o r e a ,  e s t i m a t e d  t o n i g h t  t h a t  a l a r g e  p e r c e n t a g e  o f  the 

S . U 0 0  A m e r i c a n  s o l d i e r s  l i s t e d  as m i s s i n g  in K o r e a  w e r e  s t i l l  a l i v e .

A  r e p o r t  b v  ; t h e  U.N. C o m b i n e d  C o m m a n d  for P e c o n n a i s s a n c e  A c t i v i t y ,  K o r e a ,  f i v e  

d a y s  i n t o  o p e r a t i o n  B I G  S W I T C H ,  s t a t e d :  " F i g u r e s  s h e w  t h a t  the t o t a l  n u m o e r  of  

MIAs, p l u s  k n o w n  c a p t _ v e s ,  l e s s  t n o s e  to be  r e p a t r i a t e d ,  l e a v e s  a  b a l a n c e  o f  

9 ,000 u n a c c o u n t e d  f o r . "

( V i e t n a m  War )

The w a r  w i d e l y  k n o w n  as the V i e t n a m  W a r  w a s  the s e c o n d  w a r  f o u g h t  by the 

C o m m u n i s t  f o r c e s  in V i e t n a m  a n d  in S o u t h e a s t  A s i a .  T h e  V i e t n a m e s e  f o r c e s -  a f t e r  

d e t e s t i n g  the F r e n c h ,  f o u g n t  t h e  S e c o n d  I n d o c h i n a  w a r  a g a i n s t  t h e  U n i t e d  S t a t e s  

ate the U . S . - b a c k e d  f o r c e s .  In th e  f i n a l  a n a l y s i s ,  r.cwever, t h i s  w a r  w a s  a

p c i . t i c a l  a n d  m o r a l  d e f e a t  f or the U n i t e d  S t a t e s .

As a r e s u l t ,  t h e  U n i t e d  S t a t e s  w a s  f o r c e d  a t  t h e  P a r i s  P e a c e  C o n f e r e n c e  to 

n e g o t i a t e  its w i t h d r a w a l  f r o m  S o u t h e a s t  A s i a  f r o m  a m i l i t a r y  a n d  p o l i t i c a l  

p o s i t i o n .  I n t e r n a l  d i v i s i o n s  in  the U n i t e d  S t a t e s  and m o u n t i n g  p o l i t i c a l  

p r e s s u r e  tc e x t r i c a t e  f r o m  t he w a r ,  e x a c e r b a t e d  t h i s  w e a k  n e g o t i a t i n g  p o s i t i o n .

As a r e s u l t ,  t h e  U n i t e d  S t a t e s ,  as in W o r l d  W a r  I, W o r l d  W a r  II, a nd the K o r e a n

War, f o u n d  i t s e l f ,  o n c e  a g a i n ,  u n a b l e  to g u a r a n t e e  tne r e p t r i a c i o n  of a l l  U.S.

PCWs and M I A s  w h o  w e r e  a l i v e  a n d  h e l d  c a p t i v e .

The U n i t e d  S t a t e s 1 c h i e f  n e g o t i a t o r  a the P a r i s  P e a c e  C o n f e r e n c e ,  H e n r y  

K . s s i n g e r ,  a d m i t t e d  a s  mucr. in n i s  b o o k ,  Y e a r s  o f  U p n e a v e l ,  p u b l i s h e d  in 1982. 

K . s s i n g e r  -wrote: E q u a l l y  f r u s t r a t i n g  w e r e  c u r  d i s c u s s i o n s  of  t h e  A m e r i c a n  

s o l d i e r s  a n d  a i r m e n  w n o  w e r e  p r i s o n e r s  o f  w a r  o r  m i s s i n g  in a c t i o n .  W e  k n e w  of 

at l e a s t  e i g h t y  i n s t a n c e s  in w h i c h  an  A m e r i c a n  s e r v i c e m a n  h a d  b e e n  c a p t u r e d



3 live a n d  n u n s e g u e n c i y  d i s a p p e a r e d .  The e v i d e n c e  c o n s i s t e d  o f  e i t h e r  v o i c e  

t c m m u n i c a c i o n s  f r o m  the g r o u n d  in a d v a n c e  o f  c a p t u r e  o r  g n o t o g r o p h s  and n.imes 

p u b l i s h e d  a y  the Cci.ununiscs.

'■deration riGMECCM I'r,, the n a ~ e  g i v e n  to the l a s t  r e p a t r i a t i o n  o f  U.S. PC W s  h y  

tr.e : d r t h  V i e t n a m e s e  b e g a n  F e b r u a r y  12, 1973, a n d  e n d e d  M a r c h  29, 1073. A  g r a n d  

total o f  591 U n i t e d  S t a t e s  s e r v i c e m e n  .vere r e p a t r i a t e d .

H o w e v e r ,  n e w s  r e p o r t s  a nd o t h e r  d o c u m e n t a t i o n  s t a t e d  that t h e  U n i t e d  S t a t e s  

G o v e r n m e n t  k n o w i n g l y  left m e n . . p e r h a p s  t h o u s a n d s  o f  m e n . . i n  t h e  c a p t i v i t y  o f  

C o m m u n i s t  f o r c e s  in S o u t h e a s t  Asia.

Crs J a s n u a r y  27, 1973, an a g r e e m e n t  to e nd the w a r  a nd r e s t o r e  p e a c e  in V i e t n a m  

w a s  s i g n e d  in P a r i s ,  F r a nce. S i g n a t o r i e s  to t h i s  a g r e e m e n t  w e r e  the U n i t e d  

S t a t e s ,  N o r t h  V i e t n a m ,  S o u t h  V i e t n a m ,  and the S o u t h  V i e t n a m  P r o v i s i o n a l  

G o v e r n m e n t  PPG). T h i s  a g r e e m e n t  c o n s i s t e d  o f  a p r e a m b l e ,  a n d  n i n e  c h a p t e r s ,  

c o v e r i n g  23 A r t i c l e s  an d  four p r o t o c o l s .  T h e  P a r i s  a c c o r d  s t a t e d  tha t  t he 

r e t u r n  o f  p r i s o n e r s  of w a r ,  w o u l d  be  c a r r i e d  o u t  s i m u l t a n e o u s l y  w i t h  a n d  

c o m p l e t e d  n o t  l a t e r  than the s a m e  d a y  as the t r o o p  w i t h d r a w l .

The U n i t e d  S t a t e s  d i d  n o t  r e c e i v e  tr.e list o f  A m e r i c a n  PCWs t h e  w h e m  the N o r t h  

V i e t n a m e s e  a d m i t t e d  t h e y  w e r e  h o l d i n g  in c a p t i v i t y  u n t i l  a f t e r  the p e a c e  a c c o r d s  

w e r e  s i g n e d .  S i n i f i c a n t l y , one l _ s t  i n d u c e d  o n l y  n i n e  A m e r i c a n s  c a p t u r e d  in 

Lacs. W h i l e  t h e s e  m e n  w e r e  c a p t u r e d  in Laos, t h e y  w e r e  n o t  p r i s o n e r s  o f  t h e  

P a t h e t  Lao, b u t  w e r e  h a n d e d  o v e r  to, and h e l d  by, the N o r t h  V i e t n a m e s e  a f t e r  

tr.eir c a p t u r e .  In fact, it w a s  w i d e l y  k n o w n  t h a t  the P a t h e t  L a o  w e r e  h o l d i n g  

m a n y  o t h e r  U.S. PCWs. Cn  M a r c h  25, one new s  r e p o r t  s t a t e d :  U.S. s o u r c e s

o e i . e v e  t h a t  a s u b s t a n t i a l  n u m b e r  o f  the m i s s i n g ( i n  L a o s ).. p e r h a p s  as  m a n y  a s  

I C O . . s t i l l  m a y  b e  a l i v e .  T h e s e  c o n c l u s i o n s  a r e  b a s e d  i n s p e c t i o n s  o f  c r a s h  s i t e s  

o v  s e a r c h  t e a m s  a n d  o n  i n t e l l i g e n c e  reports.

T h e  a o s e n c e  o f  n a m e s  o n  the U.S. P C W  lis t  h a n d e d  o v e r  by  the N o r t h  V i e t n a m e s e  o f  

A m e r i c a n s  c a p t u r e d  in  L a c s  a n d  h e l d  by  the P a t h e t  L a o  w a s  o n e  o f  the g r e a t  

d u n d e r s  o f  tne P a r i s  P e a c e  A c c o r d  n e g o t i a t i o n s  a n d  c a u s e d  g r e a t  c o n f u s i o n  a n d  

e m o t i o n a l  d u r e s s  a m o n g  f a m i l y  m e m b e r s  of m i s s i n g  a n d  c a p t u r e d  p e r s o n n e l .

T h e  D e p a r t m e n t  o f  D e f e n s e  (DOD) h a s  b e e n  g a t h e r i n g  r e p o r t s  o n  l i v e  s i g h t i n g s  o f  

A m e r i c a n  p r i s o n e r s  s i n c e  the U n i t e d  S t a t e s  b e c a m e  i n v o l v e d  i n  the w a r  in 

S o u t h e a s t  Asia. L i v e  s i g h t i n g  r e p o r t s  a re d e f i n e d  as f i r s t - h a n d  e y e - w i t n e s s  

a c c o u n t s  o f  a p e r s o n  o r  p e r s o n s  w h o m  the w i n e s s  b e l i e v e s  t o  b e  an  A m e r i c a n  P C W  

or .-merican PO W s  s e e n  in c a p t i v i t y  in S o u t h e a s t  Asia. The D O D  s t a t e s  t h a t  it 

n a s  r e c e i v e d  in e x c e s s  o f  1 , 4 0 0  f i r s t - h a n d  l i v e - s i g h t i n g  r e o o r t s  s i n c e  t h e  e n d  

ct tr.e S e c o n d  I n d o c h i n a  W'ar( 1 9 5 5 - 1 9 7 5 ) .



H m tri S ta te s  Senate
WASHINGTON, DC 2Q510

J a n u a r y  24, 1995

T h e  H o n o r a b l e  K i l l i a n  J. C l i n t o n  
P r e s i d e n t  or the Uni tec States 
T h e  W h i t e  H o u s e  
m o o  P e n n s y l v a n i a  avenue, n .w .
W a s h i n g t o n ,  D.C. 2 0 5 DC

D e a r  Hr. P r c c i d c n t i

We a r e  vrr; t  i ng  t-.n request that you not o p e n  d i p l o m a t i c  
l i a i s o n  o f f i c e s  w i t h  the S o c i a l i s t  R e p u b l i c  of V i e t n a m  (SRV) 
w i t h o u t  f i r s t  g i v i n g  the C o n g r e s s  the o p p o r t u n i t y  to r e v i e w  the 
i n f o r m a t i o n  on POWs and HIAa r e q u i r e d  w i t h i n  45 days u n d e r  
S e c t i o n  1034 of  Pu b l i c  Law 103-337,

As you know, the S e c r e t a r y  of D e f e n s e  is r e q u i r e d  under 
S e c t i o n  1034 t o  provide us w i t h  a c o m p l e t e  l i s ting b y  n a m e  of all 
m i s s i n g  a n d  o t h e r w i s e  u n a c c o u n t e d  for TJ.S personnel about, whom it. 
is p o s s i b l e  that Vietnamese a n d  L a o t i a n  o f f i c i a l s  can produce 
a d d i t i o n a l  i n f o r m a t i o n  or remains. This i n f o r m a t i o n  w a s  required
b y  2Jov«mb«r 17, 13 94. Ilbvrwvr, the D e p a r t m e n t  o f  D e f e n s e
s u b s e q u e n t l y  r e q u e s t e d  an e x t e n s i o n  to F e b r u a r y  17, 1995 to w h i c h  
we  d i d  n o t  object. We now u n d e r s t a n d  that there is a p o s s i b i l i t y  
t h e  D e p a r t m e n t  of Defence may n o t  f ully c o m p l y  w i t h  thio 
r e q u i r e m e n t  b y  F e b r u a r y  17th*.

W e  are, therefore, c o n c e r n e d  with A s s i s t a n t  S e c r e t a r y  of 
S t a t e  W i n s t o n  L o r d ' s  a n n o u n c e m e n t  on J a n u a r y  12, 1995 th a t  U.S. 
and G R V  d i p l o m a t i c  liaison o f f i c e s  ir. H o n o i  end W a s h i n g t o n  would 
b e  o p e n e d  ‘’wi t h i n  a few weeks." W h i l e  we a r e  a w are that an 
a g r e e m e n t  on this matter wes i n i t i a l e d  in D e c e m b e r  b e t w e e n  
V i e t n a m  and the United States, w e  t r u s t  that you will n o t  allow 
this a g r e e m e n t  to take effect w i t h o u t  first fulf.ilJ.ing the 
s t r a i g h t f o r w a r d  r e q u i r e m e n t  c o n t a i n e d  in S e c t i o n  1034 of Public 
L a w  1 0 3-337. W q  w i s h  tc e m p h a s i z e  that w e  w o u l d  be e x t r e m e l y  
c o n c e r n e d  if  a n y  level of d i p l o m a t i c  r e l a t i o n s  was e s t a b l i s h e d  
with. Viotacjn b o f o r o  the 104th Cwxiytcao ha* had tho o p p o r t u n i t y  to 
r e v i e w  t h e  i n f o r m a t i o n  required under S e c t i o n  1D34.

D u r a n g  tr.e Congressional d e b a t e  on lifting the trad© embargo 
a g a i n s t  V i e t n a m  last year, t here was s h a r p  d i v i s i o n  on whether 
V i e t n a m e s e  o f f i c i a l s  are being f u l l y  f o r t h c o m i n g  on the P O W / M J A  
i s s u e  (a 14 v o t e  d i f ference in t h e  House on r.hn Snowp amendment, 
and a IE v o t e  difforor.ee in the Senate on the D o l e / S m i t h  
a m e n d m e n t ) . S i n c e  that time, wo u n d e r s t a n d  that V i e t n a m e s e
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o f f i c i a l s  h a v e  refused, as recently as last Oct o b e r ,  to further 
d i c c u c e  U.S. coacorns about rolovanr d oc’mor.ts From Russian 
a rchives. We  furthor understand that thoy h a v a  c o n t i n u e d  to 
w i t h h o l d  k e y  p o l i t b u r o  and Min i s t r y  of D e f ense r e c o r d s  in Hanoi.

F i n a l l y ,  we h a v e  been made aware that a d e t a i l e d  a c c o u n t  of 
P C W / H I A  i n f o r m a t i o n  being w i thheld by V i e t n a m e s e  offic i a l s  w a s  
r e c e n t l y  d i s c l o s e d  to the prsBS by a former d i a  c o n t r a c t  agent. 
G i v e n  t h e s e  revelations, we believe most r e m d e r s  of the n e w  104th 
C o n g r e s s  w o u l d  be concerned about the level o f  c o o p e r a t i o n  v e  are 
r e c e i v i n g  f r o m  V i e t n a m e s e  officials. We also b«li©v® that these 
d i s c l o s u r e s ,  and the a p parent Vietnamese u n w i l l i n g n e s s  to p r o vide 
ke y  i n f o r m a t i o n ,  underscores the need for y o u r  A d m i n i s t r a t i o n  to 
f u l l y  c o m p l y  w i t h  Section 1034 of Public L a w  1 0 3 - 3 3 7  before 
p r o c e e d i n g  on the diplomatic front with V i e t n a m .

We t h a n k  you for your assistance on this m a t t e r .

Sincerely,

Member, c o m m i t t e e  on
A r m e d  S e r v i c e s

Chairman, C o m m i t t e e  on 
Foreign R e l a t i o n s

C h a i r m a n ,  C o m m i t t e e  on 
A r m e d  S e r v i c e s

Chairman, S e l e c t  C o m m i t t e e  
cn I n t e l l i g e n c en  I n t e l l i g e n c e

2a a t  A n i o n  and P a c ific Affairs
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SE/TjA M I N  A. GILMAN, MC 
Cliciinimii, c m a m i t t e e  on 

I n t e r n a t i o n a l  R e l a tions

DOUG BZkEUTZR, H C  
cnairman, i n t e r n a t i o n a l  

Relations S u b c o m m i t t e e  on 
Asia and tha Pacific

Chairman, N a t i o n a l  Security 
Subc o m m i t t e e  o n  Mi l i t a r y



United ^States ^Senate
WWKinGrar. dc io6itwiC2 «

i January  26 , 199$ •
i •
; Dear Mr, P re s id e n t :
! ■ . *
! Lasc May the  u n i te d  s t a t e s  and Vietnam announced th a t

J i s i a o n  O ff ice s  VOUld be opened in  Washington and Hanoi. W«
I ^ d e r a t a n d  th a t  cfcasa o f f i c e s  v i l l  b« opertad a t  the  end of- t h i s  
( veex, v i t h  tha  j ig n in g  in  Hanoi of agreements on d ip lo m a tic  .
: p r o p a r t i a j ,  c la im s and frozen a s se ts ,  
i > ■ ' . •
• Bines i$91 chs United scataa and Vietnam hav* 31ada much 

progress on the PCtf/MtA issue. Tcrur decision in February UP* ca
I the trade embargo contributed to «v*n greater cooperation on

t/US issue. TTo believe shat cho opening oI  lia ison oSeiooc v i l l  
bring ug closer to a resolution not only ot the PCW/HIA issuo but 
also to other ieeuoo iaciudijig hinuan rights that atsad in  the vay

• of normal r e l a t i o n s  between the u n i te d  S ta te s  and Vietnam.

Simon

M .
r ra n k  H. KurkousJti

The President
The Hill c a Houa«

C h ris to p h e r Sond

C X J L  QS0S&
Chuck hebb
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"he Honoraole J eanne t t e  Jar.es 
Alaska S t a t e  Leg i s l a t u r e  
S t a t e  Caoi toi
Juneau,  Alasxa 99802-1182 

Dear Mrs. James :

Thank you f o r  sponsoring House J o i n t  Resolut ion No. 9, in suppor t  of  our 
Pr i soners  of  War ano Missing in Action from tne war in Southeas t  Asia.
So f a r ,  twelve s t a t e s  nave a l ready passed s imi l a r  r e s o l u t i o n s ,  and s ix t een  
o the r s  nave one unoer cons i de r a t i on .

As you know, the  i n t e r i o r  Alaska Veterans Committee, with r e p r e s e n t a t i v e s  
from e l l  the maior ve terans  serv i ce  o r g a n i z a t i o n s ,  i s  fol lowing the progress  
of HJR 9 wi tn spec ia l  i n t e r e s t ,  and severa l  mempers have a l r eady  communicated 
t h e i r  suppor t  to tne L e g i s l a tu re .  The Committee wi l l  be t r a ck i no  the 
Resolut ion througn tne House and Senate ,  ano wi l l  keep advised of  hear ings  
througn the L e g i s l a t i v e  Informat ion Of f i ce .  The records  on our POW/MIA's 
must be opened,  ano tne government ' s  po l i cy  of  abandonment for  convenience 
must be changed.

There are seve ra l  e x ce l l en t  re fe rences  on POW/MIA's, p a r t i c u l a r l y

"The Men We Lef t  3eh i nd" , by Mark Saute r  & Jim Sanders ,  Nat ional  
Press  Books, 1993

"Moscow Bound", bv Jonn M.G.3rown (a former Alaskan) ,  Veteran Pr es s ,
1993

"An Examinat ion of  J . S. Pol icy Toward POW/MIAs", by U.S. Senate 
Committee on Foreign Re l a t i ons ,  Minor i ty S t a f f ,  1991

There are a l so  severa l  documentar ies  on video c a s s e t t e ;  probaoly the  best  
summary of the  i ssue  is "Americans Abandoned", by American Defense I n s t i t u t e ,  
1992. There should be a copy of i t  in Repr esen ta t i ve  T h e r r i a u l t ' s  o f f i c e  
(from 1994 - HJR 51) ,  or  I could send you mine. I t  runs about  58 minutes ,  
and is t e n t a t i v e l y  scheduled to a i r  next  month on KJNP.

In f u r t h e r  suppor t  of  HJR 9,  copies  of  s e l e c t ed  pages from the l i s t e d  books 
are  a t t acned :

Moscow Bound
Pages 8 - 9 :  Origin of  U.S. p o l i cy  on American p r i s o n e r s / ho s t a ge s .

^ages 900-901: Excerpts  from the "1205 Repor t" .
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hg Mgn _ r ” C “ ar^tir

^ages 225 - 227: l onf i rma t ion  c f  L:.  Gen. .vwang's ‘'1205 Report"
ana r e l a t e a  .'.'orth Vietnamese po l i cy  cons i de ra t i ons

3ages 222 - 229: : CW f i l e s  snreanea t h a t  naa been reaues tea  bv
J .S .  Senate.

Page 220 : “ he crux of  the i s su e ,  anc hope.

Dl ease  l e t  me <now i f  you would l i ke  any add i t i ona l  informat ion ,  and how 
we in the I n t e r i o r  can nelo e xpea i t e  aoprovai  of  HJR 9.

Thank you.

S ince re ly ,

Gary C. Tynaal1

At tacnments :  -s s t a t e c
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" YE SUM.I. KNOW TIIE TltUTII AND THE TfiNTfl Wll.l. MAKE YON EH EE "(Minin cut hi stone* .11 CIA llu<i<|i|iiaitL'U>. I anyluy, Viiymia)
It lias long remained of ficial  IJS pol icy to  re fuse  publ ic 

payment o f  r ansom to  Communist  na t i ons l iultl iiiy Amer ican  
prisoners o f  war (POWs) or civilians as hostages .  This policy evolved 
f rom Soviet conduct with U.S. POWs and missing in action (MIAs) o f  
tlie 1 9 10 - 11 ) 2 0  Ameiican Intervention in Russia, the Allied response 
to I enin's withdiawal o f  Russia from WW I, ah'* die 1 9 1 7  Bolsbevik 
Revolution.  Subsequent Soviet action* retaining thousands o f  
missing U S POWs of  WW II, Korea and Vietnam for intel l igence 
purposes,  and as forced- labor were dictated by Russian nat i ona l  
in te re s t s  in what became a dea l  l i s t  n igg le  be tween Soviet  
Communism and western democrat ic Capitalism, led by the United 
Sta les Ibis e*ample was fol lowed by subsequent Soviet su r iogate 
regimes hi easte rn  tu rope.  Communist ( l ima .  Ninth Koiea , Cuba, 
Vietnam and I aos tbe announced ending o f  tbe Cold Wai may 
ultimately reveal (be fate of many o l  these lost Ameiican POWs and 
could lesult in ( l ie return of suivivors to (be United S lates

During the Mevolol lunary War o f  1 7 / b  t o  1 / 0 3 .  Ament ju 
prisoners of  war bad been held in appal l ing lund i l i on s on ( f inish 
prison ships or in dungeons and many American POWs, denied tlie 
most basic necessit ies and care, died in Bii tish capt ivi ty Ibis 
contr ibuted to the great b i t terness felt in the new ly - f re e nation 
t owa rd s  B r i t i sh-A iner ican  l o ya l i s t s ,  who were  s u b s e qu en t l y  
mist reated and expel led f rom their communit ies in the 13 former 
colonies. During the American Civil War, f rom 1 8 6 1 - 1 8 6  5, bo th 
Union and Confedera te pr isoners o f  war were mistreated,  s tarved 
and even murdered by their guards, but at the end of tiiat war the 
su rv i vo r s  we re  re le ased .  As the v i c t o r s ,  U.S.  a u th o r i t i e s  
subsequent ly conducted investigations o f  Con fede ra te  war cr imes 
against Union prisoners o f  war, and carried out reprisal executions.

" Official American policy toward military and civilian hostages 
se ized by a fore ign s ta te ,  for  use In diplomat ic or mone ta ry  
blackmail, may be said to descend f rom U.S. reaction to the Barbary 
pi rates o f  North Africa i l legal ly seizing American pr isoners and 
boasting o f  It. At first, f rom 1 7 9 5  to 1 8 01 ,  large amounts o f  money 
were paid by the United States for protection against the pirates and 
as ransom, but under President Thomas J e f f e r s on ,  the U.S. went to
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war against Inpo l i  f ioni  1801 to 11)05, and subsequently igaiusl 
Algeiia. After this, the seizing o f  Ameiican sailors on the high seas 
hy Gieal  Britain led to the War of  1 8 1 2 .  I hose a l t i tudes  re f lec ted 
more than two centur ies of  American exper ience at I ronl iei  Indian 
wars,  conducted  by descendents o f  European imnugian ls on the 
margins a vast cont inent ,  in which the o f ten  rude and un le t tered 
se t t l e r s weie actual ly ou tnumbe red hy the indigenous inhabi tants 
and sometimes,  as at I he time of  the 1 6 / 5  1 6 / i f  Niuraganset t ,  or 
King Phillip's War, were in danger o f  being driven into tbe se.i by the 
natives. In one Indian war a f ter  ano lhci  that fol lowed, f rom the 
1 6 0 0 ' s  to the la te 1 8 0 0 ' s ,  known Ameiican capt ives had been 
ransomed whenever possible, or tracked down and l i l ioiated by the 
regular army or vo lunteer citizen scouts,  il they could be found

Subsequent experiences in America's minor foieign wais o l  the 
late 19th  century ,  in Cuba and the Philippines, did not ca l l  lor  
implementation o f  a dif ferent policy. Ihe natural  Ameiican leact ion 
to public knowledge o f  U S. pr isoners being held bust age was 
expressed by President I h e o d o i e  Rooseve l t  dining the turn o l  the 
century eia when he quoted a West Afiican proved) :  "Speak so f t ly  
and cany  a big stick " Rooseve l t bel ieved in using the threat of  
American mili taiy force to  carry out U S  foreign po l i t ies In u's 
youth and vigor as a new nation that had achieved woild pnwer 
status by the eady 20 th  centuiy,  Arneiica had bypassed some hard- 
learned lessons which bad resul ted in the subt let ies o f  I o iope.m and 
Asian diplomacy rega idmg pr isoners o f  wai and hostages ,  th ese  
experiences extended back over two mil lenniums, Irorn the l ime o l  
the Persians, b ieeks .  H o m a n s  and Muslims, and [ o r o pe  bail since gone 
ihrongh oil ier e v o l u t i o n s  in Ihe treatment ol wai pnsnneis h u m  I lie 
baik and Middle ages, thinui jh the Hen.nssani e

The Russian Revo lut ion and subsequent bo lshevik t r iumph in 
the civil war resu l ted in a l e t um  to a bygone age in which all war 
prisoners became hostages ,  to be secret ly held foi luture use. bince 
the l ime o f  Czar Ivan the l e i u b l e ,  who c r ea t ed  the Oprn hnina 
political police in 1 5 6 5 ,  s ta te -  imposed ler ro i  had been a fact of 
life in Russia. Carrying a dog's head and broom, representing their 
au tho r i ty t o  sweep  away t r a i to r s ,  thousands o f  these  agen t s ,  
dressed in black and riding black horses ,  ro amed  Russia in the 
1570' s ,  administering deatl i sentences under author i ty o f  the Czar. 
Secret con f inement ,  to r tu re  and execut ion o f  suspec ts  became 
commonplace in Russia. This tradi tional  oppress ion o f  the landed 
peasants and ci ty dwel lers was continued by Czar Peter  the Great 
and his Romanov successors up until the time of  Nicholas I I  Under 
the Commun ist s a f t e r  1 9 1 8 ,  the s t a t e  t e r r o r  appa ra tus  was 
enormously expanded to  levels o f  persecution and mass-deaih never 
equaled, before or since, In human history. The American pr isoners 
o f  war, f rom the fabled and far-away continent o f  emigrant dreams,
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thousands o f  files about Ameiican POWs and MIAs, which contained 
numerous re fugee l ive-sighting repo rt s o f  Americans in captivi ty 
long after the war, and years o f  hand-written no tes and comments 
f rom Investigators. The mass-shredding was conducted by Brigadier 
General Thomas Needham, commander o f  "Joint Task Force Full 
Accounting", a Navy Commander identi f ied as Dale Hayes and an 
'unidentif ied CIA of f icer.  The destruction o f  these documents made 
the task o f  analyzing which o f  the POWs and MIAs may have survived 
In captivity for years, more difficult, and appeared to be an e f fo r t  to 
des t r oy  critical ev idence that could be used to p rove  criminal 
negligence on the part o f  DIA and JCRC analysts who had for decades 
been responsib le for leso lv ing the fa te  o f  over 2 , 5 0 0  missing 
American serv icemen. It is no tewo i thy  that the United S l a te s  
Ambassador to Thailand at this time was David 1 ambertson,  who as 
a Deputy Assistant Secretary o f  State,  six years before,  had denied 
to the author in a meeting at the Department o f  Sta te ,  that any 
evidence exis ted concerning Amer ican POWs who remained in 
Communist control  af ter Operation Homecoming in 1 9 73 ,  or that any 
POW/MIAs had survived in captivity years af ter the war's end.

On Apri l  9 th ,  th e  Russian m embe r  o f  the US- l lussian 
Commission on POWs, General Volkogonov,  claimed that there was no 
evidence o f  any American pr isoners o f  war alive in Russia,  but 
Ambassador Malcolm Toon said that some Russians were hampering 
e f fo r ts  to account for missing U.S. soldiers, and reported that he had 
given the Russians details on the shootdowns of ten U.S. a i r c ra f t ,  lie 
was quoted by the press as saying: "We cannot understand why the 
Russian government cannot give definitive informat ion about the 
shootdowns,  or whether there were any surv ivors .9 The Clinton 
Admin is t rat ion announced on the same day that General John Vessey 
would travel to Hanoi again on a fact-f inding mission, and that the 
President would make no decision on relaxing U.S. pressure on 
Vietnam until he felt convinced that Hanoi was actual ly cooperating 
on resolving the fate o f  American MIAs. It was repo r ted that the 
International  Monetary Fund would decide In late April whether to 
resume lending to Vietnam, a move supported by France, Germany and 
Japan.10 Meanwhile, American business interests,  led by major  oil 
companies,  kept up pressure for normal iza t ion o f  re la t ions with 
Vietnam's Communist government ,  i rregardless o f  the fate of  U.S. 
prisoners.  At this point a major s t ory on the missing Americans 
again brought the issue to  national prominence.

The New York Times published a report on April 12th,  revealing 
that a top-secret report on U.S. POWs, wr itten by General I ran Van 
Quang, Deputy Chief o f  S t a f f  o f  the North Vietnamese Army, on 
September 12, 1 9 7 2  had been uncovered in the archives o f  the Soviet 
Communist patty in Moscow, which stated that there were:

" 1 ,205  AMI RICAN PRISONERS OF WAR LOCATED IN 1IIL PRISONS

I In: (.lint on A< Iniiiur.l i a! inn '.Mil

OF NORTH VIETNAM- THIS IS A BIG NUMBER. OFFICIAI I Y, UNIII NOW. 
WE PUBLISHED A I I S I  OF ONLY 3 6 0  PRISONERS OF WAR. HIE REST Wl 
HAVE NOT REVEALED. THE GOVERNMENT OF IIIE U S A KNOWS I I I IS  
WELL, BUT IT DOES NOT KNOW THE EXACT NUMBER OF PRISONERS Of- 
WAR, AND CAN ONI Y MAKE GUESSES BASED ON I IS  I OSSES IIIA1 IS 
WHY WE ARE KEEPING THE NUMBER OF PRISONERS 01 WAR SECRET, IN 
ACCORDANCE WITH THE POLITBURO'S INSTRUCTIONS." The U.S. I’OWs 
were held in IT North Vietnamese prisons in Ihe lall o f  1 9 72  before 
the Paris peace agreement was signed. Since more Americans weie 
captured between September 1 9 7 2  and February 1 9 / 3  and a tota l of 
591 American POWs were released,  the f igures indicated that some 
700  American POWs were secret ly withheld by Hanoi a l l e i  Opeiation 
Homecoming in 1973 .  (1 his number closely conforms to the author's 
estimates for two US .  Senate investigations o f  1 9 90  199.1, based 
on the research for this book. It would not include those Americans 
already t ranspo i l ed  to the USSR (or China) f iom 1965 -  September 
1 9 72 ,  anil would not necessari ly include all those held in I nos, South 
Vietnam or Cambodia at that time. )

Consisting o f  both a Russian trans lation o l  I ran Van (pi.mg':, 
report marked " top secret"  in Russian, and a summary of  u hy the 
Soviet Army Intel l igence, the document was found in Fehiuaty 1 9 9 3  
by Stephen J. Morris,  an Austral ian resea rcher for ihe l l a rva id  
Center for International Affairs and the Russian Research Center at 
l la ivard Universi ty,  who s t a l ed  he had f irst showed it to  semoi 
Whi le House of ficials o f  the Clinton Admin ist rat ion in l i b r u a i y  
According to  the New York Times, copies o f  it weio subsequently 
circulated among U.S. Government officials, and on the fiist page of 
the summary are handwritten instructions for a 'brief note. . .on the 
prisoners o f  war, ’ to be sent to  the Soviet Po l i tburo I lie newspaper 
reported that General Quang said in the repo i t  tlint the Ameiican 
POWs could only be freed as part of an overal l  peace se t t lement ,  and 
they could be "used as leverage to obtain compensat ion foi the 
devastat ion caused hy the war ."  Members o f  the U S Russian 
Commission on POWs said that tlte document was authentic and some 
experts were quoted by tbe newspaper as calling it a "smoking gun." 
The Russian newspaper I z v e s t i a  had reported on April 10th  ih.it the 
document on the U.S. POWs and othei recently declassif ied files had 
been a topic of a closed meeting of  the Commission.

The New York Times said that a repoi t on the Soviet document 
was provided to President Clinton just be fo ie  the Vancouver summit 
with Boris Yeltsin, and quoted an unnamed Clinton Administrat ion 
official saying o f  Ihe repoi t o f  the document ,  'We aie pursuing u 
very r e i ious ly but are not in a posi t ion to  eva lua te i t ."  Ihe 
spokesman said that the researcher had informed the Government of 
the discovery hut 'he would not give us the document ,'  that (miner 
Ambassador Malcolm foon  had been requested to fol low up on Hie
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A m i l,o D in h  h a il to ld  Ihe D IA  in  ea rly  1980 lh a l a bm il 700 
Am ericans co n tin u e d  In be he ld  hostage a f le r I lo in e com in g . D l A 
n d m ille d  l.e D in h  had "access to  P W /M IA  in fo rm a tio n  w ith in  
th is  m in is try  |N m lh  V ie tn am 's  M in is tr y  o f D e fense ]." D l A a lso 
knew  Ihe re p o rt o u t o f Ihe S ov ie t a rch ive  c lose ly  co rre la ted  to l.e 
Dinh'.s de b r ie fin g .

The l.e D in h  and Russian le p o r ls  agree on Ihe num be i and 
loca tion  o f  A m e rica ns  not re pa tr ia te d . The Russian repo rt in d i­
cates m ore than  600 extra PO W s w e re  he ing  he ld  on Septem ber 
15, 1972 C o u n tin g  those A m e rica ns  lost after lh a l da le , Ihe n u m ­
ber matches the l.e D in h  f ig u re  o f 'a bou t 700' U.S. p risone rs  
cap tu red  bu t no t re pa tria ted  at tbe end o f  Ihe w a r. In a d d it io n , 
bo th  l.e D in h  and the Russian d o cum en t in d ica te  there are m o re  
V ietnamese ROW  cam ps than  k n o w n  by  Ihe U.S. l.e D in h  sa id  
there were 12 V ie tnam ese POW  cam ps hy  Ihe end o f Ihe w a r, w ith  
the Russian do cum en t p u l l in g  the  n um be r at I I .

M ost im p o r ta n t ly , l.e D in h  and  the Russian docum en t agreed 
on Ihe m o tives  beh in d  I la n o i's  I ’O W  po lic y . O ne Pentagon POW  
expert to ld  the au tho rs  lh a l the Sov ie t re po rt a lone canno t p ro ve  
the num be r o f Am ericans re ta in ed  by  I la n o i. Hut it does appea r 
to  be conc lu s ive  ev idence o f I la n o i's  p o lic y  o f secre tly  re ta in in g  
U S  PC IW s T h is  is Ihe c r it ic a l message o f Ihe Sovie t docum en t.

l.e D inh  a n il the Russian re p o rt agree on  Ihe fo llo w in g  p o lic y  
issues

• Ih e  ca te go riza tio n  o f A m e ric a n  POWs. b o th  the Russian 
and l.e D in h  repo rts  say A m e ricans  w e re  p laced in to  
va r io u s  categories, w ith  one o f them  be ing  "p ro g re ss ive s ," 
o r those w h o  accepted c om m u n ism  a n d /o r  V ie tnam 's  
v iew s on Ihe w a r. Bo th  sources im p ly  Ihe V ie tnam ese had 
a p lan  to  w ith h o ld  PO W s fro m  w ea lth y  fam ilie s , he D in h  
ca lled them  "Ih e  sons o f  r ic h  fa m ilie s ,"  and  the Russian 
d o cum en t re fe r ie d  to  th em  as Ihe  "p ro d u c ts  o f r ic h  
fa m ilie s ."

• Both re po rts  agree on Ihe V ie tnam ese m o tiv e  fo r re ta in in g  
Am erican  POW s lir e  Russ ian do cum en t quo tes Ihe V ie t­
namese its say ing  they w o u ld  h o ld  U S, POW s fo r p o lit ic a l 
"concess ions" and to  o b ta in  U.S. w a r repa ra tions  A c co rd ­
ing  to the Russian re p o rt, the V ie tnam ese genera l w ro te :

.1 Muiihr l  In l l r l nu il

"N ix o n  m ust com pensate N o rth  V ie tnam  lo r  the g ie .il 
dam age in f lic te d  on it by th is  d e s tru c tiv e  w a r ."

• A c co rd in g  to Ihe l.e D in h  re po rt, he sa id  " Ih e  SRV (V ie t 
nam ) re ta ined a 's tra te g ic  asset' o f o ve r 7(111 A m e rican  
p r iso ne rs  that c ou ld  be used to force the 11 S to  pay repa ra ­
tion s  "

A close read ing  o f the gene ia l's  docum en ts  ind ica tes  tha t tw o  
N o rth  V ie tnam ese P o litb u ro  dec is ions m ade in  M an  It and A p i i l  
1972 caused d issen lio n  w ith in  Ihe C 'om m nn is l P a rly  "B o th  o l 
these |P o li lb u rn | dec is ions touch on the ques tion s  o f e x p lo it in g  
these A m e ric a n  POWs cap tu red  in lim e  o f  w a r. This d is tu rb s  Ihe 
p u h lic o p in io n  o f Ihe w ho le  w o r ld  and Ihe I ISA. T he re  are v.u ions 
th oug h ts  on the ques tion  o f Am e rican  POW s . . .  bu t even am ong 
us there is a g ro u p  o f com rades whose o p in io n s  d i f le r  f io m  Ihe 
o p in io n  o f the P o litb u ro ."

The P o litb u ro  had dec ided  to  use A m e rican  P( )W s as a counter 
ba lance to  Ihe  v a s tly  s u p e r io r U S  m il i ta r y  and in d u s tr ia l 
p o w e r— in  o th e r w o rd s , as hostages to  m a n ip u la te  Ihe N ix o n  
A d m in is tra t io n . Th is  dec is ion  was a p pa re n tly  ques tioned  o r ac­
t iv e ly  opposed  hy e lem ents w ith in  I la n o i's  ru l in g  e lite  w h o  were  
s tro ng  enough  to m ake Ihe P o litb u ro  de fend  its  der is ion

The gene ra l's  re po rt was a c lear message in  (hr* r lis sen le is  to 
get in  lin e  w ith  Ihe P o litb u ro  dec is ion :

. . .  The question o f Am erican POWs has great s ig n ifit ant e 
fo r the reso lu tion o f the South Vietnamese prob lem . We 
in tend to resolve the question of Am e iican  POWs in Ihe 
fo llow in g  manner: I. The governm ent o f the USA must 
dem onstra te concessions, in o ther words, a cease f ile  and 
Ihe rem ova l [o f] N guyen Van Th ie ti, and then bo th sides 
can begin discussing Ihe question o f repa li ia tin g  POWs to 
the N ixon  governm ent. 2—  we can free some m ore p ilo ts  
from  the num ber w ho  are progressive ly in c lin ed  N ixon  
shou ld  no t h in d e r Ihe re tu rn  o f these p ilo ts  to th e ir 
hom eland and not undertake any d is c ip lin a ry  measures 
tow a rd  them . 3. N ixon  must compensate N o ilh  V ie tnam  
fo r the great damage in flic ted  on il by this des tru c tive  w a i 
. . .  I f  we take a pa th o f concession toward  Am ericans an il 
liberate POWs we w ou ld  be at a great loss
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N on tenan t G enera l I ran Van Q uang  in  th is  re p o rt accu ra te ly  
o u tlin e d  the s tra teg y  lh a l was fo llo w e d  hy th e N o r th  V ie tnam ese. 
W ith in  a w eek o f  Ihe re p o rt's  appearance , th ree  A m e r ic a n  p ilo ts  
w e re  re leased, and the N o r th  V ie tnam ese d id  w a rn  Ihe U.S. no t 
to  la ke  "a n y  d is c ip l in a ry  m easures to w a rd  th e m ."  A n d  they d id  
d em and  re pa ra tio n s— as w e have show n , i l had in  fact heen an 
essentia l p a il o l th e ir  n e go tia tin g  p o s tu re  since I9 filk

Ih it N o rth  V ie tnam  w o u ld  concede th e ir  n u m b e r one p o in t ol 
the b a rg a in in g  tab le  lha l same m o n th — the rem ova l o f South 
V ie tn am 's  P res ident T h iou  This m ade even m o re  im p o r ta n t tin.* 
use o f A m e iic a n  I ’ l  >W hostages .is leverage in  Ihe f in a l n e go tia t­
in g  stages and Ihe im p le m e n ta tio n  o f the Paris A g reem en t.

1 he U n ite d  Stales was fo rced  to  p lace $3 25 b i l l io n  on  Ihe table 
in  advance o f any  POW  release jus t to  get the re p a tr ia tio n s  
s ta r te d— bu t the N o r th  V ie tnam ese he ld  back Ihe  m a jo r ity  o f the 
POW s to ensure the  ac tua l d e liv e ry  o f  p rom ise d  " re c o n s tru c t io n "  
a id . As we have seen, how eve r, the m oney  w a sn 't d e liv e re d  and 
the  hostages w e re  no t re tu rne d .

As o f th is  w r it in g , there is s t i l l no t enough  ev idence  in  to  m ake 
a f in a l d e te rm in a tio n  abou t the accu racy o f  Ihe S ov ie t d o cum en t. 
Hut one th in g  can be sa id fo r sure : Ihe U l A  is no t te ll in g  the tru th  
w hen  it says the  re p o rt 's  num be rs  a re  to ta lly  in con s is te n t w ith  
Ihe facts

In  rea lity , Ihe repo rts  g iv e  n um be rs  lh a l c lose ly  m a tch  Ihe 
n um be r o f P O W /M IA s  tha t m any  Pentagon expe rts  be lie ved  
I la n o i possessed d u r in g  the w a r.

A fo rm e r D ire c to r o f Ihe D IA , re t ire d  L ie u te nan t G enera l 
lin ge rie  I*. T ighe , re cen tly  sa id  w ha t Ihe D IA  a lre a d y  kn e w : "W e  
had a lis t (o f POW s in  1973| tha t was re a lly  s ig n if ic a n t ly  la rge r 
than those w h o  cam e back . . .  we had been expec ting  a lo t m o re  
peop le . It was te r r ib ly  shock ing . F in a lly , w e  are g e l l in g  p ro o f o f 
w ha t w e s a id - - the num be rs  (in  Ihe Sov ie t re p o rt}  d o n 't  su rp r ise  
me at a ll."

The Shredding Pnrlij
Perhaps it was ju s t a co inc idence . Hut soon a fte r (he I )l A fo und  

o u t abou t the Sov ie t PO W  re p o rt, Pen tagon  P O W /M IA  o ffic ia ls  
q u ie t ly  ran thousands o f PO W  file s  th o ug h  a re fr ig e ra to r-s ize d  
sh redde r at Ihe U.S. fim bassy in  K angkok , Ih e  m il i ta r y  la te r 
a dm itte d , by the tim e  Ihe U.S. Am bassado r to  T h a ila n d  lea rned 
o f th e s lu rd d in g . w h ich  lo o k  p lace d u r in g  M a rch  25 th ro u g h  27,

1993, i l  was lo o  late. The o r ig in a l files  o i the Joint C asua lly  
R eso lu tio n  C en te r, Ihe agency w h ic h  looked  fu r U S  POW s 
d u r in g  the w a r, w e re  gone.

M a jo r G enera l Thom as N eedham , C om m ande r o f I la w a ii's  
Jo in t Task Force F u ll A ccoun ting , re p o rte d ly  c la im ed  the s h re d ­
d in g  was s im p ly  a "c o n s o lid a t io n "  o f records. Hut PO W  expe rts  
sa id  o th e rw ise .

W h ile  cop ies o f Ihe sh redded re po rts  them se lves ex is ted  else 
w he re , the hand  w r it te n  notes and a d d it io n s  to  the files in 
T h a ila n d  were  irrep la ceab le  "T he y  w ere  bas ica lly  in fn r m a lin n .il 
no tes  and m e m o ra n d a -- the m ea l o f ac tua l in v e s t ig a t io n s ,"  
re tire d  M a jo r G eorge Petrie was q u o te d  as say ing  I he m a |n i, ,i 
fo rm e r POW  in ve s tig a to r, said the D oD  m ay have r le s lio y e d  the 
o r ig in a l files  to  's im p li fy  case files as m uch  as poss ib le , d c i la ie  
th em  |lh e  PC)Ws| dead and m ove o n . " 11

Senator Hob S m ith  com p la ined  abou t Ihe s h iv d d in g , vvlin h 
a p p a re n tly  in v o lv e d  files Ihe Senate POW  com m itte e  h a il re 
ques ted bu t ne ve r rece ived . So the Pentagon was fo rced to  in it ia te  
an " in v e s t ig a t io n ,"c o n d u c te d  by n o n e o lh e r than  th e o lf ic e o f  the 
C o rn m a nd e r- in -C h ie f, Pac ific  C om m and , an o ffice J o se ly  lie d  to 
the fo rtu ne s  o f Jo int Task Force F u ll A ccoun tin g .

W h ile  PO W  ac tiv is ts  hoped fo r a fa ir  in ve s tig a tio n , il d id n 't  
re a lly  m a tte r. D ocum en ts  requested by  the Senate, and  by Ihe 
a u th o rs  o f th is  book , and by  m any  PO W  fa m ily  m em bers -d o c u ­
m en ts  tha t h u nd re d s  o f A m e rican  c itize ns  w o u ld  g la d ly  have 
rem oved  fro m  Ihe g o ve rnm en t's  hands i f  there had been a need 
to  "c o n s o lid a te "  them  fo r reasons o f sav ing  space— had  been 
sh redded . A n d  there was re a lly  n o th in g  anyoie> ru u ld  d o  abou t 
il.



r n i ; m : N  w t : u : i r  i i i :i i i n i )

issue, A n il b r in g in g  Ihe boys hom e from  V ie tn am  m ig h t he lp  h im  
deal w ith  Ihe fact tha t he ne ve r w en t to w a r there.

C lin to n  c e rta in ly  c la im s  com m itm e n t to  the issue. In a p repa red  
sta tem ent re leased A p r i l  2, 1993 he said:

I tru ly  be lieve that the pow e r o f the Presidency cou ld 
resolve th is issue. As Ihe C h ie f Executive O ffice r o f a ll 
federal agencies, the President shou ld no t jus t slate that the 
reso lu tion  o f th is issue is a "na tiona l p r io r ity " ;  he shou ld  
make it the na tiona l p r io r ity , and d irec t that a ll agencies to 
cooperate and resolve i l (sic). Before I w o u ld  no rm a lize  
re la tions o r p ro v id e  assistance to any o f Ihe countries |s ic| 
in vo lved , they w ou ld  be requ ired to open the ir files and 
ac tive ly  assist in so lv ing  th is issue. I f irm ly  believe that 
Am erica shou ld  never leave its w a rr io is  on the ba ttle fie ld .
This is not a political issue; il is a moral  test o f  those values 
and trails that made America great.

But there are c e rta in ly  p le n ty  o f peop le  in  the bu reauc racy  
u rg in g  the P res iden t to  s tick  w ith  the s ta tus quo . The re  are 
ce rta in ly  m any  reasons to a vo id  p u sh in g  the PO W  issue. A n d  
m ak in g  the re tu rn  o f A m e rica 's  POW s tru ly  Ihe "h ig he s t n a tio n a l 
p r io r i t y "  w o u ld n 't  be easy.

"See, th a t's  no t Ihe issue ," Perot Sr.id "T h e  issue is th e y 're  o u r  
men, they w en t in to c o m b a l fo r  us, w e  le ft them , w e o w e it  to  them  
to  b r in g  them  home. It w o n 't  lo o k  p re tty  back here, bu t we can 
b u ild  a consensus here that i t 's  Ihe r ig h t th in g  to  d o ."2

'^ P e rh a p s .  Bu t m any  w ho  k n o w  Ihe PO W  issue best have lost 
fa ith  tha t Ihe U.S. g o ve rnm en t w i l l  eve r w il l in g ly  d o  w h a t is 
needed lo  b r in g  the p r iso ne rs  hom e.

W ith  no fa ith  le ft in  th e irg o v e rn m e n l, m any  P O W /M IA  fa m ily  
m em bers and a c tiv is ts  have be lie f o n ly  in  a ju s tice  fa r beyond  Ihe  
pe tty  p o lit ic a l concerns o f W ash ing ton , D  C.

They p lace th e ir fa ith  in  a p rom ise  m uch  s tro nge r than the 
long -abandoned  p ledges o f successive P residents. They ic ly  on 
Ihe w o rd s  o f lercminli 31:16-17:

Thus sailh the Lord; Refrain thy voice f rom weeping, and 
thine eyes f rom tears; for thy work shall he rewarded,  sailh 
Ihe Lord: and Ihcy shal l come again f rom the land of  Ihe 
enemy; and Iheie is hope in thine end, sa'ih Ihe Lord, lhal 

' ' "  come again lo Iheir own border
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•Tebruanf 8, 1994

M a n d a t e s ! C i r e c t i v e s !  T h a t ' s  ail we se e m  to h e a r  fr o m  cur 
f e d e r a l  b r e t h r e n  in W a s h i n g t o n ,  D.C. St a t e s  have r e c o g n i z e d  the 
b u r d e n  these m a n d a t e s  a n d  d i r e c t i v e s  ha v e  c r e a t e d  at the s t ate 
level. U n l i k e  the feds the s t a t e s  can't p r i n t  m c n e v  to c o v e r  
t h e i r  debts. P a t r i c k  H e n r y  put it this way, "(Y)our rich, smug, 
fine, fat, f e d e r a l  o f f i c e r s  - the n u m b e r  of c o l l e c t o r s  cf taxes 
a n d  e x c i s e s  - wi l l  o u t n u m b e r  a n y t h i n g  fr o m  the states. W h o  can 
c o p e  w i t h  the e x c i s e  m a n  a n d  the tax man?"

5 v c w h e n  31 c t S t 10T,ry is rn2.nc3 c.sci hy 2 ;oHo>*ai
court, how are you to r e s p o n d  to s u c h  an order? How do s t a t e s  
b e g i n  to q u e s t i o n  or e v e n  r e j e c t  the o r d e r s  cf the f e d e r a l  courts 
w h e n  e v e n  the U n i t e d  S t a t e s  S u p r e m e  C o urt u p h o l d s  as 
c o n s t i t u t i o n a l  a l o w e r  f e d e r a l  c o u r t  o r d e r  to le v y  a d i r e c t  tax 
i n c r e a s e  u p o n  the c i t i z e n s  cf a c i t y ?  H o w  do y o u  r e s p o n d  to what 
we b e l i e v e  is a v i o l a t i o n  of not o n l y  the C o n s t i t u t i o n  of that 
state, but as w e  a l s o  b e l i e v e  the C o n s t i t u t i o n  of the U n i t e d  
S t a t e s ?

W i t h  th i s  in m i n d  M i s s o u r i  S t a t e  S e n a t o r  Walt M u e l l e r  a n d  I 
v i s i t e d  a f e d e r a l  j u d g e  in h i s  office, a n d  in the c a p a c i t y  of an 
e l e c t e d  s t a t e  o f f i c i a l  a n d  as a p r i v a t e  c i t i z e n  p o s e d  t h a t  v e r y  
q u e s t i o n .  W e  w e r e  n o t i f i e d  that s u c h  a c t i o n  was p a r t  of a n  
o n g o i n g  case a n d  as such, he w o u l d  not d i s c u s s  it. We  w e r e  then 
d i r e c t e d  to leave. T h i s  a c t i o n  b y  the judge was not u n e x p e c t e d ,  
o u t  it w a s  f e l t  that his o r d e r s  n e e d e d  to be q u e s t i o n e d .  We felt 
it w a s  a l e g i t i m a t e  q u e s t i o n  to p o s e  i n a s m u c h  as the C o n s t i t u t i o n  
cf the U n i t e d  S t a t e s  is q u i t e  c l e a r  in that the j u d i c i a r y  has 
n e v e r  b e e n  g r a n t e d  the p o w e r  to tax.

W h e n  a f e d e r a l  j u d g e  c l a i m s  that he cannot d i s c u s s  jud i c i a l  
d i r e c t i v e s  w h i c h  v i o l a t e  the c o n s t i t u t i o n  of a state w i t h  a 
m e m b e r  of the l e g i s l a t i v e  b r a n c h  of g o vernment, s o m e t h i n g  is 
d r a s t i c a l l y  wrong. So  w h a t  do e s  one do w h e n  the j u d i c i a r y  
m a n d a t e s  d i r e c t  t a x e s  a n d  C o n g r e s s  refuses to c h a l l e n g e  the 
f e d e r a l  c o u r t ' s  u s u r p a t i o n  of A r t i c l e  I p o w e r s  as t h e y  p e r t a i n  to 
t a x a t i o n ?  O u r  a n s w e r  is to r e i n  in the p ower that t h e  j u d i c i a r y  
h a s  u s u r p e d  b y  a s k i n g  o t h e r  s t a t e s  to join o u r  call f o r  a n  
a m e n d m e n t  to the C o n s t i t u t i o n  that will put a stop to th i s  
j u d i c i a l  gr a b  for po w e r .  A c t i o n  must be t a k e n  now. We n e e d  y o u r  
h e l p  a n d  a c t i v e  s u p p o r t  of th i s  p r o p o s e d  amendment.

S i n c e r e l y

J o h n  R. S t o e f f l e r  
Ch a i r m a n ,  The M a d i s o n  F o r u m
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As each  o f  you c o n s id e r  o u r r e q u e s t  to  j o i n  th e  g row in g  
num ber o f  s t a t e s  which a r e  c a l l i n g  upon C ong re ss  to  su bm it t o  th e  
s t a t e s  an amendment t o  th e  U n ite d  S t a t e s  C o n s t i t u t i o n  t h a t  w ou ld  
l i m i t  th e  p ow er o f  th e  f e d e r a l  ju d i c i a r y  t o  le v y  o r  in c r e a s e  
t a x e s ,  we a s k  you  t o  c o n s id e r  th e  im p li c a t i o n s  o f  f e d e r a l  c o u r t  
i n t e r v e n t i o n  in  s t a t e  b u d g e ts  sh o u ld  a b a la n c e d  budget amendment 
become a r e a l i t y .  A number o f  i n d i v i d u a ls  h o v e .

F o r m e r  U n i t e d  s t a t e s  S e n a t o r  J o h n  C. D a n f o r t h  s t a t e d  in 
F e b r u a r y  of 1994, "A b a l a n c e d - b u d g e t  a m e n d m e n t  w o u l d  be a 
d i s a s t e r  if f e d e r a l  c o u r t s  we r e  able to i n c r e a s e  taxes o r  c u t  
s p e n d i n g ."

U n i t e d  S t a t e s  S e n a t o r  Paul S i m o n  s t a t e d  these s a m e  c o n c e r n s  
as e a r l y  as 1992 w h e n  Me n o t e d  that the S u p r e m e  C o u r t  c o u l d  i s sue 
a c o u r t  o r d e r  r e q u i r i n g  C o n g r e s s  to b r i n g  the b u d g e t  into 
b a l a n c e .  "I d o n ' t  t h i n k  that will h a p p e n  in the i m m e d i a t e  
f u t u r e .  I ' m  n o t  s u r e  b u t  that 30 o r  40 y e a r s  from now the c o u r t  
m i g h t  not be  in a p o s i t i o n  to o r der C o n g r e s s  to c o m p l y . "  S u p p o s e  
t h e  c o u r t s  t h e m s e l v e s  d i d  in fact b e c o m e  the a g e n t s  of 
e n f o r c e m e n t .

J u d g e  R o b e r t  11. B o r k  d i d  not feel that such an i n i t i a t i v e  is 
I m p o s s i b l e .  J u d g e  B o r k  c i t e d  M i s s o u r i  vs. J e n k i n s  w h i c h  a f f i r m e d  
t h e  p o w e r  of t h e  c o u r t  to o v e r s e e  fiscal p o l i c y  c a l l i n g  s u c h  
a c t i o n s  "a d i s m a l  p r o s p e c t . "

U n i t e d  S t a t e s  S e n a t o r  Robert By r d  sh a r e d  his c o n c e r n  o v e r  
t h e  p o t e n t i a l  for f e d e r a l  c o u r t  m i s c h i e f  in d e t e r m i n i n g  f i s c a l  
p o l i c y .  "It w o u l d  . . .bring the ju d i c i a l  b r a n c h  into the 
e q u a t i o n ,  a n d  to that e x t e n t  our r e p r e s e n t a t i v e  d e m o c r a c y  w o u l d  
b e c o m e  less o f  a r e p r e s e n t a t i v e  d e m o c r a c y . "

S y n d i c a t e d  c o l u m n i s t  J ames J. K i l p a t r i c k  s t a t e d  his c o n c e r n  
o v e r  the f e d e r a l  c o u r t s  p r o p e n s i t y  to u s u r p  C o n g r e s s '  p o w e r  of 
t h e  p u r s e .  " I n  r e c e n t  y e a r s  federal judges have n o t  h e s i t a t e d  to 
o r d e r  s t a t e s  a n d  l o c a l i t i e s  to r a ise taxes in o r d e r  to c a r r y  out 
j u d i c i a l  d e c r e e s .  J u d g e s  ha v e  tu r n e d  t h e m s e l v e s  into s c h o o l  
s u p e r i n t e n d e n t s ,  p r i s o n  w a r d e n s  and s t a t e  l e g i s l a t u r e s .  W h o  or 
w h a t  w o u l d  r e s t r a i n  t h e m  in the m a t t e r  of d e c l a r i n g  w a y s  to 
a c h i e v e  a b a l a n c e d  b u d g e t ?  My own d i s t r u s t  is m a s s i v e . "

F o r m e r  U n i t e d  S t a t e s  s e n a t o r  T o m  E a g l e t o n  s t a t e d  in a 
c o m m e n t a r y  w h i c h  a p p e a r e d  in the St. L o u is Post D i s p a t c h  on  
F e b r u a r y  2, 1994 "T h e  p r o p o s e d  ( b a l a n c e d  b u d g e t  a m e n d m e n t )  m e a n s  
e i t h e r  too m u c h  or too .little -- take your pick. O n l y  the
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a r e a  of m a n d a t e d  t a x a t i o n  w h i c h  w e  b e l i e v o  w i l l  I n e v i t a b l y  b e c o m e  
a w i d e s p r e a d  r e a l i t y .

Let us a t  the s t a t e  level s h o w  the l e a d e r s h i p  n e e d e d  b y  
c a l l i n g  u p o n  the C o n g r e s s  to s u b m i t  to the s t a t e s  for 
c o n s i d e r a t i o n  an a m e n d m e n t  that w o u l d  limit the p o w e r  of the 
f e d e r a l  c o u r t s  from l e v y i n g  or i n c r e a s i n g  taxes. It is the r i g h t  
t h i n g  to do. T h e  t i m e  to act is now!

S i n c e r e l y ,

W a l t e r  H. M u e l l e r ,  Jr. 
M i s s o u r i  S t a t e  S e n a t o r  

“j?c£pu tSucrfsH

Bill S k a g g s
M i s s o u r i  S t a t e  R e p r e s e n t a t i v e

E n c l o s u r e s
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The Case For A Constitutional Amendment 
To Limit The Power To Tax Which Has Been 

Assumed By The Federal Courts
By John R. Stocfflcr

Alexander Bickel in his book T h e  L e a s t  D a n g e r o u s  B r a n c h  

makes the following observation regarding those who embrace what he calls 
the utility of benevolent illusions and the justification for creating them. Such 
individuals, he wrote, believe that, " The people of a democracy must be 
mercifully soothed when they find themselves ruled, to whatever extent, by 
the nine (justices) of the Supreme Court. (They) know what the people 
imagine. (The people) imagine that they rule themselves, and they imagine 
Marbury v. Madison. To the extent that this is not so, some explanation 
perhaps may be found or even made up. It would be no sin. It has been done 
before.

"But", Mr. Bickel notes, "this is very dangerous. What is even more 
ominous, (is) the illusion (thus created) may engulf its maker and breed, as it 
has occasionally done, (a) free-ranging "activist" government by the judiciary. 
Such government is incompatible on principle with democratic institutions." 
L

The United States Supreme Court and other federal courts do in fact 
pose a threat to representative government. All too often their rulings and 
decrees are attempts at judicial illusion; and all too often they succeed. 
Rulings and decrees from the courts today seem more often to reflect the 
social, economic and moral views of what the editorial board of the S t .  

L o u i s  P o s t  D i s p a t c h  and the American Civil Liberties Union believe 
America should be than the unequivocal and uncompromising guidelines for a 
democratic republic which were clearly spelled out by the founding fathers in 
the United States Constitution. Such rulings and decrees only enhance the 
political power of the courts while diminishing those of the people through 
their duly elected representatives in the legislative branch of government.

As I see it there arc three sources of power which control 
government; these are the power to legislate, the power of the sword and the
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pow. r of the h ■ ' i). -  - pi/uuval powers. In any democratically elected
government these political powers must remain in the hands of that branch 
closest to the people, the legislative branch of government, if representative
government is to survive.

In addressing the Missouri General Assembly in 1982 Robert T. 
Donnelly, then Chief Justice stated, "I profoundly respect the United States 
Supreme Court as an institution. However, even the United States Supreme 
Court should not be permitted to wield power it was never given. The greed 
for power has surfaced from time-to-time in all civilizations. The uniqueness 
of our present concern is that the disease has cropped out among the judges, 
where one would least expect it." 2 . This power grab, if left unchallenged, 
can only lead to a substantial lessening of those ties which bind our 
republican form of government, and the potential for the establishment of a 
judicial oligarchy wiiich, despite any assurances to the contrary, will be 
anything but benign.

I stated earlier that there are three sources of political power which I 
believe control government; and while the subject of my talk deals with the 
power to tax which the federal courts have seized and what action needs to be 
done to address it, I feel it is also necessary to discuss ways in which the 
judiciary has reached into those two other areas of legislative power to 
support my contention that a pattern of jud 'ial activism and usurpation is not 
only alive, but a real and growing threat to representative government.

First let me discuss the usuipation of legislative power by the federal 
judiciary.

In 1717 Bishop Hoadly stated, "(W)hoever hath an absolute authority 
to interpret any written or spoken laws it is he who is truly the lawgiver, to all 
intents and purposes, and not the person who first wrote them." 3. Today, the 
federal judiciary has taken upon itself the power to legislate by interpretation. 
Justice Holmes noted this in his 1930 dissent in B a ld w in  v. M i s s o u r i , he 
stated, "I have not yet adequately expressed the more than anxiety that I feel 
at the ever increasing scope given to the Fourteenth Amendment in cutting 
down what I believe to be die constitutional rights of the States...I cannot 
believe that the Amendment was intended to give us carte blanche to embody 
our economic and moral beliefs in its prohibitions." 4 . He could have been 
echoing the thoughts of Alexander Hamilton in F e d e r a l i s t  7 8  when he 
wrote, "It can be of no weight to say that the courts, on the pretense of 
repugnancy, may substitute their own pleasure to the constitutional intent of 
the legislature." Courts today, however, make no pretense concerning their



  wavinic Views and continue to claim the sole constitutional right to
interpret the constitution in order to achieve such views and objectives. 
Alexander Bickel's observations led him to write that the judiciary sees itself 
as having an intellect and judgment superior to elected officials. Elected 
officials, he claimed, are viewed as, "(S)pokesmen for the expedient short-run 
solutions while judges (have) a greater capacity to deal with principles of long 
run importance. Courts," he continued, "have certain capacities for dealing 
with matters of principle that legislatures and executives do not possess. 
Judges have, or should have, the leisure, the training and the insulation to 
follow ihe ways of the scholar in pursuing the ends of govenunent." 5. To 
support their claim to a constitutional right to make law they refer back to 
John Marshall's often cited opinion in the case of M a r  b u r y  v. M a d i s o n ,  

however they neglect the fact that by John Marshall's owm admission his 
"assertions of judicial supremacy were mere o r b i t e r  d ic ta , i.e. private 
expressions of opinion that did not form a part of the decision, the r a t io  

d e s c i d e n d i , of the case." 6. More recently the United States Supreme Court, 
in the 1958 case of C o o p e r  v. A a r o n , declared its decisions to be, "(T)he 
supreme law of the land...and of binding effect upon (all) the States." 7. Such 
self-serving declarations bring to mind these words of Abraham Lincoln from 
his first inaugural address, "If the policy of the government upon vital 
questions affecting the whole people, is to be irrevocably fixed by decisions 
of the Supreme Court...the people will have ceased to be their own ruler, 
having to that extent practically resigned their government into the hands of 
that eminent tribunal." 8.

"The Constitution", writes Joseph Sobran," was meant to assure us that 
every act of the federal government would be clearly traceable to a general 
heading: coining money, declaring war, providing postal service and a few 
other broad yet well-defined powers. It didn't leave much room for 
discretionary authority." 9. Today, however, the courts make law by judicial 
decree. Said Benjamin Cardozo in his book, T h e  N a t u r e  o f  T h e  J u d i c i a l  

P r o c e s s ,  "I take judge made law as one of the existing realities of life." 1 0 . 

Judicial opinions then become the law of the land with no legislative input or 
stamp of approval from those who should be the guardians of our 
republic...the Congress of The United States. Shouldn't we expect the 
Congress to step in and invoke their power to reign in the federal judiciary's 
appellate powers as spelled out under Article III? I think we should. But, 
based on the record, if we plan on counting on those procrastinating and 
pontificating Pontious Pilates of politics to stand up for us, we had better
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think again. Consider this observation by Federal Judge Arthur j ..,
"I've been called on to do things that I felt properly should have fallen within 
the legislative field. I have a sneaking impression that Congress deliberately
creates situations to avoid making decisions itself." 11 .

At this point let me suggest to those who may be thinking that the 
solution to Congress' inaction is to elect a particular brand of politician or 
party to office. I wish it were that simple. Sure, we can change parties in the 
White House or in tire United States Congress but political victories are 
meaningless if an activist Court will nullify any law it deems to be 
"unconstitutional" with arguments which, however ingenious, have no relation 
to the Constitution.

To many, the most blatant example of ongoing legislative activism by 
the federal judiciary is the ever increasing use by the courts of the Fourteenth 
Amendment to excise the Bill of Rights. It was the 1925 case of Gitlow v. 
The People Of New York which, for many, stands as the landmark case in 
which the Supreme Court accomplished this. The Court stated, 
"(W)e...assume that freedom of speech and of the press-which are protected 
by the First Amendment from abridgment by Congress~are among the 
fundamental "liberties" protected by the Fourteenth Amendment". 1 2 . You 
may recall that the Bill of Rights as written was to apply to the federal 
government not the states. This is because the founding fathers had a deep 
and abiding fear of a strong central government. Although this may have been 
the founding fathers' intent it has not inhibited the federal judiciary today as 
they continue, through subjective rulings and decrees, to amend the United 
States Constitution whenever they deem it necessary to conform to their own 
economic or moral view of what they believe America should be.

One of the more notorious examples of judicial legislating is the 
Court's insistence that the First Amendment’s wording grants to the court the 
authority to declare that the term "separation of church and state" is a 
constitutional imperative. Using tliis logic the Courts have removed any 
vestige of God from the classroom. You may agree with this or you may not, 
but it is not the right of any court to use the Fourteenth Amendment to 
temporarily set aside any part of the Bill of Rights in pursuit of a pragmatic 
philosophical objective. The founding fathers provided a method for change, 
it is called the amendment process, a part of the Constitution the judiciary 
ignores when it suits their purpose. And while all this is taking place, 
members of Congress, who have sworn to protect and defend the Constitution 
from all enemies foreign and domestic, sit upon their collective hands
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claiming that it is not then place lo chailmge the cm, ■ts.vrvMwuch as they 
view them as the ultimate arbiters of Constitutional intent. Oh, really? They 
would do well to harken to the words of President Andrew Jackson, one 
known to not mince words when it came to the Court. On July 10, 1832 he 
stated, "Each public officer who takes an oath to support the Constitution 
swears that he will support it as he understands it, and not as it is understood 
by otliers. The (judiciary's) authority must not (be) permitted to control the 
Congress or the Executive when acting in their legislative capacities, but to 
have only such influence as the force of their reasoning may deserve." 13 . 

(emphasis mine)
As to the power of the sword. Article I, Section 8 of the Constitution 

grants to Congress alone the authority, or power "to raise and support armies'; 
'to provide and maintain a Navy'; and 'To make Rules for the Government and 
Regulation of the land and naval forces."' In F e d e r a l i s t  7 8  Alexander 
Hamilton addressed colonists' concerns over a strong federal judiciary. "The 
judiciary", he proclaimed, " has no influence over either the sword or the 
purse". That was the intent of the Founding Fathers, but today, whatever the 
courts want is a constitutional imperative while everything they choose to 
oppose is unconstitutional.

Recently the federal judiciary has begun to take upon itself the 
responsibility for our nation's defense readiness. While nowhere under Article 
HI will one find such power granted to the courts this has uot deterred them 
for even a millisecond. Having taken unto themselves the power to legislate 
by decree they have now begun a quest to acquire the political power of the 
sword to achieve subjective goals.

In an Associated Press report of Tuesday, October 19, 1993 it was 
noted that the Supreme Court agreed to decide whether states and 
communities hard hit by cuts in defense spending may challenge military base 
closings in court. The justices indicated that they would review a federal 
appeals court ruling which let local officials and union members try to 
overturn the government's decision to close the Philadelphia Naval Shipyard. 
Lawsuits, the report continued, over individual base closings would upset the 
process Congress adopted for making such politically difficult decisions. 
While the loss of jobs is a tragedy it is not the responsibility of the courts to 
interfere with political decisions made by Congress as they carry out the 
responsibilities delegated to them under Article I, Section 8 of the 
Constitution. The responsibility for our nation's defense rests with the 
legislative branch of government alone, and nowhere in the Constitution is

s



il t  (i’ l l  !• > 4 i-* t’ t» U  O  .

Congress authorized in tJiy maniu. d -L ^ c  dus power, in any form, to the 
judicial branch of government, yet Congress gives its blessing to the judiciary 
to act on its behalf by an implied silent assent.

Another example. The courts are challenging the right of the military to 
set rules and regulations by restricting homosexuals from serving in the armed
forces of the United States.

On January 28, 1993 United States District Judge Terry J. Hatter, Jr., 
in the case of Meinhold v. United States, otherwise known as the LQay 
Sailor’s Case", held that the military’s policy of excluding homosexuals was 
‘'unconstitutional" claiming that it violated equal protection laws, but his 
remarks indicated that it was he who was ignoring not only the Constitution 
but factual testimony as well. For example, in paragraph 5 of his opinion 
Judge Hatter stated, "In determining whether the policy is rationally related, 
the Court cannot merely defer to the "military judgment" as the rationale for 
the policy-the Court must consider the factual basis underlying the "military 
judgment." 1 4 . Still, when facts were presented Judge Hatter ignored them. 
Judge Hatter also chose to ignore a 1953 Supreme Court opinion in the case 
of Orloff v. Willoughby. In the Court's opinion the justices noted that, 
"(J)udges are not given the task of running the Army." 15 . Judge Hatter also 
chose to ignore the more recent 1983 Supreme Court case ?f Chappel v 
Wallace. Here the Supreme Court noted that, "The complex, subtle, and 
professional decisions as to the composition, training, equippir g, and control 
of a military force are essentially professional military judgments, subject 
always to civilian control of the Legislative and Executive Branches." 16 . 

But that was then, and this is now. Congress should make it clear to the 
judiciaiy that they have trespassed into Article 1 powers and that they are 
directed to remove themselves forthwith. Unfortunatelv the silence from 
Capitol Hill is deafening.

In a letter to me Congressman Jim Talent, R-MO stated, "This 
decision, Meinhold v United States, is only one of many in a growing 
trend by the U.S. court system to extend its power well beyond the intentions 
of the framers of our Constitution." My question to Congressman Talent, and 
all members of a laissez faire Congress is, "You have recognized the 
challenge. You have articulated the challenge. When will ycu exercise your 
constitutional responsibilities and address this challenge?"

Today the Supreme Court of the United Stales and various inferior 
courts throughout the land have invaded another political area which belongs 
to the people alone. I refer to the principle espoused by the early colonists, to
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wit, there shall be no taxation without representation. In a commentary I 
penned for the March 5. 1992 edition of the S t .  L o u i s  L o s t  D i s p a t c h , 
entitled "When Judges Subvert The Constitution", I addressed the abuse of 
judicial power in the area of court ordered taxation. I pointed out then that, 
"The framers of the Constitution specifically limited the power to tax and 
vested such power to lay and collect taxes in the legislature...No exceptions 
to this view were ever expressed" 17. or, I hasten to add, unplied. Earlier I 
quoted these words of Bishop Hoadly, "(W)hoever hath an absolute authority 
to interpret any written or spoken laws it is he who is truly die lawgiver." I 
would suggest to you that whoever controls the purse strings ultimately 
contiols power, the ability of a government to function and the direction it 
shall go. /'lexander Hamilton put it another way in Federalist 79 when he 
stated, "In the general course of human nature, a  p c w e r  o v e r  a  m e m 's  

s u b s i s t e n c e  a m o u n ts  lo  a  p o w e r  o v e r  h i s  w il l ."  Of the three sources of 
political power to which 1 have referred, the power of the purse is the most 
critical for the power to tax is not only the power to build, but in the wrong 
hands it can be an instrument of destruction, and the power of total control.

When did the federal judiciary take upon itself the power tax? In 
November 1982, Missouri voters approved a referendum (Proposition C) 
which directed local school officials to reduce their operating levies by an 
amount equal to fifty percent of the revenues local school districts would 
receive under a one-cent increase in the state sales tax. 18 . On July 5, 1983 
the federal district court enjoined the voter approved roll back of real estate 
taxes. {Liddell v Board of Educ.} supra, 567F. Supp at 1056) and directed 
the Board of Education to use this money to fund the quality education 
programs necessary to restore the St. Louis schools to their AAA status. The 
U.S. Court of Appeals for die Eighth District sustained tire district court’s 
injunction of the roll back on what it termed "Equitable grounds". The court 
claimed that it had "broad equitable powers to remedy...evils...(including) 
a narrowly defined power to order increases in local tax levies on real 
estate." 19. (emphasis mine) In a dissenting opinion Judge John R. Gibson 
noted that, "The Court need not and should not go this far. The taxing power 
of the states is primarily vested in their legislatures, deriving their authority 
from the people." 20 . Judge Bowman concurred with Judge Gibson's opinion 
and stated, "I join in Judge John R. Gibson’s well-reasoned dissent....and the 
singular inappropriateness in our Constitutional system of a federal court's 
ordering state and local taxing authorities to impose specific tax increases." 
2 1 . There are those who choose not to call this example a tax increase, but it



 ̂ -u ..uutmg less when citizens are denied monies they voted fo;
themselves. I was taught in school thr̂ i taxation without representation as 
practiced in the late 1700s was wrong. The question is, if it was wrong then 
why is it right today? And, if it is wrong, where arc our elected 
representatives to right this wrong? There is more.

In September of 1987 Judge Russell G. Clark of the District Court 
entered an order approving extensive Kansas City Missouri School District 
capital improvement projects and a far-reaching magnet schools plan. In order 
to fund this order Judge Clark ordered a surtax of 1.5% added to Missouri's 
State Income Tax for all persons and entities receiving income for work done, 
services rendered, and income received from activities within the KCMSD 
and further ordered die tax levy for the KCMSD to be raised from $2.05 to 
$4.00 per $100 of assessed valuation. 22 . On appeal die Eighth Circuit 
reversed die "Judicially imposed income tax surcharge, holding that the trial 
court invaded the province of the legislature in ordering this 
surchargc,(empliasis miiie) and that the order (was) beyond the power of the 
district court as outlined in Specified Supreme Court and Eighth Circuit 
precedent". 2 3 . On the other hand the Court of Appeals affirmed the District 
Court’s $1.95 levy increase in effect until the end of the 1991 - 92 fiscal 
year,... then authorized the Kansas City School Board to obtain from the trial 
court each year ad infinitum, and without voter approval, a "reasonable" levy 
(tax) increase over and above the 51.95 levy (tax) to fund desegregation 
expenses ordered bv the courts." 24. In 1988 The United States Supreme 
Court upheld the lower federal court’s order imposing a property tax increase 
claiming that the order did, "satisfy equitable and constitutional principles 
governing the District Court's power." 2 5 . (emphasis mine)

In a dissenting opinion, however, Supreme Court Justice Kennedy 
stated that, "The premise of the Court's analysis is infirm." He continued , 
"The question is whether a district court possesses a power to tax under 
federal law, either directly or through delegation." (emphasis mine) Justice 
Kennedy points out that, "The description of the judicial power nowhere 
includes the word ’tax' or anything that resembles it."; 2 6 . but this
constitutional fact did not deter the Supreme Court from upholding the lower 
court's order or "authorization" to mcrease property taxes in Kansas City, 
Missouri.

Such power to allocate or reallocate funds by an unaccountable 
judiciary denies elected officials the necessary tools to properly and 
responsibly represent and provide for those who have freely elected them. An 
unelccted and unaccountable judiciary, sitting miles from the people affected,



inis no inif interest nv them. cm v subjective go.ils cloaked in robes uf Troian 
e.-«. icgaiese. As Justice Kennedy notes in his dissenting opinion, "Peruaps 

it is good educational policy to provide a school district with the items 
included in the KCMSD capital improvement plan....(B)ut these items are 
part of legitimate political debate over educational and spending priorities, 
not the Constitutions command of racial equity." 27 .

This decision "authorizing" a tax increase represents "the first in which 
a lower federal court has in fact upheld taxation to fund a remedial decree".
2 8 . As Justice Kennedy noted, "...rules of taxation that override state 
political strictures not themselves subject to any constitutional infirmity raise 
serious question of federal authority." This decision, "a first" according to 
Justice Kennedy, sets a Stare decisis, or precedent, which will at some time 
in tlie future affect all states, and the fact that Congress remains silent on this 
issue lends credibility to the claim by the courts that they do in fact have the 
power to tax. In his book, The Tempting of America, Judge Robert Bork 
spelled out his view of the responsibilities of the legislative vis-a-vis the 
judicial branch of government. He wrote, "Where the law stops, the legislator 
may move on to create more; but where the law stops, the judge must stop."
2 9 . Here let me add that the only change a court may make is to change the 
period at the end of the law to an exclamation point!

In a column of October 18, 1993 columnist Charley Reese made this 
observation about government, " (T)lie men who signed the Declaration of 
Independence and who wrote the Constitution recognized that government— 
any govemment-was the potential enemy of individual freedom. They held 
high the value of governments with limited powers and limited jurisdiction, 
bound tightly by constitutions, which they viewed as contracts between the 
people and their governments, (emphasis mine) Today", he continues, 
there is virtually zilch talk about freedom or principles of good government. 

It's all about social and economic issues." 3 0 . Again Justice Kennedy, "This 
assertion of judicial power is one of the most sensitive of policy areas, 
that involving taxation, (it) begins a process that over time could 
threaten fundamental alteration of the form of government our 
C o n s t i t u t i o n  e m b o d i e s . " 3 1 . (emphasis mine) In his farewell remarks to the 
new nation President George Washington warned, "Let there be no change by 
usurpation; for through this, in one r’nstance may be the instrument of good, it 
is the customary weapon by which free governments are destroyed". James 
Madison also noted, "I believe there are more instances of the abridgment of 
freedom of the people by gradual and silent encroachments of those in power,



Uiciii uy violent and suduun usurpations 32 . In a ^innientary
columnist Thomas Sowell wrote, "History shows many great nations and 
civilizations declining and falling, but we may be the first to destroy ourselves 
from within.". 33 ,

In 1982 Judge Robert T. Donnelly addressed the Missouri General 
Assembly. In his remarks he stated. "History tells us that the Framers (of the 
Constitution), in establishing a federal government, were influenced by the 
teachings of Locke, Rousseau, and others, and by the social concept they 
espoused. This concept would recognize a continuing right in the people to 
call their agents, even the United States Supreme Court, to account. It would 
assure that the people, and not an agency of government, will determine the 
direction of their lives. If, in fact, the United States Supreme Court is 
exercising powers witiiout the consent of the governed - the people - then the 
rights it purports to secure in their name are counterfeit - its benevolence a 
fraud." 34 .

Again let me pose the question. Where were our elected officials while 
all this was taking place? Where are they today? Do they even have an 
opinion? In May of 1992 I traveled to Washington and visited with a number 
of members of Congress, among them Congressman Henry Hyde (R-IL). In 
his office I discussed my concern; his response, "While I’m sympathetic to 
your concern, on this issue frankly Congress just doesn’t give a damn." Today 
we have a Congress that won’t balance the budget, a Congress in which many 
members were unable or unwilling to balance their own personal checkbooks 
until their irresponsible and culpable behavior was exposed and a Congress 
which has shown a willingness to turn over to an un-elected judiciary the 
most sacred of trusts, the authority to tax. So who is to rein in the judiciary if 
not the legislative branch of government? The people? Think again!

Today the American people are under the illusion that they are being 
constitutionally governed, without even understanding what that means. Sure, 
they and members of Congress will tell you that they have read the 
Constitution, but without knowledge of prior intent they will never understand 
its true meaning. "Government", writes colunv alter Williams, "is about 
coercion. Limiting government is the single most important instrument for 
guaranteeing liberty. We’re working on the third generation which has had 
little in the way of education about what our Constitution means and why it 
was written. Thus, they fall easy prey to charlatans, quacks and hustlers." 3 5 .

In 1982 Judge Donnelly attempted to persuade the General Assembly 
to petition Congress to rein in the federal judiciary. His admonishment to do 
so fell upon deaf ears; but as time passes we all see tilings in a different light.



In 1993 the Missouri Genera Asscmu) p»oaeu a resolution calling upon 
Congress to submit to the states an amendment to the Constitution which 
would curb the taxing powers of the judiciary. It reads, "Neither the 
Supreme Court nor any inferior court of the United States shall have the 
power to instruct or order a state or political subdivision thereof, or an 
official of such state or political subdivision, to levy or increase taxes." 
3 6 . Credit for the success in passing this resolution is due primarily to the 
tireless and persistent efforts of State Senator Walt Mueller (R-Kirkwood) 
and those of Representative Bill Skaggs (D-Kansas City ).

Gordon Crovitz, writing in The Wall Street Journal noted, "No 
legal principal carves illegitimate rulings in stone." 37 . If this be tme, as I 
believe it to be, then no unconstitutional ruling, opinion or declaration can be 
wrapped in robes of declared constitutional legitimacy and become the law of 
the land unless the misinformed, uninformed or those who know better do not 
act to stop it. inasmuch as Congress chooses to ignore the unconstitutional 
actions of the Court, I believe it is now up to the state legislatures to call the 
Supreme Court of The United States to account by calling for an amendment 
to the United States Constitution which will rein in the federal judiciary's 
usurpation of the taxing powers which belong to the people alone through 
their elected representatives.

In November of 1993 Senator Mueller asked me to chair a group we 
call The Madison Forum, in that capacity Senator Mueller. Representative 
Skaggs and I have contacted the majority and minority leaders in both the 
upper and lower chambers of every state legislature seeking support for 
passage in their state of a resolution identical to the one which was passed by 
the Missouri General Assembly in 1993. But the passing of this resolution in 
Missouri is just a first step on what will be a long and arduous journey. When 
the legislatures of thirty three additional states pass this resolution it will 
assume die form of a petition to Congress. Congress will then be forced to 
submit to the states for consideration an amendment to the United States 
Constitution which will curb the power to tax which the judiciary has 
assumed.

It has been said that Benjamin Franklin, coming out of the constitutional 
convention, was approached by a woman who asked him, "What kind of 
government have you given us?" His reply, "A Republic, madam, if you can 
keep it."

Senator Mueller, Representative Skaggs and I and others who feel as 
we do will continue to work to see that the federal judiciary and the Supreme



Court are brought to account tor then unconstitutional actions. It is our 
intention to insure that this government will remain the Republic to which 
Benjamin Franklin referred A Republic for which thousands have given their 
last great measure of personal sacrifice. A Republic m which the 
inseparable twins, liberty and freedom will not, like sand, slip through our 
fingers.

We intend to share with others these self evident truths which the 
founding fathers embraced knowing full well this is the only way to insure 
that this Republic will remain a government of the people, by the people and 
for the people. So help us God.

E N D

John R. Stoefiler - Chairman 
T h e  M adison Forum 
847 U .bonne  Parkw ay 
M anchester ,  M O  63021
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I have read your The Case For A Constitutional 
Amendment and congratulate you on a job well done. It 
is extremely well documented and very forceful. I wish 
you well.

As you know, you are taking on a daunting task in 
trying to educate the people in this matter. The Court, 
without any authority, has literally taken over a 
substantial portion of social policy in the nation. It has 
done this by telling the people that ”the Constitution 
requires it.” Felix Frankfurter wrote to President 
Franklin Roosevelt, ’’People have been taught to believe 
that when the Supreme Court speaks it is not they who 
speak but the Constitution, whereas, of course...it is they 
who speak and not the Constitution. And I verily believe 
that that is what the country needs most to understand.”

L e t t e r  to  J o h n  R .  S to c f l lc r  
F r o m  T h e  H o n o r a b le  R o b e r t  T .  D o n n e l ly  

C h ie f  J u s t i c e  o f  M is s o u r i  
1 9 7 3 -  1975 1981 - 1982
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A m endm ent to  the United S ta tes  C o n s ti tu t io n  (H JR  30)

R epresen ta t ive  AJ Vezey 
h o u s e  M ajority  Leader

F R O M : T am ara  B rand t  C ook
D irec to r * C 6 '

H JR  30 requests  the United S ta tes  C ongress  to  p ro p o se  an am en d m en t  to  the C ons ti tu tion  
to  prohibit federal courts from  ordering  states o r  political subdiv isions to  im pose o r  increase  
taxes. U nder Article V o f  the U.S. Constitu tion  C o n g ress  m ay p ro p o se  am endm ents .  
A dditionally ,  upon  application o f  the legislatures o f  tw o  thirds o f  the states, C o n g ress  is 
required to  call a convention for the purpose  u  considering  am endm en ts .  This  latter m eth o d  
h as  n ev e r  been  used and there is considerable  deba te  ab o u t  w h e th e r  a conven tion  m ay be 
limited to consideration o f  onJv a specific amendment o r  w hether,  having called a convention , 
any amendment may be considered. B ecause o f  this uncertain ty , I hav e  not in this reso lu tion  
included a request that a convention be called for the limited p u rp o se  o f  considering a  specific 
am en d m en t  relating to co u r t  o rd e red  taxation.
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