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CS FOR HOUSE JOINT RESOLUTION NO. 2(JUB)
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referredt

j Sooea(s): REPRESENTATIVES GREEN, Navare

| A RESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to
redistricting and to the length of a regular session, and establishing a unicameral
| legislature; and providing for an effective date for each amendment.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article Il sec. 1, Constitution of the State of Alaska, is amended to read:
SECTION 1 LEGISLATIVE POWER; MEMBERSHIP. The legislative power
of the State is vested in a legislature consisting of a senate [WITH A MEMBERSHIP
OF TWENTY AND A HOUSE OF REPRESENTATIVES] with a membership of
sixty [FORTY].
* Sec. 2. Atticle 11, sec. 2, Constitution of the State of Alaska, is amended to read:
SECTION 2. MEMBERS' QUALIFICATIONS. A senator [MEMBER OF
THE LEGISLATURE] shail be a qualified voter who has been a resident of Alaska
for at least three years and of the district from which elected for at least one year,
immediately preceding [HIS] filing for office. A senator shall be at least twenty-five
years of age [AND A REPRESENTATIVE AT LEAST TWENTY-ONE YEARS OF

AGE]
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* Sec. 3. Article H, sec. 3, Constitution of the State of Alaska, is amended to read:
SECTION 3. ELECTION AND TERMS. Senators [LEGISLATORS] shall
be elected at general elections. Their terms begin on the fourth Monday of the January
following election unless otherwise provided by law. The term of a senator
[REPRESENTATIVES] shall be (TWO YEARS, AND THE TERM OF SENATORS)]
four years except that a term that begins in a year the federal decennial census of
the United States is conducted is two years to accommodate redistricting and one- 1
half of the senators elected initially under the new redistricting plan serve two-
year terms. One-half of the senators shall be elected every two years except that all
senators shall he elected at the first election held under a new redistricting plan.
* Sec. 4. Article 11, sec. 7, Constitution of the State of Alaska, is amended to read:
SECTION 7. SALARY AND EXPENSES. Senators [LEGISLATORS] shall
receive annual salaries. They may receive a per diem allowance for expenses while in
session and are entitled to travel expenses going to and from sessions. The presiding
officer [PRESIDING OFFICERS] may receive additional compensation.
* Sec. 5. Atticle n, sec. 8, Constitution of the State of Alaska, is amended to read:
SECTION 8. REGULAR SESSIONS. The senate [LEGISLATURE] shall
convene in regular session each year on the fourth Monday in January, but the month
and day may be changed by la.v. The senate [LEGISLATURE] shall adjourn from
reqular session no later than ninety [ONE HUNDRED TWENTY] consecutive
calendar days from the date it convenes except that a regular session may be extended
once for up to ten consecutive calendar days. An extension of the regular session
requires the affirmative vote of at least two-thirds of the senate membership [OF
EACH HOUSE OF THE LEGISLATURE]. The senate [LEGISLATURE] shall adopt
as part of the [UNIFORM] rules of procedure deadlines for scheduling session work
not inconsistent with provisions controlling the length of the session.
* Sec. 6. Atticle II, see. 12, Constitution of the State of Alaska, is amended to read:
SECTION 12. RULES. The senate [HOUSES OF EACH LEGISLATURE]
shall adopt [UNIFORM] rules of procedure. The senate [EACH HOUSE] may choose
its officers and employees. The senate [EACH] is the judge of the election and
qualifications of its members and may expel a member with the concurrence of at
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least two-thirds of its members. The senate [EACH] shall keep ajournal of its
proceedings. A majority of the membership [OF EACH HOUSE] constitutes a quorum
to do business, but a smaller number may adjourn from day to day and may compel
attendance of absent members. The senate [LEGISLATURE] shall regulate lobbying.
Sec. 7. Article n, sec. 14, Constitution of the State of Alaska, is amended to read:
SECTION 14. PASSAGE OF BILLS. The senate [LEGISLATURE] shall
establish the procedure for enactment of bills into law. No bill may become law
unless it has passed three readings [IN EACH HOUSE] on three separate days, except
that any bill may be advanced from second to third reading on the same day by
concurrence of at least three-fourths of the membership [HOUSE CONSIDERING
IT]. No bill may become law without an affirmative vote of a majority of the senate
membership [OF EACH HOUSE]. The yeas and nays on final passage shall be
entered in the journal.
Sec. 8. Article n, sec. 15, Constitution of the State of Alaska, is amended to read:
SECTION 15. VETO. The governor may veto bills passed by the senate |
[LEGISLATURE]. The governor [HE] may, by veto, strike or reduce items in
appropriation bills. The governor [HE] shall retumn any vetoed bill, with a statement
of [HIS] objections, to the senate [HOUSE OF ORIGIN].
Sec. 9. Article I1, sec. 16, Constitution of the State of Alaska, is amended to read:
SECTION 16. ACTION UPON VETO. Upon receipt of a veto message
during a regular session [OF THE LEGISLATURE], the senate [LEGISLATURE]
shall meet immediately [IN JOINT SESSION] and reconsider passage of the vetoed
bill or item. Bills to raise revenue and appropriation bills or items, although vetoed,
become law by affirmative vote of at least three-fourths of the senate membership
[OF THE LEGISLATURE]. Other vetoed bills become law by affirmative vote of at
least two-thirds of the senate membership [OF THE LEGISLATURE]. Bills vetoed
after adjournment of the first reqular session ot the legislature shall be reconsidered
by the senate [LEGISLATURE SITTING AS ONE BODY] no later than the fifth day
of the next reqular or special session of that legislature. Bills vetoed after adjournment
of the second reqular session shall be reconsidered by the senate [LEGISLATURE
SITTING AS ONE BODY] no later than the fifth day of a special session of that
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legislature, if one is called. The vote on reconsideration of a vetoed hill shall be
entered |n [ON] the journal [JOURNALS] of the senate [BOTH HOUSES].
* Sec. 10. Article Il, sec. 18, Constitution of the State of Alaska, is amended to read:
SECTION 18, EFFECTIVE DATE. Laws passed hy the senate
A [LEGISLATURE] become effective ninety days after enactment. The senate
[LEGISLATURE] may, by concurrence of at least two-thirds of Us [THE] membership
[OF EACH HOUSE], provide for a ther effective date.
* Sec. 11. Atticle n, sec. 20, Constitution of the State of Alaska, is amended to read:
SECTION 20. IMPEACHMENT. All civil officers of the State are subject to

S~ o N

10 impeachment by the senate [LEGISLATURE]. Impeachment [SHALL ORIGINATE
11 IN THE SENATE AND] must be approved by at least a two-thirds vote of its
12 members. The resolution [MOTION] for impeachment shall list fully the basis for the
13 proceeding. Trial on impeachment shall be conducted by the senate [HOUSE OF
14 REPRESENTATIVES]. A supreme court justice designated by the court shall preside
15 at the trial.  Concurrence of at least two-thirds of the members of the senate |
16 [HOUSE] is required for ajudgment of impeachment. The judgment may not extend
17 beyond removal from office, but shall not prevent proceedings in the courts on the
18 same or related charges.

19 *Sec. 12. Article m, sec. 17, Constitution of the Jtate of Alaska, is amended to read:

20 SECTION 17. CONVENING SENATE [LEGISLATURE]. Whenever the
2 governor considers it in the public interest, the governor [HE] may convene the
22 senate [LEGISLATURE, EITHER HOUSE, OR THE TWO HOUSES] in [JOINT]
23 session.

24 *Sec. 13. Article 11, sec. 19, Constitution of the State of Alaska, is amended to read:
25 SECTION 19 MILITARY AUTHORITY.  The governor s
26 commander-in-chief of the armed forces of the State. The governor [HE] may call
21 out these forces to execute the laws, suppress or prevent insurrection or lawless
28 violence, or repel invasion. The governor, as provided by law, shall appoint all
29 general and flag officers of the armed forces of the State, subject to confirmation by
30 i at least a majority of the members of the senate [LEGISLATURE IN JOINT
31 SESSION]. The governor [HE] shall appoint and commission all other officers.
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* Sec. 14. Article HI, sec. 20, Constitution of the State of Alaska, is amended to read:

SECTION 20. MARTIAL LAW. The governor may proclaim martial law
when the public safety requires it in case of rebellion or actual or imminent invasion.
Martial law shall not continue for longer than twenty days without the approval of at
least a majority of the senate members [OF THE LEGISLATURE IN JOINT |
SESSION].

* Sec. 15. Atticle 111, sec. 23, Constitution of the State of Alaska, is amended to read:

SECTION 23. REORGANIZATION. The governor may make changes in the
organization of the executive branch or in the assignment of functions among its units *
which the governor [HE] considers necessary for efficient administration. Where
these changes require the force of law, they shall be set forth in executive orders. The
senate [LEGISLATURE] shall have sixty days of aregular session, or a full session
if of shorter duration, to disapprove these executive orders. Unless disapproved by
resolution concurred in by a majority of the members [IN JOINT SESSION], these
orders hecome effective at a date thereafter to be designated by the governor.

* Sec. 16. Article HI, sec. 25, Constitution of the State of Alaska, is amended to read:

SECTION 25. DEPARTMENT HEADS. The head of each principal
department shall be a single executive unless otherwise provided by law. The head
of each principal department [HE] shall be appointed by the governor, subject to
confirmation by at east a majority of the senate members [OF THE LEGISLATURE
IN JOINT SESSION], and shall serve at the pleasure of the governor, except as
otherwise provided in this article with respect to the lieutenant governor
[SECRETARY OF STATE]. The heads of all principal departments shall be citizens
of the United States.

* Sec. 17. Article 111, sec. 26, Constitution of the State of Alaska, is amended to read:

SECTION 26. BOARDS AND COMMISSIONS.  When a board or
commission is at the head of a principal department or a regulatory or quasi-ju licial !
agency, its members shall be appointed by the governor, subject to confirmation by at
least a majority of the senate members [OF THE LEGISLATURE IN JOINT
SESSION], and may be removed as provided by law. They shall be citizens of the
United States. The board or commission may appoint a principal executive officer
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when authorized by law, but the appointment shall be subject to the approval of the
governor.

* Sec. 18. Article IV, sec. 10, Constitution of the State of Alaska, is amended to read:

SECTION 10. COMMISSION ON JUDICIAL CONDUCT. The Commission
on Judicial Conduct shall consist of nine members, as follows: three persons who are
justices or judges of state courts, elected hy the justices and judges of state courts;
three members who have practiced law in this state for ten years, appointed by the *
governor from nominations made by the governing body of the organized bar and
subject to confirmation by at least a majority of the senate members [OF THE
LEGISLATURE IN JOINT SESSION]; and three persons who are not judges, retired |
judges, or members of the state bar, appointed by the governor and subject to
confirmation by at least a majority of the senate members [OF THE LEGISLATURE
IN JOINT SESSION]. In addition to being subject to impeachment under Section 12
of this article, ajustice orjudge may be disqualified from acting as such and may he
suspended, removed from office, retired, or censured by the supreme court upon the
recommendation of the commission. The powers and duties of the commission and

the bases for judicial disqualification shall be established by law. |

* Bce. 19, Article IV, sec. 15, Constitution of the State of Alaska, is amended to read:

SECTION 15. RULE-MAKING POWER. The supreme court shall make and
promulgate rules governing the administration of all courts. It shall make and
promulgate rules governing practice and procedure in civil and criminal cases in all
courts. These rules may be changed by the senate [LEGISLATURE] by at least
two-thirds vote of the members [ELECTED TO EACH HOUSE].

* Sec. 20. Article VI, sec. 1, Constitution of the State of Alaska, is amended to read:

SECTION L ELECTION DISTRICTS. one member [MEMBERS] of the
senate [HOUSE OF REPRESENTATIVES] shall be elected by the qualified voters of
each 0f sixty [THE RESPECTIVE] election districts. [UNTIL
REAPPORTIONMENT, ELECTION DISTRICTS AND THE NUMBER OF
REPRESENTATIVES TO BE ELECTED FROM EACH DISTRICT SHALL BE AS
SET FORTH IN SECTION 1OF ARTICLE XIV].

* Sec. 21. Avrticle VI, sec. 6, Constitution of the State of Alaska, is amended to read:
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SECTION 6. REDISTRICTING. The governor may onlv [FURTHER]
redistrict the senate immediately following the decennial census of the United
States by changing the size and area of election districts, subject to the limitations of
this article. Each new district so created shall be formed of contiguous and compact
territory containing as nearly as practicable a relatively integrated socio-economic area.
Each shall contain a population at least equal to the quotient obtained by dividing the
total civilian population by sixty [FORTY]. Consideration may be given to local
government boundaries. Drainage and other geographic features shall be used in
describing boundaries wherever possible. At the first election held under a new
redistricting plan thirty senate members shall be elected to two-vear terms and
thirty shall he elected to four-vear terms set bv the governor in the redistricting
plan.

Sec. 22. Atticle VI, sec. 8, Constitution of the State of Alaska is amended to read:

SECTION 8 REDISTRICTING [REAPPORTIONMENT] BOARD. The
governor shall appoint a redistricting [REAPPORTIONMENT] board to act in an
advisory capacity [TO HIM]. It shall consist of five members, none of whom may be
public employees or officials. At least one member each shall be appointed from the
Southeastern, Southcentral, Central, and Northwestern areas of the state [SENATE
DISTRICTS]. Appointments shall be made without regard to political affiliation.
Board members shall be compensated.

Sec. 23. Article VII, sec. 3, Constitution of the State of Alaska, is amended to read:

SECTION 3. BOARD OF REGENTS OF UNIVERSITY. The University of
Alaska shall be governed by a board of regents. The regents shall be appointed by the
governor, subject to confirmation by at least a majority of the senate members [OF
THE LEGISLATURE IN JOINT SESSION]. The board shall, in accordance with law,
formulate policy and appoint the president of the university. The president [HE] shall
be the executive officer of the board.

Sec. 24. Atticle IX, sec. 17(c), Constitution of the State of Alaska, is amended to read:

(c) An appropriation from the budget reserve fund may be made for any public
purpose upon affirmative vote of at least three-fourths of the senate members [OF
EACH HOUSE OF THE LEGISLATURE].
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* Sec. 25. Article X, sec. 12, Constitution of the State of Alaska, is amended to read:

SECTION 12. BOUNDARIES. A local boundary commission or board shall
be established by law in the executive branch of the state government. The
commission or board may consider any proposed local government boundary change.
|t may present proposed changes to the senate [LEGISLATURE] during the first ten
days of any regular session. The change shall become effective forty-five days after
presentation or at the end of the session, whichever is earlier, unless disapproved by
a resolution concurred in by at least a majority of the senate members [OF EACH
HOUSE]. The commission or board, subject to law, may establish procedures whereby
boundaries may be adjusted by local action.

* Sec. 26. Article X1II, sec. 1, Constitution of the State of Alaska, is amended to read:

SECTION 1 AMENDMENTS. Amendments to this constitution may be
proposed by at least a two-thirds vote [OF EACH HOUSE] of the senate membership
[LEGISLATURE]. The lieutenant governor shall prepare a ballot ftitle and
proposition summarizing each proposed amendment, and shall place them on the ballot
for the next general election. 1f a majority of the votes cast on the proposition favor
the amendment, it shall be adopted. Unless otherwise provided in the amendment, it
becomes effective thirty days after the certification of the election returns by the
lieutenant governor.

* Sec. 27. Article XV, Constitution of the State of Alaska, is amended by adding a new
section to read:

SECTION 29. TRANSITION TO UNICAMERAL LEGISLATURE. The
following provisions shall be followed in the transition from a bicameral to a
unicameral legislature provided for under the amendments approved by the voters in
1996:

(1) the senate shall first meet as a unicameral legislature during the
Twenty-First Alaska State Legislature and shall continue to meet as a unicameral
legislature thereafter;

(2) the term of a senate member elected or appointed to office before
the 1998 general election terminates on the convening of the First Session of the
Twenty-First Alaska State Legislature;

CSHJR 2(JUD) 8
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(3) notwithstanding the provision in Article VI, Section 6, Constitution
of the State of Alaska, that redistricting occur only after a decennial census, no later
than January 1, 1998, the governor shall redistrict the legislature in accordance with
all other provisions of Article VI, Constitution of the State of Alaska, to provide for
a unicameral legislature consisting of sixty members elected from sixty districts based
upon the total population of the State as determined by the most recent decennial
federal census;

(4) atthe 1998 general election, thirty members of the senate shall be
elected to four-year terms, and thirty members shall be elected to two-year terms, set
by the governor in the redistricting plan adopted under (3) of this section.

* Sec. 28. Article Il, sec. 10, article VI, secs. 2, 3, 4, 5, and 7, and article XIV,
Constitution of the State of Alaska, are repealed.
* Sec. 29. Section 27 of this resolution takes effect January 1, 1997.
* Sec. 30. Sections 1- 26 and sec. 28 of this resolution take effect January 1, 1998,
* Sec. 31. The amendments proposed by this resolution shall be placed hefore the voters
of the state at the next general election in conformity with art. X111, sec. L Constitution of the
State of Alaska, and the election laws of the state.

4 CSHJR 2(JUD)
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OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN
T0: HJR 2

Page 1, line 3, after "legislature";

Insert "and a senate salary commission"

Page 2, line 12, after "EXPENSES.":
Insert “(a)"

Page 2, after line 15;
Insert a new resolution section to read:
"* Sec. 5. Atticle n, sec. 7, Constitution of theState of Alaska,is amended byadding a
new subsection to read:

(b) Asenate  salary commission composedof five membersappointed by the
governor to four-year terms is established in the executive branch of State
government. A commission member may not be employed by the State while in
office. A commission member may not hold an elected State office while serving on
the commission and for one year thereafter. The commission may consider any
proposed change to the salaries, per diem, expense allowances, benefits, or other
compensation for senators. It may present proposed changes to the senate during the
first ten days of any regular session. A change may be disapproved within forty-five
days after it is presented by a resolution concurred in by at least a majority of the
senate members. Unless it is disapproved, the change takes effect at the beginning
of the next regular session."

Renumber the following resolution sections accordingly.

Page 9, line 12
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CSFOR HOUSE JOINT RESOLUTION NO. 2( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES GREEN, Navarre

A RESOLUTION
Proposing amendments to the Constitution of the State of Alaska relating to
redistricting and to the length of a regular session, and establishing a unicameral
legislature; and providing for an effective date for each amendment
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article I1. sec. I, Constitution of the State of Alaska, is amended to read:
SECTION 1 LEGISLATIVE POWER; MEMBERSHIP. The legislative power
of the State is vested in a legislature consisting of a senate [WITH A MEMBERSHIP OF
TWENTY AND A HOUSE OF REPRESENTATIVES] with a membership of sixty
[FORTY],
* Sec. 2. Atticle I1. sec. 2, Constitution of the State of Alaska, is amended to read:
SECTION 2. MEMBERS' QUALIFICATIONS. Asenator [MEMBER OF THE
LEGISLATURE] shall be a qualified voter who has been a resident of Alaska for at least
three years and of the district from which elected for at least one year, immediately
preceding [HIS] filing for office. A senator shall be at least twenty-five years of age
[AND A REPRESENTATIVE AT LEAST TWENTY-ONE YEARS OF AGE].
* Sec. 3. Avticle 11, sec. 3, Constitution of the State of Alaska, is amended to read:
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SECTION 3. ELECTION AND TERMS. Senators [LEGISLATORS] shall be
elected at general elections. Their terms begin on the fourth Monday of the January
following election unless otherwise provided by law. The term of a senator
[REPRESENTATIVES] shall be [TWO YEARS, AND THE TERM OF SENATORS,]
four years except that a term that begins in a vear the federal decennial census of the
United States is conducted is two years to accommodate redistricting and one-half
of the senators elected initially under the new redistricting plan serve two-year
terms. One-half of the senators shall be elected every two years except that all senators
shall be elected at the first election held under a new redistricting plan.

* Sec. 4. Article n, sec. 7, Constitution of the State of Alaska, is amended to read:

SECTION 7. SALARY AND EXPENSES. Senators [LEGISLATORS] shall
receive annual salaries. They may receive a per diem allowance for expenses while in
session and are entitled to travel expenses going to and from sessions. The presiding
officer [PRESIDING OFFICERS] may receive additional compensation.

* Sec. 5. Article Il, sec. 8, Constitution of the State of Alaska, is amended to read:

SECTION 8. REGULAR SESSIONS. The senate [LEGISLATURE] shall
convene in regular session each year on the fourth Monday in January, but the month and
day may be changed by law. The senate [LEGISLATURE] shall adjourn from regular
session no later than ninety [ONE HUNDRED TWENTY] consecutive calendar days
from the date it convenes except that a regular session may be extended once for up to
ten consecutive calendar days. An extension of the regular session requires the
affirmative vote of at least two-thirds of the senate membership [OF EACH HOUSE OF
THE LEGISLATURE]. The senate [LEGISLATURE] shall adopt as part of the
[UNIFORMY] rules of procedure deadlines for scheduling session work not inconsistent
with provisions controlling the length of the session.

* Sec. 6. Article. 11, sec. 12, Constitution of the State of Alaska, is amended to read:

SECTION 12. RULES. The senate [HOUSES OF EACH LEGISLATURE]
shall adopt [UNIFORM] rules of procedure. The senate [EACH HOUSE] may choose
its officers and employees. The senate [EACH] is the judge of the election and
qualifications of its members and may expel a member with the concurrence of at least

two-thirds of its members. The senate [EACH] shall keep ajoum.il of its proceedings.

CSHIR 2( ) 2
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1 A majority of the membership [OF EACH HOUSE] constitutes a quorum to do business,
2 but a smaller number may adjourn from day to day and may compel attendance of absent
3 members. The senate [ .EGISLATURE] shall regulate lobbying.

4 *Sec. 7. Article II, sec. 14, Constitution of the State of Alaska, is amended to read:

5 SECTION 14. PASSAGE OF BILLS. The senate [LEGISLATURE] shall
6 establish the procedure for enactment of bills into law. No bill may become law unless
7 it has passed three readings [IN EACH HOUSE] on three separate days, except that any
8 bill may be advanced from second to third reading on the same day by concurrence of at
9 least three-fourths of the membership [HOUSE CONSIDERING IT]. No hill may

10 become law without an affirmative vote of a majority of the senate membership [OF
11 EACH HOUSE]. The yeas and nays on final passage shall be entered in the journal.
12 *Sec. 8. Article Il, sec. 15, Constitution of the State of Alaska, is amended to read:
13 SECTION 15. VETO. The governor may veto hills passed by the senate
14 [LEGISLATURE]. The governor [HE] may, by veto, strike or reduce items in
15 appropriation bills. The governor [HE] shall return any vetoed bill, with a statement of
16 [HIS] objections, to the senate [HOUSE OF ORIGIN].
17 *Sec. 9. Atticle Il sec. 16, Constitution of the State of Alaska, is amended to read:
18 SECTION 16. ACTION UPON VETO. Upon receipt of a veto message during
19 aregular session [OF THE LEGISLATURE], the senate [LEGISLATURE] shall meet
20 immediately [IN JOINT SESSION] and reconsider passage of the vetoed bill or item.
21 Bills to raise revenue and appropriation hills or items, although vetoed, become law by
22 affirmative vote of at least three-fourths of the senate membership [OF THE
23 LEGISLATURE]. Other vetoed hills become law by affirmative vote of at least
24 two-thirds of the senate membership [OF THE LEGISLATURE]. Bills vetoed after
25 adjournment of the first reqular session of the legislature shall be reconsidered by the
26 senate [LEGISLATURE SITTING AS ONE BODY] no later than the fifth day of the
27 next reqular or special session of that legislature. Bills vetoed after adjournment of the
28 second regular session shall oe reconsidered by the senate [LEGISLATURE SITTING
29 AS ONE BODY] no later than the fifth day of a special session of that legislature, if one
30 is called. The vote on reconsideration of a vetoed hill shall be entered in [ON] the
31 journal [JOURNALS] of the senate [BOTH HOUSES).
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* Sec. 10. Article 11, sec. 18, Constitution of the State of Alaska, 1s amended to read:

SECTION 18  EFFECTIVE DATE. Laws passed by the senate
[LEGISLATURE] become effective ninety days after enactment. The senate
[LEGISLATURE] may, by concurrence of at least two-thirds of Us [THE] membership
[OF EACH HOUSE], provide for another effective date.

* Sec. 11. Article 11, sec. 20, Constitution of the State of Alaska, is amended to read:

SECTION 20. IMPEACHMENT. All civil officers of the State are subject to
impeachment by the senate [LEGISLATURE]. Impeachment [SHALL ORIGINATE
IN THE SENATE AND] must be approved by at least a two-thirds vote of its members.
The resolution [MOTION] for impeachment shall list fully the basis for the proceeding.
Trial on impeachment shall be conducted by the senate [HOUSE OF
REPRESENTATIVES]. A supreme court justice designated by the court shall presice
at the trial. Concurrence of at least two-thirds of the members of the senate [HOUSE]
is required for ajudgment of impeachment. The judgment may not extend beyond
removal from office, but shall not prevent proceedings in the courts on die same or
related charges.

* Sec. 12. Article ED, sec. 17, Constitution of the State of Aaska, is amended to read:

SECTION 17. CONVENING SENATE [LEGISLATURE], Whenever the
governor considers it in the public interest, the governor [HE] may convene the senate
[LEGISLATURE. EITHER HOUSE. OR THE TWO HOUSES] in [JOINT] session.

* Sec. 13. Article I11. sec. 19, Constitution of the State of Aaska, is amended to read:

SECTION 19. MILITARY AUTHORITY. The governor is commander-in-chief
of the armed forces of the State. The governor [HE] may call out these forces to execute
the laws, suppress or prevent insurrection or lawless violence, or repel invasion. The
governor, as provided by law, shall appoint all general and flag officers of the armed
forces of the State, subject to confirmation by at least a majority of the members of the
senate [LEGISLATURE IN JOINT SESSION]. The mn rnor [HE] shall appoint and
commission all other officers.

* Sec. 14. Aticle 11, sec. 20. Constitution of the State of Alaska, is amended to read:

SECTION 20. MARTIAL LAW. The governor may proclaim martial law when
the public safety requires it in case of rebellion or actual or imminent invasion. Martial
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| law shall not continue for longer than twenty days without the approval of at least a
2 majority of the senate members [OF THE LEGISLATURE IN JOINT SESSION].
3 *Sec. 15. Article ID, sec. 23, Constitution of the State of Alaska, is amended to read:
4 SECTION 23. REORGANIZATION. The governor may make changes in the
5 organization of the executive branch or in the assignment of functions among its units
6 which the governor [HE] considers necessary for efficient administration. Where these
! changes require the force of law, they shall be set forth in executive orders. The senate
8 [LEGISLATURE] shall have sixty days of a regular session, or a full session if of shorter
9 duration, to disapprove these executive orders. Unless disapproved by resolution
10 concurred in by amajority of the members [IN JOINT SESSION], these orders hecome
11 effective at a date thereafter to be designated by die governor.
12 *Sec. 16. Article 11, sec. 25, Constitution of the State of Alaska, is amended to read:
13 SECTION 25. DEPARTMENT HEADS. The head of each principal department
14 shall be a single executive unless otherwise provided by lav/. The head of each
15 principal department [HE] shall be appointed by the governor, subject to confirmation
16 by at least a majority of the senate members [OF THE LEGISLATURE IN JOINT
17 SESSION], and shall serve at the pleasure of the governor, except as otherwise provided
18 in this article with respect to the lieutenant governor [SECRETARY OF STATE]. The
19 heads of all principal departments shall be citizens of the United States.
20 *Sec. 17. Article I, sec. 26, Constitution of the State of Alaska, is amended to read:
2 SECTION 26. BO.ARDS AND COMMISSIONS. When a hoard or commission
22 is at the head of a principal department or a regulatory or quasi-judicial agency, its
23 members shall be appointed by the governor, subject to confirmation by at least a
24 majority of the senate members [OF THE LEGISLATURE IN JOINT SESSION], and
2 may be removed as provided by law. They shall be citizens of the United States. The
20 board or commission may appoint a principal executive officer when authorized by law,
2 but the appointment shall be subject to the approval of the governor.
28 =Sec. 18. Article IV, sec. 10. Constitution of the State of Alaska, is amended to read:
29 SECTION 10. COMMISSION ON JUDICIAL CONDUCT. The Commission

on Judicial Conduct shall consist of nine members, as follows: three persons who are
justices or judges of state courts, elected by thejustices and judges of state courts; three
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members who have practiced law in this stale for ten years, appointed by the governor
from nominations made by the governing body of the organized bar and subject to
confirmation hy at least a majority of the senate members [OF THE LEGISLATURE
IN JOINT SESSION]; and three persons who are not judges, retired judges, or members
of the state bar, appointed by the governor and subject to confirmation by at least a
majority of die senate members [OF THE LEGISLATURE IN JOINT SESSION]. In
addition to being subject to impeachment under Section 12 of this article, ajusdee or
judge may be disqualified from acdng as such and may be suspended, removed from
office, retired, or censured by the supreme court upon the recommendauon of the
commission. The powers and dudes of die commission and the bases for judicial
disqualificauon shall be established by law.

* Sec. 19. Article IV, sec. 15, Consutudon of the State of Alaska, is amended to read:

SECTION 15. RULE-MAKING POWER. The supreme court shall make and
promulgate rules governing the administradon of all courts. It shall make and promulgate
rules governing pracuce and procedure in civil and criminal cases in all courts. These
rules may be changed by the senate LEGISLATURE] by at least two-thirds vote of the
members [ELECTED TO EACH HOUSE].

* Sec. 20. Article VI, sec. 1, Consdtudor of die State of Alaska, is amended to read:

SECTION 1 ELECTION DISTRICTS. Onejnember [MEMBERS] of the
senate [HOUSE OF REPRESENTATIVES] shall be elected by the qualified voters of
each of sixtv [THE RESPECTIVE] elecdon districts. [UNTIL REAPPORTIONMENT.
ELECTION DISTRICTS AND THE NUMBER OF REPRESENTATIVES TO BE
ELECTED FROM EACH DISTRICT SHALL BE AS SET FORTH IN SECTION 10F
ARTICLE XIV].

* Sec. 21. Article VI, sec. 6, Consutudon of the State of Alaska, is amended to read:

SECTION 6. REDISTRICTING. The governor may only [FURTHER]
redistrict the senate immediately following the decennial census of the United States
by changing die size and area of elecdon districts, subject tc the limitauons of this article,
Each new district so created shall be formed of conuguous and compact territory
containing as nearly as pracucable a relatively integrated socio-economic area. Each
shall contain a populauon at least equal to die quouent obtained by dividing the total
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civilian population by sixty [FORTY]. Consideration may be given to local government
boundaries. Drainage and other geographic features shall be used in describing
boundaries wherever possible. At the first election held under a new redistricting
plan thirty senate members shall be elected to two-year terms and thirty shall be
elected to four-vear terms set bv the governor in the redistricting plan.
* Sec. 22. Article VI, sec. 8, Constitution of the State of Alaska is amended to read:
SECTION 8 REDISTRICTING [REAPPORTIONMENT] BOARD. The
governor shall appoint a redistricting [REAPPORTIONMENT] board to act in an
advisory capacity [TO HIM]. It shall consist of five members, none of whom may be
public employees or officials. At least one member each shall be appointed from the
Southeastern, Southcentral, Central, and Northwestern areaj of the state [SENATE
DISTRICTS]. Appointments shall be made without regard to political affiliation. Board
members shall be compensated.
* Sec. 23. Article VII, sec. 3, Constitution of the State of Alaska, is amended to read:
SECTION 3. BOARD OF REGENTS OF UNIVERSITY. The University of
Alaska shall be governed by a board of regents. The regents shall be appointed by the
governor, subject to confirmation by at least a majority of the senate members [OF THE
LEGISLATURE EN JOINT SESSION]. The hoard shall, in accordance with law,
formulate policy and appoint the president of the university. The president [HE] shall
be the executive officer of the hoard.,
* Sec. 24. Atticle IX, sec. 17(c), Constitution of the State of Alaska, is amended to read:
(c) An appropriation from the budget reserve f. nd may be made for any public
purpose upon affirmative vote of at least three-fourths of the senate members [OF
EACH HOUSE OF THE LEGISLATURE].
* Sec. 25. Atticle X, sec. 12, Constitution of the State of Alaska, is amended to read:
SECTION 12. BOUNDARIES. A local boundary commission or hoard shall be
established by law in the executive branch of the state government. The commission or
board may consider any proposed local government boundary change. It may present
proposed changes to the senate [LEGISLATURE] during the first ten days of any reqular
session. The change shall become effective forty-five days after presentation or at the
end of the session, whichever is earlier, unless disapproved by a resolution concurred in
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by at least a majority of the senate members [OF EACH HOUSE]. The commission
or board, subject to law, may establish procedures whereby boundaries may be adjusted
by local action.

* Sec. 26. Article XEU, sec. 1, Constitution of the State of Alaska, is amended to read:

SECTION 1L AMENDMENTS. Amendments to this constitution may be
proposed by at least a two-thirds vote [OF EACH HOUSE] of the senate membership
[LEGISLATURE]. The lieutenant governor shall prepare a ballot title and proposition
summarizing each proposed amendment, and shall place them on the ballot for the next
general election. |f amajority of the votes cast on the proposition favor the amendment,
it shall be adopted. Unless otherwise provided in the amendment, it becomes effective
thirty days after the certification of the election retumns by the lieutenant governor.

* Sec. 27. Atticle XV, Constitution of the State of Alaska, is amended |j ?dding a new section
to read:

SECTION 29. TRANSITION TO UNICAMERAL LEGISLATURE. The
following provisions shall be followed in the transition from a bicameral to a unicameral
legislature provided for under the amendments approved by the voters in 1996:

(1) the senate shall first meet as a unicameral legislature during the
Twenty-First Alaska State Legislature and shall continue to meet as a unicameral
legislature thereafter,

(2) the term of a senate member elected or appointed to office before the
1995 general election terminates on the convening of the First Session of the Twenty-
First Alaska State Legislature;

(3) notwithstanding the provision in Article VI, Section 6, Constitution
of the State of Alaska, that redistricting occur only after a decennial census, no later than
January 1, 1995, the governor shall redistrict the legislature in accordance with all other
provisions of Article VI, Constitution of the State of Alaska, to provide for a unicameral
legislature consisting of sixty members elected from sixty districts based upon the total
population of the Slate as determined by the most recent decennial federal census;

(4) at the 1995 general election, thirty members of the senate shall be
elected to four-year terms, and thirty members shall be elected to two-year terms, set by
the governor in the redistricting plan adopted under (3) of this section.

CSHIR( ) 8
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* Sec. 28. Article Il, sec. 10, article VI, secs. 2, 3, 4, 5, and 7, and article XTV, Constitution
of the State of Alaska, are repealed.

* Sec. 29. Section 27 of this resolution takes effect January 1,197,
* Sec. 30. Sections 1- 26 and sec. 2s of this resolution take effect January 1, 1998,

* Sec. 31. The amendments proposed by this resolution shall be placed before the voters of

the state at the next general election in conformity with art. X111, sec. 1, Constitution of the State
of Alaska, and the election laws of the state.

-9- CSHIR 2( )



Division of Elections

OFFK i or THE GOVERNOR PO. Box 110017

Juneau. Alaska 99811-0017
PHONE (907) 465-1611

Memo
To: Representative Joe Green
From: David G Koivumemi lval-

Actmg Director of Election”/™
SUbjeCt. HJR 2 Unicameral Legislature

Date: May 4, 1995

The Division of Elections is not taking a position on the subject matter of HIR 2
at tms time, but we are concerned with it as currently written. | spoke to Jeff
Logan of your office and he assures me that our concerns will be reviewed
during the interim.

As the resolution is drafted, it requires reappomonment (or redistricting; of the
state into 60 senate seats by January 1. 1997 .section 27) Work on the
redistricting would have to begin January 1 1996 (section 29) The
constitutional amendments creating the unicameral legislature will not appear on
the ballot until November 1596 All of the work to redistrict the state would have
to take place before the election was he'd to authorize the change It would
have to be completed within a month of tne passage of the amendments If the
amendments failed atremendous amount of work and money would have been
spent for no reason

We suggest that section 29 be changed to provide that the implementation
section of the resolution take effect Jaluary 1, 1997 and the redistricting n
section 27 be completed no later than January 1, 1998,
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CS FOR HOUSE JOINT RESOLUTION NO. 5(UD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES THERRIAULT, Rokeberg, Porter, Green, Bunde

A RESOLUTION
Proposing amendments to the Constitution of the State of Alaska relating to terms of

legislators.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article n, sec. 3, Constitution of the State of Alaska, is amended to read:
SECTION 3. ELECTION AND TERMS, (a) Legislators shall be elected at
general elections. Their terms begin on the fourth Monday of the January following
election unless otherwise provided by law. The term of representatives shall be two years,
and the term of senators, four years. One-half of the senators shall be elected every two
years. A person may not serve consecutively during more than twelve regular sessions
in theiegislature. Thereafter, the person may not again serve in the legislature as a
result of. election or appQintment.tO-filLmacancy.until-aLleasLLWQ consecutive-full
reqular_sessions have elapsed during which the person has not served.
* Sec. 2. Article n, sec. 3, Constitution of the State of Alaska, is amended by adding new
subsections to read:
(b) For purposes of applying the tenure limit under (a) of this section, periods
served in the legislature during the interim between sessions or during special sessions

CSHIR 5(JUD)
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shall not be considered. Unless a member of one house resigns and is appointed to office
in the other house, periods served in the legislature as a result of appointment to fill a
vacancy shall not be considered for purposes of determining whether the tenure limit has
been reached.

(c) Notwithstanding (a) of this section, a person may complete a four-year senate
term to which elected if the person has served consecutively during no more than ten
reqular sessions in the legislature immediately before the beginning of the senate term.

* Sec. 3. Atticle XV, Constitution of the State of Alaska, is amended by adding a new section
to read:

SECTION 29. APPLICATION OF 1996 TENURE LIMIT AMENDMENT.
Regular sessions served in the legislature before the convening of the First Regular Session
of the Twentieth Alaska State Legislature shall not be considered for purposes of applying
the tenure limit added by the 1996 amendment to Section 3 of Article n.

* Sec. 4. The amendments proposed by this resolution shall be placed before the voters of the
state at the next general election in conformity with art. Xm, sec. 1, Constitution of the State of
Alaska, and the election laws of the state.

CSUIR 5(JID) 2-



|/

WORK DRAFT , " WORK DRAFT WORK DRAFT
\ 9-LS0226VK/
Cook

2/9/93

cs FOR HOUSE JOINT RESOLUTION NO.5(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES THERRIAULT, Rokeberg, Porter, Green, Bunde

A RESOLUTION

Proposing amendments to the Constitution of the State of Alaska relating to terms of

legislators.
BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. Article 11, sec. 3, Constitution of the State of Alaska, is amended to read:
SECTION 3. ELECTION AND TERMS. la) Legislators shall be elected at
general elections. Their terms begin on the fourth Monday of the January following
election unless otherwise provided by law. The term of representatives shall be two years,
and the term of senators, four years. On/s;thxalf pf the senators shall be elected every two
years. A™person.mav not serve consecutivefy more than ty/elve full regular sessions
inihe_legislature. AThereafter. the person mav not again serve in the legislature as a
result of election or appointment toJlll a vacancy until at least two consecutive full
reqular-sessions- have elapsed duringjwhich the person has not served.
* Sec. 2, Atticle 11, sec. 3, Constitution of the State of Alaska, is amended by adding new
subsections to read:
(b) For purposes of applying the tenure limit under (a) of this section, t eriods
served in the legislature during the interim between sessions or during special sessions

1 CSHIR 5(UD)
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shall nofbe consideredT|"enods served in the legislature as a result of appointment to fill
a vacancy shall not be consicered for purposes of determining whether the tenure limit has I
been reached.
(c) Notwithstanding (a) of this section, a person may complete a four-year senate
. . St't et H<f n
term to which elected if the person has served consecutweﬁy"no more than ten foz reqular
sessions in the legislature immediately before the beginning of the senate term.
*Sec. 3. Article XV, Constitution of the State of Alaska, is amended by adding a new section
to read:
SECTION 29. APPLICATION OF 1996 TENURE LIMIT AMENDMENT.
Regular sessions served in the legislature before the convening of the First Regular Session
of the Twentieth Alaska State Legislature shall not be considered for purposes of applying
the tenure limit added by the 1996 amendment to Section 3 of Article H
*Sec. 4. The amendments proposed by this resolution shall be placed before the voters of the
Il state at the next general election in conformity wiih art XHI, sec. i, Constitution of the State of

Alaska, and the election laws of the state.
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A . .MEJIP-MENT

OFFERED IN THE HOUSE
TO: CSHIR 5(STA)

Page 1, line 9:
After "consecutively
Insert "during”
Delete "M "

Page 2, line 2.
Delete "Periods"
Insert "Unless a member of one house resigns and is appointed to office in the other

house, periods"
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JMasha "tatc "Gegislame iina =

REPRESENTATIVE

GENE THERRIAULT g 1 Ty o A
Mailmcj Addross ugngogaoul._ll%sz :
119N Cushman. Suito 101 : (907)465-4 797
Fairbanks. Alaska 99701 kr] Fax (907) 465-3884
(907) 488-0862 QTT-*
Fax (907) 488-4271 House District 33

Anuse (8f “Rcprascntatifacs

CS HJR 5 (STA) ProPosing amendments to the Constitution of the
State of Alaska relating to terms of legislators

SPONSOR: Rep. Gene Therriault
SPONSOR STATEMENT:

CS. HJR 5 (STA) proposes to limit terms b Ilmltlnq the number of re?ular
legislative sessions a person may serve. The resolution Froposes that a
person may not serve consecutively more than twelve full regular
sessions i the legislature. A person may not again serve in the _
legislature as a result of election or appointment to fill a vacancy until at
least two consecutive regular sessions have elapsed. Also, for the
puri)oses of tabulating the number of sessions served, special sessions
shall not be counted nor shall time served as the result of appointment to

fill a vacancy.

Alaskan voters have. recentI_Y demonstrated their overwhelming desire for
congressional term limits with 1994s ballot measure 4, passing with
over 62% of the votes. Alaskans have also expressed their support for
term limits on the municipal level with many communities adopting some
form of term limits for local elected officials. HJR 5 wil now give
voters the chance to change the state constitution and limit terms of
state legislators.

Term limits are a positive legislative reform, Tguarante_el_ng a flow of new
legislators with new ideas. The popularltyro term limitS demonstrates

that career politicians are not desirable. - “Term limits will also level the
playing field for challengers facing long-time incumbents whose power is
oftentimes derived primarily from seniority.

PIa_cin? a constitutional amendment limiting the terms of state
legislators on the ballot is a measure that Is long overdue.
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CS HJR 5 (STA) ProPosing amendments to the Constitution of the

SPONSOR

Sta
Rep. Gene Therriault

e of Alaska relating to terms of legislators

Sectional Analysis:

Section 1

Section 2:

Section 3;

Section 4:

Amends Article 1I, section 3, Constitution of the State of
Alaska limiting a person from serving consecutivel

more than twelve full regular sessions in the legislature.
A person may not again serve in the legislature as a
result of election or appointment until “at least two
consecutive full regular sessions have elapsed.

Exempts periods served. during the interim, between
sessions or during special sessions from ,bem%
considered when calculating the term limit.  Also,
periods served as a result “of appointment to fill a
vacancy shall not be considered when determining
whether the tenure limit has been reached.

Exempts regular sessions served in the legislature
before the start of the Twentieth Legislature from being
considered when calculating whether tenure limit has
been reached.

Places the proposed amendments on the ballot at the next
general election.
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MEMORANDUM
TO: Representative Jeannette James, Ch
House State Affairs Committee R
FROM:  Representative Gene Therriaultv/A?//s
DATE:  January 25, 1995
SUBJECT: Scheduling of HIR 5
bbb- raBamaaagnmnmymaBg- ammgattsaexsaesaeaawa— mnanch- ii P- aam Fmm
| respectfully request House Iut|0n5 ‘Proposing amendments t
Constitutio yott e State of A f a re ting to terms&leglglato e sche 3uted fora
hearing In the House State Affairs Committee.
Attached uvv|II find a ‘blank' CS (work LSOZ 24 95) th
m|tt| g lYﬁE{r gonaldetat C?n as a Jﬁ g) e State Al alrs omm| ee ubstltute
er re 1decide terms |m|ted In ﬁalau nto rﬁgél SessIons
op osed 0 calendar years as H rlﬁ1 ropos F raft pro oseﬁ
t af erson may not sérve consecutlve ore tﬁ) ve ful reeg Fr ses[s In the
ﬁson ma not |nt slature as a result ction or

sa ure J)
P vacanc east two cons%%:utwe e uTar Sessions have
P} o'n A] (F)r ur ses fa tte tenure limt, the draft e ﬁi ggnods served in

the Ie |slature
result of appointment to fill a vacancy.

Attachments include;
gro osed work draft
g nsor state ent
ctional SIS
4 DIVISIOn O E ctions' fiscal note

| appreciate your consideration of my request,

* J>
attachments (4) rv
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Work Draft  9-LS0226\F 1/24/95

CSHJR5( )  Proposing amendments to the Constitution of the State
of Alaska relating to terms of legislators

SPONSOR;  Rep. Gene Therriault
SPONSOR STATEMENT:

The 'blank" CS (work draft #9-LS0226\Ff 1/24/95) proposes to limit
terms in relation to reqular sessions as opposed to calendar years of HIR
5 as originally prefiled. The work draft proposes that a person may not
serve consecutively more than twelve full regular sessions in the
legislature. A perSon may not again serve in_the legislature as a result of
election or appointment to fill a vacancy until at least two consecutive
reqular sessions have elapsed. Also, for the Rur[noses of tabulating the
number of sessions served, special sessions shall not be counted nor shall
time served as the result of appointment to fill a vacancy.

Alaskan voters have recent[¥ demonstrated their overwhelming desire for
congressional term limits with 1994's ballot measure 4, passing with
over 62% of the votes. Alaskans have also expressed their support for
term limits on the municipal level with many communities adopting some
form of term limits for local elected officials, HJR 5 will now give
voters the chance to change the state constitution and limit terms of
state legislators.

Term limits are a positive legislative reform, Tguarante_el_ng a flow of new
legislators with new ideas. The popularity of term limitS demonstrates

that career politicians are not desirable. “Term limits will also level the
playing field for challengers facing long-time incumbents whose power is
oftentimes derived primarily from seniority.

Plapin? a constitutional amendment limiting the terms of state
legislators on the ballot is a measure that is long overdue.

FLACK + C*A*A'JIKA + OENA .AkSS « POX =+ 5'FEIE CREEK 'C.IMCpE « 'I"EESE .VE5' + fVVO AtVExs



Work Draft  9-LS0226\F 1/24/95
CSHIR5() Proposing amendments to the Constitution of the

SPONSOR:

Sta
Rep. Gene Therriault

e of Alaska relating to terms of legislators

Sectional Analysis:

Section 1

Section 2:

Section 3:

Section 4:

Amends Article II, section 3, Constitution of the State of
Alaska limiting a person from serving consecutivel

more than twelve full regular sessions in the legislature.
A person may not again serve in the legislature as a
result of election or appointment until ‘at least two
consecutive full regular sessions have elapsed.

Exempts periods served during the interim, between
sessions or during special sessions from _bem%
considered when “calculating the term limit. ~ Also,
periods served as a result of appointment to fill a
vacancy shall not be considered when determining
whether the tenure limit has been reached.

Exempts regular sessions served in the legislature
before the Start of the Twentieth Legislature from being
considered when calculating whether tenure limit has
been reached.

Places the proposed amendments on the ballot at the next
general election.
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Requesting the Governor tofile suit against the U.S.
and others over POW/MIA's from Alaska

_There Is_continuing controversy concerning the presence of
American servicemen, who were listed as Prisoners of War or
Missing in Action and may be being held against their will in the
(S:outlr)]egst) Asian nations of Vietnam, Laos, and Kampuchea (formerly

ambodia).

~The United States government has stated that all of our
Prisoners of War have been returned from Vietnam. A top secret
Vietnamese report, dated 1972, by General Tran Von Kwang, Deputy
Chief of Staff for the North Vietnamese Army, reported that in
September of 1972 Hanoi held 1.205 American prisoners. Only 591
American Prisoners of War have been released under the 1973 Peace

Settlement. o _ _
There are two missing and unaccounted for servicemen in

Southeast Asia from Alaska. _ _
| request that the Alaska State Leﬂlslature hereby require the
Governor of the state of Alaska, on behalf of the peoplé of this
state, to file in the United States Supreme Court a cause of action
agaist the government of the United States. Defendents in this suit
would include the Department of Defense and the intelligence
agencies, the ambassadors or other public ministers and™ consuls of
the governments of Vietnam, Laos, Kampuchea, Russia, and China,
alleging violation of civil rights of the people of Alaska. Especially,
alleging the violation of the right to life, liberty and the pursuit
happiness of the following named citizens of the State of Alaska,



Thomas E. Anderson, U.S.M.C. Spenard and Howard M.
Koslosky U.S.N. Anchorage.
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HIR 9 requests the governor to file suit in the United States Suprerme Court against the United States
governent alleging violations of the avil rights of Anrericans listed as prisoners of war or missing in action in
Southeast Asia. The resolution further requests that the suit demand that the Departrment of Defense, the
intelligence agencies, and the governments of Vietnam Laos, Kampuchea, Russia, North Korea, and China be
ordered to tum over dl documents concering Arericars listed as POWs or MIAs as a result of the Vietnam
War. It is a purpose of the resolution that the lawsuit is not intended to solicit a ruling or an gpinion definitively
declaring the POAMMIA issue noat, but rather that it is intended to mandate that the fate or location of dl
Arrericans listed as POWs or MIAs be determined as missing beyond a reasonable doubt and on an individuel
basis. The resolution also requests that other states to join in the suit.

The Department of Law has no comment to offer concerning the nrerits of the resolution. However, we
do note that if the intent of the resolution is carried out it will be necessary to hire outside counsel skilled In
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STATE OF ALASKA BILLNO. HIR9
1995 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

U.S. Supreme Court proceedings. Qutside counsel would be needed to advise the state concerning preparation
of the suit, requirements of federal and intermational jurisdiction, to provide liaison with the National Association
of Attorneys General and the other states, and to represent the state informral proceedings before the USS.
Suprene Court. At this early juncture we cannot detenmine what costs might be required. Ve caution,
however, that the U.S. Supreme Court costs could eventually reach $50,000 or nore

Page 2 of 2
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February 1,1995

Reference: House Joint Resolution No. 9

| ar. suomitti.ng

toe encloses documents as testimony in support of passage of

House Joint Resolution NO. 9.

I am a Vietnam veteran

is a disturbing

thousands of veterans in Alaska. My one primary goal

repatriate any

Please take the

situation at the nat.onal level, every day is becoming all

I have other supporting documents and video tapes that

you if you wisn.

and have been very involved in the PCW/MIA issue. This
and emotional 1issue for me as | am sure it is for the other
is to verfify and help

.American servicemen held against their will cry a foreign power.

read rr.ese documents. With the current political

time to
the more crucial.

I can make available to

uack Hetherton, Jr.
P.0. 3o0x 2576

Solaotna, Alaska 99063
(907) 262-5455



EXCERPTS FROM:

United States Senate
An Examination of U.S. Policy Toward PCW/MIAs

By the U.S. Senate Contri.ttee on Foreign Relations Fecuolican Staff
Thursday, May 23, 1991

(Part 1; THE AEF AND WORLD WAR 1):

August 20, 1921 , a formal agreement between the Sov.et Union and the United
States, the "Riga Agreement,"” was concluded...Among me conditions for U.S. aid
to the Soviets was....The United States expected me vrepatriation of
approximately 20 U.S. citizens; out, in fact, mere "an 100 Americans were
repatriated as a result of tnis agreement.

As Heroert Hoover wrote in his autobiography: The trov.sion for release of
American prisoners was suggested by Secretary Hughes, wno informed me that the
Department knew that mere were about 20 of mem. Mere than a hundred American
prisoners in Russian dungeons were released or, Sept 1, (1921).

Even so, reports continued to be received by me Department of State that more
Americans were still held in Russia. The discreoancy between the official
information in the hands of the U.S. government..23 .Americans held, and the
actual number of more than one hundred released..gave tne U.S. Government 1its
first taste of negotiating for Americans held aga.-.st meir will by Communists.

(World War 11):

Wbric War Il was a great military victory for me United States Armed Forces.
In both the European and the Pacific tneaters, me enemy unconditionally
surrendered. However, despite the total victory m Europe by Allied forces,

thousands and thousands of U.S. soldiers..pernaps as many as 20,000..were never
repatriated from prisoner of war (PCW) camps, pr.sens and forced labor and
concentration camps.

The daughter of one U.S. Army officer..Major W.rt Thompson..was never told that
in 1955 a German PCW repatriated from the Scv.e: concentration camp systenm
reported to the United States Government that while me was in prison, he met her

father. The German repatriate toic American c:":.c.als mat Thompson told him
that he had been imprisoned at Budenskava nr.scr. near Moscow, and also in the
Tavshet laoor camp after “World War [1I. Net only was Thompson"s daughter

"overwhelmed" when when she found out early _n 19°) mat this information
existed, but she wondered how her family could nave oeen coin by the United
States government in 1944 that Thompson had oeen <.lled 1in action, body not
recovered.



(Korean War):
Unlike the result _n WbrlJ War 11, Allied farces m d not achieve a mviltary

v .story in Korea. The Korean War ended at the negotiating table hetv/een
Communist North Korean representatives and United Nations representatives.

V.ich regard to PCW repatr.ation, the North Koreans initially demanded an
"all-for-ail"” prisoner exchange. The United States was reluctant to agree to
tr.. s formula based on its World War Il experience with the Yalta agreement and
mandatory repatriation, Knowing that thousands of those forced to return to the
Soviet Union were either snot or interned in salave labor camps, wnere most of
mem died. After two long years cf negotiations, t.oe ltorth Koreans agreed to
me principle of voluntary or "non-forcible" repatriation." This agrement
stated that each side would release cnly those prisoners wno wished to return to
m.etr respective countries.

Iteration BIG SWITCH was the name given to the largest anc final exchange of
cr.aoners between the North Koreans and the U.N. forces, which occured over a
cne-month period from August 5, 1953 to September 6, 1953. Chinese and Norm
Korean PCWs werre returned to North Korea, and U.S. and other U.N. troops were
returned to South Korea. Approximately 14,200 Communist Chinese FCWs elected
Republic of China; while 21 American PCWs elected

net to return to the Peoples
.and likely went to China. These 21 Americans

to stay with the Communist forces,
are defectors and ODviousiy are not considered as repatriated U.S. PCWs.
However, U.S. government documents state that the U.S. government knew that
nearly one thousand U.S. PCWs..and an undetermined number of seme 8,006U.S.
MIAs. .were still held captive after Coeration 3IG SWITCH and were not
repatriated at the end of the Korean War. These U.S. PCWs were never
repatriated. Three days after the start of operation 3I1G SWITCH, the New York
Times reported that Gen. James A. Van Fleet, retired commander of the United
States Eigth Army 1in Korea, estimated tonight that a large percentage of the
S.UO0 American soldiers listed as missing 1in Korea were still alive.

A report bv ;the U.N. Combined Command for Peconnaissance Activity, Korea, five
days into operation BIG SWITCH, stated: "Figures shew that the total numoer of
MIAs, plus known capt_ves, less tnose to be repatriated, leaves a balance of

9,000 unaccounted for."

(Vietnam War)
The war widely known as the Vietnam War was the second war fought by the

Communist forces in Vietnam and in Southeast Asia. The Vietnamese forces- after
detesting the French, fougnt the Second Indochina war against the United States
ate the U.S.-backed forces. In the final analysis, r.cwever, this war was a

pci.tical and moral defeat for the United States.

As a result, the United States was forced at the Paris Peace Conference to
negotiate its withdrawal from Southeast Asia from a military and political
Internal divisions in the United States and mounting political

tc extricate from the war, exacerbated this weak negotiating position.
and the Korean

position.

pressure
As a result, the United States, as in World War I, World War 1II1,
War, found 1itself, once again, unable to guarantee tne reptriacion of all U.S.

PCWs and MIAs who were alive and held captive.

The United Statesl chief negotiator a the Paris Peace Conference, Henry
K.ssinger, admitted as mucr. in nis book, Years of Upneavel, published in 1982.
K.ssinger -wrote: Equally frustrating were cur discussions of the American
soldiers and airmen wno were prisoners of war or missing in action. We knew of
at least eighty instances in which an American serviceman had been captured



3live and nunseguenciy disappeared. The evidence consisted of either voice

tcmmunicacions from the ground 1in advance of capture or gnotogrophs and n.imes
published ay the Cci.ununiscs.

"mderation riGMECCM I"r,, the na~e given to the last repatriation of U.S. PCWs hy
tre :drth Vietnamese began February 12, 1973, and ended March 29, 1073. A grand
total of 591 United States servicemen .vere repatriated.

However, news reports and other documentation stated that the United States
Government knowingly 1left men..perhaps thousands of men..in the captivity of
Communist forces 1in Southeast Asia.

Crs Jasnuary 27, 1973, an agreement to end the war and restore peace
Signatories to this agreement were the United

in Vietnanm

was signed 1in Paris, France.
States, North Vietnam, South Vietnam, and the South Vietnam Provisional

Government PPG). This agreement consisted of a preamble, and nine chapters,
covering 23 Articles and four protocols. The Paris accord stated that the
return of prisoners of war, would be carried out simultaneously with and
completed not later than the same day as the troop withdrawl.

The United States did not receive tr.e list of American PCWs the whem the North

Vietnamese admitted they were holding in captivity until after the peace accords
I st induced only nine Americans captured 1in

were signed. Sinificantly, one

Lacs. While these men were captured in Laos, they were not prisoners of the
Pathet Lao, but were handed over to, and held by, the North Vietnamese after
tr.eir capture. In fact, it was widely known that the Pathet Lao were holding
many other U.S. PCWs. Cn March 25, one news report stated: U.S. sources

oei.eve that a substantial number of the missing(in Laos)..perhaps as many as

ICO..still may be alive. These conclusions are based inspections of crash sites
ov search teams and on intelligence reports.

The aosence of names on the U.S. PCW list handed over by the North Vietnamese of
in Lacs and held by the Pathet Lao was one of the great

Americans captured
negotiations and caused great confusion and

dunders of tne Paris Peace Accord
emotional duress among family members of missing and captured personnel.

The Department of Defense (DOD) has been gathering reports on live sightings of
American prisoners since the United States became involved in the war in
Southeast Asia. Live sighting reports are defined as first-hand eye-witness
accounts of a person or persons whom the winess believes to be an American PCW
or .-merican POWs seen in captivity in Southeast Asia. The DOD states that it
nas received in excess of 1,400 first-hand live-sighting reoorts since the end

ct tr.e Second Indochina W"ar(1955-1975).



Hmtri States Senate
WASHINGTON, DC 20510

January 24, 1995

The Honorable Killian J. Clinton
President or the Unitec States
The White House

moo Pennsylvania avenue, n.w.
Washington, D.C. 205DC

Dear Hr. Prccidcnti

We are wvrr;ting tn request that you not open diplomatic
liaison offices with the Socialist Republic of Vietnam (SRV)
without first giving the Congress the opportunity to review the
information on POWs and HIAa required within 45 days under

Section 1034 of Public Law 103-337,

As you know, the Secretary of Defense is required under
Section 1034 to provide us with a complete listing by name of all
missing and otherwise unaccounted for TJ.S personnel about, whom it
is possible that Vietnamese and Laotian officials can produce
additional information or remains. This information was required
by 2Jov«mb«r 17, 1394. Ilbvrwvr, the Department of Defense
subsequently requested an extension to February 17, 1995 to which
we did not object. We now understand that there is a possibility
the Department of Defence may not fully comply with thio

requirement by February 17th*.

We are, therefore, concerned with Assistant Secretary of
State Winston Lord"s announcement on January 12, 1995 that U.S.
and GRV diplomatic liaison offices ir. Honoi end Washington would
be opened Within a few weeks.”"™ While we are aware that an
agreement on this matter wes initialed in December between
Vietnam and the United States, we trust that you will not allow
this agreement to take effect without first fulf.ill.ing the
straightforward requirement contained in Section 1034 of Public
Law 103-337. Wg wish tc emphasize that we would be extremely
concerned if any level of diplomatic relations was established
with. Viotacjn boforo the 104th Cwxiytcao ha* had tho opportunity to
review the information required under Section 1D34.

Durang tr.e Congressional debate on lifting the trad® embargo
against Vietnam last year, there was sharp division on whether
Vietnamese officials are being fully forthcoming on the POW/MJA
issue (a 14 vote difference in the House on r.hn Snowp amendment,
and a IE vote difforor.ee in the Senate on the Dole/Smith
amendment). Since that time, wo understand that Vietnamese



The Honorable yilHim J. Clinton
Janua£y 21, 1995

page

officials have refused, as recently as last October, to further
diccuce U.S. coacorns about rolovanr docfor.ts From Russian
archives. We Ffurthor understand that thoy hava continued to
withhold key politburo and Ministry of Defense records in Hanoi.

Finally, we have been made aware that a detailed account of
PCW/HIA information being withheld by Vietnamese officials was

recently disclosed to the prsBS by a former dia contract agent.
Given these revelations, we believe most remders of the new 104th

Congress would be concerned about the level of cooperation ve are
receiving from Vietnamese officials. We also b«liOov® that these
disclosures, and the apparent Vietnamese unwillingness to provide
key information, underscores the need for your Administration to
fully comply with Section 1034 of Public Law 103-337 before
proceeding on the diplomatic front with Vietnam.

We thank you for your assistance on this matter.

Sincerely,

Member, committee on Chairman, Committee on

Armed Services Foreign Relations
Chairman, Committee on Chairman, Select Committee
Armed Services cm Intelligence

2aat Anion and Pacific Affairs



(ha Honorable .viliiam j. Clinton
January 29, 1sss
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SE/TJAMIN A. GILMAN, MC DOUG HC

Cliciinimii, cmamittee on cnairman, international
International Relations Relations Subcommittee on

ASia and tha Pacific

Chairman, National Security
Subcommittee on Military
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United ~States ~Senate
WWKInGrar. dc 1061tw1C2 «

January 26, 199%

0
Dear Mr, President:
*

|
~Lasc May the united states and Vietnam announced that
Jisiaon Offices VOUId be opened in Washington and Hanoi. Wk

Aderatand that cfcasa offices vill b« opertad at the end of- this
veex, Vvith tha .jigning in Hanoi of agreements on diplomatic .

propartiaj, Clalm$S and f>rozen as-slets,
Bines i$91 chs United scataa and Vietnam hav* zada much
P (da e, Combitet 1o i Sreater cooncration oh
[ < lon,
t/US issue. eﬂﬁbe%rgve shat 310 opening olgllalson oSeiooc V il
0t the POVHA |ssHo but

brin closer to a resolution not onl
alsogtcl)Jgother leeuoo laciudijig hinuan rl(j/hts that atsad In the vay

of normal relations between the united States and Vietnam.

Christopher Sond Simon

CXJL QSB&

Chuck hebb

rrank H. Kurkousdti

The President

The Hillca Houa«



-.j.Sox £-2977
raircanK5, Alasxa 997CE
25 Fepruarv, 1995

"he Honoraole Jeannette Jar.es
Alaska State Legislature
State Caoitoi

Juneau, Alasxa 99802-1182

Dear Mrs. James:

Thank you for sponsoring House Joint Resolution No. 9, in support of our
Prisoners of War ano Missing in Action from tne war in Southeast Asia.

So far, twelve states nave already passed similar resolutions, and sixteen
others nave one unoer consideration.

As you know, the interior Alaska Veterans Committee, with representatives
from ell the maior veterans service organizations, is following the progress
of HIR 9 witn special interest, and several mempers have already communicated
their support to tne Legislature. The Committee will be trackino the
Resolution througn tne House and Senate, ano will keep advised of hearings
througn the Legislative Information Office. The records on our POWMIA's
must be opened, ano tne government's policy of abandonment for convenience
must be changed.

There are several excellent references on POW/MIA's, particularly

"The Men We Left 3ehind”, by Mark Sauter & Jim Sanders, National
Press Books, 1993

"Moscow Bound"”, bv Jonn M.G.3rown (a former Alaskan), Veteran Press,
1993

"An Examination of J.S. Policy Toward POW/MIAs", by U.S. Senate
Committee on Foreign Relations, Minority Staff, 1991

There are also several documentaries on video cassette; probaoly the best
summary of the issue is "Americans Abandoned", by American Defense Institute,
1992. There should be a copy of it in Representative Therriault's office
(from 1994 - HJR 51), or | could send you mine. It runs about 58 minutes,
and is tentatively scheduled to air next month on KJNP.

In further support of HIR 9, copies of selected pages from the listed books
are attacned:

Moscow Bound
Pages 8-9: Origin of U.S. policy on American prisoners/hostages.

Nages 900-901: Excerpts from the "1205 Report".



he ronoraclr Jeannette Ja"es  -aoe 2 25 -eDrjal/, 199%

hg Mn " C “ar™Mir

Nages 225 - 227: lonfirmation cf L:. Gen. .vwang's “1205 Report"
ana relatea ..'orth Vietnamese policy considerations

3ages 222 - 229: :OWN files snreanea that naa been reauestea bv
J.S. Senate.

Page 220 . “he crux of the issue, anc hope.

Dlease let me <now if you would like any additional information, and how
we in the Interior can nelo expeaite aoprovai of HIR 9.

Thank you.

Sincerely,

Gary C. Tynaall

Attacnments: -s statec



0 Moscow Hound

INITtOMJCIION

ADTERA AP

(Minin cut hi stone* .. CIA llui<ifiiatlU= | anyluy, Viiymia)

It lias long remained official 1S policy to refuse public
payment of ransom to Communist nations™ liultliiiy American
?rlsoners.of war (POWSs) or civilians as hostages. This policy evolved
rom Soviet conduct with U.S. POWs and missing in action (MIAs) of
tlie 1910-11)20 Ameiican Intervention in Russia, the Allied response
to I enin's withdiawal of Russia from WW |, ah'™ die 1917 Bolshevik
Revolution. Subsequent Soviet action*  retaining thousands of
missing US POWs of WW Il, Korea and Vietnam for intelligence
purposes, and as forced- labor were dictated by Russian nafional
Interests in what became a deallistniggle” between Soviet
Communism and western democratic Capitalism, led by the United
Stales Ibis e*ample was followed by subsequent Soviet suriogate
regimes hi eastern turope. Communist (lima. Ninth Koiea, Cuba,
Vietnam and | aos tbe announced ending of tbe Cold Wai may
ultimately reveal (be fate of many ol these lost Ameiican POWs and
could lesult in (lie return of suivivors to (be United Slates

. During the Mevolollunary War of "17/b to 1/03. Ament ju
prisoners of war bad been held in appalling lundilions on _(finish
prison ships or in dungeons and many American POWs, denied tlie
most basic necessities and care, died in Biitish captivity  Ibis
contributed to the great bitterness felt in the newly-free nation
towards British-Ainerican loyalists, who were Subsequently
mistreated and exgelled from their communities in the 13 former
colonies. During the American Civil War, from 1861-1865, both
Union and Confederate r[])rllsoners of war were mistreated, starved
and even murdered by their guards, but at the end of tiiat war the
survivors were released. As the victors, U.S. authorities
sub.se(zuently conducted investigations of Confederate war crimes
against Union prisoners of war, and carried out reprisal executions.
"~ Official American policy toward military and civilian hostages
seized by a foreign state, for use In diplomatic or monetary
blackmail,” may be said to descend from U.S. reaction to the Barbary
Blrates of North Africa illegally seizing American prisoners and

oasting of It. At first, from 1795 to 1801, large. amounts of money
were paid b% the United States for protection against the pirates and
as ransom, but under President Thomas Jefferson, the U.S. went to

= 3 g oo
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war against Inpoli fioni 1801 to 11)05, and subsequently igaiusl
Algeiia. After this, the seizing of Ameiican sailors on the high seas
hy Gieal Britain led to the War of 1812. lhose altitudes reflected
more than two centuries of American experience at Ironliei Indian
wars, conducted by descendents of EuroPean imnugianls on the
mar?ms a vast continent, in which the often rude and unlettered
settfers weie actually outnumbered hy the indigenous inhabitants
and sometimes, as af Ihe time of the 16/5 16/if Niuragansett, or
King Phillip's War, were in dan?er of being driven into tbe se.i by the
natives. In one Indian war after anolhci that followed, from the
1600's to the late 1800's, known Ameiican captives had heen
ransomed whenever possible, or tracked down and lilioiated by the
regular army or volunteer citizen scouts, il they could be foun
Subsequent experiences in America's minor f0|e|_gn wais ol the
late 19th century, in Cuba and the Philippines, did not call lor
implementation of a different policy. Ihe natural Ameiican leaction
to public knowledge of US. prisoners being held bustage was
expressed by President lheodoie Roosevelt dining the turn ol the
century eia” when he quoted a West Afiican proved): "Speak softly
and cany a_hig stick " Roosevelt believed in using the threat of
American militaiy force to carry out US foreign polities. In u's
youth and vigor"as a new nation that had achieved woild pnwer
status by the eady 20th centuiy, Arneiica had bypassed some hard-
learned [essons which bad resulted in the subtleties of loiope.m and
Asian_ diplomacy regaldmg prisoners of wai and hosta%es,_these
experiences extended back over two millenniums, Irorn the lime ol
the Persians, bieeks. Homans and Muslims, and [orope bail since gone
throngh oilier evolutions_ in [Ne treatment ol wai pnsnneis nhum llie
baik and Middle ages, thinuijh the Hen.nssani e , , ,
The Russian” Revolution and subsequent bolshevik trlumf)h in
the civil war resulted in a letum to a bygone age in which all war
Prlsoners became hostages, to he secretl?{ held fol luture use. bince
he lime of Czar Ivan the leiuble, who created the Oprn hnina
Pollt]cal police in 1565, state- imposed lerroi had been a fact of
ife in Russia. Carrying a dog's head and broom, representing their
authority to sweep away ftraitors, thousands of these agents,
dressed "in black and riding black horses, roamed Russia in the
1570's, administering deatli 'sentences under authority of the Czar.
Secret confinement, torture and execution of suspects became
commonplace in Russia. This traditional onressmn of the landed
peasants and city dwellers was continued by Czar, Peter the Great
and his Romanov “successors up until the time of Nicholas I Under
the Communists after 1918, the state terror apparatus was
enormously expanded to levels of persecution and mass-deaih never
equaled, before or since, In human history. The American prisoners
of war, from the fabled and far-away continent of emigrant dreams,
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thousands of files about Ameiican POWs and MIAs, which contained
numerous refugee live-sighting reports of Americans in captivity
long after the war, and years of hand-written notes and comments
from Investigators. The mass-shredding was conducted by Brigadier
General Thomas Needham, commander of "Joint Task “Force Full
Accounting”, a NavY_Commander identified as Dale Hayes and an
‘unidentified CIA officer. The destruction of these documents made
the task of analyzing which of the POWs and MIAs may have survived
In captivity for years, more difficult, and appeared to be an effort to
destroy critical evidence that could be used to prove criminal
negligence on the part of DIA and JCRC analysts who had for decades
been” responsible for lesolving the fate of over 2,500 missing
American servicemen. It is notewoithy that the United Slates
Ambassador to Thailand at this time wa$ David lambertson, who as
a Deputy Assistant Secretary of State, six years before, had denied
to the author in a meeting at the Department of State, that any
evidence existed concerning American POWs who remained in
Communist control after Operation Homecoming in 1973, or that any
POW/MIAs had survived in captivity years after the war's end.

On. April _9th, the Russian® member of the US-llussian
Commission on POWs, General Volkogonov, claimed that there was no
evidence of any American prisoners of war alive in Russia, but
Ambassador Malcolm Toon said that some Russians were hampermg
efforts to account for missing U.S. soldiers, and reported that he ha
given the Russians details onthe shootdowns of ten U.S. aircraft, lie
was quoted by the Press as saying: "We, cannot understand why the
Russian government cannot give definitive information abouf the
shootdowns, or whether there were any survivors.9 The Clinton
Administration announced on the same day that General John Vessey
would travel to Hanoi again on a fact-fin mg mission, and that the
President would make no decision on refaxing U.S. pressure on
Vietnam until he felt convinced that Hanoi was actually cooperating
on resollvmq the fate of American MIAs, It was reported that the
International Monetary Fund would decide In late April whether to
resume lending to Vietnam, a move supported by France, Germany and
Japan.10 Meanwhile, American business interests, led by major oil
companies, kept up pressure for normalization of relations with
Vietnam's Communist_ government, irregardless of the fate of U.S.
prisoners. At this point a major story on the missing Americans
again brought the issue to national prominence. _

The New York Times published a repart on April 12th, revealing
that a top-secret report on US. POWs, written by General Iran Van
Quang, Deputy Chief of Staff of the North Vietnamese Army, on
September 12 1972 had been uncovered in the archives of the Soviet
Communist gatt in Moscow, which stated that there were:

" 1,205 AMI RICAN PRISONERS OF WAR LOCATED IN LIIL PRISONS

[In: (linton AcIniiiurlialinn *.Mil

OF NORTH VIETNAM- THIS IS A BIG NUMBER. OFFICIAI I'Y, UNIII NOW.
WE PUBLISHED A IS OF ONLY 360 PRISONERS OF WAR. HIE REST W
HAVE NOT REVEALED. THE GOVERNMENT OF IIIE US A KNOWS 1IIIS
WELL, BUT IT DOES NOT KNOW THE EXACT NUMBER OF PRISONERS Of-
WAR, AND CAN ONI'Y MAKE GUESSES BASED ON IS | OSSES 1AL IS
WHY WE ARE KEEPING THE NUMBER OF PRISONERS 01 WAR SECRET, IN
ACCORDANCE WITH THE POLITBURQ'S, INSTRUCTIONS." The U.S. I'OWs
were held in IT North Vietnamese prisons in Ihe lall of 1972 before
the Paris geace agreement was signed. Since more Americans weie
captured between September 1972 and February 19/3 and a total of
591 American POWs were released, the figures indjcated that some
700 American POWs were secretly withheld by Hanoi allei Opeiation
Homecomm? in 1973. (L his number closely conforms to the author's
estimates for two US. Senate investigations of 1990 199.1, based
on the research for this book. It would “not include those Americans
already transpoiled to the USSR (or China) fiom 1965- September
1972, anil would not necessarily include al those held in Inos, South
Vietnam or. Cambodia at that_time. ) , ,

Consisting of both a Russian translation ol Iran Van (pl.mﬁ;i,
report marked “top secret" in Russian, and a summar&/ of u hy fhe
Soviet Army Intelligence, the document was found in ehluatP/ 1993
by Stephen J. Morris, an Australian researcher for ihe [larvaid
Center for International Affairs and the Russian Research Center at
llaivard University, who staled he had first showed it to semoi
While House officials of the Clinton Administration in I|brua|)(
Accordlng to the New York Times, copies of it weio subsequently
circulated among U.S. Government officials, and on the fiist page of
the summary are handwritten instructions for a ‘brief note...on the
prisoners of war,’ to be sent to the Soviet Politburo Ilie newspaper
reported that General Quang said in the rert tlint the Ameiican
POWs could only be freed as part of an overall peace settlement, and
they could be "used as leverage to obtain compensation foi the
devastation caused hy the war." Members of the US Russian
Commission on POWSs said that tite document was authentic and some
experts were quoted by tbe newspaper as calling it a "smokmﬁ_gun."
The Russian newsBa el lzvestia had reported on April 10th ih.it the
document on the U.S. POWs and othei recently declassified files had
been a topic of a closed mee,tln?hof the Commission.

The New York Times said that a repoit on the Soviet document
was provided to President Clinton just befoie the Vancouver summit
with "Boris Yeltsin, and quoted an unnamed Clinton Administration
official sayln? of Ihe repoit of the document, 'We aie pur,sumq U
very reiiously but are not in a position to evaluate it." The
spokesman said that the researcher had informed the Government of
the discovery hut 'he would not give us the document,' that (miner
Ambassador “Malcolm foon had been requested to follow up on Hie
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Ami l,o Dinh hail told lhe DIA in early 1980 Ihal abmil 700
Americans continued In be held hostage afler I'loinecoming. DIA
ndmilled l.e Dinh had "access to PW/MIA information within
this ministry [INmlh Vietnam's Ministry of Defense]." DIA also
knew Ihe report out of Ihe Soviet archive closely correlated to l.e
Dinh'.s debriefing.

The l.e Dinh and Russian leporls agree on Ihe numbei and
location of Americans not repatriated. The Russian report indi-
cates more than 600 extra POWs were heing held on September
15, 1972 Counting those Americans lost after Ihal dale, Ihe num-
ber matches the l.e Dinh figure of 'about 700" U.S. prisoners
captured but not repatriated at tbe end of lhe war. In addition,
both l.e Dinh and the Russian document indicate there are more
Vietnamese ROW camps than known by Ihe U.S. l.e Dinh said
there were 12 Vietnamese POW camps hy Ihe end of he war, with
the Russian document pulling the number at Il.

Most importantly, l.e Dinh and the Russian document agreed
on lhe motives behind Ilanoi's 'OW policy. One Pentagon POW
expert told the authors Ihal the Soviet report alone cannot prove
the number of Americans retained by Ilanoi. Hut it does appear
to be conclusive evidence of Ilanoi's policy of secretly retaining
US PCIWs This is Ihe critical message of Ihe Soviet document.

l.e Dinh anil the Russian report agree on Ihe following policy

Issues

« Ihe categorization of American POWs. both the Russian
and e Dinh reports say Americans were placed into
various categories, with one of them being "progressives,"
or those who accepted communism and/or Vietnam's
views on Ihe war. Both sources im pIY lhe Vietnamese had
aplan to withhold POWs from wealthy families, he Dinh
called them "lhe sons of rich families," and the Russian
document referied to them as Ihe "products of rich
families."

« Bothreports agree on Ihe Vietnamese motive for retaining
American POWs lire Russian document quotes lhe Viet-
namese its saying they would hold U S, POWSs for political
‘concessions” and to obtain U.S. war reparations Accord-
ing to the Russian report, the Vietnamese general wrote:

AMuiihrl In Hrinuil

"Nixon must compensate North Vietnam lor the gie.ll
damage inflicted on it by this destructive war."

« According to lhe l.e Dinh report, he said "lhe SRV (Viet
nam) retained a 'strategic asset' of over 7111 American
prisoners that could be used to force the 11S to pay repara-
tions "

A close reading of the geneial's documents indicates that two
North Vietnamese Politburo decisions made in Man Itand Apiil
1972 caused dissenlion within Ihe C'ommnnisl Parly "Both ol
these |Polilburn| decisions touch on the (?uestions of exploiting
these American POWs captured in lime of war. This disturbs Ihe
puhlicopinion of Ihe whole world and lhe 1 ISA. There are v.u ions
thoughts on the question of American POWSs ... but even among
us there is a grouF of comrades whose opinions difler fiom lhe
opinion of the Politburo."

The Politouro had decided to use American P()Ws asacounter
balance to Ihe vastly superior US military and industrial
power—in other words, as hostages to manipulate lhe Nixon
Administration. This decision was apparently questioned or ac-
tively opposed hy elements within Ilanoi's ruling elite who were
strong enough to make Ihe Politburo defend its der ision

The general's report was a clear message in (hr* rlissenleis to
getin line with IThe Politburo decision:

... The question of American POWSs has great signifit ant e
for the resolution of the South Vietnamese problem. ~ We
intend to resolve the question of Ameiican POWs in lhe
following manner: I. The government of the USA must
demonstrate concessions, in other words, a cease file and
lhe removal [of] Nguren Van Thieti, and then both sides
can begin discussing [he question of repaliiating POWs to
the Nixon government. 2— we can free some more pilots
from the number who are progressively inclined Nixon
should not hinder Ihe return of these pilots to their
homeland and not undertake any d|50|pl|na[Y measures
toward them. 3. Nixon must compensate Noilh Vietnam

for the great damage inflicted on il by this destructive wai

... If we take a path of concession toward Americans anil
liberate POWs we would be at a great loss
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Nontenant General Iran Van Quang in this report accurately
outlined the strategy Ihal was followed hy theNorth Vietnamese.
Within aweek of Ihe report's appearance, three American pilots
were released, and the North Vietnamese did warn lhe U.S. not
to lake "any disciplinary measures toward them." And they did
demand reparations—as we have shown, il had in fact heen an
essential pail ol their negotiating posture since 19filk

lhit North Vietnam would concede their number one point ol
the bargaining table [hal same month—the removal of South
Vietnam's President Thiou This made even more important tin*
use of Ameiican I'l >W hostages .is leverage in lhe final negotiat-
ing stages and Ihe implementation of the Paris Agreement.

Lhe United Stales was forced to place $3 25 billion on Ihe table
in advance of any POW release just to get the repatriations
started—but the North Vietnamese held back Ihe majority of the
POWSs toensure the actualdelivery of promised "reconstruction”
aid. As we have seen, however, the money wasn't delivered and
the hostages were not returned. _ _

As of this writing, there is still not enough evidence in to make
afinal determination about the accuracy of Ihe Soviet document.
Hut one thing can be said for sure: lhe UIA is not telling the truth
when it says the report's numbers are totally inconsistent with
lhe facts ,

In reality, Ihe reports give numbers Ihal closely match Ihe
number of POW/MIAs that many Pentagon experts believed
llanoi possessed during the war, . .

A former Director of Ihe DIA, retired Lieutenant General
lingerie I* Tighe, recently said what lhe DIA already knew: "We
had alist (of POWs in 1973] that was really significantly larger
than those who came back ... we had been expecting a lot more
people. It was terribly shocking. Finally, we are gelling proof of
what we said-- the numbers (in Ihe Soviet report} don't surprise
me at all."

The Shredding Pnrlij

Perhaps it was just acoincidence. Hut soon after (he I)IA found
out about the Soviet POW report, Pentagon POW /M IA officials
quietly ran thousands of POW files though a refrigerator-sized
shredder at lhe U.S. fimbassy in Kangkok, lhe military later
admitted, by the time Ihe U.S. Ambassador to Thailand learned
of theslurdding. which look place during March 25 through 27,

1993, il was loo late. The original files oi the Joint Casually
Resolution Center, Ihe agency which looked fur US POWSs
during the war, were gone.

Major General Thomas Needham, Commander of Ilawaii's
Joint Task Force Full Accounting, reportedly claimed the shred-
ding was simply a "consolidation" of records. Hut POW experts
said otherwise.

While copies of lhe shredded reports themselves existed else
where, the hand written notes and additions to the files in
Thailand were irreplaceable "They were basically infnr malinn.il
notes and memoranda-- the meal of actual investigations,"
retired Major George Petrie was quoted as saying lhe ma|ni, ||
former POW investigator, said the DoD may have rleslioyed the
original files to 'simplify case files as much as possible, dci laie
them |Ihe PC)Ws| dead and move on."1

Senator Hob Smith complained about Ihe shivdding, vvlin h
apparently involved files Ihe Senate POW committee hail re
quested but never received. So the Penta?on was forced to initiate
an "investigation,"conducted by noneolher than theolficeof the
Cornmander-in-Chief, Pacific Command, an office Josely lied to
the fortunes of Joint Task Force Full Accounting.

While POW activists hoped for a fair investigation, il didn't
really matter. Documents requested by the Senate, and by lhe
authors of this book, and by many POW family members -docu-
ments that hundreds of American citizens would gladly have
removed from Ihe government's hands if there had been a need
to "consolidate" them for reasons of saving space—had been
jslhredded. And there was really nothing anyoie> ruuld do about
il.
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issue, An|Ibr|ng|n lhe boys home from Vietnam might help him
deal with Ihe fact that he never went to war there.

Clinton certainly claims commitment to the issue. Inaprepared
statement released April 2, 1993 he said:

| truly believe that the power of the Presidency could
resolve this issue. As Ihe Chief Executive Officer of all
federal agencies, the Presidentshould not just slate that the
resolution of this issue is a "national priority"; he should
make it the national priority, and direct that all agencies to
cooperate and resolve il (5|c) Before | would normalize
relations or provide assistance to any of lhe countries |5|(y
involved, they would be required to open their files an

actively assist in solving this issue. | rmly believe that
America should never leave its warriois on the battlefield.
This is not a political issue; il isa moral test of those values
and trails that made America great.

But there are certainly plenty of people in the bureaucracy
urging the President to stick with the status quo. There are
certainly many reasons to avoid pushm? the POW issue. And
making the return of America's POWs truly Ihe "highest national
priority” wouldn't be easy.

"See, that's not Ihe issue," Perot Srid "The issue is they're our
men, theywentlntocombalforus we left them, weoweit to them
to bring them home. It won't look pretty back here, but we can
build aconsensus here that it's Ihe right thing to do."2

‘"Perhaps. But many who know Ihe POW issue best have lost
faith that Ihe U.S. government will ever willingly do what is
needed lo bring the prisoners home.

With no faith left in theirgovernmenl, many POW /MIA family
members and activists have beliefonly in ajustice far beyond Ihe
pettﬁ political concerns of Washington, D C.

ey place their faith in a promise much stronger than the
long-abandoned pledges of successive Presidents. They icly on

Ihe words of lercminli 31:16-17:

Thus sailh the Lord; Refrain thy voice from weeping, and
thine eyes from tears: for thy work shall he rewarded sailh
Ihe Lord: and Ihcy shall come again from the land of |he
enemy; and Iheie is hope in thing end, sa'ih Ihe Lord, Ihal
13530528 ' come again lo Iheir own border
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"The "Madison b
*Tebruanf 8, 1994

Mandates! Cirectives! That"s ail we seem to hear from cur
federal brethren in Washington, D.C. States have recognized the
burden these mandates and directives have created at the state
level. Unlike the feds the states can"t print mcnev to cover
their debts. Patrick Henry put it this way, "(Y)our rich, smug,
fine, fat, federal officers - the number of collectors cf taxes
and excises - will outnumber anything from the states. Who can
cope with the excise man and the tax man?"

5vc when 31 ctS t 10Ty is m2.nc3csci hy 2 ;oHo>*ai
court, how are you to respond to such an order? How do states
begin to question or even reject the orders cf the federal courts
when even the United States Supreme Court upholds as
constitutional a lower federal court order to levy a direct tax
increase upon the citizens cf a city? How do you respond to what
we believe is a violation of not only the Constitution of that
state, but as we also believe the Constitution of the United
States?

With this in mind Missouri State Senator Walt Mueller and 1
visited a federal judge in his office, and in the capacity of an
elected state official and as a private citizen posed that very
question. We were notified that such action was part of an
ongoing case and as such, he would not discuss it. We were then
directed to leave. This action by the judge was not unexpected,
out it was felt that his orders needed to be questioned. We felt
it was a legitimate question to pose inasmuch as the Constitution
cf the United States 1is quite clear in that the judiciary has
never been granted the power to tax.

When a federal judge claims that he cannot discuss judicial
directives which violate the constitution of a state with a
member of the legislative branch of government, something 1is
drastically wrong. So what does one do when the judiciary
mandates direct taxes and Congress refuses to challenge the
federal court®"s usurpation of Article | powers as they pertain to
taxation? Our answer is to rein in the power that the judiciary
has usurped by asking other states to join our call for an
amendment to the Constitution that will put a stop to this
judicial grab for power. Action must be taken now. We need your
help and active support of this proposed amendment.

Sincerely

John R. Stoeffler
Chairman, The Madison Forum
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?ach of you consder yr request to join the Bowmq
number states which are calling ugon Congress to submit 1o ﬁge
?t ates an amen ment to }he United” States Constitution that wou
im it the gower 0T the edgral Audjma(.y to levy or increase
taxes, we ask you to consider the |mp|%a‘|ons of federal court
Intervention n state budgets shoyld 'a balanced budget amendment
become a reality. A number of individuals hove

Former United states Senator John C. Danforth stated 1in
February of 1994, "A balanced-budget amendment would be a

disaster if federal courts were able to increase taxes or cut
spending."”

United States Senator Paul Simon stated these same concerns
as early as 1992 when Me noted that the Supreme Court could issue
a court order requiring Congress to bring the budget into

balance. "I don"t think that will happen in the immediate
future. I"m not sure but that 30 or 40 years from now the court
might not be in a position to order Congress to comply." Suppose

the courts themselves did in fact become the agents of
enforcement.

Judge Robert 11. Bork did not feel that such an initiative is
Impossible. Judge Bork cited Missouri vs. Jenkins which affirmed
the power of the court to oversee fiscal policy calling such
actions "a dismal prospect.”

United States Senator Robert Byrd shared his concern over
the potential for federal court mischief 1in determining Tfiscal
policy. "It would . . .bring the judicial branch into the
equation, and to that extent our representative democracy would
become less of a representative democracy."

Syndicated columnist James J. Kilpatrick stated his concern
over the federal courts propensity to usurp Congress®" power of

the purse. "In recent years federal judges have not hesitated to
order states and localities to raise taxes in order to carry out
judicial decrees. Judges have turned themselves into school
superintendents, prison wardens and state legislatures. Who or

what would restrain them in the matter of declaring ways to
achieve a balanced budget? My own distrust is massive."

Former United States senator Tom Eagleton stated in a
commentary which appeared in the St. Louis Post Dispatch on
February 2, 1994 "The proposed (balanced budget amendment) means
either too much or too .little -- take your pick. Only the
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area of mandated taxation which we believo will Inevitably become
a widespread reality.

Let us at the state level show the leadership needed by
calling upon the Congress to submit to the states for
consideration an amendment that would limit the power of the

federal courts from levying or increasing taxes. It is the right
thing to do. The time to act 1is now!

Sincerely,

Walter H. Mueller, Jr. Bill Skaggs
Missouri State Senator

Missouri State Representative
“J?cf£pu tSucrfsH

Enclosures
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The Case For A Constitutional Amendment
To Limit The Power To Tax Which Has Been

Assumed By The Federal Courts
By John R. Stocffler

Alexander Bickel in his book The Least D angerous Branch
makes the following observation regarding those who embrace what he calls
the utility of benevolent illusions and the justification for creating them. Such
individuals, he wrote, believe that, " The people of a democracy must be
mercifully soothed when they find themselves ruled, to whatever extent, by
the nine (justices) of the Supreme Court. (They) know what the people
imagine. (The people) imagine that they rule themselves, and they imagine
Marbury v. Madison. To the extent that this is not so, some explanation
perhaps may be found or even made up. It would be no sin. It has been done
before.

"But", Mr. Bickel notes, "this is very dangerous. What is even more
ominous, (is) the illusion (thus created) may engulf its maker and breed, as it
has occasionally done, (a) free-ranging "activist" government by the judiciary.
Such government is incompatible on principle with democratic institutions."
L

The United States Supreme Court and other federal courts do in fact
pose a threat to representative government. All too often their rulings and
decrees are attempts at judicial illusion; and all too often they succeed.
Rulings and decrees from the courts today seem more often to reflect the

social, economic and moral views of what the editorial board of the s:.

Louis Post Dispatch and the American Civil Liberties Union believe
America should be than the unequivocal and uncompromising guidelines for a
democratic republic which were clearly spelled out by the founding fathers in
the United States Constitution. Such rulings and decrees only enhance the
political power of the courts while diminishing those of the people through
their duly elected representatives in the legislative branch of government.

As | see it there arc three sources of power which control
government; these are the power to legislate, the power of the sword and the



pow.roftheh m'i).- - pi/uuval powers. In any democratically elected
government these political powers must remain in the hands of that branch
closest to the people, the legislative branch of government, if representative
government is to survive.

In addressing the Missouri General Assembly in 1982 Robert T.
Donnelly, then Chief Justice stated, "I profoundly respect the United States
Supreme Court as an institution. However, even the United States Supreme
Court should not be permitted to wield power it was never given. The greed
for power has surfaced from time-to-time in all civilizations. The unigqueness
of our present concern is that the disease has cropped out among the judges,
where one would least expect it."" 2. This power grab, if left unchallenged,
can only lead to a substantial lessening of those ties which bind our
republican form of government, and the potential for the establishment of a
judicial oligarchy wiiich, despite any assurances to the contrary, will be
anything but benign.

| stated earlier that there are three sources of political power which |
believe control government; and while the subject of my talk deals with the
power to tax which the federal courts have seized and what action needs to be
done to address it, I feel it is also necessary to discuss ways in which the
judiciary has reached into those two other areas of legislative power to
support my contention that a pattern of jud ‘ial activism and usurpation is not
only alive, but a real and growing threat to representative government.

First let me discuss the usuipation of legislative power by the federal
judiciary.

In 1717 Bishop Hoadly stated, "(W)hoever hath an absolute authority
to interpret any written or spoken laws it is he who is truly the lawgiver, to all
intents and purposes, and not the person who first wrote them.” 3. Today, the
federal judiciary has taken upon itself the power to legislate by interpretation.
Justice Holmes noted this in his 1930 dissent in Baldwin V. M issouri, he
stated, "I have not yet adequately expressed the more than anxiety that | feel
at the ever increasing scope given to the Fourteenth Amendment in cutting
down what | believe to be die constitutional rights of the States...I cannot
believe that the Amendment was intended to give us carte blanche to embody
our economic and moral beliefs in its prohibitions.” 4. He could have been
echoing the thoughts of Alexander Hamilton in Federalist 78 when he
wrote, "It can be of no weight to say that the courts, on the pretense of

repugnancy, may substitute their own pleasure to the constitutional intent of
the legislature." Courts today, however, make no pretense concerning their



wavinic Views and continue to claim the sole constitutional right to
interpret the constitution in order to achieve such views and objectives.
Alexander Bickel's observations led him to write that the judiciary sees itself
as having an intellect and judgment superior to elected officials. Elected
officials, he claimed, are viewed as, "(S)pokesmen for the expedient short-run
solutions while judges (have) a greater capacity to deal with principles of long
run importance. Courts,” he continued, "have certain capacities for dealing
with matters of principle that legislatures and executives do not possess.
Judges have, or should have, the leisure, the training and the insulation to
follow ihe ways of the scholar in pursuing the ends of govenunent." 5. To
support their claim to a constitutional right to make law they refer back to
John Marshall's often cited opinion in the case of M arbury V. M adison,
however they neglect the fact that by John Marshall's owm admission his
"assertions of judicial supremacy were mere orbiter dicta, I.e. private
expressions of opinion that did not form a part of the decision, the ratio
descidendi, Of the case." 6. More recently the United States Supreme Court,

inthe 1958 case of cooper V. Aaron, declared its decisions to be, "(T)he
supreme law of the land...and of binding effect upon (all) the States." 7. Such
self-serving declarations bring to mind these words of Abraham Lincoln from
his first inaugural address, "If the policy of the government upon vital
questions affecting the whole people, is to be irrevocably fixed by decisions
of the Supreme Court...the people will have ceased to be their own ruler,
having to that extent practically resigned their government into the hands of
that eminent tribunal." s.

"The Constitution”, writes Joseph Sobran," was meant to assure us that
every act of the federal government would be clearly traceable to a general
heading: coining money, declaring war, providing postal service and a few
other broad yet well-defined powers. It didn't leave much room for
discretionary authority.” 9. Today, however, the courts make law by judicial
decree. Said Benjamin Cardozo in his book, The Nature ofThe Judicial

Process, 'l take judge made law as one of the existing realities of life." 1o0.
Judicial opinions then become the law of the land with no legislative input or
stamp of approval from those who should be the guardians of our
republic...the Congress of The United States. Shouldn't we expect the
Congress to step in and invoke their power to reign in the federal judiciary's
appellate powers as spelled out under Article 1117 1 think we should. But,
based on the record, if we plan on counting on those procrastinating and
pontificating Pontious Pilates of politics to stand up for us, we had better
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think again. Consider this observation by Federal Judge Arthur Joe
"I've been called on to do things that | felt properly should have fallen within
the legislative field. | have a sneaking impression that Congress deliberately
creates situations to avoid making decisions itself." 11.

At this point let me suggest to those who may be thinking that the
solution to Congress' inaction is to elect a particular brand of politician or
party to office. | wish it were that simple. Sure, we can change parties in the
White House or in tire United States Congress but political victories are
meaningless if an activist Court will nullify any law it deems to be
"unconstitutional™ with arguments which, however ingenious, have no relation
to the Constitution.

To many, the most blatant example of ongoing legislative activism by
the federal judiciary is the ever increasing use by the courts of the Fourteenth
Amendment to excise the Bill of Rights. It was the 1925 case of Gitlow v.
The People OfNew York which, for many, stands as the landmark case in
which the Supreme Court accomplished this. The Court stated,
"(W)e...assume that freedom of speech and of the press-which are protected
by the First Amendment from abridgment by Congress~are among the
fundamental "liberties” protected by the Fourteenth Amendment”. 12. You
may recall that the Bill of Rights as written was to apply to the federal
government not the states. This is because the founding fathers had a deep
and abiding fear of a strong central government. Although this may have been
the founding fathers' intent it has not inhibited the federal judiciary today as
they continue, through subjective rulings and decrees, to amend the United
States Constitution whenever they deem it necessary to conform to their own
economic or moral view of what they believe America should be.

One of the more notorious examples of judicial legislating is the
Court's insistence that the First Amendment’s wording grants to the court the
authority to declare that the term "separation of church and state" is a
constitutional imperative. Using tliis logic the Courts have removed any
vestige of God from the classroom. You may agree with this or you may not,
but it is not the right of any court to use the Fourteenth Amendment to
temporarily set aside any part of the Bill of Rights in pursuit of a pragmatic
philosophical objective. The founding fathers provided a method for change,
it is called the amendment process, a part of the Constitution the judiciary
ignores when it suits their purpose. And while all this is taking place,
members of Congress, who have sworn to protect and defend the Constitution
from all enemies foreign and domestic, sit upon their collective hands
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claiming that it is not then place lo chailmge the cm, msvivMauch as they
view them as the ultimate arbiters of Constitutional intent. Oh, really? They
would do well to harken to the words of President Andrew Jackson, one
known to not mince words when it came to the Court. On July 10, 1832 he
stated, "Each public officer who takes an oath to support the Constitution
swears that he will support it as he understands it, and not as it is understood
by otliers. The (judiciary's) authority must not (be) permitted to control the
Congress or the Executive when acting in their legislative capacities, but to
have only such influence as the force of their reasoning may deserve." 13.
(emphasis mine)

As to the power of the sword. Article I, Section 8 of the Constitution
grants to Congress alone the authority, or power "to raise and support armies’;
'to provide and maintain a Navy'; and "To make Rules for the Government and
Regulation of the land and naval forces. In Federalist 78 Alexander
Hamilton addressed colonists' concerns over a strong federal judiciary. "The
judiciary”, he proclaimed, " has no influence over either the sword or the
purse”. That was the intent of the Founding Fathers, but today, whatever the
courts want is a constitutional imperative while everything they choose to
oppose is unconstitutional.

Recently the federal judiciary has begun to take upon itself the
responsibility for our nation's defense readiness. While nowhere under Article
HI will one find such power granted to the courts this has uot deterred them
for even a millisecond. Having taken unto themselves the power to legislate
by decree they have now begun a quest to acquire the political power of the
sword to achieve subjective goals.

In an Associated Press report of Tuesday, October 19, 1993 it was
noted that the Supreme Court agreed to decide whether states and
communities hard hit by cuts in defense spending may challenge military base
closings in court. The justices indicated that they would review a federal
appeals court ruling which let local officials and union members try to
overturn the government's decision to close the Philadelphia Naval Shipyard.
Lawsuits, the report continued, over individual base closings would upset the
process Congress adopted for making such politically difficult decisions.
While the loss of jobs is a tragedy it is not the responsibility of the courts to
interfere with political decisions made by Congress as they carry out the
responsibilities delegated to them under Article I, Section 8 of the
Constitution. The responsibility for our nation's defense rests with the
legislative branch of government alone, and nowhere in the Constitution is
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Congress authorized in tJiy maniu.  d-L”c dus power, in any form, to the
judicial branch of government, yet Congress gives its blessing to the judiciary
to act on its behalfby an implied silent assent.

Another example. The courts are challenging the right of the military to
set rules and regulations by restricting homosexuals from serving in the armed
forces of the United States.

On January 28, 1993 United States District Judge Terry J. Hatter, Jr.,
in the case of Meinhold v. United States, otherwise known as the LQay
Sailor’s Case", held that the military’s policy of excluding homosexuals was
“unconstitutional” claiming that it violated equal protection laws, but his
remarks indicated that it was he who was ignoring not only the Constitution
but factual testimony as well. For example, in paragraph 5 of his opinion
Judge Hatter stated, "In determining whether the policy is rationally related,
the Court cannot merely defer to the "military judgment"” as the rationale for
the policy-the Court must consider the factual basis underlying the "military
judgment." 14. Still, when facts were presented Judge Hatter ignored them.
Judge Hatter also chose to ignore a 1953 Supreme Court opinion in the case
of Orloff v. Willoughby. In the Court's opinion the justices noted that,
"(J)udges are not given the task of running the Army." 15. Judge Hatter also
chose to ignore the more recent 1983 Supreme Court case ?f Chappel v
Wallace. Here the Supreme Court noted that, "The complex, subtle, and
professional decisions as to the composition, training, equippir g, and control
of a military force are essentially professional military judgments, subject
always to civilian control of the Legislative and Executive Branches." 1s.
But that was then, and this is now. Congress should make it clear to the
judiciaiy that they have trespassed into Article 1 powers and that they are
directed to remove themselves forthwith. Unfortunatelv the silence from
Capitol Hill is deafening.

In a letter to me Congressman Jim Talent, R-MO stated, "This
decision, Meinhold v United States, is only one of many in a growing
trend by the U.S. court system to extend its power well beyond the intentions
of the framers of our Constitution.” My question to Congressman Talent, and
all members of a laissez faire Congress is, 'You have recognized the
challenge. You have articulated the challenge. When will ycu exercise your
constitutional responsibilities and address this challenge?"

Today the Supreme Court of the United Stales and various inferior
courts throughout the land have invaded another political area which belongs
to the people alone. | refer to the principle espoused by the early colonists, to



wit, there shall be no taxation without representation. In a commentary |
penned for the March 5. 1992 edition of the st. Louis Lost Dispatch,
entitled "When Judges Subvert The Constitution”, | addressed the abuse of
judicial power in the area of court ordered taxation. | pointed out then that,
"The framers of the Constitution specifically limited the power to tax and
vested such power to lay and collect taxes in the legislature...No exceptions
to this view were ever expressed" 17. or, | hasten to add, unplied. Earlier |
quoted these words of Bishop Hoadly, "(W)hoever hath an absolute authority
to interpret any written or spoken laws it is he who is truly die lawgiver." |
would suggest to you that whoever controls the purse strings ultimately
contiols power, the ability of a government to function and the direction it
shall go. /'lexander Hamilton put it another way in Federalist 79 when he
stated, "In the general course of human nature, a pcwer over a mem's
subsistence amounts lo a power over his will." Of the three sources of
political power to which 1 have referred, the power of the purse is the most
critical for the power to tax is not only the power to build, but in the wrong
hands it can be an instrument of destruction, and the power of total control.
When did the federal judiciary take upon itself the power tax? In
November 1982, Missouri voters approved a referendum (Proposition C)
which directed local school officials to reduce their operating levies by an
amount equal to fifty percent of the revenues local school districts would
receive under a one-cent increase in the state sales tax. 1. On July 5, 1983
the federal district court enjoined the voter approved roll back of real estate
taxes. {Liddell v Board of Educ.}supra, 567F. Supp at 1056) and directed
the Board of Education to use this money to fund the quality education
programs necessary to restore the St. Louis schools to their AAA status. The
U.S. Court of Appeals for die Eighth District sustained tire district court’s
injunction of the roll back on what it termed "Equitable grounds”. The court
claimed that it had "broad equitable powers to remedy...evils...(including)
a narrowly defined power to order increases in local tax levies on real
estate.”" 19. (emphasis mine) In a dissenting opinion Judge John R. Gibson
noted that, "The Court need not and should not go this far. The taxing power
of the states is primarily vested in their legislatures, deriving their authority
from the people.” 20. Judge Bowman concurred with Judge Gibson's opinion
and stated, "I join in Judge John R. Gibson’s well-reasoned dissent....and the
singular inappropriateness in our Constitutional system of a federal court's
ordering state and local taxing authorities to impose specific tax increases."
21. There are those who choose not to call this example a tax increase, but it
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-U ..uutmg less when citizens are denied monies they voted fo;
themselves. | was taught in school th* taxation without representation as
practiced in the late 1700s was wrong. The question is, if it was wrong then
why is it right today? And, if it is wrong, where arc our elected
representatives to right this wrong? There is more.

In September of 1987 Judge Russell G. Clark of the District Court
entered an order approving extensive Kansas City Missouri School District
capital improvement projects and a far-reaching magnet schools plan. In order
to fund this order Judge Clark ordered a surtax of 1.5% added to Missouri's
State Income Tax for all persons and entities receiving income for work done,
services rendered, and income received from activities within the KCMSD
and further ordered die tax levy for the KCMSD to be raised from $2.05 to
$4.00 per $100 of assessed valuation. 22. On appeal die Eighth Circuit
reversed die "Judicially imposed income tax surcharge, holding that the trial
court invaded the province of the legislature in ordering this
surchargc,(empliasis miiie) and that the order (was) beyond the power of the
district court as outlined in Specified Supreme Court and Eighth Circuit
precedent”. 23. On the other hand the Court of Appeals affirmed the District
Courts $1.95 levy increase in effect until the end of the 1991 - 92 fiscal
year,... then authorized the Kansas City School Board to obtain from the trial
court each year ad infinitum, and without voter approval, a "'reasonable” levy
(tax) increase over and above the 51.95 levy (tax) to fund desegregation
expenses ordered bv the courts." 24. In 1983 The United States Supreme
Court upheld the lower federal courts order imposing a property tax increase
claiming that the order did, “satisfy equitable and constitutional principles
governing the District Court's power." 25. (emphasis mine)

In a dissenting opinion, however, Supreme Court Justice Kennedy
stated that, "The premise of the Court's analysis is infirm." He continued ,
"The question is whether a district court possesses a power to tax under
federal law, either directly or through delegation.” (emphasis mine) Justice
Kennedy points out that, 'The description of the judicial power nowhere
includes the word tax' or anything that resembles it"; 26. but this
constitutional fact did not deter the Supreme Court from upholding the lower
court's order or "authorization" to mcrease property taxes in Kansas City,
Missouri.

Such power to allocate or reallocate funds by an unaccountable
judiciary denies elected officials the necessary tools to properly and
responsibly represent and provide for those who have freely elected them. An
unelccted and unaccountable judiciary, sitting miles from the people affected,



inis no inif interest nvthem. cmv subjective go.ils cloaked in robes uf Troian
e.-«. icgaiese. As Justice Kennedy notes in his dissenting opinion, "Peruaps
it is good educational policy to provide a school district with the items
included in the KCMSD capital improvement plan....(B)ut these items are
part of legitimate political debate over educational and spending priorities,
not the Constitutions command of racial equity." 27.
This decision "authorizing™ a tax increase represents "“the first in which
a lower federal court has in fact upheld taxation to fund a remedial decree".
28. As Justice Kennedy noted, "..rules of taxation that owverride state
political strictures not themselves subject to any constitutional infirmity raise
serious question of federal authority." This decision, "a first" according to
Justice Kennedy, sets a Stare declisis, or precedent, which will at some time
in tlie future affect all states, and the fact that Congress remains silent on this
issue lends credibility to the claim by the courts that they do in fact have the
power to tax. In his book, The Tempting of America, Judge Robert Bork
spelled out his view of the responsibilities of the legislative vis-a-vis the
judicial branch of government. He wrote, "Where the law stops, the legislator
may move on to create more; but where the law stops, the judge must stop."
29. Here let me add that the only change a court may make is to change the
period at the end of the law to an exclamation point!
In a column of October 18, 1993 columnist Charley Reese made this
observation about government, " (T)lie men who signed the Declaration of
Independence and who wrote the Constitution recognized that government—
any govemment-was the potential enemy of individual freedom. They held
high the value of governments with limited powers and limited jurisdiction,
bound tightly by constitutions, which they viewed as contracts between the
people and their governments, (emphasis mine) Today", he continues,
there is virtually zilch talk about freedom or principles of good government.
It's all about social and economic issues.” 30. Again Justice Kennedy, "This
assertion of judicial power is one of the most sensitive of policy areas,
that involving taxation, (it) begins a process that over time could
threaten fundamental alteration of the form of government our
Constitution embodies.” 31. (emphasis mine) In his farewell remarks to the
new nation President George Washington warned, "Let there be no change by
usurpation; for through this, in one stance may be the instrument of good, it
Is the customary weapon by which free governments are destroyed”. James
Madison also noted, "I believe there are more instances of the abridgment of
freedom of the people by gradual and silent encroachments of those in power,



Udii uy violent and suduun usurpations 32. In a Ainnientary
columnist Thomas Sowell wrote, "History shows many great nations and
civilizations declining and falling, but we may be the first to destroy ourselves
from within.". 33,

In 1982 Judge Robert T. Donnelly addressed the Missouri General
Assembly. In his remarks he stated. "History tells us that the Framers (of the
Constitution), in establishing a federal government, were influenced by the
teachings of Locke, Rousseau, and others, and by the social concept they
espoused. This concept would recognize a continuing right in the people to
call their agents, even the United States Supreme Court, to account. It would
assure that the people, and not an agency of government, will determine the
direction of their lives. If, in fact, the United States Supreme Court is
exercising powers witiiout the consent of the governed - the people - then the
rights it purports to secure in their name are counterfeit - its benevolence a
fraud." 34.

Again let me pose the question. \WWhere were our elected officials while
all this was taking place? Where are they today? Do they even have an
opinion? In May of 1992 | traveled to Washington and visited with a number
of members of Congress, among them Congressman Henry Hyde (R-IL). In
his office | discussed my concern; his response, "While I'm sympathetic to
your concern, on this issue frankly Congress just doesnt give a damn.” Today
we have a Congress that wont balance the budget, a Congress in which many
members were unable or unwilling to balance their own personal checkbooks
until their irresponsible and culpable behavior was exposed and a Congress
which has shown a willingness to turn over to an un-elected judiciary the
most sacred of trusts, the authority to tax. So who is to rein in the judiciary if
not the legislative branch of government? The people? Think again!

Today the American people are under the illusion that they are being
constitutionally governed, without even understanding what that means. Sure,
they and members of Congress will tell you that they have read the
Constitution, but without knowledge of prior intent they will never understand
its true meaning. "Government", writes colunv alter Williams, "is about
coercion. Limiting government is the single most important instrument for
guaranteeing liberty. Were working on the third generation which has had
little in the way of education about what our Constitution means and why it
was written. Thus, they fall easy prey to charlatans, quacks and hustlers." 3s.

In 1982 Judge Donnelly attempted to persuade the General Assembly
to petition Congress to rein in the federal judiciary. His admonishment to do
so fell upon deaf ears; but as time passes we all see tilings in a different light.



In 1993 the Missouri Genera Asscmu) p»oaeu a resolution calling upon
Congress to submit to the states an amendment to the Constitution which
would curb the taxing powers of the judiciary. It reads, "Neither the
Supreme Court nor any inferior court of the United States shall have the
power to instruct or order a state or political subdivision thereof, or an
official of such state or political subdivision, to levy or increase taxes."
36. Credit for the success in passing this resolution is due primarily to the
tireless and persistent efforts of State Senator Walt Mueller (R-Kirkwood)
and those of Representative Bill Skaggs (D-Kansas City).

Gordon Crovitz, writing in The Wall Street Journal noted, "No
legal principal carves illegitimate rulings in stone.” 37. If this be tme, as |
believe it to be, then no unconstitutional ruling, opinion or declaration can be
wrapped in robes of declared constitutional legitimacy and become the law of
the land unless the misinformed, uninformed or those who know better do not
act to stop it. inasmuch as Congress chooses to ignore the unconstitutional
actions of the Court, I believe it is now up to the state legislatures to call the
Supreme Court of The United States to account by calling for an amendment
to the United States Constitution which will rein in the federal judiciary's
usurpation of the taxing powers which belong to the people alone through
their elected representatives.

In November of 1993 Senator Mueller asked me to chair a group we
call The Madison Forum, in that capacity Senator Mueller. Representative
Skaggs and | have contacted the majority and minority leaders in both the
upper and lower chambers of every state legislature seeking support for
passage in their state of a resolution identical to the one which was passed by
the Missouri General Assembly in 1993. But the passing of this resolution in
Missouri isjust a first step on what will be a long and arduous journey. When
the legislatures of thirty three additional states pass this resolution it will
assume die form of a petition to Congress. Congress will then be forced to
submit to the states for consideration an amendment to the United States
Constitution which will curb the power to tax which the judiciary has
assumed.

It has been said that Benjamin Franklin, coming out of the constitutional
convention, was approached by a woman who asked him, "What kind of
government have you given us?"' His reply, "A Republic, madam, if you can
keep it."

Senator Mueller, Representative Skaggs and | and others who feel as
we do will continue to work to see that the federal judiciary and the Supreme



Court are brought to account tor then unconstitutional actions. It is our
intention to insure that this government will remain the Republic to which
Benjamin Franklin referred A Republic for which thousands have given their
last great measure of personal sacrifice. A Republic m which the
inseparable twins, liberty and freedom will not, like sand, slip through our
fingers.

We intend to share with others these self evident truths which the
founding fathers embraced knowing full well this is the only way to insure
that this Republic will remain a government of the people, by the people and
for the people. So help us God.

END
John R. Stoefiler - Chairman
The Madison Forum
847 U.bonne Parkway
Manchester, MO 63021
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| have read your The Case For A Constitutional
Amendment and congratulate you on a job well done. It
Is extremely well documented and very forceful. I wish
you well.

As you know, you are taking on a daunting task in
trying to educate the people in this matter. The Court,
without any authority, has literally taken over a
substantial portion of social policy in the nation. It has
done this by telling the people that “the Constitution
requires it.” Felix Frankfurter wrote to President
Franklin Roosevelt, ”People have been taught to believe
that when the Supreme Court speaks it is not they who
speak but the Constitution, whereas, of course...it is they
who speak and not the Constitution. And | verily believe
that that is what the country needs most to understand.”

Letter to John R. Stocfllcr

From The Honorable Robert T. Donnelly
ChiefJustice of Missouri
1973- 1975 1981 - 1982
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SPONSOR STATEMENT

The purpose of HIJR-30 is to petition the Congress of the United
states to prepare and present to the legislatures of all the states an
amendment to the Constitution of the United States. This
amendment would prohibit the Supreme Court or any inferior
court of the United States, from ordering a state or political

subdivision of a state to levy or increase taxes.

The resolution comes as a request from the office of Representative
Bill Skaggs, from the state of Missouri. This effort was brought
about by a court case in Missouri, whereby the Supreme Court
mandated the city of Kansas City to charge a tax to fund

desegregation expenses ordered by the courts.

Presently there are ten states which have introduced a similar

resolution.
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SUBJECT: Amendment to the United States Constitution (HJR 30)
TO: Representative Al Vezey
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HJR 30 requests the United States Congress to propose an amendment to the Constitution
to prohibit federal courts from ordering states or political subdivisions to impose or increase
taxes. Under Article V of the U.S. Constitution Congress may propose amendments.
Additionally, upon application of the legislatures of two thirds of the states, Congress is
required to call a convention for the purpose u considering amendments. This latter method
has never been used and there is considerable debate about whether a convention may be
limited to consideration of onJv a specific amendment or whether, having called a convention,
any amendment may be considered. Because of this uncertainty, | have not in this resolution
included a request that a convention be called for the limited purpose of considering a specific

amendment relating to court ordered taxation.
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