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To: Representative Brian Porter
Chairman, House Judiciary Committee

From: Representative Gene Therriaû JfŶ
Date: February 20, 1996
Re: Hearing request for House Bill 450

I would like to request a hearing for House Bill 450, "An act relating to 
trademarks; amending Alaska Rule of Appellate Procedure 609; and providing 
for an effective date.“
This legislation is intended to update the State Trademark Act, which has not 
been changed since the mid-60s. The bill is modeled closely to the Model 
State Trademark Bill, written by the International Trademark Association. It 
would allow the registration of marks that currently cannot be registered under 
state law, such as service marks, certification marks and collective marks. The 
legislation was introduced at the request of the Division of Banking, Securities 
and Corporations.
Attached to this memorandum are:

1. Sponsor statement
2. Sectional analysis
3. Current fiscal notes
4. Position statement
5. Background materials
6 . Two proposed amendments

We are not requesting a teleconference at this time.
I am also submitting two amendments for the committee's consideration. 
Amendment 1 would allow the agencies affected by the Act to proceed with 
regulations necessary to implement the changes enacted by the new law prior 
to the effective date of the bill. This is necessary so that regulations are in place 
when the bill goes into effect. Amendment 2 is a technical change to correct an 
error made in drafting.
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Passage of the legislation is needed to strengthen the intellectual property 
rights for Alaska's business community. I would appreciate consideration of 
this bill at the Committee's earliest convenience. Thank you.
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HB 450 "An act relating to trademarks; amending Alaska Rule of
Appellate Procedure 609; and providing for an effective date."

Sponsor: Representative Gene Therriault

Sponsor Statement:

This legislation is intended to update the State Trademark Act. Alaska's 
current law is modeled upon the 1964 Lanham Act. The proposed revision is 
to bring Alaska's trademark law current with the changes to the Lanham Act 
over the past 30 years, and is modeled closely to the Model State Trademark 
Bill written by the International Trademark Association. This revision will 
allow the registration of marks that currently cannot be registered under state 
law, such as service marks, certification marks and collective marks. The 
legislation was introduced at the request of the Division of Banking,
Securities and Corporations. Passage of the legislation is needed to strengthen 
the intellectual property rights for Alaska's business community.

REPRESEN TATIVE 
G E N E  T H E R R I A U L TP .O  Box 55326 
I lorih Pole, A laska 99705 (907) 488-0862
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House Bill 450, "An act relating to trademarks; amending Alaska Rule ofAppellate Procedure 609; and providing for an effective date."The revisions to this bill are based on the Mod*.-! State Trademark Bill,prom ulgated by the International Trademark Association.
Section 1 IN TEN T . The legislation is intended make Alaska's system of state trademark registration consistent with the federal system.
Section 2 Replaces the term "trademark" with the term "marks" as theyrelate to the income the state derives from rentals or royalties for using the marks. A  trademark refers only to a word, name or symbol placed on a product to identify who made it. "Mark" includes a "certification mark," "collective mark," "service mark," and "trademark." A  certification mark is used by someone other than the registrant to certify characteristics of the product or that the product was made by a union; a collective mark is used by members of a cooperative or association to indicate membership in a union; a service mark is used to identify the services of a person. This change is made throughout the bill.
Section 3 AS 45.50.010 (1) - (5) Contains clarification and grammaticalchanges, including addition of the words "when used on or in connection with" to describe how a mark must be used. This change is made throughout the bill.

AS 45.50.010 (6) States that a mark cannot resemble another mark registered with the United States Patent and Trademark Office. The current law states the mark cannot resemble another mark registered in the state.
Section 4 A d ds definitions for "descriptive" and "misdescriptive" by stating that when words describing goods or services become accepted as identifying the goods or services, the words are no longer merely descriptive. Defines "misdescriptive" as words that falsely describe goods or services.
Section 5 Changes the entity with whom a mark must be registered from the department to the commissioner, and makes technical changes.

(1) (B) A dds the following to the information that must be included when registering a trademark:

Sectional Analysis



Section 6

Section 7

Section 8 

Section 9

Section 10 

Section 11

- the partnership, the state in which the partnership is organized and the names of the general partners.-- a statement that to the best of the applicant's knowledge, no other person has previously registered a confusingly similar mark.-- a statement as to whether an application to register a mark has been filed with the United States Patent and Trademark Office by the applicant or a predecessor and, if registration was refused, why. The change is in response to comments from state trademark administrators who want to benefit from any prior federal examinations.A dds a new section regarding the application procedure. This section clarifies the commissioner's authority to accept or reject an application, based on the registrability of the proposed mark. Current law gives the commissioner no direction on the procedure for examining applications.A dds partnership to the list of groups that can apply to register a mark and requires three examples showing use of the mark on or in connection with the goods.Takes the filing fee out of statute and allows it to be set by the department. This is to allow greater flexibility.A d ds the following to the information to be shown on the certificate:-- if a corporation, the state of incorporation-  if a partnershi’ >, the state in which the partnership is organized and the names of the general partners.M akes various other technical revisions, such as adding "services" to the definition of products that can be registered.This change is made throughout the bill.Changes "department" to "commissioner" as the party that issues certificates. Similar changes are made throughout the bill.Changes the duration of regular registration from 10 years to five years to reduce the number of "deadwood" registrations. "Deadwood" refers to marks that have not been used in commerce for an extended period of time.
Section 12 A dds a subsection stating that renewal applications must include a verified statement that the mark has been and still is in use.



Section 13 Takes the renewal fee out of statute and allows it to be set by the department.
Section 14 Reduces the renewal time from 10 successive years to five successive years.
Section 15 Changes the time the commissioner must notify registrants of the need to renew from one year to six months before the mark expires.
Section 16 Makes technical changes consistent with the rest of the bill.
Section 17 A dds a new section regarding name changes and other filings. Under previous versions of the Model Bill, assignments of trademark registrations and applications are recordable. This section was revised to allow the recording of name changes as w ell.

45.50.125*b) Allows the recording of other instruments that relate to state trademark registrations such as licenses, security interests or mortgages.
Section 18 Technical amendments to reflect other changes.
Section 19 Provides that the commissioner can cancel registrations that expire and are not renewed under A S 45.50.070 - 45.50.090. Currently, the commissioner can cancel a mark that was registered under previous law, is more than five years old and has not been renewed.45.50.140 (f) Provides that a registration may be canceled if the mark has become generic.
Section 20 Adds a new section stating that a mark is abandoned when use of the mark has been discontinued and the registrant has no intent to resume its use, or when the mark loses its significance as a mark due to action or failure to act. N o use of a mark for two years is sufficient to prove that registration has been abandoned.
Section 21 This section affects classification of goods and services. Somestates have adopted the old U .S. classification system while others have converted to the International classification system. The bill removes direct delineation and states that to the extent piaciical, the classification of goods and services should conform to the classification adopted by the United States Patent and Trademark Office.
Section 22 Makes technical amendments.



Section 26

Section 23

Section 24

Section 25

Section 27

Section 28 

Section 29 

Section 30 
Section 31

M akes technical amendments.Provides remedies for cases involving infringement, in the form ol a judgm ent for punitive damages not to exceed three times the profits, damages, and reasonable attorney fees of the prevailing party.A d ds new sections regarding dilution of a mark. Dilution is the lessening of the capacity of a mark to identify and distinguish goods or services. Often the distinctiveness of a famous mark is diluted when it is used without the owner’s consent on dissimilar products over a period of time, gradually chipping away the famous mark's foundation. 45.50.180 (d) gives a registrant the right to file an injunction against another's dilution of a famous mark, and to collect damages if the dilution was intentional. It lists factors to be considered when determining if a mark is famous.Provides definitions.45.50.200 (10) Adds a new definition for "use" or "used." The word "use" has been revised according to the standards of the Trademark Law Revision Act and to cover only "use in the state." The requirement of intrastate use eliminates possible ambiguities created by alternate references to "use" or "used."45.50.200 (11) A dds a new definition for "verified."M akes technical amendments M akes technical amendments M akes technical amendmentsProvides a transition period, stating that the amendments do not apply to an application or proceeding pending on the effective date of the act, and that a registration or renewal of a registration that is in effect on the effective date of the Act remains in effect despite the Act.

Makes technical amendments.
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Expenditures/Revenues
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LAND & S T R U C T U R E S

GRANTS, CLAIMS
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T E M P O R A R Y

ANALYSIS: (Attach a separate page if necessary)

HB 450 will remove fees from the statute and give the Commissioner authority to promulgate fees by 

regulation. The current fee for n e w  registration and renewals is $10.00 per application. The current fee for 

assignment Is $2.00. The current fees have not increased in 30 years. The increase in revenue is based on 

an anticipated fee for n e w  registrations and renewals of $50.00 and an assignment fee of $50.00.
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The department supports the passage of HB 450. Passage of this bill 
will make the Alaska Trademark Act substantially consistent with 
the federal system of trademark registration, and will strengthen 
“intellectual property” (various types of trademark forms) rights for 
Alaskan businesses.

The major improvements to the Alaska Trademark Act, proposed by 
HB 450, include broadening trademark protection to service providers, 
adding additional remedies to trademark owners for infringement, and 
providing anti-dilution provisions for “intellectual properly” owners 
whose trademark has become famous in this state.

The department endorses the intent of this bill to update the Alaska 
Trademark Act, and strengthen “intellectual property” rights for Alaskan 
businesses.

The department expects no additional cost will be incurred by this 
legislation.

Date: /  " 3 ( - %

WLH/WFK/KP/dgl/484pp.kp
013096a



BILL ANALYSIS

STATE O F  A L A S K A

OFFICE O F  T H E  G O V E R N O R

DEPARTMENT

Commerce & Economic Dev.
DIVISION BILL NUMBER SPONSOR

Banking, Securities & Corp. HB 450 Representative Gene Therriault
SHORT TITLE OF BILL

Alaska Trademark Act
DEPARTMENT POSITION

The departm
PREPARED BY

Willis F. Kirkpa
DATE

1/30/96
$ ------------

SUMMlf
OTHER AGENCIES AFFECTED BY BILL

None
CONSTITUENT GBOUP(S) AFFECTED BY BILL

Any type of business owners in Alaska who use words 
or logos to identify their goods and services. Legal 
practitioners in intellectual property.

ORGANIZATIONAL SUPPORT FOR BILL

The International Trademark Association, Intellectual 
Property Attorneys

ORGANIZATIONAL OPPOSITION TO BOX

None

FISCAL iJEPACT: □  NONE 0  FISCAL NOTE ATTACHED

BACKGROUND/LEGISLATIVE INTENT

HB 450 was patterned to be substantially consistent with the federal system of trademark registration under the 
Lanham Act of 1946, as amended.

ANALYSIS OF BILL/PROGRAM EFFECTS

The current Act is modeled after a pre 1964 version of the Model State Trademark Bill, and has not kept pace 
with changes to the Lanham Act which have occurred over the past 30 years. The proposed legislation is based 
upon a revision to the MSTB which was adopted by the International Trademark Association, the International 
Association of Corporation Administrators, and the National Association of Secretaries of State. HB 450 will 
make the State Trademark Act more consistent with the Lanham Act, and will strengthen intellectual property 
rights for Alaskan businesses.

a m en d m en ts  pro po sed

Sec. 32. TRANSITION: REGULATIONS. Notwithstanding Sec. 33 of thia Act, the state agencies affected by 
this Act may proceed to adopt regulations necessary to implement changes in law enacted by this Act. The 
regulations take effect under AS 44.62 (Administrative Procedure Act), but not before the respective effective 
date of the change in law in this Act.

Sec. 33. This Act takes effect January 1, 1997.

PLEASE ATTACH A SEPARATE SHEET FOB ADDITIONAL COMMENTS OR ANALYSIS

B IL LA iiA L .F R MKP/dgl/483ba.kp/013096a
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Sec. 32 TRANSITION: REGULATIONS. Notwithstanding Sec. 33 of this Act, the state
agencies affected by this Act may proceed to adopt regulations necessary to 
implement changes in law enacted by this Act. The regulations take effect under 
AS 44.62 (Administrative Procedure Act), but not before the respective effective 
date of the change in law in this Act.

Sec. 33 This Act takes effect January 1,1997.



A m endm en t 2

Section 30 Page 16, Line 14. Change "AS 45.50.025(d), added by sec. 5 

of this act, amends Alaska Rule of Appellate" to "AS 

45.50.025(d), added by sec. 6 of this act, amends Alaska 

Rule of Appellate"



(7) O U S E  C O M M I T T E E  R E P C  .T
Date Referred to Committee: January 26, 1996 FURTHER REFERRALS: J u d i c i a r y

Date of Committee Action: ^  ~ f  ^

The LABOR AND COMMERCE Committee considered: HB 450

HOUSE BILL NO. 450 ALASKA TRADEMARK ACT

“An Act relating to trademarks; amending Alaska Rule of Appellate Procedure 609; and providing for an effective 
date.”

recom m ends it be replaced
with the following com m ittee substitute C  S  r f  p  & C . )

[ ] additional referral t o ______________
f | attached amendment(s)

A D O PTS:___________________________

Committee

ATTACHES NEW FISCAL NOTE(s): (Dep0

[>^Tiscal note(s)

Letter of Intent

APPROVES PREVIOUS:

[ ] fiscal note(s) __________

[ ] the same tide 
J><̂  a new tide

(Dqx/Due)

[ 1 zero fiscal note(s) [ ] zero fiscal note(s)
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Anchorage, AK Los Angeles. CA Mount Vernon, WA Olympia, WA Portland. OP Seattle, MM

La n e  

P o w e l l  

Spea r s  

Luberskt

F e b ru a ry  1 6 , 1 996

T h e  H o n o r a b l e  G e n e  T h e r r i a u l t  
R e p r e s e n t a t i v e
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
R o o m  4 2 1  S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

Re: H o u s e  B i l l  No. 450, a n d  A c t  R e l a t i n g  to T r a d e m a r k s

D e a r  R e p r e s e n t a t i v e  T h e r r i a u l t :

I a m  w r i t i n g  t o  e x p r e s s  m y  s u p p o r  - f o r  H o u s e  B i l l  450, 
e n t i t l e d  "An A c t  R e l a t i n g  to  T r a d e m a r k s ; A m e n d i n g  A l a s k a  R u l e  
o f  A p p e l l a t e  P r o c e d u r e  609; a n d  P r o v i d i n g  f o r  A n  E f f e c t i v e  
D a t e . "  T h i s  l e g i s l a t i o n  is b a s e d  o n  t h e  r e v i s e d  M o d e l  S t a t e  
T r a d e m a r k  Bill, a d o c u m e n t  d r a f t e d  i n  1992 b y  t h e  
I n t e r n a t i o n a l  T r a d e m a r k  A s s o c i a t i o n  ( I N T A ) , t h e  w o r l d 1£ 
l e a d i n g  o r g a n i z a t i o n  of t r a d e m a r k  o w n e r s  a n d  p r a c t i t i o n e r s .  
M y  firm, L a n e  P o w e l l  S p e a r s  L u b e r s k y ,  is " m e m b e r  o f  INTA. As 
a n  a t t o r n e y ,  I e n c o u r a g e  t h e  A l a s k a  L e g i s l a t u r e  t o  a d o p t  t h i s  
m e a s u r e .

H o u s e  B i l l  450 r e f l e c t s ,  in part, r e c e n t  a m e n d m e n t s  m a d e  
t o  t h e  L a n h a m  Act, t h e  f e d e r a l  t r a d e m a r k  s t a t u t e  t h a t  h a s  
e f f e c t i v e l y  p r o t e c t e d  t h e  i n t e r e s t s  o f  c o n s u m e r s  a n d  t h e  
b u s i n e s s  c o m m u n i t y  o v e r  a p e r i o d  o f  f i f t y  ye a r s .  I t  a l s o  
p r o m o t e s  c o n s i s t e n c y  w i t h  n e w  c h a n g e s  t o  t h e  t r a d e m a r k  l a w s  of 
o t h e r  states.

T h e  e n a c t m e n t  o f  t h i s  l e g i s l a t i o n  w i l l  i m p r o v e  t h e  
f u n c t i o n i n g  o f  t h e  s t a t e  t r a d e m a r k  s y s t e m .  It w i l l  a l l o w  m e  
a n d  m y  f i r m  t o  b e t t e r  d e f e n d  o u r  c l i e n t s '  m a r k s  a g a i n s t  
i n f r i n g e m e n t  a n d  i m p r o v e  t h e  q u a l i t y  o f  t r a d e m a r k  s e a r c h e s  
u n d e r t a k e n  b y  t h e  D e p a r t m e n t  o f  C o m m e r c e  a n d  E c o n o m i c  
D e v e l o p m e n t .  T h e  p r o m o t i o n  of  t r a d e m a r k s  a n d  t h e  r e c o g n i t i o n  
o f  t h e  i m p o r t a n t  r o l e  t h e y  piety in c o m m e r c e  w i l l  a l s o  be 
g r e a t l y  e n h a n c e d .

P l e a s e  f e e l  f r e e  t o  c o n t a c t  m e  s h o u l d  y o u  h a v e  a n y  
q u e s t i o n s  c o n c e r n i n g  m y  s u p p o r t  o f  H o u s e  B i l l  450.

London. England Tokyo, lapan



The H o n o ra b le  Gene T h e r r i a u l t
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T h a n k  y o u  f o r  y o u r  a s s i s t a n c e .

V e r y  t r u l y  y o u r s ,

L A N E  P O W E L L  S P E A R S  L U B E R S K Y

M a r k  R i n d n e r

cc: A n n e  W. G l a z e r ,  Esq.

MR\thcrri«u.ltr



PERKINS COIE
A Law Partnership Including Professional C irporations 

1029 West Third Avenue, Suite 300 ■ Anchorage, Alaska 99501-1970 
Telephone: (907) 279-8561 • Facsimile: (907) 276-3108

February 12, 1996

The H onorable Pete Kott 
Chair, C om m ittee on Labor and Commerce 
A laska H ouse o f  Representatives 
Room  432 State Capitol 
Juneau, AK 99801-1182

R e: H ouse Bill No. 450, an A ct R ela tin g  to T rad e m a rk s

D ear Representative Kott:

I am writing to express my support for H ouse Bill 450, entitled "An Act 
Relating to Tradem arks; Amending Alaska Rule o f  A ppellate Procedure 609; and 
Providing for An Effective Date." This legislation is based on the revised M odel State 
Tradem ark Bill, a docum ent drafted in 1992 by the International Tradem ark 
A ssociation (INTA), the world's leading organization o f  tradem ark owners and 
practitioners. M y firm, Perkins Coie, is a m em ber o f  INTA.

House Bill 450 reflects, in part, recent am endm ents made to the Lanham  Act, 
the federal tradem ark statute that has effectively protected the interests o f  consum ers 
and the business com m unity over a period o f fifty years. It also prom otes consistency 
w ith new  changes to the trademark laws o f other states.

The enactm ent o f  this legislation will improve the functioning o f  Alaska's 
tradem ark system. It will allow  our firm to better defend our clients' marks against 
infringem ent and improve the quality o f  tradem ark searches undertaken by the 
D epartm ent o f  Com m erce and Economic Development. The prom otion o f  tradem arks 
and the recognition o f the im portant role they play in com m erce will also be greatly 
enhanced.

Thank you for your assistance.

Very truly yours,

JNL:dlm

[/AA960430.009]





H o u s e  o f  R e p r e s e n t a t i v e s
Representative Jeannette James
Chair of House State Affairs Committee
Capitol Building (907) 465-3743 ph
Juneau, AK 99801-2197 (907) 465-2381 fax

STATE OF ALASKA
T H E  A L A S K A  S T A T E  L E G IS L A T U R E

SPONSOR STATEMENT
H B  4 5 7  F i n e s :  u n l i c e n s e d  p r a c t i c e  o f  o c c u p a t i o n  

R e p .  J e a n n e t t e  J a m e s  
February 6, 1995

T h i s  l e g i s l a t i o n  w a s  r e q u e s t e d  b y  LB & A  a s  p a r t  o f  t h e  

s u n s e t  a u d i t s  o n  v a r i o u s  b o a r d s .

C u r r e n t  'a w  a l l o w s  e n f o r c e m e n t  o f p r a c t i c i n g  c e r t a i n  

o c c u p a t i o n s  w i th o u t  a  l i c e n s e  o n ly  t h r o u g h  t h e  c o u r t s .  T h i s  

Bill a l l o w s  t h e  D e p a r t m e n t  to  i m p o s e  a  c iv il p e n a l t y  if a  

p e r s o n  p r a c t i c e s  o r  o f f e r s  to  p r a c t i c e  a n  o c c u p a t i o n  in  t h i s  

S t a t e  t h a t  is  r e g u l a t e d  u n d e r  T i t le  S e c . 0 8 . 0 1 .

T h e  c iv il p e n a l t y  m a y  n o t  e x c e e d  $ 5 , 0 0 0 . 0 0  f o r  e a c h  

o f f e n s e .  T h e  Bill a l s o  p r o v i d e s  fo r  e n f o r c e m e n t  

m e c h a n i s m s .



STATE OF ALASKA
1996 LEGISLATIVE SESSION

F I S C A L  N O T E
BILL NO. HB 457

Expenditures/Revenues_______
O P E R A T IN G  E X P E N D IT U R E S  
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS___________
TOTAL OPERATING

IC A P IT A L  E X P E N D IT U R E S

Revision Date]   Department: Commerce and Economic Development
Title: An Act relating to the unlicensed practice of  BRU: Occupational Licensing________________
certain occupations for which licenses are required.  Component: Operations___________________________
Sponsor Representative James
Requestor: House State Affairs___________________________________ C O M P O N E N T  S E R IA L  N O .  1844

CHANGE IN REVENUES

F U N D  S O U R C E ______________________    (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 General Fund
1005 GF/Program Receipts
1006 GF/MHTIA
Other 1091 Designated PR
T O T A L 0.0 0.0 0.0 0.0 0.0 0.0

Estimate o f any current year (FY 96) cost: S  0.0

P O S IT IO N S
FULL-TIME
PART-TIME
TEMPORARY

A N A L Y S IS :  (Attach a separate page if necessary)
HB 4 5 7  authorizes the department to establish a civil penalty fo r unlicensed practice o f  a regulated 
occupation in an amount not to exceed $ 5 ,0 0 0 .0 0 . The bill expands the department's cu rrent en forcem ent 
pow ers fo r  unlicensed activity by providing the civil fine option. New funds are n o t required to  implement this 
bill.

Prepared by: Jennifer Strickler, Administrative OfficCT— _________ Phone: 465-2144____
Division: Occupational Licensing f \ , Date: February 5 .1996
Approved by Commissioner: William L  Hensley ____________________  Date: 1 ' s '

Agency: Commerce and Economic Devetd'pment

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor** Legislative Office
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1 Li i n i  u

DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT
D IV IS IO N C r O CCUPATIO NAL LIC EN S IN G

T O N Y  K N O W L E S ,  G O V E R N O R

P.O. BOX 110806 
JUNEAU, ALASKA 99811-0806 
PHONE: (907) 465-2534 
FAX: (907) 465-2974 
TDD: (907) 465-5437

DATE: January 24, 1996

TO: Walt Wilcox, Aide
Representative Jeannette James

.  ^
FROM: Catherine A. Reardon, Director f

Division of Occupational Licensing 
Department of Commerce and 

Economic Development

SUBJECT: Sunset Extension Bills

JANo  2 4 V
j G

I spoke with Randy Welker, the Legislative Auditor, to clarify a few points 
in his January 17 memo and sunset audits. I hope this information assists 
your effort to incorporate all audit recommendations into the bills.

On page 1 of his memo, Mr. Welker recommends clarifying Alaska Statute 
(AS) 08.71.145 regarding licensure of opticians by credential. Mr. Welker 
explained to me that he suggests amending that statute to specifically 
mention all the requirements in Regulation 12 AAC 30.100. Page 8 of the 
optician audit discusses this suggested language.

On page 2 of his memo, Mr. Welker recommends amending AS 08.20.140 to 
codify the current practice of requiring all chiropractic applicants to take 
the state exam. Repeal of the AS 08.20.140 ana AS 08.20.120(b) will 
achieve Mr. Welker’s goal, because all applicants would then have to satisfy 
the requirements of AS 08.20.12(a).

On page 2 of his memo, Mr. Welker recommends that the Legislature 
amend the optician statute to clarify whether employees of optometrists who 
provide optician services must be licensed opticians. This is a subject of 
substantial controversy between op' ometrists and opticians. The Division of 
Occupational Licensing believes that the current law reauires optometrists’ 
employees to be licensed opticians; however, directly adaressing the issue in 
statute would certainly resolve the ongoing dispute.

Finally, Mr. Welker’s memo recommends amending the law to give the 
Division of Occupational Licensing authority to impose civil fines for 
unlicensed activity. Mr. Welker explained that he is recommending this 
authority be granted for all division licensing programs, not just the opti­
cian program. The creation of a new section in AS 08.01 modeled after 
AS 08.48.295 (architects, engineers and land surveyors) would achieve this 
goal. Licensing boards should impose the fines in programs which have 
boards. The division should impose fines in programs it directly 
administers.

CAR/cwl840.oi
012496a
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A L A S K A  S T A T E  L E G IS L A T U R E
L E G I S L A T I V E  B U D G E T  A N D  A U D I T  C O M M I T T E E

Division of Legislative Audit

P.O. Box 113300 
Juneau, AK 99811-3300 

(907)465-3830 
FAX (907) 465-2347

M E M Q-RA N D U M

T O : The Honorable M ark Hanley 
The Honorable Richard Foster 
Co-Chairs, House Finance Committee

F R O M : Randy S. Welker
Legislative Auditor

D A T E : January 17, 1996

R E: Sunset Audits

The Legislative Budget and A udit Committee has released the enclosed sunset audit reports 
on the Board o f Dispensing Opticians, the Board o f Chiropractic Examiners, and the Board 
o f  Examiners in Optometry.

I would like to take this opportunity to  provide the following comments on the legislation 
you have before your committee on each board.

Board of Dispensing Opticians (HB.382)
W e have recommended that the term ination date o f the board be extended to June 30, 2000 as 
provided for in House Bill 382.

W e are also recommending certain statutory changes regarding licensing by reciprocity and 
credentials. In Recommendation No. 1, we support the repeal o f  AS 08.71.150. This section 
is essentially irrelevant and serves to  provide legal support for applicants who have been 
rejected and are predisposed to legally challenging the board’s decision.

A lso in Recommendation No. 1, we suggest that AS 08.71.145 should be clarified to  provide 
that a  person licensed in another state w ith requirem ents and s tan d a rd s  essentially  
equ ivalen t to those o f A laska shall be  issued a  license in Alaska without examination. Such 
language would reflect the current standard being utilized by the board and provide a 
stronger statutory basis for those standards.



The Honorable Mark F  'ey - 2 - January 17, 1996
The Honorable Richard Foster 
Co-Chairs, House Finance Committee

Bflaid of,Chiropractic Examiners (HB .404)
O ur audit conclusion recommended a four year extension o f this board until the year 2000. 
This is one year sooner than the date contained in House Bill No. 404.

We are also recommending the legislature consider modifying AS 08.20.140. This statute 
provides a process by which applicants may be licensed as chiropractors without taking the 
state examination if they are licensed in another jurisdiction that has requirements equivalent 
to Alaska. The board has determined that no other jurisdiction has requirements essentially 
equivalent to those o f  Alaska. This has rendered the licensure by credentials statute 
meaningless.

Statutory amendment should codify current practice, thereby providing clear notice o f the 
licensing requirements and standards.

Board o f  Examiners.in-QptQmetrv.fHB-40S)

We are recommending that the board be extended to June 30, 2002. Additionally, we are 
recommending several changes to the optometry statutes.

First, we suggest the repeal o f AS 08.72.150 which establishes an administrative deadline for 
submitting applications to the Division o f  Occupational Licensing. We believe this deadline 
should be set by the board and the division through regulation.

Next, we recommend the repeal o f  the license requirements relating to branch offices (AS 
08.72.125). It appears that the conditions and concerns that originally gave rise to branch 
office licensing no longer exist.

We are also recommending the repeal o f  language relating to health and visual acuity 
requirements for licensure. AS 08.72.140 and AS 08.72.181 contain unreasonable and 
potentially discriminatory requirements.

Finally, we are recommending the Legislature clarify the statute that relates to the 
supervision and registration requirem ents o f  unlicensed individuals employed by opticians 
and optometrists.

We would respectfully request that the House Finance Committee consider amending the 
bills before you to address the issues summarized above regarding these specific boards.

Additionally, on a broader basis, we believe that the Division o f Occupational Licensing 
would benefit from statutory authority to impose civil fines for unlicensed activity. This 
would apply to all professions under its jurisdiction. We provide a brief discussion o f  the

ALASKA STATE LBOULATUHH IXVSION OP UX2SIATTVB AUDCT
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issue in Recommendation No. 2 o f the audit on the Board o f Dispensing Opticians. If an 
appropriate vehicle is available to accommodate this measure, we believe the division will 
im prove in the efficiency and cost effectiveness o f enforcement activities.

W e are available to assist you in analyzing the boards currently under sunset review. Please 
feel free to contact me at any time.

ALASKA STATS LfiGUlATVXB division op uwuLvnvB audtt



H O U S E  S T A T E  A F F A I R S  S T A N D I N G  C O M M I T T E E  
J a n u a r y  16, 1996 

8:00 a.m.

M E M B E R S  P R E S E N T

R e p r e s e n t a t i v e  J e a n n e t t e  James, C h a i r  
R e p r e s e n t a t i v e  S c o t t  Ogan, Vi c e  C h a i r  
R e p r e s e n t a t i v e  Joe G r e e n  
R e p r e s e n t a t i v e  Ivan Ivan 
R e p r e s e n t a t i v e  B r i a n  P o r t e r  
R e p r e s e n t a t i v e  C a r e n  R o b i n s o n  
R e p r e s e n t a t i v e  Ed W i l l i s

M E M B E R S  A B S E N T

A l l  m e m b e r s  present.

C O M M I T T E E  C A L E N D A R

* H O U S E  B I L L  NO. 382
"An A c t  e x t e n d i n g  the t e r m i n a t i o n  d a t e  of the B o a r d  of D i s p e n s i n g  
O p t i c i a n s ;  a n d  p r o v i d i n g  for an e f f e c t i v e  date."

- P A S S E D  O U T  O F  C O M M I T T E E

* H O U S E  B I L L  NO. 404
"An A c t  e x t e n d i n g  the t e r m i n a t i o n  d a t e  of the B o a r d  of 
C h i r o p r a c t i c  E x a m i n e r s ;  and p r o v i d i n g  for a n  e f f e c t i v e  d a t e . "

- P A S S E D  O U T  O F  C O M M I T T E E

* H O U S E  B I L L  NO. 405
"An A c t  e x t e n d i n g  the t e r m i n a t i o n  d a t e  of the B o a r d  of E x a m i n e r s  
in O p t o m e t r y ;  a n d  p r o v i d i n g  for an e f f e c t i v e  date."

- P A S S E D  O U T  O F  C O M M I T T E E

* H O U S E  B I L L  NO. 71
"An A c t  r e l a t i n g  to the l o c a t i o n  of the c o n v e n i n g  of the 
l e g i s l a t u r e  in r e g u l a r  session; a n d  p r o v i d i n g  for a n  e f f e c t i v e  

d a t e ."

- P A S S E D  O U T  O F  C O M M I T T E E  

(* F irst p u b l i c  hearing)

P R E V I O U S  A C T I O N

HOUSE STA COMMITTEE - 1 - 0 1 / 1 6 / 9 6



BILL: HB 382
S H O R T  TI T L E :  E X T E N D  B O A R D  OF  D I S P E N S I N G  O P T I C I A N S  
S P O N S O R  (S) : R E P R E S E N T A T I V E ( S )  J A M E S

J R N - D A T E J R N - P G A C T I O N
1 2 / 2 9 / 9 5 2366 (H) P R E F I L E  R E L E A S E D
0 1 / 0 8 / 9 6 2366 (H) R E A D  T H E  F I R S T  T I M E  - R E FERRAL(S)
0 1 / 0 8 / 9 6 2366 (H) S T A T E  A F F A I R S
0 1 / 1 6 / 9 6 (H) S T A  A T  0 8 : 0 0  A M  C A P I T O L  102

BILL: HB 404
S H O R T  TIT L E :  E X T E N D I N G  B O A R D  O F  C H I R O P R A C T O R S  
S P O N S O R  (S): L A B O R  Sc C O M M E R C E

J R N - P G  A C T I O N
2392 (H) R E A D  T H E  F I R S T  T I M E  - REFERR A L ( S )
2392 (H) S T A T E  A F F A I R S

(H) S T A  A T  0 8 : 0 0  A M  C A P I T O L  102

J R N - D A T E  
0 1 / 0 9 / 9 6  
0 1 / 0 9 / 9 6  
0 1 / 1 6 / 9 6

BILL: HB 405
S H O R T  TI T L E :  E X T E N D  B O A R D  O F  O P T O M E T R I S T S  
S P O N S O R ( S ) : L A B O R  & C O M M E R C E

J R N - D A T E
0 1 / 0 9 / 9 6
0 1 / 0 9 / 9 6
0 1 / 1 6 / 9 6

J R N - P G  
2392 (H)
2392 (H)

(H)

A C T I O N
R E A D  T H E  F I R S T  T I M E  - R E F E R R A L ( S )  
S T A T E  A F F A I R S
S T A  A T  0 8 : 0 0  A M  C A P I T O L  102

B I LL: HB 71
S H O R T  TI T L E :  L E G I S L A T I V E  S E S S I O N S  T O  B E  IN A N C H O R A G E  
S P O N S O R ( S ) :  R E P R E S E N T A T I V E ( S )  GREEN, Porter, Bunde, K o h r i n g

J R N - D A T E J R N - P G A C T I O N

0 1 / 0 6 / 9 5 39 (H) P R E F I L E  R E L E A S E D

0 1 / 1 6 / 9 5 39 (H) R E A D  T H E  F I R S T  T I M E  - R E F E R R A L  (S)

0 1 / 1 6 / 9 5 39 (H) S T A T E  A F F A I R S ,  J U D ICIARY, F I N A N C E

0 1 / 1 9 / 9 5 91 (H) C O S P O N S O R ( S ) s  B U N D E

0 1 / 1 2 / 9 6 2440 (H) C O S P O N S O R ( S ) : K O H R I N G

0 1 / 1 6 / 9 6 (H) S T A  A T  0 8 : 0 0  A M  C A P I T O L  102

W I T N E S S  R E G I S T E R

W A L T E R  WILC O X ,  C o m m i t t e e  A i d e  
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  
S t a t e  C a p i t o l ,  R o o m  102 
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  
T e l e p h o n e :  (907) 4 6 5 - 3 7 4 3
P O S I T I O N  S T A T E M E N T :  P r o v i d e d  i n f o r m a t i o n  o n  HB 382, H B  404 and

H B  405.

C A T H E R I N E  R E A R D O N ,  D i r e c t o r  
D i v i s i o n  of O c c u p a t i o n a l  L i c e n s e s

HOUSE STA COMMITTEE - 2 -  0 1 / 1 6 / 9 6



D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t
P.O. B o x  110806
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 8 0 6
T e l e p h o n e :  (907) 4 6 5 - 2 9 7 4
P O S I T I O N  S T A T E M E N T :  T e s t i f i e d  in favor of HB 382, HB 404 a n d  HB
4 05 .

L A R R Y  H A R P E R ,  L i c e n s e d  D i s p e n s i n g  O p t i c i a n  
534 W e s t  2 n d  A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
T e l e p h o n e :  (907) 2 7 6 - 1 0 2 1
P O S I T I O N  S T A T E M E N T :  P r o v i d e d  c o m m e n t s  o n  HB 382.

D E N N I S  EGAN, M a y o r  
C i t y  a n d  B o r o u g h  of J u n e a u  
155 S o u t h  S e w a r d  S t r e e t  
J u n e a u ,  A l a s k a  99801 
T e l e p h o n e :  (907) 5 8 6 - 5 2 5 7
P O S I T I O N  S T A T E M E N T :  T e s t i f i e d  a g a i n s t  HB 71.

J A M I E  P A R S O N S ,  C h a i r  
A l a s k a  C o m m i t t e e  
9218 E m i l y  W a y  
J u n e a u ,  A l a s k a  99801 
T e l e p h o n e :  (907) 7 8 9 - 3 C 6 0
P O S I T I O N  S T A T E M E N T :  T e s t i f i e d  a g a i n s t  HB 71.

C H U C K  A C H B E R G E R ,  E x e c u t i v e  D i r e c t o r  
J u n e a u  C h a m b e r  o f  C o m m e r c e  
124 W e s t  5 t h  A v e n u e  
J u n e a u ,  A l a s k a  99801 
T e l e p h o n e :  (907) 5 8 6 - 6 4 2 0
P O S I T I O N  S T A T E M E N T :  T e s t i f i e d  a g a i n s t  HB 71.

S E N A T O R  R A N D Y  P H I L L I P S  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l ,  R o o m  103 
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  
T e l e p h o n e :  (907) 4 6 5 - 4 9 4 F
P O S I T I O N  S T A T E M E N T :  P r o v i u  v_ iients o n  HB 71.

A C T I O N  N A R R A T I V E

T A P E  96-01, S I D E  A  
N u m b e r  0000

T h e  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  was c a l l e d  to o r d e r  b y  C h a i r  
J e a n n e t t e  J a m e s  at 8:00 a.m. M e m b e r s  p r e s e n t  at the c a l l  to 
o r d e r  w e r e  R e p r e s e n t a t i v e s  James, Ogan, Ivan, Porter, R o b i n s o n ,  
a n d  W i l l i s .  M e m b e r s  a b s e n t  w e r e  Green.

C H A I R  J E A N N E T T E  J A M E S  w e l c o m e d  the c o m m i t t e e  m e m b e r s  b a c k  a n d  the

HOUSE STA COMMITTEE - 3 -  0 1 /1 6 /9 6



a u d i e n c e  to the first 1996 H o use S t a t e  A f f a i r s  C o m m i t t e e  m e eting. 
S h e  p r o c e e d e d  w i t h  h o u s e k e e p i n g  issues. M e e t i n g  t i m e s  w o u l d  be 
f r o m  8:00 a.m. to 10:00 a.m. o n  T u e s d a y s  a n d  T h u r s d a y s ,  a n d  10:00 
a.m. to 12:00 p.m. o n  Saturdays, if n e c e s s a r y .  C h a i r  J a m e s  
d e c l a r e d  the m e e t i n g s  w o u l d  start a n d  e n d  on  time. H o w e v e r ,  on 
T h u r s d a y ,  J a n u a r y  25, 1996, the S p e a k e r  of the H o u s e  a n d  the 
P r e s i d e n t  of the S e n a t e  w o u l d  be s p e a k i n g  at the A l a s k a  B u s i n e s s  
R o u n d  T a b l e  at 7:00 a.m., therefore, the m e e t i n g  w o u l d  s t a r t  at 
8: 1 5  a.m. She r e m a r k e d  a m e e t i n g  m a y  be e x t e n d e d  in t h e  e v e n t  of 
a h e a v y  s c h e d u l e .  She i n f o r m e d  the c o m m i t t e e  t e l e c o n f e r e n c e  
t e s t i f i e r s  w o u l d  have a time limit a n d  s u g g e s t e d  a r e p r e s e n t a t i v e  
s p e a k  on  b e h a l f  of a large g r o u p  of t e s t i f i e r s ,  w h e n  p o s s i b l e .
S h e  f u r t h e r  r e m a r k e d  the w i t n e s s  r e g i s t e r s  w e r e  l o c a t e d  at the 
f r o n t  d o o r  a n d  all t h ose w h o  w i s h e d  to t e s t i f y  m u s t  r e g i s t e r .
S h e  s t a t e d  e a c h  c o m m i t t e e  m e m b e r  w o u l d  r e c e i v e  a c o m m i t t e e  
p a c k e t .  She i n f o r m e d  the c o m m i t t e e  o n  Tu e s d a y ,  J a n u a r y  23, 1996, 
t h e r e  w o u l d  be a j o int state a f f a i r s  c o m m i t t e e  m e e t i n g .  C h a i r  
J a m e s  f u r t h e r  o u t l i n e d  the r u l e s  b y  w h i c h  the c o m m i t t e e  w o u l d  
o p e r a t e .

N u m b e r  0510

C H A I R  J A M E S  r e c o g n i z e d  the p r e s e n c e  of R e p r e s e n t a t i v e  Joe Green.

HB  382 - E X T E N D  B O A R D  O F  D I S P E N S I N G  O P T I C I A N S
HB  404 - E X T E N D I N G  B O A R D  OF C H I R O P R A C T O R S
HB  405 - E X T E N D  B O A R D  O F  O P T O M E T R I S T S

N u m b e r  0529

T h e  f i r s t  o r d e r  of b u s i n e s s  to c o m e  b e f o r e  the H o u s e  S t a t e  
A f f a i r s  C o m m i t t e e  w a s  H B  382, HB  404 a n d  HB 405.

C H A I R  J A M E S  s a i d  she p r e p a r e d  HB 382 a n d  h e r  C o m m i t t e e  Aide, 
W a l t e r  Wilcox, w a s  h e r e  to m a k e  the p r e s e n t a t i o n .

N u m b e r  0544

W A L T E R  WILCOX, C o m m i t t e e  Aide, H o u s e  S t a t e  A f f a i r s  C o m m i t t e e ,  
r e a d  the s p o n s o r  s t a t e m e n t  for HB 382, H B  404 a n d  HB 405. H o u s e
B i l l  382 e x t e n d e d  the b o a r d  for f o u r  years, HB 404 e x t e n d e d  the
b o a r d  f o r  five years, a n d  H B  405 e x t e n d e d  the b o a r d  f o r  five 
y e a r s .  Mr. W i l c o x  s t a t e d  the b o a r d s  w e r e  r e s p o n s i b l e  for 
o v e r s e e i n g  the l i c e n s i n g  of d o c t o r s  t h a t  w e r e  c o v e r e d  b y  the 
a p p r o p r i a t e  board. T h e  b o a r d  m u s t  b e  exten d e d ,  he stated, if the 
d o c t o r s  w e r e  to be  licensed. He f u r t h e r  s t a t e d  the f i s c a l  n o t e s  
i d e n t i f i e d  the c o s t  of the p r o g r a m s  w h i c h  w e r e  i n c l u d e d  in the 
1 9 9 7  f i s c a l  y e a r  o p e r a t i n g  budget, t h e r e f o r e  n e w  f u nds w e r e  not 
r e q u i r e d .  Mr. W i l c o x  i n f o r m e d  the c o m m i t t e e ,  c o n c e r n s  w e r e  
r a i s e d  in the L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  r e g a r d i n g  
s o m e  of the b o a r d s  of w h i c h  l e g i s l a t i o n  w a s  f o r t h c o m i n g .
C a t h e r i n e  Reardon, Director, D i v i s i o n  of 0 o u p a t i o n a l  L i c e n s i n g
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N u m b e r  0597

R E P R E S E N T A T I V E  S C O T T  O G A N  a s k e d  Mr. W i l c o x  to s h a r e  w i t h  the 
c o m m i t t e e  the c o n c e r n s  e x p r e s s e d  in the L e g i s l a t i v e  B u d g e t  a n d  
A u d i t  C o m m i t t e e .

MR. W I L C O X  s a i d  he w o u l d  d e f e r  to Ms. R e a r d o n  to a n s w e r  that 
q u e s t i o n .

N u m b e r  0611

C H A I R  J A M E S  a s k e d  Ms. R e a r d o n  to c o m e  f o r t h  a n d  j o i n  t h e m  at the 
t a b l e  for f u r t h e r  d i s c u s s i o n .  She i n f o r m e d  the c o m m i t t e e  m e m b e r s  
H B  382, HB  404 a n d  HB 4 0 5  w e r e  g r o u p e d  t o g e t h e r  b e c a u s e  of t h e i r  
s i m i l a r i t i e s ,  but t h e y  w o u l d  vo t e  o n  t h e m  s e parately.

N u m b e r  0645

C A T H E R I N E  R E A R D O N ,  D i r e c t o r ,  D i v i s i o n  of O c c u p a t i o n a l  L i c e n s i n g ,  
D e p a r t m e n t  of C o m m e r c e  a n d  E c o n o m i c  D e v e l opment, t h a n k e d  
R e p r e s e n t a t i v e s  J a m e s  a n d  K o t t  for i n t r o d u c i n g  the t h r e e  b i l l s  
b e f o r e  them. She s t a t e d  the b o a r d s  w e r e  u p  for t h e i r  s c h e d u l e d  
" s u n s e t  p e r i o d . "  The L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  
r e c o m m e n d e d  e x t e n d i n g  a l l  t h r e e  boards, she stated. T h e  f i s c a l  
n o t e s  w e r e  n o t  n e w  m o n e y  t h e  d i v i s i o n  w o u l d  need, she a s s e r t e d ,  
b u t  r e f l e c t e d  the o n g o i n g  c o s t  n e e d e d  to run the p r o g r a m s .  Ms. 
R e a r d o n  said, the i s s u e s  b r o u g h t  f o r t h  in the "sunset" a u d i t s  
w e r e  r e l a t i v e l y  m i n o r  s t a t u t e  concerns. For example, t h e  B o a r d  
of O p t o m e t r i s t s  a u d i t  s u g g e s t e d  the a p p l i c a t i o n  d e a d l i n e  be 
r e g u l a t e d  b y  d e p a r t m e n t  r a t h e r  t h a n  b y  statute. T h e  s t a t u t e  
m a n d a t e d  that the a p p l i c a t i o n  mu s t  be r e c e i v e d  15 days b e f o r e  the 
e x a m i n a t i o n  c a u s i n g  a d m i n i s t r a t i v e  t r o u b l e  in the d e p a r t m e n t .  It 
a l s o  s u g g e s t e d  r e m o v i n g  s t a t u t e  l i c e n s i n g  r e q u i r e m e n t s  for b r a n c h  
o f f i c e s ,  a n d  finally, it r e c o m m e n d e d  d e l e t i n g  s o m e  s t a t u t e  
r e q u i r e m e n t s  d u e  to t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  A c t  (ADA) .
T h e  B o a r d  of C h i r o p r a c t o r  E x a m i n e r s  a u d i t  s u g g e s t e d  e l i m i n a t i n g  
l i c e n s i n g  r e c i p r o c i t y  w i t h  o t h e r  states. The B o a r d  of D i s p e n s i n g  
O p t i c i a n s  a u d i t  s u g g e s t e d  e l i m i n a t i n g  one of two s t a t u t e s  that 
a d d r e s s e d  A l a s k a  l i c e n s i n g  r e q u i r e m e n t s  for t h ose l i c e n s e d  in 
o t h e r  s t a t e s .  T h e  a u d i t  a l s o  s u g g e s t e d  i n s t i t u t i n g  a c i v i l  fine 
f o r  p r a c t i c i n g  the f i e l d  of o p t i c i a n r y  w i t h o u t  a license. In 
s u m m a r y ,  she stated, t h e  l e g i s l a t i v e  a u d i t s  w e r e  f a v o r a b l e  
t o w a r d s  the b o a r d s .

N u m b e r  0975

C H A I R  J A M E S  t h a n k e d  Ms. R e a r d o n  a n d  o p e n e d  the f l o o r  up for 
d i s c u s s i o n  a n d  q u e s t i o n s .

N u m b e r  0980

was h e re  t o  an sw e r any q u e s t io n s  from  th e  c om m itte e .
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R E P R E S E N T A T I V E  C A R E N  R O B I N S O N  a s k e d  Ms. R e a r d o n  if the 
A d m i n i s t r a t i o n  w o u l d  be m a k i n g  s u g g e s t i o n s  for c h a n g e s  o r  w a s  it 
th e  r e s p o n s i b i l i t y  of the legislature.

N u m b e r  1000

MS. R E A R D O N  s a i d  the A d m i n i s t r a t i o n  a g r e e d  w i t h  all of the 
s u g g e s t e d  c h a n g e s  as a r e s u l t  of the audits. However, the 
G o v e r n o r  d i d  not i n t e n d  to i n t r o d u c e  l e g i s l a t i o n  this year. The 
c o n c e n t r a t i o n  was s o l e l y  on e x t e n d i n g  the b o a r d s  at this time.

N u m b e r  1040

C H A I R  J A M E S  a s k e d  if t h ere w e r e  f u r t h e r  q u e s t i o n s  o r  c o m m e n t s .  

N u m b e r  1045

R E P R E S E N T A T I V E  S C O T  O G A N  a s k e d  if the b o a r d s  h a d  a n y  j u d i c i a l  

p o w e r s .

N u m b e r  1062

MS. R E A R D O N  c i t e d  the B o a r d  of R e g i s t r a t i o n  for A r c h i t e c t s ,  
E n g i n e e r s ,  L a n d  S u r v e y o r s  h a d  the a b i l i t y  to fi n e  up  to $ 5 , 0 0 0  
f o r  u n l i c e n s e d  activity. However, the g r e a t  m a j o r i t y  of the 
b o a r d s  d i d  not have j u d i c i a l  power, she said. It w a s  le f t  to the 
c o u r t  s y s t e m  b u r d e n e d  w i t h  p e r c e i v e d  m o r e  s e r i o u s  cases. Ms. 
R e a r d o n  m e n t i o n e d  a g a i n  the d i s p e n s i n g  o p t i c i a n s  a u dit 
r e c o m m e n d e d  i n s t i t u t i n g  a c i v i l  fine a u t h o r i t y  for that bo a r d .

N u m b e r  1098

C H A I R  J A M E S  a s k e d  if t h e r e  w e r e  f u r t h e r  q u e s t i o n s  o r  c o m m e n t s  a n d  
t h a n k e d  Ms. R e a r d o n  for h e r  time. She c a l l e d  o n  the f i rst 
t e l e c o n f e r e n c e  p a r t i c i p a n t  in Anc h o r a g e ,  L a r r y  Harper.

N u m b e r  1114

L A R R Y  H A R P E R  v i a  A n c h o r a g e ,  L i c e n s e d  D i s p e n s i n g  Optic i a n ,  
t e s t i f i e d  a n d  r e c o m m e n d e d  to the c o m m i t t e e  the B o a r d  of 
D i s p e n s i n g  O p t i c i a n s  a n d  the B o a r d  of O p t o m e t r i s t s  ha v e  the same 
" s u n s e t "  e x p i r a t i o n  date.

N u m b e r  1175

C H A I R  J A M E S  a s k e d  Mr. W i l c o x  to respond.

MR. W I L C O X  s a i d  it was his u n d e r s t a n d i n g  the i n t e n t i o n  w a s  to 
s t a g g e r  the e x p i r a t i o n  d a t e s  for the a u d i t  d e p a r t m e n t ' s  w o r k  
l oad. H e  c a l l e d  o n  Ms. R e a r d o n  to r e s p o n d  further.

N u m b e r  1198

HOUSE STA COMMITTEE * 6 -  0 1 / 1 6 / 9 6



MS. R E A R D O N  s a i d  it w a s  her u n d e r s t a n d i n g  it w o r k e d  that w a y  in 
p r i o r  years. S h e  s a i d  the c h i r o p r a c t i c  e x t e n s i o n  c o u l d  be 
a d j u s t e d ,  h owever.

N u m b e r  1200

MR. W I L C O X  s a i d  t h e r e  w a s  n o  o b j e c t i o n  to m a k i n g  t h e m  all the 
s a m e .

N u m b e r  1211

C H A I R  J A M E S  said, that w o u l d  be up to the c o m m i t t e e ,  a n d  a s k e d  if 
t h e r e  w e r e  f u r t h e r  q u e s t i o n s  o r  comments.

N u m b e r  1217

R E P R E S E N T A T I V E  O G A N  a s k e d  M s . R e a r d o n  to e x p l a i n  the m a k e u p  of 
the b o a r d s .

N u m b e r  1242

MS. R E A R D O N  s a i d  t h e r e  w e r e  five m e m b e r s  o n  e a c h  board. T h e  
B o a r d  of O p t o m e t r i s t s  c o n s i s t e d  of four l i c e n s e d  o p t o m e t r i s t s  a n d  
o n e  p u b l i c  m e m b e r .  T h e  B o a r d  of C h i r o p r a c t i c  E x a m i n e r s  c o n s i s t e d  
of f o u r  l i c e n s e d  c h i r o p r a c t o r s  a n d  one p u b l i c  m e m b e r .  T h e  B o a r d  
of D i s p e n s i n g  O p t i c i a n s  c o n s i s t e d  of four o p t i c i a n s  to i n c l u d e  
s o m e  l i c e n s e d  in c o n t a c t s  a n d  s o m e  in specta c l e s ,  a n d  o n e  p u b l i c  
m e m b e r .  T h e  B o a r d  of  D i s p e n s i n g  O p t i c i a n s  met o n e  t i m e  p e r  y e a r  
to h e l p  k e e p  e x p e n s e s  down, w h i l e  the o t h e r  two b o a r d s  met t w i c e  
a year. T e l e c o n f e r e n c e  m e e t i n g s  w e r e  arranged, w h e n  need e d .

N u m b e r  1350

C H A I R  J A M E S  a s k e d  if t h e r e  w e r e  f u r t h e r  q u e s t i o n s  o r  c o m m e n t s .  

N u m b e r  1355

R E P R E S E N T A T I V E  B R I A N  P O R T E R  m o v e d  that H B  382 m o v e  f r o m  
c o m m i t t e e .  H e a r i n g  n o  o b j e c t i o n ,  HB 382 w a s  m o v e d  o u t  o f  the 
H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  w i t h  the a t t a c h e d  f i s c a l  n o t e  a n d  
i n d i v i d u a l  r e c o m m e n d a t i o n s .

N u m b e r  1375

R E P R E S E N T A T I V E  J O E  G R E E N  s a i d  t h e r e  was d i s c u s s i o n  a b o u t  c h a n g i n g  
"2000" to "2001" f o r  the B o a r d  of D i s p e n s i n g  O p t i c i a n s .  He  a s k e d  
if the d e c i s i o n  w a s  to l e a v e  it at "2000."

N u m b e r  1380

C H A I R  J A M E S  s a i d  it w o u l d  r e m a i n  as is b e c a u s e  t h e r e  w a s  a m o t i o n  
m a d e  a n d  no  o n e  o b j e c t e d .

HOUSE STA COMMITTEE - 7 -  0 1 / 1 6 / 9 6



Number 1390
R E P R E S E N T A T I V E  P O R T E R  m o v e d  that HB 404 move from c o m m i t t e e .  
H e a r i n g  no o b j e c t i o n ,  HB 404 was m o v e d  out of the H o u s e  S t a t e  
A f f a i r s  C o m m i t t e e  w i t h  the a t t a c h e d  fiscal note a n d  i n d i v i d u a l  
r e c o m m e n d a t i o n s .

N u m b e r  1405

R E P R E S E N T A T I V E  P O R T E R  m o v e d  that HB 405 move from the c o m m i t t e e .  
H e a r i n g  no o b j e c t i o n ,  H B  405 was m o v e d  out of the H o u s e  S t a t e  
A f f a i r s  C o m m i t t e e  w i t h  t h e  a t t a c h e d  fiscal note a n d  i n d i v i d u a l  
r e c o m m e n d a t i o n s .

H B  71 - L E G I S L A T I V E  S E S S I O N S  T O  B E  IN A N C H O R A G E  

N u m b e r  1470

C H A I R  J A M E S  a n n o u n c e d  t h e  ne x t  i t e m  o n  the a g e n d a  was HB 71. She 
c a l l e d  o n  R e p r e s e n t a t i v e  Joe G r e e n  to p r e s e n t  his s p o n s o r  
s t a t e m e n t .

N u m b e r  1480

R E P R E S E N T A T I V E  J O E  G R E E N  r e a d  the f o l l o w i n g  s p o n s o r  sta t e m e n t .

"HB 71 d i r e c t s  the l e g i s l a t u r e  to m e e t  in the M u n i c i p a l i t y  of 
A n c h o r a g e  b e g i n n i n g  in J a n u a r y  1998. HB 71 does not, a n d  I 
repe a t ,  d o e s  not, p r o p o s e  to m o v e  the capitol.

"A r e c e n t  s t a t e w i d e  survey, a n d  the r e s u l t s  of the 1994 b a l l o t  
i n i t i a t i v e ,  b o t h  i n d i c a t e d  that t h e r e  is c o n s i d e r a b l e  s t a t e w i d e  
s u p p o r t ,  a n d  m a j o r i t y  s u p p o r t  in s o u t h c e n t r a l  A l a s k a n  area, for 
t h e  l e g i s l a t u r e  to m e e t  in A n c h o r a g e .  HB 71 d i r e c t s  the 
l e g i s l a t i v e  c o u n c i l  to a r r a n g e  for a n  a p p r o p r i a t e  m e e t i n g  place. 
S i n c e  t h e  d i m e n s i o n s  o f  the H o u s e  chambers, the l a r g e s t  m e e t i n g  
b o d y  t h a t  w e  h a v e  in t h e  l e g i s l a t u r e ,  are 60 feet b y  52 feet, it 
is not a n t i c i p a t e d  t h a t  a r r a n g i n g  for an a p p r o p r i a t e  m e e t i n g  
p l a c e  w o u l d  p r e s e n t  m u c h  of a pro b l e m .

" W h i l e  c r e d i t  s h o u l d  be g i v e n  to the A l a s k a  C o m m i t t e e  for t h e i r  
e f f o r t s  to m a k e  J u n e a u  a b e t t e r  h o s t  to l e g i s l a t o r s  a n d  staff, 
t h e i r  e f f o r t s  c a n  not o v e r c o m e  J u n e a u ' s  r e m o t e  g e o g r a p h i c a l  
l o c a t i o n .  N a v i g a t i o n a l  i m p r o v e m e n t s  at the airport, 
t e l e c o m m u n i c a t i o n s  i n f r a s t r u c t u r e ,  a n d  m o r e  a v a i l a b l e  h o u s i n g  
u n i t s  w i l l  a l l  m a k e  J u n e a u  a b e t t e r  c a p i t o l  city. However, n o n e  
o f  t h e s e  i m p r o v e m e n t s  w i l l  get the m a j o r i t y  of l e g i s l a t o r s  
t o g e t h e r  in a m a j o r i t y  w i t h  the v o t e r s . "

R E P R E S E N T A T I V E  G R E E N  a s s e r t e d  t h e  s e t t i n g  t o d a y  w a s  biased. He 
s u g g e s t e d  a m e e t i n g  w a s  in o r d e r  in the A n c h o r a g e  Bowl. In 
c o m p a r i s o n  to the c a p i t a l  move, h e  said, the l e g i s l a t i v e  m o v e  did
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CS FOR HOUSE BILL NO. 459( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE VFZEY

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the jurisdiction governing a trust, to challenges to trusts or 

property transfers in trust, to the validity of tru s t interests, and to transfers of 

certain trust interests."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.36.035(a) is amended to read:

(a) The court has exclusive jurisdiction of proceedings initiated by interested 

parties concerning the internal affairs of trusts, including trusts covered by fc) of this 

section. Except as provided in fc) - (d) of this section, proceedings tha t [. 

PROCEEDINGS WHICH] may be maintained under this section are those concerning 

the administration and distribution of trusts, the declaration of rights and the 

determination of other matters involving trustees and beneficiaries of trusts. These 

include [, BUT ARE NOT LIMITED TO,] proceedings to

(1) appoint or remove a trustee;

(2) review trustees’ fees and to review and settle interim or final
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accounts;

(3) ascertain beneficiaries, determine any question arising in the 

administration or distribution of any trust including questions of construction of trust 

instruments, instruct trustees, and determine the existence or nonexistence of any 

immunity, power, privilege, duty or right; and

(4) release registration of a trust.

* Sec. 2. AS 13.36.035 is amended by adding new subsections to read:

(c) A provision that the laws of this state govern the validity, construction, and 

administration of the trust and that the trust is subject to the jurisdiction of this state 

is valid, effective, and conclusive for the trust if

(1) some or all of the trust assets are deposited in this state or are being 

managed by a qualified person;

(2) the trustee is a qualified person; and

(3) the principal place of administration is located in this state.

(d) The validity, construction, and administration of a trust with a state 

jurisdiction provision are determined by the laws of this state, including the

(1) capacity of the settlor;

(2) powers, obligations, liabilities, and rights of the trustees and the 

appointment and removal of the trustee; and

(3) existence and extent of powers, conferred or retained, including a 

trustee’s discretionary powers, the powers retained by a beneficiary of the trust, and 

the validity of the exercise of a power.

* Sec. 3. AS 13.36.045(a) is amended to read:

(a) The court will not, over the objection of a party, entertain proceedings 

under AS 13.36.035 involving a trust registered or having its principal place of 

administration in another state, unless

(1) all appropriate parties could not be bound by litigation in the courts 

of the state where the trust is registered or has its principal place of administration; [O R ]
(2) the interests of justice otherwise would seriously be impaired: or

(3) the trust contains a state jurisdiction provision: and
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(A) some o r all of the trust assets are  deposited in this state 

o r arc  being managed bv a qualified nerson; o r

(B) the trustee is a qualified person.

* Sec. 4. AS 13.36 is amended by adding new sections to read:

Sec. 13.36.310. CHALLENGES TO TRUST. Except as provided in 

AS 34.40.110, a trust that is covered by AS 13.36.035(c) or that is otherwise governed 

by the laws of this state, or a property transfer in trust that is covered by 

AS 13.36.035(c) or that is otherwise governed by the laws of this state, is not void, 

voidable, liable to be set aside, defective in any fashion, or questionable as to the 

settlor's capacity, on the grounds that the trust or transfer avoids or defeats a right, 

claim, or interest, or contravenes a law or a judicial or administrative order or action 

that recognizes, protects, enforces, or gives effect to the right, claim, or interest. In 

this subsection, "right, claim, or interest" means a right, claim, or interest conferred by 

law on a person by reason of a personal or business relationship with the settlor or by 

way of a marital or similar right.

Sec. 13.36.390. DEFINITIONS. In AS 13.36,

(1) "qualified person" means

(A) an individual who, except for brief intervals, military 

service, attendance at an educational or training institution, or for absences for 

good cause shown, resides in this state, whose true and permanent home is in 

this state, who does not have a present intention of moving from this state, and 

who has the intention of returning to this state when away;

(B) a trust company that is organized under AS 06.25 and that 

has its principal place of business in this state; or

(C) a bank that is organized under AS 06.05, or a national 

banking association that is organized under 12 U.S.C. 21 - 216d, if the bank 

or national banking association possesses and exercises trust powers and has 

its principal place of business in this state;

(2) "settlor" means a person who transfers property in trust; "settlor" 

includes a person who furnishes the property transferred to a trust even if the trust is 

created by another person;
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(3) "state jurisdiction provision" means a provision that the laws of this 

state govern the validity, construction, and administration of a trust and that the trust 

is subject to the jurisdiction of this state.

* Sec. 5. AS 34.27.050(a) is amended to read:

(a) A nonvested property interest is invalid unless

(1) when the interest is created, it is certain to vest or terminate no later 

than 21 years after the death of an individual then alive; TOR]

(2) the interest either vests or terminates within 90 years after its

creation: or

(3) the interest is in a trust and all o r p a rt of the income or 

principal of the tru s t may be distributed, in the discretion of the trustee, to a 

person who is living when the trust is created.

* Sec. 6. AS 34.27.060 is amended to read:

Sec. 34.27.060. REFORMATION. Upon the petition of an interested person, 

a court shall reform a disposition in the manner that most closely approximates the 

transferor’s manifested plan of distribution and is within the 90 years allowed by 

AS 34.27.050(a)(2), (b)(2), or (c)(2) if

(1) a nonvested property interest or a power of appointment becomes 

invalid under AS 34.27.050;

(2) a class gift is not but might become invalid under AS 34.27.050 and 

the time has arrived when the share of any class member is to take effect in possession 

or enjoyment; or

(3) a nonvested property interest that is not validated by 

AS 34.27.050(a)(1) o r (3) can vest but not within 90 years after its creation.

* Sec. 7. AS 34.40.010 is amended to read:

Sec. 34.40.010. INVALIDITY GENERALLY. Except as provided in 

AS 34.40.110. a [A] conveyance or assignment, in writing or otherwise, of an estate 

or interest in land, or in goods, or things in action, or of rents or profits issuing from 

them or a charge upon land, goods, or things in action, or upon the rents or profits 

from them, made with the intent to hinder, delay, or defraud creditors or other persons 

of their lawful suits, damages, forfeitures, debts, or demands, or a bond or other
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evidence of debt given, action commenced, decree or judgment suffered, with the like 

intent, as against the persons so hindered, delayed, or defrauded is void.

* Sec. 8. AS 34.40.110 is repealed and reenacted to read:

Sec. 34.40.110. RESTRICTING TRANSFERS OF TRUST INTERESTS, (a) 

A person who in writing transfers property in trust may provide that the interest of a 

beneficiary of the trust may not be either voluntarily or involuntarily transferred before 

payment or delivery of the interest to the beneficiary by the trustee. In this subsection,

(1) "property" includes real property, personal property, and interests 

in real or personal property;

(2) "transfer" means any form of transfer, including deed, conveyance,

or assignment.

(b) If a trust contains a transfer restriction allowed under (a) of this section, 

the transfer restriction prevents a creditor existing when the trust is created, a person 

who subsequently becomes a creditor, or another person from satisfying a claim out 

of the beneficiary's interest in the trust, unless the

(1) transfer was intended in whole or in part to hinder, delay, or 

defraud creditors or other persons under AS 34.40.010;

(2) trust provides that the settlor may revoke or terminate all or part 

of the trust without the consent of a person who has a substantial beneficial interest 

in the trust and the interest would be adversely affected by the exercise of the power 

held by the settlor to revoke or terminate all or part of the trust; in this paragraph, 

"revoke or terminate" does not include ? power to veto a distribution from the trust or 

a similar power; or

(3) trust requires that all or a part of the trust's income or principal, or 

both, must be distributed to the settlor.

(c) The satisfaction of a claim under (b)(1) - (3) of this section is limited to 

that part of the trust to which (b)(1) - (3) of this section applies.

(d) In this section, "settlor" means a person who transfers real property, 

personal property, or an interest in real or personal property, in trust.

* Sec. 9. This Act does not apply to a trust unless the trust is created on or after the 

effective date of this Act.
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CS FOR HOUSE BILL NO. 459( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE VEZEY

A BILL 

FO R AN ACT ENTITLED 

"A n Act relating to the jurisdiction governing a trust, to challenges to trusts o r 

property transfers in trust, to the validity of trust interests, and to transfers of 

certain  trust interests."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.36.035(a) is amended to read:

(a) The court has exclusive jurisdiction of proceedings initiated by interested 

parties concerning the internal affairs of trusts, including trusts covered by (c) of this 

section. Except as provided in (c) - (d) of this section, proceedings that [. 

PROCEEDINGS WHICH] may be maintained under this section are those concerning 

the administration and distribution of trusts, the declaration of rights and the 

determination of other matters involving trustees and beneficiaries of trusts. These 

include [, BUT ARE NOT LIMITED TO,] proceedings to

(1) appoint or remove a trustee;

(2) review trustees’ fees and to review and settle interim or final
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accounts;

(3) ascertain beneficiaries, determine any question arising in the 

administration or distribution of any trust including questions of construction of trust 

instruments, instruct trustees, and determine the existence or nonexistence of any 

immunity, power, privilege, duty or right; and

(4) release registration of a trust.

* Sec. 2. AS 13.36.035 is amended by adding new subsections to read:

(c) A provision that the laws of this state govern the validity, construction, and 

administration of the trust and that the trust is subject to the jurisdiction of this state 

is valid, effective, and conclusive for the trust if

(1) some or all of the trust assets are deposited in this state or are being 

managed by a qualified person;

(2) the trustee is a qualified person; and 

the principal place of administration is located in this state.

The validity, construction, and administration of a trust with a state 

jurisdiction provision are determined by the laws of this state, including the

(1) capacity of the settlor;

(2) powers, obligations, liabilities, and rights of the trustees and the 

appointment and removal of the trustee; and

(3) existence and extent of powers, conferred or retained, including a 

trustee's discretionary powers, the powers retained by a beneficiary of the trust, and 

the validity of the exercise of a power.

* Sec. 3. AS 13.36.045(a) is amended to read:

(a) The court will not, over the objection of a party, entertain proceedings

under AS 13.36.035 involving a trust registered or having its principal place of 

administration in another state, unless

(1) all appropriate parties could not be bound by litigation in the courts 

of the state where the trust is registered or has its principal place of administration; 

[OR]

(2) the interests of justice otherwise would seriously be impaired; or

(3) the trust contains a state jurisdiction provision; and
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Xew T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



(A) some o r all of the trust assets are deposited in this state 

o r are being managed by a qualified person; or

(B) the trustee is a qualified person.

* Sec. 4. AS 13.36 is amended by adding new sections to read:

Sec. 13.36.310. CHALLENGES TO TRUST. Except as provided in 

AS 34.40.110, a trust that is covered by AS 13.36.035(c) or that is otherwise governed 

by the laws of this state, or a property transfer in trust that is covered by 

AS 13.36.035(c) or that is otherwise governed by the laws of this state, is not void, 

voidable, liable to be set aside, defective in any fashion, or questionable as to the 

settlor’s capacity, on the grounds that the trust or transfer avoids or defeats a right, 

claim, or interest, or contravenes a law or a judicial or administrative order or action 

that recognizes, protects, enforces, or gives effect to the right, claim, or interest. In 

this subsection, "right, claim, or interest" means a right, claim, or interest conferred by 

law on a person by reason of a personal or business relationship with the settlor or by 

way of a marital or similar right.

Sec. 13.36.390. DEFINITIONS. In AS 13.36,

(1) "qualified person" means

(A) an individual who, except for brief intervals, military 

service, attendance at an educational or training institution, or for absences for 

good cause shown, resides in this state, whose true and permanent home is in 

this state, who does not have a present intention of moving from this state, and 

who has the intention of returning to this state when away;

^  (B) a trust company that is organized under AS 06.25 and that

\  has its principal place of business in this state; or

\  (C) a bank that is organized under AS 06.05, or a national

^ /h an k in g  association that is organized under 12 U.S.C. 21 - 216d, if the bank 

or national banking association possesses and exercises trust powers and has 

its principal place of business in this state;

(2) "settlor" means a person who transfers property in trust; "settlor" 

includes a person who furnishes the property transferred to a trust even if the trust is 

created by another person;
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(3) "state jurisdiction provision" means a provision that the laws of this 

state govern the validity, construction, and administration of a trust and that the trust 

is subject to the jurisdiction of this state.

* Sec. 5. AS 34.27.050(a) is amended to read:

(a) A nonvested property interest is invalid unless

(1) when the interest is created, it is certain to vest or terminate no later 

than 21 years after the death of an individual then alive; [OR]

(2) the interest either vests or terminates within 90 years after its

creation: or

(3) the interest is in a tru s t and all o r p a rt of the income or 

principal of the tru s t mav be distributed, in the discretion of the trustee, to a 

person who is living when the trust is created .

* Sec. 6. AS 34.27.060 is amended to read:

Sec. 34.27.060. REFORMATION. Upon the petition of an interested person, 

a court shall reform a disposition in the manner that most closely approximates the 

transferor’s manifested plan of distribution and is within the 90 years allowed by 

AS 34.27.050(a)(2), (b)(2), or (c)(2) if

(1) a nonvested property interest or a power of appointment becomes 

invalid under AS 34.27.050;

(2) a class gift is not but might become invalid under AS 34.27.050 and 

the time has arrived when the share of any class member is to take effect in possession 

or enjoyment; or

(3) a nonvested property interest that is not validated by 

AS 34.27.050(a)(1) o r  (3) can vest but not within 90 years after its creation.

* Sec. 7. AS 34.40.010 is amended to read:

Sec. 34.40.010. INVALIDITY GENERALLY. Except as provided in 

AS 34.40.110. a [A] conveyance or assignment, in writing or otherwise, of an estate 

or interest in land, or in goods, or things in action, or of rents or profits issuing from 

them or a charge upon land, goods, or things in action, or upon the rents or profits 

from them, made with the intent to hinder, delay, or defraud creditors or other persons 

of their lawful suits, damages, forfeitures, debts, or demands, or a bond or other
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evidence of debt given, action commenced, decree or judgment suffered, with the like 

intent, as against the persons so hindered, delayed, or defrauded is void.

* Sec. 8. AS 34.40.110 is repealed and reenacted to read:

Sec. 34.40.110. RESTRICTING TRANSFERS OF TRUST INTERESTS, (a) 

A person who in wnting transfers property in trust may provide that the interest of a 

beneficiary of the trust may not be either voluntarily or involuntarily transferred before 

payment or delivery of the interest to the beneficiary by the trustee. In this subsection,

(1) "property" includes real property, personal property, and interests 

in real or personal property;

(2) "transfer" means any form of transfer, including deed, conveyance,

or assignment.

(b) If a trust contains a transfer restriction allowed under (a) of this section, 

the transfer restriction prevents a creditor existing when the trust is created, a person 

who subsequently becomes a creditor, or another person from satisfying a claim out 

of the beneficiary's interest in the trust, unless the

(1) transfer was intended in whole or in part to hinder, delay, or 

defraud creditors or other persons under AS 34.40.010;

(2) trust provides that the settlor may revoke or terminate all or part 

of the trust without the consent of a person who has a substantial beneficial interest 

in the trust and the interest would be adversely affected by the exercise of the power 

held by the settlor to revoke or terminate all or part of the trust; in this paragraph, 

"revoke or terminate" does not include a power to veto a distribution from the trust or 

a similar power; or

(3) trust requires that all or a part of the trust's income or principal, or 

both, must be distributed to the settlor.

(c) The satisfaction of a claim under (b)(1) - (3) of this section is limited to 

that part of the trust to which (b)(1) - (3) of this section applies.

(d) In this section, "settlor" means a person who transfers real property,

personal property, or an interest in real or personal property, in trust.

* Sec. 9. This Act does not apply to a trust unless the trust is created on or after the

effective date of this Act.
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CS FO R HOUSE BILL NO. 459( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE VEZEY

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the jurisdiction governing a trust, to challenges to trusts or 

property transfers in trust, to the validity of trust interests, and to transfers of 

certain trust interests."

BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13.36.035(a) is amended to read:

(a) The court has exclusive jurisdiction of proceedings initiated by interested 

parties concerning the internal affairs of trusts, including trusts covered by fc) of this 

section. Except as provided in fc) - fd) of this section, proceedings th a t [. 

PROCEEDINGS WHICH] may be maintained under this section are those concerning 

the administration and distribution of trusts, the declaration of rights and the 

determination of other matters involving trustees and beneficiaries of trusts. These 

include [, BUT ARE NOT LIMITED TO,] proceedings to

(1) appoint or remove a trustee;

(2) review trustees’ fees and to review and settle interim or final
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1 accounts;

2 (3) ascertain beneficiaries, determine any question arising in the

3 administration or distribution of any trust including questions of construction of trust

4 instruments, instruct trustees, and determine the existence or nonexistence of any

5 immunity, power, privilege, duty or right; and

6 (4) release registration of a trust.

7 * Sec. 2. AS 13.36.035 is amended by adding new subsections to read:

8 (c) A provision that the laws of this state govern the validity, construction, and

9 administration of the trust and that the trust is subject to the jurisdiction of this state

10 is valid, effective, and conclusive for the trust if

11 (1) some or all of the trust assets are deposited in this state or are being

12 managed by a qualified person; or

13 (2) the trustee is a qualified person.

14 (d) The validity, construction, and administration of a trust with a state

15 jurisdiction provision are determined by the laws of this state, including the

16 (1) capacity of the settlor;

17 (2) powers, obligations, liabilities, and rights of the trustees and the

18 appointment and removal of the trustee; and

19 (3) existence and extent of powers, conferred or retained, including a

20 trustee’s discretionary powers, the powers retained by a beneficiary of the trust, and

21 the validity of the exercise of a power.

22 * Sec. 3. AS 13.36.045(a) is amended to read:

23 (a) The court will not, over the objection of a party, entertain proceedings

24 under AS 13.36.035 involving a trust registered or having its principal place of

25 administration in another state, unless

26 (1) all appropriate parties could not be bound by litigation in the courts

27 of the state where the trust is registered or has its principal place of administration;

28 [OR]

29 (2) the interests of justice otherwise would seriously be impaired; or

30 (3) the tru s t contains a state jurisdiction provision; and

31 (A) some or all of the trust assets are  deposited in this state
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WORK DRAFT WORK DRAFT WORK DRAFT1 or are being managed by a qualified person: or2 (B) the trustee is a qualified person.
3 * Sec. 4. AS 13.36 is amended by adding new sections to read:

4 Sec. 13.36.310. CHALLENGES TO TRUST. Except as provided in

5 AS 34.40.110, a trust that is covered by AS 13.36.035(c) or that is otherwise governed

6 by the laws of this state, or a property transfer in trust that is covered by

7 AS 13.36.035(c) or that is otherwise governed by the laws of this state, is not void,

8 voidable, liable to be set aside, defective in any fashion, or questionable as to the

9 settlor's capacity, on the grounds that the trust or transfer avoids or defeats a right,

10 claim, or interest, or contravenes a law or a judicial or administrative order or action

11 that recognizes, protects, enforces, or gives effect to the right, claim, or interest. In

12 this subsection, "right, claim, or interest" means a right, claim, or interest conferred by

13 law on a person by reason of a personal or business relationship with the settlor or by

14 way of a marital or similar right.

15 Sec. 13.36.390. DEFINITIONS. In AS 13.36,

16 (1) "qualified person" means

17 (A) an individual who, except for brief intervals, military

18 service, attendance at an educational or training institution, or for absences for

19 good cause shown, resides in this state, whose true and permanent home is in

20 this state, who does not have a present intention of moving from this state, and

21 who has the intention of returning to this state when away; or

22 (B) a trust company that is organized under AS 06.25 or a bank

23 that is organized under AS 06.05, if the trust company or bank has its principal

24 place of business in this state;

25 (2) "settlor" means a person who transfers property in trust; "settlor"

26 includes a person who furnishes the property transferred to a trust even if the trust is

27 created by another person;

28 (3) "state jurisdiction provision" means a provision that the laws of this

29 state govern the validity, construction, and administration of a trust and that the trust

30 is subject to the jurisdiction of this state.

31 * Sec. 5. AS 34.27.050(a) is amended to read:
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(a ) A  nonvested p rope rty  interest is inva lid  unless
(1 )  when the interest is created, it is certain to vest o r  term inate no la te r 

than 21 years a fte r the death o f  an ind iv idua l then a live ; [O R ]
( 2 )  the interest e ither vests o r term inates w ithin 9 0  years a fte r its

c rea tion ; o r
(31 the interest is in a trust and all or part of the income or 

principal of the trust may be distributed, in the discretion of the trustee, to a 

person who is living when the trust is created.

* Sec . 6 . A S  3 4 .2 7 .0 6 0  is amended to read:
Sec. 3 4 .2 7 .0 6 0 . R E F O R M A T IO N . U pon  the petition o f  an interested person , 

a cou rt sh a ll re fo rm  a d isposition  in the m anner that m ost c lo s e ly  app rox im ates the 
tra n s fe ro r ’ s m an ifested p lan o f  d istribution and is w ithin the 9 0  years a llow ed  by 
A S  3 4 .2 7 .0 5 0 (a ) (2 ) ,  (b ) (2 ) ,  o r  (c ) ( 2 )  i f

( 1 )  a nonvested p rope rty  interest o r a pow er o f  appoin tm ent becom es 
in va lid  under A S  3 4 .2 7 .0 5 0 ;

(2 )  a class g ift is not but might become invalid under AS 3 4 .2 7 .0 5 0  and 
the time has arrived when the share o f  any class member is to take e ffe c t in possession 
o r  en joym en t; o r

(3 )  a nonvested p roperty interest that is not va lida ted  by 
A S  3 4 .2 7 .0 5 0 (a ) (1 )  o r  (3 )  can vest but not within 9 0  years a fte r its c reation .

*  Sec . 7 . A S  3 4 .4 0 .0 1 0  is amended to read:
Sec . 3 4 .4 0 .0 1 0 . IN V A L ID IT Y  G E N E R A L L Y . E xc e p t as p ro v id e d  in 

A S  3 4 .4 0 .1 1 0 . a  [A ] conveyance o r assignment, in w riting o r o therw ise , o f  an estate 
o r  interest in land , o r in goods, o r  things in action, o r o f  rents o r  p ro fits  issu ing from  
them  o r  a charge upon land , goods , o r  things in action, o r  upon the rents o r  p ro fits  
from  them , made with the intent to hinder, de lay, o r defraud creditors o r o th e r persons 
o f  th e ir law fu l suits, damages, fo rfe itu res , debts, o r demands, o r  a bond o r  other 
ev idence o f  debt given, action com m enced, decree o r judgm ent su ffe red , w ith the lik e  
intent, as against the persons so h indered , de layed , o r  defrauded is vo id .

*  Sec . 8 . A S  3 4 .4 0 .1 1 0  is repea led and reenacted to read:
Sec. 3 4 .4 0 .1 1 0 . R E S T R IC T IN G  T R A N S F E R S  O F  T R U S T  IN T E R E S T S , (a )
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A  person w ho in w riting  transfers p roperty in trust m ay p ro v id e  that the interest o f  a 
benefic ia ry o f  the trust m ay not be either vo lun ta rily  o r  in vo lu n ta rily  transferred be fore 
paym ent o r  de live ry  o f  the interest to the benefic iary by the trustee. In  this subsection,

(1 )  "p rope rty " includes rea l p rope rty , p e rsona l p rope rty , and interests 
in rea l o r  p e rsona l p rope rty ;

(2 )  "transfe r" means any fo rm  o f  transfer, inc lud ing  deed, conveyance,
o r  assignm ent.

(b )  I f  a trust contains a transfe r restriction a llow ed  under (a )  o f  this section, 
the tran s fe r restriction prevents a cred ito r ex isting when the trust is created, a person 
w ho subsequently  becom es a cred ito r, o r  another person f ro m  sa tis fy ing  a c la im  out 
o f  the benefic ia ry 's interest in the trust, un less the

(1 )  trans fe r was intended in w ho le  o r  in part to h inder, de lay , o r 
d e fraud  c red ito rs o r  o ther persons under A S 3 4 .4 0 .0 1 0 ;

( 2 )  trust p rov ides that the se ttlo r m ay re v o k e  o r  te rm inate a ll o r  part 
o f  the trust w ithout the consent o f  a person who has a substantia l bene fic ia l interest 
in the trust and the interest w ou ld  be adverse ly a ffec ted  by the exerc ise  o f  the power 
h e ld  by the se ttlo r to re voke  o r term inate a ll o r  part o f  the trust; in  this paragraph, 
"revoke  o r  term inate" does not include a pow er to veto a d istribu tion  from  the trust o r 
a s im ila r p ow e r; o r

(3 ) trust requires that a ll o r a part o f  the trust's incom e o r p rincipa l, o r 
both , m ust be d istributed to the settlor.

(c )  T he  sa tis faction  o f  a c la im  under (b ) (1 )  - ( 3 )  o f  this section is lim ited to 
that part o f  the trust to which (b ) (1 )  - (3 )  o f  this section app lies.

(d )  In  this section , "settlo r" means a person w ho trans fe rs rea l p rope rty ,
p e rsona l p rop e rty , o r  an interest in rea l o r  pe rsona l p rope rty , in trust.

*  Sec . 9 . T h is  A ct does not app ly to a trust un less the trust is created on o r a fte r the
e ffe c tiv e  date o f  this Act.
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m e m o r a n d u m December 2 6 , 1995SUBJECT: Sectional Summary o f  b i ll draft re lating to  trusts (W o rk  O rder No. 
9-LS1335VF)TO:

FROM: Representative A l V ezey 
A ttn: Joe R yan

T e r e s a  Bannister 
Legislative Counsel

Y ou  have requested a sectional summary o f  the above-described b ill.

A s a  prelim inary matter, note that a sectional summary o f  a b ill should not be considered an 
authoritative interpretation o f  the b ill and the b ill its e lf is the best statement o f  its contents.

Section 1. M od ifies the statute that gives the superior court exclusive ju risd iction o f  certain 
trust proceedings. Includes trusts described in sec. 2 o f  the b i l l and coordinates the 
prov is ions o f  the statute w ith sec. 2. Makes a technical change by deleting "but are not 
lim ited to."

Section 2. Subsection ( c )  states that a  p rovision  in  a trust that this state's law s govern the 
trust and that the trust is subject to this state's jurisd iction is va lid , e ffective , and conclusive 
i f  either o f  two listed conditions is met. These co iditions relate to the location o f  trust assets 
and the re lationship o f  the trust asset manager o r trustee to this state.

Subsection (d ) states that a trust's va lid ity , construction, and adm inistration are determ ined 
by this state's law s, i f  the trust has a state ju risd ic tion  p rovision . Identifies some o f  the 
matters covered by  this p rovision .

Section 3 . Sta les that this state's superior court w ill not, i f  a party ob jects, handle a trust's 
proceedings under A S  13 .36 .035  i f  the trust is registered o r has its principal p lace o f  
administration in  another state, un less certain conditions are met. Am ong these conditions 
is i f  the trust has a state ju risd iction provision and either (1 ) trust assets arc deposited in this 
state or managed by a qualified person, o r  (2 )  the trustee is a qua lified  person.

Section  4. A S  13 .3 6 .3 1 0  states that, except as provided in A S 3 4 .4 0 .1 1 0 , a trust, o r  a 
property transfer in  trust, that is governed by this state's law s isn't vo id , vo idab le , liab le  to
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be set aside, defective, o r questionable as to the settlor's capacity, o n  the grounds described 
in the section.

AS 13 .36 .390 defines "qualified person," "settlor," and "state ju risd ic tion  p rov ision" fo r  AS 
13.36,

Section 5 . States that a nonvested property interest is inva lid  unless, among the other listed 
reasons, the interest is in a trust and income o r principal o f  the trust is subject to discretionary 
distribution by the trustee to a person liv ing  when the trust is created.Section 6. Conform s this section to the amendment made in  sec. 5 o f  the b ill.

Section 7. Coordinates this section w ith the new provisions in  sec. 8 o f  the b ill.

Section 8. Subsection (a ) a llow s a person who transfers property in  trust and in w riting to 
provide that a trust beneficiary's interest m ay not be transferred be fo re payment o r de livery 
o f  the interest to the beneficiary.

Subsection (b ) states provides that the above transfer restriction prevents a creditor o r other 
person from  using the beneficiary's trust interest to satisfy a c la im  unless certain listed 
conditions are met.

Subsection ( c ) lim its the part o f  a trust that may be used to satisfy a c la im  otherwise allowed 
under (b ).

Subsection (d ) defines "settlor" fo r  the section.

Section  9. Indicates that the bill's provisions on ly  app ly to trusts created on o r after the 
effective date o f  b ill.

If I may be of further assistance, please advise.

T LB :g lc
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Alaska is in the unique position of having neither a state income tax nor a 
state sales tax. This fact has made Alaska a very favorable venue for managers 
of large investment portfolios, administrators of trusts and other investors who 
want the security and protection of the United States Government and the 
American banking system for their investments.

To attract these investments, certain changes have been suggested to the 
statutes governing trusts in Alaska. These changes when enacted, will open the 
door to Alaska management of billions of dollars that are now fleeing to offshore 
jurisdictions. According to the latest figures reported by Congress' Joint 
Committee on Taxation, American families transferred over $460 billion off-shore 
last year alone.

It is becoming increasingly obvious to policy-makers that this out-flow of 
U.S. capital comes at a steep cost. U.S. citizens who transfer assets in trust off­
shore do not gain any tax advantages -  indeed unless structured carefully, there 
can be extortionate tax costs. Thus, there is no tax loss to U.S. jurisdictions. 
But the out-flow results in much more. It reduces the capital base available for 
other investment in the U.S., it increases the costs of capital and it reduces the 
increased banking and legal work in the U.S. associated with creating and 
administering Family Trusts. And there is no indication that Americans of good 
intention will stop seeking to use this very traditional method of preserving their 
family's wealth and protecting it from adversity. Currently, only one American 
state -  Missouri -  has enacted a statute to offset the tremendous capital out­
flow, but it suffers from defects 3nd ambiguities that make many practitioners 
uncomfortable recommending it as a viable option. Therefore, it could be a 
great asset to Alaska, and the U.S. generally, to enact legislation that would 
make it possible for Americans to create Family Trusts in the U.S.

Passage of HB-459 will be the key to opening this great opportunity for 
Alaska.
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S P O N S O R  S T A T E M E N T

THE FAMILY TRUST ACT 

Proposed Amendments to 
Titles 13 and 34 of the Alaska Statutes

I. Purpose o f the Bill

Among the many traditional reasons for establishing trusts, one is 
the preservation of assets for one's family. This very ancient and common form 
of "asset protection" is not usually undertaken by one who is or who is about to 
become insolvent. If so, traditional rules will protect creditors who are harmed 
by the creation of the trust. Quite the contrary, trusts such as these are more 
typically created by individuals who are seeking to shelter a "nest egg" from the 
attendant risks of modern economic life and provide a source of support for the 
future. Such a trust is usually irrevocable and gives the trustee full discretion to 
accumulate income or to "sprinkle" income and principal among a class of 
beneficiaries that can include the grantor (a "Family Trust"). The key element for 
Family Trusts is that no person, not even a family member, can invade the trust.

However, under the laws of many states a Family Trust is not an 
effective shield against improvidence. This is so because of relatively modern 
innovations in trust law. For example, traditionally a Family Trust would be safe 
from the claims of the grantor's creditors. Under the laws of many states today,
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however, it is possible for the creditors of the grantor (and in some cases, even 
creditors of the beneficiaries) to reach the assets of a Family Trust even though 
neither the grantor nor any beneficiary could do so. This result is often 
predicated on the public policy that a person should not be able to put assets 
beyond the reach of his creditors and yet retain their use. But in practice, the 
rule operates contrariwise. It actually makes it possible for the grantor to do 
indirectly what he otherwise cannot do directly. By racking up debts that he 
cannot repay, for example, the grantor is indirectly able to withdraw assets from 
the trust, to the detriment of the family. In the typical Family Trust, however, the 
grantor would not be able to withdraw the trust assets unilaterally.

It is clear that the rule in most jurisdictions makes sense when a 
trust is in fraud of creditors, a sham or created solely for the benefit of the 
grantor with the understanding that the grantor alone would continue to benefit 
from a trust. In those cases, the rule operates to enforce the public policy 
mentioned above. However, in respect to a traditional Family Trust, the rule 
operates a hardship on families and makes perfectly respectable-and many 
times important-family planning impossible.

In the face of this problem, and testament to their bona fides in 
creating Family Trusts, many American families have turned to off-shore 
jurisdictions such as the Cook Islands, Cayman Islands, Jersey, Bermuda and 
many others for their trust needs. These jurisdictions have enacted statutes that 
clarify the law and make it possible to create a Family Trust without the risk that 
the grantor's creditors will attach trust assets, unless the transfer in trust was in 
fraud of the transferor’s creditors. According to the latest figures reported by 
Congress' Joint Committee on Taxation, American families transferred over $460 
billion off-shore last year alone.



It is becoming increasingly obvious to policy-makers that this out­
flow of U.S. capital comes at a steep cost. U.S. citizens who transfer assets in 
trust off-shore do not gain any tax advantages -  indeed unless structured 
carefully, there can be extortionate tax costs. Thus, there is no tax loss to U.S. 
jurisdictions. But the out-flow results in much more. It reduces the capital base 
available for other investment in the U.S., it increases the costs of capital and it 
reduces the increased banking and legal work in the U.S. associated with 
creating and administering Family Trusts. And there is no indication that 
Americans of good intention will stop seeking to use this very traditional method 
of preserving their family's wealth and protecting it from adversity. Currently, 
only one American state -  Missouri ~ has enacted a statute to offset the 
tremendous capital out-flow, but it suffers from defects and ambiguities that 
make many practitioners uncomfortable recommending it as a viable option. 
Therefore, it could be a great asset to Alaska, and the U.S. generally, to enact 
legislation that would make it possible for Americans to create Family Trusts in 
the U.S.. This could be accomplished with little substantive change in the 
substantive law of trusts in Alaska and without working to the detriment of 
creditors. The proposed Bill therefore clarifies current law in Alaska by saying 
that irrevocable transfers to a fully discretionary trust -  even when one of the 
potential beneficiaries is the transferor -  are not liable to the claims of creditors 
unless the transfer is otherwise in fraud of creditors under Alaska law.
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The practice of placing property in trust in order to preserve it for the use 
of one's family is as old as the concept of the trust itself. In the 15th century, the 
trust developed under the common law of England as a means, among other 
things, to protect the property of the landed gentry as they did battle in Europe, 
thus preserving their property for family members. The trust assured the 
gentleman that rival nobles, the Church or others, could not rob his family of 
their fortune while their protector was absent. Over the centuries, the use of 
trusts has varied. Sometimes a trust was used to protect a family from the 
claims of the Church, at others to protect a family from the claims of the Crown.
In more modern times, trusts have been used to protect the assets of Jews from 
seizure by the Nazis. Over its long history, the trust has consistently been a 
means of securing a family's wealth to its "natural" objects with minimal risks 
from the claims of others. In its origin, a trust was very much a Family Trust.

As old as the Family Trust is, so too is the notion that an 
irrevocable fully discretionary trust created solely for the benefit of the Settlor is 
void. The rule is grounded in the very good reason that such a "self-settled" 
trust is particularly prone to abuse and, more important, it violates a common 
sense of fairness. An individual should not be able to put his assets beyond the 
reach of his rightful creditors when the assets nevertheless remain available for 
his use.

For example, statutes dating back to the 16th Century in England 
have rendered void a trust created by a person primarily for his benefit. 
American jurisdictions have continued this type of rule in effect. For example, in 
New York, the Estates, Powers and Trusts Low provides:
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A disposition in trust for the use of the creator is void 
as against the existing or subsequent creditors of the 
creator.

And for well near 100 years, these statutes have been interpreted to mean that a 
"self-settled" trust, whether discretionary or not, is void only if the Settlor is the 
sole beneficiary. For example, cases in New York (until very recently) have 
consistently held that an irrevocable discretionary trust created for the benefit of 
a class that includes the grantor is not subject to the claims of the grantor's 
creditors.

In recent times, however, many American jurisdictions have 
expanded the basic "self-settled" trust rule and thus made it very difficult for a 
person to create a Family trust. In large part, this development has been the 
result of abusive (sometimes real, sometimes perceived) transactions. But in 
reacting to these abuses, state legislatures and courts have gone too far and 
effectively restricted the traditions and reasonable uses of Family Trusts.

In particular, state courts have begun to construe the "self-settled" 
trust rule to mean that an irrevocable trust which includes the Settlor as a 
permissible beneficiary, even if the Settlor has retained no powers over the trust 
or the trustee, will be void as against the Settlor's creditors. In a recent New 
York case, for example, the court found that such a trust (even though there was 
no evidence to suggest that the trustee exercised his discretion in favor of the 
Settlor alone) was void against the Settlor's creditors on public policy grounds 
because it put the Settlor's assets beyond the reach of her creditors while 
remaining available for her use. Vanderbilt.

Despite the intuitive appeal of this argument, the extension of ihe 
"self-settled" trust rule is unwarranted. Consider, for instance, that an irrevocable 
discretionary trust, by its nature, puts assets beyond the reach of a beneficiary's 
creditors. Indeed, that's the difference between an outright gift and a gift in trust.



Where a trust includes the Settlor as a permissible beneficiary and where there 
is nothing to suggest that the trust is primarily for the benefit of the Settlor or is a 
sham, there is no policy reason to alter the basic rule. Under these 
circumstances, the Settlor has no assurance that he will receive any of the 
assets of the trust. They are beyond his reach, unless the trustee determines to 
make a distribution. It does not offend notions of fairness, therefore, that the 
assets also be beyond the reach of the Settlor's creditors.

Indeed, fairness would require that the Settlor’s creditors in such a 
case not be able to reach the assets of the trust. For example, if a family wishes 
to safeguard its wealth against disaster and therefore, the matriarch irrevocably 
creates a fully discretionary trust for the benefit of every member of the family, 
naming a bank as trustee, the family rightly would assume that no one of them 
(not even the Settlor) would be able to reach the assets of the trust. By allowing 
the Settlor's creditors to reach the assets in a case such as this, state courts 
make it possible for the Settlor to do indirectly what he is prohibited from doing 
directly. It makes it possible for the Settlor to amass debt that he cannot repay, 
knowing that the trust assets will be available to satisfy his creditors' claims. 
This is the equivalent of allowing the Settlor to make mandatory withdrawals 
from the trust.

Some jurisdictions have resisted the temptation of overreaching. In 
places such as Cayman, Bermuda and other off-shore jurisdictions, for example, 
statutes have been passed which adopt a rule that an irrevocable discretionary 
trust for the benefit of a class that includes the Settlor, is immune from the claims 
of the Settlor (or his creditors) unless the transfer was in fraud of his creditors, 
under local law. And in Missouri, the legislature recently enacted a similar 
statute. It provides:
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A provision restraining the voluntary or involuntary 
transfer of beneficial interests in a trust will prevent 
the Settlor’s creditors from satisfying claims from the 
trust assets except:

(1) Where the conveyance of assets to the 
trust was intended to hinder, delay or defraud 
creditors or purchasers, pursuant to section 
428.020, RSMo; or

(2) To the extent of the Settlor's beneficial
interest in the trust assets, if at the time the
trust was established or amended:

(a) The Settlor was the sole beneficiary 
of either the income or principal of the 
trust or retained the power to revoke or 
amend the trust; or

(b) The Settlor was one of a class of 
beneficiaries or retained a right to
receive a specific portion of the income 
or principal of the trust that was
determinable solely from the provisions 
of the trust instrument.

Thus, as in the off-shore jurisdictions, it would appear that an irrevocable 
discretionary trust established in Missouri for the benefit of the Settlor and his 
family would appear not to be subject to the claims of the Settlor's creditors if the 
trust so provides. Unfortunately, Section (2)(b) of the Missouri statute is 
ambiguous and the conclusion is not as obvious as it could be. As a result, few 
practitioners have sought to establish Family Trusts in Missouri.

These jurisdictions are not "asset protection" jurisdictions where 
creditors can expect an unfriendly reception or whether unscrupulous Settlors 
can defraud their creditors. Instead, these jurisdictions have returned to the 
traditional notion that, except where the Settlor has retained dominion and 
control over the assets in a trust or where the Settlor is the sole beneficiary or
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where the transfer was in fraud of the Settlor's creditors, an irrevocable 
discretionary trust truly puts the trust assets beyond the reach of the Settlor and 
therefore should also be protected from the reach of the Settlor's creditors.

This notion of the use of Family Trusts is not only consistent with 
the tradition of the law of trusts but sti'i rings true with property owners. 
Evidence the fact that last year alone, over $460 billion dollars was transferred 
to off-shore trusts such as the type described above. While it is possible, in 
some cases, that these trusts are abusive, it is likely that most of them are not. 
And for the likely majority that are net, American states with their over-reaching 
rules are forcing people to transfer their assets off-shore in order to obtain 
reasonable protection of their family's assets. This has the effect of transferring 
out of the US. the earning power, capital base and local banking and legal work 
that might otherwise be used here to promote local economies. And because 
foreign jurisdictions might in some cases have animosity toward foreign 
creditors, the result of tne over-reaching rule is one that works to the collective 
detriment of creditors, property owners arid the U.S. economy.

The conditions are therefore ripe for Alaska to fill the breach and 
provide a friendly jurisdiction to those who wish to establish Family Trusts. By 
the terms of the proposed legislation, only those trusts established with bona 
fides will successfully bar creditors' claims. So, for example, an irrevocable 
discretionary trust created for the benefit of the Settlor and his family, where the 
trustee is independent of the Settlor, makes distributions in response to the 
needs of the family and not the direction of the Settlor, and where their transfer 
does not leave the Settlor insolvent and is not motivated by a desire to avoid 
specific creditors, will be immune from the claims of the Settlor's creditors. 
Everything about such a trust suggests that the Settlor has parted with dominion 
and control over the trust assets. He could not compel the trustee to distribute
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any of the assets nor could he exercise any other control over the assets. In 
such a case, it seems fair and reasonable to prohibit the Settlor from forcing a 
distribution to himself by racking up debt he cannot afford to repay.

If, however, a trust is created primarily for the benefit of the Settlor 
or if the Settlor retains powers over the trust or over the trustee (either explicit or 
implicit), the proposed bill would not protect the trust from the claims of the 
Settlor's creditors. For example, a trust over which the Settlor retains a power to 
revoke will remain liable to the claims of the Settlor's creditors. Or a trust which 
is created with the understanding that the trustee would make distributions to the 
Settlor any time he requested them, then that trust, too, would remain liable to 
the claims of the Settlor's creditors. In both circumstances, the Settlor has, 
either explicitly or implicitly, retained ownership of the trust assets and may force 
their distribution to him. Fairness therefore dictates that the Settlor’s creditors 
have the same access to the trust assets as the Settlor.

The proposed Bill would provide generous flexibility for Family 
Trusts that fall in between those two extremes. For example, if the Settlor could 
not compel distribution but he could veto a proposed distribution by the trustee, 
the proposed Bill would nevertheless protect the trust assets from the claims of 
the Settlor's creditors. Likewise, if a Family Trust required that the Settlor 
receive the income of the trust quarterly, under the proposed Bill, only the 
income of the trust would be vulnerable to the claims of the Settlor's creditors. 
The integrity of the trust would nevertheless remain secure. In the first case, the 
power retained by the grantor enables him to preserve assets, not acquire them 
for his use. Thus, it is equitable that his creditors not be able to convert such a 
power into a power to distribute to the Settlor. In the second case, the creditors 
would not be able to undo the security of the family in the trust simply because
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the Settlor retained a partial interest. Equity would require that the Settlor's 
creditors be able to recover exactly what the Settlor could demand, and no more.

By adopting the proposed Bill, Alaska will be returning to a more 
conservative position on trusts. It will be doing no more than making it possible 
for traditional Family Trusts to exist free from the over-reaching claims of 
creditors, where those claims against the trust would fail if made by the Settlor. 
It would not be expanding the ability of Settlors to evade creditors nor would it be 
restricting creditors fair access to a debtor's assets. Instead, Alaska would 
return itself to the more balanced and substantive view of Family Trusts that 
existed before the recent over-reaching.

And, collaterally, Alaska could bring to its economy a business 
boom unprecedented in the State since the oil boom. Even if only one-tenth of 
the trust business that goes off-shore were to come to Alaska, it would see $4 
billion of assets move into the state. That, in turn, will increase the capital base 
in Alaska, and stimulate capital growth. This would give rise to banking and 
legal business, and serve as a catalyst to the economic "mushrooming" that has 
occurred in the off-shore jurisdictions that adopted such legislation.

It is notable that these off-shore jurisdictions, like Alaska, do not 
have an income tax. It is true that a tax-friendly regime creates an added 
incentive for property owners who wish to create Family Trusts. But it is often 
not the motivating reason. For example, Settlors will typically have to pay 
federal income tax on all income of the trust because it will be a grantor trust for 
federal income tax purposes. There is a temptation for states to reap a short-run 
gain by levying income tax on Family Trusts located in its jurisdiction. But 
Alaska would be well advised to avoid that temptation. For most families, an 
income tax would make Alaska a less desirable jurisdiction that Cayman or the 
Cook Islands. And in those jurisdictions that do not have an income tax, the
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exponential effects of the trust business more than compensate for the loss of 
potential income tax revenue.

It should be stressed again that the proposed Bill is not a "device" 
for unscrupulous debtors and, therefore, should not create animosity among 
sister states. It does not make Alaska a "tax haven" or a jurisdiction unfriendly to 
creditors' claims. Indeed, the proposed Bill affords creditors broad protection 
when assets are transferred in fraud of their interests or when the Settlor retains 
powers over the trust assets. Quite the contrary of being anti-creditor, the 
proposed Bill is both creditor and family friendly. It rebalances the legal equities 
between individuals and creditors so that when an individual permanently and 
irrevocably parts with his property for the benefit of his family, he cannot 
squander the family's wealth through the inadvisable accumulation of debts.

V. Budgetary Im plications

There are no costs associated with this legislation. Instead, it is 
projected that there will be a dramatic increase in state revenue as banks, 
lawyers and other businesses benefit from the increased economic activity in 
Alaska.
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Please enter into the record m y  testimony to the House Judiciary Committee on H B  

462. ;

; Chairman Porter and m e m b e r s  of the House Judiciary Committee, I urge youjto support 

: and pass H B  462. This bill is needed legislation. With budget cuts'and reduced staff 

I both law enforcement and District Attorney offices, are required to work to their limits 

! especially w h e n  an emergency situation exists. Section 4  of H B  462 provides s o m e  

assistance to these agencies in dealing with drunk drivers.

! M y  daughter w a s  involved in a head-on auto accident with a drunk driver. S o m e  five 

, hours after the accident, the drunk driver w a s  still under the influence of alcohol and 

| needed assistance to walk.

• However, due to s o m e  technical problems relating to the testing of alcohol content the 

1 grand jury had limited information reiatiny to the case. T h e  drunk driver involved in this 

; accident had a long and recent history of driving while intoxicated. T h e  driver had an 

I alcohol related accident the previous week.i
| If w e  establish a social]Intolerance and standard for driving while intoxicated, w e  then 

; need to provide the regulatory reform and tools to enforce these standards.

. I would also enco 'ge you to examine House Bill 24. T h e  two bills, H B  462 a n d  24,

!• would help to save lives and prevent injuries.

I Thank you for this opportunity to provide testimony

Harriet W e g n e r

P O  Box 2101

K e n a i A K  99611

283-6595 h m  

262-4441 x 298 w k



A l a s k a  £ > t a t e  l e g i s l a t u r e
R e p r e s e n t a t i v e  B r i a n  8 .  P o r t e r

CHAIRMAN 
HOUSE JUD IC IARY  COMMITTEE

MEMBER
HOUSE LABOR A COMMERCE COMMITTEE 

HOUSE STATE AFFAIRS COMMITTEE 
INTERNATIONAL TRADE A TOLHISM 

COMMITTEE
MEMBER 

FINANCE SUBCOMMITTEES 
DEPARTMENT OF LAW 

DEPARTMENT OF EDUCATION 
COURTS D I S T R I C T  2 0

SESS ION :
STATE CAPITOL ROOM 118 
JUNEAU . ALASKA 9 8 8 0 1  I IA 2  
PHONE 19071 4 6 8 * 4 9 3 0  
FAX 19071 4 6 5 - 3 8 3 4
INTERIM

NA JTH  AVE.. SU IT E  6 4 0  
ANCHORAGE. AK 9 9 5 0 1  3 133  
PHONE: 19071 3 3 8  6 1 97  
FAX: 19071 3 5 8 * 3 3 1 0

MB 462, Drunk Driving: Evidence & Sentencing

The bill would change a part of the sentencing scheme for persons convicted 
of felony driving while intoxicated or refusal to take a breath test. A 
sentencing court may order a defendant convicted of DWI or breath test 
refusal to receive inpatient treatment as a condition of the sentence.

Normally, if the defendant fails to complete treatment the court may impose 
some or all of the suspended jail time. However, in creating the felony 
driving while intoxicated and refusal offenses last session, the law was 
inadvertently changed to require the court to automatically impose a ll 
suspended time on felony offenders who fail to complete treatment ( ch. 80, 
S L A  1 9 9 5 ) . This automatic imposition of all suspended time for those 
offenders creates legal and practical problems.

Legally, mandating that all suspended time be imposed for only one class of 
criminal offenders may violate the constitutional guarantee of Equal 
Protection of the Law. Practically, the ultimate goal is to curtail the practice of 
people drinking and driving. Some offenders require more than one 
exposure to a treatment program before it becomes effective. This is often 
accomplished by imposing a portion of the suspended jail time followed by a 
forced return to treatment. This bill amends the law to give the sentencing 
court the discretion to decide how much of the suspended term the defendant 
should serve for failure to complete a treatment program.

&



The bill additionally amends Rule 6(r)(l) of the Alaska Rules of Criminal 
Procedure to allow prior convictions of driving while intoxicated and breath 
test refusal to be presented at the grand jury proceedings by hearsay evidence. 
Because grand jury presentations must occur within 10 days after arrest, there 
is not sufficient time to obtain certified judgments of prior convictions, 
particularly if the convictions are from another jurisdiction. This court rule 
amendment is necessary in order to ensure that repeat offenders from out of 
state are not treated more leniently than Alaskans.

Finally, the bill amends Rule 32.1 of the Alaska Rules of Criminal Procedure 
to provide that a presentence investigation by the Department of Corrections 
is not required in most cases in which a person is convicted of felony driving 
while intoxicated or breath test refusal. Offenders convicted of driving while 
intoxicated and breath test refusal have been sentenced successfully for many 
years without the benefit of a presentence investigation. The bill would 
require that a presentence report be prepared for a repeat felony offender 
convicted of driving while intoxicated or breath test refusal.



Rule 6 A L A S K A  R U L E S  O F C O U R T

(3) The presentment shall not mention Ihs namss of individuals. The presentment shall not be filed with the court, nor shall it be kept by the court beyond the time that the (rand jury is discharged.(4) When (he presentment is made the court shall give such instructions on the law as it considers oecesssry.(p) Defense Witnesses, Although the grand jury has ao duty to hear evidence on the behalf of the defendant, it may do so.(q) Sufficiency o f Evidence. When the grand jury has reason tc believe that other available evi­dence will explain away the charge, it shall order such evidence to be produced and for that purpose may require the prosecuting attorney to subpoena witnesses. An indictment shall not be found nor a presentment made upon the statement of a grand juror unless such grand juror is sworn and examined as a witness. The grand jury shall find an indictment when all the evidence taken together, if unexplained or uncootndicted, would w am nt a conviction of (he defendant(r) Adm issibility o f Evidence.(1) Evidence which would be legally admissible at trial shall be admissible before the grand jury. In appropriate cases, however, witnesses may be pre­sented to summarize admissible evidence if (be admissible evidence will be available at trial. Except 
t l  staied in subparagraphs (2) and (3). hearsay evidence shall not be presented to the grand jury absent compelling justification for its introduction. If hearsay evidence is presented lo the grand jury, the reasons for its use shall be slated on the record.(2) In a prosecution for an offense under AS 11.41.410 —  11.41.440 or 11.41.455, hearsay evi­dence of a statement related to the offense, not otherwise admissible, made by a child who is the victim of the offense may be admitted into evidence before the grand jury if(i) the circumstances o f (he statement indicate its reliability,(ii) the child is under 10 years o f age when the hearsay evidence is sought to be admitted;(iii) additional evidence is introduced to corrobo­rate (he statement; and(iv) the child testifies at the grand jury proceed­ing or the child will be available to testify at trial.(3) Hearsay evidence related to the offense, not otherwise admissible, may be admitted into evidence before the grand jury if(i) the individual presenting the hearsay evi­dence is a peace officer involved in (he investiga­tion; and

(ii) the hearsay evidence consists o f  the statement and observations made by another peace officer in the course o f an investigation; and(iii) additional evidence it  introduced to corrobo rate the statement.(4) If the testimony presented by a peace officer under paragraph (3) o f this section is inaccurate because of intentional, grossly negligent, or negligent misstatements or omissions, then the c o o t shall dismiss an indictment resulting from the testimony if the defendant shows that the inaccuracy prejudices substantial rights o f the defendant.(5) In this section “ statement'* means an oral or written assertion or nonverbal conduct if  the nonver­bal cooduct is intended u  an assertion.
ft )  Discharge and E x co ts . A  grand jury shall serve until discharged by the presiding superior court judge of the judicial district but no grand jury mat, serve more than 4 months, unless for good cause such period is extended. At any time for cause shown the presiding judge may excuse juror either temporarily or permanently and may impanel an alternate juror in place o f the juror excused. In order to vote on the proposed bill, the alternate juror must be present during the presentation o f all evidence related to that case.(t) Delegation o f Dudes. Whenever a superior court is sitting other than where the presiding judge is sitting, or the presiding judge is unavailable, the presiding judge may delegate duties under this rule to another judicial officer. However, the presiding judge may delegate duties under Crim inal Role 6.1 only to another superior court judge.(u) Telephonic Testimony.(1) A  witness may participate telepboeically in grind jury proceedings if the witness is not a victim and the witness:(A) would be required lo travel more than 50 miles to the situs of the grind jury, or(B) lives in a place from which people custom­arily travel by air to the situs of the grind jury.(2) A  witness who is not entitled to participue telepbonicaJly under subparagraph (I) may partici­pate telepbonically with approval o f  the presiding judge of the judicial district, or the presiding judge's designee. A  motion to allow telephonic testimocv under this subparagraph may be ex parte and shall be accompanied by an affidavit o f the prosecuting attorney that states the reason telephonic testimony is requested.(3) I f  a witness participates telephonicaOy in grand jury proceedings, after the witness is sworn, the prosecuting attorney shall require (he witness to:(A) stale the location from which the witness b  testifying: and



CRIMINAL RULES Rule 32
- of aoctistr is Ml improper in Art* rmininf a scntcoct lo be vxed «fiinH the accused. v. Stole, Op. No. 1222,

m  1195 (Aluka 1975).
Tbe tupreme court's functioa, m ■ sentence appeal. ii lo :ru« wbeibcr (be Inal court *u  dearly mistaken in .otinf the particular lanctioR. BurWeoa ». State, Op. No.
M3 m  1195 (Alaska \ m \

Sentencing court mu it unequivocally bnn| borne lo .•nisi* that be hat rijhl lo make a ilaiement in bit own all and 10 present any in/crmation in mitigation o{  punish - n Nattraa* ». Slate, Op. Na 1314, 554 V li 399 (Aluka*6k
tctnal con i idem ion ct police contact! »i0 not invalidate ;nce if from the record or by witnesses' testimony the 

i t u aware of tee circustatancea and outcome of the »cts. Backauaa v. Slate, Op. Na 2553, 561 P2d 1197 .its 1977).
Sentencing court may rely ou peycbialrk report which ■den explained police contact! in reaching a diagaoaia. luaxa v. Slate, Op. No. 1316. 561 P2d 1197 (AUtka“ i.
Mere •wareaeii by senteocin* court of other police sou win not aerve to invalidate an otherwise valid •nee Buchanan f. Stale, Op. Na 1316. 561 P2d 1197 ia 1977).
Sentencing yjdgemay consider instances of past anti-social iiior, substantiated by supporting informal too. even though .■ndart was not charged or convicted. Nakaplgak ?. Stale, Sa 1410. 562 P2d 697 (Alaska 1977).
Vuertioc. ’ Do you have anything you want lo say before rose sentenc*?” wu minimal compliance with allocution . -eracat of this rule, where defendant wu sentenced four before Supreme Court imposed more stringent Nan rut lard. Capwtfl r. Stair, Op. No. 14*2.56* P2d 10 (Alaska 
•r
Trial court’s failure to afTord defendant the opportunity to >r s rutement on his own behalf at sentencing hesnng wu •srtnlesi error Moha v. Slate, Op. No 1719. 584 P2d 40 ..sa 197*).
. nder Rule 32(f) the obligation is on the court to afford defendant the opportunity to speak and not on the defen- t to request such an opportunity, hence defendant's failure issert actively his right of allocution did not constitute ■ er Moha r. State, Op. No. 1719, 584 P2d <0 (Alaska *>.
Defendant's contention that con lid''-non of his juvenile rd by the court impotina terunoe violated his right lo acy wu rcjeactl. Pews v. Stall, Op. Na 1774. 5*1 P2d • Aluka
Despae the fact that defendant spoke at some length under -cl Maminatsoo by his counsel at the sentencing hearing.court's failure to inform him of hit right of allocation .cured rorwsrocrag. Law e. Stale, Op. Na 2301. 624 P2d S I Alaska 1911).
n order lo establish a claim of racial bus ia Kiacncing -ndart mart show that the sentence wu probably higher 

J\ that which woahf have been waposed upon a defendant of flerml race wite a like enminal history who con mated a ntlar offense. Casrmia v. Stale, Op. No. 2190.621 P2d *69 asks 19*0).

Trial court, in conducting a basting pursuant lo this rule to determine whether mitigating and aggravating facson have been ettabiiihcd. may consider rvtdeace previously iatrodueud ai the tnaL Wter ». State, Op. N a 99. 647 YU  609 (Alaska App. 19*2).Where defendant sru given a chaoc* to exaraac hit right of allocation just prior to Moteodog and 6d not ex erase that right on the ground that he needed mors time to prepare, failure of the trial jadf* to give the defendant more tune sru not error. Hastings v. State, Op. N a 706, 736 R d  1157 (Alaska App. 19*7).
Denial of aOocsrion may be ha/mfeta srhtfS the defendant ■a subject to presumptive teHMtog. m aggravating or mitigating facton ere established, and the totality of the arcumitancei would not wanaal refcnal to a three-jodga panel for sentencing. Jabaam v. taste, Op. Na *5*, 762 fU  493 (Alaska App. 19*1).Trial judge's ovtrsighd la denying defendant aCocaticu srxs harmless beyond a reasonable doubt where the judge had already rejected proposed Budgeting factors and possible referral to a three-jedge paod for asrtnring. J abaana v. Stale, Op. No. *5*. 762 P2d 493 (AlMka App. 19**).

Rule 32.1. Preseotence Procedure for F t lo n j Sentencing*.(a) Scheduling. A t tbe time guilt in a felony case is established by verdict or plea, the judge shall establish the dale for a sentencing hearing and a presenlencing hearing, i f  appropriate, and shall order a prcsentence investigation by (be Department of Corrections. If the judge elects to schedule a single hearing, all o f the procedures for tbe presenleoctng and sentencing hearings shall be applicable at the single hearing.(b) Presentence Investigation and R e p o rt(1) The Department o f Corrections shall prepare and deliver the report o f tbe presentence investiga­tion not less than 30 days before tbe presenlencing bearing. The report shall contain any prior criminal conviction and any finding o f delinquency of the defendant and sudi information about ihe de­fendant’s characteristics, financial condition, and the circumstances affecting tbe defendant’s behavior as may be helpful in imposing sentence or in granting probation or in (he correctional treatment o f tbe defendant, and such other information as may be required by the judge. Tbe prcsentence report shall comply with (he Victims’ Rights A ct. A S  12.61.100- .150.The report shall be submitted to tbe judge, the state's attorney, and the attorney for the defendant; (he defense aliomey shall not be prohibited from providing a full copy lo the defendant unless the judge enters on the record findings why providing specific portions of tbe report to tbe defendant would prove detrimental to the rehabilitation o f tbe defen­dant or the safety o f tbe public.



Rule 32.1 ALASKA RULES OF COURT

Unless otherwise ordered, or except as specifical­ly allowed by other provisions of law, further disclosure of the report shall be limited to agents of the sute's attorney or the defendant's attorney, any reviewing courts, and the agencies having charge of the defendant's rehabilitation.(2) In the event the parties request preparation of a presentence report to aid them in reaching a plea agreement, the judge may order such a report made prior to the time staled in this rule. If  a report is prepared prior lo entry of a verdict or plea of guilty or no coatest, the report shall be submitted only to the parties and not to the judge.(3) Notwithstanding subparagraph (b)(2), the judge may use the presentence report to determine whether to accept a plea agreement under Criminal Rule 11.(c) Not lea o f Aggravating and M itigating Factors, Extraordinary C ircum stances, Prior Convictions, and Other Inform ation to be Relied on at Sentencing. (1) Within ten days after receipt o f the presenlence report, each party shall file:(A) notice of any aggravating or mitigating factors, pursuant lo A S 12.55.155. or extraordinary circumstances, pursuant to A S 12.55.165. on which it intends to rely, supported by a written statement outlining, as an offer of proof, the evidence that counsel contends establishes each aggravating or mitigating factor or extraordinary circumstance: and(B) a memorandum giving notice o f any evidence which the party intends to rely on at sentencing which was not previously presented at a prior pro­ceeding in the case, in tbe notice described in (cKD(A). or in the presentence report. If the party intends to present additional witnesses, the memoran­dum shall include a list of these witnesses and a brief summary of their anticipated testimony. The memorandum need not give notice o f matters to be mentioned in a defendant's allocution or a victim's oral statement.(2) Within ten days after receipt o f the presen - (ence report, the sute shall file:(A) notice o f the prior convictions, if  any, on which it intends to rely for presumptive sentencing purposes: and(B) notice o f tbe amount o f restitution, if any. it intends to request, supported by a memorandum or exhibits that establish the basis for the restitution request.(d) Disputing Aggravating and M itigating Factors, Extraordinary Circum stances, Prior Convictions, or Other Inform ation. (1) Within ten days after receipt of the notices required by para­graph (c). each party shall file:(A) notice whether the party concedes or disputes each aggravating or mitigating factor or extraordi­

nary circumstance asserted by the opposing p#ty, and(B) notice of objection to any information in the presenlence report or in any other material the judge or opposing party has wentmed as a source of information lo be relied on at sentencing on the ground that such information is insufficiently veri­fied or is inaccurate. For each item a party contests as inaccurate, that party shall submit an affidavit from the party or another witness with personal knowledge outlining the testimony tbe witness is prepared to provide to refute or lo explain the allegation, or a notice that the party has served or attempted to serve a subpoena upon (he person who provided the contested information and intends to examine the person at the presentencing hearing.(2) Within ten days after receipt o f the notices required by paragraph (c), the defense shall file:(A) notice of any objection to any o f the prior convictions relied on by tbe sute and a statement of the grounds for the objection as provided in AS 1155.145(c). which shall be supposed by affidavit if the objection is based on facts oulside ihe record; and(B) notice of any objection to any restiiutioa request and a statement of grounds for the objection.(e) Prtsenttndnt; Hearing. At the presentencing hearing, the judge stiali review the notices filed pursuant to paragraphs (c) and (d). The judge shall enter findings as to undisputed facts. For each allegation a party contends is based on insufficiently verified informal ion, the judge shall determine whether the allegation is sufficiently verified and shall order stricken from the presentence report any allegation the judge finds is not sufficiently verified. Tbe judge shall provide an opportunity for argument and then shall enter conclusions on legal issues that may be resolved without an evidentiary hearing. Tbe judge shall clarify tbe material disputed facts, so that the parties can be prepared tc present witnesses at the sentencing bearing.(Added by SCO  157 effective February 15, 1973; amended by SCO  218 effective January 15,1976: by SC O  536 effective October 1, 1982; by S C O  643 effective September 15.1985; repealed and reenacted by SC O  1136 effective July 15. 1993)AacotallowCasa
Sauxt of I n  yean' itopmcnmeai for borglary, two al which were impended, wu not deafly mitfakca, em  thong* the defendrot wu 19 yean old awd it wai W> tnt (dewy 

offeue. t. State, Op. No. 2231.620 P2d 690 (A k ts  
19*01WVm dcfcadeet wu convicted of auank with a daogrron* wejpoa for (tnkia( another penca ia the face with a hocr book, arutaciai coats waa act clearly ■iwifcra ia ia^aawg
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Ford 

3/5/96

T O : H B  4 6 2

1 Page 1, a fte r lin e  4 :
2  In sen  a new b i ll section to read:
3 " *  S ec tion  1 . A S  2 8 .3 5 .0 3 0 (h ) is amended to read:
4  (h ) The court shall order a person convicted under 'his section  to sa tis fy  the
5 screening, evaluation , re fe rra l, and p rog ram  requirem ents o f  an agency authorized by
6  the cou rt to make re fe rra ls fo r  rehab ilitative treatm ent o r  to p rov id e  rehab ilita tive
7 treatment. A n agency that re fe rs  a p e rson  f o r  re h a b ili ta t iv e  t re a tm en t sh a ll
8 m a in ta in  re c o rd s  o f  the pe rson 's c om p lia n c e  w ith  th e  re h a b ili ta t iv e  t re a tm en t
9 p ro g ra m  and  sh a ll com p ly  w ith re h ab ilita t iv e  t re a tm en t re c om m end a tio n s  o f  the

10 d iv is ion  o f  a lcoho lism  and d rug  abuse estab lished  u n d e r A S 4 7 .3 7 .0 2 0 . I f  a person
11 is convicted under (n ) o f  this section, the court sha ll o rd e r the person to be evaluated
12 as requ ired by this subsection before the court im poses sentence fo r  the o ffen se ."

13 Page 1, lin e  5 :
14 D e le te  "S ec tion  1 ."
15 Insert "Sec . 2 ."

16 Renum ber the fo llow in g  b ill sections accord ing ly .

17 Page 2 , a fte r lin e  1:
18 Insert a new b iil section to read:
19 "*  Sec. 3. A S 2 8 .3 5 .0 3 2 (1 ) is amended to read:
2 0  (1) The court sha ll o rder a person convicted  unde r this section to sa tis fy  the
21 screening, eva luation , re fe rra l, and prog ram  requirem ents of an agency authorized by

2 2  the cou rt to make re fe rra ls fo r  rehab ilitative treatm ent o r to p rov id e  rehab ilita tive

-1-
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1 treatment. An agg.pcy that refers a person for rehabilitative treatment shall2 maintain records of the person's compliance with the rehabilitative treatment3 program and shall comply with rehabilitative treatment recommendations of the
4 division of alcoholism and drug abuse established under AS 47.37.020. If a person5 is convicted under (p) of this section, the court shall order the person to be evaluated6 as required by this subsection before the court imposes sentence for the offense.”
7  Renumber the following bill sections accordingly.



L E G A L  S E R V IC E S

(907) 465-3067 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RE3EARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
130 Saward Strwt, Surte 409
Juneau, Aluka 99801-2105

M E M O R A N D U M February 26, 1996
S U B JE C T : Sectional Summary of HB 462.T O : Representative B rian Porte rF R O M : M ichae l F. Ford 

L eg is la tive  Counsel

You have requested a sectional summary of the above-described bill.As a preliminary matter, note that a sectional summary of a bill should not be considered an authoritative interpretation of the bill and the bill itself is the best statement of its contents. I f  you would like an interpretation of the bill as it may apply to a particular set of circumstances, please advise.Section 1. Allows a court to impose part or all of the remaining portion of a suspended sentence for driving while intoxicated, if the convicted person fails to meet required alcohol rehabilitation treatment conditions.Section 2. Allows a court to impose part or all of the remaining portion of a suspended sentence for refusing to take a chemical breath test, if the convicted person fails to meet required alcohol rehabilitation treatment conditions.Section 3. Technical amendment to allow certain hearsay evidence in a felony prosecution to be presented to the grand jury.Section 4. Allows hearsay evidence of prior convictions to be presented to the grand jury, in a felony prosecution for driving while intoxicated under AS 28.35.030(n) or refbsal to take a chemical breath test under AS 28.35.032(p).Section 5. Technical amendment regarding pre-sentence investigations by the Der tment o f  Corrections.Section 6. Provides that unless the defendant is subject to a presumptive term of imprisonment, a pre-sentence investigation by the Department of Corrections is not required for a person convicted of felony driving while intoxicated or felony refusal to take a chemical breath test.



Section 7. Applicability clause. 
Section 8. Effective date.
Representative Brian Porter
February 26, 1996
Page 2

MFF.glc96-126.glc
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DEPARTMENT OF LAW

CRIMINAL D IV IS IO N  February 27, 1996
PLEASE REPLY TO

a  CRIMINAL DIVISION CEN TRAL 
r  OFFICE

P O . BOX 110300 
JUNEAU. ALASKA 90811-0300 
PHONE. <907)495-3428 
FAX: (907 )455 -1043

O  OFFICE OF SPECIAL PROSECU "V 
AND APPEALS 
3 1 0 KSTREET . SU IT E 306 
ANCHORAGE. ALASKA 99SC ‘ 2Co- 
PHONE (907 )269-5250  
FAX (907 )269 -5270

i UN r KNOWLES. GOVERNOR

The H o n . B ria n  P o rte r , C ha irm an  
H ou se  Jud ic ia ry  C om m ittee 
H ou se  o f  Representa tives 
S tate C a p ito l, R o om  118 
Juneau , A la ska  9 9 80 1

R e : House B i l l  4 6 2

D e a r  R ep resen ta tive  P o rte r :

T h is  is in response to y o u r request f o r  a lega l analysis o f  H B  4 6 2 , an act 
add ress ing  d riv in g  w h ile  in toxicated o ffen ses . R u le s o f  C rim in a l P rocedu re , and p rov id in g  fo r  
an e ffe c tiv e  date.

H B  4 6 2  amends the p rov is ion s o f  A S 2 8 .3 5 .0 3 0  and A S  2 8 .3 5 .0 3 2  as they re la te 
to the pow ers r  1 duties o f  the cou rt i f  a pe rson  fa i ls  to com p lete a p rog ram  o f  a lcoho l 
re h ab ilita t io n  au tho rized  by the c ou rt , a fte r having been convicted o f  fe lo n y  d riv ing  w h ile  
in tox ica ted  o r  fe lo n y  re fu sa l to subm it to a chem ica l test. Present law  requ ires the cou rt to 
im pose  the en tire  rem ain ing suspended sentence in these circum stances. U nde r H B  4 6 2 , the 
c o u rt w ou ld  have the d isc re tion  to im pose e ither a pa rt o r  a ll o f  the remaining sentence. Th is 
d isc re t ion  w ou ld  be ve ry  use fu l to the court in encou rag ing a defendant to re tu rn  to treatment 
b y  h av ing  add itiona l tim e to im pose i f  the defendant again fa ils  to Finish the treatm ent p rog ram .

T he  b i ll a lso  am ends the A laska R u le s  o f  C rim in a l P rocedu re to  a llow  hearsay 
e v id ence  o f  p r io r  conv ic tions to  be used be fo re  the g rand  ju r y  in fe lo n y  d riv ing  w h ile  intoxicated 
and re fu sa l to subm it to a chem ica l test cases. T h is  is p a rticu la rly  important in  cases where 
p r io r  c on v ic tio n s  have occu rred  in  o the r states. A lth ough  g rand ju r ie s  must be conducted w ithin 
10  days o f  a rre s t, it is o ften  ve ry  tim e consum ing to ob ta in  ce rtified  copies o f  judgm en ts . The 
use o f  c r im in a l reco rds to estab lish  p r io r  o ffenses w ou ld  enab le the cases to be b rough t to  the 
g rand  ju r y  in a tim e ly  way.

F in a lly , H B  4 6 2  am ends the A laska R u le s  o f  C rim in a l P rocedu re to  a llow  fe lon y  
d r iv in g  w h ile  in toxicated and re fu sa l to  subm it to a chem ica l test cases to proceed to  sentencing 
w ith ou t a presentence repo rt, un less a presumptive sentence app lies to the case. D e fendan ts in 
these cases have been fa ir ly  and e ffic ie n t ly  sentenced w ithout a prcsentence re p o rt f o r  m any 
y e a rs ; the expense and tim e o f  p repa ring  a presentence repo rt is not ju s tifie d  un less presum ptive 
sen tenc ing  app lies .

l-CS’ LH



The Hon. Brian Porter, Chairman House Judiciary Committee February 27, 1996
Page 2The Department of Law strongly supports the passage of HB 462. We will be pleased to assist in its progress through the legislature in any way.Very truly yours,BRUCE M. BOTELHO ATTORNEY GENERAL

/ /  ’ s '  ____By: Anne D. Carpeneti Assistant Attorney General
ADC::ew
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STATE O F ALASKA B ILL NO: HB 462
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TOTAI OPERATING _ _ Q _______ -Q 0 L . ... 0 ... Q n

I C AP ITA I FXPFNO ITUR FS  I . ..-Q- I ... .------ -0 *1  ■/)* I 41. I ,0 -1  -0-

CHANGE IN REVENUES 0 0 0 0 0 0
(1006) ) Revcnua C oda

FUNDING: (Thousands of Dollars)
1 0 0 ?  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a tc h
1 0 0 4  G r
1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 0 f i  G F /M H T IA
O th e r
T Q T A I  .  . . . . . 0 0 .  . . . 0 0 ......................... £L ..........................CL 1Estimate of current year (F Y  96) impact S  0.

POSmONS:
F U L L -T IM F 0 0 0 n 0 0
P A R T -T IM E 0 0 0 n 0 nTEMPORARY 0 .. Q 0 Q 0 nANALYSIS: (Attach a separate page if necessary.)This bill has no fiscal impact on Division of Motor Vehicles.

Prepared By. Charles R. Hosack___________________________________________________  Phone: 269-5559______________Division: Motor Vehicles________________________________________________________  Date: 2/26/96________________________________Approved by Commissioner: seemAgency: Ronald L  Otte, Dept, of Pubtic Safety
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STATE  O F  ALASK A  

1996 LEG ISLATIVE SESSION
Revision Date: ____________________________

Title: Drunh driving; Evidence and SentencingSponsor . .Representative Porter______________
Requestor: H. Transportation__________________

F IS C A L  N O T E

BILL NO: HB 462

Dept. Affected: 

BRU:

Component:

Public Safety
Alaska State Troopers.Detachments

C O M P O N E N T  SERIAL NO. 0799

O P E R A T I N G _ F '  97 FY 98 FY 99 FY O O FY 01 FY 02
P E R S O N A L  S E R V I C E S
T R A V E L

C O N T R A C T U A L
S U P P L I E S

E Q U I P M E N T

L A N D  &  S T R U C T U R E S

G R A N T S .  C L A I M S

M I S C E L L A N E O U S

T Q I A L  O P E R A T I N G ___ 4)- -o- -0- -0- -0- ......

C A P I T A L -0- -0- -Or.L *0- I ... -0-I .-o-l

CHANGE IN REVENUES ( ) -0 - -0 - -0 - -0 - -0 - -0 -
Revenut Codt

1002 Federal ReceiDts
1003 G F  Match

1004 G F

1005 GF/Procram

1006 G F / M H T I A

Other

T O T A L -0- -o- -0- -0- 4). -0-

Estimate of current year (FY 96) impact: $ 
POSITIONS:

FULL-TIME 0 ......... . 0. .0 0 0 0
P A R T - T I M E 0 0 0 0 1 0
T E M P O R A R Y 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)This bill will not have a fiscal impact on the Division of Alaska State Troopers.

Prepared By:
Division:

Ll Dan LowdenAlaska State Troopers Phone 465-5503 

Date: February 28. 1996
Approved by Commissioner _ Date: ^  6 / 9 t

Aflency: Ronald L. Otte, Department of Public SrfetyPoe. Department of Public Scfetv
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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F I S C A L  N O T E

Revision D ate: 1 2 /1 /9 5 _________________________________________
Title: 'A n  A ct relating to th e  o ftenses of driving while
in tox ica ted  and refusal to  subm it to a chem ical te s t...*
Sponsor:
R equester:

STATE OF ALASKA
1996 LEGISLATIVE SESSION

BELL N O . HB 4 6 2  |

Dept, AffecterJ 
'BRU:

Corrections
S tatew ide P rogram s

R epresentative Porter
C om ponont: Com m unity C orrections

H ouse Transportation

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

1382

OPERATING EXPENDITURES FY 97 FY 98 FY 9 9 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

(104.0)

TOTAL OPERATING (104.0) 0 .0 0 .0 0 .0 0 .0 0 .0

1 CAPITAL EXPENDITURES 1 1 | | I I I

[CHANGE IN REVENUES I ) 1 1 | | | | |

FUND SOURCE (Thousands of Dollars)
1 0 0 2  Federal R eceipts
1 0 0 3  GF M atch
1 0 0 4  GF
1 0 0 5  G F/Program  R eceipts
1 0 0 6  GF/MHTIA 
O ther

(104.0)

TCTAL (104.0) 0 .0 0 .0 0 .0 0 .0 0 .0

E stim ate  of any  cu rren t year (FY96) cost: $ 

POSfTIONS

0 .0

FULL-TIME
PART-TIME
TEMPORARY

•2

ANALYSIS: (A ttach a separate page if necessary)

The im p act of au to m atic  imposition of a suspended  sen ten ce  w as no t previously considered. The m ore perm issive language 
will n o t resu lt in reduced  co s ts  allocated to  incarceration c o s ts  in the fiscal no te subm itted  with HB 1 5 9  signed by the 
G overnor in 1 9 9 5 .

Rule 3 2 .1 (a ) as  am ended  in Sec. 5 of this bill will require p re-sen tence  inves* gations in 69 ca se s  annually . 261 ca se s  will be 
su b je c t to  th e  d iscre tion  of the trial court judge. It is assum ed  th e  cou rt will ch o se  to  order 3 p re -sen ten ce  investigation in 
5 0  p e rc en t of th e se  c a se s . This will result in a projected d ecrease  of 1 3 0  P re-sen tence investigations annually. S taff will be 
red u ced  by tw o  p robation  officers and personal services will be reduced  by $ 1 0 4 .0 .

2 PO II X 5 2 .0  annual salary *  $ 1 0 4 .0  (decrem ent)

This d e c rem e n t a s su m e s  th a t the 5 positions and funding related to  HB 159  arc annualized and will b e  funded  in FY 97 
w ith o u t th is  legislation

Prepared  by: 
Division:

Jer-y Shriner
Office of the Commissioner

Approved by Commissioner: Margaret
Agency: 0  Department of Correct

Pugh 
C orrections

Phone: _ C ate :]
Date:

465-4640
2/12/96
2/12/96

PREPARER 10 PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, caM the Governor's legislative Office
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