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Sponsor Statement

CS for House Bill 428 (Jud)

Tre HLe Firtree Grmittee

HB 428, by the House Finance Committee, allows the Commissioner of the
Department of Corrections to pursue the use of private facilities for any
prisoner as long as security at the facility is consistent with the classification of
the prisoners housed at the facility. It provides that the department may enter
into a lease purchase agreement with a private party to construct and operate
a prison in the Third Judicial District. A group of employees from the
Department of Corrections could be the private contractor if they bid
competitively for the construction and operation of the facility.

Legislative Counsel advised us in an October 20, 1995 memorandum,
"while the statutory basis for authorizing use of private facilities for
state prisoners is probably adequate, albeit barely, the regulations cited --
particularly 22 AAC 05.300(e) -- impose real obstacles to extensive use of
privately-contracted facilities, whether in state or outside.” [emphasis
added)

This bill makes clear the legal authority of the Department of Corrections to
house any prisoners in private facilities. This will reduce the possibility of
litigation to resolve what might be considered an open question by some

people.

HB 428 also annuls 22 AAC 05.300(e) that may act to limit the
Commissioner's ability to use private facilities for prisoners other than those
in furlough status or in correctional restitution centers. This could be done by
administrative action, but a statute will make legislative intent crystal clear.

The facility authorized by this legislation will

. include a maximum of 1000 beds

. be designed to allow expansion

. include housing for female prisoners

. not exceed construction costs of $100,000,000

. be constructed under a project labor agreement

. be accredited if state facilities are accredited

. will have correctional officers with the same training as state

correctional officers
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We need additional prison capacity in Alaska. The Department of Corrections
reports that it is regularly exceeding the maximum and emergency capacity
under the Cleary Agreement by over 100 prisoners. It also has 206 prisoners in
a contract facility in Arizona. This proposal will address those needs and at a
lower cost to the state, both in the operating and capital budget. It will also
bring almost $6 million we spend outside back to Alaska, providing jobs for
Alaskans and improving our economy.

The state has a need to improve its facilities for female prisoners. We have
females housed in Lemon Creek, Fairbanks, Sixth Avenue, and Highland
Mountain and are constantly over crowded at the Mat-Su Pretrial Facility.
Only Highland Mountain was designed to house both males and females. The
state needs to address this problem, and HB 428 does that by requiring that the
new facility be designed to house women.

The House Finance Subcommittee on Corrections held interim hearings on
the topic of privatization. It found that many states have entered into
agreements with the private sector to construct and operate prisons. They
have been successful in reducing the costs of incarceration and have
maintained security for residents of the state.

Since February of 1995, Alaska has had 206 prisoners in a private facility in
Arizona. We have had a positive experience. The facility has operated
without any significant negative incidents. The savings have been significant.
The daily cost at the Arizona facility is $59.00 per day per inmate. Alaskan
facilities average $107.00 per day per inmate, not including the cost of
construction or other capital appropriations.

The advantage of a private facility is significant. There is a strong possibility
that the per day cost of a private facility in Alaska will be within $10.00 of the
cost of the Arizona facility. In other states where private prisons have been
built, there has been a very positive effect on state facilities. The entry of
competition has reduced the cost of many state operated prisons.

A new contractor can bring new ideas to our state. If it happens to end up a
national chain, it will bring the experience it gains in many other states and
many other facilities. If a national chain teams up with local contractors, we
will get the benefit of designs that work in prisons and construction
techniques that fit the Alaska environment. We are told that a private sector
contractor can begin serving prisoners as soon as 18 months after contract
award and securing property for the facility.

R (B (miry 25, 195



HB 428 responds to concerns raised by public employees at the interim
hearings. It requires that the correctional officers in the private institution
will be trained to the same standards as state correction officers. It also
requires the private facility will be accredited by any standards required of
state facilities. We believe that these two provisions will protect the integrity
of the prison system while taking advantage of the lower costs and
innovative management techniques.

HB 428 requires the construction contractor build the facility under a project
labor agreement, to assure the maximum possible Alaska hire.

HB 428

. Addresses the prison capacity problem

. Creates construction jobs

. Creates on going prison jobs for Alaskans

. Brings Alaskan money back into Alaska'seconomy

. Provides an innovative opportunity to address Alaska's needs

Sponsor Stmt |1l 429 l.utu.iry 26, 1996
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A laska State Legislature

H ouse of Representatives

' R epresentative Eldon M ulder
%&B District 23 M uldoon-Ft.Richardson

MEMORANDUM

DATE: November 2, 1995

TO: Representative Mulder Representative Brown
Representative G. Davis Representative Navarre
Representative Rokeberg Senator Green

FROM: Denny DeWitt

Phone 465-2647

RE: Information on Tennessee Audit of CCA Facility

Mr. Don Valesko, Business Manager, Public Employees Local 71 provided
written testimony to the committee at the October 19 hearing. In it he offered
criticism of the safety record of facilities operated by Corrections Corporation
of America. He referred to a study released by the state of Tennessee. He
stated,
"However, the privately run CCA facility ranked lower on safety in the
Tennessee audit ..."

| enclosed the Executive Summary of the referenced report, dated February 1,
1995. Please note the bottom of page ix, where you will find the following
comment from the authors,
"We do not believe there v/as a significant security and safety
performance difference among the three facilities during the rated
evaluation period.”

| will be happy to copy the entire report at your request.
cc: Office of Management and Budget

Legislative Finance
Department of Corrections

A laska State C aiditol; Juneau, AK 99801-1182 ¢ Phone (907) -165-2647 * Fax (907) 465-3518
716 W. 4tii Avenue; Anchorage, AK 99501-2133 * Phone (907) 258-8193  Fax (907) 258-5511
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ALASKA STATE LEGISLATURE

News

State Capitol

Juneau, AK 99801-1182

(907) 465-3801

Actuality line: 1-800-478-6540

House Finance Com mittee Introduces Prison Privatization Bills

For Immediate Release: January 17, 1996 Contact: Ken Freeman (907)465-3801

JUNEAU — Legislation to allow the construction and operation of a private
prison in Alaska was introduced by the House Finance Committee
Wednesday. The two bills facilitating this process are part of the Legislative
Leadership's Renewed Commitment.

The first, HB 428, directs the Department of Corrections (DOC) to
contract with a private party to construct and operate a prison in
Southcentral Alaska, the Third Judicial District. The second, HB 429, gives
DOC legal authority to house prisoners in private facilities.

"Our state facilities are full and regularly exceed maximum capacity.
We have double bunked, used cots, and shipped 206 prisoners to Arizona.
We need a facility to house female prisoners in an appropriate manner.
These bills will address those problems at a lower cost than we could by
constructing more state facilities," said Representative Eldon Mulder.

During the interim, the House Finance Subcommittee on Corrections,
Chaired by Rep. Mulder, held hearings on the topic of privatization.

"The Committee found that there are many opportunities for the state
to save on its cost of incarceratioi and provide the same level of protection
to the public," said Mulder.

"Many other states are currently contracting with private vendors to

provide prison service, including Texas, Oregon, as well as the Federal
Government. Alaska has also had success with private contracting.
We currently have 206 prisoners in a private prison in Arizona at a cost ol
$59.00 per day, compared to the average cost of incarceration in Alaska ol
$107.00 per day,” said Representative Norm Rokeberg, who serves on the
Subcommittee on Corrections.

Representative Gary Davis, who is also a member of the Subcommittee,
noted public employees expressed concerns that correctional officer
standards be maintained in every prison holding Alaskan prisoners.

"HB 428 requires correctional officers in a private prison to meet the
State of Alaska training requirements. The proposed legislation also
requires any private facility to maintain the same national accreditation
standards required of state facilities," said Representative Davis.

HB 428 requires a project labor agreement for the construction of the
new facility. Mulder nutcd this will help assure the maximum possible
Alaska hire.

"Construction and operation of the new facility in Alaska will create
new jobs for Alaskans," said Mulder.

Broadcast Note: _An audio actuality is available from Rep. Eldon Mulder by

calling 1-800-478-6540.
m



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 26, 1996
SUBJECT: CSHB 428(JUD), "O" version, relating to authority ofthe Department

of Corrections to contract for operation of correctional facilities and
to lease-purchase agreement for construction and operation of a new
correctional facility -- sectional analysis (Work Order No, 9-
LS1338\0)

TO: Representative Brian Porter, Chair
House Judiciary Committee
Attn: Tom Meyer

FROM: Jack ChepoweCA™?
LegislaltfWCopnsel

CSHB 428(JUD) combined HB 428 and HB 429. House Bill 428 was prepared and offered
as uncodified law authorizing use of a lease-purchase agreement for the construction and
operation of a new correctional facility, to be located in southcentral Alaska.

Current state law authorizes the commissioner of corrections to enter into an agreement with
a third party for the latter to provide correctional facilities. House Bill 429 revises that
authority and annuls an administrative regulation that limits the use of private third party
correctional facility contractors.

Bill section 1: The bill section amends AS 33.30.031(a)

(1) to restate and expand the existing requirement that, when the commissioner
proposes to enter into an agreement with a third party for the latter’s provision of correctional
facility services, the commissioner may do so only if the degree of custody, care, and
discipline to be offered by the third party provider meets the standards required by state law,
including those imposed by court order;

(2) to authorize use of contracted third party provider services without limitation by
the nature of the prisoners' offenses—felony or misdemeanor—or by reference to prisoner
custody classifications unless the security of the facility is inconsistent with prisoner custody
classifications, and to prohibit an administrative determination that restricts or limits use of
third party provider services under contract to rehabilitative or treatment purposes authorized
by law.



Representative Brian Porter
January 26, 199
Page 2

Bill section 2: The bill section

(2) in its subsection (a), gives the notice and approval necessary for a lease-purchase
agreement to initiate the project and sets out, in general terms, parameters applicable to the
project's financing;

(2) in its subsection (b), sets out particulars applicable to other facets of the project
including population housing perspectives, a requirement that the project be constructed
under a project labor agreement, and a prohibition on direct state operation of the
correctional facility with specific exceptions;

(3) in its subsection (c), describes the circumstances under which persons employed
by the contractor as correctional officers may be required to meet the requirements of the
Alaska Police Standards Council (AS 18.65) that are applicable to correctional officers
employed by the state and its municipalities;

(4) in its subsection (d), describes the circumstances and limitations on the
circumstances under which the state may require that the correctional facility gain
accreditation; and

(5) in its subsection (e), declares that the measures section 1(a) "constitutes the notice
and approval required by AS 36.30.085" for lease-purchase agreements that are entered into
by the siate.

Bill section 3: The bill section declares that the Act is not intended to preclude or prevent
operation of the correctional facility by a private third-party contractor composed of persons
employed by the Department of Corrections.

Bill section 4. The regulation proposed to be annulled, 22 AAC 05.300(c), limits the use of
contract facilities to contract housing for confinement of prisoners convicted of
misdemeanors. Since amendment of AS 33.30.031(a)(3)(B) made by bill section 1would
allow for use of contracted facilities for convicted felons, the regulation would be
inconsistent with the relevant statute.

JBC:glc:pl
96-049.glc
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DIVISION OF LEGAL AND RESEARCH SERVICES ~ A

LEGISLATIVE AFFAIRS AGENCY A
STATE OF ALASKA i -

(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM October 20, 1995

SUBJECT: Private prisons (Work Order No. 9-LS1323\A)

TO: Representative Eldon Mulder

FROM: John B. Chenoweth

Legislative Counsel

This is by way of response to your inquiry concerning the use of privately-operated
correctional facilities. The statutes and Department of Corrections' regulations usually refer
to these as "contract facilities.”

I am satisfied that the current set of statutes provides a minimally sufficient basis for
Department of Corrections officials to house inmates in private contract facilities.1 The

Nlunder AS 33.30.031,

(a) The commissioner shall determine the availability of state correctional
facilities suitable for the detention and confinement of persons held under authority
of state law or under agreement entered into under (e) of this section. If the
commissioner determines that suitable state correctional facilities are not
available, the commissioner may enter into an agreement with a public or
private agency to provide necessary facilities. Correctional facilities provided
through agreement with a public agency for the detention and confinement of persons
held under authority of state law may be in this state or in another state. Correctional
facilities provided through agreement with a private agency must be located in
this state unless the commissioner finds in writing that (1) there is no other
reasonable alternative for detention in the state; and (2) the agreement is
necessary because of health or security considerations involving a particular
prisoner or class of prisoners, or because an emergency of prisoner
overcrowding is imminent. The commissioner may not enter into an agreement with
an agency unable to provide a degree of custody, care, and discipline similar to that
required by the laws of this state.

(continued...)



Representative Eldon Mulder
QOctober 20, 199
Page 2

specific limitations imposed on private contract facilities should have your review to
ascertain whether the constraints are too demanding. So, for example, AS 33.30.031(a)
favors use of in-state private contract facilities over those located outside Alaska.
AS 33.30.031 (c) requires that the services of a private contract facility provider be obtained
by competitive bid. Other constraints are imposed by department regulation. Under 22 AAC
05.252(a), a prisoner will be transferred to a private contract facility outside Alaska if "a
determination is made that the prisoner's rehabilitation or treatment would not be
substantially impaired by the transfer," while, under 22 AAC 05.300(e),

[correctional facilities provided through agreement with a private agency
will be in this state, and will only be used to involve a prisoner in a program
established under AS 33.30.091 - 33.30.131 or 33.30.151 - 33.30.181, or to
confine a prisoner convicted of a misdemeanor.

My instincts tell me that, while the statutory basis for authorizing use of private facilities for
state prisoners is probably adequate, albeit barely, the regulations cited-particularly 22 AAC
05.300(e)--impose real obstacles to extensive use of privately-contracted facilities, whether

in state or outside.

To your second question, relating to encouraging use of private construction and operation
of prisons:

I dont have any particular insight into this matter. | can share with you the benefit of some
reading and research on the topic as related to contracts relating to state, as distinguished
from county or local government, correctional facilities.

New Mexico was among the first of the states to call for construction and operation of a
prison facility under contract. A 1985 law authorizes its corrections department to contract
for the construction of a private facility to house that state's "special incarceration alternative
program" and a ~.parate provision authorizes the department to contract for the operation of
a facility to house adult female inmates. Apparently in an effort to get its corrections
department to move in the area of privately contracted construction and operation, in 1988,
the New Mexico legislature appropriated one million dollars for expenditure "to contract for
the operation of a two-hundred bed facility for housing female inmates . .. ." So, having
given the department private facility contracting authority, New Mexico legislators used the

1(...continued)

(©) Notwithstanding AS 36.30.300, an agreement with a private agency to
provide necessary facilities under (a) of this section must be based on competitive
bids.



Representative Eldon Mulder
QOctober 20, 19%
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appropriation process in an effort to secure operation of at least one facility by a private
contractor.

The State of Tennessee adopted, in 1986, a comprehensive "Private Prison Contracting Act."”

Subsequent amendment of the Act assured a substantial amount of legislawe branch
oversight of requests for proposals and contracts for contracted prisons. Looking only at the
text ofthat Act, it appears that Tennessee legislators were prepared to work with persons in
the state's executive branch who had responsibility or authority for private contract operation
in he field of corrections, but wanted to try to assure at key stages that state responsibility
was not, in effect, surrendered.

The experience ofthese two jurisdictions is useful. First, my sense is that, if you really want
to shift some responsibility for corrections operations to the private sector, Alaska probably
needs to consider and enact a comprehensive private prison contracting measure. The
Tennessee Act may be a useful model, but the Alaska measure ought also to address a host
of problems such as the degree of delegation, responsibility for programs, liability,
employment security, dispute resolution, performance monitoring, sanctions, and the
employees' working conditions, including, particularly, the right of employees of the
contractor to strike. That measure needs to take into consideration, as well, the state's
existing obligations under the Final Settlement Agreement and Order in the principal
decision in this state relating to conditions of incarceration, Clery v. Smith.

New Mexico’s use of an appropriation measure to "force" or require state action in the area
of private contracting is also deserving of consideration. | would guess that, by withholding
an appropriation to the Department of Corrections on a line-by-line basis for wages and
benefits and other appropriations objects, and placing an amount in the contractual line with
accompanying language indicating the intent to use the money for contracted purposes, you
would send a sufficient message to the administration that the operation of a particular
facility or facilities should be made the subject of a contract.

Finally, as to private construction of a prison facility, consider-as the last two
administrations have done in other fields-the use of certificates of participation or similar
form of lease financing arrangement, for which the legislature retains substantial approval
authority under AS 36.30.085. As you no doubt know, in the quite recent past the initiative
for lease financing arrangements has rested with the administration. But | can think ofno
reason why the legislature could not take advantage of the lease-financing provisions and use
them to require the Department of Corrections to shift to private contractors for the
construction and operation of new facilities, as the legislature may direct.

JBC:pl
95-170.pIm



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMQRANDUM February 2, 1996
SUBJECT: Project labor agreement component of draft CSHB 428( )

(Work Order No. 9-LS1338\R)

TO: Representative Brian Porter, Chair
House Judiciary Committee

FROM:

Our Thursday conversa

of CSHB 428. After that conversation, you provided me copies of two 1990 opinions of
Assistant Attorney General Carolyn Jones. The opinions raised objections to proposed
project labor agreement language by the Alaska Energy Authority. Ms. Jones' objections
were based on (1) perceived inconsistencies with the state's Procurement Code, AS 36.30,
and (2) objections of constitutional magnitude based on the decision in State v. F.nserch
Alaska Construction. Inc.. 787 P.2d 624 (Alaska 1989), wherein the Alaska Supreme Court
struck down the state's regional preference law (AS 36.10.160) as a violation of the equal
protection clause of the Alaska Constitution.

The decision in Enserch relied on an earlier decision, Lvnden Transport. Inc. v. State. 532
P.2d 700 (Alaska 1975). In Lvnden Transport, the Alaska Supreme Court determined that
discrimination between state residents and state nonresidents based solely on the object of
assisting the one class over the other economically could not be upheld under the state equal
protection clause. However, since Lvnden Transport, the legislature and the voters have
enacted article I. section 23 as part of the Alaska Constitution, permitting the giving of
preferences to residents over non-residents. Adoption of article I, section 23 arguably
undercuts the court's reliance on the state constitutional equal protection provision as the
basis to invalidate a residence preference over non-residents. It does not invalidate or set
aside the equal protection provision as the basis to invalidate a preference among state
residents who are also residents of economically distressed zones, nor does it avoid
application of the alternative federal constitutional provision, the federal privileges and
immunities clause.

CSHB 428 is silent on resident/nonresident distinctions, though it does require the project
labor agreement to include a provision that hiring for the correctional facility's construction
is to proceed under a local union hiring hall requirement.



Representative Brian Porter
February 2, 1996
Page 2

As to project labor agreements, the leading decision apparently is Building and Construction
Trades Council of the. Metropolitan District v. Associated Builders and Contractors of
Mass. R.l.. Inc.. -- U.S. 122 L.Ed.2d 565. 113 S.Ct. 1190 (1993). Because of the length
of the caption, the decision is often called the "Boston Harbor" case. In that decision, the
court approved the legality of a union-only pre-hire agreement for the Boston Harbor cleanup
project against a pre-emption challenge that cited the National Labor Relations Act. The
court determined that, when the state acts as the owner of a construction project, it is free to
implement that kind of a pre-hire agreement entered into by the parties. The project labor
agreement in CSHB 428 is differently structured. If it survives at all, it will surely survive
only if the state can show that it is, as in the "Boston Harbor" decision, the owner of the
construction project. Ofcourse, as CSHB 428 is structured, the state is not the project owner
at the outset: it becomes the owner at some future point. Whether that is enough to fulfill the
"state-as-projeet-owner" rationale on which the "Boston Harbor" decision turned remains to
be seen. So that a court does not lose sight of the eventuality of state ownership of the
correctional facility to be constructed. | have so noted in the extended "project labor
agreement” provision as redrafted.

JBC:klb
96-054 .Kklb
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA

FAX (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

MEMORANDUM January 22, 1996

SUBJECT: House Bill 428, lease-purchase agreement for construction and
operation of a new correctional facility —sectional analysis
(Work Order No. 9-LS1338\K)

TO: Representative Eldon Mulder, Vice-Chair
House Finance Committee
ATTN: Dennis DeWitt

FROM: Jack Chenoweth
Legislate

House Bill 428 is prepared and offered as uncodified law authorizing use ofa lease-purchase
agreement for the construction and operation of a new correctional facility, to be located in

southcentral Alaska.
Bill section 1: The bill section

(2) in its subsection (a), gives the notice and approval necessary for a lease-purchase
agreement to initiate the project and sets out, in general terms, parameters applicable to the

project's financing;

(2) in its subsection (b), sets out particulars applicable to other facets of the project
including population housing perspectives, a requirement that the project be constructed
under a project labor agreement, and a prohibition on direct state operation of the

correctional facility with specific exceptions;

(3) in its subsection (c), describes the circumstances under which persons employed
by the contractor as correctional officers may be required to meet the requirements of the
Alaska Police Standards Council (AS 18.65) that are applicable to correctional officers
employed by the state and its municipalities;

(4) in its subsection (d), describes the circumstances and limitations on the
circumstances under which the state may require that the correctional facility gain

accreditation; and



Representative Eldon Mulder
January 22, 199
Page 2

(5) in its subsection (e), declares that the measures section 1(a) "constitutes the notice
and approval required by AS 36.30.085" for lease-purchase agreements that are entered into
by the state.

Bill section 2: The bill section declares that the Act is not intended to preclude or prevent
operation ofthe correctional facility by a private third-party contractor composed of persons
employed by the Department of Corrections.

JBC:klIb
96-017.klIb



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 22, 1996
SUBIJECT: House Bill 429, relating to authority ofthe Department of Corrections

to contract for operation of correctional facilities -- sectional analysis
(Work Order No. 9-LS1337\C)

TO: Representative Eldon Mulder, Vice-Chair
House Finance Committee
ATTN: Dennis DeWitt

FROM:

Current state law authorizes the commissioner of corrections to enter into an agreement with
a third party for the latter to provide correctional facilities. House Bill 429 revises that
authority and annuls an administrative regulation that limits the use of private third party
correctional facility contractors.

Bill section 1: The bill section amends AS 33.30.031(a)

(1) to restate and expand the existing requirement that, when the commissioner
proposes to enter into an agreement with a third party for the latter’s provision ofcorrectional
facility services, the commissioner may do so only if the degree of custody, care, and
discipline to be offered by the third party provider meets the standards required by state law,
i,"wluding those imposed by court order;

(2) to authorize use of contracted third party provider services without limitation by
the nature of the prisoners' offenses—felony or misdemeanor—eor by reference to prisoner
custody classifications unless the security ofthe facility is inconsistent with prisoner custody
classifications, and to prohibit an administrative determination that restricts or limits use of
third party provider services under contract to rehabilitative or treatment purposes authorized

by law.

Bill section 2: The regulation proposed to be annulled, 22 AAC 05.300(c), limits the use of
contract facilities to contract housing for confinement of prisoners convicted of
misdemeanors. Since amendment of AS 33.30.031(a)(3)(B) made by bill section 1would
allow for use of contracted facilities for convicted felons, the regulation would be
inconsistent with the relevant statute.

JBCrklb
96-016.klIb
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DEPARTMENT OF LAW
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November 3, 1981

Gerald Wilkerson

Legislative Auditor

Division of
Legislative Audit

Pouch W

Juneau, Alaska 99811

Dear Mr. Wilkerson:

You have requested an opinion from this office
C erning an agreement between the State of Alaska and
P lips Petroleum Company for the sale of royalty gas
produced from the North Cook Inlet field. On April 11,
1977, the commissioner of the Department of Natural Re-
sources entered into separate agreements with Phillips
Petroleum Company and the Alaska Pipeline Company for the
sale of Cook Infet royalty gas to the Alaska r*ipeline
Company. Alaska Pipeline Company agreed t] Lake as much of
the State's royalty share of gas as it could sell to its
customers. Under the other agreement, Phillips agreed to:

onc
hil

[PJurchase from the State from time to time
those volumes which APC is unable to take.
For such volumes which it purchases from
the State, Lessee w ill pay the State a
price equal to that amount which Lessee
would have otherwise ﬁald to the State as
royalty if the State had not elected to
receive its royalty gas in-kind and Lessee
w ill not charge the State for gathering
or compressing such volumes of gas or for
other charges under this Agreement.

Both agreements include provisions which, in effect, pre-
clude adjustments to billings more than two years after the
date of payment,

~0On Aﬁril 22, 1977, the ¢
resolution to the legislature’'requesting
sale of royalty natural gas from the No

overnor transmitted a
roval of the

a
rth Cook Inlet field



Gerald Wilkerson November 3, 1981
J-66-159-82 Page 2
to the Alaska Pipeline Company. The governor's letter to
the legislature did not request approval of the P.hl||lf)3
Petroleum Company agreement because "it does not involve a
sale of royalty %as." The 1977 Iegilslatlve session approved
Legislative Resolve 104 for the sale of royalty gas to the
Alaska Pipeline CompanFy. ~The legislature did not address

the agreement between Phillips and the State. You have

asked two questions:

1, Phillips Petroleum, despite the governor's
statement, did acquire royalty gas during
the period April 11, 1977 through Decem-
ber 31, 1979, Should these acquisitions
be considered under the April 11, 1977
contract and therefore subJ’ect to the pro-
visions of AS 38.06.050 and AS 38.06.055
or should the acquisitions be considered
as in-value transactions subject to the
provisions of the standard lease entered
Into between the producer (Phillips) and

the State?

2. Assuming the contract prevails, does the
inclusion in the contract of Article 10.3,
restricting the adjustment of prices for
royalty gas to two years following payment,
violate AS 09.01.120, thus making the con-
tract void?

Despite any contrary advice we may have given to
the governor, we believe that the Phillips agreement is an
agreement or other disposition within the meaning of AS
38.06.055(a) ,“which at the'time of the agreement provided:

No sale, exchange, or other disposition
of oil or gas or of the rights or waiver
of the rights to receive future production
of royalty oil or gas need be made by the
commissioner of natural resources under
AS 38.05.183 without the prior approval
of the legislature bg a concurrent reso-
lution concurred in by a majority of the
members of each house
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Recent amendments to AS 38.06.055 have, among other items,
changed the requirement of approval by concurrent resolution
to approval by enacting legislation.

Even though the price term is nominally the same
as if the State had taken the gas in-value, the obligations
assumed by Phillips under the agreement differ in material
ways from the obligations Phillips would be subject to if
the State took that gas in-value. The significantly shorter
audit and adjustment period noted in your request is one
such difference. The broad language of AS 38.06.055(a)
indicates that significant changes from a straight in-value
taking are subject to the statutory provisions. We believe
that there are significant differences between an in-value
taking and the arrangement set forth in the Phillips agreement.

We do not believe, however, that the Phillips
agreer Ant is invalid. It is our opinion th't AS 38.06.055
was unconstitutional, and that the failure to secure legis-
lative approval did not invalidate an otherwise valid agree-
ment. We would note, however, that the Alaska Supreme Court
has not ruled on this question.l/

In approving-individual contracts, the legislature
does not exercise a lawmaking function. Consequently, in
the absence of a constitutional grant of such power or some
unique circumstance that we cannot presently contemplate, a
statute requiring legislative approval of an individual
contract is a violation of the separation of powers.2/ See
Chadha v. Immigration and Naturalization Service. 63~ F.2d"

1/ Although briefed and argued, the Alaska Supreme Court
Edecllned to address this issue in McKinnon v. Alpetco,.,
.24 , Slip Opinion No. 2413 (Alaska, September 19,
1981

981),

[ Although the administration has taken the position that
he requirement of subse?uent approval violates separation
f powers, as a matter of comity it has usually made such
pprovals a requirement as a matter of contract. Cf.
ontinental Insurance Co. v. Bayless & Roberts, Inc., 548

2
t
0
a
Con
P.2d 398, 411 (Alaska 1976).
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408 (9th Cir. 1980) ("Chadha").3/ In Public Defender Agency
v. Superior Court, Third Judicial District, 534 P .2d 947
TAlaska 1915y, the Alaska Supreme Court held that the
doctrine of separation of powers, though not expressly set
out in the Alaska Constitution, is clearly implied. See

also Minutes of the Alaska Constitutional Convention 1955-
56, at 2228-29. Furthermore, the court has expresle

recoEnlzed that it was a purpose of the framers of the
Alaska Constitution to create a strong executive brancgh7

government. Bradner v Hammond, 553 P.2d 1 (Alaska 1976

0f
).

Generally, the legislature's duty is to make laws,
not to enforce them. In Springer v. Philippine Islands, 227
U.S. 198 (1928), the United States Supreme Court defined
legislative powers as follow s:

Legislative power, as distinquished
from executive power is the authority
to make laws, but not to enforce them
or appoint agents charged with such
enforcement.

27 U.S. at 202. In M itchell
Railroad Co., 230 U.3" 247 (1

stated:

Coal & Co. v. Pennsylvania
913), Justice Pitney dissenting

Legislation consists in laying down laws
or rules for the future; administration
has to do with the carrying out of these
laws into effect, their practical appli-
cation to current affairs by way of man-
agement and oversight including investi-
gation, regulation and control, in
accordance with, and in execution of,
the principles prescribed by the law-
maker . . .

3/ The United States Supreme Court has recently agreed to
review the decision of the 9th Circuit in Chadha. Even if
the Court reverses Chadha under the United States Consti-
tution, however, we believe that the analysis still holds
under the Alaska Constitution, with it design for a strong
executive. E.g.. Bradner v. Hammond, 533 P.2d 1, 3, n.3
(Alaska 1976).
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In Stockman v. Leddy, 129 P. 220 (Colo. 1912) the Supreme
Court of Colorado declared:

In other words, the General Assembly
not only passed an act -- that is,
made a law -- but it made a joint
committee of the Senate and the House
as its executive agent to carry out
that law. This is a clear and con-
spicuous attempt by the General Assem-
bly to confer executive power upon a
collection of its own members.

t 223. See also, 1976 Op. Att'y Gen. No. 28 (July
)

The legislature has established a procedure and a
set of criteria applicable to sales of royalty oil and gas
(AS 38.05.183, AS 38.06.070), and the executive is carrying
out those laws when it sells royalty oil and gas. However,
he legislature is also attempting to carry out the law it
has enacted, that is, exercise executive power, when it
reserves to itself the ultimate authority to enter into
individual contracts for the sale of royalty oil or gas.

There are several ways to illustrate why the
retention of final approval constitutes the exercise of
executive power. For example, there would be little doubt
that it would be unconstitutional if the legislature ap-
pointed one of its own members to negotiate such a contract
and place final approval of that contract with the legis-
lature. Stockman v. Leddy, supra. There is no real dif-
ference when the legislature assigns the responsibility to 7>
the commissioner of Natural Resources but retains to itself
-the final power to approve or disapprove the contract.—The -—
commissioner becomes as much the agent of the legislature as
would be any legislator designated to negotiate. o

of a sales contract also
objective of makln? the
0o the people.d/ IT it is the

Legislative approval
frustrates the constitutional
executive branch accountable t

41 Accountability was one of the reasons for Mr. Ralph
River's opposition to an elected attorney general:

Now then, if we want to be sure that the
strong executive who is going to have
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legislature, rather than the commissioner or governor, who
controls the final destiny of a sales contract, then account-

ability

legislature, rather than with the executive.

iIf not destroys,

for the contract 1s spread among the members of the

Also, requiring final legislative approval lim its,

the very law that the legislature enacted.

With the legislative veto, there are no real criteria for

sales of royalty oil. T
executing and reviewing

he
ghe law would not be the
as

standards

specified in AS 38.06.070, but rather the contract terms
which w ill command at least 11 votes in the senate and 21
votes in the house. This problem is even more apparent

under the new AS 38.05.055, which requires legis
approval by enactment, not concurrent resolution. Under
the new statute, it is only the thoughts and fee
*the legislature on that contract which are the criteria.
The passage (and signing) of legislation to approve the
individual contract, because it is a new statute

be valid whether or not there was a violation

revious

legislation containing the general stan

here would be no fixed standards or criteria.

lative

lings of

, would

of the

dards.

This opinion should not be misunderstood as an

the sale

opinion that the legislature can have no role in

of the state's royalty oil. Indeed, there are few [im its
on the legislature's power to legislate in this (or for
that matter any otherf area. The legislature, if it

wishes,

innumerable constitutionally permissible ways. )
it can prevent the commissioner from selling

example,

royalty oil altogether. Or it can place lim its
types of sales he makes }e .0 .not more than 5 years long,
ro

or not greater than ro of r
reservoir, etc.). The legis

It wants

ature could specify

yalty from a particular

can restrain the discretion of the executive 1in

For

on the

the terms

included in a contract in a law requiring that

4/ (continued)

the responsibility of carrying out a
successful administration is going to
get the blame if he doesn't have a
successful administration, let us not
give him anK outs. Let's not take him
off the hook by giving him an attorney
general that he can put the blame on.

legal and practical standard for
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those terms be included. E.g., AS 38.05.180(z).5/ The
Iegiislature could even go so far as to enact the entire

sales contract as a law and permit the commijsioner to sell
gas only under that law. It is our opinion however, that
the legislature exceeds constitutional bounds when it
reserves to itself the right to carry out the laws it enacts,
by retaining the right of final approval.6/

. As the court in Chadha concluded, such a reserva-
tion of authority introduces a flexibility that is equivalent
to having no law at all:

Congress holds all legislative powers.
We do not think that that body would

confess itself unable to formulate .

rules or policies applicable to indi-
vidual cases that are sufficiently

5/ AS 38.05.180(z) provides:

No leases-may be issued under this section without the
inclusion of the following language: "The landowners’
royalty share of the unit production allocated to each se-
parately owned tract shall be regarded as royalty to be
distributed to and among, or the proceeds of it paid to, the
landowners, free and clear of all unit expense and free of
any lien for it." Leases issued in violation of this sub-
section shall, for all purposes, be construed as containing
the language required by this subsection.,

See also AS 38.05.125 (reservation of minerals in land
disposal)r* ~

6/ Cf. A.L.I.LV.E. supra, 606 P.2d at 770 (citation
om itted):

This statute encompasses a variant of
what has come to be called the legis-
lative veto. -The question in this case
Is whether this device violates article
Il of the Alaska Constitution. We hold
that it does.

A.L.I.LV.E. was cited as supporting authority in Chadha,
supra, 634 F.2d at 420, n.10.
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clear for compliance bg the Executive
and for ascertainment by the Judiciary.
We cannot accept that definite, uniform
and sensible criteria governing the con-
ferral of government burdens and benefits
on individuals should be replaced by a
species of nonlegislation, wherein the
Executive Branch becomes a sort of
referee in making an initial determina-
tion which has no independent force or
validity, even after review and approval
by the Judiciary. . .. In such a world,
the Executive's duty of faithful execu-
tion of the law becomes meaningless, as
the law to be executed in a given case
remains tentative until after action

by the Executive has ceased. The role
of judicial review in determining the
procedural or substantive fairness of
administrative action becomes equally
nugatory bhecause ex parte influence

on administrative decisionmakers, once
condemned, now is made the norm. Such
fle x ib ility is but the structural tx*in
of lawless rule.

Chadha, supra, 634 F.2d at 435-436. The same principle and
rule apply he're.

Therefore, it is our opinion that the legislative
veto in AS 38.06.055 was unconstitutional. If statutorily'”,
required legislative approval was unconstitutional, it
follows that the Phillips'agreement met all'legal require-
ments for its approval.

Your second question involves AS 09.10.120, which
provides:

An action brought in the name of or for the
benefit of the state, any political sub-
division, or public corporation may

be commenced only within six years of the
date of accrual of the cause of action.

This provision is a standard statute of lim itations applying .
to a state or municipal government. It does not affect the m
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ability of the state to enter into an agreement to reduce
the period of time under which an action may be brought.
Although there are some exceptions to this rule, usually
involving whether the time stipulated in the contract is a
reasonable period of time, ws do not see how those except-
ions apply to the general freedom to contract on a shorter
time lim it. See, generally, Annotation, "Validity of
Contractual Time Period, Shorter than Statute of Limita-
tions, for Bringing Action,” 6 ALR 3d 1197. Therefore, we
do not believe that the two-year time period agreed to in
the Phillips contract voids that particular agreement,

If you have any questions, please do not hesitate

to call.

Sincerely,

WILSON L. CONDON

ATTORNEY GENERAL

Assistant Attorney General
RMM:mr

1409



MEMORANDUM

State of Alaska
Department of Law

J. Anthony Smith, Commissioner DATE August 26, 1988
Department Commerce & Economic
Development file no 663-89-0052
TEL MO 465-3600
subject LB&A Committee authority
over Tourism
Appropriation
W. Bush
ant Attorney General

You have asked our advice <concerning the effect of a
clause in the FY 89 Budget Act which purports to condition an
appropriation to the Division of Tourism wupon approval of the
division's proposed program by the Legislative Budget and Audit
Committee (LB&AC). The language in question provides:

$490,000 is appropriated for international tourism

marketing. None of these funds shall be expended

until the department has reassessed its program

ana presented its plan for legislative budget and

audit committee approval.
Section 27, ch. 154, SLA 1988 at 51. Briefly, we conclude that
this language is invalid and of no effect for two reasons:
1) the language constitutes an improper attempt by the
legislature to perform an executive function, in violation ot the
deputation ot powers doctrine; and 2) even if this oversight of
the division's work were to be deemed a law-making function, this
function could only be exercised by the legislature acting as a
whole and could not be delegated to the LB&AC.
DISCUSSION

The Office of Legislative Awuditor is established by
article 1X,, section 14, of the Alaska Constitution. Under
section 14, the auditor has the power to conduct post-audits as
prescribed by law. The Constitutional provision has been
implemented by the enactment of AS 24.20.151, which establishes
the LB&AC to supervise the work of the legislative auditor.
Members of the committee come equally from the two houses of the
legislature. AS 24.20.161. The powers of that interim committee
are specifically enumerated in AS 24.20.201(a)(1) - (12). In
general, the committee is given the authority to review the
state's fiscal policies and make recommendations to the governor
and the legislature concerning appropriations, their expenditure,
and the fiscal policies of the state.
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Separation of powers:

The separation of powers doctrine forbids one branch of
government from encroaching upon the functions of another. This
doctrine has been recognized in Alaska. In Public Defender
Agency v. Superior Court, Third Judicial District"! 5T4 PTZH 0947
(Alaska 1975), the Alaska Supreme Court held that the doc :rine of
separation of powers, though not expressly set out in tht Alaska

Constitution, is clearly implied. See also Minutes of tht Alaska
Constitutional Convention 1955-56, at 2228-29. Furthermore, the
court has expressly recognized that it was a purpose of the
framers of the Alaska Constitution to create a strong executive
branch of government. Bradner v. Hammond, 553 P.2d 1 (Alaska
1976) .

Generally, the legislature's duty 1is to make laws, not
to enforce them. In Springer v. Philippine Islands, 227 U.S. 198
(1928), the United States Supreme Court defined legislative
powers as follows:

Legislative power, as distinguished from executive
power is the authority to make laws, but not to
enforce them or appoint agents charged with such
enforcement.

227 U.S. at 202.

The Alaska Supreme Court has never addressed the Ilimits
of the legislature's authority with respecc to supervision over
state expenditures. However, it is well established in other
jurisdictions that once an appropriation is made, the
legislature's duty is completed, and it is then up to the
executive branch to execute and administer the legislatively
created program. Attempts by legislatures to condition
appropriations on obtaining the prior approval of a particular
program plan by a Ilegislative committee invariably violate the

separation of powers doctrine.

One of the leading <cases in this area is People .
Tremaine, 168 N.E. 817 (N.Y. 1929), where the New York Court of
Appeals struck dowmi a statute granting certain legislative
committee chairmen the authority to disapprove of the allocation
of lump sum appropriations. In a well-reasoned concurring

opinion, Justice Crane stated the basic rule that prohibits the
legislature from attaching as a condition to an appropriation the
approval of a legislative body:

(T]lhe Legislature has absolute control over
appropriations. It may make appropriations also
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upon such conditions and with such restrictions as

it pleases. It can create or limit the power of
administrative offices. There is one thing,
however, it cannot do, and that is implied, if not
expressed, in our Constitution. It cannot
exercise the functions of the executive. It
cannot administer the money after it has been once
appropriated. I f it makes lump sum
appropriations, whatever conditions it may attach
to the expenditure, it cannot make one of those
conditions the approval by one of its own members;
that is, to confer wupon him the duties of an

administrative office.

Id. at 828.

In 1976, the South Carolina legislature created a Joint
Appropriation Review Committee, composed of 12 legislators, to
review and approve any expenditure of funds by the state not
otherwise subject to appropriation; these funds primarily

consisted of wunanticipated program receipts from the federal
government. */ In State v. Mclnnis, 295 S.E.2d 633 (S.C. 1982),
the state supreme court held that this grant of authority was an

unconstitutional infringement wupon the wexecutive branch by the
legislature, in violation of the separation of powers doctrine.
The court held that although the legislature certainly may
control state spending through the appropriation process, it may

not do so

through the administration of appropriations which

is the function of the executive department. The
desirability of the General Assembly's "getting a
handle” on these matters is understandable and
appropriate but its effort to control these

matters through a committee composed of twelve of
its members is constitutionally impermissible.

Id. at 637. See also, Advisory Opinion in re Separation of
Powers , 295 S.E723 5W (N .'C7'19821"“

*/ In Alaska, an agency may expend unanticipated program
receipts only after submitting a revised program to the LB&AC.
The LB&AC, however, does not have the authority to veto the
expenditure. AS 37.07.080(h).

151
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In a case involving the same question you have asked,

the Colorado Supreme Court held that wvarious provisions in an
appropriations bill violated the separation of powers doctrine.
Anderson v Lamm, 579 P.2d 620 (Colo. 1978). Of particular note,
the court held not only that . requirement of prior legislative
Joint Budget Committee approval of an executive expenditure was
unconstitutional (1d. at 627) , but also that <conditioning an

appropriation on an agency's prior preparation of a report and a
five-year plan, where committee approval was not required, was
invalid.

This particular requirement of a cost-benefit
report and a five-year plan in effect gives the
Joint Budget Committee a <close supervisory role
over the administration of tne appropriated funds.
As such, the requirement impermissibly infringes
upon the executive's administrative authority.

Although there are no reported decisions in Alaska over
the appropriate role of the LB&AC, in 1978 the Juneau Superior
Court dealt with this issue in the <case of Kelley v. Hammond,
Case No. 77-4 (Order on motion for summary judgment:, dated April

12, 1978). Kelley involved a challenge to a legislative
enactment that required the LB&AC to approve any transfer between
appropriations. The court held chat the grant of this
approval/veto authority to the LB&AC constituted a violation of
the separation of powers doctrine and was therefore invalid.
Id., Transcript of Order at 3; see also, 1976 Op. Att'y Gen. //28
TJuly 22). Numerous opinions of this office have also concluded

that attempts by the LB&AC to exercise authority in areas
traditionally wunder the province of the executive were invalid.
1984 Inf. Op. Att'y Gen. (July 3; 661-84-0440); 1981 Inf. Op.
Att'y Gen. (Nov. 3; 663-82-0159); 1980 Inf. Op. Att'y Gen. (Oct.

8, 663-81-0019).

We find the reasoning in these cases and opinions
persuasive, and we believe the Alaska Supreme Court would do the
same. We do not know, and decline to predict, whether the Alaska
court would adoptthe position taken by the Colorado court
prohibiting the legislature from requiring agency reports as a
Precondition for expending appropriations. Also, we believe the
egislaturecan require the Division of Tourism to answer
questions and cooperate in investigations performed by the LB&AC,
under the committee's <constitutional and statutory authority.

However, we <conclude that the Jlanguage purporting to condition
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the division's appropriation on prior LB&AC approval of the
division's program violates the separation of powers doctrine.

Delegation of legislative authority;

Although the legislature may not invade the functions
of the =executive, the legislature does have the authority to
control agency expenditures through the appropriations process.
Thus, although it cannot condition an appropriation on subsequent
LB&AC approval of the details of a program s administration, and
it also cannot coo closely supervise an agency's use of

appropriated funds, the legislature can control an agency's
programs by controlling che amount of various appropriations and
putting reasonable restrictions on them. However, this is a
law-making function, which may be performed only by the

legislature acting as a whole.

Assiiming arguendo that the LB&AC approval authority
contained in this appropriation were considered to be a
legislative act and therefore constitutional under the separation
of powers doctrine, this authority could not be delegated co a
committee. In State v. Legislacive Finance Committee, 543P. 2d
1317 (Monc. 1975"n relied on by the Alaska Supreme Court in State
v. A.L.I.V.E., 606 P.2d 769, 778 (Alaska 1980), the court struck
down a legislative enactment that granted an interim Jlegislative
committee the authority to review and approve budget amendments,

i.e., expenditures by state agencies in excess of appropriations.
After recognizing that the authority Co approve such expenditures
was certainly a proper legislacive funccion, the court

nonetheless held that chg grant of this authority to a committee
was an unconstitutional delegation of legislative power.

[T]he 1975 Montana Legislature in its enactment of
S.B. 401 and H.B. 1 (Special session) empowering
the Finance Committee to approve budget amendments
delegated a power properly exercisable only by

either the entire legislature or an executive
officer or agency, to one of its interim
committees. Such a hybrid delegation does not
pass constitutional muster. The power in question
here resides in either the entire legislative body
while in session or, if properly delegated, in an

executive agency.

Ild. at 1321. Other cases reaching a similar conclusion include
é‘%tg.}?av Mclnnis, 295 S.E.2d at 639 and Advisory Opinion, 295
589.
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the FY 89 Budget Act

The particular provision in
constitutes a significant encroachment into the exclusive
province of the executive branch by the legislature, wunlike the
act at issue in the Montana case. However, in the unlikely event

that a court were to find this provision to be constitutional
under the separation of powers doctrine, the rationale wused by
the Montana court would apply, and we conclude that the provision

would <certainly fail as an improper delegation of legislative
authority.

We hope this answers your questions.
JWB:jJf

cc: Legislative Budget & Audit Committee



U S SUPREME COURT REPORTS 1221 Ed d

é%athFr it ﬁeﬂ .2 Vision

Id OXC 1onIC

¥ COveraoe 0f.

lPrgEhAnu mcnlr (f% |

0] W1

% BUILDING and CONSTRUCTION TRADES COUNCIL OF THE
L% METROPOLITAN DISTRICT, Petitioner

)

T=
T3

S

=

] -
(e) ee ASSOCIATED BUILDERS AND CONTRACTORS OF MASSACHUSETTS/

&g{ %{]fhcglg)%}ﬁ "\A I S RHODE ISLAND, INC., etO.(No. 91-261)

;'Tl‘él %On‘uc(:}lpdu%]{( MASSACHUSETTS WATER RESOU?/CES AUTHORITY, etal, Petitioners
u S Lq A HOH]%H DLFG %tﬁolva eni]h IVI u S $ ASSOCIATED Bl;LLODDEERSISALNA’SDC Oll:l(;l'.R Ae: LO RNSO_OgFl_M27A4SSACHUSETTS/
reflected I IS nterpretation 0 L INC., etal. ( )
pv lres u”ydlssent 507 US 122 L Ed 2d 565.113 S 1190
ere | e N - - . a
a@“éh?és ET@?% i 9u8"¥ 1l ﬂaﬁg HH. Con, Clot*. 37th Cor%. 2d S«. Ap o a0 ana onon]

an

D
D
,_

Argued December 9,1992. Decided March 8,1993.

Decision: national Labor Relations Act (20 USCS DD 151 et seq.) held not to
-preempt enforcement by Massachusetts agency, acting dd owner of con—
struction project, of prehire collective bargaining agreement.

SUMMARY

An independent government agency charged by the Masaachusetta Legis—
lature with providing watereupply services, sewage collection, and treat—
ment and disposal services for eastern Massachusetts was ordered by the
United States District Court for the District of Massachusetts to build
eewage treatment facilities for tho cleaning of Boston Harbor. Under the
agency 3 enabling statute and Masaachusetta” public bidding laws, the
opney was to (1) provide funds for construction, (2) own the facilities to bo

(3) establish all bid conditions, (4) decide all contract awards, (5) pay
«« contractors, and (6) generally supervise the project. An engineering firm,
““und as the agency 3 project manager, negotiated a labor agreement which,
among other items, (1) recognized a particular union os the exclusive
~gaining agent for all craft employees, and (2) established a 10-year no-
etrike commitment. The agency approved the agreement and adopted a bid
*P@®nfication, which required each contractor and subcontractor to agree to
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abide by the agreement and to be bound by tho ogreement®e provisions. In
response to a charge by a contractors ”association that the agreement
violated the National Labor Relations Act (NLRA) (29 USCS 88151 et seq.)t
the general counsel of the Nntional Labor Relations Board found that (1) the
agreement was a valid prehire agreement under 88<f) of the NLRA (29
USCS 8158(f)), and (2) the agreement3 provisions limiting work on the
project to contractors who agreed to abide by the agreement were lawful
under a constmction-induatry proviso to 88(e) of tho NLRA (29 USCS
8158(e)). An organization representing nonunion construction industry em —
ployers— seeking, among other itemB, to enjoin enforcement of the bid
specification ns pre-empted under the NLRA- brought suit in the District
Court against the ngency, the engineering firm, and the union. The District
Court denied tho organization®s motion for a preliminary injunction. On
appeal, the United States Court of Appeals for the First Circuit reversed,
expressing the view that the bid specification was pre-empted under the
NLRA (135 BNA LRRM 2713, 117 CCH LC H 10392. 1990-2 CCH Trade
Coses H 69229). The Court of Appeals subsequently vacated thisopinion, but
on rehearing en banc, tho Court of Appeals again reversed the District
Court, expressing the view that (1) the agency"s intrusion into the bargain—
ing process was pervasive and was not a permissible sort of peripheral
regulation; and (2) the bid specification was pre-empted, because the agency
was regulating activities that Congress intended to bo unrestricted by
egovernmental power (936 F2d 346).

On certiorari, the United States Supreme Court reversed and rera
t; In an opinion by Blacknmnun,J., expressing the unanimous viow of the u>
(. it was held that (1) the NLRA does not pre-empt enforcement by a state
J agency, acting as the owner of a construction project, of an otherwise lawful
i: prehire collective bargaining agreement negotiated by private parties; ("
J. under the circumstances, the agency 3 enforcement of the bid specificatio
f was not government regulation and was therefore not subject to NLRA p;
m emption, as the agency was the proprietor of the construction project und
; .state law and was acting as a purchaser of construction services;
r, permitting the state to participate freely in the marketplace under
) circumstances promoted the legislative goals that animated the passage
the 55 8(e) and 8(0 provisions regarding construction-industry prehire agr
fUentB”pnd (4) thus, n preliminary injunction against enforcement of the bi
BpecificatfiWtwas .improper.

BUILDING TRADES v ASSOCIATED BLDRS.
(1993) 122 L Ed 2d 666
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for the cleaning of a harbor, the \jsjon, the United States Suprenme

agency”s enforcement of a bid specifi— oyt should not find a state labor
cation requiring each contractor and provision federally pre-empted un—
subcontractor to ogree to abide by a jess (1) the provision conflicts with

prrhire collective bargaining agree— fedural law or would frustrate tho

ment negotiated by the agency’s federal scheme, or (2) the court dis—
hired project manager- which agree— cerns from the totality of the cir—
ment, among other items, .ecugnizes cumstances that Congress sought to

a particular union os the exclusive occupy tho field to tho exclusion of
bargaining agent for all craft em — the states. -
ployees and establishes u 10-year no —

strike commitment- is not govern— States T%r&torlﬁs P Posses

ment regulation and is therefore not 8 éde a pre-errp-
Bubjoct to NLRA pre-emption, where

(1) the agency is the proprietor of 3. Consideration of a state law

the construction project under state under tho Federal Constitution®s su—
premacy clause (Art VI, cl 2) starts

with the basic assumption that Con—
gress did not intend to displace etc a

law; the United States Supremo

Court is reluctant to infer pre-emp—
tion of state law.

law and is acting as a purchaser of
construction services, (2) the agency,
in adopting the bid specification, iB
attempting to insure an efficient
project that is completed as quickly
and effectively ns possible at the
loweot cost, (3) enforcement of the
bid specification is specifically tai—

ational La

on 0 %&? FGEU é‘l'[IORr arlEp

4a. 4b. The Notional Labor Re
tiona Act (NLRA) (29 USCS 55151
seq.) pre-empts state law in that
NLRA prevents a state from
ing within n zone that is pro
ard reserved for (1) National
tion industry; permitting the state to Relations Board (NLRB) jurisdicti
participate freely in the marketplace or (2) market freedom; tha first
under 3uch circumstances promotes emption principle, forbidding
the legislative goals that animated 4.4 jocal regulation of activities
the passage of the 588(e) and 8(0 gore protected by 57 of the NLRA (
provisions, even though thoee provi— yscs §157), or that constitute
sions are not made specifically appli— ynfair labor practice under 58 of
cable to the state in such circum— N[ RA (29 USCS 5 158). (1) pro“tibi
stances; thus, n preliminary injunc— regulation even of activities that
tion against enforcement of the bid NLRA only arguably protects or
specification is improper. hibits, and (2) is designed to p
conflict between, on the one

lored to the one particular project in
question, and (4) it is undisputed
that the prehire agreement is a
valid labor contract under the provi—
sions of 858(e) and 8(0 of the NLRA
(29 USCS &5158(e), 158(0) regarding
prehire agreements in the construc—

Commerce 5129 - National La— g¢ate and local regulation and.
bor Relations Act — pre-emp— the other, Congress’ inti
tion of state low scheme of regulation, embodied

2. Because the National Labor Ress7 nnd 8, which scheme ind

lations Act (29 USCS 85151 et seq.) the choice of the NLRB, rother
contains no express preemption pro- state or federal courts, as the a
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prialo body to implement the NLRA;  conduct; therefore, private actors

the second pre-emption principle, M&Y "regul_ate" os they pleaae. aa
which prohibits state and municipal 10ng as their conduct do_es not vio—
regulation of areas that have been late the law; thus, a private actor,

left to bo controlled by tho free piny Unlike a state actor, may- without
of economic forces, preserves Con— Violating the NLRA- participate in
a boycott of a supplier on the basis
of a labor policy concern rather thnn
a profit motive, even though the
private actor, under such circum—
stances, would be attempting to
"regulate”” the suppliers and would
not be acting ns a typical proprietor.

gress® intentional balance between
the uncontrolled power of manage —
ment and labor to further their re—
spective interests; however, such
pre-emption doctrines apply only to
state regulation, and a state doeo not
regulate simply by acting within one

Gy i1 SR

Ie-€l
Prore] Or aCl On 0 Stat S r ng- 7. The construction-induntry pro—

viso to 88(e) of the National Labor

6a-5c. A state, acting os a propri— Relations Act (29 USCS 5 168(e))-
etor, may manage state-owned prop— setting forth an exception fronm
erty without offending the pre-emp— S8(8)B prohibition against "hot-
tion principles of the National Labor Cargo” agreements that require an
Relations Act (29 USCS 85151 et employer to refrain from doing busi—
seq.), given that such stato acts, ness with any person not agreeing to

which involve the state's interaction P& bound by a prehire agreement-
with private participants in the mar — Permits a general contractor$ pre-
ketplace, are not tantamount to reg- hire collective bargaining agreement
ulation or policymaking; in the ab— to require an employer not to hire
sence of any express or implied indi— other contractors performing work

cation by Congress that n state may ©ON & particular project site unless
such contractors agree to become

bound by the terms of that agree—

not manage the state®s own property
when the state pursues purely pro—
prietary interests, the United States ment.

Supreme Court will not infer n re— Labor 37 45 Const[ucgon

striction on such state conduct. h pan e

8. The final proviso to 58(0 of the
National Labor Relations Act
_ pre-emption — private ac— (NLRA) (29 USCS 5158(0) permits
tors - supremacy clause construction industry employees,

& pie fact that a private actor once hired, to utilize the National
Labor Relations Board election pro—

Commerce 8129; States, Teirito-
ries, and Possessions S8It~
National Labor Relations Act

*oay "regulate" does not mean that
“se private actor may be prc- Ce€sS under &59(c) and 9(e) of the
*tnpted" by the National Labor Re— NLRA (29 USCS &5159(c). 159(e))
dons Act (NLRA) (29 USCS & 151 such employees wish to reject the
*eq ), as the Federal Constitution3 bargaining representative or to can—
emncy clause (Art VI, cl 2) does cel the union security provisions of a
Hot 7 “ih
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Labf)r %ree onstructlon Indus-

The intent of Congress, in
actlng exemptions in &8(e) and 8(0
of the National Labor Relations Act
(NLRA) (29 USCS 55 158(e), 158(0)
authorizing certain kinds of project
labor agreements in the construction
industry, is to accommodate condi—
tions specific to that industry, such
conditions including (1) the short—
term nature of employment, which
makes posthire collective bargaining
difficult; (2) the contractor®s need for
predictable coats and a steady supply
of skilled labor; and (3) a longstand—
ing custom of prehire bargaining in
the industry.

Appeal 81339.6 - certiorari -

2L

Federal Court of Appeals de—
cision - what revlewable
en_1Oa, 10b. On certiorari to review a
Federal Court of Appeals” decision as
to whother the National Labor Rela—
tions Act (NLRA) (29 USCS &8151 et
Beq.) pre-empts enforcement by a
state authority, acting as the owner
of a construction project, of an oth—
erwise lawful prehire collective bar—
gaining agreement negotiated by pri—
vate parties, tho United States Su—
preme Court will decline to address
the application, if any, of 88(d) of
the NLRA (29 USCS &158(d)) to the
agreement, where (1) the Court of
Appeals did not rely on that section
of the NLRA, and (2) the Supreme
Court did not grant certiorari on

that question.

SYLLABUS BY REPORTER OF DECISIONS

Following a lawsuit over its fail—
ure to prevent the pollution of Boa-
ton Harbor, petitioner Massachu—
setts Water Resources Authority
(MWRA) - the state agency that pro—
vides, inter alia, sewage services for
eastern Massachusetts- was ordered
to clean up the Harbor. Under state
law, M WR A provides the funds for
construction, owns the sewnge-treat-
ment facilities to be built, estab—
lishes all bid conditions, decides all
contract awards, pays the contrac—
tors, and generally supervises the
project. Petitioner Kaiser Engineers,
Inc., the project manager selected by
MWRA . negotiated an agreement
with petitioner Building and Con—
struction Trades Council ond affili—
ated organizations (BCTC) that
would assure labor stability over the
life of the project, and MWR A di—
rected in Specification 13.1 of its
solicitation for project bids that each
successful bidder must agree to
abide by the labor agreement$

670

terms, ™espondent organization,”,
which represents nonunion construc—
tion industry employers, filed Huit
against petitioners, seeking, among
other things, to enjoin enforcement
of Bid Specification 13.1 on the"
grounds that it is pre-empted under
the National Labor Relations Act.
(NLRA). The District Court denied
the organization®s motion for prelim—
inary injunction, but the Court ot
Appeals reversed, holding thati
MWRA *s intrusion into the bargain—
ing process was pervnsive and not
the sort of peripheral regulation
that would be permissible under Son
Diego Building Trades Council v
Garmon, 359 US 236, 3 L Ed 2d 775,
79 S Ct 773, and that Bid Specifica—
tion 13.1 was pre-empted under Ma —
chinists v Wisconsin Employment
Relstions Comm 7, 427 US 132, 49 L"
Ed 2d 396, 96 S a 2548. because
MWRA was regulating activiti
that Congress intended to be ™"
stricted by governmental power.

BUILDING TRADES v A
(19931020 L

Held: Tho NLRA does not pre—
empt enforcement by a state author—
ity, acting ns the owner of a con—
struction project, of an otherwise
lawful prehire collective-bargaining
agreement negotiated by private
parties. This Court has articulated
two distinct NLRA pre-emption prin—
ciples: "Garmon preemption™ for—
bids state and local regulation of
activities that are protected by &7 of
tho NLRA or constitute nn unfair
labor practice under 88, while "Ma —
chinists pre-emption™ prohibits rtato
and municipal regulation of areas
that have been left to be controlled
by tho free play of economic forces.
These pre-emption doctrines apply
only to state labor regulation, see,
e.g-, Machinists, 427 US, at 144, 49 L
Ed 2d 396, 96 S Ct 2548. A Stato
may act without offending them
when it acta ns n proprietor nnd its
acts therefore ore not tantamount to
regulation or policymaking. Permit—
ting States to participate freely in
tho marketplace is not only consis—
tent with NLRA pre-emption princi—

ESdSOCIATED BLDRS.

ples generally but also, in this case,
promotes the legislative goals that
animated the passage of tho NLRA 3
88(e) and 88(f) exceptions regarding
prehire agreements in the construc—
tion industry. It is undisputed that
the Agreement between Kaiser and
BCTC isa valid labor contract under

8(e) and (0. In enacting the excep—
tions, Congress intended to accom—
modate conditions specific to the con—
struction industry, and there is no
reason to expect the industry"s defin—
ing features to depend upon the pub—
lic or private nature of the entity
purchasing contracting services. Ab —
sent any express or implied indica—
tion by Congress that a State may
not manage its own property when
pursuing a purely proprietary inter—
est such as MWRA"s interest here,
and where analogous private con—
duct would be permitted, this Court
will not infer such a reetriction.

935 F2d 345, reversed and re—
manded.

Blackmun, J, delivered the opin—
ion for a unanimous Court.

APPEARANCES OF COUNSEL

Charles Fried argued the cause for petitioners.
Maureen ELMahoney argued the cause for the United States, os

amicus curiae, by special leave of court.
Maurice Baskin argued the cause lor respondents.

OPINION OF THE COUNT

Justice Blackmun delivered the
opinion of the Court,

[*1 The issue in this case is
whother the National Labor Rela—
tions Act, 49 Stnt 449, as umended,
29 USC 8151 et seq. [29 USCS

55151 et seq.], pre-empts enforce—

ment by a state authority, acting as
the owner of a construction project,

ated by private parties.

The Massachusetts Water Re—
sources Authority (MWRA) isan in—
dependent government agency
charged by the Massachusetts Legis—
lature with providing water-supply

services, sewage collection, and

of an otherwise lawful prehire col— treatment and disposal services for

lective-bargaining agreement negoti—

the eastern half of Massachusetts.
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Maaa Gen Lavra, ch 92 App, 55 1-1 ot Kajser also was to advise MW R A on
sog. (Supp 1992). Following a lawsuit ¢he development of a labor-relations
arming out nf ita failure to prevent opjcy thnt would maintain worksite
tho pollution of Boston Harbor, in harmony, labor-management peace,
alleged violation of tho Federal Wa — pn4 overall stability throughout the"
ter Pollution Control Act, 86 Stat uration of the project. To that end,
816, as amended, 33 USC 51251 ot Kaiser suggested to MWRA that
seq. (33 USCS 551251 et seq.; Kaiser bo permitted to negotiate nn
MWRA was ordered to clean up the agreement with tho Building and
Harbor. See United States v Metro— construction Trades Council and af—
politan Dist. Comin*n, 757 F Supp filiated organizations (BCTC) that
121. 123 (Mass 1991). The cleanup would naaure labor stability over the
project was expected to cost $6.1 life of the project. App to Pet for
billion over 10 years. 935 F2d 346. Cerv in No. 91-274, p 75a (MWRA
347 (CA1 1991), The District Court pet App). MWR A accepted Kaiser's
required construction to proceed suggestion, and Kaiser accordingly
without interruption, making no al— proceeded to negotiate the Boston
lowance for delays from causes such Harbor Wastewater Treatment Fa—
as labor disputes. App 71 (Affidavit cilities Project Labor Agreement
of Richard D. Fox. Director of the Ibid. The Agreement included: recog—
Program Management Division of nition of BCTC as the exclusive bar—
MWRA). MWRA has primary re— gaining agent for all craft employ—
sponsibility for tho project. Under its ees; use of specified methods for re—
enabling statute nnd the Common — solving all labor-related disputes; a
wealth®s public-bidding laws, MW R A requirement that nil employees be,
provides the funds for construction subject to union-security provisions
(assisted by state and federal compelling them to become union
grants), owns tho sewoge-treatment members within seven days of their
facilities to be built, establishes all employment; the primary use of
bid conditions, decides all contract BCTC®"h hiring halls to supply the
awards, pays the contractors, nnd project3 craft labor force; a 10-year
generally supervisee the project. See noetriko commitment; nnd o re—
935 F2d, ot 347 (citing Mass Gen quirement that all contractors and
Laws, ch 92 App &81-1 ct seq. iSupp subcontractors agree to be bound by
1992), ch 149, §844A to 441, nnd ch the Agreement 935 F2d, at 348. See
30. 839M) (1991), generally MWR A Pet App 107a (full
text of Agreement). MW R A 3 Board
In the spring of 1988, MWR A se— of pirectors approved nnd adopted
lected Kaiser Engineers. Inc.. as its ¢pe Agreement in Muy 1989 and
project monnger. Kaiser was to be (jrected that Bid Specification 13.1
primarily in charge of managing and pe incorporated into ita solicitation
supervising construction activity. of bids for work on the project1935

re e TR Maf”pvfourree r'dﬁ'r% L'¥V' fheq e b h&ﬁgpfe%u@%é““
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p2d, at 347. Bid Specification 13,1
provides in pertinent part;

JE)ach successful bidder and any

end all levels of subcontractors, ns

a condition of being nwnrded n

contract or subcontract, will agree

to abide by the provisions of tho

Boston Harbot Waatewnler Treat—
ment Facilities Project Lnbor

Agreement as executed nnd effec—
tive May 22. 1989, by nnd between

Kaiser ... on behnlf of | MWRA),

nnd (BCTC) ... nnd will be bound

by tho provisions of thot agree—
ment in the some manner ns any

other provision of tha contract.”

MWRA Pel App 141n-142o0.

In March 1990, a contractors "asso—
ciation not n pnrty to this case filed
a charge with the National Labor
Relations Board contending that the
Agreement violated the NLRA. The
NLRB General Counsel refused to
issue a complaint, finding: (1) that
the Agreement is n valid prehire
agreement under }8(0 of the NLRA.
29 USC }158(0 (29 USCS 5 158(01.
which authorizes auch agreements in
tho construction industry, nnd (2)
that the Agreement 3 provisions lim—
itingwork on the project to contrac—
torswho agree to abide by the ngree-
mont are lawful under the construc-
tion-industry proviso to We), 29
USC } 158(e) (29 USCS 5 158(e)]. This
proviso seta forth an exception from
58(e)"s prohibition against “hot
augo"” agreements that require an

employer to refrain from doing busi—

ness with any person not agreeing to
he bound by a prehire agreement
Building 4 Trade* Council (Kaiser
Engineers, Inc.), Cose [I1-CE-71,
NLRB Advico Memo, Juno 25. 1990,
hWRA Pet App 88n.

Also in March 1990. respondent
“meciated Builders nnd Contractors

of Masaachusetta/Rhode Island, Inc.
(ABC), an organization representing
nonunion construction industry em —
ployers. brought this suit against
MWRA . Kaiser, nnd BCTC. seeking,
among other things, to enjoin en—
forcement of Bid Specification 13.1.
ABC alleged pre-emption under the
NLRA, preemption under 5514(c) of
the Employee Retirement Income
Security Act, 88 Stat 897, 29 USC
51144(c) (29 USCS 5 1144(c)) (ER—
I1SA). violations of the Equal Protec—
tion nnd Due Process Clauses of the
Fourteenth Amendment, conspiracy
to reduce competition, in violation of
the Sherman Act, 26 Stat 209. as
amended. 15 USC 51 (1B USCS 5U
and various stnle-law clnims. Only
NLRA preemption isat issue here.

The United State* District Court
for the District of Masaachusetta re—
jected each of ABC 3 claims nnd de—
nied ita motion for n preliminary
injunction. MW R A Pet App 76a-83n.
The Court of Appeals for the First
Circuit reversed and directed entry
of a preliminary injunction restrain—
ing the use of Bid Specification 13.1,
reaching only tho issue of NLRA
preemption. 135 LRRM 2713 11990).
The Court of Appeals subaequently
granted a petition for rehearing en
banc, vacating the panel opinion.
MWRA Pet App 84a. Upon rehear—
ing en banc, the Court of Appeals,
by a 3-2 vote, ogain reversed the
judgment of tho District Court, one*
more reaching only the pre-emption
issue, 935 F2d. at 359-360. Tho court
held that MWRA " a intrusion into the
bargaining process was pervasive
and not tho sort of peripheral regu—

lation that would be permiuaiblo un—
der San Diego Building Trades Coun —
cil vGormon. 359 US 236, 3 L Ed 2d

775, 79 S Ct 773 (1959). See 935 F2d.

at 353 It also held that Bid Specifi-

573



«JS. SUPREME COURT REPORTS

cation 13.1 was pro-empted under
Machinists v Wisconsin Employment
Relations Comrn fi. 427 US 132. 49 L
Ed 2d 396. 96 S Ct 2548 (1976).

because M WR A wan regulating ac— Garmon, supra,

tivities that Congress intended to be
unrestricted by governmental power.
Because of the importnnco of the
irue, we granted certiorari. 504 US

118 L Ed 2d 541, 112 S Ct 1935
(1992).

n

[2, 3] The NLRA contains no ex-

presa pre-emption provision. There—
fore. in accordance with aettlcd pre—

emption principles, we should not
find MWRA "
empted ..... ... unlean it conflicts
with federal Inw or would frustrate
the federal scheme, or unless |wel

discern from the totality of the cir—

cumstances that Congress sought to
occu the field to the exclusion of

the States. Metropolitan Life Ins.

Co. v Masaachusetta, 471 US 724,
747-748. 85 L Ed 2d 728, 105 S Ct
2380 (1985) (citations omitted). We

are reluctant lo infer pre-emption.

See Cippolone v Liggett Group, Inc.,
504 U S e - .120 L Ed 2d

407. 112 S C» 2608 (1992); Rice v
Santa Fe Elevntor Corp., 331 US

218. 230. 91 L Ed 1447. 67 S Ct 1146

(1947), "Consideration under the Su—
premacy Clause starts with the basic
assumption that Congress did not

intend to displace stale law.”™ Mary —
land v Louisiana, 451 US 725. 746.

69 L Ed 2d 156, 101 S Ct 3075 (1981)

With these general principles in

mind, we turn to the particular pre—
emption doctrines that have devel—
oped around the NLRA.

[4s] In Metropolitan Life Ins. Co. v
Massachusetts, 471 US. at 748, 85 L
Ed 2d 728. 105 S Ct 2380, we noted:

574

bid specification pre—

"The Court has articulated two dis—

tinct NLRA pre-emption principles.”
Tho first, "Garmon pre-emption." see
San Diego Building Trades Council v
forbids state and
local regulation of activities that are
“protected by 57 of the [NLRA],
constitute an unfair labor practice
under 88." 369 US, at 244, 3 L Ed
2d 776, 79 S Ct 773. See also Gamer
v Teamsters, 346 US -185, 498-499,98
L Ed 228 74 S Ct 161 (1963)
("[W]hen two separate remedies ore
brought to bear on the same activity,
a conflict 1is imminent”). Gannon
pre-emption prohibits regulation
even of activities that the NLRA
only arguably protects or prohibits.
See Wisconsin Dept, of Industry v
Gould Inc., 475 US 282, 286, 89 L Ed
2d 223, 106 S Ct 1057 (1986). This
rule of pre-emption is designed to
prevent conflict between, on the one-
hand. state and local regulation and,
on the other, Congress® "integrated
rchemo of regulation,”" Garmon, 359
US. at 247, 3 L EJ 2d 775, 79 S a
773, embodied in 887 and 8 of tho
NLRA. which includes the choice of
the NLRB, rather than state or fed—
eral courts, as the appropriate body
to implement the Act. Metropolitan
Life Ins. Co. v Massachusetts, 471
US, «t 748-749, and n 26. 85 L Ed 2d
728, 105 S Ct 2380.

In Garmon, this Court held that a
state court was precluded from
awarding damages to employers for
economic Injuries vresulting from
peaceful picketing by [labor unions
that had not been selected by a ma —
jority of employees as their bargain—
ing agent. 359 US, at 246, 3 L Ed 2d
775, 79 S Ct 773. The Court said:
"Our concern is with delimiting ar—
eas of conduct which must be free*
from state regulation if national pol—
icy is to be left unhampered.””&) “%
In Gould, we held that the NLRA.

121 |
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preempts a statute that disqualifies
from doing business with the State
persons who have violated the
b*1JIA three times within a 5-ycar
period. We emphasized there that
"the Garmon rule prevents States
not only from setting forth stan—
dards of conduct inconsistent with
the substantive requirements of tho
NLRA, but also from providing their
own regulatory or judicial remedies
for conduct prohibited or arguably
prohibited by the Act.””475 US, at
286. 89 L Ed 2d 223, 106 S Ct 1057
(citing 369 US, nt 217. 3 L Ed 2d
776,79 S Ct 773).

A second pre-emption principle,
“Machinists pre-emption,"”
chinists v Wisconsin Employment
Relations Comm®*n, 427 US, at 147,

49 L Ed 2d 396. 96 S a 2548, pro—
hibits state and municipal regula—

tion of nrcan that have been left " *

be controlled by the free play of
economic forces."" Id., at 140, 49 L
Ed 2d 396, 96 S Ct 2548 (citation
omitted). See also Golden State
Transit Corp. v Loa Angeles, 475 US
608, 614, 89 L Ed 2d 616. 106 S Ct
1396 (1986) (Golden State I); Golden
Stale Transit Corp. v Loa Angeles,
493 US 103, 111, 107 L Ed 2d 420,
110 S a 444 (1989) (Golden State II).
Machinists preemption preserves
Congress” “intentional balance
"*between the uncontrolled power of
management nnd labor to further
their respective interests. Golden
State I, 475 US. at 614, 89 L Ed .Id

616, 106 S Ct 1395 (citations omit—

=) /

In Machinists, we held '[hflt tho
Wisconsin  Employment. Relations

Commission could “not demgnute ns

. unfair labor practice under state
w a concerted refusal by a upion
@1 its members to work”overtime,

see Ma —

self-help activity to be regulable by
the States. 427 US, at 148-150, 49 L
Ed 2d 396, 96 S a 2548. We oaid
that it would frustrate Congress® in—
tent to "sanction state regulation of
such economic preraure deemed by
the federal Act dcsirabl(y] . ., left
for the free play of contending eco—
nomic forces Id, at 150, 49 L
Ed 2d 396, 96 S « 2548 (citation
omitted). In Golden State I, wo ap—
plied the Machinists doctrine to hold
that the city of Loa Angeles waa pre—
empted from conditioning renewal of
a taxicab opernling license upon the
settlement of a labor dispute. 475
US. at 618, 89 L Ed 2d 616, 106 S a
1396. We reiterated the principle
that a "local govrrsment . . . lacks
tho authority to “"introduce some
standard of property "balanced® bar—
gaining power"™ ... or to define
“what economic sanctions might be
permitted negotiating parties in an
“ideal” or “balanced” state of collec—
tive bargaining.” *m IL, at 619, 89 L
Ed 2d 616, 106 8 0 1395 (quoting
Machinists, 427 ITS. at 149-150, 49 L
Ed 2d 396. 96 S. Q 25J8) (Internal
citation omitted). IsGolden State II.
493 US 103, 107 :L Ed 2d 420. 110 S
Ct 444 (1989), wre determined that
the taxicab cmpl*oyer who was chal—
lenging the city"s) caedsct in Golden
State | was entittled to maintain nn
action under 421 USC 81983 [42
USCS &1983] for compensatory dam —
ages against the aty. In so holding,
we stated that thk Machinists rule
created a zone fret fern all regula—
tions. whether state ar federal. 493
uUs, at 112, 107 L Bl 2d 420. 110 S
Ct 444.

HI

[4b. 5a) Whom we ray that the
NLRA preempts state law, we mean

because Congress did not mean such that the NLRA prevents n state
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from regulating within a protected weapons in its dispute with its un—
zone, whether it be a zone protected jon. See 475 US, at 615-619, 89 L Ed
nnd reserved for market freedom, 2d 616, 106 S Ct 1395. As petitioners
see Machinists, or for NLRB jurisdic— point out, a very diiTerent case
tion. see Garmon. A State does not yoyuld have been presented had the
regulate, however, simply by acting city of Los Angeles purchased taxi
within one of these protected areas. gervices from Golden State in order
When a State owns and manages o transport city employees. Brief for
property, for example, itmust inter— petitioners 36. In that situation, If
act with private participants in the the strike had produced serious in—
marketplace. In so doing, the State terruptions in tho services the city
is not subject to pre-emption by the had purchased, the city would not
NLRA, because preemption doc— necessarily have been pre-empted
trines apply only to state regulation. from advising Golden State that it
would hire another company if the
Our decisions in this area support labor dispute were not resolved and
the distinction between government services resumed by a specific dead—
ns regulator nnd government as pro— Jine.
prietor. We have held consistently
that the NLRA was intended to sup— In Gould, we rejected the argu—
plant state labor regulation, not rll ment that tho State was acting os
legitimate stale activity that nlfects proprietor rather than regulator for
labor. In Machinists, for example, purposes of Gnrmon preemption
we referred to Congress” pre-emptive when the State refused to do busi—
intent to "leave some activities ness with persons who had violated
unregulated,” 427 US, ot 144, 49 L the NLRA three times within five
Ed 2d ,19, 96 S Ct 2548 (emphasis years. We noted in doing so that in
added), nnd held that the activities that case, "debarment . .. serves
at issue- workora deciding togcthor plainly as a means of enforcing the
to refuse overtime work- were not NLRA." 475 US, at 287. 89 L Ed 2d
"regulable by States.™ Id., nt 149, 49 223, 106 S Ct 1057. We said there
L Ed 2d ,196, 96 S Ct 2548 (emphasis that "[t]he Slate concedes, as we-
added). In Golden State I. we held think it must, that the point of th~
that the reason Los Angeles could statute is to deter labor law viola—
not condition renewal of a btxicab tions"; wo concluded that "[n)o other
franchise upon settlement of n labor Purpose could credibly be ascribed.”
dispute wns that "Machinist} pre— Ibid.
emption . .. precludes stat. and
municipal regulation  “concerning
conduct that Coi gress intended to be
unregulated." 475 US. at 614, 89 L
Ed 2d 616, 106 S Ct 1395 lemphasis
added) (quoting Metropolitan Life
Ins. Co. v Massachusetts, 471 US, at
749, 85 L Ed 2d 728, 105 S Ct 2380). “Nothing in the NLRA, of.
We refused to permit the city’s exer— course, prevents private pure
cise of ita regulatory power of license era from boycotting labor law 'r
nonrenewal to restrict Golden Intora. But government occupies
State"s right to use lawful economic unique position of power in

.,n

Respondents quote the following

passage from Gould, arguing that it

stands for the proposition that tho

State ns proprietor ia subject to the-

same pre-emption limitations as the
Stole ns regulator
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society, and its conduct, regardless

of form, is rightly subject to spe—
cial restraints. Outside the area of

Commerce Clause jurisprudence, it

is far from unusual for federal law

to prohibit States from making

spending decisions in ways that

are permiaeible for private parties

.,..The NLRA, moreover, has

long been understood to protect a

range of conduct against state but

net private interference . ... The

Act treata state action differently

from private action not merely

because they frequently take dif—
ferent forms, but also because in

our system States simply are dif—
ferent from private parties and

have a different rolo to play.” Id.,
at 290. 89 L Ed 2d 223. 106 S Ct

1057.

The obove passage doce not bear
the weight that respondents would
have itsupport. The conduct at issue
in Gould was a state agency"s at—
tempt to compel conformity with the
NLRA. Because the statute at issue
in Gould addressed employer con—
duct unrelated to the employer®s
performance of contractual obliga—
tions to the State, and because the
State 3 reason for such conduct was
to deter NLRA violations, we con—
cluded: "Wiscons *simply is not
functioning as a private purchaser of
services.” . . . [and therefore,] for all
practical purposes, Wisconsin®s de—
barment scheme ia tantamount to
regulation.” Id., nt 289, 89 L Ed 2d
223, 106 S Ct 1057. We emphasized
that we were "not s»y[ing) that state
purchasing decisions may never be
influenced by labor considerations."”
|d.. at 291, 89 L Ed 2d 223, 106 S Ct
1057.

ft] The conceptual distinction be-
J***n regulator nnd purchaser ex-
**e* to a limited extent in the privote

sphere ns well. A private actor, for

example, can participate in n boycott

of a supplier on the basis of a labor

policy concern rather than a profit

motive. See 1id., nt 290, 89 L Ed 2d

223, 106 S Ct 1057. Tho private actor

under such circumstances would be

attempting to "regulate” the suppli—
ers and would not bo acting as a

typical proprietor. The fact that a

privnte actor may "regulate"™ does

not mean, of course, that the privote

actor may bo "pre-emptod” by the

NLRA; the Supremncy Clause does

not require pre-emption of private

conduct. Private actors therefore

may "“regulate" os they please, as

long as their conduct does not vio—
late the law. As the above passage in

Gould makes clear, however, States

have a qualitatively different role to

ploy from private parties. Id., at 290,

89 L Ed 2d 223, 106 S a 1057. When

the State acts os regulator, it per—
forms a role that is characteristi—
cally a governmental rather than a

private role, boycotts notwithstend-

ing. Moreovdr, as regulator of pri—
vate conduct, the State ismore pow—
erful than private parties. These dis—
tinctions are far lese significant
when the State acta ns a market
participant with no interest in set—
ting policy.

[5b] In Gould, we did not address
fully the implications of these dis—
tinctions. We leR open the question
whether a State may act without
offending the pre-emption principles
of the NLRA when itacts as a pro—
prietor and its acta therefore are not
"tantamount to regulation,” or pol—
icy-making. As explained more fully
below, we now answer this question
in the affirmative.

v

[Ib, 7, 5] Permitting the States to
577
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participate freely in tho marketplace
is not only consistent with NLRA
pre-emption principles generally but
olbo, in this case, promotes the legis—
lative goals that animated the pas—
sage of tho £88(e) and 8(0 exceptions
for the construction industry. In
1959, Congress amended tho NLRA
to add 88(0 and modify 88<e). Sec—
tion 8(0 explicitly permitr employers
in tho construction industry- but no
other employers- to enter into pre—
hire agreements. Prchire agree—
ments ore collective-bargaining
agreements providing for union rec—
ognition, compulsory union dues or
equivalents, and mandatory use of
union hiring halls, prior to the hir—
ing of any employees. 935 F2d, nt
356; Jim McNefT, Inc. v Todd. 461
US 260, 265-266, 75 L Ed 2d 830, 103
S a 1753 (19831. The 1959 amend —
ment adding a proviso to subsection
(0) permits n general contractor’s
prchire agreement to require an em —
ployer not to hire other contractors
performing work on that particular
project site unless they agree to be—
come bound by the terms of that
labor agreement. Sec Woelke &
Romero Framing, Inc. v NLRB, 456
US 645. 657, 72 L Ed 2d 398, 102 S
Ct 2071 (1982). Section 8(f) contains
a final proviso that permits employ—
ees, once hired, to utilize the NLRB
election process under &8r,cl and
9(e) of the Act. 29 USC &8159(c) and
(€ [29 uUsSCS 88159(c) and ()|, ir
they wish to reject the bargaining
representative or to cancel the union
security provisions of the prchire
agreement. See NLRB v Iron Work —
ers, 434 US 335, 345. 54 L Ed 2d
586, 98 SCt 651 (1978).

It is undisputed that the Agree—
ment between Kaiser and BCTC isn
valid labor contract under &88(e)
and (0. As noted above, thoso sec-
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tions explicitly authorize this type of
contract between a wunion and nn
employer like Kaiser, which is en—
gaged primarily in the construction
industry, covering employees en—
gaged in that industry.

O0f course, the exceptions provided
for the construction industry in
&88(e) and 8(0, like the prohibitions
from which they provide relief, are
net made specifically applicable to
the State. This is because tho State
isexcluded from the definition of the
term "employer"” under tho NLRA.
see 29 USC 8§152(2) [29 USCS
§152(2)], and because the State, in
any event, is acting not as an em —
ployer but ns a purchaser in this
case. Nevertheless, the general goals
behind passage of &88(e) and 8(0 are
still relevant to determining what
Congress intended with respect to
the State and its relationship to the
agreements authorized by these sec—
tions.

[9] It is evident from the face of
the statute thnt in enacting exemp —
tions authorizing certain kinds of
project labor agreements in the con—
struction industry, Congress in—
tended to accommodate conditions
specific to that industry. Such condi—
tions include, among others, tho
short-term nature of employment
which makes post-hire collective bar—
gaining difficult, the contractor3d
need for predictable costs and a
steady supply of skilled labor, and a
long-standing custom of prehire bar—
gaining in the industry. See S Rep
No. 187, 86th Cong, 1st Seso, 28, 56-
56 (1959); HR Rep No. 741. 86th
Cong, 1st Sess, 19-20 (1959).

[5c, 10*] There is no reason to
expect those defining features of the
construction industry to depend
upon tha public or private nature

BulLDING TRADES v ASSOCIATED BLDRS.

oe3) 122 6D
hired to organize performance of a
services. To the extent thnt a private clean-up job over which, under Mas —
purchaser may choose a contractor Sachusetts low. MW R A is the propri—
based upon that contractor 3 willing— €tor. There is no question but that
ness to enter into a prehire agree— MWRA waa attempting toensure an
ment. a public entity as purchaser efficient project that would be com—
should be permitted to do the same. Pleted as quickly and effectively as
Confronted with Buch o purchaser, possible at tho lowest coat. As peti—
thoee contractors who do not nor— tioners note, moreover, Brief for Pe—
mally enter such agreements are titioners 26, the challenged action in
faced with a choice. They mny alter this case was specifically tailored to
their usual mode of operation to oOne particular job, the Boston Har—
secure the business opportunity at bor clean-up project. There is there—
hand, or seek business from purchas— fore no basis on which to distinguish
ers whose perceived needs do not the incentives at work here from
inc ide a project labor ngreement. In thoee that operate elsewhere in the
the absence of any express or im— construction industry, incentives
plied indication by Congress that a that this Court has recognized os
State mny not manage itaown prop— legitimate. See Woelke & Romero
erty when it pursues its purely pro— Framing Co. v NLRB, 466 US. at
prietary interests, and where analo— 662, and n 14. 72 L Ed 2d 398, 102 S
gous private conduct would be per— Ct 2071.

mitted, this Court will not infer such R o
a restriction. See, e.g., Maryland v We hold today thnt Bid Specifica—

Louisiana, 461 CS, at 746, 68 L Ed tion 13.1 is not government regula—
2d 576, 101 S Ct 2114 ("Considera— tion and that it is therefore subject
tion under the Supremacy Clause to neither Garmon nor Machinists
starts with the basic assumption Pre-emption. Bid Specification 13.1
that Congress did not intend to dis— COnstitutes proprietary conduct on
place Btate law").* Indeed, there is tho part of the Commonwealth of
some force to petitioners~argument. !Massachusetts, which legally has en—
Brief for Petitioners 25, thnt denying forced a valid project labor agree—
an option to public owner-developers Ment. As Chief Judge Breyer aptly
that is available to private owner- nrced in his dissent in the Court of
developers itself places a restriction Appeals, "when the MWRA, acting
on Congress® intended free play of 1k the role of purchaser of construc—
economic forces identified in Machin— tion services, acts just like n private
ists. contractor would act, and conditions
its purchasing upon the very sort of
labor ngreement thnt Congress ex—
plicitly authorized and expected fre—
[1c) In the instant case, M WR A quently to find, it does not “regulate”
<otod on the advice of a manager the workings of the market forces

ir brigf, Sdld not rely on this section of the
sl A ol o ) I
K

R R
(i 13%'3 T ¢

the entity purchasing contracting

\Y

=-

fess the appication, It any. 0
core%lct o; Bid Speciﬁcaﬁonp 1 Y
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thnt Congress expected to find; it
exemplifies them."™ 935 F2d, nt 361.

Because we find thnt Rid Specifics-
tion 13.1 is not pre-empted by the
NLRA, it follows thnt n preliminnry
injunction against enforcement of

122 Edd

this bid specificntion was improper.

We therefore revorse tho judgment

of the Court of Appeals and remand

tho case for further proceedings con—
sistent with this opinion.

It is so ordered.

JOSE ANTONIO ORTEGA-RODRIGUEZ, Petitioner

v

UNITED STATES

507 US - .122 L Ed 2d 681, 113S a 1199
[No. 91-7749]

Argued December 7, 1992. Decided March 8, 1993.

Decision: Dismissal of appeal of accused whose postconviction flight and
recapture occurred before filing of appeal, held improper without suffi—
cient connection between fugitive status and appellate process.

SUMMARY

A 1982 decision by the United States Court of Appeals for the Eleventh
Circuit ruled to the effect that a criminal defendant who (led after convic—
tion, but before sentencing, waived the right to appeal from the conviction
unless the defendant could establish that the defendant"s absence was due
to matters completely beyond the defendant®s control. After being tried and
convicted in the United States District Court for the Southern District of
Florida for violations of federal drug laws, an accused failed to appear for
sentencing in 1989 and was sentenced in his absence to a prison term.
Although the accused"s two codefcndants appealed their convictions and
sentences, no appeal was filed on behalf of the accused. Following the arrest
of the accused il months after the original sentencing date, the accused was
indicted and found guilty of contempt of court and failure to appear, and
was sentenced by the District Court to a prison term to be served after
completion of the sentence for the drug offenses. (Meanwhile, the United
States Court of Appeals for the Eleventh Circuit affirmed the conviction of
one of the accused 3 codefendants, but reversed the second codefendant3
conviction on the basis of insufficient evidence.) With respect to the ac-
cused 3 drug offenses, the District Court denied the accused™s motion for a
Judgment of acquittal, but granted his motion for resentencing. The accused
“1ed an appeal after the resentencing, and argued that the same insuffi-
ciency-of-the-evidence rationale underlying the reversal of the second code—
fendant 3 conviction ought apply with respect to the accused3 drug convic-
Lon. The Court of Appeals, however, granted the government®s motion to
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§ 36.30.085 Public Contracts § 36.30.085

Sec. 36.30.085. Lease-purchase agreements, (@) To perform ita
duties and statutory functions, the department, the Board of Regents
of the University of Alaska, the legislative council, or the supreme
court may enter into lease-purchase agreements. The department, the
Board of Regents, the legislative council, or the supreme court may
enter into a lease-purchase agreement only if the department, the
Board of Regents, the legislative council, or the supreme court is the
lessee under the agreement.

() When evaluating proposals to acquire or improve real property
under a lease-purchase agreement, the department, the Boani ofRe —
gents, the legislative council, or the supreme court shall consider

(D in addition to lease costs, the life cycle costs, function, indoor
environment, public convenience, planning, design, appearance, and
location of the real property proposed for acquisition or improvement;
and

(@ whether acquisition or improvement of the real property by
lease-purchase agreement is likely to be the least costly means to
provide the space.

© A lease-purchase agreement

(D may not provide for a period of occupancy under the full term of
the lease-purchase agreement that is greater than 40 years;

(@ must provide that lease payments made by the department, the
Board of Regents, the legislative council, or the supreme court are
subject to annual appropriation.

(d) If the department, Board of Regents, legislative council, or su—
preme court intends to enter into or renew a lease-purchase agree—
ment for real property, the department, Board of Regents, legislative
council, or supreme court shall provide notice to the legislature. The
notice must include the

(D) anticipated total construction, acquisition, or other costs of the
project;

(2) anticipated annual amount of the rental obligation; and

(3 total lease payments for the full term of the lease-purchase
agreement.

(®) The department, the Board ofRegents, the legislative council, or
the supreme court may not enter into a lease-purchase agreement to
acquire or improve real property unless the agreement has been ap—
proved by the legislature by law.

@ The provisions of (d) and () of this section do not apply to a
lease-purchase agreement

(D related to the refinancing ofan outstanding balance owing on an
existing lease-purchase agreement; or

(@ by the University of Alaska ifthe lease-purchase agreement iB
secured by student fees or university receipts as defined in AS
14.40.491.



§ 36.30.095 Alaska Statutes Supplement § 36.30.130

% In this section, .
1) "full term ofthe lease-purchase agreement" includes all renewal
options that are defined within the lease-purchase agreement;

(2) "lease-purchase agreement” includes a lease-financing agree-
ment. (§ 7 ch 75 SLA 1994; am 8§ 2, 3 ch 36 SLA 1995)

Effect of amendments. — The 1995  Effective date*. — Section 13, ch. 75,
amendment, effective May 25, 1995, in-  SLA 1994 makes this section effective
serted "or improve" in subsections (b) and {)une 7, 1994, in accordance with AS
e) and "or |m5)rovement" in paragraphs 01 10070(c)
b)<l) and (bK2).

Sec. 36.30.095. Procurement of paper. Except as otherwise re-
quired under AS 36.15.050 or AS 36.30.322 — 36.30.338, when a state
agencg purchases paper, at least 25 percent of the quantity purchased
must be recycled paper unless the commissioner of the department in
which the agency is located makes a written finding that recycled
paper is not available for the purchase or that, after application of the
procurement preference under AS 36.30.339, the recycled paper ia
more expensive than the nonrecycled paper. If the agency is not lo-
cated in a department, the procurement officer for the agency shall
make the written finding. If the agency is located in the Office of the
gfxerlngogro)thegovernors all make the written finding. (88 1,2 ch 175

Effect of amendments. — The 1990 Flies to procurements that begzjn on or af-
amendment, effective July 1,1994, substi-  ter Sef ember 19, 1990. Section 10, ch.
tuted "25 percent" for "15 percent” in the 175, SLA 1990 provides that the amend-
first sentence. _ ments to this section that are effective

Editor's notes. — Section 9, ch. 175, July 1, 1994, apply to procurements that
SLA 1990 provides that this section ap-  begin on or after July 1, 1994,

Article 2. Competitive Sealed Bidding.

Section o . Section .
130. Public notice of invitation to bid 170. Contract award after bids

150. Bid acceptance and bid evaluation

Sec. 36.30.130. Public notice of invitation to hid. (a) [Effective
until August 22, 1998.] The procurement officer shall give adequate
public notice of the invitation to bid at least 21 days before the date for
the opening of bids. If a determination is made in writing that a
shorter notice period is necessary for a particular bid, the 21-day pe-
riod may be shortened. The determination shall be made by the chief
procurement officer for bids for supplies, services, or professional ser-
vices. The determination shall be made by the commissioner of trans-
portation and public facilities for bids for construction or acquisition of
property for the state equipment fleet. Notice shall be published in the
Alaska Administrative Journal. The time and manner of notice must

10
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<4) United States Public Health Service, the Indian Health Service,
or any affiliated group or agency if the %rlsoner s a Native American
and is entitled to medical care from those agencies or groups; and

(5) Palréant or guardian of the prisoner if the prisoner is under the
age ofr 18.

(b) The commissioner shall require ﬁrisoners who are without re-
sources under (a) ofthis section to pay the costs of medical, psychologi-
cal, and psychlat_rlc care provided to them by the department. At a
minimum, the prisoner shall be required to(ga¥ a portion of the costs

based upon the prisoner's ability to pay. (3 13 ch 70 sLA 1995)

Effective dates. — Section 13, ch. 70,
SLA 1995, which enacted this section,
took effect on September 3, 1995.

Sec. 33.30.030. Commissioner toadopt regulations. [Repealed, § 12
ch 88 SLA 1986.]

Sec. 3&3(M)3L. Contracts for confinement and care of pris-
oners. (@) The commissioner shall determine the availability of state
correctional facilities suitable for the detention and confinement of
persons held under authority of state law or under agreement entered
Into under (e) of this section. If the commissioner determines that
suitable state correctional facilities are not available, the commis-
sioner may enter into an agreement with a public or private agency to
provide necessary facilities. Correctional facilities provided through
agreement with a public agency for the detention and confinement of
persons held under authority of state law may be in this state or in
another state. Correctional facilities provided through agreement
with a private agency must be located in this state unless the commis-
sioner finds in writing that (L) there is no other reasonable alternative
for detention in the state; and (2) the agreement is necessary hecause
of health or security considerations involving a particular prisoner or
class of prisoners, or because an emergency of prisoner overcrowding
is imminent. The commissioner may not enter into an agreement wit
an a?ency unable to provide a de?ree of custody, care, and discipline
similar to that required by the laws of tl is state.

[Repealed, § 37 ch 2 FSSLA 1992]

c) Notwithstanding AS 36.30.300, an agreement with a private
agency to provide necessary facilities under £Ea) of this section must be
based on competitive bids.

(d) A person employed outside the facility while confined in a pri-
vately operated correctional facility established under (a) of this sec-
tion Is subject to the provisions of AS 33.30.131.

(e) The commissioner may enter into an agreement with the United
States, another state, a municipality of this state, or another state

39



agencY, to Provide a correctional facility for the custod%, are, ar
a person held under authority of the law of t atgurlsdw-

discipline 0

SLA

CroM reference*. — For interstate
compact) concerning the confinement of
inmates, see AS 33.36.

Effect of amendments. — The 1991
amendment, effective July 3, 1991, in sub-
section (el. deleted the former last two
sentences. ,

The 1992 amendment, effective July 1,

tion. &5 6 ch 88 SLA 1986: am § 4£ch 138 SLA 1986; am 8§
987, am § 14 ch 90 SLA 1991; am 88§ 5, 37 ch 2 FSSLA 1992)

care, and
5ch 14

1992, rewrote suboection (¢> and repealed
subsection (b).

Opinions of attorney general, — On
September 4, 1986, the commissioner of
corrections obtained authority to contract
for_ the placement of prisoners found
guilty but not mentally ill into prlvatelg
%erated treatment facilities. July 8, 198

p. Atty Gen.

NOTES TO DECISIONS

Annotator's notea. — The Department
of Corrections was created from the Divi-
sion of Corrections of the Department of
Health and Social Services b}{ E.0. No. 55
(1984). Earlier cases refer to the executive
administration then in effect.

Authority granted. — The legislature
has authoriied the commissioner of health
and welfare to designate an appropriate
facility for service of a sentence Dy an
Alaskan_prisoner whether or_not such fa-
cility ia in another state, territory, or pos-
session of the United States. Dwyer v.
State, 449 P.2d 282 (SAlaska 1969), decided
under farmer AS 33.30.060.

Alaska's legislature authorized the
commissioner of health and welfare to en-
ter into algreements, with the proper
United Staley authorities for the place-
ment of of Alaskan prisoners in federal
facilities. Dwyer v, State, 449 P.2d 282
g/é\lggkoa601969)y, decided under former AS

Collateral references. — Liability of
private operator of "halfway house™ or
group home housing convicted prisoners

Judicial precedent has supported
the validity of contractual arrange-
ments entered into under statutory provi-
sions similar to thoee found in fanner AS
33.30.060 and former AS 33.30.100.
[l)gv%ger v. State, 449 P.2d 282 (Alaska

Incarceration in foderal famlnY. -
Defendant's incarceration upon a sentence
for violation of Alaska's burglary statute
in a federal facility located in the State of
California is not unlawful, DWJ(:‘[ V.
State, 449P.2d 282 (SAIaska 1969), decided
under former AS 33.30.060.

The Congress of the United Slates has
authorized ‘the Attorney General of the
United States to contract with proper
state officials for the care of state pris-
oners in federal facilities. Dwyer v, State,
449 P.2d 282 5A|aska 1969), decided under
former AS 33.30.060.

before final release, for inAuer/ to third per-
son caused by inmate. 9 ALR5th 969, E 4,

Sec. 33.30.035. Notice to sex offenders of registration require-
ment The department shall provide written notice to a sex offender of
the registration requirements of AS 12.63.010, and shall obtain a
signed acknowledgement of receipt of notice from the sex offender
: (1|)_ at the time of the sex offender’s release from a state correctional
acility;

(2) )llmmediatelyl after taking supervision ofa sex offender under the
Interstate Corrections Compactor AS 33.36.110. (8 8 ch 41 SLA 1994)
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22 AAC 05300 Alaska Administrative Code 22 AAC 05300

the appropriate security level of a correctional facility. The security
level of a correctional facility will be maximum, medium, minimum,
or multi-level, based on the security features and staffing ratio of the
facility. (Eff. 11/3/84, Register 92; am 1/9/87, Register 101)

Authority: AS 33.30.011

AS 33.30.021

AS 44.28.030

Article 5. Programs
Section » Section o
300. Contract facilities 331. Furlough or restitution center place-
305. F:Repealed) , , ment mvolvmq employment
310. Furlough™ for prisoners outside  335. Violation of furlough conditions
Alaska 340. Academic education .

315. Fepeﬂed) 345, Vocational and work opportunities
316. uHou?h 350. Restitution centers
320. ngpea ed) 352. Restitution center consideration
321. Prerelease furlough 355. Return from a restitution center or
325. QereMed), contract misdemeanant housing
326. Short-duration furlough discipline

330. (Repealed)

22 AAC 05.300. CONTRACT FACILITIES, (a) The commis-
sioner will, in his or her discretion, contract for residential correc-
tional facilities and programs under AS 33.30.031 to supplement the
resources of the department for the care, custody, and rehabilitation of
prisoners meeting the eligibility criteria set out in this chapter.

(b) Community residential centers will, in the commissioner's dis-
cretion, be contracted for and used for the placement of prisoners on a
prerelease furlough in accordance with 22 AAC 05.321. _

(c) Contract misdemeanant housing will, in the commissioner's dis-
cretion, be contracted for and used for the confinement of prisoners
convicted of a misdemeanor.

(d) Restitution centers will, in the commissioner's discretion, be
contracted for and used for the placement of certain non-violent pris-
oners in accordance with 22 AAC 05.350. "

(e) Correctional facilities provided through a%reement with a public
agency will, in the commissioner's discretion, be in this state or an-
other state. Correctional facilities provided through agreement with a
private agency will be in this state, and will only be used to involve a
prisoner In a program established under AS 33.30.091 — 33.30.131 or
AS 33.30.151 — 33.30.181, or to confine a prisoner convicted of a
misdemeanaor.

(f) Contract facilities must provide a degree of custod?/, care, and
discipline for prisoners similar to that required by the laws of this
state, consistent with the security and custody status of the prisoners
who have been placed there under contract.
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(9) A prisoner incarcerated in a contract facility in the state is
subject to the provisions of 22 AAC 05.400 — 22 AAC 05.480 unless
informed in writing of other disciplinary provisions approved by the
commissioner as applicable to prisoners in contract facilities. (Eff,
1/9/87, Register 1015)

Authority: AS 33.30.011 AS 33.30.031
AS 33.30.021 AS 44.28.030

[FeTIe)
LoD

22 AAC 05.305. INSTITUTION FROM WHICH A PRISONER
IS FURLOUGHED. Repealed 1/9/87.

22 AAC 05.310. FURLOUGH FOR PRISONERS OUTSIDE
ALASKA. Alaska prisoners incarcerated outside Alaska under con-
tract with anotherjurisdiction may not participate in a furlough pro-
gram unless approved by the commissioner. Before being considered

y the commissioner, a prisoner requesting furlough must (1) first
meet the eligibility criteria for a furlough established by the contract
facility, (2) have served at least a third of the sentence and be within
three years or less of release, and (3() be recommended for furlough b
officials of the contract facility. (Eff. 9/10/77, Register 63; am 1/9/87,
Register 101)

Authority: A
A
A

1/5/287AAC 05.315. REHABILITATION FURLOUGHS. Repealed

22 AAC 0&316. FURLOUGH. A prisoner may be granted a
grerelease or short-duration furlough for a purpose listed in AS
3.30.101(a), after consideration of the factors in AS 33.30.1018b) and
after meeting the criteria setoutin 22 AAC 05.321 or 22 AAC 05.326,

as appropriate. (Eff. 1/9/87, Register 101)

Authority: AS 33.30.011 AS 33.30.111
AS 33.30.021 AS 33.30.121
AS 33.30.101 AS 44.38.030

22 AAC 05.320. WORK FURLOUGHS. Repealed 1/9/87.

22 AAC 05.321. PRERELEASE FURLOUGH, (a) A prerelease
furlough is an authorized leave ofabsence from a correctional facility
designed to facilitate the reintegration of a prisoner into society.

(b%J The regional director may grant an e|I§iIb|_e sentenced prisoner m.
Prerelease furlough in accordance with (c) of this section. Ifa request
or prerelease furlough is denied, the prisoner must be provided &
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value and weighting of indicators, and the process for conducting the
evaluation.  In October of 1992, the Oversight Committee adopted a
resolution confirming the methodology endorsed by all parties.

o The first step inlorganizing the comﬁarati\/e evaluation was to identify the
measures or indicators to be used. The object was to |dent|f?< indicators that
would reveal the most relevant information about the operational
performance of the facilities being compared.

» The second step was to identify the source of those measures. Where
would the data and information come from and how would it be collected.

» The third step was to define how the information would be validated or
verified to be truaand accurate.

» The fourth step was to define the value of each indicator or what the
measure was worth,

» The fifth step was to define how the actual comparison would be made.
The specific indicators to determine the nature of inmates in each facility were:

Age

Rac.) o
Custde Level or Classification
Medical Classification
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit
was ver}/ similar to the annual inspection process conducted by the TDOC
Office of Compliance. The purpose was to conduct an inspection of programs
and operations at the three facilities.

Security and Safety Index

The security and safety evaluation considered a wide variety of factors. Some
of the factors considered included:

Disciplinary Reports
The Use Of Force
Assaults

Deaths

Injuries

Escapes
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Executive Summary

This summary answers key questions about the Comparative Evaluation purpose,
process and results. The question and answer format and numbers follow the

jor sections of the report. This summary provides the reader with an overview
e evaluation process, results and conclusions.

What is the Comparative Evaluation?

In 1991, because of the State's interest in improving the quality of prison
operation and to leam, if possible, from the private sector, the State
decided to enact legislation a!lowm%@ private company to operate one of
its protot;gmcal medium-security facilities. The objective was to comPare
}?ubhc and private operation at basically the same type of physical plants.

his legislation required a comparison of the performance and cost of the
private operation to that of the State operation. This report is the
performance comparison.

Why was a comparative evaluation conducted*?

This evaluation was conducted and a report submitted in response to the
requirements of TCA 41-24-105, which directs the Select Oversight
Committee on Corrections to compare the quality of services provided by a
private contractor to the quality of services provided by the State at prisons
which are comparable in size, gopulaﬂon, and physical plant. This statute
also mandates that the Fiscal Review Committee conduct a comparison of
the costs of the State and private operations at the three prototypical
prisons.  The law requires that contract renewal be based on the results of
these two studies.

TCA 41-24-105 (d) The contract may be renewed only ifthe contractor is
providing at least the same quality of services as the state at a lower cost,
or ifthe contractor is providing services superior in quality to those provided
by the state at essentially the same cost.

How was the comparative evaluation conducted?

As a means ot satisfying the statutory requirement, the Select Oversight
Committee on Corrections hrought together leaders of the Department of
Correction and executives of Corrections Corporation of America for the
purPose of agreeing upon the method to be used for comparing the
erformance and quality of services provided by the three prisons.. _
epartment of Correction and CCA representatives met over five times with
the Oversight Committee director and consultant as all parties joined
together in developing a stratega\/ to fairly compare all three prisons given
the limited resources to undertake such a difficult task. A consensus was
reached on the methodology as all parties agreed upon the measures or
indicators to be used, the collection methods, the means of validation, the



value and weighting of indicators, and the process for conducting the
evaluation. In October of 1992, the Oversight Committee adopted a
resolution confirming the methodology endorsed by all parties.

+ The first step in.organizing the comﬁaratiye evaluation was to identify the
measures or indicators to be used. The object was to |dent|f?; indicators that
would reveal the most relevant information about the operational
performance of the facilities being compared.

» The second step was to identify the source of those measures. Where
would the data and information come from and how would it be collected.

» The third step was to define how the information would be validated or
verified to be truaand accurate.

» The fourth step was to define the value of each indicator or what the
measure was worth,

» The fifth step was to define how the actual comparison would be made.
The specific indicators to determine the nature of inmates in each facility were:

Age

Rao o
Custde Level or Classification
Medical Classification
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit
was verY similar to the annual inspection process conducted by the TDOC
Office of Compliance. The purpose was to conduct an inspection of programs
and operations at the three facilities.

Security and Safety Index

The security and safety evaluation considered a wide variety of factors. Some
of the factors considered included:

DisciBIinary Reports
The Use Of Force
Assaults

Deaths

Injuries

Escapes



Proaram and Activity Index

T(jr|1e program and activity index measured inmate assignments, and activity or
idleness.

Source

The source of the indicators and measures came from existing records,
reporting procedures, and inspection processes. The primary sources were:

1 TDOC and CCA records
2 TDOC and CCA weekly, monthly, quarterly, and annual reports.

3 The Performance Audit Inspection .
4 The Program and Activities Records and Jobs Audit

In addition to the records and reBorting processes and the audits, the SOCC
staff and consultant made site observations and conducted interviews with

staff and inmates.
Validation

The primary process of validating or verifying the data and information .
routinely reported by TDOC and CCA wa., the Performance Compliance Audit
and the Program and Activities and Jobs Audit,

Value or Weior,:

The value or numerical weight given to each indicator or measure previously
discussed was agreed-to by TDOC and CCA as follows:

Element Value
Nature of Inmates 0
Professional Standards 0
~Audit 60
Security and Safety Index 25
Program and Activity Index 15
Survey 0

The nature of inmates, and the professional standards, were control measures.
They were Igwen no scord. The performance audit consisted of nearly 200
elements. Each element was worth one point. The total performance audit
was worth sixty (60) Dercent of the aggregate comparison score.

The security and safety index is worth twenty five (25) percent of the total
comparison score. The program and activity index is worth fifteen (15) percent
of the total score



Comparison

Describing what is a "comparable, superior, or poorer-than” quality of
performance for correctional services is subjective. The risks associated with
1qlvmg a numerical score to the quality of correctional performance is high.
here are yerr few outcome measures that are either easily quantified or are
very meaningiul in judging quality of performance. There are many variahles
to consider when making a judgment about the quality of correctional services.
This approach was designed to be as objective, fair, and comprehensive as

was practical.

During the development of this design approach, it was clear the parties were
concerned ahout a process that concludes with a numerical score. They were
concerned about being given a score that may be misunderstood or
misinterpreted. Since this project did not attempt to have scientific rigor, it
would be misleading and imply a sense of false precision to rely on a
numerical score. On the other hand, it was essential to give some weight and
value to indicators and measures used. We have tried to avoid the limits of
heavy reliance on a numerical score. The audit, security and safety, and
program and activities measures were given a numerical score. They are
supported by interpretations and explanations.

In each area where deficiencies are noted or comments are mrde by the
SOCC staff or consultant, an opportunity was given to TDOC or CCA to
present facts or evidence to clarfy any misunderstandings and correct any
misrepresentations.

LIMITATIONS

The meth,odologY described above was sufficient to conduct the
comparative evaluation. However, there are limitations and factors that
were heyond the control of the State or the private contractor, and the
evaluation methodology, that could affect the quality of the data described
and the interpretation of that data.

It is important to point out those limitation factors, so they can be given
consideration when reviewing or interpreting the data and findings in this

comparative evaluation report,

«  -The first limiting factor was that each of the three institutions opened
at different times. Jhere was nearly a 1 1/2 year difference hetween
the opening of Northeast and Northwest Correctional Centers. The
methodology attempted to account for this startmg time discrepancy
by p|ck|n? points in time that were consistent for data collection and
evaluiuJfj. However, the fact remains that one institution had more
than a year's experience over the other two institutions.



There was an initial apparent lack of clarity regarding authority and
responsibility, as it related to “care, custody, and control” by the
private operator. This report was not an attempt to discuss or
describe contractual language or re5ﬁon3|b|l|t|es between the State
and the private operator. However, the complexities in operational
Bractlces with regard to disciplinary authority and responsibility

etween the State and the O|or|vate operator took several months to
resolve. This critical period of opening and operating a new prison
usually sets the tone for the operation, for a long time. This was not
a quantifiable observation, but was based on the experience of
opening prisons and jails and observm% the impact of an organized
transition and activation process, and the first year of operation of a
new prison.

The quality of data used in any evaluation is critical. The initial plan
for the methodology was to use the State’s Tennessee Offender
Management Information System, (TOMIS) as the primary data
source. The TOMIS system was being developed as the .
comparative evaluation data was being collected. This resulted in
an inability to obtain certain data, a change in data reporting
formats, and an agreement hy the State and the private contractor
to use certain data collection and verification efforts. It should he
noted that the State, particularly the Department of Correction’s
Planning and Research Division, did an excellent job in controlling,
managing, and reporting on the quality and quantity of data used
throughout this comparative evaluation.

The demands placed on the Office of Compliance, Tennessee
Department of Correction, were not fully anticipated. The workload
and tasks associated with contract monitoring, compliance
monitoring, liaison and communication responsibilities were
substantial. The TDOC Office of Compliance assumed these
additional responsibilities and did an excellent job in coordinating
and reporting compliance issues for the comparative evaluation

Process.

The corrections system must be flexible and meet the demands of a
constantly changing inmate population. A limiting factor in this
comparative evaluation was some of the demand for change on the
system. For example, during some of the evaluation period, the

orthwest Correctional Center was partly used as a reception center
because of system demands.

A primary focus of the programs and activities associated with the
correctional system was inmate jobs and work assignments. The
industry component at each of the three facilities that was
anticipated to supply substantial jobs, did not meet expectations.



» Comparative Evaluation Draft Report : January 1995
In spite of these limitations and factors that could affect the quantity and
quality of data, or the interpretation of the findings, it did not have a
significant affect on the comparative evaluation approach. In fact, the
State and the private contractor, particularly the wardens at the three
institutions, used administrative prerogatives, creativity, nnd good judgment
in mitigating many of the limitations.

4. What were the findings of the annual audits?

The following table represents the second annual inspection of each facility
by the special comparative evaluation inspection team.

Second Inspection NECC SCCC NWCC
Element Como. Non-C. Como. Non-C. ComD. Non-C.
Administration 877 123 979 21 97.6 24
SafetK & Conditions 95.6 44 81 119 945 5.5
Health Services 96.7 3.3 1000 00 978 2.2
Mental Health 96.3 3.7 100.0 0.0 1000 0.0
Treatment 95.9 41 9935 6 91 4.9
Security 99.5 5 995 5 984 1.6
AVERAGE (") 95.28 472 9748 252 97.23 217
*  Does not include Correctional Enterprises

Compare Two Insp. NECC SCCC NWCC
Element Como Non-C. Como. Non-C Como Non-C.
First Inspection: 90.6/ 935 8453 1547 90.08 992
Second Inspection 95.28 472 9748 252 97.23 277
Percent Improvement 5.08 15.32 7.94

For evaluation purposes, the second inspection score was counted in the
overall rated comparison. After each audit the ratings were reviewed with
the facilitg. It is interesting to note the substantial improvement for all three
facilities between the first and second inspections. SCCC made the
biggest improvement. Itis also interesting to note the very high levels of
compliance and the closeness of the scores. This is all the more
impressive since it was done independently by a bi-partisan team from
TDOC and CCA. Also, the scores are consistent with the ACA
accreditation ratings.



ACA Accreditation Ratings

Facility Date Score
NECC June 7-9,1993 98.78
- SCCC — s«. | .October 4-6,1993 99.29
NWCC June 6-8,1994 98.88

5. What were the findings of the Security and Safety review?

A wide range of security and safety factors were reviewed. The review
included reports on serious incidents for a fifteen-month period from July
1993 through September 1994, and a review of Disciplinary Classification
reports and Dispositions for different periods in 1993 and 1994,

It is very difficult to say that one facility is more or less secure or safe than
another facility. There are many variables that constitute safe and secure.
Nearly everyone has an opinion. Our opinions were based on _
observations, data, and our best professional judgment. We started with
some assumptions and we referred to data from TDOC and CCA reports for
most of our comments

Our first assump on was that ihere "vas full compliance with security and
safety practices, and that our observations and comments would describe
deficiencies in security, or safety compliance, or practices. Our second
assumption was that we wouid refer to serious incident and disciplinary
reports, because they have been accepted by the parties, and are the
parties’ reports.

Statement of Qualifications

Before we discuss specific security and safety issues it is important to
remind the reader of the need to qualify and condition the interpretation,
use, and referencing of a single number or set of numbers, or narrow
specific statements in this report. We recognize the wide and varied
interests in the results of this evaluation. We have attempted to present
information in text and tables that are clear and concise in form and style.

However, we are very conscious that information can be taken out of
context and appear to be much more than it is. Or worse, what it is not.
The reporting of events described as “serious incidents" in @ prison report
can have unintended consequences. We urge the reader to read the full
report before reaching conclusions or quoting things out of context.

One measure of security and safety is the number and type of assaults that
occur in a facility. During the fifteen-month period, NWCC had significantly
more assaults than either NECC or SCCC. NWCC reported 165 assaults.

Vil



NECC reported 69 and SCCC reported 80. 62 of NWCC's assaults
resulted In minor injuries to staff. Assaults reported for the three facilities
include serious and minor assaults involving staff, inmates and visitors.

Disturbances, or the loss or threat of a loss of control is a measure of the
security and safety of a facility. NWCC reported 7 temporary losses of
control and NECC and SCCC each reported 2. A review of the 7 incidents
at Northwest reflect the differences in reporth as the incidents were very
minor, for example; a disruptive student in a classroom, a disruptive inmate
in line to receive clothes, an inmate refusing to enter his cell and being

escorted.

Escapes are an obvious measure of security for a prison. During the
fiteen-month period, NECC had two, NWCC had one, and SCCC had no
escapes from secure supervision. SCCC had 2 attempted escapes from

SEcure supervision.

The number of injuries to staff and prisoners is a measure of the security
and safety of a facility. During the fifteen-month period, SCCC reported
significantly more injuries to prisoners and staff than either NECC or
NWCC, with 214 injuries reported at SCCC, 21 and 51 at NECC and

NWCC respectively.

The use of force is also reviewed when looking at the security and safet%/ of
a prison. The facilities have significantly different reported incidents of the
use of force. SCCC had 30 reported incidents, NECC 4 and NWCC 6.

Both the injury and use of force data is as reported on TOMIS and does not
necessarily reflect a higher incidence oflmjurr or use of force at SCCC or
NWCC. Rather, the data may be indicative of the focus of the facilities in
reporting and the discretionary nature of the reporting requirements.

The use of a disciplinary system, and the writing of charges and disposition
of those charges is a measure of the security and safety of a prison. There
was not much difference in the issuing of disciplinary tickets among
facilities. SCCC appears to write more milnr infractions and NWCC
appears to write more serious infractions.

The disposition of disciplinary charges is also a very good measure of the
security and safety of a prison. Itis an indication of how the facmg .
manages its problems, and can be an indicator of facility safety. During the
fiteen-month period, NEEC reported 500 dispositions to verbal reprimand,
while NWCC and SCCC reported seven and 13, respectively.

Each of the institutions met the security and safety requirements s two
annual inspections and an ACA audit. Their respective scores were
exceptionally high, in fact, almost identical. There were differences in
certain indicators. However, in reviewing the entire period, in our

viii



judgment, there was very little difference in the performance of security and
safety among the three facilities.

6.  What were thr*findings of the Program and Activities Review?

The following table summarizes the first and second years of operation at
.thte)z three facilities regarding the percent of inmates inactive or idle due to
job waiting.

This category depicts inmates who are eligible for a work or program
assignment but remain idle and unassigned. -
Job Waiting Percent

Compare First and Second Years 7ccc NWCC
First Year 11 19 21
Second Year 4 11 12

The tables reflect the high rate of inmates in the “job waiting" category
during the first year of operation. This is a critical time when inmates
should be assigned to programs and work because the facility is setting its
operational tone.

The tables also reflect the substantial improvement at each facility in
reducing the amount of job waiting in the second year of operation.

The Brimary reason the job-waiting numbers and percents were so high
was because the facilities had no industry program. The facilities were
constructed but the program was not operational. SCCC and NWCC have
had no real industry program during the evaluation period. NECC had a
small industry program during the second year of operation.

The State recognized the prisoner ‘job waiting" and industry problem. In 1994 the
SOCC initiated efforts that led to legislation creating a new prison industry board
and a renewed focus to develop work opportunities and prisoner jobs.

1. What conclusions were reached from the comnarative evaluation?

There were elements within each area that was reviewed where one facility
received a higher rating than another facility. However, there were also
elements within each area where one facility received a lower rating. In
total, the facilities all rated very high and are nearly identical in their overall
performance. The closest objective numerical rating to support this
conclusion was the second annual inspection reports and the ACA audit.

We do not helieve there was a significant security and safety performance
difference among the three facilities during the rated evaluation period.



We do believe there was a significant “job-waiting" difference among the
three facilities during the evaluation period. However, as TDOC and CCA
agreed durmg the development of the methodology, adjustments could be
made to the Program and Activity Index rating based on the jobs audit and
verification of program and activity assignments. It is difficult to penalize
SCCC and NWCC for not assigning inmates to an industry pro?ram that
was not provided. On the other hand, the State was responsible for
providing the industry program at all three facilities.

It was our judgment to rate all three facilities the same for the program and
activity index.

Overall Rating
The overall Comparative Evaluation rating S deﬁicted in the following table. It

includes the second Annual Audit, worth 60 %, the Security and Safety Index,
worth 25 %, and the Program and Activity and Jobs Index, worth 15 %.

Evaluation Rating NECC $CCC NWCC
Audit (60% 57.17 58.49 58.34
Security and Safety Index (25 %) 25.00 25.00 25.00
Program and Activity Index (15 %) 15.00 15.00 15.00
97.17 98.49 98.34

In reviewing the ratings we considered the range of difference of u!) to 3 % among
the three facilities, as essentially comparable. Therefore, our conclusion was that
all three facilities were operated at essentially the same level of performance.

H  What recommendations are being made?

The following recommendations were developed from information learned
and opinions formed during the evaluation process. They are intended to
guide State policy makers as they look for ways to improve the correctional
system. They are intended to guide State policy makers in their decision
making process, if the State decides to continue this contract or contracts
for correctional senfices in the future. We recommend the following:

+ Establish an independent contract monitoring and operational
compliance capability for corrections contracts where a .
comparative evaluation will be conducted. The potential conflict
and the complexities require a separate contract monitor.

+ Review State restrictions and TDOC policy to provide maximum
flexibility to allow corrections operational contractors to use their
business and marketplace creativity; obviously, with appropriate
legal safeguards.



Allow the ﬁri\(ate contractor the authority and opportunity to
privatize the industry program at SCCC. This could take several
different forms. This should not preclude a contract with the
TRAIL Board.

Review the ‘start-up’ needs and provide TDOC with adequate
resources to service the operational demands of a new private
prison contract. The need for transitioning into the new facility
and the prison activation process require commitment of time and
resources.

Review the needs and establish clearer lines of authority,
accountability, and communication, between the State and a
private contractor. Set policy and establish more formal and
documented procedure.
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Preface

Established in 1988 for the purpose of
conducting policy-relevant research on correctional
privatization, the Private Corrections Project at the
University of Florida isnow intemationally recognized
as the most authoritative source of information about
this 1nnovative means of providing correctional
services. The core research goals of the Project require
timely and accurate information about contract awards.
Originally an informal by-product of meeting this
requirement, today the semi-annual publication of the
Private Adult Correctional Facility Census attracts
more interest from the academic, corporate, firacial,
and political communities than does any other single
Project-hased inrtiative.

Those who are or who have heen associated
with the Private Corrections Project are gratified by so
much interest being focused on the Census by so large
and diverse a group of readers. At the same time,
however, the fact that so many readers rely on the
Census ac the authoritative source of information
about conectional privatization gives ris to a pressing
need to guarantee that die information presented in
the Census s both comprehensive and valid. It also
establishes a responsibility to assure that readers fully
understand both what the Census contains and what,
in effect, itconsciously ignores. Thus, in addition to
reviewing the key findings of the 7th Edition of the
Census and describing some significant expansions in
the coverage thisand future edidons of the Census vill
provide, ITwill use this preface as an opportunity to
review some definidonal and methodological features
of the Census that readers should carefully take into
account.

The Census Format & Methodology

First, the Census contains information only
about the privatization of secure adult correctional
faciliies. This intentionally narrow focus sometimes
has caused previous editions of the Census to be
misinterpreted by readers for whom “secure adult
correctional fecilities™is an unfamiliar concept. As
used here the concept refers to detention and
correctional fecilitieswithin which adult prisoners are,
with the exception of some relatively isolated work

assignments they may have outside the security
perimeter of fecilities, confined on a twenty-four hour a
day hesis. Such prisoners may or may not have been
convicted on criminal charges. For example, pre-trial
detainees housed in local jails prior to their trials and
prisoners housed in fecilities being operated under
contract with the Immigration and Naturalization
Service and the U.S. Marshals Service have not been
conviaed.

Perhaps more importantly, this focus ignores
both secure fecilities for juvenile offenders and non-
secure fecilities for adults (e.g., communicy corrections
centers, halfway houses, work-release centers, and
restitution centers) that are operated by private fims.
Contracting with the private sector for the
management of non-secure correctional fecilities was
common long before the privatization of secure adult
fecilities began in the early 1980s.  Census rexults,
however, have never and do not now indicate the
fraction of pre-trial detainees, adjudicated delinquents,
and sentenced offenders who are housed in non-
secure fecilities for which private firms are responsible.

Second, the methodology and reporting
format adopted for the Census must be fully
appreciated. Regarding the methodological isse, data
are collected on an international basis toward the end
of December and June of each year. This isgenerally
accomplished by my personally contacting one or
more top executives of each private corrections
management fim, questioning them about recent
corporate developments, reviewing data regarding
each secure fecility their firm operates, and obtaining
information from them about developments in other
fims they believe would be of relevance to the Census.
When 1have any reservations abouc the completeness
or accuracy of the information those senior executives
have provided, I can and do contact fecility-lewel
administrators and/or government officials in an effort
to assure that what is published in the Census is\alid.
Sometimes it is also possible to cross-validate the
information provided by comparing mtwith various
other sources (e.g., corporate press releases, media
repons, analyses | receive from brokerage fim
analysis, and documents agrowing number of firms are
obliged to file with the Securities and Exchange
Commission).



Regarding the reporting of data, those who
review the census data with special care--a group that
always includes but is certainly not limited to financial
analvsts-sometimes report what they perceive to be
inconsistencies. Looked at in some ways, these readers
are absolutely correct, but the core problem is that
they are assuming a bit more by way of exhaustive data
analysis than the census IS designed to provide.
Specifically, each edition of the census depicts where
the private corrections management firms are
regarding secure adult correctional facility contracts at
a particular point in time and how that point in time
differs from where they were at an earlier point in time.
What the census d0eS not expressly address, however,
is a narrow range of adjustments that can cake and
have taken place within the private corrections
industry.

This potential problem is well-illustrated by
the fate of Pricor, Inc., a firm that is no longer a
component of the industry. At one time the census
reported that Pricor would assume management
responsibility for six 500-bed minimum security
facilities in Texas once their construction was
completed. Later it became clear that only one of the
six would receive prisoners. The census Was revised
accordingly. Still later the State of Texas purchased all
six facilities and made a policy decision that all six
would be publicly rather than privately managed. The
census WAs again revised accordingly, but e census
did not overtly direct attention toward the diminishing
fortunes of Pricor—although a careful comparison of
Pricor's position in the private corrections industry
across several editions of the census certainly did
document its demise.

The same problem has materialized in a less
extreme form in other editions of the census. Indeed,
a careful comparison of the results reported here with
those of the 6th Edition, for example, will reveal that
Capital Correctional Resources no longer operates the
parish-level facility it previously operated in Louisiana
and chat the GRW Corporation has hoth gained and
lost one facility in Texas.

This ebb and flow of activity can be monitored
by readers of the census. The monitoring, however,
requires a careful consideration of more than a single
edition of the cetesus.

Changes in the Content of the Census

Turning now to adjustments in the scope of
the coverage provided by the census, readers will find
four changes.

First, many readers have asked that more
historical data be provided. The inclusion of what
appears here as Figure 1 reflects an effort to respond
to that request. Based on a combination of statistical
information drawn from prior editions of the census
and comparable information published in the 1993
annuat report 0f the Corrections Corporation of
America, Figure 1graphically depicts historical growth
in the private corrections industry as measured by the
total number of secure beds for which private firms
were responsible.

Second, readers have encouraged more
emphasis on adjustments that have been made or are
about to be made in the raced capacity of existing
facilities. This has been done by printing information
on all new contract awards in bold-faced type and by
printing information on existing facilities whose size
changed by ten percent or more since the last census
in italics.

Third, several of the private management
firms—Cornell Cox, Inc., the Corrections Corporation
of America, Corrections Partners, Inc., Esmor
Correctional Services, Inc., the GRW Corporation, and
the Wackenhut Corrections Corporation—provide
management services for types of correctional facilities
that fall beyond the scope of the census. This has
resulted in some misinterpretations of census results
by, for example, government agencies and more than a
few representatives of the financial industry. An effort
to clarify the broader roles being played by these firms
Is provided by the narrative that appears in AppendLx
B.

Finally, a particularly troublesome problem for
chose working within as well as chose observing
developments in correctional privatization is linked to
quesuons regarding the jurisdictions within which full-
scale privatization of secure adult facilities is permitted
by law. Framing complete and authoritative answers
for such questions is exceedingly difficult. To be sure,
sometimes the state of existing law can be determined
in quite a matter-of-fact manner. In Florida, for
instance, one statute expressly authorizes contracting



by the management of countv-level fecilities, one
statute expressly authorizes contracting by the Florida
Department of Corrections, and yet another statute
expressly authorizes state-level contracting by the
Florida Correctional Privatization Commission. Al
three statutes have been exercised. None of the three
has ever been successfully chal lenged on constitutional
or legal grounds.

Suffice it to say that life isnot always so simple
as itisin Florida. There are isolated jurisdictions that
expressly prohibit contracting. There are jurisdictions
that expressly authorize contracting by one level of
government (e.g., the relevant state agency) but that
do not expressly authorize contracting by other
governmental entities (e.g., counties). There are
Juridictions where positive or negative assessments of
existing legal authoricy are provided by attorney
general opinions rather than by statutes. There are
jJurisdictions whose statutes are silent with regard to
local- and/or state-level contracting. There are many
Jurisdictions that impose one or more limitations on
contracting authority (e.g., limiting contract awards to
prisoners with a particular security classification).

Even though a thorough understanding of this
isste isof aritical importance both to those who would
like to make or receive contract awards, there isno
authoritative source of up-to-date information on
where the private management ofone or more types of
secure correctional fecilities is lavful. Thus, the Private
Corrections Project has initiated an on-going research
initiative aimed at providing the necessary information.
Much of the research was conducted by Mr. Kevin
Mayeux, agraduate research assistantwith the Project
who s also a student at the College of Law of the
University of Florida. Importantly, the findings
summarized in Appendix C of the Census are
preliminary. Comments from readers of the Census
would be both welcomed and greatly appreciated.

Key Census Survey Findings

The first half of 1993 witnessed
unprecedented changes within as well as rapid growth
of the private corrections industry. No period in the
brief history of correctional privatization comes even
remotely close to matching what has transpired since
the eth Edition was published inJanary”.

Regarding changes within the industry, at lesst
five events are especial ly noteworthy. Several of them
are likely to have multiple implications for the future of
the correctional privatization industry.

* In February Esmor Correctional Services, Inc.
became a publicly-held company and began
trading on the NASDAQ exchange under the
symbol ESMR.  The warm reception accorded
Esmor's initial public offering (IPO) rather
clearly demonstrates a perception on the part of
individual and institutional investors that
correctional privatization is becoming an
increasingly attractive meatts ofprovidingfor the
delivery of correctional services. The same
perception clearly contributed to major upward
movement in market evaluations ofthe common
stock of the Corrections Corporation of America
(CCA). (Prior to the Esmor IPO, CCA which
trades on the NASDAQ under the symbol CCAX,
was the only publicly-traded private corrections
managementfirm.)

e In March The Cornell Cox Group was
transformed into Cornell Cox. Inc. and
announced its acquisition of Eclectic
Communications, Inc. (ECI). ECI. the oldest
company in the private corrections industry, is
now operating as a wholly-oumed subsidiary of
Cornell Cox, Inc.

» In May the Wackenhut Corrections Corporation
(WCC), a wholly-owned subsidiary of The
Wackenhut Corporation, filed an S-1 Registration
Statement with the Securities and Exchange
Commission. The S-Ifiling is a prerequisite to the
issuance of an IPO by WCC. Presupposing the
success of the IPO, WCC, which should begin
trading soon on the NASDAQ under the symbol
WCOC will become the thirdpublicly-heldprivate
corrections managementfirm.

e Ir.June the Corrections Corporation of America
announced theformation ofwhat it described as
‘an international strategic alliance" with
Sodexho, 5.A, a multi-national Frenchfirm that,
among its many other business involvements,
provides a broad array of contract services in
five French prisons. The formation of this
relationship between CCA and Sodexho is but one
of multiple indicators of the growing interest in
and attractiveness of correctional privatization
on the international scene.



e Also in June there were additional signs of a
strengthening of the corporate ties between
Correction Management Affiliates, Inc. (CMA)
and Correctional Services Group, Inc. It
continues to seem likely that the two companies
will merge to form Correctional Partners, Inc.
(CPI). In anticipation of that corporate
development, this edition ofthe Census identifies
facilities previously shown as being operated by
QAA as being operated by CPI.

Regarding contract and contract-related
developments that have taken place since the 6th
Edition of the Census was published inJanuary, the
changes have been significant and the growth has
exceeded what many perceived to be the aggressive
projections I made in the preface to the eth Edition.
Key illustrations of those developments would certainly
include the following itens.

e Between 12/31/93 cmd 6/30/94 the number of
secure privatefacilities rose by 15.07% to 84 arid
the rated capacity of all secure privatefacilities
rose by 33-64% to 43,508.

» Between 12/31/93 and 6/30/94 the rated capacity
of secure private facilities already in operation
rose by 6.87% to 26,445 and the actual prisoner
population in thosefacilities rose by 10.77% to
24.677.

e Between 12/31/93 and 6/30/94 the capacity
utilizationfor secure privatefacilities already in
operation rose by 3-64%to 93-31%-

» Between 12/31/93 and 6/30/94 planned
expansions, which includes both the construction
of new facilities and the expansion of existing
facilities, moved upward more sharply than in
any previous report. The number ofnewfacilities
projected to receive prisoners within the coming
12-18 months rose by 61.54%to 21. Industry-wide
capacity increases attributable to both new
construction and expansions of existingfacilities
leapedforward by 118.45%to 17,063 beds.

e Thesize and number of new contract awards in
somejurisdictions are especially noteworthy, in
particular, since 12/31/93 Texas has awarded
contractsfor 5 new statefacilities that will have
an aggregate rated capacity of 5,500 prisoners
(contracts for three 1,000-bed facilities were
awarded to the Wackenhut Corrections
Corporation, a 1.500-bed contract was awarded
to Management and Training Corporation, and

a 1,000-bed contract was awarded to Concept,
Inc.).

* At least two jurisdictions that previously had
awarded no contracts for the design,
construction, and management of secure
facilities began doing so rather aggressively.
Since 12/31/94 Puerto Rico has awarded a 1,500-
bed and a 1,000-bed contract to the Corrections
Corporation of America. During the same time
period, corporate sources report two 400-bed
contract awards in Virginia to Corrections
Partners, Inc.

» Florida, whichfor manyyears chose not to act on
the expressed statutory authority to contract
granted to it by the Florida Legislature in the mid-
1980s. awarded contractsfor two 750-bed state
facilities. (One contract was awarded to the
Corrections Corporation of America and one
contract was awarded to the Wackenhut
Corrections Corporation.) Significantly, both
Florida contract awards were made by the
Florida Correctional Privatization Commission,
which was created by the Florida Legislature in
1993, rather than by the Florida Department of
Corrections. It is altogether possible that this
statutory means of brushing agency resistance to
contracting aside will provide a model for
legislation in otherjurisdictions whose legislative
bodies are confronting comparable public
agency opposition.

Implications for the Future of Correctional
Privatization

Sixmonths ago Ipredicted that “the number
of privatelymanaged fecilitieswill increase to between
85-90 by the end of the year®”and chat "the rated
capacirv of facilities under contract will increase to
between 42,50045,000." Several representatives of the
firarcial community and more than a few of the private
corrections management firms swiftly advanced the
opinion that my forecast was too aggressive. |, of
course, am so polite and diplomatic that Iwill refrain
from putting too much emphasis on the fact that six
months into the calendar year covered by my forecast
already finds us with 84 privately managed fecilities
with a rated capacity of 43,508.

The more interesting questions shift the focus
of attention from what already has happened to what



the balance of the year and beyond are likely to bring.
Looked at on quite a general lewl, the only possible
conclusion would appear to be that the altemative
created by correctional privatization has moved vell
beyond the “Interesting experiment™ status ithad in
the mid-1980s to the proven option position itnow
enjoys. As land others have documented in various
published studies, the evidence unequivocally
demonstrates chat- presupposing it exercises
reasonable judgment 1in the preparation of
procurement documents, contract preparation, and
contract monitoring- government can realistically
anticipate operating cost savings in the range of 1020
percent by contracting with the added benefit of an
improvement in the caliber of services it receives.

This general conclusion isessily illustrated by
a recent set of contract awards. InDecember of 1993,
the Florida Correctional Privatization Commission
issued a request for proposals providing for the private
design, financing, construction, and management of
two 750-bed medium security state prisons. The
controlling statute mandated a cost savings of at least 7
percent .low a benchmark price established hv the
Florida Auditor General. The benchmark price was
determined by full-scale audit of costs for the
construction and operation of substantially similar
facilities constructed and operated by the Florida
Department of Corrections.

Each private fim was allowed to submit
proposals for one or both of the two fecilities. Eight
fims submitted a total of twelve proposals. Al twelve
proposals yielded cost savings of at lesst the required 7
percent. The contract awards to the Corrections
Corporation of America and the Wackenhut
Corrections Corporation will yield cost savings to
Floridamodestly above 10 percent. Further, language
in both contracts ssuch that cost savings equal to or
greater than those realized during the inrtial year of
contract performance will persist for the three-vear
term of the base contracts. Further 4ill, the contracts
require prompt award ofaccreditation by the Anerican
Correctional Association, hasic services that are at lesst
the equivalent of those provided by the Florida
Department of Corrections, and programs in the areas
of education, vocational training, and substance abuse
education/treatment that are more elaborate than

those presendy provided by the Florida Department of
Corrections.

Examples like that provided by Florida’s
recent experience has spawned a growing interest in
correctional privatization both within and beyond the
boundaries of the United States. Sall, twould be
unrealistic to expect that the torrid pace of new
contract awards witnessed during the past six months
will persist inan uninterrupted fashion incefinitely.

My best judgment is that the immediate future
will bring more modest numbers of new contract
awards coupled with sizable increases in the number of
private fecilities that are in operation. Those iIncreases
are essentially guaranteed by the number of new
fecilities that are presently under construcuon.

Importantly, this does not mean that the
inmediate future will yield no opportunities for
significant growth. During the balance of 1994, for
example, there are good reasons to anticipate
significant contract awards in. on the intemational
scene, Australiaand Great Britain and insuch .Arerican
Jurisdictions as Arizona, Califomia, Colorado. Florida.
Louisiana, Mississippi, Utah, and Virginia. Thus, were |
asked to provide amore precise year-end forecast, 1
would have to estimate that the end of 1994 will reveal
90-95 private fecilities with a rated prisoner capacity of
48,000-50,000 prisoners. Even if this upward
adjustment of my December 31, 1993 projections
proves to be too optimistic, there already i no
Question whatsoever about 1994 bringing a record
increase in all statistical categories monitored by the
Private Adult Correctional Facility Census.

CharlesW. Thomas, Ph.D.

Dirtector, Private Corrections Project
Center for Studies inCriminology & Law
University of Florida

(904) 392-1025; (904) 392-3974 (FAX)
June 30,1994



Private Adult Facility Census Summary forJune JO, 1994

Rated Capacity v Facilities Rated Capacity of ~ Prisoner  « Occupancy New Facilities o Expansion

Management Finn of All Facilities ~ Under Facilities Now  Populations  for Facilities  to Open within Anticipated Within
Under Contract*  Contract In Operation ~ on 6/30/94  in Operation ~ 12-18 months ~ 12-18 Months
Alternative Programs, Inc. 240 1 240 240 100.00% 0 0
The Hobby Ross Group 812 1 872 868 99.54% 0 0
Capital Correctional Resources 836 1 836 796 95.22% 0 0
Concept, Inc. 4,426 8 1,926 1,876 97.40% 3 2,500
Cornell Cox, Inc. 794 3 194 752 94.71% 0 0
Corrections Corporation of America 13,056 23 8,593 8,251 96.02% 4 4,463
Corrections Partners, Inc. 1,672 4 584 562 96.23% 2 1,088
Corrections Services, Inc. 32 1 32 29 90.63% 0 0
Dove Development Corporation 762 2 162 633 83.07% 0 0
Eden Detention Center 699 1 499 565 113.23% 0 200
Esmor Correctional Services, Inc. 1,170 4 870 845 97.13% 1 300
Group 4 - ICS 300 1 300 300 100.00% 0 0
The GRW Corporation 244 2 244 244 100.00% 0 0
Management & Training Corporation 2,400 3 450 425 94.44% 2 1,950
Mid-Tex Detention, Inc. 1,236 3 136 144 101.09% 1 500
North American Corrections 633 1 489 489 100.00% 0 14
U.S. Corrections Corporation 2,918 6 1,650 1,465 88.79% 2 1,268
The Villa at Greeley, Inc. 400 1 0 0 N/A 1 400
Wackenhut Corrections Corporation 10,818 18 6,568 5,593 85.16% 5 4,250
TOTAIS 43,508 84 26,445 24,677 9331% 21 17,063
% Changes Since 12/31/93 33.64% 15.07% 6.87% 10.77% 3.64% 61.54% 118.48%

«Capacity Figures Include Neio Fecilities and Expansions ofExisting Fecilities.



Private Adult Correctional Facility Census,

Management
Company

Facility Location
Facility Name

Primacy Source

Alternative
Programs, Inc.

Bakersfield, CA

Mesa Verde
Community
Correction Facility

&State of California

hobby Ross Group

Newton Co., TX

Newton County

Detention Facility

Capital Correctional

Resources, Inc.

Groesbeck, IX

Limestone County

Detention Facility

: *State ofTexas *Stale of Texas
of Prisoners
Secondary Source N/A N/A N/A
of Prisoners
Rated Capacity 240 872 836
Present Population 240 868 796
Occupancy Percentage 100.00% 99.54% 95.22%
SeCU”ty LeVEl m|n|mum minimum/medium minimum/medium
Ownership of Facility private public public
First Received Prisoners May-89 Jun-93 Apr-93
ACA Accreditation? no no no
FaC”lty COHSUUC'[IOH new COﬂSthCtIOﬂ takeover new conslniclion
Facility Expansion Planned? nn no no
4 NOteS ‘Pamle D|V|S|0n *TDJC Institutional *TDCJ Institutional
Division Division
See Appendix A, See Appendix A,
Notes 1 & 2 Notes 16 3
KKuiltlius mil ic/unlal In ltw 13/MP. i Camus (ipu'urill M 1 TI'licililies whose size him djun.ual sitiiifiainlly since the 12/31P i Census

Concept, Inc.

Tuscaloosa, AL

Tuscaloosa Metro
Detention Facility

Tuscaloosa County

City of Tuscaloosa
City of Not titport

176
176
100.00%
minimum
public
Dec-92
no
new construction
no

See Appendix A,

Note *

hi Holies

United States Facilities

Concept, Inc.

Eloy, AZ

FBOP/INS
Detention Center

FederallBureau
of Prisons

Immigration and Natur-
alization Service

1,000

NA

N/A
medium
public
Jul-94

will be sought
new construction

no



Private Adult Correctional facility Census,

Management
Company

Facility Location
Facility Name

Primary Source
of Prisoners

Secondary Source
of Prisoners

Rated Capacity
Present Population
Occupancy Percentage
Security Level
Ownership of Facility
First Received Prisoners
ACA Accreditation?
Facility Construction
Facility Uxpausion Planned?

oNotes

I'miliiw* nut u'lmiml in the 131IMM tVmm

Concept, Inc.

Bridgeport, TX

Bridgeport Pre-
Parole Transfer
Facility

&Steof Texas

N/A

200
200
100.00%
minimum
private
Nov-87
no
renovation
no

#10C) hoard of
Pardons « Paroles

Concept, Inc.

Brownfield, TX

Hrownfleld
intermediate
Sanction Facility

Stae of Texas

N/A

200
200
100.00%
minimum/medium
public
Jul-92
no
new construction
no

#7T0C] Hoard of
Pardons & Paroles

Concept, Inc.

Mineral Wells, TX

Mineral Wells
Hie-Parole

Transfer Facility

Qale ofTexas

N/A

1,100
1,050
95.45%
minimum
private
p m
no
renovation

no

'TDCJ Hoard of
Hanlons & Paroles
See Appendix A,
Note 5

United Stales facilities

Concept, Inc.

Overton, TX
THA

State of Texas

‘ila

500
N/A
N/A
minimum
public
Feb-95
will be sought
new construction
no

#1DC Institutional

Division

Concept, Inc.

Sweetwater, TX

Sweetwater Pre-
Parole Transfer
Facility

&St of Texas

NA

250
250
100.00%
minimum
public
Mar-92
no
take-over
no

#10C) Hoard of
Pardons & Paroles

See Appendix A,

Note 6



Management

Company

Facility Location
Facility Name

Frimary Source

of Prisoners

Secondary Source

of Prisoners

dated Capacity
Present Population
Occupancy Percentage
Security Level
Ownership of Facility
First Received Prisoners
ACA Accreditation?
Facility Construction
Facility lixpanslon Planned?

oNotes

Concept, Inc.

Wlllto'f.-un County, TX

TIA

&State of Texas

N/A

1,000
N/A

minimum
public
Feb-95
will be sought
new construction
no

#TDC) Institutional

Division
See Appendix A

Note

Private Adult Correctional facility Census,

Cornell Cox, Inc.

baker, CA

baker Community
Correction Facility

+Saeof California

NA

111

262
96.32%
minimum/medium
private
Jan-88
yes -8/90
renovation
no

®Parole Division

See Appendix A,

Nute 8

Cornell Cox, Inc.

Live Oak, CA

Leo Cltesney
Community
Correction Facility

#Sate of California

NA

220
200
90.91%
minimum/medium
private
May-89
yes « 1/91
new construction
no

®Parole Division

See Appendix A

Note 8

United States facilities

Cornell Cox, Inc.

Central Falls, H

Central Falls
Detention Facility

U.S. Marshals
Service

&3ae of North Carolina

302
290
96.03%
maximum
public
Oct-93
will be sought
new construction
no
oNorth Carolina

Department of
Corrections

ftuilith-s milic/HHIal 1l the 2A11).i r'vmm iiplnai Inbuhl liinlilit's ulmm sue litis i Imiihcil significanttr situ cibu 2/HIM f.vmm <i#snd niiliilhs

Corrections
Corporation of
America

Florence, AZ

Pinal County
Detention Facility

U.S. Marshals
Service

N/A

500

N/A

N/A
medium
private
Nov-95

will be sought
new construction
1m0



Private Adit7 Correctional Facility Census, United States Facilities

Management Corrections Corrections Corrections Corrections Corrections
Company Corporation of Corporation of Corporation of Corporation of Corporation of
America America America America America
Facility location Panama City, PI. Panama City, P!, Hay County, PI. Hrooksville, PI. Winnficld, 1A
Facility Name Hay County Hay County THA Hernando County Winn Parish
Jail Annex Jail Jail Correction Center
Primary Source Hay County Hay County &Stale of Florida Hernando County *5ite of
of Prisoners Louisiana
Secondary Source U.S. Marshals U.S. Marshals N/A U.S. Marshals N/A
of Prisoners Service & INS Seivice Seivice
Haled Capacity 257 276 750 252 1,282
Present Population = 255 N/A 260 1,274
Occupancy Percentage 92.22% 92.39% N/A 103.17% 99.38%
Security Level all levels all levels medium all levels medium
Ownership of Pacility private public public public public
Pirst deceived Prisoners May-86 Oct-85 Sep-95 Oct-88 Mar-90
ACA Accreditation? yes - 8./B8 yes « 8/88 will be sought yes -8/91 yes -5/91
Pacility Construction new construction take-over new construction take-over new construction
Facility Expansion Planned? yes, 48 beds no 110 yes, 50 beds no
* Notes +fFlorida Correctional Louisiana Department
Privatization Commission of Corrections

ImHusnutrvixnlcilin the 13/illJ.i Garas in bald ItuHHics whosesizebin chani>e(lshiifiminirlime ibe IJ1UIDI Thism «/7'w" totfus



Private Adult Correctional Pacility Census, United States Pacilities

Corrections Corrections Corrections

Management Corrections Corrections
Company Corporation of Corporation of Corporation of Corporation of Corporation of
America America America America America
Leavenworth, KS Fstancia, NM Grants, NM Santa Fe, NM Guayama, Puerto Rico

Facility Location
Santa Fe THA

Leavenworth Torrance County NM Women's

Facility Name
Detention Center Detention Facility Correction Facility Detention Center
Primary Source U.S. Marshals U.S. Marshals *Sate of Santa Fe County/ < Commonwealth of
of Prisoners Seivice Service New Mexico U.S. Marshals Peurto Rico
Seivice
Secondary Source N/A Federal Bureau N/A City of Santa Fe N/A
of Prisoners of Prisons City of Moriarty
Rated Capacity 256 256 204 201 1,000
Present Population 186 204 214 233 N/A
Occupancy Percentage 12.66% 79.69% 104.90% 115.92% N/A
Security Level maximum minimum/medium all levels all levels medium
Ownership of Facility private private public public public
First Received Prisoners Jun-92 Dec-90 Aug-89 Aug-86 Jan-96
ACA Accreditation? yes - 8/93 no yes-5/91 yes-8/88 will be sought
Facility Construction new construction new construction new construction take-over new construction
Facility Expansion Planned? no no yes, 25 beds 10 no
oNotes #\awMexico *Puerto Rico
Department of Administration of
Corrections Corrections

FreisrdADCEI AN v s in Dl MM @t yafict i GHEC TR it i UM



Private Adult Correctional Pacility Census,

Management
Company

Facility Location
facility Name

Primary Source
of Prisoners

Secondary Source
of Prisoners

Rated Capacity
Present Population
Occupancy Percentage
Security Level
Ownership of facility
first Received Prisoners
ACA Accreditation?
facility Construction
facility Expansion Planned?

* Notes

Corrections
Corporation of
America

Ponce, Puer.o Rico

TDA

< Commonwealth of

Peurto Rico

N/A

1,500
N/A
N/A
medium
public
Scp-96
will be sought
new construction
no
#Puerto Rico

Administration of
Corrections

Correct_ions
Corporation of
America

Nashville, TN

Metro-Davidson Co.

Detention Center

<+Davidson County

hA

870
664
76.32%
medium
public
Feb-92
yes -1/94
new construction
no

®Houses state
prisoners

Corrections
Corporation of
America

Clifton, TN

South Central
Correctional Center

oae of Tennessee

NA

1,336
1,287
96.33%
medium
public
Mar-92
yes -1/94
new construction
no

*Tennessee Department

of Corrections

United States Pacililies

Corrections
Corporation of
America

Chattanooga, TN

Silverdale
Facilities

Hamilton County

U.S. Marshals
Seivice

414
414
100.01)%
minimum
public
Sep-84
no
take-over
no

Fiiiiliiitwmil ii'Imlcilin ibc 12/31193 Censusti/il'cur in bold Pmiililics wbnse size bus (bundedslffiifh willy since ibe 12/3119] Census ii/i/mm in Unties

Corrections
Corporation of
America

Mason, TN

West Tennessee
Detention Facility

U.S. Marshals
Seivice

Washington, D.C.

416
432
103.85%
all levels
private
Oct-90
yes -8/92
new construction
no



Private Aclult Correctional Pacility Census, United States facilities

Management Corrections Corrections Corrections Corrections
Company Corporation of Corporation of Corporation of Corporation of
America America America America
Facility Location Cleveland, TX laredo, TX Houston, TX Venus, TX
Facility Name Cleveland Pro- ‘redo Houston Venus Pre-
Release Center Processing Center Processing Center Release Center
Primary Source #3te of Texas Immigration and Immigration and *5tate ol Texas
of Prisoners Naturalization Naturalization
Service Service
Secondary Source N/A Federal Bureau #Site of Texas N/A
of Prisoners of Prisons
Hated Capacity 520 258 350 520
Present Population 520 261 397 520
Occupancy Percentage 100.00% 101.16% 113.43% 100.00%
Security Level minimum minimum minimum minimum
Ownership of Facility plihliC private private public
First Itcceived Prisoners Sep-89 Mar-85 M'iy-84 Aug-89
ACA Accreditation? yes - 7/90 no yes -1/86 yes -10/90
Facility Construction new construction new construction new construction new construction
Facility F.xpansion Planned? no no no no
« Notes #T0C) Institutional #10C) Board of *10C] Institutional
Division Pardons & Paroles Division
I'miliiiv\m itiv s inicd LAME)ic ciim o tififwiiiii? Liilil 1'ticililivi ubme size litis ibmif\vd sifiiiijiamlly m v vibc 1JliH'J.i (.'cum iiftim in ilntnV

Corrections
Corporation of
America

Venus, TX
TUA

oS4te of Texas

NA

500
500
100.00%
minimum
public
Oct-94
will be sought
new construction
no

<I0C] Institutional
Division



Private Adult Correctional Pacility Census,

United States facilities

Management Corrections Corrections Corrections Corrections Corrections
Company Partners, Inc. Partners, Inc. Partners, Inc. Partners, Inc. Services, Inc.
Facility Location Oswego, KS Hinton, OK Chesapeake, VA THA Seal Beach, CA
Facility Name Lahette County Great Plains THA THA Seal Beach
Conservation Correctional Detention Facility
Camp Facility
Primary Source *5ate of Kansas #3ite of North &Sate of Virginia #Sate of Virginia City of
of Prisoners Carolina Seal Beach
Secondary Source N/A Federal Bureau N/A N/A Adjoining localities
of Prisoners of Prisons
Rated Capacity 104 480 400 400 RY)
Present Population 90 472 N/A N/A 29
Occupancy Percentage 86.54% 98.33% N/A N/A 90.63%
Security Level minimum medium minimum minimum pre-arraignment
Ownership of Facility public public public public public
First Received Prisoners Feb-01 Oct-91 Jul-95 Jul-95 Jul-94
ACA Accreditation? in progress yes -8/93 will be sought will be sought will be sought
Facility Construction new construction new construction new construction new construction renovation
Facility Expansion Planned? will be sought yes, 288 beds 110 no no
* Notes eCommitmentsordered ~ @North Carolina @ Virginia Department  #Virginia Depa tment
Kansas District Courts Department of of Corrections of Corrections
Corrections

Millso et feUND@sauiNitioll




Private Adult Correctional Facility Census,

Management
Company

Facility Location
Facility Name

Primary Source
of Prisoners

Secondary Source
of Prisoners

Rated Capacity
Present Population
Occupancy Percentage
Security Level
Ownership of Facility
First Received Prisoners
ACA Accreditation?
Facility Construction
Facility Expansion Planned?

* Notes

Dove
Development

Corporation

Crystal Cily, TX

Ctysial City

Detention Center

*State of Texas

467

321

68.74%

medium

piivale

Jalgs

being considered

takeover

no

*TDCJ Institutional
Division
See Appendix A,

Note 169

Dove
Development

Corporation

Peaisall, TX

Ftio Detention

Center

*State of Texas

Frio County

295

312

105.76%

minimum/medium

public

Dec-92

being considered

takeover

no

*TDCJ Institutional
Division
See Appendix A,

Note |

Eden Detention
Center, Inc.

Eden, 'IX

Eden Detention
Center

FederallBureau
of Prisons

Immigration and
Naturalization
Service

499

565

113.23%
minimum/medium

private
Jan-89
no
new construction
yes, 200 beds

United States Facilities

Esmor Correctional

Services, Inc.

Elizabeth, NJ

Elizabeth
Processing Center

Immigration and
Naturalization
Service

NA

300
N/A
N/A
minimum/medium
private
 Jul%
will besought
renovation
no

I'militics mil rcjioriutlin ibc 12318 Garasajjicarin bold  Fadiliies whosesize hes changedsignificantly since ibe 123103 Gareusaiifiuar in italics

Esmor Correctional
Services, Inc.

Tarrant Co., TX

Tarrant County
Community
Correction Facility

Tarrant County

NA

320
310
96.88%
minimum
public
Feb-92
yes-8/93
new construction
no



Private Adult Correctional Facility Census,

Management Esmor Correctional
Company Services, Inc.
Facility Location Houston, TX

Slate of Texas Intermediate
Sanction Facility

Facility Name

Primary Source oSate ofTexas
of Prisoners
Secondary Source N/A
of Prisoners
Hated Capacity 400
Present Population 390
Occupancy Percentage 97.50%
Security Level minimum
Ownership of Facility public
First Received Prisoners Dec-93
ACA Accreditation? will be sought
Facility Construction renovation
Facility Expansion Planned? no
oNotes #10C] hoard of
Pardons & Paroles

Esmor Correctional

Services, Inc.

Seattle, WA

Seattle Ptocessing
Center

Immigration and
Naturalization
Service

NA

150
145
96.67%
minimum/medium
public
Jul-89
yes -9/91
renovation
no

GRW
Corporation

Ector County, TX

Ector County
Detention Annex

Ector County

NA

144

144
100.00%
medium
public
Jun-94

no

new construction
110

United States Facilities

GRW
Corporation

Odessa, TX

Odessa Detention
Center

City of Odessa

&Sae ofTexas

100
100
100.00%
till levels
pubic
Oct-93
no
take-over
no

#10C] Institutional
Division
See Appendix A,

Note 1

I eI -5 @IAEBA o ., IS et st ATl s 1/ rxi @3Synw INIERGS

Management e
Training
Corporation

Martina, AZ

Martina Community
Treatment
Facility

&State of Arizona

NA

450
N/A
N/A
minimum
private
Sep-94
no
new construction
no

#Arizona Depa.tment
of Corrections



Private Adult Correctional Pacility Census,

Management &
Training
Corporation

Desert Center, CA

Ragle Mountain
Return-io-Custody
Facility

&Saeof California

Management
Company

Pacility Location
Facility Name

Primary Source
of Prisoners

Secondary Source N/A
of Prisoners
itated Capacity 450
Present Population 425
Occupancy Percentage 94.44%
Security Level minimum
Ownership of Facility private
First Received Prisoners Sep-88
ACA Accreditation? yes +6/93
Facility Construction renovation
Facility Expansion Planned? no
* Notes *Paole Division

Management &
Training
Corporation

Henderson County, TX
Texas State Jail Faility,

Henderson

&State ofTexas

N/A

150
N/A
N/A
minimum
public
b
will be sought

new construction

no

TDCJ Institutional

Division

Sue AppendixA,

Note 7

Mid-Tex
Detention, Inc.

Dig Spring, TX
City of Big Spring

Correctional Center
(interstate)

FederallBureau
of Prisons

Immigration and
Naturalization Service

360
368
102.22%
minimum/medium
public
May-89
no
renovation
no

United Stales facilities

Mid-Tex
Detention, Inc.

Big Spring, TX
City of Big Spring
Correctional Center
(Airpark)

Federal Bureau
ol Prisons

Immigration and
Naturalization Seivice

376
376
100.00%
minimum/medium
public
Feb-91
no
renovation
no

Ini Hilics nol rcpoiletlin ibc 12131193 Census appear in buhl  1'acllilics ichasusize bos chanpctl sli>nificuntly since ibc 12/11198 Census appear in italics.

Mid-Tex
Detention, Inc.

Big Spring, TX
THA

FederallBureau
of Prisons

immigration and
Naturalization Seivice

50

N/A

N/A

minimum/medium

public
Jan-95

no
new

no



Private Adult CorrectionalPacility Census,

Management
Company

Facility Location
Facility Name

Primary Source
of Prisoners

Secondary Source
of Prisoners

Rated Capacity
Present Population
Occupancy Percentage
Security Level
Ownership of Facility
First Received Prisoners
ACA Accreditation?
Facility Construction
Facility Expansion Planned?

N\otes

North American U.S. Corrections

Corrections Corporation
Spur, TX Gretna, FL
Dickens Detention Gadsden County
Center Correctional Facility
*State ofTexas &Xtate of Florida
N/A N/A
m 768
m N/A
100..00% N/A
maximum minimum/medium
private public
Jul-91 Feb-95
no will be sought
new construction new construction
yes, 144 beds no
*TDCJ Institutional ~ @Fl0rida Department
Division of Corrections
See Appendix A,
Note 1

U.S. Corrections U.S. Corrections

Corporation Corporation
Beatiyville, KY Louisville, KY
Lee Adjustment River City
Center Correctional Center
<+ Commonwealth Jefferson County
of Kentucky
N/A N/A
500 50
) 325
90.00% 92.86%
minimum minimum
private private
Aug-%0 Jan-90
yes -1/94 i
new construction renovation
no no
#Kentucky Department
of Corrections

I'nillilics nol iv/xuledin ibc DIMI'D Census t<t=>erin bold 1mililies whase size bus changedsiffiifiimtly since the 12/MID Census uv/ieio in iiuliis

United States Facilities

U.S. Corrections
Corporation

St. Marys, KY

Marion
Adjustment Center

<+ Commonwealth
of Kentucky

NA

500
150
90.00%
minimum
private
Jan-86
yes - 8/92
new construction
no

#Kentucky Department
of Corrections



Private Adult CorrectionalPacility Census,

U.S. Corrections

Management
Corporation

Company

Wheelwright, KY

Oner Creek
Correctional Center

Facility Location
Facility Name

Primary Source <+ Commonwealth
of Prisoners of Kentucky
Secondary Source N/A
of Prisoners
Rated Capacity 300
Present Population 240
Occupancy Percentage 80.00%
Security Level minimum
Ownership of Facility private
First Received Prisoners Oct-93
ACA Accreditation? will he sought
Facility Construction new construction
Facility Expansion Planned? no
*Notes #Kentucky Department
of Corrections

U.S. Corrections
Corporation

Diboll, TX
TBA

St ofTexas

N/A

500
N/A
N/A
minimum/medium
public
Mar-95
will be sought
new construction
no

#1DC) Institutional
Division

The Villa
at Greeley, Inc.

Del Camino, CO
TBA

®State of Colorado

NA

400
N/A
N/A
minimum
private
May-95
will be sought
new construction
10

(olorado Department

of Corrections

United Stales facilities

Wackenhut
Corrections
Corporation

McFarland, CA

McFarland Return-
to-Cnstody Facility

&State of California

NA

224

215
95.98%

minimum

private
Jan-89

no

new construction
no

Parole Division

I'mihlifs nol npitlalin e’ U I3H).1 Census (i/i/icttrin boh!  Imilliltx irlmc size bm chimed S)t=ii[hmitly time the U/MI).I C.mui ai=IMii in iltiliis

Wackenhut
Corrections
Corporation

San Diego, CA

San Diego
City Jail

City of
Sail Diego

NA

210

88
44,00%

minimum
public
May-92
will be sought
new construction
no



Private Adult Correctional Facility Census,

Management Wackenhut

Company Corrections

Corporation

facility Location Aurora, CO

Pacility Name Aurora/INS
Processing Center

Primary Source Immigration and

of Prisoners Naturalization
Seivice
Secondary Source N/A
of Prisoners
Hated Capacity 300
Present Population 199
Occupancy Percentage 66.33%
Security Level minimum
Ownership of Pacility private
Pirst Received Prisoners May-87
ACA Accreditation? yes - 9/89
Pacility Construction new construction
facility P.xpansion Planned? no

* Notes

Wackenhut
Corrections
Corporation

Cdades County, PL

TBA

&State of Plorida

N/A

750

N/A

N/A
medium
public
b

will be sought
new construction
no

#Plorida Correctional
Privatization Commission

Wackenhut
Corrections
Corporation

Kinder, 1A

Allen Correctional
Center

3ate of
Louisiana

N/A

1,282
1,275
99.45%
medium
public
Dec-90
yes -1/93
new construction
no

#Louisiana Department

of Corrections

United States Facilities

Wackenhut
Corrections
Corporation

Jamaica/Queens

New York INS
Processing Center

immigration and
Naturah;atmn
Service

NA

105
100
95.24%
medium
private
Oct-89
no
renovation
no

l'iuilnics mil ic/Kir/cilin ibc I/MI9.1 Census appear in buhl  I'ticiiiiics whose size has chunked sipnificniilly since ibc /-VI//9) Census appear in italics

Wackenhut
Corrections
Corporation

Bridgeport, TX

Bridgeport Pre-
Release Center

Sae ofTexas

NA

520
519
9981%
minimum
public
Aug-89
yes - 5/91
new construction
no

<I0C] Institutional
Division



Private Adult Correctional Pacility Census,

Management
Company

Facility Location
Facility Name

Primary Source
of Prisoners

Secondary Source
of Prisoners

Hated Capacity
Present Population
Occupancy Percentage
Security Level
Ownership of Facility
First Received Prisoners
ACA Accreditation?
Facility Construction
Facility Expansion Planned?

oNotes

Wackenhut Wackenhut
Corrections Corrections
Corporation Corporation
Fort Worth, 'IK Jack County, TX
North TX Intermediate TBA

Sanctions Facility

3t ofTexas #Jate ofTexas
N/A N/A
400 1,000
397 N/A
99.25% N/A
minimum minimum
public public
Aug-91 Jul-95
no will be sought
renovation new construction
no no
#T0C) Board of #1DC] Institutional
Pardons & Paroles Division
See Appendix A,
Note /

Wackenhut
Corrections
Corporation

Kyle, TX

Kyle Pre-
Release Center

State of Texas

N/A

520
520
100.00%
minimum
public
Jun-89
yes +9/90
new construction
possible

#1DC] Institutional

Division

United States facilities

Wackenhut
Corrections
Corporation

Lockhart, 'IX

Lockhart
Work Program
Facility

City of Lockhart

&St ofTexas

500

499
99.80%

minimum
public
Jan-93
will be sought
new construction

no

#1DC) Board of

Pardons & Paroles

Facilities not npalctl ill the 12/31198 Census tt/i/icar in bultl  Facilities whase size has <bannedsSgfiifictMIIv since the 12/31/93 Census a/ijivar in italics

Wackenhut
Corrections
Corporation

Lockhart, TX

Lockhart Pre-
Release Center

oate of Texas

NA

500
NA
N/A
minimum
public
Oct-94
will be sought
new construction
no

#10C) Institutional
Division



