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CS for H ouse Bill 428 (Jud)

by
The House Finance Committee

S p o n s o r  S t a t e m e n t

HB 428, by the House Finance Committee, allows the Commissioner of the 
Departm ent of Corrections to pursue the use of private facilities for any 
prisoner as long as security at the facility is consistent with the classification of 
the prisoners housed at the facility. It provides that the departm ent may enter 
into a lease purchase agreement with a private party to construct and operate 
a prison in the Third Judicial District. A group of employees from the 
Department of Corrections could be the private contractor if they bid 
competitively for the construction and operation of the facility.

Legislative Counsel advised us in an October 20, 1995 memorandum,
"while the statutory basis for authorizing use of private facilities for 
state prisoners is probably adequate, albeit barely, the regulations cited -- 
particularly 22 AAC 05.300(e) -- impose real obstacles to extensive use of 
privately-contracted facilities, whether in state or outside." [emphasis 
added)

This bill makes clear the legal authority of the Department of Corrections to 
house any prisoners in private facilities. This will reduce the possibility of 
litigation to resolve what might be considered an open question by some 
people.

HB 428 also annuls 22 AAC 05.300(e) that may act to limit the 
Commissioner's ability to use private facilities for prisoners other than those 
in furlough status or in correctional restitution centers. This could be done by 
adm inistrative action, but a statute will make legislative intent crystal clear.

The facility authorized by this legislation will
• include a maximum of 1000 beds
• be designed to allow expansion
• include housing for female prisoners
• not exceed construction costs of $100,000,000

• be constructed under a project labor agreement
• be accredited if state facilities are accredited
• will have correctional officers with the same training as state 

correctional officers
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W e n e e d  a d d itio n a l p r iso n  cap ac ity  in  A laska. T he D e p a r tm e n t of C o rrec tio n s  
re p o rts  th a t  it is reg u la r ly  ex ceed in g  th e  m a x im u m  a n d  em erg en cy  cap a c ity  
u n d e r  th e  C le a ry  A g re e m e n t by  o v e r 100 p riso n ers . It a lso  h a s  206 p r iso n e rs  in  
a c o n tra c t facility  in  A rizo n a . T his p ro p o sa l w ill a d d re s s  th o se  n e e d s  a n d  a t  a 
lo w er co s t to  th e  s ta te , b o th  in  the  o p e ra tin g  a n d  cap ita l b u d g e t. It w ill a lso  
b r in g  a lm o s t $6 m illio n  w e  sp e n d  o u ts id e  back  to  A laska, p ro v id in g  jobs fo r 
A la sk a n s  a n d  im p ro v in g  o u r  econom y.

T he s ta te  h a s  a n eed  to im p ro v e  its facilities fo r fem ale  p riso n e rs . W e h a v e  
fem ales h o u s e d  in  L em on  C reek , F a irb an k s , S ixth A v e n u e , a n d  H ig h la n d  
M o u n ta in  a n d  a re  c o n s ta n tly  o v e r c ro w d e d  a t the  M at-Su  P re tr ia l Facility . 
O n ly  H ig h la n d  M o u n ta in  w as d es ig n ed  to h o u se  b o th  m a les  a n d  fem ales. T he 
s ta te  n e e d s  to a d d re s s  th is  p ro b lem , a n d  HB 428 does th a t b y  re q u ir in g  th a t the 
n ew  facility  b e  d e s ig n e d  to h o u se  w om en .

T he H o u se  F in an ce  S u b co m m ittee  o n  C o rrec tio n s  h e ld  in te r im  h e a r in g s  on  
th e  to p ic  o f p r iv a tiz a tio n . It fo u n d  th a t m a n y  s ta te s  h a v e  e n te re d  in to  
a g re e m e n ts  w ith  th e  p r iv a te  sec to r to  co n s tru c t an d  o p e ra te  p riso n s . T h ey  
h a v e  b een  su ccessfu l in  re d u c in g  th e  costs  o f in ca rce ra tio n  a n d  h a v e  
m a in ta in e d  se c u rity  for re s id e n ts  o f th e  sta te .

Since F e b ru a ry  o f 1995, A laska  has  h ad  206 p riso n e rs  in  a p r iv a te  fac ility  in 
A rizo n a . W e h a v e  h ad  a p o s itiv e  experience . T he facility  h a s  o p e ra te d  
w ith o u t a n y  s ig n if ican t n eg a tiv e  inc id en ts . T he sav in g s  h a v e  b een  s ig n ifican t. 
T he d a ily  cost a t th e  A rizo n a  facility is $59.00 p e r  d ay  p e r  in m ate . A lask an  
facilities a v e ra g e  $107.00 p e r  d ay  p e r inm ate , n o t in c lu d in g  th e  cost o f 
c o n s tru c tio n  o r  o th e r  ca p ita l a p p ro p ria tio n s .

T he a d v a n ta g e  o f a p r iv a te  facility is sign ifican t. T here  is a s tro n g  p o ss ib ility  
th a t th e  p e r  d a y  cost o f a p r iv a te  facility  in A laska w ill be  w ith in  $10.00 o f th e  
cost o f th e  A rizo n a  facility . In  o th e r  s ta te s  w h e re  p riv a te  p r iso n s  h a v e  b een  
b u ilt, th e re  h a s  b een  a v e ry  p o s itiv e  effect on  s ta te  facilities. T he  e n try  of 
co m p e titio n  h a s  re d u c e d  the  cost o f m an y  s ta te  o p e ra te d  p riso n s .

A n e w  c o n tra c to r  can  b rin g  n ew  id eas  to o u r  s ta te . If it h a p p e n s  to e n d  u p  a 
n a tio n a l ch a in , it w ill b r in g  the  ex p erien ce  it g a in s  in m a n y  o th e r  s ta te s  a n d  
m an y  o th e r  facilities. If a n a tio n a l ch a in  team s u p  w ith  local c o n tra c to rs , w e  
w ill g e t th e  b en efit o f d e s ig n s  th a t w o rk  in p riso n s  an d  c o n s tru c tio n  
te ch n iq u es  th a t fit th e  A laska  e n v iro n m en t. W e a re  to ld  th a t a p r iv a te  sec to r 
c o n tra c to r  can  b eg in  se rv in g  p riso n e rs  as  so o n  as 18 m o n th s  a f te r  c o n tra c t 
a w a rd  a n d  se c u rin g  p ro p e r ty  for the facility.
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HB 428 responds to concerns raised by public employees at the interim 
hearings. It requires that the correctional officers in the private institution 
will be trained to the same standards as state correction officers. It also 
requires the private facility will be accredited by any standards required of 
state facilities. We believe that these two provisions will protect the integrity 
of the prison system while taking advantage of the lower costs and 
innovative m anagem ent techniques.

HB 428 requires the construction contractor build the facility under a project 
labor agreement, to assure the maximum possible Alaska hire.

HB 428
• Addresses the prison capacity problem
• Creates construction jobs
• Creates on going prison jobs for Alaskans
• Brings Alaskan money back into Alaska's economy
• Provides an innovative opportunity to address Alaska's needs

Sponsor Statement
CSHB 428 (Jud)
PageS
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R e p r e s e n t a t i v e  E l d o n  M u l d e r
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M E M O R A N D U M

A l a s k a  S t a t e  L e g is l a t u r e  
H o u s e  o f  R e p r e s e n t a t iv e s

DATE: November 2, 1995

TO: Representative M ulder Representative Brown
Representative G. Davis Representative N avarre
Representative Rokeberg Senator Green

FROM: Denny DeWitt 
Phone 465-2647

RE: Information on Tennessee A udit of CCA Facility

Mr. Don Valesko, Business Manager, Public Employees Local 71 provided 
written testimony to the committee at the October 19 hearing. In it he offered 
criticism of the safety record of facilities operated by Corrections Corporation 
of America. He referred to a study released by the state of Tennessee. He 
stated,

"However, the privately run  CCA facility ranked lower on safety in the 
Tennessee audit ..."

I enclosed the Executive Summary of the referenced report, dated February 1, 
1995. Please note the bottom  of page ix, where you will find the following 
comment from the authors,

"We do not believe there v/as a significant security and safety 
performance difference among the three facilities during  the rated 
evaluation period."

I will be happy to copy the entire report at your request.

cc: Office of M anagement and Budget
Legislative Finance 
Departm ent of Corrections

A laska State C ai-itol; J uneau, A K  99801-1182 • Phone (907) -165-2647 • Fax (907) 465-3518 716 W. 4tii A venue; A nchorage , A K  99501-2133 • Phone (907) 258-8193 • Fax (907) 258-5511
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H o u s e  F i n a n c e  C o m m i t t e e  I n t r o d u c e s  P r i s o n  P r i v a t i z a t i o n  B illsFor Immediate Release: January 17, 1996 Contact: Ken Freeman (907)465-3801
J U N E A U  — L e g i s l a t i o n  t o  a l l o w  t h e  c o n s t r u c t i o n  a n d  o p e r a t i o n  o f  a  p r i v a t e  
p r i s o n  i n  A l a s k a  w a s  i n t r o d u c e d  b y  t h e  H o u s e  F i n a n c e  C o m m i t t e e  
W e d n e s d a y .  T h e  tw o  b i l l s  f a c i l i t a t i n g  t h i s  p r o c e s s  a r e  p a r t  o f  t h e  L e g i s l a t i v e  
L e a d e r s h i p ' s  R e n e w e d  C o m m i t m e n t .

T h e  f i r s t ,  H B  4 2 8 ,  d i r e c t s  t h e  D e p a r t m e n t  o f  C o r r e c t i o n s  ( D O C )  t o  
c o n t r a c t  w i t h  a  p r i v a t e  p a r t y  t o  c o n s t r u c t  a n d  o p e r a t e  a  p r i s o n  i n  
S o u t h c e n t r a l  A l a s k a ,  t h e  T h i r d  J u d i c i a l  D i s t r i c t .  T h e  s e c o n d ,  H B  4 2 9 ,  g i v e s  
D O C  l e g a l  a u t h o r i t y  t o  h o u s e  p r i s o n e r s  i n  p r i v a t e  f a c i l i t i e s .

" O u r  s t a t e  f a c i l i t i e s  a r e  f u l l  a n d  r e g u l a r l y  e x c e e d  m a x i m u m  c a p a c i t y .
W e  h a v e  d o u b l e  b u n k e d ,  u s e d  c o t s ,  a n d  s h i p p e d  2 0 6  p r i s o n e r s  t o  A r i z o n a .
W e  n e e d  a  f a c i l i t y  t o  h o u s e  f e m a l e  p r i s o n e r s  i n  a n  a p p r o p r i a t e  m a n n e r .
T h e s e  b i l l s  w i l l  a d d r e s s  t h o s e  p r o b l e m s  a t  a  l o w e r  c o s t  t h a n  w e  c o u l d  b y  
c o n s t r u c t i n g  m o r e  s t a t e  f a c i l i t i e s , "  s a i d  R e p r e s e n t a t i v e  E l d o n  M u l d e r .

D u r i n g  t h e  i n t e r im ,  t h e  H o u s e  F i n a n c e  S u b c o m m i t t e e  o n  C o r r e c t i o n s ,  
C h a i r e d  b y  R e p .  M u l d e r ,  h e l d  h e a r i n g s  o n  t h e  t o p i c  o f  p r i v a t i z a t i o n .

" T h e  C o m m i t t e e  f o u n d  t h a t  t h e r e  a r e  m a n y  o p p o r t u n i t i e s  f o r  t h e  s t a t e  
t o  s a v e  o n  i t s  c o s t  o f  i n c a r c e r a t i o i  a n d  p r o v i d e  t h e  s a m e  l e v e l  o f  p r o t e c t i o n  
t o  t h e  p u b l i c , "  s a i d  M u l d e r .

" M a n y  o t h e r  s t a t e s  a r e  c u r r e n t l y  c o n t r a c t i n g  w i t h  p r i v a t e  v e n d o r s  t o  
p r o v i d e  p r i s o n  s e r v i c e ,  i n c l u d i n g  T e x a s ,  O r e g o n ,  a s  w e l l  a s  t h e  F e d e r a l  
G o v e r n m e n t .  A l a s k a  h a s  a l s o  h a d  s u c c e s s  w i t h  p r i v a t e  c o n t r a c t i n g .
W e  c u r r e n t l y  h a v e  2 0 6  p r i s o n e r s  i n  a  p r i v a t e  p r i s o n  i n  A r i z o n a  a t  a  c o s t  o l  
$ 5 9 . 0 0  p e r  d a y ,  c o m p a r e d  t o  t h e  a v e r a g e  c o s t  o f  i n c a r c e r a t i o n  i n  A l a s k a  o l  
$ 1 0 7 . 0 0  p e r  d a y , "  s a i d  R e p r e s e n t a t i v e  N o r m  R o k e b e r g ,  w h o  s e r v e s  o n  t h e  
S u b c o m m i t t e e  o n  C o r r e c t i o n s .

R e p r e s e n t a t i v e  G a r y  D a v i s ,  w h o  i s  a l s o  a  m e m b e r  o f  t h e  S u b c o m m i t t e e ,  
n o t e d  p u b l i c  e m p l o y e e s  e x p r e s s e d  c o n c e r n s  t h a t  c o r r e c t i o n a l  o f f i c e r  
s t a n d a r d s  b e  m a i n t a i n e d  i n  e v e r y  p r i s o n  h o l d i n g  A l a s k a n  p r i s o n e r s .

" H B  4 2 8  r e q u i r e s  c o r r e c t i o n a l  o f f i c e r s  i n  a  p r i v a t e  p r i s o n  t o  m e e t  t h e  
S t a t e  o f  A l a s k a  t r a i n i n g  r e q u i r e m e n t s .  T h e  p r o p o s e d  l e g i s l a t i o n  a l s o  
r e q u i r e s  a n y  p r i v a t e  f a c i l i t y  t o  m a i n t a i n  t h e  s a m e  n a t i o n a l  a c c r e d i t a t i o n  
s t a n d a r d s  r e q u i r e d  o f  s t a t e  f a c i l i t i e s , "  s a i d  R e p r e s e n t a t i v e  D a v i s .

H B  4 2 8  r e q u i r e s  a  p r o j e c t  l a b o r  a g r e e m e n t  f o r  t h e  c o n s t r u c t i o n  o f  t h e  
n e w  f a c i l i t y .  M u l d e r  n u t c d  t h i s  w i l l  h e l p  a s s u r e  t h e  m a x i m u m  p o s s i b l e  
A l a s k a  h i r e .

" C o n s t r u c t i o n  a n d  o p e r a t i o n  o f  t h e  n e w  f a c i l i t y  i n  A l a s k a  w i l l  c r e a t e  
n e w  j o b s  f o r  A l a s k a n s , "  s a i d  M u l d e r .

Broadcast Note: An audio ac tua lity  is availab le from  Rep. E ldon M u lder by 
ca lling  1 -8 0 0 -4 7 8 -6 5 4 0 .
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M E M O R A N D U M  January 26, 1996

SUBJECT: CSHB 428(JUD), "O" version, relating to authority o f  the Department
o f  Corrections to contract for operation o f  correctional facilities and 
to lease-purchase agreement for construction and operation o f  a new 
correctional facility -- sectional analysis (W ork Order No, 9- 
LS1338\0)

T O : Representative Brian Porter, Chair
House Judiciary Committee 
Attn: Tom Meyer

F R O M : Jack C h epow eC ^^
LegislaltfWCopnsel

CSHB 428(JU D ) combined HB 428 and HB 429. House Bill 428 was prepared and offered 
as uncodified law  authorizing use o f  a lease-purchase agreement for the construction and 
operation o f  a new correctional facility, to be located in southcentral Alaska.

Current state law authorizes the commissioner o f  corrections to enter into an agreement with 
a third party for the latter to provide correctional facilities. House Bill 429 revises that 
authority and annuls an administrative regulation that limits the use o f  private third party 
correctional facility contractors.

Bill section 1: The bill section amends AS 33.30.031(a)
(1) to restate and expand the existing requirement that, when the com missioner 

proposes to enter into an agreement with a third party for the latter’s provision o f correctional 
facility services, the com missioner may do so only if  the degree o f  custody, care, and 
discipline to be offered by the third party provider meets the standards required by state law, 
including those imposed by court order;

(2) to authorize use o f  contracted third party provider services without lim itation by 
the nature o f  the prisoners' offenses—felony or misdemeanor—or by reference to prisoner 
custody classifications unless the security o f the facility is inconsistent with prisoner custody 
classifications, and to prohibit an administrative determination that restricts or limits use o f 
third party provider services under contract to rehabilitative or treatment purposes authorized 
by law.



Bill section 2: The bill section

(1) in its subsection (a), gives the notice and approval necessary for a lease-purchase 
agreement to initiate the project and sets out, in general terms, parameters applicable to the 
project's financing;

(2) in its subsection (b), sets out particulars applicable to other facets of the project 
including population housing perspectives, a requirement that the project be constructed 
under a project labor agreement, and a prohibition on direct state operation of the 
correctional facility with specific exceptions;

(3) in its subsection (c), describes the circumstances under which persons employed 
by the contractor as correctional officers may be required to meet the requirements of the 
Alaska Police Standards Council (AS 18.65) that are applicable to correctional officers 
employed by the state and its municipalities;

(4) in its subsection (d), describes the circumstances and limitations on the 
circumstances under which the state may require that the correctional facility gain 
accreditation; and

(5) in its subsection (e), declares that the measures section 1(a) "constitutes the notice 
and approval required by AS 36.30.085" for lease-purchase agreements that are entered into 
by the siate.

Bill section 3: The bill section declares that the Act is not intended to preclude or prevent 
operation of the correctional facility by a private third-party contractor composed of persons 
employed by the Department of Corrections.

Bill section 4: The regulation proposed to be annulled, 22 AAC 05.300(c), limits the use of 
contract facilities to contract housing for confinement of prisoners convicted of 
misdemeanors. Since amendment of AS 33.30.031(a)(3)(B) made by bill section 1 would 
allow for use of contracted facilities for convicted felons, the regulation would be 
inconsistent with the relevant statute.

Representative Brian Porter
January 26, 1996
Page 2
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D I V I S I O N  O F  L E G A L  A N D  R E S E A R C H  S E R V I C E S  ^  ^

M E M O R A N D U M  October 20, 1995

SUBJECT: Private prisons (Work Order No. 9-LS1323\A)

TO: Representative Eldon Mulder

FROM: John B. Chenoweth
Legislative Counsel

This is by way of response to your inquiry concerning the use of privately-operated 
correctional facilities. The statutes and Department of Corrections' regulations usually refer 
to these as "contract facilities."

I

I am satisfied that the current set of statutes provides a minimally sufficient basis for 
Department of Corrections officials to house inmates in private contract facilities.1' The

11 Under AS 33.30.031,

(a) The commissioner shall determine the availability of state correctional 
facilities suitable for the detention and confinement of persons held under authority 
of state law or under agreement entered into under (e) of this section. If the 
commissioner determines that suitable state correctional facilities are not 
available, the commissioner may enter into an agreement with a public or 
private agency to provide necessary facilities. Correctional facilities provided 
through agreement with a public agency for the detention and confinement of persons 
held under authority of state law may be in this state or in another state. Correctional 
facilities provided through agreement with a private agency must be located in 
this state unless the commissioner finds in writing that (1) there is no other 
reasonable alternative for detention in the state; and (2) the agreement is 
necessary because of health or security considerations involving a particular 
prisoner or class of prisoners, or because an emergency of prisoner 
overcrowding is imminent. The commissioner may not enter into an agreement with 
an agency unable to provide a degree of custody, care, and discipline similar to that 
required by the laws of this state.

(con tinued . . . )



specific limitations imposed on private contract facilities should have your review to 
ascertain whether the constraints are too demanding. So, for example, AS 33.30.031(a) 
favors use o f  in-state private contract facilities over those located outside Alaska. 
AS 33.30.031 (c) requires that the services o f a private contract facility provider be obtained 
by competitive bid. Other constraints are imposed by department regulation. Under 22 AAC 
05.252(a), a prisoner will be transferred to a private contract facility outside Alaska if  "a 
determ ination is made that the prisoner's rehabilitation or treatment would not be 
substantially impaired by the transfer," while, under 22 AAC 05.300(e),

[correctional facilities provided through agreement with a private agency 
will be in this state, and will only be used to involve a prisoner in a  program 
established under AS 33.30.091 - 33.30.131 or 33.30.151 - 33.30.181, or to 
confine a prisoner convicted o f a misdemeanor.

My instincts tell me that, while the statutory basis for authorizing use o f private facilities for 
state prisoners is probably adequate, albeit barely, the regulations cited-particularly 22 AAC 
05.300(e)--impose real obstacles to extensive use o f  privately-contracted facilities, whether 
in state or outside.

II

To your second question, relating to encouraging use o f private construction and operation 
o f  prisons:

I don’t have any particular insight into this matter. I can share with you the benefit o f some 
reading and research on the topic as related to contracts relating to state, as distinguished 
from county or local government, correctional facilities.

N ew  M exico was among the first o f  the states to call for construction and operation o f  a 
prison facility under contract. A 1985 law authorizes its corrections department to contract 
for the construction o f a private facility to house that state's "special incarceration alternative 
program" and a ^.parate provision authorizes the department to contract for the operation o f 
a  facility to house adult female inmates. Apparently in an effort to get its corrections 
department to move in the area of privately contracted construction and operation, in 1988, 
the N ew  Mexico legislature appropriated one million dollars for expenditure "to contract for 
the operation o f a two-hundred bed facility for housing female inmates . . .  ." So, having 
given the department private facility contracting authority, New Mexico legislators used the

Representative Eldon Mulder
October 20, 1995
Page 2

1/(...continued)

(c) Notwithstanding AS 36.30.300, an agreement with a private agency to 
provide necessary facilities under (a) o f  this section must be based on com petitive 
bids.



appropriation process in an effort to secure operation o f at least one facility by a private 
contractor.

The State o f  Tennessee adopted, in 1986, a comprehensive "Private Prison Contracting Act."
Subsequent amendment o f  the Act assured a substantial amount o f leg islaw e branch 

oversight o f  requests for proposals and contracts for contracted prisons. Looking only at the 
text o f  that Act, it appears that Tennessee legislators were prepared to work with persons in 
the state's executive branch who had responsibility or authority for private contract operation 
in he  field o f  corrections, but wanted to try to assure at key stages that state responsibility 
was not, in effect, surrendered.

The experience o f these two jurisdictions is useful. First, my sense is that, if you really want 
to shift some responsibility for corrections operations to the private sector, Alaska probably 
needs to consider and enact a comprehensive private prison contracting measure. The 
Tennessee Act may be a useful model, but the Alaska measure ought also to address a host 
o f  problem s such as the degree o f delegation, responsibility for programs, liability, 
em ploym ent security, dispute resolution, performance monitoring, sanctions, and the 
em ployees' working conditions, including, particularly, the right o f  employees o f  the 
contractor to strike. That measure needs to take into consideration, as well, the state's 
existing obligations under the Final Settlement Agreement and Order in the principal 
decision in this state relating to conditions o f incarceration, C le ry  v. Smith.

N ew  M exico’s use o f an appropriation measure to "force" or require state action in the area 
o f  private contracting is also deserving of consideration. I would guess that, by withholding 
an appropriation to the Department of Corrections on a line-by-line basis for wages and 
benefits and other appropriations objects, and placing an amount in the contractual line with 
accompanying language indicating the intent to use the money for contracted purposes, you 
w ould send a sufficient message to the administration that the operation o f a particular 
facility or facilities should be made the subject o f a contract.

Finally, as to private construction o f a prison facility, consider-as the last two 
adm inistrations have done in other fields-the use o f  certificates o f participation or similar 
form o f  lease financing arrangement, for which the legislature retains substantial approval 
authority under AS 36.30.085. As you no doubt know, in the quite recent past the initiative 
for lease financing arrangements has rested with the administration. But I can think o f  no 
reason why the legislature could not take advantage o f the lease-financing provisions and use 
them  to require the Department o f Corrections to shift to private contractors for the 
construction and operation o f new facilities, as the legislature may direct.

Representative Eldon Mulder
October 20, 1995
Page 3
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M E ,\1 Q R A N D U M February 2, 1996

SUBJECT: Project labor agreement component o f draft CSHB 428( ) 
(Work Order No. 9-LS1338\R)

TO: Representative Brian Porter, Chair 
House Judiciary Committee

Our Thursday conversa

FROM:

o f  CSH B 428. After that conversation, you provided me copies o f  two 1990 opinions o f 
A ssistant Attorney General Carolyn Jones. The opinions raised objections to proposed 
project labor agreement language by the Alaska Energy Authority. Ms. Jones' objections 
were based on (1) perceived inconsistencies with the state's Procurement Code, AS 36.30, 
and (2) objections o f  constitutional magnitude based on the decision in State v. F.nserch 
Alaska Construction. Inc.. 787 P.2d 624 (Alaska 1989), wherein the Alaska Supreme Court 
struck down the state's regional preference law (AS 36.10.160) as a violation o f  the equal 
protection clause o f  the Alaska Constitution.

The decision in Enserch relied on an earlier decision, Lvnden Transport. Inc. v. State. 532 
P.2d 700 (Alaska 1975). In Lvnden Transport, the Alaska Supreme Court determined that 
discrim ination between state residents and state nonresidents based solely on the object o f  
assisting the one class over the other economically could not be upheld under the state equal 
protection clause. However, since Lvnden Transport, the legislature and the voters have 
enacted article I. section 23 as part o f the Alaska Constitution, permitting the giving o f  
preferences to residents over non-residents. Adoption o f article I, section 23 arguably 
undercuts the court's reliance on the state constitutional equal protection provision as the 
basis to invalidate a residence preference over non-residents. It does not invalidate or set 
aside the equal protection provision as the basis to invalidate a preference among state 
residents who are also residents o f  economically distressed zones, nor does it avoid 
application o f the alternative federal constitutional provision, the federal privileges and 
im m unities clause.

CSHB 428 is silent on resident/nonresident distinctions, though it does require the project 
labor agreement to include a provision that hiring for the correctional facility's construction 
is to proceed under a local union hiring hall requirement.



Representa tive B rian Porter
February 2, 1996
Page 2

As to project labor agreements, the leading decision apparently is Building and Construction 
Trades Council o f the. Metropolitan District v. Associated Builders and Contractors o f 
Mass. R.I.. Inc.. -- U.S. 122 L.Ed.2d 565. 113 S.Ct. 1190 (1993). Because o f the length 
o f the caption, the decision is often called the "Boston Harbor" case. In that decision, the 
court approved the legality of a union-only pre-hire agreement for the Boston Harbor cleanup 
project against a pre-emption challenge that cited the National Labor Relations Act. The 
court determined that, when the state acts as the owner o f a construction project, it is free to 
implement that kind of a pre-hire agreement entered into by the parties. The project labor 
agreement in CSHB 428 is differently structured. If it survives at all, it will surely survive 
only if  the state can show that it is, as in the "Boston Harbor" decision, the owner o f  the 
construction project. Of course, as CSHB 428 is structured, the state is not the project owner 
at the outset: it becomes the owner at some future point. Whether that is enough to fulfill the 
"state-as-projeet-owner" rationale on which the "Boston Harbor" decision turned remains to 
be seen. So that a court does not lose sight o f the eventuality o f state ownership o f the 
correctional facility to be constructed. I have so noted in the extended "project labor 
agreement" provision as redrafted.

JBC:klb 
96-054.klb
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M E M O R A N D U M  January 22, 1996

SUBJECT: House Bill 428, lease-purchase agreement for construction and 
operation of a new correctional facility — sectional analysis 
(Work Order No. 9-LS13 3 8\K)

TO:

FROM:

Representative Eldon Mulder, Vice-Chair 
House Finance Committee 
ATTN: Dennis DeWitt

Jack Chenoweth 
Legislate

House Bill 428 is prepared and offered as uncodified law authorizing use of a lease-purchase 
agreement for the construction and operation of a new correctional facility, to be located in 
southcentral Alaska.

Bill section 1: The bill section

(1) in its subsection (a), gives the notice and approval necessary for a lease-purchase 
agreement to initiate the project and sets out, in general terms, parameters applicable to the 
project's financing;

(2) in its subsection (b), sets out particulars applicable to other facets of the project 
including population housing perspectives, a requirement that the project be constructed 
under a project labor agreement, and a prohibition on direct state operation of the 
correctional facility with specific exceptions;

(3) in its subsection (c), describes the circumstances under which persons employed 
by the contractor as correctional officers may be required to meet the requirements of the 
Alaska Police Standards Council (AS 18.65) that are applicable to correctional officers 
employed by the state and its municipalities;

(4) in its subsection (d), describes the circumstances and limitations on the 
circumstances under which the state may require that the correctional facility gain 
accreditation; and



(5) in its subsection (e), declares that the measures section 1(a) "constitutes the notice 
and approval required by AS 36.30.085" for lease-purchase agreements that are entered into 
by the state.

Bill section 2: The bill section declares that the Act is not intended to preclude or prevent 
operation of the correctional facility by a private third-party contractor composed of persons 
employed by the Department of Corrections.

Representative Eldon Mulder
January 22, 1996
Page 2
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M E M O R A N D U M January 22, 1996

S U B JE C T : House Bill 429, relating to authority o f  the Department o f Corrections 
to contract for operation o f  correctional facilities -- sectional analysis 
(W ork Order No. 9-LS1337\C)

T O : Representative Eldon Mulder, Vice-Chair 
House Finance Committee 
ATTN: Dennis DeW itt

F R O M :

Current state law authorizes the commissioner o f  corrections to enter into an agreement with 
a third party for the latter to provide correctional facilities. House Bill 429 revises that 
authority and annuls an administrative regulation that limits the use o f  private third party 
correctional facility contractors.

Bill section 1: The bill section amends AS 33.30.031(a)
(1) to restate and expand the existing requirement that, when the commissioner 

proposes to enter into an agreement with a third party for the latter’s provision o f  correctional 
facility services, the commissioner may do so only if  the degree o f  custody, care, and 
discipline to be offered by the third party provider meets the standards required by state law, 
i,'.wluding those imposed by court order;

(2) to authorize use o f  contracted third party provider services without limitation by 
the nature o f  the prisoners' offenses—felony or misdemeanor—or by reference to prisoner 
custody classifications unless the security o f  the facility is inconsistent with prisoner custody 
classifications, and to prohibit an administrative determination that restricts or limits use o f  
third party provider services under contract to rehabilitative or treatment purposes authorized 
by law.

Bill section 2: The regulation proposed to be annulled, 22 AAC 05.300(c), limits the use o f 
contract facilities to contract housing for confinement o f  prisoners convicted o f  
misdemeanors. Since amendment o f  AS 33.30.031(a)(3)(B) made by bill section 1 would 
allow  for use o f contracted facilities for convicted felons, the regulation would be 
inconsistent with the relevant statute.

JBCrklb
96-016.klb
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N o v e m b e r  3 ,  1 9 8 1

G e r a l d  W i l k e r s o n  
L e g i s l a t i v e  A u d i t o r  
D i v i s i o n  o f

L e g i s l a t i v e  A u d i t  
P o u c h  W
J u n e a u ,  A l a s k a  9 9 8 1 1  

D e a r  M r .  W i l k e r s o n :

Y o u  h a v e  r e q u e s t e d  a n  o p i n i o n  f r o m  t h i s  o f f i c e
c o n c e r n i n g  a n  a g r e e m e n t  b e t w e e n  t h e  S t a t e  o f  A l a s k a  a n d  
P h i l l i p s  P e t r o l e u m  C o m p a n y  f o r  t h e  s a l e  o f  r o y a l t y  g a s  
p r o d u c e d  f r o m  t h e  N o r t h  C o o k  I n l e t  f i e l d .  O n  A p r i l  1 1 ,  
1 9 7 7 ,  t h e  c o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e ­
s o u r c e s  e n t e r e d  i n t o  s e p a r a t e  a g r e e m e n t s  w i t h  P h i l l i p s  
P e t r o l e u m  C o m p a n y  a n d  t h e  A l a s k a  P i p e l i n e  C o m p a n y  f o r  t h e  
s a l e  o f  C o o k  I n l e t  r o y a l t y  g a s  t o  t h e  A l a s k a  r * i p e l i n e  
C o m p a n y .  A l a s k a  P i p e l i n e  C o m p a n y  a g r e e d  t j  L a k e  a s  m u c h  o f  
t h e  S t a t e ' s  r o y a l t y  s h a r e  o f  g a s  a s  i t  c o u l d  s e l l  t o  i t s  
c u s t o m e r s .  U n d e r  t h e  o t h e r  a g r e e m e n t ,  P h i l l i p s  a g r e e d  t o :

[ P ] u r c h a s e  f r o m  t h e  S t a t e  f r o m  t i m e  t o  t i m e  
t h o s e  v o lu m e s  w h i c h  A PC  i s  u n a b l e  t o  t a k e .  
F o r  s u c h  v o lu m e s  w h i c h  i t  p u r c h a s e s  f r o m  
t h e  S t a t e ,  L e s s e e  w i l l  p a y  t h e  S t a t e  a  
p r i c e  e q u a l  t o  t h a t  a m o u n t  w h i c h  L e s s e e  
w o u l d  h a v e  o t h e r w i s e  p a i d  t o  t h e  S t a t e  a s  
r o y a l t y  i f  t h e  S t a t e  h a d  n o t  e l e c t e d  t o  
r e c e i v e  i t s  r o y a l t y  g a s  i n - k i n d  a n d  L e s s e e  
w i l l  n o t  c h a r g e  t h e  S t a t e  f o r  g a t h e r i n g  
o r  c o m p r e s s i n g  s u c h  v o lu m e s  o f  g a s  o r  f o r  
o t h e r  c h a r g e s  u n d e r  t h i s  A g r e e m e n t .

B o t h  a g r e e m e n t s  i n c l u d e  p r o v i s i o n s  w h i c h ,  i n  e f f e c t ,  p r e ­
c l u d e  a d j u s t m e n t s  t o  b i l l i n g s  m o r e  t h a n  tw o  y e a r s  a f t e r  t h e  
d a t e  o f  p a y m e n t .

O n  A p r i l  2 2 .  1 9 7 7 ,  t h e  g o v e r n o r  t r a n s m i t t e d  a  
r e s o l u t i o n  t o  t h e  l e g i s l a t u r e ’ r e q u e s t i n g  a p p r o v a l  o f  t h e  
s a l e  o f  r o y a l t y  n a t u r a l  g a s  f r o m  t h e  N o r t h  C o o k  I n l e t  f i e l d



G e r a l d  W i l k e r s o n
J - 6 6 - 1 5 9 - 8 2

N o v e m b e r  3 ,  1 9 8 1
P a g e  2

t o  t h e  A l a s k a  P i p e l i n e  C o m p a n y .  T h e  g o v e r n o r ' s  l e t t e r  t o  
t h e  l e g i s l a t u r e  d i d  n o t  r e q u e s t  a p p r o v a l  o f  t h e  P h i l l i p s  
P e t r o l e u m  C o m p a n y  a g r e e m e n t  b e c a u s e  " i t  d o e s  n o t  i n v o l v e  a  
s a l e  o f  r o y a l t y  g a s . "  T h e  1 9 7 7  l e g i s l a t i v e  s e s s i o n  a p p r o v e d  
L e g i s l a t i v e  R e s o l v e  1 0 4  f o r  t h e  s a l e  o f  r o y a l t y  g a s  t o  t h e  
A l a s k a  P i p e l i n e  C o m p a n y .  T h e  l e g i s l a t u r e  d i d  n o t  a d d r e s s  
t h e  a g r e e m e n t  b e t w e e n  P h i l l i p s  a n d  t h e  S t a t e .  Y o u  h a v e  
a s k e d  tw o  q u e s t i o n s :

1 .  P h i l l i p s  P e t r o l e u m ,  d e s p i t e  t h e  g o v e r n o r ' s  
s t a t e m e n t ,  d i d  a c q u i r e  r o y a l t y  g a s  d u r i n g  
t h e  p e r i o d  A p r i l  1 1 ,  1 9 7 7  t h r o u g h  D e c e m ­
b e r  3 1 ,  1 9 7 9 .  S h o u l d  t h e s e  a c q u i s i t i o n s  
b e  c o n s i d e r e d  u n d e r  t h e  A p r i l  1 1 ,  1 9 7 7  
c o n t r a c t  a n d  t h e r e f o r e  s u b j e c t  t o  t h e  p r o ­
v i s i o n s  o f  A S 3 8 . 0 6 . 0 5 0  a n d  A S 3 8 . 0 6 . 0 5 5  
o r  s h o u l d  t h e  a c q u i s i t i o n s  b e  c o n s i d e r e d  
a s  i n - v a l u e  t r a n s a c t i o n s  s u b j e c t  t o  t h e  
p r o v i s i o n s  o f  t h e  s t a n d a r d  l e a s e  e n t e r e d  
i n t o  b e t w e e n  t h e  p r o d u c e r  ( P h i l l i p s )  a n d  
t h e  S t a t e ?

2 .  A s s u m in g  t h e  c o n t r a c t  p r e v a i l s ,  d o e s  t h e  
i n c l u s i o n  i n  t h e  c o n t r a c t  o f  A r t i c l e  1 0 . 3 ,  
r e s t r i c t i n g  t h e  a d j u s t m e n t  o f  p r i c e s  f o r  
r o y a l t y  g a s  t o  tw o  y e a r s  f o l l o w i n g  p a y m e n t ,  
v i o l a t e  A S  0 9 . 0 1 . 1 2 0 ,  t h u s  m a k i n g  t h e  c o n ­
t r a c t  v o i d ?

D e s p i t e  a n y  c o n t r a r y  a d v i c e  w e m a y  h a v e  g i v e n  t o  
t h e  g o v e r n o r ,  w e  b e l i e v e  t h a t  t h e  P h i l l i p s  a g r e e m e n t  i s  a n  
a g r e e m e n t  o r  o t h e r  d i s p o s i t i o n  w i t h i n  t h e  m e a n i n g  o f  A S 
3 8 . 0 6 . 0 5 5 ( a )  , “ w h i c h  a t  t h e ' t i m e  o f  t h e  a g r e e m e n t  p r o v i d e d :

N o  s a l e ,  e x c h a n g e ,  o r  o t h e r  d i s p o s i t i o n  
o f  o i l  o r  g a s  o r  o f  t h e  r i g h t s  o r  w a i v e r  
o f  t h e  r i g h t s  t o  r e c e i v e  f u t u r e  p r o d u c t i o n  
o f  r o y a l t y  o i l  o r  g a s  n e e d  b e  m a d e  b y  t h e  
c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  u n d e r  
A S 3 8 . 0 5 . 1 8 3  w i t h o u t  t h e  p r i o r  a p p r o v a l  
o f  t h e  l e g i s l a t u r e  b y  a  c o n c u r r e n t  r e s o ­
l u t i o n  c o n c u r r e d  i n  b y  a  m a j o r i t y  o f  t h e  
m e m b e r s  o f  e a c h  h o u s e  . . .



1 /  A l t h o u g h  b r i e f e d  a n d  a r g u e d ,  t h e  A l a s k a  S u p r e m e  C o u r t
( d e c l i n e d  t o  a d d r e s s  t h i s  i s s u e  i n  M c K in n o n  v .  A l p e t c o , . , ______
P . 2 d  , S l i p  O p i n i o n  N o .  2 4 1 3  ( A l a s k a ,  S e p t e m b e r  1 9 ,  
1 9 8 1 ) .

2 /  A l t h o u g h  t h e  a d m i n i s t r a t i o n  h a s  t a k e n  t h e  p o s i t i o n  t h a t  
t h e  r e q u i r e m e n t  o f  s u b s e q u e n t  a p p r o v a l  v i o l a t e s  s e p a r a t i o n  
o f  p o w e r s ,  a s  a  m a t t e r  o f  c o m i t y  i t  h a s  u s u a l l y  m a d e  s u c h  
a p p r o v a l s  a  r e q u i r e m e n t  a s  a  m a t t e r  o f  c o n t r a c t .  C f . 
C o n t i n e n t a l  I n s u r a n c e  C o .  v .  B a y l e s s  & R o b e r t s ,  I n c . ,  5 4 8  
P . 2 d  3 9 8 ,  4 1 1  ( A l a s k a  1 9 7 6 ) .

N o v e m b e r  3 ,  1 9 8 1  
P a g e  3

R e c e n t  a m e n d m e n t s  t o  A S  3 8 . 0 6 . 0 5 5  h a v e ,  a m o n g  o t h e r  i t e m s ,  
c h a n g e d  t h e  r e q u i r e m e n t  o f  a p p r o v a l  b y  c o n c u r r e n t  r e s o l u t i o n  
t o  a p p r o v a l  b y  e n a c t i n g  l e g i s l a t i o n .

E v e n  t h o u g h  t h e  p r i c e  t e r m  i s  n o m i n a l l y  t h e  s a m e  
a s  i f  t h e  S t a t e  h a d  t a k e n  t h e  g a s  i n - v a l u e ,  t h e  o b l i g a t i o n s  
a s s u m e d  b y  P h i l l i p s  u n d e r  t h e  a g r e e m e n t  d i f f e r  i n  m a t e r i a l  
w a y s  f r o m  t h e  o b l i g a t i o n s  P h i l l i p s  w o u ld  b e  s u b j e c t  t o  i f  
t h e  S t a t e  t o o k  t h a t  g a s  i n - v a l u e .  T h e  s i g n i f i c a n t l y  s h o r t e r  
a u d i t  a n d  a d j u s t m e n t  p e r i o d  n o t e d  i n  y o u r  r e q u e s t  i s  o n e  
s u c h  d i f f e r e n c e .  T h e  b r o a d  l a n g u a g e  o f  A S  3 8 . 0 6 . 0 5 5 ( a )  
i n d i c a t e s  t h a t  s i g n i f i c a n t  c h a n g e s  f r o m  a  s t r a i g h t  i n - v a l u e  
t a k i n g  a r e  s u b j e c t  t o  t h e  s t a t u t o r y  p r o v i s i o n s .  We b e l i e v e  
t h a t  t h e r e  a r e  s i g n i f i c a n t  d i f f e r e n c e s  b e t w e e n  a n  i n - v a l u e  
t a k i n g  a n d  t h e  a r r a n g e m e n t  s e t  f o r t h  i n  t h e  P h i l l i p s  a g r e e m e n t .

We d o  n o t  b e l i e v e ,  h o w e v e r ,  t h a t  t h e  P h i l l i p s  
a g r e e r  ^ n t  i s  i n v a l i d .  I t  i s  o u r  o p i n i o n  t h ’ t  A S 3 8 . 0 6 . 0 5 5  
w a s  u n c o n s t i t u t i o n a l ,  a n d  t h a t  t h e  f a i l u r e  t o  s e c u r e  l e g i s ­
l a t i v e  a p p r o v a l  d i d  n o t  i n v a l i d a t e  a n  o t h e r w i s e  v a l i d  a g r e e ­
m e n t .  W e w o u ld  n o t e ,  h o w e v e r ,  t h a t  t h e  A l a s k a  S u p r e m e  C o u r t  
h a s  n o t  r u l e d  o n  t h i s  q u e s t i o n . 1 /
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I n  a p p r o v i n g - i n d i v i d u a l  c o n t r a c t s ,  t h e  l e g i s l a t u r e  
d o e s  n o t  e x e r c i s e  a  l a w m a k i n g  f u n c t i o n .  C o n s e q u e n t l y ,  i n  
t h e  a b s e n c e  o f  a  c o n s t i t u t i o n a l  g r a n t  o f  s u c h  p o w e r  o r  s o m e  
u n i q u e  c i r c u m s t a n c e  t h a t  w e  c a n n o t  p r e s e n t l y  c o n t e m p l a t e ,  a  
s t a t u t e  r e q u i r i n g  l e g i s l a t i v e  a p p r o v a l  o f  a n  i n d i v i d u a l  
c o n t r a c t  i s  a  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s . 2 /  S e e  
C h a d h a  v .  I m m i g r a t i o n  a n d  N a t u r a l i z a t i o n  S e r v i c e .  6 3 ^  F . 2 d "
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4 0 8  ( 9 t h  C i r .  1 9 8 0 )  ( " C h a d h a " ) . 3 /  I n  P u b l i c  D e f e n d e r  A g e n c y  
v .  S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t , 5 3 4  P . 2 d  9 4 7  
T A l a s k a  1 9 1 5 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h e  
d o c t r i n e  o f  s e p a r a t i o n  o f  p o w e r s ,  t h o u g h  n o t  e x p r e s s l y  s e t  
o u t  i n  t h e  A l a s k a  C o n s t i t u t i o n ,  i s  c l e a r l y  i m p l i e d .  S e e  
a l s o  M i n u t e s  o f  t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  1 9 5 5 -  
5 6 ,  a t  2 2 2 8 - 2 9 .  F u r t h e r m o r e ,  t h e  c o u r t  h a s  e x p r e s s l y  
r e c o g n i z e d  t h a t  i t  w a s  a  p u r p o s e  o f  t h e  f r a m e r s  o f  t h e  
A l a s k a  C o n s t i t u t i o n  t o  c r e a t e  a  s t r o n g  e x e c u t i v e  b r a n c h  o f  
g o v e r n m e n t .  B r a d n e r  v  H a m m o n d , 5 5 3  P . 2 d  1  ( A l a s k a  1 9 7 6 ) .

G e n e r a l l y ,  t h e  l e g i s l a t u r e ' s  d u t y  i s  t o  m a k e  l a w s ,
n o t  t o  e n f o r c e  t h e m .  I n  S p r i n g e r  v .  P h i l i p p i n e  I s l a n d s , 2 2 7  
U . S .  1 9 8  ( 1 9 2 8 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e f i n e d  
l e g i s l a t i v e  p o w e r s  a s  f o l l o w s :

L e g i s l a t i v e  p o w e r ,  a s  d i s t i n q u i s h e d  
f r o m  e x e c u t i v e  p o w e r  i s  t h e  a u t h o r i t y  
t o  m a k e  l a w s , b u t  n o t  t o  e n f o r c e  t h e m  
o r  a p p o i n t  a g e n t s  c h a r g e d  w i t h  s u c h  
e n f o r c e m e n t .

2 7  U . S .  a t  2 0 2 .  I n  M i t c h e l l  C o a l  & C o . v .  P e n n s y l v a n i a  
R a i l r o a d  C o . , 2 3 0  U .3 " !  2 4 7  ( 1 9 1 3 ) ,  J u s t i c e  P i t n e y  d i s s e n t i n g  
s t a t e d :

L e g i s l a t i o n  c o n s i s t s  i n  l a y i n g  d o w n  l a w s  
o r  r u l e s  f o r  t h e  f u t u r e ;  a d m i n i s t r a t i o n  
h a s  t o  d o  w i t h  t h e  c a r r y i n g  o u t  o f  t h e s e  
l a w s  i n t o  e f f e c t ,  t h e i r  p r a c t i c a l  a p p l i ­
c a t i o n  t o  c u r r e n t  a f f a i r s  b y  w a y  o f  m a n ­
a g e m e n t  a n d  o v e r s i g h t  i n c l u d i n g  i n v e s t i ­
g a t i o n ,  r e g u l a t i o n  a n d  c o n t r o l ,  i n  
a c c o r d a n c e  w i t h ,  a n d  i n  e x e c u t i o n  o f ,  
t h e  p r i n c i p l e s  p r e s c r i b e d  b y  t h e  l a w ­
m a k e r  . . .

3 /  T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  r e c e n t l y  a g r e e d  t o  
r e v i e w  t h e  d e c i s i o n  o f  t h e  9 t h  C i r c u i t  i n  C h a d h a . E v e n  i f  
t h e  C o u r t  r e v e r s e s  C h a d h a  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i ­
t u t i o n ,  h o w e v e r ,  w e b e l i e v e  t h a t  t h e  a n a l y s i s  s t i l l  h o l d s  
u n d e r  t h e  A l a s k a  C o n s t i t u t i o n ,  w i t h  i t  d e s i g n  f o r  a  s t r o n g  
e x e c u t i v e .  E . g . . B r a d n e r  v .  H a m m o n d , 5 3 3  P . 2 d  1 ,  3 ,  n . 3  
( A l a s k a  1 9 7 6 ) .
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I n  S t o c k m a n  v .  L e d d y , 1 2 9  P .  2 2 0  ( C o l o .  1 9 1 2 )  t h e  S u p r e m e  
C o u r t  o f  C o l o r a d o  d e c l a r e d :

I n  o t h e r  w o r d s ,  t h e  G e n e r a l  A s s e m b ly  
n o t  o n l y  p a s s e d  a n  a c t  - -  t h a t  i s ,  
m a d e  a  l a w  - -  b u t  i t  m a d e  a  j o i n t  
c o m m i t t e e  o f  t h e  S e n a t e  a n d  t h e  H o u s e  
a s  i t s  e x e c u t i v e  a g e n t  t o  c a r r y  o u t  
t h a t  l a w .  T h i s  i s  a  c l e a r  a n d  c o n ­
s p i c u o u s  a t t e m p t  b y  t h e  G e n e r a l  A s s e m ­
b l y  t o  c o n f e r  e x e c u t i v e  p o w e r  u p o n  a  
c o l l e c t i o n  o f  i t s  ow n  m e m b e r s .

1 2 9  P .  a t  2 2 3 .  S e e  a l s o ,  1 9 7 6  O p .  A t t ' y  G e n .  N o .  2 8  ( J u l y  
2 2 ,  1 9 7 6 ) .

T h e  l e g i s l a t u r e  h a s  e s t a b l i s h e d  a  p r o c e d u r e  a n d  a  
s e t  o f  c r i t e r i a  a p p l i c a b l e  t o  s a l e s  o f  r o y a l t y  o i l  a n d  g a s  
(A S  3 8 . 0 5 . 1 8 3 ,  A S  3 8 . 0 6 . 0 7 0 ) ,  a n d  t h e  e x e c u t i v e  i s  c a r r y i n g  
o u t  t h o s e  l a w s  w h e n  i t  s e l l s  r o y a l t y  o i l  a n d  g a s .  H o w e v e r ,  
t h e  l e g i s l a t u r e  i s  a l s o  a t t e m p t i n g  t o  c a r r y  o u t  t h e  l a w  i t  
h a s  e n a c t e d ,  t h a t  i s ,  e x e r c i s e  e x e c u t i v e  p o w e r ,  w h e n  i t  
r e s e r v e s  t o  i t s e l f  t h e  u l t i m a t e  a u t h o r i t y  t o  e n t e r  i n t o  
i n d i v i d u a l  c o n t r a c t s  f o r  t h e  s a l e  o f  r o y a l t y  o i l  o r  g a s .

T h e r e  a r e  s e v e r a l  w a y s  t o  i l l u s t r a t e  w h y  t h e  
r e t e n t i o n  o f  f i n a l  a p p r o v a l  c o n s t i t u t e s  t h e  e x e r c i s e  o f  
e x e c u t i v e  p o w e r .  F o r  e x a m p l e ,  t h e r e  w o u ld  b e  l i t t l e  d o u b t  
t h a t  i t  w o u l d  b e  u n c o n s t i t u t i o n a l  i f  t h e  l e g i s l a t u r e  a p ­
p o i n t e d  o n e  o f  i t s  ow n  m e m b e r s  t o  n e g o t i a t e  s u c h  a  c o n t r a c t  
a n d  p l a c e  f i n a l  a p p r o v a l  o f  t h a t  c o n t r a c t  w i t h  t h e  l e g i s ­
l a t u r e .  S t o c k m a n  v .  L e d d y , s u p r a . T h e r e  i s  n o  r e a l  d i f ­
f e r e n c e  w h e n  t h e  l e g i s l a t u r e  a s s i g n s  t h e  r e s p o n s i b i l i t y  t o   ̂>  
t h e  c o m m i s s i o n e r  o f  N a t u r a l  R e s o u r c e s  b u t  r e t a i n s  t o  i t s e l f  

- t h e  f i n a l  p o w e r  t o  a p p r o v e  o r  d i s a p p r o v e  t h e  c o n t r a c t . — T h e  —  
c o m m i s s i o n e r  b e c o m e s  a s  m u c h  t h e  a g e n t  o f  t h e  l e g i s l a t u r e  a s  
w o u ld  b e  a n y  l e g i s l a t o r  d e s i g n a t e d  t o  n e g o t i a t e .

• t
L e g i s l a t i v e  a p p r o v a l  o f  a  s a l e s  c o n t r a c t  a l s o  

f r u s t r a t e s  t h e  c o n s t i t u t i o n a l  o b j e c t i v e  o f  m a k in g  t h e  
e x e c u t i v e  b r a n c h  a c c o u n t a b l e  t o  t h e  p e o p l e . 4 /  I f  i t  i s  t h e

4 /  A c c o u n t a b i l i t y  w a s  o n e  o f  t h e  r e a s o n s  f o r  M r .  R a l p h  
R i v e r ' s  o p p o s i t i o n  t o  a n  e l e c t e d  a t t o r n e y  g e n e r a l :

N ow  t h e n ,  i f  w e w a n t  t o  b e  s u r e  t h a t  t h e  
s t r o n g  e x e c u t i v e  w h o  i s  g o i n g  t o  h a v e
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l e g i s l a t u r e ,  r a t h e r  t h a n  t h e  c o m m i s s i o n e r  o r  g o v e r n o r ,  w h o  
c o n t r o l s  t h e  f i n a l  d e s t i n y  o f  a  s a l e s  c o n t r a c t ,  t h e n  a c c o u n t ­
a b i l i t y  f o r  t h e  c o n t r a c t  i s  s p r e a d  a m o n g  t h e  m e m b e r s  o f  t h e  
l e g i s l a t u r e ,  r a t h e r  t h a n  w i t h  t h e  e x e c u t i v e .

A l s o ,  r e q u i r i n g  f i n a l  l e g i s l a t i v e  a p p r o v a l  l i m i t s ,  
i f  n o t  d e s t r o y s ,  t h e  v e r y  l a w  t h a t  t h e  l e g i s l a t u r e  e n a c t e d .  
W i t h  t h e  l e g i s l a t i v e  v e t o ,  t h e r e  a r e  n o  r e a l  c r i t e r i a  f o r  
s a l e s  o f  r o y a l t y  o i l .  T h e  l e g a l  a n d  p r a c t i c a l  s t a n d a r d  f o r  
e x e c u t i n g  a n d  r e v i e w i n g  t h e  l a w  w o u ld  n o t  b e  t h e  s t a n d a r d s  
s p e c i f i e d  i n  A S  3 8 . 0 6 . 0 7 0 ,  b u t  r a t h e r  t h e  c o n t r a c t  t e r m s  
w h i c h  w i l l  c o m m a n d  a t  l e a s t  1 1  v o t e s  i n  t h e  s e n a t e  a n d  2 1  
v o t e s  i n  t h e  h o u s e .  T h i s  p r o b l e m  i s  e v e n  m o r e  a p p a r e n t  
u n d e r  t h e  n e w  A S  3 8 . 0 5 . 0 5 5 ,  w h i c h  r e q u i r e s  l e g i s l a t i v e  
a p p r o v a l  b y  e n a c t m e n t ,  n o t  c o n c u r r e n t  r e s o l u t i o n .  U n d e r  
t h e  n e w  s t a t u t e ,  i t  i s  o n l y  t h e  t h o u g h t s  a n d  f e e l i n g s  o f  

• t h e  l e g i s l a t u r e  o n  t h a t  c o n t r a c t  w h i c h  a r e  t h e  c r i t e r i a .
T h e  p a s s a g e  ( a n d  s i g n i n g )  o f  l e g i s l a t i o n  t o  a p p r o v e  t h e  
i n d i v i d u a l  c o n t r a c t ,  b e c a u s e  i t  i s  a  n e w  s t a t u t e ,  w o u ld  
b e  v a l i d  w h e t h e r  o r  n o t  t h e r e  w a s  a  v i o l a t i o n  o f  t h e  
p r e v i o u s  l e g i s l a t i o n  c o n t a i n i n g  t h e  g e n e r a l  s t a n d a r d s .
T h e r e  w o u ld  b e  n o  f i x e d  s t a n d a r d s  o r  c r i t e r i a .

T h i s  o p i n i o n  s h o u l d  n o t  b e  m i s u n d e r s t o o d  a s  a n  
o p i n i o n  t h a t  t h e  l e g i s l a t u r e  c a n  h a v e  n o  r o l e  i n  t h e  s a l e  
o f  t h e  s t a t e ' s  r o y a l t y  o i l .  I n d e e d ,  t h e r e  a r e  f e w  l i m i t s  
o n  t h e  l e g i s l a t u r e ' s  p o w e r  t o  l e g i s l a t e  i n  t h i s  ( o r  f o r  
t h a t  m a t t e r  a n y  o t h e r )  a r e a .  T h e  l e g i s l a t u r e ,  i f  i t  
w i s h e s ,  c a n  r e s t r a i n  t h e  d i s c r e t i o n  o f  t h e  e x e c u t i v e  i n  
i n n u m e r a b l e  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  w a y s .  F o r  
e x a m p l e ,  i t  c a n  p r e v e n t  t h e  c o m m i s s i o n e r  f r o m  s e l l i n g  .

r o y a l t y  o i l  a l t o g e t h e r .  O r  i t  c a n  p l a c e  l i m i t s  o n  t h e
t y p e s  o f  s a l e s  h e  m a k e s  ( e . g . n o t  m o r e  t h a n  5  y e a r s  l o n g , ----------
o r  n o t  g r e a t e r  t h a n  T L  o f  r o y a l t y  f r o m  a  p a r t i c u l a r  
r e s e r v o i r ,  e t c . ) .  T h e  l e g i s l a t u r e  c o u l d  s p e c i f y  t h e  t e r m s  
i t  w a n t s  i n c l u d e d  i n  a  c o n t r a c t  i n  a  l a w  r e q u i r i n g  t h a t

4 /  ( c o n t i n u e d )

t h e  r e s p o n s i b i l i t y  o f  c a r r y i n g  o u t  a  
s u c c e s s f u l  a d m i n i s t r a t i o n  i s  g o i n g  t o  
g e t  t h e  b l a m e  i f  h e  d o e s n ' t  h a v e  a  
s u c c e s s f u l  a d m i n i s t r a t i o n ,  l e t  u s  n o t  
g i v e  h im  a n y  o u t s .  L e t ' s  n o t  t a k e  h im  
o f f  t h e  h o o k  b y  g i v i n g  h im  a n  a t t o r n e y  
g e n e r a l  t h a t  h e  c a n  p u t  t h e  b la m e  o n .
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t h o s e  t e r m s  b e  i n c l u d e d .  E . g . , A S 38.05.180(z).5/ T h e  
l e g i s l a t u r e  c o u l d  e v e n  g o  s o  f a r  a s  t o  e n a c t  t h e  e n t i r e  
s a l e s  c o n t r a c t  a s  a  l a w  a n d  p e r m i t  t h e  c o m m i j s i o n e r  t o  s e l l  
g a s  o n l y  u n d e r  t h a t  l a w .  I t  i s  o u r  o p i n i o n  h o w e v e r ,  t h a t  
t h e  l e g i s l a t u r e  e x c e e d s  c o n s t i t u t i o n a l  b o u n d s  w h e n  i t  
r e s e r v e s  t o  i t s e l f  t h e  r i g h t  t o  c a r r y  o u t  t h e  l a w s  i t  e n a c t s ,  
b y  r e t a i n i n g  t h e  r i g h t  o f  f i n a l  a p p r o v a l . 6 /

A s  t h e  c o u r t  i n  C h a d h a  c o n c l u d e d ,  s u c h  a  r e s e r v a ­
t i o n  o f  a u t h o r i t y  i n t r o d u c e s  a  f l e x i b i l i t y  t h a t  i s  e q u i v a l e n t  
t o  h a v i n g  n o  l a w  a t  a l l :

C o n g r e s s  h o l d s  a l l  l e g i s l a t i v e  p o w e r s .
We d o  n o t  t h i n k  t h a t  t h a t  b o d y  w o u ld  
c o n f e s s  i t s e l f  u n a b l e  t o  f o r m u l a t e  . . . 
r u l e s  o r  p o l i c i e s  a p p l i c a b l e  t o  i n d i ­
v i d u a l  c a s e s  t h a t  a r e  s u f f i c i e n t l y

5 /  A S 3 8 . 0 5 . 1 8 0 ( z )  p r o v i d e s :

N o  l e a s e s - m a y  b e  i s s u e d  u n d e r  t h i s  s e c t i o n  w i t h o u t  t h e  
i n c l u s i o n  o f  t h e  f o l l o w i n g  l a n g u a g e :  " T h e  l a n d o w n e r s '
r o y a l t y  s h a r e  o f  t h e  u n i t  p r o d u c t i o n  a l l o c a t e d  t o  e a c h  s e ­
p a r a t e l y  o w n e d  t r a c t  s h a l l  b e  r e g a r d e d  a s  r o y a l t y  t o  b e  
d i s t r i b u t e d  t o  a n d  a m o n g ,  o r  t h e  p r o c e e d s  o f  i t  p a i d  t o ,  t h e  
l a n d o w n e r s , f r e e  a n d  c l e a r  o f  a l l  u n i t  e x p e n s e  a n d  f r e e  o f  
a n y  l i e n  f o r  i t . "  L e a s e s  i s s u e d  i n  v i o l a t i o n  o f  t h i s  s u b ­
s e c t i o n  s h a l l ,  f o r  a l l  p u r p o s e s ,  b e  c o n s t r u e d  a s  c o n t a i n i n g  
t h e  l a n g u a g e  r e q u i r e d  b y  t h i s  s u b s e c t i o n . .

✓
S e e  a l s o  A S 3 8 . 0 5 . 1 2 5  ( r e s e r v a t i o n  o f  m i n e r a l s  i n  l a n d  ‘ 

d i s p o s a l )  r *  ~  ‘ " -------------------------------------------

6 /  C f .  A . L . I . V . E . ,  s u p r a , 6 0 6  P . 2 d  a t  7 7 0  ( c i t a t i o n  
o m i t t e d ) :

T h i s  s t a t u t e  e n c o m p a s s e s  a  v a r i a n t  o f  
w h a t  h a s  c o m e  t o  b e  c a l l e d  t h e  l e g i s ­
l a t i v e  v e t o .  - T h e  q u e s t i o n  i n  t h i s  c a s e  
i s  w h e t h e r  t h i s  d e v i c e  v i o l a t e s  a r t i c l e  
I I  o f  t h e  A l a s k a  C o n s t i t u t i o n .  We h o l d  
t h a t  i t  d o e s .

A . L . I . V . E .  w a s  c i t e d  a s  s u p p o r t i n g  a u t h o r i t y  i n  C h a d h a ,  
s u p r a , 6 3 4  F . 2 d  a t  4 2 0 ,  n . 1 0 .
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c l e a r  f o r  c o m p l i a n c e  b y  t h e  E x e c u t i v e  
a n d  f o r  a s c e r t a i n m e n t  b y  t h e  J u d i c i a r y .
We c a n n o t  a c c e p t  t h a t  d e f i n i t e ,  u n i f o r m  
a n d  s e n s i b l e  c r i t e r i a  g o v e r n i n g  t h e  c o n ­
f e r r a l  o f  g o v e r n m e n t  b u r d e n s  a n d  b e n e f i t s  
o n  i n d i v i d u a l s  s h o u l d  b e  r e p l a c e d  b y  a  
s p e c i e s  o f  n o n l e g i s l a t i o n ,  w h e r e i n  t h e  
E x e c u t i v e  B r a n c h  b e c o m e s  a  s o r t  o f  
r e f e r e e  i n  m a k i n g  a n  i n i t i a l  d e t e r m i n a ­
t i o n  w h i c h  h a s  n o  i n d e p e n d e n t  f o r c e  o r  
v a l i d i t y ,  e v e n  a f t e r  r e v i e w  a n d  a p p r o v a l  
b y  t h e  J u d i c i a r y .  . . .  I n  s u c h  a  w o r l d ,  
t h e  E x e c u t i v e ' s  d u t y  o f  f a i t h f u l  e x e c u ­
t i o n  o f  t h e  l a w  b e c o m e s  m e a n i n g l e s s , a s  
t h e  l a w  t o  b e  e x e c u t e d  i n  a  g i v e n  c a s e  
r e m a i n s  t e n t a t i v e  u n t i l  a f t e r  a c t i o n  
b y  t h e  E x e c u t i v e  h a s  c e a s e d .  T h e  r o l e  
o f  j u d i c i a l  r e v i e w  i n  d e t e r m i n i n g  t h e  
p r o c e d u r a l  o r  s u b s t a n t i v e  f a i r n e s s  o f  
a d m i n i s t r a t i v e  a c t i o n  b e c o m e s  e q u a l l y  
n u g a t o r y  b e c a u s e  e x  p a r t e  i n f l u e n c e  
o n  a d m i n i s t r a t i v e  d e c i s i o n m a k e r s ,  o n c e  
c o n d e m n e d ,  n o w  i s  m a d e  t h e  n o r m .  S u c h  
f l e x i b i l i t y  i s  b u t  t h e  s t r u c t u r a l  t x * i n  
o f  l a w l e s s  r u l e .

C h a d h a , s u p r a , 6 3 4  F . 2 d  a t  4 3 5 - 4 3 6 .  T h e  s a m e  p r i n c i p l e  a n d  
r u l e  a p p l y  h e ’ r e .

T h e r e f o r e ,  i t  i s  o u r  o p i n i o n  t h a t  t h e  l e g i s l a t i v e  
v e t o  i n  A S  3 8 . 0 6 . 0 5 5  w a s  u n c o n s t i t u t i o n a l .  I f  s t a t u t o r i l y ' ^ ,  
r e q u i r e d  l e g i s l a t i v e  a p p r o v a l  w a s  u n c o n s t i t u t i o n a l ,  i t  
f o l l o w s  t h a t  t h e  P h i l l i p s ' a g r e e m e n t  m e t  a l l ' l e g a l  r e q u i r e - ' "  
m e n t s  f o r  i t s  a p p r o v a l .

Y o u r  s e c o n d  q u e s t i o n  i n v o l v e s  AS 0 9 . 1 0 . 1 2 0 ,  w h i c h
p r o v i d e s :

A n  a c t i o n  b r o u g h t  i n  t h e  n a m e  o f  o r  f o r  t h e  
b e n e f i t  o f  t h e  s t a t e ,  a n y  p o l i t i c a l  s u b ­
d i v i s i o n ,  o r  p u b l i c  c o r p o r a t i o n  m a y  
b e  c o m m e n c e d  o n l y  w i t h i n  s i x  y e a r s  o f  t h e  
d a t e  o f  a c c r u a l  o f  t h e  c a u s e  o f  a c t i o n .

T h i s  p r o v i s i o n  i s  a  s t a n d a r d  s t a t u t e  o f  l i m i t a t i o n s  a p p l y i n g  . . 
t o  a  s t a t e  o r  m u n i c i p a l  g o v e r n m e n t .  I t  d o e s  n o t  a f f e c t  t h e  ■
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a b i l i t y  o f  t h e  s t a t e  t o  e n t e r  i n t o  a n  a g r e e m e n t  t o  r e d u c e  
t h e  p e r i o d  o f  t i m e  u n d e r  w h i c h  a n  a c t i o n  m a y  b e  b r o u g h t .  
A l t h o u g h  t h e r e  a r e  s o m e  e x c e p t i o n s  t o  t h i s  r u l e ,  u s u a l l y  
i n v o l v i n g  w h e t h e r  t h e  t i m e  s t i p u l a t e d  i n  t h e  c o n t r a c t  i s  a  
r e a s o n a b l e  p e r i o d  o f  t i m e ,  w s  d o  n o t  s e e  h o w  t h o s e  e x c e p t ­
i o n s  a p p l y  t o  t h e  g e n e r a l  f r e e d o m  t o  c o n t r a c t  o n  a  s h o r t e r  
t i m e  l i m i t .  S e e ,  g e n e r a l l y ,  A n n o t a t i o n ,  " V a l i d i t y  o f  
C o n t r a c t u a l  T im e  P e r i o d ,  S h o r t e r  t h a n  S t a t u t e  o f  L i m i t a ­
t i o n s ,  f o r  B r i n g i n g  A c t i o n , "  6  A L R  3 d  1 1 9 7 .  T h e r e f o r e ,  w e 
d o  n o t  b e l i e v e  t h a t  t h e  t w o - y e a r  t i m e  p e r i o d  a g r e e d  t o  i n  
t h e  P h i l l i p s  c o n t r a c t  v o i d s  t h a t  p a r t i c u l a r  a g r e e m e n t .

I f  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e
t o  c a l l .

S i n c e r e l y ,

WILSON L. CONDON 
ATTORNEY GENERAL

A s s i s t a n t  A t t o r n e y  G e n e r a l

R M M :m r

1 4 0 9
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S t a t e  o f  A l a s k aD epartm ent of Law

W. B u s h  
a n t  A t t o r n e y  G e n e r a l

subject  LB&A C o m m i t t e e  a u t h o r i t y  
o v e r  T o u r i s m  
A p p r o p r i a t i o n

Y o u  h a v e  a s k e d  o u r  a d v i c e  c o n c e r n i n g  t h e  e f f e c t  o f  a  
c l a u s e  i n  t h e  FY 8 9  B u d g e t  A c t  w h i c h  p u r p o r t s  t o  c o n d i t i o n  a n  
a p p r o p r i a t i o n  t o  t h e  D i v i s i o n  o f  T o u r i s m  u p o n  a p p r o v a l  o f  t h e  
d i v i s i o n ' s  p r o p o s e d  p r o g r a m  b y  t h e  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  
C o m m i t t e e  ( L B & A C ) .  T h e  l a n g u a g e  i n  q u e s t i o n  p r o v i d e s :

$ 4 9 0 , 0 0 0  i s  a p p r o p r i a t e d  f o r  i n t e r n a t i o n a l  t o u r i s m  
m a r k e t i n g .  N o n e  o f  t h e s e  f u n d s  s h a l l  b e  e x p e n d e d  
u n t i l  t h e  d e p a r t m e n t  h a s  r e a s s e s s e d  i t s  p r o g r a m  
a n a  p r e s e n t e d  i t s  p l a n  f o r  l e g i s l a t i v e  b u d g e t  a n d  
a u d i t  c o m m i t t e e  a p p r o v a l .

S e c t i o n  2 7 ,  c h .  1 5 4 ,  SLA 1 9 8 8  a t  5 1 .  B r i e f l y ,  w e  c o n c l u d e  t h a t  
t h i s  l a n g u a g e  i s  i n v a l i d  a n d  o f  n o  e f f e c t  f o r  t w o  r e a s o n s :  
1)  t h e  l a n g u a g e  c o n s t i t u t e s  a n  i m p r o p e r  a t t e m p t  b y  t h e  
l e g i s l a t u r e  t o  p e r f o r m  a n  e x e c u t i v e  f u n c t i o n ,  i n  v i o l a t i o n  o t  t h e  
d e p u t a t i o n  o t  p o w e r s  d o c t r i n e ;  a n d  2 )  e v e n  i f  t h i s  o v e r s i g h t  o f  
t h e  d i v i s i o n ' s  w o r k  w e r e  t o  b e  d e e m e d  a  l a w - m a k i n g  f u n c t i o n ,  t h i s  
f u n c t i o n  c o u l d  o n l y  b e  e x e r c i s e d  b y  t h e  l e g i s l a t u r e  a c t i n g  a s  a  
w h o l e  a n d  c o u l d  n o t  b e  d e l e g a t e d  t o  t h e  LB&AC.

D I S C U S S I O N

T h e  
a r t i c l e  I X ,  
s e c t i o n  1 4 ,  
p r e s c r i b e d  
i m p l e m e n t e d  
t h e  LB&AC
M e m b e r s  o f  t h e  c o m m i t t e e  c o m e  e q u a l l y  f r o m  t h e  t w o  h o u s e s  o f  t h e  
l e g i s l a t u r e .  AS 2 4 . 2 0 . 1 6 1 .  T h e  p o w e r s  o f  t h a t  i n t e r i m  c o m m i t t e e  
a r e  s p e c i f i c a l l y  e n u m e r a t e d  i n  AS 2 4 . 2 0 . 2 0 1 ( a ) ( 1 )  -  ( 1 2 ) .  I n
g e n e r a l ,  t h e  c o m m i t t e e  i s  g i v e n  t h e  a u t h o r i t y  t o  r e v i e w  t h e

O f f i c e  o f  L e g i s l a t i v e  A u d i t o r  i s  e s t a b l i s h e d  b y  
, s e c t i o n  1 4 ,  o f  t h e  A l a s k a  C o n s t i t u t i o n .  U n d e r  

t h e  a u d i t o r  h a s  t h e  p o w e r  t o  c o n d u c t  p o s t - a u d i t s  a s  
b y  l a w .  T h e  C o n s t i t u t i o n a l  p r o v i s i o n  h a s  b e e n  
b y  t h e  e n a c t m e n t  o f  AS 2 4 . 2 0 . 1 5 1 ,  w h i c h  e s t a b l i s h e s  

t o  s u p e r v i s e  t h e  w o r k  o f  t h e  l e g i s l a t i v e  a u d i t o r .

s t a t e ' s  f i s c a l  p o l i c i e s  a n d  m a k e  r e c o m m e n d a t i o n s  t o  
a n d  t h e  l e g i s l a t u r e  c o n c e r n i n g  a p p r o p r i a t i o n s ,  t h e i r  
a n d  t h e  f i s c a l  p o l i c i e s  o f  t h e  s t a t e .

the g o v e r n o r  
e x p e n d i t u r e ,



J .  A n t h o n y  S m i t h ,  C o m m i s s i o n e r  A u g u s t  2 6 ,  1 9 8 8
D e p a r t m e n t  o f  C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  P a g e  2
6 6 3 - 8 9 - 0 0 5 2  6

S e p a r a t i o n  of  p o w e r s :

T h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  f o r b i d s  o n e  b r a n c h  o f  
g o v e r n m e n t  f r o m  e n c r o a c h i n g  u p o n  t h e  f u n c t i o n s  o f  a n o t h e r .  T h i s  
d o c t r i n e  h a s  b e e n  r e c o g n i z e d  i n  A l a s k a .  I n  P u b l i c  D e f e n d e r  
A g e n c y  v .  S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  D i s t r i c t " ! 5 T 4  P T Z H  9 4 7  
( A l a s k a  19  7 5 ) ,  t h e  A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h e  d o c  : r i n e  o f  
s e p a r a t i o n  o f  p o w e r s ,  t h o u g h  n o t  e x p r e s s l y  s e t  o u t  i n  t h t  A l a s k a  
C o n s t i t u t i o n ,  i s  c l e a r l y  i m p l i e d .  S e e  a l s o  M i n u t e s  o f  t h t  A l a s k a  
C o n s t i t u t i o n a l  C o n v e n t i o n  1 9 5 5 - 5 6 ,  a t  2 2 2 8 - 2 9 .  F u r t h e r m o r e ,  t h e  
c o u r t  h a s  e x p r e s s l y  r e c o g n i z e d  t h a t  i t  w a s  a  p u r p o s e  o f  t h e  
f r a m e r s  o f  t h e  A l a s k a  C o n s t i t u t i o n  t o  c r e a t e  a  s t r o n g  e x e c u t i v e  
b r a n c h  o f  g o v e r n m e n t .  B r a d n e r  v .  H a m m o n d ,  5 5 3  P . 2 d  1 ( A l a s k a  
1 9 7 6 )  .

G e n e r a l l y ,  t h e  l e g i s l a t u r e ' s  d u t y  i s  t o  m a k e  l a w s ,  n o t  
t o  e n f o r c e  t h e m .  I n  S p r i n g e r  v .  P h i l i p p i n e  I s l a n d s , 2 2 7  U . S .  198 
( 1 9 2 8 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  d e f i n e d  l e g i s l a t i v e  
p o w e r s  a s  f o l l o w s :

L e g i s l a t i v e  p o w e r ,  a s  d i s t i n g u i s h e d  f r o m  e x e c u t i v e  
p o w e r  i s  t h e  a u t h o r i t y  t o  m a k e  l a w s ,  b u t  n o t  t o  
e n f o r c e  t h e m  o r  a p p o i n t  a g e n t s  c h a r g e d  w i t h  s u c h  
e n f o r c e m e n t .

2 2 7  U . S .  a t  2 0 2 .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n e v e r  a d d r e s s e d  t h e  l i m i t s  
o f  t h e  l e g i s l a t u r e ' s  a u t h o r i t y  w i t h  r e s p e c c  t o  s u p e r v i s i o n  o v e r  
s t a t e  e x p e n d i t u r e s .  H o w e v e r ,  i t  i s  w e l l  e s t a b l i s h e d  i n  o t h e r  
j u r i s d i c t i o n s  t h a t  o n c e  a n  a p p r o p r i a t i o n  i s  m a d e ,  t h e  
l e g i s l a t u r e ' s  d u t y  i s  c o m p l e t e d ,  a n d  i t  i s  t h e n  u p  t o  t h e  
e x e c u t i v e  b r a n c h  t o  e x e c u t e  a n d  a d m i n i s t e r  t h e  l e g i s l a t i v e l y  
c r e a t e d  p r o g r a m .  A t t e m p t s  b y  l e g i s l a t u r e s  t o  c o n d i t i o n  
a p p r o p r i a t i o n s  o n  o b t a i n i n g  t h e  p r i o r  a p p r o v a l  o f  a  p a r t i c u l a r  
p r o g r a m  p l a n  b y  a  l e g i s l a t i v e  c o m m i t t e e  i n v a r i a b l y  v i o l a t e  t h e  
s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .

O n e  o f  t h e  l e a d i n g  c a s e s  i n  t h i s  a r e a  i s  P e o p l e  v .  
T r e m a i n e , 1 6 8  N . E .  8 1 7  ( N . Y .  1 9 2 9 ) ,  w h e r e  t h e  Ne w Y o r k  C o u r t  o f  
A p p e a l s  s t r u c k  dowmi a  s t a t u t e  g r a n t i n g  c e r t a i n  l e g i s l a t i v e  
c o m m i t t e e  c h a i r m e n  t h e  a u t h o r i t y  t o  d i s a p p r o v e  o f  t h e  a l l o c a t i o n  
o f  l u m p  s u m  a p p r o p r i a t i o n s .  I n  a  w e l l - r e a s o n e d  c o n c u r r i n g  
o p i n i o n ,  J u s t i c e  C r a n e  s t a t e d  t h e  b a s i c  r u l e  t h a t  p r o h i b i t s  t h e  
l e g i s l a t u r e  f r o m  a t t a c h i n g  a s  a  c o n d i t i o n  t o  a n  a p p r o p r i a t i o n  t h e  
a p p r o v a l  o f  a  l e g i s l a t i v e  b o d y :

( T ] h e  L e g i s l a t u r e  h a s  a b s o l u t e  c o n t r o l  o v e r  
a p p r o p r i a t i o n s .  I t  m a y  m a k e  a p p r o p r i a t i o n s  a l s o
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u p o n  s u c h  c o n d i t i o n s  a n d  w i t h  s u c h  r e s t r i c t i o n s  a s  
i t  p l e a s e s .  I t  c a n  c r e a t e  o r  l i m i t  t h e  p o w e r  o f  
a d m i n i s t r a t i v e  o f f i c e s .  T h e r e  i s  o n e  t h i n g ,  
h o w e v e r ,  i t  c a n n o t  d o ,  a n d  t h a t  i s  i m p l i e d ,  i f  n o t  
e x p r e s s e d ,  i n  o u r  C o n s t i t u t i o n .  I t  c a n n o t  
e x e r c i s e  t h e  f u n c t i o n s  o f  t h e  e x e c u t i v e .  I t  
c a n n o t  a d m i n i s t e r  t h e  m o n e y  a f t e r  i t  h a s  b e e n  o n c e  
a p p r o p r i a t e d .  I f  i t  m a k e s  l u m p  s u m
a p p r o p r i a t i o n s ,  w h a t e v e r  c o n d i t i o n s  i t  m a y  a t t a c h  
t o  t h e  e x p e n d i t u r e ,  i t  c a n n o t  m a k e  o n e  o f  t h o s e  
c o n d i t i o n s  t h e  a p p r o v a l  b y  o n e  o f  i t s  o w n  m e m b e r s ;  
t h a t  i s ,  t o  c o n f e r  u p o n  h i m  t h e  d u t i e s  o f  a n  
a d m i n i s t r a t i v e  o f f i c e .

I n  1 9 7 6 ,  t h e  S o u t h  C a r o l i n a  l e g i s l a t u r e  c r e a t e d  a  J o i n t
A p p r o p r i a t i o n  R e v i e w  C o m m i t t e e ,  c o m p o s e d  o f  1 2  l e g i s l a t o r s ,  t o  
r e v i e w  a n d  a p p r o v e  a n y  e x p e n d i t u r e  o f  f u n d s  b y  t h e  s t a t e  n o t  
o t h e r w i s e  s u b j e c t  t o  a p p r o p r i a t i o n ;  t h e s e  f u n d s  p r i m a r i l y  
c o n s i s t e d  o f  u n a n t i c i p a t e d  p r o g r a m  r e c e i p t s  f r o m  t h e  f e d e r a l  
g o v e r n m e n t .  * /  I n  S t a t e  v .  M c l n n i s , 2 9 5  S . E . 2 d  6 3 3  ( S . C .  1 9 8 2 ) ,  
t h e  s t a t e  s u p r e m e  c o u r t  h e l d  t h a t  t h i s  g r a n t  o f  a u t h o r i t y  w a s  a n  
u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  u p o n  t h e  e x e c u t i v e  b r a n c h  b y  t h e  
l e g i s l a t u r e ,  i n  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  
T h e  c o u r t  h e l d  t h a t  a l t h o u g h  t h e  l e g i s l a t u r e  c e r t a i n l y  m a y  
c o n t r o l  s t a t e  s p e n d i n g  t h r o u g h  t h e  a p p r o p r i a t i o n  p r o c e s s ,  i t  m a y  
n o t  d o  s o

t h r o u g h  t h e  a d m i n i s t r a t i o n  o f  a p p r o p r i a t i o n s  w h i c h  
i s  t h e  f u n c t i o n  o f  t h e  e x e c u t i v e  d e p a r t m e n t .  T h e  
d e s i r a b i l i t y  o f  t h e  G e n e r a l  A s s e m b l y ' s  " g e t t i n g  a  
h a n d l e "  o n  t h e s e  m a t t e r s  i s  u n d e r s t a n d a b l e  a n d  
a p p r o p r i a t e  b u t  i t s  e f f o r t  t o  c o n t r o l  t h e s e  
m a t t e r s  t h r o u g h  a  c o m m i t t e e  c o m p o s e d  o f  t w e l v e  o f  
i t s  m e m b e r s  i s  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e .

I d .  a t  6 3 7 .  S e e  a l s o ,  A d v i s o r y  O p i n i o n  i n  r e  S e p a r a t i o n  o f  
P o w e r s  , 2 9 5  S . E 7 2 3  5 W ( N  . ' C 7 ' 1 9 8 2 1 “

* /  I n  A l a s k a ,  a n  a g e n c y  m a y  e x p e n d  u n a n t i c i p a t e d  p r o g r a m  
r e c e i p t s  o n l y  a f t e r  s u b m i t t i n g  a  r e v i s e d  p r o g r a m  t o  t h e  LB&AC.  
T h e  LB&AC,  h o w e v e r ,  d o e s  n o t  h a v e  t h e  a u t h o r i t y  t o  v e t o  t h e  
e x p e n d i t u r e .  AS 3 7 . 0 7 . 0 8 0 ( h ) .

I d .  a t  8 2 8 .

1 5 1
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I n  a  c a s e  i n v o l v i n g  t h e  s a m e  q u e s t i o n  y o u  h a v e  a s k e d ,  
t h e  C o l o r a d o  S u p r e m e  C o u r t  h e l d  t h a t  v a r i o u s  p r o v i s i o n s  i n  a n  
a p p r o p r i a t i o n s  b i l l  v i o l a t e d  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .  
A n d e r s o n  v  L a m m ,  5 7 9  P . 2 d  6 2 0  ( C o l o .  1 9 7 8 ) .  O f  p a r t i c u l a r  n o t e ,  
t h e  c o u r t  h e l d  n o t  o n l y  t h a t  . r e q u i r e m e n t  o f  p r i o r  l e g i s l a t i v e  
J o i n t  B u d g e t  C o m m i t t e e  a p p r o v a l  o f  a n  e x e c u t i v e  e x p e n d i t u r e  w a s  
u n c o n s t i t u t i o n a l  ( I d .  a t  6 2 7 )  , b u t  a l s o  t h a t  c o n d i t i o n i n g  a n  
a p p r o p r i a t i o n  o n  a n  a g e n c y ' s  p r i o r  p r e p a r a t i o n  o f  a  r e p o r t  a n d  a 
f i v e - y e a r  p l a n ,  w h e r e  c o m m i t t e e  a p p r o v a l  w a s  n o t  r e q u i r e d ,  w a s  
i n v a l i d .

T h i s  p a r t i c u l a r  r e q u i r e m e n t  o f  a  c o s t - b e n e f i t  
r e p o r t  a n d  a  f i v e - y e a r  p l a n  i n  e f f e c t  g i v e s  t h e  
J o i n t  B u d g e t  C o m m i t t e e  a  c l o s e  s u p e r v i s o r y  r o l e  
o v e r  t h e  a d m i n i s t r a t i o n  o f  t n e  a p p r o p r i a t e d  f u n d s .  
A s  s u c h ,  t h e  r e q u i r e m e n t  i m p e r m i s s i b l y  i n f r i n g e s  
u p o n  t h e  e x e c u t i v e ' s  a d m i n i s t r a t i v e  a u t h o r i t y .

A l t h o u g h  t h e r e  a r e  n o  r e p o r t e d  d e c i s i o n s  i n  A l a s k a  o v e r  
t h e  a p p r o p r i a t e  r o l e  o f  t h e  LB&AC,  i n  1 9 7 8  t h e  J u n e a u  S u p e r i o r  
C o u r t  d e a l t  w i t h  t h i s  i s s u e  i n  t h e  c a s e  o f  K e l l e y  v .  H a m m o n d , 
C a s e  N o .  7 7 - 4  ( O r d e r  o n  m o t i o n  f o r  s u m m a r y  j u d g m e n t : , d a t e d  A p r i l  
1 2 ,  1 9 7 8 ) .  K e l l e y  i n v o l v e d  a  c h a l l e n g e  t o  a  l e g i s l a t i v e
e n a c t m e n t  t h a t  r e q u i r e d  t h e  LB&AC t o  a p p r o v e  a n y  t r a n s f e r  b e t w e e n  
a p p r o p r i a t i o n s .  T h e  c o u r t  h e l d  c h a t  t h e  g r a n t  o f  t h i s  
a p p r o v a l / v e t o  a u t h o r i t y  t o  t h e  LB&AC c o n s t i t u t e d  a  v i o l a t i o n  o f  
t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  w a s  t h e r e f o r e  i n v a l i d .  
I d . ,  T r a n s c r i p t  o f  O r d e r  a t  3 ;  s e e  a l s o ,  1 9 7 6  O p .  A t t ' y  G e n .  / /28 
T J u l y  2 2 ) .  N u m e r o u s  o p i n i o n s  o f  t h i s  o f f i c e  h a v e  a l s o  c o n c l u d e d  
t h a t  a t t e m p t s  b y  t h e  LB&AC t o  e x e r c i s e  a u t h o r i t y  i n  a r e a s
t r a d i t i o n a l l y  u n d e r  t h e  p r o v i n c e  o f  t h e  e x e c u t i v e  w e r e  i n v a l i d .  
1 9 8 4  I n f .  O p .  A t t ' y  G e n .  ( J u l y  3 ;  6 6 1 - 8 4 - 0 4 4 0 ) ;  1 9 8 1  I n f .  Op .
A t t ' y  G e n .  ( N o v .  3 ;  6 6 3 - 8 2 - 0 1 5 9 ) ;  1 9 8 0  I n f .  O p .  A t t ' y  G e n .  ( O c t .  
8 ;  6 6 3 - 8 1 - 0 0 1 9 ) .

We f i n d  t h e  r e a s o n i n g  i n  t h e s e  c a s e s  a n d  o p i n i o n s
p e r s u a s i v e ,  a n d  w e  b e l i e v e  t h e  A l a s k a  S u p r e m e  C o u r t  w o u l d  d o  t h e  
s a m e .  We d o  n o t  k n o w ,  a n d  d e c l i n e  t o  p r e d i c t ,  w h e t h e r  t h e  A l a s k a  
c o u r t  w o u l d  a d o p t  t h e  p o s i t i o n  t a k e n  b y  t h e  C o l o r a d o  c o u r t
p r o h i b i t i n g  t h e  l e g i s l a t u r e  f r o m  r e q u i r i n g  a g e n c y  r e p o r t s  a s  a
P r e c o n d i t i o n  f o r  e x p e n d i n g  a p p r o p r i a t i o n s .  A l s o ,  w e  b e l i e v e  t h e  

e g i s l a t u r e  c a n  r e q u i r e  t h e  D i v i s i o n  o f  T o u r i s m  t o  a n s w e r
q u e s t i o n s  a n d  c o o p e r a t e  i n  i n v e s t i g a t i o n s  p e r f o r m e d  b y  t h e  LB&AC,  
u n d e r  t h e  c o m m i t t e e ' s  c o n s t i t u t i o n a l  a n d  s t a t u t o r y  a u t h o r i t y .  
H o w e v e r ,  w e  c o n c l u d e  t h a t  t h e  l a n g u a g e  p u r p o r t i n g  t o  c o n d i t i o n



J .  A n t h o n y  S m i t h ,  C o m m i s s i o n e r  A u g u s t  2 6 ,  1 9 8 8
D e p a r t m e n t  o f  C o m m e r c e  & E c o n o m i c  D e v e l o p m e n t  P a g e  5
6 6 3 - 8 9 - 0 0 5 2

t h e  d i v i s i o n ' s  a p p r o p r i a t i o n  o n  p r i o r  LB&AC a p p r o v a l  o f  t h e  
d i v i s i o n ' s  p r o g r a m  v i o l a t e s  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e .

D e l e g a t i o n  o f  l e g i s l a t i v e  a u t h o r i t y ;

A l t h o u g h  t h e  l e g i s l a t u r e  m a y  n o t  i n v a d e  t h e  f u n c t i o n s  
o f  t h e  e x e c u t i v e ,  t h e  l e g i s l a t u r e  d o e s  h a v e  t h e  a u t h o r i t y  t o  
c o n t r o l  a g e n c y  e x p e n d i t u r e s  t h r o u g h  t h e  a p p r o p r i a t i o n s  p r o c e s s .  
T h u s ,  a l t h o u g h  i t  c a n n o t  c o n d i t i o n  a n  a p p r o p r i a t i o n  o n  s u b s e q u e n t  
LB&AC a p p r o v a l  o f  t h e  d e t a i l s  o f  a  p r o g r a m  s  a d m i n i s t r a t i o n ,  a n d  
i t  a l s o  c a n n o t  c o o  c l o s e l y  s u p e r v i s e  a n  a g e n c y ' s  u s e  o f  
a p p r o p r i a t e d  f u n d s ,  t h e  l e g i s l a t u r e  c a n  c o n t r o l  a n  a g e n c y ' s  
p r o g r a m s  b y  c o n t r o l l i n g  c h e  a m o u n t  o f  v a r i o u s  a p p r o p r i a t i o n s  a n d  
p u t t i n g  r e a s o n a b l e  r e s t r i c t i o n s  o n  t h e m .  H o w e v e r ,  t h i s  i s  a  
l a w - m a k i n g  f u n c t i o n ,  w h i c h  m a y  b e  p e r f o r m e d  o n l y  b y  t h e  
l e g i s l a t u r e  a c t i n g  a s  a  w h o l e .

A s  s i i m i n g  a r g u e n d o  t h a t  t h e  LB&AC a p p r o v a l  a u t h o r i t y  
c o n t a i n e d  i n  t h i s  a p p r o p r i a t i o n  w e  r e  c o n s i d e r e d  t o  b e  a  
l e g i s l a t i v e  a c t  a n d  t h e r e f o r e  c o n s t i t u t i o n a l  u n d e r  t h e  s e p a r a t i o n  
o f  p o w e r s  d o c t r i n e ,  t h i s  a u t h o r i t y  c o u l d  n o t  b e  d e l e g a t e d  c o  a
c o m m i t t e e .  I n  S t a t e  v .  L e g i s l a c i v e  F i n a n c e  C o m m i t t e e , 5 4 3  P .  2 d
1 3 1 7  ( M o n c .  1 9 7 5 " n  r e l i e d  o n  b y  t h e  A l a s k a  S u p r e m e  C o u r t  i n  S t a t e  
v .  A . L . I . V . E . , 6 0 6  P . 2 d  7 6 9 ,  7 7 8  ( A l a s k a  1 9 8 0 ) ,  t h e  c o u r t  s t r u c k  
d own  a  l e g i s l a t i v e  e n a c t m e n t  t h a t  g r a n t e d  a n  i n t e r i m  l e g i s l a t i v e  
c o m m i t t e e  t h e  a u t h o r i t y  t o  r e v i e w  a n d  a p p r o v e  b u d g e t  a m e n d m e n t s ,  
i . e . ,  e x p e n d i t u r e s  b y  s t a t e  a g e n c i e s  i n  e x c e s s  o f  a p p r o p r i a t i o n s .  
A f t e r  r e c o g n i z i n g  t h a t  t h e  a u t h o r i t y  Co a p p r o v e  s u c h  e x p e n d i t u r e s  
w a s  c e r t a i n l y  a  p r o p e r  l e g i s l a c i v e  f u n c c i o n ,  t h e  c o u r t  
n o n e t h e l e s s  h e l d  t h a t  c h q  g r a n t  o f  t h i s  a u t h o r i t y  t o  a  c o m m i t t e e  
wa s  a n  u n c o n s t i t u t i o n a l  d e l e g a t i o n  o f  l e g i s l a t i v e  p o w e r .

[ T ] h e  1 9 7 5  M o n t a n a  L e g i s l a t u r e  i n  i t s  e n a c t m e n t  o f  
S . B .  4 0 1  a n d  H . B .  1 ( S p e c i a l  s e s s i o n )  e m p o w e r i n g  
t h e  F i n a n c e  C o m m i t t e e  t o  a p p r o v e  b u d g e t  a m e n d m e n t s  
d e l e g a t e d  a  p o w e r  p r o p e r l y  e x e r c i s a b l e  o n l y  b y  
e i t h e r  t h e  e n t i r e  l e g i s l a t u r e  o r  a n  e x e c u t i v e  
o f f i c e r  o r  a g e n c y ,  t o  o n e  o f  i t s  i n t e r i m  
c o m m i t t e e s .  S u c h  a  h y b r i d  d e l e g a t i o n  d o e s  n o t  
p a s s  c o n s t i t u t i o n a l  m u s t e r .  T h e  p o w e r  i n  q u e s t i o n  
h e r e  r e s i d e s  i n  e i t h e r  t h e  e n t i r e  l e g i s l a t i v e  b o d y  
w h i l e  i n  s e s s i o n  o r ,  i f  p r o p e r l y  d e l e g a t e d ,  i n  a n  
e x e c u t i v e  a g e n c y .

I d .  a t  1 3 2 1 .  O t h e r  c a s e s  r e a c h i n g  a  s i m i l a r  c o n c l u s i o n  i n c l u d e  
j T t a t e  v .  M c l n n i s , 2 9 5  S . E . 2 d  a t  6 3 9  a n d  A d v i s o r y  O p i n i o n ,  2 9 5
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T h e  p a r t i c u l a r  p r o v i s i o n  i n  t h e  FY 8 9  B u d g e t  A c t  
c o n s t i t u t e s  a  s i g n i f i c a n t  e n c r o a c h m e n t  i n t o  t h e  e x c l u s i v e  
p r o v i n c e  o f  t h e  e x e c u t i v e  b r a n c h  b y  t h e  l e g i s l a t u r e ,  u n l i k e  t h e  
a c t  a t  i s s u e  i n  t h e  M o n t a n a  c a s e .  H o w e v e r ,  i n  t h e  u n l i k e l y  e v e n t  
t h a t  a  c o u r t  w e r e  t o  f i n d  t h i s  p r o v i s i o n  t o  b e  c o n s t i t u t i o n a l  
u n d e r  t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e ,  t h e  r a t i o n a l e  u s e d  by 
t h e  M o n t a n a  c o u r t  w o u l d  a p p l y ,  a n d  w e  c o n c l u d e  t h a t  t h e  p r o v i s i o n  
w o u l d  c e r t a i n l y  f a i l  a s  a n  i m p r o p e r  d e l e g a t i o n  o f  l e g i s l a t i v e  
a u t h o r i t y .

We h o p e  t h i s  a n s w e r s  y o u r  q u e s t i o n s .

J W B :j f

c c :  L e g i s l a t i v e  B u d g e t  & A u d i t  C o m m i t t e e



prctativo approach of tho unusually distinguished panel of Circuit Judges who. shortly after the FTCA was passed, wrote:
"When after many years of discus­sion and debate Congress has at length established a general policy of governmental generoeity toward tort claimants, it would Beem that that policy should not bo set aside or hampered by a niggardly con­struction based on formal rules made obsolete by the very purpose of the Act itself. Particularly should this be true os to the broad terms of coverage employed in the basic grant of liability itself." Spe- lor v United States, 171 F2d 208, 209 (CA2 1948).'•

The wisdom that prompted the Court’s grant of certiorari is not reflected in its interpretation of the
ML The member* of the panel were Learned Hand. Chief Judge, and Auguatui N. Hand and Charles E. Clark, Circuit Judgw.
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1946 Act. Rather, it reflects a vision that would oxclude electronic eaves- dropping from tho coverage of the Fourth Amendment and satellites from the coverage of the Commerce Clause. The international commu­nity includes Bovereignless places but no places where them is no rule of law. Majestic legislation like the Federal Tort Claims Act should be read with the vision of the judge, enlightened by an interest in justice., not through the opaque green eye­shade of the cloistered bookkeeper. As President Lincoln obeerved in his first State of the Union Mesaago:
"It is as much tho duty of ( ment to render prompt justi against itself, in favor of citiza- as it is to administer the ss between private individuals."”
1 respectfully dissent

H H. Con, Clot*. 37th Con*. 2d S «. App
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[Noe. 91-261 a n d  91-274]

A r g u e d  D e c e m b e r  9,1992. Decided M a r c h  8,1993.

Decision: National L a b o r  Relations A c t  (29 U S C S  55 151 et seq.) held not to 
-pree m p t  e n f o r c e m e n t  b y  Massachusetts agency, acting aa o w n e r  of c o n­
struction project, of p  re hire collective bargaining agreement.

SUMMARY
A n  independent g o v e r n m e n t  agency charged b y  the Masaachusetta Legis­

lature with providing w a t e r e u p p l y  services, s e w a g e  collection, a n d  treat­

ment a nd disposal services for eastern Massachusetts w a s  ordered b y  the 

United States District Cou r t  for the District of Massachusetts to build 

••wage treatment facilities for tho cleaning of Boston Harbor. U n d e r  the 

agency’s enabling statute a n d  Masaachusetta’ public bidding laws, the 

o p n e y  w a s  to (1) provide funds for construction, (2) o w n  the facilities to bo 

(3) establish all bid conditions, (4) decide all contract awards, (5) p ay 

« «  contractors, a n d  (6) generally supervise the project. A n  engineering firm, 

“u^d as the a g e n c y’s project mana g e r ,  negotiated a  labor a g r e e m e n t  which, 

a m o n g  other items, (1) recognized a  particular union os the exclusive 

^ g a i n i n g  agent for all craft employees, a n d  (2) established a  10-year no- 

•trike c o m m i t m e n t .  T h e  a g e n c y  approved the a g r e e m e n t  a n d  adopted a  bid 

*P®mfication, w h i c h  required each contractor a n d  subcontractor to agree to

6 6 5



U.S. SUPREME COURT REPORTS 122 L Ed 2d
abide b y  the a g r e e m e n t  a n d  to be b o u n d  b y  tho ogreement'e provisions. In  

response to a  charge b y  a  contractors’ association that the a g r e e m e n t  

violated the National L a b o r  Relations A ct ( N L R A )  (29 U S C S  §§ 151 et seq.)t 

the general counsel of the Nntional Labor Relations B o a r d  fo u n d  that (1) the 

a g r e e m e n t  w a s  a  valid prehire a g r e e m e n t  u n d e r  §8<f) of the N L R A  (29 

U S C S  § 158(f)), a n d  (2) the a g r e e m e n t’s provisions limiting w o r k  o n  the 

project to contractors w h o  agreed to abide b y  the a g r e e m e n t  w e r e  lawful 

u n d e r  a  constmction-induatry proviso to § 8(e) of tho N L R A  (29 U S C S  

§ 158(e)). A n  organization representing n o n u n i o n  construction industry e m ­

ployers— seeking, a m o n g  other itemB, to enjoin e n f o r c e m e n t  of the bid 

specification ns pre-empted u n d e r  the N L R A — br o u g h t  suit in the District 

C o u r t  against the ngency, the engineering firm, a n d  the union. T h e  District 

C o u r t  denied tho organization's motion for a preliminary injunction. O n  

appeal, the U n i t e d  States C o u r t  of Appeals for the First Circuit reversed, 

expressing the view that the bid specification w a s  p r e -empted u n d e r  the 

N L R A  (135 B N A  L R R M  2713, 117 C C H  L C  H 10392. 1990-2 C C H  Trade 

Coses H 69229). T h e  C o u r t  of Appeals subsequently vacated this opinion, but 

o n  rehearing e n  banc, tho Co u r t  of Appeals again reversed the District 

Court, expressing the v i e w  that (1) the agency's intrusion into the bargain­

ing process w a s  pervasive a n d  w a s  not a  permissible sort of peripheral 

regulation; a n d  (2) the bid specification w a s  pre-empted, because the agency 

w a s  regulating activities that Congress intended to bo unrestricted by • g o v e r n m e n t a l  p o w e r  (936 F 2 d  346).
O n  certiorari, the U n i t e d  States S u p r e m e  C o u r t  reversed a n d  rera 

t; In a n  opinion b y  B l a c k m u n , J., expressing the u n a n i m o u s  v i o w  of the u>

(. it w a s  held that (1) the N L R A  does not pre-empt e n f o r c e m e n t  b y  a  state 

j agency, acting as t he o w n e r  of a  construction project, of a n  otherwise lawful 

I: prehire collective bargaining a g r e e m e n t  negotiated b y  private parties; (2)' j: u n d e r  the circumstances, the a g e n c y’s e n f o r c e m e n t  of the bid specificatio f w a s  not g o v e r n m e n t  regulation a n d  w a s  therefore not subject to N L R A  p;

■j emption, as the ag ency w a s  the proprietor of the construction project u n d  

; . state l aw a n d  w a s  acting as a purchaser of construction services; 

r, permitting the state to participate freely in the market p l a c e  u n d e r  

) circumstances p r o m o t e d  the legislative goals that a n i m a t e d  the passage 

the 55 8(e) a n d  8(0 provisions regarding construction-industry prehire agr 

fUentB^pnd (4) thus, n  preliminary injunction against e n f o r c e m e n t  o f  the bi 
BpecificatfiWt w a s  .improper.
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for the cleaning of a harbor, the 

agency's enforcement of a bid specifi­

cation requiring each contractor a n d  

subcontractor to ogree to abide b y  a 

prrhire collective bargaining agree­

m e n t  negotiated b y  the agency's 

hired project m a n a g e r — w h i c h  agree­

men t ,  a m o n g  other items, . ecugnizes 

a particular union os the exclusive 

bargaining agent for all craft e m ­

ployees a n d  establishes u  10-year n o­

strike c o m m i t m e n t — is not g o vern­

m e n t  regulation a n d  is therefore not 

Bubjoct to N L R A  pre-emption, w h e r e  

(1) the a g e n c y  is the proprietor of 

the construction project u n d e r  state 

l a w  a n d  is acting as a  purchaser of 

construction services, (2) the agency, 

in adopting the bid specification, iB 

attempting to insure a n  efficient 

project that is completed as quickly 

a n d  effectively ns possible at the 

loweot cost, (3) enforcement of the 

bid specification is specifically tai­

lored to the o n e  particular project in 

question, a n d  (4) it is undisputed 

that the prehire a g r e e m e n t  is a 

valid labor contract u n d e r  the provi­

sions of §58(e) a n d  8(0 of the N L R A  

(29 U S C S  §5 158(e), 158(0) regarding 

prehire agr e e m e n t s  in the construc­

tion industry; permitting the state to 

participate freely in the marketplace 

u n d e r  3uch circumstances promotes 

the legislative goals that a n i m a t e d  

the passage of the §§ 8(e) a n d  8(0 

provisions, e v e n  t h o u g h  thoee provi­

sions are not m a d e  specifically appli­

cable to the state in such c i r c u m­

stances; thus, n  preliminary injunc­

tion against enforcement of the bid 

specification is improper.

C o m m e r c e  § 129 —  N a t i o n a l  L a ­

b o r  Relations A c t  —  p r e - e m p­

tion of state l o w

2. Be c a u s e  the National L a b o r  R e ­

lations A c t  (29 U S C S  §5 151 et seq.) 

contains n o  express p r e e m p t i o n  pro- 

5 6 8

vision, the United States S u p r e m e  

C o u r t  should not find a  state labor 

provision federally pre-empted u n­

less (1) the provision conflicts with 

fedural l a w  or w o u l d  frustrate tho 

federal scheme, or (2) the court dis­

cerns f r o m  the totality of the cir­

c u m s t a n c e s  that Congress sought to 

o c c u p y  tho field to tho exclusion of 
the states. ■u
States, Territories, and Posses­sions § 22 — federal pre-emp­tion

3. Consideration of a  state law 

u n d e r  tho Federal Constitution's su­

p r e m a c y  clause (Art VI, cl 2) starts 

w i t h  the basic as s u m p t i o n  that C o n­

gress did not intend to displace etc a 

law; the Unit e d  States S u p r e m o  

Court is reluctant to infer pre-emp­

tion of state law.

Commerce § 129 — National La­bor Relations Act — pro-amp tlon of state regulation K ,
4a. 4b. T h e  Notional L a b o r  R e  

tiona A c t  ( N L R A )  (29 U S C S  55 1 5 1  

seq.) pre-empts state l a w  in that 

N L R A  prevents a  state f r o m  

ing within n  zone that is pro 

a r d  reserved for (1) National 

Relations B o a r d  ( N L R B )  jurisdicti 

or (2) m a r k e t  freedom; tha first 

e m p t i o n  principle, forbidding 

a n d  local regulation of activities 

ore protected b y  5 7  of the N L R A  ( 

U S C S  § 157), or that constitute 

unfair labor practice u n d e r  5 8 of 

N L R A  (29 U S C S  5 158). (1) pro'tibi 

regulation even of activities that 

N L R A  only arguably protects or 

hibits, a n d  (2) is designed to p 

conflict between, o n  the o n e  

state a n d  local regulation and. 

the other, Congress' inti 

s c h e m e  of regulation, e m b o d i e d  

§57 n n d  8, w h i c h  s c h e m e  ind 

the choice of the N L R B ,  rother 

state or federal courts, as the a
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conduct; therefore,prialo b o d y  to i m p l e m e n t  the N L R A ;  

the second pre-emption principle, 

which prohibits state a n d  municipal 

regulation of areas that have been 

left to bo controlled by tho free piny 

of economic forces, preserves C o n ­

gress' intentional balance between 

the uncontrolled p o w e r  of m a n a g e­

m e n t  a n d  labor to further their re­

spective interests; however, such 

pre-emption doctrines apply only to 

state regulation, a n d  a  state doeo not 

regulate simply b y  acting within o n e  

of tho protected areas.

Commerce § 129 — National La­bor Relations Act — pre-emp­tion — action of state ns pro­prietor
6a-5c. A  state, acting os a  propri­

etor, m a y  m a n a g e  state-owned prop­

erty without offending the pre-emp­

tion principles of the National Labor 

Relations A c t  (29 U S C S  §5151 et 

seq.), given that such stato acts, 

which involve the state's interaction 

with private participants in the m a r ­

ketplace, are not t a n t a m o u n t  to reg- 

ulation or policymaking; in the a b­

sence of a n y  express or implied indi­

cation by Congress that n state m a y  

not m a n a g e  the state's o w n  property 

w h e n  the state pursues purely pro­

prietary interests, the United States 

S u p r e m e  Court will not infer m  re­

striction o n  such state conduct.

C o m m e r c e  § 129; States, Teirito- 

ries, a n d  Posses s i o n s  § It’ —  

National L a b o r  Relations A c t  

—  p r e - e m p t i o n  —  private a c­

tors —  s u p r e m a c y  clause 

8- p i e  fact that a  private actor 

*oay "regulate" does not m e a n  that 

“>e private actor m a y  be ”prc- 

*tnpted" b y  the National Labor R e­

d o n s  A ct ( N L R A )  (29 U S C S  §5 151 

*eq ), as the Federal Constitution’s 

w p r e m n c y  clause (Art VI, cl 2) doesHot r m in

private actors 

m a y  "regulate" os they pleaae. aa 

long as their conduct does not vio­

late the law; thus, a  private actor, 

unlike a  state actor, m a y — without 

violating the N L R A — participate in 

a  boycott of a  supplier o n  the basis 

of a  labor policy concern rather t h n n  

a profit motive, e v e n  t h o u g h  the 

private actor, u n d e r  s u c h  c i r c u m­

stances, w o u l d  b e  attempting to 

"regulate” the suppliers a n d  w o u l d  

not b e  acting ns a typical proprietor.

Labor § 114 — construction indus­try proviso — prehire agree­ments
7. T h e  construction-induntry pro­

viso to § 8(e) of the National Lab o r  

Relations A c t  (29 U S C S  5 168(e))—  

setting forth a n  exception f r o m  

§8(e)’B prohibition against "hot- 

cargo" a g r e e m e n t s  that require a n  

e m p l o y e r  to refrain f r o m  doing busi­

ness with a n y  person not agreeing to 

b e  b o u n d  b y  a prehire a g r e e m e n t —  

permits a  general contractor’s pre- 

hire collective bargaining a g r e e m e n t  

to require a n  e m p l o y e r  not to hire 

other contractors performing w o r k  

o n  a  particular project site unless 

such contractors agree to b e c o m e  

b o u n d  b y  the te r m s  of that agree­

ment.

Labor §§ 37, 45 — construction industry — changes to pre­hire agreement
8. T h e  final proviso to 5 8 (0 of the 

N a t i o n a l  L a b o r  R e l a t i o n s  A c t  

( N L R A )  (29 U S C S  5158(0) permits 

construction industry employees, 

once hired, to utilize the National 

La b o r  Relations B o a r d  election pro­

cess u n d e r  §5 9(c) a n d  9(e) of the 

N L R A  (29 U S C S  §5 159(c). 159(e)) if 

s u c h  e m p l o y e e s  w i s h  to reject the 

bargaining representative or to c a n­

cel the union security provisions of a
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Labor § 40 — construction indus­try agreements

9. T h e  intent of Congress, in e n­

acting exem p t i o n s  in §5 8(e) a n d  8(0 

of the National L a b o r  Relations A ct 

( N L R A )  (29 U S C S  55 158(e), 158(0) 

authorizing certain kinds of project 

labor a g r e e m e n t s  in the construction 

industry, is to a c c o m m o d a t e  condi­

tions specific to that industry, s u c h  

conditions including (1) the short­

t e r m  nature of e m p l o y m e n t ,  w h i c h  

m a k e s  posthire collective bargaining 

difficult; (2) the contractor's ne e d  for 

predictable coats a n d  a  steady supply 

of skilled labor; a n d  (3) a  longstand­

ing c u s t o m  of prehire bargaining in 
the industry.

A p p e a l  § 1339.6 —  certiorari —

SYLLABUS BY REPORTER OF DECISIONS

F e d e r a l  C o u r t  o f  A p p e a l s  d e­

cision —  w h a t  r e v l e w a b l e  

10a, 10b. O n  certiorari to review a 

Federal C o u r t  of Appeals' decision as 

to w h o t h e r  the National L a b o r  Rela­

tions A c t  ( N L R A )  (29 U S C S  §§ 151 et 

Beq.) pre-empts e n f o r c e m e n t  b y  a 

state authority, acting as the o w n e r  

of a  construction project, of a n  oth­

erwise lawful prehire collective bar­

gaining a g r e e m e n t  negotiated b y  pri­

vate parties, tho Unit e d  States S u­

p r e m e  Court will decline to address 

the application, if any, of § 8(d) of 

the N L R A  (29 U S C S  § 158(d)) to the 

agreement, w h e r e  (1) the Court of 

Appeals did not rely o n  that section 

of the N L R A ,  a n d  (2) the S u p r e m e  

C ou r t  did not grant certiorari o n  
that question.

Following a  lawsuit over its fail­

ure to prevent the pollution of Boa- 

ton Harbor, petitioner M a s s a c h u­

setts W a t e r  Resources Authority 

( M W R A ) —  the state a g e n c y  that pro­

vides, inter alia, s e w a g e  services for 

eastern Massachusetts— w a s  ordered 

to clean u p  the Harbor. U n d e r  state 

law, M W R A  provides the funds for 

construction, o w n s  the sewnge-treat- 

m e n t  facilities to be built, estab­

lishes all bid conditions, decides all 

contract awards, pays the contrac­

tors, a n d  generally supervises the 

project. Petitioner Kaiser Engineers, 

Inc., the project m a n a g e r  selected b y  

M W R A .  negotiated a n  a g r e e m e n t  

with petitioner Building a n d  C o n ­

struction T r a d e s  Council o n d  affili­

ated organizations ( B C T C )  that 

w o u l d  assure labor stability over the 

life of the project, a n d  M W R A  di­

rected in Specification 13.1 of its 

solicitation for project bids that each 

successful bidder m u s t  agree to 

abide b y  the labor a g r e e m e n t’s

terms, ’’e s p o n d e n t  organization,', 

w h i c h  represents n o n u n i o n  construc­

tion industry employers, filed Huit 

against petitioners, seeking, a m o n g  

other things, to enjoin enforcement 

of Bid Specification 13.1 o n  the' 

g rounds that it is pre-empted un d e r  

the National L a b o r  Relations Act. 

( N L R A ) .  T h e  District Cou r t  denied 

the organization's motion for prelim­

inary injunction, but the Court ot 

A p p e a l s  reversed, h o l d i n g  thati 

M W R A ' s  intrusion into the bargain­

ing process w a s  pervnsive a n d  not 

the sort of peripheral regulation 

that w o u l d  b e  permissible un d e r  S o n  

Diego Building Trades Council v 

G a r m o n ,  3 5 9  U S  236, 3  L  E d  2d 775,

7 9  S  C t  773, a n d  that B id Specifica­

tion 13.1 w a s  pre-empted u n d e r  M a ­

chinists v  Wisconsin E m p l o y m e n t  

Relstions C o m m ’n, 4 2 7  U S  132, 4 9  L' 

E d  2 d  396, 9 6  S  a  2548. because 

M W R A  w a s  regulating activiti 

that Congress intended to b e  *>" 

stricted b y  g o v e r n m e n t a l  power.
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em p t  e nforcement b y  a  state author­

ity, acting ns the o w n e r  of a  con­

struction project, of a n  otherwise 

lawful prehire collective-bargaining 

agreement negotiated by private 

parties. This Co u r t  has articulated 

two distinct N L R A  pre-emption prin­

ciples: " G a r m o n  p r e e m p t i o n "  for­

bids state a n d  local regulation of 

activities that are protected by  § 7 of 

tho N L R A  or constitute n n  unfair 

labor practice u n d e r  § 8, while " M a ­

chinists pre-emption" prohibits rtato 

and municipal regulation of areas 

that h a v e  been left to be controlled 

by tho free play of economic forces. 

These pre-emption doctrines apply 

only to state labor regu lation , see, 

e.g., Machinists, 4 2 7  US ,  at 144, 4 9  L  

E d  2d 396, 9 6  S  C t  2548. A  Stato 

m a y  act without offending t h e m  

w h e n  it acta ns n  proprietor n n d  its 

acts therefore ore not t a n t a m o u n t  to 

regulation or policymaking. Perm i t­

ting States to participate freely in 

tho marketplace is not only consis­

tent with N L R A  pre-emption princi­

ples generally but also, in this case, 

promotes the legislative goals that 

anim a t e d  the passage of tho N L R A ’s 

§ 8(e) a n d  § 8(f) exceptions regarding 

prehire agre e m e n t s  in the construc­

tion industry. It is undisputed that 

the A g r e e m e n t  b e t w e e n  Kaiser a n d  

B C T C  is a valid labor contract u n d e r  

55 8(e) a n d  (0. In enacting the ex c e p­
tions, Congress intended to a c c o m­

m o d a t e  conditions specific to the c o n­

struction industry, a n d  there is n o  

reason to expect the industry's defin­

ing features to d e p e n d  u p o n  the p u b­

lic or private nature of the entity 

purchasing contracting services. A b ­

sent a n y  express or implied indica­

tion b y  Congress that a State m a y  

not m a n a g e  its o w n  property w h e n  

pursuing a  purely proprietary inter­

est such as M W R A ' s  interest here, 

a n d  w h e r e  analogous private c o n­

duct w o u l d  b e  permitted, this Cou r t  

will not infer such a  reetriction.

935 F 2 d  345, reversed a n d  re­

ma n d e d .

B l a c k m u n ,  J „  delivered the opin­

ion for a u n a n i m o u s  Court.
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M a u r i c e  B a s k i n  argued the cause lor respondents.

OPINION OF THE COUnT
Justice B l a c k m u n  delivered the 

opinion of the Court,

['•1 T h e  issue in this case is 

whother the National Lab o r  Rela­

tions Act, 49 Stnt 449, as u m e n d e d ,  

29 U S C  §151 et seq. [29 U S C S  

55151 et seq.], pre-empts enforce­

ment by a  state authority, acting as 

the o w n e r  of a  construction project, 

of an otherwise lawful prehire col­

lective-bargaining a g r e e m e n t  negoti­

ated b y  private parties.

I
T h e  Massachusetts W a t e r  R e ­

sources Authority ( M W R A )  is a n  in­

d e p e n d e n t  g o v e r n m e n t  a g e n c y  

charged b y  the Massachusetts Legis­

lature with providing water-supply 

services, s e w a g e  collection, a n d  

treatment a n d  disposal services for 

the eastern half of Massachusetts.
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M a a a  G e n  Lavra, c h  9 2  A p p ,  55 1-1 ot 

soq. ( S u p p  1992). Following a lawsuit 

a r m i n g  out nf ita failure to prevent 

tho pollution of Boston Harbor, in 

alleged violation of tho Federal W a ­

ter Pollution Control Act, 8 6  Stat 

816, as a m e n d e d ,  3 3  U S C  5 1251 ot 

seq. (33 U S C S  5 5 1 2 5 1  et seq.; 

M W R A  w a s  ordered to clean u p  the 

Harbor. S e e  United States v M e t r o­

politan Dist. Comin'n, 757 F  S u p p  

121. 123 ( M a s s  1991). T h e  cleanup 

project w a s  expected to cost $6.1 

billion over 10 years. 9 35 F 2 d  346. 

347 ( C A 1  1991), T h e  District Cou r t  

required construction to proceed 

without interruption, m a k i n g  n o  al­

low a n c e  for delays f r o m  causes such 

as labor disputes. A p p  71 (Affidavit 

of Richard D. Fox. Director of the 

P r o g r a m  M a n a g e m e n t  Division of 

M W R A ) .  M W R A  h as p rimary re­

sponsibility for tho project. U n d e r  its 

enabling statute n n d  the C o m m o n ­

wealth's public-bidding laws, M W R A  

provides the funds for construction 

(assisted b y  state a n d  federal 

grants), o w n s  tho sewoge-treatment 

facilities to be built, establishes all 

bid conditions, decides all contract 

awards, pays the contractors, n n d  

generally supervisee the project. S e e  

9 3 5  F2d, ot 3 4 7  (citing M a s s  G e n  

Laws, c h  9 2  A p p  §§ 1-1 ct seq. iSupp 

1992), c h  149, §§ 4 4 A  to 441, n n d  c h  

30. § 3 9 M )  (1991),

In the spring of 1988, M W R A  se­

lected Kaiser Engineers. Inc.. as its 

project m o n n g e r .  Kaiser w a s  to be 

primarily in charge of m a n a g i n g  a n d  

supervising construction activity.

Kaiser also w a s  to advise M W R A  on 

the d e v e l o p m e n t  of a  labor-relations 

policy thnt w o u l d  maintain worksite 

h a r m o n y ,  l a b o r - m a n a g e m e n t  peace, 

n n d  overall stability throughout the" 

duration of the project. T o  that end, 

Kaiser suggested to M W R A  that 

Kaiser bo permitted to negotiate nn 

a g r e e m e n t  with tho Building an d  

Construction T r ades Council a n d  af­

filiated organizations ( B C T C )  that 

w ou l d  naaure labor stability over the 

life of the project. A p p  to Pet for 

Cerv in No. 91-274, p  7 5a ( M W R A  

Pet App). M W R A  accepted Kaiser's 

suggestion, a n d  Kaiser accordingly 

proceeded to negotiate the Boston 

H a r b o r  W a s t e w a t e r  T r e a t m e n t  F a­

cilities Project L a b o r  A g r e e m e n t  

Ibid. T h e  A g r e e m e n t  included: recog­

nition of B C T C  as the exclusive bar­

gaining agent for all craft e m p l o y­

ees; use of specified m e t h o d s  for re­

solving all labor-related disputes; a 

requirement that nil em p l o y e e s  be, 

subject to union-security provisions 

compelling t h e m  to b e c o m e  union 

m e m b e r s  within seven days of their 

e m p l o y m e n t ;  the p r i m a r y  use of 

B C T C ' h  hiring halls to supply the 

project’s craft labor force; a 10-year 

noetriko c o m m i t m e n t ;  n n d  o re­

quirement that all contractors a n d  

subcontractors agree to b e  b o u n d  by 

the A g r e e m e n t  9 3 5  F2d, at 348. See 

generally M W R A  Pet A p p  107a (full 

text of Agreement). M W R A ’s Board 

of Directors approved n n d  adopted 

the A g r e e m e n t  in M u y  1989 a n d  

directed that Bid Specification 13.1 

be incorporated into ita solicitation 

of bids for w o r k  o n  the project1 9 35

I. M im chiurtu rompvUUrebiddin* liw i 
require MWRA lo Mala ita prefrrenre (or a 
contract term, euch aa a project labor axnw- 
roenl, in the form of a kid apecification. Three 
lawa, which MWRA's Enabling Act explicitly 
incorporate*. ae« Max Cen Uwv. ch 02 App, 
11-Ofgl (Supp 19921 I incorporating Maaa (ten

Lam ch 30. | MM, and ch 149. f  144A to 44ft 
11991)1, require that the c u m p e tlUrebidding 
prpoaaa be earned out by (he awerding aw- 
Ihonty. Sae Modem Continental Cooatr. CVa v» 
Lowell, M l Maaa 829. BM. 4«8 NE2d 117 
1177-1178119841
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p2d, at 347. Bid Specification 13,1 

provides in pertinent part;

•JE)ach successful bidder a n d  a n y  

end all levels of subcontractors, ns 

a condition of being n w n r d e d  n 

contract or subcontract, will agree 

to abide b y  the provisions of tho 

Boston H a r b o t  W a a t e w n l e r  Treat­

m e n t  Facilities Project Ln b o r  

A g r e e m e n t  as executed n n d  effec­

tive M a y  22. 1989, b y  n n d  be t w e e n  

Kaiser . . .  o n  behnlf of | M W R A ) ,  

nnd ( B C T C ) . . .  n n d  will be b o u n d  

by tho provisions of thot agree­

me n t  in the s o m e  m a n n e r  ns a n y  

other provision of tha contract." 

M W R A  Pel A p p  141n-142o.

In M a r c h  1990, a contractors’ asso­

ciation not n  pnrty to this case filed 
a charge with the National Lab o r  

Relations B o a r d  contending that the 

A g r e e m e n t  violated the N L R A .  T h e  

N L R B  G e neral Counsel refused to 

issue a complaint, finding: (1) that 

the A g r e e m e n t  is n valid prehire 

agreement u n d e r  } 8 ( 0  of the N L R A .  

29 U S C  } 158(0 (29 U S C S  5 158(01. 

which authorizes auch a g r e e m e n t s  in 

tho construction industry, n n d  (2) 

that the A g r e e m e n t’s provisions lim­

iting w o r k  o n  the project to contrac­

tors w h o  agree to abide b y  the ngree- 

m o n t  are lawful u n d e r  the construc- 

tion-industry proviso to 5 We), 29 

U S C  } 158(e) (29 U S C S  5 158(e)]. This 

proviso seta forth a n  exception from 

58(e)'s prohibition against "hot 

a u g o "  a g reements that require a n  

employer to refrain f r o m  doing busi­

ness with a n y  person not agreeing to 

he bo u n d  by a  prehire a g r e e m e n t  

Building 4  Trade* Council (Kaiser 

Engineers, Inc.), C o s e  l-CE-71, 

N L R B  Advico M e m o ,  J u n o  25. 1990, 

h W R A  Pet A p p  88n.

Also in M a r c h  1990. respondent 

"■eciated Builders n n d  Contractors

of Masaa c h u s e t t a / R h o d e  Island, Inc. 

(ABC), a n  organization representing 

n o n u n i o n  construction industry e m ­

ployers. b rought this suit against 

M W R A .  Kaiser, n n d  B C T C .  seeking, 

a m o n g  other things, to enjoin e n­

forcement of Bid Specification 13.1. 

A B C  alleged pre-emption u n d e r  the 

N L R A ,  p r e e m p t i o n  u n d e r  5514(c) of 

the E m p l o y e e  Reti r e m e n t  I n c o m e  

Security Act, 8 8  Stat 897, 29 U S C  

51144(c) (29 U S C S  5 1144(c)) ( E R­

ISA). violations of the Equal Protec­

tion n n d  D u e  Process Clauses of the 

Fourteenth A m e n d m e n t ,  conspiracy 

to reduce competition, in violation of 

the S h e r m a n  Act, 2 6  Stat 209. as 

a m e n d e d .  15 U S C  5 1 (IB U S C S  5 U  

a n d  various stnle-law clnims. O n l y  

N L R A  p r e e m p t i o n  is at issue here.

T h e  U n ited State* District Court 

for the District of Masaachusetta re­

jected each of A B C ’s claims n n d  d e­

nied ita moti o n  for n preliminary 

injunction. M W R A  Pet A p p  76a-83n. 

T h e  Co u r t  of Ap p e a l s  for the First 

Circuit reversed a n d  directed entry 

of a preliminary injunction restrain­

ing the use of Bid Specification 13.1, 

reaching only tho issue of N L R A  

preemption. 135 L R R M  2713 11990). 

T h e  Court of Appeals subaequently 

granted a petition for rehearing en 

banc, vacating the panel opinion. 

M W R A  Pet A p p  84a. U p o n  rehear­

ing e n  banc, the Co u r t  of Appeals, 

b y  a  3-2 vote, ogain reversed the 

j u d g m e n t  of tho District Court, one* 

m o r e  reaching only the pre-emption 

issue, 9 3 5  F2d. at 359-360. T h o  court 

held that M W R A ' a  intrusion into the 

bargaining process w a s  pervasive 

a n d  not tho sort of peripheral regu­

lation that w o u l d  be permiuaiblo u n ­

der S a n  Diego Building T r a d e s  C o u n ­

cil v G o r m o n .  3 5 9  U S  236, 3 L  E d  2d 

775, 7 9  S  C t  7 7 3  (1959). S e e  9 3 5  F2d. 

at 3 5 3  It also held that Bid Specifi-

573
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cation 13.1 w a s  pro-empted u n d e r  

Machinists v Wisconsin E m p l o y m e n t  

Relations C o m r n ’n. 4 27 U S  132. 49 L  

E d  2d 396. 9 6  S  C t  2 5 4 8  (1976). 

because M W R A  w a n  regulating ac­

tivities that Congress intended to be 

unrestricted b y  g o v e r n m e n t a l  power. 

Because o f  the i m portnnco of the 

irue, w e  g ranted certiorari. 504 U S

 . 118 L  E d  2 d  541, 1 12 S  C t  1935

(1992).

n
[2, 3] T h e  N L R A  contains n o  ex- 

presa pre-emption provision. T h e r e­

fore. in accordance with aettlcd pre­

em p t i o n  principles, w e  should not 

find M W R A ' s  bid specification pre­

e m p t e d  ..... . . .  unlean it conflicts

with federal I n w  or w o u l d  frustrate 

the federal scheme, or unless |we| 

discern f r o m  the totality of the cir­

cum s t a n c e s  that Congress sought to 

o c c u p y  the field to the exclusion of

the States. Metropolitan Life Ins.
Co. v  Masaachusetta, 4 71 U S  724, 

747-748. 8 5  L  E d  2 d  728, 105 S  C t  

2 3 8 0  (1985) (citations omitted). W e  

are reluctant lo infer pre-emption. 

S e e  Cippolone v  Liggett G r o u p ,  Inc.,

5 04 U S  . ------  — . 120 L  E d  2d

407. 112 S  C» 2 6 0 8  (1992); Rice v 

S a n t a  F e  Elevntor Corp., 331 U S  

218. 230. 91 L  E d  1447. 67  S  C t  1146 

(1947), "Consideration u n d e r  the S u ­

p r e m a c y  C l ause starts with the basic 

a s s u m p t i o n  that Congress did not 

intend to displace stale law." M a r y ­

land v  Louisiana, 451 U S  725. 746. 

6 9  L  E d  2 d  156, 101 S  C t  3 0 7 5  (1981) 

W i t h  these general principles in 

mind, w e  turn to the particular pre­

emp t i o n  doctrines that h a v e  devel­

oped a r o u n d  the N L R A .

[4s] In Metropolitan Life Ins. Co. v 

Massachusetts, 471 U S .  at 748, 8 5  L  

E d  2 d  728. 105 S  Ct  2380, w e  noted: 

574

" T h e  Co u r t  h as articulated t w o  dis­

tinct N L R A  pre-emption principles." 

T h o  first, " G a r m o n  pre-emption." see 

S a n  Diego Building T r a d e s  Council v 

G a r m o n ,  supra, forbids state a nd 

local regulation of activities that are 

"protected b y  5 7 of the [ N L R A ] ,  or 

constitute a n  unfair labor practice 

u n d e r  § 8." 3 6 9  U S ,  at 244, 3 L  E d  

2d 776, 7 9  S  C t  773. S e e  also G a m e r  

v  Teamsters, 3 4 6  U S  -185, 498-499,98 

L  E d  2 2 8  7 4  S  C t  161 (1963) 

("[W]hen t w o  separate remedies ore 

brought to bear o n  the s a m e  activity, 

a conflict is imminent"). G a n n o n  

pre-emption prohibits regulation 

even of activities that the N L R A  

only arguably protects or prohibits. 
S ee Wisconsin Dept, of Industry v 

G o u l d  Inc., 47 5  U S  282, 286, 89 L  E d  

2 d  223, 106 S  C t  1057 (1986). This 

rule of pre-emption is designed to 

prevent conflict between, o n  the one- 

hand. state a n d  local regulation and, 

o n  the other, Congress' "integrated 

r c h e m o  of regulation," G a r m o n ,  359 

U S. at 247, 3  L  E J  2 d  775, 7 9  S  a  

773, e m b o d i e d  in §§7 a n d  8  of tho 

N L R A .  w h i c h  includes the choice of 

the N L R B ,  rather t h a n  state or fed­

eral courts, as the appropriate body 

to i m p l e m e n t  the Act. Metropolitan 

Life Ins. Co. v Massachusetts, 471 

U S ,  «t 748-749, a n d  n 26. 85  L  E d  2d 

728, 105 S  C t  2380.

In G a r m o n ,  this C o u r t  held that a 

state court w a s  precluded from 

a w a r d i n g  d a m a g e s  to employers for 

econ o m i c  Injuries resulting from 

peaceful picketing b y  labor unions 

that h a d  not b e e n  selected b y  a  m a ­

jority of e m p l o y e e s  as their bargain­

ing agent. 3 5 9  U S ,  at 246, 3 L  E d  2d 

775, 7 9  S  C t  773. T h e  Co u r t  said: 

" O u r  concern is with delimiting ar­

eas of conduct w h i c h  m u s t  be free* 

f r o m  state regulation if national pol­

icy is to be left u n h a m p e r e d .” & )“•' 

In Gould, w e  held that the N L R A .

B U I L D I N G  T R A D E S  v  A S S O C I A T E D  B L D R S .

(1993) 122 L  Ed 2d 866

self-help activity to be regulable b yp r e e m p t s  a  statute that disqualifies 

from doing business with the State 

persons w h o  h a v e  violated the 

b'lJlA three times within a  5-ycar 

period. W e  e m p h a s i z e d  there that 

"the G a r m o n  rule prevents States 

not only f r o m  setting forth stan­

dards of conduct inconsistent with 

the substantive requirements of tho 

N L R A ,  but also f r o m  providing their 

o w n  regulatory or judicial remedies 

for conduct prohibited or arguably 

prohibited b y  the Act.” 4 7 5  U S ,  at 

286. 8 9  L  E d  2 d  223, 1 06 S  C t  1057 

(citing 3 6 9  U S ,  nt 217. 3  L  E d  2d 

776,79 S  C t  773).

A  second pre-emption principle, 

"Machinists pre-emption," see M a ­

chinists v  Wisconsin E m p l o y m e n t  

Relations C o m m ' n ,  427 U S, at 147, 

49 L  E d  2 d  396. 9 6  S  a  2548, pro­

hibits state a n d  municipal regula­

tion of nrcan that h a v e  b e e n  left " 'to 

be controlled b y  the free play of 

economic forces."' Id., at 140, 4 9  L  

E d  2 d  396, 9 6  S  C t  2 5 4 8  (citation 

omitted). S e e  also G o l d e n  State 

Transit Corp. v Loa Angeles, 4 75 U S  

608, 614, 8 9  L  E d  2d 616. 106 S  Ct 

1396 (1986) (Golden State I); G o l d e n  

Stale Transit Corp. v Loa Angeles, 

493 U S  103, 111, 107 L  E d  2 d  420, 

110 S  a  444 (1989) (Golden State II). 

Machinists p r e e m p t i o n  preserves 

Congress' ''intentional b a l a n c e  

"'between the uncontrolled p o w e r  of 

m a n a g e m e n t  n n d  labor to further

their respective interests. G o l d e n

State I, 4 75 U S .  at 614, 8 9  L  E d  .Id 

616, 106 S  C t  1395 (citations omit­

ted). /
In Machinists, we held that tho 

Wisconsin Employment Relations 
Commission could not designute ns 

unfair labor practice under state 
“ w a concerted refusal by a union 
*®*1 its members to work overtime, 
because Congress did not mean such

the States. 4 27 U S ,  at 148-150, 4 9  L  

E d  2d 396, 9 6  S  a  2548. W e  oaid 

that it w o u l d  frustrate Congress' in­

tent to "sanction state regulation of 

such e c o n o m i c  preraure d e e m e d  b y  

the federal A c t  ’dcsirabl(y] . . , left 

for the free play of contending eco­

n o m i c  forces Id, at 150, 4 9  L

E d  2 d  396, 9 6  S  «  2548 (citation 

omitted). In G o l d e n  State I, w o  a p ­

plied the Mach i n i s t s  doctrine to hold 

that the city of L o a  Angeles w a a  pre­

e m p t e d  f r o m  conditioning r enewal of 

a taxicab opernling license u p o n  the 

settlement of a  labor dispute. 4 7 5  

U S .  at 618, 8 9  L  E d  2d 616, 1 06 S  a  

1396. W e  reiterated the principle 

that a "local g o v r r s m e n t  . . . lacks 

tho authority to '"introduce s o m e  

standard of property "balanced' b ar­

gaining p o w e r "  . . .  or to define 

" w h a t  e c o n o m i c  sanctions m i g h t  be 

permitted negotiating parties in a n  

'ideal' or 'balanced' state of collec­

tive bargaining." * m IL, at 619, 8 9  L  

E d  2d 616, 106 8  O  1395 (quoting 

Machinists, 4 2 7  ITS. at 149-150, 4 9  L  

E d  2d 396. 9 6  S. Q  25J8) (Internal 

citation omitted). Is G o lden State II. 

4 9 3  U S  103, 107 :L E d  2d 420. 1 10 S  

C t  4 44 (1989), wre determined that 

the taxicab cmpl'oyer w h o  w a s  chal­

lenging the city's) caedsct in G o l d e n  

State I w a s  entittled to main t a i n  n n  

action u n d e r  421 U S C  § 1983 [42 

U S C S  § 1983] for compensatory d a m ­

ages against the aty. In so holding, 

w e  stated that th k  Machinists rule 

created a  zone fret fern all regula­

tions. w h e t h e r  st a t e  ar federal. 4 9 3  

U S ,  at 112, 107 L  B l  2d 420. 1 10 S  

C t  444.

HI
[4b. 5a) W h o m  w e  ray that the 

N L R A  p r e e m p t s  state law, w e  m e a n  

that the N L R A  prevents n State
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from regulating within a  protected 

zone, w h e t h e r  it be a zone protected 

n n d  reserved for m a r k e t  freedom, 

see Machinists, or for N L R B  jurisdic­

tion. see G a r m o n .  A  State does not 

regulate, however, simply b y  acting 

within o n e  of these protected areas. 

W h e n  a  State o w n s  a n d  m a n a g e s  

property, for example, it m u s t  inter­

act with private participants in the 

marketplace. In so doing, the State 

is not subject to pre-emption b y  the 

N L R A ,  because p r e e m p t i o n  doc­

trines apply only to state regu latio n .
O u r  decisions in this area support 

the distinction b e t w e e n  g o v e r n m e n t  

ns regulator n n d  g o v e r n m e n t  as p ro­

prietor. W e  h a v e  held consistently 

that the N L R A  w a s  intended to s u p­

plant state labor regu latio n , not rll 

legitimate stale activity that nlfects 

labor. In Machinists, for example, 

w e  referred to Congress' pre-emptive 

intent to "leave s o m e  activities u n r e g u la te d ," 4 27 U S ,  ot 144, 49 L  

E d  2 d  ,196, 9 6  S  C t  2548 (emphasis 

added), n n d  held that the activities 

at issue— w orkora deciding togcthor 

to refuse overtime w o r k — w e r e  not "re g u la b le b y  States." Id., nt 149, 4 9  
L  E d  2d ,196, 9 6  S  C t  2548 (emphasis 

added). In G o l d e n  State I. w e  held 

that the reason Los Angeles could 

not condition renewal of a btxicab 

franchise u p o n  settlement of n labor 

dispute w n s  that "Machinist} pre­

e m p t i o n  . . . precludes stat. a n d  

municipal reg u latio n 'concerning 

conduct that Coi gress intended to be u n r e g u la te d .'" 47 5  U S .  at 614, 8 9  L  

E d  2d 616, 106 S  C t  1395 lemphasis 

added) (quoting Metropolitan Life 

Ins. Co. v Massachusetts, 471 U S, at 

749, 8 5  L  E d  2 d  728, 105 S  C t  2380). 

W e  refused to permit the city's exer­

cise of ita regulatory p o w e r  of license 

n o n r e n e w a l  to restrict G o l d e n  

State's right to use lawful econ o m i c  

5 76

w e a p o n s  in its dispute with its u n­

ion. Se e  4 7 5  U S ,  at 615-619, 89  L  E d  

2d 616, 106 S  C t  1395. A s  petitioners 

point out, a very diiTerent case 

wo u l d  h a v e  b e e n  presented h a d  the 

city of Los An g e l e s  purchased taxi 

services f r o m  G o l d e n  State in order 

to transport city employees. Brief for 

Petitioners 36. In that situation, If 

the strike h a d  produced serious in­

terruptions in tho services the city 

h a d  purchased, the city w o u l d  not 

necessarily h a v e  b e e n  pre-empted 

f r o m  advising G o l d e n  State that it 

w o u l d  hire a n other c o m p a n y  if the 

labor dispute w e r e  n ot resolved a n d  

services r e s u m e d  b y  a  specific d e a d­
line.

In Gould, w e  rejected the argu­

m e n t  that tho State w a s  acting os 

proprietor rather t h a n  regulator for 

purposes of G n r m o n  p r e e m p t i o n  

w h e n  the State refused to d o  busi­

ness with persons w h o  h a d  violated 

the N L R A  three times within five 

years. W e  noted in doing so that in th a t case, " d e b a r m e n t  . . . serves 

plainly as a  m e a n s  of enforcing the 

N L R A . "  4 75 U S ,  at 287. 8 9  L  E d  2d 

223, 106 S  C t  1057. W e  said there 

that "[t]he Slate concedes, as we- 

think it must, that the point of t h ~  

statute is to deter labor law viola­

tions"; w o  concluded that "[n)o other 

purpose could credibly be ascribed." 

Ibid.
. ,n

R espondents quote the following 

passage f r o m  Gould, arguing that it 

stands for the proposition that tho 

State ns proprietor ia subject to the- 

s a m e  pre-emption limitations as the 

Stole ns regulator

" N o t h i n g  in the N L R A ,  of. 

course, prevents private pure 

era f r o m  boycotting labor law 'r  
Intora. B u t  g o v e r n m e n t  occupies 

unique position of p o w e r  in

B U I L D I N G  T R A D E S  v A S S O C I A T E D  B L D R S .
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society, a n d  its conduct, regardless 

of form, is rightly subject to spe­

cial restraints. Outside the area of 

C o m m e r c e  Clause jurisprudence, it 

is far f r o m  u n u s u a l  for federal l aw 

to prohibit States f r o m  m a k i n g  

spending decisions in w a y s  that 

are permiaeible for private parties 

. , . . T h e  N L R A ,  moreover, has 

long been understood to protect a 

range of c o nduct against state but 

net private interference . . . .  T h e  

Act treata state action differently 

from private action not merely 

because they frequently take dif­

ferent forms, bu t  also because in 

our s y stem States simply are dif­

ferent f r o m  private parties a n d  

have a  different rolo to play." Id., 

at 290. 8 9  L  E d  2 d  223. 106 S  Ct 

1057.

T h e  ob o v e  passage doce not bear 

the weight that respondents wou l d  

have it support. T h e  c o nduct at issue 

in Go u l d  w a s  a state agency's at­

tempt to c o m p e l  conformity with the 

N L R A .  B e c a u s e  the statute at issue 

in G o u l d  addressed e m p l o y e r  c on­

duct unrelated to the employer's 

performance of contractual obliga­

tions to the State, a n d  because the 

State’s reason for s u c h  conduct w a s  

to deter N L R A  violations, w e  c o n­

cluded: "Wisconsin 'simply is not 

functioning as a  private purchaser of 

services.' . . . [and therefore,] for all 

practical purposes, Wisconsin's d e­

barment s c h e m e  ia t a n t a m o u n t  to 

regulation." Id., nt 289, 8 9  L  E d  2d 

223, 106 S  C t  1057. W e  e m p hasized 

that w e  w e r e  "not s»y[ing) that state 

purchasing decisions m a y  never be 

influenced b y  labor considerations." 

|d.. at 291, 8 9  L  E d  2 d  223, 106 S  Ct 
1057.

ft] T h e  conceptual distinction be- 

j***n regulator n n d  purchaser ex- 

**•* to a limited extent in the privote

sphere ns well. A  private actor, for 

example, c a n  participate in n  boycott 

of a supplier o n  the basis of a  labor 

policy concern rather t h a n  a  profit 

motive. S e e  id., nt 290, 8 9  L  E d  2d 

223, 106 S  C t  1057. T h o  private actor 

u n d e r  such circumstances w o u l d  be 

attempting to "regulate" the suppli­

ers a n d  w o u l d  not bo acting as a  

typical proprietor. T h e  fact that a 

privnte actor m a y  "regulate" does 

not me a n ,  of course, that the privote 

actor m a y  bo "pre-emptod" b y  the 

N L R A ;  the S u p r e m n c y  Clause does 

not require pre-emption of private 

conduct. Private actors therefore 

m a y  "regulate" os they please, as 

long as their conduct does not vio­

late the law. A s  the ab o v e  passage in 

G o u l d  m a k e s  clear, however, States 

h a v e  a  qualitatively different role to 

ploy f r o m  private parties. Id., at 290, 

8 9  L  E d  2 d  223, 1 06 S  a  1057. W h e n  

the State acts os regulator, it per­

forms a role that is characteristi­

cally a g o v e r n m e n t a l  rather t h a n  a 

private role, boycotts notwithstend- 

ing. Moreovdr, as regulator of pri­

vate conduct, the State is m o r e  p o w ­

erful t h a n  private parties. T h e s e  dis­

tinctions are far lese significant 

w h e n  the State acta ns a m a r k e t  

participant with n o  interest in set­

ting policy.

[5b] In Gould, w e  did not address 

fully the implications of these dis­

tinctions. W e  le R  o p e n  the question 

w h e t h e r  a State m a y  act without 

offending the pre-emption principles 

of the N L R A  w h e n  it acts as a pro­

prietor a n d  its acta therefore are not 

" t a n t a m o u n t  to regulation," or pol­

icy-making. A s  explained m o r e  fully 

below, w e  n o w  a n s w e r  this question 

in the affirmative.

I V

[lb, 7, 5] Permitting the States to
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participate freely in tho marketplace 

is not only consistent with N L R A  

pre-emption principles generally b ut 

oIbo, in this case, p romotes the legis­

lative goals that a n i m a t e d  the pas­

sage of tho §§ 8(e) a n d  8(0 exceptions 

for t he construction industry. In 

1959, Congress a m e n d e d  tho N L R A  

to a d d  §8(0 a n d  modify §8<e). S ec­

tion 8(0 explicitly permitr employers 

in th o  construction industry— b u t  n o  

other em p l o y e r s — to enter into pre­

hire agreements. Prchire agree­

m e n t s  o r e  collective-bargaining 

a g r e e m e n t s  providing for un i o n  rec­

ognition, c o m pulsory union dues or 

equivalents, a n d  m a n d a t o r y  use of 

union hiring halls, prior to the hir­

ing of a n y  employees. 9 3 5  F2d, nt 

356; J i m  McNefT, Inc. v Todd. 461 

U S  260, 265-266, 7 5  L  E d  2 d  830, 103 

S  a  1753 (19831. T h e  1959 a m e n d ­

m e n t  a d d i n g  a  proviso to subsection 

(o) permits n general contractor's 

prchire a g r e e m e n t  to require a n  e m ­

ployer not to hire other contractors 

p e rforming w o r k  o n  that particular 

project site unless they agree to be­

c o m e  b o u n d  by the terms of that 

labor agreement. S ec W o e l k e  &  
R o m e r o  Framing, Inc. v  N L R B ,  4 56 

U S  645. 657, 7 2  L  E d  2d 398, 102 S  

C t  2071 (1982). Section 8(f) contains 

a final proviso that permits e m p l o y­

ees, o n c e  hired, to utilize the N L R B  

election process u n d e r  §§ r,cl a n d  

9(e) of the Act. 2 9  U S C  §§ 159(c) a n d  

(e) [29 U S C S  §§159(c) a n d  (e)|, ir 

they w i s h  to reject the bargaining 

representative or to cancel the union 

security provisions of the prchire 

agreement. S e e  N L R B  v  Iron W o r k ­

ers, 4 3 4  U S  335, 345. 54 L  E d  2d 

586, 9 8  S C t  651 (1978).

It is undisputed that the A g r e e­

m e n t  b e t w e e n  Kaiser a n d  B C T C  is n 

valid labor contract u n d e r  §§ 8(e) 

a n d  (0. A s  noted above, thoso sec- 

5 7 8

tions explicitly authorize this type of 

contract b e t w e e n  a  union a n d  nn 

e m p l o y e r  like Kaiser, w h i c h  is e n­

gaged primarily in the construction 

industry, covering employees e n­

gaged in that industry.

O f  course, the exceptions provided 

for the construction industry in 

§§ 8(e) a n d  8(0, like the prohibitions 

f rom w h i c h  they provide relief, are 

net m a d e  specifically applicable to 

the State. This is because tho State 

is excluded f r o m  the definition of the 

t e r m  " e m p l o y e r "  u n d e r  tho N L R A .  

see 29 U S C  §152(2) [29 U S C S  

§ 152(2)], a n d  because the State, in 

a n y  event, is acting not as a n  e m ­

ployer but ns a  purchaser in this 

case. Nevertheless, the general goals 

behind passage of §§ 8(e) a n d  8(0 are 

still relevant to determining w h a t  

Congress intended with respect to 

the State a n d  its relationship to the 

a g r e e m e n t s  authorized b y  these sec­

tions.

[9] It is evident f r o m  the face of 

the statute thnt in enacting e x e m p­

tions authorizing certain kinds of 

project labor a g r e e m e n t s  in the c on­

struction industry, Congress in­

tended to a c c o m m o d a t e  conditions 

specific to that industry. S u c h  condi­

tions include, a m o n g  others, tho 

short-term nature of e m p l o y m e n t  

w h i c h  m a k e s  post-hire collective bar­

gaining difficult, the contractor’s 

need for predictable costs a n d  a  

steady supply of skilled labor, a n d  a  

long-standing c u s t o m  of prehire bar­

gaining in the industry. S e e  S  R e p  

No. 187, 86th Cong, 1st Seso, 28, 56- 

5 6  (1959); H R  R e p  No. 741. 86th 

Cong, 1st Sess, 19-20 (1959).

[5c, 10*| T h e r e  is n o  reason to 

expect those defining features of the 

construction industry to d e pend 

u p o n  tha public or private nature

B U I L D I N G  T R A D E S  v
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the entity purchasing contracting 

services. T o  the extent thnt a private 

purchaser m a y  choose a contractor 

based u p o n  that contractor’s willing­

ness to enter into a  prehire agree­
ment. a public entity as p u rch ase r 
should b e  permitted to d o  the same. 

Confronted with Buch o  purchaser, 

thoee contractors w h o  d o  not nor­

mally enter such agreements are 

faced with a choice. T h e y  m n y  alter 

their usual m o d e  of operation to 

secure the business opportunity at 

hand, or seek business from purchas­

ers w h o s e  perceived needs d o  not 

inc’ude a  project labor ngreement. In 

the absence of a n y  express or i m ­

plied indication by Congress that a 

State m n y  not m a n a g e  ita o w n  prop­

erty w h e n  it pursues its purely pro­

prietary interests, a n d  w h e r e  analo­

gous private conduct w o u l d  b e  per­

mitted, this C o u r t  will not infer such 

a restriction. See, e.g., M a r y l a n d  v 

Louisiana, 461 C S ,  at 746, 6 8  L  E d  

2d 576, 101 S  C t  2114 ("Considera­

tion u n d e r  the S u p r e m a c y  Clause 

starts with the basic assumption 

that Congress did not intend to dis­

place Btate law").* Indeed, there is 

s o m e  force to petitioners’ argument. 

Brief for Petitioners 25, thnt denying 

an option to public owner-developers 

that is available to private owner- 

developers itself places a  restriction 

on Congress' intended free play of 

economic forces identified in M a c h i n­

ists.

V

[1c) In the instant case, M W R A  

“otod o n  the advice of a m a n a g e r

1  [10b) Respondents suggest in their brief. 
Bnef for Respondents 22, n 12. Out under 
H.K. Porter Co. v NLRB. 397 US 99, 103, 25 L 
“  2d Its, go S a  821 (1970), 5«d> of tho 
J*“8A ripmoly prohibit!) tho conduct of 
**WRA in issue in thi» cos*. The Court of

hired to organize performance of a 

clean-up job over which, un d e r  M a s ­

sachusetts low. M W R A  is the propri­

etor. T h e r e  is n o  question but that 

M W R A  w a a  attempting to ensure a n  

efficient project that w o u l d  be c o m ­

pleted as quickly a n d  effectively as 

possible at tho lowest coat. A s  peti­

tioners note, moreover, Brief for P e­

titioners 26, the challenged action in 

this case w a s  specifically tailored to 

o n e  particular job, the Boston H a r ­

bor clean-up project. T h e r e  is there­

fore n o  basis o n  w h i c h  to distinguish 

the incentives at w o r k  here from 

thoee that operate elsewhere in the 

construction industry, incentives 

that this Co u r t  has recognized os 

legitimate. S e e  W o e l k e  &  R o m e r o  

F r a m i n g  Co. v  N L R B ,  466 U S .  at 

662, a n d  n 14. 7 2  L  E d  2d 398, 102 S  

C t  2071.

W e  hold today thnt Bid Specifica­

tion 13.1 is not g o v e r n m e n t  regula­

tion a n d  that it is therefore subject 

to neither G a r m o n  nor Machinists 

pre-emption. Bid Specification 13.1 

constitutes proprietary conduct on 

tho part of the C o m m o n w e a l t h  of 

Massachusetts, w h i c h  legally has e n­

forced a  valid project labor agree­

ment. A s  Chief J u d g e  Breyer aptly 

nrced in his dissent in the Court of 

Appeals, " w h e n  the M W R A ,  acting 

ii« the role of purchaser of construc­

tion services, acts just like n  private 

contractor w o u l d  act, a n d  conditions 

its purchasing u p o n  the very sort of 

labor n g r e e m e n t  thnt Congress ex­

plicitly authorized a n d  expected fre­

quently to find, it does not 'regulate' 

the workings of the m a r k e t  forces

ASSOCIATED BLDRS.Ed 2d 665

Appeals did not rely on this section of the 
statute, nor did we grant certiorari on this 
question. We therefore decline the invitation 
to address the application, if  any. of |8<dl to 
Bid Specification 13.1.
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thnt Congress expected to find; it 

exemplifies them." 9 3 5  F2d, nt 361.

Because w e  find thnt Rid Specifics- 

tion 13.1 is not pre-empted b y  the 

N L R A ,  it follows thnt n preliminnry 

injunction against enforc e m e n t  of

this bid specificntion w a s  improper. 

W e  therefore revorse tho j u d g m e n t  

of the C o u r t  of A p p e a l s  a n d  r e m a n d  

tho case for further proceedings con­

sistent with this opinion.

It is so ordered.

•d

1
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J O S E  A N T O N I O  O R T E G A - R O D R I G U E Z ,  Petitioner

v

U N I T E D  S T A T E S  

5 07 U S  — . 122 L  E d  2d 681, 113 S  a  1199 

[No. 91-7749]

A r g u e d  D e c e m b e r  7, 1992. Decided M a r c h  8, 1993.

Decision: Dismissal of appeal of accused w h o s e  postconviction flight a n d  

recapture occurred before filing of appeal, held impr o p e r  without suffi­

cient connection b e t w e e n  fugitive status a n d  appellate process.

SUMMARY
A  1982 decision b y  the United States Cou r t  of A p peals for the Eleventh 

Circuit ruled to the effect that a criminal defendant w h o  (led after convic­

tion, but before sentencing, waived the right to appeal from the conviction 

unless the d efendant could establish that the defendant's absence w a s  d u e  

to matters completely b e y o n d  the defendant's control. After being tried a n d  

convicted in the United States District Co u r t  for the Southern District of 

Florida for violations of federal d r u g  laws, a n  accused failed to appear for 

sentencing in 1989 a n d  w a s  sentenced in his absence to a prison term. 

Although the accused's t w o  codefcndants appealed their convictions a n d  

sentences, n o  appeal w a s  filed o n  behalf of the accused. Following the arrest 

of the accused il m o n t h s  after the original sentencing date, the accused w a s  

indicted a n d  found guilty of c o n t e m p t  of court a n d  failure to appear, a n d  

w as sentenced b y  the District Court to a  prison t e r m  to be served after 

completion of the sentence for the d r u g  offenses. (Meanwhile, the United 

States Court of Appeals for the Eleventh Circuit affirmed the conviction of 

one of the accused’s codefendants, but reversed the second codefendant’s 

conviction o n  the basis of insufficient evidence.) W i t h  respect to the ac- 

cused’s drug offenses, the District Court denied the accused's m o tion for a 

Judgm e n t  of acquittal, but granted his m o t i o n  for resentencing. T h e  accused 

“led a n  appeal after the resentencing, a n d  argued that the s a m e  insuffi- 

ciency-of-the-evidence rationale underlying the reversal of the second code­

fendant’s conviction o u g h t  apply with respect to the accused’s d r u g  convic- 

Lon. T h e  Court of Appeals, however, granted the government's motion to
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§ 36.30.085 Public Contracts § 36.30.085

I

Sec. 36.30.085. Lease-purchase agreements, (a) To perform ita 
duties and statutory functions, the department, the Board of Regents 
of the University of Alaska, the legislative council, or the supreme 
court may enter into lease-purchase agreements. The department, the 
Board of Regents, the legislative council, or the supreme court may 
enter into a lease-purchase agreement only if the department, the 
Board of Regents, the legislative council, or the supreme court is the 
lessee under the agreement.
(b) When evaluating proposals to acquire or improve real property 

under a lease-purchase agreement, the department, the Boani of Re­
gents, the legislative council, or the supreme court shall consider
(1) in addition to lease costs, the life cycle costs, function, indoor 

environment, public convenience, planning, design, appearance, and 
location of the real property proposed for acquisition or improvement; 
and
(2) whether acquisition or improvement of the real property by 

lease-purchase agreement is likely to be the least costly means to 
provide the space.
(c) A  lease-purchase agreement
(1) may not provide for a period of occupancy under the full term of 

the lease-purchase agreement that is greater than 40 years;
(2) must provide that lease payments made by the department, the 

Board of Regents, the legislative council, or the supreme court are 
subject to annual appropriation.
(d) If the department, Board of Regents, legislative council, or su­

preme court intends to enter into or renew a lease-purchase agree­
ment for real property, the department, Board of Regents, legislative 
council, or supreme court shall provide notice to the legislature. The 
notice must include the
(1) anticipated total construction, acquisition, or other costs of the 

project;
(2) anticipated annual amount of the rental obligation; and
(3) total lease payments for the full term of the lease-purchase 

agreement.
(e) The department, the Board of Regents, the legislative council, or 

the supreme court may not enter into a lease-purchase agreement to 
acquire or improve real property unless the agreement has been ap­
proved by the legislature by law.
(f) The provisions of (d) and (e) of this section do not apply to a 

lease-purchase agreement
(1) related to the refinancing of an outstanding balance owing on an 

existing lease-purchase agreement; or
(2) by the University of Alaska if the lease-purchase agreement iB 

secured by student fees or university receipts as defined in AS 
14.40.491.
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§ 36.30.095 Alaska Statutes Supplement § 36.30.130

(g ) In  th is section,
(1 ) " fu ll term o f the lease-purchase agreement" includes a l l renewal 

options that are defined w ithin the lease-purchase agreement;
(2 ) "lease-purchase agreement”  includes a lease-financing ag ree­

ment. (§ 7 ch 75 SLA 1994; am §§ 2, 3 ch 36 SLA  1995)

E ffe c t o f  am endm ents. — The 1995 E ffe c t iv e  d a te* . — Section 13, ch. 75, 
amendment, effective May 25, 1995, in- SLA 1994 makes this section effective 
serted "o r improve" in subsections (b) and j une 7, 1994, in accordance with AS 
(e) and "or improvement" in paragraphs 01 10 070(c)
(b)<l) and (bK2).

•
Sec. 36 .30 .095 . P ro c u rem e n t o f  p a p e r . Except as otherw ise re­

quired under AS 36 .15 .050 o r AS 36 .30 .322 —  36 .30 .338 , when a state 
agency purchases paper, a t least 25 percent o f  the quan tity  purchased 
must be recycled paper unless the commissioner o f  the departm ent in 
which the agency is located makes a w ritten find ing th a t recycled 
paper is not availab le fo r the purchase o r th a t, a fte r application o f the 
procurement preference under AS 36 .30 .339 , the recycled paper ia 
more expensive than the nonrecycled paper. I f  the agency is not lo ­
cated in a department, the procurement officer fo r the agency sh a ll 
make the w ritten finding. I f  the agency is located in the O ffice o f the 
Governor, the governor sh a ll make the w ritten finding. (§§ 1, 2 ch 175 
SLA  1990)

E ffe c t o f  am endm ents. —  The 1990 
amendment, effective Ju ly  1 ,1994 , substi­
tuted "25 percent" fo r "15 percent" in the 
first sentence.

E d ito r ’s notes . —  Section 9, ch. 175, 
SLA 1990 provides that this section ap­

plies to procurements that begin on o r a f­
ter September 19, 1990. Section 10, ch. 
175, SLA 1990 provides tha t the amend­
ments to this section that are effective 
Ju ly  1, 1994, apply to procurements tha t 
begin on o r a fte r Ju ly  1, 1994.

A rtic le  2. C om pe tit iv e  S e a le d  B id d in g .

Section  Section
130. Public notice o f invitation to bid 170. Contract award a fte r bids
150. Bid acceptance and bid evaluation

Sec. 36 .30 .130 . P u b lic  no tice  o f  in v ita t io n  to  b id . (a ) [E ffective 
un til August 22, 1998.] The procurement o ffice r sh a ll give adequate 
public notice o f the invitation to bid a t least 21 days before the date fo r 
the opening o f  bids. I f  a determ ination is made in w riting  that a 
shorter notice period is necessary fo r a p a rticu la r bid, the 21-day pe­
riod may be shortened. The determ ination sh a ll be made by the ch ie f 
procurement officer fo r bids fo r supplies, services, o r professional se r­
vices. The determ ination sh a ll be made by the commissioner o f  tran s­
portation and public facilities for bids fo r construction o r acquisition o f  
property fo r the state equipment fleet. Notice sh a ll be published in the 
A laska Adm inistrative Jou rn a l. The time and m anner o f  notice must

10
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<4) United States Pub lic H ea lth  Service, the Indian H ea lth  Service, 
o r any a ffilia ted  group o r agency i f  the prisoner is a Native American 
and is en titled to medical care from those agencies o r groups; and

(5 ) paren t o r guard ian o f the prisoner i f  the prisoner is under the 
age o f  18.

(b) The commissioner sha ll require prisoners who a re  w ithout re ­
sources under (a ) o f th is section to pay the costs o f medical, psychologi­
cal, and psychiatric care provided to them by the department. A t a 
m inimum , the prisoner sh a ll be required to pay a portion o f the costs 
based upon the p risoner’s ab ility  to pay. (§ 13 ch 70 SLA 1995)

E ffe c t iv e  dates. — Section 13, ch. 70,
SLA 1995, which enacted this section, 
took effect on September 3, 1995.

S e c. 3 3 .3 0 .0 3 0 . C o m m is s io n e r  to adopt regulations. [R epea led, § 12 
ch 8 8  S L A  1 9 8 6 .]

Sec . 3&3(M )31. C o n t ra c ts  f o r  con fin em en t an d  c a re  o f  p r is ­
o n e rs . (a ) The comm issioner sha ll determ ine the ava ila b ility  o f  state 
correctional facilities su itab le fo r the detention and confinement o f 
persons held under au tho rity  o f state law o r under agreement entered 
into under (e) o f th is section. I f  the commissioner determ ines that 
su itab le state correctional fac ilities are not availab le , the commis­
sioner m ay enter into an agreement with a public o r p rivate agency to 
provide necessary facilities. Correctional facilities provided th rough 
agreement w ith a public agency fo r the detention and confinement o f 
persons held under au tho rity  o f state law may be in  th is state o r in 
another state. Correctiona l facilities provided through agreem ent 
w ith a private agency must be located in this state unless the commis­
sioner finds in  w riting th a t (1 ) there is no other reasonable a lte rn a tive  
fo r detention in the state; and (2 ) the agreement is necessary because 
o f hea lth  o r security considerations invo lv ing a pa rticu la r p risoner o r 
class o f prisoners, o r because an emergency o f prisoner overcrowding 
is imm inent. The commissioner may not enter into an agreem ent w ith 
an agency unable to provide a degree o f custody, care, and discip line 
s im ila r to th at required by the laws o f tl is state.

(b) [Repea led, § 3 7  c h  2  F S S L A  1 9 9 2 .]

(c) Notw ithstanding AS 36 .30 .300 , an agreement w ith a private 
agency to provide necessary facilities under (a ) o f th is section must be 
based on competitive bids.

(d ) A  person employed outside the facility while confined in a p r i­
va te ly  operated correctional fac ility  established under (a ) o f  th is sec­
tion is subject to the provisions o f AS 33.30.131.

(e) The commissioner may enter into an agreement w ith the Un ited 
States, another state, a municipality o f th is state, o r another state
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agency, to provide a correctiona l fac ility  fo r the custody, care, and 
discip line o f a person held under au tho rity  o f the law  o f th a t ju risd ic ­
tion. (5 6 ch 88 SLA  1986; am  § 4£ c h  138 SLA  1986 ; am § 55 ch 14 
SLA  1987; am § 14 ch 90  SLA  1 9 91 ; am §§ 5 , 37 ch 2 FSSLA  1992)

C roM  re fe rence* . —  For interstate 
compact) concerning the confinement o f 
inmates, see AS 33.36.

E ffe c t o f  am endm ents. —  The 1991 
amendment, effective Ju ly  3, 1991, in sub­
section (e l. deleted the form er la s t two 
sentences.

The 1992 amendment, effective J u ly  1,

N O T E S  TO

A nn o ta to r ’ s notea. —  The Departm ent 
o f Corrections was created from  the D iv i­
sion o f  Corrections o f the Departm ent o f 
H ealth  and Social Services by E .O . No. 55 
(1984). E a rlie r cases re fe r to the executive 
adm inistration then in effect.

A u th o rity  g ran ted . —  The leg is la tu re 
has authoriied the commissioner o f health 
and welfare to designate an appropriate 
fac ility fo r service o f  a sentence by an 
A laskan prisoner whether o r not such fa­
c ility  ia in another state, te rrito ry , o r pos­
session o f the United States. Dw yer v. 
State, 449 P.2d 282 (A laska 1969), decided 
under farmer AS 33.30 .060.

A laska's legislature authorized the 
commissioner o f health and welfare to en­
te r into agreements with the proper 
United Staley authorities fo r the place­
ment o f o f Alaskan prisoners in federal 
facilities. Dwyer v. State, 449 P .2d 282 
(A laska 1969), decided under fo rm er AS 
33 .30 .060.

1992, rewrote suboection (e> and repealed 
subsection (b).

O p in ion s o f  a t to rn e y  g en e ra l. — On 
September 4, 1986, the commissioner o f 
corrections obtained au tho rity  to contract 
fo r the placement o f prisoners found 
gu ilty  but not m enta lly  i l l  into privately 
operated treatm ent facilities. J u ly  8, 1986 
Op. Att’y  Gen.

D E C IS IO N S

Ju d ic ia l p re c e d e n t h as su p p o rted  
th e  v a lid ity  o f  c o n t ra c tu a l a r ra n g e ­
m ents entered into under statu to ry p rovi­
sions s im ila r to thoee found in fanne r AS 
33 .30 .060 and fo rm er AS 33 .30 .100. 
Dwyer v. State, 44 9  P.2d 282 (A laska 
1969).

In c a rc e ra t io n  in  fo d e ra l fa c i lity . —
Defendant's incarceration upon a sentence 
fo r vio lation o f A laska ’s bu rg la ry  statute 
in a federal facility located in the S tate o f 
C a lifo rn ia  is not un law fu l. Dwyer v. 
State, 449 P.2d 282 (A laska 1969), decided 
under form er AS 33 .30 .060.

The Congress o f the Un ited S la tes has 
authorized the A ttorney Genera l o f the 
United States to contract with proper 
state officials fo r the care o f  state p ris­
oners in federal facilities. Dwyer v. State, 
44 9  P.2d 282 (A laska 1969), decided under 
fo rm er AS 33.30 .060.

C o lla te ra l re fe ren ces . —  L iab ility  o f before fin a l release, fo r in ju ry  to third per- 
private operator o f  "halfw ay house" o r son caused by inmate. 9  A LR5th  969, § 4. 
group home housing convicted prisoners

Sec . 33 .30 .035 . N o tic e  to  sex  o f fe n d e rs  o f  re g is t ra t io n  re q u ire ­
m e n t  The department sh a ll provide w ritten notice to a sex offender o f 
the registration requirem ents o f  AS 12 .63 .010 , and sh a ll obtain a 
signed acknowledgement o f  receipt o f  notice from  the sex offender

(1 ) a t the time o f the sex offender’s re lease from  a state correctional 
fac ility ;

(2 ) immediately a fte r ta k in g  supervision o f a sex o ffender under the 
In terstate Corrections Compact o r AS 33 .36 .110 . (§ 8 ch 41 SLA  1994)
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22 AAC 05.300 Alaska Administrative Code 22 AAC 05.300
the approp ria te security leve l o f  a correctional facility . The security 
leve l o f  a co rrectiona l fac ility  w ill be maximum , medium, m inimum , 
o r m u lti- le ve l, based on the security features and staffing ratio o f the 
fac ility . (E ff. 11/3/84, Register 92 ; am 1/9/87, Register 101)
A u th o rity : AS 33 .30 .011 

AS 33 .30 .021 
AS 44 .28 .030

A rtic le  5. P ro g ra m s
Section
300. Contract facilities 
305. (Repealed)
310. Fu rlough  fo r prisoners outside 

A laska
315. (Repealed)
316. Furlough
320. (Repealed)
321. P re re lease fu rlough
325. (Repealed)
326. Short-duration  furlough
330. (Repealed)

Section
331. Furlough o r restitution center place­

ment involving employment 
335. V io lation  o f furlough conditions 
340. Academic education 
345. Vocational and work opportunities 
350. Restitution centers 
352. Restitution center consideration 
355. R etu rn  from  a restitution center or 

contract misdemeanant housing; 
discipline

22 A A C  05 .300 . C O N T R A C T  F A C IL IT IE S , (a) The commis­
sioner w ill, in  his o r he r discretion, contract fo r residential correc­
tiona l fac ilities and program s under AS 33 .30 .031  to supplement the 
resources o f  the departm ent fo r the care, custody, and rehab ilitation o f 
prisoners m eeting the e lig ib ility  crite ria  set ou t in this chapter.

(b) C om m un ity residen tia l centers w ill, in  the commissioner’s dis­
cretion, be contracted fo r and used fo r the placement o f prisoners on a 
prere lease fu rlough  in accordance w ith 22 AAC 05.321 .

(c) C ontract m isdemeanant housing w ill, in  the commissioner’s dis­
cretion, be contracted fo r and used fo r the confinement o f prisoners 
convicted o f  a m isdemeanor.

(d) R estitu tion  centers w ill, in the comm issioner’s discretion, be 
contracted fo r and used fo r the placement o f  ce rta in  non-vio lent p ris­
oners in  accordance w ith 22 AAC 05 .350 . "

(e) C orrec tiona l fac ilities provided th rough agreement with a public 
agency w ill, in the comm issioner’s discretion, be in this state o r an­
other state. C orrec tiona l facilities provided th rough agreement w ith a 
private agency w ill be in th is state, and w ill on ly  be used to involve a 
prisoner in  a prog ram  estab lished under AS 33 .30 .091  —  33.30 .131 o r 
AS 33 .30 .151  —  33 .30 .181 , o r to confine a p risoner convicted o f a 
m isdemeanor.

(f) Contract fac ilities must provide a degree o f  custody, care, and 
discipline fo r p risoners s im ila r to that requ ired  by the laws o f th is 
state, consistent w ith the security and custody status o f the prisoners 
who have been placed there under contract.36



(g) A prisoner incarcerated in a contract fac ility  in  the state is 
subject to the provisions o f 22 AAC 05.400 —  22 AAC 05 .480  unless 
informed in w riting o f other discip linary provisions approved by the 
commissioner as applicable to prisoners in contract facilities. (E ff, 
1/9/87, Register 101)
A u tho rity : AS 33.30.011 AS 33.30.031

AS 33.30 .021 AS 44.28.030

22 AA C  05 .305 . IN S T IT U T IO N  FR O M  W H IC H  A  P R IS O N E R  
IS  F U R L O U G H E D . Repealed 1/9/87.

22 A A C  05 .310 . F U R L O U G H  F O R  P R IS O N E R S  O U T S ID E  
A L A SK A . A laska  prisoners incarcerated outside A la ska  under con­
tract with another ju risd ic tion m ay not participate in  a fu rlough pro­
gram  unless approved by the commissioner. Before being considered 
by the commissioner, a prisoner requesting fu rlough must (1 ) f irs t 
meet the e lig ib ility  criteria fo r a furlough estab lished by the contract 
fac ility , (2 ) have served at least a th ird  o f  the sentence and be w ith in 
three years o r less o f  release, and (3 ) be recommended fo r fu rlough by 
officia ls o f the contract facility . (E ff. 9/10/77, R eg ister 63 ; am 1/9/87, 
Register 101)
A u th o rity : AS 33.30.011 AS 33.30.111

AS 33.30 .021 AS 44.28 .030
AS 33.30.031

22 A A C  05 .315 . R E H A B IL IT A T IO N  F U R L O U G H S . Repealed 
1/9/87.

22 A A C  0& 316. F U R L O U G H . A  prisoner m ay be granted a 
prere lease o r short-duration fu rlough  fo r a purpose listed in  A S 
33 .30 .101 (a ), a fte r consideration o f the factors in  AS 33 .30 .101 (b ) and 
a fte r meeting the crite ria  set ou t in  22  AAC 05 .321  o r 22 AAC 05 .326 , 
as appropriate. (E ff. 1/9/87, Register 101)
A u th o rity : AS 33.30.011 AS 33.30 .111

AS 33.30.021 AS 33.30.121
AS 33.30.101 AS 44.38 .030

22 A A C  05 .320 . W O R K  F U R L O U G H S . Repealed 1/9/87.

22  A A C  05 .321 . P R E R E L E A S E  F U R L O U G H , (a) A  p re re lease 
fu rlough is an authorized leave o f absence from  a correctional fa c ility  
designed to facilita te the re in teg ration o f  a prisoner into society.

(b) The regional director may g ran t an e lig ib le  sentenced p risone r m. 

prere lease furlough in accordance w ith (c) o f  th is section. I f  a  request 
fo r prerelease fu rlough is denied, the p risoner must be provided &

22 AAC 05.305 Department of Corrections 22 AAC 05,321
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value and weighting of indicators, and the process for conducting the 
evaluation. In October of 1992, the Oversight Committee adopted a 
resolution confirming the methodology endorsed by all parties.

•  The first step in organizing the comparative evaluation was to identify the 
measures or indicators to be used. The object was to identify indicators that 
would reveal the most relevant information about the operational 
performance of the facilities being compared.

•  The second step was to identify the source of those measures. Where 
would the data and information come from and how would it be collected.

•  The third step was to define how the information would be validated or 
verified to be truaand accurate.

• The fourth step was to define the value of each indicator or what the 
measure was worth.

•  The fifth step was to define how the actual comparison would be made.

The specific indicators to determine the nature of inmates in each facility were:

Age
Rac.)
Custody Level or Classification 
Medical Classification 
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit 
was very similar to the annual inspection process conducted by the TDOC 
Office of Compliance. The purpose was to conduct an inspection of programs 
and operations at the three facilities.

Security and Safety Index

The security and safety evaluation considered a wide variety of factors. Some 
of the factors considered included:

Disciplinary Reports
The Use Of Force
Assaults
Deaths
Injuries
Escapes
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E x e c u t i v e  S u m m a r y

This summary answers key questions about the Comparative Evaluation purpose, 
process and results. The question and answer format and numbers follow the 
major sections of the report. This summary provides the reader with an overview 
of the evaluation process, results and conclusions.

1. What is the Comparative Evaluation?

In 1991, because of the State's interest in improving the quality of prison 
operation and to leam, if possible, from the private sector, the State 
decided to enact legislation allowing a private company to operate one of 
its prototypical medium-security facilities. The objective was to compare 
public and private operation at basically the same type of physical plants. 
This legislation required a comparison of the performance and cost of the 
private operation to that of the State operation. This report is the 
performance comparison.

2. Why was a comparative evaluation conducted*?

This evaluation was conducted and a report submitted in response to the 
requirements of TCA 41-24-105, which directs the Select Oversight 
Committee on Corrections to compare the quality of services provided by a 
private contractor to the quality of services provided by the State at prisons 
which are comparable in size, population, and physical plant. This statute 
also mandates that the Fiscal Review Committee conduct a comparison of 
the costs of the State and private operations at the three prototypical 
prisons. The law requires that contract renewal be based on the results of 
these two studies.

T C A  4 1 -2 4 -1 0 5  (d) T h e  c o n tra c t m a y  b e  r e n e w e d  o n ly  i f  th e  c o n tra c to r  is  
p ro v id in g  a t le a s t  th e  s a m e  qua lity  o f  s e r v ic e s  a s  th e  s ta t e  a t  a  lo w e r  c o s t, 
o r  i f  th e  c o n tr a c to r  is  p ro v id in g  s e r v ic e s  su p e r io r  in  q u a lity  to  th o s e  p r o v id e d  
b y  th e  s ta te  a t e s s e n t ia l ly  th e  s a m e  co s t.

3. How was the comparative evaluation conducted1?

As a means o f satisfying the statutory requirement, the Select Oversight 
Committee on Corrections brought together leaders of the Department of 
Correction and executives of Corrections Corporation of America for the 
purpose of agreeing upon the method to be used for comparing the 
performance and quality of services provided by the three prisons. 
Department of Correction and CCA representatives met over five times with 
the Oversight Committee director and consultant as all parties joined 
together in developing a strategy to fairly compare all three prisons given 
the limited resources to undertake such a difficult task. A consensus was 
reached on the methodology as all parties agreed upon the measures or 
indicators to be used, the collection methods, the means of validation, the
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value and weighting of indicators, and the process for conducting the 
evaluation. In October of 1992, the Oversight Committee adopted a 
resolution confirming the methodology endorsed by all parties.

•  The first step in organizing the comparative evaluation was to identify the 
measures or indicators to be used. The object was to identify indicators that 
would reveal the most relevant information about the operational 
performance of the facilities being compared.

•  The second step was to identify the source of those measures. Where 
would the data and information come from and how would it be collected.

•  The third step was to define how the information would be validated or 
verified to be truaand accurate.

• The fourth step was to define the value of each indicator or what the 
measure was worth.

• The fifth step was to define how the actual comparison would be made.

The specific indicators to determine the nature of inmates in each facility were:

Age
R a o
Custody Level or Classification 
Medical Classification 
Education Level

Audit

An operational audit was conducted at each of the three facilities. This audit 
was very similar to the annual inspection process conducted by the TDOC 
Office of Compliance. The purpose was to conduct an inspection of programs 
and operations at the three facilities.

Security and Safety Index

The security and safety evaluation considered a wide variety of factors. Some 
of the factors considered included:

Disciplinary Reports
The Use Of Force
Assaults
Deaths
Injuries
Escapes



P r o a r a m  a n d  Ac t i v i ty  I n d e x

The program and activity index measured inmate assignments, and activity or 
idleness.

Source
«

The source of the indicators and measures came from existing records, 
reporting procedures, and inspection processes. The primary sources were:

1 TDOC and CCA records
2 TDOC and CCA weekly, monthly, quarterly, and annual reports.
3 The Performance Audit Inspection
4 The Program and Activities Records and Jobs Audit

In addition to the records and reporting processes and the audits, the SOCC 
staff and consultant made site observations and conducted interviews with 
staff and inmates.

Validation

The primary process of validating or verifying the data and information 
routinely reported by TDOC and CCA wa., the Performance Compliance Audit 
and the Program and Activities and Jobs Audit.

Value or Weior,;

The value or numerical weight given to each indicator or measure previously 
discussed was agreed-to by TDOC and CCA as follows:

Element Value

Nature of Inmates 0
Professional Standards 0

Audit 60
Security and Safety Index 25
Program and Activity Index 15

Survey 0

The nature of inmates, and the professional standards, were control measures. 
They were given no scord. The performance audit consisted of nearly 200 
elements. Each element was worth one point. The total performance audit 
was worth sixty (60) Dercent of the aggregate comparison score.

The security and safety index is worth twenty five (25) percent of the total 
comparison score. The program and activity index is worth fifteen (15) percent 
of the total score
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C o m p a r i s o n

Describing what is a "comparable, superior, or poorer-than" quality of 
performance for correctional services is subjective. The risks associated with 
giving a numerical score to the quality of correctional performance is high. 
There are very few outcome measures that are either easily quantified or are 
very meaningful in judging quality of performance. There are many variables 
to consider when making a judgment about the quality of correctional services. 
This approach was designed to be as objective, fair, and comprehensive as 
was practical.

During the development of this design approach, it was clear the parties were 
concerned about a process that concludes with a numerical score. They were 
concerned about being given a score that may be misunderstood or 
misinterpreted. Since this project did not attempt to have scientific rigor, it 
would be misleading and imply a sense of false precision to rely on a 
numerical score. On the other hand, it was essential to give some weight and 
value to indicators and measures used. We have tried to avoid the limits of 
heavy reliance on a numerical score. The audit, security and safety, and 
program and activities measures were given a numerical score. They are 
supported by interpretations and explanations.

In each area where deficiencies are noted or comments are mrde by the 
SOCC staff or consultant, an opportunity was given to TDOC or CCA to 
present facts or evidence to clarify any misunderstandings and correct any 
misrepresentations.

LIMITATIONS

The methodology described above was sufficient to conduct the 
comparative evaluation. However, there are limitations and factors that 
were beyond the control of the State or the private contractor, and the 
evaluation methodology, that could affect the quality of the data described 
and the interpretation of that data.

It is important to point out those limitation factors, so they can be given 
consideration when reviewing or interpreting the data and findings in this 
comparative evaluation report.

•  -The first limiting factor was that each of the three institutions opened 
at different times. Jhe re  was nearly a 1 1/2 year difference between 
the opening of Northeast and Northwest Correctional Centers. The 
methodology attempted to account for this starting time discrepancy 
by picking points in time that were consistent for data collection and 
eva lu iuJfj. However, the fact remains that one institution had more 
than a year's experience over the other two institutions.
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• There was an initial apparent lack of clarity regarding authority and 
responsibility, as it related to "care, custody, and control” by the 
private operator. This report was not an attempt to discuss or 
describe contractual language or responsibilities between the State 
and the private operator. However, the complexities in operational 
practices with regard to disciplinary authority and responsibility 
between the State and the private operator took several months to 
resolve. This critical period of opening and operating a new prison 
usually sets the tone for the operation, for a long time. This was not 
a quantifiable observation, but was based on the experience of 
opening prisons and jails and observing the impact of an organized 
transition and activation process, and the first year of operation of a 
new prison.

• The quality of data used in any evaluation is critical. The initial plan 
for the methodology was to use the State’s Tennessee Offender 
Management Information System, (TOMIS) as the primary data 
source. The TOMIS system was being developed as the 
comparative evaluation data was being collected. This resulted in 
an inability to obtain certain data, a change in data reporting 
formats, and an agreement by the State and the private contractor 
to use certain data collection and verification efforts. It should be 
noted that the State, particularly the Department of Correction’s 
Planning and Research Division, did an excellent job in controlling, 
managing, and reporting on the quality and quantity of data used 
throughout this comparative evaluation.

• The demands placed on the Office of Compliance, Tennessee 
Department of Correction, were not fully anticipated. The workload 
and tasks associated with contract monitoring, compliance 
monitoring, liaison and communication responsibilities were 
substantial. The TDOC Office of Compliance assumed these 
additional responsibilities and did an excellent job in coordinating 
and reporting compliance issues for the comparative evaluation 
process.

• The corrections system must be flexible and meet the demands of a 
constantly changing inmate population. A limiting factor in this 
comparative evaluation was some of the demand for change on the 
system. For example, during some of the evaluation period, the 
Northwest Correctional Center was partly used as a reception center 
because of system demands.

• A primary focus of the programs and activities associated with the 
correctional system was inmate jobs and work assignments. The 
industry component at each of the three facilities that was 
anticipated to supply substantial jobs, did not meet expectations.
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In spite of these limitations and factors that could affect the quantity and 
quality of data, or the interpretation of the findings, it did not have a 
significant affect on the comparative evaluation approach. In fact, the 
State and the private contractor, particularly the wardens at the three 
institutions, used administrative prerogatives, creativity, nnd good judgment 
in mitigating many of the limitations.

• C o m p a r a t i v e  E v a l u a t i o n  Dr a f t  R e p o r t  .  J a n u a r y  1 9 9 5

4. What were the findings of the annual audits?

The following table represents the second annual inspection of each facility 
by the special comparative evaluation inspection team.

Second Inspection NECC SCCC NWCC

Element Como. Non-C. Como. Non-C. ComD. Non-C.

Administration 87.7 12.3 97.9 2.1 97.6 2.4
Safety & Conditions 95.6 4.4 88.1 11.9 94.5 5.5
Health Services 96.7 3.3 100.0 0.0 97.8 2.2
Mental Health 96.3 3.7 100.0 0.0 100.0 0.0
Treatment 95.9 4.1 99.35 .6 95.1 4.9
Security 99.5 .5 99.5 .5 98.4 1.6

AVERAGE (” ) 95.28 4.72 97.48 2.52 97.23 2.77

** Does not include Correctional Enterprises

Compare Two Insp. NECC SCCC NWCC

Element Como Non-C. Como. Non-C Como Non-C.

First Inspection 90.67 9.35 84.53 15.47 90.08 9.92
Second Inspection 95.28 4.72 97.48 2.52 97.23 2.77

Percent Improvement 5.08 15.32 7.94

For evaluation purposes, the second inspection score was counted in the 
overall rated comparison. After each audit the ratings were reviewed with 
the facility. It is interesting to note the substantial improvement for all three 
facilities between the first and second inspections. SCCC made the 
biggest improvement. It is also interesting to note the very high levels of 
compliance and the closeness of the scores. This is all the more 
impressive since it was done independently by a bi-partisan team from 
TDOC and CCA. Also, the scores are consistent with the ACA 
accreditation ratings.



A C A  A c c r e d i t a t i o n  R a t i n g s

NECC June 7-9,1993 98.78
-  SCCC — s k .  i . October 4-6,1993 99.29
NWCC June 6-8,1994 98.88

5. What were the findings of the Security and Safety review?

F a c i l i t y  D a t e  S c o r e

A wide range of security and safety factors were reviewed. The review 
included reports on serious incidents for a fifteen-month period from July 
1993 through September 1994, and a review of Disciplinary Classification 
reports and Dispositions for different periods in 1993 and 1994.

It is very difficult to say that one facility is more or less secure or safe than 
another facility. There are many variables that constitute safe and secure. 
Nearly everyone has an opinion. Our opinions were based on 
observations, data, and our best professional judgment. We started with 
some assumptions and we referred to data from TDOC and CCA reports for 
most of our comments

Our first assump on was that ihere '.vas full compliance with security and 
safety practices, and that our observations and comments would describe 
deficiencies in security, or safety compliance, or practices. Our second 
assumption was that we wouid refer to serious incident and disciplinary 
reports, because they have been accepted by the parties, and are the 
parties’ reports.

Statement of Qua lifica tions

Before we discuss specific security and safety issues it is important to 
remind the reader of the need to qualify and condition the interpretation, 
use, and referencing of a single number or set of numbers, or narrow 
specific statements in this report. We recognize the wide and varied 
interests in the results of this evaluation. We have attempted to present 
information in text and tables that are clear and concise in form and style.

However, we are very conscious that information can be taken out of 
context and appear to be much more than it is. Or worse, what it is not.
The reporting of events described as “serious incidents" in a prison report 
can have unintended consequences. We urge the reader to read the full 
report before reaching conclusions or quoting things out of context.

One measure of security and safety is the number and type of assaults that 
occur in a facility. During the fifteen-month period, NWCC had significantly 
more assaults than either NECC or SCCC. NWCC reported 165 assaults.
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NECC reported 69 and SCCC reported 80. 62 of NWCC’s assaults
resulted in minor injuries to staff. Assaults reported for the three facilities
include serious and minor assaults involving staff, inmates and visitors.

©

Disturbances, or the loss or threat of a loss of control is a measure of the 
security and safety of a facility. NWCC reported 7 temporary losses of 
control and NECC and SCCC each reported 2. A review of the 7 incidents 
at Northwest reflect the differences in reporting as the incidents were very 
minor, for example; a disruptive student in a classroom, a disruptive inmate 
in line to receive clothes, an inmate refusing to enter his cell and being 
escorted.

Escapes are an obvious measure of security for a prison. During the 
fifteen-month period, NECC had two, NWCC had one, and SCCC had no 
escapes from secure supervision. SCCC had 2 attempted escapes from 
secure supervision.

The number of injuries to staff and prisoners is a measure of the security 
and safety of a facility. During the fifteen-month period, SCCC reported 
significantly more injuries to prisoners and staff than either NECC or 
NWCC, with 214 injuries reported at SCCC, 21 and 51 at NECC and 
NWCC respectively.

The use of force is also reviewed when looking at the security and safety of 
a prison. The facilities have significantly different reported incidents of the 
use of force. SCCC had 30 reported incidents, NECC 4 and NWCC 6.

Both the injury and use of force data is as reported on TOMIS and does not 
necessarily reflect a higher incidence of injury or use of force at SCCC or 
NWCC. Rather, the data may be indicative of the focus of the facilities in 
reporting and the discretionary nature of the reporting requirements.

The use of a disciplinary system, and the writing of charges and disposition 
of those charges is a measure of the security and safety of a prison. There 
was not much difference in the issuing of disciplinary tickets among 
facilities. SCCC appears to write more mil n r  infractions and NWCC 
appears to write more serious infractions.

The disposition of disciplinary charges is also a very good measure of the 
security and safety of a prison. It is an indication of how the facility 
manages its problems, and can be an indicator of facility safety. During the 
fifteen-month period, NE£C reported 500 dispositions to verbal reprimand, 
while NWCC and SCCC reported seven and 13, respectively.

Each of the institutions met the security and safety requirements J  two 
annual inspections and an ACA audit. Their respective scores were 
exceptionally high, in fact, almost identical. There were differences in 
certain indicators. However, in reviewing the entire period, in our
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judgment, there was very little difference in the performance of security and 
safety among the three facilities.

6. What were thr* findings of the Program and Activities Review?

The following table summarizes the first and second years of operation at 
the three facilities regarding the percent of inmates inactive or idle due to 
job waiting.

This category depicts inmates who are eligible for a work or program 
assignment but remain idle and unassigned.
________________________________________________ Job Waiting Percent

Compare First and Second Years ? c c c NWCC

First Year 11 19 21
Second Year 4 11 12

The tables reflect the high rate of inmates in the "job waiting" category 
during the first year of operation. This is a critical time when inmates 
should be assigned to programs and work because the facility is setting its 
operational tone.

The tables also reflect the substantial improvement at each facility in 
reducing the amount of job waiting in the second year of operation.

The primary reason the job-waiting numbers and percents were so high 
was because the facilities had no industry program. The facilities were 
constructed but the program was not operational. SCCC and NWCC have 
had no real industry program during the evaluation period. NECC had a 
small industry program during the second year of operation.

The State recognized the prisoner “job waiting" and industry problem. In 1994 the 
SOCC initiated efforts that led to legislation creating a new prison industry board 
and a renewed focus to develop work opportunities and prisoner jobs.

7. What conclusions were reached from the comnarative evaluation?

There were elements within each area that was reviewed where one facility 
received a higher rating than another facility. However, there were also 
elements within each area where one facility received a lower rating. In 
total, the facilities all rated very high and are nearly identical in their overall 
performance. The closest objective numerical rating to support this 
conclusion was the second annual inspection reports and the ACA audit.

We do not believe there was a significant security and safety performance 
difference among the three facilities during the rated evaluation period.



We do believe there was a significant "job-waiting" difference among the 
three facilities during the evaluation period. However, as TDOC and CCA 
agreed during the development of the methodology, adjustments could be 
made to the Program and Activity Index rating based on the jobs audit and 
verification of program and activity assignments. It is difficult to penalize 
SCCC and NWCC for not assigning inmates to an industry program that 
was not provided. On the other hand, the State was responsible for 
providing the industry program at all three facilities.

It was our judgment to rate all three facilities the same for the program and 
activity index.

Overall Rating

The overall Comparative Evaluation rating is depicted in the following table. It 
includes the second Annual Audit, worth 60 %, the Security and Safety Index, 
worth 25 %, and the Program and Activity and Jobs Index, worth 15 %.

Evaluation Ratinq NECC $CCC NWCC

Audit (60% ) 57.17 58.49 58.34
Security and Safety Index (25 %) 25.00 25.00 25.00
Program and Activity Index (15 %) 15.00 15.00 15.00

97.17 98.49 98.34

In reviewing the ratings we considered the range of difference of up to 3 % among 
the three facilities, as essentially comparable. Therefore, our conclusion was that 
all three facilities were operated at essentially the same level of performance.

El. What recommendations are being made?

The following recommendations were developed from information learned 
and opinions formed during the evaluation process. They are intended to 
guide State policy makers as they look for ways to improve the correctional 
system. They are intended to guide State policy makers in their decision 
making process, if the State decides to continue this contract or contracts 
for correctional sen/ices in the future. We recommend the following:

•  Establish an independent contract monitoring and operational 
compliance capability for corrections contracts where a 
comparative evaluation will be conducted. The potential conflict 
and the complexities require a separate contract monitor.

•  Review State restrictions and TDOC policy to provide maximum 
flexibility to allow corrections operational contractors to use their 
business and marketplace creativity; obviously, with appropriate 
legal safeguards.
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Allow the private contractor the authority and opportunity to 
privatize the industry program at SCCC. This could take several 
different forms. This should not preclude a contract with the 
TRAIL Board.

Review the ‘ start-up’ needs and provide TDOC with adequate 
resources to service the operational demands of a new private 
prison contract. The need for transitioning into the new facility 
and the prison activation process require commitment of time and 
resources.

Review the needs and establish clearer lines of authority, 
accountability, and communication, between the State and a 
private contractor. Set policy and establish more formal and 
documented procedure.
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Established in 1988 for the purpose of 
conducting policy-relevant research on correctional 
privatization, the Private Corrections Project at the 
University of Florida is now internationally recognized 
as the most authoritative source of information about 
this innovative means of providing correctional 
services. The core research goals of the Project require 
timely and accurate information about contract awards. 
Originally an informal by-product of meeting this 
requirement, today the semi-annual publication of the 
Private Adult Correctional Facility Census attracts 
more interest from the academic, corporate, financial, 
and political communities than does any other single 
Project-based initiative.

Those who are or who have been associated 
with the Private Corrections Project are gratified by so 
much interest being focused on the Census by so large 
and diverse a group of readers. At the same time, 
however, the fact that so many readers rely on the 
Census ac the authoritative source of information 
about conectional privatization gives rise to a pressing 
need to guarantee that die information presented in 
the Census is both comprehensive and valid. It also 
establishes a responsibility to assure that readers fully 
understand both what the Census contains and what, 
in effect, it consciously ignores. Thus, in addition to 
reviewing the key findings of the 7th Edition of the 
Census and describing some significant expansions in 
the coverage this and future edidons of the Census will 
provide, I will use this preface as an opportunity to 
review some definidonal and methodological features 
of the Census that readers should carefully take into 
account.

The Census Format & Methodology

First, the Census contains information only 
about the privatization of secure adult correctional 
facilities. This intentionally narrow focus sometimes 
has caused previous editions of the Census to be 
misinterpreted by readers for w h o m  "secure adult 
correctional facilities’’ is an unfamiliar concept. As 
used here the concept refers to detention and 
correctional facilities within which adult prisoners are, 
with the exception of some relatively isolated work

Preface assignments they may have outside the security 
perimeter of facilities, confined on a twenty-four hour a 
day basis. Such prisoners may or may not have been 
convicted on criminal charges. For example, pre-trial 
detainees housed in local jails prior to their trials and 
prisoners housed in facilities being operated under 
contract with the Immigration and Naturalization 
Service and the U.S. Marshals Service have not been 
conviaed.

Perhaps more importantly, this focus ignores 
both secure facilities for juvenile offenders and non- 
secure facilities for adults (e.g., communicy corrections 
centers, halfway houses, work-release centers, and 
restitution centers) that are operated by private firms. 
Contracting with the private sector for the 
management of non-secure correctional facilities was 
common long before the privatization of secure adult 
facilities began in the early 1980s. Census results, 
however, have never and do not now indicate the 
fraction of pre-trial detainees, adjudicated delinquents, 
and sentenced offenders who are housed in non- 
secure facilities for which private firms are responsible.

Second, the methodology and reporting 
format adopted for the Census must be fully 
appreciated. Regarding the methodological issue, data 
are collected on an international basis toward the end 
of December and June of each year. This is generally 
accomplished by my  personally contacting one or 
more top executives of each private corrections 
management firm, questioning them about recent 
corporate developments, reviewing data regarding 
each secure facility their firm operates, and obtaining 
information from them about developments in other 
firms they believe would be of relevance to the Census. 
When 1 have any reservations abouc the completeness 
or accuracy of the information those senior executives 
have provided, I can and do contact facility-level 
administrators and/or government officials in an effort 
to assure that what is published in the Census is valid. 
Sometimes it is also possible to cross-validate the 
information provided by comparing it with various 
other sources (e.g., corporate press releases, media 
repons, analyses I receive from brokerage firm 
analysis, and documents a growing number of firms are 
obliged to file with the Securities and Exchange 
Commission).



Regarding the reporting o f data, those who 
review the Census data with special care--a group that 
always includes but is certainly not limited to financial 
analvsts-sometimes report what they perceive to be 
inconsistencies. Looked at in some ways, these readers 
are absolutely correct, but the core problem is that 
they are assuming a bit more by way o f exhaustive data 
analysis than the C e n s u s  is designed to provide. 
Specifically, each edition o f the Census depicts where 
the private corrections management firms are 
regarding secure adult correctional facility contracts at 
a particular point in time and how that point in time 
differs from where they were at an earlier point in time. 
What the Census does not expressly address, however, 
is a narrow range o f adjustments that can cake and 
have taken place within the private corrections 
industry.

This potential problem is well-illustrated by 
the fate o f Pricor, Inc., a firm that is no longer a 
component o f the industry. At one time the Census 

reported that Pricor would assume management 
responsibility for six 500-bed minimum security 
facilities in Texas once their construction was 
completed. Later it became clear that only one o f the 
six would receive prisoners. The Ce n su s was revised 
accordingly. Still later the State o f Texas purchased all 
six facilities and made a policy decision that all six 
would be publicly rather than privately managed. The 
Census was again revised accordingly, but rhe Census 

did not overtly direct attention toward the diminishing 
fortunes o f  Pricor—although a careful comparison o f 
Pricor's position in the private corrections industry 
across several editions o f the C e n s u s  certainly did 
document its demise.

The same problem has materialized in a less 
extreme form in other editions o f the Census. Indeed, 
a careful comparison o f the results reported here with 
those o f the 6th Edition, for example, will reveal that 
Capital Correctional Resources no longer operates the 
parish-level facility it previously operated in Louisiana 
and chat the GRW Corporation has both gained and 
lost one facility in Texas.

This ebb and flow o f activity can be monitored 
by readers o f the Ce n su s . The monitoring, however, 
requires a careful consideration o f more than a single 
edition o f the Cettsus.

Turning now to adjustments in the scope o f 
the coverage provided by the Census, readers will find 
four changes.

First, many readers have asked that more 
historical data be provided. The inclusion o f what 
appears here as Figure 1 reflects an effort to respond 
to that request. Based on a combination o f statistical 
information drawn from prior editions o f the Census 

and comparable information published in the 1993 

A nnua l Report o f the Corrections Corporation o f 
.America, Figure 1 graphically depicts historical growth 
in the private corrections industry as measured by the 
total number o f secure beds for which private firms 
were responsible.

Second, readers have encouraged more 
emphasis on adjustments that have been made or are 
about to be made in the raced capacity o f  existing 
facilities. This has been done by printing information 
on all new contract awards in bold-faced type and by 
printing information on existing facilities whose size 
changed by ten percent or more since the last Census 

in italics.
Third, several o f the private management 

firms—Cornell Cox, Inc., the Corrections Corporation 
o f America, Corrections Partners, Inc., Esmor 
Correctional Services, Inc., the GRW Corporation, and 
the Wackenhut Corrections Corporation—provide 
management services for types o f correctional facilities 
that fall beyond the scope o f the Census. This has 
resulted in some misinterpretations o f Ce nsus results 
by, for example, government agencies and more than a 
few representatives o f the financial industry. An effort 
to clarify the broader roles being played by these firms 
is provided by the narrative that appears in AppendLx
B.

Finally, a particularly troublesome problem for 
chose working within as well as chose observing 
developments in correctional privatization is linked to 
quesuons regarding the jurisdictions within which full- 
scale privatization o f secure adult facilities is permitted 
by law. Framing complete and authoritative answers 
for such questions is exceedingly difficult. To be sure, 
sometimes the state o f existing law can be determined 
in quite a matter-of-fact manner. In Florida, for 
instance, one statute expressly authorizes contracting

Changes in the Content of the Census



by the management of countv-level facilities, one 
statute expressly authorizes contracting by the Florida 
Department of Corrections, and yet another statute 
expressly authorizes state-level contracting by the 
Florida Correctional Privatization Commission. All 
three statutes have been exercised. None of the three 
has ever been successfully challenged on constitutional 
or legal grounds.

Suffice it to say that life is not always so simple 
as it is in Florida. There are isolated jurisdictions that 
expressly prohibit contracting. There are jurisdictions 
that expressly authorize contracting by one level of 
government (e.g., the relevant state agency) but that 
do not expressly authorize contracting by other 
governmental entities (e.g., counties). There are 
jurisdictions where positive or negative assessments of 
existing legal authoricy are provided by attorney 
general opinions rather than by statutes. There are 
jurisdictions whose statutes are silent with regard to 
local- and/or state-level contracting. There are many 
jurisdictions that impose one or more limitations on 
contracting authority (e.g., limiting contract awards to 
prisoners with a particular security classification).

Even though a thorough understanding of this 
issue is of critical importance both to those who would 
like to make or receive contract awards, there is no 
authoritative source of up-to-date information on 
where the private management of one or more types of 
secure correctional facilities is lawful. Thus, the Private 
Corrections Project has initiated an on-going research 
initiative aimed at providing the necessary information. 
Much of the research was conducted by Mr. Kevin 
Mayeux, a graduate research assistant with the Project 
who is also a student at the College of Law of the 
University of Florida. Importantly, the findings 
summarized in Appendix C of the Census are 
preliminary. Comments from readers of the Census 
would be both welcomed and greatly appreciated.

Key Census Survey Findings

The first half of 1993 witnessed 
unprecedented changes within as well as rapid growth 
of the private corrections industry. No period in the 
brief history of correctional privatization comes even 
remotely close to matching what has transpired since 
the 6th Edition was published in January'.

Regarding changes within the industry, at least 
five events are especially noteworthy. Several of them 
are likely to have multiple implications for the future of 
the correctional privatization industry.
• In February Esmor Correctional Services, Inc. 

became a publicly-held company and began 
trading on the NASDAQ exchange under the 
symbol ESMR. The warm reception accorded 
Esmor's initial public offering (IPO) rather 
clearly demonstrates a perception on the part of 
individual and institutional investors that 
correctional privatization is becoming an 
increasingly attractive meatts o f providing for the 
delivery of correctional services. The same 
perception clearly contributed to major upward 
movement in market evaluations of the common 
stock of the Corrections Corporation of America 
(CCA). (Prior to the Esmor IPO, CCA, which 
trades on the NASDAQ under the symbol CCAX, 
was the only publicly-traded private corrections 
management firm.)

• In March The Cornell Cox Group was 
transformed into Cornell Cox. Inc. and 
announced its acquisition o f Eclectic 
Communications, Inc. (ECl). ECI. the oldest 
company in the private corrections industry, is 
now operating as a wholly-oumed subsidiary of 
Cornell Cox, Inc.

• In May the Wackenhut Corrections Corporation 
(WCC), a wholly-owned subsidiary o f The 
Wackenhut Corporation, filed an S-I Registration 
Statement with the Securities and Exchange 
Commission. The S-I filing is a prerequisite to the 
issuance of an IPO by WCC. Presupposing the 
success o f the IPO, WCC, which should begin 
trading soon on the NASDAQ under the symbol 
WCOC will become the third publicly-held private 
corrections management firm.

• Ir. June the Corrections Corporation of America 
announced the formation of what it described as 
“an international strategic alliance" with 
Sodexho, 5.A, a multi-national French firm that, 
among its many other business involvements, 
provides a broad array o f contract services in 
five French prisons. The formation of this 
relationship between CCA and Sodexho is but one 
of multiple indicators o f the growing interest in 
and attractiveness o f correctional privatization 
on the international scene.



• Also in June there were additional signs o f a 
strengthening of the corporate ties between 
Correction Management Affiliates, Inc. (CMA) 
and Correctional Services Group, Inc. It 
continues to seem likely that the two companies 
will merge to form Correctional Partners, Inc. 
(CPI). In anticipation o f that corporate 
development, this edition of the Census identifies 
facilities previously shown as being operated by 
QAA as being operated by CPI.

Regarding contract and contract-related 
developments that have taken place since the 6th 
Edition of the Census was published in January, the 
changes have been significant and the growth has 
exceeded what many perceived to be the aggressive 
projections I made in the preface to the 6th Edition. 
Key illustrations of those developments would certainly 
include the following items.
• Between 12/31/93 cmd 6/30/94 the number of 

secure private facilities rose by 15.07% to 84 arid 
the rated capacity of all secure private facilities 
rose by 33-64% to 43,508.

• Between 12/31/93 and 6/30/94 the rated capacity 
of secure private facilities already in operation 
rose by 6.87% to 26,445 and the actual prisoner 
population in those facilities rose by 10.77% to 
24,677.

• Between 12/31/93 and 6/30/94 the capacity 
utilization for secure private facilities already in 
operation rose by 3-64% to 93-31%-

• Between 12/31/93 and 6/30/94 planned  
expansions, which includes both the construction 
of new facilities and the expansion of existing 
facilities, moved upward more sharply than in 
any previous report. The number of new facilities 
projected to receive prisoners within the coming 
12-18 months rose by 61.54% to 21. Industry-wide 
capacity increases attributable to both new 
construction and expansions of existing facilities 
leaped forward by 118.45% to 17,063 beds.

• The size and number of new contract awards in 
some jurisdictions are especially noteworthy, in 
particular, since 12/31/93 Texas has awarded 
contracts for 5 new state facilities that will have 
an aggregate rated capacity o f 5,500 prisoners 
(contracts for three 1,000-bed facilities were 
awarded to the Wackenhut Corrections 
Corporation, a 1.500-bed contract was awarded 
to Management and Training Corporation, and

a 1,000-bed contract was awarded to Concept, 
Inc.).

* At least two jurisdictions that previously had 
awarded no contracts fo r  the design, 
construction, and management o f secure 
facilities began doing so rather aggressively. 
Since 12/31/94 Puerto Rico has awarded a 1,500- 
bed and a 1,000-bed contract to the Corrections 
Corporation of America. During the same time 
period, corporate sources report two 400-bed 
contract awards in Virginia to Corrections 
Partners, Inc.

• Florida, which for many years chose not to act on 
the expressed statutory authority to contract 
granted to it by the Florida Legislature in the mid- 
1980s. awarded contracts for two 750-bed state 

facilities. (One contract was awarded to the 
Corrections Corporation o f America and one 
contract was awarded to the Wackenhut 
Corrections Corporation.) Significantly, both 
Florida contract awards were made by the 
Florida Correctional Privatization Commission, 
which was created by the Florida Legislature in 
1993, rather than by the Florida Department of 
Corrections. It is altogether possible that this 
statutory means of brushing agency resistance to 
contracting aside will provide a model for  
legislation in other jurisdictions whose legislative 
bodies are confronting comparable public 
agency opposition.

Implications for the Future of Correctional 
Privatization

Six months ago I predicted that "the number 
of privately managed facilities will increase to between 
85-90 by the end of the year” and chat "the rated 
capacirv of facilities under contract will increase to 
between 42,50045,000." Several representatives of the 
financial community and more than a few of the private 
corrections management firms swiftly advanced the 
opinion that m y  forecast was too aggressive. I, of 
course, am so polite and diplomatic that I will refrain 
from putting too much emphasis on the fact that six 
months into the calendar year covered by my forecast 
already finds us with 84 privately managed facilities 
with a rated capacity of 43,508.

The more interesting questions shift the focus 
of attention from what already has happened to what



the balance of the year and beyond are likely to bring. 
Looked at on quite a general level, the only possible 
conclusion would appear to be that the alternative 
created by correctional privatization has moved well 
beyond the “interesting experiment" status it had in 
the mid-1980s to the proven option position it now 
enjoys. As I and others have documented in various 
published studies, the evidence unequivocally 
demonstrates chat— presupposing it exercises 
reasonable judgment in the preparation of 
procurement documents, contract preparation, and 
contract monitoring— government can realistically 
anticipate operating cost savings in the range of 10-20 

percent by contracting with the added benefit of an 
improvement in the caliber of services it receives.

This general conclusion is easily illustrated by 
a recent set of contract awards. In December of 1993, 
the Florida Correctional Privatization Commission 
issued a request for proposals providing for the private 
design, financing, construction, and management of 
two 750-bed medium security state prisons. The 
controlling statute mandated a cost savings of at least 7 
percent .low a benchmark price established hv the 
Florida Auditor General. The benchmark price was 
determined by full-scale audit of costs for the 
construction and operation of substantially similar 
facilities constructed and operated by the Florida 
Department of Corrections.

Each private firm was allowed to submit 
proposals for one or both of the two facilities. Eight 
firms submitted a total of twelve proposals. .All twelve 
proposals yielded cost savings of at least the required 7 
percent. The contract awards to the Corrections 
Corporation of America and the Wackenhut 
Corrections Corporation will yield cost savings to 
Florida modestly above 10 percent. Further, language 
in both contracts is such that cost savings equal to or 
greater than those realized during the initial year of 
contract performance will persist for the three-vear 
term of the base contracts. Further still, the contracts 
require prompt award of accreditation by the American 
Correctional Association, basic services that are at least 
the equivalent of those provided by the Florida 
Department of Corrections, and programs in the areas 
of education, vocational training, and substance abuse 
education/treatment that are more elaborate than

those presendy provided by the Florida Department of 
Corrections.

Examples like that provided by Florida's 
recent experience has spawned a growing interest in 
correctional privatization both within and beyond the 
boundaries of the United States. Still, it would be 
unrealistic to expect that the torrid pace of new 
contract awards witnessed during the past six months 
will persist in an uninterrupted fashion indefinitely.

My best judgment is that the immediate future 
will bring more modest numbers of new contract 
awards coupled with sizable increases in the number of 
private facilities that are in operation. Those increases 
are essentially guaranteed by the number of new 
facilities that are presently under construcuon.

Importantly, this does not mean that the 
immediate future will yield no opportunities for 
significant growth. During the balance of 1994, for 
example, there are good reasons to anticipate 
significant contract awards in. on the international 
scene, Australia and Great Britain and in such .American 
jurisdictions as Arizona, California, Colorado. Florida. 
Louisiana, Mississippi, Utah, and Virginia. Thus, were I 
asked to provide a more precise year-end forecast, 1 

would have to estimate that the end of 1994 will reveal 
90-95 private facilities with a rated prisoner capacity of 
48,000-50,000 prisoners. Even if this upward 
adjustment of my  December 31, 1993 projections 
proves to be too optimistic, there already is no 
question whatsoever about 1994 bringing a record 
increase in all statistical categories monitored by the 
Private Adult Correctional Facility Census.

Charles W. Thomas, Ph.D.
Ditector, Private Corrections Project 
Center for Studies in Criminology &  Law 
University of Florida 
(904) 392-1025; (904) 392-3974 (FAX) 
June 30,1994
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Management Finn
Rated Capacity 
o f  All Facilities 

Under Contract*

U  Facilities 
Under 

Contract

Rated Capacity o f  
Facilities Now 
In Operation

Prisoner 
Popu lations 
on 6/30/94

%  Occupancy 
fo r Facilities 
in Operation

New Facilities to 
to Open within 
12-18 m onths

Expansion 
Anticipated Within 

12-18 Months
A lternative Programs, Inc. 240 1 240 240 100.00% 0 0

The Hobby Ross G roup 872 1 872 868 99.54% 0 0
Capital C orrectional Resources 836 1 836 796 95.22% 0 0

Concept, Inc. 4,426 8 1,926 1,876 97.40% 3 2,500
C orne ll Cox, Inc. 794 3 794 752 94.71% 0 0

Corrections Corporation o f  America 13,056 23 8,593 8,251 96.02% 4 4,463
Corrections Partners, Inc. 1,672 4 584 562 96.23% 2 1,088
Corrections Services, Inc. 32 1 32 29 90.63% 0 0

Dove Development C orpora tion 762 2 762 633 83.07% 0 0
Eden Detention Center 699 1 499 565 113.23% 0 200

Esmor C orrectiona l Services, Inc. 1,170 4 870 845 97.13% 1 300
G roup 4 - ICS 300 1 300 300 100.00% 0 0

The GRW Corporation 244 2 244 244 100.00% 0 0
Management & Training C orpora tion 2,400 3 450 425 94.44% 2 1,950

Mid-Tex Detention, Inc. 1,236 3 736 744 101.09% 1 500
North American Corrections 633 1 489 489 100.00% 0 144
U.S. Corrections Corpora tion 2,918 6 1,650 1,465 88.79% 2 1,268

The V illa at Greeley, Inc. 400 1 0 0 N/A 1 400
Wackenhut Corrections C orpora tion 10,818 18 6,568 5,593 85.16% 5 4,250

T O T A I S 43 ,5 08 84 2 6 ,4 4 5 2 4 ,6 7 7 93 .31% 2 1 1 7 ,0 6 3

%  C h a n g e s  S in c e  12/31/93 3 3 .6 4 % 1 5 .0 7 % 6 .8 7 % 1 0 .7 7 % 3 .6 4 % 6 1 .5 4 % 1 1 8 .4 8 %

•Capacity Figures Include Neio Facilities and Expansions of Existing Facilities.



P r i v a t e  A d u l t  C o r r e c t i o n a l  Facility C e n s u s ,  U n i t e d  S t a t e s  Facilities

Management
Company

Alternative 
Programs, Inc.

h o b b y  R o s s  G r o u p Ca pita l Correctiona l 

R e so u r ce s, In c .

Concept, Inc. Concept, Inc.

Facility Location Bakersfield, CA New ton Co., TX Groesbeck, I X Tuscaloosa, AL Eloy, AZ

Facility Name Mesa Verde 
Community 

Correction Facility

New ton County 

Detention Facility

Limestone County 

Detention Facility

Tuscaloosa Metro 
Detention Facility

FBOP/1NS 
Detention Center

Primacy Source 
o f  Prisoners

♦State o f California *State of Texas * St ale of Texas Tuscaloosa County Federal Bureau 
o f Prisons

Secondary Source 
o f  Prisoners

N/A N/A N/A City o f Tuscaloosa 
City of Not tltport

Immigration and Natur­
alization Service

Rated Capacity 240 872 836 176 1,000

Present Population 240 868 796 176 N/A

Occupancy Percentage 100.00% 9 9 .5 4 % 9 5 .2 2 % 100.00% N/A

Security Level minimum m in im u m / m e d iu m m in im u m / m e d iu m minimum medium
Ownership o f  Facility private public public public public

First Received Prisoners May-89 J u n -9 3 Apr-93 Dec-92 Jul-94

ACA Accreditation? no n o n o no will be sought

Facility Construction new construction takeover n e w  conslniclion new construction new construction

Facility Expansion Planned? nn n o n o no no

4 Notes ♦Parole Division *T D J C  Institutional 

D iv is io n  

See A ppendix  A, 

Notes 1 & 2

* T D C J  Institutional 

D iv is io n  

See A ppendix  A, 

Notes 1 6 3

See A ppendix A, 

Note ■/

/'< u iltlius mil ic/unlal In llw IJ/MP. i Camus (ipu'ur ill M l  I'licililies whose size him djun.ua I si^iiifiainlly since the 12/3 I P i  Census hi Holies



P r i v a t e  A d u l t  C o r r e c t i o n a l  facility C e n s u s ,  U n i t e d  S t a l e s  facilities

Management
Company

Concept, Inc. Concept, Inc. Co n ce p t, In c . Concept, Inc. Concept, Inc.

Facility Location Bridgeport, TX Brownfield, TX Mineral Wells, T X Overton, TX Sweetwater, TX

Facility Name Bridgeport Pre- 
Parole Transfer 

Facility

Hrownfleld 
intermediate 

Sanction Facility

Mineral Wells 

Hie-Parole 

Transfer Facility

THA Sweetwater Pre- 
Parole Transfer 

Facility

Prim ary Source 
o f  Prisoners

♦Stale o f Texas ♦State o f Texas ♦ Stale o f Texas ♦State o f Texas ♦State of Texas

Secondary Source 
o f  Prisoners

N/A N/A N/A ; i/a N/A

Rated Capacity 200 200 1,100 500 250

Present Population 200 200 1,050 N/A 250

Occupancy Percentage 100.00% 100.00% 95.4 5 % N/A 100.00%

Security Level minimum minimum/medium m i n i m u m minimum minimum

Ownership o f  Facility private public private public public

First Received Prisoners Nov-87 Jul-92 p m Feb-95 Mar-92

ACA Accreditation? no no n o will be sought no

Facility Construction renovation new construction renovation new construction take-over

Facility Uxpausion Planned? no no n o no no

♦ Notes ♦TDCJ hoard o f 
Pardons & Paroles

♦TDCJ Hoard of 
Pardons & Paroles

'T D C J  Hoard of 

Hanlons & Paroles 

See Appendix A, 

Note 5

♦TDJC Institutional 
Division

♦TDCJ Hoard of 
Pardons & Paroles 
See A ppendix  A, 

Note 6

I'm iliiw* nut u'lmlml in the IJIMM  t.Vmm li. M il Hu llilks ukase sue bus t ImiirmI slunifuiinily sini a lie IJ/Ml'Ji ( .h im  ti/'/icni in Unlits



P r i v a t e  A d u l t  C o r r e c t i o n a l  facility C e n s u s ,  U n i t e d  S t a t e s  facilities

Management
Company

Concept, Inc. Cornell Cox, Inc. Cornell Cox, Inc. Cornell Cox, Inc. Corrections 
Corporation o f 

America

Facility Location W lllto 'f.-un County, TX baker, CA Live Oak, CA Central Falls, HI Florence, AZ

Facility Name TIIA baker Community 
Correction Facility

Leo Cltesney 
Community 

Correction Facility

Central Falls 
Detention Facility

Pinal County 
Detention Facility

Frlm ary Source 
o f  Prisoners

♦State o f  Texas ♦State o f California ♦Slate o f California U.S. Marshals 
Service

U.S. Marshals 
Service

Secondary Source 
o f  Prisoners

N/A N/A N/A ♦State of North Carolina N/A

dated Capacity 1,000 111 220 302 500

Present Population N/A 262 200 290 N/A

Occupancy Percentage 96.32% 90.91% 96.03% N/A

Security Level m inimum minimum/medium minimum/medium maximum medium

Ownership o f  Facility public private private public private

First Received Prisoners Feb-95 Jan-88 May-89 Oct-93 N o v-95

ACA Accreditation? w ill be sought yes - 8/90 yes • 1/91 will be sought will be sought

Facility Construction new construction renovation new construction new construction new construction

Facility Iixpanslon Planned? no no no no 110

♦ Notes ♦TDCJ Institutional 
Division 

Se e  A p p e n d ix  A, 
N o t e  7

♦Parole Division

See Appendix A, 
Nute 8

♦Parole Division

See Appendix A, 
Note 8

♦North Carolina 
Department of 
Corrections

ftuilith-s mil ic/HHlal III the 12/111'). i rVmm iiplnai In buhl liinlilit's uImm sue litis i ImiiihciI significant!r situ c ibu 12/HIM f.Vmm <i/i/»n</ niiliilhs



P r i v a t e  A d i t  7 C o r r e c t i o n a l  Facility C e n s u s , U n i t e d  S t a t e s  Facilities

Management
Company

Corrections 
Corporation o f  

America

Corrections 
Corporation o f  

America

Corrections 
Corporation o f  

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America
Facility location Panama City, PI. Panama City, PI. Hay County, PI. Hrooksville, PI. Winnficld, IA

Facility Name Hay County 
Jail Annex

Hay County 
Jail

THA Hernando County 
Jail

Winn Parish 
Correction Center

Primary Source 
o f  Prisoners

Hay County Hay County ♦Stale o f  Florida Hernando County ♦State of 
Louisiana

Secondary Source 
o f  Prisoners

U.S. Marshals 
Service & INS

U.S. Marshals 
Seivice

N/A U.S. Marshals 
Seivice

N/A

Haled Capacity 257 276 750 252 1,282

Present Population ro 255 N/A 260 1,274

Occupancy Percentage 92.22% 92.39% N/A 103.17% 99.38%

Security Level all levels all levels medium all levels medium

Ownership o f  Pacility private public public public public

Pirst deceived Prisoners May-86 Oct-85 Sep-95 Oct-88 Mar-90

ACA Accreditation? yes - 8./B8 yes • 8/88 w ill be sought yes -8/91 yes -5/91

Pacility Construction new construction take-over new construction take-over new construction

Facility Expansion Planned? yes, 48 beds no 110 yes, 50 beds no

* Notes ♦Florida Correctional 
Privatization Commission

♦Louisiana Department 
o f Corrections

I'm Hunts nut rvjxnlcil in the IJ/ill'J.i Census in bald I'tuHHics whose size bin cbani>e(ls îiifiminlr lime ibe IJ11IID.I Ihism «/7'w"  111 tot/us



P r i v a t e  A d u l t  C o r r e c t i o n a l  Pacility C e n s u s , U n i t e d  S t a t e s  Pacilities

Management
Company

Corrections 
Corporation o f  

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Facility Location Leavenworth, KS Fstancia, NM Grants, NM Santa Fe, NM Guayama, Puerto Rico

Facility Name Leavenworth 
Detention Center

Torrance County 
Detention Facility

NM Women's 
Correction Facility

Santa Fe 
Detention Center

THA

Prim ary Source 
o f  Prisoners

U.S. Marshals 
Seivice

U.S. Marshals 
Service

♦State o f 
New Mexico

Santa Fe County/ 
U.S. Marshals 

Seivice

♦Commonwealth o f 
Peurto Rico

Secondary Source 
o f  Prisoners

N/A Federal Bureau 
o f Prisons

N/A City o f Santa Fe 
City o f Moriarty

N/A

Rated Capacity 256 256 204 201 1,000

Present Population 186 204 214 233 N/A

Occupancy Percentage 72.66% 79.69% 104.90% 115.92% N/A

Security Level maximum minimum/medium all levels all levels medium

Ownership o f  Facility private private public public public

First Received Prisoners Jun-92 Dec-90 Aug-89 Aug-86 Jan-96

ACA Accreditation? yes - 8/93 no yes-5/91 yes-8/88 will be sought

Facility Construction new construction new construction new construction take-over new construction

Facility Expansion Planned? no no yes, 25 beds 110 no

♦ Notes ♦New Mexico 
Department o f 
Corrections

♦Puerto Rico 
Administration o f  

Corrections

I'miliiia nut ivlxnlal in llm IJIMl'J.i ('l'iihh ii/iiil'w in Ixilil I'ticllilii'i whose size has cbniifieihiKiiifiiiuillfdiHulljc I2ljll!).i (mimi\ ii/iikiu in tlulm



P r i v a t e  A d u l t  C o r r e c t i o n a l  Pacility C e n s u s ,  U n i t e d  S t a t e s  Pacililies

Management
Company

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Facility Location Ponce, Puer.o  Rico Nashville, TN Clifton, TN Chattanooga, TN Mason, TN
fac ility  Name TDA Metro-Davidson Co. 

Detention Center
South Central 

Correctional Center
Silverdale
Facilities

West Tennessee 
Detention Facility

Prim ary Source 
o f  Prisoners

♦Commonwealth o f  
Peurto Rico

♦Davidson County ♦State o f Tennessee Hamilton County U.S. Marshals 
Seivice

Secondary Source 
o f  Prisoners

N/A h/A N/A U.S. Marshals 
Seivice

Washington, D.C.

Rated Capacity 1,500 870 1,336 414 416

Present Population N/A 664 1,287 414 432

Occupancy Percentage N/A 76.32% 96.33% 100.01)% 103.85%

Security Level medium medium medium minimum all levels

Ownership o f  fac ility public public public public private

firs t Received Prisoners Scp-96 Feb-92 Mar-92 Sep-84 Oct -90

ACA Accreditation? w ill be sought yes -1/94 yes -1/94 no yes -8/92

fac ility  Construction new construction new construction new construction take-over new construction

facility Expansion Planned? no no no no no

* Notes ♦Puerto Rico 
Administration o f  

Corrections

♦Houses state 
prisoners

♦Tennessee Department 
o f Corrections

I'iii iliiitw mil ii'lm lcilin ibc 12/31193 Census ti/il'cur in bold Pm ililics wbnse size bus (bundedslffiifh willy since ibe 12/3119.] Census ii/i/mm in Unties



P r i v a t e  Aclult C o r r e c t i o n a l  Pacility C e n s u s , U n i t e d  S t a t e s  facilities
Management

Company
Corrections 

Corporation o f  
America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f  

America

Corrections 
Corporation o f 

America

Corrections 
Corporation o f 

America

Facility Location Cleveland, TX laredo, TX Houston, TX Venus, TX Venus, TX

Facility Name Cleveland Pro- 
Release Center

‘ redo 
Processing Center

Houston 
Processing Center

Venus Pre- 
Release Center

TUA

Prim ary Source 
o f  Prisoners

♦Stale o f Texas Immigration and 
Naturalization 

Service

Immigration and 
Naturalization 

Service

♦State ol Texas ♦State of Texas

Secondary Source 
o f  Prisoners

N/A Federal Bureau 
o f Prisons

♦State o f Texas N/A N/A

Hated Capacity 520 258 350 520 500

Present Population 520 261 397 520 500

Occupancy Percentage 100.00% 101.16% 113.43% 100.00% 100.00%

Security Level minimum minimum minimum minimum minimum

Ownership o f  Facility plihliC private private public public

First Itcceivcd Prisoners Sep-89 Mar-85 M'iy-84 Aug-89 Oct-94

ACA Accreditation? yes - 7/90 no yes -1/86 yes -10/90 will be sought

Facility Construction new construction new construction new construction new construction new construction

Facility F.xpansion Planned? no no no no no

*  Notes ♦TDCJ Institutional 
Division

♦TDCJ Board o f 
Pardons & Paroles

♦TDCJ Institutional 
Division

♦TDCJ Institutional 
Division

I'm iliiiv,\ m i l  i v / h i i I i 'i I  in l i t  u l.‘IMI'),i C c i i m i i  ti/i/wiiiii! liiilil I'ticililiui ubme size litis ibmif\vd slfiiiijiamlly m u  v ibc IJliH'J.i (.'cum iif tim  in ilntn v



P r i v a t e  A d u l t  C o r r e c t i o n a l  Pacility C e n s u s ,  U n i t e d  S t a t e s  facilities

Management Corrections Corrections Corrections Corrections Corrections
Company Partners, Inc. Partners, Inc. Partners, Inc. Partners, Inc. Services, Inc.

Facility Location Oswego, KS Hinton, OK Chesapeake, VA THA Seal Beach, CA

Facility Name Labette County 
Conservation 

Camp

Great Plains 
Correctional 

Facility

THA THA Seal Beach 
Detention Facility

Prim ary Source 
o f  Prisoners

♦State o f Kansas ♦State o f North 
Carolina

♦Slate o f  Virginia ♦Slate o f  Virginia City of 
Seal Beach

Secondary Source 
o f  Prisoners

N/A Federal Bureau 
o f Prisons

N/A N/A Adjoining localities

Rated Capacity 104 480 400 400 32

Present Popu lation 90 472 N/A N/A 29

Occupancy Percentage 86.54% 98.33% N/A N/A 90.63%

Security Level minimum medium minimum minimum pre-arraignment

Ownership o f  Facility public public public public public

First Received Prisoners Feb-91 Oct-91 Ju l-95 Ju l-95 Jul-94

ACA Accreditation? in progress yes - 8/93 w ill be sought will be sought will be sought

Facility Construction new construction new construction new construction new construction renovation

Facility Expansion Planned? will be sought yes, 288 beds 110 no no

* Notes ♦Commitments ordered 
Kansas District Courts

♦North Carolina 
Department o f 
Corrections

♦Virginia Department 
o f  Corrections

♦Virginia Depa tment 
o f Corrections

I'm ililles i/o/ up)) tat in the IJ/MIO.i Census u/i/Mir hi buhl h'ncililles whose size has chnnt>etl slpuficnnily since the 12/i IIV Census dli/ieai in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  Facility C e n s u s ,  U n i t e d  S t a t e s  Facilities

Management D o v e D o v e Eden Detention Esmor Correctional Esmor Correctional
Company D e v e l o p m e n t

Co r p o r a tio n

D e v e l o p m e n t

C o r p o r a t io n

Center, Inc. Services, Inc. Services, Inc.

Facility Location Crystal Cily, T X Peaisall, T X Eden, 'IX Elizabeth, NJ Tarrant Co.,TX

Facility Name Ctysial City 

Detention Center

Ftio Detention 

Center

Eden Detention 
Center

Elizabeth 
Processing Center

Tarrant County 
Community 

Correction Facility

Primary Source 
o f  Prisoners

*State of Texas *  St ate of Texas Federal Bureau 
o f Prisons

Immigration and

Immigration and 
Naturalization 

Service

Tarrant County

Secondary Source 
o f  Prisoners

N/A Frio County Naturalization
Service

N/A N/A

Rated Capacity 467 295 499 300 320

Present Population 321 3 12 565 N/A 310

Occupancy Percentage 68.74% 105.76% 113.23% N/A 96.88%

Security Level m e d iu m m in im u m / m e d iu m minimum/medium minimum/medium minimum

Ownership o f  Facility piivale public private private public

First Received Prisoners J a l (J3 Dec-92 Jan-89 • Jul 94 Feb-92

ACA Accreditation? being considered being considered no will besought yes-8/93

Facility Construction takeover takeover new construction renovation new construction

Facility Expansion Planned? 

* Notes

n o

* T D C J  Institutional 

D iv is io n  

See A ppendix  A, 

Note 1 6 9

n o

*T D C J  Institutional 

D iv is io n  

See A ppendix  A, 

Note I

yes, 200 beds no no

I'm ilitics mil rcjiorlutl in ibc 12/3 1/93 Census aj.jicar in bold Facilities whose size has changed significantly since ibe 12/3 i/93 Census aii/iuar in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  Facility C e n s u s ,  U n i t e d  S t a t e s  Facilities

Management
Company

Esmor Correctional 
Services, Inc.

Esmor Correctional 
Services, Inc.

GRW
Corporation

GRW
Corporation

Management & 

Training 
Corporation

Facility Location Houston, TX Seattle, WA Ector County, TX Odessa, TX Martina, AZ

Facility Name Slate ofTexas Intermediate 
Sanction Facility

Seattle Ptocessing 
Center

Ector County 
Detention Annex

Odessa Detention 
Center

Martina Community 
Treatment 

Facility

Primary Source 
o f  Prisoners

♦State ofTexas Immigration and 
Naturalization 

Service

Ector County City o f Odessa ♦State o f Arizona

Secondary Source 
o f  Prisoners

N/A N/A N/A ♦State ofTexas N/A

Hated Capacity 400 150 144 100 450
Present Population 390 145 144 100 N/A

Occupancy Percentage 97.50% 96.67% 100.00% 100.00% N/A

Security Level minimum minimum/medium medium till levels minimum

Ownership o f  Facility public public public pubic private

First Received Prisoners Dec-93 Jul-89 Jun-94 Oct-93 Sep-94

ACA Accreditation? will be sought yes - 9/91 no no no

Facility Construction renovation renovation new construction take-over new construction

Facility Expansion Planned? no no 110 no no

♦ Notes ♦TDCJ board o f 
Pardons & Paroles

♦TDCJ Institutional 
Division 

See A ppendix A, 

Note 1

♦Arizona Depa.tment 
o f Corrections

Iin ihlies nol it'ixiiH'tl in lbt‘ /-'/>//!>) Census tijijieay in bnld t'tu ililies whose size has changedsiyiificiiiillr since Ibc IJ/j Il'Xi Census u/ynw in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a l e s  f a c i l i t i e s
Management

Company
Management & 

Training 
Corporation

Management & 
Training 

Corporation

Mid-Tex 
Detention, Inc.

Mid-Tex 
Detention, Inc.

Mid-Tex 
Detention, Inc.

Pacility Location Desert Center, CA Henderson County, TX Dig Spring, TX Big Spring, TX Big Spring, TX

Facility Name Ragle Mountain 
Return-io-Custody 

Facility

Texas State Ja il Faility, 
Henderson

City o f Big Spring 
Correctional Center 

(interstate)

City o f Big Spring 
Correctional Center 

(Airpark)

THA

Primary Source 
o f  Prisoners

♦State o f California ♦State o fTexas Federal Bureau 
o f Prisons

Federal Bureau 
ol Prisons

Federal Bureau 
of Prisons

Secondary Source 
o f  Prisoners

N/A N/A
Immigration and 

Naturalization Service
Immigration and 

Naturalization Seivice
immigration and 

Naturalization Seivice

itated Capacity 450 1,500 360 376 500
Present Popu lation 425 N/A 368 376 N/A

Occupancy Percentage 94.44% N/A 102.22% 100.00% N/A

Security Level minimum minimum minimum/medium minimum/medium minimum/medium

Ownership o f  Facility private public public public public

First Received Prisoners Sep-88 Jun-95 May-89 Feb-91 Jan-95

ACA Accreditation? yes • 6/93 w ill be sought no no no

Facility Construction renovation new construction renovation renovation new

Facility Expansion Planned? no no no no no

* Notes ♦Parole Division ♦TDCJ Institutional 
Division 

Sue Appendix A, 

Note 7
In i Hi I ics nol rcpoiletl in ibc 12131193 Census appear in buhl I'acllilics icbosu size bos cbanpctl sli>nificuntly since ibc 12/11193 Census appear in italics.



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a t e s  F a c i l i t i e s
Management

Company
North American 

Corrections

U.S. Corrections 
Corporation

U.S. Corrections 
Corporation

U.S. Corrections 
Corporation

U.S. Corrections 
Corporation

Facility Location Spur, TX Gretna, FL Beatiyville, KY Louisville, KY St. Marys, KY
Facility Name Dickens Detention 

Center

Gadsden County 
Correctional Facility

Lee Adjustment 
Center

River City 
Correctional Center

Marion 
Adjustment Center

Prim ary Source 
o f  Prisoners

*State ofTexas ♦State o f Florida ♦Commonwealth 
o f Kentucky

Jefferson County ♦Commonwealth 
o f Kentucky

Secondary Source 
o f  Prisoners

N/A N/A N/A N/A N/A

Rated Capacity m 768 500 .550 500
Present Population m N/A ■150 325 •150

Occupancy Percentage 100.00% N/A 90.00% 92.86% 90.00%

Security Level maximum minimum/medium minimum minimum minimum
Ownership o f  Facility private public private private private

First Received Prisoners Jul-91 Feb-95 Aug-90 Jan-90 Jan-86

ACA Accreditation? no will be sought yes -1/94 110 yes - 8/92

Facility Construction new construction new construction new construction renovation new construction

Facility Expansion Planned? yes, 144 beds no no no no

♦ Notes *TDCJ Institutional 

Division 

See Appendix A, 

Note 1

♦Florida Department 
o f Corrections

♦Kentucky Department 
o f Corrections

♦Kentucky Department 
o f Corrections

I'nillilics nol iv/xuled in ibc DIM I'D Census t<l>l>car in bold 1‘mililies whose size bus changed siffiifiimtly since the 12/MID Census uv/ieio in iiuliis



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a l e s  f a c i l i t i e s
Management

Company
U.S. Corrections 

Corporation
U.S. Corrections 

Corporation
The Villa 

at Greeley, Inc.
Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Facility Location Wheelwright, KY Diboll, TX Del Camino, CO McFarland, CA San Diego, CA

Facility Name Oner Creek 
Correctional Center

TBA TBA McFarland Return- 
to-Cnstody Facility

San Diego 
City Jail

Prim ary Source 
o f  Prisoners

♦Commonwealth 
o f Kentucky

♦State ofTexas ♦State o f Colorado ♦State o f California City of 
Sail Diego

Secondary Source 
o f  Prisoners

N/A N/A N/A N/A N/A

Rated Capacity 300 500 400 224 2(10
Present Population 240 N/A N/A 215 88

Occupancy Percentage 80.00% N/A N/A 95.98% 44,00%
Security Level minimum minimum/medium minimum minimum minimum

Ownership o f  Facility private public private private public

First Received Prisoners Oct-93 Mar-95 May-95 Jan-89 May-92

ACA Accreditation? will he sought will be sought will be sought no will be sought

Facility Construction new construction new construction new construction new construction new construction

Facility Expansion Planned? no no 110 no no

* Notes ♦Kentucky Department 
o f Corrections

♦TDCJ Institutional 
Division

♦Colorado Department 
o f Corrections

♦Parole Division

I'm ihlifs nol npitlal in ibc" U l>Hi). I Census (i/i/icttr in boh! l;m:illiltx irlmc size bm chimed st)'t>ii[hmitly time the U/Mll).l C.mui ai>lMii in iltiliis



P r i v a t e  A d u l t  C o r r e c t i o n a l  F a c i l i t y  C e n s u s ,  U n i t e d  S t a t e s  F a c i l i t i e s
Management

Company
Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

fac ility  Location Aurora, CO Cdades County, PL Kinder, IA Jamaica/Queens Bridgeport, TX

Pacility Name Aurora/INS 
Processing Center

TBA Allen Correctional 
Center

New York INS 
Processing Center

Bridgeport Pre- 
Release Center

Prim ary Source 
o f  Prisoners

Immigration and 
Naturalization 

Seivice

♦State o f  Plorida ♦State of 
Louisiana

immigration and 
Naturalization 

Service

♦State ofTexas

Secondary Source 
o f  Prisoners

N/A N/A N/A N/A N/A

Hated Capacity 300 750 1,282 105 520

Present Population 199 N/A 1,275 100 519

Occupancy Percentage 66.33% N/A 99.45% 95.24% 9981%

Security Level minimum medium medium medium minimum

Ownership o f  Pacility private public public private public

Pirst Received Prisoners May-87 Jun-95 Dec-90 Oct-89 Aug-89

ACA Accreditation? yes - 9/89 w ill be sought yes -1/93 no yes - 5/91

Pacility Construction new construction new construction new construction renovation new construction

fac ility  P.xpansion Planned? no no no no no

* Notes ♦Plorida Correctional 
Privatization Commission

♦Louisiana Department 
o f Corrections

♦TDCJ Institutional 
Division

I'iu ilnics mil ic/Kir/cil in ibc IJ/MI9.I Census appear in buhl I'ticiiiiics whose size has chunked sipnificniilly since ibc /-VJ//9J Census appear in italics



P r i v a t e  A d u l t  C o r r e c t i o n a l  P a c i l i t y  C e n s u s ,  U n i t e d  S t a t e s  f a c i l i t i e s
Management

Company
Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Wackenhut
Corrections
Corporation

Facility Location Fort Worth, 'IK Jack County, TX Kyle, TX Lockhart, 'IX Lockhart, TX

Facility Name North TX Intermediate 
Sanctions Facility

TBA Kyle Pre- 
Release Center

Lockhart 
Work Program 

Facility

Lockhart Pre- 
Release Center

Primary Source 
o f  Prisoners

♦State ofTexas ♦Slate o fTexas ♦State o f Texas City o f Lockhart ♦State ofTexas

Secondary Source 
o f  Prisoners

N/A N/A N/A ♦State ofTexas N/A

Hated Capacity 400 1,000 520 500 500

Present Population 397 N/A 520 499 N/A

Occupancy Percentage 99.25% N/A 100.00% 99.80% N/A

Security Level minimum minimum minimum minimum minimum

Ownership o f  Facility public public public public public

First Received Prisoners Aug-91 Jul-95 Jun-89 Jan-93 Oct-94

ACA Accreditation? no w ill be sought yes • 9/90 will be sought will be sought

Facility Construction renovation new construction new construction new construction new construction

Facility Expansion Planned? no no possible no no

♦ Notes ♦TDCJ Board of 
Pardons & Paroles

♦TDCJ Institutional 
Division 

See Appendix A, 

Note 7

♦TDCJ Institutional 
Division

♦TDCJ Board of 
Pardons &  Paroles

♦TDCJ Institutional 
Division

Facilities not npalctl ill the 12/31193 Census tt/i/icar in bultl Facilities whose size has < bannedsSgfiifictMlIv since the 12/31/93 Census a/ijivar in italics


