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Section 15, AS 15.13.112 .114,.116 Contributions to candidates and groups could be
used only for their own election campaign purposes. Contributions may not be used for
Persqnal benefit, personal income, personal loans, to pay more thrn fair market value,
or criminal fines, and civil penalties except under this chapter. lllegal contributions
would be required to be returned |mmed|ateIY; contributions which remain anonymous
for five da?/s are forfeited to the state general fund. Candidates would have to disburse
any and all surPIus campaign funds within 60 days after the election, at the latest.
These surplus funds could only be used for campaign costs, including a legal challenge
to the election of the candidate, donations to charity, government or a political Barty orto
repay camPa|gn loans. After the election, candidates could retain only $2,500.00 worth
of personal property; all property above this limit would be donated to the state or sold
and the proceeds be disbursed along with any other surplus campaign funds. AS
15.13.116 does not allow return of contributions to contributors as away of dishursing

campaign assets.

Section 16. AS 15.13.120(d) People, companies and associations could file a complaint
with APOC and/or a civil lawsuit for an injunction and civil penalties for a violation of the
Campa|Pn Disclosure Law or its regulations. The civil lawsuit must be filed within two
years ofthe alleged violation. The commission could join in the lawsuit.

Section 17. AS 15.1_3.120(e},A commission member, its executive director and a
member ofthe public could file a comFIathlt,h,the commission within four years of the
alleged violation. Ifthe two year deadline for civil lawsuits had not yet passed, a person
who had filed an administrative complaint could withdraw it and file a lawsuit. The
procedure for handling a complaint whose subject matter was the same as that of an
already filed lawsuit is unclear.

Sections 16 and 17 create concurrent gurisdiction of the court and the commission. This
will be expensive, create possible conflicts and not necessarily be more efficient.

Section 18. AS 15.13.125 The commission currently has the pov/erto impose civil
penalties up to $50.00 a day, but only for some late or incomplete reports. This section
would authorize the commission to impose civil penalties up to $500.00 a day for any
violation of the Campaign Disclosure Law or its re?ulanons_. It would require the -
commission to assess the offender's mental state fo establish the level of the civil
penalty. Aﬂgravatlng and mitigating factors for the amount of the civil penalty are
specified. The commission would have to assess attorney's fees and costs of its
investigation and adjudication against respondents in complaints. A court would be
re?uwed to impose gud mentfor three times the maximum civil penalty against
defendants who acted knowingly and didn't correct the violation within five days of its
occurrence, as well as reasonable attorney's fees and costs.

These changes would result in higher civil penalty assessments of greater complexity,
more civil penalties (fines), more appeals and possibly ,dlscouraglnP potential candidates
and contributors. Simultaneous or overlapping processing of complaints or violations in



superior court and before the commission could occur, Possmly resulting in different
decisions and penalties for the same alleged violation. [t is unclear if the commission
could impose a civil penalty against a person if a court had already entered a judgment
for the same conduct and vice versa.

Section 19. AS 15.13.135,.137 Only people and groups could make independent
expenditures concerning candidates. Companies and associations couldn't, ,
Independent expenditures for broadcast or print media would carry a disclaimer stating
that the candidate did not authorize, pay and/or approve the effort. Contributions to a
group that forms to make independent expenditures are, like contributions to any other
group - limited to $250.00.

AS 15.13.140 Independent expenditures may be made in s_uPport of or oPPosition toa
ballot issue by an individual, association, company, or publicly funded entity but probably

not a group.

AS 15.13.145,. 150 The state, municipalities, school districts and other public bodies
could not spend public money on contributions or independent expenditures concerning
candidates, but may do so for ballot issues if specifically aprpro riated for that purpose.
They could also spénd public money which has been specifically appropriated for the
purpose of disseminating nonpartisan information about ballot guestions or all
candidates for a particular public office. Expenditures must be reported. People,
companies and associations could distribute neutral educational information about the
views of all candidates, in a given race or sponsor open debate forums, and provide
information about election dates and voter registration.

AS 15.13.400 For the purposes of this chapter when limits or prohibitions are placed on
accepting contributions and making expenditures, “candidate” is defined to include
campaign agents, the candidate's immediate family members and controlled groups.

The definitions of "contribution," "expenditure,” “individual" and "person" are unchanged
from the current statute.

"Group" would be more narrowly defined. The current definition of "group" includes
combinations of associations and companies as well as combinations of people. The
new definition of "?roup" includes only combinations of people. This definition could
result in the formation of fewer groups.

"Honorarium" would be defined as payment of anything of value in exchange for an
appearance, speech or article.

"Immediate family" would mean spouse, parents, siblings and children (natural, adopted
and step).



"Independent expenditure” would mean an expenditure made completely separately
from a candidate and all his or her agents.

"Publicly funded entity" has no definition. This is a new concept in AS 15.13 introduced
inthis bill. It is unclear in those sections where it occurs what entities are meant as
other terms are used which refer to the State and its political subdivisions.

Section 20. AS 15.56.012,.014,.016,.018,.019 The crimes of campaign misconduct in
the first, second and third de?rees would be defined more broadly-and carry heavier
sanctions-than under current statute. Any intentional, knowing or reckless violation of
the Campaign Disclosure Law or its ,requ ations would be campaign misconduct in the
first, second or third degree, respectively. A person convicted of campaign misconduct in
the first degree would lose all licenses allowing him or her to do business in Alaska for
one year. This section would be enforced by the Criminal Division of the Department of
Law. The Commission would refer allegations of campaign misconduct to the

Department of Law.

Section 21. The scope of Iobinsts’ particigation in the financial aspects of state
campaigns would be reduced further. Lobbyists would not be able to collect or deliver
contributions to any candidate in state or local races, and would not be able to engage at

all inthe fund raising activity of any state campaign.

Section 22. AS 24.60.031 This is a housekeeping measure which retains the definition of
"contribution” in the Legislative Ethics Act by reference.

Section 23. The current provisions for criminal penalties in AS 15.13, some in AS 15.56
and definitions in AS 15.13 would be repealed. Sections 16, 18,and 20 and AS15.13.400
in Section 19 would replace them. The net effect is that criminal violations will no longer
be under the purview of the Commission for referral to the Attorney General.

Section 24. Construction. The hill's provisions would be construed to avoid a conflict with
any prevailing federal law.

Section 25. Applicabjlig. If persons who are not individuals (such as companies and
associations) are adjudged to have a constitutional right to contribute to candidates or
groups, then the Campaign Disclosure Law applies to them.

Section 26. Effective Date. If passed, b{ more than a two-thirds vote, this bill would take
effect the day after the governor signs i, the day after the governor's veto is overridden
or the day after the period for the governor's action expires-whichever happens first,
passed hy less than a two-thirds vote, this bill would become effective 90 days after its

enactment.

Either scenario results in an effective date during the 1996 Ie?isl_ative campaigns.
Changing requirements in the middle of the 1996 election cycle is of great concern to the



Commission.



PROPOSED AMENDMENTS

BILL NO. HB 368

The term person 1is defined to include corporation, company,
partnership, Ffirm, association, organization, business trust
and society as well as natural person in AS 01.01.060.

There are a number of places in this bill where the term
"person" 1is used. Some of these may be more appropriately
the term "individual", AS_.15.13.080(b) for example.

Section 4. AS 15.13.030. Duties of the Commission. This
provision should be amended by changing AS.15.13.030(11) to
require a revision at the Commission®s discretion but based
on a recognized government index. The Commission is
sensitive to the balance needed between a stable set of
rules that participants in campaign activity depend upon and
the need to have limits which reflect a changing economy.

[
Section 5. AS 15.13.040(a)and AS 15.13.040(b). Raise
minimum contribution reporting requirement for candidates
and groups from "in excess of $100.00" to "in excess of

$250.00".

This would impose the same reporting level on candidates,
groups and contributors to groups.

AS 15.13.040(d)(2). As a result of the 1S95 U.S. Supreme
*-mrt decision in Mclntyre v.~ Ohio Election Commission
regarding the requirements for identification of political
communications, the Commission requests this amendment to

current statute.

(d) Every individual, person or group making a contribution
or expenditure shall make a full report, upon a form
prescribed by the Commission, of the following contributions

or expenditures:

(2) any expenditure whatsoever for advertising in newspapers
or other periodicals, on radio or television; or, for the
publication, distribution or circulation of brochures,

flyers, or other campaign material for any candidate or
ballot proposition or question except for an expenditure or
expenditures whose cumulative value does not exceed $250.00



a year for billboards, signs or printed material concerning
a ballot proposition or question paid for by an individual
acting independently ol any other individual or group.

This next amendment is suggested to clarify existing
language and to simplify reporting of accrued expenditures.

AS 15.13.040(h) This prevision should be amended by adding
a new subsection to read:

(h) Accrued expenditures that in the aggregate total
$1000.00 or less a year per payee or account need not be
included in the report of expenditures required under (@)
and (b)(@) of this section. However if an unreported
accrued expenditure 1is not paid within 90 days after it is
incurred, it becomes a contribution and must be reported as
required by this section and AS 15.13.110. For purposes of
this subsection, "accrued expenditures" means expenses
incurred but not yet paid. This would establish a bright
line rule for the point at which a campaign debt becomes a
contribution to the campaign. It would also simplify
reporting accrued expenditures.

Section 7. AS 15.13.050. Registration Before Contribution
or expenditure. The term "publicly funded entity"” 1is not
defined in this bill. It is unclear what is meant. Is
"publicly funded entity" synonymous "State and its political
subdivisions” wused in AS.15.13.145?

This provision should be amended by adding '"groups" to the
list of makers of contributions or expenditures which are
required to register before making a contribution or
expenditure and changing "publicly funded entity" to
"entity". Requiring groups to register before making a
contribution or expenditure would continue current law and
eliminate the inconsistencies this section has with several

other sections of this bill.

This provision should be further amended by adding the
following regarding the naming of groups:

IT a [THE] group, except a political party or its
subdivision, intends to support or oppose only one
candidate, or to contribute to or expend on behalf of, or in
opposition to, one candidate 33 1/3 [50] percent or more of
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its funds, the name of the candidate shall be a part of the
name of the group. Promptly upon receiving the
registration, the commission shall notify the candidate of
the group"s organization and intent.

Section 8. AS 15.13.065. Who May Make Contributions.
Subsection (b) of this section should be amended by deleting
the language "a group that, if required by AS 15.13.050 to
register, is registered, or a group not required to register
under AS 15.13.050" and inserting " a group properly
registered under AS 15.13.050".

Read in conjunction with the proposed amendment to AS
15.13.050, all groups would be required to register and
would be allowed to make contributions and expenditures

after registering.

Subsection (@) of this section should be amended to allow
political parties and their subdivisions to contribute to

each other.

Section 9. AS 15.13.070. Limitation On Amount Of Political
Contribution. This section relies on a different
interpretation of political party than the one which the
Commission now uses. Currently the Commission views the
party and each of its subdivisions as a separate entity with
its own contributions. This interpretation is based on the
definition of "group"™ in AS 15.13.103(4).

The Commission is concerned that if contributions by parties
(including subdivisions) are limited it would weaken the
parties or discourage grass roots activity. The Commission
is concerned that if parties are limited in their
contributions to candidates and other prohibitions remain as
proposed, there will be more independent expenditures and
less detailed disclosure to the public.

Se:tion 10. AS 15.13.072. Restrictions On Solicitation And
Acceptance of Contributions. Subsection (a)(3) of this
section prohibits"a candidate from soliciting or accepting
contributions from a group whose participants are not
Alaskan residents when the contribution is made and from
groups which reside in another state. The Commission
believes that national political parties should be exempt
from the provision in subsection (a)(3).
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It would be difficult to determine the residency of groups
who are active in both Alaskan and non-Alaskan campaigns and
likewise hard to establish those groups whose "participants"”
are not all Alaskans.

Subsection (c)(2)(B) does not address candidates who have
lost the primary. If the word "primary"™ 1is added to the
list of elections in (B) this would be corrected. If only
added to the second half of the sentence, it would give
primary losers a longer, perhaps more reasonable, period to

retire debt.

Section 10. AS 15.13.074. Prohibited Contributions. As
currently worded this provision would limit fundraising to a
maximum of an 11 month period, starting 11 months before the
municipal or general election and ending on or before the
day of the dispositive election. For state and municipal
races, the Commission suggests limiting campaigning to five
months before the election, election day and nine months
after the election to allow sufficient time to retire debt
and pay accrued expenditures. The Commission suggests
allowing an additional 60 days after fundraising is no
longer allowed to obtain bank statements, close bank
accounts and disburse campaign assets. The Commission
recommends keeping the limit on cash contributions at its
current level of $100.00 rather than reducing it to $25.00.

Section 10. AS 15.13.078. Contributions And Loans From The
Candidate And The Candidate®s Family Members. The term
"contribution” 1includes loan or loan guarantee by definition
in AS 15.13.130. The Commission does not believe that the
contribution limits for family members of a candidate -should
be different from that of other contributors.

Section 11. AS 15.13.080. Statement By Contributor.
Subsection (d) of this provision should be reworded to
require the contributor to file a copy of the contributor
statement with the contribution®s recipient at the time th2
contributor statement (rather than the contribution) 1is
filed with the Commission.

Section 12. AS 15.082. Limitation on Expenditures. The
Commission recommends adding the words "or group" to
subsection (¢) as it 1is in subsection (@) and (b) which
would require groups as well as candidates to record
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information about a contribution before spending it.

AS 15.13.090. Identification of Communication. The

Commission requests this section of current law be amended
to comply with the U.S. Supreme Court decision in Mclntyre
v. Ohio Election Commission and the requested change 1in AS

15.13.040 (d)(2).

Section AS 15.13.090. Identification of Communication. All
advertisements, billboards, handbills, paid-for television
and radio announcements and other communications intended to
influence the election of a candidate or out come of a
ballot preposition or question shall be clearly identified
by the words "paid for by" followed by the name and address
of the candidate, group or individual paying for the
advertisement except for billboardssigns or_printed
material, not including_advertisements_in.newgpaperfi_.or.
other periodicals, concerning_a ballot, proposition or
question, which are paid for bv an.-indiv-idual_.actino
independently mQf _anv_other .individual or. croup..

Section 13. AS 15.13.110(b). Subsection .110(b) requires
reporting of contributions and expenditures over $250.00
during the nine days before the election within 24 hours of
receipt. The Commission requests that the requirement for
24 hour expenditure reports be deleted. This information 1is
no longer time critical since the campaign expenditure
limits were repealed in 1986, and the Commission no longer
enforces the requirement. All expenditures would still be
reported on the 10 day election report.

Section 15. AS 15.13.116 Disbursement Of Campaign Assets
After Election. The Commission recommends that the
candidate"s campaign be given sixty days following the final
date of permissible fundraising activities to disburse the
campaign®"s assets and close out bank accounts. (See
Proposed Amendment Section 10, AS 15.13.074).

This section no longer allows candidates to return
contributions to"contributors as a way of disbursing
campaign assets. This method of disbursing surplus campaign
funds has not occurred very often and, when it has happened,
has not been a problem. This method of disbursing campaign
assets should be retained. Although limiting the retention
of campaign assets is a good idea, it would be difficult to
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enforce.

Section 16 and 17. AS 15.13.120(d)(e). The Commission is
concerned about the proposed concurrent jurisdiction of the

Court and the Commission. fhis will be more expensive,
create possible conflicts and not necessarily be more
efficient. At this point, the Commission does not have a

constructive alternative.

Section 18, AS 15.13.125. Civil Penalties. The Commission
currently has a statutory schedule for establishing civil
penalties and mitigation criteria which allow flexibility in
assessing penalties on a case by case basis. Currently, the
classifying of violations by state of mind (reckless,
negligent, knowing and intentional) applies only to criminal
violations. Although maximum penalty amounts are tied to
the length of time the violation exists under both current
law and this provision, the state of mind classification is
not necessary and will not necessarily result in better
decisions as it is significantly more complex and time-
consuming. Currently, civil penalties accrue until a
violation is corrected and are set at a maximum of $10.00
per day or $50.00 per day depending upon the type of
campaign report that is late or incomplete. Mitigation
criteria are applied when a maximum penalty amount is
appealed and the violator and/or staff sets forth
extenuating circumstances.

The Commission adopted these mitigation criteria (based on
almost two decades of experience) to giv*. staff guidance 1in
making penalty recommendations in civil penalty appeals.

The criteria also give the Commission a yardstick upon which
to exercise its discretion in making decisions in appeals of
civil penalties. The Commission believes the current system
for assessing penalties and rate of civil penalties is
adequate and should not be changed.

The Commission does support the scope of the civil penalty
section which establishes that all violations of AS 15.13
are subject to civil penalties. This corrects a deficiency
in current law which makes late filing of individual
contributor reports and independent expenditure reports as
well as not identifying political communications, a criminal

violation.
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Against Candidates. The last line of subsection (b) of this
section requires a disclaimer that "the candidate"™ has
neither authorized, paid for nor approved the campaign
material. If the campaign material opposes [rather than
supports] a candidate, it is obvious that "the candidate"”
who 1is the subject of the material didn"t authorize, pay for
or approve it. Replacing "the candidate™ with "any of the
candidates for this elective office” would expand the scope
of the disclaimer to include all of the candidates who are
running for the particular office, and thus be appropriate
on material that opposes rather than supports a candidate.

Section 26 Effective Date. The immediate effective date of
this bill is of concern to the Commission, especially in a
legislative election year. An effective date of January 1,
1997 would allow campaigns currently underway to continue
under the same rules through the end of the calendar year as
well as allow staff time to revise manuals and forms.

Although not directly related to campaign finance reform,
the Commission requests consideration of the following
housekeeping measures to AS 24.45 Regulation of Lobbying.
These changes streamline some procedures and eliminate
several unnecessary or unused provisions.

Amend AS 24.45.031(b) to read:

(b) The Commission may

(1) hold hearings and conduct investigations into
compliance with the provisions of this chapter;

) in conjunction with (1) of this subsection, 1issue
subpoenas, compel the attendance and testimony of witnesses,
administer oaths and affirmations, and require the
production of books, papers, records, documents or other
items material to the Commission®s duties or powers under

this chapter;

(3 prepare, publish, and make available to the

pnbl ic.semi-annual [PERIODIC, BUT AT LEAST QUARTERLY AND
ANNUALLY,] summaries of the statements and reports received;
these summaries shall list separately individual lobbyists

and employers of lobbyists.



Amend AS 24.45.041(e) to read:

(e) Within 45 days after the convening of each regular
session of the Commission shall publish a directory of
registered lobbyists, containing the information prescribed
in (b) of this section for each lobbyist [AND THE

PHOTOGRAPH, IF ANY, FURNISHED BY A LOBBYIST UNDER (C) OF
THIS SECTION]. From time to time thereafter the Commission
shall publish those supplements to the directory that in the
Commission®s judgment may be necessary. The directory shall
be made available to public officials and to the public at
the following locations: a public place adjacent to the
legislative chambers in the state capitol building, [THE
OFFICE OF THE LIEUTENANT GOVERNOR, THE LEGISLATIVE REFERENCE
LIBRARY OF] the Legislative Affairs Agency, and the
Commission®"s central office.

Amend AS 24.45.061(a) to read:

(@ A person who employs, retains, or contracts_f.or. the
services of a lobbyist.shall sign_the®.Qbb.yJ.s.t-!_s.
registration statement _verifving that _emplQvmeiHL. retentioii..
or contract for lobbying services. [WITHIN 15 DAYS AFTER
EMPLOYING, RETAINING OR CONTRACTING FOR THE EMPLOYMENT OR
RETENTION OF A LOBBYIST, THE PERSON WHO EMPLOYS, RETAINS OR
WHO CONTRACTS FOR THE SERVICES OF A LOBBYIST SHALL FILE A
STATEMENT WITH THE COMMISSION AUTHORIZING OR VERIFYING THAT
EMPLOYMENT, RETENTION OR CONTRACT FOR LOBBYING SERVICES.]

Amended AS 24.45.061(b) to read:

(b A person who employs, retains, or [WHO] contracts for
the services of one or more lobbyists, whether independently
or jointly with other persons, and who direccly or
indirectly makes payments to influence legislative or
administrative action shall file an annualfA QUARTERLY]

report containing

(1) the full name, complete business address, and telephone
number of the person making the report;

(@) information sufficient to identify the nature and
interests of the person making the report;

(3 the total amount of payments made to influence



legislative or administrative action during the period, and
the name and address of each person to whom these payments
have been made during the period by the maker of the report,
together with the date and amount;

(4) the date and nature of any gift exceeding $100.00 in
value made to any public official and the full name and
official position of the recipient of each gift;

(5) a general description of the legislative of
administrative action which the person making the report had

attempted to influence;

(6) the name of each lobbyist employed or retained by the
person making the report, together with the total amount
paid to each lobbyist and the portion of that amount, it
any, which was paid for specific purposes, 1including salary,
fees, and reimbursement for expenses; and

(7) a notice of termination if the person filing a report
has ceased employing or retaining a lobbyist registered

under this chapter and if this report constitutes the final
report of the lobbyist®"s activities on behalf of the maker

of the report.
Amend AS 24.45.081 to read:

Section 24.45.081. Reporting Periods. Lobbyist reports
[REPORTS] required under this chapter shall be filed during
the calendar month following each calendar month during any
part of which the legislature was in session and auring the
month following each calendar quarter when the legislature
was not in session. However, if a lobbyist registered under
this chapter has declared that the lobbyist seeks only to
influence administrative action and not legislative action
the lobbyist need only file a report required under this
chapter for each calendar quarter. The period covered shall
be the calendar month or the calendar quarter, as
applicable, and shall in any event cover the period from the
date of the last report filed under this chapter to the date
of the end of the calendar month or quarter, as applicable,

for which the report is being filed. The period covered
shall not include any months covered in previous reports
filed by the same person. When total amounts are required

to be reported, totals shall be stated both for the period



covered by the statement and for the entire calendar year to
date. Annual employer reports required under this chapter
shall be filed either 30 days after all lobbying activities
are terminated or during the month following the fourth
calendar quarter, whichever occurs first.

The Commission also requests that the following sections of
the law be repealed: AS 24.45.041(c), 24.45.051(5) and AS

24 _.45.116.



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 12, 1996
SUBJECT: CSHB 368 (STA), reforming laws relating to election campaign

financing based on Initiative 95CFPO (Work Order No. 9-L S1348\F)

T0O: Representative Brian Porter, Chair
House Judiciary Committee

FROM: Jack Chenowft
LegiaW ftve

I was not as careful as | shoujfl Mve been and produced, for the House State Affairs
Committee's approval and fiirtlIEufeferral, a committee substitute that both authorizes (at
AS 15.13.070(c), added by page 5, line 31 - page 6, line 3) and prohibits (at
AS 15.13.112(b)(7), added by page 14, line 11) election campaign contributions by one

group to another.

The Jud’ciary Committee may want to give this inconsistency its attention.

JBC:klb
96-177.klb

cc: Representative Jeannette James, Chair
House State Affairs Committee
ATTN: Walt Wilcox
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 ar 4652450 STATE OF ALASKA _
FAX (907) 4652029 130 Seward Sireet, Qite 409
Mil Sop 3101 Juneau, Alaslka 99801-2106
MEMORANDUM February 28, 1996
SUBJECT: Draft CSSB 191 ( ), amending the current Campaign Financing

Initiative (Work Order No. 9-LS1260\F)

TO: Senator Bert Sharp, Chair
Senate State Affairs Committee
ATTN .

FROM: Jack Chenoweth

Legislatiye*CpuE

The comments in this memo are drafted to CSSB 191 ( ) (Work Order 9-LS1260\F), but
apply also to CSHB 368 ( ) (Work Order No. 9-LS1348\C).

HB 368 and SB 191, companion measures, reflect this office's understanding ofthe current
Election Campaign Practices Initiative, 95-CFPO, circulated and subsequently approved for
inclusion on the November general election ballot ("the Initiative"). Since their introduction,
an informal committee ("the Committee™) of three legislators-Representative Jeannette
James, Representative David Finkelstein, and Senator Tim Kelly-meeting with staff
employed by several other interested legislators, twice debated and requested a series of

changes to the original of each bill.

To aid the committee's understanding, this memo summarizes the Committee's changes in
the context ofthe draft committee substitutes for each of the two bills.

I set these ouPgSBerally in the order in which the Committee considered and acted upon the

various changes.

1. Indexing requirem ent deleted. The initiative contains a provision calling for "indexing"
ofthe various dollar amounts set out in the Initiative at five-year intervals. The indexing is
tied to a "recognized governmental index" and is intended to have the dollar amount
limitations keep pace with inflation. The Committee opted to delete this requirement.
Accordingly, | have deleted from the committee substitute the material added by bill section

4 ofthe original.



Senator Bert Sharp
February 28, 1996
Page 2

2. Requirement of registration before making contributions deleted. Each of the bills,
HB 368 and S&4£1, was drafted to reflect this office's understanding that the Initiative
appeared to require that, as a condition of making a valid campaign contribution, the
prospective contributor might be required to first register with the Alaska Public Oifices
Commission. The Committee opted to omitany general campaign contribution registration
requirement, and the committee substitute now limits the registration requirementto persons
making expenditures in behalfofa candidate or ballot proposition or question. The change
is made by amendment ofthe language of proposed AS 15.13.050 to limit its operation to
"registration before expenditure” and by deletion of what had been AS 15.13.065(b) in the
original.

3. Cash contribution limit increased; current limitation restored. Under current law
(AS 15.13.070(b)), cash contributions ofnot more than $100 are permitted. The Initiative
proposes to reduce that limit to $25. The Committee asked that the limitation on cash
contributions setout in current law be restored. Inthe committee substitute, AS 15.13.074(e)
has been amended to restore the reference to $100.

4. Honorarium approach of existing law substituted. The Initiative bars payment of
honoraria to and acceptance of honoraria by a candidate after declaration of candidacy or the
equivalent. Tire Committee opted to remove the prohibition and to substitute restrictions that
generally distinguished between compensation for personal services and honoraria. The
drafting necessitated removal of prohibited honoraria in AS 15.13.072(d) and 15.13.074(d)
ofthe original (and deletion of the related definition) and, in their place, insertion ofa new
section, AS 15.13.155.

5. Dates on which campaign fundraising may begin are changed. The Initiative sets a
beginning date on campaign fundraising. That date is 11 months before the date of the
election. The Committee revises to set fundraising beginning dates that are certain and
generally shortens the period in which fundraising is permitted. For the governor and
lieutenant governor ("statewide offices"), that initial date is January 1ofthe general election
year in years in which those offices are contested. For legislative races it is June 1ofthe
general election-year in which the legislative seat e, contested. For all other races--state
special electiosssnd municipal elections--it is five months before the date of the election.
In the committee substitute, these revised limitations are set out in AS 15.13.074(c)(1)(B),

(c)(2)(B), and (c)(3)(B).

6. Authority for candidates to accept and expend loans from family members deleted.
The Initiative includes provisions by which certain specified family members may make
loans to candidates. The Committee recommended omission ofthis provision, limiting the
source of loans to the candidate's personal resources. This was accomplished by revising
AS 15.13.078 to eliminate references to loans from family sources.
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7. Requirement that certain copies of reports filed with APOC be sent to candidates
deleted. Undex_AS 15.13.080, a copy of a report filed with the Alaska Public Offices
Commission disclosing a contribution in excess of $250 must also be sent to the candidate
receiving the contribution. The Initiative revises and expands the provision to cover other
contributions by individuals. The Committee opted to revise this section by deleting the
requirement that copies of reports filed with the commission also be sent to the candidate.
The deletion appears as a proposal to delete the last sentence of AS 15.13.080
(AS 15.13.080(c) as the committee substitute is drafted), at page 11, lines 26 - 29.

8. Definition of ’‘prohibited contributions" for purposes of proper disposition
expanded. The Initiative sets out what a candidate or group must do with a contribution the
receipt of which is prohibited. That disposition appears, in the original House and Senate
bills, in AS 15.13.114(a). The drafting of that provision refers to "prohibited contributions”
under AS 15.13.074 but omits reference to "restricted contributions” setoutin AS 15.13.072.
The Committee recommended curing the omission, and the amendment appears as a cross-
reference to "AS 15.13.072" on page 14, at line 26.

9. Surplus campaign funds: authorized uses expanded.

A. Pro rata repayment of contributions.to.contributors authorized: Repaymentof
surplus campaign contributions to contributors is not authorized by the Initiative. The
Committee adds this as a permissible use ofsurplus campaign funds by the addition ofa new
paragraph, paragraph (6), in AS 15.13.116(a).

B. Carry-forward authorized: Carry-forward ofany surplus campaign contributions
is not authorized by the Initiative. The Committee adds this as a permissible use of surplus
campaign funds by the addition ofa new paragraph, paragraph (8), in AS 15.13.116(a). Note
the limitations, with distinctions drawn as regards statewide candidates, state senate
candidates, state house candidates, and candidates in other races.

C. Use of portion of surplus campaign funds for legislative office allowance
authorized: Useiofany surplus campaign contributions as a legislative office allowance is
not authorizecLbjdhe Initiative. The Committee adds this as a permissible use of surplus
campaign funds by the addition ofa new paragraph, paragraph (9), in AS 15.13.116(a). Note
the reporting requirement and other restrictions, and the dollar limitations that distinguish
between the accounts established by state senators and state representatives.

10. Penalty provisions modified. The Initiative establishes a sliding scale of civil
penalties, and ties the civil penalty scheme to aggravating and mitigating factors based on
notions of criminal culpability. The Committee opted to return to something more in line
with the current civil penalty arrangement, omitting the sliding scale, substantially raising
the dollar amount of the penalties imposable, and generally eliminating aggravating and
mitigating factors tied to criminal culpability concepts. In terms of treatment in the draft,
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AS 15.13.125 is restored, albeitamended to increase the penalty figures (bill section 21), and
the following-additional subsections (bill section 22) are revised in line with general
instructions from the Committee as to what should be retained or eliminated.

11. Definition of "political party” modified. The Initiative draws in to AS 15.13 the
definition of "political party” as used in the Election Code. That definition is based on a
party's immediate past history of securing votes, looking to tjie most recent election for
governor. To meet objections that the definition would exclude minor parties from being
treated as political parties for purposes of the higher contributions that a party may receive,
the Committee asked that the definition be amended to allow consideration ofrange ofrecent
election results, and the definition offered looks to a party's record across the period ofthe

five most recent gubernatorial elections.

12. Criminal penalties for campaign misconduct offenses reduced. The Initiative adds
election law violations as criminal laws in the Criminal Code (AS 11). The original versions
ofthe House and Senate bills maintained the penalties imposed by placing the offenses under
the Election Code (AS 15) in the chapter already setting out crimes of voter misconduct in
various degrees. The Committee pted to step down all penalties one level, eliminating
felony penalties for intentional violations and allowing punishment of violations committed
recklessly or with criminal negligence as violations, punishable only by fine. Section 24 of
the committee substitute includes material that reflects the committee's requested changes.

13. 24-hour expenditure reporting requirement deleted. Existing law (AS 15.13.110(b)
requires that both contributions and expenditures exceeding $250 made at the close of a
campaign be reported. The Initiative makes no change in that requirement. The Committee
opted to remove from that requirement all reference to "expenditure[sj." Contributions
would still have to be reported. Bill section 16 accommodates this committee request.

14. Statement by contributor requirement revised to limit to individuals. I drafted the
contributor statement provision ofthe original House and Senate bills to make reference to
"persons." In point of fact, in context, only individual contributors are required to prepare
and file the statements. The Committee opted to clarify the point and inserted "individual”
for "person" at.appropriate places in AS 15.13.080(b) (bill section 12).

15. Applicability of the "paid for by" requirement modified with respect to certain
materials. The requirement of current law appeals in AS 15.13.040(d) as relating to
expenditures made having reference to a ballot proposition or question. The Initiative is
silent on the provision. A year-old United States Supreme Court decision, Mclntvre v. Ohio
Elections Commission. 63 U.S.L.W. 4279 (April 19, 1995), apparently influenced
authorizing an exception to the requirement for independent campaign-related expenditures
that cumulatively did not exceed $250 a year and that were made in conjunction with certain
printed material provided in conjunction with the proposition or question.
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16. Definition supplied for "publicly-funded entity." The initiative uses the term without
supplying a definition. The Committee directed inclusion ofa definition, expressed in terms
of the entity's receipt of substantial money from a government source or from a public

corporation. *

17. Requirement of group name as inclusive of candidate's name modified. Under
current law (AS 15.13.130(4), in the definition of "group™), a group that takes a position and
makes contributions of more than half its money to a candidate is considered to be
supporting that candidate for purposes of reporting contributions and expenditures. The
Initiative and the original ofthe House and Senate bills make no substantive change in that.
Per directive ofthe Committee, the threshold is dropped from one-half (50 percent) to one-
third (33 1/3 percent) in a pair of references appearing in the definition of the term "group."”

18 Contributions between political parties and subordinate or associated units and
vice versa allowed. The Initiative did not directly address the question ofthe relationship,
for purposes ofcontributions, between a political party and its subordinate unit. Per direction
of the Committee, those contributions-one to another and vice versa-are specifically
authorized. See AS 15.13.065(b), in bill section 8. .

19. Cut-off date for receipt and acceptance of contributions by candidates losing
primary elections added. The original versions of the House and Senate bills made no
provision for a deadline for receipts and expenditures by losing candidates in primary
elections. The Committee directed insertion of a provision. The deadline is set at 45 days
after the primary. See AS 15.13.074(c)(4)(B), page 9, lines 13 and 14.

20. Disclaimer provision applicable to independent expenditures modified. The
decision in Mcintvre (see point 15 above) also influenced this modification. The provision,
added at the direction ofthe Committee, appears as a new bill section, bill section 14, at the

bottom ofpage 12 ofthe committee substitute.

21. Effective date altered. By its terms, the Initiative, if approved by the voters, takes
effect 90 days after the election results are certified, or approximately early- to mid-March,
1997. HB 36&am=SB 191 included an immediate effective date. The Committee asked that
the committee substitute include a revised effective date ofJanuary 1, 1997, and that date is

inserted.

V In the context of this committee substitute, a "publicly funded entity" is
(1) required to register before making a contribution in support of or opposition to
a ballot proposition or question (page 5, lines 1- 3), and is specifically permitted to
make independent expenditures-the term is elsewhere defined--in supportofor in
opposition to a ballot proposition or question (page 20, lines 1and 2).
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22. Proceeds of charitable gaming other than from raffles and lotteries not to be used
to support political activities. The Initiative is silent on this topic. The Committee agreed
to include a provision under which only the proceeds of raffles and lotteries would be
available to support political campaigns. This change was accomplished by insertion of the
material set out in bill section 2 of the committee substitute, proposing amendment of
AS 05.15.150(a).

23. Contributions from out-of-state sources allowed; limitations on amounts of these
contributions set. The Initiative bars contributions from nonresidents. The original
versions ofthe House and Senate bills also so provided. The Committee directed insertion
of a provision to authorize limited contributions from nonresidents. The material added
appears in AS 15.13.072(b), at page 7, line 8. The limitations are set differently for
nonresidents' contributions to statewide and to state senate and state house races. The
provision is silent as to nonresidents' contributions to races other than these enumerated.

24. Maximum amounts that a political party may contribute to a candidate increased;
limitations on amounts of these contributions set. The Initiative sets limitations-$50,000
for statewide candidates and $5,000 for other candidates-for political party contributions to
candidates. Based on the Committee's instruction, the committee substitute, in its
AS 15.13.070(d), page 6, line 16 of the committee substitute, revises and expands the
limitations on contributions that a political party may make in statewide and legislative races.

25. Restoration to current law of amounts that groups may provide to candidates.
Under current law (AS 15.13.070(a)), a group may not contribute more than $1000. The
Initiative reduced that to $500. The Committee incorporates a provision in the committee
substitute--AS 15.13.070(c), at page 6, line 6, that restores the 51000 limitation.

26. Group contributions to other groups allowed; limitations on amount of these
contributions set. The Initiative bars groups from contributing to other groups. The
Committee incorporates a provision in the committee substitute--AS 15.13.070(c), at page
6, line 15, that allows group contributions to other groups, to a maximum of $1000.

27. Provisioffdixniting the governor and lieutenant governor from raising election
campaign funds during the legislative session deleted. The Initiative bars the governor
and lieutenant governor (among other state officers) and the persons whom they employ from
soliciting and accepting campaign contributions while the legislature is convened in session.
The original versions of the House and Senate bills also provided for this prohibition. See
AS 15.13.072(d) 1(A) (the governor and lieutenant governor individually) and (d)(1)(C)(i)
(covering members oftheir staffs). The Committee asked that this prohibition be eliminated,

and these provisions were removed from the committee substitute.

28. Litigation provision amended. In the Initiative, a person with a complaint based on
an alleged violation of AS 15.13 or a regulation adopted under it may file a complaint with
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the comm'.ssion or file in superior court. The Committee directed modification of the
provisions SN that fiIing acomplaint with the commission is a necessary step in all cases and
barring a complaint in the superior court until the commission's staff has had 60 days in
which to prepare a report of preliminary investigation. To meet the Committee's instruction
on this point, | have revised AS 15.13.120(d), set out in bill section 19.

29. Exemption for "small campaigns.” Itis, I think, by regulation that the Alaska Public
Offices Commission exempts from the reporting requirements of AS 15.13 the campaigns
ofcandidates who propose to receive and expend not more than $1000. The Initiative and
the original versions of the House and Senate bills proposed to codify the provision. The
Committee recommends increasing the ceiling for this "small campaign” exemption to
$2500, and provision for the change appears in the committee substitute's bill section 7.

30. Severability provision added. The Initiative contains a severability provision. A law
does not necessarily require a severability provision for, under AS 01.10.030, one will be
imputed. Nonetheless, itis not wrong to include a severability provision in a bill, and we
will insert one when so requested. The Committee asked for inclusion of a severability
provision in the committee substitute, and one is inserted and appears as bill section 30.

In addition, the measure incorporates language (bill section 31) providing that either the bill
or the Initiative, but not both, may become law. Ifthe lieutenant governor finds that the bill
is not "substantially the same" as the Initiative, thereby allowing .the Initiative to remain on
the ballot, the bill does not become law.

| trust this explanation is useful.

cc: Senator Tim Kelly,
ATTN: Sherman Emouf

Representative Jeannette James,
Amb~rKalt Wilcox

Representative David Finkelstein
ATTN: Jill Wittenbrader

Pat Pourchot, Legislative Office Director
Office of Governor Knowles

JBC:Imb:klb
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House Bill 368 proposes to reform laws regulating election campaign financing. The model
for the bill draft is Initiative 95 CFPO. Lieutenant Governor Ulmer recently noted that the
Initiative had secured a sufficient number of signatures and that it would appear on the
November general election ballot.

This is a sectional analysis of House Bill 368.

Although my drafting changes to the Initiative are substantial, they are offered with the intent
of maintaining consistency with the requirements of the current edition of the Legislative
Drafting Manual while presenting, in effect, "substantially the same measure" as has been
proposed by the Initiative.

I. General overview of the measure's provisions:

ror Initiatives™ CFPO, the Department of Law prepared this impartial summary that
circulated with the Initiative:

This [Initiative] would ban contributions from, or spending by,
sources other than individuals or political groups of individuals. It would
also ban contributions from non-residents. It would prohibit lobbyist
contributions to out-of-district candidates. The [Initiative] would lower
contribution amount limits and restrict the time for campaign fund-raising.
It would ban personal use of campaign funds and the carryforward of surplus
funds. It would ban the state or [municipalities] from attempting to affect the
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election of a candidate. Itwould also permit stricter local regulation of
campaigns. The [Initiative] would increase penalties and enforcement for
violations.

The department's summary provides a useful means by which to consider the Initiative’s
principal features and the corresponding provisions of House Bill 368.

1. Discussion of the principal features of the Initiative and corresponding provisions
of the bill as identified in the neutral proposition summary for the Initiative:

This [Initiative] would ban contributions from . . .sources other than individuals or
political groups of individuals.

The Initiative proposes to repeal and reenact existing AS 15.13.070. The framers of the
Initiative have combined into that one section provisions regulating or prohibiting political
contributions and expenditures, the timing of them, and the amount and form of payment.

The first four sentences of the Initiative’sAS 15.13.070(a), as repealed and reenacted, direct:

Only an individual may make contributions to a group. Only
individuals and groups may make contributions to a candidate. A candidate
may not solicit or accept a contribution from any other person. No
corporation, company, partnership, firm, labor union, association,
organization, business trust or surety, or publicly funded entity which dies not
satisfy the definition of group in AS 15.13.140(4)(b) may make a
contribution to a candidate.. ...

InHB 368, Inorder to separate more clearly the provisions of law applicable to contributions
from others, these provisions are dealt with as follows:

(¢)) The limitation on contributions toa group only by an individual is set out in the
bill'sAS 15.13.065(a).

(2) ffirFniitalion on contributions to candidates by only individuals and groups is
set out in ASH 5fi13.065(b). The drafting language isamplified, based on the requirement,
drawn from the Initiative*sAS 15.13.050(b), added in its sec. 4, declaring that

Each personand publicly funded entity, before making an expenditure
. insupport ofor inopposition to a candidate sb.all register... with the
[Alaska Public Offices Commission.

and by the Initiative'sAS 15.13.050(a), also amended in its sec. 4, declaring that
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... Unless [an] expenditure isan independent expenditure, an individual or
grou{3tX£enditure isa contribution to the candidate ...

Based on my reading of the Initiative, then, | drafted the first part of HB 368"s
AS 15.13.065(b) to limit the ability tomake contributions to individuals who have registered
with the Alaska Public Offices Commission. In the case of contributions by groups,
contributions may be made only by groups who, when required to register, are registered
with the commission.

(3) The third sentence bars a candidate from soliciting or accepting a contribution
from any other person. The definition of "person” is the same under the Initiative and under
the HB 368 and, in the bill, AS 15.13.072(a)(1) bars a candidate from soliciting or accepting
a contribution from an individual or group "not authorized by law to make a contribution.”

(4) The fourth sentence quoted sets out a prohibition against contributions by a
"corporation, company, partnership, firm, labor union, association, organization, business
trust or surety, or publicly funded entity which does not satisfy the definition of group.™ This
prohibition is not explicitly stated in HB 368, but, again, in the bill’'sAS 15.13.072(a), a
candidate isbarred from soliciting or accepting contributions from groups not authorized by
law to make contributions. The o”tcome or result isinmy view the same as the sought by
the Initiative®s sponsors.

This [Initiative] would ban ... spending bv sources other than individuals or political groups
of individuals.

This Initiative regulates expenditures. In the Initiative, under itssec. 4, amending and adding
to existing AS 15.13.050, the sponsors make this breakdown:

For the election of a candidate,

- only the candidate, an individual, or a group may make an expenditure
concerning the election of a candidate; and

- an expenditure by an individual or a group inbehalfofa candidate must be
an "independent expenditure”; ifan expenditure made by an individual or group is
not ajPmdependent expenditure,™ the expenditure isto be treated as a contribution
to thexandidate.

This provision of the Initiative isamplified in the Initiative’s sec. 6,proposing language in
itsAS 15.13.075 to regulate independent expenditures for or against candidates, requiring
that those expenditures be reported, restricting the taking of donations from parties to make
those independent expenditures, and otherwise imposing a voter notice requirement.

Separately, in the Initiative’s sec. 6, its proposed AS 15.13.074 addresses independent
expenditures in conjunction with ballot propositions and questions. The Initiative’s
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AS 15.13.074 requires the expenditure to be reported and subjects the expenditures to the
limitations andrestrictions on use of public funds for election campaign puiposes.

The comparable provisions in the bill are to be found InAS 15.13.067 (part of bill section
g)and InAS 15.13.135 and 15.13.140 (added by bill section 19).

ltwould also ban contributions from non-residents.

The ban on contributions from persons-individuals and groups-not resident of the state
appears inAS 15.13.070(b), part of the Initiative'ssec. 5. InHB 368, the prohibition appears
inAS 15.13.072(a)(2) and (3).

ltwould prohibit lobbyist contributions to out-of-district candidates.

The ban on contributions from lobbyists to candidates persons not resident of the state
appears inAS 15.13.070(c), part of the Initiative’ssec. 5. InHB 368, the prohibition appears
inAS 15.13.074(f), under the list of prohibited contributions. Both measures except from
the prohibition "representational lobbyists."

The [Initiative] would lower contribution amount limits and restrict the time for campaign
fund-raising.

Contribution amount limits:

()] A quick examination of the Initiative discloses that easily its most
noteworthy feature is a chart-the material begins with the fifth sentence of
AS 15.13.070(a)--summarizing the campaign contributions permitted. Under that
section, ina given year,

- An individual may contribute
- not more than $500 to a candidate;
-—-not more than $250 to a group;
- not more than $5,000 to a political party.
- A group that isnot a political party
- may contribute not more than $500 to a candidate;
- may not contribute to a group that isnot a political party and may

not contribute to a political party.

- A political party may contribute
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--not more than $50,000 to a statewide candidate;
_ --not more than $5000 to any other candidate.
The schedule of limitations on contributions would replace the current ceiling of
$1000, a reduction in the limitation or ceiling, as the Department of Law"s impartial
summary notes.

The bill*s counterpart provisions are to be found in the bill's repealed and reenacted
AS 15.13.070(b) - (d), part of hill section 9, under the catchline "Limitations on
Amount of Political Contributions."

2 The Initiative’sAS 15.13.070(g) limits permissible cash contributions to
$25. The bill 3 counterpart provision is to be found inAS 15.13.074(e).

Constraints on campaign fundraising:

(1) The Initiative’s AS 15.13.070(d), part of its section 5, definesawindow
period inwhich a candidate may seek contributions or may raisemoney. That period
begins 11 months before the date of the scheduled election or the date of the filing
for nomination or filing of a letter of intent, and ends 30 days after the election.
Outside of that window, the candidate, and persons purporting to act on the
candidate®s behalf, could not solicit or accept political campaign contributions. In
addition, the Initiative’sAS 15.13.070(i) bars the making of prohibited contributions.

The corresponding provisions inHB 368 are the companion provisions appearing in
AS 15.13.072(c) (contribution solicitation and ar mtance) and AS 15.13.074(c)
(making of political contributions).

(2) The Initiative’s AS 15.13.070(e) bars solicitation and acceptance of
campaign contributions and honoraria in the course of a legislative session and
during a constitutional convention, and prohibits acceptance of honoraria in the
course of a campaign for election to public office.

The” o rrosponding provisions of the bill may be found in companion provisions
AS 1-5H?:072(d) (campaign contribution and honoraria solicitation and acceptance)
and 15.13.074(d) (payment of prohibited campaign contributions and honoraria).

€))] The Initiative’s AS 15.13.070(h) bars anonymous contributions,
contributions given in the name of another, and contributions given under a fictitious
name, and spells out, as a consequence of receipt of a contribution in this form a
requirement of return of the contribution or forfeiture of it to the state. The bill's
corresponding provisions are to be found in AS 15.13.074(b) (contributions
prohibited) and 15.13.114 (forfeiture).
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()] The Initiative'sAS 15.13.070(J) limits the p~sons who may receive and
handle-caflipaiun contributions and make expenditures. InHB 368, the counterpart
provisions are AS 15.13.076 (receipt of campaign contributions) and AS 15.13.086
(making of campaign expenditures).

ltwould ban personal use of campaign funds and the carryforward of surplus funds.

The provisions to which this part of the Department of Law"s summary isaddressed covers
"surplus” campaign funds. Under the Initiative'sAS 15.13.072, part of sec. 6:

Contributions may only be used to pay candidate and campaign
expenses reasonably related to campaign activities.

Uses other than for that purpose are prohibited, including use for "a personal benefit to the
candidate " Ifacandidate has a remaining campaign balance-surplus campaign Hinds-
then the Initiative's AS 15.13.073 spells out the permitted alternatives for the use of that
remaining campaign balance.

InHB 368, the permissible and impermissible uses of campaign contributions are described
in AS 15.13.112, added by bill sec. 15. while the disposition of any remaining campaign
balance isaddressed inAS 15.13.116, part of the same bill section.

In both cases, a candidate may retain property (apart from money) of a value not to exceed
$2500, and may not retainmoney. In both, too, the default mechanism proposed isa transfer
of the surplus property to the Department of Revenue.

It would ban the state or [municipalities] from attempting to affect the election of a
candidate.

The Initiative’sAS 15.13.077, partof itssec. 6,bars use of public funds to influence election
or opposition to a candidate, but allows their use, when so specifically appropriated, to
influence the outcome of a ballot proposition or question. The corresponding provision of
the bill isA S~f5~13.145, part of bill section 19.

ltwould also~perrnit stricter local regulation of campaigns.

The Initiative’s sec. 2, amending AS 15.13.010(a), inserts a provision relating to municipal
regulation ofmunicipal campaigns. The sections ofHB 368 corresponding to the subject are
bill sections 2 and 3.

The [Initiative] would increase penalties and enforcement for violations.

Criminal provisions. The Initiative’s sec. 16 proposes to add sections to the state’s Criminal
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Code (AS 11) to impose criminal penalties for the intentional, knowing, reckless, or
criminally negligent violation of a provision of AS 15.13 or a regulation adopted under it

HB 368 makes substantially the same effort by proposing to repeal existing criminal
provisions of the state’s Election Code (AS 15.60) and, in bill sec. 20, replace them with
modified versions of the offenses defining “campaign misconduct™ inone of three degrees.

*

In addition to the "usual” criminal penalties, on conviction of an offense defined as an
intentional violation ofAS 15.13 and punishable as a class C felony, the Initiative’s sec. 17
directs the court to forfeit any "license to do business in the state” for a period of one year.
The bill*s counterpart provision iSAS 15.56.018(b), part of bill section 20.

Administrative and judicial enforcement and civil penalties. The Initiative also modifies
the enforcement mechanism and penalty for civil enforcement. The Initiative’s secs. 10 and
11, authorizes persons with complaints to file either with the Alaska Public Offices
Commission or with the superior court, and the commission®s authority to initiate a civil
proceeding isexpanded. There issetout in the section a table of specific penalties that may
be imposed, with distinctions drawn on the basis of the number of days that the violation has
continued, and on a determination of whether the conduct of the person complained against
was intentional or knowing or whether ftwas based on negligence or reckless conduct. In
setting appropriate civil penalties, the commission and the court are authorized to consider
aggravating and mitigating factors. On matters determined by the superior court, the court
is to order trebled penalties ("shall adjudge against the defendant civil penalties, which
penalties shall he trebled”) unless the defendant had acted expeditiously to correct the
violation, and the party initiating the complaint is entitled to recover one-half of the civil
judgment imposed, with the balance of the amount recovered to be paid into the state's
general fund.

In HB 368, the corresponding adjudicative and civil penalty imposition and recovery
provisions are to be found in bill sections 16 - 18.

1. DiscusSttnnrf the features of the Initiative and corresponding provisions of the bill
that were iroiHFpecifically considered in the neutral proposition summary for the
Initiative:

In addition to the contribution and expenditure bans highlighted in the neutral proposition
summary, the Initiative expands and adds new constraints on political campaign
contributions and expenditures:

D The Initiative continues the obligation of current law of a political candidate to
disclose to the Alaska Public Offices Commission political campaign contributions that



Representative Jeannette James
January 29, 1996
Page 8

exceed $100. However, initsAS 15.13.040(h), part of its sec. 3, the Initiative exempts a
candidate"s political campaign activities-receiving contributions and making expenditures-
that will not exceed $1000 for that election campaign. Thus, if one expects to raise
contributions and expend money in the course ofa political campaign inamounts thatdo not
exceed $1000, the candidate isexempt from the reporting requirements ofAS 15.13.

HB 368 addresses the same exemptions in itshill sections 5 and 6.

(2) The Initiative’s AS 15.13.040(g), part of itssec. 3, codifies an obligation on the
part of a candidate to record specific information about a political campaign contribution
before expending or using the contribution.

The corresponding provision of the bill is to be found as a limitation on a candidate®s
expenditures setout inAS 15.13.082(c), part of bill section 12.

(3) Existing lav/ (AS 15.13.080) requires persons and groups making campaign
contributions to furnish a disclosure statement to the candidate towhom the contribution is
given. The Initiative’s sec. 7, and HB 368"s sec. 11, modify the contributor statement
requirement to limit to individuals but otherwise revise and expand the circumstances under
which the disclosure statement must be furnished and the information that must be included
In that statement.

(4) The Initiative'sAS 15.13.072(k) precludes making "any campaign expenditure
whatsoever ... unless the source isdisclosed” as AS 15.13.requires.

The corresponding provision of HB 368 isto be found InAS 15.13.082(b).

(5) The Initiative’s AS 15.13.070(h) limits cash expenditures to $100 unless, for
amounts in excess of that figure, the person making the expenditure obtains a written receipt
and files the receipt with the commission.

The bills counterpart provision isAS 15.13.082(a).

() ffirdrhtiative and the bill treat with political campaign contributions and loans
from the candidate and from the candidate’s family members:

- InitsAS 15.13.070(f), part of sec. 5, the Initiative authorizes a candidate
to contribute any amount to the candidate*s own campaign, so long as it is reported.
The corresponding provision of the bill isAS 15.13.078(a), part of bill section 10.

-~ InitsAS 15.13.070(0, part of sec. 5, and In itsAS 15.13.071(b), part of
sec. 6,the Initiative speaks to a c. ididate's providing a loan of the candidate*s own
resources to the campaign. Before the candidate may repay the loan, the candidate



Representative Jeannette James
January 29, 1996
Page 9

must record with the commission the particulars of the loan within five days of
receivimyt. The like provision ofHB 368 isitsAS 15.13.078(b).

— In itsAS 15.13.071(a), part of sec. 6, the Initiative authorizes loans from
the candidate®s family members, and sets restrictions on those loans. Loans of up to
$1000 may be received from an immediate family member--the term "immediate
family member™ 1is defmed--and are not to be counted as contributions. The loan
must be documented as a loan at the time made. The loan may not be repaid by the
candidate unless the documentation of the loan has been filed with the commission.
Amounts "loaned" in excess of $1000 are treated as contributions, subject to other
reporting requirements. In HB 368, the material relating to loans from family
members issetout inAS 15.13.078(¢c) - (e).

Adjustment of limitations set out in statute:

The Initiative, in its AS 15.13.070(1), directs the Alaska Public Offices Commission to
review the maximum dollar limitations on contributions, allowable loans from family
members, and campaign expenditures paid by cash and to periodically adjust them, using "a
recognized governmental index." The review and adjustment is to occur at five-year
intervals.

The corresponding provision in HB 368 ismade by the addition of paragraph (11) to AS
15.13.030, adding to the Alaska Public Offices Commission®s duties.

Allowable election educational activities:

The Initiative's AS 15.13.076, part of its sec. 6, explicitly authorizes certain educational
activities relating to elections, notwithstanding limitations on expenditures for election
activities by AS 15.13 as amended. The hill'scorresponding provision isAS 15.13.150, part
of bill section 19.

Additional limitation on lobbyists:

In addition ttrtfiFprohibition on lobbyists® contributions to out-of-district candidates noted
earlier, the initiative's sec. 18 bars lobbyists, v*ho, under current law, are barred from
participating in fund-raising activities in conjunction with legislative campaigns, from doing
the same in campaigns for governor and lieutenant governor. The language of the current
provision, inaddition to being expanded to the statewide races, is rewritten to cover closely-
related circumstances in which activity is currently allowed by law. The counterpart
provision inHB 368 may be found in bill section 21.
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Amendment and additions to definitions:

The Initiative’s secs. 13, 14, and 15 amend or add to the definitions that appear in
AS 15.13.199. The corresponding bill section iISAS 15.13.400, part of bill section 19. In
the levelopment of the list of definitions in the bill, 1 did not see a need to restate the
definition of "political party" for the term isalready defined for the Election Code (AS 15)
and applicable to AS 15.13.

Findings and Statement of Purpose:

The first section of both the Initiative and the bill set out a series of findings and statement
of purpose.

Construction and applicability provisions:

These provisions, drafted in codified form in the Initiative's sec. 12 and set out as proposed
AS 15.13.126(a) and (c), are set out in uncodified form in the bill*s sections 24 and 25.

A companion severability provision, AS 15.13.126(b) of the Initiative's sec. 12, isomitted
from the bill altogether because a general law provision, AS 01.10.030, generally operates
as to all enacted legislation.

Effective date:

Consistent with a directive in the last section of the Initiative, HB 368 isgiven an immediate
effective date.

IV. Comparative treatment of substantive provisions in Initiative and their location
in House Bill 368:

What follows isa side-by-side summary ofmy handling of the Initiative material:

Locatkm-in the Treatment in the
Initratirc bill draft
Sec. 1: Uncodified findings - Same -

and purpose statement

Sec. 2: Relationship to Secs. 2 and 3
municipal regulation

Sec. 3: AS 15.13.040(g) AS 15.13.082(c), part of bill section 12
AS 15.13.040(h) AS 15.13.040(g), set out in bill section 6
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Sec. 4: AS 15.13.050(a)

AS. 153 3.050(b)

Sec. 5. AS 15.13.070(a),
first two sentences

same: third sentence
same: fourth sentence

same: information in
block

Sec.

Sec.

Sec.

Sec.

Sec.
Sec.

Sec.
Sec.

Sec.
Sec.
Sec.

Sec.

5:

5:

5:
5:

AS 15.13.070(b)

AS 15.13.070(c)

- AS 15.13.070(d)

AS 15.13.070(e)

AS 15.13.070(F)
AS 15.13.070(q)

AS 15.13.070(h)
AS 15.13.070(i)

first part

S

econd part
A S-BH3.070Q)

- AFFHI13.070(K)

AS H 3.070(1)

2 AS 15.13.071

AS 15.13.072
AS 15.13.073
AS 15.13.074 and
AS 15.13.075
AS 15.13.076
AS 15.13.077

AS 15.13.067, part of bill section 8
Reworked and set out as amendment of
AS 15.13. 050 in hill section 7

AS 15.13.065(a) and (b), part of bill
section 8

AS 15.13.072, part of bill section 10

implicit in the working of the hill, so
not stated

AS 15.13.070, bill section 9

AS 15.13.072(a)(3) and (4), part of hill
section 10

Amends AS 24.45.121(a)(8), in hill section 21, as
incorporated by reference in
AS 15.13.072(a)(4), part of bill section 10

Material divided between AS 15.13.072(c), part
of bill section 10, and AS 15.13.074(c) in the
same bill section

Material divided between AS 15.13.072(d), part
of bill section 10, and AS 15.13.074(d) in the
same bill section

AS 15.13.078(a), part of bill section 10

Material divided between AS 15.13.072(b), part
of bill section 10, and AS 15.13.074(e) in the
same bill section

AS 15.13.082(a), part of bill section 12

Material divided between AS 15.13.074(b) and
AS 15.13.074(e), both part of bill section 10

AS 15.13.114. part of hill section 15

AS 15.13.076, part of bill section 10

AS 15.13.082(b), added by bill section 12

AS 15.13.030(11), added by bill section 4

Made part of AS 15.13.078, part of bill section 10
AS 15.13.112, part of bill section 15
AS 15.13.116, part of bill section 12

Reworked and setout as AS 15.13.135 -
15.13.140, part of bill section 19

AS 15.13.150, part of bill section 19

AS 15.13.145, part of bill section 19
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Sec. 7: AS 15.13.080 Same AS section amended’, see bill section 11
Sec. 8: As7TI13.110 Same AS section amended, see bill sections 13
and 14
Sec. 9: AS 15.13.120(a) Repealed in bill section 23
Sec. 10: AS 15.13.120(d) Same AS subsections amended, see bill
and (e) sections 16 and 17
Sec. 11: AS 15.13.125 Handled in bill section 18
Sec. 12: AS 15.13.126(b) Omitted: our statutes already contain a general
severability provision (AS 01.10.030)
AS 15.13.126(a) Handled in bill sections 24 and 25
and (c)
Secs. 13 - 15: amendments Handled in AS 15.13.400, definitions, part of bill
section 19
Sec. 16: criminal violations Handled in related Election Code criminal
provisions, bill section 20
Sec. 17. license suspension Handled inAS 15.56.018(b), part of bill section 20
Sec. IS: lobhyists Handled as partofbill section 21.
JBC:klIb

96-039.klIb
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MEMORANDUM January 25, 1996
SUBJECT: Equal protection objections arising out of Initiative 95 CFPO (Work

Order No. 9-LS1526)

TO: Representativr Cynthia Toohey
ATTN: Marveen Coggins

FROM: Jack Chenowi
Legislative

This memo addresses two questio“fhaving origin in Initiative 95 CFPO, the Initiative
relating to election campaign financing and the Alaska Public Offices Commission:

- Do distinctions drawn in the Initiative that set different maximum permissible
dollar limitations on contr autions to and by political parties versus contributions to and by
groups other than political parties violate constitutional equal protection guarantees?

- Does the Initiative's omission of a means by which a political group may petition
or otherwise act to obtain the status of a political party, to gain the benefit of the higher
maximum permissible dollar limitations set by the Initiative for political parties, violate
constitutional equal protection guarantees?

The questions are prompted by the December 18, 1995, letter of Len Karpinski. Mr.
Karpinski isamember of the Libertarian Party and signed the letteras "Alaska LP chair."”

For the reasons set out below, Iwould offer the following responses to the two questions:

- Karpinski and the Libertarian Party are able to demonstrate that the
distinctions-drawn in the Initiative setting different max imum permissible dollar limitations
on contributions to and by political parties versus contributions to and by groups other than
political parties impose real burdens on the party members*® ability to associate and advance
their political beliefs, there is a fair chance that the court would find a violation of
constitutional equal protection guarantees.

- The Initiative’s omission of a means by which a political group may petition or
otherwise act to obtain the status of a political party inorder to gain the benefit of the higher
max imum permissible dollar limitations set by the Initiative for political parties significantly
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raises the odds that the court would find a violation of constitutional equal protection

guarantees.

| caution that both conclusions are tentative and that neither is free from doubt.

My

conclusions are based on my reading ofcases that the court would likely consider in reaching

a conclusion.

In his letter, Mr. Karpinski writes:

... [Tjhe Libertarian Party is one ofthe "little guys” who will be profoundly
hurt if this initiative becomes law.

W hat we take exception to the most is the part of [the Initiative] that
would change AS 15.13.070 to change contribution limits. This section sets
different limits for political parties recognized by the state and those which
are not. For example, the maximum amount an individual could contribute
peryear to [a political party] would be [$ 5,000]. Butshould that individual
choose to contribute to a party which is not recognized by the state ..., he
would face a far different annual limit - [$250]. [Groups not qualifying as
political parties] such as the Libertarian] P[arty] would face similar
discriminatory limits when it came to contributing to [the group's] candidates

for state office  -———-- A

The Initiative's provisions setting limitations on contributions to political parties and groups
and limitations on contributions by political parties and groups to the party's or group's
candidates rely on the Election Code definition of "political party.” As Mr. Karpinski's letter
indicates, under AS 15.60.010(20), a "political party” means an organized group of voters
that represents a political program and that nominated a candidate for governor who received
at least three percent ofthe total votes cast at the preceding general election for governor.y

~~~g~The limitations in the Initiative on contributions by a political party to a
candidate for governor or lieutenant governor is $50,000 and to a candidate for other
state office or for municipal office is $5000, while the limitation on contributions by

agroup not a political party to any ofthese is $500.

V There is at least one threshold problem. In the official report ofthe 1994
general election results, |1 cannot find that the Libertarian Party even nominated a
candidate for statewide office. The last person nominated by the party to run in
Alaska faced the voters in the 1992 presidential election. Thus, technically, under

the current set of definitions ofterms applicable to the Election Code, the Libertarian
(continued...)
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Citing this reliance on the existing definition of "political party,” Mr. Karpinski's letter goes
on to assert that "we [presumably Mr. Karpinski and other Libertarian Party officials] view
this initiative-at-an unconstitutional attempt by the big parties to keep competition out.”
Here, "unconstitutional” is the key word. | take this part of the Mr. Karpinski’s letter to
assert that, because the Initiative draws a distinction as to the maximum permissible political
campaign contributions, based on the current statutory definition ofthe term "political party,”
the Initiative’s provisions impermissibly set maximum permissible political campaign
contributions in violation of guarantees of equal treatment set out in the United States and
Alaska constitutions. In Mr. Karpinski's view, a system that sets higher maximum
permissible contributions to and by political parties when compared to the limits applicable
to political groups not qualifying as political parties places the groups' candidates at a
disadvantage. That disadvantage is subject to an equal protection-based challenge as an
infringement on the rights of those who associate together to support the disadvantaged

candidate.

Analysis ofthis question necessarily begins with Bucklev v. Valeo.424 U.S. 1,46 L.Ed.2d
659, 96 S.Ct. 612 (1976). The Bucklev decision, as you may know, examined provisions of
the Federal Election Campaign Act of 1971. In it, the United States Supreme Court
considered and generally sustained limitations on political campaign contributions that were
set out in the federal act. The limitations in question were expressed in terms of
contributions to candidates entirely without regard to whether the candidate had been
selected by a major political party or a minor political party, or was running an independent
campaign. In so doing, the court concluded that the possibility that the limitations might
disproportionately burden minor party candidates and independents did not render the
limitations unconstitutional on their face. While the Federal Election Campaign Act's
contribution ceiling might have a significant effect on some challengers, the court said, the
court upheld the limitation, finding that the limitation effectively treated all candidates
equally and that, on the record, there was no evidence to conclude that the limitation
invidiously discriminated against minor party candidates. y

(...continuedjP"I
PaKyqg”alifies as a "political group," that is

. agroup oforganized voters which represents a political program
and which does not qualify as a political party;

Vv Buckley sustained a single, generally applicable limitation on maximum
permissible political contributions to candidates for public office. Mr. Karpinski's
complaint is, of course, directed at the scheme set out in the Initiative proposing to
set maximum permissible contributions to and by "political parties,” as that term is

(continued...)
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Bucklev also upheld public financing of presidential election campaigns. More specifically,
it found that Subtitle H of the Internal Revenue Code, the portion ofthe Code providing for
public financing, of the presidential nominating process and election campaigns, did not
discriminate against minor political parties or newly-created political parties. To the
argument that major and minor parties warranted like treatment, the court responded by
citing its earlier conclusion in American Party of Texas v. W hite. 415 U.S. 767, 39 L.Ed.2d
744,94 S.Ct. 1296 (1974) rejecting an equal protection-based challenge to a state election
campaign financing law limiting support to candidates who cannot demonstrate substantial

public support.

Taking into consideration the American Party of Texas and Bucklev decisions, Mr.
Karpinski's objection to the Initiative's treatment of the Libertarian Party and similar
organizations suggests to me that he may be down, but certainly cannot be counted out. The
precedents, treating, as they do, public financing of election campaigns, are factually
distinguishable from Initiative 95 CFPO; the Initiative, as you know, makes no provision for
payment of public subsidies to support election campaigns. On the other hand, since the
courts clearly have recognized political campaign contribution limits that distinguish
between political organizations based on the organizations’apparent public support, I am not
persuaded that this Initiative cannot so distinguish.

W hile the probability of a challenge to the distinction is likely, the chance of prevailing is
uncertain. If Mr. Karpinski's claim ofan equal protection violation is to prevail, it must find
a basis on the assertion that the differential limitation on permissible political campaign
contributions prevents his party from meaningfully participating in the electoral process.
The statute in question does not directly restrain his party's access to the ballot, so that, at
least based on recent United States Supreme Court precedents, strict scrutiny ofthis element
of the statute is not mandatory. On the other hand, Mr. Karpinski may prevail on his
contention that, insofar as the distinction between political parties and political groups
perpetuates the existing political system, further insulating them from other electoral
challenges, an equal protection-based claim deserves more than the cursory examination that
usually attends resolution under a rational basis standard. The likelihood of Mr. Karpinski's
prevailing on the merits of the claim directly relates, it seems to me, to his ability to
demonstrate that the distinction imposes a real burden on his members' ability to associate
together and to advance their political beliefs. 1f he can show that, he may just be able to
require the Stale to show that the distinction was necessary to serve a compelling state
interest, and that would be a very tough standard ofreview to meet.

(...continued)
defined, differently from those who represent an entity not qualifying as a political

party.
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The state's Election Code makes provision for "limited political parties.” A "limited political
party" is identified by another definition in AS 1f.60.010 as

a political group which organizes for the purpose of selecting electors for
President and Vice-President.

As noted in part | above, in its recent history the Libertarian Party, in addition to qualifying
as a "political group,” has also qualified as a "limited political party." - Mr. Karpinski's
letter uses the existence of the "limited political party" statute to make this point:

Alaska is one of only 12 states in which there is no petition (or
registration) procedure for a new party to attain "recognized"” status. In 38
states a group which wants to become a recognized party can do so at any
time (instead of once every four years) by circulating a petition. ... If
Alaska had such a procedure, then the proposed "campaign reform" initiative
would be fairer to alternative parties. That limit on political parties that are
not recognized by the government is unrealistically low............

- The term "limited political party" is operatively used in but one state
statute, AS 15.30.025. Under that statute, a limited political party may be organized
oniy for the purpose of contesting the office of President ofthe United States in a
presidential election. The process of qualifying contemplates presentation to the
Division of Elections of a petition containing a number of signatures equal to one
percent of the number of voters casting ballots in the preceding presidential election.
Once having obtained status as a limited political party, a political group may lose
that status if it fails to obtain a number ofvotes equal to at least three percent o f the
number ofvoters casting ballots in a presidential election.

~~lir addition to having the status of a "political group” as identified and
disctGSSti. in part | of this memo, the Libertarian Party petitioned to secure, and
apparently did secure, the status of a "limited political party" for purposes of the
1992 presidential election. Thereafter, the party's candidates for President and Vice
President, Andre Marrou and Nancy Lord, secured 1378 votes of the roughly 260,000
cast in this state, or about one-halfofone percent. Under the statute, then, because
of its failure to obtain tliree percent ofthe vote, the Libertarian Party would lose its
status as a limited political party and would be required to re-petition to secure that
status for the 1996 presidential election. The Libertarian Party re-petitioned; it
submitted its documentation to the Division of Elections in late November, 1995, and
was re-certified as a limited political party on December 19, 1995.
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His letter concludes the point by asserting that the outcome ofapplication of the Initiative

"is horribly discriminatory towards parties such as my own."

Again, "discriminatory" is here the key word. | take Mr. Karpinski's characterization as
fairly implying that, because the Initiative depends on the current statutory definition of
"political party,” the absence from the Initiative ofa mechanism by which a "political group"”
may petition to qualify as a "political party" violates guarantees of equal treatment set out

in the United States and Alaska constitutions.

*

As lunderstand, what Mr. Karpinski is objecting to is the absence in law ofany mechanism,
comparable to that in place by which an organization may qualify as a "limited political
party,"S by which a "political group” could submit petitions to qualify as a "political party."
Having the status ofa "political party” would immediately raise the maximum contribution
that the members and supporters ofthe Libertarian Party could make for support ofthe party
from $250 to $5000 annually.

Mr. Karpinski's objection seems analogous to the manner in which the courts have addressed
the problem presented by state imposition of barriers to a political association's advancement
within the electoral process. Generally, though legal barriers imposed by states to inclusion
ofa political entity's candidate on an election ballot are not necessarily unconstitutional, they
may be declared unconstitutional when they are excessively burdensome. States are free to
condition access to an election ballot upon a demonstration that a political organization
draws a "significant, measurable quantum ofcommunity support,” American Party of Texas
v. White. 415 U.S. 767, at 782, and are not required to provide that ballot access to major
parties and to minor parties on precisely the same basis, Storerv. Brown. 415 U.S. 724, 746,
39 L.Ed.2d 714, 732, 94 S.Ct. 1274 (1974).

In this instance, it is not the fact that a provision in place is particularly burdensome to the
Libertarian Party; rather, it is the absence of any mechanism whatsoever, amounting, in

—  While Mr. Karpinski's identification ofthe "limited political party" device
is helpfSI to an understanding of the problem, use of the "limited political party"
modelas an example on which to base a solution is questionable. The state's
regulation and oversight of a presidential election may differ from what the state
provides for other elections for which it has responsibility if only because, as the
court observed in Anderson v. Celebrezze. 460 U.S. 780, 792 - 793 (1983),
presidential contests "implicate a uniquely important national interest." Thus,
because of the singular importance ofthe presidential election in the political life of
the country, the fact that Alaska uses the device of the "limited political party" to
qualify organizations for the presidential election ballot is an interesting, but hardly
compelling, reason to make the reform Mr. Karpinski requests.
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effect, to an exclusion, that arguably precludes the Libertarians from being able to seek the
stature ofa political party. | K sense I that the courts are more likely than not to find the
omission as burdening the _r|? t of the members of the Party to associate to advance their
P0|Itlca| beliefs (that IS, a violation of the First Amendment-protected right of association
0 the detriment of their fullest possible participation in the electoral process. |f the cou
concludes that the right of association s burdened, then against that fundamental right the
court would likely employ astrict scrutiny review, requiring the state to demonstrate that the
distinction between "polifical party" and "political group™ for purposes ofestablishing higher
maximum permissible dollar limitations for partiés than for groups is necessary to serve a
compellmt}; interest. As with my conclusion under part | above, | do not believe that the state
could meet this burden and, acCordingly, Mr. Karpinski's equal protection-based challenge
could very well prevail.

JBC:gI
96-033.plm
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MEMORANDUM January 9, 1996
SUBJECT: Relationship between gaming proceeds and Initiative 95 CFPO

(Work Order No. 9-LS1498)
TO: Representative Brian Porter

FROM: Jack Chenowi
Legislative Co

Initiative 95 CFPO, the election campaign financing reform initiative, does not directly and
automatically preclude gaming proceeds from being used for campaign purposes.

Under the Alaska Gaming Reform Act, AS 05.15, gaming permits may be held and used by
political organizations, and the income from a permit held and used by a political
organization may be used to support candidates for public office or used to support groups
that support candidates for public office (AS 05.15.150(a)). Under the Initiative, a political

party may make contributions to a candidate.

Gaming permits may be held by qualified organizations other than political organizations.
AS 05.15.690 sets out a fairly inclusive definition of "qualified organization." However, the

Initiative bars

[a] corporation, company, partnership, firm, labor union, association,
organization, business trust or surety, or publicly-funded entity which does
not satisfy the definition of group in AS 15.13.130(4)(b) [sic]...

from making-IFpelitical contribution to a candidate. See the Initiative's proposed
AS 15.13.070(a)?1hird sentence. For groups that can continue to qualify to be able to
contribute, the Initiative limits the group's contributions to each candidate to $500 a year.
For groups that fall outside the definition of the group that is authorized to make
contributions, political campaign contributions may not be made.

JBC:pl:glc
96-008.pIm
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MEMORANDUM

SUBJECT: HB 368, relating to election campaign financing

TO:

FROM:

Your House Bill 368, prefiled for the upcoming Second Session, duplicates the Initiative on
the same subject, Initiative 95 CFPO. As the bill isconsidered and acted on, lam sure that -
there will be amendments and changes that may or may not cause HB 368 to depart further
from the text of the Initiative. Under article X1, section 4 of the stat?; constitution and
AS 15.45.210, the lieutenanlgovernor isresponsible for making a determination whether the
final version of HB 368 is "substantially the same" as the Initiative. If it is, then the
Initiative isvoided and not placed on the November general election ballot.

lam concerned about the possibility that the final version ofHB 368 as enacted into law is
determined not to be "substantially the same" as the Initiative, that the Initiative is kept on
the general election ballot, that the voters approve the Initiative, and that we are left with
having to sort out the provisions of the enactment and the Initiative. To avoid that outcome,
please consider offering an amendment toHB 368 that would delete the last section of the
current bill, itssection 26, and replace itwith something that reads substantially as follows:

* Sec. 26. Sections 1-25 of thisAct take etfect only if, under article
X1, sec. 4, Constitution of the State of Alaska, and AS 15.45.210, the
lieutenantgovernor determines that the Act is substantially the same as the
law-pRFlJ&sed to be enacted by the Initiative entitled "An Initiative relating to
electieivcampaign financing and the Alaska Public Offices Commission; and
providing for an effective date," identified by the Division of Elections as
Initiative Petition 95 CFPO, filed with the lieutenant governor by the
Initiative sponsors under AS 15.45.140 on December 15, 1995.

* See. 27. Ifsections 1 -25 of this Act take effect, they take effect

You may also want to reconsider giving this measure an immediate effective date. With an
immediate effective date, ifHB 368 becomes law, itwould take effect in the middle of the
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upcoming election campaign. The Initiative, by law (article X1, section 6), would not take
effect until 90-days after certification of the election results, or sometime in late March or
early April, 1997.

JBC:glc
96-00 1.glc



MEMORANDUM

To 'Representative James

Fr :Ted Popely

Date January 11, 1996

Re :Campaign Reform Initiative

The initiative and HB 368, which purport to be substantively
similar, cover elections to decide public offices. The new law would
substantially amend the state's campaign finance laws. Numerous
provisions are included in the initiative, several of which raise
constitutional questions. If signed into law, the questionable
provisions would undoubtedly be challenged and litigated. If so, the
new provisions would have to withstand both state and federal
constitutional scrutiny.

WILL THE BILL OR INITIATIVE SURVIVE?

Unfortunately, a simple answer is impossible to give on this
issue. Even the Attorney General has indicated that the questionable
sections of the proposed bill are "in a constitutional grey area." So
too finds our own Legislative Legal and Research Services. They are
unable to assess whether the bill will survive scrutiny. But I will do
my best to predict the outcome based on precedent.

CONSTITUTIONAL PROBLEMS

Federal campaign reform caselaw has examined the periphery
of the issues now raised by the initiative. The problem is that the
drafters took existing law into consideration when writing the
proposed law. As such, it weaves a path around clear precedent,
intentionally not challenging existing law. So the result is a largely
untested and wunusual spin on the established rules of permissible
lawmaking in this area.

1.) Expenditure and Contribution Limitations

A general summary of the proposed changes in this area:



-Prohibits businesses, trade associations, unions, for-profit lobbyists,
and other non-political groups from making contributions to, or
expenditures on behalf of, candidates.

-Reduces the amount individuals, political parties, and political
groups may contribute to candidates, and imposes other restrictions
on contributions and expenditures.

-Amends reporting and registration requirements.

-Lists nonpartisan electoral activities that are not considered to be
direct advocacy and are therefore exempt from the contribution or
expenditure limits.

-Prohibits in-kind contributions, or independent expenditures on
behalf of a candidate, by certain entities, including most corporations
and businesses.

-Limits the time period during which a candidate may solicit or
accept a campaign contribution, and imposes restrictions on a
candidate's acceptance of an honorarium.

-Limits the individuals who may expend or receive campaign funds.

-Allowing the APOC to adjust expenditure and contribution limits to
reflect inflation or deflation over a five-year period.

-Restricts the use of campaign contributions to the payment of
expenses reasonably related to the campaign, and requires that a
candidate distribute surplus funds within 60 days of ending
candidacy.

-Imposes limitations on who may make, and requiring specific
identification of, independent expenditures supporting or opposing a
candidate.

-Prohibits the use of public funds to influence an election, except for
ballot propositions where funds are specifically appropriated for that
purpose by law.

All of these proposed changes raise both state and federal First
Amendment issues related to expression and association. The
Bucklev line of cases addresses similar challenges to federal election



laws. There, the Supreme Court found campaign contributions and
expenditures so related to speech as to "operate in an area of the
most fundamental First Amendment activities." Thus, the highest
protection isi&fforded such rights, and the rigorous strict scrutiny
test will apply. To survive, the state law must serve a compelling
governmental interest and be narrowly drawn. Bucklev upheld the
limitations imposed on individual contributions, but struck down the
expenditure limitations placed on individuals and groups, and on
expenditures by candidates from their personal funds.

Later Supreme Court cases invalidated state laws prohibiting
corporations from making contributions or expenditures to influence
a referendum question on the ballot. The case did not address
whether similar expenditures toward candidates for office would
survive. That question was left open.

Another decision struck down a requirement under federal
election law that prevented a non-profit corporation from making
expenditures in connection with an election to public office by
limiting those expenditures to a separate fund financed by private
monies raised. A few vyears later, the Court seemed to waffle and
held that a similar restriction under Michigan campaign law did not
constitute a First Amendment violation. The decision recognizes the
authority of lawmakers to regulate the involvement of corporations
in candidates' campaigns.

The authors of the initiative have drafted new rules designed
to survive constitutional challenges to expenditure and contribution
restrictions. Corporations and labor unions could not contribute to a
candidate under the new rule. Furthermore, individual contributions
would be further restricted. Under the federal scheme, the new
rules would probably survive the test of strict scrutiny. | believe the
state courts, however, will have difficulties with an all-out ban on
corporate Cftftftributions and expenditures. States are free to impose
stricter protections than those afforded by the federal courts. And
Alaska tends to do just that: apply more rigorous test standards to
proposed laws. As expenditures fall squarely within protected
political speech, | think there's a slight chance these provisions will
be struck down at the state level.



2.) Non-Resident Contributions Prohibited: Out-Of-District Lobbyist
Contributions Prohibited

Summary of Changes:

-Prohibits certain types of lobbyists from contributing to legislative
candidates, except those candidates for whom the lobbyist may vote.

-Prohibits contributions by out-of-state residents

The outright ban on out-of-state contributions is a novel idea.
Though most states impose restrictions on out-of-staters, few, if any,
ban them altogether. The Supreme Court under Buckley et al. allows
more regulation on contributions than expenditures, reasoning that
contributing money is less pure political "speech"” than making
expenditures on behalf of a candidate. Nonetheless, the strict
scrutiny test will apply. The state would haveto prove a compelling
interest and least restrictive means.

My guess is that the compelling interest may be shown, but
that this is certainly not the least restrictive means of accomplishing
the state's goal. However that goal is termed, whether it be undue
influence, or corruption, whatever-the outright ban on out-of-state
money is extreme and over broad. In other words, it would operate
to exclude legitimate campaign efforts from out-of-staters as well as
those meant to be excluded. In addition, the distinction between
out-of-staters and in-staters will be difficult to justify. Several
constitutional challenges may be raised to that distinction, probably
with success. In sum, | believe the out-of-state contribution ban is
likely to fail before the state court.

While the Court has indicated thatgovernment has an interest
in regulatiftg”obbving efforts, it will not allow total bans on lobbyist
contributions:.— Here, the Bill and initiative seek to ban lobbyist
contributions outside the district. The restriction is likely to be
found unduly restrictive under both a right to associate and freedom
of expression of the First Amendment. Furthermore, the Equal
Protection clause will pose problems since lobbyists aresingled out
by the proposed rule change. Again, this cannot be the least
restrictive means available to cure whatever ill the initiativeseeks to
remedy. Therefore, | believe it is doomed.



3.) Anonymous Campaign Contributions Ban

A recent Supreme Court opinion invalidated a state law
prohibiting th» distribution of anonymous campaignliterature. The
case did distinguish between anonymous literature and anonymous
contributions, holding that the decision on the former is not
controlling on the latter issue. The decision suggests, however, that
the anonymity requirement may pose First Amendment problems as
well.

4.) Civil penalties

Legislative Legal raises a good point with respect to recovery
by a "complaining citizen"™ of a portion of the civil fine imposed for a
violation. That provision appears to violate at least two
constitutional provisions, the "dedication of funds™ and "public
property transfers.” It is inappropriate under state law to forfeit a
portion of state government penal monies to a private citizen, despite
that citizen's initiation of the complaint.

5.) Severability

These represent some of the more apparent legal obstacles
inevitably faced by the initiative or House Bill. Either one, however,
may be invalidated in part, leaving the remainder in effect. The
initiative, by virtue of Section 12, may be ruled on line-by-line. So
too may legislation pursuant to AS 01.10.030. Thus, while parts of
the Bill probably will not survive, the remainder may remain intact.
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 Of 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
M EMORANDUM January 16, 19%
SUBJECT: Draft CS1 1B 379 (). relating tocommunity dispute resolution centers

— sectional analysis (Work Order No. 9-LS1423\F)

TO: Representative Brian Porter
ATTN: Daniel laLoper

FROM: Jack Chenoweth
Legislative Counsiil

<L
I/ |
The bill establishes community dispute resolution centers as a means of diverting or
providing for the informal resolution and disposition of certain offenses committed by
minors who have allegedly committed violations of state laws or municipal ordinances, and
allows judges to use these community dispute resolution centers in conjunction with
restitution orders made when a minor isadjudicated a delinquent.

Bill section 1amends AS 47.10.020(@)( D(A) to authorize referral of aminor toa community
dispute resolution center for purposes of informal adjustment or disposition of a matter by
the Department of Health & Social Services following preliminary inquiry.

Bill section 2 amends AS 47.10.080(b)(4) to permit a judge who has adjudicated a minor to
be a delinquent and ordered the minor to pay restitution to require the minor and victim of
the minor®s offense to use the services of a community dispute resolution center to resolve
a dispute involving the amount or manner of payment of the restitution.

Bill section 3. adding a new bill section. AS 47.10.267. spells out the procedures by which
an entity organized for the purpose of providing community mediation services may operate
a community dispute resolution center qualifying under this Act to provide sendees for
minors and the victims of their offenses, and sets out standards and procedures under which

the center is to operate.

JBC:pl
96-024. pint
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SPONSOR STATEMENT
For

HR 379 COMMUNITY DISPUTE RESOLUTION CENTERS

Victim offender mediation is a processin which trained volunteer mediators
bring victims and juvenile offenders face to face to discuss the property loss and
emotional damage caused by the crime. The goal of this meeting is for the victim
and the offender to agiee on a restitution contract.

Victim offender mediation is part of the larger concept of restorative justice. With
thisapproach offenders take personal responsibility for repairing the damage
they have caused.

WHAT ARE THE BENEFITS?

FOR VICTIMS:

0 Victims report great satisfaction with the mediation process. It allows
them to confront the offender with the very real personal impact oftheir
crime.

0 Victims report satisfaction with the restitution agreements due to the fact
that they are tailormade to repair their specific loss and their needs for
restitution.

0 Victims appreciate having their case resolved in a timely and efficient

manner with their maximum involvement.

FOR OFFENDERS:

0 Offenders have the chance to talk with a victim and to make amends of the
crime.

0 Offenders are more willing to fulfill the restitution agreemtns that they
helped create.

0 Offenders’parents get involved.

FOR THE COMMUNITY:

0 The public seestimely and more meaningful responses tojuvenile crime.
0 Volunteer community mediators have a direct impact on youth.
0 National studies of offenders in victim offender mediation programs found

that they committed considerably fewer future crimes.



STATE OF ALASKA ™

N FISCAL NOTE

1996 LEGISLATIVE SESSION

Revieion Qato:

Owl Afl*cl«d'" Ala«fc» Court System

Title An A a authorizing establishment of 8RU: Trial Court!

community dispute resolution centers ... Juvenilo offender Component

Sponsor: Flop. PortCf

Roqueslor House Judiciary COMPONENT SERIAL NO. 768
OPERATING EXPENDITURES n /97 FY 96 FY 99 FYOO Fy 01
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 4 STRUCTURES

GRANTS 4 CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
1CAPTTAL EXFENPfTURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Fedorai Receipts

1003 GFMatcn

1004 GF 0.0 00 00 0.0 0.0
1005 GF/Protjram Receipts

1037 GF/Montai Health

Other

TOTAL 0.0 0.0 | 0.0 0.0 0.0
Estimate ol any current yoai (FY 96) cost: t None

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a »oarato page it necessary)

No hscal impact
1 J o/
Propared = C. S. Chn'stonsen Ill, Staff Counsel . Phone:
Agencr Alaska Court System « ¢ Date:
Approved Dy Arthur H. Snowdon, Il, Administrative Director §1  p j'j ¢ - Date:
Agency: Alaska Court System
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
52.44 Al

Rev t/96

BriseNO. CSHB 379 (JUD)

FY 02

0.0

264-8228
01/16/9S

01/16/96



FISCAL NOTF

STATE OF ALASKA BILL NO. JULS22

1996 LEGISLATIVE SESSION

Revision Dete: Alffectedt  Administration
Title ‘ An Act authonzing establishnent of altermetive Public Defender Aeency

dispute resolution centers.... Gonporent: Public Defencer Aeencv

ponsor. Rep; Parter
I%lequestor. lflm

EXPENDITUREYREVENUES, (Thousands of Dollars)
OPERATING EXPENDITURES Yo7 Y8 FY® FY00

PERSONAL SFRVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPNENT

LAND & STRUCTURES

GRANTS CLAING

MSCELLANEOLS

TOTAL CPERATING 00 00 00 00

CAPITAL EPENDITURES
I CHANGE INREVENUES (1 | 0 1 ol Ol ol

1002 Federal Receipts
1003 G- Meich
Ipts
1037 GH/Vental Helth
OTHR
TOTAL 00 00 00 00
Estimate of any current year (FY %) cost: S -0
POSITIONS:
AULL-TIVE
PART-TIVE
TEVPCRARY

ANALYSIS. (Attach a separate page if necessary)

There is no fiscal impact to the Public Defender Agency.

Prepared by John Salem. Diredar Prone 2602644400
Dwvsion tyFU:JIicDslfermrﬁgm,y Cete

by Commissionefa/Vark Bover
Agency: Department of Administration Date

Fy 0oL

00

00

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office

Rev: 12/95
nn hb379pd wr/!

Fy 2

00

00

PageJ __ ofJ_



$ FISCAL NOTE ®

STAI'E OF ALASKA BILL NO. CSHB 379 (JUD)

1996 LEGISLATIVE SESSION

Reviiion pato: Dept Attectod:  Alaska Court System
Tiir An Act authorizing establishment of BHU: Trial Courts
community dis&uto resolution centers... Juvenile offender Component.
Sponsor: ep. Porter

Requestor  HOUSe Judiciary COMPONENT SERIAL NO. o

Expenditures/Revenues (Thousands ot Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPUES

EQUIPMENT

LAND &STRUCTURES

GRANTS 4 CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

| CAPITALEXPENDITURES | ~ | | | I

|CHANGE IN REVENUES (1

FYOt FY 02

0.0

I-UND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF 0.0 0.0 0.0 0.0 0.0 00
1005GF/Program Receipts

1037 GF/Mentai Health

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate ol any current year (FY 96) cc6t: §~ None

POSMONS

FULL-TIME
PART-TIME
TEMPORARY

Agency: Alaska Court System

PREPARER TO PROVIDE AU. DISTRIQUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
ij Am
Rev 1/96 p»0« 1 0" 1

TOTAL p.03



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 379
1996 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Department of Law

Title: "m_atJthorizing...alternate dispute resolution centers BRU: - Civil Division

...disputes between juvenile offenders and their victims.* Component: _ General Legal Services

Sponsor: Representative Porter
Requester: Representative Porter COMPONENT SERIAL NO. 2087

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FYy 01 FY 02
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRA.NTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.

CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( ) 1 1 1 1 " 1

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

8 [her
TOTAL 0.0 0.0 0.0 0.0 0.0 0.

Estimate of any current year (FY96) cost: $ 0.0

POSITIONS

FULL-TIME 0.0 0.0 0.0 00 0.0 0.
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill amends AS 47.10 to authorize municipalities or nonproﬂt,cog)oranons organized exclusively for the
resolution of disputes between minors who are alleged to have committed offenses and the victim of these
offenses, to establish and operate alternative dispute resolution centers. The hill also provides that disposition
of ajuvenile court matter may include use of the services of an alternate dispute resolution center. Use of a
center would be voluntary for both juvenile offenders and victims. The bill will not have a fiscal impact for the
Department of Law, because alternate dispute resolution centers would be operated by municipalities and
nonprofit organizations, and because of the voluntary nature of the hill's dispute resolution process. The hil
should have a positive impact on the state's overburdened juvenile justice system,

R ijjto i*.
Prepared by: Richard I. Peques. Director ~ 1 1 Phone: 465-3672
Division: Administrative Services.ffivjsic f \, J Date: 1/16/96
Approved by C ommissioner: N Bruce~M. Botelho,At”amey General Date: 1/16/96
Agency: DepartmentofLaw

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR 3 LEGISLATIVE OFFICE
For further distnbution information, call the Governor's Legislative Office

(Rev 10/94) 96fisno.xIs/DBR Pago 1 of 1



FISCALNOTE

STATE OF ALASKA BILL NO. HB 379
1996 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: "An Act authorizing establishment of alternative BRU: Office of Public Advocacy
Component: Office of Public Advocacy

dispute resolution centers..."

Sponsor: Rep. Porter
Runestor: (JH) Judiciary COW' ONEN| SER'A[ ;IO .43
EXPEND'TURES/REVENUES (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY% FY% FYHO FY 01 fy n?

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCFI | ANFOIJS
_TOTAL.QEERATING no M e on 00

mCAPITALEXEENDLILIRES.
CHANGF.JN.RFVENIIFS. ( )

1([2 Federal Receipts

1&)36 F Match

1m4@F

1&5@F/Program Receipts

1(.B7GF/Mental Health

OTHFR

TOTAL an . nn nn nn nn nn
Estimate of any current year (FY S6) cost: $j0

POSITIONS:

FULL-TIME
PART-TIME
TFMPDRARY

ANALYSIS: (Attach a separate page ifnecessary.)

There isno fiscal impact on the Office of Public Advocacy.

Phone: 274-1684
Date:

Prepared by: Brant McGee. Public Advocate
Division: Office of Public Advocacy «

Approved by CommissionejlL*-(4ark Boveif 1310

Agency: Administration TV /\ Date:
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR®"S LEGISLATIVE OFFICE

For further distribution information, call the Governor"s Legislative Office
Page 1 of _1

Rev 01/95
nn hb379opa.wpd



STATE OF ALASKA
1996 LEGISLATIVE SESSION

Revision Date:

FISCAL NOTE

BILL NO. 1B3/™

Dept. Affected: Health anti Social Services

Title: Establish Alternate Dispute Resolution

Centers for Juvenile Offenders
Sponsor.  Representative Porter
Requestor:  House (JUD)

Expenditures/Revenues:
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS
TOTAL OPERATING

[capital EXPENDITURES
CHANGES IN REVENUES

FUND SOURCE

1002 Federal Receipts

1003 GF Match

%88@ 8F/P Receipt
rogram Receipts

L

er (please speci
TOTALIO d

POSITIONS:
ALLL-TIME
PART TIME
TEVRCRARY

Estimate of any current year (FY96) cost:

BRU: Fainilv and Youth Services

Component: DFYS Central Office
COMPONENT SERIAL NO. 259

See also (SN#):
g housands of Dollars)
FY97 FY98 Y99 FYOO FY01
0.0 0.0 0.0 0.0
(Thousands of Dollars)
0.0 | 0.0 0.0 0.0
$0.0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Govenor's Legislative Office

=ine 1

0.0

0.0

of

FY02

0.0

0.0
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January : I, 1990

Dear Represent**, iv« Brtan Porter,
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m reuucmg the number of violent you s in"cursoclety.

Sincerely,

Janice .er.ha:t, Eneout ive Director
VlcttmsFrJus tice
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University of A laska A nchorage

3211 Pmvidcnce Drive
Anchou”c, Alaska 9908

COLLEGE OF ARTS AND SCIENCES
DEPARTMENT OF SOCIAL WORK

January 16.1995

Representative Brian Porter
Chair, House Judiciary Committee
Juneau, Alaska

RE. HB 379, Community Dispute Resolution Centers
Dear Representative Porter:

. |'wish to offer my su%port to your efforts to obtain passage of HB, 397,
which you recently introduced, as the primary sponsor. | am writing to you in my
dual roles as a faculty member of the University of Alaska Anchorage with a Ionﬁ
history of work in juvenile éusnce, and as the Chair of the McLaughlin Yout
Center's Citizen Advisory Board. o ,

In my oleon, es,tabhshm? community dispute resolution. centers. to
promote the active participation of victims and juvenile offenders in obtaining
restorative justice, will have a positive and profound impact upon reducing crime
and its deleterious effects. It'engages both the victim and offender in a more
active participation in the justice process. Direct confrontation, restitution
accountability, socialization, healing, empowerment, and achieving justice are all
possible. within this model.  TheSe_centers will provide the opportunity for
community members to actively participate in this process as volunteers and
have a direct impact upon reducing crime, where they live. The dollar cost is
minimal the savings enormous. , , , ,

| recognize that this Is not the final solution to one gf our major social
problem but™1t is definitely a program that has proven effectiveness. It IS
particularly useful in recognizing the need for victims to be marj]or participants in
responding to crimes against them and also In diverting youth from es_calatl,n%
thelr criminal activity. The idea of pres,entln? 8 problem solving model.in whic
the resolvmtg of disputes can occur, without violence, has thé potential of not

ard.

o,nly |mepac |n? éuv,enlle offenders and their victims but anyone who chooses
violence to solve dilemmas. o ,

~ Thank gou for creating this piece of legislation and if | can be of any
assistance, pléase call upon fme.

Dr. Patrick M. Cunningham, DSW
Associate Professor

A DIVISION OF THE UNIVERSITY OF ALASKA STATEWIDE SYSTEM OF HIGHER EDUCATION



11 Impact of Mediation on Recidivism

* Juvenile offenders in victim offender mediation programs committed considerably fewer
crimes thjn a matched sample of similar offenders not in mediation.

* This finding of lower recidivism, however. was not statistically significant.

The issue of whether or not the victim offender
mediation process has an impact upon reducing
further criminal behavior éreqdwlsm) by . those
offenders participating in mediation was examined a
each of the three jnitial Sites. The comparison group
at ed,h site consisted of similar offenders from ihe
same|urisdiction who were matched with offenders in
mediation, alongz the variables of age, sex, race,
wftensc and restitution amount.,

As Figure 7 indicates, juvenile offenders in
the three mediation programs committed
uonsideraoly fewer additional crimes, within
a one year period following the mediation,
than similar offenders in the court adminis-
tered restitution progzram. They also tended
to commit crimes that were ‘less serigus
than the offense of referral to the mediation
program  The largest reduction in
recidivism _occurred at the - Minneapolis
F_lrogram site (post adjudication cases in

ennepin County), with arecidivism rate of
2?7 fr for the medliation sample and arate of
34 % for the comparison group sample.

While it is important to know that the
victim offender mediation process a}opears
to. have hadl an effect on suppressing

Albugimaiw

used by the programs described in this cross-Site
analysis of victim offender mediation.

For some, afinding of amarginal but non-significanr
impact uf the mediation process upon reducing
offender recidivism may come as a disappaintment
For others, including the authors, it comes a> no
surprise.  Rather, Such a finding Is consistent witr
recidivism studies related to other community justice
alternative programs. It could be argued that it in

Figure 7

Thy Impact of \ficlim Offender Mediation

P*<o*nr  WxcMlvUa

MinnMcoU* 0*i»M  Com&lntd Qirex

Program Site
[3B MoaiilUon Orous Conpariion Ordud

ssing, further & >
criminal  behavior, the finding “is not, 1€31111}f*(41i%c|\|., ’ |m”}

however, statistically significant. ~ The

possibility that this apparent effect of

mediation upon reducing recidivism occurred by
chance cannot be ruled out.  This marginal but
non-significant reduction of recidivism is consistent
with two English studies of victim offender mediation
(Dignan, 1990: Marshall and Merry, 1990). Only
One study in the U.S. is known (Schneider. "1986) to
have found a significant impact of mediation upon
offender recidivism  The program in that study,
however, did not employ the sane type of procedurés

20

rathﬁar nalvedtot,thmlt() th_?t a}fuéne-rl{mne(j1 éntﬁn/ennon
such as mediation by itself (perhaps 4-8 hours per
case) would be I|Ié[e]|§ to,havg a gpamatlc eﬁect?or
altering criminal and delinguent behavior in which
many. Other factors related to family life, education,
chemical abuse and available opportunities fo:
treatment and growth are known' to hbe major
contributing factors.
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Victim-Offender Mediation in Anchorage

PCunranihtin:
zrd L.:--renee C. Tr.=;.V

A pilot *.....im.- ffender rr.eciution
ttrazram. which :r.-“Ivss ju-.-er.iles zee-used

--imes. has rarer-.-, hear, r-tcitlishec .
Mec.atitn Is t'erez as a

-djedication.

with tne (%pal of achieving :e;::-.:icn and
tec mediation can supplement the formal
-Cj-dication Process LV.be: media:::-.. both
anb crVj-d-r cm atme "2 — 5

're resolution pricess. The victim has
tne mportur.ity to confront t-e offender to
eek a resolufion cf the offense, and the

make amends for the cmme. Sach
0ro0'.em.-jolving intends to restore botn
rar.tes to more posit,ve social functioning
*1-g la-ger community ar.c to compe.-iate
::r some of the P_ercewed ir.adeo.aoies cf
-e criminal justice system Mediation
megrims often are used as an alternative to
S tsiticn within thejustice s; stemcr as a
- [" mfr-r s m _

ne western, traaitior. from which the
V5 system cf criminal #usnce has
..l red views crime as an cffen.se a?a.r.st
« state, even thou%h avictim may also be
= ed. Itis the State that prosecutes and

HIGHLIGHTS
INSIDE THIS ISSUE

o7-» Sl{rea of gustice statistics, describes
federal and state prison popu’atior.s ‘page

*CQ-A Inlet Re%;ion Inc. awards 5000,000
i it to tne lustice Center "page 0.

. *The Bureay of Lu>lic? Statis- ¢S ar.ai-.a6s
j the Incidence of Violent crime
\ictimiialion in the workplace page T

br.ngs a cu e to disposition. Neither the
victim nor the often, sen have much to say in
the process, with the involvement of both
often quite passive Since, until recently, in
ordinary court proceedings victims were
seldom”more than observers, feelings of
frustration, powerlessnesi, and further
victimicat: tn'coulc urt.e.

Victim-Offender Mediation

Victim-cffettder mediation pr.> rams
Prrwde a crport-r.ry for victims . meet
he offenders’ face-to-face in the p : senee
cf a rratnea mediator for the purmse of
reaching a reacncil.aticr. intended to resolve
the injur- of the cr.me in some way. crime,
under the mea.at.on. mocei, is viewed as a
c0-."I;:: between, peocie_rather than, as an
cf: ense arums: the state. Through mediation
trc victim nas the opportunlt{ for
ir.vcive.mez: in the orccess of neéqo jating
rer.ituttcn. exp-ess lag feelings, and seeking
answers from the offender. Forthe offender,
media:;:.-, a.50 ach.eves in.vclvemen: b
stressing acocun.tability for the act.
personalizing the trims, ar.c prowdm% a
corrective intervention. The ‘idea of the
offender making restitution to the w.cnged
person, has precedent in many cultures,
although it has not commonly been ised as
a criminal sanction under modem w Stem
systems.

Development

An early application of a modem, v estem
me tel pro- idin.g mediation between, a victim
an. ::tender occurred :n 1974 in Kitchener,
Oria*  Canada: the Victim Ofrer.der
Rea cremation Program, cr VORP, This v.zs
followed in 1~*~m me United States by a
pro?ram witn tre same name, which was
starfed in EAhar, Crun.ty. Indiana tt rough
thejoint efforts of PACT 1-0. |Pr.MOn|.rs and
Communlt}/] Together) and the Me mor.ite
Church. The p-.gra.-n spread, and
eig't pr(])gram-. A d zee’, developed <. the
L: 00 :U Ca-.d0. Eele'b"

program sites had been establish.ee
primanly in the Midwest and Canada. E
1994, victim-offender media:;:-
programs were operating in Canada, c-e:

Inthe United States, or.d 165in Wette—
Europe .

According to Bun: Galaway in a ii; |
article in social 5er.:ce Review, 0f iU ,|;’
cases referred by the courts to VCPP
programs, se per cent were reported to ha :
resulted in" successfully complete a
restitution contracts. The Study indie: ea
that victims, for the most_ parf, were ro
vindictive in negqUatmq with the offer.ee-
ar.d that there was i highlevel of wiliiner.e:;
to meet among victim and offender. \Vh..,
long-term  research lregardm% t-e
effectiveness cf the mediation model
been limited, such preliminary Findings have
been consistent in demonstrating t-a
mediation is an effective way to resc.-e
conflict between same crime “victims an:
their offenders.

The Development of Victim-Offenden
Mediation in Anchorage

To date, the criminal justice system -
Alaskahas used formal mediaticr, pr.mer.|”
with juvenile offenders. In 1991 Jan.Ce
Liennart, one cf the founders of Victims for
Justice, a private. ncnproF; agency, which
provides services to victims of crimes,
sought assistance from staff a: tne
McLaughlin Youth Center for a_tam...-
whose son had been killed by ajuvenile, v. -:
at that time was being held at the Center
What resulted was"a victim-offence-
mediation involving the family and

juvenile. As aresult'cf that mediation ar.c

several subsequent ones. a: McLaughlin, a
core group of professionals termed an
oraar.izationa! base to explore the idea c.
implementing a victim-offender media:, m
program in Anchorage Four orgznizat;:m
ware represented inthis e.F.m A:ct:ms ...
Justice, the McLaughlin Youth Center, tre

r.m:e see Media:,>r: pave :
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Center a- tie L'niversitv

Justice
f Aljske

W .mu:1

. rncetee
tn: Hcvdnt'.c
ime from the

Xn..oc:. the

lenerc’. lev-

enforcement, me court svstem and vane.;
social service acer.cie; The inter: of the
surveY, uas :c ceterrr.ire the tecs.bilttyof
establishing a Mctim-offertce- medtatter
etmg ju'.em.-a ortenceri r.

Pr-rcruerts v.ire asked a

litters rrg_:sm.c p-rgram.

-h mary expressmﬁ a willingness .
participate actwe.y m the development c:'a
program. . Mam- "of those survej.ed later
rr-d eri me*Ec? r oz 2z
organisational base, tre
Victin-0::er.ie: ?r;e::

? ir.r.ir.2 Gre-r. .vas rorrr.ej

representatives from. Juvenile Probation, the J

2'ice of Pub  Advtea:;, the Alaska
'~dicial_Coun.c... the Alaska Youth and
Parent Foundation, ramilv ard zcstrict
2._mjudges, me Attorney General's Office,
tne” Anchorage Ch.cm.be: of Commerce
p'l'ate practiCe a:tome> . ar.c prifessior.al
n.]edgtorg.zcé six-mor.tn pilotprcject began

P.ans far the pilot progect evolved them
cmmittees of tne Pro ect Pler.r.mc Grouc
Ihe Chief Juvenile Probation Intake Officer
md bus staff agreed to prtv.ee referrals cf
uses iden.tifea cs meeting tre criterion cf
ms: or se:c-.c-:ime juver. le offenders
iccuscd of prece-.v crimes, it was decided

that jirdve 't @, we.Id -.teen cases and
detenn to w- Ac-¢ api'r ,pn..te for
medi.,’ 1 . V. Judicial Counci
piriic.patc :  mhe development of
nitrj,nr=vto Qv . e e-g |quect, and the
=lak. houth i f -ert Foundation, an
Apcht'rj =0 " 10 te nonprofit agency.
proLioid t . ties for trammg.
m.ddtingi. and m.co.c-  sessions. A pari-
time cooromotor «:s hired to train
volunteers and imp.eent the pilot p o.iect.
Ter. volunteers, v tn prevtous mecution
training pert .ipcte: -a -Mr.mg P,rogram
tttecific to mmtin-offerbe: mediation. A
dev.Cored v VQRp In

Elkhart. Ir.u ma was draw- upon that
ucec viceo r-esentut: trs of mediations
an: issues in . at ejustice. iramees
Pammpated in ra.e-r a;.mq that replicated
he er.t.ra media:: :r cttoess. beginning with
the initial contact: r e participants through
m.eaiaticr. ar.d conmaatm?. A s-.cond
training was completed for additional
o.Mm.I._nit> Y%aurteers and included a
teenagé veiurteerw ha d beer, actio e with
Ar.cho't.ge Youth C: rc. Fifteen trained
volunteer” mediators are row part|C|Pat|ng
m the pro em Except for tne part-time
coordinator, nrr.g oftr.e Rartlmpams IS paid.
Aithc_cr. e« iti:n :ft eprerct s mthe
initial"stages, tr.e volunteer mediator, eport

suczsss n ", 22a w21 hi™ 2z to

l)p 3> late summer | —-. 61 refema's had
een received from Probation Intake, with
16 mediations arc contracts being

com: area. 13 cose, in progress and sz

cio-ec v:th: : med otic- occurring. Of
these s2. 22 Vctim.s ceclm.ed mediation and
- Cases were screer.e: as net appropriate for
media:. :n. in a reset the offender fa.ied to
keep tre appc ntmeut. and in 2 cas .S The
victim, did" net keep the mediation
appointment ,

Each, m.ea.av :r. case has its own flow;
however, an. over: process has been
developed. The intake officermtervis as the
offender fc e -g arrest ard. if .a the
judgment -fme -take off.cen  mase

meets the criteria for mediation, it is offer-:
as a po.iible disposition. (Ordinar; .
offenders are firs: or second-time offence-
charged anr, property crimes, although
sc.eral avijul: cases have also bee-
me vafed.l

oliov.mg the referral from Juver..!-
Intake, the project coordinatcrcompiics

Pieeie see Mediation, peg? *
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M ediation
continued frampace 2>

r.-ecesszr- inform:.i maraa-. o- .'C{SC
to  mediator; They. :um :or/ac: the
offer.aer to deiemrtins ifre _me wishes to

pancipsie m me process if-::: offender
egrees to participate,or. , made
med.aticr. ii feis.b.e. s m a

team. of two mediators, To: ~:.r. purpc €
S to reach a recor.ciliat.or. the
vie:.—ar.d offender. Meaiattr: f.;-ct.0s
r.eurra. facilitators of the proce s Contracts
o1 resrtutio- resulting from me mei.itter.
are monitored bY the”pro.-*:: cccramator,
mmth the intake cfolcer informe;  the final
outcome. If a contract s r.:t s-ocessful'y
completed. the intake officer —akes a

decision ar-ou: farher action on the oase.
~Am example .of a s.ccessf.. mediation
in-4., el ajuvenile who had mol;coed si.a'l0
of damalge toy breaking mm - garage of
an elderly ccurie. Initial.;, the cou?le were
resistant to mediation because of fear that
meeting the offence: . .; result in
becoming known to the offender. They
came to real.ee the irrationality of this fear
because the offence.* or- ousIY already did
knowwhere they ...ea :tr, tne mediators
resent, tne couple meire ab.e to ask
uesr.rr.s cf the offender ar.c -re offender
was also able to e.plain ~ o--a-icr The
woman negotiate arest:r i :* ;t*:*ac: with
line offenaer .nw-.ich De 8. .lite hera

[ | -—e I .
T g7y LRl
contracted wiih the cffenaerto ao work at

the couple's heme at S: re* hr.ra-arn -
ea.v. -aCes were

paid 8oth  couple ard offender
expressed satis:.... r. with the midiaiion
p'oocss. jr.d the mender compl'ted hs
c¢'"tract " The m. e vc'im described his
decision  par., -are :r. :he medunon as
akr. tojur. duy acivic resper.s, S, 10
participate . the justice process. _
The project o-—ami a forma! evaluation
component  Tne mediators  mplete
separate Pre-mac.at.cr. eues-.0 maires
orrough inter- :ew aw::h both the tirr. ar.d
«offender. An other inter. :ew is co iducted
with each r. _: p.r.t immediately . ftcr the
mediaucn. a-.. :e erhcr.e interviews with
rotnvictim arc omenaerate asg:-- " !
1o |- daYs,Iater P.eferred cases which
d-d not result in mediation are evaluated to
aeiermme those factors which preclude the
r.ccess, The mo. or intent of tre PrO]EC'[
evaluation is to gamer |.nformar.or for use
- aeveior rgar. effective, cngoir.g
program. The asoemr.y ar.dara'ys s of the
gata are monitored by "the Alaska ludicial
our.c;'.. o _
The evaluation instruments ‘ontain
cuestior.s concerning the nature oo the
offense, feelings about the crime,
perceptions of theeffects of the offense, ar.d
perceptions about me justice process and the
mediation process. In addition, bet! victims
and offenders are given an oprc-annoy to
(rjooylde adait.onal relevant commen sifthey
esire.
The Victim Offenaer Mediation Project

r>'j 1ga - #(e»* J.n 7

On.veri ty of Al:

U—e»

*—r

of Alaska Anchorage Faculty
D. .elopment Grams and the Firs: National
I" rk of Anchora,ge. Project members are
. vseeking additional funding :e continue
era ' rt.ner develop an ongoing : :cgram.

Aljst-\r v siiee -

L_onc-rar.gie plans are to institution;
victim-offender mediation pro.
throughout :he state in both thejuver.
adult criminal justice system. 'In a re
effort, some members of the proje:
meeting w.th the Alaska Depanme.
Corrections to develop an office for m
advocacy which would be housec .
offices of the Commissioner of Come
but would opera-e as an entity separate
adult corrections, This may. in the f
Iead to vict.m-or'fender mediation ir.v.
inmates in the Department of Corre-
ar.d their v-ctis Also, legislation m
souqh: to obtain conﬁdenﬂah(tjy pro-¢
for the mediation process and’ supp :
statewide program development.

Patrick Cunningham is an ass:
professor ¢ fsocial work a: the L'nive®
Alaska Anchorage. Lawrence C. Tr:
ar. assistant professor with the J.
Center



REPORT

The first victim-offender mediation/dialogue prog/am was established in Canada in
1974 Since then, victim-offender mediation/dialogue programs have spread to the United
Scales as well as to other countries throughout the world. Over one hundred programs are
now in existence in the United States, alone. 1

. Victim-offender mediation/dialogue F)rogums, as their name suggests, «e programs in
which a criminal offender and the victim of the crime meet to%ethe.r in"the preseace of a
trained medlator-larilitaior. During the meeting or meetings, tha victim is afforded the
opportunity to seek answers to questions about the crime that may have been troubling the
vicnm. such as why the offender chose the victim's home to burglarize. The victim is also

iven the chance/to tell the offender about how the crime has a/fecaed the vicam.| It is during

is portion of the meetmg that the offender will often, for the fira time, realize the level of
emotional trauma caused by his or her criminal conduct. During the meeting, the offender
also discusses his or her views about the crime, and this discussion wjQ often culminate in an
expression of remorse for the harm that the offender has caused.

The victim and offender them attempt to reach an agreement to redress the harm
caused by the offender's criminal conduct. The agreement may require the offender to pay
restitution to the victim. to perform work for the victim, to perform community service work,
and/or to participate in programs, such as a substance abuse treatment program. Through foe
implementation of die agreement, which holds an offender accounablt for the harm caused
by his or her criminal behavior. «victim-offender mediation/dialogue program can serve as
an integral component in a comprehensive corrections system, helping to avoid the high
human and economic costs 0f unnecessary incarceration.

‘One of the chief benefits of victim-offender mediation/dialogue Programs IS that they
humanize the criminal justice process. By bringing criminal offenders together face-to-face
with their victims, it becomes more difficult for the offenders to rrdooalize thcix criminal
behavior. As they face the individual that they have victimized, the harm caused by their
crime is also no longer an abstraction but very real.

Mediation/dialogue sessions also bring a human face to the person who is otherwise
abstractly and impersonally known as “the criminal.* During such sessions, victims may gain
a better understanding of who the offenders are and of the circumstances that may have
contributed to their criminal behavior.

~ Research results lave confirmed tho many benefits of victim-offender
mediation/dialogue programs.  see, e.g. Mark S. Umbredt & Robert B. Coates, Victim
Offender Mediation: An Analysis Qf Proframs.itLFgurittfe,s.of thcUS. (1992); Jim
qu_nan, Retiring the Dimnte: An Evaluation of an fanramccBLAduU Reparation. Scheme
in Lettering. iNorthamptonshiic (1990); Tony F. Marshall & Susan Marry, Cnmfi-*nd

1
2

co:sT 96. N wir  ted ( 6aet*-s29-si9"

total p .o



Victim Offender Mediation Project
Program Standards and Policies

The juvenile Victim Offender Mediation Project (VOMP) recruits, trams, and assigns
community, volunteer mediators to facilitate face-to-face meetings between certain juvenile
offenders and their victims. Participation is entirely voluntary . VOMP’s long-term goals are to
implement its services statewide and in both juvenile and adult systems.

I. Administration

Structure. The VOMP project is administered by a private, nonprofit corporation, the
Community Dispute Resolution Center. Inc. The CDRC's mission is to provide community dispute
resolution and related services in Alaska. The VOMP program is one way in u‘hich the CDRC
fulfills this mission. The Board of Directors of the CDRC hires and supervises VOMP’s executive
director, who serves as staffto VOMP and who in turn trains and supervises all VOMP volunteers.

Standards and Policies. The CDRC Board reviews and adopts all standards and policies
relating to programs that it administers, including these standards. These standards and policies
govern operation of the juvenile Victim Offender Mediation Project. They are separate from but
consistent with the CDRC’s administrative and orsonnel policies. The CDRC Board can change
these policies as it sees fit to best administer the VOMP program.

Community Advisory Committee. A committee of volunteers from the community advises
the CDRC Board of Directors on policy and technical issues relating to VOMP. The Community
Advisory Committee meets monthly and includes representatives from Victims for Justice (a private,
nonprofit victim counseling and advocacy entity). McLaughlin Youth Center, the University of
Alaska (Departments of Social Work and the Justice Center), the Alaska Court System, the Public
Defender &Ul the Office (]c Public the Alaska , the mediation
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Alaska groups target juvenile -victim mediation

I>y Mury Ann Dearborn
For the Journal of Commerce

Medmﬂon is notjustfor settling
«ivii_disputes. Crime is viewed s N
unflict between people nml media-
tion offers nn environment which is
more likely than a courtroom to lead
m mutually acceptable resolution of
litit conflict.,

A University of Alaska Anchorage
unity development grant awarded
i isexploring the feasibility of
stjildishinga victim-juvenile offender
Mediation ‘program in Anchorage,
Alaska. The pilot projectis now in the
eecond st?v?e nml is funded through
"une, ISM.

Dr. ,EatCunmn%ham Department
(Social Work,nnd Dr. LarryTrostle
Department of Justice, co authored
he grant, and 15Aluska grouPs ure
upporting the program, |ncud|n%
Smtto agencies nnd the Alnsku Cour

stem,
yA mediated settlement nppronch to
f|tt|,ng crimes pre-gates the idea of
mprisonment. Restitution topcrsons
wronged, intended to heal the injury
fthecrime, has precedence in many
cultures. However restitution as a
>riminnl ..auction hns played nn in-
ignificant role in the history of our
timinal justice system, Instead of
unlflng individuals act responsibly,
«< loc

Law Roundtin

Dr. Pat Cunningham

roles. Due to confidentialjt
children’s court rules, the victim m
never find out thejuvenile’s identity,
because of lack of participation, the
uently does not feel
ctant'tocompl
ordered restitution, and
overburdened le
ance with restitu

Dr. Lorry Trostle

numbers nnd don't see much
deterence from criminal behnvior af-
ter relense, S

First nnd second timejuvenile prop-
offenders arc hein,
roject thnt will
er and victim to m
ace to face, using an impartial me-
diator, for the purpose ofdevelopinga
restitution ngrcement.
this will be a postive im
the currentjuvenile justice system..
stem dictatés resti-
. ourtroom setting where
people up in ever increasing holh offemlei and victim play passive

juvenile fre
morse, IS rel

al system compli-
ion may not he en-
forced. As a result the victim may feel
further victimized this time b
system, nnd thojuvcnilc may not
twice before pursuing future criminal

Some believo
rovement to

Our current s
tution in a cour o
The program calls for juvenile pro-

bation officers to make referrals to
the program and follow up to ensure
restitution a?reem_en_ts are fulfilled
by the juveniles. Victims for Justice
woidd contact nnd screen victim par-
ticipants. The Alaska Judicial Coun-
cil would monitor the project to con-
firm the intervention has merit
Alaska Youth and Parent Founda-
tion has offered oilier -| JNiki
Stewart, former AYI'F coordinator,
has been hired to coordinate the
project. Professional and volunteer
mediators are offering their service.)
and will be trained to work with the
proN@?ram-. . .

cdinlion, us nn intervention al-
ternative to the currenL juvenile jus-
tice system, offers hope for other ben-
cfltsovernnd above renchingan agree-
ment on restitution. The victim may
feel some healing from the crime, The
juvenile may feel more accountable
and as a result may be more likely to
comwJ with the restitution agree-
ment. ymtervenmge.orlr,theyoun%
?ffenders,ma e less likely tocommi
uture criminal acts.

It is anticipated thnt the Alaska
Victim OffenderMcdintionprojectwill
have a profound impact on’ future
juvenile crime in_Alaska nnd on the
victims ofcrime. The long range Plan
iS_to implement this program state
wide and in both the juvenile and

Continued on Page 2FI
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Victim -offender mediation:

/?v S Tktfhka Stewart

« Alaska Journal of Commerce

« Autflist 'J9, 1994

Portunity for part ies to fool restored
[

om or reconciled to the event. 4) To

I,;i January 1994 a pilot project provide n referral option for the juve-

was funded through the University of
Alaska Anchorage implementing n
Victim-Offender Mediation Project.
Th|s,Pr01rectaddre,sse,s;,uvemle crime
and its effects on individuals nnd the
mmmunity as a whole,

In oursocietv, crime is viewed as an
ff“nse a([]amst the state nnd not as
an injury foa person. Victim-Ofl'ender
Mediation seeks to personalize the
experience and humanize the parties
involved while seekmfl; a restitution
agreement that effectively resolves
the da'rV": d'ne. o .

Tne A-uaoragu meuidtion ﬁrO]th
has adopted five goals that help it
I.c mphih this mission 1>To ¢n-
. arage accountability on the part of
the juvenile offender.” 2) To Prowde
an op?ortunlty for the victim to work
directly with the offender in discuss-

Ing restitution. 91To provide nn op-  Nikishkn Stowort.
til*ve;  FE57m
(Tfeod -

A laska

B ar

ASSOCIATION

ADR SECTION

nile corrections system to help handle
their caseload. 5:)To maintain a high
level of community investment and
sugﬁ_ort. , . ,

Is project utilizes trnined volun-
teer mediators from the communit
nnd has.a dynamic advisory commit-
tee which includes Master Hill
Hitchcock (children’s court), Ponis
Morris (McLaughlin Youth Cen,ter ,
Jnnico Lienhart.1 Victims for Justice),
Suzanne (loin (I'uhlic )nfender), Huh
Huttcann (Juvenile Intake), Patrick
Cunningham (HAA), Si Murlé)_hy
DlstrlctCourtJudgeJ,Jay age( First

ational Hank) and approximately
It» other community members who
volunteer their timeto provide direc-
tion and support.. ,

To date the project has handled fi0
cases. All referrals come from the
intake officers at the Juvenile Intake
Department housed nt McLaughlin
Youth Center. Of these GO cases, 29
are ongoing and heing developed for

ASOOATION

R estorative alternative

mediation, 22 were closed without
going to mediation and, so far, I
were successfully medjated with res-
titution contracts in place.

In the 22 cases that were closed
without mediation, 18 of those were
due to victims declining to partici-
pate nnd four were screened out by
program staff, Typically, when a party
refuses it is the'victim who declines.

There are more than 200 programs
such as this throughout the U.S. and
Cnnoda. It is a community-based ap-
proach toa problem that affects us as
Individunlsnndnsncomnninity. How
many ofus have hail the experience of
being the victim ofa crime? We kne,r
tiie fipple effect it has. We wonder,
“Who did it?”, "Why me?". “Are they
going to do it again? Without infof-
mation and answers to these ques-
tions, wo find thnt our minds tend to
v/ork to fil the void. We suppose all
sorts of things nnd can often paint n
picture ofsome horrible, threatening
person who seeks only to pre;F on the
unsuspectmg, We can lose Taith in
oursurroundings, in others We won-
der, what is sale any more? Who fan
you trust?

If the case is not resolved to the
point where our questions are an-
swered and to the point we feeljustice
is done our aggravation and frustra-
tion can he compounded. We end up
fed up with thizsystem and f



cor Us or a petmon tor post-convicllon rellef)
ecause, ovor th |s two- Year erod,
accup ated loss ol g 80d Ima scome to

the number ol “days remaining In his
sentence.

* Collateral estoppel

Full Faith and Credit Clause
DenisMcACampionv. Slale of Alaska,
Departmentof Community &Regional
Adairs, Housing Assistance Division,
Op. No. 4096 (Alaska July 1,1994)(14

pages)

E IE%“E% i(evmﬂﬂ Morfor Jensen, Harr
Anchorage, tor Iant |char3!\f

U Srom Routh Craat . P.C., Anchorage,

(?R *J, Justin Ri Ie Superior Court.
TnHICJ cla D|str|ct oaep

APEAL nder collateral
0 Ian t eFuI Faith and Creq?t C?LH a
é]g)oe men nter retln ?sas Uts

et entapatlasl ater itigation in

I-DLDII\G The superior court Jud?ment Was
?versed Tse doctrine ol collate[ estopHJ
also, reterre, 10 s Issue  prec u3|on ars
« i3t ?n even In an action on a ditterent
2 of all Issues of fact or law that were
N alI}/ ||t|ggted and necessarily decided In a
frior proce

* Rebuttal of presumption of
compensability in  Worker
Compensation cases

*Necessityof expert medical evidence
in Worker Compensation cases
 Substantial evidence needed to
support Board conclusions

Norcon, Inc. and Eagle Pacilic
Insurance Co. v. Alaska Workers’
Compensation Board and Ellen
Siebert, Op. No. 4097 (Alaska July 1,

19|94§(17 pages)
Q: %ﬁran L Russell and Joseg

C er, Russell. Tescha 4
p Lfants Joseph A. % amar dg

Ka ar#zﬂldes & Assouates Anghorage
Arcelless.

Alaska <Journal of Commerce ® August29, 1994

Restorative

for victim

. Continued from Pegs' 20

that crime is out of control,

The Ancharage-hased proj ectbrlngz
victim and juvenile offender face
face. nasafe and constructive setting
to discuss the crime and the impacts
it has had. The offenders hear how
their actions have affected another
person, the victims hear the juve-
niles’ side of the story, and both par-
ties work out an agreement that
makes it right.* The offender takas

Reform ers tout

m.ents soone r than the typical eve-of-
trial agreements. Within 30 days of
the f|||nq ofaresponsive pleading, an
administrator holds a meetm% With
the attorneys and their clients, in*
cludm%someonefrombothmdeswd h
the authority to settle. Each side d.s-
%ussesfacts issues and possible solu-
jons

I no settlement is reached, the ad-
ministrator and the parties agree on
the limited discovery that will be
needed for ADR, which is scheduled
within 90 days of the meeting. Liti-
gants can choose from a numbegof
ptions, but most pick mediation o>\-
seen by the program’s administrat mm
probably because his services are fi ee.
According to Donna Stienstra, a
semor research associate for the Fed-
eral Judicial Center, the empha3|son
%/lettlng cases into ADR qumklf;]/

|ssour|spro%ram iSunusual. “There
s an exPecta ion that ADR works
better later," she said. “One of the
surprises ofthe program may be that

alternative

-0 ffender m

W ork:

ediation

reSPOHSIblllty and shows hc/sr, -
willingtowork itout. The victim b -
heard, in, control, and gets to di ol
with reality rather than fearful sup-
positions. The end result is that both
arties ﬁet to put the crime behind
hem. The victim feeta restored and
the offender has had a reallt}i check
that makes him or her think twice
about breaking the law again. For
further information or to volunteer,
contact Nikishka (Niki) Stewart, the
Project Coordinator at 274-1542

A DR program s

it works well early."

Indeed statistics kept by the dis-
trict show some success. The cases
are divided into three groups: those
that are required to o through the
early assessment program, those that
may OPt forit, and a contro| group of
those that may not opt for it.

The median time from |||ng todjs-
osition ofthe cases was 2320ays for
hose required toparticipate, 31 daX
for those that could opt in_and 317
days. for the control group The cases
eflidied were filed between Jan. 1
1992" and April 30, 1

The 404 attorneys surveyed gave
the program a thumbs up. Ninety-
two percent said it should be contin-
ued and 67 percent said it was very or
somewhat helpfulin reducing the cos:
of resolving cases.

Wolf says the program “has been
very effective in a district (without
significant problems" with case back-
logs. “Can you imagine how effective
it would be in a district where many
cases are taking three years or more
to go to trial?" he asked.

Inspiration for Windows program outlines

Continued from Page 19

Inspiration doesn't have the %rap fl-
ics features of programs like owrr
Point or Persuasion. But we do | e
the program both as an outliner,
for the ease in which we could p|*
pare good looking graphics.
Inspiration for Windows, Vers/ m
4. Inspiration Software Inc., 2920£ tV
Doiph Court, Portland, OR 97219
" Phone(S00)677- 4292 ex 14 o (503)

writes aboutcomputersfrom his office
in Homewood, Ill. Benjamin H. Cohen
is based in Chicago, Ill. These col-
umns arc available electronically on
NewsNet, Predicasts Newsletter file,
Westlaw in the LawPrac file, and on
Counsel Connect. For further infor-
mation you can contact Law Office
Technology Review by writing to P.0.
Box 2577, Homewood, IL 60430, or
sending e-mail to bbayer@bix.com,
bbayero MCI1Mail, .'bb yero|nABA|
we orfinr= py. T Cour’s -


mailto:bbayer@bix.com

Community Dispute? Resolution Center, I.%,

, Victim Offender Mediation Pwect

505West Northern lights Boulovord  Suite 210. Anchorage. AK W5(.I

| (90/) 2M-142phono  (907) 274 G3.iyiv>

"I'd rather have a root canal!™:
notes from a mediation

Donny B,* Broke into the homo of Mr. and Mrs. S*. He used a garden shovel to break into their front
porch whon neither of them were home Substantia! and costly damage was dono to tho heme Ihe
estimate for repair was beiyond Mr and Mrs S's means

In a mediation facilitated by two trained volunteer mediators, Mr. and Mrs. S. an older couple, confronted
the offender with what his cnme had done to them

Mrs S. told Donny and the mediators she was out of state at the time caring for her father who was ver,
il She spoke of receiving the phone call from her husband and feeling great stress at being unable to
return home to support him. She was surprised when tears came to her eyes and had to pause sever*.'
times as she told of her feelings of helplessness and anger about the crime and not being able to share
the burden with her husfcand.

M S went next and said that the break-m had been the last in a string of mislortur.es for the couple Hr.
had suffered a stroke that year and had incurred much debt that was not covered by insurance The
doctor had ordered him to avoid stress to protect his hea'fth but it had been very difficult due to the bMs
his father-m law's illness, and now the break-m

Donny, his voice cten shaky and strained, told Mr. and Mrs. S. that he now felt he was stupid and
wrong for having broken in to their home. He told them nat it had been an exciting spur of the moment
crime, his first, ana he had never thought about the real people who lived there. After much discussion (<
the impacts on Mr. and Mrs. S and of his own loss of parental trust, friends, and loss of feelings of self-
worth Donny agreed to do what he could to make it up tnem. He also wanted to rebuild his relationship
with his parents and hoped the efforts he made toward the couple would help.

Before the mediation, Mr. and Mrs. S talked about how they were fearful to confront the individual who
had done the crime. Some thoughts they were having were: Why me? What were you thinking when
you did this? Don’t you know how devastating this is for us? How do you feel about hurting people this
way? What did we do to make you do this to us? As much as they wanted answers they feared
retnbution. After talking with Donny in the mediation, Mr and Mrs. S. realized that he was just a kid who
had done a dumb thing. They could see him becoming more aware of the Impact of his crime. They felt
safe again and also reassured by Donny’s honest and thorough answers to fJI of their questions.

The mediators moved the discussion on to restitution. The victims and the offender talked about how to
make things right. Donny explained he didn’t have the money for permanent repairs. At this point, Mr. and
Mrs S decided to give Donny a chance to personally make it up to them. They explained that neither of
them could do yard work anymore and had to pay someone to do that. Mrs. S. proposed that Donny do
the yard jobs to work off the costs. Mr. and Mrs. S could then fake the yard work money from their budget
and apply it to fixing the porch. Startled and grateful, Donny accepted. Together, they collaborated on
the details of the agreement, including alternative plans to continue the yard work into the next spring if
winter closed In before the total debt was paid.

Mediation had certainly turned things around for the victims and the offender. All the apprehension and
stress was relieved. Everyone was feeling better. Mr. $ finished up the mediation by offering that if
Donny did a good job on their yard and he wanted some money they would consider hiring him in the
future to more yard work. Donny, feeling proud and grateful, shook hand with Mr. and Mrs. S and
assured them he would be at work bright and early the following Saturday. Mrs S. said as she loft, “You
know, when lwas approached to do this mediation Ithought Iwould rather have had a root canal But
now that I'vo been though it Irealize it Is the best thing I could have done.

*This case synopsis is based on a real mediation. The names of clients and certain details have
been changeéd to protect the participant’s identities and confidentiality.
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University of A laska A nchorage
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of social work

January 16. 1995

Representative Brian Porter
Chair, House Judiciary Committee
Juneau, Alaska

RE. HB 379, Community Dispute Resolution Centers
Dear Representative Porter;

. |'wish to offer my su%Port to your efforts to obtain passage of HB 397,
which you recently introduced, as the primary sponsor. | am writing to you in my
dual roles as a faculty member of the University of Alaska Anchorage with a Ionﬁ
h|storey, of work in juvenile g)usnce, and as thé Chair of the McLaughlin Yout
Center's Citizen Advisory Board o ,

In my o?lmon, es_tabl,lshln? community dispute resolution  centers. to
promote the active participation of victims and juvenile offenders in obtaining
restorative justice, will have a positive and Profound impact upon reducing crime
and its deleterious effects. It engages hoth the victim and offender in a more
active participation in the justice process. Direct confrontation, restitution
accoun ablht%/, socialization, healing, empowerment, and. achieving justice are al
possible within this model. TheSe_centers will provide the Spportunity for
community members to actively participate in this process as volunteers and
have a direct impact upon reducing crime, where they live. The dollar cost is
minimal the savings enormous. , _ , ,

| recognize that this is not the final solution to one of our major social
problem but™it is definitely a program that has proven effectiveness. It is
particularly useful in recogmzmﬁ the need for victims to be marl]or participants in
responding to crimes against them and also in diverting youth from es_calatm%
their criminal activity. The idea of res_entm? a problem 'solving model.in whic
the resolving of disputes can occur, without violence, has thé potential of not
o,nly |mpact|n? éuv_emle offenders and their victims but anyone who chooses
violence to solve dilemmas. o _

. Thank g/ou for creatlnl% this piece of legislation and if | can be of any
assistance, please call upon fme.

Dr Patrick M. Cunningham. DSW
Assoclate Professor

A DIVISION OF THE UNIVERSITY OF ALASKA STATEWIDE SYSTEM OF HIGHER EDUCATION



JMouse of “Representatives
January 16, 1996 House Judiciary Committee

TO: House Judiciary Committee members
FROM: Tom Meyer.

RE: Fiscal note/sectional analysis for HB 379

Sorry these materials couldn't get out sooner. Please add to your packets
that have already been distributed to you.
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