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Amendment No. : (deleting provisions relating to the Board of Tax Appeals, and
providing for appointment by the Governor upon recommendation of the Judicial
Council)

«In the title, page 1, lines 3-4, delete the phrase “as a quasi-judicial agency”.

eIn Section 1, page 2, lines 4-9, delete the text and substitute the following text:

Sec. 43.05.400. OFFICE OF TAX APPEALS ESTABLISHED, (a) The
office of tax appeals is established within the department.

eIn Section 1, page 2, delete lines 21 - 29, and substitute the following text:

Sec. 43.05.410. APPOINTMENT; TERM; REAPPOINTMENT, (a) The
governor shall appoint a chief administrative law judge of the office of tax appeals
from among two or more persons nominated for that position by the judicial council.
The governor may appoint additional administrative law judges from among two or
more persons nominated for each position by the judicial council. Nominations by
council under this section shall be made after the judicial council has

(1) published an announcement of the governor’s notice of a vacancy :
impending vacancy of a position under this section that invites application for the

position;

(2) published a list of those persons who have applied for the positio.l
and invited written comments on the applicants from the public to the judicial coir*H
during a specified comment period of 30 days. Comments may be submitted
anonymously, and shall be kept confidential, but the judicial council shall give tkc
governor and each applicant a summary of the public comment; and

(3) interviewed each of the applicants for the position.

(b) The initial term for an administrative law judge, including the chief
administrative law judge, is two years. The governor may decline to reappoint an
administrative law judge, including the chief administrative law judge, without cause.
A person appointed to serve as an administrative law judge, including the chief
administrative law judge, may be appointed to subsequent teims of four years each
after

(1) the governor has given the judicial council notice of intent to
reappoint the administrative law judge;

(2) the judicial council has published an announcement of the
governor’s intent to reappoint, and invited written comments from the public to ths



judicial council on the reappointment during a specified comment period of 30 days.

Comments may be submitted anonymously, and shall be kept confidential, but the
judicial council shall give the governor and the administrative law judge a summary

of the public comment; and

(3) submitted a recommendation to the governor on reappointment.
*In Section 1, page 3, line 21, delete the word “board” and replace with the phrase “the
chief administrative law judge."
*In Section |, page 7, lini 17, delete the phrase “by the full board".
'S
*In Section 1, page 7, line 30, replace the word “board* with the phrase cadministrative law

judge.”

*In Section 1, page 8, at lines 1, 6, 8, 9, and 16, replace the word “board” in each line with

the phrase “administrative law judge".
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NEW AMENDMENT #1

In the House Judiciary Committee March 11,1996
By Representative Green

TO: CSHB341
Version "R"

Page 2. Line 31 before "...removed from..." INSERT "...disciplined or..."



AMENDMENT #

In the House Judiciary Committee March 11,1996
By Representative Green

TO: CSHB341
Version "R"

Page 4, Line 15 - After "...of proof;" DELETE "the findings of fact of the
informal conference decision are presumed correct unless the taxpayer rebuts
the findings;"



AMENDMENT #3

In the House Judiciary Committee March 11,1996
By Representative Green

TO: CSHB341
Version "R"

Page 15, Line 26 - after "...and prescribed.”" INSERT "The schedule may be
subsequently modified by consent of the parties."



AMENDMENT #4

In the House Judiciary Committee
By Representative Green

TO: CSHB341
Version "R"

Page 10, Line 18 AFTER "...of Revenue..." DELETE ".

March 11,1996

.and..." and INSERT .."or..."



* Amend Section 11, page 16, proposed AS 43.05.242,
Delete lines 5 - 8.

Insert:

"Sec. 43.05.242. JUDICIAL APPEAL, (a) Within 60 days after decision
resulting from the informal conference, a person aggrieved by the action of the
department under AS 43.05.240 in fixing the amount of a tax or in imposing a
penalty may appeal to the superior court.

(b) The superior court, sitting without a jury, shall hear all questions de
novo. As used in this section, "de novo" has the same meaning as in AS
43.05.400 - AS 43.05.499. The court shall

(1) resolve a question of fact by a preoonderance of the evidence
or, if a different standard of proof has been set by law for a particular question,
by that standard of proof;

(2) resolve a question of law in the exercise of the independent

judgment of the superior court judge;
(3) defer to the Department of Revenue as to a matter for which

discretion is legally vested in the Department of Revenue, unless not supported
by a reasonable basis.
(c) When an appeal is taken under this section,"

[remainder of text as it apears on page 16, lines 9-18]
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CS FOR HOUSE BILL NO. 341( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE GREEN
A BILL

FOR AN ACT ENTITLED
"An Act relating to administrative adjudication and judicial appeals and to the
informal resolution of certain factual disputes between taxpayers and the
Department of Revenue; establishing the office of tax appeals as a quasi-judicial
agency in the Department of Administration; revising the procedures for hearing
certain tax appeals, including appeals regarding seafood marketing assessments;
relating to consideration and determination by the superior court of disputes
involving certain taxes and penalties due, and amending provisions relating to the
assessment, levy, and collection of taxes and penalties by the state and to the tax
liability of taxpayers; providing for the release of agency records relating to
formal administrative tax appeals; relating to litigation disclosure of public records;
clarifying administrative subpoena power in certain tax matters; and providing for

an effective date."
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BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.05 is amended by adding new sections to read:
ARTICLE 4. OFFICE OF TAX APPEALS.

Sec. 43.05.400. OFFICE OF TAX APPEALS ESTABLISHED, (a) The office
of tax appeals is established within the department. The office of tax appeals is a
quasi-judicial agency, headed by a Board of Tax Appeals.

(b) The Board of Tax Appeals consists of the chief administrative law judge,
who is the chair of the board, and additional administrative law judges as may he
appointed; however, the Board of Tax Appeals shall have at least two members.

Sec. 43.05.405. JURISDICTION. The office of tax appeals has original
jurisdiction to hear formal appeals from informal conference decisions of the
Department of Revenue under AS 43.05.240. Appeal to the office may be taken only
from an informal conference decision under AS 43.05.240. Jurisdiction of the office
is limited to, and AS 43.05.400 - 43.05.499 applies to and governs, an administrative
appeal regarding

(1) electric and telephone cooperative taxes under AS 10.25;

(2) aseafood marketing assessment under AS 16.51;

(3) all taxes levied under AS 43, except the property tax assessed under
AS 43.56; and

(4) any other taxes administered by the Department of Revenue.

Sec. 43.05.410. APPOINTMENT, (a) The governor shall appoint a chief
administrative law judge of the office of tax appeals, and may appoint additional
administrative law judges in the office of tax appeals.

(b) The initial term for an administrative law judge is two years. A person
appointed to serve as an administrative law judge, including chief administrative law
judge, may be appointed to subsequent terms of four years each.

(c) The initial appointment and any reappointment of an administrative law
judge, including the chief administrative law judge, is subject to confirmation by the
legislature injoint session.

Sec. 43.05.415. REMOVAL, (a) The chief administrative law judge may be
removed from office by the commissioner only for good cause.

CSHB 341( ) -2-
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(b) An administrative law judge other than the chief administrative law judge
may be disciplined or removed from office by the chief administrative law judge only
for good cause.

(c) In this section, "good cause" includes

(1) violation of the Alaska code of judicial conduct adopted by the
Alaska Supreme Court;

(2) conviction of a crime of moral turpitude;

(3) unjustified failure *o handle the caseload assigned or similar
nonfeasance of office;

(4) failure to meet the requirements of AS 43.05.425 relating to
qualification for office; and

(5) unreasonable failure to comply with the statutes or regulations
regarding the confidentiality of taxpayer information,

Sec. 43.05.420. ADMINISTRATION, (a) The chief administrative law judge

(1) shall exercise general supervision of the office; and
(2) may select and hire staff for the office.

(b) An administrative law judge, including the chief administrative law judge,
may preside over a proceeding and carry out any procedures authorized under
AS 43.05.400 - 43.05.499.

(c) ~ The board may adopt regulations implementing or interpreting
AS 43.05.400 - 43.05.499, including rules of procedure and evidence for proceedings
before the office.

Sec. 43.05.425. QUALIFICATIONS; CODE OF CONDUCT, (a) An
administrative law judge, including the chief administrative law judge, at the time of
appointment, must

(1) be licensed to practice law in this state or another state; and
(2) have experience in the field of tax law or tax administration.

(b) A person appointed as an administrative law judge under AS 43.05.410
who is not licensed to practice law in this state at die time of appointment must
become licensed to practice law in this state within 12 months after appointment or
shall cease to hold office.

-3- CSHB 341( )
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(c) An administrative law judge, including the chief administrative law judge,
shall comply with the Alaska code ofjudicial conduct and, except as provided in (b)
of this section, shall be and remain licensed to practice law in this state.

Sec. 43.05.430. NOTICE OF APPEAL FROM INFORMAL CONFERENCE
DECISION. An appeal under the jurisdiction of the office is initiated by filing with
the office, and serving upon the commissioner of revenue, a notice of appeal from an
informal conference decision of the Department of Revenue under AS 43.05.240. A
notice of appeal from the informal conference decision may be filed or amended after
the time for filing has expired only if good cause is shown.

Sec. 43.05.435. SCOPE AND STANDARDS FOR DECISION. The
administrative law judge shall hear all questions de novo under AS 43.05.400 -
43.05.499. The administrative law judge shall

(1) resolve a question of fact by a preponderance of the evidence or,
iIf a different standard of proof has been set by law for a particular question, by that
standard of proof; the findings of fact of the informal conference decision are
presumed correct unless the taxpayer rebuts the findings;

(2) resolve a question of law in the exercise of the independent
judgment of the administrative law judge;

(3) defer to the Department of Revenue as to a matter for which
discretion is legally vested in the Department of Revenue, unless not supported by a
reasonable basis.

Sec. 43.05.440. SERVICE OF DOCUMENTS. Service of documents required
under AS 43.05.400 - 43.05.499 may be accomplished in any manner authorized under
the Alaska Rules of Civil Procedure. If service is done only by mail, the date of
service is determined by the date of mailing. If service is done by both mail and hand
delivery, the date of service is determined by the earlier of the date of mailing or
actual receipt of the documents.

Sec. 43.05.445. DISCOVERY, (a) In an appeal under AS 43.05.405,
discovery may take place only under a plan for discovery approved by the
administrative law judge. The administrative law judge shall approve a pirn for
discovery to the extent consistent with the efficient, just, and speedy conduc'. of the

CSHB 341( ) 4-
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appeal. The plan may limit or set conditions on discovery and must include provisions
for stipulations of fact by the Department of Revenue and the taxpayer. Discovery
shall be limited to information that is relevant to the determination of the correct tax
or penalty, unless the Department of Revenue or the taxpayer makes a showing that
the discovery is reasonably calculated to lead to admissible information.

(b) Requests by the taxpayer for disclosure of public records relating to the
appeal are governed by, and the records are disclosed only in accordance with, the plan
approved under this section.

(c) Legislative history, reported court decisions, statutes, regulations, or similar
documents available for public inspection at a library or the office of the lieutenant
governor or through a publicly accessible database must be obtained through those
means and may not be sought through discovery.

Sec. 43.05.450. SUBPOENAS. An administrative law judge may issue a
subpoena to compel attendance of a witness or the production of a document or thing.
A subpoena may compel attendance of a witness or production of a document or thing,
located either inside or outside the state, to the maximum extent permitted by law. A
subpoena may be used for the purpose of discovery or for the purpose of presenting
evidence at a formal hearing. A subpoena shall issue upon request of a party, subject
to reasonable limitation or conditions set in the subpoena. A subpoena may be
enforced by petition to or other appropriate legal proceeding brought in a court of this
state or another jurisdiction,

Sec. 43.05.455. FORMAL HEARING, (a) Ator before the formal hearing,
a party may present argument and evidence relevant to the amount of the tax or
penalty. The administrative law judge shall administer oaths and permit inquiry
necessary to determine the proper amount of the tax or penalty.

(b) Each party and witness shall be present during the formal hearing, except
that

(1) with the consent of the taxpayer, the administrative law judge may
conduct all or part of the hearing by telephone, audio or video teleconference, or other
electronic medium; and

(2) with the consent of the parties and the administrative law judge, all

5 CSHB341( )
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or part of the hearing may be conducted through correspondence.

(c) The taxpayer bears the burden of proof on questions of fact by a
preponderance of the evidence unless a different standard of proof has been set by law
for a particular question.

(d) The formal hearing before the administrative law judge is not required to
be conducted with strict adherence to the Alaska Rules of Evidence. Relevant
evidence must be admitted if it is probative of a material fact in controversy.
Irrelevant and unduly repetitious evidence shall be excluded. Hearsay evidence is
admissible if it is the kind of evidence on which responsible persons are accustomed
to rely in the conduct of serious affairs, regardless of the existence of a common law
or statutory rule that makes improper the admission of the evidence over objection in
a civil action. Oral evidence may be taken only on oath or affirmation. The rules of
privilege are effective to the same extent that they are recognized in a civil action in
the courts of this state, except that relevant documents and other material items that
are public records under AS 09.25.100 - 09.25.220 shall be admissible.

(e) The administrative law judge shall make a record of the proceedings of the
appeal, including recordation of the proceedings of a formal hearing by electronic or
stenographic means.

(f) The administrative law judge may grant exceptions to the requirements of
this section in the interest of justice.

Sec. 43.05.460. ENFORCEMENT, (a) The administrative law judge and each
party is responsible for the efficient, just, and speedy conduct of the formal hearing.
The administrative law judge may impose sanctions on the parties for failure to comply
with a subpoena, an order respecting discovery, and any other matter regarding conduct
of the appeal. In imposing sanctions, the administrative law judge shall be guided by
the practices of the courts of this state in imposing sanctions for similar offenses in
civil proceedings.

(b) The administrative law judge may

(1) remand the matter for consideration of material new information or
material information withheld by a party;
(2) prohibit a party from introducing information previously withheld

CSHB 341( ) -6-
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without good cause, and any other evidence dependent upon the information;
(3) enter an order, upon a showing of good cause,
(A) barring a designated claim or defense;
(B) striking part or all of a pleading of a party; or
(C) dismissing part or all of the appeal; or
(4) grant any other relief that the administrative law judge considers
appropriate.

(c) In addition to the remedies of (a) and (b) of this section, a party may seek
enforcement of a subpoena or other order of an administrative law judge by the
superior court under AS 44.62.590.

Sec. 43.05.465. DECISION; RECONSIDERATION; FINALITY, (a) Within
180 days after the record on the appeal is closed, the administrative law judge shall
issue a decision in writing. The decision must contain a concise statement of reasons
for the decision, including findings of fact and conclusions of lav/. In the decision, the
administrative law judge may grant relief, provide remedies, and issue any order that
is appropriatr. The administrative law judge shall serve each party in the case with
a coi the decision. Unless reconsideration by the full board is ordered under (c)
of this section, the decision under this subsection is the final administrative decision.

(b) A party may request reconsideration of a decision issued under (a) of this
section within 30 days after the date of service shown in the certificate of service of
the decision.  The request must state specific grounds for reconsideration.
Reconsideration may be granted if, in reaching the decision, the administrative law
judge has

(1) overlooked, misapplied, or failed to consider a statute, regulation,
court or administrative decision, or legal principle directly controlling;

(2) overlooked or misconceived some material fact or proposition of
law;

(3) miscop“eived a material question in the case; or

(4) applied law in the ruling that has subsequently changed.

(c) The board may issue an order tor reconsideration of all or part of the
decision upon request of a party. Reconsideration is based on the record, unless the

7- CSHB341( )
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board allows additional evidence and argument. A hearing on reconsideration at which
additional evidence or argument is offered or received is subject to (he procedures
applicable to a hearing under AS 43.05.455.

(d) The power to order reconsideration expires 60 days after the date of
service, as shown on the certificate of service, of a decision issued under (a) of this
section. If the board does not issue an order for reconsideration within the time
allowed for ordering reconsideration, a motion for reconsideration is considered denied.

(e) Within 60 days after the close of the record on reconsideration, the board
shall issue a written decision upon reconsideration. The board shall serve each party
in the case with a copy of the decision upon reconsideration. The decision upon
reconsideration is the final admim'trative decision.

(f) A final administrative decision becomes final either on the date

(1) 60 days after the date of service of a decision issued under (a) of
this section if an order for reconsideration is not issued; or

(2) the decision upon reconsideration is served, as shown by the
certificate of service executed by the board under (e) of this section.

Sec. 43.05.470. PUBLIC PROCEEDINGS AND RECORDS, (a) Records,
proceedings, and decisions under AS 43.05.400 - 43.05.499 are confidential, except
that the records, proceedings, and decisions become public records and open to the
public when the final administrative decision is issued and becomes final.

(b) Upon a showing of good cause, an administrative law judge shall issue a
protective order requiring that specified parts of the records, proceeding, or decision
shall be kept confidential in a particular appeal. If a protective order is issued, the
final administrative decision shall be made public after redacting by deletion or
substitution of information as required by the protective order.

(c) The department, in consultation with the chief administrative law judge,
shall maintain, index, and make available for public inspection the final administrative
decisions, proceedings, and records of the office made public under this section.

Sec. 43.05.475. CONSISTENCY OF DECISIONS, (a) As to questions of
law, a final administrative decision issued under AS 43.05.400 - 43.05.499, unless
reversed or overruled, has the force of legal precedent.

CSHB 341( ) 8-
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(b) To promote consistency among legal determinations issued under
AS 43.05.400 - 43.05.499, the chief administrative law judge may review and circulate
among the other administrative law judges the drafts of formal decisions, decisions
upon reconsideration, and other legal opinions of the other administrative law judges
in the office. The drafts are confidential documents and are not subject to disclosure
under AS 09.25.100 - 09.25.220 or this chapter.

Sec. 43.05.480. JUDICIAL REVIEW, fa) Judicial review by the superior
court of a final administrative decision may be had by a party to the appeal under this
chapter by filing a notice of appeal in accordance with the applicable rules of court
governing appeals to that court in civil matters. The notice of appeal shall be filed
within 30 days after an administrative decision becomes final under AS 43.05.465.
The right to judicial review under this subsection is not affected by the failure to seek
reconsideration hefore the administrative law judge.

(b) The amount due must be paid or refunded within 30 days after the date
that the final admim”rative decision becomes final under AS 43.05.465. In place of
payment of the amount due, a taxpayer who has appealed a final administrative
decision may file a bond with the court or otherwise obtain relief from payment in
accordance with the Alaska Rules of Appellate Procedure.

(c) Appeals under this section are reviewed under AS 44.62.560 and 44.62.570.

(d) If. after the appeal is heard, it appears that the final administrative decision
was correct, the court shall affirm the decision. If the final administrative decision is
incorrect, the court shall determine the amount due. If the taxpayer is entitled to a
refund, the court shall order the repayment and the Department of Revenue shall pay
the amount due and attach a certified copy of the judgment to the payment. If the
couit determines that the taxpayer owes an additional amount, the court shall order the
payment and the taxpayer shall pay the amount due and attach a certified copy of the
judgment to the payment. Any payment required under this subsection shall be paid
by the 30th day following the expiration of the time within which an appeal from the
superior court decision may be filed, unless the party appealing files a bond or
otherwise obtains relief from payment in accordance with the Alaska Rules of
Appellate Procedure.

-9- CSHB 3#41( )
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Sec. 43.05.499. DEFINITIONS. In AS 43.05.400 - 43.05.499, unless the
context otherwise requires,

(1) “"administrative law judge" means an administrative law judge
appointed under AS 43.05.410;

(2) "board" means the Board of Tax Appeals established under
AS 43.05.410;

(3) "commissioner" means the commissioner of administration;

(4) "department" means the Department of Administration;

(5) "discovery" means the use of subpoenas, subpoenas duces tecum,
interrogatories, requests for production, requests for admission, depositions, and other
methods of civil procedure by which one party to an action may discover information
within the knowledge and control of another person;

(6) "legislative history" means the documents of the legislature
recording the background and events, including draft bills, correspondence and
memoranda, committee reports, tapes and transcripts of hearings, and tapes and
transcripts of floor debate concerning consideration of a bill;

(7) "office” means office of tax appeals in the department;

(8) "party" means the Department of Revenue and the taxpayer,

(9) "proceeding" means only a proceeding under the jurisdiction of the
office;

(10) "subpoena" means z command to appear at a certain time and
place to testify, or to appear at a certain time and place to produce hooks, papers, and
other things, and testify;

(11) "tax" means a tax described in AS 43.05.405, including a seafood
marketing assessment under AS 16.51;

(12) “taxpayer" means a person required to pay a tax, including a
person required to pay a seafood marketing assessment under AS 16.51.

* Sec. 2. AS 09.25.100 is amended to read:
Sec. 09.25.100. DISPOSITION OF TAX INFORMATION. Information in the
possession of the Department of Revenue that discloses the particulars of the business
or affairs of a taxpayer or other person is not a matter of public record, except for

CSHB 341( ) -10-
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purposes of investigation and law enforcement. The information shall be kept
confidential except when its production is required in an official investigation,
administrative adjudication under AS 43.05.400 - 43.05.499. or court proceeding.
These restrictions do not prohibit the publication of statistics presented in a manner
that prevents the identification of particular reports and items, [OR] prohibit the
publication of tax lists showing the names of taxpayers who are delinquent and
relevant information that may assist in the collection of delinquent taxes, or prohibit
the publication of records, proceedings, and decisions under AS 43.05.400 -
43.05.499.

* Sec. 3. AS 09.25.122 is amended to read:

Sec. 09.25.122. LITIGATION DISCLOSURE. A public record that is subject
to disclosure and copying under AS 09.25.110 - 09.25.120 remains a public record
subject to disclosure and copying even if the record is used for, included in, or relevant
to litigation, including law enforcement proceedings, involving a public agency, except
that with respect to a person involved in litigation, the records sought shall be
disclosed in accordance with the rules of procedure applicable in a court or an
administrative adjudication [RULES], In this section, "involved in litigation" means
a party to litigation or representing a party to litigation, including obtaining public
records for the party.

* Sec. 4. AS 22.10.020(d) is amended to read:
(d) The superior court has jurisdiction in all matters appealed to it from a

suboidinate coun, or administrative agency when appeal is provided by law. The
hearings on appeal from a final order or judgment

£1} of a subordinate court [OR ADMINISTRATIVE AGENCY] shall
be on the record unless the superior court, in its discretion, grants a trial de novo, in
whole or in parti

(2) of the Department of Revenue in matters relating to fixing t

amount of. or imposing a penalty on. a tax levied and collected hv the state when
anneal is taken under AS 43.05.242 shall be heard as a trial de novo as a matter
of right;

(3, of an administrative agencv. except for a matter described in

11 CSHB341( )
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(2) of this subsection, shall be on the record unless the superior court, in its
discretion, grants a trial de novo, in whole or in part.
* Sec. 5. AS 37.10.410 is amended to read:

Sec. 37.10.410. "ADMINISTRATIVE PROCEEDINGS INVOLVING TAXES"
DEFINED, (a) The following money received by the state is considered to be
received as a result of the termination of an administrative proceeding for purposes of
applying art. 1X, sec. 17(a), Constitution of the State of Alaska:

(1) past due taxes that are received by the state for each tax year for
which a request for an informal conference under AS 43.05.240 [AS 43.05.240(a)] is
made to the Department of Revenue, together with penalties and interest on the taxes;

(2) past due taxes that are received by the state after a request for a
formal hearing under AS 43.05.241 [AS 43.05.240(b)(1)] is male to the Department
of Revenue, together with penalties and interest on the taxes.

(b) Money received by the state under the following conditions is not
considered to be received as the result of the termination of an administrative
proceeding for purposes of applying art. IX, sec. 17(a), Constitution of the State of
Alaska:

(1) taxes that are not due at the time the request for the proceeding was
made under AS 43.05.240. 43.05.241. or 43.05.242 [AS 43.05.240(a) or (b)(1)];

(2) taxes set out in a return not audited by the Department of Revenue
at the date of collection; or

(3) taxes collected for a tax year for which the taxpayer did not give
notice of appeal of an assessment made by the Department of Revenue.

* Sec. 6. AS 39.25.110 is amended by adding a new paragraph to read:

(31) the chief administrative law judge and any other administrative law
judges appointed to the office of tax appeals of the Department of Administration under
AS 43.05.400 - 43.05.499,

*Sec. 7. AS 43.05.010 is amended to read:

Sec. 43.05.010. DUTIES OF COMMISSIONER. The commissioner of revenue
shall

(1) exercise general supervision and direct die activities of
Department of Revenue;

CSHB 341( ) -12-
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(2) supervise the fiscal affairs and responsibilities of the department;

(3) prescribe uniform rules for investigations and hearings;

(4) keep a record of all departmental proceedings, record and file all
bonds* and assume custody of returns, reports, papers, and documents of the department;

(5) [REPEALED

(6)] adopt a seal and affix it to each order, process, or certificate issued
by the commissioner,

(6) [(7)] keep a record of each order, process, and certificate issued by
the commissioner, and keep the record open to public inspection at all reasonable times;

(7) [(8)] hold hearings and investigations necessary for the administration
of state tax and revenue laws;

(8) except as provided in AS 43.05.400 - 43.05.499. [(9)] hear and
determine appeals of a matter within the jurisdiction of the Department of Revenue
[INVOLVING INCOME, EXCISE, LICENSE, OR OTHER TAXES LEVIED UNDER
STATE LAWS] and enter orders on the appeals that are final unless reversed or
modified by the courts;

(9) issue subpoenas to [(10)] require the attendance of witnesses and the
production of necessary books, papers, documents, correspondence, and other things
[EVIDENCE AT HEARINGS];

ClO) [(L1)J order the taking of depositions before a person competent to
administer oaths;

(L1) [(L2)] administer oaths and take acknowledgments;

(12) [(13)] request the attorney general for rulings on the interpretation
of the tax and revenue laws administered by the department;

(13) [(14)] call upon the attorney general to institute actions for recovery
of unpaid taxes, fees, excises, additions to tax, penalties, and interest;

(14) [(15)] issue warrants for the collection of unpaid tax penalties and
interest and take all steps necessary and proper to enforce full and complete compliance
with the tax, license, excise, and other revenue laws of the state;

(15) [(16)] audit reports, payments, and payments due relating to royalty
and net profits under oil and gas contracts, agreements, or leases under AS 38.05 [;

(17) REPEALED].

-13- CSHB 341 )
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1 * Sec. 8. AS 43.05.040 is amended to read:
2 Sec. 43.05.040. INSPECTION OF RECORDS OR PREMISES AND
3 ISSUANCE OF SUBPOENAS, (a) The department may examine the books, papers,
4 records, or memoranda of any person to ascertain the correctness of a return filed or to
5 determine whether a tax or a payment for oil or gas royalty or net profits shares under
6 a contract, agreement, or lease under AS 38.05 is due, or in an investigation or
{ inspection in connection with tax matters or matters relating to oil and gas royalty or net
8 profits under contracts, agreements, or leases under AS 38.05. The records and the
9 premises where a business is conducted shall be open at all reasonable times for official
10 inspection, and the department may subpoena any person to appear and produce books
11 records, papers, or memoranda bearing upon tax matters or matters relating to oil and gas
12 royalty or net profits under contracts, agreements, or leases under AS 38.05, and to give
13 testimony or answer interrogatories under oath respecting tax matters or matters related
14 to oil and gas royalty or net profits under contracts, agreements, or leases under
15 AS 38.05, and the department may administer oaths to persons who are so subpoenaed.
16 A subpoena issued under this section mav compel attendance of a witness or
17 production of a document or thing, located either inside or outside the state, to the
18 maximum extent permitted bv law.
19 (b) A subpoena may be served by the commissioner of public safety or a peace
20 officer designated by the commissioner of public safetyA[OR] by a person designated by
21 the Department of Revenue, or as otherwise provided bv law. A subpoena mav also
22 be served bv registered or certified mail for delivery restricted only to the person
23 subpoenaed. The return delivery receipt must be addressed so that the receipt is
24 returned to the department.
5 £c} If a person who is subpoenaed neglects or refuses to obey the subpoena
26 issued as provided in this section, the department may report the fact to the superior
21 court or the appropriate court of another jurisdiction, and mav seek an order from
28 the court compelling obedience to the subpoena. The [AND THE] court, to the
29 maximum extent permitted bv law, may compel obedience to the subpoena to the same
0 extent as witnesses may be compelled to obey the subpoenas of the court.
31 * Sec. 9. AS 43.05.230(a) is amended to read:
32 (a) Itis unlawful for a current or former officer, employee, or agent of the state

CSHB 341( ) 14-
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to divulge the amount of income or the particulars set out or disclosed in a report or
return made under this title, except

(1) in connection with official investigations or proceedings of the
department, whetherjudicial or administrative, involving taxes due under this title;

(2) in connection with official investigations or proceedings of the child
support enforcement agency, whetherjudicial or administrative, involving child support
obligations imposed or imposable under AS 25 or AS 47,

(3) as provided in AS 38.05.036 pertaining to audit functions; [AND]

(4) as provided in AS 43.05.400 - 43.05.499: and

(5) as otherwise provided in this section.

* Sec. 10. AS 43.05.240 is repealed anu reenacted to read:

Sec. 43.05.240. TAXPAYER REMEDIES, (a) A taxpayer aggrieved by the
action of the department in fixing the amount of a tax or penalty may apply to the
department within 60 days after the date of mailing of the notice required to be given
to the taxpayer by the department, giving notice of the grievance, and requesting an
informal conference to be scheduled with an appeals officer. The taxpayer shall be given
access to the taxpayer's file in the department in the matter for preparation for the
informal conference. At the informal conference, the taxpayer may present to the
appeals officer arguments and evidence relevant to the amount of tax or penalty due the
state. If the department determines that a correction is warranted, the department shall
make the correction.

(b) A party who believes that the appeals officer is unduly delaying a hearing
process may notify the commissioner in writing. Within 30 days after being notified by
a party, the commission..r may issue an order prescribing a schedule for the appeals
officer to complete the informal conference or setting a meeting at which that schedule
will be discussed and prescribed. If the commissioner fails to issue an order within 30
days after receiving notice of a party's belief of undue delay, the department's action in
fixing the amount of tax or penalty shall be considered to have been summarily affirmed
by the appeals officer the same as if an informal conference decision to that effect were
issued on the last day of that 30-day period.

* Sec. 11. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.241. FORMAL APPEAL. For a matter within the jurisdiction of the

-IS- CSHB 341( )
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office of tax appeals under AS 43.05.405, the taxpayer aggrieved by an informal
conference decision entered under AS 43.05.240 may file with the office of tax appeals
a notice of appeal for formal hearing, as provided in AS 43.05.430, no later than 60 days
after service of the decision resulting from an informal conference.

Sec. 43.05.242. JUDICIAL APPEAL. A person aggrieved by the action of the
department under AS 43.05.240 in fixing the amount of a tax or in imposing a penalty
may within 60 days after decision resulting from the informal conference appeal to the
superior court. When an appeal is taken under this section,

(1) the taxpayer shall be given access to the file of the department in the
matter for preparation of the appeal;
(2) if, after the appeal is heard,

(A) it appears that the tax was correct, the court shall confirm the
tax;

(B) it appears that the tax was incorrect, the court shall determine
the amount of the tax; if the person aggrieved is entitled to recover the tax or
part of it, the coun shall order the repayment, and the department shall
immediately pay the amount due and attach a certified copy of the judgment to
the payment.

Sec. 43.05.244. TAX, PENALTY, AND INTEREST PAYABLE BEFORE
APPEAL, (a) In an appeal from a decision of the department involving a deficiency of
taxes levied and collected by the state, whether in a formal hearing under AS 43.05.241
and 43.05.400 - 43.05.499 or under a judicial appeal authorized by AS 43.05.242, the
taxpayer shall pay to the state the full amount of the tax, penalty, and interest in respect
of the amount of tax assessed that is not in dispute. The taxpayer shall post a bond,
obtain a letter of credit, or provide other evidence satisfactory to the department that it
is able to pay the amount of tax, penalty, and interest in respect of the amount of tax
assessed that is in dispute and that is the basis of the taxpayer's appeal.

(b) The tax and interest due under this section are the amounts stated in the final
order of the department from which the appeal is taken, or if the final order appealed
from is a summary judgment or partial summary judgment, the amount shall be as
originally assessed on the issue or issues disposed of.

* Sec. 12. AS 43.05.245 is amended to read:

CSHB 341( ) *16*
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Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES,
AND INTEREST. If a taxpayer fails to file a return or report required by this title in
the time required by law or regulation, or makes an erroneous or fraudulent return, the
department shall proceed to assess the license fees, tax, penalties, or interest and make
a return from information that [WHICH] it obtains. A return made andsubscribed by
the department in accordance with this section is presumed sufficientfor alllegal
purposes. However, nothing prevents a taxpayer from presenting evidence or other
information on an informal conference [APPEAL] under AS 43.05.240 or in an appeal
under AS 43.05.241 or 43.05.242 in order to rebut the presumed sufficiency of a return
made and subscribed by the department, nor does the presumption of sufficiency alter
the parties' respective burdens of proof once the taxpayer has presented evidence or other
material information to rebut that presumption. The assessment of license fees, tax,
penalties, or interest under this section occurs when the department issues a notice and
demand for payment of the license fees, tax, penalties, or interest. The notice and
demand for payment is issued when the notice and demand is delivered to the taxpayer
in person or placed in the United States mail, addressed to the last known address of the
taxpayer. Penalties and interest assessed under this title shall be collected in the same
manner as provided in this title for the collection of tax or license fees.

* Sec. 13. AS 43.20.270(a) is amended to read:

(a) The department may collect taxes, with interest, penalties, and other
additional amounts permitted by law, by distraint and sale, in the manner provided in this
section, of the property of a person liable to pay the taxes, interest, penalties, or other
additional amounts, who neglects or refuses to pay them within i0 days from the mailing
of notice and demand for payment of them, and who has not appealed from the
assessment of the taxes, interest, penalties, and other additional amounts determined
under AS 43.05.240 or following appeal taken under AS 43.05.241 or 43.05.242.

* Sec. 14. AS 43.55.013(g) is amended to read:

(g) The monthly production at the economic limit for a lease or property is
presumed to be 3,000 Mcf times the number of well days for the lease or property during
that month for which the tax is to be paid. The taxpayer may rebut this presumption*!-

providing clear and convincing evidence of a different

-17- CSHB 341( )
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monthly production rate at the economic limit for the lease or property. The-roa™ting-
[HEARING] shall be held before February 15 of the year or within six months after
commencement of gas production for a lease or property. The monthly production rate
at the economic limit for the lease or property based upon the clear and convincing
evidence of the taxpayer shall be calculated by dividing the value determined under (i)
of this section into the average monthly direct operating cost determined under (h) of this
section.

* Sec. 15. AS 43.55.040 is amended to read:

Sec. 43.55.040. POWERS OF DEPARTMENT OF REVENUE. Except as
provided in AS 43.05.400 - 43.05.499. the [THE] department may
(1) require a person engaged in production and the agent or employee of
the person, and the purchaser of oil or gas, or the owner of a royalty interest in oil or
gas to furnish additional information that is considered by the department as necessary
to compute the amount of the tax;
(2) examine the books, records, and Files of such a person;
(3) conduct hearings and compel the attendance of witnesses and the
production of books, records, and papers of any person; and
(4) make an investigation or hold an inquiry that is considered necessary
to a disclosure of the facts as to
(A) the amount of production from any oil or gas location, or of
a company or other producer of oil or gasi [,] and
(B) the rendition of the oil and gas for taxing purposes.

* Sec. 16. EFFECT ON EXISTING REMEDIES AND PROCEDURES. This Act does not
affect the remedies and procedures

(1) specified in AS 04.11, including AS 04.11.560; AS 05.15, including

AS 05.15.610; AS 42.05, including AS 42.05.551; or AS 43.56, including AS 43.56.120 and
43.56.130; or

(2) adopted by regulation by the Department of Revenue governing appeal of a

decision of the Department of Revenue regarding

(A) a game of chance or skill made under AS 05.15;
(B) a permanent fund dividend under AS 43.23;
(C) a coin-operated device or punchboard under AS 43.35; or

CSHB 341( ) -18-
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(D) achild support obligation under AS 25.27.

* Sec. 17. TRANSITIONAL PROVISIONS, (a) The remedies and procedures provided by
this Act apply to ali revenue tax appeals in which a request for formal hearing is filed with the
Department of Revenue on or after the effective date of this Act. The remedies and procedures
existing before the effective date of this Act apply to all revenue tax appeals in which a request
for formal hearing was filed with the Department of Revenue before the effective date of this
Act, unless, on the effective date of this Act,

(1) therehas been an informal conference, but there has not been material
discovery by either party — and  substantive motions have not been filed;

(2) therehas not been an informal conference, nor has there been material
discovery by either partyand substantive motions have not been filed, but the taxpayer stipulates
to proceed to an informal conference under the remedies and procedures established by
AS 43.05.240, as amended by sec. 10 of this Act; or

(3) the parties stipulate to use the remedies and procedures established by this
Act; consent to that stipulation may not be unreasonably withheld by either party.

(b) Until regulations authorized under this Act take effect, 15 AAC 05.001 -
15 AAC 05.320 govern appeals within the jurisdiction of the office of tax appeals filed after the
effective date of this Act, except to the extent the regulations are inconsistent with this Act.

(c) Notwithstanding AS 43.05.405, enacted by sec. | of this Act, until the office of tax
appeals has a full caseload, and with the approval of the chief administrative law judge, the chief
administrative law judge or any other administrative law judge of the office of tax appeals may
be appointed by the governor, by the commissioner of administration, or by the commissioner
of another department to serve as a special hearing officer or special administrative law judge
on another matter outside the scope of this Act and arising from another department of the
executive branch. Appointment under this subsection may not interfere with the primary mission
of the office of tax appeals under this Act of the expeditious resolution of administrative tax
appeals under its jurisdiction.

(d) Until 15 AAC 05.001 - 15 AAC 05.320 and other Department of Revenue
regulations in effect on the effective date of this Act are revised as necessary, those regulations
continue to govern an administrative appeal of a Department of Revenue decision not within the
jurisdiction of the office of tax appeals, including a decision regarding a

(1) game of chance or skill under AS 05.15;

-19- CSHB 34I( )
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(2) permanent fund dividend under AS 43.23; and
(3) coin-operated device or punchboard under AS 43.35.
(e) In this section,
(1) "chief administrative law judge” means the chief administrative law judge
of the office of tax appeals appointed under AS 43.05.410, enacted by sec. 1 of this Act;
(2) "office of tax appeals" means the office established in AS43.05.400, enacted
by sec. 1 of this Act.
* Sec. 18. This Act takes effect July 1, 1996.

CSHB 341( ) 20-



DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CS HB 341 (Work Draft R)
(March 8, 1996)

The following amendments are offered to CSHB 341, work draft no. 9-LS1129\R
(Mar. 7, 1996)(hereinafter, “Work Draft R").

Amendment No. 1; (deleting provisions relating to the Board of Tax Appeals)

*In Section 1, page 2, lines 5 -9, delete text beginning with the phrase “The office of
tax appeals is a quasi-judicial agency ... " and ending with the phrase “. . . shall have at
least two members.”

*In Section 1, page 2, delete lines 27-29 (proposed AS 43.05.410(c)).

*In Section 1, page 7, line 17, delete the phrase “by the full board”.

*In Section 1, page 7, line 30, replace the word “hoard” with the phrase “administra-
tive law judge.”

*In Section 1, page 8, at lines 1, 6, 8, 9, and 16, replace the word “board” in each

line with the phrase “administrative law judge”.

Rationale: Creation ofa "Board of Tax Appeals” would be unwieldy and unnecessary to the fair
hearing of tax appeals.

DEPARTMENT OF

RE
PROPOSED MODIFICATIONS TO CS
page 1

VENUE
HB 341 (Work Draft R)



Amendment No. 2; (deleting provisions relating to direct appeal to superior court)

*Delete Section 4, at pages 11-12, lines 20-2.

*Amend Section 5, page 12, line 19, by replacing the phrase “AS 43.05.240.
43.05.241. or 43.05.242" with the phrase “AS 43.05.240 or AS 43.05.241".

oIn Section 11, page 16, delete text beginning on line 5 and ending on line 18
(proposed AS 43.05.242).

*In Section 11, page16,line 21, delete the phrase “, whether".

*In Section 11, page16,line 22, delete the phrase “or under ajudicial appeal
authorized by AS 43.05.042".

*In Section 12, page17,line 9, delete the phrase “or 43.05.242" .

Rationale:  Direct review byt_hesu?erlor court has several dlsadvanta%es,lncludlng: 1) loss
of the benefit of the tax expetise of the office of tax appeals; 2) potentially inconsistent legal
opinions of uncertain status which may conflict with the opinions issued by the AUS as prece-
dent under proposed /1s 43.05.475(a2; 3) burdening the superior courtju |c_|ar¥ with tax tri-
als which ar_e_frequently_ document-intensive and Qom[)lex, Without the benefit ot the narrow-
ing and clarification of issues resulting from administrative review; 4) placing the trial-level
resolution of tax disputes behind the superior court's criminal calendar, which must take
recedence over civil disputes. See also the Department of Law comments on Proposed Committee
ubstitutefor CSHB 341 (Resources), dated Mar. 8, 199%.

DEPARTMENT OF R
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Amendment No. 3: (providing a statement of Findings nnd Purposes):
At page 2, line 1, insert a new Section 1, as follows, and re-number all remaining sections
accordingly:

* Section 1. FINDINGS AND PURPOSES, (a) The legislatu'e finds with respect to
appeals of taxes assigned to the Department of Revenue that

(1) while courts have traditionally upheld the power of administrative agen-
cies to perform the combined functions of tax audit and adjudication of tax appeals, certain
taxpayersfhave perceived the combination of these functions within the Department of Reve-
nue as unfair;

_ (2) the commissioner of revenue is frequently faced with the question of
withdrawal from the management of or participation in a tax matter in order to maintain
quasi-judicial independence when the matter is appealed to the commissioner; and

(3) these tax appeal proceedings should be made public in order to promote
open government and because the public has an interest in the proceedings.

(b) The purposes of this Act are to

(1) provide a forum not subject to the supervision of the commissioner of
revenue in which tax matters may be heard de novo in a formal recorded proceeding;

(2) help ensure that adjudicative decisions on formal administrative appeals of
tax matters assm?ned to the Department of Revenue will be free from political influence and
based upon the facts and the law;

. (3) preserve for the commissioner of revenue the traditional role of policy
formulation for revenue tax matters;

. }4) not interfere with the proper exercise of the discretion of the
commissioner of revenue in revenue tax matters;

(5) encourage taxpayers to provide all information pertinent to their taxes to
the Department of Revenue, so that its auditors and other staff may properly determine the
correct tax before the matter is appealed; and

. (6) streamline tax appeal procedures and resolve disputes more efficiently by
encouraging earlier exchange of information hetween the taxpayer and the Department of Rev-
enue.

Rationale: a statement offindings and purposes clearly stating the Legislature§ intent in adopting the
Act will help prevent litigation. The proposed Findings and Purposes arefrom HB 427.
Alternatively, a draft letter of intent is attached.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
page 3



Amendment No. 4. (restricting certain discovery)
*In Section 1, page 6, delete text on lines 19-20 (proposed AS 43.05.455(f)).

*In Section 1, page 6, line 11, insert a new subsection (e) to read as follows, and re-

number remaining subsections accordingly:

(e) Evidence on the following subjects is irrelevant and may not be admitted,
unless the administrative law judge grants an exception in the interest of justice:

(1) history of legislative provisions that have not been enacted;
(2) history of a draft regulation that has not been adopted;

(3) confidential information under AS 43 of a taxpayer other than the
taxpayer whose tax is the subject of the appeal may unless the confidentiality has been

waived by that other taxpayer.

Rationale: The language proposed regarding unenacted law aiul unadopted regulations is offeredfrom
HB 427 to remedy past discovery abuses in which information completely irrelevant to a particular
appeal was sought under the guise of discovery. To allay taxpayer concerns, a prefatory clause per —
mits an ALJ in a particular case to grant exceptions. The third subsection regarding confidential tax—
payer information was proposed as Modification No. 8 by the AOCA Tax Committee in "HB 341: The
AOGA Tax Committee™s Comments about Tax Appeal Reform using Administrative Law Judges within

the Executive Branch" (undated), atpage 5.

The language ofproposed AS 43.05.455(F) in work draft R is superfluous with the change as
proposed, end sc ve suggest deletion.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
page 4



Amendment No. 5: (creating a presumption that tax appeal proceedings are public)
*Amend Section 1, page 8, lines 17-20, proposed AS 43.05.470(a), as follows:

Sec. 43.05.470. PUBLIC PROCEEDINGS AND RECORDS, (a) Records,
proceedings, and decisions under AS 43.05.400 - 43.05.499 are public records and
open to the public except as provided in this section.

Rationale: thisamendment would create a presumption ofpublic access to tax appeal records, pro—
ceedings, and decisions. Making these records public will encourage accountability and public confi—
dence in tax appeals, which are frequently of significantpublic interest. The remainder of the lan—
guage inproposedAS 43.05.470(b) would permit the A U in a particular case to protect proprietary
information, or information which otherwise should be kept confidential.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
page 5
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Amendment No. 6: (preserving current standard for review of discretionary decisions of
Department of Revenue)

*Amend Section 1, page 10, line 3, by inserting the following additional subsection to
proposed AS 43.05.499, and renumbering the remaining subsections accordingly:

(3) “de novo” means a new trial of record before an administrative law judge
with opportunity for each party to present evidence and argument under AS 43.05.400 -
43.05.459.

*Amend Section 11, page 15, lines 5-18 (proposed AS 43.05.242) as follows:

Sec. 43.05.242. JUDICIAL APPEAL, (a) Within 60 days after decision result-
ing from the informal conference, a person aggrieved by the action of the department un-
der AS 43.05.240 in fixing the amount of a tax or in imposing a penalty may appeal to
the superior court.

(b) The superior court, sitting without ajury, shall hear all questions de novo. As
used in this subsection, “de novo” has the same meaning as defined in AS 43.05.499.
The court shall

(1) resolve a question of fact by a preponderance of the evidence, or by a
different standard of proof that has been set by law for a particular question. The find-
ings of fact of the informal conference decision are presumed correct unless the taxpayer
rebuts the findings;

(2) resolve a question of law in the exercise of the judge’s independent
judgment;

(3) defer to the Department of Revenue on a question as to a matter com-
mitted to the discretion of that department, unless not supported by a reasonable basis.

(c) When an appeal is taken under this section,

(1) the taxpayer shall be given access to the file of the department in the
matter for preparation of the appeal;

(2) if, after the appeal is heard,
(A) it appears that the tax was correct, the court shall confirm the

tax;

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
page 6



(B) il appears that the tax was incorrect, the court shall deter
the amount of the tax. |f the person aggrieved is entitled to recover the tax or part of it,
the court shall order the repayment, and the department shall immediately pay the amount
due and attach a certified copy of the judgment to the payment.

Rationale: "De novo" isnot defined in Work Draft R. We believe the term should be defined topre—
vent future disputes about the effect of the bill. "De novo " has been interpreted to have different
meanings in different contexts. For example, one Alaska court has quoted with approval a Washing—
ton case which held that "de novo trial”

“““require[sj no less than a determination by the trial court which Wal' fndependent
ofany conclusion of the school board, and . . . based solely upon the evidence and

testimony which the trial court receives.

Asevedo v. Anchorage School Dist.. 843 P.2d 1209, 1209 @laska 1992), quoting Matanuska-Susitna
Borough V. Lum. 538 P.2d 994, 1001 @laska 1975), quoting Hattrick v. North Kitsap School Dist..
81 Wash.2d 668, 504 P.2d 302, 303 (1972).

Work Draft R, as currently drafted, does not contemplate review of tax decisions completely
"independent ofany conclusion" of the Department of Revenue because proposed AS 43.05.435(3)
requires deference certain Department of Revenue decisions. This subsection, originallyproposed in
HB 427, Sec. 2 (proposedAS 44.21.625), maintains the current discretion the Department of Revenue
and its commissioner have to implement taxpolicy. That discretion has been noted in many Alaska
cases, including State, Dept, of Revenue V. Parsons Corp.. 843 P.2d at 1241; HandleV V. State. Dept,
of Revenue. 838 P.2d 1231, 1233 (Alaska 1992); GulfOil Corp. v. State. Dept, of Revenue. 755 P.2d
372, 378 n. 19 (Alaska 1988); Tesoro Alaska Petroleum Co. v. Kenai Pipe Line Co.. 746 P.2d 896
(Alaska 1987); Earth Resources Co. v. State. Dept, of Revenue. 665 P.2d 960, 964 (Alaskal983);
Nat. Bank ofAlaska v. State. Dept, ofRevenue. 642 P.2d at 815.

The discretionary decisions of most ifnot all other Alaska agencies are given deferential review. E.g.
AS 44.62.570(e) (requiring deference to agency § discretionary® decisions).

By adopting the sectionfrom HB 427 regarding Scope and Standardsfor Decision, we interpret that
Work Draft R is intended to preserve this deferential review of matters committed to the discretion of
the Department of Revenue. Ifthat is true, this intent will be made express by adopting the definition
of "de novo" which isproposed, tomake itclear that “de novo™ under this bill does not mean some —
thing defined by some other statute or case (such as the Hattrick case quoted above), and that the bill
does not eradicate the traditional deferential review of discretionary decisions of the Department of
Revenue.

We suggest additions toproposedAS 43.05.242 that clarify that appeals to superior courtwill occur
under the same standard of review as appeals to the Office of Tax Appeals.

Proposed Section 43.05.242 in Work Draft R isalso ambiguous as to whether the appeal to
superior court will be tried to a judge, or to a jury. The proposed language expressly states
that the trial de novo shall be to the court, sitting without a jury.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS T7O CSHB 34! (Work Draft R)
page



Amendment No.7; (placing ALJs in the partially exempt service)
*Amend Section 6, page 12, lines 24-27, to read as follows:
* Sec. 6. AS 39.25.120(c) is amended by adding a paragraph to read:

(25) the chief administrative law judge and any other administrative
law judges appointed to the office of tax appeals of the Department of Administration
under AS 43.05.410.

Rationale: Work Draft R places the ChiefA U and other AUs in the exempt service. Webelieve that
positions of this nature are more properly placed in the partially exempt service,especially in light of
the provisions which would protect these personnel from adverse disciplinary action or removal other
than Tor cause. ”~

DEPARTMENT OF R
PROPOSED MODIFICATIONS T80 C
page

EV NUE
SHB 341 (Work Draft R)



Amendment No. 8: (preserving the oil and gas production tax presumption of “monthly

production rate at the economic limit”) u

Amend Section 14, at page 17, lines-34-32, by deleting the phrase “meeting with

3.1
representatives of the Department of Revenue [FORMAL HEARING UNDER AStn- -~ '/[
43.05.240]" and replacing with the phrase “a formal hearing under As 43.05.241 01 a judi-
cial appeal under AS 43.05.242 TAS 43.05.2401", froa A A

*Amend Section 14, at page 18, lines 1-2, by deleting the phrase “meeting [HEARING]"/ ° J/

and replacing with the phrase “hearing”. 5
r "*,/&:* T-

Rationale: Ifproposed /1S 43.05.242 is deleted, as suggested above, this section will be unnecessary

and should be deleted in its entirety. However, ifproposedAS 43.05.242 is retained, this amendment

will preserve the current statutory presumption in AS 43.55.013(g) for the “fionthly production rate at

the economic limit, " the amendment specifies that the presumption may be overcome only ifthe

taxpayer makes a showing by clear and convincing evidence at the hearing. The language contained

in Work Draft R, Section 14, suggests that a taxpayer must make a clear and convincing showing to

the department of revenue at a "meeting. ”” It is inappropriate to require thiskind of showing at an

informal conference, which isnot a formal, recordedproceeding. The amendment proposed in Work

Draft R, Section 14, will make mtambiguous as to what the standard will be for a taxpayer to over—

come the statutory presumption ofAS 43.55.013(g) at aformal hearing or other de novo proceeding

on appeal from a department of revenue decision.

If the intent of the change proposed in Work Draft R is to modify the burden ofproof required to over—
come the presumption ofAS 43.55.013(g), then we also suggest that the title to the bill be modified to
reflect this substantive change in the oil and gas production tax.

DEPARTMENT OF REVENUE

PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
page 9



Letter of Intent
for
Finance Committee Substitute for House Bill 341
It is the intent of the Legislature to provide a forum not subject to the supervision of the
commissioner of revenue in which revenue tax matters may be heard de novo in a formal
recorded proceeding; to help ensure that adjudicative decisions on formal administrative
appeals of tax matters assigned to the Department of Revenue will be free from political
influence and hased upon the facts and the law; to preserve for the commissioner of revenue
the traditional role of policy formulation for revenue tax matters; to not interfere with the
proper exercise of the discretion of the commissioner of revenue in revenue tax matters; to
encourage taxpayers to provide all information pertinent to their taxes to the Department of
Revenue, so that its auditors and other staff may properly determine the correct tax hefore
the matter is appealed; and to streamline tax appeal procedures and resolve disputes more

efficiently by encouraging earlier exchange of information between the taxpayer and the

Department of Revenue.

There is a perception by certain taxpayers that the combination of the functions of tax audit
and adjudication of tax appeals within the Department of Revenue is unfair. Although courts
have traditionally upheld the power of administrative agencies to combine these functions,

CSHB 341 addresses this concern.

Presently, the commissioner is frequently faced with the question of withdrawal from the
management or participation in a tax matter in order to maintain quasi-judicial independence

when the matter is appealed to the commissioner. Under CSHB 341, the commissioner of



TESTIMONY OF THE
ALASKA OIL AND GAS ASSOCIATION
TO THE HOUSE JUDICIARY COMMITTEE

REGARDING HOUSE BILL NO. 341

March 8,1996

Good afternoon, Mr. Chairman and Members of the JudiciarP/ Committee. My name is
Dan Seekers, and | am the chairman of the Tax Committee of the Alaska Oil and Gas Asso-
C|at|on.(“.AOGA’f?. AOGA is a trade association whose 19 member companies account for
the majority of oil and gas exploration, production, transportation, refining and marketing
activities in Alaska. We are grateful for this opportunity to offer our comments, which re-
flect the unanimous consensus of the Tax Committee.

The present tax appeals process is, we believe, seriously flawed in practice and denies tax-
payers the pppo_rtunlt?/ to have their tax appeals heard and decided by a truly independent
and impartial tribunal. The draft Judiciary CS for HB 341 would significantly reform this
process. There are nine areas in particular which we would like to address. In some areas
we have reached agreement with the Administration, and in others we have not

1. Legislative confirmation. Unlike the Department of Revenue, AOGA believes it is
sound public poIicY_ for the Legislature to confirm_appointments to the administrative law
judge positions. Tliese people may decide cases involving tens or even hundreds of mil-
lions of dollars in tax claims. Surely the Legislature has a proper interest in ensuring that
these people are qualified, capable and fair.

AQGA also supports confirmation because it provides taxpayers with an opPortunity to
comment on a candidate before the decision to appoint him or her becomes final. This en-
sures that, in the event someone is named who has demonstrated bias or similar improper
conduct in the past, there will be an opportunity to make people aware of those facts before
the appointment becomes final.

Finally, AOGA supports confirmation because it prevents an improper influence that the
Executive Branch might otherwise have over an administrative law judge if it could hold
out the lure of appointment or reappointment to that person. We are not saying that this has
ever happened, nor that we believe it is likely to happen. But the point is, it could happen.
By having an independent body like the LegBlsIature Involved, even the possibility of this
happening is removed, since the Executive Branch would no longer be able to * deliver” on
such a deal on its own.

Undersradnerv. Hammond, 553 P.2d 1 (Alaska 1976), legislative confirmation is allow -
ed under the “separation of powers” doctrine only to the extent it is specifically authorized
under the Alaska Constitution. AOGA is pleased to see that "9-LS1129NR" dated 3/7/96
(which I'will refer to as "Work Draft R" in the rest of my testimony) includes provisions to
ensure that the new administrative law judges will fall within the scope of allowable leg-
islative confirmation under section 26, Article 111 of the Alaska Constitution.



2. Standards of review. Itis important here to emphasize at the outset that AOGA and the
Department o f Revenue are in fundamental agreement about the standards by which the tax
claims made by the Department are to be reviewed. On questions of fact, both sides agree
thatdlslputes about what actually happened should be heard and decided as if there were a
clean slate. This is the heart of what the attorneys call * trial de novo== On questions of
law, which most often relate to what a particular statute or regulation means, the adminis-
trative law Jud%es will not be bound by the legal ﬁpsmons taken by the Departmentof Rev-
enue, but will be free to decide for themselves which position or interpretation is best. On
guestlo_ns where the Department has been legally vested with discretion, its exercise of that
iscretion is to be upheld so long as it is has a reasonable basis.

While both sides endorse these standards o freview, it is probably also true that both have
concerns about how last two will work in practice. Given the broad statutory mandates of
the Department to administer, collect and enforce the state’s tax laws, taxpayers are con-
cerned that almost any legal question could potentially be characterized as one involving the
Department’s discretion. In practice, this would make a dead letter of the * substitution of
judgment” standard for ordinary legal issues, which is something we, as taxpayers, do not
believe is appropriate or intended. Conversely, an unduly narrow reading of when the De-
partment is legally vested with discretion could end up impairing the Department's proper
exercise of the discretion that the Legislature intended it to have, which is something we
doubt is either supported by the Department or intended by your Committee.

Because the decision about which rule applies is so dependent on the particular circum-
stances of each individual case, we do not see a way to legislate so as to ensure that the
administrative law judges will make the right call in choosm? which rule to apEIy. Instead,
we will have to trust the administrative law judges to call balls as balls and strikes as strikes
in this area. However, because the question of which rule is applicable is itselfa legal
question, the administrative law judges will decide this question for themselves on a case-
by-case basis without being bound by the Department’s characterization of it. This gives
them the authority to decide independently, which is as far as one can go with legislation.
Whether they actually exercise that authority in practice will be up to the individuals who
are named as the administrative law judges.

There is one change that AOGA urges the Committee to make to Work Draft R. In lines
15-16 on page 4, you should delete the words "the findings of fact of the informal confer-
ence decision are ﬁresumed correct unless the taxpayer rebuts the findings" and also delete
the semicolon at tne end of line 16. This language is both inappropriate and unnecessary,
and the Department of Revenue did not object to deleting this language during the sub-
committee's work sessions.

3. Discovery. AOGA is in partial agreement with the Department of Revenue about the
subject of discovery. The Administration’s bill (HB 4.27.quu|d generally limit discover
to only that information which would actually be admissible in the formal hearing. AOG
pointed out that there are some types of discovery in which it is |mP053|bIe to know in ad-
vance whether it will yield admissible evidence or not. Forexample, a taxpayer should be
able to find out whether die State has been taking a consistent position with other taxpayers
on an issue or not. If it has been consistent, then there is no issue, and the answer to the
question is irrelevant and inadmissible. But if the State has been inconsistent, then it be-
comes hl%hI%reIevant to the question of discrimination against particular taxpayers, or
whether the Department has actualy adopted a position on the issue. There was no disa-
greementover AOGA's point, nordid AOGA disagree with the Department’s concern that
open-ended “fishing expeditions” should be prevented. As aresult of discussions with the
Department of Revenue, compromise language was developed on this matter which is satis-



factory to both sides. AOGA is pleased to see that compromise Iangua%e appears in Work
Draft R, beginning with line 28 on page 4 and continuing through line 5 on page 5.

However, the other area regarding discovery is one where AOGA and the Department of
Revenue do not agree. The Department wants to declare inadmissible, as a matterof law,
evidence about the Ie%lslatlve history of bills that didn'tpass, about regulations that weren't
adopted, and about other taxpayers. AOGA acknowledges that in many cases these types
of information may be irrelevant. But there have been real cases in the past where these
types of evidence were in fact highly relevant to issues in the appeal. Itis therefore impor-
tant |not to prevent this information from being discovered and admitted as evidence when it
is relevant

The latest language offered by the Department to AOGA still declares these types of evi-
dence to be irrelevant as a matter of law, even though it then proceeds to authorize the ad-
ministrative law judges to make exceptions and admit the evidence anyway. We believe it
is completely inappropriate to declare an entire category of evidence to be irrelevant when in
fact everyone knows that sometimes the evidence can in fact be relevant. Therefore,
AQGA cannot endorse the Department's most recent proposal.

We believe the Ianguag_e already in Work Draft R sufficiently authorizes the administrative
law judges to prevent discovery from becoming abusive in tax appeals and thereby{ lead to
greater efficiency. UltlmateIK! one reaches a point in legislation where one has fully en-
abled people to do the right thing, and thereafter one must trust that those people will actu-
ally exercise their authority and do it. We believe this is where we are with respect to this
area in the subject of discovery.

4. Option to go directly to court. The option of proceeding directly to Superior Court in-
stead of to the new administrative law judges was not something that AOGA proposed.
However, we find merit in this proposal and accordingly endorse it.

Although we agree with the Administration that most taxpayers will prefer the tax expertise
and procedural rules of the new system of administrative law judges, there may be times
when it would be more efficient and expedient to proceed directly to court. For example,
when itis clear that a particular issue will likely be appealed to the Superior Court and be-
yond, the taxpayer may prefer to proceed directly to court to avoid the time and expense of
going first to an administrative law judge and then to court.

Or, if adispute involves issues that an administrative law judge cannot rule on, such as
constitutional issues, it would make much more sense to allow a direct appeal to the forum
where those issues can be dealt with. Otherwise, they could well end up having to be liti-
gated twice — once before the administrative law judge anyway, in order to preserve the
right to argue those issues later in the appeal, and again in court.

As Mr. Paul Frankel mentioned in his testimonK before the joint hearing o f the House Judi-
ciary and Finance Committees on February 29th, the federal tax system offers taxpayers a
choice of forums. Certain states likewise provide an option _(e.g., New Hampshire, Flor-
ida, Georgia and Alabama). By making the Oﬁtlon available in Alaska, the State is saying
to taxpayers that it is committed to ensuring that the tax appeals process is fair. 1f any tax-
payer has aresidual concern about the independence of the administrative law judges, the
taxpayer has the other option, But [ would repeat that we expect the option of going di-
rectly to court to be one thatis used only on an exceptional basis.



Having a choice to go either to an administrative law judge or to court will provide a bal-
ance between the two forums and will aid each other in arriving at fair, impartial decisions:
one with technical expertise and the other with judicial wisdom.

5. Court Rule change. In an earlierwork draft of the Judiciary CS, there was a Bill Sec-
tion stating that the creation of a right to trial de novo When a taxpayer elects to appeal di-
rectly to Superior Court is a change in Rule 609(b? of the Alaska Rules of Appellate Proce-
dure. AOGA agrees with the legal conclusion, reflected in Work Draft R, that the creation
of such arightis achange of substantive tax law and policy, and therefore does not require
a two-thirds vote of each legislative body as would be reguired forachange in the Court
Rules. In Matanuska-SusitnaBorough V. Lum, 538 P.2d 994 (Alaska 1 75L, and wine-
gardner V. Greater Anchorage Area Borough, 534 P.2d 541 (Alaska 1975), the Alaska
Supreme Court ruled that the creation of aright to de novo consideration in court is a matter
o f substantive tax policy, noi one of court procedure. In both cases the Court upheld a
statutory H%ht to de novo consideration in an administrative appeal despite former Aﬁpellate
Rule ale, vlv ich said that court review in administrative appeals would be based on the
record below.

Appellate Rule 609(b) reflects the general statutory rule under the Administrative Procedure
Act. AS 44.62.570, which sets the scope ofjudicial review for all administrative appeals
to which the Administrative Procedure Act applies, does not create aright to de novo con-
sideration in court. Rather, it says the court “may” grant trial de novo In whole or in part,
which means de novo consideration is discretionary with the judge.

However, tax appeals currently are not subject to the Administrative Procedure Act, nor
would they be underWork Draft 0. And, as winegardner and Lion make clear, the Legis-
lature can, by statute, create a substantive right to de novo consideration in certain kinds of
administrative appeals, and that right will be upheld even though it may be inconsistent
with the Court Rules. Since itis a substantive right thatwould be created under Work
Draft O, nota change in the courts’ internal procedure, a two-thirds vote is not needed and
Bill Section 19 should be deleted. Indeed, Rule 609(b) will still aBpIy with perfect force to
those administrative appeals that are subject to the Administrative Procedure Act since, in
those, there still will won’t be a statutory right under the Administrative Procedure Act to
de novo consideration in court,

6. Public proceedings. AOGA endorses the provisions in Work Draft R to keep confiden-
tial the record, proceedings and decision in a tax appeal in front of an administrative law
judge until the appeal gets into Superior Court. This reflects the rule under the emstmg
law. The Department of Revenue has proposed that the proceedings be opened at the be-
ginning of the formal hearing process hefore an administrative law judge, instead of at the
end of that process.

AQGA seesno reason why, in moving the formal hearing to an administrative law judge
outside of Revenue, there should be any change to the present rule. When a case moves to
court, the full record bearing on the argument and adjudication of the issues in the case
does become public. In other words, the public cannot watch a tax appeal live and in per-
son as they watched the 0. J. Simpson trial on TV. They have to wait to find out what
happened. But they are not cut off from that information; eventually they do have access.
Meanwhile, the existing %rotectlon of confidentiality as the proceedings unfold allows the
participants to focus on the matters at hand, instead of grandstanding to a public audience.

It has been suggested that the public feels uneasy about the negotiation o f large tax settle-
ments in private in the past, and that this public concern justifies opening the tax-appeal
process to the public at an earlier stage than current law provides. However, settlement



discussions would still be private and confidential even if the formal hearing were opened
to the public. Even the particularterms of any settlement could still be kept confidential. In
other words, opening the hearings up to the public isn’ta cure to the alleged problem about
negotiating settlements in private, Nor is there a cure to this particular problem — if the
State wishes to preserve the possibility of having tax settlements in the future, there will
have to be a way for them to be negotiated privately and o ff the record. Otherwise there
simply will not be any settlements.

7. Definition of “de novo™. AOGA and the Department of Revenue have reached an
agreement on the issue of whether a definition of *de novo” should be included in the Bill
ornot. Both sides agree that, in the context of this partlcularleglslatlon, "de novo” Means
the standards andé)lroced.ures for tax appeals that will be heard before administrative law
judges under the Bill. Since there is only one place where that term is used in the context
ofadministrative law +ud.g.es, msertmgllan?uage there to make this clarification will elimi-
nate the need for a definition. AOGA is pleased to see that such aclarification has been

made in lines 11-12 on p. 4 of Work Draft R.

8. Procedure torebut the presumed production rate at the economic limit for ELF purposes
under the production tax. Bill Section 15, beginning with line 27 on p. 17 of Work Draft R
and running through line 7 on p. 18, makes certain amendments to AS 43.55.013(g). Sec-
tion 013.(g?.pr.owdes for the rebuttal of a presumption about the rate of gas production at the
economic limit for a lease or property.

AOGA and the Department of Revenue agree that the second sentence in AS 43.55.013(g)
should be changed to read as follows: “lite taxpayer may rebut this presumption by pro-
\(ld[n? clear and convincing evidence of a different monthly production rate at the economic
limit for the lease or property.” This change will ensure that the “clear and convincing evi-
dence” standard for rebutting this ELF presumption under the present law will continue to
apply under the new procedures, both in making the initial showing to the Department of
Revenue and in any subsequent appeal from the Department’s decision based on that
ghowmg, (r:egartdless whether that appeal goes to an administrative law judge or directly to
uperior Court.

It is unclear at this time whether any further changes to AS 43.C55.013(g) should be made
in light of the procedural changes made elsewhere in the Bill, arj AOGA and the Depart-
mentofRevenue have agreed to study this question further.

9. Transition rule. AOGA is in basic agreement with the Department of Revenue that tax-
Bayers who are far advanced in their formal hearings when the Bill becomes law should not

e allowed to switch over to the new procedures and start over. Conversely, they agree
with us that taxpayers who are still ata very early stage in their formal hearing proceedings
should be allowed to use the new procedures.

We have been unable to reach agreement with the Department on the precise wording of
such a transition rule, and so we offer our own proposal for the Committee's considera-
tion. AOGA recommends striking in its entirety B1ll Section 17(a), which apﬁears in lines
2-1f5”on p. 19 of Work Draft R, and replace it with a new Bill Section 17(a) that would read
as follows:

*Sec. 17. TRANSITIONAL PROVISIONS, (a) The remedies and
procedures provided by this Act appI% to all revenue tax aEpeals in which a re-
%uest for aformal hearing is filed with the Department of Revenue on or after
the effective date of this Act. The remedies and procedures existing before the
effective date of this Act apply to all revenue tax appeals in which a request for



formal hearing was filed with the Department of Revenue before the effective
date of this Act, unless

(1) aninformal conference is still in progress as of the effective
date of this Act, and the taxpayer withdraws the pending request for a formal
hhe_arX]g under the remedies and procedures existing before the effective date of
this Act;

“(2) there has been an informal conference under the remedies and
procedures existing before the effective date of this Act; and asof March 1,
1996, with respect to the subsequent formal hearing under those remedies and
ﬁrocedures,_there has been no material discovery by either party and no motions

ave been filed for summary adjudication on legal issues relating to the amount
of tax or penalty;

“(3) informal conference was waived in favor of proceeding di-
rectly to formal hearing under the remedies and procedures existing before the
effective date of this Act; and

~ “(A) asofMarch 1,1996, there has been no material discov-
ery by either party and no motions have been filed for summarg adjudica-
tion on legal issues relating to the amount of tax or penalty; an

~“(B) the taxpayer stipulates to go to informal conference under
the remedies and procedures established by this Act; or

_ “(4) the parties stipulate to follow the remedies and procedures es-
tablished by this Act; however, consent to such a stipulation may not be unrea-
sonably withheld.”

There is also a technical change to Work Draft R that AOGA would ask the Committee to
make. At the beginning of line 31 ondp. 2, insert the words "disciplined or" in front of
“removed”. This will treat the chiefadministrative law judge the same way the other ad-
ministrative law judges are treated in lines 1-3 on p. 3.

In conclusion, Mr. Chairman, we in AOGA applaud you and your Committee for your
d|||g1ence and hard work in develome the Committee’s CS for HB 341. We particularly
applaud the subcommittee and their efforts. We also acknowledge and appreciate the will-
ingness of the Department of Revenue and the Attorney General’s Office to meet with us
and sincerely try to resolve or at least narrow the areas of disagreement.

As it has been for a number of years, the reform of Alaska's present tax-aﬁpeals system
remains a prlo_ntK of AOGA and its members. We believe that, with the changes outlined
earlier, you will have a sound, fair and workable bill that will provide real reform to tax ap-
peals. | can pledge to you thatwe in AOGA are committed to working with this Legislature
and the Administration to ensure that these reforms are enacted.

Thank you again for this opportunity to testify.
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Tax Appeals/Assessment/Levy/Collection
CSHB 341 () (Work Draft R)
Fiscal Note Analysis
March 8,1996
Page 2 of 2
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Operating Budget

This hill creates an Office of Tax Appeals as a quasi-judicial board, attached for
adninistrative purposes to the Department of Adninistration.

Operating Costs

Personal Services -The Office of Tax Appeals will include two Administrative Law Judges
(equivalent to a Limited Entry Commissioner, range 26, annual cost $96.4) who will hear al
appeals involving tax matters from the Department of Revenue, including severance

1ax, corporate income tax, and all fisheries taxes. The ALJs will require the support of

a full-tine clerk, Administrative Clerk Hl range 8, annual cost $32.8, fora total cost of $225.6.
Because the workload inthe PFD and CSED areas has grown so tremendously in recent
years, DOR will not be able to reducetts-current staff of three hearing officers.

Travel -Cost based on an estimated seven trips (airfare $400) with 3 days ($120 per

day) of per diem each trip. Total cost $5,320. The funding for major hearings (lasting
inexcess of 3 5 days) isnot included inthe fiscal note as the costs will be charged

1o the parties involved in the appeal .

Contractual -Additional funding isneeded to provide office space, communications
(telephone/computer), legal support, other professional services, subscriptions, courier
service and printing that will result from creating a new office, and devoting itentirely to tax
appeals. The recurring incremental costs for these items is $43,000.00

Supplies -$4,500 isneeded for general office supplies and data processing supplies.

Equipment - Insetting up the new office, equipment needs include three computers,
printer, copier, fax and office fumiture. Estimated start-Up costs are $55,500. Recurring
funding $2,500 isneeded for maintenance or replacement parts. Alsowe have
estimated $35,000 inyear 2001 forequipment replacement or upgrade.

Funding Note

The personal services costs are shown at $ from general funds and $
allocated equally to PFD funds CSED federal receipts. This results from the

real location of funding sources for the hearing section personnel who will remain at
DOR, whose function becomes limited to those two divisions. Itis therefore
appropriate to fund them almost entirely from the divisions that create the workload.
The reallocation frees up general funds.
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DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CS HB 341 (Work Draft R)
(March 8, 1996)

The following amendments are offered to CSHB 341, work draft no. 9-LS1129\R
(Mar. 7, 1996)(hereinaftei> “Work Draft R").

Amendment No. 1: (deleting provisions relating to the Board of Tax Appeals)

*In Section 1, page 2, lines 5 -9, delete text beginning with the phrase “The office of
tax appeals is a quasi-judicial agency ... " and ending with the phrase “. . . shall have at
least two members.”

*In Section 1, page 2, delete lines 27-29 (proposed AS 43.05.410(c)).

*In Section 1, page 7, line 17, delete the phrase “by the full board”.

*In Section 1, page 7, line 30, replace the word “board” with the phrase *administra-
tive law judge.”

*In Section 1, page 8, atlines 1, 6, 8, 9, and 16, replace the word “board” in each
line with the phrase “administrative law judge”.

Rationale: Creation ofa "Board of Tax Appeals" would be unwieldy and unnecessary to thefair
hearing of tax appeals.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
page 1



Amendment No./2: Adeleting provisions relating to direct appeal to superior court)

Delete Section 4, at pages 11-12, lines 20-2.

*Amend Section 5, page 12, line 19, by replacing the phrase “AS 43.05.240.
43.05.241. or 43.05.242" with the phrase “AS 43.05.240 or AS 43.05.241".

*In Section 11, page 16, delete text beginning on line 5 and ending on line 18
(proposed AS 43.05.242).

*In Section 11, page 16, line 21, delete the phrase “, whether".

*In Section 11, page 16, line 22, delete the phrase “or under ajudicial appeal
authorized by AS 43.05.042",

*In Section 12, page 17, line 9, delete the phrase “or 43.05.242".

Rationale: Direct review by the superior court has several disadvantages, including: 1) loss
of the benefit of the tax expertise of the office of tax appeals; 2) potentially inconsistent legal
opinions of uncertain status which may conflict with the opinions issued by the AUs as prece—
dent under proposed AS 43.05.475(a); 3) burdening the superior court judiciary with tax tri—
als which are frequently document-intensive and complex, without the benefit of the narrow—
ing and clarification of issues resulting from administrative review; 4) placing the trial-level
resolution of tax disputes behind the superior court$ criminal calendar, which must take
precedence over civil disputes. See also the Department of Law comments on Proposed Committee
Substitutefor CSHB 341 (Resources), dated Mar. 8, 1996.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
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Amendment No. 3: (providing a statement of Findings and/rurposes):
*At page 2, line I, insert a new Section 1, as follows, and re-number all retaining sections
accordingly:

* Section . FINDINGS AND PURPOSES, (a) The legislature finds with respect to
appeals of taxes assigned to the Department of Revenue that

(1) while courts have traditionally upheld the power of administrative agen-
cies to perform the combined functions of tax audit and adjudication of tax appeals, certain
taxpayers have perceived the combination of these functions Within the Department of Reve-
nue as unfair; |

(2) the commissioner of revenue is frequently faced with the question of
withdrawal from the management of or participation in a tax matter in order to maintain
quasi-judicial independence when the matter is appealed to the commissioner; and

(3) these tax appeal proceedings should be made public in order to promote
open government and because the public has an interest in the proceedings.

(b) The purposes of this Act are to

~ (1) provide a forum not subject to the supervision of the commissioner of
revenue in which tax matters may be heard de novo in a formal recorded proceeding;

(2) help ensure that adjudicative decisions on formal administrative appeals of
tax matters assigned to the Department of Revenue will be free from political influence and
based upon the facts and the law;

_ (3) preserve for the commissioner of revenue the traditional role of policy
formulation for revenue tax matters;

(4) not interfere with the proper exercise of the discretion of the
commissioner of revenue in revenue tax matters;
J
(5) encourage taxpayers to provide all information pertinent to their taxes to
the Department of Reveriue, so that its auditors and other staff may properly determine the
correct tax before the matter is appealed; and

(6) streamline tax appeal procedures and resolve disputes more efficiently by
encouraging earlier exchange of information between the taxpayer and the Department of Rev-
enue.

Rationale: a statement offindings and purposes clearly stating the Legislature®s intent in adopting the
Act will help prevent litigation. The proposed Findings and Purposes arefrom HB 427.
Alternatively, a draft letter of intent is attached.

DEPARTMENT OF REVENUE
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Amendment No. 4: (restricting certain discovery)

eIn Section 1, page 6, delete text on lines 19-20 (proposed AS 43.05.455(f)).

*In Section 1, page 6, line 11, insert a new subsection (e) to read as follows, and re-

number remaining subsections accordingly:

(e) Evidence on the following subjects is irrelevant and may not be admitted,
unless the administrative law judge grants an exception in the interest of justice:

(1) history of legislative provisions that have not been enacted;
(2) history of a draft regulation that has not been adopted;

(3) confidential information under AS 43 of a taxpayer other than the
taxpayer whose tax is the subject of the appeal may unless the confidentiality has been
waived by that other taxpayer.

Rationale: The language proposed regarding unenacted law and unadopted regulations is offeredfrom
HB 427 to remedy past discovery abuses in which information completely irrelevant to a particular
appeal was sought under the guise of discovery. To allay taxpayer concerns, a prefatory clause per—
mits an A U in a particular case to grant exceptions. The third subsection regarding confidential tax—
payer information was proposed as Modification No. 8 by the AOGA Tax Committee in "HB 341: The
AOGA Tax Committee"s Comments about Tax Appeal Reform using Administrative Law Judges within

the Executive Branch" (undated), atpage 5.

The language ofproposed AS 43.05.455(F) in work draft R is superfluous with the change as
proposed, and so we suggest deletion.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TL? CSHB 341 (Work Draft R)
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Amendment No. 5: (cheating a presumption that tax appeal proceedings are public)

*Amend Section 1, pag<\8, lines 17-20, proposed AS 43.05.470(a), as follows:

Sec. 43.05.470. PUBLIC PROCEEDINGS AND RECORDS, (a) Records,
proceedings, and decisions under AS 43.05.400 - 43.05.499 are public records and

open to the public except as provided in this section.

Rationale: thisamendment would create a presumption ofpublic access to tax appeal records, pro—
ceedings, and decisions. Making these recordspublic will encourage accountability and public confi—
dence in tax appeals, which arefrequently ofsignificantpublic interest. The remainder of the lan—
guage inproposed /1S 43.05.470(b) would permit the ALJ in a particular case toprotectproprietary
information, or information which otherwise should be kept confidential.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TO CSHB 341 (Work Draft R)
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Amendment No. 6: (preserving current standard for review of discretionary decisions of
Department of Revenue)

«Amend Section 1, page 10, line 3, by inserting the following additional subsection to
proposed AS 43.05.499, and renumbering the remaining subsections accordingly:

(3) “de novo” means a new trial of record before an administrative law judge
with opportunity for each party to present evidence and argument under As 43.05.400 -
43.05.499.

*Amend Section 11, page 15, lines 5-18 (proposed AS 43.05.242) as follows:

Sec. 43.05.242. JUDICIAL APPEAL, (a) JWithin 60 days after decision result-
ing from the informal conference, a person aggrieved by the action of the department un-
der AS 43.05.240 in fixing the amount of a tax or in imposing a penalty may appeal to
the superior court.

(b) The superior court, sitting without ajury, shall hear all questions de novo. As
used in this subsection, “de novo” has the same meaning as defined in AS 43.05.499.
The court shall

(1) resolve a question of fact by a preponderance of the evidence, or by a
different standard of proof that has been set by law for a particular question. The find-
ings of fact of the informal conference decision are presumed correct unless the taxpayer
rebuts the findings;

(2) resolve a question of law in the exercise of the judge's independent
judgment;

(3) defer to the Department of Revenue on a question as to a matter com-
mitted to the discretion of that department, unless not supported by a reasonable basis.

(c) When an appeal is taken under this section,
I
(1) the taxpayer shall be given access to the file of the department in the
matter for preparation of the appeal;

(2) if, after the appeal is heard,
(A) it appears that the tax was correct, the court shall confirm the

tax:

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS T(? CSHB 341 (Work Draft R)
page



(B) it appears that the tax was incorrect, the court shall dete
the amount of the tax. If the person aggrieved is entitled to recover the tax or part of it,
the court shall order the repayment, and the department shall immediately pay the amount
due and attach a certified copy of the judgmentuo the payment.

Rationale: "De novo " is not defined in Work Draft R. \Me believe the tenn should be defined to pre—
vent future disputes about the effect of the bill. "De novo”’has been interpreted to have different
meanings in different contexts. For example, one Alaska court has quoted with approval a Washing—
ton case which held that "de novo trial * \

‘ require[s] no less than a determination by the trial court which was "independent
ofany conclusion of the school board, and . . . based solely upon the evidence and
testimony which the trial court receives. ™

Asevedo V. Anchorage School Dist., 843 P.2d 1209, 1209 (Alaska 1992), quoting Matanuska-Susitna
Borough V. Lum, 538 P.2d 994, 1001 (Alaska 1975), quoting Hattrick V. North Kitsap School Dist..
81 Wash.2d 668, 504 P.2d 302, 303 (1972).

Work Draft R, as currently drafted, docs not contemplate review of tax decisions completely
“fndependent of any conclusion”df the Department of Revenue because proposed AS 43.05.435(3)
requires deference certain Department ofRevenue decisions. This subsection, originally proposed in
HB 427, Sec. 2 (proposedAS 44.21.625), maintains the current discretion the Department of Revenue
and its commissioner have to implement tax policy. That discretion has been noted in many Alaska
cases, including State. Dept, ofRevenue v. Parsons Corp.. 843 P.2d at 1241; Handley v. State. Dept,
of Revenue. 838 P.2d 1231, 1233 (Alaska 1992); Gulf Oil Corp. v. State. Dept, of Revenue. 755 P.2d
372, 378 n. 19 (Alaska 1988); Tesoro Alaska Petroleum Co. v. Kenai Pipe Line Co.. 746 P.2d 896
(Alaska 1987); Earth Resources Co. V. State, Dept, ofRevenue. 665 P.2d 960, 964 (Alaska 1983);
Nat. Bank ofAlaska V. State, Dept, ofRevenue. 642 P.2d at 815.

The discretionary decisions of most ifnot all other Alaska agencies are given deferential review. E.g.
AS 44.62.570(e) (requiring deference to agency"s discretionary decisions).

By adopting the sectionfrom HB 427 regarding Scope and Standards for Decision, we interpret that
Work Draft R is intended to preserve this deferential review of matters committed to the discretion of
the Department of Revenue. Ifthat is true, this intent will be made express by adopting the definition
of "de novo" which isproposed, to make itclear that “de novo~under this bill does not mean some —
thing defined by some other statute or case (such as the Hattrick case quoted above), and that the bill
does not eradicate the traditional deferential review of discretionary decisions of the Department of
Revenue.

We suggest additions toproposed AS 43.05.242 that clarify that appeals to superior court will occur
under the same standard of review as appeals to the Office of Tax Appeals.

Proposed Section 43.05.242 in Work Draft R is also ambiguous as to whether the appeal to
superior court will be tried to a judge, or toa jury. The proposed language expressly states
that the trial de novo shall be to the court, sitting without a jury.

DEPARTMENT OF REVENUE _
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Amendment No.7: (placing AUs in the partially exempt service)
«Amend Section 6, page 12, lines 24-27, to read as follows:
+Sec. 6. AS 39.25.120(c) is amended by adding a paragraph to read:

(25) the chief administrative law judge and any other administrative
law judges appointed to the office of tax appeals of the Department of Administration
under AS 43.05.410.

Rationale: Work Draft R places the ChiefA U and other AUs in the exempt service. We believe that
positions of this nature are more properly placed in the partially exempt service, especially in light of
the provisions which would protect these personnel from adverse disciplinary action or removal other
than For cause. "

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS TE? CSHB 341 (Work Draft R)
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Amendment No. 8: (preserving the oil and gas production tax presumption of “monthly
production rate at the economic limit”)

*Amend Section 14, at page 17, lines 31-32, by deleting the phrase “meeting with
representatives of the Department of Revenue [FORMAL HEARING UNDER AS
43.05.240]" and replacing with the phrase “a formal hearing under AS 43.05.241 or a judi-
cial appeal under AS 43.05.242 [AS 43.05.240]".

«Amend Section 14, at page 18, lines 1-2, by deleting the phrase “meeting [HEARING]"
and replacing with the phrase “hearing”.

Rationale: IfproposedAS 43.05.242 is deleted, as suggested above, thissection will be unnecessary
and should be deleted in its entirety. However, ifproposedAS 43.05.242 is retained, thisamendment
will preserve the current statutory presumption in /S 43.55.013(g) for the “fionthly production rate at
the economic limit;" the amendment specifies that the presumption may be overcome only ifthe
taxpayer makes a showing by clear and convincing evidence at the hearing. The language contained
in Work Draft R, Section 14, suggests that a taxpayer must make a clear and convincing showing to
the department of revenue at a "meeting- ”” It is inappropriate to require this kind ofshowing at an
informal conference, which is not a formal, recorded proceeding. The amendment proposed in Work
Draft R, Section 14, will make mtambiguous as to what the standard will be for a taxpayer to over—
come the statutory presumption ofAS 43.55.013(g) at a formal hearing or other de novo proceeding
on appeal from a department of revenue decision.

IT the intent of the change proposed in Work Draft R is to modify the burden ofproof required to over—
come the presumption ofAS 43.55.013(g), then we also suggest that the title to the bill be modified to
reflect this substantive change in the oil and gas production tax.

DEPARTMENT OF REVENUE
PROPOSED MODIFICATIONS Tg? CSHB 341 (Work Draft R)
page



Letter of Intent
for
Finance Committee Substitute for House Bill 341
It is the intent of the Legislature to provide a forum not subject to the supervision of the
commissioner of revenue in which revenue tax matters may be heard de novo in a formal
recorded proceeding; to help ensure that adjudicative decisions on formal administrative
appeals of tax matters assigned to the Department of Revenue will be free from political
influence and hased upon the facts and the law; to preserve for the commissioner of revenue
the traditional role of policy formulation for revenue tax matters; to not interfere with the
proper exercise of the discretion of the commissioner of revenue in revenue tax matters; to
encourage taxpayers to provide all information pertinent to their taxes to the Department of
Revenue, so that its auditors and other staff may properly determine the correct tax before
the matter is appealed; and to streamline tax appeal procedures and resolve disputes more

efficiently by encouraging earlier exchange of information between the taxpayer and the

Department of Revenue.

There is a perception by certain taxpayers that the combination of the functions of tax audit
and adjudication of tax appeals within the Department of Revenue is unfair. Although courts
have traditionally upheld the power of administrative agencies to combine these functions,

CSH3 341 addresses this concern.

Presently, the commissioner is frequently faced with the question of withdrawal from the
management or participation in a tax matter in order to maintain quasi-judicial independence

when the matter is appealed to the commissioner. Under CSHB 341, the commissioner of



revenue will now be able to be involved in tax matters from beginning to end.

Tax appeal matters are frequently of great public interest. In order to promote open

government and public confidence, the proceedings, records and decisions in revenue tax

appeals are made public under CSHB 341,
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CS FOR HOUSE BILL NO. 341( )
IN THE LEGISLATURE.<DFTHE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): REPRESENTATIVE GREEN
A BILL

FOR AN ACT ENTITLED
"An Act relating to administrative adjudication and judicial appeals; establishing
the office of tax appeals in the Department of Administration; revising the
procedures for hearing certain tax appeals, including appeals regarding seafood
marketing assessments; relating to consideration and determination by the superior
court of disputes involving certain taxes and penalties due, and amending
provisions relating to the assessment, levy, and collection of taxes and penalties
by the state and to the tax liability of taxpayers; providing for the release of
agency records relating to formal administrative tax appeals; relating to litigation
disclosure of public records; clarifying administrative subpoena power in certain
4ax- mattcis; mrci~mnendiiig Rttle—669(b), -Alaska—Rules of Appellate ®reeednrcr*nrd

Tmmriing for—an effective date.” <

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
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* Section 1. AS 43.05 is amended by adding new sections to read:

ARTICLE 4. OFFICE OF TAX APPEALS.

Sec. 43.05.400. OFFICE OF TAX APPEALS ESTABLISHED. The office of
tax appeals is established within the department.

Sec. 43.05.405. JURISDICTION. The office of tax appeals has original and
exclusive jurisdiction to hear formal appeals from informal conference decisions of the
Department of Revenue under AS 43.05.240. Appeal to the office may be taken only
from an informal conference decision under AS 43.05.2|40. Jurisdiction of the office
is limited to, and AS 43.05.400 - 43.05.499 applies to and governs, an administrative
appeal regarding

(1) electric and telephone cooperative taxes under AS 10.25;

(2) a seafood marketing assessment under AS 16.51;

(3) all taxes levied under AS 43, except the property tax assessed under
AS 43.56; and

(4) any other taxes administered by the Department of Revenue.

Sec. 43.05.410. APPOINTMENT, (a) The governor shall appoint a chief
administrative law judge of the office of tax appeals, and may appoint additional
administrative law judges in the office of tax appeals.

(b) The initial term for an administrative law judge is two years. A person
appointed to serve as an administrative law judge, including chief administrative law
judge, may be appointed to subsequent terms of four years each.

(c) The initial appointment and any reappointment of an administrative law
judge, including the chief administrative law judge, is subject to confirmation by the
legislature injoint session.

Sec. 43.05.415. REMOVAL, (a) The chief administrative law judge may be
removed from office by the commissioner only for good cause.

(b) An administrative law judge other than the chief administrative law judge
may be removed from office by the chief administrative law judge only for good
cause.

(c) In this section, "good cause" includes

(1) violation of the Alaska code of judicial conduct adopted by the

CSHB341( ) -2-
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Alaska Supreme Court;

(2) convictioin of avcrime of moral turpitude;

(3) unjustified failure to handle the caseload assigned or similar
nonfeasance of office;

(4)
qualification for office; and

(5) violation of the statutes or regulations regarding the confidentiality

failure to meet the requirements of AS 43.05.425 relating to

of taxpayer information.
Sec. 43.05.420. ADMINISTRATION, (a) The chief administrative law judge
(1) shall exercise general supervision of the office; and
(2) may select and hire staff for the office.

(b) An administrative law judge, including the chief administrative law judge,
may preside over a proceeding and carry out any procedures authorized under
AS 43.05.400 - 43.05.499.

(c) The chief administrative law judge may adopt regulations implementing or
interpreting AS 43.05.400 - 43.05.499, including rules of procedure and evidence for
proceedings before the office.

Sec. 43.05.425. QUALIFICATIONS; CODE OF CONDUCT, (a) An
administrative law judge, including the chief administrative law judge, at the time of
appointment, must

(1) be licensed to practice law in this state or another state; and
(2) have experience in the field of tax law or tax administration.

(b) A person appointed as an administrative law judge under AS 43.05.410
who is not licensed to practice law in this state at the time of appointment must
become licensed to practice law in this state within 12 months after appointment or
shall cease to hold office.

(c) An administrative law judge, including the chief administrative law judge,
shall comply with the Alaska code ofjudicial conduct and, except as provided in (b)
of this section, shall be and remain licensed to practice law in this state.

Sec. 43.05.430. NOTICE OF APPEAL FROM INFORMAL CONFERENCE
DECISION. An appeal under the jurisdiction of the office is initiated bj filing with

3 CSHB341( )
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the office, and serving upon the commissioner of revenue, a notice of appeal from an
informal conference decision of the,Department of Revenue under AS 43.05.240. A
notice of appeal from the informal conference decision may be filed or amended after
the time for filing has expired only if good cause is shown.

Sec. 43.05.435. SCOPE AND STANDARDS FOR DECISION. The
administrative law judge shall hear all questions de novo. The administrative law
judge shall

(1) resolve a question, of fact by a preponderance of the evidence or,
if a different standard of proof has been set by law for a particular question, by that
standard of proof; the findings of fact of the informal conference decision are
presumed correct unless the taxpayer rebuts the findings;

(2) resolve a question of law in the exercise of the independent
judgment of the administrative law judge;

(3) defer to the Department of Revenue as to a matter for which
discretion is legally vested in the Department of Revenue, unless not supported by a
reasonable basis.

Sec. 43.05.440. SERVICE OF DOCUMENTS. Service of documents required
under AS 43.05.400 - 43.05.499 may be accomplished in any manner authorized under
the Alaska Rules of Civil Procedure. If service is done only by mail, the date of
service is determined by the date of mailing. 1f service is done by both maii and hand
delivery, the date of service is determined by the earlier of the date of mailing or
actual receipt of the documents.

Sec. 43.05.445. DISCOVERY, (a) In an appeal under AS 43.05.405,
discovery may take place only under a plan for discovery approved by the
administrative law judge. The administrative law judge shall approve a plan for
discovery to the extent consistent with the efficient, just, and speedy conduct of the
appeal. The plan may limit or set conditions on discovery. Discovery shall be limited
to information that is relevant to the determination of the correct tax or penalty, or that
Is reasonably calculated to lead to admissible information. The administrative law
judge may grant exceptionslolhe requirements of this subsection in the interest of
justice.

CSHB 341( ) %4,
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(b) Requests by the taxpayer for disclosure of public records relating to the
appeal are governed by, and the records are disclosed only in accordance with, the plan
approved under this section.

(c) Legislative history, reported court decisions, statutes, regulations, or similar
documents available for public inspection at a library or the Office of the Lieutenant
Governor or through a publicly accessible database must be obtained through those
means and may not be sought through discovery.

Sec. 43.05450. SUBPOENAS. An administrative law judge may issue a
subpoena to compel attendance of a witness or the production of a document or thing.
A subpoena may compel attendance of a witness or production of a document or thing,
located either inside or outside the state, to the maximum extent permitted by law. A
subpoena may be used for the purpose of discovery or for the purpose of presenting
evidence at a formal hearing. A subpoena shall issue upon request of a party, subject
to reasonable limitation or conditions set in the subpoena. A subpoena may be
enforced by petition to or other appropriate legal proceeding brought in a court of this
state or another jurisdiction,

Sec. 43.05.455. FORMAL HEARING, (a) Ator before the formal hearing,
a party may present argument anchevidence relevant to the amount of the tax or
penalty claimed to be due tatne st’e ak determined by the Department of Revenue.

jy The administrative law judge may administer oaths and permit inquiry necessary to

determine the proper anfount of thp™ax or penalty.
(b) Each party aW-witriess shall be present during the formal hearing, except

J that

y (1) the administrative law judge may conduct all or part of the hearing
by telephone, audio or video teleconference, or other electronic medium; and

(2) with the consent of the parties and the administrative law judge, all

or part of the hearing may be conducted through correspondence.
(c) The taxpayer bears the burden of proof on questions of fact by a
preponderance of the evidence unless a different standard of proof has been set by law

for a particular question.
(d) The formal hearing before the administrative law judge is not required to

5 CSHB3L( )
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be conducted with strict adherence to the Alaska Rules of Evidence. Relevant
evidence must be admitted if ib is probative of a material fact in controversy.
Irrelevant and unduly repetlitious evidence shall be excluded. Hearsay evidence is
admissible if it is the kind of evidence on which responsible persons are accustomed
to rely in the conduct of serious affairs, regardless of the existence of a common law
or statutory rule that makes improper the admission of the evidence over objection in
a civil action. Oral evidence may bejakgn=5ftl7on~ofyh or affirmation. The rules of
privilege are effective to the sairie extent that they aj| recognized in a civil action in
the courts of this state, except( that"documents’\naj /other material ;i#tems that are public

records under AS 09.25.100 - 08725.220"shall be admissible.

® The administrative law judge shall make a record of the proceedings of the

appeal, including recordation of the proceedings of a formal hearing by electronic or
stenographic means.

(0 The administrative law judge may grant exceptions to the requirements of
this section in the interest of justice.

Sec. 43.05460. ENFORCEMENT, (a) The administrative law judge and each
party is responsible for the efficient, just, and speedy conduct of the formalljearfng;—
The administrative law judge may impose sanctions on the parties for/ail
with a subpoena, an order respecting discovery, and any other matter regarding conduct
of the appeal. In imposing sanctions, the administrative law judge sr{aillca;eflow the
practices of the courts of this state in imposing sanctions for similar offertsgs in civil
proceedings

(b) The administrative law judge may

(1) remand the matteLfbtxonsideration of material new information or
material informatig
ION'prerTouslyranan
intentiohally withheld, and any othetvevidence depg upon the information;
(3) enter
(A) (barring a designated claim or defense;
(B) stnkki&jjart or all of a pleadingjjf-arjSarty; or
(C) dismissing partor alfof the appeal; or

CSHB 341( ) &
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(@) grant any other relief that the administrative law judge considers
appropriate. -
© In addition to the remedies of (a) and (b) of this section, a party may seek

enforcement of a subpoena or other order of an administrative law judge by the
superior court under AS 44.62.590.

Sec. 43.05.465. DECISION; RECONSIDERATION; FINALITY, (@ Within
180 days after the record on the appeal is closed, the administrative law judge shall
issue a decision in writing. The decision must contain a concise statement of reasons
for the decision, including findings of fact and conclusions of law. In the decision, the
administrative law judge may grant relief, provide remedies, and issue any order that
is appropriate. The administrative law judge shall serve each party in the case with
a copy of the decision. Unless reconsideration is ordered under () of this section, the
decision under this""SuEsebtion is the Final administrative decision.

(b) A/ceﬁly may request reconsideration of a decision issued under (a) of this
section withinJ*rday”after the date of service shown in the certificate of sendee of
the decision. ’'The request must state specific grounds for reconsideration.
Reconsideration may be granted if, in reaching the decision, the administrative law
judge has

() overlooked, misapplied, or failed to consider a statute, regulation,
court or administrative decision, or legal principle directly controlling;

(2) overlooked or misconceived some material fact or proposition of
law;

(3) misconceived a material question in the case; or

(4) applied law in the ruling that has subsequently changed.

(¢©) The administrative law judge may issue an order for reconsideration of all
or part of the decision upon request of a party. Reconsideration is based on the record,
unless the administrative law judge allows additional evidence arid argument. A
hearing on reconsideration at which additional evidence or argument is offered or
received is subject to the procedures applicable to a he™ritjg™under AS 43.05.455.

(d) The power to order reconsideration eXpites--30aays”after the date of

service, as shown on the certificate of service, Offa dectsierrlssued under (@) of this
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section. If the administrative law judge does not issue an order for reconsideration
within the time allowed for ordering, reconsideration, a motion for reconsideration is
considered denied.

(e) Within 60 days after the close of the record on reconsideration, the
administrative law judge shall issue a written decision upon reconsideration. The
administrative law judge shall serve each party in the case with a copy of the decision

upon reconsideration. The decision upon reconsideration is the final administrative

decision. .
® An adirtfMt”ve decision becomes final either on the date

(M’\JOdays aftbr the date of service of a decision issued under (a) of
this section if an~dwjefreconsideration is not issued; or
() the decision upon reconsideration is served, as shown by the

certificate of service executed by the administrative law judge under (e) of this section.

Sec. 43.05.470. PUBLIC PROCEEDINGS AND RECORDS, (a) Records™
proceedings, and decisions under AS 43.05.400 - 43.05.499 are confidential, except
that the records, proceedings, and decisions become public records and open to the
public when the final administrative decision is issued and becomes final. .

(b) Upon a showing of good cause, an administrative law judge shall issue a
protective order requiring that specified parts of the records, proceeding, or decision
shall be kept confidential in a particular appeal. If a protective order is issued, the
final administrative decision shall be made public after redacting by deletion or
substitution of information as required by the protective order.

(©) The department, in consultation with the chief administrative law judge,
shall maintain, index, and make available for public inspection the final administrative
decisions, proceedings, and records of the office made public under this section.

Sec. 43.05.475. CONSISTENCY OF DECISIONS, (a) As to questions of
law, a final administrative decision issued under AS 43.05.400 - 43.05.499, unless
reversed or overruled, has the force of legal precedent.

(b) To promote consistency among legal determinations issued under
AS 43.05.400 - 43.05.499, the chief administrative law judge may review and circulate

among the other administrative law judges the drafts of formal decisions, decisions

CSHB 341( ) 8-
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upon reconsideration, and other legal opinions of the other administrative law judges
in the office. The drafts are confidential documents and are not subject to disclosure
under AS 09.25.100 - 09.25.220 or this chapter.

Sec. 43.05.480. JUDICIAL REVIEW, (@) Judicial review by the superior
court of a final administrative decision may be had by a party to the appeal under this
chapter by filing a notice of appeal in accordance with the applicable rules of court
governing appeals to that court in civil matters. The notice of appeal shall be filed
within 30 days after an administrative decision becomes final under AS 43.05.465.
The right to judicial review under this subsection is not affected by the failure to seek
reconsideration before the administrative law judge.

(b) The amount due must be paid or refunded within 30 days after the date
that the final administrative decision becomes final under AS 43.05.465, In place of
payment of the amount due, a taxpayer who has appealed a final administrative
decision may file a bond with the court or otherwise obtain relief from payment in
accordance with the Alaska Rules of Appellate Procedure.

(©) Appeals under this section are reviewed under AS 44.62.560 and 44.62.570.

(d) If, after the appeal is heard, it appears that the final administrative decision
was correct, the court shall affirm the decision. If the final administrative decision is
incorrect, the court shall determine the amount due. If the taxpayer is entitled to a
refund, the court shall order the repayment and the Department of Revenue shall pay
the amount due and attach a certified copy of the judgment to the payment. If the
court determines that the taxpayer owes an additional amount, the court shall order the
payment and the taxpayer shall pay the amount due and attach a certified copy of the
judgment to the payment. Any payment required under this subsection shall be paid
by the 30th day following the expiration of the time within which an appeal from the
superior court decision may be filed, unless the party appealing files a bond or
otherwise obtains relief from payment in accordance with the Alaska Rules of
Appellate Procedure.

Sec. 43.05.499. DEFINITIONS. In AS 43.05400 - 43.05.499, unless the
context otherwise requires,

(1) "administrative law judge” means an administrative law judge

-9- CSHB 341( )
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A

AS 43.05410;
“cornmistsioner’\means the commissioner of administration;
“department” means the Department of Administration;
mo 4) "discovery” means the use of subpoenas, subpoenas duces tecum,
interrogators, requests for production, requests for admission, depositions, and other
methods Df civil procedure by which one party to an action may discover information
in the knowledge and control of another person;

(B) “legislative history” means the documents of the legislature
recording the background and events, including draft bills, correspondence and
memoranda, committee reports, tapes and transcripts of hearings, and tapes and
transcripts of floor debate concerning consideration of a bill;

(6) “office” means office of tax appeals in the department;

(7) “party” means the Department of Revenue and the taxpayer;

(8) “proceeding” means only a proceeding under the jurisdiction of the
office;

(9 “subpoena” means a command to appear at a certain time and place
to testify, or to appear at a certain time and place to produce books, papers, and other
things, and testify;

(10) “tax” means a tax described in AS 43.05.405, including a seafood
marketing assessment under AS 16.51;

(11) “taxpayer” means a person required to pay a tax, including a

person required to pay a seafood marketing assessment under AS 16.51.

* Sec. 2. AS 09.25.100 is amended to read:

Sec. 09.25.100. DISPOSITION OF TAX INFORMATION. Information in the
possession of the Department of Revenue that discloses the particulars of the business
or affairs of a taxpayer or other person is not a matter of public record, except for
purposes of investigation and law enforcement. The information shall be kept
confidential except when its production is required in an official investigation*
administrative adjudication under AS 43.05.400 - 43.05.499, or court proceeding.
These restrictions do not prohibit the publication of statistics presented in a manner

that prevents the identification of particular reports and items, [OR] prohibit the

CSHB 341( ) -10-
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1 publication of tax lists showing the names of taxpayers who are delinquent and
2 relevant information that ma}y assist in the collection of delinquent taxes, or prohibit
3 the publication of recoras. proceedings, and decisions under AS 43.05.400 -
" 43.05.499.

v * Sec. 3. AS 09.25.122 is amended to read:
6 Sec. 09.25.122. LITIGATION DISCLOSURE. A public record that is subject
7 to disclosure and copying under AS 09.25.110 - 09.25.120 remains a public record
0, 8 subject to disclosure and copying even if the record is used for, included in, or relevant
i jJ 9 to litigation, including law enforcement proceedings, involving a public agency, except
N 10 that with respect to a person involved in litigation, the records sought shall be
i n disclosed in accordance with the rules of procedure applicable in a court or an

administrative adjudication [RULES]. In this section, "involved in litigation" means

a party to litigation or representing a party to litigation, including obtaining public

records for the party.
15 * Sec. 4. AS 22.10.020(d) is amended to read:
i6 (o)) The superior court has jurisdiction in all matters appealed to it from a
17 subordinate court, or administrative agency when appeal is provided by law. The
hearings on appeal from a final order or judgment

£11 of a subordinate court [OR ADMINISTRATIVE AGENCY] shall

19

20 be on the record unless the superior court, in its discretion, grants a trial de novo, in
21 whole or in parti

22 (2) of the Department of Revenue in matters relating to fixing the
23 amount of, or imposing a penalty on. a tax levied and collected bv the state when
2 appeal is taken under AS 43.05.242 shall be heard as a trial de novo as a matter
o5 of right:

% (3) of the Department of Administration in matters relating to
27 fixing the amount of, or imposing a penalty on. a tax levied and collected bv the
28 state when appeal is taken under AS 43.05.400 - 43.05.499 shall be on the record
29 unless the superior court, in its discretion, grants a trial de novo, in whole or in
30 part;

31 (4) of an administrative agencv. except for a matter described in

-11- CSHB 341( )
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1 @or (3 of this subsection, shall be on the record unless the superior court, in

its discretion, grants a trial de nevo. in whole or in part.

N

3 * Sec. 5. AS 37.10.410 is amended to read:
4 Sec. 37.10.410. "ADMINISTRATIVE PROCEEDINGS INVOLVING TAXES"
5 DEFINED, (a) The following money received by the state is considered to be
6 received as a result of the termination of an administrative proceeding for purposes of
7 applying art. 1X, sec. 17(a), Constitution of the State of Alaska:
8 (1) past due taxes that, are received by the state for each tax year for
9 which a request for an informal conference under AS 43.05.240 (AS 43.05.240(a)] is
10 made to the Department of Revenue, together with penalties and interest on the taxes;
11 (2) past due taxes that are received by the state after a request for a
12 formal hearing under AS 43.05.241 [AS 43.05.240(b)(1)] is made to the Department
13 of Revenue, together with penalties and interest on the taxes.
14 (b) Money received by the state under the following conditions is not
15 considered to be received as the result of the termination of an administrative
16 proceeding for purposes of applying art. IX, sec. 17(a), Constitution of the State of
17 Alaska:
18 (1) taxes that are not due at the time the request for the proceeding was
19 made under AS 43.05.240, 43.05.241. or 43.05.242 [AS 43.05.240(a) or (b)(1)];
20 (2) taxes set out in a return not audited by the Department of Revenue
21 at the date of collection; or
22 (3) taxes collected for a tax year for which the taxpayer did not give
23 notice of appeal of tn assessment made by the Department of Revenue.

24 KSec. 6. AS 39.25.110 is amended by adding a new paragraph to read:
251 (31) the chief administrative law judge and any other administrative law
judges appointed to the office of tax appeals of the Department of Administration under

AS 43.05.400 - 43.05.499.

28’ Sec. 7. AS 43.05.010 is amended to read:
29 Sec. 43.05.010. DUTIES OF COMMISSIONER. The commissioner of revenue
30 shall
31 @ exercise general supervision and direct the activities of the
32 Department of Revenue;
CSHB 341( ) -12-

New Text Underlined [DELETED TEXT BRACKETED]



N

o B~ W

10
11

12

13
14
15
16
17
18
19
20

21

22

23
24
25
26
27
28
29
30
31

32

WORK DRAFT WORK DRAFT WORK DRAFT

(2) supervise the fiscal affairs and responsibilities of the department;

(3) prescribe uniform rules for investigations and hearings;

(4) keep a r«ecord of all departmental proceedings, record and file all
bonds* and assume custody of returns, reports, papers, and documents of the department;

(5) [REPEALED

(6)] adopt a seal and affix it to each order, process, or certificate issued
by the commissioner, .

©6) [(7)] keep a record.of each order, prc>cess, and certificate issued by
the commissioner, and keep the record open to public inspection at all reasonable times;

(7) [(®)] hold hearings and investigations necessary for the administration
of state tax and revenue laws,

(8) except as provided in AS 43.05.400 - 43.05.499, [(9)] hear and
determine appeals of a matter within the jurisdiction of the Department of Revenue
[INVOLVING INCOME, EXCISE, LICENSE, OR OTHER TAXES LEVIED UNDER
STATE LAWS] and enter orders on the appeals that are final unless reversed or
modified by the courts;

(9) issue subpoenas to [(10)] require the attendance of witnesses and the
production of necessary books, papers, documents, correspondence! and other things
[EVIDENCE AT HEARINGS];

(10) [(11)] order the taking of depositions before a person competent to
administer oaths;

(12) [(12)] administer oaths and take acknowledgments;

(12) [(13)] request the attorney general for rulings on the interpretation
of the tax and revenue laws administered by the department;

(13) [(14)] call upon the attorney general to institute actions for recovery
of unpaid taxes, fees, excises, additions to tax, penalties, and interest;

(14) [(15)] issue warrants for tire collection of unpaid tax penalties and
interest and take all steps necessary and proper to enforce full and complete compliance
with the tax, license, excise, and other revenue laws of the state;

(15) [(16)] audit reports, payments, and payments due relating to royalty
and net profits under oil and gas contracts, agreements, or leases under AS 38.05 [;

(17) REPEALED],

-13- CSIIB 341( )
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* Sec. 8. AS 43.05.040 is amended to read:

Sec. 43.05.040. INSPECTION OF RECORDS OR PREMISES AND
ISSUANCE OF SUBPOENAS, (@ The department may examine the books, papers,
records, or memoranda of any person to ascertam the correctness of a return filed or to
determine whether a tax or a payment fo* oil or gas royalty or net profits shares under
a contract, agreement, or lease under AS 3805 is due, or in an investigation or
inspection in connection with tax matters or matters relating to oil and gas royalty or net
profits under contracts, agreements, or leases under AS 38.05. The records and the
premises where a business is conducted shall be open at all reasonable times for official
inspection, and the department may subpoena any person to appear and produce books,
records, papers, or memoranda bearing upon tax matters or matters relating to oil and gas
royalty or net profits under contracts, agreements, or leases under AS 38.05, and to give
testimony or answer interrogatories under oath respecting tax matters or matters related
to oil and gas royalty or net profits under contracts, agreements, or leases under
AS 38.05, and the department may administer oaths to persons who are so subpoenaed.
A subpoena issued under this section mav compel attendance of a witness or
production of a document or thing, located either inside or outside the state, to the
maximum extent permitted by law.

(b) A subpoena may be served by the commissioner of public safety or a peace
officer designated by the commissioner of public safety, [OR] by a peison designated by
the Department of Revenue, or as otherwise provided bv law. A subpoena mav also
be served bv registered or certified mail for delivery restricted only to the person
subpoenaed. The return delivery receipt must be addressed so that the receipt is
returned to the department.

(cl If a person who is subpoenaed neglects or refuses to obey the subpoena
issued as provided in this section, the department may report the fact to the superior
court or the appropriate court of another jurisdiction, and mav seek an order from
the court compelling obedience to the subpoena. The [AND THE] court, to the
maximum extent permitted by law, may compel obedience to the subpoena to the same
extent as witnesses may be compelled to obey the subpoenas of the court.

* Sec. 9. AS 43.05.230(a) is amended to read:

(@ It is unlawful for a current or former officer, employee, or agent of the state

CSHB 341( ) 14-
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to divulge the amount of income or the particulars set out or disclosed in a report or
return made under this title, except k

(1) in connection with official investigations or proceedings of the
department, whether judicial or administrative, involving taxes due under this title;

(2) in connection with official investigations or proceedings of the child
support enforcement agency, whether judicial or administrative, involving child support
obligations imposed or imposable under AS 25 or AS 47

(3 as provided in AS 38.05.036 pertaining to audit functions; [AND]

(4) as provided in AS 43.05.400 - 43.05.499: and

(5) as otherwise provided in this sectmp*-~"

* Sec. 10. AS 43.05.240 is repealed and reemjctecpttfread:

Sec. 43.05.240.4ANFORM ApPCIUNItI<bINLJIh!r (@) A taxpayer aggrieved™y-tfte*
action of the department in fixing -the amount of a tax or penaltymay-apply to the
department within 60 days after the oate-of-mailing oftfarnofice required to be given
to the taxpayer by the department, giving notice of the grievance, and requesting an
informal conference to be scheduled with an appeals officer. The taxpayer shall be given
access to the taxpayer's file in the department in the matter for preparation for the
informal conference. At the informal conference, the taxpayer may present to the
appeals officer arguments and evidence relevant to the amount of tax or penalty due the
state. If the departmepftfetermines that a correction is warranted, the department shall
make the correction.

(b) /Maxjjaygr whp-ljelieves that the appeals officer is unduly delaying a hearing™
process may commissioner. Within 30 days after being notified by a-taxpayer. J
the commissioner mayissue an order prescribing a schedule for the appeals officer to
complete the informaf~nferen”orjettingameetmgat which that s”edule”willjje”
discussed and prescribed. If tRecommissioner fails to issue anorder V/itnin 30 days after
receiving notice of alaxpayer's belief of undue delay, the department’s action in fixing
the amount of tax or penalty shall be considered to have been summarily affirmed by the
appeals officer the same as if an informal conference decision to that effect were issued

on the last day of that 30-day period.

* Sec. 11. AS 43.05 is amended by adding new sections to read:

Sec. 43.05.241. FORMAL APPEAL. For a matter within the jurisdiction of the
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office of tax appeals under AS 43.05.405, the taxpayer aggrieved by an informal

conference decision entered under AS ﬂ3.05.240 may file with the office of tax appeals
a notice of appeal for formal Ihearing,.’as provided in AS 43.05.430, no later than 30 days
after service of the decision resulting from an informal conference.

Sec. 43.05.242. JUDICIAL APPEAL. A person aggrieved by the action of the
department under AS 43.05.240 in fixing the amount of a tax or in imposing a penalty
may within 30 days after decision resulting from the informal conference appeal to the
superior court. When an appeal is taken under this section,

(1) the taxpayer shall be given access to the file of the department in the
matter for preparation of the appeal;
(2) if, after the appeal is heard,

(A) it appears that the tax was correct, the court shall confirm the
tax;

(B) it appears that the tax was incorrect, the court shall determine
the amount of the tax; if the person aggrieved is entitled to recover the tax or
part of it, the court shall order the repayment, and the department shall
immediately pay the amount due and attach a certified copy of the judgment to
the payment.

Sec. 43.05.244. TAX, PENALTY, AND INTEREST PAYABLE BEFORE
APPEAL, (@ In an appeal from a decision of the department involving a deficiency of
taxes levied and collected by the state, whether in a formal hearing under AS 43.05.241
and 43.05.400 - 43.05.499 or under a judicial appeal authorized by AS 43.05.242, the
taxpayer shall pay to the state the full amount of the tax, penalty, and interest in respect
of the amount of tax assessed that is not in dispute. The taxpayer shall post a bond,
obtain a letter of credit, or provide other evidence satisfactory to the tax court that it is_
able to pay the amount of tax, penalty, and interest in respect of the amount of tax
assessed that is in dispute and that is the basis of the taxpayer’s appeal.

(b) The tax and interest due under this section are the amounts stated in the final
order of the department from which the appeal is taken, or if the final order appealed
from is a summary judgment or partial summary judgment, the amount shall be as

originally assessed on the issue or issues disposed of.

* Sec. 12. AS 43.05.245 is amended to read:

CSHB341( ) *16-
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Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES*
AND INTEREST. If a taxpayer falls to file a return or report required by this title in
the time required by law or regulation, or makes an erroneous or fraudulent return, the
department shall proceed to assess the license fees, tax, penalties, or interest and make
a return from information that [WHICH] it obtains. A return made and subscribed by
the department in accordance with this section is presumed sufficient for all legal
purposes. However, nothing prevents a taxpayer from presenting evidence or other
information on an informal conference [APPEAL] under AS 43.05.240 or in an anneal
under AS 43.05.241 or 43.05.242 in order to rebut the presumed sufficiency of a return
made and subscribed by the department, nor does the presumption of sufficiency alter
the parties’ respective burdens of proof once the taxpayer has presented evidence or other
material information to rebut that presumption. The assessment of license fees, tax,
penalties, or interest under this section occurs when the department issues a notice and
demand for payment of the license fees, tax, penalties, or interest. The notice and
demand for payment is issued when the notice and demand is delivered to the taxpayer
in person or placed in the United States mail, addressed to the last known address of the
taxpayer. Penalties and interest assessed under this title shall be collected in the same
manner as provided in this title for the collection of tax or license fees,

jec. 13. AS 43,05 is amended by adding a new section to read:

Sec. 43.05.254. OVERPAYMENT. If it has been finally determined that an
overpayment exists, either the taxpayer or the commissioner may elect within 60 days
to credit the overpayment, including any interest accruing on the overpayment, against
the tax liability of the taxpayer for the current tax year and subsequent tax years. The
amount of the refund not credited within three years of the date of the election shall be
pai”to the taxpayer, with interest accrued at the rate established in AS 43.05.280.

* Sec. 14. AS 43.20.270(a) is amended to read:

@ The department may collect taxes, with interest, penalties, and other
additional amounts permitted b y distraint and sale, in the manner provided in this
section, of the property of a person liable to pay the taxes, interest, penalties, or other
additional amounts, who neglects or refuses to pay them within 10 days from the mailing
of notice and demand for payment of them, and who has not appealed from the

assessment of the taxes, interest, penalties, and other additional amounts determined
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under AS 43.05.240 or following appeal taken under AS 43.05.241 or 43.05.242.
T*sec. 15 As 43.55.013(g) is amended Jo read:

(@ The monthly production at the economic limit for a lease or property is
presumed to be 3,000 Mcf times the number of well days for the lease or property during
that month for which the tax is to be paid. The taxpayer may rebut this presumption at
an informal conference (A FORMAL HEARING] under AS 43.05.240 by providing
clear and convincing evidence of a different monthly production rate at the economic
limit for the lease or property. The hearing shall be held before February 15 of the year
or within six months after commencement of gas production for a lease or property. The
monthly production rate at the economic limit for the lease or property based upon the
clear and convincing evidence of the taxpayer shall be calculated by dividing the value
determined under (i) of this section into the average monthly direct operating cost
determined under (h) of this section.

* Sec. 16. AS 43.55.040 is amended to read:
Sec. 4355.040. POWERS OF DEPARTMENT OF REVENUE. Except as
provided in AS 43.05.400 - 43.05.499, the [THE] department may
(1) require a person engaged in production and the agent or employee of
theperson, and the purchaser of il or gas, or the owner of a royalty interest in oil or
gasto furnish additional information that is considered by the department as necessary
to compute the amount of the tax;
(2) examine the books, records, and files of such a person;
(3) conduct hearings and compel the attendance of witnesses and the
production of books, records, and papers of any person; and
(4 make an investigation or hold an inquiry that is considered necessary
to a disclosure of the facts as to
(A) the amount of production from anv n;! or gas location, or of
a company or other producer of oil or gasi [,] and
(B) the rendition of the oil and gas for taxing purposes.
* Sec. 17. EFFECT ON EXISTING REMEDIES AND PROCEDURES. This Act does not
affect the remedies and procedures
@ specified in AS 04.11, including AS 04.11.560; AS 05.15, including
AS 05.15.610; AS 4205, including AS 42.05.551; or AS 4356, including AS 43.56.120 and
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43.56.130; or

()] adopted by regulation by the Department of Revenue governing appeal of a

decision of the Department of Revenue regarding
(A) a game of chance or skill made under AS 05.15;
(B) a permanent fund dividend under AS 43.23;
(C) a coin-operated device or punchboard under AS 43.35; or
(D) a child support obligation under AS *7.

* Sec. 18. TRANSITIONAL PROVISIONS, (@) The remedies and procedures provided by
this Act apply to all revenue tax appeals in which a request for formal hearing is filed with the
Department of Revenue on or after the effective date of this Act. The remedies and procedures
existing before the effective date of this Act apply to all revenue tax appeals in which a request
for formal hearing was filed with the Department of Revenue before the effective date of this
Act, unless all of the parties to an appeal, by written stipulation approved by the chief
administrative law judge, agree to the remedies and procedures established by this Act.

(b) Until regulations authorized under this Act take effect, 15 AAC 05001 -
15 AAC 05.32C govern appeals within tlie jurisdiction of the office of tax appeals filed after the
effective date of this Act, except to the extent the regulations are inconsistent with this Act.

(c) Notwithstanding AS 43.05.405, enacted by sec. 1 of this Act, until the office of tax
appeals has a full caseload, and with the approval of the chief administrative law judge, the chief
administrative law judge or any other administrative law judge of the office of tax appeals may
be appointed by the governor, by the commissioner of administration, or by the commissioner
of another department to serve as a special hearing officer or special administrative law judge
on another matter outside the scope of this Act and arising from another department of the
executive branch. Appointment under this subsection may not interfere with the primary mission
of the office of tax appeals under this Act of the expeditious resolution of administrative tax
appeals under its jurisdiction.

(d Until 15 AAC 05001 - 15 AAC 05320 and other Department of Revenue
regulations in effect on the effective date of this Act are revised as necessary, those regulations
continue to govern an administrative appeal of a Department of Revenue decision not within the
jurisdiction of the office of tax appeals, including a decision regarding a

(D) game of chance . skill under AS 05.15;
(2) permanent fund dividend under AS 43.23;
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(3) coin-operated device or punchboard under AS 43.35; and
(4) child support obligation under AS 25.27.
() In this section, o
(1) "chief administrative lawjudge" means the chief administrative law judge
of the office of tax appeals mppointed under AS 43.05.410, enacted by sec. 1 of this Act;
(2 "office of tax appeals" means the office established in AS 43.05.400, enacted
by sec. 1 of this Act.

* Sec. 19. COURT RULE CHANGE; RULES OF APPELLATE PROCEDURE. The
provisions of AS 22.10.020(d)(2), added by sec. 4 of this Act, have the effect of changing
Rule 609(b) of the Alaska Rules of Appellate Procedure relating to the superior court's
exercise of its discretion to grant a de ncvo review of certain appeals of decisions of the
Department of Revenue involving taxes and related penalties.

* Sec. 20. This Act takes effect July 1, 199.

CSHB 341( ) *20-
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STATE TAX APPEAL FORUMS
AS OF ADJUST. 19.M1

l. The following states have either a separately created court
within the judicial branch to hear only state tax cases or
have a separate division within their court system that hears
state tax cases:

Arizona New Jersey
Hawaii Oregon
Indiana Connecticut
I1. The following states have either tax courts or tax tribunals

(independent state agencies) within the executive branch which
are designed to hear state tax cases:

Maryland Michigan
Minnesota New York

I11. The following states have independent review boards to which
tax cases may be appealed. These Boards operate independently
from the influence*of the Commissioners of Revenue,*or those
agencies charged with assessing and collecting taxes.

California (Income and Franchise Taxes only)
Delaware

lowa

Kansas
Kentucky
Louisiana
Massachusetts
Missouri
Montana

New Hampshire
North Carolina
Ohio
Pennsylvania
Washington
Wisconsin
Wyoming

TV. The following states have appeal boards within a commission or
agency that is charged not*only with hearing tax appeals, but
also with administering the <collection of taxes. The
important point 1is that the board members are generally
appointed by the governor for limited terms and are approved
or reviewed by the state legislature.

1 From State Tax Appeals Systems published by Federation of
Tax Administrators.



California (Sales and Use Taxes only)
Mississippi

Nevada

Oklahoma

South Carolina

Utah

The following states have an appeals system administered and
under the direction of the state"s department of revenue or
equivalent type agency. What is significant in these states
is that the hearing officer is either appointed by the chief
of the department of revenue and/or the hearing officer’s
decision 1is subject to the approval of the chief of the
department of revenue.

Alabama
Alaska
Arkansas
Colorado
Florida
Illinois
Maine
Nebraska

New Mexico
North Dakota
Rhode Island
South Dakota
Tennessee
Texas
Vermont
Virginia
West Virginia

Of those states listed above, the following allow state court
de novo hearings at some phase in appealing an administrative
tax decision. This procedure adds some degree of due process
to ensure the taxpayer does not suffer from any potential
institutional biasedness at the administrative level hearing.

Alabama Circuit Court.

Arkansas Chancery Court

Colorado District Court

Florida Circuit™Court

Georgia Superior Court

Illinois Circuit Court

Maine Superior Court

Nebraska Lancaster County District Court

(de novo review based on prior
evidentiary record)

Rhode Island District Court
Tennessee Chancery Court
Texas District Court

Virginia Circuit Court
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Sponsor Statement

CSHB 341 - Tax Court

CSHB 341 proposes to establish a new tax appeals process within the
Department of Revenue.

PROBLEM: The Commissioner of Revenue assumes several roles in his/her
relationships with taxpayers . The commissioner interprets state tax law in
Z%@meywhich taxpayers must abide. The commissioner
also state tax laws and regulations through the audit process, ISSES
BXJ|MS, and if the assessment is appealed, SIS te hearing dffier
axvor dts N Judgrent during the appeal process.

When the taxpayer requests a formal hearing the commissioner selects a
departmental employee to act as a hearing officer. If the hearing officer's
ruling is unsatisfactory the taxpayer may file a motion for reconsideration vdth
the commissioner. If the commissioner denies reconsideration, or if the
commissioner grants reconsideration and rules against the taxpayer, tne
taxpayer can appeal to Superior Court. The Superior Court, however, will only
conduct an "on the record" review of the commissioner's final decision,
meaning no new evidence can be introduced. Essentially, the court considers a
brief, compiled by the department.

SOLUTION: HB 341 allows a taxpayer to present a complete set of facts to the
Superior Court, in a de novo (new) proceeding. A Superior Court hearing
will allow taxpayers to stand before another tribunal if they fear the
commissioner's decision is biased as a result of he/she acting as the enforcer
(auditor), prosecutor (assessor), and judge (hearing officer).

turn
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Title: Alaska Tax Court
Sponsor: Representative Green
Requestor:

Expenditures/Revenues:
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0

FY97

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE

Fy 98

Dept. Affected: Revenue
BRU:

Component:

Revenue Operations
Oil and Gas Audit

COMPONENT SERIAL NO. N5

(Thousand; of Dollars)

FY99 Fy 01

FYO00

0.0 0.0 0.0

(Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other

TOTAL 0.0

Estimate of any current year (FY96) cost $
POSITIONS:
FULL-TIVE

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page ifnecessary)

(See Attached Analysis)

Prepared by:
Division:
Approved by Commissioner:

Agency:

John E PilkiBffan. Director
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Department of Revenue
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0.0 0.0 0.0

Phone:
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Analysis: HB 341
January 23, 1996
Alaska Tax Court
Page 2

As drafted, CSHB 341 will at a minimum add to our audit workload and delay current audits by
reforming the “informal” proceedings within the department. Itis also possible that it could
eventually add an additional layer to the appeals process by altering the likelihood of trial de novo
in an appeal from formal hearing, thereby increasing future costs of case resolution. The reason
for both results is that CSHB 341 changes the primary purpose of the reviewing court from an
appellate function to a trial function.

The change in the Court's fundamental purpose, and the fact that under AS 43.05.242(b) informal
hearings now become automatic in all cases, will change the nature of the informal proceeding.
Today, informal proceedings sen/e as a second review of the audit results and provide an informal
process within which the taxpayer can attempt to resolve the matter. Although taxpayers can now
bypass informal conference and go directly to formal hearing, most of the Division's past cases
have been resolved at the informal level. Under existing law, an informal conference is followed by
a formal administrative proceeding where the bulk of the department's work in putting our official
litigation position together now takes place. Under CSHB 341, uncertainty regarding whether the
taxpayer will go to formal hearing or to a civil trial de novo, will require much more “formai’ and
detailed preparation at the informal level. This will involve considerable time and effort from the
audit and appeals staff that would normally be spent on current audits and informal resolution.
Additionally, the current informal/formal procedure allows the department the opportunity to develop
issues and determine which should be resolved and which litigated. Automatic appeal to civil court
will allow taxpayer decisions to drive the department's litigation costs.

The change in the reviewing court's primary function could also alter the likelihood of trial de novo
being granted on appeal from any cases which do go to formal hearing. Under CSHB 341, the
Superior Court's review will no longer be primarily an “appellate review". Instead, the Court's
primary function in these cases will be to sit as a specialized trial court for tax matters. Different
rules of procedure and evidence will apply in a tax civil trials and sophisticated oil and gas
taxpayers will likely have little trouble presenting “new” issues and “new”evidentiary questions to
encourage the Court to exercise its independent judgment rather than defer to a Department
hearing officer's decision which is portrayed as biased. Over time, the court will develop
specialized tax expertise. Since these large, complex cases are almost unanimously appealed, a
Judge is likely to prefer that the case go up on a record which he/she had some control in creating.
Formal hearings might easily become little more than discovery and negotiation tools, with an
almost automatic right to trial de novo.

[ EG:cshb34l.anl



STATE OF ALASKA

1996 LEGISLATIVE SESSION

Revision D ate:

FISCAL NOTE

BELL NO.

Title: An Act establishing a tax court...
Sponsor: Rep. Green
Requestor: HOUSQ Resources

Expenditures/Revenues

Component:

HB 341

Dept. Affected: Alaska Court System
BRU: Trial Courts

OPERATING EXPENDITURES

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPfTAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other

TOTAL

FY 97
267.9

5.0
4.0
17.8

293.8

293.8

293.8

Estimate of any current year (FY 96) cost: S

POSTTIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

4.0

See attached fiscal analysis.

Prepared by: C. S. Christensen Ill. Staff Counsel

Agency: Alaska Court System

FY 98 FY 99
267.0 267.0
5.0 5.0
4.0 4.0
276.0 276.0

(Thousands of Dollars)

276.0 276.0
276.0 276.0
4.0 4.0

Approved by:  Arthur H. Snowden, Il, Administrative Director
Agency: Alaska Court System

(Thousands of Dollars)

COMPONENT SERIAL NO.

FY 00
267.0

5.0
4.0

276.0

276.0

276.0

4.0

768

FY 01
267.0

5.0
4.0

276.0

276.0

276.0

4.0

Phone:
Date:

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

| PM

Rev 1/96

FY 02
267.0

5.0
4.0

276.0 !

276.:

276.C ¢

4.C

264-8228
01/17/96

01/17/96

Paoe 1 of 2



Alaska Court System
Fiscal Analysis
HB 341

Personal Services

Petition Salary Benefits Total
Superior CourtJudge, Anchorage, PFT, 12 months $9S,600 $52,365 $148,965
Secretary, 12A, Anchorage, PFT, 12 months 27,108 10,363 37,471
In Court Clerk, 12A, Anchorage, PFT, 12 months 27,108 10,363 37,471
Law Clerk, 13D, Anchorage, PFT, 12 months 31,824 11,278 43,102

Total Personal Services 267,009

Contractual

Postage, telephone, annual updates to legal reference
m aterials, copier rental, etc. 5,000

perelsville sssssd o treartis.

Supplies

Office, courtroom and computer supplies. 4,000

Equipment (one time item)
Office furniture, computer or data terminal, software, dictation

equipment, statutes, rules of court, facsimile machine, etc 17,800

Total Estimated Cost $293,809

Page 2 of 2



STATE OF ALASKA FISCAL NOTE BILLNO: HR341
1996 LEGISLATIVE SESSION

Revision D ate : Dept. Affected: Revenue
Title: Alaska Tax Court BRU Revenue Operations
Component: Income and Excise Audit

Sponsor: Representative Green
Requestor: (H) Resources COMPONENT SERIAL NO. 113

Expend!turos/Revonues: (Thousands of Dollars)

OPERATING EXPENDITURES Fy 97 FY 98 FY99 FY00 FY01 Fy 02
PERSONAL SERVICES

TRAVEL 25.0 25.0 25.0 25.0 25.0 25.0
CONTRACTUAL

SUPPUES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 25.0 25.0 25.0 25.0 25.0 25.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005GF/Program Receipts
1037 GF/Mental Health

Other
TOTAL 00 0.0 00 0.0 0.0 00

Estimate of any current year (FY96) cost $

POSITIONS:
FULL-TIVE
PART-TIVE
TEMPORARY

ANALYSIS: (Attach a separate page ifnecessary)

(See Attached Analysis)

Prepared by: Ldrry MeyetjAldirecdor Phone: (907) 269-6620
Division: lgcome antjfcxcir 3Audi/ f ]_J r ) Date: January 23, 1996
1 | m r Date: January 23, 1996

Agency: Department of Revenue
PREPARER TOPROMICE ALL DISTRIBUTION COPIES TO GOVERNORS LEJS AINVECFHCE
For further distribution information call the Governor’s Legislative Office
Page 1 of 2
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Fiscal Note Analysis, HB 341
January 23. 1996

Alaska Tax Court

Page 2

The HB 341changes the present method in which a tax assessment is appealed.
Under the existing law the taxpayer has the option of having its case heard initially at the
informal level or appealing directly for a formal hearing. The formal record on the case is
prepared at the formal hearing. Appeal to superior court is available to the taxpayer. Under
the proposed bill the taxpayer now has the ability to appeal the decision from the informal

appeal directly to the superior court and receive a trial de novo.

The bill impacts virtually all the Income and Excise Division's tax types. Itis
projected that an average of 200 appeals a year will be received of which approximately 12
will relate to oil and gas and other large multi state corporations. These majorcases require
approximately 1500 hours of auditor time to complete, ifthese cases are appealed from the
informal hearing to the superior court, the related de novo hearing is anticipated to increase
the audit support time up to an additional 25%. This is time that would normally have been
spent on new audits. The impactisata minimum a deferral of revenue offset in part by the
accruing of interest leading to a reduction in the total number of audits being completed.
With no increase of audit positions the number of cases closures would decrease and future
revenues would be protected only upon the receiving of statute of limitation waivers or
issuance of jeopardy assessments.

The appeals staff would see an even greater impact on their ability to move cases
through the system in a timely fashion. They would be required to prepare as if every
informal hearing would be appealed to superior court and granted a trial de novo. Currently
an informal hearing is used to substantiate dollar amounts and gather new taxpayer
information. No formal rules of evidence are followed which would now change under this
bill. The superior court option is available to any applicable tax that is assessed regardless of
the dollar size. The additional time spent at the informal appeal level on preparing these
cases allows the backlog of cases to grow and all taxpayers will see a delay in the length of
time it takes for a decision to be reached.

The Division anticipates that it will incur travel costs either on behalf of its auditors
and its appeals staff as a result of the informal hearing being appealed to the superior court
in the judicial district in which the person resides. Presently informal appeals and formal
hearings are available at the taxpayer’ option through telephonic means or physically at
three hearing sites. Under the proposed bill the Division will incur travel costs to more cities
and the length of time will increase due to the trial de novo before a superior court. The
average daily per diem is projected to be $150 with airfare of $400. Travel costs could reach
$25,000 given the number of cases the Division handles.
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Sponsor Statement

CSHB 341 - Tax Court

CSHB 341 proposes to establish a new tax appeals process within the
Department of Revenue.

PROBLEM: The Commissioner of Revenue assumes several roles in his/her
relationships with taxpayers . The commissioner interprets state tax law in
wtarg te rEnga]CTBby which taxpayers must abide. The commissioner
also state tax laws and regulations through the audit process, ISSES
&BETEMS, and if the assessment is appealed, SHleds tre hearing dffier
a/or 95 N jJudgnet during the appeal process.

When the taxpayer requests a formal hearing the commissioner selects a
departmental employee to act as a hearing officer. If the hearing officer's
ruling is unsatisfactory the taxpayer may file a motion for reconsideration with
the commissioner. Ir the commissioner denies reconsideration, or if the
commissioner grants reconsideration and rules against the taxpayer, the
taxpayer can appeal to Superior Court. The Superior Court, however, will only
conduct an "on the record" review of the commissioner's final decision,
meaning no new evidence can be introduced. Essentially, the court considers a
brief, compiled by the department.

SOLUTION: HB 341 allows a taxpayer to present a complete set of facts to the
Superior Court, in a de novo (new) proceeding. A Superior Court hearing
will allow taxpayers to stand before another tribunal if they fear the
commissioner's decision is biased as a result of he/she acting as the enforcer
(auditor), prosecutor (assessor), and judge (hearing officer).



