
A L A S K A  L E G I S L A T U R E  C O M M I T T E E  F I L E S  1 9 9 5 - 1 9 9 6  8 6 7 2
8 6 1 5  H O U S E  J U D I C I A R Y ___________________________________________





A m endm en t N o . : (de le ting  p rov is ion s re la tin g  to  the B o a rd  o f  T a x  A ppea ls , and

p ro v id in g  f o r  ap po in tm en t b y  th e  G o v e rn o r upon  recom m enda tion  o f  the Ju d ic ia l

Council)

• I n  the  title , page 1, lines 3-4, delete the phrase “as a quasi-judicial agency” .

• In  Section  1, page 2 , lines 4 - 9 ,  delete the text and substitute the follow ing text:

Sec. 4 3 .0 5 .4 0 0 . O F F IC E  O F  TA X  A PPEA LS ESTA B LISH ED , (a) The 
office o f  tax  appeals is established w ith in  the departm ent.

• In  S ection  1, page 2 , delete lines 21 - 29 , and substitute the follow ing text:

Sec. 4 3 .0 5 .4 1 0 . A PPO IN T M E N T; TERM ; R E A PPO IN T M E N T , (a) T he 
governor shall appoint a  ch ief adm inistrative law  judge o f  the office o f  tax appeals 
from  am ong tw o o r  m ore persons nom inated fo r that position  by the  jud icial council. 
T he governor m ay appoint additional adm inistrative law ju d g es from  am ong tw o o r 
m ore persons nom inated fo r each position  by the judicial council. N om inations by 
council u n d er this section shall be m ade afte r the judicial council has

(1) published an  announcem ent o f  the governor’s notice o f  a vacancy : 
im pending vacancy o f  a position  under this section that invites application fo r tbe 
position;

(2) published a list o f  those persons who have applied fo r the positio .1,  
and invited w ritten  com m ents on the applicants from the public  to  the jud ic ia l co ir^ H  
during  a  specified com m ent period o f  30 days. Com ments m ay be subm itted 
anonym ously , and shall be  kept confidential, b u t the jud icial council shall give t.k-c 
g overnor and  each applicant a  sum m ary o f  the public com m ent; and

(3) interview ed each o f the applicants fo r the position.

(b) T he initial term  fo r an adm inistrative law judge, including the ch ief 
adm inistrative law  judge , is tw o years. T he governor m ay decline to reappoint an  
adm inistrative law  judge, including the ch ie f adm inistrative law  ju d g e , w ithout cause. 
A  person  appointed to serve as an  adm inistrative law ju d g e , including the ch ief 
adm inistrative law  judge, m ay be appointed to subsequent te im s o f  four years each 
afte r

(1) the governor has given the judicial council notice o f  intent to 
reappoin t the adm inistrative law judge;

(2) the jud icial council has published an announcem ent o f  the 
go v ern o r’s in tent to  reappoint, and invited w ritten com m ents from  the public to  ths
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ju d ic ia l council on the reappointment during a specified comment period o f  3 0  days. 
Comments m ay be submitted anonymously, and sha ll be kept con fidentia l, but the 
jud ic ia l council sha ll g ive the governo r and the adm inistrative law  judge a  summary 
o f  the pub lic comment; and

(3 )  submitted a recommendation to the governo r on  reappointment.

• In  Section 1, page 3 , line 2 1 , delete the w o rd  “ board ”  and rep lace w ith the phrase “ the 

ch ie f adm inistrative law  ju d g e ."

• In  Section I ,  page 7 , l in i  17 , delete the phrase “ by the fu l l b oa rd ".

'  s
• I n  Section 1, page 7 , line 3 0 , replace the word “ board* with the phrase cadm inistrative law 

ju d g e ."

• In  Section 1, page 8 , at lines 1, 6 , 8 , 9 , and 16 , replace the w ord  “ boa rd ”  in  each line with 

the phrase “ adm inistrative law  ju d g e " .
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In  th e  H o u se  Ju d ic ia ry  C o m m itte e  M arch  11 ,1996
By R e p re se n ta tiv e  G re e n

TO: CSHB341
V e rs io n  "R"

NEW AMENDMENT #1

Page 2. Line 31 before "...rem oved from..." INSERT "...disciplined or..."



AMENDMENT #2

In  th e  H o u s e  Ju d ic ia ry  C o m m itte e  M arch  11 ,1996
By R e p re se n ta tiv e  G re en

TO: CSHB341
V e rs io n  "R"

P ag e  4, L ine 15 - A fte r "...of p roof;" DELETE "the f in d in g s  of fact o f the  
in fo rm a l co n fe ren ce  d ec is io n  a re  p re s u m e d  co rrec t u n le ss  the  ta x p a y e r  re b u ts  
th e  f in d in g s ;"



AMENDMENT #3

In  th e  H o u s e  Ju d ic ia ry  C o m m ittee  M arch  11 ,1 9 9 6
By R e p re se n ta tiv e  G reen

TO: CSHB341
V e rs io n  "R"

P ag e  15, L ine 26 - a f te r  "...and  p re sc rib ed ."  IN SER T "The sc h e d u le  m a y  be 
s u b se q u e n tly  m o d if ie d  by  c o n se n t o f the  parties ."



AMENDMENT #4

In  th e  H o u se  Ju d ic ia ry  C o m m itte e  M arch  11 ,1996
By R e p re se n ta tiv e  G re en

TO: CSH B341
V e rs io n  "R"

P a g e  10, L ine  18 A FTER  "...of R evenue ..."  DELETE "...and..." a n d  IN SER T ..."or..."



* Amend Section 11, page 16, proposed AS 43.05.242,
Delete lines 5 - 8.

Insert:

"Sec. 43.05 .242. JUDICIAL APPEAL, (a) Within 60 days after decision 
resulting from the informal conference, a person aggrieved by the action of the 
department under AS 43.05.240 in fixing the amount of a tax or in imposing a 
penalty may appeal to the superior court.

(b) The superior court, sitting without a jury, shall hear all questions de 
novo. As used in this section, "de novo" has the same meaning as in AS 
43.05.400 - AS 43.05 .499. The court shall

(1) resolve a question of fact by a preoonderance of the evidence 
or, if a different standard of proof has been set by law for a particular question, 
by that standard of proof;

(2) resolve a question of law in the exercise of the independent 
judgment of the superior court judge;

(3) defer to the Department of Revenue as to a matter for which 
discretion is legally vested in the Department of Revenue, unless not supported 
by a reasonable basis.

(c) When an appeal is taken under this section,"

[remainder of text as it apears on page 16, lines 9 - 1 8 ]
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CS FOR HOUSE BILL NO. 341( )

IN  T H E  L E G IS L A T U R E  O F  T H E  ST A T E  O F  A L A S K A  

N IN E T E E N T H  L E G IS L A T U R E  - SE C O N D  S E S S IO N

B Y

Offered:
Referred:

S p on so r(s ): R E P R E S E N T A T IV E  G R E E N

A  B IL L  

F O R  AN  A C T  E N T IT L E D  

"A n  A c t re la t in g  to adm in is tra t iv e  ad ju d ic a tio n  an d  ju d ic ia l ap p ea ls  an d  to  the 

in fo rm a l re so lu t io n  o f  ce rta in  fa c tu a l d isputes betw een ta x p a y e rs  a n d  the 

D e p a rtm e n t o f  R evenue ; estab lish ing the o ffic e  o f  tax appea ls  as a  q u a s i- ju d ic ia l 

agency in the D ep a rtm en t o f  A dm in is tra t io n ; rev is in g  the p ro c e d u re s  f o r  h e a rin g  

c e rta in  tax  ap pea ls , in c lud in g  appea ls re g a rd in g  sea fo od  m a rk e t in g  assessm ents; 

re la t in g  to  c o n s id e ra t io n  and  d e te rm in a tion  by  the s u p e r io r  c o u r t  o f  d ispu tes 

in v o lv in g  ce rta in  taxes and  penalties due , and  am end ing  p rov is ion s  re la t in g  to the 

assessment, levy , and  co llection  o f  taxes and penalties by the sta te and  to the tax 

l ia b i li t y  o f  ta x p a y e rs ; p ro v id in g  f o r  the re le ase  o f  agency re c o rd s  re la t in g  to 

fo rm a l adm in is tra t iv e  tax appea ls ; re la ting  to litig a tion  d isc lo su re  o f  pub lic  re c o rd s ; 

c la r i fy in g  adm in is tra t iv e  subpoena pow er in ce rta in  tax  m a tte rs ; an d  p ro v id in g  f o r  

a n  e ffe c tiv e  d a te ."
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B E  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  S e c t io n  1 . A S  4 3 .0 5  is am ended by add ing new sections to read:
A R T IC L E  4 . O F F IC E  O F  T A X  A P PE A LS .

Sec. 4 3 .0 5 .4 0 0 . O F F IC E  O F  T A X  A PPE A LS  E S T A B L IS H E D , (a ) The o ffice  
o f  tax appea ls is estab lished w ith in the department. The o ffic e  o f  tax appeals is a 
qu as i- ju d ic ia l agency, headed by a B o a rd  o f  Tax Appea ls .

(b ) The B oa rd  o f  T a x  A ppea ls consists o f  the ch ie f adm inistrative law  judge , 
w ho is the chair o f  the boa rd , and add itiona l adm in istrative law judges as may be 
appoin ted ; how ever, the B o a rd  o f  T a x  Appea ls sha ll have at least tw o members.

Sec. 4 3 .0 5 .4 0 5 . J U R IS D IC T IO N . The o ffic e  o f  tax appeals has o rig in a l 
ju r isd ic tio n  to hear fo rm a l appeals from  in fo rm a l con ference decisions o f  the 
D epartm ent o f  R evenue under AS 4 3 .0 5 .2 4 0 . Appea l to the o ffic e  m ay be taken on ly  
from  an in fo rm a l con ference decision under AS 4 3 .0 5 .2 4 0 . Ju risd iction o f  the o ffic e  
is lim ited  to, and A S 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  applies to and governs, an adm in istrative 
appea l regard ing

(1 )  e lec tric  and te lephone cooperative taxes under A S 10 .25 ;
( 2 )  a se a fo od  m arketing  assessment under AS 16 .51 ;
(3 )  a ll taxes lev ied under AS 43 , except the property tax assessed under

A S  4 3 .5 6 ; and
(4 )  any o th e r taxes adm in istered by the Departm ent o f  Revenue .

Sec. 4 3 .0 5 .4 1 0 . A P P O IN T M E N T , (a ) The governo r sh a ll appoint a ch ie f
adm in istra tive  law  ju d g e  o f  the o f f ic e  o f  tax appeals, and may appoint add itiona l 
adm in istra tive  law  ju d g es in the o f f ic e  o f  tax appeals.

(b ) T he  in itia l te rm  fo r  an adm in istrative law  judge is two years. A  person 
appointed to serve as an adm in istra tive  law  judge , including ch ie f adm in istrative law  
ju d g e , m ay be appointed to subsequent terms o f  fo u r years each.

(c ) T h e  in itia l appoin tm ent and any reappointment o f  an adm in istrative law 
ju d g e , inc lud ing the c h ie f adm in istra tive law  judge , is subject to con firm a tion  by the 
leg is la tu re  in jo in t  session .

Sec . 4 3 .0 5 .4 1 5 . R E M O V A L , (a )  The ch ie f adm inistrative law  ju d ge  may be 
rem oved  from  o ffic e  by the com m iss ione r on ly  fo r  good cause.
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1 (b ) A n adm inistrative law  judge other than the ch ie f adm in istrative law  judge
2  m ay be d isc ip lined o r rem oved from  o ffic e  by the ch ie f adm in istrative law ju d g e  o n ly
3  fo r  g ood  cause.
4  (c ) In  this section, "good cause" includes
5  (1 )  v io la tion  o f  the A laska code o f  ju d ic ia l conduct adopted by the
6  A la s k a  Suprem e Court;
7  (2 )  conviction  o f  a crim e o f  m ora l turpitude;
8 (3 )  un justified fa ilu re  *o handle the caseload assigned o r  s im ila r
9 non feasance o f  o ffic e ;

1 0  (4 )  fa ilu re  to meet the requirements o f  A S  4 3 .0 5 .4 2 5  re la ting to
11 qualification for office; and

1 2  (5 )  un reasonab le fa ilu re  to com p ly  with the statutes o r regu la tions
13 regard ing  the con fid en tia lity  o f  taxpayer in fo rm ation .
14 Sec. 4 3 .0 5 .4 2 0 . A D M IN IS T R A T IO N , (a ) The ch ie f adm inistrative law  judge
15 (1 )  sha ll exercise general supervision o f  the o ffic e ; and
16 (2 )  may se lect and hire s ta ff fo r  the o ffice .
17 (b ) A n adm inistrative law judge , including the ch ie f adm inistrative law  ju d ge ,
18 m ay preside o v e r a proceeding and carry out any procedures au tho rized  under
19 A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 .
2 0  (c ) The board may adopt regulations im plem enting o r in terpreting
21  A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 , including ru les o f  procedure and evidence fo r  proceed ings
2 2  b e fo re  the o ffic e .
2 3  Sec . 4 3 .0 5 .4 2 5 . Q U A L IF IC A T IO N S ; C O D E  O F  C O N D U C T , (a ) An
2 4  adm in istra tive law  judge , includ ing the ch ie f adm inistrative law  ju d g e , at the tim e o f
2 5  appoin tm ent, must
2 6  (1 )  be licensed to practice law in this state o r  another state; and
2 7  (2 )  have experience in the fie ld  o f  tax law o r tax adm in istration .
2 8  (b ) A  person appointed as an adm inistrative law  ju d g e  under A S  4 3 .0 5 .4 1 0
2 9  w ho is not licensed to practice law  in this state at die tim e o f  appointm ent must
3 0  becom e licensed  to practice law  in this state w ithin 12 months a fte r appointm ent o r
31  sh a ll cease to ho ld  o ffic e .

WORK DRAFT WORK DRAFT WORK DRAFT

-3- CSHB 341( )
New Text Underlined [DELETED TEXT BRACKETED)



1 (c )  An adm inistrative law  judge , inc lud ing the ch ie f adm in istrative law  judge ,
2  sh a ll c om p ly  with the A laska  code o f  ju d ic ia l conduct and, except as p rov ided  in (b )
3  o f  this section , sha ll be and remain licensed to practice law  in this state.
4  Sec. 4 3 .0 5 .4 3 0 . N O T IC E  O F  A P P E A L  F R O M  IN F O R M A L  C O N F E R E N C E
5  D E C IS IO N . An appeal under the ju risd ic tion  o f  the o ffic e  is in itiated by fi lin g  with
6  the o f fic e , and serving upon the com m iss ioner o f  revenue, a notice o f  appeal from  an
7  in fo rm a l con ference decision o f  the D epartm ent o f  R evenue under A S  4 3 .0 5 .2 4 0 . A
8  notice o f  appeal from  the in fo rm a l con fe rence decision m ay be file d  o r  amended afte r
9  the tim e fo r  fi lin g  has expired on ly  i f  good cause is shown.

1 0  Sec . 4 3 .0 5 .4 3 5 . SC O P E  A N D  S T A N D A R D S  F O R  D E C IS IO N . T he
11 adm in istra tive  law  judge sha ll hear a ll questions de n ovo  under A S 4 3 .0 5 .4 0 0  -
1 2  4 3 .0 5 .4 9 9 . The adm inistrative law  ju d g e  sh a ll
13 ( 1 )  reso lve  a question o f  fact by a preponderance o f  the ev idence o r ,
14  i f  a d iffe re n t standard o f  p ro o f has been set by law  fo r a pa rticu la r question , by that
15 standard o f  p ro o f; the findings o f  fact o f  the in fo rm a l con fe rence decision are
16 presum ed correct unless the taxpayer rebuts the find ings;
17  (2 )  re so lve  a question o f  law  in the exerc ise o f  the independent
18  ju d gm en t o f  the adm inistrative law  ju d g e ;
19 (3 )  de fe r to the D epartm ent o f  R evenue as to a m atter fo r  which
2 0  d isc re tion  is le g a lly  vested in the Departm ent o f  R evenue , un less not supported by a
21  reasonab le  basis.
2 2  Sec. 4 3 .0 5 .4 4 0 . S E R V IC E  O F  D O C U M E N T S . Service o f  documents required
2 3  under A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  may be accomplished in any m anner authorized under
2 4  the A la s k a  Ru les o f  C iv il P rocedure . I f  se rv ice is done on ly  by m a il, the date o f
2 5  serv ice is determ ined by the date o f  m ailing . I f  service is done by both mail and hand
2 6  d e liv e ry , the date o f  serv ice is determ ined by the ea rlie r o f  the date o f  m a ilin g  o r
2 7  actual receipt o f  the documents.
2 8  Sec . 4 3 .0 5 .4 4 5 . D IS C O V E R Y , (a ) In  an appeal under A S 4 3 .0 5 .4 0 5 ,
2 9  d isc ove ry  may take p lace o n ly  under a plan fo r  d iscove ry  approved by the
30 adm in istra tive law  judge . The adm in istra tive law  judge  sh a ll approve a p irn  fo r
3 1  d iscove ry  to the extent consistent w ith the e ffic ien t, ju s t , and speedy conduc'. o f  the

WORK DRAFT WORK DRAFT WORK DRAFT

CSHB 341( ) -4-
New Text Underlined [DELETED TEXT BRACKETED]



1
2
3
4
5
6
7
8  
9

10
11
12
13
14
15
16
17
18
19
2 0  
21  
2 2
23
24
25
26
27
28
29
30
31

appea l. T he p lan m ay lim it o r set conditions on discovery and must inc lude provisions 
f o r  s tipu la tion s o f  fact by  the D epartm ent o f  Revenue and the taxpayer. D iscove ry 
sh a ll be lim ited  to in fo rm ation  that is re levan t to the determ ination o f  the correct tax 
o r  p en a lty , un less the D epartm ent o f  R evenue o r  the taxpayer makes a show ing that 
the d isc ove ry  is reasonab ly  calculated to lead to adm issib le in fo rm ation .

(b )  Requests by the taxpayer fo r  d isc losu re o f  pub lic records re la ting to the 
appea l are governed by, and the records are disclosed on ly  in accordance with, the plan 
ap p ro ved  under this section .

(c )  Leg is la tive  h istory , reported cou rt decisions, statutes, regu lations, o r sim ilar 
d ocum en ts ava ilab le  f o r  pub lic inspection at a lib ra ry  o r the o ffic e  o f  the lieutenant 
g o v e rn o r o r  th rough a pub lic ly  accessib le database must be obta ined through those 
m eans and m ay not be sought through d iscove ry .

Sec . 4 3 .0 5 .4 5 0 . S U B P O E N A S . An adm in istrative law  ju d g e  m ay issue a 
subpoena to com pel attendance o f  a witness o r the production o f  a document o r thing. 
A  subpoena may com pel attendance o f  a witness o r production o f  a document o r thing, 
loca ted  e ithe r inside o r outside the state, to the m aximum  extent perm itted by law . A  
su bpoen a  m ay be used fo r  the purpose o f  d iscove ry  o r fo r  the pu rpose o f  presenting 
ev idence at a fo rm a l hearing. A  subpoena shall issue upon request o f  a party , subject 
to  reasonab le  lim ita tion  o r  conditions set in the subpoena. A  subpoena may be 
en fo rced  by petition to o r other appropriate legal proceeding brought in a court o f  this 
state o r  another ju r isd ic tion .

Sec . 4 3 .0 5 .4 5 5 . F O R M A L  H E A R IN G , (a ) At o r be fo re  the fo rm a l hearing, 
a p a rty  m ay present argument and ev idence re levant to the am ount o f  the tax o r 
p en a lty . T he adm in istra tive law  judge sha ll adm inister oaths and perm it inquiry 
necessa ry  to determ ine the p rope r am ount o f  the tax o r penalty.

(b ) Each party and witness sha ll be present during the fo rm a l hearing , except
that

( 1 )  w ith the consent o f  the taxpayer, the adm in istrative law  judge may 
conduct a ll o r  part o f  the hearing by te lephone, audio o r video te leconference, o r other 
e le c tro n ic  m ed ium ; and

(2 )  with the consent o f  the parties and the adm inistrative law  judge , a ll
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o r  part o f  the hearing may be conducted th rough correspondence.
(c ) The taxpayer bears the burden o f  p r o o f on questions o f  fact by a 

preponderance o f  the evidence unless a d iffe ren t standard o f  p ro o f has been set by law 
fo r  a pa rticu la r question.

(d ) The fo rm a l hearing before the adm in istrative law  ju d g e  is not required to 
be conducted with strict adherence to the A la sk a  R u les o f  Evidence. R e levan t 
evidence must be admitted i f it is p robative o f  a m ateria l fact in controversy . 
Ir re le van t and undu ly repetitious evidence sha ll be exc luded . H earsay evidence is 
adm issib le i f  it is the kind o f  evidence on which responsib le  persons are accustomed 
to re ly  in the conduct o f  serious a ffa irs , regard less o f  the existence o f  a  com m on law 
o r statutory ru le  that makes improper the adm ission o f  the evidence o v e r ob jection in 
a c iv il action. O ra l evidence may be taken o n ly  on  oath o r a ffirm a tion . The ru les o f  
p riv ilege are e ffective to the same extent that they are recognized in a c iv il action in 
the courts o f  this state, except that re levant docum ents and o ther m ateria l item s that 
are public records under AS 0 9 .2 5 .1 0 0  - 0 9 .2 5 .2 2 0  sha ll be adm issib le .

(e ) The adm inistrative law judge shall make a record o f  the proceedings o f  the 
appea l, including recordation o f  the proceedings o f  a fo rm a l hearing by e lec tron ic o r 
stenographic means.

( f )  The adm inistrative law  judge may grant exceptions to the requirements o f  
this section in the interest o f  justice.

Sec. 4 3 .0 5 .4 6 0 . EN FO RC EM EN T , (a ) The adm inistrative law judge and each 
party is responsib le fo r  the effic ien t, ju s t , and speedy conduct o f  the fo rm a l hearing. 
The administrative law judge may impose sanctions on the parties fo r fa ilu re to com ply 
with a subpoena, an order respecting discovery, and any other matter regarding conduct 
o f  the appeal. In  imposing sanctions, the adm in istrative law ju d g e  sha ll be guided by 
the practices o f  the courts o f  this state in im posing sanctions fo r  s im ila r o ffenses in 
c iv il proceedings.

(b ) The adm inistrative law judge may
(1 ) remand the matter fo r  consideration o f  material new in form ation o r 

m ateria l in fo rm ation  w ithheld by a party ;
(2 )  prohib it a party from  in troducing in fo rm ation  p rev iou s ly  w ithheld
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w ithou t good  cause , and any other evidence dependent upon the in fo rm ation ;
( 3 )  en te r an o rder, upon a show ing o f  g ood  cause,

(A )  barring a designated c la im  o r  de fense ;
( B )  strik ing part o r a ll o f  a p lead ing  o f  a party ; o r
(C )  d ism issing part o r  a ll o f  the appea l; o r

( 4 )  g ran t any other re lie f that the adm in istra tive law  judge  considers
app rop ria te .

(c ) In  add ition  to the remedies o f  (a ) and (b ) o f  this section , a party may seek 
en fo rcem en t o f  a subpoena o r o ther o rd e r o f  an adm in istra tive law  judge by the 
su p e r io r cou rt unde r A S  4 4 .6 2 .5 9 0 .

Sec. 4 3 .0 5 .4 6 5 . D E C IS IO N ; R E C O N S ID E R A T IO N ; F IN A L IT Y , (a ) W ith in 
180  days a fte r the record  on the appeal is c losed , the adm in istra tive law  judge shall 
issue a decision  in w riting . The decision must contain a concise statement o f  reasons 
fo r  the decision , inc lud ing findings o f  fact and conclusions o f  lav/. In the decision, the 
adm in istra tive law  ju d g e  m ay grant re lie f, p rovide rem edies, and issue any o rde r that 
is ap p rop ria tr . T he  adm in istrative law  judge  sha ll se rve each party in the case with 
a co i the dec is ion . U n le ss reconsideration by the fu ll board is ordered under (c ) 
o f  this section , the decision under this subsection is the fin a l adm in istrative decision.

(b ) A  party m ay request reconsideration o f  a decision issued under (a ) o f  this 
section w ith in 3 0  days a fte r the date o f  service shown in the certifica te o f  service o f  
the dec is ion . T h e  request must state specific g rounds fo r  reconsideration . 
R econ s id e ra tion  m ay be granted if, in reaching the decision , the adm in istrative law 
ju d g e  has

(1 )  o v e r lo o k ed , m isapp lied , o r  fa iled  to consider a statute, regu lation , 
cou rt o r  adm in istra tive  decis ion , o r legal p rinc ip le d ire c tly  c on tro llin g ;

( 2 )  o v e r lo o k e d  o r m isconceived som e m ateria l fact o r  p roposition  o f
law ;

( 3 )  m iscop '‘eived a m ateria l question in the case; o r
( 4 )  app lied  law  in the ru ling  that has subsequently changed.

(c )  T h e  b oa rd  m ay issue an o rd e r to r reconsideration o f  a ll o r  part o f  the 
dec is ion  upon request o f  a party . Reconsideration  is based on the record , un less the
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board a llow s additional evidence and argument. A  hearing on reconsideration at which 
add itiona l ev idence o r argument is o ffe red  o r received is sub ject to (he procedures 
app licab le  to a hearing under A S 43 .0 5 .4 5 5 .

(d ) The p ow er to o rde r reconsideration expires 6 0  days a fte r the date o f  
se rv ice , as shown on  the certificate o f  service, o f  a decision issued under (a ) o f  this 
section . I f  the board  does not issue an o rd e r fo r  reconsideration w ithin the time 
a llow ed  fo r  ordering reconsideration, a motion fo r  reconsideration is considered denied.

(e ) W ith in  6 0  days afte r the close o f  the record on reconsideration , the board 
sh a ll issue a w ritten decision upon reconsideration. The board  sha ll se rve each party 
in the case with a copy o f  the decision upon reconsideration . T he  decision upon 
reconsideration  is the fin a l adm im ’ trative decision .

( f )  A  fin a l adm in istrative decision becomes fin a l either on the date
(1 )  6 0  days a fte r the date o f  serv ice o f  a decision issued under (a ) o f  

this section i f  an o rd e r fo r  reconsideration is not issued; o r
(2 )  the decision upon reconsideration is served, as shown by the 

ce rtifica te  o f  se rv ice executed by the board under (e ) o f  this section .
Sec. 4 3 .0 5 .4 7 0 . P U B L IC  P R O C E E D IN G S  A N D  R E C O R D S , (a ) R ecords, 

p roceed ings, and decisions under AS 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  are con fid en tia l, except 
that the records, proceed ings, and decisions becom e public records and open to the 
pub lic  when the fin a l adm in istrative decision is issued and becomes fin a l.

(b ) U pon  a show ing o f  good cause, an adm inistrative law  ju d g e  sha ll issue a 
p ro tective  o rde r requ iring  that specified parts o f  the records, p roceed ing , o r  decision 
sh a ll be kept con fid en tia l in a particu lar appea l. I f  a p rotective o rd e r is issued, the 
fin a l adm in istrative decision sha ll be made pub lic a fte r redacting by de le tion  o r 
substitu tion o f  in fo rm ation  as required by the protective order.

(c ) The departm ent, in consu ltation w ith the ch ie f adm in istrative law  judge , 
sh a ll maintain , index, and make availab le fo r  pub lic inspection the fina l adm inistrative 
decisions, p roceed ings, and records o f  the o ffic e  made pub lic under this section .

Sec. 4 3 .0 5 .4 7 5 . C O N S IS T E N C Y  O F  D E C IS IO N S , (a ) A s to questions o f  
law , a fina l adm in istrative decision issued under A S 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 , un less 
reversed  o r  o ve rru led , has the fo rce o f  legal precedent.
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(b )  T o  p rom ote consistency among lega l de term inations issued under 
A S 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 , the ch ie f adm inistrative law  ju d g e  may rev iew  and circulate 
am ong the other adm in istrative law  judges the drafts o f  fo rm a l dec is ions , decisions 
upon reconsideration , and other legal op in ions o f  the o ther adm in istra tive  law  judges 
in the o ffic e . The drafts are con fidentia l documents and are not sub jec t to  d isc losu re 
under A S  0 9 .2 5 .1 0 0  - 0 9 .2 5 .2 2 0  o r  this chapter.

Sec . 4 3 .0 5 .4 8 0 . J U D IC IA L  R E V IE W , fa ) Jud ic ia l rev iew  by the superio r 
court o f  a fin a l adm in istrative decision may be had by a party to the appea l under this 
chapter by fi lin g  a notice o f  appeal in accordance with the app lic ab le  ru les o f  court 
govern ing  appea ls to that court in c iv il matters. The notice o f  appea l sh a ll be filed  
w ith in 3 0  days a fte r an adm in istrative decision becom es fin a l under A S  4 3 .0 5 .4 6 5 . 
The righ t to ju d ic ia l review  under this subsection is not a ffected  by the fa ilu re  to seek 
reconsideration  be fo re  the adm in istrative law judge .

(b ) The am ount due must be paid o r re funded w ith in  3 0  days a fte r the date 
that the fin a l adm im ^rative decision becomes fina l under A S  4 3 .0 5 .4 6 5 . In place o f  
paym ent o f  the am ount due, a taxpayer who has appea led  a fin a l adm in istrative 
decision  m ay f i le  a bond with the court o r otherw ise ob ta in  re lie f  from  payment in 
accordance with the A laska  R u le s o f  Appellate Procedu re .

(c ) Appeals under this section are reviewed under A S  4 4 .6 2 .5 6 0  and 44 .6 2 .5 7 0 .
(d ) I f .  a fter the appeal is heard, it appears that the fin a l adm in istrative decision 

was co rrec t, the court sha ll a ffirm  the decision. I f  the fin a l adm in istra tive decision is 
inco rrec t, the cou rt sha ll determ ine the amount due. I f  the taxpayer is en titled to a 
re fund , the court sha ll o rder the repayment and the D epartm en t o f  R evenue sha ll pay 
the am ount due and attach a certified  copy o f  the ju d gm en t to the paym ent. I f  the 
cou it determ ines that the taxpayer owes an additional am ount, the court sha ll o rder the 
payment and the taxpayer shall pay the amount due and attach a ce rtified  copy o f  the 
judgm en t to the payment. Any payment required under th is subsection sh a ll be paid 
by the 30 th  day fo llow in g  the expiration o f  the time within which an appeal from  the 
su p e rio r cou rt decision m ay be file d , unless the party appea ling  file s  a bond o r 
o therw ise ob tains re lie f  from  payment in accordance w ith the A la s k a  R u les o f  
A ppe lla te  P rocedu re .
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Sec . 4 3 .0 5 .4 9 9 . D E F IN IT IO N S . In  AS 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 , un less the 
con text o therw ise requ ires ,

( 1 )  "adm in istra tive law  ju d g e " means an adm in istrative law  judge 
appoin ted under A S  4 3 .0 5 .4 1 0 ;

( 2 )  "b oa rd " means the B oa rd  o f  T ax Appeals estab lished under
A S  4 3 .0 5 .4 1 0 ;

(3 )  "com m iss ione r" m eans the com m issioner o f  adm in istra tion ;
(4 )  "departm ent" m eans the Departm ent o f  A dm in istra tion ;
(5 )  "d iscove ry " m eans the use o f  subpoenas, subpoenas duces tecum , 

in te rrogato ries , requests fo r  p roduction , requests fo r  adm ission, depositions, and other 
m ethods o f  c iv il p rocedu re by which one party to an action m ay d iscove r in fo rm ation  
w ith in  the kn ow ledge  and con tro l o f  another person;

(6 )  " leg is la tive  h is to ry " means the documents o f  the leg is latu re 
reco rd ing  the backg round and events, inc lud ing d ra ft b ills , correspondence and 
m em oranda , com m ittee reports , tapes and transcripts o f  hearings, and tapes and 
transcrip ts o f  f lo o r  debate concern ing consideration o f  a b ill;

(7 )  "o ff ic e "  means o f f ic e  o f  tax appeals in the departm ent;
(8 )  "p a rty " means the D epartm en t o f  R evenue and the taxpayer,
(9 )  "p roceed ing" means on ly  a proceeding under the ju risd ic tion  o f  the

o ffic e ;
( 1 0 )  "subpoena" m eans z com m and to appear at a certain time and 

p lace to testify , o r  to appear at a certain time and place to produce books , papers, and 
o th e r th ings, and testify ;

(1 1 )  "tax" means a tax described in AS 4 3 .0 5 .4 0 5 , inc lud ing a sea food 
m arketing  assessment under AS 16 .5 1 ;

(1 2 )  "taxpayer" m eans a person required to pay a tax, inc lud ing a 
person  requ ired  to pay a sea food  m arketing assessment under AS 16 .51 .

*  Sec . 2 . A S 0 9 .2 5 .1 0 0  is amended to read:
Sec. 0 9 .2 5 .1 0 0 . D IS P O S IT IO N  O F  T A X  IN FO R M A T IO N . In fo rm ation  in the 

possession o f  the D epartm ent o f  R evenue that d isc loses the particu lars o f  the business 
o r  a ffa irs  o f  a taxpayer o r  o ther person is not a m atter o f  pub lic reco rd , except fo r

WORK DRAFT WORK DRAFT WORK DRAFT
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purposes o f  investigation and law  en forcement. The in fo rm a tion  sha ll be kept 
con fid en tia l except when its production is required in an o f f ic ia l investiga tion , 
a d m in is t ra t iv e  a d ju d ic a t io n  u n d e r  A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 . o r  cou rt p roceed ing . 
These restric tions do not p roh ib it the pub lication o f  statistics presented in a m anner 
that prevents the iden tification  o f  particu la r reports and items, [O R ] p roh ib it the 
pub lication  o f  tax lis ts show ing the names o f  taxpayers who are de linquent and 
re levant in fo rm ation  that m ay assist in the co llection o f  de linquent taxes, o r  p ro h ib i t  
the p u b lic a t io n  o f  re c o rd s , p roceed ing s , an d  decisions u n d e r  A S 4 3 .0 5 .4 0 0  -
4 3 .0 5 .4 9 9 .

* Sec. 3 . A S  0 9 .2 5 .1 2 2  is amended to read:
Sec. 0 9 .2 5 .1 2 2 . L IT IG A T IO N  D IS C L O S U R E . A  pub lic record that is subject 

to d isc lo su re  and copy ing  under AS 0 9 .2 5 .1 1 0  - 0 9 .2 5 .1 2 0  rem ains a pub lic  record 
subject to disc losure and copying even i f  the record is used fo r , included in, o r re levant 
to litigation , including law  enforcem ent proceedings, invo lv ing  a public agency, except 
that w ith respect to a person invo lved  in litigation , the records sought sh a ll be 
d isc losed  in accordance with th e  ru le s  o f  p ro c e d u re  app licab le in  a court o r  an  
a d m in is t ra t iv e  a d ju d ic a t io n  [R U L E S ], In this section, "invo lved  in litigation" means 
a party to litigation  o r representing a party to litigation , inc lud ing ob tain ing pub lic 
records fo r  the party .

*  Sec. 4 . A S  2 2 .1 0 .0 2 0 (d ) is amended to read:
(d ) T he supe rio r court has ju risd ic tion  in a ll matters appea led to it from  a 

suboid inate c o u n , o r adm in istrative agency when appeal is p rov ided  by law . The 
hearings on appeal from  a fin a l o rder o r  judgm ent

£1} o f  a subord inate court [O R  A D M IN IS T R A T IV E  A G E N C Y ] sha ll 
be on  the record  un less the superio r court, in its discretion , grants a tria l de novo , in 
w ho le o r  in pa rti

(2 )  o f  th e  D ep a rtm en t o f  R evenue in m a tte rs  re la t in g  to fix in g  the 
am ou n t o f . o r  im pos ing  a p en a lty  on . a tax lev ied an d  co lle c ted  hv the sta te w hen 
an nea l is ta ken  u n d e r A S 4 3 .0 5 .2 4 2  sh a ll be h ea rd  as a t r ia l de  n o vo  as a m a tte r 
o f  r ig h t ;

( 3 ,  o f  a n  a d m in is t ra t iv e  agencv. excep t f o r  a m a t te r  d e sc rib ed  in
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(2) of this subsection, shall be on the record unless the superior court, in its 

discretion, grants a trial de novo, in whole or in part.

* Sec . 5. A S 3 7 .1 0 .4 1 0  is amended to read:
Sec. 3 7 .1 0 .4 1 0 . "A D M IN IS T R A T IV E  P R O C E E D IN G S  IN V O L V IN G  T A X E S " 

D E F IN E D , (a ) The fo llow in g  m oney received by the state is conside red  to be 
received as a resu lt o f  the term ination o f  an adm in istrative proceed ing fo r  purposes o f  
app ly ing  art. IX , sec. 1 7 (a ), C onstitu tion  o f  the State o f  A laska :

( 1 )  past due taxes that are received by the state fo r  each tax yea r fo r  
which a request fo r  an in fo rm a l con ference under A S 4 3 .0 5 .2 4 0  [A S  4 3 .0 5 .2 4 0 (a ) ]  is 
m ade to the Departm ent o f  R evenue , together w ith penalties and interest on the taxes;

( 2 )  past due taxes that are received by the state a fte r a request fo r  a 
fo rm a l hearing under A S  4 3 .0 5 .2 4 1  [A S  4 3 .0 5 .2 4 0 (b ) (1 ) ]  is m a le  to the D epartm en t 
o f  R evenue , together w ith penalties and interest on the taxes.

(b ) M oney  rece ived by the state under the fo llow in g  cond ition s is not 
conside red  to be rece ived as the resu lt o f  the term ination o f  an adm in istrative 
p roceed ing  fo r  purposes o f  app ly ing  art. IX , sec. 17 (a ), C onstitu tion  o f  the State o f  
A la ska :

(1 )  taxes that are not due at the time the request fo r  the proceeding was 
made under A S  4 3 .0 5 .2 4 0 . 4 3 .0 5 .2 4 1 . o r  4 3 .0 5 .2 4 2  [A S  4 3 .0 5 .2 4 0 (a )  o r  (b ) (1 ) ] ;

(2 )  taxes set out in a return not audited by the D epartm ent o f  R evenue 
at the date o f  c o lle c tion ; o r

(3 )  taxes co llec ted  fo r  a tax yea r fo r  which the taxpayer did not g ive 
notice o f  appeal o f  an assessment made by the Departm ent o f  R evenue .

*  Sec . 6 . A S 3 9 .2 5 .1 1 0  is amended by adding a new paragraph to read:
(3 1 )  the ch ie f adm inistrative law  judge and any other adm inistrative law 

judges appointed to the o ffice  o f  tax appeals o f  the Department o f  Adm in istration under 
A S 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 .

* Sec . 7 . A S 4 3 .0 5 .0 1 0  is amended to read:
Sec. 4 3 .0 5 .0 1 0 . D U T IE S  O F  C O M M IS S IO N E R . The com m issioner o f  revenue

shall
(1 )  exerc ise genera l supervision and direct die activ ities o f  the 

Departm ent o f  Revenue ;

WORK DRAFT WORK DRA.-T WORK DRAFT

CSHB 341( ) -12-
■Vew Text Underlined [DELETED TEXT BRACKETED]



1
2
3
4
5
6
7

8
.9

10
11
12
13
14
15
16
17
18
19
2 0
21
2 2
23
24
25
26
27
28
29
30
31
32

( 2 )  supervise the fisca l a ffa irs and responsibilities o f  the department;
( 3 )  p rescribe un ifo rm  ru les fo r investigations and hearings;
( 4 )  keep a record o f  a ll departmental proceedings, record  and file  a ll 

bonds* and assume custody o f  returns, reports, papers, and documents o f  the department;
(5 )  [R E P E A L E D
(6 ) ]  adopt a seal and a ffix  it to each order, process, o r  certificate issued 

by the com m iss ioner,
(6 )  [ (7 ) ]  keep a record o f  each order, process, and ce rtifica te  issued by 

the comm issioner, and keep the record open to public inspection at a ll reasonab le times;
(7 ) [ (8 ) ]  ho ld hearings and investigations necessary fo r  the administration 

o f  state tax and revenue law s;
(8 )  excep t as p ro v id e d  in AS 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 . [ ( 9 ) ]  hear and 

determ ine appeals o f  a m a tte r w ith in  the ju risd ic tion  o f  the D e p a rtm en t o f  R evenue 
[ IN V O L V IN G  IN C O M E , E X C IS E , L IC EN SE , O R  O T H E R  T A X E S  L E V IE D  U N D E R  
S T A T E  L A W S ] and en ter orders on the appeals that are fina l un less reversed o r 
m od ified  by the courts;

(9 ) issue subpoenas to [ (1 0 )] require the attendance o f  witnesses and the 
p roduction o f  necessary books, papers, documents, correspondence, and other th ings 
[E V ID E N C E  A T  H E A R IN G S ];

CIO) [ ( 1 1)J o rder the taking o f  depositions be fore a person competent to 
adm in ister oaths;

(1 1 )  [ (1 2 ) ]  adm in ister oaths and take acknow ledgments;
(1 2 ) [ (1 3 ) ]  request the attorney general fo r ru lings on the interpretation 

o f  the tax and revenue law s adm inistered by the department;
(1 3 ) [ (1 4 ) ]  ca ll upon the attorney general to institute actions fo r  recovery 

o f  unpaid taxes, fees, excises, additions to tax, penalties, and interest;
(1 4 ) [ (1 5 ) ]  issue warrants fo r the co llection o f  unpaid tax penalties and 

interest and take a ll steps necessary and proper to enforce fu ll and com plete compliance 
w ith the tax, license, excise, and other revenue laws o f  the state;

(1 5 ) [ (1 6 ) ]  audit reports, payments, and payments due relating to royalty 
and net p ro fits under o i l and gas contracts, agreements, o r leases under A S 3 8 .0 5  [;

( 1 7 )  R E P E A L E D ].

WORK DRAFT WORK DRAFT WORK DRAFT

-13- CSHB 341( )
New Text Underlined [DELETED TEXT BRACKETED]



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
2 0
21
2 2
23
24
25
26
27
28
29
30
31
32

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

* Sec . 8 . AS 4 3 .0 5 .0 4 0  is amended to read:
Sec. 4 3 .0 5 .0 4 0 . IN S P E C T IO N  O F  R E C O R D S  O R  P R E M IS E S  A N D  

IS S U A N C E  O F  SU B P O E N A S , (a )  The department may exam ine the books , papers, 
records, o r memoranda o f  any person to ascertain the correctness o f  a return file d  o r  to 
determ ine whether a tax o r a payment fo r  o i l o r gas roya lty  o r  net p ro fits shares under 
a contract, agreement, o r  lease under A S  3 8 .0 5  is due, o r  in an investigation o r 
inspection in connection with tax matters o r matters relating to o il and gas roya lty  o r net 
p ro fits  under contracts, agreements, o r  leases under A S  38 .05 . The records and the 
prem ises where a business is conducted sha ll be open at a ll reasonab le times fo r  o ffic ia l 
inspection, and the department may subpoena any person to appear and produce books 
records, papers, o r memoranda bearing upon tax matters o r matters relating to o il and gas 
roya lty  o r net profits under contracts, agreements, o r  leases under AS 38 .0 5 , and to g ive 
testimony o r answer interrogatories under oath respecting tax matters o r  matters re lated 
to o il and gas roya lty  o r net p ro fits under contracts, agreements, o r  leases under 
A S  38 .0 5 , and the department may adm inister oaths to persons who are so subpoenaed. 
A subpoena issued u n d e r th is section  m av com pe l a ttendance o f  a w itness o r  
p rod u c tion  o f  a docum ent o r  th ing , loca ted  e ith e r inside o r ou tside the state , to the 
m ax im um  ex ten t pe rm itted  bv law .

(b ) A  subpoena may be served by the com m issioner o f  public safety o r  a peace 
o ffic e r designated by the comm issioner o f  public safetyA [O R ] by a person designated by 
the Department o f  Revenue, o r  as o the rw ise  p ro v id ed  bv law . A subpoena  m av  a lso  
be se rved  bv reg iste red  o r  c e rtifie d  m a il f o r  d e liv e ry  re s tr ic ted  o n ly  to th e  p e rson  
subpoenaed . T he  re tu rn  d e liv e ry  rece ip t m ust be add re ssed  so th a t the re ce ip t is 
re tu rn e d  to the d e p a rtm en t.

£c} I f  a person who is subpoenaed neglects o r refuses to obey the subpoena 
issued as provided in this section, the department m ay report the fact to the superio r 
court o r  the a p p ro p r ia te  c o u rt o f  a n o th e r ju r isd ic tio n , and m av seek an o rd e r  f r o m  
the c o u rt  com pe llin g  obed ience to the subpoena . T h e  [A N D  T H E ] cou rt, to  the 
m ax im um  exten t pe rm itted  bv law , may compel obedience to the subpoena to the same 
extent as witnesses m ay be com pe lled  to obey the subpoenas o f  the court.

* Sec . 9. A S 4 3 .0 5 .2 3 0 (a ) is amended to read:
(a ) It is un law fu l fo r  a current o r fo rm er o ffic e r , em ployee, o r agent o f  the state

CSHB 341( ) -14-
New Texc Underlined [DELETED TEXT BRACKETED]



1
2
3
4
5
6
7
8
9

10
11
1 2
13
14
15
16
1 7
18
19
2 0
21
2 2
2 3
2 4
2 5
2 6
2 7
2 8
2 9
3 0
31
3 2

to d ivu lg e  the am ount o f  incom e o r  the particu la rs set out o r  disclosed in a report o r 
return made under this title , except

( 1 )  in connection with o f fic ia l investigations o r proceedings o f  the 
departm ent, whether ju d ic ia l o r adm in istrative, in vo lv ing  taxes due under this title ;

( 2 )  in connection w ith o ffic ia l investigations o r  proceedings o f  the ch ild  
support en fo rcem ent agency, whether ju d ic ia l o r adm inistrative, invo lv ing ch ild  support 
ob liga tions im posed o r  im posab le  under A S  25  o r  A S 47 ;

( 3 )  as p rov ided  in A S  3 8 .0 5 .0 3 6  pertaining to audit functions; [A N D ]
( 4 )  a s p ro v id e d  in A S 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 : and
(5 )  as o therw ise p rov ided in this section.

*  Sec . 1 0 . A S  4 3 .0 5 .2 4 0  is repea led  anu reenacted to read:
Sec . 4 3 .0 5 .2 4 0 . T A X P A Y E R  R E M E D IE S , (a ) A taxpayer aggrieved by the 

action o f  the departm ent in fix ing  the am ount o f  a tax o r penalty may app ly  to the 
departm ent w ith in 6 0  days a fte r the date o f  m ailing o f  the notice required to be given 
to the taxpayer by the department, g iving notice o f  the grievance, and requesting an 
in fo rm a l conference to be scheduled with an appeals o fficer. The taxpayer sha ll be given 
access to the taxpaye r’ s f i le  in the department in the matter fo r  preparation fo r  the 
in fo rm a l con ference . A t the in fo rm a l conference, the taxpayer may present to the 
appeals o ffic e r arguments and evidence re levant to the amount o f  tax o r pena lty due the 
state. I f  the departm ent determ ines that a correction is warranted, the departm ent sha ll 
m ake the co rrec tion .

(b ) A  party w ho be lieves that the appeals o ffic e r is undu ly de lay ing  a hearing 
process may no tify  the com m issioner in w riting. W ith in 30  days after being notified by 
a party , the com m iss ion ..r m ay issue an o rde r prescribing a schedule fo r  the appeals 
o f f ic e r  to com p lete the in fo rm a l conference o r setting a meeting at which that schedule 
w ill be discussed and prescribed. I f  the com m issioner fails to issue an o rde r w ithin 3 0  
days a fte r receiv ing notice o f  a party's be lie f o f  undue delay, the department’s action in 
fix ing  the am ount o f  tax o r  penalty shall be considered to have been sum m arily a ffirm ed 
by  the appeals o ffic e r the same as i f  an in fo rm al conference decision to that e ffe c t were 
issued on  the last day o f  that 30 -day  period.

*  Sec . 1 1 . A S  4 3 .0 5  is am ended by adding new sections to read:
Sec. 4 3 .0 5 .2 4 1 . F O R M A L  A PPEA L . F o r a matter within the ju risd ic tion  o f  the
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o ffic e  o f  tax appeals under AS 4 3 .0 5 .4 0 5 , the taxpayer aggrieved by an in fo rm al 
con ference decision entered under A S 4 3 .0 5 .2 4 0  m ay file  with the o ffice  o f  tax appeals 
a notice o f  appeal fo r fo rm a l hearing, as provided in AS 43 .0 5 .4 3 0 , no later than 60  days 
a fte r service o f  the decision resulting from  an in fo rm a l conference.

Sec. 4 3 .0 5 .2 42 . JU D IC IA L  A P PE A L . A  person aggrieved by the action o f  the 
department under AS 4 3 .0 5 .2 4 0  in fix ing the amount o f  a tax o r  in imposing a penalty 
m ay w ithin 60 days after decision resulting from  the in fo rm al conference appeal to the 
superio r court. W hen an appeal is taken under this section,

(1 ) the taxpayer shall be given access to the file  o f  the department in the 
matter fo r  preparation o f  the appeal;

(2 ) if, a fte r the appeal is heard,
(A ) it appears that the tax was correct, the court shall confirm  the

tax;
(B ) it appears that the tax was incorrect, the court shall determine 

the amount o f  the tax; i f  the person aggrieved is entitled to recover the tax o r  
part o f  it, the coun  shall order the repayment, and the department shall 
immediately pay the amount due and attach a certified copy o f  the judgm ent to 
the payment.
Sec. 4 3 .0 5 .2 4 4 . T A X , P E N A LT Y , A N D  IN T E R E ST  P A Y A B L E  B E FO R E  

A P PE A L , (a ) In an appeal from  a decision o f  the department involving a deficiency o f  
taxes lev ied  and collected by the state, whether in a fo rm a l hearing under A S 43 .05 .241  
and 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  o r under a jud ic ia l appeal authorized by AS 4 3 .0 5 .2 4 2 , the 
taxpayer shall pay to the state the fu ll amount o f  the tax, penalty, and interest in respect 
o f  the amount o f  tax assessed that is not in dispute. The taxpayer shall post a bond, 
obtain a letter o f  credit, o r  provide other evidence satisfactory to the department that it 
is ab le to pay the amount o f  tax, penalty, and interest in respect o f  the am ount o f  tax 
assessed that is in dispute and that is the basis o f  the taxpayer’ s appeal.

(b ) The tax and interest due under this section are the amounts stated in the final 
o rd e r o f  the department from  which the appeal is taken, o r  i f  the fina l o rd e r appealed 
from  is a summary judgm ent o r partial summary judgm ent, the amount sha ll be as 
o r ig in a lly  assessed on the issue o r issues disposed o f.

*  Sec. 12 . A S  4 3 .0 5 .2 4 5  is amended to read:
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Sec. 4 3 .0 5 .2 4 5 . A S S E S S M E N T  A N D  C O L L E C T IO N  O F  T A X , P E N A L T IE S , 
A N D  IN T E R E S T . I f  a taxpayer fa ils  to f i le  a return o r report required by th is title in 
the time required by law  o r  regu la tion , o r m akes an erroneous o r  fraudulent return , the 
department shall proceed to assess the license fees, tax, penalties, o r interest and make 
a return from  in form ation th a t [W H IC H ] it obtains. A  return made and subscribed by
the department in accordance with this section is presumed su ffic ient fo r  a ll lega l
purposes. H ow ever, noth ing prevents a taxpayer from  presenting evidence o r  o ther 
in form ation on an in fo rm a l con fe rence [A P P E A L ] under A S 4 3 .0 5 .2 4 0  o r  in an  appea l 
u n d e r A S  43 .0 5 .2 4 1  o r  4 3 .0 5 .2 4 2  in order to rebut the presumed su ffic iency o f  a return 
made and subscribed by the department, no r does the presumption o f  su ffic ien cy  a lte r 
the parties' respective burdens o f  p ro o f once the taxpayer has presented evidence o r other 
m ateria l in fo rm ation  to rebut that p resumption . T he assessment o f  license fees, tax, 
penalties, o r interest under this section occurs when the department issues a notice and 
demand fo r  payment o f  the license fees, tax, penalties, o r  interest. The notice and 
demand fo r  payment is issued when the notice and demand is de livered to the taxpayer 
in person o r placed in the Un ited States m ail, addressed to the last known address o f  the 
taxpayer. Penalties and interest assessed under this title sha ll be co llected in the same 
m anner as provided in this title fo r  the co lle c tion  o f  tax o r license fees.

* Sec . 13 . A S  4 3 .2 0 .2 7 0 (a ) is amended to read:
(a ) The department may co llect taxes, w ith interest, penalties, and other 

additional amounts permitted by law , by distraint and sale, in the manner p rovided in this 
section , o f  the property o f  a person liab le to pay the taxes, interest, penalties, o r  other 
additional amounts, who neglects o r refuses to pay them within iO days from  the mailing 
o f  notice and demand fo r  payment o f  them , and who has not appealed from  the 
assessment o f  the taxes, interest, penalties, and o ther additional amounts d e te rm in ed  
under A S 4 3 .0 5 .2 4 0  o r  fo llow in g  ap pea l ta ken  u n d e r A S 4 3 .0 5 .2 4 1  o r  4 3 .0 5 .2 4 2 .

* Sec . 14 . A S  4 3 .5 5 .0 1 3 (g ) is amended to read:

WORK DRAFT WORK DRAFT WORK DRAFT

(g ) The m on th ly production at the econom ic lim it fo r  a lease o r p rope rty  is 
presumed to be 3 ,0 0 0  M c f times the number o f  w e ll days fo r the lease o r property during 
that month fo r  which the tax is to be paid. The taxpayer may rebut this p resum ption *!-

providing clear and convincing evidence of a different

-17- CSHB 341( )
New Tex? Underlined [DELETED TEXT BRACKETED]



1
2
3"1

5
6
7
8 
9

1 0
11
12
1 3
1 4
1 5
16
17
18
1 9
2 0  
2 1  
2 2
2 3
2 4
2 5
2 6
2 7
2 8
2 9
3 0
3 1
3 2

WORK DRAFT WORK DRAFT WORK DRAFT
m on th ly  production rate at the econom ic lim it fo r  the lease o r property . The-roa^ ting -  
[H E A R IN G ] sha ll be held be fore Feb ruary 15 o f  the year o r w ithin six months afte r 
com m encem ent o f  gas production fo r  a lease o r property . The m onth ly production rate 
at the econom ic lim it fo r  the lease o r  p roperty based upon the c lea r and convincing 
evidence o f  the taxpayer shall be ca lcu lated by divid ing the va lue determ ined under ( i )  
o f  this section into the average month ly direct operating cost determined under (h ) o f  this 
section .

*  Sec . 1 5 . A S  4 3 .5 5 .0 4 0  is amended to read:
Sec . 4 3 .5 5 .0 4 0 . PO W E R S  O F  D E P A R T M E N T  O F  R E V E N U E . E xcep t as 

p ro v id e d  in A S 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 . the [T H E ] department may
(1 )  require a person engaged in production and the agent o r employee o f  

the person , and the purchaser o f  o i l o r  gas, o r the ow ner o f  a roya lty  interest in o il o r 
gas to fu rn ish  additional in form ation that is considered by the department as necessary 
to com pute the am ount o f  the tax;

(2 )  exam ine the books , records, and Files o f  such a person;
(3 )  conduct hearings and compel the attendance o f  witnesses and the 

p roduction  o f  books, records, and papers o f  any person; and
(4 ) m ake an investigation o r  ho ld an inquiry that is considered necessary 

to a d isc lo su re  o f  the facts as to
(A ) the amount o f  production from  any o il o r gas location, o r o f

a com pany o r  other producer o f  o i l o r  gasi [,] and
(B )  the rendition o f  the o il and gas fo r  taxing purposes.

*  Sec. 16 . E F F E C T  O N  E X IS T IN G  R E M E D IE S  A N D  P R O C E D U R E S . This Act does not 
a ffe c t the rem edies and procedures

( 1 )  specified in A S  04 .1 1 , including AS 0 4 .1 1 .5 6 0 ; AS 0 5 .1 5 , including 
A S  0 5 .1 5 .6 1 0 ; A S  4 2 .0 5 , inc lud ing AS 4 2 .0 5 .5 5 1 ; o r A S 4 3 .5 6 , including A S  4 3 .5 6 .1 2 0  and 
4 3 .5 6 .1 3 0 ; o r

(2 )  adopted by regulation by the Department o f  Revenue governing appeal o f  a 
dec is ion  o f  the Departm ent o f  Revenue regarding

(A ) a game o f  chance o r s k ill made under AS 0 5 .1 5 ;
(B )  a permanent fund dividend under A S 4 3 .2 3 ;
(C )  a coin -operated device o r  punchboard under AS 4 3 .3 5 ; o r
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(D )  a ch ild  support ob liga tion  under AS 2 5 .2 7 .
* Sec. 17 . T R A N S IT IO N A L  P R O V IS IO N S , (a ) The remedies and procedures p rovided by 

this Act app ly to a li revenue tax appeals in which a request fo r fo rm a l hearing is filed  with the 
Departm ent o f  Revenue on o r after the e ffec tive date o f  this Act. The remedies and procedures 
ex isting be fo re  the e ffective date o f  this Act app ly to a ll revenue tax appeals in which a request 
fo r  fo rm a l hearing was filed  with the Departm ent o f  Revenue before the e ffective date o f  this 
A ct, un less, on the effective date o f  this Act,

( 1 )  there has been an in fo rm a l conference, but there has not been m ateria l
d iscove ry  by either party and substantive motions have not been filed ;

( 2 )  there has not been an in fo rm a l conference, no r has there been material
d iscove ry  by either party and substantive motions have not been filed , but the taxpayer stipulates
to  p roceed to an in fo rm a l conference under the remedies and procedures established by 
A S  4 3 .0 5 .2 4 0 , as amended by sec. 10 o f  this A ct; o r

(3 )  the parties stipulate to use the remedies and procedures established by this 
A ct; consent to that stipulation may not be unreasonab ly w ithheld by e ither party.

(b ) U n til regulations authorized under this A ct take effect, 15 A A C  05 .0 01  - 
15 A A C  0 5 .3 2 0  govern appeals within the ju risd iction o f  the o ffice  o f  tax appeals filed  after the 
e ffe c tiv e  date o f  this Act, except to the extent the regulations are inconsistent with this Act.

(c ) Notw ithstanding A S 4 3 .0 5 .4 0 5 , enacted by sec. I o f  this Act, until the o ffic e  o f  tax 
appeals has a fu ll caseload, and with the approval o f  the ch ie f administrative law judge, the ch ie f 
adm in istrative law  judge o r any other adm inistrative law judge o f  the o ffic e  o f  tax appeals may 
be appointed by the governor, by the com m issioner o f  adm inistration, o r by the com m issioner 
o f  another department to serve as a special hearing o ffic e r o r special adm inistrative law  judge 
on  another matter outside the scope o f  this Act and arising from  another department o f  the 
executive branch. Appointment under this subsection may not interfere with the primary m ission 
o f  the o ffic e  o f  tax appeals under this Act o f  the expeditious resolution o f  adm inistrative tax 
appea ls under its ju risd ic tion .

(d ) U n til 15 A A C  05 .001  - 15 A A C  0 5 .3 2 0  and other Departm ent o f  Revenue 
regu lations in e ffec t on the e ffective date o f  this Act are revised as necessary, those regulations 
continue to govern an adm inistrative appeal o f  a Department o f  Revenue decision not within the 
ju risd ic tion  o f  the o ffic e  o f  tax appeals, inc lud ing a decision regarding a

(1 )  game o f  chance o r s k i l l under AS 05 .1 5 ;
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1 ( 2 )  permanent fund d iv idend under AS 4 3 .2 3 ; and
2  ( 3 )  co in -operated device o r  punchboard under A S  4 3 .3 5 .
3  (e ) In  this section,
4  ( 1 )  "c h ie f adm in istrative law  ju d g e ” means the ch ie f adm in istrative law judge
5  o f  the o f f ic e  o f  tax appeals appointed under A S  4 3 .0 5 .4 1 0 , enacted by sec. 1 o f  this Act;
6  (2 )  "o ffic e  o f  tax appeals" means the office established in A S 4 3 .0 5 .4 0 0 , enacted
7  by sec. 1 o f  th is Act.
8  *  Sec . 1 8 . T h is  A ct takes e ffe c t Ju ly  1, 1996 .
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D EPA R T M E N T O F REV EN U E 
PR O PO SE D  M O D IFIC A T IO N S T O  CS HB 341 (W ork D raft R)

(March 8, 1996)

The fo llow in g  amendments a re  o ffe re d  to C S H B  3 4 1 , w o rk  d ra ft no . 9 -L S 1 1 2 9 \R  

(M a r . 7 , 1 9 9 6 )(h e re in a fte r , “ W o rk  D ra ft  R ” ) .

A m endm ent No. 1; (deleting provisions re la ting  to  the  B oard o f T ax  Appeals)

• I n  Section  1, page 2 , lin es 5  -9 , de lete text beginning w ith the phrase “ The o ff ic e  o f  

tax appea ls is a qu as i- ju d ic ia l agency . . . ”  and ending w ith the phrase “ . . . sha ll have at 

least tw o m em b e rs .”

• I n  Section  1, page 2 , de lete lines 2 7 -2 9  (p roposed  A S 4 3 .0 5 .4 1 0 (c ) ) .

• I n  Section  1 , page 7 , line 1 7 , delete the phrase “ by the fu l l b o a rd ” .

• In  Section  1, page 7 , lin e 3 0 , rep lace the w ord  “ b oa rd ”  w ith the phrase “ adm in istra ­

tive  law  ju d g e .”

• In  Section  1, page 8 , at lines 1, 6 , 8 , 9 , and 16 , rep lace the w ord  “ boa rd ”  in each 

lin e  w ith  the ph rase “ adm in istra tive law  ju d g e ” .

Rationale: Creation of a "Board of Tax Appeals" would be unwieldy and unnecessary to the fair 

hearing of ta.x appeals.
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A m endm ent No. 2 ; (deleting provisions re la tin g  to  d irec t appeal to  su p e rio r cou rt)

•D e le te  Section  4 , at pages 1 1 -1 2 , lin es 2 0 -2 .

•A m end  Section 5 , page 12 , line  19 , by rep lac ing  the phrase “ A S  4 3 .0 5 .2 4 0 .

4 3 .0 5 .2 4 1 .  o r  4 3 .0 5 .2 4 2 ”  w ith  the ph rase “ A S  4 3 .0 5 .2 4 0  o r  A S  4 3 .0 5 .2 4 1 ” .

• I n  Section  11 , page 16 , de le te text beg inn ing on  lin e  5 and end ing on  lin e  18 

(p rop o sed  A S 4 3 .0 5 .2 4 2 ) .

• I n  Section  1 1 , page 1 6 , line 2 1 , de lete the ph rase “ , w hether” .

• I n  Section  1 1 , page 1 6 , line 2 2 , de le te the phrase “ o r  under a ju d ic ia l appea l

au th o rized  by A S  4 3 .0 5 .0 4 2 ” .

• I n  Section 1 2 , page 17 , line 9 , de le te the phrase “ o r  4 3 .0 5 .2 4 2 ” .

Rationale: Direct review by the superior court has several disadvantages, including: 1) loss
o f the benefit o f the tax expertise o f the office o f tax appeals; 2) potentially inconsistent legal 
opinions o f uncertain status which may conflict with the opinions issued by the AUs as prece­
dent under proposed /IS 43.05.475(a); 3) burdening the superior court judiciary with tax tri­
als which are frequently document-intensive and complex, without the benefit o f the narrow­
ing and clarification o f issues resulting from administrative review; 4) placing the trial-level 
resolution o f tax disputes behind the superior court’s criminal calendar, which must take 
precedence over civil disputes. See also the Department of Law comments on Proposed Committee 
Substitute for CSHB 341 (Resources), dated Mar. 8, 1996.
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•A t page 2, line 1, insert a new Section 1, as fo llow s , and re-number a ll remaining sections 

accordingly:

* Section 1 . F IN D IN G S  A N D  PU RPO SES , (a ) The legislatu'e finds with respect to 
appeals o f  taxes assigned to the Department o f  Revenue that

(1 ) while courts have trad itionally upheld the power o f administrative agen­
cies to perform  the combined functions o f  tax audit and adjudication o f  tax appeals, certain 
taxpayers have perceived the combination o f  these functions within the Department o f  Reve­
nue as unfair;

(2 ) the commissioner o f  revenue is frequently faced with the question o f  
withdrawal from  the management o f  o r  participation in a tax matter in order to maintain 
quasi-judicial independence when the matter is appealed to the commissioner; and

(3 ) these tax appeal proceedings should be made public in order to promote 
open government and because the public has an interest in the proceedings.

(b ) The purposes o f  this Act are to

(1 ) provide a forum  not subject to the supervision o f  the commissioner o f  
revenue in which tax matters may be heard de novo in a form al recorded proceeding;

(2 ) help ensure that adjudicative decisions on formal administrative appeals o f  
tax matters assigned to the Department o f  Revenue w ill be free from  political influence and 
based upon the facts and the law ;

(3 ) preserve fo r the commissioner o f  revenue the traditional ro le o f  policy 
formu lation fo r revenue tax matters;

(4 ) not interfere with the proper exercise o f  the discretion o f  the 
commissioner o f  revenue in revenue tax matters;

(5 ) encourage taxpayers to provide a ll information pertinent to their taxes to 
the Department o f  Revenue, so that its auditors and other sta ff may properly determine the 
correct tax before the matter is appealed; and

(6 ) streamline tax appeal procedures and resolve disputes more efficiently by 
encouraging earlie r exchange o f  information between the taxpayer and the Department o f  Rev­
enue.

Rationale: a statement of findings and purposes clearly stating the Legislature’s intent in adopting the 

Act will help prevent litigation. The proposed Findings and Purposes are from H B  427.

Alternatively, a draft letter of intent is attached.

Amendment No. 3 : (providing a statement o f Findings nnd Purposes):
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Am endm ent N o . 4 : (restric ting  certa in  d iscovery )

• In  Section 1, page 6, delete text on lines 19-20 (proposed AS 43.05.455(f)).

• In  Section 1, page 6, line 11, insert a new subsection (e) to read as follows, and re­

num ber remaining subsections accordingly:

(e) Evidence on the following subjects is irrelevant and may not be admitted, 
unless the administrative law judge grants an exception in the interest o f justice:

(1) history o f legislative provisions that have not been enacted;

(2) history o f a draft regulation that has not been adopted;

(3) confidential information under AS 43 o f a taxpayer other than the 
taxpayer whose tax is the subject o f the appeal may unless the confidentiality has been 
waived by that other taxpayer.

Rationale: The language proposed regarding unenacted law aiul unadopted regulations is offered from 

H B  427 to remedy past discovery abuses in which information completely irrelevant to a particular 

appeal was sought under the guise of discovery. To allay taxpayer concerns, a prefatory clause per­

mits an ALJ in a particular case to grant exceptions. The third subsection regarding confidential tax­

payer information was proposed as Modification No. 8 by the A O C A  Tax Committee in "HB 341: The 

A O G A  Tax Committee's Comments about Tax Appeal Reform using Administrative Law Judges within 

the Executive Branch" (undated), at page 5.

The language of proposed A S  43.05.455(f) in work draft R  is superfluous with the change as 

proposed, end sc ve suggest deletion.
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A m endm ent No. 5 : (creating  a p resu m p tio n  th a t ta x  appeal proceedings a re  public)

•A m end  Section  1, page 8 , lin es 1 7 -2 0 , p roposed  A S  4 3 .0 5 .4 7 0 (a ) ,  as fo llo w s :

Sec. 4 3 .0 5 .4 7 0 .  P U B L IC  P R O C E E D IN G S  A N D  R E C O R D S , (a )  R e co rd s , 
p roceed ings, and decisions under A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  are pub lic  reco rd s and 
open  to the pub lic  except as p rov id ed  in this section .

Rationale: this amendment would create a presumption of public access to tax appeal records, pro­

ceedings, and decisions. Making these records public will encourage accountability and public confi­

dence in tax appeals, which are frequently of significant public interest. The remainder of the lan­

guage in proposed A S  43.05.470(b) would permit the A U  in a particular case to protect proprietary 

information, or information which otherwise should be kept confidential.
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A m endm en t No. 6 : (preserv ing  c u rre n t s tan d a rd  fo r review o f discretionary decisions o f

D ep a rtm en t o f  Revenue)

•A m en d  Section  1, page 10 , line 3 , by inserting the fo llow in g  additiona l subsection to

p rop o sed  A S  4 3 .0 5 .4 9 9 ,  and renum bering  the rem a in ing  subsections accord ing ly :

( 3 )  “ de n o v o ”  means a new tria l o f  re co rd  b e fo re  an adm in istrative law  judge  
w ith  oppo rtu n ity  fo r  each pa rty  to present ev idence and argum ent under AS 43.05.400 - 
4 3 .0 5 .4 5 9 .

•A m en d  Section  11 , page 15 , lin es 5 -1 8  (p roposed  A S  4 3 .0 5 .2 4 2 )  as fo llow s :

Sec . 4 3 .0 5 .2 4 2 .  J U D IC IA L  A P P E A L , (a )  W ith in  6 0  days a fte r decision re su lt­
ing f r o m  the in fo rm a l con fe rence , a pe rson  agg rieved  by the action  o f  the departm ent un ­
d e r A S  4 3 .0 5 .2 4 0  in fix in g  the am ount o f  a tax o r  in  im posing a penalty m ay appeal to 
the su p e r io r cou rt.

(b )  The supe rio r cou rt, sitting w ithout a ju r y ,  sha ll hear a ll questions de n ovo . A s 
used in this subsection , “ de n o v o ”  has the same meaning as de fined in A S 4 3 .0 5 .4 9 9 .
T he  c ou rt sha ll

( 1 )  re so lve  a question o f  fact by a p reponderance o f  the ev idence, o r  b y  a 
d if fe re n t  standard o f  p ro o f  that has been set by law  fo r  a pa rticu la r question. The fin d ­
ings o f  fact o f  the in fo rm a l con fe rence decis ion  are presumed co rrec t un less the taxpayer 
rebuts the find ings ;

( 2 )  re so lve  a question o f  law  in the exerc ise o f  the ju d g e ’ s independent
ju d gm en t;

( 3 )  d e fe r to the D epa rtm en t o f  R evenue on  a question as to a m atter c om ­
m itted  to the d isc re tion  o f  that departm ent, un less not supported by a reasonab le basis.

(c )  W hen  an appeal is taken under this section ,

( 1 )  the taxpayer sh a ll be g iven access to the f i le  o f  the departm ent in the 
m atte r fo r  p repa ra tion  o f  the appea l;

( 2 )  i f , a fte r the appea l is heard ,

(A ) it appears that the tax was co rrec t, the cou rt sha ll c o n firm  the
tax ;

DEPARTMENT OF REVENUE
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(B )  il appears that the tax was inco rrec t, the cou rt sha ll determ ine 
the am ount o f  the tax. I f  the person aggrieved is en titled  to recove r the tax o r  part o f  it, 
the cou rt sh a ll o rd e r the repayment, and the departm ent sh a ll im m ediate ly pay the am ount 
due and attach a ce rtified  copy o f  the judgm en t to the paym en t.

Rationale: "De novo" is not defined in Work Draft R. W e  believe the term should be defined to pre­

vent future disputes about the effect of the bill. "De novo " has been interpreted to have different 

meanings in different contexts. For example, one Alaska court has quoted with approval a Washing­

ton case which held that "de novo trial"

“ ‘ require[sj no less than a determination by the trial court which war ‘independent 
of any conclusion of the school board, a n d . . . based solely upon the evidence and 

testimony which the trial court receives. ’ "

Asevedo v. Anchorage School Dist.. 843 P.2d 1209, 1209 (.Alaska 1992), quoting Matanuska-Susitna 

Borough v. Lum. 538 P.2d 994, 1001 (Alaska 1975), quoting Hattrick v. North Kitsap School Dist..
81 Wash. 2d 668, 504 P. 2d 302, 303 (1972).

Work Draft R, as currently drafted, does not contemplate review of tax decisions completely 

"independent of any conclusion" of the Department of Revenue because proposed A S  43.05.435(3) 

requires deference certain Department of Revenue decisions. This subsection, originally proposed in 

H B  427, Sec. 2 (proposed A S  44.21.625), maintains the current discretion the Department of Revenue 

and its commissioner have to implement tax policy. That discretion has been noted in many Alaska 

cases, including State, Dept, of Revenue v. Parsons Corp.. 843 P. 2d at 1241; Handlev v. State. Dept, 
of Revenue. 838 P. 2d 1231, 1233 (Alaska 1992); Gulf Oil Corp. v. State. Dept, of Revenue. 755 P. 2d 

372, 378 n. 19 (Alaska 1988); Tesoro Alaska Petroleum Co. v. Kenai Pipe Line Co.. 746 P.2d 896 
(Alaska 1987); Earth Resources Co. v. State. Dept, of Revenue. 665 P. 2d 960, 964 (Alaska 1983);

Nat. Bank of Alaska v. State. Dept, of Revenue. 642 P. 2d at 815.

The discretionary decisions of most if not all other Alaska agencies are given deferential review. E.g. 

A S  44.62.570(e) (requiring deference to agency’s discretionary' decisions).

By adopting the section from H B  427 regarding Scope and Standards for Decision, we interpret that 

Work Draft R is intended to preserve this deferential review of matters committed to the discretion of 

the Department of Revenue. If that is true, this intent will be made express by adopting the definition 

of "de novo" which is proposed, to make it clear that “de novo" under this bill does not mean some­
thing defined by some other statute or case (such as the Hattrick case quoted above), and that the bill 

does not eradicate the traditional deferential review of discretionary decisions of the Department of 

Revenue.

We suggest additions to proposed A S  43.05.242 that clarify that appeals to superior court will occur

under the same standard of review as appeals to the Office of Tax Appeals.

Proposed Section 43.05.242 in Work Draft R  is also ambiguous as to whether the appeal to 

superior court will be tried to a judge, or to a jury. The proposed language expressly states 

that the trial de novo shall be to the court, sitting without a jury.
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A m endm ent N o.7 ; (placing A LJs in th e  p artia lly  exem pt service)

•A m end  Section  6 , page 12 , lines 2 4 -2 7 , to read as fo l lo w s :

* Sec . 6 . A S  3 9 .2 5 .1 2 0 (c )  is am ended by add ing  a pa rag raph  to read:

( 2 5 )  the c h ie f adm in istra tive  law  ju d g e  and any o th e r adm in istra tive 
law  ju d g es appointed to the o f f ic e  o f  tax appea ls o f  the D epa rtm en t o f  A dm in is tra tion  
unde r A S  4 3 .0 5 .4 1 0 .

Rationale: Work Draft R  places the Chief A U  and other A U s  in the exempt service. W e  believe that

positions of this nature are more properly placed in the partially exempt service, especially in light of

the provisions which would protect these personnel from adverse disciplinary action or removal other 

than “for cause. ”
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A m endm ent No. 8 : (preserv ing  th e  oil and  gas p roduction  tax  p resum ption  o f “ m onthly 

p roduction  ra te  a t th e  econom ic lim it” ) u

A m end Sec tion  14 , at page 17, lines -34 -32 , by de leting the phrase “ m eeting w ith
3Z . /

rep resen tatives o f  the D epa rtm en t o f  Revenue [F O R M A L  H E A R IN G  U N D E R  A S  tn- - ^  ' / /  M

4 3 .0 5 .2 4 0 ] ”  and rep lac in g  w ith the phrase “ a fo rm a l hearing under AS 43.05.241 o r  a ju d i­

cial appea l u n d e r  AS 43.05.242 TAS 4 3 .0 5 .2 4 0 1 ” . f  ' ^  ^  j ^

•A m end  Sec tion  14 , at page 18 , lines 1 -2 , by de leting the phrase “ m eeting [H E A R IN G ] " /  ‘ /
J

and rep lac ing  w ith  the ph rase “ h ea rin g ” . 5
r ' * , / & : *  T-

Rationale: If proposed /IS  43.05.242 is deleted, as suggested above, this section will be unnecessary 
and should be deleted in its entirety. However, if proposed A S  43.05.242 is retained, this amendment 

will preserve the current statutory presumption in AS 43.55.013(g) for the “monthly production rate at 
the economic limit; " the amendment specifies that the presumption may be overcome only if the 
taxpayer makes a showing by clear and convincing evidence at the hearing. The language contained 

in Work Draft R, Section 14, suggests that a taxpayer must make a clear and convincing showing to 

the department of revenue at a "meeting. ” It is inappropriate to require this kind of showing at an 

informal conference, which is not a formal, recorded proceeding. The amendment proposed in Work 

Draft R, Section 14, will make it ambiguous as to what the standard will be for a taxpayer to over­

come the statutory presumption of A S  43.55.013(g) at a formal hearing or other de novo proceeding 

on appeal from a department of revenue decision.

If the intent of the change proposed in Work Draft R is to modify the burden of proof required to over­

come the presumption of A S  43.55.013(g), then we also suggest that the title to the bill be modified to 

reflect this substantive change in the oil and gas production tax.
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Le tte r o f  In ten t 
fo r

F inance C om m ittee Substitute f o r  H ouse  B i l l  341  

I t  is the intent o f  the L eg is la tu re  to p rov id e  a fo ru m  no t sub ject to the supe rv is ion  o f  the 

com m iss ione r o f  revenue in which revenue tax m atters m ay be heard  de n ovo  in  a fo rm a l 

recorded  p roceed ing ; to  h e lp  ensure that ad jud icative dec is ions on  fo rm a l adm in istrative 

appea ls o f  tax m atters assigned to the D epartm ent o f  R evenue w i l l be fre e  f ro m  po litica l 

in flu ence and based up on  the facts and the law ; to p rese rve  f o r  the com m iss ione r o f  revenue 

the trad itiona l r o le  o f  p o lic y  fo rm u la tio n  fo r  revenue tax m atters ; to  no t in te rfe re  w ith the 

p rop e r exerc ise o f  the d isc re tion  o f  the com m iss ione r o f  revenue in  revenue tax m atters; to 

encou rage taxpayers to p ro v id e  a ll in fo rm a tion  pertinen t to the ir taxes to the D epartm ent o f  

R evenue , so that its aud ito rs and o the r s ta ff  m ay p ro p e r ly  determ ine the co rre c t tax b e fo re  

the matter is appea led ; and to stream line tax appeal p rocedu res and re so lve  disputes m ore 

e ffic ie n t ly  by encou rag ing  e a r lie r exchange o f  in fo rm a tio n  between the taxpayer and the 

D epartm ent o f  R evenue .

T he re  is a pe rcep tion  by ce rta in  taxpayers that the com b ina tion  o f  the functions o f  tax audit 

and ad jud ication  o f  tax appea ls w ith in the D epartm ent o f  R evenue is u n fa ir . A lth ough  courts 

have trad ition a lly  uphe ld  the pow er o f  adm in istra tive agencies to com bine these functions , 

C S H B  341 addresses this conce rn .

P re sen tly , the com m iss ion e r is frequen tly  faced w ith the question o f  w ithd raw al from  the 

m anagement o r  pa rtic ipa tion  in  a tax m atte r in o rd e r to m aintain quasi-jud ic ia l independence 

w hen the m atter is appea led to the com m iss ione r. U n d e r C S H B  3 4 1 , the com m iss ione r o f



T E S T IM O N Y  O F  T H E  

A LA SK A  O IL  AND GAS A SSO C IA T IO N  

T O  T H E  H O U SE  JU D IC IA R Y  C O M M IT T E E  

R E G A R D IN G  H O U S E  B IL L  N O . 341

M arch  8 ,1 9 9 6

G o od  a fte rnoon , M r. Chairm an and M em bers o f  the Jud ic ia ry Com m ittee . M y  nam e is 
D an  Seekers, and I  am  the chairm an o f  the T ax  Com m ittee o f  the A laska O i l and Gas A sso­
c iation ( “ A O G A ” ). A O G A  is a trade association w hose 19 m em ber com panies account fo r  
the m a jo rity  o f  o i l and gas exp lo ra tion , p roduction , transportation , re fin ing  and m arketing 
activ ities in A laska . W e  are grate fu l f o r  this opportun ity to o f fe r  ou r com m ents, w h ich re ­
f le c t the unanimous consensus o f  the T ax  C om m ittee .

T he  present tax appea ls p rocess is, we be lieve , se riou s ly  flaw ed  in practice and denies tax­
payers the opportun ity to have their tax appeals heard and decided by a tru ly  independent 
and im partia l tribuna l. T he d ra ft Jud ic ia ry C S  fo r  H B  341 w ou ld  s ign ifican tly  re fo rm  this 
p rocess. There are n ine areas in p a rticu la r which w e w ou ld  lik e  to address. In  som e areas 
we have reached agreem ent w ith the Adm in istra tion , and in others we have n o t

1. Leg is la tive  con firm a tion . U n lik e  the D epartm ent o f  R evenue , A O G A  be lieves it is 
sound pub lic  po licy  f o r  the Leg is la tu re  to con firm  appointments to the adm in istrative law  
ju d g e  positions. T liese  peop le  m ay decide cases in vo lv in g  tens o r  even hundreds o f  m il­
lio n s  o f  d o lla rs  in tax c la im s. Su re ly  the Leg is la tu re  has a p rope r interest in  ensuring that 
these peop le  are qua lified , capab le and fa ir .

A O G A  a lso  supports con firm ation  because it p rov ides taxpayers w ith an oppo rtu n ity  to 
com m ent on a candidate be fo re  the decis ion to appoint him  o r  her becomes fin a l. T h is  en­
sures that, in the event som eone is named w ho has demonstrated bias o r  s im ila r im p rope r 
conduct in  the past, there w ill be an opportun ity  to m ake peop le  aware o f  those facts be fo re  
the appointment becomes fin a l.

F in a lly , A O G A  supports con firm ation  because it prevents an im proper in flu ence that the 
E xecu tive  B ranch m ight otherw ise have o v e r an adm inistrative law  judge  i f  it c ou ld  ho ld  
ou t the lu re  o f  appointm ent o r  reappointm ent to that person . W e  are not say ing  that this has 
e v e r happened, n o r that we be lieve it is lik e ly  to happen. B u t the po in t is, it c o u ld  happen. 
B y  having  an independent body lik e  the Leg is la tu re  in vo lved , even the po ss ib ility  o f  this 
happening is rem oved , since the Execu tive B ranch  w ou ld  no  lon g e r be ab le to  “ d e liv e r”  on 
such a d ea l on its ow n .

U n d e r Bradnerv. H a m m o n d , 5 5 3  P .2 d  1 (A la sk a  1 9 7 6 ), leg is la tive  c on firm a tion  is a llow ­
ed under the “ separation o f  pow ers”  doctrine on ly  to the extent it is sp ec ifica lly  au thorized 
under the A laska Constitu tion . A O G A  is p leased to see that "9 -LS1129N R " dated 3 /7 /96  
(w h ich  I w i ll re fe r to as "W o rk  D ra ft R "  in the rest o f  m y testim ony) inc ludes p rov is ion s to 
ensure that the new adm in istrative law  judges w ill fa l l w ithin the scope o f  a llow ab le  leg ­
is la tive  con firm ation  under section 2 6 , A rtic le  I I I  o f  the A laska  Constitution .



2 . Standards o f  rev iew . I t  is im portan t here to  em phasize at the outset that A O G A  and the 
D epartm ent o f  Revenue are in fundam enta l agreement about the standards by which the tax 
c la im s m ade by the D epa rtm en t are to be review ed . On questions o f  fact, both sides agree 
that disputes about what ac tu a lly  happened shou ld  be heard and decided as i f  there were a 
c lean  slate. Th is is the heart o f  what the attorneys c a ll “ tria l de novo'' O n  questions o f  
law , which m ost o ften  re la te  to what a pa rticu la r statute o r  regu la tion  m eans, the adm in is­
tra tive law  judges w ill n o t be bound by the leg a l positions taken by the D epa rtm en t o f  R ev ­
enue, but w i l l be free  to  decide fo r  them se lves which position o r  in terpretation is best. On 
questions where the D epartm en t has been le g a lly  vested w ith d iscretion , its exerc ise  o f  that 
d isc re tion  is to  be uphe ld  so  lon g  as it is has a reasonab le basis.

W h i le  both sides endorse these standards o f  rev iew , it is p rob ab ly  a lso  true that both have 
concerns about how  last tw o w i ll w o rk  in  practice. G iven  the b road statu tory mandates o f  
the D epartm ent to adm in ister, co lle c t and en fo rce the state’ s tax law s, taxpayers are con ­
cerned that a lm ost any leg a l question cou ld  po ten tia lly  be characterized as one in vo lv in g  the 
D epa rtm en t’ s d iscretion . In  practice, this w ou ld  m ake a dead le tte r o f  the “ substitution o f  
ju d gm en t”  standard f o r  o rd in a ry  leg a l issues, which is som eth ing we, as taxpayers , d o  not 
be lieve  is appropriate o r  intended. C on ve rse ly , an undu ly na rrow  read ing o f  w hen the D e ­
partm ent is le g a lly  vested w ith discretion cou ld  end up im pairing the D epa rtm en t’ s p roper 
exerc ise o f  the d iscretion that the Leg is la tu re  intended it to have, which is som eth ing we 
doubt is e ither supported by the D epartm ent o r  intended by you r Com m ittee .

B ecause the decision about which ru le  app lies is so dependent on  the pa rticu la r c ircum ­
stances o f  each ind iv idua l case, we do  not see a w ay to leg is la te so as to ensure that the 
adm in istra tive law  judges w i l l m ake the righ t c a ll in choosing which ru le  to  app ly . Instead, 
w e w ill have to trust the adm in istrative law  judges to  c a ll ba lls as b a lls  and strikes as strikes 
in  th is area. H ow eve r, because the question o f  which ru le  is app licab le  is i ts e lf  a  leg a l 
question , the adm in istrative law  judges w i ll decide this question fo r  them se lves on  a case- 
by-case basis w ithout be ing bound by the D epa rtm en t’ s characterization o f  it. T h is  gives 
them  the au thority  to decide independently , which is as fa r  as one can go w ith leg is la tion . 
W he th e r they ac tua lly exerc ise that au thority in  practice w ill be up to the ind iv idua ls who 
are nam ed as the adm in istrative law  judges .

T he re  is one change that A O G A  urges the Com m ittee to m ake to W o rk  D ra ft  R . In  lines 
1 5 -1 6  on  page 4 , you  sh ou ld  de lete the w ords "the find ings o f  fact o f  the in fo rm a l con fe r­
ence decis ion  are p resum ed correct unless the taxpayer rebuts the find ings" and a lso  delete 
the sem ico lon  at the end o f  lin e  16. T h is language is both inappropriate and unnecessary, 
and the D epartm ent o f  R evenue d id  not ob jec t to deleting this language du ring the sub­
com m ittee 's w o rk  sessions .

3 . D is c o v e ry . A O G A  is in  partia l agreement w ith the Departm ent o f  R evenue about the 
sub ject o f  d iscove ry . T h e  A dm in istra tion ’ s b i ll (H B  4 2 7 )  w ou ld  gene ra lly  lim it d iscove ry  
to o n ly  that in fo rm ation  which w ou ld  ac tua lly  be adm issib le in  the fo rm a l hearing . A O G A  
po in ted  ou t that there are som e types o f  d iscove ry  in  which it is im possib le  to k n ow  in ad­
vance w hether it w ill y ie ld  adm issib le evidence o r  not. F o r  exam p le , a taxpaye r shou ld  be 
ab le to fin d  ou t whether d ie State has been taking a consistent position w ith  o th e r taxpayers 
on  an issue o r  not. I f  it has been consistent, then there is no issue, and the an sw er to the 
question is irre levan t and inadm issib le . B u t i f  the State has been inconsistent, then it be­
com es h ig h ly  re levan t to the question o f  d isc rim ination against pa rticu la r taxpayers , o r  
w hether the D epartm ent has ac tua lly  adopted a position on the issue. There was n o  disa­
greem ent o v e r A O G A ’ s po in t, n o r d id A O G A  disagree with the D epartm ent’ s concern  that 
open -ended  “ fish ing  exped itions”  sh ou ld  be prevented. As a re su lt o f  d iscussions w ith the 
D epartm ent o f  Revenue , com prom ise language was deve loped on  this m atter w h ich is satis­
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fa c to ry  to both sides. A O G A  is p leased  to  see that com p rom ise  language appears in W o rk  
D ra ft  R , beginning w ith lin e  2 8  on  page 4  and continu ing th rough lin e  5 on  page 5 .

H ow eve r, the o ther area regard ing d iscove ry  is one where A O G A  and the D epa rtm en t o f  
R evenue do  not agree. The D epa rtm en t wants to dec la re inadm iss ib le , as a m atte r o f  law , 
ev idence about the leg is la tive  h is to ry  o f  b ills  that d id n ’ t pass, about regu la tions that w e ren ’ t 
adopted , and about o the r taxpayers. A O G A  acknow ledges that in m any cases these types 
o f  in fo rm ation  m ay be irre levan t. B u t there have been rea l cases in the past w here these 
types o f  evidence were in fact h ig h ly  re levan t to issues in the appea l. It  is th e re fo re  im por­
tant not to  prevent this in fo rm ation  from  being d iscove red  and adm itted as ev idence when it 
is re le v a n t

The latest language o ffe red  by the D epartm ent to A O G A  still declares these types o f  ev i­
dence to be irre levan t as a m atter o f  law , even though it then proceeds to au tho rize  the ad­
m in istra tive law  judges to m ake exceptions and adm it the evidence anyw ay. W e  be lieve it 
is com p le te ly  inappropriate to dec la re an entire category o f  ev idence to be irre le van t when in 
fac t eve ryone know s that som etim es the evidence can in fact be re levant. T h e re fo re ,
A O G A  cannot endorse the D epa rtm en t’ s m ost recent p roposa l.

W e  be lieve the language a lready in  W o rk  D ra ft R  su ffic ien tly  au thorizes the adm in istrative 
law  judges to prevent d iscove ry from  becom ing abusive in tax appea ls and thereby lead  to 
g reater e ffic iency . U ltim a te ly , on e  reaches a po in t in leg is la tion  where one has fu l ly  en ­
ab led  p eop le  to d o  the righ t th ing, and thereafter one must trust that those p eop le  w ill actu­
a l ly  exerc ise their au thority and d o  it. W e  be lieve this is where we are w ith respect to this 
area in  the subject o f  d iscove ry .

4 . O p tion  to go d irec tly  to cou rt. The op tion  o f  p roceed ing d ire c tly  to S u pe rio r C ou rt in ­
stead o f  to the new  adm in istrative law  judges was not som eth ing that A O G A  proposed . 
H ow eve r, we fin d  m erit in this p rop o sa l and acco rd ing ly  endorse it.

A lth ough  we agree w ith the A dm in istra tion  that m ost taxpayers w i ll p re fe r the tax expertise 
and p rocedu ra l ru les o f  the new  system  o f  adm in istrative law  judges , there m ay  be times 
when it w ou ld  be m ore  e ffic ien t and expedient to p roceed  d irec tly  to court. F o r  exam p le , 
when it is c le a r that a pa rticu la r issue w i ll lik e ly  be appea led to  the Supe rio r C ou rt and be­
yond , the taxpayer m ay p re fe r to p roceed  d irec tly  to cou rt to a v o id  the tim e and expense o f  
go ing  firs t to an adm in istrative law  ju d g e  and then to court.

O r , i f  a dispute in vo lv e s  issues that an adm in istrative law  ju d g e  cannot ru le  on , such as 
constitu tiona l issues, it w ou ld  m ake much m ore sense to a llow  a direct appea l to  the fo rum  
where those issues can be dea lt w ith . O therw ise , they c ou ld  w e ll end up hav ing  to be lit i­
gated tw ice —  once be fo re  the adm in istrative law  ju d g e  anyw ay , in o rd e r to p rese rve  the 
righ t to argue those issues la te r in the appea l, and again in court.

A s M r. P au l F ran ke l m entioned in his testim ony be fo re  the jo in t  hearing o f  the H ou se  Judi­
c ia ry  and F inance C om m ittees on  Feb rua ry  29th , the fede ra l tax system  o ffe rs  taxpayers a 
cho ice  o f  fo rum s. C erta in  states lik ew ise  p rov id e  an op tion  (e .g ., N ew  H am psh ire , F lo r ­
ida , G eo rg ia  and A labam a ). B y  m ak ing  the option ava ilab le  in  A laska , the State is saying 
to taxpayers that it is com m itted to ensuring that the tax appeals process is fa ir . I f  any tax­
p a ye r has a residua l concern abou t the independence o f  the adm in istrative law  ju d ges , the 
taxpaye r has the o the r op tion . B u t I  w ou ld  repeat that we expect the op tion  o f  go ing  d i­
re c tly  to court to be one that is used o n ly  on an excep tiona l basis.



H av in g  a choice to go e ither to an adm in istrative law  judge  o r  to court w ill p rov id e  a ba l­
ance between the tw o fo rum s and w i l l a id  each other in a rriv ing  at fa ir , im partia l decisions: 
on e  w ith technical expertise and the o th e r with ju d ic ia l w isdom .

5 . C ou rt R u le  change. In  an ea r lie r w o rk  d ra ft o f  the Jud ic ia ry  C S , there w as a B i l l  Sec­
tion  stating that the creation  o f  a righ t to  tria l de novo when a taxpayer e lects to appeal d i­
re c t ly  to Supe rio r C ou rt is a change in  R u le  6 0 9 (b ) o f  the A la ska  Ru les o f  A ppe lla te  P roce ­
du re . A O G A  agrees w ith the leg a l conc lu s ion , re flec ted  in W o rk  D ra ft R , that the creation 
o f  such a righ t is a change o f  substantive tax law  and p o lic y , and there fo re  does no t require 
a tw o-th irds vo te  o f  each leg is la tive  b od y  as w ou ld  be requ ired  fo r  a change in the C ou rt 
R u le s . In  Matanuska-Susitna Borough  v. Lum,  5 3 8  P .2 d  9 9 4  (A la sk a  1 9 7 5 ) , and Wine- 
gardner v. Greater Anchorage Area Borough, 5 3 4  P .2 d  5 4 1  (A la ska  1 9 7 5 ) , the A laska  
Sup rem e C ou rt ru led  that the creation o f  a righ t to de novo consideration in cou rt is a matter 
o f  substantive tax p o lic y , n o i one o f  cou rt procedure . In  both cases the C ou rt uphe ld a 
statu tory righ t to de novo consideration in  an adm inistrative appeal despite fo rm e r Appellate 
R u le  4 5 , which said that cou rt rev iew  in  adm in istrative appeals w ou ld  be based on  the 
re c o rd  b e low .

A ppe lla te  R u le  6 0 9 (b ) re flec ts the genera l statutory ru le  under the Adm in istrative Procedure 
A ct. A S  4 4 .6 2 .5 7 0 , wh ich sets the scope o f  ju d ic ia l re v iew  fo r  a ll adm in istra tive appeals 
to which the Adm in istra tive P rocedu re A ct applies, does not create a righ t to  de novo con­
side ration  in court. R a th e r, it says the cou rt “ m ay”  grant tr ia l de novo in  w ho le  o r  in part, 
w h ich  means de novo consideration  is d isc retionary w ith the judge .

H ow eve r, tax appeals cu rren tly  are not subject to the Adm in istrative P rocedu re A ct, n o r 
w ou ld  they be under W o rk  D ra ft O . A nd , as Winegardner and Lion m ake  c lea r, the Leg is ­
la tu re  can, by statute, create a substantive righ t to de novo consideration in  certa in kinds o f  
adm in istra tive appeals, and that righ t w i ll be upheld even though it m ay be inconsistent 
w ith  the C ou rt R u les . S ince it is a substantive right that w ou ld  be created under W o rk  
D ra f t  O , not a change in the cou rts ’ in te rna l p rocedure, a tw o-th irds vo te  is not needed and 
B i l l  Section  19 shou ld  be deleted. Indeed , R u le  6 0 9 (b ) w i ll s till app ly  w ith pe rfec t fo rc e  to 
those adm inistrative appea ls that are sub ject to the Adm in istrative P rocedu re Act since, in 
those , there s till w ill w on ’ t be a statu tory right under the Adm in istrative P rocedu re Act to 
de novo consideration  in  court.

6 . P u b lic  p roceed ings. A O G A  endorses the p rov is ion s in W o rk  D ra ft R  to keep con fid en ­
tia l the reco rd , p roceed ings and decis ion in a tax appeal in  fron t o f  an adm in istrative law  
ju d g e  until the appeal gets in to S u p e rio r Court. Th is re flec ts the ru le  under the existing 
law . T he D epartm ent o f  R evenue has p roposed that the proceed ings be opened at the be­
g inn ing o f  the fo rm a l hearing process b e fo re  an adm in istrative law  judge , instead o f  at the 
end o f  that process.

A O G A  sees no  reason w hy , in m ov ing  the fo rm a l hearing to an adm in istrative law  judge 
ou ts ide o f  R evenue , there shou ld  be any change to the present ru le . W hen  a case m oves to 
cou rt, the fu l l reco rd  bearing on the argum ent and ad jud ication o f  the issues in the case 
does becom e pub lic . In  o th e r w ords, the pub lic cannot watch a tax appea l liv e  and in per­
son as they watched the O . J. S im pson  tria l on T V . T hey  have to wait to  fin d  ou t what 
happened. B u t they are no t cut o f f  f rom  that in fo rm ation ; even tua lly  they d o  have access. 
M eanw h ile , the existing protection o f  con fid en tia lity  as the proceedings u n fo ld  a llow s the 
partic ipants to focus on  the matters at hand , instead o f  grandstanding to a pub lic  audience.

I t  has been suggested that the pub lic fee ls  uneasy about the negotiation o f  la rg e  tax settle­
m ents in p rivate in the past, and that th is pub lic concern ju s tifie s  opening the tax-appeal 
p rocess to the pub lic at an e a rlie r stage than current law  p rovides. H ow eve r, settlement
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discussions w ou ld  s till be private and con fid en tia l even i f  the fo rm a l hearing w ere opened 
to the pub lic . E ven  the pa rticu la r te rm s o f  any settlem ent cou ld  s t ill be kep t con fid en tia l. In  
o th e r w ords, open ing the hearings up to the pub lic  isn ’ t a cure to the a lleg ed  p rob lem  about 
negotiating settlements in private . N o r  is there a cu re to  this pa rticu la r p rob lem  —  i f  the 
State w ishes to p rese rve the po ss ib ility  o f  having tax settlements in the fu tu re , there w ill 
have to be a way fo r  them to be negotiated p riv a te ly  and o f f  the record . O therw ise there 
s im p ly  w ill not be any settlements.

7 . D e fin ition  o f  "de novo". A O G A  and the D epartm ent o f  R evenue have reached an 
agreem ent on  the issue o f  whether a de fin ition  o f  "de novo" sh ou ld  be inc luded  in the B i l l 
o r  not. B o th  sides ag ree that, in the context o f  this pa rticu la r leg is la tion , "de novo" means 
the standards and procedu res fo r  tax appea ls that w ill be heard be fo re  adm in istrative law  
judges under the B i l l .  S ince there is o n ly  one p lace where that term  is used in the context 
o f  adm in istrative law  jud ges , inserting language there to m ake this c la rific a tion  w i ll e lim i­
nate the need fo r  a de fin ition . A O G A  is p leased to see that such a c la rific a tion  has been 
m ade in  lin es 11 -1 2  on  p . 4  o f  W o rk  D ra f t  R .

8. P rocedu re to rebut the presumed production  rate at the econom ic lim it f o r  E L F  purposes 
unde r the production  ta x . B i l l  Section  15 , beginn ing w ith lin e  2 7  on p. 17 o f  W o rk  D ra ft  R  
and runn ing  th rough lin e  7  on  p. 18 , m akes certa in am endm ents to A S  4 3 .5 5 .0 1 3 (g ) .  S ec ­
tion  0 1 3 (g )  p rov ides f o r  the rebutta l o f  a presum ption about the rate o f  gas p roduction  at the 
econom ic  lim it f o r  a lease o r  p rope rty .

A O G A  and the D epa rtm en t o f  R evenue agree that the second sentence in A S  4 3 .5 5 .0 1 3 (g ) 
sh ou ld  be changed to read  as fo llo w s : “ l i i e  taxpayer m ay rebu t this p resum ption  by p ro ­
v id ing  c lea r and convinc ing evidence o f  a d iffe ren t m on th ly  production rate at the econom ic 
lim it f o r  the lease o r  p rop e rty .”  T h is change w ill ensure that the “ c lea r and conv inc ing  ev i­
dence”  standard f o r  rebutting this E L F  presum ption  under the present law  w i l l continue to 
app ly  under the new p rocedu res, both in  m ak ing  the in itia l show ing to the D epa rtm en t o f  
R evenue and in any subsequent appeal from  the D epa rtm en t’ s decision based on that 
show ing , regard less w hether that appea l goes to an adm in istrative law  ju d g e  o r  d irec tly  to 
S u p e rio r C ou rt.

It  is unc lea r at this tim e w hether any fu rth e r changes to A S  43.C 5 5 .0 1 3 (g ) sh ou ld  be m ade 
in ligh t o f  the p rocedu ra l changes m ade e lsewhere in  the B i l l ,  a r  j  A O G A  and the D epart­
m ent o f  Revenue have ag reed to study this question fu rther.

9 . T ransition  ru le . A O G A  is in basic agreem ent w ith the D epartm ent o f  R evenue that tax­
payers w ho are fa r  advanced in the ir fo rm a l hearings when the B i l l  becom es law  shou ld  not 
be a llow ed  to sw itch o v e r  to  the new  procedu res and start o v e r. C on ve rse ly , they agree 
w ith us that taxpayers w ho  are s till at a v e ry  ea r ly  stage in  the ir fo rm a l hearing proceed ings 
sh ou ld  be a llow ed  to use the new p rocedu res.

W e  have been unab le to reach agreem ent w ith the D epartm ent on  the precise w o rd ing  o f  
such a transition ru le , and so we o f fe r  o u r ow n p roposa l f o r  the C om m ittee ’ s conside ra ­
tion . A O G A  recom m ends strik ing in  its en tirety B i l l  Section  1 7 (a ), which appears in lines 
2 -1 5  on p. 19 o f  W o rk  D ra ft  R , and rep lace  it w ith a new B i l l  Section 1 7 (a ) that w ou ld  read 
as fo l lo w s :

“ Sec . 1 7 . T R A N S IT IO N A L  P R O V IS IO N S , (a )  T he  rem ed ies and 
procedures p rov id ed  by this A c t ap p ly  to a ll revenue tax appeals in which a re ­
quest f o r  a fo rm a l hearing is f i le d  w ith the D epartm ent o f  R evenue on  o r  a fte r 
the e ffe c tive  date o f  this Act. T he  rem edies and procedures ex isting b e fo re  the 
e ffe c tive  date o f  this A ct app ly to  a l l revenue tax appeals in which a request fo r
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fo rm a l hearing was fi le d  w ith the Departm ent o f  R evenue be fo re the e ffe c tive  
date o f  this A ct, un less

“ (1 )  an in fo rm a l con fe rence is s till in p rog ress as o f  the e ffe c tive  
date o f  this Act, and the taxpayer w ithdraws the pend ing request f o r  a fo rm a l 
hearing under the rem edies and procedures ex isting be fo re  the e ffec tive  date o f  
this Act;

“ ( 2 )  there has been an in fo rm a l con ference under the rem edies and 
procedures existing b e fo re  the e ffe c tive  date o f  this A ct; and as o f  M arch  1,
1 9 96 , w ith respect to the subsequent fo rm a l hearing under those rem ed ies and 
p rocedu res, there has been no  m ate ria l d iscove ry  by  e ither party and no  m otions 
have been fi le d  fo r  sum m ary ad jud ication on lega l issues re la ting to the am ount 
o f  tax o r  penalty ;

“ ( 3 )  in fo rm a l con ference was w aived in  fa v o r o f  p roceed ing d i­
re c tly  to fo rm a l hearing under the rem edies and p rocedures ex isting b e fo re  the 
e ffec tive  date o f  this Act; and

“ (A ) as o f  M a rch  1 ,1 9 9 6 ,  there has been no m ateria l d isc ov ­
e ry  by e ither party and n o  m otions have been fi le d  fo r  sum m ary ad jud ica­
tion on leg a l issues re la ting  to  the amount o f  tax o r  penalty ; and

“ (B )  the taxpayer stipulates to  g o  to in fo rm a l con fe rence under 
the rem edies and procedu res estab lished by this Act; o r

“ (4 )  the parties stipu late to fo llo w  the rem edies and p rocedu res es­
tab lished by this Act; how ever, consent to such a stipu lation m ay no t be un rea­
sonab ly  w ithhe ld .”

There is a lso  a technical change to W o rk  D ra ft  R  that A O G A  w ou ld  ask the C om m ittee to 
m ake. A t the beginning o f  lin e  31 on  p . 2 , insert the w ords "d isc ip lined  o r"  in f ro n t  o f  
"rem oved". T h is w i ll treat the c h ie f adm in istrative law  ju d g e  the same w ay the o th e r ad­
m in istra tive law  judges are treated in  lin es 1 -3  on  p. 3.

In  conc lu s ion , M r. C hairm an , we in  A O G A  app laud you  and y o u r C om m ittee f o r  y o u r 
d iligence and hard w o rk  in deve lop ing  the C om m ittee ’ s C S  fo r  H B  3 4 1 . W e  pa rticu la rly  
app laud the subcomm ittee and their e ffo rts . W e  a lso  acknow ledge and appreciate the w ill­
ingness o f  the Departm ent o f  R evenue and the A ttorney G en e ra l’ s O ffic e  to m eet w ith us 
and s incere ly  try  to re so lve  o r  at least na rrow  the areas o f  disagreement.

A s it has been fo r  a num ber o f  years , the re fo rm  o f  A la s k a ’ s present tax-appea ls system  
rem ains a p rio rity  o f  A O G A  and its m em bers . W e  be lieve that, w ith the changes ou tlined 
ea rlie r, you  w ill have a sound , fa ir  and w o rkab le  b ill that w ill p rov ide re a l re fo rm  to tax ap­
peals. I  can p ledge to you  that we in A O G A  are com m itted to w ork ing  w ith this Leg is la tu re 
and the Adm in istration  to ensure that these re fo rm s are enacted.

T hank you  again fo r  this opportun ity  to  testify .
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* * * * * * *  D R A F T

O p e ra t in g  B u d g e t

This bill creates an Office of Tax Appeals as a quasi-judicial board, attached for 
administrative purposes to the Department of Administration.

O p e ra t in g  C o s t s

Personal Services - The Office of Tax Appeals will include two Administrative Law Judges 
(equivalent to a Limited Entry Commissioner, range 26, annual cost $96.4) who will hear all 
appeals involving tax matters from the Department of Revenue, including severance 
tax, corporate income tax, and all fisheries taxes. The ALJs will require the support of 
a full-time clerk, Administrative Clerk II range 8, annual cost $32.8, for a total cost of $225.6. 
Because the workload in the PFD and CSED areas has grown so tremendously in recent 
years, DOR will not be able to reducetts-current staff of three hearing officers.

Travel - Cost based on an estimated seven trips (airfare $400) with 3 days ($120 per 
day) of per diem each trip. Total cost $5,320. The funding for major hearings (lasting 
in excess of 3 to 5 days) is not included in the fiscal note as the costs will be charged 
to the parties involved in the appeal.

Contractual - Additional funding is needed to provide office space, communications 
(telephone/computer), legal support, other professional services, subscriptions, courier 
service and printing that will result from creating a new office, and devoting it entirely to tax 
appeals. The recurring incremental costs for these items is $43,000.00

Supplies - $4,500 is needed for general office supplies and data processing supplies.

Equipment - In setting up the new office, equipment needs include three computers, 
printer, copier, fax and office furniture. Estimated start-up costs are $55,500. Recurring 
funding $2,500 is needed for maintenance or replacement parts. Also we have 
estimated $35,000 in year 2001 for equipment replacement or upgrade.

Funding  N o te
The personal services costs are shown at $ from general funds and $ 
allocated equally to PFD funds CSED federal receipts. This results from the 
reallocation of funding sources for the hearing section personnel who will remain at 
DOR, whose function becomes limited to those two divisions. It is therefore 
appropriate to fund them almost entirely from the divisions that create the workload. 
The reallocation frees up general funds.
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D E PA R T M E N T  O F REV EN U E 
PR O PO SE D  M O D IFIC A T IO N S TO  CS HB 341 (W ork  D ra f t R)

(M arch  8, 1996)

T he  fo llo w in g  am endm ents are o ffe re d  to C SH B  3 4 1 , w o rk  d ra ft  n o . 9 -L S 1 1 2 9 \R  

(M a r . 7 , 1 9 9 6 )(h e re in a fte i>  “ W o r k  D ra f t  R ” ) .

A m endm ent No. 1: (deleting provisions re la ting  to  th e  B oard  o f T ax  A ppeals)

• I n  S ec tion  1, page 2 , lin es 5  -9 , de le te text beginn ing w ith  the ph rase  “ T he o f f ic e  o f  

tax appea ls is a quas i- jud ic ia l agency . . . ”  and ending w ith the ph rase “ . . . sh a ll have at 

least tw o m em b e rs .”

• I n  Section  1 , page 2 , de le te lines 2 7 -2 9  (p roposed  A S  4 3 .0 5 .4 1 0 (c ) ) .

• In  Section  1, page 7 , lin e  17 , de le te  the phrase “ by the fu ll b o a rd ” .

• In  Section  1, page 7 , lin e  3 0 , rep lace the w ord  “ b o a rd ”  w ith  the ph rase “ adm in istra ­

tive law  ju d g e .”

• I n  Section  1, page 8 , at lin es 1, 6 , 8 , 9 , and 16 , rep lace the w o rd  “ b o a rd ”  in each 

line w ith the ph rase “ adm in istra tive  law  ju d g e ” .

Rationale: Creation of a "Board of Tax Appeals" would be unwieldy and unnecessary to the fair 

hearing of tax appeals.

DEPARTMENT OF REVENUE
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A m endm ent N o ./2 : ^deleting provisions re la tin g  to d irec t appea l to  su p erio r court) 

•D e le te  S e c tio n  4 ,  at pages 1 1 -1 2 , lin es 2 0 -2 .

•A m end  Sec tion  5 , page 12 , line 1 9 , by rep lac ing  the phrase “ A S  4 3 .0 5 .2 4 0 .

4 3 .0 5 .2 4 1 .  o r  4 3 .0 5 .2 4 2 ”  w ith the phrase “ A S  4 3 .0 5 .2 4 0  o r  A S  4 3 .0 5 .2 4 1 ” .

• I n  S ec tion  11 , page 16 , de le te text beg inn ing on  lin e  5 and end ing on  line 18

(p rop osed  A S  4 3 .0 5 .2 4 2 ) .

• I n  S ec tion  11 , page 16 , line  2 1 , de le te the phrase “ , w hethe r” .

• I n  Sec tion  11 , page 16 , lin e  2 2 , de le te the ph rase “ o r  under a ju d ic ia l appeal

au tho rized  by  A S  4 3 .0 5 .0 4 2 ” ,

• I n  Sec tion  12 , page 17 , lin e  9 , de lete the phrase “ o r  4 3 .0 5 .2 4 2 ” .

Rationale: Direct review by the superior court has several disadvantages, including: 1) loss 

of the benefit of the tax expertise of the office of tax appeals; 2) potentially inconsistent legal 

opinions of uncertain status which m a y  conflict with the opinions issued by the A U s  as prece­

dent under proposed A S  43.05.475(a); 3) burdening the superior court judiciary with tax tri­

als which are frequently document-intensive and complex, without the benefit of the narrow­

ing and clarification of issues resulting from administrative review; 4) placing the trial-level 

resolution of tax disputes behind the superior court’s criminal calendar, which must take 

precedence over civil disputes. See also the Department of Law comments on Proposed Committee 

Substitute for C S H B  341 (Resources), dated Mar. 8, 1996.
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Amendment No. 3 : (p rov id ing  a statement o f  Findings an d /ru rp oses ):

•A t page 2 , line I ,  insert a new Section 1, as fo llow s , and re-number a ll re ta in ing  sections 

accordingly:

* Section I .  F IN D IN G S AN D  PURPOSES , (a ) The legislature finds with respect to 
appeals o f  taxes assigned to the Department o f  Revenue that

(1 ) while courts have traditionally upheld the power o f  administrative agen­
cies to perform  the combined functions o f  tax audit and adjudication o f  tax appeals, certain 
taxpayers have perceived the combination o f  these functions Within the Department o f  Reve­
nue as unfair;

/
(2 ) the commissioner o f  revenue is frequently faced with the question o f  

w ithdrawal from  the management o f  o r participation in a tax matter in order to maintain 
quasi-judicial independence when the matter is appealed to the commissioner; and

(3 ) these tax appeal proceedings should be made public in order to promote 
open government and because the public has an interest in the proceedings.

(b ) The purposes o f  this Act are to

(1 ) provide a forum  not subject to the supervision o f  the commissioner o f  
revenue in which tax matters may be heard de novo in a formal recorded proceeding;

(2 ) help ensure that adjudicative decisions on formal administrative appeals o f  
tax matters assigned to the Department o f  Revenue w ill be free from  political influence and 
based upon the facts and the law;

(3 ) preserve fo r the commissioner o f  revenue the traditional ro le o f  policy 
formulation fo r revenue tax matters;

(4 ) not interfere with the proper exercise o f  the discretion o f  the 
commissioner o f  revenue in revenue tax matters;

j

(5 ) encourage taxpayers to provide a ll information pertinent to their taxes to 
the Department o f  Reveriue, so that its auditors and other staff may properly determine the 
correct tax before the matter is appealed; and

(6 ) streamline tax appeal procedures and resolve disputes more efficiently by 
encouraging earlie r exchange o f  information between the taxpayer and the Department o f  Rev­
enue.

Rationale: a statement of findings and purposes clearly stating the Legislature's intent in adopting the 

Act will help prevent litigation. The proposed Findings and Purposes are from H B  427.

Alternatively, a draft letter of intent is attached.
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y  u
A m endm ent No. 4 : (restric ting  ce rta in  discovery)

•In  Section 1, page 6, delete text on lines 19-20 (proposed AS 43.05.455(f)).

•In  Section 1, page 6, line 11, insert a new subsection (e) to read as follows, and re­

num ber remaining subsections accordingly:

(e) Evidence on the following subjects is irrelevant and may not be admitted, 
unless the administrative law judge grants an exception in the interest o f justice:

(1) history o f legislative provisions that have not been enacted;

(2) history o f a draft regulation that has not been adopted;

(3) confidential information under AS 43 o f a taxpayer other than the 
taxpayer whose tax is the subject o f the appeal may unless the confidentiality has been 
waived by that other taxpayer.

Rationale: The language proposed regarding unenacted law and unadopted regulations is offered from 

H B  427 to remedy past discovery abuses in which information completely irrelevant to a particular 

appeal was sought under the guise of discovery. To allay taxpayer concerns, a prefatory clause per­

mits an A U  in a particular case to grant exceptions. The third subsection regarding confidential tax­

payer information was proposed as Modification No. 8 by the A O G A  Tax Committee in "HB 341: The 

A O G A  Tax Committee's Comments about Tax Appeal Reform using Administrative Law Judges within 

the Executive Branch" (undated), at page 5.

The language of proposed AS 43.05.455(f) in work draft R  is superfluous with the change as 

proposed, and so we suggest deletion.
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A m endm ent No. 5 : (cheating a  p resum ption  th a t tax  appeal proceedings a re  public)

Sec . 4 3 .0 5 .4 7 0 .  P U B L IC  P R O C E E D IN G S  A N D  R E C O R D S , (a )  R eco rd s , 
p roceed ing s , and dec is ions unde r A S 4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  are pub lic  reco rds and 
open  to the pub lic  excep t as p rov ided  in this section .

Rationale: this amendment would create a presumption of public access to tax appeal records, pro­

ceedings, and decisions. Making these records public will encourage accountability and public confi­

dence in tax appeals, which are frequently of significant public interest. The remainder of the lan­

guage in proposed / IS  43.05.470(b) would permit the ALJ in a particular case to protect proprietary 
information, or information which otherwise should be kept confidential.

•A m end  Section  1, pag< \8 , lines 1 7 -2 0 , p roposed  A S  4 3 .0 5 .4 7 0 (a ) ,  as fo llow s :
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A m endm ent No. 6 : (preserving cu rren t s tandard  fo r review o f d iscre tionary  decisions of

D ep a rtm en t o f Revenue)

•A m en d  Section  1, page 10 , line 3 , by inserting the fo llow in g  add itiona l subsection to

p rop o sed  A S  4 3 .0 5 .4 9 9 ,  and renum bering the rem ain ing subsections acco rd ing ly :

( 3 )  “ de n o v o ”  means a new tria l o f  record b e fo re  an adm in istra tive law  judge 
w ith  opportun ity  f o r  each party to present evidence and argum ent under AS 4 3 .0 5 .4 0 0  -
4 3 .0 5 .4 9 9 .

•A m en d  Section  1 1 , page 15 , lines 5 -1 8  (p roposed A S  4 3 .0 5 .2 4 2 )  as fo llow s :

Sec . 4 3 .0 5 .2 4 2 .  J U D IC IA L  A P PE A L , (a ) JWithin 6 0  days a fte r dec is ion  resu lt­
ing fro m  the in fo rm a l con fe rence , a person aggrieved by the action  o f  the departm ent un ­
d e r A S  4 3 .0 5 .2 4 0  in fix in g  the am ount o f  a tax o r  in im posing a pena lty m ay appeal to 
the su p e r io r cou rt.

(b )  The su p e rio r cou rt, sitting w ithout a ju r y ,  sh a ll hear a ll questions de novo . As 
used in th is subsection , “ de n o v o ”  has the same m eaning as de fined  in A S  4 3 .0 5 .4 9 9 .
T he  cou rt sha ll

( 1 )  re so lv e  a question o f  fact by a p reponderance o f  the ev idence , o r  by a 
d i f fe re n t standard o f  p r o o f  that has been set by law  fo r  a p a rticu la r question . The fin d ­
ings o f  fac t o f  the in fo rm a l con ference decision are presum ed co rrec t un less the taxpayer 
rebuts the find ings;

( 2 )  re so lv e  a question o f  law  in the exerc ise o f  the ju d g e 's  independent
ju d gm en t;

( 3 )  d e fe r to the Departm ent o f  R evenue on  a question as to a m atter com ­
m itted to the d isc re tion  o f  that department, unless not supported by a reasonab le  basis.

(c )  W hen  an appea l is taken under this section ,
I

( 1 )  the taxpayer sha ll be g iven access to the f i le  o f  the departm ent in the 
m atte r f o r  p repa ra tion  o f  the appea l;

( 2 )  i f ,  a fte r the appeal is heard,

(A )  it appears that the tax was co rrec t, the cou rt sh a ll c on firm  the
tax ;
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(B )  it appears that the tax was in co rrec t, the cou rt sh a ll de term ine 
the am ount o f  the tax . I f  the person aggrieved is en titled  to re cove r the tax o r  pa rt o f  it, 
the cou rt sha ll o rd e r the repaym ent, and the departm ent sh a ll im m ed ia te ly  pay the am ount 
due and attach a ce rtified  c op y  o f  the ju d gm en tu o  the paym ent.

Rationale: "De novo " is not defined in Work Draft R. VVie believe the tenn should be defined to pre­
vent future disputes about the effect of the bill. "De novo” has been interpreted to have different 

meanings in different contexts. For example, one Alaska court has quoted with approval a Washing­

ton case which held that "de novo trial * \

“  ‘ require[s] no less than a determination by the trial court which was 'independent 
of any conclusion of the school board, and . . . based solely upon the evidence and 

testimony which the trial court receives. ’ "

Asevedo v. Anchorage School Dist., 843 P.2d 1209, 1209 (Alaska 1992), quoting Matanuska-Susitna 
Borough v. Lum, 538 P.2d 994, 1001 (Alaska 1975), quoting Hattrick v. North Kitsap School Dist..
81 Wash.2d 668, 504 P.2d 302, 303 (1972).

Work Draft R, as currently drafted, docs not contemplate review of tax decisions completely 

“independent of any conclusion” of the Department of Revenue because proposed A S 43.05.435(3) 

requires deference certain Department of Revenue decisions. This subsection, originally proposed in 

H B  427, Sec. 2 (proposed A S  44.21.625), maintains the current discretion the Department of Revenue 

and its commissioner have to implement tax policy. That discretion has been noted in many Alaska 

cases, including State. Dept, of Revenue v. Parsons Corp.. 843 P. 2d at 1241; Handley v. State. Dept, 

of Revenue. 838 P. 2d 1231, 1233 (Alaska 1992); Gulf Oil Corp. v. State. Dept, of Revenue. 755 P. 2d 

372, 378 n. 19 (Alaska 1988); Tesoro Alaska Petroleum Co. v. Kenai Pipe Line Co.. 746 P.2d 896 

(Alaska 1987); Earth Resources Co. v. State, Dept, of Revenue. 665 P.2d 960, 964 (Alaska 1983);
Nat. Bank of Alaska v. State, Dept, of Revenue. 642 P.2d at 815.

The discretionary decisions of most if not all other Alaska agencies are given deferential review. E.g. 

A S  44.62.570(e) (requiring deference to agency's discretionary decisions).

By adopting the section from H B  427 regarding Scope and Standards for Decision, we interpret that 

Work Draft R  is intended to preserve this deferential review of matters committed to the discretion of 

the Department of Revenue. If that is true, this intent will be made express by adopting the definition 

of "de novo" which is proposed, to make it clear that “de novo” under this bill does not mean some­

thing defined by some other statute or case (such as the Hattrick case quoted above), and that the bill 

does not eradicate the traditional deferential review of discretionary decisions of the Department of 

Revenue.

W e  suggest additions to proposed A S  43.05.242 that clarify that appeals to superior court will occur 

under the same standard of review as appeals to the Office of Tax Appeals.

Proposed Section 43.05.242 in Work Draft R  is also ambiguous as to whether the appeal to 

superior court will be tried to a judge, or to a jury. The proposed language expressly states 

that the trial de novo shall be to the court, sitting without a jury.
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A m endm ent N o.7 : (p lacing A U s  in th e  partia lly  exem pt service)

•A m end  Section 6 ,  page 12 , lines 2 4 -2 7 , to read as fo llow s :

+ Sec . 6 . A S  3 9 .2 5 .1 2 0 (c )  is amended by adding a parag raph to read:

( 2 5 )  the c h ie f adm in istrative law  ju d g e  and any o the r adm in istrative 
law  judges appoin ted to  the o f f ic e  o f  tax appeals o f  the D epartm ent o f  Adm in istration  
under A S  4 3 .0 5 .4 1 0 .

Rationale: Work Draft R  places the Chief A U  and other A U s  in the exempt service. We believe that 

positions of this nature are more properly placed in the partially exempt service, especially in light of 

the provisions which would protect these personnel from adverse disciplinary action or removal other 

than “for cause. "
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A m endm ent No. 8 : (preserv ing  th e  oil an d  gas p roduction  tax p resu m p tio n  o f  “ m onth ly  

p roduction  ra te  a t th e  econom ic lim it” )

•A m end  Section 14 , at page 17 , lines 3 1 -3 2 , by de le ting the phrase “ m eeting w ith 

representatives o f  the D epa rtm en t o f  R evenue [F O R M A L  H E A R IN G  U N D E R  A S

4 3 .0 5 .2 4 0 ] ”  and rep lac ing  w ith the phrase “ a fo rm a l hearing under A S  43.05.241 o r  a ju d i­

cial ap p e a l u n d er A S  43.05.242 [A S  4 3 .0 5 .2 4 0 ] ” .

•A m end  Section  14 , at page 18 , lines 1 -2 , by  de leting the phrase “ m eeting  [H E A R IN G ] ”  

and rep lac ing w ith the phrase “ h ea ring ” .

Rationale: If proposed A S  43.05.242 is deleted, as suggested above, this section will be unnecessary 

and should be deleted in its entirety. However, if proposed A S  43.05.242 is retained, this amendment 

will preserve the current statutory presumption in /IS  43.55.013(g) for the “monthly production rate at 
the economic limit;" the amendment specifies that the presumption may be overcome only if the 

taxpayer makes a showing by clear and convincing evidence at the hearing. The language contained 

in Work Draft R, Section 14, suggests that a taxpayer must make a clear and convincing showing to 

the department of revenue at a "meeting. ” It is inappropriate to require this kind of showing at an 
informal conference, which is not a formal, recorded proceeding. The amendment proposed in Work 

Draft R, Section 14, will make it ambiguous as to what the standard will be for a taxpayer to over­

come the statutory presumption of A S  43.55.013(g) at a formal hearing or other de novo proceeding 

on appeal from a department of revenue decision.

If the intent of the change proposed in Work Draft R  is to modify the burden of proof required to over­

come the presumption of A S  43.55.013(g), then we also suggest that the title to the bill be modified to 

reflect this substantive change in the oil and gas production tax.
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Le tte r o f  In tent 
fo r

F inance C om m ittee  Substitute f o r  H ouse B il l 341 

It  is the intent o f  the L eg is la tu re  to p ro v id e  a fo rum  not sub ject to the superv is ion  o f  the 

com m iss ione r o f  revenue in w h ich revenue tax matters m ay be heard de n ovo  in a fo rm a l 

reco rded  p roceed ing ; to  he lp  ensure that ad jud ica tive decisions on  fo rm a l adm in istrative 

appea ls o f  tax m atters assigned to the D epartm ent o f  R evenue w ill be free  from  po litica l 

in flu ence and based upon  the facts and the law ; to p rese rve fo r  the com m iss ione r o f  revenue 

the trad itiona l ro le  o f  p o lic y  fo rm u la t io n  fo r  revenue tax m atters; to not in te rfe re  w ith the 

p ro p e r exerc ise o f  the d isc re tion  o f  the com m iss ione r o f  revenue in revenue tax matters; to 

encou rage taxpayers to p ro v id e  a ll in fo rm a tio n  pertinen t to the ir taxes to the Departm ent o f  

R evenue , so that its aud ito rs  and o th e r s ta ff may p ro p e r ly  determ ine the co rrec t tax be fo re  

the m atter is appea led ; and to stream line  tax appeal p rocedu res and reso lve  disputes m ore 

e ffic ie n t ly  by encou rag ing  e a r lie r  exchange o f  in fo rm a tion  between the taxpayer and the 

D epartm ent o f  R evenue .

T he re  is a pe rcep tion  by  ce rta in  taxpayers that the com b ination  o f  the functions o f  tax audit 

and ad jud ica tion  o f  tax appea ls w ith in  the D epartm ent o f  R evenue is u n fa ir . A lthough courts 

have trad it io n a lly  uphe ld  the p ow er o f  adm in istra tive agencies to  com bine these functions, 

C S H 3  341 addresses th is conce rn .

P re sen tly , the com m iss io n e r is frequen tly  faced w ith the question o f  w ithd raw al from  the 

m anagem ent o r  p a rtic ip a tion  in a tax m atter in o rd e r to m aintain quasi-jud ic ia l independence 

w hen the m atter is appea led to the com m iss ione r. U n d e r C S H B  3 4 1 , the com m issioner o f



re venue w ill now  be ab le  to be in vo lv ed  in tax matters from  beginning to end.

T a x  appea l m atters are freq u en tly  o f  g rea t pub lic  interest. In  o rd e r to p rom ote  open 

g ove rnm en t and pub lic  con fid ence , the p roceed ings, records and decisions in revenue tax 

appea ls  are m ade pub lic  unde r C S H B  3 4 1 .
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A BILL 

FO R  AN ACT E N TITL ED  

"A n A ct rela ting  to adm in istrative adjudication  and jud ic ia l appeals; establishing 

the office of tax  appeals in th e  D epartm ent of A dm in istra tion ; revising the 

p rocedu res  for hearing  certa in  tax  appeals, including appeals regard ing  seafood 

m arketing  assessm ents; relating to  consideration and  determ ination  by the superio r 

co u rt o f disputes involving certa in  taxes an d  penalties due, and  am ending 

provisions rela ting  to the assessm ent, levy, an d  collection o f taxes and  penalties 

by th e  sta te  and  to the tax liability of taxpayers; p rov id ing  fo r the release of 

agency records rela ting  to form al adm inistrative tax appeals; re la ting  to litigation 

disclosure of public records; clarifying adm inistrative subpoena  pow er in certa in  
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*  S e c t io n  1 . A S  4 3 .0 5  is am ended by adding new  sections to read:
A R T IC L E  4 . O F F IC E  O F  T A X  A P P E A L S .

Sec . 4 3 .0 5 .4 0 0 . O F F IC E  O F  T A X  A P PE A LS  E S T A B L IS H E D . T he  o ffic e  o f  
ta x  appea ls is es tab lished  w ith in  the departm ent.

Sec . 4 3 .0 5 .4 0 5 . J U R IS D IC T IO N . T he  o ffic e  o f  tax appeals has o rig in a l and 
ex c lu s ive  ju risd ic tion  to  hear fo rm a l appeals from  in fo rm a l conference decisions o f  the 
D epa rtm en t o f  R evenue  unde r A S  4 3 .0 5 .2 4 0 . Appeal to the o f fic e  m ay be taken o n ly

i

f r o m  an in fo rm a l con ference decision under A S  4 3 .0 5 .2 4 0 . Ju risd ic tion  o f  the o ffic e  
is lim ited  to , and A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  applies to and governs, an adm in istra tive 
ap p ea l rega rd ing

( 1 )  e lec tric  and te lephone coope ra tive  taxes unde r A S  1 0 .2 5 ;
( 2 )  a  se a food  m arketing assessment under A S 1 6 .5 1 ;
( 3 )  a ll taxes lev ied  under A S  4 3 , except the property tax assessed under

A S  4 3 .5 6 ;  and
(4 )  any other taxes adm in istered by the D epartm ent o f  R evenue .

S ec . 4 3 .0 5 .4 1 0 . A P P O IN T M E N T , (a ) The g ove rn o r sh a ll appoin t a ch ie f
adm in is tra t iv e  law  ju d g e  o f  the o ffic e  o f  tax appeals, and m ay appoin t add itiona l 
adm in is tra tiv e  law  ju d g e s  in the o ffic e  o f  tax appeals.

(b )  T h e  in itia l term  f o r  an adm in istrative law  ju d g e  is tw o years . A  person 
appo in ted  to se rve as an adm in istrative law  ju d g e , inc lud ing c h ie f adm in istra tive law  
ju d g e , m ay be appoin ted  to subsequent term s o f  fou r years each.

(c )  T h e  in itia l appointm ent and any reappointm ent o f  an adm in istra tive law  
ju d g e , inc lud ing  the c h ie f adm in istrative law  judge , is sub ject to con firm a tion  by the 
leg is la tu re  in jo in t  session .

Sec . 4 3 .0 5 .4 1 5 . R E M O V A L , (a ) T he ch ie f adm in istrative law  ju d ge  m ay be 
rem oved  fro m  o f f ic e  by  the com m iss ioner on ly  fo r  good  cause.

(b )  A n  adm in istrative law  judge other than the ch ie f adm in istrative law  judge 
m ay  be rem oved  f ro m  o ffic e  by the c h ie f adm in istrative law  ju d g e  o n ly  f o r  good  
cause .

(c )  In  this section , "g ood  cause" inc ludes
( 1 )  v io la t io n  o f  the A la ska  code o f  ju d ic ia l conduct adopted by the
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A la s k a  Sup rem e C ou rt;
( 2 )  conv ic tion  o f  av crim e o f  m o ra l turpitude;

i

( 3 )  un ju stified  fa ilu re  to h and le  the case load  assigned o r  s im ila r 
non feasance o f  o ffic e ;

( 4 )  fa ilu re  to meet the requ irem ents o f  A S  4 3 .0 5 .4 2 5  re la ting to 
q u a lific a t io n  fo r  o ffic e ; and

(5 )  v io la tion  o f  the statutes o r  regu la tions regard ing  the con fid en tia lity  
o f  ta xp aye r in fo rm a tion .

Sec . 4 3 .0 5 .4 2 0 . A D M IN IS T R A T IO N , (a ) The ch ie f adm in istrative law  judge
( 1 )  sh a ll exerc ise genera l supe rv is ion  o f  the o f f ic e ; and
(2 )  m ay se lect and h ire s t a f f  f o r  the o ffic e .

(b ) A n  adm in istrative law  judge , inc lud ing  the c h ie f adm in istra tive law  judge , 
m ay  p res id e  o v e r a  p roceed ing and c a rry  ou t any p rocedu res au tho rized  under 
A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 .

(c ) T he  ch ie f adm inistrative law  ju d g e  m ay adopt regu la tions im plem enting o r 
in te rp re ting  A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9 , inc lud ing  ru les o f  p rocedu re and evidence fo r  
p roceed ing s b e fo re  the o ffic e .

Sec . 4 3 .0 5 .4 2 5 . Q U A L IF IC A T IO N S ; C O D E  O F  C O N D U C T , (a ) A n 
adm in istra tive  law  ju d ge , inc lud ing the c h ie f adm in istrative law  ju d g e , at the time o f  
appo in tm en t, must

(1 )  be licensed to practice law  in this state o r  another state; and
(2 )  have experience in the f ie ld  o f  tax law  o r  tax adm in istra tion .

(b )  A  person appointed as an adm in istra tive law  ju d g e  under A S  4 3 .0 5 .4 1 0  
w h o  is not licensed to  practice law  in th is state at the tim e o f  appoin tm ent must 
b e com e licensed  to practice law  in this state w ithin 12 m onths a fte r appointm ent o r  
sh a ll cease to h o ld  o ffic e .

(c )  A n adm in istrative law  judge , inc lud ing the ch ie f adm in istra tive law  judge , 
s h a ll c om p ly  w ith the A la ska  code o f  ju d ic ia l conduct and, excep t as p rov id ed  in (b ) 
o f  th is section , sh a ll be and rem ain licensed  to practice law  in  this state.

Sec . 4 3 .0 5 .4 3 0 . N O T IC E  O F  A P P E A L  F R O M  IN F O R M A L  C O N F E R E N C E  
D E C IS IO N . A n appea l under the ju risd ic tion  o f  the o f f ic e  is in itia ted b j f i lin g  w ith
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the o ffic e , and se rv ing upon the com m iss ione r o f  revenue, a notice o f  appea l f rom  an 
in fo rm a l con fe rence decision o f  th e ,D epartm en t o f  R evenue under A S  4 3 .0 5 .2 4 0 . A  
notice o f  appeal from  the in fo rm a l con fe rence decision m ay be f i le d  o r  am ended a fte r 
the time f o r  f i l in g  has exp ired o n ly  i f  g o od  cause is shown.

Sec . 4 3 .0 5 .4 3 5 . S C O P E  A N D  S T A N D A R D S  F O R  D E C IS IO N . T he  
adm in istra tive law  ju d ge  sha ll hear a ll questions de n ovo . T h e  adm in istra tive law  
ju d g e  sha ll

( 1 )  re so lve  a question, o f  fa c t b y  a preponderance o f  the ev idence o r , 
i f  a d iffe re n t standard o f  p ro o f has been set b y  law  fo r a p a rticu la r question , by that 
standard o f  p ro o f ; the find ings o f  fac t o f  the in fo rm a l con fe rence dec is ion  are 
presum ed co rre c t un less the taxpayer rebuts the find ings;

( 2 )  re so lve  a question o f  law  in the exe rc ise  o f  the independent 
judgm en t o f  the adm in istrative law  ju d g e ;

( 3 )  d e fe r to the D epa rtm en t o f  R evenue as to a m atter f o r  which 
d iscretion is le g a lly  vested in the D epa rtm en t o f  Revenue , un less not supported  by  a 
reasonab le basis.

Sec. 4 3 .0 5 .4 4 0 . S E R V IC E  O F  D O C U M E N T S . Se rv ice  o f  documents requ ired 
under A S  4 3 .0 5 .4 0 0  - 4 3 .0 5 .4 9 9  may be accom p lished in any m anner au thorized under 
the A la ska  R u le s  o f  C iv i l P rocedu re . I f  se rv ice  is done o n ly  by m a il, the date o f  
serv ice is determ ined by the date o f  m ailing . I f  service is done by both m aii and hand 
d e liv e ry , the date o f  se rv ice is determ ined by the ea rlie r o f  the date o f  m a ilin g  o r  
actual receip t o f  the documents.

Sec . 4 3 .0 5 .4 4 5 . D IS C O V E R Y , (a )  In  an appea l under A S  4 3 .0 5 .4 0 5 , 
d iscove ry  m ay take p lace o n ly  under a p lan fo r  d iscove ry  app roved  by the 
adm in istra tive law  judge . T he adm in istra tive law  judge  sh a ll app rove  a p lan  fo r  
d iscove ry  to the extent consistent with the e ffic ien t, ju s t, and speedy conduct o f  the 
appeal. T he p lan  m ay lim it o r  set conditions on discovery . D isc ove ry  sh a ll be lim ited  
to in fo rm ation  that is re levant to the determ ination o f  the co rrect tax o r  pena lty , o r  that 
is reasonab ly  ca lcu la ted  to lead to adm iss ib le  in fo rm ation . T he  adm in istra tive  law  
ju d g e  m ay g ran t e x c e p t io n s lo lh e  requ irem ents o f  this subsection  in the interest o f  
ju stice .
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(b ) R equests b y  the taxpayer f o r  d isc lo su re  o f  pub lic  records re la ting  to  the 
appea l are governed  by , and the records are d isc losed on ly  in accordance w ith , the plan 
ap p roved  unde r th is section .

(c )  L eg is la tiv e  h isto ry , reported cou rt decisions, statutes, regu la tions, o r  s im ila r 
docum ents a v a ila b le  f o r  pub lic  inspection at a  lib ra ry  o r  the O ffic e  o f  the L ieu tenan t 
G o v e rn o r  o r  th rough  a p u b lic ly  accessib le database must be ob ta ined th rough those 
m eans and m ay n o t be sought through d isc ove ry .

S ec . 4 3 .0 5  4 5 0 .  S U B P O E N A S . A n  adm in istrative law  ju d g e  m ay issue a 
subpoena to com pe l attendance o f  a w itness o r  the production o f  a docum ent o r  thing. 
A  subpoena m ay com pe l attendance o f  a w itness o r production o f  a document o r  thing, 
lo ca ted  e ith e r inside o r  ou tside the state, to  the m axim um  exten t perm itted by law . A  
su bpoena  m ay  be u sed  f o r  the purpose o f  d iscove ry  o r f o r  the pu rpose o f  presenting 
ev id ence at a  fo rm a l hearing . A  subpoena sh a ll issue upon request o f  a party , subject 
to re a son ab le  lim ita tio n  o r  cond itions set in the subpoena. A  subpoena m ay be 
e n fo rc ed  b y  pe tition  to  o r  o the r appropriate leg a l proceed ing brought in a cou rt o f  this 
state o r  ano th e r ju r isd ic tio n .

Sec . 4 3 .0 5 .4 5 5 . F O R M A L  H E A R IN G , (a ) A t o r  b e fo re  the fo rm a l hearing , 
a  p a rty  m ay  p resen t argum ent anchevidence re levan t to  the am ount o f  the tax o r  
p en a lty  c la im ed  to  be due t a tn e  st^te ak determ ined by the D epa rtm en t o f  Revenue . 

jy T h e  adm in is tra tiv e  law  judge m ay adm in iste r oaths and pe rm it inqu iry  necessary to
^  de te rm ine the p ro p e r an /ount o f  thp^ax o r  pena lty .

(b ) E ach  pa rty  aW -w itriess sha ll be present du ring the fo rm a l hearing , except

WORK DRAFT WORK DRAFT WORK DRAFT

that .J
y  ( 1 )  the adm inistrative law  ju d g e  m ay conduct a ll o r  part o f  the hearing

r j f  b y  te leph one , aud io  o r  v ideo  te lecon fe rence , o r  o ther e lec tron ic  m ed ium ; and
( 2 )  w ith  the consent o f  the parties and the adm in istrative law  judge , a ll 

o r  p a rt o f  the h ea ring  m ay be conducted th rough correspondence.
(c )  T h e  ta xp aye r bears the burden o f  p ro o f on  questions o f  fact by a 

p reponderance o f  the evidence unless a d iffe ren t standard o f  p ro o f has been set by law  
f o r  a  p a rticu la r question .

(d ) T h e  fo rm a l hearing be fo re the adm in istrative law  ju d g e  is not requ ired  to
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be conducted with strict adherence to the Alaska Rules of Evidence. Relevant evidence must be admitted if ib is probative of a material fact in controversy.
iIrrelevant and unduly repetitious evidence shall be excluded. Hearsay evidence is admissible if it is the kind of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of a common law or statutory rule that makes improper the admission of the evidence over objection in a civil action. Oral evidence may bejakgn=5ftl7on~ofyh or affirmation. The rules of privilege are effective to the sairie extent that they ajI recognized in a civil action in

(  j /  #the courts of this state, except that^documents^na other material items that are public records under AS 09.25.100 - 0§?25.220”shall be admissible.(e) The administrative law judge shall make a record of the proceedings of the appeal, including recordation of the proceedings of a formal hearing by electronic or stenographic means.(0 The administrative law judge may grant exceptions to the requirements of this section in the interest of justice.Sec. 43.05.460. ENFORCEMENT, (a) The administrative law judge and each party is responsible for the efficient, just, and speedy conduct of the formalJjearfng;— The administrative law judge may impose sanctions on the parties for/ail with a subpoena, an order respecting discovery, and any other matter regarding conduct

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

i fa?of the appeal. In imposing sanctions, the administrative law judge snail feflow the practices of the courts of this state in imposing sanctions for similar offertsqs in civil proceedings(b) The administrative law judge may(1) remand the matteLfbtxonsideration of material new information ormaterial informatig _____________
'p r e ^ T o u s ly ^ a n 4 ^intentiohally withheld, and any othetvevidence(3) enter depg ionupon the information;

(A) (barring a designated claim or defense;(B) stnkki&jjart or all of a pleadingjjf-arjSarty; or(C) dismissing partor alfof the appeal; or
C S H B  341( ) -6-
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W O R K  D R A F T (4) grant any other relief that the administrative law judge considers appropriate. *■ v(c) In addition to the remedies of (a) and (b) of this section, a party may seek enforcement of a subpoena or other order of an administrative law judge by the superior court under AS 44.62.590.Sec. 43.05.465. DECISION; RECONSIDERATION; FINALITY, (a) Within 180 days after the record on the appeal is closed, the administrative law judge shall issue a decision in writing. The decision must contain a concise statement of reasons for the decision, including findings of fact and conclusions of law. In the decision, the administrative law judge may grant relief, provide remedies, and issue any order that is appropriate. The administrative law judge shall serve each party in the case with a copy of the decision. Unless reconsideration is ordered under (c) of this section, the decision under this ŜuEsebtion is the Final administrative decision.(b) A/befity may request reconsideration of a decision issued under (a) of this section within J^rday^after the date of service shown in the certificate of sendee of the decision. ’The request must state specific grounds for reconsideration. Reconsideration may be granted if, in reaching the decision, the administrative law judge has (1) overlooked, misapplied, or failed to consider a statute, regulation, court or administrative decision, or legal principle directly controlling;(2) overlooked or misconceived some material fact or proposition oflaw; (3) misconceived a material question in the case; or(4) applied law in the ruling that has subsequently changed.(c) The administrative law judge may issue an order for reconsideration of all or part of the decision upon request of a party. Reconsideration is based on the record, unless the administrative law judge allows additional evidence arid argument. A hearing on reconsideration at which additional evidence or argument is offered or received is subject to the procedures applicable to a he r̂itjg^under AS 43.05.455.(d) The power to order reconsideration eXpites--30aays^after the date of service, as shown on the certificate of service, off a dectsierrlssued under (a) of this

W O R K  D R A F T  W O R K  D R A F T
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section. If the administrative law judge does not issue an order for reconsideration within the time allowed for ordering, reconsideration, a motion for reconsideration is considered denied.(e) Within 60 days after the close of the record on reconsideration, the administrative law judge shall issue a written decision upon reconsideration. The administrative law judge shall serve each party in the case with a copy of the decision upon reconsideration. The decision upon reconsideration is the final administrative decision. ' •(f) An adi t̂fM t ^ v e  decision becomes final either on the date
(M ^JOdays aftbr the date of service of a decision issued under (a) of this section if an^dwjefreconsideration is not issued; or(2) the decision upon reconsideration is served, as shown by the certificate of service executed by the administrative law judge under (e) of this section.Sec. 43.05.470. PUBLIC PROCEEDINGS AND RECORDS, (a) Records^ proceedings, and decisions under AS 43.05.400 - 43.05.499 are confidential, except that the records, proceedings, and decisions become public records and open to the public when the final administrative decision is issued and becomes final. _______(b) Upon a showing of good cause, an administrative law judge shall issue a protective order requiring that specified parts of the records, proceeding, or decision shall be kept confidential in a particular appeal. If a protective order is issued, the final administrative decision shall be made public after redacting by deletion or substitution of information as required by the protective order.(c) The department, in consultation with the chief administrative law judge, shall maintain, index, and make available for public inspection the final administrative decisions, proceedings, and records of the office made public under this section.Sec. 43.05.475. CONSISTENCY OF DECISIONS, (a) As to questions of law, a final administrative decision issued under AS 43.05.400 - 43.05.499, unless reversed or overruled, has the force of legal precedent.(b) To promote consistency among legal determinations issued under AS 43.05.400 - 43.05.499, the chief administrative law judge may review and circulate among the other administrative law judges the drafts of formal decisions, decisions

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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upon reconsideration, and other legal opinions of the other administrative law judges in the office. The drafts are confidential documents and are not subject to disclosure under AS 09.25.100 - 09.25.220 or this chapter.Sec. 43.05.480. JUDICIAL REVIEW, (a) Judicial review by the superior court of a final administrative decision may be had by a party to the appeal under this chapter by filing a notice of appeal in accordance with the applicable rules of court governing appeals to that court in civil matters. The notice of appeal shall be filed within 30 days after an administrative decision becomes final under AS 43.05.465. The right to judicial review under this subsection is not affected by the failure to seek reconsideration before the administrative law judge.(b) The amount due must be paid or refunded within 30 days after the date that the final administrative decision becomes final under AS 43.05.465, In place of payment of the amount due, a taxpayer who has appealed a final administrative decision may file a bond with the court or otherwise obtain relief from payment in accordance with the Alaska Rules of Appellate Procedure.(c) Appeals under this section are reviewed under AS 44.62.560 and 44.62.570.(d) If, after the appeal is heard, it appears that the final administrative decision was correct, the court shall affirm the decision. If the final administrative decision is incorrect, the court shall determine the amount due. If the taxpayer is entitled to a refund, the court shall order the repayment and the Department of Revenue shall pay the amount due and attach a certified copy of the judgment to the payment. If the court determines that the taxpayer owes an additional amount, the court shall order the payment and the taxpayer shall pay the amount due and attach a certified copy of the judgment to the payment. Any payment required under this subsection shall be paid by the 30th day following the expiration of the time within which an appeal from the superior court decision may be filed, unless the party appealing files a bond or otherwise obtains relief from payment in accordance with the Alaska Rules of Appellate Procedure.Sec. 43.05.499. DEFINITIONS. In AS 43.05.400 - 43.05.499, unless the context otherwise requires,(1) "administrative law judge” means an administrative law judge

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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AS 43.05.410;“cornmissioner’\means the commissioner of administration;
t“department” means the Department of Administration;4) "discovery” means the use of subpoenas, subpoenas duces tecum, interrogators, requests for production, requests for admission, depositions, and other methods Df civil procedure by which one party to an action may discover information in the knowledge and control of another person;(5) “legislative history” means the documents of the legislature recording the background and events, including draft bills, correspondence and memoranda, committee reports, tapes and transcripts of hearings, and tapes and transcripts of floor debate concerning consideration of a bill;(6) “office” means office of tax appeals in the department;(7) “party” means the Department of Revenue and the taxpayer;(8) “proceeding” means only a proceeding under the jurisdiction of the

office; (9) “subpoena” means a command to appear at a certain time and place to testify, or to appear at a certain time and place to produce books, papers, and other things, and testify;(10) “tax” means a tax described in AS 43.05.405, including a seafood marketing assessment under AS 16.51;(11) “taxpayer” means a person required to pay a tax, including a person required to pay a seafood marketing assessment under AS 16.51.* Sec. 2. AS 09.25.100 is amended to read:Sec. 09.25.100. DISPOSITION OF TAX INFORMATION. Information in the possession of the Department of Revenue that discloses the particulars of the business or affairs of a taxpayer or other person is not a matter of public record, except for purposes of investigation and law enforcement. The information shall be kept confidential except when its production is required in an official investigation* administrative adjudication under AS 43.05.400 - 43.05.499, or court proceeding. These restrictions do not prohibit the publication of statistics presented in a manner that prevents the identification of particular reports and items, [OR] prohibit the

W O I ^ D R A ^ - ^  W O R K  D R A F T  W O R K  D R A F T
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publication of tax lists showing the names of taxpayers who are delinquent and relevant information that may assist in the collection of delinquent taxes, or prohibit
ithe publication of recoras. proceedings, and decisions under AS 43.05.400 - "  43.05.499.* Sec. 3. AS 09.25.122 is amended to read:Sec. 09.25.122. LITIGATION DISCLOSURE. A public record that is subject to disclosure and copying under AS 09.25.110 - 09.25.120 remains a public record subject to disclosure and copying even if the record is used for, included in, or relevant to litigation, including law enforcement proceedings, involving a public agency, except that with respect to a person involved in litigation, the records sought shall be disclosed in accordance with the rules of procedure applicable in a court or an administrative adjudication [RULES]. In this section, "involved in litigation" means a party to litigation or representing a party to litigation, including obtaining public records for the party.* Sec. 4. AS 22.10.020(d) is amended to read:(d) The superior court has jurisdiction in all matters appealed to it from a subordinate court, or administrative agency when appeal is provided by law. The hearings on appeal from a final order or judgment£11 of a subordinate court [OR ADMINISTRATIVE AGENCY] shall be on the record unless the superior court, in its discretion, grants a trial de novo, in whole or in parti(2) of the Department of Revenue in matters relating to fixing the amount of, or imposing a penalty on. a tax levied and collected bv the state when appeal is taken under AS 43.05.242 shall be heard as a trial de novo as a matter of right: (3) of the Department of Administration in matters relating to fixing the amount of, or imposing a penalty on. a tax levied and collected bv the state when appeal is taken under AS 43.05.400 - 43.05.499 shall be on the record unless the superior court, in its discretion, grants a trial de novo, in whole or in 

p a r t ; (4) of an administrative agencv. except for a matter described in

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(2) or (3) of this subsection, shall be on the record unless the superior court, in its discretion, grants a trial de nevo. in whole or in part.* Sec. 5. AS 37.10.410 is amended to read:Sec. 37.10.410. "ADMINISTRATIVE PROCEEDINGS INVOLVING TAXES" DEFINED, (a) The following money received by the state is considered to be received as a result of the termination of an administrative proceeding for purposes of applying art. IX , sec. 17(a), Constitution of the State of Alaska:(1) past due taxes that, are received by the state for each tax year for which a request for an informal conference under AS 43.05.240 (AS 43.05.240(a)] is made to the Department of Revenue, together with penalties and interest on the taxes;(2) past due taxes that are received by the state after a request for a formal hearing under AS 43.05.241 [AS 43.05.240(b)(1)] is made to the Department of Revenue, together with penalties and interest on the taxes.(b) Money received by the state under the following conditions is not considered to be received as the result of the termination of an administrative proceeding for purposes of applying art. IX , sec. 17(a), Constitution of the State of Alaska: (1) taxes that are not due at the time the request for the proceeding was made under AS 43.05.240, 43.05.241. or 43.05.242 [AS 43.05.240(a) or (b)(1)];(2) taxes set out in a return not audited by the Department of Revenue at the date of collection; or(3) taxes collected for a tax year for which the taxpayer did not give notice of appeal of tn assessment made by the Department of Revenue.K Sec. 6. AS 39.25.110 is amended by adding a new paragraph to read:(31) the chief administrative law judge and any other administrative law judges appointed to the office of tax appeals of the Department of Administration under AS 43.05.400 - 43.05.499.Sec. 7. AS 43.05.010 is amended to read:Sec. 43.05.010. DUTIES OF COMMISSIONER. The commissioner of revenueshall (1) exercise general supervision and direct the activities of the Department of Revenue;

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(2) supervise the fiscal affairs and responsibilities of the department;(3) prescribe uniform rules for investigations and hearings;
« _(4) keep a record of all departmental proceedings, record and file allbonds* and assume custody of returns, reports, papers, and documents of the department;(5) [REPEALED(6)] adopt a seal and affix it to each order, process, or certificate issued by the commissioner;

*(6) [(7)] keep a record.of each order, prc>cess, and certificate issued by the commissioner, and keep the record open to public inspection at all reasonable times;(7) [(8)] hold hearings and investigations necessary for the administration of state tax and revenue laws;(8) except as provided in AS 43.05.400 - 43.05.499, [(9)] hear and determine appeals of a matter within the jurisdiction of the Department of Revenue [INVOLVING INCOME, EXCISE, LICENSE, OR OTHER TAXES LEVIED UNDER STATE LAWS] and enter orders on the appeals that are final unless reversed or modified by the courts;(9) issue subpoenas to [(10)] require the attendance of witnesses and the production of necessary books, papers, documents, correspondence! and other things [EVIDENCE AT HEARINGS];(10) [(11)] order the taking of depositions before a person competent to administer oaths;(11) [(12)] administer oaths and take acknowledgments;(12) [(13)] request the attorney general for rulings on the interpretation of the tax and revenue laws administered by the department;(13) [(14)] call upon the attorney general to institute actions for recovery of unpaid taxes, fees, excises, additions to tax, penalties, and interest;(14) [(15)] issue warrants for tire collection of unpaid tax penalties and interest and take all steps necessary and proper to enforce full and complete compliance with the tax, license, excise, and other revenue laws of the state;(15) [(16)] audit reports, payments, and payments due relating to royalty and net profits under oil and gas contracts, agreements, or leases under AS 38.05 [;(17) REPEALED],

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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* Sec. 8. AS 43.05.040 is amended to read:Sec. 43.05.040. INSPECTION OF RECORDS OR PREMISES AND ISSUANCE OF SUBPOENAS, (a) The department may examine the books, papers, records, or memoranda of any person to ascertam the correctness of a return filed or to determine whether a tax or a payment fo* oil or gas royalty or net profits shares under a contract, agreement, or lease under AS 38.05 is due, or in an investigation or inspection in connection with tax matters or matters relating to oil and gas royalty or net profits under contracts, agreements, or leases under AS 38.05. The records and the premises where a business is conducted shall be open at all reasonable times for official inspection, and the department may subpoena any person to appear and produce books, records, papers, or memoranda bearing upon tax matters or matters relating to oil and gas royalty or net profits under contracts, agreements, or leases under AS 38.05, and to give testimony or answer interrogatories under oath respecting tax matters or matters related to oil and gas royalty or net profits under contracts, agreements, or leases under AS 38.05, and the department may administer oaths to persons who are so subpoenaed. A subpoena issued under this section mav compel attendance of a witness or production of a document or thing, located either inside or outside the state, to the

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

maximum extent permitted by law.(b) A subpoena may be served by the commissioner of public safety or a peace officer designated by the commissioner of public safety, [OR] by a peison designated by the Department of Revenue, or as otherwise provided bv law. A subpoena mav also be served bv registered or certified mail for delivery restricted only to the person subpoenaed. The return delivery receipt must be addressed so that the receipt is returned to the department.(cl If a person who is subpoenaed neglects or refuses to obey the subpoena issued as provided in this section, the department may report the fact to the superior court or the appropriate court of another jurisdiction, and mav seek an order fromthe court compelling obedience to the subpoena. The [AND THE] court, to the maximum extent permitted by law, may compel obedience to the subpoena to the same extent as witnesses may be compelled to obey the subpoenas of the court.* Sec. 9. AS 43.05.230(a) is amended to read:(a) It is unlawful for a current or former officer, employee, or agent of the state
CSHB 341( ) -14-
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to divulge the amount of income or the particulars set out or disclosed in a report or return made under this title, except k(1) in connection with official investigations or proceedings of the department, whether judicial or administrative, involving taxes due under this title;(2) in connection with official investigations or proceedings of the child support enforcement agency, whether judicial or administrative, involving child support obligations imposed or imposable under AS 25 or AS 47;(3) as provided in AS 38.05.036 pertaining to audit functions; [AND](4) as provided in AS 43.05.400 - 43.05.499: and(5) as otherwise provided in this sectm p*-^^* Sec. 10. AS 43.05.240 is repealed and reemjctecpttfread:Sec. 4 3 .0 5 .2 4 0 .4 N F O R M A p C rU N l'tl< bIN L 'Jh!r (a) A taxpayer aggrieved^y-tfte* action of the department in fixing -the amount of a tax or penaltymay-apply to the department within 60 days after the oate-of-mailing oftfarnofice required to be given to the taxpayer by the department, giving notice of the grievance, and requesting an informal conference to be scheduled with an appeals officer. The taxpayer shall be given access to the taxpayer's file in the department in the matter for preparation for the informal conference. At the informal conference, the taxpayer may present to the appeals officer arguments and evidence relevant to the amount of tax or penalty due the state. If the departmepftfetermines that a correction is warranted, the department shall make the correction.(b) /^laxjjaygr whp-ljelieves that the appeals officer is unduly delaying a hearing^i -taxpayer,. J
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process may commissioner. Within 30 days after being notified by a -taxpayer,.the commissioner mayissue an order prescribing a schedule for the appeals officer to complete the informaf^nferen^orjettingameetmgat which that s^edule^willjje^ discussed and prescribed. If tRecommissioner fails to issue anorder V/itnin 30 days after receiving notice of aJaxpayer's belief of undue delay, the department’s action in fixing the amount of tax or penalty shall be considered to have been summarily affirmed by the appeals officer the same as if an informal conference decision to that effect were issued on the last day of that 30-day period.* Sec. 11. AS 43.05 is amended by adding new sections to read:Sec. 43.05.241. FORMAL APPEAL. For a matter within the jurisdiction of the
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office of tax appeals under AS 43.05.405, the taxpayer aggrieved by an informal conference decision entered under AS 43.05.240 may file with the office of tax appeals
i • *a notice of appeal for formal hearing,’ as provided in AS 43.05.430, no later than 30 days after service of the decision resulting from an informal conference.Sec. 43.05.242. JUDICIAL APPEAL. A person aggrieved by the action of the department under AS 43.05.240 in fixing the amount of a tax or in imposing a penalty may within 30 days after decision resulting from the informal conference appeal to the superior court. When an appeal is taken under this section,(1) the taxpayer shall be given access to the file of the department in the matter for preparation of the appeal;(2) if, after the appeal is heard,(A) it appears that the tax was correct, the court shall confirm thetax; (B) it appears that the tax was incorrect, the court shall determine the amount of the tax; if the person aggrieved is entitled to recover the tax or part of it, the court shall order the repayment, and the department shall immediately pay the amount due and attach a certified copy of the judgment to the payment.Sec. 43.05.244. TAX, PENALTY, AND INTEREST PAYABLE BEFORE APPEAL, (a) In an appeal from a decision of the department involving a deficiency of taxes levied and collected by the state, whether in a formal hearing under AS 43.05.241 and 43.05.400 - 43.05.499 or under a judicial appeal authorized by AS 43.05.242, the taxpayer shall pay to the state the full amount of the tax, penalty, and interest in respect of the amount of tax assessed that is not in dispute. The taxpayer shall post a bond, obtain a letter of credit, or provide other evidence satisfactory to the tax court that it is_ able to pay the amount of tax, penalty, and interest in respect of the amount of tax assessed that is in dispute and that is the basis of the taxpayer’s appeal.(b) The tax and interest due under this section are the amounts stated in the final order of the department from which the appeal is taken, or if the final order appealed from is a summary judgment or partial summary judgment, the amount shall be as originally assessed on the issue or issues disposed of.* Sec. 12. AS 43.05.245 is amended to read:
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Sec. 43.05.245. ASSESSMENT AND COLLECTION OF TAX, PENALTIES* AND INTEREST. If a taxpayer falls to file a return or report required by this title in the time required by law or regulation, or makes an erroneous or fraudulent return, the department shall proceed to assess the license fees, tax, penalties, or interest and make a return from information that [WHICH] it obtains. A return made and subscribed by the department in accordance with this section is presumed sufficient for all legal purposes. However, nothing prevents a taxpayer from presenting evidence or other information on an informal conference [APPEAL] under AS 43.05.240 or in an anneal under AS 43.05.241 or 43.05.242 in order to rebut the presumed sufficiency of a return made and subscribed by the department, nor does the presumption of sufficiency alter the parties’ respective burdens of proof once the taxpayer has presented evidence or other material information to rebut that presumption. The assessment of license fees, tax, penalties, or interest under this section occurs when the department issues a notice and demand for payment of the license fees, tax, penalties, or interest. The notice and demand for payment is issued when the notice and demand is delivered to the taxpayer in person or placed in the United States mail, addressed to the last known address of the taxpayer. Penalties and interest assessed under this title shall be collected in the same manner as provided in this title for the collection of tax or license fees, jec. 13. AS 43.05 is amended by adding a new section to read:Sec. 43.05.254. OVERPAYMENT. If it has been finally determined that an overpayment exists, either the taxpayer or the commissioner may elect within 60 days to credit the overpayment, including any interest accruing on the overpayment, against the tax liability of the taxpayer for the current tax year and subsequent tax years. The amount of the refund not credited within three years of the date of the election shall be pai^to the taxpayer, with interest accrued at the rate established in AS 43.05.280.* Sec. 14. AS 43.20.270(a) is amended to read:(a) The department may collect taxes, with interest, penalties, and other additional amounts permitted b y distraint and sale, in the manner provided in thissection, of the property of a person liable to pay the taxes, interest, penalties, or other additional amounts, who neglects or refuses to pay them within 10 days from the mailing of notice and demand for payment of them, and who has not appealed from the assessment of the taxes, interest, penalties, and other additional amounts determined
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WORK D R A F T  WORK D R A F T  WORK D R A FTunder AS 43.05.240 or following appeal taken under AS 43.05.241 or 43.05.242. 
f* Sec. 15. AS 43.55.013(g) is amended Jo read:(g) The monthly production at the economic limit for a lease or property is presumed to be 3,000 Mcf times the number of well days for the lease or property during that month for which the tax is to be paid. The taxpayer may rebut this presumption at an informal conference (A FORMAL HEARING] under AS 43.05.240 by providing clear and convincing evidence of a different monthly production rate at the economic limit for the lease or property. The hearing shall be held before February 15 of the year or within six months after commencement of gas production for a lease or property. The monthly production rate at the economic limit for the lease or property based upon the clear and convincing evidence of the taxpayer shall be calculated by dividing the value determined under (i) of this section into the average monthly direct operating cost determined under (h) of this section.* Sec. 16. AS 43.55.040 is amended to read:Sec. 43.55.040. POWERS OF DEPARTMENT OF REVENUE. Except as provided in AS 43.05.400 - 43.05.499, the [THE] department may(1) require a person engaged in production and the agent or employee of the person, and the purchaser of ,il or gas, or the owner of a royalty interest in oil orgas to furnish additional information that is considered by the department as necessaryto compute the amount of the tax;(2) examine the books, records, and files of such a person;(3) conduct hearings and compel the attendance of witnesses and the production of books, records, and papers of any person; and(4) make an investigation or hold an inquiry that is considered necessary to a disclosure of the facts as to(A) the amount of production from anv n;! or gas location, or of a company or other producer of oil or gasi [,] and(B) the rendition of the oil and gas for taxing purposes.* Sec. 17. EFFECT ON EXISTING REMEDIES AND PROCEDURES. This Act does not affect the remedies and procedures(1) specified in AS 04.11, including AS 04.11.560; AS 05.15, including AS 05.15.610; AS 42.05, including AS 42.05.551; or AS 43.56, including AS 43.56.120 and
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43.56.130; or (2) adopted by regulation by the Department of Revenue governing appeal of a decision of the Department of Revenue regarding(A) a game of chance or skill made under AS 05.15;(B) a permanent fund dividend under AS 43.23;(C) a coin-operated device or punchboard under AS 43.35; or(D) a child support obligation under AS *7.* Sec. 18. TRANSITIONAL PROVISIONS, (a) The remedies and procedures provided by this Act apply to all revenue tax appeals in which a request for formal hearing is filed with the Department of Revenue on or after the effective date of this Act. The remedies and procedures existing before the effective date of this Act apply to all revenue tax appeals in which a request for formal hearing was filed with the Department of Revenue before the effective date of this Act, unless all of the parties to an appeal, by written stipulation approved by the chief administrative law judge, agree to the remedies and procedures established by this Act.(b) Until regulations authorized under this Act take effect, 15 AAC 05.001 - 15 A AC 05.32C govern appeals within tlie jurisdiction of the office of tax appeals filed after the effective date of this Act, except to the extent the regulations are inconsistent with this Act.(c) Notwithstanding AS 43.05.405, enacted by sec. 1 of this Act, until the office of tax appeals has a full caseload, and with the approval of the chief administrative law judge, the chief administrative law judge or any other administrative law judge of the office of tax appeals may be appointed by the governor, by the commissioner of administration, or by the commissioner of another department to serve as a special hearing officer or special administrative law judge on another matter outside the scope of this Act and arising from another department of the executive branch. Appointment under this subsection may not interfere with the primary mission of the office of tax appeals under this Act of the expeditious resolution of administrative tax appeals under its jurisdiction.(d) Until 15 AAC 05.001 - 15 AAC 05.320 and other Department of Revenue regulations in effect on the effective date of this Act are revised as necessary, those regulations continue to govern an administrative appeal of a Department of Revenue decision not within the jurisdiction of the office of tax appeals, including a decision regarding a(1) game of chance .'»• skill under AS 05.15;(2) permanent fund dividend under AS 43.23;
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(3) coin-operated device or punchboard under AS 43.35; and(4) child support obligation under AS 25.27.(e) In this section, ‘ '(1) "chief administrative law judge" means the chief administrative law judge of the office of tax appeals ■'ppointed under AS 43.05.410, enacted by sec. 1 of this Act;(2) "office of tax appeals" means the office established in AS 43.05.400, enactedby sec. 1 of this Act.* Sec. 19. COURT RULE CHANGE; RULES OF APPELLATE PROCEDURE. The provisions of AS 22.10.020(d)(2), added by sec. 4 of this Act, have the effect of changing Rule 609(b) of the Alaska Rules of Appellate Procedure relating to the superior court's exercise of its discretion to grant a de ncvo review of certain appeals of decisions of the Department of Revenue involving taxes and related penalties.* Sec. 20. This Act takes effect July 1, 1996.
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STATE T A X  A P P E A L  F O R U M S  
A S  O F  ADJUST. 1 9 . M 1

I. T h e  f o l l o w i n g  states have e i t h e r  a s e p a r a t e l y  c r e a t e d  court 
w i t h i n  the judicial b r a n c h  to h e a r  o n l y  state t a x  cases o r  
h a v e  a  separate division w i t h i n  their court system that h e a r s  
s t a t e  t a x  cases:

Ar i z o n a  N e w  J e r s e y
Hawaii O r e g o n
Indiana Connec t i c u t

II. T h e  f o l l o w i n g  states have either t a x  courts or tax tribu n a l s  
(independent state agencies) w i t h i n  the executive b r a n c h  w h i c h  
a r e  d e s i g n e d  to h e a r  state t a x  cases:

Ma r yland M i c h i g a n
Minne s o t a  N e w  Y o r k

III. T h e  f o l l o w i n g  states have independent r e v i e w  boards to w h i c h  
t a x  c a s e s  m a y  b e  appealed. These B o a r d s  operate i n d e p e n d e n t l y  
f r o m  t h e  influence*of the C o m missioners of Revenu e , * o r  those 
a g e n c i e s  c h arged w i t h  a s s e ssing a n d  c o l l e c t i n g  taxes.

California (Income a n d  F r a n c h i s e  Taxes only)
Delaware
Iowa
Kansas
Kentucky
Louisiana
Massachusetts
Missouri
Montana
N e w  Hampshire
N o r t h  Carolina
Ohio
Pennsylvania
Washin g t o n
W i s c o n s i n
Wy oming

TV. T h e  f o l l o w i n g  states have appeal b o a r d s  w i t h i n  a c o m m i s s i o n  o r  
a g e n c y  t h a t  is c h arged n o t * o n l y  w i t h  h e a r i n g  tax appeals, b u t  
a l s o  w i t h  administering the c o l l e c t i o n  of taxes. T h e  
i m p o r t a n t  point is that the b o a r d  m e m b e r s  are g e n e r a l l y  
a p p o i n t e d  b y  the g o v ernor for l i m i t e d  terms a n d  are a p p r o v e d  
o r  r e v i e w e d  b y  the state legislature.

1 F r o m  State T a x  A p p e a l s  Systems p u b l i s h e d  b y  F e d e r a t i o n  of 
T a x  Admini s t r a t o r s .



Califo r n i a  (Sales a n d  U s e  T a x e s  only)
M issis s i p p i  
N evada 
Oklahoma 
S o u t h  C a r o l i n a  
U t a h

T h e  following states have a n  a p p e a l s  s y s t e m  a d m i n i s t e r e d  and 
u n d e r  the d i r e c t i o n  of t h e  s t ate's d e p a r t m e n t  of r e v e n u e  or 
e q u i v a l e n t  type agency. W h a t  is s i gnificant i n  t h e s e  states 
is that the h e a r i n g  o f f i c e r  is e i t h e r  a p p o i n t e d  b y  the chief 
of the department o f  r e v e n u e  a n d / o r  the h e a r i n g  offic e r ' s  
d e c i s i o n  is subject to the a p p roval of the chief of the 
d e p a r t m e n t  of revenue.

A l a b a m a
A l a s k a
A r k a n s a s
C o l o r a d o
F l o r i d a
I l l inois
M a i n e
N e b r a s k a
N e w  M e x i c o
N o r t h  D a k o t a
R h o d e  I s l a n d
S o u t h  D a k o t a
T e n n e s s e e
T e x a s
V e r m o n t
V i r g i n i a
W e s t  V i r g i n i a

Of t h o s e  states l i s t e d  above, the f o l l o w i n g  a l l o w  s t a t e  court 
de n o v o  h e a r i n g s  at some p h a s e  i n  a p p e a l i n g  a n  a d m i n i s t r a t i v e  
t a x  decision. This p r o c e d u r e  adds some d egree of d u e  p r o c e s s  
to e n s u r e  the t a x p a y e r  d o e s  n o t  s u f f e r  f r o m  a n y  p o t e n t i a l  
in s t itutional b i a s e d n e s s  a t  t h e  a d m i n i s t r a t i v e  level hearing.

A l a b a m a  C i r c u i t  Court.
Ar k a n s a s  C h a n c e r y  Court
Colorado D i s t r i c t  Court
F l orida Circuit'Court
G e o r g i a  S u p e r i o r  Court
Illinois C i r cuit Court
Ma i n e  S u p e r i o r  Court
N e b r a s k a  L a n c a s t e r  C o u n t y  D i s t r i c t  Court

(de n o v o  r e v i e w  b a s e d  o n  p r i o r  
e v i d e n t i a r y  record)

Rh o d e  I s l a n d  D i s t r i c t  Court
Te n n essee C h a n c e r y  Court
Texas D i s t r i c t  Court
V i r g i n i a  C i rcuit Court
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Sponsor Statement CSH B 341 - Tax Court
CSH B 341 proposes to establish a new tax appeals process within the Department of Revenue.PROBLEM: The Commissioner of Revenue assumes several roles in his/her relationships with taxpayers . The commissioner interprets state tax law in 
zuriting the regulations by which taxpayers must abide. The commissioner also enforces state tax laws and regulations through the audit process, issues 
assessments, and if the assessment is appealed, selects the hearing officer 
and/or sits in judgment during the appeal process.When the taxpayer requests a formal hearing the commissioner selects a departmental employee to act as a hearing officer. If the hearing officer's ruling is unsatisfactory the taxpayer may file a motion for reconsideration vdth the commissioner. If the commissioner denies reconsideration, or if the commissioner grants reconsideration and rules against the taxpayer, tne taxpayer can appeal to Superior Court. The Superior Court, however, will only conduct an "on the record" review of the commissioner's final decision, meaning no new evidence can be introduced. Essentially, the court considers a brief, compiled by the department.SOLUTION: HB 341 allows a taxpayer to present a complete set of facts to the Superior Court, in a de novo (new) proceeding. A Superior Court hearing will allow taxpayers to stand before another tribunal if they fear the commissioner's decision is biased as a result of he/she acting as the enforcer (auditor), prosecutor (assessor), and judge (hearing officer).
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A n a ly s is : HB 341  
J a n u a r y  2 3 , 1 9 9 6  
A la s k a  T a x  C o u rt 
P a g e  2

A s  d ra f te d , C S H B  341 will a t  a  m in im um  a d d  to  o u r  au d it w o rk lo ad  a n d  d e la y  c u rre n t a u d its  by 
re fo rm in g  th e  “inform al" p ro c e e d in g s  w ithin th e  d e p a r tm e n t . It is a lso  p o ss ib le  th a t  it cou ld  
e v e n tu a lly  a d d  a n  a d d itio n a l lay er to  th e  a p p e a ls  p r o c e s s  by  a lte r in g  th e  likelihood of trial d e  novo 
in a n  a p p e a l  from  fo rm al h ea rin g , th e re b y  in c re a s in g  fu tu re  c o s ts  of c a s e  reso lu tio n . T h e  re a so n  
fo r  b o th  r e s u lts  is  th a t  C S H B  341 c h a n g e s  th e  p rim ary  p u rp o s e  of th e  rev iew ing  co u rt from  a n  
a p p e l la te  fu n c tio n  to  a  trial function .

T h e  c h a n g e  in th e  C o u r t 's  fu n d a m e n ta l p u rp o s e , a n d  th e  fac t th a t  u n d e r  A S  4 3 .0 5 .2 4 2 (b ) inform al 
h e a r in g s  n o w  b e c o m e  a u to m a tic  in all c a s e s ,  will c h a n g e  th e  n a tu re  of th e  inform al p ro ceed in g . 
T o d a y , in fo rm al p ro c e e d in g s  s e n /e  a s  a  s e c o n d  rev iew  of th e  a u d it re su lts  a n d  p rov ide  a n  inform al 
p r o c e s s  w ithin w h ich  th e  ta x p a y e r  c a n  a t te m p t to  re so lv e  th e  m a tte r. A lthough  ta x p a y e rs  c a n  now  
b y p a s s  in fo rm al c o n f e re n c e  a n d  g o  d irec tly  to  fo rm al h e a r in g , m o s t of th e  D iv ision 's p a s t  c a s e s  
h a v e  b e e n  re s o lv e d  a t  th e  inform al level. U n d e r ex is tin g  law , a n  inform al c o n fe re n c e  is follow ed by 
a  fo rm a l a d m in is tra tiv e  p ro c e e d in g  w h e re  th e  bu lk  of th e  d e p a r tm e n t 's  w ork  in putting  o u r  official 
litigation  p o sitio n  to g e th e r  now  ta k e s  p la c e . U n d e r C S H B  3 4 1 , u n ce rta in ty  reg a rd in g  w h e th e r  th e  
ta x p a y e r  will g o  to  fo rm al h ea rin g  o r  to  a  civil trial d e  novo , will req u ire  m u ch  m o re  “fo rm ai’ an d  
d e ta i le d  p re p a ra tio n  a t  th e  inform al level. T h is  will involve c o n s id e ra b le  tim e a n d  effort from  th e  
a u d i t  a n d  a p p e a l s  s ta ff  th a t  w ould  no rm ally  b e  s p e n t  o n  c u rre n t a u d its  a n d  inform al reso lu tion . 
A dd itiona lly , th e  c u r re n t  in form al/form al p ro c e d u re  a llo w s th e  d e p a r tm e n t th e  oppo rtun ity  to  d ev e lo p  
i s s u e s  a n d  d e te rm in e  w h ich  sh o u ld  b e  re so lv e d  a n d  w hich  litigated . A u tom atic  a p p e a l to  civil court 
will a llow  ta x p a y e r  d e c is io n s  to d rive  th e  d e p a r tm e n t 's  litigation c o s ts .

T h e  c h a n g e  in th e  rev iew ing  c o u rt 's  p rim ary  function  co u ld  a ls o  a l te r  th e  likelihood of trial d e  novo  
b e in g  g ra n te d  o n  a p p e a l  from  a n y  c a s e s  w hich  d o  g o  to  fo rm al h ea rin g . U n d er C S H B  3 4 1 , th e  
S u p e r io r  C o u r t 's  rev iew  will no  lo n g e r b e  prim arily  a n  “a p p e lla te  review ". In s te a d , th e  C o u rt's  
p r im a ry  fu n c tio n  in th e s e  c a s e s  will b e  to  sit a s  a  s p e c ia liz e d  trial cou rt for tax  m a tte rs . D ifferent 
ru le s  of p ro c e d u re  a n d  e v id e n c e  will ap p ly  in a  ta x  civil tr ia ls  a n d  so p h is tic a te d  oil a n d  g a s  
ta x p a y e r s  will likely h a v e  little tro u b le  p re se n tin g  “n e w ” i s s u e s  a n d  “new ”ev id en tia ry  q u e s tio n s  to  
e n c o u r a g e  th e  C o u rt to  e x e rc is e  its in d e p e n d e n t ju d g m e n t ra th e r  th a n  d e fe r  to  a  D ep artm en t 
h e a r in g  o ffic e r 's  d e c is io n  w h ich  is p o r tra y e d  a s  b ia s e d .  O v e r  tim e, th e  co u rt will d ev e lo p  
s p e c ia l iz e d  ta x  e x p e r t is e . S in c e  th e s e  la rg e , c o m p le x  c a s e s  a r e  a lm o st u n an im o u sly  a p p e a le d , a  
J u d g e  is likely to  p re fe r  th a t  th e  c a s e  g o  u p  on  a  re c o rd  w hich  h e /s h e  h a d  s o m e  contro l in c rea tin g . 
F o rm a l h e a r in g s  m igh t e a s i ly  b e c o m e  little m o re  th a n  d isc o v e ry  a n d  n eg o tia tio n  too ls , w ith an  
a lm o s t  a u to m a tic  righ t to  trial d e  novo .

l:'.EG:cshb34l.anl



FISCAL NOTE

Revision D a te :_________________________________________________ Dept. Affected: Alaska Court System
Title: An Act e s ta b l is h in g  a  ta x  court...___________________BRU: Trial Courts_______________

Component: ___________________________

Sponsor: R e p . Green _________________________________ ________________________________________

Requestor: HOUSQ R e s o u r c e s _____________________________COMPONENT SERIAL NO. 768

STA TE O F  ALASKA BELL N O. HB 341
1996 LE G ISLA TIV E SESSION

Expenditures/R evenues_________________________________________ (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS & CLAIMS
MISCELLANEOUS

267.9 267.0 267.0 267.0 267.0 267.0

5.0 5.0 5.0 5.0 5.0 5.0
4.0 4.0 4.0 4.0 4.0 4.0

17.8

TOTAL OPERATING 293.8 276.0 276.0 276.0 276.0 276.0 !

CAPfTAL EXPENDITURES

CHANGE IN REVENUES ( j

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program  Receipts 
1037 GF/Mental Health 
O ther

1

293.8 276.0 276.0 276.0 276.0 276 .:

TOTAL 293.8 276.0 276.0 276.0 276.0 276. C •'

Estim ate of any current year (FY 96) cost: S None

POSfTlONS
FULL-TIME
PART-TIME
TEMPORARY

4 .0 4 .0 4 .0 4 .0 4 .0 4.C
I... . j

ANALYSIS: (Attach a  separate  p ag e  if necessary) 

S ee attached fiscal analysis.

P repared  by: C . S . Christensen III. Staff Counsel ---- " Phone: 264-8228

Agency: A laska Court System Date: 01/17/96

Approved by: Arthur H . Snowden , II, Adm inistrative Director Date: 01/17/96

Agency: A laska Court System

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
I PM

Rev 1/96 Paoe 1 of 2



A la ska  Court System
Fiscal Analysis 
HB 341

P e r s o n a l  S e r v ic e s

P e t i t i o n S a la ry B e n e fits T o ta l
S u p e r io r  C o u r t  J u d g e ,  A n c h o ra g e , P F T , 12  m o n th s $ 9 S ,6 0 0 $ 5 2 ,3 6 5 $ 1 4 8 ,9 6 5
S e c r e t a r y ,  1 2 A , A n c h o ra g e , P F T , 12  m o n th s 2 7 ,1 0 8 1 0 ,3 6 3 37 ,471
In C o u r t  C le rk ,  12A , A n c h o ra g e , P F T , 12  m o n th s 2 7 ,1 0 8 1 0 ,3 6 3 3 7 ,471

L aw  C le r k ,  1 3 D , A n c h o ra g e , P F T , 12  m o n th s 3 1 ,8 2 4 1 1 ,2 7 8 4 3 ,1 0 2

T o ta l P e rs o n a l  S e rv ic e s  2 6 7 ,0 0 9

C o n t r a c tu a l

P o s t a g e ,  t e l e p h o n e ,  a n n u a l u p d a te s  to  le g a l r e f e r e n c e
m a te r i a l s ,  c o p ie r  re n ta l, e tc .  5 ,0 0 0

This fiscal note assumes that the cost of the 3-master 
panels will be assessed to the parties.

S u p p l ie s

O ff ic e ,  c o u r t r o o m  a n d  c o m p u te r  s u p p lie s .  4 ,0 0 0

E q u ip m e n t  ( o n e  tim e item )

O ff ic e  f u rn i tu re ,  c o m p u te r  o r  d a ta  te rm in a l,  s o f tw a re ,  d ic ta tio n
e q u ip m e n t ,  s t a tu t e s ,  ru le s  of c o u r t, f a c s im ile  m a c h in e ,  e tc  1 7 ,8 0 0

T o ta l E s tim a te d  C o s t  $ 2 9 3 ,8 0 9

Page 2 of 2



STATE OF ALASKA
1996 LEGISLATIVE SESSION

FISCAL NOTE BILL NO: HR 341

Revision D a t e : _________________
Title: Alaska Tax Court

Dept. Affected: Revenue
BRU: Revenue Operations
Com ponent: Income an d  Excise Audit

Sponsor:
Requestor:

Representative Green
(H) Resources

Expend! turos/Revonues:

COMPONENT SERIAL NO.

(Thousands of Dollars)

113

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY01 FY 02

PERSONAL SERVICES 

TRAVEL
CONTRACTUAL

SUPPUES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

25.0 25.0 25.0 25.0 25.0 25.0

TOTAL OPERATING 25.0 25.0 25.0 25.0 25.0 25.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE____________________________________________________(Thousands of Dollars)

1002 Federal Receipts
1003 GF M atch
1004 GF
1005GF/Program Receipts 
1037 GF/Mental Health 

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost $ 

POSITIONS: ____________

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a  separate  p a g e  if necessary)

(S ee A tta c h e d  A nalysis)

(907) 269-6620 

January 23, 1996 

January 23, 1996

Page 1 of 2

Prepared by:

Division:

Ldrry MeyetjAJirecdor

Iqcome antjfcx cir 3 Audi/  f  1 J r )
1 I  m !  .......... .....

Phone:

Date:

Date:

Agency: Department of Revenue

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office
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Fiscal Note Analysis, HB 341 
January 23. 1996 
Alaska Tax Court 
Page 2

T h e  H B 341 c h a n g e s  th e  p re s e n t m e th o d  in w hich a  tax  a s s e s s m e n t  is ap p e a le d .
U n d e r  th e  e x is tin g  law  th e  ta x p a y e r  h a s  th e  o p tio n  of hav in g  its c a s e  h e a rd  initially a t th e  
in fo rm al le v e l o r  a p p e a lin g  d irectly  for a  fo rm al h e a rin g . T h e  fo rm al re c o rd  on th e  c a s e  is 
p r e p a r e d  a t  th e  form al h ea rin g . A ppea l to  su p e r io r  co u r t is a v a ila b le  to  th e  tax p ay e r. U nder 
th e  p r o p o s e d  bill th e  ta x p a y e r  now  h a s  th e  ability to  a p p e a l  th e  d e c is io n  from  th e  informal 

a p p e a l  d irec tly  to  th e  su p e rio r  co u rt a n d  re c e iv e  a  trial d e  novo .

T h e  bill im p a c ts  virtually all th e  In co m e a n d  E x c ise  D iv is io n 's  tax  ty p e s . It is 
p ro je c te d  th a t  a n  a v e ra g e  of 2 0 0  a p p e a ls  a  y e a r  will b e  re c e iv e d  of w hich  approx im ate ly  12 
will r e la te  to  oil a n d  g a s  a n d  o th e r  la rg e  multi s ta te  co rp o ra tio n s . T h e s e  m ajo r c a s e s  require 
a p p ro x im a te ly  1 5 0 0  h o u rs  of a u d ito r  tim e to  c o m p le te , if th e s e  c a s e s  a re  a p p e a le d  from  th e  
in fo rm al h e a r in g  to  th e  su p e rio r  cou rt, th e  re la te d  d e  n o v o  h e a r in g  is a n tic ip a te d  to  in c re a se  
th e  a u d i t  s u p p o r t  tim e up  to  a n  ad d itio n a l 2 5 % . T h is is tim e th a t  w ou ld  norm ally h av e  b e e n  
s p e n t  o n  n e w  a u d its . T h e  im p a c t is a t  a  m in im um  a  d e fe rra l o f r e v e n u e  o ffse t in part by  th e  
a c c ru in g  o f in te re s t lead in g  to  a  red u c tio n  in th e  to tal n u m b e r  o f a u d i ts  being  com p le ted .
W ith  n o  in c r e a s e  of au d it p o s itio n s  th e  n u m b e r  of c a s e s  c lo s u re s  w ou ld  d e c r e a s e  an d  future 
r e v e n u e s  w o u ld  b e  p ro te c te d  only  u p o n  th e  rece iv in g  of s ta tu te  of lim itation w aiv e rs  o r 
i s s u a n c e  of je o p a rd y  a s s e s s m e n ts .

T h e  a p p e a l s  staff w ould  s e e  a n  e v e n  g r e a te r  im p ac t o n  th e ir  ability to  m o v e  c a s e s  
th ro u g h  th e  s y s te m  in a  tim ely fash io n . T hey  w ould  b e  req u ired  to  p re p a re  a s  if every  
in fo rm al h e a r in g  w ould  b e  a p p e a le d  to su p e rio r  co u rt a n d  g ra n te d  a  trial d e  novo. C urrently  
a n  in fo rm al h e a r in g  is u s e d  to  s u b s ta n tia te  do lla r a m o u n ts  a n d  g a th e r  n ew  ta x p a y e r  
in fo rm atio n . N o form al ru le s  of e v id e n c e  a re  follow ed w hich w ou ld  n o w  c h a n g e  u n d e r th is  
bill. T h e  s u p e r io r  co u rt op tion  is a v a ila b le  to  a n y  ap p lica b le  tax  th a t  is  a s s e s s e d  re g a rd le ss  of 
th e  d o lla r  s iz e .  T h e  add itiona l tim e s p e n t  a t th e  inform al a p p e a l  level on  p rep a rin g  th e s e  
c a s e s  a llo w s  th e  b ack lo g  of c a s e s  to  g row  a n d  all ta x p a y e rs  will s e e  a  d e lay  in th e  length of 

t im e  it t a k e s  fo r a  d ec is io n  to  b e  re a c h e d .

T h e  D ivision a n tic ip a te s  th a t it will incu r travel c o s ts  e i th e r  o n  b eh a lf of its aud ito rs 
a n d  its  a p p e a l s  sta ff a s  a  resu lt of th e  inform al h ea rin g  b e in g  a p p e a le d  to  th e  su p e rio r c o u rt 
in th e  ju d ic ia l d istric t in w hich th e  p e rs o n  re s id e s . P re se n tly  in fo rm al a p p e a ls  a n d  form al 
h e a r in g s  a r e  av a ila b le  a t th e  ta x p a y e r’s  op tion  th ro u g h  te le p h o n ic  m e a n s  o r  physically  a t  
th r e e  h e a r in g  s i te s .  U n d e r th e  p ro p o s e d  bill th e  Division will in c u r trav e l c o s ts  to  m ore c ities 
a n d  th e  le n g th  of tim e will in c re a s e  d u e  to  th e  trial d e  novo  b e fo re  a  su p e rio r  co u rt. T h e  
a v e r a g e  d a ily  p e r  d iem  is p ro je c te d  to  b e  $ 1 5 0  with a irfa re  of $ 4 0 0 . T ravel c o s ts  could  rea ch  
$ 2 5 ,0 0 0  g iv e n  th e  n u m b e r  of c a s e s  th e  Division h a n d le s .
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CSHB 341 proposes to establish a new tax appeals process within the Department of Revenue.PROBLEM: The Commissioner of Revenue assumes several roles in his/her relationships with taxpayers . The commissioner interprets state tax law in 
writing the regulations by which taxpayers must abide. The commissioner also enforces state tax laws and regulations through the audit process, issues 
assessments, and if the assessment is appealed, selects the hearing officer 
and/or sits in judgment during the appeal process.When the taxpayer requests a formal hearing the commissioner selects a departmental employee to act as a hearing officer. If the hearing officer's ruling is unsatisfactory the taxpayer may file a motion for reconsideration with the commissioner. Ir the commissioner denies reconsideration, or if the commissioner grants reconsideration and rules against the taxpayer, the taxpayer can appeal to Superior Court. The Superior Court, however, will only conduct an "on the record" review of the commissioner's final decision, meaning no new evidence can be introduced. Essentially, the court considers a brief, compiled by the department.SOLUTION: HB 341 allows a taxpayer to present a complete set of facts to the Superior Court, in a de novo (new) proceeding. A  Superior Court hearing will allow taxpayers to stand before another tribunal if they fear the commissioner's decision is biased as a result of he/she acting as the enforcer (auditor), prosecutor (assessor), and judge (hearing officer).
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