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Interested groups lis t  for
HB 314, HB 326 & HB 333

HB 314
Pro - Alaska Network on Domestic Violence and Sexual Assault, Council on 
Domestic Violence, Department of Law, and victims groups.

con - none known

HB 326
Pro - Alaska Network on Domestic Violence and Sexual Assault, Council on 
Domestic Violence, Department of Law, and victims groups.

con - some defense attorneys

HB232
Pro - Public Defenders Agency and the office of public advocacy.

con - none known
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HOUSE OF REPRESENTATIVES

SP O N SO R  S T A T E M E N T  
House B i l l  333

"An act relating to licensure requirements for employees of the otliee ol public 
advocacy and the Public Defender Agency."

HB 333 would afford the office of public advocacy and the Public Defender 
Agency the same hiring privilege currently enjoyed by the Attorney General s 
office. HB 333 would allow each of these agencies to hire attorneys before 
passing the Alaska Bar and allow them a ten month period to pass the Bar in 
Alaska.
Since the state of Alaska has no law schools and the cost moving to Alaska 
without a job can be prohibitive, a ten month window w ill help in recruiting 
competent attorneys and help reduce some of the initial hiring cost of the 
respective agencies.
I  r e s p e c t fu l ly  re q u e s t y o u r  su p p o rt .



M E M O R A N D U M  S T A T E  O F  A L A S K A

DATE: January 18, 1996

TO: Representative Sean Parnell/Rich Vitale
FROM: John B. SalemiPublic Defender
SUBJECT: HB 333/Potential Civil Liability

It is my understanding that you have questions about the effect of HB 333 in terms of potential increase of malpractice claims against PD staff lawyers.
It is highly unlikely the passage of HB 333 will increase the PD Agency’s exposure to such claims. Being a member of the Alaska Bar does not insulate lawyers from a malpractice suit. Conversely, lack of membership will not be a determinative factor in such claims. Furthermore, individuals who become members of the PD staff as a result of HB 333 will be subject to strict supervision until they become full members of the Alaska Bar Association.
JBS:sh
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A N A L Y S I S :  (A t t a c h  a  s e p a r a t e  p a g e  i f n e c e s s a r y . )

T h i s  bill will result in s o m e  savings for the P D  in its personal services line. C u rrently the P D  is only able to 

recruit staff att o r n e y s  f r o m  a m o n g  those individuals w h o  are m e m b e r s  of the A l a s k a  Bar. B e c a u s e  of this state's 

relatively s m a l l  population, a n d  the fact that there is n o  l a w  school, the n u m b e r  of eligible applicants for a given 

position is s o m e t i m e s  cuite small. P a s s a g e  of thi6 bill will e x p a n d  the pool of applicants, m a k i n g  recruitment m u c h  

m o r e  competitive. It is anticipated that w i t h  increased competition P D  will be able to subfill positions o n  a regular 

basis w h i l e  at t h e  t a m e  ti m e  attracting experienced l a wyers for its staff.
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Martha Stevens 515 N. Franklin Juneau, Alaska 99801 March 10, 1996
Representative Brian Porter, JUD Chair Alaska State Legislature
Dear Mr. Porter,
I am writing concerning HB339. I attended the Judiciary Committee meeting on March 6 and want to urge you to put it on the calendar for this week. I am aware that if changes must be made to Section 2 before it can be passed out of Judiciary it will be too late for the bill to pass during the current session.
If it impossible to make the changes the Judiciary Committee feels are necessary to Section 2, I urge you to support the changes in Section 3 and pass the bill to Rules.
The proposed changes in Section 3 regarding termination of parental rights are appropriate. I heard no objection to them. If the bill is calendared for this week, it would still have a chance to pass this session.
I am the Court appointed Guardian ad Litem for two children who have lived with the same foster mom for five years because their father is incarerated for sexual abuse of their half-sister.
These children have been told their father will be released in May of this year. The older child, now nine years old is increasingly anxious. This child wonders more and more about what will happen to him, who will keep him safe, will he be allowed to stay with his foster mom in the only home he remembers. At this point no one can give him any answers.
According to the psychologist who has treated him since his placement five years ago, this child is likely to suffer real and lasting psychological damage unless he gets some reassurance that he will be safe and have some control over his father's right to see him or take him away from his foster mother.
The passage of this bill will be too late to help the afore mentioned child but is needed to protect any children who in future may be placed in this position.



As to the objection to the change in Section 2, I am puzzled by the testimony of the gentlemen from the Public Defender's Office. I would like some clarification of their (and your) objections to the change in wording from "caring and willing" to "willing and able".
In an effort to understand the exact meaning of the words, I first consulted an Attorney to ask if these words have a different meaning in legal terminology from the Webster Dictionary definitions. The Attorney said the meanings were identical as far as she knew.
Webster defines ABLE: "1. Having sufficient power, skill orresources of any kind to accomplish an object; competent; qualified". Webster defines CARE (verb): "1. To have, feelor exercise care. 2. To have a wish or inclination (to) or affection (for). In the interests of reasonable brevity, I include only those quotations from Webster that have anybearing on the use of the words in HB339.
My concern is that "caring and willing" addresses the parents' needs to maintain parental control. It does not address the childrens' rights to grow up in a healthy safe environment. It is certainly a demonstrated fact that many parents who say they want to take care of their childrencannot, for a variety of reasons, do so.
In my experiences as a GAL, I have seen the long term damage a well-meaning but dysfunctional parent inflicts upon his/her children.
Children should have the right to grow up in a consistently safe and healthy environment. Their rights should not be placed second to parental rights if in the exercise of these rights they jeopardize their children.
Thank you,

Martha Stevens

cc. Rep. Joe Green Rep. Con Bunde Rep. Cynth.ia Toohey Rep. Bettye Davis Rep. David Finkelstein Rep. Al Vezey Rep. Norman Rokeberg Jan Rutherdale, AG's Office



A M E N D M E N T

by Representative Finkelstein

OFFERED IN HOUSE JUDICIARY
TO: CSHB 339(JUD)

Page 3, line 4:
In sert subsection:
"(A) If p aren ta l righ ts  are  te rm in a ted  u n d e r th is section du e  to 

incarceration, the  cou rt shall also  m ake_a_sp.ecific.finding concern ing  w h a t 
residual paren ta l rights are in the  b est in terests  .afJbe_child_and_should_be 
re ta ined  by the  p a ren t w hose  righ ts  are te rm in a te d ."
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CS FO R  HOUSE BILL NO. 339( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
NINETEENTH LEGISLATURE - SECOND SESSION

B Y

Offered:
Referred:

SponsoKs): R E P R E S E N T A T I V E S  R O K E B E R G ,  Mulder, Robinson

A BILL

FO R  AN ACT ENTITLED

"A n Act relating to children-in-need-of-aid proceedings; allowing term ination of

paren ta l rights with respect to a child in need of aid as a result of parental

conduct o r paren tal incarceration if the conduct or incarceration is likely to

continue to exist sufficiently long to seriously damage the paren t and child

relationship  o r to cause serious emotional or physical harm  to the child; and

providing for an effective date."

BE IT  ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE. The purpose of this Act is to respond to the Alaska Supreme 
Court’s invitation in A.M. v. State of Alaska, 891 P.2d 815 (Alaska 1995) and Nada A. v. State 
o f Alaska, 660 P.2d 436 (Alaska 1983) to create a statutory basis for making incarceration a 
factor that can be considered in termination proceedings concerning children in need of aid.

* Sec. 2. AS 47.10.080(c) is amended to read:
(c) If the court finds that the minor is a child in need of aid, it shall

-1-
N e w  T e x t  U n d e r l i n e d  [ D E L E T E D  T E X T  B R A C K E T E D ]

CSHB 339( )



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

2 0

21

2 2

23

24

25

26

27

28

29

30

31

32

(1) order the minor committed to the department for placement in an 
appropriate setting for a period of time not to exceed two years or in any event past the 
date the minor becomes 19 years of age, except that the department may petition for and 
the court may grant in a heating (A) two-year extensions of commitment that do not 
extend beyond the minor’s 19th birthday if the extension is in the best interests of the 
minor and the public; and (B) an additional one-year period of supervision past age 19 
if the continued supervision is in the best interests of the person and the person consents 
to it; the department may transfer the minor, in the minor’s best interests, from one 
placement setting to another, and the minor, the minor’s parents or guardian, and the 
minor’s attorney are entitled to reasonable notice of the transfer;

(2) order the minor released to the minor’s parents, guardian, or some 
other suitable person, and, in appropriate cases, order the parents, guardian, or other 
person to provide medical or other care and treatment; if the court releases the minor, 
it shall direct the department to supervise the care and treatment given to the minor, but 
the court may dispense with the department’s supervision if the court finds that the adult 
to whom the minor is released will adequately care for the minor without supervision; 
the department’s supervision may not exceed two years or in any event extend past the 
date the minor reaches age 19, except that the department may petition for and the court 
may grant in a hearing

(A) two-year extensions of supervision that do not extend beyond 
the minor’s 19th birthday if the extension is in the best interests of the minor and 
the public; and

(B) an additional one-year period of supervision past age 19 if the 
continued supervision is in the best interests of the person and the person 
consents to it; or

(3) by order, upon a showing in the adjudication by clear and convincing 
evidence that there is a child in need of aid under AS 47.10.010(a)(2) as a result of 
parental conduct or incarceration, and upon a showing in the disposition by clear and 
convincing evidence that the parental conduct or the period of incarceration is likely 
to continue to exist sufficiently long to seriously damage the parent and child 
relationship or to cause serious emotional or physical harm to the child if there is 
no termination of parental rights, terminate parental rights and responsibilities of one or

WORK D RA FT  WORK D RA FT  WORK D RA FT
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both parents and commit the child to the department or to a legally appointed guardian 

of the person of the child, and the department or guardian shall report annually to the 

court on efforts being made to find a permanent placement for the child.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

WORK D RA FT  WORK DRAFT  WORK DRAFT
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AttonT. Compton 
Chief Jii3tieo

(807)264-0601 
FAX (907) 278-5808

303 KSiroet 
Anchorage, AJaaka 

99501-2063

Alaska ^u p rm r (Court

February 26, 1996

Representative Norman Rokeberg 
Alaska Hou.se of Representatives 
State Capitol Building 
Juneau, Alaska 99801-1182

Re: House Bill No. 339

Dear Representative Rokeberg:

Thank you for your recent transmittal of Committee Substitute for House Bill No. 339 
(HES). Its ffaipd purpose is to overrule a recent decision of the Alaska Supreme Court in In_re: 
S.A. and D.A.. Op. No. 4314 (Alaska January 26, 1996), and address the difficult subject raised 
in A.M. v. State. 891 P.2d 815 (Alaska 1995), and Nada A. v. State. 660 P.2d 436 (Alaska 
1983), in both of which I urgedi a legislative response to the issue of termination of parental 
rights of an incarcerated person.

I am not in a position to pass along any legal judgment I might have regarding these 
amendments. However, they respond clearly to the separate position 1 took in In re S.A. and 
p . A . , as well as the plea I made in A.M. and Nada A.. The wisdom of these amendments is 
obviously for the legislature to determine. It is encouraging to know that our words, whether 
written in separate opinions or in an opinion for the court, do not fall on deaf ears. One could 
say that the issue of incarceration took long in germinating, but the legislature is certainly the 
appropriate forum to debate that issue.

Thank you for informing me. I appreciated the opportunity to speak with you about this 
when I was in Juneau Wednesday.

Allen T. Compton 
Chief Justice



MAR 11

A k .  —Representative Brian Porte Alaska State Legislature
Dear Mr. Porter,
I am writing concerning HB339. I attended the Judiciary Committee meeting on March 6 and want to urge you to put it on the calendar for this week. I am aware that if changes must be made to Section 2 before it can be passed out of Judiciary it will be too late for the bill to pass during the current session.
If it impossible to make the changes the Judiciary Committee feels are necessary to Section 2, I urge you to support the changes in Section 3 and pass the bill to Rules.
The proposed changes in Section 3 regarding termination of parental rights are appropriate. I heard no objection to them. If the bill is calendared for this week, it would still have a chance to pass this session.
I am the Court appointed Guardian ad Litem for two children who have lived with the same foster mom for five years because their father is incarerated for sexual abuse of their half-sister.
These children have been told their father will be released in May of this year. The older child, now nine years old is increasingly anxious. This child wonders more and more about what will happen to him, who will keep him safe, will he be allowed to stay with his foster mom in the only home he remembers. At this point no one can give him any answers.
According to the psychologist who has treated him since his placement five years ago, this child is likely to suffer real and lasting psychological damage unless he gets some reassurance that he will be safe and have some control over his father's right to see him or take him away from his foster mother.
The passage of this bill will be too late to help the afore mentioned child but is needed to protect any children who in future may be placed in this position.

1996

\
JUD Chair

Martha Stevens 515 N. Franklin Juneau, Alaska 99801 March 10, 1996



As to the objection to the change in Section 2, I am puzzled by the testimony of the gentlemen from the Public Defender's Office. I would like some clarification of their (and your) objections to the change in wording from "caring and willing" to "willing and able".
In an effort to understand the exact meaning of the words, I first consulted an Attorney to ask if these words have a different meaning in legal terminology from the Webster Dictionary definitions. The Attorney said the meanings were identical as far as she knew.
Webster defines ABLE: "1. Having sufficient power, skill orresources of any kind to accomplish an object; competent; qualified". Webster defines CARE (verb): "1. To have, feelor exercise care. 2. To have a wish or inclination (to) or affection (for). In the interests of reasonable brevity, I include only those quotations from Webster that have anybearing on the use of the words in HB339.
My concern is that "caring and willing" addresses the parents' needs to maintain parental control. It does not address the childrens' rights to grow up in a healthy safe environment. It is certainly a demonstrated fact that many parents who say they want to take care of their childrencannot, for a variety of reasons, do so.
In my experiences as a GAL, I have seen the long term damage a well-meaning but dysfunctional parent inflicts upon his/her children.
Children should have the right to grow up in a consistently safe and healthy environment. Their rights should not be placed second to parental rights if in the exercise of these rights they jeopardize their children.
Thank you,

Martha Stevens

cc. Rep. Joe Green Rep. Con BundeRep. Cynthia Toohey Rep. Bettye Davis 
R e p .  David Finkelstein
Rep. Al Vezey
ReD. Norman R okebe rg  _
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CS FOR HOUSE BILL NO. 339( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

B Y

Offered:
Referred:

Sponsor(s): R E P R E S E N T A T I V E S  R O K E B E R G ,  Mulder, Robinson

A BILL

FOR AN ACT ENTITLED

"A n Act amending a s*-.ute governing children-in-need-of-aid proceedings to clarify

th a t a person is not considered an effective caretaker for a child unless the

person is both willing and able to care for the child; allowing term ination of

paren tal rights with respect to a child in need of aid as a result of parental

conduct o r parental incarceration if the conduct or incarceration is likely to

continue to exist sufficiently long to seriously damage the p a ren t and child

relationship or to cause serious emotional or physical harm  to the child; and

providing for an effective date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. PURPOSE, (a) The purpose of sec. 2 of this Act is to clarify statutes to 

expressly recognize the Department of Health and Social Service’s long-standing interpretation 

of AS 47.10.010(a)(2)(A) that a parent cannot effectively care for a child unless the parent is 

both willing and able to care for that child. Section 2 of this Act is expressly intended to

-1- CSHB  339( )
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overrule the decision by the Alaska Supreme Court in In re S.A. and D.A. (Op. No. 4314, 
January 26, 1996).

(b) The purpose of sec. 3 of this Act is to respond to the Alaska Supreme Court’s 
invitation in A.M. v. State of Alaska, 891 P.2d 815 (Alaska 1995) and Nada A. v. State of 
Alaska, 660 P.2d 436 (Alaska 1983) to create a statutory basis for making incarceration a factor 
that can be considered in termination proceedings concerning children in need of aid.

* Sec. 2. AS 47.10.010(a) is amended to read:
(a) Proceedings relating to a minor under 18 years of age residing or found in 

the state are governed by this chapter, except as otherwise provided in this chapter, when 
the court finds the minor

(1) to be a delinquent minor as a result of violating a criminal law of the 
state or a municipality of the state; or

(2) to be a child in need of aid as a result of
(A) the child being habitually absent from home or refusing to 

accept available care, or having no parent, guardian, custodian, or relative 
[CARING OR] willing and able to provide care, including physical abandonment 
by

(i) both parents,
(ii) the surviving parent, or
(iii) one parent if the other parent’s rights and 

responsibilities have been terminated under AS 25.23.180(c) or 
AS 47.10.080 or voluntarily relinquished;

(B) the child being in need of medical treatment to cure, alleviate,
or prevent substantial physical harm, or in need of treatment for mental harm as
evidenced by failure to thrive, severe anxiety, depression, withdrawal, or 
untoward aggressive behavior or hostility toward others, and the child’s parent, 
guardian, or custodian has knowingly failed to provide the treatment;

(C) the child having suffered substantial physical harm or if there
is an imminent and substantial risk that the child will suffer such harm as a result
of the actions done by or conditions created by the child’s parent, guardian, or 
custodian or the failure of the parent, guardian, or custodian adequately to 
supervise the child;

WORK D RA FT  WORK D RA FT  WORK D RA FT
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(D) the child having been, or being in imminent and substantial 
danger of being, sexually abused either by the child’s parent, guardian, or 
custodian, or as a result of conditions created by the child’s parent, guardian, or 
custodian, or by the failure of the parent, guardian, or custodian adequately to 
supervise the child;

(E) the child committing delinquent acts as a result of pressure, 
guidance, or approval from the child’s parents, guardian, or custodian;

(F) the child having suffered substantial physical abuse or neglect 
as a result of conditions created by the child’s parent, guardian, or custodian.

* Sec. 3. AS 47.10.080(c) is amended to read;
(c) If the court finds that the minor is a child in need of aid, it shall

(1) order the minor committed to the department for placement in aw 
appropriate setting for a period of time not to exceed two years or in any event past the 
date the minor becomes 19 years of age, except that the department may petition for and 
the court may grant in a hearing (A) two-year extensions of commitment that do not 
extend beyond the minor’s 19th birthday if the extension is in the best interests of the 
minor and the public; and (B) an additional one-year period of supervision past age 19 
if the continued supervision is in the best interests of the person and the person consents 
to it; the department may transfer the minor, in the minor’s best interests, from one 
placement setting to another, and the minor, the minor’s parents or guardian, and the 
minor’s attorney are entitled to reasonable notice of the transfer;

(2) order the minor released to the minor’s parents, guardian, or some 
other suitable person, and, in appropriate cases, order the parents, guardian, or other 
person to provide medical or other care and treatment; if the court releases the minor, 
it shall direct the department to supervise the care and treatment given to the minor, but 
the court may dispense with the department’s supervision if the court finds that the adult 
to whom the minor is released will adequately care for the minor without supervision; 
the department’s supervision may rot exceed two years or in any event extend past the 
date the minor reaches age 19, except that the department may petition for and the court 
may grant in a hearing

(A) two-year extensions of supervision that do not extend beyond 
the minor’s 19th birthday if the extension is in the best interests of the minor and

WORK D RA FT  WORK D RA FT  WORK D RA FT
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the public; and
(B) an additional one-year period of supervision past age 19 if the 

continued supervision is in the best interests of the person and the person 
consents to it; or

(3) by order, upon a showing in the adjudication by clear and convincing 
evidence that there is a child in need of aid under AS 47.10.010(a)(2) as a result of 
parental conduct or incarceration, and upon a showing in the disposition by clear and 
convincing evidence that the parental conduct or the period of incarceration is likely 
to continue to exist sufficiently lon2 to seriously damage the parent and child 
relationship or to cause serious emotional or physical harm to the child if there is 
no termination of parental rights, terminate parental lights and responsibilities of one or 
both parents and commit the child to the department or to a legally appointed guardian 
of the person of the child, and the department or guardian shall report annually to the 
court on efforts being made to find a permanent placement for the child.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSH B  339 ( ) *4*
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t a t e  ^ l e g i s l a t u r e

JHouse of JHepresentafiUesi State Capitol, Room 120
House Judiciary C om m ittee Juneau, Alaska 99801-i 182

Fe bruary 29, 1 9 9 6

T O :  M e m b e r s  of H o u s e  Judiciary C o m m i t t e e

F R O M :  T o m  hfis’yljr', staff

R E :  H B  3 3 9  Prisoners and termination of parental rights

It is a violation of state law to disclose in a public d o c u m e n t  the n a m e s  of 

a n y  children w h o  are the subject of child in need of aid proceedings.

Please be advised that the n a m e s  of the children w h o  are discussed in Ms.

P e g g y  T h o m a s '  letter found in the backup materials for this bill are 

confidential under state laws. I have redacted the n a m e s  in the letter.

Further, the n a m e s  of any such children should not be disclosed during the 

public hearings. If y o u  find any public disclosure of the n a m e s  of any 

children w h o  are the subjects of child in need of aid proceedings, please 

redact them.



A L A S K A  S T A T E  L E G I S L A T U R E  

H o u s e  o f  R e p r e s e n t a t i v e s

OIL & GAS, CHAIRMAN 
LABOR & COMMERCE, VICE CHAIRMAN 
ADMINISTRATIVE REGULATION REVIEW, VICE CHAIRMAN 
HEALTH, EDUCATION & SOCIAL SERVICES, MEMBER 
ECONOMIC DEVELOPMENT. MEMBER

COMMITTEE ASSIGNMENTS:

R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g

INTERIM:
718 WEST 4TH AVENUE. SUITE 040 
ANCHORAGE, AK 99501 
PHONE: (007)2500101 
PAX: (907)258-2010

SESSION:
STATE CAPITOL 
JUNEAU, AK 09801-1182 
PHONE: (007)485-4088 
FAX: (907) 46S-2040

MEMORANDUM

To: Representative Brian Porter
Chair, House Judiciary Committee

From: Representative Norman Rokeber<^j(j£_
Re: CS for HB 339, "An act relating to children-in-need-of-aid proceedings,

including proceedings to terminate rights of incarcerated parents; and providing 
for an effective date."

Date: February 22, 1996

I respectfully request that the House Judiciary Committee schadule a hearing on CS for HB 
339, "An act relating to children-in-need-of-aid proceedings, including proceedings to 
terminate parental rights of incarcerated parents; and providing for an effective date."
The bill has passed out of the House Health, Education and Social Services and State Affairs 
committees and has received favorable support by the departments of Law and Health and 
Social Services.
I am requesting that a hearing be scheduled for CS for HB 339 as soon as possible. If you 
have any questions about the bill, please let me know.



A L A S K A  S T A T E  L E G I S L A T U R E

H o u s e  o f  R e p r e s e n t a t i v e s

INTERIM:
716 WEST 4 TH AVENUE, SUITE 840 
ANCHORAGE. AK 86501 
PHONE: (907) 2SS-81B1 
FAX: (907) 258-2918

SESSION:
STATE CAPCOL 
JUNEAU, AK 89801-1182 
PHONE: (007) 485-4968 
FAX: (907) 485-2040

R e p r e s e n t a t i v e  N o r m a n  R o k e b e r g

Sponsor Statement CS for HB 339 
"An act relating to the termination of parental rights of incarcerated parents"

This bill gives the courts the authority to consider the fact that a parent is in prison when 
deciding whether to terminate parental rights. Under current law, the courts cannot terminate 
parental rights because the parent being in prison is not considered willful conduct on the 
part of the parent. The courts have asked the legislature on two occasions, in 1983 and 1995, 
to revise the statute, and this bill does that.
If a parent is in prison for 10 or 15 years and parental rights have not been terminated, the 
child can linger in foster homes for years, without any sense of permanency and belonging. 
This bill will allow the courts to look at the effect on the relationship when a parent is in prison 
and ultimately, give them a tool to make better decisions for children.
Before parental rights can be terminated, a child must be adjudicated a "Child In Need of 
Aid," and there must be no parent, guardian, custodian or relative willing and able to take 
care of the child. If there is no one, the court may terminate parental rights because of 
parental conduct, and that the conduct is likely to continue to exist. CS for HB 339 amends 
the law to allow incarceration and the length of incarceration to be added to this section of 
law, so that parental conduct, or incarceration, and the parental conduct or period of 
incarceration is likely to exist sufficiently long to seriously damage the parent and child 
relationship or to cause serious emotional or physical harm to the child.
HB 339 was amended in HESS to change "caring or willing" to "willing and able" in the 
section of law that stipulates how a child is found to be a "Child In Need of Aid." This change 
is in line with a long-standing interpretation by the Department of Health and Social Services 
and prevents the courts from allowing a child to be with a parent, guardian, custodian or 
relative who is willing to care for the child, but not able. An example of this situation would be 
someone in prison who expresses willingness to care for the child, but is not able.
I urge your support of CS for HB 339.

OIL & GAS. CHAIRMAN 
LABOR 4 COMMERCE, VICE CHAIRMAN 
ADMINISTRATIVE REGULATION REVIEW, VICE CHAIRMAN 
HEALTH, EDUCATION & SOCIAL SERVICES. MEMBER 
ECONOMIC DEVELOPMENT, MEMBER

COMMITTEE ASSIGNMENTS:



L a w  O f f ic e s  o f

KATHLEEN A. WEEKS
425 "G " STREET, SUITE 900 

ANCHORAGE, ALASKA 99501
%

P H O N E :  ( 9 0 7 )  2 7 6 - 4 4 4 5 FAX (907) 279-6603

January 23, 1996

M r . Norm Rokeberg 
716 W. 4th Avenue 
Anchorage, AK 99501 via facsimile: 465-2040

Re: House Bill No. 339

Dear Representative Rokeberg:

I want to thank you sincerely on behalf of the children, 
parents, and families that you will create through the introduction 
of House Bill No. 339. As an attorney who practices family law 
extensively, I have seen too many parents that desperately wanted 
to adopt a child when the child was prevented from being adopted by 
the potential future parenting of a birthparent in jail for a long 
term sentence. I sincerely appreciate the fact that you heard the 
Alaska Supreme Court's plea to provide our courts with a little 
more flexibility in approving an adoption when the birthparent is 
likely to be incarcerated for the minority of the child.

It is tragic watching children suffer for their parent's 
crime. Children need a real sense of family and the security of 
belonging to a family unit. Your bill, House Bill No. 339, will 
undoubtedly provide a more solid foundation for these children who 
had been forgotten for so many years.

I hope that the Legislature will support House Bill No. 339 
and pass it quickly.

Thank you.

Sincerely,

KAW/jmh

K a t h l e e n  A . W e e k s



Peggy Thomas 
9208 Long Run Drive 
Juneau, Alaska 99801 
January 19, 1996

The Honorable Norman Rokeberg 
Alaska State Legislature 
State Capitol, Room 110 
Juneau, Alaska 99811

Re: House Bill No. 339
An act relating to the termination of parental 
rights of incarcerated parents

Dear Representative Rokeberg:
I am writing in support of HB 339. The case appealed to the supreme court in 

A.M. v. State. 891 P.2d 815, 822 (Alaska 1995), are the children I have presently in my 
care. I am a foster parent and the two chi ldren,1 w i l !  have been with 
me five years on February 22nd.

The children's mother relinquished her parental rights with the understanding that 
I would adopt the children and the father’s rights be terminated.

were taken into custody at age 3 and 18 months, respectively, 
because their father, Anthony Mancini, was arrested for Theft in the Second Degree and 
Sexual Abuse of a Minor in the Second Degree. Mr. Mancini was subsequently convicted 
of those charges. He received 10 years incarceration with one year suspended for a total 
of nine years. In jail time that means he will have served five years. He is due to be 
released May 14th of this year.



R e p re s e n ta t iv e  R o k e b e r g
J a n u a r y  1 9 , 1 9 9 6
P a g e  2

Mr. Mancini's parental rights were terminated by Judge Carpeneti. Mr. Mancini 
appealed. The supreme court remanded this case March 10,1995, to Judge Carpeneti 
and we are again awaiting his decision as to termination. Justice Compton of the Alaska 
Supreme Court has twice urged the legislature to "define more clearly the effect of 
incarceration on parental rights." (A.M. v. State, pp. 29-30 of the opinion)

Mr. Mancini has an extensive juvenile as well as adult criminal history. He has no 
relatives in the state of Alaska. In July 1990 he placed the children in stcte care (because 
he had no one to care for the children) while he served two weekends of jail time. His 
criminal acts have been willful and seem likely to continue.

These children have grown up in my home; they have become a part of my family. 
They have been in limbo the five years while waiting for the courts to decide their fate. 
While the children have frequent contact with their mother and weekly court-ordered 
telephone contact with their father, they still have a need to belong to a family- 
permanently.

I urge you to support this bill to give the courts another option in deciding children- 
in-need-of-aid cases. This case seems to demonstrate perfectly the need for this 
legislation.

Sincerely,

Peggy Thomas

Attachments
(1) Supreme Court Opinion Nada A. v. State
(2) Supreme Court Opinion A.M. v. State
(3) First letter asking for sponsorship of legislation
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DEPARTMENT OF LAW
OFFICE OF THE A TTORNEY GENERAL

February 12, 1996

PLEASE REPLY TO:

0
PRONE: (907)209-5100
FAX: (907)276-3097

° W i M m W i m * *
Fairbanks, alaska 99701*4879PHONE: (907)451-2011
FAX. (907)451-2846

&  P.O.BOX 1WJOO-DIUOND COURT NOUS 
JUNEAU. ALASKA 99811-0300

TONY KNOWLES, GOVERNOR

PHONE: 
FAX: (907)465-3600

(907)465-6735

(FAX)465-2539

Honorable Norman Rokeberg 
Alaaka state Legislature 
State Capitol-Room 110 
Juneau, AK 99801

Dear Representative Rokeberg:

Re: Termination proceeding

Enclosed is a description of what must be proven in a 
termination proceeding. 1 have also enclosed the relevant statutes 
and rules, as well as the latest draft on HB 339. In cases not 
involving the Indian Child Welfare Act, the state must prove the 
first paragraph and show that reasonable efforts have been made to 
reunite the family (see CINA rule 15(g), also attached). The 
second and third paragraphs apply only to ICWA cases.

subject.
Please let me know if you have any questions on this

Sincerely yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

By:
Jaib'A. Rutherdale 
Assistant Attorney Gene

JAR:pao

Enclosures

cc: Elmer Lindstrom, Special Assistant
Department of Health & Social Services

C3*CHH



tjHiq? |M lOtfcD o r  Aib t f u u s ,
A U i k A  guJUio <n c o r fR u l e  1 8 . Ibrm lnatlon o f Parental Rights.(>) Petition. The Department may file a petition cooking termination of parental rights combined with or after the filing o f a petition for adjudication for that child as a child in need of aid. The title of the petition m uil clearly date that termination of parcn- laJ rightf is looght. A  petition for termination of parental rights muit be aorved as provided by C IN A  Rule 7(d),(b) Nature o f tha Proceeding. The termination hearing la • disposition hearing lo tlto court on the question o f whether the parental rights to an adjudi­cated child in need o f aid should bo terminated.Upon a ahowlng o f good cause and with adequate notice to the parties, an adjudication hearing and a termination hearing may be consolidated. C IN A  Rule 17 applies lo termination hearings except as this rule provides otherwise.(c) Burden of Proof. Before the court may terminate parental rights, tho Department must prove:(1) by cloar and convincing evidence that cither 

Ihe parental conduct that caused the minor to be adjudicated a child in need of aid is likely to contin­ue unless parental rights are terminated, or the requirements or A S  25.23.180(c)(2) or (3) have beenjjie i;  and(2) in the case of an Indian child, by evidence beyond a reasonable doubt, including the testimony of qualified cxpen witnesses, that custody of Ihe child by the parent or Indian custodian is likely to result in serious emotional or physical damage to the Child. The court must air* find by a preponderance o f evidenco that tho parly requesting (he termination of parental rights to an Indian child has shown that active efforu have been mado to provide remedial services and rehabilitative programs designed to prevent the breakup of tho Indian family and that
^theso efforu h ave proved unsuccessful.

(g) Additional Findings. In any case in which the court has authorized the Department to remove the child from the child's home, or continued a previous order for removal, tho court shall make findings pursuant to 42 U .S .C . } 671(a)(15) as to whether, under the circumstances of the ease, reason­able efforts were made lo prevent or eliminate die 
n e ed  for removal o f the child from (he home and to make it possible for the child to return to the home.

b J j M . C ' M  W i t i M  A jf-

U .s .d . % R I 2 -

(d) Remedial services and rehabilitative pro­grams; preventive measuresAny parly toeking to effect a foster care place­ment of, or termination o f parental rights to, an Indian child under Stato law shall satisfy tho court that active efforts have been made to provide reme­dial advices and rehabilitative program! designed to prevent tho breakup of tho Indian family and that these efforu have proved unsuccessful.

(f) Parental rights termination orders: evidence; determination o f damage lo childNo termination of parental rights may be ordered in such proceeding in the absence of a determination, supported by evidence beyond a reasonable doubt, including testimony o f qualified expert witnesses, that the continued custody of Ihe child by the parent or Indian custodian is likely to reiutt in acrior* emotional or physical damage to the child.



.  Before a court may terminate pa­rental rights in an Indian child,* DFYS mu6t prove:(1) by clear and convincing evidence that the parental conduct that caused the child to bo adjudicated u child in need o f aid is likely to continue unless pa­rental rights are terminated. CINA Rule J8(c)(1): In rc 71G T 2d 1170, 1172 (Alaaka 1988).(2) by evidence beyond a reasonable doubt that cuBlody of the child by the parent or Indian custodian is likely to result in serious emotional or phyei'al damago to the child. C IN A  Rule 18(c)(2); 25 U .S .C . 5 1912(f) (1983).(3) by a preponderance of the evidence that the party requesting tho termi­nation o f parental rights has shown that active efforts have been made to provide remedial aervicca and rehabili­tative programs dosigncd to prevent the break-up of the Indian family and that these efforts have proved unsuc- , ceasful. C IN A  Rule 18(c)(2); 25 U .S .C .( 1912(d).



<907) 465-3867 or 465-2450FAX (907) 465-2029Mail Stop 3101

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

D I V I S I O N  O F  L E G A L  S E R V I C E S

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M April 25, 1995

SUBJECT: Termination o f Parental Rights (Work Order No. 9LS-1124\A)

TO: Representative Norman Rokeberg
Attn; Mia

FROM : Terri Lauterbach
Legislative Counsel

Enclosed is a draft for discussion purposes relating to termination o f parental rights when a 
parent is incarcerated. I have also enclosed excerpts from two court opinions on this subject, 
with highlighted portions indicating the court's wish for legislative guidance in this area. 
Please let me know if I can be of further assistance.

TML:glc
95-302.gIc

Enclosure
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parent-child bond.

In sum, to the extent the record supports the conclusion 

that A.M.'s parent-child relationship has oeen destroyed, that 

destruction appears to have resulted from the fact of his

incarceration. However, A.M.'s incarceration could not serve as 

the proper basis for a finding of destruction of the parent-child 

relationship, since it was not the conduct upon which the court 

relied in finding that A.M. had consciously disregarded his 

parental obligations.8 Conversely, the conduct involved in A.M.'s 

conscious disregard of his parental obligations was not the conduct 

that "led to the destruction of the parent-child relationship."

The superior court's conclusion that A.M.'s disregard of 

his parental responsibilities led to the destruction of his parent-

8 Indeed, A.M. 's incarceration is not the type of willful 
act upon which abandonment may be based. Nada A., 660 P.2d at 439. 
T h e  State nevertheless invites us to hold that A.M. was 
incarcerated as a rdsult of his voluntary acts, that his 
• incarceration was a foreseeable conseqUince of his misconduct, that 
the inability to provide for his children resulting"'from A.M. *c 
incarceration is therefore a result of his voluntary conduct, and 
t h a t /  in this sense, A.M.'s parent-child relationship has been 
destroyed by his pre-incarceration disregard of his parental 
duties. Ih support of this theory, the State cites a number of 
o is that liken voluntary criminal acts to act;; of abandonment.

, e.g. . Huston v. Haggard. 475 S.W.2d 330, 333 (Tex. App. 1971) ; 
re D o b b s . 531 P.2d 303 (Wash. App. 1975).

r* 1 v« ’• ?~ v ^ 1*~*>~ • ♦ c t
The state's theory is essentially the same theory 

addressed by Justice Compton's concurrence in Nada A. . 660 P.2d at 
441. The gist of Justice Compton's Nada A. cohcurrence, however* 
was that termination of parental rights under this theory was 
impermissible under the statutory franewoj* ..then.in existence. 
Justice Compton urged the legislature to amend Alaska law to allow 
termination under this theory. I d . Tha statutory framework in 
existence when Nada A., was decided remains essentially unchanged, 
despite the concurring opinion. We decline the State's invitation 
to adopt this theory in the absence of a statutory change. '

-15- 4177
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COMPTON, Justice, wit h w h o m  RABINOWITZ, Justice, joins, 

c o n c u r r i n g .

O n c e  a ga in  the textual fabric of A S  47.10.080 confines 

u s  t o  a n  u n c o m f o r t a b l e  fit. See Nada A. v. S t a t e . 660 P . 2 d  436, 

441-43 (Alaska 1983) (Compton, J., concurring). A.M. is serving 

a p r i s o n  t e r m  of almost ten years for sexually a b u s i n g  his 

s t e p d a u g h t e r .  However, we are unable to af firm the t e r m i n a t i o n  of 

h i s  p a r e n t a l  rights. I agree with our d is position of the legal 

i s s u e s  i n  this case because X do not believe the w o r d i n g  of the 

s t a t u t e s  giv e us any choice. Further, the d octrine of stare 

d e c i s i s  c o m m a nd s that we follow statutory i n t e rp re ta ti o n 

e s t a b l i s h e d ,  by precedent. I write separately to express m y  

c o n t i n u i n g  belie f that a legislative response to this issue is 

a pp ro p r i a t e ,  and also that it is now long overdue.

Wh en  we, as a society, terminate parental rights, we 

s e v e r  t h e  fundame nt al l y important relationship between p a r e n t  and 

child. In our s o c ie t y this relationship is h ighly valued, yet at 

t i m e s  it m u s t  be severed. We sever it only w h e n  the h e a l t h  and 

s a f e t y  o f  t h e  c h i l d  mandate that we do so. The b a l a n c i n g  of the 

p a r e n t a l  r e l a t i o n s h i p  against the health a n d  safety o f  t h e  child 

is a c o m p l e x  d e c i s i o n  replete with social p o l i c y  choices. However, 

t h e  t a s k  of de te rm i n i n g  d es irable social po licy in t h e  s phere of 

p r e s e r v a t i o n  or termination of the parent-child r e l a t i o n s h i p  is a 

t a s k  w h i c h  c o u r t s  are not equipped to undertake. It is not a 

s p h e r e  in w h i c h  the judiciary should engage in social engineering.

In  Nada A . . I urged the A l a s k a  L e g i s l a t u r e  to d e f i n e  more

i '

- 2 9 -  4177



•* '  1. r  *
• ■ *• "It •' *■ * **V* >?•‘tt .■ ,*»

c l e a r l y  t h e  e f f e c t  of I ncarceration on par en ta l  rights. * Iii. at 

441. I d o  s o  again. W ha t  ia need ed  is an informed social policy. 

T h e  f a c t  t h a t  di ff ic ul t social p o l i c y  choices m u s t  be m a d e  is not 

a j u s t i f i c a t i o n  l’or ignoring the issues from w h i c h  the d i f f i c u l t i e s  

h a v e  sprung. I t h in k it u nf or t u n a t e  that the legis la tu re  c o n t i n u e s  

t o  i g n o r e  t h e  e f f e c t  of a p arent's incarceration o n  a c h i l d  a n d  on 

t h e  c o n t i n u a t i o n  of the p a r e n t - c h i l d  relationship.

PPR -04-1995 15^20 P . 0 j
v>

- 3 0 -  4177



4 3 6  Alaska 660 P A C IF IC  R EPO R T ER , 2d SE R IE S
In  this case, it would have been p re fe ra ­

ble f o r  the cou rt to re -in struct the ju ry . Its  
fa i lu re  to do so, however, d id n o t so p re ju ­
dice D ro tt as to  constitu te reve rs ib le  e rro r. 
T h e re fo re , we a ff i rm  the sup e rio r court's 
ru lin g  on the o ffe re d  in struction .

F . Test P e rfo rm ed  by Y u kon
[1 3 ]  S h o rt ly  before t r ia l, R o h lo f f (Y u ­

kon ’s mechanic), Sundborg (Y u kon 's  expe rt 
mechanic) and Y ukon ’s a tto rn e y  conducted 
expe rim en ts on the b rake  system  o f the 
sam e crane invo lved in G ordon 's accident. 
D r o t t  a ttem pted to in troduce evidence o f 
the expe rim en ts a t tr ia l. T he  t r ia l court 
determ ined th a t the evidence was re levan t, 
bu t th a t  it  was inadm issib le because it was 
cum u lative .

D ro t t  argues that the evidence should 
have be tn  adm itted . The purpose o f the 
p ro ffe re d  testim ony wa3 n o t to  have the 
ju r y  d raw  conclusions about the pa rticu la r 
c rane , bu t to  show the capab ilities o f  D ro tt 
250 cranes in genera l. A ccord ing  to D ro tt, 
the re su lts  o f  the experim ents showed that 
tha b rake  system , i f  p ro p e r ly  maintained, 
was n o t de fective . D ro t t  a rgues tha t hav­
ing  an adverse pa rty  p e r fo rm  the tests 
m e re ly  made the resu lts d ram a tic  and pro­
bative .

A la sk a  R u le  o f  Evidence 403  provides: 
“ A lth ough  re levan t, evidence m ay  be ex­
c luded i f  its p robative v a lu e  is ou t­
weighed by the danger o f  u n fa ir  p re ju ­
dice, confusion o f  the issues, o r  m islead­
in g  the ju ry , o r by considerations o f  un­
due de lay , w aste o f  tim e, o r  needless pre­
sen ta tion  o f  cum u lative evidence ."

As G ordon a rgues , there was a danger o f 
u n fa i r  p re jud ice from  the b ra ke  tes t evi­
dence because the testing p rocedure was 
slipshod and no w ritten  records were kept. 
Because the tests were p e rfo rm ed  on the 
sam e crane th a t was invo lved in  Gordon's 
accident, there  was also a d an g e r th a t the 
issues would be confused, o r  the ju r y  would 
be m isled by the test resu lts . F u rth e r , as 
the  t r ia l cou rt found , the evidence was 
cum u la tive . In  ligh t o f  these considera­
tions, we hold th a t the t r ia l c o u rt did not 
abuse its d iscretion in decid ing th a t the

p robative va lue o f Y ukon ’s experim ent re ­
sults was outweighed by the possibility o f 
resu lting  ju r y  prejudice and undue tr ia l de­
lay.

The judgm en t below is A F F IR M E D .

OIWMKJircTEVuF>

N A DA  A., A ppe llan t and C ross-Appellee , 
v.

S T A T E  o f  A laska , A ppe llee  and 
C ro ss -A ppe llan t
N os . 6546, 6693.

Supreme Court o f  A laska.
Feb. 25, 1983.

N a tu ra l m other appealed from  o rd e r o f  
the Superio r Court, Fou rth  Judicia l D is t r ic t  
Fairbanks, James R. B la ir , J ., which te rm i­
nated pa ren ta l rights and stayed cross ap ­
peal. The Supreme C o u rt  Connor, J ., held 
th a t: ( i y evidence sustained find ing  o f  
abandonment; (2 ) tria l cou rt applied p roper 
test de fin ing  abandonment; bu t (3 ) ev i­
dence did not support find ing  th a t the act 
o f  abandonment was like ly  to continue o r  
be repeated ; and (4 ) there was no denial o f  
equal protection to child in pe rm itting  
m other to seek reconsideration o f  te rm ina ­
tion o rd er p rio r to fina l adoption decree.

Reversed.
Compton, J ., filed a concurring opinion.

1. In fa n ts  <*=>157
Test fo r  abandonment involves consid­

eration o f  whether the parent's conduct has 
evidenced a disregard fo r  the paren ta l ob li­
gations and whether tha t d isregard has led 
to a destruction o f  the parent-child re la tion ­
ship.
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2. In fa n ts  180
Evidence th a t m other had fled  from  

city , leav ing child with a babysitter, and 
evidence o f  e ight-m onth period during 
which m othe r lived  in a d iffe re n t city than 
the child sustained find ing  o f  abandonm ent
3. In fa n ts  « = 21 0

Record demonstrated that court did not 
consider incarceration  o f m other in de ter­
m in ing  issue o f  abandonment o f child by 
m othe r.
4 . M o tion s « = 62

W hen w ritte n  findings o f  fac t con flic t 
w ith  an o ra l sta tem en t made by judge, 
w ritte n  find ings a re  contro lling .
5. In fa n ts  <*=210

Record demonstrated tha t tr ia l court 
considered m any fac ts, in addition to best 
in te re sts o f  the child, in determ ining to 
te rm in a te  p a ren ta l rights.
6 . In fa n ts  <*=210

T r ia l court's find ing tha t m other wa3 
lik e ly  to continue to demonstrate a con­
scious d isrega rd  o f  the ob ligation owed by 
p a ren t to  a ch ild  even a fte r  her release 
fro m  incarceration  because she su ffe red  
fro m  an im pu lsive persona lity  disorder wa3 
in su ffic ien t to  support find ing , required fo r  
te rm in a tion  o f  pa ren ta l righ ts , that the pa­
ren ta l conduct w a rran ting  term ination was 
lik e ly  to continue. AS 47.10.080{cX3).
7 . In fa n ts  * = 1 5 5

M other's im pu lsive personality disorder 
was not, itse lf, conduct and thus not a 
g round  fo r  te rm ination  o f  pa ren ta l rights. 
A S  47 .10 .080 (cX 3).
8. In fa n ts  «=  157

W here  m othe r’s abandonment o f child 
was taken under stress fu l and unique c ir­
cumstances, in vo lv ing  her imm inent incar- 
cera tion  fo r  k i llin g  the child's fa th e r, it 
w ou ld  be un ju s tified  to in fe r like ly  fu tu re  
abandonm ent from  that incident. A S 47 .- 
10 .08 0 (cX 3 ).
9 . C o n s t itu tio n a l Law  <*=82(10)

Child's r ig h t to a  permanent, adequate 
home is not fundam enta l and any d i f fe r ­
ence between trea tm en t o f children whose

n a tu ra l paren ts seek reconsideration o f  te r­
m ination o rd e r and trea tm en t o f  o th er ch il­
d ren  whose pa ren ts ’ rights nave been te rm i­
nated need on ly  sa tis fy  reasonable basis 
test.

10. A ction  <*=68
Good cause required fo r  natu ra l p a ren t 

to  s tay  adoption proceedings pending recon­
sidera tion  o r o rd e r term inating pa ren ta l 
r ig h ts  is a show ing tha t it would be in the 
best in terests o f  the child to resume liv ing  
w ith  the n a tu ra l parents because they have 
su ffic ie n t ly  rehab ilita ted  themselves to p ro ­
vide p rope r guidance and care fo r  the child .
11. C on s titu tion a l Law <*=225.1

Review  o f  term ination orders by pa r­
en ts who assert th a t they can now take care 
o f  the child p rope rly  does not deny equal 
p ro tection  to child ren aw aiting adoption.

John  H agey , A ss t Public Defender, F a ir ­
banks, D ana Fabe , Public D e fender, A n­
chorage , fo r  appe llan t and cross-appellee.

D . Rebecca Snow , A ss t A tty . Gen., F a ir ­
banks, W ilson L . Condon, A tty . Gen., J u ­
neau , fo r  appellee and c ross-appe llan t

B e fo re  B U R K E , C J . , and R A B IN O W IT Z , 
C O N N O R , M A TTH EW S and COM PTON , 
J J .

O P IN IO N
CO N N O R , Justice.
N ada A . appeals the term ination o f  h e r 

p a ren ta l rig h ts to her son, O .A . A t the 
conclusion o f  the term ination hearing  in 
supe rio r cou rt, the judge found th a t O .A . 
was a child in need o f  aid and th a t his 
m o the r ’s d isregard o f  her paren ta l ob lig a ­
tions was like ly  to  continue. The cou rt 
ordered  the term ination o f  h e r pa ren ta l 
rig h ts , but fu r th e r ordered tha t in the even t 
o f  a  change in circumstances, N ada could 
app ly  fo r  a reconsideration o f  the te rm in a ­
tion a t any time before O .A . is adopted. 
The state cross-appeals this o rd er pe rm it­
ting  a reconsideration o f  the term ination .

A J lX k t R e p  6 5 9 -6 6 1 P J p — 7
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N ada  gave b irth  to O .A . on Jun e  29 ,1 9 78 . 

H e r husband, M ohammed, repea ted ly  bat­
te red  both his w ife  and child . In  January , 
1979, sh o rt ly  a f t e r  one o f  these incidents, 
N ad a  shot and k ille d  Mohammed. She was 
then 17 y ea rs  o ld . A fte r  the shooting, 
N ad a  le f t  F a irb an k s  w ith O .A . and went to 
s tay  w ith  h e r s is te r, M arie Gee, in W ash­
in g ton  S ta te . A  few  days a fte r  h e r a rr iv a l, 
N ada was a rre s ted  and charged w ith fi rs t  
d eg ree  m u rde r. She was then incarcerated 
in a  ju v en ile  fa c ili ty  in W ash ing ton  until 
she reached age 18. W ith  the exception o f  
a  few  m onths spent in tem po ra ry  fo s te r 
care , O .A . lived  w ith  M arie while N ada was 
inca rce ra ted . M a rie  b rough t "LA . to the 
p rison  fa c ility  tw ice w eek ly  f o r  v ir its  w ith 
N ad a .

A f t e r  e n te rin g  a negotiated p le a  to the 
cha rg e  o f  m ans laugh te r in F a irb anks , Nada 
was sentenced in  J u ly  o f  1980. Marie 
b ro u gh t O .A . w ith  her to A la ska  fo r  the 
sen tencing . A ft e r  sentencing, N ada  was 
re leased  on appe lla te  bond and O-A. re­
jo in e d  her.

On O ctober 15, 1980, N ada took  0_A. to 
the b ab y s itte r ’s, packed a  few  c lothes and 
w en t to  A nchorage to  escape m oun ting  per­
sona l p ressu res. N ada did not re tu rn  to 
F a irb an k s  because she fea red  th a t she 
w ou ld  be pu t in ja i l  and w ou ld be unab le to 
g e t 0_A . back.

Em ergency  custody o f  O .A . wa3 assumed 
by the D iv ision o f  F am ily  and Y ou th  Se rv ­
ices [D F Y S ] on O ctobe r 1 6 ,19 80 . F rom  the 
la s t w eek in O ctobe r o f  1980 u n til the 
p re sen t, O .A . has rem ained in th e  fo s te r 
care o f  the L . fam ily .

N ad a  rem ained in Anchorage u n ti l June 
27, 1981, when she v o lu n ta r ily  tu rn ed  he r­
s e l f  in to the au tho ritie s . A fte r  she was 
tran sp o rted  back to  F a irbanks , N ad a  tried
I. AS 47.10.080(c)(3) provides:

"(c) If the court finds that the minor is a 
child in need of aid. it shall

(3) by order, upon a showing in th e  adjudi­
cation by clear and convincing evidence that 
there Is a child in need of aid under AS 
47.10.010(a)(2) as a result of parental con­
duct and upon a showing in the disposition 
by clear and convincing evidence that the

to m ake contact w ith O .A . th rough the 
D F Y S . H e r request was re fused , because 
the D F Y S  had decided to seek term ination 
o f  h e r p a ren ta l rig h ts . On Ju ly  1, 1981, a 
petition fo r  te rm ination  o f  pa ren ta l rights 
was fi le d  by the state . The cou rt found 
O .A . to be a child in need o f  aid as a resu lt 
o f  physica l abandonm ent under A S  47.10.-( 
010 (aX 2XA ). then had au th o rity  under 
AS 47 .10 .080(cX 3) to te rm inate Nada's pa­
ren ta l rig h ts  upon a show ing, by c lea r and 
convincing evidence, th a t pa ren ta l conduct 
lead ing to  the “ child in need o f  a id " de te r­
m ination was like ly  to continue.1 The o rd e r 
te rm in a ting  Nada A.'s paren ta l righ ts was 
signed on Jan u a ry  11, 1982. This appeal 
fo llow ed . Adoption proceedings have been 
stayed pending disposition o f  the appeal.

I .  A BA N D O N M E N T  
Nada a rgues th a t the tr ia l cou rt e rred  in 

its find ing  o f  '•physical abandonm ent." She 
claims th a t the t r ia l cou rt applied an incor­
rect lega l s tandard  in reaching this determ i­
nation. Spec ifica lly , N ada a lleges tha t the 
cou rt re lied  on the sub jective viewpoint o f  
the child ra th e r than on an ob jective stan­
dard . She contends th a t a  proper applica­
tion o f  the abandonment test would re su lt 
in a fin d in g  th a t her conduct did not evi­
dence a d isregard  o f  her pa ren ta l ob liga­
tions.

In  D.M . v. S ta te . 515 P 2 d  1234 (A la ska  
1973), in re jec ting  the application o f  a sub­
jec tive  standard to measure a pa ren t’s in­
ten tion to  abandon a child, we stated : 

“ W h e th e r o r  not there has been an 
abandonm ent w ith in the m eaning o f  the 
sta tu te  is to be determ ined ob jec tive ly , 
tak ing  in to  account not on ly  the verba l 
expressions o f  the na tu ra l parents but 
th e ir conduct as parents as welL"

parental conduct is likely to continue to exist 
if there is no termination of parental rights, 
term inate parental rights and responsibilities 
of one or both parents and commit the child 
to  the department or to a legally appointed 
guardian of the person of the child, and the 
departm ent or guardian shall report annually 
to the coun  on efforts being made to find a 
perm anent placement for the child.”
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515 P.2d a t  1236 -37 . We have fo llowed this 
s tan d a rd  consisten tly . See In  re  B J .fT .) , 
55 7  P .2d 1128 , 1131 (A la ska  1976); In  re  
B .J ., 530 P .2d  747, 7 4 8 -4 9  (A la sk a  1975); In  
r e  A dop tion  o f  V.M.C., 528 P .2d 788, 793 
(A la s k a  1974 ); In  re  Adoption o f  A .J.N ., 
525  P .2d 52 0 , 523 (A la ska  1974 ); D.M. v. 
S ta te , 515 P .2d  1234, 1236 -37  (A laska  1973). 
W e  ag ree  w ith  the state's view  that the 
c o u r t  p ro p e r ly  found the existence o f  a 
physica l abandonm ent under the objective 
s tan d a rd .

[ 1 , 2 ]  T h e  test fo r  abandonment has two 
p rong s : (1 )  has the pa ren t’s conduct ev i­
denced a  d is rega rd  fo r  his o r  h e r parental 
ob lig a tio n s , and (2 ) has th a t d isregard led to 
th e  d e stru c tion  o f  the parent-child re la tion ­
sh ip . A dop tion  o f  V.M.C., 528 P.2d 788, 793 
(A la s k a  1974 ). A rev iew  o f  the record indi­
c a tes th a t the cou rt had be fo re  it  su ffic ien t 
ob jec tiv e  evidence to sa tis fy  the firs t p rong 
o f  the abandonm en t te s t  The testimony 
a b ou t how  N ada  had fled  from  Fairbanks 
le a v in g  CLA. w ith a babysitte r provides su f­
fic ie n t ob jec tive  evidence indicating d isre ­
g a rd  o f  p a ren ta l ob ligations. In  addition, 
a t  the  h ea rin g , the tr ia l ju dg e  specifically 
r e fe r re d  to  the e igh t month period o f sepa­
ra t io n  d u r in g  which Nada lived in Anchor­
ag e  as “ f o r  a ll p ractica l purposes destrfoy- 
in g ] the p a ren t/c h ild  re la tionsh ip ." There­
fo r e , the t r ia l cou rt p rope rly  applied the 
le g a l s tan d a rd  and its find ing  o f  abandon­
m en t shou ld  not be reversed.

N ada  a lso  a rgues tha t the tria l cou rt 
e rre d  by considering he r incarceration as 
abandonm en t. She contends th a t in o rd er 
to  con stitu te  abandonment, the acts o f the 
p a re n t m ust be w illfu l. Y e t , incarceration 
w as beyond her con tro l and, she claims, 
a c tu a lly  re su lted  from  her a ttem p t to p ro ­
tec t O .A . fro m  his fa the r.
2. When w ritten findings o f fact conflict with an 

o ra l statement made by a Judge, the written 
findings are controlling. Ronne v. Ronne. 568 
P.2d 1021. 1023 n. 5 (A laska 1977). See also Williams v. City of Valdez, 603 P 2d 483. 492 n. 
3 0  (A laska 1979).

3 . AS 47 .10 .082 reads:
" In  making its disposiuonal order under AS 
47 .10 .080 (b ) the court shall consider the best

[ 3 ,4 ]  W e have said tha t “ [i]n  o rd e r to 
constitute abandonm ent, the acts o f  the 
paren t m ust be w i l l fu l."  In  re  B J . ,  530 
P.2d 7 4 7 ,7 5 0  n. 12 (A la ska  1975). The tr ia l 
judge  did o ra lly  s ta te  that he considered 
in vo lun ta ry  incarceration  to constitu te 
abandonment, bu t the w ritten  findings o f  
fac t, which w ere subm itted by the state  and 
signed by the cou rt, re fe rred  to the vo lun ­
ta ry  absence from  October o f  1980 to June 
o f  1981 as the re le v an t conscious d isregard 
o f  pa ren ta l ob ligations.1 Consequently, we 
find no reve rs ib le  e rro r .

I I .  B E ST  IN T E R E S T S  O F T H E  C H IL D  
Nada a rgues th a t the t r ia l cou rt m isin ter­

preted ou r p revious decisions and incorrect­
ly  used the best in terests o f the child as the 
sole c rite rion  fo r  its decision to term inate  
her pa ren ta l righ ts . She claims that the 
best in terests o f  the child should be con­
sidered o n ly  a ft e r  it has been shown th a t 
there is su ffic ien t pa ren ta l misconduct to  
ju s t i fy  te rm ination .

[5 ] The sta te  a rgues that the best in te r­
ests o f the child a re  a significant, but not 
dispositive, consideration a t each step in 
determ in ing w hethe r to term inate pa ren ta l 
rights.1 I t  c laim s th a t the tr ia l court's ac­
tions were consistent with the approach we 
have repeated ly  espoused tha t the best in ­
terests o f  the child a re  to  be considered o n ly  
a fte r  a  fin d ing  o f  pa ren ta l unfitness o r a 
determ ination  th a t the f i r s t  p rcng o f  the 
abandonment test has been satisfied. See, 
e.g., In  re  Adoption o f  K .S ., 543 ? 2 d  1191, 
1195 (A la sk a  1975); In  re  Adoption o f  
V .M .C , 528 P 2 d  788 , 793 (A la ska  1974); In  
re  Adoption o f  A J .N ., 525 P .2d 520, 523 
(A la ska  1974). W h ile  the best interests o f  
the child become re levan t a t some point, 
there f i r s t  m ust be a showing o f pa ren ta l

interests o f the child and public, and in mak­
ing its dispositional order under AS 47.10.- 
080(c) the court shall consider the best inter­
ests o f the child: in either case the court 
shall consider also the ability o f the state to 
take custody and to care for the child to 
protect his best interests under AS 47.10.- 
010-47.10 .142."
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conduct su ffic ien t to ju s t i fy  term ination . 
Id . The t r ia l court's find ings c lea rly  show 
th a t i t  was aw are th a t seve ra l fac tors in 
add ition  to best in te rest en te r in to a term i­
nation  o rd e r. In  deciding to term inate  
N ada's pa ren ta l rights, the tr ia l cou rt fo l­
lowed the correc t procedure. I t  did not 
m e re ly  compare the m erits o f  the home to 
be provided by N ada w ith tha t o f  the L  
fam ily .

I I I .  T R IA L  CO U RT 'S  F IN D IN G S  
N ad a  argues th a t the court's find ing  tha t 

her d is rega rd  o f her p a ren ta l ob ligation was 
lik e ly  to  continue in the fu tu re  was c lea rly  
erroneous.

A S  47.10.08Q(cX3) requ ires as p re requ i­
sites to  term ination  o f  p a ren ta l righ ts th a t 
f i r s t , the ch ild  is a child in need o f a id “ as a 
re su lt o f  pa ren ta l conduct," and second, 
c lea r and convincing evidence tha t “ the pa­
ren ta l conduct is lik e ly  to  continue to ex ­
i s t "  The pa ren ta l conduct re lied  on by the 
t r ia l ju d g e  in determ in ing th a t O .A . was a 
child in need o f  aid was:

“ T h a t  on October 15, 1981, N .A . le ft  h e r 
ch ild , 0~A., w ith a babysitte r and did n o t 
re tu rn , thereby exh ib iting  a conscious dis­
reg a rd  fo r  the needs and w e lfa re  o f  h e r 
ch ild  and o f h e r p a ren ta l ob ligations to 
O .A ."
[6 ]  Accord ing to ou r read ing  o f  the s ta t­

ute, the re  m ust then be a  show ing by c lea r 
and convincing evidence th a t this 3ame con­
duc t is lik e ly  to continue. The find ings 
be low  a re  de fic ien t in th is regard . The 
o n ly  re le v an t find ing  is:

‘T h a t  N .A . is lik e ly  to  continue to  demon­
s tra te  a conscious d isrega rd  o f the ob liga­
tion  owed by a p a ren t to  a child even 
a f t e r  he r release from  incarceration be­
cause she su ffe rs  from  an impulsive per­
son a lity  d isorde r."

4. Nada also argues that the tria l court erred by 
not considering the effect o f the actions o f the 
DFYS on Nada’s exercise o f  her parental rights. 
She argues that the DFYS frustrated her efforts 
to communicate with O.A. while it encouraged 
the foster parents to adopt him, and thus, failed 
In its obligation to “ make reasonable attempts, 
whenever possible, to preserve and strengthen 
the fam ily ties." £ A  v. State. 623 P.2d 1210. 
1213 (A laska 1981) (footnote omitted), before

The on ly  testim ony upon which the cou rt 
could have re lied in m aking this find ing  
was rendered by D r . R oth rock , a psychia­
tr is t who had interviewed N ada on ly  once 
fo r  one hour, adm itted he knew  noth ing 
abou t her pa ren ting  ab ilities and qua lified  
his prognosis w ith the s ta tem en t th a t he 
could “ on ly  answer tha t question in gene r­
a lities, because . . .  [he had] n o t had any 
extended contact w ith [N ada A .]."

D r. R oth rock ’s opinion was n o t shared by 
R obert Dunn, a psychological counse lor, 
who o ffe re d  opposing expe rt testim ony th a t 
N A . had a high p robab ility  o f  success in 
con tro llin g  her p rob lem , n o r by the social 
w orkers and others who knew  Nada well 
and fe lt  th a t she had made considerab le 
progress th rough counseling. Evidence fa ­
vorab le to Nada a lso included h e r own testi­
mony as to  her w illingness to accept help in 
dealing w ith her personal prob lem s and in 
lea rn ing  to  be a b e tte r m other.

[7 ] The impulsive pe rsona lity  d iso rde r 
itse lf is not conduct and thus, n o t a  g round  
fo r  term ination .

[8 ] A lthough N ada did abandon O-A. 
once be fo re , th a t action was taken under 
very  s tress fu l and unique circumstances. I t  
would, th e re fo re , be un ju stified  to in fe r  a 
like lihood o f  fu tu re  abandonm ent from  th is 
isolated incident.

In  view o f  the high standard  o f  “ d e a r  
and convincing evidence" requ ired  on the 
issue o f  the like lihood tha t past conduct w ill 
continue, we are le f t  “ w ith a d e fin ite  and 
firm  conviction on the en tire  record  th a t a 
m istake has been made, a lth ough  there m ay 
be evidence to support the fin d in g ."  In  re
S .D ., J r . e t a l, 549 P.2d 1190, 1195 u. 10 
(A laska  1976).«

terminating her parental rights. Nadi's argu­
ment is without merit because it focuses on the 
wrong time frame. Nada was receiving a wide 
range c f social services at the time she aban­
doned O.A. There is little the D FYS  could have 
added to these services. During the relevant 
period p rio r to Wing a petition to have Nada’s 
rights terminated, the state did try  unsuccess­
fully to locate her. but could do little to 
strengthen her fam ily ties while she was gone.
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[9 - 1 1 ]  In  its cross-appea l, the state chal­
lenges the tr ia l c ou rt ’s g iv in g  Nada leave to 
seek reconsideration o f  its term ination  o r ­
d e r u n til the e n try  o f  a  fin a l adoption de­
cree . I t  c laim s th a t th is o rd e r represents a 
v io la tion  o f  O .A .'s equa l protection rights. 
The sta te  c laim s th a t the issuance o f  a 
te rm in a tion  o rd e r overcomes the s ta tu to ry  
p resum ption  in fa v o r  o f  a n a tu ra l parent's 
fitn e ss  and urges th a t R ita  T. v. S ta te , 623 
P .2d  344 (A la sk a  1981 ), which underm ines 
f in a li t y  by re su rrec ting  this pre ference , be 
m od ified  o r  o ve rru led  so th a t the best in te r­
ests o f  the child (as determ ined in a neutra l 
adop tion  process), ra th e r  than  pa ren ta l re ­
hab ilita tion  a lone , w ill be the re levan t crite­
rion .* In  R ita  T ., w e in te rp re ted  A S  47.10 .- 
0 8 0 ( f )  to pe rm it any  n a tu ra l p a ren t to stay 
adop tion  proceedings upon a  showing o f 
good cause. "G ood  cause" was defined as a 
show ing th a t “ it wouid be in the best in te r­
ests o f  the child to  resum e liv ing  w ith [the 
p a ren ts ] because they  have su ffic ien tly  re ­
hab ilita ted  them selves so th a t they can p ro ­
vide p rope r guidance and care fo r  the

o th e r ch ild ren  
aw a itin gare

protection to O.A. and to 
s im ila r ly  situated who 
adoption.

In  conclusion, we find , firs t , that the rec­
ord contains in su ffic ien t evidence to sup­
po rt the term ination o f  N ada A .’s parenta l 
rights. Second, the preservation o f  her 
r ig h t to  obtain reconsideration upon a 
show ing o f  good cause p r io r to the adoption 
o f  O .A ., challenged in the cross-appeal, was 
p roper.

The decision below is R E V E R SE D .

C O M P T O N , Ju stice , concurring.
I  concur in the disposition o f  this appeal, 

but w rite  separa te ly  to  express my opinion 
that the leg is la tu re  should amend AS 47.- 
10.080(cX3) so tha t a parent's incarceration 
may be considered when determ ining 
whether to te rm inate pa ren ta l rights.A S  47.10.060(c)(3) specifies that parental rights m ay be term inated only i f  there is a show ing "b y  ck a r and convincing evidence that there is a  chOd in need o f aid u*Her A S

ch ild ."  623 P_2d a t 347. W e adhere to  this W l R W ®  »  a  m u lt  o f p erw tsl con- 
position . T e rm ina tion  o f  p a ren ta l rights is
a  d ras tic  m easure re su lt in g  in  severance o f  
a l l  le g a l ties between the  ch ild  and p a re n t 
The  revocab ility  o f  te rm ina tion  o rders up 
u n til the tim e o f  adop tion is a necessary 
com prom ise between th e  desire  fo r  fin a lity  
and the desire to  avo id  unnecessary in te r­
fe rence  by the state  in the n a tu ra l pa ren t- 
ch ild  re lationsh ip . R ita  T. recognizes, and

duct." I t  seems obvious to  me that a child 
may be in need o f aid when the on ly  custo­
d ia l pa ren t engages in conduct that resu lts 
in incarceration . I  w ou ld the re fo re  con­
clude th a t A S 47.10.080(cX3) perm its the 
supe rio r cou rt to  consider the parent's in­
carceration when determ in ing whether the 
child is in need o f a id ; e.g., whether the 
pa ren t has abandoned the child._A 3  47J0060(cX8) *I»o requires, however.seeks to  accommodate, the inhe ren t poten­

t ia l f o r  fa llib i l ity  in ju d ic ia l determ inations , t  ahow fog "b y  d *ar and oocvhuiag <«vi»
based upon predictions o f  hum an behavior d e a n  th at t in  parental eoodoei fe to
w ith  respect to  the like lih ood  o f  continued 
p a ren ta l m isconduct. The subsequent re ­
v iew  o f  te rm ination  o rd e rs  perm itted by may w e ll be like ly  to continue fo r  a sub-
th a t decision cannot be said to  deny equal stan tia l period o f  time, and the child w ill

''ebotfariw to exist i f  there is'do terminationo f parental rights.** A lthough incarceration

A fte r she returned, the agency merely imple­
mented its sound desire to avoid disruptive 
contacts while a judicial resolution o f the mat­
te r was pending. The cases o f  agency miscon­
duct d ted  by Nada are inapposite because in 
each o f those situations the location o f the 
parent was known. W e a lso find Nada's claim 
o f discrim inatory enforcement o f  the termbw 
tion statute to be w ithout merit.

5. Tbe su te  bases its constitutional argument 
on O .A /s right to a permanent, adequate home. 
See, to  re  S.D.. Jr., 549 P2d 1190, 1201 (A laska 
1976). Since this right has not been recognized 
as “ fundamental", any difference between the 
treatment o f children in O-A-’s position whose 
natural parents seek reconsideration and that 
o f other children whose parents' rights have 
been terminated need only satisfy a reasonable 
basis test.

t i l



4 4 2  Alaska 660 PA CIFIC R EPO R TER , 2d SE R IE S
th e re fo re  continue to be in need o f aid, involuntary incarceration is not w illful “pa­ren tal conduct" I  th e re fo re  conclude that A S  47l0.080(cX8), by its express terms, does not perm it the superior court to con­sider tbe custodial parent's incarceration w hen determ ining w hether to term inate pa­rental rights.

The situation is easily  imaginable in 
which the on ly  paren t w ith custody o f a 
ch ild  commits a crime and is sentenced to a 
leng thy  imprisonment te rm  when the child 
is qu ite young. This m ay e ffec tive ly  de­
s t ro y  the parent-child re lationsh ip . Under 
these circumstances, the child should be 
perm itted  to establish a  bond with o ther 
persons, ra th e r than spend his o r her m inor­
ity  in a succession o f  fo s te r  homes o r o ther 
tem po ra ry  placements. AS 47.10.080(cX3), 
as p resen tly  w ritten , however, does not per­
m it the term ination o f  parenta l rights in 
th is situation. I  urge the legislature to 
consider the e ffe c t o f the statute's wording 
and amend it  so tha t this resu lt is not 
necessary.

In  this case, the superio r cou rt indicated 
in its  o ra l find ings o f fa c t tha t it considered 
N ada's incarceration to constitute an aban­
donm ent o f  O-A. N ada contends that her 
incarceration is beyond her contro l and 
th e re fo re  m ay not be considered as the 
“ w i l l fu l conduct”  necessary to constitute 
abandonm ent in accordance w ith ou r ho ld­
in g  in In  re  B J . , 530 P 2 d  747, 750 n. 12 
(A la sk a  1975). This cou rt im plied ly agrees 
w ith  Nada by holding th a t the superior 
c ou rt did not commit reversib le e rro r on 
th is issue because Nada ’s incarceration was 
n o t re lied upon in the w ritten  findings o f  
fa c t , which are contro lling . 660 P.2d a t 
439 &  n. 2. I  disagree w ith this court's 
im plied holding.

V e ry  few  people are vo lu n ta rily  incarcer­
a ted . I t  is also true, however, that ve ry  
few  people a re  incarcerated fo r  in vo lun ta ry 
acts. I t  should be en tire ly  foreseeable to a 
p a re n t tha t commission o f  a  crime w ill re ­
su lt  in incarceration and separation from  
the paren t’s child. W hethe r this amounts 
to  an  abandonment o f the child may depend 
upon whether the paren t is ab le to and does

make adequate provisions fo r  the child's 
care during the length o f the p a ren t ’s incar­
ceration. See, e.g., D ie rn fe ld  v. Peop le , 137 
Colo. 238, 323 P.2d 628 (C o lo .1958); A nnot., 
79 A .L R .3 d  417 (1977) ("P a re n t ’s In v o lu n ­
ta ry  Con finem ent . . .  as Evincing N eg lec t 
. . .  in Dependency o r  D ivestitu re  Proceed­
ing").

Nada did not make any provisions fo r  the 
care o f O .A . be fo re  her incarceration . She 
le ft  O .A  w ith a  babysitter, even though her 
stepmother lived in Fa irbanks and had ea r­
lie r taken care o f her and O -A  N ada ’s 
incarceration may have been beyond her 
contro l, but h e r conduct in k illin g  h e r hus­
band wa3 w ith in her contro l, accord ing to 
the superio r cou rt that found h e r g u ilty  o f  
m anslaughter and sentenced her to  a term  
o f imprisonment. Fu rthe rm ore , h e r fa i lu re  
to make any provisions fo r  the care o f  O .A  
during  her incarceration was a lso w ithin 
her contro l. I  believe that these fa c ts  con­
stitu te  c lea r and convincing evidence tha t 
Nada abandoned O A

As indicated, however, Nada’s  incarcera­tion is not “ parents] e o a fu rt" th a t ia “Uke- ly  to continue to  exist i f  there is no term i-
caroerstion cannot ju stify  the term ination o f: her parental rights. I  agree w ith  this 
cou rt tha t the evidence o f Nada's im pu lsive 
persona lity d isorder is not in its e lf g rounds 
fo r  te rm inating  her parental righ ts . I  a lso 
agree w ith this court that c lea r and con­
vincing evidence was not presented that 
Nada is lik e ly  to  abandon O -A  aga in  a fte r  
she is re leased from  prison. Thus, I  find  I 
must concur w ith  the court tha t it  is neces­
sa ry  to reverse the superior court's o rd e r 
te rm inating  N ada ’s parenta l rights. A g ain , 
however, I  urge th* legislature to  amend A S  47.1G.080(q)(3) *o .t t i t  parental rights k  m ay ha terra mated wbea a  parent destroys the puent-chQ d relationship by w illfu lly  com m itting a crime and fa ilin g  to  make adequate provision* fo r tbe care o f the child ' during a  period o f Lneareeratioa. U nd e r 
some circumstances, on ly in this fash ion 
may the child be perm itted to fo rm  a  bond 
w ith o ther persons and avoid a succession o f
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fo s te r  home placements o r  o th e r unsatis fac - way on the lo t ; the physical acts indicated
to ry  tem po ra ry  placements du ring  the en- unm istakab ly  th a t p rope rty  on which they
t ire  du ra tion  o f the child's m ino rity . took place had been taken fo r  road  rig h t-o f-

w ay purposes.

823 S Q U A R E  F E E T , M O R E  O R  L E S S : 
A . Lee  G oodm an and  Joan  

Goodm an , A ppe llan ts ,
v.

S T A T E  o f  A la sk a , A ppe llee .
N o . 5746.

Suprem e Cou rt o f  A laska .
M arch 4 , 1983.

S ta te  b rought em inent domain action 
c la im ing  5 0 - fo o t  rig h t-o f-w ay  on e ither side 
o f  road . The Superior C ou rt, Th ird  Jud icia l 
D is tr ic t , Anchorage, g ran ted  sum m ary 
ju d g m en t in fa v o r  o f  p rop e rty  owners on 
lia b i lity  issues, and S ta te  appealed. The 
Sup rem e C ou rt, 586 P .2d 595, reversed and 
rem anded  in  p a rt. On rem and , the Superi­
o r  C ou rt, J . Ju stin  R ip ley , J ., found th a t 
su rvey ing , s tak ing , s tripp ing , and c lea ring  
e n t ire  100 fe e t w ere su ffic ien t acts o f  ap­
p rop ria t io n  to  create 5 0 - fo o t  rig h t-o f-w ay  
on lo t , and appeal was taken . The Suprem e 
C o u rt  held th a t physical acts indicated un ­
m is ta kab ly  th a t p rope rty  on which they 
to o k  p lace had been taken fo r  road r ig h t-o f- 
w ay  purposes.

A ff irm ed .
B u rk e , C J . , fi le d  an opinion concurring 

in th e  re s u lt

E m in en t D om ain  «=>63
A lth ough  roadw ay it s e lf was on ly  24- 

fe e t-w id e  w ith dra inage ditches extend ing 
a n o th e r 12 fe e t  on each side o f  roadw ay , the 
su rvey ing , s tak ing , s tripp ing  and c lea ring  
o f  en tire  100 fe e t were su ffic ien t acts o f  
app rop ria tion  to  create 5 0 - fo o t  r ig h t-o f-

Michael P rice  and David A  Dev ine , G roh , 
Eggers , Robinson, P rice  & Johnson , A nchor­
age, fo r  appe llan ts.

Eugene F . W iles, Stephen M . E llis  and 
M arc D . Bond, D e laney , W iles, H ayes, R e it- 
m an & B rub ake r, Anchorage, f o r  appellee.

B e fo re  B U R K E , C .J ., and R A B IN O W IT Z , 
M A T T H EW S  and COM PTON , J J .

O P IN IO N
P E R  C U R IA M .
On rem and from  o u r decision in Sta te , 

Depa rtm en t o f  H ighw ays v. G reen, 586 P .2d  
595  (A la ska  1978) the t r ia l c ou rt found , on 
cros3-motions fo r  sum m ary ju d g m e n t th a t 
a  100 fo o t  r ig h t-o f-w ay  fo r  T ud o r R oad 
consisting o f  50 fe e t on  each side o f  the 
section line was p lanned, su rveyed , and 
staked , and th a t the land  was stripped and 
c leared p rio r to  the date on which the lo t  in 
question was leased. A lthough the road ­
w ay itse lf was on ly  24 fe e t wide w ith  d ra in ­
age ditches extend ing  another 12 fe e t on 
each side o f  the roadw ay , the cou rt found  
th a t su rvey ing , s tak ing , s tripp ing , and 
c lea ring  the en tire  100 fee t w ere su ffic ien t 
acts o f  app rop ria tion  to  create a 50 fo o t  
r ig h t-o f-w ay  on the l o t  W e agree. The 
physical acts here w ou ld  indicate unm istak­
ab ly  that the p rope rty  on which they took  
place had been taken fo r  road rig h t-o f-w ay  
purposes. See  44 Pub .L am h  Dec. 513, 515 
(1 916 ); 43 C .F .R . § 2 8 0 0 .0 - l(b ) (1979), re ­
vised 45 Fed . Reg . 44 ,526 (1980).

The ju dgm en t is A F F IR M E D .

CO N N O R , J ., no t partic ipating .
B U R K E , C h ie f Justice , concurring in the  

re s u lt
I  am not satis fied  th a t public la rd  can be 

app rop ria ted , fo r  purposes o f  a  roadw ay 
easement, by  physical approp ria tion a lone ,
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H o n o r a b l e  N o r m a n  R o k e b e r g  
A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  Capitol-Roora 110 
J u n e a u ,  A K  9 9 8 0 1

Re: H B  339

D e a r  R e p r e s e n t a t i v e  R o k e b e r g ;

Per yo u r  request, the foll o w i n g  is m y  s e c t i o n a l  a n a l y s i s  
of t h e  c u r r e n t  d r a f t  CS for HB 339.

S e c t i o n  L. S u b s e c t i o n s  (a) a n d  (b) a r e  i n c l u d e d  in 
H B  339 to m a k e  c l e a r  t h a t  t h i s  b i l l  is e n a c t e d  in o r d e r  t o  c h a n g e  
t h e  r u l i n g s  o f  t w o  r e c e n t  A l a s k a  s u p r e m e  C o u r t  c a s e s .  In b o t h  
c a s e s ,  t h e  s u p r e m e  c o u r t  g a v e  a l i t e r a l  i n t e r p r e t a t i o n  of the 
s t a t u t e s  in q u e s t i o n .  As d i s c u s s e d  in s e c t i o n s  2 a n d  3, t h e s e  
i n t e r p r e t a t i o n s  f r u s t r a t e  t h e  s t a t e ' s  m i s s i o n  t o  p r o t e c t  c h i l d r e n  
a n d  to p l a c e  c h i l d r e n  in p e r m a n e n t  h o m e s  w h e n  r e m a i n i n g  w i t h  t h e i r  
p a r e n t s  is n o t  poss i b l e .

By m a k i n g  cle a r  that it is the i n t e n t  of t h e  l e g i s l a t u r e  
t o  c h a n g e  t h e s e  r u l i n g s  by a m e n d i n g  t h e  s t a t u t e s ,  t h e  l e g i s l a t u r e  
w i l l  h e l p  a v o i d  l a t e r  l i t i g a t i o n  c o n c e r n i n g  l e g i s l a t i v e  intent.
A l t h o u g h  t h i s  p u r p o s e  s e c t i o n  w i l l  n o t  be a p a r t  o f  t h e  c o d i f i e d  
laws, it will b e  p r i n t e d  in V o lume 14 of the A l a s k a  Statutes, w h i c h  
c o n t a i n s  t e m p o r a r y  and s p e c i a l  a c t s  of t h e  l e g i s l a t u r e .  In 
a d d i t i o n ,  t h e  e d i t o r i a l  n o t e s  at the end o f  t h e  a m e n d e d  s t a t u t e  
w i l l  s t a t e  t h e  s e s s i o n  l a w  in w h i c h  th i s  p u r p o s e  l a n g u a g e  c a n  be 
found. T h e r e f o r e ,  c o u r t s  w i l l  be a b l e  t o  e a s i l y  d i s c o v e r  the 
l e g i s l a t i v e  i n t e n t  of t h i s  bill.

S e c t i o n  2. This section amends A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  to 
c h a n g e  t h e  ruling in In re s. A. a n d  D . A . , (Op. no. 4314,
J a n u a r y  26, 1996). I n  t h a t  case, t h e  s u p r e m e  c o u r t  h e l d  t h a t  t h e  
p h r a s e  " h a v i n g  n o  p a rent, guardian, c u s t o d i a n ,  or r e l a t i v e  c a r i n g  
o r  w i l l i n g  t o  p r o v i d e  c a r e "  in AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  m e a n t  t h a t  
e v e n  if t h e  p a r e n t  w a s  n o t  a b l e  to c a r e  f o r  t h e  chil d ,  t h e  s t a t e  
c o u l d  n o t  s e e k  c u s t o d y  u n d e r  s u b s e c t i o n  (A) as l o n g  a s  a p a r e n t  
p r o f e s s e d  a w i l l i n g n e s s  to p r o v i d e  care. I n  s o  h o l d i n g ,  t h e  
s u p r e m e  c o u r t  e x p r e s s l y  r e v e r s e d  its p r e v i o u s  h o l d i n g s  in o t h e r  
c a s e s ,  w h i c h  h a d  i n t e r p r e t e d  s u b s e c t i o n  (A) in a w a y  t h a t  r e a d s  
m e a n i n g  in t o  it, I . e . , t h a t  if the r e  w e r e  no p a r e n t ,  r e l a t i v e ,  
etc., ab l e  to c a r e  for the child, the state c o u l d  a s s u m e  c u s t o d y  of

OFFICE OF THE A TTORNEY GENERAL '
F e b r u a r y  13, 1996
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t h a t  c h i l d  e v e n  if the p a r e n t  e x p r e s s e d  a d e s i r e  t o  c a r e  f o r  t h e  
c h i l d .  It s h o u l d  be n o t e d  t h a t  t h e  p h r a s e  " c a r e  or c a r i n g "  is 
d e f i n e d  in AS 47.10,990(1) as m e a n i n g  "to p r o v i d e  for the p h y s i c a l ,  
e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d . "

By i n t e r p r e t i n g  this p h r a s e  of s u b s e c t i o n  (A) l i t e r a l l y ,  
t h e  S.A. c a s e  a f f e c t s  m a n y  cases, s i n c e  a g r e a t  m a j o r i t y  o f  c h i l d  
c u s t o d y  p r o c e e d i n g s  fa l l  u n d e r  t h i s  p h r a s e  of 
A S  4 7 .10.010(a)(2)(A). W h y  this p h r a s e  is n e c e s s a r y  in t h e  o v e r a l l  
s t a t u t o r y  s c h e m e  of A S  4 7 . 1 0 . 0 1 0  is b e s t  d e s c r i b e d  b y  J u s t i c e  
E a s t a u g h ' s  d i s s e n t  o n  p a g e s  2 0 - 2 2  of t h e  S.A. case, w h i c h  is 
a t t a c h e d  to t h i s  l e t t e r  f o r  e a s y  r e f e r e n c e .

T o  cure this problem, section 2 makes the phrase 
conjunctive, rather than disjunctive, so that the parent cannot 
defeat jurisdiction by being willing but not able to care for the 
child. Section 2 also changes the wording slightly to make clear 
that the 3tate can obtain custody if the parent is not able to 
care. Otherwise, under the supreme court's strict interpretation 
of the statute, a parent could defeat jurisdiction by caring for a 
child, but in a way that i3 extremely deficient and harmful to the 
child. The phrase "willing and able to provide care" makes it more 
clear that a parent's inability to provide care is the key to state 
involvement.

S e c t i o n  3. S e c t i o n  3 p r o v i d e s  s u b s t i t u t e  l a n g u a g e  for 
t h e  o r i g i n a l  H B  339 a n d  is m e a n t  t o  c u r e  s o m e  of t h e  p r o b l e m s  
d i s c u s s e d  when this bill w a s  fir s t  b e f o r e  the H o u s e  H E S S  c o m m i t t e e .  
B y  w a y  of background, t h i s  s e c t i o n  addr e s s e s  t h e  p r o b l e m s  d i s c u s s e d  
in A.M. Y. state, 891 P . 2 d  815 ( A laska 1995) a n d  N a d a  A. v. s t a t e . 
6 6 0  P . 2d 436 ( A laska 1983). In t h o s e  cases, the s u p r e m e  c o u r t  
n o t e d  that AS 4 7 . 1 0 . 0 8 0 ( c ) (3) allo w s  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  
o n l y  in those c a s e s  in w h i c h  it c a n  be p r o v e n  t h a t  t h e  c h i l d  is in 
n e e d  of aid "as a r e s u l t  of p a r e n t a l  c o n d u c t . "  It t h e n  h e l d  t h a t  
i n c a r c e r a t i o n  is n o t  c o n d u c t ,  b e c a u s e  i n c a r c e r a t i o n  is a n  
i n v o l u n t a r y  act. T h e r e f o r e ,  a l t h o u g h  a c h i l d  c a n  b e  p l a c e d  in 
f o s t e r  c a r e  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  ( because i n c a r c e r a t i o n  is 
a f o r m  of a b a n d o n m e n t ) , t h e  s t a t e  c a n n o t  t e r m i n a t e  p a r e n t a l  r i g h t s  
of t h a t  pare n t  w h e n  the p e r i o d  of i n c a r c e r a t i o n  is l e n g t h y  b e c a u s e  
i n c a r c e r a t i o n  is not c o n d u c t .  In b o t h  c a s e s  t h e  A l a s k a  S u p r e m e  
C o u r t  i n v i t e d  t h e  l e g i s l a t u r e  t o  a m e n d  t h e  s t a t u t e  t o  c h a n g e  t h i s  
r e s u l t .

T h i s  s e c t i o n  d o e s  j u s t  that: it a l l o w s  t e r m i n a t i o n  if
t h e  c h i l d  is a c h i l d  in n e e d  of a i d  "as a r e s u l t  of p a r e n t a l  
c o n d u c t  or i n c a r c e r a t i o n ." T h i s  is a n  i m p r o v e m e n t  o v e r  t h e  
o r i g i n a l  b i l l  b e c a u s e  b y  c h a n g i n g  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 )  d i r e c t l y ,  it 
e l i m i n a t e s  a n y  a r g u m e n t  t h a t  i n c a r c e r a t i o n  is n o t  c o n d u c t .  N o w  
e i t h e r  i n a d e q u a t e  p a r e n t a l  c o n d u c t  or i n c a r c e r a t i o n  s a t i s f i e s  o n e  
o f  t h e  p r e r e q u i s i t e s  t o  t e r m i n a t i n g  p a r e n t a l  rights.



H o n o r a b le  Norman R o k e b e rgA l a s k a  S t a t e  L e g i s l a t u r e F e b r u a r y  1 3 , 1996P a g e  3
C l e a r l y ,  a s h o r t  p e r i o d  of i n c a r c e r a t i o n  s h o u l d  not 

r e s u l t  in a p e r s o n ' s  p a r e n t a l  r i g h t s  b e i n g  t e r m i n a t e d .  T h e  
q u e s t i o n  is w h a t  p e r i o d  of i n c a r c e r a t i o n  w o u l d  j u s t i f y  t e r m i n a t i n g  
p a r e n t a l  r i g h t s ?  T h i s  w o u l d  d e p e n d  on t h e  c i r c u m s t a n c e s  of t h e  
i n d i v i d u a l  case. In ord e r  to o f f e r  some g u i d a n c e  for t h e  c o u r t s  to 
d e t e r m i n e  w h i c h  c a s e s  s h o u l d  r e s u l t  in t e r m i n a t i o n ,  t h i s  s e c t i o n  
f o c u s e s  o n  t h e  e f f e c t  t h e  i n c a r c e r a t i o n  h a s  o n  the child.

U n d e r  t h i s  a m e n d m e n t ,  t h e  s t a t e  m u s t  p r o v e  t h a t  "the
p a r e n t a l  c o n d u c t  or. ..tHe..period--Ot i n c a r c e r a t i o n  is l i k e l y  to
c o n t i n u e  to e x i s t  s u f f i c i e n t l y  I o n a  t o  s e r i o u s l y  d a m a g e  t h e  p a r e n t  
a n d  c h i l d  r e l a t i o n s h i p  or to c a u s e  s e r i o u s e m o t i o n a l  o r  p h y s i c a l  
h a r m  t o  t h e  c h i l d  if t h e r e  is n o  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s . "  
A p p l y i n g  t h e  f i r e t  p a r t  of t h i s  s tandard, t h e  c o u r t  w o u l d  n o t  
t e r m i n a t e  t h e  p a r e n t a l  r i g h t s  of an i n c a r c e r a t e d  p a r e n t  w h o  h a s  a 
w e l l - d e v e l o p e d  r e l a t i o n s h i p  w i t h  an o l d e r  child. C o n v e r s e l y ,  the 
c o u r t  c o u l d  t e r m i n a t e  p a r e n t a l  r i g h t s  for the s a m e  p e r i o d  of 
i n c a r c e r a t i o n  w h e n  the c h i l d  is t o o  young to ha v e  d e v e l o p e d  m u c h  of 
a r e l a t i o n s h i p  b e f o r e  the i n c a r c e r a t i o n  began, a n d  t h e  p e r i o d  of 
i n c a r c e r a t i o n  w o u l d  s e r i o u s l y  d a m a g e  t h a t  t e n u o u s  r e l a t i o n s h i p .

A l t e r n a t i v e l y ,  e v e n  if t h e  p a r e n t - c h i l d  r e l a t i o n s h i p  
r e m a i n s  i n tact, t h e  c o u r t  c o u l d  t e r m i n a t e  p a r e n t a l  r i g h t s  if t h e  
c o n d u c t  o r  i n c a r c e r a t i o n  c o n t i n u e s  to t h e  p o i n t  t h a t  " s e r i o u s  
e m o t i o n a l  o r  p h y s i c a l  h a r m "  w o u l d  r e s u l t  if p a r e n t a l  r i g h t s  w e r e  
n o t  t e r m i n a t e d .  A s s u m i n g  the c h i l d  is in a sa f e  f o s t e r  home, it is 
h a r d  t o  i m a g i n e  se r i o u s  p h y s i c a l  h a r m  o c c u r r i n g  if p a r e n t a l  r i g h t s  
w e r e  n o t  t e r m i n a t e d ,  unless, for example, t h e  c h i l d  e n g a g e s  is 
s e l f - d e s t r u c t i v e  c o n d u c t  b e c a u s e  of t h e  t r a u m a  o f  h a v i n g  n o  
p e r m a n e n t  home.

W i t h  r e s p e c t  to s e r i o u s  e m o t i o n a l  h a r m  t h e r e  is w i d e  
s u p p o r t  f o r  t h o  l i k e l i h o o d  t h a t  a c h i l d  in p e r p e t u a l  " f o s t o r  c a r e  
d r i f t "  w i l l  s u f f e r  e x t r e m e  emot i o n a l  harm. F o r  example, if a c h i l d  
f a i l s  t o  f o r m  an e m o t i o n a l  bo n d  w i t h  a p a r e n t  f i g u r e  b e c a u s e  it is 
s h i f t e d  f r o m  o n e  t e m p o r a r y  p l a c e m e n t  to another, p e r s o n a l i t y  
d i s o r d e r s  o f t e n  result. A loss d r a m a t i c  e x a m p l e  is t h a t  t h e  c h i l d  
o f t e n  f e e l 9  u n l o v e d  a n d  u n w a n t e d  and tends t o  t h i n k  s o m e t h i n g  is 
w r o n g  w i t h  h i m  or h e r  if t h ere i3 no p e r m a n e n t  p a r e n t a l  figure. O r  
t h e  c h i l d  r e f u s e s  to a c c e p t  t h e  a u t h o r i t y  of the f o s t e r  p a r e n t  
b e c a u s e  h e  or s h e  is n o t  a "real" parent, w h i c h  c o u l d  h a v e  
e m o t i o n a l l y  h a r m f u l  c o n s e q u e n c e s .

I t  s h o u l d  be n o t e d  t h a t  by m o d i f y i n g  t h e  p h r a s e  " l i k e l y  
t o  c o n t i n u e  t o  e x i s t , "  t h i s  n e w  s t a n d a r d  w o u l d  a p p l y  t o  all 
t e r m i n a t i o n  cases, n o t  just c a s e s  involving an i n c a r c e r a t e d  parent. 
T h i s  s h o u l d  h e l p  t h e  c o u r t  in a l l  cases. F o r  e x ample, a s s u m e  t h a t  
t h e  s t a t e  m a y  b e  a b l e  t o  p r o v e  t h a t  a p a r e n t  is u n a b l e  to c a r e  for 
a  c h i l d  b e c a u s e  of c h r o n i c  a l c o h o l i s m ,  but s t a t i s t i c s  o r  a n  e x p e r t  
w i t n e s s  f o r  t h e  p a r e n t  s h o w s  t h a t  the p a r e n t  w i l l  e v e n t u a l l y  
m a i n t a i n  sobriety. T h i s  m o d i f i c a t i o n  makes c l e a r  th a t  e v e n  t h o u g h  
t h e  i n s o b r i e t y  m a y  n o t  c o n t i n u e  f o r e v e r , p a r e n t a l  r i g h t s  s h o u l d  be
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t e r m i n a t e d  if t h e  i n s o b r i e t y  c o n t i n u e s  t h r o u g h  e n o u g h  of t h e  
c h i l d ' s  m i n o r i t y  to c a u s e  s e r i o u s  d a m a g e  t o  t h e  p a r e n t - c h i l d  
r e l a t i o n s h i p  or s e r i o u s  e m o t i o n a l  or p h y s i c a l  h a r m  t o  t h e  child.

A n o t h e r  c h a n g e  from the o riginal bi l l  is t h a t  t h e r e  is no
p r o v i s i o n  in t h i s  s e c t i o n  t h a t  a l l o w s  t h e  i n c a r c e r a t e d  p a r e n t  to 
p r e v e n t  t e r m i n a t i o n  of p a r e n t a l  r i g h t s  if a d e q u a t e  p r o v i s i o n s  for 
t h e  c h i l d ' s  c a r e  w e r e  m a d e  p r i o r  to t h e  i n c a r c e r a t i o n .  T h i s  
p r o v i s i o n  w a s  n o t  i n c l u d e d  in t h i s  s e c t i o n  b e c a u s e  it is 
unnecessary. T h e  sta t e  w o u l d  n e v e r  g e t  c u s t o d y  of t h e  c h i l d  i n  t h e  
first p l a c o  if t h e r e  were a n o t h e r  "parent, g u a r d i a n ,  c u s t o d i a n ,  or 
r e l a t i v e "  w i l l i n g  a n d  a b l e  to c a r e  f o r  t h e  child. 
See A S  47.10.010(a)(2)(A). It is on l y  in t h o s e  s i t u a t i o n s  in w h i c h  
t h e r e  is no o t h e r  parent, r e l a t i v e  or n o n - r e l a t i v e  g u a r d i a n  t o  c a r e  
for a c h i l d  t h a t  t h e  s t a t e  c a n  p l a c e  t h e  c h i l d  in f o s t e r  c a r e  and 
then, if the facts ao warrant, s e e k  t e r m i n a t i o n  of t h e  i n c a r c e r a t e d  
p a r e n t ' s  p a r e n t a l  rights.

S e c t i o n  4. B e c a u s e  o f  the u r g e n t  n e e d  f o r  t h i s  bill,
e s p e c i a l l y  s e c t i o n  2 of t h e  bill, t h i s  b i l l  p r o v i d e s  f o r  a n  
i m m e d i a t e  e f f e c t i v e  date.

I h o p e  t h i s  a n a l y s i s  e x p l a i n s  t h e  b i l l  to y o u r
s atisfaction. P l e a s e  call me if y o u  n e e d  a d d i t i o n a l  a s s i s t a n c e  on 
t h i s  m a t t e r .

J A R : p a o

E n c l o s u r e

cc: E l m e r  L i n d s t r o m ,  S p e c i a l  A s s i s t a n t
D e p a r t m e n t  c f  H e a l t h  & S o c i a l  S e r v i c e s

K a t h y  Tib b i e s ,  S o c i a l  S e r v i c e s  P r o g r a m  O f f i c e r  
D e p a r t m e n t  of H e a l t h  & S o c i a l  S e r v i c e s

S i n c e r e l y  your s ,

B R U C E  M. B O T E L H O



(B) UiMbgl'J 'fypwctiJWl (A),

s u b s e c t i o n s  (B) t h r o u g h  (F) set "clear, s p e ^ g o c  stan d a r d s  for 

a d j u d i c a t i n g  a c h i l d  C I N A  b a s e d  on a parfrfff'a i n a b i l i t y  to care." 

T h i r d ,  it a r g u e s  t h a t  c o n s i d e r i n g A i l T i i t y  to c a r e  u n d e r  s u b s e c t i o n

(A) " w o u l d  m a k e  s u b s e c t i o n s ^ j d n t h r o u g h  (F) v i r t u a l l y  s u p e r f  l u o u s . " 

O p i n i o n  a t  11-12.

, t h e s e  g r o u n d s  a r e  u n c o n v i n c i n g .  B o t h  as a 

m a t t e r ^ ^ ^ s t a t u t o r y  c o n s t r u c t i o n  a n d  c o m m o n  sense, a b i l i t y  t o  ca r e  

m u s t  b e  r e l e v a n t  t o  a n  i n q u i r y  u n d e r  s u b s e c t i o n  ( A ) .

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  c o n t a i n s  six s u b s e c t i o n s  

w h i c h  s t a t e  a l t e r n a t i v e  g r o u n d s  for f i n d i n g  a c h i l d  in need of aid. 

T h e  g r o u n d s  a n d  s u b s e c t i o n s  are ind e p e n d e n t ,  but are not 

n e c e s s a r i l y  d i s c r e t e  b e c a u s e  m o r e  t h a n  o n e  g r o u n d  m a y  apply in a 

giver, case.

It is f i r s t  e s s e n t i a l  to r e c o g n i z e  t h e  evil at w h i c h  

s u b s e c t i o n  (A) is aimed. S u b s e c t i o n  (A) is d i r e c t e d  at two basic 

p r o b l e m s ;  (l) c o n d u c t  o f  t h e  c h i l d  w h i c h  d e p r i v e s  the chi l d  of 

a v a i l a b l e  c a r e  ("the c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  home," 

i.e., r u n n i n g  away, or " r e f u s i n g  t o  a c c e p t  a v a i l a b l e  care"); and 

(2) w a n t  of a p e r s o n  (parent, o r  g u a r d i a n ,  custodian, o r  relative) 

t o  p r o v i d e  c a r e  t o  t h e  c h i l d  ("the c h i l d  . . . h a v i n g  no p a r e n t  

. . . c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e " ) . S u b s e c t i o n  (A) fo c u s e s  

o n  t h e  t w o  s i t u a t i o n s  in w h i c h  t h e  c h i l d  is d e p r i v e d  of care, the 

f i r s t  w h e n  t h e  c h i l d ' s  a c t s  o r  o m i s s i o n s  p r e v e n t  d e l i v e r y  of care, 

a n d  t h e  s e c o n d  w h e n  t h e r e  is no o n e  t o  d e l i v e r  care. S u b s e c t i o n

(A) t h u s  a d d r e s s e s  t w o  d i f f e r e n t  s o u r c e s  of a sing l e  f u n d a m e n t a l
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evi l :  a f a i l u r e  of c a r e  for the child. if t h e  c h i l d  d o e s  n o t

r e c e i v e  t h e  n e c e s s a r y  care, t h ere h a s  be e n  a f a i l u r e  o f  care.

C o m p a r i s o n  of s u b s e c t i o n  (A ) w i t h  s u b s e c t i o n s  (B) t h r o u g h  

(F) c o n f i r m s  t h e  l e g i s l a t i v e  scheme. A l t h o u g h  t h o s e  o t h e r  

s u b s e c t i o n s  a d d r e s s  w h a t  m i g h t  i n i t i a l l y  se e m  t o  b e  r e l a t i v e l y  m o r e  

s p e c i f i c  a n d  h a r m f u l  ha z a r d s ,  the l e g i s l a t u r e  p u t  s u b s e c t i o n  (A) 

o n  an e q u a l  f o o t i n g  w i t h  t h e  o t h e r  s u b s e c t i o n s  as a b a s i s  for 

a d j u d i c a t i n g  a c h i l d  in n e e d  of aid. W e  m u s t  a s s u m e  that, the 

l e g i s l a t u r e  c o n s i d e r e d  h a z a r d s  p o s e d  by a f a i l u r e  of c a r e  t o  be 

e q u i v a l e n t  t o  t h o s e  a d d r e s s e d  in s u b s e c t i o n s  ( B )  t h r o u g h  ( F ) . It 

is n o t  f o r  u s  to m a k e  e x p l i c i t  or i m p l i c i t  v a l u e  j u d g m e n t s  a b o u t  

w h e t h e r  a c h i l d  d e p r i v e d  of care is e n t i t l e d  t o  less p r o t e c t i o n  

t h a n  o n e  p l a c e d  in i m m i n e n t  danger. T h e  c h i l d  d e p r i v e d  of c a r e  m a y  

u l t i m a t e l y  s u f f e r  as m u c h  as the c h i l d  w h o  is a v i c t i m  of m o r e  

v i o l e n t  b u t  less i n s i d i o u s  c o n d i t i o n s ,  and t h e  a r r a n g e m e n t  of AS 
4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s u g g e s t s  t h a t  the l e g i s l a t u r e  r e c o g n i z e d  this.

S u b s e c t i o n  (A )  d o e s  n o t  r e q u i r e  t h a t  t h e  c h i l d  b e  in 

g r a v e  d a n g e r .  Indeed, u n d e r  some c i r c u m s t a n c e s  a r u n a w a y  c h i l d  

m i g h t  f a r e  b e t t e r  o u t s i d e  t h e  h o m e  t h a n  in it. T h e  s u b s e c t i o n  

s p e c i f i e s  p h y s i c a l  a b a n d o n m e n t  as an e x a m p l e  of a d e p r i v a t i o n  of 

c a r e  s u f f i c i e n t  t o  invojce t h e  s u b s e c t i o n ,  b u t  d o e s  n o t  r e q u i r e  

c o n d u c t  t h a t  d r a m a t i c  f o r  CINA j u r i s d i c t i o n  t o  b e  a p p r o p r i a t e .  T h e  

p h y s i c a l  a b a n d o n m e n t  e x a m p l e  d o e s  suggest, however, t h a t  t h e  

l e g i s l a t u r e  was c o n c e r n e d  a b o u t  r e l a t i v e l y  s e r i o u s  f a i l u r e s  of 

core, in w h i c h  t h e  o s t e n s i b l e  c a r e g i v e r  h a s  f u n c t i o n a l l y ,  if n o t  

p h y s i c a l l y ,  a b a n d o n e d  t h e  child.
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S u b s e c t i o n  (A) t h u s  c o n t e m p l a t e s  two a l t e r n a t i v e  g r o u n d s  

f o r  f i n d i n g  t h o  c h i l d  to be in need of aid, one a t t r i b u t a b l e  t o  the 

c h i l d  w h o  runs a w a y  o r  r e f u s e s  care, a n d  the o t h e r  a t t r i b u t a b l e  to 

p e r s o n s  w h o  s h o u l d  or c o u l d  care f o r  t h e  child. C o m m o n  t o  b o t h  

g r o u n d s  is t h e  n o t i o n  t h a t  t h ere w i l l  be a f u n d a m e n t a l  d e p r i v a t i o n  

of care. T h i s  n o t i o n  is important. N o t w i t h s t a n d i n g  p a s t  f a i l u r e s ,  

C I N A  s t a t u s  u n d e r  s u b s e c t i o n  (A) is n o t  w a r r a n t e d  u n l e s s  t h e  c h i l d  

w j l l  be f u n d a m e n t a l l y  d e p r i v e d  of c a r e  in the future. A  C I N A  

a d j u d i c a t i o n  t h e r e f o r e  r e q u i r e s  the c o u r t  t o  p r e d i c t  as b e s t  it c a n  

w h e t h e r  the p r e s e n t  f a i l u r e  of care is resolved, a n d  w h e t h e r  t h e  

c h i l d  w i l l  h e n c e f o r t h  g e t  t h e  n e c e s s a r y  care.

It n e c e s s a r i l y  f o l l o w s  th a t  s u b s e c t i o n  (A) d e a l s  w i t h  t h e  

d e l i v e r y  a n d  t h e  d e p r i v a t i o n  of care. T h a t  c o n c l u s i o n  is 

i r r e c o n c i l a b l e  w i t h  t h i s  c o u r t ' s  r e a d i n g  of s u b s e c t i o n  (A), b e c a u s e  

t h i s  c o u r t  a p p e a r s  to t h i n k  that w i l l i n g n e s s  to p r o v i d e  c a r e  c a n  

s u b s t i t u t e  for d e l i v e r y  of care. O p i n i o n  at 11. T o  t h e  c o n t r a r y ,  

s u b s e c t i o n  (A) is c o n c e r n e d  wi t h  p e r f o r m a n c e ,  n o t  in t e n t i o n s .

T h e  l e g i s l a t u r e  p r o v i d e d  a d e f i n i t i o n  of " c a r e "  a n d  

" c a r i n g "  to be a p p l i e d  in d i s p u t e s  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) :  

"'care' o r  'caring' u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . . m e a n s  to 

p r o v i d e  for t h e  p h y s i c a l ,  emotional, mental, a n d  s o c i a l  n e e d s  of 

t h e  c h i l d . "  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  W e  m u s t  a p p l y  this d e f i n i t i o n  here. 

T h e  c o u r t ' s  c o n t e n t i o n  —  th a t  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  m e r e l y  

r e q u i r e s  t h a t  a n  e l i g i b l e  p e r s o n  be w i l l i n g  t o  c a r e  for t h e  c h i l d  

r e g a r d l e s s  of a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y  —  i g n o r e s  b o t h  

t h e  e x p r e s s  w o r d s  of t h i s  de f i n i t i o n ,  a n d  its impli c a t i o n s .
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N o t i c e :  T h i s  o p i n i o n  i s  s u b j e c t  t o  c o r r e c t i o n  b e f o r e  p u b l i c a t i o ni n  t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  e r r o r s  t o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  K S t r e e t ,  A n c h o r a g e ,  A l a s k a  9 9 5 0 1 ,  p h o n e  (907) 2 6 4 - 0 6 0 7 ,  f a x  ( 9 0 7 )  2 7 6 - 5 6 0 8 .
T H E  S U P R E M E  C O U R T  OF T H E  S T A T E  O F  A L A S K A

I N  T H E  M A T T E R  OF:

S. A .
D O B :  8 / 4 / 8 9

D. A.
D O B :  7 / 1 8 / 9 0

M i n o r s  u n d e r  t h e  A g e  of 
E i g h t e e n  (18) Y e a r s .

S u p r e m e  C o u r t  No. S - 6 6 1 9

S u p e r i o r  C o u r t  No.
4 F A - 9 1 - 1 0 0  C P

O P I N I O N

[No. 4314 - J a n u a r y  26, 1 9 9 6 ]

N . A .  ,

A p p e l l a n t ,

v.

S T A T E  O F  A L A S K A ,

A p p e l l e e .

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  of t h e  S t a t e  of 

A l a s k a ,  F o u r t h  J u d i c i a l  D i s t r i c t ,  F a i r b a n k s ,  
J a y  H o d g e s ,  J u d g e .

A p p e a r a n c e s :  R o b e r t  S. N o r e e n ,  M i c h e l l e
M c C o m b ,  L a w  O f f i c e s  of R o b e r t  S. N o r e e n ,  
F a i r b a n k s ,  f o r  A p p e l l a n t .  K a r l a  T a y l o r - W e l c h ,  
A s s i s t a n t  A t t o r n e y  G e n e r a l ,  F a i r b a n k s ,  B r u c e  
M. B o t e l h o ,  A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  

A p p e l l e e .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
M a t t h e w s ,  C o m p t o n  a n d  E a s t a u g h ,  J u s t i c e s .

M A T T H E W S ,  J u s t i c e .
E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  C O M P T O N ,  J u s t i c e ,  
j o i n s ,  c o n c u r r i n g  i n  p a r t  a n d  d i s s e n t i n g  i n  

p a r t .



t r e a t m e n t  w h i c h  p r o h i b i t e d  h i m  f r o m  h a v i n g  u n s u p e r v i s e d  c o n t a c t  

w i t h  c h i l d r e n .  S . A .  a n d  D .A. w e r e  e v e n t u a l l y  p l a c e d  w i t h  f o s t e r  

p a r e n t s .

In N o v e m b e r  1 9 9 2 ,  N . A . ,  a g a i n  p r e g n a n t  b y  R . S . ,  e n t e r e d  

t h e  D e n a  A. C o y  C e n t e r  f o r  P r e g n a n t  W o m e n .  N . A .  s t a y e d  a t  D e n a  A. 

C o y  u n t i l  J u n e  1 9 9 3 .  S h e  r e c e i v e d  a l c o h o l  r e h a b i l i t a t i o n ,  

p a r e n t i n g  t r a i n i n g ,  a n d  o t h e r  s e r v i c e s  t h e r e .  N . A .  s t o p p e d  u s i n g  

a l c o h o l  n e a r  t h e  t i m e  s h e  e n t e r e d  D e n a  A. C o y ,  a n d  h a d  b e e n  s o b e r  

f o r  t w o  y e a r s  a t  t h e  t i m e  o f  t r i a l .

S h . A . ,  a f e m a l e ,  w a s  b o r n  t o  N.A. a t  D e n a  A. C o y  i n  M a y  

1 9 9 3 .  N . A .  h a s  h a d  c o n t i n u o u s  c u s t o d y  o v e r  S h . A .  S o c i a l  w o r k e r s  

w h o  w o r k e d  w i t h  N . A .  t e s t i f i e d  t h a t  N . A .  is a g o o d  p a r e n t  t o  S h . A . ,  

a n d  t h e  S t a t e  a d m i t s  t h a t  N . A .  is a b l e  t o  m e e t  S h . A . ' s  n e e d s .

A f t e r  l e a v i n g  D e n a  A. C o y ,  N. A. u t i l i z e d  n u m e r o u s ,  

e x t e n s i v e  s e r v i c e s  t o  h e l p  h e r  m a i n t a i n  s o b r i e t y  a n d  i m p r o v e  h e r  

p a r e n t i n g  s k i l l s .  S h e  a t t e n d e d  A l c o h o l i c s  A n o n y m o u s  m e e t i n g s  a n d  

r e c e i v e d  o t h e r  s e r v i c e s  t o  p r e v e n t  a r e l a p s e  i n t o  a l c o h o l  a b u s e .  

S h e  r e g u l a r l y  w o r k e d  w i t h  s e v e r a l  c o u n s e l o r s  o n  h e r  p a r e n t i n g .

D e s p i t e  N . A . ' s  p r o g r e s s ,  t h e  S t a t e  f i l e d  a p e t i t i o n  f o r  

t e r m i n a t i o n  o f  h e r  p a r e n t a l  r i g h t s  o v e r  S.A. a n d  D . A .  i n  S e p t e m b e r  

1 9 9 3 ,  c o n t e n d i n g  t h a t  " [ t ] h e  boys' n e e d s  a r e  g r e a t  a n d  t h e y  n e e d  

h i g h l y  s k i l l e d  p a r e n t s  t o  r a i s e  t h e m  in a h e a l t h y  m a n n e r  t o  t h e i r  

p o t e n t i a l "  a n d  t h a t  N . A .  's " g a i n s  . . . a r e  n o t  s u f f i c i e n t  t o

p a r e n t  t h e  b o y s . "  T h e  t r i a l  t o o k  p l a c e  in A u g u s t  1 9 94. R.S. 

r e l i n q u i s h e d  h i s  p a r e n t a l  r i g h t s  a t  t h e  b e g i n n i n g  o f  t h e  t r i a l .
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T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

I N  T H E  M A T T E R  OF: 

S . A .

D . A .

DO B :  8 / 4 / 8 9

D O B :  7 / 1 8 / 9 0

M i n o r s  u n d e r  t h e  A g e  of 

E i g h t e e n  (18) Y e a r s .

S u p r e m e  C o u r t  No. S - 6 6 1 9

S u p e r i o r  C o u r t  No. 
4 F A - 9 1 - 1 0 0  C P

O P I N I O N

[No. 4314 - J a n u a r y  26, 199 6 ]

N. A. ,

A p p e l l a n t ,

v.

S T A T E  O F  A L A S K A ,

A p p e l l e e .

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  of t h e  S t a t e  of 

A l a s k a ,  F o u r t h  J u d i c i a l  D i s t r i c t ,  F a i r b a n k s ,  
J a y  H o d g e s ,  J u d g e .

A p p e a r a n c e s :  R o b e r t  S. N o r e e n ,  M i c h e l l e
M c C o m b ,  L a w  O f f i c e s  o f  R o b e r t  S. N o r e e n ,  
F a i r b a n k s ,  f o r  A p p e l l a n t .  K a r l a  T a y l o r - W e l c h ,  
A s s i s t a n t  A t t o r n e y  G e n e r a l ,  F a i r b a n k s ,  B r u c e  
M. B o t e l h o ,  A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  

A p p e l l e e .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,

M a t t h e w s ,  C o m p t o n  a n d  E a s t a u g h ,  J u s t i c e s .

M A T T H E W S ,  J u s t i c e .
E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  C O M P T O N ,  J u s t i c e ,  
j o i n s ,  c o n c u r r i n g  in p a r t  a n d  d i s s e n t i n g  i n  

p a r t .



N . A .  a p p e a l s  t h e  t e r m i n a t i o n  of h e r  p a r e n t a l  r i g h t s  o v e r  

S . A .  a n d  D.A. N.A. o r i g i n a l l y  l o s t  c u s t o d y  of S.A. a n d  D.A. 

b e c a u s e  s h e  w a s  u n a b l e  t o  t a k e  c a r e  of t h e m  d u e  to a l c o h o l  a b u s e .  

N . A .  l a t e r  e n t e r e d  a l c o h o l  r e h a b i l i t a t i o n  a n d  h a s  b e e n  s o b e r  f o r  

t w o  y e a r s .  N e v e r t h e l e s s ,  t h e  s u p e r i o r  c o u r t  t e r m i n a t e d  h e r  

p a r e n t a l  r i g h t s .

T h i s  c a s e  r e q u i r e s  u s  t o  r e s o l v e  a c o n f l i c t  in o u r  p r i o r  

d e c i s i o n s  c o n c e r n i n g  t h e  i n t e r p r e t a t i o n  of A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ,  t h e  

s t a t u t e  w h i c h  g o v e r n s  w h e n  a c h i l d  m a y  b e  a d j u d i c a t e d  t o  b e  a c h i l d  

i n  n e e d  o f  a i d  (CINA) . W e  m u s t  d e t e r m i n e  w h i c h  s u b s e c t i o n s  of A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  p e r m i t  a C I N A  a d j u d i c a t i o n  b a s e d  o n  a p a r e n t ' s  or 

c a r e g i v e r ' s  i n a b i l i t y  t o  c a r e  f o r  a c h i l d .

I . F A C T S  A N D  P R O C E E D I N G S

N. A .  is t h e  m o t h e r  o f  t w o  b o ys, S.A., b o r n  A u g u s t  4, 

1 9 8 9 ,  a n d  D . A . ,  b o r n  J u l y  18, 1990. T h e  f a t h e r  o f  b o t h  c h i l d r e n

i s  R . S .  S.A. a n d  D. A .  a r e  d e v e l o p m e n t a l l y  d e l a y e d .  T h e i r  m o s t  

s i g n i f i c a n t  d e l a y s  a r e  in t h e  a r e a  of s p e e c h .  U n t i l  1 9 9 2 ,  N.A. 

a b u s e d  a l c o h o l .  A t  t i m e s ,  h e r  a l c o h o l  a b u s e  m a d e  h e r  i n c a p a b l e  of 

t a k i n g  c a r e  o f  h e r  c h i l d r e n .

T h e  S t a t e  f i l e d  a p e t i t i o n  f o r  t e m p o r a r y  c u s t o d y  of S.A. 

a n d  D. A .  in J u n e  1 9 9 1 .  T h e  s u p e r i o r  c o u r t  g r a n t e d  t h e  p e t i t i o n ,  

a d j u d i c a t e d  t h e  b o y s  C I N A ,  a n d  c o m m i t t e d  t h e m  to t h e  c u s t o d y  o f  t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  ( D H S S ) . C u s t o d y  w a s  g i v e n  

t o  t h e  S t a t e  b e c a u s e  N . A .  w a s  u n a b l e  t o  t a k e  c a r e  of t h e  b o y s  at 

t i m e s  b e c a u s e  o f  i n t o x i c a t i o n ,  a n d  R.S. w a s  in s e x u a l  a b u s e
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t r e a t m e n t  w h i c h  p r o h i b i t e d  h i m  f r o m  h a v i n g  u n s u p e r v i s e d  c o n t a c t  

w i t h  c h i l d r e n .  S . A .  a n d  D . A .  w e r e  e v e n t u a l l y  p l a c e d  w i t h  f o s t e r  

p a r e n t s .

In N o v e m b e r  1 9 9 2 ,  N . A . ,  a g a i n  p r e g n a n t  b y  R . S . ,  e n t e r e d  

t h e  D e n a  A. C o y  C e n t e r  f o r  P r e g n a n t  W o m e n .  N . A .  s t a y e d  a t  D e n a  A. 

C o y  u n t i l  J u n e  1 9 9 3 .  S h e  r e c e i v e d  a l c o h o l  r e h a b i l i t a t i o n ,  

p a r e n t i n g  t r a i n i n g ,  a n d  o t h e r  s e r v i c e s  t h e r e .  N . A .  s t o p p e d  u s i n g  

a l c o h o l  n e a r  t h e  t i m e  s h e  e n t e r e d  D e n a  A. C o y ,  a n d  h a d  b e e n  s o b e r  

f o r  t w o  y e a r s  a t  t h e  t i m e  o f  t r i a l .

S h . A . ,  a f e m a l e ,  w a s  b o r n  t o  N.A. a t  D e n a  A. C o y  i n  M a y  

1 9 9 3 .  N . A .  h a s  h a d  c o n t i n u o u s  c u s t o d y  o v e r  S h . A .  S o c i a l  w o r k e r s  

w h o  w o r k e d  w i t h  N . A .  t e s t i f i e d  t h a t  N. A .  is a g o o d  p a r e n t  t o  S h . A . ,  

a n d  t h e  S t a t e  a d m i t s  t h a t  N . A .  is a b l e  t o  m e e t  S h . A . ' s  n e e d s .

A f t e r  l e a v i n g  D e n a  A. Coy, N . A .  u t i l i z e d  n u m e r o u s ,  

e x t e n s i v e  s e r v i c e s  t o  h e l p  h e r  m a i n t a i n  s o b r i e t y  a n d  i m p r o v e  h e r  

p a r e n t i n g  s k i l l s .  S h e  a t t e n d e d  A l c o h o l i c s  A n o n y m o u s  m e e t i n g s  a n d  

r e c e i v e d  o t h e r  s e r v i c e s  t o  p r e v e n t  a r e l a p s e  i n t o  a l c o h o l  a b u s e .  

S h e  r e g u l a r l y  w o r k e d  w i t h  s e v e r a l  c o u n s e l o r s  o n  h e r  p a r e n t i n g .

D e s p i t e  N . A . ' s  p r o g r e s s ,  t h e  S t a t e  f i l e d  a p e t i t i o n  f o r  

t e r m i n a t i o n  o f  h e r  p a r e n t a l  r i g h t s  o v e r  S.A. a n d  D . A .  i n  S e p t e m b e r  

1 9 9 3 ,  c o n t e n d i n g  t h a t  " [ t ] h e  boys' n e e d s  a r e  g r e a t  a n d  t h e y  n e e d  

h i g h l y  s k i l l e d  p a r e n t s  t o  r a i s e  t h e m  i n  a h e a l t h y  m a n n e r  t o  t h e i r  

p o t e n t i a l "  a n d  t h a t  N . A . ' s  " g a i n s  . . . a r e  n o t  s u f f i c i e n t  t o

p a r e n t  t h e  b o y s . "  T h e  t r i a l  t o o k  p l a c e  i n  A u g u s t  1 9 9 4 .  R . S .  

r e l i n q u i s h e d  h i s  p a r e n t a l  r i g h t s  a t  t h e  b e g i n n i n g  o f  t h e  t r i a l .
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N . A .  a n d  R. S .  w e r e  n o  l o n g e r  in a  r o m a n t i c  r e l a t i o n s h i p  a t  t h e  t i m e  

o f  t r ial.

A t  t r i a l ,  t h e  S t a t e  p r e s e n t e d  t h r e e  t y p e s  o f  e v i d e n c e  in 

o r d e r  t o  m a k e  a c a s e  t h a t  S.A. a n d  D.A. w o u l d  s u f f e r  h a r m  i n  N . A .  's 

c a r e .  F i r s t ,  t h e  S t a t e  i n t r o d u c e d  t e s t i m o n y  t h a t  t h e  b o y s '  

p r o g r e s s  i n  o v e r c o m i n g  t h e i r  d e v e l o p m e n t a l  d e l a y s  w o u l d  l e s s e n  

u n d e r  N.A. 's c a r e  b e c a u s e  N.A. i s  n o t  a b l e  to p r o v i d e  t h e  b o y s  w i t h  

" s t r u c t u r e  a n d  c o n s i s t e n c y . "  S e c o n d ,  t h e r e  w a s  e v i d e n c e  t h a t  N.A. 

s o m e t i m e s  d i s c i p l i n e s  t h e  b o y s  by y e l l i n g  at t h e m .  T h i r d ,  

w i t n e s s e s  f o r  t h e  S t a t e  t e s t i f i e d  t h a t  t h e y  w e r e  c o n c e r n e d  t h a t  

S . A .  o r  D . A .  c o u l d  s u f f e r  p h y s i c a l  i n j u r y  as a r e s u l t  of 

e n c o u n t e r i n g  a n  e n v i r o n m e n t a l  h a z a r d  i n  N . A . ' s  care. T h e  s u p e r i o r  

c o u r t  t e r m i n a t e d  N . A . ' s  p a r e n t a l  r i g h t s  o v e r  S.A. a n d  D.A.

I I .  S T A N D A R D  O F  R E V I E W

U n d e r  A S  4 7 . 1 0 . 0 8 0 ( c ) ( 3 ) ,  a s u p e r i o r  c o u r t  m a y  t e r m i n a t e  

p a r e n t a l  r i g h t s  o n l y  " u p o n  a s h o w i n g  i n  t h e  a d j u d i c a t i o n  b y  c l e a r  

a n d  c o n v i n c i n g  e v i d e n c e  t h a t  t h e r e  is a c h i l d  in n e e d  o f  a i d  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  a s  a r e s u l t  of p a r e n t a l  c o n d u c t  a n d  u p o n  a 

s h o w i n g  in t h e  d i s p o s i t i o n  b y  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e  t h a t  

t h e  p a r e n t a l  c o n d u c t  i s  l i k e l y  to c o n t i n u e . "  T h e  s u p e r i o r  c o u r t  

f o u n d  b y  c l e a r  a n d  c o n v i r c i n g  e v i d e n c e  t h a t  S.A. a n d  D.A. a r e  

c h i l d r e n  i n  n e e d  o f  a i d  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  a n d  (C) a s  a 

r e s u l t  o f  c o n d u c t  b y  N . A .  w h i c h  is l i k e l y  t o  c o n t i n u e .  N.A. a r g u e s  

t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  in m a k i n g  t h i s  f i n d i n g .
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I n  a C I N A  c a s e ,  w e  w i l l  o v e r t u r n  t h e  s u p e r i o r  c o u r t ' s  

f i n d i n g s  o f  f a c t s  i f  t h e y  a r e  c l e a r l y  e r r o n e o u s .  W e  w i l l  d e c l a r e  

a t r i a l  c o u r t ' s  f i n d i n g s  t o  be c l e a r l y  e r r o n e o u s  if a r e v i e w  o f  t h e  

e n t i r e  r e c o r d  l e a v e s  u s  w i t h  a d e f i n i t e  a n d  f i r m  c o n v i c t i o n  t h a t  

a m i s t a k e  h a s  b e e n  m a d e .  S e e  In r e  T . W . R .  , 8 8 7  P . 2 d  9 4 1 ,  9 4 4  

( A l a s k a  1 9 9 4 ) ;  K . N .  v. S t a t e , 8 5 6  P . 2d 468, 4 7 5  ( A l a s k a  1 9 9 3 ) .  

D e t e r m i n a t i o n s  o f  l a w  a r e  r e v i e w e d  d e  n o v o . E . g . , L a n a d o n  v. 

C h a m p i o n . 7 4 5  P . 2 d  1 3 7 1 ,  1 3 7 2  n . 2  ( A l a s k a  1 9 8 7 ) .

I I I .  I M M I N E N T  A N D  S U B S T A N T I A L  R I S K  O F  S U B S T A N T I A L  P H Y S I C A L  H A R M

W e  w i l l  c o n s i d e r  w h e t h e r  t h e  s u p e r i o r  c o u r t  c l e a r l y  e r r e d

b y  a d j u d i c a t i n g  S . A .  a n d  D.A. C I N A  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( C )

( s u b s e c t i o n  ( C ) ) b e f o r e  d i s c u s s i n g  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )

( s u b s e c t i o n  ( A ) ) .  A  c h i l d  c a n  be d e c l a r e d  C I N A  u n d e r  s u b s e c t i o n

(C) u p o n  a s h o w i n g  of

t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  
h a r m  o r  if t h e r e  is a n  i m m i n e n t  a n d  s u b s t a n­
t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  s u c h  h a r m  

a s  a r e s u l t  o f  t h e  a c t i o n s  d o n e  b y  o r  c o n d i­
t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  g u a r d i a n ,  
o r  c u s t o d i a n  o r  t h e  f a i l u r e  o f  t h e  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n  a d e q u a t e l y  t o  s u p e r v i s e  

t h e  c h i l d [.]

( E m p h a s i s  a d d e d . )  A  c a r e f u l  a n d  t h o r o u g h  r e v i e w  o f  t h e  e n t i r e  

r e c o r d  l e a v e s  u s  w i t h  a d e f i n i t e  a n d  f i r m  c o n v i c t i o n  t h a t  t h e  

r e c o r d  c a n n o t  s u p p o r t  a f i n d i n g  t h a t  S . A .  a n d  D.A. h a v e  s u f f e r e d  

s u b s t a n t i a l  p h y s i c a l  h a r m  a s  a r e s u l t  o f  p a r e n t a l  c o n d u c t  w h i c h  is 

l i k e i y  c o  c o n t i n u e  o r  t h a t  t h e r e  is a n  i m m i n e n t  a n d  s u b s t a n t i a l  

r i s k  t h a t  t h e y  w i l l  s u f f e r  s u c h  h a r m  d u e  t o  c o n d u c t  b y  N . A .  w h i c h  

i s  l i k e l y  t o  c o n t i n u e . - 5 -  4314



T h e  e v i d e n c e  p r e s e n t e d  by t h e  S t a t e  t h a t  N.A. is u n a b l e  

t o  p r o v i d e  h e r  s o n s  w i t h  s u f f i c i e n t  " s t r u c t u r e  a n d  c o n s i s t e n c y "  

c a n n o t  s u p p o r t  a C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  (C) . T h e  o n l y  

c o n s e q u e n c e  t h a t  t h e  S t a t e ' s  w i t n e s s e s  p r e d i c t e d  w o u l d  f l o w  f r o m  

a  f a i l u r e  t o  g i v e  S . A .  a n d  D.A. t h e  n e c e s s a r y  " s t r u c t u r e  a n d  

c o n s i s t e n c y "  w a s  t h a t  t h e  b o y s  w o u l d  n o t  " m e e t  t h e i r  p o t e n t i a l "  o r  

m a k e  t h e  k i n d s  o f  g a i n s  in o v e r c o m i n g  t h e i r  d e v e l o p m e n t a l  d e l a y s  

w h i c h  t h e y  w o u l d  m a k e  o t h e r w i s e .  If S.A. a n d  D.A. w o u l d  i n d e e d  

s u f f e r  t h i s  t y p e  o f  h a r m  u n d e r  N . A . ' s  care, t h e  h a r m  w o u l d  b e  

g r a d u a l  a n d  n o t  i m m i n e n t ,  a n d  i t  w o u l d  n o t  b e  s u b s t a n t i a l  p h y s i c a l  

h a r m .  T h e  S t a t e ' s  w i t n e s s e s  d i d  n o t  i d e n t i f y  a n y  c o n c r e t e  p h y s i c a l  

h a r m s  t h a t  t h e  b o y s  w o u l d  s u f f e r  as a r e s u l t  of n o t  b e i n g  s u p p l i e d  

w i t h  e n o u g h  " s t r u c t u r e  a n d  c o n s i s t e n c y . "

L i k e w i s e ,  t h e  t e s t i m o n y  t h a t  N.A. s o m e t i m e s  d i s c i p l i n e s  

S . A .  a n d  D . A .  b y  y e l l i n g  a t  t h e m  c a n n o t  j u s t i f y  a C I N A  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n  ( C ) . A c c o r d i n g  t o  t h e  S t a t e ' s  w i t n e s s e s ,  t h i s  

m a n n e r  o f  d i s c i p l i n i n g  t h e  b o y s  c o u l d  c a u s e  t h e m  t o  s u f f e r  a lo s s  

o f  s e l f - e s t e e m .  T h e  p o s s i b i l i t y  of a g r a d u a l  l o s s  of s e l f - e s t e e m  

d o e s  n o t  a m o u n t  t o  a n  i m m i n e n t  r i s k  o f  s u b s t a n t i a l  p h y s i c a l  h a r m . 1

1 T h e  r e c o r d  d o e s  n o t  c o n t a i n  e v i d e n c e  t h a t  N . A . ' s  y e l l i n g  

a m o u n t s  t o  s e v e r e  e m o t i o n a l  a b u s e  of t h e  so r t  t h a t  c o u l d  s u p p o r t  
a C I N A  a d j u d i c a t i o n  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( B ) ,  w h i c h  p e r m i t s  a 

C I N A  f i n d i n g  a s  a r e s u l t  of

t h e  c h i l d  b e i n g  i n  n e e d  of m e d i c a l  t r e a t m e n t  
t o  c u r e ,  a l l e v i a t e ,  or p r e v e n t  s u b s t a n t i a l  
p h y s i c a l  h a r m ,  o r  in n e e d  o f  t r e a t m e n t  for 
m e n t a l  h a r m  a s  e v i d e n c e d  b v  f a i l u r e  t o  t h r i v e ,  
s e v e r e  a n x i e t y ,  d e p r e s s i o n ,  w i t h d r a w a l ,  or 
u n t o w a r d  a g g r e s s i v e  b e h a v i o r  or h o s t i l i t y  
t o w a r d  o t h e r s . a n d  t h e  c h i l d ' s  p a r e n t ,

( c o n t i n u e d . ..)
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F i n a l l y ,  s o m e  o f  t h e  S t a t e ' s  w i t n e s s e s  h a d  c o n c e r n s  a b o u t  

t h e  p h y s i c a l  s a f e t y  of S . A .  a n d  D.A. in N . A . ' s  c a r e ,  a s  t h e  b o y s  

a r e  v e r y  a c t i v e  a n d  m a y  e n t e r  d a n g e r o u s  p l a c e s  i n  t h e i r  e n v i r o n m e n t  

if n o t  w a t c h e d .  B u t  t h e  S t a t e  i n t r o d u c e d  n o  e v i d e n c e  t h a t  N . A .  w a s  

s o  u n a w a r e  o f  p o t e n t i a l  d a n g e r s  t h a t  it w a s  l i k e l y  t h a t  S . A .  o r  

D . A .  w o u l d  b e  s e r i o u s l y  i n j u r e d  as a r e s u l t  o f  e n c o u n t e r i n g  an 

e n v i r o n m e n t a l  h a z a r d  in h e r  c a r e .  T h e  S t a t e ' s  w i t n e s s e s  d i d  n o t  

t e s t i f y  t h a t  t h e  b o y s  w e r e  e v e r  in a n y  i m m e d i a t e  d a n g e r  u n d e r  

N . A . ' s  c a r e ;  i n  f a c t ,  t h e r e  w a s  t e s t i m o n y  t h a t  N . A .  r e m o v e d  h e r  

s o n s  f r o m  p o t e n t i a l l y  d a n g e r o u s  s i t u a t i o n s .  T h e  S t a t e  o n l y  

p r e s e n t e d  t e s t i m o n y  t h a t  N . A . ' s  a w a r e n e s s  of p o s s i b l e  d a n g e r s  w a s  

n o t  a s  g r e a t  a s  t h a t  o f  t h e  s o c i a l  w o r k e r s  o b s e r v i n g  h e r ,  a n d  t h a t  

N . A .  w a s  n o t  a b l e  t o  k e e p  h e r  a t t e n t i o n  f o c u s e d  o n  S . A . ,  D . A . ,  a n d  

S h . A .  a l l  o f  t h e  t i m e . 2 T h e  r e c o r d  in t h i s  c a s e  t h u s  c a n n o t

1 ( . . .continued)
g u a r d i a n ,  o r  c u s t o d i a n  h a s  k n o w i n g l y  f a i l e d  t o  
p r o v i d e  t h e  t r e a t m e n t .

( E m p h a s i s  a d d e d . )

2 T h r e e  o f  t h e  S t a t e ' s  w i t n e s s e s  t e s t i f i e d  a b o u t  p o s s i b l e  

s a f e t y  r i s k s  t o  t h e  b o y s  w i t h  N.A. D H S S  s o c i a l  w o r k e r  P a u l a  
B e t t a n o  E v e r t s  s t a t e d  t h a t  s h e  h a d  s a f e t y  c o n c e r n s  f o r  t h e  b o y s ,  
a s  " t h e  b o y s  a r e  v e r y  e a s y  v i c t i m s  b e c a u s e  t h e y  c a n ' t  t a l k , "  a n d  
" t h e  b o y s '  b e h a v i o r  is v e r y  u n p r e d i c t a b l e . "  E v e r t s  e x p o u n d e d  t h a t  
t h e  b o y s  r u n  a r o u n d  a l o t  a n d  c o u l d  e n c o u n t e r  a p h y s i c a l  d a n g e r  in 
t h e i r  e n v i r o n m e n t  b e c a u s e  N.A. is u n a b l e  t o  f o c u s  h e r  a t t e n t i o n  o n  

t h e m  a l l  o f  t h e  t i m e .

C o n n i e  K i n d ,  a f a m i l y  c o n s u l t a n t  w h o  w o r k e d  w i t h  N . A .  o n  

p a r e n t i n g  s k i l l s ,  s t a t e d  t h a t  " t h e r e  . . . c o u l d  b e  s o m e  s a f e t y  
i s s u e s "  if S . A .  a n d  D . A .  w e r e  p l a c e d  w i t h  N . A .  K i n d  e x p l a i n e d  t h a t  
a t  t i m e s  s h e  f e a r e d  t h a t  t h e  b o y s  w o u l d  e n t e r  p l a c e s  t h a t  w e r e  n o t  

s a f e .  B u t  K i n d  a l s o  s t a t e d  t h a t  s h e  n e v e r  s a w  t h e  b o y s  i n  " a n y  
i m m e d i a t e  d a n g e r "  w h i l e  u n d e r  N . A . ' s  c a r e ,  a n d  a c k n o w l e d g e d  t h a t  
s h e  n e v e r  s a w  N . A .  " e x p o s e  h e r  s o n s  t o  a n y t h i n g  t h a t  w o u l d  p u t  t h e m
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s u p p o r t  a f i n d i n g  t h a t  S.A. a n d  D.A. w o u l d  face a n  i m m i n e n t  a n d  

s u b s t a n t i a l  r i s k  o f  s u b s t a n t i a l  p h y s i c a l  h a r m  as a r e s u l t  o f  t h e  

p o s s i b i l i t y  o f  e n c o u n t e r i n g  a p h y s i c a l  h a z a r d  in N . A . ' s  c a r e ,  a n d  

t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  (C) is 

r e v e r s e d . 3

IV. A B I L I T Y  T O  C A R E

S i n c e  t h e  s u p e r i o r  c o u r t ' s  C I N A  a d j u d i c a t i o n  c a n n o t  b e  

u p h e l d  u n d e r  s u b s e c t i o n  (C) , w e  m u s t  d e t e r m i n e  w h e t h e r  it c a n  b e

2 ( . . . c o n t i n u e d )

i n  p h y s i c a l  d a n g e r  w h i l e  s h e  w a s  w i t h  t h e m . "  K i n d  e l a b o r a t e d  t h a t  
h e r  o w n  a w a r e n e s s  o f  p o t e n t i a l  s a f e t y  r i s k s  w a s  g r e a t e r  t h a n  N . A .  's 
a n d  t h a t  K i n d  " w a s  q u i c k e r  t o  r e a c t  t h a n  [N.A.] w a s  s o m e t i m e s  t o  

[p o t e n t i a l ] d a n g e r s ."

L i l l i a n  C o l e m a n ,  a c o u n s e l o r  w h o  w o r k e d  w i t h  N . A . ,  
t e s t i f i e d  t h a t  S . A .  a n d  D.A. r e q u i r e  c o n s t a n t  s u p e r v i s i o n  a n d  a t  
t i m e s  e n g a g e  in b e h a v i o r  t h a t  r a i s e s  c o n c e r n s  a b o u t  t h e i r  s a f e t y .  
C o l e m a n  a l s o  t e s t i f i e d ,  h o w e v e r ,  t h a t  N.A. r e m o v e d  t h e  b o y s  f r o m  
d a n g e r  w h e n  t h e y  e n g a g e d  in r i s k y  b e h a v i o r ,  a n d  t h a t  s h e  n e v e r  s a w  
N . A .  d o  a n y t h i n g  t o  e n d a n g e r  S.A. a n d  D.A. W h e n  a s k e d  w h e t h e r  t h e  
b o y s  w o u l d  b e  a t  r i s k  i f  p l a c e d  in N . A . ' s  care, C o l e m a n  r e s p o n d e d ,  

"I d o n ' t  k n o w . "

I n  a d d i t i o n ,  C a r o l y n  Cyr, a t h e r a p i s t  a t  D e n a  A. Coy, 
t e s t i f i e d  t h a t  N . A .  n e v e r  d i d  a n y t h i n g  t o  j e o p a r d i z e  t h e  s a f e t y  of 
h e r  s o n s  d u r i n g  v i s i t s .  R u t h  E v a n s ,  o n e  of N . A ' s  c o u n s e l o r s ,  
s t a t e d  t h a t  t h e  b o y s  w o u l d  be s a f e  w i t h  N.A. N.A. h e r s e l f  
t e s t i f i e d  t h a t  s u p e r v i s i n g  S.A. a n d  D.A. r e q u i r e d  p r e v e n t i n g  t h e m  
f r o m  " g e t t i n g  i n t o  s t u f f  . . . l i k e  t h e  m e d i c i n e  c a b i n e t ,  a n d
r u n n i n g  o u t  t o  t h e  s t r e e t ,  a n d  . . . p l a y [ i n g ]  w i t h  a n y t h i n g  t h a t ' s  

d a n g e r o u s ,  l i k e  t o o l s ,  k n i v e s . "

3 N . A . ' s  p a s t  a l c o h o l  a b u s e  a l s o  c a n n o t  s u p p o r t  t h e  

s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  S. A. a n d  D.A. a r e  C I N A  u n d e r  
s u b s e c t i o n  (C) a s  a r e s u l t  of c o n d u c t  b y  N.A. w h i c h  is l i k e l y  t o  
c o n t i n u e .  N . A .  n o  l o n g e r  u s e s  a l c o h o l .  C f . In r e  R . K . . 8 5 1  P . 2 d  
62, 6 6 - 6 7  ( A l a s k a  199 3 )  ( r e v e r s i n g  s u p e r i o r  c o u r t ' s  t e r m i n a t i o n  of 
p a r e n t a l  r i g h t s  w h e r e  f a t h e r  h a d  o n c e  n e g l e c t e d  h i s  c h i l d r e n ,  
a p p a r e n t l y  b e c a u s e  o f  a l c o h o l  o r  d r u g  use, b u t  c l a i m e d  t o  n o  l o n g e r  
b e  u s i n g  a l c o h o l  o r  d r u g s ;  e x p l a i n i n g  t h a t  f a t h e r ' s  s u b s t a n c e  u s e  

c o u l d  b e  m o n i t o r e d ) .

8 - 4314



j u s t i f i e d  u n d e r  s u b s e c t i o n  ( A ) . S u b s e c t i o n  (A) p e r m i t s  a c h i l d  t o

b e  d e c l a r e d  C I N A  a s  a r e s u l t  o '

t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  h o m e  o r  
r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e ,  o r  h a v i n g  
n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  
c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e , i n c l u d i n g  

p h y s i c a l  a b a n d o n m e n t  b y
(i) b o t h  p a r e n t s
(ii) t h e  s u r v i v i n g  p a r e n t ,  o r
(iii) o n e  p a r e n t  if t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d [ .]

( E m p h a s i s  a d d e d . )  T h e  s u p e r i o r  c o u r t ' s  d e c i s i o n  t h a t  S. A .  a n d  D.A.

a r e  C I N A  u n d e r  s u b s e c t i o n  (A) a s  a r e s u l t  o f  p a r e n t a l  c o n d u c t  w h i c h

i s  l i k e l y  t o  c o n t i n u e  is b a s e d  o n  a f i n d i n g  t h a t  N . A .  c a n n o t

p r o v i d e  t h e  c a r e  r e q u i r e d  b y  t h e  b o y s  a n d  c a n n o t  m e e t  t h e i r  n e e d s . 4

T h i s  f i n d i n g  r a i s e s  t h e  i s s u e  of w h e t h e r  a p a r e n t ' s  i n a b i l i t y  t o

c a r e  f o r  a c h i l d  c a n  s u p p o r t  a C I N A  d e c l a r a t i o n  u n d e r  s u b s e c t i o n

(A) if t h e  p a r e n t  is w i l l i n g  t o  c a r e  f o r  t h e  c h i l d .

O u r  p r i o r  d e c i s i o n s  c o n f l i c t  i n  t h e i r  r e s o l u t i o n  o f  t h i s

i s s u e .  I n  I n  r e  J . L . F .  . 8 2 8  P . 2 d  166, 1 7 0  ( A l a s k a  1 9 9 2 ) ,  w e

s t a t e d ,  w i t h o u t  a n a l y s i s :  " W h i l e  a f i n d i n g  o f  i n a b i l i t y  t o  c a r e

T h e  s u p e r i o r  c o u r t  s t a t e d  i n  i t s  w r i t t e n  d e c i s i o n :

T h e  e v i d e n c e  d e m o n s t r a t e s  c l e a r l y  a n d  

c o n v i n c i n g l y ,  h o w e v e r ,  t h a t  [ N . A . )  is n o t  a b l e  
t o  u n d e r s t a n d  a n d  m e e t  t h e  c h i l d r e n ' s  
s i g n i f i c a n t  n e e d s  f o r  s t r u c t u r e ,  s t a b i l i t y ,  
c o n s i s t e n c y  a n d  n u r t u r i n g .

T h e  c o u r t  f i n d s  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  t h e  p a r e n t a l  c o n d u c t  w h i c h  
c a u s e d  t h e  c h i l d r e n  n a m e d  a b o v e  t o  b e  c h i l d r e n  
i n  n e e d  o f  a i d  is l i k e l y  t o  c o n t i n u e  i f  
[ N . A . ] 1s p a r e n t a l  r i g h t s  a r e  n o t  t e r m i n a t e d .  

[ N . A . )  h a s  n e v e r  d e m o n s t r a t e d  a n  u n d e r s t a n d i n g  
o f  o r  a b i l i t y  t o  m e e t  h e r  c h i l d r e n ' s  n e e d s .
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w o u l d  b e  g r o u n d s  f o r  j u r i s d i c t i o n  u n d e r  s u b s e c t i o n  ( 2 ) (A), t h a t  

f i n d i n g  m u s t  a l s o  e x t e n d  t o  a n y  r e l a t i v e s  w h o  a r e  in f a c t  c a r i n g  

f o r  o r  w i l l i n g  t o  a s s u m e  c a r e . "  W e  c a u t i o n e d ,  h o w e v e r ,  t h a t  

" a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  ( 2 ) (A) n o r m a l l y  w o u l d  a r i s e  u n d e r  

a b a n d o n m e n t . "  I d . a t  1 7 0  n . 9 .  In A . M .  v. S t a t e , 8 9 1  P . 2d 815, 824 

( A l a s k a  1 9 9 5 ) ,  a n d  I n  r e  T . W . R .  . 8 8 7  P . 2d 941, 9 4 5  ( A l a s k a  1 9 9 4 ) ,  

w e  i n t e r p r e t e d  J . L . F . , a g a i n  w i t h o u t  a n a l y s i s ,  a s  m e a n i n g  t h a t  a 

C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n  (A) m a y  b e  p r e d i c a t e d  o n  a 

p a r e n t ' s  l a c k  o f  a b i l i t y  t o  c a r e  f o r  a child.

B u t  i n  F.T. v. S t a t e . 8 6 2  P . 2d 857, 8 6 1  ( A l a s k a  1993), 

w e  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  s u p p o r t  a 

f i n d i n g  t h a t  a c h i l d  is C I N A  u n d e r  s u b s e c t i o n  (A) . W e  s t a t e d ,  "AS 

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a C I N A  a d j u d i c a t i o n  o n l y  if [the 

c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  or 

w i l l i n g  t o  p r o v i d e  car e .  S p e c i f i c a l l y ,  t h e  p a r t i e s '  d i s p u t e  

w h e t h e r  [ t h e  p a r e n t ]  w a s  w i l l i n g  t o  p r o v i d e  c a r e ." Id. T h e  S t a t e  

a r g u e d  " t h a t  [ t h e  p a r e n t ]  c o u l d  n o t  h a v e  b e e n  w i l l i n g  t o  p r o v i d e  

c a r e  b e c a u s e  h e  w a s  u n a b l e  t o  m e e t  [ t h e  c h i l d ' s ]  n e e d s . "  Id. W e  

r e b u f f e d  t h i s  a r g u m e n t  a n d  t h e  S t a t e ' s  " c o n c l u s i o n  t h a t  if a c h i l d  

h a s  n e e d s  a p a r e n t  c a n n o t  m e e t ,  t h e n  t h e  p a r e n t  c a n n o t  b e  ' w i l l i n g  

t o  p r o v i d e  c a r e '  f o r  t h a t  c h i l d . "  Id. We e x p l a i n e d  t h a t  " t h e  

S t a t e ' s  c o n f l a t i o n  o f  w i l l i n g n e s s  t o  c a r e  a n d  a b i l i t y  t o  s a t i s f y  

n e e d s  l e a d s  t o  a b s u r d  c o n c l u s i o n s . "  Id.

W e  n o w  d e t e r m i n e  t h a t  t h e  a p p r o a c h  t a k e n  in F.T. is t h e  

c o r r e c t  o n e ,  a n d  w e  hold that a p a r e n t ' s  or caregiver's i n a b i l i t y  

t o  c a r e  for a  c h i l d  cannot s u p p o r t  a CINA adjudication u n d e r
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s u b s e c t i o n  (A) if t h e  p a r e n t  o r  c a r e g i v e r  i s  w i l l i n g  t o  c a r e  f o r  

t h e  c h i l d .  O u r  c o n c l u s i o n  is b a s e d  o n  t h e  p l a i n  l a n g u a g e  of 

s u b s e c t i o n  (A) a n d  a c a r e f u l  e x a m i n a t i o n  o f  t h e  s t r u c t u r e  a n d  

p u r p o s e s  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  as a w h o l e .

T h e  c l e a r  l a n g u a g e  of s u b s e c t i o n  (A) c o v e r s  o n l y  

w i l l i n g n e s s  t o  c a r e ,  n o t  a b i l i t y  t o  c a r e .  S u b s e c t i o n  (A) a l l o w s  

a  C I N A  a d j u d i c a t i o n  if t h e r e  is n o  " p a r e n t  . . . c a r i n g  g t  w i l l i n g  

t o  p r o v i d e  c a r e . "  ( E m p h a s i s  a d d e d . )  S u b s e c t i o n  (A) d o e s  n o t  s t a t e  

" h a v i n g  n o  p a r e n t  . . . c a r i n g  s M  w i l l i n g  t o  p r o v i d e  c a r e . "

T h e  S t a t e  h a s  a r g u e d  t h a t  s u b s e c t i o n  (A) c o v e r s  a b i l i t y  

t o  c a r e  b e c a u s e  A S  4 7 . 1 0 . 9 9 0 ( 1 )  s t a t e s ,  " ' c a r e '  o r  'ca r i n g '  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . . m e a n s  t o  p r o v i d e  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d . "  S e e  F . T . . 862 

P. 2 d  a t  8 6 1  & n . 5 ;  J . L . F .  . 3 2 8  P. 2d a t  169. H o w e v e r ,  p l u g g i n g  t h e  

d e f i n i t i o n  in A S  4 7 . 1 0 . 9 9 0 ( 1 )  into s u b s e c t i o n  (A) r e s u l t s  in t h e  

f o l l o w i n g :  " h a v i n g  n o  p a r e n t  . . . p r o v i d i n g  f o r  t h e  p h y s i c a l ,

e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d  o r  w i l l i n g  to 

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  of 

t h e  c h i l d . "  T h e  s t a t u t e  s t i l l  w o u l d  n o t  r e q u i r e  a b i l i t y  t o  c a r e  

—  w i l l i n g n e s s  i s  e n o u g h .

A n  a n a l y s i s  o f  t h e  s t r u c t u r e  a n d  p u r p o s e s  o f  t h e  e n t i r e t y  

o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s h o w s  t h a t  w h i l e  a b i l i t y  t o  c a r e  is r e l e v a n t  

u n d e r  s u b s e c t i o n s  (B) t h r o u g h  (F) o f  t h e  s t a t u t e ,  i t  i s  n o t  

r e l e v a n t  u n d e r  s u b s e c t i o n  (A), f o r  t h r e e  m a i n  r e a s o n s .  F i r s t ,  t h e  

S t a t e ' s  i n t e r p r e t a t i o n  o f  s u b s e c t i o n  (A) w o u l d  p e r m i t  C I N A  

a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  d e f i c i e n c i e s  m u c h  l e s s  s e v e r e  t h a n
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t h o s e  c o v e r e d  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( B ) - ( F ) . S e c o n d , u n l i k e
s u b s e c t i o n  (A), s u b s e c t i o n s  (B) t h r o u g h  (F) set clear, s p e c i f i c  

s t a n d a r d s  f o r  a d j u d i c a t i n g  a c h i l d  C I N A  bas e d  on a p a r e n t ' s  

i n a b i l i t y  t o  c a r e .  T h i r d ,  p e r m i t t i n g  a b i l i t y  to c a r e  t o  be 

c o n s i d e r e d  u n d e r  s u b s e c t i o n  (A) w o u l d  m a k e  s u b s e c t i o n s  (B) t h r o u g h  

(F) v i r t u a l l y  s u p e r f l u o u s .

T h e  f u l l  t e x t  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  states:

(a) P r o c e e d i n g s  r e l a t i n g  t o  a m i n o r  u n d e r  
18 y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  in the sta t e  
a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  as 
o t h e r w i s e  p r o v i d e d  in t h i s  c h a p t e r ,  when t h e  
c o u r t  f i n d s  t h e  m i n o r

• • • •
(2) t o  b e  a c h i l d  i n  n e e d  o f  aid an a 

r e s u l t  o f

(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  f r o m  
h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  care, or 
h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  or 
r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  p r o v i d e  care, 
i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  b y

(i) b o t h  p a r e n t s
(ii) t h e  s u r v i v i n g  p a r e n t ,  o r
(iii) o n e  p a r e n t  if t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  or AS
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d ;

(B) t h e  c h i l d  b e i n g  i n  n e e d  of m e d i c a l  
t r e a t m e n t  t o  c u r e ,  a l l e v i a t e ,  or p r e v e n t  
s u b s t a n t i a l  p h y s i c a l  h a r m ,  o r  in need of 
t r e a t m e n t  f o r  m e n t a l  h a r m  a s  e v i d e n c e d  by 
f a i l u r e  t o  t h r i v e ,  s e v e r e  a n x i e t y ,  d epression, 
w i t h d r a w a l ,  o r  u n t o w a r d  a g g r e s s i v e  b e h a v i o r  o r  
h o s t i l i t y  t o w a r d  o t h e r s ,  a n d  t h e  c h i l d ' s  
p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  h a s  k n o w i n g l y  
f a i l e d  t o  p r o v i d e  t h e  t r e a t m e n t ;

(C) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  
p h y s i c a l  h a r m  o r  if t h e r e  i s  a n  i m m i n e n t  a n d  
s u b s t a n t i a l  r i s k  t h a t  t h e  c h i l d  w i l l  s u f f e r  
s u c h  h a r m  a s  a r e s u l t  o f  t h e  a c t i o n s  d o n e  by o r  
c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  parent, 

g u a r d i a n ,  o r  c u s t o d i a n  o r  t h e  f a i l u r e  of t h e  
p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  a d e q u a t e l y  t o  
s u p e r v i s e  t h e  c h i l d ;

(D) t h e  c h i l d  h a v i n g  b e e n ,  o r  being in 
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  of being,
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s e x u a l l y  a b u s e d  e i t h e r  by t h e  c h i l d ' s  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n ,  o r  a s  a r e s u l t  of 
c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  
g u a r d i a n ,  o r  c u s t o d i a n ,  o r  b y  t h e  f a i l u r e  of 
t h e  p a r e n t ,  g u a r d i a n ,  o r  c u s t o d i a n  a d e q u a t e l y  
t o  s u p e r v i s e  t h e  c h i l d ;

(E) t h e  c h i l d  c o m m i t t i n g  d e l i n q u e n t  a c t s  
a s  a r e s u l t  of p r e s s u r e ,  g u i d a n c e ,  o r  a p p r o v a l  
f r o m  t h e  c h i l d ' s  p a r e n t s ,  g u a r d i a n ,  o r  

c u s t o d i a n ;
(F) t h e  c h i l d  h a v i n g  s u f f e r e d  s u b s t a n t i a l  

p h y s i c a l  a b u s e  o r  n e g l e c t  a s  a r e s u l t  of 
c o n d i t i o n s  c r e a t e d  b y  t h e  c h i l d ' s  p a r e n t ,  

g u a r d i a n ,  o r  c u s t o d i a n .

U n d e r  s u b s e c t i o n s  (B) t h r o u g h  ( F ) , o n l y  s e r i o u s  f o r m s  o f  

p a r e n t a l  m i s c o n d u c t  c a n  s u p p o r t  a C I N A  a d j u d i c a t i o n .  S u b s e c t i o n

(B) d e a l s  w i t h  f a i l u r e  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t .

S u b s e c t i o n  (C) c o n c e r n s  " s u b s t a n t i a l  p h y s i c a l  h a r m "  c a u s e d  b y  

p a r e n t a l  c o n d u c t .  S u b s e c t i o n  (D) a d d r e s s e s  s e x u a l  a b u s e .  

S u b s e c t i o n  (E) is a b o u t  p a r e n t a l  e n c o u r a g e m e n t  o f  c r i m i n a l  c o n d u c t .

A n d  s u b s e c t i o n  (F) s p e a k s  o f  " s u b s t a n t i a l  p h y s i c a l  a b u s e  o r

n e g l e c t . "  T h e  l e g i s l a t u r e  t h u s  i n t e n d e d  f o r  t h e  S t a t e  t o  b e  a b l e  

t o  a s s u m e  c u s t o d y  o f  m i n o r s  o n l y  t o  r e m e d y  s e v e r e  p a r e n t i n g  

d e f i c i e n c i e s  a n d  p r e v e n t  s i g n i f i c a n t  h a r m  t o  c h i l d r e n .

B u t  t h e  S t a t e ' s  r e a d i n g  o f  s u b s e c t i o n  (A) w o u l d  g i v e  t h e  

S t a t e  t h e  p o w e r  t o  a s s u m e  c u s t o d y  o v e r  c h i l d r e n  f o r  m u c h  l e s s  

s e r i o u s  t y p e s  o f  p a r e n t a l  m i s c o n d u c t  a n d  h a r m  t o  c h i l d r e n .  T h e  

S t a t e  w o u l d  d e f i n e  a b i l i t y  t o  c a r e  a s  t h e  a b i l i t y  t o  p r o v i d e  f o r  

t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  and s o c i a l  needs o f  a c h i l d ,  

r e l y i n g  o n  A S  47.10.990(1). S e e  F . T . . 862 P . 2 d  a t  861 & n . 5 ;  

J . L .  F . . 8 2 S  F . 2 d a t  169. T h i s  i n t e r p r e t a t i o n  w o u l d  p e r m i t  t h e  

S t a t e  t o  a s s u m e  c u stody over any c h i l d  w h o  h a d  n e e d s  t h e  ch i l d ' s  

p a r e n t s  c o u l d  not meet. A p p l i e d  t o  t h e  f a c t s  of t h i s  c a s e ,  the- 1 3 -  4314



S t a t e ' s  i n t e r p r e t a t i o n  w o u l d  j u s t i f y  t e r m i n a t i n g  N . A . ' s  p a r e n t a l  

r i g h t s  o n  t h e  g r o u n d s  t h a t  S.A. a n d  D.A. w o u l d  not " m e e t  t h e i r  

p o t e n t i a l "  w i t h  N.A. b e c a u s e  s h e  w o u l d  n o t  be a b l e  to s a t i s f y  t h e i r  

n e e d s  f o r  " s t r u c t u r e  a n d  c o n s i s t e n c y . "

T h e  b e t t e r  w a y  t o  i n t e r p r e t  s u b s e c t i o n  (A) is in 

a c c o r d a n c e  w i t h  i t s  p l a i n  i n t e n t  —  s u b s e c t i o n  (A) is d e s i g n e d  t o  

d e a l  w i t h  s i t u a t i o n s  w h e r e  t h e  p a r e n t  a b a n d o n s  t h e  child, t h e  c h i l d  

r u n s  a w a y ,  o r  t h e  c h i l d  r e f u s e s  t o  a c c e p t  t h e  p a r e n t ' s  car e .  T h e  

s e r i o u s n e s s  o f  t h e s e  k i n d s  o f  s i t u a t i o n s  is c o n g r u e n t  w i t h  t h e  

t y p e s  o f  c i r c u m s t a n c e s  c o v e r e d  b y  s u b s e c t i o n s  (B) t h r o u g h  ( F ) .

U n l i k e  s u b s e c t i o n  (A), w h i c h  f o c u s e s  on a p a r e n t ' s  

w i l l i n g n e s s  t o  c a r e  a n d  d o e s  n o t  e x p l i c i t l y  g i v e  s u p e r i o r  c o u r t s  

g u i d a n c e  in d e t e r m i n i n g  w h a t  c o n s t i t u t e s  i n a b i l i t y  t o  c a r e ,  

s u b s e c t i o n s  (B) t h r o u g h  (F) c o n t a i n  s p e c i f i c  s t a n d a r d s  f o r  

a d j u d i c a t i n g  a c h i l d  C I N A  a n d  t e r m i n a t i n g  p a r e n t a l  r i g h t s  b a s e d  o n  

a p a r e n t ' s  o r  c a r e g i v e r ' s s i n a b i l i t y  t o  care. Under s u b s e c t i o n

(B) , i n a b i l i t y  t o  p r o v i d e  n e e d e d  m e d i c a l  t r e a t m e n t  c a n  s u p p o r t  a 

C I N A  f i n d i n g .  S u b s e c t i o n  (C) c o v e r s  i n a b i l i t y  t o  care t h a t  c a u s e s ,  

o r  c r e a t e s  a n  i m m i n e n t  a n d  s u b s t a n t i a l  r i s k  of, s u b s t a n t i a l  

p h y s i c a l  h a r m .  S u b s e c t i o n  (D) d e a l s  w i t h  s e x u a l  abuse o r  a d a n g e r  

o f  s e x u a l  a b u s e  c a u s e d  b y  a p a r e n t ' s  i n a b i l i t y  t o  s u p e r v i s e  a c h i l d  

o r  b y  o t h e r  c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t .  S u b s e c t i o n  (E) 

p e r m i t s  a C I N A  a d j u d i c a t i o n  if a p a r e n t  a p p r o v e s  the c o m m i s s i o n  of

5 If a p a r e n t  i n t e n d s  t o  p l a c e  a c h i l d  w i t h  a c a r e g i v e r  w h o  

w o u l d  h a r m  t h e  c h i l d  a s  p r o s c r i b e d  i n  s u b s e c t i o n s  (B) t h r o u g h  ( F ) , 
t h e  c h i l d  c a n  b e  d e c l a r e d  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n ( s )  
o f  s u b s e c t i o n s  (B) t h r o u g h  (F).- 1 4 - 4314



d e l i n q u e n t  a c t s  b y  t h e  c h i l d .  S u b s e c t i o n  (F) c o n c e r n s  " s u b s t a n t i a l  

p h y s i c a l  . . . n e g l e c t . "

R e a d i n g  s u b s e c t i o n  (A) as p e r m i t t i n g  a C I N A  a d j u d i c a t i o n  

b a s e d  o n  i n a b i l i t y  t o  c a r e  w o u l d  m a k e  a l l  t h e s e  p a r t s  of 

s u b s e c t i o n s  (B) t h r o u g h  (F) s u p e r f l u o u s .  A  s u p e r i o r  c o u r t  w o u l d  

n o t  h a v e  t o  d e t e r m i n e  w h e t h e r  t h e  r e q u i r e m e n t s  i n  s u b s e c t i o n s  (B) 

t h r o u g h  (F) w e r e  m e t  if t h e  c o u r t  c o u l d  e a s i l y  d e c l a r e  a c h i l d  C I N A  

u p o n  a  g e n e r a l  f i n d i n g  o f  i n a b i l i t y  t o  c a r e  u n d e r  s u b s e c t i o n  ( A ) . 6 

S u c h  a  r e s u l t  w o u l d  v i o l a t e  b a s i c  p r i n c i p l e s  o f  s t a t u t o r y  

c o n s t r u c t i o n .  S e e . e . g . . J o u r n e y  v. S t a t e . 8 9 5  P . 2 d  955, 959 n . 1 0  

( A l a s k a  1 9 9 5 )  ( " a s  a  g e n e r a l  r u l e ,  s t a t u t e  s h o u l d  b e  c o n s t r u e d  so 

t h a t  e f f e c t  i s  g i v e n  t o  a l l  i t s  p r o v i s i o n s  a n d  n o  p a r t  is 

i n o p e r a t i v e  o r  s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t i n g  H o m e r  

E l e c .  A s s 1n v. T o w s l e v . 8 4 1  P . 2 d  1 0 4 2 ,  1 0 4 5  ( A l a s k a  1 9 92)).

F o r  t h e s e  r e a s o n s ,  w e  o v e r r u l e  A.M. . 8 9 1  P . 2 d  a t  824,

T . W . R .  . 8 8 7  P . 2 d  a t  945, a n d  J . L . F .  . 8 2 8  P . 2 d  a t  170, t o  t h e

l i m i t e d  e x t e n t  t h a t  t h o s e  c a s e s  s t a t e d  t h a t  a b i l i t y  t o  c a r e  m a y  be 

c o n s i d e r e d  u n d e r  s u b s e c t i o n  (A) . W e  c o n t i n u e  t o  f o l l o w  t h e  c e n t r a l  

t e a c h i n g  o f  t h o s e  c a s e s  —  p a r e n t a l  r i g h t s  m a y  b e  t e r m i n a t e d

F o r  e x a m p l e ,  i n  t h i s  c a s e ,  w h i l e  t h e  s u p e r i o r  c o u r t  d i d  

d e c l a r e  S . A .  a n d  D . A .  C I N A  u n d e r  s u b s e c t i o n s  (A) a n d  (C) , its 
f i n d i n g s  a p p e a r  t o  f i t  in m a i n l y  u n d e r  t h e  S t a t e ' s  i n t e r p r e t a t i o n  

o f  s u b s e c t i o n  (A) . A n d  w e  a r e  a w a r e  o f  a t  l e a s t  t w o  o t h e r  p e n d i n g  
t e r m i n a t i o n  of p a r e n t a l  r i g h t s  a p p e a l s  w h e r e  t h e  s u p e r i o r  c o u r t  
a d j u d i c a t e d  c h i l d r e n  C I N A  o n l y  u n d e r  s u b s e c t i o n  ( A ) , w i t h o u t  
c o n s i d e r i n g  o t h e r  s u b s e c t i o n s ,  e v e n  t h o u g h  t h e  r e c o r d s  i n  t h o s e  
c a s e s  a r g u a b l y  c o u l d  h a v e  s u p p o r t e d  C I N A  a d j u d i c a t i o n s  u n d e r  

s u b s e c t i o n s  (C) o r  ( F ) . - 1 5 - 4314



b e c a u s e  a p a r e n t  is u n a b l e  t o  c a r e  f o r  a c h i l d . 7 We o n l y  c l a r i f y  

t h a t  s u p e r i o r  c o u r t s  s h o u l d  b e  g u i d e d  b y  the specific, e x p l i c i t  

s t a n d a r d s  of s u b s e c t i o n s  (B) t h r o u g h  (F) in d e t e r m i n i n g  w h e t h e r  a 

p a r e n t  o r  c a r e g i v e r  is a b l e  t o  c a r e  f o r  a child.

S i n c e  a c h i l d  m a y  n o t  b e  a d j u d i c a t e d  C I N A  u n d e r  

s u b s e c t i o n  (A) b a s e d  o n  a p a r e n t ' s  i n a b i l i t y  to care f o r  t h e  c h i l d  

if t h e  p a r e n t  is w i l l i n g  t o  c a r e  f o r  t h e  child, we o v e r t u r n  t h e  

s u p e r i o r  c o u r t ' s  f i n d i n g  t h a t  S. A. a n d  D.A. are C I N A  u n d e r

T h e  r e s u l t s  w e  r e a c h e d  i n  A . M . . T . W . R . . and J . L . F .  w o u l d  

n o t  c h a n g e  u n d e r  o u r  h o l d i n g  in t h i s  c a s e .  In t h e  s u p e r i o r
c o u r t ' s  t e r m i n a t i o n  o f  p a r e n t a l  r i g h t s  w a s  based s o l e l y  o n  a 
f i n d i n g  t h a t  t h e  f a t h e r  h a d  a b a n d o n e d  h i s  children. 8 9 1  P . 2d at 
82 0. W e  r u l e d  t h a t  t h e  a b a n d o n m e n t  f i n d i n g  w a s  clearly e r r o n e o u s .  
I d . a t  824. W e  r e m a n d e d  t h e  c a s e  f o r  c o n s i d e r a t i o n  of w h e t h e r  t h e  
f a t h e r  w a s  a b l e  t o  c a r e  f o r  t h e  c h i l d r e n .  I d ^  at 8 2 4 - 2 5 .  W e  
n o t e d :

T h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  found, 
b e y o n d  a r e a s o n a b l e  d o u b t ,  t h a t  A.M.'s 
d a u g h t e r  w a s  l i k e l y  t o  s u f f e r  s e x u a l  abuse if 
p l a c e d  in h i s  c u s t o d y ;  t h a t  b o t h  c h i l d r e n  v e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  a b u s e  r e s u l t i n g  fro*
A . M . ' s  d o m e s t i c  v i o l e n c e ;  a n d  t h a t  both w e r e  
l i k e l y  t o  s u f f e r  p h y s i c a l  d e p r i v a t i o n  due t o  
A . M . ' s  i n a b i l i t y  t o  m e e t  t h e i r  needs on a 
c o n s i s t e n t ,  o n g o i n g  b a s i s .

Id. a t  82 5 .  T h e s e  f i n d i n g s  w o u l d  s u p p o r t  C I N A  a d j u d i c a t i o n s  u n d e r  
s u b s e c t i o n s  ( D ) , ( C ) , a n d  ( F ) , r e s p e c t i v e l y .

I n  T . W . R . , w e  a f f i r m e d  t h e  s u p e r i o r  court's t e r m i n a t i o n  
o f  p a r e n t a l  r i g h t s  a n d  f i n d i n g  t h a t  t h e  m o t h e r  was u n a b l e  t o  c a r e  
f o r  h e r  c h i l d r e n .  8 8 7  P. 2 d  a t  9 4 5 .  I n  t h a t  case, t h e  r e c o r d  
s h o w e d  a n d  t h e  s u p e r i o r  c o u r t  s p e c i f i c a l l y  f o u n d  that t h e  c h i l d r e n  
w e r e  C I N A  u n d e r  s u b s e c t i o n  (B) as a r e s u l t  of t h e  m o t h e r ' s  f a i l u r e  
t o  p r o v i d e  t h e m  w i t h  n e e d e d  m e d i c a l  a t t e n t i o n .  Id^. a t  946.

I n  J . L . F . , w e  r e f u s e d  t o  u p h o l d  a t e r m i n a t i o n  o f  p a r e n t a l  
r i g h t s  w h e r e  t h e  s u p e r i o r  c o u r t  r e l i e d  o n l y  on s u b s e c t i o n  (A) . 828
P . 2 d  a t  1 6 9 - 7 0 .  W e  n o t e d  t h a t  t h e  s u p e r i o r  court's f i n d i n g s  " f i t  
w e l l  u n d e r  s u b s e c t i o n  ( 2 ) ( C ) . "  Id. a t  170. We r e m a n d e d  f o r  
d e t e r m i n a t i o n  o f  w h e t h e r  p a r e n t a l  r i g h t s  c o u l d  be t e r m i n a t e d  u n d e r  
s u b s e c t i o n  ( C ) . Id. - 1 6 - *3 1 4



s u b s e c t i o n  ( A ) . W e  r e a l i z e  t h a t  o u r  o p i n i o n s  in A.M. . J . L . F . . a n d  

T . W . R .  m a y  h a v e  l e d  s o m e  s u p e r i o r  c o u r t s  t o  m a k e  C I N A  f i n d i n g s  

s o l e l y  u n d e r  s u b s e c t i o n  (A) a n d  n o t  a d d r e s s  s u b s e c t i o n s  (B) t h r o u g h  

(F) i n  c a s e s  w h e r e  t h e  e v i d e n c e  w o u l d  s u p p o r t  a C I N A  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n s  (B) t h r o u g h  ( F ) . I f  t h i s  w e r e  s u c h  a c a s e ,  t h e  

p r o p e r  r e m e d y  w o u l d  be t o  r e m a n d  f o r  c o n s i d e r a t i o n  of w h e t h e r  t h e  

c h i l d r e n  a r e  C I N A  u n d e r  t h e  a p p r o p r i a t e  p r o v i s i o n ( s )  in s u b s e c t i o n s

(B) t h r o u g h  ( F ) . H o w e v e r ,  t h e  r e c o r d  i n  t h i s  c a s e  c a n n o t  s u p p o r t  

a C I N A  a d j u d i c a t i o n  u n d e r  s u b s e c t i o n s  (B) t h r o u g h  (F) , m e a n i n g  t h a t  

t h e  t e r m i n a t i o n  o f  N . A . ' s  p a r e n t a l  r i g h t s  m u s t  b e  r e v e r s e d . 8

V. C O N C L U S I O N

W e  h o l d  t h a t  a c h i l d  m a y  n o t  b e  a d j u d i c a t e d  C I N A  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  o n  t h e  g r o u n d s  t h a t  t h e  c h i l d ' s  p a r e n t  o r  

c a r e g i v e r  i s  u n a b l e  t o  c a r e  f o r  t h e  c h i l d  if t h e  p a r e n t  o r  

c a r e g i v e r  is w i l l i n g  t o  c a r e  f o r  t h e  c h i l d .  A p a r e n t ' s  o r  

c a r e g i v e r ' s  a b i l i t y  t o  c a r e  m a y  be c o n s i d e r e d  u n d e r  t h e  s p e c i f i c ,  

e x p l i c i t  s t a n d a r d s  of A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( B ) - ( F ) . W e  t h u s  o v e r t u r n  

t h e  s u p e r i o r  c o u r t ' s  d e t e r m i n a t i o n  t h a t  S.A. a n d  D.A. a r e  C I N A  

u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  W e  a l s o  c o n c l u d e  t h a t  t h e  s u p e r i o r

8 O u r  r e s o l u t i o n  o f  t h e  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  i s s u e s  m a k e s  i t  

u n n e c e s s a r y  t o  c o n s i d e r  t h e  o t h e r  a r g u m e n t s  m a d e  o n  a p p e a l  b y  N . A . ,  
w h o  i s  a n  A l a s k a  N a t i v e .  W e  d o u b t ,  h o w e v e r ,  t h a t  t h e  e v i d e n c e  
p r e s e n t e d  b y  t h e  S t a t e  i n  t h i s  c a s e  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  
A l a s k a  C h i l d  in N e e d  o f  A i d  R u l e  1 8 ( c ) ( 2 ) ,  w h i c h  p r o h i b i t s  
t e r m i n a t i o n  o: t n e  p a r e n t a l  r i g h t s  o f  a N a t i v e  p a r e n t  u n l e s s  t h e  
e v i d e n c e  s h o w s  b e y o n d  a r e a s o n a b l e  d o u b t  t h a t  c u s t o d y  o f  t h e  c h i l d  
b y  t h e  N a t i v e  p a r e n t  w i l l  l i k e l y  c a u s e  t h e  c h i l d  t o  s u f f e r  s e r i o u s  
e m c t i o n a l  o r  p h y s i c a l  d a m a g e .  S e e  a l s o  2 5  U . S . C .  S 1 9 1 2 ( f )  ( 1 9 8 8 ) ;  
K . N .  v. S t a t e . 8 5 6  P . 2 d  4 6 8 ,  4 7 4  ( A l a s k a  1 9 9 3 ) .- 1 7 - 4314



c o u r t ' s  h o l d i n g  t h a t  S.A. a n d  D.A. arc CINA u n d e r  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( C )  is e r r o n e o u s .  T h e  r e c o r d  c a n n o t  s u p p o r t  a C I N A  

a d j u d i c a t i o n  u n d e r  a n y  o t h e r  s u b s e c t i o n  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) (2). T h e  

t e r m i n a t i o n  o f  N . A . ' s  p a r e n t a l  r i g h t s  is R E V E R S E D .
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E A S T A U G H ,  J u s t i c e ,  w i t h  w h o m  C O M P T O N ,  J u s t i c e ,  j o i n s ,  

c o n c u r r i n g  i n  p a r t  a n d  d i s s e n t i n g  in p a r t .

I a g r e e  w i t h  P a r t s  I, II a n d  I I I  o f  t h e  c o u r t ' s  o p i n i o n .

I d i s a g r e e  w i t h  P a r t  I V  o f  t h e  c o u r t ' s  o p i n i o n  b e c a u s e

I c o n c l u d e  t h a t  a b i l i t y  t o  c a r e  is a  r e l e v a n t  c o n s i d e r a t i o n  u n d e r  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  I n o n e t h e l e s s  a g r e e  t h a t  o n  t h e  f a c t s  

p r e s e n t e d  h e r e  t h e  t r i a l  c o u r t  e r r e d  i n  r e l y i n g  o n  A S

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  a s  o n e  b a s i s  f o r  C I N A  j u r i s d i c t i o n .  

C o n s e q u e n t l y ,  t h e  r e s u l t  r e a c h e d  b y  t h i s  c o u r t  i s  a p p r o p r i a t e .

T h e  c o u r t  a n n o u n c e s  t h r e e  m a i n  g r o u n d s  f o r  i t s  c o n c l u s i o n  

t h a t  a b i l i t y  t o  c a r e  is i r r e l e v a n t  t o  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . 1 O p i n i o n  

a t  ll. F i r s t ,  i t  a s s e r t s  t h a t  a c o n t r a r y  i n t e r p r e t a t i o n  of

s u b s e c t i o n  (A) " w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  

d e f i c i e n c i e s  m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r  s u b s e c t i o n s

A S  4 7 . 1 0 . 0 1 0  p r o v i d e s  in p e r t i n e n t  p a r t :

(a) P r o c e e d i n g s  r e l a t i n g  t o  a m i n o r  

u n d e r  18 y e a r s  o f  a g e  r e s i d i n g  o r  f o u n d  i n  t h e  
s t a t e  a r e  g o v e r n e d  b y  t h i s  c h a p t e r ,  e x c e p t  a s  

o t h e r w i s e  p r o v i d e d  i n  t h i s  c h a p t e r ,  w h e n  t h e  
c o u r t  f i n d s  t h e  m i n o r

• • • «
(2) t o  b e  a c h i l d  i n  n e e d  o f  a i d  a s  a 

r e s u l t  o f
(A) t h e  c h i l d  b e i n g  h a b i t u a l l y  a b s e n t  

f r o m  h o m e  o r  r e f u s i n g  t o  a c c e p t  a v a i l a b l e  
c a r e ,  o r  h a v i n g  n o  p a r e n t ,  g u a r d i a n ,  
c u s t o d i a n ,  o r  r e l a t i v e  c a r i n g  o r  w i l l i n g  t o  
p r o v i d e  c a r e ,  i n c l u d i n g  p h y s i c a l  a b a n d o n m e n t  

b y
(i) b o t h  p a r e n t s ,
(ii) t h e  s u r v i v i n g  p a r e n t ,  o r
(iii) o n e  p a r e n t  i f  t h e  o t h e r  p a r e n t ' s  

r i g h t s  a n d  r e s p o n s i b i l i t i e s  h a v e  b e e n  
t e r m i n a t e d  u n d e r  A S  2 5 . 2 3 . 1 8 0 ( c )  o r  A S
4 7 . 1 0 . 0 8 0  o r  v o l u n t a r i l y  r e l i n q u i s h e d .- 1 9 - 4314



(B) t h r o u g h  (F) . S e c o n d ,  it a s s e r t s  t h a t  u n l i k e  s u b s e c t i o n  ( A ) , 

s u b s e c t i o n s  (B) t h r o u g h  (F) s e t  " c l e a r ,  s p e c i f i c  s t a n d a r d s  f o r  

a d j u d i c a t i n g  a c h i l d  C I N A  b a s e d  o n  a p a r e n t ' s  i n a b i l i t y  t o  c a r e . "  

T h i r d ,  it a r g u e s  t h a t  c o n s i d e r i n g  a b i l i t y  to c a r e  u n d e r  s u b s e c t i o n  

(A) " w o u l d  m a k e  s u b s e c t i o n s  (B) t h r o u g h  (F) v i r t u a l l y  s u p e r f l u o u s ." 

O p i n i o n  a t  1 1 - 1 2 .

I n  m y  v i e w ,  t h e s e  g r o u n d s  a r e  u n c o n v i n c i n g .  B o t h  a s  a 

m a t t e r  o f  s t a t u t o r y  c o n s t r u c t i o n  a n d  c o m m o n  sense, a b i l i t y  t o  c a r e  

i s  a n d  m u s t  b e  r e l e v a n t  t o  a n  i n q u i r y  u n d e r  s u b s e c t i o n  ( A ) .

A l a s k a  S t a t u t e  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  c o n t a i n s  six s u b s e c t i o n s  

w h i c h  s t a t e  a l t e r n a t i v e  g r o u n d s  f o r  f i n d i n g  a c h i l d  in n e e d  of aid. 

T h e  g r o u n d s  a n d  s u b s e c t i o n s  a r e  i n d e p e n d e n t ,  b u t  a r e  n o t  

n e c e s s a r i l y  d i s c r e t e  b e c a u s e  m o r e  t h a n  o n e  g r o u n d  m a y  a p p l y  in a 

g i v e n  c a s e .

It is f i r s t  e s s e n t i a l  t o  r e c o g n i z e  the e v i l  a t  w h i c h  

s u b s e c t i o n  (A) is a i m e d .  S u b s e c t i o n  (A) is d i r e c t e d  a t  t w o  b a s i c  

p r o b l e m s :  (1) c o n d u c t  o f  t h e  c h i l d  w h i c h  d e p r i v e s  t h e  c h i l d  o f

a v a i l a b l e  c a r e  ("the c h i l d  b e i n g  h a b i t u a l l y  absent f r o m  h o m e , "  

i . e . ,  r u n n i n g  a w a y ,  o r  " r e f u s i n g  t o  a c c e p t  a v a i l a b l e  c a r e " ) ;  a n d

(2) w a n t  o f  a p e r s o n  ( p a r e n t ,  o r  g u a r d i a n ,  custodian, o r  r e l a t i v e )  

t o  p r o v i d e  c a r e  t o  t u e  c h i l d  ( " t h e  c h i l d  . . . h a v i n g  n o  p a r e n t  

. . . c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e " ) . S u b s e c t i o n  (A) f o c u s e s  

o n  t h e  t w o  s i t u a t i o n s  i n  w h i c h  t h e  c h i l d  is d e p r i v e d  o f  c a r e ,  t h e  

f i r s t  w h e n  t h e  c h i l d ' s  a c t s  o r  o m i s s i o n s  p r e v e n t  d e l i v e r y  of c a r e ,  

a n d  t h e  s e c o n d  w h e n  t h e r e  i s  n o  o n e  t o  d e l i v e r  care. S u b s e c t i o n  

(A) t h u s  a d d r e s s e s  t w o  d i f f e r e n t  s o u r c e s  of a s i ngle f u n d a m e n t a l
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e v i l :  a f a i l u r e  o f  c a r e  f o r  t h e  c h i l d .  If t h e  c h i l d  d o e s  n o t

r e c e i v e  t h e  n e c e s s a r y  c a r e ,  t h e r e  h a s  b e e n  a f a i l u r e  o f  c a r e .

C o m p a r i s o n  o f  s u b s e c t i o n  (A) w i t h  s u b s e c t i o n s  (B) t h r o u g h

(F) c o n f i r m s  t h e  l e g i s l a t i v e  s c h e m e .  A l t h o u g h  t h o s e  o t h e r  

s u b s e c t i o n s  a d d r e s s  w h a t  m i g h t  i n i t i a l l y  s e e m  t o  b e  r e l a t i v e l y  m o r e  

s p e c i f i c  a n d  h a r m f u l  h a z a r d s ,  t h e  l e g i s l a t u r e  p u t  s u b s e c t i o n  (A) 

o n  a n  e q u a l  f o o t i n g  w i t h  t h e  o t h e r  s u b s e c t i o n s  a s  a b a s i s  f o r  

a d j u d i c a t i n g  a c h i l d  i n  n e e d  o f  ai d .  W e  m u s t  a s s u m e  t h a t  t h e  

l e g i s l a t u r e  c o n s i d e r e d  h a z a r d s  p o s e d  b y  a f a i l u r e  o f  c a r e  t o  be 

e q u i v a l e n t  t o  t h o s e  a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  ( F ) . It 

i s  n o t  f o r  u s  t o  m a k e  e x p l i c i t  o r  i m p l i c i t  v a l u e  j u d g m e n t s  a b o u t  

w h e t h e r  a c h i l d  d e p r i v e d  o f  c a r e  i s  e n t i t l e d  t o  l e s s  p r o t e c t i o n  

t h a n  o n e  p l a c e d  i n  i m m i n e n t  d a n g e r .  T h e  c h i l d  d e p r i v e d  o f  c a r e  m a y  

u l t i m a t e l y  s u f f e r  a s  m u c h  a s  t h e  c h i l d  w h o  is a v i c t i m  of m o r e  

v i o l e n t  b u t  l e s s  i n s i d i o u s  c o n d i t i o n s ,  a n d  t h e  a r r a n g e m e n t  o f  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  s u g g e s t s  t h a t  t h e  l e g i s l a t u r e  r e c o g n i z e d  t h i s .

S u b s e c t i o n  (A) d o e s  n o t  r e q u i r e  t h a t  t h e  c h i l d  b e  in 

g r a v e  d a n g e r .  I n d e e d ,  u n d e r  s o m e  c i r c u m s t a n c e s  a r u n a w a y  c h i l d  

m i g h t  f a r e  b e t t e r  o u t s i d e  t h e  h o m e  t h a n  in it. T h e  s u b s e c t i o n  

s p e c i f i e s  p h y s i c a l  a b a n d o n m e n t  as a n  e x a m p l e  o f  a d e p r i v a t i o n  of 

c a r e  s u f f i c i e n t  t o  i n v o k e  t h e  s u b s e c t i o n ,  b u t  d o e s  n o t  r e q u i r e  

c o n d u c t  t h a t  d r a m a t i c  f o r  C I N A  j u r i s d i c t i o n  t o  b e  a p p r o p r i a t e .  T h e  

p h y s i c a l  a b a n d o n m e n t  e x a m p l e  d o e s  s u g g e s t ,  h o w e v e r ,  t h a t  t h e  

l e g i s l a t u r e  w a s  c o n c e r n e d  a b o u t  r e l a t i v e l y  s e r i o u s  f a i l u r e s  o f  

c a r e ,  i n  w h i c h  t h e  o s t e n s i b l e  c a r e g i v e r  h a s  f u n c t i o n a l l y ,  if n o t  

p h y s i c a l l y ,  a b a n d o n e d  t h e  c h i l d .
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S u b s e c t i o n  (A) t h u s  c o n t e m p l a t e s  t w o  a l t e r n a t i v e  g r o u n d s  

f o r  f i n d i n g  t h e  c h i l d  t o  b e  in n e e d  o f  aid, o n e  a t t r i b u t a b l e  t o  the 

c h i l d  w h o  r u n r  a w a y  o r  r e f u s e s  c a re, a n d  t h e  o t h e r  a t t r i b u t a b l e  to 

p e r s o n s  w h o  s h o u l d  o r  c o u l d  c a r e  f o r  t h e  chil d .  C o m m o n  t o  b o t h  

g r o u n d s  is t h e  n o t i o n  t h a t  t h e r e  w i l l  b e  a f u n d a m e n t a l  d e p r i v a t i o n  

o f  c a r e .  T h i s  n o t i o n  is i m p o r t a n t .  N o t w i t h s t a n d i n g  p a s t  f a i l u r e s ,  

C I N A  s t a t u s  u n d e r  s u b s e c t i o n  (A) i s  n o t  w a r r a n t e d  u n l e s s  t h e  c h i l d  

w i l l  b e  f u n d a m e n t a l l y  d e p r i v e d  o f  c a r e  in t h e  future. A  C I N A  

a d j u d i c a t i o n  t h e r e f o r e  r e q u i r e s  t h e  c o u r t  t o  p r e d i c t  a s  b e s t  it c a n  

w h e t h e r  t h e  p r e s e n t  f a i l u r e  o f  c a r e  is r e s o l v e d ,  a n d  w h e t h e r  t h e  

c h i l d  w i l l  h e n c e f o r t h  g e t  t h e  n e c e s s a r y  care.

It n e c e s s a r i l y  f o l l o w s  t h a t  s u b s e c t i o n  (A) d e a l s  w i t h  t h e  

d e l i v e r y  a n d  t h e  d e p r i v a t i o n  o f  c a r e .  T h a t  c o n c l u s i o n  is 

i r r e c o n c i l a b l e  w i t h  t h i s  c o u r t ' s  r e a d i n g  o f  s u b s e c t i o n  (A), b e c a u s e  

t h i s  c o u r t  a p p e a r s  t o  t h i n k  t h a t  w i l l i n g n e s s  to p r o v i d e  c a r e  c a n  

s u b s t i t u t e  f o r  d e l i v e r y  of c a re. O p i n i o n  at 11. To t h e  c o n t r a r y ,  

s u b s e c t i o n  (A) is c o n c e r n e d  w i t h  p e r f o r m a n c e ,  n o t  i n t e n t i o n s .

T h e  l e g i s l a t u r e  p r o v i d e d  a d e f i n i t i o n  of " c a r e "  a n d  

" c a r i n g "  t o  b e  a p p l i e d  in d i s p u t e s  u n d e r  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) :  

" ' c a r e 1 o r  ' c a r i n g '  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  . . . m e a n s  t o

p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  m e n t a l ,  a n d  s o c i a l  n e e d s  o f  

t h e  c h i l d . "  A S  4 7 . 1 0 . 9 9 0 ( 1 ) .  W e  m u s t  a p p l y  t h i s  d e f i n i t i o n  her e .  

T h e  c o u r t ' s  c o n t e n t i o n  —  t h a t  A S  4 7 . 1 0  010(a) (2) (A) m e r e l y  

r e q u i r e s  t h a t  a n  e l i g i b l e  p e r s o n  b e  w i l l i n g  to ca r e  f o r  t h e  c h i l d  

r e g a r d l e s s  of a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y  —  i g n o r e s  b o t h  

t h e  e x p r e s s  w o r d s  o f  t h i s  d e f i n i t i o n ,  a n d  its i m p l i c a t i o n s .
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T h e  c o u r t  r e a d s  t h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a r e "  a s  

t h o u g h  w i l l i n g n e s s  is i n d e p e n d e n t  o f  a p e r f o r m a n c e  s t a n d a r d ,  a n d  

s i m p l y  t u r n s  o n  t h e  w i l l i n g n e s s  - -  t h e  g o o d  i n t e n t i o n s  - -  o f  a 

w o u l d - b e  p r o v i d e r .  T h a t  r e a d i n g  o f  t h e  s t a t u t e  is c o n c e p t u a l l y  

e r r o n e o u s .  W h e n  t h e  d e f i n i t i o n  f o u n d  in § 9 9 0 ( 1 )  is i n s e r t e d  i n t o  

A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  C I N A  j u r i s d i c t i o n  e x i s t s  w h e n  t h e r e  is n o  

e l i g i b l e  p e r s o n  w h o  is p r e s e n t l y  p r o v i d i n g  f o r  t h e  c h i l d ' s  n e e d s  

a n d  t h e r e  i s  n o  o t h e r  e l i g i b l e  p e r s o n  w i l l i n g  t o  p r o v i d e  f o r  t h o s e  

n e e d s .  T h e  p h r a s e s  " c a r i n g "  a n d  " w i l l i n g  t o  p r o v i d e  c a r e "  a r e  n o t  

a l t e r n a t i v e s ;  i n s t e a d ,  t h e y  e x p r e s s  t w o  c o n d i t i o n s  w h i c h  m u s t  b o t h  

e x i s t  f o r  C I N A  j u r i s d i c t i o n .  J u r i s d i c t i o n  e x i s t s  if t h e  c h i l d ' r  

n e e d s  (1) a r e  n o t  c u r r e n t l y  b e i n g  m e t  (no o n e  is n o w  " c a r i n g "  f o r  

t h e  c h i l d ) , a n d  (2) w i l l  n o t  be m e t  b y  o t h e r  e l i g i b l e  p e r s o n s  (no 

o n e  is " w i l l i n g  t o  p r o v i d e  c a r e "  in t h e  f u t u r e ) . S u b s e c t i o n  (A) 

d o e s  n o t  m a k e  g o o d  i n t e n t i o n s  a s u b s t i t u t e  f o r  g o o d  c a r e .  M e r e  

" w i l l i n g n e s s "  is n o t  a n  a c c e p t a b l e  a l t e r n a t i v e  t o  " c a r i n g , "  a n d  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  i t  t o  be. A  w o u l d - b e  p r o v i d e r  w h o  is 

u n a b l e  t o  p r o v i d e  c a r e  d o e s  n o t  h a v e  t h e  w i l l i n g n e s s  s u b s e c t i o n  (A) 

c o n t e m p l a t e s .  T h e  o v e r r i d i n g  c o n c e r n  e x p r e s s e d  in A S

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ,  i n c l u d i n g  s u b s e c t i o n  (A), i s  t h e  c h i l d ' s  r e c e i p t  

o f  c a r e .  T h u s ,  t h e  " w i l l i n g n e s s "  w h i c h  t h e  s t a t u t e  d e m a n d s  m u s t  

b e  a c c o m p a n i e d  w i t h  t h e  a b i l i t y  t o  p r o v i d e  c a r e  s u c c e s s f u l l y .

T h e  c o u r t  i n t e r p r e t s  t h e  c l a u s e  " c a r i n g  o r  w i l l i n g  t o

p r o v i d e  c a r e "  a s  t h o u g h  " c a r i n g "  a n d  " w i l l i n g "  a r e  p a r a l l e l  

a l t e r n a t i v e s .  T h a t  i n t e r p r e t a t i o n  i g n o r e s  t h e  e v i l  a d d r e s s e d  b y

s u b s e c t i o n  (A) , t h e  d e p r i v a t i o n  o f  c a r e .  I t  a l s o  o v e r l o o k s  t h e
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l e g i s l a t u r e ' s  s c h e m e ,  t h a t  a c h i l d  i s  in n e e d  cf aid if t h e r e  is 

a p r e s e n t  f a i l u r e  o f  care, a n d  if c a r e  w i l l  n o t  be p r o v i d e d  b y  a n  

e l i g i b l e  p e r s o n  in t h e  f u t u r e .  T h e  w o r d  " w i l l i n g "  in t h e  c l a u s e  

" w i l l i n g  t o  p r o v i d e  c a r e "  m u s t  be u n d e r s t o o d  in the c o n t e x t  of C I N A  

d i s p u t e s .  S u c h  c a s e s  a r i s e  b e c a u s e  t h e  p r e s e n t  c u s t o d i a n  h a s  

f a i l e d  t o  d e l i v e r  t h e  n e c e s s a r y  c a r e ;  n o n e t h e l e s s ,  the c h i l d  is n o t  

i n  n e e d  o f  a i d  if s o m e  o t h e r  e l i g i b l e  p e r s o n  s t a n d s  r e a d y  t o  

d e l i v e r  t h a t  c a r e  in t h e  f u t u r e .  T h e  e l e m e n t  of " w i l l i n g n e s s "  

s i m p l y  c o n v e y s  t h e  o t h e r  p e r s o n ' s  c o m m i t m e n t  t o  d e l i v e r  care.

A  m e r e  e x p r e s s i o n  of g o o d  i n t e n t  is i n s u f f i c i e n t  if t h e  

c a r e  w i l l  n o t  i n  f a c t  b e  p r o v i d e d .  T h e  p e r s o n  w h o  is w e l l -  

m e a n i n g ,  b u t  h o p e l e s s l y  i n c a p a b l e ,  m a y  b e  " w i l l i n g "  in t h e  b r o a d e s t  

s e n s e ,  b u t  is n o t  " w i l l i n g  t o  p r o v i d e  c a r e "  in t h e  s e n s e  r e q u i r e d  

b y  s u b s e c t i o n  (A) . T h e  c l a u s e  " w i l l i n g  t o  p r o v i d e  c a r e "  is 

i n t e n d e d  t o  g u a r a n t e e  t h a t  c a r e  w i l l  b e  d e l i v e r e d  in t h e  f u t u r e ,  

a n d  t h e  i n a b i l i t y  of t h e  p r o s p e c t i v e  c a r e g i v e r  is ju s t  as r e l e v a n t  

t o  t h e  a d j u d i c a t i o n  a s  t h e  p r e s e n t  a b i l i t y  o f  t h e  c u r r e n t  c u s t o d i a n  

i s .

T h e  s t r u c t u r e  a n d  p u r p o s e  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  c o n f i r m  

t h i s  r e a d i n g .  I n  e a c h  o f  i t s  s u b s e c t i o n s ,  AS 4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  

i n v i t e s  i n q u i r y  i n t o  w h e t h e r  a  c h i l d ' s  "physical, e m o t i o n a l ,  

m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  a c t u a l l y  being met. T h e s e  

s u b s e c t i o n s  c o n t a i n  o b j e c t i v e  p e r f o r m a n c e  s t a n d a r d s 2 b e c a u s e  g o o d  

i n t e n t i o n s  a l o n e  d o  n o t  e n s u r e  t h a t  a c h i l d ' s  "physical, e m o t i o n a l ,

2 T h e  o t h e r  j u r i s d i c t i o n a l  b a s e s  c o n t e m p l a t e d  b y  s u b s e c t i o n  

(A) a n d  i n  s u b s e c t i o n s  (B) t h r o u g h  (F) c o n c e r n  the q u a l i t y  o f  c a r e  
t h e  c h i l d  a c t u a l l y  r e c e i v e s  o r  i s  l i k e l y  t o  receive.- 2 4 - 4314



m e n t a l ,  a n d  s o c i a l  n e e d s "  a r e  s a t i s f i e d .  T h u s  t h e  s t r u c t u r e  a n d  

p u r p o s e  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  p r e c l u d e  a c o n c l u s i o n  t h a t  t h e  

l e g i s l a t u r e  i n t e n d e d  t o  w i t h h o l d  C I N A  j u r i s d i c t i o n  w h e n  a p a r e n t  

h a s  g o o d  i n t e n t i o n s ,  b u t  is r e s p o n s i b l e  f o r  c o n d i t i o n s  t h a t

e n d a n g e r  a c h i l d .

F u r t h e r m o r e ,  t h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h a t  

a  p e r s o n  w h o  is u n a b l e  t o  c a r e  i s  " w i l l i n g  t o  p r o v i d e  c a r e . "  

C o n s i d e r  a p a r e n t  w h o s e  f u n d a m e n t a l  l a c k  o f  m e n t a l  c a p a c i t y  r e s u l t s  

i n  a n  i n a b i l i t y  t o  m e e t  t h e  c h i l d ' s  n o r m a l  n e e d s ,  a n d  t h u s  i n  a 

l a c k  o f  " c a r i n g "  a s  t h a t  w o r d  is u s e d  i n  s u b s e c t i o n  ( A ) . I f  t h e  

c o u r t  w e r e  c o r r e c t ,  t h a t  p a r e n t  c o u l d  d e f e a t  C I N A  j u r i s d i c t i o n  

s i m p l y  b y  p r o f e s s i n g  t h a t  s h e / h e  i s  " w i l l i n g "  t o  p r o v i d e  c a r e

d e s p i t e  h e r / h i s  d e m o n s t r a t e d  i n a b i l i t y  t o  d o  so. T h e  c h i l d  w o u l d  

t h e n  r e t u r n  t o  t h e  p a r e n t ,  w h o s e  i n a b i l i t y  w o u l d  a g a i n  b e

d e m o n s t r a t e d ,  a g a i n  p l a c i n g  t h e  c h i l d  in j e o p a r d y .  A s s u m i n g  t h e  

c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  t h e n  p u t  t h e  c h i l d  ir s u b s t a n t i a l  

d a n g e r ,  D H S S  w o u l d  a g a i n  t r y  t o  i n t e r v e n e  t o  p r o t e c t  t h e  c h i l d .  

E i t h e r  t h e  s u p e r i o r  c o u r t  w o u l d  f i n d  C I N A  j u r i s d i c t i o n  t o  p r o t e c t  

t h e  c h i l d  ( p o s s i b l y  u n d e r  s u b s e c t i o n  (A) o n  a n  a b a n d o n m e n t  t h e o r y  

o r  u n d e r  s u b s e c t i o n  (C) if t h e  h a r m  w e r e  " i m m i n e n t " ) ,  o r  t h e  

w i l l i n g  p a r e n t  c o u l d  a g a i n  d e f e a t  j u r i s d i c t i o n  a t  c o n t i n u i n g  r i s k  

t o  t h e  c h i l d .  T h e  l e g i s l a t u r e  c o u l d  n o t  h a v e  i n t e n d e d  t h e  l a t t e r  

r ^ u 1 , a n d  t h e  f o r m e r  i s  a n  e x e r c i s e  in j u d i c i a l  c i r c u i t y  t h a t  

n e e d l e s s l y  e x p o s e s  t h e  c h i l d  t o  h a r m .

L i k e w i s e ,  c o n s i d e r  t h e  e x a m p l e  o f  a  r e l a t i v e  w h o

p r o f e s s e s  a w i l l i n g n e s s  t o  c a r e  f o r  t h e  c h i l d .  A c c o r d i n g  t o  t h i s
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c o u r t ,  the s u p e r i o r  c o u r t  c o u l d  n o t  a s s e r t  j u r i s d i c t i o n  o v e r  t h e  

c h i l d ,  r e g a r d l e s s  o f  t h e  r e l a t i v e ’s p r o v e n  i n a b i l i t y  t o  p r o v i d e  

c a r e  i n  t h e  f u t u r e .  H o w e v e r ,  if t h e  r e l a t i v e  t o o k  c u s t o d y  a n d  

s u b s e q u e n t l y  f a i l e d  t o  " p r o v i d e  f o r  t h e  p h y s i c a l ,  e m o t i o n a l ,  

m e n t a l ,  a n d  s o c i a l  n e e d s  o f  t h e  c h i l d , "  t h e  r e l a t i v e  w o u l d  n o t  b e  

" c a r i n g "  f o r  t h e  c h i l d  u n d e r  s u b s e c t i o n  (A). T h e  s u p e r i o r  c o u r t  

c o u l d  t h e n  a s s e r t  C I N A  j u r i s d i c t i o n  ( u n l e s s ,  of c o u r s e ,  s o m e  o t h e r  

w e l l - m e a n i n g  b u t  i n c a p a b l e  r e l a t i v e  e x p r e s s e d  a w i l l i n g n e s s  t o  

p r o v i d e  c a r e ) . It m a k e s  m o r e  s e n s e  to allow the court to consider 

w h e t h e r  t h e  p a r e n t  o r  r e l a t i v e  is a b l e  to provide care b e f o r e  he 

o r  s h e  o b t a i n s  c u s t o d y  o n  t h e  s o l e  b a s i s  of p r o f e s s e d  w i l l i n g n e s s  

t o  p r o v i d e  c a r e .  It m a k e s  n o  s e n s e  t o  d e n y  C I N A  j u r i s d i c t i o n  w h e r e  

a n  e l i g i b l e  a d u l t  is w i l l i n g  —  b u t  i n d i s p u t a b l y  u n a b l e  —  t o  

p r o v i d e  c a r e  i f  t h e  c o u r t  w i l l  h a v e  t o  t a k e  j u r i s d i c t i o n  o n c e  t h e  

w e l l - m e a n i n g  b u t  i n c a p a b l e  c u s t o d i a n  i n e v i t a b l y  c r e a t e s  c o n d i t i o n s  

w h i c h  j e o p a r d i z e  t h e  c h i l d . 3

T h e  c o u r t  s h o u l d  c o n s e q u e n t l y  h o l d  t h a t  a t r i a l  c o u r t  m a y  

c o n s i d e r  r e l e v a n t  t h e  w o u l d - b e  c u s t o d i a n ' s  a b i l i t y  t o  c a r e  in 

d e t e r m i n i n g  w h e t h e r  a c h i l d  is in n e e d  of a i d  u n d e r  A S  

4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .

T h e  s p e c i f i c a t i o n  o f  " p h y s i c a l  a b a n d o n m e n t "  in s u b s e c t i o n  

(A) d o e s  n o t  s u g g e s t  i t  is t h e  o n l y  c i r c u m s t a n c e  in w h i c h  t h e r e  is 
n o  e l i g i b l e  p e r s o n  c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e  f o r  t h e  c h i l d .  
S u b s e c t i o n  (A) u s e s  t h e  w o r d  " i n c l u d i n g "  t o  i n t r o d u c e  p h y s i c a l  
a b a n d o n m e n t  a s  o n e  s u c h  c i r c u m s t a n c e .  A c c o r d i n g  to W e b s t e r ' s  T h i r d  
N e w  I n t e r n a t i o n a l  D i c t i o n a r y  1 1 4 2  (1969), " i n c l u d e "  m e a n s  " t o
p l a c e ,  l i s t ,  o r  r a t e  a s  a p a r t  o r  c o m p o n e n t  of a w h o l e  o r  o f  a 
l a r g e r  g r o u p ,  c l a s s ,  o r  a g g r e g a t e . "
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T h e  c o u r t  f i r s t  r e a s o n s  t h a t  t h i s  i n t e r p r e t a t i o n  of 

s u b s e c t i o n  (A) w o u l d  p e r m i t  C I N A  a d j u d i c a t i o n s  b a s e d  o n  p a r e n t i n g  

d e f i c i e n c i e s  " m u c h  l e s s  s e v e r e "  t h a n  t h o s e  c o v e r e d  u n d e r  

s u b s e c t i o n s  (B) t h r o u g h  (F). O p i n i o n  a t  11, 1 3 - 1 4 .

T h i s  r e a s r  is u n p e r s u a s i v e .  It e r r o n e o u s l y  a s s u m e s  

t h a t ,  i n  t h e  e y e s  o f  t h e  l e g i s l a t u r e ,  t h e  e v i l  a d d r e s s e d  in 

s u b s e c t i o n  (A) i s  i n h e r e n t l y  l e s s  s e v e r e  t h a n  t h o s e  e v i l s  a d d r e s s e d  

i n  s u b s e c t i o n s  (B) t h r o u g h  ( F ) . T h e  l e g i s l a t u r e  m a d e  s u b s e c t i o n  

(A) a n  i n d e p e n d e n t  b a s i s  f o r  a s s e r t i n g  C I N A  j u r i s d i c t i o n .  I t  d i d  

n o t  r e q u i r e  t h a t  t h e  c h i l d  be in i m m i n e n t  d a n g e r  f o r  a d j u d i c a t i o n  

u n d e r  s u b s e c t i o n  (A) . T h i s  c o u r t  f a i l s  t o  r e c o g n i z e  t h a t  t h e  

l e g i s l a t u r e  c o n s i d e r e d  t h e  f a i l u r e  t o  p r o v i d e  c a r e  f o r  t h e  c h i l d  

t o  b e  a n  e v i l  j u s t  a s  d e s e r v i n g  of i n t e r v e n t i o n  a s  t h o s e  h a z a r d s  

a d d r e s s e d  i n  s u b s e c t i o n s  (B) t h r o u g h  ( F ) . T h e  c o u r t  t h u s  e r r s  in 

a s s u m i n g  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t h e  o s t e n s i b l y  " m u c h  le s s  

s e v e r e "  d e f i c i e n c y  o f  f a i l u r e  o f  c a r e  t o  b e  t h e  b a s i s  for 

i n t e r v e n t i o n . 4

A l t h o u g h  t h e  h a z a r d s  s p e c i f i c a l l y  a d d r e s s e d  in 

s u b s e c t i o n s  (B) t h r o u g h  (F) m i g h t  a t  f i r s t  g l a n c e  a p p e a r  
s u b s t a n t i a l l y  m o r e  s e v e r e ,  a n d  t h e r e f o r e  m o r e  d e s e r v i n g  of 

l e g i s l a t i v e  a t t e n t i o n  a n d  D F Y S  i n t e r v e n t i o n  t h a n  t h e  f a i l u r e  of 

c a r e  a d d r e s s e d  i n  s u b s e c t i o n  (A), t h e  c o u r t ' s  a s s u m p t i o n  t h a t  t h i s  
i s  s o  p u t s  m o r e  r e l i a n c e  o n  l a b e l s  t h a n  o n  t h e  w o r d s  o f  t h e  
s t a t u t e .  I t  a l s o  r e f l e c t s  a p o l i c y  d e c i s i o n  w h i c h  a p p e a r s  t o  h a v e  
b e e n  m a d e  b y  t h e  l e g i s l a t u r e ,  a n d  w h i c h  is b e y o n d  o u r  p r o v i n c e  t o  
a l t e r .  F u r t h e r ,  I a m  n o t  c o n v i n c e d  t h a t  a f a i l u r e  o f  c a r e  f o r  
c h i l d r e n  i s  a n y  l e s s  d a m a g i n g  to t h e i r  l o n g - t e r m  w e l l - b e i n g  t h a n  
s o m e  o f  t h e  h a z a r d s  w h i c h  a r e  t h e  s u b j e c t  o f  s u b s e c t i o n s  (B) 
t h r o u g h  (F) . S e e  g e n e r a l l y  O l i v e r  C. S .  T z e n g  & J a m i a  J a c o b s e n ,  
S o u r :; - cc V. for C h i l d  A b u s e  a n d  N e g l e c t  5 3 - 7 7  (1988) ; H e n r y  B.
B i l l e r  & R i c h a r d  S. S o l o m o n ,  C h i l d  M a l t r e a t m e n t  a n d  P a t e r n a l  
D e p r i v a t i o n  1 4 - 2 0  ( 1 9 8 6 ) ;  H a r o l d  P. M a r t i n ,  A b u s e d  C h i l d r e n  - W h a t  
H a p p e n s  E v e n t u a l l y , i n  C h i l d  A b u s e ;  A  C o m m u n i t y  C o n c e r n  1 5 4 - 6 9

( c o n t i n u e d . ..)
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T h e  s e c o n d  r e a s o n  a n n o u n c e d  by the c o u r t  is a l s o  

u n p e r s u a s i v e .  T h e  c o u r t  f i n d s  i n a b i l i t y  t o  care to b e  i r r e l e v a n t  

t o  s u b s e c t i o n  (A) b e c a u s e  s u b s e c t i o n s  (B) t h rough (F) c o n t a i n  

s p e c i f i c  s t a n d a r d s  for C I N A  j u r i s d i c t i o n  bas e d  on i n a b i l i t y  t o  

c a r e .  O p i n i o n  a t  12, 14-15. T h a t  s u b s e c t i o n s  (B) t h r o u g h  (F) 

a r g u a b l y  s e t  " c l e a r ,  s p e c i f i c  s t a n d a r d s "  f o r  CINA a d j u d i c a t i o n s  

d o e s  n o t  m e a n  t h a t  t h e  c o u r t  c a n  i g n o r e  s u b s e c t i o n  (A) . I d o  n o t  

s e e  t h e  d i c h o t o m y  t h e  c o u r t  p e r c e i v e s  b e t w e e n  s u b s e c t i o n  (A) a n d  

s u b s e c t i o n s  (B) t h r o u g h  (F) . J u s t  b e c a u s e  acts or o m i s s i o n s  o f  

p a r e n t s  o r  c a r e g i v e r s  m a y  f a l l  w i t h i n  s u b s e c t i o n s  (B) t h r o u g h  (F) 

d o e s  n o t  m e a n  t h a t  i n a b i l i t y  t o  c a r e  is i r r e l e v a n t  t o  s u b s e c t i o n  

(A) . F u r t h e r ,  I d o  n o t  a g r e e  t h a t  s u b s e c t i o n  (A) is w i t h o u t  

s t a n d a r d s .  " C a r e "  a n d  " c a r i n g "  a r e  d e f i n e d  by AS 4 7 . 1 0 . 9 9 0 ( 1 ) ,  a n d  

t h e  c o n c e p t s  a d d r e s s e d  in s u b s e c t i o n  (A) a r e  r e a d i l y  u n d e r s t o o d .

T h e  t h i r d  r e a s o n ,  t h e  d a n g e r  s u b s e c t i o n  (A) w o u l d  m a k e  

t h e  o t h e r  s u b s e c t i o n s  " v i r t u a l l y  s u p e r f l u o u s , "  is e a s i l y  a v o i d e d  

b y  r e c o g n i z i n g  t h a t  s u b s e c t i o n  (A) i s  d i r e c t e d  at f a i l u r e  of c a r e .  

S u b s e c t i o n  (A) e n c o m p a s s e s  t h a t  s p e c i f i c  evil, as d i s t i n g u i s h e d  

f r o m  t h e  a c u t e  h a z a r d s  a d d r e s s e d  b y  t h e  o t h e r  s u b s e c t i o n s .  T h e  

s i t u a t i o n s  a d d r e s s e d  in s u b s e c t i o n  (A) a r e  n o t  n e c e s s a r i l y  t h e  s a m e  

a s  t h o s e  a d d r e s s e d  in s u b s e c t i o n s  (B) t h r o u g h  (F). M o r e  t h a n  o n e  

s u b s e c t i o n  m a y  a p p l y  in a n y  g i v e n  c a s e ,  b u t  t h a t  d o e s  n o t  m e a n  t h e

4 ( . . . c o n t i n u e d )

( K i m  O a t e s  ed., 1 9 8 4 ) ;  V i n c e n t  J. F o n t a n a  & D o uglas J. B e s h a r o v ,  
T h e  M a l t r e a t e d  C h i l d  (1979) . T h e r e f o r e ,  n o t  o n l y  is t h e  c o u r t  
p o t e n t i a l l y  m a k i n g  v a l u e  j u d g m e n t s  r e s e r v e d  for tlie l e g i s l a t u r e ,  
i t  m a y  w e l l  b e  r e a c h i n g  e r r o n e o u s  c o n c l u s i o n s .- 2 8 -  4314



4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  F o r  j u r i s d i c t i o n  t o  be f o u n d  u n d e r  s u b s e c t i o n  

(A) , t h e  i n a b i l i t y  t o  c a r e  w o u l d  h a v e  t o  l e a d  t o  a h a r m  o r  a t h r e a t  

o f  h a r m  o f  a g r a v i t y  c o m p a r a b l e  t o  t h a t  p r e s e n t e d  b y  t h e  c i r c u m ­

s t a n c e s  s p e c i f i e d  i n  o t h e r  p a r t s  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) . ’ S e e  

R o s e n b e r g  v. S m i d t . 7 2 7  P . 2 d  77 8 ,  7 8 6  n . 1 8  ( A l a s k a  1986) ( a p p l y i n g  

t h e  p r i n c i p l e  o f  s t a t u t o r y  c o n s t r u c t i o n  t h a t  " t h e  m e a n i n g  o f  

d o u b t f u l  w o r d s  m a y  b e  d e t e r m i n e d  b y  r e f e r e n c e  t o  t h e i r  a s s o c i a t i o n  

w i t h  o t h e r  a s s o c i a t e d  w o r d s  a n d  p h r a s e s " ) . 6 T h a t  c o m p a r i s o n ,  o f

5 S u b s e c t i o n  (A) i t s e l f  s p e c i f i e s  t h r e e  d i f f e r e n t  

c i r c u m s t a n c e s  i n  w h i c h  s u c h  a h a r m  i s  p r e s e n t  o r  t h r e a t e n e d ;  t h e  
c h i l d  i s  h a b i t u a l l y  a b s e n t  f r o m  t h e  h o me, t h e  c h i l d  r e f u s e s  to 
a c c e p t  a v a i l a b l e  c a r e ,  a n d  t h e  c h i l d  i s  p h y s i c a l l y  a b a n d o n e d .  A S  
4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  A s  d i s c u s s e d  a b o v e ,  " p h y s i c a l  a b a n d o n m e n t "  is 
n o t  t h e  e x c l u s i v e  b a s i s  f o r  d e t e r m i n i n g  u n d e r  s u b s e c t i o n  (A) t h a t  
t h e r e  is n o  e l i g i b l e  p e r s o n  " c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e "  t o  
t h e  c h i l d .  S e e  s u p r a , n o t e  8. F o r  e x a m p l e ,  a p a r e n t  w h o  r e m a i n s  
i n  t h e  c h i l d ' s  i m m e d i a t e  v i c i n i t y  m a y  n o t  h a v e  p h y s i c a l l y  a b a n d o n e d  
t h e  c h i l d ,  b u t  m a y  h a v e  t h r o u g h  i n a b i l i t y  or d i s i n t e r e s t  s o  i g n o r e d  
t h e  c h i l d ' s  n e e d s  a s  t o  h a v e  c o n s t r u c t i v e l y  a b a n d o n e d  t h e  c h i l d .

T h e  o t h e r  c i r c u m s t a n c e s  s p e c i f i e d  b y  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
i n  w h i c h  s u c h  h a r m  is p r e s e n t  o r  t h r e a t e n e d  are; t h e  c h i l d ' s  n o t  
h a v i n g  r e c e i v e d  n e c e s s a r y  m e d i c a l  t r e a t m e n t  b e c a u s e  o f  a p a r e n t ' s  
k n o w i n g  f a i l u r e  t o  p r o v i d e  it ( s u b s e c t i o n  ( B ) ); t h e  c h i l d ' s  h a v i n g  
s u f f e r e d ,  o r  f a c i n g  a n  i m m i n e n t  a n d  s u b s t a n t i a l  r i s k  o f  s u f f e r i n g ,  
s u b s t a n t i a l  p h y s i c a l  h a r m  a s  a r e s u l t  of a p a r e n t ' s  a c t s  o r  
o m i s s i o n  ( s u b s e c t i o n  ( C ) ); t h e  c h i l d ' s  h a v i n g  been, o r  b e i n g  in 
i m m i n e n t  a n d  s u b s t a n t i a l  d a n g e r  o f  b e i n g ,  s e x u a l l y  a b u s e d  b y  a 
p a r e n t  o r  a s  a r e s u l t  o f  p a r e n t a l  n e g l e c t  o r  f a c i l i t a t i o n  o f  t h e  
a b u s e  ( s u b s e c t i o n  ( D ) ); t h e  c h i l d ' s  c o m m i t t i n g  d e l i n q u e n t  a c t s  a s  
a r e s u l t  o f  p a r e n t a l  p r e s s u r e ,  g u i d a n c e ,  o r  i n f l u e n c e  ( s u b s e c t i o n
( E ) ) ; a n d  t h e  c h i l d ' s  h a v i n g  s u f f e r e d  s u b s t a n t i a l  p h y s i c a l  a b u s e  
o r  n e g l e c t  a s  a r e s u l t  o f  c o n d i t i o n s  c r e a t e d  b y  t h e  p a r e n t  

( s u b s e c t i o n  ( F ) ).

6 R e q u i r i n g  t h a t  t h e  i n a b i l i t y  t o  c a r e  p r e s e n t  a h a r m  o r  

t h r e a t  o f  h a r m  a s  s e r i o u s  a s  t h o s e  r e f l e c t e d  in t h e  o t h e r  
c i r c u m s t a n c e s  e n u m e r a t e d  i n  t h e  s u b s e c t i o n s  o f  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 )  
e n s u r e -  t h a t  t h o s e  s u b s e c t i o n s  a r e  n o t  r e n d e r e d  s u p e r f l u o u s .  S e e  
J o u r n e y  v. S t a t e . 8 9 5  P . 2 d  95 5 ,  959 n . 1 0  ( A l a s k a  1995) ( e x p l a i n i n g  
t h a t  " a s  a g e n e r a l  r u l e ,  s t a t u t e  s h o u l d  b e  c o n s t r u e d  s o  t h a t  e f f e c t  

i s  g i v e n  t o  a l l  i t s  p r o v i s i o n s  a n d  n o  p a r t  is i n o p e r a t i v e  o r  
s u p e r f l u o u s ,  v o i d  o r  i n s i g n i f i c a n t " )  ( c i t a t i o n  o m i t t e d ) .- 3 1 - 4314



c o u r s e ,  r e q u i r e s  r e c o g n i t i o n  t h a t  a f a i l u r e  of c a r e  u n d e r  

s u b s e c t i o n  (A) c o u l d  b e  s u f f i c i e n t l y  g r a v e  in t h e  e y e s  o f  t h e  

l e g i s l a t u r e  t o  j u s t i f y  i n t e r v e n t i o n  as a m a t t e r  of s o c i a l  p o l i c y .

A c c o r d i n g  t o  t h e  c o u r t ,  t h e  S t a t e ' s  r e a d i n g  o f  s u b s e c t i o n

(A) in t h i s  c a s e  w o u l d  p e r m i t  t h e  S t a t e  t o  a s s u m e  c u s t o d y  o v e r  " a n y  

c h i l d  w h o  h a d  n e e d s  t h e  c h i l d ' s  p a r e n t s  c o u l d  n o t  m e e t . "  O p i n i o n  

a t  13. A s  n o t e d  a b o v e ,  I a g r e e  t h a t  s u c h  a r e a d i n g  w o u l d  b e  t o o  

b r o a d .  T h a t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  this c o u r t ' s  r e a d i n g  is 

c o r r e c t .

T h e  c o u r t  a r g u e s  t h a t  t h e  b e t t e r  w a y  t o  i n t e r p r e t  

s u b s e c t i o n  (A) is " i n  a c c o r d a n c e  w i t h  its p l a i n  i n t e n t  . . . ."

O p i n i o n  a t  14. I a g r e e .  I r e a d  s u b s e c t i o n  ( A ) ,  h o w e v e r ,  t o  

e x p r e s s  a d i f f e r e n t  i n t e n t .

B e c a u s e  t h e  c o u r t  m i s i n t e r p r e t s  s u b s e c t i o n  ( A ) , it 

e r r o n e o u s l y  c o n c l u d e s  t h a t  i n a b i l i t y  is i r r e l e v a n t  t o  a C I N A  

a d j u d i c a t i o n  u n d e r  t h a t  s u b s e c t i o n .  T o  repeat, t h e  i n a b i l i t y  t o  

c a r e  is r e l e v a n t  t o  b o t h  c o n d i t i o n s  w h i c h  h a v e  t o  b e  m e t  u n d e r  

s u b s e c t i o n  (A) i n  a c a s e  l i k e  t h i s .  T h e r e  m u s t  f i r s t  b e  n o  p a r e n t  

o r  o t h e r  e l i g i b l e  c a r e g i v e r  w h o  is in f a c t  "c a r i n g "  a t  p r e s e n t  f o r  

t h e  c h i l d ,  i . e . ,  t h e r e  m u s t  b e  a p r e s e n t  f a i l u r e  o f  c a r e .  S e c o n d ,  

t h e r e  m u s t  b e  n o  o t h e r  p a r e n t  o r  c a r e g i v e r  " w i l l i n g  t o  p r o v i d e  

c a r e "  if t h e  c h i l d ' s  c u s t o d y  w e r e  t o  be c h a n g e d  t o  s o m e  o t h e r  

e l i g i b l e  c a r e g i v e r .  T h e  c o u r t  e r r o n e o u s l y  r e a d s  " c a r i n g "  a n d  

" w i l l i n g  t o  p r o v i d e  c a r e "  t o  b e  t w o  s e p a r a t e  a l t e r n a t i v e s .  I t  

- e a d s  w i l l i n g n e s s  a s  a  s u b s t i t u t e  f o r  ability. I t s  r e a d i n g  f a i l s  

t o  d i s t i n g u i s h  b e t w e e n  t h e  s t a t u s  q u o  a n d  the f u ture. A s s u m i n g  t h e
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o t h e r  s u b s e c t i o n s  a r e  r e n d e r e d  s u p e r f l u o u s  or t h a t  t h e  l e g i s l a t u r e  

i n t e n d e d  t h e  r e a d i n g  t h i s  c o u r t  n o w  i m p o s e s  o n  t h e  s t a t u t e .

A n y  p o s s i b l e  s u p e r f l u i t y  is a v o i d e d  b y  l i m i t i n g  

s u b s e c t i o n  (A) i n  a m a n n e r  c o n s i s t e n t  w i t h  i t s  t e r m s .  T h e  

l e g i s l a t u r e  c o u l d  n o t  h a v e  e x p e c t e d  t h a t  a m e r e  b e s t  i n t e r e s t s  

a n a l y s i s  w o u l d  e s t a b l i s h  C I N A  s t a t u s  u n d e r  s u b s e c t i o n  ( A ) . 

F u r t h e r ,  t h e  s p e c i f i c  c i r c u m s t a n c e s  n o t e d  in s u b s e c t i o n  (A) (i.e., 

r u n n i n g  a w a y ,  p h y s i c a l  a b a n d o n m e n t )  i l l u s t r a t e  t h e  m a g n i t u d e  o f  t h e  

s o r t  o f  f a i l u r e  o f  c a r e  t h e  l e g i s l a t u r e  i n t e n d e d  t o  a d d r e s s .  

F u r t h e r ,  t h e  r e f e r e n c e  t o  " a v a i l a b l e  c a r e "  i m p l i e s  t h a t  t h e  

l e g i s l a t u r e  d i d  n o t  i n t e n d  t o  r e q u i r e  p e r f e c t  c a r e .  T h i s  c o u r t  

p r e v i o u s l y  g a v e  c o n t e n t  t o  s u b s e c t i o n  (A) a n d  l i m i t e d  its 

a p p l i c a t i o n  b y  a p p r o p r i a t e l y  r e j e c t i n g  t h e  e q u i v a l e n t  o f  a b e s t  

i n t e r e s t  a n a l y s i s  d u r i n g  a C I N A  a d j u d i c a t i o n .  F.T. v. s t a t e . 862 

P . 2 d  8 5 7  ( A l a s k a  1 9 9 3 ) .  I n  t h a t  c a s e ,  t h e  S t a t e  a r g u e d  t h a t  a 

f a t h e r  c o u l d  n o t  h a v e  b e e n  " w i l l i n g  t o  p r o v i d e  c a r e "  b e c a u s e  h e  w a s  

u n a b l e  t o  m e e t  h i s  c h i l d ' s  s p e c i a l  n e e d s  d u e  t o  t h e  c h i l d ' s

s e v e r e l y  e m o t i o n a l l y  d i s t u r b e d  c o n d i t i o n .  Id. a t  8 6 0 - 6 1 .  I a g r e e  

w i t h  t h a t  r e s u l t .  I n  t h o s e  c i r c u m s t a n c e s ,  n o  p a r e n t  c o u l d  be 

e x p e c t e d  t o  " c u r e "  t h e  c h i l d  o r  m e e t  o t h e r  t h a n  t h e  c h i l d ' s  m o s t  

b a s i c  n e e d s .  T h e  h o l d i n g  i n  F.T. a p p r o p r i a t e l y  l i m i t s  C I N A  

a d j u d i c a t i o n s  u n d e r  s u b s e c t i o n  (A) . T h i s  l i m i t a t i o n  p r e v e n t s  

s u b s e c t i o n  (A) f r o m  s w a l l o w i n g  u p  t h e  o t h e r  s u b s e c t i o n s .

U n f o r t u n a t e l y ,  i n  m y  v i e w ,  t h e  c o u r t  i n  F. T .  t h e n

p r o c e e d e d  t o  e x p a n d  o n  t h i s  n a r r o w  a n d  a p p r o p r i a t e  h o l d i n g .  It

r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  s u p p o r t  a f i n d i n g
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t h a t  a c h i l d  is in n e e d  o f  a i d  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) .  It

s t a t e d ,  " A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A )  w o u l d  s u p p o r t  a C I N A  a d j u d i c a t i o n

o n l y  if [ t h e  c h i l d ]  h a d  n o  p a r e n t ,  g u a r d i a n ,  c u s t o d i a n ,  o r  r e l a t i v e

c a r i n g  o r  w i l l i n g  t o  p r o v i d e  c a r e .  S p e c i f i c a l l y ,  t h e  p a r t i e s '

[sic] d i s p u t e  w h e t h e r  ( t h e  f a t h e r ]  w a s  w i l l i n g  t o  p r o v i d e  c a r e ."

Id. a t  8 6 1 .  D H S S  a r g u e d  " t h a t  [t h e  f a t h e r ]  c o u l d  n o t  h a v e  b e e n

w i l l i n g  t o  p r o v i d e  c a r e  b e c a u s e  h e  w a s  u n a b l e  to m e e t  [ t h e  c h i l d ' s ]

n e e d s . "  Id. T h i s  c o u r t  r e j e c t e d  t h a t  a r g u m e n t  a n d  D H S S ' s

" c o n c l u s i o n  t h a t  if a c h i l d  h a s  n e e d s  a p a r e n t  c a n n o t  m e e t ,  t h e n

t h e  p a r e n t  c a n n o t  b e  ' w i l l i n g  t o  p r o v i d e  care' f o r  t h a t  c h i l d . "

I d . T h e  c o u r t  s t a t e d  t h a t

t h e  S t a t e ' s  c o n f l a t i o n  o f  w i l l i n g n e s s  t o  c a r e  
a n d  a b i l i t y  t o  s a t i s f y  n e e d s  l e a d s  t o  a b s u r d  
c o n c l u s i o n s .  B y  t h e  S t a t e ' s  logic, the p a r e n t  
o f  a n y  c h i l d  w i t h  a n  i n c u r a b l e  d i s e a s e  is n o t  
w i l l i n g  t o  c a r e  f o r  t h a t  chil d ,  s i n c e  b y  
d e f i n i t i o n  t h e  p a r e n t  w i l l  n o t  be a b l e  t o  m e e t  
t h e  c h i l d ' s  m e d i c a l  n e e d  f o r  a cure.

I d . T h e  F.T. o p i n i o n  r e a s o n e d  t h a t  i n a b i l i t y  t o  c a r e  w a s

i n s u f f i c i e n t  t o  s u p p o r t  a f i n d i n g  t h a t  a c h i l d  is in n e e d  o f  a i d

u n d e r  s u b s e c t i o n  (A). T h e  q u e s t i o n  a c t u a l l y  p r e s e n t e d  t h e r e  wa s ,

i n  m y  v i e w ,  s u b s t a n t i a l l y  n a r r o w e r  t h a n  t h i s  c o u r t ' s  b r o a d  l a n g u a g e

w o u l d  s u g g e s t .

T h e  a c t u a l  h o l d i n g  in F.T. is n o n e t h e l e s s  c o r r e c t ,  a n d

i n s t r u c t i v e .  T h e  a b i l i t y  o f  a p a r e n t  o r  r e l a t i v e  t o  p r o v i d e  c a r e

s h o u l d  b e  c o m p a r e d  t o  a  n o r m a l  l e v e l  of p a r e n t a l  f i t n e s s .  F o r

e x a m p l e ,  if n o  p e r s o n  c o u l d  s u c c e s s f u l l y  p r o v i d e  t h e  c a r e  r e q u i r e d

t o  c u r e  a n  i n c u r a b l y - i l l  c h i l d ,  g e n e r a l  p a r e n t a l  f i t n e s s  w o u l dn o n e t h e l e s s  b e  s u f f i c i e n t  t o  d e f e a t  j u r i s d i c t i o n  u n d e r  AS
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c u r r e n t  c a r e g i v e r  is p r e s e n t l y  f a i l i n g  t o  p r o v i d e  t h e  n e c e s s a r y  

c a r e ,  a C I N A  a d j u d i c a t i o n  is n o n e t h e l e s s  i n a p p r o p r i a t e  if s o m e  

o t h e r  e l i g i b l e  c a r e g i v e r  is a b l e  to p r o v i d e  c a r e  in t h e  f u t u r e .  

W i l l i n g n e s s  a l o n e  is n o  s u b s t i t u t e  f o r  a n  a b i l i t y  t o  p e r f o r m .  T h e  

c o u r t  l o o k s  a t  w i l l i n g n e s s  in i s o l a t i o n ,  a n d  f a i l s  t o  g i v e  

a p p r o p r i a t e  w e i g h t  t o  t h e  c l a u s e  " t o  p r o v i d e  c a r e . "

For t h e s e  r e a s o n s ,  t h i s  c o u r t  s h o u l d  n o t  o v e r r u l e  i t s  

p r i o r  o p i n i o n s  i n  w h i c h  it f o u n d  i n a b i l i t y  t o  p r o v i d e  c a r e  t o  be 

r e l e v a n t  t o  a s u b s e c t i o n  (A) i n q u i r y .  S e e  A.M. v. S t a t e . 8 9 1  P. 2d 

8 1 5 ,  824 ( A l a s k a  1 9 9 5 ) ;  I n  re T . W . R .  . 8 8 7  P . 2d 941, 9 4 5  ( A l a s k a

1 9 9 4 ) ;  In r e  J . L . F . . 8 2 8  P . 2d 166, 1 7 0  ( A l a s k a  1 9 9 2 ) .  I w o u l d

c o n s e q u e n t l y  d i s a v o w  t h e  l a n g u a g e  in F.T. . 860 P . 2 d  a t  860, by

w h i c h  t h e  c o u r t  r e j e c t e d  a n  a r g u m e n t  t h a t  i n a b i l i t y  t o  c a r e  c o u l d  

s u p p o r t  a f i n d i n g  t h a t  a c h i l d  w a s  C I N A  u n d e r  s u b s e c t i o n  ( A ) . I 

w o u l d  n o t  o v e r r u l e  t h e  e x p l i c i t  h o l d i n g  in F.T.

I n  t h e  c a s e  n o w  b e f o r e  us, t h e  r e c o r d  d o e s  n o t  w a r r a n t  

a f i n d i n g  t h a t  S . A .  a n d  D . A .  a r e  C I N A  u n d e r  A S  4 7 . 1 0 . 0 1 0 ( a ) ( 2 ) ( A ) ,  

b e c a u s e  t h e  f a c t s  d o  n o t  j u s t i f y  a c o n c l u s i o n  t h a t  N. A .  w a s ,  a t  t h e  

t i m e  o f  t h e  t r i a l ,  u n a b l e  o r  u n w i l l i n g  t o  p r o v i d e  t h e  k i n d  o f  c a r e  

c o n t e m p l a t e d  u n d e r  s u b s e c t i o n  ( A ) . I c o n s e q u e n t l y  a g r e e  t h a t  t h e  

t e r m i n a t i o n  o f  N . A . ’s p a r e n t a l  r i g h t s  s h o u l d  b e  r e v e r s e d .
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(7) .O U S E  C O M M IT T E E  REPO
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114 T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N IN E T E E N T H  L E G IS L A T U R E  - S E C O N D  SE SS IO N

B Y  T H E  H O U S E  J U D IC IA R Y  C O M M IT T E E

OfTered:

Referred:

S p o n s o r s ) :  R E P R E S E N T A T IV E S  R O K E B E R G , M u ld e r , R ob insonA B IL L  FO R AN A C T  EN TITLED1 "A n  A ct relating to children-in-need-of-aid proceedings; allowing termination of
2  parental rights with respect to a child in need of aid as a result of parental

‘3 conduct or parental incarceration if the conduct or incarceration is likely to4 continue to exist sufficiently long to seriously damage the parent and child5 relationship or to cause serious emotional or physical harm to the child; and
II

6 providing for an effective date."
B E  IT  E N A C T E D  B Y  TH E L E G IS L A T U R E  O F TH E STATE O F A L A S K A :

CS FOR HOUSE BILL NO. 339(JUD)

89
1 0
11
1 213

* Section 1. P U R P O S E . The purpose o f  this A ct is to respond to the A laska  Suprem e 
C o u r t ’ s invita tion  in A .M . v . State o f  A laska , 891  P .2d  815 (A laska  1995 ) and Nada A . v . State 
o f  A la s k a , 6 6 0  P .2d  4 3 6  (A la sk a  1983 ) to create a statutory basis fo r  making incarceration a 
fa c to r  that can be considered in term ination proceed ings concern ing ch ildren in need o f  aid.* Sec. 2. A S  4 7 .1 0 .0 8 0 (c ) is amended to read :

(c ) I f  the cou rt finds that the m in o r is a ch ild  in need o f  aid, it sha ll
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31
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( 1 )  o rde r the m inor comm itted to the department fo r  p lacement in an 
appropriate setting fo r  a period o f  time not to exceed two years o r  in any event past the i 
date tbe m inor becomes 19 years o f  age, except that the department may petition fo r and 
the court may grant in a hearing (A ) tw o-year extensions o f  comm itment that do not 
extend beyond the m inor’ s 19th birthday i f  the extension is in the best interests o f  the 
m inor and the pub lic ; and (B )  an additional one-year period o f  supervision past age 19 
i f  the continued supervision is in the best interests o f  the person and the person consents 
to it; the department may transfe r the m inor, in the m in o r ’ s best interests, from  one 
p lacem ent setting to another, and the m inor, the m ino r’ s parents o r  guardian, and the 
m in o r ’ s attorney are entitled to reasonable notice o f  the transfer;

(2 )  o rder the m in e  re leased to the m in o r ’ s parents, guardian, o r  some 
other su itab le person, and, in appropriate cases, o rder the parents, guardian, o r  other 
person to p rovide medical o r  other care and treatment; i f  the court releases the m inor, 
it sha ll direct the department to supervise the care and treatment given to the m inor, but 
the court may dispense with the department’ s supervision i f  the court finds that the adult 
to whom  the m inor is re leased w ill adequately care fo r  the m ino r w ithout superv ision ; 
the department’ s supervision may not exceed two years o r  in any event extend past the 
date the m inor reaches age 19, except that the department may petition fo r  and the court 
m ay grant in a hearing

(A ) two-year extensions o f  supervision that do not extend beyond 
the m inor’ s 19th birthday i f  the extension is in the best interests o f  the m inor and 
the pub lic ; and

(B )  an additional one-year period o f  supervision past age 19 i f  the 
continued supervision is in the best interests o f  the person and the person 
consents to it; o r

(3 )  by order, upon a showing in the adjudication by c lear and convincing 
ev idence that there is a ch ild  in need o f  aid under AS 4 7 .1 0 .0 1 0 (a ) (2 )  as a resu lt o f  
parental conduct o r  in c a rc e ra t io n , and upon a showing in the disposition by c lea r and 
convinc ing evidence that the parental conduct o r  the p e rio d  o f  in c a rc e ra t io n  is lik e ly  
to continue to ex ist su ffic ie n t ly  long  to  se riou s ly  dam age the p a re n t an d  ch ild  
re la t io n sh ip  o r  to  cause se riou s em o tion a l o r  physica l h a rm  to  the ch ild  i f  there is 
no term ination o f  parental rights, term inate parental rights and responsibilities o f  one o r
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both parents and comm it the ch ild  to the department o r to a le g a lly  appointed guardian 
o f  the person o f  the ch ild , and the department o r  guard ian sh a ll report annua lly  to the 
cou rt on  e ffo rts  being made to find a permanent p lacem ent f o r  the ch ild .

*  S e c . 3 . T h is  A ct takes e ffe c t im m ediate ly under A S  0 1 .1 0 .0 7 0 (c ) .
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