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IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

O ffered:
Referred

Sponsor!?*). REPRESENTATIVE MULDER

A BILL
FOR AN ACT ENTITLED
"An Act relating to cwvl lidbility for fale claims and improper allegations or
defenses In avl practice; amending Rule 37, Alaska Rules of Civil Procedure; and

providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 isamended by adding a new section 1o read:
Sec. 9.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER
PRACTICE, (@ A person may not

(D knowingly or recklessly fik, or cause to be filed, a civil complaint,
ansier, or other avil pleading thet contains false or misleading allegations or material
misstatements of fact;

@ sign a avl pleading before making reasonable ingquiry and
determining thet, to the best of the signer™s knowledge, information, and kelief, each
claim, defense, and allegation contained in the pleading iswell grounded In fact and
is warranted by existing law or a good faith argument for the extension, modification.

1* CSHB 316(JUD)
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or reversal of existing law; or

(©)] interpose, in a avil action, a claim, defense, or allegation for an

improper purpose, including ® harass or t cause unnecessary delay or needless
Increase iIn the cost of ligation.

(® A person who is injured by a violation of (@) of this section may bring an
action for compensatory and punitive damages. However, ifthe Injury is the result of
an act or omission of a

(D party, then the action Sall be asserted In the same acuon inwhich
the Injury arose; and

(@ nonparty, then the action Sall be asserted in a separate action
commenced after entry of firal judgment in the action in which the injury arcese.

(© A person who, on the person™s own behalfor as a representative of a party,
takes part in the inftiation, defense, continuation, or piocurement of a civil action
against another Is stbject to civil lisbility for compensatory and punitive damages if
the person acts

(D without probable cause on a claim or defense; or
() prinarity TOr a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

@ A person may not bring a civil action to recover damages under (C) of this
section unless the person s the prevailing party and firal judgment has been entered
in the civil action described in (C) of this section.

©® A party to acml action who intentioally makes a material, false statement
of fact In connection with the prosecution or defense of a civil action sall have
licbility entered against them on the claim inwhich the statement was made.

O) A party to a cvil action who knowingly or recklessly files a cml
complaint, answet, or other civil pleading that contains false or misleading allegations
or material misstatements of fact or interposes a claim, defense, or allegation for an
improper purpose, including to harass or t cause unnecessary delay or needless
incrrase in the cost of Irtagatian, 1s subject o amvil lisbility for compensatory damages.

© An action to recover damages under (b) ard. (e) of this section may be pled
by a party to a ciil action but may not be considered by the jury unless the person

-2-
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bringing the action or defense is the prevailing party on the c."aim in question.

*Sec. 2. AS (9.65.190(c), added by sec. 1 of this Act, has the effect of amending Rule
37, Alaska Rules of Civil Procedure, by requiring the court to enter judgment against a party
making an intentional material false statement

*Sec. 3. SEVERABILITY. Under AS 01.10.030, ifany provision of this Act, or the
application of a ptovision of this Act to any person or circunstance s held inalid, the
remainder of this Act and the application to other persons dall not be affected.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(C).

3 CSHB 316(JUD)
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Alaska State Legislature

HOUSE OF REPRESENTATIVES

Ollkiul lusiness . State Cra#ltOI )
REPRESENTATIVE CYNTHIA TOOHEY juneau, ak mol-mi

DISTRICT 13
SPONSOR STATEMENT

HOUSE BILL 318
"An Act relating to advance directives for mental health treatment”

House Bill 318 allows a person to make advance directives regarding his
or her mental health treatment In the event that the person®s condition
makes him or her unable to make treatment decisions. The advance
directives would address the use of psychotropic medications,
electroconvulsive therapy, and length of short-term admission to a
treatment facility.

The declaration containing the advance directives would be made when
an individual was of sound mind. That individual could appoint an
attomey-in-fact to act on his or her behalf if the individual became
incapable. For an attomey-in-fact to act, the individual would need to be
considered Incapable by a court, by two physicians that include a
psychiatrist, or by a physician and a professional mental health clinician.
The declaration would become effective only when the individual was
determined to be incapable.

The declaration would be effective for three years unless the individual
became incapable. In that case, the declaration would remain in effect
until the individual was no longer incapable. Ifan individual is capable, a
declaration may be revoked inwhole or in part at any time.

The declaration provides the individual the opportunity to make his or
her wishes known on the treatments that have worked in the past and
that he or she desires in the future as well as treatments that have not
worked in the past, or that he or she does not desire in the future. Most
importantly, itprovides for a substitute decision maker with whom the
doctors would consult should the declaration not be specific enough or
the doctors are recommending a treatment not specified.

This legislation is based on a similar law in Oregon. They have found that
individuals who had fought hospitalization and medication in the past,
now were more willing to go to the hospital because they felt their
decisions would be heeded.

Among the supporters of House Bill 318 are Charter North, Alaska State

Hospital and Nursing Home Association, Southcentral Counseling Center,
the Mental Health Association in Alaska, the Mental Health Consumers of
Alaska, and the Department of Health and Social Services. Your support

would be appreciated.

INTERIM ADDRESS: 716 West 4th Avenue, Suite 330, Anchorage, 99501-2133

SPONSOR STATEMENT



I MJSE COMMITTEE REPO:

Dete Referred: April 21, 19%
Date of Committee Action:

FURTHER REFERRALS:

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered:

HOUSE BILL NO. 318

Judiciary

HB 318

MENTAL HEALTH TREATMENT DECLARATIONS

"An Act relating to advance directives for mental health treatment."

recommends it be replaced

with the following committee substitute

[ Jadditional referral to

[ |attached amendment(s)

ADOPTS:

ATTACHES NEW FISCAL NOTE(S):

| 1fisal note(s)

1] zero fiscal note(s) HFfSS

Committee

Letter of Intent

APPROVES PREVIOUS:

(Dep))

[ 1fisal note(s)

[ 1 zero fiscal note(s)

[ ] the same title
[ 1anew ttle

(Dept/D»ti)



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE QF ALASKA
FAX (907) 465-2029 130 Seward Str* et, Suite 409
Mail Stop 3101 Juneau, Alaska 99001-2105
MEMORANDUM February 6, 1996 /==
SUBJECT: Sectional Summary of HB 318. (An Act relating to advance

directives for mental health treatment)

TO: Representative Cynthia Toohey
Attn: Marveen Coggins

FKuUM: Terri Lauterbach /
Legislative Counsel

You have reguested a sectional summary of the above-described hill.

As a preliminary matter, note that a sectional summary of a hill should not be considered an
authoritative interpretation of the bill and the hill itelfis the best statement of Its contents.
If you would like an interpretation of the bill as it may apply to a particular set of
circumstances, please advise.

Section 1 Enacts anew article inAS 47.30 under which a person, while sall competent, may
execute a declaration as to the person®s preferences for mental health treatment ifthe person
becomes mentally incompetent. The person may also appoint an attomey-in-fact to make
mental health decisions for the person Ifthe person becomes incapable of those decisions.
The attomey-in-fact must try to implement the declaration ifitstates the person™s preference
for mental health treatment. The declaration isnot good for longer than three years, except
that 1fthe declarant becomes i1ncompetent during those three years, the declaration stays in
effect until the declarant again becomes competent to make decisions.

Section 2. This section adds language to the statutory form for a general power of attomey
so that the relationship between a general power of attormey and the power of attomey given
under sec. 1 isclear.

Section 3. This section makes the same type of clarification as in &*,. 2. Italso clarifies that
an attomey-in-fact may consent to forms of treatment otherwise not allow"ed ifthe attomey-
in-fact was appointed under sec. 1 and the declarant under sec. 1expressed awish to have
those forms of treatment.

Section 4. This section allows a person with a power of attomey that includes decisions
relating to mental health treatment for a particular person to be part of the group that helps

SECTIONAL ANALYSIS



Regresentative Cynthia Toohey
February 6, 19%

Page 2 "

formulate an individualized treatment plan for that person when the person isa patient ina
mental health treatment fecility.

Section 5. This section allows an attomey-in-fact to authorize electroconvulsive therapy or
aversive conditioning for a person who has authorized the attomey-in-fact to make that

choice for the person.

Section 6. This section allows an attomey-in-fact to authorise the use of psychotropic
medication fora person who has authorized the attomey-in-fact to make that choice for the

person.

Section 7. Technical amendment related to the next section.

Section 8. This section is like sec. 6, but applies in a slightly differentrstaftUory context.

TML:KkIDb
96-067.klIb
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February 10, 1996

Representative Cynthia Toohey
State Capitol, Room 104
Juneau, Alaska 99801-1182

Dear Representative Toohey:

lam wr iting in response to your letter regarding House Bill 318. Ihave reviewed the bill and am
in support of the proposed legislation regarding advance directives for mental health treatment.

Please feel free to contact me.

Sincerely,

Kathleen M. Cronen
ChiefExecutive Officer

\Nmmrdxgtl'e hardson Hwy. 634 South Badey. Suite 207

init Ml Alaska 99701 Palmer. Alaska 9964S
SUPPORT 707)456-7375 (907) 745-70S0



ALASKA STATE

Hospital & Nursing Home
ASSOCIATION

March 5, 1996

Representative Cynthia Toohey
State-Capitol Building Re: HB 318, Advanced directives for

MentalJuneau, Ak 99801-1182 Mental Health

Dear Representative Toohey:

ASHNHA, representing community hospital and nursing homes from across the
state endorses and supports HB 318, advanced directives for mental health

treatment.

We support consumer decisions concerning appropriate treatment choices
which would carry over when an individual has suffered a decompensation and is no
longer of a sound mind. Advanced directives would provide opportunity for
communication concerning treatment choices and increase personal responsibility

among mentally ill individuals.

Sincerely,

President/CEO

319 seward street #11 ¢ juneau, AK 99801 (907) 586-1790 ¢ Fax (907) 463-3573
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Southcentral

COUNSELING CENTER NCTL =
4020 Folker Street +Anchorage. Alaska 99508
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November 29, 1995

Representative Cynthia Toohey
Room 104

State Capitol

Juneau, Ak 99801-1182

Dear Representative Toohey:

This letter is in supEort of House BIll 318, Declaration for Mental Health TreatmentT Mental Health
Consumers of Alaska used declaration models from other states to work towards developing legislation
that would allow Alaskans to establish a document stipulating the consumer's mental health treatment
preferences, much like a living will. The consumer would have this document prepared in the event they

are declared mentally incompetent.

The management and staff at Anchorage Community Mental Health Services, Inc., support House Bl
318, and feel that the declaration process would help to empower the consumer. The ACMHS Board of
Directors adopted a recommendation in support of the Declaration for Mental Health Treatment at their

October 20, 1994, Board meeting.

The Board, management, and staff of Anchorage Community Mental Health Services appreciated your
introduction of House Bill 318, and the mental health community applauds your continued support of this

hill.
Sincerely,

Ken Taylor_.
Executive Director

cc.  Dorothy Peaveé
Mental Health Consumers of Alaska

Lhittiby

Operated by Anchorage Community Mental Health Services. Inc. (ACMHS),
a private nonprofit organization
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Mental Health Association in Alaska
4050 Lake Otis Parkway, Suite 202 =Anchorage, Alaska 99508-5221 =(907) 563-0880 =Fax (907) 563-0881

Novemher 24, 1995

Dorothy Peavey, M.S.W.

Executive Director

Mental Health Consumers of Alaska
101* East 9th Avenue, Suite 3-A
Anchorage, Alaska 99501

Re: "An Act Relating to Advance Directives for Mental Health Treatment"
House Bill 318 - Senate Bill 159

Dear Ms. Peavey: 1

The governing Board of Directors supports the legislation the Mental
Heaitn Consumers of Alaska has brought to the attention of Aiaskan
lawmakers, i.e. House Bill 318 and Senate Sill 159. It is our strong belief
that this method of self-advocacy and self-empowerment process in
allowing consumers of mental health treatment services the right to pre-
plan and direct their caregivers is a matter of basic human rights.

We compliment you personally on the hard work you have invested in
this issue. We will stand by you and the Mental Health Consumers of
Alaska in assuring this legislation is brought to the attention of the
public and those for whom we advocate. Please do not hesitate in listing
the Mental Health Association in Alaska as a strong supporter of the
Advanced Directives for Mental Health Treatment.

Sincerely;

Janet McGillivary, M.E'
CEO/President

Serving Alaska Since 1953
Home of DIART. Depression/Awareness-Recognition-Treaiment Program



HB 06 19%

"tOy. LLQ-"1
W.Ask*-wnrJr-

A 5\=- (£~ A _>\l) X&*l> _I&]-]: :
X

A u»--M. &I* 3C-.*wt*_ HTs "3"& *£a ii«cl.

A - «GI>a L 'w UG

0 0"\VoS*



0 6 jggg

_ dL&AM. B Myl U&dich.
H-6 318. J>V1 (LOWL

< loax! lojju ti ihe, JUlp C%[fm

...j3JtaE Ak-uoBicuiar0.,..tfUFfcjjfcuj-.14_to._ ... ....
mjnait/n o . .bow-t..uouti _
-Wvis> 1oV ., i ejnjiLel ujxmju. cUxtu

8&&LQU) . (UtrtuLdMuXe&jrfr.

_<9ju_&_ 0-/> 1/)oiTv~. /> <pvoauOOgfe 0,U>

,jul gam i a (Joaxti a- t/L/o0_
flJd | GuclcL (L UJImtik s uQQ lud-,
WIUA ax*d) .m-=*, t Ltuod -to maXt,.

», 0w, fu CKA

§)LL> LU ujlj
(
j30AJLI_y3/1

SAfLuflILAIMIUTFIT KN
- pi/fl/ 0OJuM aAafn”)

ImAlWa £jiW/afi4
fylAJ%-4-0iq



STATE OF ALASKA
1996 LEGISLATIVE SESSION

Revision Data:
Title: An Act relating to advance directives

FISCAL NOTE
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Dept. Affected: Health and Social Services
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HOUSE OF REPRESENTATIVES

SPONSOR STATEMENT
House Bill 326

"An t4t relating to disclosures in contacts between crime victims and witnesses
and the defense; relating t recordings of statements of crime victims and
witnesses by the defense; and amending Alaska Rule of Evidence 613."

HB 326 would protect crime victims and witnesses from secret recordings. It
also requires defense attorneys or those working for the defense to inform
victims or witnesses of who they are and the person's legal right t0 consent to
an interview with or without being recorded.

Recently the Alaska Bar Association adopted a rule to permit surreptitious
taping without a person®s notice or consent. This rule 15 an alarming
encroachment on privacy and was passed by the Bar Association®s Board ot
Governors over the dissent of the Bar Association®s own ethics committee.

This legislation is strongly supported by the Victims Rights Community. HB
326 helps stop abusive practices by some defense attorneys who prey on
victims and witnesses.

I respectfully request your support.
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M E M O R A N D U M state ofalaska
DEPARTMENT OF REVENUE

to: The Honoradle Drue Pesrce oathi April 23,1995
President of the Senate

TeterHoNE:  (907) -165*2229

subject: Release of Monte
Carlo Information

Feom: Dennis Poshara
Direaor _ .
Charitaole Gaming Division

Attacned is the information you reauested regarding net proceeds of Monte Carlo
permit holders. In our earlier conversation. |informed you that the information was
comidential taxpayer information. Since thattime. | have received an oral opinion
from the Attorney General's office allowing .re to release the information to the
legislature for the purposes of making public policy decisions. The basis for this
determination is an Attorney General's opinion ¢+ lanuary 12, 1989 regarding the
release of taxpayer information.

However, the information retains its confidential status. It should be viewed only by
legislators and necessary staffers. Public release of this information could result in
severe penalties. am sure that you will use the information in a responsible manner
ana am happy to provide it to you.

If our office can provide further assistance, please call me at *165-2229.

SUPPORTING DOCUMENTS
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PERMITTEES WITH 1994 MONTE CARLO PERMITS

* $5,000

- 5

permit # organlzanon net
194-0235 ALASKA TELEPHONE ASSOCIATION S 5266.65
2 94-1615 UNALASKA DUTCH HARBOR CHAMBER/COMMERCE 6,356.00
3 94-1205 GREATER JUNEAU CHAMBER OF COMMERCE 7,668.03
4 940179 NATIONAL MULTIPLE SCLEROSIS SOCIETY AK C 9553100
5 94-0657 ALPINE ALTERNATIVES 11,165.75
totals s 40487.48

Sl.0011-655.000

permité# organization net
1 94-0532 COPPER RIVER BASIN LIONS CLUB s 1.027.00
2 94-0199 BPO ELKS LODGE #1483 CORDOVA 1,176.00
3 940223 CHUGIAK EAGLE RIVER CHAMBER OF COMMERCE 1,182.85
4 94-0260 FOE AUXILIARY #162 125311
5 9443104 FORTGREELY OFFICERS WOMEN'S CLUB 1,364.30
5 94-0001 NATIONAL EDUCATION ASSOCIATION ALASKA 1,367.00
7 94-1541 ALASKA MINERS ASSOCIATION/NOME BRANCH 1,391.53
3941508 USCG OFFICERS WIVES CLUB OF KODIAK 143200
9 94-1237 KID'S STOP, INC, 1.914 66
10 94-1053 KODIAK LIONS CLUB 2.192.90
11 940500 GOLD RUSH DAYS INC. 2,310.00
12 940240 LOYAL ORDER OF MOOSE #1266 2.262.55
13 94-0899 CIRCLE DIST HISTORICAL SOCIETY INC 3.211.08
14 94-0340 DILLINGHAM BEAVER ROUNDUP FESTIVAL ASSOC 3.228.87
15 94-0307 MUSCULAR DYSTROPHY ASSOCIATION. AK CHPT, 3.380.00
16 94-1309 PRINCE WILLIAM SOUND TOURISM COALITION 4.402.35
totals S 23.002.20

51-51.000
15

permit# organization net
194-0271 FAIRBANKS CURLING UONS $ 11650
2 94%)201 BPO ELKS LODGE #1551 FAIRBANKS 22500
3 941477 GOLDEN FLEECE CLUB 350.00
4 94-0555 MIDNIGHT SUN SWIM TEAM INC. 371350
5940434 ALPINE CIVIC CLUB 44450
6 941535 CITY OF ANIAK 475.29
[ 94-0133 EAGLE RIVER LIONS CLUB 476.00
3 941315 ALASKA PUBLIC EI\/IPLOYEES ASSOCIATION/AFT 515.00
9 94-1175 ANCHOR POINT CHAMBER OF COMMERCE $e3.00
10 941360 ALASKA STATE ASSOC OF LIFE UNDERWRITERS 735.00
11 94-0664 ALASKA STATE AFL-CI0 798.50
12 940341 ANCHORAGE RESTAURANT 4 BEVERAGE ASSOC 379.00
13 944887 BPO ELKS LODGE #1773 SEWARD 396.00
14 941179 AMVETS POST #4 987.72
15 340204 WILLOW AREA COMMUNITY ORGANIZATION 992.62
totals 5 3.947.63

Page 1of 2
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< 50.00
1 10
permit# organization

1 94-0010 GREATER ANCHORAGE INC.

2 %-1588 CHUGIAK AREA BUSINESS ASSOC. INC.
3 94-0153 BETHEL 3ROADCASTING INC.

4 940283 AMVETS POST 2 INC.

5 94-0308 LOYAL ORDER OF MOOSE LODGE #1534
6 94-0442 HOMEBUILDERS ASSOC OF JUNEAU

7 94-0453 CORCOVA CHAMBER OF COMMERCE

3 94-0492 KENAI PENINSULA HOCKEY ASSOCIATION INC
9 94-0524 EMBLEM CLUB #142 SITKA
10 94-0528 tF.tol.5. #3525

otals

| delin Léent
permit# organization

194-0063 ALASKA INFORMATION RADIO READG. ED SERV

2 94-007" JUNEAU YOUTH FOOTBALL LEAGUE. INC.

3 94-0106 BPO ELKS LODGE #1595 WRANGELL

4 94-0128 YUKON QUEST INTERNATIONAL

5 94-0268 EMBLEM CLUB #463 HAINES

6 94-0757 TALKEE7NA CHAMBER OF COMMERCE

7 94-0817 MARCH OF DIMES ALASKA CHAPTER

8 940834 ALASKA WOMEN'S POLITICAL CAUCUS

9 94-0869 ALASKA WOMEN IN MINING ¢DIQ

10 94-0890 AMERICAN CANCER SOCIETY AK DIV INC
11 94-0923 CHALLENGE ALASKA
12 94-0993 ALASKA SUPPORT INDUSTRY ALLIANCE
13 94-1185 PETERSBURG BUSINESS i PROFESSIONAL WOMEN
14 94-1255 ALASKA INDEPENDENT BLIND
15 94-1277 INTL ASSPC INSULATORS & ASBESTOS WORKERS
16 94-1477 GOLDEN FLEECE CLUB
17 94-1561 BOREALIS KIWANIS. INC.
18 94-1630 CENTER FOR PACIFIC RIM STUDIES & CULT.

total # of 6%ermittees

Page 2 of 2

net Droceeds

S 7315355
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HOUSE BILL NO.
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION

BY REPRESENTATIVE PHILLIPS

Introduced
Referred

A BILL
FOR AN ACT ENTITLED
"An Act relating to compacts under the Indian Gaming Regulatory Act,
authorizing the governor to negotiate with Indian tribes recognized by the United
States under the Indian Gaming Regulatory Act and requiring the governor to
submit compacts negotiated under the Indian Gaming Regulatory Act to the

legislature for approval; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05 isamended by adding a new chapter to read:
CHAPTER. 18. INDIAN GAMING REGULATORY ACT COMPACTS.

Sec. 05.18.010. FINDINGS; INDIAN GAMING REGULATORY ACT. The
legislature finds that 25 U.S.C. 2701 - 2721 (Indian Gaming Regulatory Act) provides
Indian tribes recognized by the federal government under that Act with the authority
1o conduct certain types of gaming activities under a compact negotiated between the
state and the Indian trice. The legislature also finds that the proliferation of gaming

-
New Text Underlined [DELETED TEXT BRACKETEDJ
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can have considerable economic and social consequences for the people of the state.
It is the purpose of this chapter to clarify Alaska law relative to these compacts and
o facilitate careful and well-reasoned action in entering into these compacts.

Sec. 05.18.020. GOVERNOR TO NEGOTIATE COMPACT. The governor
may negotiate the terms of a proposed compact under 25 U.S.C. 2701 -2721 (> m
Gaming Regulatory Act) with an Indian tribe recognized under trat Act. The governor
shall submit a proposed compact negotiated under this section to the legislature for
approval under AS 05.18.030. A proposed compact not approved by the legislature
under AS 05.18.030 is not binding on the state and s not a compact under 25 U.S.C.
2710(d)(3)-

Sec. 05.18.030. LEGISLATIVE APPROVAL OF PROPOSED COMPACT;
PROCEDURE FOR APPROVAL OR DISAPPROVAL, (@ The governor sull
submit a proposed compact negotiated under AS 05.18.020 to the legislature within the
furst 10 days of the next regular session of the legislature for approval .

() The legislature snall consider the proposed compact and may erther
approve or disapprove the compact by law. If the legislature fails t pass a hill
approving or disapproving a compact that was submitted during the first 10 days of the
regular session of the legislature, the proposed compact is considered approved as of
the day after the last day of that legislative session, including any period of extension
under at. Il, sec. 8, Constitution of the State of Alaska.

(© When a compact is approved by law or by failure of the legislature toact,
the governor may enter into the compact as of the date of approval.

(@) If the legislature disapproves a compact, the legislature shallretum the
compact to the governor with recommendations for changes, including

recommendations for additions or deletions to the compact.

*Sec. 2. AS 11.66.280(2) isamended to read:
(@) "gambling" means that a person stakes or risks something of value

upon the outcome of a contest of chance or a future contingent event not under the
person’ control or influence, upon an agreement or understanding that that pe-son or
someone else will receive something of value in the event of a certain outcome;

"gambling" does not include

2
New Text Underlined [DELETED TEXT BRACKETED]
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(A) bona fide business transactions valid under the law of
contracts for the purchase or sale at a future date of securities or commodities
and agreements to compensate for loss caused by the happening of chance,
including contracts of indemnity or guaranty and life, health, or accident
insurance; or

(B) playing an amusement device that

@ confers only an immediate right of replay not
exchangeable for something of value other than the privilege of
immediate replay; and

(i) does not contain a method or device by which the
privilege of immediate replay may be cancelled or revoked;

(©) an activity authorized

{1) by the Department of Revenue under AS 05.15i

() under a compact approved under AS 05.18
during the term of that compact;

* Sec. 3. This Act takes effect immediately under AS 01.10.070(C).

3
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) -165-3867 or -165-2-150
FAX (907) -165-2029 130 Seward Street, Suite -109
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM May 8, 1995
SUBJECT: Legislative Approval of Indian Gaming Compacts
(Work Order No. 9-LS1170\A)
TO: Representative Gail Phillips
Speaker of the House
FROM: Gerald P. Luckhaupt ™
Legislative Counsel

Enclosed s the hill draft you requested. The hill draft provides the governor with the
authority to negotiate a proposed compact under the Indian Gaming Regulatory Act and
requires the governor to submit that compact to the legislature for approval. | the legislature
fails to approve or disapprove the compact by law by the last day of the reg ilar session at
which itwas submitted, then the compact isdeemed approved and the goxernor may enter
into the compact. If the legislature disapproves the compact it must state its
recommendations for changes. This draft generally tracks>He proposal provided by the
Department of Law.

I remain somewhat concerned about thb automatic approval provided in the draft if the
legislature fails to act on the proposed dompact To alleviate this concern I inserted hill
section 2 that exempts from the definition of gambling in our criminal code gaming done
pursuant to a compact approved under section 1of the bill draft. By doing this 1 believe that
we lessen the nisk trat a court would find that the automatic approval procedure involves an
excessive delegation of legislative power. [fthe only way approvals could occur was by an
active act of the legislature, th - #llse  n2 wcu™d not be needed because a similar section
could be put in the bill app -.0.pect, You may also want to consider adding a
provision that gives the Depart™ "c< cvenue the authority to adopt regulations concerning
the compact and enforce the regulations and compact. The Department of Law did not
reguest this, but itmight be useful 1fa compact isto be approved by legislative inaction.

GPL:KkIb
95-340.KlIb
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§09.25.095

Reviser's notes. — In 1993, under
i 13 ch. 34, SLA 1993 and § 123, ch. 35,

NOTES TO

This section does not modify AS
45.01.207, concerning performance or ac-
ceptance of performance under reserva-
tion of rights, but serves to strengthen the
interpretation of that section requiring a
creditor seeking to reserve rights in the
face of a full payment check to communi-
cate that intent to the debtor before cash-
ing the check to enable the debtor to con-

Alaska Statutes

§ €9.25.100

SLA 1993 the citation to the Uniform
Commercial Code was revised.

DECISIONS

sider the creditor’'s position and either
agree or ston payment on the check. Air
Van Lines v. luster, 673 P.2d 774 (Alaska
1933).

It is not necessarv to tender cash.
Ward v. Miller, 13 Alaska 752 (1952).

A check, unobjected to, would con-
stitute 3 procer tender. Ward v. Miller,
13 Alaska 752 (1952).

Sec. 09.25.095. Effect of private seals and scrolls. Private seals
and scrolls as a substitute for seals are abolished. They are not re-
quired to an instrument, but when used their effect remains un-
changed. (§ 3.10 ch 101 SLA 1962)

Revisor's notes. — Formerly AS
09.25.130. Renumbered in 1994

Article 2. Public Records.

Section

100. Disposition of tax information

110. Public records open to inspection and
copying; fees

115. Electronic services and products

120. Public records: exceptions: certified
copies

121. Copies of public records for veterans

Section

122. Litigation disclosure

123. Supervision and regulation

124. Appeals

125. Enforcement: Injunctive relief

140. Confidentiality of libiary records

220. Definitions for AS 0925100 —
09.25.220

Sec. 09.25.100. Disposition of tax information. Information in

the possession of the Department of Revenue that discloses the partic-
ulars of the business or affairs of a taxpayer or other person is not a
matter of public record, except for purposes of investigation and law
enforcement. The information shall be kept confidential except when
its production is required in an official investigation or court proceed-
Ing. These restrictions do not prohibit the publication of statistics
presented in a manner that prevents the identification of particular
reports and items, or ﬁrohlblt the publication of tax lists showing the
names of taxpayers who are delmci,uent and relevant information that
rlrlg%yz)assmt in the collection of delinquent taxes. (§ 3.21 ch 101 SLA

Opinions of attorney general. — The
department can publish decisions that
have not been appealed or for which conn-
dentiaiity was not voluntarily waived if it
establishes guidelines for publication to

protect a taxpayer's identity. June 16,
1983 Op. Att'y Gen,

Determinations of the State Assessment
Review 3oard made under AS 4356.120
(oil and gas property taxes) sre public

&R



S 11.56.350

Alaska Statutes

S 1150.360

Article 6. Abuse of Public Office.

Section
350. Official misconduct
360. Misuse of confidential information

Collateral references. — 63 Am. Jur.
'2d  Public Officers and Employees.
«I8 346-359.

67 C.J.S., Officers. IS 120-126, 255-25..

Infamous crime or one involving moral
turpitude constituting disqualification :o0
bold public office, 52 ALR2d 1314

Official oppression, what constitutes of-
fense of. 33 ALR2d 1007.

Personal liability of policeman, sheriff,
or similar peace officer or his bona, for
injury suffered as a result of failure ;0 en-
force law or arrest law breaker, 41 ALRod
700.

Sec. 11.56.350. Official misconduct,
mits the crime of official misconduct if. wit

Removal of public officer for misconduct
during previous term, 42 ALRCd 691

Validity and construction of statute au-
thorizing gTand jury to submit report con-
cerning public servant’s noncriminal mis-
conduct, 53 ALRSd 5S5.

Sexual misconduct or irregularity as
amounting to "conduct unbecoming an of-
ficer," justifying officer's demotion or re-
moval or susDer.sion from dutv. 9 ALR4th
614.

La)_ A public servant com-
Intent to obtain a benefit

or to injure or deprive another person of a benefit, the public servant

El performs an act relating to the
tuting an unauthorized exercise of t
that that act is unauthorized; or

y refrains from performing a duty which is imposed

tions. know_ing\
(2) knome

ﬁublic servant's office hue consti-
e public servant’s official func-

upon the public servant by law or is ciearty inherent in the nature of

the public servant's office.
1973)

Sec. 11.56.860. Misuse of confidential information,
son who is or has been a public servant commits the crime o

Ibg Official misconduct is a ciass A misdemeanor. (§ 6 ch 166 SLA

Fa) A per-
misuse of

confidential information if the person _
U) learns confidential information through employment as a public

servant: and

(2)  while in office or after leaving office, uses the confidential infor-
mation for ﬁersonal gain or in a manner not connected with the perfor-

mance of o

icial duties other than by giving sworn testimony or evi-

dence in a legal ﬁroceed_ing In conformity with a court order,

(b) As used in t

Is section, "confidential information" means infor-

mation which has been classified confidential by law.
(c) Misuse of confidential information is a class A misdemeanor.

§6 ch 166 SLA 1578]
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HOUSE BILL NO.
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION

BY REPRESENTATIVE PHILLIPS

Introduced
Referred

A BILL
FOR AN ACT ENTITLED
"An Act relating to compacts under the Indian Gaining Regulatory Act,
authorizing the governor to negotiate with Indian tribes recognized by the United
States under the Indian Gaming Regulatory Act and requiring the governor to
submit compacts negotiated under the Indian Gaming Regulatory Act to the

legislature for approval; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05 isamended by adding a new chapter to read:
CHAPTER 18. INDIAN GAMING REGULATORY ACT COMPACTS.

Sec. 05.18.010. FINDINGS; INDIAN GAMING REGULATORY ACT. The
legislature finds that 25 U.S.C. 2701 - 2721 (Indian Gaming Regulatory Act) provides
Indian trikes recognized by the federal government under thet Act with the authority
conduct certain types of gaming activities under a compact negotiated between the state
and the Indian trite. The legislature also finds that the proliferation of gaming can have
considerable economic and social consequences for the people of the state. It is the

-
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purpose of this chapter to clarify Alaska law relative to these compacts and t fecilitate
careful and well-reasoned action in entering into these compacts.

Sec. 05.18.020. GOVERNOR TO NEGOTIATE COMPACT. The governor may
negotiate the terms of a proposed compact under 25 U.S.C. 2701 -2721 (Indian Gaming
Regulatory Act) with an Indian trite recognized under that Act. The governor sall
submit a proposed compact negotiated under this section t the legislature for approval
under AS 05.18.030. A proposed compact not approved by the legislature under
AS 05.18.030 s not binding on the state and s not a compact under 25 U.S.C.
2710(d)(3)-

Sec. 05.18.030. LEGISLATIVE APPROVAL OF PROPOSED COMPACT;
PROCEDURE FOR APPROVAL OR DISAPPROVAL, (@ The governor shall submit
a proposed compact negotiated under AS 05.18.020 t the legislature within the first 10
days of thejisxLregular session of the legislature for approval.

() The legislature shall consider the proposed compact and may erther approve
or disapprove the compact by law.

© When a compact is approved by law, the governor may enter into the
compact as of the date of approval

(@ If the legislature disapproves a compact, the legislature shall r .um the
compact to the governor with recommendations for changes, including recommendations
for additions or deletions to the compact.

* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

2
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25 USCS §2651

EffcetiTa date of section: ¢ - .
Act Apr. 28. 1988, P. L. 100-297, Title VI. Pin D. 56303, 102 Su1 431 WhICh appears as 20 USCS
8701 note, prowdes (hit this section ii effective July 1, 1988,

Amendment!: B .
1988. Act Sept 9, 1988, in pin. (4), substituted subpara. (A ) for one which read:

“i member oifin Indiin tribe, bind, or other organized group of Ind ans (as defined by the Indiin tribe,
bind, or other organized group), including those Indiin tribes, binds, or groups terminated since 1940
and those recognized by the Sute in which they reside,”, in pan. (3), in subpara. (A), substituted “Except
is provided in subpangnph (B), the™ for The", ind substituted “1471(12)" for- "198(«X10" and
“2891(12)" for "2854(sXI0)", in supin. (B), in the introductory matter, substituted

"For purposes of the formula pint of subpan 1 (except for sections-J3I4(bX2)(B)fu) ind 3313(c))1the
term 'local educational igency' includes— "'for

“The term 'local educational agency’ for purposes of subpart 1 (except for sections 3314(bX2XBXii) and
3313{cX2)) includes— ",

and, in cL (ii), substituted “'educational” for “education”.

Other provision*: <m’
Application of section. For the application of this sectlon seeAct Apr. 28, 1968, P. L. 100-297, Title V1,
Part D, J6303, 102 SUL 431, which appears as 20 USCS 52701 note il uitCaa

a.l.*a « ¢ CODE OF FEDERAL REGULATIONS' | .

Add: - -

34 CFR Pans 232,233, 263.

o 1 CHAPTER 29. INDIAN GAMING REGULATION
Section Se .
2701. *Findings v .

7702. Declaration of policy

2703. Definitions

2704. National Indian Gaming Commission i,

2705. Powers of the Chairman 5 .

2706. Powers of the Commission

2707. Commission staffing
2708. Commission; access to information

2709." Interim authority to regulate gaming

2710. Tribal gaming ordinances

2711. Management contracts

2712. Review of existing ordinances and contracts

2713. Civil penalties o oo

*e '

2714. Judicial review
2715. Subpoena and deposition authority

2716. Investigative powers -

2717. Commission funding.

2717a. Availability of fees for Commission expenditures

2718. Authorization of appropriations

2719. Gaming on lands acquired after October 17, 1988

2720. Dissemination of information
2721. Severability

82701. Findings <
The Congress finds that—

(1) numerous Indian tribes have become engaged in or have licensed gaming activities on Indian lands

as a means of generating tribal governmental revenue;

(2) Federal courts have held that section 2103 of the Revised Statutes (25 U.S.C. 81) requires Secretarial

review of management contracts dealing with Indian gaming, but does not provide standards for

approval of such contracts; ' -

(3) existing Federal law does not provide clear standards or regulations for the conduct of gamlng on

Indian lands;

(4) a principal goal of Federal Indian policy is to promoe tribal economic development, trlbal self-

sufficiency. and strong tribal government; and*" ~

(5) Indiantnbea have the exclusive right torezulate gammg activity on Indian lands if the gaming
activity ia not specifically prohibited bv Federal law andiscoonglucted within a State which does not, as

a matter of cnmtnal law andfubllc policy, prohibit such taming activity.

(Oct. 1771988. P. L 1KW97.1

316

|UTStat. 7467)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
Short title;
Act Oct 17. 1988. P. L 100-497, 5 1. 102 Sul 2467, provides: This Act may be cited as the 'Indian
Gaming ReguUtory Act’".

Indians

\

Indian.Gaminc

.--p L;_iw Review Art_icle;
== “Sintone The Indian
Rev 387, February, |
et-tj-]."\v; L-s.s* I

3 -
23 U, C)é 552701 et seq.
USCS J1166 to preempt
United SUteiv Coo!” (1991,
"*Indian Gaming Regulatory
bar* federal ceurtifroro enjoi
tioo of aute Uw through »
USCS 5 13). United Keetoow
v Oklahoma (1991, CA10 OKkI
Indian Gaming-Regulator
ieq.) does not-force autea toi
regarding Indian gaming and ii
matt Cheyenne River Sioux
CA8SD) 3F3d273. * '
Indian Gaming Regulator-
seq) lurvives'cocitirational i
Act rtgulatea.gaming .00 trtj
holds virtually unlimited po-
exercised its plenary power r.(
establishing tribal-sute comp.i
for regulation against tribal *
Red Lake Band of Chippewa
DC Dirt Col) 740 F Supp 9.
+ Contract dispute between n-
esublihment on reservation
and ordinances established by

§2702. Declaration of pc
The purpose of this Act is-
. (1) to provide a statute
tribal economic develop
(2) to provide a statute
. from organized crime ¢
beneficiary of the gamir.
the operator and player
(3) to declare that the &
Jands, the establishment
National Indian Gamin
* e and to protect such gin
(Oct. 17, 1988 P.'L; 1004<

Reference* In text:

‘This Act", referred tr
known u the Indian G
full classification of sue.

§2703. Definitions
For purposes of this Act—

(D) The term "Attorney
(2 The term "Chairman
(3 The term "Commissi
section 5 of this Act [25
(4) The term "Indian lar
(A) all lands within t
(B) any lands title to
tribe or individual or
States against alienati
(5 The.term "Indian t
community of Indians wi
(A) is recognized as e
United States to Indie
(B) is recognized as p
(6) The term “class | gar
forms-of Indian gaming er
or celebrations.
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Indians Indian Gaming Regulation 25 USCS§2703

i RESEARCH GUIDE LoaE
ippean a3 20 USCS .. , Law Review ATHj i - i |
Al a Santoni, The Indian Gam ing Regulatory Act: how d|d we get here? Where are we gomg” 26 Crelghton L
J=<€ 7, Rev 387, February, 1993~~~ _ o« ... -
by the Indian tnbe, - L "Vlr rveer -
minatcd since 1940 INTERPRETIVE NOTES AND DECISIONS
e -

substituted "Except

6r “198(axI0" and 23 USCS {} 2701 et-seq. do not act together with-18  tribal court action, even though federal jurisdiction ITim

USCS 81166 lo pre-empt or repeal 18 USCS &1935.  ynder 23 USCS &BB1, 2701 et seq. and 28 USCS 1331,

ii) and 3313(c))-the United States v Cook (1991, CA2 NY) 922 F2d 1026. -'  pecayse ahstention is appropriate in furtherance of long-
Indian Gaming Regulatory Act (25 USCS 8R701-2721)  gianding federal policy of encouraging tribal seff--

>314(bX2XBXu) and ban federal courts from enjoining Indian Bingo by applica- 4o\ erment Tom's Amusement Ca v Cuthbatson (1993,
tion of sute law through Assimilative Crimes Act (18 V/DNC) 816 F Supp 403, O

USCS S13). United Keetoowah Band of Cherokee Indiana For purposes of rule of statutory constructlon that more

V Oklahoma (1991, CA10 Okla) 927 F2d 1170.
fnHiip Qtming Regulatory Act (23 USCS*£2701 et 'v specific sutute prevails over more general sutute when
seq) does not force lutes to compact with Indian p-ine* . they cannot be reconciled, Rhode Island Indian Clima
/ Settlement Act (23 USCS 881701 et seq.) is general sutute,

L 100-297, Title V1.
2int(s. rtgaiQinx Inman (timing and does not violate tenth imrnfl...
man. UieyeSe Rive/ SIOUI iribc VSouth Dakou (1993/; Tiand Indian Gaming Regulator/ Act (23 USCS S&21 et
f CA-TSD) 3 FXL 273, oo : +’seq.)'is specific statute. Rhode Island v Narragansett Tribe
Indian Gaming Regulatory Act (23 USCS @701 et :ofIndians (1993, DC R1) 816 F Supp 796.

seq.) survives conatitulional challenge from tribes where= » Wisconsin licensee-violated 18 USCS &1304 by airing
Act regulates taming on tubal land, became Congress . commercials which advertised "Vegas.style games” on
N hulas Vtnuiity~~Oniunued power over Indian tnbes and  Sakaogon Indian reservation in Wisconsin, because “Vegas
no £xercised its plenary power reasonably in this instance in  style games" refers to both Class I and |11 games (whereas
establishing tnbal-sute compact process to balance need  "Vegas style excitement" refers only Io Class Il gaming),
for regulation against, tribai interest in self-government. and Indian Gaming Regulatory Act (29 USCS & 2701 et
Red Lake Band of Chippewa. Indians V Swimmer (1990,  seq.). which rcmuts advertisement of C lixstT*unes. only"  sj
DC D-et Col) 740 F Supp 9. permits advertisement of Class H | games if there is thb«£
Contract dispute between non-Indians operating gaining ~ sute compact in etlect (no such compart was in effect in
establishment on reservation pursuant to gaming license  Atisccnsini Rs Liability of \VTM]. Inc., FCC DA93-746
and ordinances esublished by tnbe will be stayed pending  (adopted 6/21/93).

§2702. Declaration of policy

The purpose of this Act is—
(1) to provide a statutory basis for the operation of gaming by Indian tribes as a means of promoting
tribal economic development, self-sufficiency, and strong tribal governments;.

(2) to provide a statutory basis for the regulation of gaming by an Indian tribe adequate to”hield it
from organized crime and other enrruoting influences, to ensure that the Indian tnbe is tbe primary
beneficiary of the gaming operation, md to assure that gaming is conducted fairly and honestly by both
.the operator and players: and

(3) to declare that the establishment of independent Federal regulatory authority for gaming on Indian
lands, the establishment of Federal standards for gaming on Indian lands, and the establishment of a
National Indian Gaming Commission are necessary to meet congressional concerns regarding gaming
and to protect such gaming as a means of generating tnbal revenue.

(Oct 17, 1988. P. 1. 1(XW97, §J.1U2 SUL 2467.)---------m-mmmmmmmmmm-

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Rc/ereoeea In text:
'Thu Act", referred to in this section, is Act Oct 17, 1988. P. L 100-497, 102 SUL 2467. popularly -+
known is the Indian Gaming Regulatory Act which appeu-t generally ax 23 USCS &2701 et seq. For .
full daxsincauon of such Act. consult USCS Tables volumes.

§ 2703. Definitions

For purposes of this Act—

divides on Indian lands (1) The term "Attorney General” means the Attorney General of the United States.
(2) The term "Chairman means the Chairman of the National Indian Gaming Commission.

2 81) requires Secretarial (3) The term "Commission"” means the National Indian Gaming Commission established pursuant to

t provide standards for section 5 of this Act [25 USCS § 2704]. - - .
(4) The term "Indian lands" means—
e conduct of gaming on (A) all lands within the limits of any Indian reservatiop: and
develooment. tribal self- (B) any lands title to which is either held, in trust bv the United States for the benefit of any Indian
P ' tribe or individual or held by any Indi-iq tribe nr individual subject to r«tnct;nn hy the United
. . . States against alienation and over which an Indian tribe exercises governmental power.
ian lands if the gaming . . = . . . .
(5) The term "Indian tribe" meaiis any Indian tribe, band, nation, or other organized group or

State which does not. as . ; .
community of Indians which— - -

(A) is recognized as eligible by the Secretary for thcaoccial nrrummi antLscrvices provided hv_thc”
United States to Indians because of their status as Indians, and
(13) is recognized as possessing powers ot self-government.

I (6) The term "ciass | gaming” means social games solely for prizes of minimal value or traditional
ntrd as (he 'Indian . ) ) o ) ) ' )
forms of Indian gaming engaged in by individuals as a part ol, or tn connection with, tnbai ceremonies

or celebrations.
317
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(7XA) The term "class 1l gaming” means— <
v (i) the game of chance commonly known as bingo (whether or hot electronlc computer or other
technologic aids are used in connection therewith)— *
(I) which is played for prizes, including monetary prizes, W|th cards beatrlngl numbers or
other designations- <« . ~TT~rr,— . MV -1. WF
« (D) in which the bolder of the card covers such numbers or designations when objects,
~e similarly numbered or designated, are drawn or electronically determined, and * . ' ~
V- (Tlr) in which'the game is’won';by the first"person covering a previously “"dcdgnated
* arrangement of numbers or de5|gnat|0ns on such cards, including (if played in the same
tlocatlon) pull-tabs, lotto, punch boards tlpﬁirs, instant bingo, and. other games similar to
bingo, and . [ e ] =
- -.v. (i) card gamesthat - e .e- -| = - ~ t: iLrUiOv
ip () are explicitly authorlzed by the laws of the State.-or 'V.
. (I are not explicitly prohioited by "the laws of the State and are played iirany location in
VetV the State, but only if such card games are'played’in conformity-with those" laws and
regulatlons (if any) of the State regarding hours or period! of operatlon of such card games
or limitations on V\agers or pot sizes in such card games. N <, . t, , 5
= {B) The term “class || eaming”. does not include— -m [ 4
r (i) any banking card games,' including baccarat, chemin de fer, or blackjack (21), or
(i) electronic or electromechanical facsimiles of.any game of chance or slot machines of any
kind. ] jit’ e, VYV e wme
Q Not\Mthstandlng any other provision of this paragraph, the term "class II gumlng includes
those card games played in the State of Michigan, the State of North-Dakota, the State of South
. Dakota, or the State of Washington, that were actually opeiated in su"h State by an Indian tribe
on or before May 1, 1988 but only to the extent of the nature and scope of the card games that
were actually operated by an Indian tribe in such State on or before such date, as determined by
the Chairman.
(D) Notwithstanding any other provision of this paragraph, the term "class Il gaming" includes,
during the 1-year period beginning on the date of enactment of this Act [enacted Oct. 17, 1938],
any gaming described in subparagraph (BXii) that was legally operated on Indian lands on or before
May 1, 1988 if the Indian tribe having jurisdiction over the lands on which such gaming was
operated requests the State, by no later than the date that is 30 days after the date of enactment of
this Act [enacted Oct. 17, 1988], to negotiate a Tribal-State compact under section 11(d)(3).
(E) Notwithstanding any other provision of this paragraph, the term "class 1l gaming" includes,
during the 1-year period beginning on the date of enactment of this subparagraph, any gaming
described in subparagraph (B)(ii) that wes legally operated on Indian lands in the State of Wisconsin
on or before May |, 1988 if the Indian-tribe having jurisdiction over the lands on which such
gaming was operated requested the State, by no later than November 16. 1988 to negotiate a Tribal-
State compact under section 11(dX3) of the Indian Gaming Regulatory Act (25 U.S.C. 2710(dX3)).
(F) If, during the |-year period described in subparagraph (E), there is a final judicial determination
that the gaming described in subparagraph (E) is not legal as a matter of State law, then such
gaming on such Indian land shall cease to operate on the date next following the date of such
JudiCial JECISION...........cerveemereeisneeseessesseesssesessses e o
§8) The_term "class Il gaming” means all forms of gaming that are r_;_ot class | gaming or class II
taming. ; o !
(9 The term “net revenues” means gross revenues of an Indian gaming activity less amounts paid out
as, or paid for, pnzes and total operating expenses, excluding management fees.
(10) The term "Secretary” means the Secretary of the Interior.
(Oct 17, 1988 P. L. 100497, 84, 102 StalL 2467, Dec, 17, 1991, P. L. 102-238 §2(a), 105 StaL 1908;
Oct 24, 1992 P. L. 102-497. § 16 106 Stat 3261) ,

HISTORY; ANCILLARY LAWS AND DIRECTIVES "UCH

References in text;.. )
'This Act", referred to in this section, is Acl Oct 17, 1988; P. L. 100497, 102 Su1 2467, popularly
known u the Indian Gaming Regulatory Act which appears generally as 25 USCS &2701 et seq. For
full classification of such Act consult USCS Tables volumes.

Amendment!: L
1991. Act Dee. 17, 1991. in para. (7), added subparax. (E) and (F)-
' 1992. Act Oct 24, 1992, in para. (7XE) deleted "'or Monlana after "Wisconsin”. -

Other praridona:

Definition of “C laii 1| gaming” aa Including certain types of gaming legally operated In Minnesota on
Indian landr. Act Oct. 23, 1989, P. L 101-121, Title I. &118, 103 StaL 722, provides: "Notwithstanding
any other provision of law, ihe term 'Class Il gaming' in Public Law 100-497 (25 USCS &2701 et seq,,
generally; for full cUnification consult USCS Tables volumes), for any Indian tnbe located in (be Slate of
Minnesota, includes, during the period commencing on the date of enactment of this Act and continuing
for 365 days from that date, any gaming described in section 4(7XBXu) of Public Law 100497 (para
(TXBXIO of this section| that was legally opented on Indian lands on or before May 1,.1988, if the Indian
tnbe having jumdieanon (jurisdiction) over the lands on which such gaming was operated, requested the
Sute of Minnesota no tiler (han 30 days after the date of enactment of Public Law 100497 [enacted Oct.
17, 1988), to negotute a tnbal-sute compact pursuant to section Ii(dX3) of Public Law 100497 [25
USCS 4 27i0(dX3)j."".
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Class Il gaming, defined/Act May 24,-1990, P. L. 101-301, 5 6, 104 SUL 209, provides: "NotwithstandinganT m

. any other provision of law, the term ‘class || gaming”includes, for purposes of applying Public Law 100- — ' <3
497 [amending this section, among other things; for ftill classification, consult USCS Tables volumes) with
respect to any Indian tnbe located in the Sute of Wisconsin or the Sute of Montana, during the 1-year . ©
" period beginning on ihe date of enactment of this Act, any gaming described in section 4{7XtiXU) of -I l ]
Public Law 100497 [para. (7)(B)(u) of this section] that was legally operated on Indian lands on or before <J .i.J i

May |, 1988, if the Indian tribe having jurisdiction over thelands on which such gaining was operated

‘(-

made a'requesti by no tiler than November”, 1988, to the Stale in which such gaming is operated to
negotiate 1 Tribal-State compact under section 11(d)(3) of Public Law 100497 [25 USCS &710(11X3)].""

RER PR Keyfi N

-u-tl1

Where blackjack operation nm by tribe'eiisted’prior to:-*" ""Challenge to National Indian Gaming-Cotnmiixion's

May |, 1988, but was subsequently titered to increase
number of tables and to expand hours of operation.Jibe
did not alter nature and scodc of iu csrdgamt, and

InajTToTribc's btickiack and as auch. urn need
not comply with ‘South. Dakota law on waver and pot
lIm ila-United Stafes v nisseioo-Wahpeton SioujT Tnbe
(19%£ CA8SD) 897 F2d 358

r-(fne_ year. gra3> period -provided b
i2703(7XD) dots not eilend to operition of slot machines
where such was illegal under both sure and federal laws.
United Slates v Cook (1991. CA2 NY) 922 F2d 1026.

"Pick Six” electronic gambling device is not Class Il
gaming device and is therefore not exempt from require-
ment of compact between tribe and state. Spokane Indian
Tribe v Uniled Sutes (1992. CA9 Wash) 972 F2d 1090, 92
CDOS 6985, 92 Daily Journal DAR 11211.

To quality as "Indian lands." land murt either be within
Indian reservauon or be trust or restricted land over which
midiariTTtBe exercises governmental power. Cheyenne River
SlotirTrmrrSoulh Dakota (1993. CAS SD) 3 F3d 273.

tery games offered by Indian tribe are “class 111~
games lawful only when run in conformance with tribal-
sure compact, where "Big Green™ and “Casb-3" are large-
suke games of chsnce entered from multiple locations
throughout reservation, because language, structure, and
legislative history of 25 USCS &703(7XAXi) indicate that
such games are not encompassed by word ** tto" in "'class
11" definition intended to include only traditional bingo

25. -USCS

determination that keao is Class H | gaming that tribes may
onJy offer punlunl w compact mlut
V.- «

A
0 pmg= « YEay htswnca? |iF1lladé.between games,,

mbecause Commission's determination that Congress saw
keno as “casino” game and intended to'place casino gamesl *

in Class Ill is permissible construction of 25 USCS'

&2703(7) and (8. Shakepee Mdewakanlon Sioux’Com-.

munity v Hope (1992, DC Minn) 798 F Supp-1399.( *
For purposes of 25 USCS &2703(4) and 2710(dX3XA),

. Narragansett Tribe "exercises governmentai power" and
' possesses “jurisdiction™, over settlement lands ia Charles-

town. Rhode Island; therefore, Indian Gaming Regulatory
Act (25 USCS &701 et seq.) is applicaole to settlement
lands. Rhode Island v Narragansett Tribe of Indians (1993,
DC R1) 816 F Supp 796.

Indian bands' arguments for inclusion of video puII _tab
games as class Il gaming under Indian Gaming Regulatory
Act (25 USCS &2701 et seq.) must fail, where games use
computerized opportunities in finite group or "deal” com-/
prised of predetermined mix of winning and losing oppor-!
tunities which, when purchased by player, arc displayed,
and its symbois revealed on video screen, because auch
games are precisely sort of ""electronic facsimiles' Congress
specifically excluded from class Il gaming under
&703(7XDXii). Csharon Band of Mission Indians v Na-
tional Indian Gaming Cotnm'n (1993, DC Dist Col) 827 F

and bingo-type games. Oneda Tribe of Indians v Wiscon- ggpp 26, motion den (DC Dist Col) 1993 US Dist LEXIS

sin (1990, WD Wis) 742 F Supp 1033.

§ 2704. National Indian Gaming Commission

(a) There is established within the Department of the Inter|or a Commission to be known as the Nat|onal

Indian Gaming Commission. / .

(bXD The Commission shall be composed of three full-time members who shall be appomted as follows:
a Chairman, who shall be appointed by the President with the~advice and consent”~the Senate;.

( (B) jtwo_associate memben,\vho shall be appointed by the Secretary of the Interior./__

The Attorney General shall conduct

background

lite Attorney General shall conduct a

background investigation on any person considered for appointment to the Commission.

(B) The Secretary shall publish in the Federal Register the name and other information the Secretary
deems pertinent regarding a nominee for membership on the Commission and shall allow a period
of not less than thirty days for receipt of public comment.

(3) Not more than two members of the Commission shall be of the same political party At least nun

members of the CommtS5tOirshflll~be enrolled members of any Indian tnbe.
(3)(A) Except as provided in subparagraph (B), the term of office of the members of the Commission

shall be three years.

(B) Of the initial members of the Commission—

(i) two members, including the Chairman, shall have a term of office of three years; and
(ii) one member shall have a term of office of one year. L
(5) No individual shaII be eligible for any appointment to, or to continue service on, the Commission,

whff= .

(A) has been convicted of a felony or Raming offense; | L]

(B) has any financial interest in, or management responsibility for, anv gaming activity: or

(O has a financial interest in, or management responsibility for, any management contract approved
pursuant to section 12 of this Act [25 USCS § 2711].

Commissioner may only be removed from office before the expiration of the term of office of the
member by the President (or, in the case of associate member, by the Secretary) for neglect of duty, or
malfeasance in office, or for other good cause shown.

(c) Vacancies occurring on the Commission shall be filled in the same manner as the original appomtment
A member may serve after the expiration of his term of office until his successor has been appointed, unless
the member has been removed for cause under subsection (bX6).

(d) Two members of the Commission, at least one of which is the Chairman or Vice Chairman, shall

constitute a quorum.
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(e) The Commission shall select, by majority vote, one of the members of the Commission to serve as Vice
Chairman. The Vice Chairman shall serve as Chairman during meetings of the Commission in the absence

of the Chairman. e o e'te
(0 The Commission shall meet at the call of the Chairman or a majority of its members, but shall meet at

least once every 4 months. > . .o tM-- e ecur.'me - o'l *t
(gXI) The Chairman of the Commission shall be paid at a rate equal to that of level IV of the Executive
Schedule under section 5315 of title 5. United States Code. “T—1 S

(2) The associate members of the Commission shall each be paid at a rate equal to that of lev~A~of
the Executive Schedule under section 5316 of title 5, United States Code.

(3 All members of the Commission shall be reimbursed in accordance with title 5, United States Code,
for. travel,.subsistence, and other necessary expenses incurrg by them in the performance of their
duties. .. e

(Oct. 17, 1988, P. L. 1(1)—497 §3 102 Stat. 2449)) -

§2705. Powers of the Chairman
(@) The Chairman, on behalf of the Commission! shall have power subject toan appeal to the Commission.

to—mer i
-.(1) issue orders- of temporary closure of gaming act|V|t|e7s as prowded in sectlon 14(b</[23 USCS

*

" levy and collect civil fines as provided in section 14(3) [25 USCS § 2713(a)] -
(3) approve tribal ordinances nr rrsniminns regulating class 11 gaming and class 111 gaming as provided
in section 11 (25USCS § 2710); and
(4) approve management contracts for class Li gaming and class |1l gaming as provided in sections-
11(dX9) and 12 (25 USCS 8§ 2710(dX9), 2711].

(b) The Chairman shall have such other powers as may be delegated by the Commission.

(Oct. 17, 1988 P. L. 100497, §6, 102 Stat. 2470))

'§2706. -Power* of the Commission ' ' * ' *
(@ The Commission shall have the power, not subject to delegation—
(D) upon the recommendation of the Chairman, to approve the annual budget of the Commission as
provided in section 18 (25 USCS § 2717];
(2) to adopt icwilations for the assessment and collection of civil fines as provided in section 14fal 125 .
USCS’ 82713(a)]; ~——eemeem e
(3) bv an affirmative vote of not less than 2 members, to establish the rate of fees as provided in section
18 [25 USCS § 2717];
(4 by an affirmative vote of not less than 2 members, to authorize the Chairman to issue subpoenas as
provided in section 16 [25 USCS § 2715]; and
(5) by an affirmative vote of not less than 2 members and after a full hearing, to lavék@ermanent a
p7ora rder of the Chalrman closing a zaminp activity as provided |nYSch|on Ufblm 129USCS

(b) The Comm|SS|on—
(2) shall monitor class 11 gaming conducted on Indian lands on a continuing basis;
(@ shall inspect and examine all premises located on Indian lands on.which class I gamingis
conducted; e, ,eneee
(3) shall conduct or cause to be conducted such background investigations as maybe necessary;

(4) may demand access to and inspect, examine, photocopy, and audit all papers, books, and records
rwpeFtiiig gW.Crevrmn-' ni cl.tai il gaming conduced on Indian lands and any other matters necessary

to carry out the duties of the Commission under tms Act: ~
(5 may use the United States mail in the same manner and under the same conditions as any
department or agency of the United States; * * ” - .
(6) may procure supplies, services, and property by contract in accordance with applicable Federal lans
d regulations;
may enter into contracts with Federal. State, tribal and private entities for activities necessary to
the discharge of the duties of the Commission and, to the extent feasible, contract Ihe enforcement of
thbe Commission's regulations with the Indian tribes; . ttT
(8) may haidlOch'Tieanngs, sit and act at such times and plrces, take such testimony, and receive such
evidence as the Commission deems appropriate;
(9 may administer oaths or affirmations to witnesses appearing before the Commission; and
(120) shall promulgate such regulations and guidelines as it deems appropriate to implement the
provisions of this Act. .
(c) The Commission shall submit a report with minority views, if any, to the Congress on December 31,
1989 and every two years thereafter. The report shall include information on—
(2) whether the associate commissioners should continue as full or pan-time officials;
(2 funding, including income and expenses, of the Commission;
(3) recomraendauons for amendments to the Act; and
(4) any other matter considered appropriate by the Commission.
(Oct. 17, 1988 P. L. 100497, § 7, 12 Stal 2470)

320

Indian G

. Reference
-Th|s Ac

i s

52707. Comm
(@) The Chairm::
of basic pay p=>
(b) The CchalT.)
provisions of tit.!
be.paid without
USCS §85101 .
noindividual C
the {General Sck
(¢) TheChainnr
States Code, but
basic pay payab.
(d) Upon the re
personnel of sue
Act, unless othe
(e) The Secretar
basis such admi
(Oct 17,1988,

Reference

"This Ac
+ known as
full classi!

§2708. Comir
The Commissic
to enable it to
agency shall fut
(OcL 17, 1988

§2709. Inter!:
Notwithslandin
vested in theSe
to supervision o
The Secretary s
Indian gaining

(Oct 17, 1988

" Reference
"This Ac
known »s
full classi

§2710." Tribai

(axl) Class | ¢:

- -be subject tt

1(2) Any cla;

but shall be

(bXI) An India

tribe's jurisc

(A)such

person,.

lands by

B) the |

the Chai

A separate .

India?tajland:

(@ The Ch

,. regulation o

resolution p

(A) exce

. responsu
Z,"-.(B)netr '
@) to,



Indians

of the Commission to senve as Vice
of the Commission in the absence

ty of its members, but shall meet at
I . - 't

to that of level IV of the Executive

t a rate equal to that of level V of

Code.

ce with title 5, United States Code,
them in the performance of their

ect loan appeal to the Commission
»m o= fe * 1\
ovided in sectloln .14<b),425rLJ,§CS

S §2713@)]" ‘
gand class Il gaming as provided

11l gaming as provided in sections

y the Commission.

~ual budget of the Commission as
€s as provided in section Ufa) [25
e rate of fea as provided in section
he Chairman to issue subpoenas as
full bearing, to make permanent a
ded in section 14(b)(2) [25 USCS

cntinuing basis;

~&s on which class Il gaming is

gadons as may be necessary;

adit all papers, books, and records
ds and any other matters necessary
nder the same conditions as any
dance with applicable Federal lans

enuties for'activities necessary to
ible, contract the enforcement of

e such testimony, and receive such

re the Commission; and
appropriate to implement the

to the Congress on December 31,
ion on—
art-time officials:

25 USCS §2710.

=*rr«v. =) sal, A** I'm

Indian Gaming Regulation
+ - HISTORY;ANCILLARY LAWS AND DIRECTIVES :

Reference* la text: " - ——-a w o ovivoE e =i he
“This Act", referred to in (his section, is Act Oct. 17, 1988, P. L. 100-497, 102Stat. 2467, popularly "' -u’
known as the Indian Gamin* Regulatory Act, which appears generally as 25 USCS§2701 et seq For
full classification of such Act, consult USCS Tables volumes, e <1 /;
ivo 2 v-at"? KIS & e i - ;! -q usm
§2707. Commission staffing T'~ ¢ -“'yd.*.* I ~e tyv'y.: Irdn;  1-

(@) The Chairman shall appoint a General Counsel to the Commission who shall be paid at the annual rate
of basic pay payable for GS-18 of the General Schedule under section 5332 of title 5, United State* Code.

(b) The Chairman shall appoint and supervise other staff of the Commission without regard- to. the ,,

provisions of title 5, United States Code," governing appointments in the competitive service. Such staffshall
be paid without regard to the provisions of chapter 51 and subchapter 111"of chapter 53 of such title [5
USCS 88 5101 et seq, 5331 et seq) relating to classification and General Schedule pay rates, except that
no individual so appointed may receive pay in excess cf the annual rate of basic pay payable for GS-17 of
the GeneraTScESInfe"Ulldg section 5332 e Ttnat.titic. s =4t 7
(cjThe Chairman may procure temporary and intermittent services under section 3109(b) of title 5, United
States Code, but at rates for individuals not to exceed the daily equivalent of the maximum annual rate of
basic pay payable for GS-18 of the General Schedule. . —mincls.it tit)

() Upon the request.of;the Chairman, the head of any Federal agency is authorized to detail any of the
personnel of such agency, to the Commission, to assist the Commission in carrying out its dutles under this
Ac:, unless otherwise prohibited by law. . .

(e) The Secretary °f Administrator of General Servlces shall provlde to the Commlssmn on a reimbursable
basis such administrative support services as the Commission may request. ]

(Oct. 17,1988, P. L. 100497, 88, 102 Stal 2471) - Cee r.--

=, , HISTORY; ANCILLARY LAWS AND DIRECTIVES

References In text: * 7

This Act", referred to in this section, is Act Oct- 17, 1988, P. L. 100- 497 102 StaL 2467, popularly

known as the Indiso Oeming RegulatoryAct, which appears generally as 25 USCS §2701 ct seq.For'-1

full classification of such Act, consult USCS Tables volumes.

- -’ . . . _ 1 ﬂ i

§ 2708 Commission; access {0 information
The Commission may secure from any department or agency of the United States information necessary
to enable it to carry out this Act Upon the request of the Chairman, the head of such department or
agency shall furnish such information to 'he Commission, unless otherW|se prohibited by law.

(Oct. 17, 1988 P. L. 100497, §9, 102 S'aL. 2472)

§2709. Interim authority f0 regulai’j gaming j
Notwithstanding any other provision 7f this Act, the Secretary shall continue to exercise those authorities
vested in the Secretary on the day before the date of enactment of this Act [enacted Oct 17, 1988] relating
to supervision of Indian gaming until such time as the Commission is organized ana prescribes regulations.
The Secretary shall provide staff and support assistance to facilitate an orderly transition to regulation of
Indian gaming DY the COMIMISSION..........cccvuuurrieiie e sesssissee s ssesss s ssss st ssss s sesssssssss

(Oct. 17, 1988 r.'L. 100497, § 10, 102 Stat'2472) S :

HISTORY; ANCILLARY LAWis AND DIRECTIVES
Reference! lo text ‘o <
""This Act", referred to in this section, is Act Oct. 17, 1988, P. L. 100-497, 102 Stat 2467. popularly-
known as the Indian Gaming Regulatory Act, which appears generally-aa 25 USCS &2701 et seq. For
full classification of such Act. consult USCS Tables volumes.

§2710. Tribal gaming ordinances » i <

)

j .
@@ Cl-its 1 gaming nn Indian lands is within the excluswe Jurlsdlctlon of the Indian tribes and shall not /ﬁﬁ -

be subject to the provisions of this Act. e - - .
(2LAny class 11 gaming on Indian lands shall continue to be within thejurisdiction of the Indian tribes,
but shall be subject to the provisions of this Act. »

(bXD An Indian tribe may engage in, or license and regulate. clauJ- gamlng on Indlan lands within such
tribe’s jurisdiction, if— —
(A) sucfTIndian gaming is located within a State that permits such garninR for/any purpose bv a
person, organization or entity (and such gaming is not otherwise specmcally p rdhlglteddn Indi
landi by Federal law™sncf). ~
&I%JI&(]: governing body ot tne radian tribe adopts an ordinance or resolution which is approved by
airman.
A separate license issued by the Indian tribe shaII be reauired for each place facility, or location on
Indian lands at which class LI gaming is conducted.
(@ The Chairman shall approve any tribal ordinance or resolution concernlng the conducL or
regulation ot class U gaming onTthe Indian lands within the tribe's junsdicuor/ifAuch ordinance or
resolution provides that—

"m(A) exWppt as provided in paragraph (J), the Indian tribe will have the sole proprletary interest and
responsibility for the conduct of any gaming activity; SW
(B) pet revenues from any tribal gaming are not to be used for purposes other than—

(i) to lund tribal government operations or programs;
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(ii) to provide for the general welfare of the Indian tribe and |ts members; -

(iii) to promote tribal economic development; < T e re-trmeT
"(iv) to donate to charitableorganizations; orm J
l(v) to help fund operations' of local government agencies;" "T,1 vV 'hi
(Q annual outside audits ot uic gaming, which may be encompassed within eX|st|ng independent
tribal audit systems, will be prowded by the Indian tribe to the Commission; AL A B

.(D) all contracts for supplies, services, or concessions for a contract amount in excess of $25.000,
annually (except contracts for professmnal Iegal or accounting services) relating to such, gamlng)
, shall.be subject to such, independent audits; ."..j,,, e *--- D-- .r
(E) the construction and maintenance of the gaming facility, and the operatlon of .that gamlng, ise
» conducted ina manner which adequately pr-tects the environment and the publlc health and safety;"
e and > ... jo m . r - *?
' (F) thereis an adequate systemwhich— .i*a; = I, Wi-X-.uzs
(i) ensures that background investigations arc’conductcd on the primary, managimicnt officials'!
/.-, " anfrvey-emBToveeS Ot 'the-yammyg enterprise: and IEal.oveniithc.ot.sucn.oiliciais and-.thdr)

"o Lmanagementls conducted on an ongoing.baaia; and ti-n"*eeit W ™ » Jj-i.ito.l >mld
(ii) includes— S . -*o em -It'swwy; SfeSe!

. ®oC.-i, (I) tribal -licenses for-primary management-officials and key employees-of the'gaming)

mir’ .. enterprise with-prompt notification to the Commission of the issuance'of such licenses; ')

(1) a standard whereby any person whose prior activities,'criminal record, if any,-'or-
‘'m reputation, habits and associations pose a threat to the public interest or to the effective
regulation of gaming, or create or enhance the dangers cf unsuitable/ainfair, or illegal
practices and methods and activities in the conduct of gaming shall not be eligible-for-
employment; and
(1) notification by the Indian tribe’ tolhe Commission of the results of such background
check before the issuance of any of such licenses.
(3 Net revenues from dly class 11 gaming activities conducted or licensed by any Indian' tribe, may be
used to make per capita payments to manbers.of the Indian tribe only.if— m -
(A) the Indian tnbe has prepared a plan to allocate revenues to uses authonzed by paragraph (2XB):
(B) the plan is approved bv the Secretary as adequate, particularly'with respect to uses descn,bed in'
clause (i) or (iii) of paragraph (2)(B);

' (C) the interests of minors and other legally incompetent persons who are entitled to receive any of
the per capita payments ye protected and preserved and the per capita payments are disbursed to
the parents or legal guardian of such minors or legal incompetents in such amounts as may be
necessary lor the health, education, or welfare, uf the minor or other legally incompetent person
under a plan approved by the Secretary and the governing body of the Indian tribe; and "

(D) the per capita payments are subject to Federal taxatlon and tribes notify members of such tax
liability when payments are maHe!  / . t1--

(4XA) A tribal ordinance or resolution may provide for the licensing or regulation of class Il gaming

activities owned by any person or entity other than the Indian tribe and conducted on Indian lands,,

only if the tribal licensing requirements include the requirements described in the subclauses of.
subparagraph (BXi) and are at least as restrictive as those established by State law governing similar
gaming within the jurisdiction of the State within which such Indian lands are located. No person

or entity, otner man ihe IndEnnrtbe, stiaii be eligible to receive a tribal license to own a class 11

gaming activity conducted on Indian lands within the jurisdiction of the Indian tribe if such "person
oEcauty would not be eligmic to receive n State li h‘ﬁense to conduct the same activity within the

jurisdiction of the SUte. . N
(BXi) The provisions of subparagraph (A) of this paragraph and the provisions of subparagraphs

(A) and (B) of paragraph (2) shall not bar the continued operation of an |nd|V|duaIIy owned, 1 *
class 1l gaming operation that was operating on September 1,1986, if— . *“ - ;o m
(1) such gaming operation is licensed and regulated hy an Indian tribe‘ pursuant to-an
ordinance reviewed and approved-oy tne Commission.in accordance.with, sectlon 13 of.the
Act [25 USCS §2712], \ CI it va*r o« C.
(1) income to the Indian tribe from such gammg is used onIy for the purposes described in >
paragraph (2)(B) of this subsection,
. (iriTHol 1cSS than 60 percent of the net revenues is income to thejndian t"* i
(1V) the owner ot such gam'mg-Operation pays an appropriate assessment to the National
Indian Gaming Commission under section 18(a)(1) [25 USCS § 2717(a)(1)] for regulation of
m* such gaming, -
(ii) The exemption from the appllcatlon of this subsection prowded under thls subparagraph
may Rot be transferred lo any person or entity and shall remain in effect only so Igpgm the
pming activiiy remains within the same natSTfand scope aa operaiea on ihe date of enactment
or this Act (enacted Uct. 17, 1983).
(iii) Within-sixty davs of the date of enactment of this Act [enacted Oct. 17, 19881 the Secretary <,
shall prepare a list of each individually owned gaming operation to which clause Ii) applla and (;LP
/H31T pubDiisn suen list in the Federal Register. :
(cXD The GommissioiTtnay consult wnn appropriate law enforcement officials concerning gaming Ilcenses —
issued by an Indian tribe and shall have thirty days to notify the Indian tribe of any objections to  //
issuance of such license.

(@XOf
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(@ If, after the issuance of a gaming license by an Indian tribe, reliable information is received from
the Commission indicating that a primary management official or key employee does not meet the
standard established under subsection (bX2XFK||)(U) the Indlan trlbe shall suspend sutlin license antl
after notice and hearing, may revoke such license-: ;
(3 Any Indian tnbe which operates a class Il gaming act|V|ty and vvhlch—
A) has continuously conducted such activity for a period of not less than three years, including at
least one year after the date of the enactment of this Act [enacted Oct. 17, 1988]; and > .......
r> (B) has otherwise complied W|th the prOVIS|ons of thls section may petltlgn the Commission for a
l_

Indian Gaming Regulation

certificate of self-regi'lMirm-:_::-.T.; . . . rear. = iU
(4)Thc Commission shall issuea certlflcate nfvlf regulatlon if it determines from available information,
and after a hearing if requested by the tribe; that the tribe ha*t -" $ et -h vie
(A) conducted its gaming activity in a manner which”* s * ~ o= e - -
--‘(i) has resulted in ah effective and honest accounting of all revenues; .

(i) has resulted in a reputation‘for safe, fair, and honest operation of the activity; andn <
' fiin has been- generally free of evidence of criminal or dishon«t activity;

(B) adopted and is"implementing adequate systems .for—. Njove
* (i) accounting for all revenues fronTEEe activity; oo .
..(ii) investigation, licensing, and monitoring of all employees of the gaming activity; and
(iiif) investigation, enforcement and prosecutlon of violations of its gaming ordinance and
regulations; anu .. . . ...

(C) conducted the operatlon ona flscally and economlcally sound basis.

(3) During any year in which a tribe has a certificate for self-regulation—

(A) the tribe shall not be subject to the prOV|S|ons of paragraphs @, @, (3), and (4) of section 7(b)

[25 USCS §2706(bXIH4)I; = - ‘omp*

(B) the tribe shall continue to submit an annual |ndependent audit as required by section 1I(b)(2XC)

[25 USCS § 27! XbX2)(C)] and shall submit to the Commission a complete resume on all employees

hired and licensed by the tribe subsequent to the issuance of. a certificate of self-regulation; and

(C) the Commission may not assess a fee on such activity pursuant to section 18 [25 USCS § 2717]

in excess of one quarter ol | per centum of the gross revenue. . "

(6) The Commission may, forjust cause and after an opportunlty for a hearing, remove a certificate of

self-regulation by majority vote of its members..

(dXl1)Class ul gaming activities shall be lawful on Indian Imn

(A) authorized by an ordinance or resolution that—

(i) is adopted by the governing body of the Indian tribe having Jurlsdlctlon over such lands,
(if) meets the requirements of subsection fb). and -
(iii) is approved by the Chairman,

B Iocate;j in a State that permits such gaming for any purpose by any person, organization, or

entity, an

(Q conducted in conformance with a Tribal-State compact entered into by the Indian tribe and the

State under paragraph (3) that is in effect.

(2XA) If any. Indian tribe proposes to engage in, or to authorize any person or entity to engage in, a
class 111 gaming activity on Indian lands of the Indian tribe, the governing body of tbe Indian tribe
shall adopt and submit to the Chairman an ordinance or resolution that meets the. requirements of
subsection (b). 1
(D) The Chairman shall approve any ordinance or resolution described in subparagraph (A), Unless
the Chairman specifically determines that—

~(i) tne ordinance or resolution was not adopted in compliance with the governing documents of
the Indian tribe, or. --’ ~ 1 7
(i) the tribal governing body was significantly and unduly influenced in the adoption of such
ordinance or_ resolution By any person identified in section 12(?)(1)(D) [2L [ISCS
sTmraaxDjj : A A e

Upon the approval of such an ordinance or resolution, the Chairman shall publish in the Federal

Register such ordinance or resolution and the order of approval. . .

(Q Effective with the publication under subparagraph (B) of an ordinance or resolution adopted by

the governing body of an Indian tribe that has been approved by the Chairman under subparagraph

(B), class HI gaming activity on the Indian lands of the Indian tribe shall be fully subject to the

terms and connitrotu Uf the TribahState compact entered into under paragraph (3) by the Indian

tribe that is id effect.

(D)(i) The governing body of an Indian tribe, in its sole discretion and without the approval of the
Chairman, may adopt an ordinance or resolution revoking any prior ordinance or resolution that
authorized class 111 gaming on the Indian lands ofthc Indian tnbe. buch revocation shall render
class Hrgaining illegal utrtlre tnaian lands of such Indian tnbe. " T —_ —
(i) The Indian tribe shall submit any revocation ordinance or resolution described in clause (i)
to the Chairman. The Chairman shall publish such ordinance or resolution in the Federal
Register and the revocation prowded by such ordinance or resolution shall take effect on the
date of such publication.

(iiif) Notwithstanding any other provision of thls subsection—
(I) any person or entity operating a class |11 gaming activity pursuant to this paragraph on
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\ the date on which an ordinance or resolution described in clause (i) that revokes authoriza-
tion Tor such class 111 gamln activity is published.in the Federal Register may, during the
11-vear period beginning on the date on which.anrh rrvncation ordinance or resolution is
published under clause (u). continue ufoperate such activity in contormance with ihdITibal-
State compact entered into under paragraph (3) that Is in effect, and , ; yi-, o mm
:(I1) any civil action that arises before, and any crime that is committed before, the close of
such 1-year period shall not be affected by auch revocation ordinance or resolution.

m

\(3XA) Any Indian tribe havingjurisdiction over the Indian lands upon which a class Ul gaming activity
is being conducted, or is to be conducted, shall request the State in which such lands are located to
enter into negotiations for the purpose of entering into a 1 nbai-statc compact governing the mmiuct—
of gaming activities. Uoon receiving such arcoucst. the State shad negotjate with the Indian tribe
'in good faith to enter into such a compact: - | VHuithro.. \. "
(B) Any State and any Indian tribe,may.enter, into a Tribal-State compact governing gaming
actiyjue3~sB ihe Indian lands of the Indian tnbe, but such compact shall talce~gffoct only*-CTW
notice;iff
Federal
'(C) Any Tnbal-State compact'tiegonaifcd under subp”griph/(Apmay)include provisions relating
to—

(i) the application of the criminal and civil laws and regulations of the Indian tribe or the State
«that are directly related lo, ana necessary for, the licensing and regulation of such activity;
(i) the allocation of criminal and civil jurisdiction between the State and the Indian tribe

necessary for the enforcement of such laws and regulations -- - ee
(iii) the assessment by the State of such activities in such amounts as are necessary to defray the
costs-STregulating such activity; ; e e o

(iv) taxationby the Indian tribe of suq-actlwty in amounts comparable to amounts assessed by
the State for comparable activiues; -, S LeM-I; [ e
() remedies for breach of contract -] ‘e

(vi) standards for the operation of such activity and maintenance ofthe gaming facility, including
licensing; and

(vii) any other subjects that are directly related to the operation of gaining activities.

(4) Except for any assessments that may be agreed to under paragraph (3)(C)(iii) of this subsection,

noth

ing in this section shall be interpreted as conferring upon a State or any of its political subdivisions

Tithontv to impose-any lax, lee. chareeTor other assessment upon an Indian tribe or upon-any-nlhcr
"person or entity authorized by an Indian tribe to engage in a class 111 activity;. No State,may refuse to
enter into the negotiations described in paragraph (3XA) based upon the lack of authority in such State.
orTGTgjtrrind SQbdlvs I2nOcMmpogse”~uch™dai,.feje. charge, or other assessment.. ...

(S3 Nothing in this subsection shall impair the nglit ol an Indian tnbe to regulate class 111 gaming on
its Indian lands concurrently witlnlre Slater tXCgpr to the extent that such regulation is inconsistent

with,
entered into by the Indian tribe under paragraph (3) that is in effect.
(6) The provisions of section 5 of the Act of January 2, 1961 (64 Stat. 1135) (15 USCS § 1175] shall

or less suingenrthanrthe State laws and regulations made applicable by any Tribal-State compact

not apply to any gaming conducted under a Tribal-State compact that—
(A) is entered into under paragraph (3) by a State in which gambling devices are-legal, and

N |

B) is in effect.

(o (A) The United States district courts shall have jurisdiction over—

Sr.

(i) any cause of acuon initiated by an Indian tnbe arising from the failure of a State to enter
into' negotiations wnnrihe Indian tribe for the purpose ol entering into a-Trihal-State compact----
under paragraph (3) or lo conduct such negotiations in good faith,

(ii) any cause of action initiated bv a State nr Indian tribe to enjoin'a'class 111 gaming activity™

%

located on Indian lands and conducted in violation of any TribaI-S>tate compact entered into___

under paragraph (3) that is in eff«t »nd <
(iii) any cause Of action initiated by the Secretary to enforce the procedures prescribed under-
subparagraph (BXvii).

(BXi) An IndiimtrThe miyThiriate a cause of action described in subparagraph (A)(i)  nly)after the

close of the 180-day period beginning on the date on which the Indian tribe requested the State
to cnfemilu neituitanons Uhdcr paragraph 13hal. 1

1 (i) In any action described in subparagraph (A)(i), upon the. |ntroduct|on of evidence by an

/>WA, N

[
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Indian tribe that—
N a Tribal-State compact has not been entered into.under paragraph (3), and
(1) the State~dl<rhst responcTto'ihe request of the Indian tribe to negotiate such a compact
or did not respond to such request in good faith,
the burden of proof shall be upon the State to prove that the State has negotiated withtbe Indian
tnoc in gexxTfaith to conclude a Tribal-State compact governing the conduct of gaming activities.
-yliii) I(Tin any action described in subparagraph (A)(i), the court finds tnat the State has failed
to negotiate in good faith with the Indian tribe to conclude a Tribal-State compart governing
the conduct of gaming activities, the court shall order the State and the Indian Tribe to conclude
such a compart within 2 60-day period. In determining in such an action Wnether a Stale has
negoTiated m good f&ltfi. the court—  ~ [~
" (I) may Uke'Tmo account the public interest, public safety, criminality, fmanmal integrity,
and advene economic impacts oifcMstiiig gaining iclivilldsS, Jail

®
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(U) shall consider any demand by the State for, direct taxation of the-Indian tribe or ofany
'.ndlan lagas ** widi-nrr iiiat the State has not negotiated in good faith. -:'e +- eemm  -ini
(|v) If a State and an Indian tribe fail to conclude a Tribal-State compact governing the conduct*
gaming activities on t> Indian lands.subject to the jurisdiction of such Indian tribe within'
e 60-day period provide in the order of a court issued under clause (iii), thr Indian tribe andj
7the State shall each submit to-mmediator appointed by. the court a proposed compact .that.,
represents them last best oHer lor a compact. 1ihe'ffltdlAtor shah select trom the two proppaed:
*compacts the one which best ‘comports™with the thrms of this [ﬁqt and any other applicable*
Federal law and with thc tindings and order ol tne coun.-" 1/ '
(v) i he mediator appointed by the court under’clause (|v) shall submlt to the State, and the
Indian trihr the rampant selected hy the mediator under clause (iv). ij
(vi) If a Stale consents toa proposed compact during the 60-day period beginning on the date
on which the proposed compact is submitted by the mediator to the State under clause (v), the'
proposed compact shall be treated os & Tribal-State compact entered into under paragraph ()™
(vii) If the State does not consent during the 60-day period described in clause (vi) to a proposed,
compact submitted.by a mediator under clause (v), the mediator shall notify the Secretary, and;-
the Secretary, shall prescribe, in consultation with thcTiicnan tnbe..procedures N -
“ (1) whiclFare consistent witiTthe proposed compact selected by the'mediator underrclattse
(iv). the provisions of this Act,' ana the relevant provisions of the lawa of the State, and'-.Vlj
(1) under which class Ulrgaming may be conducted on the Indian lands over which.the.
Indian tribe has jurisdiction.-eses o o o - m - ee o
(8XA) The Secretary is authorized to approve any Tribal-State compact entered into between an Indiam®
tribe and a State governing gaming on Indian lands of such Indian tribe.
(B) The Secretary may dlsapprove a compact described in subparagraph (A) onl/ jTSUCh compact

violates— t— — —1i ... ;
(i) any provision of this Act, " 7
(ii) any other provision oi Federal law that does not relate tojurisdiction over gaming on Indian
lands, or e -. —+ - o« ..
flip the trust obllgatlons of the United States to Indians. .. mm .

(Q If the Secretary does not approve or disapprove a compact descnbed in subparagraph (A) before
the date that is 45 days alter the date on which the compact is submitted to the Secretary for
approval, the compact shall be considered to have been approved by the Secretary, but only to the
extent the compact is consistent with the provisions ot ttus~AcU e NTip! 1 o o
(D) The Secretary shall puousti m the Federal Register notice of any Tribal-State compact that is
e approved, or considered to have been approved, under this paragraph.
(©) An~Indian tnbe fflgy uitcr-into-a-manggment contract lor. the operation of a class HI gaming
activity if such contract has been submitted to, and approved by, the Chairman. The Chairman's review:
. and approval of such contract shall be governed by the provisions of subsections (b), (c), (d), . @»
and (h) of section 12 [25 USCS 8§ 271I(bMd). («Mb)]- ...
(e) For purpases of this section, by not later than the date that is 90 days after the date on which any tribal *
gaming ordinance or resolution.is submitted to the Chairman, the Chairman shall approve such ordinance
or resolution if it meets thr requirements of this section. Any such ortGnancc or resolution not acted uponi
at the end ol that 90-day period snail be considered to have been approved by the Chairman, but only to

the extent such ordinance or resolution is consistent witn the provisions of this Act. i- . ..

(Oct 17. 19887P. L. 1KR97, § 11, 102 StatT2472.)

'

, HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:

"This Act”, referred to in this sectron is Act Oct 17, 1988, P< L. 100-497, 102 Stat 2467, popularly mm
known as the Indian Gaming Regulatory Act which appears generally as 25 USCS 55 2701 et seq. For
full classlflcatlon of such Act consult USCS Tables volumes. ? ; >«

oyl

. * . i.-

INTERPRETIVE NOTES AND DECISIONS - 1

Adoption by tribe of tribal ordinance authorizing eon-
duct olt class II gaming on rtltrvatl%o is ncljt precondition

tale's_ohligation to nego ribaj-s'iale compact re-
g rrimg rTOR ?'T gsming, M&]I’EOTE stale is required to-~
cegooaxe witn tnoedpon request Mashanrucketftquot

Since 25 USCS 92710(dK %expresaly provides for con-
tinuing application of 15 USC 5 1175, with certain cxcep-
tiona, 1t cannot be said that 35 USCS 2701 et seq. pre-
empts or repeals 15 USCS 81175. United Slates v Cook
(1991, GA2 NY) 922 F2d 1026, - —a'-e........ |
Term “lotto™ as used within Indian Gaming Regulatory
Act (15 OsCs 44 '2701-2721) means bipao-tihe pme and
does Dot include lottery games which art Cits* |11 gaming
activities which stale may. regulate or prohibit Oneida
Tnbe of Indians v Wisconsin (1991, CA7 Wis) 951 F2d
757.
_’Such ««miny” lantuaie of 25 USCS f 2710(dXIXB)
ot require sute to negotiate with rcspcmn lo forms of
n docs not presently permit and because video

d tradition*] keno are pffl fsute-where videor . _

L. . LYTTION

keno was Fermlssmle but where traditional keno was illegal
did not relusc to negShate in good faith where it would not
allow traditional Keno as pan QL tribai-stiie gaming com-
pact; additionally, otherlanguage in statute expressly pro-
viding for federai jurisdiction over claims under Act is-

sufficient to abrogate states” eleventh amendment immu-,
nity. Cheyenne River Sioux Tribe v South Dakota (1993—
CA3 SD)3F3d273. ...

Indian Gaming Regulatory Act (25 USCS &=2701-2721
does not operate to waive provision of Johnson Act (1
USCS 81175) prohibiting possession or use of video lottery
terminals on tribal land in Oklahoma since Oklahoma is
not state in which such gambling devices arc le gii Citizen
Band Potawatomi Indian Tribe v Green (1993, CAIO Okla)
993 F2d 179.

Indian tribe's blackjack gaming operation is improper
under 25 USCS 8710(bXI)(A), where beUimitaJteaja.
high as 5100 and state bet limit is 33. beenuse,same.

O e AT APy i 65 15 8L

cf Justice (1989, DC SD) 718 F Supp 755.
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25 USCS 82710 -Loir."-.-1'.01i.'t Indians

mBtate must negotiate with tribe for purpose of formulal--2 duqgood-fijthl negotiations Jtgirding oertairr gaming lo -
ing tribal-stale compact concerning terms of operation of J tivitiesto.be conducted on tribes-landtwill not be dis-
gamci of chance, despite state's argument that tribe must ~ missed, because 23.USCS &710(dX7XAXi), on its face, ,
pars'tribal ordinance fint, because 23 USCS &710(dXI) .' abrogates sutesl Eleventh Amendrncni-immunity to this',
sets forth 3 preconditions for ciass 111 giming to be lawfol ~I hlpe_gi acticm, and LOfigfosT'power to abrogate is d ear
on Indian lands but does not articulate any time sequence; > Srvxlonltrpaiam C Tinrigdprerliry stuhnrityttver IrtdtaJT:
malting state obligated to enter compact negotiation* upon Vanaua. SemmoleiTnbe ot Honda v State (1992, 5b Fla)
mere request by tribe. Maihantucket Pequot Tribe v Con-. I.801FSuppTHS.", fl

necticn: DC Coon) (1990, DC Conn) 737 F Sapp 169.+ a*.
State is required to negotiate with Indians over induiion, ..

in tribal-stale compact of any activity that includes™ ele-
menu of prize, chance, and consideration and tha isnot '

Partnership is denied injunction preventing tribe from
taking action, to scire or assume control of bingo hall on.
'reservation, even though tribal agency's mass denial under
23 USCS J 2710 of parmenhip employees” applicatioua for

prohibited expressly by ttate constitution-or-law lwhere-7;licenses to work-in-bingo hall isTound to be arbitrary and
stale is adamantly refusing Indiana any right to operateilot ;r-..capricious, because-tribal court has ordered arbitration of
machines, video, and casino games even though it permits” j*ha dispute between, tribe and.partnership it agreed to let
state-operated lottery and parimutuel on-track betting, be-,j:7manage bingo hall, and nothing in Indian Gaming Regula-
cause state's position is inconsistent with requirement that ““Iory Act (25 USCS J82701%®l seq.)jive* Court power lo
it negotiate “in good faith” under 23 USCS j 2710(d).-Lae";;" protect non-Indian partieswho-'chooae to invest m Indian**
Du Flambeau Band of Lake Superior Chippewa Indians vi- gaming. Tamixmi; Partners, Ltd-'v;Miceoaukec Tribe of
Wisconsin{1991-W-B-W-b}770 F Supp 480 .; , . — Indians (1992, SD Fla) 803 P Supp 401.*5<w

Indian bank'’s action to compel negotiations and comple- City officials are enjoined preliminarily from interfering
tion of Tribal-State compact to govern gaming activites on ~ with casino gambling opcrsuon as permitted under tnbal-
its land b 'dismissed, ' even though 25 'USCS  state compact and 25 USCS &710, where compact clearly

}71(XdX7XA)(i) clearly authorizes tribal .claim against
sute in federal court, because Congress does not have

permita suchlgambling but patties dispute effect of tribal-
city agreements purporting to make operation comply with

power to abrogate Slate's Eleventh Amendment immunity - local law and regulations that do not allow such gambling,

when enacting legislation pursuant to Indian Commerce .

because tribe has better than negligible likelihood of success

Clause. Poarch Band of Creek Indiana v Alabama (1991. ' on merits, and public interest favors continuation of casino
SD Ala) 776 F Supp 550, later proceeding (SD Ala) 1992 - video gaming, which supports basic- community services
US Dbt LEXIS 1781 and access to education for poverty-stricken tribal mem-

State, but not individual officials of state gambling
commissioo, b dismissed from suit on grounds of sovereign
immunity, where Indian tribe seeks mandate ordering
officiab to negotiate in good faith to achieve tnbal/rute
compact governing conduct of certain gaming activities on
Indian lands in sute under 25 USCS $ 2710, because tribe
b seeking to require sute officiab to comply with federal
sutute by method that would not require unwarranted

ber*. Forest County Potawatomi Community v Doyle
(1992, WD W is) 803 F Supp 1526. . .
Indian tribe shall make do further per capita payments
of casino profits until there is approved plan in existence
+; for such distributions, and in meantime profits ahould be
deposited with clerk of court, where tribe has been making
payments only to persons living in county— in violation of
Indian Gaming Regulatory Act (25 USCS 582701 et seq.),

judicial interference into circutive discretion. Spokane wmsbecause tribal memben living outside county are being

Tribe of Indians v Washington (1991, ED Wash) 790 F
Supp 1037.

Federal district coun b without turisdkticn to order
governor to prgdSTtc-compact vttitimfiin tnbe wiK-~
raoecf~grpming (cavities on m bil land, where to order

harmed by operation of tribes current distribution of

. profits which .violates 25 USCS & 2710(bX3). Roas v Flan-
. mrean Santee Sioux Tribe (1992, DC SD) 809 F Supp 738.

State b required to enter into good-faith. negotiations
* with Indian tribe for iiirposes of forming Class |11 Tribal-

governor and tnbe to cond'sdg-~tribal- -3tate Conpag as maState compact pursuant to 25 USCS &2710(dX3). where

provided by 23 USCS t 271Q(dY7¥BKuih-wouldxISrlv be.*
tO Qrder~govern@r to exercbf Hisra-tinn h-ran® frHm|
court tnar not cnntrol discretion of IUte officer but may
only order Iter to perform mumtermJ duties. Poarch Band
‘tur)oek Indians v Alabama (1!}92 SD Ala) 784 F Suppl
Stale may collect license fees for simulcast horse raring

Gaming Act (25-USCS &8 2701-2721 and 18 USCS
, 1166-1168)preempts earlier federal laws giving sutes
. jurisdiction over Indian lands, and where tribe exercises

governmental power and has jurisdiction over its land,

because Gaming Act therefore applies to tribe's settlement’
land and permits rutes to assert jurisdiction over Class'Ul
+ gaming only through Tribal-Sute compact process. Rhode

from betting facilities located on Indian reservations, where. — Island v Narragansett Tribe of Indians (1993, DC R1) 816

sute imposes uniform tax on all racing associations and
fees generated are much greater than state's actual costs in
monitoring wagering facilities, because although 25 USCS
}710(dX3XCXUi) prohibits direct sute taxes on Indian
gaming activities beyond extent necessary to cover cost of
regulating gaming, aa does not prohibit indirect sute
taxation caused by taxing non-Indian entities who contract
with Indian tribes. Cabaxon Band of Mission Indians v

C i 992-ED I788FS
e ke il

rlﬂll

lowed by ‘conduct o< gamlng under tribal ind Icrieml’

~ti SUte cannot accept merliatnr.sel
EtrYivapai-Prescoa Indian 1'nbe v*"'Arizona (1992, DC
Ariz) 796 F Supp 1292. 4 %"

Indian tribes' claims against sute are dismissed under
Eleventh Amendment, but jurisdiction will be retained to
consider amendment to name sute officiab as defendants,
where tribes allege sute bas not negotiated in good faith
toward reaching tnbal-stste gaming compact under Indian
Gaming Regulatory Aa (IGRA) (25 USCS &2701 et
seg-k because thee b no implicit-wiiver of sovereign
immunity in plan of IGRA. and IGRA jurisdictional
provision at 8710(dX7XBXii) b not clear Congressional
usurpation of immunity given uncertainty of Congress's
power (0 do so under Indian commerce clause. Saul Sic.
Marie Tribe of Chippewa Indians v Michigan (1992, WD
Mich) 800 F Supp 1484. *

Indian tribe's court challenge lo sute's failure to con-

326

F Supp 796. e
For purposes of 25 USCS &2703(4) and 2710(dX3XA)
. Narragansett Tribe “exercises governmental power” and
“ possesses ‘jurisdiction” over settlement lands in Charles-
town, Rhode Island; therefore, Indian Gaming Regulatory
Act (23 USCS &2701 ct seq.) b applicable to settlement
lands. Rhode Island v Narragansett Tribe of Indians (1993,
DC RI) 816 F Snpp 796/~
e b 3

p
idiam V KX|uaa“(TQQ3 DC Kan 818 ? Supp 1(XJ,"
motion den (DC Kan) 1993 US Dbt LEXIS 3148. .

Sute's failure to reopen negotiatidnsfor establishment
of gaming on Indian lands did not give tribe claim under.
25 USCS 8710. where sute and tribe concluded compari
giving tnbe right to conduct giming at 3 sites but not at'
fourth site desired by tribe, and when sute failed to reopen
negotiations, tnbe brought action seeking to compel sute
to conclude compact on founh site, because original Com-
paq appeared to be final, and tribe coold have brought-
action before concluding cocnpaq if sute was not negotiat-
ing in good faith. Wisconsin Winnebago Nation v Thomp-
son (1993. WD Wb) 824 F Supp 167.

TribsJ-Sute Compaq covering class H1 giming on In-
dian lands cannot be put into effect, even though properly
submitted compsa was not acted upon by Interior Secre-
tary within 45 dap and should be deemed approved under
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Indians

otu regarding certain gaming ae-
on tribe'i land will not be dia-
S { 2710(dX7XAXi), on its face,
b Amendment immunity to thii
treu'i power to abrogate la clear
ind plenary authority ever Indian
| Florida y State (10/?. SD Fla)
&

E )

injunction preventing tribe from
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25 USCS &27I0(dX8XQ. hecause compact is void since , approved by Bureau of Indian Affairs, as required, by 23

state supreme court ruled that governor did not have poweri: USCS {2710(b), and gambling revenues are.substantial,
lo sign compact. Kickapoo Tribe of Indians v Babbitt byt tribe maintains no funds to pay judgment?, and contin-
(1993, DC Dist Col) 827 F Supp 37. ued revenues are not guaranteed, because excluded-mem-

Indian tribe is enjoined from continuing per caplta 0o :
distribution plan for gambling revenues which excludes ~ Pers have shown likelinood of success on merits, and may

some enrolled members of tribe, where excluded members .. i luffer sublUnlial harm if distribution is continued. Maxam
claim that exclusion violates Indian Civil Rights Act, 25 ,. v Lower Sioux Indian Communlty (1993, DCMinn) 829F
USCS { 1302(8), and tribal consitirution, plan was not ﬂupp 277.,..,. e -——j=J3 (i
§2711 Management contracts - yISstt b L ' lo.r.ul -
(aXI Subject to the approval of the Chalrman an Indian Iribe may enter into a management contract for
operation‘and ement of a class II amlng activity that the Indian tribe may engage in under
ore"approving .such contract the .Chairman shall
require and obtain the following information: er
A)'the name, address!'and other additional pertinent background |nformat|on on eaclTp'erson or.
entity (including individuals compriaing such ‘entity)’having a direct financial'interest-in,;"sir
" management responsibility for, such'contract, and.-in‘the caseof a corporation,“those individuals
who scr/c on the board of directors of stich corporation and each of its stockholders"who hold
(directly or indirectly) 10 percent or more of its issued and outstanding stock; o >
IB) a description of any previous experience that each person listed pursuant to subparagraph (A)
has had with other gaming contracts with Indian tribes or with the gaming industry generally,
including specifically the name and address of an I|cenS|ng or regulatory agency with which such
person has had a contract relatinr to gaming; and m . ;'.
(Q acomplete financial statement of each person listed pursuant to subparagraph (A)

(@ Any person listed putsuant to paragraph (1)(A) shall be required to respond to such written or oral

questions that the Chairman may propound in accordance with his responsibilities under this section.
(3) For purposes of this Act, any reference to the management contract described in paragraph (2) shall
be considered to include all collateral agreements to such contract"thet relate to the gaming activity,

(b) The Chairman may approve any management contract entered into pursuant to this section onlyif he

determines that it provides at least— . . ]
(1) for adequate accounting procedures that are maintained, and for verlflable financial reports that are
prepared, by or for the tribal governing body on a monthly basis; .
(2) for access to the daily operations of the gaming to appropriate tribal 0ff|C|aIs who shaII also have a
right to verify the daily gross revenues and income made from any such tribal gaming activity;.; ...
(3 for a minimum guaranteed payment to the Indian tribe that has preference over the retirement of
development and construction costs; [ - .
(4) for an agreed ceiling for the repayment of development and construction costs; ",
(5 fora contract term not to exceed five years, except that, upon the request of an Indian trlbe the
Chairman may authorize a contrac. term that exceeds five years but does not exceed seven years if the
Chairman is satisfied that.the capital investment required, and the income projections, for the particular
gaming activity require the additional time; and
(6) for grounds and mechanisms for terminating such oontract but actual contract termination-shall
not require the approval of the Commission. e- - ° ALt
(cXO The Chairman mayapprove a management contract providing for a fee based upon a percentage’of
the net revenues of-a tribal gaining activity if the Chairman determines that such percentage fee is
reasonable in light of surrounding circumstances. Except as otherW|se provided in this subsection, such
fee shall not exceed 30 percent of the net revenues. , .

(2 Upon the request of an Indian tribe, the Chairman may approve a management contract providing

for a fee based upon a percentage of the net revenues of a tribal gaming activity that exceeds 30 percent
but not 40 percent of the net revenues if the Chairman is satisfied that the capital investment required,
and income projections, for such tribal gammg act|V|ty require, tr‘e addltlonal fee requested .by the
Indian tribe. v e ¥
(d) By no later than the date that is 180 days after the date on which a management contract is submitted
to the Chairman for approval, the Chairman shall approve or disapprove such contract on its merits. The
Chairman may extend the J80-day period by not more than 90 days if the Chairman notifies the.Indian
tnbe in writing of the reason for the extension. The Indian tribe may bring an action in a United States
district court to compel action by the Chairman if a contract has not been approved or disapproved within
the penod required by this subsection.
(e) The Chairman shall not approve any contract if the Chairman- determines that—
(D) any person listed pursuant to subsection (a)(1)(A) of this section—
(A) is an elected member of the'governing body of the Indian tribe which is the party to the
management contract, - < eee
(B) has been or subseguently is convicted of any felony or gamng offense;
(O has knowingly and willfully provided materially important false statements or information to
the Commission or the Indian tribe pursuant to this Act or has refused to respond to questions
propounded pursuant to subsection (a)(2); or . e
(D) has been determined to be a person whase prior activities, .riminal record if any, or reputation,’
habits, and associations pose a threat to the public interest or to the effective regulation and control
of gaming, or create or enhance the dangers of unsuitable," unfair, or illegal practices, methods, and
activities in the conduct of gaming or the carrying on of the business and financial arrangements
incidental thereto;
321
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. (2) the management contractor has, or has attempted to, unduly interfere or influence for its gain‘or
= advantage any decision or process of tribal government relating to the gaming activity;-:'
(3 the management contractor has deliberately or substantially failed to comply with the"terms of. the
management contract or the tribal gaming ordinance or resolutlon adopted and approved pursuant to
sthis Act; or -— . -» = -fV -
g4%a trustee, exercising the skill and dlllgence that a trustee |s commonly held to, would not approve
CONLIAaCt. e - yif e e Ve
(0 The Chairman, after notice and hearing, shall have the authority to require appropriate contract
modifications or may void any contract if he subsequently determlnes that any of the provisions of this
section have been violated.
(9) No management contract for ihe operation and management of a gaming act|V|ty regulated by this Act
shall transfer or, in any other manner, convey any interest in land or other real property unless specmc
statutory authonty exists and unless clearly specified in writing in said contract . < . .
(b) The authority of the Secretary under section 2103 of the Revised Statutes (23 U.S.C 81) relatlng to
management contracts regulated pursuant to this Act is hereby transferred to the Commission-~ ;..
(® The Commission shall require a potential contractor to pay a fee to cover the cost of the.investigation
necessary to reach a determination required ia subsection (g) of thls sectlon e
(Oct 17, 1983 P.L. 100497, § 12-102 Stat 2479)) ] tl M- *'iXIxIV:

HISTORY; ANCILLARY LAWS AND DIRECTIVES Vo
References to text: . . ... .. o
"Thu Act", referred to in this lection, is Act Oct 17, 1988, P. |_ 100497, 102 Slat 2467, popularly .
known as the Indian Gaining Regulatory Act which appears generally as 23 USCS 9701 et seq For
full classification of such Act consult USCS Tables volumes. m

= - - i‘:4__

82712. Review of existing ordinances and contracts : v > !
(@) As soon as practicable after the organization of the Commission, thbe Chairman shall notify each Indian
tribe or management contractor who, prior to the enactment of this Act [enacted Oct 17, 1988]j adopted
an ordinance or resolution authorizing class Il gaming or class 111 gaming or entered into a management
contract that such ordinance, resolution, or contract including all collateral agreements relating to the
gaming activity, must be submitted for his review within 60 days of such notification. Any activity
conducted under such ordinance, resolotluti, umtraei, ur Ugrament shnmscTalia Under tKs Act, or any
amendment marie by this Act unless dlsapproved under this section-. 7.
(bXO By no later than the date that is 90 days after the date on Wnlch an ordinance or resolution
authorizing class 11 gaming or class 111 gaming is submitted to the.Chairman pursuant to subsection
(@), the Chairman shall review such ordinance or resolution- to determine if it conforms to the
requirements of section 11(b) of this Act [25 USCS 8§ 2710(b)].
(2 If the Chairman determines that an ordinance or resolution submitted under subsectlon (@) conforms
to the requirements of section 11(b) [25 USCS § 2710(b)], the Chairman shall approve it--, i.e. *
(3 If the Chairman determines that an ordinance or resolution submitted under subsection (a) does not
conform to the requirements of section 11(b) [25 USCS § 2710(b)], the Chairman shall provide written
notification of necessary modifications to the Indian tribe which shall have not more than 120days to
bring such ordinance or resolution into compliance. oo
(cXI) Within 180 days after the submission of a management contract, including all collateral agreements
pursuant to subsection (a), the Chairman shall subject such contract to the requirements and process
of section 12 [25 USCS § 2711]. «. S .. ek KeX
(@ If the Chairman determines that a management contract submitted under subsectlon (@), and the
management contractor under sucb contract, meet the requirements of section 12 (25 USCS § 2711],
the Chairman shall approve the management contract.  « : iem
(3 If the Chairman determines that a contract submitted under subsectlon (@), or the management
contractor under a contract submitted under subsection (a), does not meet the requirements of section
12 [25 USCS § 2711], the Chairman shall provide written notification to the parties to such contract of
necessary modifications and the parties shall have not more than 120 days to come into compliance. |If
a management contract has been approved by the Secretary prior to the date of enactment of this Act
[enacted Oct. 17, 1988], the parties shall have not more than 180 days after notification of necessary
modifications to come Into compliance.
(Oct. 17, 1988 P. L_ 100497, § 13 102 Stal 2481) e
HISTORY; ANCILLARY LAWS AND DIRECTIVES
References la text: - _ - =
"Thu Act”, rrfcmd to in this lection, is Act Oct. 17, 1988, P. L I0CW97, 102 Sut. 2467, populariy
known u the Indian Gaming Regulatory Act, which appears generally as 23 USCS &2701 et seq. For
full claudication of such Act, consult USCS Tables volumes.

82713, Civil penalties “

(aXO Subject to such regulations aa may be prescribe Subject to such regulatlons as may be prescnbed by
the Commission, the Chairman shall have authority to levy and collect appropriate civil fines, not to
exceed $25,000 per violation, against the tnbal operator of an Indian game or a management contractor
engaged in gaming for any violation of any provision of this Act, any regulation prescribed by the
Commission pursuant to this Act. or tribal regulations, ordinances, or resolutions approved under
section 11or 13 (25 USCS § 2710 or 2712].
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(2) The Commission shall, by regulation, provide an opportunlty for an appeal and heanng before the
Commission on fines levied and collected by the Chairman. i
(3 Whenever the Commission has reason to believe that'the tribal operator of an Indlan game or a
management contractor is engaged, in activities regulated by this Act, by regulations prescribed'iinder

. this Act, or by tribal regulations, ordinances, or resolutions, approved under section 11 or 13 [25:USCS

82710 or 2712], that may result in the imposition of a fine under subsection (axl), the permanent
closure of such game, or the modification or termination of any management contract, the Commission
shall provide such tribal operator or management contractor with a written complaint stating the acts
or omissions which form the. basis for such belief and the asiioa or choice of action being considered
by the Commission. The allegation shall be set forth in comm )n and concise language and must specify
the statutory or regulatory provisions'alleged to have berm violated, but may not consist merely of
allegations slated in statutory or regulatory language. .t .

(bX1) The-Chairman shall have power to order temporary closure of an Indian .game for substantial
violation of the provisions of-this Act, of regulations prescribed, by the Commission pursuant to this
Act, or of tribal regulations, ordinances, or resolutions approved under section 11 or 13 of this Act [25
USCS 82710 05 2712]. . 1 oot 0 0
(2 Not later than thirty days after the issuance by the Chairman of an order of temporary closure/the
Indian tribe or management contractor involved shall have a right to a hearing before the Commission
to determine whether such order should be made pennant:1or dissolved. Not later than sixty days
following such hearing, the Commission shall, by a vote of hot less than two of its members, decide
whether to order a permanent closure of the gaming operation.

(©) A decision of the Commission to give final approval of a fine levied by the Chairman-or to order a

permanent closure pursuant to this section shali be appealable to the appropriate Federal dlstnct court

pursuant to chapter 7 of title 5, United States Code [5 USCS §8 701 et seq.].. = ».

(d) Nothing in this Act precludes an Indian tribe from exercising regulatory authority prowded under

tribal law over a gaming establishment within the Indian tribe's jurisdiction if sucb regulation is not

inconsistent with this Act or with any rules or regulations adopted by the Commission.  .............

(Oct. 17, 1983 P. L, 100497, § 14 102 Stal 2482) . - v

HISTORY; ANCILLARY LAWS AND DIRECTIVES ,
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References In text:

‘This Aa”. referred to in this section, is Act Oct. 17, 1988, P. L 100-497, 102 StaL 2467, popularly
known as the Indian Gaming Regulatory Act which appears generally aa 25 USCS &2701 et seq. For
full classification of such AcL consult USCS Tables volumes.

82714, Judicial review
Decisions made by the Commission pursuant to sections 11, 12 13 and 14 [25 USCS §§ 271Q-2713) shall

111a| agency decisions for purposes of acoeal to the appropriate Federal dlstrlct court pursuant to chapter
itle 5, United States Code [5USCS 88 701 et seq.J.
(Oct 17, 1988 P. L. 100497, § 15 102 StalL 2483)

§2715. Snbpoena and deposition authority

(@) By a vote of not less than two members, the Commission shall have the power to require hy snhpoena
the attendance and testimony of witnesses and the production of all books, papers, and docunientsrelating
to any matter under consideration or investigation. Witnesses so summoned shall be paid the same leesand *

. milage that are paid witnesses in the courts of the United Stales.

(b) The attendance of witnesses and the production of books, papers, and documents, may be required from
any place in tbe United States at any designated place of hearing. The Commission may request the
Secretary to request the Attorney General to bring on action to enforce any subpoena under this section.
(©) Any court of the United Slates within the jurisdiction of which an inquiry is carried on may, in case of
contumacy or refusal to obey a subpoena for any reason, issue an order requiring such person to appear
before the Commission (and produce books, papers, or documents as so ordered) and give evidence
concerning the matter in question and any failure to obey such order of the court may be punished by such
coun as a contempt thereof. «

(@ A Commissioner may order testimony to be taken by deposition in any proceedlng or |nvest|gat|on
pending before the Commission at any stage of such proceeding or investigation. Such depositions may be
taken before any person designated by the Commission and having power to administer oaths. Reasonable
notice must first be given to the Commission in writing by the party or his attorney proposing to take such
deposition, and, in cases in which a Commissioner proposes to take a deposition, reasonable notice must
be given. The notice shall state the name of the witness and the time and place of the taking of his
deposition. Any person may be compelled to appear and depose, and to produce books, papers, or
documents, in the same manner as witnesses may be compelled to appear and testify and produoe like
documentary evidence before the Commission; as hereinbefore provided. /1

(e) Every person deposing as herein provided shall be cautioned and shall be required to swear (or affirm,
if he so request*) to testify to the whole truth, and shall be carefully examined. His testimony shall be
reduced to writing by the person taking the deposition, or under his direction, and shall, after it has been
reduced to '/riling, be sibscribed by the deponent. All depositions shall be promptly filed with the
COMMISSION......ovvvvvcrrerrirressesssseeesssessssens
(0 Witnesses v'hose depos.tions are taken as authonzed in thls section, and the persons-taking the same,
shall severally bs entitled to the same fees as are paid for like services in the courts of the United States.

(Oct. 17, 1968 P. L. 100-497, § 16, 102 Stat. 2483)

329



=P

-

25USCS 8716 . Mndians

8716.,-, Investigative powers-a tS\ fiv.r.. Jilcs i ciiierisw W -Sii.

() Except as provided in subsection (b), tbe Commission shall preserve any and'all'information received
pursuant to this Act is confidential pursuant to the provisions, of paragraphs (4) and (7) of. seglon 552(b)
«of title 5, United StatesCode.-.a Lt
'(b) The.Commission shall, when such information indicates'!, violation of Federal, State,-or tribal statutes
ordinances; or resolutions, provide, auch information to the appropriate law enforcement officials. ’ -
(¢) The Attorney General shall |nvest|gate act|V|t|es associated W|th gamlng authorizedby this Act which

may be a violation of Federal law"--ai.'* nhitviem.' ! m ve .'c.. .
(Oct 17,M988, P :L :100-497 8§ 17, 102Sut 2484) rf; f ] '
tMTCu m L4 HISTORY ANCILLARY LAWS AND DIRECTIVES

0. Referencestatext ol m =V It-

z, tctv T hii Act", referred to in this section, a Act OcL :17,T988,.P. L:M00497,T02 SUL*2467 ‘popularly th)
'JO* 0" known as (he Indian Gaming Regulatory Act, which'appears generally $5'23 USCS J} 2701 ct seq. For /
;JA full classification of such Act. consult USCS Tabletyqlumei.*, i r— . _J'sr|r||V| JO e ?

_ _ T T g 3 AR
§ 2717.. Commlsaion funding r N
(axl) The Commission shall establish a schedule of fees to |=e pdd'tothe’Commissi'on annually breach
.cIMi'n gaming activity that is regulated by this Act
*(2)(A) The rate of the fees imposed under the schedule established under paragraph (1) shall be—
(i) no less than 0.5 percent nor more than 25 percent of the first 51,500,000, and
> (ii).no more than 5 percent of amounts in ;3xcess of the first 51,500,000, of the gross revenues
»* * r.". from each activity regulated by this Act WMom o< - - o - e
(B) The total amount of all fees imposed during any fiscal .year under the schedule established under
paragraph (1) shall not exceed 51,500,000. . -- ¢ ¢ >
(3) The Commission, by a vote of not less than two of its members, shall annually adopt the rate of
the fees authorized by this section which shall be. payable to the Commission on a quarterly basis.
(4) Failure to pay the fees imposed under the schedule established under paragraph (1) shall, subject to
the regulations of the Commission, be grounds for revocation of the approval of the Chairman of any
license, ordinance, or resolotion required under this Act for the operation of gaming.
(5 To the extent that revenue derived from fees imposed under the schedule established under
paragraph (1) are not expended or committed at the close of any fiscal year, such surplus funds shall
be credited to each gaming activityon a pro rata basis against sucb fees imposed for the succeeding
year.
(6) For purposes of this section, gross revenues shall constitute the annual total amount of money
wagered, less any amounts paid out as prizes or paid for prizes anarded and less allowance for
* amortization of capital expenditures for structures. ... T.'!
(bXI) The Commission, in coordination with the Secretary and in conjunction with the fiscal year of the
United States, shall adopt an annual budget for the expenses and operation of the Commission.
(2) The budget of the Commission may include a request for appropriations, as authorized by section
19 [25 USCS § 2718], in an amount equal the amount of funds derived from assessments authorized by
subsection (a) for the fiscal year preceding the fiscal year for which the appropriation request is made.
- (3) The' request for appropriations pursuant to paragraph (2) shall be subject to the approval of the
* Secretary and shall be included as a part of the budget request of the JPepartment of the Interior.
(Oct’ 17, 1988 P. L. 100497, § 18 102 Stat. 2484;) | -

L1 I - HISTORY; ANCILLARY LAWS AND DIRECTIVES
- ¢ References In tern <7 z1 L. R
wi This Act”, referred lo in this section, is Act Oct' 17, 1988, P. L. 100497, 102 Stst 2467 popularly
known as the Indian Gaming Regulatory Act. which appears generally as 25 USCS 55 2701 ‘et seq. For /.
. .... full dassificaooo of such Act, consult USCS Tables volumes..

§2717a Availability of fee* for Commission expenditures
In fiscal year 1990 and thereafter, fees collected pursuant to and as limited by sectlon 18 of the Act [25
USCS 8§ 2717] shall be available to carry out the duties of the Commission, to remain available until

expended. . . VL A * L
(Oct 23 1989 P. L 101- 12| Tltle I, ¥I0 Stal. 718) i
82718, * Authorization of appropriation! .. e

(@ Subject to the pr0v|5|ons of section 18 [25 USCS §2717], there are hereby authorlzed tobe approprlated
such sums as may be necessary for the operation of the Commission.

(b) Notwithstanding the provisions of section 18 [25.USCS §2717], there are hereby authorized to be
appropriated not to exceed S2,000,000 to fund the operation of the Commission for each of the fiscal years
beginning October 1, 1983 and October I, 1989, Notwithstanding the provisions of section 18 [25 USCS
§ 2717], there arc authorized to be approprlated such sums as may be necessary to fund the operation of
the Commission for each of the fiscal yean beginning October 1, 1991, and October 1, 1992 .. i
(Oct. 17, 1988 P. L. 100497, § 19 102 Stal 2485; Dec. 17. 1991, P. L. 102-238 §2(b), 105 Stal 1908)

~ ! HISTORY; ANCILLARY LAWS AND DIRECTIVES o S
'‘Amendment*: EE T
" ' 1991. Act Dec. 17. 1991, in subiec. (b), idded the sentence beglnnlng Not\Nlthstandlng the provisions of
mection 18, there *re luthorized to be appropriated -
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82719. Gaming on lands acquired after,October 17, 1988 AT
(@ Except as provided in subsection (b),: gaming regulated by this Act shallnot be conductedon. lands
acquired by the Secretary in trust for the benefit of an Indian tribe after the date of enactment of this Act

[enacted Ort. 17, 1988] unless— oot

v'iinss Jidv*-‘cA dr!:

(D) such lands arc located within or contiguous to the boundarles of the reservatlon of the Indlan tribe
on the date of enactment of this Act [enacted Oct. 17, 1988]; or
(2 the Indian tribe has no reservation on the date of enactment of thisAct [enacted Oct 17, 1988]

and—

(bXI) Subsection (a) will not apply when—

(2) Subsection (a) shall not apply to— - Maa . e

- pL-StfliirM
(A) such Lands are located in Oklahoma and— a u. c) 1¥ i
" @are within the boundaries of the Indian tribe’s former reservatlon as deflned by the Secretary,
or ecce'e
(i) are contiguous to other land held in trust or restricted status by the Unlted States for the
Indian tribe in Oklahoma; or ¢ .
(B) such lands' are located in a State other than Oklahoma and are within the Indian tribe's last
recognized reservation within'the State or States W|th|n which such Indian tribe is presently Iocated ’

‘

(A) the Secretary, after consultation with the Indian tribe and approprlate State and local 0ff|C|aIs
including officiab of other nearby Indian tribes, determines that a gaming establishment oulnevvly "
acquired lands would be in the best interest of the Indian tribe and its members, and.would'not be
detrimental to the surrounding community, but only if the Governor of the. State in which the
gaming activity is to be conducted concurs in the Secretary’s determination; or'
(B) lands are taken into trust as part of— [ ! N

(a settlement of a land claim, !

(ii) the initial reservation of an Indian tribe acknowledged by the Secretary under the Federal

acknowledgment process, or T,

(iii) the restoration of lands for an Indian tribe that is restored to Federal recognition. .\*ci
(A) any lands involved in the trust petition of the St. Croix Chlppewa Indians of Wisconsin that is
the subject of the action filed in the United States District Court for the District of Columbia
entitled St Croix Chippewa Indians of Wisconsin v. United States, Civ. No. 86-2278, or !
(B) the interests of the Miccosukee Tribe of Indians of Florida in approximately 25 contiguous acres
of land, more or less, in Dade County, Florida, located within one mile of the' intersection of State
Road Numbered 27 (also known as JCromc Avenue) and the Tamiami Trail. - .

(3 Upon request of the governing, body of the Miccosukee Tribe of Indians of Florida, the Secretary
shall, notwithstanding any other provision of law, accept the transfer by such Tribe to the Secretary of
the interests of such Tribe in the lands described in paragraph (2)(B) and the Secretary shall declare
that such interests are held in trust by the Secretary for the benefit of sucb Tribe and that such interests
are part of the reservation of such Tribe under sections 5and 7 of the Act of June 18 1934 (48 StaL
985; 25 U.S.C 465, 467), subject to any encumbrances and rights that are held at the time of such
transfer by any person or entity other than such Tribe. The Secretary shall publish in the. Federal
Register the legal description of any lands that are declared held in trust by the Secretary under this

paragraph e

(©) Nothing in this section shall affect or d|m|n|sh the authority and respon5|b|I|ty of the Secretary to take

land into trusL oot!

(dKI) The provisions of the Internal Revenue Code of 1986 (induding sectlons 1441, 3402(q), 6041'and '
60501, and chapter 35 of such Code [26 USCS §8 1441, 3402(q)), c041, 60501, 4401 et seq.]) concerning
the reporting and withholding of taxes with respect to the winnings from gaming or wagering operations
shall apply lo Indian gaming operations conducted pursuant to this Act, or under aTribal-State
compact entered into under section 11(dX3) (25 USCS § 2710(d)(3)] that is in effect, in the same manner
as such provisions apply to State gaming and wagering operations.

(2 The provisions of this subsection shall apply notwithstanding any other provision of law enacted
before, on, or after the date of enactment of this Act [enacted Oct. 17, 1988] unless such other provision
oflaw speC|f|caIIy cites this subsection. m <

(Oct 17, 1988, P. L. 100497, §20, 102 Stal 2485))

* "/”T

HISTORY; ANCILLARY LAWS AND DIRECTIVES . BV
References In text: ”
This Act”, referred to in this section, is Act OcL 17, 1988, P. L 1004S7, 102 StalL 2467, popularly
known as the Indian Gaming Regulatory Act which appears generally as 25 USCS &2/01 et seq. For
full classification of such AcL consult USCS Tables volumea.

§2720. Dissemination of Information i
Consistent with the requirements of this’Act, sections 1301, 13)2 ]3]3 and 1304 of title 18 United States
Code, shall not apply to any gaming conducted by an Indian tribe pursluant to this Act. =

(Ocl 17, 1988 P. L. 100497, §21, 102 Stal 2486) “m - ‘M

HISTORY; ANCILLARY LAWS AND DIRECTIVES

Reference* In text:

This Act", referred to in this section, is AcfOcL*t7, 1988. P. L 100-497. 102 StaL 2467, popularly
known as the Indian Gaming Regulatory AcL which appears generally as 25 USCS &2701 et seq. For *
full classification of such Acl consult USCS Tables volumes. ¢ m
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. >|-§2721 ch|TxUUQHtI pMLMAD ND|X|SJ|1§|

J2r2u. Severability- ; featicpM sbird no 55i=a0 . STSJ’ £=

In* t]herevent that any section owrovmon of thisActi’ ormendmmt |t]ude bP/tI"vA" Mheld imMiidhffe vl
is the'intear o Congress that thé remaining iections or provisions of this Act;"and'amendments mati”by' i?;+3

Slay r References la text t- -i ‘W' Jm . —boa'
,"Ce.V *This Act”’ referred to in this section, is Act OcL17,:1988,-P.:LTt00-497;:102 StaL"1467.ipopclerfy-cr.a.
*s»Vnown M the Indiin. Gaming Regulatory Act, which appears geaeraUy,ju 25JU5CS }§2701 etjcq, For
TfiiU clasiification of loch Ad, consult USCS Tibia volumes. :

fojscoi"vlinrTrn Midr iiiiir.i denr ~a~itai*'edfahiir/rmtshfen tericsory; ‘-i/yr'
: -y it~ i - - p H/L.

Segtion - oy - e
2801, definitions .. .. Ma . 7. m jti.o fivv

id '2802.V-Indian law enforcement responsibilities - N AL .
2803." Law enforcement authority - VI—TXO ICMelclC-rali i rgbe
2804, Assistance by other agencies : i e "};‘S":jv -
2805. Regulations i nfnjtrv A

2806.."Jurisdiction \L," " o ,-!U.!' r S ri-imi #idnT-'tt

2807. .Uniform allowance . VEo T FAVY

2808. Source of funds- '

2809. Reports to tnbes ]
o s I~ L eC o o If 7 ) kr
§2801. Definitions. :
For Fur oses of this.Act— . ... ... . _ _

he term “Bureau” means the Bureau of Indian Affairs of the Department of the Interior...

2) The term "employee of the Bureau'’ indudes an officer of the Bureaus \1 Wt
"'()The term "enforcement ofa law” indudes thepreventlon detection/and |nvest|gat|0n ofan offense
and the detention or confinement of an offender. = ¢ V WaxvvuJWr*

(153 The term “Indlan tribe” has the m|n|ng given that termln section 201 oftheActoprnlll
68 (82 Stat 77, 25 U.S.C I30L* V' Ny~ i e e I
{6) The term ' 'offense” means an offéns agalnst the Unfftd $tites nd int s Vo atlon of a Federal
' - fegulation relating to part or all of Indian"country.
-1 (7) The ierm "Secretary’ means the Secretary of the Interior... V., rt..;"/«mio o ﬁwm
8) The term "Division ofLaw Enforcement Services" means the entlty establlshed within the Bureau
under section 3(b) (25 USCS 8§28 e
« (9) The term "Branch of Criminal Investl jations” means the entlt( the Secretara/ IS re uned to estabhsh

within the Division of Law Enforcement Services under section3(dX1).(25.USCS §2802(dX1)]-,:;
(Aug. 18, 1990, P L. 101- 379 §2, 104 StaL 473) .- H an
robxi I-Lrilvit-verit;. i v.rtrec-s
HISTORY ANCHXARY LAWS AND DraECTIVES dci.l ec”’
wReferaces la text: u- nii- te =i "1 U~}
.This Act”, referred to in this sectlon is Act Aug 18 1990 P. L. 101- 379 104 Stal_:473, WhICh appears
" generally as 23 USCS 8§ 2801 et seq. and as 42 USCS § 2991a note-.For full classification of this Act,
coosull USCS Tables volumes. - > Cee
mc - VL
1 « Short title: o m'
Act Aug. 18. 1990.'P. L 101 379, {1T04SIat 473, provides: Trhis Act may be died as tbe 'Indian Law
Enforcement Reform Act'.” , (|( —
For fall rlassiflcation of thls Acl consult USCS Tables volumes. TL *
Ll oo Foglopope - X FLAW] A5T] o . nlitd's [Ulf-'|l-r!'. 'J v -
§2802. Indian law en/orctmcai -esponilbillties T,
(a) The Segretary, actlng throueg ihe Bureau, shall be responsible for prowdlng or for aSS|st|ng in the
ovision of, law’enforcement sérvice! in Indian country as provided in this Act.

p
{ ) There is. hereh established wiihi'i the Bureau a Division of Law Enforcement Services wh|ch under
& supervision 0 he Secretary, or un individual designated by the Secretary; shall be responsible for— ¢

(1) carrying out the law enforcement functions of the Secretary in Indian country, and
(2) implementing the provisions 0f this SECHON.........cwmvmmsmsessmsssssns s
(c) Subjea to the provisions of this Act and other applicable Federal or tnbal laws, the responsibilities of

the Division of Law Enforcement Services in Indian country shall include—
(1) the enforcement of Federal law and, wilh the consenit of the Indian tnbe tribal law;

332
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o TONYKNOWLSS, governor

PLEASE REPLY TO:
DEPARTMENT OF LAW E/K*)?:NEZ 887 %?2:2%89

a KEY BANK BUILDING

WO CUSHMAN ST.. SUITE400
OFFICE OF THEATTORNEY GENERAL EATRBANKS. . ALASKA- 097014679

PHONE: 907)451-2611
FAX: 907)451-2646

cf P.0. BOX 110300-DIMOND

JUNEAU. ALASKA 99611-0:

April 28, 1995 PHOTE: " (S0n4eo3500

FAX: 907)465-6735

The Honorable Drue Pearce
President of the Alaska State Senate
Room 111

State Capitol

Juneau, Alaska 99811

Dear Senator Pearce:

You have asked for a Ieﬁ;al opinion concermn? the implications to Native
groupslseeking to conduct Class IT gaming if the Ie?|s ature enacts legislation to
permit gaming "on cruise ships in staté waters. Enaciment of Ie?|slat|on to permit
gaming on cruise ships will ‘affect the types of games that would be available for
authorized Native groups to put into play under a Tribal/state compact. Present law
permits card games, dice, and certain types of "wheel games," which the State must
allow as sub]rects of negotiation of a Tribal/state compact to govern Native gaming
operations. [f slot machines and video games of chance are permitted to cruise ships,
these forms of gaming will also become available to eligible Native groups.2 Our
analysis follows.

, By way of background, the Indian Gaming Regulatory Act (IGRA)3
provides that Indian tribes may operate Class lll gaming onIndian land. IGRA defines
'Indian tribe" as any or?amzed group of Indians which is recognized as eligible for
pro?rams and services offered by the United States to Indians because of their status
as Indians, and which is recognized as having powers of self-government. The
Solicitor of the Department of the Interior largely recognizes that most all Alaska
Native groups fall within IGRA's definition. see, Governmental Jurisdiction of Alaska

1. Your request asks for the implications as they regard Native corporations. Native corporations,
however, usually understood to refer to those created under the Alaska Native Claims Settlement Act, are
not authorized to conduct gaming,

2. This is true even though slot machines and video games of chance would remain illegal except for
cruise ship use. Attachment A to this letter is an analysis of state law leading to the conclusion that these
games are illegal in Alaska.

3. 25 U.S.C. §2701 et Sep., P.L. 100-497 (Oct. 1988).

3

COURTHOU.
00
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Native Villages Over Land and Nonmembers, Memorandum of Solicitor, U.S. Dep't of
the Interior, M-26975, Jan. 11, 1998,

, The definition of “Indian land," we believe, limits the number of qroups
that might be eligible to en?age in gaming oBeranons in Alaska. Under IGRA, "Indian
land" is limited to land that is held"in trust py the United States government for the
benefit of an Indian tribe, or land that is subject to restriction by the federal
government against alienation and over which the tribe exercises governmental
control. "Indian land" also includes lands within the limits of an Indian reservation.
25 U.S.C. §2703(4).

The Solicitor's Office of the Department of the Interior has opined that
only four places in Alaska qualify under IGRA definitions to conduct Indian lgamm .
There are small parcels - rou le three acres each - in Kake, Angoon, and Klawoc
that are trust lands, and the Meflakatla Indian Community within the Annette Island®
Reserve. Ofthose groups presently recognized as eligible; only Klawock, through the
Klawockt L(llooperatwe ssociation (KCA?, has approached the State to negofiate a
compact,

_ . IGRA provides that the state must negotiate the subject of what games
tribes will be permitted to operate; eligible Class lll gaming must include those ?ames
germnted to be played "for any purpose by any person, organization or entity[.]"

5 U.S.C. §2710(a)(1)(B). This provision has been interpreted to mean that tribés
must be allowed to oPer_ate_ any games allowed to others in a state, no matter in what
TorrTor under what limitations. “The leading case on this question iS Mashantucket

Pequot Tribe v. State of Connecticut, 913 F.2d 1024 (2d Cir. 1990), cert, denied,
US. 111 S Ct 1620 (1991).

In Mashantucket Pequot the court based its decision in large part on the
fact that Connecticut allowed "Las Vegas nights," in which various games of chance
may be Iared, although under a high degree of regulation. Thesé events parallel
"Monte Carlo nights" permitted under Alaska law, Connecticut law provided that any
non-profit or,gamzaﬂon could operate games of chance to raise funds subject t0
certain conditions. These included limitS on the size of wagers, character of prizes,
and the frequencg of operations. Under Alaska law, only qualified organizations may
operate "Monte Carlo nights;" they may not be operated using money qr substitutes
redeemable for money; the value of ﬂrlzes IS limited; and an"organization mag onl
opgraAtSe 5h5rele501n8e(-)day events or one three-day event in a given year. AS 05.15.10
an .15.180.

4. IGRA mandates that states enter into negotiations with recognized Indian groups whenever a group
requests negotiation of a Tribal/state compact to govern gaming on Indian land. 25 U.S.C. 52710(d)(3)(A).
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, ~_Itis clear, then, that under present Alaska law, the state must negotiate
with an eligible tribe over card games, dice games, and Ie?_al "wheel games."5 These
?ame_s are permitted to any eligible organization conducting a "Monte Carlo night"
unction. Itis equally clear'that slot machines and video games of chance are illegal
under Alaska criminal law and, therefore, are not open to"inclusion within the ran%e
of games that an Indian group might operate under an IGRA compact. A_Pplymg the
principles of mashantucket Pequot and a variety of cases which followed it, an Indian
ﬁroup in Alaska seeking to operate siot machines and/or video games of chance would
ave to be able to point to these games being afforded to another entity free from
criminal law constraints.

, It has been argued that if state law permits any type of Class Il gaming,
then it must negotiate with an Indian tribe over an types of Class Il games. This
argument was raised and rekected IN Cheyenne River Sioux Tribe v. State of South
Dakota, 3 F.3d 273, 279 (8th Cir. 1993) (XThe 'such gaming' language of 25 U.S.C.
§ 27,10(_d)él)(B) does not require the state to negotiate with respect to forms of
%ammg it 'does not presently permit.") In Coeur D'Alene Tribe v. State, 342 F. Supp.

268, 1276 QD. ldaho 1994) the court conducted an examination of cases from a
number of states in which the same argument was made by the c_qmplalnlnfg] tribes.0
The court concluded that these cases uniformly support the positions of the states
and rejected the contention that all types of Class Ill caming were opened to the tribes
by the tact that any Class IIl games were permitted.

The most recent case, and the one enunciating the law for Alaska, is
Rumsey Indian Rancheria Wintun Indians v. Wilson, 41 F.3d 421 (9th Cir. 1994). In
that case the court said:

IGRA does not require a state to,_ negotiate over one form of a
gaming actth simply because it has legalized another, albeit
similar form of gaming. . .. [A] state need OW allow Indian
tribes to operate games that others can operate, but need not give
tribes what others cannot have. .

41 F.3d at 427.

5, Amplification of legal "wheel games" can be found at AS 05.15.690(28), set out in pertinent part
in Attachment A.

6. These inc'uded United States v. Sisseton-Wahpeton Sioux Tribe, 897 F.2d 358 (8th Cir. 1990);
Mashantucket Pequot, supra: Lac du Flambeau Tribe ot Lake Superior Chippewa Indians v. State of
Wisconsin, 770 F. Supp. 480 (W.D. Wis. 1991); and Ysleta Del Sur Pueblo v. Texas, 36 F.3d 1325 (5th
Cir. 1994),
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~ Thus it is clear that the only_waY for an eligible Native group to operate
slot machines or video games of chance in Alaska is to amend present law to permit
these types of games either directly to the Native group or to another entity. Allowing
slot machines and video games of chance to be used on cruise ships in Alaska waters
would give an eligible Native group the right to operate the same types of devices
under a Tribal/state compact.” It would not, however, have any effect uPon the
opening of Class Il ?amlng to Native groups; the continued sanction for "Monte Carlo
nights™ to be operated controls this.

. A question has also been posed regarding the outcome if cruise ships
were given a limited, time within which to oEerate gaming, that is, the legislation
would contain a provision to automatically make the act|V|tY lllegal on a date certain.
We have been asked whether this would grandfather certain gaame_s, such as slot
machines, for those with a Tribal/state compact in place or whether it would require
the State to negotiate over the use of those devices.

The answer cannot be given with absolute certainty as the issue
eRparently has not been litigated as yet. The compact we have negotiated so far with
the KCA contains a provision that would automatically make illegal any game that
becomes illegal subsequent to the compact's becoming effective. Contract law
should dictate that result, however, Indian gaming law is highly deferential towards
tribes and a different result could obtain were the matter to be litigated.

If cruise ship gaming were permitted N
understand the question, it may have no effect on whether presently orobibited-
devices could be operated under-a Class Il gaming compact. If the samé thing were
done in a subsequent year, however, we believe a court verY, likely would find_that
these devices are legal’in the state and must be allowed to Native gaming operations.
Court interpretations of IGRA appear to conclude that, even if an event, such as a
"Monte Carlo night" is operated for only one day a year, the games that—are

ermissible for that event are legal for purposes of applying the provisions of IGRA.
here is some risk that that interpretation could apply even if the grant to the cruise
ships were made only forone year.
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~If there are any further questions you wish to have addressed, or if
anything in this letter needs amplification, pleasé contact us at your convenience.

BRUCE M. BOTELHO
ATTORNEY GENERAL

~NVincent L. Usera
Assistant Attorney General

VLUIjp

cc:  Pat Pourchot
Barbara Ritchie
Bruce M. Botelho
Deborah E Behr



Attachment A

stwjj VMaffn Il <w Tamils®

AS 05.15.180(a) specifically excludes from eligibility for use in
connection with gaming: “playing cards, dice, roulette wheels, “coin-operated
instruments or machines, or other objects or instruments used, designed, or intended
primarily for qammg or gambling or"any other method or implement not eere,s_sly
authorized by the department [of revenug]." The statute excepts from this prohibition
those items ‘authorized for use under AS 05.15.100(b).

_ ~AS 05.15,.1001(b) permits the operation of "Monte Carlo Nights," in
which.gaming is authorized for charitable fundraising using a variety of usual gambling
activities.  Specifically authorized are the "use of playmg cards, dice, and numbers
wheels." AS 05.15.590(28) defines "numbers wheels" as:

any electronic, mechanical, or other device with numbers or other
figures that are selected randomly and used in a game of chance
i which the outcome is determined by the number or figure
selected by the device; not mc_Iudln? ... slot machines O Other
devices that operate by insertion of a coin or other object that
may entitle the person dperating the machine to receive d prize by
strict dependence on the element of chance.

_ This is not the only place within the statutes that these devices are
made illegal.

AS 43.35.090(3), a part of the taxing statutes, defines a class 3 "coin-
operated device" as a

slot machine or other apparatus_that operates by means of
insertion of a coin, token, or similar object and that, by strict
deFendence upon the element of chance, may deliver or may
entitle the person plang or operating the machine to receive
cash, premiums, merchandise, or tokens; . . .

A Class 2 "coin-operated device" is defined under AS 43 35.090(2) as

a pinball machine, including a bingo type co_in-oHerated device,
horse race machine or other apparatus or device that operates by

1



means of insertion of a coin, token, or similar otgect and that, by
embodylng the elements of chance or skill, awards free p|a¥8 and
that contains a device for releasing free plays and a meler for
registering or recordmg the plays so released, orvv|th provision for
multiple coin insertion for increasing the odds; .

15 AAC 35.040(h) and (c &g specifically make class 2 and class 3 coin-
operated devices illegal under S 05.15.180 and AS 11.66.280.

The criminal statutes (AS 11.66.200 - 11.66, 2803 do not enumerate
those_items or games which are illegal under Alaska law, but define as "unlawful”
anythmg not specifically authorized by Iaw Because the perm|55|on to allow certain
items t0 be used in Monte Carlo N (? operations only” goes to cards, dice, and
numbers wheels - which excludes by definit |on slot machlnes and other coin-operated
devices, such as video games of chance -- these are not specifically authorized and
are, therefore, illegal under criminal law.



MEMORANDUWM State of Alaska

=acM:

Department of Law

The HonoraDle Drue Pearce pate.  April 12, 1995
President, Alaska Senate
The HonoraDle Gail Phiilios
Soeaker, Alaska House of
Representatives “etno:  465-3600

, susect.  Klawock Indian Gaming
aruce ivi. Soteino

Attorney General
BRIEFING PAPER

BACKGROUND:

_ The inc;ar, Gaming Regulatory Act (IGRA); mandates that states enter
nto negotiations witn ‘ecocmzed Indian grouos whenever a grouD requests
negotiation of a Tnhai.state ccmoact to govern class Il gaming on Indian land.

_ The IGRA cermes ‘Indian tribe" as any orﬁamzed group of Indians wnicn
IS recogmzea as ehglble .or orcgrams and services ofrered by the Unitea States to
Indians hecause of fneir status &s Indians, ana wnicn is recogmzea as having powers
of self-government. This latter requirement raises some questions, but has not been
the focus of dispute in Alaska because the Interior Department's Solicitor largely
recognizes that most all Alaska Native groups fall within IGRA's definition.

_ The definition of "Indian land," we believe, limits the number of qroups
that might be eligible to en?age In gaming oBeranons in Alaska. Unaer IGRA, "Indian
lane" is limited to land that is held"in trust by the United States government for the
benefit of an Indian tribe, or land that is subject to restriction by the federal
government against alienation and over which the tribe exercises governmental
control. "Indian lana" aiso inciuaes lands within the limits of an Indian reservation.
The Solicitor's Office of the Deoartment of the Interior has opinea that only four
places in Alaska qualify under IGRA definitions to conduct Indian gaming. There are
small parcels - rougmy three acres each - in Kake, Angoon, and” Klawock that are
trust ianas, ana the Meétlakatla Inaian Community within the Annette Islana Reserve.

. The IGRA aefines tne classes. of gaming. Ciass | consists of social ana
ceremonial games piavea for prizes of mmimai value. Ciass Il consists essentially of
bingo ana puil-taos. Tribes may ooerate ciass Il games on Indian lana by aaopting an
orainance wnicn .S aoorcvea bv tne National Inaian Gammq Commission. Class |
gaming consists of everything tnat is not class | or Il. The 1GRA specifies that any
class MM games ﬁermﬂtee,to anyone else :n the state for any puroose must be ailowea
to atribe. This has oeen interpreted to mean that, even tnougn not piavea for money,

S USC 5201 e 8. PL 100397 10c. 1989,
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games permitted in Monte Carlo nignis must be permitted to tribes. Generally, these
are card, dice, and wheel Pames that are found in the usual Las Vegas casino that do
not conflict with Alaska faw. Alaska law does not permit slot machines or video
games of chance, nor coes it allow sports pools or bookmaking.2

The IGRA also provides that the states must ne?onate in good faith and
cannot refuse to permit tribes to ooerate ciass Ill games. If a state does refuse to
negoﬂate,the IGRA oroviaes that a tribe can take the state to federal court. If the
state and the tribe cannot agree on the terms of a compact, even thougn negotiations
were conducted in gocc faith, the IGRA provides for a mediator to determine which
compact version to reccmmena to the Secretary of the Interior, who tnen can impose
the compact on the state.

Of those grcuos presently recognized as eligible, only Klawack, throu%h
the Klawock Cooperative Association (K,CA? has aporoachea the State to ,negonae
a comoact, The first -egotiations took piace in April, 1994. The issues raised were
twofold: () what games would be allowed: and (2) the size and scope of the casino
operation.” The sess.or :onc:uoed with agreement that KCA would ceveioo a plan to
gwde ne Ortéatlittl)%ns anc -ncertake a study to determine the parameters of a feasible
asino operation.

In mid-Gctcoer, 1994, Roseann Demmert, President of the KCA, present-
ed a compact, basea upon one its New York counsel had negotiated in South Dakota,
to then-Governor Hic<el for signing. State negotiators declined the compact.
Negotiations began again m late January, 1995. KCA submitted the October 1994
compact for negotiation once again. This compact has served as the framework for
current negotiafions.

, Tice State's negotiating team consists of the Governor's Special
Assistants Albert KooKesn and Tim Towarak, Deputy Attorney General Barbara
Ritchie, and Assistant Attorney General Vincent Usera. KCA'is represented by
Rotseann Demmert ana attorney Bert Hirsch, who have been pressing for speedy
action.

COMPACT SUBJECTS:
The compact may cover the following subjects:
»  The types of games that may be played.

2. The cruise smo gamng onls iHB 236 ana SB 601 couia affect tne types or games allowea m a
comoact; if this legislation aasses .na form allowing siot macnmes ana vtaeo games of cnance, tneri these
activities must 3e allowea ;ar Inaian gaming as well.
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*  Provisions for renegotiation of terms.

»  Allocations of criminal and civil jurisdiction, The tribe would
assume civil regulatory jurisdiction over gaming on its Indian land
tnrougn its Gaming Commission.

Betting and payout limits and provisions for player age limits.
*  InsDections by State agents.

Provisions to govern back%roundjnyesugatmns onall employees,
management companjes, Commission memoers, and all providers
of eclicment or services (other thanlegal ana accounting). Al
must receive aoDroval after investigation prior to being licensed by
me Gaming Commission.

«  Provisions for reimoursement to the State for all costs directly
associateo witn its oversight of the gaming facility.

Accounting and audit procedures are specifiea; the State will likely
be aurnorized to perform its own audits.

Provisions for resolution of disputes over compact terms.
IMPACTS.:

Operation of a gaming facility in Klawock affects activities of the
Department ofPublic Safety, the Department of Regional and Community Affairs, an
agency tooverseethe compact, and the Deoartment of Law. There are other
%gen,mes) that may be imoacted as well (e.g., Department of Health and Sociai
ervices).

Klawock is directly imoacted, as well as other communities on Prince of
Wales Island. _ Other Native groups are interested in the outcome of these
nePona_Uons. The Unitea States Deoartment of Interior must approve the compact
before it becomes operative.

. There are several interest groups that follow, exoansion of gaming
activitiescarefully.. These include non-profits operating charitable gaming, tourism,
and religious organizations opposea to gambling in any form.
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“'ou have asked itpassage o1’ 1B 280 would have any effect on Alaska Native earming under
the Indian Gamine Regulator.- \¢: fo the extent that Alaska Native eaming is not already

rmitted in Alaska. HB 250 wouid ‘open the door" ana allow Alaska Natives to conduct the
orms of gaming that cruise mips are permitted to conduct.

The federal Indian Gaming Requlator. Act (IGRA). 25 1~ s.c. $2701 ¢ seq., controls what
of gaming or gambling Indian tribes may offer on Indian lands and when they may offer

it The IGRA divides gamine into three classes.

d) (Class | gaming includes social gaming for minimal prizes and traditional Indian gaming
conducted af ceremonies or celebrations:

12) Class n gamin? includes hingo, lotto, puil-tabs. punch boards, tip jars and non banking
card games, & well & banning card games operated on or before Mav I 1983, and

f31 Class 11l ,Paming mciudes casino-type gambling, pan-mutuel horse and dog racing,
Otteries, and ail other forms of gaming that are not ciass | or Il gaming.

(lass | gaming on Indian ianus is within the exclusive jurisdiction of the tribes and is excluded
from the provisions of the IGRA  Class |l (T]amm on Indian lands is within the g]urlsd|.ct|on
of the tribes but Is subject to the provisions of the IGRA. including oversight by the National
Indian Gaming Commission  Qlass 111 gaming activities (casino gaming) are iawriii on Indian

Hie oninion.itv> t"i iiiciipi ".".xui uiui Me uttestion ol unetherparticular group « ALi>ku Natives

Jii inuian trihe as mat let;:: :» i”eii m :t rRA or Wireiiier Me :anu on wmch thev propose 0 conuuci uaminu an'

iwian ianus lIns opinion ;."Ui;ies loi .:ix.usmuh numi'ses Mat .1 partietiiar armin ot Alaska Names that mignt
Aonuuei gaming unuei the it, -RA  .m inuian trine anu that the gaming would he eonuueted on inuian ianus
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lands oniy iff 1) the gaming is authorized by atribal ordinance or resolution. (2) those lands
are located in a state tnat permits such gaming r'or any purposes by a person, organization,
or entity, and(3) the gaming is conducted'In conformance with a tribal-state compact entered
into by the tribe and State

It sees clear to me that HB 280 ailows a "person, organization, or entu}/;' to conduct class
|1l gaming events in the state which, under the terms of IGRA. means fhat Indian tribes in
Alaska could conaluct all those dlass Il games permitted of cruise ships which, in my opinion
sears to include everything  However, the question is whether ciass |11 gamine is alreaav
permitted in Alaska ~ In mv opinion, a least some forms of class 11l games are alreaav
permitted in Alaska for example, lotteries and sled dog,racmP (which could possibiv be
considered a form of pari-mutuel racing; are already permitted for charitable organizations
in Alaska  Therefore. Indian tribes can conduct those activities in Alaska. Charitable
organizations are aiso allowed to conduct "monte cario nights" one niunt each vear under
05 15 100(b) A permit to conduct a "monte cario night" allows the permittee to use
‘cards, dice, and numoers wheels', |essentially allowing casino gambhng to be conducted)
The definition of "numoers wheels" however specifically excludes slot machines and coin
operated gaming decices S0 these tvpes of gambling devices are not permitted at “monte cario
nights" “An argument can e made though thal these “monte carlo nights" do not allow
aska Inclian tribes to conduct unlimited dass 11 gaming &s the state does not allow persons
to receive money for gambling & “monte cario nights” ~ Participants at "monte cario nights
may only receive scrip which can be exchanged for prizes but not ,moneY Federal courts that
have applied IGRA have iieid that if state iaw only Rermns limited stakes card gzames (for
example, With betting limits of a set amount such as $b or 525). that Indian tribes may
only perform limited stakes games and not unlimited stakes "VecTJas”, stvie card games.
Similarly. | beileve an argument can be made that our “monte carfo nights' oniy allow a
limited stakes type of "cara. dice, ana numbers wheeis' games for prizes and that Indian tric-ts
in Alaska woulid be limited to those games under current state law : If such an argument
were accepted then HB 236 wouiid clearly "open the door' to unlimited "Vegas" stvie “card,
dice, and numbers wheels' games. If such an argument were not successrul then suich games
are already available in Alaska and HB 26 does not "open the door" as to those games.
Under either scenario however HB 286 wouid "open the door" to slot machines and cain
0 rzl:(\ted gaming devices as those devices are not currently permuted under any situation in
aska.

mam mu nax\".ini\ .. m mccU lint Mteii nn argument wouid succeed. ' am meroiv dialing mat sucn an
reunionl mjvaiianie

Henan tribes nave coiwsientiv aruueti mat it a siato allows anv ivpooi class Il camme lh.ev must allow
al tvpes oi ciass lii earning Aline u;Sinv nnuorsianuing ihui Dial argument mav nave met with some eariv success
atu has ireeueniiv been ascu n: negotiations, iliai argument nas not won favor :n ".ne courts especiaiiv ;n the utst
-gverai vcais Xee e e.. « s+.evemie P.tver Mnttv 'rhe v > >inh Dakota. >[','d 2" " <Silt Ltr |1 |
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You have alsp asked about what the procedure is for negotiating a compact and entering into
a compact with Alaska Indian tribes

The IGRA provides a framework for negotiation of the tribal-state compact - the tribe
reguests the state to enter into ne?Qnanons, Upon receiving such a request, the state “shah”
negotiate with the tribe in "good faith" to enter into such a compact.

In State ex rel. Stephanv Fnney. 251 Kan. 559, 836 P2d | 169 (1992) (coEy attached), the
Kansas SuDreme Court was confronted with the very question you have asked. In that case
the Attorney General ot' Kansas Sued the Kansas Governor challenging the authority of the
governor to negotiate and enter into a binding tribal-state compact under IGRA. The court
In deciding whether the ?overnor hadl stch power looked to the Kansas Constitution (the
governor s the power to exectte the laws - the legislature the power to make the laws),
statutes (there wes no clear grant of authority for the governor to enter into negzo_ﬂatlons and
bind the state therebv i. ana the compact itself. The compact was important in that case
because it greatly expanded state agency operations beyond those authorized by the
legisiature, includling the hiring ot starF-and the creation basicaliv of a new state office.

fions, the coun concluded, ,oPe,rated &s the enactment of new laws and the amendment of
%(]Btm laws and therefore legisiative approval or authorization for the actions was necessary.

erefore.

!o]n Me narrow ISSUE Presented, we concluded the Governor had the authority
0 enter into negotiations with the Kickapoo Nation, but. in the absence of an
appropriate delegation of power by the Kansas Leglslature or legislative
?pprovtﬂ ofthfe compact, the Governor has no power fo bind the state to the
erms thereo

State exrei Stephan, supra, a | 18

The analysis used by the Kansas Supreme Coun appears equally valid in Alaska. In .Alaska
the executive_power of the state is vested in the govemor. Article III. § | of the Alaska
Constitution. The governor is "responsible for the faithful execution of the laws." Article 111,
$ 16 Meanwhile, The legislative power of the state is vested in the legislature, Article 11, §
I My review of the statutes lias not revealed any grant of authority bv the legislature to the
?overnor 30,35 to enable the é;overnor to enter into binding negotiations with an Indian tribe
or a state-tribal compact under IGRA. See also. Kickaooo Tribe of Indians v Babbitt. 827

F Supp. 37 (DD C 10Q8)

Even though there are no state laws that cieariy provide that the governor mar negotiate with
atribe unaer IGRA. | conciuue that it seems reasonable for the gzove_rnc_)r 0 have inherent
authority asthe executive authority for the state to represent the State in its interaction with
the tribé unaer the federal law  The governor, though, may not bind the state to a compact
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he hes negotiated, without the legislature’s approval of that compact or the legislature's grant
of authority to the governor to o hind the state.

GPL.kIb
95-252 klb

I'have some questions atxtut whether tne legislature ean actually dciecate to the governor the authority
to enter into a compact that actuailv chances or .titers the laws ot the %taie. as that couiii he construed as an
unconstitutional delegation ol the legislature s law-making power
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PERVIT PERM  PERM
NP'SR THE ORGANIZATION ADDRESS perm C M STATE ZIP
Q60001 NATIONAL EDUCATION ASSOCIATION ALASKA 114 SEOOND STREET *T**"SEE COMVENTS)”®*  JUNEAU AK 99801
90010 GREATER ANCHORAGE INC. 327 EAGLE STREET ANCHORAGE AK 99501
940063 ALASKA INFORVATION HADIO READG. ED SERV 1102 W. INTERNATIONAL AIRPORT D ANCHORAGE A 99518
940071 JUNEAU TCUTH FOOTBALL LEAGLE, INC. P.0. BOX 211409 AKE 3AY A 9821
. 940104 FORT GREELY OFFICERS WOVEN"S CLUB S0z SEQOOND STREET, P.0. BOX 115 APO AP 96508
"mOo0I05 3P0 ELKS 100GG #1595 WRANGELL P.0. 30X %1 WRANGELL A 99929
940123 YUKON GUEST  INTERNATIONAL ** p0. 3K 7M015 FAIRBANKS AC 90707
540133 EAGLE river lions club 17025 PPK PLACE EAGLE RIVER AK 99577
940153 BETHEL BROADCASTING INC. POUCH 468 BETHEL A 99559
«40179 NATIONAL MULTIPLE SCLEROSIS SCCIETY AK C 511 WEST 41ST AVE STE 101 ANCHORAGE AK 99503
7040193 3P0 ELKS LODGE 31423 CORDOVA P.0. BOX 50 CORDOVA A 99574
“=BH01L  BPO ELKS LOOGE #1531 FAIRBANKS P.0. BOX 71427 FAIRBANKS A 99707
940204 WILLOW AREA COVAINITY ORGANIZATION P.0. BOX 1C27 WILLOW A 99683
40223 CHUGIAK EAGLE RIVER CHAVBER OF CHWERCE  P.0.BOX 77C3S3 EAGLE RIVER A 99577
0235 ALASKA TELEPHONE ASSOCIATION 4341 3 STRET, UITE 3 ANCHORAGE AK 99503
940240 LOYAL ORDER OF MOOSE #1266 P.0. 3X 609 CCROCVA AK 99574
940259 FRATERNAL ORDER OF EAGLES AERIE #162 PO BOX 8162 KETCHIKAN A Q0L
40260 FCE AUXILIARY #162 PO BOX 3643 KETCHIKAN A 9901
N940263 BEVBLEM (L] #463 HAINES ~ P.O. X &AL HAINES A 99827
90271 FAIRBANKS CURLING LIONS P.0. BOX 71429 FAIRBANKS AK 99707
S 940283 AWETS POST 2 INC. 3 E. 33H AVBNE ANCHORAGE A 99503
940307 MUSCULAR DYSTROPHY ASSOCIATION, AK C-PT. 1838 "WEST WCRTHERN LIGHTS 3L\D. ANCHORAGE AK 99517
N)4a308 LOYAL ORDER OF MOOSE LODGE #1534 4211 ARCTIC BLWD. ANCHORAGE A 99503
940340 DILLINGHAM BEAVER ROUNOUP FESTIVAL ASSOIC P.0. BOX 267 DILLINGHAM A 99576
Q40341 ANCHORAGE RESTAURANT J BEVERAGE ASSOC A1 EAST S6TH AVENUE SUITE 200 ANCHORAGE A 99510
940434 ALPINE CIVIC CLUB P.0. BOX 34 SUTTON AK 99674
940442 HOVEBUILDERS ASSOC CF JUNEAU P.0. SOX 33259 JUNEAU A 90301
940453 COROOVA CHAVBER OF COMMERCE **CCWENTS** P.0. BOX 99 COROVA AK 99574
940492 XENAI PENINSULA HOCKEY ASSCCIATION INC.  P.0. 3CX 184 SCLDOTHA AK 99669
v 006 SOLD RUSH OATS INC 0.0. 30X 138 VALDEZ AC 99686
940524 ailg #142 SITKA *« P.0. BOX 273 SITKA AK 99835
HEB f.0E. #3525 5766 SPLR KW KEHAI AK 99611
940532 QOPPER RIVER BASIN LIONS CLUB P.0. BOX 146 GLENHALIEN A 99583
940555 MIDNIGHT SUN SWIM TEAM INC. P.0. BOX 83625 FAIRBANKS A 99703
940657 ALPINE ALTERVATIVES 2518 E. 7IDR RO 3TE 16 ANCHORAGE A 99507
940664 ALASKA STATE Aft-CIO 2501 COMERCIAL DRIVE ANCHORAGE AK 9801
940757 TALKECTNA CHAVBER OF COMVERCE P.0. 3CX 3A TAUEETNA A 99676
«cai7 MARCH OF DIMES ALASKA CHAPTER " «41 MACKAT STREET, SUITE 101 ANCHORAGE A 99518
940834 ALASKA UCFO"3 POLITICAL CAUCUS P.0. SOX 101571 ANCHORAGE A 99510
94G869  ALASKA WOMEN IN MINING (FB) P.0. sax 83542 FAIRBANKS A 99708
n94C387 BPO ELKS LCDGE #1773 SEWARD P.0. 30X 426 SEWARD AK 99664
340890 AVERICAN CANCER SOCIETY AK DIV INC 10657 WEST FIRBWERD LANE, SUITE 204 ANCHORAGE A 99503
940599  CIRCLE DIST HISTORICAL SCCIETY INC P.0. BOX 31893 CENTRAL A 99730
940023 CHALLENGE ALASKA P.0. BOX 110066 ANCHORAGE AK 9B
940993 ALASKA SUPPORT INDUSTRY ALLIANCE 4220 3 STRET, SUITE 200 ANCHORAGE AK 99503
941053 KODIAK LIONS CLUB -CCWENTS** P.0. BOX 1733 KODIAK AK 99615
A1175 ANCHOR POINT CHAMBER Cr COWERCE P.0. SOX 510 AVCHO? POINT A 95556
"I AKVETS POST #4 K-BEACH ROAD »0 0LDOTHA A 99669
41185 PETERSBURG BUSINESS & PROFESSIONAL WOMEN P.0. SOX 65 PETERSBURG &K 99833
AI205 GREATER JUNEAU CHAVBER OF COVMMERCE 124U FIFH ST JUNEAU AK 99301
941237 KID"S STOP, INC. >.0. BOX © HEALT AC 99743
1285 ALASKA IKDEPEOEHT BLIND 102 V. INTERNATIONAL AIRPORT ROAD ANCHORAGE AC 99518
41277 INTL ASSOC INSULATORS i ASBESTOS WORKERS 407 DENALI ANCHORAGE A 99501
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PRINCE WILLIAV SOUND  TOLRISM QOALITION
ALASKA PUBLIC BVPLOYEES ASSCCIATION/APT
ALASKA STATE ASSOC OF LIFE UNDERARITERS

SCLDAM ALEECE (L8

USCS OFFICERS WIVES CLUB OF KCDIAK

CITY OF ANIAK

ALASKA MINERS ASSOCIATION/NCAE BRANCH

BOREALIS KIXANIS, INC.
CIUGIAK AREA BUSINESS ASSOC.

UHALASKA DUTCH HARBOR CHAVBER/CCHVEP.CE
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INC.
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PERMIT FEES WITH 1991 MONTE CARI O PERMITS

total
clolintiucn < $0.00 $1 - $1,000 $1,001 -$5,000 > $5,000 it poimitloes
il 1001 1 b Il o J i i | |
nml anil ami nml amt

1 Hno 91 nfs 1w $(4,243.41) 11 $ 11850 T $ 102700 1w $ 520665 fcmmes
2 ttno 94 afs 2 tt (40.25) 2t 225.00 2w 117000 2t 6,856.00

3 ff no 94 afs 3 # 0.00 3n 350.00 3w 1,18285 3w 7,668.08

4 Hno 94 afs 4 it 0.00 4 373.50 4w 125311 4w 9,531.00

5 ttno 94 afs 5 # 0.00 5tt 44450 5% 138130 5# 11.165.75

6 1 no 94 afs 6 0.00 6 it 475.29 6 tt 1,367.00

7 #n0 94 afs T# 0.00 Tt 476.00 7# 139153

0 Ifno 94 afs 0t D00 8 tt 515.00 81  1432.00

9 # no 94 afs 9# 000 9 1 683.00 9w  1,914.68
10 if no 94 afs 10 000 10w 73500 10w 2,192.90

11 # mo 94 afs 1 u 79850 Ui 2,210.00

12 #110 94 afs 12 1t 879.00 12t  2,262.55
13# no 94 afs 13t 896.00 13«  3,217.00
14 i no 94 nfs 14« 087.72 1w  3,220.07

15 #110 94 nfs 15t 99262 15  3,380.00

16 ffno 94 als 16« 440235
17 #no 94 als
18 Hno 94 afs

Totals 5 - §(4,283,66) $ 8.947.63 $33.902,20 $40.487.48  $70.153.65

Pap |



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 327
1995 LEGISLATIVE SESSION
Revision Date: Dept. Affected; Revenue
Title: Eliminate Monte Carlo Nights BRU: Revenue Operations
Component:Charitable Gaming Division
Sponsor: Representative Phillips
Requester: House Judiciary COMPONENT SERIAL NO. 1883
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYO0O FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

| CAPITAL EXPENDITURES | | | | | | |
ICHANGE IN REVENUES | ) (2.0)] (4.0)1 (4.0)1 (4.0) (4.0)1 (4.0)]

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY95) cost: § 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS (Attach a separate page if necessary)

Iﬁ)acto this bl will result In a loss of $78,154 net proceeds no longer availabe to non-profits
ducting gaming.

Prepared by: Dennis R. Posharidri5?rect Phone: 465-2279
Division: Date: 5/1/95
Approved by

Commissioner: Date: 5/1/95
Agency:

FREPARER TOFROVCE AL OSTRBUIAN GCHES TOGOHERNCRS LEAIS AIMEQHE

For further distribution information, call the Governor's Legislative Office
(Rev 10/94) 95fisno.xIs/DBR Page 1 of 1
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ARMED SERVICES YMCA OF THE USA
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Armed Services YM CA (501(c)(3)], Board of Management adopted the following

resolution at the regular board meeting held May 3, 1995 Board of Management list below.

We, the Board of Management of the Armed Services YM CA strongly support the conceptof

Charitable Gaming, including pull-tahs in the State of Alaska. The proceeds derived from

Charitable Gaming directly supports 25 Programs and Services for over 35,000 deserving young

military members and their families each year. We urge you to keep "charity" in Charitable Gaming

and not abolish pull-tabs as a source ofrevenue fpr the Armed Services YM CA.

Kita Ramos, Chair ASYMCA Jim McMillan, 1st Vice ASYMCA
Insurance Consultant VP, Key Bank of Alaska

Floyd Gori, Treasurer ASYMCA Jim McGoldrick

Colonel, USAF (Ret) CEO, ORCA Services Inc

Philip Benediktsson Carl Bradford, Secretary ASYMCA
Owner Northsiar Enterprises Mgr Military Branch Alaska USA ECU
Samuel Johnson, Col, USAS Tamara Krebs .
Elmendorf Base Commander Mgr Classified Anchorage Daily News
Joseph Nishimura Dan Nice

Owner, PAN Alaska Col. AK Air National Guard

Ed Bclyca Glen Glenzer

Brig.Gcn AK ANG (Ret) Captain, USN (Ret)

Bab lilin JeffHamburg

Military Welcome Center MSgt. USAF

Roger Mongomery - .
FT Richardson Garrison Sergeant Major

Tom Morgan
Executive Director

W*'re In tht MILITARY PEOPLE Bu*Inai«

Debra Goetzc, 2nd Vice ASYMCA
Regional Mgr SATO Travel

Ben Ball .
Development Mgr Anch Inti Apt

Dr Lydia Hays, Ed E
ED, CIR1 Foundation

Wallace Mattcson, Col, USA
FT Richardson Garrison Commander

Nancy Ovcrpeek _
UAA Dept of Food Service

Scott Griffith
Red Cross, EImendorf AFB

Charles Hardy
SCPO, USN

John Neil
Base Suppintendent



O-LSI1143VA

HOUSE BILL NO. 327
INTHELE 33 AIUREG- THESIAEGF-ALAKA
NNEIEENIHLE 9 AIURE- HRSTESON

BY REPRESENTATIVES PHILLIPS, Mulder

Introduced:  5/1795
Referred: Judiciary

A BILL
FOR AN ACT ENTITLED

"An Act eliminating 'monte carlo’ nights as an authorized form of charitable

gaming; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. /@(5]5:01@ ISHHIMIDI&ﬂ
O Tredatnat nay 5. analtijel@eicary @nit oD IX
nunadites ar qdified aaizlios a 1 a anfirdion d o 1 9X
mmmmsadqﬂlﬁ&jagrlmwwmymem Trepanit
o\ves trepanit dalis tre priviece djartly crd dirg treadivties yadfiedin
@ [ADQ] d s sdion |, SBET TOTHERSIRAKSH QI'N
- THS

TN
* Sec. 2. &CEJSII&C) ISE[HdﬂlOI&ﬂ
O Amanitieenay rit ariiat vihnae tanoeqadardatine ©
@uld tesnetyed atnty Frtepupmsdthsasia) brepgnes
reffles, latiries pHebges i dasics randasics gose demsics naay

HB0327a -1-

HB 327
New >xt Underlirecl [DELETED TEXT BRACKETED]
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LAW offices

Gross & Burke
A PROFESSIONAL CORPORATION
42-1 NORTH FRANKLIN STREET
JUNEAU. ALASKA 00QO0l A

May 2, 1995

Senator Drue Pearce

State Capitol, Room 111
Juneau, Alaska 99801-1182
Dear Senator Pearce:

We have been given a copy of the April 28 Opinion of
the Department of Law concerning cruise ship gambling. The
opinion discusses the potential impact of allowing cruise
ship gambling on future negotiations with Native groups
seeking to conduct class 11l gaming in the state.

As a general matter, the opinion fairly and adequately
reviews the various issues posed by the passage of the
cruise ship legislation. .The purpose here 1is not to
criticize the Department’s view but to supplement some of
the analysis. On page 4 of the opinion, the Attorney
General discusses the effect on Indian gaming negotiations
if the legislature were to allow cruise ship gambling for
one year with an automatic repealer after that date. The
opinion concludes that while the answer cannot be given
"with absolute certainty,” it is probable that an
authorization of cruise ship gambling for one season would
have no effect on expanding the types of gambling that must
be allowed under Indian Gaming compacts. However,

reauthorization of gambling for subsequent yearly periods



Senator Drue Pearce
May 2, 1995
Page -2-

would, 1in the Attorney General®s view, substantially
increase the risk of expanding the scope of gambling laws
for Indian gaming compact purposes. The question then
arises as to what benefit the cruise ships would achieve by
obtaining permits to operate for just one season with the
future at best being uncertain.

The answer lies in the fact that the law pertaining to
Indian Gaming compacts is far from settled. The April 28
Attorney General®s opinion mentions that there are some
federal court decisions that hold that if a state authorizes
any form of class 11l gambling for any purpose, it must
allow Indian groups to at least negotiate over the operation
of all forms of Class Ill gambling. Under this line of
federal authority, so long as Monte Carlo nights are legal
in Alaska and some forms of Class 11l gambling like cards
and dice are allowed, Native groups already have the right
to conduct all forms of Class I1Il gambling under a gaming
compact. If that 1s the law, then the cruise ship exception
to state gambling laws, 1if passed, would have no real impact
on the issue. If, on the other hand, authorization of some
forms of Class IIl gambling does not authorize all forms of
Class 111 gambling for Indian Gaming compact purposes, the
passage of the cruise ship exemption would, in fact, broaden
the scope of Indian Gaming, assuming that the exemption 1is

repeated year after year. The Attorney General 1is correct
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when he points out that the 9th Circuit, of which Alaska is
a member, has recently issued an opinion in Rumsey Indian
Rancheria Wintum Indians v. Wilson. 41 F. 3d 421 (9th
Circuit 1994), which holds that the Indian Gaming Act does
not require a state to negotiate over all forms of gaming
activity simply because it has authorized some forms of
Class 11l gambling. The problem is that this may not be the
9th Circuit"s last word on the subject. The plaintiffs 1in
Rumsev have asked that the case, which was originally heard
by a three judge panel, be reheard en banc by the full panel
of the judges of the 9th Circuit. Briefs were filed by both
parties 1in January, but the 9th Circuit has not yet ruled
whether it will reconsider the 1issue. It may well do so,
and if that occurs an entirely different decision might be
forthcoming. Even if not, the fact that the plaintiffs have
asked for an en banc hearing suggests that they are prepared
at least to seek review by the U.S. Supreme Court, which of
course iIs the only court that can resolve differing views in
the various lower federal courts.

It may be, then, that in the next year a more
definitive judicial interpretation of the Indian Gaming Act
may become available, one which 1 res or eliminates the
risk that the continued operation of cruise ship gambling
will authorize Indian gambling in the same degree. Since

the Attorney General apparently believes that authorization
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for cruise ship gambling for the present season would not
open up the issue beyond that point, the cruise ships seek
an opportunity to operate their casinos on-board for at

least the limited period when the 1issue 1is hopefully, more

definitely resolved in the federal courts.

Yours very truly,

GROSS & BURKE

AMG :ddp
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M E M O R A N D U M STATE OF ALASKA
DEPARTMENT OF REVENUE
to: Ehe onorable Dyue Pearce date- APl 28,1995
resident of the Senate

TELEPHONE:  (907) 465-2229

subject: Release of Monte
Carlo Information

Dennis Posharo
Director o
Charitanle Gaming Division

Attacned |s the information. you requested regarding net proceeds of Monte Carlo
permit holders. Inour earliér conversation. Informed you that the information was
contidential taxpayer information. Since that time. | have received an oral oPmlon
from the Attormney”General's office allowmg me to release the information to the
legislat. 3 for the purposes of makln? public pohcg decisions. The basis for this
dﬁ ermingtion is an Afomey. Generals opinion of January 12, 1989 regarding the
release of taxpayer information.

However, the jnformation retains its confidential status.. It should be viewed onIP/ t%y
legislators and necessary staffers. Public release, of this information could resuft |

svere penalties. |am sure that L}/ou will use the information in a responsible manner
ana am'happy to provide 1t to youl.

If our office can provide funher assistance, please call me at 465-2229.

SUPPORTING DOCUMENTS
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PERMITTEES WITH 19% MONTE CARLO PERMITS

| > $5)m0
5
ermité organization | net
1 940235 ACASKA TELEPHONE ASSOCIATION 5.266.65
2 94-1615 UNALASKA DUTCH HARBOR CHAMBER/COMMERCE 6.856.00
3 94-1205 GREATER JUNEAU CHAMBER OF COMMERCE 1.668.08
4 940179 NATIONAL MULTIPLE SCLEROSIS SOCIETY AK C 9531.00
5 94-0657 ALPINE ALTERNATIVES 11.165.75
totals S J0.48748
S1001 1-655.000
ermit# organization net
194-0532 COPPER RIVER BASIN LIONS CLUB S 1.027.00
2 940199 BPO ELKS LODGE #1483 CORDOVA 1,176.00
3 940223 CH UGIAK EAG RIVER CHAMBER OF COMMERCE 1,182.85
4 94-0260 FOE AUXILIARY #162 125311
5 94-0104 FORT GREELY OFFICERS WOMEN'S CLUB 1,364.30
6 840001 NATIONAL EDUCATION ASSOCIATION ALASKA 1.367.00
7 941541 ALASKA MINERS ASSOCIATION/NOME BRANCH 1.391.53
3 941508 USCG OFFICERS WIVES CLUB OF KODIAK %ﬁgg
9 941237 KID'S STOP. INC. 914
10 941053 KODIAK LIONS CLUB 219290
11 940506 GOLD RUSH DAYS INC, 2.210.00
12 940240 LOYAL ORDER OF MOOSE #1256 2.262.55
13 94-0859 CIRCLE DIST HISTORICAL SOCIETY INC 3.217.08
14 940340 DILLINGHAM BEAVER ROUNDUP FESTIVAL ASSOC 3.228.87
15 940307 MUSCULAR DYSTROPHY ASSOCIATION. AK CHPT. 3.380.00
16 941309 PRINCE WILLIAM SOUND TOURISM COALITION 4402.35
totals S_33,002°0
51 -51.000
ermit# organization net
1 940271 FAIRBANKS CURLING UONS $ 11650
2 940201 BPO ELKS LODGE #1651 FAIRBANKS 22888
3941477 GOLDEN FLEECE CL 350.
4 940555 NIIDNIGHT SUN SWIM TEAM INC 37350
5 94-0434 ALPINE CIMIC CLUB 444.5)
6 941535 CITY CF ANIAK 475.29
7 34-0133 EAGLE RIVER UONS CLUB 476.00
g 941315 ALASKA PUBLIC EMPLOYEES ASSOCIATION/AFT 51%.88
9 941175 ANCHOR POINT CHAMBER OF COMMERCE 583.
10 941360 ALASKA STA EASSOC OF LIFE UNDERWRITERS 135.00
11 940664 ALASKA STATE AR CIO 798.50
12 940341 ANCHORAGE RESTAURANT 4 BEVERAGE ASSOC 379.00
13 840887 BPO ELKS LODGE #1773 SEWARD 88992
14 941179 AMVETS POST 4 .
IS 94-0204 WILLOW AREA CCMMUNITT ORGANIZATION 992.62
totals S 894763

Peoe 1at2
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<50.00
10
permit# organization net
34-0010 GREATER ANCHORAGE INC. 5 (4.243.41)
3A-1588 CHUGIAK AREA BUSINESS ASSOC. INC. (40.25)
34-0153 BETHEL 3ROADCASTING INC. 0.00
94-0283 AMVETS POST 2 INC. 0.00
94-0308 LOYAL ORDER OF MOOSE LODGE #1534 0.00
94-0442 HOMEBUILDERS ASSOC OF JUNEAU 0.00
94-0453 CORDOVA CHAMBER OF COMMERCE 0.00
94-0492 KENAI PENINSULA HOCKEY ASSOCIATION INC 0.00
94-0524 EMBLEM CLUB #142 SITKA 0.00
94-0528 F O.E. #3525 0.00
totals 5 f4.283.66i
dellnauent
_ o 13 1
permit# organization
94-0063 ALASKA INFORMATION RADIO READG.ED SERV no 94 afs
94-0071 JUNEAU YOUTH FOOTBALL LEAGUE. INC. no 94 afs
94-0106 BPO ELKS LODGE #1595 WRANGELL no 94 afs
94-0128 YUKON QUEST INTERNATIONAL no 94 afs
94-0268 EMBLEM CLUB #463 HAINES no 94 afs
94-0757 TALKEETNA CHAMBER OF COMMERCE no 94 afs
94-0817 MARCH OF DIMES ALASKA CHAPTER no 94 afs
94-0834 ALASKA WOMEN'S POLITICAL CAUCUS no 94 afs
94-0869 ALASKA WOMEN IN MINING (FBK) no 94 afs
94-0890 AMERICAN CANCER SOCIETY AK DIV INC no 9<* afs
94-0923 CHALLENGE ALASKA no 94 afs
94-0993 ALASKA SUPPORT INDUSTRY ALLIANCE no 94 afs
94-1185 PETERSBURG BUSINESS & PROFESSIONAL WOMEN no 94 afs
94-1255 ALASKA INDEPENDENT BLIND no 94 ais
94-1277 INTL ASSOC INSULATORS & ASBESTOS WORKERS no 94 afs
94-1477 GOLDEN FLEECE CLUB no 94 afs
94-1561 BOREALIS KIWANIS. INC. no 94 afs
94-1630 CENTER FOR PACIFIC RIM STUDIES & CULT. no 94 afs
total
total # of permrtfees not Droceeds
54 S 73.153.55
Pegp2d2



§09.25.095

Revisor'd9 notes. — In 1953. under
i 13, ch. 34, SLA 1993 and | 123, ch. 33.

Alaska Statutes

§C9.25.100

SLA 1993 the citation to the Uniform
Commercial Code was revised.

NOTES TO DECISIONS

Tills section does not modify AS
45,01.207, concerning performance or ac-
ceptance of performance under reserva-
tion of rights, but serves to strengthen the
interpretation of that section requmnt{; a
creditor seeking to reserve rights in the
face of a full payment check to communi-
cate that intent to the debtor before cash-

sider the creditor's position and either
agree or ston payment on the check. Air
\l/ggg)l_mes v. luster, d73 P.2d 774 (Alaska
It is not.necessam( to tender cosh.
Ward v. Miller, 13 Alaska 752 (1952).
A check, unobjected to. would con-
stitute a procer tonder. Ward v. Miller.

ing the check to enable the debtor to con- 13 Alaska 752 .1952).

Sec. 09.25.095. Effect of private seals and scrolls. Private seais
and scrolls as a substitute for seals are abolished. They are not re—
qguired to an instrument, but when used their effect remains un—
changed. (83.10 ch 101 SLA 1962)

Revisor's notes. — Formerly AS
09.25.130. Renumbered in 1994,
Article 2. Public Records.
Section , , Section.
100. Disposition of tax information 122. Litigation disclosure
110. Public records open to inspection and %%[31 SAuper\flsmn and regulation
. Appeals

coptymg; fees .
115. Electronic services and products.
120. Public records; exceptions; certified

copies ,
121. Copies of public records for veterans

125. Enforcement; Injunctive reiief

140. Confidentiality of Iibragy records
220. Definitions for AS 09.25.100 —

09.25.220

Sec. 09.25.100. Disposition of tax information. Information in
the possession of the Department ofRevenue that discloses the partic—
ulars of the business or affairs of a taxpayer or other person isnot a
matter cf public record, except for purposes of investigation and law
enforcement. The information shall be kept confidential except when
its production is required in an official investigation or court proceed—
ing. These restrictions do not prohibit the publication of statistics
presented in a manner -hat prevents the identification of particular
reports and items, or prohibit the publication of tax lists showing the
names of taxpayers who are delinquent and relevant information that
may assist in the collection of delinquent taxes. (8 3.21 ch 101 SLA
1962)

Opinions of attorney general. — The ?rotect a taxpayer's identity. June 16.

983 Op. Att'y lien

department can publish~ decisions that
have not been appealed or for which conil-
dentiuiity was not voluntarily waived if it
establishes guidelines for publication to

92

Determinations of the State Assessment
Rsview Board made under AS 43.56.130
(0 and gas property taxes) pe public



Article 6. Abuse uf Public Office.

Section
350. Official misconduct ,
360. Misuse of confidential information

Collateral references. — 63 Am. Jur.
2d. Public Officers and Employees.
48 346-359.

67 C.J.S.. Officers. j§ 120-126. 255-263.

Infamous crime or one involving moral
turpitude constituting disqualification to
hold public office, 52" ALR2d 1314.

Official oppression, what constitutes of-
fense of, 33 ALR2d 1007,

Personal liahility of policeman, shentf.

Removal of pubiic officer for misconduct
during previous term, 42 ALRSd 691.

Validity and construction of statute au-
thorizing"grand jury to submit report con-
cerning pubiic servant's noncr.minai mis-
conduct. 63 ALR3d 5S6. ,

Sexual misconduct or irregularity as
a,moun,tln(t;, to "conduct unbecoming an of-
ficer." justifying officer's demotion or re-

énltz)lval or suspension from dutv, 9 ."-.LR4th

or similar peace officer or his bond, far
injury suffered as a result offailure to en-
force law or arrest law breaker, 41 AL?.3d
0.

Sec. 11.56.350. Official misconduct. A public servant com—
mits the crime of official misconducc if. with intent to obtain a benefit
or to injure or deprive another person of a benefit, the public servant

(1) performs an act relating to the public servant 3 office but consti—
tuting an unauthorized exercise of the public servant"s official func—
tions. knowing that that act is unauthorized; or

<2) knowingly refrains from performing a duty which is imposed
upon the public servant by law or is cieariy inherent in the nature of
the public servant3 office.

Ib) Official misconduct is a ciass A misdemeanor. i85 ch 166 SLA
1978)

Sec. 11.56.860. Misuse of confidential information, (@) A per—
son who isor has been a public servant commit? the crime ofmisuse of
confidential information if the person

(D) learns confidential information through employment as a public
servant; and

(@ while in office or after leaving office, uses the confidential infor—
mation for personal gain or ina manner not connected with the perfor—
mance of official duties other than by giving sworn testimony or evi—
dence in a legal proceeding in conformity with a court order.

(b) As used in this section, "confidential information" means infor—
mation which has been classified confidential by law.

(© Misuse of confidential information is a ciass A misdemeanor.
&6 ch 166 SLA 1978)



