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SURREPTITIOUS RECORDING OF WITNESSES IN
CRIMINAL CASES: A QUEST FOR TRUTH OR A
VIOLATION OF LAW AND ETHICS?*

Il ction

During the course of their careers most defense lawyers will
encounter the "turncoat” Witness. The following scenario is illus—
trative of the problem. Smith is indicted for murder. Jones, a
witness to the homicide, either contacts or is approached by
Darrow, Smith $attomey, to discuss the case. During the course
of the conversation, Jones, although unwilling to give a signed
statement, unequivocally absolves Smith of the murder. Prior to
Smith & tral, however, Jones is indicted for several narcotics
sales. At Smith § trial, Jones not only declines to testify on be—
half of the defendant, but becomes the prosecution$ “Star” Wit—
ness against him. On cross-examination, Jones steadfastly denies
making any statements to defense counsel absolving the
defendant.

While the underlying reasons for the disavowal vary from
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David Vaida, Fordham Law School, for their assistance in research and editing.

*+ Professor of Law, Fordham University School of Law, B.A. 1967, Queens College,
New York; J.D. 1970, State University of New York at Buffalo; LL.M. 1971, J.S.D. 1976,
Columbia University School of Law.
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1. see infra notes 9-12 and accompanying text,

2. See infra Note 32 and accompanying text.

3. see, eg, ABA Comm, on Professional Ethics, Formal Op. 337 (1974); see ulso
infra notes 64-110 and accompanying text.

4. This criterion is required by both the ABA Model Code of Professional Respon-
sibility Canon 7 (1980) and the Model Rules of Professional Conduct (Final Draft 1981).

6. See infra text accompanying notes 11 & 12.

6. See infra notes 40-56 and accompanying text.
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1. The Misunderstanding Witness

Prior to trial, when interviewed by defense counsel, the wit-
ness absolutely absolves the defendant by stating that another
individual known to him has committed the offense. At trial,
testifying for the prosecution, the witness implicates the defen-
dant. When questioned about his pre-trial statements, the wit-
ness admits to having had a conversation with counsel but
claims that he misunderstood counsel’s questions. Tho introduc-
tion of the taped conversation into evidence permits the jury to
determine whether the witness was confused at the time of the
interview, or whether he simply changed sides at trial.

2. Statements Made Out of Context

The facts are unchanged, except that the witness testifies
that while he understood the questions in the pre-trial interview,
the statements alluded to by counsel on cross-examination are
out of context. The admission of the taped conversation into evi-
dence would dispel this contention. Unless the prosecution chal-
lenges the integrity of the tape, the witness’ testimony may be
discredited in whole or in part by the jury.

3. The Denying Witness

In this version, the witness not only testifies adversely to
the interests of the defendant, but on cross-examination, when
asked about absolving statements he made prior to trial, stead-
fastly denies that he has ever spoken to counsel. The taped con-
versation’s introduction would severely discredit the witness.

4. The Allegedly Bribed Witness

In this scenario, the turncoat witness admits making certain
favorable statements, but alleges that he was bribed by defense
counsel. This is the most damaging scenario, since the witness
not only implicates the defendant but impugns the integrity of
defense counsel before the jury. The introduction of the entire
taped conversation could assist counsel in impeaching the wit-
ness. The length of the conversation.and the nature and wording
of the statements could convince the jury that the statements
made at the lawyer’s office were spontaneous, voluntary, and
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While in all four examples counsel could cross-examine the
witness without benefit of the taped conversation, the recording
clearly would enhance the possibility of impeachment,® thereby
substantially facilitating the quest for truth.

1. Feohd Lanaf QreRaty Greaad Roadig

Title 111 of the Omnibus Crime Control and Safe Streets
Act of 1968® is a comprehensive statutory scheme enacted by
Congress for the purpose of protecting the privacy of wire10 and
oral communications.1l While Congress was concerned with the
surreptitious interception of communications, the statute explic-
itly omits from its ambit one-party consensual recordings by pri-
vate citizens:

Uil Uty tsdaE ﬁ‘III
O BAMDIBEL VI )
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A NUASdd®
In exempting one-party consensual recordings, Congress
codified existing case law. Beginning in 1952 with the landmark

7. In addition, the tape would be most importantif criminal prosecution or disci-
plinary proceedings were initiated against counsel. o .

8. See generally 3 J. Weinstein & M. Berger,Weinstein's Evidence 807(09]
(1981); Fenner, Handling the Turncoat Witness Under the Federal Rules of Evidence,
55 Notre Dame Law. 536 (1980).

9. 18 U.S.C. §8 2510-2513, 2515-2520 (1976).

10. Title 111 defines "wire communication” as L

any communication mode in whole or in ﬁart through the use of facilties for

the transmission of communications by the aid of wire, cable, or other like

connection between the point of origin and the point of reception furnished or

operated by any person engaged as a common carrier in providing or operating
§512J§5101E%:|I|t|es or the transmission of interstate or foreign communications.
Id. :

11, "Oral communication" is defined as "any oral communication uttered by a per-
son exhibiting an expectation that euch communication is not subject to interception
under circumstances justifying such expectation.” 1d. § 2510(2).

12. 1d. § 2511(2)(d).
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case of On Lee v. United States,© the United States Supreme
Court has consistently upheld the legality and constitutionality
of such recordings. In On Lee, Chin Poy, an acquaintance and
former employee of the petitioner, entered his laundry and en—
gaged him in conversation. Unbeknownst to On Lee, his long—
time friend had turned informant and was wired for sound. The
conversation, which included a number of incriminating state—
ments concerning narcotics transactions, was transmitted to an
undercover agent stationed outside the laundry. In sustaining
the petitioner$ conviction, the Court rejected his claim that
Chin Poy had committed a trespass because consent to his entry
was obtained by fraud, and dismissed as “Vergfing] on the frivo—
lous” the further contention that the agent standing outside the
laundry “fas a trespasser because by these aids he overheard
what went on inside.”X The Court concluded that: “Petitioner
was talking confidentially and indiscreetly with one he trusted,
and was overheard. This was due to aid from a transmitter and
receiver, to be sure, but with the same effect on his privacy as if
[the law enforcement agent] had been eavesdropping outside an
open window. 5

On Lee was followed by Rathbun u United States.D In
Rathbun, the Court held that the interception of conversations
via the use of a telephone extension with the consent of one of
the parties did not violate section 605 of the Federal Communi —
cations Act of 1934.17 In what later would be termed the “fisk
analysis” “theory, the Court stated that “{e]ach party to a tele—
phone conversation takes the risk that the other party may have
an extension telephone and may allow another to overhear the
conversation. When such takes place there has been no violation
of any privacy of which the parties may complain.”BFinally, in
Lopez v. United States, 10 the petitioner attempted to bribe an
IRS agent. Pursuant to his superior $ instructions “to play along
with the scheme, D the agent met the petitioner in the latterS

13, 343 U.S. 747 (1952).

14, 1d. at 752,

15. 1d. at 753-54.

16. 355 U.S. 107 (1957).

17. 48 Stat. 1103 (1934) (codified at 47 U.S.C. § 605 (1976)).
18. 355 U.S. at 111,

19. 373 U.S. 427 (1963).

20. 1d. at 430.
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1982] RECORDING OF WITNESSES

office and recorded his bribe offers by means of a concealed re-
corder. In upholding Lopez’'s conviction, the Court rejected the
contention that the agent had misrepresented himself and hence
illegally had "seized” his words. The Court stated:

655 I ’ n

%E \/&b
Vb

After the enactment of Title Ill, the Supreme Court decided
two cases involving consensualrecordmg In United States v.
White,3l respondent’s incriminating statements were recorded
by a governnwentinforn1ant and overheard by federal narcotics
agents. The informant was not produced at trial. Nevertheless,
the testimony of the “eavesdropping” agents was admitted into
evidence and led to respondent’s conviction. TL  Supreme Court
affirmed the conviction by a vote of 5-3, with Justice Brennan
concurring in result only. The Court stated: _

(Q m::a,_ﬁm EdgtviayEssEie
4

”;:a LACLN 0z 0 .(ui 20 l| a
ViR ;

21, 1d. ot 439
22. 401 US. 745 (1971).
23. 1d. at 751 (citations omittod).
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Since White was a plurality opinion, some believed that the
constitutionality of consensual recording was uncertain.4 Any
doubt, however, was resolved by the Court in United States v.
Caceres.™ In Caceres, respondent on repeated occasions offered
a “personal settlement”3% of five hundred dollars to an IRS
agent if he would resolve his audit favorably. On three different
occasions, the agent wore a concealed rrdio transmitter which
enabled other agents to monitor and record the bribe offers. On
two of these occasions, however, the agent failed to secure the
appropriate IRS authorization to record the conversations. As a
result, the Court was faced with the issue of whether these two
tape recordings and the testimony of the agents who monitored
the conversations should be excluded because IRS regulations
were violated. By a vote of 7-2, the Court held that since “the
[IRS] was not required by the Constitution or by statute to
adopt any particular procedures or rules before engaging in con-
sensual monitoring and recording,” I7the regulation would not be
enforced. On the issue of whether Cacares had a reasonable ex-
pectation of privacy which required the government to obtain a
search warrant, the Court reiterated its holdings in Rathbun and
Lopez, stating:

-rli g

24, The dissenters in white (Justices Douglas, Harlan, Marshall, and Brennan)
contended that the ubo of a radio transmitter without obtaining a search warrant vio-
lated the respondent’s reasonable expectation of privacy. Justices Harlan and Marshall,
however, distinguished third-party consensual recordm? from first-party consensual re-
cordm?_lmalntammg that a search warrant is necessary for the former but not tho latter.
Thus, Harlan and Marshall would have overruled on Lee but not Lopez, whilo llrcnnan
and Douglas would have overruled both.

25. 440 U.S. 741 (1979).

26. 1d. at 746.

21 1d. nt 749-50
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RECORDING OF WITNESSES

consensual monitoring and recording by means of a transmitter
concealed on an informant's person, even though the defendant
did not know that he was speaking with a Government agent

Thus, the Court sanctioned one-party consensual recording on
two independent grounds. First, under the risk analysis rationale
utilized in Lopez, the Court demonstrated an unwillingness to
afford fourth amendment protection to criminal conversations.
When a person divulges incriminating information to another,
he simply bears the risk of disclosure by that person. Second,
under what can be labeled the accurate reproduction rationale,
the Court discerned no cpnstitutional difference between a per-
son reducing to writing the content of a conversation and actu-
ally recording it.

In all of these cases, the defendants at least arguably pos-
sessed an expectation of privacy and had the requisite standing
to assert this contention. However, in the case of surreptitious
one-party consensual recording of witnesses, both the expecta-
tion of privacy and standing to assert such a claim are clearly
lacking. Because these witnesses are not subject to prosecution
as a result of the recorded statements, they are precluded from
asserting any illegality as to the obtaining of the statements.3
Moreover, in the case of taping by defense counsel, the requisite
tate action is lacking.3 One-party consensual recording of wit-
nesses by attorneys, therefore, presents no constitutional prob-
lem. The issue still to be determined, however, is whether such
conduct violates state legislation and, if so, whether concomi-
tantly it violates the ethical standards of various state bar
associations.

28. 1d. at 750,

29. see, eg. United StateB v. Reynolds, 449 F.2d 1347, (9th Cir.) cert, denied, 408
U.S. 924 (1971). The court held that a witness in a grand jury proceeding is not a * party
aggrieved” under 18 U.S.C. § 3504 (1970) and therefore cannot "seek to suppress, or
refuse to '[eStI(I;>/ about, evidence unlawfully obtained." 1d. at 1350. Additionally, the
court concluded that the fourth amendment does not confer standing on a witness. 1d. at
1351, See generally Comment, Intercepted Communications: "Just Cause" for Refusing
to Answer the Questions of the Grand Jury, 29 U. Miami L. Rev. 334 (1975).

30. see generally Burdcau v. McDowell, 256 U.S. 465, 475-76 (1921); United States
v. Kelly, 529 F.2d 1365, 1371 (8th Cir. 1976). Accord Bellnior v. Lund, 438 F. Supp. 47,
51-52 (N.D.N.Y. 1977).
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While one-party consensual recording is clearly sanctioned
by federal law,3l state legislation concerning its legality is varied.
To date nineteen states and the District of Columbia adhere to

the federal rationale allowing one-party consensual recording.2
Thirteen states ordinarily prohibit this practice.3

In Massachusetts, for examnle, It isa crime for anyone to
record a conversation without the consent of the participant.3
Violation of this provision is punishable by imprisonment of up
to five years and a $10,000 fire. The law does not contain an
exception for an attorney to engage in surreptitious recording.
Thus, surreptitious recording of an adverse witness by an attor—
ney would subject him to a felony conviction. Similarly, section
632(a) of the California Penal Code3 provides that 1t is a crime
to intentionally and without the consent of all parties eavesdrop
upon or record a confidential communication whether it is done
in each other § presence or by telephone. The term “Confidential

31, see supra notes 9-12 and accompanying text.

32. Ab:ka Stat. §42.20.310 (71981% Ariz. Rev. Stat. Ann. § 13-3005(2) (1978); Colo.
Rev. Stat. 8§ 18-9-303 to -304 (19 8& onn. Gen. Stat. 88 53a-187 to -189 %981); D.C.
Code Encycl. § 23-542 (West 1967); Ga. Code Ann. § 26-3006 (1973); Hawaii Rev. Stat. §
7111111 ;1976}2 Idaho Code 8§ 18-6701 to -6702 (Supp. 1982); lowa Code Ann. §727.8
gWest 1979); Ky. Rev. Stat. Ann. § 526.010 (Baldwin 19753 Lo. Rev. Stat. Ann, 88
5:1302- :1303 (West 1981); Me. Rev. Stat. Ann. tit. 15, §8 709, 712 (1980 & Su p 1981-
82); an Stat. Ann. § 626A. 02(2§(d) (West Supp. 1982); Neb. Rev. Stat. §8 86-701, 86-
702(2)(c 1976% Nev. Rev. Stat. 200.620(I)§a§J %1981% N.J. Stat. Ann. § 2A:156A-I(d)
E\West Sup 82-83); N.Y. Penul Law § 250.00(1)-(2) gMcKmney 198025 Okla. Stat.
nn. tit, 2 § 1757 (West Supp. 1980-81); Va. Code § 19.2-62(2)(b) (1975); Wis. Stat.
Ann. §968. 31‘3)( ) (West 1971 & Supp 1981- 82{

33. Cal. Penal Code § 632 eerm% Supp. 1982): Del. Code Ann. tit. 11, §1335“
1979); Fla. Stat. Ann. §934.03 (West 1973 &Suggj 1982 11 Ann. Stat. ch. 38, § 1
Smith-Hurd 1979); Kan. Stat. Ann §21.4001 (1 1% Md ‘Cta. & Jud. Proc. Code Ann,
§ 10-401 to -402 1980) Mass. Ann. Laws ch. 272 § 99(b 4) & 99fc) (Michic/Law Co-
op. 198% Mich. Comp. Laws Ann. § 750. 539(01 (71968 ont. Code Ann. § 45-8-213
E%lg; H. Rev. Stat. Ann. 8§ 570-A:l, AZE) 4&Su§) 19812) Or. Rev. Stat. §
65.535—.540 (1981); Pa. Cons. Stat. Ann. §5703 (Purdon upp. 1982-83); Wash. Rev.
Code Ann. §9.73.030 (1977 & Supp. 1982).

States without any legislation on the matter include Alabama, Arkansas, Indiana,
Mississippi, Missouri, New Mexico, North Carolina, North Dakota, Ohio, Rhode Island,
South Carolina, Tennessee, Texas, Utah, Vermont, West Virginia, and Wyommg

34, See'Mass. Ann. Laws ch. 272, § 99(b){4) (Michie/Law Co-op. 1980). Other
states which permit law enforcement officials to record surreptitiously with one-party
consent are Californio, Florida, Michigan, New Hampshire, Oregon, Pennsylvania, and
New Mexico.

35. Cal. Penal Code § 632(a) (Deering Supp. 1982).
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1. State Law Concerning One-Party Consensual
Recording

While one-party consensual recording is clearly sanctioned
by federal law,*]1 state legislation concerning its legality is varied.
To date nineteen states and the District of Columbia adhere to
the federal rationale allowing one-party consensual recording.3*
Thirteen states ordinarily prohibit this practice.33

In Massachusetts, for example, it is a crime for anyone to
record a conversation without the consent of the participant.3%
Violation of this provision is punishable by imprisonment of up
to five years and a $10,000 fine. The law does not contain an
exception for an attorney to engage in surreptitious recording.
Thus, surreptitious recording of an adverse witness by an attor-
ney would subject him to a felony conviction. Similarly, section
632(a) of the California Penal Code3 provides that it is a crime
to intentionally and without the consent of all parties eavesdrop
upon or record a confidential communication whether it is done
in each other’s presence or by telephone. The term “confidential

31, see supra notes 9-12 and accompanying text.

32. Alaska Stat. §42.20.310 (1981); Ariz. Rev. Stat Ann. § 13-3005523 (1978); Colo.
Rev. Stat. 8§ 18-9-303 to -304 (19752 Conn. Gen. Stat. §8 53a-187 to -189 (1981); D.C.
Code Encycl, §23-542 (West 1967); Ga. Code Ann. §26-3006 (1973); Hawaii Rev. Stat. §
711-1111 5197?2 Idaho Code 8§ 18-6701 to -6702 $Supp 1982); lowa Code Ann. §727.8
gWest 1979); Ky. Rev. Stat. Ann. § 526.010 (Baldwin 1975 La. Rev. Stat. Ann, 88
5:1302- :1303 (West 1981); Me. Rev. Stat. Ann tit. 15, &8 709 712 (1980 & Su 9 1981-
82); Minn. Stat. Ann. § 626A. 02(2g(d) (West Supp. 1982) Neb. Rev. Stat. §8 86-701, 86-
702(2)(c) (1976); Nev. Rev. Stat. § 200, 620(I)é g)(l981% N.J. Stat. Ann. § 2A:156A-4(d)
West Supi). 1982-83); N.Y. Penal Law § 250.00(1)-(2) gMcKlnney 1980}) Okla. Stat.
nn. tit. 21, § 1757 (West Sui)p 1980- 81% Va. Code § 19.2-62(2)(b) (1975); Wis. Stat.
Ann, §96831é )(c) (West 1971 & Supp. 1981-82).

33 al. Penal Code § 632 (Deerin Supp 1982); Del. Code Ann. tit. 11, § 1335(4)
1979]1 Fin. Stat. Ann. § 934.03 (West 1973 5)&) 1982 L Ann. Stat. ch. 38, § 14-2
Smith-Hurd 1979); Kan. Stat. Ann § 21.4001 (1 lé Md ‘Cta. & Jud. Proc. Code Ann,
§10 401 to -402 1980) Moss. Ann. Laws ch. 272 § 99(b 4) & 99(c) (Michie/Law Co-

198% Mich. Comp. Laws Ann. § 750.539(c) (71968 ont. Code Ann. § 45-8-213

H. Rev. Stat. Ann. 8 570-Al, -A2 819

S%lg; 4&Su§) 1981); Or. Rev. Stat. 8
65.535— 540 (1981); Pa. Cons. Stat. Ann. § 5703 up

p. 1982 83); Wash. Rev.
Code Ann. §9.73.030 (1977 & Supp. 1982).

States without any legislation on the matter include Alabama, Arkansas, Indiana,
Mississippi, Missouri, New Mexico, North Carolina, North Dakota, Ohio, Rhode Island,
South Carolina, Tennessee, Texas, Utah, Vermont, West Virginia, and Wyomm%

34, See’Moss. Ann. Laws ch. 272, §99(b)(4) (Michie/Law Co-op. 1980). Other
states which permit law enforcement officials to record surreptitiously with one-party
consent are California, Florida, Michigan, New Hampshire, Oregon, Pennsylvania, and
New Mexico

35. CaI Penal Code §632(a) (Deering Supp. 1982).
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communication” is defined as “communication carried on in
such circumstances as may reasonably indicate that any party to
such communication desires it to be confined to such parties.”3
A recording in violation of this law is inadmissible in any judi-
cial or administrative proceeding. The' maker of such a recording
is subject to a prison term of one year and a fine of up to $2500.
In addition, tbe possibility exists that such conduct would vio-
late section 6106 of the California Business and Professions
Coded and could result in suspension or disbarment.

The legislation of some of the proscribing states, however,
contains some limited exceptions. For example, Maryland law

provides:

[Ordinarily] [i]t is unlawful for any person to wilfully inter—
cept, endeavor to intercept or procure any other person to in—
tercept or endeavor to intercept any wire or oral communica—
tion . ... [However,] [i]t is lawful under this subtitle for an

investigative or lawful enforcement officer acting in a criminal

investigation or any other person acting at the prior direction

and under the supervision of an investigative or law enforce—
ment officer to intercept a wire or oral communication in order

to provide evidence of the commission of the offenses of mur —
der, kidnapping, gambling, robbery, [arson], bribery, extortion

or dealing in controlled dangerous substances, or any conspir—
acy to commit any of these offenses, where the person is a

party to the communication or one of the parties to the com —
munication has given prior consent to the interception.””

The statute allows an officer or employee of a communication
common carrier to provide information, facilities, or technical
assistance to law enforcement officers who lawfully may surrepti-
tiously record. In addition, surreptitious “cording is permitted
by an officer or employee of a communication common carrier
when he i9 “engaged in any activity which is a necessary incident
to the rendition of his service or to the protection of the rights
or property of the carrier of the communication.”3®

The rest of the states, while not proscribing surreptitious
recording via their penal laws, have not yet declared their posi-

36. 1d. at (c).
37. Cal. Bus. & Prof. Code § 6106 (Deering 1976).
38. Md. Cts. & Jud. Proc. Code Ann. §8 10-402(a)(l), (c)(2) (1980).

39 1a. ot (c)(1)(i)
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tion. Thus, the issue to be determined is whether a defense law-
yer in one of the proscribing or nonenacting states is precluded
like everyone else from recording. Or, alternatively, whether an
attorney exception exists based upon the recent line of Supreme
Court cases permitting impeachment even on the basis of ille-
gally obtained evidence.

State Legislation v. The Quest For Truth

There is little doubt that affording a prosecutor the oppor-
tunity to surreptitiously record a suspect, or permitting a de-
fense attorney to secretly record a favorable witness who subse-
quently “turns,” substantially enhances the opportunity for
meaningful and effective cross-examination. Moreover, such a
policy clearly comports with recent Supreme Court decisions en-
hancing the parameters of impeachment to include questions
based upon illegally obtained evidence as well as valid but sur-
reptitiously obtained evidence.

The forerunner_ of this rationale was the Court’s decision in
Walder u United StateS  1n 1950, the defendant Walder was
indicted for the purchase and possession of a grain of heroin.
Pursuant to his motion, the trial court suppressed the evidence
on the ground that it was obtained during an unlawful search.
The suppression of the evidence resulted in the dismissal of the
case. Two years later Walder was indicted for unrelated viola-
tions of the narcotics laws. At trial on direct examination,
Walder testified that he had never purchased, sold, or possessed
narcotics. On cross-examination, he reiterated his assertions that
he never possessed narcotics. In an effort to discredit Walder,
the police officer who participated in the unlawful search testi-
fied that Walder had been arrested for possession of heroin. The
trial judge admitted the evidence over objection for the sole
purpose of impeaching the defendant’s credibility. Affirming
Walder’s conviction, the Court held that while the prosecution
could not utilize evidence obtained in violation of a defendant’s
fourth amendment rights in their case in chief, under certain cir-
cumstances such evidence could be used to impeach a defen-
dant’s credibility. The Court stated: ‘[TJhere is hardly justifica-
tion for letting [a] defendant affirmative”™ ’eesort to perjurious

40. 347 U.S. 62 (1954).
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testimony in reliance on the Government’s disability to chal-
lenge his credibility.”4

Aﬁer an eight-year hiatus, the Court in HAmMS U New
YOrk further elaborated upon the circumstances where illegally
obtained evidence could be used by the prosecution. The Court
concluded that under certain circumstances evidence obtained in
violation of a defendant’s fifth amendment rights could be used
to impeach him at trial. Harris was arrested for twice selling
heroin to an undercover agent. After his arrest byt prior to in-
terrogation, he was given three of the four Wan d warnings.4
At trial Harris took the stand in his own behalf and denied one
of the alleged transactions. The prosecution did not introduce
any of his statements in their case in chief, but employed the
unlawfully obtained admissions during cross-examination to im-
peach his credibility. Affirming the petitioner’s convictj n,d[he
Court recognized that his impeachment, unlike that in W&' el
bore directly on the crimes charged.#4 Nevertheless, the Court
sanctioned the utilization of the ynlawfully obtained evidence,
stating: “[t]he shield provided by T\lean d cannot be perverted
into a license to use perjury by way of a defense, free from the
risk of confrontation with prior inconsistent utterances.”48 The
Court’s rationale was that “[t]he impeachment process here un-
doubtedly provided valuable aid to the jury in assessing peti-
tioner’s credibility, and the benefits of this process should not be
lost.” 48

In O'egOn U Haas 47 the HarmS rationale was expanded fur-
ther. Respondent Haas was indicted for burglary stemming from

41, 1d. at 65 gootnote omitted). . .

42. 401 US. 222 (1971). see generally Dershowitz & Ely, Harris v, New York:
Some Anxious Obscruations on the Candor and Logic of the Emerging Nixon Majority,
80 Yale L.J. 1198 (1971). .

43, Harris was not told that if he could not afTord nn attorney one would be ap-
pointed for him free of charge.

44. 401 U.S. at 225.

45. 1d. at 226. . . _ _

46. 1d. at 225. Possible detrimental elfects on police deterrence were also consid-
ered. sec Abramovsky & Capra, Use of Illegally Obtained Evidence [or Impeachment
Purposes, 8 Search & Seizure L. Rep. 133, 135 (1981): "The Supreme Court presumed
that the pursuit for truth, as embodied in tho impeachment process, outwelghed.any
‘speculatlvelrossmlllty that impermissible police conduct will be encouraged' by failure
to exclude illegally obtained evidence for impeauiincnt purposes” (quoting Harris v.
New York, 401 U.S. 222, 225 (1971)).

47. 420 U.S. 714 (1975).
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48. 1d. at 715.

49. 1d. at 715-16. 5

50. 1d. at 722, 53

51. 446 U.S. 620 (1980). see generally Spector & Foster, Swords, Shields, and the 0
Quest for Truth in the Trial Process: The Road From Constitutional Standards to Evi- of im p**

dentiary Havens, 33 Okla. L. Rev. 520 (1980).
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In terms of impeaching a defendant3 seemingly false state—
ments with his prior inconsistent utterances or with other reli—
able evidence available to the government, we see no difference
of constitutional magnitude between the defendant3 state—
ments on direct examination and his answers to questi® - put
to him on cross-examination that are plainly within the jcopa
of the defendant 3 direct examination. Without this opportu—
nity, the normal function of cross-examination would be se—
verely impeded . ...

il e
gﬁm dic

52. 416 U.S. at 627.

53. 1d. at 625.

54. 1d. For a general discussion of tho use of illegally obtained evidence as the basis
of impeachment questions, see Abramovsky & Capra, supra note 46.




16 TULANE LAW REVIEW [Vol. 57

ol SEEe te




",A a3
I3 sAL; ._@ﬁidl.-siﬂgm. SKezz (0

RECORDING OF WITNESSES

| Iy '.{. BT ]S

PRI EED
i &S INAQTNIE Ui

) [ d S 0 [HUT ]IS

1 0

eATuadtrena |_GNSaaa |n (
AP RNMSAO T marEniteds 0
qgirenwst l.""’.‘lr- u.J.o 0ad SR
0] H‘%
I
T
"nl’u
(16
el
(HATE

l.-; IC In @m 3‘
& l.ajuu

fl

o7.
58.
5.
60.

NQ

see C. McCormick, Law of Evidence 88 34, 47 (2d ed. 1972).
401 U.S. at 226.
446 U.S. at 627.
401 U.S. at 225.
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V. The Current Position of Ethics Committees Concerning
the Utilization of Surreptitious Recording |
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lows: "To
. without h:
61. N.Y. City Bar Op. 80-95 (1981), discussad iNN.Y.L.J. Oct. 13, 1981, at 1 the opinii
62. Colo. BnrOﬁ 22 (1962), IN0. Marie, Digest of Bar Association Ethics note 62, e
Opinions 75 (1970) %eremafter cited as Marig). 7.
63. Mich. Bnr Op. 201 (1966). r?mrtejln%Mlch St. B.J. 29 (1967 . op. 272
64. N.Y. State Bnr op. 328 197 nieclin 46 N.Y. St.B.J. 303 (1974). 73
65. Tex. Bor Op. 392 (1978), reprmted in 41 Tex. B.J. 580 (19/8h dressed i
66. See supra note 34, which enumerates those state statutes with a prosecutor lawyer to
X006 7 OnStates which have not as of yet specifically addressed ‘he issue include Ala- Elnmanmaott

bltma Arkansas, Connecticut, Georgia, Hawaii, Idaho, Indiana, owa, * nnicntn* the Cano
Louisiana, Maine, Minnesota, Missouri, New Jersey, North Carolina. North Dakota, i
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Ohdio, Oklahoma, South Carolina, South Dakota, Tennessee, Utah, Virginia, Wisconsin,
ond Wyoming. .
68.y_ N.Y. City Bar Op. 624 (1942), reprintsd in Opinions of the Committees on
Professional Ethics of the Association of the Bar of the City of New York (1956).
69. N.Y. City Bar Op. 832 (1957), i N Marie, note 62, at 334.

~70. N.Y. City Bar Op. 836 (1959 11N Marie, note 62, at 335; N.V.
City Bar o§. 832 (1957), digeted inid, a334; N.Y. City Bnr Op. 813 (1056),
Inid, at 332. . . o

71. The contention that consensual recording may be legal wns dismissed as fol-
lows: "To the extent tape recording or monitoring the telephone conversation of another
without his knowledge 15 legal, it nevertheless would constitute a yiolation of Canon 22 in
the ogémong%fSthe committee." N.Y. City Bnr Op. 836 (1958), Ahgested In Marie, Sy
note 62, at 335. o

2. LA. Bnr Qp. 182, ntedin3g L.A.B.B. 70 (1951), Supersecked by L.A. Bnr
Op. 272, rexintsd in39 L.A.B B. 405 (1964). ty .

73. Tex. Bar Op. 84, repninted IN 16 Tex. B.J. 701 (1953). The Texas opinion ad-
dressed the following question: "Would it be a violation of the Canons of Ethics for a
lawyer to record a telephone conversation without advising the person conversing with
him that a record is being made?" The answer. "The members of the committee are
unanimously of the opinion that the above described conduct would Nt bo a violation of
the Canon of Ethics” (emphasis added). .

74 In 1978, Opinion 84 was overruled by Opinion 392
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75. ABA Comm, on Professional Ethics, Informal Op. 1009 (1967); Mich. Bur Op.
318% %ggii)) L.A, Comm, on Professional Ethics, Bar Op. 272, reprinted in 39 L.A.B.B,

6. ABA Informal Op. 1008 (1967).

77. Cal. Bar Op. 1966-5 (1966); La. Bar Op. 158, reprinted in 12 La. B.J. 217
(1964); Clcv. Bar Op. 36 (1962), digested in Marie, supra note 62, at 396.

78. Cal. Bar Op. 1966-5 (1966), reprinted in 41 Col. St. B.J. 351 (1966).

79. 1d.

80. ABA Comm, on Ethics and Professional Responsibility, Formal Op. 337 (1974).

81. Maodel Code of Professional Responsibility DR 1-102(A) (1979) [hereinafter
cited os the Code).

82. 1d. Janon 9. Opponents to consensual recording by attorneys may also rely on
other provisions in the Code, for example: Canons 1, 4, 7, 9; ECs 4-4, 4-5,7-1, 9-2.
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There may be extraordinary circumstances in which the
Attorney General of the United States or the principal prose—
cuting attorney of a state or local government or law enforce—
ment attorneys or officers acting under the direction of the At —
torney General or such principal prosecuting attorneys might
ethically make and use secret recordings if acting within the
strict statutory limitations conforming to constitutional re—
quirements. This opinion does not address such exceptions
which would necessarily require examination on a case by case

basis.88
a ¢ - e( -
a HE%EI NEWNI
IS 1k g
d

83.  ABA Comm, on Ethics and Professional Responsibility, Formal Op. 337 (1974).
The opinion states that "no lawyer should record."

84. See supra note 34 and accompanying text.

85. ABA Comm, on Ethics and Protest.onnl Responsibility, Formal Op. 337 (1974?.
It should be noted, however, that in the investigation of many major cases, esgeualy
narcotics and corruption prosecutions, the utilization of surreptitious recording bos be-
come the rule rather than the exception. Consequently, the "prosecution exception” is no
longer the aberration it once may have been. Its pervasive use today mokes it the excep-
tional major case where the practice is not utilized. In recognition of this fact, the Pre-
amble to Mass. Ann. Lawa, ch. 272 § 99 (Michie/Law Co-op. 1980) states: ‘JB)ecausc
organized crime carries on its activities through layers of insulation and behind a wall of
secrecy, government has been unsuccessful in curtallm? and eliminating it. Normal in-
vestigative procedures are not effective.. . . Therefore, law enforcement officials must be
permitted to use modern methods of electronic surveillance. ... "

" 86. The lawyer can, for example, testify regarding conversations had with the

witness.
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Great advances in the availability and effectiveness of various
kinds of recording devices have been made in recent years.
Most attorneys use some type of recording device routinely in
their offices and such devices Eire often helpful in taking and
preserving conversations and statements by clients, potential
witnesses, and others. Insofar as these devices permit a more
efficient utilization of an attorney3 time, their use should be

encoura” ad.

There is, however, a significant distinction from an ethical
standpoint between the open and acknowledged use of such de —
vice by an attorney on the one hand, and secret, concealed, and
undisclosed use on the other hand. Where an attorney discloses
that he is recording a conversation, he is in effect, asking the
other persons present for their consent to such procedure. A
person so advised has the option of having his words recorded
or of saying nothing. No such option is accorded one whose
words are recorded without his knowledge. Despite the increas—
ing frequency with which various recording devices are used in
our society, we believe that the large majority of persons would
not suspect that a conversation with an attorney was being sur—
reptitiously recorded. Moreover, one reason for an attorney in—
tentionally not disclosing that a particular conversation or
statement is being recorded may be a belief that the person
whose conversation is being recorded would choose his words
more carefully, or speak less freely, or not at all, ifsuch knowl —
edge were imparted to him.

Consequently, there is inherent in the undisclosed use of a
recording device under these circumstances an element of de —
ception, artifice, or trickery which falls below the standard of
candor and fairness which attorneys are bound to uphold.8

Most importantly, the Committee concluded its opinion by stat-
ing: “The fact that in some instances the statements secretly re-
corded are those of potentially adverse witnesses Il 0 Way al-
ters our opinion.”®

87. E.g, Ind. Bnr Op. 2, reprinted in 19 Res Gestae 234 (1975); Mich.Bar Inf.,
June 19, 1975; Wis. Bar Op. 715-3, reprintedin 48 Wia. B.B. 61 (1975); Ky. Bar Op.E-98,
reprinted in 39 Ky. Bench & B. 29 (1975).

88. Colo. Bar Op. 22 (1962), digested in Marie, supranote 62, ot 75,

89. 1d. (cmphnsi9 added).
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90. N.Y. State Bar Op. 328 (1974), reprinted in 46 N.Y. St. B.J. 303 (1974).

..
92. N.Y. Penal Law § 250.00, .05 (McKinney 1980),
93. 78 Misc. 2d 613, 356 N.Y.S.2d 958 (N.Y. Sup. Ct. 1974). |
94, 1d. at 615, 356 N.Y.S.2d at 961. Holman involved a situation where the prose-
cution surreptitiously taped a conversation between the defendant, his attorneys and
members of the District Attorne%/.’s Office. The court held Opinion 328 of the Committee
on Professional Ethics was inapplicable “in view of the fact that (the prosecutor] was not
in private practice and was in fact a law enforcement officer conducting, in the main, Bn
on-the-record interview with a potential defendant.” 1d.
gg Cul. Bar. Op. 1966-5 (1966), reprinted in 41 Cal. St. B.J. 351 (1966).
..



tomeys are held to a higher standard by Canons 1 and 9. The

secret recording of conversations offends the sense of honor

and fair play of most people. Normally, therefore, no attorney

should electronically record a conversation with another party,

without first informing that party that the conversation is be—
ing recorded. 9

97. Tex. Bar Op. 392 (1978), reprinted in 41 Tex. B.J. 580 (1978). It should be
noted, however, that in dictum the opinion contains a limited prosecution exception:
"There may be, however, extraordinary circumstances in which the State Attorney Gen-
eral or local government or law enforcement attorneys acting under the direction of the
Attorney General or such principal prosecuting attorneys might ethically make and use
secret recordings if acting within strict statutory limitations conforming to constitutional
requirements.” 1d.

y 98. Avriz. Bar Op. 75-13 (1975), digested in Marie (1975 Supp.), supra note 62, at

99. It should be noted that a prosecutor or other government attorney is more
likely to be the recipient of such calls than a lawyer engaged in private practice.

" 100. Ariz. Bar Op. 75-13 (1975), digested in Marie (1975 Supp.), supra note 02, at

101. 1d. The opinion states: "In many areas of criminal investigation, for example,
narcotics and fraud, it will be necessary for a prosecutor, or a police officer or investiga-
tor working directly with or under the supervision of the prosecution to secretly record
conversations with informants and/or persons under investigation simply os a matter of
self-p:otection.”
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While we continue to fully endorse the general proposition that
lawyers ought not to participate in making secret recordings,
we believe that the ethical rule as applied in the criminal area
must take into account society 3 judgment, reflected in legisla—
tion, that secret recordings are a desirable tool in detecting and
proving crime. We believe that a necessary corrollary, com—
pelled by fairness and our legal tradition which guarantees the
fullest protections to a criminally accused, allows similar inves—
tigative tools to be available to lawyers who have undertaken
the defense of a person being investigated for, or charged with
a crime.1%
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%8[31 N.Y. City Bar Op. 80-95 (19S1), discussed in N.Y.L.J., Oct. 13, 1981, at 1
. ld
105.  Moreover, it should be noted that N.Y. City Bnr Opinion 80-95 contains ccr-
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\l The Rationales Used to Prohibit Surreptitious
Recording

K GO LIac e LR R

A lawyer shall not:
(D) Violate a Disciplinary Rule.
(2 Circumvent a Disciplinary Rule through actions of
another.
(3) Engage in illegal conduct involving moral turpitude.
(4 Engage in conduct involving dishonesty, fraud, de —
ceit, or misrepresentation.
(5) Engage in conduct that is prejudicial to the admin—
istration of justice.
(6) Engage in any other conduct that adversely reflects
on his fitness to practice law.10®

tain limitations. The opinion states:
Since defense counsel often has to act before on indictment ... we believe
that counsel may make or cause Buch recordings to be made while his or her
client is under investigation by a grand jury. In addition, if counsel has reason-
able grounds to believe that an Investigation is about to be commenced, the
recor mg may be made. Care must be taken, however, in such fields as anti-
trust and securities law, where criminal and civil B&nctions may be applicable
to the same conduct. The mere possibility of a criminal prosecution is not
enough. Counsel muU3t have reasonable grounds to believe that n criminal in-
vestigation is about to be commenced by law enforcement authorities.
N.Y.L.J., Oct 13, 1981, at 6.
106.  The Code, supra note81,at DR 1-102.
107.  see supra note 32,
108.  see supra notes 42-54 andaccompanying text.
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109. Black's Law Dictionary 594 érev. 5th ed. 1979). see also Goldstein v. Equita-
ble Life Assur. Soc'y, 160 Misc. 364, 289 N.Y.S. 1064 (City Ct. N.Y. 1936).

110. A P. Landis, Inc. v. Mcllinger, 116 Pa. Super. 167, 175 A. 745, 746 (1934)
ﬁuotmg Restatement of Contracts § 470 (1932)). This definition has been adopted by
ack’s Law Dictionary 903 (rev. 5th ed. 19792]. .

111, Black's Law Dictionarv 365 (rev. 5th ed. 1979). see also People v. Chadwick,
143 Cal. 116, 76 P. 884, 886 (1904).

112, 73Win. 2d 629, 245 N.W.2d 895 (1976).

113 75 N.J. 114, 380 A.2d 691 (1977).

114. 382 A.2d 275 (D.C. App. 1978).
115, Inin re Donohoe, 90 Wash. 2d 173, 580 P.2d 1093(1978),a lawyer who was a

_c%ndidate for judicial office deliberately made falsestatementsabout the incumbent
judge.
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the purview of DR 1-102(A). DR 1-102(A)(4) would be applica-
ble only if the recording contained or was made pursuant to a
misstatement of fact such as an assurance that the conversation
would not be recorded or that its contents would not be used in
a court of law.119

If the above analysis is correct, ethics committees have ob-
jected to consensual recording not because it technically violates
DR 1-102, but because of its appearance of impropriety. Thus,
the issue to be resolved is why the committees have not explic-
itly relied on Canon 9, which provides that “a lawyer should
avoid even the appearance of impropriety.”117 Apparently the
reason is that courts have been reluctant to apply Canon 9, ab-
sent a showing that a reasonable probability exists that an im-
propriety occurred.118 The argument that the practice of surrep-
titious recording creates the appearance of impropriety in the
eyes of the public may not even be tenable according to other
provisions of the Code. For example the Code provideS'

N J0IOAACHH
1 [ i/ Dck |.]"l
' ERH 000

Even assuming, arguendo, that both DR 1-102(A) and
Canon 9 were technically applicable, it is contended that these
provisions would present a defense lawyer with a Hobson’s
choice. Canon 7 of the Code of Professional Responsibility pro-
vides that “[a] lawyer should represent a client zealously within
the bounds of the law."19 Ethical Consideration 7-26 suggests
that “[a] lawyer should . . . present any admissible evidence his
client desires to have presented unless he knows . . . that such
testimony or evidence is false, fraudulent, or perjured.”13L DR 7-

e supra 106 an aCCO
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[T]he duties of a lawyer to his client are to represent his legiti—
mate interests, and considerations of personal and professional

advantage should not influence his advice or performance. . . .
A lawyer cannot be timorous in his representation. Courage

and zeal in the defense of his client3 interest are qualities

without which one cannot fully perform as an advocate.1%

SRR E e

(. 537 F.2a 804 (5th Cir. 1976);

5); Higgins v. Advisory Comm, on 122. 1d. at DR 7-101(A)()
-egener.ally.NOte, Appearance 0j 123' 41'9 U.S, 449 (19(75) '
1L U. Miami L. Rev, 1516 (1977). 14 1d. at 466 '

125. ABA Pro&'ect on Standards for Criminal Justice, The Defense Function § 1.6
(Approved Draft 1971), quoted in Maness v. Meyers, 419 U.S. at 466-67 n.67.
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\‘I. Are There Reasonahble Alternatives to Surreptitious
Recording?
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spontaneity, even a truthful statement tends to be of a sort un-
likely to incur criticism or retribution in the future. It is pre-
cisely for this reason that such a statement loses much of its
impeachment value if a witness “turns.” The usual reluctance to
be taped is even more prevalent in the context of a criminal in-
vestigation. The principal reasons for this reluctance are, first,
fear of retribution from either the defendant or the police and
the prosecution, and second, self-interest, or the belief that one
can only lose by “getting involved.” Many witnesses to serious
criminal acts are either themselves tangentially involved or
know who is involved in the res gestae of the defense. In neither
case would they be willing to have their thoughts on the subject
recorded for posterity. Moreover, many witnesses are either
criminals themselves or live in the periphery of criminal activity.
They quickly learn that the authorities do not approve of wit-
nesses who testify on behalf of those they have indicted. This
realization, coupled with a negative attitude toward courts and
trials makes the cooperation of these witnesses unlikely. This
unwillingness to cooperate is particularly acute in more serious
cases where the potential of retribution by a notorious defen-
dant or frustrated law enforcement authorities would be greater.

Another possible alternative is to permit counsel’s agents or
employees, such as private investigators, to record the conversa-
tion. This practice would be analogous to the procedures used by
the prosecution since, in the ordinary case, it is a law enforce-
ment agent or an informant rather than the prosecuting attor-
ney who actually records the conversation. There is precedent
for such an alternative. The New York State Bar Association,
which in 1974 prohibited surreptitious recording by counsel,
concluded in 1979 that counsel could advise but not participate
in the making of such recordings.I® This alternative is unaccept-
able for at least two reasons. First, the prosecution would have a
substantial edge over defendants. In the overwhelming number
of cases, defendants cannot afford the services of a private inves-
tigator. Even those who could would have the investigator sub-
jected to the “hired gun” model of cross-examination. Any ex-
perienced prosecutor would attempt to undermine the
credibility of the investigator by suggesting that since he has
been employed by defense counsel on other occasions and was

129. N.Y. State Bar Op. 515 (1979), reprinted in 52 N.Y. St. B.J. 162 (J980).
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paid to obtain the recording, he would tape only those state-
ments favorable to the defense. The status of undercover agents
and detectives as interested witnesses, because they constantly
testify for the prosecution, is often forgotten. Unlike private in-
vestigators, they are viewed as objective civil servants whose job
is to combat crime. Second, this alternative removes the re-
straining influence of a lawyer’ supervision.1

VIIL Adverse V. Beneficial Effects of Surreptitious
Recording

Even if surreptitious recording of adverse witnesses is
shown to be beneficial to p. defendant in conducting his defense,
a balancing test must be undertaken to determine whether its
benefits outweigh any possible adverse effects its use poses to
the adjudicatory process.

1 Roibe Adease Bfads

The possibility of the falsification of evidence poses
problems for the adjudicatory process. Falsification is “the de-
liberate alteration of a tape so as to change either the audibility
or the meaning of the recorded material.”13L There are four basic
types of falsification: deletion, obscuration, transformation, and
synthesis. The first two methods suppress information; the last
two create untrue or ur”liable information. There is no ques-
tion that the possibility of falsification is present in cases of sur-
reptitious recording. The problem, however, is no more serious
than when consent for the taping is obtained. Nor is falsification
more likely because a recording was made by or at the request of
defense counsel. A contrary conclusion would have to rest on a
presumption that defense lawyers as a class are less truthful and

130. On the one hand, N.Y. State Bar Opinion 515 supplies a practical solution to a
defense attorney's quandary. On the other hand, it seems to address recordings which
have taken place without the presence of an attorney. This is undesirable. Criminal
defendants fighting for high stakes may well be willing to take steps with recordings or to
Bress detectives to do things which are wrong. Prosecutors ore required by the courts and

y ethical requirements to exercise some restraint on partisan detectives and agents. The
same should apply to defense counsel. Abuses will remain on both sides, but the answer
is not simply to let only laymen manag1e recording for the defense without any profes-
sional responsibility for defense counsel except, to offer the resulting tapes in evidence.

131 Nat'l Comm'n for the Review of Federal and State Laws Relating to Wiretap-
ping and Electronic Surveillance, Comm'n Studies 222 (1976).
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less law abiding than their colleagues across the aisle who utilize
this tactic as a matter of course. Even the most zealous prosecu-
tor would find this a difficult theory to prove.

The problem of falsification also exists with the more tradi-
tional methods of memorializing a witness’ statement. For exam-
ple, signed statements may be forged or altered. More likely still
is the possibility that an illiterate or semi-literate witness will
sign a paper which purports to be his statement which, in fact, is
subtly changed to aid the defendant’s case. Even a witness of
ordinary intelligence and reading ability is not likely to ponder
every word before signing a statement. Hence, if alterations or
deletions will take place, they are no more likely to occur in a
taping context than in instances where more traditional methods
are utilized.

The potential for selective recording presents a problem as
well. This occurs where only the beneficial portions of the inter-
view are recorded, thereby producing an out-of-context state-
ment favorable to a defendant. Again, while this possibility ex-
ists, it is not likeh to occur on a widespread basis. Ordinarily,
defense counsel would not know when the unwanted portions of
the statement would be made. To delete these portions, he
would have to resort to sophisticated manipulation of the re-
cording machine or engage in masterful splicing techniques.
Neither of these possibilities seem probable. Should they occur,
the prosecution could, by the testimony of expert witnesses,
demonstrate these manipulations to the jury.

Recorded statements could be the basis for blackmail or
other unlawful purposes. The possibility of blackmail, however,
is at best slight. If our criminal justice system has any credibil-
ity, the presumption must be that the overwhelming number of
defense counsel would not engage in such practice. In those
cases where recordings are exploited for unlawful purposes, the
penal sanctions available for conviction of extortion or harass-
ment, coupled with disciplinary proceedings, would adequately
deal with the offender.

The possibility exists that the revelation of the recorded
testimony in court would incur the ire of certain persons associ-
ated with the case, thereby endangering the health and welfare
of the witness. This, however, is no different from a witness be-
ing called by the prosecution and asked to testify against notori-
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ous defendants. Prosecuting authorities often rely on former
confederates of defendants to testify against them. The potential
for harm has not precluded the prosecution from summoning
witnesses or from utilizing their recorded statements. Thus, it
should not be the rationale for prohibiting defense attorneys
from using recorded statements. Invasion of privacy is some-
times given as the reason for prohibiting one-party consensual
recording. At least in those jurisdictions which permit consen-
sual recording, however, there is no valid claim for an expecta-
tion of privacy. A party to a conversation bears the risk that the
conversation will be recorded by or pursuant to the authoriza-
tion of the other party.I’ In jurisdictions prohibiting consensual
recording, the failure to prosecute the witness for his statements
precludes him from asserting that his expectation of privacy has
been breached. Thus, invasion of privacy is not a valid reason
for disallowing surreptitious recording.

Taping, if permitted, could be exploited by too-frequent
use. While the sanctioning of surreptitious recording will in-
crease its incidence, it is doubtful whether the increase would be
so gTeat as to have a noticeable effect. Undoubtedly, there are
those who will argue that once the practice becomes widely
known, witnesses will stop talking to defense counsel, thereby
ultimately lessening the possibility of obtaining any statements
from them. This outcome is unlikely. Just as Lee and its
progeny13 did not stop offenders from speaking to others about
their criminal activities, the practice of surreptitious recording is
unlikely to deter the majority of witnesses from conversing with
defense counsel.

Some argue that surreptitious recording perpetrates a fraud
upon the witness. As discussed above, when counsel engages in
surreptitious recording, he is not lying to or otherwise actively
misrepresenting facts to the witness. He simply is not disclosing
the fact of the recording. This omission does not come within
the ambit of fraud.13

132 For the proposition that no constitutional prohibitions against consensual re-
cordlng exist, see Grecnwalt, The Consent Problem in Wiretapping and Eauesdrapping:
Surreptitious Monitoring with the Consent of a Participant in a Conversation, 68
Colura. L. Rev. 189, 203 (1968).

133, see supra notes 13-21 and accompanying text.

(19421)34. See, e, Swinton v. Whitinsville Sav. Bank, 311 Mass. 677, 42 N.E.2d 808
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Lawyers are well-advised to avoid the appearance of impro-
priety. Whether an investigative procedure is perceived by the
public as improper often depends on whether its utilization is
sanctioned by the judiciary. For example, the pervasive use of
surreptitious recording and photographing by the FBI in the
ABSCAM investigations?8 has by and large withstood any pub-
lic outcry. While the entrapment issue has.been raised, i.e.,
whether ihe targets of the investigation were predisposed to te-
ceive bribes,1® the use of surreptitious recording has not been
attacked. This is due to the perceived legality of the practice by
law enforcement agents. Likewise, once surreptitious recording
of adverse witnesses by defense counsel is judicially approved,
its appearance of impropriety, if in fact it exists, will dissipate.

2. Beneficial Effects of Surreptitious Recording

Protection of fundamental constitutional rights will result
from the approved use of surreptitious recording. Counsel is
only as effective as the evidence he has on his side. The ability
to impeach a prosecution witness by his prior statements greatly
enhances the effectiveness of counsel, not only during cross-ex-
amination but in the preparation of the case.137 Moreover, when
a witness is confronted at trial with the assertion that he has
made a prior inconsistent statement, the response is often either
outright denial or some accusation of duress or duplicity on the
part of counsel. Attacks on the integrity of counsel often reduce
his effectiveness. First, the jury may begin to wonder whether
there may be some truth in the allegations. Second, the defense
attorney may, consciously or subconsciously, begin to defend
himself as much as or more than his client. The introduction of
the tape recording would expose the witness as a perjurer by
permitting the jury to hear for themselves what transpired be-
tween counsel and the witness at the time the statement was

recorded.13*

135. ABSCAM (Arab Scam) involved an investigation of federal legislators in an
attempt to determine their susceptibility to corruption.

136. see United States v. Jannotti, 501 F.Supp. 1182, 1187-1203 (E.D. Pa. 1980),
revd, 873 F.2d 578 (3d Cir. 1982). o

137. see S. Kranti, Right to Counsel in Criminal Cases: Tho Mandate of
Argersinger v. Hamlin (1976); see also Herring v. New York, 422 U.S. 853 (1975).

138 In addition to enhancing the lawyer’s effectiveness at tho time of the trial, the
recording could serve as a shield against unfounded disciplinary complaints. A lawyer
accused of obtaining a statement by duress, deceit, or coercion could readily defend him-
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The right of a defendant to summon witnesses in his own
behalf is obviously a fundamental right.1® Yet, before summon-
ing a witness, defense counsel is often faced with the possibility
that due to changing circumstances a witness may “turn.” The
availability of a prior recorded statement enables the attorney to
take the chance that if the witness “turns” after he takes the
stand or refuses to testify unless subpoenaed, he can move to
have him declared a hostile witness and impeach him with the
recorded statement. But for the surreptitiously recorded state-
ment, the attorney would have to seriously consider foregoing
the testimony of crucial witnesses.

The availability of surreptitiously recorded statements will
substantially enhance the elimination of perjury at trials. First,
the awareness that such statements could be used on cross-ex-
amination would deter a witness from testifying falsely. Second,
if he does testify falsely, the jury would become aware of the
falsehood by listening to the prior recorded statement.

The existence of a recorded statement will also conserve ju-
dicial resources. Prior to trial, a prosecutor who is made aware of
and listens to the taped statements may come to the realization
that his “star” witness is lying and dismiss the charges. Al-
though the prosecutor may not be fully convinced that his wit-
ness is lying, he would nevertheless realize that the witness’
credibility could be severely impeached at trial. This realization
may well result in the offer of a guilty plea acceptable to the
defendant.*0 Moreover, unless an attorney decides to forego tes-
timony concerning his conversation with a turncoat witness, he
would have to take the stand on his client’s behalf. This would
ordinarily necessitate his withdrawal from the case,l4l which
would in turn necessitate the retention or appointment of new
counsel, thereby protracting and delaying the proceedings. Use

self by introducing the taped conversation. Moreover, in recent Kears lawyers have been
indicted on charges ranging from obstruction of justice, in that they endeavored to influ-
ence the testimony of witnesses, to participation in racketeering activity. The ability to
present to tho ]UrY exactly what was said by whom would greatly assist the lawyer in
vindicating himself. . .

139. For a discussion of the sixth amendment rlght to compulsory process, see
Washington v. Texas, 388 U.S. 14 (1967). see also Chambers v. Mississippi, 410 U.S. 284
(1973) Fdeuded on due process grounds); Fed. R. Crim, P. 17. ..

40. see generally Alschuler, The Defense Attorney’s Role in Plea Bigirlrg 84
Yale L.J. 1179 g975).
141. see the Code, supra note 81, at DR 5-102, EC 5-9, 5-10.
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of the recording would save the criminal justice system valuable
resources which could be allocated to other cases.

The United States Supreme Court in the past decade has
held repeatedly that the goal of adjudication in criminal cases is
the ascertainment of truth.14*The utilization of surreptitious re-
cording aids in achieving this goal by preventing a witness from
lying on the stand with impunity. Concomitantly, absent delib-
erate falsification, no more accurate method exists for the pres-
ervation of an entirely impromptu pre-trial statement than its
surreptitious recording. Absent the use of a recording, the attor-
ney or a member of his staff would have to rely on memory or
notes concerning the conversation.

Surreptitious recording by law enforcement agents at the
behest of prosecuting authorities is commonplace.18 The prac-
tice is especially prevalent in major cases. In the past 25 years,
this technique has been responsible for the conviction of some of
America’s most celebrated defendants.1%b In the last three years,
this technique has been employed in almost every major prose-
cution.148 Permitting the prosecution to relv on this method,
while precluding the defense either directly or indirectly from its
use,147 derogates from the fundamental fairness to be afforded a
defendant in a criminal trial.

It is arguable that permitting prosecuting attorneys to sur-
reptitously record, while disciplining defense attorneys for the
same practice, violates the latter’s constitutional rights to due
process and equal protection. It is true that a state has a legiti-
mate interest in preventing fraudulent and deceitful practices by

142, see supra notes 47, 53. See generally Fishman, The Interception of Commu-
nications Without a Court Order: Title 111, Consent, and the Exception of Priuacy, 51
St. John L. Rev. 41 %976. -

143. N.Y. City Bar Op. 80-95 (1981) states: "Prosecutors traditionally hove used,
end continue to use. secret recordings in conducting criminal investigations."

144, Surreptitious recordings were used in major narcotics prosecutions such as
United States v. Barnes, 604 F,2d 121 (2d Cir. 1979), os well as ABSCAM, supra note
135. As a matter of fact, surreptitious recording by prosecutors and law enforcement
agents in these types of cases is probably the norm rather than the exception.

145, The list includes United States v. Hoffa, 367 F.2d 698 (7th Cir. 1966), vacated
on other grounds. 387 U.S. 231 (1967). . .

146. E.g. United States v. Scotto, 641 F.2d 47 (2d Cir. 1980%; United States v.
Barnes, 604 F.2d 121 (2d Cir. 1979); cert, denied, 101 S.Ct. 3109 (1981); and ABSCAM,
supra note 135,

147 This can be achieved via the chilling effect of possible censure or disharment.
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attorneys. An argument could be made, therefore, that a state,
through its grievance committee, could prohibit surreptitious re-
cording of witnesses by all attorneys in all cases. However, a rule
which permits recording by prosecutors but prohibits defense at-
torneys from engaging in the same practice penalizes an attorney
not for the quality and nature of his act, but for utilizing it on
the “wrong” side of the adversary process. Assuming, arguend)o,
that preventing even the appearance of fraudulent and deceitful
practices by defense attorneys is a legitimate state interest, that
interest pales by comparison with a defendant’s right to effective
assistance of counsel, due process, and the right of
confrontation.

IX. The Proposed Rules and Surreptitious Recording

The thesis of this article is at least equally applicable to the
final draft of the Model Rules of Professional Conduct.148 While
the proposed rules do not specifically address the issue of sur-
reptitious recording of adverse witnesses, the problem is tangen-
tially covered in Rules 4.4148 and 8.4.1)Rule 4.4, entitled “Re-
spect for Rights of Third Persons,” provides in relevant part:
“In representing a client a lawyer shall not. .. use methods of
obtaining evidence that violate the legal rights of [a third per-.
son].”16l In a preliminary draft, the cases cited by the Kutak
Commission as relevant aid not include any cases concerning
surreptitious recording.16* In its notes on the rule,163 the Com-

148. Model Rules of Professional Conduct Rules 4.4, 8.4 (Final Draft 1981) [herein-
after cited as Model Rules],

. 1d.
150, 1d.
151, 1d.

152.  The Kutak Commission cited the following cases: People v. Ellis, 101 Colo.
101, 70 P.2d 346 (1937) (the installation of transmitting devices in the office of the Gov-
ernor of Colorado by an attorne fursu.ant to an espionage conspiracy); Markham v.
Markham, 272 So. 2d 813 (Fla. 1973) (evidence obtained by wiretap of marital home by
husband); Florida Bar v. McGaghren 171 So. 2d 371 (Fla. 196?} {attorney failed to act
upon learning that his client planned to entrap his wife in an adulterous act to obtain a
favorable dlvorce_s_ettlemen(t}; Lucas v. Ludwig, 313 So. 2d 12 (La. App. 4th Cir. 1975)
(knowing of a legitimate landlord-tcnant dispute, the tenant's attorney accused the land-
lord of theft, causing police to enter the landlord’s home); In re Chadsey, 141 A.D. 458,
126 N.Y.S. 456, afj'd, 201 N.Y. 672, 95 N,E. 1124 (19112 (attorneK.threate_ne_d a third
party with scandal and prosecution to obtain possession of letters which incriminated his
client); Tennessee Bar Ass'n v. Freemon, 50 Tenn. App. 567, 362 S.W.2d 828 (1961) (at-
torney representing husband in a divorce action participated in scheme to entrap wife in
adulterous act); in re Knight, 129 Vt. 428, 281 A.2d 46 (1971) (scheme to compromise
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mission, quoting ABA Standards,18 stated: “The use ... of
wiretaps, electronic surveillence devices and other prohibited
means . . . [is] a serious threat to personal privacy .... A re-
cent study recommends the use of professional standards ... as
a necessary adjunct to other forms of control.” 18 Thus, at least
in those states generally proscribing surreptitious recording, the
proposed rules would not appear to sanction the surreptitious
recording of adverse witnesses by defense counsel. Furthermore,
by quoting ABA Standards section 4.2, the Commission may
have been indicating that surreptitious recordings by lawyers in
the future would be subject to greater scrutiny by ethics com-
mittees. Consequently, the Hobson’s choice faced by counsel in
light of Rule 4.4 is perhaps even greater than that encountered
by him under the current ABA Code.

On the other hand, the Disciplinary Rule most often cited
by opponents of surreptitious recording has been DR 1-
102(A)(4) which provides that “[a] lawyer shall not. . . engage
in conduct involving dishonesty, fraud, deceit, or misrepresenta-
tion.” 18 Proposed Model Rule 8.4, entitled “Misconduct,” which
is the rule most analogous to DR 1-102(A), is substantially nar-
rower in the scope of conduct it covers: “It is professional mis-
conduct for a lawyer to: (1) commit a criminal or fraudulent act
that reflects adversely on the lawyer’s honesty, trustworthiness
or fitness as a lawyer in other respects.”187 It is essential to note
that any references to deceit or misrepresentation are omitted
from the rule. Equally important, fraud is defined as “conduct
having a purpose to deceive and not merely negligent misrepre-
sentation or failure to apprise another of relevant informa-
tion.”1™ In light of this definition, it is arguable that Rule 8.4
would not be applied against lawyers who have surreptitiously

wife in divorce action). see also In re Macy, 109 Kan. 1, 196 P. 1095 (1921) (attorney
filed fictitious and unfounded actions for improper purposesg; Obser v. Adelson, %
N.Y.S.2d 817 (N.Y. Sup. Ct. 1949), offd, 276 A.D. 999, 95 N.Y.S.2d 757 SN.Y. App. Div.
1950) (attorney violated Appellate Division rule prohibiting an attorney from communi-
cating or settling with on adverse party, known to him to be represented by counsel and
without the latter's consent).

153. Officially entitled "Legal Background."

154 ABA ProJect on Standards for Criminal Justice, The Defense Function § 4.2
‘Approved Draft 1971),

155, 1d. at Commentary.

156. see tho Code, supra note 81, at DR 1-102(A)(4).

157. Model Rules, supra note 148, at Rule 8.4,

158, see Model Rules, supra note 148, Terminology, at 6 (emphasis added).
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recorded an adverse witness when interviewing him. Failure to
apprise a witness that he is being recorded does not constitute
fraud as defined by the rules. This, coupled with the omission of
the terms “deceit” and “misrepresentation,” may indicate that
only those lawyers who surreptitiously record in jurisdictions
which specifically proscribe surreptitious recording should be
concerned with the possibility of disciplinary action. Neverthe-
less, the rule’s failure to specifically address the issue will con-
tinue to make surreptitious recording a risky practice.

Conclusion

Surreptitious recording of adverse witnesses by defense law-
yers should be permitted so long as the purpose of the recording
is to.impeach the witness at trial. The benefits of surreptitious
recording, such as enhancing a defendant’s right to effective as-
sistance of counsel and the right to summon witnesses on his
own behalf, far outweigh the possible detriments the practice
may cause.

Those states which currently prohibit any surreptitious re-
cording should enact an attorney exemption allowing both pros-
ecuting and defense attorneys to obtain such impeachment ma-
terial. This exemption would be in conformity with the Harris-
Haas-Havens rationale that the goal of eliciting the truth is par-
amount in a criminal trial.

In those states (and in federal prosecutions) where surrepti-
tious recording is lawful, defense attorneys should no longer be
precluded by grievance committees from taking advantage of
this highly effective and necessary practice. A defense attorney
is required by the Code of Professional Responsibility to re-
present his client zealously within the bounds of the law. No
longer should he be faced with the Hobson’s choice that the em-
ployment of a procedure likely to enhance meaningful confron-
tation and effective assistance of counsel could result in his cen-
sure, suspension or disbarment.

Nor should a dichotomy exist between the prosecution and
the defense in the utilization of surreptitious recording. Resort
to this effective investigatory tool should be equally available to
both sides of the adversary process. Recording a witness’ state-
ment would enhance the deterrence and impeachment of per-
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jured testimony on both sides. Thus, an adjudication in our
criminal courts would indeed constitute a quest for truth.
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Federal Building if US. Counhouse
222 West 7lh Aveime, #9, Room 253 Commercial: (9077) 211-5071
Anchorage, Alaska 99513-7567 Fax Number: (907) 271-3224

January 18, 1996

The Honorable Sean R. Parnell
House of Representatives
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Attn: Richard Vitale
Re: House Bill 326
Dear Representative Parnell:

This is to convey my office"s enthusiastic support for House Bill
326, which will protect victims and witnesses from deceptive acts
by representatives of criminal defendants. Victims of crinme,
particularly victims of sexual assault and other «crimes of
violence, are forced to suffer enough at the hands of not only the
perpetrator of the crime, but also the criminal justice system
because of the many demands placed on them 1in the adjudicatory
process. It is particularly inappropriate to subject these victims
to the additional indignity of allowing defendant®s representatives
to tape record their comments without their knowledge.

Witnesses are also often ill-used by the criminal justice system 1in
the adjudicatory process. They, 1like victims, are often trauma-—
tized by the criminal acts they have witnessed. They also deserve
the dignity of fair treatment by the representatives of the defen—

dant.

Moreover, it is difficult enough to get witnesses to come forward
with accounts of criminal activity without the additional impedi—
ment of reducing their privacy rights. A recent Ethics Opinion
adopted by the Alaska Bar Association®s Board of Governors over the
unanimous objection of the Bar"s Ethics Committee, allows criminal
defense lawyers and their 1investigators to surreptitiously tape

record conversations with victims and other witnesses. The Board
of Governors stated in the opinion that victims and witnesses 1in
criminal cases have a reduced expectation of privacy. We believe

this senas absolutely the wrong message to those who might be
filling to <come forward to vreveal «criminal activity to the
authorities. A copy of the Ethics Committee"s objection to the
Board of Governor®s rule is attached.
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78-8944

January 22, 1996 VIA FAX

Representative Sean Pamell
State Capitol, Room 505
Juneau, AK. 99801-1182

Dear Representative Pamell:

lam writing to you regarding House Bill No. 326. This bill is crucial to the fair
treatment of victims of crimes. As you know, the components of this Bill include:

Defendants or persons acting on behalfof defendants who wish to speak
to victims to clearly inform the victim of their identity and association with
the defendant;

The victim does not have to talk to that person unless die victimwishes; and

The victimmay have a prosecuting attorney or other person present during
and interview.

The rights ofvictims are crucial lo die enforcement process. Only an informed
victim can fully and fairly participate in the proceedings which determine the degree
of guilt or innocence of the alleged perpetrator.

The Alaska Women B Resource Center supports House Bill No. 326 as an integral
pai lof the law enforcement process.

Sincerely,

[ A A

Diane J. Heard
Executive Director

Alaska Women's Resource Center

111 W. 9th Avenue * Anchorage, Alaska 99501 < (90?) 276 0528  Fax: (907) 278-8944
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ALASKA BAR A

SSOCIATION
ETHICS COM E

MITTE

Dan Winfree, President
Alaska Bar Association
Board of Governors

510 L. St., Suite 602
Box 100279

Anchorage, Alaska 99501

Re: Alaska Bar Association ethics opinion _regardi_n%
undisclosed tape recording of conversations wit
potential witnesses in criminal cases

Dear Mr. Winfree;

~ After extended discussion _at our April 6, 1995, meeting, the
Ethics Committee of the Alaska Bar Association unanimously requests
that the Board of Governors reconsider its decision of "March 17,
1995, adopting an ethics opinion allowing undisclosed recording of
conversations with \Reotentlal witnesses by criminal defense lawyers
and their agents. seek reconsideration for two reasons; (1) the
unusual and problematic procedure by which the proposed opinion was
considered by the Board; and (2) the possibility that the Board
misinterpreted the Ethics Committee's actions in responding to
previous Board direction.

1. The Board's procedure.

The Board's agenda did not serve to alert interested persons
that the matter of a proposed opinion on the subject of
surreptitious taping would be considered. Yet the Board
considered, and ultimately adopted, an opinion which had not been
provided to the Ethics Committee for review or comment and which
was proposed by a lawyer who had a direct interest in the result.
Such a procedure diminishes the value of the scholarship and debate
which ensure consistency and quallt% in the Bar's Ethics Opinions.
Indeed, the procedure used by the Board in this instance deprived
it of the benefit of the detailed review of the issue conducted by
the Ethics Committee over the last several years. The
surreptitious tape recording of Alaska citizens by officers of the
court is not a matter that should be decided aftéer a brief debate
in the midst of a crowded agenda, but deserves the deliberate
consideration that the Ethics Committee has given it over the
years.
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Federal Building & U.S. Courdwme .
222 West 7th Avenue, #9, Room 253 Commercial: (9077) 271-5071
Anchorage, Alaska 49513-7567 Fax Number. (907) 271-3224

January 18, 1996

The Honorable Sean R. Parnell
House of Representatives
Alaska State Legislature
State Capitol

Juneau, Alaska 99801-1182

Attn: Richard Vitale
Re: House Bill 326
Dear Representative Parnell:

This 1is to convey my office"s enthusiastic support for House Bill
326, which will protect victims and witnesses from deceptive acts
by representatives of criminal defendants. Victims of crime,
particularly victims of sexual assault and other «crimes of
violence, are forced to suffer enough at the hands of not only the
perpetrator of the crime, but also the criminal jJustice system
because of the many demands placed on them 1in the adjudicatory
process. It is particularly inappropriate to subject these victims
to the additional indignity of allowing defendant®"s representatives
to tape record their comments without their knowledge.

Witnesses are also often ill-used by the criminal justice system in
the adjudicatory process. They, like victims, are often trauma-—
tized by the criminal acts they have witnessed. They also deserve
the dignity of fair treatment by the representatives of the defen—
dant.

Moreover, it is difficult enough to get witnesses to come forward
with accounts of criminal activity without the additional impedi—
ment of reducing their privacy rights. A recent Ethics Opinion
adopted by the Alaska Bar Association®s Board of Governors over the
unanimous objection of the Bar®"s Ethics Committee, allows criminal
defense lawyers and their investigators to surreptitiously tape

record conversations with victims and other witnesses. The Board
of Governors stated in the opinion that victims and witnesses in
criminal cases have a reduced expectation of privacy. We believe

this sends absolutely the wrong message to those who might be
willing to <come forward to reveal criminal activity to the
authorities. A copy of the Ethics Committee"s objection to the
Board of Governor®s rule is attached.
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We seek an amendment to HB 326. We ask that the bill"s language
make clear that the prohibition from surreptitious tape recording
applies to defendants and their representatives in all courts of
the State - District, Superior and Federal Courts. We also suggest
that the statute make it clear that conversations recorded in
violation of the statute are not admissible in evidence on behalf
of the defendant for any purpose.

Very truly yours

ROBERT C. BUNDY-—
United States Attorney
RCBrkjm
Attachment



Alaska Women's Resource Center

111 IV. 9ih Auanua ® Anchorage, Alaska 99501 » (907) 276-0528 « Fax: (907) 278-B944

January 22, 1996 VIA FAX

Representative Sean Pamell
State Capitol, Room 505
Juneau, AK. 99801-1182

DeailRepresentative Pamell:

lam writing toyou regarding House Bill Ho. 326. This bill iscrucial to the fair
treatment ofvictims of crimes. As you know, the components of this Bill include:

Defendants or persons acting on behalfof defendants who wish to speak
to victims to clearly inform the victim of their identity and association with
the defendant;

The victim does not have to talk to that person unless the victimwishes; and

The victimmay have a prosecuting attorney or other person present during
and interview.

The rights of victims are crucial to the enforcement process. Only an informed
victim can fully and fairly participate in the proceedings which determine the degree

of guilt or innocence of the alleged perpetrator.

The Alaska Women B Resource Center supports House Bill No. 326 as ait integral
part of the law enforcement process.

Diuno J. Heard
Executive Director

Alaska Women's Resource Center

111 W. 9th Avenue * Anchorage, Alaska 99501 * (90?) 276-0528 = Fax: (907) 278-8944
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ALASKA BAR ASSOCIATION
ETHICS COMMITTEE

Dan Winfree, President
Alaska Bar Association
Board of Governors

510 L. St., Suite 602
Box 100279

Anchorage, Alaska 99501

Re: Alaska Bar Association ethics opinion _regardi_nﬂ
undisclosed tape recording of conversations wit
potential witnesses in criminal cases

Dear Mr. Winfree;

_ After extended discussion_at our April 6, 1995 meeting, the
Ethics Committee of the Alaska Bar Association unanimously requests
that the Board of Governors reconsider its decision of March 17,
1995, adopting an ethics opinion allowing undisclosed recording of
conversations” with \Reotentlal witnesses by criminal defense lawyers
and their agents. seek reconsideration for two reasons; (1) the
unusual and problematic procedure by which the proposed opinion was
considered by the Board; and (2). the possibility that the Board
misinterpretéd the Ethics Committee's actions in responding to

previous Board direction.
1. The Board's procedure.

The Board's agenda did not serve to alert interested persons
that the matter of a proposed opinion on the subject of
surreptitious taping would be considered. Yet the Board
considered, and ultimately adopted, an opinion which had not been
provided to the Ethics Committee for review or comment and which
was proposed by a lawyer who had a direct interest in the result.
Such a procedure diminishes the value of the scholarship and debate
which ensure consistency and quallt§ in the Bar's Ethics Opinions.
Indeed, the procedure used by the Board in this instance deprived
it of the benefit of the detailed review of the issue conducted by
the Ethics Committee over the Ilast several vyears. The
surreptitious tape recording of Alaska citizens by officers of the
court is not a matter that should be decided aftér a brief debate
in the midst of a crowded agenda, but deserves the deliberate
consideration that the Ethics Committee has given it over the

years.
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2. The Ethics Committee's.previous actions.

‘The Ethics Committee's determination in its February 2, 1995,
meeting to postpone indefinitely any further consideration for
change in the existing opinions was not a decision to avoid the
iIssue. Instead, it was a determination that eX|st|n% authority
stated the right result; no purpose would be served by drafting

another opinion.

It cannot be overemphasized that our position on the question
of surreptitious recording was reached after many months of debate
and detailed examination” of the issue. Amorg the many views
presented and rigorously examined and debared were those expressed
In the Board's opinion. They were, however, ultimately rejected
by the Committee. While "the purpose of this request for
reconsideration is not to ﬁresent_ a detailed exposition of the
arguments in opposition to the position that the Board took in its
opinion, our many months of consideration of the issues leads us to
make the following comments on some of the more striking features

of the Board's opinion.

First, the Alaska public will be surprised to learn that
persons who happen to witness or be victimized by crime have a
reduced expectation of privacy when approached by a criminal
defense lawyer or investigator. Whatever the expectations of
ﬁrlvacy other States allow their citizens, the Alaska Supreme Court
as held that the right of privacy guaranteed by the Alaska
Constitution  protects Alaskans' ~ expectations ~that their
conversations will not be tape r-jorded_without their consent.
State v. Glass. 583 P.2d 872 (]Alaska 1978). It is only when a
person is under arrest or lawfu I%/ stopped by an identified police
officer that the Court has held those  expectations to be
unreasonable. See. Palmer v. State. 604 P.2d 1106 (Alaska
1979)(arrest); Cltv and Borough of Juneau v. Quinto. 684 P.2d 127
(Alaska 1984)(lawful investigatory stop by a uniformed police
officer). The Board's opinion would limit Citizens' expectations
of privacy far more than has the Alaska Supreme Court. This
limitation seems particularly inappropriate in light of the recent
amendment to tha Alaska Constitution that, among other t_hln_%s,
recognizes the right of crime victims "to be treated with dignity,
respect and fairness dur_lng all %tggses of the criminal and juvenile
justice process..." Article I, 24 of the Alaska Constitution.

~_Moreover, this limitation on the right to privacy makes
distinctions that are difficult to explain. How is it" that a
person who witnessed an event that may result in civil liability
retains privacy rights unavailable to the person who witnessed "a
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similar event that results in an investigation of possible criminal
charges? 1

Second, we are unaware of any evidence that the prosecution
engages in surreptitious recording of witness interviews. The
Committee heard of no instance in which State or federal
prosecutors, or thejr agents, surreptitiously recorded witness
Interviews as an "investigative tool." To the extent the Board's
opinion assumes they do, that assumption is false.3 Thus, the
Board's limitation on the privacy expectations of witnesses and
victims attempts to level ‘a playing field that is not tilted.
State prosecutors must obtain judicial authorization in the form of
a "Glass Warrant™ to surreptitiously record conversations; it is
onIK identified police officers who can surreptitiously record
without. specific judicial authorization, and only then when a
person is under arrest, the subject of a lawful invéstigative stop
or when an officer is r.espondln%_ to a request for immediate
assistance in a fast-breaking situation such as a domestic violence
call. Federal agents are not known to surreptitiously record
witness interviews. This lack of evidence that witness interviews
are being surreptitiously recorded by the prosecution was one
factor that led the Ethics Committeé to maintain the current
balance between citizens' privacy expectations and the needs of

criminal defense attorneys.

~_Finally, the Board's opinion does little to enhance truth
finding. If, as required by the opinion, the interviewer clearly
informs the witness of the interviewer's identity and specific
association with the accused, then it would seem rare indeed that

1 The Board's opinion does not seem to require that a criminal
case actually have been filed to allow surreptitious recording of
potential witnesses. This, of course, will result in a situation
In which one side in a civil case may be able to surreptitiously
record witnesses under the guise of preparation for the defense of
a potential criminal case while the other side (often the injured
party) will not be able to do the same.

3 Indeed, under current authority a prosecutor would be
engaged in unethical behavior were the rosecutor to
surreptitiously record a witness interview as the Board's opinion
would now allow defense counsel to do. = The "extraordinary
circumstances”™ justifying undisclosed recording by prosecutors or
their agents referred to in American Bar Association Formal Opinion
Not. 337 do not include surreptitious recording of routine witness
interviews.
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a witness so advised would agree to give a statement, but decline
to allow it to be taped. On'the other hand, particularly because
the Board's opinion does not seem to require that the advisement of
the witness occur on tage, the opportunity exists for abuse.
Intentionally or inadvertently, the interviéwer's statements of
identity and interest may be unclear to the witness, or be so
abbreviated that the witness _%alns_ little meaningful Iinformation
about the true nature of the situation. For example, a witness may
think the "P.D." means ''police department" when the investigator is
from the public defender. Also, while obvious to those working
within the system, the term "Office of Public Advocacy” or "OPA
will likely not mean much to the average witness or victim.

_ Moreover, it must be remembered that the current rules of
discovery require that recorded witness statements taken by the
prosecution must be given to the defense, particularly when the¥
are exculpatory. See. Rule 16, Alaska Rules of Criminal Procedure’
Rule 16, Federal Rules of Criminal Procedure; 18 U.S.C. 83500
(hJencks Act); Bradv v, Maryland.373 U.S. 83 (1963). In contrast to
the rules in civil cases, 'the defense in criminal cases does not
have to disclose recorded statements unless they are used at trial.
Thus, recorded statements that may bolster the credibility of
prosecution witnesses or impeach the credibility of defense
witnesses w ill likely be suppressed by the defense. While this
state of affairs may be constitutionally required in some
instances, see, e.g. Scott v. State. 519 P 2d 774 (Alaska
1974) (mandatory disclosure of witness statements violates accused's
pr|V|Ie%_e_ against self-incrimination), it limits the value of
surreptitious recording by the defense as an aid to truth finding.

~_ The Ethics Committee recognizes that reasonable persons can
differ on the issues encompassed by the Board's opinion. However,
those issues are of gnreat importance not only to lawyers defending
criminal suspects, but to the public at "large, ‘especially to
victims and witnesses who are brought into the justice system.” The
Committee believes that many of those issues need to be examined in
greater depth. Accordingly, the Ethics Committee unanimously
requests the Board to reconsider its decision adopting the ethics
opinion, regarding undisclosed tape recording of conversations with
potential witnesSes in criminal "cases.

Very truly yours,
THICS COMMITTEE
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code to find that its provisions regarding lawyers who engage in fraud,

deceit, misrepresentation, or illegal conduct involving moral turpitude may
do not apply to them when they are acting as individuals or as public prev
servants.

rulin

opin

S.D
OplnC

Formal Opinion 337 August 10, 1974 mal
recor
With certain exceptions spelled out in this opinion, no lawyer /
Ethic.

should record any conversation whether by tapes or other elec-
tronic device, without the consent or prior knowledge of all contr:

parties to ihe conversation. withe

Code of Professional Responsibility: Canons 1, 4, 7 and 9; Disci— York
plinaryRule 1-102 (A)(4); and Ethical Considerations 1-5, 4-4,4-5, 7-1, itune
tions

9-2 and 9-6.
Recent technical progress in the design and manufacture ofsophis— A

ticated electronic recording equipment and revelations of the extent to persoL
which such equipment has been used in government offices and else— the ley
where make it desirable to issue a Formal Opinion as to the ethical are in

T

questions involved.
Attorneys may desire to record conversations towhich the fol low— fomia
public

ing three classes of persons may be party:
tone””

(@ Clients;

(b) Other attorneys with whom they deal; becaus

(© The public, including but not limited to, witnesses and public joined
nected.

officials.
These would include conversations inwhich the attorney was not him— conver

selfa party. W
No prior Formal Opinion has been issued which deals directly ofcom
with the problem. Informal Opinions have addressed the issue only iIn in prin
part. client c
Formal Opinion 150, issued in 1936, held that a prosecuting attor— person
ney could not ethically use a recording ofconversation between defense perceiv
attorney and his client in evidence in the prosecution of the defendant At
even though such recording was legally admissible at the time of the attome;-
opinion. The Committee based itsholding in part on the duty of attor— under fi
neys in public employ to avoid the appearance of impropriety. The
opinion also stresses the nature of the intercepted conversation (be— I. Fc
tween the accused and his counsel) as to which the attorney and client “ithoutd:
were entitled to confidentiality. Oﬂ?6.8W
Informal Opinion No. C-480, issued in 1961, requires disclosure |‘n|ere
to the court and opposing counsel before using a recording device in |;\,th

court.
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aud Informal Opinion No. 1008, issued in 1967, holds that a lawyer
tude may not make a recording of a conversation with a client without
Iblic previous disclosure.

Informal Opinion 1009, issued on the same day, makes a similar
ruling as to conversation with an attorney for the other party. This
opinion cites Opinion 201 of the Michigan Ethics Committee, Henry
S. Drinker Legal Ethics, page 197, and New York City Committee,
Opinions 848 and 290.

So faras clients and other attorneys are concerned, the prior Infor—

1974 mal Opinions make the conclusion clear. Attorneys must not make
recordings without the consent of these parties to the conversation.

A survey of state opinions listed in the Digest of Bar Association
Ethics Opinions reveals the same pattern with only one opinion to the
4 contrary: Texas Opinion 84, issued inNovember of 1953 and published
without comment in 16 Texas Bar Journal 701 (1953). A recentNew
York State Bar Association Opinion (Opinion 328 issued 3-18-74) holds

2‘;‘_:; rtunethical for a lawyer engaged in private practice to record conversa—
T tions with any persons without their consent.
jophis- Authority as to recording by lawyers of conversations of “Gther
“tent to persons, ”“except forthe New York Opinion just rendered, isscant, and
id else the legal position less clear. Federal and state laws and FCC regulations
ethical are in conflictland do not settle the ethical questions involved.
Two California bar opinions, (Los Angeles Opinion 272 and Cali—
fol low- fornia State Bar Association Opinion 1966-5) held that because of the
public policy adopted by the FCC 1in requiring the use of the “beep
tone””in order to inform all parties that a recording is being made, and
because a telephone user who violates FCC regulations may be en—
d public joined from such practice or may have his telephone service discon—
nected, rtwould be unethical for an attorney to record a telephone
a0t him- conversation without the use of a warning device.
While the law is not clear or uniform as to recording by lawyers
i directly c_)f cor_lve_rsations of_ “dther persons: ”'rt_is diffic_ultto make a distinct_ion
conly in |n_pr|nC|pIe. IT undisclosed recordl_ng IS unethlcal_wher] the party isa
client or a fellow lawyer, should it not be unethical if the recorded
ing attor- person is a layperson? Certainly the layperson will not be likely to

n defense perceive the ground for distinction.
defendant At least by analogy to Formal Opinion 150, secret recording by
attorneys ofconversations of anypersons isunethical even though legal

S?)fgrtglf under federal law.
riety. The i ) )
ation (be- . 1 - Federal Lavy. It isnot a federal oﬁenge to mgke secret recordings ofconversations
’ \ without disclosure. Sections 2510-20 ofthe Omnibus Crime Control and Safe Streets Act
and client of 1968 were adopted specifically for the purpose of clarifying the existing law governing

the interception of wire and oral communications. Section 2511 provides:
disclosure “It shall not be unlawful under this Chapter for a person not acting under color of

device iIn law to intercept a wire or oral communication where such person is a party to the
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Present Canon 9 of the Code of Professional Responsibility, A

Lawyer Should Avoid Even the Appearance ofProfessional Impropriety, of th
expresses In general terms the standards of professional conduct ex— conv
pected of lawyers in their relationships with the public, with the legal nay
system, and with the legal profession, for all attorneys. Stete;
DR 1-102(A)(4) of the Code of Professional Responsibility states c
that, “A lawyer shall not engage inconduct involving dishonesty, fraud, o
deceit, or misrepresentation.””This disciplinary rule is substantially E
equivalent to, but somewhat broader than, Canon 22 of the former T
Canons of Ethics which imposed on an attorney an obligation to be with t
candid and fair “before the Court and with other lawyers.””Informal Taw er
Opinions C-480, 1008, and 1009 rely on Canon 22. permirt
Canons 1,4,7 and 9, and Ethical Considerations all clearly express over a
axiomatic norms for attorney conduct. Each in the view ofthe Com — unless
mittee supports the conclusion that lawyers should not make record— He
ings without consent of all parties. Ethical Considerations EC 1-5, EC :efcphi
4-4, EC 45, EC 7-1, EC 9-2 and EC 9-6 all state in various ways the Sir.
conduct to which lawyers should aspire. None would condone such cannot
conduct. The conduct proscribed in DR 1-102 (A)(4), i.e., conduct 2.,
which involves dishonesty, fraud, deceit or misrepresentation in the °fC°_“Vi
view of the Committee clearly encompasses the making of recordings and ;mr'
without the consent ofall parties. With the exception noted in the last Carrie;s’
paragraph, the Committee concludes that no lawyer should record any 1
conversation whether by tapes or other electronic device, without the
consent or prior knowledge of all parties to the conversation. 2
There may be extraordinary circumstances in which the Attorney
General of the United States or the principal prosecuting attorney of
a state or local government or law enforcement attorneys or officers Thes
acting under the direction of the Attorney General or such principal recording
prosecuting attorneys might ethically make and use secret recordings regulau®or
ifacting within strict statutory limitations conforming to constitutional tapeAreEZ'r
requirements. This opinion does not address such exceptions which ofcontinu
wou I d necessarily require examination on acase by case basis. Itshould to the disc
be stressed, however, that the mere fact that secret recordation in a triff. The
particular instance isnot illegal will not necessarily render the conduct obtained v
ofa public law enforcement officer in making such a recording ethical. ar- TlﬁiS)p'i
use by pn\
communication, or where one of the parties to the communication has given prior overhear o;
consent. 3!

consent to such interception unless such communication is intercepted for the
purpose ofcommitting any criminal or tortiousact... (or) any other injurious act.””

18 U.S.C.A. 82511.
Special provision ismade for the recording of privilegcil communications in 82517

(4) which states:
“No otherwise privileged wire or oral communication intercepted in accordance
with or in violation of the provisions of this Chapter shall lose its privileged

character."
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As interpreted by the Supreme Courtin US. V. Whl|e, 401 U.S. 745(1971), §2510-20
of the Omnibus Crime Control Act permits a participant in a conversation to record a
conversation and to use a device for transmitting the conversation to a third party, or
may consent to letting a third party use 1 device to overhear the conversation. The Court
stated that:

“Qur opinion is currently shtred by Congress and the Executive Branch, Title 1ll

Omnibus Crime Control and Safe Streets Act of 1968,82 Stal. 212,18 U.S.C. 82510

et seq., and the American Bar Association. Project on Standards for Criminal Justice

Electronic Surveillance 84.1 (Approved Draft 1971).”

This statement is vulnerable in that it equates the very broad provision of §2510-20
with the ABA Project, 8§4.1, which pertains only to the use of electronic surveillance by
law enforcement officers.

Furthermore, 85.11 of the ABA Project recommended that “no order should be
permitted authorizing or approving the overhearing or recording of communications
over a facility or in a place primarily used by licensed physicians, licensed lawyers...
unless an additional showing as provided in 85.10 is made.”

However, the Court in Wit distinguished and refused to overrule Katz v US. 389
U.S. 347, which in effect required a search warrant before the F.B.l. could intercept a
telephone conversation.

Since only four justices joined in the reasoning of the plurality opinion, the question
cannotg considered closed so far as police cases are concerned.

2. Fate Lavvs The majority of states follow federal law as to participant recording
of conversations, but at least ten states require the consent ofall parties to the recording
and impose_civil and criminal penalties for violation.

3. FCC Regulatlons. The FCC Regulations, in effect since 1948, require telephone
carriers to file tariffs with the Commission to the effect that

1 Adequate notice be given to all parties that their conversation is being
recorded.

2. That such notice be given by the use of an automatic tone warning device.

3. That the tone warning device be furnished, installed and maintained by the
telephone company along specified technical guidelines. 11 FCC 1033,1050,12
FCC 1005, 1008 (1947).

These regulations are directed toward the telephone carriers, and do not make
recording a criminal offense. However, the telephone companies are legally bound by the
regulations which reflect the public policy adopted by the Commission concerning the
tape recording of private conversations.

A carrier found in violation ofthe regulations is subject to a fine 0 f$500 for each day
of continued violation, and an attorney who fails to use a “beep tone” device, is subject
to the discontinuance of his telephone service for violation of the telephone company’s
tariff. There is no evidentiary sanction against the jntrodyction at trial of recordings
obtained without the use ofthe “beep tone" device. Battagnav. U% 349 F.2d 556 (9th
cir. 1965), 08t denied M | u.s. 955 (1966).

The position ofthe FCC is also indicated by its issuance of an order forbidding the
use by private citizens of radio devices, which must be licensed by the Commission, to
overhear or record conversations unless all parties to the conversation have given their
consent 31 F.R. 3397 (1966).

TOTAL P.05
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CS FOR HOUSE BILL NO. 314( )

INTHELE ATURE- THESIAEG-ALAKA
ININETEENIH L E 39 ATURE- FEONDSESION

BY

0 ffered:
Referred:

Sponsor(s): REPRESENTATIVES PARNELL, Robinson, Bunde, Elton

A BILL
FOR AN ACT ENTITLED
"An Act relating to domestic violence and to crime victims and witnesses; and

amending Alaska Rule of Evidence 613."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.56.740(a) is amended to read:
@) A person commits the crime of violating a domestic violence restraining

order if [(1)] the person knowingly violates a provision of an order issued under
AS 25.35.010(b) or 25.35.020

(1) restraining the person from communicating directly or indirectly
with another;

(2) restraining the person from subjecting another to domestic
violence:

(3) directing the person to vacate the home of another; or

(4) restraining the person from entering a propelled vehicle in the

possession of or occupied hv another [AND (2) AT THE TIME THE

-1- CSHB 314( )
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RESTRAINING ORDER WAS ISSUED, THE COURT MADE A FINDING THAT
THE PERSON HAD SUBJECTED ANOTHER TO DOMESTIC VIOLENCE].

* Sec. 2. AS 12.61.120(c) is amended to read:

(c) If a defendant or a person acting on behalf of a defendant
[REPRESENTING THE DEFENDANT, INCLUDING THE DEFENDANT’S
ATTORNEY OR A PERSON SPECIFIED BY THE COURT UNDER (b) OF THIS
SECTION,] contacts the victim of an offense with which the defendant is or could be

charged, the person shall clearly inform the victim
(1) of the person’s identity and specific association with the defendant;

(2) that the victim does not have to talk to the person unless the victim

wishes; and

(3) that the victim may have a prosecuting attorney or other person

present during an interview.

* Sec. 3. AS 12.61.120 is amended by adding new subsections to read:

(d) If a defendant or a person acting on behalf of a defendant wishes to make
a recording of statements of the victim of an offense with which the defendant is or
could be charged, or of a witness, the person shall, before recording begins, obtain the
consent of the victim or witness to record the statement by clearly informing the victim
or witness (1) of the information set out in (c) of this section, (2) that the statement
will be recorded if the victim or witness consents, and (3) that the victim or witness
may obtain a transcript or other copy of the recorded statement upon request. When
recording begins, the person making the recording shall indicate in the recording that
the victim or witness has been informed as required by this subsection, and the victim
or witness shall state in the recording that consent of the victim or witness to the
recording has been given.

(e) If a victim or witness requests a transcript or other copy of a recorded
statement taken under (d) of this section, the defense shall prepare the transcript or
other copy and provide it to the person whose statement was recorded.

(0 In this section, "recording” means capturing a statement of a person,

whether by magnetic tape or other electronic or electromagnetic means.

* Sec. 4. AS 12.61 is amended by adding a new section to read:

CSHB 314( ) 2
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1 Sec. 12.61.125. VICTIMS AND WITNESSES OF SEXUAL OFFENSES, (a)
2 The defendant accused of a sexual offense, the defendant’s counsel, or an investigator
3 or other person acting on behalf of the defendant, may not
4 (1) notwithstanding AS 12.61.120, contact the victim of the offense or
5 a witness to the offense if the victim or witness, or the parent or guardian of the victim
6 or witness if the victim or witness is a minor, has informed the defendant or the
7 defendant’s counsel in writing or in person that the victim or witness does not vish
8 to be contacted by the defense; avictim or witness who has not informed the
9 defendant or the defendant’s counsel in writing or in person that the victim does not
10 wish to be contacted by the defense is entitled to rights as provided in AS 12.61.120;
11 (2) obtain a statement from the victim of the offense or a witness to
12 the offense, unless™a written-authoFization- ts-frrst-obtflined- from the-victim or- witness,
13 or-from_thc-parent-or-guardian ofthe victim or witness if the victim or witness is a
14 minort-under-this-paragraph,- - N4t "
[l w/ -jo rel -trov. S>>
15 (A) a-victim or- witness is entitled ;to rtghts 73 provided in
16 UE 1, —e mAA/ Vv e- - u. g /n N.e A7e
; N AS-12.61,120;-ang, . - -
. >j ( )T'I;!' trﬁ [C. et st Y
N N 74(B) the writtgn” authorization must st ie, that, the, victim or
JtaS? ¢ sira. s CHAF R T
18 witness is ‘aware that there is no Iegal requirement that the victim or witness
rt-tn="> i-v, /i Bl e e Aot =E> T F> R
19 talk to the defense/ < > J— v
e i p e T LS. LT g, mis £ m, i /o W AN </ 2%
20 iR Eb) 'A statement obtalned from a victim or witriess in violation of (a)(2) of this
21 ) section is inadmissible in a proceeding involving the prosecution of the defendant for
on \ the sexual offense-unless the coun finds that failure to admit the statement will
z -V-eofistitute manifest injustice.
24 (V?)(#f A defendant who is the parent or guardian of a minor victim or witness
25 may not provide the authorization required under (a) of the section.
26 (¢ 1(<D) If an attorney, or a person acting on behalf of the defendant for an
27 attorney, violates this section, the court shall refer the violation to the Disciplinary
28 Board of the Alaska Bar Assggiation as a grievance.
UAY-Z WA iy s e Jcmrf v
29 tepTn-this-sectten,- "sexual offense” means a violation of AS 11.41.410 -
30 11.41.470.
31 * Sec. 5. AS 12.61.900 is amended by adding new paragraphs to read:
CSHB 314( )
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(3) "person acting on behalf of a defendant™ includes the defendant’s
attorney, an agent of the defendant or the defendant’s attorney, or a person specified
by the court under AS 12.61.120(b) or an agent of that person, but does not include
the defendant;

(4) "witness" means a person contacted in connection with a criminal
case because the person rngkmg”the-"eonteet-beliovca the-persetFbeiftg”ontaeted-may
have knowledge or information about the criminal case.

* Sec. 6. AS 12.61.125, added by sec. 4 of this Act, has the effect of amending Alaska

Rule of Evidence 613, relating to impeachment of witnesses.

CSHB 314( ) 4
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CS FOR HOUSE BILL NO. 316(JuD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offertd:
Referred:

Sponsor!*): REPRESENTATIVE MULDER
A BILL

FOR AN ACT ENTITLED
"Aa Act relating to civil liability for false daims and improper allegations or
defenses in civil practice; amending Rules 13() and 37, Alaska Rules of Civil

Procedure; and providing for an effective date.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

¢ Section 1. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER
PRACTICE, (a) A person may not
(1) knowingly or recklessly file, or cause to be filed, a civil complaint,
answer, or other civil pleading that contains false or misleading allegations or material
misstatements of fact;
(2) sign a civil pleading before making reasonable inquiry and
determining that, to the best of the signer's knowledge, information, and belief, each
claim, defense, and allegation contained in the pleading is well grounded in fact and

is warranted by existing law or a good faith argument for the extension, modification,

. -1- CSHB 316{JUD)
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or reversal of existing law; or

3 interpose, in a civil action, a claim, defense, or allegation for a
improper purpose, including to harass or to cause unnecessary delay or needless
increase in the cost of litigation.

(b) If the court determines that a party to a civil action has intentionally made
a false statement of a material fact in connection with tbe prosecution or defense of
a civil action, the court shall enter judgment against the party making the false
statement on the issue to which the false statement relates. If the civil action involves
multiple claims and the false statement does not apply to ail claims, the judgment
required under this section shall apply only to those claims to which the false
statement relates.

(c) A person who is injured by a violation of (a) of this section may bring an
action for compensatory damages. However, if the injury is the result of an act or
omission of a

(1) party, then the action shall be asserted in the same action in which
the injury arose; and

(2) nonparty, then the action shall be asserted in a separate action
co nmenced after entry of final judgment in the action in which the injury arose.

(d) A person who. on the person’s own behalf or as a representative of a party,
takes part in the initiation, defense, continuation, or procurement of a civil action
against another is subject to civil liability for compensatory and punitive damages if
the person acts

(1) without probable cause on a claim or defense; or
(2) primarily for a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

(e) An xtion to recover damages under (c) of this section may be pled by a
party to a civil action but may not be considered by the jury unless the person bringing
the action or defense is the prevailing party on the claim in question.

(f) A person may not bring a civil action to recover damages under (d) of this
section unless the person is the prevailing party and final judgment has been entered

in the civil action described in (d) of this section.

CSHB 316(JUD) 2
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* Sec. 2. AS 09.65.190(a), as enacted by sec. 1 of this Act, has the effect of amending
Rule 13(e), Alaska Rules of Civil Procedure, by giving a person injured by a violation of
AS 09.65.190(a) the right to file a claim for compensatory damages after serving a pleading.

* Sec. 3. AS 09.65.190(b), added by sec. 1 of this Act, has the effect of amending Rule
37, Alaska Rules of Civil Procedure, by requiring the court to enter judgment against a party
making an intentional material false statement.

* Sec. 4. SEVERABILITY. Under AS 01.10.030, if any provision of this Act, or the
application of a provision of this Act to any person or circumstance is held invalid, the
remainder of this Act and the application to other persons shall not be affected.

* Sec. 5. This Act takes effect immediately under AS 01.10.070(c).

3 CSHB 316(JUD)
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CS FOR HOUSE BILL NO. 316(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors). REPRESENTATIVE MULDER

A BILL
FOR AN ACT ENTITLED
"An Act relating to civil lisbility for false claims and improper allegations or
defenses in civil practice; amending Rule 37, Alaska Rules of Civil Procedure; and

providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 s amended by adding a new section to read:
Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER
PRACTICE, (@ A person may not

(@D knowingly or recklessly fik, or cause to be filed, a civil complaint,
answer, or other civil pleading that contains false or misleading allegations or material
misstatements of fact;

(@ sign a cwil pleading before making reasonable inquiry and
determining thet, to the best of the signer’s knowledge, information, and belief, each
claim, defense, and allegation contained in the pleading is well grounded in fact and
Is warranted by existing law or a good faith argument for the extension, modification,

-1- CSHB 316(JUD)
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or reversal of existing law; or

(©)) interpose, in a cvil action, a claim, defense, or allegation for
improper purpose, Including ® harass or t cause unnecessary delay or needless
increase in the cost of litigation.

() A person who s injured by a violation of (g) of this section may bring an
action for compensatory and punitive damages. However, ifthe injury is the result of
an act or omission of a

(D party, then the action shall be asserted In the same action in which
the iInjury arose; and

(@ nonparty, then the action shall be asserted in a separate action
commenced after entry of Firal Judgment in the action in which the injury arose.

(© A person who, on the person’ own behalf or as a representative of a party,
takes part in the Inftiation, defense, continuation, or procurement of a civil action
against another is subject to civil ligbility for compensatory and punitive damages If
the person acts

(D without probable cause on a claim or defense; or
(@ primarily for a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

(@ A person may not bring a civil action to recover damages under (¢) of this
section unless the person is the prevailing party and firal Judgment has been entered
in the civil action described in (C) of this section.

® A party  acavl action who intentionally makes a material, false statement
of fact in connection with the prosecudon or defense of a civil acdon sall have
licbility entered against them on the claim in which the statement was made.

(0 A party  a civil acdon who knowingly or recklessly files a cvl
complaint, answer, or other civil pleading that contains false or misleading allegadons
or material misstatements of fact or interposes a claim, defense, or allegadon for an
improper purpose, including t harass or t cause unnecessary delay or needless
increase in the cost of litigatin, s subject to civil lisbility for compensatory damages.

© An action to recover damages under (b) and (cf of this secuon may be pled
by a party to a civil action but may not be considered oy the jury unless the person

CSHB 316(JUD) 2>
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bringing the action or defense s the prevailing party on the claim in question.

*Sec. 2. AS 9.65.190(e), added by sec. 1 of this Act, has the effect of amending Rule
37, Alaska Rules of Civil Procedure, by requiring the court to enter judgment against a party
making an intentional material false statement.

* Sec. 3. SEVERABILITY. Under AS 01.10.030, ifany provision of this Act, or the
application of a provision of this Act to any person or circumstance s held inalid, the
remainder of this Act and the application to other persons shall not be affected.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

-3- CSIffl 316(JUD)
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SPONSOR STATEMENT
CS for HB 316

House Bill 316 requires parties to law suits to be truthful and responsible in
their pleadings. This bill discourages false statements in litigation and
encourage responsibility by all parties and their attorneys. It requires more
careful and focused preparation and presentation of pleadings.

This bill creates an obligation for litigants and attorneys to make reasonable
efforts to insure that claims have a probability of succeeding. Ifthe claim is
knowingly or recklessly false, both the attorney and the party can be assessed

damages.

HB 316 requires attorneys and their clients to research their claims to assure
they are factually supported before filing a surt. This bill will help eliminate
"boiler plate” pleadings in law suits and encourage responsible and focused
pleadings. "Boiler plate” pleadings include everything anyone could ever
imagine could have happened rather than focusing on those specific Issues
that actually happened. These extraneous pleadings are expensive to work
through and are most often thrown out. They simply cause one party to
expend significant dollars to pare the filingdown to the real issues.

Many suits are often times cheaper to settle than litigate, regardless of their
merit. This bill does not affect suits filed in good faith. Kewill, however, havu
a significant deterrent effect on those without merit. A system that allows
deceit to be rewarded must be changed.

Officcof Rep, Mulder February 15, 1996
HB 316 ParC |
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This bill assigns financial responsibility to those who file suits without
probable cause, those who provide false information, those who want to use
claims and cross claims lo cloud the issues and those who want to go on
unsuccessful fishing trips. This isnot why we have and support a judicial
system.

A jJury will make the determination whether the information presented was
intentional and material. If honest errors are made, there will be no problem.
I believe that the Jury can make these decisions and that the deterrent effect of
this bill will apply to those cases that are inappropriate without inhibiting the
filings of cases believed to have merit.

Office of Rep. Mulder l:cbru.ry 15, 1996
HB 316 rage 2



ALASKA ACADEMY ofF TRIAL LAWYERS

Analysis Of dB 316/SB 1B4
Civil Liability for Falsa Claims and Improper Practice

HB 316/SB 164 presumably seeks to discourage frivolous or malicious
litigation. The goal is salutary, but the bill is overly broad and
will, itself, have the effect of fostering unnecessary litigation.
The court already has a mechanism (Rule 11) to impose sanctions on
litigants and attorneys who file pleadings that are not both (1)
veil grounded in fact, and (2) warranted by existing law or a
good faith argument for the extension, modification, or reversal of
existing law. Section (a)(2) of the bill mirrors the existing
language in Rule 11, and does not appear to add anything.

There are several problems with the remainder of the bill. First,
Section (a)() prohibits a person from "knowingly or reoklessly”
filing a pleading with false or misleading allegations. Tbe words
"knowingly and recklessly” are misplaced. Everyone knowingly
"files" pleadings. It is hard to 1imagine how someone could
accidentally file a pleading. Presumably, the legislation®s intent
is to prohibit filing a pleading which "knowingly or reoklessly"
makes false or misleading allegations. As written, the section
makes no sense. :

Even 1f the language in Seotion (@) (2) were corrected, 1t is
unvorkably overbroad. |In any lawsuit, either the plaintiff®s or
defendant®s pleadings contain allegations or defenses which,
ultimately, are proved to be untrue. Only one side wins a case.
This bill will simply invite "follow-up” litigation, every time a
case has been concluded, in which the successful party will allege
that the unsuccessful party knowingly or recklessly asserted their
position. Taken to i1ts logical conclusion, we could then have a
second follow-up case in which the prevailing party in the first
follow-up case sues the loser, alleging that he or she knowingly or
recklessly filed false pleadings in that action. And, on and on.

Section (c) attempts to rewrite the lav on the civil tort of
malioious prosection. Currently a [litigant 1in a malicious
prosecution claims has to prove: (1) that the claim was asserted
without probable case; and (20 that i1t was asserted for an
improper purpose. The legislation seeks to break these two
elements 1nto the disjunctive, rather than the conjunctive, and
permit a oivil claim for wrongful prosecution on the beeis of
either (I) or (2), but does not require both. Way? Easing the
requirements for a malicious prosecution claim presumably is
intended to deter and scare off potential litigants. A lot of good
claims likely will be deterred along with some bad onea, however.



The legislature should be careful about enaoting legislation that
closes the courthouse doors to litigants. To be sure, most
defendants believe that they are wrongfully sued and, indeed, many
are. The system already has at least three mechanisms in place to
deter wrongful litigation: (1) the awarding of attorney"s fees to
the prevailing party; (2) the sanction provisions of the existing
Rule 11; and <3) the existing oivil cause of action for malicious
prosecution. It is very doubtful that these existing tools are
insufficient. The effect of thio bill is to hold a gun to the head
of litigants and tjreir counsel; 1f they fail to prevail they face
the likelihood of being sued in a seoond aotion for having sought
relief in the first. There is questionable wisdom in fostering
"follow-up™ [litigation in which the only dispute is how well
someone behaved in another lawsuit. We should be trying to reduce,
not increase, the workload of the courts.
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HOUSE BILL NO. 316
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -FIRST SESSION

BY REPRESENTATIVE MULDER

Introduced: _ 4/21/%
Referred:  Judiciary

A BILL
FOR AN ACT ENTITLED
""An Act relating to civil liadbility for false claims and improper allegations or

defenses in civil practice; and providing for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:
Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND IMPROPER

PRACTICE, (@ A person may not
(@ knowingly or recklessly file, or cause to be filed, a civil complaint,

answer, or other civil pleading that contains false or misleading allegations or material

misstatements of fact;

(@ sign a civil pleading before making reasonable inquiry and
determining that, to the best of the sigrer”s knowledge, information, and belief, each
claim, defense, and allegation contained in the pleading iswell grounded in fact and

is warranted by existing law or a good faith argument for the extension, modification.

or reversal of existing law; or

1iBO316a -1* HB 316
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(® interpose, In a civil action, a claim, defense, or allegation for an
improper purpose, Including to harass or to cause unnecessary delay or needless

increase in the cost of litigation.
(b) A person who is injured by a violation of (@) of this section may bring an

action for compensatory and punitive damages.
(©) A person who, on the person*sown behalfor as a representative of a party*
takes part in the inrtiation, defense, continuation, or procurement of a civil action

against another is subject to civil liavility for compensatory and punitive damages if

AN

the person acts —-(
(D) without probable cause, on a claim or defensel”ory/ -

(@ primarily for a purpose other than that of securing the proper
adjudication of a claim or defense involved in the civil action.

(d) A person may not bring a civil action to recover damages under (C) of this
section unless the person is the prevailing party and final judgment has been entered
in the civil action described In (C) of this section.

* SeC. 2. This Act takes effect inmediately under AS 01.10.070(c).

2 HB0316h
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INTHE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE -FIRST SESSI0ON

A BILL

FOR AN ACT ENTITLED

“An Act relating to civil liability for false claims and improper allegations or defenses

in civil practice; and providing for an effective date.”

BE ITENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
*Section 1. AS 09.65 isamended by adding a new section to read:

Sec. 09.65.190. CIVIL LIABILITY FOR FALSE CLAIMS AND
IMPROPER PRACTICE.

(@ A person may not
(€)) knowingly or recklessly fike, or cause to be filed, a cavl

complaint, answer, or other civil pleading that contains false or misleading
allegations or material misstatements of fect;

(@  signa awml pleading before making reasonable inquiry and
determining thet, to the best of the signer’s knowledge, information, and kelief,
each claim, defense, and allegation contained in the pleading iswell grounded in
fact and iswarranted by existing law or agood farth argument for the extension,
modification, or reversal ofexisting law; or

(©)) interpose, Inacml action, a claim, defense, or allegation for
an improper purpose, including to harass or to cause unnecessary delay or needless
Increase in the cost of Iragation.

(b) A personwho isinjured by a violation of (a) of this section may bring
an action for compensatory and punitive damages:

(1  ifthe Injury isperpetrated bv a party, then the claim for
redress gall be asserted in the same action inwhich the iniury ar.Qse. .axd



() ifthe injury sperpetrated by a non-partv. then the claim for
redress dall be asserted ina separate action commenced after entry of firal
judgment in the action inwhich the iniurv arcse.

(©) A personwho, on the person’sown behalfor as a representative of a
party, takes part inthe inftiation, defense, continuation, or procurement ofa civil
action against another is subject to cml licbility for compensatory and punitive
damages ifthe person acts

()  without probable cause on a claim or defense; or

(@  primarily for the purpose other than that of securing the

proper adjudication ofa claim or defense involved in the cvill action.

(d) A person may not bring a civil action to recover damages under (C) of
this section unless the person isthe prevailing party and firal judgment has been entered In
the cml action described in (C) of this section

(el “any party to a cml actionwho intentionally makes a material, false
statement of fact in connection with the prosecution or defense.of a cml .action shalLhaye
lizbility entered against them on the claim inwhich the statement was made.”

() “any party to a civil actionwho knowingly or recklessly fiks..aguvl
complaint, answer, or other civil pleading that contains false or misleading allegations or
material misstatements of fact or interposes a claim, defense, or allegation for an improper
purpose, including to harass or to cause unnecessary delay or needless increase in the cost
of Iitigation is subject to vl lidbility for compensatory damag£#£,

(g) “the action to recover damages under sections (€) and (b) may be pled by
any party to a cmvil action but sall not be considered bv the iurv unless the.person bringing
the action or defense isthe prevailing party on the claim in question.”

*Section 2. This Act takes effect immediately under AS 01.10.070(c).

* Section 3.  The provisions of this Act are severable and the invalidity of
anv one section or sub-section or portion thereofsall not affect the \alidity Qf.th

remainder.
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