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Shift W o r k e r s  See the 

D a w n  of a N e w  Era

The '90s promise to he a decade of change for 
America's 20 million shift workers.

Reprinted with perm ission ot Safety and Health, pub lished by the National Safety Council, 
1121 Spring Lake Drive, Itasca, Illinois, 60143.



Shift Workers See the 
Dawn of a New Era
T h e  ' 9 0 s  p r o m i s e  t o  b e  a  d e c a d e  o f  c h a n g e  f o r  

A m e r i c a ' s  2 0  m i l l i o n  s h i f t w o r k e r s .

By Jean Wallace
H o w  w o u ld  you like to sp en d  a w eek  
in  N e w  York, fo llow ed by a w eek  in  
L o n d o n  an d  a w eek  in  T okyo, all 
expenses paid?

Sound good? T here 's a catch: Y ou '11 
h av e  to rem ain  on this w h irlw in d  to u r 
indefin ite ly , p e rh ap s  fo r the  rest of 
y o u r  career. Y ou 'll p ro b ab ly  sleep  
poorly , su ffer s tom ach  troubles a n d  
feel c ranky  m ost o f the  tim e. A n d  
y o u 'll be so  p reoccup ied  w ith  h o p ­
p in g  betw een  tim e zones tha t y o u 'll 
h a v e  little tim e o r en erg y  left for y o u r 
fam ily  o r  so d a l life.

For o n e  in  five A m erican  w orkers, 
life is m u ch  like this en d less business 
tr ip  a ro u n d  the globe. T hese a re  o u r  
n a tio n 's  sh ift w orkers, the 20 m illion  
p eo p le  w h o se  jobs req u ire  them  to 
w o rk  even ings o r n igh ts o n  a fixed o r  
ro ta tin g  basis. T h o u g h  they  m ay  fly 
o n  a irp lan es o n ly  occasionally , the  
v a s t m ajority  suffer from  w h a t h ealth  
experts  call "occupational jet lag."

Shift w orkers typically  feel as b ad  
o r  w o rse  th an  jet-w eary  travelers be­
cau se  the ir w o rk  schedu les p u t  th em  
o u t o f phase w ith  their natu ral rhy thm s 
o f sleep  a n d  alertness, o r  w orse. O n  
th e jo b ,th e irp ro d u c tiv ity d ed in esan d  
th e ir  acciden t risk  increases.

"W hat w e  have to recognize is th a t 
fo r m an y  sh ift w ork ers  —  no t a ll,b u t 
m a n y  —  sh ift w o rk  is really  a n ig h t­
m are ,"  says T im othy  H . M onk, Ph. D., 
d i r e ^ o r  o f the  h u m an  chronob io logy  
research  p ro g ram  a t W estern  Psychi- 
a tric In stitu tean d C lin ic in P ittsb i rgh . 
" Ifw e c a n h e lp e v e n  ju s ta  few o fth ese  
p eo p le  to  cope, it'll be  en o rm o u sly  
w orthw hile ."

R esearchers an d  consu ltan ts  w arn  
th a t the  U n ited  States can  n o  longer

afford  to ignore the health-and-safety  
concerns of shift w orkers. "Shift w ork­
ers  literally  m ake the difference be­
tw een  m o d e m  cu ltu re  an d  the D ark  
A ges," says psychologist M arty Klein, 
Ph.D ., the p resid en t o f SynchroTech, 
a  sh ift-w ork  consulting  firm  in Lin­
coln, N eb. "Just try to im ag ineone 24- 
h o u r  perio d  w ithou t them . It w ou ld  
b e  an arch y ,"  he says.

Shift w orkers keep m o d em  society 
ru n n in g  a ro u n d  the clock. Long after

tire 9-to-5 w o rk ers  go  hom e, shift 
w o rk ers  p ro v id e  fire an d  police pro­
tection, sta ff hosp ita ls , m an  nuclear 
p o w e r p lan ts , tran sp o rt goods, and  
m ake it possib le  to  o rd e r pizza or 
a ir o n e  tickets a t an y  hour.

A lth o u g h  w e  d e p e n d  on  them , 
A m erican  sh ift w o rk ers  historically 
have  been  a neglected  group . G overn­
m en t largely  ign o res  them , and  in­
d u s try  takes th em  for g ran ted . M any 
countries, p articu la rly  those in the
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Kodak's shift workers benefit from a mod* ernized schedule that allows them more days off in exchange for longer workdays. Photo courtesy of Eastman Kodak Co.

E u ro p ean  C o m m u n ity , have  law s to 
pro tect sh ift-w orker safety an d  health. 
The U nited  States, how ever, is o n e  o f 
the few  n a tions w ith  no  na rional sh ift­
w o rk  policy. O u to f  49 countries s tu d ­
ied in  a recent re p o rt on  shift w ork  by  
the U S  Office of T echnology  A ssess­
m en t, o n ly  five o th e r nations h ad  no  
natio n a l regu la tions of n ig h t o r  sh ift 
w o rk ;C h in a ,C an ad a , the D om inican  
R epublic, T unisia an d  N igeria.

M onk, for one, w ould  like to see

Companies need to provide the same support services for shift workers as they do for day workers. These Du Pont shift workers enjoy the 24-hour employee cafeteria. Photo cour­tesy of George Widger/Du Pont Co. Chambers Works.
som e federal involvem ent.

"M ost o f u s  w ho are  experts in  the  
area feel s trong ly  that there sh o u ld  be  
som e legislation reg ard in g  h o u rs  o f 
w ork, particu larly  in sensitive occu- 
pa tions," he says. "W e shou ld  ind eed  
pro tect o u r  shift w orkers, because 
m any  of th em  d o n 't  know  w hat it 's  
d o in g  to  them . In the  sam e w ay  th a t 
w e d o n 't a llo w  peop le  to m anufac­
tu re  asbestos, w e sh o u ld  th ink  no t 
necessarily ab o u t bann ing  shift w ork , 
bu t a t least ab o u tcu rta ilin g  an d  re g u ­
lating  it."

A t presen t, n e ither C ongress n o r 
OS H A  has p lan s for shift-w ork re g u ­
lations. Last year's  publication  o f the  
O T A report, "Biological Rhythm s: Im ­
plications for the W orker," is seen  as 
an im p o rtan t stride  fo rw ard . T h e  re ­
p o rt su m m arizes  the  sta te  of the  a rt in 
sh ift-w ork  research  an d  ou tlines o p ­
tions for reg u la to ry  action.

O n e  of O T A 's key findings: In a d ­
equa te  d a ta  collection exists o f the  
effects of sh ift w ork  on  safety a n d  
health . "A t th is po in t, th e re 's  n o t 
en o u g h  g o o d  inform ation  to g u id e  
regu lations," says D avid  R. L iskow - 
sky , project d irec to r for the r e p o r t  
"W hat w e  need  now  is an  increased  
aw areness of shift-w ork problem s a n d  
h o w  they  can  be  ad d ressed ."

Companies Respond lo Wake-Up Call
Even w ith o u t governm en t in te rv en ­

tion, the  fu tu re  looks brigh t fo ra t least 
som e shift w orkers. In recen t years, 
m an y  com panies have  red esig n ed  
w ork  schedules an d  re -educated  em ­
ployees in an  effort to d im in ish  the 
stress an d  d an g er o f shift w ork .

O ne  com pany  on  the lead in g  ed g e  
of this change is the  E astm an  K odak  
Co. in Rochester, N.Y. Since 1986, 
h u n d red so fK o d ak sh iftw o rk ersh av e  
op ted  to sw itch  to m o d ern ized  sch ed ­
ules tha t allow  them  m ore  d a  vs off inj
exchange forlonger w orkdays. K odak 
o p era tio n s ad o p ted  a varie ty  o f 10- 
h o u r an d  12-hour w orkdays. T he m ost 
p o p u la r  n e w  s c h e d u le  is  th e  
"firem an 's  schedule ." Em ployees on 
this sch ed u le  w ork  12 hours p er shift 
for four d ay s  (tw o d ay  shifts, then 
tw o n igh t shifts), follow ed b y  fou r 
d ay s  off.

D ennis M cCullen, a w o rk er in one 
of K odak 's  paper-p roduc ing  p lan ts , 
says the firem an 's schedu le  is n o th ­
ing sh o rt of "fabulous." Because he 
w o rk s o n ly  tw o  n igh t shifts ev e ry  
eight days, M cCullen, 40, finds i t easier 
to recover from  sh ift-w o rk  stress. 
Better yet, the new  schedu le  p ro v id es  
m ore  free tim e w ith  his fam ily a n d  for 
favorite  hobbies, such  as w o o d w o rk ­
ing  a n d  cross-country  skiing.

M cC ullen is no t the  on ly  K odak 
em ployee  w h o 's  en thusiastic  ab o u t 
the  12-hour w ork d ay . In a  co m p an y  
su rv ey  of those w h o  had  sw itched  
schedules, 77 percen t said  they  w ere 
"satisfied" or "very  satisfied" w ith  it. 
In con trast, on ly  17 percen t g av e  a 
favorable rating to K odak 's o ld e r ro ­
ta ting  schedule  of e ig h t-h o u r shifts. 
O n  that schedule, a standand one  in 
m any  industries, em ployees w orked
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M S H A  S T A T I S T I C S  F O R  D I S T R I B U T I O N  O F  I N J U R I E S  B Y  T I M E  I N T O  S H I F T  ( A L L  R E P O R T A B L E  I N J U R I E S )

Total Reportable 
Accidents Underground

Less Those Not Reported 
By Hours Into Shift

Reportable Accidents 
By Time Into Shift

Accident Distribution
• 0-8 Hours
• 8-10 Hours
• > 1 0  Hours

Percent of Accidents
• 0-8 Hours
• 8-10 Hours
• > 1 0  Hours

MSHA-U.S .  UNDERGROUND MINES
1992 1/1/93 - 9/31/93 1/1/92 - 9/31/93

998 685 1683

(60) (37) (97)

938 648 1586

908 598 1506
11 34 45
19 16 35

96.8% 92.3% 95.0%
1.2% 5.2% 2.8%
2.0% 2.5% 2.2%



MSHA/SHTC CHI60 (FR0GG1C) METAL 1992cyC L E  , 22 SELECTIO N  PERIOD - FROM MONTH 1 THROUGH MONTHdistribution of injuries by time into shift-oecree* all 1NJS 12 OATE PREPARID 12/15/931993 PA CE 16
TIME 

INTO SHIFT

PRE-SHIFT
0000-0059
0100-0159
0200-0259
0300-0359
0400-0459
0500-0553
0000-0659
0700-0759
0000-0659<59OO-0*j 591000-
i 100-1154 
1200- 1259 
1307- 1359 
1400-1453 
1500- IS59 
1600-1639 
1700-1759 
1800* 1659 
I BOO- 1950 
3000-2059 
2100-2159 
2200-2259 
2300-2333 

UNREPORTEO 
TOTAL

a / f  sAfi-eih/A*-
UNDER SURF STRIP AUGER

GROUNO AT UG OPEN PIT

43 IB 335 0
99 25 448 0

141 13 497 0
168 38 579 0
133 27 499 0

63 17 335 0
116 14 396 0

65 17 478 0
39 10 333 0
2 1 7 206 0TO" TT2 TTT53

CULM
OTHER0000000O00IT0

1 1 21 0 0
0 0 a 0 0
3 0 6 0 0
0 0 8 0 0
2 0 7 0 0
a 1 5 0 0
1 3 6 0 0
2 0 7 Ci 0
0 0 9 0 0
1 0 7 0 0
0 0 0 0 0
0 0 0 0 0
0 0 0 0 0

60 13 515 0 0
998 198 4644 0 0

DREDGE23 32 32 52 
4 4  17 34 26 27 16 

“HS"
42200202I01 0 0 0

61386

I N D .

SHOPS
7
4

56 0 212 3 5“00010000o0000340

MILL/ 
P.PLANT

3 3 5

636
362
700
46H
264
498
51023712571

______________J3216'II
710A
579
4

5 
0 0 0

5235123

O FFICE
13I10C
5B1
741o“oooooo0ooooo006

6 4

TUAL

7 7 4  

1238 -.361 ‘.538 
•184 
824 
'06 I 
1106 
652 3 0 0
17 I 

 32.42 2 I IB 19 19 19 19 191314 0 0 0•181
•665



aMSHA/SHTC CM 180 (FROGGTE) METAL 1993CYCLE 050 SELECTION PERIOD - FROM MONTH 1 THROUGH MONTHDISTRIBUTION OF INJURIES BY TIME INTO SMIFT-OEGREc» ALL 1NJS
CA r E PfiEPAHEO I 1/ 18/931993 PACE 16

TIME INrO SHIFTPRE-SHIFT0000-00690100-01590300-02590300-03590400-0«S90500*05590600-06590700-07593 k*r  ------------0800-08590900-095910.59MOO-1159 1200- 1259 1300*1359 1400- M59 1500-1555 1600-1659 iJOG'1759 1800-1859 1900-1950 3000-2039 2100-2159 2200-2359 2300-2359 UNREPORTCO TOTAL

UNOER SURF STRIP AUGERGROUND AT UC OPEN PIT25 17 2 1 1 085 II 332 078 10 339 0105 23 412 082 11 334 056 12 2 15 051 Id 245 048 13 322 028 9 228 0

CULMOTHER OREOGE [NO . SHOP MILL/ P PLANT OFF ICE TOTAL

Posl-lt" brand fax Iransmitlal memo 7G71 toipi&ii*
co. /  v » . -- J X  • •- -?-* . ■ u / r - „ - Ao#pY. • P lx w ii 1
F ix  A F u  4
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PART50 MASTER F IL E  REPORT OF SELECTED INFORMATION FOR 
METAL/NONMETAL 

CLOSED F ILES

PAGE: LPFOCESS DATE: (12/10/94 AMD TIME: 03:05:57

THE FOLLOWING I S  A L IST  Or REQUESTED SEARCH SELECTIONS

SEtECTION
ia 'm ber01 FIELDCODE

MII1K-ID

FIELD
VALUE
MIME F IL E  

0500790 
4600639

DATA
ELEMENT
I.O IIE-ID (S) SUDUNITS REPORTED: ALL SUBUNITS

** EMPLOYMENT *" 
EMPt.S EMPL HRS

EMPLOYMENT FIGURES, INJURY OOUNTS, AND INCIDENCE RATES FOR(1992

FATALIT IES 
DEG 01 

NBR RATE
DEG 02 iron RATE

DEG 03 NBR RATE

•* NFDL3 ** 
DEG 04 

NT1R RATE
DEG 05 HHR RACE

a l l  irror,s
NBR RATE

* *  NDLS ** 
DEG 06 

N6R RATE
TOT IN JS 

DKGS 01-06 
HUR RATE

517 995,047 - 1 0.20 3 0.60 - 12 2.41 16 3.21 0 1.61 24 4.02

336 774,331 - - 6 1.55 3 0.77 1 0.26 10 2.50 3 0.77 13 3.36

053 1,770,170 - 1 0.11 9 1.02 3 0.34 13 1.47 26 2.94 11 1.24 37 4,10

.0500790)
.! 48006394

TOTAL
TOTAL IlINES (HATCHING REQUESTED FIELD VALUES: 
TOTAL NINES REQUESTED:



ISIIA-R-IIS: CM935LA 
.-yCl.E; 93-070

PAAT50 MASTER F IL E  REPORT OF SEIXCl'OT INFORMATION FOR 
MF.TAL/NOIMETAL 

CURRENT T ILES {PRELIMINARY DATA)

^ J)
PAGE: IPROCESS DATE: 02/10/94 AND TIME: 03:06:07

THE FOLLOWING IS  A L IST  OF REQUESTED SEARCH SELECTIONS

SELECTION
NUMBER01 riE ID

CCOE
FIELD
VALUE
MINE F IL E  

0500790 
4000639

DATAELEMENT
M IN E- ID (3) - SUBUNITS REPORTED: ALL SUBUNITS

EMPLOYMENT FIGURES, INJURY OOUNTS, AlID INCIDENCE RATES FOiR ^ w )
** EMPLOYMENT **

MTNE-ID EMPLS LMPL 11R3

0500790 489 027,037

4000639 330 761,903

TOTAL 027 1,569,020

FATALITIES 
DEG 01 

NUR RATE
DEG 02 

NBR RATE
DEG

HDR
03
RATE

DEG 04 
NUn RATE

DEG
NOR

05
RATE

ALL
NDR

NFQLS
RATH

** NDL3 * *  
DEG 06 

NOR RATE
TOT

DECS
NBR

IN JS
01-06

RATE_ 7 1. C9 2 0.40 5 1 .21 14 3.36 12 2.90 26 6.20

7 1.84 - 2 0.52 9 2.36 4 1.05 13 3.41. 14 1.76 2 0.25 7 0.88 23 2.09 16 2.01 39 4.91

TOTAL MINES MATCHING REQUESTED FIELD VAf/JES: 

TOTAL MINES REQUESTED:

2
2
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M I N I N G  S A F E T Y  ACT

/
The C o m m i s s i o n e r  of the N o r t h w e s t  T e r r i t o r i e s ,  p u r s u a n t  to 

s u b s e c t i o n s  6(1) and 1 6 ( 5 ) 'of the M i n i n g  S a f e t y  A c t , and e very 
e n a b l i n g  p o w e r ,  o r d e r s  as f o l l o w s :

1. The S a l m l t a  M i n e  E x e m p t i o n  R e g u l a t i o n s , e s t a b l i s h e d  by 
i n s t r u m e n t  n umb er ed - 06 b -8  6 , are amena ed 5"y adding I m m e d i a t e l y  
after s e c t i o n  3 the f o 11 wing section:

“4.(1) In this s e c t i o n ,  " w o r k e r "  m e a n s  on l y  a d i a m o n d
d r i l l e r  e m p l o y e d  by G e r m a c  E n t e r p r i s e s  Ltd.

(2) N o t w i t h s t a n d i n g  s u b s e c t i o n  16(1) of the Act, a worker may 
r e m a i n  or be p e r m i t t e d  to r e m a i n  u n d e r g r o u n d  In the m i n e  for 
m o r e  than e i g h t  but not m o r e  than t w e l v e  h o u r s  in any c o n s e c u­
tive t w e n t y - f o u r  h o u r s  and for seven d a y s  a week, if no m o r e
than two w o r k e r s  are u n d e r g r o u n d  in the m i n e  at any one time.

(3) T h e  t w e l v e  h o u r s  r e f e r r e d  to In s u b s e c t i o n  (2) must be 
c o m p u t e d  f r o m  the time the w o r k e r  a r r i v e s  at and r e t u r n s  to
the shaft c o l l a r  or p o r t a l .

(4) T h i s  s e c t i o n  shall c e a s e  to have e f f e c t  on the 31st day 
of M a r c h ,  1 9 8 7 . " .

Oated at Y e l l o w k n i f e  th i s  2 0 t h  d a y  of J a n u a r y ,  1987.

J o h n  H. P a r k e r ,  

C o m m i s s i o n e r  of the 
N o r t h w e s t  T e r r i t o r i e s .
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ROCKY MOUNTAIN 01 STRICT
Metal/NonmetaI Mine Safety & Health p

Salt Lake City Subdistrict F E B  1 & 1007
Federal Buildino, Orawer 10042 °
Helena, MT 59626 0042

February 17, 1987

MEMORANDUM FOR: Whom It May Concern

FROM: Virail A. Cain, Supervisory Min/Safety, t,^ieal th Inspector
Helena, Montana Field Office

SUBJECT: Working Hours '

This letter deals with the working hours of employees. About five years aqo 
one large mine in my area changed from the eight hours a day, five days a 
week with two days off to a four day a week, ten hours a day. On the eiaht 
hours a day, five days a week, the company had quite a few lost time accidents. 
After the chanoe to ten hour shifts, four days a week, this company went five 
months without any accidents and compiled one of the best ninina accident 
records for its size of any mine I have ever had any dealings with.

Just recently this same mine under new management went back to a eiaht hour 
day, five days a week and the lost time accidents increased five to six 
hundred percent. This chance has affected the moral of the workers, olus 
taking away some o, their family time.

I am talking about a mine working upto three hundred employees. So what I 
am really saying, ten hour shifts don't hurt anyone as long as the moral 
and the time spent with the family plays a big part in the employees work 

habits and cuts down on accidents.



T h e  A l a s k a  L e g i s l a t u r e  s h o u l d  r e p e a l  t h e  s t a t u t o r y  e i g h t -  
h o u r  l i m i t  o n  u n d e r g r o u n d  m i n i n g  s h i f t s

T h e  f o l l o w i n g  p o i n t s  s h o u l d  b e  c o n s i d e r e d
w i t h  r e g a r d  t o  t h e  r e q u e s t  t h a t  y o u  r e p e a l  A .  S .  2 3 . 1 0 . 4 0 5
t h r o u g h  4 1 5 .

F i r s t ,  t h i s  s t a t u t e  i s  n o t  w a g e  a n d  h o u r  
l e g i s l a t i o n  a n d  h a s  n o t h i n g  w h a t s o e v e r  t o  d o  w i t h  e n s u r i n g  
t h a t  m i n e  w o r k e r s  w i l l  b e  c o m p e n s a t e d  p r o p e r l y .  T h o s e  l e g a l  
r e q u i r e m e n t s  a r e  c o n t a i n e d  i n  o t h e r  s e c t i o n s  o f  t h e  c o d e .

T h e  s t a t u t o r y  l a n g u a g e  t o  b e  r e p e a l e d  h a s
b e e n  o n  t h e  b o o k s  i n  A l a s k a  u n c h a n g e d  s i n c e  1 9 1 7 .  T h e r e  a r e
n o  a n n o t a t i o n s  b e h i n d  t h e s e  s t a t u t o r y  p r o v i s i o n s ,  g i v i n g  
r i s e  t o  t h e  i m p l i c a t i o n  t h a t  t h e y  h a v e  n e v e r  b e e n  c o n s t r u e d  
b y  t h e  c o u r t s .  S i n c e  t h e r e  h a s  b e e n  v e r y  l i t l e  u n d e r g r o u n d  
m i n i n g  i n  A l a s k a  s i n c e  W o r l d  W a r  I I ,  i t  i s  n o t  s u r p r i s i n g  
t h a t  t h e s e  s e c t i o n s  h a v e  n o t  r e c e i v e d  m u c h  a t t e n t i o n  i n  
r e c e n t  h i s t o r y .

S e c t i o n  4 0 5  o f  t h e  a c t  i n d i c a t e s  t h a t  m i n i n g  
i s  " i n j u r i o u s  t o  h e a l t h  a n d  d a n g e r o u s  t o  l i f e  a n d  l i m b . "
E v e n  i f  t h i s  w e r e  t r u e  i n  1 9 1 7 ,  m a n y  g i a n t  s t r i d e s  h a v e  b e e n  
t a k e n  s i n c e  t h a t  t i m e  t o  m a k e  u n d e r g r o u n d  m i n i n g  a  s a f e  
p r o f e s s i o n .  F o r  o n e  t h i n g ,  t h e  f e d e r a l  g o v e r n m e n t  h a s  
v i r t u a l l y  p r e - e m p t e d  t h e  f i e l d  o f  u n d e r g r o u n d  m i n e  s a f e t y  
w i t h  t h e  F e d e r a l  M i n e  S a f e t y  a n d  H e a l t h  A c t  o f  1 9 7 7  ( P . L .  
9 5 - 1 6 4 ) .  T h a t  A c t  g r a n t e d  t o  t h e  S e c r e t a r y  o f  L a b o r  b r o a d  
a u t h o r i t y  t o  r e g u l a t e  c o n d i t i o n s  u n d e r g r o u n d  t h r o u g h  t h e  
M i n e  S a f e t y  a n d  H e a l t h  A d m i n i s t r a t i o n  o r  MS H A .  MSHA i s  a  
v e r y  g o o d  w a t c h d o g  o n  a l l  u n d e r g r o u n d  o p e r a t i o n s ,  a n d  MSHA 
i n s p e c t o r s  h a v e  m a d e  f r e q u e n t  v i s i t s  t o  t h e  G r e e n s  C r e e k  
m i n e  a s  w e l l  a s  a l l  o t h e r  u n d e r g r o u n d  o p e r a t i o n s  w h i c h  h a v e  
b e e n  w o r k e d  o n  o v e r  t h e  p a s t  s e v e r a l  y e a r s .  MSHA i n s p e c t o r s  
a r e  r e q u i r e d  b y  l a w  t o  m a k e  t h e i r  i n s p e c t i o n s  w i t h o u t  
w a r n i n g .  T h i s  r e q u i r e m e n t ,  o f  c o u r s e ,  i s  d e s i g n e d  t o  m a k e  
m i n e  o p e r a t o r s  f u n c t i o n  a t  a  h i g h  l e v e l  o f  s a f e t y  a t  a l l  
t i m e s ,  w h i c h  i s  v e r y  p o s i t i v e .

M i n i n g  t o d a y  i s  a  s a f e r  o c c u p a t i o n  t h a n  i t  
w a s  7 0  y e a r s  a g o .  I t  i s  n o  m o r e  d a n g e r o u s  t o  w o r k  t e n  o r  
t w e l v e  h o u r s  a t  a  s h i f t  u n d e r g r o u n d  t h a n  i t  w o u l d  b e  t o  w o r k  
a t  a n y  o t h e r  o c c u p a t i o n  w h i c h  i n v o l v e s  t h e  u s e  o f  h e a v y  
e q u i p m e n t .

T h e  G r e e n s  C r e e k  M i n e  h o p e s  t o  b e  o p e r a t i n g  
w i t h i n  t h e  y e a r  w i t h  t w o  t e n - h o u r  s h i f t s  p e r  d a y  
u n d e r g r o u n d .  I f  i t  c a n n o t ,  b e c a u s e  o f  t h e  e x i s t i n g



r e q u i r e m e n t s  o f  l a w ,  e m p l o y  t h e  m i n e r s  m o r e  t h a n  e i g h t  h o u r s  
p e r  s h i f t ,  i t  w i l l  i n  e f f e c t  l o s e  a  h a l f  s h i f t  o f  p r o d u c t i o n  
e v e r y  d a y  e v e n  t h o u g h  t h e  c o s t s  o f  t r a n s p o r t a t i o n  a n d  
m o b i l i z a t i o n  o f  e a c h  s h i f t  w i l l  r e m a i n  t h e  s a m e .  T h e  
e c o n o m i c s  o f  t h e  m i n e  w i l l  b e  s e v e r e l y  r e d u c e d  b y  s u c h  a  
l o s s .  C l e a r l y ,  t w o  t e n - h o u r  s h i f t s  p e r  d a y  i s  t h e  m o s t  
e c o n o m i c a l  w a y  t o  p r o c e e d .

T h e  w o r k e r s  a t  G r e e n s  C r e e k  w i l l  a l s o  p r e f e r  
t h e  o p p o r t u n i t y  t o  w o r k  f o u r  t e n - h o u r  s h i f t s  p e r  w e e k  r a t h e r  
t h a n  f i v e  e i g h t s ,  b e c a u s e  t h e y  w i l l  h a v e  t o  s p e n d  l e s s  t i m e  
i n  t r a n s i t  t o  a n d  f r o m  t h e i r  p l a c e  o f  w o r k .  I n  d i s c u s s i n g  
t h i s  w i t h  t h e  L a b o r e r s  U n i o n ,  t h e y  h a v e  n o t  i d e n t i f i e d  a n y  
s u b s t a n t i v e  r e a s o n  w h y  t h i s  s t a t u t e  s h o u l d  n o t  b e  r e p e a l e d .

T h e  A l a s k a  D e p a r t m e n t  o f  L a b o r  D i v i s i o n  o f  
O c c u p a t i o n a l  S a f e t y  a n d  H e a l t h  h a s  i n d i c a t e d  t h a t  i t  d o e s  
n o t  e n f o r c e  t h i s  l a w  a t  t h i s  t i m e .

A n  o u t r i g h t  r e p e a l  o f  a l l  t h r e e  o f  t h e s e  
s e c t i o n s  i s  r e q u e s t e d  b e c a u s e  a l t h o u g h  t h e  G r e e n s  C r e e k  
M i n e  w i l l  p r o b a b l y  b e  t h e  f i r s t  m a j o r  u n d e r g r o u n d  m i n e  t o  
c o m e  o n  l i n e  i n  A l a s k a ,  i t  m a y  b e  f o l l o w e d  r a t h e r  q u i c k l y  b y  
o t h e r s ,  a n d  t h e  c o n s i d e r a t i o n s  w h i c h  d i c t a t e  t h e i r  
m a n a g e m e n t  p r a c t i c e s  m a y  b e  d i f f e r e n t  f r o m  t h o s e  o f  G r e e n s  
C r e e k .  I n  o r d e r  t o  e n c o u r a g e  o t h e r s ,  i t  i s  r e c o m m e n d e d  t h a t  
t h e  m a n a g e m e n t  o f  m i n i n g  c o m p a n i e s  h a v e  t h e  m a x i m u m  
r e a s o n a b l e  f l e x i b i l i t y  i n  s c h e d u l i n g  w o r k  s h i f t s  
u n d e r g r o u n d .

We h a v e  h a d  i n f o r m a l  d i s c u s s i o n s  w i t h  t h e  
S t a t e  D e p a r t m e n t s  o f  C o m m e r c e  a n d  E c o n o m i c  D e v e l o p m e n t ,  
L a b o r ,  a n d  N a t u r a l  R e s o u r c e s .  N o  o b j e c t i o n s  b y  a n y  o f  t h o s e  
a g e n c i e s  h a v e  b e e n  i d e n t i f i e d  t o  u s  a t  t h i s  t i m e .

I t  i s  h o p e d  t h a t  t h i s  l a w  c a n  b e  c h a n g e d  
d u r i n g  t h i s  l e g i s l a t i v e  s e s s i o n  b e c a u s e  G r e e n s  C r e e k  w o u l d  
l i k e  t o  b e  u p  a n d  r u n n i n g  b e f o r e  t h e  n e x t  l e g i s l a t i v e  
s e s s i o n  c o n v e n e s .  I t  w o u l d  b e  h e l p f u l  t o  h a v e  t h i s  b i l l  
a d o p t e d  t h i s  s e s s i o n  i f  f o r  n o  o t h e r  r e a s o n  t h a n  t o  s e n d  a  
c l e a r  s i g n a l  t o  t h e  w o r l d  t h a t  A l a s k a  s u p p o r t s  t h e  e f f o r t s  
o f  t h o s e  m i n i n g  c o m p a n i e s  l i k e  G r e e n s  C r e e k  w h i c h  a r e  t r y i n g  
t o  g e t  a n  e n v i r o n m e n t a l l y  s o u n d  a n d  s o c i a l l y  r e s p o n s i b l e  
t o e h o l d  i n  t h e  s t a t e .  I n  o r d e r  f o r  t h e  l e g i s l a t i o n  t o  b e  
m o s t  a f f e c t i v e ,  i t  w i l l  h a v e  t o  p r o c e e d  t h r o u g h  t h e  
l e g i s l a t u r e  r a p i d l y .
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i;i:i»o»r o f  t e r r it o r ia l  m in k  in sp e c t o r

orfc, was llic  go in g  w age. T h la  can be partly traced to tbe large num ber ol men em ployed by the A la sk a  Hoad Com m laalon on tbe Interior wagon ro.nla uml Hie coustruellon o f the Governm ent railroad, where tbe pay m iis  nm ic ce itu ln . although low er, lurge num bcre of laborlug men being at- H iii ted lo  the railroad con struction  towns of N enana nod A ncho rage, where the num ber of Idle m en won noticeable.T here were three elrlkea by those em ployed In the m ining Industry during Ihe year. E arly  In Ju n e  the m lnem  In Ihe W illow  C rco k  D istrict dem anded nn Increase In w ages from  $3.50 per day and board to I t  per day end hoard. T h e  W illow  Creek M ince Com pany, operating tho Gold liu lllou M ine, wns tho only com pany lu Ihe d istrict to grunt tho reipiual of the m in ers; the other m ines continued operations w ithout experiencin g any d ifficu lty  In gettin g  a ll the labor needed.Oil Ju n e  16 the m lncru w orking at the m ines of the K en n eco tt CoperC orporation at K en n eco tt, dem anded that they be paid a fla t ruto of $4 00a day and board, Instead of Hie slid ing scale  then In forco at that m ine, Ibe m iners agreein g  to accept the old acale of $3.75 aDd |l.2 5  per day ond pay 51 20 per day fo r hoard upon tho price of copper dropping below 18 ceota per pound; upon the com pany refusing Hits o ffer the men quit In a body and establish ed a cam p near M cC a rth y , which contained about 220 m en. B e lte r liv in g  con dition s were a lso  dem anded by the men.T h e  sch edule of w age* used as a base rote by tbe K en n eco tt Copper Corporation, w hich becam e e ffe ctiv e  Ja n u a ry  1. 1917, In the m ining do t>:irtincut was as fo llo w s:Sh ift D osses ...................................................... ................... ....................  VJ 25('om pre&sorm cn ............................................................................................  *-7511nls< men ................ .........................................................................................  * 50M iners .......................................... .................................................................. * 25T ram m ers (m ain level) ....................................................................... 4 25t ’uw dcrm en .................................................................... .................................... * 25S k ip  T etidcra ................................... ......................................................  4 25T im ber Doss ............................................................ .....................................  4 25T lm tien iioii  ............. ............ ................................................... ........... 4 25T liiih e iiiie ii H elpers ..................................................................................  3 75Pipe ond T rack m en  ..................... .............................................. ..........  I 50l ' l ’ .o, T in e k  and Generul ttupalrilien .............................  4 25Pipe uml T ra ck  llc lp e ra  ...................................................... ................  3 75T ram w ay O perator S h 'ft  Boss ..................................................  4 25T ram w ay  Men .......................................................... ......................... 3 75S h a lt m iners uml m uckers uud m iners w orking In o raise ul a d istan ce of over 25 fee t, iiiea.sured v ertically  from  Its s ta rlin g  point on llie  level below , w ill receive 50 centa per sh ift above base rates hero given duringthe period o f such em ploym ent o n ly .A ll men to work 8 hour s h ifts , except th o ie  w orklog on a m onthly basis.Hoard $1 25 a d a y ; hosp ital. 10 days nr under, 10 c e n 's  per day hoBpllnl fee ; over Ion days 52 per m onth for s in gle  m en, calen d ar m onth; men with fsm lllcs  $3 per m enlh.T he system  o f paym ent before (ho strik e  was a base rate os nbuve s ta ll’d, with nn milled bonus. T h o  Imnutr in to  ed ’iplcil .lu n u aiy  I, 1017, wasu'j follow s:T h e rlandurd rale  of w ages as a base rate will prevail wfien the average price of copper during the previous m onth wns under 18 cen ts per pound

nEPOnT OF TERRITORIAL MINE INSPECTOR I

When tbe average price of copper la 18 cenla and under I I  cants p- 
pound, each employee engaged upon dally wage basis will receive a bom 
of 26 centa a day.

Tbe raise In tbe bonus continuing on thla rate for every 8 ceota p< 
pound raise In copper, tbe employee receiving a bonus of 26 cents a d» additional.

All oiuployeea employed by tbe month aball receive a bonus of a lo exceed f  15 per month.
After tho men bad struck, tbe company offered a uaw acbsdula of rat* for bouua, which was aa follows:
Effective June 1C, 1917, tbe standard wage acale will continue aa tl 

base rate and will prevail when the average price of copper for the pr vloua month la under 16 centa por pound.
When the average price of copper Is 16 cent* and under 18 cants p< 

pound, each employee engaged upon a dally wage basla will receive a boa. 
of 25 cents per day.

Tbe raise In the bonus continuing on thla rate for every I  cants ex­pound raise In the price of copper, tbe employee receiving 26 cents a dradded bonua.
Mesa employees o d  a monthly baala wilt receive a bonua of 14 P* month for each 25 cent change In the bonua for employees on a dally basl
Bonuses to all other employee* on a monthly baala will b* fixed t 

apodal agreement.
In each and ovcry case tbe bonua for tbe current month will b* d

lorinlned by tbe avcrugo selling price of electrolytic copper as given In I)
Engineering t  Mining Journal quotations for tbe preceding month.

After almost a month of bickering and trying lo agree upon a bai 
of settlement, without coining lo any agreement, tbe company sent m< 
to Cordova and Anchorage, wbo secured enough men to taka Ibe plao 
of those that went out on tbe strike, thus proving that labor could b« p> cured In tbe Territory, even under tboae condition*, wblch la usually dll cult of accomplishment.

At tbe Ellamor mine tbe men did not demand any advance In wagr 
but demanded of tbe management that they discharge (be foreman with twenty four hour* or they would all walk out. The demand was signed l 28 ot tbe hundred meu employed at tbe mine. Tbe managar that evaoli 
(June 26), before tbe 24 hours oad elapsed, posted a notice to tbs «De 
(bat the mine would be cloaed until Ju ly  7 for repair* to tha macblnei Tbe 28 men that signed tbe agreement drew tb* money corning lo tbe and left the camp tbe evening ot tbe 25lh. Tbe mine resumed work > soon a* (be repairs v/ere completed, Ihe foreman having left In the me«II mo.

The ilf^ l-hoyr lav^ a* amended, covering all underground mining. * 
goncrolly observed throughout tbe Territory. Tbe ten-hour acale of wag' 
(|5 per day and boord for eight hours' work) waa maintained In t 
underground placor mine*.

A general eight-hour law, applicable to alt wage and salary aaror 
lu tho Territory, was passed by tbe Alaska Legislature, session of 1117, 
eeapoaae Us., a reierandum submitted to tha people at tho general •l«cll> 
Ml 1118. Ihe referendum having been adopted by an overwhelming majori* 
The law became effective January 1, 1918. Thla law will not effect I' 
mining Industry to any great extent, as tba quartz mines and uod*rgrou< pliM’or mines are alrcudy opuratcd under an elgbUiour law. It will, bower*
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L A W S  P A S S E O  A T  T H E  T H IR D  R E G U L A R  6 E S S IO N  

o f  th e

T E R R IT O R IA L  L E G IS L A T U R E  n
. M IN IN G

C h . N o . T I T L E

^4 , I t ,  B  1 A n  Act lo  d i r l i r «  e m p lo y m e n t  In  u n d e r g r o u n d  c o a l m in e * .
u n d e r g r o u n d  lo d e  m in e s ;  u n d e r g r o u n d  p la c e r  m in t * :  In  u n d e r g r o u n d  
t r i l l .  lo d e  n r  | i ln r i- i u u i k l u c i :  a n d  In  a l l  o i l ie r  u n d e r g r o u n d  m in e * , 
n r  w o r k in g s  o f a n y  k in d  o r  n a t u r e  w h a t s o e v e r , lo  be  In ju r io u s  to  
l i i ' i t l l l i  n m l d i in g e in u *  lo  l i f e  a n d  l im b . T o  r e g u l i l e  a n d  l l n i l l  I I I*  
l in i i r a  n f  e m p lo y m e n t  In  a a ld  u r c u | i* l lo m ;  lo  d e c la re  I l i a  v ln la l ln n  
■ In  i r i i f  a m is d e m e a n o r , a n d  lo  p r o v ld b  p t n a l l le *  fu r  I l ie  v io la t io n  
t in  i i n f .  u m l le p c a l ln g  a l l  a r l*  a n d  p a r i*  o f  a c la  In  c o n f l ic t  h e r e ­
w i t h  lu  Ih e  e i l v n t  o f  a u e lt  c o n f lic t .

17 I I  R . 71 A n  A r t  I n  p r o v id e  f o r  Ih e  e re c t io n  o f  r a b ln a  a n d  a h e lte r  a lo n g
I r a t e l t d  m i d *  a n i l  l i n l l e  a n d  Ih e  e q u ip m e n t  o f  e u ch  c a b in * , m a k in g
l l  a  c i l i n e  lo  r e m o v e  a u c h  c a b in  o r  a n y  p o r t io n  th e re o f , o r  a n y  t r ­
i l l  I r a  c o n t a in e d  ih e i e ln ,  p r e ic r lb ln g  (h e  p e n a l ly  f o r  a u c h  o f fe n a a  a n d  
d t t l a r l n g  o n  e m e r g e n c y .

71 S I I .  24 A n  A c t  p r o t ld ln g  a  r e l ie f  f u n d  f o r  th a  r e a c u ln g  a n d  r e l ie f  o f
p r r a o u a  In a l w h i le  p r o a p e c l ln g , b o a t in g , h u n t in g  o r  o lh e n r l a t ,  In  
Ih e  T e i i l t o r y  o f  A la a k a ,  a n d  d e c la r in g  a n  e m e rg e n c y  t h e re fo r .

74 S I I  2 A n  A r t  lo  p r o v id e  f o r  Ih e  c o n s t ru c t io n , m a in t e n a n c e  a n d  p ro -
le r l l o n  o f  p u b l ic  m a d e , b r id g e * . I r a l l a  a n d  f e r r l r a  a n d  p r o p e r ly  p e r ­
t a in in g  lo  p u b l ic  lo n d e  In  Ih e  T e r r l l o r y  o f  A la s k a ,  lo  p r o v id e  fu n d s , 
r e g u la t io n s  u m l p c n .'i lt t c a ; I n  c a r r y  Ih e  p r o v is io n s  a n d  p u r p o s e s  o r 
l l i l a  n e t I n in  e f f v t l ;  I n  p r o v id e  fo r  the  a p p o ln lm e n t  o f  a  T e r r i t o r ia l  
I I I , .m l  o f  l l u a d  C n u i in la H o n c r a  n m l d e f in in g  t h e ir  d u t ie s ; to  p r o v id e  
fo r  n H o a rd  ( if  n i t  lu ln u n l K o m i C o m m is s io n e r*  fo r  Ih e  F lr a t , S e c o n d , 
T h i r d  O lid  F o u r t h  J u d lr la l  d iv is io n s  In  th e  T e r r l lo r y  o f  A la s k a  a n d  
fu r  o t h e r  p u r p o s e * ; a n d  d e c la re  a n  e m e r g e n c y . ,—

I t  S f l  74 A n  A r t  In  a m e n d  c h a p t e r  71 o f  Ih e  IS IS  S e ss io n  I j t v r  o f  A la a k a ,
r n l l l l r d .  " A n  A c l M i l l i n g  I n  I l i a  t n r a a u ie  a n d  re c o v e ry  o f  c o m p e n s a ­
t io n  o f In ju r e d  e m p lo y e e *  lu  llt e  m in in g  In d u s t r y  o f Ih la  T e r r l l o r y ,  
n m l I n m p i n n n llo n  I n  d r a lg u a l t d  b e l ie f Ic la r le *  w h e re  e u ch  I n ju r ie s  
rt h u l l In  d e a t h . <h l i n i n g  a m i r e g u l . t l lu g  Ih e  l l a b l l l l y  o f  e m p lo y e r s  
to  ih t  Ir r u ip lo )  eee h i e in iu r t  H u l l w it h  e u ch  In d u s t r y , a n d  r e p e a l in g  
a l l  A l l a  o n d  p a r la  o f A c la  In  c o n f l ic t  w it h  t h la  A c l ."

01 | |  | l  76 A n  A c t  lo  r a la h l le h  the  o f f ic e  o f  m ln *  In s p e c t o r ; to  p r e s c r ib e
Ih e  d i i l le e .  p o w e r s , q u a l l f l r u t ln n a  a n d  c o in p e n a a t lo n  t h e r e o f ; lo  r e g u ­
la t e  Ih e  o p e r a t io n  o f  m in e *  In  Ih e  T e r r l l o r y  o f  A la a k a ;  l o  p r o v id e  
f o r  th e  h e a lt h  a n d  s a fe t y  o f m in e  w o r k e r *  lu  I l i a  T e r r l l o r y ;  to  de- 
t h ir e  Ih e  i h d j l l o n  o f  a n y  o f  Ih e  p r o v is io n *  h e re o f  a  m le d e in e a n o r  
m o l p r e e c i lb ln g  p u n is h m e n t  t h e r e f o r : r e p e a l in g  c h a p t e r  72 o f  Ih *  
1917 See M on  L a w #  o f  A la s k a ,  a n d  C h a p te r  4 )  o f  th e  1918 S e ie lo n
I . u a a  o l  A la s k a

8 8 . > . B . 13 A n  A c t t o  f l r g i i l a l e  a n d  l im i t  t h a  h o u r*  o f  e m p lo y m e n t  fo r  *11
■v w a g e  n m l a u la r y  t a r n t i a  to  Ih e  T e r r l l o r y  o f  A la a k a , lo  d e c la re  in *

v io la t io n  th e re o f  a lu l t d e  m e a n u r  a n d  lo  p re s c r ib e  p u n is h m e n t  t h e r r io r .

17 I I  I I .  61 A n  A c t d e f in in g  I h *  r ig h t *  o f  lo c a to rs  o f  m in in g  c la im *  o v e r
th e  w r ite r*  n f  a n y  r l v r r a  o r  c re e k s  o n  w h ic h  a u c h  c la im *  m a y  »*
r in s e d  a n d  Ib e  r l g h le  o f  lo c a to r*  o f  w a le r  r ig h t *  o n  c re e k *  a n n  
l i v e r *  In  th e  T c n l t o r y  o f  A la s k a .

(2  S I I .  16 A n  A c l f o r  Ih e  c a la h lL h m e n t  o f  th e  A la s k a  A g r ic u l t u r a l  Col*
I r g c  a n d  S c h o o l o f M in e * , I I I  a c c o rd a n c e  w it h  Ih *  p r o v is io n *  o f  in *
A< '| o f  C o n g re s s . a p p ro v e d  M a r c h  4 , 1 )1 6 . a n d  I n  g r a n t  a c h a r ie r
th e  A la s k a  A g r ic u lt u r a l  C o l le g e  a n d  S c h o o l o f M in e * .

71 K I I  27 A n  A i t  to  a m e n d  s e c t io n s  1 a n d  2 n f  c h a p t e r  74 . ^
A ln t k a .  1016. l- n l l l lc i l  " A n  A r t  to  r a l a b l l a l i  a a y e le in  o f 
e rr a le  r e v in u c  a n d  p r o v id e  f o r  r o l le c lt o n  t h e re o f  f o r  th *  T e r r it o r y  
o f A l . i r k * .  a n d  fo r  o t h e r  p u ip o a * * ,"  a n d  lo  a m e n d  a n  a c t  e n i l i i e u  
" A n  A c t I n  e M a h l l r h  n  a y s lr  in  o f  t n x n t lo n . c re a te  re v e n u e  a n i l  p ro  
v id e  fo r  r o l le r l lo n  t h e n  o f fo r  th e  T e r r it o r y  o f  A la a k a . a n d  f o r  m i l  i  
p u t | io m  a ."  n p p im i d  M u y  I ,  1913. n m l d e d m lu g  a n  e m r r g r n c y .  an  
p i o t ' ld  A p r i l  29. 1)11 .



Ch. i ] l a w s  o f  a l a s k a . i s n 3propriated become available immediately upon the pass­age and approval of this act.Approved April 14, 1917.
CHAPTER 4.

AN ACT
(H . B. 3)

To d ec la re  u n p lo r c M v t  in  u n d e rg ro u n d  co&l u n d e rg ro u n d
lode m in e s : u n d e rg ro u n d  p la c e r  m in e s ; In u n d e rg ro u n d  coal, 
lode o r  p lace r  w o rk in g s : a n d  in  a ll  o th e r  u n d e rg ro u n d  m ines, 
o r w o rk in g s  of an y  k in d  o r  n a tu r e  w h a tso e v e r , to be i n ju r ­
ious to  h e a l th  an d  d a n g e ro u s  to  life  a n d  lim b . To re g u la te  
and  U n i t  th a  hour*  of e m p lo y m e n t sa id  o c c u p a tio n s : to 
d e c la re  th e  v io la tio n  th e re o f  a  m isd e m e a n o r, an d  to provide 
p e n a ltie s  fo r  th e  v io la tio n  th e re o f , an d  re p e a lin g  all a c ts  an d  
p a n s  of a c ts  in  c o n flic t h e r e w ith  to  th e  e x te n t of such  
con flic t.Be it enacted by the legislature of the Territory of Alaska:

Section 1. Employment in underground coal mines, 
underground lode mines, underground placer mines, in 
underground coal, lode or placer workings, and in all 
other underground mines or workings of any kind or 
nature whatsoever, is hereby declared to be injurious to 
health and dangerous to life and limb.

Section 2. That the period of employment of any per­
son in underground coal mines, underground lode mines, 
underground placer mines, underground coal ,lode or 
placer workings, and in all o ther underground mines, or 
workings of any kind or nature whatsoever, shall not ex­
ceed eight (8) hours within any twenty-four (24) hours, 
except on such days as change of shift is made, exclud­
ing, however, any intermission of time for lunch or 
meals, or otherwise going to, or from the place where the 
work is actually carried on, whether going to or coming 
from the place of work be in going on, or off shift, or in 
going to, or returning from  meals or lunch. It being the 
intention of this act to limit the hours of employment in 
any twenty-four (24) hours to eight (8) hours of actual

Declare* all undertround employment dangerous.

Limitation upon 
hours of work.



Penalty.

Penalty 2nd conviction.

Effect partial invalidity.

Repeal.

Emergency de clared.

labor at the face, or other place or places where the work or labor to be done is actually performed; except in case of emergency, where life or property is in imminent dan­ger, the period may be extended during the continuance of such emergency.Sction 3. A n y  person, persons, body corporate, gen­eral manager, foreman or employer, who shall employ, or cause to be employed any person or persons in viola­tion of the provisions of this A ct, shall be deemed guilty of a misdemeanor, and upon a first conviction shall be punished by a fine of not less than One Hundred Dollars ($100.00), nor more than Five Hundred Dollars ($500.00), or by imprisonment in the Federal Jan , not less than Sixty (60) days, nor more than Six (6) months; or by both fine and imprisonment. Upon a second con­viction within the meaning of this act as hereinafter set forth, the punishment shall be imprisonment in the Fed­eral Ja il not less than S ix ty  (60) days, nor more than One (1) year.A  second conviction within the meaning of this act, shall be a conviction for a violation of this act commit­ted within a period of Two (2) years after a previous conviction of the same person, persons, body corporate, general manager, foreman or employer for a violation of this act. A ll other convictions within the meaning of this act shall be first convictions. Every day’s violation of the provisions of this act shall constitute a separate offense.Section 4. Should it be adjudicated that any portion, section, or part of any section of this act, is unconsti­tutional or otherwise invalid for any reason, an adjudi­cation of invalidity of such portion, sectiw , proviso or part of any section of this act shall not effect the valid­ity  of the act as a whole or any other part thereof.Section 5. A ll acts and parts of acts .in conflict with this act are hereby repealed to the extent of such con­flict .Section 6. A n  emergency is hereby declared to exist,
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m ills , c h lo r in a tio n  p ro c e sse s , c y a n id e  p ro c e sse s , ia h e re b y  
d e c ln re d  to  b e  in ju r io u s  to  h e a l th  a n d  d a n g e ro u s  to  life  
a n d  lim b .

.i.y S ec. 2. T h a t  th e  p e r io d  o f  e m p lo y m e n t o f  w o rk in g m e n  
in  u n d e rg ro u n d  w o rk in g * , u n d e rg ro u n d  m in es , s ln m p  
m ills , a n d  ro lle r  m ills, o pen  c u t  w o rk in g s , c h lo r in a t io n  

^  p ro c e sse s , c y a n id e  p ro c e s se s , a n d  a t  co k e  o v en s  sh a ll n o t  
e x ceed  d A r M * < h e u r a  w ith in  a n y  tw cn L y -fo u r (2d)

e.cfpiion. h o u rs , e x c e p t on s u c h  d a y s  a s  c h a n g e  o f  s h i f t  i3 m a d e ;
e x c lu d in g , h o w e v e r, a n y  in te rm is s io n  o f  t im e  f o r  lu n ch  
o r  m e a ls , a n d  e x c lu d in g  a lso  th e  t im e  re q u ire d  in  d e ­
s c e n d in g  to  a n d  a s c e n d in g  f ro m , o r  o th e rw is e  g o in g  to  o r  
f ro m  th e  p lace  w h e re  th e  w o rk  is  a c tu a lly  c a r r ie d  on , 
w h e th e r  g o in g  to  o r  c o m in g  f ro m  th e  p lace  o f ‘w o rk  be  
in g o in g  on o r  off s h i f t ,  o r  in g o in g  to  o r  r e tu r n in g  fro m  
m e a ls  o r  lu n c h ;  i t  b e in g  th e  in te n t io n  o f  th is  a c t  lo  lim it 
th e  h o u rs  o f  e m p lo y m e n t in  n n y  tw e n ty - fo u r  (2 4 ) h o u rs  
lo  e ig h t  h o u rs  o f  a c tu a l  la b o r  a t  th e  fa c e  o r  o th e r  p lace  
o r  p la c e s  w h e re  th e  w o rk  o r  la b o r  lo  be d o n e  is  a c tu a lly  
p e r fo rm e d ;  e x c e p t in  c a se  o f  e m e rg e n c y  w h e re  life  a n d  
p r o p e r ty  is  in  im m in e n t  d a n g e r  o r  in  c a se  o f  u r g e n t  n e ­
c e s s i ty , th e  p e r io d  m n y  b e  e x te n d e d  d u r in g  th e  c o n t in ­
u a n c e  o f  su c h  e m e rg e n c y  o r  u r g e n t  n e c e s s ity , p ro v id in g , 
h o w e v e r, t h a t  th is  acl. a p p lie s  to  m e ta l l ife ro u s  lode m in ­
in g  on ly .

r.noi:, S ec. 3. A n y  p e rs o n , p e rs o n s , b o d y  c o rp o ra te , g e n e ra l
m a n a g e r  o r  e m p lo y e r  w h o  s h a ll  v io la te , o r  c a u se  to  be 
v io la te d , a n y  o f  th e  p ro v is io n s  o f  th is  a c t, s h a ll  be d eem ed  
g u i l ty  o f  a  m is d e m e a n o r  a n d  up o n  c o n v ic tio n  sh a ll  be 
p u n is h e d  b y  a  line  o f  n o t  le s s  th a n  o n e  h u n d re d  ($100 .00) 
d o lla rs  o r  m o re  th a n  five h u n d re d  ($ 5 0 0 .0 0 ) d o lla rs , o r  
b y  im p r is o n m e n t in  th e  fe d e ra l  j a i l  n o l  le ss  th a n  n in e ty  
(9 0 ) d a y s  n o r  m o re  th a n  s ix  (6 )  m o n th s ;  o r  by  b o th  fine 
a n d  im p r is o n m e n t. E v e ry  d a y ’s  v io la tio n  o f  th e  p ro v is ­
io n s  o f  I h is  a c t  s h a ll  c o n s t i tu te  a  s e p a r a te  otfen.se.

S ec. 4. I f  i t  s h a ll  b e  a d ju d ic a te d  t h a t  a n y  p o r tio n , 
s e c t io n , o r  p a r t  o f  a n y  s e c tio n  o f  th is  a c t, is u n c o n s l i tu -

Cb. 29, 30 SESSION LAWS, 1913 37tional and invalid for any reason, an adjudication or In­validity of such portion, section, proviso or part of nny section of this act shall not affect the validity of the act ns a whole or any part thereof.Approved, April 24, 1913.

CHAPTER 30.(S. D. N O. 21.)AN ACT making it a felony to take, remove or conceal any ore, mineral, amalgam, precipitates, concen­trates or other mineral-bearing substance from any mine, sampler, smelter, concentrating ’ryiil), chlorin­ation mill, cyanide mill, or other reduction works, with intent to steal the same or to defraud the own­er thereof, and providing a penalty therefor.
Be II enacted by ihe Legislature o f  ihe Terrllory o f  A laska:Section 1. If nny person shall take, remove or con-Trtin̂ . cenl nny ore, or mineral, or amalgam, or precipitates, orj«»i«i concentrates, or other mineral-bearing substance, from any mine, sampler, smelter, concentrating mill, chlorina­tion mill, cyanide mill, or other reduction works, with the intent to steal the same or to defraud the owner thereof, such person shall be deemed guilty of grand lar­ceny, and upon conviction shall be punished by impris­onment in the penitentiary not less than one year nor more than ten years. iSec. 2. All acts and parts of acts in conflict with this net are hereby repealed.Approved, April 24, 1913.
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criminal procedure for naid District,” be nmended to

read as follows:
"Sec. 178.— What Time M a y  Be Appointed.— Thnt the 

time appointed for pronouncing judgment must be at 
lcusl three days after the verdict, if the court intends lo 
remain in session ao long, or if not, as remote time as 
can reasonably be allowed; but in no case can the judg­
ment be given except by the consent of the defendant, 

in less than six hours after the verdict."

Approved, April 21, 1913.

C H A P T E R  27.
(II. IJ. NO. 67.)

A N  A C T  to amend Section One Hundred and Sixty-nine 
of the Code of Criminal Procedure of Alaska. (Com­

piled Laws of Alaska, Sec. 2278.)

B e  i t  e n a c te d  b y  th e  L e g is la t u r e  o f  th e  T e r r i to r y  <»/ A t c s l ( a :
Section J. That Section One Hundred and Sixty-nine 

of Title Two, Chapter Seventeen, of the Act </ March 3, 
1899, entitled "An Acl to define and punish crimes in the 
District of Alaska and to provide a Code of Criminal Pro­
cedure for said District," lie amended lo rend as follows: 

Sec. 109.— Motion for N e w  Trial.— That a motion for 

a new trial with the affidavits, if any, in support thereof 
shall be filed within two days after the rendition of the 
verdict or other decision sought lo he set aside. When 
the adverse party is entitled lo oppose the motion by 

counter affidavits, he shall file the same within one day 
after the filing of the motion. The motion shall be heard 
and determined during the term, unless the court con- 
finucs the same for advisement or want of time to hear it. 

Approved, April 21, 1913.
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Ch. 28, 29 SESSION LAWS. 1913 3GCHAPTER 28.
(H. D. NO. 09.)

A N  A C T  to provide a penalty foi inciting another to 
commit a crime.

B e  f t  e n a c te d  b y  th e  L e g is la t u r e  o f  th e  T e r r l l o r y  o f  A l a s k a :

Section 1. That whoever shall wilfully and knowing-6„, 
ly solicit, incite or induce another to commit nny act de-",’! 
clarcd to be a misdemeanor in this Territory, shall be1’’ 
deemed guilty of a misdemeanor and upon conviction 
thereof shall be punished by a fine of not more than 
$500.00 or by imprisonment in the federal jail for not,, 
more than six months, or by both such fine and impris­
onment.

Approved, April 21. 1913.

W .  i + ^  - < 0 - / r
C H A P T E R  29. •• ' j t 'Z(S. D. NO. 1.) +1* pill'

A N  A C T  to declare t m ptayimab InHMdetflrirooad ̂ ran— *
applied to metalliferous lode mining only, under­
ground workings, open cut workings, open pit work­
ings, smelters, reduction works, stamp mills, rollci 
mills, concentrating mills, chlorination processes, cy­
anide processes, to be injurious to health and danger 
ous to life and limb. Ttrregulate and limit the houri 

j  of employment in said occupations; to declare th-
£  violation thereof a misdemeanor and to provide pen

nlties for the violation thereof.

B e  11 e n a c te d  b y  Ih e  L e g is la t u r e  o f  ih e  T e r r i t o r y  o f  A l a s k a :

Section 1. Employment in underground mines, undei 
ground workings, open cut, open pit workings, smelter; 
reduction works, stamp mills, roller mills, concentrnlin
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C H A P T E R  7.
(3. U. NO. 6.)

A N  A C T  lo  e s ta b l is h  th e  n u m b e r  o f  h o u r s  to  c o n s t i tu te  
a  d a y ’s  w o rk  on  a ll T e r r i to r ia l  a n d  m u n ic ip a l co m  
fitr iie lio n  o r  su c h  w o rk  d o n e  hy  c o n t r a c t  o r  su b -c o u -  
I r a c l ,  a n d  p ro v id in g  p e n a lt ie s  fo r  i t s  v io la tio n .

l i e  I I  e n a c te d  by ib e  L e g is la t u r e  o j  l l t e  T e r r l lo r y  o f  A l a s k a :
S e c tio n  1. H e r e a f te r ,  e ig h t  h o u rs  in  a n y  c a le n d a r  d ay , 

■ hall c o n s t i tu te  a  d a y 's  w o r V o n  a n y ..w o rk  d o n e  f o r  th e  
T e r r i to r y  o r  a n y  m u n ic ip a lity  w ith in  th e  T e r r i to r y ,  s u b ­
je c t  lo  th e  fo llo w in g  c o n d it io n s :

Sec. 2. A ll w o rk  d o n e  by c o n t r a c t  o r  s u b - c o n tr a c t  on 
a n y  b u ild in g  o r  im p ro v e m e n ts , o r  w o rk  on  ro a d s , b r id g e s , 
s t r e e t s ,  a lle y s  o r  b u ild in g s  fo r  th e  T e r r i to r y  o r  n n y  m u n i­
c ip a li ty  w ith in  th e  T e r r i to r y ,  sh a ll  be  d o n e  u n d e r  th e  p r o ­
v is io n s  o f  th is  A c t ;— P ro v id e d , t h a t  in  c a s e s  o f  e x t r a ­
o r d in a r y  e m e rg e n c y  su c h  a s  d a n g e r  to  life  o r  p ro p e r ty ,  
th e  h o u rs  fo r  w o rk  m a y  b e  e x te n d e d . A n d  fo r  th is  p u r ­
pose  th i s  A c l is  m a d e  a  p a r t  o f  a ll c o n tr a c ts ,  su b -c o n ­
t r a c t s  o r  a g r e e m e n ts  f o r  w o rk  d o n e  f o r  th e  T e r r i to r y  o r  
a n y  m u n ic ip a li ty  w ith in  th e  T e r r i to r y .

. V l - e t i ' * 2.  A n y  c o n tr a c to r ,  s u b -c o n tr a c to r ,  o r  a g e n t  o f 
c o n tr a c to r  o r  s u b -c o n tr a c to r ,  fo re m a n  o r  e m p lo y e r , w h o  
sh a ll  v io la te  th e  p ro v is io n s  o f  th is  A c t, s h a ll  be d eem ed  
g u i l ty  o f  m isd e m e a n o r , a n d  up o n  c o n v ic tio n  th e re o f  s h a ll  
be  f in e d  in a su m  n o t le ss  th a n  f i f t y  d o lla rs  n o r  m o re  
th a n  f i ve  h u n d re d  d o lln rs , o r  w ith  im p r is o n m e n t f o r  n 
p e r io d  o f  n o t  le ss  th a n  te n  d a y s  n o r  m o re  th a n  n in e ty  
d a y s , o r  b o th  su c h  f in e  an d  im p r is o n m e n t.

A p p ro v e d , A p ril IH, 1913.

Ch. 8 SliSSlON LAWS, 1913. 9

C H A P T E R  8.
(8 . D. NO. 19.)

A N  A C T  to  r e g u la te  th e  p u rc h a s e  o f  o re .

B e  I I  e n o c le d  b y  ih e  L e g is la t u r e  o f  ih e  T e r r i t o r y  o f  A l a s k a :
S e c tio n  1. A n y  p e rs o n , c o p a r tn e r s h ip , a s s o c ia t io n  o r r ^ ’ 

c o rp o ra t io n  in  th e  a c tu a l  a n d  p e a c e ab le  p o s se s s io n  o f  a n y  «>*>«• 
m in in g  c la im , u n d e r  c la im  o r  co lo r  o f  t i t le ,  a n d  e n g n g e d  
in  th e  m in in g , s h ip m e n t  a n d  t r e a tm e n t ,  o r  s a le  o f  o re s  
th e re f ro m , sh a ll , a s  to  a ll p e rs o n s  p u r c h a s in g  a u c h  o re  o r  
o re s  in go o d  f a i t h  a n d  w i th o u t  n o tic e  a s  h e re in  p ro v id e d , 
o f  th e  t i t le  o r  c la im  o f  t i t le ,  o r  o w n e rs h ip  o f  a n y  o th e r  
p e rso n , c o p a r tn e r s h ip ,  a s s o c ia t io n  o r  c o rp o ra t io n  th e r e to  
s h a ll  be d e e m e d  to  be  th e  la w fu l o w n e r  o r  o w n e rs  o f  su c h  
o re  o r  o re s .

S ec. 2. A n y  p e rs o n  w ho , o r  c o p a r tn e r s h ip ,  a s s o c ia t io n  
o r  c o rp o ra tio n  w h ic h  s h a ll  in  go o d  f a i t h  a n d  in  th e  u su a l j j ; ^ .  
c o u rs e  o f  b u s in e s s  a n d  w i th o u t  n o tic e , a3 h e r e in a f t e r  p r o - 0*"" 
v id cd , p u rc h a s e  a n d  o b ta in  d e liv e ry  o f  a n y  o re  o r  o re s  
f ro m  n n y  p e r s o n , c o p a r tn e r s h ip ,  a s s o c ia t io n  o r  c o rp o ra ­
tio n  in  p o s se s s io n  o f  th e  m in e s , m in in g  c la im  o r  c la im s , 
f ro m  w h ich  s u c h  o re  o r  o re s  sh a ll  h a v e  b e e n  m in e d  o r  e x ­
t r a c te d ,  s h a ll  b e  d e e m e d  th e  o w n e r  o r  o w n e rs  o f  su c h  
o re s  e x c e p t  a s  h e re in  p ro v id e d ;  a n d  h e  o r  th e y  s h a l l  n o t  
be  liab le  to , o r  s u b je c t  to  a n y  a c tio n  a t  la w  o r  in  e q u ity , 
f o r  th e  re c o v e ry  o f  th e  s a m e  o r  th e  v a lu e  th e r e o f  b y  a n y  
p e rso n , c o p a r tn e r s h ip ,  a s s o c ia t io n  o r  c o rp o ra t io n  w h o  o r  
w h ic h  m a y  th e r e a f t e r  b e  a d ju d g e d  to  be  th e  o w n e r  o r  
o w n e rs  o f  su c h  m in e , m in e s , m in in g  c la im  o r  c la im s .

S ec . 3. I f  a n y  p e rs o n , c o p a r tn e r s h ip ,  a s s o c ia t io n  orLUHii 
c o rp o ra tio n  s h a ll  b e  o r  s h a l l  c la im  to  b e  th e  o w n e r  o r  o w n -o « » ’ 
e r s ,  o r  e n t i t le d  to  th e  p o s se s s io n  o r  e n jo y m e n t  o f  a n y  
m in e , m in e s , m in in g  c la im , c la im s  o r  p re m is e s , th e n  In 
th e  p o sse ss io n  o f  so m e  o t h e r  p e rs o n , c o p a r tn e r s h ip ,  a s s o ­
c ia t io n  o r  c o rp o ra t io n  c la im in g  to  b e  th e  o w n e r  o r  o w n e rs  
o r  e n t i t le d  to  th e  p o s se s s io n  th e r o f ,  n n d  m in in g , s h ip p in g  
o r  t r e a t in g  o r  s e ll in g  th e  o re  th e re f ro m , m a y , i f  h e , tn 3 y ,



40 EXPORT OF T EE  GOVERNOR OF A lA iSA .transport them as soon as possible to Portland, where it may b*1 of them soon recover. If  these detention hospitals were utiiia those committed to them were detained there under medical ol tion and given proper medical treatment, it is possible thi would soon recover and be discharged, thus avoiding the high transportation to the contract hospital and the cost of their mi_ nance at that institution. These iiot*T.ti<»n im-spitals were author by act of Congress, approved dune ll'IO. and cost with equipment $2.5.000. L A B O R  C O N D I T I O N S .There was an exces., of labor in nearly all industrial sectioL Alaska during the fiscal year. Despite many warnings given' Government officials and others through the public press the of men seeking work was almost continuous. In part this was stimulated by the beginning of construction work on the Go> mem railroad at .Anchorage on Cook Inlet. However, up to time, a considerable amount of labor has been absorbed in r a i l ,  work, while mining and prospecting afforded employment for oth< The mines of southeastern .Alaska give employment to a li number of men. and the number so employed is constantly t increased. It is expected that the opening of some of the fields In Alaska will greatly extend the volume of mining operat throughout the Territory through the furnishing of coke "ana ch« fuel for industrial use. The fishing industry the present season employment to the usual number of men: in this industry Indians. Chinese. Japanese and other aliens are employed.The Territorial legislature at its recent session passed an 8-1 law for all workers in lode and placer mines: and during past summer in the R uby and Fairbanks mining districts ~lat strikes resulted in some of the placer mines, when the emploj attempted to reduce the wage scale which had been paid for a hour day. In the Fairbanks district the difficulty was soon adjust however, and the men returned to work. In the Ruby district difficulty has continued without settlement. .An S-hour law already generally in force in the lode mines of the Territory, wage scale paid to placer miners in the Fairbanks and Ruby hist during the summer season prior to the passage of the 8-hour law So per dav. In the Xom e district no reduction of the wage s. followed the enforcement of the S-hour law. Wage scales in ot parts of the Territory have remained practically stationary di_ the year. The scale of wages paid in lode mines in coastaJ ^1e is from $3 to S3.50 per day.A L A S K A  G A M E  L A W .There are many peculiarities in the .Alaska game law which rent it unsuited in m any respects to local and climatic conditions in t different geographical divisions of the Territory. For instance, the interior regions the open season for waterfowl does not begin u n ^ P  September 1, and by th at time migratory birds have either started any their flights or are about to do soT Efforts to have the law changed^ so that the season should open on August 15 have thus far bean-*
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60 8J5POBT GOVKBKOB OP ALASKA- * * ktrial purposes, by which it is claimed power can be p ro d u c c iL  cheaply than by the employment of fuel oil, should greatly inaji coal production and consumption. W ith the opening or the - i fields of Alaska there should begin an industrial era in the Territ in which the building of smelters for the treatment of copper ^ther refractory ores should play an important part. The open* of these fields, too. should mean the use of Alaska coal by the F<••ml (Government for naval and other purposes on the Pacific ca snd the establishment of one or more coaling stations in the Tflo., mry. The numerous tests, naval and other. That have been raad%: Alaska coal in recent years, have established its value not only i  naval, but practically for all other purposes for which coal m a y l required. ’ %*=L A B O R  C O N D IT IO N S . '%£■The supply of labor during the greater part of the fiscal year w a it’-: fully equal to the demand, except in the closing months of the ye*r^i£ when the demand for mechanics of various kinds and for worker—>-n railroad construction was greater than the supply. The demi^ for miners has als.. been greater than during the previous year. ** strike of laborers and artisans employed on the construction of 1 (Government railroad at Anchorage occurred during the early sprii Increased wages were asked for and work was partially siispenc* pending an adjustment of the matters involved. A  board of c (filiation and mediation, appointed by the President, proceeded Anchorage, where an exhaustive investigation was conducted. W board recommended an increase in the various wage scales, and men returned to work. There has been no difficulty experienc since and the wisdom of settling the strike in an amicable man has been warmly commended. *No other labor troubles of imj tance have been reported elsewhere in the Territory. In  sorne._ the m ining districts increases of wages have been reported, alacp decrease in the working hours of men employed in surface wc ” about the mines. In  the placer m ining districts of interior A 1 the wage scale is $5 per day and board for an 3*hour day. Territorial legislature, session of 1015. passed a law constitut eight hours a day’s work in all the lode and placer mines. T h is 1 has been generally observed, except in a few cases in the placer xil ing districts where some of the employers of labor have evinca disposition to disregard it. Suit has been begun in the fourth jc3| cial division to test the legality o f the act.A n  act providing for an expression by the electors of the T e rrito rjjjf  as to whether they are in favor or are not in favor of a general hour day for all wage and salary earners, was passed by the Alaakn Legislature at its last session, for submission at tne general election in.. November, 1916. The act also provides that, i f  the question is de­cided in the affirmative, the legislature shall at its next session such acts as may be necessary to cause such expression of the wishes of the electors to become effective.In  some of the fishing sections of the Territory the usual number of men have not been employed by the cannery operators because of a slack season for salmon, the run of this fish having been greatly below the norm al, especially in southeastern Alaska- In  this industry many
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■ . i i-np,ri-ii'ii'-** "i too  A •• • ;i tin.-- iii"''crinn'* Kr.u a]*!"•',nriip'ru.* " r I r:11•-<i "*(a t • ■>iiuini?*jiincrs• •i.i ' r r.r1 i :.• i * » f  111• • •;• ». i ~ ' *-attiiu tii" .ippu;nt m g 5•• • \\«.* 1*I in* ■ loin*•*'S'a! ic " . 1  v " 1  1«1 <I in? • ji«* • • S«.'• -ri• • 11 ut I 1»•.t*-*• i "■ ,(••- • iii 1 i 1 • -v*i*»ut»ins". u in* art* ul'U i*x i'rfir;u iiisJii.i-? >if rln* prm'L*."!'■ I.**:*. . •  i probate ::»• directly l*y tin* :i**upje nf tin* \ mion* : **‘ i•: •.;:.g  j• !>*c 11 ictr*. L A B O R  C O N D I T I O N S .Ahi.-ka -offering from a shortage of labor in nearly t*\erv ion. ami in suine it has become pronounced during the past .-spring ami -."miner. This is especially true of southeastern Alaska, where the great low-grade lode mines are severely handicapped in their opera­tion of mines and mills by reason of the lack of .-ufficient labor to . ritidin-t those enterprises. As a result, gold production has been ••■triailed t" a 'oii'iderahle exrent and this condition will prevail •tutil a sufficient 'iipply uf labor can lx> procured. Many .»f the miner- -a-piuyed throughout the Territory have gone to the cooner- inining "'ate.' of the West. attracted thither by the better wages*paid tin’*re by the operators of cupper mines, the price of copper having largely advanced owing to war conditions. It was expected that the . f the .-almon-fishery -eason would relieve the mine labor situa­tion to some extent, but this does not seem to have b'vrn the case.A strike of miners employed by the Kennecott Copper Corpora­tion in the Copper River Basin occurred in .June of this year, owing 
1 0  the demand of the men for an increase in the wage scale. The strike, however, was not of lcng duration and many of the men re­turned to work, partially through the efforts of a representative of the Department of Labor who visited Kennecott for the purpose of adjusting the strike difficulties. There was also a labor strike on the part <if some of the men employed in the construction of the Gov­ernment railroad at Xenana. but it was of short duration, the differ­ences having been satisfactorily and speedily adjusted.A  general eight-hour law. applicable to all wage and salary earners in the Territory, will become effective on January 1. 101$. This law was passed by the Alaska legislature, session of 1917. in re>pouse to a referendum submitted to the people at the general election of 191b. the referendum having been adopted by an overwhelming ma­jority. The governor of the Territory, however, is “ given the power to suspend or m odify restrictions contained in the law when such shall be requested by the Council of Xationul Defense or the Secre­tary of the Interior, and such modification or suspension, when made, shall be continued for a specified jjeriod and not longer than the dura­tion of the present war. or during the continuance o f any future war with a foreign power.*'

C O M M I S S I O N  OF CRI ME.In the annual report of this office for the fiscal year 1910 reference was made to the commission of capital crimes, especially in the re­mote regions of the Territory, and it was stated that in many cases
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March 11, 1987

Title "An Act relating to work in Contact. Tom Stuart
underground mines and workings." 465-4870

Eileen Plate 
465-2700

B i l l  N o .  House Bl- i 1 162

House Bill 162 proposes to extend the maximum number of hours a person may be 
employed in an underground mine to ten hours per day. Current law restricts 
such work to eight hours per day.

Recognizing that the eight hour limitation was mandated many years ago, and 
that technological advances since that time may have diminished some of the 
hazards associated with working underground, the Department of Labor is not 
opposed to some relaxation of the limitation if a review of the work environ­
ment indicates it will not detract from the overall well-being of workers. 
The Department feels, however, that any expansion of underground work hours 
should be evaluated on a case-by-case basis and only permitted if it is 
determined that the employment practices and work conditions of a particular 
mining operation are conducive to such an expansion and that the well-being of 
the workers is assured.

1984 injury and illness statistics for the mining industry as a whole reflect 
that nearly 352 of Alaska's time loss injuries and illnesses occurred after 
eight hours of work; and that over 222 of the time loss injuries in non oil 
and gas related mining occurred after eight hours of work. Although these 
statistics are not reflective of underground mining activities per se, they 
are indicative of the hazards inherent in mining operations and, therefore, 
underscore the need to very carefully approach expanded work hours for under­
ground mining.

Accordingly, while the Department does not support the across-the-board 
relaxation of the eight-hour limitation provided in House Bill 162, it would 
endorse a variance provision to permit underground work for up to ten hours if 
it is determined that it is in the best interest of the employer and Alaska's 
mine workers.

The following amendments to House Bill 162 would accomplish this as well as 
clarify the existing law:

1. Amend Sec. 2, lines 19-23, to read:

than eight hours in 24 hours, except on a day when a change of shift 
is made, excluding, however, an intermission of time for meals, and 
the time [OR OTHERWISE GOING TO OR FROM THE PLACE WHERE THE WORK- T3 
ACTUALLY CARRIED ON, WHETHER IN GOING ON OR OFF SHIFT, OR IN] going 
to or returning from meals.

This amendment would merely clarify the existing law which is designed to 
regulate only time spent underground.

A  T C & T ?  . J © / i V n o r f m O M f  l of irtr



F I S C A L  N O T E

Revision Data:__________________________________________Department Affected: Labor_____________

Title: An Act repealing limitation on hours BRU: Labor Standards & Safety________

______________ may be employed In a mine______________  Component: Occupational Safety

Sponsor: Representative Vezey  and Health________________________

Requestor: House Labor and Commerce____________  COMPONENT SERIAL NO. 9 7 0

STATE OF ALASKA BILL NO . HB3H___________
1996 LEG ISLATIVE SESSION

EXPENDITURES/REVENUES: _____________  (Thousands of Dollars)

OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SU PPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL

CHANGE IN REVENUE 
FUND SO U RCE#

FUNDING:____________________   (Thousands ot Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipt

1006 GF/MHTIA 

Other

TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of current year (FY96) impact: $ 0.0
ANALYSIS: (Attach a separate page if necessary)

HB 311 would repeal the limitation on the hours a person may be employed in a mine. Current 

law allows a person to perform worK not more than 8  hours within any 24 hour period under 

ground.

Prepared by:Division:
Approved by Commissioner:

Agency: Department of Labor Date: 1/23/96

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

Rev 10/9-1 Rage i of 1





Page 4, line 6: Delete "making the contact believes the person being contacted"

Amendment 1

Amendment 2

Page 3, line 30: add another definition

"statement" means a written statement or an oral statement, but does not include 
a statement recorded in compliance with AS 12.61.120(d) and (e).

A statement obtained from a victim or witness in violation of AS 12.61.120 or 
AS 12.61.12S is presumed inadmissible in a prosecution of the defendant. To 
overcome the presumption of inadmissibility, the defendant must prove by clear 
and convincing evidence that:

(1) the statement is reliable;
(2) similar evidence is unavailable from any other source; and
(3) failure to introduce the statement would substantially undermine the 

reliability of the fact-finding process and result in manifest injustice.

f!

Amendment 3

f j  p  3 J-# ' 2  3
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IN' T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - S E C O N D  SESSION

BY THE HOUSE JUD IC IARY COMMITTEE

Offered:
Referred:

Sponsorls): REPRESENTATIVES PARNELL. Robinson. Bunde. Elton
A  BILL

F O R  A N  A C T  E N T I T L E D

" A n  Act relating to domestic violence and to crime victims and witnesses; and

amending Rule 613, Alaska Rules of Evidence."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  11.56.740(a) is amended to read:

(a) A  person commits the crime of violating a domestic violence restraining 

order if [(I)] the person knowingly violates a provision of an order issued under 

A S  25.35.010(b) or 25.35.020

fl) restraining the person from communicating direct!v or indirectlv* 1 "*• w  r  w •  »

with another:

(2) restraining the person from subjecting another to domestic

violence:

(3) directing the person to vacate the h o m e  of another: or

(4) restraining the person from entering a propelled vehicle in the

possession of or occupied In another [ A N D  (2) A T  T H E  T I M E  T H E

C S  FO R  H O USE B IL L  N O . 314(JUD)

-1- CSH11314UUD)



1 R E S T R A I N I N G  O R D E R  W A S  ISSUED. T H E  C O U R T  M A D E  A  F I N D I N G  T H A T

2 T H E  P E R S O N  H A D  S U B J E C T E D  A N O T H E R  T O  D O M E S T I C  VIOLENCE].
il

3 * Sec. 2. A S  12.61.120(c) is amended to read:

4 (C) If a  d e f e n d a n t  o r  a person a c tin g  o n  b e h a l f  of a d e f e n d a n t

5 [ R E P R E S E N T I N G  T H E  D E F E N D A N T ,  I N C L U D I N G  T H E  D E F E N D A N T ' S  |

6 A T T O R N E Y  O R  A  P E R S O N  SPECIFIED B Y  T H E  C O U R T  U N D E R  (b) O F  THIS

7 SECTION,] contacts the victim of an offense with which the defendant is o r  c o u ld  h e

8 charged, the person shall clearly inform the victim i

9 (1) of the person's identitv and specific association with the defendant; I
10 (2) that the victim does not have to talk to the person unless the victim I
11 wishes; and !
12 (3) that the victim may have a prosecuting attorney or other person

13 present during an interview.

14 * £ ec. 3. A S  12.61.120 is amended by adding new subsections to read:

15 (d) If a defendant or a person acting on behalf of a defendant wishes to make

16 a recording of statements of the victim of an offense with which the defendant is or I
17 could be charged, or of a witness, the person shall, before recording begins, obtain the (
18 consent of the victim or witness to record the statement by clearly informing the victim

19 or witness (1) of the information set out in (c) of this section, (2) that the statement will

20 be recorded if the victim or witness consents, and (3> that the victim or witness may

21 obtain a transcript or other copy of the recorded statement upon request. When recording

22 begins, the person making the recording shall indicate in the recording that the victim

23 or witness has been informed as required by this subsection, and the victim or witness ,

24 shall state in the recording that consent of the victim or witness to the recording has been~ i
2 s  g iv e n .1 !
26 (e) If a victim or witness requests a transcript or other copy of a recorded

27 statement taken under id> of this section, the defense shall prepare the transcript or other

28 copy and provide it to the person whose statement was recorded.

29 if) In this section, "recording’ means capturing a itatement of a person, whether

30 by magnetic tape or other electronic or electromagnetic means.

31 * Sec. 4. A S  12.61 is amended by adding new sections to read:

32 Sec. 12.61.125. VICTIMS A N D  W I T N E S S E S  O F  S E X U A L  OFFENSES, (a)

CSHB 314(JUDl



The defendant accused of a sexual offense, the defendant's counsel, or an investigator 

or other person acting on behalf of the defendant, may not

(1) notwithstanding AS  12.61.120, contact the victim of the offense or J 

a witness to the offense if the victim or witness, or the parent or guardian of the victim i
or witness if the victim or witness is a minor, has informed the defendant or the ]I
defendant’s counsel in writing or in person that the victim or witness does not wish to 

be contacted by the defense; a victim or witness who has not informed the defendant or 

the defendant’s counsel in writing or in person that the victim does not wish to be I
contacted by the defense is entitled to rights as provided in A S  12.61.120;

(2) obtain a statement from the victim of the offense or a witness to the 1 

offense, unless. <A> if the statement is taken as a recording, the recording is taken 

in compliance with A S  12.61.120; or

(B) if the statement is not taken as a recording, written 

authorization is first obtained from the victim or witness, or from the parent or 

guardian of the victim or witness if the victim or witness is a minor; the written 

authorization must state that the victim or witness is aware that there is no legal 

requirement that the victim or witness talk to the defense: a victim or witness 

making a statement under this subparagraph remains entitled to rights as provided 

in A S  12.61.120.

(b) A  defendant who is the parent or guardian of a minor victim or witness may 

not provide the authorization required under ia) of the section.

(c) If an attorney, or a person acting on behalf of the defendant for an attorney,

violates this section, the court shall refer the violation to the Disciplinary Board cf the 

Alaska Bar Association as a grievance.

(d) In this section.

(I i "recording" has the meaning given in A S  12.61.120;

u 1 "sexual offense" means a violation of AS  Il.dl.410 - 11.41.470.

Sec. 12.61.12-. INADMISSIBILITY O F  S T A T E M E N T S  T A K E N  IN 

V I O L A T I O N  O F  A S  12.61.120 or 12.61.125. A  statement obtained from a victim or 

witness in violation of A S  12.61.120 or 12.61.125 is presumed inadmissible in a 

prosecution of the defendant. To overcome the presumption of inadmissibility, the

•3- CSHB 314MLDI
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defendant must prove hy clear and convincing e v id e n c e  that

(1) the statement is reliable;

(2) similar evidence is unavailable from any other source; and

(3) failure to introduce the statement would substantially undermine the 

reliability of the fact-finding process and result in manifest injustice.

* Sec. 5. A S  12.61.900 is amended by adding new paragraphs to read: I
(3) "person acting on behalf of a defendant" includes the defendant's j|

attorney, an agent of the defendant or the defendant’s attorney, or a person specified by , 

the court under A S  12.61.120(b) or an agent of that person, but does not include the 

defendant; !
(4) "witness" means a person contacted in connection with a criminal ; 

case because the person may have knowledge or information about the criminal case, i

* Sec. 6. A S  12.61.127, added by sec. 4 of this Act, has the effect of amending Rule 613, : 

Alaska Rules of Evidence, relating to impeachment of witnesses.

CSHB 314tJUD) 4
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A p ril 27, .1994

Stephen J. Van Goor, Esq.
Alaska Bar Association 
510 L Street, #602 
Anchorage, AK 99501

Re: Draft Opinion re: tape recording of conversations

Dear Steve:

I  enclose yet another draft of an Opinion regarding 
the undisclosed tape recording of conversations. I  have tr ied  
to incorporate the comments of the various Committee members.
I  did not, however, attempt to spec if ic a lly  address possible 
d ifferent standards between an attorney seeking to gather 
"historical" information about a case, and an attorney engaged 
in "undercover" conduct. It  seems to me that the basic 
p rinc ipa l is  the same in e ither case: I f  the attorney's
conduct is  otherwise eth ica l under the Rules of Professional 
Conduct, there is  nothing inherent about a lega l tape recording 
that makes the attorney's conduct unethical.

I  decided that the best way to deal with Kevin 
McCoy's request for an opinion dealing with tape recording of 
conversations in  the crim inal context was to prepare a second 
draft opinion which addresses the matter e x p lic it ly . The draft 
merely recites the logic in  the main opin ion, and states that 
the log ic  applies under the facts presented by Mr. McCoy.

I hope that this opinion comes closer to the sense of 
the Committee.

Very tru ly  yours,

B U R R ,  P E A S E  &  K U R T Z

/U  O / Q .N e lso n  G . Page
Enclosure
49vkk



ALASKA BAR ASSOCIATION ETHICS OPINION NO. 94-_________

UNDISCLOSED RECORDING OF CONVERSATIONS

The Committee has once again been asked to review its  

several opinions regarding undisclosed recording of 

conversations and the use of such tape recordings. Since 1978 

the Committee has issued no less thai. four separate opinions on 

the subject. With the adoption of the new Alaska Rules of 

Professional Conduct, a further reevaluation is  warranted.

In Ethics Opinion 78-1, the Committee adopted, without 

substantial comment, the position of the American Bar 

Association, as expressed in  ABA Formal Opinion 337 (August 10,

1974). In that Opinion, the A B A  concluded that tape recording 

of conversations without the consent or prio r knowledge of a l l  

parties to the conversation vio lated the prescription of Canon 

9 of the Code of Professional Responsibility that "a lawyer 

should avoid even the appearance of professional impropriety." 

The A B A  also concluded that such recording was conduct 

"involving dishonesty, fraud, deceit, or misrepresentation" in 

v io la t ion  of the prescriptions of D R  ] - 1 0 2 ( A ) ( 4 ) .

In 1983, the Committee, in Ethics Opinion 83-2, determined 

that Opinion 78-1 "continues in f u l l  force and effect." Again, 

there was l i t t le  discussion of the basis for this determination.

D R A F T



In Ethics Opinion Ho. 91-4 the Committee, in  reaffirm ing 

the ru le , concluded that:

[0]n balance, the recording of conversations without 

the consent of a l l  parties was conduct which is 

l ik e ly  to be viewed by society as conduct involving 

dishonesty or deceit, notwithstanding the prevalence 

of recording devices in  today's society that are 

spec if ic a lly  designed to fa c ilit a te  easy recording of 

telephone conversations and messages.

The Committee further concluded that th is proh ib ition  

eztended to an attorney's personal or private conduct, making 

the unacknowledged recording of conversations by an attorney 

acting in  a private capacity s im ila r ly  improper.

F in a lly , in  Ethics Opinion 92-2, the Committee opined that 

a second attorney, innocent of any partic ipation in  the 

surreptitious recording of a conversation, could not use the 

recording for impeachment purposes at t r ia l  because “using the 

recording even without partic ipating in its  making involves 

attorney X in  the 'conduct involving dishonesty, fraud, deceit, 

or m isrepresentation.' “

On July 15, 1993, the new Alaska Rules of Professional 

Conduct became e ffective . Rule 4.1 provides that:

A l a a k a  B a r  A i i o c . t t h l c a  O p i n i o n  N o .  9 4 - ______
0 n d 1  a v 1 o a ■d R e c o r d i n g  o f  C o n v a r a  a t  1  o n a  -  2
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In the course of representing a client/ a lawyer 

sha ll not knowingly:

(a) Make a fa lse statement of material fact or 

law to a th ird  person.

Rule 4.4 provides:

RESPECT FOR RIGHTS OF THIRD PERSONS: In representing

a client# a lawyer sha ll npt use means that have no 

substantial purpose other than to embarrass/ delayf 

or burden a th ird  person, nor use methods of 

obtaining evidence that v io late  the lega l rights of 

such a person.

Rule 8.4 provides:

MISCONDUCT. It  is  professional misconduct for a 

lawyer to:

(c) Engage in conduct involving dishonesty, fraud, 

deceit or m isrepresentation ....

That this issue has been v is ited  on so many d ifferent 

occasions, and is  once again the subject of a request for

A l a i  h a  B a t  A a a o c .  C t h l c a  O p i n i o n  N o .  9 4 - ______
U n d l a e l o i a d  A c c o r d i n g  o t  C o n v a r • a t 1 o n ■ -  3
4 9 v h k / n g p
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opinion, suggests the complex and d if f ic u lt  nature of the 

subject. A reevaluation of the standard is  appropriate.

IS UNDISCLOSED TAPE RECORDING OF CONVERSATIONS 

INHERENTLY DECEITFUL?

• Rule 4.4 permits the gathering of evidence and the 

investigation of matters by an attorney in  any manner that is 

lega l and which does not harass and unduly burden other 

persons. Under most circumstances, the tape recording of a 

conversation is  le g a l, so long as one party to the conversation 

is  aware of and consents to the recording. S££ AS 42.20.300(b). 

In those situations in  which tape recording a conversation is 

le g a l, the only real objection is  that tape recording without 

p rio r permission is  deceitfu l or somehow a misrepresentation.

The Committee has in  the past e x p lic it ly  found that there 

is  "a continuing expectation in  the community that most 

conversations, whether in person or by telephone, are not 

lik e ly  to be recorded without the consent of the p a r t ie s .. . ."  

Opinion No. 91-4 at 2. Without disagreeing that th is is  the 

case, the question is  whether such an expectation is  reasonable 

today, and in  a l l  contexts, so that a blanket ban on recording

A l a s k a  B a r  A a a o c .  E t h i c s  O p i n i o n  N o .  9 4 - _
U n d i s c l o s e d  A o c o r d i n g  o l  C o n v s r s i t l o n s  -  4
4 9 v k k / n g p



conversations is  necessary. The Committee concludes that i t  is 

not.

Many i f  not a l l  attorneys have found that an accurate 

record of a witness' statements is  invaluable to preserve the 

witness' testimony, and to provide impeachment at t r ia l  A 

blanket proh ib ition  against tape recording conversations 

removes a very important and powerful truth-verify ing 

mechanism, even in  those circumstances where there is  every 

reason to expect that some record of the conversation is  being 

made.

For example, i t  seems reasonable that a hostile  witness 

who agrees to speak with an attorney about a c iv i l  l it ig a t io n  

mat.ter w i l l  expect a record of the conversation to be made by 

the attorney. Is i t  deceitfu l i f  the record is  a tape 

recording rather than handwritten notes? In the event of a 

dispute, the tape recording is  l ik e ly  to be a much more 

accurate and im partia l measure of what occurred.

At least one ju r isd ic t io n  has adopted th is reasoning. In 

Attorney M v. M ississippi Bar. M iss issipp i Supreme Court No. 

90-BA-632 (7/1/92), the Supreme Court of M iss issipp i held that 

the tape recording of a conversation between an attorney and a 

witness was not inherently fraud, deceit, or misrepresentation.

A l n k i  B a r  A a a o c .  E t h l c a  O p i n i o n  N o .  9 4 -  
U n d l a c l o a a d  R e c o r d i n g  o f  C o n v • r • a t 1 o n •  -  5
4 9 v k k / n g p
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The M iss iss ipp i court's rationale was that the tape recording 

was simply an accurate and impartia l means of ve rify ing  the 

substance of the conversation. The context, an attorney 

discussing a lega l matter with a witness, was such that i t  was 

reasonable for the witness to assume that some kind of notes or 

other memorialization of the conversation would be made.

This reasoning has long been accepted in  the crim inal 

context. ABA Formal Opinion No. 337 acknowledges an exception 

for prosecuting attorneys in  appropriate circumstances:

There may be extraordinary circumstances in  which the 

Attorney General of the United States or the 

p rinc ipa l prosecuting attorney of a state or local 

government or law enforcement attorneys or officers 

acting under the direction of the Attorney General or 

such p rinc ipa l prosecuting attorneys might e th ic a lly  

make and use secret recordings i f  acting w ith in 

s tr ic t statutory lim itations conforming to 

constitutional requirements. This Opinion does not 

address such exceptions which would necessarily 

require examination on a case by case basis.

Despite the lim it in g  language in the Opinion, i t  has now 

become routine for law enforcement authorities to use 

surreptitious tape recordings as an investigative to o l. At the

A l a a k a  E a r  A a a o c .  E t h i c s  O p i n i o n  N o .  9 4 -  
D n d l a c l o a t d  R e c o r d i n g  o f  C o n v • r a  a t 1 o n a  -  6
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d r a f t
same time, a growing number of ju risd ic tions  have recognized 

the inconsistency, both lo g ic a lly  and in  terras of basic 

fa irness, in  perm itting a prosecutor to surreptit ious ly  tape 

record interviews with witnesses, while p roh ib it ing  defense 

counsel from doing the same. As a resu lt , these ju r isd ic tions  

have concluded that, at least in  the crim inal justice  context, 

an exception roust also be made to permit defense counsel to 

surreptit ious ly  tape record witness interviews. Opinion

No. 90-02, Committee on Rules of Professional Conduct for the 

State of Arizona (March 16, 1990), Kentucky Bar Association 

Ethics Opinion No. E-279 (January 1984), Board of Professional 

Responsib ility for the Supreme Court of Tennessee, Formal 

Ethics Opinion No. 86-F-14(a) (July 18, 1986).* In  so 

concluding, the Arizona Supreme court reasoned:

I f  there are no lega l restrictions against one-party 

consensual recording, and law enforcement agents are 

add it iona lly  allowed to engage in  such a c t iv it ie s , 

then the crim inal defense lawyer, in  f u l f i l l i n g  his 

or her lega l and eth ical duties to zealously 

represent a c lie n t , must equally be permitted to 

develop important impeachment evidence through th is

1 At least one court has found this d isparity  to be a denial 
of equal protection under the Constitution. K irk v. State. 526 
S. 2d 223, 227 (Louisiana 1988).

A l a a k a  B a r  A a a e e .  E t h l r a  O p i n i o n  N o .  9 4 - ______
U n d l i d o i o d  H . c o i d l r g  o f  C o n v a  r  a a  t  1 o  n a ■ 7
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method. The importance of preventing persons from 

tw isting the truth may, depending on the 

circumstances, be necessary to the effective 

representation of a c rim ina lly  accused c lie n t .

Opinion 90-02 at 5-6.

«
The Supreme Court of the State of Alaska has ruled that 

state prosecutors and the ir agents may not surreptit ious ly  

record conversations of th ird  parties without f ir s t  obtaining a 

warrant. State v. Glass. 583 P .2d 872, 875 (Alaska 1978). The 

court reasoned that the recording of such conversations was a 

"seizure" under the Fourth Amendment. The court also re lied  on 

Alaska's e xp lic it  recognition of a constitutional r igh t to 

privacy.

Glass e x p lic it ly  addresses the undercover ac t iv it ie s  of 

police agents. Subsequent Supreme Court opinions have made it  

clear that Glass applies only in lim ited circumstances. See 

P a l m e r  v. State. 604 P .2d 1106 (Alaska 1978) (suspect under 

arrest need not be warned that his or her conversations or 

actions are being videotaped); Citv and Borough of Juneau v, 

Quinto. 684 P .2d 127 (Alaska 1984) (police officers may 

surreptitiously tape record conversations with persons during

D B A F I
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investigatory stops or a rre sts .)2 These cases suggest that, 

p a rt ic u la r ly  in  those instances in  which the witness knows he 

is  speaking to an attorney or investigator with whom there is 

no attorney-client re lationsh ip , there is  no real basis for an 

"expectation of privacy" that a record of the conversation w i l l  

not be made.

Given that tape recording of conversations in  which at 

least one partic ipant consents is  lega l in  Alaska, and given 

that law enforcement personnel may engage in  the tape recording 

of witnesses with minimal restric tions , there is  l i t t le  lo g ica l 

or equitable ju s t if ic a t io n  in  the crim inal context for a 

blanket rule p roh ib it ing lega l tape recording of conversations 

between defense counsel and th ird  party witnesses. S im ila r ly , 

i f  the tape recording of conversations is  not inherently 

"deceitful" or a misrepresentation in  the crim inal context, i t  

is d if f ic u lt  to see how i t  becomes so simply because the 

subject matter is  a c iv i l  rather than a crim inal matter.

In those situations in  which a person is  aware that the 

conversation is  with an attorney or the attorney's agent who is  

seeking to gather information about a lawsuit or lega l matter,

P K A F, J

The Glass case applies to State prosecutorial ac tiv ity  
only. I t  does not apply to federal investigations in  Alaska.

A l a a k a  B a r  A n o e .  E t h i c *  O p i n i o n  N o .  9 4 - ______
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there seems to be l i t t le  basis for an interpretation that the 

substance of the conversation w i l l  not be memoralized. More 

troubling is  the s ituation in  which an attorney or investigator 

seeks to e l ic it  comments or statements frora a witness in  

situations in  which the witness is  unaware of the sign ificance 

of the conversation, or of the iden tity  of the other person 

involved. In  these s ituations , the p o s s ib ility  of deceit or 

misrepresentation to the th ird  party is  greater. There is  a 

concern that the attorney or investigator w i l l  e l ic it  

statements from a witness who is  unaware of the s ign ificance of 

either the conversation or the context in  whicri the statements 

w i l l  later be considered. However, to the extent that 

so-called "undercover" ac tiv ity  is  otherwise e th ic a l, there is  

nothing about tape recording conversations undertaken during 

such an otherwise permissible investigation that would cause 

the conduct to suddenly become unethical. Whether an 

attorney's conduct is  deceitfu l in  th is s ituation would 

necessarily depend on the circumstances of the particu lar 

s ituation , not on whether the conversation is  being tape 

recorded.

Concerns have been expressed that permitting tape 

recording of conversations w i l l  open the door to abuse.

However, courts are well accustomed to reviewing and 

determining issues of authentic ity , completeness, context and 

other questions of adm iss ib ility . There seems to be no reason

A l a a k a  B a r  A a a o c .  C t h l c a  O p i n i o n  N o .  9 4 - ______
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why the same princ ipa ls  cannot be applied to determining the 

adm iss ib ility  of tape recorded information.

Removing the blanket proh ib ition  from tape recording the 

conversations does not elim inate a l l  eth ica l restrictions on 

the practice. There may be circumstances in  which a secret 

recording of a conversation v io lates spec ific  provisions of the 

Rules of Professional Conduct. For example, the p roh ib ition  in  

Rule 4.1 against "making fa lse statements of material fact" 

would apply i f  a lawyer were asked by the other party to a 

conversation whether the conversation were being recorded.

Under those circumstances, the attorney could not e th ic a lly  

deny the recording. S im ila r ly , the p roh ib it ion  in  Rule 8.4 

against conduct invo lv ing "dishonesty, fraud, deceipt or 

misrepresentation" would proh ib it an attorney from using a 

recorded statement in  a misleading way, or out of context. It  

would s im ila r ly  be e th ica lly  improper for an attorney to 

attempt to record conversations with adverse parties or 

witnesses who are represented by counsel.

Accordingly, the Committee has determined that i t  is  

permissible for an attorney to make a tape recording of a 

conversation with a th ird  party, assuming that the recording 

otherwise complies with the requirements of the Rules of 

Professional Conduct, and with state and federal law. I t  is  

not inherently deceitfu l or a misrepresentation for an attorney 

to f a i l  to disclose that the conversation is  being recorded.

A l a a k a  B a r  A a a o c .  E t h i c ,  O p i n i o n  N o .  9 4 -  
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UNDISCLOSED TAPE RECORDING OF CONVERSATIONS 

IN CRIMINAL CASES

The Committee has been asked to address the question 

whether i t  is  e th ic a lly  proper for an attorney, or the 

attorney's agents, to surreptit ious ly  tape record interviews of 

potentia l witnesses in  a crim inal case. The spec ific  facts 

presented are that the attorney and his s ta ff , retained to 

represent a defendant in  a crim inal matter, were accused of 

misconduct, inc luding misrepresentations and an, attempt to 

suborn perjury , by a witness contacted during the investigation 

p rio r to t r ia l .  Defense counsel would have tape-recorded the 

conversation for the purpose of being able to independently 

ve rify  the substance of the conversation at a la te r time but 

for the Bar's previous opinions on the subject.

This issue was explored in  Alaska Bar Association Opinion

#94-______ . I t  was concluded that there is  nothing inherently

unethical in  recording conversations where one party to the 

conversation consents to the recording, so long as a l l  other 

eth ica l and lega l requirements are met:

ALASKA BAR ASSOCIATION ETHICS OPINION NO. 9 4 -__________



Given that tape recording of conversations in  which 

at least one partic ipant consents is  lega l in  Alaska, 

and given that law enforcement personnel may engage 

in  the tape recording of witnesses with minimal 

restric tions , there is  l i t t le  lo g ic a l or equitable

ju s t if ic a t io n  in  the crim inal context for a blanket

rule p roh ib iting lega l tape recording of

conversations between defense counsel and th ird  party

witnesses.

This log ic  applies to the facts presented here.

For the reasons outlined in  Opinion 94-____ , i t  is  not

unethical for an attorney or the attorney’s agent in  a crim inal 

matter to tape record a conversation with a witness where one 

party to the conversation consents, and the conversation 

otherwise complies with the requirements of the Rules of 

Professional Conduct and state and federal law.

A l a a k a  B a r  A a a o c .  t t h i c i  O p i n i o n  N o .  9 4 - ______
O n d l a c l o a a d  T a p *  A c c o r d i n g  o f  C o n v a r a  a t 1 o n a  
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PLEASE REPLY TO ANCHORAGE OFFICE

May 11, 1994

Kevin F. McCoy 
Assistant Federal Defender 
510 L Street, Suite 400 
Anchorage, Alaska 99501 
>

Dear Kevin,

On behalf of the Alaska Bar Association’s Ethics Committee, I have been asked to 
respond to your letter of November 18 concerning the issue of whether interviews with 
prospective witnesses in criminal cases may be surreptitiously taped by defense counsel or 
their agents.

After considerable discussion, the Ethics Committee determined that it would not be 
appropriate to modify any of the earlier decisions on the subject. The Committee declined 
to adopt an opinion expressly approving surreptitious taping of prospective witnesses in 
criminal cases, though you and your staff are not precluded from taping prospective 
witnesses who are made aware of the identity of their interviewer and of the fact that they 
are being taped.

Very truly yours,
Richard BfBrow n

RBB/crk
a:ethics3



F E D E R A L  P U B L I C  D E F E N D E R

for

T H E  D I S T R I C T  O F  A L A S K A

N an cy Shaw  510 L  S tre e t, S u ite  400F ed eral P u b lic D efen d er A n ch o ra g e , A K  99501(907) 271-2277/FA X (907) 271-2271 _________________________________________________
November 18, 1993

Stephen J. Van Goor 
Bar Counsel 
Alaska Bar Association 
P.O. Box 100279 
Anchorage, Alaska 99510

Re: Ethics Opinion Request

Dear Mr. Van Goon

Please accept this letter as a request for the Alaska Bar Association Ethics 
Committee and the Board of Governors to answer the following question:

Is it ethically proper for an attorney, or the attorney’s 
agents at his or her direction, to surreptitiously tape record
interviews of potential witnesses in a criminal case?

The Board of Governors should issue an ethics opinion that responds 
affirmatively. Authorizing the surreptitious tape recording of witness statements by defense 
counsel in the limited context of criminal cases promotes the constitutionally guaranteed rights 
to confrontation, to compulsory process, and to effective assistance of counsel. It permits
defense counsel to obtain impeachment material on the witness should the testimony of the
witness be different at trial. It fosters the truth-finding function of the criminal trial and places 
defense counsel on equal footing with the prosecutor.1 Finally, it protects defense counsel and 
his or her agent from allegations of impropriety.

1 American Bar Association Opinion No. 337 (August 10,1974), which is discussed below, 
authorizes the prosecutor and his or her agent to surreptitiously tape record witness interviews.
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Recently, the United States District Court for the District of Alaska appointed the 
Federal Public Defender Agency to represent an individual accused of a felony class Offense.

The case was tried twice.

The prosecutor adopted a dual strategy. He both presented his evidence against 
the defendant at trial and made a variety of accusations of impropriety on the part of the 
Defender staff to the court. For example, he claimed that a secretary’s 7:30 a.m. call to a 
witness to arrange the time of her testimony constituted harassment. The prosecutor said that 
the Defender investigator had represented himself to a witness as an agent of the FBI. He also 
told the judge that the investigator had encouraged a witness to offer false testimony. 
Fortunately, this last conversation occurred in the presence of the attorney, so there was no 
question about the directions given the witness by the investigator. The first trial lasted two 
weeks and the jury deadlocked after four additional days of deliberation.

When the parties convened for the retrial, the prosecutor exploited his allegations 
in a manner directly damaging to the defense effort. He proposed to introduce evidence of 
defense "misconduct" (the previously mentioned charge that the investigator had coaxed a 
witness to testify falsely), placing the attorney in the position of a witness on this issue. The 
Defender office was forced to withdraw as counsel.

The cost to the defendant was great. The second trial lasted three days, and the 
jury convicted the defendant after only three hours of deliberation.

Had the questioned conversations been recorded, the allegations of misconduct 
could have been promptly and finally disproved. If the witness himself were to have testified 
falsely, a tape recording would have provided an accurate record of the statements he made 
during the interview.

REASO N  FO R  THIS R EQ U EST
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Although not directly on point, Alaska Bar Association Ethics Opinions 78-1, 
83-2, 91-4 and 92-2 may preclude the Criminal Defense Bar from surreptitiously tape recording 
interviews with witnesses, even if such efforts are necessary to uncover evidence that exculpates 
the accused.2

These ethics opinions rely on American Bar Association Opinion No. 337 which 
is nearly 20 years old. Continued reliance on this opinion in the criminal law context subverts 
defense counsel's constitutionally mandated obligation to provide effective assistance of counsel 
and fails to promote the truth-finding function of a criminal trial. It also enables an 
unscrupulous prosecutor to disqualify effective defense counsel by alleging misconduct on the 
part of the defense. Most importantly, Opinion No. 337 does not reflect current Alaska law on 
the subject. For all of these reasons, Alaska's reliance on American Bar Association Opinion 
No. 337 in the limited context of criminal law matters should be reconsidered.

CU RREN T A LA SK A  ETH ICS O PIN ION S

AJ3.A. OPINION NO. 337 PERMITS SURREPTITIOUS 
TAPE RECORDING BY LAW ENFORCEMENT BUT NOT 
BY THE DEFENSE

At the outset, it is important to recognize that American Bar Association Formal 
Opinion No. 337 provides an investigative tool to the prosecution that it withholds from the 
defense. It provides that "[w]ith certain exceptions spelled out in this opinion, no lawyer should 
record any conversation whether by tapes or other electronic device, without the consent or prior 
knowledge of all parties to the conversation."

2 Alaska Bar Association Ethics Opinion No. 78-1 adopted American Bar Association 
Opinion No. 337 which prohibits surreptitious recording of conversations by all lawyers except 
prosecutors. Alaska Bar Association Ethics Opinion No. 83-2 endorsed Ethics Opinion No, 78-1 
without analysis. Alaska Bar Association Ethics Opinion No. 91-4 held that an attorney acting 
in a personal capacity as a party to a family law matter could not surreptitiously record 
conversations with the other party to the dispute. Finally, Alaska Bar Association Ethics 
Opinion No. 92-2 held that an attorney could not ethically use a transcript of a telephone 
conversation which another attorney had surreptitiously recorded.
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The exception referred to in Formal Opinion 337 authorizes the Attorney General 

for the United States and the principal prosecuting attorney of a state or local government in 
"extraordinary circumstances”, or law enforcement acting at their direction, to make 
surreptitious tape recordings for use in criminal prosecutions.

ALASKA CITIZENS NO LONGER HAVE A REASONABLE 
EXPECTATION OF PRIVACY WHEN SPEAKING WITH A 
CRIMINAL DEFENSE INVESTIGATOR

Despite the limitation to extraordinary circumstances, it is now routine for law 
enforcement authorities to use surreptitious tape recording as an investigative tool. Prosecuting 
authorities in this state regularly use surreptitious tape recordings in criminal investigations. 
Palmer v. State, 604 P.2d 1106 (Alaska 1978), (holding that a suspect under arrest need not 
be warned that his or her conversations or actions are being video taped); City and Borough
of Juneau v. Quinto, 684 P.2d 127 (Alaska 1984), (holding that police officers may
surreptitiously tape record conversations with citizens during investigatory stops and arrests); 
Stephan ▼. State, 711 P.2d 1156 (Alaska 1985) (holding that unexcused failure to tape record 
custodial interrogations violates the due process provisions of the Alaska Constitution). The 
rationale for these holdings is that citizens do not have a reasonable expectation of privacy that 
their conversations will not be recorded in the context of a criminal investigation.

The same analysis now applies to defense counsel and his or her investigator. AS 
12.61.120(c), enacted by the Alaska legislature in 1991, provides:

If a person representing the defendant, including the 
defendant’s attorney or a person specified by the court under (b) 
of this section [defendants unrepresented by counsel], contacts the 
victim of an offense with which the defendant is charged, the
person shall clearly inform the victim

(1) of the person’s identity and specific association 
with the defendant;

(2) that the victim does not have to talk to the 
person unless the victim wishes; and

(3) that the victim may have a prosecuting attorney 
or other person present during an interview.
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A complaining witness who agrees to speak with a defense investigator after 

receiving the advisement prescribed by AS 12.61.120(c) has no more legitimate expectation of 
privacy than the citizen dealing with a police investigator. He or she knows that the details of 
the complaint will be aired in a public forum. The witness in a criminal case is similarly 
situated. Once a defense investigator and the client arc identified, the witness knows that the 
matter under discussion is of public concern and will be decided in a setting open to the public. 
The witness has absolutely no expectation of privacy and, of course, knows or should know that 
he or she is subject to subpoena. Only accuracy is served by the surreptitious recording of s 
witness’ statement. Both the tone and the content of the investigator’s questions are preserved, 
along with the witnesses own words.

It is particularly important to recognize that witnesses in criminal cases often come 
ffom the criminal milieu. These witnesses will just as frequently have information that 
exculpates the accused. Because such individuals have unreliable attendance patterns and tend 
to suffer changes in recollection, recording allows for accurate preservation of their 
observations. Failure to permit surreptitious taping of interviews in such instances subverts 
defense counsel's obligation to give meaning to the compulsory process and confrontation 
provisions of the Federal and Alaska Constitution.

Finally, permitting defense counsel and his or her investigator to record such 
conversations protects against allegations of misconduct which are easy to make and hard to 
disprove. Recording insulates the investigator from the adversarial process; the recording, and 
not the character of the investigator, plays its proper role in the truth finding function of a 
criminal trial.

PERMTmMG LAW ENFORCEMENT BUT NOT THE
DEFENSE TO SURREPTITIOUSLY RECORD
CONVERSATIONS VIOLATES EQUAL PROTECTION
PRINCIPLES

' 4

A statutory or ethical scheme that permits prosecutors but not defense counsel to 
surreptitiously tape record witness interviews significantly disadvantages the accused in the 
adversarial process and violates the equal protection provisions of the Federal and the Alaska 
Constitution. Cf. Kirk v. State, 526 So.2d 223 (La. 1988) (holding that a statute that permitted 
the prosecution but not the defense in a criminal case to engage in surreptitious tape recording 
of conversations violated Federal and State Equal Protection provisions).
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O T H E R  STATES A U T H O R I Z E  C R I M I N A L  D E F E N S E
L A W Y E R S  A N D  T H E I R  I N V E S T I G A T O R S  T O
S U R R E P T I T I O U S L Y  T A P E  R E C O R D  W I T N E S S  
I N T E R V I E W S

A number of states have carved out a limited exception to the ethical prohibition 
against surreptitious tape recording by criminal defense attorneys and their agents. I have 
attached ethics opinions from the Committee on Rules of Professional Conduct for the State of 
Arizona, Opinion No, 90-02 (March 16, 1990) (Exhibit A), Kentucky Bar Association Ethics 
Opinion No. E-279 (January 1984) (Exhibit B), and the Board of Professional Responsibility for 

* the Supreme Court of Tennessee, Formal Ethics Opinion No. 86-F-14(a) (July 18, 1986) 
(Exhibit C) for the Committee’s review.

The opinion from Arizona is particularly thoughtful.

I have also enclosed a copy of Professor Abraham Abramivsky’s Law Review 
Article advocating that criminal defense attorneys be permitted to surreptitiously tape record 
witness interviews in the limited context of criminal cases. Professor Abramivsky presents the 
argument in favor of a limited exception in criminal cases much more articulately than I. 
(Exhibit D)

C O N C L U S I O N

For all of these reasons, I respectfully request that the Ethics Committee and the 
Board of Governors issue an ethics opinion authorizing the surreptitious recording of witnesses 
in criminal cases for the limited purpose of obtaining impeachment material in the event that the 
testimony of the witness at trial is different than in the interview.

If you have any questions, or if I can provide you or the committee with any 
additional information, please contact me.

Sincerely yours,

Kevin F. McCoy 
Assistant Federal Defender

Enclosures



M E M O R A N D U M

DATE: January 12, 1995

TO: Board of Governors

FROM: Steve Van Goor, Bar CounselA^

RE: Research Materials on Tape Recording Issue
compiled by Nelson Page

A laska Bar
a s s o c i a t i o n

Ethics Committee Chair Bob Mahoney has asked me to 
provide the enclosed research materials compiled by Nelson Page 
on the unconsented recording of conversations issue.
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. o ld , U fo llo w s from  R o les 1.4(b)* that w -jcate-w im exs m ust inform  his/her'k  A  this developm ent and seek theje n t’s inform ed consent to (he contin- « d  pre-trial rep resen u oon . T he client hould understand the' e ffe ct (hat with* IrawaJ prior to trail w ill h ave, including h e  financial im p act, i f  an y , o f  retaining new counsel and the point at w hich new counsel should be retained. A s  with any withdrawal from  em ploym ent, the advo- cate-witness is  bound by the require­ments o f R u le  1.16(d).
Inquiry N o . 91-10-38 Adopted: M a y  1 9 ,1 9 9 2
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Opinion No. 229
Su rrep titio u s T a p e  R e co rd in g  by A t ­torney

• A  law yer w ho a p e s  a  m eeting at­tended by h im , h is  c lie n t, and repre­sentatives o f  a  fed eral agen cy investigat­ing his clien t com m its n o ethical viola-even i f  he d o es not reveal fe a ia a p c  ring m ade, so  lon g as the attorney takes no affirm ative m isrepresentations ooout the a p in g . T h e agen cy reasonably should not expect that the prelim inary phase discussions are co n fid e n tia l The agency also should exp ect that such dis­cussions w ill be m em orialized in some fashion by the in vestigated party's attor­ney and that tbe record m ade may be used to support a  claim  against the agency.A p p lic a b le  R u le  P rovision•  R u le  8 .4  (c) (M iscon duct involving dishonesty, fraud, d e ce it, or misrepresen­tation)
InquiryT he inquirer is  em ployed in  the in­spector g en eral's o ffic e  o f a  federal agency. T h e agen cy w as conducting a 'form al adm inistrative/em ploym ent in ­vestigation* concerning one o f the agen cy's em ployees. T h e subject o f the investigation w as inform ed that no crim i­nal ram ifications w ould result from this avestigation an d  had received a "non- prosecution assurance.” T he subject/em- ^loyec chose to be represented ty  a

'  Rule 1.4(b) am ck *A  U *yc r atiall upliJn « 
«uur id 6 c utcat reiwrubly nccuuiy u permit 
iho d t a i  ( 0  nuk« informed d rd iion i rt*«r4m* the

THE DISTRICT OF COLUMBIA BAR

member o f (he D .C  bar a t an interview conducted by an investigator in tbe In- specter G eneral's o ffice .
The inquirer reports that, daring Ihe ■prelimimuy phase* o f the interview in wMch ground rules and guidelines for the participants were being explained, the in ­terview was terminated. T h e inquirer as- a ib e s  this to the 'disruptive actions* o f the em ployee's attorney. N o  specific ex­amples are given , but the inquirer seems to mean that the em ployee's attorney took a more adversarial approach to the 'interview * than the agency thought ap ­propriate.

Tbe inquirer cam e lo  believe that the attorney had been surreptitiously tape re­cording the proceeding, including the in­formal 'prelim inary phase* o f the m eet­in g. T he agency's investigator had agreed during the prelim inary phase to tape the form al portion to fe llo w , and the inquirer reports that a  cop y o f this a p e  w ould have been provided to die sub­ject/em ployee. The inquirer asks i f  sur­reptitious taping o f  the 'prelim inary phase" o f such a  proceeding is  un ethical
D iscussionThe Com m ittee does not address ques­tions o f law  outside the scope o f the dis­ciplinary rules. W e assum e for the pur­poses o f this opinion that there was noth­ing illegal about the a p e  recording. W e comment only on the legal ethics ques­tion involved in surreptitious tape record­ing in these circum stances.

In our Com m  race’s  Opinion 178, A t­torney A  gained perm ission from A ttor­ney B to interview  B ’s clien t as part o f  a crim inal investigation. The Com m ittee held that A 's  failure to disclose A ’ s in­tention to record the interview  meant that the consent obtained from Attorney B  under D R  7 -1 0 4 (A X l) was not a su ffi­ciently inform ed one. The m ajority opined that the client w ould be lu lle d  into a false sense o f security and co n fi­dentiality in the interview ” because o f having obtained the 'sh ie ld  and pro- tectfiooj" o f retaining an attorney and the attorney having consented to (he inter­view . T he opinion also said that the standard created by D R  1-102(AX4) o b li­gated Attorney A  to inform  Attorney B that the interview  w ould be recorded.
Four concurring members o f the C om ­mittee would have gone further and found the conduct to be 'conduct involv­ing dishonesty, fraud, deceit or misrepre-

r ~  ~ £ u c . „

sc nation * under D R  1-102(AX4), now R ule 8.4(c), Four other mem b en  dis­sented, disagreeing oo whether tbe w it­ness was a party to the matter under D R  7-104 (A)(1) and w hether the conduct violated D R  1.102(A)(4).
N o question concerning D R  7- 104(AXI) or its successor R u le  4 2  is  in ­volved here. T his circum stance docs not involve what w as disclosed to an attor­ney in seeking perm ission to talk to his clicnL The agency representatives may be unaware feat prelim inary phase dis­cussions are being taped. T hey, how ever, do not have any basis fo r being lu lle d  into a false sense o f  security and co n fi­dentiality* fear their words w ill not be memorialized and used to support a claim  against tbe agen cy.

In 1974, O pinion 337 o f tho Am erican Bar Association Com m ittee on E thics and Professional R esponsibility held feat auxxneys’ taping o f  others w as p er a - un­ethical in alm ost a ll rircum stanees.* The A B A  Com m ittee relied on C an os 9 o f the M odel C o d e o f  Professional Respon­sibility and the D R 1-102(A X4) prohibi­tion on conduct in volvin g dishonesty, fraud, deceit or m isrepresentation. The broad holding o f O pinion 337 has been criticized. Som e states have elected to vary from the general rule staled in O pin­ion 337.
Ethics com m ittees o f several b a n  have excepted recording o f witnesses b y a  crim inal defense law yer. A riz , B ar O p . 904)2 (M arch 16,199 0); K y . O p . E - 279 (1984); A sm . o f  the G x y  Bar o f  N .Y . 80-95 (undated); Term . O p . 86-F-14 (July 18, 1986). T he Idaho bar recently opined that law yers m ay not secretly re­cord telephone conversations w ife other lawyer* or potential w itnesses bat said it was perm issible to record conversations

November 1992

1 Tha only tio tp tjeo jfven ty  ABA oxna iv  
Me a w

_rxtnort£Irvi/y d fo n iu n c t i  aa which 6 c  
Attorney CanenJ o f  6 c  Bolted Suns or 0m 
priocijaJ prp**a»ifl| Kxaruey o l a lu te  o r l»> 
cal foeuum iR l 0f  Uw enforccmeoc otomcyi 
or oflietrt tain t a a ia  6 *  dotcrioa a l 6 t  
Aoomcy Central at acdj principal prottaa- 
inx attorney* m ifht ahJoHy make and o u  
Kcrtt fcoordinfi if i d n |  wfchia tula mtw. wry limitation oo a fom k* in conahxnional 
requlranotu. Thi» opinion Sou not addrtai 
red) exception* whidi woold n e ru u n ly  it- 
f * r t  examination oo a cu e  by cue bati*. b 
shook! bt netted , boweva, 6 *  6 e  m a t 
faa  that Mem recordation n  I  potion U r in- 
tuncc i i not tJVtjjJ »JU dm aenciurity ren­
der 6 e  conduct o l  a pufatie la *  aiofcttnem 
oflfKEf in making roeh a noo/rfing ahieaJ.



etw een law yer and clien t since these « r e  co n fid en tial. Idaho O p . N o . 130 M ay 10, 1989) T h e U tah Bar has held aw yen  m ay record surreptitiously by iectro n ic o r m echanical m eans com m a* ucation s w ith c lie n ts, w itnesses, or other law yers. (U tah O p . N o .9 0 , undated) A  1975 A rizona O p in ion  outlined four ex­ceptions in vacating previous opinions staring an absolute ban on surreptitious tape recording. A r iz . O p . N o . 75-13 (June 11,1975).
A lthough w e do not necessarily concur w ith any o f  the preceding opinions, w e, too, do not b elieve that a  p er  se  rule w ith respect to tape recording is appropriate. R ather, applicable circum stances should be evaluated to determ ine whether the particular conduct constitutes dishonesty, b au d , deceit o r m isrepresentation.
H ere the agen cy expects to tape at least the form al part o f the hearing and w ill supply participating attorneys w ith a  co p y. T he agen cy has no reasonable ex­pectation that any statem ents m ade dur­in g tbe prelim inary or form al phase o f the hearing are secret or confidential as to the em ployee. A bsent affirm ative m is­representations about taping the proceed­in gs, w e see nothing unethical in an em ­p loyee’s  attorney having done so.

W e find this-to be a  different dreura- stance than when A ttorney A  in our O pinion 178 sought perm ission fo r an in­form al interview  w ith Attorney B 's  d ie m  w ithout tellin g A ttorney B  that be in ­tended to tape the interview . T be conduct o f  a  bar m em ber in  recording prelim inary discussions in  the type o f proceedings in ­volved in  this opinion m ay be a  prudent protection fo r the clien t. A bsent affirm ­ative m isrepresentations to the contrary, we see no deceit in  taping in these cir­cum stances because the inquiring agency has reason to believe that the em ployee and his or her attorney m ay m em orialize a ll discussions in som e fashion and use that record to support a claim  against the agency.
Inquiry N o . 91-12-50 Adopted: Ju n e 16,199 2

1 There exceptions are: (a) ouatneci that in  
fam ae lvu  cruirn , bribe often, Ovuui, etuer. 
tioa auempu *nd ebieenc a l ls ;  'b) a omvenation 
to p roud  ibe attorney or hit d lrn t from perjured 
tenlroony; (c) convertttiow with Womtanti and ot 
panoni under b jv a t l|it lo n  for itlf-proteeuon: and 
(d) oonverutlani '*b e rt tpedfieally authorised by 
nature, court rule or coon order.*

Opinion N o. 730

A ssertion o f R e ta in in g  L ien s; P reser­vation o f C o n fid en ces and Secrets o f T ru st C lie n t in  D ispute Betw een F o r­m er Co-trustee an d  Successor T r u s t
•  E ffective January, 1991, R u le  1.80) prohibits an attorney from asserting a  re­taining lien as to the property o f  a  clien t in his possession. A n  attorney w hose d i ­em  requests return o f property in  the at­torney’s  possession after January. 1991 must return the property even i f  the attor­ney’s  initial assertion o f a  retaining lien respecting the property occurred prior to January, 1991 and therefore w as proper under the D istrict o f Colom bia C o d e o f Professional R esponsibility.A n attorney to  a  trust may not disclose confidential com m unications to a  form er trustee, over the objection o f the current trustees, except as permitted by R u le  l i t

Applicable Rules•  L16(d)(Terminarioo o f representation)•  L80) (Retention o f client files)•  L 6  (preservation o f clien t con fi­dences and secrets)
InquiryIn Decem ber, 1988, Inquirer w as re­tained by one o f two co-trustees (T ru s­tee A ") to represent a m ist located out­side the D istrict o f Colum bia. Inquirer served as counsel fo r the trust at the d o s ­ing o f  a sale o f real property, and w as co- trustse under the promissory note secur­ing the deferred purchase m oney deed o f m ist. Inquirer delivered copies o f  (he closing docum ents, copies o f  tw o de­ferred purchase money prom issory note* for 51.5 m iDion and 5100,000, and a copy o f a S I 50.000 leuer o f credit to the Trust settlors and to another co-trustee (T rustee B ") o f the m ist

In early 1989. after meeting ihe trust settlors, Inquirer concluded that he could no longer represent the m ist Inquirer orally advised the m ist settlors as w ell as Trustee A  and Trustee B  o f h is intention to withdraw, and confirm ed that decision in w riting. Inquirer took apjxopriate steps to withdraw from  all m ailers on beh alf o f the o u st including petitioning the D is­trict o f Colum bia Superior C o u rt to per­mit him to withdraw as counsel for the trust in three other pending actions and drafting the papers necessary fo r his re­moval as trustee under the n o c securing the deed o f mist in the real estate transaction.

o f approxim ately 514,000 doe to th? Inquirer rem ained unpaid b y  the m m . Inquirer asserted a  lien again st the ch­eat’ s file s, including the original o f the prom issory notes and the letter o f credit, and has refused several requests to turn over the file s , pending satisfactory ar- ningem eats fo r paym ent. T b e m ost recent request fo r the flie s  w as m ade in  January, 1992.
In  Ju n e, 1991, Trustee B  sought judi­c ia l instructions w ith respect to payment o f  576,624.16 in legal fees doe to five law  firm s, including Inquirer. Settlors o f tbe trust then file d  tu ii again st Trustee B , claim in g that Trustee B  had b rexb ed  its fiduciary duties, incurred unauthorized le g a l fires, m ism anaged trust assets, and m isused trust funds.
Apparently after Trustee B  sought in­structions from  the court a s to payment o f  the legal fees, the settlors terminated the oust and created a  second trust, under w hich Trustee A  and tbe settlors serve as co-trustees. T he settlors assigned a ll o f the assets o f the in itial rust to  the succes­sor m m .
Trustee B  has advised Inquirer that his deposition m ay be taken in  the pending litigation , and that it believes that infor­m ation disclosed to Inquirer by Trustee A  during the course o f  the professional rela­tionship is  not confidential as against Trustee B . Trustee A  disagrees.

D iscussion

Retaining lien.T be first question presented by the in­quiry is whether assertion o f a  retaining .lien  Is proper under tbe circum stances presented. U n til January 1 ,1 9 9 1 , the pro­priety o f Inquirer's assertion o f a retain­in g  lien under the D istrict o f Colum bia C od e o f  Professional Responsibility was clear beyond an y serious dispute.1
Tbe D istrict o f C olum bia R ules o f Pro­fessional Conduct are n o less d ear, but require a contrary conclusion:

I n  connection with m y tamimtion
1 S „  Role 5- 103(A), D i n r i a  o f  CokmbU Cofc 

o f P re fcukot] Rwpocibllityi OpMan 59 (tar­
da tod): Opinion 90 (19*0). S u  g tw a i f y  Opinion 
107 (O a . 37. 19*1); Opinion 103 (19*1). indeed. 
the propriety o f focutrerh M iatico o f t  training 
t in  under the Com <mi confirmed by f a  Vkc 
Q u i t  o f this CorrmlooB b y  l e w  daud September 
14. 19t9, and again by Anicam  Bar C ow e l in 
O aob tf 1  1990. di(m ining. ■ ooaplaim 1 M  
against the Inquirer hi connection with hit mnjrion 
o f the flfea.
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FORMAL OPINION NO. 130

The Committee has been asked to answer the question of 
whether i t  is a vio lation of the Idaho Rules of Professional 
Conduct to "record a telephone conversation without 
notifying the other party or parties that the conversation 
is  being recorded." Particular attention is directed to 
instances involving "conversations with clients, opposing 
counsel, potential witnesses, and members of the public."

The recording of telephone conversations is permitted 
by Federal Law, 18 U.S.C. S  2511, and Idaho Law, IC 5 5  
18-6701 et. seg. As long as one party to the conversation 
consents, a recordation may be made, without notice to any 
other participant in the conversation. Therefore, the 
recordation of a telephone conversation, in the manner 
prescribed by these statutes, would not be criminal conduct 
prohibited by IRPC 8.4(b). The Committee feels, however, 
that such recordation would nonetheless be a violation of 
IRPC 8.4(d) which states: "It is professional misconduct
for a lawyer to: . . .  (d) engage in  conduct that is
pre judic ia l to the administration of justice; . . .

Judicial system philosophy has, particularly in the 
past f if ty  years, shifted from " lit igation  by ambush" to one 
of lit ig a t io n  after f u l l  disclosure. The purposes of the 
change have been to provide dispute resolution based cn a l l  
of the relevant facts, to expedite lit iga tio n  and to 
decrease the cost of lit ig a t io n . This philosophy has been 
most apparent in the instigation and broadening of the rules 
of discovery.

Judicial philosophy also favors resolving disputes 
without a t r ia l .  Thi3 is promoted by the ava ilab ility  of 
information through use of discovery, pre-trial conferences 
and a change in the rules of evidence, which now exclude 
testimony regarding settlement negotiations to establish 
l ia b i l i t y .  The exclusion is based on the theory that cases 
are more like ly  to settle i f  a person does not have to be 
cautious about what is said during such negotiations.

 ̂ The Committee has also considered the application of IRPC 
4.4 and 8.4(c). IRPC 4.4. prohibits the use of "methods of 
obtaining evidence that violate the legal rights . . ."  of 
third person*. IRPC 8.4(c) deems i t  ..."misconduct for a 
lawyer to: . . . ( c )  engage in  conduct involving dishonesty, 
fraud, deceit or misrepresentation;... ." Although these 
rules may be applicable to the questions presented, the 
Committee has ducided that IRPC 8.4(d) is suffic iently 
dispositive of the question.
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I t  is the opinion of the Committee that undisclosed 
recordation of communications between attorneys, or an 
attorney and a potential witness does not encourage the 
ju d ic ia l system's objectives. People are more cautious, and 
therefore less candid in the ir discussions, when they know, 
or believe their conversations are being recorded. People 
are arguably even more cautious with recordations than they 
are with written documents. With written documents, at 
least there ia time to review the language and consider its 
consequences before signature. With conversations, there 
usually is much less, i f  any, opportunity to f irs t  reflect 
on what should be said and the consequences of the 
statments. The result is a less voluntary disclosure of 
information.

The fa ilure of a free exchange of information forces a 
resort to the formal discovery processes. As every attorney 
knows, these processes take longer, cost the c lient more, 
and, in many cases, are less effective than a frank 
discussion. Decreasing the flow of information, which 
prolongs lit ig a t io n  and increases its  costs violates 
ju d ic ia l system philosophy, and therefore, can only be 
viewed as prejudic ia l to the administration of justice.

The Committee is cognizant of the arguments made for 
allowing recordation of telephone conversations of attorneys 
and witnesses. Recordation obviously makes i t  more 
d if f ic u lt  for either an attorney or a witness to change 
the ir statement. Also, i f  there is a misunderstanding, 
there is  some record to determine what was said, and 
possibly meant. However, i f  the attorney is concerned a 
person w il l testify d ifferently from what he says on the 
telephone, the attorney can either ask permission to record 

' or inform the potential witness the conversation w il l  be 
recorded.. The attorney also has the options to take a 
deposition or do an in-person interview in  the presence of a 
th ird  party.

Regarding conversations with another attorney, a 
misunderstanding can be avoided by any of the simple 
expedients that most lawyers presently use. Examples of 
these are: a confirmation le tte r , stipulation or other
w riting memorializing the conversation. Lawyers, above a l l  
professionals, know that a written memorial of a transaction 
is  best because i t  is done only after there has been an 
opportunity to reflect, and is  also intended to embody the 
entire agreement, rather than being only a portion of 
protracted discussions. -

Having addressed tha issue of recording the 
conversations of prospective witnesses and another attorney, 
the Committee now addresses the inquiry regarding record­
ation of clients and members of the public . As to c lients, 
a l l  conversations between an attorney and the client are
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confidentia l, which every client has a right to expect and 
require. Therefore, the recordation of such a conversation 
should not impede the candid discussions between the c lient 
and the attorney. As to "members of the public", a category 
go broad as to include a l l  persons in  a l l  situations, the 
Committee cannot frame an opinion which is equally so a l l  
inc lusive . Therefore, the Committee can only recommend that 
the attorney keep in  mind the parameters set out in  this 
Opinion.
Dated this 10th day of May, 1989.

i

Frank H. Hicks, Chairman

TOTAL P .05
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OPINION ALLOWS LAWYERS TO TAPE CALLS

By Matthew Goldstein

IN A BREAK with precedent, the New York County Lawyers’ Association's ethics 
committee has concluded that an attorney may secretly record a telephone 
conversation with a c lien t or another attorney without v io la t in g  eth ica l 
precepts.

TEXT OF OPINION - PAGE 2

The County Lawyers' Committee on Professional Ethics, in  it s  Opinion 696, 
rejected the reasoning of a 1974 New York State Bar Association ethics opinion 
which had strongly disapproved the covert taping of attorney telephone 
conversations in  most circumstances.
While not advocating the practice of secretly taping c a lls , the County 

Lawyers' committee's opinion called the reasoning in  N.Y. Ethics Opinion 328 
"••npersuasive" and lacking in  authority . The committee concluded that there is  

specific provision in  the state Lawyer's Code of Professional Responsiblity 
tnat precludes attorneys from taping th e ir  telephone c a lls .
The County Lawyers' opinion, released th is  week, s im ila r ly  c r it ic ized  a 1974 

American Bar Association ethics opin ion , which also had concluded that private 
attorneys should not tape the ir conversations.

'Elaborate Devices'

"Perhaps, in  the past, secret recordings were considered malevolent because 
extraordinary steps and elaborate devices were required to accomplish such 
recordings," said the committee. "Today, recording a telephone conversation 
may be accomplished by the touch of a button, and we do not believe that such 
an act, in  and of it s e lf , is  unethical."
However, the opinion warned that covert taping of telephone c a lls  could ra ise 

serious "practical concerns" for lawyers. For instance, the committee noted 
that a taped conversation might be usable evidence at t r ia l  and that widespread 
taping might intim idate c lien ts . I t  also said taping might cause lawyers not 
to speak honestly with one another.
Stephen J. Blauner, chairman of the County Lawyers' ethics committee, said the 

taping issue was "terrib ly  controversial" and he expects the opinion to spark 
debate.
The 20-member committee issued it s  opinion in  response to two inqu ir ies  from 

attorneys over the propriety of taping telephone conversations. Mr. Blauner 
said the opinion was approved by more than a majority of the committee.
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"As a natter of professional ethics, we are not saying that you should do 

th is ,"  said Mr. Blauner, a partner with Milbank, Tweed, Hadley t  McCloy. " If 
the bar believes the conduct the committee has approved of w i l l  lead to furtb'"- 
c rit ic ism  of the lega l profession, then i t  might be an appropriate subject f> 
the American Bar Association or the New York State Bar Association to 
consider."

State Bar's Stand

New York University Law Professor Deborah H. Schenk, chairwoman of the New 
York State Bar Association's Committee on Professional Ethics, said that based 
on a s tr ic t  reading of the Code of Professional Responsib ility , the decision in 
Opinion 696 is  "not wholly ir ra t io n a l."  However, she said the State Bar 
continues to oppose the secret taping of attorney telephone conversations and 
is  un like ly  to re v is it  the issue.
The state ethics opinion had re lie d  heavily on the ambiguous language in  

D isc ip linary Rule 1-102(A)(4 ), which proh ib its attorneys from engaging in  any 
conduct that involves "dishonesty, fraud, deceit or misrepresentation."
Both the State Bar and ABA ethics opinions permitted prosecutors, in  lim ited 

circumstances, to secretly tape the ir telephone c a lls .
In  New York, as in  most states, a person can le g a lly  tape h is own telephone 

conversations without the consent of the other party.
Following is  the text of the opin ion:

QUESTION 696

TOPIC: Secret recording of telephone conversations.
DIGEST: A lawyer may secretly record telephone conversations with th ird

parties , provided one party to the conversation consents and the recording d' 
not v io la te  any applicable law or specific eth ica l ru le .
CODE: DR 1-102(A)(4 ), DR 7-102(A )(5 ), DR 7-104(A )(1), DR 7-109(A).

Question

This Committee has received various inqu ir ies from lawyers who wish to record 
the ir telephone conversations with th ird  parties , inc lud ing c lients and other 
lawyers, without such th ird  parties ' knowledge and also to assist c lients in  
secretly recording the ir telephone conversations with th ird  parties .
We have been asked to address whether secretly recording such telephone 

conversations vio lates any provision of the Lawyer's Code of Professional 
Responsibility (1990) (the Code).

Opinion

Numerous bar associations have opposed lawyers' partic ipation  in  secret 
recordings of telephone conversations on the ground that such conduct involves 
"dishonest, fraud, deceit or misrepresentation" w ith in the meaning of DR 1- 
102(A)(4). See, e .g . ,  ABA 337 (1974); N.Y. State 328 (1974). In  fact, th is  
Committee stated that "(t]he tape recording of a telephone conversation between 
two attorneys, whom the Committee assumes are adversaries, by one of the

Copyright (C) 1994 The New York Law Pub. Co.
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partic ipants fo r future use in  pending prospective lit ig a t io n  is  underhanded 
and deceptive and fa i ls  to satisfy the standards of Canon 22 [of the Canons of 
P*Sessional Ethics (1908) requ iring that a l l  acts of a lawyer be characterized 
1 candor and fa irness], and, consequently is  unethical and nonprofessional." 
N.Y. County 552 (1967).
Both ABA 337 and N.Y. State 328 p roh ib it secret recordings unless sanctioned 

by express statutory or ju d ic ia l authority . The ABA opinion, while c it in g  
various state ethics opinions, provides no independent reason for the 
p roh ib it ion . Likewise, the N.Y. State opinion provides no independent reason 
for p roh ib it in g  secret recordings, but rather re lie s  on such concepts as 
"elemental fa irness." We find  such reliance unpersuasive fo r reasons 
articu lated by the New York City ethics committee:

[W]e do not believe that eth ica l committees are free to determine what 
conduct is  un fa ir or lacking in  candor in  a vacuum. Unlike more e xp lic it  
e th ica l p roh ib it ions , concepts l ik e  candor and fairness take the ir content 
from a host of sources - articu lated and unarticulated - which presumably 
re flec t a consensus of the bar's or society's judgments. Without being 
unduly r e la t iv is t ic , i t  is  nevertheless possible that conduct which is  
considered un fa ir or even deceitfu l in  one context may not be so considered 
in  another.

N.Y. City 80-95 (1981).
We believe that the secret recording of a telephone conversation, where one 

party to the conversation has consented, cannot be deceitfu l per se. Since 
such conduct is  authorized by New York Penal Lav ss250.00 and 250.05 (McKinney 
1967), a party to a telephone conversation should reasonably expect the 
p o s s ib ility  that h is or her conversation may be recorded. See N.Y. State 515 
(1979) (perm itting lawyer to counsel c lie n t about le g a lity  of c lien t secretly 
recording conversation with th ird  party ).

fact, the ru le  against secret recordings has be-?n relaxed with respect to 
persecutors and defense counsel involved in  crimincj. investigations. See, 
e .g . ,  N.Y. City 80-95. Prosecutors use secret recordings pursuant to T it le  I I I  
of the Omnibus Crime Control Streets Act of 1968, which spec if ic a lly  authorizes 
the use of secret recordings by the federal government where one party to the 
conversation has consented.
As w e ll, normative standards change over time. Advertising, for example, was 

once considered to be unprofessional and, hence, unethical by th is Committee. 
After the decision of the U.S. Supreme Court in  Bates v. State Bar, 433 U.S.
350 (1977), however, most of the eth ica l strictures against advertising were 
removed. S im ila r ly , former pronouncements that secret recordings by lawyers 
are inconsistent with standards of candor and fairness are no longer v iab le in  
today's day and age. Perhaps, in  the past, secret recordings were considered 
malevolent because extraordinary steps and elaborate devices were required to 
accomplish such recordings. Today, recording a telephone conversation may be 
accomplished by the touch of a button, and we do not believe that such an act, 
in  and of it s e l f ,  is  unethical.
I t  should be noted that there may be circumstances in  which a secret recording 

would v io la te  specific provisions of the Code and thus would be e th ica lly  
improper. DR 7-102(A)(5) provides, for example, that a lawyer may not 
"[k]nowingly make a fa lse statement of law or fact." Accordingly, i f  a lawyer 
is  asked by the other party to the conversation whether the discussion is  being

Copyright (C) 1994 The New York Law Pub. Co.
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recorded, the lawyer may not fa lse ly  assert that the conversation is  not being 
recorded. S im ila r ly , DR 2-102(A)(4) states that a lawyer sha ll not engage in  
conduct invo lv ing misrepresentation. Thus, a lawyer may not use recorded 
statements out of context or in  an otherwise misleading way.
As w e ll, DR 7-104(A)(1) states that a lawyer sha ll not "[c)ommunicate or cause 

another to communicate on the subject of the representation with a party he 
knows to be represented by a lawyer in  that matter unless he has the p rio r 
consent of the lawyer representing such other party or is  authorized by law to 
do so." DR 7-104(A)(1) requires a lawyer to make reasonable inquiry to 
determine whether a person with whom he wishes to communicate is  represented by 
counsel in  the matter. See, e .g . ,  N.Y. State 607 (1990). I t  would be
e th ica lly  improper under th is  d isc ip lin a ry  ru le  for an attorney to record or 
cause to be recorded any conversation with an adverse party or witness 
represented by counsel without that party 's consent or p r io r knowledge.
We caution that the practice of seqretly recording telephone 

conversations raises various practica l concerns. For example, i f  i t  becomes 
commonplace fo r lawyers to record conversations with other lawyers, lawyers may 
become overly guarded in  the ir o ra l communications, thus impeding the lawyering 
process. Lawyers may also incur unnecessary costs to c lien ts  i f  tapes are to 
be transcribed. As w e ll, a c lien t who discovers, after the fact, that h is  or 
her lawyer recorded th e ir  telephone conversation may fee l betrayed and lose 
confidence in  h is or her lawyer. F in a lly , by recording a telephone 
conversation with a c lie n t or between a c lien t and a th ird  party, a lawyer may 
be creating discoverable evidence. This may resu lt in  an accompanying duty not 
to suppress such evidence. See DR 7-109(A).
These and other practica l concerns may rise  to the le ve l of eth ical problems 

in l ig h t  of a lawyer's duty to act competently, DR 6-101(A), and not to
in ten tiona lly  prejudice or damage a c lie n t during the course of the —
professional re la tionsh ip . DR 7-101(A)(3 ). Thus, a lawyer should carefu lly  
consider the practical effect of secretly recording a telephone conversation 
before proceeding.

Subject to the caveats described above, a lawyer may secretly record telephone 
conversations with th ird  parties , inc luding other lawyers, provided one party 
to the conversation has consented and provided that such recording does not 
v io la te  any applicable law or a spec ific  eth ical ru le .
9/10/93 NYU 1, (col. 1)
2ND OF DOCUMENT

Conclusion
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ALASKA BAR ASSOCIATION 
ETHICS OPINION 95-5

Undisclosed Tape Recording Of Conversations 
With Potential Witnesses In Crim inal Cases

T h e  B o a r d  of G o v e r n o r s  has b e e n  a s k e d  to d e t e r m i n e  w h e t h e r  
it is e t h i c a l l y  p r o p e r  for a c r i m i n a l  d e f e n s e  a t t o r n e y ,  or the 
c r i m i n a l  d e f e n s e  a t t o r n e y ' s  agent, to s u r r e p t i t i o u s l y  tape 
r e c o r d  i n t e r v i e w s  w i t h  p o t e n t i a l  w i t n e s s e s  w h e n  r e p r e s e n t i n g  a 
p e r s o n  a c c u s e d  of a c r i m i n a l  o f f e n s e .

T h e  s p e c i f i c  f a ct s p r e s e n t e d  are  t h a t  t h e  a t t o r n e y  and her 
i n v e s t i g a t o r ,  a p p o i n t e d  to r e p r e s e n t  a d e f e n d a n t  in a c r i m i n a l  
m a t t e r ,  w e r e  a c c u s e d  of m i s c o n d u c t ,  i n c l u d i n g  
m i s r e p r e s e n t a t i o n s  a n d  an a t t e m p t  to s u b o r n  p e r j u r y ,  b y  a 
w i t n e s s  c o n t a c t e d  d u r i n g  th e c o u r s e  of th e  d e f e n s e  
i n v e s t i g a t i o n  p r i o r  to trial. But  for th e A l a s k a  Bar 
A s s o c i a t i o n ' s  p r i o r  e t h i c s  o p i n i o n s ,  d e f e n s e  c o u n s e l  w o u l d  h a v e  
i n s t r u c t e d  he r i n v e s t i g a t o r  to s u r r e p t i t i o u s l y  t a p e - r e c o r d  the 
i n t e r v i e w  to i n d e p e n d e n t l y  v e r i f y  th e  s u b s t a n c e  of th e  
c o n v e r s a t i o n  at trial.

A f t e r  a t h o r o u g h  r e v i e w  of th e q u e s t i o n  p r e s e n t e d ,  the 
B o a r d  c o n c l u d e s  that c r i m i n a l  d e f e n s e  c o u n s e l  r e t a i n e d  or 
a p p o i n t e d  to d e f e n d  a p e r s o n  a c c u s e d  of a c r i m e  m a y  
s u r r e p t i t i o u s l y  t a p e  r e c o r d  i n t e r v i e w s  w i t h  p o t e n t i a l  w i t n e s s e s  
in the c r i m i n a l  c a s e s  p r o v i d e d  th e  a t t o r n e y  or t h e  i n v e s t i g a t o r  
a c t i n g  at the d i r e c t i o n  of the a t t o r n e y  c l e a r l y  i n f o r m s  the 
p o t e n t i a l  w i t n e s s  of th e i n t e r v i e w e r’s i d e n t i t y  a n d  s p e c i f i c  
a s s o c i a t i o n  w i t h  the ac cus ed .

DISCUSSION

T h e  t r a d i t i o n a l  p r o h i b i t i o n  a g a i n s t  s u r r e p t i t i o u s  ta pe  
r e c o r d i n g  of c o n v e r s a t i o n s  b y  a t t o r n e y s  b e g a n  w h e n  the  A m e r i c a n  
Bar A s s o c i a t i o n  a d o p t e d  A B A  F o r m a l  O p i n i o n  No. 337  on  A u g u s t  
10, 1974. T h i s  e t h i c s  o p i n i o n  p r o h i b i t e d  s u r r e p t i t i o u s  ta p e 
r e c o r d i n g s  of w i t n e s s  i n t e r v i e w s  b y  all l a w y e r s  e x c e p t

^ /U n d e r  m o s t  c i r c u m s t a n c e s ,  the  t a p e  r e c o r d i n g  of a 
c o n v e r s a t i o n  is legal so long as o n e  p a r t y  to t h e c o n v e r s a t i o n  
c o n s e n t s .  Se e  A S  4 2 . 2 0 . 3 0 0 ( b ) .  U n d e r  this o p i n i o n ,  law 
e n f o r c e m e n t  a t t o r n e y s  and t h e i r  a ge n t s  r e t a i n  t h e  e x c l u s i v e  
r i gh t to s u r r e p t i t i o u s l y  r e c o r d  i n t e r v i e w s  w i t h o u t  d i s c l o s i n g  
t h e i r  a g e n t ' s  a s s o c i a t i o n  w i t h  la w e n f o r c e m e n t  p u r s u a n t  to 
S t a t e  v. G l a s s , 5B3 P . 2d 872 ( A l a s k a  1978), m o d i f i e d ,  596 P . 2d 
10 ( Al as ka  1979).

-  1 -



p r o s e c u t o r s .  In the past, th e A l a s k a  B a r  A s s o c i a t i o n  r e l i e d  on 
t h i s  o p i n i o n  to f o r b i d  all l a w y e r s  f r o m  s u r r e p t i t i o u s l y  
r e c o r d i n g  c o n v e r s a t i o n s  w i t h  w i t n e s s e s  e x c e p t  p r o s e c u t o r s .^2/

T h e  B o a r d  n o w c o n c l u d e s  th at  A B A  F o r m a l  O p i n i o n  No. 337  no 
l o n g e r  j u s t i f i e s  a p r o h i b i t i o n  a g a i n s t  s u r r e p t i t i o u s l y  
r e c o r d i n g  i n t e r v i e w s  of p o t e n t i a l  w i t n e s s e s  b y  d e f e n s e  c o u n s e l  
in c r i m i n a l  c a s e s  for tw o re as on s.  Fi r st , it s e e m s  u n f a i r  that 
l a w  e n f o r c e m e n t  a g e n c i e s  c a n  r o u t i n e l y  r e c o r d  c o n v e r s a t i o n s  
w i t h  w i t n e s s e s  s u r r e p t i t i o u s l y  b u t  a g e n t s  of th e d e f e n s e  
c a n n o t .  S e co nd , w i t n e s s e s  w i t h  t e s t i m o n y  r e l e v a n t  to an 
a l l e g e d  c r i m e  h a v e  a r e d u c e d  e x p e c t a t i o n  of p r i v a c y  t h a t  t h ei r 
c o n v e r s a t i o n s  w i l l  no t  be r e c o r d e d  b y  p r o s e c u t o r s  or b y  d e f e n s e  
c o u n s e l .

I .  AUTHORIZING SURREPTITIOUS RECORDING BY PROSECUTORS BUT 
NOT DEFENSE COUNSEL IS FUNDAMENTALLY UNFAIR

A t  the outs et,  it is i m p o r t a n t  to r e c o g n i z e  that  A m e r i c a n  
Ba r A s s o c i a t i o n  F o r m a l  O p i n i o n  No. 337 a u t h o r i z e d  u s e  of an 
i n v e s t i g a t i v e  tool by  th e p r o s e c u t i o n  that it e x p r e s s l y  
w i t h h e l d  f r o m  c o u n s e l  for th e  a c c u s e d .  T h e  o p i n i o n  p r o v i d e d  
t ha t " [ w ] i t h  c e r t a i n  e x c e p t i o n s  . . .  no l a w y e r  s h o u l d  r e c o r d  
a n y  c o n v e r s a t i o n  w h e t h e r  b y  t a pe s or  o t h e r  e l e c t r o n i c  de v i c e ,  
w i t h o u t  the  c o n s e n t  or p r i o r  k n o w l e d g e  of all p a r t i e s  to the  
c o n v e r s a t i o n . "

T h e  e x c e p t i o n  r e f e r r e d  to in F o r m a l  O p i n i o n  No. 3 37  
a u t h o r i z e d  t h e  A t t o r n e y  G e n e r a l  fo r th e U n i t e d  S t a t e s  a n d  the  
p r i n c i p l e  p r o s e c u t i n g  a t t o r n e y  of a s t a t e  or l oc al g o v e r n m e n t  
in " e x t r a o r d i n a r y  c i r c u m s t a n c e s , "  or law e n f o r c e m e n t  a c t i n g  at 
t h e i r  d i r e c t i o n ,  to m a k e  s u r r e p t i t i o u s  t a p e  r e c o r d i n g s  for us e 
in c r i m i n a l  p r o c e e d i n g s .

N o t w i t h s t a n d i n g  the l i m i t a t i o n  to " e x t r a o r d i n a r y  
c i r c u m s t a n c e s , "  it is n o w  c o m m o n p l a c e  for law e n f o r c e m e n t

^ /A l a s k a  Bar A s s o c i a t i o n  E t h i c s  O p i n i o n  No. 7 8 - 1  a d o p t e d  
A m e r i c a n  Bar A s s o c i a t i o n  F o r m a l  O p i n i o n  No. 337. A l a s k a  Ba r 
A s s o c i a t i o n  E t h i c s  O p i n i o n  No. 83-2 e n d o r s e d  E t h i c s  O p i n i o n  No. 
78-.1 w i t h o u t  a na ly si s.  A l a s k a  Bar A s s o c i a t i o n  E t h i c s  O p i n i o n  
No. 91-4 h e l d  that an a t t o r n e y  a c t i n g  in a p e r s o n a l  c a p a c i t y  as 
a p a r t y  to a f a m i l y  law m a t t e r  c o u l d  no t s u r r e p t i t i o u s l y  r e c o r d  
c o n v e r s a t i o n s  w i t h  the o t h e r  p a r t y  to the  d i s p u t e .  F i n a l l y ,  
A l a s k a  Bar A s s o c i a t i o n  E t h i c s  O p i n i o n  No. 92-2 h e l d  t h a t  an 
a t t o r n e y  c o u l d  not e t h i c a l l y  us e a t r a n s c r i p t  of a t e l e p h o n e  
c o n v e r s a t i o n  w h i c h  a n o t h e r  a t t o r n e y  ha d s u r r e p t i t i o u s l y  
r e c o r d e d .

-  2 -



a u t h o r i t i e s  to us e  s u r r e p t i t i o u s  t a p e  r e c o r d i n g s  as an 
i n v e s t i g a t i v e  tool. Indeed, a g r o w i n g  n u m b e r  of j u r i s d i c t i o n s  
h a v e  r e c o g n i z e d  the i n c o n s i s t e n c y ,  b o t h  l o g i c a l l y  an d in terms 
of b a s i c  f ai rn e s s ,  in p e r m i t t i n g  a p r o s e c u t o r  to 
s u r r e p t i t i o u s l y  ta pe  r e c o r d  i n t e r v i e w s  w i t h  w i t n e s s e s ,  w h i l e  
p r o h i b i t i n g  d e f e n s e  c o u n s e l  f r o m  d o i n g  the  same.

A s  a res ul t , t h e s e  j u r i s d i c t i o n s  h a v e  d e t e r m i n e d  that, at 
le ast  in the  c r i m i n a l  j u s t i c e  c o n t e x t ,  an e x c e p t i o n  m u s t  also  
be m a d e  to p e r m i t  d e f e n s e  c o u n s e l  to s u r r e p t i t i o u s l y  t a p e  
r e c o r d  w i t n e s s  in t e r v i e w s .  S e e  O p i n i o n  90-02, C o m m i t t e e  on 
R u l e s  of P r o f e s s i o n a l  C o n d u c t  for t h e  S t a t e  of A r i z o n a  (M arc h 
16, 1990) ( p r o v i d i n g  that r e c o r d i n g  of w i t n e s s  c o n v e r s a t i o n s  by 
c r i m i n a l  d e f e n s e  a t t o r n e y s  or  t h e i r  a g e n t s  is e t h i c a l l y  
p e r m i s s i b l e  e i t h e r  for th e p u r p o s e  of p r o t e c t i n g  a g a i n s t  
p e r j u r y  or for the  p u r p o s e  o f o b t a i n i n g  i m p e a c h m e n t  m a t e r i a l  
s h o u l d  the t e s t i m o n y  of th e w i t n e s s  be d i f f e r e n t  at t ri al) ; 
K e n t u c k y  Ba r A s s o c i a t i o n  E t h i c s  O p i n i o n  No. E - 2 7 9  ( J a n u a r y  
1984) ( c o n c l u d i n g  that  it is e t h i c a l l y  p r o p e r  for an a t t o r n e y  
r e p r e s e n t i n g  a p e r s o n  a c c u s e d  in a c r i m i n a l  c a s e  to s e c r e t l y  
r e c o r d  w i t n e s s e s  in the c r i m i n a l  p r o c e e d i n g ) ;  B o a r d  of 
P r o f e s s i o n a l  R e s p o n s i b i l i t y  for the S u p r e m e  C o u r t  of T e n n e s s e e ,  
F o r m a l  E t h i c s  O p i n i o n  No. 86 -  F - 1 4 ( a )  J u l y  18, 1986)
( c o n c l u d i n g  t h a t  t h er e is no e t h i c a l  i m p r o p r i e t y  in s e c r e t l y  
r e c o r d i n g  p o t e n t i a l l y  a d v e r s e  w i t n e s s e s  in c r i m i n a l  c a s e s  for 
the p u r p o s e  of p r o v i d i n g  a m e a n s  of i m p e a c h m e n t  in a c r i m i n a l  
t r i a l  p r o v i d e d  th a t o n e  p a r t y  to the c o n v e r s a t i o n  c o n s e n t s  to 
the r e c o r d i n g )  .^2/

T h e  B o a r d  f i n d s  r e a s o n i n g  o f f e r e d  b y  t h e  C o m m i t t e e  on R u l es  
of P r o f e s s i o n a l  C o n d u c t  for the S t a t e  of A r i z o n a  to be 
p a r t i c u l a r l y  p e r s u a s i v e .

If t h e r e  are  no le gal r e s t r i c t i o n s  
a g a i n s t  o n e - p a r t y  c o n s e n s u a l  r ec o r d i n g ,  
and law e n f o r c e m e n t  a g e n t s  are 
a d d i t i o n a l l y  a l l o w e d  to e n g a g e  in s u c h  
a c t i v i t i e s ,  t h e n  the c r i m i n a l  d e f e n s e  
lawyer, in f u l f i l l i n g  hi s or her  legal 
a n d  e t h i c a l  d u t i e s  to z e a l o u s l y  
r e p r e s e n t  a c li en t,  m u s t  e q u a l l y  be 
p e r m i t t e d  to d e v e l o p  i m p o r t a n t

/̂ /At  least o n e  c o u r t  has f ou nd  the d i s p a r i t y  b e t w e e n  
p r o s e c u t o r s  a n d  d e f e n s e  c o u n s e l  to c o n s t i t u t e  a v i o l a t i o n  of 
e q u a l  p r o t e c t i o n  p r o v i s i o n s  of the C o n s t i t u t i o n .  K i r k  v. 
S t a t e , 526 S . 2d  223, 227 ( L o u i s i a n a  1988).
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i m p e a c h m e n t  e v i d e n c e  t h r o u g h  this  
m e t h o d .  T h e  i m p o r t a n c e  of p r e v e n t i n g  
p e r s o n s  f r o m  t w i s t i n g  th e t r u t h  may, 
d e p e n d i n g  o n  the c i r c u m s t a n c e s ,  be 
n e c e s s a r y  to e f f e c t i v e  r e p r e s e n t a t i o n  
of a c r i m i n a l l y  a c c u s e d  cl i e n t .

O p i n i o n  9 0 -0 2 at 5-6.

T h e  A r i z o n a  C o m m i t t e e  c o n c l u d e d :
[T]he r e c o r d i n g  of w i t n e s s  c o n v e r s a t i o n s  by  
c r i m i n a l  d e f e n s e  a t t o r n e y s  o r t h e i r  agen ts , 
w i t h  t h e  c o n s e n t  of o n l y  o n e  p a r t y  to t h e  
c o n v e r s a t i o n ,  m a y  b e e t h i c a l l y  p e r m i s s i b l e  
e i t h e r  for t h e  p u r p o s e  of p r o t e c t i n g  a g a i n s t  
p e r j u r y  o r  fo r t h e  p u r p o s e  of o b t a i n i n g  
i m p e a c h m e n t  m a t e r i a l  s h o u l d  th e  t e s t i m o n y  of 
t h e  w i t n e s s  be  d i f f e r e n t  at tri al .

Id.

In A l a s k a ,  law  e n f o r c e m e n t  a g e n c i e s  r e g u l a r l y  us e  
s u r r e p t i t i o u s  t a p e  r e c o r d i n g s  in c r i m i n a l  i n v e s t i g a t i o n s .  See 
P a l m e r  v. S t a t e . 604 P . 2d 1106 ( A l a s k a  1978) ( h o l d i n g  that a 
s u s p e c t  u n d e r  a r r e s t  n e e d  not be  w a r n e d  t h a t  hi s  or her 
c o n v e r s a t i o n s  or a c t i o n s  are b e i n g  v i d e o t a p e d ) ;  C i t y  and 
B o r o u g h  of J u n e a u  v. O u i n t o. 684 P . 2 d  127 ( A l a s k a  1984)
( h o ld in g that p o l i c e  o f f i c e r s  m a y  s u r r e p t i t i o u s l y  ta p e r e c o r d  
c o n v e r s a t i o n s  w i t h  c i t i z e n s  d u r i n g  i n v e s t i g a t o r y  s t o p s  and 
ar r es t s ) ;  S t e p h a n  v. S t a t e . 711 P . 2d 1156 ( A l a s k a  1985)
( h o ld in g that u n e x c u s e d  f a i l u r e  to t a p e  r e c o r d  c u s t o d i a l  
i n t e r r o g a t i o n s  v i o l a t e s  the d u e  p r o c e s s  p r o v i s i o n s  of the 
A l a s k a  C o n s t i t u t i o n ) .

T h e  r a t i o n a l e  for e a c h  of t h e s e  h o l d i n g s  is th at  A l a s k a  
c i t i z e n s  do not  h a v e  a r e a s o n a b l e  e x p e c t a t i o n  of p r i v a c y  that 
t h e i r  c o n v e r s a t i o n s  w i l l  not be r e c o r d e d  in th e  c o n t e x t  of 
c r i m i n a l  i n v e s t i g a t i o n s  c o n d u c t e d  b y  A l a s k a  la w  e n f o r c e m e n t .

I I .  ALASKA NO LONGER RECOGNIZES AN EXPECTATION OF PRIVACY 
THAT CONVERSATIONS OF WITNESSES IN CRIMINAL CASES WILL 
NOT BE SURREPTITIOUSLY RECORDED

T h i s  s a m e  a n a l y s i s  n o w  a p p l i e s  to d e f e n s e  c o u n s e l  and his 
or her i n v e s t i g a t o r .  A S  1 2 . 6 1 . 1 2 0 ( c ) ,  e n a c t e d  b y  the A l a s k a  
L e g i s l a t u r e  in 1991, p r o v i d e s :

If a p e r s o n  r e p r e s e n t i n g  the  d e f e n d a n t ,  
i n c l u d i n g  the d e f e n d a n t ' s  a t t o r n e y  or a 
p e r s o n  s p e c i f i e d  by the c o u r t  u n d e r  (b) of 
this  s e c t i o n  [ d e f e n d a n t s  n o t  r e p r e s e n t e d  by
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c o u n s e l ] ,  c o n t a c t s  the v i c t i m  of an o f f e n s e  
w i t h  w h i c h  th e  d e f e n d a n t  is ch ar g e d ,  th e 
p e r s o n  s h a ll  c l e a r l y  i n f o r m  t h e  v i c t i m

(1) of t he  p e r s o n ' s  i d e n t i t y  and 
s p e c i f i c  a s s o c i a t i o n  w i t h  the  d e f e n d a n t ;

(2) that  th e v i c t i m  does  not h a v e  to 
t a l k  to t h e  p e r s o n  u n l e s s  t h e  v i c t i m  
w i s h e s ;  and

(3) that  the  v i c t i m  m a y  h a v e  a 
p r o s e c u t i n g  a t t o r n e y  or o t h e r  p e r s o n  
p r e s e n t  d u r i n g  the int er vi ew .

A  c o m p l a i n i n g  v/itness w h o  a g r e e s  to s p e a k  w i t h  a d e f e n s e  
i n v e s t i g a t o r  af ter  r e c e i v i n g  the a d v i s e m e n t  p r e s c r i b e d  b y  A S  
1 2 . 6 1 . 1 2 0 ( c )  has no m o r e  l e g i t i m a t e  e x p e c t a t i o n  of p r i v a c y  than 
the c i t i z e n  d e a l i n g  w i t h  a p o l i c e  i n v e s t i g a t o r .  H e  or  she  
k n o w s  or s h o u l d  k n o w  tha t the  d e t a i l s  of th e  c o m p l a i n t  w i l l  be 
a i r e d  in a p u b l i c  forum.

T h e  w i t n e s s  in a c r i m i n a l  c a s e  is s i m i l a r l y  s i t u a t e d .  O n c e  
a d e f e n s e  i n v e s t i g a t o r  and the c l i e n t  are i d e n t i f i e d ,  th e 
w i t n e s s  k n o w s  or s h o u l d  k n o w  that  the  m a t t e r  u n d e r  d i s c u s s i o n  
is of p u b l i c  c o n c e r n  a n d  w i l l  be d e c i d e d  in a f o r u m  o p e n  to the 
p u bl ic . T h e  w i t n e s s  h a s  a b s o l u t e l y  no e x p e c t a t i o n  of p r i v a c y  
and, of c ou rse , k n o w s  or  s h o u l d  k n o w  that he or s h e  is s u b j e c t  
to s u bp oe n a.  O n l y  a c c u r a c y  is s e r v e d  b y  the s u r r e p t i t i o u s  
r e c o r d i n g  of a w i t n e s s '  s t a t e m e n t .  B o t h  the t o n e  an d the 
c o n t e n t  of the i n v e s t i g a t o r ' s  q u e s t i o n s  are p r e s e r v e d  a l o ng  
w i t h  the w i t n e s s e s  o w n  wo r ds .

A n y  d a n g e r  that d e f e n s e  c o u n s e l  m i g h t  take  a w i t n e s s '  
s t a t e m e n t s  out of c o n t e x t  to g a i n  an u n f a i r  a d v a n t a g e  in 
c r i m i n a l  l i t i g a t i o n  is f o r e c l o s e d  b y  L o w e r v  v. S t a t e . 762 P . 2d 
457, 468 (Ala ska  App. 1988) ( h o l d i n g  that if d e f e n s e  c o u n s e l  
u s e s  an i n v e s t i g a t o r ' s  r ep o r t  to i m p e a c h  a w i t n e s s  at trial, 
th e p r o s e c u t o r  m a y  r e q u e s t  and d e f e n s e  c o u n s e l  is r e q u i r e d  to 
d i s c l o s e  the e n t i r e  re p o r t  (or r e c o r d i n g )  to the s t a t e . )  See 
als o A l a s k a  R u l e  of E v i d e n c e  6 13 (b )( 2 ) ("In e x a m i n i n g  a w i t n e s s  
c o n c e r n i n g  a p r i o r  s t a t e m e n t  m a d e  by  him, w h e t h e r  w r i t t e n  or 
not, the s t a t e m e n t  n e e d  not be s h o w n  nor its c o n t e n t s  d i s c l o s e d  
to h i m  at that time, but on re q u e s t  shall be s h o w n  or d i s c l o s e d  
to o p p o s i n g  c o u n s e l . " )

CONCLUSION

T h e  p r a c t i c a l i t i e s  of the  p r e s e n t  d a y  c r i m i n a l  j u s t i c e  
s y s t e m  are i n c o n s i s t e n t  w i t h  an y c o n t i n u e d  p r o h i b i t i o n  a g a i n s t  
s u r r e p t i t i o u s  r e c o r d a t i o n  of p o t e n t i a l  w i t n e s s e s  b y  d e f e n s e
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c o u n s e l .  B e c a u s e  it is n o w  c o m m o n  p r a c t i c e  for  la w e n f o r c e m e n t  
a g e n c i e s  to s u r r e p t i t i o u s l y  r e c o r d  i n t e r v i e w s  a n d / o r  
c o n v e r s a t i o n s  in c r i m i n a l  i n v e s t i g a t i o n s ,  the B o a r d  b e l i e v e s  
th a t  is u n f a i r  to p e r m i t  i n v e s t i g a t o r s  of law e n f o r c e m e n t  
a g e n c i e s  an d t he ir  a g e n t s  to use  t h i s  i n v e s t i g a t i v e  tool  
w i t h o u t  a l l o w i n g  i n v e s t i g a t o r s  for  th e de fe ns e.

M o r e o v e r ,  the  B o a r d  b e l i e v e s  t h a t  a p o t e n t i a l  w i t n e s s  in a 
c r i m i n a l  c a s e  no lo n ge r has  a r e a s o n a b l e  e x p e c t a t i o n  of p r i v a c y  
th a t his  or h e r  c o m m e n t s  a b o u t  m a t t e r s  r e l a t e d  to th e 
p r o s e c u t i o n  or  d e f e n s e  of t h e c a s e  w i l l  n o t  be  s u r r e p t i t i o u s l y  
r e c o r d e d .

F o r  all of t h e s e  r eas ons , t h e B o a r d  c o n c l u d e s  t h a t  the 
r e c o r d i n g  of w i t n e s s  i n t e r v i e w s  b y  c r i m i n a l  d e f e n s e  c o u n s e l  or 
t h e i r  a g e n t s  d o e s  not v i o l a t e  A l a s k a  D i s c i p l i n a r y  Ru le s ,  
p r o v i d e d  the a t t o r n e y  or the  i n v e s t i g a t o r  a c t i n g  at th e 
d i r e c t i o n  of the  a t t o r n e y  i n f o r m s  t h e  w i t n e s s  of the  
i n t e r v i e w e r ' s  i d e n t i t y  and  s p e c i f i c  a s s o c i a t i o n  w i t h  the
a c c u s e d . ^ /

A d o p t e d  b y  t h e  B o a r d  of G o v e r n o r s  o n  M a r c h  17, 1995.

260W P1M A1IUL

^ - ^ R e m o v i n g  t h e  b l a n k e t  p r o h i b i t i o n  f r o m  ta p e r e c o r d i n g  by 
c r i m i n a l  d e f e n s e  p r a c t i t i o n e r s  d o e s  not e l i m i n a t e  all e t h i c a l  
r e s t r i c t i o n s  on  the p r a c t i c e .  T h e r e  m a y  be c i r c u m s t a n c e s  in 
w h i c h  a s e c r e t  r e c o r d i n g  of a c o n v e r s a t i o n  v i o l a t e s  s p e c i f i c  
p r o v i s i o n s  of the  R u l e s  of P r o f e s s i o n a l  C o n d u c t .  F o r  e x a mp le , 
the p r o h i b i t i o n  in R u l e  4.1 a g a i n s t  " m a k i n g  f a l s e  s t a t e m e n t s  of 
m a t e r i a l  fa ct" w o u l d  a p p l y  if a l a w y e r  w e r e  a s k e d  b y  the  o t h e r  
p a r t y  to a c o n v e r s a t i o n  w h e t h e r  th e c o n v e r s a t i o n  w e r e  b e i n g  
r e c o r d e d .  U n d e r  t h o s e  c i r c u m s t a n c e s ,  the c r i m i n a l  d e f e n s e  
a t t o r n e y  c o u l d  not e t h i c a l l y  d e n y  the  r e c or di ng . S i m i l a r l y ,  
the  p r o h i b i t i o n  in R u l e  8.4 a g a i n s t  c o n d u c t  i n v o l v i n g  
" d i s h o n e s t y ,  fraud, d e c e i t  or m i s r e p r e s e n t a t i o n "  w o u l d  p r o h i b i t  
a c r i m i n a l  d e f e n s e  a t t o r n e y  f r o m  u s i n g  a r e c o r d e d  s t a t e m e n t  in 
a m i s l e a d i n g  way. M o r e o v e r ,  the B o a r d  d o e s  not  i n t e n d  b y  this 
o p i n i o n  to a u t h o r i z e  s u r r e p t i t i o u s  r e c o r d i n g s  of c o n v e r s a t i o n s  
w i t h  e i t h e r  o p p o s i n g  c o u n s e l  or th e ac cu se d.
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OPINION NO. 9 0 - 0 2
M a r c h  16, 1990

F A C T S ;

Th e  r e t a i n e d  i n v e s t i g a t o r  for th e p u b l i c  d e f e n d e r  s e r v­
ice in c o u n t y  X w i s h e s  to tape r ec o r d  an i n t e r v i e w  w i t h  a 
po te nti al  w i t n e s s  in a c r i m i n a l  ca s e w i t h o u t  the  k n o w l e d g e  of 
that wit n es s.  T h e  p u r p o s e  of this s u r r e p t i t i o u s  tap e r e c o r d­
ing is to o b t a i n  i m p e a c h m e n t  m a t e r i a l  on the w i t n e s s  s h o u l d  
the t e s t i m o n y  of the  w i t n e s s  be d i f f e r e n t  at the t ria l than 
in the inter vi ew.

Q U E S T I O N ;

Is it e t h i c a l l y  p r o p e r  for an a t t o r n e y  or t h e  a t t o r n e y ' s  
a g en t s  at his or her  d i r e c t i o n  to s u r r e p t i t i o u s l y  tape r e c o r d  
i n t e r v i e w s  of p o t e n t i a l  w i t n e s s e s  in a c r i m i n a l  c a s e ?

E T H I C A L  R U LE S C I T E D ;

A r i z o n a  R u l e s  of P r o f e s s i o n a l  C o n d u c t ,  S u p r e m e  C o u r t  
Rul e 42, 17A  A . R . S . ;

E R  3.1. M e r i t o r i o u s  C l a i m s  and C o n t e n t i o n s ;

. . .  A  l a w y e r  for the d e f e n d a n t  in a c r i m i n a l  
p r o c e e d i n g ,  or the r e s p o n d e n t  in a p r o c e e d i n g  that' 
co uld r e s u l t  in i n c a r c e r a t i o n ,  m a y  n e v e r t h e l e s s  so 
d ef e n d  the p r o c e e d i n g  as to r e q u i r e  that  e v e r y  
e l e m e n t  of the case be e s t a b l i s h e d .

E R  4.1. T r u t h f u l n e s s  in S t a t e m e n t s  to O t h e r s ;

In the c o u r s e  of r e p r e s e n t i n g  a c l i e n t  a law ye r 
shall not k n o w i n g l y ;

(a) m a k e  a f al se  s t a t e m e n t  of m a t e r i a l  fact 
or law to a t h i r d  p e r s o n ;  or

(b) f a i l  to d i s c l o s e  a m a t e r i a l  fact  to a 
third p e r s o n  w h e n  d i s c l o s u r e  is n e c e s s a r y  to av oid 
a s s i s t i n g  a c r i m i n a l  or f r a u d u l e n t  ac t by a c l ie n t,  
u n l e s s  d i s c l o s u r e  is p r o h i b i t e d  by E R  1.6.

ER 4.3. D e a l i n g  w i t h  U n r e p r e s e n t e d  P e r s o n ;

In d e a l i n g  on b e h a l f  of a c l i e n t  w i t h  a p e r s o n  wh o 
is not r e p r e s e n t e d  by  cou ns el , a la wy e r  s h a l l  not 
s t at e or im pl y that  the lawyer is d i s i n t e r e s t e d .
W h e n  the l a w y e r  k n o w s  or r e a s o n a b l y  s h o u l d  k n o w  
that the u n r e p r e s e n t e d  p e r s o n  m i s u n d e r s t a n d s  the 
l a w y e r ' s  role in the ma t t e r ,  the la wy er  s h a l l  m a k e  
r e a s o n a b l e  e f f o r t s  to c o r r e c t  the m i s u n d e r s t a n d i n g .



E R  4.4. R e s p e c t  for R i g h t s  of T h i r d  P e r s o n s ;

In r e p r e s e n t i n g  a c l ie n t,  a l aw y e r  s h a ll  not 
use m e a n s  that h a v e  no s u b s t a n t i a l  p u r p o s e  o t h e r  
than to e m b a r r a s s ,  de la y,  or b u r d e n  a t h ir d  perso n, 
or use m e t h o d s  of o b t a i n i n g  e v i d e n c e  t h a t  v i o l a t e  
the l e ga l  rig ht s of su ch  a p e rs on .

E R  8.4. M i s c o n d u c t ;

It is p r o f e s s i o n a l  m i s c o n d u c t  for a l a w y e r  to;

(a) v i o l a t e  or a t t e m p t  to v i o l a t e  the r ul es 
of p r o f e s s i o n a l  c o n d u c t ,  k n o w i n g l y  a s s i s t  or ind uc e 
a n o t h e r  to do so, or do so t h r o u g h  the a c t s  of 
a n o t h e r ;

* * * * *

(c) e n g a g e  in c o n d u c t  i n v o l v i n g  d i s h o n e s t y ,  
fraud, d e c e i t  or m i s r e p r e s e n t a t i o n ;

* * * * *

R E L E V A N T  P R I O R  O P I N I O N S ;

1. O p i n i o n  No. 176A, d a t e d  S e p t e m b e r  21, 1965 - O n e  
a t t o r n e y  s h o u l d  not r e c o r d  s u r r e p t i t i o u s l y  a t e l e p h o n e  c o n­
ve r s a t i o n  w i t h  a n o t h e r  a t t o r n e y  to be later p l a y e d  back to 
hi s clie nt.

2. O p i n i o n  No. 74-18, d a t e d  A u g u s t  6, 1974 - A n  a t t o r­
ney m a y  not s u r r e p t i t i o u s l y  r e c o r d  a c o n v e r s a t i o n  w i t h  a w i t­
ness, p o t e n t i a l  w i t n e s s  or p o t e n t i a l  a d v e r s e  pa rt y.  (V aca te d 
by O p i n i o n  No. 75-13 of J u n e  11, 1975.)

3. O p i n i o n  No. 74-35, d a t e d  N o v e m b e r  5, 1974  - The  
c o m m i t t e e  o pi ned , f o l l o w i n g  its O p i n i o n  No. 74-18, that a 
c o u n t y  a t t o r n e y  or d e p u t y  c o u n t y  a t t o r n e y  c a n n o t  e t h i c a l l y  
c a u s e  or e n c j u r a g e  p o l i c e  or o t h e r  i n v e s t i g a t o r s  to s u r r e p t i­
t i o u s l y  tape r e c o r d  a c o n v e r s a t i o n  w i t h  a w i t n e s s  or p o t e n­
tial d e f e n d a n t .  ( Va ca t e d  by O p i n i o n  No. 7 5 - 1 3  of J u n e  11,
1975).

4. O p i n i o n  No. 75-13, d a t e d  J u n e  11, 19 7 5 - T h e  c o m­
m i t t e e  o pi ned , m o d i f y i n g  an d v a c a t i n g  its O p i n i o n s  Nos. 74-18 
and 74-35, th at  the p r e v i o u s  a b s o l u t e  p r o h i b i t i o n  a g a i n s t  
s u r r e p t i t i o u s  tape r e c o r d i n g  s h o u l d  be s u b j e c t  to four  e x c e p­
tio ns p e r m i t t i n g  a l a w y e r  to s e c r e t l y  record;

(a) "an u t t e r a n c e  t h a t  is i t s e l f  a crime, suc h as 
an of fer  of a br i be , a threat, an a t t e m p t  to e x t o r t  
or an o b s c e n e  t e l e p h o n e  call";
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(b) " . . .  a c o n v e r s a t i o n  in o r d e r  to p r o t e c t  h i m­
self, or his c l i e n t ,  f r o m  h a r m  that w o u l d  r es u l t  
f r o m  p e r j u r e d  t e s t i m o n y .  In t h i s  c a t e g o r y ,  h o w­
ever, it is i m p o r t a n t  to n o t e  th a t the p u r p o s e  of 
the s e c r e t  r e c o r d i n g  is s o l e l y  to p r o v i d e  a s hi e l d  
for the la wy e r,  or his c l i e n t ,  and  t h a t  this  e x c e p­
tion d o e s  not a u t h o r i z e  s e c r e t  r e c o r d i n g s  for the 
pp . .oe of o b t a i n i n g  i m p e a c h m e n t  e v i d e n c e  or i n c o n­
s i s t e n t  s t a t e m e n t s . " ;

(c) " c o n v e r s a t i o n s  w i t h  i n f o r m a n t s  a n d / o r  p e r s o n s  
u n de r i n v e s t i g a t i o n  s i m p l y  as a m a t t e r  of s e l f­
pr o t e c t i o n . " ;  and

*

(d) c o n v e r s a t i o n s ,  etc., " w h e r e  s p e c i f i c a l l y  
a u t h o r i z e d  by s t a t u t e ,  c o u r t  rule  or c o u r t  o rd er ."

O P I N I O N ;

T h e  us e of s u r r e p t i t i o u s  tape  r e c o r d i n g  by a t t o r n e y s  in 
A r i z o n a  is a q u e s t i o n  of i n t e r e s t  to all c r i m i n a l  law p r a c t i­
ti on ers , g i v e n  the p r e s e n t  r e a l i t i e s  of l a w  e n f o r c e m e n t  
p r a c t i c e s .  U n l e s s  the r i g h t  to p r i v a c y  r e s t r i c t s  all s u r r e p­
titi ou s r e c o r d i n g ,  the u s e  of such  d e v i c e s  s h o u l d  not be 
f o r b i d d e n  to the c r i m i n a l  d e f e n s e  bar.

W i t h i n  A r i z o n a  ( c o n t r a r y  to the law in so me  o t h e r  j u r i s­
di c t i o n s ) ,  t h e r e  a p p e a r s  to be no s t a t e  or l o ca l p r o h i b i t i o n  
a g a i n s t  s u r r e p t i t i o u s l y  r e c o r d i n g  c o n v e r s a t i o n s  w h e r e  one 
p a r t y  to that c o n v e r s a t i o n  a g r e e s  to such r ec o r d i n g .  A.R .S.
§ 1 3 - 3 0 0 5 ( A )(2). U n d e r  f e d e r a l  law, s u r r e p t i t i o u s  r e c o r d i n g  
of c o n v e r s a t i o n s  w i t h  on e  p a r t y  c o n s e n t i n g  is a l s o  le gal  (18 
U.S.C. § 2510 ej: s e q . ), a l t h o u g h  a l o n g - s t a n d i n g  F e d e r a l  
C o m m u n i c a t i o n s  C o m m i s s i o n  r e g u l a t i o n  f o r b i d s  s u c h  r e c o r d i n g s  
u n l e s s  a d e q u a t e  n o t i c e  is g i v e n  to al l  p a r t i e s  by  the use of 
an a u t o m a t i c  tone w a r n i n g  d ev ice . T a p e d  c o n v e r s a t i o n s  
o b t a i n e d  in v i o l a t i o n  of this FCC r e g u l a t i o n  h a v e  be e n he ld  
n o t  to p r o h i b i t  the i n t r o d u c t i o n  of s uc h tapes. B a t t a g l i a  v. 
U n i t e d  S t a t e s , 349 F . 2 d  556, 559 (9th Cir. 1 9 6 5 ) , ~c e r t . 
d e n i e d , 382 U.S. 955 (1965). Th e s u r r e p t i t i o u s  r e c o r d i n g  of 
c o n v e r s a t i o n  a p p e a r s  to be l e g al  in r e l a t i o n  to i n - p e r s o n  and 
t e l e p h o n i c  c o n v e r s a t i o n s .  A d d i t i o n a l l y ,  t h er e is no q u e s t i o n  
th a t bo th  p a r t i e s  in a c r i m i n a l  c a s e  are e n t i t l e d  to i n t e r­
v i e w  p o t e n t i a l  w i t n e s s e s .  R u l e  15, A r i z o n a  R u l e s  of C r i m i n a l  
P r o c e d u r e .  For  t he se  r e a s on s,  the "legal r i g h t s "  of a t hir d 
p e r s o n  w o u l d  no t a p p e a r  to be v i o l a t e d  by s u r r e p t i t i o u s l y  
tap e r e c o r d i n g  an i n t e r v i e w  of a w i t n e s s .

T h e p r i o r  A r i z o n a  e t h i c s  d e c i s i o n s  on this s u b j e c t  m a t­
ter w e r e  b a s e d  on the E t h i c a l  C o n s i d e r a t i o n s  and D i s c i p l i n a r y  
R u l e s  in e f f e c t  in this s t a t e  p r i o r  t o the s u b s t a n t i a l  r e v i­
sio n s  ma de  by A r i z o n a  S u p r e m e  C o u r t  O r d e r  on S e p t e m b e r  7,
1984, e f f e c t i v e  F e b r u a r y  1, 1985. T h e s e  p r o v i s i o n s  —
D R 1 - 1 0 2 ( A ) ( 4 )  ( p r o h i b i t i o n  a g a i n s t  e n g a g i n g  in c o n d u c t
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i n v o l v i n g  d i s h o n e s t y ,  fraud, d e c e i t ,  or m i s r e p r e s e n t a t i o n )  
and C a n o n  9 ( a v o i d a n c e  of e v e n  the a p p e a r a n c e  of p r o f e s s i o n a l  
i m p r o p r i e t y )  —  can  no l o n g e r  p r o v i d e  the b a s i s  for p r o h i b i t­
ing s u r r e p t i t i o u s  r e c o r d i n g  of i n t e r v i e w s .  T h e  e t h i c a l  
a d m o n i t i o n  to a v oi d the a p p e a r a n c e  of i m p r o p r i e t y  no lon ger  
is s p e c i f i c a l l y  i n c l u d e d  in the 1 9 8 5  Ru les. A l t h o u g h  the 
p r e - 1 9 8 5  D i s c i p l i n a r y  R u l e  1 - 1 0 2 ( A ) ( 4 )  is s u b s t a n t i a l l y  
c o n t i n u e d  in E t h i c a l  R u l e  8.4( c),  th e a d d i t i o n  of n e w E t h i c a l  
R ul e 4.4 th a t a la w y e r  s h a ll  not u s e  " m e t h o d s  of o b t a i n i n g  
e v i d e n c e  t h a t  v i o l a t e  the l e g al  r i g h t s "  of t h i r d  p e r s o n s  
seems, by i m p l i c a t i o n ,  to a l l o w  the l e ga l  s u r r e p t i t i o u s  
r e c o r d a t i o n  of s t a t e m e n t s  of w i t n e s s e s .  C. W o l f r a m ,  M o d e r n  
Le ga l E t h i c s , S e c t i o n  12.4 .4,  pp. 6 4 9 - 6 5 0  (1986).

T h e  p r a c t i c a l i t i e s  of the p r e s e n t  d a y  c r i m i n a l  j u s t i c e  
s y s t e m  s e e n  to be i n c o n s i s t e n t  w i t h  a n y  c o n t i n u e d  p r o h i b i t i o n  
a g a i n s t  s u r r e p t i t i o u s  r e c o r d a t i o n  of a w i t n e s s .  M o r e  s p e c i f­
ically, it is c o m m o n  p r a c t i c e  for law e n f o r c e m e n t  a g e n c i e s  to 
s u r r e p t i t i o u s l y  r e c o r d  i n t e r v i e w s  a n d / o r  c o n v e r s a t i o n s  in 
c r i m i n a l  i n v e s t i g a t i o n s .  The  c o m m i t t e e  b e l i e v e s  that  a 
s e r i o u s  i m b a l a n c e  w o u l d  be c r e a t e d  by p e r m i t t i n g  law  e n f o r c e­
men t  a t t o r n e y s  and t h ei r a g e n t s  to use this d e v i c e  w i t h o u t  
a l l o w i n g  d e f e n s e  a t t o r n e y s  to do the same. I n de ed ,  at l e as t 
one c o u r t  has  f ou nd  t ha t  this d i s p a r i t y  c o n s t i t u t e s  an i m p e r­
m i s s i b l e  d e n i a l  of e q ua l  p r o t e c t i o n  of the law. K i r k  v.
S t a t e , 526 So. 2d 223, 227 (La. 1988). A d d i t i o n a l l y ,  e t h i c s  
c o m m i t t e e s  in o t h er  s t a t e s  w h i c h  h a v e  r e c e n t l y  c o n s i d e r e d  
this p r o b l e m  ha v e c o n c u r r e d  tha t f a i r n e s s  and the Si xth  
A m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  a l l o w  d e f e n s e  
a t t o r n e y s  or their a g e n t s  to s u r r e p t i t i o u s l y  tape  re co rd  
w i t n e s s e s  to the s a m e  e x t e n t  a c c o r d e d  l a w e n f o r c e m e n t  p e r­
sonne l.  S e e , K e n t u c k y  O p i n i o n  E - 2 7 9 , J a n ua ry , 1984;
T e n n e s s e e  E t h i c s  O p i n i o n  8 6 - F - 1 4 ( a ) , J u l y  18, 1986.

It is a l s o  v e r y  c o m m o n  for both p a r t i e s  in a c r i m i n a l  
p r o c e e d i n g  to h a v e  an i n v e s t i g a t o r  or o t h er  t h i r d  p a r t y  
p r e s e n t  d u r i n g  i n t e r v i e w s  for the so l e or s u b s t a n t i a l  p u r p o s e  
of e n a b l i n g  the t hi rd  p e r s o n  to t e s t i f y  to the s u b s t a n c e  of 
the c o n v e r s a t i o n s  s h o u l d  the s u b j e c t  of the i n t e r v i e w  t e s t i f y  
i n c o n s i s t e n t l y .  O b t a i n i n g  the p r e s e n c e  of an i n v e s t i g a t o r  or 
ot he r third p e r s o n  at i n t e r v i e w s  to act  as an i m p e a c h m e n t  
w i t n e s s  at t r i a l  is an e n c o u r a g e d  p r a c t i c e .  D u r i n g  the 
i n te rv ie w,  t h e r e  is no r e q u i r e m e n t  th at  the w i t n e s s  be w a r n e d  
of p o s s i b l e  i n c r i m i n a t i o n ,  the ne ed  for c o u n se l,  or n o t i c e  
that th e i n v e s t i g a t o r / t h i r d  p e r s o n  m a y  t e s t i f y  as an 
i m p e a c h m e n t  w i t n e s s  at tr ial s h o u l d  the w i t n e s s  t e s t i f y  
i n c o n s i s t e n t l y .

T h e  A B A  S t a n d a r d s  r e l a t i n g  to the A d m i n i s t r a t i o n  of 
C r i m i n a l  J u s t i c e  (Second E di ti o n ) ,  st at es , in p e r t i n e n t  part:

( F o o t n o t e  c o n t i n u e d  o n  n e x t  p a g e . )
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T h e r e  is a d i s t i n c t i o n  b e t w e e n  i n v e s t i g a t o r  i n t e r v i e w s  
and s u r r e p t i t i o u s  t a p i n g  in that, in the f o r m e r  case, the 
p e r s o n  b e i n g  i n t e r v i e w e d  is m o r e  l i k e l y  to infar that  w h a t  he 
is s a y i n g  to the i n v e s t i g a t o r  m a y  be t a k e n  d o w n  for l at er 
use. H o w e v e r ,  th e p r a c t i c a l  c o n s i d e r a t i o n s  in f a v o r  of 
tap i ng , w h e t h e r  by the  a t t o r n e y  or his i n v e s t i g a t o r ,  lie in 
the g r e a t e r  a c c u r a c y  of t h i s  m e t h o d .

C o n s i d e r i n g  the R u l e s  of P r o f e s s i o n a l  C o n d u c t  c u r r e n t l y  
in e f f e c t  and the r e a l i t i e s  of p r e s e n t  d a y  p r a c t i c e s ,  we mu st  
b r o a d e n  the s e n t i m e n t  e x p r e s s e d  in our p r i o r  O p i n i o n  No.
75 -1 3 that  an e t h i c a l  p r o h i b i t i o n  a g a i n s t  the s u r r e p t i t i o u s  
r e c o r d i n g  of w i t n e s s  i n t e r v i e w s  in a l e g al  m a n n e r  c a n n o t  be 
e s t a b l i s h e d  as a b l a n k e t  rule. T h a t  o p i n i o n  s o u g h t  to l i mi t 
s u r r e p t i t i o u s  r e c o r d a t i o n  to " r ar e c a se s w h e r e  t h e  a t t o r n e y  
ha s f i r s t  s a t i s f i e d  h i m s e l f  t h a t  t h e r e  are c o m p e l l i n g  f a ct s 
and c i r c u m s t a n c e s  j u s t i f y i n g  the us e of a s e c r e t  r e c o r d in g" . 
W h i l e  we a g r e e  t h a t  it is a w o r t h y  p r a c t i c e  to p r o t e c t  the 
p r i v a c y  r i g h t s  of A r i z o n a  c i t i z e n s  by p r o h i b i t i n g  s u r r e p t i­
tiou s r e c o r d i n g ,  or l i m i t i n g  s u r r e p t i t i o u s  r e c o r d i n g  of 
w i t n e s s e s  to i n s t a n c e s  w h e r e  t he re  are c o m p e l l i n g  c i r c u m­
sta n c e s ,  th a t is a m a t t e r  w h i c h  m o r e  p r o p e r l y  m u s t  be 
a d d r e s s e d  by the A r i z o n a  l e g i s l a t u r e  or th e A r i z o n a  S u p r e m e  
C o u r t  in its i n t e r p r e t a t i o n  of the A r i z o n a  C o n s t i t u t i o n .  If 
t h e r e  are no l e g al  r e s t r i c t i o n s  a g a i n s t  o n e - p a r t y  c o n s e n s u a l  
r e c o r d i n g ,  and l a w e n f o r c e m e n t  a g e n t s  are  a d d i t i o n a l l y  
a l l o w e d  to e n g a g e  in s u c h  a c t i v i t i e s ,  the n the c r i m i n a l

( F o o t n o t e  c o n t i n u e d  f r o m  p r e v i o u s  pa g e .)

S e c t i o n  4 -4 .3  R e l a t i o n s  w i t h  P r o s p e c t i v e  W i t n e s s e s  

* * * * *

nb) It is no t  n e c e s s a r y  for the la wy er  or the  l a w­
ye r ' s  i n v e s t i g a t o r ,  in i n t e r v i e w i n g  a p r o s p e c t i v e  
wi t ne s s ,  to c a u t i o n  the w i t n e s s  c o n c e r n i n g  p o s s i b l e  
s e l f - i n c r i m i n a t i o n  and  the n e e d  for co un se l .

* * * * *

"d) U n l e s s  the  l a w y e r  for the a c c u s e d  is p r e p a r e d  
to f o r e g o  i m p e a c h m e n t  of a w i t n e s s  by the l a w y e r ' s  
own  t e s t i m o n y  as to w h a t  the w i t n e s s  s t a t e d  in an 
i n t e r v i e w  or to se e k l e a v e  to w i t h d r a w  f r o m  the 
case in o r de r to p r e s e n t  su c h i m p e a c h i n g  t e s t i m o n y ,  
the l a w y e r  s h o u l d  a v o i d  i n t e r v i e w i n g  a p r o s p e c t i v e  
w i t n e s s  e x c e p t  in the  p r e s e n c e  of a third p e r s o n . "

T h e  A B A  s t a n d a r d s  h a v e  n o t  y e t  b e e n  a d o p t e d  or a p p r o v e d  by 
the A r i z o n a  S u p r e m e  Co ur t,  but w e  find t h e m  p e r s u a s i v e  on 
t h i s  issue.
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d e f e n s e  lawye r, in f u l f i l l i n g  his or her l e g a l  and e t h i c a l  
d u t i e s  to z e a l o u s l y  r e p r e s e n t  a c li en t,  m u s t  e q u a l l y  be 
p e r m i t t e d  to d e v e l o p  i m p o r t a n t  i m p e a c h m e n t  e v i d e n c e  t h r o u g h  
this me th od.  T h e i m p o r t a n c e  of p r e v e n t i n g  p e r s o n s  f r o m  
t w i s t i n g  the t r ut h may, d e p e n d i n g  on the c i r c u m s t a n c e s ,  be 
n e c e s s a r y  to the e f f e c t i v e  r e p r e s e n t a t i o n  of a c r i m i n a l l y  
a c c u s e d  cl ie nt . T h e r e f o r e ,  the d i s t i n c t i o n  d r a w n  in ou r 
O p i n i o n  No. 75 -13  b e t w e e n  s u r r e p t i t i o u s  r e c o r d i n g  to p r o t e c t  
a g a i n s t  p e r j u r y  (which the  o p i n i o n  p e r m i t t e d )  and  s u r r e p t i­
tious r e c o r d i n g  for i m p e a c h m e n t  p u r p o s e s  (wh ic h the o p i n i o n  
p r o h i b i t e d )  d o e s  not a p p e a r  to h a v e  any  b a s i s  in the p r e s e n t  
R u l e s  of P r o f e s s i o n a l  C c n d u c t .  T h e  r e s u l t  of our p r e s e n t  
o p i n i o n  s ee ms  in p e r f e c t  a c c o r d  w i t h  our O p i n i o n  No. 7 5- 13 
b e c a u s e  a s u r r e p t i t i o u s  r e c o r d i n g  w o u l d  o r d i n a r i l y  be us e d 
on l y w h e n  the w it ne s s ,  u n d e r  oath, m a k e s  a s t a t e m e n t  c o n t r a r y  
to the t a p e - r e c o r d e d  t e s t i m o n y ,  in p o s s i b l e  v i o l a t i o n  of the 
p e r j u r y  a n d / o r  f a l s e s w e a r i n g  s t a t u t e s .  S e e , A . R . S .
§§ 1 3 - 2 7 0 2  et s e q .

A c c o r d i n g l y ,  we c o n c l u d e  tha t th e r e c o r d i n g  of w i t n e s s  
c o n v e r s a t i o n s  by c r i m i n a l  d e f e n s e  a t t o r n e y s  or t he ir age nts , 
w i t h  the c o n s e n t  of o n l y  one p a r t y  to the c o n v e r s a t i o n ,  m a y  
be e t h i c a l l y  p e r m i s s i b l e  e i t h e r  for the p u r p o s e  of p r o t e c t i n g  
a g a i n s t  p e r j u r y  or for the p u r p o s e  o f  o b t a i n i n g  i m p e a c h m e n t  
m a t e r i a l  s h o u l d  the t e s t i m o n y  of the w i t n e s s  be d i f f e r e n t  at 
trial.

(90-02) 6



JUL-15-0? THU Id;?? FOX NO. 615?872dS0
BOARD OF PROFESSIONAL RESPONSIBILITY OF THESUPREME COURT OF TENNESSEEFORMAL ETHICS OPINION 86-F-l4(a)

Request ha9 been made fo r reconsideration and c la r if ic a t io n  of Formal Ethics Opinion Sl-F-14 concerning recording of conversations by crim inal defense attorneys without the knowledge of a l l  p arties to the conversation.
Formal Ethics Opinion 81-F-14 adopted ABA Formal Opinion 337 ruling that secret recording of conversations by an attorney con stitu tes conduct involving d ishon esty , frau d , d oceit or m isrepresentation in v io la tio n  nf D iscip lin ary  Rule 1-102(A) o f the Code of P rofession al R e sp o n sib ility ,E th ics  Opinions 81-F-14 and ABA 337 have been construed to exempt prosecutors and to allow  them to u t i l iz e  secret recordings in  conducting crim inal in v e stig a tio n s  where one party to the conversation has consented. The
Sr a c t ic a l  e f fe c t  of th is  in terp re ta tio n  o f the ethica opinions i3  the m posltion o f on e th ic a l prohibition on the use o f secret recordings by defense lawyers in  crim inal ca se s , thus depriving them of an in v e stig a tiv e  to o l a v a ila b le  to the prosecution.The use o f evidence is  geared toward e l ic i t in g  the tru th . Truth la  absolute and takes no s id e s . The defense should be given the sam8 opportunity to assume i t s  attainm ent.We recognize that secret recordings are a desirable tool in  detecting and proving crim e; and, that our le g a l tra d itio n  guarantees the f u l le s t  protection to a cr im in a lly  accused,There is  no e th ic a l impropriety in  se cre tly  recording p o te n tia lly  adverse w itnesses in  crim inal cases fo r the purpose of providing a means of impeachment in  a crim inal t r i a l ,  provided one party to the communication has consented and provided such recording doe9 not v io la te  any law.Furth er, any lawyer may record an utterance which is  i t s e l f  a felonious crim e, in clu d in g  bribe o ffe rs  and attempted e x to rtio n s, provided one party to the communication has consented and provided such recording does not v io la te  any law .Secret recordings of lawyers, c l ie n t s , w itnesses, or other persons in c i v i l  m atters is  in v io la tio n  of DR 1-10Z(A)(4) of the Code and prohibited.FORMAL ETHICS OPINION 81-F-14 is  hereby expressly rescinded.This 18th day of Ju ly  . 1986.
W illiam  R. W ll l lo , Chinn. W. J .  F lip p ln ___________ C e cil D. B ranstetterG. Wilson Horde, V-Chmn. Henry H. Hancock Michael B. CallawayJe r r y  C . C o lley  _  Charles T . Herndon Edwin C . Townsend

APPROVED AND ADOPTED BY THE BOARD



OPIN ION  N O  203 
O F  THE M ISS ISS IPP I BAR 

RENDERED  OCTOBER 34 , 1*92

PRA CT ICE  OF LA W : MAINTAIN ING THE IN TEG R ITY  O F  TH E  
PRO FESS IO N : An attorney may ethically record telephone conversations of an opposing parry without his knowledge or consent provided that such record­ing does net suggest dishonesty, fraud, deceit or misrepresentation and the in­formation recorded is of the type one might reasonably expea to be taken down for future use.
PRA C T IC E  O F  LA W : An attorney may not ethically advise a clieni to se­cretly record coniersations between partus if  this would violate a criminal statute.
PRA C T IC E  O F  LA W : An attorney may ethically use teieplanc conversa­tions secretly taped by his clieni without his knowledge to the cnent permittedby law.

The Elhie* Commiitec oFThe Mississippi Bar ha* been requested to render 
an opinion on the following factual scenario:

1) Attorney A is receiving a series o f threatening and h insting telephone 
calls from Attorney B who was formerly opposing counsel in a lawsuit. 
Linder what circumstances can A ethically record these conversations, 
with and without B's knowledge or consent?

2 ) Attorney Y  represents iane Doe in a domestic case. Doe indicates that 
her husband frequently uses their borne telephone to call his girlfriend. 
Doe asks for Attorney Y's advise about "bugging" ibe telephoto and re­
cording her husbv d’s conversation. Under what circumstances may 
Attorney Y  ethically advise the client to secretly record conversations 
between third parlies without their knowledge o r consent?

3 ) Client Doe describes the same focts as in No. 2 except that she informs 
Attorney Y that she has already recorded several conversations be­
tween her husband and his girlfriend without his knowledge o r consent 
and without the knowledge o f Attorney Y. What are Attorney Y's ethi­
cal obligstions in so far as the use o f there recordings as evidence, using 
information therefrom to further investigate the case and using the re­
cordings as pan o f settlement negotiations?

1.
REC O RD IN G  CONVERSATIONS W IT H  TH IRD  PA RT IES  

The general rule governing the surreptitious tape recording o f conversa­
tions was established by the Mississippi Supreme Coun in Neaerville v. Mis­sissippi State Bar. 397 So.2d 878 (M iss. 1981). Io that case, the Court 
determined that such tape recordings are not unethical when tbe act. consid­
ered within the context o f the circumstances, does oot rise to the level o f  dis­
honesty. fraud, deceit o r misrepresentation. 397 So.2d at 883. Specifically, 
the Court held that secret recordings are not per se unethical if the informa­
tion requested [by the attorney during the telephone conversation] is o f :uc]i a 
nature as to reasonably import to the person called the probability, i f  oot cer­
tainty. it would be taken down in some manner forfutore use. Id.

More recently, in AttomeyMv. The Mississippi Bar,__ So.2d   No. 90-
BA-0632 (decided July I , 1992. not yet reported), the Court stated: 

Generally speaking, an attorney is oot ethically bound to keep the 
confidences o f  any person other than his diem . Absent some ex­
press o r implicate assurance to the contrary, a person who speaks 
to an attorney with whom be has no attorney /client relationship 
must realize that his statements are subject to publication.

Slip Op. at 3 . The Coun went on to state that such recordings do not per se 
violate Rules 8 .4  (conduct invoicing dishonesty, fraud, deceit o r misrepre­
sentation o r conduct prejudicial to administration o f justice).

The Committee is o f the opinion that at a minimum, the lawyer should 
fairly identify himself, his representation and his purpose, and should ref ran  
from making false o r  misleading statements concerning whether the conver­
sation is being recorded. Although the Committee does oot condone or rec­
ommend the surreptitious recording o f telephone conversations with third 
panics, it is not unethical to do so within the limits set forth above.

2.
A DV IS IN G  A CL IEN T  TO  SECRETLY  '

REC O RD  TELEPHONE CONVERSATIONS 
The legality vtl non o f recording telephone conversations is a question o f 

criminal law and the Committee expresses no opinion on whether the facts 
presented would result in violation o f a criminal statute. To the extent the se­
cret tspe recording o f conversations by the client o f her spouse's conversa­
tions violates any criminal law or statute, the lawyer would be prohibited 
fromadvisingtheclienttoengsgeinsuchsaivity. Rule 1.2 governs this situ­
ation and provides:

A lawyer shall not counsel a client to engage, or assist a client, in 
conduc that a lawyer knows is criminal or fraudulent, but a law- 
yer may discus the legal consequences o f any proposed course of 
c txxka with a diem tnd may counsel or assist the client to make a 
good faith effort to determine the valid.-y, scope, meaning or ap­
plication o f  tbe law.

Ia fa a . i f  tbe saomey did advise the d ie a  o  commit an illegal a a . it 
would not only run afoul o f Rule 1.2 . but would also constitute a violation o f 
Pale 8 .4  which«— it an a a  o f  profess tonal misconduct for an attorney to 
violate the rale o r to knowingly assist or induct another to do so or do so 
throogh the acts o f another. I f  the client proposes this course o f condua, the 
attorney should i t i™ t  the rf'w pu -n ft-i o f committing such an a a  with the 
diem and advbe tbe diem is  to its possible illegality.

To the esseat tbe hen  presented are not ia violation o f a criminal law or 
totnte, itis  tbe opinion o f the Committee that the attorney may ethically ad- 
vne the diem to make the proposed tape recordings.

3 .
USE OF SEC RETLY  OBTAINED 

RECORD INGS O F  TELEPHO NE CONVERSATIONS 
The use o f tapes secretly obtained by the diem without (he attorney's 

knowledge is essentially aa evideeiiary m inrr. Although the Supreme Court 
has uxed  th *  “ tic  value o f most tape recordings in fereaing out tnuh is be­
yond question, and this Court has obseivad (hat the admission o f such re­
cords imp evidence fa sometimes fo l ly  justified*" , National Life Q  Accident Itawonae Co. *  MWer. 484 SoM  32 9 .3 3 8  (Miss. 1983), the Committee is 
o f the opinion that this question is one of law as opposed to ethics. 
v As k> whether tbe attorney may make use o f  information cooained in the 
tap s so further investigate the case o r ia settlement negotiations, it is tbe 
opoboo o f  the rnnw ltmg that such infonnaioa may be nsed for these pur­
poses. Rales t . l  awd 1J  require an attorney to zeakwsly represent his client 
and to prepare a case with thoroughness. Once again, the Committee ex­
presses do opubou on the extent to which such materials may be ased for evi­
dentiary purposes, i f  any.

O P IN IO N  NO. 2*4 
O F  TH E  M ISS ISS IPP I BAR 

RENDERED  OCTO BER 34 , 1*92

C O N FL IC T  O F  IN T E R E ST -A T T O R N E Y  RE PRESEN T IN G  
GUARD IAN O F  M INOR V/AXDS: b is improper for an attorney who rep­resents a guardian of minor wards tofUe a complaint against the guardian for the ftardian's mobility so accountfor Social Security payments received by the guardian ektring the ftardianship.

The Ethics Committee ofThe Mississippi Bar has been requested to render 
an opinioa o s  the following question:

May aa anocaey who represents a guardian o f minor children file a 
covnptaim against tbe guardian for inability to account for Social 
Security payments received during the guardianship when the at­
torney has discussed this matter with the guardian? 

b  the facts prcstaied, the attorney states that he has represemed the guard­
ian in i  Chaacety Coun m inort guardianship.il hat been discovered that the 
guardian has received and spent Social Security foods belonging to the chil­
dren and caaoov ucconM for tbe funds. The attorney has discussed this matter 
with the guardian. Despite tbe attorney's attempt to withdraw from the case, 
ibe Cb ineel lor has ordered the snorncy to fUe a complaia against the guard- 
on . The attorney wants to know i f  be may ethicaDy do iL 

Aa attorney who represents a guardian n tbe aoovney for the guardian and 
not tbe inoraey for the ward. In Hunan *  Cwin, 1*8 Miss.76 3 ,1 93  So.486 
(1940). the Supreme Court o f  Mississippi held that attorney fees incurred in 
representing the gnardian o f a minor's etttte are the guardian's personal oWi- 
fstinai and are not an obligation o f  tbe minor's estate itself, except where the 
C oo t has ordered that the guardian taay be rrimboned bis attorney's fees io 
netrrdanoe with Mississippi Code Annotated, Scaioc 93-13-79 (1972 ). Tbe 
■ooraey's dories aad loyally are owed lo  the guardian aad not to the wards o f 
dhegnardianAip. # .

b  view o f  tbe attorney/diem relationship between tbe guardian and the 
guardian's attorney and the privileged communicatiou which the attorney 
ay s  he h is acquired from his d iem  oo tbe subject miner o f tbe proposed 
complaint , the Ethics Committee is o f the opiaioa that Rules 1.6(a) and 
1.7(a) o f the Mississippi Rules o f  Professional Conduct prohibit the attorney 
(tore filing the complaint against his diem .

Rale 1.6(a) o f the MRPC says that:
A lawyer shaB not reveal information rehuing to representation o f
a.diem unless Ihe d iem consents after coasuhaiioa, except for

30 December/January 1993 The Mississippi Lawyer



526 So. 2d 223(Cite as: 526 So.2d 223) Page 1
Philip KIRK, Jr. and his attorney, C. Frank 

Holthaus 

v.

S T A T E  of Louisiana.

No. 87-CA-2586.

Supreme Court of Louisiana.

May 26, 1988.

Citizen who had been indicted in federal court on 

five counts of mail fraud, and his attorney, brought 

suit seeking declaration that statute which prohibited 

them from recording confidential communications 

with witnesses, while permitting state to record such 

conversations, was unconstitutional. The 

Nineteenth Judicial District Court, Parish of East 

Baton Rouge, Joseph Keogh, J., held statute 

unconstitutional. The State appealed. The Supreme 

Court, Lemmon, J., held that: (1) challenge to

constitutionality of statute was not mooted by 

citizen’s acquittal on federal mail fraud charges 

under exception for cases capable of repetition, yet 

evading review, and (2) statute which prohibited 

criminal defendant from obtaining evidence by 

electronic recording of conversations while 

permitting prosecution to obtain such evidence by 

same method violated constitutional right to equal 

protection of law under both State and Federal 

Constitutions.

Affirmed.

Watson, J., concurred in result, with observation.

Dennis, J., concurred in result with reasons.

[1] C O N S T I T U T I O N A L  L A W  <£=> 46(1)

92k46(l)

Constitutionality of criminal statute prohibiting 

private citizens from recording confidential 

communications without consent of all parties, while 

permitting identical recordings when done by law 

enforcement agents was issue "capable of repetition, 

yet evading review," and thus challenge to statute 

was not mooted when citizen who wished to use 

such confidential recordings as part of his defense to 

federal mail fraud charges was acquitted of those 

charges; exception to mootness doctrine was also 

applicable because citizen's attorney, who was party 

to challenge, might be faced with identical problem

in representing other clients and should not be 

required to violate law and undergo criminal 

prosecution as bis sole means of seeking relief. 

LSA-R.S. 14:322.1.

[2] C O N S T I T U T I O N A L  L A W  <&= 250.5 

92k250.5
Statute which pnhibited private citizens from 

obtaining evidence by electronic recording of 

conversations without consent of all parties, while 

permitting state to obtain such evidence by same 

method, in the absence of any reasonable basis or 

governmental interest supporting distinction, 

violated criminal defendant’s constitutional right to 

equal protection of law under both Federal and State 

Constitutions, by hampering ability to present best 

evidence of interviews with potential witnesses. 

LSA-R.S. 14:322.1; LSA-Const. Art. 5, § 5(D); 

U.S.C.A. Const.Amend. 14.

[2] T E L E C O M M U N I C A T I O N S  <£=> 492 

372k492
Statute which prohibited private citizens from 

obtaining evidence by electronic recording of 

conversations without consent of all parties, while 

permitting state to obtain such evidence by same 

method, in the absence of any reasonable basis or 

governmental interest supporting distinction, 

violated criminal defendant’s constitutional right to 

equal protection of law under both Federal and State 

Constitutions, by hampering ability to present best 

evidence of interviews with potential witnesses. 

LSA-R.S. 14:322.1; LSA-Const. Art. 5, § 5(D); 

U.S.C.A. Const.Amend. 14.

*224 William J. Guste, Jr., Atty. Gen., Rene 

Salomon, Asst. Atty. Gen., for appellant.

C. Frank Holthaus, Baton Rouge, for appellee.

Thomas L. Lorenzi, Godwin, Roddy, Lorenzi, 

Watson &  Sanchez, Lake Charles, Rebecca L. 

Hudsmith, Shreveport, Keith B. Nordyke, Nordyke 

&  Denlinger, Baton Rouge, John Wilson Reed, N e w  

Orleans, amicus curiae for plaintiffs-appellees,

L E M M O N ,  Justice.

The State of Louisiana has invoked this court’s 

appellate jurisdiction to seek review of a judgment 

of the trial court which declared La.R.S. 14:322.1 

to be unconstitutional. La. Const, art. V, § 5(D).Copr. ® West 1996 No claim to orig. U.S. govt, works
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This action began with a petition for a declaratory 

judgment and injunctive relief filed by Philip Kirk, 

Jr., who had been indicted in federal court on Five 

counts of mail fraud, and by C. Frank Holthaus, 

Kirk’s attorney in the criminal proceeding. In 

connection with the federal court litigation, 

plaintiffs wished to record interviews with potential 

witnesses, but were prevented by La.R.S. 14:322.1 

(Acts 1986, Nos. 96 and 97) from doing so without 

the consent of all parties to the confidential 

communications. Plaintiffs sought to enjoin law 

enforcement authorities from using the statute to 

seek criminal sanctions r.gainst them for recording 

confidential communications during their 

investigation in the criminal case. To establish the 

need to record the conversations, plaintiffs alleged 

that the witnesses (all of w h o m  were adverse to 

defendant) would not speak freely if they were 

aware of the recording. Plaintiffs challenged the 

statute on equal protection grounds, noting that the 

prosecutor already had in his possession recorded 

confidential communications between defendant and 

these witnesses taken without defendant’s consent.

The trial judge denied a temporary restraining 

order, but promptly conducted a hearing on the 

merits of the declaratory judgment action, ultimately 

ruling that La.R.S. 14:322.1 is unconstitutional. 

Hence this appeal.

La.R.S. 14:322.1 makes unlawful and punishes as 

a misdemeanor the intentional eavesdropping upon 

or recording of a confidential communication 

without the consent of all parties, but the criminal 

statute is expressly inapplicable to law enforcement 

agencies and their authorized agents. [FN1]

F N 1 . L a .R .S . 14 :32 2 .1  provides as fo llow s: "A . It 
sha ll be un law fu l fo r  any person, intentionally and 
without the consent o f  a ll parties to a confidential 
communication, to eavesdrop upon o r  record such 
confidential communication by means o f  any 
electronic amplify ing o r  recording device, whether 
such communication is carried on among such 
parties in the presence o f  one another o r  by means 
o f  a telegraph, telephone, o r  other device. "B . F o r 
the purposes o f  this Section the fo llow ing definitions 
shall app ly : " (1 ) ’Person* means any individual, 
business association, partnership, corporation, o r  
other legal entity, including any individual acting o r  
purporting to act fo r  o r  on beha lf o f  any 
government o r  subdivision thereof, whether federal,

state, o r  loca l, but shall not mean an individual 
known by a ll parties to a confidential 
communication to be recording such 
communication. " (2 ) 'Confidentia l communication ’ 
means any communication carried on in such 
circumstances as may reasonably indicate that any 
party to such communication desires it to be 
confined to such parties, but excludes a 
communication made in a public gathering o r  in any 
legislative, jud icia l, executive, o r  administrative 
proceeding open lo  the pub lic , o r  in any other 
public circumstance in which the parties to the 
communication may reasonably expect that the 
communication may be recorded. " (3 ) 
'Eavesdropping' means the intentional listening to 
o r  recording o f  a confidential communication, cither 
by human car o r with the aid o f  any electronic 
listening device, without a va lid  search warrant, by 
a person with >ut the consent o f  a ll the persons to 
the communication. "C . Except as p ro o f in any 
prosecution fo r vio lation o f  this Section, no 
evidence obtained as a resu lt o f  eavesdropping upon 
o r  recording a confidential communication in 
violation o f  this Section shall be admissible in any 
jud ic ia l, administrative, legis lative, o r  o ilie r 
proceeding. HD . This Section shall not app ly to the 
fo llow ing : " (1 ) T o  any public utility o r  public utility 
holding company o r any subsi '.iary the reo f engaged 
in the business o f  p rovid ing gas, e lectric, o r 
communications services and facilities, o r  the 
o ffice rs , employees, o r  agents thereof, when the 
acts otherwise prohibited herein are fo r  the purpose 
o f  conrtruction, maintenance, conduct, o r  operation 
o f  the services and facilities o f  such public utility. 
" (2 ) T o  the use o f  any instrument, equipment, 
facility , o r  service furnished and used pursuant lo  
the tariffs o f  such a public utility company. " (3 ) A 
law enforcement agency o r  any o f  its authorized 
agents. " (4 ) T o  any corporation o r  other business 
entity engaged in the p rovision o f  products o r  
services to the public , o r  the o ffice rs , employees, o r  
agents thereof, when the acts otherw ise prohibited 
herein a rc  fo r the purpose o f  service quality contro l 
o r  fo r educational, training, o r  research puqwses 
and such acts arc performed with the consent o f  one 
party to the communication being intercepted. "E . 
(1 ) W hoever commits the crime o f  crim inal 
eavesdropping on o r  recording o f  confidential 
communications shall be fincrl not m ore than five 
hundred dolla rs o r  imprisoned lo r  not m ore than six 
months, o r  both. " (2 ) The provisions o f  R .S , 
1 4 :3 2 2 .1 (E )(1 ) shall not apply to any personCopr. °  West 1996 No claim to orig. U.S. govt, works
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transmitting a conversation to protect human life  o r 
to any person recording a conversation in which he 
is the victim o f  a verbal conversation which is 
obscene, harassing, o r  threatening." (emphasis 
added)

*225 At the hearing plaintiffs presented an 

experienced criminal investigator who testified that 

even cooperative witnesses, upon being told that an 
interview is being recorded, become hesitant to 

make statements, and that adverse witnesses 

invariably refuse to do so. On the basis of this 

evidence Kirk presented the following argument in 

favor of his right to make the recordings: the

charges in federal court were based on an alleged 

scheme between him and employees of Photon, Inc. 

to defraud the coiporation; the Photon employees 

had actually devised the scheme and were the only 

witnesses to the alleged scheme; the Photon 

employees had recorded conversations with him at 

the behest of government investigators; and 

recording of conversations by him or his 

investigator with the same Photon employees was 

critical to his entrapment defense. Kirk contended 

that it was fundamentally unfair to allow the 
prosecutor to tape conversations and to prohibit him 

from doing so when the true content of those 

conversations would be a crucial credibility issue at 

trial.

[1] In reasons for judgment, the trial judge 

suggested that the Legislature may validly prohibit 

the recording of confidential communications 

without the consent of all parties, but concluded that 

this statute, by banning only those recordings done 

by private citizens while permitting those done by 

law enforcement agents, created an arbitrary and 

unreasonable classification prohibited by the equal 

protection clauses of *226 both the federal and state 

constitutions. [FN2]

FN 2 . The tria l judge issued his ruling in this case 
on the first day o f  the federal crim inal tria l. 
Because that tria l resulted in an acquittal, a member 
o f  this court raised the question in ora l argument 
w! rth c r the appeal in this case is moot. T he issue 
in this case is one that may elude appellate review  i f  
mootncss is declared because the crim inal tria l took 
p lace before the review  process brought the matter 
to the state's highest court. W h ile  a case norm a lly  
must remain justiciab le throughout the appellate 
p rocess, some cases arc not mooted by subsequent

events i f  the issue is "capable o f  repetition, yet 
evading review ". Southern Pacific Term ina l C o . v. 
IC C , 219  U .S . 4 9 8 , 5 1 5 , 31 S .C t. 2 7 9 , 2 8 3 , 55  
L .E d . 3 1 0  (1 9 1 1 ); R oc  v . W ade, 4 1 0  U .S . 113 , 93
S .C t. 7 0 5 , 35  L .E d .2 d  147 (1 9 7 3 ) ; 10A  C . W right, 
A . M ille r &  M . Kane, Federa l Practice and 
Procedure § 2 7 57  (2d  cd. 1983 ). T he  legal issue in 
this case is the type which may be raised again and 
again by attorneys and their clients, but may never 
reach this court before tire tria l o f  the matter fo r 
which the taped communication is sought. 
Furthermore, the law yer, who persona lly  o r  through 
an investigator interviews the witnesses, is the one 
against whom this crim inal statute operates. Since 
he w ill be faced with the identical p rob lem  in 
representing other clients, he should not be required 
to violate the law and undergo a crim inal 
prosecution as his so le means o f  seeking re lie f. 
D o c  v . Bolton , 4 1 0  U .S . 179 , 93  S .C t. 7 3 9 , 35  
L .E d .2d  201 (1 9 7 3 ); sec a lso In re  P .V .M ., 42 4  
So .2d  1015 (L a . 1982 ). W c  the re fore decline to 
dismiss the appeal as moot.

[2] In State v. Reeves, 427 So.2d 403 (La. 1982), 
this court held on rehearing that the government’s 

recording of the defendant’s confidential 

conversation with an informer, taken with only the 

consent of the informer, was not an unreasonable 

invasion of privacy and did not violate the 

defendant’s rights under the federal and state 

constitutions. The majority was persuaded to a 

great extent by the prosecutor’s argument that since 

the informer’s testimony regarding the content of the 

conversation would unquestionally have been 

admissible at trial, the informer’s electronic 

recording of that conversation (which completely 

m d  infallibly preserved the conversation so as to 

eliminate any credibility dispute) should likewise be 

admissible. The court emphasized:

"Society seeks to fostei truth, not to suppress it. 

The presence of the electronic transmitter has but 

one effect. Instead of the informant committing 

tbe conversation to memory, a machine tapes each 

and every sentence of the communication. The 

machine notes the inflection of the voices and the 

context in which remarks are made. If the 

defendant speaks innocently, his own words will 

exculpate him. However, if he implicates 

himself, the recordings prevent him from denying 

his participation in the conversation. Surely, 

society would not consider reasonable an 

expectation of privacy which would result in aCopr. ° West 1996 No claim to orig. U.S. govt, works



more inaccurate version of the events in

question."

Id. at 418.

The Legislature, in enacting La.R.S. 14:322.1, 

preserved the prosecutor’s right to obtain and use 

the "dynamite" evidence of a recorded conversation 

which the speaker is virtually powerless to deny, but 

prohibited the accused from obtaining and using a 

recorded conversation with a witness for the 

prosecution. Of course, the accused can still present 

testimonial evidence of the content of such a 

conversation, but the impact ar ' quality of such 

testimony - pales in comparison to a verbatim 

recording of the same conversation. [FN3] 

Moreover, testimonial evidence is subject to every 

aspect of human frailty, such as bias, failure of 

recall and the like.

FN 3 . This court recognized the significance o f  such 
evidence in State v . T rahan , 475  So .2d  1060 
(La . 1985). In reversing the conviction because the 
trial judge excluded from  the ju ry  a taped 
conversation between the victim ’ s husband and the 
defendant's father, a lleged ly concerning the victim ’s 
husband’ s attempted extortion , the court stated: 
"The tape stands in this case as objective evidence 
o f  a conversation, o f  an e ffo rt toward a transaction 
relevant to the credib ility . . .  o f  important witnesses 
in this case.”

La.R.S. 14:322.1 therefore establishes a 

classification which discriminates against the 

accuser! in a criminal case with regard to the 

obtaining and use of the best evidence of a 

conversation. In this respect the statute clearly 

disserves the quest for truth. However, this is not 

the test for denial of equal protection. The 

appropriate inquiry is whether there is an 

appropriate governmental interest suitably furthered 

by the classification created by the governmental 

*227 action in question. Sibley v. Board of 

Supervisors of Louisiana State University, 477 

So.2d 1094 (La. 1985).

There is no apparent governmental interest which 

is furthered by the classification which permits 

prosecutors to obtain and use this type of superior 

evidence that criminal defendants are prohibited 

from obtaining. Nor has the Attorney General in 

this case pointed out any such government interest. 

Indeed, this situation is similar to the one in

526 So.2d 223(Cite as: 526 So.2d 223, *226)
Wardius v. Oregon, 412 U.S. 470, 93 S.Ct. 2208, 

37 L.Ed.2d 82 (1973), a case challenging a state law 

which required criminal defendants to disclose alibi 

witnesses to the prosecutor without imposing 

reciprocal obligations upon the prosecutor, in which 

the Court pointed out:

"[I]n the absence of a strong showing of state 

interests to the contrary, discovery mast be a two- 

way street. The State may not insist that trials be 

run as a ’search for truth’ so far as defense 

witnesses are concerned, while maintaining ’poker 

game’ secrecy for its own witnesses. It is 

fundamentally unfair to require a defendant to 

divulge the details of his own case while at the 
same time subjecting him to the hazard of surprise 

concerning refutation of the very pieces of 

evidence which he disclosed to the State. Nor 

does the State suggest any significant 

governmental interests which might support the 

lack of reciprocity."

Id. at 475-76, 93 S.Ct. 2212-13.

It is as fundamentally unfair to prohibit a criminal 

defendant from obtaining evidence by electronic 

recording of conversations when the prosecutor is 

free to obtain such evidence by the same method, at 

least in the absence of any reasonable basis for the 

distinction. Inasmuch as La.R.S. 14:322.1 violates 

a criminal defendant’s constitutional right to equal 

protection of the law under both the federal and state 

constitutions, the statute cannot stand.

Accordingly, the judgment of the trial court 

declaring the unconstitutionality of La.R.S. 

14:322.1 is affirmed.

W A T S O N ,  J., concurs in the result but observes 

that the case was moot when decided by the trial 

court, Kirk having been found not guilty prior to 

judgment being signed.

DENNIS, J., concurs in the result with reasons.

DENNIS, Justice, concurring.

I respectfully concur in the result for different 

reasons. A  person’s "communications" are 

specifically protected oy the state constitution 

against unreasonable searches, seizures or "invasions o f p riv a cy ." L a . C on st. 1974, A rt. 1 , § 5 . 
Conseuqently, the framers and voters who wrote and 

adopted that charter intended that interceptions of

Page 4
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private conversations should not be conducted 

without a warrant issued upon probable cause, 

particularly describing the communication to be 

invaded and the lawful purpose or reason for the 

interception. Id. Therefore, the statute before us in 

this case is patently unconstitutional because it 

attempts to authorize state law enforcement officials 

to freely engage in invasions of private 

communications without a warrant or probable 

cause. See State v. Reeves, 427 So.2d 403, 421-428 

(La. 1982), (dissenting opinion). Because I would 

strike the statute on these grounds alone I would not 

reach the equal protection analysis used by the 

majority. —

Furthermore, this case forcefully demonstrates 

that the fears of the dissenters in State v. Reeves, 

supra, are coming true. W e  now have taken several 

benighted steps down the totalitarian road. Because 

of this court’s misinterpretation of the right to 

privacy article in Reeves, we allow state officials to 

electronically eavesdrop at will, without probable 

cause, and without warrants, on our citizen’s private 

communications. At the same time, as the present 

case demonstrates, we have created a situation in 

which it is now impossible for the legislature to 

enact laws protecting citizens from unlimited 

electronic surveillance by other private citizens. 

Sadly and ironically, this Orwellian scenario is 

happening in a state whose constitution is one of the 

few which specifically purports to protect 

"communications" *228 from unreasonable 

searches, seizures, or invasions of privacy.

E N D  O F  D O C U M E N T
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