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There are two final points I would like to make. During 1994, 
in th- states where we were notified that UPC-II language was 
bein' ronsidered, the bill was stopped or amended. This took 
p.?̂ _rr_ in Colorado, Indiana, Mississippi, Tennessee, Washington 
ziz.u your own state.

In Arizona, the new definition language of UPC-II was 
included. Our retained counsel in that state, whose firm has 
a probate practice, assured us that the bill amending the 
probate code did not affect insurance because insurance, in 
that state, is still not considered a probate item.

In enacting the amendments contained in UPC-II, North Dakota 
is further down the road than Alaska. It has already enacted 
the amendments contained in UPC-II. The new law does not take 
effect until July 1, 1995, however this summer a legislative
study committee took another look at the 1993 enactment and no 
one on the committee could remember anyone testifying in favor 
or ir. opposition to that piece of legislation.

Ir 1J-3, the legislature was told the state bar association was 
Lr. cirport of the legislation; there was no opposition; and 
it a model act approved by the Uniform Commissioners and
the rim n Bar Association. So that is how it appeared to 
the legislature -- that passage of this bill put them on the 
side of the angels.

Once the life insurance industry raised some of the above 
issues in the North Dakota legislative study committee, the 
members of that committee developed some real concerns as to 
what had been enacted. The bottom line is what was passed in 
1993 will receive another look in 1995.

During the summer study, several interesting things occurred. 
The former North Dakota Attorney General expressed a concern 
that the surviving spouses could end up with 70% or 80% of the 
entire estate unless the amendments to UPC-II remained.

He arrived at that conclusion by saying the surviving spouse 
could get all the insurance (as the beneficiary on the 
insurance policy), and then decide to take against the will 
and get 50% of the remaining assets. Hu didn't testify —  he 
had to attend a funeral of a state employee.

Of course aised could have been easily solved
by a sho lie current probate code to provide
that wha „g spouse received via a nonprobate
transfer policy, trust, pension plan, annuity
policy, 3* plan, disability plan, etc.), would reduce
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the total amount or percentage the surviving spouse was 
entitled to under the laws of intestacy.

That would have handled the problem (to limit the surviving 
spouse, married more than 15 years, to a maximum of 50% of all 
assets the deceased spouse had) without including insurance in 
the probate estate.

In addition, two letters were received by the North Dakota 
legislative study committee from lawyers practicing law in 
North Dakota. They pointed out some concerns with House Bill 
1111 (and by reference, the amended language of UPC-II).

A letter from bharon M. Reis, of the law firm of Shaft, Reis, 
Shaft & Sogard, listed several problem areas. One gave the 
example of three North Dakota attorneys, working with the same 
fact situation, computed the amount of the augmented estate 
the surviving spouse was entitled to. All three reached a 
different final figure.

The letter went on to say that the definition of 
"representation" and the antilapse provisions create possible 
problems since all existing wills, life insurance policy 
beneficiaries, and other beneficiary designations would need 
to be reviewed to see if they fulfilled the intent of the 
clients.

This procedure would be costly, time-consuming, and a bit 
difficult to explain the rationale of the necessity of such a 

• review and billing to the client.

^ The other letter from Michael S. MeIntea of the Mclntee Law 
s Firm pointed out that the 1993 North Dakota enactment (House 
} Bill llll) had given him some cause for concern. It pertained 
| to certain rights to the elective shares under the augmented 
£ estate when a Prenuptial Agreement was being considered, and 
i the other concerns children born during the marriage of the 
|testator to the biological mother of the child. Both of the 
iconcerns are very technical.

fa believe we can all agree t.'.at the surviving spouse should be 
protected, but many question whether the surviving spouse 
should be "canonized" and protected to the detriment of the 
Insurance policy beneficiary and all the other estate 
Ienefir>4 -•jies.
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Believe it or not, I have tried to keep this as short as 
possih'e and to the point. But as you are aware, this subject 
is c ce technical. I hope this explains the concerns this 
ir\- ,^ry has with UPC-II.

cc: Eugene L. Copeland, Esq.
Alicia Cordova, Esq.
John L. George, Esq. 
William Scher, NALU



American Council of Life Insurance

ciizaoem j. Bvrne Counsel
June 6, 1994

Thomas J. Moyer
Vico President. & General Counsel 
Jackson National Life Ins. Co.
5901 Executive Drive 
Lansing, MI 48911

Dear Tom:

The uniform Probate code (UPC) was approved by the National 
Conference of Commissioners on Uniform State Laws, and by the 
American Bar Association in August 1969. After approval and 
promulgation of the Code in 1969, the National Conference of 
Commissioners on Uniform State Laws and the Real Property, Probate 
and Trust Law Section of the American Bar Association formed the 
Joint Editorial Board composed of five commissioners and five 
representatives of the ABA Section. Since the Fall of 1971, the 
Board has monitored the legal literature concerning the Code and has 
studied ways of strengthening and improving the Code. As changes 
and corrections were considered and approved by the Board, the test 
was revised and approved.

For the past 25 years, Article II (Intestate Succession and 
Wills), Uniform Probate Code, contained an exclusion for insurance 
related products. Specifically it stated:

"Nothing herein shall cause to be included in the augmented
estate any life insurance, accident insurance, joint annuity, or
pension payable to a person other than the surviving spouse."
(Page 76, Volume 8, UPC, 1983).

In 1991, Article II, UPC was amended by striking this insurance 
exclusion. UPC-II (the 1991 or current edition) now includes 
insurance products as part of the Augmented and Reclaimable Estate.

With the 1991 amendments, the Comment following Section 2-202, 
UPC-II, stated that the augmented estate was redesigned to include 
life insurance a decedent purchased, naming someone other than the 
surviving spouse as the beneficiary.
(Page 96, Volume 8, UPC, 1993 Cumulative Annual Pocket Part).

The redesigned elective - share system included these types of 
insurance policies in the augmented estate and as part of the
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decedent’s reclaimable estate under Section 2-202(b)(2). In 
addition, the definition of "payor1* now includes an insurer.

ACLI opposes the 1991 amendments because they reflect a 180 
degree turn in philosophy concerning insurance being included in the 
augmented and/or reclaimable estate. The current language in 
Article II, UPC-II, affecting insurance is predicated upon a 
philosophy that the pre-1990 language in UPC-I could have been used 
to deplete the estate and reduce the surviving spouse’s elective - 
share entitlement. W© are still searching for examples where 
insurance was used to defeat the interests of a surviving spouse.

The insurance industry had no problem with the change in 
philosophy so long as insurance was not included in the probate 
estate. However, UPC-II containing the 1991 amendments removed the 
insurance exemption and left our products subject to the probate 
laws of 50 different jurisdictions if the most recent changes to the 
UPC were enacted in all 50 states.

Eight states (Alaska, Colorado, Hawaii, Idaho, Maine, Minnesota, 
Nebraska and Utah) have enacted the augmented estate provisions of 
UPC-I, or a version of it incorporating the life insurance exemption.

Of the 15 states enacting parts of UPC-I, seven states (Alaska, 
CoJ .rado, Hawaii, Maine, Minnesota, Nebraska and Utah) included the 
aug»"tnted estate language but it was the pre-1990 language excluding 
insurance from the augmented estate. In 1986, Minnesota struck the 
life nsurance exemption language from its probate code. In 1992 
West Virginia and in 1993 Montana and North Dakota enacted UPC-II 
(including insurance in the probate estate).

The 1991 amendments to the UPC (UPC-II) provide no protection 
for the beneficiary of an insurance policy who is not the surviving 
spouse and receives the policy proceeds as the beneficiary named in 
the policy. The surviving spouse, if electing (up to 9 months 
later) to take against the will, can force the beneficiary of the 
insurance policy to "return some or all of the policy proceeds to 
the reclaimable estate" even though that beneficiary never was aware 
that there would be a claim filed on those funds by the surviving 
spouse at a later date.

Another point of information is that Article VI (the Nonprobate 
Transfer Article), UPC was not changed by the 1991 amendments so the 
Article continues to provide that insurance is a nonprobate transfer 
item and not considered within the probate estate. In all 
likelihood if Article II amendments are proposed, the language of 
Article VI will not be because they are diametrically opposed.
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„„,.I hof>8 î'la has answered any questions you may have had 

P?easendS9n « ehe2L£ofm ?tobate c°da a"<* its recent amendments 

questions or concerns8 contact me 1£ V°“ have any further

- Sincerely/

Elizabeth J, Byrne

EJB/vmj . .“! ■ .

TMBYEn/UVKBTATE /  BYnfllf
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December 6, 1994

Art Peterson, Esq.
Dillon & Findley 
350 N. Franklin 
Juneauf 
Alaska 
99801

Dear Counselor:

RE: ACLI’s concern with the Uniform Probate Code (UPC-II)

This is in reply to my tela-conference call of yes .erday to 
your office. With me was Alicia Cordova, Esq. our Legislative 
director responsible for Alaska. You suggested, because of 
time constraints that we should send you our concerns about 
UPC-II. So that is what we are now doing.

A3 you will recall, I told you that changes to the Uniform 
Probate Code, usually referred to as UPC-II, could not be
supported by this industry, and we will be opposing efforts in 
the various states to amend their probate code to incorporate 
the amendments made to the UPC, commonly known as UPC-II. We 
wanted to inform you as a courtesy so that when amendments to 
your state's probate code are proposed, if they are the
language of UPC-II, this organization will be in opposition. 
Thus this letter probably could be considered a notification 
to you on the position of the life insurance industry.

The American Council of Life Insurance represents more than
650 life and health insurance member companies doing business
in the United States and Canada. These companies account for 
over 92 percent of all the ordinary life and health insurance 
sold in these countries.

Let me start with a little background on how the life
insurance industry became involved in the probate code and the 
Uniform Commissioners. Ever since 1969, when the Uniform
Commissioners approved and promulgated the Uniform Act, and 
the American Bar Association House of D e l e g a t e s  s u p p o r t e d  its 
enactment, the Model Act has been in effect.

Section 2-202 (Augmented Estate) had a one sentence exception
for most insurance products. That sentence read as follows:

SENT BY = ACL I
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"Nothing herein shall c a u s e  to b e  
included in the a u g m e n t e d  e s t a t e  any 
life insurance, a c c i d e n t  insurance, 
joint annuity, o r  p e n s i o n  p a y a b l e  
to a p erson o t h e r  t h a n  t h e  s u r v i v i n g  
s p o u s e .”

Having that exception, or carve-out, in the uniform act,
continue to allow insurance proceeds to be distributed outside 
the probate estate (unless the beneficiary of the policy was 
the estate of the insured), This is how it had been done for 
over 200 years.

Then in the late 1.980’s, Article VI (the nonprobate transfer 
article) came under review. This organization was alerted to 
the fact that amendments to . that Article were under 
consideration. The ACLI Legislative Committee formed a Task 
Force to coordinate this industry's response to any amendments 
which were to be proposed.

Representatives of the ACLI Task Force as well as other
organizations testified before the Article VI Drafting 
Committee. At that time, the Drafting Committee was chaired 
by one of Ed Wright's younger partners. You will recall Ed
Wright was from Little Rock, Arkansas and had been President
of the American Bar Association.

Representatives of this organization were informed by the 
Drafting Committee that their testimony would be considered 
and in closing, our spokesman asked that this organization 
(the ACLI) be kept informed of any proposals in the future, 
which would have an effect upon how this industry did its 
business. These assurances were given to our spokesman and 
changes were made to Article VI, but Section 101 (formerly 
Section 6-201) of the original Uniform Probate Code) continued 
to provide that "...an insurance p o l i c y ...custodial agreement, 
deposit agreement, compensation, plan, pension plan, individual 
retirement plan, employee benefit plan,...or other written 
instrument of a similar nature is (was) nontestamentary."

The "Comment" section following Article VI, Part 1, Section 
6-101, as printed in the 1993 Cumulative Annual Pocket Part, 
discussed the fact that most courts had held that certain 
specific types of transactions have been held to be 
testamentary and so the courts usually invalidated them 
because they had not been executed in accordance with the 
statute of wills. It further stated that these same courts 
for years had upheld beneficiary designations of life 
insurance contracts. The "Comment" said the "drafters of the 
original Uniform Probate Code declared they were unable to
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identify policy reasons for continuing to treat these varied 
arrangements as testamentary.

Also in the "Comment,'.1,...is this statement, "The sole purpose of 
this section is to prevent the transfer authorized here from 
being treated as testamentary."

So you can see that when the re-write of Article VI of the UPC 
was completed, insurance and insurance related products still 
were considered nontestamentary.. in nature and would continue 
to be handled outside ..the probate, estate.

Now we move forward to the years 1990 and 1991. A Uniform 
Commissioner1 s UPC Drafting Committee 'amended, as far as the 
life insurance industry is concerned, Article II and more 
specifically. Part- 2 entitled ^"Elective Share of Surviving 
Spouse". This was after 'the - Uniform Commissioners had 
approved the amendments at its Annual Meetings and the 
American Bar Association's House of Delegates did likewise. 
Thus, was born UPC-II.

The ACLI never knew this Article was revised or even that a 
revision was being considered. The ACLI only learned about 
its existence in late 1993 after North Dakota House Bill 1111 
was on the Governor's desk awaiting his signature.

The fact that the re-write of this Article removed this 
industry's exemption and we were never even given the courtesy 
of notification (when we had been assured only a few years 
before that we would be kept informed), certainly upset many 
within the life insurance industry. It is almost as if the 
drafters of the amendments were operating in a vacuum.

If we had been given the opportunity to testify before the UPC 
drafting committee, this industry would have argued for the 
continued exclusion of insurance issued products plus a 
broadening of the insurance exemption In Article II (using 
UPC-I language) to include additional products this industry 
is now selling which were not ever-^ in existence a t " the "time 
the exemption language was originally written into the Uniform 
Probate Code over a quarter of a century ago.

Additionally, the Comment section of Article II, Part 2, 
starts by stating the amendments have been endorsed by the 
Assembly of the National Association of VJomen Lawyers, on the 
unanimous recommendation of its Executive Committee, leads to 
only one possible conclusion. Namely, the industry most 
affected by the amendments, as well as the one with the most 
expertise concerning the subject of insurance, was completely 
ignored and instead the Uniform Commissioners turned to a Bar
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Association for "expert advise" in the drc.fting of the revised 
language.

The language in the same comment section, as printed in the 
1992 Cumulative Annual Pocket Part, wont even further and 
thanked that Bar Association, plus one other organization for 
its help in the revision. Lastly, a representative of the 
National Association of Women Lawyers was on the drafting 
committee while the life insurance industry was totally 
ignored. - • —  '* * ’ ; •

This background section of this letter cannot be completed 
without restating the fact that for over 2.5 years, the Uniform 
Probate Code excluded life insurance products from the probate 
estate and no one to date has been able to show that insurance 
products are being used to deprive the surviving spouse of his 
or her "fair share".' It would stand to reason the burden of 
proof is upon those people wishing to amend the Article to 
remove the exemption for life insurance products. If the 
amendments were needed to correct widespread abuses, it would 
stand to reason that there would be a plethora of case laws 
citing a litany of abuses which occurred because products 
issued by life insurance companies had been used to defeat the 
interests of a surviving spouse. We are still searching for 
"those smoking guns" but have come up empty handed.

Up to this point, I have touched on the complete lack of 
courtesy towards this industry on the part of the Uniform 
Commissioners and the absence of specific reasons why the 
insurance exemption was eliminated from Article II of the 
Uniform Probate Code.

The critical issue really is whether the person purchasing an 
insurance policy is better qualified to determine the 
beneficiary of an insurance policy or should than 
determination be left up to an impersonal court or 
governmental unit. That really Is the critical issue.

- If"someone purchases an insurance policy, should they have the 
right to determine who is to receive the- policy proceeds or 
should that determination be left to a probate court judge 
with no knowledge of the reasons motivating the policyowner to 
purchase the insurance product initially. For a court or 
state statute to substitute their reasoning or judgement in 
place of the owner of the insurance policy is indeed quite 
presumptuous.

Certainly the person buying the insurance product knows better 
than anyone else the situation in his or her own family;
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their business; their favorite charity; and especially what 
motivated the insured to purchase the insurance policy.

I would now like to give a few reasons why life Insurance 
products are unique and therefore should not be included in 
the probate estate, except in specific instances when the
policy owner/insurer decides that he/she wants those pr- ceeds
made payable to the estate.

(1) To take care of a spouse.

(2) To help educate children of a 1st or 2nd marriage.

(3) To provide a down payment on a home for children of a 1st 
or 2nd marriage. ’ "

(4) To fund a buy-out agreement between two business partners.

(5) To provide liquidity for an estate so probate costs, 
estate taxes, inheritance taxes, etc., can be paid and 
the real estate (farms, office buildings, shopping 
centers, family home, etc.) in the estate, do not have to 
be sold when it is economically disadvantageous to do so 
because the value of real estate is down.

(6) To provide for the care into the future of a child, niece, 
nephew, younger brother or sister, etc. who is brain 
injured, retarded, or injured in an accident and will 
need constant care for the rest of their natural life, 
and perhaps the child's parents will never be able to 
accumulate the funds needed to provide for this 
eventuality which surely will take place.

(7) To provide for an aged parent with Alzheimer or who is in 
a nursing home; etc.

o We know of no horror stories which would have led the
Uniform Commissionars tc believe insurance was purchased 
to defraud the surviving spouse and hide assets from a 
surviving spouse.

Representatives from the Uniform Commissioners who 
met with the ACLI Task Force in early January, 1S94, 
acknowledged they were unaware of any "horror 
stories" of surviving spouses being defrauded of 
their "fair share" by the use of insurance 
beneficiary designations, but they said they were 
concerned that it could happen sometime in the 
future.
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o This industry did not concern itself with the UPC after 
the Nonprobate Transfer Article (Article VI of the UPC) 
was amended in the late 1900's since it continued to 
state that insurance was a nonprobate item and was not 
part of the probate estate since Article II had the 
insurance exemption in it.

o Because of the amendments to UPC-II, policyowners
purchasing life insurance for specific purposes can no 
longer be assured that the policy proceeds will be 
available to fund what the policyowner originally 
intended the proceeds to be used for.

o Under the language of UPC-II, policyowners who change the 
beneficiary designation within 24 months of death, expose 
the policy proceeds to being swept up into the augmented 
and/or reclaimable estate. Some states have proposed 
further amendments to their probate code by providing 
that even if a power of appointment (the power to change 
the beneficiary) is retained by the policyowner, that Is 
sufficient to bring that policy under the augmented / 
reclaimable estate.

o The amendments to the UPC go further than even community 
property states do since in those states property owned 
by one spouse prior to marriage, remains separate 
property during the marriage. In Wisconsin, which has 
enacted the Uniform Commissioner's Uniform Marital 
Property Act, if one insurance premium is paid with 
commingled funds, that policy becomes "joint property" 
regardless of whether the policy was purchased and/or 
owned prior to the marriage.

The net effect is to change a state enacting UPC-II 
from a common~iaw state into a community property 
state, if the state wishes to do so, they should be 
up-front about it rather than doing so via the back 
door by amending its probate code.

o There is no definition of "insurance" in UPC-II.

o Better protection for insurance carriers making payments 
are needed.



A r t  P e t e r s o n ,  E s q .
P a g e  7D e c e m b e r 6 ,  1994

f .

o UPC-II is silent as to who is responsible for the payment 
of interest when a non-payment occurs, after a company 
receives notice of a possible claim to be made by the 
surviving spouse, but before the election is actually 
made.

Several state statutes require a claim payment be 
made within 30 days. If that is not done, the

•' current r a t d ’of-ihterest paid by a company stops and
• a penalty interest rate commences, such as 12%, 14%
or even 18% per annum., The issue is: Who is
responsible for the higher interest payment which is 
caused by the time delay in payment of benefits?

a. The company? Most statutes make it a 
responsibility of the company. Yet the 
company is In the position where it wants 
to pay the benefits but cannot because of 
the election notice received of a possible 
adverse claim.

b. The surviving spouse who first served 
notice that he or she wants to keep their 
options open before deciding whether to 
take under the will or under the laws of 
intestacy?

c. Is the insurance company protected by 
paying the proceeds into the probate court 
and walking away at that point? No one 
knows.

d. What about a claim from the policy 
beneficiary who is not paid the policy 
benefits as contracted for in the policy?

e. What if the beneficiary demands payment 
even if the rotice was received?

o The augmented estate section contains a provision stating 
if full consideration was received for a piece of real 
property or insurance which was transferred within 24 
months of the death of the owner, that property, real or 
personal, does not become part of the augmented estate.

So arises the issue of the ’’adequacy of consideration" 
which may cause problems for either an insurance company 
or a purchaser of real property. Qoth would be left 
subject to a future claim by the surviving spouse



A r t  P e t e r s o n ,  E s q .
P a g e  8
D e c e m b e r  6 ,  1 9 9 4

t

alleging no consideration was received by the deceased 
spouse.

In the case of an insurance policy, the alligation would 
be that the beneficiary of the policy did not give full 
consideration to the decaased spouse when the change of 
beneficiary was made. So, too, in the base of the 
purchaser of real estate, the same "inadequacy of 
consideration" alligation would be made concerning what 
the purchaser of the real property paid the deceased 
spouse.

So both the insurance company and the purchaser oi the 
real property would be called on to pay the policy 
proceeds and/or return the real estate back to the estate 
of the deceased spouse. /? i

The insurance company then is left in the position of 
requesting a return of the funds from the beneficiary to 
which it originally paid the policy proceeds to.

In the case of a purchaser of real estate, the recourse a 
buyer would have may be a cause of action against the 
estate of the deceased spouse since the purchaser of the 
real estate has now been called upon to pay twice Cor the 
same property.

Thus, the insurance company will have been involved in an 
additional lawsuit and may be forced to pay the policy 
proceeds out a second time. If it was real property 
Involved in the lawsuit, the innocent purchaser from the 
deceased spouse would be forced to prove that "full 
consideration11 was paid for the real estate when it was 
purcnased from the deceased spouse. Again that purchaser 
or his company will have been dragged into a lawsuit when 
it never imagined it would be involved in such a thing.

o The insurance industry will end up with many more inter­
pleader actions (expanded litigation )•because the 
augmented estate language includes insurance products. 
The insurance company's cost of operations will increase, 
as well as being faced with a severe public relations 
problem -- being pulled into the middle of a "fariui/ 
fight".

o The purchaser of insurance products designates the
beneficiary of a life insurance policy or an annuity. 
That indication couldn't be any clearer. However, under
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UPC-II, the wishes and desires of the policy purchaser 
are secondary and the party named as the beneficiary may 
never received the policy proceeds. Based upon the 
estate situation, the language of UPC-II may direct the 
policy proceeds be payable to the estate. This makes the 
proceeds available for the surviving spouse when the 
purchaser never intended for this to take place.

o The Antilapse Provisions of UPC-II would apply to life 
insurance policies and similar governing instruments and 
specifically to tlie language used in the beneficiary 
designation of the policy. * With insurance policies being 
subject to the probate code, the beneficiary designation 
language would have t o -be reviewed in light of the state's 
antilapse provisions. When life insurance products were not 
included in the probate estate, this problem did not exist.

o It appears that the drafters of UPC-II had a concern with 
the insurance designation language of many insurance 
policies. The Uniform Commissioners allege that some of 
the policy beneficiary designation language works to 
disinherit a line of descent because the person's lineal 
descendent failed to survive the insured. Again, if 
Insurance products were only subject to Article VI (the 
nonprobate transfer section of UPC), many of the above 
problems would not exist.

o ’ insurance proceeds generally are paid to the beneficiary 
shortly after the death of the named insured, usually 
within a week or two of the date of death. An insurance 
company usually requires a certified copy of the Death 
Certificate and, in some instances, a completed proof of 
loss form. After the insurance company receives that 
Information, the funds are distributed in accordance with 
the wishes of the policyowner as reflected in his or her.- 
beneficiary designation and the records of the insurance 
company. The funds can be wire transferred to expedite 
the distribution rather than taking 24 or 48 hours by 
U.S. Mail.

But when a largo policy payment is involved in a 
state where UPC-II is in effect, an insurance 
company may wish to protect itself from a future 
lawsuit by a beneficiary who had to return to the 
estate, part or. all of the policy proceeds. The 
company could require the surviving spouse to 
consent to the payment to the beneficiary even
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though he or she is not a beneficiary under the 
policy. This is because the insurance company may 
fear that it could be held responsible for not 
forewarning the policyowner and/or spouse of the 
policyowner that any such beneficiary changes made 
within 24,months of death could result in a demand 
for a return of some or a l i  of the policy proceeds.

o UPC-II provides for automatic termination of a beneficiary 
upon divorce. If the policyowner is not aware of this 
provision in the state probate law, it will affect how he 
or she would like the policy proceeds to be distributed.
If the policyowner moves to another state with this 
provision and is unaware of its consequences, what would 
be the result? y  r  * .

o What about passing down the family farm to the next
generation? That should be considered. If the farm has 
come down through the ’’father's line"; he dies before 
his spouse; and then the spouse remarries. Something 

, new must be factored in.

Does the new husband, if he is married to the widow 
for more than 15 years, have a right to 50% of the 
farm his wife inherited from her first husband?
What rights do the children of the first marriage 
have? If the intention of the grandparents (the 
first father's parents) as well as the deceased 
husband and the surviving wife was that the 
surviving spouse (wife) would have the farm until 
she retired and they their children would inherit, 
what happens now?

Where is the equity in this situation if the 2nd 
husband now stands to inherit part of that farm? 
UPC-II makes it much more difficult to pass the farm 
down to the "proper" lineal descendants without' more 
estate planning anu many times that is1 how done with' 
young couples.

These are just some of the concerns the life insurance industry 
has. No attempt to place them in order of "strength of 
argument" (with better arguments being listed first). I just 
listed them as they occurred to me.

It is important to note that all of the concerns expressed 
a b o v e  never need to arise except, for the incorporation of 
UPC-ii into the Alaskan probate code.
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There are two final points I would like to make. During 1994 , 
in the states where we were notified that UPC-II language was 
being considered, the bill was stopped or amended. This took 
place in Colorado, Indiana, Mississippi, Tennessee, Washington 
and your own state. r«. * -

In Arizona, the new definition language of UPC-II was 
Included. Our retained counsel in that state, whose firm has 
a probate practice, assured us that the bill amending the 
probate code did not affect insurance because insurance, in 
that state, is still not considered a probate item.

In enacting the amendments contained in UPC-II, North Dakota 
is further down the road than Alaska. it has already enacted 
the amendments contained in UPC-II. The new law dues not take 
effect until July 1, 1995, however this summer a legislative 
study committee took another look at the 1993 enactment and no 
one on the committee could remember anyone testifying in favor 
or in opposition to that piece of legislation.

In 1993, the legislature was told the state bar association was 
in support of the legislation; there was no opposition; and 
it was a model act approved by the Uniform Commissioners and 
the American Bar Association. So that is how it appeared to 
the legislature —  that passage of this bill put them on the 
side of the angels.

Once the life insurance industry raisad some of the above 
issues in the North Dakota legislative study committee, the 
members of that committee developed some real concerns as to 
what had been enacted. The bottom line is whan was passed in 
1993 will receive another look in 1995.

During the summer study, several interesting things occurred. 
The former North Dakota Attorney General expressed a concern 
that the surviving spouses could end up with 70% or 80% of the 
entire estate unless the amendments to UPC-II remained.

He arrived at that conclusion by saying the surviving spouse 
could get all the insurance (as the beneficiary on the 
insurance policy), and then decide to take against the will 
and get 50% of the remaining assets. He didn't testify —  he 
had to attend a funeral of a state employee.

Of course, the problem he raised could have been easily solved 
by a short amendment in the current probate code to provide 
that whatever a surviving- spouse received via a nonprobate 
transfer (insurance policy, trust, pension plan, annuity 
policy, retirement plan, disability plan, etc.), would reduce
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the total amount or percentage the surviving spouse was 
entitled to under the laws of intestacy.

That would have handled the .problem (to limit the surviving 
spouse, married more than 15 years, to a maximum of 50% of all 
assets the deceased spouse had) without including insurance in 
the probate estate.

l'n addition, two letters were received by the North Dakota 
legislative study committee from lawyers practicing law in 
North Dakota. They pointed out some concerns with House Bill 
1111 (and by reference, the amended language of UPC-II).

A letter from Sharon M, Reis, of the law firm of Shaft, Reis, 
Shaft & Sogard, listed several problem areas. One gave the 
example of three North Dakota attorneys, working with the same 
fact situation, computed the amount of thd" augmented estate 
the surviving spouse was entitled to. All three reached a 
different final figure.

The letter went on to say that the definition of 
"representation" and the antilapae provisions create possible 
problems since all existing wills, life insurance policy 
beneficiaries, and other beneficiary designations would need 
to be reviewed to see if they fulfilled the intent of the 
clients,

This procedure would bo costly, time-consuming, and a bit 
difficult to explain the rationale of the necessity of such a 
review and billing to the client.

The other letter from Michael S. Mclntoe of the Mclntee Law 
Firm pointed out that the 1993 North Dakota enactment (House 
Bill 1111) had given him some cause for concern. It pertained 
to certain rights to the elective shares under the augmented 
estate when a Prenuptial Agreement was being considered, and 
the other concerns children born during the marriage of the 
testator to the biological mother of the child. Both of the 
concerns are very technical.

I believe we can all agree that the surviving spouse should be 
protected, but many question whether the surviving spouse 
should be "canonized" and protected to the detriment of the 
insurance policy beneficiary and all the other estate 
beneficiaries.
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Believe it or not, I have tried to keep this as short as 
possible and to the point. But as you are aware, this subiect 
is quite technical. I hope this explains the concerns this 
industry has with UPC-II.

i

cc: Eugene L. Copeland, Esq.
Alicia Cordova, Esq.
John L. George, Esq. 
William Scher, NALU
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ATTACHMENT NO. 3-1SECURITY LIFE LEGISLATIVE ALERT

LEGISLATIVE ALEHT
FEBRUARY 4. 1994

in 115 continuing locus on agent ana policyholder well Doing, Security Lite has uncovered 
legislation wmcn undermines the very heart ol what u.iuranca companies ao -  contracong to 
proviao speolic Insurance benefits to designated Individuals.

The source ol our concern is the proposed UnHorm Probate Codfl II ("UPC II*]. Currently, under 
ccnsidoiaoon in numorous states. UPC 11 proposes lo fundamentally alter me manner in which 
and to wnom property, Including non probata property such as fife Insurance, may oe transierrea 
upon death. A complex and tengmy document, UPC II is difficult to understand. To date, with 
me assistance of prooato experts. Socunty Ufa has identified several areas in wmcn life Insurance 
Is seriously compromised. The fallowing list Identifies oroy the consequences, please see  the 
attachment for an In deptn discusaon of the Issue ana the necessary revisions:

ISSUE .SO. i : UPC n tuofcHSU nan probate property Including life insurance. 
pensions, non qualified deterred compensation |n d  trusts (botn irrevocable and 
revocabln) to tbo pmoate code in numerous ways,

ISSUE So. 2: Under UPC n, the namaa beneficiary on a Ufa insurance policy may 
not ba tna individual who receives all ol tna proceeds ol the policy under specdted 
circumstances.

ISSUE NO. 3: Transtors of any property mado loss man two years prior lo aaath 
can oe reclaimed under comm circumstances by a surviving spouse unless me 
property Is transferred for lull and adeguare value without notice.

ISSUE HO, 4: Under UPC IL It an insured names a Ccnotlciary other than his or her 
spouse, me non spouse oenodclary is tett uncertain that all of tha policy prvcaaas 
belong lo nlm or her lor an Indatlnlia period ol time alter iho Insured's daatn.

ISSUE NO. 5: Tha plain language ol a banallclary designation will no longer mean 
tvnat it says, UPC n will Impose Its beneficiary arrangement whlcn may oe dflTanwi.

ISSUE NO. 6: Payor provisions under UPC tt do not fully protect the payor. The 
payor may stilt need to ao additional administration and Investigation ol claims 
baton making payment to t  beneficiary, thus delaying claim payment and causing 
me payor to Incur additional expanse.
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ISSUE NO. 7: UPC II creates ezposuro to maloraciicc claims lor agents, lawyers 
ana Insurers tor which there Is no adequate protection,

ISSUE NO. g: Not Only Agents ana Insurers are affected tty UPC li, employers wtto 
establish employee benefit plans surf: as delairaa compensation, spill dollar ana 
162 bonus plans will be lacsa with rddltlonsi administrative burdens, uncbnalntlau, 
expenses end litigation.

We 00 not oppose UPC II since *»t contains many positivo provisions, However, there i$ 
remaining protounaty wrong when:

words da not mean what tnoy plainly say;

lay people cannot do their business without paying for a new i^^ai expert;

non spouse beneficiaries must be concerned that the surviving spouse may red aim 
portions ot property loft to the beneficiary at some unknown tvilure oate;

the probate code becomes another layer of complicated regulation, celay, oxpenso ana 
uncertainty at a  time when me public is seeking to limit prooato;

the mtegnty of Ilia Insurance products and services is compromised; and

there 19 substantial interference with commerce while solving no problem, ana

The enove listed portions ol UPC II ire paternalistic social engineering at tts worst and should 
not be allowed to stand. Pleese act nowt Protect pollcynotdor interests by becom ing  
invoivoa in the legislative process wnen UPC 0 Is introduced in your state.
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• I

n m o o  rut: 

issue No. 2

Ij s u o  No.  1

Response: 

IS1U0 NO. 3

Response: 

IJSUt No. 4

Response;

DISCUSSION POINTS
UPC li subjects non probata property to Its provision*. Hittoncaity. non groove 
prooony w «  not sueieci to me predate ccce. UPC 11 subteas in ol ms loUowtng non 
prooaio orooeny lo certain ol ks provisions: me Insurance: annuo*): accounts won POO 
Otsignamns: sscurttlos: ponsnns. protrt sninng. retirement or sirmar (e.g.. nonqutuMo 
deterred compensation) eropiqyee oenei.H.pijni: roil end personal property; jolmieninoti 

' won ngw or survrvonnto Ana trusts (bom irrevocable end revocaote).

)t b our opinion met UPC II should not supfect any non probate prooony to Is tsuie 
vtuatkjn or redaroauon provuians.

The integrity of the insurance Contract Mey Be compromised., as stated above, 
oufttmty, wnen an In ah/usual buy* an insurance poncy on bis or her ute tna nirres a 
benofrdiry. tna msured can usually be assume, absent trauo. mat mo insurance proceeds 
w J pass outside ol the insurer!s probate estatu to me named beneHeary. However. under 
UPC II a sunnvng spouse may. in certain circumstances, Inctuda non prooate property 
weft as ihe insurance in t  oeceoerrt s estate tor 1tte purposes ol dltemvrung tna surwrvj 
spouses share oi the estate. Moreover. it me prooeny owned by or received by me 
tujvtving spouse irom tne aecwent dow noi senary rne surviving spouses snare oi trie 
estlte. UPC It provides mat tne surviving spouse may. wen ajun aopront. reman 
specified portions ol non prooate property sgcn as file insurance pmcmas to cue me 
deficiency, ptmaps years later. Theieiore. under UPCUlha nameddanaflcury one we 
Insurance policy mey nor be die Individual wtio recatvas all of die proceed! pt me 
pouey. • '

I tt our opinion mai UPC 11 should not suOtto any non prooate property to Is estue 
. vitiation or redamauon pruvuiona.

Ttansurs Prior to Deitti May be Challenged. The UPC It scows me pud bacx or 
prooony tansjerreo wuron mo ytan of deatn unless tna property has been tramrerrod 
lor futt and adequate vaue without nonce. For examoto. an nsurance wficy trartptned 
to aft rrovpcabte trust withtn mo years ot me grantors do am could be ludtoctod to toouxal 
reaamatton sines the trust cannot quatfy as a bonaiice purchaser tor rut am aoeouiie 
•/aue without nodce.

Non prooate property must not m  subjected to tne prooate coos.

Biftetfctntei Mey 8e Subjected to litigation. expanses and DlUv*. under oPC It. 
i* a surviving spouse slecu to reclaim non prooate property to Misty ntt or her snare ot 
a dectoeat estate, ifte toouse mutt lint oouirt approval ol me probate court However, 
UPC II dot! not appear ro srecrfy ». lima Dthtod wsnin wncn tne surviving spouse must 
g in  caun approval, or. aner naving gained approvii. oxercae ma rodaminon rqrt. 
Thermare. reclamation ccua ooatr yean after podcy proceeds nave Men pad to me 
named banafldary, causing tne Mflftiiairy to either not use i l  01 the orocaeos or to come 
up wan the amount of money redarrwa irvougn other sources. In cuher evert. unoar 
UPC n Ifte banatidary U Ian vncaniln mat ail ot ffte policy proceed* Mtong tofilm 
or nar for an indadnin panod ot lima. This result interferes win U\a aoJiny of an 
Individual to banafH chtldran of pnor marriages, other naaay raiaitvaa, unapt!** and 
cfiJldran tom  out ot wadioc*.

A* stated eanter, we da not believe non proDite property should be subtoaeo to me 
probated coot.

1 4  •



issue No. 5

lisuu No. £

Response: 

IUu» No. 7 

Response:
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Seneiiciary Ooiignaiion language May Be Overridden by the Probate Cedi. 
Currently, a baneirc»a7  designation mat state*, lor examoie. lo  my survwog cnMren.* 
wouia generany be Interpretw to iimost ev« 7  state to mean mat i an insureo tu* tn«e 
cruidran anoono ol those crvwran preoeeeasea tne insured tnat tne remaining two cMdren 
wuuw oe me Deneitctanss oi me imureas pottcy. in omer words, tne piam language at 
tn# designation wouio govern. •  .............

Undtr UPC II. however, this may not be tne case. UPC II tpecrfle* ifial tne language 
constructioA rule* tor wvt* would also be tne rote* applicable lo non prooate property suen 
as lift Insurance peHoei. otmnns. non qualified deferred compensation and trusts. TMa 
means tna; the worm *to my surviving cftitdron' wouw generally be given e mearong 
otffetcm from the* plain language meaning. Thus, if one ot tbs Insured* cttkften 
predeceases irvs mured, that prtoeoeased chtfd's snare ot tna msurenca proceed* woua) 
be aiYideo among tne crows tiesconoarm ditto children would not qualify as descendant 
un»3* legally aoooiet!. in order lor the 'sucvtvwg chitdtan* to mure to tna deceased 
cfwd* snare, me owetoary designation would nave to empnucafly state mat ini dutdren 
are to receive tne oeceaseo crows benefits and tnere n  no guidance n  UPC It a* to wntt 
language would Oe surtkaem to insure tnat ina maureffs intent ts met. In short under 
UPC IJ, me eialn Itnguagt ot fienrrtcfery assignations will no longer mean wnat It 
says, me runs ot tha UPC n win govern.

Since eacn state which ccrmdere tne UPC It may aooct differing version of tne beneddvy 
languaQs rote*, agent*, when assisting tnefr cuema m orattaij benefida^ designation 
would fuve to retain counsel (amifiar wrtfttne specific rote* ol the slate in wtikn tne were 
resides. Futtner.il tne dwrt UUf imrea to a state in which tna orooaa cooe dBere. tnen 
the oeneticicry designations would nave to be asertd to comply w«m the new n a tn  roie* 
to insure that tne insureds intentions are met An Insured would 0$ nquind to 
constantly maintain vigtlanca over Ms tonaftclary assignations to make sure ffiat 
Ms Intanuons win bo m i  and even wan no cannot bo sun.

There appears to be no togtea! reason why the UPC It tub|acts non prooate property to 
rigid mecnaneat oonstrooion require menu. The problems created by tna orovwon Ur 
WTwrwgn any benwla to be gamed ov these 'one anoe ms i f  reqwemems. Therefore, 
we ooncauae mat me roan ot coratroaion snouvj not moiy to non probate procerr/. unless 
they tut a void in tne doaimere.

Termination ol Oaneflclary Arrangamenta Upon Ofrorco. UPC It prows** tnat a 
beneficiary dotijnaucn nemng a iooum a revoked upon crvart*. Ainougn some payor 
protection provisions exist unoer UPC It tor beneiK payors sucn as insurance comoeroea 
ana emoioytrs. these pmyor provisions ao not provwto me ror/eit prottcoan. me 
payor may sod need ro da additional administration smt investigation ot claims. " 
baton maxing payment ro t, teebfitfary, mu* dilaying claim paymtnt and esiam ?  
tna payor to incur additional aaponaa.

The payor protection provtstons *fli need to be mad* absolute so mat payors do not Uca 
potential conlictj wnen paying claim*.

Agent Malpractice Exposure. Even tnougn payor protacilon erots unoer UPC B. it 
aoaa not prona  insurers too agants from maipracvcs culms.

The onty protection against malpractice culms is the deletion ot non probate property Irom 
UPC II and the kmrtaton ot role* ol construction exousrvery to wito.

/Cp
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ijjufl No. 8 Not onty insuranc* companies ina  Agtnt* art Afftcttd by ino UPC Jl. Same oi mo 
ijaues d iscuiW  aoovo not omy anea insurance comoaroet arxi me* agtntt; tfity a tic 
afloa emoioyer* wno estaBtan Dtntin puna aucn at dettmeo comoensat^n. son dour. 
162 Bonus plana, tic. Thtat tmptoytra wn«n maxing datnoutioru writ b« ourutftta by 
torn* ot ir.o tamo usuts. uncena«i«8. expense ano litigation m determining ow n  
pkymema and aomtmstanng m»ir„ojBno«hi plans.

• u:- ^  ‘
Response: The sotutions suggestso tor cacn ot.ine aoov® issues tnoutd atso sotvo many ot the

profiitrra that empioyon mty tncoumer w«n UPC II.

r,:» . . /r.\
• *V' « V ’Tt* ft*. * ’ •*

' j . I • ■
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American Council of Life Insurance

Jerry P. O'Leary 
Sen ior Counsel

June 30, 1994

11 \-r;} rr.‘. < -«• W3irf,o: . . . . .
Mr, Willi am  S c h e r
V ic e P re sident - Law
N ational ‘As s o c i a t i o n  of L i f e  • *<•

Underwriters 
1922 F Street, N.W.
Washington,
D.C.
20006-4387 

Dear Bill:

RE: Uniform Probate Code-II amendments

Several months ago, we spoke about the Uniform Probate Code and 
how the latest model law now includes life insurance products in 
the probate estate. At that time, we had retained a St. Louis 
law firm to w o r k  on drafting amen dm en ts , etc. which could be 
tailored for use at the state level to remove insurance prod uc ts  
from the probate estate and permit insurance carriers to continue 
the payment of policy proceeds to the named beneficiaries just as 
it always has been done.

I told you as soon as the work product was received from our 
retained counsel, copies would be furnished to you for 
distribution to your Legislative Directors. In the meantime, 
there was very little either of us could do to slow down the 
movement to amend state probate codes to incorporate the latest 
language of Article II, Uniform Probate Code providing for the 
inclusion of insurance products in the probate estate in certain 
instances, regardless of what the policyowner desired. We had 
to wait until we had something definitive in hand to work with.

Kathy Sherby of the Bryan Cave law firm has completed her 
analysis of the above model law and forwarded the following:

1) Cover letter from Ms. Kathleen R. Sherby, Esq., dated 
May 5, 1994 with the following:

a) a summary of the proposed changes to UPC-II;

b) a memorandum concerning spousal rights in certain 
non-probate transfers before UPC-II was approved as a model 
law;

1201 r£ \Nsm A‘.u  jvCn u e , v w 
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c) a memorandum concerning spousal rights over life 
insurance proceeds;

d) a m en dm en ts  r e m o v i n g  i n s u r an ce  p r o d uc ts  from the
model law;

2) Cover letter from Ms. Kathleen R. Sherby, Esq., dated 
June 9, 1994 with the following:

a b i o g r a p h i c a l  information of Ms. Kathleen R. 
Sherby, Esq,

b) a description of specific changes suggested for 
inclusion within UPC-II whenever it is introduced at the state 
level.

3) Cover letter from Ms. Kathleen R. Sherby, Esq., dated 
April 29, 1994 containing information mailed by Professors 
Wellman and Waggoner of the Uniform Commissioners regarding 
UPC-II as it pertains to various positions taken by the ACLI and 
Security Life Insurance Company of Denver vis-a-vis UPC-II.

Bill, the enclosed material can be made available to your members 
who follow this issue in the states. It should be pointed out 
that the real estate people (The Realtors) as well as the
Mortgage Bankers are "our natural allies" in this effort
because real property, if it was transferred by a spouse for
less than full value (whatever that means) within two years of 
that spouse's death, is also subject to being pulled back into 
the "probate/augmented/reclaimable'' estate regardless who 
purchased the piece of real estate, and not knowing that the
seller would not live 24 months following the sale of the real 
property.

The result would be that the purchaser of a piece of real estate 
may become embroiled in a probate dispute (lawsuit ?) commenced 
by the spouse who elected to take "against the will", since the 
estate did not have enough assets to meet the minimum percentage 
he or she was entitled to, based upon the- length of the marriage.

I will be on the road for the next two weeks but will telephone 
you upon my return.

Thanks, - 
\

J e r r y  P .  O ' U e a r y



ggf lg m jB E .  PROPOSED CHaMQS3_TO_UPC I I

In 1 9 9 1  th e U n i f o r m  C o m m i s s i o n e r s  on Unif o rm  S t a t e  Laws 
c o m p l e t e l y  r e v i s e d  t h e  U n i f o r m  P r o h a t e  c o d e  (known as UPC I I ) .
As r evised, U P C  II now c o v e r s  n o n p r o b a t e  pr operty, including life 
i n s u r a n c e  pro d uc ts . W h i l e  t he A C L I  d o e s  n o t  o p p o s e  UPC II and 
its m a n y  p o s i t i v e  additions, the f o l l o w i n g  t e c h ni ca l corrections 
a r e  necessary, a n d  h a v e  b e e n  proposed, t o  a v o i d  problems f or 
p o l i c y  holders, agents, life i n s u r a n c e  c o m p a n i e s  and o t h e r  
t r a n s f e r r i n g  entities.

• - U P C  II maJces s o m e  s i g n i f i c a n t  c h a n g e s  in d e t e r m i n i n g  
■ t h e  m a r i t a l  s h a r e  of t he s u r v i v i n g  spouse. T h e s e  
c h a n g e s  i n c l u d e  a s i g n i f i c a n t  b r o a d e n i n g  of the 
" a u g m e n t e d  e s ta t e"  for p u r p o s e s  of d e t e r m i n i n g  t h e  
a m o u n t  of, a nd satisfying, t h e  s p o u s e ' s  elective-share. 
O u r  p r o p o s a l  w o u l d  n a r r o w  t h e  s c o p e  o f  t he " augmented 
e s t a t e . "

0 P r o p e r t y  s u b j e c t  to a g e n e r a l  p o w e r  of a p p o i n t m e n t
w o u l d  be i n c l u d e d  o n l y  if t h e  d e c e d e n t  c r ea te d  the 
g e n e r a l  p o w e r  of a p p o i n t m e n t  d u r i n g  the marriage.

“ s u r v i v o r s h i p  i n t e r e s t s  w o u l d  be included o n l y  to
t h e  e x t e n t  t h e  s u r v i v o r s h i p  i n t e r e s t  w a s  c r e a t e d  
b y  t h e  d e c e d e n t  d u r i n g  t h e  marriage.

0 L i f e  i n s u r a n c e  p r o d u c t s  w o u l d  b e  excluded.

in a d d i t i o n  to t h e  new e l e c t i v e - s h a r e  provisions, UPC 
II c h a n g e s  t h e  r u l e s  of c o n s t r u c t i o n  a p p l i c a b l e  to 
n o n p r o b a t e  t r a n s f e r s  by p r o v i d i n g  n e w  a n t i l a p s e  rules, 
a m o n g  ot he r things, th at  w o u l d  i gn or  c e r t a i n  
s u r v i v o r s h i p  r u l e s  w i t h o u t  p r o o f  of t h e  d e c e d e n t ' s  
intent.. U n d e r  o u r  proposal, t h e  a n t i l a p s e  p r o v i s i o n s  
h a v e  been c h a n g e d  to g i v e  m e a n i n g  t.o the wo r ds  of 
s u r v i v o r s h i p  u s u a l l y  f ou nd  in p r o b a t e  and n o n p r o b a t e  
d o c u m e n t s  alike. The a n t i l a p s e  p r o v i s i o n s  w i l l  apply 
o n l y  if t h e  g i f t  ha s n o t  b e e n  m a d e  c o n t i n g e n t  u p o n  
survival.

U n d e r  our proposal, p a y o r  p r o t e c t i o n s  s c a t t e r e d  
t h r o u g h o u t  U P C  II ha ve  b e e n  e n h a n c e d  to p r o t e c t  the 
p a y o r  in d e a l i n g  w i t h  t h e  a u g m e n t e d  estate, the  120 
h o u r  s u r v i v a l  r e qu i re me nt , t h e  a n t i l a p s e  provisions, 
t h e  r e v o c a t i o n  by d i v o r c e  p r o v i s i o n s ,  a n d  the 
r e v o c a t i o n  by f e l o n i o u s  k i l l i n g  p r ov i si on s.

T h e s e  changes, w h i l e  r e l a t i v e l y  s m a l l  m o d i f i c a t i o n s  of 
th e o v e r a l l  s c h e m e  of U P C  II, w i l l  e n a b l e  t h e  i n s u r a n c e  i n d u s t r y  
as w e l l  as o t h e r  n o n p r o b a t e  t r a n s f e r o r s  to c o m p l y  w i t h  t he 
c h a n g e s  in t h e  law w i t h o u t  an a d v e r s e  i m p a c t  u p o n  its business.



D E S C R I P T I O N  O F  S P E C I F I C  C H A N G E S  
S U G G E S T E D  F O R  

U N I F O R M  P R O B A T E  C O D E  I X

Bection 1-2 0 1. The definitions of "beneficiary" and 

"beneficiary designation" are changed by deleting the references 

to life insurance, life insurance type products and retirement 

benofits.

...... z\ trr., .. . „c . • *•*

Section 2-2 0 1 . This section would change the pecuniary 

elective share back to the fractional elective share of UPC-I.

With a pecuniary elective share, the non-marital 

beneficiaries would bear the risk that the augmented estate 

assets would decline in value prior to the spouse receiving his 

or her elective share. For example, if the augmented estate 

included IBM stock held jointly between the decedent and the 

decedent's daughter valued at the date of death at $100,000, and 

the value of the IBM stock diminished In value so that, at the 

time the decedent's spouse reclaimed his or her 50% elective 

share, the stock owned by the daughter was now worth $50,000, the 

decedent spouse would be entitled to $50,000 in value from the 

decedent's daughter, notwithstanding the fact that that was the 

entire value of the IBM stock at that time;-

By retaining the fractional elective share of UPC-I, 

the risk of loss is borne equally by the spouse and the non- 

spouse beneficiaries. In the example above, therefore, the 

spouse would at all times be entitled to one-half of the IBM 

stock, regardless of its then value.



On the other hand, if the assets appreciate in value, 

under a fractional elective share, the spouse shares in the 

appreciation in value of the augmented estate. For example, if 

the augmented estate included Microsoft stock worth $100,000 in 

value at the time of the decedent's death, which then appreciated 

to $150,000 in value at the time the spouse sought satisfaction 

of the elective share, with a fractional elective share, the 

surviving spouse would be entitled to reclaim one-half of the 

Microsoft stock, or $75,000 in value. With a pecuniary elective 

share, the surviving spouse would be entitled to $50,000, one- 

half of the original value of the-Microsoft stock.

Because of the way a pecuniary share works, however, if 

there is an appreciating asset, and that asset is used in part to 

satisfy the elective share amount, the owner of that asset could 

be required to report, as capital gain on his or her income tax 

return, the appreciation on that asset used to satisfy the 

surviving spouse's elective share. The fractional elective share 

would not result in the recognition of taxable income by the non­

spouse beneficiary when the elective share is satisfied with an 

appreciated asset.

Section 2-202, This section defines the "augmented 

estate," subject to the surviving spouse's elective share rights. 

Notwithstanding the general comments to the elective share 

provisions of the UPC II, the provisions of this section under 

the current UPC II extend far beyond the partnership concept of 

marriage embodied in community property laws, causing assets that
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w o u l d  n ot bo m a r i t a l  p r o p e r t y  d u r i n g  l i f e  t o  t r a n s f o r m  into 

m a r i t a l  p r o p e r t y  up on  d e a t h . <- U n d e r  t h i s  regime, t h e  "reclaimable 

est at e"  w o u l d  inclu de  t r u s t s  c r e a t e d  b y  o t h e r s  long b efore the 

m a r r i a g e  for t h e  b e n ef it  of t h e  d e c e d e n t ,  a n d  lif e  in surance 

p a y a b l e  to non=-spouse b en e fi ci ar ie s,  w h i c h  h a s  n e v e r  b e f o r e  been 

s u b j e c t  to s p o u s a l  r i g h t s  u p o n  d e a t h  o f  t h e  insured. T h e  v a lu e 

of t h e  d e c e d e n t ' s  " r e c l a i m a b l e  e s t a t e "  w o u l d  b e  i n c l u d e d  in the 

a u g m e n t e d  e s t a t e  of t he d e c e d e n t  a n d  w o u l d  b e  s u b j e c t  to th e 

e l e c t i v e  r i g h t s  of- th e s u r v i v i n g  s p o us e.  A s  such, th es e assets 

w o u l d  b e  u s e d  n o t  only to d e t e r m i n e  t h e  a m o u n t  of t h e  s pouse's 

e l e c t i v e  share, b u t  al so  t o  s a t i s f y  t h e  s p o u s e ' s  e l e c t i v e  share.

T h e  s u g g e s t e d  c h a n g e s  in t h i s  s e c t i o n  a re in te n d e d  to 

r e d u c e  the s c o p e  of the d e c e d e n t ' s  " r e c l a i m a b l e  es tate." Thus, 

u n d e r  t h e  s u g g e s t e d  c h a n g e s

1. P r o p e r t y  s u b j e c t  to a g e n e r a l  p o w e r  of a p p o i n t m e n t  

w i l l  o n l y  be i n c l ud ed  in t h e  r e c l a i m a b l e  e state if the 

p o w e r  w a s  c r e a t e d  by t h e  d e c e d e n t  d u r i n g  t h e  m a r r i a g e  

a n d  then only if t he p r o p e r t y  w a s  s t i l l  s u b j e c t  to the 

g e n e r a l  power of a p p o i n t m e n t  a t  t h e  t i m e  of the 

d e c e d e n t ' s  death.

2. Jointly held property w  ild be included only if it 

was held jointly by the decedent and another with 

rights of survivorship at the time of the decedent's 

death, and then only to the extent of the decedent's 

contribution to the purchase of that property during 

the marriage.



3. Life insurance would not be included in the 

decedent's reclaimable estate.

These changes would not displace any of the property 

currently included within the augmented estate under UPC I, 

Nevertheless, even with these recommended changes, the augmented 

estate under UPC II would still be broader than under UPC I.

The payor provisions in thi3 section are enhanced to be 

more meaningful and more - protective of payors as follows:

1- The reference to "good faith" is deleted as that 

is a concept that results in expensive litigation a3 to 

its meaning; •»»' •

2. The pr.ecise .matters required to be included in the 

written notice to the payor are specifically set out. 

The payor will not be bound by a notice that fails to 

comply with these requirements. The items to be 

included in the written notice, under the suggested 

change, are those items that would enable the payor to 

act upon the notice;

3. The payor is given two business days to 

communicate the receipt of the notice within its own 

organization. The payor is not liable for unknowing 

actions on its part prior to that time;

4. The proposed changes would clarify that notice to 

a sales representative of the payor does not constitute 

notice to the payor;

5. The procedure for the payor to use once the payor 

has received written notice under this section is set
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o u t  in m o r e  d etail and s p e c i f i c a l l y  dis pe ns es  with 

c h a r g e s  to t h e  p a y o r  w h o  f o l l o w s  s u c h  procedure;

6. T h e  p r o p o s e d  c h a n g e s  w o u l d  c l a r i f y  that the pa yo r 

c a n  f o l l o w  feder a l law w h e r e  f e d e r a l  law p reempts state 

l a w  w i t h o u t  c o n c e r n  for t h i s  p r o v i s i o n  of t h e  U P C  II.

S e c t i o n  2-205. T h e  c h a n g e s  p r o p o s e d  in this section 

w o u l d  r e q u i r e  a s u r v i v i n g  s po u se  t o  d e l i v e r  a c o p y  of the 

p e t i t i o n  f o r  t h e  e l e c t i v e  s ha re  to a l l  n o n - s p o u s e  benefic ia ri es  

w h o s e  i n t e r e s t  m a y  bo a f f e c t e d  by t h e  t a k i n g  of the el ective 

share*. F u r t he r,  it w o u l d  c l a r i f y  t h d t’if t h e  c o u r t  gran ts  an 

e x t e n s i o n  to t h e  s u r v i v i n g  spouse fo r f i l i n g  a p e t i t i o n  for an 

e l e c t i v e  share, the r e c l a i m a b l e  e s t a t e  in t h e  h a n d s  of the non- 

s p o us a b e n e f i c i a r i e s  w i l l  no l o n ge r b e  a v a i l a b l e  for s a t i s f y i n g  

t h a t  e l e c t i v e  s h a r e  amount.

S e c t i o n  2-207. T he c h an g es  r e c o m m e n d e d  here w o u l d  

c l a r i f y  t h a t  t h e  o r i g i n a l  r e c i p i e n t s  of t h e  r e c l a i m a b l e  estate, 

or t h e i r  done es ,  w o u l d  b e  liable to t h e  s u r v i v i n g  sp ouse for 

their p r o p o r t i o n a l  c o n t r i b u t i o n  t o w a r d  the s a t i s f a c t i o n  of t he 

s u r v i v i n g  s p o u s e ' s  e l e c t i v e  s h a r e  o n l y  to t h e  e x t e n t  the p r o p e r t y  

or its p r o c e e d s  are st il l in their p o s s e s s i o n .  Therefore, if the 

r e c i p i e n t  s e l l s  th e  p r o p e r t y  and u s e s  t h e  p r o c e e d s  to pay for 

living e x p e n s e s  so that the r e c i p i e n t  no l o n g e r  ha s any p o r t i o n  

of the p r o p e r t y ,  the r e c i p i e n t  w o u l d  no l on ge r  be r e q u i r e d  to 

c o n t r i b u t e  t o w a r d  the s a t i s f a c t i o n  of the  s p o u s e ' s  e l e c t i v e  

share.



S e c t i o n  2-603. Un de r g e n e r a l  c o m m o n  law, a b e q u e s t  

u n d e r  a w i l l  is c o n d i t i o n e d  upo n s u r v i v i n g  t h e  testator, so t h a t  

a b e q u e s t  to a d e c e a s e d  b e n e f i c i a r y  will, a u t o m a t i c a l l y  lapse.

M o s t  j u r i s d i c t i o n s  h a v e  enac te d an a n t i l a p s e  statute, as a r u l e  

of con st ru ct io n , to p r e v e n t  a b e q u e s t  f r o m  a u t o m a t i c a l l y  lapsing 

on t h e  d e a t h  of a b e n e f i c i a r y  if t h e  b e n e f i c i a r y  has  a c e r t a i n  

d e g r e e  of f a m i l i a l  r e l a t i o n s h i p . t o  the  d e c e d e n t .

P r i o r  to. U P C  II, the a n t i l a p s e  s t a t u t e  c ould b e  n e g a t e d  

in m a n y  st ates b y  u s i n g  words of s u r v i v o r s h i p .  In O h i o  a nd 

Texas, however, t h e  c ourts r e a c h e d  a c o n t r a r y  result, a p p a r e n t l y  

h o l d i n g  tha t t h e  use of m e r e  w o r d s  o f 1 s u r v i v o r s h i p  were 

i n s u f f i c i e n t  to n e g a t e  t h a t  s t a t e ' s  a n t i l a p s e  statute.

T h i s  s e c t i o n  as it c u r r e n t l y  e x i s t s  in U PC -I I  w o u l d  

a d o p t  t he g r e a t e r  r eq ui r e m e n t s  of t h e  c o u r t s  in O h i o  and Texas, 

so t h a t  w o r d s  of s u r v i v o r s h i p  s u c h  as " i f  s h e  s urvives me" or "ny 

n i e c e s  and  n e p h e w s  who survive m e , "  w i t h o u t  more, w o u l d  not 

d e f e a t  t he a n t i l a p s e  p r o v i s i o n s  of t h i s  s e c t i o n .  Thi s  s e c t i o n  

w o u l d  r e q ui r e v e r y  p a r t i c u l a r  language, s u c h  as "to my niece, if 

she s u r v iv es  me, and n o t  to her d e s c e n d a n t s "  t o  be included in a 

d e c e d e n t ' s  w i l l  in order to n e g a t e  t he a p p l i c a t i o n  of the 

a n t i la p se  p r o v i s i o n s  set  out in t h i s  s e c t i o n .

...... Although the antilspse provisions in the various states

should be clarified on this issue of what should be required in 

order to defeat the application of the antilapse provisions, the 

clarification should be as has been held by the courts in many 

jurisdictions, that words of survivorship mean what they mean and



adequately negate the antilapse statute without having to add 

that descendants are not to be included.

The changes recommended here would change the antilapse 

provision in this fashion, so that words of survivorship would be 

sufficient to negate the antilapse provisions of this section.

These changes are recommended here so that the will 

provisions will, be consistent with the similar antilapse 

provisions for non probate transfers contained in Section 2-706.

Section 2-702. The same changes have been made to the 

payor protection provisions in this Section as described above 

for Section 2-202.

In addition, the suggested changes would eliminate the 

requirement that a simultaneous death provision or a common 

disaster provision contained in a non-probate transfer be 

operable under the facts of the case in order to negate the 120- 

hour survival period. Most nonlawyers would anticipate that a 

simultaneous death provision or similar provision would 

automatically apply in lieu of the 120-hour survival requirement. 

The intention here is to remove any surprise results for the 

unwary consumer.

section 2-706. This section provides an antilapse 

statute similar to that contained in section 2-603 to all 

nonprobate type transfers. These transfers are most often dealt 

with by the general public without the benefit of legal advise. 

When a member of the public uses the condition that a beneficiary



survive, t h e y  inte nd  a n d  b e l i e v e  t h a t  t h e s e  w o r d s  h a v e  meaning.

T h e  r e c o m m e n d e d  c h a n g e s  w o u l d  a l l o w  these w o r d s  t o  have 

m eaning, c l a r i f y i n g  t h a t  w o r d s  of s u r v i v o r s h i p  are a s u f f i c i e n t  

i n d i c a t i o n  u n d e r  t h e  s t a t u t e  of an i n t e n t i o n  to n e g a t e  the 

a n t i l a p s e  statute. . ..

T h e  p a y o r  p r o v i s i o n s  i n  t h i s  s e c t i o n  are a l s o  e n h a n ce d 

in t h e  s a m e  m a n n e r  a 3 _ s e t o u t  a b o v e  w i t h  r e s p e c t  to S e c t i o n  2- 
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floction 2-707. T h i s  S e c t i o n  a l s o  d e a l s  w i t h  the. 

a n t i l a p s e  pr o vi s i o n s .  The s u g g e s t e d‘c h a n g e s  w o u l d  l i k e w i s e  allow 

s u r v i v o r s h i p  l a n g u ag e to be a s u f f i c i e n t  i n d i c a t i o n  of an 

i n t e n t i o n  to n e g a t e  t h e  a n t i l a p s e  p r o v i s i o n s  a p p l i c a b l e  to future 

interest.

flection 2-B03. In t h i s  se ct io n,  t h e  p a y o r  p r o t e c t i o n  

p r o v i s i o n s  are e n h a n c e d  in the  s a m e  m a n n e r  as set o ut a b o v e  wi th  

r e s p e c t  to S e c t i o n  2-202.

S e c t i o n  2-804. In t h i s  s ection, the p a y o r  p r o t e c t i o n  

p r o v i s i o n s  are e n h a n c e d  in t h e  s a m e  m a n n e r  as set out a b o v e  w i t h  

r e s p e c t  to S e c t i o n  2-202.



ATTACHMENT NO. 1
JANE BRYANT QUINN, INSURANCE PLOY CAN LEAVE SPOUSE PENNILESS' 

Washington Post Writer* Group, Released November 16, 1995 
Published in Over 200 U.S. Newspapers

New York—The life Insurance 
Industry loves to show pictures of 
good-looking men buying life insur­
ance to tsve their grateflil wives 
from the poorhouie.Guen whet? la tnoit ttatei, those 
good-looking men can also use life 
Insurance to disinherit their wive* 
(and wives can disinherit their 
husbanda). You Just dump your sav­
ings into a cash-value policy and 
leave that policy to someone else.
A number of ttatei are considering 

liwi to prevent this from happening. 
But the powerful Insurance lobby It 
obstructing change. Only three states 
have blocked disinheritance-by-inrur- ance (Kansas, Minnesota and South 
Dakota). Other sate* have rolled over when the lobbyists came to call.
In an attack on the taws, Jerry 

O'Leary, former senior counsel of the American Council on Life Insur­
ance (ACLI) and now retired, wrote 
the following last year: "I belleva we can all agree that (he surviving 
spouse should be protected, but 
many question whether the surviving 
spouse should be 'canonized' and 
protected to the detriment of the insurance policy beneficiary.. . . '
At issue ia a change proposed In 

probate law. It'l part of the Uniform 
Probate Code (UPC), developed by a 
committee of Uwyen to improve and 
simplify the proem of leaving prop­
erty to beirt. States decide individu­
ally what to accept from the UPC.
Probate assures that, when you die. 

the property you've left by will goea 
to the people you designate. But state 
law makes one exception. You're not 
allowed to disinherit a spouse unlcts 
the spouse consents.
In the nine states (Arizona, Cali­fornia, Idaho, Louisiana, Nevada, 

New Mexico, Texas, Washington. 
Wisconsin) with community property

laws, spouses own one-half of the 
marital property. In most of tha 
other states, they get at least one- 
third or one-half of their tpouse't property at death.
If you write a will that leaves your 

spouse too smal! a share, he or she 
can demand the full pottioa owed by 
law. Spouses, however, can give up 
their share voluntarily, by signing an 
agreement to do so.
Spousal-iupponlaws have a valid 

public purpose. No monied spouse 
should be allowed to leave a penni­
less mate, wbo might have to go on welfare.
You're pretty well protected In a 

community property state, where half 
of tha marital property la yours by law, says Lot Angeles attorney 
Charles Collier. In moat of the 
states, however, huge loopholes 
exist, which can be used to cut n 
spouse oul
This's because the spousal share 

applies only to the property that’s 
left by will. Billions of dollan in 
assets pats outside (bn will: through 
joint ownership and the named bene­ficiaries of Irving mists, annuities, 
Individual Retirement Accounts or 
life insurance policies, In doo-com­
munity property xuucs, you can 
generally leave this property to 
anyone you want—even if your 
spouse winds up without I dime.
The new UPC would stop all that.

It lays dui, when a married pence 
dies, all the assets of bosh tpoutot 
must be added up, Including life- 
insurance proceeds. The surviving 
spouse jets ■ share of the entire pot 
but no leu than 550,000 (unleu the 
spouse hu formally waived his or 
her rights). Spouses la long mar­
riages get a larger share dun spouses 
in short ones.
Seven sates have adopted this idea

so fir. But life insurance his been 
excluded in four of them (Colorado, 
Montana. North Daksu and West 
Virginia), u  well as New Yort. 
which reformed along different Uses 
from the UPC, There, i  spouse can 
itOI be shortchanged, says Professor 
Lawrence Waggoner of The Univer­
sity of Michigan Law School.
Insurers think that the person who 

buys the coverage should decide 
where it goes, uyi Michael 
Bartholomew, managing counsel for 
the ACLI. Bartholomew also claimed 
that, If s spouse could challenge the 
contract. Insurers would have to go 
in coun to figure out who to pay. 
Tbit’s not true, however. Tha UPC 

ttys dui Inrurm can pay the poli­
cy's named beneficiary, if the spouse 
hasn't entered a coarmy claim. If 
the spouse make* a claim, the pay­
ment goes to a court with no pro­
ceedings necessary for tha Insurance 
company. In both cases, the Insurer 
has no further Uabllhy.
Bartholomew backpedalcd in a 

second tatzrvlew. He knows of no 
stare that requires a court proceed­ing. 1 oeodoQ this incident because some of the Information used by the 
Insurance lobby to defeat the UPC Is 
similarly misleading.
Bartholomew uyi dut there's on 

proof that Ufa Insurance ia used to 
disinherit ■ spouse. He’s right that oo data exist. But Denver money 
Jama Wide it sure that It's dooe. 
•It's a strategy dUcustcd in atate- 
plannlog programs,'' be says.
If the UPC ends other ways of 

disinheriting spousce, why should 
life insurance be etempt?

1. Each newspaper writes Rs own headline. The above eiroo from tha Chicago Tribune, Sunday, Nov. 19, 1995, 1 5. as 3.
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a n u m b e r  of d i f f i c u l t i e s  t h a t  c l i e n t s  h a v e  h a d  t h r o u g h  t h e  y e a r s  
w i t h  t h e  c u r r e n t  P r o b a t e  C o d e .  H o u s e  B i l l  308 is t h e  t y p e  o f  
l e g i s l a t i o n  t h a t  h e l p s  r e s o l v e  s o m e  o f  t h o s e  p r o b l e m s  t h a t  h a v e  
b e e n  e n c o u n t e r e d  b y  f a m i l i e s  o f  d e c e d e n t s  a n d  a t  t h e  s a m e  t i m e  
r e l i e v e s  a d e c e d e n t ' s  h e i r s  o f  a l o t  o f  a g g r a v a t i o n  a n d  e x c e s s i v e  
e x p e n d i t u r e s  b y  c l e a r i n g  u p  a n u m b e r  o f  p r o b l e m s  t h a t  o f t e n  l e d  t o  
p r o t r a c t e d  p r o b a t e  p r o c e e d i n g s  a n d / o r  l i t i g a t i o n .

A l t h o u g h  I a m  t h e  c u r r e n t  C h a i r p e r s o n  o f  t h e  A l a s k a  S t a t e
B a r  E s t a t e  P l a n n i n g  a n d  P r o b a t e  S e c t i o n ,  I w r i t e  m y  l e t t e r  o f  

s u p p o r t  of H o u s e  B i l l  308 s o l e l y  as a p r i v a t e  p r a c t i t i o n e r  a n d  n o t  
a s  a C h a i r p e r s o n  o r  m e m b e r  o f  a n y  B a r  S e c t i o n .

I a p p r e c i a t e  y o u r  s u p p o r t  o f  t h e  B i l l ,  as w e l l  a s  a l l  o f  

y o u r  e f f o r t s  e x p e n d e d  i n  t h e s e  r e g a r d s  o v e r  t h e  p a s t  s e v e r a l  y e a r s .

Re: S u p p o r t  f o r  H o u s e  B i l l  308
U n i f o r m  P r o b a t e  C o d e  R e v i s i o n s

D e a r  R e p r e s e n t a t i v e  P a r n e l l :

S i n c e r e l y ,

L a w  O f f i c e s  o f  R u s s e l l  A. N o g g

By:
R u s s e l l  A .  N o g g

R A N : j n
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1/17/96

1 Page 14, line 24, following "to":

2 Delete "one-third of the augmented estate"

3 Insert "the value of the elective share percentage of the augmented estate, determined

4 by the length of time the spouse and the decedent were married to each other, in accordance

5 with the following schedule:

6 If the decedent and the spouse The elective share

7 were married to each other: percentage is:

8 Less than I y e a r ........................................................... supplemental amount only;

9 1 year but less than 2 years   3 percent of the augmented estate;

10 2 years but less than 3 y ea rs ................... 6 percent of the augmented estate;

1 j 3 years but less than 4 y ea rs ................... 9 percent of the augmented estate;

12 4 years but less than 5 y ea rs..................... 12 percent of the augmented estate;

13 5 years but less than 6 y ea rs ..................... 15 percent of the augmented estate;

14 6 years but less than 7 y ea rs ..................... 18 percent of the augmented estate;

15 7 years but less than 8 y ea rs  21 percent of the augmented estate;

16 8 years but less than 9 yea rs .....................24 percent of the augmented estate;

17 9 years but less than 10 years . . . . . . .  27 percent of the augmented estate;

18 10 years but less than 11 y e a r s  30 percent of the augmented estate;

19 11 years but less than 12 y e a r s  34 percent of the augmented estate;

20 12 years but less than 13 y e a r s  38 percent of the augmented estate;

21 13 years but less than 14 y e a r s  42 percent of the augmented estate;

22 14 years but less than 15 y e a r s  46 percent of the augmented estate;

23 15 years or m o re ......................................  50 percent of the augmented estate"

24 Page 20, line 23. following "to”:

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: HB 308

- I -
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1 Delete "two-thirds of the augmented estate"

2 Insert "the applicable percentage for the augmented estate; in this paragraph, the

3 "applicable percentage" means twice the elective share percentage set out in the schedule in

4 AS 13.12.202(a) appropriate to the length of time the spouse and the decedent were married

5 to each other"

-2-
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1/19/96

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE PARNELL
TO: HB 308

1 Page 1, line 3:

2 Delete " a m e n d in g  A la sk a  R u le  o f  P ro b a te  P ro c e d u re  5 ;"

3 Page 37, line 11:

4 Delete "The"

5 Insert "During the testator’s lifetime, the"

6 Delete "sealed and"

7 Page 37, line 16:

8 Delete "resealed and"

9 Following "kept"

10 Insert "confidential and"

11

12 Page 78, following line 30:

13 Insert a new subsection to read:

14 "(b)- An instrument referred to in (a) of this section may designate as a

15 beneficiary, payee, or owner, a trustee named or to be named in the will of the person

16 entitled to make the designation. 'Hie designation may be made before or after the

17 execution o f the designator’s will. It is not necessary to the validity of the underlying

18 trust that there be in existence a trust corpus other than the right to receive benefits

19 or to exercise the rights resulting from the designation."

20 Reletter the following subsection accordingly.

21 Page 84, line 28:

-1-
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Delete "type of' 

Insert "terms o f the" 

Delete "The type" 

Insert "The terms"

5 Page 84, line 29, following "of':

6 Insert "the"

7 Page 84, line 30:

8 Delete "type o f ’

9 Insert "terms of the"

10 Page 87, line 13:

11 Delete "type o f

12 Insert "terms o f the"

13 Page 94, lines 22 - 24:

14 Delete all material.

15 Renumber the following bill section accordingly.

-2-



3 l a s l t a  S t a t e  l e g i s l a t u r e

REPRESENTATIVE
SEAN R. PARNELL

H O U S E  O F  R E P R E S E N T A T I V E S

711. WEST -n i l AVENl !p„ SUITE I 
ANCHORAOI:. ALASKA ‘•'•VI 

D07) tiS-NPM

While 111 llllllMII
STATE CAPITOL 

IUNEAU. ALASKA '•'ISO I HsJ 
(1)071 R . O H  : .x i\M (n .’<Mj

S P O N S O R  S T A T E M E N T  
H o u se  B ill 308

"An act relating to the Uniform Probate Code, including non probate transfers, 
guardianships, trusts, and m ultiple-party accounts; relating to the Uniform  
Sim ultaneous Death Act; amending A laska Rule o f  Probate Procedure 5: and
providing for an effective date."

In an effort to clear up confusion and alleviate unneeded litigation and legal 
lees to the public, the National Conference o f C om m issions on Uniform State 
Law (NCCUSL) developed a Uniform Probate Code in 1969. Alaska Adopted this 
code in 1972. Since that time, the NCCUSL continued to study and improve 
ex istin g  uniform codes and in 1990 issued new recom m endations for two 
section s (2 & 6) o f the Uniform Probate C ode, which have becom e dated 
through changes in societies financial and fam ily practices (for exam ple the
proliferation o f  divorces and second fam ilies). A dditionally, HB 308 repairs 
glitches in the code discovered since its' drafting in 1969.

HB 308 adopts the NCCUSL's newly revised Uniform Probate Code with a few  
m odifications. The provisions contained in this bill were reviewed in depth by 
Alaska's uniform law com m issioners and by the members o f the A laska Bar 
A ssociation's Probate and Estate Planning Section. In drafting this legislation , 
any changes from current law which could not be agreed upon by interested  
parties were set aside for discussion in separate legislation.

Eight states (States with Community Property laws do not need this) have
already adopted the new Uniform Probate Code and at least five others are
considering them this year. The Alaska Code Com m issioners and the members 
o f the Alaska Bar A ssociation’s Probate and Estate Planning Section agreed on 
som e changes so  that the new code would dovetail with current A laska Law. 
One issue could not be agreed on and lacking any consensus was left out.

I respectfu lly request your support.





> j U S E  C O M M IT T E E  R E P O
ate Referred to Committee: March 8, 1996 FURTHER REFERRALS:

>ate of Committee Action:.

The JUDICIARY Committee considered: 

rIOUSE BILL NO. 311

HB 311

REPEAL LIMIT ON HOURS EMPLOYED IN MINES

'‘An Act repealing the limitation on the hours a person may be employed in a mine; and making a related technical 
amendment to avoid changing the penalties for failing to make payments into an employee benefit fund.”

recommends it be replaced
with the following committee substitute ^ 5  M l p  3 ^ 7  /  v7^~D )

I ] ad d itio n a l re fe rra l to  _  
[ | a ttach ed  am en d m e n t(s )

A D O P T S :_________________

C o m m ittee

_______________________________ L e tte r o f  In ten t

A T T A C H E S  N E W  F IS C A L  N O T E (s): (Dcp0 A P P R O V E S  P R E V IO U S :

I ] fisca l n o te (s) [ ] fisca l no te(s)

[ ] the  sam e title  
[ j a new  title

(Dept/Dilc)

[ ] ze ro  fisca l n o te (s) [ H^zero

c

fisca l n o te (s) 

)

eJ><J

CHAIR’S SIGNATURE
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CS FOR HOUSE BILL NO. 311(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

Offered:

Referred:

Sponsor(s): R E P R E S E N T A T I V E S  VEZEY, Toohey, Martin

A BILL 

FOR AN ACT ENTITLED  

"An Act relating to the hours a person may be employed in a mine; and 

requiring that workers be paid for certain time worked in a mine."

3 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

i

4 * Section 1. AS 23.10.410 is repealed and reenacted to read:

5 Sec. 23.10.410. LIMITATION ON PERIOD OF EMPLOYMENT IN

6 UNDERGROUND MINES AND REQUIREMENT FOR PAY FOR CERTAIN WORK.

7 : (a) Except as provided in (d) of this section, a miner may not be employed in an
lj

8 j underground mine or workings for more than 10 hours in 24 hours, except on a day

9 when a change of shift is made. The 10-hour limitation applies only to work actually

10 performed at the mine face or other place where the work is actually carried on and

11 excludes time for meals, travel to or from the mine site, and travel between the mine .

12 ( portal and the mine face, whether in going on or off shift, or in going to or returning ‘
li

13 from meals. However, an employer shall pay wages for the time worked from the time
i 'I

14 the miner enters the mine at the mine portal, whether or not work is performed at the !
I i

15 mine face or other place where the work is actually carried on, until the miner leaves the.

-1- CSHB 311(JUD)
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mine.

(b) If life or property is in imminent danger, the 10-hour period may be extended 

for the continuance of the emergency.

(c) The department may not, by regulation, impose more restrictions on the hours 

of work of miners than are imposed by this section.

(d) On application from an employer, the commissioner may grant a variance 

that permits employment in an underground mine or workings for more than 10 but not 

more than 12 hours in a 24-hour period if the commissioner finds that

(1) the additional working time is permitted under the terms o f a 

collective bargaining agreement entered into by a bargaining organization that represents 

workers performing the work covered by the variance; or

(2) the extension is in the best interest of resident workers o f the state.

(e) In this section, "miner"

(1) means a person who works in an underground mine or workings and 

is engaged in actual mining operations;

(2) does not include mechanics, warehousemen, electricians, and other 

support personnel at an underground mine or workings.

CSHB 311(JUD) -2-
New  T e x t :  Underlined [DELETED TES\T BRACKETED]



A M E N D M E N T

By Representative Finkelstein

OFFERED IN HOUSE JUDICIARY
TO: CSHB311 (JUD)

Page 1, line 8:
Delete "10" 
Insert "8"

Page 1, line 9:
Delete "10" 
Insert "8"

Page 2, line 2:
Delete "10" 
Insert "8"

Page 2, line 7:
Delete "10" 
Insert "8"

Page 2, line 8:
Delete "12" 
Insert "10"



Committee Substitute for HB 311 Amendment No,

Sec. I is amended to read:

See. I. AS 23.10.410(a) is amended (oread:

(a) Except as .Provided in subsection (til, a person may not be employed in an 

underground coal mine, underground lode mine, underground placer mine, underground coal, lode, 

or placer workings, or other underground mine, or workings for more than ten hours in 24 hours, 

except on a day when a change o f  shift is made. The ten hour limitation applies only to work 

actually performed at the minimi face and excludes the intermission o f  time for meals, traveling to 

the mine site, traveling between the mine's portal to the face, or otherwise going to or from the place

where the work is actually carried on, whether in going on or off shift, or in going to or returning

mine entrance, wliclher or nolit is pcrfbimed.ntiho mining face.

Sec. 2. AS 23.10.410(b) is amended to read:

(fc) Except as provided in.subsection (d). it is the purpose o f this section to limit the 

hours o f employment in 24 hours to hours o f actual labor at the face, or other place where the 

work or labor to be done is actually performed.

Sec. 3. AS 23.10.410 is amended by adding new subsections to read:

(d) On application from an employer, the commissioner may grant a variance that 

permits employment in an underground mine or workings lbr more than 2J) but not more than j2  

hours in a 24-hour period i f  the commissioner finds that

(1) the additional working time is negotiated as part o f  a collective bargaining 

agreement by a collective bargaining organization that represents workers performing the work 

covered by the variance; or

(2) the extension would not adversely impact the hypjth or safety of tt-nHlre-best 

tmefesHiPtesident workers o f the state.

(c) The department shall issue orders and adopt regulations necessary lo cany out this

section.



^ l a s k a  j l t e t f e  ^ l e g i s l a t u r e

ffiowt o f  J R e p r e s e n M U e s
March 12, 1996 House Judiciary Committee

TO: House Judiciary Committee members

F R O M :  TofiTMe^eT"

RE: Materials for H B  311 Underground mine hours

S ta te  Capitol, Room 120 
Ju n e a u , A laska 99801-1182 

(907) 465-4990

Attached are three versions of H B  311 including the draft CS for Judiciary 

and a letter for your packets. The bill will be heard tomorrow, March 13.
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CS F O R  H O U S E  BILL NO. 311( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

B V

Offered:
Referred:

Sponsor(s): R E P R E S E N T A T I V E S  VEZEY, Toohey, Martin

A BELL

F O R  A N  A C T  ENTITLED 

"An Act relating to the hours a person may be employed in a mine; and 

requiring that workers be paid for certain time worked in a mine."

B E  IT E N A C T E D  B Y  T H E  LEGISLATURE O F  T H E  STATE O F  ALASKA:

* Section 1. AS 23.10.410 is repealed and reenacted to read:

Sec. 23.10.410. LIMITATION ON PERIOD OF EMPLOYMENT IN 

UNDERGROUND MINES AND REQUIREMENT FOR PAY FOR CERTAIN WORK,

(a) Except as provided in (d) of this section, a miner may not be employed in an 

underground mine or workings for more than 10 hours in 24 hours, except on a day 

when a change of shift is made. The 10-hour limitation applies only to work actually 

performed at the mine face or other place where the work is actually carried on and 

excludes time for meals, travel to or from the mine site, and travel between the mine 

portal and the mine face, whether in going on or off shift, or in going to or reluming 

from meals. However, an employer shall pay w-tges for the time worked from the time 

the miner enters the mine at the mine portal, whether or not work is performed at the 

mine face or other place where the work is actually carried on, until the miner leaves the-1- CSHB 311( )
Nsw Text Underlined [DELETED TEXT BRACKETED]
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mine.

(b) If life or property is in imminent danger, the 10-hour pericJ may be extended 

for the continuance of the emergency.

(c) The department may not, by regulation, impose more restrictions on the hours 

of work of miners than are imposed by this section.

(d) On application from an employer, the commissioner may grant a variance 

that permits employment in an underground mine or workings for more than 10 but not 

more than 12 hours in a 24-hour period if the commissioner finds that

(1) the additional working time is permitted under the terms of a 

collective bargaining agreement entered into by a bargaining organization that represents 

workers performing the work covered by the variance; or

(2) the extension is in the best interest of resident workers o f the state.

(e) In this section, "miner"

(1) means a person who works in an underground mine or workings and 

is engaged in actual mining operations;

(2) does not include mechanics, warehousemen, electricians, and other 

support personnel at an underground mine or workings.

W O R K  D R A F T  WORK D R A F T  WORK  D R A F T

C S H B  3 1 1( )  -2-
New Text Underlined [DELETED TEXT BRACKETED]



CS FOR HOUSE BILL NO. 31I(L& C)
i|
j IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSIONi

B Y  T H E  H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E
,1

O ffe red : 3 1 8/96 
R e fe rre d : Ju d ic ia ry

-{(

Sponsor(s): R E P R E S E N T A T I V E S  VEZEY, Toohey, Martin

A BELL 

FOR AN ACT ENTITLED

1 "An Act relating to the hours a person may be employed in a mine."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

' 9 -LS0970 \G

j

3 * Section 1. AS 23.10.410(a) is amended to read:

4 (a) Except as provided in fd) of this section, a [A] person may not be

5 employed in an underground coal mine, underground lode mine, underground placer

6 mine, underground coal, lode, or placer workings, or other underground mine, or

7 workings for more than eight hours in 24 hours, except on a day when a change of shift

8 is made, excluding, however, an intermission of time for meals, or otherwise going to

9 or from the place where the work is actually carried on, whether in going on or off shift.

10 or in going to or returning from meals.

11 * Sec. 2. AS 23.10.410 is amended by adding new subsections to read:

12 (d) On application from an employer, the commissioner may grant a variance

13 that permits employment in an underground mine or workings for more than eight but

14 not more than 10 hours in a 24-hour period if the commissioner finds that

15 (1) the additional working time is permitted under the terms o f a

. H B 0 3 1 I b  -1 -  C S H B  3 1 1 ( L & C )
New Text Underlined [DELETED TEXT BRACKETED]C O M M IT T E E  C O P Y



collective bargaining agreement entered into by a bargaining organization that 

represents workers performing the work covered by the variance; or

(2) the extension is in the best interest of resident workers of the state,

(e) The department shall issue orders and adopt regulations necessary to carry 

out this section.

CSHB 311(L&C) -2-
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HOUSE BILL NO. 311

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION 

B Y  R E P R E S E N T A T I V E S  VEZEY, Toohey, Martin 

Introduced: 4/18/95
Referred: Labor and Commerce, Judiciary

A BILL 

FOR AN ACT ENTITLED  

"An Act repealing the limitation on the hours a person may be employed in a

mine; and making a related technical amendment to avoid changing the penalties

for failing to make payments into an employee benefit fund."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.045(b) is amended to read:

(b) Each violation of this section is a separate offense and a person found 

guilty of a violation is punishable tinder (c) - (d) of this section [IN ACCORDANCE 

WITH THE SCHEDULE OF PUNISHMENT SET OUT IN AS 23.10.415].

* Sec. 2. AS 23.10.045 is amended by adding new subsections to read:

(c) A person who, whether as principal or agent, violates this section is guilty 

of a misdemeanor and upon a first conviction is punishable by a fine of not less than 

$100 nor more than $500 or by imprisonment in a jail for not less than 60 days, nor

more than six months, or by both.

(d) Upon a second conviction for a violation o f this section, the punishment

HB0311a -1-
New Text Underlined fDELETED TEXT BRACKETED]CO M M IT TEE C O P Y HB 311



is imprisonment in a jail for not less than 60 days, nor more than one year. A "second 

conviction" under this section means a conviction for a violation of this section that 

was committed within two years after a previous conviction for a violation of this 

section. Other convictions are first convictions.

* Sec. 3. AS 23.10.405, 23.10.410, and 23.10.415 are repealed.

HB 311 -2-
New Text: Underlined [DELETED TEXT BRACKETED]
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M arc Livingston 
6 17  M arine Drive 
Bellingham, WA 98225-1528 
E-M ail marcusto'S'pacificnm net 
(360)-738-3855 Voice and F a t

R ep re s e n ta t iv e  K im  E lto n  
J u n e a u , A K  
F .A X  9 0 7  4 6 5  2 1 0 8

D e a r  R ep re se n ta t iv e  E lto n ,

.As som eon e  w ho  has  w o rk e d  in bo th  the S h e ep  C re e k  M in e  and in p ow e r tunne ls 
o n  tw o  d am s in S o u th e a s t  I  w o u ld  lik e  to  u rg e  a c au tiou s  and com passiona te  lo o k  a t  the 
s itu a t io n  b e fo re  o ve rtu rn in g  law s  m ean t to  p ro tec t m ine rs , f o r  in stance tbe e igh t h o u r w o rk  
d a y . B e in g  a  c on s tru c tio n  w o rk e r  m y s e l f  as w e ll a s a c om m e rc ia l fishe rm an  I  h ave  o fte n  
w o r k e d  lo n g  h o u rs  at p h y s ic a l and d an g e rou s  w o rk , and su re , I  lik e  o ve rtim e  p a y .

H o w e v e r , I  w o u ld  lik e  to  p o in t o u t that i f  y o u  a re  c on ce rn ed  abou t jo b s  fo r  
.V la s k a n s  that i f  y o u  su p p o rt g iv ing  few e r w o rk e rs  m o re  h o u rs  y o u  w i l l in e ffe c t  b e  
re d u c in g  the to ta l n um be r o f  jo b s  a v a ila b le . W e  m ust k e e p  c irc um sp ec t p rio r it ie s  in  m ind . 
C e r t a in ly  m an y  p e o p le  w o u ld  e n cou rag e  industrie s  to  c om e  to  .A laska to  h e lp  the 
e c o n o m y , b u t m os t p e o p le  w o u ld  ag ree  that w o rk e r  s a fe ty  sh o u ld  be pa ram oun t. O u r  
n a tu ra l re s o u rc e s  a re  n o t g o in g  to  g o  anywhere by  th em se lve s , and they  w ill la s t o n ly  so  
lo n g  o n c e  th ey  a re  tapped . .And i f  a c o rp o ra t io n  fin d s  that it is  to  th e ir e con om ic  advan tage  
to  h a rv e s t  these re so u rc e s  they sh ou ld  be m ade  to  d o  so  in a s o c ia lly  accep tab le  w av , 
k e e p in g  w o rk e r  sa fe ty  as a h igh  v a lu e . W h y  a l lo w  som e c o rp o ra t io n  to  take the S ta te ’s 
n a tu ra l re s o u rc e s  w h ile  b o ls te rin g  th e ir p ro fi ts  b y  cutting  o n  w o rk e r  sa fe ty ?  M an y  p e o p le  
fo u g h t  lo n g  and ha rd  fo r  the e igh t h o u r w o rk d a y .

O n e  fa c to r  w h ich  sh ou ld  cau se  us to  lo o k  c lo s e ly  a t o v e rtu rn in g  tbe e igh t h o u r  d a y  
f o r  m in e rs  is that m in e rs  o fte n  have to  spend seve ra l h ou rs  c om in g  and go ing  to  th e ir 
w o r k .  For w h ich  they a re  o fte n  no t p a id . F o r  instance, those w h o  w o rk  at G reen s C re e k  
h a v e  a  lo n g  b oa t rid e  b e fo re  they even  sta rt th e ir sh ift, and a n o th e r b oa t ride a t the end  o f  
th e i r  s h i f t  b e fo re  they  can  g o  h om e  to  rest. W h en  I w o rk e d  a t the S h eep  C re e k  m ine  the re  
w a s  a ls o  a fa i r ly  lo n g  and  d ang e rou s  d riv e  to  w o rk  w h ich w as  the f i r s t  o f  the s trenu ous 
a n d  t ir in g  ta sk s  b e fo re  I e ven  w ent o n  the p a y ro l l .

I  h a ve  g re a t re sp ec t f o r  m in e rs  and I  b e lie v e  them  to  b e  som e  o f  tbe h a rd e s t 
w o r k in g  p e o p le  o n  e a rth . L ik e  John  H en ry  m any m in e rs  w i l l n o t tu rn  dow n a ch a lle n g e  o r  
lo n g  h o u rs , e ven  i f  it m ean s w o rk in g  th em se lve s  in to  the g ro u n d . • I  h op e  that those  w h o  
m a k e  la w s  and v o te  o n  la w s  w i l l ta k e  the ir jo b s  as s e r io u s ly  a s  m in e rs  d o  and c on s id e r the 
e f f e c t  o f  th e ir ac tion s o n  the p e op le  a ffe c te d  b y  the law s .

Sincerely,

A .  M a rc u s  L iv in g s to n



Amendment to House Judiciary Committee 
Substitute for House Bill 311

1. Line 7, page 1, delete the word "m iner" and substitute the word "person."

2. Line 14, page 1, delete the word "m iner" and substitute the word "employee."

3. Line 12, page 2, delete all words after "extension" to the end of the sentence and 
substitute the phrase:

"would not adversely impact the health or safety o f employees 
working in an underground mine or workings."

4. Lines 13-17, page 2, delete subsection (e) in its entirety.
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H o u s e  M a jo r i ty  L e a d e r

S P O N S O R  S T A T E M E N T

H B -3 11 “ An A c t repealing  th e  lim itation  o n  th e  ho u rs  a  p e rso n  m ay  b e  em ployed  in a  
m ine;” ...w as  in tro d u ce d  to  c o rre c t the  cu rren t s ta tu te s  th a t co n tem p o rary , advanced  
u n d erg ro u n d  m ining tech n o lo g y  have m ad e  obso le te . T h e  so u rce  o f  th e  orig inal 
leg isla tion  is fo u n d  in 4 3 -2 - l,2 ,& 3  A C L A  1949.

A t th e  tim e  th is leg islation  w as in tro d u ced , u n d erg ro u n d  m ining w as p erfo rm ed  by p eo p le  
u sin g  hand  to o ls , pneum atic  drills and  p u sh  cars. T here  w ere  n o  s ta te  o r  federal safe ty  o r 
h ea lth  law s like w e  hav e  today . T h ere  w e re  also  no w ag e  and  h o u r law s in th o se  days. 
T h e  ex p lo siv es  u sed  in th o se  d ay s p ro d u ced  la rg e  am oun ts o f  no x io u s fum es and 
ven tila tio n  w as a lm o st non  ex isten t. A ir o p e ra ted  drills used  w ith o u t w a te r and  w e ttin g  
ag en ts  p ro d u c ed  large  am o u n ts  o f  dust. S ilicosis w as  a serious occupational hazard . T h e  
m e th o d s  u sed  to  p rev en t cave-in s and  inhalation  o f  foreign m aterial w ere  prim itive, a t 
best.

T im es h av e  ch an g ed  and so  h av e  th e  m eth o d s used  to  m ine u n d erg ro u n d . T o d a y ’s 
u n d e rg ro u n d  m ining  activ ities a re  p erfo rm ed  by m achines w ith  the  o p e ra to r  superv ising  
th e  o p era tio n . T h e  hea lth  safe ty  s tan d a rd s  a re  am ong  th e  h ighest in th e  w orld . A cciden t 
an d  in ju ry  ra te s  a re  am ong  th e  lo w est fo r  any  industrial o p era tio n  in  A laska. T h ey  are  
a m o s t  h a lf  th a t  o f  th e  norm  fo r  th e  co n stru c tio n  industry. T h e  engineering  m eth o d s o f  
insu ring  safe ty  h av e  also  d ram atically  im proved .

H B -3 11 w ill re su lt in increased  w a g e s  fo r m iners, increased  p ro fits  fo r m ining com panies 
an d  m o re  m iners w o rk in g  in m o re  m ines fo r  all A laskans.
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SUBJECT Sectional Summary o f  HB 311. (Repealing the limitation on the 
hours a person may work in a mine)

TO: Representative A1 Vezey 
Attn: Joe Ryan

F R O M : Teresa B. Cramer 
Legislative Counsel

You have requested a sectional summary o f  the above-described bill.

As a preliminary matter, note that a sectional summary o f  a bill should not be considered an 
authoritative interpretation o f the bill and the bill itself is the best statement o f  its contents. 
If you would like an interpretation o f  the bill as it may apply to a particular set o f  
circumstances, please advise.

Section 1 incorporates the punishment schedule enacted in bill section 2, into the statute that 
makes failure o f  an employer to make benefit payments a violation o f law. This subsection 
currently incorporates the schedule o f  punishment set out in AS 23.10.415 which is repealed 
by this bill.

Sg& _l sets a schedule o f  punishment, which is taken from the current provisions o f  
AS 23.10.415, for violation o f AS 23.10.045.

Sec. 3 repeals three statutes relating to employment in underground mines.
AS 23.10.405 declares that employment in underground mines is injurious to health 

and dangerous to life and limb.
AS 23.10.410 sets an eight-hour limit on the number o f  hours in a day that a person 

may be employed in an underground mine. (There is an exception for days with a change 
o f  shift.)

AS 23.10.415 establishes a schedule o f penalties for violation o f  AS 23.10.410. This 
is the statute that is transferred, with conforming amendments, by bill section 2.

Please let me know if  you have additional questions on this matter.

TBC:glc
96-034.glc



Legislative Research Agency
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Juneau, Alaska 99801 -2196
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Fax: (907) 463-3351

M E M O R A N D U M

T O : R ep re sen ta tiv e  A1 V ezey

F R O M : D ale  B ran d t
L eg is la tiv e  A n a ly st

R E : L e g is la t iv e  H is to ry  o f  A S  2 3 .1 0 .4 1 0  " L im i ta t io n  o n  P e r io d  o f  E m p lo y m e n t in

M in e s "
R esea rch  R e q u e s t 9 5 .1 9 4

Y o u  a sk e d  fo r  b a c k g ro u n d  in fo rm ation  o n  th e  orig inal ad o p tio n  o f  th e  e ig h t-h o u r d ay  fo r 
u n d e rg ro u n d  m in ers  in  te rr ito r ia l law  (n o w  A S 2 3 .1 0 .4 0 5 -4 1 5 ).

A n  eigh t-hour d ay  fo r u n d e rg ro u n d  m iners and  mill w o rk e rs  w a s  a d o p ted  d u rin g  th e  first session  
o f  A la s k a 's  te rr ito r ia l leg is la tu re  in 1913. T h e re  w as co n sid erab le  iab o r leg isla tion  at th a t tim e. 
In  a d d itio n  to  th e  e ig h t-h o u r  day fo r m iners, the leg is la tu re  a d o p te d  an  e ig h t-h o u r day  fo r 
em ployees o f  the territo rial governm ent and all m unicipal g o v e rn m en ts  in  A laska . D u rin g  th e  nex t 
s e s s io n - 1915 - th e  legislature ex tended  th e  coverage o f  th e  m iners' e ig h t-h o u r d ay  to  inc lude  p lacer 
m iners and  o thers. A lso , th e  leg is la tu re  ad o p te d  a m easu re  to  ho ld  a  re fe ren d u m  o n  th e  q u es tio n  
o f  ex ten d in g  th e  e ig h t-h o u r d ay  to  all em ploym en t in th e  te rrito ry . T h e  re fe ren d u m  p assed  by a 
la rg e  m easu re , so  a t th e  n e x t biennial s e s s io n - 1 9 1 7 - th e  leg is la tu re  ad o p te d  a  "universal" e igh t- 
h o u r  day . It a lso  fu r th e r  e x ten d e d  th e  c o v e rag e  o f  th e  m iners ' e ig h t-h o u r day.

W e  ca n  on ly  sp e c u la te  th a t  th e  im p etu s  fo r  th e  leg isla tion  w a s  th e  a rd u o u s  and  d an g e ro u s  
cond itions in A laska m ines an d  mills a t th e  tim e. Juneau  an d  D o u g la s  lo d e  m ines w e re  am o n g  th e  

la rg e s t in  th e  co u n try .

A tta c h e d  a re  c o p ie s  o f  p e rtin e n t law s and  ex cerp ts  firom th e  R e p o r t  o f  th e  T errito ria l M in e  
In s p e c to r  to  th e  G o v e rn o r  o f  A lask a  fo r th e  Y e a r 1917.

W e  h o p e  th is  in fo rm a tio n  is helpfu l. Call u s  i f  you  have  q u es tio n s  o r  d es ire  fu r th e r in fo rm ation . 

A ttach m e n ts

Alaska State Legislature

A pril 25 , 1995



Kennecott G reen s  C reek M ining C om pany
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Clynt Nauman
General Manager

Kennecott
M in e r a l s

Before the State House Labor Committee 
Peter Kott, Chair

Testimony by Clynt Nauman, General Manager, Kennecott Greens Creek 
Mining Company, Regarding the  Need to  Amend Alaska Statute 23.10.410 
to Increase th e  Number of Hours a Person May Work in an Underground 
Mine to  10 Hours at the Face

Chair Kott and Committee members, my name is Clynt Nauman. I am the 
General Manager of Kennecott Greens Creek Mining Company (Greens Creek). While I have 
only been in this job since April, I lived in Fairbanks for 12 years during the 1970's and 1980's 
and am really glad to be back in Alaska.

Greens Creek is offering this testimony today on behalf of itself and the Council 
of Alaska Producers. The purpose of the change in law proposed here today is to improve the 
economics of those companies which are operating in the State and to improve the investment 
climate for those companies which are considering whether or not to come to the State. The 
Minerals Commission recognized this in recommending that the law be changed from 8 hours 
to 12 hours. The discussion regarding Greens Creek, below, should be viewed as an example 
of how changing the law could benefit individual mining companies by enhancing operation 
economics and could benefit Alaska by providing year-round, high-paying jobs.

Greens Creek plans to reopen its mine on Admiralty Island this summer. This 
reopening provides an opportunity to create jobs for Alaskans throughout the State. In 
Southeast Alaska there are numerous workers trained in construction work and heavy 
equipment operation who have been laid off as a result of job losses in the timber industry. 
These workers may be ideal employees for Greens Creek because appropriately qualified 
workers could be quickly trained to perform similar tasks at the mine.

To facilitate hiring workers from Southeast Alaskan communities, we are 
considering a mechanism to underwrite the cost of their travel to Greens Creek. We also 
propose to house them at the site for reasonable working periods. For example, Greens Creek 
could have workers spend twenty days on site and ten days off.



In a d d it ion  to provid ing jobs for appropriately  qualif ied  w orkers from tim ber  
d ep en d e n t  co m m u n it ie s ,  this proposal w o u ld  prevent friction w ith  th e  housing-short Juneau  
co m m u n ity .  O ur figures s h o w  that w h i le  the rest o f  S outheast has e x p e r ie n c e d  an  
e m p lo y m e n t  loss o f  4 .1 %  b e tw e e n  1 9 9 0  and 1 9 9 5 ,  ju n eau  has e x p e r ie n c e d  a 7.1%  job  
grow th. A dding another 1 0 0  workers or m ore at G reens Creek w o u ld  put a d d ed  pressure on  
Juneau's h o u s in g  market.

To p r o c e e d  w ith  this plan, w e  w o u ld  n eed  to h a v e  underground  e m p lo y e e s  
w ork  10  hours at the face  instead o f  the 8  hours limit p resently  prov ided  in th e  law. T he  
C o m p a n y  w o u ld  pay  o v er t im e  foi th e  extra tw o  hours.

The overall benefit  to the C om p an y  o f  revising the 8-hour statute and o f  h ousin g  
workers at the site is increased  operating effic iency  w h ich  im p ro v es  our c o m p e t i t iv e  p osit ion  
in th e  g lobal metal markets into w h ic h  w e  sell our products. Increased op erat in g  e f f ic ien cy  
has th e  additional b en efit  o f  reducing  th e  e c o n o m ic  ex p o su re  o f  the m in e  to th e  inev itab le  
fluctuations in m etal prices,  h e lp in g  to en su re  that the m in e  w il l  c o n t in u o u s ly  op erate  o v er  
the long-term  (17  years w ith  current ore  reserves and plans.)

I c a n n o t  stress h o w  important this is to  the m in e 's  e c o n o m ic s .  It sh ou ld  h e lp  
us a v o id  b e in g  a "sw ing producer" w h ic h  m ust c lo s e  w h e n  m eta ls  prices p lu m m et .  W e  can  
avoid  "boom/bust" im pacts  o n  Alaska w ith  this proposal.

The "8-hour rule” n o w  e m b o d ie d  in AS 2 3 .1 0 .4 1 0 (a )  w a s  orig ina lly  in troduced  
in 1 9 1 7  to protect w orker  health  and safety, largely b e c a u s e  m o st  m in in g  w a s  d o n e  by  hand  
labor and b e c a u s e  th e  industry w a s  not subject to state or federal regulatory control.  M iners'  
health  w a s  a lso  th reaten ed  by  respiratory d isea ses ,  fatigue, cave -ins ,  and o ther  a d v erse  
underground  en v iro n m en ta l  co n d it io n s .

Today, h o w ev e r ,  ore from underground m in es  is p ro d u ced  in large part by  the  
use  o f  m od ern  m a ch in ery  rather than hand labor, and stringent state and federal law s and  
regulations are in p la c e  w h ic h  control industry labor practices and  p ro v id e  a high d e g r e e  o f  
protection for e m p lo y e e s '  health  and sa fe ty .1 In light o f  th ese  an d  other in n o v a t iv e  c h a n g e s  
in th e  m in in g  industry, the 8 -h ou r rule has b e c o m e  o b so le te .

Provided with m y  written te s t im on y  are stud ies  prepared by representatives  o f  
the U .S .  Bureau o f  M in es  a d v o ca t in g  ex p a n d e d  work shifts for u nd ergrou nd  m in in g  
operations. Several substantial b enefits  for ex p a n d in g  the w ork shift are r e c o g n iz e d  in th e se  
studies:

1 $££, for example, the Federal Mine Safety and Health Act of 1977 (30 U.S.C. § 801 gj seq.).



✓  N o increase in safety incidents in m oving from an 8 to 10 hour shift
✓  increased  e m p lo y e e  m orale  and jo b  satisfaction d u e  to longer periods  

o f  off-work tim e
✓  lo w er  a b sen tee ism
✓  fe w er  health  prob lem s
✓  increased  e f f ic ien cy  and co n tin u ity  in m in in g  operat ions
✓  increased  mineral production

T he  c h a n g e  p ro p o sed  for the current la w  w ill  not increase  safety inc idents  for 
underground  m in e  e m p lo y e e s .  Travel t im e to  and from the m in e  site, as w e ll  as travel t im e  
to and from the m in e 's  portal to the m ining face, w ill  not b e  ca lcu la ted  as part o f  th e  10 hour  
shift. In G r e e n s  C reek 's ca se ,  the rotation o f  shifts w il l  e l im in a te  th e  n e e d  for the d a ily  
c o m m u te  from Juneau.

M a n y  states  h a v e  already a m e n d e d  their m in in g  law s to a cco u n t  for th ese  
ben efits  and  for a d v a n c e m e n ts  in industry t e c h n o lo g y  and health  and safety co n d it io n s .  
A lthough  several states establish  an e igh t hour b ase ,  m a n y  h a v e  prov ided  e x c e p t io n s  to that 
requirem ent. S o m e  states, such  as W ash ington , T exas and N e w  M e x ic o ,  d o  not e v e n  im p o se  
a limitation. A ttached to m y written te stim ony is a table providing a com p a r iso n  o f  the status 
o f  la w s  in several states, in c lu d in g  Alaska, regarding th e  n u m b er  o f  hours e m p lo y e e s  m a y  
work in an und ergrou nd  m in e .2

As has b e e n  re c o g n iz e d  in several states and  in various stud ies  co n d u c ted  on  
the issue , u nd ergrou nd  m in e  w orkers and m in e  operators  such  as G reen s  Creek w ill  benefit  
substantially by  the im p lem en tat ion  if a 10  hour w ork  shift. Therefore, I urge the C o m m ittee  
to support a c h a n g e  in the 8  hours rule to a l lo w  1 0  hours at th e  m in in g  face  (e x c lu s iv e  o f  
travel t im e  to th e  face). A draft c o p y  o f  our p ro p o sed  leg is la tion  is a ttached.

Thank y o u  for y o u r  consideration .

2 Copies of these state statutes are provided for your reference in this notebook (in alphabetical order 
by state name).



S ta te H o u rs  L im ita t io n E x c e p tio n s  to  A p p l ic a t io n  o f  
L im ita t io n  o n  H o u rs

A laska (Alaska Stat. 
§ 2 3 .1 0 .4 1 0 (a ) )  
(Supp. 1990))

8 N o

A r izo n a  (Ariz. Rev. 
Stat . A n n . § 2 3 -2 8 2 )  
(1995))

8 N o

C aliforn ia  (Cal.
La bo r  C o d e  §§  7 5 0 -  
752)
(D eer in g  Supp. 1996))

8 Yes -  pursuant to  majority  
co n s e n t  or c o l le c t iv e  bargaining  
a greem ent;  n o  c a p  on  hours3

C o lo r a d o  (Co l o . Rev. 
Stat. § 8 - 1 3 - 1 0 2 )  
(Supp. 1995))

8 Y es -  prov ided  m in e  operator  
g iv es  rea so n a b le  n o t ic e  to 
e m p lo y e e s  o f  e x p a n d e d  w ork  
shift or pursuant to  c o l le c t iv e  
bargain ing  agreem ent;  n o  ca p  on  
hours

Idaho (Id a h o  C o d e  
§ 4 4 - 1 1 0 4  (Supp. 
1995))

8 Yes -  up to  10 hours w /  
p erm iss ion  o f  th e  D irector o f  th e  
Idaho D ep artm en t o f  Labor and  
Industrial S erv ice s  w h e n  there is 
a majority c o n s e n t  by e m p lo y e e s ;  
h o w e v e r ,  m a y  n o t  e x c e e d  4 0  
hour w ork  w e e k

M issouri (M o .  Rev. 
Stat. § 2 9 0 . 0 2 0  and  § 
2 9 0 . 0 5 0 ( 1 9 9 4 ) )

8 Yes -  ind iv idual e m p lo y e e ' s  
co n sen t;  n o  ca p  o n  hours

M o n ta n a  (MONT. 
C o d e  A n n . § 3 9 -4 -  
103 (19 9 5 ))

8 N o

3 Formerly, California law had provided a 12-hour cap on expanding hours under collective 
bargaining agreements. In 1995, legislation was passed which repealed the 12-hour cap. (Cal. La b o r  C ode § 
750.5.)
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N e v a d a  (N ev. Rev. 
Stat . A n n . § 6 0 8 . 2 0 0  
(M ich ie  1995))

8 Yes -  pursuant to majority  
co n sen t  or c o l le c t iv e  bargaining  
agreem ent; n o  hourly  cap

N o r th  D ak ota  (N .D .  
C ent . C o d e  § 3 4 .0 6 .0 3  
(Supp. 1995))

N o  hour  
limitation; h ow ever ,  
the C o m m iss io n er  of  
Labor is g iven  the  
authority to regulate th e  
n u m b er  o f  hours to b e  
w o rk ed

U ta h  (U tah  Co de  
A n n . § 3 4 -2 1 - 2 (1 9 9 4 ) )

8 Yes -  If U tah  Industrial 
C o m m iss io n  a p p ro v es  longer  
work period; no  c a p  on  hours

W y o m in g  (W y o . 
Stat. § 2 7 - 5 - 1 0 2  
(1 9 9 4 ))

8 Yes -* By mutual a g re em e n t  
b e tw e e n  e m p l o y e e  or 
e m p lo y e e s '  representative  and  
em ployer; ca n n o t  e x c e e d  16  
hours.

o o m



(a) A  person m ay not be e m p lo y e d  in an underground coal m in e, 
underground lode m in e, underground p lacer m in e, underground c o a l, 
lo d e , or p lacer w orkings, or other underground m in e, or w orkings for 
m ore than ten. hours in 24 hours, ex ce p t on a day w hen a ch an ge o f shift 
is m ade. The ten hour limitation applies only  to w ork actually  perform ed 
at the m in ing face and exclu d es the interm ission o f time for m eals, 
traveling to the m ine site, traveling b etw een the m in e's portal to the face . 
or otherw ise goin g to or from the p lace w here the work is actually carried 
o n , w hether in going on or off shift, or in go in g  to or returning from m eals.

S e c . 2 is am en d ed  to read:
S e c . 2. A S  23.10.410(b) is am en d ed  to read:

(b) It is the purpose of this section to limit the hours o f em p lo ym en t 
in 24 hours to i£n hours of actual labor at the face , or other p lace w here 
the w ork or labor to be d o n e is actu ally  perform ed.

S e c . 3 is d eleted .

S e c .  1 is a m e n d e d  to  r e a d :

S e c .  1. AS 2 3 . 1 0 .4 1 0 ( a )  is a m e n d e d  to  r e a d :



T E ST IM O N Y  ON H O U SE B IL L  311 R EP EA L O F TH E 8-HOUR W O R K  D A YPresented by Eric Klepfer,Manager of Environmental and Regulatory Affairs,Coeur Alaska, Inc.
Mr. Chairman, members of the committee, good afternoon, m y  name is Eric Klepfer with 

Coeur Alaska, Inc. I would like to thank the committee for giving Coeur the opportunity 

to testify today during these hearings.

Coeur is the owner and operator of the Kensington Project which is located 

approximately 45 miles north of Juneau. The Kensington Project is an underground gold 

mine with an ore reserve of approximately 1.95 million ounces of gold. Capital costs for 

the project are estimated at $195 million and will have an annual payroll of about $28 

million dollars. The project is expected to employ approximately 300 people during 

operation and produce approximately 200.000'ounces of gold per year. Coeur is 

presently in the process of permitting the operation and expects to be in a position to 

make a construction decision by fourth quarter of 1996.

The Kensington Project is a remoi*. mine operation accessible only by plane or boat. Due 

to the remote nature and limited access, a personnel camp will be built to house 

employees during their off-hours. It is Coeur’s intent to provide both an environment in 

which our employees can safely and productively work while having a place to relax 

during their off shift hours. >

Coeur is committed to local and Native hire and employment. Recently, we entered into 

an agreement with 3 Native Corporations in Southeast Alaska to that end. Our goal: to 

develop local human resources as part of the mineral resource development effort at 

Kensington. In order to accomplish this, we have been working with the State 

Department of Labor, University of Alaska and the Native groups to set up mine training 

programs in Southeast.

The best alternative Coeur can provide employees that work at a remote site is a schedule 

that will provide extended time home with their families. Coeur needs a modification of 

* the present 8-hour work day restriction for underground mines to provide employment 

opportunities and schedules that allow flexible work shifts. With an extension of the 8 

hour work day, Coeur could consider schedules such as two weeks on. two weeks off. 

rather than the 8 hour alternative of 2 weeks on, four days off.

Coeur is working with local Southeast communities including Juneau and Haines to 

develop a '‘local community project concept." This can be achieved only if there is 

flexibility in the current law which allows us a similar flexibility in scheduling.
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The majority of Alaska's extensive natural resources are located in remote area. 

Development of these resources will required companies to establish remote camps and 

use innovative work schedules to meet project objectives and employee needs. Remote 

operations, by their nature, are weli suited to the extended work day and, more 

importantly, dictate different work schedules.

It is important for this committee to recognize that the 8 hour underground law must be 

changed in some manner that permits Coeur to use alternative schedules to meet 

production and employee needs for the Kensington Project while remaining competitive 

in a world market. Without change, Coeur is restricted in its ability to provide flexible 

work schedules that benefit the project and most importantly, our employees. Southeast 

Alaska and the State as a whole. Alaska is one of the last active mining states that has 

not changed this law in some manner.

Numerous reports and studies have been completed by organizations such as the U S  

Bureau of Mines and other knowledgeable groups regarding extended shifts and safety in 

mining. James C. Duchon. former U.S. Bureau of Mines Safety Division research analyst 

and expert on shiftwork and safety training in mining is here today via teleconference to 

testify on the results of these studies and answer any questions this committee may have.

To be competitive and attract quality employees, Coeur’s operations must be able to:

• provide a safe work environment:

• offer reasonable work schedules which provide the employee opportunity to spend 

quality time with families;

• meet project objectives and goals: and

• minimize costs.

There are several inherent benefits that Coeur and its employees gain by extending the 8 

hour underground work day. These are:

• high paying jobs with work schedules that meet both project and employee needs;

• employment opportunities in communities such as Haines and Juneau;

• minimizes the need for families from outlying Alaska communities to relocate to 

Juneau;

• reduces the number of helicopter flights to and from the site (safety and 

environmental conservation); and

• provides much needed job opportunities to Southeast Alaska communities.
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As you can understand, the remote location of the project, limited access and other 

considerations make it imperative that the 8-hour underground restriction be changed. 

This is extremely important to the project and will play a pivotal role in the final decision 

for project development. Coeur must be able to operate the underground mining 

operation beyond the 8 hour work day. W e  urge the committee to support a bill that 

changes this restriction. By doing so, Alaska is moving in concert with other states in 

removing work day restrictions for underground mining operations that other industries in 

Alaska enjoy. Anything less will hinder the future of mining in Alaska.

Coeur is committed to Alaska and the Kensington Project and will assist the committee in 

anyway to change the existing 8-hour day restriction imposed upon the mining industry. 

Thank you Mister Chairman and Committee members for the opportunity to testify.



February 16, 1996 C O E U R

R epresentative P e te  Kott 
Alaska State  Legislator 
S tate  Capitol, Room 4 3 2  
Juneau, AK 99801 Coeur Al.isLi. Inc.431 \\ Fr.ink.lin St.. Suite 4t)0

A L A S K A  G R O U P
SU BJEC T: H ouse  Bill 311 |une,h i , Al.i'k.i Wjifll Telephone “07 -4h.V?42? M.iin Fax uiO-4tO-542'i Env, F.n 'iiC-4n3-542SD ear R epresentative Kott:

A s  you m ay b e  aware, Coeur Alaska, Inc. (Coeur) is in the p rocess  of permitting to 
reopen the Kensington Gold Mine Project, 4 5  miles north of Juneau, Alaska. Coeur is 
optimistic that w e  will be in a position to begin construction in late 1996, and go  into 
operation early 1998. During construction, w e  ex p ec t  to em ploy approximately 500  
persons, including support. During operation, w e  plan to employ approximately 350  
workers. The Kensington project is an underground mine, with a current mine-life of 12 
years.

Given this overview, a s  you might expect, w e  have b een  anxiously watching the 
d ev e lo p m en ts  in regard to H ouse  Bill 311 . At the February 14, 1996 hearing, the 
question w a s  asked  if there w a s  any information on the psychological effects  of a 
person working underground. Attached is a report by J a m e s  C. Duchon, former U.S. 
Bureau of Mines research analyst, that explains in s o m e  detail the effects  of working 
underground. In addition, C oeur has  contracted Duchon to write an execu tive  summary  
on extended  shiftworks, safety in mining, etc. Coeur h a s  a lso  asked Duchon if he would 
b e  willing to testify at the next hearing. T he outline for Duchon's executive sum mary is 
attached. If you are interested in additional items not listed on the attached outline, 
p le a s e  let m e  know a s  so o n  a s  possible, and w e  will add it to the list. W e h op e  to have  
Duchon's report by the end of next week.

I h ope the attached information is useful. U n less  I hear otherwise from you or your staff, 
I will continue forwarding information I receive on the subject of extended  underground  
workdays to your office. I can be reached  at: (907) 463 -5 4 2 5 .

Also, I w anted  to thank you for finding time in your busy sch ed u le  to m eet  with 
D ennis W heeler, President and CEO of Coeur during his visit to Juneau next week.

Sincerely,

Donna W alsh
Community Affairs Coordinator

E nclosures



FEB-16-96 FRI 15:23 BUREAU OF HINES, TCRC FAX NO. 6127254526

Proposal for an Executive Summary entitled “The Usage of Extended Workshlfts In
Underground Mining: Is it Safe?"

I. Purpose of this summary
II. Extended Workshifts-what are they? What are the factors associated with them 

such as a) long work days, b) short workweeks, c) night shifts
III. Safety In mining today
IV. Studies in all industries regarding safety in extended workshifts.
V. Studies in underground mining, including the Bureau of Mines Study.
VI. Conclusions and Recommendations
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Shiftwork: a guide for schedule design......................................2Every move it m akes............................................................................13Poster “Make sure that you will always be with them by.. .  WORKING SAFELY' ...........................................14Which one are y o u ?............................................................................. 15Lubricity: secret weapon in productivity battles.................................................................................................... 16A safety reminder for blasters...................................................... 17‘A Team’ trains to rescue trapped coal m iners......................................................................................... 17SAFETY REMINDER: If you can’t stand the heat..................................................................................................18After a diagnosis of prostate cancer, then w hat?...........................................................................................19The prostate at a glance....................................................................19Why a walnut? Or, a gland by any other n a m e .........................................................................................21The prostate: diagnosis and treatment...................................22

The Holmes Safetv Association Bulletin contains safety articles on a variety of subjects: fatal accident abstracts, studies, posters, and other health and safety-related topics. This information is provided free of charge and is designed to assist in presentations to groups of mine and plant workers during on-the-job safety meetings.PLEASE NOTE: The views and conclusions expressed in "HSA Bulletin" articles are those of the authors and should not be interpreted as represent mg official policy or. in the case of a product, represent endorsement of the Mine Safety and Health Administration.
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S h i f t w o r k :  a  g u i d e  f o r  s c h e d u l e  d e s i g n
By lames C. Duchon1A b s tr a c t
Based upon the perturbed 
performance, increased or more 
serious accidents, lowered 
production, higher absenteeism, 
health problems, familial prob­
lems. low morale, and job dissatis­
faction due to working nights and 
shiftwork, the U.S. Bureau of 
Mines has analyzed shiftwork 
schedule design at mining 
operations. The purpose of this 
paper is to discuss in practical 
terms what mining companies can 
do if they are considering changes 
in their shiftwork practices. It is 
not the intent of this paper to 
persuade management or any 
workers that they should change 
their shiftwork schedule.

This paper discusses various 
design considerations or dimen­
sions that may vary. These 
dimensions are ( I )  fixed versus 
rotating schedules. (2) speed of 
rotation. (3 ) direction of rotation. 
(4 ) length of shift, and (5) 
starting time of shift. Also, 
extended workdays and other 
management considerations, such 
as training and evaluation, are 
discussed.In tro d u ctio n
In the mining industry, the 
proportion of employees working 
shiftwork is increasing. Data from 
the U.S. Bureau of Labor Statistics 
indicate that in 1991, 28.4 pet of 
all mine employees worked 
evening, night, or rotating shifts, 
as compared with 21.9 pet in 
1985. Further, the percentage of

1 Engineering research psychologist. U.S. 
Bureau of Mines. Twin Cities llesearch 
Center. Minneapolis. MN.

miners working shifts other than 
straight days is considerably larger 
than the combined average of all 
U.S. industries (17.8 pet).

There are several practical 
reasons why shiftwork in mining 
is prevalent, including ( I )  the 
increased demand for goods and 
services combined with limited 
overhead; (2 ) the need to maxi­
mize costly equipment for quick 
capital recovery. (3 ) the need to 
take advantage of lower utility 
costs at offpeak-hour utility rates; 
and (4 ) the need to keep equip­
ment running continuously 
because of high startup costs.

It has been demonstrated in 
published studies that workers in 
various industrial groups, such as 
mining, power, chemical, nursing, 
factory, and oil refineries, have 
displayed perturbed performance, 
increased or more serious 
accidents, lowered production, 
higher absenteeism, health 
problems, familial problems, low 
morale, and job dissatisfaction due 
to workinc nights and shiftwork 
U-tO)}

An excellent review of these 
effects can be found in a recent 
document completed by the U.S. 
Congress, Office of Technology 
Assessment ( / ) .  It is easy to 
understand, therefore, why there 
is a growing interest among all 
industries, including mining, to 
examine shiftwork interventions.

A discussion of alternative 
work schedules provided other 
reasons why there is a recent 
trend in the United States toward

•' Italic numbers in parentheses refer to 
items in the list of references at the end of 
this article.

new and better schedules ( I I ) .
For instance, an increase in 
relative affluence creates a 
climate where many of life’s 
privileges and comforts have 
become necessities. Employees are 
examining alternative schedules 
consistent with this. Also, cultural 
changes, changes in employment 
rates, an aging work force, labor 
force participation, and a shifl to 
service work all contribute toward 
this move to seek alternative 
schedules.

For these reasons the U.S. 
Bureau of Mines (USBM) has 
been involved in research on 
various shiftwork issues to 
enhance the safety of the mine 
worker. The purpose of this paper 
is to discuss in practical terms 
what mining companies can do if 
they are considering changes in 
their shiftwork practices. It is not 
the intent of this paper to 
persuade management or any 
workers that they should change 
their shiftwork schedule. In many 
cases, current work scheduling 
practices are used successfully. 
Changes in such situations may, 
in fact, worsen their situation in 
spite of ail good intentions.Ergo n o m ic c o n s id e r a tio n s  o f  s c h e d u le  d e s ig n
The perfect shift does not exist. 
Figure I illustrates that there are 
three ergonomic considerations 
for any schedule that are associ­
ated with various causes and 
effects, such as production, 
absenteeism, accident rates, 
worker fatigue, and morale. These 
considerations include
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biocompalibility, 

sociocompatibility, and job 

compatibility. A comprehensive 
assessment of any schedule, 

therefore, must consider each of 

these components. While each of 

these considerations are interre­

lated. they will for the sake of 

simplicity be discussed and 
treated independently.

II ocompatibility refers to how 

a schedule conforms or does not 

conform to human physiology that 

may alTect performance. It is well 

known that humans have innate 

“biological clocks" that control 

certain physiological functions. 

Circadian rhythms are those 

functions that have an approxi­

mately 2 -1-hr cycle, such as the 

excretion of human growth 

hormone and cortisol potassium, 

variation of body temperature, and 

sleep-wake cycle. The sleep-wake

cycle refers to the body's natural 

tendency to maintain wakefulness 

during the daylight hours and 

sleep during the night. There are 

two observable consequences that 

can occur as a result of disrupting 

the sleep-wake cycle. First, 

remaining awake at night results 

in fatigue or a feeling of being 

tired. This fatigue occurs even 

when “enough” sleep is taken 

prior to the night shift. Fatigue 

occurs at night because of a 
physiological push for sleep 

manifested by sleepiness, perfor­
mance deficiencies, lowered body 

temperature and heart rate, and 

other signs associated with a need 

for sleep. When body temperature 

is used as an indicator of alert­

ness. the trough of this cycle 

tends to occur at approximately 

3:00 am for an individual who is 

not adjusting to a different

schedule or time zone.

A second situation related to 

circadian rhythms is referred to as 
occupational jet lag. Just as our 

bodies adjust to different time 

zones during travel, so too must 

our bodies adjust to rotations from 

day or evening shifts to night 

shifts. Fatigue, malaise, disturbed 
sleep, and general flu-like 

symptoms occur as a result of 

circadian rhythm desynchroniza­

tion and physiological adjustment 

to the new shift (lime zone).

Such a biological adjustment to 

new time zones may take from 3 

to 10 days, whereas adjustment to 

a night shift may take longer or 

may never occur because of 

conflicting day-night cycles, i.e.. 

working during the night and 
sleeping during the daylight 

hours, as well as conflicting social 

and family cues on workdays and

3

• ' # V  
; m e 4

• i‘Vi-

Ergonom ic considerations
Figure 1.—Ergonomic considerations and effecis of shiftwork schedules.
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off days.
Sociocompatibilitv refers to a 

compatibility between work 
schedule design and social-family 
life schedules. This design 
consideration is perhaps the most 
critical aspect from the perspec­
tive of the shift worker. The 
norm in our society is an 8-to-5. 
Monday-through-Friday schedule. 
Deviation from this could poten­
tially create social conflict. For 
many workers, the most disliked 
shift in this respect is the evening 
shift. Working between 100 pm 
and 11.00 pm precludes a satisfac­
tory family-social life. Working 
weekends, an unavoidable 
consequence of continuous 
oDerations. is a major source of 
social incompatibility.

Job compatibility refers to 
how a schedule conforms with or 
competes with job or organiza­
tional demands. For instance, 
certain companies or industries 
require training days to be built 
into a schedule. Some under­
ground mining companies have 
blasting periods that should be 
considered in a 
schedule. Such 
things as need for 
weekend work, need

for equal personnel across the 24- 
hr day, commuting times for 
employees, union regulations, 
exposure to harmful environmen­
tal agents, etc.. should be consic 
ered in the choice of schedule 
design. Any schedule that involves 
evening, night, or rotating shifts 
will create problems for some 
people.

Management-labor
differences
The focus of "important" schedule 
considerations can be different 
depending upon one's perspective. 
Figure 2 illustrates the concerns 
management and labor typical­
ly consider critical in a "good" 
schedule. Traditionally, manage­
ment tends to emphasize issues of 
job compatibility, while labor tends 
to emphasize issues of 
sociocompatibilitv. This is not to 
say that management ignores the 
welfare of its employees or that 
employees do not consider the job 
considerations that are necessary 
for company survival. In fact, 
insight into each position is 
ultimately necessary for a

However, research in the past 10 
years has evaluated human sleep, 
biological rhythms, nutrition, etc. 
in relation to shiftwork schedules 
and has offered important 
considerations that should be of 
value to all parties.

Recommendations 
While there are virtually unlimited 
schedule designs, there are 
limited dimensions of the sched­
ule that can vary. These dimen­
sions are (1) night and evening 
shift. (2) fixed versus rotating 
shifts. (3) slow or fast rotation 
schedules. (4) forward or back­
ward rotation. (5) early or late 
shift start times, and (6) length of 
shift. The following is a discus­
sion of each of these.

Night and evening sh ift
As mentioned earlier, working 
night shifts has been associated 
with a variety of health and 
performance measures. It is the 
night shift that is incompatible to 
our body’s natural rhythms. The 
night shift is also disliked by 
many workers because of social 
factors. There are situations, 
however, where individuals prefer 
working nights because of certain
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benefits, such as pay differentia's and less pressure or less supervi­sion at work. Working nights also allows for more parental involve­ment in child care and the associated cost savings.Considering only the criteria of adequate sleep, the evening shift is for most people the perfect shift. Virtually all studies have indicated that the evening shift is associated with the greatest sleep length when compared with the day or night shift. Nevertheless, it is the evening shift that is the least preferred by workers. Clearly, this dislike for the shift is due to issues of sociocompatibility.R e co m m en d a  tio n s:1. Before anything else, an employer should consider the possibility of decreasing use of night shifts.2. The use of overtime should be avoided for workers on night shifts. Many workers nap prior to tbe shift and begin sleep immedi­ately following the night shift Therefore, any overtime may eat into the worker's total sleep length, which is already short­ened.

the day or evening shifts.c. Ample opportunity for a hot and healthful variety of foods via machine or food cart should be made available to these “offshift" workers.d. Lunch breaks should occur at a consistent time of the night shift, i.e., meals should be eaten at approximately the same time each night.F ix e d  v ersu s r o ta tin g  s h ift sFixed or permanent shifts are more common in Monday-through- Friday, 24-hr operations. In these 5-day operations, three crews each working day, evening, or night shifts can cover a 24-hr operation with either permanent or rotating shifts. However, in continuous operations, utilizing 8-hr shifts, where each job totals 158 hrs per week (24 hrs/day times 7 days/ wk), a minimum of four crews is needed to cover all three shifts. Therefore, at least some shift rotation is typically required. The question then becomes. Should the use of permanent shifts be minimized or maximized when possible? Table 1 shows one ofTable 1.—Schedule consisting at tour-crew. 8-hr. 7-day backward rotating "Southern Swing"patternCrew week Mon Tues Weds Thurs Fri Sat SunI ....................... ...........E .............. .....E ........ ...........E ................ . . .E ....... ............ E2 .............................. .....E ............ ...... E..... .... M .... ...........M ................... M ....... ........ M•» .....M ........ .. . M .... ...........M ........... . . .G ....... ......... G4 r, .......G ....... n g ..... ........ G .............
E - f  -. Citing •lllll 0 = Sight 'liifi M = Morning -lull Dashes indicate off days

3. When night shifts are used, several special precautionary measures should be taken. These are;a. Longer or more frequent mandatory rest breaks when work is between midnight and 6:00 am.b. Physically or mentally difficult assignments should be left for

the most commonly used sched­ules in continuous operations. This schedufe maximizes rotating shifts by requiring all workers to rotate on a weekly basis. In contrast, table 2 shows a schedule that utilizes three fixed crews (I, 2, and 3) and one rotating or “grasshopper" shift (crew 4).One argument in favor of

using fixed shifts, such as permanent days, evenings, and nights, is to allow workers on the night shift to “adjust." However, research has consistently shown that night workers never com­pletely adapt to that shift. Nearly all night permanent shift workers revert to a "normal" day schedule on their days off. They are, therefore, constantly rotating their work-sleep cycles in spite of having a fixed shift Several studies have indicated that permanent night workers, as do rotating shift workers, tend to sleep several hours less before the night shift than any other shift. Working consecutive night shifts, therefore, may result in a cumula­tive “sleep debL” A summary of the pros and cons of fixed versus pern ’.ent shifts is as follows:A d v a n ta g e s  o f  F ix e d  S h if t s :1. Often allows workers to choose the evening or night shifts. These shifts are actually more sociocompatible for some workers.2. Allows a large percentage of employees to avoid the night shift altogether. 3. Less disori­enting since rotation among the other shifts is not required.A d v a n ta g e s  o f  R o ta tin g  S h ifts :1. A “ fair" schedule. No preferences given to individuals for the favored shifts.2. Minimizes the exposure to the night and evening shift toany particular group of employees by "spreading out" the exposure among all employees.3. If rotations are fast (see next section) then there may be less physiological disruption of

5. 'wit*,.: v-fi.
• .'■••V * *• «■.

■ -fr-r:
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circadian rhythms, i.e., occupa­tional jet lag would not be an issue.R e co m m e n d a tio n s :1. The primary consideration

should be the possibility of the reduction of the work force on the night shift2. Unless the night shift and the evening can be filled by workers voluntarily choosing to work permanent shifts, rotating shifts are recommended.S lo w  o r f a s t  ro ta tio n  s c h e d u le sRotating shifts can differ with respect to how quickly workers rotate from one shift to another, or the number of contiguous days on each shift In U.S. mining operations, rotations tend to be as short as 1 week and as long as 2 or more weeks on the same shift It is not typical to find "rapid" rotations of 1 or 2 days, as is found in some service indus­tries or as is typical in the European community. The rapid rotation will be discussed below.There are reasonable hypoth­eses for suggesting either the I week, or the slower rotation cycles of 2 or more weeks. On the one hand, it can be argued that it is more advantageous to work

shorter stretches of nights to avoid a cumulative sleep depriva­tion that may occur with too many contiguous night shifts {12). On the other hand, it can be argued that a slower rotation has the

advantage of letting workers adjust to night shifts, thereby lessening the negative effects of night work (/J).The USBM conducted a study to determine whether or not there is an advantage to working the second week of a 2-week cycle, as would be indicated by reports of more positive health, mood, and sleep items on the second week as compared with the first week

(14). Forty-two workers at a surface mine in the Midwest Piled out the work, food, and sleep diary for 4 to 6 weeks. They rotated every 2 weeks, going from days to nights to evenings with all weekends off. The dependent measures were defined as (I) health, the daily frequency of reported symptoms; (2) mood, based on a self-evaluation of four descriptors— alert, sleepy, grouchy, and relaxed; (3) total sleep length;

and (4) sleep qualify ?asults indicated that on the second week of the night shift, workers reported significant improvements in all four mood descriptors for the second half of their shift Also, sleep quality as measured by awakenings during sleep improved on the second week of the night shift None of the variables showed a worsening on the second week of nights. These results do not support a “cumulative trauma" effect for the schedule stud ied in this paper. On the basis of this study, it could be recommended that 2-week cycles are superior to 1-week cycles.However, a truly fast rotation schedule, rarely used in U.S.' industries, is common in Euro­pean countries. Table 3 shows a typical fast rotating schedule.• iT-;

Experts agree that there are  ̂several advantages to fast rotating shifts (15-17). First, individuals do not have time enough on-any shift to adjust his or her circadian rhythms, thereby avoiding the physiological dyschrony associated with working stretches of night shifts. Second, working only two or three consecutive nights does not allow a sleep debt to occur, which is associated with working several consecutive nights. Third,

Table 2.—Schedule consisting ol 6-day-on and 2-day-ott pattern. repealing every 8 days.Crewweek Mon Tues Weds Thurs Fri Sat Sun1 ' ........................ .........M...................M .......... ....... M .................. M ...................M ..................M ......... —2 ' ....................... ....... E .................... E....................E .......... ......... E .......................E3 ' _______ _____ ... G ........ ........ G ........... .......G .......... ......... G .......... ............G_____________ F! .........E............ ....... f i .......... ......... G ............ ...........M
L - Timing n/ii/I C = Sight -inti .Vt = Morning shift Dashes indicate off days' Tiled ' Crasdinpper -hill. relating r.cnj 2 days

Table 3.—Rapid rotation schedule otten used in European work systems' r  *• vCrew-week Mon Tues Weds Thurs Fri Sat Sun| .........M.... ............. M ........ .........E... .............E........... ......G ......... ..........G____________ G■) ........ M... ............M ........... ......E ......... ..........E ......  _. E3 ...........G .... ..............G .......... ......M ....... m '*?:.....M4 ....................... ...........E .... ............. E.......... .........G ... ............. G ........... _  *?T’ .
j- rr  - Evening shill C = Night shift M = Morning shift Dashes indicate off daus 1 This schedule requires four creuis working a repealing 2-2-3 pattern. For instance, crew I worb 2 days, 

2 evenings. 3 nights. 2 off days, 2 day ships. 2 evening shifts, etc. vV
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short stretches of aight3 allow for 

more regular social contacts.

Recommendations:I. On a rotating schedule, it is
to night to evening shift (table 1). Unfortunately, there are virtually no published studies that have sys'ematically reversed ONLY the direction of the shift rotation in aTable 4. —Crewless schedule consisting ot 2 contingent weeks ol nights'

Crew-week Mon Tues Weds Thurs Fri Sat Sun

1 ..... .......M ........... .... M ........ ........M .......... ......M ....... .........M ........ ..........M

2 . ... * 1 ... ........M .......... ..... M ....... .........M ........ ..........M
3 ........ M... ........  M .......... .... M ........ .........M ........ ..........M

4 ....................... ........E ... .............E ............ .... E ........ ____ E ........... ......E .......

5 ...... ....... .....G............ .... G ........ .........G .................G .......
......■**
..........G......... ...........G

6 ..... G... .........G ........... ..... G ....... ..........G......... ...........G

......G... ______G............ .... G ........ ..........E ......... ...........E

8 ....................... ........E ... ..... .......E ............. .... E ......... .........E ........... ..... E ........

£ i..••ikiv »'i ift w = Night shill M = Morning'hill Dashes indicate off daus 
Thi- nodule require' eight Puri uvrke's coining two i'osilwas around the clock The 'iiirl workers are 
p ia ,e .i al I .irek mlem ah in an dnret cycle.recommended that schedules have 2 weeks of a particular shift (with days off), as compared with 1 week. Table 4 shows an example of a schedule for an eight-worker continuous operation, utilizing 2- week rotations.2. A fast rotation, such as the one shown in Table 3, may be considered as an alternative for those groups of workers wanting

mining or industrial setting that would show the benefit of such an intervention. There are, however, a few studies that have made shift changes, which have included direction of rotation as one part of the total change. For instance, the most widely cited study is the intervention study at Great Salt Lake Minerals (10). In this study, the group that changed to aTable 5.—Schedule consisling ol laur-crew, 8-hr, 7-day forward rotating pattern
Crew-week Mon Tues Weds Thurs Fri Sat Sun

1 ....... M ........... .... M .... ..........M ,. .... M ....... ..........M

2 M......... ___M ........ .... E ...... ..........E .. .... E ......... ...........E

3 ........................ . . E ......... ....... E ........ ....... E ............. .....G......... ...........G
4 G____ ___G......... ....... G ............. .... G..... ..........f i ..
£ - Evening -hit) o = Night shill ,Vf =Morning cliifi Dashe:i indicate off daus

to avoid long stretches of night shifts.
Forward or backward 
rotationOne popular suggestion offered by shiftwork experts is to prescribe schedules that rotate in a forward direction. Rotating from a day to evening to night shift (table 5) is preferred over rotating from a day

forward direction AND went from a weekly to a 21-day rotation schedule improved on measures of health, production, and turnover.There are two viewpoints as to why there may be benefits using a forward rotating schedule:Premise 1: First, Kr.auth and Rntenfranz (If) state that for a discontinuous three-shift system with a five-shift, two-days-off

pattern: (1) a forward rotation produces a 72-hr-ofT period between a day and evening shift, a 72-hr-ofT period between an evening and night shift, and a 48- hr-off period between a night and day shift, and (2) a backward rotation produces a 56- hr-off period between a night and evening shift, a 56-hr-off period between an evening and day shift, and an 80-hr-off period between a day and night shift The shorter the off period, the less time for rest and recov­ery. Therefore, they conclude that since a forward rotation produces only one short, between-shift interval and a backward rotation produces two short between-shift intervals, the forward rotation is recommended.Premise 2: A second and more popular reason for prescribing the forward rotation relates to circadian rhythms that are disrupted during phase advances or delays. Since humans have circadian rhythms that are over 25 h, it is easier to phase delay than to phase advance. Phase advances merely refer to adjustment of our circadian rhythms to earlier clock times. Phase delay refers to adjustment to later clock times. Research has shown that transmeridian air travelers have a much easier time adjusting to westward travel (“phase delay" or
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forward rotation) as opposed to eastward travel (“phase advance" or backward rotation) (18-20).Based on this research, many authors have recommended that shift rotation schedules take advantage of this finding by constructing schedules with forward rotations to hasten adjustment to each new shift (10.16, 21-22). Unfortunately, no single study has compared the patterns of adjustment or com­pleteness of adjustment for a group of shift gworkers who have rotated in each directionWith ail Other Day to afternoon . .
factors beingequal. In fact,no study hasdemonstratedcompletecircadian Afternoon to niQht.adjustment forshift workersrotating ineither direction.The USBM challenged Night to daythese view­points using an analysis based upon sleep times taken Figure 3.from surveydata and attempted to evaluate the argument that forward rotations are BETTER than backward rotations. The primary concern in rotating shiftwork is rotating onto and off ot the night shift. There­fore, each between-shift interval prior to or subsequent to a night shift was scrutinized. This paper is based on sleep timing only.Other factors that could influence adjustment, such as eating and social behaviors, internal biologi­cal functions, and rhythms should not be ignored.Night shifts are typically considered either the first or third

shift, depending upon the place- nent within the overall schedule. For instance, in a Monday- through-Friday workweek, a night shift is the first shift if it begins at or about Sunday night and ends Monday morning. However, a night shift is considered the third shift if it begins late Monday night and ends earty Tuesday morning.It was shown that when nights are the third shift, the recovery

When nights are the first in the series, the recovery intervals after a night shift are relatively long for both forward and back­ward shifts. However, the back­ward rotation contains a potential for three full night’s sleep, as opposed to only two full night’s sleep for the forward rotation.Therefore, when primary importance is placed upon recovery from night shifts, if nights are the third in the series, the backward rotation is the mostinterval after the night shift on4 pm mid 8 am 4 pm mid 8 am 4 pm mid 8 am 4 pm mid 8 am1 1 I8.5 8.5 8.5sleep sleep sleeptimes - .. times times72 hrs off

72hrs off

48 hrs off
—Forward rotation with night as third shift, mid = midnightboth the forward and backward rotations are “short" intervals (figs. 3-4). However, the forward rotation contains only one full night's sleep and two shortened sleep times. Further, the day shift follows this, which could itself contribute to sleep deprivation. On the backward rotation, the recovery interval after a night shift contains two full night's sleep, following a shortened day sleep. The next afternoon series could actually help in recovery since these shifts are associated with the longest sleep lengths of any shift

desirable.The amount of sleep and time off prior to working a series of night shifts was also inspected (figs. 3-4). Ideally, individuals who are well rested will have a better chance of adjusting and coping with their night shifts. Where nights are the third in the series, both the forward and back\ lrd rotations have a long between- shift interval prior to the night shift, 72- and 80-hr, respectively. Both allow three separate sleep periods to recover from the night shift. """Where nights are the first in
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8 am 4pm mid 8am 4pm mid Bam 4pm mid 8am 4pm
Day to night

72 hrs off
Night to afternoon . .

Afternoon to day

8.5
sleeptime
8.5

sleeptime56 hrs off -----r v
7sleeptimeB

Figure 4. —Backward rotation with night as third shift, mid = midnightthe series, both the forward and backward rotations have a “short" between-shift interval, 48-hr and 56-hr, respectively. The day-to- night shift change on the back­ward schedule and the evening-to- night shift change on the forward schedule have only two nighttime sleep periods.Therefore, when analyzing sleep behaviors prior to night shifts, having nights as the third shift for both forward and backward shifts are more desir­able than having nights as the first shiftPerhaps the more popular reason for promulgating the forward rotation is its apparent consistency with the idea that it is biologically quicker to adjust when rotating in tbe forward direction than in the backward direction. Forward rotations have been compared with east to west travel, where sleep-wake cycles are phase delayed: i.e., sleep occurs later than what has been typical for an individual Just looking at work start times, it appears that workers are phasing in a forward direction: i.e., day to

evening to nights. However, when looking at the sleep-wake cycles of actual workers, they are not consistently rotating forward.Based upon typical sleep times, the number of phase advances and phase delays are exactly equal for forward and backward rotating shift workers. Adjustment, therefore, should be the same for both conditions.
Recommendations:1. Where the speed of rotation is relatively slow (i.e., 1 week or more), the preferred direction of rotation is linked to the amount of time ofT between changes. The amount of time off is related to the position of the night shift, first versus third. An analysis of time off and typical sleep periods indicates that the backward rotation with nights as the first shift may be more conducive for recovery from a stretch of nights. However, a backward rotation with nights as the third shift offers the best opportunity for sleep in preparation and recovery from the night shift. In general, it is suggested that there should be at

mid 8 am 4 pm least 58 hrs between the last of a series of night shifts and the next of a series of shifts.2. For fast rotations, as shown in table 3, forward rotations are recom­mended.
Early or 
late shift start timesVariousfactors can influence a preferred start and end time. In the realm of job-compatibility, certajn factors should b : considered. For in­stance, daily blasting schedules are cften coordinated with shift start times for underground mines, since evacuation of the mine is necessary. Sociocom­patibility issues involve such concerns as driving through rush hour and being home at particular times to coincide with meal times or child care. Biocompatibility issues include such concerns as sleep quality and sleep length, as well as individual differences such as morning and evening types. Morning types or larks are those individuals who tend to prefer to go to bed earty and wake up early. Evening types or owls are those individuals who prefer to go to bed late and wake up late. This factor may be an important consideration as the work force ages. Older workers are associated with being moming types.In general, research has shown that when working a day shift, sleep length decreases with earlier work start times. Also, sleep taken
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between night shifts are of shorter duration the later the work times start and end. There­fore. to maximize sleep length before the momin:{ shift, the shift should not start too early. How­ever, to maximize sleep length after a night shift, the shift should not end too late.Knauth and Rutenfranz (If) discussed studies of start times in various industries. In a coal mine, an experimental change on the day shift from a 6:00 am to a 7:00 am start time was associated with a 23.8 pet accident rate decrease. Similar findings of later start times being associated with fewer accidents or error rates have been found with bus drivers and train drivers. The study also suggested that earlier start times on a “late shift," between 1:00 pm and 4:00 pm, was associated with more frequent accidents.
Recommendations:1. On a one-shift system (i.e., a day shift), a 7:00 am to 9:00 am start time is suggested.L  For 24-hr operations, it is suggested that a 7:00 am, 30 min start time be employed. A later start time will hamper the ability of night shift workers to get adequate sleep.3. Ideally, a flexible start time should be used if possible. This allows for individual preferences and differences.
Length of shiftThere is very little doubt that “extended workdays," regular shifts of 10 or 12 hrs, maintaining an approxi­mately 40-hr week, is a very popular alternative among the work force because of the

significant increase in days off, including weekends, especially when compared with traditional rotation schedules of working seven straight shifts or having only one weekend off every 4 to 6 weeks.While the popularity of extended workdays has been on the increase, there are some serious concerns by management, workers, unions and various governmental policy-makers that working 10- or 12-hr days may create an added risk of accidents and health problems (23). Unfortunately, there is very little objective information available regarding the nature and degree of safety and health risks associ­ated with the application of extended workday schedules (/, 24-25). As a consequence, when it comes to questions of designing and managing extended workdays, decisionmaking by management must now proceed on limited information.Health and safety issues are not important considerations for the implementation of 12-hr shifts in relatively safe workplaces such as white collar settings. However, in labor-intensive and environ­mentally stressful conditions as in mining, where accidents and health are major concerns, or

where safety is a public concern as in the nuclear power industry, the application of long workdays must be carefully analyzed. Since all indications are that the

application of extended workday schedules by U.S. industries will become increasingly widespread over the decade, it is imperative that a careful and comprehensive evaluation of safety and health risks associated with such schedules be initiated. In a report requested by the House Commit­tees on Appropriations; Energy and Commerce; Science, Space, and Technology; Veterans Affairs, and the Senate Subcommittee on Science, Technology, and Space of the Office of Technology Assess­ment. it was stated that there is “ ...a  compelling need for more studies of the interactions between work schedules and safety in the workplace." (/,p. 18).The change from an 8-hr rotating shift to a 12-hr rotating shift implies seven’ 1 critical schedule differences (2S). Below are the crucial similarities and differences between 8-hr rotating shifts and 12-hr rotating shifts. These are the factors that could make a difference in workers’ tolerance to their schedules:1. Length of the workday.—An extended workday is typically considered a 10- or 12-hr workday, while still maintaining an approximately 40-hr workweek. Table 6 shows an example of “2-3-

'This schedule is Ihe continuous pattern 
of Ihe da ys on-da ys off sequence: i.e., two 
shifts on, followed try 3 days off, followed 
try two shifts on, followed by two shifts 
off, etc. * • - '

Table 6.—Schedule consisting ol two-three-two,' every other weekend oil, 12-hr shift pattern.Crew-week Mon Tues Weds Thurs Fri Sat , Sun1 .....D ........... .......D .......... n .....D2 D ......... D ........... ......D .............. • •• >%1 ......N ........... .......N .......... N. _____ ;_.... N
A N .......N ......... ......N .............. ¥• •
D = 12-hour Jay shift .V = 12-hour night shift Dashes indicate off days1 This schedule is Ihe continuous pattern of the days on-days off sequence: i.e.. two shifts on, followed by 3 
Jays ot'f. followed by two shifts on. followed by two shifts off, etc.
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2 ever}' other weekend ofT extended workday schedule.12. Amount of time off between workdays.— Extended workdays typically have less off-lime between shifts. This would have implications for physical recovery from fatigue and potentially less time for sleep.3. Length of the workweek.— Extended workweeks typically' have shorter workweeks at the expense of longer workdays. This could have implications for adaptation of circadian rhythms or less cumula­tive fatigue across a workweek (27).4. Amount of time off. i.e.. length of “weekends."—Extended workdays usually allow more days off. This would have implications for recovery from fatigue or sleep deficit.5. Speed of rotation.—U.S. shift workers usually rotate slowly, 1 week or more on any one shift Extended workdays usually require faster rotations, 2 to 4 consecutive days, which would have implica­tions for adaptation to circadian rhythms.6. Time of day.—Both 8-hr schedules and 12-hr schedules can involve around-the-clock opera­tions. Therefore, working the night shift will still be an issue in extended workdays.The USBM conducted a study designed to examine (he safety and health implications of extended workdays at an underground copper, lead, and zinc mining operation (28). Measures were taken before and after a change from the old 7- days-on, 2-days-off, 8-hr continu­ous schedule to the new 4-days-on, 4-days-off, 12-hr continuous schedule. These measures included (1) behavioral perfor­mance measures to analyze perceptual-motor changes, (2) continuous heart-rate monitoring and aerobic capacity to measure

physical fatigue, (3) pulmonary- respiratory measures to examine air contaminant exposure, and (4) i variety of self-report question­naires to measure perceived adaption and satisfaction with the new schedule. A control group consisting of 5-days-on, 2-days-off day shift workers at the same mine was also included.Survey results indicated an overwhelming support for ex­tended workdays it the under­ground copper, lead, and zinc mine (28). However, self-reported mood scales and the Stanford Sleepiness Scale indicated that workers on the 12-hr night shift experienced more sleepiness and lowered energy-alertness levels after the eighth hour into their shift. The 12-hr shifts did not seem to be associated with a decrease in most measures of performance across the shift. Only on one measure of physical endurance task (tapping lapses) was there a decrease in perfor­mance across the shift for the 12- hr night shift. Most of the physiological and pulmonary data indicated few differences between the 8- and 12-hr shifts.In this study, because of the remote location of the mine, the workers on 12-hr shifts were expected to lodge at the minesite during their 4-day shift week. This undoubtedly had a beneficial effect on the sleep and rest between shifts. This was con­firmed by the diary data that indicated improved sleep quality and no lessening of sleep length, as compared with the workers’ 8-h schedule.Based upon the overall acceptance of the new schedule by the workers and lack of evidence lo suggest serious performance decrements, it was recommended that the mine retain the 12-hr schedule, with certain precaution­ary measures to ensure the safety

of the workers. Such measures included maintenance of the on­site lodging for 12-hr workers, continuous observation and evaluation of group and individual adjustment, and customizing work tasks and work breaks to accom­modate longer work hours.In an area fraught with inconsistencies, there are several valid comments that can be safely made: (1) workers tend to embrace the use of extended workdays: (2) in spite of item I above, some studies in some industries have shown perfor­mance and/or safety decrements associated with extended work­days; and (3) more research on extended workdays is needed, especially for companies and industries considering the use of extended workdays where safety is of major importance. These conclusions underscore the need for caution by companies using or considering the use of extended workdays. Based upon this review, it is recommended that the use of extended workdays be accompa­nied by special efforts to create safe working conditions. Also, since no a priori predictions from prior research can be made with certainty about the probable consequences of introducing 10- or 12-hr shifts into a mining company, evaluation of each miner should be made on a periodic basis.
Recommendations:The use of extended workdays is recommended provided that certain precautions are consid­ered. These are:1. Extended workdays should not be considered where the fre­quency of accidents or near-miss accidents are at unacceptable levels. The use of extended workdays should not be expected to reduce the likelihood of accidents.
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2. Extended workdays should not be considered for jobs that require extremely high physical workloads. For example, the American Industrial Hygiene Association recommends a workload not to exceed one-third V02max (maxi­mum aerobic capacity) for an 8-hr workshifl While similar recom­mendations have not been made for extended workdays, this standard should be strictly enforced.3. Job sharing and cross training should be considered where extended workdays are used.Since vigilance, boredom, and mental or physical fatigue can lead to errors, changing job tasks may alleviate these stressors.4. Workers should not be expected to work overtime on extended workdays. Working on scheduled days off is not recommended.5. If extended workdays are used, regular evaluation and assessment should be undertaken. For instance, survey methods have been developed by the USBM to evaluate schedules before and after changes are made (29). Also, long-term monitoring of health, accident, and production effects should be considered.6. Hybrid schedules that utilize both 8- and 12-hr shifts should be considered. Table 7 is an example of a schedule utilizing both 8- and 12-hr shifts.

Management considerationsChanging a schedule: Equally important to the new schedule itself is how the process of choosing a schedule is carried out There is not a single method that has been shown to be the best A prescription for failure is for any one manager to take it upon himself or herself to decide upon a schedule and implement it without consulting those workers who would be affected by the change. This method, although seemingly efficient, sets up the potential for suspicion and inaccurate assumptions that could lead to possible rejection of the schedule, regardless of how good it is.The following steps are recommended as one way that has proven effective:1. Construct a company-wide shiftwork committee.2. Evaluate work problems and worker needs. Social requirements of a schedule can be determined at this time. Focus groups or surveys can be used at this step.3. Determine operational require­ments.4. Design alternative work schedules that consider the information from steps 2 and 3.5. Evaluate alternative work schedules. This evaluation is based upon the opinions of theTable 7.—Hybrid schedule consisting ol both 8- and 12-hour shifts.Crew-week Mon Tues Weds Thurs Fri Sat SunI . ........... ............E .................... E... .............. E ........ ............E ............... .... E .......2 ...................................— ......... ......... M.. .............. M ....... ...........M ............... .... M ....... ......M l2 ..............MI23 ......................... M........... ___ .... G ....... ....... G12........ .......G124 .................................... G .......... .........G... ...............G ....................G ...............

7. Make the shiftwork change.8. Evaluate the change 6 months,I year, and every year thereafter. If the presurvey was used for evaluation, a postsurvey can be used as a basis of comparison. Inform the work force of the results of the evaluation.9. Decide to keep or reject the schedule.
Training and faiiowup:OfTer training to the shift workers in ways to cope with shiftwork. Involve family members in this training.
SummaryFor the vast majority of the work force, any schedule that involves hours outside the parameters of a “normal" schedule (i.e., 9 to 5), will involve sacrifice and physical and psychological distress. There seems to be, however, schedules that are better than others. This paper presents various aspects of schedules that have been studied and reported upon. The literature is full of studies and reports of actual work settings that have changed schedules with positive outcomes. Shiftwork practice is an ergonomic consideration, where the fit between the worker and workplace may have serious consequences caused by job, sociological, and biological compatibility.
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A L A S K A  S T A T E  D I S T R I C T  C O U N C I L  O F  L A B O R E R S
L aborers In te rn a tio n a l U n io n  of N orth  A m erica , AFL-CIO

2501 C om m ercial D rive, Su ite  140 
A nchorage , A laska  99501 • 907/276-1610Public Employee Local 71 ^ 0rlDon ValceVo, Business Manager ""  ,:'1Laborers Local 912 A ndrew  J. "B ear" P iek arsk iJoe Thomas, Business Manager Bintntu MJiMfr.'Svirucv Tickuu-,Laborers L x a l 341 Mamo Frey, Busineso Manager

TO: D O N  E T H E R I D G E

F ROM: K E V I N  D O U G H E R T Y
G E N E R A L  C O U N S E L

RE: M I N I N G / U N D E R G R O U N D  M A X I M U M  H O U R S  P R O T E C T I O N

DATE; FEB. 2, 1996

T h e  A l a G k a  l a w  w h i c h  p r o t e c t s  m i n e r s  s a f e t y  b y  i t s  8 h o u r  
. m a x i m u m  h o u r s  p r o v i s i o n  w a s  o n e  o f  t h e  v e r y  f i r s t  l a w s  e n a c t e d  b y  
t h e  T e r r i t o r i e s  L e g i s l a t u r e  i n  1 9 1 3 .  O n e  w o u l d  e x p e c t  t h a t  t h i s  
h i s t o r i c  A l a s k a  s t a n d a r d  w o u l d  s t i l l  b e  r e s p e c t e d  b y  A l a s k a n  
L e g i s l a t o r s .

A s  t h e  e n c l o s e d  s t a t i s t i c s  d e m o n s t r a t e ,  t h e  c o m m o n  s e n s e  b a s i s  
f o r  t h e  5 . 3 1 3  l a w  s t i l l  e x i s t s  t o c a y - -  p r e v e n t i n g  a c c i d e n t s !  T h e s e  
c u r r e n t  s t a s t i o s  s h o w  t h a t  a s  a  m a t t e r  o f  p r o v e n  f a c t  t h e  r a t e  o f  
a c c i d e n t s  a f t e r  t h e  8 w o r k h o u r  i n c r e a s e s  d r a s t i c a l l y .  A n d  s a f e t y  
i s  n o t  o n l y  o f  c o n c e r n  t o  e m p l o y e e s  a n d  t h e i r  f a m i l i e s ,  b u t  a l s o  
i m p o r t a n t  t o  E m p l o y e r ' s  w o r k e r  c o m p e n s a t i o n  a n d  g e n e r a l  l i a b i l i t y  
e x p o s u r e .



F I G U R E  2 - 1 4  T i m e  L o s s  I n j u r i e s  P e r c e n t  D i s t r i b u t i o n  b y  S h i f t  H o u r  A c c i d e n t  O c c u r r e d  A l a s k a  1 9 8 4
H

j »o*; i
i I

Hour of Sh ift
n -  a-fcft tton r*"’* f.gw»ts do:* 3 tv> ces-*

dirtY'ibjticfi points cut that bn'gue plays significant role ir. tint occurrence of time loss accidents. A histor­ical summary o f the ponior. of cases s^rr ihe eighth hour o f work is given in Text. Table 2 9. For indus­tries which chsncerisiically haw long ***3rVjr*g iiours. il-e pcrr.cfitf.c'sof ac>:icVfic: oon.Trr.va j-fxcr eight work hours is*greawr than the avciage
l e v .  T a b le  2*9 

[ P e rc e n t o f  !n j;» r:cs a f te r  the  S th  W o rk  H o u r  
j h j  I n d u s try  D u  is ionAlaska I98i)-I9h’4

1980 1981 IV*2

OO i 984

P r iv a te  bc-vtor 6 23 6 7 3 .6 15.5 20.4
M  mi tig 34.7 34 .8 36 .5 3 1 9 34.7

O il & G as 36 .0 35 .8 39 .5 32.4 36 .0
C onstruction VI i?*■ . w 2 5 ,9 26 .5 2 2 .0 1 1.3
M anufactu ring 27 .0 23.1 2 4 .C 19.8 24 .9

Seafood 38 .0 35 8 32 .6 28 .9 37 1
L um ber & W ood 17.8 16.5 15.2 I I . 1 16.1

T ransportation 20.7 24.1 22 .7 19.2 20.3.
T rad e 16.S 17.1 17.3 14.9 16.9
F inance 12.9 15.0 27 .2 19.5 18.7
Services .19.1 20 .2 20 .5 16.3 16.2

5-t. & L ocal G o v t. ! 3.4 14.9 ! 8 . 1 15.4 17.0

M e t h o d o l o g y
C lair,r, for v.crh in ju ries and  illnesses nre reported  jo 
the A laska D ivision of W orkers’ CotRpcri.uuk-r. L'vjnr. 
ihe Report o f O ccupational o r Illness Forr>': 6 101 i Rev. 
12/23). See Section 5 for a sam ple  form . The •.■.•for­
m ation from  the. form  is analyzed  a no ced ed  for na­
ture and source o f in ju ry  o r  illness, pzri r j  body 
affected, and type o f acciden t o r exposure T h e  clss- 
sifictuicm of these ch a rac te ris tic s  is defined  hy she 
A m erican N ational S tandards Institute 's "M .-.thx l of 
Recording Basie Facts R elating to the N ature of O c ­
currence o f  Work Injuries." AN SI 2i6.2*lV62 <R!9?9). 
T he ced ing  schem e for the supp lem en tary  dava sys­
tem !,t provided by the U.S. Bureau of L abor Statistics

T he occupation  of ihe  w orker is c lassified  s tc o jd in g  
to the 1970 C ensus C lassification  o f Industries and O c­
cupations. E m ployer firm s are c lassified  into Indus* 
t- irs  accord ing  to the 1972 S 'endard Jndus’rivl 
Classification {SIC} M anual T h e  ind u stry  cod.' fcr 
every em ployer is available from  an existing d a t :  base 
in the D epartm ent of Labor.

The data from the W orkers' C om pensation report forms 
is cor.tir.uousiy coded and entered into a com puter data 
base. W hen all data for the reference year have been 
entered, a m agnetic tape is m ade w hich the U..5. Bureau 
o f Labor S tatistics uses to genera te  the SD S tabula* 
lions. Only those cases w hich occurred  during the year 
arid involved fatalities or one or m ore lost w orkdays 
beyond the day o f in jury  w ere coded  into the SDS 
system.



✓/ ‘,o fp £ t)
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)H n e s

1ABLf 2-16 Iimc Loss In ju rie s  Hour of S h ift  During Uhich Injury Occurred Alaska 1904
BEfORE 9th or SulfI

tOiAL r’UEL It Af.'O PRIVATE SECTORrO'Al PRIVAIE SECIORAGRICULTURE. fORESTRT S FI 5HI mC 1MIVIMGHctal MiningO il L Gas E xtractionccvsuucriouGeneral Buildir-g Contractors Hc-hvv Construe: io'- Cent'•actors tr c e ia l V n o c  ContractorsKAvjfACTURHr.DURACLE GOODSI enter I  Vood ProductsC la y , arrf C iass Proouels fa b rica te d  Hetai ProductsNON-OURA81E COCOSfeed, Kindred Products Paper, A ll ie d  Products P rin tin g  and P ublishingTRAHSf-O-tTATlOH 6 PUBLIC UTILITIES Local 4 inti*ru.-ban Pessenge" Transit Trucking I  Warehousing Uster Transportoticn Transportation by A 'r  P ip c iln e s , Except Not. Gas Transportation Services C c m n ic d t  ionE le c t r ic a l ,  C is  L S a n ita ry  Sves.WHOLESALE TRADE Curable Goods Ron-Durable CeodsRETAIL TRA0EOuildirg; M i :11 s . t  Garden Supplies Cereral M t'e rsn d is in j stores rend StoresAuto D ealers 1 Service Stetio n s App*.-si icvi /.ccer.scry Stores •u rn ilu re and Hnnt fu rn ish  in ;*I a Ting 5 Drinking Places M isc. R etailf  IWA.sCE, ! WSURAMCE I  REAL ESTATE Oa.iitirg Rea1 E stateholding and C'.he; Invcstrenr O ffice s .SERVICES Hotel-; 1 Other Lodging Pieces Personal Services 6-usineej Services Auto R epair, Svcs. i  GarAges M isc. Repair Services ArvnoTcnt 4 le c r e a t ’-»o Services Health Services Legal Servieei Educational Services So cial Services Membership Organize',• ions M isc. ServicesNOT AVAILABLEfOTAl. PUBLIC SECTOR S ttte  Goverrteent Local Government

SMI FT 1st 2nd 3rd 4th 5th 6th 7th 0th LATER nanSIC TOTAL BECAH HOUR iia'.E HOUR HOUR HOUR HOUR HOUR KCUR HCUR UN LA'GUI10,777 85 686 913 956 1,029 666 619 7V5 835 ^ 1,6371 2,5569,267 66 568 787 014 664 579 520 665 702 [u £ 2 9 j2 ,2 7 354 • a 2 4 4 3 2 3 •?/ 4 17515 4 21 34 33 36 31 14 29 39 128 14610 37 1 3 6 2 1 • 3 5 6 1013 460 3 20 29 27 33 30 13 24 31 118 1322,537 121 205 238 255 ‘ 84 121 139 203 414 594T5 796 .3 39 65 81 72 68 41 67 64 122 17-16 609 •a 30 47 62 53 sa 21 50 63 146 15317 1,052 52 93 95 130 58 59 72 81 146 2621,253 5 72 110 91 122 73 72 76 69 225 3 Ji516 29 5t 40 64 35 33 36 29 6-5 13374 434 22 41 35 60 29 28 30 26 54 1C.93? 40 5 5 1 1 5 2 2 1 6 1234 17 . 2 1 • • 1 3 8 3 6737 5 43 59 S« 58 38 39 40 4ii 159 205’.0 . 5?3 5 24 31 31 39 24 21 34 32 142 15726 54 7 7 3 9 4 5 3 4 <4 327 87 7 17 10 7 10 10 3 2 0 131,225 1,3 97 113 113 107 69 67 01 93 192 75041 46 7 7 2 4 1 1 1 3 13 i42 326 1 14 24 35 33 23 14 22 26 46 cauu4 4 23 2 4 1 3 2 2 ? 4 7 145 492 50 52 37 j7 29 28 28 27 75 12J43. H 1 • 1 2 2 • ■ 3 6 4<,? 19 1 1 2 2 2 2 1 3 2 *4fl 173 5 16 10 16 l i 5 11 If! 12 30 3549 122 6 15 1? 11 5 9 9 15 13 K509 1 23 50 50’ < i 25 36 39 43 6? 11SSC 291 1 17 29 31 S i 10 22 17 27 77 61SI 213 11 2» 19 17 15 14 22 16 31 5<t,& e? « / 1 :0 147 152 141 97 125 144 12? 211 4 7E52 18? 10 14 IS 7 12 11 .75 21 34 3753 144 8 15 14 13 6 10 12 12 23 3154 347 28 29 2S 15 27 31 21 10 IK55 190 9 16 23 16 7 13 13 23 26 4\56 19 1 1 1 3 1 1 • • t 1 <57 ss 2 2 6 7 2 3 6 A 3 6 1558 583 9 AS 49 37 54 47 50 43 23 85 • ti i , .59 154 1 7 17 20 14 0 8 12 11 .17 37isa 2 16 17 11 17 16 11 3 11 25 3463 36 • 5 3 3 ? 2 7 1 2 5 665 59 . 5 5 3 . 5 5 3 • 8 13 U67 33 • 1 5 3 5 2 ■ 4 ? «■ 71.223 16 91 101 118 127 77 n6 90 1C7 153 2777C 232 3 2? 21 23 ••5 15 10 16 26 19 •J72 43 . 4 3 2 6 4 2 4 5 4 S73 260 5 16 18 15 29 10 17 21 11 4t 757» T03 • 4 a 11 (7 5 5 10 17 12 It76 54 i 3 V 3 •sL y 1 6 6 7 U70 29 i . i 3 3 1 • 1 3 2 «S3 143 2 11 10 14 15 16 a 7 a 11 4!81 6 . 2 i 1 1 • • • i 182 6 . . . 2 • • . 2 i 1 •81 177 1 13 20 26 23 14 13 14 15 16 2;ns 54 . 6 3 10 9 L 1 2 3 5 l *89 107 2 3 7 5 7 5 6 7 11 27 2‘94 1 ‘ 4 8 4 4 4 6 6 5 9 45T.S10 1? 118 124 142 165 87 99 130 131 208 28:560 3 42 37 57 63 28 35 51 52 £4 it:942 16 76 89 85 102 59 64 79 81 124 16,
• » Zero Cases.SIC e Standard In d u stria l C la s s if ic a t io n  Code.NCfE: fig u re s  for SIC grouos w ill not rm tessa-iiy  add lo  to the in d u s fy  d iv is io n  to tal figure because seme incW sirios have been em itted.NOTE: Data includes only those reported cases cRiich eccurred during the vear involving death of one or more le s t workdays tnyorc  the day of tnj'ury.SOURCE: Alaska SOS tab le  222.


