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R ick M ystrom , Mayor 

OFFICE OF TH E MAYOR

April 7 ,1 9 9 5

Representative Eldon Mulder 
Alaska State Legislature 
Juneau, Alaska 99801-1182

Re: House Bill No. 291

Dear Representative Mulder:

There is significant community interest in the construction o f  a municipal 
skateboarding park. Like alpine skiing, skateboarding is an active sport that 
includes numerous inherent risks o f  injury. Prior to construction o f  a 
municipal skateboarding park, the Municipality o f  Anchorage desires 
adoption o f  a statute that would insulate it from claims arising from Hazards 
inherent in skateboarding.

House Bill No. 291 fulfills that need.

Thank you for your assistance with this legislation.

Mayor

M u n i c i p a l i t y

o f

A n c h o r a g e
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HOUSE B ILL NO. 291

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

H Y  R E P R E S E N T A T I V E  M U L D E R

Introduced: 4/S/95

Referred: Judiciary, Finance

A BILL

FOR AN ACT ENTITLED

"An Act relating to civil liability for skateboarding; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 05 is amended by adding a new chapter to read:

CHAPTER 50. SKATEBOARD LIABILITY AND RESPONSIBILITY.

Sec. 05.50.010. LIMITATION ON ACTIONS ARISING FROM 

SKATEBOARDING. Notwithstanding any other provision o f law, a person may not 

bring an action against a municipality for an injury occurring at a skateboarding 

facility operated by a municipality if the injury results from an inherent danger and 

risk o f skateboarding.

Sec. 05.50.020. EFFECT OF VIOLATIONS, (a) A municipality or other 

person who violates a requirement o f this chapter is negligent and civilly liable to the 

extent the violation causes injury to a pe son or damage to property.

(b) Notwithstanding the provisions o f  AS 09.17.080,
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1 (1) the limitation o f liability described under AS 05.50.010 is a

2 complete defense Ln an action against a municipality for an injury if an inherent danger

3 or risk o f skateboarding is determined to be a^ontributoiy factotum thej-esulting

4 injury, unless the municipality has violated a requirement o f this chapter;

5 (2) a violation o f die person's duties imposed under AS 0.5.50.030 is

6 (  a complete defense in an action against a municipality if the violation is determined 

)  to be a contributory factor in the resulting injury, u n le s s ^ jm n l ic ip a ^  has violated

8 l a  requirement o f this chapter. II

9 (c) If the municipality is deteptfmed to have violated a requirement o f this

10 chapter, the provisions o f  AS 09.17^080 apply in an action against a municipality for

11 an injury resulting from the violation.

12 Sec. 05.50.030. DUTIES OF MUNICIPAL SKATEBOARDING FACILITY

13 USERS,, (a) A person may not use a municipal skateboarding facility if  the person

14 (I) does not have sufficient physical dexterity or ability and knowledge

15 to negotiate or use the facility safely;

16 (2) is not wearing knee pads, elbow pads, shoes, and a helmet at all

17 times.

18 (b) A person using a municipal skateboarding fac ilitymdylnm ^

19 (1) enter or leave a municipal skateboarding facility except at a

20 designated area unless reasonably necessary to prevent iniurv to the person or others;

21 (2) intentionally throw or expel an object onto the facility;

22 (3) take food, drink, or glass containers on the facility;

23 (4) act while using the facility in a manner that may interfere with

24 proper or safe condition o f  the facility;

25 (5) engage in conduct that may contribute or cause injury to a person;

26 (6) enter the facility when the facility is marked as closed;

27 (7) disobey instructions posted in accordance with this chapter or any

28 other instructions required by local laws consistent with this chapter;

29 (8) use other items including but not limited to bicycles, unicycles,

30 coasters, roller skates, or roller blades at the facility unless otherwise allowed by the

31 municipality.
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Sec. 05.50.040. DUTIES OF MUNICIPALITIES, (a) A municipality that 

operates a skateboarding facility shall maintain a sign system with concise, simple, and 

pertinent information for the protection and instruction o f skateboarders. Signs shall 

be prominently placed at each facility.

(b) At least one sign posted at each facility must contain language substantially 

similar to the following warning notice:

WARNING

Under Alaska Law, the risk o f an injury to person or property 

resulting from any o f the inherent dangers o f skateboarding rests 

with the skateboarder. Inherent dangers and risks o f  

skateboarding include collisions with raanmade objects, 

collisions with other skateboarders, variations in slope, falling, 

and the failure of skateboarders to skate within their own 

abilities.

Sec. 05.50.050. DUTIES AND RESPONSIBILITIES OF SKATEBOARDERS. 

A skateboarder who uses a municipal skateboarding facility

(1) is responsible for knowing the range o f the person's own ability to 

negotiate a skateboarding facility and to skateboard within the limits o f a 

skateboarder’s ability;

(2) is responsible for an injury to a person or property resulting from 

an inherent danger and risk o f skateboarding, except that a skateboarder is not 

precluded under this chapter from suing another skateboarder for an injury to person 

or property resulting from the other skateboarder’s acts or omissions; notwithstanding 

any other provision o f law, the risk o f collision with another skateboarder is not an 

inherent danger or risk o f skateboarding in an action by one skateboarder against 

another;

(3) has the duty to

(A) maintain control o f the skateboarder's speed and course at 

all times when skateboarding and to maintain a proper lookout so as to be able 

to avoid other skateboarders, objects, and debris; however, a person 

skateboarding on a downhill slope has a primary duty to avoid collision with
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1 a person or object below the skateboarder;

2 (B) perform a visual inspection o f the facility before each use;

3 (C) ensure that all areas o f  the facility the skateboarder intends

4 to use are free and clear of natural or manmade debris that would interfere with

5 the skateboarder's use o f the facility;

6 (D) heed all posted information and other warnings and to

7 refrain from acting in a manner that may cause or contribute to the injury o f

8 the skateboarder; evidence that signs as required by AS 05.50.040 or as

9 required by consistent local laws were present, visible, and readable at the

10 beginning o f a given day creates the presumption that skateboarders using the

11 skateboarding facility on that day have seen and understood the sign; and

12 (4) may not

13 (A) skateboard in a facility or a portion o f  a facility that has

14 been posted as "closed"; or

15 (B) use a skateboarding facility while the skateboarder's ability

16 is impaired by the influence o f alcohol or a controlled substance as defined in

17 AS 11.71.900 or other drugs.

18 Sec. 05.50.060. COMPETITION: IMMUNITY FOR MUNICIPALITY

19 OPERATING A SKATEBOARDING FACILITY, (a) A municipality that operates

20 a skateboarding facility shall, before the beginning o f a skateboard competition, allow

21 an athlete who will skateboard in the competition a reasonable visual inspection o f the

22 course or area where the competition is to be held.

23 (b) A person skateboarding in competition assumes the risk o f  all course or

24 area conditions, course construction or layout, and obstacles that a visual inspection

25 would have revealed. A municipality is not liable for injury to a person who

26 skateboarded in competition at a skateboarding facility operated by the municipality

27 and who is injured as a result of a risk described in this subsection.

28 Sec. 05.50.100. DEFINITIONS. In this chapter,

29 (1) "inherent danger and risk o f skateboarding" means a danger or

30 condition that is an integral part o f the sport o f skateboarding including collisions with

31 man-made objects; impact with ramps, signs, posts, fences, or enclosures, or other
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1 man-made structures and their components; variations in slope and steepness; collisions

2 with other skateboarders; and the failure of skateboarders to skateboard within their

3 own abilities; the term "inherent danger and risk o f skateboarding" does not include

4 the negligence o f a municipality that irresponsible for the operation o f a skateboarding

5 facility;

6 (2) "injury" means property damage, personal injury, or death.

7 * Sec. 2. APPLICABILITY. This Act applies to a civil action that accrues on or after the

8 effective date of this Act.

9 * Sec. 3. This Act takes effect July 1, 1995.
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D I V I S I O N  O F  L E G A L  S E R V I C E S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907 ) -165-3867o r 465-2-)SO
' I \ (907 ) 465-2029

n l Slop 3101
130 Seward Street, Suite 409
Juneau. Alaska 99801-2105

M E M O R A N D U M April 20, 1995

SUBJECT:

TO:

FROM:

Sectional Summary o f HB 291.

Representative Eldon Mulder 
Attn: Dennis DeWitt

Michael F. Ford 
Legislative Counsel '

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, note that a sectional summary o f  a bill should not be considered an 
authoritative interpretation o f  the bill and the bill itself is the best statement o f  its contents. 
I f you would like an interpretation o f  the bill as it may apply to a particular set o f  
circumstances, please advise.

S.gCtionJ.

Sec. 05.50.010. - Prohibits a person from bringing a lawsuit against a municipality, for an 
injury resulting from an inherent danger and risk o f  skateboarding at a facility operated by a 
municipality.

Sec. 05.50.020. - Describes the effect o f  a violation o f AS 05.50. A municipality or other 
person who violates AS 05.50 is negligent and civilly liable to the extent the violation causes 
injury or property damage. Provides that if an injury occurs and an inherent danger and risk 
o f  skateboarding was a contributory factor or the injured person violated a provision o f  
AS 05.50, that a municipality is not liable unless the municipality also violated a provision o f  
AS 05.50.

Sec. 05.50.030. - Sets out the duties o f  a person who uses a skateboarding facility operated 
by a municipality.

Sec. 05.50.040. - Requires that municipalities maintain a sign system for protection and 
instruction o f  skateboarders.

Sec. 05.50.050. - Sets out the duties and responsibilities o f  a skateboarder who uses a 
municipal skateboarding facility.



Sec. 05.50.060. - Requires that a municipality must allow a person participating in a 
skateboard competition to visually inspect the course or area. Provides that a person 
participating in a skateboard competition assumes certain risks and cannot hold the 
municipality liable for the assumed risks.

Sec. 05.50.100. - Definitions.

Section 2. Applicability section.

Section 3. Effective date.

P . e p r e s e n t a t i v e  E l d o n  M u l d e r

A p r i l  2 0 ,  1 9 9 5

P a g e  2

MFF:klb 
95-279.klb
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A l a s k a  S t a t e  L e g i s l a t u r e  
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R e p r e s e n t a t i v e  E l d o n  M u l d e r

D istrict 2 3  M u l d o o n -F t . R ic h a r d so n

M E M O R A N D U M
D A T E :  April 26, 1995

TO: Representative Porter

F R O M :  Representative M u l d e r

RE: A m e n d m e n t  to H B  291

I ha v e  attached a n  a m e n d m e n t  for H B  291 a n d  request the Judiciary 

C o m m i t t e e  adopt it w h e n  the bill is heard today.

T h e  a m e n d m e n t  w a s  requested b y  the Fairbanks N o rth Star Borough. Its 

intent is to clarify that the municipality does not need to h a v e  staff o n  site 

to "operate" a skateboard park. It w a s  never our intent to h a v e  the 

municipality h a v e  "operators" at the park. W e  intended to offer liability 

protection if the proper signs w e r e  in place. This a m e n d m e n t  m a k e s  that 

clear.

Alaska State Capitol; Juneau, AK 99801-1182 • Pi ione (907) 465-2647 • Fax (907) 465-3518 
71<> W. 4tii Avenue; Anchorage, AK 99501-2133 • Phone (907) 258-8193 • Fax (907) 258-5511
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CS FOR HOUSE BILL NO. 292( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - FIRST SESSION

B Y

Offered:
Referred:

Sponsor(s): R E P R E S E N T A T I V E  O G A N

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to searches by peace officers who enforce fish and game laws, 

to false statements and omissions in regard to application for fish and game 

licenses, tags, and permits, and to nonresident hunters."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.180 is amended to read:

Sec. 16.05 '80. POWER TO SEARCH WITHOUT WARRANT. Each peace 

officer designated in AS 16.05.150 may without a warrant search any thing or place 

if the search is reasonable or is not protected from searches and seizures without 

warrant within the meaning o f art I, sec. 14, Alaska State Constitution, which 

specifically enumerates "persons, houses and other property, papers and effects. 

[HOWEVER, BEFORE A SEARCH WITHOUT WARRANT IS MADE A SIGNET 

WRITTEN STATEMENT BY THE PERSON MAKING THE SEARCH SHALL BE 

SUBMITTED TO THE PERSON IN CONTROL OF THE PROPERTY OR OBJECT 

TO BE SEARCHED, STATING THE REASON THE SEARCH IS BEING

-1* CSHB 292( )
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CONDUCTED.] A written receipt shall be given by the person conducting the search 
for property Uml |WHICH] is taken as a result o f the search. The enumeration o f 
specific things does not limit the meaning o f words o f a general nature.

* Sec. 2. AS 16.05.420(b) is repealed and reenacted to read:
(b) A person may not make a false statement, or omit a material fact, in an 

application for a license, tag, or permit issued under AS 16.05.330 - 16.05.430. A 
person who without any culpable mental state violates this subsection is guilty o f a 
violation and upon conviction is punishable by a fine o f not more than $1,000. A 
person who knowingly violates this subsection is guilty o f unsworn falsification under 
AS 11.56.210.

* Sec. 3. AS 16.05.430(a) is amended to read:
(a) Except as provided in AS 16.05.407(b) and (d), 16.05.408(b). and 

16.05.420(b) ]AS 16.05.420(b)], a person who violates AS 16.05.330 - 16.05.420 or 
a regulation adopted under AS 16.05.330 - 16.05.420 is guilty o f a misdemeanor and 
upon conviction is punishable by a fine o f not more than $1,000, or by imprisonment 
for not more than six months, or by both.

WORK DRAFT WORK DRAFT WORK DRAFT
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S p onsor S ta te m e n t H B  2 9 2
A m e n d m e n ts  to T i t le  1 6

Tkis kill would clarify Title 16 and assist Alaska Fisk & W ild life protection officers witk 
tkeir enforcement responsikilities. Tkese proposed ckanges would enakle Fisk & W ildlife 
protection to:

(A) more effectively enforce tke residency requirements fo r licenses, tags, and permits, 
and to reduce court dismissals, ky clarifying tkat false residency statements are strict 
liakikty violations tkat can result in a misdemeanor conviction and require a kail set ky tke 
kail sckedule; and

(B ) reduce tke officers' paperwork kurden so tkat tkey can devote more time to 
enforcement duties.

AS 1 6 .0 5 .1 8 0 . Tke current requirement o f issuing a statement o f intent to searck is 
unique to fisk and game law enforcement. Tke modern day trooper enforcing fisk and 
game law is not allowed to conduct a consent searck witkout completing an “ intent to 
searck" form  (1 2 -5 0 4 ). Tkis unnecessarily kurdens tke fisk and wildlife officer. Fail 
to complete tkis required form may invalidate an otkerwise legal searck.

ure

A S 1 6 .0 5 .4 2 0 . Anotker area o f concern wken prosecuting residency cases deals witk tke 
culpakle mental standard o f “ knowingly" currently used in AS 1 6 .0 5 .4 2 0  (k). H B  2 9 2  
removes tkis requirement, as it is extremely difficult fo r a prosecutor to prove tkat an 
offender actually knew ke or ske provided false information. Tke offense o f making a false 
residency statement fo r a license, tag, or permit would ke a strict liakility offense.

AS  1 6 .0 5 .4 3 0 . Knowing falsification o f residency information wken applying for a 
license, tag, o r permit is currently categorized under AS l6 .0 5 .0 2 0 (k ) as “ unsworn



falsification". H B  2 9 2  updates tke penalty to reflect tke new strict liability nature o f tke 
offense. AS 16 .05 .4 3 0 (a ) classifies ordinary residency falsifications as criminal 
misdemeanors. (Tkere are exceptions fo r falsification of tke special guide affidavits 
required under AS 1 6 .0 5 .4 0 7  and 1 6 .0 5 .4 0 7 , as tkese carry tkeir own penalty.) 
However, a new suksection AS r 6 .0 5 .4 3 0 (c ) is also added, stating tkat a falsification will 
ke treated as a violation ratker tkan a misdemeanor if tke offender made a false residency 
statement witk no culpakle mental state. Tke result o f tkese penalty provision 
refinements is tkat a prosecutor would no longer kave to prove actual knowledge to oktain 
a criminal conviction for false residency statements made wken oktaining most hunting 
and fisking licenses, permits and tags. However, a defendant could kave tke ckarges 
reduced to a violation if ke could prove tkat ke kad no culpakle or guilty mental slate. 
Tkis is to avoid possible constitutional challenges to tke statute for imposing criminal 
punishment where tkere was no criminal mental state.

Tke changes made to T itle 16 through H B  2 9 2  will greatly improve tke ability o f our 
Fisk & W ildlife officers to enforce tke residency requirements imposed ky tkis legislature. 
Tkis kill is long overdue, and witk recent cuts in public safety appropriations it is needed 
now more tkan ever.

Your support for tkis kill would ke greit^ appreciated, kotk ky myself and ky tke 
dedicated officers in tke field who ais .’ 'orbing hard to enforce tke laws passed ky tkis 
body.



I 'USE COM M ITTEE REPO! ’ ' / ^ f f
(5)
Date Referred: April 5, 19S 

Date o f Committee Action:

The HOUSE SPECIAL COMMITTEE ON FISHERIES Committee considered: HB 292

HOUSE B ILL NO. 292 FISH & GAME ENFORCEMENT

"An Act relating to searches by peace officers who enforce fish and game laws and to false statements and 
omissions in regard to application for fish and game licenses, tags, and permits."

5 FURTHER REFERRALS:

recommends ii be replaced [ ] the same title
with the follow ing committee substitute___________________________________________ [ ] a new title

[ ) additional referral t o ________________________Committee
f 1 attached amendment(s)

ADOPTS:______________________________ Letter o f Intent
ATTACHES NEW FISCAL NOTE(s): (Dcp0 APPROVES PREVIOUS: (Depi/DtL:)

{ ] fiscal note(s) _______________________  [ ] fiscal note(s) ______________________________

[v/fzero fiscal note(s)   I ] zero fiscal note(s)
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STATE OF ALASKA 
1995 LEGISLATIVE SESSION

m 1"1 j
lill Version: hb 292
(H) Publish Date: 4 /13/95

Revision Oate:
T itle : Fish and Game enforcement

Dept. A ffe c ted : . P u b lic . S a fe ty ____________
B R U : =ish and W ld li fe  P -o re c - in n
Com ponent: Enfarcsm e.u 3  I.S.U________

Sponsor: Representative Oqan
Requestor: (H) Special Comm ittee of Fisheries COMPONENT SERIAL NO. 490  & 493

EXPENDITURES/REVENUES: (Thousands of Oollarsl (in fla tion  no t included)

OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL - -  -
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES 1
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL EXPENDITURES -0* -0- -0- -0- -0- -0-

CHANCE IN REVENUES ( I 
Ravanua Coda

-0- -0- -0- -0- -0- -0-

FUNDING: (Thousands o f Dollars)

1002  Federal Receiots 1 i
1003 GF M a tch  I
1004  GF I
1005 GF-Program Receiots i
1006  GF/M HTIA
O ther
TOTAL -0- 4 ). •0- -0- -0- -0-

Estimate o f cu rren t year (FY 35) impact: S _ - 0 -  
POSITIONS:

FULL-TIME 1 o ! 0 0 0 0 1 0
PART-TIME 1 o I 0 0 0 0  1 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS : (A tta ch  a separate page if necessary.)• his Dill w ill rem ove a particu larly cumbersome requirement th a t a peace o ffice r issue a s ta tem en t o f in ten t to  search when ponduc jing  a warrantless search currently perm itted oy State law . State law  now  perm its a consent searcn. Fish and W ild life  Troopers are uniquely required oy AS 16 .0 5 .1 8 0  to  issue a signed w ritte n  sta tem en t to the person in contro l or the p rope rty  even wnen the person has given consent, ra iiu re  to complete th is required form may inva lidate o therw ise legal searches.
This housekeeping measure, if enacted, w ill help to achieve program effic iencies fo r the 'v ision o f Fish and W ild life  
3>n r p m n n . 'Vn - is m l 'm n a r r  ■<; irm rv n a rp n  ___________________________________________________________

Prepared By:

D ivis ion:

C .tmnm Z g d J -J fr id d e li Phone: '9 0 7 ' ?53-E5Q9

. f is h  .in d  W ild life Protection
- 9 -  &

Ron L. O tte. Qenr. of P 'i. i lir  F /ifp rv

Date:
Date:

Anril 7. ’225
Approved by Comm issioner:
A gency: ______________________________________________
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S p o n s o r S ta te m e n t H B  2 9 2
A m e n d m e n ts  to T i t le  1 6

Tkis kill would clarify Title 16 and assist Alaska Fisk & W ildlife protection officers witk 
tkeir enforcement responsikilities. Tkese proposed ckanges would enakle Fisk & W ildlife 
protection to:

(A) more effectively enforce tke residency requirements fo r licenses, tags, and permits, 
and to reduce court dismissals, ky claritying tkat false residency statements are strict 
liakikty violations tkat can result in a misdemeanor conviction and require a kail set ky tke 
kail sckedule; and

(B ) reduce tke officers' paperwork kurden so tkat tkey can devote more time to 
enforcement duties.

A S 1 6 .0 5 .1 8 0 . Tke current requirement o f issuing a statement o f intent to searck is 
unique to fisk and game law enforcement. Tke modern day trooper enforcing fisk and 
game law is not allowed to conduct a consent searck witkout completing an “ intent to 
searck” form  (1 2 -5 0 4 ). Tkis unnecessarily kurdens tke fisk and wildlife officer. F ailure 
to complete tkis required form may invalidate an otkerwise legal searck.

A S  1 6 .0 5 .4 2 0 . Anotker area o f concern wken prosecuting residency cases deals witk tke 
culpakle mental standard o f “ knowingly” currently used in AS 1 6 .0 5 .4 2 0  (k). H B  2 9 2  
removes tkis requirement, as it is extremely difficult for a prosecutor to prove tkat an 
offend er actually knew ke or ske provided false information. Tke offense o f making a false 
residency statement fo r a license, tag, or permit would ke a strict liakility offense.

AS 1 6 .0 5 .4 3 0 . Knowing falsification o f residency information wken applying for a 
license, tag, or permit is currently categorized under AS l6 .0 5 .0 2 0 (k ) as “ unsworn



falsification” . H B  2 9 2  updates tke penalty to reflect tke new strict liakility nature o f tke 
offense. AS 16 .05 .4 3 0 (a ) classifies ordinary residency falsifications as criminal 
misdemeanors. (Tkere are exceptions for falsification of tke special guide affidavits 
required under AS 1 6 .0 5 .4 0 7  and 1 6 .0 5 .4 0 7 , as tkese carry tkeir own penalty.) 
However, a new suksection AS 16 .05 .4 3 0 (c ) is also added, stating tkat a falsification will 
ke treated as a violation ratker tkan a misdemeanor if tke offender made a false residency 
statement witk no culpakle mental state. Tke result o f tkese penalty provision 
refinements is tkat a prosecutor would no longer kave to prove actual knowledge to oktain 
a criminal conviction for false residency statements made wken oktaining most kunting 
and fisking licenses, permits and tags. However, a defendant could kave tke ckarges 
reduced to a violation if ke could prove tkat ke kad no culpakle or guilty mental state. 
Tkis is to avoid possikle constitutional ckallenges to tke statute for imposing criminal 
puniskment wkere tkere was no criminal mental state.

Tke ckanges made to Title 16 tkrougk H B  2 9 2  will greatly improve tke akility o f our 
Fisk & W ildlife officers to enforce tke residency requirements imposed ky tkis legislature. 
Tkis kill is long overdue, and witk recent cuts in puklic safety appropriations it is needed 
now more tkan ever.

Your support for tkis kill would ke greatly appreciated, kotk ky myself and ky tke
officers in tke field wko are working kard to enforce tke laws passed ky tkis 

kody.
dedicated



APR-26-95 WED 9:04

1 Proposed amendment to HB 292 (version F)
2 Amend sections 2 through 4 to read:
3

4 * Sec. 2. AS 16.05.420(b) is repealed and reenacted to read:
5

6 (b) A person may not make a false statement, or omit a material fact, In an application
7 for e  license, tag or permit, issued under AS 16.05.330 - AS 16.05.430. A person who without
s any culpable mental state violates this subsection is guilty of a violation and upon conviction is
9 punishable by a fine of not more than $1,000. A person who knowingly makes a false
10 statement, or knowingly omits a material fact, in an application for a license, tag, or permit
n issued under AS 16.05.330 - AS 16.05.430 is guilty of unsworn falsification under AS
12 11.56.210.
13

14 * Sec. 3. AS 16.05.430(a) is amended to read:
15

16 (a) Except as provided in AS 16.05.407(b) and (d). AS 16.05.408fbl jifr ĵl
17 AS 16.05.420(b), a person who violates AS 16.05.330 -16.05.420 or a regulation adopted
ie under AS '16.05.330 -16.05.420 is guilty of a misdemeanor and upon conviction is punishable
19 by a fine of not more than $1,000, or by imprisonment for not more than six months, or by both.
20
21 * Sec. 4. Deleted
22
23

24

25

26

27

28 

29

-1-



1 Proposed amendment to HB 292 (version F)
2 Amend sections 2 through 4 to read:
3

4 * Sec. 2. AS 16.05.420(b) is repealed and reenacted to read:
5

e (b) A person may not make a false statement, or omit a material fact, in an application
7 for a license, tag or permit issued under AS 16.05.330 - As 16.05.430. A person who without 
a any culpable mental state violates this subsection is guilty of a violation and upon conviction is
9 punishable by a fine of not more than $1,000.

10 '<■

11 * Sec. 3. AS 16.05.430(a) is amended to read:
12
1 3 (a) Except as provided in AS 16.05.407(b) and (d). AS 16.05.408(b) and
1 4 AS 16.05.420(b), a person who violates AS 16 05.330 -16.05.420 or a regulation adopted
15 under AS 16.05.330 -16.05.420 is guilty of a misdemeanor and upon conviction is punishable
16 by a fine of not more than $1,000, or by imprisonment for not more than six months, or by both.
17 w
18 * Sec. 4. Deleted
19

20 
21 
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A M E N..D-MEJH

OFFERED IN  THE HOUSE
TO: HB 293 BY REPRESENTATIVE FINKELSTEIN

'/h

Page 2, line 2, following "occupant": 
Insert "reasonably"

Page 2, line 5, following "occupant": 
Insert "reasonably"



A M E N D M E N T

OF F E R E D  IN T H E  H O U S E  
TO: H B  293 BY REPRESENTATIVE FINKELSTEIN

Page 1, lines 8 to 9

Delete "is_actingLin.se)f-defense against the threat of criminal assault in 
any degree or other offense against the person under AS 11.41"

Insert "reasonably believes the use of deadly force is necessary for self- 
defense against death, serious physical injury, kidnapping, 
sexual assault in the first degree, sexual assault in the second 
degree, or robbery in any degree"
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Thank You,
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A M E N D M E N T
/

OFFERED IN T H E  H O U S E  
TO: H B  293 BY REPRESENTATIVE FINKEL5TEIN J

Page 1, line 8

Delete "is_acting in self-defense against the threat of/
Insert "reasonably believes the use of deadly force is necessary for self- 
defense against"



A M E N D M E N T

OFFERED IN T H E  H O U S E
TO: H B  293 BY REPRESENTATIVE FINKELSTEIN

Page 1, lines 3 to 13
Delete entire section

Renumber the following section accordingly
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O ffic ia l Business 1 ) Ju n e au , A la sk a  9 9 8 0 1 - 1 1 8 2
(9 0 7 )  .1 6 5 -3 7 1 8

H ouse M ajo rity  L ea d e r

Alaska State Legislature
H o u s e  o f  R e p r e s e n t a t i v e s

State Capitol

S P O N S O R  S T A T E M E N T

HB-293, “ An Act relating to the use o f force in defense o f persons or property” , provides 
that citizens may use force including deadly force to protect themselves in their homes.

Court cases throughout other jurisdictions affirm the principle that in his or her own home, 
a person does not have to retreat from a real or imagined threat to their safety.

In 162 ARIZ. 363, 783 P.2D 809, State of Arizona v Larry Vernon, The court o f appeals, 
Brooks, J,. held that “ crime prevention”  defense is available only when home, its contents, 
or residents therein are being protected by use or threatened use o f physical force or 
deadly physical force against another.

In 22 CAL.3D 12, *20, 582 P.2D 1000, **1004, 148 CAL.RPTR. 409, ***413, CALJIC 
No. 551 the court said.. ’ ’Actual danger is not necessary to justify self-defense. I f  one is 
confronted by the appearance o f danger which arouses in his mind, as a reasonable person, 
an honest conviction and fear that he is about to suffer death or great bodily harm, and if a 
reasonable man in a like situation seeing and knowing the same facts, would be justified in 
believing himself in like danger, and if the person so confronted acts in self-defense upon 
auch appearances and from such fear and honest convictions, his right o f  self-defense is 
the same whether the danger is real or merely apparent.”

In CALJIC No. 5.50”  “  A person who is threatened with an attack that justifies the 
exercise o f the right o f SELF-DEFENSE, need not RETREAT. In the exercise o f  his 
right o f self-defense, he may stand his ground and defend himself by the use o f  all force 
and means which would appear to be necessary to a reasonable person in a similar 
situation and with similar knowledge; and he may pursue his assailant until he has secured 
himself from danger i f  that course likewise appears reasonably necessary. This law applies 
even though the assailed person might more easily have gained safety by flight or by 
withdrawing from the scene.

The precedents are clear, a person may use deadly force in defense o f their home

The Alaska Supreme Court requires the trial judge to instruct on self-defense even when 
the evidence supporting the defendant’ s self-defense claim was weak or implausible.



Houston v. State. 602 P.2d 1124, 1126 n.6 (Alaska 1978). See, e.g.. Willett v. State. 836 
P.2d 955, 958 (Alaska App. 1992); Carson v. State. 736 P.2d 356,359 (Alaska App. 
1987)

On the surface, the present statutes seem to allow this defense at this time.

Alaska Statute 11.81.335(2)(b) states “  A person may not use deadly force under this 
section i f  the person knows that, with complete personal safety and with complete safety 
to others, the person can avoid the necessity o f using deadly force by retreating, except 
their is no duty to retreat i f  the person is

(1) on prem ises which the person owns or leases and the person is not the initial 
aggressor.

Contrary to these decisions and in accord with AS 11. 81.330 and AS 11.81,900(b)(23) 
the Court o f Appeals o f the State o f Alaska in Van Ha v. State o f Alaska No. A-4818, 
opinion No. 1400 - March 31, 1995, stated that ..” a defendant claiming self-defense as 
justification for the use o f force must prove that he or she acted to avoid what he or she 
reasonably perceived to be a threat o f imminent harm. A defendant’ s reasonable belief 
that harm will come at some future time is not sufficient to support a claim o f  self-defense 
or defense o f  others.”  To continue..”  The defendant’ s use o f force against his enemy is 
authorized only when the defendant actually and reasonably believes that the enemy’ s 
threatened attack is imminent.”  AS 11.81.900(b)(23); Paul v. State. 655 at 777, 778 n.8.

In this decision, the court furthers elaborates upon how the determination o f 
reasonableness is defined.

“ [T]he determination o f reasonableness must be based on the “ circumstances”  facing a 
defendant or his “ situation” [.] Such terms encompass more than the physical movements 
o f the potential assailant. ... [Tjhese terms include any relevant knowledge the defendant 
had about the person. They also necessarily bring in the physical attributes o f all persons 
involved, including the defendant. Furthermore, the defendant’ s circumstances encompass 
any prior experiences he had which could provide a reasonable basis for a belief that 
another person’ s intentions were to injure [or commit a crime upon] him or that the use o f 
deadly force was necessary under the circumstances.”

This bill is intended to clarify the intent o f the legislature, that a person has a right to be 
secure in their person and property, in their own home.



N O T I C E :  T h is  o p in io n  i s  s u b j e c t  to  fo rm a l
c o r r e c t i o n  b e fo r e  p u b l i c a t i o n  in  th e  P a c i f i c  
R e p o r t e r . R ea d ers  a re  r e q u e s te d  to  b r in g  
ty p o g ra p h ica l  o r  o th e r  fo rm a l e r r o r s  to  th e  
a t t e n t i o n  o f  th e  C le r k  o f  th e  A p p e l la te  C o u r t s , 
303 K S t r e e t ,  A n ch ora g e , A la sk a  99501, i n  o rd e r  
t h a t  c o r r e c t i o n s  may be made p r i o r  to  perm anent 
p u b l i c a t i o n .

I N  T H E  C O U R T  O F  A P P E A L S  O F  T H E  S T A T E  O F  A L A S K A

X I  V A N  H A ,

A p p e l l a n t ,

v .

S T A T E  O F  A L A S K A ,

A p p e l l e e .

C o u r t  o f  A p p e a l s  N o .  A - 4 8 1 8  
T r i a l  C o u r t  N o .  3 A N - 9 1 - 4 0 1 4  C r

O P I N I O N

( N o .  1 4 0 0  -  M a r c h  3 1 ,  1 9 9 5 ]

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t ,  T h i r d  J u d i c i a l  
D i s t r i c t ,  A n c h o r a g e ,  M i l t o n  M.  S o u t e r ,  J u d g e .

A p p e a r a n c e s :  D a v i d  B .  K o c h ,  A s s i s t a n t  P u b l i c
D e f e n d e r ,  a n d  J o h n  B .  S a l e m i ,  P u b l i c  D e f e n d e r ,  
A n c h o r a g e ,  f o r  A p p e l l a n t .  J a m e s  L .  H a n l e y ,  
A s s i s t a n t  A t t o r n e y  G e n e r a l ,  O f f i c e  o f  S p e c i a ]  
P r o s e c u t i o n s  a n d  A p p e a l s ,  A n c h o r a g e ,  a n d  B r u c e  
M. B o t e l h o ,  A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  
A p p e l l e e .

B e f o r e :  B r y n e r ,  C h i e f  J u d g e ,  a n d  C o a t s  a n d
M a n n h e i m e r ,  J u d g e s .

M A N N H E I M E R ,  J u d g e .
C O A T S ,  J u d g e ,  d i s s e n t i n g .

X i  V a n  H a  1 a p p e a l s  h i s  c o n v i c t i o n  f o r  s e c o n d - d e g r e e  

m u r d e r ,  A S  1 1 . 4 1 . 1 1 0 ( a ) ( 1 ) .  A s  e x p l a i n e d  i n  m o r e  d e t a i l  b e l o w ,  t h e  

s u p e r i o r  c o u r t  r e f u s e d  t o  a l l o w  H a  t o  a r g u e  s e l f - d e f e n s e  t o  t h e

1 I n  a  V i e t n a m e s e  n a m e ,  t h e  f i r s t  n a m e  i s  t h e  f a m i l y  n a m e .  

T h u s ,  t h e  a p p e l l a n t ' s  f a m i l y  n a m e  i s  " X i " .  H o w e v e r ,  i n  a l l  o f  t h e  
c o u r t  d o c u m e n t s  i n  t h i s  c a s e ,  X i  V a n  H a  i s  r e f e r r e d  t o  a s  M r .  H a .  

T o  a v o i d  c o n f u s i o n ,  w e  w i l l  c o n t i n u e  t o  r e f e r  t o  h i m  i n  t h i s  m a n n e r .



j u r y .  T h e  c o u r t  a l l o w e d  H a  t o  a r g u e  h e a t  o f  p a s s i o n  t o  t h e  j u r y ,  

b u t  t h e  c o u r t  i n s t r u c t e d  t h e  j u r o r s  t h a t  t h e y  s h o u l d  e v a l u a t e  t h e  

e x t e n t  o f  t h e  v i c t i m ' s  p r o v o c a t i o n  a n d  t h e  e x t e n t  o f  H a ' s  o p p o r t u n i ­

t y  t o  c a l m  h i m s e l f  f r o m  t h e  p o i n t  o f  v i e w  o f  a  " m e n t a l l y  h e a l t h y "  

p e r s o n .  O n  a p p e a l ,  H a  c o n t e n d s  t h a t  t h e  s u p e r i o r  c o u r t  s h o u l d  h a v e  

i n s t r u c t e d  t h e  j u r y  o n  s e l f - d e f e n s e ,  a n d  h e  c o n t e n d s  t h a t  t h e  c o u r t  

s h o u l d  h a v e  a l l o w e d  t h e  j u r y  t o  c o n s i d e r  e v i d e n c e  o f  H a ' s  m e n t a l  

a b n o r m a l i t y  w h e n  t h e y  a s s e s s e d  h i s  h e a t  o f  p a s s i o n  d e f e n s e .  W e  

c o n c l u d e  t h a t  t h e  s u p e r i o r  c o u r t  c o r r e c t l y  r e s o l v e d  t h e s e  i s s u e s ,  

a n d  t h u s  w e  a f f i r m  H a ' s  c o n v i c t i o n .

H a  c a m e  t o  t h e  U n i t e d  S t a t e s  f r o m  V i e t n a m  i n  1 9 8 0 .  H e  

l i v e d  i n  C a l i f o r n i a  f o r  t e n  y e a r s  a n d  t h e n ,  i n  1 9 9 0 ,  h e  m o v e d  t o  

D i l l i n g h a m ,  w h e r e  h e  w o r k e d  a s  a  f i s h e r m a n ,  a  t r a d e  h e  h a d  p u r s u e d  

b o t h  i n  h i s  n a t i v e  c o u n t r y  a n d  i n  M a l a y s i a .  D e s p i t e  h i s  y e a r s  i n  

t h e  U n i t e d  S t a t e s ,  H a ' s  E n g l i s h  r e m a i n e d  r u d i m e n t a r y .

O n  J u n e  7 ,  1 9 9 1 ,  H a  w a s  e m p l o y e d  t o  f i s h  a b o a r d  t h e  F / V  

( f i s h i n g  v e s s e l )  U l t i m a t e .  A f t e r  w o r k  o n  J u n e  7 t h ,  H a  a n d  h i s  l o n g ­

t i m e  f r i e n d  T r a n  G i o i  w e r e  s o c i a l i z i n g  i n  t h e  W i l l o w  T r e e  B a r  i n  

D i l l i n g h a m .  L a t e r  t h a t  e v e n i n g  t h e y  w e r e  j o i n e d  b y  o t h e r  V i e t n a m e s e  

f i s h e r m e n .  A m o n g  t h e  n e w  a r r i v a l s  w e r e  L y  V a n  H o p  a n d  B u u  V a n  

T r u o n g .  H a  k n e w  B u u  a n d  h i s  f a m i l y  f r o m  t h e  V i e t n a m e s e  c o m m u n i t y  

i n  C a l i f o r n i a ,  a n d  h e  w a s  a l s o  a w a r e  t h a t  B u u  a n d  L y  w e r e  r o o m m a t e s  

i n  D i l l i n g h a m .

T h e  m e n  s h a r e d  d r i n k s  i n  t h e  W i l l o w  T r e e ;  H a  l a t e r  

t e s t i f i e d  t h a t  h e  t h o u g h t  B u u  w a s  d r u n k  b y  t h e  t i m e  t h e y  l e f t  t h e  

b a r .  H a ,  T r a n ,  L y ,  a n d  B u u  r e t u r n e d  t o g e t h e r  t o  t h e  U l t i m a t e  a f t e r  

H a  v o l u n t e e r e d  t o  r e h e a t  s o m e  l e f t o v e r  f o o d .  H a  l a t e r  t e s t i f i e d
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t h a t  h i s  i n v i t a t i o n  t o  c o o k  f o o d  w a s  d i r e c t e d  o n l y  t o  T r a n  a n d  L y .  

H a  d i d  n o t  w i s h  t o  s o c i a l i z e  w i t h  B u u  b e c a u s e  B u u  w a s  k n o w n  a s  a  

v i o l e n t  p e r s o n .  A c c o r d i n g  t o  H a ,  B u u ' s  f a m i l y  i n  C a l i f o r n i a  h a d  a  

r e p u t a t i o n  f o r  v i o l e n c e ;  H a  t e s t i f i e d  t h a t ,  i n  C a l i f o r n i a ,  B u u  a n d  

h i s  b r o t h e r s  ( a s  w e l l  a s  o t h e r  f a m i l y  m e m b e r s )  h a d  b e e n  k n o w n  t o  

t h r e a t e n  a n d  b e a t  p e o p l e  w h o  c r o s s e d  t h e m .  K n o w i n g  t h a t  B u u  h a d  

b e e n  d r i n k i n g ,  H a  s u s p e c t e d  t h a t  B u u  w o u l d  b e  e v e n  m o r e  p r o n e  t o  

v i o l e n c e .

T h e  f o u r  m e n  r e a c h e d  t h e  b o a t  a n d  w e n t  a b o a r d ;  H a  s t a r t e d

t h e  g e n e r a t o r  t o  h e a t  t h e  s t o v e .  W h i l e  t h e y  w a i t e d  f o r  t h e  s t o v e

t o  h e a t  u p ,  H a ' s  f r i e n d  T r a n  l a y  d o w n  o n  a  b u n k ,  w h i l e  B u u ' s  f r i e n d  

L y  w e n t  o u t  o n  d e c k .  A f t e r  a b o u t  f i f t e e n  m i n u t e s ,  B u u  b e g a n  t o  g e t  

i m p a t i e n t  t h a t  t h e  f o o d  w a s  n o t  y e t  h e a t e d .  H e  b e g a n  t o  h a r a s s  H a ,  

s w e a r i n g  a t  H a  a n d  m a k i n g  c o m m e n t s  s u c h  a s  " f u c k  y o u r  m o t h e r " .  H a  

s t a r t e d  s w e a r i n g  a t  B u u  a n d  t o l d  h i m  t o  g e t  o f f  t h e  b o a t .  I n  

r e s p o n s e ,  B u u  b e g a n  t o  b e a t  H a .  L y  r a n  i n  f r o m  t h e  d e c k  t o  a s s i s t  

B u u .  L y  h e l d  H a ' s  a r m s  t o  h i s  s i d e  w h i l e  B u u  c o n t i n u e d  t o  b e a t  h i m .  

B u u  s e i z e d  H a  b y  t h e  h a i r  a n d  s t r u c k  h i s  f a c e  a n d  h e a d  r e p e a t e d l y  

w i t h  h i s  f i s t s .

A s  t h e  b e a t i n g  c o n t i n u e d ,  H a  b e g a n  s h o u t i n g  f o r  h e l p .  H e

y e l l e d  t o  h i s  f r i e n d  T r a n ,  " G i o i ,  c o m e  o u t  a n d  . . .  f i g h t :  B u u  i s

h i t t i n g  m e  a n d  k i l l i n g  m e ! "  A t  o n e  p o i n t ,  H a  y e l l e d ,  " I ' m  d y i n g ! "  

W h e n  T r a n  h e a r d  H a ' s  c r i e s  f o r  h e l p ,  h e  r o s e  f r o m  h i s  b u n k  a n d  c a m e  

t o  H a ' s  a i d .  T r a n  p h y s i c a l l y  s e p a r a t e d  B u u  f r o m  H a ,  b u t  B u u  w a s  

a b l e  t o  s t r i k e  H a  f o u r  o r  f i v e  m o r e  t i m e s  b e f o r e  h e  w a s  p u l l e d  a w a y .  

H a  t e s t i f i e d  t h a t ,  a t  t i m e s  d u r i n g  t h e  b e a t i n g ,  B u u  h i t  h i m  s o  h a r d
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t h a t  h e  f e l l  d o w n .  H a  a l s o  t e s t i f i e d  t h a t  t h e  a t t a c k  l e f t  h i m  w i t h  

b l u r r e d  v i s i o n .

B u u  a n d  L y  l e f t  t h e  U l t i m a t e ,  b u t  t h e y  r e t u r n e d  a  f e w  

m i n u t e s  l a t e r .  T h i s  t i m e ,  B u u  w a s  a r m e d  w i t h  a  h a m m e r .  B u u  c a m e  

a t  H a ,  s c r e a m i n g ,  " I ' m  g o i n g  t o  k i l l  y o u ,  a n d  I  w i l l  s t r i k e  y o u  

u n t i l  y o u  d i e ! "  B u u  s w u n g  t h e  h a m m e r  a t  H a ' s  h e a d ,  b u t  H a  j u m p e d  

f r o m  t h e  U l t i m a t e  t o  t h e  F / V  M i s t y ,  w h i c h  w a s  b e r t h e d  a l o n g s i d e .  

W h e n  B u u  f o l l o w e d  H a  o n t o  t h e  M i s t y ,  H a  r a n  i n t o  t h e  c a b i n  a n d  h e l d  

t h e  d o o r  c l o s e d .  B u u  s t o o d  o u t s i d e  t h e  c a b i n  a n d ,  t h r o u g h  t h e  g l a s s  

i n  t h e  d o o r ,  h e  s h o u t e d ,  " F u c k  y o u r  m o t h e r !  I  w i l l  s t r i k e  y o u  a n d  

I  w i l l  k i l l  y o u ! "

B u u  c o n t i n u e d  h i s  t i r a d e  f o r  f o u r  o r  f i v e  m i n u t e s  u n t i l  

H a ' s  f r i e n d  T r a n  r a n  a b o a r d  t h e  M i s t y  a n d  g r a b b e d  t h e  h a m m e r  f r o m  

B u u ' s  h a n d .  L y  c a m e  a b o a r d  t o o  a n d  e s c o r t e d  B u u  a w a y .  H a  r e m a i n e d  

o n  t h e  M i s t y  f o r  s e v e r a l  m i n u t e s  b e f o r e  r e t u r n i n g  t o  t h e  U l t i m a t e .

T h a t  n i g h t ,  H a  c o u l d  n o t  s l e e p .  H e  f e a r e d  t h a t  B u u  w a s  

b o u n d  t o  r e t u r n  a n d  k i l l  h i m  a s  h e  h a d  p r o m i s e d .  T r a n  a t t e m p t e d  t o  

r e a s s u r e  H a ,  b u t  H a  r e m a i n e d  a w a k e  a f t e r  h i s  f r i e n d  f e l l  a s l e e p .  

H a ' s  h e a d  w a s  t h r o b b i n g  i n  p a i n .  H e  p a c e d  t h r o u g h o u t  t h e  b o a t .

A s  h e  p a c e d ,  H a  r e m e m b e r e d  t h a t  t h e r e  w a s  a  r i f l e  a b o a r d  

t h e  M i s t y ;  H a  h a d  p r e v i o u s l y  u s e d  t h i s  w e a p o n  t o  s h o o t  a t  b i r d s  

w h i l e  h e  w a s  f i s h i n g .  H a  w e n t  b a c k  t o  t h e  M i s t y ,  r e t r i e v e d  t h e  

w e a p o n ,  a n d  l o a d e d  i t .

H a  l a t e r  t e s t i f i e d  t h a t  h e  w a s  " v e r y  f r i g h t e n e d " .  H e  l a y  

a w a k e  o n  h i s  b u n k  t h r o u g h o u t  t h e  n i g h t ,  w i t h  t h e  r i f l e  a t  h i s  s i d e ,  

" t h e  v o i c e  o f  M r .  B u u  . . .  r e s o u n d i n g  i n  [ h i s ]  e a r s " .  T r a n  a w o k e  a n d  

l e f t  t h e  b o a t  a r o u n d  7 : 0 0  o r  8 : 0 0  t h e  n e x t  m o r n i n g .  H a  c o n t i n u e d
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t o  l i e  a w a k e  o n  h i s  b u n k ,  t h i n k i n g  a b o u t  B u u ,  t h e  r i f l e  s t i l l  

u n d e r n e a t h  h i s  b l a n k e t .  S e v e r a l  h o u r s  l a t e r  ( a r o u n d  8 : 0 0  i n  t h e  

m o r n i n g ) , V i c t o r  S i f s o f , t h e  o w n e r  o f  t h e  b o a t ,  c a m e  a b o a r d .

H a  w a s  s t i l l  l y i n g  o n  h i s  b u n k  w h e n  S i f s o f  a r r i v e d .  

S i f s o f  s p o k e  t o  H a  a b o u t  m e n d i n g  n e t s  t h a t  d a y ,  b u t  H a ' s  h e a d  w a s  

s t i l l  g i v i n g  h i m  g r e a t  p a i n .  H a  t o l d  S i f s o f  a b o u t  t h e  b e a t i n g  h e  

h a d  r e c e i v e d  f r o m  B u u  a n d  L y  t h e  n i g h t  b e f o r e  — t h a t ,  h i s  h e a d  s t i l l  

h u r t  a n d  h i s  v i s i o n  w a s  s t i l l  b l u r r e d .  S i f s o f  s a w  t h a t  H a  w a s  s t i l l  

v e r y  u p s e t ,  e v e n  t h o u g h  h e  w a s  a c t i n g  s l u g g i s h .  H a  t o l d  S i f s o f  t h a t  

t h e  t w o  m e n  w h o  h a d  a t t a c k e d  h i m  w o r k e d  o n  a  b o a t  o w n e d  b y  B i l l y  

J o h n s o n ,  a n o t h e r  l o c a l  f i s h e r m a n .  S i f s o f  t o l d  H a  t h a t  h e  w o u l d  

s p e a k  t o  J o h n s o n  a b o u t  h i s  e m p l o y e e s .

A r o u n d  1 0 : 0 0  t h a t  m o r n i n g ,  H a  a n d  S i f s o f  m o v e d  t h e  

U l t i m a t e  t o  a  d i f f e r e n t  l o c a t i o n  i n  p r e p a r a t i o n  f o r  t h e  u p c o m i n g  

f i s h i n g  o p e n i n g .  W h i l e  t h e  m e n  w e r e  w o r k i n g ,  H a  l e f t  t h e  r i f l e  i n  

h i s  b u n k .  T h e  U l t i m a t e ' s  n e w  l o c a t i o n  h a p p e n e d  t o  b e  c l o s e r  t o  

J o h n s o n ' s  b o a t ,  t h e  b o a t  o n  w h i c h  B u u  w o r k e d .  S i f s o f  t h e n  l e f t  H a  

a l o n e  o n  t h e  U l t i m a t e .  T h e  p a i n  i n  H a ' s  h e a d  g r e w  w o r s e ,  a n d  H a  

b e c a m e  m o r e  f r i g h t e n e d ,  r e a l i z i n g  t h a t  h e  w a s  c l o s e r  t o  B u u .  I n  h i s  

h e a d ,  H a  h e a r d  B u u ' s  v o i c e  b e c o m i n g  s t r o n g e r  a n d  s t r o n g e r ,  a n d  h e  

b e c a m e  m o r e  a n d  m o r e  f r i g h t e n e d .  H e  l a y  d o w n  t o  t r y  t o  s l e e p ,  b u t  

h e  f o u n d  h e  c o u l d  n o t .  H a  t r i e d  t o  t h i n k  o f  s o m e o n e  w h o  c o u l d  h e l p  

h i m ,  b u t  h e  w a s  u n a b l e  t o  t h i n k  o f  a n y o n e  w h o  c o u l d .  H a  t e s t i f i e d  

t h a t  B u u ' s  v o i c e  r e m a i n e d  i n  h i s  h e a d ;  h e  s t a t e d ,  " I  [ d i d ]  n o t  t h i n k  

t h a t  I  s h o u l d  c a l l  t h e  p o l i c e  t o  h e l p  m e  — ( b j e c a u s e  [ B u u ' s ]  v o i c e  

w a s  j u s t  s o  f e r o c i o u s  a n d  i t  s t a y e d  i n  m y  e a r s . "
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F i n a l l y ,  H a  r e t r i e v e d  t h e  r i f l e  f r o m  h i s  b u n k ,  l e f t  t h e  

U l t i m a t e ,  a n d  w e n t  i n  s e a r c h  o f  B u u .  H e  k e p t  t h e  r i f l e  h i d d e n  

u n d e r n e a t h  h i s  j a c k e t .  H a  l a t e r  t e s t i f i e d ,  " [ M ] y  h e a d  w a s  

c o n t r o l l i n g  m y  a c t i o n s ,  a n d  i t  w a s  c o m m a n d i n g  m e  t o  g o  k i l l  [ B u u ] . "

S h o r t l y  a f t e r  n o o n ,  H a  w e n t  t o  w h e r e  h e  b e l i e v e d  B u u  w a s  

w o r k i n g .  V J h e n  h e  d i s c o v e r e d  t h a t  B u u  w a s  n o t  t h e r e ,  H a  s a t  d o w n  f o r  

a  w h i l e  t o  w a i t  f o r  h i m .  H a  t h e n  l o i t e r e d  i n  t h e  v i c i n i t y  o f  B u u ' s  

b o a t ,  w h e r e  h e  w a s  o b s e r v e d  b y  o t h e r  V i e t n a m e s e  f i s h e r m e n ,  i n c l u d i n g  

B u u ' s  f r i e n d  L y .  L y  s a w  H a  c a r r y i n g  a  l o n g  o b j e c t  c o n c e a l e d  u n d e r  

h i s  j a c k e t .  A l t h o u g h  H a  a p p a r e n t l y  d i d  n o t  r e m e m b e r  s p e a k i n g  t o  

a n y o n e  a t  t h e  b o a t ,  L y  t e s t i f i e d  t h a t  h e  a p p r o a c h e d  H a  a n d  s p o k e  t o  

h i m .  A f t e r  l e a r n i n g  t h a t  H a  w a s  s e a r c h i n g  f o r  B u u ,  L y  b e g g e d  H a  t o  

g o  b a c k  h o m e .  H a  r e f u s e d .

A  l i t t l e  l a t e r ,  H a  e n c o u n t e r e d  h i s  f r i e n d  C h a r l i e  T r a n .  

T r a n  o b s e r v e d  t h a t  H a  w a s  t r e m b l i n g  a n d  p a l e .  T r a n  a s k e d  w h a t  w a s  

w r o n g  a n d  H a  r e s p o n d e d ,  w i t h  s e e m i n g  d i f f i c u l t y ,  t h a t  B u u  h a d  

a s s a u l t e d  h i m  a n d  t h r e a t e n e d  t o  k i l l  h i m .  W h e n  T r a n  a s k e d  H a  w h a t  

h e  w a s  c a r r y i n g  u n d e r  h i s  c o a t ,  H a  t o l d  h i m ,  " T h i s  i s  n o n e  o f  y o u r  

b u s i n e s s . "  T r a n  u r g e d  H a  t o  l e t  t h e  i n c i d e n t  p a s s ,  b u t  H a  r e p l i e d ,  

" H o w  c a n  I  l e t  i t  g o ?  L a s t  n i g h t  h e  b e a t  m e  u p  a n d  t o l d  m e  h e  w a s  

g o i n g  t o  k i l l  m e ;  h e  a l r e a d y  t h r e a t e n e d  t o  k i l l  m e .  I f  h e  d o e s n ' t  

k i l l  m e  t o d a y ,  h e ' l l  k i l l  m e  t o m o r r o w . "

A t  1 : 3 0  i n  t h e  a f t e r n o o n ,  H a  s p o t t e d  B u u  r e t u r n i n g  f r o m  

a  g r o c e r y  s t o r e ,  c a r r y i n g  a  b a g  o f  g r o c e r i e s .  W i t h  B u u ' s  v o i c e  

s t i l l  s p e a k i n g  i n  h i s  h e a d ,  H a  p u l l e d  o u t  h i s  r i f l e  a n d  r a n  t o w a r d s  

B u u  f r o m  b e h i n d .  H a  r e p e a t e d l y  s h o t  B u u  i n  t h e  b a c k ,  f i r i n g  t h e

-  6  - 1400



r i f l e  t h i r t e e n  t i m e s  u n t i l  h e  h a d  e m p t i e d  t h e  w e a p o n  o f  a m m u n i t i o n .  

B u u  w a s  s t r u c k  b y  s e v e n  o f  t h e s e  r o u n d s ;  h e  d i e d  i m m e d i a t e l y .

A t  t r i a l ,  H a  t e s t i f i e d  t h a t ,  a f t e r  s h o o t i n g  B u u ,  h e  s i m p l y  

t u r n e d  a r o u n d  a n d  w e n t  b a c k  t o  t h e  U l t i m a t e .  I n  c o n t r a s t ,  a n o t h e r  

w i t n e s s  t o  t h e  s h o o t i n g  t e s t i f i e d  t h a t  H a  w a l k e d  u p  t o  B u u ' s  b o d y ,  

k i c k e d  d i r t  o n  i t ,  a n d  t h e n ,  i n  E n g l i s h ,  s w o r e  a t  B u u  a n d  s a i d  t o  

t h e  c o r p s e ,  " I  t o l d  y o u  I  w a s  g o i n g  t o  k i l l  y o u . "

U p o n  h i s  r e t u r n  t o  t h e  U l t i m a t e ,  H a  c h a n g e d  h i s  s h i r t ,  

r e p l a c e d  t h e  r i f l e  i n  h i s  b e d ,  a n d  h i d .  T h e  p o l i c e  a r r i v e d  a n d  

s e a r c h e d  t h e  b o a t ,  b u t  t h e y  d i d  n o t  f i n d  H a .  L a t e r ,  H a  h e a r d  V i c t o r  

S i f s o f ' s  v o i c e .  H a  e m e r g e d ,  h o l d i n g  h i s  h e a d ,  a n d  e x p l a i n e d  t o  

S i f s o f  t h a t  h e  m i g h t  h a v e  t o  g o  t o  j a i l .  S i f s o f  a d v i s e d  H a  t o  

o b t a i n  a n  i n t e r p r e t e r  a n d  g o  t o  t h e  p o l i c e ,  b u t  H a  w a s  r e l u c t a n t  t o  

d o  t h i s .  E v e n t u a l l y ,  t h e  p o l i c e  r e t u r n e d  t o  t h e  b o a t ,  f o u n d  H a ,  a n d  

a r r e s t e d  h i m .

H a  w a s  i n d i c t e d  a n d  t r i e d  f o r  f i r s t - d e g r e e  m u r d e r .  T h e  

j u r y  w a s  i n s t r u c t e d  o n  t h e  l e s s e r  i n c l u d e d  o f f e n s e s  o f  s e c o n d - d e g r e e  

m u r d e r  a n d  m a n s l a u g h t e r  ( u n d e r  a  h e a t  o f  p a s s i o n  t h e o r y ) . T h e  j u r y  

u l t i m a t e l y  a c q u i t t e d  H a  o f  f i r s t - d e g r e e  m u r d e r  b u t  f o u n d  h i m  g u i l t y  

o f  s e c o n d - d e g r e e  m u r d e r .

S h o u l d  t h e  T r i a l  C o u r t  H a v e  I n s t r u c t e d  t h e  J u r y
o n  S e l f - D e f e n s e ?

F r o m  t h e  b e g i n n i n g  o f  t r i a l ,  H a  a r g u e d  t h a t  h e  h a d  a c t e d  

i n  s e l f - d e f e n s e .  I n  t h e  d e f e n s e  o p e n i n g  s t a t e m e n t  t o  t h e  j u r y  

( w h i c h  w a s  d e l i v e r e d  i m m e d i a t e l y  a f t e r  t h e  p r o s e c u t o r ' s  o p e n i n g
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s t a t e m e n t ) ,  H a ' s  a t t o r n e y  d e s c r i b e d  h o w  B u u  h a d  a t t a c k e d  H a  a n d

t h r e a t e n e d  h i m  w i t h  d e a t h ;  t h e  a t t o r n e y  t h e n  c o n t i n u e d :

D E F E N S E  A T T O R N E Y :  [ V ] i o l e n c e  w a s  n o t

u n c o m m o n  f o r  B u u .  Y o u  w i l l  h e a r  a b o u t  t h i s  m a n  

a n d  h i s  d a r k ,  b r o o d i n g ,  c o m b a t i v e  n a t u r e .  . . .

A n d  I  i n v i t e  y o u r  c l o s e  s c r u t i n y  a n d  a t t e n t i o n  

a s  t h e  e v i d e n c e  c o m e s  i n  r e g a r d i n g  [ B u u ' s ]  

c h a r a c t e r ,  b e c a u s e  y o u  w i l l  c o m e  t o  u n d e r s t a n d  

a n d  a p p r e c i a t e  n o t  o n l y  t h e  d a r k ,  d a n g e r o u s ,

d e a d l y  s i d e  o f  t h i s  m a n ,  b u t  a l s o  t h e  s i g n i f i ­

c a n c e  o f  h i s  t h r e a t s .  F o r  a n y o n e  w h o  k n e w  B u u  

d i d  n o t  t a k e  h i s  t h r e a t s  l i g h t l y .  A  t h r e a t  

f r o m  B u u  t h a t  h e  w o u l d  k i l l  y o u  w a s  a s  g o o d ,  

h a d  a s  m u c h  w e i g h t ,  a s  a  k i s s  o n  [ t h e ]  c h e e k  b y  

a  . . .  M a f i a  g o d f a t h e r .  T h a t ' s  h o w  d e a d l y  B u u ' s  

t h r e a t s  w e r e .• • • •
F r o m  k n o w i n g  B u u ,  [ H a ]  k n e w  t h a t  t h e r e  w a s  

n o  e s c a p e .  Y o u  s e e ,  B u u  c o m e s  f r o m  . . .  a  

f a m i l y  o f  t h u g :> w h o  h a v e  a  r e p u t a t i o n  f o r  
v i o l e n c e  a n d  e x t o r t i o n .  Y o u  w i l l  h e a r  t h a t .

. . .  [ H a  k n e w  t h a t ]  h e  w o u l d  h a v e  t o  d e a l  w i t h  

t h e  f a m i l y ,  o r  w i t h  B u u  h i m s e l f .  T o d a y ,  

t o m o r r o w ,  t h e y  w o u l d  s t a l k  h i m  d o w n .

A t  t h e  c l o s e  o f  t h e  e v i d e n c e ,  H a  s u b m i t t e d  p r o p o s e d  

i n s t r u c t i o n s  o n  s e l f - d e f e n s e ,  b u t  S u p e r i o r  C o u r t  J u d g e  M i l t o n  M.

S o u t e r  q u e s t i o n e d  w h e t h e r  t h e  e v i d e n c e  s u p p o r t e d  a l l  t h e  e l e m e n t s

o f  s e l f - d e f e n s e .  S p e c i f i c a l l y ,  J u d g e  S o u t e r  q u e s t i o n e d  w h e t h e r  

t h e r e  w a s  a n y  e v i d e n c e  t h a t  H a  f a c e d  i m m i n e n t  h a r m  w h e n  h e  s h o t  B u u .

T H E  C O U R T :  T h e r e ' s  s o m e t h i n g  m i s s i n g  f r o m  

t h e  [ p r o p o s e d ]  s e l f - d e f e n s e  i n s t r u c t i o n s  t h a t  

I ' v e  a l r e a d y  r e a d ,  a n d  t h a t  i s  t h e  r e q u i r e m e n t  

o f  i m m i n e n c y  o f  h a r m  c o m i n g  f r o m  t h e  a g g r e s s o r .

[ A S ]  1 1 . 8 1 . 3 3 0  s t a t e s ,  [ i n ]  p a r t  ( a ) ,

[ t h a t ]  " a  p e r s o n  m a y  u s e  . . . f o r c e  u p o n  a n o t h e r  

w h e n  a n d  t o  t h e  e x t e n t  t h a t  p e r s o n  r e a s o n a b l y  

b e l i e v e s  i t  i s  n e c e s s a r y  f o r  s e l f - d e f e n s e  

a g a i n s t  w h a t  t h e  p e r s o n  r e a s o n a b l y  b e l i e v e s  t o  

b e  t h e  u s e  o f  u n l a w f u l  f o r c e  b y  t h e  o t h e r " .  . . .

A n d  [ i f ]  y o u  l o o k  t o  [ A S ]  1 1 . 8 1 . 9 0 0  [ ( b )  ] ,
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s u b p a r t  [ ( 2 3 ) ] ,  . . .  " ' f o r c e '  m e a n s  a n y  b o d i l y  

i m p a c t ,  r e s t r a i n t ,  o r  c o n f i n e m e n t ,  o r  t h e  
t h r e a t  o f  i m m i n e n t  b o d i l y  i m p a c t ,  r e s t r a i n t ,  o r  

c o n f i n e m e n t " .  . . .  S o  i t ' s  c l e a r  t o  m e  [ t h a t ]
. . .  t h e  d e f i n i t i o n  o f  " f o r c e "  . . .  i n c l u d e s  t h e  

r e q u i r e m e n t  o f  i m m i n e n c y  o f  t h r e a t  o f  u s e  o f  

f o r c e  a s  p a r t  o f  t h e  d e f i n i t i o n .  . . .  I t ' s  n o t  

i n c l u d e d  i n  a n y  o f  t h e s e  s e l f - d e f e n s e  i n s t r u c ­

t i o n s  t h a t  I ' v e  s e e n .

A n d  I  d o n ' t  e v e n  k n o w  i f  s e l f - d e f e n s e  i s  

a p p r o p r i a t e  . . .  i n  t h i s  c a s e ,  b e c a u s e  I ' m  n o t  

a w a r e  o f  a n y  e v i d e n c e  t h a t  s h o w s  a n y  i m m i n e n c y  

o f  [ h a r m ] . . . .  B e a r i n g  i n  m i n d  t h a t  t h e  a l t e r ­

c a t i o n  . . .  b e t w e e n  t h e s e  t w o  m e n  t o o k  p l a c e  a 

g o o d  t w e l v e  h o u r s  b e f o r e  t h e  k i l l i n g [ , ]  g i v e n  

t h e  f a c t  t h a t  i t ' s  u n c o n t r a d i c t e d  t h a t  t h e  

d e f e n d a n t  s t a l k e d  t h i s  m a n  f o r  o v e r  a n  h o u r  

b e f o r e  h e  k i l l e d  h i m [ ,  a n d ]  [ g ] i v e n  t h e  f a c t  

[ t h a t ]  t h e r e ' s  a b s o l u t e l y  n o  e v i d e n c e  t h a t  t h e  

v i c t i m  a p p r o a c h e d  t h e  d e f e n d a n t  i n  t h e  h o u r  o r  

h o u r  a n d  a  h a l f  b e f o r e  t h e  s h o o t i n g ,  t h e r e  w a s  

n o  i m m i n e n c y  h e r e  a t  a l l .  . . .  I  d o n ' t  s e e  i t .

A n d  I ' m  g o i n g  t o  w a n t  t o  b e  h e a r i n g  a r g u m e n t  o n  

t h a t .

H a ' s  a t t o r n e y  r e s p o n d e d :

D E F E N S E  A T T O R N E Y :  I  t h i n k  " i m m i n e n c y "  [ i s

v i e w e d  t h r o u g h ]  t h e  e y e s  o f  t h e  p e r s o n  a s s e r t ­

i n g  j u s t i f i a b l e  f o r c e .  N o t  w h e t h e r  . . .  a n  

i n d e p e n d e n t  p e r s o n  s u c h  a s  t h e  j u d g e  l o o k i n g  a t  

t h e  e v i d e n c e  w o u l d  s e e  . . .  i m m i n e n c y  u n d e r  t h e  

f a c t s ,  b u t  w h e t h e r  i n  [ t h e ]  d e f e n d a n t ' s  m i n d  h e  

f e l t  t h a t  h e  w a s  i n  i m m i n e n t  d a n g e r .  I  t h i n k  

t h e r e ' s  b e e n  o v e r w h e l m i n g  e v i d e n c e  . . .  t h a t  h e  

w a s  i n  i m m i n e n t  f e a r .

H a ' s  a t t o r n e y  t h e n  a n a l o g i z e d  H a ' s  c a s e  t o  c a s e s  i n v o l v i n g  

t h e  " b a t t e r e d  w o m a n  s y n d r o m e " ' .  T h e  d e f e n s e  a t t o r n e y  c l a i m e d  t h a t ,  

i n  c a s e s  w h e r e  b a t t e r e d  w o m e n  s h o t  t h e i r  h u s b a n d s  w h i l e  t h e y  s l e p t ,
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c o u r t s  h a d  r u l e d  t h a t  t h e  t r i a l  j u r i e s  s h o u l d  r e c e i v e  i n s t r u c t i o n s

o n  s e l f - d e f e n s e . 2 T h e  d e f e n s e  a t t o r n e y  t o l d  J u d g e  S o u t e r :

D E F E N S E  A T T O R N E Y :  [ T ] h e  f a c t  t h a t  B u u  w a s

s h o t  f r o m  b e h i n d  i s  i r r e l e v a n t ,  j u s t  l i k e  t h e  

f a c t  t h a t  a  h u s b a n d  i s  s h o t  w h i l e  h e ' s  a s l e e p .

I  t h i n k  w h a t  t h e  c o u r t  h a s  t o  [ a s k ] ,  a n d  w h a t  

t h e  j u r y  h a s  t o  [ a s k ] ,  i s ,  d i d  t h e  d e f e n d a n t  

f e e l  t h a t  h e  w a s  i n  i m m i n e n t  f e a r  f o r  h i s  o w n  

s a f e t y ?  T h a t ' s  t h e  f i r s t  p r o n g  o f  s e l f - d e ­

f e n s e .  A n d  t h e n ,  o n  t h e  s e c o n d  p r o n g ,  . . .  

w o u l d  a  r e a s o n a b l e  p e r s o n  u n d e r  l i k e  c i r c u m ­

s t a n c e s ,  a n o t h e r  p e r s o n  w h o  w a s  i n  t h e  s i t u a ­

t i o n  o f  t h e  d e f e n d a n t ,  g i v e n  [ t h e  d e f e n d a n t ' s ]  

b a c k g r o u n d ,  e x p e r i e n c e ,  a n d  w h a t  h a v e  y o u  — h o w  

w o u l d  t h a t  p e r s o n  f e e l ?  . .  . T h e  j u r y  m a y  f i n d  

t h a t  [ H a ]  w a s  i n  i m m i n e n t  f e a r ,  b u t  t h e y  m a y  

f i n d  t h a t  t h e  r e a s o n a b l e  p e r s o n  w o u l d  n o t  h a v e  

b e e n .  . . .  [ N o n e t h e l e s s ] ,  I  t h i n k  w e  m e e t  t h e  

" s o m e  e v i d e n c e "  t e s t .  . . .  [ T h i s  i s ]  a n  i s s u e  

f o r  t h e  j u r y  t o  d e c i d e .

D e s p i t e  t h e  d e f e n s e  a t t o r n e y ' s  a r g u m e n t ,  J u d g e  S o u t e r  

r u l e d  t h a t  h e  w o u l d  n o t  i n s t r u c t  t h e  j u r y  o n  s e l f - d e f e n s e .  H e  f o u n d  

t h a t  t h e r e  w a s  n o t  a  " s i n g l e  s h r e d  o f  e v i d e n c e  [ t o  i n d i c a t e ]  a n y  

i m m i n e n c y  o f  h a r m  o r  t h r e a t  o f  h a r m  f a c i n g  [ t h e  d e f e n d a n t ]  a t  t h e  

t i m e  t h a t  h e  s t a l k e d  [ t h e  v i c t i m ]  f o r  a n  h o u r  t o  a n  h o u r  a n d  a  h a l f ,  

a n d  s h o t  h i m  i n  t h e  b a c k  a n d  k i l l e d  h i m .  . . .  I t ' s  a b s o l u t e l y ,  

a b u n d a n t l y  c l e a r  t o  m e  t h a t  a n  e s s e n t i a l  e l e m e n t  o f  t h e  s e l f - d e f e n s e  

j u s t i f i c a t i o n  [ i s ]  t o t a l l y  m i s s i n g  i n  t h i s  c a s e . "

T h e  n e x t  m o r n i n g ,  H a ' s  a t t o r n e y  r e n e w e d  h i s  a r g u m e n t  f o r  

s e l f - d e f e n s e .  H e  p o i n t e d  t o  t h e  e v i d e n c e  t e n d i n g  t o  p r o v e  t h a t  H a  

h a d  b e e n  i n  f e a r  f o r  h i s  l i f e  a n d  t h a t  a  r e a s o n a b l e  p e r s o n  i n  H a ' s  

p o s i t i o n  w o u l d  a l s o  h a v e  b e e n  a f r a i d .  T h e  d e f e n s e  a t t o r n e y  a r g u e d ,

2 A s  e x p l a i n e d  b e l o w ,  t h i s  i s  n o t  a n  a c c u r a t e  c h a r a c t e r i z a t i o n  

o f  t h e  c u r r e n t  l a w .
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D E F E N S E  A T T O R N E Y :  Y o u ' d  h a v e  t o  [ a s k ]  h o w

w o u l d  a n o t h e r  V i e t n a m e s e ,  k n o w i n g  h o w  V i e t n a m ­

e s e  b e h a v e ,  k n o w i n g  h o v ,  w h e n  V i e t n a m e s e  m a k e  

a  p u b l i c  t h r e a t ,  t h a t  t h e y  c a r r y  i t  o u t  a n d  

t h a t  y o u  s h o u l d  t a k e  t h o s e  t h r e a t s  s e r i o u s l y ,  

k n o w i n g  t h a t  t h i s  p e r s o n  m a k i n g  t h e  t h r e a t  h a s  

a  v i o l e n t  t e m p e r  [ a n d ]  u s u a l l y  c a r r i e s  o u t  h i s  

[ t h r e a t s ] .  Y o u ' v e  g o t  t o  t a k e  a l l  o f  t h o s e  

c i r c u m s t a n c e s  i n t o  c o n s i d e r a t i o n  a n d  t h e n  a s k  

y o u r s e l f ,  w o u l d  a n o t h e r  p e r s o n  u n d e r  t h o s e  

c i r c u m s t a n c e s  a c t  t h e  s a m e  w a y ?

H o w e v e r ,  J u d g e  S o u t e r  a g a i n  c o n c l u d e d  t h a t  t h e  e v i d e n c e  d i d  n o t

j u s t i f y  a n  i n s t r u c t i o n  o n  s e l f - d e f e n s e .

T H E  C O U R T :  T h e  e v i d e n c e  i n  t h i s  c a s e  i s

a b s o l u t e l y  d e v o i d  o f  a n y  e v i d e n c e  t h a t  t h e r e  

w a s  . . .  a n y  t h r e a t  o f  i m m i n e n t  h a r m  f r o m  M r .

B u u  t o  t h i s  d e f e n d a n t .  T h e  e v i d e n c e  i s  a b s o ­

l u t e l y  c l e a r  . . . t h a t  t h i s  d e f e n d a n t ,  e v e n  

a c c o r d i n g  t o  h i s  o w n  t e s t i m o n y ,  s t a l k e d  t h e  

v i c t i m ,  l o o k i n g  f o r  h i m  f o r  b e t t e r  t h a n  a n  h o u r  

b e f o r e  h e  . . .  s h o t  h i m  i n  t h e  b a c k ,  g u n n e d  h i m  

d o w n .  . . .  T h e  v i c t i m  w a s  u n a r m e d .  A n y  t h r e a t  

o f  h a r m  . . .  h a d  b e e n  m a d e  t w e l v e  t o  t h i r t e e n  

h o u r s  e a r l i e r .  T h i s  i s  t h e  u n c o n t r a d i c t e d  

s t a t e  o f  t h i s  r e c o r d .  T o  a n  o b j e c t i v e  t h i r d -  

p a r t y  o b s e r v e r ,  t h a t  c o u l d  n o t  p o s s i b l y  a m o u n t  

t o  i m m i n e n c y  o f  t h r e a t  o f  h a r m .  . . .  [ I  ] f

s o m e b o d y  b e a t s  y o u  u p  a n d  t h r e a t e n s  t o  h u r t  y o u  

s o m e  m o r e ,  t h e  n e x t  d a y  y o u  c a n  s t a l k  t h e m  d o w n  

a n d  k i l l  t h e m ?  T h a t ' s  n o t  t h e  l a w  o f  t h i s  

s t a t e [ . ]

J u d g e  S o u t e r  t h e n  n o t e d  a  s e c o n d  g r o u n d  f o r  d e n y i n g  t h e  

r e q u e s t e d  s e l f - d e f e n s e  i n s t r u c t i o n :  t h e  e v i d e n c e  s h o v / e d  t h a t  H a  h a d

b e e n  t h e  a g g r e s s o r  d u r i n g  t h e  a f t e r n o o n  e n c o u n t e r  w i t h  B u u  o n  J u n e  

8 t h .  B e c a u s e  A S  1 1 . 8 1 . 3 3 0 ( a )  d e c l a r e s  t h a t  s e l f - d e f e n s e  i s  n o t  

a v a i l a b l e  t o  t h e  a g g r e s s o r  i n  a  c o n f l i c t ,  J u d g e  S o u t e r  r u l e d  t h a t
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H a ' s  u n c o n t r o v e r t e d  s t a t u s  a s  t h e  a g g r e s s o r  o n  J u n e  8 t h  w a s  a n o t h e r  

r e a s o n  f o r  n o t  g i v i n g  s e l f - d e f e n s e  i n s t r u c t i o n s .  3

I n  A l a s k a ,  a l l  u s e  o f  f o r c e  i n  s e l f - d e f e n s e  i s  g o v e r n e d  

b y  A S  1 1 . 8 1 . 3 3 0 ( a ) .  I f  t h e  f o r c e  u s e d  i n  s e l f - d e f e n s e  r i s e s  t o  t h e  

l e v e l  o f  d e a d l y  f o r c e  a s  d e f i n e d  i n  A S  1 1 . 8 1 . 9 0 0 ( b ) ( 1 2 ) ,  t h e n  a  

c l a i m  o f  s e l f - d e f e n s e  m u s t  a d d i t i o n a l l y  s a t i s f y  t h e  r e q u i r e m e n t s  o f  

A S  1 1 . 8 1 . 3 3 5 .  S e c t i o n  3 3 5 ( a )  l i m i t s  d e a d l y  f o r c e  t o  s i t u a t i o n s  i n  

w h i c h  ( 1 )  t h e  f o r c e  i s  j u s t i f i e d  u n d e r  A S  1 1 . 8 1 . 3 3 0  a n d  ( 2 )  t h e  

a c t o r  " r e a s o n a b l y  b e l i e v e s  [ t h a t ]  t h e  u s e  o f  d e a d l y  f o r c e  i s  

n e c e s s a r y  f o r  s e l f  d e f e n s e  a g a i n s t  d e a t h ,  s e r i o u s  p h y s i c a l  i n j u r y " ,  

o r  o n e  o f  t h e  s e r i o u s  f e l o n i e s  l i s t e d  i n  t h e  s t a t u t e .  S e c t i o n  

3 3 5 ( b )  d e c l a r e s  t h a t ,  e v e n  w h e n  t h e  u s e  o f  d e a d l y  f o r c e  w o u l d  b e  

j u s t i f i e d  u n d e r  s e c t i o n  3 3 5 ( a ) ,  a  p e r s o n  m u s t  s t i l l  r e f r a i n  f r o m  

u s i n g  d e a d l y  f o r c e  " i f  t h e  p e r s o n  k n o w s  t h a t ,  w i t h  c o m p l e t e  . . .  

s a f e t y  . . .  , t h e  p e r s o n  c a n  a v o i d  t h e  n e c e s s i t y  o f  u s i n g  d e a d l y

f o r c e  b y  r e t r e a t i n g " .  4

U n d e r  A l a s k a  l a w ,  a  t r i a l  j u d g e ' s  o b l i g a t i o n  t o  i n s t r u c t  

t h e  j u r y  o n  s e l f - d e f e n s e  a r i s e s  o n l y  i f  t h e r e  i s  s o m e  e v i d e n c e

3 B e c a u s e  t h e r e  w a s  n o  r e n e w a l  o f  c o n f l i c t  o n  t h e  a f t e r n o o n  

o f  J u n e  8 t h  ( o t h e r  t h a n  H a ' s  a c t  o f  s h o o t i n g  B u u )  , a  c o n c l u s i o n  t h a t  
H a  w a s  t h e  a g g r e s s o r  a t  t h a t  e n c o u n t e r  i s  r e a l l y  a  r e s t a t e m e n t  o f  
t h e  c o n c l u s i o n  t h a t  H a  f a c e d  n o  i m m i n e n t  d a n g e r .  H a ' s  s t a t u s  a s  t h e  

a g g r e s s o r  w o u l d  h a v e  b e e n  i m p o r t a n t  i f  t h e r e  h a d  b e e n  e v i d e n c e  t h a t ,  
d u r i n g  t h e  e n c o u n t e r  o n  t h e  a f t e r n o o n  o f  J u n e  8 t h ,  B u u  h a d  s a i d  o r  

d o n e  s o m e t h i n g  t h a t  r e a s o n a b l y  p u t  H a  i n  f e a r  o f  i m m i n e n t  b o d i l y  
h a r m .  I f  t h a t  h a d  b e e n  t h e  c a s e ,  t h e n  i t  w o u l d  h a v e  b e e n  i m p o r t a n t  

w h e t h e r  H a  h a d  b e e n  t h e  a g g r e s s o r  o n  t h a t  o c c a s i o n .  U n d e r  t h e  f a c t s  
o f  t h i s  c a s e ,  h o w e v e r ,  i m m i n e n c y  o f  h a r m  i s  t h e  r e a l  i s s u e .

4 T h e  s t a t u t e  m a k e s  e x c e p t i o n s  f o r  ( 1 )  p e o p l e  w h o  a r e  i n  t h e i r  

o w n  h o m e s  a n d  w h o  d o  n o t  i n i t i a t e  t h e  c o n f l i c t ,  a n d  ( 2 )  p o l i c e  

o f f i c e r s  o r  p r i v a t e  c i t i z e n s  a s s i s t i n g  p o l i c e  o f f i c e r s  i n  t h e  

p e r f o r m a n c e  o f  t h e i r  d u t i e s .
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t e n d i n g  t o  p r o v e  e a c h  e l e m e n t  o f  t h e  d e f e n s e .  AS 1 1 . 8 1 . 9 0 0 ( b ) -
( 1 5 )  ( A ) .  T h e  r u l e  w a s  t h e  s a m e  b e f o r e  t h e  e n a c t m e n t  o f  t h e  p r e s e n t  

c r i m i n a l  c o d e :

I t  i s  w e l l  r e c o g n i z e d  t h a t  t h e  b u r d e n  i s  

o n  t h e  d e f e n d a n t  t o  p r o d u c e  s o m e  e v i d e n c e  i n  

s u p p o r t  o f  a  c l a i m  o f  s e l f - d e f e n s e  b e f o r e  h e  

w i l l  b e  e n t i t l e d  t o  a  j u r y  i n s t r u c t i o n .  B a n g s  

v .  S t a t e . 6 0 8  P . 2 d  1 ,  5 ( A l a s k a  1 9 8 0 ) ;  T o o m e v  

v .  S t a t e . 5 8 1  P . 2 d  1 1 2 4 ,  1 1 2 6  ( A l a s k a  1 9 7 8 ) ;

F o l a e r  v .  S t a t e . 6 4 8  P . 2 d  1 1 1  ( A l a s k a  A p p .

1 9 8 2 )  .

P a u l  v .  S t a t e . 6 5 5  P .  2 d  7 7 2 ,  7 7 5  ( A l a s k a  A p p .  1 9 8 2 ) .  N e v e r t h e l e s s ,

T h e  b u r d e n  t o  p r o d u c e  s o m e  e v i d e n c e  o f  s e l f -  

d e f e n s e  i s  n o t  . . .  a  h e a v y  o n e ;  t h i s  s t a n d a r d  

i s  s a t i s f i e d  w h e n  s e l f - d e f e n s e  h a s  f a i r l y  b e e n  

c a l l e d  i n t o  i s s u e .  . . .  A  j u r y  q u e s t i o n  w i l l  

b e  p r e s e n t e d  a n d  [ a  s e l f - d e f e n s e ]  i n s t r u c t i o n  

r e q u i r e d  i f  t h e  e v i d e n c e ,  w h e n  v i e w e d  i n  t h e  

l i g h t  m o s t  f a v o r a b l e  t o  t h e  a c c u s e d ,  m i g h t  

a r g u a b l y  l e a d  a  j u r o r  t o  e n t e r t a i n  a  r e a s o n a b l e  

d o u b t  a s  t o  t h e  d e f e n d a n t ' s  g u i l t .

P a u l . 6 5 5  P . 2 d  a t  7 7 5 .

W h i l e  t h e  " s o m e  e v i d e n c e "  t e s t  m a y  n o t  b e  e x a c t i n g  i n

t e r m s  o f  t h e  a m o u n t  o f  e v i d e n c e  n e e d e d ,  t h e  d e f e n d a n t ' s  e v i d e n c e

m u s t  a d d r e s s  a l l  t h e  l e g a l  e l e m e n t s  o f  s e l f - d e f e n s e .

[ T ] h e  t r i a l  c o u r t  m u s t  . . .  d e t e r m i n e  w h e t h e r  o r  

n o t  ( t h e  e v i d e n c e ,  v i e w e d  i n  t h e  l i g h t  m o s t  

f a v o r a b l e  t o  t h e  d e f e n d a n t , ]  i s  a d e q u a t e  t o  

r a i s e  t h e  s e l f - d e f e n s e  i s s u e  a n d ,  i f  b e l i e v e d ,  

w o u l d  u n d e r  t h e  l e g a l  t e s t s  a p p l i e d  t o  a  c l a i m  

o f  s e l f - d e f e n s e  p e r m i t  a  r e a s o n a b l e  d o u b t  a s  t o  

g u i l t f . ]

S t a t e  V .  M i l l e t . 2 7 3  A . 2 d  5 0 4 ,  5 0 8  ( M a i n e  1 9 7 1 )  ( q u o t e d  i n  P a u l . 6 5 5  

P . 2 d  a t  7 7 5  n . 4 )  ( e m p h a s i s  a d d e d ) .
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I n  t h i s  c a s e ,  J u d g e  S o u t e r  r u l e d  t h a t  H a  f a i l e d  t o  m e e t  

t h e  r e q u i r e m e n t s  o f  t h e  g e n e r a l  s t a t u t e ,  A S  1 1 . 8 1 . 3 3 0 ,  b e c a u s e  t h e r e  

w a s  n o  e v i d e n c e  t h a t  H a  f a c e d  i m m i n e n t  p e r i l .  O n  a p p e a l ,  H a  c l a i m s  

t h a t  J u d g e  S o u t e r  m i s c o n s t r u e d  t h e  r e q u i r e m e n t  o f  " i m m i n e n c y " .

B o t h  a t  c o m m o n  l a w  a n d  u n d e r  m o d e r n  s t a t u t e s ,  a  p e r s o n  

c l a i m i n g  s e l f - d e f e n s e  a s  a  j u s t i f i c a t i o n  f o r  a s s a u l t i n g  s o m e o n e  e l s e  

h a s  t o  s h o w ,  n o t  o n l y  t h a t  h e  . o r  s h e  r e a s o n a b l y  f e a r e d  h a r m  a t  t h e  

h a n d s  o f  t h e  o t h e r  p e r s o n ,  b u t  a l s o  t h a t  h e  o r  s h e  r e a s o n a b l y  f e a r e d  

t h a t  t h e  t h r e a t e n e d  h a r m  w a s  i m m i n e n t .

C a s e  l a w  a n d  l e g i s l a t i o n  c o n c e r n i n g  s e l f -  

d e f e n s e  r e q u i r e  t h a t  t h e  d e f e n d a n t  r e a s o n a b l y  

b e l i e v e  h i s  a d v e r s a r y ' s  v i o l e n c e  t o  b e  a l m o s t  

i m m e d i a t e l y  f o r t h c o m i n g .  M o s t  o f  t h e  m o d e r n  

c o d e s  r e q u i r e  t h a t  t h e  d e f e n d a n t  r e a s o n a b l y  

p e r c e i v e  a n  " i m m i n e n t "  u s e  o f  f o r c e ,  a l t h o u g h  

o t h e r  l a n g u a g e  m a k i n g  t h e  s a m e  p o i n t  i s  s o m e ­

t i m e s  f o u n d .

W a y n e  R .  L a F a v e  a n d  A u s t i n  W.  S c o t t ,  S u b s t a n t i v e  C r i m i n a l  L a w  

( 1 9 8 6 ) ,  § 5 . 7 ( d ) ,  " I m m i n e n c e  o f  A t t a c k " ,  V o l .  1 ,  p p .  6 5 5 - 5 6 .  S e e  

a l s o  R o l l i n  M.  P e r k i n s  a n d  R o n a l d  N .  B o y c e ,  C r i m i n a l  L a w  ( 3 r d  e d .  

1 9 8 2 ) ,  C h .  1 0 ,  S e c .  4 ,  " S e l f - D e f e n s e " ,  p .  1 1 1 4 .  ( " T h e  d a n g e r  m u s t  

b e ,  o r  a p p e a r  t o  b e ,  p r e s s i n g  a n d  u r g e n t .  A  f e a r  o f  d a n g e r  a t  s o m e  

f u t u r e  t i m e  i s  n o t  s u f f i c i e n t . " )

A l a s k a ' s  s e l f - d e f e n s e  s t a t u t e ,  A S  1 1 . 8 1 . 3 3 0 ( a ) ,  d o e s  n o t  

s p e c i f i c a l l y  m e n t i o n  t h e  r e q u i r e m e n t  o f  i m m i n e n c y :

A  p e r s o n  m a y  u s e  . . .  f o r c e  u p o n  a n o t h e r  

w h e n  a n d  t o  t h e  e x t e n t  t h e  p e r s o n  r e a s o n a b l y  

b e l i e v e s  i t  i s  n e c e s s a r y  f o r  s e l f  d e f e n s e  

a g a i n s t  w h a t  t h e  p e r s o n  r e a s o n a b l y  b e l i e v e s  t o  

b e  t h e  u s e  o f  u n l a w f u l  f o r c e  b y  t h e  o t h e r ,  

u n l e s s
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( 3 )  t h e  p e r s o n  c l a i m i n g  t h e  d e f e n s e  o f  

j u s t i f i c a t i o n  w a s  t h e  i n i t i a l  a g g r e s s o r .

L a F a v e  & S c o t t  c i t e s  t h i s  s t a t u t e  a s  o n e  o f  t h e  f e w  " s e l f - d e f e n s e  

p r o v i s i o n s  i n  t h e  m o d e r n  c o d e s  [ t h a t ]  f a i l  t o  a d d r e s s  [ t h e  

r e q u i r e m e n t  o f  i m m i n e n c y ]  e x p l i c i t l y " .  L a F a v e  a n d  S c o t t ,  S u b s t a n ­

t i v e  C r i m i n a l  L a w . § 5 . 7 ( d ) ,  V o l .  1 ,  p .  6 5 6  n . 3 8 .  H o w e v e r ,  a s  J u d g e  

S o u t e r  c o r r e c t l y  p e r c e i v e d ,  A S  1 1 . 8 1 . 3 3 0  c a n  b e  s i l e n t  o n  t h i s  p o i n t  

b e c a u s e  t h e  l e g i s l a t u r e  p l a c e d  t h e  r e q u i r e m e n t  o f  i m m i n e n c y  i n  t h e  

s t a t u t o r y  d e f i n i t i o n  o f  " f o r c e "  c o n t a i n e d  i n  A S  1 1 . 8 1 . 9 0 0 ( b ) ( 2 3 ) :

" ( F ] o r c e "  m e a n s  a n y  b o d i l y  i m p a c t ,  r e ­

s t r a i n t ,  o r  c o n f i n e m e n t [ ,  ] o r  t h e  t h r e a t  o f  

i m m i n e n t  b o d i l y  i m p a c t ,  r e s t r a i n t ,  o r  c o n f i n e ­

m e n t ^ ]  " f o r c e "  i n c l u d e s  d e a d l y  a n d  n o n - d e a d l y  

f o r c e f . ]

T h e  i n t e r r e l a t i o n s h i p  o f  t h e s e  s t a t u t e s  i s  e x p l i c i t l y  n o t e d  i n  t h e  

l e g i s l a t i v e  c o m m e n t a r y  t o  t h e  s e l f - d e f e n s e  s t a t u t e s ,  A S  1 1 . 8 1 . 3 3 0 -  

3 3 5 :  " S i n c e  f o r c e  i s  d e f i n e d  t o  i n c l u d e  t h e  t h r e a t  o f  i m m i n e n t

b o d i l y  i m p a c t ,  a  p e r s o n  m a y  d e f e n d  h i m s e l f  f r o m  t h r e a t s  o f  i m m i n e n t  

i m p a c t  a s  w e l l  a s  a c t u a l  i m p a c t . "  1 9 7 8  S e n a t e  J o u r n a l ,  S u p p .  N o .  4 7  

( J u n e  1 2 ) ,  p .  1 2 6 .

H a  a r g u e s  t h a t  t h e  i m m i n e n c y  o f  a  d e f e n d a n t ' s  p e r i l  m u s t  

b e  j u d g e d  f r o m  t h e  s t a n d p o i n t  o f  t h e  d e f e n d a n t .  H a  c o n t e n d s  t h a t  

a  r e a s o n a b l e  p e r s o n  i n  H a ' s  p o s i t i o n  — a  p e r s o n  w h o  h a d  h e a r d  B u u  

t h r e a t e n  h i s  l i f e  a n d  w h o  k n e w  t h e  v i c i o u s  p r o p e n s i t i e s  o f  B u u  a n d  

h i s  c r i m i n a l  f a m i l y  — w o u l d  r e a s o n a b l y  f e a r  t h a t  B u u  o r  o n e  o f  h i s  

r e l a t i v e s  w o u l d  i n e v i t a b l y  c o m e  s o m e  d a y  t o  c a r r y  o u t  B u u ' s  t h r e a t  

t o  k i l l  H a .

V i e w i n g  t h e  e v i d e n c e  i n  t h e  l i g h t  m o s t  f a v o r a b l e  t o  H a ,  

w e  a g r e e  t h a t  t h e r e  w a s  s u f f i c i e n t  e v i d e n c e  t h a t  a  r e a s o n a b l e  p e r s o n-  15 -  1400



i n  H a ' s  p o s i t i o n  w o u l d  h a v e  f e a r e d  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  

f r o m  B u u .  B u u  h a d  t h r e a t e n e d  H a  w i t h  d e a t h .  B u u  w a s  a  v i o l e n t  m a n  

w h o  n u r s e d  g r u d g e s  a n d  w h o  w a s  l i k e l y  t o  c a r r y  o u t  h i s  t h r e a t

s o m e d a y .  M o r e o v e r ,  t h e  e v i d e n c e  s u g g e s t e d  t h a t  B u u  c a m e  f r o m  a

v i o l e n t ,  c r i m i n a l  c l a n ,  a n d  t h a t  B u u ' s  r e l a t i v e s  m i g h t  v e r y  w e l l  

h e l p  B u u  c a r r y  o u t  t h e  t h r e a t  — o r  m i g h t  c a r r y  i t  o u t  t h e m s e l v e s  i f  

B u u  w a s  u n a b l e .  I n  s u m ,  H a  p r o d u c e d  e v i d e n c e  t o  j u s t i f y  t h e  r e m a r k s  

h i s  a t t o r n e y  m a d e  d u r i n g  t h e  d e f e n s e  o p e n i n g  s t a t e m e n t :

D E F E N S E  A T T O R N E Y :  A  t h r e a t  f r o m  B u u  t h a t

h e  w o u l d  k i l l  y o u  w a s  a s  g o o d ,  h a d  a s  m u c h  

w e i g h t ,  a s  a  k i s s  o n  [ t h e ]  c h e e k  b y  a  . . .  M a f i a  

g o d f a t h e r .  T h a t ' s  h o w  d e a d l y  B u u ' s  t h r e a t s  
w e r e . • • • •

F r o m  k n o w i n g  B u u ,  [ H a ]  k n e w  t h a t  t h e r e  w a s  

n o  e s c a p e .  . . .  B u u  c o m e s  f r o m  . . .  a  f a m i l y  o f

t h u g s  w h o  h a v e  a  r e p u t a t i o n  f o r  v i o l e n c e  a n d

e x t o r t i o n .  . . .  [ H a  k n e w  t h a t ]  h e  w o u l d  h a v e  t o  

d e a l  w i t h  t h e  f a m i l y ,  o r  w i t h  B u u  h i m s e l f .

T o d a y ,  t o m o r r o w ,  t h e y  w o u l d  s t a l k  h i m  d o w n .

H o w e v e r ,  " i n e v i t a b l e "  h a r m  i s  n o t  t h e  s a m e  a s  " i m m i n e n t "  h a r m .  E v e n

t h o u g h  H a  m a y  h a v e  r e a s o n a b l y  f e a r e d  t h a t  B u u  ( o r  o n e  o f  B u u ' s

r e l a t i v e s )  w o u l d  s o m e d a y  k i l l  h i m ,  a  r e a s o n a b l e  f e a r  o f  f u t u r e  h a r m

d o e s  n o t  a u t h o r i z e  a  p e r s o n  t o  h u n t  d o w n  a n d  k i l l  a n  e n e m y .

T h i s  c o u r t  d i s c u s s e d  t h e  r e q u i r e m e n t  o f  i m m i n e n c y  i n  a

f o o t n o t e  i n  P a u l ; t h e  c o u r t  n o t e d  t h a t  a  t r i a l  j u d g e  i s  a u t h o r i z e d

t o  r e j e c t  s e l f - d e f e n s e  i n s t r u c t i o n s

w h e r e  t h e r e  i s  s o m e  e v i d e n c e  t h a t  t h e  d e f e n d a n t  

a c t e d  t o  d e f e n d  h i m s e l f ,  b u t  n o  e v i d e n c e  o f  

i m m i n e n t  p e r i l .  A n  e x a m p l e  o f  c i r c u m s t a n c e s  

u n d e r  w h i c h  s e l f - d e f e n s e  i n s t r u c t i o n s  m i g h t  b e  

d e n i e d  b a s e d  o n  l a c k  o f  i m m i n e n t  p e r i l  m a y  b e  

f o u n d  i n  " b a t t e r e d  w i f e  s y n d r o m e "  h o m i c i d e s .

T y p i c a l l y ,  t h e s e  c a s e s  i n v o l v e  a  b a t t e r e d  w i f e-  16 -  1400



w h o  k i l l s  h e r  h u s b a n d  i n  h i s  s l e e p .  A l t h o u g h  

i n  s u c h  i n s t a n c e s  t h e r e  i s  c o m m o n l y  a m p l e  

e v i d e n c e  t o  s u p p o r t  a  f i n d i n g  t h a t  t h e  k i l l i n g  
w a s  m o t i v a t e d  b y  f e a r  a n d  t h a t  t h e  f e a r  w a s  a s  

r e a l  a n d  a s  u r g e n t  a t  t h e  t i m e  o f  t h e  k i l l i n g  

a s  i t  w a s  w h e n  t h e  h u s b a n d  w a s  a w a k e  a n d  

a c t u a l l y  c a p a b l e  o f  i m m e d i a t e  p h y s i c a l  a b u s e ,  

c a s e s  h a v e  u n i f o r m l y  r e f u s e d  t o  a p p l y  s e l f -  

d e f e n s e  t o  t h i s  c a t e g o r y  o f  c r i m e .  T h e  b a s i s  

o f  t h e  r e f u s a l  h a s  b e e n  l a c k  o f  a n  i m m e d i a t e  
t h r e a t  o f  h a r m .

P a u l ,  6 5 5  P . 2 d  a t  7 7 8  n . 8 .

A  r e c e n t  c a s e  i l l u s t r a t i n g  t h i s  p r i n c i p l e  i s  S t a t e  v .

S t e w a r t ,  7 6 3  P . 2 d  5 7 2  ( K a n .  1 9 8 8 ) .  T h e  d e f e n d a n t  i n  t h a t  c a s e  h a d

b e e n  s u b j e c t e d  t o  y e a r s  o f  h o r r i f y i n g  t r e a t m e n t  b y  h e r  h u s b a n d .  H e

h a d  r e p e a t e d l y  s e x u a l l y  a b u s e d  h e r ,  b e a t e n  h e r ,  a n d  t h r e a t e n e d  t o

k i l l  h e r .  W h e n  s h e  r a n  a w a y ,  h e  f o u n d  h e r  a n d  b r o u g h t  h e r  b a c k .

O n e  e v e n i n g ,  a s  h e r  h u s b a n d  s l e p t ,  t h e  d e f e n d a n t  h e a r d  v o i c e s

r e p e a t i n g  t h e  p h r a s e ,  " K i l l  o r  b e  k i l l e d . "  R e s p o n d i n g  t o  t h e s e

v o i c e s ,  a n d  t o  " g e t  t h i s  o v e r  w i t h ,  t h i s  m i s e r y  a n d  t h i s  t o r m e n t " ,

s h e  t o o k  a r e v o l v e r  a n d  s h o t  h e r  h u s b a n d  t o  d e a t h .  I d . a t  5 7 4 - 7 5 .

T h e  K a n s a s  c o u r t  h e l d  t h a t ,  u n d e r  t h e s e  f a c t s ,  t h e

d e f e n d a n t  h a d  f a i l e d  t o  e s t a b l i s h  t h e  i m m i n e n c y  o f  a n y  t h r e a t e n e d

h a r m ,  a n d  t h u s  t h e  t r i a l  j u d g e  s h o u l d  n o t  h a v e  i n s t r u c t e d  t h e  j u r y

o n  s e l f - d e f e n s e .

N o  o n e  c a n  a t t a c k  a n d  k i l l  a n o t h e r  b e c a u s e  h e  

m a y  f e a r  i n j u r y  a t  s o m e  f u t u r e  t i m e .  T h e

p e r c e i v e d  i m m i n e n t  d a n g e r  [ m u s t ]  o c c u r  . . . 

d u r i n g  t h e  t i m e  i n  w h i c h  t h e  d e f e n d a n t  a n d  t h e  

d e c e a s e d  w e r e  e n g a g e d  i n  t h e i r  f i n a l  c o n f l i c t .• • • •
B e c a u s e  o f  [ a ]  p r i o r  h i s t o r y  o f  a b u s e ,  a n d  

[ b e c a u s e  o f ]  t h e  d i f f e r e n c e  i n  s t r e n g t h  a n d  

s i z e  b e t w e e n  t h e  a b u s e d  a n d  t h e  a b u s e r ,  t h e
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a c c u s e d  i n  s u c h  c a s e s  m a y  c h o o s e  t o  d e f e n d  

d u r i n g  a  m o m e n t a r y  l u l l  i n  t h e  a b u s e ,  r a t h e r  

t h a n  d u r i n g  [ a n  a c t i v e ]  c o n f l i c t .  . . .  H o w e v e r ,  

i n  o r d e r  t o  w a r r a n t  t h e  g i v i n g  o f  a  s e l f -  

d e f e n s e  i n s t r u c t i o n ,  t h e  f a c t s  o f  t h e  c a s e  m u s t  

s t i l l  s h o w  t h a t  t h e  s p o u s e  w a s  i n  i m m i n e n t  

d a n g e r  c l o s e  t o  t h e  t i m e  o f  t h e  k i l l i n g .

S t e w a r t . 7 6 3  P . 2 d  a t  5 7 7  ( c i t a t i o n s  o m i t t e d ) .

T h e  K a n s a s  c o u r t  a g r e e d  t h a t  e v i d e n c e  o f  a  p r i o r  h i s t o r y

o f  a b u s e  a n d  e v i d e n c e  o f  a  w o m a n ' s  k n o w l e d g e  o f  h e r  h u s b a n d ' s

p e r s o n a l  c h a r a c t e r i s t i c s  a n d  p r o p e n s i t y  f o r  v i o l e n c e  w a s  r e l e v a n t

t o  s h o w  t h a t  t h e  h u s b a n d ' s  c o n d u c t  o n  a  p a r t i c u l a r  o c c a s i o n  g a v e  t h e

w o m a n  r e a s o n  t o  f e a r  t h a t  a n o t h e r  e p i s o d e  o f  a b u s e  w a s  a b o u t  t o

c o m m e n c e .  I d .  a t  5 7 7 .  T h e  c o u r t  a l s o  a g r e e d  t h a t  t h e  t e s t  f o r

s e l f - d e f e n s e  i s  w h e t h e r  a  r e a s o n a b l e  p e r s o n  i n  t h e  d e f e n d a n t ' s

p o s i t i o n  w o u l d  h a v e  p e r c e i v e d  d e f e n s i v e  a c t i o n  a s  n e c e s s a r y .

S p e c i f i c a l l y ,  " i n  c a s e s  i n v o l v i n g  b a t t e r e d  s p o u s e s ,  t h e  o b j e c t i v e

t e s t  i s  h o w  a  r e a s o n a b l y  p r u d e n t  b a t t e r e d  w i f e  w o u l d  p e r c e i v e  t h e

a g g r e s s o r ' s  d e m e a n o r " .  I d .  a t  5 7 9 .  H o w e v e r ,  t h e  c o u r t  f o u n d

S t e w a r t ' s  c a s e  t o  b e  d i s t i n g u i s h a b l e  f r o r r  o t h e r  s p o u s a l  a b u s e  c a s e s

i n  w h i c h  ( 1 )  t h e  w i f e  s h o t  . . h e  h u s b a n d  d u r i n g  a  c o n t e m p o r a n e o u s

v i o l e n t  c o n f r o n t a t i o n ,  o r  i n  w h i c h  ( 2 )  t h e  h u s b a n d ' s  w o r d s  o r

a c t i o n s  g a v e  t h e  w i f e  g o o d  c a u s e  t o  b e l i e v e  t h a t  s h e  w a s  a b o u t  t o

b e  a t t a c k e d .  I d . a t  5 7 7 - 7 9 .

W e  m u s t ,  t h e r e f o r e ,  h o l d  t h a t  w h e n  a  b a t t e r e d  

w o m a n  k i l l s  h e r  s l e e p i n g  s p o u s e  w h e n  t h e r e  i s  

n o  i m m i n e n t  d a n g e r ,  t h e  k i l l i n g  i s  n o t  r e a s o n ­

a b l y  n e c e s s a r y  a n d  a  s e l f - d e f e n s e  i n s t r u c t i o n  

m a y  n o t  b e  g i v e n .  T o  h o l d  o t h e r w i s e  . . .  w o u l d  

i n  e f f e c t  a l l o w  t h e  e x e c u t i o n  o f  t h e  a b u s e r  f o r  

p a s t  o r  f u t u r e  a c t s  a n d  c o n d u c t .
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S t e w a r t . 7 6 3  P . 2 d  a t  5 7 9 .  5

T u r n i n g  f r o m  c a s e s  i n v o l v i n g  b a t t e r e d  s p o u s e s  a n d  

c h i l d r e n ,  t h e  c a s e  o f  S t a t e  v .  B u g g s . 8 0 6  P . 2 d  1 3 8 1  ( A r i z .  A p p .  

1 9 9 0 ) ,  i l l u s t r a t e s  t h e  r e q u i r e m e n t  o f  i m m i n e n c y  u n d e r  f a c t s  m o r e  

a n a l o g o u s  t o  H a ' s  c a s e .  B u g g s  w a s  i n v o l v e d  i n  a  p o o l  h a l l  f i g h t ;  

h e  w a s  k i c k e d  a n d  s t a b b e d  b y  t h r e e  m e n  a n d  a  w o m a n .  O n e  o f  B u g g s ' s  

f r i e n d s  g r a b b e d  h i m  a n d  h e l p e d  h i m  t o  s a f e t y  o n  t h e  o t h e r  s i d e  o f  

t h e  b u i l d i n g .  T h e r e ,  t h e  f r i e n d  h a n d e d  B u g g s  a  p i s t o l  a n d  t o l d  h i m  

t o  " t a k e  c a r e  o f  h i m s e l f " .  I d . a t  1 3 8 3  . B u g g s  r e t u r n e d  t o  t h e  

f r o n t  o f  t h e  p o o l  h a l l ,  f o u n d  t h e  w o m a n  a n d  t w o  o f  t h e  m e n  w h o  h a d

5 A c c o r d . S t a t e  v .  R e i d . 7 4 7  P . 2 d  5 6 0  ( A r i z .  1 9 8 7 )  ( T h e  
d e f e n d a n t ' s  f a t h e r  h a d  s u b j e c t e d  h e r  t o  y e a r s  o f  p h y s i c a l  a n d  s e x u a l  
a b u s e .  T o  p r e v e n t  f u r t h e r  a b u s e ,  t h e  d e f e n d a n t  s h o t  a n d  k i l l e d  h e r  
f a t h e r  w h i l e  h e  s l e p t .  H e l d :  t h e  d e f e n d a n t  w a s  n o t  e n t i t l e d  t o  a  
s e l f - d e f e n s e  i n s t r u c t i o n . ) ;  J a h n k e  v .  S t a t e . 6 8 2  P . 2 d  9 9 1 ,  9 9 5 - 9 7 ,  

1 0 0 6 - 0 7  ( W y o .  1 9 8 4 )  ( T h e  d e f e n d a n t ' s  f a t h e r  h a d  m e n t a l l y  a n d  
p h y s i c a l l y  a b u s e d  h i m  f o r  y e a r s .  T h e  d e f e n d a n t  l a y  i n  a m b u s h  f o r  
h i s  f a t h e r  o n e  n i g h t  a s  t h e  f a t h e r  r e t u r n e d  h o m e  f r o m  a  r e s t a u r a n t ,  
t h e n  s h o t  a n d  k i l l e d  h i m .  H e l d :  t h e  d e f e n d a n t  w a s  n o t  e n t i t l e d  t o  

a  s e l f - d e f e n s e  i n s t r u c t i o n  b e c a u s e  h e  h a d  n o  r e a s o n  t o  b e l i e v e  t h a t  
h e  w a s  i n  i m m i n e n t  d a n g e r . ) ;  S t a t e  v .  N o r m a n . 3 7 8  S . E . 2 d  8 ,  1 3 - 1 6  

( N . C .  1 9 8 9 )  ( T h e  d e f e n d a n t  h a d  s u f f e r e d  l o n g - t e r m  a b u s e  a t  t h e  h a n d s  
o f  h e r  h u s b a n d .  E a c h  t i m e  s h e  a t t e m p t e d  t o  e s c a p e ,  h e  f o u n d  h e r  a n d  

b e a t  h e r .  O n  t h e  d a y  o f  t h e  s h o o t i n g ,  t h e  h u s b a n d  b e a t  t h e  
d e f e n d a n t  t h r o u g h o u t  t h e  d a y  a n d  t h r e a t e n e d  t o  k i l l  o r  m u t i l a t e  h e r .  
I n  t h e  a f t e r n o o n ,  t h e  d e f e n d a n t  s h o t  h e r  h u s b a n d  w h i l e  h e  w a s  t a k i n g  
a  n a p .  H e l d :  t h e  d e f e n d a n t  w a s  n o t  e n t i t l e d  t o  s e l f - d e f e n s e
i n s t r u c t i o n s  b e c a u s e  t h e r e  w a s  n o  e v i d e n c e  t h a t  s h e  r e a s o n a b l y  
b e l i e v e d  t h a t  d e a t h  o r  g r e a t  b o d i l y  h a r m  w a s  i m m i n e n t . ) ;  W h i p p l e  v .  

S t a t e . 5 2 3  N . E . 2 d  1 3 6 3 ,  1 3 6 5 - 6 7  ( I n d .  1 9 8 8 )  ( T h e  s e v e n t e e n - y e a r - o l d  
d e f e n d a n t  a n d  h i s  s i s t e r  h a d  s u f f e r e d  y e a r s  o f  m e n t a l  a n d  p h y s i c a l  
a b u s e  a t  t h e  h a n d s  o f  t h e i r  p a r e n t s .  T h e  d e f e n d a n t  r e t a l i a t e d  b y  

k i l l i n g  f i r s t  h i s  m o t h e r  a n d  t h e n  h i s  f a t h e r  w i t h  a n  a x e .  T h e  
d e f e n d a n t  c l a i m e d  t h a t  h e  h a d  a c t e d  i n  s e l f - d e f e n s e  b e c a u s e  h e  a n d  
h i s  s i s t e r  " l i v e d  i n  a n  o n g o i n g  a t m o s p h e r e  o f  i m m i n e n t  d a n g e r  o f  
s e r i o u s  b o d i l y  h a r m  a n d  f e a r  o f  d e a t h " .  H e l d :  t h e  d e f e n d a n t  w a s  n o t  
e n t i t l e d  t o  s e l f - d e f e n s e  i n s t r u c t i o n s  b e c a u s e  t h e r e  w a s  n o  e v i d e n c e  
t h a t  t h e  d e f e n d a n t  r e a s o n a b l y  b e l i e v e d  t h a t  h e  o r  h i s  s i s t e r  f a c e d  
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a s s a u l t e d  h i m ,  a n d  b e g a n  f i r i n g  h i s  p i s t o l  a t  t h e m .  H e  s u c c e e d e d  

i n  w o u n d i n g  t h e  w o m a n .  I d .

B u g g s  w a s  c h a r g e d  w i t h  a g g r a v a t e d  a s s a u l t ,  a n d  h e  c l a i m e d  

s e l f - d e f e n s e .  H e  p r e s e n t e d  e v i d e n c e  t h a t  t h e  m e n  h e  h a d  f o u g h t  w i t h  

w e r e  m e m b e r s  o f  a  s t r e e t  g a n g  c a l l e d  t h e  " C r i p s " ,  a n d  t h a t  t h e s e  m e n  

a n d  t h e i r  f e l l o w  g a n g  m e m b e r s  w o u l d  e v e n t u a l l y  f i n d  h i m  a n d  f i n i s h  

w h a t  t h e y  h a d  b e g u n :

A t  v a r i o u s  p o i n t s  i n  h i s  t e s t i m o n y ,  t h e  

d e f e n d a n t  e l a b o r a t e d  o n  h i s  f e a r  o f  t h e  C r i p s .

W h e n  a s k e d  w h y  h e  f e l t  h e  w a s  i n  d a n g e r  w h e n  h e  

r e t u r n e d  t o  t h e  [ p o o l  h a l l ]  p a r k i n g  l o t ,  h e  

s a i d :  " B e c a u s e  I  k n o w  t h e  C r i p s ,  I  k n o w  w h a t  

t h e y  d o .  Y o u  h a v e  t o  g e t  t h e m  b e f o r e  t h e y  g e t  

y o u .  . . .  [ S ] e e ,  I ' v e  b e e n  o n  t h e  s t r e e t s  a  l o n g  

t i m e ,  I  h a v e  s e e n  h o w  t h e  C r i p s  a c t ,  I  k n o w  

w h a t  t h e y  d o ,  a n d  t h e y  g e t  y o u  i n  a  p o s i t i o n  

w h e r e  y o u  d o n ' t  [ h a v e ]  p r o t e c t i o n ,  [ a n d ]  t h e y  

w i l l  w i p e  y o u . "

B u g g s ,  8 0 6  P . 2 d  a t  1 3 8 3 .

T h e  A r i z o n a  c o u r t  a c k n o w l e d g e d  t h a t  a  d e f e n d a n t  i s

e n t i t l e d  t o  a  s e l f - d e f e n s e  i n s t r u c t i o n  " i f  t h e r e  i s  t h e  s l i g h t e s t

e v i d e n c e  o f  j u s t i f i c a t i o n  f o r  h i s  a c t " .  I d .  H o w e v e r ,  t h e  c o u r t

f o u n d  n o  e v i d e n c e  t h a t  t h e  d e f e n d a n t  h a d  b e e n  i n  d a n g e r  o f  i m m i n e n t

h a r m  f r o m  h i s  e n e m i e s .

[ W h e n ]  t h e  d e f e n d a n t  s h o t  i n  t h e  d i r e c t i o n  o f  

t h e  C r i p s ,  t h e y  w e r e  n o t  a d v a n c i n g  u p o n  o r  

p h y s i c a l l y  m e n a c i n g  h i m  i n  a n y  w a y .  C h a r a c t e r ­

i z e d  m o s t  s t r o n g l y  f o r  t h e  d e f e n d a n t ,  a l l  t h a t  

t h e  e v i d e n c e  s h o w e d  w a s  t h a t  t h e  d e f e n d a n t  

t h o u g h t  t h e  t w o  m e n  h e  s h o t  a t  w e r e  h i g h l y  

d a n g e r o u s  i n d i v i d u a l s  w h o  m e a n t  t o  d o  h i m  h a r m ,  

a n d  w h o  . . .  h a d  t o  b e  e r a d i c a t e d  r i g h t  a w a y  t o  

p r e v e n t  t h e m  f r o m  g a i n i n g  a n  a d v a n t a g e  o v e r  h i m  

a n d  i n j u r i n g  h i m  a t  s o m e  l a t e r  t i m e .  T h e  

q u e s t i o n  i s ,  u t h i s  n d  o f  t h r e a t  j u s t i f y
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t h e  d e f e n d a n t ' s  a c t i o n ?  W e  b e l i e v e  i t  d o e s  

n o t .

W e  h a v e  n o t  f o u n d  a n y  c a s e  t h a t  w o u l d  

a l l o w  a  c l a i m  o f  s e l f - d e f e n s e  u n d e r  t h e  c i r c u m ­

s t a n c e s  p r e s e n t e d  h e r e .  W h i l e  w e  a g r e e  t h a t  a  

v i c t i m ' s  p a s t  a c t s  a n d  r e p u t a t i o n  f o r  v i o l e n c e  

w i l l  o f t e n  b e  r e l e v a n t  o n  t h e  q u e s t i o n  o f  t h e  

r e a s o n a b l e n e s s  o f  a  d e f e n d a n t ' s  u s e  o f  f o r c e  i n  

s e l f - d e f e n s e ,  . . . o n e  m a y  r e s o r t  t o  d e a d l y  

f o r c e  o n l y  i f  i t  i s  n e c e s s a r y  t o  p r e v e n t  

i m m e d i a t e  h a r m .  T h e  d e f e n d a n t ' s  " s e l f - d e f e n s e "  

i n  t h i s  c a s e  w a s  n o t h i n g  m o r e  t h a n  a  " p r e e m p ­

t i v e  s t r i k e "  a g a i n s t  t h e  m e n  h e  f e a r e d .

B u g g s . 8 0 6  P . 2 d  a t  1 3 8 4 - 8 5 .

T h e  A r i z o n a  c o u r t  c o n c e d e d  t h a t  t h e r e  m i g h t  b e  t i m e s  w h e n

t h e  r e q u i r e m e n t  o f  i m m i n e n c y  s h o u l d  b e  r e l a x e d .  T h e  c o u r t  r e f e r r e d

t o  a n  e x a m p l e  d e s c r i b e d  i n  L a F a v e  & S c o t t . § 5 . 7 ( d ) ,  V o l .  1 ,  p .  6 5 6 ,

o f  a  k i d n a p p i n g  v i c t i m  w h o  i s  i n f o r m e d  t h a t  h e  w i l l  b e  k i l l e d  a t  t h e

e n d  o f  t h e  w e e k  a n d  w h o s e  b e s t  o p p o r t u n i t y  t o  e s c a p e  t h i s  f a t e  i s

t o  k i l l  h i s  k i d n a p p e r  e a r l y  i n  t h e  w e e k .  U n d e r  s u c h  c i r c u m s t a n c e s ,

L a F a v e  s u g g e s t s ,  " ( t ] h e  p r o p e r  i n q u i r y  i s  n o t  t h e  i m m e d i a c y  o f  t h e

t h r e a t  b u t  t h e  i m m e d i a c y  o f  t h e  r e s p o n s e  n e c e s s a r y  i n  d e f e n s e .  I f

a  t h r e a t e n e d  h a r m  i s  s u c h  t h a t  i t  c a n n o t  b e  a v o i d e d  i f  t h e  i n t e n d e d

v i c t i m  w a i t s  u n t i l  t h e  l a s t  m o m e n t ,  t h e  p r i n c i p l e  o f  s e l f - d e f e n s e

m u s t  p e r m i t  h i m  t o  a c t  e a r l i e r  — a s  e a r l y  a s  i s  r e q u i r e d  t o  d e f e n d

h i m s e l f  e f f e c t i v e l y " .  I d .

H o w e v e r ,  t h e  A r i z o n a  c o u r t  f o u n d  t h a t  t h e  c a s e  i n  f r o n t

o f  t h e m  w a s  r e a d i l y  d i s t i n g u i s h a b l e  f r o m  L a F a v e ' s  e x a m p l e :

H e r e ,  w h e n  t h e  d e f e n d a n t  r e t u r n e d  t o  t h e  a r e a  

o f  t h e  c o n f r o n t a t i o n  a n d  f i r e d  h i s  p i s t o l  a t  

t h e  m e n  w h o  h a d  k i c k e d  h i m ,  h e  w a s  n o t  u n d e r  

t h e i r  d o m i n a t i o n  a n d  c o n t r o l ,  a n d  t h e y  g a v e  n o  

s i g n a l  t h a t  t h e y  i n t e n d e d  t o  r e n e w  t h e i r
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a t t a c k .  O u r  c o n c l u s i o n  i s  i n  l i n e  w i t h  s e t t l e d  

a u t h o r i t y  t o  t h e  e f f e c t  t h a t  a f t e r  a  f i g h t  h a s  

b r o k e n  o f f ,  o n e  c a n n o t  p u r s u e  a n d  k i l l  m e r e l y  

b e c a u s e  h e  o n c e  f e a r e d  f o r  h i s  l i f e .

B u g g s ,  8 0 6  P . 2 d  a t  1 3 8 5  ( c i t a t i o n s  o m i t t e d ) .  T h e  c o u r t  t h e r e f o r e

r u l e d  t h a t  B u g g s  w a s  n o t  e n t i t l e d  t o  a n  i n s t r u c t i o n  o n  s e l f - d e f e n s e .

I d .

H e r n a n d e z  v .  S t a t e . 8 6 1  P . 2 d  8 1 4  ( K a n .  1 9 9 3 ) ,  i s  i n  a c c o r d  

w i t h  B u g g s . I n  H e r n a n d e z . t h e  d e f e n d a n t ' s  s i s t e r  w a s  h a v i n g  m a r i t a l  

p r o b l e m s  a n d  w a n t e d  t o  l e a v e  h e r  h u s b a n d .  T h e  s i s t e r ' s  h u s b a n d  

t h r e a t e n e d  h e r  w i t h  v i o l e n c e  i f  s h e  l e f t  h i m  o r  i f  s h e  c o n t a c t e d  t h e  

p o l i c e .  T o  s u p p o r t  h i s  s i s t e r ,  t h e  d e f e n d a n t  w e n t  t o  c o n f r o n t  t h e  

h u s b a n d .  W h e n  t h e  h u s b a n d  t o l d  t h e  d e f e n d a n t  t o  m i n d  h i s  o w n  

b u s i n e s s ,  t h e  d e f e n d a n t  s h o t  h i m .  C h a r g e d  w i t h  m u r d e r ,  H e r n a n d e z  

c l a i m e d  t h a t  h e  a c t e d  i n  d e f e n s e  o f  a n o t h e r  ( h i s  s i s t e r ) , b e c a u s e  

h i s  b r o t h e r - i n - l a w  w o u l d  h a v e  k i l l e d  o r  s e r i o u s l y  i n j u r e d  t h e  s i s t e r  

i n  t h e  n e a r  f u t u r e .  T h e  c o u r t  h e l d  t h a t  d e f e n s e  o f  o t h e r s  w a s  n o t  

a v a i l a b l e  t o  t h e  d e f e n d a n t  b e c a u s e  h e  h a d  n o  r e a s o n  t o  b e l i e v e  t h a t  

h i s  b r o t h e r - i n - l a w  p o s e d  a  t h r e a t  o f  i m m i n e n t  h a r m  t o  h i s  s i s t e r .  

I d .  a t  8 2 0 .

A l s o  i n  a c c o r d  w i t h  B u g g s  i s  S t a t e  v .  M i z e . 3 4 0  S . E . 2 d  4 3 9  

( N . C .  1 9 8 6 ) .  A  m a n  n a m e d  M c D o n a l d  h a d  s p e n t  t h e  d a y  l o o k i n g  f o r  

M i z e  b e c a u s e  h e  b e l i e v e d  t h a t  M i z e  h a d  r a p e d  h i s  g i r l f r i e n d .  A l l  

d u r i n g  t h a t  d a y ,  M i z e  h i d .  W h e n  n i g h t  c a m e ,  M i z e  w e n t  t o  M c D o n a l d ' s  

r e s i d e n c e ,  w o k e  h i m  u p ,  a n d  s h o t  h i m .  M i z e  c l a i m e d  t h a t  h e  h a d  

a c t e d  i n  s e l f - d e f e n s e  b e c a u s e  h e  r e a s o n a b l y  b e l i e v e d  t h a t  M c D o n a l d  

w o u l d  e v e n t u a l l y  f i n d  h i m  a n d  t r y  t o  k i l l  h i m .  T h e  c o u r t  a n s w e r e d :
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H e r e ,  a l t h o u g h  t h e  v i c t i m  h a d  p u r s u e d  [ t h e ]  

d e f e n d a n t  d u r i n g  t h e  d a y  a p p r o x i m a t e l y  e i g h t  

h o u r s  b e f o r e  t h e  k i l l i n g ,  d e f e n d a n t  M i z e  w a s  i n  

n o  i m m i n e n t  d a n g e r  w h e n  M c D o n a l d  w a s  a t  h o m e  

a s l e e p .  W h e n  M i z e  w e n t  t o  M c D o n a l d ' s  t r a i l e r  

w i t h  h i s  s h o t g u n ,  t h i s  w a s  a  n e w  c o n f r o n t a t i o n .

T h e r e f o r e ,  e v e n  i f  M i z e  b e l i e v e d  i t  v / a s  n e c e s ­

s a r y  t o  k i l l  M c D o n a l d  t o  a v o i d  h i s  o w n  i m m i n e n t  
d e a t h ,  t h a t  b e l i e f  w a s  u n r e a s o n a b l e .

M i z e ,  3 4 0  S . E . 2 d  a t  4 4 2  ( c i t a t i o n s  o m i t t e d ) .

C o n s i s t e n t  w i t h  t h e  a b o v e  a u t h o r i t i e s ,  a n d  i n  a c c o r d  w i t h  

t h e  w o r d i n g  o f  A S  1 1 . 8 1 . 3 3 0  a n d  A S  1 1 . 8 1 . 9 0 0 ( b ) ( 2 3 ) ,  w e  h o l d  t h a t  

a  d e f e n d a n t  c l a i m i n g  s e l f - d e f e n s e  a s  j u s t i f i c a t i o n  f o r  t h e  u s e  o f  

f o r c e  m u s t  p r o v e  t h a t  h e  o r  s h e  a c t e d  t o  a v o i d  w h a t  h e  o r  s h e  

r e a s o n a b l y  p e r c e i v e d  t o  b e  a  t h r e a t  o f  i m m i n e n t  h a r m .  A  d e f e n d a n t ' s  

r e a s o n a b l e  b e l i e f  t h a t  h a r m  w i l l  c o m e  a t  s o m e  f u t u r e  t i m e  i s  n o t  

s u f f i c i e n t  t o  s u p p o r t  a  c l a i m  o f  s e l f - d e f e n s e  o r  d e f e n s e  o f  o t h e r s .

H a ' s  e v i d e n c e  s u p p o r t e d  t h e  c o n c l u s i o n  t h a t  h e  r e a s o n a b l y  

b e l i e v e d  t h a t  B u u  w o u l d  s o m e d a y  h a r m  h i m .  B u t  t h e  r e q u i r e m e n t  o f  

i m m i n e n c y  l i m i t s  t h e  s c o p e  o f  a u t h o r i z e d  s e l f - d e f e n s e .  A  d e f e n d a n t  

m a y  a c t u a l l y  a n d  r e a s o n a b l y  b e l i e v e  t h a t ,  s o o n e r  o r  l a t e r ,  h i s  e n e m y  

w i l l  c h o o s e  a n  o p p o r t u n e  m o m e n t  t o  a t t a c k  a n d  k i l l  h i m .  N e v e r t h e ­

l e s s ,  a s  J u d g e  S o u t e r  n o t e d ,  t h e  l a w  d o e s  n o t  a l l o w  a  d e f e n d a n t  t o  

s e e k  o u t  a n d  k i l l  h i s  e n e m y  s o  t h a t  h e  n o  l o n g e r  h a s  t o  l i v e  i n  

f e a r .  T h e  d e f e n d a n t ' s  u s e  o f  f o r c e  a g a i n s t  h i s  e n e m y  i s  a u t h o r i z e d  

o n l y  w h e n  t h e  d e f e n d a n t  a c t u a l l y  a n d  r e a s o n a b l y  b e l i e v e s  t h a t  t h e  

e n e m y ' s  t h r e a t e n e d  a t t a c k  i s  i m m i n e n t .  A S  1 1 . 8 1 . 9 0 0 ( b ) ( 2 3 ) ;  P a u l  

v .  S t a t e . 6 5 5  a t  7 7 7 ,  7 7 8  n . 8 .

H a  a r g u e s  t h a t ,  w h e n  d e t e r m i n i n g  w h e t h e r  a  d e f e n d a n t  

r e a s o n a b l y  b e l i e v e d  t h a t  h a r m  w a s  i m m i n e n t ,  t h e  t r i a l  j u d g e  a n d  t h e
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j u r y  m u s t  c o n s i d e r  t h e  c i r c u m s t a n c e s  a s  t h e y  a p p e a r e d  t o  t h e
d e f e n d a n t .  H a  c o n t e n d s  t h a t ,  i n  h i s  c a s e ,  t h e s e  c i r c u m s t a n c e s  

i n c l u d e  " [ H a ' s ]  p a s t  e x p e r i e n c e s ,  h i s  k n o w l e d g e  o f  [ B u u ] ,  a s  w e l l  

a s  [ H a ' s ]  p h y s i c a l  a n d  m e n t a l  c o n d i t i o n " .  W e  a g r e e  w i t h  H a  u p  t o  

a  p o i n t .

A  d e f e n d a n t ' s  k n o w l e d g e  o f  t h e  d e c e a s e d ' s  v i o l e n t  n a t u r e  

m u s t  b e  c o n s i d e r e d  w h e n  j u d g i n g  t h e  r e a s o n a b l e n e s s  o f  t h e  

d e f e n d a n t ' s  a c t i o n s  a n d  p e r c e p t i o n s .  B v r d  v .  S t a t e . 6 2 6  P .  2 d  1 0 5 7 ,  

1 0 5 8  ( A l a s k a  1 9 8 0 ) .  A n d  w e  a g r e e  w i t h  H a  t h a t  t h e  r e a s o n a b l e n e s s  

o f  h i s  p e r c e p t i o n  o f  i m m i n e n t  h a r m  m u s t  b e  e v a l u a t e d ,  n o t  j u s t  b a s e d  

o n  B u u ' s  w o r d s  a n d  a c t i o n s  o n  t h e  s p e c i f i c  o c c a s i o n  w h e n  H a  k i l l e d  

h i m ,  b u t  a l s o  b a s e d  o n  H a ' s  k n o w l e d g e  o f  B u u ' s  p r o p e n s i t i e s  a n d  p a s t  

c o n d u c t .

[ T ] h e  d e t e r m i n a t i o n  o f  r e a s o n a b l e n e s s  m u s t  b e  

b a s e d  o n  t h e  " c i r c u m s t a n c e s "  f a c i n g  a  d e f e n d a n t  

o r  h i s  " s i t u a t i o n " [ . ]  S u c h  t e r m s  e n c o m p a s s  

m o r e  t h a n  t h e  p h y s i c a l  m o v e m e n t s  o f  t h e  p o t e n ­

t i a l  a s s a i l a n t .  . . .  [ T ] h e s e  t e r m s  i n c l u d e  a n y  

r e l e v a n t  k n o w l e d g e  t h e  d e f e n d a n t  h a d  a b o u t  t h e  

p e r s o n .  T h e y  a l s o  n e c e s s a r i l y  b r i n g  i n  t h e  

p h y s i c a l  a t t r i b u t e s  o f  a l l  p e r s o n s  i n v o l v e d ,  

i n c l u d i n g  t h e  d e f e n d a n t .  F u r t h e r m o r e ,  t h e  

d e f e n d a n t ' s  c i r c u m s t a n c e s  e n c o m p a s s  a n y  p r i o r  

e x p e r i e n c e s  h e  h a d  w h i c h  c o u l d  p r o v i d e  a  

r e a s o n a b l e  b a s i s  f o r  a  b e l i e f  t h a t  a n o t h e r  

■ p e r s o n ' s  i n t e n t i o n s  w e r e  t o  i n j u r e  [ o r  c o m m i t  

a  c r i m e  u p o n ]  h i m  o r  t h a t  t h e  u s e  o f  d e a d l y  

f o r c e  w a s  n e c e s s a r y  U n d e r  t h e  c i r c u m s t a n c e s .

P e o p l e  v .  G o e t z . 4 9 7  N . E . 2 d  4 1 ,  5 2  ( N . Y .  1 9 8 6 )  ( c i t a t i o n s  o m i t t e d ) .

T h u s ,  H a  i s  c o r r e c t  w h e n  h e  a s s e r t s  t h a t  t h e  r e a s o n a b l e ­

n e s s  o f  h i s  b e l i e f  t h a t  h e  f a c e d  i m m i n e n t  h a r m  m u s t  b e  a n a l y z e d  i n  

l i g h t  o f  t h e  s e v e r e  b e a t i n g  t h a t  H a  h a d  s u s t a i n e d  a t  B u u ' s  h a n d s  

t w e l v e  h o u r s  b e f o r e ,  i n  l i g h t  o f  B u u ' s  e a r l i e r  r e p e a t e d  t h r e a t s  t o-  24 - 1400



k i l l  H a ,  a n d  i n  l i g h t  o f  H a ' s  k n o w l e d g e  o f  B u u  a n d  h i s  f a m i l y ,  w h o s e  

c r i m i n a l  h i s t o r y  i n d i c a t e d  t h a t  B u u ' s  t h r e a t s  s h o u l d  b e  t a k e n  

s e r i o u s l y .  A n d ,  t o  t h e  e x t e n t  t h a t  a n  u n d e r s t a n d i n g  o f  V i e t n a m e s e  

c u l t u r e  w a s  r e l e v a n t  t o  e v a l u a t i n g  B u u ' s  m o t i v a t i o n  o r  r e a d i n e s s  t o  

k i l l  H a ,  t h i s  t o o  w a s  a  p r o p e r  m a t t e r  t o  b e  c o n s i d e r e d .

H o w e v e r ,  H a  a r g u e s  t h a t ,  b e c a u s e  o f  h i s  c u l t u r a l  

b a c k g r o u n d  a n d  h i s  p o o r  c o m m a n d  o f  E n g l i s h ,  h e  f e l t  t h a t  i t  w o u l d  

b e  u s e l e s s  t o  g o  t o  t h e  p o l i c e  f o r  h e l p  a n d  t h a t  h e  h a d  " n o  v i a b l e  

a l t e r n a t i v e s "  t o  k i l l i n g  B u u .  T h e  e v i d e n c e  a t  H a ' s  t r i a l  s h o w s  t h a t  

H a  h a d  a m p l e  o p p o r t u n i t y  t o  i n f o r m  o t h e r s  o f  h i s  c o n f l i c t  w i t h  B u u  

a n d  t o  s e e k  t h e i r  a s s i s t a n c e .  D u r i n g  t h e  t w e l v e  o r  t h i r t e e n  h o u r s  

b e t w e e n  t h e  f i g h t  o n  b o a r d  t h e  U l t i m a t e  a n d  t h e  s h o o t i n g ,  B u u  l e f t  

H a  c o m p l e t e l y  a l o n e .  D u r i n g  t h i s  p e r i o d ,  H a  h a d  c o n v e r s a t i o n s  w i t h  

t h e  s k i p p e r  o f  h i s  f i s h i n g  b o a t  a n d  w i t h  v a r i o u s  a c q u a i n t a n c e s  i n  

t h e  V i e t n a m e s e  c o m m u n i t y .  M o r e o v e r ,  e v e n  a s s u m i n g  t h a t  H a  b e l i e v e d  

i t  w o u l d  b e  p o i n t l e s s  t o  s p e a k  w i t h  a n y  o f  t h e s e  p e o p l e  a b o u t  B u u ' s  

t h r e a t s ,  t h i s  d o e s  n o t h i n g  t o  e s t a b l i s h  t h a t  B u u  p o s e d  a n  i m m i n e n t  

d a n g e r  t o  H a  o r  t h a t  H a  c o u l d  h a v e  r e a s o n a b l y  b e l i e v e d  t h a t  B u u  

p o s e d  s u c h  a  d a n g e r .  H a ' s  a r g u m e n t  i s  s i m p l y  a n o t h e r  w a y  o f  s a y i n g  

t h a t  H a  b e l i e v e d  B u u  w o u l d  i n e v i t a b l y  k i l l  h i m  i f  H a  d i d  n o t  a c t  

f i r s t .  A s ’ w e  h a v e  s a i d ,  a  r e a s o n a b l e  f e a r  o f  f u t u r e  h a r m  d o e s  n o t  

j u s t i f y  k i l l i n g  o n e ' s  e n e m y .

H a  a l s o  a p p e a r s  t o  a r g u e  t h a t  V i e t n a m e s e  c u l t u r e  t e a c h e s  

t h a t  a l l  p o l i c e  a r e  c o r r u p t ,  t h a t  o n e  c a n  e x p e c t  n o  h e l p  f r o m  t h e  

a u t h o r i t i e s ,  a n d  t h a t  p e o p l e  m u s t  t a k e  t h e  l a w  i n t o  t h e i r  o w n  h a n d s  

t o  r e s o l v e  p e r s o n a l  d i s p u t e s .  A s s u m i n g  f o r  p u r p o s e s  o f  a r g u m e n t  

t h a t  H a ' s  c h a r a c t e r i z a t i o n  o f  V i e t n a m e s e  c u l t u r e  i s  a c c u r a t e ,  a n d
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f u r t h e r  a s s u m i n g  t h a t  H a  b e l i e v e d  a l l  t h e s e  t h i n g s ,  t h i s  s t i l l  d o e s  

n o t  e s t a b l i s h  t h a t  H a  r e a s o n a b l y  b e l i e v e d  t h a t  B u u  p o s e d  a n  i m m i n e n t  

d a n g e r  t o  h i m .  T o  t h e  e x t e n t  t h a t  H a  m i g h t  b e  a r g u i n g  t h a t  t h e  l a w  

o f  s e l f - d e f e n s e  s h o u l d  m a k e  e x c e p t i o n s  f o r  p e o p l e  w h o s e  c u l t u r e  

e n c o u r a g e s  v e n d e t t a s ,  k i l l i n g s  t o  a s s u a g e  p e r s o n a l  h o n o r ,  o r  

p r e e m p t i v e  k i l l i n g s  t o  f o r e s t a l l  f u t u r e  h a r m ,  w e  r e j e c t  H a ' s  

a r g u m e n t .

H a  n e x t  c o n t e n d s  t h a t  J u d g e  S o u t e r  ( a n d  u l t i m a t e l y  t h e  

j u r y )  s h o u l d  h a v e  e v a l u a t e d  t h e  i m m i n e n c y  o f  h a r m  f r o m  t h e  p o i n t . o f  

v i e w  o f  s o m e o n e  w h o  w a s  n o t  t h i n k i n g  c l e a r l y .  H a  a r g u e s  t h a t ,  

b e c a u s e  o f  h i s  e x t r e m e  f e a r  a n d  b e c a u s e  h e  h a d  p o s s i b l y  s u s t a i n e d  

b r a i n  i n j u r y  d u r i n g  B u u ' s  e a r l i e r  a t t a c k ,  h e  w a s  s u b j e c t i v e l y  

c o n v i n c e d  t h a t  B u u  w a s  a b o u t  t o  k i l l  h i m  a t  a n y  m o m e n t .  A s s u m i n g  

t h i s  i s  t r u e ,  t h i s  w o u l d  n o t  e s t a b l i s h  t h e  r e a s o n a b l e n e s s  o f  H a ' s  

s u b j e c t i v e  p e r c e p t i o n .  ( I n  f a c t ,  i f  H a  i s  a r g u i n g  t h a t  h e  w o u l d  n o t  

h a v e  p e r c e i v e d  a n  i m m i n e n t  d a n g e r  w e r e  i t  n o t  f o r  h i s  m e n t a l  

a b n o r m a l i t y ,  h i s  a r g u m e n t  e s t a b l i s h e s  t h a t  h e  w a s  a c t i n g  u n r e a s o n ­

a b l y . )

W h e n  t h e  l a w  s a y s  t h a t  t h e  r e a s o n a b l e n e s s  o f  s e l f - d e f e n s e  

m u s t  b e  e v a l u a t e d  f r o m  t h e  p o i n t  o f  v i e w  o f  t h e  d e f e n d a n t ,  t h i s  d o e s  

n o t  m e a n  f r o m  t h e  p o i n t  o f  v i e w  o f  a  m e n t a l l y  i l l  d e f e n d a n t .  T h e  

r e a s o n a b l e n e s s  o f  a  d e f e n d a n t ' s  p e r c e p t i o n s  a n d  a c t i o n s  m u s t  b e  

e v a l u a t e d  f r o m  t h e  p o i n t  o f  v i e w  o f  a  r e a s o n a b l e  p e r s o n  i n  t h e  

d e f e n d a n t ' s  s i t u a t i o n ,  n o t  a  p e r s o n  s u f f e r i n g  m e n t a l  d y s f u n c t i o n .  

T h i s  d i s t i n c t i o n  w a s  e l a b o r a t e d  i n  P e o p l e  v .  G o e t z :

[ T h e  l o w e r  c o u r t  c o n c l u d e d  t h a t ]  t h e  a p p r o p r i ­

a t e  t e s t  . . .  i s  w h e t h e r  a  d e f e n d a n t ' s  b e l i e f s  

a n d  r e a c t i o n s  w e r e  " r e a s o n a b l e  t o  h i m " .  U n d e r-  26 -  1400



t h a t  r e a d i n g  o f  t h e  s t a t u t e ,  a  j u r y  w h i c h  

b e l i e v e d  a  d e f e n d a n t ' s  t e s t i m o n y  t h a t  h e  f e l t  

t h a t  h i s  o w n  a c t i o n s  w e r e  w a r r a n t e d  a n d  w e r e  

r e a s o n a b l e  w o u l d  h a v e  t o  a c q u i t  h i m ,  r e g a r d l e s s  

o f  w h a t  a n y o n e  e l s e  i n  t h e  d e f e n d a n t ' s  s i t u a ­

t i o n  m i g h t  h a v e  c o n c l u d e d .  S u c h  a n  i n t e r p r e t a ­

t i o n  d e f i e s  t h e  o r d i n a r y  m e a n i n g  a n d  s i g n i f i ­

c a n c e  o f  t h e  t e r r a  " r e a s o n a b l y "  . . .  a n d  m i s c o n ­

s t r u e s  t h e  c l e a r  i n t e n t  o f  t h e  L e g i s l a t u r e [ . ]• • • •
[ T h e r e  m u s t ]  b e  a  r e a s o n a b l e  b a s i s ,  v i e w e d  

o b j e c t i v e l y ,  f o r  t h e  [ d e f e n d a n t ' s ]  b e l i e f s .  . . .

[ A ]  b e l i e f  b a s e d  u p o n  m e r e  f e a r  o r  f a n c y  . . .  o r  

a  d e l u s i o n  p u r e  a n d  s i m p l e  w o u l d  n o t  s a t i s f y  

t h e  r e q u i r e m e n t s  o f  t h e  s t a t u t e .• * • •
T o  c o m p l e t e l y  e x o n e r a t e  s u c h  a n  i n d i v i d u a l ,  n o  

m a t t e r  h o w  a b e r r a t i o n a l  o r  b i z a r r e  h i s  t h o u g h t  

p a t t e r n s ,  w o u l d  a l l o w  c i t i z e n s  t o  s e t  t h e i r  o w n  

s t a n d a r d s  f o r  t h e  p e r m i s s i b l e  u s e  o f  f o r c e .  I t  

w o u l d  a l s o  a l l o w  a  . . .  d e f e n d a n t  s u f f e r i n g  f r o m  

d e l u s i o n s  t o  k i l l  o r  p e r f o r m  a c t s  o f  v i o l e n c e  

w i t h  i m p u n i t y ,  c o n t r a r y  t o  f u n d a m e n t a l  p r i n c i ­

p l e s  o f  j u s t i c e  a n d  c r i m i n a l  l a w .

G o e t z . 4 9 7  N . E . 2 d  a t  4 7 - 4 8 ,  5 0  ( e m p h a s i s  i n  t h e  o r i g i n a l )  ( c i t a t i o n s

o m i t t e d ) .  S e e  a l s o  W e r n e r  v .  S t a t e . 7 1 1  S . W . 2 d  6 3 9 ,  6 4 5

( T e x . C r i m . A p p .  1 9 8 6 )  ( " [ A ]  ‘ r e a s o n a b l e  b e l i e f  ’ [ i n  t h e  n e c e s s i t y  o f

s e l f - d e f e n s e ]  i s  o n e  t h a t  w o u l d  b e  h e l d  b y  a n  ‘ o r d i n a r y  a n d  p r u d e n t

[ p e r s o n ]  i n  t h e  s a m e  c i r c u m s t a n c e s  a s  t h e  a c t o r . ’ . . .  [ T ] h e  t e s t

[ i n c o r p o r a t e s ]  t h e  ‘ o r d i n a r y  p r u d e n t  m a n  t e s t  o f  t o r t  l a w . ’ " )

T h u s ,  t h e  r e a s o n a b l e n e s s  o f  H a ' s  b e l i e f  i n  t h e  i m m i n e n c e

o f  d a n g e r  m u s t  b e  e v a l u a t e d  f r o m  t h e  p o i n t  o f  v i e w  o f  a  r e a s o n a b l e

p e r s o n  i n  h i s  s i t u a t i o n  — s o m e o n e  w i t h  H a ' s  p e r t i n e n t  k n o w l e d g e  o f

a n d  e x p e r i e n c e  w i t h  B u u ,  b u t  s o m e o n e  w h o s e  p e r c e p t i o n s  w e r e  c l e a ra n d  r a t i o n a l .  I f  t h e  r u l e  w e r e  o t h e r w i s e ,  j u d g e s  a n d  j u r i e s  w o u l d
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b e  o b l i g e d  t o  a c q u i t  d e f e n d a n t s  w h o  k i l l e d  u n d e r  a  p s y c h o t i c  

d e l u s i o n  t h a t  t h e y  w e r e  a b o u t  t o  s u f f e r  s e r i o u s  h a r m .

I n  t h i s  c a s e ,  d e s p i t e  t h e  e v i d e n c e  s u g g e s t i n g  t h a t  H a  h a d  

g o o d  r e a s o n  t o  f e a r  f u t u r e  h a r m  f r o m  B u u ,  t h e r e  w a s  n o  e v i d e n c e  t h a t  

H a  w a s  i n  i m m i n e n t  d a n g e r ,  o r  c o u l d  h a v e  r e a s o n a b l y  b e l i e v e d  h i m s e l f  

t o  b e  i n  i m m i n e n t  d a n g e r ,  w h e n  h e  h u n t e d  B u u  t h r o u g h  t h e  s t r e e t s  o f  

D i l l i n g h a m  a n d  t h e n  s h o t  h i m  f r o m  b e h i n d  w h i l e  B u u  w a s  c a r r y i n g  

g r o c e r i e s .  J u d g e  S o u t e r  t h e r e f o r e  c o r r e c t l y  d e c l i n e d  t o  i n s t r u c t  

t h e  j u r y  o n  s e l f - d e f e n s e .

D i d  t h e  T r i a l  C o u r t  G i v e  a  P r o p e r  I n s t r u c t i o n  
o n  H e a t  o f  P a s s i o n ?

A l t h o u g h  J u d g e  S o u t e r  r u l e d  t h a t  H a  c o u l d  n o t  a r g u e  s e l f -  

d e f e n s e  t o  t h e  j u r y ,  t h e  j u d g e  a l l o w e d  H a  t o  a r g u e  t h a t  h i s  h o m i c i d e  

s h o u l d  b e  m i t i g a t e d  t o  m a n s l a u g h t e r  u n d e r  t h e  d o c t r i n e  o f  h e a t  o f  

p a s s i o n .  T h i s  d o c t r i n e  i s  c o d i f i e d  i n  A S  1 1 . 4 1 . 1 1 5 ( a ) :

I n  a  p r o s e c u t i o n  [ f o r  f i r s t - d e g r e e  m u r d e r ]  

u n d e r  A S  1 1 . 4 1 . 1 0 0 ( a ) ( 1 ) ( A )  o r  ( f o r  s e c o n d -  

d e g r e e  m u r d e r  u n d e r ]  A S  1 1 . 4 1 . 1 1 0 ( a )  ( 1 ) ,  i t  i s  

a  d e f e n s e  t h a t  t h e  d e f e n d a n t  a c t e d  i n  [ t h e ]  

h e a t  o f  p a s s i o n ,  b e f o r e  t h e r e  h a d  b e e n  a  

r e a s o n a b l e  o p p o r t u n i t y  f o r  t h e  p a s s i o n  t o  c o o l ,  

w h e n  t h e  h e a t  o f  p a s s i o n  r e s u l t e d  f r o m  a  

s e r i o u s  p r o v o c a t i o n  b y  t h e  i n t e n d e d  v i c t i m .

T h e  t e r m  " s e r i o u s  p r o v o c a t i o n "  i s  d e f i n e d  i n  A S  1 1 . 4 1 . 1 1 5 ( f ) ( 2 )  a s :

c o n d u c t  w h i c h  i s  s u f f i c i e n t  t o  e x c i t e  a n  

i n t e n s e  p a s s i o n  i n  a  r e a s o n a b l e  p e r s o n  i n  t h e  

d e f e n d a n t ' s  s i t u a t i o n ,  o t h e r  t h a n  a  p e r s o n  w h o  

i s  i n t o x i c a t e d ,  u n d e r  t h e  c i r c u m s t a n c e s  a s  t h e  

d e f e n d a n t  r e a s o n a b l y  b e l i e v e d  t h e m  t o  b e ;  

i n s u l t i n g  w o r d s ,  i n s u l t i n g  g e s t u r e s ,  o r  h e a r s a y  

r e p o r t s  o f  c o n d u c t  e n g a g e d  i n  b y  t h e  i n t e n d e d
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v i c t i m  d o  n o t ,  a l o n e  o r  i n  c o m b i n a t i o n  w i t h  

e a c h  o t h e r ,  c o n s t i t u t e  s e r i o u s  p r o v o c a t i o n .

T h i s  c o u r t  h a s  r e c o g n i z e d  t h a t  t h e  " p a s s i o n "  s p o k e n  o f  i n

A S  1 1 . 4 1 . 1 1 5 ( a )  e n c o m p a s s e s  m o r e  t h a n  r a g e  — t h a t  i t  i n c l u d e s  t e r r o r

a n d  o t h e r  i n t e n s e  e m o t i o n s .  L a P i e r r e  v .  S t a t e . 7 3 4  P . 2 d  9 9 7 ,  1 0 0 1

( A l a s k a  A p p .  1 9 8 7 )  . T h u s ,  i f  H a  k i l l e d  B u u  w h i l e  i n  g r e a t  f e a r  f o r

h i s  l i f e ,  t h i s  c o u l d  q u a l i f y  a s  " h e a t  o f  p a s s i o n "  a s s u m i n g  t h e  o t h e r

s t a t u t o r y  c o n d i t i o n s  w e r e  m e t .

H o w e v e r ,  i t  i s  n o t  s u f f i c i e n t  t h a t  t h e  d e f e n d a n t

e x p e r i e n c e  h e a t  o f  p a s s i o n .  U n d e r  A S  1 1 . 4 1 . 1 1 5 ( f ) ( 2 ) ,  t h e

d e f e n d a n t ' s  p a s s i o n  m u s t  b e  c a u s e d  b y  " c o n d u c t  . . .  s u f f i c i e n t  t o

e x c i t e  a n  i n t e n s e  p a s s i o n  i n  a  r e a s o n a b l e  p e r s o n  i n  t h e  d e f e n d a n t ' s

s i t u a t i o n  . . .  u n d e r  t h e  c i r c u m s t a n c e s  a s  t h e  d e f e n d a n t  r e a s o n a b l y

b e l i e v e d  t h e m  t o  b e " .  M o r e o v e r ,  u n d e r  A S  1 1 . 4 1 . 1 1 5 ( a ) ,  t h e

d e f e n d a n t ' s  u s e  o f  f o r c e  m u s t  o c c u r  " b e f o r e  t h e r e  [ w a s ]  a  r e a s o n a b l e

o p p o r t u n i t y  f o r  t h e  ( d e f e n d a n t ' s ]  p a s s i o n  t o  c o o l " . 6

W h e n  t h e  h e a t  o f  p a s s i o n  j u r y  i n s t r u c t i o n s  w e r e  a r g u e d  a t

H a ' s  t r i a l ,  t h e  p r o s e c u t o r  p r o p o s e d  a n  i n s t r u c t i o n  t h a t  w o u l d  d e f i n e

" r e a s o n a b l e  p e r s o n "  a s  a  " r e a s o n a b l y  h e a l t h y  p e r s o n  w h o s e  t h i n k i n g

i s  n o t  i n f l u e n c e d  b y  m e n t a l  d i f f i c u l t i e s  t h a t  s k e w  o r  a f f e c t  h i s

a b i l i t y  t o .  f o r m  r e a s o n a b l e  t h o u g h t  p r o c e s s e s  o r  a c t  i n  a  r e a s o n a b l e

f a s h i o n " .  T h e  p r o s e c u t o r  f u r t h e r  p r o p o s e d  t h a t  t h e  j u r y  b e  t o l d

6 H e a t  o f  p a s s i o n  d o e s  n o t  r e q u i r e  t h a t  t h e  a c t  o f  k i l l i n g  b e  

r e a s o n a b l e ,  f o r  a  r e a s o n a b l e  k i l l i n g  i s  n o  c r i m e .  " W h a t  i s  r e a l l y  

m e a n t  b y  ‘ r e a s o n a b l e  p r o v o c a t i o n ’ i s  p r o v o c a t i o n  w h i c h  c a u s e s  a  
r e a s o n a b l e  [ p e r s o n ]  t o  l o s e  h i s  [ o r  h e r ]  n o r m a l  s e l f - c o n t r o l ;  a n d  
a l t h o u g h  a  r e a s o n a b l e  [ p e r s o n ]  w h o  h a s  t h u s  l o s t  c o n t r o l  . . .  w o u l d  

n o t  k i l l ,  y e t  h i s  [ o r  h e r ]  h o m i c i d a l  r e a c t i o n  t o  t h e  p r o v o c a t i o n  i s  
a t  l e a s t  u n d e r s t a n d a b l e . "  W. L a F a v e  a n d  A .  S c o t t ,  S u b s t a n t i v e  
C r i m i n a l  L a w  ( 1 9 8 6 ) ,  § 7 . 1 0 ,  V o l .  2 ,  p .  2 5 6 .
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t h a t  a  " r e a s o n a b l e  p e r s o n "  i s  s o m e o n e  " u n a f f e c t e d  b y  c u l t u r a l  m o r e s  

o f  f o r e i g n  c o u n t r i e s " ,  a n d  t h a t  t h e  " r e a s o n a b l e  p e r s o n "  s t a n d a r d  

i n c o r p o r a t e d  " t h e  c u l t u r a l  s t a n d a r d s  a n d  l e g a l  r u l e s  o f  o r d e r l y  

c o n d u c t  o f  t h e  U n i t e d  S t a t e s  a n d  t h e  S t a t e  o f  A l a s k a " .

H a ' s  a t t o r n e y  t o o k  s t r o n g  e x c e p t i o n  t o  t h e  p r o s e c u t o r ' s  

p r o p o s e d  i n s t r u c t i o n .

D E F E N S E  A T T O R N E Y :  [ A ] s  f a r  a s  a  n o r m a l ,

h e a l t h y  p e r s o n ,  . . .  t h e  c o u r t  h a s  a l l o w e d  

t e s t i m o n y  t o  c o m e  i n  r e g a r d i n g  [ t h e  d e f e n d ­

a n t ' s )  s t a t e  o f  m i n d .  I  t h i n k  t h e  c o u r t  h a s  t o  

a l l o w  t h e  j u r y  t o  c o n s i d e r  t h a t .  P a r t i c u l a r l y  

i n  l i g h t  o f  t h e  c o u r t ' s  r u l i n g  t h a t  h e a t  o f  

p a s s i o n  c o m e s  i n .  S o  I  . . .  d i s a g r e e  w i t h  [ t h e ]  

i n t e r p r e t a t i o n  t h a t  a  r e a s o n a b l e  p e r s o n  i s  s o m e  

n o r m a l  A m e r i c a n  d e v o i d  o f  t h e  c i r c u m s t a n c e s  w e  

h a v e  h e r e .  A n d  t h e  c i r c u m s t a n c e s  i n c l u d e  

s o m e o n e ' s  c u l t u r a l  b a c k g r o u n d ,  b e c a u s e  [ t h i s ]  

m a y  g o  t o  m i t i g a t i n g  t h e  [ k i l l i n g ] .  . . .  [ T ] h e  

c i r c u m s t a n c e s  i n  t h i s  p a r t i c u l a r  c a s e  [ i n c l u d e ]  

m y  c l i e n t ' s  k n o w l e d g e  o f  t h e  d e c e a s e d ,  t h e  

d e c e a s e d ' s  b a c k g r o u n d  f o r  v i o l e n c e ,  h i s  h i s t o r y  

f o r  v i o l e n c e ,  h i s  . . .  c u l t u r a l  h i s t o r y  o f  

c a r r y i n g  o u t  t h r e a t s ,  a n d  i n  t h a t  p a r t i c u l a r  

c u l t u r e  p e o p l e  w o u l d  t a k e  h i m  s e r i o u s l y .  S o  I  

t h i n k  i t  w o u l d  b e  w r o n g  f o r  t h e  c o u r t  t o  

[ i n s t r u c t  t h e  j u r y ]  t h a t  a  r e a s o n a b l e  p e r s o n  i s  

. . .  s o m e  n o r m a l  A m e r i c a n  f a r m  b o y  f r o m  I o w a .

J u d g e  S o u t e r  a g r e e d  w i t h  t h e  d e f e n s e  a t t o r n e y  t h a t  H a ' s  c u l t u r a l  

b a c k g r o u n d  a n d  k n o w l e d g e  w e r e  r e l e v a n t  w h e n  a s s e s s i n g  t h e  r e a s o n ­

a b l e n e s s  o f  h i s  a c t i o n s .  F o r  t h i s  r e a s o n ,  J u d g e  S o u t e r  r u l e d  t h a t  

h e  w o u l d  g i v e  o n l y  t h e  f i r s t  p a r t  o f  t h e  p r o s e c u t o r ' s  p r o p o s e d  

i n s t r u c t i o n .  T h e  i n s t r u c t i o n ,  i n  i t s  f i n a l  f o r m ,  r e a d :

W h e n  t h e s e  i n s t r u c t i o n s  u s e  t h e  t e r m  

" r e a s o n a b l e  p e r s o n "  o r  " r e a s o n a b l y  b e l i e v e " ,  

t h e y  m e a n  a  r e a s o n a b l e ,  m e n t a l l y  h e a l t h y  p e r s o n  

w h o s e  t h i n k i n g  i s  n o t  i n f l u e n c e d  b y  m e n t a l  

d i f f i c u l t i e s  t h a t  s k e w  o r  a f f e c t  h i s  a b i l i t y  t o
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f o r m  r e a s o n a b l e  t h o u g h t  p r o c e s s e s  o r  t o  a c t  i n  
a  r e a s o n a b l e  f a s h i o n .

H a ' s  a t t o r n e y  c o n t i n u e d  t o  o b j e c t  t o  t h e  a b r i d g e d  

i n s t r u c t i o n ,  b u t  i n  a  c o n c l u s o r y  f a s h i o n :

D E F E N S E  A T T O R N E Y :  [ J ] u s t  f o r  c l a r i f i c a ­

t i o n  p u r p o s e s ,  I  t a k e  i t  t h i s  [ i n s t r u c t i o n ]  i s  

f r o m  o n e  o f  t h e  s t a n d a r d  i n s t r u c t i o n s ?

P R O S E C U T O R * .  I  w r o t e  i t  l a s t  n i g h t .

T H E  C O U R T :  I  d o n ' t  t h i n k  i t ' s  s t a n d a r d  a t
a l l .

D E F E N S E  A T T O R N E Y :  P r e c i s e l y .

• ■ • a

T H E  C O U R T :  [ W ] e  c o u l d  n e v e r  m a k e  a n y
p r o g r e s s  i n  t h i s  w o r l d  i f  w e  [ a l w a y s  d i d ]  w h a t  
h a s  b e e n  d o n e  i n  t h e  p a s t .

D E F E N S E  A T T O R N E Y :  I  a g r e e ,  J u d g e ,  b u t  I

d o n ' t  t h i n k  t h e  i n s t r u c t i o n  f o l l o w s  t h e  l a w .

I  d o n ' t  t h i n k  i t  f o l l o w s  t h e  l a w .

T H E  C O U R T :  [ T ] h i s  i s  a n  i n s t a n c e  o f

g i v i n g  a n  i n s t r u c t i o n  s p e c i f i c a l l y  t a i l o r e d  t o  

t h i s  c a s e ,  a n d  I  b e l i e v e  i t  d o e s  s t a t e  t h e  l a w ,  

s o  I  s h a l l  g i v e  i t  o v e r  o b j e c t i o n .

D E F E N S E  A T T O R N E Y :  I  d i s a g r e e [ . ]  [ I ] t

d o e s n ' t  f o l l o w  t h e  l a w ,  b u t  I ' v e  m a d e  m y  

r e c o r d .

T H E  C O U R T :  Y o u ' v e  m a d e  y o u r  r e c o r d .

O n  a p p e a l ,  H a  a r g u e s  t h a t  t h e  j u r y  i n s t r u c t i o n  d e f i n i n g  

" r e a s o n a b l e  p e r s o n "  w a s  e r r o n e o u s  — t h a t  t h e  r e a s o n a b l e n e s s  o f  h i s  

c o n d u c t  s h o u l d  h a v e  b e e n  e v a l u a t e d  i n  l i g h t  o f  h i s  m e n t a l  a b n o r m a l ­

i t y  I n  p a r t i c u l a r ,  H a  r e l i e s  o n  t h e  e x p e r t  t e s t i m o n y  p r e s e n t e d  a t  

h i s  t r i a l  w h i c h  i n d i c a t e d  t h a t ,  b e c a u s e  o f  B u u ' s  a t t a c k  t h e  n i g h t

-  31 - 1400



b e f o r e ,  H a  m i g h t  h a v e  b e e n  s u f f e r i n g  f r o m  " p o s t - c o n c u s s i o n  

s y n d r o m e " ,  a  m e n t a l  c o n d i t i o n  b r o u g h t  o n  b y  h e a d  i n j u r y .  A c c o r d i n g  

t o  t h i s  e x p e r t  t e s t i m o n y ,  p o s t - c o n c u s s i o n  s y n d r o m e  c a u s e s  t h e  

s u f f e r e r  t o  h a v e  a  l o w e r e d  t o l e r a n c e  t o  s t r e s s  a n d  t o  b e  m o r e  

s u s c e p t i b l e  t o  e m o t i o n a l  i n s t a b i l i t y .  H a  a r g u e s  t h a t  t h e  r e a s o n ­

a b l e n e s s  o f  h i s  p e r c e p t i o n s ,  r e a c t i o n s ,  a n d  c o n d u c t  s h o u l d  h a v e  b e e n  

e v a l u a t e d  i n  l i g h t  o f  t h i s  s y n d r o m e .

W h e n  t h e  l a w  t e s t s  t h e  r e a s o n a b l e n e s s  o f  a  d e f e n d a n t ' s  

a c t i o n s ,  t h e  i s s u e  i s  w h a t  a  r e a s o n a b l e  p e r s o n  w o u l d  h a v e  d o n e  i n  

t h e  d e f e n d a n t ' s  c i r c u m s t a n c e s .  A s  w e  i n d i c a t e d  i n  o u r  d i s c u s s i o n  

o f  s e l f - d e f e n s e ,  a  d e f e n d a n t ' s  " c i r c u m s t a n c e s "  e n c o m p a s s  t h e  v a r i o u s  

a s p e c t s  o f  a  d e f e n d a n t ' s  k n o w l e d g e ,  e x p e r i e n c e ,  a n d  p h y s i c a l

s i t u a t i o n .  H o w e v e r ,  w e  a g r e e  w i t h  J u d g e  S o u t e r  t h a t  t h e  r e a s o n a b l e ­

n e s s  o f  t h e  d e f e n d a n t ' s  c o n d u c t  m u s t  n o t  b e  e v a l u a t e d  b y  a s k i n g  w h a t  

a  p e r s o n  s u f f e r i n g  f r o m  m e n t a l  a b n o r m a l i t y  w o u l d  h a v e  t h o u g h t  o r  

d o n e .

S o m e  c a s e s  h a v e  c o n s i d e r e d  w h e t h e r  t h e  l a w  

s h o u l d  t a k e  i n t o  a c c o u n t ,  i n  m e a s u r i n g  t h e  

a d e q u a c y  o f  t h e  p r o v o c a t i o n ,  t h e  f a c t  t h a t  t h e  

d e f e n d a n t  p o s s e s s e s  s o m e  p e c u l i a r  m e n t a l  o r  

p h y s i c a l  c h a r a c t e r i s t i c ,  n o t  p o s s e s s e d  b y  t h e  

o r d i n a r y  p e r s o n ,  w h i c h  c a u s e d  h i m ,  i n  t h e

p a r t i c u l a r  c a s e ,  t o  l o s e  s e l f - c o n t r o l .  I t  i s  

q u i t e  u n i f o r m l y  h e l d  t h a t  t h e  d e f e n d a n t ' s  

s p e c i a l  m e n t a l  q u a l i t i e s  — a s  w h e r e ,  b e c a u s e  o f  

s u n s t r o k e  o r  h e a d  i n j u r y ,  h e  i s  p a r t i c u l a r l y  

e x c i t a b l e  — a r e  n o t  t o  b e  c o n s i d e r e d .

L a F a v e  a n d  S c o t t ,  S u b s t a n t i v e  C r i m i n a l  L a w  ( 1 9 8 6 ) ,  § 7 . 1 0 ,  V o l .  2 ,

p .  2 6 2 .

I n  S t a t e  v .  R u s s o . 7 3 4  P .  2 d  1 5 6  ( H a w .  1 9 8 7 )  , t h e  d e f e n d a n t

w a s  c h a r g e d  w i t h  t w o  c o u n t s  o f  m u r d e r  f o r  s h o o t i n g  i n t o  a  b a r  a n d
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k i l l i n g  t w o  p a t r o n s .  H e  d e f e n d e d  o n  t h e  b a s i s  t h a t  h e  h a d  a n  i n s a n e  

b e l i e f  t h a t  " t h e s e  g u y s  w e r e  g o i n g  t o  k i l l  m e  u n l e s s  I  k i l l e d  t h e m " .  

I d .  a t  1 6 0 .  B e s i d e s  t h e  d e f e n s e  o f  i n s a n i t y ,  R u s s o  a l s o  a s k e d  t h e  

t r i a l  j u d g e  t o  i n s t r u c t  t h e  j u r y  t h a t  h i s  k i l l i n g s  m i g h t  b e  

m a n s l a u g h t e r  u n d e r  t h e  H a w a i i  s t a t u t e  t h a t  m i t i g a t e s  a  h o m i c i d e  

c o m m i t t e d  " u n d e r  t h e  i n f l u e n c e  o f  e x t r e m e  m e n t a l  o r  e m o t i o n a l  

d i s t u r b a n c e  f o r  w h i c h  t h e r e  i s  a  r e a s o n a b l e  e x p l a n a t i o n " .  I d .  a t  

1 5 8 .  T h e  t r i a l  j u d g e  r e j e c t e d  t h e  p r o p o s e d  i n s t r u c t i o n ,  a n d  t h e  

H a w a i i  S u p r e m e  C o u r t  a f f i r m e d :

T h e  [ c o m m o n - l a w ]  r u l e  t h a t  p r o v o c a t i o n  

c o u l d ,  w i t h i n  n a r r o w  b o u n d s ,  r e d u c e  m u r d e r  t o  

m a n s l a u g h t e r ,  r e p r e s e n t e d  a  l i m i t e d  c o n c e s s i o n  

t o  h u m a n  w e a k n e s s .  W h i l e  [ H a w a i i ' s  s t a t u t e ]  

r e l a x e s  t h e  r i g o r o u s  o b j e c t i v i t y  o f  t h e  c o m m o n -  

l a w  d o c t r i n e ,  i t  s t i l l  r e q u i r e s  t h a t  t h e  

a c t o r ' s  e m o t i o n a l  d  ■ s t r e s s  b e  b a s e d  o n  " r e a s o n ­

a b l e  e x p l a n a t i o n  o r  e x c u s e " .  T h i s  k e y  p h r a s e  

p r e s e r v e s  t h e  e s s e n t i a l l y  o b j e c t i v e  c h a r a c t e r  

o f  t h e  i n q u i r y  a n d  e r e c t s  a  b a r r i e r  a g a i n s t  

d e b i l i t a t i n g  i n d i v i d u a l i z a t i o n  o f  t h e  l e g a l  

s t a n d a r d .

• • • •

G r a n t e d ,  [ R u s s o ]  m a y  h a v e  b e e n  m e n t a l l y  o r  

e m o t i o n a l l y  d i s t u r b e d ;  b u t  n o t h i n g  R u s s o  

o f f e r e d  . . .  p r o v i d e d  " a  r e a s o n a b l e  e x p l a n a t i o n  

o r  e x c u s e "  f o r  h i s  c o n d u c t  u n d e r  a n y  t e s t  o f  

r e a s o n a b l e n e s s .  . . .  A  r u l i n g  t h a t  e v i d e n c e  o f  

t h i s  n a t u r e  . . .  f u r n i s h e s  a  b a s i s  f o r  m i t i g a t ­

i n g  t h e  o f f e n s e  o f  m u r d e r  t o  m a n s l a u g h t e r  w o u l d  

u n d e r m i n e  t h e  n o r m a t i v e  m e s s a g e  o f  t h e  c r i m i n a l  

l? .w [ . ]
R u s s o . 7 3 4  P . 2 d  a t  1 6 0  ( c i t a t i o n s  o m i t t e d ) .

O n  a p p e a l ,  H a  a r g u e s  t h a t  h i s  c a s e  s h o u l d  b e  v i e w e d  

d i f f e r e n t l y  b e c a u s e  t h e r e  w a s  a t  l e a s t  s o m e  e v i d e n c e  t h a t  h i s  m e n t a l  

a b n o r m a l i t y  s t e m m e d  f r o m  a  h e a d  i n j u r y  c a u s e d  b y  B u u ' s  e a r l i e r
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a s s a u l t .  T h i s  p r o p o s e d  d i s t i n c t i o n  ( b e t w e e n  u n r e a s o n a b l e  b e h a v i o r  

s t e m m i n g  f r o m  p r e - e x i s t i n g  m e n t a l  d y s f u n c t i o n  a n d  u n r e a s o n a b l e  

b e h a v i o r  s t e m m i n g  f r o m  m e n t a l  d y s f u n c t i o n  c a u s e d  b y  t h e  v i c t i m ' s  

p r i o r  a s s a u l t  o n  t h e  d e f e n d a n t )  w a s  n o t  a r g u e d  i n  t h e  t r i a l  c o u r t ,  

a n d  w e  d o  n o t  f i n d  p l a i n  e r r o r .  A s  n o t e d  a b o v e ,  t h e  l a w  h a s  

t r a d i t i o n a l l y  r e f u s e d  t o  c o n s i d e r  a  d e f e n d a n t ' s  m e n t a l  a b n o r m a l i t y  

w h e n  d e c i d i n g  h e a t  o f  p a s s i o n  c l a i m s ,  a n d  H a  c i t e s  n o  h e a t  - o f  

p a s s i o n  c a s e s  w h i c h  h a v e  a c c e p t e d  h i s  p r o p o s e d  r u l e  o f  l a w .

C o n c l u s i o n

F o r  t h e  r e a s o n s  e x p l a i n e d  a b o v e ,  w e  u p h o l d  J u d g e  S o u t e r ' s  

r e f u s a l  t o  i n s t r u c t  t h e  j u r y  o n  s e l f - d e f e n s e ,  a n d  w e  a l s o  u p h o l d  h i s  

d e c i s i o n  t o  i n s t r u c t  t h e  j u r y  t h a t  H a ' s  m e n t a l  a b n o r m a l i t i e s  s h o u l d  

n o t  b e  c o n s i d e r e d  w h e n  d e c i d i n g  H a ' s  c l a i m  o f  h e a t  o f  p a s s i o n .

T h e  j u d g e m e n t  o f  t h e  s u p e r i o r  c o u r t  i s  A F F I R M E D .



C O A T S ,  J u d g e ,  d i s s e n t i n g .

I n  F o l q e r  v .  S t a t e . 6 4 8  P . 2 d  1 1 1  ( A l a s k a  A p p .  1 9 8 2 ) ,  w e  

c o n c l u d e d  t h a t  t h e  t r i a l  j u d g e  e r r e d  i n  f a i l i n g  t o  g i v e  a n  

i n s t r u c t i o n  o n  s e l f - d e f e n s e .  I n  t h a t  c a s e ,  w e  s t a t e d :

F r o m  h i s  o p e n i n g  s t a t e m e n t  i t  a p p e a r s  t h a t  
F o l g e r ' s  p r i m a r y  d e f e n s e  w a s  s e l f - d e f e n s e .
A l t h o u g h  h i s  d e f e n s e  w a s  e x t r e m e l y  w e a k ,  h e  d i d  
p r e s e n t  e v i d e n c e  f r o m  w h i c h  a  r e a s o n a b l e  j u r o r  
c o u l d  c o n c l u d e  t h a t  s e l f - d e f e n s e  e x i s t e d .  I t  
i s  o b v i o u s  w h y  a  t r i a l  j u d g e  w o u l d  b e  l e s s  t h a n  
i m p r e s s e d  w i t h  F o l g e r ' s  e x p l a n a t i o n  f o r  h i s  u s e  
o f  a  d a n g e r o u s  w e a p o n .  H o w e v e r ,  F o l g e r  w a s  
e n t i t l e d  t o  t r i a l  b y  j u r y  a n d  a  j u r y  s h o u l d  
h a v e  b e e n  i n s t r u c t e d  o n  h i s  s e l f - d e f e n s e  c l a i m .

I d . a t  1 1 3 - 1 4  ( f o o t n o t e  o m i t t e d )  . I n  a  f o o t n o t e  w e  w e n t  o n  t o  s a y :

W e  t h i n k  a  s t r o n g  a r g u m e n t  c a n  b e  m a d e  t h a t  a  
t r i a l  j u d g e  s h o u l d  e r r  o n  t h e  s i d e  o f  g i v i n g  
i n s t r u c t i o n s  o n  s e l f - d e f e n s e  s o  a s  t o  a v o i d  a  
n e e d l e s s  a p p e l l a t e  i s s u e  i n  c a s e s  i n  w h i c h  a  
w e a k  c a s e  f o r  s e l f - d e f e n s e  i s  p r e s e n t e d .  W e
a l s o  t h i n k  i n  a  c a s e  s u c h  a s  t h i s  w h e r e  s e l f -
d e f e n s e  i s  p r e s e n t e d  a s  a  p o s s i b l e  d e f e n s e ,
t h e r e  i s  a  d a n g e r  t h a t  t h e  j u r y  m a y  c o n s i d e r
i t s  o w n  u n d e r s t a n d i n g  o f  w h a t  s e l f - d e f e n s e  i s  
i n  t h e  a b s e n c e  o f  a n  i n s t r u c t i o n  f r o m  t h e  
c o u r t .  I t  s e e m s  p r e f e r a b l e  t o  h a v e  t h e  j u r y  
c o r r e c t l y  i n s t r u c t e d .

I d . a t  1 1 3 - 1 4  n . 3 .  I n  r e a c h i n g  t h i s  d e c i s i o n  i n  F o l q e r . w e  r e l i e d  

o n  d e c i s i o n s  o f  t h e  A l a s k a  S u p r e m e  C o u r t  w h i c h  w e  c o n c l u d e d  r e q u i r e d

t h e  t r i a l  j u d g e  t o  i n s t r u c t  o n  s e l f - d e f e n s e  e v e n  w h e r e  t h e  e v i d e n c e

s u p p o r t i n g  t h e  d e f e n d a n t ' s  s e l f - d e f e n s e  c l a i m  w a s  w e a k  o r  i m p l a u s i ­

b l e .  H o u s t o n  v .  S t a t e . 6 0 2  P . 2 d  7 8 4 ,  7 8 5  ( A l a s k a  1 9 7 9 ) ;  T o o m e v  v .  

S t a t e . 5 8 1  P . 2 d  1 1 2 4 ,  1 1 2 6  n . 6  ( A l a s k a  1 9 7 8 ) .  W e  h a v e  c o n s i s t e n t l y  

a d h e r e d  t o  t h i s  p r e c e d e n t .  S e e , e . g . . W i l l e t t  v .  S t a t e . 8 3 6  P . 2 d

9 5 5 ,  9 5 8  ( A l a s k a  A p p .  1 9 9 2 ) ;  C a r s o n  v. S t a t e . 7 3 6  P . 2 d  3 5 6 ,  3 5 9
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( A l a s k a  A p p .  1 9 8 7 ) .  I  s e e  o u r  d e c i s i o n  i n  t h i s  c a s e  a s  a  d e p a r t u r e  

f r o m  t h a t  p r e c e d e n t  a n d  c o n s e q u e n t l y  d i s s e n t .

H a ' s  p r i m a r y  d e f e n s e  w a s  s e l f - d e f e n s e .  I  a g r e e  t h a t  H a ' s  

d e f e n s e  s u f f e r e d  s e v e r e  p r o b l e m s  b e c a u s e  o f  t h e  t i m e  t h a t  e l a p s e d  

b e t w e e n  B u u ' s  a s s a u l t  a n d  t h e  m o m e n t  w h e n  H a  s h o t  B u u .  T h e r e ? i s  

l i t t l e  e v i d e n c e  t h a t  H a  h a d  a  n e e d  t o  d e f e n d  h i m s e l f  f r o m  B u u  a t  t h e  

t i m e  h e  s h o t  B u u .

H o w e v e r ,  d e s p i t e  t h e  p r o b l e m s  w i t h  h i s  d e f e n s e ,  H a  w a s  

e n t i t l e d  t o  a  j u r y  t r i a l ,  a n d  i t  s e e m s  t o  m e  t h a t  i t  w a s  H a ' s  r i g h t  

t o  h a v e  t h e  j u r y  d e c i d e  h i s  c l a i m  o f  s e l f - d e f e n s e  b a s e d  o n  p r o p e r  

i n s t r u c t i o n s .  S i n c e  J u d g e  S o u t e r  d i d  n o t  i n s t r u c t  t h e  j u r y  o n  s e l f -  

d e f e n s e ,  t h i s  p r o b a b l y  h a d  t h e  e f f e c t  o f  t a k i n g  H a ' s  d e f e n s e  f r o m  

t h e  j u r y .  T h e  j u r y  e i t h e r  d i d  n o t  d e c i d e  t h e  i s s u e  o f  s e l f - d e f e n s e ,  

o r  h a d  t o  d e c i d e  w h e t h e r  s e l f - d e f e n s e  e x i s t e d  b a s e d  u p o n  t h e i r  o w n  

u n d e r s t a n d i n g  o f  t h e  i s s u e .  E i t h e r  r e s u l t  s e e m s  t o  m e  t o  b e  

i m p r o p e r ,  a n d  u n d e r m i n e s  H a ' s  r i g h t  t o  a  j u r y  t r i a l .  I  t h e r e f o r e  

c o n c l u d e  t h a t  J u d g e  S o u t e r  e r r e d  i n  f a i l i n g  t o  i n s t r u c t  t h e  j u r y  o n  

s e l f - d e f e n s e  a n d  t h a t  h i s  a c t i o n  t e n d e d  t o  d e p r i v e  H a  o f  h i s  r i g h t  

t o  a  j u r y  t r i a l .  I  w o u l d  r e v e r s e  H a ' s  c o n v i c t i o n .
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The PEOPLE o f the State o f Colorado, Petitioner, 
v.

Robert Farrell W ILLNER, Respondent.
No. 93SC248.

Supreme Court o f Colorado,
En Banc.

July 18, 1994.
Rehearing Denied Aug. 15, 1994.

Defendant was convicted by jury o f first-degree murder and crime o f violence 
for a shooting death while victim attempted to repossess defendant's pickup 
truck. The Court o f Appeals reversed and remanded for new trial. Appeal was 
taken. The Supreme Court, Vollack, J., held that: (1) jury instructions 
accurately stated Colorado law on self-defense; (2) evidence supported 
instruction; and (3) admitting similar transaction evidence was not error. 
Reversed and remanded with instructions.
Scott, J., dissented and filed opinion.
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People v. Willner 
I  [4]
1 203 HOMICIDE 
1 203VIII Trial 
1203V III(C ) Instructions j 203k300 SELF-DEFENSE

1203k300( 15) k. Excluding or ignoring issues, defenses, or evidence as to 
duty to RETREAT.
Colo.,1994.
Defendant charged with murder for shooting death while victim attempted to 
repossess defendant's truck was not entitled to jury instruction explicitly 
explaining doctrine o f no-retreat given that defendant was initial aggressor 
and had not withdrawn or communicated withdrawal to victim; defendant ran 
down street chasing truck as victim slowly backed away and fired shots 
while three or four houses away from defendant's HOME. West's C.R.S.A. ss 18- 
l-704(2)(a), 3(a), 18-3-102.
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Donna Lee BECHTEL, Appellant, 
v.

STATE of Oklahoma, Appellee.
No. F-88-887.



Court o f Criminal Appeals o f Oklahoma.
Sept. 2, 1992.

Rehearing Denied Oct. 22, 1992.
After reversal o f defendant’s initial first-degree murder conviction by the 
Court o f Criminal Appeals, 1 738 P.2d 559, defendant was again convicted in 
the District Court, Oklahoma County, Richard L. Freeman, J., o f first-degree 
murder, and she appealed. The Court o f Criminal Appeals, Johnson, J., held 
that: (1) battered woman syndrome is substantially scientifically accepted 
theory, for purposes o f determining admissibility o f evidence o f such 
syndrome; (2) lapse o f three and one-half years between defendant's fatal 
shooting o f husband and psychological examination did not justify exclusion of 
expert testimony on battered woman syndrome in murder prosecution; and (3) 
defendant was entitled to requested instruction that State had burden to prove 
that defendant was not acting in self-defense.
Reversed and remanded.
Parks, J., filed opinion concurring in result.
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who did not provoke another with intent to cause an altercation has no duty 
to RETREAT, but may stand firm and use the right o f SELF-DEFENSE. 
Appellant's requested instruction reads: "In the law if Donna Lee Bechtel 
actually believed and had reasonable grounds to believe that she was in 
imminent danger o f death or serious bodily harm and that deadly force was 
necessary to repel such danger, she was not required to retreat or consider 
whether she could retreat safely. No woman is required to leave her HOME 
to avoid an attack, even if the attacker is another member o f the same 
household. A woman is entitled to stand her ground and use such force as 
is reasonably necessary under the circumstances to protect herself from 
serious bodily harm."
We note that the jury sent back the following inquiry regarding OUJI-CR 
748: "Does this mean an active confrontation must be taking place at the 
time, i.e. fighting or bickering at the time?" The trial court 
responded: "You have everything before you that you are permitted to 
have."

4. HEARSAY AND THE BATTERED WOMAN SYNDROME 
J [18] The trial o f this case was replete with objections based upon the 
Hearsay Rule. [FN15] Appellant attempted to offer testimony probative o f the 
reasonableness o f her apprehension o f fear o f the deceased. In so doing, she
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STATE o f Arizona, Appellee, 
v.

Larry Vernon THOMASON, Appellant.
No. 1 CA-CR 11915.

Court o f Appeals o f Arizona,
Division 1, Department A.

Aug. 22, 1989.
Review Denied Dec. 19, 1989.

Defendant was convicted by jury in the Superior Court, Maricopa County, Cause 
No. CR-152816, Michael D. Ryan, J., o f second-degree murder, and he appealed. 
The Court o f Appeals, Brooks, J., held that "crime prevention" defense is 
available only when home, its contents, or residents therein are being 
protected by use or threatened use o f physical force or deadly physical force 
against another.
Affirmed.
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prevention statute he was permitted to use deadly physical force to prevent an 
aggravated assault. The prosecutor merely argued that the evidence did not 
support the applicability o f s 13-411. The trial court refused the instruction 
without comment.

ARGUMENTS
On appeal, defendant continues to argue that the facts o f this case fit 
within s 13-411. Because the jury was not instructed accordingly, he points 
out that he was deprived o f the "no duty to retreat" provision o f s 13-411(B) 
as well as the presumption in s 13-411(C) that one preventing a crime is acting 
reasonably. In other words, he contends that the self-defense instruction 
alone was not an adequate or complete statement o f the defenses available to 
him.
The state answers by urging that defendant's requested instruction on crime 
prevention was adequately covered by the instruction on self-defense. The 
state does not address the fact that the instruction on SELF-DEFENSE did not 
include the absence o f a duty to RETREAT or the presumption o f reasonableness 
to which defendant would have been entitled under the crime prevention 
statute. We do not reach this issue, however, since we affirm the trial 
court’s refusal o f the instruction on other grounds. We find that s 13-411 is 
applicable only to persons protecting the HOME, its contents, or the residents 
within. Therefore, given the facts o f the case before us, defendant was not
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Elijah J. BROWN, Appellant, 
v.

STATE o f Alaska, Appellee.
No. A-93.

Court o f Appeals o f Alaska.
April 26, 1985.

Defendant was convicted before the Superior Court. Fourth Judicial District, 
Fairbanks, Jay Hodges, J., o f assault in the first degree, and he appealed.
The Court o f Appeals, Bryner, C.J., held that: (1) sufficient evidence, 
although it was only defendant’s own testimony, that defendant did not provoke 
dispute with erstwhile friend under circumstances that he knew or should have 
known would result in mortal combat existed to entitle defendant to have his 
self-defense claim, weak as it might be, properly determined by jury, and (2) 
placing burden o f proof for self-defense upon defendant charged with assault 
was plain and prejudicial error.
Reversed.
Singleton, J., concurred in part, dissented in part, and filed an opinion.
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CONCURRING/DISSENTING OPINION
that, with complete personal safety and with complete safety as to others, the 
person can avoid the necessity o f using deadly force by retreating, except 
there is no duty to retreat if the person is
(1) on premises which he owns or leases and the person is not the initial 

aggressor; or
(2) a peace officer acting within the scope and authority o f the officer's 

employment or a person assisting a peace officer under AS 11.81.380.
The shooting in this case took place in a bar that was not owned or leased to 
Brown. Brown was not acting as or on behalf o f a peace officer at the time. 
Consequently, in order to present a question o f SELF-DEFENSE to the jury, Brown 
was obligated to produce "some evidence" that he had attempted to RETREAT and 
thereby avoid his ultimate victim at the point when Brown reasonably became 
aware o f the potential threat to his life and the possibility that he might 
have to resoit to deadly force in SELF-DEFENSE. It seems to me the facts set 
out in Brown's brief establish that he recognized the potential need for deadly 
force in self-defense long before he entered the "party house" but did not 
avoid Miller at that point, though he could easily have done so. Brown sets 
out the facts as follows:
On November 4, 1982, around 6:00 p.m., E.J. went to Mary’s apartment to 

deliver some mail to his daughter Linda. He gave her the mail and saw Miller
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[his ultimate victim] and Mary [his wife] close together on adjoining couches. 
He had not noticed Miller's truck outside and was not expecting to see Miller 
there. EJ. asked what was going on and stated that Mary and Miller were the 
last people he expected to see so close together. Mary began yelling and 
Miller said he would leave. E.J. told him not to leave since EJ. was headed 
HOME. E.J. left and Miller followed him out. Miller pulled on E.J.'s sleeve; 
when E.J. turned, Miller put his hand on a .44 magnum in a holster beneath his 
parka. Miller threatened to blow E.J.'s "brains out" i f  he did anything. E.J. 
told Miller to take his hands o ff him and left.
After awhile, E.J. returned to Mary's apartment, determined to get to the 

bottom o f the whole affair. Mary and E.J. argued and she told him to get out 
and not come back. Mr. Brown informed her that he was going to do just that.
Mr. Brown returned to his house. He decided that Miller's threat was too 

much and that he wanted and needed to talk to Miller. Because he knew that 
Miller was armed with a .44 pistol, E.J. took his .22 rifle with him. Mr.
Brown took a cab to within a block o f the party house. Although he did not 
know that Miller would be there, E.J. was afraid o f what would happen if Miller 
saw him get out o f the cab in front o f the party house. Mr. Brown put two 
rounds in the rifle after he got out o f the cab.
When E.J. walked into the party house, Miller was standing at the bar very 
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CONCURRING/DISSENTING OPINION
close to the door. E.J. told him that he wanted to talk to him about
threatening him with the gun earlier. E.J.'s rifle was held in his left arm.
When E.J. told Miller that he wanted to talk with him, Miller asked what he 
wanted to talk about. E.J. responded *677 that he thought they should talk 
about Miller's threat and why he had "pulled a gun" on E.J.. Miller took a 
partial step, pulled his .44 magnum and pointed it at Mr. Brown. Mr. Brown 
fired first, striking Miller in the chest. Miller shot at E.J., barely missing 
his head. Mr. Brown fired a second shot into the ceiling. Mr. Brown and 
Miller then struggled over Miller's gun which had live ammunition remaining. 
The struggle went outside where Brown was able to disarm Miller and kicked 
the .44 away. Leon Miller, E.M. Miller's brother, and Tyrone Burkhead, a 
patron of the party house, separated them.
Citations to the record and footnote omitted.
Even if we construe the record most favorably to Brown, it is clear that he 
realized that Miller presented a substantial threat o f physical violence at the 
time of their first confrontation at Brown's wife's HOME. Nevertheless, Brown 
went to his own HOME, armed himself with a rifle, and sought Miller out to 
"talk to him [Miller] about threatening him [Brown] with a gun earlier." Under 
these circumstances, Brown's testimony establishes his recklessness. Brown 
therefore failed to establish some evidence that he attempted to RETREAT at the
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earliest practicable time as a matter o f law and, in my view, forfeited any 
right to claim SELF-DEFENSE. |  See Bangs v. State, 608 P.2d 1 (Alaska 
1980); |  State v. Millett, 273 A.2d 504,510 (Me. 1971). For this reason, I 
would not follow |  State v. Jackson, 382 P.2d 229 (Ariz. 1963), and other cases 
which, in my view, encourage violence by authorizing the kind o f conduct that 
Brown engaged in this case. Brown had a right to lead his life unobstructed by 
Miller. The fact that he knew Miller was armed and could be dangerous did not 
require Brown to hide in his room. I f  Brown feared Miller, Brown certainly 
could arm himself in order to go about his normal business so long as he did 
not intentionally seek Brown out. In my view, public policy precludes us from 
holding that Brown may arm himself with a rifle and seek out someone he has 
substantial reason to fear will shoot him in order to continue a confrontation.
I am not insensitive to Brown's predicament. Miller's threat to kill him no 
doubt hurt Brown's pride and may even have enraged him. To this extent, 
Brown's response was understandable. But on reflection, we should not give our 
approval to Brown's subsequent actions because to do so encourages extremely 
dangerous confrontations. Brown's testimony establishes that he went to the 
party house knowing that a violent confrontation was likely. His actions 
endangered every person present. It is fortunate that more people were not 
injured. I would hold that the statutory duty to retreat precludes a finding 
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Steve R. GARCIA, Appellant (Defendant), 
v.

The STATE o f Wyoming, Appellee (Plaintiff).
No. 83-21.

Supreme Court o f Wyoming.
Aug. 11, 1983.

Defendant was convicted in the District Court, Laramie County, Joseph F.
Maier, J., o f second-degree murder, and he appealed. The Supreme Court, 
Thomas, J., held that: (1) self-defense instruction emphasizing duty to 
retreat was proper, in light o f defendant's obvious opportunity to retreat 
prior to resorting to deadly force, and (2) trial court did not err in refusing 
to allow defendant's subpoenaed witnesses to testify at the preliminary 
hearing.
Affirmed.
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Bartlett, 170 Mo. 658, 71 S.W. 148 (1902); |  State v. Sunday, Mont., 609 P.2d 
1188 (1980); State v. Grimmett, 33 Nev. 531,112 P. 273 (1910); |  State 
v. Abbott, 36 N.J. 63 ,174 A.2d 881 (1961); Foster v. State, 8 Okl.Cr. 139,
126 P. 835 (1912); and Fowler v. State, 8 Okl.Cr. 130, 126 P. 831 (1912).
In his brief the appellant quotes from Mischke, Criminal LAW -HOM IC IDE-SELF- 
DEFENSE-DUTY to *1152 RETREAT, 48 Tenn.L.Rev. 1000 (1981). We are 
impressed with the fact that this theory seems to depend upon a person being 
without fault in bringing on an assault and may, according to some authorities, 
be restricted to his HOME or curtilage. While some courts have extended to 
other places the area within which the defendant can claim the benefit o f the 
rule, we do not perceive the circumstances o f this case as those in which the 
appellant can claim to be without fault.
|  [2] The appellant participated fully in the prior quarreling and conflict 
with Connelly. When he went into the kitchen to obtain the knife he had the 
option o f walking on out the door and going peacefully to his own home. There 
is nothing to indicate that his life was in imminent jeopardy at that time 
except his claim that it was. Instead he chose to take a knife from a kitchen 
drawer, return to the living room, and fatally stab Connelly. While the 
appellant may want to believe that those circumstances constitute self-defense, 
the law should not justify him in this aberrant style o f thinking.
This court previously has considered the defense o f self-defensi i homicide 
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The PEOPLE, Plaintiff and Respondent, 
v.

William Harris KING, Defendant and Appellant.
Cr. 20380.

Supreme Court o f California, In Bank.
Aug. 29, 1978.

Defendant was convicted before the Superior Court, Santa Clara County, William 
J. Fernandez, J., o f possession, following felony conviction, o f a firearm 
capable o f being concealed on the person, and he appealed. The Supreme Court, 
Manuel, J., held that: (1) use o f a concealable firearm in defense o f self or 
others in emergency situations is a defense to charge o f violating statute 
making it an offense for a felon or drug addict to have in his possession, 
etc., a firearm capable o f being concealed on the person, and (2) it was 
reversible error to refuse to give self-defense instruction in view o f evidence 
that defendant was located in apartment from which no safe egress was possible, 
that group of intruders were attempting to violently force entry into the 
apartment, that defendant and occupants were afraid, that one occupant gave 
defendant a pistol and that defendant shot only to frighten the intaiders.
Reversed.
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reasonably necessary and which would appear to a reasonable person, in the 
same or similar circumstances, to be necessary to prevent the injury which 
appears to be imminent."

'TvJIC No. 5.42 (1974 Revision): "A person may defend his HOME or 
habitation against anyone who manifestly intends or endeavors in a violent 
or riotous manner, to enter that HOME or habitation and who appears to 
intend violence to any person in that HOME. The amount o f force which the 
person may use in resisting such trespass is limited by what would appear 
to a reasonable person, in the same or similar circumstances, necessary to 
resist the violent or unlawful entry. He is not bound to retreat even 
though a retreat might safely be made. He may resist force with force, 
increasing it in proportion to the intruder's persistence and violence if 
the circumstances which are apparent to the homeowner are such as would 
excite similar fears and a similar belief in a reasonable person."
CALJIC No. 5.30: "It is lawful for a person who is being assaulted to 
defend himself from attack if, as a reasonable person, he has grounds for 
believing and does believe that bodily injury is about to be inflicted upon 
him. In doing so he may use all force and means which he believes to be 
reasonably necessary and which would appear to a reasonable person, in the 
same or similar circumstances, to be necessary to prevent the injury which 
appears to be imminent."
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CALJIC No. 5.51: "Actual danger is not necessary to justify self-defense.
I f  one is confronted by the appearance o f danger which arouses in his mind, 
as a reasonable person, an honest conviction and fear that he is about to 
suffer death or great bodily harm, and if a reasonable man in a like 
situation, seeing and knowing the same facts, would be justified in 
believing himself in like danger, and if the person so confronted acts in 
self-defense upon such appearances and from such fear and honest 
convictions, his right o f self-defense is the same whether the danger is 
real or merely apparent."
CALJIC No. 5.50: "A person who is threatened with an attack that justifies 
the exercise o f the right o f SELF-DEFENSE, need not RETREAT. In the 
exercise o f his right o f self-defense, he may stand his ground and defend 
himself by the use o f all force and means which would appear to be 
necessary to a reasonable person in a similar situation and with similar 
knowledge; and he may pursue his assailant until he has secured himself 
from danger if that course likewise appears reasonably necessary. This law 
applies even though the assailed person might more easily have gained 
safety by flight or by withdrawing from the scene."

FN4. The requested instruction stated: " If you find that William Harris 
King acted in self-defense, or in defense o f another, then in order to find
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STATE o f Oregon, Respondent, 
v.

Jimm Bob LOCKE, Appellant.
Court o f Appeals o f Oregon, Department 1.
Argued and Submitted Sept. 24, 1971.

Decided Oct. 19,1971.
Rehearing Denied Dec. 9, 1971. See 1 491 P.2d214.

Murder prosecution. The Circuit Court, Lane County, Edwin E. Allen, J., 
rendered judgment and defendant appealed. The Court o f Appeals, Langtry, J., 
held that instruction on duty to RETREAT as related to SELF-DEFENSE, without 
taking into conderation fact that defendant was in his HOME when victim 
physically assaulted him, was improper, even though defendant's own version o f 
altercation might justify inference that violence was over anJ victim no longer 
a threat, where defendant testified that victim had, within seconds o f 
shooting, repeatedly threatened to kill defendant and that defendant feared 
that victim would take pistol from third person and carry out his threat.
Reversed and remanded.
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State v. Locke
I  [1]j 203 HOMICIDE j 203VIII Trial 
1203V III(C ) Instructions 
1203k300 Self-Defense

1203k300(7) k. Applicability to issues and evidence in general.
Or. App. 1971.
Murder prosecution instruction on duty to RETREAT as related to SELF-DEFENSE, 
without taking into consideration fact that defendant was in his HOME when 
victim physically assaulted him, was improper, even though defendant's own 
version o f altercation might justify inference that violence was over and 
victim no longer a threat, where defendant testified that victim had, within 
seconds o f shooting, repeatedly threatened to kill defendant and that defendant 
feared that victim would take pistol from third person and carry out his 
threat.
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*367 **991 William Frye, Eugene, argued the cause for appellant. With 
him on the brief was Robert D. Woods, Eugene.
Walter L. Barrie, Asst. Atty. Gen., Salem, argued the cause for respondent.
With him on the brief were Lee Johnson, Atty. Gen., and John W. Osbum, Sol. 
Gen., Salem.

Before SCHWAB, C.J., and LANGTRY and THORNTON, JJ.

LANGTRY, Judge.
Defendant appeals from conviction o f second degree murder. He was charged 
with first degree murder.
The only assignment of error concerns the following jury instruction:
'I instruct you that, i f  you believe from the evidence and beyond a 

reasonable **992 doubt, that the defendant could have avoided any conflict 
between himself and decedent, without increasing the danger to himself, it was 
his duty to avoid such conflict, and RETREAT, and so to render a resort to the 
law o f SELF-DEFENSE unnecessary.'
This instruction, which states the general rule o f self-defense with reference 
to the duty to avoid conflict, was given twice-the second time when the jury 
requested additional instruction. Defendant excepted to it on both occasions 
because it placed an 'absolute duly' upon the defendant to retreat; thus, it 
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did not take into consideration the fact that the defendant was in his HOME 
when the deceased physically attacked him and he feared that the deceased would 
carry out threats he made to kill the defendant.
*368 The only part o f the transcript we have is the direct and cross- 
examination o f the defendant, which, by itself, presents the defendant's 
version o f the facts. This version apparently varies much from that o f other 
witnesses. In his testimony defendant said that he and the deceased, who was a 
man o f American Indian ancestry, whose grandfather was in the 'Battle o f Bull 
Run, or something, or Big Horn, or something * * *,' and a third person, whose 
name was Summers, had been drinking liquor extensively together-first at 
taverns and on the road and finally in defendant's home. He said that the 
deceased, without prior warning, slapped defendant from a chair in which he was 
sitting, and said:
'* * * 'You stole my country. I'm going to kill you white son-of-bitches." 
Defendant said that deceased kneeled or bent over him and
'* * * Every time I tried to get up, he hit me, or slapped me.»* * *
'He didn't say anything, except, 'I'm going to kill you white sons-of- 

bitchcs.' That's last ten things he said.'
Defendant, from the floor, requested Summers to get a pistol from a bedroom, 
where Summers knew it was, and stop the altercation. Summers got the pistol and
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Wayne Albert ROADS, Petitioner, 
v.

The SUPERIOR COURT o f the State o f California, IN AND FOR the COUNTY OF 
SISKIYOU, Respondent;

The PEOPLE o f the State o f California, Jane Skanderup, District Attorney for 
the County o f Siskiyou, and Thomas C. Lynch, Attorney General o f the State o f 

California, Real Parties in Interest.
Civ. 12284.

Court o f Appeal, Third District.
Aug. 14, 1969.

Hearing Denied Oct. 9 ,1969.
Proceeding for writ o f prohibition, after petitioner’s motion to set aside 
indictment on charges o f murder, possession o f narcotics, and possession o f 
narcotics paraphernalia had been denied by the Superior Court, Siskiyou County, 
which nevertheless granted motion severing further proceedings on homicide 
charge from those on narcotics charges. The Court o f Appeal, Janes, J., held 
that there was not sufficient probable cause to support charge o f murder.
Writ issued.
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Roads v. Superior Court In and For Siskiyou County 
I  [3]
1 203 HOMICIDE
1 203V Excusable or Justifiable Homicide 
1203k 108 SELF-DEFENSE 
§ 203k l 18 Duty to RETREAT

1203k l 18(3) k. When attack is on one's own premises.
Cal.App. 1969.
One may stand his ground and resort to use o f deadly force to repel an intruder 
in his HOME when it reasonably appears that such intruder intends to inflict 
serious bodily harm.
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The PEOPLE of the State o f California, Plaintiff and Respondent, 
v.

Phillip Anthony GARCIA, Defendant and Appellant.
Cr. 16110.

Court o f Appeal, Second District,
Division 1.
Aug. 8, 1969.

Defendant was convicted in the Superior Court, Los Angeles County, Paul G. 
Breckenridge, J., o f assault with a deadly weapon and he appealed. The Court 
o f Appeal, Lillie, J., held that bow and arrow held in Firing position with 
arrow pointed at victim in manner such that it could be Fired in an instant 
constituted deadly weapon, that aside from manner in which defendant held bow 
and arrow for use, he committed an assault with deadly weapon when he actually 
shot victim with arrow, as defendant's claim o f SELF-DEFENSE was question of 
fact foreclosed on appeal, and that victim o f assault was under no duty to 
RETREAT from in front o f his RESIDENCE, when defendant approached him with bow 
and arrow, but could exercise his right o f SELF-DEFENSE and fight by use o f all 
force and means apparently necessary.
Judgment affirmed.
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People v. Garcia 
8 [4]
I 37 ASSAULT AND BATTERY 
1 3711 Criminal Responsibility 
13711(A) Offenses 
137k62 Defenses

|  37k67 k. Self-defense.
Cal.App. 1969.
Victim o f assault with deadly weapon was under no duty to RETREAT but could 
exercise his right o r SELF-DEFENSE and stand his ground and defend himself by 
use o f all force and means apparently necessary where defendant approached 
victim in front o f victim's RESIDENCE carrying loaded bow with arrow pointed at 
victim. West's Ann.Pen.Code, s 245.
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take it away from him. * * * I hit him with my left. I kicked him real quick 
because I wanted to get rid o f the weapon. Then I was shot *522 and I went 
and got a stick and took it (bow and arrow) away from him.' The evidence 
clearly points to the conclusion that the arrow was indeed 'pointed at'
Godiness; that the bow and arrow had to be held in a firing position for the 
arrow to have been shot into Godiness' arm in the instant Godiness tried to 
disarm him; and **836 that only the pressure o f a 'loaded' bow could cause 
the arrow to go 'clean through' Godiness' arm--in one side o f his body and out 
the other--which indicates far more force than under the circumstances could be 
exerted to thrust the arrow by hand into Godiness' shoulder.
I  [3] [4] [5] [6] In any event, defendant committed an assault with a deadly 
weapon when he actually shot Godiness with the arrow. On the record before us 
appellant's claim o f self-defense was a question o f fact which is foreclosed on 
appeal. (People v. Davis, 1 63 Cal.2d 648 ,654 ,47 Cal.Rptr. 801,408 P.2d 
129.) The trial judge was not required to, and did not accept defendant's 
version o f what occurred (People v. Zilbauer, fl 44 Cal.2d 43, 48 -49 , 279 P.2d 
534; People v. Eggers, |  30 Cal.2d 676, 686, 185 P.2d 1); he was unimpressed 
with the verity o f his testimony and rejected defendant's assertion that around 
4 a.m. he returned to Godiness' RESIDENCE because he wanted to sell him the bow 
and arrows, and when attacked by Godiness, in self-defense thrust the arrow by 
hand into his shoulder. The evidence shows that defendant carried the loaded 
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bow with the arrow pointed at Godiness. Because o f the earlier challenge and 
the fact that defendant was 'coming like that' with the bow and arrow, Godiness 
was justified in his fear o f imminent danger and his belief that it was 
necessary to disarm him to protect himself. The record points to defendant as 
either an actual or apparent aggressor. Justification does not depend upon the 
existence o f actual danger but on appearances. In order that a person may 
avail himself o f the right o f self-defense it is sufficient that the appearance 
o f his assailant be such as to arouse in his mind, as a reasonable man, a 
belief that his assailant was about to commit great bodily injury on him.
(People v. Jackson, 1 233 Cal.App.2d 639, 641,43 Cal.Rptr. 817; People v.
Collins, |  189 Cal.App.2d 575, 588, 11 Cal.Rptr. 504.) Godiness was under no 
duty to RETREAT; in the exercise o f his right o f SELF-DEFENSE he could stand 
his ground and defend himself by the use o f all force and means apparently 
necessary. (People v. Collins, |  189 Cal.App.2d 575, 588, 11 Cal.Rptr. 504;
People v. Dawson, |  88 Cal.App.2d 85, 95, 198 P.2d 338; see also People v.
Holt, 1 25 Cal.2d 59, 63, 153 P.2d *523 21.) Under the circumstances here 
defendant could not justify his shooting Godiness as self-defense unless he 
'really and in good faith (had) endeavored to decline any further struggle' 
before the assault, (s 197(3), Pen.Code.) To do this he must have removed the 
necessity, actual or apparent, for Godiness to defend himself against his 
conduct. A man has not the right to provoke a quarrel, go to it armed, take
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STATE o f Arizona, Appellee, 
v.

Alvord JACKSON, Appellant.
No. 1263.

Supreme Court o f Arizona, En Banc.
May 29, 1963.

Defendant was convicted o f seconddegree murder. The Superior Court o f Apache 
County, J. Smith Gibbons, J., entered judgment, and the defendant appealed.
The Supreme Court, Struckmeyer, J., held that the Superior Court erred in 
rejecting evidence o f the defendant that the deceased carried a gun in his 
coat, that he had made threats to use it, and that defendant had been informed 
of such facts a week before the shooting o f the deceased, and that it was error 
to refuse to give defendant's requested instruction that a person is not 
required to retreat before he may act lawfully in self-defense.
Judgment reversed.

Copr. (C ) West 1995 No claim to orig. U.S. govt, works 
382 P.2d 229 R IO  OF 12 P 6 OF 18 PAC TERM 
(CITE AS: 94 ARIZ. 117, 382 P.2D 229)
STATE v. JACKSON 
I  [5]
1 203 HOMICIDE
1203V Excusable or Justifiable Homicide 
1203k 108 SELF-DEFENSE 
1203k 118 Duty to RETREAT

1203k l 18(1) k. In general.
Ariz. 1963
Defendant, who was charged with murder, did not waive right o f self-defense by 
returning to place o f altercation with deceased after having gone HOME to place 
of safety. A.R.S. s 13-462.
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STATE
v.

TUTTLE.
No. 907.

Supreme Court o f Arizona.
Oct. 15, 1941.

L. C. Tuttle was convicted o f murder in the first degree, and he appeals. 
Affirmed.
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pocket or attempt to use it. When defendant struck him with the knife, 
deceased knocked defendant down with his fists. The razor was later found on 
the floor o f the tent.
No exception is taken to the court's instructions and there could be none.

They **90 were full and fair. The court defined all the degrees o f homicide 
and submitted forms o f verdict for each degree, with proper directions. It 
defined the law o f SELF-DEFENSE, by one on his own premises, as follows:
'* * * you are instructed that when a person is assaulted in his own HOME by a 
person armed with a deadly weapon, and believes himself in danger o f great 
bodily harm or believes that his life is in danger, he need not RETREAT, but 
may take human life to prevent such felonious attack, and the taking o f human 
life under such circumstances is justifiable * * * and you must acquit 
defendant.' Those who see and hear the witnesses testify are in a much better 
position to weigh their testimony than we, and in passing on questions o f fact 
are more apt to be correct than we. The jurors had an opportunity to observe 
the manner and conduct o f the witnesses and by their verdict have said there 
was no necessity *120 for the defendant to take the deceased’s life to 
protect his own, under the facts and circumstances submitted to them. And, as 
said in the forepart o f this opinion, we cannot say the evidence was 
insufficient to support their verdict and the judgment.
I  [3][4] Counsel in their argument under (1) and (2) make the complaint that
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STATE
v.

PHILLIPS.
Supreme Court o f Washington.

July 1, 1910.
Department 1. Appeal from Superior Court, Okanogan County; E. W. Taylor, 
Judge.
Charles Phillips was convicted o f murder in the second degree, and he 
appeals. Reversed.

1. HOMICIDE (s 137*)--INDICTMENT--SUFFICIENCY.
An indictment charging that defendant killed deceased is not insufficient for 
failing to allege that deceased died within a year and a day from the 
infliction o f the wound.
[Ed. Note.-For other cases, see Homicide, Cent. Dig. ss 228-230; Dec. Dig. s 
137.*]
* For other cases see same topic and section NUMBER in Dec. Dig. & Am. Dig. 
Key No. Series & Rep'r Indexes
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complained o f imports anything mere than this. While the second instruction 
complained o f may be a correct statement o f the law in the abstract, it had no 
application to the facts before the court in this case. It was no doubt the 
established rule o f the common law that a person assaulted must RETREAT to the 
wall or warn his adversary to desist before taking his life in SELF-DEFENSE, 
provided always there was time and opportunity for making such RETREAT or 
giving such warning, in safety. But it was likewise an established rule o f the 
common law that: 'A man may repel force by force in defense o f his person, 
habitation, or property against one who manifestly intends or endeavors by 
violence and surprise to commit a Known felony, such as murder, rape, robbeiy, 
arson, burglary, and the like, upon either. In these cases he is not obliged 
to RETREAT, but may pursue his adversary until he has secured himself from all 
danger; and, i f  he kill him in so doing, it is called justifiable SELF- 
DEFENSE.' State v. Marfaudille, 1 48 Wash. 117, 92 Pac. 939, 14 L. R. A.
(N. S.) 346, and authorities cited. In other words the duty to retreat or warn 
has no application to one against whom a felonious assult is committed with a 
deadly weapon. It is idle to say that a person assaulted by a highwayman in 
the street, or by a burglar in his HOME, must RETREAT or give warning before he 
can lawfully *256 resort to the right of SELF-DEFENSE. Without attempting 
to pass upon conflicting testimony or the credibility o f witnesses, the rule as 
thus stated holds good in this case.
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