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HOUSE BILL NO. 244
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced:  3/8/95
Referred: Health, Education and Social Services, Judiciary Finance

A BILL
FOR AN ACT ENTITLED
"An Act relating to administrative establishment of paternity and establishing
paternity by affidavit; relating to child support enforcement; and providing for

an effective date."”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.50.160(d) is repealed and reenacted to mad
(d) If the mother was married at conception, durimg the pregnancy), or at birth.
the name of the husbandshall be entered on the certificate as the father of the child
unless
(1) paternity has been lawfully determined otherwise by a tribunal, in
which case the name of the father, if determinedby a tribunal, shall be entered; or

(2) both the mother and the mother's husband execute affidavits

/ attesting that the husband is not the father and that another man is the father, and the
) mother and the other man execute affidavits attesting that the other man is the father.
/ so long as the affidavits meet the requirements of (g) of this section.
11B0244« -|- 1 244
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* Sec. 2. AS 18.50.160(e) is repealed and reenacted to read: /
(e) If the mother was not married at conception,~furingthe jjregm”cy, or at
birth, the name of the father may not be entered on the certificate of birth, unless
(1) paternity has been lawfully determined by a tribunal, in which case
the name of the father, if determined by the tribunal, shall be entered;
(2) both the mother and the man to be named as the father have
/ executed affidavits attesting that that man is the father, so long as the affidavits meet
Ihe requirements of (g) of this section; or
(3) as otherwise specified by statute.
* Sec. 3. AS 18.50.160 is amended by adding new subsections to read:
(g) An affidavit under (d) or (e) of this section must meet the following

requirements:

(1) the affidavit must be executed by all required individuals; an
affidavit may be executed jointly, individually, or in combination of jointly and
individually: and

(2) if an affidavit is executed by more than one individual, the
signature of each individual must be individually notarized.

(h) in this section, unless the context requires otherwise, "tribunal” means a
court, administrative agency, or quasi-judicial entity authorized by law to determine
parentage”. AN &LAL

* Sec. 4, Anot i2/.020(a) is amended to read:
ANNEtANIT Agency shall

0) sc°k enforcement of child support orders [OF THE SUPERIOR

* COURTS] of the state in other jurisdictions and shall obtain, enforce, and administer

the orders in this state;
(2) adopt regulations to carry out the purposes of this chapter, including
regulations that establish
(A) schedules for determining the amount an c iligor is liable
to contribute toward the support of an obligee under this chapter and under
42 U.S.C. 651 - 669 (Title 1V-D, Social Security Act);

(B) procedures for hearings conducted under AS 25.27.170;
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[AND]

(C) subject to AS 25.27.025 and to federal law, a uniform rate
of interest on arrearages of support that shall be charged the obligor upon
notice if child support payments are 10 or more days overdue or if payment is
made by a check backed by insufficient funds; however, an obligor may not be
charged interest on late payment of a child support obligation, other than a
payment on arrearages, if the obligor is

(i) employed and income is being withheld from the
obligor's wages under an income withholding order;

(if)  receiving unemployment compensation and child
support obligations are being withheld from the obligor's unemployment
payments under AS 23.20.401; or

(iii) receiving compensation for disabilities under

LrrA/v. AS 23.30 and child support obligations are being withheld from the
R/Sb I obligor's compensation payments; and
j \ Al (D) procedures for estahlishine paternity, including
I Drocet/tires ft)r hearings:

(3) administer and enforce AS 25.25 (Uniform Reciprocal Enforcement
of Support Act);

(4) establish, enforce, and administer child support obligations
administratively under this chapter;

(5) administer the state plan required under 42 U.S.C. 651 - 669 (Title
IV-D, Social Security Act) as amended;

(6) disburse support payments collected by the agency to the obligee,
together with interest charged under (2)(C) of this subsection;

(7) establish and enforce administratively under this chapter, or through
the superior courts of the state, child support orders from other jurisdictions pertaining
to obligors within the state;

(8) enforce and administer spousal support orders if a spousal support
obligation has been established with respectto the spouse and if the support obligation

established with respect to the child of that spouse is also being administered; and

HU0244a 3 HB 244
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(9) obtain a medical support order as part of a child support order if
health care coverage is available to the obligor at a reasonable cost; the agency shall
consider whether adequate health care is available to the child through the Indian
Health Service or other insurance coverage before it orders an obligor to provide health
care coverage through insurance or other means; the medical support order must meet
the requirements of AS 25.27.063; [AND]

(10) act on behalf of the Department of Health and Social Services in
the enforcement of AS 47.07.025(b);

(11) establish, administratively or through court action, the

aternitv of a child;

(12) promptly provide to the Bureau of Vital Statistics, in a format
approved bv the bureau, anv final agency decision administratively establishing

V the paternity of a child born in this state; and
(13) act as the central registry for all child support orders.
Sec. 5. AS 25.27.°'2 is amended to read:

Sec. 25.27.022. ESTABLISHMENT AND ENFORCEMENT REQUESTS
FROM OTHER S3. TES. (a) The agency may act, under the laws of this state, upon
requests from similar state agencies in other states that operate child support
enforcement programs under 42 U.S.C. 651 - 669 (Title 1V-D Social Security Act) to
establish paternity and to establish and enforce a“dnst obligors) within this state
support obligations determined in other states.

(b) Requests from child support enforcement agencies in other states shall be
made by application containing the information that this state's agency requires and
including written authorization from the requesting state agency and the obligee for
this state's agency to initiate necessary action [NECESSARY TO ESTABLISH,
ENFORCE, AND COLLECT THE SUPPORT OBLIGATION ON THEIR BEHALF].

Sec. 6."A"25.27.040(ays amended to read:

(a) The agency mav [SHALL] appear on behalf of minor children or their
mother or legal custodian or the state and initiate efforts to have the paternity of
children born out of wedlock determined by the court. When the agency is a party to

a court [IN AN] action in which paternity is contested, it shall request and pay for

244 -4- 11110244a
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genetic testing [TESTS] and procedures under AS 25.20.050(0. The agency may
recover the costs of the tests as a cost of the court action, except that costs may not
be recovered from a person who is a recipient of aid under AS 47.25.310 - 47.25.420
(Aid to Families with Dependent Children).

* Sec.7. /"S 25.27JTIfi(c) is amended to read:

(c)When the agency is a party in a court [AN] action in which paternity is
V~rcontcsted, the agency shall move for a default judgment in a case that meets the
I */ conditions specified in AS 25.20.050(g).

* Sec. 8. A5'"27.075j”) is amended to read: J
(f}-Tfie agency shall retain the information received under (a), (d), and (e) of
this section for a particular employee only if the agency is responsible for establishing.
enforcing, or collecting a support obligation of the employee or if the employee is
a party to an administrative or judicial proceeding to determine the paternity of
a child. If the employee does not owe a support obligation or is not a party to a
paternity proceeding, the agency may not create a record regarding the employee, and
the information contained in the notice shall be promptly destroyed.
* Sec. 9. AS 25.27.085 is amended to read:
Sec. 25.27.085. SUBPOENAS. The agency, with the concurrence of the
commissioner of revenue, may subpoena persons, books, records, and documents
Hi to determine the extent and location of assets of any obligor who
is more than 45 days in arrears in a child support obligation established either by court
or administrative order: or
(2) to determine the paternity of a child under AS 25.27.165.
* Sec. 10. AS 25.27.140(a) is amended to read:
(@) If no support order has been entered, the agency may establish paternity
and a duty of support utilizing the procedures prescribed in AS 25.27.160 - 25.27.220
and may enforce a duty of support utilizing the procedure prescribed in AS 25.27.230 -
25.27.270. Action under this subsection may be undertaken upon application of an
obligee, or at the agency’s own discretion if the obligor is liable to the state under
AS 25.27.120(a) or (b).

* Sec. 11. AS 25.27 is amended by adding a new section to read:

HB0244n HB 244
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h  ADMINISTRATIVE PROCEEDING, (a) Upon application from a mother, custodian.
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\ / proceedings to determine the paternity of a child born out of wedlock.

(b) In order to initiate a paternity proceeding administratively, the agency shall
serve a mother and putative father, as appropriate, with a notice of paternity and
financial responsibility. The notice shall be served personally as set out in Alaska
Ru'e of Civil Procedure 4(d) or by registered, certified, or insured mail, return receipt
requested, for restricted delivery only to the person to whom the notice is directed or
to the person authorized under federal law to receive that person's restricted delivery
mail. The notice must be accompanied by

(1) an administrative order requiring that the mother, child, and putative
father submit to genetic testing to be arranged by the agency;
(2) an administrative order requiring the putative father to provide

financial information, as defined by the agency in regulation, within 20 days after
service of the notice; all financial information provided to the agency under an order
under this paragraph shall be held confidential by the agency, according to any
applicable regulations; and
(3) a notice of right to informal conference, to be held within 20 dnvs

(ifter~ceipt of an admission of paternity or service upon the parties of genetfc test
/fesuh

(c) A person served with a notice of paternity and financial responsibility shall
file a response, admitting or denying paternity and providing the required financial
information, within 20 days after the date of service of the notice of paternity and
financial responsibility. If the putative fatherqgidmipl paternity, the agency shall issue,
within 20 days after the admission of paternity, a decision establishing paternity. If
the putative father(“cnies paternity, the putative father shall submit to genetic testing,
as provided in (b) of this section, within 30 days after the date of service of the notice
of paternity and financial responsibility.

(d) Upon receipt of genetic test results, the agency shall serve on the putative

father notice of the test results and of the date for the informal conference. Service

HB 244 -6- 1180244a
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of the notice shall be made by first class mail. If the genetic test results aro”negativc)
under the standard set in AS 25.20.050(d), the agency shall issue a finding of.
nonpaternity within 20 days after the agency's receipt of the test results. Jf the genetic
test results are positive under the standard set igTAS~25!20!050(dL)the agency shall
issue an informal conference decision within 20 days after the agency's receipt of the
test results.
— =

(e) If the agency issues a decision establishing paternity under (d) of this
section, the putative father is entitled to a formal hearing if a written request for
hearing is served on the agency by certified mail, return receipt requested, within 30
days after the date of service of the agency's decision.

(f) If a request for a formal hearing ismade under (e)of this section, an

execution under AS 25.27.062 and 25.27.230 - 25.27.270 may notbe stayed unless the

putative father posts security or a bond in the amount of child support that would have
been due under the informal conference decision pending the decision on the formal
hearing. If no request for a formal hearing is made under (e) of this section, the
informal conference decision establishing paternity is final.

(g) If a request for a formal hearing ismade under (e)of this section, the
hearing officer shall consider the -evidence applying the standards set in
AS 25.20.050(d).

(h) If a putative father who requests a formal hearing under (e) of this section
fails to appear at the formal hearing, the hearing officer shall enter a final decision
establishing paternity.

(i) The agency may recover any costs it pays for genetic tests required by this
section, except that costs may not be recovered from a person who is a recipient of aid
under AS 47.25.310 - 47.25.420 (Aid to Families with Dependent Children).

(j) After a child's paternity has been established under the law, the agency may

not issjc a decision or finding under this section that changes the child's paternity.

* Sec. 12. AS 25.27.180(a) is amended to read:

(a) Within 20 days after [OF] the date of the hearing, the hearing officer shall

adopt findings and a decision determining whether paternity is established and

whether a duty of support exists and, if a duly of support is found, the amount of

HB0244a -- tilt 244
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periodic payments or sum for which the alleged obligor is found to be responsible.
* Sec. 13. AS 25.27.180(c) is amended to read:

(¢) A decision regarding support rendered under (a) of this section is
modified to the extent that a subsequent order, judgment, or decree of a superior court
is inconsistent with the decision entered under (a) of this section.

* Sec. 14. AiS 25.27.210(a) is amended to read:

(@) Judicial review by the superior court of a final administrative [AN
'AGENCY] decision establishing paternity and establishing or modifying a duty of
support or amounts of support due may be obtained by filing a notice of appeal in
accordance with the applicable rules of court governing appeals m civil matters. A
notice of appeal shall be filed within 30 days after [OF] of the decision.

Sec. 15. AS 25.27.210(c) is amended to read:

(¢) The complete record includes

(1) the notice and finding of financial responsibility or the notice of
paternity and financial responsibility:

(2) the request for a hearing;

(3) the decision of the hearing officer,;

(4) the exhibits admitted or rejected;

(5) the written evidence;

(6) all other documents in the case, including decisions of the agencv.
Sec. 16. AS 25.27.230(a) is amended to read:

(a) At the expiration of 30 days after [FROM EITHER] (1) the date of
distribution of an income withholding order under as 25.27.062, [OR] (2) the date of
service of a notice and finding of financial responsibility under AS 25.27.160, or (3)
the date of service of a decision establishing paternity \mder AS 25.27.165(c) or
(d). the agency may assert a lien upon the real or personal property of the obligor, in
the amount of the obligor's liability.

Sec. 17. AS 25.27.250(a) is amended to read:

(a) At the expiration of [EITHER] (1) 15 days after [FROM] the date of

service of an income withholding order under AS 25.27.062 or notice under

AS 25.27.150, or (2) 30 days after [FROM] the date of service of a notice and finding

244 8 HB0244n
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of financial responsibility under AS 25.27.160, or (3) 30 days after service of a
decision establishing paternity under AS 25.27.165(c) or (d). the agency may issue
to any person, political subdivision, or department of the state "n order to withhold and
deliver property.

* Sec. 18. TRANSITION: REGULATIONS. The Department of Revenue, child support
enforcement agency, may immediately proceed to adopt regulations to implement the changes
made by this Act. The regulations take effect under AS 44.62 (Administrative Procedure Act),
but not before January 1, 1996.

* Sec. 19. Section 18 of this Act takes effect immediately under AS 01.1C.070(c).

* Sec. 20. Except as provided in sec. 19 of this Act, this Act takes effect January 1, 1996.

HBO244a -9- HB 244
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State of Alaska
OFFICE OF THE GOVERNOR

Jrsr.AU

March 6, 1995

The Honorable Gail Phillips
Speaker of the House
Alaska State Legislature
State Capitol

Juneau. AK 99801-8881

Dear Speaker Phillips:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am transmitting a bill
relating to the administrative determination of paternity by the Department of Revenue,
child suppoit enforcement division (CSED) and addressing the establishment of paternity

based on voluntary acknowledgement of paternity by appropriate parties.

The bill would amend relevant portions of the laws currently found in AS 25.27 to allow
CSED to administratively determine the paternity of children. The bill also amends

AS 18.50.160, relating to the identification of parents on birth certificates by voluntary
acknowledgement. The bill does not affect any existing court rules.

Under recent federal regulations adopted in December 1994, time frames for the
establishment of paternity and support orders have been significantly shortened. In order
to determine how best to meet these deadlines, CSED has reviewed the relevant Alaska
statutes and its administrative procedures to identify areas that could be handled more
efficiently than under the current state statutes and regulations. One such area is the
determination of paternity. Under current state law, such determinations may only be

made by a court.

This bill establishes a procedure by which CSED may determine paternity administra-
tively. without resort to the courts. Under the proposed statute changes, CSED may
initiate an administrative proceeding to determine paternity upon application of the child’s
mother or guardian or upon application of the State of Alaska or of another state. The
proceeding is initiated through service of a Notice of Paternity and Financial
Responsibility, together with an administrative order requiring the parties to submit to

GOVERNOR®"S TRANSMITTAL LETTER



The Honorable Gail Phillips
March 6, 1995
Page 2

genetic testing. Unless paternity is admitted or the alleged father fails to respond to the
notice. CSED's determination of paternity will be based upon the results of the genetic
testing and other evidence. In conjunction with the paternity proceeding. CSED also may
establish the amount of the support obligation, which CSED is already permitted to do
under existing law.

Through an appeal process, the bill safeguards the alleged father’s rights with respect to
the determination of paternity. Once CSED has issued its finding of paternity, the alleged
father may request a formal hearing, after which the alleged father also will be entitled to
judicial review if a timely appeal is filed with the superior court.

The bill amends the state law relating to the identification of parents on a child's birth
certificate. The bill would allow the Bureau of Vital Statistics to enter a father's name on
a child's birth certificate based on voluntary acknowledgements of paternity by the
appropriate parties. If the child was bom in wedlock (and, thus, the mother's husband is
the legally presumed father), affidavits must be provided by the mother, her husband, and
the alleged father, attesting that the husband is not the child’s father and that the alleged
father is the father of the child. If the child was bom out of wedlock, affidavits are
needed only from the mother and the alleged father, attesting that the alleged father is the
child’s father.

The bill also recognizes the growing use of administrative procedures in addition to or in
place of judicial proceedings in the establishment of paternity and the establishment and

enforcement of support orders. The changes proposed in the bill are intended to increase
the efficiency of the child support enforcement process by allowing CSED and, in certain
cases the parties themselves, to determine the paternity of children.

I urge prompt consideration and passage of this bill.

Sincerely,



HB 244 -SB 116

This bill provides for the administrative establishment of paternity, and for
paternity tobe established based upon the affidavits of the child"s mother, her
husband, and another man who is the child"s father. The benefits and important
features of the bill include the following:

. Paternity cases are currently handled only by Alaska®s courts. Providing for
establishment of paternity by CSED will speed up the establishment and
enforcement of child support orders.

. The statute allows for paternity establishment through the courts or the agency.
More complicated cases will generally be referred to court.

. Administrative establishment of paternity will allow CSED tomeet federal
deadlines for support order establishment, assuring continued federal funding.

. Paternitymay be established administratively based on the putative father's
acknowledgement of paternity or based on genetic test results according to the
standard set forth inAS 25.20.050.

. The administrative paternity procedures are designed togive full due process,
including service of the notice of paternity and financial responsibility by
formal service rules; opportunity toobject to genetic test results; and
availability of full administrative hearing procedures followed by opportunity for
court review.

. In the case of a child born inwedlock who isnot the natural child of the
husband, paternitymay be established by affidavit of the mother, the husband
and the other man who is the father of the child. This will avoid the expense
and delay of filing a paternity action where all relevant parties agree.

"INFORMATIONAL BULLETS"
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FISCAL NOTE )
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STATE OF ALASKA
1995 LEGISLATIVE SESSION
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Revision Ostt.
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Expandttufei/Riivonues: fThominas o< Ooiurs)
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personal services 0.0 00 0.. 00 0.0 0.0
TRAVEL 00 0.0 00 0.0 0.0 0.0
CONTRACTUAL 00 0.0 00 0.0 0.0 00
SUPPLIES 00 00 00 0.0 0.0 00
1 EQUIPMENT 00 00 00 00 00 00
1 LANO 4 STRUCTURES 00 0.0 00 00 00 0.0
J GRANTS. CLAIMS 00 0.0 00 0.0 0.0 00
1 MISCELLANEQUS 00 0.0 00 0.0 0.0 0.0
i TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
1 CAPITAL EXPENDITURES 00 1 0.01 0.0! 0,01 QQ] gol
:CHANGES INREVENUES 0 0 0 0" 0 0
FUND SOURCE (Thoutsna* ol Ooilsrs)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
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ANALYSIS:  (Attach a separate page #necessary)

This bill establishes authority for the Child Support Enforcement Division of the
Department of Revenue to establish paternity by an administrative process.
CSED exloects child support collections on behalf of AFDC children to increase

as aresult of this legislation.
AFDC aﬁplicants assign to the State the _rié;ht to collect child support on hehalf of
AFDC children. When CSED collects child support on behalf of an AFDC child,

the first $50 per month is paid to the AFDC family. Fifty percent of the amount
collected is transferred as GF Program Receipts to the AFDC component of the
Assistance Payments BRU. The remainder is paid to the federal government to

COMMITTEE

-offset-fectefai-AFBC costs.
Pteoiiea by: Jim Nordlund. Director /n. tlL — I Cuibn WA, . Phone. 465-2610
Ovllion- Divinon of Public Amtunct t Y 0al6: 316,55
Approver! by Com Ksrca Perdue, CommmioBH SEEey = A Oate: Lok oy j
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Revision Oate: BILL NO. Li *j -»04i

ANALYSIS (cont):

The GF Program Rece|pts transferred to the AFDC component are used in
place of GF Match funds.
Assumptions:

We assume that the GF Program Receipt rp funds transferred from CSED to the
AFDC program offset AFDC GF Match funds doilar-for-dollar.

Calculations:

CSED prercts the following amounts of increased GF Program Re eipts to he
transferred to the AFDC Component as a result of this legislation:

FY 96: 425.0
FY 97- FY 01: 850.0 per year
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No._

Bill Version: hb 244
FISCAL NOTE (H) Publish Date: 3/3 9~

STATE OF ALASKA
199 LEGISLATIVE SESSION
Revision O ate : _ Dept. Affected: Department of Law
Title: * . administrative establishment of paternity and ~ BRU: Legal Services
establishing paternity fyaffidavit.. child suppon enforcement. Component: Operations
Sponsor: Rules by Request ol the Governor
Requester: Governor's Ofhce/OMB COMPONENT SERIAL NO. 0093
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Progrram Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any currant year [FY95) cost: * 0.0

POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0

PART-TIME
TEMPORARY

ANALYSIS: (Attach 3 separate page if necessary)

This bill wouid allow the Child Suppon Enforcement Division to administratively determine the paternity
of children. The bill also amends AS 18.50.160, relating to the identification of parents on binh cenificates by
voluntary acknowledgement.

The bill establishes a procedure by which CSED may determine paternity administratively, without reson
to the couns. Under the proposed statute changes, CSED may initiate an administrative proceeding to
determine paternity upon application of the child's mother or guardian or upon application of the State of Alaska
or of another state. The proceeding is initiated through service of a Notice of Paternity and Financial
Responsibility, together with an administrative order requiring the parties to submit to genetic testing. Unless
paternity is admitted or the alleged father fails to respond to the notice, CSED's determination of paternity will
be based upon the results of the genetic testing and other evidence. In conjunction with the paternity
proceeding, CSED also may establish the amount of the support obligation, which CSED is already permitted to

. %V . /USD?.
Prepared by: Fiichard I. Peques, Director Phone:  465-3672
Qivision: Administrative Services Division/r,' / j /- .2/ Date: . 3/6/95
A" _i"u X ,
Approved by Commissioner: Bruce M. Botelho, Attorney General Oate: 3/6/95
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*™S LEGISLATIVE OFFICE
For further distribution information, call the Governor®s Legislative Office
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FISCAL NOTE

"STATE OF ALASKA BILL NO.
1995 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

do under existing law.

Through an appeal process, the hill safeguards the alleged father’s rights with respect to the
determination of paternity. Once CSED has issued its findings of paternity, the alleged father may request a
formal hearing, after which the alleged father also will be entitled to judicial review if a timely appeal if filed with

the superior court.

CSED does not require the Department of Law’s assistance in CSED’s administrative proceedings, except
in extreme circumstances. Consequently, the bill will not have a fiscal impact for the Department of Law.

Page 2 of 2
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Date Referred: March 8, 1995 FUPTHER REFERRALS: Judiciary

Finance

Date of Committee Action: H N fRE>

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB 244

HOUSE BILL NO. 244 PATERNITY; CHILD SUPPORT ENFORCEMENT

"An Act relating to administrative establishment of paternity and establishing paternity by affidavit; relating to

child support enforcement; and providing for an effective date."

recommends it be replaced [ ] the same title

with the following committee substitute [ 1a new title

[ j additional referral to . Committee
[ | attached amendment(s)
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I J fiscal note(s) , fer] fiscal note(s)
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HOUSE BILL NO. 255
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY REPRESENTATIVES OGAN, Kohring, Bunde

Introduced:  3/15/95
Referred: Judiciary, Finance

A BILL
FOR AN ACT ENTITLED

"An Act creating the crime of negligent vehicular homicide."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section |I. AS 09.55.580(f) is amended to read:

(f) A person whose act or omission constitutes the felonious killing of another
person may not recover damages for the death of that person either directly or as a
personal representative of that person's entate. Ir. this subsection, a "felonious killing"
means a crime defined by AS 11.41.100 - 11.41.140, other than AS 11.41.133.

* Sec. 2. AS 11.41 is amended by adding a new section to read:

Sec. 11.41.133. NEGLIGENT VEHICULAR HOMICIDE, (a) A person
commits the crime of negligent vehicular homicide if, with negligence, the person
operates a propelled vehicle in a manner that causes the death of another person.

(b) In this section, a person acts with "negligence" when the person fails to
perceive an unjustifiable risk of harm to a person; the risk must be of such a nature
and degree that the failure to perceive it constitutes a deviation from the standard of
care that a reasonable person would observe in the situation.

HBO255a -1- HB 255
Ny vieC Ul iined [HEIED B BAAEHE]



(c) Negligent vehicular homicide is a class A misdemeanor.

* Sec. 3. AS 13.11.305(g) is amended to read:

sS (g) In this section, a "felonious Killing" means a crime defined under

(AS 11.41.100 - 11.41.140, other than AS 11.41.133.

-2- HBO255a
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Representative Scott Ogan
House District 27

SPONSOR STATEMENT

To: House Committees of Referral for HB 255
From: Representative Scott

Re: HB 255

Date: March 17, 1995

KB 255, "An Act creating the crime of negligent vehicular homicide"”, is a bill
designed to fill an existing gap in Alaska's criminal code. Unfortunately, it has taken the
recent loss of several lives to illustrate the need for this legislation.

Under current Alaska law, drivers are not held accountable when their careless and
irresponsible use of a motor vehicle takes a human life. Unless a prosecutor can prove that
the driver at fault acted with "criminal negligence,” which is an extremely ditiicult standard
to meet, there is no penalty available greater than a traffic ticket. The offender typically
does not even lose his or her driver's license. While no one wishes to be vindictive towards
someone who is responsible for a fatal accident, the lack of any criminal sanctions means
that dangerous drivers are free to continue placing others at risk.

HB 255 simply states that ifa driver operates his or her vehicle negligently, and takes
someone's life in the process, society is no longer prepared to brush it off with a simple
offering of condolences. The bill makes taking the life of another while driving a vehicle
negligently a class A misdemeanor. Negligence is defined as failing to use the type of care
or caution that a reasonable person would use under the circumstances. A class A
misdemeanor is an appropriate classification for the proposed crime, as it gives a judge
sufficient flexibility in sentencing to impose jail terras for repeat offenders, or a more
moderate sentence of, perhaps, a driver's license revocation and fine or suspended
imposition of sentence where the offender has no prior criminal history.

I urge you to support this much needed bill.



MEMO

To: Brian Porter. Chair

From: Anne Carpeneti
Committee Counsel

Subject: HB 255

Date: April 12, 1995

I am writing a brief memo on the referenced bill, because the
more | read it and think about it, the more troubling it becomes to me.

The bill creates Negligent Vehicular Homicide as an A
misdemeanor. The troublesome part is that it uses a tort standard of
conduct as the negligence standard. Although there are often similarities
between tort and criminal law, the general rule has been that for negligent
conduct to be criminal, it must constitute a greater leap from ordinary care
than mere civil negligence.

Attached are some pages from LaFave and Scott, Substantive
Ciminal Law , 1986 edition. Section 3.7 discussessome of these ideas.
Title 11 of the Alaska Statutes defines criminal negligence in terms of a
gross deviation from the standard of reasonable care. AS 11/81/900
(a)(4) (also attached).

This bill would be a significant change in our criminal law, and
one which would inan important way change the philosophical
underpinnings of our criminal code.



Sec. 11.UL640. Applicc™on fll A, i1.3i

NOTES TO DECISIONS

Cited in Cole v. State, 828 P.2d 175
(Alaska Ct. App. 1992«

Article 6. Definitions.

Section
900. Definitions

Sec. 11.81.900. Definitions, (@) Forpurposes of this title, unless
the context requires otherwise,

(D a person acts "intentionally" with respect to a result described
by a provision of law defining an offense when the person 3 conscious
objective is to cause that result; when intentionally causing a particu—
lar result is an element of an offense, that intent need not be the
person 3 only objective;

(2 a person acts "knowingly"™ with respect to conduct or to a cir—
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established ifa
person isaware ofa substantial probability of its existence, unless the
person actually believes itdoes not exist; a person who isunaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly”Wwith respect toa result or toa circum—
stance described by a provision of law defining an offense when the
person isaware ofand consciously disregards a substantial and unjus—
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea—
sonable person would observe in the situation; a person who Iis
unaware ofa risk ofwhich the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(@ a person actswith "criminal negligence”Wwith respect to a result
or to a circumstance described by a provision of law defining an of—
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standard of care that a reason—
able person would observe in the situation.

() In this title, unless otherwise specified or unless the context
requires otherwise,

85



-"C- ch chTL
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e :.W’liin aoi *Mfclefuiso.1 But ioi Hie inuiic.pml, os wc liavt* seoiR,

something more than negligence » required lor criminal liability*-. Toi

progress from ordinary negligence to some greater fault (greater than(y . -

negligence though less than intention or knowledge) which the criminal
iuw ordinarily requires, the components of ordinary negligence which
may be varied are the above two—(1) the unreasonable-risk component
and (2) the objective-standard component. To repeat: (1) we may
require that the defendant’s conduct create a risk greater than simply
an unreasonable risk, or (2) while requiring only an unreasonable risk,
we may require that the defendant have a subjective awareness of the
unreasonable risk he creates, or (3) we may require both the higher risk
and an awareness of that higher risk.

Before leaving negligence as a basis for criminal liability, it should
be noted that there is something of a dispute as to whether criminal
liability should, on principle, ever be based upon objective negligence.
It has been suggested that the threat of punishment for negligence
cannot serve to deter people from negligent conduct; one who is
unaware of the risk he is creating cannot be deterred from creating it
by thoughts of punishment if he creates it.4 But others have argued
that the threat of punishment for risk-creating does tend to make
people think harder about the risks created by their conduct, thus
tending to reduce risky conduct and so to promote public safety, the
great object of tne criminal law.b

WESTLAW REFERENCES o .
risk /3 tak! creat! /s harm injury /s criminal crime punishment

(b) Criminal Negligence. Though the legislatures and the courts

have often made it clear that criminal liability 18 generally requires
more fault than the ordinary negligence which will do for tort liability,
they have not so often made it plain just what is required in addition to
tort negligence—greater risk, subjective awareness of the risk, or both.
Statutes are sometimes worded in terms of "gross negligence" or

"culpable negligence” or "criminal negligence,” without any further 1

13 Thus an intended homicide or bat-' 16. The principal crimes which may be

tery may be justified on the ground of self- committed by some tvno of negligence

defense. a matter of "affirmative defense" greater the - 'ort no .ce, though less
which depends on whether the defendant than intt a oluntary man-
was free from negligence in believing that  slaughter jaicery, discussed
his adversary was about to attack him and at 8§ 7.12. m b. ~wever, that there
that he had to kill or wound the adversary are types of ii./olti", manslaughter and
in order to protect himself. See § 5.7. battery other than the type committed by

conduct amounting (o criminal negligence.

. e Thua for manslaughter there is (1) intend-

23' rlz;ax\:)telsg Eaztd;(zjlé 1960); G. Williams, ed-bodily-harm-ceusing-unintended-death
P : ' manslaughter, and (2) misdemeanor-man-
15. Holmes, J., in Commonwealth v. slaughter; and for battery there is (1) ir-

Pierce, 130 Mass 165 52 Ani.Rep. 264 tended-bodily-harm battery, and (2) misde-

(1804) (the leading case on applying an  meanor-battery.

objective standard of negligence for man-

slaughter); Model Penal Code § 2.02, Com-

ment at 243 (1985).

14. ). Hall, Ceneral Principles of Crimi-

329
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8 &7 BASIC PREMISES OF CRIMINAL LAW Ch. 3

realize the risk for criminal law, though he need not for tort law.” In
applying thus subjective test for criminal negligence, it would seem that
a person can be said to realize the risk which his conduct entails not
only (@ when he directly knows it to be risky but also (b) when he
knows that he does not know whether it is risky or not, and in fact it is
risky.2L
(©)] Lastly, a few cases quite clearly spell out that criminal liability

requires both greater risk and subjective realization of that risk. Thus
in a case wherein the defendant, having previously suffered blackouts
and having been warned by his doctor not to drive alone, was driving
alone when he suffered another blackout, so that his car went out of
control and killed another motorist, the defendant was held guilty of a
statutory crime punishing one who causes death while driving a car "in
wilful and wanton disregard for the rights or safety of others.” The
court stated that one is guilty of "wilful and wanton disregard” where,
knowing of the existing conditions "and conscious from such knowledge
that injury will likely or probably result from his conduct, and with
reckless indifference to the consequences,” he goes ahead with his
conduct.2

Much of the source of the confusion in the law lies in the criminal
statutes, which have used expressions like "gross” and "culpable”
negligence and "wilful and wanton” disregard of safety without defin-
ing these terms. The courts thus have had to do their best with little
guidance from the legislature, with varying results.3 The Model Penal

20. Trujillo v. People, 133 Colo. 186, 292
P.2d 980 (1956) (manslaughter), noted in 28
Rocky Mt.L.Rev. 409 (1956).

Some cases clearly spell out a subjective
test without making it clear whether in
addition the degTee of risk must be higher
than for ordinary negligence. Thus in two
manslaughter cases where the defendant,
practicing as a physician, prescribed a fatal
treatment or medicine for his sick patient,
it was held that the defendant could not be
guilty of manslaughter if he honestly be-
lieved that his treatment or medicine
would cure; a subjective standard was thus
required. State v. Schulz, 55 lowa 628. 8
N.W. 469 (1881); Rice v. State, 8 Mo. 561
(1844). Cf. Commonwealth v. Pierce, su-
pra.

21. Thus Hart. The Aims of the Crimi-
nal Law, 23 Law & Contemp.Prob. 401, 416
(1958). suggests that the defendant in Com-
monwealth v. Pierce, supra note 15, who
wrapped kerosene rags about his patient’s
body may have been subjectively negligent
even though he thought his treatment
would cure. Though he did not directly
realize the possibility of harm, he did real-
ize (1) his own deficiency in appraising the

possibility of harm (not having had the
special training and knowledge of a doctor)
and (2) the risk which such a deficiency
created.

22. State v. Gooze, 14 N.J.Super. 277,
81 A.2d 811 (1951) (subjective standard is
apparent from word "conscious”; high risk
from the expression "injury will likely cr
probably result"). Another such case is
Bussard v. State. 233 Wis. 11.288 N.W. 187
(1939) (though defendant was "negligent in
a high degTee" he is not guilty of "gross
negligence" manslaughter without subjec-
tively realizing the high degree of risk his
conduct entailed), noted at 1941 Wia.L.Rev.
25. 27.

23. See, e.g., Lupro v. State, 603 P.2d
468 (Alaska 1979) (crime of negligent homi-
cide requires "re. .less disregard of conse-
quences"); McCreary v. State, 371 So.2d
1024 (Fla.1979) (manslaughter statute re-
quiring "culpable negligence" means
"reckless disregard,"” but statute using
recklessness standard means a degree of
negligence "more than a mere failure to
use ordinary care"); Thompson v. State,
554 P.2d 105 (OKI.Crim.App.1976) (homi-
cide in "reckless disregard of the safety of

332



Ch. 3

RECKLESSNESS AND NEGL IGENCE

Code, however, sets forth definitions for the terms "recklessness" Mand
"negligence - 2s and in most recent recodifications the Model Penal
Code approach has been substantially followed.2Z®

others" is established by "want of the usu-
al and ordinary care”).

24. "A person acts recklessly with re-
spect to a material element of an offense
when he consciously disregards a substan-
tial and unjustifiable risk that the materi-
al element exists or will result from his
conduct. The risk must be of such a na-
ture and degree that, considering the na-
ture and purpose of the actor's conduct and
the circumstances known to him, its disre-
gard involves a gross deviation from the
standard of conduct that a law-abiding per-
son would observe in the actor’s situation.”
Model Penal Code § 202(2Xc). Thus, the
Code defines recklessly in terms of both
greater risk and subjective awareness. For
a detailed assessment of this formulation,
see Treiman, Recklessness and the Model
Penal Code, 9 AmJ.Crim.L. 281 (1901),
which also notes at 370-86 the extent to
which the Code formula has been adopted
in modern codes.

25. "A person acts negligently with re-
spect to a material element of an offense
when he should be aware of a substantial
and unjustifiable risk that the material
element exists or will result from his con-
duct. The risk must be of such a nature
and degree that the actor’s failure to per-
ceive it. considering the nature and pur-
pose of his conduct and the circumstances
known to him, involves a gross deviation
from the standard of care that a reasona-
ble person would observe in the actor's
situation." Model Penal Code § 202<2Xd).
Thus, the Code defines negligence in terms
of greater risk and the objective standard.

26. Ala.Code 1975. § 13A-2-2; Alaska
Stat. 11.81.900; Ariz.Rev.Stat. § 13-105;
Ark.Stats. § 41-203; Colo.Rev.Stat. 183—
501; Conn.Gen.Stat.Ann. § 53a-3; Del.
Code tit. 11, § 231; Hawaii Rev.Stat.
§ 702-206; I11.-S.H.A. ch. 38. Cp 4-6. 4-7;
Ky.Rev.Stat. 501.020; Me.Rev.Stat.Ann.
tit. 17-A, § 35, Vernon’s Ann.Mo.Stat.
§ 562.016; Mont.Code Ann. 45-2-101;
Neb.Rev.Stat. § 28-109; N.H.Rev.Stat.
Ann. 629:2; N.J.Stat.Ann. 2C:2-2; N.Y .-
McKinney’s Penal Law § 1505; N.D.Cent.
Code 12.1-02-02; Or.Rev.Stat. 161.085; Pa.
Cons.Stat Ann. tit. 18 § 302; S.D.Cod.
Laws 22-1-2; Vernon’s Tex.Code Ann., Pe-
nal Code § 6.03; Utah Code Ann.1953, 76-
2-103; West's Rev.Code Wash.Ann.
9A.08.010. The Ala., Alaska, Ariz., Colo,,
Conn., Del., Me., Mo., Tex, Utah and

Wash, negligence standards are labelled
"criminal negligence"; the Ky. statute is
labelled "recklessness"; the Ky. negligence
standard is labelled "recklessness”; the
Ky. recklessness standard is labelled "wan-
tonly"; and the Mont. recklessness stan-
dard is labelled "negligence.”

Some of the modern codes, however, use
quite different definitions. As to reckless-
ness, there is West's Ann.Ind.Code 35-41-
2-2 ("engages in the conduct in plain, con-
scious. and unjustifiable disregard of harm
that might result and the disregard in-
volves a substantial deviation from accept-
able standards of conduct"); Kan.Stat.Ann.
21-3201 (“under circumstances that show a
realization of the imminence of danger to
the person of another and a reckless disre-
gard or complete indifference and uncon-
cern for the probable consequences of such
conduct"); La.Stat.Ann.-Rev.Stat. 14:12
("there is such disregard of the interest of
others that the oPender’s conduct amounts
to a gross deviation below the standard of
care expected to be maintained by a rea-
sonably careful man under like circum-
stances ); and Ohio Rev.Code § 290122
("when with heedless indifference to the
consequences, he perversely disregards a
known risk that his conduct is likely to
cause a certain result or is likely to be of a
certain nature. A person is reckless with
respect to circumstances when, with heed-
less indifference to the consequences, he
perversely disregards a known risk that
such circumstances are likely to exist").
As to negligence, there is Ohio Rev.Code
§ 2901.22 (“when, becuuse of a substantial
lapse from due care, he fails to perceive or
avoid a risk that his conduct may cause a
certain result or may be of a certain na-
ture”), S.D.Cod.Laws 22-1-2 ("a want of
attention to the nature or probable conse-
qguences of an act or omission which a
prudent man ordinarily bestows in acting
in his own concerns"); and Wyo.Stat.1977,
8§ 6-1-104 ("a great or excessive deviation
from that standard of care which a reason-
able, prudent person would exercise under
the same cr similar circumstances to avoid
a substantial and unjustifiable risk of
harm").

Compare People v. Calvaresi, 188 Colo.
277, 534 P.2d 316 (1975) (where legislature
departed from Model Penal Code formula-
tion by adding "reasonably should be
aware" to definition of recklessness, so

333



Representative Scott Ogan
House District 27

SPONSOR STATEMENT

To: House Committees of Referral for HB 255
From: Representative Scott O gaiv~r"")

Re: HB 255

D ate: March 17, 1995

HB 255, "An Act creating the crime of negligent vehicular homicide", is a bill
designed to fill an existing gap in Alaska's criminal code. Unfortunately, it has taken the
recent loss of several lives to illustrate the need for this legislation.

Under current Alaska law, drivers are not held accountable when their careless and
irresponsible use of a motor vehicle takes a human life. Unless a prosecutor can prove that
the driver at fault acted with ‘criminal negligence,” which is an extremely difficult standard
to meet, there is no penalty available greater than a traffic ticket. The offender typically
does not even lose his or her driver’s license. While no one wishes to be vindictive towards
someone who is responsible for a fatal accident, the lack of any criminal sanctions means
that dangerous drivers are free to continue placing others at risk.

HB 255 simply states that if a driver operates his or her vehicle negligently, and takes
someone's life in the process, society is no longer prepared to brush it off with a simple
offering of condolences. The bill makes taking the life of another while driving a vehicle
negligently a class A misdemeanor. Negligence is defined as failing to use the type of care
or caution that a reasonable person would use under the circumstances. A class A
misdemeanor is an appropriate classification for the proposed crime, as it gives a judge
sufficient flexibility in sentencing to impose jail terras for repeat offenders, or a more
moderate sentence of, perhaps, a driver’s license revocation and fine or suspended
imposition of sentence where the offender has no prior criminal history.

I urge you to support this much needed bill.
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Representative Scott Ogan

House District 27

SECTIONAL ANALYSIS

To: House Committees of Referral for HB 255
From: Representative Scott

Re: Sectional Analysis of HB 255

Date: March 17, 1995

The following is a sectional analysis of HB 255, "An Act creating the crime of
negligent vehicular homicide."

Section 1: Section 1 adds a provision to AS 09.55.580(f), which is the statute that
prohibits someone who has committed a felonious killing of another from obtaining a
damage award for the victim’s death. The provision currently defines "felonious killing™ as
any crime numbered AS 11.41.100 - 11.41.140. Negligent Vehicular Homicide, however,
would fall within this numerical range, and is only a misdemeanor, Section 1 therefore AS
modifies 09.55.580(f) to avoid classifying a misdemeanor as a felony in that section.

Section 2: Section 2 adds a new crime againsi the person to AS 11.41 called
"Negligent Vehicular Homicide™. The elements of the crime are causing the death of
another while operating a motor vehicle with negligence. Negligence is defined as a failure
to perceive an unjustifiable risk of harm to a person, when that failure is a deviation from
the standard of care that a reasonable person would observe in the circumstances. This new
crime would be a class A felony.
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17 fast (jitnzooocl Lane - St. Louis, "Missouri 63122
february 8, 1994

Mandates! Directives! That"s ail we seem to hear from our
federal brethren m Washington, D.C. States have recognized the
burden these mandates and directives have created at the state
level. Unlike the feds the states can"t print money to cover
their debts. Patrick Henry put it this way, "(Y)our rich, smug,
fine, fat, federal officers - the number cf collectors of taxes
and excises - will outnumber anything from the states. Who can

cope with the excise man and the tax man?"

3ve when sn ?rdor lew tiexes is tienieueci fcy S
court, how are you to respond to such an order? How do states
begin to question or even re~ect the orders of the federal courts
when even the United States Supreme Court upholds as
constitutional a lower federal court order to levy a direct fax
increase upon the citizens of a city? Hew do you respond to what
we believe is a violation of not only the Constitution of that
state, but as we also believe the Constitution of the United
States?

With this 1in mind Missouri State Senator Walt Mueller and |
visited a federal judge m his office, and 1in the capacity of an
elected state official and as a private citizen posed that very

question. We were notified that such action was part cf an
ongoing case and as such, he would not discuss it. We were then
directed to leave. This action by the judge was not unexpected,

out it was felt that his orders needed to be questioned. *We felt
it was a legitimate question to pose inasmuch as the Constitution
of the United States is quite clear in that the judiciary has
never been granted the power to tax.

When a federal Juage claims that he cannot discuss judicial
directives which violate the constitution of a state with a
member of the legislative branch of government, something 1is
drastically wrong. So what does one do when the judiciary
mandates direct taxes and Congress refuses to challenge the
federal court®"s usurpation of Article 1 powers as they pertain to
taxation? Our answer 1is to rein in the power that the judiciary
has usurped by asking other states to join our call for an
amendment to the Constitution that will put a stop to this
judicial grab for power. Action must be taken now. We need your
help and active support of this proposed amendment.

John R. Stoeffler
Chairman, The Madison Forum
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As each of you consider our reguost to join the growing
number of states which are calling upon Congress to submit to the
states an amendment to the United States Constitution that would
limit the power of the federal jJudiciary to levy or increase
taxes, we ask you to consider the 1implications of federal court
intervention in state budgets should a balanced budget amendment
become a reality. A number of individuals have.

Former United States Senator John C. Donforth stated in
February of 1994, "A balanced-budget amendment would be a

disaster if federal courts were able to increase taxes or cut
spending."

United States Senator Paul Simon stated these same concerns
as early as 1992 when he noted that the Supreme Court could 1issue
a court order requiring Congress to bring the budget into

balance. "l don"t think that will happen 1in the immediate
future. I"m not sure but that 30 or 40 years from now the court
might not be in a position to order Congress to comply." Suppose

the courts themselves did in fact become the agents of
enforcement.

Judge Robert 1II. Bork did not feel that such an initiative is
impossible. Judge Bork cited Missouri vs. Jenkins which afflrmed

the power of the court to oversee fiscal policy calling such
actions "a dismal prospect.”

United States Senator Robert Byrd shared his concern over
the potential for federal court mischief 1in determining fiscal
policy. "It would . . .bring the judicial branch into the
equation, and to that extent our representative democracy would
become less of a representative democracy."

Syndicated columnist James J. Kilpatrick stated lils concern
over the federal courts propensity to usurp Congress®" power of

the purse. "In recent years federal judges have not hesitated to
order states and localities to raise taxes in order to carry out
judicial decrees. Judges have turned themselves 1into school
superintendents, prison wardens ond state legislatures. Who or

what would restrain them in the matter of declaring ways to
achieve a balanced budget? My own distrust 1is massive."

Former United Stales senator Tom Eagleton stated in a
commentary which appeared 1in the St. Louis Post Dispatch on

February 2, 1994 "The proposed (balanced budget amendment) means
either too much or too little -- take your pick. Only the



OFFERED IN THE HOUSE
TO: HB 255

Page 2, line 1
Delete "A"
Insert "B"

AMENDMENT

BY REPRESENTATIVE FINKELSTEIN



Maslut Jitate legislature

Mouse of “pregentatities State Capitol, Room 120
House Judiciary committee JuneauAlaska OSOI-HS2
January 23, 1996
TO: Members of the House Judiciary Committee
FROM: Tom Meyer, commit™VIrite
RE: Materials for HB 255 for 1/24/96 meeting

Attached are update materials to be included in your bill packets already
in your possession from last session.
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|
FISCAL NOTE

STATE OF ALASKA |
1996 LEGISLATIVE SESSION

Revision Date:

BILL NO. HB 255

|
D@0k AftecteO:  Alaska Court System

Title: Negligent homicide by automobile

BRU: Trial Courts

Component;

Sponsor: Rep. Q

Requestor; Housngaundiciary
Expenditures/Revenues

| OPERATING EXFENDITURES
| PERSONAL SERVICES
ITRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT [
LAND A STRUCTURES
GRANTS & CLAIMS [
MISCELLANEOUS |
TOTAL OPERATING 0.0

FY 97

CAPUAL EXPENDITURES

CHANGE IN REVENUES ()

Fund Source
| 1002 Feceral Receipts
1003 GF Match
1004 GF 0.0
1005 GF/Program Receipts
1037 GF;Mental Health
Other
TOTAL 0,0

Estimate of any current year (FY 96) cost: None
Positions
Full-Time |

Part-Time |
Temoorary |

ANALYSIS:  (Attach a separate pace if necessary)

No fiscal Impact. See attached analysis.

C. S. Christensen IlI. Staff Counsel
Alaska Court System

Prepared by:
Agency:

COMPONENT SERIAL NO.

(Thousands ol Dollars)
FY 99 FYOO

I

|

0.0 0,0 0.0

(Thousands of Dollars)
|

I
0.0 0.0 0.0

0.0 0.0 0.0

Approved by: - Arthur H. Snowden, II, Administrative Director t

Alaska Court System

Agency.

1 768

FY 01

0.0

0.0

0.0

Phone:
Date:

Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIESTO GOVERNOR™S LEGISLATIVE OFFICE

10140AM
Rev 1/9%

,un;; Uma

FY 02

0.0

0.0

0.0

264-0228
0t/23/96

01/23/99

Page 1 of 2



Alaska Court System
Fiscal Analysis
HB 255

HB 255 establishes the crime of negligent vehicular homicide as a class A
misdemeanor. This crime uses the civil negligence standard of conduct, rather than
the stricter criminal standards of conduct currently used when prosecuting avehicular

homicide.

According to the Department of Law, in 1994 there were 70 fatal vehicular accidents
resulting in 85 fatalities. Approximately 25 of those fatalities resulted in a person
being charged with some form of felony homicide. If this bill were to become law, the
Department of Law estimates that approximately two-thirds of the remaining cases
(37 cases) would result in misdemeanor vehicular homicide charges. Most of these
cases are currently being prosecuted as another misdemeanor, such as Assault 4,
Reckless Endangerment or Reckless Driving. However, the different standards of
conduct for this new charge will probably result in a different trial rate and trial length,
affecting both judicial time and jury costs. The differences cannot reasonably be

predicted at this time.

Page 2 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO: CSHB 255(JUD)

1996 LEGISLATIVE SESSION

Revision Date: ~ 1/11/% Dept. Affected: '
Title:  Negligent Homicide by Automabile BR%: Blgt%lrlgle%?c ggy

, Component: Driver Services
Sponsor:  Representative Ogan
Requestor:  H. Jud. COMPONENT SERIAL NO. 0500

OPFRATING Y97 FYR FY 99 FYno fy M
PERSONAL SFRVICFS
TRAVEL
CONTRACTUAI
SUPPLIES
E?J\l‘JIPMENT
D & STRUCTURES
GRANTS CLAIMS

MISCELLANEOUS
TOTAL OPERATING - - -a. -

CAPITAI FXPENniTIJRFS | -n. 01 . -0-

CHANGE INREVENUES( ) -0- -0- -0- -0-
Rovcnuo Coda

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receiots
100fi GF/MHTIA

Other
TOTAI -0- J). 41- -n- o,

Estimate of current year (FY 96) impact; S

POSITIONS:

FULL-TIME 0
PART-TIME 0
TBMPQEIARY 0 0

ANALYSIS: (Attach a separate page if necessary.)
It is anticipated that passage of this bill will not have significant impact on the Division of Motor Vehicles.

o o
O oo
[N e]

Prepared By: ~ Juanita Hensley Phone:  465-2650
Division: Motor Vehicles Date:  1/11/96
Approved by Commissioner: _ Date:  1/11/96
Agency: Ronald L Otte, Dent, of Public Safety

[N

fy n?

41-

41-

[N e]

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor®s Legislative Office

Page 1of 1



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA .
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 16, 1996
SUBJECT: Criminally negligent Homicide - CSHB 255(JUD),

Draft, Dated 1/12/96 (Work Order N0.9-LS0694\F)

TO: Representative Brian Porter
Attn: Tom Meyer

FROM: Gerald P. Luckhaupt
Legislative Counsel

Enclosed is the CS(JUD) you requested. As I told Tom on the phone | have two comments
about the bill draft.

1. The Judiciary Committee amended a part of the title to ""An Act raising the penalties for
negligent vehicular homicide The trouble with this amendment is that the bill draft
raises the penalties for the crime of "'criminally negligent homicide' which can be committed
in any number of ways not involving the use of a vehicle and which requires the defendant
to act with criminal negligence, not mere negligence. Therefore, it is my opinion that the
subject of the bill is not adequately expressed in the title of the bill as required by Art. II, §
13 of the Alaska Constitution. To remedy this problem, | recommend that the committee
delete the words ""negligent vehicular homicide' appearing on page 1, line 1of the bill draft
and insert the words "‘criminally negligent homicide™ in their place.

2. Insec. 2 of the bill draft the revocation of an operator’s license is authorized for negligent
driving. Negligent driving is codified at AS 28.35.045 and is an infraction punishable as
provided in AS 28.40.050. AS 28.40.050 provides that an infraction is a non-criminal
offense with a fine of not more than $300 and not resulting in loss of an operator's license.
Since sec. 2 of the bill authorizes the loss of an operator's license for negligent driving, the
committee added a bill section 3, which provides that while an infraction does not usually
result in a loss of an operator’s license, in cases of negligent driving it will. The trouble here
is that if a person can lose an operator's license for negligent driving, an infraction, that
offense probably can no longer be considered a minor offense that does not give rise to a
right to ajury trial, right to counsel, and other procedural rights. Classifying negligent
driving as an infraction while providing for the revocation of operators' licenses for its
violation, is inconsistent with the statutory scheme of AS 28.35 and the specific explanation
of the effects of an infraction in AS 28.40.050(d). Therefore, you may want to reconsider
the exception we are providing in AS 28.40.050(d) and instead amend the negligent driving



Representative B rian Porter
Joanuary 16, 19096

Page 2

section, AS 28.35.045 to make the violation of that section a misdemeanor, and set forth a
specific penalty that could, if you so choose, mimic the penalty currently provided for
negligent driving that merely provides a fine and does not include ajail term. This would
still not be a minor offense and would require ajury trial, but at least this new offense would
be consistent with the statutory scheme of AS 28.35 and no longer be inconsistent with
AS 28.40.050(d).

You may also want to consider the rather significant fiscal effects that may result
from this change due to the required provision of jury trials and other procedural protections.

GPL:pl:klb
96-017.pIm
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9-LS0694\F -

Luckhaupt
1/16/96

CS FOR HOUSE BILL NO. 255(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES OGAN, Kohring, Bunde

A BILL
FOR AN ACT ENTITLED
"An Act raising the penalties for negligent vehicular homicide; and relating to the

revocation of drivers’ licenses for negligent driving."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.41.130(b) is amended to read:
(b) Criminally negligent homicide is a class B [CLASS C] felony.
* Sec. 2. AS 28.15.181(a) is amended to read:

(@) Conviction of any of the following offenses is grounds for the immediate

revocation of a driver’s license, privilege to drive, or privilege to obtain a license:

(1) manslaughter or negligent homicide resulting from driving a motor
vehicle;

(2) a felony in the commission of which a motor vehicle is used;

(3) failure to stop and give aid as required by law when a motor
vehicle accident results in the death or personal injury of another;

(4) peijury or making a false affidavit or statement under oath to the

-1- CSHB 255(JUD)
NevEBe Ui iied [[H D BT BASEE]



WORK DRAFT WORK DRAFT WORK DRAFT

1 department under a law relating to motor vehicles;

2 (5) operating a motor vehicle or aircraft while intoxicated;

3 (6) reckless driving;

4 (7) using a motor vehicle in unlawful flight to avoid arrest by a peace
5 officer;

6 (8) refusal to submit to a chemical test authorized under
7 AS 28.33.031(a) or AS 28.35.031(a) while under arrest for operating a motor vehicle,
8 commercial motor vehicle, or aircraft while intoxicated, or authorized under
9 AS 28.35.031(9);

10 (9) driving while license, privilege to drive, or privilege to obtain a
11 license, canceled, suspended, or revoked, or in violation of a limitation;

12 (10) negligent driving.

13 * Sec. 3. AS 28.40.050(d) is amended to read:

14 (d) An infraction, as provided for in (c) of this section, is not considered a
15 criminal offense and may not result in imprisonment, nor is a fine imposed for the
16 commission of an infraction considered a penal or criminal punishment; nor may the
17 commission of a single infraction result in the loss of a driver’s license or privilege to
18 drive or register vehicles in this state, except as may result under AS 28.15.181(a) or
19 from the accumulation of points under AS 28.15.221 - 28.15.261 [, OR THE

REGISTRATION OF VEHICLES]; nor does a person cited with an infraction have a

right to trial by jury or to court-appointed counsel.

CSHB 255(JUD) -2-
Neviec Unhr e [HEED
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE TOOHEY

TO: HB 274

Page 1, lines | - 2:

Delete ", including provisions for certain penalties"

Page 7, line 3:

Delete "and"

Page 7, line 6. after "provided':
Insertand
(5) advice to the person being detained that the person has the right

to elect whether a proceeding providing court review is open or closed to the public™

Page 8, after line 15:
Insert a new subsection toread:
id) A person who is the subject ot a court proceeding initiated under
AS 18.15.136 or 18.15.137 may elect to have the hearing open or closed to the

public.”

Page 9, lines 15 - 16:

Delete all material.
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STATE OI- ALASKA' Bl Y e s ioon i1s mz7el
1905 LEGISLATIVE SESSION (|-|) Publish Gate
Revision Data: . Dept. Adociud; Health end Social Services’
Titla: - Tuberculosis Control Program sru: tate Health Services
. Component: Epidemiology
sponsor:  GOVEMOI'S BI||. COMPONENT SERIAL NO. 296_
Requestor:  GOVEMOI'S Office Sedlso (SN#)
Expendltuma/Revenues (Thousands of Dollari)
OPERATING FY96 FYO97 FY98 FY99 FYOO FYO01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

[CAPtTAL EXPENDITURES j [ | I
ICHANGES IN REVENUES ( ) | I

FUND SOURCE (Thousands of Dollara)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1000 GF/MHTIA

Other (please specify)
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Eatlmata of any current yew (PY95) coat: >0.0

mMMITTPP T0 PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
OQUIWIW I/ 1CC wUr» Forfurther distribution information, call the Govenor's Legislative Office

tw i/e6iebr><no.xi«yt)AS.DHSS Pago 1 of 1



FISCAL NOTE No.; 3 -.
STATE OF AI.ASKA
i <A D Publish Uau:®. my:,

1995 LECISLAIIVfc.NASKvI
Revision Date: Department Affected; Administration
Title: “An Act refafing 0. The Slate”S.TubercuiQsiS-Control BRU: Eublic.D,etend9LAa.enc.y

rogram. A —— Component; Public.P.ejgndeCAagncy.

ponsor. Ru[es Commitiee
Requestor:  Governor COMPONENT SERTAL NO. 163[
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO FY 01

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

UNO & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 00

.CHANGE 1M-BEVENUES..I—)_ 0 &t ZZE

1002 Federal Receipts

1003 GF Match

1004 GF ,

1005 GF/Program Receipts

1006 GFIMHTIA

OTHER

TOTAL Q ... 0Q .. QQ .. QQ QQ co

Estimate of any current year (FY 95) cost: S 0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

The Public Defender (PD) has no information regarding the extent to which tuberculosis is a problem in this state, or the
frequency with which this bill would be used in a way which would trigger PD representation. Assuming that involuntary
detention for tuberculosis diagnosis/treatment will be infrequent, the PD anticipates no fiscal impact.

P[ePared kfX: ﬂohn B. Salemii. Director Phone: (9071264-4412
Division: Public Defender Agency Date:

Approved by Commissioner:  Mark Bover

Agency: Department of Administration Date: "

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR"™S LEGISLATIVE OFFICE
For further distribution information, call the Governor®s Legislative Office

COPY Paae 1 of



FISCALNOTE

STATE OF ALASKA
195 LE(i ISL*VrrVF. "SESStON

Revision Date:

Titde: *An-Actifilaiing 1o the state™s.general lubercuiosis control

grogram..“:
ponsor: Rules

Requestor:

EXPENDITURES/REVENUES:
OPERATING EXPENDITURES FY 96

PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING

CAPITAL EXPENDITURES

CHANGEJfILBEYEMUES-(_I

FUND SOURCE:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

OTHER
TOTAL

Estimate of any current year (FY 95) co9t: $ -0-

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY.

ANALYSIS: (Attach a separate page If necessary.)

There IS no fiScal IMpact to the office of Public Advocacy.

Prepared by Brant McGeg, Director
Division: * Office of Public Advocacy

Approved by Commissioner.  MarX Bover
Agency: Department of Administration

No, 2
Bill Version: hb,
(H) Publish Date.

Department Affected: Administration
BRU: Office of Public Advocacy
Component: Office_ci_Public Advocacy

COMPONENT SERIAL NO. 43

(Thousands of Dollars)

FY 97

FY 98 FY 99 FYOO

(Thousands of Pol

Bgone: _27ZM684_
fe;

Date;

v__
3/22795

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™S LEGISLATIVE OFFICE

COMMITTEE COPY
Rev: 01/95

For further distribution information, call the Governor®s Legislative Office

Page.
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mllVersion?274

FISCAL NOTE (Hi Pubiisn HatP  i/2s. Vi
&Tati.of Alaska.
1995 LEGISLATIVE SESSION
Revision D a te : , . DeBt. Affected: Department of Law
Title: T BRU: . Legal Services
rogram including provisions Tor %en.« n penaltjes...* .Component; Operations
pONSor. Rules RegMest of the Governor
Requester. Governor's Office/OMB .COMPONENT SERIAL NO. 0093
Expenditures/Revenues (Thousands of Dollars)
PERATING EXPENDITURES FY 96 FY 97 FY 93 FY 99 FY 00 Fy 01
PERSONAL SERVICES
TRAVEL
gONTRACTUAL
PPLIES

FQUIPMENT

LAND & STRUCTURES

GRANTLS, CLAIMS

M&)S%_ B%’EFR(XLIJIRIG 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
ICHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
r Match

1 F
1005 GF/Proaram Receipts
1008 CEMETIA oo

i 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY95) cost: $ 0.0

FI):CL)J%ITQIRI/ISE 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME ' ' ' ' | '
TEMPORARY

ANALYSIS: {Attach a separate page if necessary)

This bill would update the state's general tuberculosis control program and the involuntary detention
laws for those persons who have infectious tuberculosis but are unable or unwilling to seek treatment or take
safeguards to protect the public against infections. The hill seeks to correct deficiencies in the existing law in
respect to recognizing due process requirements of the United States and Alaska constitutions. The bill will
allow the court to address the merits of the decision of confinement in these cases rather than focus its review
on arguments regarding alleged constitutional deficiencies in the process to support a detention decision. This
S corrtectlve legislation that does not have an effect on the existing caseload, and there will not be a fiscal
impact.

Prepared by: fFA{i'rh'rkJI._P_ Ues, Direc Phone..  465-3672
ngg%n: y A m%?stratl e Service Date:  3/15/95
Approved by Commissioner; Bruce M. Botelhc/Attorney General Date:  3/15/95
Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*S LEGISLATIVE OFFICE
COMMITTEE COPY?0Lfurther distribution information, call the Governor's Legislative Office

(Rev 10/941 95fisno.xIs/DBR Page 1 of 1



F (> I t'
PR U}

Fa» i n > af/lt

Statf.of A laska
OFFICE OF THE GOVERNOR

Juneau

March 21, 1995

The Honorable Gail Phillips
Speaker of the House
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear Speaker Phillips:

Under tle authority of art. 1ll, sec. 18, of the Alaska Constitution, | am transmitting a bill
to update the state's tuberculosis control program to ensure that our statutes expressly
recognize constitutional requirements when the state must order a person involuntarily
detained or confined for essential medical testing or treatment or to protect the public
health. The bill also makes miscellaneous amendments to recognize new developments in
the field and to improve the reporting requirements for a case involving a person with
tuberculosis.

Tuberculosis is still a serious public health problem in Alaska. Tuberculosis is a disease
that can be spread through fairly routine contact such as coughing in a confined, crowded
area. In 1994, tuberculosis was diagnosed in several outbreaks in rural villages in Alaska.
Tuberculosis can be successfully treated, but the treatment requires a patient to take
medication for six months to 24 months. Since some patients face lifestyle problems that
make it difficult for that patient to voluntarily successfully complete the entire course of
treatment or to isolate themselves from the public to protect the public health, it is
sometimes necessary' for orders to be issued and enforced to ensure that the patient is
following the treatment plan or is isolated from the public. If neatment is prematurely
abandoned, a patient's tuberculosis can become more resistant to treatment and place the
public at risk of catching an even more difficult form of this disease in the future.

The state's tuberculosis control program and involuntary' detention laws should be revised
to explicitly recognize constitutional safeguards required in order to quickly respond to
tuberculosis incidents and to detain or confine a person if that person is unable or
unwilling to undergo treatment and is a threat to tire public health. Whik in. Department
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of Health and Social Services anticipates that the involuntary detention and commitment
provisions in the bill will be used only rarely because most people will voluntarily take
treatment and use safeguards when advised by a medical professional, the bill is
necessary to allow a system to be in place to respond quickly in a crisis situation.

I urge your support of this bill in response to an important public health issue.

Governor
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HOUSE BILL NO. 274 TUBERCULOSIS CONTROL

"An Act relating to the state’s tuberculosis control program, including provisions for certain penalties: and
providing for an effective date."
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Nlaska IEegislature

Representative Carl E, Moses

T-HRVIN
HOEERIESCOMMITTEE

FQEMCNFEHRES

SPONSOR STATEMENT
Sponsor Substitute House Bill 285

An Act relating to the amount of the homestead exemption and to the
method of changing amounts of exemptions.

Alaska State Statute 09.38.010 (a) currently allows a homestead exemption value
up to $54,000. This amount has not been challenged since 1982 when it was
increased from $27,000.

Additional adjustments are triggered by calculations administered by AS
09.38.115. This mechanism (formula) is triggered to increase the exemption
amounts when the Consumer Price Index (CPI) has increased at least 10%.
Currently, this calculation has raised the exemption amount to $62,100.

Sponsor Subsitute House Bill 285 would allow homeowners under
bankruptcy proceedings to maintain the equity of their homes by increasing the
homestead exemption amount to $150,000. Increasing the exemption amount
to $150,000 protects the homeowners equity from creditors upon liguidation of
their assets.

Additionally, SSHB 285 clarifies the method of processing the bankruptcy
exemption amounts and requires the Department of Labor adopt a regulation
announcing the changes in the dollar amounts. Sections 3 and 4 of SSHB 285
amend AS 09.38.115 of the Exemptions Act to reference the appropriate
Consumer Price Index (CPI) and base index used in the calculation specified in

statute.




1l accordance with the statutes, the department has amended the bankruptcy
exemption amounts twice by regulation. This was done in 1984 and again in
1992. The legislature amended the dollar amounts once in 1987, but
inadvertently did not update reference to the 1982 base dollar amounts in AS
09.38.115. During the 1992 adjustment process, a humber of problems were
identified that related to the CPIl and base index specifed in statute, SSHB 285
addresses these issues.

Changing the definition of the reference base index to the most recent year that
the legislature sets exemption amounts and inserting the preceding calendar year
in place of the reference to January addresses the technical corrections. These
corrections allow for the adjustments to be made in compliance with the timing of
the Anchorage CPI and also clarifies the adjustments being made using the CPI
index for the most recent year. In addition, the dollar amounts for the most
recent year that the legislature sets exemption amounts is to be used as the base.

The reason for the homestead laws is the preservation of the family farm, home,
or other assets in the face of severe economic conditions. In each case, the
property that may be homesteaded is designed to perpetuate the family's estate
and improve its chances for survival in hard times. The homestead provides a
back-up and a form of insurance against unexpected catastrophe.

According to the Alaska Housing Market Indicators 3rd Quarter 1994, the
average statewide single-family home sales price is $137, 242. With today's
higher interest rates, the average single-family homebuyer has curtailed last
year's demand for larger and more expensive housing and, instead, is shopping
for affordable homes. Increasing the homestead exemption amount $150,000 will
hopefully reverse the trend toward lower-priced home purchases and encourage
prospective homebuyers to buy homes without the risk of leveraging their family
investment. The average sales price for a single-family home in Anchorage is
$145,460 and varies considerably statewide.

In addition, with the cost of living increasing in Alaska and programs such as
longevity bonus being phased out, increasing the homestead exemption to
$150,000 will allow for those who own $150,000 homes (primarily the elderly)
to maintain their primary residence.

| would appreciate your support for this legislation.
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EAXt907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 12, 1995
SUBJECT: Sectional Summary of SSHB 285

(Work Order No. 9-LS0956\G)

TO: Representative Car). Moses
Attn: Rosetta
te )

FROM: Theresa Bannister

Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.
If you would like an interpretation of the bill as it may apply to a particular set of

circumstances, please advise.
Section 1 increases the homestead exemption to $150,000 from $54,000.

Section 2 changes the subsection to conform it to the change insec. 1of the bill. Under the
first change the total value of homestead exemptions in one living unit may not exceed the
new amount, S150,000. Under the second change, if there are several owners, one owner’s
exemption may not be greater than that owner's pro rata portion of the $150,000.

Sections 3 and 4 change the way exemptions are changed over the years.

AS 09.38.115(a) states that an exemption amount changes according to the change in the
particular consumer price index identified in the subsection.

Establishes a baseline index for each exemption. Sets the baseline index at the index for the
most recent year when the exemption is established or changed by legislation (other than by
AS 09.38 115).

AS 09.38.115(b) provides that an exemption amount changes October 1 of each even-
numbered year. This occurs only if the change between index for the preceding year and the
baseline index is 10 percent or more.
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The dollar amount of the exemption changes only in multiples of 10 percent of the dollar
amount of the exemption. The dollar amount does not change if the dollar amount reached
by an earlier application of this section already equals the dollar amount that would be

reached by a current application of this section.

If I may be of further assistance, please advise.

TLB:glc:klb
95-283.glc
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DATE: April 17, 1995

B E L L N O S S H B 285

TITLE: Amount of Homestead and CONTACT: Dwight Perkins
Other Exemptions 465-2700

AS 09.38.115 provides for the adjustment of the exemption amounts specified in other
sections of the Exemptions Act. AS 09.38.115 also describes the process for adjusting the
bankruptcy exemption amounts and requires that the Department of Labor adopt a
regulation announcing the changes in the dollar amounts. Sections 3 and 4 of Sponsor
Substitute for House Bill No. 285 amend AS 09.38.115 of the Exemptions Act to
reference the appropriate Consumer Price Index (CPlI) and base index used in the
calculation specified in statute.

In accordance with the statutes, the department has amended the bankruptcy exemption
amounts twice by regulation, in 1984 and again in 1992. The legislature amended the
dollar amounts once, in 1987, but did not update reference to the 1982 base dollar
amounts in Section 09.38.115. During the 1992 adjustment process, a number of
problems were identified that related to the CPl1 and base index specified in statute.

It isour understanding that Section 09.38.115 was added by the legislature to maintain
the value of the dollar amounts as set in statute. The section worked well as long as the
legislature did not change the original dollar amounts. However, when the exemption
amounts were changed by regulation in 1992, and because the statute specified the use
of the original 1982 base dollar amounts to calculate the amount of the increase, the 1987
dollar amounts, as set in statute, were not used in the calculation. The increase in 1982
dollars was added to the 1987 dollar amounts to arrive at the new exemption amounts.

Though the department has implemented the requirements of the statute based on the
explicit terms of the statute, it may have resulted in an effect that may not have been

intended by the legislature. The Department of Labor supports the amendments in
sections 3 and 4 to clarify legislative intent.

APPROVED:

/ DATE:
Tom Cashen, Commissioner

P O SITION PAPERI/D epartm ent of L abor
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FISCAL NOTE

STATE nF ALASKA BILLNO. SSHB 285
1995 LEGL'LAUVE SESSION
RevisionD a tr Dept. Afiected: Alaska Court System
Title: *0 Act relating to’the homestead BRU: TrlaJ Courts
exemption Components

Spaneor Rep. Moses
Requestor COMPONENT" SERIAL NO. 768

EXPENDMJRE3/REVENUE3 (TTiouaamU at Dollars)
OPERATING EXPENDITURES FY 96 Fy 97 FY 98 FY 99 FY0O
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
UNO & STRUCTURES
GRANTS 4 CLAIMS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
[change INREVENUES () 1 |

FUND SOURCE (Thousands ol Dollars)
1002 Federal Recelpts
1003 GF Match
1004 GF _ 0.0 0.0 0.0 0.0 "0.0
1005 GF/Program Receipts
1000 GHMHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY 95) cost $ Nona

ANALYSIS: (Attach a separate page if necessary)

No fiscal Impact.

Prepared by: C. S. Christensen 111 Staff Counsel J W Z Z H Z __ Phone:
Agency: Alaska Court System Date:

Approved by: Arthur H. Snowden, I, Administrative Director
Agency: Alaska Court System Date:

oy PREPARER TO PROVEE ALL DISTRIBUTION COPIESTO GOVERNOR'S LEGISLATIVE OFFICE
Rev 1/95

FY 01

0.0

0.0

0.0

264-8228
04/13/95

04/13/95

Page 1 of 1



STATE OF ALASKA
1995 LEGISLATIVE SESSION

Revision Date:

FISCAL NOTE

Title: )
exemptions
Representative Moses

Sponsor afl
House Judiciary

Requestor:

EXPENDITURES/REVENUES:

OPERATING

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND 4 STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

FY %

TOTAL OPERATING 0.0

CAPITAL

CHANGE IN REVENUE
FUND SOURCE#

FUNDING:; .
1002 Federal Receipts
1003 GF Match
1004 GF .
1005 GF/Program Receipt
1006 GF/MHTIA
Other

TOTAL 00

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY95) impact: $

Prepared by:  Arbe Williams, Director
Administrative Services

Division;

Approved by Commissioner: - Tom Cashen. Commissioner;
C

Agency: Department of Labor

Amount of homestead and other

FY 97

0.0

0.0

None
ANALYSIS:  (Attach a separate page if necessary)

Sections 3 and 4 of Sponsor Substitute foi House Sill No. 285 amend AS 09.38.115 of the Exemptions Act to
reference the appropriate Consumer Price Index and base index used in the calculation specified in statute.

BILL NO. SSHB 285

Department Affected: ~ Labor
BRU: Administrative Services
Component;

Labor Market Information
COMPONENT SERIAL NO.

FY 98 FY 99 FYOO

0.0 00 0.0

[Thousands ol Dollars)

0.0 00 0.0

Phone: 465-2720
Date: 4/14/95
-Date: 4/14/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™S LEGISLATIVE OFFICE
For further distnbution information call the Governor®s Legislative Office

336

FY 0L

0.0

00



§ 09.38/")

RevUor's notes. — Several sections in
this chapter were redrafted in 1982 to re-
move personal pronouns in conformity
with AS 01.05.031.

Cross references. — For general pro-
visions concerning execution, see AS
09.35 and Civ. R. 69; for legislative intent,
see } 1ch 62 SLA 1982; for transition pro-
visions, see 5 15ch 62 SLA 1982. For lim-
itations on the applicability of this chap-
ter, see AS 25.27.062 and 25.27.250 (child
support); AS 4320270 (unpaid taxes);
and AS 43.23.067 (scholarship loans).

Collateral references. — 31 Am. Jur.
2d, Exemptions, 5 1 et seq.

35 C.J.S., Exemptions, § 1 et seq.

Joint bank account as subject to attach-
ment, garnishment, or executi'v. by credi-

Alaska Statutes

§ 09.38.010

Family allowance from decedent's es-
tate as exempt Grom attachment, garnish-
ment, execution, and foreclosure, 27
ALR3d 863.

What is "necessary” furniture entitled
to exemption from seizure for debt, 41
ALR3d 607.

Igjury to credit standing, reputation,
solvency, or profit potential as elements of
damage resulting from wrongful execu-
tion against business property, 55 ALR3d
911.

Employee retirement pension benefits
as exempt from garnishment, attachment,
levy, execution, or similar proceedings, 93
ALR3d 711.

Choice of law as to exemption of prop-
erty from execution, 100 AXJfcld 1235.

tor of one of the joint depositors, 11
ALR3d 1465.

Sec. 09.38.010. Homestead exemption, (a) An individual is enti-
tled to an exemption as a homestead of the individual’s interest in
property in this state used as the principal residence of the individual
or the dependents of the individual, but the value of the homestead
exemption may not exceed $54,000.

(b) If property owned by the entirety or in common is used by one or
more individual owners or their dependents as their principal resi-
dence, each owner is entitled to a homestead exemption of that
owner’s interest in the property as provided in (a) of this section. The
aggregate value of multiple homestead exemptions allowable with
respect to a single living unit may not exceed $54,000. If there are
multiple owners of property exempt as a homestead, the value of the
exemption of each individual owner may not exceed the individual
owner’s pro rata portion of $54,000.

(c) Ifproperty that includes a homestead is sold under an execution,
the sale becomes effective upon confirmation by order ofthe court. The
court shall enter the order of confirmation unless, within 60 days after
the sale, the individual repurchases the property under this section or
the court extends the time for confirmation upon the filing ofa timely
motion by a party in interest. The individual may repurchase prop-
erty, including that individual’s homestead, at a sale on execution
before confirmation by paying into court the costs of the sale plus the
lesser of either (1) the difference between the highest bid and the
amount of the exemption in the property, or (2) the amount of the
creditor’s claim. If the individual does not exercise the repurchase
right under this subsection, the clerk of the court shall first remit an
amount determined to be exempt to the individual from the proceeds

142



§ 09.38.015

8§ 09.38.015 Code of Civil Procedure
of sale and the balance less the cost of the sale to the creditor. For the
purpose of collecting an amount remaining unpaid on a judgment
after repurchase of property by an individual under this subsection,
the creditor or the creditor’s assignee may not make another levy on
the property repurchased.

(d) Upon entry of the order of confirmation under (c) of this section
and expiration of the time period for repurchase, the clerk may exe-
cute a deed to the property and when delivered it shall be sufficient to
convey all title of the individual in the premises sold to the purchaser

at the sale. (8 2 ch 62 SLA 1982; am 88 1, 2 ch 135 SLA 1988)

Cross references. — For current ex-
emption amounts, see 8 AAC 95.030.

NOTES TO DECISIONS

Cases construing former statutes. —
See Seagreen v. Wendler, 5 Alaska 715
(1917); Wendler v. Brenneman, 7 Alaska
13 (1923); Williams v. Thompson, 7
Alaska 601 (1927); In re Bocash, 10
Alaska 206 (1942); Dalton v. Interior
Credit Bureau, Inc., 615 P.2d 631 (Alaska
1980).

Avoidance of judicial lien to extent
of impairment of homestead exemp-
tion. — Section 522(f) of the Bankruptcy
Code [11 U.S.C.] provides that ". . . me
debtor may avoid the fixing of a [judicial]
lien on . . . property to the extent that
such lien impairs an exemption .. . ." To
determine whether there is such an im-

pairment of a homestead exemption, the
following steps are taken by the court: (2)
all liens are ranked in order of priority
(and equity, if any) to the extent of the
value of the property; (2) the gross
amount of the homestead exemption is
subtracted from the value of the property;
and (3) from the remainder left, each lien
is subtracted, one at a time, beginning
with the most senior lien, until a judicial
lien is reached. Then the judicial lien is
subtracted. To the extent that all or any
portion of the judicial lien exceeds the re-
mainder derived in (2), above, it is void-
able. In re Duncan, 43 Bankr. 833 (Bankr.
D. Alaska 1984).

Sec. 09.38.015. Property exempt without limitation, (a) An in-
dividual is entitled to exemption of the following property:

(1)a burial plot for the individual and the individual’s family;

(2) health aids reasonably necessary to enable the individual or a
dependent to work or to sustain health;

(3) benefits paid or payable for medical, surgical, or hospital care to
the extent they are or will be used to pay for the care;

(4) an award under AS 18.67 (Violent Crimes Compensation Board)
or a crime victim’s reparations act of another jurisdiction;

(5) benefits paid or payable as a longevity bonus under AS 47.45;

(6) compensation or benefits paid or payable and exempt under fed-

eral law;

(7) liquor licenses granted under AS 04;
(8) limited entry permits granted under AS 16.43, except as pro-

vided in that chapter;

(9) tuition credits under an advance college tuition payment con-
tract authorized under AS 14.40.809(a);
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§ 09.38.1uo Alaska Statutes § 09.38.115

Sec. 09.38.105. Waiver of exemption. A waiver of exemption exe-
cuted in favor of an unsecured creditor before levy on an individual’s
property is unenforceable, but a valid security interest may be given
in exempt property. (8 2 ch 62 SLA 1982)

Sec. 09.38.110. Federal requirements. Ifa federal department or
agency issues a formal ruling that a section of this chapter relating to
public assistance will cause a state plan for the delivery of services or
benefits to be out of conformity with federal requirements, the section
will not apply to the extent that it causes the program to be out of
conformity with federal requirements. (§ 2 ch 62 SLA 1982)

Sec. 09.38.115. Adjustment of dollar amounts, (a) The dollar
amounts in this chapter change, as provided in this section, according
to and to the extent of changes in the Consumer Price Index for all
Urban Consumers for the Anchorage Metropolitan Area compiled by
the Bureau of Labor Statistics, United States Department of Labor
(the index). The index for January of 1982 is the reference base index.

(bMEhfrdaHar MBftuafcaechanga on Offtohftg |l ofeach
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(2) the dollar amounts do not change if the amounts required by
this section are those currently in effect as a result of earlier applica-
tion of this section.

(c) Ifthe index is revised, the percentage of change is calculated on
the basis of the revised index. If a revision of the index changes the
reference base index, a revised reference base index is determined by
multiplying the reference base index applicable by the rebasing factor
furnished by the United States Bureau of Labor Statistics. Ifthe index
is superseded, the index referred to in this section is the one repre-
sented by the Bureau of Labor Statistics as reflecting most accurately
changes in the purchasing power of the dollar for Alaskan consumers.

(d) The Department of Labor shall adopt a regulation announcing

(1) on or before June 30 of each year in which dollar amounts are to
change, the changes in dollar amounts required by (b) of this section;
and *

(2) promptly after the changes occur, changes in the index required
by (c) of this section, including, ifapplicable, the numerical equivalent
of the reference base index under a revised reference base index and
the designation or title of any index superseding the index.
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8§ 09.38.12 Node of Civil Procedui 8§ 09.0tt.500

() The Department of Labor shall also provide notification of a
change in exemption amounts required under (c) of this section to the
clerks of court in each judicial district of the state. (8 2 ch 62 SLA
1982; am § 37 ch 6 SLA 1984; am 88 18, 19 ch 14 SLA 1987)

Cross references. — For current ex—
emption amounts, see 8 Alaska Adminis—
trative Code 95.030.

Sec. 09.38.120. Protection of property of residents and non-
residents. (a) Residents of this state are entitled to the exemptions
provided under this chapter. Nonresidents are entitled to the exemp-
tions provided by the law of the jurisdiction of their residence.

(b) The term _"resident” means an individual who is physically
present in the state and who intends to maintain a permanent home
in Alaska. (8 2 ch 62 SLA 1982)

NOTES TO DECISIONS

Garnishment against non-resident. the Alaska Exemptions Act and the
— Superior court®s order allowing gar— Workers "Compensation Act both clearly
nishment of50 percent of a California res— favor the compelling public policy of en—
ident"s workers" compensation and social forcing child  support  obligations.
security benefits, in order to satisfy Cameron v. Hughes, 825 P.2d 882 (Alaska
unpaid child support, was proper, since 1992).

Sec. 09.38.500. Definitions. In this chapter, unless the context
otherwise requires,

(1) "burial plot"™ means a parcel of real estate used for burial of
human remains and which is located within an area designated for
cemetery purposes by the state or a general law or home rule munici-
pality;

(2) "debt” means a legally enforceable monetary obligation or lia-
bility of an individual, whether arising out of contract, tort, or other-
wise;

(3) "dependent” means an individual who derives support primarily
from another individual;

(4) "earnings” means money received by an individual for personal
services and denominated as wages, salary, commissions, or other-
wise;

(5) "exempt” means protected, and "exemption” means protection,
from subjection to process or a proceeding to collect an unsecured debt;

(6) "household goods” includes those items that make a residence
habitable according to modern standards;

(7) judicial lien” means a lien on property obtained by judgment,
levy, sequestration, or other legal or equitable process or proceeding
instituted for the purpose of collecting an unsecured debt;
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8 AAC 95.020 Administrative Code Supplement 8 AAC 95.030

PART 7. ADMINISTRATIVE SERVICES
DIVISION.

Chapter
95. Adjustments to Alaska Exemptions Act "8 AAC 95.020 - 8 AAC 95.030)

CHAPTER 95. ADJUSTMENTS TO ALASKA
EXEMPTIONS ACT.

Section Section
20. Determination of changes in the Con-  30. Adjustments to exemptions
sumer Price index

8 AAC 95.020. DETERMINATION OF CHAXNGES IN THE CON-
SUMER PRICE INDEX. The department has determined that the
December 1991 Consumer Price Index is 32 percent aoove the January
1982 base index. Under .AS 09.38.115(b)(1). this percent increase is
rounded to 30 percent. For the purpose cf adjusting the dollar amounts
set out in AS 09.38 Alaska Exemptions Act the 30 percent increase is
applied to the dollar amounts that appeared in AS 09.38 on August 26,
1982. (Eff. 7/1/86. Register 98: am 10/1/92, Register 123)

Authority: AS 09.38.115

8 AAC 95.030. ADJUSTMENTS TO EXEXMPTIONS. (a) The
$54,000 homestead exemption provided in AS 09.38.010(a) and (b) is
increased to $62,100.

(b) The personal property exemptions provided in AS 09.38.020 are
increased as follows:

(1) the S3,000 aggregate exemption for personal property, set out in

AS 09.38.020(a). is increased to S3.450:

(2) the $1,000 exemption for jewelry, set out in AS 09.38.020(b), is
increased to S1.150;

(3) the S2.800 exemption for implements, professional books, and
tools of the trade, set out in AS 09.38.020fc;. is increased to S3.220;

(4) the S1,000 exemption for pets, set out in AS 09.38.020(d), is
increased to $1,150; and

(5) the $3,000 exemption for a motor vehicle, set out in AS 09.38.020(e),
is increased to $3,450 and the $20,000 value limitation for the motor
vehicle, set out in AS 09.30.020(e). is increased to $23,000.

(c) The $10,000 exemption for accrued dividends and loan values on
life insurance and annuity contracts, in AS 09.38.025(a), is increased to
$11,500.

(d) The exemptions for earnings and liquid assets, in AS 09.38.030,
are increased as follows:

(¢9) the $350 exemption for weekly netearnings, set outin AS 09.38.030(a),
is increased to $402.50; and
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8 AAC 95.030 Labor 8 AAC 95.030

(2) the $1,400 exemption for cash and other liquid assets, set out in

AS 09.38.030(b), is increased to $1,610.
(e) The increased exemption amounts provided in AS 09.38.050(b) are

increased as follows: ) ) ) o
(1) the S550 amount regarding weekly disposable earnings is in-

creased to $632.50; and
(2) the $2,200 maximum monthly exemption for cash and other

iiquid assets is increased to $2,530. (Eff. 7/1/86, Register 98; am
10/1/92. Register 123)

Authority: AS 09.38.115



Legislative Research Agency

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

Phone: (907) 465-3991
Fax: (907) 463-3351

Alaska State Legislature

April 4, 1995
MEMORANDUM
TO: Representative Carl Moses
FROM: Patricia Young P
Legislative Analyst
RE: State Exemption Acts-Homestcad Exemptions

Research Request 95.184

State Exemption acts provide protection to persons being sued by creditors or facing bankruptcy
so that they and their families are not left destitute. Such laws guarantee that insolvent individuals
will continue to have the basic necessities. Among the usual exemptions is an allowance for a
person’s residence; this allowance is referred to as a homestead exemption. You wished to know
which states provide exemptions for homesteads among their statutes and the value of those
homestead exemptions.

Bankruptcy proceedings are governed primarily by federal law, and federal law contains a list of
property that a debtor is allowed to keep to make a fresh start. The property that a debtor is
allowed to keep is exempt from the bankruptcy and may not be liquidated to pay creditors. Under
federal law, however, states may determine what property a debtor may keep as exempt. States
may opt-out of the federal exemption scheme by passage of a law specifically providing that state
exemptions shall be used. State exemptions may be more or less generous than federal exemptions,
and they need not be identical or even comparable to the exemptions established under federal law.
Debtors filing bankruptcy in states which do not pass such laws may elect exemptions under either
the state or the federal scheme. In Alaska, a debtor may choose exemptions under either the state
or the federal scheme.1

'Alaska Statute 09.38.055 of the Alaska Exemptions Act has sometimes been thought to
prohibit a debtor from using the federal exemptions (see, for example, William C. Hillman,
Personal Bankruptcy: What Every Debtor and Creditor Needs to Know [New York: Practicing
Law Institute, 1993] pp. 92-93, 185, and 189); however, such interpretations are mistaken. Alaska
Statute 09.38.055 does not preclude a debtor from using the federal exemptions; it identifies
available state exemptions.



Representative Moses
April 4, 1995
Page 2

I have attached ? table showing the value of the homestead exemption under each state's law, as
well as the vcuue of the homestead exemption available under federal law. Information in the table
is compiled from William C. Hillman's Personal Bankruptcy: What Every Debtor and Creditor
Needs to Know (New York: Practicing Law Institute, 1993). You may note the following from
the table:

. Six states-Connecticut, Delaware, Maryland, New Jersey, Pennsylvania, and Rhode Island-
-and the District of Columbia do not provide for homestead exemptions. In Maryland,
Pennsylvania, and the District of Columbia, however, property that is held as tenancy by
the entirety (ownership status available only to married couples) may be exempt where the
debt is owed by only one spouse.

. Eight states provide for homestead exemptions to unlimited value under some conditions.
Those states are Arkansas, Florida, lowa, Kansas, Minnesota, Oklahoma, South Dakota,
and Texas. In Arkansas the unlimited homestead exemption is for heads of families; in each
of the other states, acreage limitations apply.

| have also attached a chart comparing the federal exemptions to the comparable Alaska
exemptions. | hope this information is useful. Ifyou have questions or need more information,

please let me know.

Attachments
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table of m”st COMMON EXEMPTIONS ‘'LLOWED by law

j PROPERTY

HOUSEHOLD
GO00S

JEWELRY

AUTOMOBILES
(1 EA DEBTOR)

PETS

RETIREMENT
PLANS

IRA's

SOC.SEC &
UNEMPLOYMT

UQUOR
LICENSE

FISHING
PERMITS

PFDs

WAGES

or
LIQUID ASSETS
LIFE INS.

TOOLS OF
TRADE

AUMONY &
CHILD
SUPPORT

'CATCH-ALL’

STATE STAT.

A0979.010
AS 09.38.020(a)

AS 09.38.020(h)
AS 09.38.020(e)

AS 09.38.020(d)

AS09.38.017(a)**

AS09.38.017(a)

AS09.38.015(a)(6)
AS09.38.015(a)(7)
AS09.38.015(a)(3)

AS43.23.065(a)
AS09.38.015(a)
(10)

AS 09.38.030(a)

AS 09.38.030(h)
AS 09.38.025

AS 09.38.020(c)

AS 09.38.015(b)

None

AMOUNT™*

$ 621001
$ 3450

$ 1150
S 3.450

$ 1,150

Se-e note below

Deposits made at
least 120 days
before petition
ALL

ALL***

ALL****

45%

S 1,610
$ 11,500
(Cash value)

$ 3.220

ALL

(See no 09.38.010 et.seq. & 11 USC § 522(d) for u-.nplete listing)

FED. STAT.

$ 622(d)(1) V

§ 522(d)(3)

§ 52?1d) (4)
* 622(d)(2)
See (d)(3) above:

Household Goods
§ 522(d)(10)(A)

Not protected

§ 522(d)(10) '
Not protected
Not protected

May be protected
under § 522(d)(5)

No specific
provision; see

§ 522(d)(5) below
§ 522(d)(8)

§ 522(d)(6)

§ 522(d)(10)(D)

§ 522(d)(5)

AMOUNT™*

S 8.000

$ 1,000
$ 2400

N/A

Payments for
ongoing support
only

N/A

N/A

S 8.000
(Cash value)

S 1,500

ALL

Up to $7,500 of
unused (d)(1)
plus $800

If plan ERISA qualified, not property of estate; no need to exempt. Patterson v. Shumate. 112
S.Ct. 2242 (1992). If not ERISA qualified, mav still not be property of estate, if plan qualifies as
spendthrift trust In re Foster. 2 ABR 224 (1991).
> gSybject to tax liens and holds.
Not protected from child support obligations; subject to tax liens.

LAW OFFICES OF GIANNINI & FEHLEN 550 W. 77H AVE, SUITE 1160 "ANCHORAGE ALASKA 99501
TELEPHONE (907) 276-1232 <FACSIMILE (907) 272-9051
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OFFICE OF THEATTORNEY GENERAL

April 10, 1995
The Honorable Carl Moses ©1 f if |
Representative | a
Ro™"m 204
State Capitol
Juneau, AK 99801 ReP' Bria'l PONOt
Re: HB 285

Dear Mr. Moses:

| am writing to inform you of the Department of Law's concerns regarding HB
285, which would amend the statute exempting from execution part of a debtor's interest
in a personal residence, by removing the limitation on the exempt amount. | am the
supervisor of the Collections & Support Section of the Attorney General's Office. As you
can imagine, | am deeply interested in legislation which affects the collectibility of debts
owed to the state. | have also consulted with other Assistant Attorneys General handling
various collection matters for the state, who unanimously expressed the same concern that
the bill creates an unfair advantage for certain debtors.

Alaska's current homestead exemption is very generous. The federal
bankruptcy law exempts only $15,000 of equity in a home. 11 US.C. § 522(d)(1).
Pursuant to Alaska law, however, an individual is entitled to an exemption of $62,100 for
property used as a principal residence. AS 09.38.010 and 8 AAC 95.030. This means that
even a person who owes substantial sums (to the state or to a private creditor) may, with
few exceptions, keep his or her home even though it has a very large equity value.

Presumably the purpose of the homestead exemption is to avoid having
debtors be Lrced from their homes in most cases. The current limitation furthers this goal
without allowing substantial exploitation. There are undoubtedly few debtors in Alaska who
have more than $62,100 equity in their homes; thus the vast majority of debtors are
protected by the current statute. Removing the limitation on the exempt amount would



mean a debtor owing $250,000 who lives in a home with an equity value of $500,000
might not ever be required to pay his or her debts. This would not advance the policy of
keeping debtors in their homes but would instead promote abuse.

We can envision a debtor selling non-exempt assets or using them as collateral
to borrow money to pay down or pay off a mortgage, thus shielding him- or herself from
liability for a valid debt. This provides a considerable advantage to the wealthy, who could
safely protect their wealth from creditors by pouring it into equity in an expensive home.
This is unfair to innocent creditors, and unfair to poorer debtors who can raise no such
shield.

For these reasons, we do not favor the amendment of AS 09.38.030 set forth
in HB 285. If you would like to discuss this further, please do not hesitate to call.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Marilyn Mi
Assistant Attorney General

MM:jv

CcC: Rep. Brian Porter






FISCAL NOTE

STATE OF ALASKA BILL NO. HB 286

1995 LEGISLATIVE SESSION

$ﬁvision Date: De t. Affected; Revenue
itle;

“Crurse StipGamiiing & Promotions evenDFOgeranons
! Component Charitable Gaming Division

Sponsor: Representative Williams
equester. Ju |c?ary COMPONENT SERIAL NO. 1883

EOBendltures/Reven (Thousands of Dollars)

ERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 0L
PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
FQUIPMENT
D & STRUCTURES
TOTAL OPERATING 0.0 0.0 00 0.0 0.0 00

1CAPITAL EXPENDITURES 1 1 |
ICHANGE IN REVENUES ( ) 500.0 600.0 600.0 600.0 600.0 600.0

FUND SOURCE (Thousands of Dollars)
1882 Federal Iﬁecemts

188?31 SE Prooram Receipts

%‘?’AL 00 00 00 00 00 00

Estimate of any current year (FY95) cost: $ 0.0

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS:  (Attach a separate page if necessary)

Undercurrent law, only certain non-profit organizations and municipalities can conduct gaming in Alaska.
The type of gaming that is authorized is generally limited to pull-tabs, bingo, raffles, Monte Carlos and

contests of skill. This bill would exempt cruise ships from the States gambling laws and allow for-profit
organizations (cruise ships) to conduct casino gambling in the offshore water of the state.

One of the statues administered by the Department of Revenue, Charitable Gaming Division is Title 43,
Chapter 35 "Coin-Operated Devices and Punchboards" [AS43.35]. Article one of the statute imposes a
tax on all class |, class I, and class Il amusement and gaming devices in operation within Alaska.
Seventy-five percent of the taxes collected are shared with the local government where the devices are
held out for play. This bill would provide an immediate exemption from the coin-operated device tax for
cruise ships exempted from the gambling laws.

Prepared b Dennis R. Poshard. Director Phone 465-221
|V|g§\ne Y ChaHtabIe Gamlﬁng Dnns?on Date: <&
Cp m|33|o er:  Wilson L Condon Date;

Agency. Department of Rever

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distiibution Information, call the Governor's Legislative Office

(Rev 10/94) 95fisno.xIs/DBR Page 1 of 1



Princess Tours

5
WestPourth
Avenue
Anchorage,
. Alaska

April 5, 1995 <m&
Telephone:
907-276~7H
Telefax.

The Honorable Brian Porter W22

Chair, House

Judiciary Committee

Capitol Building

Juneau, Alaska 99801

Dear Representative Porter

This letter is offered in support of House Bill 286. This

legislation would allow gamhbling aboard cruise ships within Alaskan

waters for ticketed cruise passengers, Cruise ships would be

required to pay a fee to the State for an exemption prior to
conducting gambling under this legislation.

The definition of cruise ships insures against "gambling cruises to
nowhere". The legislation prohibits gambling aboard cruise ships
within three miles of ports of call. We estimate that revenues to
the State could exceed $500,000 in 1995 and reach $575,000 in
1996. Ships offering Alaskan cruises in the next two years would
pay either $20,000 or $30,000 each per year for the exemptions,
Larger ships are scheduled to sail in Alaska in 1996, and severa
would pay $40,000 each year

A provision was added last session to require disclosure of on-
board promotion of gift shops in Alaskan ports of call during "port
lectures"” conducted by cruise directors. Princess does not approve
of such promotions in Alaska, and we believe that other long-term
cruise line operators agree with us. We have added language to
clarify that on-board sale of shore excursion activities would not
require the same disclosure as gift shop promotions.

Cruise ships have offered gambling as an ancillary entertainment
activity for their passengers in Alaska for over twenty years.
Alaska competes in the international marketplace. On-board
gambling has become generally accepted as one of the variety of
activities offered by cruise lines in all the major cruising
destinations.

Over the past twenty years Alaska has become one of the premier
cruising destinations in the world, currently ranking number two.
During this period of growth and development, there 1is no evidence
that these onboard activities have ever had any impact whatsoever
on Alaskan communities or Alaskan residents.



The Honorable Brian Porter April 5, 1995

This absence of impact is a direct result of the way in which
cruise ships operate onboard casinos. For over twenty years cruise
ships coming to Alaska have operated casinos only while underway.
Casinos are closed while ships are in port,

The public policy concerns related to gambling are not compromised
by the passage of HB 286. There is no impact to Alaskan families
or communities or to the "peace and tranquillity" of any area of
Alaska as a result of these activities aboard cruise ships.

Research clearly shows that Alaskans appreciate the importance of
tourism to the economy of the state. It also shows that Alaskans
don't favor prohibiting the traditional operation of casinos aboard
cruise ships because these operations are not causing any problems
and never have.

Although gambling has never been a primary reason to choose an
Alaskan cruise, both passengers and travel agents have come to
expect gambling as a part of the package of activities which they
would find in a world class cruise vacation. Eliminating gambling
within Alaskan waters would mean that an Alaskan cruise vacation
would offer something less than available to passengers on the same
ships when they are sailing in other locations.

We believe that there is no public policy reason to prohibit this
activity. There is public support to allow it to continue. And
with the provision of an exemption fee, there is a simple method
for the State to secure revenues from cruise lines who wish to
continue to offer this entertainment option to their passengers.
There is very little administrative expense or burden placed on the
State for the collection of these revenues.

Thank you for your consideration.

Sincerely,

Thomas M. Dow
Vice President
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Sponsor Statement

House Bill 286

House Bill 286 gives the state authorization to offer an exemption from
gambling statutes to cruise ships. This exemption would allow cruise ships
to operate their casinos in Alaska waters.

Casino gambling aboard cruise ships is an amenity needed to keep Alaska
on a par with other cruise destinations. While gambling is not the main
attraction of cruises to other parts of the world, it is an accepted and
expected part of the experience.

The communities of Alaska will not be negatively affected by this
legislation.  Casino operations will be prohibited within three miles of a
vessel’s port of call.  While in port the casino will remain closed, therefore

removing the oppoitunity for non*ticketed people to participate in the
activities.

In these times of strict budget discipline it is important to find new
sources of income. Ships that take advantage of this exemption will pay
the State of Alaska fees ranging from $10,000 to $40,000 per year. Initial
projections suggest this could add an additional $500,000 per year to state
coffers.

This bill supports the tourism industry and raises state revenues. I ask
you to support House Bill 286.

HViler « Ketiihikm ¢ Mcyvf* Chuck « S.ixm.m



Section 1:

Section 2:

Section

Section

Section

Section

Section

3:

5:

A BRIEF SECTIONAL ANALYSIS

HOUSE BILL 286

Allows agents or employees to serve alcohol to patrons.
A) Lists guidelines cruise ships must comply with in order to
offer gambling on board.

B) Specifies exemption fees
C) Describes reasons an exemption can be revoked

D) Defines "cruise ship™

E) Defines "offshore waters of the state™

Includes exemption into statute covering unsworn falsification
Exempts cruise ships from state gambling laws

Exempts cruise ships from state tax on coin operated devices

Allows cruise ships to sell excursions on the ship and not
disclose they are receiving compensation

Enactment date



House Bill 286 (cruise ship gambling)

Related  Statutes
AS 01.10.079 -Time statutes become law and take effect

AS 04.16.175 -Furnishing alcoholic beverages inaid of gambling
enterprise

AS 05.15 - Games of Chance and Contests of Skill

AS 05.15.195 (05.15.610) - Or%er tprohibiting action in violation of this
chapter

AS 05.15.200 (05.15.680) - Penalties

AS 05.15.210 (05.15.690) - Chapter definitions

AS 05.15.250 - Exemption of Cruise Ships

AS 11.66 - Offenses Against Public Health and Decency

AS 11.66.200 -11.66.280 - Gambling offenses

AS 11.66.275 -Cruise ship exemption

AS 4335 - Coin operated devices and punchhoards

AS 43.35.010 - Amount of tax

AS 4550 - Competitive Practices and Regulation of Competition
AS 4550471 - Unlawful Acts and Practices

AS 4550.474 - Required disclosures in promotions on board cruise ships



