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NO DRINK BEFORE DRIVING l F U N DER 21
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Rep. G a r y  Davis, Chair
H o u s e  Transportation C o m m i t t e e
State Capitol
R o o m  420
Juneau, A K  99801

M a r c h  7,1995

D e a r  Representative Davis:

I a m  writing in support of H B  204 as it w a s  introduced o n  February 27,1995 b y  
G o v e r n o r  T o n y  Knowles. If this sort of bill h a d  been in effect w h e n  I w a s  in high 
school, I believe m a n y  of the car crashes a n d  drinking a n d  driving that occurred 
u n c h e c k e d  m i g h t  ha v e  been prevented.

Kids are smart a n d  will react to a la w  that will effect t h e m  if they are caught in a 
car w h e r e  alcohol or other drugs are present. This important bill gives the state 
stronger tools to c o m b a t  impaired driving a n d  sends a clear a n d  consistent 
m e s s a g e  that "zero-tolerance" is the standard for minors w h o  c o n s u m e  alcohol 
a n d  attempt to operate a m o t o r  vehicle, aircraft, or watercraft.

I support this intolerance for u n d e r a g e  drinking a n d  strongly believe that ic will 
get y o u n g  people thinking about the consequences a n d  directly save lives b y  
keeping kids accountable for drinking or being in the presence of those drinking 
while driving.

1 support the bill's a m e n d m e n t s  to A S  28.15.184 a n d  28.15.184 w h i c h  gives police 
officers a n d  the appropriate officials the right to revoke a minor's driver's license 
or permit, privilege to drive a n d  privilege to obtain a license, if the m i n o r  is 
f o u n d  to be intoxicated while driving.

Representative Davis, I urge y o u r  favorable action o n  this bill. T h a n k  y o u  for 
y o u r  time a n d  attention.

Sincerely,

T i m  S. M c G r a t h  
Alaskan

LETTER  OF SUPPORT



March 7. 1995

R e p .  G a r y  Davis, Chair
H o u s e  Tran s p o r t a t i o n  C o m m i t t e e

State Capitol

R o o m  4 2 0

Juneau, A K  9 9 8 0 1

D e a r  Representative Davis:

I, w o u l d  like to offer rny c o m p l e t e  support for H B  2 0 4  as it w a s  

introduced o n  F e b r u a r y  27, 1995, b y  G o v e r n o r  T o n y  K n o w l e s .

T h i s  bill is important to m e  becaues it provides the state with n e w  

tools to r e s p o n d  to the p r o b l e m  of d r u n k  driving b y  establishing a 

“zero tolerance level” for m i n o r s  a n d  I also believe this should apply 

to adults w h o  c o n s u m e  alcohol a n d  then operate a m o t o r  vehicle, 

aircraft or watercraft.

I, support the intolerance for u n d e r a g e  drinking a n d  believe that 

lives will b e  sa v e d  as a result of this bill’s enforcement. A s  a parent 
of three teenagers I h a v e  a difficult time going to sleep o n  the 

w e e k e n d s  that the kids are out o n  the h i g h w a y s  a n d  by w a y s  of 

A n c h o r a g e .  I believe the passage of this bill will help prevent the 

p r esence of additional d r u n k  drivers o n  our streets a n d  hig h w a y s .

I, support the bill’s a m e n d m e n t s  to A S  28.15 183 a n d  28.15 184 

w h i c h  w o u l d  give police officers a n d  the appropriate officials the 

right to r e v o k e  a m i n o r ’s driver’s license or permit, privilege to drive 

a n d  privilege to obtain a license, if the m i n o r  is fo u n d  to be 

intoxicated w h i l e  driving.

I, urge y o u r  favorable action o n  this bill.
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Representative Gary Davis 
Chairman, House Transportation Committee 
State Capitol, R o o m  420 
Juneau, A K  99801

Dear Representative Davis:

Alaskans For Drug-Free Youth, Ketchikan Parmer, supports passage of 
HB204. W e  feel this bill offers an opportunity to intervene early with minors 
w h o  operate a motor vehicle after consuming alcohol. This piece of legislation 
establishes a zero tolerance level for minors w h o  consume alcohol and then 
drive.

A n  additional preventative feature of this bill is the provision that any minor 
w h o  is cited for driving after consuming alcohol will be prohibited from 
operating a motor vehicle, aircraft, or watercraft during die 2 4  hours after the 
citation is issued. This will ensure that the minor does not drive while under the 
influence of alcohol.

Th e  "zero tolerance" level for minors within this piece of legislation reinforces 
the support for no use of alcohol by anyone under the age of 21 and will m a k e  a 
positive impact in support of nurturing drug-free youth and their potential.

Please pass this early intervention legislation to help youth refuse the use of 
alcohol. This violation tool before a traffic judge can prevent future road 
tragedies for our young people.

Sincerely,

Miriam Tucker, President 
Ketchikan Partner
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STATE OF ALASKA BILL NO: (H) Publish- Pater l i i n ^
1995 LEGISLATIVE SESSION
Revision Date: ______________________________  Dept. Affected: Public Safety______________________
Title: An Act relating to alcohol related driving______  BRU: Motor Vehicles___________________

offenses of minors..._____________________  Component: Driver Services___________________
Sponsor:____Governor__________________________ _______________________________________________
Requestor: __________________________________  COMPONENT SERIAL NO. 0500_______________

F ISCAL NOTE ^ on: ...... .

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 96 FY 97 FY 9R FY 99 fy nn FY 01
PFRRONAI RFRVICFR
TRAVEL
CONTRACTUAL
SUPPLIER
FOUIPMFNT
1 ANO Ri RTR1ICTIIRFR
GRANTR Cl AIMR
MISCFI 1 ANFOUR
TQTAL.C1P.ERATING . -0- -Q- 0- -0- -Q- -0-

CAPlIALfXEENDUUBES. -0-
CHANGEIN REVENUES ( ) - 0 - -0- -0- - 0 - - 0 - -0-

Revonuo Coda

FUNDING: (Thousands o f Dollars)
1002 Federal Receipts
1009 OF Match
1004 OF
1005 OF/Prngram Receipts
1006 OF/MHTIA
Other
TOTAL -0- -0- -0- 41- -0- -0-

Estimate of current year (FY 95) impact: S 
POSITIONS:
FIJI 1 -TIMF 0 Q 0 0 0
PART-TIME 0 0 ‘ .o

. . . . . . . . . . .
0 0 0

TEMPORARY . . 0 0 o 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
This bill will not impact the programs of the Division of Motor Veh cfe* Current law requires DMV to administratively revoke the 
driver's license for the offense of minor in possession or consumption of alcohol.

Prepared By: Juanita M. Henlsey   Phone: 465-2650
Division: Motor Vehicles Date: 2/21/95

Approved by Commissioner:  Date: . d / p / / ? . r _________
Agency: Ronald L. Qtte. Dept of Public Safety_______  <

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R ’S  L E G IS L A T IV E  O F F IC E
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F ISCAL  NOTE
S T A T E  O F  A L A S K A

1 9 9 5  L E G I S L A T I V E  S E S S I O N

N o .  U _

Bill V e r s io n : fill '0 4
BILL NO (H) Publisn Date:. ’ ' ’ 7 / ‘IS-  / •—L-L

Revisiori Date: _________________________
Title: An Act relating to alcohol related driving

offenses of minors...._______________
Sponsor: Governor_____________________
Requestor:_____________________________

Dept. Affected: P u b lic  S a fe ty ______
BRU: Alaska Slate Troopers
Component: Detachments________
COMPONENT SERIAL NO. 0 7 9 9

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING . F.Y. 26 . FY 37. FY 26 FY 99 FY on FY 01
prR: (,'WA.L SER' _
TRAVEL
CONTRACTUAL
SUPPLIES
FOUIPMENT
LAND & STRUCTURES
GRANTS. Cl AIMS
MISCELLANEOUS
TOTAL OPFRATING -0- •0- -0- -0- -0- -0-
CAPITAL EXPENDITURES -0- I -0- I -0- -0- I -0- -0-
CHANGE IN REVENUES( ) 

Revenue Code
-0- -0- -0- -0- -0- jQ .

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL -0 - ... . . . -fl- -0- -0- _ . ... ,-D- -0-

Estimate of current year (FY 95) impact: S 
POSITIONS:
FUL.L-TIMF 0 0 . Q 0 0 0
PART-TIMF 0 0 0 0 0 0
TEMPORARY 0 ... ... . . . . .  Q Q. 0 0 . c

ANALYSIS: (Attach a separate page if necessary.)
This bill would not impact the programs of the Alaska State Troopers. Currently, troopers are enforcing the alcohol laws as 
they pertain to minors including serving revocation notices to drivers.

Prepared By: 1st Sgt. Joe D'Amico Phone: 269-5412
Division: Alaska State Troopers   Date: 2/21/95.

Approved by Commissioner:  Da' " : ______ 3 / . ? / / »  r
Agency: RonaUL. Otte, Dept, of Public Safety '

P R E P A R E R  T Q J ^ V I D E  A L L  D IS T R IB U T IO N  C O P IE S  T O  G O V E R N O R ’S  L E G IS L A T IV E  O F F IC E

For further distribution information call the Governor’s Legislative Office
Page 1 c* *



FISCAL NOTE Bill V e rs io n : IIP, 204

Revision D a t e : ______________________________________
Title: administrative revocation of a minor's license
to drive...operating a motor vehicle after consuming alcohol..."_____
Sponsor:  Rules on Request of the Governor_____
Requester: Office of the Governor/OMB________________
E x p e n d itu re s /R e v e n u e s

STATE OF ALASKA
1995 LEGISLATIVE SESSION

(H) Publish Date: 2/27/95

Dept. Affected:
’ bRU: __
Component:

Department of Law
Prosecution
All

.COMPONENT SERIAL NO. 
(T h o u s a n d s  o f D o lla rs )

0085-0090

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

ICHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY95) cost: $ 0.0
POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)
This bill am end s As 2 8  to  establishes a "zero  to lerance level" for m inors w h o  consum e alcohol and then operate 
a m o to r veh ic le , a ircra ft, or w a te rc ra ft by creating  th ree  n e w  crim inal violations: "m inor operating a veh icle  after 
co n sum ing  a lco ho l", "m in o r’s refusal to  subm it to  a chem ical te s t,"  and "driving w ith in  th e  2 4  hours a fte r  being 
cited  fo r  m in or operating  a vehicle a fte r  consum ing alcohol." These n e w  offenses w o u ld  be in fractions and  
w o u ld  n o t resu lt in jail tim e being im posed. H o w e v e r, the penalty w ould  be a fine of n o t m ore than  $ 1 ,0 0 0 ,  an 
order th a t th e  m inor perform  co m m un ity  w o rk  serv ice, or a com bination of the tw o . T h e  bill also provides that 
a m inor co n v ic ted  of these vio lations w ill also be sub ject to  adm inistrative revocation  o f th e  m in or's  d rive r’s 
license u nd er th e  s ta te ’s "use it, lose it" s ta tu tes . The bill w ill not have a fiscal im p act fo r the D ep artm en t of 
L aw  becau se  in fractions are presented  in d is tric t cou rt by the arresting officer, w h ich  does n o t require the 
presence or assistance of a prosecutor.

Prepared by: 
Division:

f^ i i k l  t
Richard I. Pegues, Director
Administrative Service

Approved by Commissioner: 
Agency: _______

Bruce M. Botelho' Attorney General 
Law

Phone:.
Date:.
Date:

465-3672
2/17/95
2/17/95

Department of
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's  Legislative Office
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F ISCAL NOTE
STATK OF ALASKA

1995 LEGISLATIVE SESSION

No. 2_
S /ersion: IIB 2 0 't
(H) Publish Date: 2/27/95 —

Revision D a te :__________________________________
Title: “An Act relating to the administrative revocation of a 
minor's license to drive . . *_________________________

Department Affected: Administration

BRU: Pub'ic Defender Agency
Component: Public Defender Agency

Sponsor: _ 
Requestor:
EXPENDITURES/REVENUES:

COMPONENT SERIAL NO. 1631 

(Thousands of Dollars)
OPERATING EXPENDITURES " PY 96 FY 9 / FY 98 FY 99 FY 60 TV : -  ”

PERS0NaE"5ERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
t o t a l  o p e r a t in g 0.0 0.0 0.0 0.0 0.0 0.0

capital expend itures  o.o o.o o.o o.o o.o 00 |

change  IN REVENUES ( ) o.o 0.0 0.0 o.o | 0.0 o.o

FUND SOURCE: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
OTHER
TOTAL " ' 0.0 0.0 0.0 O.o 0.6 0.0
Estimate of any current vear (FY 95) cost: $ 0 
POSITIONS:
Fu l L-TIME
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary.) There are two variables which will determine impact: 1) the number of 
projected arrests related to these newly created infractions and 2) a legal determination regarding the right to legal representation 
for said infractions. Ordinarily an individual is not entitled to public counsel services for mere infractions. On the other hand, the 
possible sanctions go beyond the normal range for infractions to include loss of driver's license. As such, it is an open question 
regarding court-appointed legal representation and therefore fiscal impact, if any.

Prepared by: John B. Salfrpfr "Director
Division: Public Defenderaftqencyr^Aqenc’

Phone: (907) 264-4412 
Date: _____________

Approved by Commissioner: Mark Boyer
Agency: Department of Administration Date: s A  - / V .r

C ' "  '  * ’> ? ?  PROVIDE ALL D ISTR IBUTION COPIES TO G OVERNOR 'S  LEG ISLATIVE OFFICE

(Heg9V17'0O3lfn Kp6 Page i of 1



Revision Date: ________________________________________________________  Department Affected: Administration
Title: “An Act relatinoto a minor operating vehicle after alcohol BRU : Office of Public Advocacy
consumption ..."________________________________________________________  Component: Office of Public Advocacy
Sponsor: Governor_____________________________________________________ _____________________________________________
Requestor: _____________________________________________________________ COMPONENT SER IAL NO. J 3 _______

STATE OF ALASKA
I99S LEGISLATIVE SESSION

EXPEN D ITURES/REVENUES :__________   (Thousands of Dollars)
OPERATING  EXPENDtTURES FY 96 FY 97 FY 98 FY 99 F Y 0 0 FY 1)1

PERSO NA L SERV ICES
TRAVEL
CONTRACTUAL
SU PPL IES
EQUIPM ENT
LAND & ST R U C T U R ES
GRANTS, CLAIMS
M ISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 0

F ISCAL NOTE -J!'Bill Versions
(H) Publish Date: z/2 7 /qs

I CAPITAL EXPEND ITURES 0 0 0 I 0 0 0

I CHANGE IN REVENUES < ) I 0 0 I 0 I 0 I 0 I 0

FUND SO U R C E : (Thousands of Dollars)
1002  Federal Receipts
1003 GF Match
1004  GF
1005  GF/Program  Receipts
1006  GF/MHTIA 
OTHER
TO TA L 0,0 . . 0.0 0.0 0.0 0.0
Estim ate  o f any curren t year (FY 9 5 ) c o s t : S -0 - 
POSIT IONS:
F U L L - T IM E
P A R T -T IM E
T E M P O R A R Y ...............................

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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T o n y  K n o w i . e sGOVERNOR

S t a t e  o f  A l a s k a

OFFICE OF THE GOVERNOR
J u n e a u

P O  Bo* HOOOI 
Juneau. Alaska 99811-OOOt 

(907) 465-3500 
Fa* (907) 465-3532

February 27. 1995

T h e  Honorable Gail Phillips 

Speaker of the H o u s e  

Alaska State Legislature 

State Capitol 

Juneau, A K  99801-1 182

D e a r  Speaker Phillips:

U n d e r  the authority of an. 111. sec. 18, of the Alaska Constitution, 1 a m  transmitting a bill 

relating to minors operating vehicles after con s u m i n g  alcohol. Despite our best efforts to 

date, the n u m b e r  of dnink drivers continues to rise in Alaska. T h e  state needs n e w  tools 

to respond to the problem of drunk driving.

A n  important step in m a k i n g  our roads and other avenues of transportation safe is to focus 

o n  high-risk drivers and let the police take th e m  off the road before tragedy strikes. T w o  

particularly high-risk groups of drivers are those w h o  operate commercial m o t o r  vehicles 

a n d  minors. T h e  legislature addressed commercial motor vehicle operators in 1992, 

passing stringent laws that keep commercial drivers off the roads w h e n  they are under the 

influence of alcohol. T h e  time has c o m e  to do the s a m e  with underage drivers, w h o  

generally are not allowed under the law to possess or c o n s u m e  a n y  alcohol.

This bill establishes a "zero tolerance level" for minors w h o  c o n s u m e  alcohol a n d  then 

operate a motor vehicle, aircraft, or watercraft. It does this by creating three n e w  criminal 

violations: "minor operating a vehicle after c o nsuming alcohol," "minor's refusal to 

submit to a chemical test," and "driving within the 24 hours after being cited for minor 

operating a vehicle after c o n suming alcohol."

T h e s e  n e w  offenses are only infractions and cannot result in jail time being imposed. 

Instead, the penalty is a fine of not m o r e  than $1,000, an order that the minor perform 

c o m m u n i t y  w o r k  service, or a combination of the two. A n  important feature of the 

proposed n e w  law is that the minor can be taken off the road and to a police station or 

other location for the administration of a chemical test to determine the presence of

TRANSMITTAL LETTER



alcohol in the mi n o r’s blood or breath. If the minor refuses to take the test, that is a 

separate infraction, m u c h  like the m i s d e m e a n o r  crime of refusal w e  have for driving- 

while-intoxicated cases.

This bill's a m e n d m e n t s  to A S  28.15.183 and 28.15.184 w o u l d  m a k e  the minor's driver's 

license or permit, privilege to drive, or privilege to obtain a license subject to 

administrative revocation under those "use it. lose it" statutes.

U n d e r  the bill, a minor w h o  is cited for driving after c o n s u m i n g  alcohol is prohibited 

from operating a motor vehicle, aircraft, or watercraft during the 24 hours after the 

citation is issued. This will help ensure that the minor stays off the road or other avenues 

of transportation while under the influence of alcohol.

I urge your favorable action on this bill.

The Honorable Gail Phillips
February 27, 1995
Page 2

Sincerely,
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A M E N D M E N T

B Y  R E P R E S E N T A T I V E  F I N K E L S T E I N

O F F E R E D  I N  T H E  H O U S E  
T O :  C S H B  217(HES)

P a g e  4, line 15 before "judicial": 
Insert "i n d e p e n d e n t "



States Weigh Flans To Dismantle A ll or Part o f Tenure Laws

" W e  w a n t  t o  b e  a b l e  t o  a s s u r e  t h e  p u b l i c  t h a t  
q u a l i f i c a t i o n s  f o r  c l a s s r o o m  i n s t r u c t i o n  a r e  t h e  f i r s t  
c o n s i d e r a t i o n  f o r  e m p l o y m e n t  a n d  n o t  n e c e s s a r i l y  
s e n i o r i t y . ”
-  Carl Rose, Association of Alaska School Boards
" S c h o o l  d i s t r i c t s  w a n t  t o  h e l p  t e a c h e r s  g e t  t h e  
e x p e r i e n c e ,  s u p e r v i s i o n  a n d  p r o f e s s i o n a l  d e v e l o p m e n t  
t h e y  n e e d  t o  b e  s u c c e s s f u l .  E x t e n d i n g  t e n u r e  
a c q u i s i t i o n  w i l l  g i v e  d i s t r i c t s  t h e  t i m e  t h e y  n e e d  t o  d o  
j u s t  t h a t . ”
-  Carl Rose, Association of Alaska School Boards

" T e n u r e  r e f o r m ,  a  g r o w i n g  s e n t i m e n t ”
-  Education Week, American Education’s Newspaper of Record

" I  t h i n k  t h i s  h a s  b e e n  c o m i n g  f o r  q u i t e  a  w h i l e . ”
-  Education Commission of the States
" I f  [ t e a c h e r s ]  a r e  s m a r t ,  t h e y ’ l l  l o o k  a t  t h i s  a s  a n  
o p p o r t u n i t y  t o  e l e v a t e  t h e  p r o f e s s i o n .  I  d o n ’ t  k n o w  
a n y o n e  w h o ’ s  m o r e  u p s e t  a b o u *  a  b a d  t e a c h e r  t h a n  a  
g o o d  t e a c h e r . ”
-  California Secretary of Child Development and Education



T h e  T r e n d :  T e n u r e  H e a d l i n e s
" S T A T E S  S E E K  T O  O V E R H A U L  T E N U R E  L A W S ”

•  A laska
Bills seek to extend tenure acquisition, allow for layoff when revenues dec!ine; streamline a 
costly nonretention process.

•  C a lifo rn ia
Governor’s proposal would specifically eliminate tenure. Says the Governor, "Good teachers 
don’t need tenure, [and] our children can’t afford a teacher who is just punching the clock.’’
He also proposes to abolish California’s entire education code and start over.

•  Connecticut
In 1993 the Connecticut legislature tried to amend teacher tenure laws that would have 
added new causes for dismissing a tenured teacher: The failure to demonstrate performance 
that promotes student achievement or the failure to take part in activities that enhance 
professional growth. Members of the legislature’s Joint Education Committee are now 
proposing that Connecticut require five years of service for tenure instead of three.

•  New Jersey
Governor has introduced a proposal requiring teachers to undergo periodic recertification to 
keep their licenses.

•  New York
Legislature has already streamlined its procedures for disciplining teachers, but a new bill 
has been drafted that would require teachers to be licensed every three years and undergo a 
tenure review every five years.

•  Ohio
Governor’s proposal would require teachers to teach at least four of the past six years in the 
same district to achieve a "continuing contract" status. Also proposes a state education 
licensing board that would evaluate, remediate, and, if performance is judged unsatisfactory, 
release teachers.

•  South Dakota
Governor is introducing legislation that would give school boards more flexibility to nonretain ineffective 
teachers.

•  Texas
Senate Education Committee proposal would make it easier to dismiss teachers: They could 
be fired after two consecutive unsatisfactory reviews. Governor has praised the bill for 
encouraging innovation and increasing local control of schools.

•  W iscons in
Senate lawmakers recently passed a bill repealing tenure. Governor supports the bill, and 
has previously introduced similar bills. The Republican-led legislature is expected to pass the 
bill into law soon. Other bills would repeal de novo type laws that recently cost the state 
$200,000 to nonretain two school employees.

STATES THAT HAVE AMENDED TENURE LAWS IN THE PAST FEW YEARS
•  COLORADO (Repealed tenure) •  MASSACHUSETTS •  NEW  YORK
•  FLORIDA •  M ICHIGAN •  OKLAHOMA
SOURCE: EOUCATION WEEK. MARCH 1.1995. WSE3A APRIL 16,1995, EDUCATION COMMISSION OF THE STATES, 1995
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C S  F O R  H O U S E  B I L L  N O .  217(HES)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

B Y  T H E  H O U S E  H E A L T H . E D U C A T IO N  A N D  S O C IA L  S E R V IC E S  C O M M I T T E EOfFered:Referred:
Sponsor(s): R E P R E S E N T A T IV E  IV A N

A  B I L L  

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to teacher tenure, teacher layoff a n d  rehire rights, an d  to

review of decisions of school boards concerning teachers."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  14.20.147(b) is amended to read:

(b) W h e n  a schooi operated by a federal agency is transferred to or absorbed < 

into a n e w  or existing schooi district̂  the teachers shall also be transferred if mutually 

agreed by the teacher or teachers and the school board of the n e w  or existing district.

A  teacher transferred from a federal agency school that [, W H I C H ]  does not have an j 

official salary schedule or teacher tenure in the same manner as a public school district 

in the state [,] shall be placed on a position on the salary schedule of the absorbing i

district; the saiarv m a y  not be less than the teacher would have received in the federal !

agency school. If the teacher taught four [ T W O ]  or more years in the federal agency 

school and. at the time of transfer, had a valid .Alaska teaching certificate, that teacher ! 

shail be placed on tenure in the absorbing district.

-1- CSHB 217(HES) j
.'Tew T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  B R A C K E T E D ]
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* Sec. 2. A S  14.20.150 is amended to read:

Sec. 14.20.150. A C Q U I S I T I O N  O F  T E N U R E  R I G H T S ,  (a) A  teacher

acquires tenure rights in a district wh e n  the teacher

(1) possesses a standard teaching certificate;

(2) has been employed as a teacher in the same district continuously 

for four [ T W O ]  full school years and is reemployed for the school year immediately 

following the four [ T W O ]  full school years: and

(3) has been evaluated and r e c o m m e n d e d  for tenure under (c) of

this section.

(b) The tenure rights acquired under (a) of this section become effective on the 

first day the teacher performs teaching services in the district during the school year 

immediately following the four [ T W O ]  full school years.

* Sec. 3. A S  14.20.150 is amended by adding a n e w  subsection to read:

(c) The superintendent or the superintendent's designee shall annually evaluate 

the performance of each teacher in the district w h o  has not earned tenure. In addition, 

for three of the four years before a tenure decision is made, each untenured teacher 

shall be evaluated by a peer review committee appointed by the superintendent. T h e  

superintendent shall appoint three teachers to a peer review committee unless the 

superintendent determines that, given the number of untenured teachers compared to 

the number of teachers available to serve on peer review committees, a committee J 

should be composed of two teachers. A  peer review committee shall submit its ; 

evaluation in writing to the superintendent and to the nontenured teacher. The 

evaluation by the peer review committee is advisory only. The uperintendent shall 

r e c o m m e n d  whether a teacher should be granted tenure.

* Sec. 4. A S  14.20.160 is amended to read:

Sec. 14.20.160. L O S S  O F  T E N U R E  R I G H T S .  Tenure rights are lost w h e n  tire : 

teacher's employment in the district is interrupted or terminated. However, a teacher 

on layoff status does not lose tenure rights d aring the period of layoff except as j 

provided under A S  14.20.177.

* Sec. 5. A S  14.20.175(b) is amended to read:

(b) A  teacher w h o  has acquired tenure rights is subject to nonretention for the

CSHB 217(HES) -2-
M ew  T e x t  U n d e r l i n e d  (D E L E T E D  T E X T  B R A C K E T E D ]



following schooi year only for the following causes:

(1) incompetency, which is defined as the inability or the unintentional

or intentional failure to perform the teacher's customary teaching duties in a

satisfactory manner:

(2) immorality, which is defined as the commission of an act that, 

under the laws of the state, constitutes a crime involving moral turpitude; or

(3) substantial noncompliance with the school laws of the state, the

regulations or bylaws of the department, the bylaws of the district, or the written rules

of the superintendent [; O R

(4) A  N E C E S S A R Y  R E D U C T I O N  O F  S T A F F  O C C A S I O N E D  B Y  A  

D E C R E A S E  IN S C H O O L  A T T E N D A N C E ] .

Sec. 6. A S  14.25 is amended by adding a n e w  section to read:

Sec. 14.20.177. L A Y O F F S ,  (a) A  school district m a y  place a teacher w h o  has 

acquired tenure rights on layoff status but only if it is necessary for the district to 

reduce the number of teachers because of a decrease in school attendance or because i 

of a substantial decrease in school district revenue.

(b) For a period of three years after layoff a teacher is on layoff status and 

is entitled to a hiring preference in the district or regional educational attendance area 

where the teacher had been employed. The hiring preference applies only to vacant ! 

teaching positions for which the teacher is qualified. If a teacher is offered a teaching ■ 

position under this subsection and the teacher declines the offer, the teacher is no  ̂

longer considered to be on layoff status and is no longer entitled to a hiring preference 

under this section.

(c) In making layoff and rehire decisions under this section, a school district 

m a y  lay off or fail to rehire a secondary school teacher w h o  has more seniority than 

a primary school teacher in order to give preference to a teacher skilled in teaching at 

the primary school level. The district m a y  also give preference to a secondary school 

teacher over a primary school teacher with more seniority in order to preserve 

secondary school programs.

(d) Notwithstanding any provision of A S  23.40, the terms of a collective 

bargaining agreement entered into between a school district or regional educational

-3-
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attendance area and a bargaining organization representing teachers on or after the

effective date of this sec'ion m a y  not be inconsistent with the provisions of this 

section.

(e) A  teacher on layoff status is not entitled to be reemployed under 

A S  14.20.145 and does not accrue leave. T i m e  spent on layoff status does not count 

toward the acquisition of tenure rights. However, layoff status does not constitute a 

break in service for

* Sec. 7. A S  14.20.205 is amended to read:

Sec. 14.20.205. J U D I C I A L  R E V I E W .  If a school board reaches a decision 

unfavorable to a teacher, the teacher is entitled to mandatory, advisory arbitration 

conducted bv a neutral third party and, if the decision of the school board 

remains unfavorable to the teacher, to judicial review based on the record [A D E  

N O V O  T R I A L ]  in the superior court. However, a teacher w h o  has not attained tenure 

rights is not entitled to aroitration or judicial review under [ A C C O R D I N G  T O ]  this 

section.

* Sec. 8. The amendments made by this Act apply to teachers first hired by a school 

district on or after the effective date of this Act.

(1) determining eligibility for tenure;

(2) retaining acquired tenure rights; or

(3) retaining accrued sick leave.

CSHB 217(HES) -4-
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Spsslon 
Alaska State Capital 

Juneau. .Alaska 99801-1182 
Phone: (907) 465-4942

R e p re s e n ta t iv e  Iv a n  M . Iv a n

Inlgrl.m 
P.O. Box 137 

Aklak. Alaska 99552 
Phone: (907) 765-7526

S E C T I O N A L  A N A L Y SIS  - C S H B  217 (HESS)

T h e  following is a sectional analysis of C o m m i t t e e  Substitute for H o u s e  Bill 217 
(HESS):

Section 1: A m e n d s  A S  14.20.147(b), Transfer or absorption of attendance area or 
federal a g e n c y  school. C h a n g e s  tenure from t w o  to four years for those teachers w h o  
taught in a school operated b y  a federal agency a n d  has transferred to or is absorbed 
into a n e w  or existing school district.

Section 2: A m e n d s  A S  14.20.150, Acquisition of tenure rights. C h a n g e s  tenure fr o m  
t w o  to four vears.j

Section 3: A d d s  a n e w  subsection to A S  14.20.150. Three of the four years prior to a 
tenure decision, requires that a n o n  tenured teacher be evaluated b y  a peer review 
c o m m i t t e e  app o i n t e d  b y  the superintendent.

Section 4: A m e n d s  A S  14.20.160, Loss of tenure rights. Clarifies that a teacher on 
layoff status does not lose tenure rights during the layoff period except as provided 
b y  A S  14.20.177 (Section 6 of this bill).

Section 5: A m e n d s  A S  14.20.175(b), N o n  retention. R e m o v e s  subsection (b)(4) 
w h i c h  allows n o n  retention of a teacher d u e  to a decrease in school attendance.

Section 6: A m e n d s  A S  14.25, Teachers’ Retirement b y  a d d i n g  a n e w  section. This 
n e w  section provides for layoff of a tenured teacher w h e n  there is a decrease in 
school attendance or school revenues or to better m e e t  the a c a d e m i c  p r o g r a m  needs 
of the district. Procedures u n d e r  w h i c h  a district m a y  layoff tenured teachers, the 
length of time that a teacher retains hire rights after a layoff, the circumstances 
u n d e r  w h i c h  a teacher m a y  lose rehire rights after a layoff a n d  other provisions are 
p ro v i d e d  u n d e r  this section.

Aklachak • Akiak • Aleknaglk • ArmautJuak • Bethel • Chefomak • Clark’s Point • Dillingham • Eek • Ekuk • Ekwok • Coodnrvs Bay •
Kaslgluk • KJpnuk • Kollganek • Konglganak • Kwethluk • Kwlgilllngok • Manokolak • Napaklak • Napasklak • New Stuyahok • Nunapttchuk •

Oscamlle • Platinum • Portage Creek * Quin)tagak • Toglak • Tuntutullak • Twin Hills



Pa g e  4 

Sectional Analysis 
H o u s e  Bill 217

Section 7: A m e n d s  A S  14.20.205, Judicial review. Eliminates a d e  n o v o  trial 
w h e n e v e r  a school district reaches an unfavorable decision to a teacher. This 
section a d d s  l a nguage w h i c h  allows judicial r e v i e w  of the decision b a s e d  o n  the 
previously established record. A  provision is also a d d e d  w h i c h  p r o v i d e s  for 
m a n d a t o r y ,  advisory arbitration for a teacher if the school b o a r d  decision is 
unfavorable to the teacher.

Section 8: States that the changes m a d e  b y  this bill apply to teachers first hired o n  or 
after the effective date of :he bill.
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Session 
Alaska State Capital 

Juneau. Alaska 99801-1182 
Phone: (907) 465-4942

Interim 
P.O. Box 137 

Aklak, Alaska 99552 
Phone: (907) 765-7526

R e p re s e n ta t iv e  I v a n  M . Iv a n

S P O N S O R  S T A T E M E N T  - C S H B  217 (HESS)

I introduced H o u s e  Bill 21 7  to allow o u r  school districts s o m e  flexibility w h e n  
dealing with rising enrollments a n d  increased costs associated with o u r  educational 
system. S h o u l d  we, the legislature, decide not to increase educational funding, I 
believe policy questions s u c h  as the o n e  p r o p o s e d  in H o u s e  Bill 2 1 7  n e e d  to be 
addressed.

H o u s e  Bill 217 w o u l d  allow school districts to lay off teachers w h o  h a v e  acquired 
tenure rights, but only if the school district finds it necessary to reduce the n u m b e r  
of teachers d u e  to declining enrollment, declining revenues or to better m e e t  the 
a c a d e m i c  p r o g r a m  needs of the district. T h e  bill also increases tenure f r o m  t w o  to 
four years a n d  r e m o v e s  the costly trial d e  n o v o  portion of our statutes w h i c h  allows 
a school district e m p l o y e e  w h o ,  if not satisfied with a district led investigation, to g o  
to the court system to begin a n  entirely n e w  trial. T h e  district's investigation, m o s t  
often, m u s t  be recreated. T h e  bill eliminates the d e  n o v o  portion w h e n  the district 
investigation has m e t  standards acceptable to the court. T h e  deletion of the trial d e  
n o v o  provides o u r  educators the s a m e  protections as p r o v i d e d  to other state 
e m p l oyees. T h e  bill does allow for m a n d a t o r y ,  advisory arbitration if the school 
b o a r d  reaches a decision unfavorable to a teacher prior to appealing to Superior 
Court.

Akiachak • Aklak • Aleknagik • Atmauduak • Bethel • Chefomak • Clark j  Point • Dillingham • Eck • Ekuk • Ekwok • Goodnews Bay •
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Rev is ion  Da te : __________________

B ILL  N O . _ _ .H B .2 l 7.

D ep artm en t Affected: Education
Title: E m p lo ym ent Rights of Teachers B R U : Executive Administration

Sponsor: R ep rese n ta tive  Ivan
R equ ester: (1-0 H E S S  C om m ittee
E x p e n d itu re s /R e v e n u e s :

C om ponent: Comm issioner's Office

C O M P O N E N T  S E R IA L  N O .
(Thousands of Dollars)

185

O P E R A T IN G FY 96 FY 97 F Y  98 FY 99 F Y 0 0 FY 01
PERSONAL SERVICES
TRAVEL 5 .0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 1.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
T O T A L  O P E R A T IN G 6.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L

R E V E N U E  F U N D  S O U R C E : \

f  ' D I N G : __________________________________________________ (Thousands of Dollars)
Federal Receipts

1003 GF Match
1004 GF 5.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts
1006 GF/MHTIA
Other
T O T A L 6.0 0.0 0.0 0.0 0.0 0.0

P O S IT IO N S :
F U L L -T IM E
P A R T -T IM E
T E M P O R A R Y
Estim ate of current v e a r  (F Y 9 5 ) mpact: 5 0 .0

A N A L Y S IS : (A ttach a sep ara te  page if necessary.)
House Bill 217 parmrts school districts to place a tenured teacher on layoff status if it is necessary to reduce the number of teachers 
because of a decrease in attendance or revenue, or to better meet the academic program needs of the district. The department Is 
required to adopt regulations to estaDlish: procedures for the lay off of tenured teachers: the length of time the teacher retains rehire 
rights; and, the circumstances under which a teacner may lose rehire rights after a layoff. The adoption of these regulations will 
require travel and advertising costs.
The final section of HB 217 states if a school board reaches a decision unfavorable to a teacher, the teacher is entitled to judicial 
'evlew based on the record Instead of a de novo trial. This provision may result in considerable savings to the local school districts.

p ">oared by: S he ila  Peterson. Special Assistant______________  S  Phone: 465-28Q3_____________________
iio n : C om m issioner's  Office  s  ^  y  ^ a te : M arch 6. 1995_________________________

Approved by C om m issioner: ^ — ____________ Miko M aher___________________________
Agency: Education___________________________________________________ D a t e : __M arch S. .1995_________________________
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P O S IT IO N  P A P E R

T E N U R E  A C Q U IS I T IO N
For public school e d u c a to rs

The Association of Alaska School Boards recommends to the Legislature that 
AS 1 4 .2 0 .1 5 0  (a) and (b) be amended to require five years of probation to obtain tenure in 
the school systems of the State of Alaska.
The quality of teaching is important in the development of strong educational programs 
for our children. Within a two year time frame, which is in current statute, schorl 
districts must evaluate teachers, help improve their skills, and determine whether or 
not to retain them. Two years is simply insufficient time to comprehensively evaluate 
teachers and allow for their successful improvement.
With districts under increased pressure to reduce administrative costs, not only will 
there be fewer administrators to conduct teacher evaluations but with an added 
workload, administrators will be under greater pressure to evaluate and determine 
whether or not to retain a teacher, and will have much less time to develop the skills of 
a potentially good teacher.
Extending tenure acquisition would allow districts time to provide a comprehensive 
plan for improvement which would help strengthen and develop the employee's 
teaching skills. With five years, new teachers would have the opportunity to grow in an 
environment conducive to professional development rather than under the pressure of 
deadlines of notice of non-retention.

3/95
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T E N U R E  A C Q U IS I T IO N
M A J O R  ISSUES &  KEY P O IN TS

S ch o o l districts have shared  their con cern s about how  difficult it is to conduct soun d  evaluations of their 
teachers  within the current two year period of time in which teachers can be aw arded tenure.

IN S U F F IC IE N T  T IM E  FO R  E V A L U A T IO N

1. F A IR N ESS  TO  T E A C H E R S

• Two years is too short for meaningful evaluation and imprcvement.

• F orces  the non-retention question of a non-tenured teacher rather than encourag ing a district to 
work with the individual to develop their potential talent.

2. FA IR N ESS  TO  KIDS

« F orces a  district to tenure marginal teachers who later m ay prove unsatisfactory.

• T o  tenure marginal teachers who can't or won t im p rove -chea ts kids.

3 . ADM IN ISTRATIVE W O RKLO A D

• Budget cuts force remaining adm inistrators to take on m ore responsibilities, 
and m akes less time available for quality teacher evaluations.

F IV E -Y E A R  T E N U R E  W IL L

1. G rant sufficient time to evaluate non-tenured staff by moving from two to five years.

2 . Not add  increased co s ts  to the districts to implement.

3 . Not m andate increased statutory requirements on local schoo l districts.

4 . G rant sufficient time for professional improvement.
FIVE YEAR TENURE SERVES THE NEEDS OF SCHOOL DISTRICTS, TEACHERS, AND ULTIMATELY CHILDREN.
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A C Q U IS IT IO N  OF TEACHER  TENU RE

WHEREAS, the quality of teaching is important in the development of strong educational 
programs in the State; and,

WHEREAS, two years is often insufficient time for a teacher new to a school district to 
develop professionally and successfully; and

WHEREAS, two years is often not long enough to adequately evaluate the capability of a 
teacher prior to granting tenure; and

WHEREAS, the two year tenure restricts school boards’ abilities to manage for quality 
education;

NOW THEREFORE BE IT RESOLVED that the Association of Alaska Schocl Boards 
recommends to the Legislature that AS 14.20.150 (a) and (b) be amended 
to require five years of probation to obtain tenure in the school systems of 
the State of Alaska-applicable to teachers hired after the effective date of 
the act.

P a s s e d  by  th e  G e n e r a l M e m b e rs h ip  a t  th e
41s t A n n u a l AASB C o n fe r e n c e , N o v . 15, 1994
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P O S IT IO N  P A P E R

N O N R E T E N T IO N  R E V IS IO N
LAYOFF PROVISIONS DUE TO FISCAL CIRCUMSTANCES

The Association of Alaska School Boards supports amending AS 14.20.175 (b) to 
layoff tenured staff for budgetary and fiscal reasons.

If reductions in the work force are required in Alaska's schools due to fiscal 
circumstances, layoff provisions must allow the educational program needs of our 
youth, and not tenure, to be the primary determining factor.

Current law allows nonretention of tenured staff for reasons of: (1) incompetence,
(2) immorality, (3) substantial noncompliance, and (4) a decrease in enrollment. 
Schools may NOT layoff tenured employees due to funding shortfalls (not associated 
with declining enrollments).

AASB supports legislation for layoff that addresses fiscal circumstances with rehire 
provisions to accommodate district program needs.

AASB believes program needs of students should drive the staffing patterns of 
schools. Current law leaves schools in a position of having to make program cuts and 
fill the remaining positions with teachers who may be less qualified but are guaranteed 
employment because of tenure. It often places teachers in grade levels or subject 
areas for which they have insufficient preparation. Legislation should direct the State 
Board of Education to adopt subject area endorsements to improve the quality of 
instruction.

3/95



A n  E a u c a t io n a l  P e r s p e c t iv e  
Support for Non-retention In the Event of a Reduction in Revenue
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U nder current law, even if a reduction in revenue to a  school district necessitates program m atic cutbacks, 
including reductions in the num ber of certificated teaching positions, tenured teachers cannot be non­
retained for the following school year unless one of the four categories set forth in A .S. 1 4 .2 0 .1 7 5  can be 
proven. Basically, those categories are incom petency, immorality, substantial non-com pliance, and a 
reduction in force required by a decrease in school attendance.

A pparently, the rationale for protecting tenured te a ch e rs -even  in the face of funding reductions-appears  
to be that reductions in the num ber of certificated teachers can  be accom plished by attrition and /or the 
non-retention of non-tenured teachers.

H ow ever, that argum ent is not logical, reasonable, or appropriate when viewed from an educational 
perspective. S om e exam ples will prove that point:

1. As a result of decreased funding, a school district is required to reduce som e music/art elective 
high school courses. A third year teacher in the district, hired to teach music and with no prior 
experience teaching English, is reassigned to teach high school English while an exceptional first 
y ea r teacher, heavily recruited because of his or her prior teaching experience in English and/or 
education background in English, must be non-retained.

2 . A disproportionate num ber of the district's non-tenured (first and second year) teachers are  
special ed. B ecause the tenureo teacher ranks are protected frcm non-retention because of 
decreased  funding in the absence of decreased enrollment, non-retentions must com e from the 
non-tenured staff. Cutbacks in the num ber of special ed teachers jeopardizes the district's ability 
to com ply with the Individualized Educational Plan (IE P ) requirements of state and federal law.

3 . Because more A laska Natives are graduating from the University of Alaska, a school district has 
hired most of its Alaska Native teachers over the past two years. Those Alaska Native teachers will 
be non-reta ined .

4 . A large influx of non-English speaking students has required a district to hire many English-as-a- 
Second-Language (E S L) teachers over the past two years. Those teachers must now be non- 
re ta ined .

5 . T he district has expended substantial m oney over the past two years recruiting well-qualified 
chem istry and physics teachers. Those teachers are  non-tenured, and must be non-retained.

6 . A ten year physical education teacher who has never taught high school math is reassigned to 
teach high school math.

In all of these exam ples, staffing decisions are being m ade on the basis of w hether a  teacher is tenured or 
non-tenured. Those decisions are not being m ade on what is in the best educational 
interests of students.

W h en  revenues decline, a school board must ultimately m ake budgetary decisions regarding the 
allocation of resources. Unfortunately, under A .S. 14 .20 .175 (b ), a school board acts with the proverbial 
one hand tied behind its back. Decisions regarding the allocation of hum an resources are not based upon 
w ho is the best, brightest, m ost com petent, most energetic, most qualified, and most effective teacher, 
but rather on w hether som eone has taught for only one or two years in the d'^trict as opposed to having 
taught for three, four or m ore years.



T EN U R ED  STAFF REDUCT IO N  W H EN  R EVEN UES  D EC L INE

1 9 9 5  C O R E  R E S O L U T IO N
9 5 - 2 3

WHEREAS, school districts are faced with budget reductions not associated with declin­
ing enrollments; and,

WHEREAS, certificated staff may be non-retained due to incompetency, immorality, non- 
compliance with school law, and declining enrollments, but not due to de­
clining revenues; and,

WHEREAS, this often places teachers in grade levels or subject areas for which they 
have insufficient preparation; and,

WHEREAS, districts, in order to deal with declining revenues, need the authority to re­
duce staff due to a lack of funds; and

WHEREAS, nonretention provisions in current statute address performance criteria, with 
the exception of declining enrollment;

NOW THEREFORE BE IT RESOLVED that the Association of Alaska School Boards 
supports amending AS 14.20.175(b) to separate declining enrollments and 
fiscal or budgetary circumstances from performance criteria when faced with 
staff reductions;

BE IT FURTHER RESOLVED that the Association cf Alaska School Boards will draft leg­
islation for layoff that addresses fiscal circumstances with rehire provisions 
to accommodate district program needs.

Pa ssed  b y  th e  G e n e r a l M em b e rsh ip  a t  th e
41st A nn u a l AASB C o n fe r e n c e . N ov . 15. 1994



STAFF REDUCT IO N  DUE TO C H A N G IN G  PROGRAM  NEEDS

1 9 9 5  C O R E  R E S O L U T IO N
9 5 - 2 4

WHEREAS, School Boards are specifically charged with the responsibility for determining 
the program needs of their particular districts; and,

WHEREAS, existing tenure laws do not allow for staff reduction because of changing 
program needs; and,

WHEREAS, changing program needs often force districts to place teachers in grade 
levels or subject areas for which they have insufficient preparation; and,

WHEREAS, school boards need to be able to make the decision to change staffing levels 
based on the district's program needs;

NOW THEREFORE BE IT RESOLVED that the Association of Alaska School Boards pro­
motes necessary legislation to allow districts to change staffing levels based 
on the district’s program needs.

P a s se d  b y  th e  G e n e r a l M e m b e rs h ip  a t  th e
4 1 st A n n u e l AASB C o n fe r e n c e , N o v . '.5, 19 9 4



A s s o c i a t e  o f t A le s k c  S c h o o l  B o a r d s

1995  CORE RESO LU T IO N  

95-25 
SUBJECT A R EA  END O RSEM ENT  M  TH E  

C ER T IF IC A T IO N  PROCESS

WHEREAS, subject area endorsements gained through the teacher certification process 
are indicators of a teacher’s potential competency; and,

WHEREAS, the Association of Alaska School Boards desires an optimal educational en­
vironment for its students by hiring the best qualified teachers that are avail­
able to us; and,

WHEREAS, the Association of Alaska School Boards recognizes that endorsements can 
demonstrate basic knowledge and skills;

WHEREAS, the public v/ants assurances that the people in the classroom are qualified 
and competent;

NOW THEREFORE, BE IT RESOLVED that the Association of Alaska School Boards de­
sires l ie  Alaska Department of Education to require subject area endorse­
ments or multiple endorsements of initial applicants for teacher certification.

BE IT FURTHER RESOLVED that such endorsements be required of all applicants for 
certificate renewal, unless such requirement was met at the time of initial 
certification.

Passed by the General Membership a t the 
41st Annual AASB Conference, Nov. 15, 1994
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P O S IT IO N  P A P E R  

D E  N O V O  T R IA L S
JUDICIAL REVIEW OF DECISIONS OF SCHOOL BOARDS 

RELATING TO NON-RETENTION OR DISMISSAL OF TEACHERS

Under AS 1 4 .2 0 .2 0 5  JU D IC IA L  R E V IE W  a school district is obligated to submit to a  trial de 
novo (a new trial) if a decision by the school board is unfavorable to a teacher, and the 
teacher appeals the decision by the board to non-retain or dismiss them. This is an 
extraordinary standard that has not been extended to any other group of employees.
When a teacher appeals the findings of a district hearing, the school district must 
repeat the process again before the court, usually at a much later date, and incur the 
financial cost once again.
AASB views this requirement to be both duplicative and extremely costly. The history 
of de novo trials in various school districts has established a pattern of unnecessary 
legal expenses. In addition, de novo law has a substantial chilling effect on school 
districts, due to costs, when deciding whether or not to attempt the dismissal of a 
tenured teacher.
The judicial review of dismissal proceedings should be treated no differently than 
other State agencies. Review should be “on the record" pursuant to the Administrative 
Procedures Act. This would provide an opportunity for the superior court to review the 
established record of the local hearing.
Furthermore, a teacher will still be able to appeal a school board’s decision to the 
superior court.

3/95
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DE NOVO TRIALS 
S A M P L E  C O S T S

On March 22,1994 the House HESS Committee took testimony from representatives of five school districts 
m support of legislation affecting de novo trials. School officials offered testimony on seven recent cases of 
non-retention-total cost $721,453.
NORTH SLOPE BOROUGH SCHOOL DISTRICT 
Tom Everitt, Director of Personnel

Example 1: A teacher was terminated for striking a child. The board incurred costs of $ 126,000 in 
addition to hearing costs for the "de novo" trial.
Example 2: A tenured teacher was terminated for incompetence. As in the first example, the teacher 
requested and received a hearing. The legal fees for the district attorney and hearing officer were 
substantial. The preparation for the trial and settlement negotiations involved another $29,000 in legal 
lees. In addition, the district’s insurance company paid the ex-teacher $59,500 as a settlement to avoid 
the legal expenses of a trial.
Total legal expense to the district: $217,500.

FAIRBANKS NORTH STAR BOROUGH SCHOOL DISRICT
Barbara M. Martin. Assistant Superintendent

Example I: A case is currently being appealed to the Alaska Supreme Court by a terminated employee. 
Hearing costs in this case were S4J.512 and the trial costs to date are $38,095, for a total of $82,607.
Example 2: Another case is scheduled (or trial in superior court in January 1995. Hearing costs in this 
case were $82,920 and the trail costs to date are $30,010, for a total of $112,930.
Total combined costs to the district: $195,537.

ANCHORAGE SCHOOL DISTRICT 
Larry Wiget, Director of Government

In a recent case in Anchorage the district spent roughly $20,000 to prevail before a heanng officer. It 
was forced to expend an additional $100,000 to achieve the same result in the Superior court.
Total cost to the district: S 120,000.

KENAI PENINSULA BOROUGH SCHOOL DISTRICT
Richard Swarner. Executive Director of Business Management

Kenai has recently gone through a trial de novo for the non-retention of a tenured teacher and the 
district’s legal costs were $74,000. This is an exorbitant, but normal, price to pay for an employee who’s 
performance is not satisfactory.
Total cost to the district: $74,000.

SITKA SCHOOL DISTRICT 
John Holst, Superintendent

In a recent termination case in the Sitka School District the district paid S39.963. This included the 
original hearing before the board. At that point an attorney and legal firm was appointed by our 
insurance carrier and handled the case from that point on. The cost of the de novo trial was 3 50,386 
and the cost associated with the appeal to the Supreme Court was another $ 42,067. Since this case 
has been remanded to Superior Court, we do not know at this time what the cost will be to process the 
next step.
Total cost to the district: $114 ,416 .



1 995  CORE RESO LUT IO N
95-2

E L IM IN A T E  TR IAL DE NOVO

WHEREAS, the current system of tenured teacher non-renewal and dismissal in Alaska 
is inefficient and costly for all parties when compared with similar processes 
in other states; and

WHEREAS, the current system of tenured teacher non-renewal and dismissal in Alaska 
requires a school district to complete a trial de novo following a similar 
hearing process by a hearing officer;

WHEREAS, the school trial de novo doubles the cost to the school district for teacher 
non-renewal or dismissal; and

WHEREAS, school districts have generally used independent hearing officers who utilize 
an approved process similar to a courtroom situation; and

WHEREAS, in overturning a Superior Court ruling against trial de novo the Supreme 
Court of Alaska stated the resolution to the process must be remedied by 
the Legislature;

NOW THEREFORE BE IT RESOLVED that the Association of Alaska School Boards
will promote legislation to adjust the current system of tenured teacher non-renewal and
dismissal in order to eliminate the trial de novo when the hearing officer has met stan­
dards acceptable to the court.

P a s se d  b y  th e  G e n e ra l M em b e rs h ip  a t  th e
4 1s t A n n u a l AASB C o n fe r e n c e , N ov . 15, 1994



Sec. i4 .20 .i5 u
ACQUISITION OF TENURE RIGHTS.

(a) A teacher acquires tenure rights in a district when the teacher
(1) possesses a standard teaching certificate;
(2) has been employed as a teacher in the same district 

continuously for two full school years and is reemployed for the school 
year immediately following the two full school years.

(b) The tenure rights acquired under (a) of this section become 
effective on the first day the teacher performs teaching services in the 
district during the school year immediately following the two full school 
years.
History -
(Sec. 1 ch 92 SLA 1960; am Sec. 17 ch 98 SLA 1966)
Decisions -

Purpose of tenure laws. - Tenure laws are intended to give job security 
to experienced teachers and to ensure that they will not be discharged for 
inadequate reasons. State v. Redman, 491 P.2d 157 (Alaska 1971).

A system of tenuie has as its objective the retention of able personnel 
after they have undergone an adequate period of probation with the 
concomitant result that more talented personnel will be attracted to enter 
the teaching profession. State v. Redman, 491 P.2d 157 (Alaska 1971).

The law does not require that teachers shall teach every day, - or 
every hour of every day. State v. Redman, 491 P.2d 157 (Alaska 1971).

The supreme court fails to find any provision of Alaska statutes 
concerning education which requires, or to perceive of any persuasive policy 
reasons why, a teacher must work full days throughout the school year in 
o rder to attain tenure rights. No legislative intent to exclude a teacher who 
works less than full days is manifest from a study of the applicable 
statutes. State v. Redman, 491 P.2d 157 (Alaska 1971).

Duties regular and substantial enough to afford intelligent evaluation 
are sufficient. - When a teacher's duties are regular and substantial enough 
to afford intelligent evaluation, there is little in the way of persuasive policy 
considerations for excluding such service from the ambit of Alaska tenure 
laws. State v. Redman, 491 P.2d 157 (Alaska 1971).

"Sequential fractions" regulation, - adopted by the department of 
education for the purpose of protecting teachers who had taught in a 
particular school district for various fractions of the school year and 
entitling teachers who had taught for periods totaling more than the 
equivalent of two regular school terms to tenure, conflicted with the 
unambiguous language of this section. Fairbanks N. Star Borough Sch. Dist. v. 
NEA-Alaska, Inc., 817 P.2d 923 (Alaska 1991).

Use of the word "full" in this section indicates the legislature's intent 
to preclude a teacher from counting a portion of a year toward the two-year



probationary period required for tenure. Fairbanks N. Star bo-'ough Sch. Dist: 
v. NEA-Alaska. Inc., 817 P.2d 923 (Alaska 1991).

Cited in Skagway City Sch. Bd. v. Davis, 543 P.2d 218 (Alaska 1975); 
Crisp v. Kenai Peninsula Borough Sch. Dist., 587 P.2d 1168 (Alaska 1978). 
Collateral Refs -

What amounts to waiver of status or rights under teachers' tenure 
statute. 145 ALR 1078.

Construction and effect of tenure provisions of contract or statute 
governing employment of faculty member by college or university. 66 ALR3d 
1018.

Who is "teacher" for purposes of tenure statute. 94 ALR3d 141.



TRANSFER OR ABSORPTION OF ATTENDANCE AREA OR FEDERAL AGENCY 
SCHOOL

(a) When an attendance area is transferred from a currently 
operating district to, or absorbed into, a new or existing school district, the 
teachers for the attendance area also shall be tran tterred unless otherwise 
mutually agreed by the teacher or teachers and the chief school 
administrator of the new district. Accumulated or earned benefits, including 
but not limited to, seniority, salary level, tenure, leave, and retirement, 
accompany the teacher who is transferred.

(b) When a school operated by a federal agency is transferred to or 
absorbed into a new or existing school district the teachers shall also be 
transferred if mutually agreed by the teacher or teachers and the school 
board of the new or existing district. A teacher transferred from a federal 
agency school, which does not have an official salary schedule or teacher 
tenure in the same manner as a public school district in the state, shall be 
placed on a position on the salary schedule of the absorbing district; the 
salary may not be less than the teacher would have received in the federal 
agency school. If the teacher taught two or more years in the federal 
agency school and, at the time of transfer, had a valid Alaska teaching 
certificate, that teacher shall be placed on tenure in the absorbing district.

(c) On the first day of service in the absorbing school district, a 
teacher transferred from a federal agency school shall be allowed the actual 
number of days of accumulated sick leave that the teacher has earned while 
teaching in the state. Consistent with the established district policy the 
absorbing district may allow credit for any other type of leave. Credit for 
retirement shall be allowed in accordance with AS 14.25.060.
History •
(Sec. 1 ch 53 SLA 1972; am Sec. 1 ch 150 SLA 1975)
Decisions -

Back pay is not a benefit for the purpose of subsection (a) of this 
section. - Aleutian Region R.E.A.A. v. Wolansky, 630 P.2d 529 (Alaska 
1981).

Quoted in Northwest Arctic Regional Educ. Attendance Area v. Alaska 
Pub. Serv. Employees, Local 71, 591 P.2d 1292 (Alaska 1979), overruled on 
other grounds, Alaska Com. Fishing & Agric. Bank v. O/S Alaska Coast, 71 5 
P.2d 707 (Alaska 1986).

Stated in Parliment v. Yukon Flats Sch. Dist., 760 P.2d 513 (Alaska 
1988).

d e c .  1 4 . 2 0 . 1 4 7  ■ ”  - r



Sec. 14.2u.160 ' ~
LOSS OF TENURE RIGHTS.
Tenure rights are lost when the teacher’s employment in the district is 
interrupted or terminated.
History -
(Sec. 1 ch 92 SLA 1960; am Sec. 1 ch 104 SLA 1965; am Sec. 20 ch 98 SLA 
1966; am Sec. 22 ch 37 SLA 1986)



Sec:. 14 1. 1 /5  • -  - — 1
NONRETENTION.

(a) A teacher who has not acquired tenure rights is subject to 
nonretention for the school year following the expiration of the teacher's 
contract for any cause that the employer determines to be adequate. 
However, at the teacher's request, the teacher is entitled to a written 
statement of the cause for nonretention. The boards of city and borough 
school districts and regional educational attendance areas shall provide by 
regulation or bylaw a procedure under which a nonretained teacher may 
request and receive an informal hearing by the board.

(b) A teacher who has acquired tenure rights is subject to nonretention 
for the following school year only for the following causes:

(1) incompetency, which is defined as the inability or the 
unintentional or intentional failure to perform the teacher's customary 
teaching duties in a satisfactory manner;

(2) immorality, which is defined as the commission of an act 
that, under the laws of the state, constitutes a crime involving moral 
tu rp itude ;

(3) substantial noncompliance with the school laws of the state, 
the regulations or bylaws of the department, the bylaws of the district, 
or the written rules of the superintendent; or

(4) a necessary reduction of staff occasioned by a decrease in
school attendance.

History -
(Sec. 22 ch 98 SLA 1966; am Sec. 1 ch 11 SLA 1968; am Sec. 13 ch 46 SLA
1970; am Sec. 15 ch 124 SLA 1975)
Decisions -

Section exceeds federal constitutional requirements. - This section, in 
requiring a statement of cause and an opportunity to be heard, exceeds 
federal constitutional requirements. Shatting v. Dillingham City Sch. Dist.,
617 P.2d 9 (Alaska 1980).

Discretion of school boards. - 4 AAC 19.010, which provides that 
fo rm a l evaluations shall serve as a method for gathering data relevant to 
subsequent employment status decisions pertaining to the person evaluated, 
cannot operate to limit the broad discretion that was intentionally given to 
local school boards by the legislature, and a school board's decision not to 
renew the contract of a nontenured teacher may be "for any cause which the 
employer determines to be adequate." Shatting v. Dillingham City Sch. Dist., 
617 P.2d 9 (Alaska 1980).

Despite the broad language of subsection (a), the board's discretion is 
subject to certain limitations; for example, a school board may not deny 
continued employment to a teacher because of the teacher's exercise of 
first amendment rights, nor may a school board deny continued employment



io^a jf rio so would deprive the teacher of other^rights that/are
guaranteed by constitution or statute. Shatting v. Dillingham City Sch. Dist., 
617 P.2d 9 (Alaska 1980).

Rights of nonretained, nontenured teachers are limited. - The rights of 
a nontenured teacher who is simply not retained at the end of his period of 
employment are relatively limited. A :qf non-

retained, nontenured teacher has no constitutionally protected 
interest in public employment. Gorder v. Matanuska-Susitna Borough Sch. 
Dist., 513 P.2d 1094 (Alaska 1973); Shatting v. Dillingham City Sch. Dist., 
617 P.2d 9 (Alaska 1980).

Probationary employees who are otherwise lawfully discharged cannot 
obtain permanent status through grievance procedures - which do not 
purport to modify the statutory provisions concerning tenure and 
termination of employees. Gorder v. Matanuska-Susitna Borough Sch. Dist., 
513 P.2d 1094 (Alaska 1973).

The grievance procedure may be of value to a nontenured teacher - in 
attempting to persuade the hiring authority that he should be retained. The 
process might on occasion bring forth evidence and argument by which the 
termination of the nontenured teacher might be reconsidered. Gorder v. 
Matanuska-Susitna Borough Sch. Dist., 513 P.2d 1094 (Alaska 1973).

But any such results and action would be a matter within the discretion 
of the hiring authority, - and thereby a matter of grace rather than legal 
right. Gorder v. Matanuska-Susitna Borough Sch. Dist., 513 P.2d 1094 
(Alaska 1973).

Nonretention of tenured teacher for substantial noncompliance with 
district regulations affirmed. - See Hsher v. Fairbanks N. Star Borough Sch. 
Dist., 704 P.2d 213 (Alaska 1985).

Submission of alleged breach of collective bargaining agreement to 
arbitration. - Where procedures concerning the nonretention of teachers are 
negotiated by a school district and a teachers' union and are included within a 
collective bargaining agreement, a nontenured teacher who is not retained by 
the school district can submit an alleged breach of the collective bargaining 
agreement to arbitration, though the arbitrator's latitude in fashioning an 
appropriate remedy is restricted by the language of subsection (a). Jones v. 
Wrangell Sch. Dist., 696 P.2d 677 (Alaska 1985).

Quoted in Matanuska-Susitna Borough v. Lum, 538 P.2d 994 (Alaska 
1975); Jerrel v. Kenai Peninsula Borough Sch. Dist., 567 P.2d 760 (Alaska 
1977).
Collateral Refs -

Right to dismiss public school teacher on ground that services are no 
longer needed. 100 ALR2d 1141.



Sec 14.20 205 ' -
JUDICIAL REVIEW.
If a school board reaches a decision unfavorable to a teacher, the teacher is 
entitled to a de novo trial in the superior court. However, a teacher who has 
not attained tenure rights is not entitled to judicial review according to this 
section.
History -
(Sec. 24 ch 98 SLA 1966; am Sec. 1 ch 148 SLA 1966; am Sec. 4 ch 11 SLA 
1968; am Sec. 18 ch 124 SLA 1975)
Decisions -

This section, granting a trial de novo to teachers, does not violate the 
separation of powers. - Matanuska-Susitna Borough v. Lum, 538 P.2d 994 
(Alaska 1975).

On its face, this section bears no relation to the general provisions 
governing judicial appeals, - which is covered by Title 22. Matanuska-Susitna 
Borough v. Lum, 538 P.2d 994 (Alaska 1975).

AS 22.10.020 does not supersede this section. - AS 22.10.020, which 
provided in Sec. 17(1), ch. 50, SLA 1959, that "All hearings on appeal from 
any final order or judgment of a subordinate court or administrative agency 
shall be on the record unless the superior court, in its discretion, shall grant 
a trial de novo, in whole or in part," does not supersede this section, which 
expressly mandates de novo reviews for tenured teachers.
Matanuska-Susitna Borough v. Lum, 538 P.2d 994 (Alaska 1975).

In reenacting AS 22.10.020 in 1970 the legislature has not 
unequivocally expressed any intent to deny tenured teachers de novo review 
nor was the reenactment part of a comprehensive revision.
Matanuska-Susitna Borough v. Lum, 538 P.2d 994 (Alaska 1975).

Since this section and AS 22.10.020 are not irreconcilably conflicting, 
but can be intelligently read as conterminous expressions of a general rule 
and an exception to it, nothing in the edicts of statutory construction 
requires us to find that this section has been rendered inoperative by the 
reenactment of AS 22.10.020. Matanuska-Susitna Borough v. Lum, 538 
P.2d 994 (Alaska 1975).

A policy factor militating in favor of a full application of this section - 
is that a tenured teacher against whose favor a decision has been reached is 
faced with the loss of a very important right: his source of income. In this 
connection, it is not necessary to indulge in such classificatory labels as 
"vested right" or "property right," for it is enough that the right be 
recognized as important for it to act as a guide to decision in the 
interpretation of this section. Matanuska-Susitna Borough v. Lum, 538 P.2d 
994 (Alaska 1975).

De novo trial required, not mere appellate review. - The superior court 
erred in making the teacher choose between a de novo trial and an appellate



review of the record. The statute provides tenured teachers'the right To a 
de novo trial, and makes no mention of other available levels of review. 
Further, the de novo requirement is not satisfied by a de novo mere review 
on the evidence presented in the administrative hearing. Linstad v. Sitka Sch. 
Dist., 863 P.2d 838 (1993).

Bill of particulars requirement. - The bill of particulars provision of AS 
14 .20 .180  operates as a limitation on the scope of the de novo trial 
guaranteed by this section. Thus, a school district may not deviate from the 
original bill of particulars and show other grounds during a de novo review. 
Linstad v. Sitka Sch. Dist., 863 P.2d 838 (1993).

Rights of nonretained, nontenured teachers are limited. - The rights of 
a nontenured teacher who is simply not retained at the end of his period of 
employment are relatively limited because such a teacher has no 
constitutionally protected interest in public employment. Gorder v. 
Matanuska-Susitna Borough Sch. Dist., 513 P.2d 1094 (Alaska 1973).

Probationary employees who are otherwise lawfully discharged cannot 
obtain permanent status through grievance procedures - which do not 
purport to modify the statutory provisions concerning tenure and 
termination of employees. Gorder v. Matanuska-Susitna Borough Sch. Dist., 
513 P.2d 1094 (Alaska 1973).

The grievance procedure may be of value to a nontenured teacher - in 
attempting to persuade the hiring authority that he should be retained. The 
process might on occasion bring forth evidence and argument by which the 
termination of the nontenured teacher might be reconsidered. Gorder v. 
Matanuska-Susitna Borough Sch. Dist., 513 P.2d 1094 (Alaska 1973).

But any such results and action would be a matter within the discretion 
of the hiring authority, - and thereby a matter of grace rather than legal 
right. Gorder v. Matanuska-Susitna Borough Sch. Dist., 513 P.2d 1094 
(Alaska 1973).

Right of nontenured teacher to judicial review. - While this section does 
not extend the tenured teacher's right to a trial de novo to a nontenured 
teacher, neither does it preclude a more limited form of judicial review of the 
school board decision; therefore a nontenured teacher has a right to judicial 
review, on the record, of a school board's nonretention, and although a 
review on the record is all that is required, in its discretion the superior 
court may grant a trial de novo. Shatting v. Dillingham City Sch. Dist., 617 
P.2d 9 (Alaska 1980).

Courts granted fact-finding role. - While courts normally feel 
constrained to defer to the fact-finding role which the legislature has given 
to a particular agency, no such constraint logically should exist where the 
legislature itself has granted the courts a fact-finding role in their review of 
administrative action. This section seemingly does just that, for it expressly 
grants a tenured teacher a "trial de novo" following an unfavorable school



board decision. Matanuska-Susitna Borouah v. Lum. 538 P.2d 994 (Alaska 
1975).

When time for appeal begins to run. - In light of the provision in AS 
14.20.180(c) that the final decision of the school board must be "written 
and contain specific findings of fact and conclusions of law," the time for 
appeal from the board's determination did not begin to run until the written 
decision was mailed or delivered to the teacher. Jerrel v. Kenai Peninsula 
Borough Sch. Dist., 567 P.2d 760 (Alaska 1977).

Applied in Renfroe v. Green, 626 P.2d 1068 (Alaska 1980); Jones v. 
Wrangell Sch. Dist., 696 P.2d 677 (Alaska 1985).

Quoted in Sjong v. State, Dep't of Revenue, 622 P.2d 967 (Alaska 
1981); Fedpac Int'l, Inc. v. State, 646 P.2d 240 (Alaska 1982); Fisher v. 
Fairbanks N. Star Borough Sch. Dist., 704 P.2d 213 (Alaska 1985).
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INTRODUCTION

A s  p o p u l a r  s u p p o r t  g r o w s  f o r  i m p r o v i n g  e d u c a t i o n ,  t h e  s t a t e s  a r e  

c o n s i d e r i n g  m a n y  d i f f e r e n t  w a y s  to a t t r a c t  b e t t e r  t e a c h e r s  i n t o  

t e a c h i n g  a n d  k e e p  g o o d  t e a c h e r s  in t h e  s c h o o l s .  P r o p o s e d  r e f o r m s  

a r e  b e i n g  w i d e l y  d i s c u s s e d ,  in n a t i o n a l  r e p o r t s ,  s t a t e  

l e g i s l a t u r e s  a n d  m a n y  o t h e r  f o r u m s  a c r o s s  t h e  n a t i o n .  L e s s  w i d e l y  

d i s c u s s e d  b u t  a l s o  i m p o r t a n t  a r e  t h e  l e g a l  c o n t e x t  f o r  r e f o r m  a n d  

t h e  l e g a l  i m p l i c a t i o n s  f o r  p a r t i c u l a r  t y p e s  o f  r e f o r m .  [1] T h i s  
p a p e r  i d e n t i f i e s  c e n t r a l  l e g a l  p r i n c i p l e s  t h a t  s h o u l d  s h a p e  s t a t e  

a c t i o n  in t h r e e  a r e a s :  t h e  e n t r y  o f  n e w  t e a c h e r s  i n t o  t h e  

p r o f e s s i o n ,  t h e  p e r f o r m a n c e  o f  t e a c h e r s  a n d  t h e  d i s m i s s a l  o f  
t e a c h e r s .

T h i s  o v e r v i e w  o f  l e g a l  p r i n c i p l e s  is i n t e n d e d  to c l a r i f y  t h e  

o p t i o n s ,  o p e n  to p o l i c y  m a k e r s  a n d  h e l p  t h e m  a v o i d  l e g a l  p i t f a l l s .  

A s  l o n g  a s  t h e  l e g a l  i s s u e s  d i s c u s s e d  b e l o w  a r e  c o n s i d e r e d  in the 

p o l i c y - m a k i n g  p r o c e s s ,  " t h e  l a w "  n e e d  n o t  o b s t r u c t  e d u c a t i o n  
i m p r o v e m e n t .  T e a c h e r  q u a l i t y  c a n  b e  r a i s e d  a n d  a c c o u n t a b i l i t y  

a c h i e v e d  w h i l e  p r e s e r v i n g  t h e  r i g h t s  o f  i n d i v i d u a l  t e a c h e r s .



1 .  E N T R Y

T h e  f i r s t  s t e p  to e x c e l l e n c e  in t e a c h i n g  is to i m p r o v e  t h e  
q u a l i f i c a t i o n s  o f  t h o s e  w h o  e n t e r  t h e  p r o f e s s i o n .  E v e r y  s t a t e  is 

c o n s i d e r i n g  h o w  t o  s t r e n g t h e n  p r o f e s s i o n a l  s c r e e n i n g  r e q u i r e m e n t s .  

S t r a t e g i e s  i n c l u d e  r a i s i n g  a d m i s s i o n  s t a n d a r d s  f o r  t e a c h e r  
e d u c a t i o n  p r o g r a m s ,  t i g h t e n i n g  t h e  p r o c e s s  o f  i n s t i t u t i o n a l  

a c c r e d i t a t i o n ,  i n c r e a s i n g  c e r t i f i c a t i o n  r e q u i r e m e n t s ,  i m p o s i n g  

c o n t i n u i n g  e d u c a t i o n  a n d  t e s t i n g  r e q u i r e m e n t s  f o r  r e c e r t i f i c a t i o n ,  
p r o v i d i n g  f i n a n c i a l  i n c e n t i v e s  f o r  t e a c h e r s  in c e r t a i n  s u b j e c t  

a r e a s  a n d  c e r t a i n  l o c a l e s ,  a n d  r e f o r m i n g  t h e  e d u c a t i o n  o f  

t e a c h e r s .

C e r t i f i c a t i o n  o f  T e a c h e r s

E v e r y  s t a t e  h a s  e n a c t e d  s t a t u t o r y  e l i g i b i l i t y  r e q u i r e m e n t s  f o r  

t e a c h i n g  in  p u b l i c  s c h o o l s . [2] C e r t i f i c a t i o n  r e q u i r e m e n t s  a r e  

l e n i e n r  i n  s o m e  s t a t e s ,  s t r i c t  in  o t h e r s .  M o s t  s t a t e s  r e q u i r e  

p r o s p e c t i v e  t e a c h e r s  to h a v e  c o m p l e t e d  p o s t s e c o n d a r y  c o u r s e s  o r  

p r o g r a m s ;  m a n y  r e q u i r e  t h a t  c a n d i d a t e s  h a v e  a c e r t a i n  g r a d e  p o i n t  

a v e r a g e ,  o r  c o m p l e t e  a p e r i o d  o f  s t u d e n t  t e a c h i n g ,  o r  b o t h .  A b o u t  

a t h i r d  o f  t h e  s t a t e s  r e q u i r e  p r o s p e c t i v e  t e a c h e r s  to p a s s  a 

c o m p e t e n c y  t e s t . [3] A l t h o u g h  m a n y  r e q u i r e m e n t s  a r e  a l r e a d y  i n  

p l a c e  a n d  a l t h o u g h  m o s t  t e a c h e r  c o l l e g e s  h a v e  r a i s e d  a d m i s s i o n  

s t a n d a r d s  a n d  t o u g h e n e d  c u r r i c u l a  in t h e  p a s t  f i v e  y e a r s , [4] m a n y  

s t a r e s  a r e  n o w  c o n s i d e r i n g  f u r t h e r  w a y s  to r a i s e  t h e  q u a l i t y  o f  

b e g i n n i n g  t e a c h e r s . [5]

W h a t  a r e  t h e  l e g a l  p a r a m e t e r s  o f  s t a t e  e f f o r t s  to t i g h t e n  e n t r y  

i n t o  t h e  t e a c h i n g  p r o f e s s i o n ?  A  s t a t e  l e g i s l a t u r e  is f r e e  to 

e x p a n d  o r  r e s t r i c t  s t a t u t o r y  r e q u i r e m e n t s  f o r  t e a c h e r  

c e r t i f i c a t i o n ,  s u b j e c t  o n l y  t o  c o n s t i t u t i o n a l  m a n d a t e s .  W i t h  o n e  
e x c e p t i o n ,  e v e r y  s t a t e  c o n s t i t u t i o n  c o n t a i n s  an  e d u c a t i o n  c l a u s e  

t h a t  r e q u i r e s  t h e  m a i n t e n a n c e  o f  a p u b l i c  s c h o o l  s y s t e m ;  o n l y  

M i s s i s s i p p i  m a k e s  t h i s  d i s c r e t i o n a r y .[6]  T h e  e d u c a t i o n  c l a u s e  

g e n e r a l l y  a s s i g n s  r e s p o n s i b i l i t y  f o r  t h e  s y s t e m  to t h e  s t a t e  

l e g i s l a t u r e ,  a n d  p r o v i d i n g  q u a l i f i e d  t e a c h e r s  is g e n e r a l l y  s e e n  a s  

b a s i c  to c a r r y i n g  o u t  t h i s  r e s p o n s i b i l i t y .  T h e r e  is, h o w e v e r ,  

s o m e  l e g a l  q u e s t i o n  a b o u r  w h e t h e r  a s t a t e  b o a r d  of e d u c a t i o n ,  

r a t h e r  t h a n  a l e g i s l a t u r e ,  m a y  p r o m u l g a t e  c e r t i f i c a t i o n  

r e q u i r e m e n t s .  T h e  s c o p e  o f  a s t a t e  b o a r d ' s  a u t h o r i - v  d e p e n d s  o n  

t h e  s t a t e ' s  s t a t u t e s  a n d  c o n s t i t u t  i o n .[7] I n  s o m e  s t a t e s  ( e . g . ,  

C a l i f o r n i a )  a n  i n d e p e n d e n t  c o m m i s s i o n  is r e s p o n s i b l e  f o r  t e a c h e r  

c e r t i f i c a t i o n . (8] If t h e  c o n s t i t u t i o n  a n d  s t a t u t e s  a r e  

i n c o n s i s t e n t ,  t h e  c o n s t i t u t i o n  p r e v a i l s .

C e r t i f y i n g  t e a c h e r s  is a l i c e n s i n g  p r o c e s s ,  w h i c h  w i l l  g e n e r a l l y  
b e  l e g i t i m a t e  a s  l o n e  as  t h e  p r o c e s s  i s  r e a s o n a b l y  r e l a t e d  to t h e  

s t a c e  i n t e r e s t  in e d u c a t i o n  q u a l i t y .  V i r t u a l l y  a l l  t h e  s c r e e n i n g



s t r a t e g i e s  l is t e d  a b o v e  a p p e a r  to be r e l a t e d  to the st ate g o a l  of 
a s s u r i n g  that t e a c h e r s  are  a d e q u a t e l y  q u a l i f i e d ,  but s t a t e s  s h o u l d  
be p r e p a r e d  to d e m o n s t r a t e  the r e l e v a n c e  of e a c h  str at e gy .

A c c r e d i t a t i o n  of T e a c h e r  E d u c a t i o n  P r o gr am s

S t a t e s  h a v e  the legal a u t h o r i t y  to a c c r e d i t  teac her  e d u c a t i o n  
p r o g r a m s .  A c c r e d i t a t i o n  is a r e l a t i v e l y  s t r a i g h t f o r w a r d  m a t t e r  
that d o e s  n o t  raise m a n y  l eg al  c o n s i d e r a t i o n s .  (The m a i n  
p o t e n t i a l  issue is the scope of the r e g u l a t o r y  a u t h o r i t y  of  s t a t e  
a g e n c i e s ,  s i n c e  state c o n s t i t u t i o n s  m a y  r e s t r i c t  the e x t e n t  to 
w h i c h  r e g u l a t o r y  p ow er  m a y  h ~ d e l e g a t e d . )  In g e n er al , h o w e v e r ,  
s t a t e s  ar e  free to i n t r o d u c e  m o r e  r i g o r o u s  s t a n d a r d s  for 
a c c r e d i t a t i o n .  For ins ta n ce , s e v e r a l  y e a r s  a g o F l o r i d a  e n a c t e d  a 
r e q u i r e m e n t  for c o n t i n u e d  a p p r o v a l  of t e a c h e r  e d u c a t i o n  p r o g r a m s  
w i t h i n  the state, w i t h  a p p r o v a l  c o n t i n g e n t  on pa ss ag e of the s t at e 
t e ac he r test by  a t l ea st  80% of p r o g r a m  g r a d u a t e s .[9] T h i s  year  

F l o r i d a  used the s a n c t i o n  of d e c e r t i f i c a t i o n  for the first time, 
d e c e r t i f y i n g  38 t e a c h e r  t r a i n i n g  p r o g r a m s  at 18 d i f f e r e n t  F l o r i d a  
i n s t i r u t i o n s  b e c a u s e  too m a n y  p r o g r a m  g r a d u a t e s  failed the t e a c h e r  
t e s t .[10]

T e s t i n g  T e a c h e r s

T e s t i n g  t e a c h e r s  has b e e n  p e r h a p s  the m o s t  c o n t r o v e r s i a l  s c r e e n i n g  
s t r a t e g y  and c o n s e q u e n t l y  the m o s t  l i t i g a t e d .  The f o l l o w i n g  
a n a l y s i s  o f l eg al  issues p ose d by  t h i s  a p p r o a c h  is o f f e r e d  as a 
so r t of c a s e  s t u d y  th at  m a y  b e u s e f u l  for p o l i c y  m a k e r s  who w i s h  

to a n a l y z e  o t he r s c r e e n i n g  a p p r o a c h e s  as well? m o s t  of  the 
p r i n c i p l e s  d i s c u s s e d  w o u l d  g o v e r n  o t h e r  s t r a t e g i e s  for r a i s i n g  the 
q u a l i t y  o f  the t e a c h i n g  wo rk  for ce.

A n a l y z e d  b e l o w  is t e st in g for i n i t i a l  c e r t i f i c a t i o n .  T e s t i n g  
t e a c h e r s  who  are  a l r e a d y  c e r t i f i e d  r a i s e s  a d d i t i o n a l  
c o n s t i t u t i o n a l  issues of r e t r o a c t i v i t y  th a t are d i s c u s s e d  l a te r in 
the paper. A l s o  d i s c u s s e d  la ter is t e s t i n g  te ac he rs  as a 
c o n d i t i o n  for c o n t i n u e d  e m p l o y m e n t .

T h e  P r o g r a m s

T w e n t y  s t a t e s  n o w  r e q u i r e  that t e a c h e r s  pass a c o m p e t e n c y  test to 
be c e r t i f i e d .  (The a p p e n d i x  li sts t h o s e  states.) Some s t a t e s  use 
the N a t i o n a l  T e a c h e r  E x a m i n a t i o n  (NTE) d e v e l o p e d  by the 
E d u c a t i o n a l  T e s t i n g  Se rvi ce;  o t h e r s  p r e p a r e  their own tests. S o m e  
s t a t e s  test  s o - c a l l e d  "b a s i c  s kil ls "; o t h e r s  test c o m p r e h e n s i v e  
k n o w l e d g e  and p r o f e s s i o n a l  c o m p e t e n c e .  M o s t  of the 20 s t a t e s  test  
s t u d e n t s  a t the end of their t r a i n i n g ,  a l t h o u g h  a few test 
f r e s h m e n  e n t e r i n g  t ea ch er  e d u c a t i o n  p r o g r a m s .  A lt ho u g h  t he se



t e s t s  c a n n o t  m e a s u r e  c l a s s r o o m  t e a c h i n g  a b i l i t y ,  th ey  d o  screen 
for b a s e l i n e  s k i l l s .  C l a s s r o o m  p e r f o r m a n c e  c a n  then be e v a l u a t e d  
a g a i n s t  o t h e r  s t a n d a r d s .

C o n s t i t u t i o n a l i t y  o f  T e s t i n g

C o u r t s  h a v e  s h o w n  a l o n g - s t a n d i n g  r e l u c t a n c e  to i n t e r f e r e  w i t h  
a c a d e m i c  d e c i s i o n  m a k i n g .  The c o u r t s  a r e  n o t  r e c e p t i v e  to 
c h a l l e n g e s  to e d u c a t i o n  p o l i c y  m a k i n g ,  and t h e y  d e f e r  to 
e d u c a t o r s '  a c a d e m i c  j u d g m e n t s  e x c e p t  when  s p e c i f i c  c o n s t i t u t i o n a l  
r i g h t s  of i n d i v i d u a l  t e a c h e r s  a r e j e o p a r d i z e d .  Ev en  the U.S. 
S u p r e m e  C o u r t  h a s  w a r n e d  a g a i n s t  j u d i c i a l  i n t r u s i o n  into e d u c a t i o n  
s i n c e  " [ c ] o u r t s  are  p a r t i c u l a r l y  i l l - e q u i p p e d  to e v a l u a t e  a c a de mi c 
p e r f o r m a n c e ."[11] T h e  C o u r t  e x p l a i n e d  that, fo r c o n s t i t u t i o n a l  
p u r p o s e s ,  a c a d e m i c  d e c i s i o n s  d i f f e r  from d i s c i p l i n a r y  d e c i s i o n s ,  
w h i c h  r e q u i r e  a h e a r i n g  b e c a u s e  t h e y  r e s e m b l e  t r a d i t i o n a l  ju di ci al  

and a d m i n i s t r a t i v e  f a c t - f i n d i n g  p r o c e e d i n g s .

T h i s  j u d i c i a l  c o n t e x t  g o v e r n s  l i t i g a t i o n  over a c a d e m i c  d e c i s i o n s  
in g e n e r a l ,  a n d  c h a l l e n g e s  to t i g h t e n e d  r e q u i r e m e n t s  for teacher 

c e r t i f i c a t i o n , s u c h  as t es tin g,  in p a r t i c u l a r .  A s t a t e  acts 
r e a s o n a b l y  o n  b e h a l f  of the p u b l i c  i n t e r e s t  in t ak i n g  steps to 
p r e s e r v e  the i n t e g r i t y  of its e d u c a t i o n  p r o c e s s .  T e a c h e r  testing 
for c e r t i f i c a t i o n  has b e e n  uph el d as be in g r a t i o n a l l y  b a s e d  on the 
s t a t e ' s  d e s i r e  to a s s u r e  q u a l i f i e d  te ac he rs . In the l e a d i n g  case, 
a f e d e r a l  c o u r t  in 1977  u p h e l d  S o u t h  C a r o l i n a ' s  use of t e st in g for 
t e a c h e r  c e r t i f i c a t i o n ,  s a y i n g  tha t the " s t a t e  ha s the r i g h t  to 
a d o p t  a c a d e m i c  r e q u i r e m e n t s  anc to use w r i t t e n  a c h i e v e m e n t  tests 
d e s i g n e d  and v a l i d a t e d  to d i s c l o s e  the m i n i m u m  a m o u n t  of k n o w l e d g e  
n e c e s s a r y  to e f f e c t i v e  t e a c h i n g 12]

T h e r e  is no d o u b t  th at  the S u p r e m e  Co urt , too, w o u l d  find 
v a l i d a t e d  t e s t i n g  r a t i o n a l l y  r e l a t e d  to a s t a t e ' s  i n t e r e s t  in the 
q u a l i t y  of  th e t e a c h i n g  system. A l t h o u g h  it ha s n e v e r  ruled on 
te a c h e r  t e s t i n g ,  the C o u r t  in 1976 u p h e l d  the c o n s t i t u t i o n a l i t y  of 
a p o l i c e  e m p l o y m e n t  test: "It is u n t e n a b l e  that  the C o n s t i t u t i o n  
p r e v e n t s  the G o v e r n m e n t  from s e e k i n g  m o d e s t l y  to u p g r a d e  the 
c o m m u n i c a t i v e  a b i l i t i e s  of its e m p l o y e e s  r a t h e r  th a n be s at i s f i e d  
w i t h  so me  l o w e r  level of c o m p e t e n c e ,  p a r t i c u l a r l y  w h e r e  the job 
r e a u i r e s  s D e c i a l  a b i l i t v  to c o m m u n i c a t e  o r a l l v  and in 
w r i t i n g . " [1 3]

A d e q u a t e  N o t i c e

Th e r i g h t  to n o t i c e  d e r i v e s  from the due p r o c e s s  c l a u s e  of the 
f o u r t e e n t h  a m e n d m e n t  to the C o n s t i t u t i o n .  It has be en  c l a r i f i e d  
in s t u d e n t  c o m p e t e n c y  te s t i n g  l i t i g a t i o n ,  a l t h o u g h  c o u r t s  have  not 
y e t  a d d r e s s e d  it in the c o n t e x t  of t e st in g  t e a c h e r s .[14] Like 
s t u d e n t s ,  t e a c h e r s  m u s t  h a v e  fair w a r n i n g  of c o m p e t e n c y  tests, and 
they m u s t  b e  g i v e n  the o p p o r t u n i t y  to p r e p a r e  for c h a n g e d  
c e r t i f i c a t i o n  r e q u i r e m e n t s .  Thus, a state w i s h i n g  to test



t e a c h e r s  for c e r t i f i c a t i o n  is l e g a l l y  r e q u i r e d  to p r o v i d e  a 
p h a s e - i n  p e r i o d .  The t e s t i n g  p r o g r a m  and the type of m a t e r i a l  the 
test w i l l  c o v e r  m u s t  b e  a n n o u n c e d  b e f o r e  c e r t i f i c a t i o n  s a n c t i o n s  
take e f f e c t .  A l t h o u g h  e x a c t l y  h o w  m u c h  time m u s t  be a l l o w e d  is 
u n c l e a r ,  at l ea st one y e a r  w o u l d  b e a l eg al  m i n i m u m .

T e a c h e r s  s h o u l d  be g i v e n  m o r e  th an  o n e o p p o r t u n i t y  to p a s s  a 
c o m p e t e n c y  test. T h i s  is a n o t h e r  r e q u i r e m e n t  for f a i r n e s s  th at  
a l s o  d e r i v e s  from s t u d e n t  c o m p e t e n c y  t e s t i n g  l i t i g a t i o n .  M u l t i p l e  
o p p o r t u n i t i e s  sho uld  be o f f e r e d  to a v o i d  the a p p e a r a n c e  of 
a r b i t r a r y  ac t i o n .  It is a l s o  a d v i s a b l e  to b u i l d  r e m e d i a t i o n  
o p p o r r u n i t i e s  into the t e s t i n g  s y s t e m ,  s i n c e  c o u r t s  in s t u d e n t  
t e st in g c a s e s  ha ve  i m p l i e d  t h a t  t e s t i n g  w o u l d  o t h e r w i s e  be 
u n c o n s t i t u t i o n a l .[15]

T e s t  V a l i d i t y

To avoid b e i n g  a r b i t r a r y  or  c a p r i c i o u s ,  tests m u s t  a c t u a l l y  
m e a s u r e  w h a t  they p u r p o r t  to m e a s u r e  and t her e m u s t  b e  a 
d e m o n s t r a b l e  c o n n e c t i o n  b e t w e e n  a t e s t  and the p u r p o s e  for w h i c h  
it w a s  d e s i g n e d .  C o u r t s  tend  to r e f e r  to th es e ideas of a m a t c h  
b e t w e e n  a test  and its p u r p o s e  as " c o n t e n t  v a l i d i t y , "  a l t h o u g h  
p s y c h o m e t r i c i a n s  w i l l  d i s t i n g u i s h  a t l e a s t  t h r e e  k i n ds  of c o n t e n t  
v a l i d i t y . [16] A l t h o u g h  c o n t e n t  v a l i d i t y  has s u r f a c e d  as an issue 
in the c o n t e x t  of " r a c i a l l y  d i s p a r a t e "  test r e s u l t s ,  c o u r t s  
p r o b a b l y  w o u l d  m a n d a t e  c o n t e n t  v a l i d i t y  in o t h e r  c i r c u m s t a n c e s  as 
w e ll,  bu t  t h e r e  is no s u c h  p r e c e d e n t  thus far. If an e m p l o y m e n t  
test is not  sh ow n to be r e l a t e d  to the job, its c l a s s i f i c a t i o n  of 
p a s s e r s  and fa i l e r s  w o u l d  la c k a r a t i o n a l  r e l a t i o n s h i p  to a n y  
l e g i t i m a t e  s t at e goal, a n d  the te s t w o u l d  p r o b a b l y  be 
u n c o n s t i t u t i o n a l  un der m i n i m a l  e q u a l  p r o t e c t i o n  r e q u i r e m e n t s ,  as 
w e l l  as s u b s t a n t i v e  d u e  p r o c e s s . [17]

B i a s

T e s t s  m a y  n o t  be r a c i a l l y ,  c u l t u r a l l y  or s e x u a l l y  b i a s e d .  If a 
test q u e s t i o n  p r e s u p p o s e s  k n o w l e d g e  g e n e r a l l y  u n a v a i l a b l e  to one 
ra ci al  or c u l t u r a l  g r o u p ,  c h a t  q u e s t i o n  is b i a s e d ,  and test 
v a l i d i t y  m a y  b e  im pa ir ed  b y  e x t r a n e o u s  fa ct ors . If, f o r  e x a m p l e ,  
a test of a t e a c h e r ' s  r e a d i n g  c o m p r e h e n s i o n  i n c l u d e d  q u e s t i o n s  
a b o u t  g o l f  c o u r s e  e t i q u e t t e ,  a n s w e r s  w o u l d  be b i a s e d  b y  the 
c u l t u r a l  b a c k g r o u n d  of the r e s p o n d e n t .  The v a l i d a t i o n  p r o c e s s  
m u s t  i n s u r e  that s p e c i f i c  i te ms  on  n e w  t es t i n s t r u m e n t s  a r e  free 
of bias.

M o s t  c h a l l e n g e s  of t e s t i n g  p r o g r a m s  h a v e  c o n c e r n e d  their i m p a c t  on 
s pe c i a l  p o p u l a t i o n s .  W h e n  te st s h a v e  p r o d u c e d  d i s c r i m i n a t o r y  
r e s u lt s,  c l a i m s  ha ve  b e e n  b r o u g h t  on  the b a s i s  of the C o n s t i t u t i o n  
or of v a r i o u s  fede ra l s t a t u t e s .  U n d e r  the C o n s t i t u t i o n , a test 
m a y  be le gal even  t h o u g h  it has a d i s p a r a t e  im p a c t  on one r a c i a l  
gro up,  as long as th ere  w a s  no d i s c r i m i n a t o r y  i n t e n t .[18] B u t
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c l a i m s  o f d i s c r i m i n a t i o n  b a se d on s t a t u t e s  m a y  not r e q u i r e  p r o o f  
of i n t e n t .  U n d e r  T i t l e  VII of the C i v i l  R i g h t s  Act  of 1964, w h i c h  
p r o h i b i t s  d i s c r i m i n a t i o n  in e m p l o y m e n t  p r a c t i c e s ,  the r u l e s  ar e 
c o m p l e x .  A p r i m a  facie case of t e s t  d i s c r i m i n a t i o n  e x i s t s  if 
s t a t i s t i c s  s h o w  a r a c i a l l y  or s e x u a l l y  d i s p a r a t e  im p ac t in the 
pas s r ate . U n l e s s  test a d m i n i s t r a t o r s  can  r e b u t  that s t a t i s t i c a l  
p r e s u m p t i o n  of  d i s c r i m i n a t i o n  b y  s h o w i n g  th at  the d i s p a r i t y  
r e s u l t s  fr om  l e g i t i m a t e  j o b - r e l a t e d  s e l e c t i o n  p r o c e d u r e s ,  the 
t e s t i n g  p r o g r a m  w i l l  be i l l e g a l . [19]

W h a t  is " d i s p a r a t e  i mp ac t " ?  T h e  f e d e r a l  E qu al  E m p l o y m e n t  
O p p o r t u n i t y  C o m m i s s i o n  (EEOC) h a s  a d o p t e d  g u i d e l i n e s  that say a 
s e l e c t i o n  r a t e  for an y  rac ial  g r o u p  of le ss  than 80% of the ra t e 
for the g r o u p  w i t h  the h i g h e s t  r a t e  is e v i d e n c e  of d i s p a r a t e  
impact. T h us , if a s ta te test p r o d u c e s  a r a c i a l l y  d i s p a r a t e  p a s s  

rate, th e s t a t e  e d u c a t i o n  a g e n c y  m u s t  b e  p r e p a r e d  to sh ow  h o w  the 
test w a s  j o b - r e l a t e d  —  or, to p a r a p h r a s e  a c o u r t  —  tha t the test 
a c c u r a t e l y  s e l e c t s  a p p l i c a n t s  who w o u l d  be  b e t t e r  t e a c h e r s .[20]

T h e  two m a i n  c h a l l e n g e s  to u s i ng  t e s t i n g  for init ial  t ea ch er  
c e r t i f i c a t i o n  p r o v i d e  l e s s o n s  for o t h e r  st at es.  A l t h o u g h  b o t h  

c a s e s  i n v o l v e d  the N a t i o n a l  T e a c h e r  E x a m i n a t i o n  ( N T E ) , the sa me  
p r i n c i p l e s  w o u l d  a p p l y  to ot he r te st s.  In the fi rst case, in 
N o r t h  C a r o l i n a ,  the c o u r t  s t r u c k  d o w n  th e t e s t i n g  p r o g r a m  b e c a u s e  
no v a l i d a t i o n  s t u d y  had been u o n e .  E x p r e s s l y  n o t i n g  that a 
p r o p e r l y  v a l i d a t e d  test in g p r o g r a m  w o u l d  be leg al , the c o u r t  
c r i t i c i z e d  N o r t h  C a r o l i n a  for f a i l i n g  to v a l i d a t e  its c u t o f f  
sc o re . C o n s e q u e n t l y ,  the test w a s  an a r b i t r a r y  d e n i a l  of e q u a l  
p r o t e c t i o n  of the law: there had b e e n  no " v a l i d a t i o n  w i t h  r e s p e c t
to t e a c h e r  c o m p e t e n c y  . . . that a s c o r e  of 949 t r ul y m e a n s  th a t 
on e d o e s  no t  p o s s e s s  e n o u g h  k n o w l e d g e  to t e a c h  a d e q u a t e l y ."[21] 
S u c h  a f a i l u r e  to v a l i d a t e  w o u l d  be i l l e g a l  u n de r T i t l e  VII, w h e n  
r a c i a l l y  d i s p a r a t e  pass ra tes  are  s h o w n .  A n o t h e r  f ed era l c o u r t  
u p h e l d  the t e a c h e r  tes tin g p r o g r a m  of S o u t h  C a r o l i n a ,  d e s p i t e  its 
r a c i a l l y  d i s p a r a t e  impact. Th e c o u r t  f o un d the test r a t i o n a l l y  
r e l a t e d  to the s t a t e  i n t e re st  in a s s u r i n g  m i n i m a l l y  c o m p e t e n t  
t e a c h e r s .  T h e  c o u r t  r e j e c t e d  a T i t l e  VII c h a l l e n g e  to the t e s t i n g  
and a c c e p t e d  the s t a t e ' s  v a l i d a t i o n  s t u d y ,  w h i c h  r e la te d the test 
to the c o n t e n t  of t ea ch er  t r a i n i n g  c o u r s e s  r a t h e r  than to job 
r e q u i r e m e n t s . [22]

D e v e l o p i n g  A T e s t i n g  P r o c r a m

It has  s u b s e q u e n t l y  b e c o m e  c le a r t h a t  t e s t s  s h o u l d  be v a l i d a t e d  

a g a i n s t  j o b  r e q u i r e m e n t s  as w e l l  as a g a i n s t  t r a i n i n g  p r o g r a m s .
Two J u s t i c e s  d i s s e n t e d  from the S u p r e m e  C o u r t ' s  s um ma ry  
a f f i r m a t i o n  of S o u t h  C a r o l i n a ' s  t e s t i n g  p r o g r a m .  Th ese J u s t i c e s  
q u e s t i o n e d  w h e t h e r  the lower c o u r t  w a s  " c o r r e c t  in h o l d i n g  that 
the NTE  n e e d  n o t  be  v a l i d a t e d  a g a i n s t  j o b  p e r f o r m a n c e  and the 
v a l i d a t i o n  r e q u i r e m e n t  was s a t i s f i e d  b y  a s t u d y  w h i c h  d e m o n s t r a t e d  
o n l y  t h a t  a t r a i n e d  p er s o n  c o u l d  p a s s  the t e s t . " [23] L o w e r  c o u r u  
d e c i s i o n s ,  in o t h e r  types of t e s t i n g  c a s e s  s u b s e q u e n t  to the S o u t h



C a r o l i n a  d e c i s i o n ,  s u g g e s t  that v a l i d a t i o n  to t r a i n in g c o u r s e s  
r a t h e r  than to j o b  p e r f o r m a n c e  w o u l d  be l e g a l l y  i n a d e q u a t e .[24]

F o r  p o l i c y  r e a s o n s ,  as well  as for l e g a l  r e a s o n s ,  the jo b 
p e r f o r m a n c e  a p p r o a c h  to v a l i d a t i o n  s e e m s  p r e f e r a b l e ,  e s p e c i a l l y  
s i n c e  m a n y  e d u c a t o r s  h a v e  q u e s t i o n e d  w h e t h e r  t r a in in g b e a r s  m u c h  
r e l a t i o n s h i p  to a ct u a l  c l a s s r o o m  t e a c h i n g .  S t a t e s  m i g h t  i m p r o v e  
e d u c a t i o n  m o r e  d i r e c t l y  by m e a s u r i n g  the s k i l l s  nee de d for 
e f f e c t i v e  t e a c h i n g  ra the r than b y  t e s t i n g  w h e t h e r  a c a n d i d a t e  has 
r e c e i v e d  e f f e c t i v e  tra in i ng .

D e l i b e r a t e  and c o m p r e h e n s i v e  test d e v e l o p m e n t  is vital to the 

l e g a l i t y  o f  a t es t i n g  p r o g ra m,  an d the d e v e l o p m e n t  p ro c e s s  s h o u l d  
be s y s t e m a t i c a l l y  d o c u m e n t e d .  A f e d e r a l  a p p e a l s  c o ur t has 
s u g g e s t e d  fi v e m e a s u r e s  of the c o n t e n t  v a l i d i t y  in any e m p l o y m e n t  
t e s t i n g  p r o g r a m :

o T h e  tes t m a k e r s  m u s t  ha v e c o n d u c t e d  a s u i t a b l e  job a n a l y s i s .

o T h e  test m a k e r s  m u s t  h a v e  s ho wn  r e a s o n a b l e  c o m p e t e n c e ,
t h o r o u g h n e s s  and ca re  in c o n s t r u c t i n g  the tes t itself.

o T h e  c o n t e n t  of the test m u s t  r e l a t e  to the c o n t e n t  of the job.

o T h e  c o n t e n t  of the test m u s t  b e  r e p r e s e n t a t i v e  of the c o n t e n t
o f  the job.

o T h e  s y s t e m  for sc o r i n g  the test m u s e  u s e f u l l y  s e l e c t  a p p l i c a n t s
w h o  ca n b e t t e r  p e r f o r m  the j o b . [25]

T h e  p a r t i c i p a t i o n  of p r o f e s s i o n a l  test  d e v e l o p e r s  is e s s e n t i a l  to 
a s s u r e  the p s y c h o m e t r i c  v a l i d i t y  of  a test, as we l l as to c o n v i n c e  
a c o u r t  of its l e g a l i t y .  O n e  c o u r t ,  in a c a s e  c o n c e r n i n g  a test
for h i r i n g  p o l i c e  o f f i c e r s ,  has g o n e  so far as to wa r n e m p l o y e r s
to us e o u t s i d e  e x p e r t s  to h e l p  d e v e l o p  tes ts : "an e m p l o y e r  
d i s p e n s e s  w i t h  e x p e r t  a s s i s t a n c e  at  hi s p e r i l . " [26] In o t h e r  
w o r d s ,  a c o u r t  w i l l  s c r u t i n i z e  the v a l i d i t y  of a s t a f f - d e v e l o p e d  
test  m o r e  c l o s e l y  tha n the v a l i d i t y  of a test d e v e l o p e d  w i t h  
e x p e r t  a s s i s t a n c e .

A l t h o u g h  the p a r t i c i p a t i o n  or c o o p e r a t i o n  of t e a c h e r s  in test  
d e v e l o p m e n t  is no t  yet  a le ga l is sue , u l t i m a t e l y  te ac he r 
p a r t i c i p a t i o n  in t es ti ng  m a y  r a i s e  l a bo r law  is s u e s  c o n c e r n i n g  the 
s c o p e  of c o l l e c t i v e  b a r g a i n i n g .[27]

H a n d i c a p p e d  T e a c h e r s

T e s t i n g  p r o g r a m s  m u s t  not d i s c r i m i n a t e  a g a i n s t  h a n d i c a p p e d  
t e a c h e r s .  S e c t i o n  504 of the R e h a b i l i t a t i o n  Ac t of 1973 (S e ct io n 
5 0 4),  w h i c h  p r o h i b i t s  d i s c r i m i n a t i o n  in all f e d e r a l l y  f u n d e d  
p r o g r a m s  o r  a c t i v i t i e s  a g a i n s t  a q u a l i f i e d  p e r s o n  on the b a s i s  of 
h a n d i c a p ,  r e q u i r e s  r e a s o n a b l e  m o d i f i c a t i o n s  in test a d m i n i s t r a t i o n



to i n s u r e  that  h a n d i c a p p e d  a p p l i c a n t s  are  f a i r l y  te st ed  for 
m a s t e r y  o f t e s t  m a t e r i a l s .  M o d i f i c a t i o n s  m i g h t  i n c l u d e  time 
e x t e n s i o n s ,  fo r i n s t a n c e ,  or p r i n t i n g  the t es ts  in Braille. 
S e c t i o n  504 d o e s  n o t  r e q u i r e  e d u c a t o r s  to l o w e r  a c a d e m i c  st a n d a  
to a c c o m m o d a t e  p e r s o n s  who are no t  " o t h e r w i s e  q u a l i f i e d "  and 
c a n n o t  m e e t  v a l i d  s t a n d a r d s  b e c a u s e  o f r n e i r  h a n d i c a p s .[28]



2 . PERFORMANCE

O n c e  t e a c h e r s  are e m p l o y e d  in the s c h o o l  syste m,  h o w  can 
e x c e l l e n c e  be r e w a r d e d  and i n c o m p e t e n c e  be e l i m i n a t e d ?  To r a i s e  
the q u a l i t y  of t e a c h e r s ,  s t a t e s  ar e c o n s i d e r i n g  not o n l y  i n c e n t i v e  
p l a n s  lik e m e r i t  p a y  and c a r e e r  l a d d e r s  bu t  also p e r f o r m a n c e  
e v a l u a t i o n  p la ns  and o t h e r  c h a n g e s  in t e n u r e  systems. A f e w  
s t a t e s  a re  ev en  c o n s i d e r i n g  the a b o l i t i o n  of tenure. T h i s  s e c t i o n  
d i s c u s s e s  legal c o n s i d e r a t i o n s  r a i s e d  b y  t e n u r e  and by v a r i o u s  
o t h e r  s t r a t e g i e s  to k e e p  b e t t e r  t e a c h e r s  in pu blic s c h o o l s .

P e r f o r m a n c e  e v a l u a t i o n  i s s u e s  are  c e n t r a l  to m e r i t  pay p l a n s  and 
c a r e e r  l a d d e r s  as we ll  as to i m p r o v i n g  t r a d i t i o n a l  t e n u r e  s y s t e m s .  
M e r i t  p a y  p l a n s  tie t ea ch er s'  s a l a r i e s  to m e a s u r e s  of p e r f o r m a n c e :  

t e a c h e r s  w hos e p e r f o r m a n c e  is d e e m e d  e x c e l l e n t  r e c e i v e  h i g h e r  
s a l a r i e s .  Some  p l a n s  m a y ,  h o w e v e r ,  b e  m o r e  a c c u r a t e l y  
c h a r a c t e r i z e d  as n e g a t i v e  m e r i t  pay: a l l  te ac h er s g e t  the s a m e
s a l a r i e s  e x c e p t  t e a c h e r s  r e c e i v i n g  bad e v a l u a t i o n s  who g e t  l o w e r  
s a l a r i e s .  C a r e e r  l a d d e r s  r e s t r u c t u r e  t e a c h e r  e m p l o y m e n t ,  g i v i n g  
p r o m o t i o n s  from rung to rung  and s a l a r y  i n c r e a s e s  to t e a c h e r s  who 
a s s u m e  g r e a t e r  r e s p o n s i b i l i t i e s .  C a r e e r  l a d d e r s  i n t r o d u c e  the 
c o n c e p t  of a c a d e m i c  rank to t e a c h i n g  in e l e m e n t a r y  and s e c o n d a r y  

s c h o o l s .

S i n c e  the p u r p o s e  of b o t h  r e f o r m s  is to rew ar d e x c e l l e n c e  by  
p r o v i d i n g  f i n a n c i a l  i n c e n t i v e s ,  c r i t e r i a  for e x c e l l e n c e  m u s t  b e  

e s t a b l i s h e d .  Le ga l p r o b l e m s  w i l l  a r i s e  w i t h  va gue  or p o o r l y  
d e f i n e d  s t a n d a r d s  for e v a l u a t i o n .  L e g i t i m a t e  s t a n d a r d s  a r e  a l s o  
j u s t  as i m p o r t a n t  to the d i s m i s s a l  of i n c o m p e t e n t  t e a c h e r s  as  th ey  
are to the p r o m o t i o n  of c o m p e t e n t  t e a c h e r s .

T e n u r e  L a w s

T e a c h e r  p e r f o r m a n c e  u n de r t e n u r e  s y s t e m s  has  r e c e n t l y  b e c o m e  the 
f o cus  of c r i t i c a l  s c r u t i n y  as w e l l  as the so u rc e of s u b s t a n t i a l  
c o n f u s i o n .  E v e r y  s ta te has a s t a t u t o r y  s y s t e m  that p r o v i d e s  for 
the c o n t i n u e d  e m p l o y m e n t  of e l e m e n t a r y  and s e c o n d a r y  p u b l i c  s c h o o i  
t e a c h e r s  un le s s  th e y ar e d i s m i s s e d  for ca us e.  These s t a t e  s y s t e m s  
v a r y  in p r o c e d u r a l  d e t a i l s  and t e r m i n o l o g y .  Some s t a t u t e s  d o  not  
use the term " t e n u r e , "  for e x a m p l e ,  b u t  s p e a k  of " p e r m a n e n t  
e m p l o y e e s . "  Th e A r k a n s a s  s t a t u t e ,  for in stance, s t a t e s  t h a t  it 
"is n o t  a te a c h e r  t e n u r e  l a w in th a t it d o e s  not c o n f e r  l i f e t i m e  
a p p o i n t m e n t ,  n o r  p r e v e n t  d i s c h a r g e  of t e a c h e r s  for an y c a u s e  w h i c h  
is not  a r b i t r a r y ,  c a p r i c i o u s ,  or d i s c r i m i n a t o r y . "[29] N o t  
s u r p r i s i n g l y ,  then, the s t a t u t e s  v a r y  g r e a t l y  in how m u c h  j o b  
p r o t e c t i o n  they p r o v i d e .

The f i r st  t e n u r e  law w a s  e n a c t e c  auo-.it 7' ago in Ne w  J e r s e y .
At t h a t  time j o b  p r o t e c t i o n  w a s  s e e n  as n e c e s s a r y  b e c a u s e  of



p r e v a l e n t  ne pot is m,  p o l i t i c a l  f a v o r i t i s m  and a r b i t r a r y  d i s m i s s a l s .  
G r a n t i n g  t e a c h e r s  "t e nu r e"  m e a n s  t h a t  th ey  c a n be d i s m i s s e d  o n l y  
for c a u s e ,  as sp ec if ie d in s t a t e  s t a t u t e s .

G r a n t i n g  te nu r e  is a m u c h  s i m p l e r  l e g a l  m a t t e r  than d i s m i s s i n g  
t e n u r e d  tea ch e rs . T e a c h e r s  m u s t  g e n e r a l l y  c o m p l e t e  a s p e c i f i e d  
p e r i o d  of p r o b a t i o n a r y  e m p l o y m e n t  ( u s u a l l y  t h re e y e a r s ) .  T h e n ,  as 
long as a teacher has no t  b e e n  g i v e n  n o t i c e  of n o n r e n e w a l ,  h e  or 
she r e c e i v e s  tenure. In s o m e  s t a t e s ,  s c h o o l s  m u s t  ta k e c e r t a i n  
a c t i o n s  for a teacher to b e c o m e  t e n u r e d ,  f o l l o w i n g  p r o c e d u r e s  
s p e c i f i e d  by s tat e st at ut e . In g e n e r a l ,  s c h o o l s  h a v e  g r e a t  
l a t i t u d e  in d e c i d i n g  w h e t h e r  to g r a n t  t en ur e,  as long as d e c i s i o n s  
are  n o t  d i s c r i m i n a t o r y .  T e n u r e  d e c i s i o n s  al so  m u s t  n o t  b e  b a s e d  
on te a c h e r s '  exerc ise  of a c a d e m i c  f r e e d o m ,  w h i c h  is d i s c u s s e d  
b e l o w  in the c o n t e x t  of t e a c h e r  d i s m i s s a l .

Some  t e n u r e  st atu te s d o  no t  a d d r e s s  p e r f o r m a n c e  e v a l u a t i o n  at all 
and o r h e r s  m a n d a t e  o n l y  a d m i n i s t r a t i v e  r e g u l a t i o n s .  B u t  s e v e r a l  
s t a t e s  m a n d a t e  e v a l u a t i o n  c r i t e r i a  in s u b s t a n t i a l  d e t a i l  and m a k e  
e v a l u a t i o n  an integral p a r t  of  the t e n u r e  s y s t e m . [30] W h e n  a 
t e a c h e r ' s  p e r f o r m a n c e  is j u d g e d  u n s a t i s f a c t o r y ,  the t e a c h e r  is 
g i v e n  an o p p o r t u n i t y  to d e m o n s t r a t e  i m p r o v e m e n t .

P e r f o r m a n c e  e v a l u a t i o n  is n o t  i n c o m p a t i b l e  w i t h  the t e n u r e  s y st em , 
a l t h o u g h  t en u r e  laws h a v e  b e e n  w e a k  in this r e s p e c t  an d t h e r e  is a 
w i d e s p r e a d  p e r c e p t i o n  tha t t e n u r e d  t e a c h e r s  are n o t  s u b j e c t  to 

s u f f i c i e n t l y  c r i t ic al  e v a l u a t i o n .  S i n c e  t e n u r e  is a p r o d u c t  of 
l e g i s l a t i o n ,  there is no l e g a l  o b s t a c l e  p r e v e n t i n g  s t a t e s  f r o m  
s t r e n g t h e n i n g  the e v a l u a t i o n  c o m p o n e n t  of t e n u r e . [31] T e n u r e d  
stat us  n e e d  not i n s u la te  t e a c h e r s  f r o m  p e r f o r m a n c e  e v a l u a t i o n .  
T e n u r e  d o e s  not r eq ui r e c o n t i n u i n g  the e m p l o y m e n t  of an 
i n c o m p e t e n t  teacher; al l  t e n u r e  la ws  p r o v i d e  for d i s m i s s a l  of 
i n c o m o e t e n t  teachers.

T e a c h e r  E v a l u a t i o n

Th e  l e g a l i t y  of m o s t  c u r r e n t  r e f o r m  p r o p o s a l s  d e p e n d s  o n the 
e s t a b l i s h m e n t  of o b j e c t i v e  c r i t e r i a  for e v a l u a t i n g  t e a c h e r s  a n d  of 
an e v e n - h a n d e d  process for c o n d u c t i n g  e v a l u a t i o n s .  M e r i t  p a y  
p l an s h a v e  been tried b e f o r e ,  b u t  t h e y  h a v e  u s u a l l y  b e e n  d r o p p e d  
b e c a u s e  p r o b l e m s  with f a i r n e s s  o f a d m i n i s t r a t i o n  led to s t a f f  
d i s s e n s i o n  and low m o r a l e . [32] O f t e n ,  the time and c a r e  r e q u i r e d  
tc d e v e l o p  an a de qu ate  pl an  h a v e  d i s c o u r a g e d  s c h o o l s  f r o m  t r y i n g  
m e r i t  pay.

It w o u l d  not be le g a l l y  s o u n d  to i m p l e m e n t  an y ki nd  of i n c e n t i v e  
plan w i t h o u t  first d e v e l o p i n g  s t a n d a r d s  and p r o c e d u r e s :  " t h e r e  
m u s t  be  a spe ci f ie d set of s k i l l s ,  k n o w l e d g e ,  a b i l i t i e s ,  an d 
a t t i t u d e s  that teache rs a r e  e x p e c t e d  to d e m o n s t r a t e  at e a c h  l e v el  
on the l a d d e r . "  [33] A n y  k i n d  of m e r i t  p a y  or c a r e e r  l a d d e r  for 
t e a c h e r s  w o u l d  be illegal if a d v a n c e m e n t  d e c i s i o n s  w e r e  b a s e d  on 
an a r b i t r a r y  or s u b j e c t i v e  e v a l u a t i o n  p r o c e s s .  To s o m e  e x t e n t ,



e v a l u a t i n g  t e a c h e r s  is i n h e r e n t l y  d i f f i c u l t ,  si nc e (as has b e e n  
t r a d i t i o n a l l y  argued) t e a c hi ng  is so s u b j e c t i v e  a pr oc es s.  Y e t  
r e s e a r c h  in the pa st  d e c a d e  has b e g u n  to i d e n t i f y  the c o m p o n e n t s  
of  e f f e c t i v e  s c h o o l s  and e f f e c t i v e  t e a c h i n g .[34]

As lon g as the c r i t e r i a  used to c l a s s i f y  t e a c h e r s  are r a t i o n a l l y  
r e l a t e d  to s tat e o b j e c t i v e s ,  th e c r i t e r i a  w i l l  be c o n s t i t u t i o n a l .  
Th e " r a t i o n a l  bas is " test that g o v e r n s  m o s t  e d u c a t i o n  d e c i s i o n s  is 
r e l a t i v e l y  e a s y  to satisfy. H o w e v e r ,  th e c r i t e r i a  for e v a l u a t i o n  
m u s t  b e  m a d e  e x p l i c i t  for a pl an  to b e  l e g a l l y  d e f e n s i b l e .

S o m e  t e n u r e  s t a t u t e s  a l r e a d y  e n u m e r a t e  m i n i m u m  e v a l u a t i o n  

c r i t e r i a .  W a s h i n g t o n ' s  s t a r u t e , fo r i n s t a n c e ,  lists the f o l l o w i n g  
c a t e g o r i e s :

o I n s t r u c t i o n a l  skill

c C l a s s r o o m  m a n a g e m e n t ,  p r o f e s s i o n a l  p r e p a r a t i o n  and s c h o l a r s h i p

o E f f o r t  co wa rd  i m p r o v e m e n t  w h e n  n e e d e d

o H a n d l i n g  of s t u d e n t  d i s c i p l i n e  an d a t t e n d a n t  p r o b l e m s

o I n t e r e s t  in t eac hin g p u p i l s  an d k n o w l e d g e  of s ub je ct  
m a t t e r  .[3 5]

B u t  e v a l u a t i o n  c r i t e r i a  need not  b e  s p e l l e d  ou t by s t a t u t e ,  and  
s p e c i f y i n g  c r i t e r i a  in a d m i n i s t r a t i v e  r e g u l a t i o n s  co uld  p r o v i d e  
g r e a t e r  f l e x i b i l i t y .  A b o v e  all, e v a l u a t i o n  c r i t e r i a  need to be 
u sa ble ; t h e r e  w o u l d  be d i s a d v a n t a g e s  to m a k i n g  the c r i t e r i a  too 
s p e c i f i c  or too rigid to work.

A m a j o r  q u e s t i o n  ab out  m e r i t  p a y and c a r e e r  lad der  p l a ns  is: w h o  
d o e s  the e v a l u a t i o n ?  T e ac h er s'  u n i o n s  h a v e  g e n e r a l l y  o b j e c t e d  to 
these k i n d s  of p l a n s  b e c a u s e  t h e y  f e a r  e v a l u a t i o n  will be 
a r b i t r a r y  and s u b j e ct iv e.  W h e n  a p l a n  a l l o w s  t e a c h e r s  to e v a l u a t e  
o t h e r  t e a c h e r s ,  fe we r p r o b l e m s  a r e  l i k e l y .  A l t h o u g h  the 
i n v o l v e m e n t  of t e a c h e r s  in the e v a l u a t i o n  p r o c e s s  is l a r g e l y  a 
p o l i c y  m a t t e r ,  the ex t e n t  of t h a t  i n v o l v e m e n t  do es  ha v e la bo r la w 
i m p l i c a t i o n s :  s ta te  c o l l e c t i v e  b a r g a i n i n g  laws a dd r es s the
r e s p e c t i v e  r o le s of t e a c he rs  and s c h o o l  b o a r d s  in d e t e r m i n i n g  
e d u c a t i o n  p o l i c y  and w o r k i n g  c o n d i t i o n s .  (Also as a m a t t e r  of 
p o l i c y ,  t e a c h e r s  should be i n v o l v e d  in d e v e l o p i n g  e v a l u a t i o n  laws, 
s i n c e  t h e i r  o p p o s i t i o n  m a y  k i l l  a p l a n .  Wh en  G o v e r n o r  A l e x a n d e r  
of T e n n e s s e e  p r o p o s e d  a m a s t e r  t e a c h e r  plan, t e a c he rs  o b j e c t e d  
that t h e y  had not been c o n s u l t e d ;  t h e  l e g i s l a t u r e  did not a c c e p t  
the g o v e r n o r ' s  plan in 1 9 8 3 . [ 3 6 ] )

C o n v e n t i o n a l  e v a l u a t i o n  of t e a c h i n g ,  as r e f l e c t e d  in t e n u r e  la ws,  
h a s  e m p h a s i z e d  pr o c e s s  and t e a c h e r  i n p u t .  A m e r i t  pay a p p r o a c h  
p l a c e s  m o r e  e m p h a s i s  on re sul ts , on s o - c a l l e d  " p r o d u c t i v i t y . "  Th e 
idea b e h i n d  " p r o d u c t i v i t y  e v a l u a t i o n "  is to e v a l u a t e  the r e s u l t s



of  t e a c h i n g ,  i.e., s t u d e n t s '  l e a r n i n g .[37] O n e  p a r t i c u l a r l y  
c o n t r o v e r s i a l  idea is to use s t u d e n t  p e r f o r m a n c e  on tests as a 
q u a n t i f i a b l e  m e a s u r e  of te a c h e r  p r o d u c t i v i t y . [38] O n e  federal 
a p p e l l a t e  c o u r t  u p h e l d  the non r e n e w a l  of a n o n t e n u r e d  t ea c he r' s 
c o n t r a c t  on the b a s i s  o f her students' low p e r f o r m a n c e  on tests, 
f i n d i n g  this n e i t h e r  a r b i t r a r y  nor c a p r i c i o u s .[39]

D e s p i t e  t h a t  on e  c o u r t  d e c i s i o n ,  b a s i n g  t e a c h e r  e v a l u a t i o n  s o l e l y  
o n  s t u d e n t  p e r f o r m a n c e  w o u l d  be l e g a l l y  u n s o u n d ,  b e c a u s e  of the 
o b v i o u s  p o t e n t i a l  for in e q u i t i e s :  s t u d e n t s  h a v e  w i d e l y  d i f f e r e n t
a b i l i t i e s  f r o m  c l a s s  to c l a s s . [40] It s e e m s  u n l i k e l y  that a 
s y s t e m  c o u l d  be d e v i s e d  that w o u l d  a s s u r e  the f a i r n e s s  of te a c h e r  
e v a l u a t i o n  b a s e d  s t r i c t l y  on s t u d e n t  test  p e r f o r m a n c e . [41]

C h a n g i n g  E m p l o y m e n t  R e q u i r e m e n t s

S c h o o l s  and  s t a t e  l e g i s l a t u r e s  re t a i n  the a u t h o r i t y  to c h a n g e  
r e q u i r e m e n t s  for t e a c h e r  t e n u r e  and c e r t i f i c a t i o n .  C o u r t s  d o  not 
l o o k  k i n d l y  on  t e a c h e r s '  c l a i m s  of b r e a c h  of  c o n t r a c t  based on 
c h a n g e s  in t e n u r e  l aw s. Ho w ev er ,  the c o n t r a c t u a l  and 
c o n s t i t u t i o n a l  r i g h t s  of e m p l o y e d  t e a c h e r s  m u s t  not be  impaired by 
r e f o r m s  t h a t  t o u g h e n  t e n u r e  s t a n d a r d s  or g i v e  s p e c i a l  a t t e n t i o n  to 
c e r t a i n  k i n d s  o f  t e a c h e r s  (e.g., s c i e n c e  t e a c h e r s ) .

C o u r t s  r e c o g n i z e  t h a t  e d u c a t i o n a l  i n s t i t u t i o n s  h a v e  " w i d e  l a t i t u d e  
and d i s c r e t i o n "  in d e t e r m i n i n g  a c a d e m i c  r e q u i r e m e n t s .[42]
L a t i t u d e  to m a k e  c h a n g e s  is li mi t e d ,  h o w e v e r ,  b y  c o n s t i t u t i o n a l  
r e q u i r e m e n t s ,  i n c l u d i n g  d u e  p r o c e s s  and the c o n t r a c t  clause.
A m p l e  n o t i c e  of c h a n g e d  r e q u i r e m e n t s  and an o p p o r t u n i t y  to s a t i s f y  

n e w  r e q u i r e m e n t s  m u s t  b e  p r o v i d e d  to s a t i s f y  p r o c e d u r a l  rules of 
d u e  p r o c e s s .

C h a n g e s  in T e n u r e

T e a c h e r s  h a v e  c l a i m e d  th a t l e g i s l a t i o n  r e p e a l i n g  or m o d i f y i n g  
t e n u r e  u n c o n s t i t u t i o n a l l y  i m p a ir ed  their i n d e f i n i t e  s t a t u t o r y  
c o n t r a c t s .  In g e n e r a l ,  c o u r t s  d i s a g r e e :  t h e y  r e g a r d  tenure not

as a c o n t r a c t u a l  r i g h t  b u t  as a status g r a n t e d  t h r o u g h  l e g i s l a t i v e  
p o l i c y  and thus  s u b j e c t  to cha nge . The c o n t r a c t  c l a u s e  of the 
U.S. C o n s t i t u t i o n  f o r b i d s  s t a t e s  to impair c o n t r a c t s .[43] B u t  the 
U.S. S u p r e m e  C o u r t  e x p l a i n e d ,  m o r e  than 40 y e a r s  ago, that "the 
p r e s u m p t i o n  is t h a t  [a tenure] law is not  i n t e n d e d  to cre ate  
p r i v a t e  c o n t r a c t u a l  or v e s t e d  rights b u t m e r e l y  d e c l a r e s  a p o l i c y  

to be  p u r s u e d  u n t i l  the L e g i s l a t u r e  sh all  o r d a i n  o t h e r w i s e ."[44]

W h e t h e r  a p a r t i c u l a r  s t a t e ' s  t en u r e  s t a t u t e  g i v e s  t e a c h e r s  a 
v e s t e d  c o n t r a c t  r i g h t  " w i l l  d e p e n d  l a r g e l y  u p o n  the w o r d i n g  of the 
p a r t i c u l a r  t e a c h e r s '  t e n u r e  s ta t ut e in q u e s t i o n  as e v i n c i n g  a 
l e g i s l a t i v e  i n t e n t i o n  to c r e a t e  c o n t r a c t u a l  r i g h t s . " [45] In one 
e a r l y  c a se , t h e U.S. S u p r e m e  C o u r t  ruled in 1938  th a t the wo r d i n g  
of the I n d i a n a  t e a c h e r  t e n u r e  law did  g i v e  t e n u r e d  t e a c h e r s  v es t e d



c o n t r a c t  r i g h t s  th at  c o u l d  not b e  r e t r o a c t i v e l y  t a k e n  away. The 
ru l i n g  a p p e a r s  l i m i t e d  to I n d i a n a ' s  p a r t i c u l a r  s t a t u t e  in w h i ch  
"the w o r d  'con tra ct ' w as  n o t  used i n a d v e r t e n t l y  or in o t h e r  than 
its u s ua l m e a n i n g  ."[46] E v e n  in f i n d i n g  that  I n d i a n a ' s  t e n u r e  
s t a t u t e  did c o n f e r  an i n d e f i n i t e  c o n t r a c t ,  the C o u r t  p o i n t e d  out 
the g e n e r a l  ru l e that p r e v a i l s  in the a b s e n c e  of s p e c i f i c  
c o n t r a c t u a l  l a n g u a g e  in the l e g i s l a t i o n :  "t h e p r i n c i p a l  f u n c ti on
of a l e g i s l a t i v e  b o d y  is n o t  to m a k e  c o n t r a c t s  b u t  to m a k e  laws 
w h i c h  d e c l a r e  p o l i c y  of the s t at e and are s u b j e c t  to re p e a l  wh en  a 
s u b s e q u e n t  l e g i s l a t u r e  s h a l l  d e t e r m i n e  to a lt er  tha t p o l i c y . " [47]

A l e g i s l a t u r e  l e g a l l y  m a y  a b o l i s h  t e n u r e . [48] L e g i s l a t i v e  ac tio n 

c a n n o t  c h a n g e  c o n s t i t u t i o n a l  or c o n t r a c t u a l  r i g h t s . [49] B u t  it 
can c h a n g e  s t a t u t o r y  r i g h t s ,  and t e n u r e  r i g h t s  a re  s t a t u t o r i l y  
ba s ed . [50] E v e n  in the few  s t a t e s  w h e r e  t e n u r e  s t a t u t e s  seem  to 

gi ve  c o n t r a c t u a l  r ig hts , as I n d i a n a ' s  s t a t u t e  did  in 1938, a 
l e g i s l a t u r e  m a y  r e v i s e  the s t a t u t e  p r o s p e c t i v e l y  —  w a i t i n g  until 
c o n t r a c t s  ha ve  e x p i r e d ,  t h a t  is, and e x e m p t i n g  e m p l o y e d  t e a c h e r s  

from r ev is ed  r e q u i r e m e n t s .  Or a l e g i s l a t u r e  m a y  m o d i f y  t e n u r e  by 
m a k i n g  it r e n e w a b l e ,  fo r  i n s t a n c e ,  i n s t e a d  of a b o l i s h i n g  it 
o ut ri g h t .  It m a y  op t to " g r a n d f a t h e r  in" a l r e a d y - t e n u r e d  te ac he rs  
(exempt them fr o m s t i f f e r  r e q u i r e m e n t s ) , b u t  is p r o b a b l y  no t  
r e q u i r e d  to do  so.

Of c o u r s e ,  w r i t i n g  l e g i s l a t i o n  to a b o l i s h  t e n u r e  is e a s i e r  than, 
c r e a t i n g  or s t r e n g t h e n i n g  an e v a l u a t i o n  p r o c e s s .  Even if ten ur e 
w er e a b o l i s h e d ,  t h e  p r o b l e m  of h o w  to e v a l u a t e  t e a c h e r s  w o u l d  
r e m a i n .

C h a n g e s  in C e r t i f i c a t i o n

S t a t e s  can  g e n e r a l l y  c h a n g e  r e c e r t i f i c a t i o n  r e q u i r e m e n t s  for 
t e a c h e r s  as w e l l  as t e n u r e  r e q u i r e m e n t s .  In m o s t  stat es , teachin g 
c e r t i f i c a t e s  m u s t  be  r e n e w e d  at v a r i o u s  i n t e r v a l s ,  anc s o m e  of the 
ver y few  s t a t e s  t h a t  s t i l l  is sue l i f e t i m e  l i c e n s e s  are c o n s i d e r i n g  
p e r i o d i c  r e c e r t i f i c a t i o n .[51]

M o s t  st a te s a p p e a r  to be  m o v i n g  toward r e q u i r i n g  in s e r v i c e  
tr ai ni ng  for r e c e r t i f i c a t i o n .  No s tat e c u r r e n t l y  tests t e a c h e r s  
for r e c e r t i f i c a t i o n ,  b u t  A r k a n s a s  has j u s t  e n a c t e d  a r e q u i r e m e n t  
that t e a c h e r s  b e  te ste d for r e c e r t i f i c a t i o n  and ot her  s t at es,  
e.g., F l o ri da , a r e  c o n s i d e r i n g  s i m i l a r  r e q u i r e m e n t s .[52] If a
state d o e s  w a n t  to use t e s t i n g  for r e c e r t i f i c a t i o n ,  it m u s t  make  
sure that the test used has b e e n  v a l i d a t e d  for th at  p u r p o s e  (and 

not m e r e l y  for i n it ia l c e r t i f i c a t i o n ) .  For i n s t a n c e ,  G e o r g i a ' s  
use of the N a t i o n a l  T e a c h e r  E x a m i n a t i o n  (NTE) w a s  held 
u n c o n s t i t u t i o n a l  b e c a u s e  the te s t wa s  not  v a l i d a t e d  for 
r e c e r t i f i c a t i o n .  A f e d e r a l  c o u r t  r u le d  that, w i t h o u t  su c h 
v a l i d a t i o n ,  the te s t p r o d u c e d  ar. a r b i t r a r y  c l a s s i f i c a t i o n  in 
v i o l a t i o n  of the e q u a l  p r o t e c t i o n  c l a u s e . [53] M o r e o v e r ,  the 
E d u c a t i o n a l  T e s t i n g  S e r v i c e ,  w h i c h  d e s i g n e d  the NTE, ha s long 
e x p r e s s l y  s t a t e d  that u s i n g  the N TE  to t e r m i n a t e  t e a c h e r s  is



" i n a p p r o p r i a t e ."[54] J u s t  r ec en tl y,  the t e s t i n g  s e r v i c e  p u b l i c l y  
a n n o u n c e d  th a t it w i l l  not  p e r m i t  the use of th e N T E  as a test for 
r e c e r t i f i c a t i o n . [55] F o r  all  these r e a so ns , t h e  use of t e s t  
s c o r e s  to e v a l u a t e  e m p l o y e d  te ac h er s is u n l i k e l y  to be u p h e l d  in 
the c o u r t s , [56] a l t h o u g h  it is still p o s s i b l e  th a t a s t a t e  c ou ld  
d e v e l o p  a t e s t  th a t c o u l d  be a d e q u a t e l y  v a l i d a t e d .

S o m e  s ch o o l  b o a r d s  h a v e  i n t r o d u c e d  c o n t i n u i n g  e d u c a t i o n  
r e q u i r e m e n t s  for t e n u r e d  t ea ch er s, s o m e t i m e s  t y i n g  these 
r e q u i r e m e n t s  to p a y  r a i s e s ,  and m a n y  s t a t e s  r e q u i r e  c o n t i n u i n g  
e d u c a t i o n  for c e r t i f i c a t e  re ne w al . As a p o l i t i c a l  m a t t e r ,  
r e a c h e r s  h a v e  s o m e t i m e s  v i g o r o u s l y  o p p o s e d  s u c h  c e r t i f i c a t i o n  
r e q u i r e m e n t s .  S o m e  l i t i g a t i o n  has a l r e a d y  o c c u r r e d  and m o r e  is 
l i k e l y . [57]

H o w e v e r ,  t h e  S u p r e m e  C o u r t  has held that t e a c h e r  c o n t i n u i n g  
e d u c a t i o n  r e q u i r e m e n t s  ar e r a t i o n a l l y  r e l a t e d  to l e g i t i m a t e  pub li c 
o b j e c t i v e s .  T h e  C o u r t  st a t e d  that " [ t ] h e  S c h o o l  D i s t r i c t ' s  
c o n c e r n  w i t h  the e d u c a t i o n a l  q u a l i f i c a t i o n s  o f  its t e a c h e r s  c a n n o t  
u n d e r  any r e a s o n e d  a n a l y s i s  b e  d e s c r i b e d  as i m p e r m i s s i b l e  . . . .  
T h e  s a n c t i o n  of c o n t r a c t  n o n - r e n e w a l  is q u i t e  r a t i o n a l l y  r e l a t e d  
to the B o a r d ' s  o b j e c t i v e  of e n f o r c i n g  the c o n t i n u i n g  e d u c a t i o n  
o b l i g a t i o n  of its t e a c h e r s ."[58] T h e  S u p r e m e  C o u r t  d i d  not 
a d d r e s s  the i ss ue  of h o w  a c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t  
a c t u a l l y  r e l a t e s  zo i m p r o v e d  job p e r f o r m a n c e .  T h e  C o u r t  a s s u m e d  
th a t that type of r e q u i r e m e n t  wa s  c l o s e l y  e n o u g h  r e l a t e d  to the 
g o a l  of b e t t e r  q u a l i f i e d  te ach er s.  M a n y  e x p e r t s  h a v e  q u e s t i o n e d  
w h e t h e r  c o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  i m p r o v e  t e a c h e r  
p e r f o r m a n c e , [59] bu t  this  is so far b a s i c a l l y  a p o l i c y  o b j e c t i o n  
r a t h e r  than a l e g a l  c o n c e r n .  C o n t i n u i n g  e d u c a t i o n  r e q u i r e m e n t s  
are  m u c h  e a s i e r  to j u s t i f y  in c o ur t than t e s t i n g  p r o g r a m s ,  for 
w h i c h  the f a i r l y  c o m p l i c a t e d  v a l i d a t i o n  p r o c e d u r e s  d i s c u s s e d  above 
m u s t  b e  c o m p l e t e d .

It seems, then, t h a t  t e n u r e d  t ea ch e r s  m a y  b e  r e q u i r e d  to m e e t  n ew  
r e q u i r e m e n t s  to r e t a i n  their jobs  as long as t h e  q u a l i f i c a t i o n s  
are  r e a s o n a b l e  anc h a v e  be en  i n t ro du ce d w i t h  s u f f i c i e n t  a d v a n c e  
n ot i c e .  A n y  n e w  r e c e r t i f i c a t i o n  r e q u i r e m e n t s  s h o u l d  be p h a s e d  in 
c a r e f u l l y .  L e g a l  p r o b l e m s  w o u l d  arise if at l e a s t  a y e a r ' s  
a d v a n c e  n o t i c e  w e r e  n o t  g iv e n ,  and a l o n g e r  p h a s e - i n  p e r i o d  m i g h t  
b e  n e c e s s a r y .  Fo r in st a n c e ,  se ve ra l y e a r s  w o u l d  p r o b a b l y  h a v e  to 
be p r o v i d e d  if t e a c h e r s  w er e r e q u i r e d  to e a r n  c o n t i n u i n g  e d u c a t i o n  
c r e d i t s .  S u f f i c i e n t  a d v a n c e  n ot i c e  is n e c e s s a r y  to p r o t e c t  the 
d u e  p r o c e s s  r i g h t s  of t e a c h e r s  by g i v i n g  them an o p p o r t u n i t y  to 
m e e t  n e w  r e c r u i r e m e n t s .

O t h e r  C h a n c e s

If a s c h o o l  b o a r d  i n s t i t u t e s  speci al b o n u s e s  fo r  n e w  t e a c h e r s ,  the 
b o a r d  m u s t  m a k e  sure n o t  to impair the c o n t r a c t u a l  r ig h t s  of 
c u r r e n t  t e a c h e r s ,  a n d the b a s i s  for a w a r d i n g  f i n a n c i a l  i n c e n t i v e s  
m u s t  be r a t i o n a l l y  r e l a t e d  to the p ub l i c  i n t e r e s t  in i m p r o v i n g



e d u c a t i o n .  If s p e c i a l  t e a c h e r s  are h i r e d ,  q u e s t i o n s  a b o u t  te nu re  
and s e n i o r i t y  w i l l  a r i s e .  S t a t e s  m a y  c h o o s e  to l i m i t  t ea ch er s'  
s e n i o r i t y  r i g h t s  to the s u b j e c t s  w h i c h  they h a v e  a c t u a l l y  
t a u g h t [ 6 0 ] , a l t h o u g h  t h i s  w o u l d  d i s c o u r a g e  t e a c h e r s  f r o m  s h i f t i n g  
to s u b j e c t s ,  like m a t h e m a t i c s  and s c i e n c e ,  ;n w h i c h  t h e r e  are 
t e a c h e r  s h o r t a g e s .  In m a n y  o f th ese  i n s t a n c e s  b o t h  t e n u r e  laws 
and c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  m u s t  be  c o n s i d e r e d .

C o l l e c t i v e  B a r g a i n i n g

L a b o r  laws a f f e c t  h o w  r e f o r m s  o f  te ach er s'  w o r k i n g  c o n d i t i o n s  can 
be  i m p l e m e n t e d .  T h i r t y - t h r e e  s t a t e s  h a v e  a u t h o r i z e d  c o l l e c t i v e  
b a r g a i n i n g  in p u b l i c  e d u c a t i o n ,  and o t he r  s t a t e s  a r e  e x p e c t e d  to 
a u t h o r i z e  it by the end of this c e n t u r y . [61] A c l u s t e r  of 
s i g n i f i c a n t  l ab or  law  i s s u e s  s h o u l d  be c o n s i d e r e d  in a n y  m o v e  to 
i m p r o v e  the t e a c h i n g  fo rc e.

S c o p e  of 3 a r g a i n a b l e  I s s u e s

M o s t  c o l l e c t i v e  b a r g a i n i n g  laws m a k e  wa ges , h o u r s  and  " t e r m s  and 
c o n d i t i o n s "  of e m p l o y m e n t  s u b j e c t  to the c o l l e c t i v e  b a r g a i n i n g  
p r o c e s s . [62] If a s t a t e  has c o l l e c t i v e  b a r g a i n i n g ,  i s s u e s  
c o n s i d e r e d  terms of e m p l o y m e n t  m u s t  b e  ag r e e d  to in the 
n e g o t i a t i n g  p r o ce ss . On the o t h e r  h an d, m o s t  c o l l e c t i v e  
b a r g a i n i n g  laws p l a c e  " e d u c a t i o n  p o l i c y "  o u t s i d e  the s c o p e  of 
c o l l e c t i v e  b a r g a i n i n g .  T h i s  d i c h o t o m y  has m a j o r  s i g n i f i c a n c e  for 
t e a c h e r  r e fo rm : a m e a s u r e  c a t e g o r i z e d  as a term  of e m p l o y m e n t
m u s t  s u r v i v e  the b a r g a i n i n g  p r o c e s s ,  w h e r e a s  a m e a s u r e  c a t e g o r i z e d  
as e d u c a t i o n  p o l i c y  c a n  be i m p l e m e n t e d  u n i l a t e r a l l y .

P u b l i c - s e c t o r  l a b o r  r e l a t i o n s  l a w  v a r i e s  w i d e l y  f r o m  s t a t e  to 
st at e and, u n l i k e  p r i v a t e - s e c t o r  l a b o r  law, is n o t  g o v e r n e d  by 
f e d e r a l  l a w . [63] W h i l e  s o m e  s t a t e s  d e f i n e  n e g o t i a b l e  " t e r m s  and 
c o n d i t i o n s "  in fair d e t a i l ,  m a n y  d o  not. S o m e  f u r t h e r  s p e c i f y  
w h i c h  t o p i c s  m a v  b e n e g o t i a t e d  and w h i c h  m u s t  be  n e g o t i a t e d .  Some 
p r o v i d e  for " m e e t i n g  and  d i s c u s s i n g "  o n l y  on p o l i c y  i s s u e s  that 
are n o n b a r g a i n a b l e . A n u m b e r  of s t a t e s  d e f i n e  m a n a g e m e n t  r i g h t s  
or p r e r o g a t i v e s ,  a l t h o u g h  to v a r y i n g  e x t e n t s . [64]

M a n y  s p e c i f i c  is s ue s a f f e c t i n g  t e a c h e r s ,  h o w e v e r ,  h a v e  b e e n  
d i f f i c u l t  to c h a r a c t e r i z e .  E d u c a t i o n a l  go als , the l e n g t h  o f  the 
sc h o o l  ye ar,  n u m b e r  of c l a s s r o o m  h o u r s  and i n d i v i d u a l  d e c i s i o n s  on 
■enure h a v e  all been h e l d  to be  n o n b a r g a i n a b l e  i s s u e s .  G r i e v a n c e  
p r o c e d u r e s ,  t r a n s f e r ,  r e a s s i g n m e n t s  and r e d u c t i o n  in f o r c e  are 
t y p i c a l l y  m a n d a t o r y  s u b j e c t s  o f  b a r g a i n i n g .  C l a s s  s i z e  m a y  be 
s u b j e c t  to b a r g a i n i n g  in s o m e  s t a t e s [ 6 5 ]  and m o s t  c o l l e c t i v e  
b a r g a i n i n g  a g r e e m e n t s  o v e r  the p a s t  d e c a d e  h a v e  s p e c i f i e d  c r i t e r i a  
and p r o c e d u r e s  for e v a l u a t i n g  t e a c h e r s .  But s o m e  o b s e r v e r s  h a v e  
p o i n t e d  out a c o n t i n u i n g  need  f o r  l e g i s l a t i v e  c l a r i f i c a t i o n .  [66]



S o m e  of the r e m a i n i n g  s t a t u t o r y  u n c e r t a i n t y  is u n n e c e s s a r i l y  
c o s t l y ,  a n d  it is a v a r i a b l e  a f f e c t i n g  t ea ch er  i m p r o v e m e n t  that 
can b e r e a d i l y  c o r r e c t e d .

The  g o v e r n a n c e  issue of  p e r m i s s i b l e  d e l e g a t i o n  of a u t h o r i t y  al s o 
a f f e c t s  c o l l e c t i v e  b a r g a i n i n g  and e f f o r t s  to r ai se tea che r 
q u a l i t y .  E l e c t e d  school b o a r d  o f f i c i a l s  m a y  n o t g i v e  a w a y  or 
d e l e g a t e  th eir u l t i m a t e  d e c i s i o n - m a k i n g  a u t h o r i t y  over t e r m s  and 
c o n d i t i o n s  of p u b l i c  s c h o o l  e m p l o y m e n t .  C o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t s  w o u l d  t h e r e f o r e  b e  i l l e g a l  if they  c o n f l i c t e d  w i t h  
c o n s t i t u t i o n a l  or s t a t u t o r y  p r o v i s i o n s  c o n c e r n i n g  the d u t i e s  of 
lo cal s c h o o l  b oa rd s.  O v e r  the p a s t  15 y e a r s ,  m a n y  c o u r t s  h a v e  
u p h e l d  c o l l e c t i v e  b a r g a i n i n g  in p u b l i c  e d u c a t i o n  a g a i n s t  
c h a l l e n g e s  b a s e d  on s t a t e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  on 
d e l e g a t i o n  of l e g i s l a t i v e  a u t h o r i t y  to p e r s o n s  o t h e r  than e l e c t e d  
o f f i c i a l s .[67] W hen , for i n s t a n c e ,  b i n d i n g  a r b i t r a t i o n  of 
g r i e v a n c e s  b e t w e e n  s c h o o l s  and t e a c h e r s  ha s be en  c h a l l e n g e d  as 
v i o l a t i n g  the s t a te  c o n s t i t u t i o n ,  th e  c o u r t s  u s u a l l y  u p h o l d  
a r b i t r a t i o n  as long as the a r b i t r a t o r  is no t  g i v e n  d i s c r e t i o n  o v e r  
m a t t e r s  r e s e r v e d  to m a n a g e m e n t ,  l i k e  e d u c a t i o n  p o li cy.

U n i o n  D u t y  of F a i r  R e p r e s e n t a t i o n

P a r t i c u l a r l y  s i g n i f i c a n t  to e f f o r t s  to r a i s e  t ea ch er  q u a l i t y  i-s 
the fac t that a union o w e s  a legal d u t y  of  fair r e p r e s e n t a t i o n  to 'Sp'
e v e r y  e m p l o y e e  who  is r e p r e s e n t e d  in the b a r g a i n i n g  un i t t h a t  the 
u n io n r e p r e s e n t s .  T h i s  d u t y  p l a y s  a r o l e  in sch ool  e f f o r t s  to g e t  
rid of i n c o m p e t e n t  t e a c h e r s .  S t a t e  c o l l e c t i v e  b a r g a i n i n g  s t a t u t e s  
d o  not s p e l l  ou t  this d u t y ,  b u t  the c o u r t s  have  c o n c l u d e d  t h a t  the 
d u t y  of fair  r e p r e s e n t a t i o n  is i m p l i c i t ,  a quid p r o  quo for the 
l e g i s l a t i v e  p o w e r  c o n f e r r e d  on the u n i o n  to act as e x c l u s i v e  
r e p r e s e n t a t i v e  of all  the e m p l o y e e s  c o v e r e d . [68] A u n i o n  m u s t  
d i l i g e n t l y  r e p r e s e n t  and a c t  to b e n e f i t  the i n t e r e s t s  of a l l  
i n d i v i d u a l s  in the b a r g a i n i n g  unit, i n c l u d i n g  those in the 
b a r g a i n i n g  u n i t  wh o are  n o t  u n i o n  m e m b e r s . [69]

T h e  u n i o n  has a d u t y  to e v a l u a t e  g r i e v a n c e s  in g o o d  faith an d  m a k e  
d e c i s i o n s  a b o u t  th eir m e r i t s .  W h e n  a u ni on  d o e s  pu rs u e  a 
g r i e v a n c e ,  "it m u s t  n o t  d o  so in a p e r f u n c t o r y  m a n n e r . " [70] (A 
u n i o n  w o u l d  v i o l a t e  its l e g a l  r e s p o n s i b i l i t y  b y , for i n s t a n c e ,  
d i s c r i m i n a t i n g  a g a i n s t  b l a c k  t e a c h e r s . )  If a u nio n b r e a c h e s  this 
d u ty , c o u r t s  m a y  ho ld  the u n i o n  l i a b l e  to the in d i v i d u a l  e m p l o y e e .
U n i o n s  m a y  t h e r e f o r e  feel t h e y  m u s t  v i g o r o u s l y  r e p r e s e n t  the 
i n t e r e s t s  of  a t e ac he r wh o  is d i s c i p l i n e d  for u n s a t i s f a c t o r y  
p e r f o r m a n c e ,  e v e n  if u n i o n  m e m b e r s  p r i v a t e l y  a g r e e  with s c h o o l  
m a n a g e m e n t  that the t e a c h e r  is n o t  d o i n g  a good job. Th e u n i o n  
has no d u t y  to p u r s u e  e v e r y  g r i e v a n c e ,  no m a t t e r  ho w  f r i v o l o u s .
O n l y  wh e n a u n i o n ' s  c o n d u c t  is a r b i t r a r y ,  d i s c r i m i n a t o r y  or  in b a d  
faith d o e s  the u ni on incur l i a b i l i t y .

The e x i s t e n c e  of a c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t  "does n o t  
p r o h i b i t  the d i s c i p l i n e  and d i s m i s s a l  of poor t e a c h e r s . "[71] W h e n

15



m a n a g e m e n t  s e t s  f o r t h  s p e c i f i c ,  v a l i d  r e a s o n s  f o r  t e a c h e r  
d i s c i p l i r s ,  t h e  u n i o n  h a s  n o  o b l i g a t i o n  t o  p u r s u e  a g r i e v a n c e .
M a n y  s c h o o l  a d m i n i s t r a t o r s  m a y  n o t  r e a l i z e  t h i s  a n d  m a y  a l s o  n o t  
r e c o g n i z e  t h e  p o s s i b i l i t y  t h a t  a u n i o n  m a y  n o t  w i n  i n  g r i e v a n c e  
p r o c e e d i n g s .  G e n e r a l  m i s u n d e r s t a n d i n g  a b o u t  t h e  d u t y  o f  f a i r  
r e p r e s e n t a t i o n  d o e s  a p p e a r ,  o n  o c c a s i o n ,  t o  i n t e r f e r e  w i t h  e f f o r t s  
a t  i m p r o v i n g  t h e  c a l i b e r  o f  t h e  t e a c h e r  f o r c e .  C l a r i f i c a t i o n  o f  
t h a t  d u t y  m i g h t  m a k e  e f f o r t s  g o  m o r e  s m o o t h l y .

E q u i t y  C o n s i d e r a t i o n s

E q u i t y  i s s u e s  s h o u l d  a l w a y s  b e  c o n s i d e r e d  i n  c o n n e c t i o n  w i t h  
r e f o r m s  a f f e c t i n g  e m p l o y e d  t e a c h e r s .  A l l  o f  t h e  e q u i t y  p r o b l e m s  
r a i s e d  i n  c o n n e c t i o n  w i t h  s c r e e n i n g  t e a c h e r s  a l s o  p e r t a i n  t o  t h e  
c o n t i n u i n g  e m p l o y m e n t  o f  t e a c h e r s .

P r o m o t i o n  p l a n s  b a s e d  o n  t e a c h e r  t e s t  s c o r e s  t y p i c a l l y  p o s e  e q u i t y  
i s s u e s .  I n  1 9 7 6 ,  a  S o u t h  C a r o l i n a  c o u n t y  s c h o o l  b o a r d  g a v e  p a y  
r a i s e s  t o  t e a c h e r s  w h o  p e r f o r m e d  w e l l  o n  a  t e s t ,  t h e r e b y  p r o d u c i n g  
r a c i a l l y  d i s p a r a t e  r e s u l t s .  T h e  d e c i s i o n  t o  t i e  t e a c h e r  p a y  
r a i s e s  t o  s c o r e s  o n  t h e  N T S  w a s  u p h e l d  b y  a f e d e r a l  a p p e l l a t e  
c o u r t .  I n  f i n d i n g  n o  v i o l a t i o n s  o f  t h e  C o n s t i t u t i o n  o r  o f  T i t l e  
V I I  o f  t h e  C i v i l  R i g h t s  A c t ,  t h e  F o u r t h  C i r c u i t  r u l e d  t h a t  t h e  
s c h o o l ' s  p r a c t i c e  s e r v e d  i t s  l e g i t i m a t e  e m p l o y m e n t  o b j e c t i v e s ,  
d e s p i t e  i t s  r a c i a l l y  d i s p a r a t e  i m p a c t .  L i k e w i s e ,  t h e  c o u r t  f o u n d  
t h e  p r a c t i c e  w a s  n o t  a r b i t r a r y  a n d  c a p r i c i o u s .  T h e  c o u r t  
e x p l a i n e d  i n  1 9 8 1  t h a t  " [ p l a y  i n c r e a s e s  f o r  t h e  h i g h e s t  r a t e d  
t e a c h e r s  e n h a n c e s  [ s i c ]  t h e  S c h o o l  B o a r d ' s  c a p a c i t y  t o  a t t r a c t  
h i g h l y  r a t e d  t e a c h e r s  f r o m  t h e  o u t s i d e . "  [ 7 2 J T h u s ,  i t  a p p e a r s  t o  
b e  l e g a l  t o  u s e  t e a c h e r s '  s c o r e s  o n  v a l i d a t e d  t e s t s  a s  a  b a s i s  f o r  
p a y  r a i s e s ,  a l t h o u g h  i t  w o u l d  n o t  b e  l e g a l  t o  u s e .  t h o s e  s c o r e s  a s  
a  b a s i s  f o r  f i r i n g  t e a c h e r s  ( u n l e s s  s o m e h o w  t h e  s c o r e s  c o u l d  b e  
s h o w n  t o  i n d i c a t e  i n e f f e c t i v e  c l a s s r o o m  p e r f o r m a n c e ) .

R e t i r e m e n t  p l a n s  m a y  a l s o  p o s e  e q u i t y  p r o b l e m s .  S t a t e s  m u s t  m a k e  
s u r e  t h e y  d o  n o t  d i s c r i m i n a t e  a g a i n s t  o l d e r  t e a c h e r s  a s  t h e y  
a t t e m p t  t o  i m p r o v e  t h e  t e a c h i n g  f o r c e .  T h e  f e d e r a l  A g e  
D i s c r i m i n a t i o n  i n  E m p l o y m e n t  A c t  n o w  p r o h i b i t s  a g e  d i s c r i m i n a t i o n  
a g a i n s t  p e r s o n n e l  u n d e r  7 0  b y  s t a t e  a n d  l o c a l  p u b l i c  
e m p l o y e r s . [ 7 3 ]  A  m a n d a t o r y  r e t i r e m e n t  a g e  o f  u n d e r  7 0  i s  
v u l n e r a b l e  u n d e r  t h i s  l a w ,  u n l e s s  t h e  r e q u i r e m e n t  i s  a  b o n a  f i d e  
o c c u p a t i o n a l  q u a l i f i c a t i o n  o r  c a n  b e  s h o w n  t o  r e l a t e  t o  j o b  
p e r f o r m a n c e . [ 7 * 4 ]

A l t h o u g h  s t a t e  t e n u r e  s t a t u t e s  t r e a t  r e t i r e m e n t  v a r i o u s l y ,  s t a t e s  
t h a t  s e t  a m a n d a t o r y  r e t i r e m e n t  a g e  u n d e r  7 0  s h o u l d  b e  p r e p a r e d  t o  
s h o w  t h a t  a g e  r e l a t e s  t o  e f f e c t i v e  t e a c h i n g .  M a n d a t o r y  r e t i r e m e n t  
p r o v i s i o n s  m a y  a l s o  b e  a t t a c k e d  u n d e r  s t a t e  c i v i l  r i g h t s  s t a t u t e s  
p r o h i b i t i n g  a g e  1 i s c r i m i n a t i o n . O n e  s u c h  s t a t e  c i v i l  r i g h t s  l a w ,  
f o r  i n s t a n c e ,  w a s  d e e m e d  t o  i m p l y  t h e  r e p e a l  o f  t h e  r e q u i r e m e n t  
f o r  m a n d a t o r y  r e t i r e m e n t  a t  6 5  c o n t a i n e d  i n  t h e  s t a t e  t e a c h e r  
t e n u r e  s t a t u t e . [ 7 5 ]  O n  t h e  o t h e r  h a n d ,  i f  c h a l l e n g e s  t o  m a n d a t o r y



t e a c h e r  r e t i r e m e n t  p o l i c i e s  a r e  b a s e d  o n l y  o n  t h e  C o n s t i t u t i o n  a n d  
n o t  o n  s t a t u t e s ,  t h e  p o l i c i e s  w i l l  u s u a l l y  b e  v a l i d .  T h e  c o u r t s  
h a v e  g e n e r a l l y  r u l e d  t h a t  t e a c h e r  r e t i r e m e n t  s y s t e m s  a r e  
r a t i o n a l l y  r e l a t e d  t o  l e g i t i m a t e  s t a t e  o b j e c t i v e s  a n c  h a v e  
r e j e c t e d  e q u a l  p r o t e c t i o n  a n d  d u e  p r o c e s s  c h a l l e n g e s . [ 7 6 ]  T h e  
H a w a i i  S u p r e m e  C o u r t ,  f o r  i n s t a n c e ,  r e c e n t l y  u p h e l d  t h e  
c o n s t i t u t i o n a l i t y  o f  t h e  H a w a i i  t e n u r e  l a w ,  w h i c h  r e q u i r e s  
m a n d a t o r y  r e t i r e m e n t  a t  a g e  6 5 .  T h e  c o u r t  c o n s i d e r e d  t h e  
r e q u i r e m e n t  r a t i o n a l l y  r e l a t e d  t o  " s t a t e  i n t e r e s t s  i n  m a i n t a i n i n g  
s t u d e n t  d i s c i p l i n e  a n d  p r e s e r v i n g  t h e  q u a l i t y  o f  i n s t r u c t i o n  
t h r o u g h  t h e  r e t i r e m e n t  o f  s c h o o l  t e a c h e r s  w h o s e  p h y s i c a l  a n d  
m e n t a l  s k i l l s  g e n e r a l l y  d e c l i n e  w i t h  a g e . " [ 7 7 ]

T h e  I n t e r r e l a t i o n s h i p  o f  T e n u r e  a n d  L a b o r  l a w s

T e n u r e  l a w s  a n d  c o l l e c t i v e  b a r g a i n i n g  l a w s  b o t h  d e v e l o p e d  a s  m e a n s  
o f  p r o t e c t i n g  t e a c h e r s '  r i g h t s  f r o m  a r b i t r a r y  a d m i n i s t r a t i v e  
a c t i o n .  S o m e  p e o p l e  h a v e  s u g g e s t e d  t h a t  t e n u r e  l a w s  m a y  b e c o m e  
u n n e c e s s a r y  a s  c o l l e c t i v e  b a r g a i n i n g  b e c o m e s  t h e  n o r m  a n d  a s  
c o u r t s  d e v e l o p  e x t e n s i v e  c o n s t i t u t i o n a l  l a w  p r o v i s i o n s  f o r  p u b l i c  
e m p l o y e e s .  C o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  o r o b a b l v  w i l l  
i n c o r p o r a t e  m o s t  p r o c e d u r a l  p r o t e c t i o n s  p r o v i d e d  b y  t e n u r e  l a w s ,  
b u t  t h e y  a r e ,  o f  c o u r s e ,  a l w a y s  s u b j e c t  t o  r e n e g o t i a t i o n ;  t e n u r e  
l a w s  o f f e r  m o r e  p e r m a n e n t  p r o t e c t i o n  s i n c e  t h e v  a r e  s t a t u t e s .

W
U n f o r t u n a t e l y ,  a l l  t o o  o f t e n  l a w m a k e r s  h a v e  i n s u f f i c i e n t l y  
c o n s i d e r e d  h o w  t h e s e  a r e a s  o f  l a w  r e l a t e .  T h e  r e s u l t  h a s  b e e n  
i n c o n s i s t e n c i e s  a n d  a m b i g u i t i e s ,  e s p e c i a l l y  s i n c e  l a w s  i n  e a c h  
a r e a  w e r e  o f t e n  e n a c t e d  p i e c e m e a l .  L e g a l  u n c e r t a i n t i e s  s t e m m i n g  
f r o m  u n d e f i n e d  b o u n d a r i e s  c a n  h i n d e r  r e f o r m ,  s o  s t a t e s  n e e d  t o  
l o o k  a t  t h e  o v e r a l l  t e a c h e r  e m p l o y m e n t  s y s t e m  c r e a t e d  b y  e x i s t i n g  
s t a t e  l a w ,  c o n s i d e r i n g  l a b o r  l a w  a n d  t e n u r e  c o m p o n e n t s  t o g e t h e r .

F o r  i n s t a n c e ,  t h e  a u t h o r i z e d  s c o p e  o f  b a r g a i n i n g  a n c  t h e  
e n u m e r a t i o n  o f  m a n a g e m e n t  r i g h t s  i n  s t a t e  l a b o r  l a w s  m a y  n e e d  t o  
b e  r e v i s e d  t o  r e f l e c t  t h e  r o l e  o f  t e a c h e r s  i n  s e l e c t i n g  m a s t e r  
t e a c h e r s .  S t a t u t o r y  r e s p o n s i b i l i t i e s  o f  s c h o o l  b o a r d s  m a v  a l s o  
n e e d  t o  b e  r e v i s e d .  A n o t h e r  e x a m p l e  o f  o v e r l a p :  c e r t a i n  r i g h t s ,  
s u c h  a s  t h e  r i g h t  t o  t e n u r e  a n d  t o  p r o c e d u r a l  p r o t e c t i o n s  i n  t h e  
d i s c h a r g e  p r o c e s s ,  a r e  g u a r a n t e e d  b y  s t a t u t e  —  v e t  c o l l e c t i v e  
b a r g a i n i n g  m a y  r e s u l t  i n  s o m e  o f  t h o s e  s a m e  r i g h t s  b e i n g  g i v e n  u p .
D o e s  p u b l i c  p o l i c y  p e r m i t  w a i v e r  o f  t h e s e  s t a t u t o r y  r i g h t s  b y  
c o n t r a c t ?  C o u r t s  m a y  p e r m i t  s o m e  p r o c e d u r a l  p r o t e c t i o n s  t o  b e  
w a i v e d  i n  a l a b o r  a g r e e m e n t ,  b u t  t h e y  g e n e r a l l y  w i l l  n o t  p e r m i t  
w a i v e r  o f  t e n u r e  r i g h t s .  T e n u r e  d e c i s i o n s  a r e  m a t t e r s  o f  
e d u c a t i o n  p o l i c y  a n d  t h e r e f o r e  n o t  b a r g a i n a b l e .  L e g i s l a t i v e  
l i m i t a t i o n s  o n  t h e  c o l l e c t i v e  b a r g a i n i n g  p r o c e s s  m a v  a f f e c t  t h e  
p o s s i b i l i t i e s  f o r  r e f o r m .  F o r  i n s t a n c e ,  a l t h o u g h  t h e  c o n s e n s u s  i s  
t h a t  t e a c h e r  s a l a r i e s  a r e  t o o  l o w  t o  a t t r a c t  o r  r e t a i n  t a l e n t e d  
t e a c h e r s , [ 7  8 ]  l e g i s l a t i o n  i n  s o m e  s t a t e s  l i m i t s  t h e  s a l a r y  
i n c r e a s e s  t h a t  c a n  b e  g i v e n  i n  c o l l e c t i v e  b a r g a i n i n g .
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T h u s ,  t e n u r e  r e f o r m  p o s e s  m o r e  s t a t u t o r y  a n d  p o l i t i c a l  p r o b l e m s  
t h a n  c o n s t i t u t i o n a l  o n e s ,  w i t h  t h e  i m p o r t a n t  e x c e p t i o n  o f  
p o t e n t i a l  i n e q u i t i e s  i n  e v a l u a t i o n  a n d  p r o m o t i o n  s y s t e m s .  O f  
c o u r s e ,  t h e  p r o c e d u r e  b y  w h i c h  a  r e f o r m  i s  i m p l e m e n t e d  c o u l d  r a i s e  
c o n s t i t u t i o n a l  p r o b l e m s  i f  p h a s e - i n  p e r i o d s  a r e  i n s u f f i c i e n t .  I n  
g e n e r a l ,  t h o u g h ,  t h e  k e y  t o  t h e  l e g a l i t y  o f  p r o p o s a l s  f o r  c a r e e r  
l a d d e r s ,  m e r i t  p a y  a n d  o t h e r  r e f o r m s  i s  t h o r o u g h  c o n s i d e r a t i o n  a n d  
i n t e g r a t i o n  o f  a l l  p e r t i n e n t  s t a t e  s t a t u t o r y  l a w .

T o  a v o i d  i n c o n s i s t e n c i e s ,  s t a t u t e s  m a y  n e e d  r e v i s i o n .  F o r  
i n s t a n c e ,  i m p l e m e n t i n g  s o m e  f o r m  o f  c a r e e r  l a d d e r  w o u l d  r e q u i r e  
c h a n g e s  i n  m o s t  t e n u r e  l a w s .  T e a c h e r s  w o u l d  h a v e  d i f f e r e n t  
l i c e n s e s  o r  c e r t i f i c a t e s  a t  e a c h  l e v e l  o f  t h e  l a d d e r .  S t a t u t o r y  
t i m e  p e r i o d s  f o r  a c h i e v i n g  t e n u r e  w o u l d  h a v e  t o  b e  c h a n g e d .  S o m e  
m e c h a n i s m  s h o u l d  b e  p r o v i d e d  f o r  r e c o g n i z i n g  s e n i o r i t y  r i g h t s .  
C o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t s  w o u l d  n e e d  t o  b e  r e v i s e d  t o  
r e c o g n i z e  n e w  s e n i o r i t y  s t r u c t u r e s  a u t h o r i z e d  b y  t h e  l e g i s l a t u r e .



3 .  D IS M IS S A L
[ T ] h e  d i s m i s s a l  o f  t e a c h e r s  a n d  n o n - r e n e w a l  o f  t h e i r  
t e a c h i n g  c o n t r a c t s  i s  s o m e t i m e s  a c o m p l e x ,  d i f f i c u l t  
p r o c e s s ,  w i t h  s e r i o u s  i m p l i c a t i o n s .  B e c a u s e  o f  t h e  f a c t  
t h a t  u n d e r  t h e  s t a t u t o r y  p r o c e d u r e s ,  t h e  d i s m i s s a l  o r  
n o n - r e n e w a l  o f  a  t e a c h e r  r e q u i r e s  a  l o n g  a n d  
t i m e - c o n s u m i n g  e f f o r t ,  s c h o o l  a d m i n i s t r a t o r s  a n d  B o a r d s  
o f  E d u c a t i o n  a r e  o f t e n  r e l u c t a n t  t o  i n s t i t u t e  s u c h  
p r o c e d u r e s  a g a i n s t  t e a c h e r s  w h o  o u g h t  t o  b e  d i s m i s s e d .
A s  a  r e s u l t ,  t h e  s t u d e n t s  s u f f e r  f r o m  t h e  q u a l i t y  o f  
t h e i r  e d u c a t i o n .  O n  t h e  o t h e r  h a n d ,  t e a c h e r s ,  a t  t i m e s  
i n  t h e  p a s t ,  h a v e  n o t  b e e n  f a i r l y  t r e a t e d  a n d  h a v e  b e e n  
d i s m i s s e d  o r  n o n - r e n e w e d  w i t h o u t  g o o d  r e a s o n .  I n  
d e t e r m i n i n g  c a s e s  i n v o l v i n g  t h e  d i s m i s s a l  o r  n o n - r e n e w a l  
o f  a  t e a c h e r ' s  c o n t r a c t ,  t h e  c o u r t s  a r e  o b l i g a t e d  t o  
c o n s i d e r  t h e  r i g h t s  o f  t h e  t e a c h e r ,  t h e  r i g h t s  o f  t h e  
S c h o o i  B o a r d ,  a n d  t h e  r i g h t s  o f  t h e  s c h o o l  c h i l d r e n  t o  
r e c e i v e  a  q u a l i t y  e d u c a t i o n  i n  a  p r o p e r  s c h o o l  
a t m o s p h e r e . [ 7 9 ]

A l t h o u g h  t e a c h e r  d i s c h a r g e  i s  u n d o u b t e d l y  a  c o m p l i c a t e d  p r o c e s s ,  
i t  p r e s e n t s  s o m e  d i s c r e t e  l e g a l  p r o b l e m s .  T h i s  s e c t i o n  a n a l y z e s  
i s s u e s  o f  i n c o m p e t e n c e ,  a c a d e m i c  f r e e d o m ,  r e d u c t i o n  i n  f o r c e  a n d  
p r o c e d u r a l  r e q u i r e m e n t s .  C o n t r a r y  t o  p o p u l a r  a s s u m p t i o n s ,  n e i t h e  
c o n s t i t u t i o n a l  p r i n c i p l e s  o f  a c a d e m i c  f r e e d o m  n o r  t e n u r e  
p r o v i s i o n s  c o n c e r n i n g  i n c o m p e t e n c e  n e e d  i n t e r f e r e  w i t h  s c h o o l  
e f f o r t s  t o  i m p r o v e  t h e  t e a c h i n g  f o r c e .

I n c o m p e t e n c e

T h e  a s s u m p t i o n  t h a t  t e n u r e  l a w s  f o r c e  p u b l i c  s c h o o l s  t o  p u t  u p  
w i t h  i n c o m p e t e n t  t e a c h e r s  s e e m s  w i d e s p r e a d .  W h i l e  i t  i s  s u r e l y  
t r u e  t h a t  s o m e  t e a c h e r s  a r e  i n c o m p e t e n t ,  t e n u r e  l a w s  d o  n o t  
r e q u i r e  t h a t  r e s u l t .  S t a t e  t e n u r e  l a w s  d o  n o t  g e n e r a l l y  p o s e  a 
l e g a l  o b s t a c l e  t o  d i s m i s s i n g  i n c o m p e t e n t  t e a c h e r s ,  a l t h o u g h  t h e y  
m a y  l e a d  t o  s o m e  d e l a y .  A l l  t e n u r e  l a w s  a u t h o r i z e  d i s m i s s a l  f o r  
c a u s e ,  a n d  m o s t  s p e c i f y  t h e  c o n d u c t  t h a t  c o n s t i t u t e s  c a u s e ;  t h e y  
d o  n o t  r e q u i r e  s c h o o l s  t o  c o n t i n u e  t h e  e m p l o y m e n t  o f  i n c o m p e t e n t  
t e a c h e r s .  T e n u r e  l a w s  d o  m a k e  t h e  d i s m i s s a l  p r o c e s s  s o m e w h a t  
c o m p l e x .  M o s t  l a w s  s p e c i f y  a  p r o c e d u r e  f o r  d i s m i s s i n g  a  t e n u r e d  
t e a c h e r ,  w h i c h  s c h o o l s  m u s t  f o l l o w  a n d  d o c u m e n t . [ 8 0 ]  T h e  
s t a t u t o r y  r e q u i r e m e n t s  f o r  d i s m i s s a l  a r e  d e s i g n e d  t o  p r o t e c t  d u e  
p r o c e s s  r i g h t s  b a s e d  o n  t h e  C o n s t i t u t i o n ,  s o  t h e y  m u s t  b e  m e t  
e x a c t l y .

A l l  t o o  o f t e n  a d m i n i s t r a t o r s  s e e m  r e l u c t a n t  t o  i n i t i a t e  d i s m i s s a l  
p r o c e d u r e s  a n d  i n s t e a d  p u t  u p  w i t h  u n s a t i s f a c t o r y  t e a c h e r s  o r  
t r a n s f e r  t h e m  t o  o t h e r  s c h o o l s ,  w h i l e  p l a c i n g  t h e  b l a m e  o n  t h e  
t e n u r e  s y s t e m .  Y e t ,  a s  l o n g  a s  t e a c h e r s '  p r o c e d u r a l  r i g h t s  a r e  
r e s p e c t e d ,  c o u r t s  a r e  u n l i k e l y  t o  d e n y  a t t e m p t s  t o  f i r e  t r u l y



i n c o m p e t e n t  t e a c h e r s .  A s  d i s c u s s e d  e a r l i e r ,  t h e  j u d i c i a r y  i s  m o s t  
u n w i l l i n g  t o  s e c o n d - g u e s s  e d u c a t o r s  o n  a c a d e m i c  d e c i s i o n s  r e l a t e d  
t o  t h e  c o m p e t e n c e  o f  a  t e a c h e r ' .  " A  t e a c h e r ' s  c o m p e t e n c e  a n d  
q u a l i f i c a t i o n s  f o r  t e n u r e  o r  p r o m o t i o n  a r e  b y  t h e i r  v e r y  n a t u r e  
m a t t e r s  c a l l i n g  f o r  h i g h l y  s u b j e c t i v e  d e t e r m i n a t i o n s ,  
d e t e r m i n a t i o n s  w h i c h  d o  n o t  l e n d  t h e m s e l v e s  t o  p r e c i s e  
q u a l i f i c a t i o n s  a n d  a r e  n o t  s u s c e p t i b l e  t o  m e c h a n i c a l  m e a s u r e m e n t  
o r  t h e  u s e  o f  s t a n d a r d i z e d  t e s t s .  T h e s e  d e t e r m i n a t i o n s  a r e  ' i n  a n  
a r e a  i n  w h i c h  s c h o o l  o f f i c i a l s  m u s t  r e m a i n  f r e e  t o  e x e r c i s e  t h e i r  
j u d g m e n t ' .  . . C o u r t s  a r e  n o t  q u a l i f i e d  t o  r e v i e w  a n d  s u b s t i t u t e  
t h e i r  j u d g m e n t  f o r  t h e s e  s u b j e c t i v e ,  d i s c r e t i o n a r y  j u d g m e n t s  o f  
p r o f e s s i o n a l  e x p e r t s  . . . . " [ 8 1 ]

T e n u r e  s t a t u t e s  t y p i c a l l y  d e f i n e  c a u s e  f o r  d i s m i s s a l  b r o a d l y  a s  
i n c l u d i n g  i m m o r a l i t y ,  i n c o m p e t e n c e ,  i n s u b o r d i n a t i o n ,  p h y s i c a l  o r  
m e n t a l  i n c a p a c i t y ,  n e g l e c t  o f  d u t y  o r  o t h e r  s u f f i c i e n t  c a u s e .  T h e  
c o u r t s  a r e  l i m i t e d  t o  t h e  s t a t u t o r y  p r o v i s i o n s :  a d i s m i s s a l  w i l l
b e  l e g a l  o n l y  i f  i t  i s  j u s t i f i a b l e  o n  o n e  o f  t h e s e  g r o u n d s .  T h e  
m e a n i n g  o f  t h e s e  s t a t u t o r y  t e r m s  h a s  b e e n  e x t e n s i v e l y  d i s p u t e d  i n  
l i t i g a t i o n  i n  e v e r y  s t a t e .  M o s t  t e a c h e r  d i s m i s s a l  l i t i g a t i o n  d o e s  
n o t  s e e m  t o  i n v o l v e  c l a s s r o o m  p e r f o r m a n c e  o r  c o m p e t e n c e ,  b u t  
r a t h e r  m o r a l i t y  o r ' i n v o l v e m e n t  i n  s o c i a l  o r  p o l i t i c a l  
c o n t r o v e r s i e s .

S o m e  s c h o o l  a d m i n i s t r a t o r s  h a v e  s u g g e s t e d  t h a t  t h e s e  t e r m s  a r e . t o o  
v a g u e  t o  b e  u s e f u l ,  a n d  t h a t  a d m i n i s t r a t o r s  w o u l d  b e  l e s s  
r e l u c t a n t  t o  d i s m i s s  p o o r  t e a c h e r s  i f  t h e  s t a t u t e s  w e r e  m a d e  m o r e  
s p e c i f i c .  T h e y  a r g u e  t h a t  e d u c a t o r s  h e s i t a t e  t o  i n v o k e  a n  
a b s t r a c t  r e a s o n  f o r  d i s m i s s a l  l i k e  " i n c o m p e t e n c e , "  b e c a u s e  t h e y  
a r e  u n c e r t a i n  a b o u t  i t s  l e g a l  m e a n i n g ,  a n d  t h a t  e l e m e n t s  s u c h  a s  
l a c k  o f  m a s t e r y  o f  m a t e r i a l  o r  i n a b i l i t y  t o  i m p a r t  k n o w l e d g e  t o  
s t u d e n t s  s h o u l d  b e  s p e c i f i e d  i n  s t a t u t e s .

T e n u r e  s t a t u t e s ,  l i k e  o t h e r  t y p e s  o f  l a w s ,  m u s t  b e  w r i t t e n  c l e a r l y  
e n o u g h  t o  g i v e  a  p e r s o n  o f  o r d i n a r y  i n t e l l i g e n c e  n o t i c e  o f  w h a t  
k i n d s  o f  c o n d u c t  a r e  f o r b i d d e n .  H o w e v e r ,  t h e  c o u r t s  h a v e  
g e n e r a l l y  f o u n d  t h a t  t e r m s  l i k e  " i m m o r a l i t y , "  " i n c a p a c i t y "  o r  
" i n c o m p e t e n c e "  a r e  s u f f i c i e n t l y  p r e c i s e  t o ’ i n d i c a t e  w h a t ’ c o n d u c t  
i s  p r o s c r i b e d .  T h e s e  r e l a t i v e l y  b r o a d  t e r m s  a l s o  p r o v i d e  v a l u a b l e  
f l e x i b i l i t y  i n  d e a l i n g  w i t h  a  w i d e  r a n g e  o f  u n f o r e s e e a b l e  
c i r c u m s t a n c e s . [ 8 2 ]  I f  t h e  b r o a d  t e r m s  w e r e  r e p l a c e d  w i t h  
e n u m e r a t i o n s  o f  s p e c i f i c  t y p e s  o f  m i s b e h a v i o r ,  t h e r e  w o u l d  
p r o b a b l y  n o t  b e  a  v a l i d  s t a t u t o r y  b a s i s  f o r  t e r m i n a t i n g  t h e  t e n u r e  
o f  a  t e a c h e r  w h o  b e h a v e d  i n  s o m e  t r o u b l e s o m e  w a y  n o t  l i s t e d  i n  a 
s t a t u t e .  E s p e c i a l l y  w h e n  s o m e  c r i t e r i a  f o r  e v a l u a t i o n  a r e  
e n u m e r a t e d  i n  a  t e n u r e  s t a t u t e ,  " i n c o m p e t e n c e "  s e e m s  t o  b e  a 
s u f f i c i e n t l y  s p e c i f i c  b a s i s  f o r  t e n u r e  t e r m i n a t i o n .  P r o c e d u r a l  
i r r e g u l a r i t i e s  a s i d e ,  s c h o o l s  h a v e  g e n e r a l l y  b e e n  s u c c e s s f u l  i n  
d i s m i s s i n g  t e a c n e r s  o n  t h e  b a s i s  o f  i n c o m p e t e n c e . [ 3 3 ]

S c h o o l s  g e n e r a l l y  c a n  r e f u s e  t o  r e h i r e  p r o b a t i o n a r y  t e a c h e r s  f o r  
a n y  r e a s o n ,  w h i c h  i s  n o t  t h e  c a s e  w i t h  t e n u r e d  t e a c h e r s .  H o w e v e r ,  
w h e n  a  p r o b a t i o n a r y  t e a c h e r  h a s  a c o n t r a c t ,  h e  o r  s h e  m a y  b e



d i s c h a r g e d  b e f o r e  t h e  t e r m  o f  t h a t  c o n t r a c t  o n l y  f o r  v a l i d  c a u s e  
a n d  s c h o o l s  m u s t  p r e s e r v e  t h e  c o n s t i t u t i o n a l  r i g h t s  t h a t  t e a c h e r s  
h a v e  a s  i n d i v i d u a l s ,  s u c h  a s  t h e  r i g h t  t o  f r e e  s p e e c h .

T e a c h e r s  c a n  b e  d i s m i s s e d  i f  t h e y  d o  n o t  m e e t  n e w  r e q u i r e m e n t s  f o r  
c o m p e t e n c e ,  a s  l o n g  a s  a  s c h o o l  b o a r d  h a s  i m p l e m e n t e d  t h o s e  
r e q u i r e m e n t s  p r o p e r l y .  C o m p e t e n c e  i s  b r o a d l y  d e f i n e d  a n d  t e n u r e  
r i g h t s  a r e  g e n e r a l l y  s u b j e c t  t o  l e g i s l a t i v e  m o d i f i c a t i o n .  
C o n s e q u e n t l y ,  w h e n  a  l e g i s l a t u r e  e n a c t s  t o u g h e r  s t a n d a r d s  f o r  
c o m p e t e n c e ,  t e a c h e r s  m u s t  m e e t  t h o s e  s t a n d a r d s  o r  b e  s u b j e c t  t o  
t e r m i n a t i o n .  O f  c o u r s e ,  a d e q u a t e  p r o c e d u r a l  s a f e g u a r d s  m u s t  b e  
o b s e r v e d .

R e d u c t i o n s  i n  F o r c e

L a y o f f s  p r e s e n t  p a r t i c u l a r l y  d i f f i c u l t  e q u i t y  i s s u e s .  B e c a u s e  
t h e y  h a v e  t h e  l o w e s t  s e n i o r i t y  r i g h t s  u n d e r  c o l l e c t i v e  b a r g a i n i n g  
a g r e e m e n t s ,  a n d  b e c a u s e  t e n u r e  s t a t u t e s  g e n e r a l l v  a l s o  b a s e  
l a y o f f s  o n  s e n i o r i t y ,  t h e  t e a c h e r s  l a s t  h i r e d  w o u l d  b e  f i r s t  
f i r e c .  H o w e v e r ,  c o u r t s  w i l l  n o t  e n f o r c e  c o l l e c t i v e  b a r g a i n i n g  
p r o v i s i o n s  t h a t  a r e  c o n t r a r y  t o  p u b l i c  p o l i c y ,  a n d  l a y o f f s  b a s e d  
s t r i c t l y  o n  s e n i o r i t y  m a y  h a v e  t h e  e f ' e c t  o f  r e i n s t i t u t i n g  p r i o r  
d i s c r i m i n a t i o n .  T i t l e  V I I  o f  t . i e  C i v i l  R i g h t s  A c t  o f  1 9 6 4  
a u t h o r i z e s  c o u r t s  t o  d i s t u r b  s e n i o r i t y  r u l e s ,  e v e n  w h e n  D a r t  o f  a 
c o l l e c t i v e  b a r g a i n i n g  a g r e e m e n t ,  t o  " m a k e  w h o l e "  e m p l o y e e s  w h o  
h a v e  b e e n  d i s c r i m i n a t e d  a g a i n s t .  S o m e  t e n u r e  s t a t u t e s  c o n t a i n  
s p e c i f i c  p r o v i s i o n s  f o r  d i s m i s s a l s  b a s e d  o n  r e d u c t i o n  i n  f o r c e  f o r  
f i n a n c i a l  r e a s o n s .  N e v e r t h e l e s s ,  w h e r e  a  s c h o o l  h a s  D r e v i o u s l y  
e n g a g e d  i n  i n t e n t i o n a l  d i s c r i m i n a t i o n ,  n e i t h e r  c o l l e c t i v e  
b a r g a i n i n g  p r o v i s i o n s  n o r  s t a t e  t e n u r e  l a w s  w i l l  b e  a l l o w e d  t o  
i m p e d e  t h e  c o r r e c t i o n  o f  u n c o n s t i t u t i o n a l  d i s c r i m i n a t i o n . [ 8 4 ]

T h e  c i r c u m s t a n c e s  i n  w h i c h  s e n i o r i t y  r i g h t s  g i v e  w a v  t o  e q u i t y  
m a n d a t e s  d e p e n d  o n  w h e t h e r  d i s c r i m i n a t i o n  w a s  f o u n d  u n d e r  t h e  
C o n s t i t u t i o n  o r  s i m p l y  u n d e r  T i t l e  V I I .  T i t l e  V I I  p r o t e c t s  b o n a  
f i d e , n e u t r a l  s e n i o r i t y  s y s t e m s  a s  l o n g  a s  n o  i n t e n t i o n a l  
d i s c r i m i n a t i o n  i s  p r o v e d .  U n d e r  T i t l e  V I I  i t  i s  n o t  u n l a w f u l  t o  
b a s e  d i f f e r e n t  t e r m s  o f  e m p l o y m e n t  o n  a s e n i o r i t y  s y s t e m . [ 8 5 1

S c h o o l  b o a r d s  m u s t  b e  s e n s i t i v e  t o  t h e s e  e q u i t y  c o n s i d e r a t i o n s  i n  
d e c i d i n g  t o  r e d u c e  t h e  s i z e  o f  t h e  t e a c h i n g  f o r c e .  T h e v  a l s o  m a v  
n o r  d i s m i s s  a  t e a c h e r  b e c a u s e  h e  o r  s h e  e x e r c i s e s  f r e e d o m  o f  
s p e e c h .  F u r t h e r ,  t h e  u n i o n s '  d u t y  o f  f a i r  r e p r e s e n t a t i o n  
o b l i g a t e s  t h e m  d i l i g e n t l y  t o  p u r s u e  g r i e v a n c e s  o n  b e h a l f  o f  
t e a c h e r s  w h o  a r e  u n f a i r l y  o r  i m p r o p e r l y  d i s c n a r g e d .

I f  t h e s e  a n d  o t h e r  l e g a l  i s s u e s  a r e  n o t  c o n s i d e r e d ,  a t e a c h e r ' s  
d i s m i s s a l  m a y  b e  i l l e g a l .  B u t  i f  s c h o o l  a d m i n i s t r a t o r s  u n d e r s t a n d  
t h e  l e g a l  i s s u e s ,  t h e y  m a y  b e  l e s s  r e l u c t a n t  t o  i n i t i a t e  t h e  
p r o c e s s  o f  d i s m i s s i n g  a n  i n c o m p e t e n t  t e n u r e d  t e a c h e r .
C l a r i f i c a t i o n  o f  e x p e c t a t i o n s  a n d  c o n d i t i o n s  f o r  t e a c h e r s  a n d  
a d m i n i s t r a t o r s  a l i k e  s h o u l d  h e l p  a v o i d  s o m e  p r o b l e m s .  E v e n



i f  t e a c h e r  d i s m i s s a l  c a n  n e v e r  b e  w h o l l y  l i t i g a t i o n - f r e e ,  t h e  
p o l i c y - m a k e r ' s  g o a l  s h o u l d  b e  t o  m i n i m i z e  n e e d l e s s  l i t i g a t i o n .

L e g a l  L i m i t s  t o  A c a d e m i c  F r e e d o m

A n y  m o v e  t o  h o l d  t e a c h e r s  m o r e  a c c o u n t a b l e  f o r  t h e i r  p e r f o r m a n c e  
m u s t  n o t  f a i l  t o  c o n s i d e r  t e a c h e r s '  i n d i v i d u a l  r i g h t s  t o  f r e e d o m  
o f  s p e e c h  a n d  a c a d e m i c  f r e e d o m .  I t  w o u l d  b e  u n c o n s t i t u t i o n a l ,  f o r  
i n s t a n c e ,  t o  d i s m i s s  a  t e a c h e r  w h o  s p o k e  o u t  i n  p u b l i c  a g a i n s t  a 
m e r i t  p a y  p l a n .  L i k e w i s e ,  i t  w o u l d  v i o l a t e  t h e  f i r s t  a m e n d m e n t  t o  
b a s e  p r o m o t i o n  o r  t r a n s f e r  d e c i s i o n s  o n  a  t e a c h e r ' s  p r i v a t e  
c o m p l a i n t s  t o  a s c h o o l  p r i n c i p a l  a b o u t  r a c i a l  i n e q u i t i e s  i n  t h e  
s c h o o l . [ 8 6 ]

T h e  U . S .  S u p r e m e  C o u r t  h a s  h e l d  t h a t  t e a c h e r s  r e t a i n  t h e  f i r s t  
a m e n d m e n t  r i g h t s  t h e y  h o l d  a s  c i t i z e n s ,  b u t  t h a t  a t e a c h e r ' s  
f r e e d o m  o f  e x p r e s s i o n  i s  n o t  a b s o l u t e .  W h e n  t e a c h e r s  e x p r e s s  
t h e i r  v i e w s  o u t s i d e  o f  t h e  c l a s s r o o m ,  t h e y  h a v e  t h e  s a m e  r i g h t s  a s  
o t h e r s .  T h e y  a r e  f r e e  t o  s p e a k  o u t  o n  p u b l i c  i s s u e s . [ 8 7 ]  I n s i d e  
t h e  c l a s s r o o m ,  t e a c h e r s  m u s t  m e e t  j o b  e x p e c t a t i o n s ,  w h i c h  i m p l i e s  
r e a s o n a b l e  r e s t r i c t i o n s  o n  t h e  e x p r e s s i o n  o f  p r i v a t e  v i e w s .

T h e  f i r s t  a m e n d m e n t  d o e s  n o t  p r o t e c t  t e a c h e r s  w h o  f a i l  t o  t e a c h  
a s s i g n e d  s u b j e c t s ,  o r  w h o  i n s i s t  o n  t e a c h i n g  a d d i t i o n a l  s u b j e c t s  
t h a t  s c h o o l  o f f i c i a l s  h a v e  f o u n d  i n a p p r o p r i a t e  f o r  a  p a r t i c u l a r  
c l a s s .  T e a c h i n g  m e t h o d o l o g y  i s  e n t i t l e d  t o  s o m e  p r o t e c t i o n ,  b u t  a  
t e a c h e r  m a y  n o t  p r e s e n t  a  p e r s o n a l  v i e w  a s  p a r t  o f  a  c o u r s e .  T h e  
S u p r e m e  C o u r t  h a s  a c k n o w l e d g e d  s o m e  s o r t  o f  u n d e f i n e d  r i g h t  o f  
t e a c h e r s  t o  t e a c h ,  b u t  i t  h a s  n o t  d e a l t  d i r e c t l y  w i t h  t h e  i s s u e  o f  
a c a d e m i c  f r e e d o m  i n  t h e  c l a s s r o o m .  [ 8 8 ]

A l t h o u g h  a s s e r t i o n s  t h a t  " a c a d e m i c  f r e e d o m "  h a s  b e e n  v i o l a t e d  a r e  
p o p u l a r  i n  t e a c h e r  d i s p u t e s ,  s c h o o l s  a r e  p e r f e c t l y  f r e e  t o  
d i s c h a r g e  u n s a t i s f a c t o r y  t e a c h e r s  a s  l o n g  a s  t h e  d i s c h a r g e  i s  
b a s e d  o n  f a c t o r s  o t h e r  t h a n  t h e  e x e r c i s e  o f  f i r s t  a m e n d m e n t  
r i g h t s .  T h e  f i r s t  a m e n d m e n t  w i l l  n o t  i n s u l a t e  a n  o t h e r w i s e  
u n f a v o r a b l e  p e r f o r m a n c e  r e c o r d . [ 8 9 ]  P a r t i c u l a r l y  w h e n  a  t e a c h e r  
h a s  b e e n  a s k e d  t o  s t o p  i n c l u d i n g  e x t r a n e o u s  m a t e r i a l  i n  c l a s s ,  a 
c l a i m  o f  a c a d e m i c  f r e e d o m  w i l l  b e  t r e a t e d  a s  a  " r e d  h e r r i n g . "  F o r  
e x a m p l e ,  c o u r t s  h a v e  u p h e l d  t h e  d i s m i s s a l  o f  t e a c h e r s  w h o  h a v e  
p e r s i s t e d  i n  u s i n g  r e l i g i o u s  m a t e r i a l  i n  c l a s s .  [ 9 0 ]  L i k e w i s e ,  a 
s c h o o l  l e g a l l y  d i s m i s s e d  a t e a c h e r  w h o  k n o w i n g l y  s h o w e d  a 
p o r n o g r a p h i c  f i l m  t o  h i s  s t u d e n t s . [ 9 1 ]

T h e  f i r s t  a m e n d m e n t  a l s o  d o e s  n o t  p r o t e c t  e m p l o y e e s  w h o  a r e  
i n s u b o r d i n a t e .  I f  a t e a c h e r  s p e a k s  o u t  o n  i s s u e s  n o t  o f  p u b l i c  
c o n c e r n ,  s u c h  a s  i n t e r n a l  o f f i c e  p o l i c i e s ,  a n d  t h a t  a c t i o n  
d e s t r o y s  c l o s e  w o r k i n g  r e l a t i o n s h i p s ,  t h e  f i r s t  a m e n d m e n t  w o u l d  
n o t  p r o t e c t  h i m  o r  h e r  f r o m  b e i n g  d i s m i s s e d .  A l t h o u g h  w h e t h e r  a
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p a r t i c u l a r  i s s u e  i s  o f  p u b l i c  c o n c e r n  i s  n o t  a l w a y s  c l e a r ,  
p e r s o n n e l  m a t t e r s  a n d  i n t e r n a l  o p e r a t i o n s  w i l l  g e n e r a l l y  n o t  b e  
c o n s i d e r e d  o f  p u b l i c  c o n c e r n . [ 9 2 ]

P r o c e d u r a l  R e q u i r e m e n t s

T e n u r e  l a w s  g e n e r a l l y  p r o v i d e  t h a t  t h e  c o n t r a c t  o f  a  t e n u r e d  
t e a c h e r  ( o r ,  a s  s o m e  s t a t u t e s  m a y  d e s c r i b e  i t ,  a " p e r m a n e n t "  
t e a c h e r )  i s  a u t o m a t i c a l l y  r e n e w e d  f r o m  y e a r  t o  y e a r  u n l e s s  t h e  
s c h o o l  b o a r d  n o t i f i e s  t h e  t e a c h e r  o t h e r w i s e  b y  a c e r t a i n  d a t e  i n  
t h e  s p r i n g .  T h e  c o n t r a c t  o f  a  n o n t e n u r e d  t e a c h e r  g e n e r a l l y  m a y  b e  
n o t  r e n e w e d  f o r  a n y  r e a s o n  o r  n o  r e a s o n ,  a s  l o n g  a s  n o n  r e n e w a l  i s  
n o t  b a s e d  o n  c o n s t i t u t i o n a l l y  i m p e r m i s s i b l e  c r i t e r i a  a n d  c e r t a i n  
p r o c e d u r a l  f o r m a l i t i e s  a r e  o b s e r v e d .  T h e  p r o c e d u r a l  s t e p s  
r e q u i r e d  v a r y  w i t h  s t a t e  l a w  a n d  j u d i c i a l  i n t e r p r e t a t i o n .  
G e n e r a l l y ,  n o n t e n u r e d  t e a c h e r s  d o  n o t  h a v e  a  r i g h t  t o  a h e a r i n g  
b e f o r e  t h e y  a r e  d i s m i s s e d .

C a n  a  n o n t e n u r e d  t e a c h e r  a c q u i r e  t e n u r e  i f  a  s c h o o l  n e g l e c t s  t o  
n o t i f y  t h e  t e a c h e r  . p r o p e r l y  o f  n o n r e n e w a l ?  I n  s o m e  s t a t e s ,  
t e a c h e r s  h a v e  a c q u i r e d  t e n u r e  i n  t h e s e  c i r c u m s t a n c e s .  I n  o t h e r  
s t a t e s ,  t h o u g h ,  c o u r t s  h a v e  o r d e r e d  r e e m p l o y m e n t  o f  n o n t e n u r e d  
t e a c h e r s  o n  a n  a n n u a l  b a s i s ,  h o l d i n g  t h a t  t e n u r e  s h o u l d  n o t  b e  
a c q u i r e d  a u t o m a t i c a l l y  b e c a u s e  o f  p r o c e d u r a l  i r r e g u l a r i t i e s .  F o r  
i n s t a n c e ,  a n  I l l i n o i s  c o u r t  o b s e r v e d  t h a t  i m p r o p e r  d i s m i s s a l s  d i d  
n o t  e n t i t l e  t e a c h e r s  t o  t e n u r e ,  b e c a u s e  s c h o o l s  m u s t  h a v e  t h e  
" o p p o r t u n i t y  . . .  t o  o b s e r v e  a n d  e v a l u a t e  t h e  a c t u a l  p e r f o r m a n c e  
o f  a t e a c h e r ' s  w o r k  f o r  t w o  y e a r s . "  I n  o r d e r i n g  t h e  r e e m p l o y m e n t  
o f  a  t e a c h e r  f o r  a n o t h e r  p r o b a t i o n a r y  y e a r ,  t h e  c o u r t  n o t e d  t h a t  
t h i s  w o u l d  p r o v i d e  " a d e q u a t e  o p p o r t u n i t y  t o  o b s e r v e  a n d  e v a l u a t e  
p l a i n t i f f ' s  t e a c h i n g  j o b  f o r  t h e  r e q u i r e d  t w o  ( c o n s e c u t i v e )  s c h o o l  
t e r m s  a t  t h e  e n d  o f  w h i c h  s h e  m a y  b e  r e h i r e d  w i t h  t h e  r e s u l t  o f  
h e r  a c q u i r i n g  t e n u r e  o r  b e  d i s m i s s e d  a s  a  p r o b a t i o n a r y  t e a c h e r  i f  
t h e  s c h o o l  b o a r d  c o m p l i e s  w i t h  a l l  t h e  s t a t u t o r y  p r o c e d u r e s . " [ 9 3 ]

W h e r e  a  t e n u r e  s t a t u t e  r e q u i r e s  l o c a l  a d o p t i o n  o f  s p e c i f i c  
c r i t e r i a  f o r  t e a c h e r  e v a l u a t i o n ,  d i s m i s s a l  g e n e r a l l y  w i l l  b e  
i l l e g a l  i f  a s c h o o l  b o a r d  h a s  n e g l e c t e d  t o  d r a w  u p  c r i t e r i a  a n d  
t h e n  a t t e m p t s  t o  d i s m i s s  a t e n u r e d  t e a c h e r .  L i k e w i s e ,  w h e n  a  
s t a t u t e  r e q u i r e s  a  s c h o o l  t o  d e v e l o p  a  w r i t t e n  i m p r o v e m e n t  p r o g r a m  
f o r  " r e m e d i a b l e  t e a c h i n g  d e f i c i e n c i e s "  o f  a n  u n s a t i s f a c t o r y  
t e a c h e r  b e f o r e  d i s m i s s a l ,  d i s m i s s a l  w i l l  b e  i l l e g a l  i f  t h a t  
p r o g r a m  h a s  n o t  b e e n  d e v e l o p e d . [ 9 4 ]  I n  W a s h i n g t o n ,  f o r  i n s t a n c e ,  
" L a c k  o f  n e c e s s a r y  i m p r o v e m e n t  s h a l l  b e  s p e c i f i c a l l y  d o c u m e n t e d  i n  
w r i t i n g  w i t h  n o t i f i c a t i o n  t o  t h e  p r o b a t i o n e r  a n d  s h a l l  c o n s t i t u t e  
g r o u n d s  f o r  a  f i n d i n g  o f  p r o b a b l e  c a u s e  ( f o r  d i s c h a r g e ) . . . " [ 9 5 ]
I n  P e n n s y l v a n i a ,  t e a c h e r s  m u s t  b e  " r a t e d  b y  a n  a p p r o v e d  r a t i n g  
s y s t e m  w h i c h  s h a l l  g i v e  d u e  c o n s i d e r a t i o n  t o  p e r s o n a l i t y ,  
p r e p a r a t i o n ,  t e c h n i q u e ,  a n d  p u p i l  r e a c t i o n ,  i n  a c c o r d a n c e  w i t h  
s t a n d a r d s  a n d  r e g u l a t i o n s  f o r  s u c h  s c o r i n g  a s  d e f i n e d  . . .  b y  t h e  
D e p a r t m e n t  o f  P u b l i c  I n s t r u c t i o n  . . b e f o r e  t h e y  a r e  d i s m i s s e d



f o r  i n c o m p e t e n c e . [ 9 6 ]  C o u r t s  r e q u i r e  t e c h n i c a l  c o m p l i a n c e  w i t h  
t h e  s t e p s  o f  t e n u r e  t e r m i n a t i o n ,  t o  a s s u r e  t h a t  t e a c h e r s  a r e  n o t  
d i s m i s s e d  f o r  a r b i t r a r y  r e a s o n s .

D i s m i s s a l  a l s o  r e q u i r e s  c o n s i d e r a t i o n  o f  c o n s t i t u t i o n a l  m a n d a t e s .  
A l t h o u g h  t h e r e  i s  n o  f e d e r a l  c o n s t i t u t i o n a l  r i g h t  t o  p u b l i c  
e m p l o y m e n t ,  e q u i t y  i s s u e s  a r i s e ,  o f  t h e  s o r t  d i s c u s s e d  e a r l i e r  i n  
t h i s  p a p e r :  a  t e a c h e r  m a y  n o t  b e  d i s m i s s e d  o n  t h e  b a s i s  o f  r a c e
o r  s e x .  A t e a c h e r  m a y  n o t  b e  d i s c h a r g e d  f o r  e x e r c i s i n g  f i r s t  
a m e n d m e n t  r i g h t s ,  a s  d i s c u s s e d  a b o v e ,  a n d  p r o c e d u r e s  m u s t  b e  f a i r ,  
t o  p r o t e c t  t e a c h e r s '  d u e  p r o c e s s  r i g h t s .  C o n s t i t u t i o n a l l y  b a s e d  
p r o c e d u r a l  p r o t e c t i o n s  a n d  e q u i t y  r i g h t s  a r e  r e l a t i v e l y  r e c e n t  
j u d i c i a l  d e v e l o p m e n t s  t h a t  h a v e  a p p e a r e d  l o n g  a f t e r  t e n u r e  t e a c h e r  
l a w s .  B u t  t h e y  a s s u r e  t h a t ,  e v e n  i f  t e n u r e  w e r e  a b o l i s h e d ,  
t e a c h e r s  w o u l d  s t i l l  e n j o y  f u n d a m e n t a l  j o b  p r o t e c t i o n s .

T h e  f o u r t e e n t h  a m e n d m e n t  g u a r a n t e e s  p r o c e d u r a l  d u e  p r o c e s s  w h e n  
s t a t e  a c t i o n  j e o p a r d i z e s  t h e  l i b e r t y  o r  p r o p e r t y  i n t e r e s t s  o f  a n  
i n d i v i d u a l .  P r o c e d u r a l  d u e  p r o c e s s  g e n e r a l l y  m a n d a t e s  t h e  r i g h t  
t o  a f a i r  h e a r i n g  b e f o r e  a n  i n d i v i d u a l  i s  d e p r i v e d  o f  a p r o p e r t y  
r i g h t ,  a l t h o u g h  a h e a r i n g  a f t e r  d e p r i v a t i o n  m a y  s u f f i c e  i n  s o m e  
c i r c u m s t a n c e s . A l t h o u g h  p r o c e d u r a l  d u e  p r o c e s s  h a s  n o t  b e e n  
p r e c i s e l y  d e f i n e d ,  a d e q u a t e  n o t i c e ,  a  f a i r  h e a r i n g  b e f o r e  a n  
i m p a r t i a l  d e c i s i o n  m a k e r  a n d  t h e  o p p o r t u n i t y  t o  p r e s e n t  e v i d e n c e  
a r e  s t a n d a r d  c o m p o n e n t s .  T h e  e x a c t  p r o t e c t i o n  r e q u i r e d  w i l l  -  
d e p e n d  o n  t h e  p a r t i c u l a r  i n t e r e s t  j e o p a r d i z e d .  T e n u r e d  t e a c h e r s  
a r e  e n t i t l e d  t o  p r o c e d u r a l  d u e  p r o c e s s ;  n o n t e n u r e d  t e a c h e r s  
g e n e r a l l y  a r e  n o t  w h e n  t h e y  h a v e  n o  l e g a l  e x p e c t a t i o n  o f  c o n t i n u e d  
e m p l o y m e n t .  I n  s o m e  c i r c u m s t a n c e s ,  h o w e v e r ,  e v e n  p r o b a t i o n a r y  
t e a c h e r s  a r e  e n t i t l e d  t o  p r o c e d u r a l  d u e  p r o c e s s  b e f o r e  t h e v  a r e  
d i s m i s s e d .  A  c l e a r l y  i m p l i e d  c o n t r a c t ,  s h o r t  o f  a c t u a l  t e n u r e ,  
w o u l d  c o n s t i t u t e  a p r o p e r t y  i n t e r e s t .  O r ,  i f  a s c h o o l  d e c i d e s  t o  
d i s m i s s  a t e a c h e r  f o r  r e a s o n s  t h a t  w o u l d  s t i g m a t i z e  t h e  t e a c h e r ' s  
p r o f e s s i o n a l  r e p u t a t i o n ,  t h e  t e a c h e r ' s  c o n s t i t u t i o n a l l y  p r o t e c t e d  
" l i b e r t y "  i n t e r e s t  i s  j e o p a r d i z e d  a n d  p r o c e d u r a l  d u e  p r o c e s s  
a p p l i e s .  A s  t h e  S u p r e m e  C o u r t  h a s  e x p l a i n e d ,  " W h e r e  a  p e r s o n ' s  
g o o d  n a m e ,  r e p u t a t i o n ,  h o n o r ,  o r  i n t e g r i t y  i s  a t  s t a k e  b e c a u s e  o f  
w h a t  t h e  g o v e r n m e n t  i s  d o i n g  t o  h i m ,  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  
b e  h e a r d  a r e  e s s e n t i a l . " [ 9 7 ]

W h e t h e r  o r  n o t  a  t e a c h e r ' s  i n t e r e s t  i n  c o n t i n u e d  e m p l o y m e n t  
c o n s t i t u t e s  a  p r o t e c t e d  p r o p e r t y  i n t e r e s t  d e p e n d s  o n  a p p l i c a b l e  
s p a t e  l a w .  T h e  S u p r e m e  C o u r t  r e f e r r e d  i n  R o t h  t o  " e x i s t i n g  r u l e s  
o r  u n d e r s t a n d i n g s , "  s h o r t  o f  a f o r m a l  t e n u r e  s y s t e m ,  a s  s u f f i c i e n t  
t o  c o n s t i t u t e  a p r o t e c t e d  p r o p e r t y  i n t e r e s t . [ 9 8 ]  R e c e n t l y ,  a 
f e d e r a l  a p p e l l a t e  c o u r t  r u l e d  t h a t  a  n o n t e n u r e d  s c h o o l  a t h l e t i c  
d i r e c t o r  a n d  c o a c h  i n  I l l i n o i s  d i d  h a v e  a  p r o t e c t e d  p r o p e r t y  
i n t e r e s t ,  w h i c h  a  s c h o o l  u n c o n s t i t u t i o n a l l y  i m p a i r e d  b y  r e f u s i n g  
t o  r e h i r e  h i m  f o r  a s e c o n d  y e a r .  T h e  S u p r e m e  C o u r t  h a s  r e c e n t l y  
a g r e e d  t o  c o n s i d e r  t h e  c a s e  a n d  p e r h a p s  m a y  c l a r i f y  w h a t  
p r o t e c t i o n s  a r e  a f f o r d e d  n o n t e n u r e d  s c h o o l  e m p l o y e e s  a n d  w h e t h e r  
t e a c h e r s  a r e  e n t i t l e d  t o  g r e a t e r  p r o t e c t i o n  f r o m  a r b i t r a r y  
d i s m i s s a l  t h a n  o t h e r  s c h o o l  e m p l o y e e s . [ 9 9 ]



4 .  C O N C L U S IO N

L e g a l  c o n s i d e r a t i o n s  n e e d  n o t  i m p e d e  t e a c h e r  q u a l i t y .  B u t  
m u l t i p l e  a r e a s  o f  l a w  s h o u l d  b e  c o n s i d e r e d  a s  s t a t e s  d e v e l o p  
t e a c h e r  r e f o r m  s t r a t e g i e s .  T h e  t w o  m o s t  i m p o r t a n t  p o t e n t i a l  
s o u r c e s  o f  p r o b l e m s  f o r  s t a t e s  a r e  e q u i t y  a n d  d u e  p r o c e s s  r i g h t s .  
T h e s e  t w o  c o n s t i t u t i o n a l  m a n d a t e s ,  t h e  o n e  p r o h i b i t i n g  
d i s c r i m i n a t i o n  a n d  t h e  o t h e r  r e q u i r i n g  f a i r n e s s  o f  p r o c e d u r e s ,  
a f f e c t  t e a c h e r s '  e n t r y  i n t o  t h e  p r o f e s s i o n ,  t h e i r  e m p l o y m e n t  a n d  
t h e i r  d i s m i s s a l .

I n  m a n y  c a s e s ,  s u p p o s e d  l e g a l  p r o b l e m s  a r e  m o r e  p e r c e i v e d  t h a n  
r e a l .  C o n t r a r y  t o  p u b l i c  a s s u m p t i o n ,  i t  i s  n o t  i m p o s s i b l e  t o  
d i s m i s s  i n c o m p e t e n t  t e n u r e d  t e a c h e r s ,  a n d  c o u r t s  w i l l  u p h o l d  
v a l i d a t e d  a n d  p r o p e r l y  i m p l e m e n t e d  t e s t i n g  o f  t e a c h e r s  f o r  s t a t e  
c e r t i f i c a t i o n .

A s  s t a t e s  s t r i v e  t o  h o l d  t e a c h e r s  m o r e  a c c o u n t a b l e ,  t h e y  m u s t  
s i m u l t a n e o u s l y  p r e s e r v e  t e a c h e r s '  i n d i v i d u a l  c o n s t i t u t i o n a l  
r i g h t s .  M o s t  a s p e c t s  o f  t h e  t e a c h i n g  s y s t e m  t h a t  h a v e  b e e n  
e s t a b l i s h e d  b y  s t a t u t e  a r e  s u b j e c t  t o  l e g i s l a t i v e  r e v i s i o n .  
U l t i m a t e l y ,  t h o u g h ,  l e g i s l a t i o n  c a n n o t  s o l v e  e v e r y  p r o b l e m :  
l e g i s l a t u r e s  c a n  o n l y  s h a p e  t h e  c o n t e x t  i n  w h i c h  t e a c h e r s  t e a c h ,  
l e a v i n g  t o  t h e  t e a c h e r s  t h e m s e l v e s  t h e  f u n d a m e n t a l  t a s k  o f  
e d u c a t i n g  c h i l d r e n .
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O F F E R E D  I N  T H E  H O U S E  
T O :  C S H B  217(HES)

P a g e  4, line 15 before "judicial": 
Insert "i n d e p e n d e n t "

B Y  R E P R E S E N T A T I V E  F I N K E L S
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OFFERED IN THE HOUSETO: CSHB 217(HES)
1 Page 3, lines 15 - 16:
2 Delete "because o f a substantial decrease in school district revenue"
3 Insert "because the basic need o f a school district determined under AS 14.17.021(b)
4 and adjusted under AS 14.17.225(b) decreases by three percent or more from the previous
5 year"
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OFFERED IN THE HOUSE BY  REPRESENTATIVE PORTER
TO: CSHB 2I7(HES)

Page 3, line 16. after
Insert "This section does not apply to a teacher who has not acquired tenure rights."

Page 3, lines 25 - 26:
Delete "lay o ff or fail to rehire a secondary school teacher who has more seniority 

than a primary school teacher in order to give preference to a teacher skilled at teaching at 
the primary school level"

Insert "give preference to a primary school teacher who has less seniority than a 
secondary school teacher in order to preserve the primary school program"

Page 4, lines 5 - 6 :
Delete "Time spent on layoff status does not count toward the acquisition o f tenure

rights."

Page 4, line 8:
Delete all material.

Renumber remaining paragraphs accordingly.



1 'j I snxi’i'.M '/
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A M E N D M E N T

1 Page 3, line 12, through page 4, line 3:
2 Delete all material and insert: \  / /

3 "* Sec. 6. AS 14.20 is amended by adding a new section to read:
4 Sec. 14.20.177. LAYOFFS A N D  REHIRE, (a) A  tenured or nontenured
5 teacher is subject to layoff for the next fiscal year if the school district has
6 (1) an unanticipated financial exigency that interferes with the normal
7 operations o f the school district and that cannot be resolved through other reasonable
S and usual budgetary processes, including normal staff attrition, reduction of
9 unnecessary expenditures, and administrative layoffs; or

10 (2;< a decrease in school attendance that makes a reduction in staff
11 necessary.
12 (b) A  neutral third party selected by mutual agreement between the school
13 district and the bargaining organization representing teachers must verify the
14 unanticipated financial exigency or the need to reduce staff because of a decrease in
15 school attendance before the school district may lay o ff teachers.
16 (c) A school district shall notify tenured teachers of a layoff no later than
17 March 15th o f the fiscal year preceding the year o f layoff. Layoffs shall occur in
18 reverse order of seniority o f employment within the district.
19 (d) A school district and the bargaining organization representing teachers
20 shall negotiate a provision concerning the rehire or recall rights o f teachers who have
21 been laid o ff under this section before the district lays o ff teachers under this section.
22 (e) A teacher who is laid off under this section has recall rights based on
23 seniority for five years after the date of layoff. A  school district may not employ a
24 new teacher so long as there are laid o ff teachers on the recall list."

TO: CSHB 217(HES) .



Hi t  the f o l l o w i n g  subsec t ion a c c o r d i n g l y .
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 $ $A M E N D M E N  T A )

1 Page 1, line 12:
2 Delete "fou r"
3 Insert "three"

OFFERED IN THE HOUSETO: CSHB 217(HES)

4 Page 2, line 6:
5 Delete "fou r"
6 Insert "three"

7 Page 2, line 7:
8 Delete "fo u r"
9 Insert "three"

10 Page 2, line 12:
11 Delete "fou r"
12 Insert "three"

13 Page 2, line 16:
14 Delete "three o f the four"
15 Insert "two o f the three"

BY REPRESENTATIVE FINKELSTEIN
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2
3

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

wmn

91 'Y'K2hM1' ' 
Cm i 
H/r.1 .>

Page 1, lines 1 - 2:
Delete "to review of decisions o f school boards concerning teachers"
Insert "teacher arbitration rights"

Page 4, lines 11 - 18:
Delete all material.
Insert new bill sections to read:

"* Sec. 7. AS 14.20.180(b) is amended to read:
(b) The tenured teacher may, within 15 days immediately following receipt 

o f the notification, notify the employer in writing that arbitration under 
AS 09.43.010 - 09.43.180 [A HEARING BEFORE THE SCHOOL BOARD] is 
requested. The tenured teacher may require in the notification that the arbitration 
hearing be either public or private [AND THAT THE HEARING BE UNDER OATH 
OR AFFIRMATION. THE NOTIFICATION xMAY ALSO REQUIRE THAT THE 
RIGHT OF CROSS-EXAMINATION BE PROVIDED AND THAT THE TENURED 
TEACHER BE REPRESENTED BY  COUNSEL AND HAVE THE RIGHT TO 
SUBPOENA A PERSON WHO HAS MADE ALLEGATIONS THAT ARE USED 
AS A BASIS FOR THE DECISION OF THE EMPLOYER].

* Sec. 8. AS 14.20.180(c) is amended to read:
(c) Upon receipt o f the notification requesting an arbitration [A] hearing, the 

employer and the employee shall immediately arrange for a hearing [, AND SHALL 
NOTIFY THE TENURED TEACHER OR ADMINISTRATOR IN WRITING OF 
THE DATE, TIME, AND PLACE OF THE HEARING. A WRITTEN 
TRANSCRIPT, TAPE, OR SIMILAR RECORDING OF THE PROCEEDINGS 
SHALL BE KEPT. TRANSCRIBED COPIES SHALL BE FURNISHED TO THE

OFFERED IN THE HOUSE BY REPRESENTATIVE FINKELSTEINTO: CSHB 217(HES)
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2
3
4
5
6
7
8
9

10
11
12

13

l b N L R L D  T b A C t ih k ,  / FOR U J S ' l  ( .'PUN, R L Q L E S l U F . i'Hli iE N U R E D  

TEACHER. A FINAL DECISION OF THE SCHOOL BOARD REQUIRES A 
MAJORITY VOTE OF THE MEMBERSHIP. THE VOTE SHALL BE BY  ROLL 
CALL. THE FINAL DECISION SHALL BE WRITTEN AND CONTAIN SPECIFIC 
FINDINGS OF FACT AND CONCLUSIONS OF LAW.] A written notification o f 
the arbitration decision shall be furnished to the tenured teacher and the employer 
within 10 days after [OF] the date o f the decision. Either party mav apply to the 
court to confirm, vacate, modify, o r correct the arbitration decision in 
accordance with AS 09.43.110 - 09.43.130.

* Sec. 9. AS 14.20.205 is repealed and reenacted to read:
Sec. 14.20.205. JUDICIAL REVIEW. Judicial review o f a decision or award 

in arbitration under AS 14.20.180 shall be as provided in AS 09.43.010 - 09.43.180."

Renumber the following bill section accordingly.

9-LSOK2l\M fi
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OFFERED IN THE HOUSE 
TO: CSHB 217(HES)

Page 4, line 19, after "made by": 
Insert "secs. 1 - 3 o f '

9-LS0821NM.1'  
Cramer 
4/19/95

A M E N D M E N T


