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by the state under this subsection, in the following order o ' priority:

(1) to support the dependents of the incarcerated person and *o provide 

child support payments as required by AS 25.27;

(2) to satisfy restitution or fines ordered by a sentencing court to be 

paid by the incarcerated person;

(3) to pay a civil judgment entered against the incarcerated person as 

a result o f that person's criminal conduct;

(4) to reimburse the state for an award made for violent crimes 

compensation under AS 18.67 as a result of the incarcerated person’s criminal conduct;

(5) to satisfy other judgments entered against a prisoner in litigation 

against the state; in this paragraph, "litigation against the state" has the meaning given 

in AS 09.19.100.

(g) In this section, "correctional facility" has the meaning given in 

AS 33.30.901.

* Sec. 5. AS 12.30.040 is amended by adding a new subsection to read:

(c) A person who has been convicted o f an offense and who has filed an 

application for post-conviction relief may not be released on bail until the trial court 

or an appellate court enters an order vacating all convictions against the person. A 

person who has prevailed on an application for post-conviction relief may seek release 

before trial in accordance with the provisions of AS 12.30.020.

* Sec. 6. AS 12.55.120(a) is amended to read:

(a) A sentence of imprisonment lawfully imposed by the superior court for a 

term or for aggregate terms exceeding two years o f unsuspended incarceration [OF 

ONE YEAR OR MORE] may be appealed to the court of appeals by the defendant on 

the ground that the sentence is excessive, unless the sentence was imposed in 

accordance with a plea agreement under the applicable Alaska Rules o f Criminal 

Procedure and that agreement provided for imposition of a specific sentence or 

a sentence equal to or less than a specified maximum sentence. If the superior 

court imposed a sentence in accordance with a plea agreement that provided for 

a minimum sentence, the defendant may appeal only that nortion of the sentence 

that exceeds the minimum sentence provided for in the plea agreement and that
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exceeds two years of unsuspended incarceration. By appealing a sentence under this 

section, the defendant waives the right to plead that by a revision of the sentence 

resulting from the appeal the defendant has been twice placed in jeopardy for the same 

offense.

* Sec. 7. AS 12.55.120(d) is amended to read:

(d) A sentence o f imprisonment lawfully imposed by the district court for a 

term or for aggregate terms exceeding 120 [90] days of unsusnended incarceration  

may be appealed to the superior court by the defendant on the ground that the sentence 

is excessive, unless the sentence was imposed in accordance with a nlea agreement 

under the applicable Alaska Rules of Criminal Procedure and that agreem ent 

provided f  'r imposition o f a specific sentence or a sentence equal to or less than 

a specified maximum sentence. If the district court imposed a sentence in 

accordance with a plea agreement that provided for a minimum sentence, the 

defendant may appeal only that portion o f the sentence that exceeds the minimum  

sentence provided for in the plea agreement and that exceeds 120 days of 

unsusnended incarceration. By appealing a sentence under tnis section, the 

defendant waives the right to plead that by a revision o f the sentence resulting from 

the appeal the defendant has been twice placed in jeopardy for the same offense. A 

sentence o f imprisonment lawfully imposed by the district court may be appealed to 

the superior court by the state on the ground that the sentence is too lenient; however, 

when a sentence is appealed by the state, the court may not increase the sentence but 

may express its approval or disapproval of the sentence and its reasons in a written 

opinion.

* Sec. 8. AS 12 is amended by adding a new chapter to read:

CHAPTER 72. POST-CONVICTION RELIEF 

PROCEDURES FOR PERSONS CONVICTED OF CRIMINAL OFFENSES.

Sec. 12.72.010. SCOPE OF POST-CONVICTION RELIEF. A person who has 

been convicted of, or sentenced for, a crime may institute a proceeding for post- 

convictio i relief if the person claims

(1) that the conviction or the sentence was in violation o f  the 

Constitution o f the United States or the constitution or laws of this state;
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(2) that the court was without jurisdiction to impose sentence;

(3) that a prior conviction has been set aside and the prior conviction 

was used as a statutorily required enhancement o f the sentence imposed;

(4) that there exists evidence of material facts, not previously presented 

and heard by the court, that requires vacation of the conviction or sentence in the 

interest of justice;

(5) that the person's sentence has expired, or the person's probation, 

parole, or conditional release has been unlawfully revoked, or the person is otherwise 

unlawfully held in custody or other restraint;

(6) that the conviction or sentence is otherwise subject to collateral 

attack upon any ground or alleged error previously available under the common law, 

statutory law, or other writ, motion, petition, proceeding, or remedy;

(7) that

(A) there has been a significant change in law, whether 

substantive or procedural, applied in the process leading to the person's 

conviction or sentence;

(B) the change in the law was not reasonably foreseeable by a 

judge or a competent attorney;

(C) it is appropriate to retroactively apply the change in law 

because the new change in law requires observance o f procedures without 

which the likelihood of an accurate conviction is seriously diminished; and

(D) the failure to retroactively apply the change in law would 

result in a fundamental miscarriage of justice, which is established by 

demonstrating that, had the changed law been in effect at the time of the 

applicant's trial, a reasonable trier of fact would have a reasonable doubt as to 

the guilt of the applicant;

(8) that after the imposition o f sentence, the applicant seeks to 

withdraw a plea o f guilty or nolo contendere in order to correct manifest injustice 

under the Alaska Rules of Criminal Procedure; or

(9) that the applicant was not afforded effective assistance o f counsel 

at trial or on direct appeal.
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Sec. 12.72.020, LIMITATIONS ON APPLICATIONS FOR POST- 

CONYICTION RELIEF, (a) A claim may not be brought under AS 12.72.010 or the 

Alaska Rules of Criminal Procedure if

(1) the claim is based on the admission or exclusion of evidence at trial 

or on the ground that the sentence is excessive;

(2) the claim was, or could have been but was not, raised in a direct 

appeal from the proceeding that resulted in the conviction;

(3) the later of the following dates has passed, except that if the 

applicant claims that the sentence was illegal there is no time limit on the claim:

(A) if  the claim relates to a conviction, two years after the entry 

of the judgment of the conviction or, if the conviction was appealed, one year 

after the court's decision is final under the Alaska Rules o f Appellate 

Procedure;

(B) if the claim relates to a court revocation o f probation, two 

years after the entry of the court order revoking probation or, if the order 

revoking probation was appealed, one year after the court's decision is final 

under the Alaska Rules of Appellate Procedure;

(4) one year or more has elapsed from the final administrative decision 

of the Board of Parole or the Department of Corrections that is being collaterally 

attacked;

(5) the claim was decided on its merits or on procedural grounds in any 

previous proceeding; or

(6) a previous application for post-conviction relief has been filed under 

this chapter or under the Alaska Rules of Criminal Procedure.

(b) Notwithstanding (a)(3) and (4) o f this section, a court may hear a claim

(1) if the applicant establishes due diligence in presenting the claim and 

sets out facts supported by admissible evidence establishing that the applicant

(A) suffered from a physical disability or from a mental disease 

or defect that precluded the timely assertion of the claim; or

(B) was physically prevented by an agent o f the state from 

filing a timely claim;
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(2) based on newly discovered evidence if the applicant establishes due 

diligence in presenting the claim and sets out facts supported by evidence that is 

admissible and

(A) was not known within

(i) two years after entry o f the judgment o f conviction 

if the claim relates to a conviction;

(ii) two years after entry o f a court order revoking 

probation if the claim relates to a court's revocation o f probation; or

(iii) one year after an administrative decision of the 

Board of Parole or the Department o f Corrections is final if  the claim 

relates to the administrative decision;

(B) is not cumulative to the evidence presented at trial;

(C) is not impeachment evidence; and

(D) establishes by clear and convincing evidence that the

applicant is innocent.

(c) Notwithstanding (a)(6) of this section, a court may hear a claim based on 

a final administrative decision of the Board of Parole or the Department of Corrections 

if

(1) the claim was not and could not have been challenged in a previous 

application for post-conviction relief filed under this chapter or under the Alaska Rules 

of Criminal Procedure; and

(2) a previous application for post-conviction relief relating to the

administrative decision has not been filed under this chapter or under the Alaska Rules

of Criminal Procedure.

Sec. 12.72.030. FILING OF APPLICATION FOR POST-CONVICTION 

RELIEF. An application for post-conviction relief shall be filed with the clerk at the 

court location where the underlying criminal case was filed.

Sec. 12.72.040. BURDEN OF PROOF IN POST-CONVICTION RELIEF 

PROCEEDINGS. A person applying for post-conviction relief must prove all factual 

assertions by clear and convincing evidence.

* Sec. 9. AS 18.85.100 is amended by adding a new subsection to read:
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(c) An indigent person is entitled to representation under (a) and (b) of this 

section for purposes o f bringing a timely application for post-convicticn relief under 

AS 12.72. An indigent person is not entitled to representation under (a) and (b) of this 

section for purposes of bringing

(1) an untimely or successive application for post-conviction relief 

under AS 12.72;

(2) an appeal from a district or superior court ruling on an application 

for post-conviction relief;

(3) a petition for review or certiorari from an appellate court ruling on 

an application for post-conviction relief; or

(4) an action or claim for habeas corpus in federal court attacking a 

state conviction.

* Sec. 10. AS 22.07.020(b) is amended to read:

(b) Except as limited in AS 12.55.120. the [THE] court of appeals has 

jurisdiction to hear appeals of unsuspended sentences of imprisonment exceeding two 

years imposed by the superior court on the grounds that the sentence is excessive, or 

a sentence o f any length on the grounds that it is too lenient. The court o f appeals 

[AND], in the exercise of this jurisdiction, may modify the sentence as provided by 

law and the state constitution.

* Sec. 11. AS 22.10.020(0 is amended to read:

(0  An appeal to the superior court may be taken on the ground that an 

unsusnended [A] sentence of imprisonment exceeding 120 [OF 90] days [OR MORE] 

was excessive and the superior court in the exercise of this jurisdiction has the power 

to reduce the sentence. The state may appeal a sentence on the ground that it is too 

lenient. When a sentence is appealed on the ground that it is too lenient, the court 

may not increase the sentence but may express its approval or disapproval of the 

sentence and its reasons in a written opinion.

* Sec. 12. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.295. REVIEW OF PRISONER DISCIPLINARY DECISIONS, (a) 

A prisoner may obtain judicial review by the superior court of a final disciplinary 

decision by the department only if the prisoner alleges specific facts establishing a
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violation o f the prisoner's fundamental constitutional rights that prejudiced the 

prisoner's right to a fair adjudication. An appeal shall be commenced by the prisoner 

filing a notice o f appeal and other required documents in accordance with AS 09.19 

or the applicable rules of court governing administrative appeals that do not conflict 

with AS 09.19. If the appeal is not dismissed under AS 09.19.010, a record of the 

proceedings shall be prepared by the department, consisting of the original papers and 

exhibits submitted in the disciplinary process and a cassette tape o f the disciplinary 

hearing. The record shall be prepared and transmitted in accordance with the 

applicable rules o f court governing administrative appeals.

(b) A disciplinary decision may not be reversed

(1) unless the court finds that the prisoner's fundamental constitutional 

rights were violated in the course of the disciplinary process, and that the violation 

prejudiced the prisoner's right to a fair adjudication;

(2) because the department failed to follow hearing requirements set out 

in state statutes and regulations, unless the prisoner was prejudiced by the denial of a 

right guaranteed by the Alaska Constitution or United States Constitution; if such 

prejudice is found, the court shall enter judgment as provided in (c) o f this section and 

remand the case to the department; or

(3) because of insufficient evidence if the record described in (a) of this 

section shows that the disciplinary decision was based on some evidence that could 

support the decision reached.

(c) The court shall enter judgment setting aside or affirming the disciplinary 

decision without limiting or controlling the discretion vested in the department to 

allocate resources within the department and to control security and administration 

within the prison system.

* Sec. 13. AS 33.32.060 is amended to read:

Sec. 33.32.060. LIMITATION ON ATTACHMENT, ETC., OF WAGES. 

Except for execution hv the state under AS 09.38.030(f). only [ONLY] the prisoner 

payments retained by the commissioner of corrections under AS 33.32.050(d) are 

subject to lien, attachment, garnishment, execution, or similar procedures to encumber 

funds or property.
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* Sec. 14. Rule 10, Alaska Administrative Rules of Court, is amended by adding a new 

subsection to read:

(e) The provisions of this rule do not apply to an exemption from payment of 

filing fees in civil actions filed by prisoners against the state, or an officer, agent, 

employee, or former employee of the state that is governed by the provisions of 

AS 09.19.

* Sec. 15. Rule 204(b), Alaska Rules of Appellate Procedure, is amended to read:

(b) Appeal -- How Taken. A party may appeal from a final order or judgment 

by filing a notice o f appeal with the clerk of the appellate courts. The notice o f appeal 

must identify the party taking the appeal, the final order or judgment appealed from, 

and the court to which the appeal is taken. The notice of appeal must be accompanied 

by

(1) a completed docketing statement in the form prescribed by these

rules;

(2) a copy of the final order or judgment from which the appeal is

taken;

(3) a statement of points on appeal as required by Rule 204(e);

(4) unless the party is represented by court-appointed counsel^ [OR] die 

party is the state or an agency thereof, or the nartv is a prisoner whom the court 

finds is eligible to pay less than full fees under AS 09.19.010.

(A) the filing fee required by Administrative Rule 9(a);

(B) a motion for waiver of filing fee pursuant to Administrative 

Rule 9(f)(1); or

(C) a motion to appeal at public expense pursuant to Rule 209;

(5) unless the party is represented by court-appointed counsel, the party 

is the state, municipality, or officer or agency thereof, or the party is an employee 

appealing denial of compensation by the Alaska Workers’ Compensation Board or 

denial of benefits under AS 23.20 (Employment Security Act),

(A) the cost bond or deposit required by Rule 204(c)(1);

(B) a copy of a superior court order approving the party's 

supersedeas bond or other security in lieu of bond or a copy of the party's

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

- 1 3 -  C S H B  2 0 1 ( J U D )
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

motion to the superior court for approval of a supersedeas bond or other 

security;

(C) a motion for waiver o f cost bond; or

(D) a motion to appeal at public expense pursuant to Rule 209;

(6) a designation of transcript if the party intends to have portions of 

the electronic record transcribed pursuant to Rule 210(b); and

(7) proof of service o f the notice of appeal and all required

accompanying documents, except the filing fee, on

(A) the clerk o f  the trial court v/hich entered the judgment or 

order being appealed; and

(B) all other parties to the trial court action.

A party may move for an extension of time to file the docketing statement, the 

statement of points on appeal, and the designation of transcript. The clerk of the 

appellate courts shall refuse to accept for filing any notice of appeal not conforming 

to this paragraph and accompanied by the items specified in (1) - (7) or a motion to 

extend the time for filing item (1), (3), or (6).

* Sec. 16. Rule 208, Alaska Rules of Appellate Procedure, is repealed and reenacted to 

read:

RULE 208. CUSTODY OF PRISONERS IN POST-CONVICTION RELIEF 

PROCEEDINGS, (a) Release of Applicant Pending Review of Order Denying 

Release. The court having jurisdiction over the appeal of a denial of an application 

for post-conviction relief may not grant bail or release the applicant pending appeal. 

If the appellate court determines that post-conviction relief should be granted, the case 

shall be remanded to the trial court for a bail hearing.

(b) Release of Applicant Pending Review of Decision Ordering a New Trial. 

If an appeal of an order granting an applicant a new trial is pending, Appellate Rule 

206(b) shall govern an appeal from an order that denies bail pending appeal or imposes 

conditions o f release pending appeal.

* Sec. 17. Rule 209(a), Alaska Rules of Appellate Procedure, is amended by adding a new 

paragraph to read:

(7) The provisions of this subsection do not apply to the filing fees in
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a prisoner's appeal against the state or an officer, agent, employee, or former officer, 

agent, or employee o f the state that is governed by the provisions o f AS 09.19.

* Sec. 18. Rule 215(a), Alaska Rules of Appellate Procedure, is repealed and reenacted to 

read:

(a) Notification o f Right to Appeal Sentence. At the time of imposition of 

sentence, the judge shall inform the defendant that

(1) the defendant may appeal a sentence on the ground that it is 

excessive, except as provided in (a)(2) and (3) of this rule;

(2) the defendant has no right to appeal a sentence as excessive if

(A) the sentence does not exceed two years of unsuspended 

incarceration for a felony or 120 days of unsuspended incarceration for a 

misdemeanor; or

(B) the sentence was imposed in accordance with a plea 

agreement under Criminal Rule 11 that provided for imposition o f a specific 

sentence or a sentence equal to or less than a specified maximum;

(3) the defendant may appeal a sentence imposed in accordance with 

a plea agreement under Criminal Rule 11 that provided for a minimum sentence, but 

may appeal as excessive or ,y the part of the sentence that exceeds the greater of

(A) the minimum sentence provided for in the plea agreement;

or

(B) two years of unsuspended incarceration in a felony case or 

120 days of unsuspended incarceration in a misdemeanor case;

(4) upon an appeal the appellate court may reduce or increase the 

sentence and that, by appealing the sentence under this rule, the defendant waives the 

right to plead that by a revision of the sentence resulting from the appeal the defendant 

has been twice placed in jeopardy for the same offense;

(5) if the defendant wants counsel and is unable to pay for the services 

of an attorney, the court will appoint an attorney to represent the defendant on the 

appeal.

* Sec. 19. Rule 521, Alaska Rules o f Appellate Procedure, is amended to read:

RULE 521. CONSTRUCTION. These rules are designed to facilitate business
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and advance justice. They may be relaxed or dispensed with by the appellate courts 

where a strict adherence to them will work surprise or injustice. In  a m atter 

involving the validity of a crim inal conviction or sentence, this rule does not 

authorize an appellate court or the superior court, when acting as an intermediate 

appellate c o u r t  to allow

(1) an appeal to be filed more than 60 days late; o r

(2) a petition for review or petition for hearing to be filed more 

than  30 days late.

* Sec. 20. Rule 603(a), Alaska Rules of Appellate Procedure, is amended by adding a new 

paragraph to read:

(6) Stay in Prisoner Disciplinary Appeals. The court may not stay 

imposition of sanctions arising from a disciplinary decision o f the Department of 

Corrections unless the court finds that the prisoner has alleged a violation of a 

fundamental constitutional right md is likely to succeed on the merits of the appeal, 

that the prisoner faces irreparable harm if a stay is not granted, that the Department 

of Corrections can be adequately protected if a stay is granted, and that a stay will not 

adversely affect the public interest in effective penal administration. In evaluating the 

stay motion, the court may consider documents and affidavits offered by either party,

and shall consider the stay motion without waiting for the record to be certified.

* Sec. 21. Rule 604(b)(1)(A), Alaska Rules of Appellate Procedure, is amended to read:

(A) The record on appeal consists o f the original papers and 

exhibits filed with the administrative agency, and a typed transcript of the 

record of proceedings before the agency. In an appeal from the revocation of 

a driver's license by the Division of Motor Vehicles or from  a prisoner 

disciplinary decision of the Departm ent of C orrections, the record of 

proceedings will include cassettes rather than transcripts unless otherwise 

ordered by the court.

* Sec. 22. Rule 11(c)(3), Alaska Rules of Criminal Procedure, is amended by adding new 

subparagraphs to read:

(iii) that the defendant waives the right to appeal a

sentence as excessive and waives the right to seek reduction of a
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sentence under Criminal Rule 35 if a plea agreement between the 

defendant and the prosecuting attorney provides for a specific sentence 

or a sentence equal to or less than a specified maximum; and

(iv) that the defendant waives the right to appeal as 

excessive that portion o f a sentence that is less than or equal to a 

minimum sentence specified in a plea agreement between the defendant 

and the prosecuting attorney and waives the right to seek reduction oi 

a sentence under Criminal Rule 35 to a length less than the length of 

the minimum sentence.

* Sec. 23. Rule 11(e)(3), Alaska Rules o f Criminal Procedure, is amended to read:

(3) Acceptance o f Plea. If the court accepts the plea agreement, the 

court shall inform the defendant that the judgment and sentence will embody 

[EITHER] the disposition provided for in the plea agreement [OR ANOTHER 

DISPOSITION MORE FAVORABLE TO THE DEFENDANT].

* Sec. 24. Rule 11(e)(4), Alaska Rules of Criminal Procedure, is amended to read:

(4) Rejection of Plea. If the court rejects the plea agreement, the court 

shall inform the parties of this fact and advise the defendant personally in open court 

that the court and the prosecuting attorney are [IS] not bound by the plea agreement. 

The court shall then afford the defendant the opportunity to withdraw the plea, and 

advise the defendant that if the defendant persists in the plea of guilty or nolo 

contendere, the disposition of the case may be less favorable to the defendant than that 

contemplated by the plea agreement.

* Sec. 25. Rule 11(h)(1), Alaska Rules of Criminal Procedure, is amended to read:

(1) The court shall allow the defendant to withdraw a plea of guilty or 

nolo contendere whenever the defendant, upon a timely motion for withdrawal filed 

before the imnosition of sentence, proves that withdrawal is necessary to correct 

manifest injustice.

(i) A motion for withdrawal is untimely [TIMELY] and is 

[NOT] barred if  [BECAUSE] made subsequent to judgment or sentence [IF IT 

IS MADE WITH DUE DILIGENCE]. After imposition o f sentence, the 

withdrawal of a plea may be sought only under AS 12.72.
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(ii) Withdrawal is necessary to correct a manifest injustice 

whenever it is demonstrated that:

(aa) The defendant was denied the effective assistance 

of counsel guaranteed by constitution, statute, or rule, or

(bb) The plea was not entered or ratified by the 

defendant or a person authorized to act in the defendant's behalf, or 

(cc) The plea was involuntary, or was entered without 

knowledge of the charge or that the sentence actually imposed could be 

imposed, or

(dd) The defendant did not receive the charge or 

sentence concessions contemplated by the plea agreement, and

(A) the prosecuting attorney failed to seek or 

opposed the concessions promised in the plea agreement, or

(B) after being advised that the court no longer 

concurred and after being called upon to affirm or withdraw the 

plea, the defendant did not affirm the plea.

(iii) The defendant may move for withdrawal of the plea 

without alleging innocence of the charge to which the plea has been entered.

* Sec. 26. Rule 33, Alaska Rules of Criminal Procedure, is amended to read:

RULE 33. NEW TRIAL, fa) Grounds. The court may grant a new trial to 

a defendant if required in the interest of justice. The court may not g ran t a  new 

trial to a defendant on the ground that the jury's verdict is contrary to the weight 

of the evidence.

(b) Subsequent Proceedings. If trial was by the court without a jury, the 

court may vacate the judgment if entered, take additional testimony, and enter a new 

judgment.

fc) Time for Motion. A motion for a new trial based on the ground o f newly 

discovered evidence may be made only before or within 180 da vs [TWO YEARS] 

after final judgment, but if an appeal is pending the court may grant the motion only 

on remand of the case. A motion for a new trial based on any other grounds shall be 

made within 5 days after verdict or finding of guilt, or within such further time as the
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court may fix during the 5-day period.

* Sec. 27. Rule 35(a), Alaska Rules of Criminal Procedure, is repealed and reenacted to 

read:

(a) Correction of Sentence. The court may correct an illegal sentence at any

time.

* Sec. 28. Rule 35(b), Alaska Rules of Criminal Procedure, is repealed and reenacted to 

read:

(b) Modification or Reduction o f Sentence. The court

(1) may modify or reduce a sentence within 60 days of the distribution 

of the written judgment upon a motion made in the original criminal case;

(2) may not entertain a second or successive motion for similar relief 

brought under this paragraph on behalf of the same defendant;

(3) may not reduce or modify a sentence so as to impose a term of 

imprisonment that is less than the minimum required by law;

(4) may not reduce a sentence imposed in accordance with a plea 

agreement between the defendant and the prosecuting attorney that provided for 

imposition of a specific sentence or a sentence equal to or less than a specified 

maximum; and

(5) may not reduce a sentence below the minimum specified in a plea 

agreement between the defendant and the prosecuting attorney.

* Sec. 29. Rule 35.1(a), Alaska Rules of Criminal Procedure, is amended to read:

(a) Scope. Any person who has been convicted of, or sentenced for, a crime 

may institute a  proceeding for post-conviction relief under AS 12.72.010 -

12.72.040 if the person [AND WHO] claims:

(1) that the conviction or the sentence was in violation of the 

constitution o f the United States or the constitution or laws of Alaska;

(2) that the court was without jurisdiction to impose sentence;

(3) that a prio r conviction has been set aside and the p rio r 

conviction was used as a statutorily required enhancement of [THAT] the sentence 

imposed [EXCEEDED THE MAXIMUM AUTHORIZED BY T.AW, OR IS 

OTHERWISE NOT IN ACCORDANCE WITH THE SENTENCE AUTHORIZED BY
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LAW];

(4) that there exists evidence of material facts, not previously presented 

and heard, that requires vacation of the conviction or sentence in the interest of justice;

(5) that the applicant's [HIS] sentence has expired, that the 

applicant's [HIS] probation, parole4 or conditional release has [HAVE] been 

unlawfully revoked, or that the applicant [PERSON] is otherwise unlawfully held in 

custody or other restraint;

(6) that the conviction or sentence is otherwise subject to collateral 

attack upon any ground or alleged error heretofore available under any common law, 

statutory or other writ, motion, petition, proceeding, or remedy; [OR]

(7) that

(A) there has been a significant change in law, whether 

substantive or procedural, applied in the process leading to the applicant's 

conviction or sentence!

(B) the change in law was not reasonably foreseeable bv a 

judge o r a com petent attorney;

(C) it is appropriate to retroactively apply the change in law 

because the change in law requires observance o f procedures w ithout 

which the likelihood of an accurate and fair conviction is seriously 

diminished; and

(D) the failure to retroactively apply the change in law 

would result in a fundam ental miscarriage of justice, which is established 

bv dem onstrating that, had the change in law been in effect a t the time of 

the applicant's trial, a  reasonable tr ie r of fact would have a reasonable 

doubt as to the guilt of the applicant:

(8) tha t the applicant should be allowed to w ithdraw  a nlea of 

guilty or nolo contendere in o rd er to correct manifest injustice as set out in 

Crim inal Rule llfhK D fii): o r

(9) th a t the applicant was not afforded effective assistance of 

counsel at trial o r on direct appeal [, WHEN SUFFICIENT REASONS EXIST TO 

ALLOW RETROACTIVE APPLICATION OF THE CHANGED LEGAL
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STANDARDS; MAY INSTITUTE A PROCEEDING UNDER THIS RULE TO 

SECURE RELIEF].

* Sec. 30. Rule 35.1(c), Alaska Rules of Criminal Procedure, is amended to read:

(c) Commencement of Proceedings -- Filing -  Service. A proceeding is 

commenced by filing an application with the clerk at the court location where the 

underlying criminal case was filed [OF THE COURT IN WHICH THE 

CONVICTION OCCURRED]. Application forms will be furnished by the clerk of 

court. An application must [MAY] be filed within the [AT ANY] time limitations 

set out in AS 12.72.020. The clerk shall open a new file for the application, promptly 

bring it to the attention of the court and give a copy to the district attorney.

* Sec. 31. Rule 35.1(d), Alaska Rules of Criminal Procedure, is amended to read:

(d) Application -- Contents. The application shall (1) identify the proceedings 

in which the applicant was convicted, (2) state the date shown in the clerk's certificate 

of distribution on the judgment complained of, (3) state the sentence complained o f  

and the date of sentencing, (4) specifically set forth the grounds upon which the 

application is based, and (5) clearly state the relief desired. If the application 

challenges a Department of Corrections or Board o f  Parole decision, the 

application shall (1) identify the specific nature of the proceedings or challenged  

decision. (2) state the date o f the proceedings or decision. (3) specifically set forth 

the facts and legal grounds upon which the application is based, and (4) clearly 

state the relief desired. Facts within the personal knowledge of the applicant shall 

be set out [FORTH] separately from other allegations of facts and shall be under oath. 

Affidavits, reco; Js, or other evidence supporting its allegations shall be attached to the 

application or the application shall recite why they are not attached. The application 

shall identify all previous proceedings, together with the grounds therein asserted, 

taken by the applicant to secure relief from the conviction or sentence. Argument, 

citations and discussion of authorities are unnecessary. Applications which are 

incomplete shall be returned to the applicant for completion.

* Sec. 32. Rule 35.1(g), Alaska Rules of Criminal Procedure, is amended to read:

(g) Hearing -- Evidence -- Order. The application shall be heard in, and 

before any judge of, the court in which the conviction took place. An electronic
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recording o f the proceeding shall be made. All rules and statutes applicable in civil 

proceedings, including pre-trial and discovery procedures are available to the parties 

except that Alaska Rule o f Civil Procedure 16.1 does not apply to post-conviction  

relief proceedings. The court may receive proof by affidavits, depositions, oral 

testimony, or other evidence. The applicant bears the burden o f proving all factual 

assertions bv clear and convincing evidence. The court may order the applicant 

brought before it for the hearing or allow the applicant to participate telephonicallv 

or bv video conferencing. If the court finds in favor o f the applicant, it shall enter 

an appropriate order with respect to the conviction or sentence in the former 

proceedings, and any supplementary orders as to learraignment, retrial, custody, bail, 

discharge, correction of sentence, or othe matters that may be necessary and proper. 

The court shall make specific findings o f fact, and state expressly its conclusions of 

law, relating to each issue presented. The order made by the court is a final judgment.

* Sec. 33. Alaska Rule o f Criminal Procedure 35.1(h) is repealed.

* Sec. 34. Notwithstanding any other provision of Jiis Act, a person whose conviction was

entered before July 1, 1994, has until July 1, 1996, to file a claim under AS 12.72.

* Sec. 35. (a) Section 1 of this Act has the effect of amending

(1) Alaska Rule o f Civil Procedure 3, by providing that a prisoner may not

commence litigation against the state until the prisoner has paid the filing or obtained an 

exemption from those fees;

(2) Alaska Rules o f Civil Procedure 4 and 5 and Alaska Rules o f Appellate 

Procedure 204, 403, and 602, by providing that a prisoner may not commence service of 

process in litigation against the state without court approval;

(3) Alaska Rule of Civil Procedure 8, by providing specific requirements for 

pleading by a prisoner in litigation against the state;

(4) Alaska Rule of Civil Procedure 16.1, by providing that the automatic 

disclosures o f that rule do not apply to litigation against the state by a prisoner;

(5) Alaska Rule of Civil Procedure 65, by restricting the availability of 

injuctive relief in litigation against the state by a prisoner;

(6) Alaska Rules o f Appellate Procedure 204 and 403, by altering the 

procedure for appeals and petitions for review in litigation by the state by prisoners; and

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

C S H B  2 0 1 ( J U D ) •22-
New T e x t  U n d e r l in e d  [DELETED TEXT BRACKETED]



(7) Alaska Rule of Appellate Procedure 603, by restricting the availability o f  

stays in appeals by a prisoner to the superior court of disciplinary decisions of the Department 

of Corrections.

(b) In this section, "prisoner" and "litigation against the state" have the meanings 

given in AS 09.19.100, added by sec. 1 of this Act.

* Sec. 36. Sections 1 - 1 3  and 34 of this Act take effect only if secs. 1 4 - 3 3  and 35 o f this 

Act take effect.

* Sec. 37. If this Act takes effect, it takes effect July 1, 1995.
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HB 201 (Frivolous Prisoner Litigation)

This bill is designed to reduce the number of frivolous suits filed by 
prisoners that are preventing the state and the court f-om giving adequate attention 
to legitimate lawsuits. The bill focuses on three different types of litigation 
misused by some prisoners: civil actions in the trial court, sentence appeals, and 
post-conviction relief applications. This proposed legislation is intended to ensure 
that offenders focus their attention on their rehabilitation and reformation, rather 
than on endless "recreational1* litigation. It is also intended to promote the finality 
of judgments of conviction, preserve the sanctity of jury verdicts, and minimize 
the litigation of stale claims.

With respect to prisoner litigation, this bill is designed to reduce the number 
of frivolous suits that are preventing the state and the court from giving 
adequate attention to legitimate lawsuits. Frivolous litigation filed by 
prisoners misallocates resources of the judiciary, the Department of Law, 
the Public Defender's Office, the Office of Public Advocacy, the 
Department of Corrections, and the public. This Act requires prisoners to 
pay filing fees commensurate with their ability to pay and amends the 
exemptions statutes so that the state can collect judgments entered against 
prisoner litigants. The Act recognizes prisoners’ right of access to the 
courts and reduces frivolous litigation without infringing on that right.

With respect to sentence appeals, this bill prevents defendants from 
appealing as excessive sentences or those portions of sentences that they 
agreed to as part of a plea agreement with the state. For example, a 
defendant who agrees to a sentence of up to three years should not be heard 
to complain if the court imposes a sentence of that length or less. It also 
restricts defendants convicted of felonies from ak pealing as excessive any 
sentence of two years or less and defendants convicted of misdemeanors 
from appealing as excessive a sentence of 120 days or less.

Finally, this bill sets limits on the ability of prisoners to challenge their 
convictions years after they have already pursued normal appellate 
procedures and lost. This bill limits these already-litigated post-conviction 
relief claims by prohibiting ones that are based on the erroneous admission 
of evidence, illegal searches and seizures, or the excessiveness of a 
sentence, and by requiring that a post-sentence attempt to withdraw a plea 
be brought as a post-conviction relief application.
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HB 202 (Parental Accountability)

HB 202 is designed to increase parental participation and 
responsibility.

It authorizes a court in delinquency proceedings to require a parent to 
attend all of the hearings that concern their children.

It also authorizes the court to order the parents to participate in 
treatment when appropriate.

The bill also requires parents to be responsible for the payment of 
restitution for harm caused by their children, unless their children have reported 
as "runaways."
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1 Page 1, line I, following "litigation,":

2 Insert "post-trial motions^'

3 Page 5, following line 21:

4 Insert a  new bill section to read:

5 "* Sec. 6. AS 12.55.088(a) is amended to read:

6 (a) The court may modify or reduce a sentence by entering a written order

7 under a  motion made within 180 [60] days of the original sentencing."

8 Renumber the following bill sections accordingly.

9 Page 10, line 9, after "AS 12.72":

10 Insert "or an untimely or successive motion for reduction or modification of sentence"

11 Page 18, line 12:

12 ' Delete "120"

13 Insert "180"

14 Page 18, following line 23:

15 Insert a new bill section to read:

16 "* Sec. 31. Rule 35, Alaska Rules of Criminal Procedure, is amended by adding new

17 subsections to read:

18 (e) An indigent defendant not already represented by counsel may request the

19 court to appoint counsel for purposes of filing a motion under this rule. If the

20 defendant is represented by appointed counsel, counsel may file with the court and
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17 Renumber the following bill sections accordingly.

18 Page 23, following line 21:

19 Insert new bill sections to read:

20 "* Sec. 41. APPLICABILITY. This Act applies to offenses committed before, on, or after

21 the effective date o f this A ct

22 * Sec. 42. SPECIAL APPLICABILITY OF SECTIONS 2 9 -  31. (a) Notwithstanding

23 Rule 35, Alaska Rules of Criminal Procedure, as amended in secs. 2 9 - 3 1  of this A ct the

24 trial court, under Rule 35(b), as amended by this A ct may reduce the sentence of a defendant

25 sentenced before the effective date of this section if the defendant took an appeal and the

26 sentence reduction occurs within 120 days of the day that jurisdiction is retained to the trial

27 court under Rule 507(b), Alaska Rules of Appellate Procedure, unless the defendant petitions

28 the United States Supreme Court for certiorari, in which case the 120 days commences on

29 the day that the Supreme Court denies relief.

30 (b) This section has the effect of amending Rule 35, Alaska Rules o f Criminal

9-GH0028\R.l

serve on the prosecuting attorney a certificate that counsel

(1) does not have a conflict of interest;

(2) has completed a review of the facts and law related to sentence:

(3) has consulted with the applicant and, if appropriate, with trial and 

appellate counsel; and

(4) has determined that a motion under this subsection would not 

warrant relief by the court.

(f) I f  appointed counsel has filed a certificate under (e) of this rule, and it 

appears to the court that the applicant is not entitled to relief, the court shall indicate 

its intention to permit counsel to withdraw and, if appropriate, to dismiss the motion. 

The applicant and the prosecuting attorney shall be given an opportunity to reply to 

tire proposed withdrawal or dismissal. If the defendant files a response and the court 

finds that a motion under this rule would not warrant relief, the court shall permit 

counsel to withdraw and, if appropriate, dismiss the motion. If the court finds that 

a motion under this rule may warrant relief, the court may direct chat the proceedings 

continue or take other appropriate action."
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1 Procedure."

2 Renumber the following bill sections accordingly.

3 Page 24, line 6:

4  Delete "14 and 38"

5 Insert "15, 40, and 41"

6 Delete "37 and 39"

7 Insert "39, 42, and 43"

*

\
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SECTIONAL ANALYSIS FOR HB 201

The purpose o f this bill is to reduce the amount o f "frivolous litigation" filed by prisoners. The 
bill focuses on three different types o f litigation misused by some prisoners: civil actions in the 
trial court, sentence appeals, and post-conviction relief applications.

Sections 1-5, 13-15, 17, 20-31, and 31 relate to civil litigation. Sections 7, 8, 11, 12, 18, 22, 
27, and 28 relate to sentence appeals. Most o f the remaining sections o f  this bill relate to post­
conviction relief applications.

Section 1: Creates a new chapter in Title 09, entitled "prisoner litigation against the state." 
There are eight statutes in this new chapter. The first, AS 09.19.010, requires prisoners who 
are suing the state -- even if they are "indigent" -- to pay some part o f  the usual fees required 
when a new case is filed with the court. The fee is determined by examining the prisoner’s 
financial situation. The prisoner must pay at least 20% o f the average monthly balance 
maintained in the prisoner’s account at the correctional facility.

4 f  ft-priaonerpaya lose-than full fifoig .feesyjhe next three sections (AS 09.19.015, AS 09.19.017, 
AS 09.19.019) prohibit the prisoner’s complaint or appeal from being accepted unless the court 
finds that it is not frivolous.

AS 09.19.020 limits the circumstances in which a court may stay imposition o f a disciplinary 
decision o f  the Department o f Corrections. AS 09.19.030 prohibits a court from granting 
injunctive relief that places burdens on the state beyond what is required by statute or by the 
constitution.

AS 09.19.040 specifies that the Civil Rule’s provisions for automatic discovery do not apply in 
prisoners’ suits filed against the state. The last statute, AS 09 .19.900 defines the terms 
"prisoner." 4  .

Section 2: Technical amendment needed to conform with section 4.

Section 3: Technical amendment needed to conform with section 4.

Section 4: Amends AS 09.38.030 to add a new subsection (0 , which makes it easier for the
state to collect judgments awarded against a prisoner by eliminating certain exemptions. An
order o f priority is set out in the statute, starting with child support payments and restitution 
ordered to be paid by the prisoner.

Section 5: Technical amendment needed to conform with section 4.



Section 6: Amends one o f the state’s bail statutes to specify that a prisoner who files an 
application for post-conviction relief cannot be released on bail until all o f  the prisoner’s 
convictions have been vacated.

Section 7: Amends the felony sentencing statute to provide that sentence appeals cannot be filed 
in felony cases in which less than two years o f  unsuspenJed imprisonment was imposed by the 
court. Fu-thermore, a defendant cannot appeal that portion o f a sentence that the defendant 
agreed to in a plea agreement with the state.

Section 8; Amends the misdemeanor sentencing statute to provide that sentence appeals cannot 
be filed in misdemeanor cases in which less than 120 days o f  unsuspended imprisonment was 
imposed by the court. Furthermore, a defendant cannot appeal that portion o f a sentence that 
the defendant agreed to in a plea agreement with the state.

Section 9: Adds to the Criminal Code in Title 12 a new chapter, entitled "post-conviction relief 
procedures for persons convicted o f criminal offenses." AS 12.72.010 sets out the scope o f  
claims that may be raised in a petition for post-conviction relief, most o f  which are currently 

'included In Criminal Rule 35TTj AS 12.72.020 specifies certain limitations on the availability 
o f post-conviction relief, such as that the claim was decided on its merits in a previous 
proceeding. AS 12.72.030 specifies that a claim for post-conviction relief shall be filed with 
the court where the underlying action was filed. AS 12.72.040 imposes the "clear and 
convincing evidence" standard in post-conviction relief proceedings. to**-

Section 10: Amends AS 18.85.100 to specify that an indigent person is entitled to appointed 
counsel for purposes o f  bringing a timely application for post-conviction relief, but not for 
purposes o f filing untimely or successive applications or appeals from denied applications.

Section 11: Amends AS 22.07.020(b), the jurisdictional statute for the court o f  appeals, to 
specify that sentence appeals may be taken only from sentences imposing more than two years 
o f unsuspended incarceration.

Section 12: Amends AS 22 .10 .020 (0 , the jurisdiction statute relating to r peals in the superior 
court, to specify that sentence appeals may be taken only from district court sentences imposing 
more than 120 days o f  unsuspended incarceration.

Section 13; Amends AS 33.30 to set out standards for courts reviewing prisoner disciplinary 
decisions, and to require a prisoner to allege specific facts establishing a violation o f the 
prisoner’s fundamental constitutional rights.

Section 14: Amends Administrative Rule 10, the rule governing exemptions from filing fees, 
to exclude its application to prisoner suits against the state, which instead are governed by new 
AS 09.19.
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Section 15; Amends Appellate Rule 204(b), governing the procedure for filing appeals, to 
recognize that prisoners filing cases against the state may pay less than full filing fees under 
AS 09.19.010.

Section 16: Repeals and reenacts Appellate Rule 208, relating to the custody o f prisoners in 
post-conviction relief proceedings, to specify that appellate courts may not grant bail to an 
applicant for post-conviction relief, but instead must remand the issue to the trial court.

Section 17; Amends Appellate Rule 209, addressing appeals at public expense, to specify that ' 
the waiver o f  filing fees in appeals from prisoners’ suits against the state is governed by new 
AS 09.19.

Section 18: Repeals and reenacts Appellate Rule 215, governing sentence appeals, to specify 
that a defendant has no right to appeal a sentence as excessive if  the sentence does not exceed 
two years’ unsuspended incarceration for a felony or 120 days for a misdemeanor, nor may a 
defendant appeal a sentence that was imposed in accordance with a plea agreement under 
Criminal Rule 11.

Section 19: Amends Appellate Rule 521, relating to the proper construction o f the appellate 
rules, to specify that appellate courts may not accept appeals filed more than 60 days late or 
petitions for review filed more than 30 days late.

Section 20: Amends Appellate Rule 603, regarding stays, to specify that prisoner disciplinary 
sanctions may not be stayed by a court unless certain standards are met, including that the 
prisoner must allege a violation o f  a fundamental constitutional right and must be likely to 
succeed on the merits.

Section 21: Amends Appellate Rule 604, governing records on appeal, to specify that the record 
in an appeal from a prisoner disciplinary decision will be based on cassette recordings, rather 
than transcripts, o f  the proceedings.

Section 22: Amends Criminal Rule 11 to specify that defendants who enter into plea agreements 
waive the right to appeal as excessive a sentence, or that part o f  a sentence, to which they 
agreed.

Section 23: Amends Criminal Rule 11 to specify that a court that accepts a plea agreement will 
sentence the defendant in accordance with the plea agreement.

Section 24: Amends Criminal Rule 11 to specify that the prosecuting attorney is not bound by 
a plea agreement that is rejected by the court.

Section 25; Amends Criminal Rule 11 to specify that a defendant mayjj^fficlraw a plea in a 
criminal case before sentence is imposed; thereafter, a defendant who wants to withdraw the plea 
must file for post-conviction relief.

3



Section 26; Amends Criminal Rule 33, relating to new trials, to specify that a court may not 
grant a new trial in a criminal case on the basis that the jury’s verdict is contrary to the weight 
o f  the evidence. It also amends this rule to reduce from two years to 180 days the length o f  
time during which a motion for new trial may be filed on the basis o f  newly discovered 
evidence.

Section 27: Repeals and reenacts .Criminal Rule 35(a) to provide that the court may correct an 
illegal sentence at any time. *-• -W  *-<- •
&4 /v a A  /Qj>
Section 28: Repeals and reenacts Criminal Rule 35(b) to specify that an appellate court may not 
modify-or reduce a sentence below that which the defendant agreed to in a plea agreement,* •J-**

relief
with new AS 12.72, set out in section 9 supra.

Section 30: Amends Criminal Rule 35.1 to indicate where and when petitions for post­
conviction relief are to be filed.

Section 31: Amends Criminal Rule 35.1 to specify that if  an application for post-conviction 
relief challenges a Department o f Corrections or Parole Board decision, it must set out certain 
information, including the nature o f  the proceedings or challenged decision, the date o f  the 
proceedings, the relief desired, and the facts and grounds on which the application is based.

Section 32: Amends Criminal Rule 35.1 to specify that an applicant for post-conviction relief 
must establish factual assertions by clear and convincing evidence. This section also authorizes 
courts to allow defendants to participate in a hearing telephonically or by video conferencing.
It also specifies that the automatic disclosure provisions o f the Civil Rules do not apply to these 
proceedings.

Section 33: Repeals Criminal Rule 35.1(h), relating to the waiver or failure to assert claims in 
post-conviction relief applications, which is now addressed in AS 12.72, set out in section 9 
supra.

Section 34: Specifies that defendants have one year after the effective date o f  this bill within 
which to file a claim for post-conviction relief under AS 12.72.

Section 35: Specifies that the exemption for prisoner litigation from the automatic disclosure 
provisions o f the Civil Rules take effect only when and if  these automatic disclosure provisions 
are enacted by the Supreme Court.

Section 36: Specifies that this Act takes effect on July 1, 1995, if  it receives the two-thirds 
majority vote o f each house required when court rules are amended by the legislature.
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IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COM M ITTEE

Ottered: 4/24/95
Referred: Rules

Sponsor(s): HOUSE RULES COM M ITTEE BY REQUEST OF THE GOVERNOR

A BILL

FOR AN ACT ENTITLED< *  1  f r  <4 ' r -

1 "An Act relating to prisoner litigation,j post-conviction relief, sentence appeals,

2 execution on judgm ents against prisoners; amending Alaska Adm inistrative Rule

3 10, Alaska Rules o f Appellate Procedure 204, 208, 209, 215, 403, 521, 602, 603,

4 and 604, Alaska Rules o f Civil Procedure 3, 16.1, and 65, and Alaska Rules

5 o f Criminal Procedure 11, 33, 35, and 35.1; and providing for an effective

6 date."

7 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

8 * Section 1. AS 09 is amended by adding a new chapter to read:

9 CHAPTER 19. PRISONER LITIGATION AGAINST THE STATE.

10 Sec. 09.19.010. LIMITATION ON EXEMPTION FROM FILING FEES, (a)

11 A prisoner may not commence litigation against the state unless the prisoner has paid

12 full filing fees to the court or is a claimant under AS 23.20, except that the court may

13 exempt a prisoner from paying part o f those fees if the court finds exceptional
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1 circumstances as described in this section.

2 (b) To apply for a filing fee exemption, a prisoner shall submit to the court

3 (1) an affidavit that clearly discloses that the person is a prisoner and

4 that sets out

5 (A) the prisoner's complete financial situation, including the

6 prisoner's income, assets, and court-ordered payments;

7 (B) the circumstances that prevent the prisoner from paying full

8 filing fees; and

9 (C) the nature o f the action or appeal and specific facts that

10 would, if proven, state a claim on which relief can be granted or entitle the

11 prisoner to reversal on appeal;

12 (2) a certified copy of the prisoner's account statement from the

13 correctional facility in which the prisoner is being or has been held for the six-month

14 period preceding the submission o f the application; and

15 (3) other documentation or financial information as the court may

16 require.

17 (c) Based on the submission under (b) of this section, the court may grant an

18 exemption from part of the applicable filing fees if the court finds that exceptional

19 circumstances prevent the prisoner from paying full filing fees. Imprisonment and

20 indigency do not constitute exceptional circumstances if the prisoner has available

21 income or resources that can be applied to the filing fee.

22 (d) If the court orders an exemption under (c) of this section, the court shall

23 determine the amount of the exemption and set a filing fee to be paid by the prisoner.

24 In setting the fee, the court, at a minimum, shall require the prisoner to pay filing fees

25 equal to 20 percent o f the larger of the average monthly deposits made to the prisoner's

26 account described in (b)(2) of this section, or the average balance in that account, not

27 to exceed the amount of the full filing fee required under applicable court rules.

28 (c) The court shall mail or otherwise serve its order under (d) of this section

29 on the prisoner. Along with its order, the court shall give written notice that the case

30 or appeal will not be accepted for filing if payment of a filing fee is not made within

31 30 days after the date of distribution o f the order, unless the time for payment is
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extended by the court. If timely payment is not made, the court may not accept any 

filing in the case or appeal. If payment is made, the prisoner's filing and supporting 

documents shall be accepted for filing with the court.

Sec. 09.19.020. DISMISSAL FOR MATERIAL MISSTATEMENTS. If a 

prisoner has filed litigation against the state, the court shall dismiss that litigation if 

the court finds that the pleadings filed by the prisoner or an application filed by the 

prisoner to obtain an exemption under AS 09.19.010 contain a material statement made 

by the prisoner that is not true.

Sec. 09.19.030. STAY IN PRISONER DISCIPLINARY APPEALS. A 

superior court that reviews a disciplinary decision of the Department of Corrections 

as an administrative appeal may riot enter an order staying disciplinary sanctions unless 

the pleadings filed by the prisoner establish by clear and convincing evidence that the 

prisoner has alleged a violation of a fundamental constitutional right and is likely to 

succeed on the merits in the appeal, that the prisoner faces irreparable harm if a stay 

is not granted, that the Department o f Corrections can be adequately protected if a stay 

is granted, and that a stay will not adversely affect the public interest in effective penal 

administration.

Sec. 09.19.040. INJUNCTIONS OR ORDERS IMPOSING OBLIGATIONS 

IN PRISONER CASES. In litigation against the state brought by a prisoner, a court 

may not enter an injunction or issue an order or decision that would impose an 

obligation on the state or its employees that would exceed the obligations imposed by 

the United States Constitution, the Constitution of the State of Alaska, and applicable 

federal and state statutes and regulations, unless the obligation is agreed to by the state.

Sec. 09.19.050. DISCOVERY IN PRISONER CASES. The automatic 

disclosure provisions of Alaska Rule of Civil Procedure 16.1 do not apply to litigation 

against the state brought by a prisoner.

Sec. 09.19.100. DEFINITIONS. In this chapter,

(1) "litigation against the state" means a civil action or an appeal from 

a civil action or from the final decision of an administrative agency that

(A) involves the state, an officer or agent of the state, or a state

employee, or a former officer or agent o f the state or state employee, regarding
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conduct that occurred during that former officer's, agent's, or employee's state 

employment or agency, whether the officer, agent, or employee is sued in an 

official or a personal capacity; and

(B) is related to a person's status or treatment as a prisoner or 

to a criminal charge against or involving the person;

(2) "prisoner" has the meaning given in AS 33.30.901.

* Sec. 2. AS 09.38.030(a) is amended to read:

(a) Except as provided in (b)* [AND] (c), and (f) of this section and 

AS 09.38.050, an individual debtor is entitled to an exemption of the individual 

debtor's weekly net earnings not to exceed $350. The weekly net earnings of an 

individual are determined by subtracting from the weekly gross earnings all sums 

required by law or court order to be withheld. The weekly net earnings of an 

individual paid on a monthly basis are determined by subtracting from the monthly 

gross earnings of the individual all sums required by law or court order to be withheld 

and dividing the remainder by 4.3. The weekly net earnings of an individual paid on 

a semi-monthly basis are determined by subtracting from the semi-monthly gross 

earnings all sums required by law or court order to be withheld and dividing the 

remainder by 2.17.

:,! Sec. 3. AS 09.38.030(b) is amended to read:

(b) An individual who does not receive earnings cither weekly, semi-monthly, 

or monthly is entitled to a maximum exemption for the aggregate value of cash and 

other liquid assets available in any month of $1,400, except as provided ’ ^ of  , 

section and in AS 09.38.050. The term "liquid assets" includes deposit. „

notes, drafts, accrued vacation pay, refunds, prepayments, and receivables, but does not 

include permanent fund dividends before or after receipt by the individual.

* Sec. 4. AS 09.38.030 is amended by adding new subsections to read:

(1) The state may execute on a judgment awarded to the state and an officer 

or agent of the state or a state employee, or a former officer, agent, or employee of the 

state may execute on a judgment to that person against a party to an action who is 

incarcerated for a criminal conviction by sending a notice of levy to the correctional 

facility in which the person is incarcerated. All money in an incarcerated person's
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account at a correctional facility is available for disbursement under a notice o f levy 

under this subsection, in the following order o f priority:

(1) to support the dependents o f the incarcerated person and to provide 

child support payments as required by AS 25.27;

(2) to satisfy restitution or fines ordered by a sentencing court to be 

paid by the incarcerated person;

(3) to pay a civil judgment entered against the incarcerated person as 

a result o f that person's criminal conduct;

(4) to reimburse the state for an award made for violent crimes 

compensation under AS 18.67 as a result of the incarcerated person's criminal conduct;

(5) to satisfy other judgments entered against a prisoner in litigation 

against the state; in this paragraph, "litigation against the state" has the meaning given 

in AS 09.19.100.

(g) In this section, "correctional facility" has the meaning given in 

AS 33.30.901.

* Sec. 5. AS 12.30.040 is amended by adding a new subsection to read:

(c) A person who has been convicted of an offense and who has filed an 

application for post-conviction relief may not be released on bail until the trial court 

or an appellate court enters an order vacating all convictions against the person. A 

person who has prevailed on an application for post-conviction relief may seek release 

before trial in accordance with the provisions o f AS 12.30.020.

* Sec. 6. AS 12.55.120(a) is amended to read:

(a) A sentence of imprisonment lawfully imposed by the superior court for a 

term or for aggregate terms exceeding two years o f unsuspended incarceration for 

a felony offense or exceeding 120 days for a misdemeanor offense [OF ONE YEAR 

OR MORE] may be appealed to the court of appeals by the defendant on th ground 

that the sentence is excessive, unless the sentencv. was imposed in accordance with 

n plea agreement under the applicable Alaska Rules of Criminal Procedure and 

that agreement prov ided for imposition of a specific sentence or a sentence equal 

to or less than a specified maximum sentence. If the superior court imposed a 

sentence in accordance with a nlea agreement that provided for a minimum
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sentence, the defendant m a y  appeal only that portion of the sentence that exceeds 

the m i n i m u m  sentence provided for in the plea agreement and that exceeds two 

years of unsuspended incarceration for a felony offense or 120 days of 

unsuspended incarceration for a misdemeanor offense. By appealing a sentence 

under this section, the defendant waives the right to plead that by a revision o f the 

sentence resulting from the appeal the defendant has been twice placed in jeopardy for 

the same offense.

* Sec. 7. AS 12.55.120(d) is amended to read:

(d) A  sentence of imprisonment lawfully imposed by the district court for a 

term or for aggregate terms exceeding 120 [90] days of unsuspended incarceration 

may be appealed to the superior court by the defendant on the ground that the sentence 

is excessive, unless the sentence was imposed in accordance with a plea agreement 

under the applicable Alaska Rules of Criminal Procedure and that agreement 

provided for imposition of a specific sentence or a sentence equal to or less than 

a specified m a x i m u m  sentence. If the district court imposed a sentence in 

accordance with a plea agreement that provided for a m i n i m u m  sentence, the 

defendant m a y  appeal only that portion of the sentence that exceeds the minimum  

sentence provided for in the nlea agreement and that exceeds 120 days of  

unsusnended incarceration. By appealing a sentence under this section, the 

defendant waives the right to plead that by a revision of the sentence resulting from 

the appeal the defendant has been twice placed in jeopardy for the same offense. A  

sentence of imprisonment lawfully imposed by the district court may be appealed to 

the superior court by the state on the ground that the sentence is too lenient; however, 

when a sentence is appealed by the state, the court may not increase the sentence but 

may express its approval or disapproval of the sentence and its reasons in a written 

opinion.

* Sec. 8. AS 12 is amended by adding a new chapter to read:

CHAPTER 72. POST-CONVICTION RELIEF 

PROCEDURES FOR PERSONS CONVICTED OF CRIMINAL OFFENSES.

Sec. 12.72.010. SCOPE OF POST-CONVICTION RELIEF. A person who has 

been convicted of, or sentenced for, a crime may institute a proceeding for post-
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conviction relief if the person claims

(1) that the conviction or the sentence was in violation of the 

Constitution of the United States or the constitution or laws of this state;

(2) that the court was without jurisdiction to impose sentence;

(3) that a prior conviction has been set aside and the prior conviction 

was used as a statutorily required enhancement of the sentence imposed;

(4) that there exists evidence of material facts, not previously presented 

and heard by the couit, that requires vacation of the conviction or sentence in the 

interest o f justice;

(5) that the person's sentence has expired, or the person's probation, 

parole, or conditional release has been unlawfully revoked, or the person is otherwise 

unlawfully held in custody or other restraint;

(6) that the conviction or sentence is otherwise subject to collateral 

attack upon any ground or alleged error previously available under the common law, 

statutory law, or other writ, motion, petition, proceeding, or remedy;

(7) that

(A) there has been a significant change in law, whether 

substantive or procedural, applied in the process leading to the person's 

conviction or sentence;

(B) the change in the law was not reasonably foreseeable by a 

judge or a competent attorney;

(C) it is appropriate to retroactively apply the change in law 

because the change requires observance of procedures without which the 

likelihood of ar accurate conviction is seriously diminished; and

(D) the failure to retroactively apply the change in law would 

result in a fundamental miscarriage of justice, which is established by 

demonstrating that, had the changed law been in effect at the time of the 

applicant's trial, a reasonable trier of fact would have a reasonable doubt as to 

the guilt of the applicant;

(8) that after the imposition of sentence, the applicant seeks to 

withdraw a plea of guilty or nolo contendere in order to correct manifest injustice
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under the Alaska Rules of Criminal Procedure; or

(9) that the applicant was not afforded effective assistance of counsel 

at trial or on direct appeal.

Sec. 12.72.020. LIMITATIONS ON APPLICATIONS FOR POST­

CONVICTION RELIEF, (a) A claim may not be brought under AS 12.72.010 or the 

Alaska Rules of Criminal Procedure if

(1) the claim is based on the admission or exclusion of evidence at trial 

or on the ground that the sentence is excessive;

(2) the claim was, or could have been but was not, raised in a direct 

appeal from the proceeding that resulted in the conviction;

(3) the later of the following dates has passed, except that if the 

applicant claims that the sentence was illegal there is no time limit on the claim:

(A) if the claim relates to a conviction, two years after the entry 

of the judgment of the conviction or, if the conviction was appealed, one year 

after the court's decision is final jnder the Alaska Rules of Appellate 

Procedure;

(B) if the claim relates to a court revocation of probation, two $  

years after the entry of the court order revoking probation or, if the order 

revoking probation was appealed, one year after the court's decision is final

under the Alaska Rules of Appellate Procedure;

(4) one year or more has elapsed from the final administrative decision 

of the Board of Parole or the Department of Corrections that is being collaterally 

attacked;

(5) the claim was decided on its merits or on procedural grounds in any 

previous proceeding; or

(6) a previous application for post-conviction relief has been filed under 

this chapter or under the Alaska Rules of Criminal Procedure.

(b) Notwithstanding (a)(3) and (4) of this section, a court may hear a claim

(1) if the applicant establishes due diligence in presenting the claim and 

sets out facts supported by admissible evidence establishing that the applicant

(A) suffered from a physical disability or from a mental disease
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1 or defect that precluded the timely assertion o f the claim; or

2 ' (B) was physically prevented by an agent of the state from

3 filing a timely claim;

4 (2) based on newly discovered evidence if the applicant establishes due

5 diligence in presenting the claim and sets out facts supported by evidence that is

6 admissible and

7 (A) was not known within

8 (i) two years after entry of the judgment of conviction

9 if the claim relates to a conviction;

10 (ii) two years after entry o f a court order revoking

11 probation if the claim relates to a court's revocation of probation; or

12 (iii) one year after an administrative decision of the

13 Board of Parole or the Department of Corrections is final if the claim

14 relates to the administrative decision;

15 (B) is not cumulative to the evidence presented at trial;

16 (C) is not impeachment evidence; and

17 (D) establishes by clear and convincing evidence that the

18 applicant is innocent.

19 (c) Notwithstanding (a)(6) of this section, a court may hear a claim based on

20 a final administrative decision of the Board o f Parole or the Department of Corrections

21 if

22 (1) the claim was not and could not have been challenged in a previous

23 application for post-conviction relief filed under this chapter or under the Alaska Rules

24 of Criminal Procedure; and

25 (2) a previous application for post-conviction relief relating to the

26 administrative decision has not been filed under this chapter or under the Alaska Rules

27 of Criminal Procedure.

28 Sec. 12.72.030. FILING OF APPLICATION FOR POST-CONVICTION

29 RELIEF. An application for post-conviction relief shall be filed with the clerk at the

30 court location where the underlying criminal case is filed.

31 Sec. 12.72.040. BURDEN OF PROOF IN POST-CONVICTION RELIEF
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1 PROCEEDINGS. A person applying for post-conviction relief must prove all factual

2 assertions by clear and convincing evidence.

3 * Sec. 9. AS 18.85.100 is amended by adding a new subsection to read:

4 (c) An indigent person is entitled to representation under (a) and (b) of this

5 section for purposes of bringing a timely application for post-conviction relief under

6 AS 12.72. An indigent person is not entitled to representation under (a) and (b) of this

7 section for purposes of bringing

8 (1) an untimely or successive application for post-conviction relief

9 under AS 12.72;

10 (2) a petition for review or certiorari from an appellate court ruling on

11 an application for post-conviction relief; or

12 (3) an action or claim for habeas corpus in federal court attacking a

13 state conviction.

14 * Sec. 10. AS 22.07.020(b) is amended to read:

15 (b) Except as limited in AS 12.55.120. the [THE] court of appeals has

16 jurisdiction to hear appeals of unsuspended sentences o f imprisonment exceeding two

17 years for a felony offense or 120 days for a misdemeanor offense imposed by the

18 superior court on the grounds that the sentence is excessive* or a sentence of any

19 length on the grounds that it is too lenient. The court o f appeals [AND], in the

20 exercise of this jurisdiction, may modify the sentence as provided by law and the state

21 constitution.

22 * Sec. II. AS 22.07.020(c) is amended to read:

23 (c) The court o f appeals has jurisdiction to review (1) a final decision of the

24 district court in an action or proceeding involving criminal prosecution, post-conviction

25 relief, extradition, probation and parole, habeas corpus, or bail; and (2) the final

26 decision of the district court on a sentence imposed by it if the sentence exceeds 120

27 days of unsusnended incarceration for a misdemeanor offense. In this subsection,

28 "final decision" means a decision or order, other than dismissal by consent of all

29 parties, that closes a matter in the district court.

30 * Sec. 12. AS 22.10.020(f) is amended to read:

31 (f) An appeal to the superior court may be taken on the ground that an
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unsuspended [A] sentence of imprisonment exceeding 120 [OF 90] days [OR MORE] 

was excessive and the superior court in the exercise of this jurisdiction has the power 

to reduce the sentence. The state may appeal a sentence on the ground that it is too

lenient. When a sentence is appealed on the ground that it is too lenient, the court

may not increase the sentence but may express its approval or disapproval o f the 

sentence and its reasons in a written opinion.

* Sec. 13. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.295. REVIEW OF PRISONER DISCIPLINARY DECISIONS, (a) 

A prisoner may obtain judicial review by the superior court o f a final disciplinary 

decision by the department only if the prisoner alleges specific facts establishing a 

violation o f the prisoner's fundamental constitutional rights that prejudiced the 

prisoner's right to a fair adjudication. An appeal shall be commenced by the prisoner 

filing a notice of appeal and other required documents in accordance with AS 09.19 

and the applicable rules o f court governing administrative appeals that do not conflict 

with AS 09.19. Unless the appeal is not accepted for filing under AS 09.19.010 or is 

dismissed under AS 09.19.020, a record o f the proceedings shall be prepared by the 

department, consisting of the original papers and exhibits submitted in the disciplinary 

process and a cassette tape of the disciplinary hearing. The record shall be prepared 

and transmitted in accordance with the applicable rules of court governing 

administrative appeals.

(b) A disciplinary decision may not be reversed

(1) unless the court finds that the prisoner's fundamental constitutional 

rights were violated in the course of the disciplinary process, and that the violation 

prejudiced the prisoner's right to a fair adjudication;

(2) because the department failed to follow hearing requirements set out 

in state statutes and regulations, unless the prisoner was prejudiced by the denial of a 

right guaranteed by the Alaska Constitution or United States Constitution; if such 

prejudice is found, the court shall enter judgment as provided in (c) of this section and 

remand the case to the department; or

(3) because o f insufficient evidence if the record described in (a) of this 

section shows that the disciplinary decision was based on some evidence that could
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support the decision reached.

(c) The court shall enter judgment setting aside or affirming the disciplinary 

decision without limiting or controlling the discretion vested in the department to 

allocate resources within the department and to control security and administration 

within the prison system.

* Sec. 14. AS 33.32.060 is amended to read:

Sec. 33.32.060. LIMITATION ON ATTACHMENT, ETC., OF WAGES. 

Except for execution bv the state under AS 09.38.030(f). only [ONLY] the prisoner 

payments retained by the commissioner of corrections under AS 33.32.050(d) are 

subject to lien, attachment, garnishment, execution, or similar procedures to encumber 

funds or property.

* Sec. 15. Rule 10, Alaska Administrative Rules of Court, is amended by adding a new 

subsection to read:

(e) The provisions o f this rule do not apply to an exemption from payment of 

filing fees in litigation against the state. In this subsection, "litigation against the state" 

has the meaning given in AS 09.19.100.

* Sec. 16. Rule 204(b), Alaska Rules of Appellate Procedure, is amended to read:

(b) Appeal -  How Taken. A party may appeal from a final order or judgment 

by filing a notice o f appeal with the clerk o f the appellate courts. The notice of appeal 

must identify the party taking the appeal, the final order or judgment appealed from, 

and the court to which the appeal is taken. The notice of appeal must be accompanied 

by

(1) a completed docketing statement in the form prescribed by these

rules;

(2) a copy o f the final order or judgment from which the appeal is

taken;

(3) a statement of points on appeal as required by Rule 204(e);

(4) unless the party is represented by court-appointed counselj [OR| the 

party is the state or an agency thereof, or the party is a prisoner whom the court 

finds is eligible to pay less than full fees under AS 09.19.010.

(A) the filing fee required by Administrative Rule 9(a);
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(B) a motion for waiver o f filing fee pursuant to Administrative 

Rule 9(f)(1); or

(C) a motion to appeal at public expense pursuani to Rule 209;

(5) unless the party is represented by court-appointed counsel, the party 

is the slate, municipality, or officer or agency thereof, or the party is an employee 

appealing denial of compensation by the Alaska Workers' Compensation Board or 

denial of benefits under AS 23.20 (Employment Security Act),

(A) the cost bond or deposit required by Rule 204(c)(1);

(B) a copy of a superior court order approving the party's 

supersedeas bond or other security in lieu of bond or a copy of the party's 

motion to the superior court for approval of a supersedeas bond or other 

security;

(C) a motion for waiver of cost bond; or

(D) a motion to appeal at public expense pursuant to Rule 209;

(6) a designation of transcript if the party intends to have portions of 

the electronic record transcribed pursuant to Rule 210(b); and

(7) proof of service of the notice of appeal and all required

accompanying documents, except the filing fee, on

(A) the clerk of the trial court which entered the judgment or 

order being appealed; and

(B) all other parties to the trial court action.

A party may move for an extension o f time to file the docketing statement, the 

statement of points on appeal, and the designation of transcript. The clerk of the 

appellate courts shall refuse to accept for filing any notice of appeal not conforming 

to this paragraph and accompanied by the items specified in (1) - (7) or a motion to 

extend the time for filing item (1), (3), or (6).

* See. 17. Rule 208, Alaska Rules of Appellate Procedure, is repealed and reenacted to 

read:

RULE 208. CUSTODY OF PRISONERS IN POST-CONVICTION RELIEF 

PROCEEDINGS, (a) Release of Applicant Pending Review o f Order Denying 

Release. The court having jurisdiction over the appeal of a denial o f an application
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for post-conviction relief may not grant bail or release the applicant pending appeal. 

If the appellate court determines that post-conviction relief should be granted, the case 

shall be remanded to the trial court for a bail hearing.

(b) Release of Applicant Pending Review of Decision Ordering a New Trial. 

If an appeal of an order granting an applicant a new trial is pending, Appellate Rule 

206(b) shall govern an appeal from an order that denies bail pending appeal or imposes 

conditions o f release pending appeal.

* Sec. 18. Rule 209(a), Alaska Rules of Appellate Procedure, is amended by adding a new 

paragraph to read:

(7) The provisions of this subsection do not apply to the filing fees in 

a prisoner's appeal against the state or an officer, agent, employee, or former officer, 

agent, or employee of the state that is governed by the provisions of AS 09.19.

* Sec. 19. Rule 215(a), Alaska Rules o f Appellate Procedure, is repealed and reenacted to 

read:

(a) Notification o f Right to Appeal Sentence. At the time of imposition of a 

sentence of more than two years of unsuspended incarceration for a felony offense, or 

more than 120 days of unsuspended incarceration for a misdemeanor offense, the judge 

shall inform the defendant that

(1) if the sentence was

(A) imposed in accordance with a plea agreement under 

Criminal Rule 11, the defendant may appeal as excessive only the part of the 

sentence that exceeds the minimum sentence provided for in the plea 

agreement; or

(B) not imposed in accordance with a plea agreement, the 

defendant may appeal the sentence on the ground that it is excessive;

(2) upon an appeal of the sentence, the appellate court may reduce or 

increase the sentence and that, by appealing the sentence under this rule, the defendant 

waives the right to plead that by a revision of the sentence resulting from the appeal 

the defendant has been twice placed in jeopardy for the same offense; and

(3) if the defendant wants counsel and is unable to pay for the services 

of an attorney, the court will appoint an attorney to represent the defendant on the

\
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appeal.

* Sec. 20. Rule 521, Alaska Rules o f Appellate Procedure, is amended to read:

RULE 521. CONSTRUCTION. These rules are designed to facilitate business 

and advance justice. They may be relaxed or dispensed with by the appellate courts 

where a strict adherence to them will work surprise or injustice. In a matter 
involving the validity of a criminal conviction or sentence, this rule does nol 
authorize an appellate court or the superior court, when acting as an intermediate 
appellate court, to allow

(1) the notice of apneal to be filed more than 60 days late: or
(2) a petition for review or petition for hearing to Ire filed more 

than 60 days late.
* Sec. 21. Rule 603(a), Alaska Rules of Appellate Procedure, is amended by adding a new 

paragraph to read:

(6) Stay in Prisoner Disciplinary Appeals. The court may not stay 

imposition o f sanctions arising from a disciplinary decision of the Department of 

Corrections unless the court finds that the prisoner has alleged a violation of a 

fundamental constitutional right and is likely to succeed on the merits o f the appeal, 

that the prisoner faces irreparable harm if a stay is not granted, that the Department 

of Corrections can be adequately protected if a stay is granted, and that a stay will not 

adversely affect the public interest in effective penal administration. In evaluating the 

stay motion, the court may consider documents and affidavits offered by either party, 

and shall consider the stay motion without waiting for the record to be prepared.

* Sec. 22. Rule 604(b)(1)(A), Alaska Rules of Appellate Procedure, is amended to read:

(A) The record on appeal consists o f the original papers and 

exhibits filed with the administrative agency, and a typed transcript of the 

record o f proceedings before the agency. In an appeal from the revocation of 

a driver's license by the Division of Motor Vehicles or from a prisoner 
disciplinary decision of the Department of Corrections, the record of 

proceedings will include cassettes rather than transcripts unless otherwise 

ordered by the court.

* See. 23. Rule 11(c), Alaska Rules of Criminal Procedure, is amended by adding a new
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1 paragraph to read:

2 (4) in cases when a plea agreement has been accepted by a court,

3 informing the defendant:

4 (i) that the defendant waives the right to appeal a

5 sentence as excessive and waives the right to seek reduction of a

6 sentence under Criminal Rule 35 if a plea agreement between the

7 defendant and the prosecuting attorney provides for a specific sentence

8 or a sentence equal to or less than a specified maximum; and

9 (ii) that the defendant waives the right to appeal as

10 excessive that portion of a sentence that is less than or equal to a

11 minimum sentence specified in a plea agreement between the defendant

12 and the prosecuting attorney and waives the right to seek reduction of

13 a sentence under Criminal Rule 35 to a length less than the length of

14 the minimum sentence.

15 * Sec. 24. Rule 11(e)(3), Alaska Rules o f Criminal Procedure, is amended to read:

16 (3) Acceptance of Plea. If the court accepts the plea agreement, the

17 court shall inform the defendant that the judgment and sentence will embody

18 [EITHER] the disposition provided for in the plea agreement [OR ANOTHER

19 DISPOSITION MORE FAVORABLE TO THE DEFENDANT].

20 * Sec. 25. Rule 11(e)(4), Alaska Rules of Criminal Procedure, is amended to read:

21 (4) Rejection of Plea. If the court rejects the plea agreement, the court

22 shall inform the parties o f this fact and advise the defendant personally in open court

23 that the court and the prosecuting attorney arc [IS] not bound by the plea agreement.

24 The court shall then afford the defendant the opportunity to withdraw the plea, and

25 advise the defendant that if the defendant persists in the plea of guilty or nolo

26 contendere, the disposition of the case may be less favorable to the defendant than that

27 contemplated by the plea agreement.

28 * Sec. 26. Rule 11(h)(1), Alaska Rules of Criminal Procedure, is amended to read:

29 (1) The court shall allow the defendant to withdraw a plea o f guilty or

30 nolo contendere whenever the defendant, upon a timely motion for withdrawal filed

31 before the imposition of sentence, proves that withdrawal is necessary to correct
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(i) A motion for withdrawal is untimely [TIMELY] and is 

[NOT] barred if [BECAUSE] made subsequent to judgment or sentence [IF IT 
IS MADE WITH DUE DILIGENCE]. After imposition of sentence, the 
withdrawal of a plea may be sought only under AS 12.72.

(ii) Withdrawal is necessary to correct a manifest injustice 

whenever it is demonstrated that:

(aa) The defendant was denied the effective assistance 

of counsel guaranteed by constitution, statute, or rule, or

(bb) The plea was not entered or ratified by the 

defendant or a person authorized to act in the defendant's behalf, or 

(cc) The plea was involuntary, or was entered without 

knowledge of the charge or that the sentence actually imposed could be 

imposed, or

(dd) The defendant did not receive the charge or 

sentence concessions contemplated by the plea agreement, and

(A) the prosecuting attorney failed to seek or 

opposed the concessions promised in the plea agreement, or

(B) after being advised that the court no longer 

concurred and after being called upon to affirm or withdraw the 

plea, the defendant did not affirm the plea.

(iii) The defendant may move for withdrawal of the plea 

without alleging innocence of the charge to which the pica has been entered.

* Sec. 27. Rule 33, Alaska Rules o f Criminal Procedure, is amended to read:

RULE 33. NEW TRIAL, (a) Grounds. The court may grant a new trial to 

a defendant if  required in the interest of justice.

(b) Subsequent Proceedings. If trial was by the court without a jury, the 

court may vacate the judgment if entered, take additional testimony, and enter a new 

judgment.

(c) Time for Motion. A motion for a new trial based on the ground of newly 

discovered evidence may be made only before or within 180 days [TWO YEARS]

manifest injustice.
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after final judgment, but if an appeal is pending the court may grant the motion only 

on remand of the case. A motion for a new trial based on any other grounds shall be 

made within 5 days after verdict or finding of guilt, or within such further time as the 

court may fix during the 5-day period.

* Sec. 28. Rule 35(a), Alaska Rules of Criminal Procedure, is repealed and reenacted to 

read:

(a) Correction of Sentence. The court may correct an illegal sentence at any

time.

* Sec. 29. Rule 35(b), Alaska Rules of Criminal Procedure, is repealed and reenacted to 

road:

(b) Modification or Reduction o f Sentence. The court

(1) may modify or reduce a sentence within 120 days of the distribution 

of the written judgment upon a motion made in the original criminal case;

(2) may not entertain a second or successive motion for similar relief 

brought under this paragraph on behalf of the same defendant;

(3) may not reduce or modify a sentence so as to impose a term of 

imprisonment that is less than the minimum required by law;

(4) may not reduce a sentence imposed in accordance with a plea 

agreement between the defendant and the prosecuting attorney that provided for 

imposition o f a specific sentence or a sentence equal to or less than a specified 

maximum; and

(5) may not reduce a sentence below the minimum specified in a plea 

agreement between the defendant and the prosecuting attorney.

* Sec. 30. Rule 35.1(a), Alaska Rules of Criminal Procedure, is amended to read:

(a) Scope. Any person who has been convicted of, or sentenced for, a crime 

may institute a proceeding for post-conviction relief under AS 12.72.010 - 

12.72.040 if the person [AND WHO] claims:

(1) that the conviction or the sentence was in violation of the 

constitution of the United States or the constitution or laws of Alaska;

(2) that the court was without jurisdiction to impose sentence;

(3) that a prior conviction has been set aside and the prior
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1 conviction was used as a statutorily required enhancement o f [THAT] the sentence

2 imposed [EXCEEDED THE MAXIMUM AUTHORIZED BY LAW, OR IS

3 OTHERWISE NOT IN ACCORDANCE WITH THE SENTENCE AUTHORIZED BY

4 LAW];

5 (4) that there exists evidence of material facts, not previously presented

6 and heard, that requires vacation of the conviction or sentence in the interest of justice;

7 (5) that the applicant's [HIS] sentence has expired, that the

8 applicant's [HIS] probation, parole, or conditional release has [HAVE] been

9 unlawfully revoked, or that the applicant [PERSON] is otherwise unlawfully held in

10 custody or other restraint;

11 (6) that the conviction or sentence is otherwise subject to collateral

12 attack upon any ground or alleged error heretofore available under any common law,

13 statutory or other writ, motion, petition, proceeding, or remedy; [OR]

14 (7) that

15 (A ) there has been a significant change in law, whether

16 substantive or procedural, applied in the process leading to the applicant's

17 conviction or sentencei

18 (B) the change in law was not reasonably foreseeable bv a

19 judge or a competent attorney:

20 (C) it is appropriate to retroactively apply the change in law

21 because the change in law requires observance o f procedures without

22 which the likelihood o f an accurate and fair conviction is seriously

23 diminished: and

24 ID) the failure to retroactively annlv the change in law

25 would result in a fundamental miscarriage o f justice, which is established

26 bv demonstrating that, had the change in law been in effect at the time of

27 the applicant's trial, a reasonable trier o f fact would have a reasonable

28 doubt as to the guilt o f the applicant:

29 (8) that the applicant should be allowed to withdraw a plea of

30 guilty or nolo contendere in order to correct manifest injustice as set out in

31 Criminal Rule 1 Kh)fD(ii): or
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#

1 co n v ic t io n  w a s  u sed  as  a  s t a tu to r i ly  r e q u i r e d  e n h a n c e m e n t  o f  [THAT] the sentence

2 imposed [EXCEEDED THE MAXIMUM AUTHORIZED BY LAW, OR IS

3 OTHERWISE NOT IN ACCORDANCE WITH THE SENTENCE AUTHORIZED BY

4 LAW];

5 (4) that there exists evidence of material facts, not previously presented

6 and heard, that requires vacation of the conviction or sentence in the interest o f justice;

7 (5) that the applicant’s [HIS] sentence has expired, that the

8 a p p l i c a n t ' s  [HIS] probation, parole, or conditional release h a s  [HAVE] been

9 unlawfully revoked, or that the a p p l ic a n t  [PERSON] is otherwise unlawfully held in

10 custody or other restraint;

11 (6) that the conviction or sentence is otherwise subject to collateral

12 attack upon any ground or alleged error heretofore available under any common law,

13 statutory or other writ, motion, petition, proceeding, or remedy; [OR]

14 (7) that

1b {Al there has been a significant change in law, whether

16 substantive or procedural, applied in the process leading to th e  applicant's

17 conviction or sentence;

18 (B) t h e  c h a n g e  in law  w a s  no t  r e a s o n a b ly  fo re s e e a b le  b v  a

19 ju d g e  o r  a  c o m p e te n t  a t to rn e y ;

20 (C) it  is a p p r o p r i a t e  to  re t ro a c t iv e ly  a p p ly  th e  c h a n g e  in law

21 b e c a u s e  th e  c h a n g e  in  law  r e q u i r e s  o b s e r v a n c e  o f  p r o c e d u r e s  w i th o u t

22 w h ich  th e  l ik e l ih o o d  o f  a n  a c c u r a t e  a n d  f a i r  co n v ic t io n  is s e r io u s ly

23 d im in i s h e d :  a n d

24 (D) th e  f a i lu re  to  re tro a c t iv e ly  a p p ly  th e  c h a n g e  in law

25 w o u ld  r e s u l t  in a f u n d a m e n ta l  m is c a r r i a g e  o f  ju s t ice ,  w h ic h  is e s ta b l i s h e d

26 bv  d e m o n s t r a t i n g  th a t ,  h a d  th e  c h a n g e  iin law  b e e n  in  e ffec t  a t  th e  t im e  o f

27 th e  a p p l i c a n t ' s  t r i a l ,  a  r e a s o n a b le  t r i e r  o f  fac t  w o u ld  h a v e  a r e a s o n a b le

28 d o u b t  a s  to  th e  g u i l t  o f  th e  a p p l ic a n t :

29 (8) t h a t  th e  a p p l i c a n t  sh o u ld  b e  a l lo w ed  to  w i t h d r a w  a  p lea  o f

30 gu il ty  o r  no lo  c o n te n d e r e  in o r d e r  to  c o r r e c t  m a n i fe s t  in ju s t ic e  a s  se t  o u t  in

31 C r im in a l  R u le  1 l (h ) ( l ) ( i i ) :  o r
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26

27

28

29

30

31

(9) that the applicant was not afforded effective assistance of 

counsel at trial or on direct appeal [, WHEN SUFFICIENT REASONS EXIST TO 

ALLOW RETROACTIVE APPLICATION OF THE CHANGED LEGAL 

STANDARDS; MAY INSTITUTE A PROCEEDING UNDER THIS RULE TO 

SECURE RELIEF].

* Sec. 31. Rule 35.1(c), Alaska Rules of Criminal Procedure, is amended to read:

(c) Commencement o f Proceedings -- Filing -- Service. A proceeding is 

commenced by filing an application with the clerk at the court location where the 

underlying criminal case is filed [OF THE COURT IN WHICH THE CONVICTION 

OCCURRED]. Application forms will be furnished by the clerk of court. An 

application must [MAY] be filed within the [AT ANY] time limitations set out in 

AS 12.72.020. The clerk shall open a new file for the application, promptly bring it 

to the attention o f the court and give a copy to the district attorney.

* Sec. 32. Rule 35.1(d), Alaska Rules of Criminal Procedure, is amended to read:

(d) Application — Contents. The application shall (1) identify the proceedings 

in which the applicant was convicted, (2) state the date shown in the clerk's certificate 

of distribution on the judgment complained of, (3) state the sentence complained of 

and the date of sentencing, (4) specifically set forth the grounds upon which the 

application is based, and (5) clearly state the relief desired. If the application 

challenges a Department of Corrections or Board of Parole decision, the 

application shall (1) identify the specific nature of the proceedings or challenged 

decision. (2) state the date of the proceedings or decision. (3) specifically set forth 

the facts and legal grounds upon which the application is based, and (4) clearly 

state the relief desired. Facts within the personal knowledge of the applicant shall 

be set out [FORTH] separately from other allegations of facts and shall be under oath. 

Affidavits, records, or other evidence supporting its allegations shall be attached to the 

application or the application shall recite why they arc not attached. The application 

shall identify all previous proceedings, together with the grounds therein asserted, 

taken by the applicant to secure relief from the conviction or sentence including any 

previous applications for post-conviction relief. Argument, citations and discussion 

of authorities arc unnecessary. Applications which are incomplete shall be returned
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1 to the applicant for completion.

2 * Sec. 33. Rule 35.1(e), Alaska Rules o f Criminal Procedure, is amended to read:

3 (e) Indigent Applicant.

4 £1) If the applicant is indigent, filing fees shall he paid under the
5 provisions o f AS 09.19 and [, TRANSCRIPT AND OTHER COURT COSTS SHALL

6 BE BORNE BY THE STATE. WHERE THE COURT DETERMINES THAT THE

7 APPLICATION SHALL NOT BE SUMMARILY DISPOSED OF ON THE

8 PLEADINGS AND RECORD PURSUANT TO SUBDIVISION (I) OF THIS RULE,

9 BUT THAT THE ISSUE RAISED BY THE APPLICATION REQUIRE AN

10 EVIDENTIARY HEARING,] counsel shall be appointed consistent with AS 18.85.100

11 to assist the applicant [INDIGENT APPLICANTS].

12 (2) W ithin 60 days o f court appointment under (e)(1) o f this rule.

13 counsel shall file with the court and serve on the prosecuting attorney

14 (A) an amended application or a notice that counsel will

15 proceed on the grounds alleged in the application filed bv the applicant:

16 or

17 (B) a certificate that counsel

18 (i) does not have a conflict o f interest:

19 (ii) has completed a review o f the facts and law in the

20 underlying proceeding or action challenged in the application:

21 (iii) has consulted with the applicant and, if

22 appropriate, with trial counsel; and

23 (iv) has determined that the application does not

24 allege a colorable claim for relief.

25 * Sec. 34. Rule 35.1(f)(1), Alaska Rules o f Criminal Procedure, is amended to read:

26 (1) The state shall file an answer or a motion within 45 days of

27 service o f an original, amended, or supplemental application filed by counsel or

28 hv an applicant who elects to proceed without counsel, or o f a notice o f intent to

29 proceed on the original application under (e)(2)(A) o f this rule. The applicant

30 shall have 30 days to file an opposition, and the state shall have 15 days to file a

31 reply. The motion, opposition, and reply may he supported by affidavit. [WITHIN9
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30 DAYS AFTER THE FILING OF THE APPLICATION, OR WITHIN SUCH 

FURTHER TIME AS THE COURT MAY FIX, THE STATE SHALL RESPOND BY 

ANSWER OR BY MOTION WHICH MAY BE SUPPORTED BY AFFIDAVITS.]

At any time prior to entry o f judgment the court may grant leave to withdraw the 

application. The court may make appropriate orders for amendment of the application 

or any pleading or motion, for pleading over, for filing further pleadings or motions, 

or for extending the time of the filing of any pleading. In considering a pro se [THE] 

application the court shall consider substance and disregard defects of form, but a pro 

se applicant will be held to the same burden of proof and persuasion as an 

applicant proceeding with counsel. If the application is not accompanied by the 

record of the proceedings challenged therein, the respondent may [SHALL] file with 

its answer the record or portions thereof that are material to the questions raised in the 

application.

* Sec. 35. Rule 35.1(f)(2), Alaska Rules of Criminal Procedure, is amended to read:

(2) If appointed counsel has filed a certificate under (e)(2)(B) o f this 

rule, and it appears to the court that the applicant is not entitled to relief, the 

court shall [WHEN A COURT IS SATISFIED, ON THE BASIS OF THE $

APPLICATION, THE ANSWER OR MOTION, AND THE RECORD, THAT THE 

APPLICANT IS NOT ENTITLED TO POST-CONVICTION RELIEF AND NO 

PURPOSE WOULD BE SERVED BY ANY FURTHER PROCEEDINGS, IT MAY] 

indicate to the parties its intention to permit counsel to withdraw and dismiss the 

application and its reasons for so doing. The applicant and the prosecuting attorney 

shall be given an opportunity to reply to the proposed withdrawal and dismissal. If  

the applicant files a response and the court finds that the application does not 

present a colorable claim, or if the applicant does not file a response, the court 

shall permit counsel to withdraw and [IN LIGHT OF THE REPLY, OR ON 

DEFAULT THEREOF, THE COURT MAY] order the application dismissed. If the 

court finds that the application presents a colorable claim, the court may [OR] 

grant leave to file an amended application or direct that the proceedings otherwise 

continue. [DISPOSITION ON THE PLEADINGS AND RECORD SHALL NOT BE 

MADE WHEN A MATERIAL ISSUE OF FACT EXISTS.]
#
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* Sec. 36. Rule 35.1(g), Alaska Rules of Criminal Procedure, is amended to read:

(g) Hearing — Evidence -- Order. The application shall be heard in, and 

before any judge of, the court in which the u n d e r ly i n g  c r im in a l  c a se  is filed 

[CONVICTION TOOK PLACE]. An electronic recording o f the proceeding shall be 

made. All rules and statutes applicable in civil proceedings, including pre-trial and 

discovery procedures are available to the parties e x c e p t  t h a t  A la s k a  R u le  o f  C ivil 

P r o c e d u r e  16.1 dues n o t  a p p ly  to  p o s t -c o n v ic t io n  r e l i e f  p ro c e e d in g s . The court 

may receive proof by affidavits, depositions, oral testimony, or other evidence. U nless  

o th e rw is e  r e q u i r e d  bv  s t a tu t e  o r  c o n s t i tu t io n ,  th e  a p p l i c a n t  b e a r s  th e  b u r d e n  o f  

p ro v in g  all  f a c tu a l  a s s e r t io n s  by  c l e a r  a n d  c o n v in c in g  ev id en ce .  The court may 

order the applicant brought before it for the hearing o r  allow th e  a p p l i c a n t  to 

p a r t i c ip a t e  te le n h o n ic a l lv  o r  bv  v id eo  c o n f e r e n c in g . If the court finds in favor of 

the applicant, it shall enter an appropriate order with respect to the conviction or 

sentence in the former proceedings, and any supplementary orders as to rearraignment, 

retrial, custody, bail, discharge, correction of sentence, or other matters that may be 

necessary and proper. The court shall make specific findings of fact, and state 

expressly its conclusions o f law, relating to each issue presented. The order made by 

the court is a final judgment.

* Sec. 37. Alaska Rule o f Criminal Procedure 35.1(h) is repealed.

* Sec. 38. Notwithstanding any other provision of this Act, a person whose conviction was 

entered before July 1, 1994, has until July 1, 1996, to file a claim under AS 12.72.

* Sec. 39. (a) Section 1 of this Act has the effect of amending

(1) Alaska Rule o f Civil Procedure 3, by providing that a prisoner may not 

commence litigation against the state until the prisoner has paid the filing or obtained an 

exemption from those fees;

(2) Alaska Rule o f Civil Procedure 16.1, by providing that the automatic 

disclosures o f that rule do not apply to litigation against the state by a prisoner;

(3) Alaska Rule of Civil Procedure 65, by restricting the availability of 

injunctive relief in litigation against the state by a prisoner;

(4) Alaska Rules of Appellate Procedure 204 and 403, by altering the 

procedure for appeals and petitions for review in litigation by the state by prisoners; and
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1 (5) Alaska Rule o f Appellate Procedure 603, by restricting the availability of

2 stays in appeals by a prisoner to the superior court of disciplinary decisions of the Department

3 o f Corrections.

4 (b) In this section, "prisoner" and "litigation against the state" have the meanings

5 given in AS 09.19.100, added by sec. 1 of this Act. w , w ?
/ s  •/£/+ ^ \ °  11 V

6 * Sec. 40. Sections 1 - 14 and 38 of this Act take effect only if secs. 15-37 and ̂  of this

7 Act take effect.

8 * Sec. 41. If this Act takes effect, it takes effect July 1, 1995.

I.. P -L jL / ,  [ C > L(
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T o n y  K n o w l e s
GOVERNOR

State of A laska
OFFICE OF THE GOVERNOR

J u n e a u

F ebruary  27, 1995

P.O. Box 110001 
Juneau. Alaska 99B11-0001 

(907) 465-3500 
Fax (907) 465-3532

The H onorab le  Gail Phillips 
Speaker o f  the H ouse  
Alaska S tate Legis la ture  
State Capitol 
Juneau , A K  99801-1182

D ear Speaker  Phillips:

U nder  the au thority  o f  art. Ill, sec. 18, of the A laska Constitu tion, I am transm itting  a bill 
re la ting  to paren ta l partic ipation and accountability , and the en fo rcem en t o f  restitution 
orders, in ju v e n i le  de linquency  proceedings. This bill am ends the statutes govern ing  
orders in de linquency  proceedings to authorize  the court to require  that parents  o r  
guard ians o f  ju v e n ile  offenders  personally  partic ipate  in trea tm ent w hen  appropria te , to 
require  a t tendance  o f  those  persons at hearings that concern their children, and to require 
that parents  be respons ib le  for paym ent of restitution for harm  caused  by  the ir  children. 
The bill a lso  specifies  tha t the recipient of such a restitution o rder  m ay enforce paym ent 
under the civil code, AS 09.35. as if the o rder  w ere a civil judgm ent.

This bill is in tended  to increase the effectiveness of the juven ile  ju s tice  system  by  
increasing  parental or guardian involvem ent and  responsibility . Juvenile  courts curren tly  
lack au thority  to com pel parents or guard ians to engage in trea tm ent even  though the 
parent 's  or guard ian 's  behav ior  may be associated  with the juven ile 's  delinquen t behavior. 
The bill not on ly  requ ires  parental or guard ian  participation in trea tm ent, bu t also contains 
a provision that m akes  the parent or guardian responsible for covering  the cost o f  that 
treatm ent, e i ther  through using insurance or o ther such resource, or paying  for the 
treatment. U n d e r  certain  circumstances, if the D epartm ent o f  H ealth  and Social S en d ees  
pays for the treatm ent, that department may claim the parent's  or guard ian 's  perm anent 
fund div idend in re im bursem ent. It is in tended that the provisions in this bill will be 
enforceable  by the con tem pt powers of the court under AS 09.50.

The provision  in sec. 4 o f  the bill, which will allow enforcem ent o f  a restitution order  
under the civil code, paralle ls  a provision that already exists in AS 12.55.051 o f  the 
crim inal code  for resti tu tion  orders entered in adult cases. This will simplify' the process



for collection under such a restitution order. A  victim o f a crime perpetrated by a juvenile 
w ill be able to seek  recovery under a restitution order even after the juvenile reaches age 
18 and the ju ven ile  court typically w ould no longer have jurisdiction over that person.

I urge your favorable action on this bill.

The Honorable Gail Phillips
February 27, 1995
Page 2

Sincere



/

D e p a r t m e n t  o f  L a w  

P r o p o s e d  A m e n d m e n t  t o  

H B  202 ( P a r e n t a l  A c c o u n t a b i l i l t y )

Page 5, line 12: Add the following after the semi-colon:

however, a parent of a minor who is a runaway or missing person is 

not liable under this subsection for the acts of the minor that are 

committed bv the minor after the parent has made a report to a law 

enforcem ent agency, as authorized bv AS 47.10.141(a). that the minor 

has run awav or is missing: "runaway or missing minor" means a 

m inor who a parent reasonably believes is absent from the m inor’s 

residence for the purpose of evading the parent or who is otherwise 

missing from the m inor’s usual place of abode without the consent of 

the parent.
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T h e  H o n o r a b l e  G a i l  P h i l l ip s  

S p e a k e r  o f  th e  H o u s e  

A la s k a  S ta te  L e g i s l a tu r e  

S ta re  C a p i to l  

J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  S p e a k e r  P h i l l ip s :

U n d e r  th e  a u t h o r i t y  o f  a n .  III. sec .  18, o f  th e  A la s k a  C o n s t i tu t io n ,  I a m  t r a n s m i t t i n g  a bill 

r e l a t in g  to  p a r e n t a l  p a r t ic ip a t io n  a n d  a c c o u n ta b i l i ty ,  and  th e  e n f o r c e m e n t  o f  r e s t i tu t io n  

o rd e r s ,  in  j u v e n i l e  d e l in q u e n c y  p ro c e e d in g s .  T h is  bill a m e n d s  th e  s ta tu te s  g o v e r n in g  
o r d e r s  in  d e l i n q u e n c y  p r o c e e d in g s  to  a u th o r i z e  th e  co u r t  to r e q u i r e  th a t  p a r e n t s  o r  

g u a r d i a n s  o f  j u v e n i l e  o f f e n d e r s  p e r s o n a l ly  p a r t i c ip a te  in t r e a tm e n t  w h e n  a p p r o p r i a t e ,  to 

r e q u i r e  a t t e n d a n c e  o f  th o s e  p e r s o n s  at h e a r in g s  th a t  c o n c e rn  t t e i r  c h i l d r e n ,  a n d  to  r e q u i r e  

t h a t  p a r e n t s  b e  r e s p o n s ib l e  fo r  p a y m e n t  o f  re s t i tu t io n  for h a rm  c a u s e d  b y  th e i r  c h i ld re n .  
T h e  bill  a l s o  s p e c i f ie s  th a t  th e  r e c ip ie n t  o f  s u c h  a re s t i tu t io n  o r d e r  m a y  e n f o r c e  p a v m e n t  

u n d e r  t h e  c iv i l  c o d e ,  A S  0 9 .3 5 .  as i f  th e  o r d e r  w e r e  a c iv il  j u d g m e n t .

T h i s  b i l l  is  i n t e n d e d  to in c r e a s e  th e  e f f e c t iv e n e s s  o f  the j u v e n i l e  ju s t i c e  s y s t e m  b y  

i n c r e a s i n g  p a r e n t a l  o r  g u a r d ia n  in v o lv e m e n t  a n d  re s p o n s ib i l i ty .  J u v e n i l e  c o u r t s  c u r r e n t ly  

l a c k  a u t h o r i t y  to  c o m p e l  p a r e n ts  o r  g u a r d ia n s  to  e n g a g e  in t r e a tm e n t  e v e n  th o u g h  th e  

p a r e n t 's  o r  g u a r d ia n 's  b e h a v io r  m a y  b e  a s s o c ia te d  w ith  the  j u v e n i l e 's  d e l i n q u e n t  b e h a v io r .  

T h e  b i l l  n o t  o n ly  r e q u i r e s  p a re n ta l  o r  g u a r d ia n  p a r t ic ip a t io n  in t r e a tm e n t ,  b u t  a l s o  c o n ta in s  
a  p r o v i s i o n  th a t  m a k e s  th e  p a r e n t  o r  g u a r d ia n  r e s p o n s ib le  fo r  c o v e r in g  th e  c o s t  o f  th a t  

t r e a t m e n t ,  e i t h e r  th ro u g h  u s in g  in s u ra n c e  o r  o t h e r  su ch  r e s o u rc e ,  o r  p a y i n g  f o r  th e  

t r e a t m e n t .  U n d e r  c e r ta in  c i r c u m s ta n c e s ,  i f  th e  D e p a r tm e n t  o f  H e a l th  a n d  S o c ia l  S e rv ic e s  

p a y s  f o r  t h e  t r e a tm e n t ,  th a t  d e p a r tm e n t  m a y  c la im  the  p a re n t 's  o r  g u a r d ia n 's  p e r m a n e n t  
f u n d  d i v i d e n d  in  r e im b u r s e m e n t .  It is i n t e n d e d  th a t  the p ro v i s io n s  in th i s  b i l l  w i l l  b e  

e n f o r c e a b l e  b y  th e  c o n te m p t  p o w e rs  o f  th e  c o u r t  u n d e r  AS 0 9 .5 0 .

T h e  p r o v i s i o n  in  sec .  4 o f  th e  bill, w h ic h  w i l l  a l l o w  e n f o r c e m e n t  o f  a r e s t i t u t io n  o r d e r  

u n d e r  t h e  c iv i l  c o d e ,  p a r a l le ls  a p ro v is io n  th a t  a l r e a d y  ex is ts  in A S  1 2 .5 5 .0 5 1  o f  th e  

c r im in a l  c o d e  f o r  re s t i tu t io n  o rd e rs  e n te r e d  in a d u l t  ca ses .  T h i s  w il l  s im p l i f y  th e  p ro c e s s
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0 0 7 ) 465-3500 
Fax 007 )465 -3532

GOVERNOR'S TRANSMITTAL LETTER



for collection  under such a restitution order. A victim o f a crime perpetrated by a juvenile  
w ill be able to seek recovery under a restitution order even after the juvenile reaches age 
18 and the juven ile  court typically would no longer have jurisdiction over that person.

I urge your favorable action on this bill.

The Honorable Gail Phillips
February 27, 1995
Page 2

Sir

T o n /jy h c
Governor
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H o n o ra b le  T ony K now lec
G overn or
S t a t e  o f  A la s k a
S t a t e  C a p i t a l  B u i ld in g
J u n e a u , AK 9 9 8 0 1

D ear G ov. K n o w le s !

V ic t im s  f o r  J u s t i c e  <VFJ> w ould  l i k e  t o  t a k e  t h e  t im e  t o
th a n k  you  f o r  in t r o d u c in g  HB 201 and HB 2 0 2 .

HB 201 w i l l  h o p e f u l l y  r e d u c e  t h e  r i v e r  o f  f r i v o l o u s  l a w s u i t s  
f i l e d  by p r i s o n e r s ,  o s  w e l l  a s  s t r e a m l in in g  t h e  a p p e l l a t e  
p r o c e s s .  By d o in g  s o ,  t h e  sy ste m  w i l l  becom e m ore e f f i c i e n t  
and f a r  m ore f r i e n d l y  t o  t h e  v ic t i m s  o f  c r im a , who m ore o f t e n  
th a n  n o t  do n o t  h a v e  t h e  t im e  t o  le a r n  how t h e  v a r io u s  
s y s t e m s  w i t h i n  ou r  j u d i c i a l  p r o c e s s  w ork . " J u s t i c e  d e la y e d  
i s  j u s t i c e  d e n ie d "  i s  a c o m p la in t  t h a t  VFJ i s  v e r y  f a m i l i a r  
w it h i  M o s t ly ,  t h e  d e la y s  in  a c a s e  o r e  due t o  t h e  o v erw o rk ed  
c o u r t  s y s t e m ,  and by e l im in a t in g  many o f  t h e  f r i v o l o u s  
l a w s u i t s ,  ws w i l l  b e  a b le  t o  d e l i v e r  j u s t i c e  t o  b o th  t h e
v i c t i m s  and t h e  com m unity a t  la r g e  in  a m ore t i m e l y  f a s h i o n ,

HB 2 0 2 , d e a l i n g  w ith  p a r e n t a l  r e s p o n s i b i l i t y  f o r  b o th  a c t i o n s  
o f  t h e i r  c h i l d r e n ,  and r e s t i t u t i o n ,  i s  lo n g  o v e r d u e *  U n le s s  
we a s  a s o c i e t y  f o r e s  b o th  j u v e n i l e s  t o  a c c e p t  r e s p o n s i b i l i t y  
f o r  t h e i r  a c t i o n s ,  and p a r e n t s  t o  f a c e  t h e i r  r e e p o n s l b i l i t y  
a s  p a r e n t s ,  w e w i l l  h a v e  a v e r y  d i f f i c u l t  t im e  o f  stem m ing  
t h e  e v e r g r o w in g  t i d e  o f  j u v e n i l e  c r im e . T h is  b i l l  w i l l  g i v e  
th u  l a t i t u d e  t o  ju d g e s  t o  make t h e  p a r e n t s  e ta n d  up and t a k e  
n o t i c e  o f  w h a t t h e i r  c h i l d r e n  a r e  d o in g .  I t  w i l l  f o r c e  
p a r e n t s  t o  l e a r n  n o t  o n ly  t h e  n i t t y  g r i t t y  d e t a i l s  o f  t h e i r  
k id s  a c t i v i t i e s ,  b u t a l s o  t o  p o s s i b l y  s h o u ld e r  som e o f  t h e  
f i n a n c i a l  b u r d e n .

I t  i s '  o f t e n  s a i d  t h a t  you  c a n n o t  l e g i s l a t e  m o r a l i t y ,  and t h a t  
i f  p a r e n t s  d o n ' t  c a r e  a b o u t  t h e i r  k i d s ,  th e n  t h e r e  i s  n o th in g  
t h e t  g o v e r n m e n t ca n  d o  t h a t  w i l l  make th em . A lth o u g h  t h i s  
may b e  p a r t i a l l y  t r u e ,  we a s  c i t i z e n s  owe i t  t o  t h e  v i c t i m s  
o f  c r im e  t o  t r y  and e d u c a t e  th e  p a r e n t s  o f  j u v e n i l e  c r i m in a l s  
w hat t h e  im p a c t  t h a t  t h e i r  c h i l d  haa had on  t h e  oom m unlty .

R alph  S a m u e ls  
V ic t im s  f o r  J u s t i c e

619 E . F i f th  A venue  • A n cho ra g e , A K  99501  * Phone t (9 07 ) 2 7 8 -0 9 7 7  •  Fax: (9 0 7 ) 2 58 -0740
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The crime bili
G o o d  i d e a s ,  b u t  m o r e  a r e  n e e d e d W i_• • • , • v ..*  r
— C r im e  h i t s  u s  a l l .  M a y b e  o u r  c a r  h a s  b e e n !  s to le n . ’ ,
M aybe l'.w .e  (k n o w  s o m e b o d y  • w h o s e  h o m e ' h a s  fibeen   ̂
b r o k e n  in t o ,  w h o  U ve s  w i t h  a  f a m i l y  m e m b e r  .w h o  has,'1
b e e n  a s s a u lt e d  —  o r  l i v e s  w i t h o u t  a  , f a m i ly 'm e m b e r  , , .  . , , r
’w h o 's .b e e n  m u rd e re d . - ‘ " i a-Ah- . V' ci  • . - • 'T h e .b i l l . f o l lo w s  th e  F e d e ra l G u n - F r e e  S c n o o ls  Ac

.W e p a y  m o r e  p r o p e r t y  t a x .  f o r  p o lic e  p r o t e c t i o n ,*  o r !  r e Qu r̂e  s c h o o l . d i s t r ic t s  .to  e x p e l  f o r  o n e  y e a r
w o r r y  m o r e  w h e n  w e  d r i v e  t o  t h e  s to re  a f t e r  d a r k  fo r . : s tu d e n t  w h o  b r in g s  a  g u n  to  s c h o o l .  A lm o s t  a n y tm r . 
a  g a l lo n  o f  m i lk .  N o b o d y ’ s f a m i l y  e scap e s  c o m p l e t e l y 1? w o r t h  d o in g  to  k e e p  k id s  w i t h  g u n s  f r o m  r o a m :r .  I  
»• - T h e  o n e s  d o in g  th e  t h i e v in g ,  th e  d ru g  d e a l i n g  a n d  h a l ls  a t  s c h o o l, b u t  th e y  11 h a v e  l o t s  o f  f r e e  t im e  . 

' .th e  m u rd e r in g  c om e  f r o m  f a m i l i e s ,  t o o . T h e  c r im e  b i l l  f i l l  ’ s o m e w h e re  (m a y b e  in  y o u r  n e ig h b o r h o o d ? ) .  T . :  
' th a t  G o v ' T o n y  K n o w le s  d e l i v e r e d  to  t h e  le g i s la t u r e  ^ i l l  d o e s n  t  s a y  w h a t  w e l l  d o  w i t h  th e s e  k id s  a r t e
t j i i s  p a s t  M o n d a y  a c k n o w le d g e s  th a t  c r im e  is  a  f a m i ly  v e  b e e n  e x p e l le d . , : .  • • . . . . . . .

' p r o b le m .1;:^ -- -.:'-''-. •• .* •• -T h e g o v e r n o r ’ s b i l l  a ls o  a d d re s s e s  a d u lt s  w h o  d r i r .
.. . • T he  g o v e r n o r  h a s  a  lo n g  l i s t  o f  v a lu a b le  id e a s  f o r  d r iv e .  P e o p le  w i t h  d r u n k e n - d r i v in g  c o r .v .c t io r .s  ..
d e m a n d i n g - fm o r e ' ^ r e s p o n s i b i l i t y  f r o m  j u v e n i l e  1 o t h e r  3 ta te s  “  e v e n  w h e r e  d e f in i t i o n s  o f  D W . d i f f e r  -  
c r im in a ls ' - 'a n d  ’ t h e i r  .’ f a m i lie s ."  'H e ’ s ■ t r y i n g  •• tp 'td o -'it .1] w o u ld  h * v e  t h e i r  c o n v ic t io n s  c o u n t  t o w a r d  A la s k a  
in e x p e n s iv e ly ,  w i th o u t  s t u f f i n g  m o r e  b o d ie s  i n t o  o u r i  m a n d a t o r y  m in im u m  . s e n te n c e s  f o r  r e p e a t  D  

.o v e r c r o w d e d  p r is o n s . H e ’ s o f f  t o  a g o o d  s t a r t ,  b u T h e  1 C0“ V*C^ 0DS' j . r ' ' ' :
• c o u ld  o f f e r ’m o r e  id e a s  f o r . h e lp i n g  s to p  y o u t h ,  c r im e .  * 'O ne  p r o v i s i o n  t h a t  m a n y  t a x p a y e r s  w L .  no  d cu~  
‘.b e fo r e  i t . ’ s t a r t s .  c t ie e r w o u ld  cu t d o w n  o n  " f r i v o l o u s  a n d  r e c r e a t i o n a l
§ t . T h e ' ; g < ^ e r n o r ’ s ' b m “ u s e M ^ r ’ s r i i c ^ s e ^ s :': an ': l i t i g a t i o n ; b y  • in m a t e s . ’- 'A la s k a - 'n o w  h a s  f o u r  s : a :
■ in e x p e n s iv e  -w e a p o n  - a g a in s t  - ju v e n i le '  c r im e .* 'T e e n s l a t t o r n e y s  w o r k in g  fu l l - t im e  w i t h  p r i s o n e r  l i t i g s t i c

— ..a n d  th e  c ase  lo a d  h a s  g ro w n  b y  4 0  p e rc e n t  in  tr. 
a .y e a r s : . ’v -t .
j i n g  n o m in a l f i l i n g  fe e s  t o  d e t e r  n u is a n c e  s u it , 

g o o d  Id e a , b u t  .'we m u s t  b e  c a r e f u l  t o  le t  p r i s o n e r  
j i t im a t e  g r ie v a n c e s  in  c o u r t .  O u r  ju s t ic e  s y s ie r . 
‘ p e r fe c t .- , V

■ Know les’ - b i l l  is  a  g o o d  s t a r t  t o  d e a lin g  w i t .  
tth 'a t s o m e b o d y  rw h o  p a c k s  'a  gLm  i l l e g a l l y ' i s ‘ g o i n g g r o w i n g  c r im e  p r o b le m  e v e n  th o u g h  a v ie . 
;b e 's t o p p e d  ' ' f r o m  “ d r i v in g  ' .b e c a u se  'h e  o r  s h e  ' 'd o e s n 't * -e le m e n t  _ « p r e v e n t i o n ' - . i s  m i s s i n g . ;  W o u ld n ’ t i :  fc
‘ h aV e 'th e  p r o p e r  p ie c e  o f  p a p e r T v lm l f a c t / i t . s e e m s ' l i k e l y V ' ^ a t " i f  w e  c o u ld ,  f i g u r e - o u t  ..w h a t  k i d s  a n d  t h e ; 
a i  a. j . __________• ________ * *' ' v ___  ’ • m  11 i o c  n o o ^  h a f n  p o  t V i  o v  c f  a  r +  n  cr? n  a  n - o c r n n c  -

ie t o ;let your-legislators k n o w  w h a t  y o u  think.

••them h a d  b e e n  to m o r e  s c h o o l  c o n f e r e n c e s ^ a n d  h o c k e y -  

j. games,' chances'are. t hey w o u l d n ’t'need to.'be;in'court? 

,.now.-'There’s n o t h i n g  like a  thre a t  to the p o c k e t b o o k ?

!?.by their children, h o w  d o  c h i l d r e n  learn that!,they are 

‘•responsible for their o w n  actions? T h e - l a w ^ m u s t - . n o t

’.be used as 'an o p p o r t u n i t y  for .vengeful adolescents to 

(.hurt ‘the i r‘parents. *
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CS FOR HOUSE JOINT RESOLUTION NO. 9(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES JAMES, Kubina. Therriault, Mulder

A RESOLUTION

Requesting the governor to file suit in the United States Supreme Court against 

the United States government alleging violations of the civil rights of Americans 

listed as prisoners of war or missing in action in Southeast Asia, demanding that 

documents concerning these individuals be released; and requesting the other states 

to join in this suit.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS there is continuing controversy concerning Americans who were listed 

as prisoners o f war (POW) or missing in action (MIA) while serving in the Southeast Asian 

nations of Vietnam. Laos, and Kampuchea (formerly Cambodia); and

WHEREAS the United Slates government has stated that all of our POWs have been 

returned: and

W HEREAS a top secret Vietnamese report dating from 1972 by General Tran Von 

Kwang, Deputy Chief of Staff for the North Vietnamese Army reported that in September of 

1972 Hanoi held 1,205 American prisoners: and

WHEREAS only 591 American POWs have been released under the 1973 Peace

WORK ")RAFT D R A FT
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Settlement '\hich means that, based on tJeneral Kwang’s own. report, al least b I I POWs were 

not returned or accounted lor; and

WHEREAS Vietnamese nationals who have moved to the United States have reported 

the appearance of American prisoners still being held in Southeast Asia; and

W HEREAS Boris Yeltsin, President of Russia. let it be known that the Soviet Union 

took members of the American armed forces into the former Soviet Union during the Vietnam 

War and that there is no adequate explanation of the whereabouts o f these Americans; and 

W HEREAS there are still hundreds of documents concerning this issue held by the 

United States Department of Defense that have not been released to the public, yet individuals 

within the federal intelligence agencies have tried to discredit information concerning the 

existence of American POWs instead of demanding a full accounting from Vietnam, Laos, 

Kampuchea, North Korea, China, and the former Soviet Union; and

W HEREAS there are two missing and unaccounted for servicemen in Southeast Asia 

from Alaska; and

W HEREAS the right to liberty—that inherent and inalienable right endowed by our 

Creator, as guaranteed by the Declaration o f Independence and the Constitution of the United 

States—is being denied to any American being held prisoner as a result o f the Vietnam War; 

and

W HEREAS the executive branch of the federal government has not even attempted 

to negotiate the release of Americans that may still be held prisoner as a result o f the war in 

Southeast Asia and is not actively searching for remaining Americans; and

W HEREAS the lower courts of the federal judiciary have not granted relief to 

American soldiers listed as POWs or MLAs; and

W HEREAS the United States Supreme Court is the last bastion that an American 

citizen has for redress of grievances and protection of constitutional liberties; and

W HEREAS the United States Constitution in art. Ol, sec. 2, states, "In all Cases 

affecting Ambassadors, other public Ministers and Counsels and those in which a State shall 

be a Party, the Supreme Court shall have original Jurisdiction.";

BE IT RESOLVED that the Alaska State Legislature respectfully requests the 

governor to authorize suit in the United States Supreme Court against the United States 

government, especially the Department of Defense and the intelligence agencies, and against

WORK D R A FT  WORK D R AFT WORK D R AFT
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the ambassadors’or other public’ ministers and*counsels of die governments n| Vietnam, Laos, 

Kampuchea,. Russia, North Korea, and China, alleging violations of the civil rights of the 

people of Alaska, and especially alleging the violation of the right to life, liberty, and the 

pursuit of happiness of Thomas E. Anderson, USMC, and Howard M. Koslosky, USN; and 

be it

FURTHER RESOLVED that the lawsuit demand that the Department o f Defense, u<: 

intelligence agencies, and the governments of Vietnam, Laos, Kampuchea, Russia, North 

Korea, and China be ordered to turn over all documents concerning Americans listed as POWs 

or MIAs as a result of the Vietnam War; and be it

FURTHER RESOLVED that the lawsuit is not intended to solicit a ruling or an 

opinion definitively declaring the POW/MLA issue moot, but rather, it is intended to seek a 

mandate that all documents and other information concerning POWs and MIAs be released 

to the public so that the fate or location o f all members of the service who were POWs or 

MIAs may be proven beyond a reasonable doubt; and be it

FURTHER RESOLVED that the Alaska State Legislature respectfully requests tha- 

other 49 states of the United States to join in this action on behalf of their citizens being held 

in captivity as a result o f the war in Southeast Asia.

COPIES of this resolution shall be sent to the Honorable Bill Clinton, President of the 

United States; the Honorable Al Gore, Jr., Vice-President of the United States and President 

of the U.S. Senate; the Honorable Strom Thurmond. President Pro Tempore o f the U.S. 

Senate: to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and 

the Honorable Don Young, U.S. Representative, members of the Alaska delegation in 

Congress; and to the governors and the presiding officers of the houses of the legislatures o f 

each of our sister states.

Wui?K DRAFT WORK DRAFT WORK DRAFT
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April 3, 1995

Analysis HB 130, version D.

HB 130 is a reflection of the public concerns created when the Legislature delegates 
authority to create laws, v/ithout review or approval by an elected official.

HB 130 does not solve everything wrong with the regulation process. It has been 
streamlined and is a product of many conversations with the administration, the 
Department of Law, and the private sector. There is more to do.

HB 130 achieves three things:

1) Places an elected official at the top of the process of creating regulatory law.

2) Carries the public comment process one step further, establishing a track for 
the use or rejection of written public comments.

3) Prohibits ADEC from outlawing an activity by regulation instead of by 
legislation. The agency is not allowed to create regulations that raise the cost of 
compliance so high a person can no longer afford to conduct a legal activity.

Section by section analysis:

Section 1.
Closes the loop between the Legislative Regulation Review Committee and the 
elected official over viewing regulations. The Regulation review committee comments 
become one of the reasons the governor of Lieutenant Governor can return a 
regulation to an agency.

Section 2.
H o u se  k e e p in g , la n g u a g e  a d d e d  to re fe r to  Section  3.



HB 130\D
P a g e  2.

Section 3.
The governor is established as the elected official responsible for regulations. The 
governor may only delegate this authority to the Lieutenant Governor. This review 
occurs after the regulations are adopted by the "line" agencies. Boards and 
Commissions are exempt from this review.

I believe the legislature must clearly place an elected official at the top of the 
regulatory food chain. The Legislature has the authority to delegate rule making 
authority. With the delegation of authority we must also delegate responsibility. This 
responsibility must stop in the Governor or Lt. Governor's office, not an appointed 
commissioner, director, of staff person at the bottom of the chain of responsibility.

As Legislators we must take a draft of a bill in front of a committee for a hearing. This 
hearing includes both review and approval of the bill. Regulators do not have to get 
anyone's approval. They are now just required to hold a hearing. Period. They are 
not even required to respond to the testimony they hear. No additional changes need 
be considered.

Section 4.
HB 130 requires agencies, after the public hearing period has ended, to record the 
use or rejection of written public comments.

This is needed to eliminate the "black hole" effect people feel after testifying at a 
hearing. It should help reduce the frustration people feel with a system that seems to 
ignore their efforts to input testimony. It is not an expense, it is a courtesy.

It is true that some agencies respond to public comment, and it is true that no one 
knows how or what comment they responded to. HB 130 accomplishes this task.

Section 5. 6. 7.
Housekeeping.



HB 130\D
P a g e  3.

Section 8.

Economically Feasible:

In response to suggestions from the administration we shifted from a blanket 
requirement that all regulations be "economically feasible" to just one agency. As the 
administration pointed out, the Department of Natural Resources, Division of 
Governmental Coordination, and several other agencies, are natural targets for such a 
requirement.

In this version we are limiting the requirement for "economically feasible" regulations 
to the Department of Environmental Conservation.

HB 130 stops the Department of Environmental Conservation from outlawing an 
activity by simply raising the cost of complying with regulations so high that it is out of 
the reach of most persons.

Criminal laws are quite clear. The Legislature prohibits many activities, including 
robbery, burglary, etc. These activities are proscribed by Law, by the Legislature.

Agencies, however, are supposed to regulate lawful activities. Regulations are not 
supposed to prohibit people from lawful activities. Yet they do. They do so by raising 
the cost of compliance, or setting requirements that cannot be attained.
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Bill Version: HB lmh
1995 LEGISLATIVE SESSION (H) pub|jsh 5^ 77/"//^Revision D a t e : __________________________________________________________Dept. A ffe cte d : Public Safety____________________Title: . "An.Act clarifying 'previously,COnviclgd'-for  D P S S ta te w id e  Snnnnrfdeterm ining rencat offenders of the D .W .I. Law s.  Com ponent: C o m m issio n er’s O fficeSp o n so r: Governor________________________________________________  _____________________________________
Requestor: ___________________________________________________ COMPONENT SERIAL NO. 0 5 2 3

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)
OPERATING FY 96 FY 97 FY 98 FY 99 FY 0 0 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0- •0- 0- -0- -0- -0-

CAPITAL EXPENDITURES -0- 0- 0 - -0- -0- 0-

CHANGE IN REVENUES { ) 
Revenue Code

-0- •0- 0 - -0- -0- -0-

FUNDING: (Thousands of Dollars)
1 0 0 2  Federal Receipts
10 0 3  GF Match
1 0 0 4  GF
10 0 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Other
TOTAL -0- 0- -0- -0- -0- -0-

Estimate of current year (FY 95 ) impact: $ 
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary I
No fiscal impact is anticipated to the Department of Public Safety

Prepared By: 
Division:

Lee.Aiui-Lucas. SparfaCAjsisiar.i to tba CommmionAr-C n m m is s io n e r V O fflc e
Approved by Commissioner: 
Agency:

XRonald L. O tte  Dent, nf Pnhlic Sa fe ty
Phone:
Date:

Date:
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No.__
Bill V e r s i o n : : o j

STATE OF ALASKA
1995 LEGISLATIVE SESSION

(H) Publish Date: 2/27/95

Revision D a t e : ___________________________________________________
Title: ’ ...revocation ol a minor’s license to drive...
illpqal use or possession of a firearm.*

Dept. Affected: 
‘ BRU: _
Component:

Department of Law
Prosecution
All

Sponsor:
Requester:

Rules By the Governor's Request
Governor's Office/OMB

Expenditures/Revenues

.COMPONENT SERIAL NO. 

(Thousands of Dollars)

0 0 8 5 - 0 0 9 0

OPERATING EXPENDITURES FY 9 6 FY 9 7 FY 9 8 FY 9 9 FY 0 0 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0
CAPITAL EXPENDITURES

ICHANGE IN REVENUES!"

FUND SOURCE (Thousands of Dollars)
1 0 0 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF
100 5  GF/Program Receipts
1 0 0 6  GF/MHTIA
Other
TOTAL 0 .0 0 .0 0 .0 0 . 0 0 . 0 0 .0
Estimata of any currant year (FY95) cost: * 0 . 0
POSITIONS
FULL-TIME 0 .0 0 .0 0 .0 0 .0 0 . 0 0 .0
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This bill am ends the sta te 's "u se it, lose it" law , AS 2 8 .1 5 .1 8 5 ,  to provide fo r the revocation o f a juvenile's 
driver's license, privilege to drive, o r privilege to obtain a driver's license if the juvenile is convicted or 
adjudicated o f  an o ffense that involves the illegal use or possession o f a firearm . The revocation o f a license is 
primarily an adm inistrative process within the Department o f Public Sa fe ty . The Department o f Law 's 
involvement consists o f representing the Department o f Public Sa fe ty  (when needed) in an appeals hearing to 
review a revocation . Such involvement, since the state 's revocation penalties to ok  e ffec t, regarding alcohol and 
drugs, has been minimal. Consequently, a fiscal impact is not expected.

Prepared by: 
Division:

Richard I. Pcgues, Director r j_______
Administrative Servic

Approved by C om missioner: 
Agency: __________

Bruce M. Botelho, Attorney General

Phone:.
Date:.
Date:

4 6 5 - 3 6 7 2
2 /1 6 /95
2 /1 6 /95

Department of Law
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T o n y  K n o w l e s  
G o v e r n o r

p  O. Bo* 110001 
Juneau. Alaska 99811-0001 

1907) <165-3500 
Fax (907) 465-3532

h e

State of A laska
OFFICE OF THE GOVERNOR

J u n ea u

F ebruary  27, 1995

T he H onorab le  Gail Phillips 
Speaker o f  the H ouse 
A laska State Legislature 
State Capitol 
Juneau , A K  99801-1182

D ear S peaker Phillips:

U n d er  the authority  o f  a n .  Ill, sec. 18, o f  the Alaska C onstitu tion, 1 am transm itting a bill 
re la ting to the m eaning  o f  the phrase  "previously  convicted" fo r  purposes o f  this state's 
driv ing  w hile  in toxicated (D W I) laws. A laska law tries to d iscourage repeat offenders  by  
trea ting  them  m ore harsh ly  than first o ffenders . In keeping  with this pub lic  policy, the 
m andato ry  m inim um  sen tences  for second, third, and  subsequen t drunk driving offenses 
require  m ore  ja il time, h ighe r  fines, and longer revocations o f  driving privileges. A  
repea t D W I offender a lso  is subject to forfeiture  o f  the vehicle or aircraft involved  in the 
com m iss ion  o f  the offense , and  is p rec luded  from being granted  limited license priv ileges 
during  the time that person 's  driver's l icense  is revoked.

In B urnette  v. M unicipality  o f  A nchorage. 823 P .2d 10 (Alaska App. 1991), an A laska 
court held  that a defendan t w ho  had a p r io r  DWI conviction  from O regon w as not sub ject 
to A laska’s enhanced m anda to ry  m in :m um  sentence to r  second c t ten ses  because  O re gon's 
pwn aw^wa.sless restric tive than Ajaska!s-law^_In O regon, and  m any o the r  states, a 
person  is presum ed in tox icated  if there is m ore than .08 percent by w eigh t o f  a lcohol in 
the person 's  b lood (B A C ). A laska still u ses  the . 10 percent BA C standard. B ecause  it is 
possib le  for a person in O regon  o r  one o f  these o ther states to be convicted  o f  drunk  
driv ing  with a  low er B A C  than that requ ired  in Alaska, ou r courts have held that 
conv ic tions  from these states cannot be coun ted  w hen  deciding w hat is the proper 
m anda to ry  m inim um  sen tence  to im pose. This result occurs even if the court records  
from the o ther  state show  that the person 's  BAC w as not .08 or .09 percent, but w as  
ac tually  .10 percent o r  h igher at the tim e o f  the offense.

TRANSMITTAL LETTER



This is not fair. A person who has been convicted  o f  drunk driving in one state should  be 
treated like a repea t o ffender when convicted  of drunk driving in another state. The 
person should  n o t  be treated  like a first o ffender  over and over again because  of technical 
d ifferences  b e tw een  the states’ laws. Drunk drivers are dangerous and need to be kept off  
of o u r  roads.

This bill will he lp  do that. It amends D W l-re la ted  provisions in AS 28 to m ake  clear that 
the phrase  "previously  convicted" includes a conviction under a law of ano ther  state even 
if that law  a l low s  conviction  with a low er B A C  level than that used in Alaska. W hether  
ano ther  state's law  allow s a DWI conviction for .08 o r  .09 BA C levels, it is still a 
conviction for d runk  driving and it should count as one.

I urge y ou r  favorab le  action on this bill.

The Honorable Gail Phillips
February 27, 1995
Page 2

Sincerely,



STATE OF ALASKA
1995 LEGISLATIVE SESSION

F I S C A L  N O T E
No. 3_
Bill Version:_______hb 2m
(H) Publish Date: 2/ 27/95

Revision Date: ____________________________________________________________ Dept. Affected:______________ Corrections
Title: An Act relating to the meaning of the phrase BRU: _____________________________
"previously convicted" ................................................................................................Component: ______________________________
Sponsor; ____________________________________________________________  _____________________________
Requester: Governors Office_________________________________________COMPONENT SERIAL NO,

E x p e n d i t u r e s  R e v e n u e s _______________   (T h ou sand s  o f D o lla rs )
OPERATING EXPENDITURES FY 96 FY 97 FY ° 8 FY 99 FY 0 0 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

| CAPITAL EXPENDITURES

CHANGE IN REVENUES (_________ I

FUND SOURCE____________________________________________________________________ (Thousands of Dollars)
1 00 2  Federal Receipts
1 0 0 3  GF Match
1 0 0 4  GF
10 0 5  GF/Program Receipts
1 0 0 6  GF/MHTIA 
Other
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estimate o f any current year (FY95) cost: $ O.G
POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)
This bill w ou ld  s u c c e e d  in clarifying the meaning of "previously conv ic ted" and the intent o f including conviction  
o f  similar o f fen s e s  in o the r  jurisdictions. The Department of Correct ions is impacted  only to  the extent that  
o f fend e rs  conv ic ted  in o th e r  s ta tes  were conv ic ted  under s ta tu tes  requiring less than a . 1 0  BAC and to the 
ex ten t th a t  th o s e  conv ic t ion s  are d iscovered  at the time o f conviction in A laska.

N o  da ta  is available to  te s t  the  impact o f this bill on DOC , however , prior to  1 9 9 1  these  c a s e s  wou ld  have been  
included in the  conv ic t ion  da ta  w ithou t reference to  the BAC . Therefore , in any average c a se  numbers would  
include s om e  years  in w h ich  th e se  added c a s e s  w ou ld  be included. The numbers are small and the im pact , if 
any will be negligible.

Jerry Shriner______________________________________________________  Phone: 4 6 5 - 5 5 8 2
Division: Date: 2 /16 /95
Approved by Commissioner: i l j o A c  ^  - P \.*s. Date: 2 /16 /95
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3ill Version:_______ mt .'m
(H) Publish Date: 2/ 27/95

Revision Date: _______________________________________________________  Department Affected: Administration
Title: “An Act relating to the meaning of 'previously convicted' in BRU: Public Defender Agency________
determining repeat drunk drivers . . .*______________________________  Component: Public Defender Agency
Sponsor: ______________________________________________________________  ____________________________________________
Requestor: ___________________________________________________________  COMPONENT SERIAL NO. 1631

EXPENDITURES/REVENUES :   (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 F Y 0 0 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0 .0 0.0 0 .0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0 .0 0.0 0 .0 0.0 0 0

I CHANGE IN REVENUES (  ) 0.0 I 0.0 0 .0  I 0.0 0.0 I 0.0 I

FUND SOURCE : (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
OTHER

.TOTAL 0.0 0.0. 0.0 0.0 0 .0 0 0
Estimate o f any current year (FY 95) c o s t :  S 0 
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.) 
No  fiscal impact.

Prepared by: John B. Saiemi. PicAjtcK^ . ^ ______________________________ Phone: iaQ7).2.<M^4J2_
Division: Public Defender Aaencv/y ' t K_________________________________  Date: ____________________

Approved by Commissioner: .
Agency: Department of Administration ----------------------------------------Date:
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Department Affected: Administration
BRU: Office of Public Advocacy
Component: Qlfice.oLEoblic^dy.pcacy.
COMPONENT SERIAL NO. _43L

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
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EQUIPMENT
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CAPITAL EXPENDITURES
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1002  Federal Receipts
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1004 GF
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1006  GF/MHTIA 
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"

TOTAL . .. 0.0 0 .0 0 0 . .  . . Q.Q_ 0.0 0 0
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FULL-TIME 
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TEMPORARY _
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GOVERNOR Juneau. Alaska 99811 0001
1907) <165 3500 

Fa* (907) 465-3532

State of A laska
OFFICE OF THE GOVERNOR 

J U N E A U

F e b r u a r y  2 7 ,  1995

T h e  H o n o r a b l e  G a i l  P h i l l ip s  
S p e a k e r  o f  th e  H o u s e  
A l a s k a  S ta le  L e g i s l a tu r e  

S ta te  C a p i to l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  S p e a k e r  P h il l ip s :

U n d e r  th e  a u th o r i t y  o f  a i t .  I lk  sec .  '8 ,  o f  th e  A la s k a  C o n s t i tu t io n ,  I a m  t r a n s m i t t i n g  a  b i l l  
r e l a t in g  to  th e  m e a n i n g  o f  th e  p l u a s t  " p r e v io u s ly  c o n v ic t e d "  f o r  p u r p o s e s  o f  th is  s ta te 's  
d r i v i n g  w h i l e  in to x ic a te d  ( D W I )  la w s .  A la s k a  l a w  t r i e s  to  d i s c o u r a g e  r e p e a t  o f f e n d e r s  b y  
t r e a t in g  t h e m  m o r e  h a r s h ly  th a n  f irs t  o f f e n d e r s .  In k e e p in g  w i th  th is  p u b l i c  p o l ic y ,  th e  

m a n d a t o r y  m i n im u m  s e n te n c e s  fo r  s e c o n d ,  th ird ,  a n d  s u b s e q u e n t  d ru n k  d r iv in g  o f f e n s e s  
r e q u i r e  m o r e  j a i l  t im e ,  h ig h e r  f in e s ,  a n d  lo n g e r  r e v o c a t io n s  o f  d r iv in g  p r iv i le g e s .  A  
r e p e a t  D W I  o f f e n d e r  a l s o  is s u b j e c t  to  f o r f e i tu re  o f  th e  v e h ic le  o r  a i r c ra f t  in v o lv e d  in  th e  
c o m m i s s i o n  o f  th e  o f f e n s e ,  a n d  is p r e c l u d e d  f ro m  b e in g  g ra n te d  l im i te d  l i c e n s e  p r iv i l e g e s  

d u r i n g  th e  t i m e  th a t  p e r s o n 's  d r iv e r 's  l i c e n s e  is re v o k e d .

In B u r n e t t e  v. M u n ic ip a l i t y  o f  A n c h o r a g e. 8 23  P .2 d  10 (A la s k a  A p p .  1991),  an  A l a s k a  

c o u r t  h e l d  th a t  a  d e f e n d a n t  w h o  h a d  a  p r i o r  D W I  c o n v ic t io n  f ro m  O re g o n  w a s  n o t  s u b j e c t  
to  A l a s k a 's  e n h a n c e d  m a n d a t o i y  m in im u m  s e n te n c e  fo r  s e c o n d  o f f e n s e s  b e c a u s e  O r e g o n 's  
D W I  l a w  w a s  le s s  r e s t r ic t iv e  th a n  A la s k a 's  law . In O re g o n ,  a n d  m a n y  o th e r  s ta te s ,  a  
p e r s o n  is  p r e s u m e d  in to x ic a te d  if  th e r e  is m o re  th a n  .08  p e r c e n t  b y  w e ig h t  o f  a l c o h o l  in 
th e  p e r s o n 's  b l o o d  ( B A C ) .  A la s k a  st i ll  u s e s  the  .1 0  p e r c e n t  B A C  s ta n d a rd .  B e c a u s e  it is 

p o s s i b l e  f o r  a  p e r s o n  in O r e g o n  o r  o n e  o f  th e s e  o th e r  s ta te s  to  b e  c o n v ic te d  o f  d r u n k  

d r i v i n g  w i t h  a  l o w e r  B A C  th a n  th a t  r e q u i r e d  in  A la s k a ,  o u r  c o u r ts  h a v e  h e ld  th a t  

c o n v i c t i o n s  f r o m  th e s e  s ta te s  c a n n o t  b e  c o u n te d  w h e n  d e c id in g  w h a t  is th e  p r o p e r  

m a n d a t o i y  m i n im u m  s e n t e n c e  to  im p o s e .  T h is  r e s u l t  o c c u r s  e v e n  i f  th e  c o u r t  r e c o r d s  
f ro m  th e  o t h e r  s ta te  s h o w  th a t  the  p e r s o n 's  B A C  w a s  n o t  .08  o r  .0 9  p e r c e n t ,  b u t  w a s  

a c tu a l ly  .1 0  p e r c e n t  o r  h ig h e r  a t  th e  t im e  o f  the  o f fe n s e .



This is not fair. A person who has been convicted o f drunk driving in one state should be 
treated like a repeat offender when convicted o f drunk driving in another state. The 
person should not be treated like a first offender over and over again because o f technical 
differences between the states' laws. Drunk drivers are dangerous and need to be kept o ff  
o f our roads.

This bill w ill help do that. It amends DWI-related provisions in AS 28 to make clear that 
the phrase "previously convicted" includes a conviction under a law o f another state even  
if that law allow s conviction with a lower BAC level than that used in Alaska. W hether 
another state's law  allow s a DWI conviction for .08 or .09 BAC levels, it is still a 
conviction for drunk driving and it should count as one.

I urge your favorable action on this bill.

The Honorable Gail Phillips
February 27, 1995
Page 2

Sincerely,





I n  1 9 9 3  t h e r e  w e r e  2 4 , 3 1 0  l i c e n s e d  d r i v e r s  i n  A l a s k a ,  b e t w e e n  
t h e  a g e s  o f  1 6  y e a r s  t h r o u g h  2 0  y e a r s  o f  a g e ,  w h i c h  w a s  6 . 2 %  
o f  t h e  S t a t e ' s  l i c e n s e d  d r i v e r s .  Y e t  t h e y  w e r e  t h e  d r i v e r  i n  
1 2 . 9 %  o f  t h e  t o t a l  v e h i c l e  c r a s h e s .

T h e s e  a r e  n e w  d r i v e r s  w i t h  l i t t l e  b e h i n d - t h e - w h e e l  e x p e r i e n c e .  
W h e n  a l c o h o l  i s  c o m b i n e d  t h e  c h a n c e  o f  t h e m  b e c o m i n g  i n v o l v e d  
i n  a  f a t a l  o r  s e r i o u s  i n j u r y  a c c i d e n t  m u l t i p l i e s  g r e a t l y .

I n  1 9 9 3 ,  8 8  f a t a l  c r a s h e s  o c c u r r e d ,  2 8  o f  w h i c h  h a d  a  d r i v e r  
b e t w e e n  1 6  t h r o u g h  2 0  y e a r s  o f  a g e .  I n  9  o f  t h e  f a t a l  c r a s h e s  
o r  3 2 . 1 %  i n v o l v i n g  y o u t h ,  a l c o h o l  w a s  a  c o n t r i b u t i n g  f a c t o r .

T h e  c o n t i n u i n g  a b u s e  o f  a l c o h o l  a n d  o t h e r  d r u g s  i s  e x a c t i n g  a  
h o r r i f i c  t o l l  o n  A l a s k a n  y o u t h .  T e n  A l a s k a n  c h i l d r e n  a n d  
y o u n g  a d u l t s  ( n e w b o r n  t o  2 0  y e a r s )  w e r e  k i l l e d  i n  a l c o h o l  
r e l a t e d  c r a s h e s  i n  1 9 9 3 .  U s i n g  a  s i m p l e  a v e r a g e  o f  5 0  y e a r s  
p e r  f a t a l i t y ,  a  m i n i m u m  o f  5 0 0  y e a r s  o f  l o s t  l i f e  p r o d u c t i v i t y  
( 1 0  X 5 0 )  c a n  b e  c a l c u l a t e d  f o r  j u s t  t h i s  o n e  y e a r .

T h e  m o n e t a r y  d a m a g e ,  e x p r e s s e d  a s  a  p e r c e n t  o f  t o t a l  s o c i e t a l  
c o s t s ,  i s  m o r e  t h a n  t w i c e  a s  g r e a t  f o r  c r a s h e s  i n  w h i c h  t h e r e  
i s  a l c o h o l  i n v o l v e m e n t .  A l c o h o l  w a s  a  f a c t o r  i n  s l i g h t l y  l e s s  
t h e n  1 1  p e r c e n t  o f  a l l  t r a f f i c  c r a s h e s ,  y e t  t h o s e  c r a s h e s  
a c c o u n t e d  f o r  a l m o s t  2 1  p e r c e n t  o f  t h e  s o c i e t a l  c o s t s  
a t t r i b u t e d  t o  t r a f f i c  c o l l i s i o n s  i n  A l a s k a  d u r i n g  1 9 9 3 .

A l a s k a  H i g h w a y  S a f e t y  P l a n n i n g  A g e n c y
M a r c h  1 6 ,  1 9 9 5
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FATAL YOUTH  CRASHES ALCOHOL-RELATED
H H H - 1

l l j f l
WSf'% \
Year#

Tolal
Crashes

Youth 
Crashes <  D iff >

%  Total 
Crashes

Total
A lcohol
Crashes

Youth
Alcohol
Crashes

A lcohol 
<  P i f f  >

Youth % o f 
Total A lcohol 

Crashes

Youth 
Crash 

<  D iff >

A lcohol % 
o f Youth 
Crashes

h i
1979 81 28 53 34.6% 45 19 26 42.2% 9 67.9%

: 19801 79 15 64 19.0% 43 7 36 16.3% 8 46.7%
#.9811 90 19 71 21.1% 50 17 33 34.0% 2 89.5%
i i i 98 9 89 9.2% 54 9 45 16.7% 0 100.0%
§19831. 135 40 95 29.6% 53 13 40 24.5% 27 32.5%
f i f e 123 37 86 30.1% 61 14 47 23.0% 23 37.8%
#9851 107 27 80 25.2% 58 12 46 20.7% 15 44.4%
i S 89 14 75 15.7% 46 5 41 10.9% 9 35.7%
#9871 70 15 55 21.4% 40 6 34 15.0% 9 40.0%
#9881? 86 20 66 23.3 % 43 6 37 14.0% 14 30.0%
#9891 79 11 68 13.9% 44 7 37 15.9% 4 63.6 %
#9901 92 8 84 8.7% 47 3 44 6.4% 5 37.5%
#99.11 90 13 77 14.4% 45 7 38 15.6 % 6 53.8%
1992 r 89 21 68 23.6% 50 9 41 18.0% 12 42.9%

#9931 88 28 60 31.8% 37 9 28 24.3% 19 32.1%

;T ° la l 1,396 305 1,091 21.8% 716 143 573 20.0% 162 46.9%

File: youih.xls AH SPA
Last Revised: 7194 

Last Primed: 211195
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t a p e YOUTH DEATHS ALCOHOL-RELATED
i l s l

W lm m m V'.1
i t S # :
f H n i

Total
Deaths

Youth
Deaths <  D iff >

% Total 
Deaths

Total
A lcohol
Deaths

Youth
Alcohol
Deaths

A lcohol 
<  D iff >

Youth % o f Youth 
Total A lcohol Death 

Deaths < D iff >

Alcohol % 
o f Youth 

Deaths
- £ 1 1979 91 32 59 35 .2% 69 23 46 33 .3% 9 71.9%
1980 88 18 70 20 .5% 64 8 56 12.5% 10 44 .4%

'1981 100 25 75 25 .0% 76 23 53 30 .3% 2 92 .0%
M982:ii 107 9 98 8 .4% 54 9 45 16 .7% 0 100.0%
m m 150 45 105 30 .0% 64 15 4 9 23 .4% 30 33 .3%
:4984? 137 37 100 27 .0% 70 14 56 20 .0% 23 37 .8%
119.851 127 30 97 23 .6% 69 14 55 20 .3% 16 46 .7%
§1986 101 14 87 13.9% 50 6 44 12.0% 8 42 .9%
1907 76 17 59 22 .4% 44 7 37 15.9% 10 41 .2%

m m 97 22 75 22 .7% 48 6 42 12.5% 16 27 .3%
M 9 8 9 I 84 12 72 14.3% 46 8 38 17.4% 4 66 .7%
51990?/ 98 8 90 8 .2% 48 3 45 6.3% 5 37 .5%
M M 101 16 85 15.8% 50 9 41 18.0% 7 56.3%
m m 108 25 83 23.1 % 61 10 51 16.4% 15 40 .0%

118 34 84 28 .8% 49 10 39 20 .4% 24 29 .4%

Ml 1583 344 1 ,239 21 .7% 862 165 697 19 .1% 179 48 .0%

File: you'h.xls AHSPA
Lasl Revised: 7/94 

Last Printed: 2/1/95



1993 DRIVERS IN TRAFFIC CRASHES

< '-'&$**' i' '• • -.7 • • * • s.; \v!-V:: : ... • • •: • » • ’
WB- '■$&
^ A g e  Group":

1993
Licensed

Driven

%Of
Licensed

Drivers

1993
Crash

Driven

% Represented 
in Total 
Crashes

;;;V‘*&>&' ./■£ • V • •: 
, <  16 1 0.0% 75 0.3%

d5Sa£38&/. • ::VwAy:
| «  t 6‘ 20 24,310 6.2% 3,257 12.8%

21'*■25 41,861 10.6% 3,195 12.6%
'0 ^ 2 6 -3 C T  v. 48,780 12.4% 2,919 11.5%
g i g  M s i g j 57,756 14.7% 3,123 12.3%

■ 36-40 58,506 14.9% 2,902 11.4%
41. 45V ; , : 50,586 12.8% 2,416 9.5%

CV;; 4 6 -5 0 -V , ■' 37,471 9.5% 1,622 6.4%
i 51-55 25,819 6.6% 1,094 4.3%

'r' t  - 56-60 ' 17,226 4.4% 733 2.9%
. 61-65 12,396 3.1% 490 1.9%

70 ' 8,979 2.3% 370 1.5%

7 1 +  , 10,236 2.6% 439 * 1.7%
Unlfflowir 4 0 .0% 2,740 10.8%

v v ^ . v
Total* 393,931 100.0% 25,375 100.0%

A  !jslei Highway Safety Planning Agency
List Revised: 7/94 

,) ' Last Printed: 1/30/95
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Zero-T olerance Law s To Reduce 
A lcoho l-Im pa ired  D riv in g  B y  Youth

Establish that any measurable amount 
(.02 maximum) of alcohol in the blood, 
breath, or urine of a driver under age 21 
would be an 'Illegal perse' offense; 
and,

The U.S. Department of Transportation’s 
Nation2lHighwayTrafficSafety Administration 
(NHTSA) encourages States to enact zero 
tolerance laws designed to reduce drinking 

P | a n d  driving among youngerdrivers. Such laws 
should:

m m ••••• n

: ; m p :
n J

■

W D  Provide for immediate driver license 
suspension periods for those underage 

Lgst 21 who exceed the applicable blood
alcohol concentration (BAC) limit

Ail 50 States and the District of Columbia now 
have laws that prohibit the purchase and public 
possession of alcoholic beverages by those 
under the age of 21. Therefore, it would seem 
reasonable to expect drivers underthe age of 
21 to have no alcohol in their systems, and the 
appropriate BAC for these drivers would be 
zero. However, NHTSA recognizes that, given 
the present level of technology of alcohol 
breath testing devices, it is difficult for law 
enforcement officers to detect extremely low 
amounts of alcohol in the body. It is for this 
reason that the agency generally supports 
States that have laws establishing a BAC level 
of 0.02, at which it is illegal forthose underthe 
age of 21 to operate a motor vehicle.

Younger drivers place a high value on their 
drivers’ licenses, and the threat of license 
revocation has proved to be an especially 
effective sanction for this age group.

K e y  Facts

□ More than 40 percent of all deaths of 15 
to 20yearolds result from motorvehicle 
crashes. In 1993,40 percent of the 5,905 
trafficfata lities of 15 to 20 yearoldswere 
alcohokelated.The percentagetranslated 
to 2,364 traffic fatalities in this age group 
that were alcohol-related last year.

□ In1993,24percentof15to20yearold 
drivers involved in fatal crashes had 
some alcohol in their blood. The alcohol 
involvement rateforyoungdrivers, based 
on the total licensed driver population, 
is about twice that of the over 21 age 
driver.

□ NHTSA estimates that 816 lives were 
saved in 1993 by minimum drinking 
age laws. Since I975, it is estimated that 
almost 13,963 lives have been saved in 
the affected ages by these laws. How­
ever, young people underage21 arestill 
greatiy over-represented in alcohol- 
related crashes and fatalities.

□ Driverlicense revocation orsuspension 
has proven to be an effective deterrent 
in reducing crashes and the reoccurrence 
of alcohol-related driver offenses in the 
general population. Some State licen­
sing officials believe sanctions have an 
even greater effect on younger drivers, 
since they value their drivers' licenses 
so highly.



Twenty-nine States and the District o f Columbia have 
lower BAC limits fo r underage drivers: Arizona, 
Arkansas, California, Georgia, Idaho, Illinois, Louisiana, 
M aine , M ary land , M assachuse tts , M ichigan , 
Minnesota, Nebraska, New Hampshire, New Jersey, 
NewMexico, North Carolina, Ohio, Oklahoma, Oregon, 
Rhode Island, Tennessee, Texas, Utah, Vermont, 
Virginia, Washington, W est Virginia, and Wisconsin. 
These BAC limits vary from 0.00 to 0 .0 7  percenL 
Arizona, Arkansas, California, the District o f Columbia, 
Idaho, Illinois, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Nebraska, New Jersey, New 
Mexico, Ohio. Oregon, Tennessee, Utah, Virginia, 
Washington, and W est Virginia provide zero tolerance 
fo r eveiyone below 2 1 . To correspond to age 21 
alcohol purchase laws, NHTSA supports the use o f 
age 21 as an appropriate threshold fo r lower BAC 
limits and longer suspension periods.

H o w  T h e  L a w s  W o r k

Typically.zero tolerance laws providethatany amount 
o f alcohol in the body o f a driver under age 21 
(generally measured as 0 .02 percent BAC o r greater) 
is an offense for which the driver's license may be 
suspended fo ra  period varying from 10 days to three 
months. These laws should allow a police officer to 
require a breath test from  any driver underthe age o f

States with Special Laws for Youth 21 , if theofficerhas probable cause to believeth at 
the individual has been drinking (and should ngl 
require that the officer have probable cause to 
suspect actual impairment). Refusal to take such 
a test should result in license suspension under 
implied consent o r adm in istrative license 
revocation (ALR) laws. In the 37 States and the 
District o f Columbia with ALR laws, providing a 
sample that is positive fo r alcohol shou lr ^oult in 
license suspension under that law. Currently, 
States vary in whether the special BAC level for 
underage drivers is included in their ALR laws.

O ther States, such a s  Delaware, have taken the 
approach o f extending the period o f license 
suspension and increasing other penalties fo r 
underage youth without changing the BAC 
definition o f an o ffense . Many States have 
extended the period o f license suspension and 
a lso changed the BAC definition.

C o s t  B e n e f i t  E s t im a t e s

A NHTSA evaluation o f  the 0 .02 law in Maryland 
showed an 11 percent decrease in the number of 
drivers under age 21 involved in crashes who, 
police report, 'had been drinking.* A study of 
fou r other States (Maine, New Mexico, North 
Carolina, and W isconsin) revealed a 34  percent 
dedine in adolescent night fatal crashes during

S ta te s  w i t h  L o w er  BAC L ev e ls  fo r  Y o u th fu l DWI O ffe n d e r s
S e p te m b e r  1 9 9 4
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Cost Benefit Estimates (c o n t in u e d )

the post-law years compared to only a 7  percent 
decrease in adult night fatal crashes. A more recent 
study o f 12 States with lower limits showed a 16 
percent decrease in single vehicle nighttime fatal 
crashes fo r drivers targeted by the laws while these 
crashes rose one percent among drivers o f the same 
ages in comparison States where the laws were not 
changed.

Making any amount o f alcohol in the body o f an 
unde rage person an o ffe n se  can m ake the 
enforcement effort easier. If the officer has any 
reason to suspect that the individual has been 
drinking, he orshe can demand a breath test and take 
action to amest the underage driver. Passive sensors, 
which can detect low BACs, permit the police to 
identify individuals with small amounts o f alcohol in 
their bodies. This has the potential to reduce 
enforcement and adjudication time and expense, 
particularly if handled in an administrative process.

I n te r m o d a l  S u r fa c e  T r a n s p o r ta t io n
E f f ic ie n c y  A c t  (IST EA ) o f  1 9 9 1

ISTEAprovidesincentivegrantstoStatesthatachieve
at least five o f the following six criteria:

□ An expedited administrative procedure fo r 
suspending the license o f drunk drivers;

□ A law setting a 0 .1 0  blood alcohol 
concentration as evidence o f driving while 
intoxicated (after three years, it must drop 
to 0 .08 );

□ A statewide sobriety checkpoint program;

□ A self-sustaining drunk driving prevention 
program;

□ A program to prevent drivers under age 21 
from obtaining alcoholic beverages; and

□ A mandatory sentence o f 48 consecutive 
hours in jail or not less than 10 days of 
community service fo r any person 
convicted o f DWI more than once in any 
five year period.

States can also earn supplemental grants, one 
o f which is based on adopting a 0 .02  b lo od  
a lc oh o l concentration lim itfo rd riv e rs  under 
age 21 .

A d d it io n a l  S o u r c e s  o f  
I n fo r m a t io n

A number o f reports have supported legislation 
o f this type:

Lower BAC Limits For Youth: Evaluation o f the 
Maryland .02 Law. NHTSA Report Number 
DOTHS 807 860 , March 1992 . (Technical 
Summary. DOT HS 807 859, March 1992.)

“Reduced BAC LimitsforYoung People (Impact 
on Night Fatal C rashes)’ , Alcohol. Drugs, and 
Driving. R. Hingson, et a l.. Vol. 7 No. 2 , pp 117- 
127.

* Lower Legal B lood Alcohol Limits fo r  Youno 
Drivers* R . Hingson, et al, 73rd Meeting, 
Transportation Research Board, January 1994.

These reports and additional information are available through your 
State Office of Highway Safety, the NHTSA Regional Office serving 
your State, or from NHTSA Headquarters, Traffic Safety Programs, 
NTS-21,400 Seventh St, S.W., Washington, D.C. 20590,
(202) 366-9588.


