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This totals 14,680 bed days or 41 additional beds on an annual basis. With rare exception this 
class o f  prisoners would be housed in a treatment facility or CRC.

The average cost o f a CRC bed is $57 per day or $20,805 per year.

14,680 X $57 = $836.8 thousand.

I f  fifth and subsequent convictions resulted in more than the minimum sentence or if  the 
m inim um  sentence is greater than the average sentence under the current sentencing practices, 
there would be additional costs. At this time sufficient data is not available to address this issue.

Recent experience shows that after the second offense covered by this bill, the ability to collect 
either from the individual or to attach their permanent fund to offset these costs falls 
precipitously and no program  receipts are expected.

As a felony, each conviction would require a pre-sentence investigation and report prepared by a 
probation officer, as well as additional time in court. The department's standard for this process 
is 18 hours per pre-sentence report. 330 individuals would be convicted o f  a felony under this 
bill, even though some would not receive a longer sentence.

330 PSIs X 18 hours = 5,940 total hours.

A llow ing for vacation and sick leave we can expect a probation officer position to devote 1,875 
hours to pre-sentence investigations annually.

5, 940 /  1.875 = 3.2 position equivalents.

Four probation officer positions and one clerical person have been included to support the 
required investigation and report function and a one time cost for equipment at $5,000 per staff 
person has been included.
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IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION

BY THE  HOUSE JUD IC IARY COM M ITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES PORTER, Bv&de, G r ttn , Tw fety 

il A  B E L L

?| FOR  AN A CT  EN T ITLED

"An Act allow ing a person under age 21 to be arrested by a peace officer

without a w arran t fio: illegal possession, consumption, o r  contro l o f a lcohol;

relating to the offenses o f  driving while intoxicated and failure to submit to a
u .chemical test o f breath o r blood; and providing fo r  an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.25.030(b) is amended to read:

(b) In add don to the authority granted under (a) of this section, a peace officer 

without a warrant may arrest a person when the peace officer has reasonable cause for 

believing that the person has committed a crime under, or violated conditions imposed 

as a pan of the person’s release before trial on misdemeanor charges brought under,

(1 ) AS 04.16 050 o r  another law o r ord inance with &b4tenfe«th^ 
s im ila r d en  ents:

121 AS 11 .41270 or AS 11.56.740; or 
121 ((2 )) AS 11.41, AS 11.46.330, o r AS 11.61.120, o r has violated an
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ordinance with elements substantially similar to the elements o f a crime under 
AS 11.41, AS 11.46.330, or AS 11.61.120, when the victim is a spouse or farmer 
spouse o f the person who committed the crime; a parent, grandparent, child, or 
grandchild o f the person who committed the c*lmc; a member o f the social unit 
comprised o f those living together in the same dwelling as the person who committed 
the crime; or another person who is not a spouse or former spouse o f the person who 
committed the cnme but who previously lived in a spousal relationship with the person 
who committed the crime or is in or has been in a dating, courtship, o : engagement 
relationship with the person who committed tl

or 28.35.032(g) o r (q ).
* Sec. 3. AS 28.35.030(b) is amended to read;

(b) Except as provided underin ) o f this section, driving [DRIVING] while 
intoxicated is a class A misdemeanor. Upon conviction

(1) the court shall impose a mini mum sentence o f imprisonment o f
(A ) not less than 72 consecutive hours and a Fine o f not less 

than 5250 if the person has not been previously convicted;
(B ) not less chan 20 days and a fine o f not Jess than 5500 i f  the 

person has been previously convicted once;
(C ) not less than 60 days and a fine o f not less than 51,000 if 

the person has been previously convicted twice and b  not subject to 
punishment under fn ) o f this section:

(D ) not less than 120 days and a fine o f not less than 52,000 
if the person has been previously convicted three rimes and is not subject to 
punishment under (n ) o f this section;

(E ) not less than 240 days and a fine o f not less than $3,000 if 
the person has been previously convicted four times and is not subject to
punishment, under fn ) gf.tfeg-ttftifln:

(F) not less than 360 days and a fine o f not less than $4,000 if 

CSHB 159UUD) .2*

•  Sec 2. AS 12.55.1 
(d) The

o f the fine required
say include the cost o f the ignition interlock device as a part 

beifnposed against the defendant under AS 28.35.030(b) o r (n)

N tu T«xc u n d e rlin e d  [DELETED TEXT BXACX£TEDJ
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the person has been previously convicted more than four rime* and Is not 
a j f r k t f  !Q. punishment under (n ) o f this section:

(2 ) the court may not
(A ) suspend execution o f sentence or grant probation except on 

condition that the person serve the minimum imprisonment under (1 ) o f  this 
subsection;

(B ) suspend imposition o f  sentence;
(3 ) the court shall revoke the person's driver’ s license, privilege to 

drive, o r privilege to obtain a license under AS 28.15.181, and may order the motor 
vehicle or aircraft that was used in commission o f  the offense to be forfeited under 
AS 28.35.036.

* Sec. 4. AS 28 .35 .030 (m )(4 ) is amended to read:
(4 ) "previously convicted" means having been convicted in this o r 

another jurisdiction, within 10 years preceding the date o f the present offense, o f  any 
o f  the follow ing offenses [, O R  OF ANOTHER LA W  OR ORD INANCE W ITH  
SUBSTA NT IA LLY  S IM ILA R  ELEMENTS]; however, convictions fo r any o f these 
offenses, i f  arising out o f  a single transaction and a single arrest, are considered one 
previous conviction;

(A) operating a motor vehicle, aircraft, o r watercraft while 
intoxicated, in violation o f  this section o r  in violation n f another law o r  
ordinance with a jta tan tfrU y  sim ilar dements, except that the other law o r  
o rd jn ancem av provide f o r  a  tower level o f alcohol in the person’ s b lood 
o r  .b rea th jh an  jrnjjQ5$d_under. (a )(2 ) o f this section:

(B ) refusal to submit to a chemical test in violation o f  
AS 28.35.032 or in violatSon.Qf another law o r  ordinance with substantially 
s im ila r elements: or

(Q  operating a commercial motor vehicle while intoxicated in 
violation o f  AS 28.33.030 o r  in violation o f  another law o r  ordinance with 
substantially s im fla r elements, except that the other law o r  ordinance mav 
provide fo r  a km e r level o f  alcohol fn the person ’s b lood o r  breath than 
imposed under AS 28,33 ,030 fa l(2 ).

WORK DRAFT WORK DRAFT WORK DRAFT
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* See. 5. AS 28.35.030 is amended by adding a new subsection to read:

(n) A person is guilty o f a class C felony if the person is convicted o f driving 
while intoxicated and has been previously convicted two or more times. For purposes 
o f determining if a person has been previously convicted, the provisions o f (m )(4) o f 
this section apply, except that only convictions occurring within Five years preceding 
the date o f the present offense may be included. Upon conviction the court

(1) shall impose a fine o f not less than 33,000 and a minimum sentence 
o f imprisonment o f not less than

(A ) 120 days if the person has been previously convicted twice;
  (B ) 240 days if the person has been previously convicted three

times;

(O  360 days if the person has been previously convicted four
or more times;

(2) may not

(A ) suspend execution o f sentence or grant probation except on 
condition that the person serve the minimum imprisonment under (1) o f this 
subsection; or

(B ) suspend imposition o f sentence;
(3) shall revoke the person’s driver’ s license, privilege to drive, or 

privilege to obtain a license under AS 28.15.181(c);
(4) may order as a condition o f probation or parole that the person take 

a drug or combination o f drugs, intended to prevent the consumption o f an alcoholic 
beverage; a condition o f  probation imposed under this paragraph is in addition to any 
other condition authorized under another provision o f law; and

(5) may also order forfeiture under AS 28.35.036 o f the vehicle or 
aircraft used in the commission o f the offense, subject to remission under 
AS 28.35.037.

•  Sec. 6. AS 28.35.032(0 is amended to read;

(0  Except as provided under_(qLofJtr>S-sectkHi. refusal [REFUSAL) to 

submit to a chemical test authorized by AS 28.33.031(a) or AS 28.35.031(a) or (g) 

is a class A misdemeanor.

5 U:UU C  LAA l£liAL4l)52U29
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* Sec. 7 . AS 28.35.032(g) is amended to read:

(g ) Upon conviction under this section
(1 ) the court shall impose a minimum sentence o f imprisonment o f

(A ) not less than 72 consecutive hours and a fine o f not less 
than $250 i f  the person has not been previously convicted;

(B ) not less than 20  days and a fine o f not less than $500 i f  the 
person has been previously convicted once;

(C ) not less than 60 days and a fine o f  not less than $1,000 i f  
the person has been previously convicted twice and is not subject to 
punishment u n fa r  jg ) p r.t j i fc SSfitiftfl;

(D ) not less than 120 days and a fine o f  not less than $2,000 
i f  the person has been previously convicted three times and is not subject to 
punishment-under (q ) o f  this section;

(E ) not less than 240 days and a fine o f not less than $3,000 i f  
the persoa has been previously convicted four times and is not subject to 
punishment under (q ) o f  this section;

(F ) not less than 360 days and a fine o f not less than $4,000 i f  
the person has been previously convicted more than four times and is. not 
subject to punishment under fq ) o f this section:

(2 ) the court may not
(A ) suspend execution o f the sentence required by (1) o f this 

subsection o r grant probation, except on condition that the person serve the 
minimum imprisonment under (1 ) o f this subsection; or

(B ) suspend imposition o f sentence;
(3 ) the court shall revoke the person’ s driver’s license, privilege to 

drive, o r privilege to obtain a license under AS 28.15.181, and may order the motor 
vehicle o r aircraft that was used in commission o f  the offense be forfeited under 
AS 28.35.036; and

(4 ) the sentence imposed by the court under this subsection shall run 
consecutively with any other sentence o f  imprisonment imposed on the person.

* Sec. 8. AS 28.35.032 is amended by adding a new subsection to read;

U  ilfi i f  LAA LL'jAL4652t'2y

•S' CSHB 1590UD)Text U n ^ r l in e d  [DELETED TEXT BRACKETED 1
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(q) A person is guilty o f a class C felony i f  the person is convicted under this 
section and has been previously convicted two or more times. For purposes o f
determining i f  a person has been previously convicted, the provisions o f
AS 28.35.03<Xra)(4) apply, except that only convictions occurring within five yean 
preceding the date o f the present offense may be included. Upon conviction,

(1) the coon shall impose a fine o f not less than $5,000 and a 
minimum sentence o f imprisonment o f not less than

(A) 120 days if the person has been previously convicted twice;
(B ) 240 days if the person has been previously convicted three

WORK DRAFT WORK DRAFT WORK DRAFT

*  (a ) aay:
t im e s / <FC

(Q  360 days i f  the person has been previously convicted four
12 I or more times;
13 (2 ) the court may oot
14 (A ) suspend execution o f the sentence required by (1 ) o f this
15 subsection or grant probation, except on condition that the person serve the
16 minimum imprisonment under (1) of this subsection; or
17 (B ) suspend imposition o f sentence;
18 (3) the court shall revoke the person’ s driver’s license, privilege to
19 drive, or privilege to obtain a license under AS 28.15.181(c);
20 (4) the court may order as a condition o f probation or parole that the
21 person take a drug err combination o f  drugs intended to prevent consumption o f an
22 alcoholic beverage; a condition o f probation imposed under this paragraph is in
23 addition to any other condition authorized under another provision o f taw;
24 (5) the sentence imposed by the court under this subsection shall run
25 consecutively with any other sentence o f imprisonment imposed on the person; and
26 (6 ) die court may also order forfeiture under AS 28.35.036, o f  the
27 vehicle or aircraft used in the commission o f the offense, subject to remission under
28 AS 28.35.037.
29 * Sec. 9. APPLICABILITY. This Act applies to offenses dm  are committed on o r after
30 the effective date o f this Act, except that references to previous convictions include
31 convictions occurring before, on, or after the effective date o f this Act

CSHB 159UUD) -6-
New Text U nde rlined  (DELETED TEXT BRACKETEDI
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Sec. 10. This Act ukcs effect July I, 1995.
WORK DRAFT
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(h) The^shall order a person convicted under this section to satisfy 
the screening, evaluation, referral, and program  requirem ents of an agency 
authorized by the court to make referrals for rehabilitative treatm ent or to 
provide rehabilitative treatm ent. If a person is convicted of aggravated f 
driving while intoxicated, the court shall order the person to be evaluated J 
bv the agency before imposing sentence for the offense.

D W I  #1
( / j

J
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(j) If a person fails to satisfy the requirements of an authorized 

agency under (i) of this section, the courts

( 1) may impose any portion o fa^suspende^s.en fence ; however, if the 
person is convicted of aggTavftted-dIrving while intoxicated, the court shall 
impose rem aining portion of a suspended sentence;

(2) may punish the failure as contempt of the authority of the court 
under AS09.50.010 or as a violation of a condition of probation; and

(3) shall order the revocation or suspension of the person's driver's 
license, privilege to drive, and priviliege to obtain a driver's license until 
the requirem ents are satisfied.



D W I # 6

(n) A  person is guilty of aggravated driving while intoxicated if convicted of driving while intoxicated and has been previously convicted two or more times. For purposes of determining if a person has been previously convicted, the provisions of (m)(4) of this section apply. Upon conviction the court(1) shall impose a fine of not less than $5,000, and a term of imprisonment of one year, with a minimum period o f time to be served of not less than (A) 120 days if the person has been previously convictedtwice; (B) 240 days if the person has been previously convictedthree or more times;(2) may not(A) suspend execution of sentence or grant probation except on condition that the person serve the minimum term of imprisonment under (1) of this subsection and that the person complete rehabilitative treatment recommended by the agency under (h) of this section; (b suspend imposition of sentence;(3) shall revoke the person's driver's license, privilege to drive, or privilege to obtain a license under AS28.15.181.(4) may order forfeiture under AS28.35.036 of the vehicle or aircraft used in the commission of the offense, subject to remission under AS28.35.037; and X "  '
(O'^'Y

(5jf shaltprder the person to install an ignition interlock device on the person S^velrible before the person's driver's license, privilege to drive, or privilege to obtain a license is restored under AS28.15.181 "\(6) -watefy* (or shall) order the defendant to be on probation for a period authorized under A S 12.55.090; during this probationary period
L j



the court may order that the person take a drug or combination of drugs, intended to prevent the consumption of an alcoholic beverage; Note: Herecould be listed any other types of long term conditions of probation.
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IN THE LEGISLATURE OF THE STATE OF ALASKA NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE
Offered: 4/19/95
Referred: Judiciary
Sponsors): REPRESENTATIVE BUNDE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to errors in surveys of land and amending Alaska Rules of

Civil Procedure 4 and 12."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. MANIFESTLY DEFECTIVE SURVEYS, (a) An action (n'renrtp determineand recognize boundaries of and within a subdivision within a municipality as they presently exist and to quiet title within the boundaries of the subdivision to the persons judicially found entitled to title under this section may be maintained if the platted description or field location of streets, tracts, and lots of or within a subdivision are manifestly defective due to a defective survey so as to create sufficient uncertainty as to affect "the quiet enjoyment and property

C S  FO R  HOUSE B IL L  NO. I76(CRA )

rights cr the ownersJ&nd^n owner of land within the subdivision objects to the results of a resurvey and preliminary plat.(b) An action under (a) of this sectilmmay orjly be maintained(1)_by (A) the municipality the subdivision is located within; or
HB0176b -1- CSHB 17*(CRA)
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1 (B) a person granted permission by the court to bring the action;23 (A) the municipality the subdivision is located within has4 (i) by resolution supported an action under this section for the5 subdivision; and6 (ii) established ((Special assessment distri$ in the manner7 provided for capital improvements under AS 29.46.010 - 29.46.140 or under8 municipal ordinance^an»p9 (B) a resurvey and preliminary plat has been completed by the10 assessment district and one or more property owners of or within the subdivision11 y^objjcT^the results of the resurvey and filing of the preliminary plat.12 (c) The complaint in an action under this section must include13 (1) a statement of facts showing how this section is applicable;14 (2) thejauient-plal-ol' the subdivision;15 (3) a description of the entire real property sought to be affected by the action,16 including a description of all improvements to the real property and any existing boundary17 evidence along with a description of the location of all general topographic features;18 (4) if the action is not brought by the municipality, a specification of theeslate,19 title, and interest owned and in the actual possession of the person bringing tfle action in20 described parts of u\e entire real property affected by the defective survey;21 —(57 a specification of the estate, title, and interest in and owners of each22 separate part of the entire real property affected by the defective survey so far as they are23 known to the person bringing the action, and so far as they are capable of being discovered24 by reasonably diligent search by the person bringing the action;25 (6) a specification of the street, public, or other areas offered, or that may be26 offered, for vacation in whole or in part for judicial equitable allocation to landowners for the27 mitigation of the losses inflicted upon the landowners by the defective survey;28 (7) the preliminary plat undertaken by the assessment district of the entire real29 property affected by the defective survey, embodying the land boundaries contained within the30 legal boundary of the defective survey.31 (d) In addition to other notice required by applicable court rule, notice shall be
CSHB 176(CRA) -2-
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1 published as provided in Alaska Rule of Civil Procedure 4(e), and a copy of the notice shall2 be posted in a conspicuous place on each separate parcel of the entire real property described3 in the complaint within 20 days after the first publication of the notice.4 (e) An answer to the complaint must5 (1) be served within 90 days after the first publication of the notice; the court6 for good cause shown may allow up to an additional 180 days to answer;7 (2) specifically set out in detail the way in which the answering party's estate,8 right, title, or interest in or to, or lien on all or any part of the property is different fromT^T)9 greater than, the interest of the party as it is described in the complaint;10 (3) be confined to rights based on events occrTing at the time of, or since the11 time of, the defective survey.12 (f) A claim, right, or action that a party may have against a person based upon facts13 or events that occurred^forpthe action under this section, remains unaffected by the action14 brought under this section and may be asserted at any time and in any manner permitted by15 law. However, a judgment in an action under this section is final as to the consequences, with16 respect to land boundaries, of the replat of the defective survey.17 (g) A party to an action authorized by this section may record a notice of the18 pendency of the action in the form and at the place and with the effects specified in19 AS 09.45.940.20 (h) The vacating of streets, public areas, and other areas in whole or in part by the21 voluntary action of a municipality, for the purpose of making it possible for the court to22 mitigate the hardships suffered by individuals because of the defective survey, can be23 accomplished by the offer of the municipality expressed in the complaint followed by the24 court's approval of it in the action authorized in this section, without other formalities. This25 provision is a special substitute for the provisions contained in AS 29.40.120 - 29.40.160T^ fw --26 (i) In an action under this section, judgment may not be given by default, but the court27 shall require proof of the facts alleged in the complaint and other pleadings.28 (j) The judgment must29 (1) determine the land boundaries of each parcel of land located within the /30 entire area of real property sought to be affected by the action, whether owned publicly or n/"   --- l/a-31 privately after judicial equitable allocation of land voluntarily vacated by a municipality under
HB0176b -3- CSHB 17«CRA)
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1 (h) of this section;2 (2) determine the person or persons having estates, rights, titles, interests, and3 claims in and to each parcel, whether legal or equitable, present or future, vested or4 contingent, or whether they consist of mortgages or liens of any description;5 (3) approve and direct the proper filing of a new plat covering the entire area6 of real property sought to be affected by the action, as a substitute for the plats previously7 filed, that were based upon the defective survey;8 (4) to the extent reasonably practicable, attempt to minimize disruption to lines9 or boundaries of parcels or lots that are not found to be materially incorreqt;10 (5) give effect to the changes in land boundaries reflected by the it&urvey and11 preliminary plat, mitigated so far as can equitably be done by allocating to contiguous lots12 parts of the land released by the municipality under (h) of this section.13 (k) A judgment under this section14 (1) iyfionclusive ^ t h  respect to land boundaries on each person who, at the15 commencement of the action, had or claimed an estate, right, title, or interest in or to a part16 of the entire area of real property described in the complaint as intended to be affected by this17 action, and upon each person claiming under any such person by title subsequent to the18 commencement of the action;19 (2) may not solely, by reason of the judgment or its effect, make a parcel or C20 lot ineligible for a use or development for which it was eligible before the judgment.21 (1) The court shall assess the cost of the action under this section and the replat to the22 assessment district.23 (m) The person bringing the action shall record a certified copy of the judgment at24 the expense of the assessment district with the recorder for the recording district in which the25 land is situated.26 (n) This section does not affect the right of a person harmed by a defective survey to27 recover damages for the defective survey or limit the liability of the person who performed28 the defective survey.29 (o) The remedy provided by this section is cumulative and in addition to any other30 remedy provided by law for quieting or establishing title to real property or the boundaries31 of it.
CSHB 17*CRA) -4-
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1 (p) In this section, "defective survey"2 (I) means that the original monumentation set by the surveyor of record to3 represent the property comers, or the distance and direction calls, on a plat of public record4 are sufficiently and manifestly erroneous so as to create gross uncertainty and ambiguity as5 to the6 (A) position of property lines within a subdivision; or7 (B) location of lots, streets, and tracts of a subdivision; and8 (2) does not include Bureau of Land Management rectangular plats, United9 States surveys, and state rectangular plats.10 * Sec. 2. An action under sec. 1 of this Act that is commenced before December 31, 1998,11 may proceed under the provisions of sec. 1 of this Act notwithstanding $he repeal of that12 section under sec. 4 of this Act. ■—  -----
"Svil Prnr'pHnrA A * ( (  r s13 * Sec. 3. Section 1 of this Act has the effect of amending Alaska Rule of Civil Procedure 414 relating to service of process, and Alaska Rule of Civil Procedure 12, relating to answers in15 civil actions.16 * Sec. 4. Section 1 of this Act is repealed December 31, 1998. 0 ^  ^ ^
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NOTES: Attached arc my comments that were presented to the SenateCommunity and Regional Affairs Committee on April 12, 1995. The CS SB79 is much better than the original but still needs some work and a decision made as to if the unlimited liability is worth while. Thanks for reviewing these comments in your deliberations.



MATANUSKA-SUSITNA BOROUGH
PUBLIC W O RK S DEPARTMENT3S0 Eeet Dahlta A vtnui, Palmer, A lu k s 95645-6488 PHONE (507) 745-8801 *  FAX (807) 746-8825

M E M O R A N D U M

DATE: April 14, 1995TO: Alaska State SenateCommunity and Regional Affairs CommitteeFROM; George Strother, Engineering Division ManagerSUBJECT: CS SB79 TestimonyFrom April 12,1995, 2:15 p.m.
At the end of my testimony the committee chairman requested a transcript of my comments. A tape was not made of my comments and the following is a paraphrasing of my comments on April 12th:
I am George Strother, the Engineering Division Manager of the Matanuska-Susitna Borough. I am a registered, professional civil engineer in Alaska and a registered, professional land surveyor. I have been practicing engineering about 25 years in Alaska and have been with the Matanuska-Susitna Borough in my current position for six years. I have been involved in the review of Senate Bill 79 since it "ame up to the Alaska Society of Professional Land Surveyors annual meeting in February of this year. The committee substitute is much better than the original bill, and I strongly urge that the original bill be trashed and forgotten. I understand that Anchorage has severe problems with Rabbit Creek Heights and Rabbit Creek Subdivisions. The Matanuska-Susitna Borough also has had problems with several erroneous plats within the Borough. We have many subdivisions withw/ft*Afnwu44i«)-i ftp i



anywhere from five to fifty foot errors that cannot be resolved on the paper plat, much less on the ground. We realize that Anchorage wants to have additional legislation specifically set up for two subdivisions in Anchorage, but everybody must realize that this is a statute that applies statewide and can effect all areas of the state and is not just for Anchorage. Comments cn the previous version by the State Department ofNatural Resources noted that AS 09.45.020 allows for quiet title court action for relief of disputed prop srty lines. One of the comments made during the previous testimony was that the current statute does not easily allow for multiple property owner action. I suggest that a minor modification of the existing statute, that would allow easy class action law suit, could be in appropriate remedy rather than an entire new statute as is currently presented. In the Matanuska- Susitna Valley, tta local survey chapter attempted to have a special assessment district formed for the Williwaw Subdivision ?nd the Alaska Estates #2 Subdivisions in the early mid-1980s. The majority of property owners at that time would not sign a petition and the proposed survey plat correction died due to a lack of interest by the affected property owners. Current regulations allow local improvement districts to be formed without additional legislation. Special service areas are allowed to be set up to take on additional powers of authorities not granted to existing municipalities. This has happened often in the Matanuska-Susitna Borough for road powers, erosion powers, and fire service powers that are not currently assigned to this second class borough. The Cottonwood Shores Subdivision, between Palmer and Wasilia, is one example of an error subdivision where the original surveyor was released by the developer prior to completing the field survey, and unlicensed surveyors performed tta final surveys much cheaper than the original licensed surveyor, but many of these comers were erroneously set. I did a survey while I was in the private sector for Representative Vic Koehering and one of the lots that had errors of several and I recommended that he keep his
nvw/ununwuH-l



house in the middle of the lot. Many of the property owners in this subdivision have filed for replats of several grouped lots. Not all property owners have agreed to this but local, small replats have resolved portions of the plat. The Snyder Subdivision on the north side of Lake Lucille in Wasilla was a plat originally recorded by a mining surveyor in 1948. The paper plat cannot be mathematically closed as there is not enough bearings or distances on the face of the plat to compute where the lot should even be. We had a partial rcplat in the center of this plat. I had the adjacent property owners sign the quit claim deeds agreeing to the boundary lines of the replat. Then the people within the plat all signed the face of the plat, and quick claim deeds to each other to reset property lines in the best known location. This was done with concurrence with all parties under the existing statutes.
As to getting to specifics in CS SB79: Page 1, Line 5, requires that the error subdivision be within a municipality. There are many subdivisions in this state outside of municipalities. Current statutes require the State Department of Natural Resources be the platting authority for plat amendments.I suggest wording be added to allow the majority of property owners to replat erroneous plats outside of municipalities with plat reviews still to be allowed by Stale Department of Natural Resources.
Page 1, Lines 8 and 9 state that a subdivision must be manifestly defective so to create sufficient uncertainty to enjoy quiet enjoyment of property. What is "uncertainty"? On many large parcel subdivisions (20+- acres) in the Matanuska-Susitna Borough there are twenty to fifty feet floating around. So long as all owners are aware of this and can build their houses in the center of the lots, they are satisfied even though they may not know exactly where they can build fence lines. A five
rw/Bw/umw,* 1 <• *  1



foot error downtown Anchorage, 4th Avenue, with the zero lot line high rise commercial buildings, would be a severe error cr< ating extremely costly lawsuits if a high rise building wall was built over a property line. This same problem continues onto Page 5, Line 4, under the defective survey where it says "gross uncertainty". Gross is not defined adequately and would probably have various meanings to various people. In any subdivision, anywhere, if someone wants to put up a fence and an adjacent owner disputes the line location, people become very defensive when it becomes property that they think they own. In many places, even a one or two foot error on a fence line in a normal subdivision could be considered a gross enor by the offended neighbor. "Manifestly defective" and “gross uncertainty" must be better defined. Maybe a committee assigned by the State Depai tment of Natural Resources or appointed by the Board of Registration for Architects, Engineers, and Land Surveyors could be a disinterested third party to define if a plat is sufficiently erroneous as to fell under this proposed statute. Existing quiet title statutes would allow any plat, whether the error is small or manifestly erroneous, to be resolved through court action.
Page 1, Line 10, allows an owner of the land within the subdivision to object to the results of a resurvey or a replat. The problem with this wording is that the resurvey or the replat has already been done and under later sections of this proposed statute, the cost has already been set. The owner may not know what he is getting into until the survey has been done, but a replat is not final until it is recorded. People who originally thought they were in fevor of replatting a subdivision may not like the final findings of the survey, I must agree with Mr. Craig Savage who previously testified that the cost of one of these special assessment districts would be unknown upon entering into the project. Page 4, line 21 allows the court to asses the costs of action to the special assessment district. A
w*w.urnw*wi«J-i



surveyor may be able to give a cost estimate to start the project, but until the field survey has been started, all problems will not be know, and coming up with a solution that can be agreed to by a majority of the property owners may be very difficult. Once the surveyor drafts his best guesB on a plat and all the property owners have a chance to object, the legal problems will not be krown nor will the legal fee estimates Depending on the objection level and-the wealth of the objecting parties, the court costs wiH"be completely unknown. OngoftfrrputentiahcoatT of the special assessment district would be to pay for damage or to buy out people that have property that could become unusable in a replat. age 4, Line 19, states it cannot make a parcel ineligible for use for which the parcel was originally eligible, but if a parcel, such as on the outside boundary of Rabbit Creek Heights, was largely outside of the original subdivider’s area, who will make that party whole? This may be another unknown cost to the special assessment district. As all the costs cannot be know going into the district formation, the residents could be subjecting themselves to unlimited liability. It is possible that the assessments could exceed the value of unimproved lots, which could then be foreclosed on by the municipality, and the general tax payers would end up being liable for the vacant lot’s assessment
Page 3, Line 1, states that public notice will be as per Alaska rule of Civil Procedures. I am not an attorney, but can the stale legislature amend civil procedure rules which, I believe, arc normally changed at the discretion of the State Supreme Court? I recommend a modification to this lino that states that "notices will be sent to all parties of record in the affected area by certified nwil at least 45 days prior to action being taken in formation of a special assessment district". This should require a title report on every individual property so that all parties who are not listed on tax roles would be
rw/lW/UTTMA**!**!



notified prior to their property lines being changed without their concurrence.
Page 3, Line 20, (h), allows a different way to vacate right-of-way. Existing vacation statutes require certain public hearings and action by elected public officials. This paragraph may need to be amended to require that at least the same public hearings be held if there is going to be any vacation of right-of- way. There are people that can be affected by right-of-way other than the property owners in the subject subdivision. Many through right-of-ways can be used by commerce and other adjoining subdivision owners that would not normally be noticed just within the subdivision special assessment district formation.
Page 4, line 23, (m), requires a certified copy of the judgement be recorded. This section needs to be modified to require that a copy of the replat be filed, at the appropriate recorders office.
In closing, the proposed committee substitute is much, much better than the original proposed amendment to the earthquake/slide relief act, but at this time this bill still needs many corrections and substantial decision as to whether this is better than the existing laws. Even though I realize why people want to get some way for erroneous plat relief, at this time I cannot support this bill as presented due to its unlimited liability.
bw
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HB 176

"An Act relating to errors in surveys of land."

W h en  o u ts id e  su rv e y  lines of a subd iv ision  a re  "m anifestly  defective", 

the in s id e  lines of so m e  o r all o f the ind iv idual lots w ill be incorrect as well.

W hen th is  occurs, n o  o n e  in the  subd iv ision  is a ffo rded  clear title, c rea ting  

d ifficu lties  in  title  tran sfe r, m o rtg ag e  insurance an d  financing. W hile it is true  

tha t a p ro p e rty  o w n e r can  b rin g  qu ie t title action ag a in s t lots su rro u n d in g  his 

o r  her o w n , it is n o t p rac tica l to  so lve m ulti-ow ner, m u lti-lo t p rob lem s u n d e r 

a single  q u ie t title action  w h en  the  o u ts id e  m arkers are  so far off the m ark.

HB 176 w o u ld  a llow  a p a rty  to enjoin all p ro p e rty  ow ners of record ,

(after p ro p e r  p e titio n  to  th e  co u rt, reso lu tion  by a local governm en t, an d  

creation  o f a special assessm en t district,) to request a re su rv ey  and  rep la t of 

m an ife stly  defective  su b d iv is io n  lines an d  su b seq u en t changes in in d iv id u a l 

lo ts th ro u g h  S u p erio r C o u rt action.

T he  M u n ic ip a lity  o f A nchorage  has requested  th is legislation to he lp  

correct tw o  "m an ifestly  defective" subd iv ision  su rv ey s con tain ing  347 lo ts in 

the A n ch o rag e  area. S taked  lo t corners are not in the  sam e position  as sh o w n  

o n  the  p la ts , an d  in  m a n y  cases, lo t lines are 20 to 30 feet off from  th e ir no ted  

p o sitio n  on the  p la ts . T he M unicipality  has exhausted  all o th e r aspects o f law  

to co rrect th is p ro b lem  a n d  finds that th is legislation is the only  practical 

so lu tio n  to offer re lief to assist p ro p e rty  ow ners in correcting  this defect.

W hile the  im m ed ia te  reaso n  for th is legislation occurs in A nchorage, the 

changes w o u ld  be availab le  s ta tew id e  for m anifestly  defective surveys.

HB 176 can o n ly  be u tilized  to resolve m anifestly  defective su rv ey  

p ro b lem s if specific c ircum stances w ith  a b o u n d ary  d isp u te  cannot be reso lved
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with existing common law L^undary resolution principles HB 176 i« rr̂ ftp< to allow for a vote of all the affected landowners to determine if a resurvey of the entire subdivision(s) should occur. A  majority must concur to form a special assessment district; the Municipality must also pass a resolution supporting this action and formation of an assessment district. A complaint must be filed with the court with a statement of facts surrounding the survey area in question, i.e. persons with interest in the affected property, the type of interest they have, facts about the problem and the proposed replat, including an as-built survey showing current improvements and landmarks, with existing boundary evidence. Also included could be a listing of all property or properties that may be offered to compensate landowners for mitigation of losses. A certified statement by a competent authority citing that a majority of the affected landowners voted for the replat and voted to set up an assessment district to fund the replat must also be submitted to the court.
The court may accept, modify, or direct the surveyor(s) to modify the proposed replat. The court assesses the special assessment district for the costs of the replat. Once the court has acted, the replat is recorded as the official record.
A  subcommittee of the Alaska Society of Professional Land Surveyors (ASPLS) concluded that when a subdivision survey is "manifestly defective", it cannot be resolved on a piecemeal basis and unless all the land owners participate, it will never be resolved. A subcommittee of the ASPLS worked with the sponsor’s office, the Municipality of Anchorage, the Department of Natural Resources and various affected entities to craft the language in HB 

176.
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Date of Committee Action:

The COM M UNITY AND REGIONAL AFFAIRS Committee considered: HB 176

HOUSE BILL NO. 176

"An Act relating to errors in surveys o f  land.'

ADJUSTMENTS FOR DEFECTIVE SURVEY

r e c o m m e n d s  it b e  r e p la c e d
w ith  th ?  fo l lo w in g  c o m m i t t e e  s u b s t i t u t e  H - &  |~71* C C - V - P t )

[ ] additional referral t o _
f | attached amendment(s)

A D O P T S :____________

Committee

ATTACHES NEW FISCAL NOTE(s): (Dcp<)

( ) Fiscal note(s) ___________________

Letter of Intent

APPROVES PREVIOUS:

[ ] fiscal note(s) ________

[ ) the same title 
[ new title

(DrpCDto)

Iy \ zero fiscal note(sj [ ] z e ro  f is ca l  n o te (s )
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Revision Oate: Apiil 13, 1995_________________________ Dept. Affected Community & Regional Affairs
Title. An Act relating to errors in survey of land BRU none______________________________________

_______________________________________ Component none____________________________
Sponsor Rep. Bunde___________________________ ____________________________________________
Requestor: House C R A ________________________CO M PO N EN T SER IA L N O . ____________
Expenditures/Revenues:_____________________________ (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0

REVENUE FUND SOURCE:

11 A.fc Or ALASKA F R P A I NJOTF
995 l LGISLATIVE SESSION ' ’ *

FUNDING:__________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

(FULL-TIME
'PART-TIME
It e m p o r a r y

0 0 0 0 0 0

E st im ate  of  c u r re n t  (FY94) im p a c t  5 none

A N alV siss :  (Attiidn a s e p a r a te  p a g e  it necesSaryT

This legislation would have  no fiscal impact on the department.

P repared by Remond Henderson, Director s . / / 465-4708

Division: Division of Administrative Service^ /  / ? / / Date: 4/13/95

Approved by Commissioner: Date: 4/13/95

Agency: Community & Regional Affairs /PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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199> L E G IS L A T IV E  SESSIO N
Revis.jn  Date. •

Title:

STATF. OK ALASKA

An Act relating to errors in surveys o( land.

Dept Atfected: Natural R esources 

BRU: Resource Development

Component: Land Development

Sponsor: Representative Bunde

R e q u e s to r  CRA________________ C o m p o n e n t  Serial No. 431

OPERATING EXPENDITURES FY96 FY 97 FY93 FY99 fV oo FV01
P ER EO n a l  'SERVICES-
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 1 0.0 0.0 0,0 0.0 0.0 0.0

ICAPITAL EXPENDITURES" "OUT ToT TolooT ooT 0:01

ICHANGE IN REVENUES ( ) 0.0| 0.0| o.o | 0.0 0.0| G.0|

FUND SOURCE (Thousands ot Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1CC6 GF/MHTIA
Other

I

TOTAL 0.0 0.0 0.0 0.0 0.0 o.c

E s t im a te  of a n y  cu r ren t  y e a r  (FY95) c o s t :  $ 

POSITIONS

None

| FUlL-TIME 0 0 0 0 0 ol
PART-TIME 0 c 0 0 0

T e m p o r a r y 0 0 0 0 0 Cl

ANALYSIS: (Attach a separate page if necessary)

There is no fiscal impact anticipated lor the Department of Natural Resources associated with implementation oI this legislation.

In Anchorage, two subdivisions, Rabbit Creek View and Rabbit Heights were done by the same surveyor 25 years ago. who has had his 

license revoked. Boundaries ot the plat don't dose by hundreds ol (eel These problems have manifested themselves to the point where 

tending institutions and title companies are electing not to service the lot owners in the area. Surveyors have also not elected to perform 

surveys and road and drainage improvement is stepped due to the uncenamty in determining the position ol right-of-ways.

Ren Swanson, Director 
Land

Prepared  by:
D i v i s i o n : ______________________
Approved by Commissioned-'’

_  A A A
Agency: Natural Resources

Phone : 
Date :

Date:

762-2692
1 1 -Apr-95
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M E M O R A N D U M

MUNICIPALITY OK ANCHORAGE

D A T E : A p r i l  1 3 ,  1995

T O : G e o r g e  N e w s h a m ,  A s s i s t a n t  M u n i c i p a l  A t i o r n e y

T h r u :  L e e  B r o w n i n g ,  P E ,  M u n i c i p a l  E n g i n

FROM:  T o m  K n o x ,  P L S ,  M u n i c i p a l  S u r v e y o r

S U B J E C T :  S e n a t e  B i l l  7 9 / H o u s e  B i l l  1 7 6

A s  y o u  k n o w ,  I  h a v e  b e e n  w o r k i n g  f o r  s e v e r a l  y e a r s  o n  t h e  R a b b i t  
C r e e k  H e i g h t s  S u b d i v i s i o n  a n d  R a b b i t  C r e e k  v i e w  S u b d i v i s i o n  s u r v e y  
p r o b l e m s .  T h e  c u r r e n t  c o m p a n i o n  b i l l s  a r e  t h e  r e s u l t  o t  t h a t  w o r k .  
T h e  t y p e  a n d  m a g n i t u d e  o f  s u r v e y  p r o b l e m s  a f f e c t i n g  t h e  p r o p e r t y  
o w n e r s  w i t h i n  t h e s e  t w o  s u b d i v i s i o n s  i l l u s t r a t e  t h e  n e e d  f o r  t h i s  
p a r t i c u l a r  l e g i s l a t i o n .  I  h a v e  i n c l u d e d  h i g h l i g h t e d  e x a m p l e s  o f  
s o m e  o f  t h e  p r o b l e m s  w h i c h  r a n d o m l y  a f f e c t  b o t h  s u b d i v i s i o n s .

I t  h a s  b e c o m e  n e c e s s a r y  t o  p r o v i d e  a  l e g a l  m e c h a n i s m  f o r  a  
m a j o r i t y  o f  c o n s e n t i n g  o w n e r s  o f  p r o p e r t y  w i t h i n  t h e  b o u n d a r i e s  o f  
a  d e f e c t i v e  s u r v e y  t o  b e  a b l e  t o  c o r r e c t  t h e i r  s u r v e y  a n d  r e c o r d  
a n  a c c u r a t e  d e s c r i p t i o n  o f  t h e i r  p r o p e r t i e s .  T h i s  l e g i s l a t i o n  
p r o v i d e s  a  m e c h a n i s m  w h i c h  i d e n t i f i e s  t h e  f u n d i n q  s o u r c e ,  b i n d s  
t h e  p r o p e r t y  o w n e r s  t o  a  s o l u t i o n  a n d  p r o v i d e s  t h e  l e g a l  a u t h o r i t y  
t o  e n s u r e  e q u i t a b i l i t y  a n d  q u i e t  t i t l e  t o  a l l  t h e  p r o p e r l y  o w n e r s .

I  w h o l l y  s u p p o r t  p a s s a g e  o f  a  b i l l  w h i c h  w o u l d  a c c o m p l i s h  t h i s  
n e e d .

E n e l .

c c :  J i m  1 - c r o ,  D i r e c t o r  o f  P u b l i c  W o r k s



April 14, 1995

T h o  bill s h o u l d  b o  passed. It h a *  boos? written in s u c h  a  w a y  trial (bo Iami o w n e r *  h a v e  to 

M « y  tricar b o u n d a r y *  a m  in mjeri a  slate that (hi* i* trie o n l y  l a w  that will w o r k  to lix (he 

b o u n d a r y  p r o r i k x m .  T h i *  bill is also written m i  that (o u w  thi* law, ( h e m  m u n i  b e  m a j w  

error* in a large area.

I a m  o n a  o f  the trualoo* o n  three lot* in a subdivision (bat (hi* l a w  w o u l d  a p p l y  (o. 1 a m  

alio a  R a y ater a d  Profession*! I a n d  S u rv e y o r  in  0m  JttxW o r  Alaska. ! h a v e  w o r k e d  o n  fh» 

c o m m i t t e e  Ibal h e l p e d  write this legislation. I believe (bat this legislation h a *  a lot g o i n g  

H it it. It r* e w i n  -  w i n  pi e c e  o f  k g k b t k x t  T h e  b e d  o w n e r *  alTecled Itave to vote to set 

u p  a  special a a a a w n w d  district to p a y  re*- trie p r o b l e m  a m i  il'lhay don't w a n t  to p a y  to lix 

the p r o b l e m ,  t h e y  c a n  vote d o w n  the sp e cial a a a a m m e n t  district T his t e g n d a l k m  also h a *  a  

S u n s e t  cla u s e  in it s o  that it c a n  h e  revised o r  c a n c eled. A n d  the pssaing o f  this legislate*! 

will not d o  h a r m  to a n y o n e

U n d e r  Keel ion I ( 2 ) ( A X ' ' )  < «  trie last d m  II that T h a v e  trie special a s s e s s m e n t  district is 

established b y  A S  29 46  010  -  29 .46.140 o r  u n d e r  m u n i c i p e l  ordin a n c e  U p  until t h b  

drall, the special a s s e s s m e n t  district w a s  established b y  the land o w n e r s  that m a y  b e  

i H o c  led. I w o u l d  like to se e  trial the land o w n e r *  still r e m a i n  in control o f  this special 

asrctuoaatH district T h e y  are trio o n e *  affected a n d  they are also trie o n e s  trial h a w  to p a y  

for it.

Youfttrudy

UOU.SK H ILL #176 -  SENATE JlllLL #79

lk y a n  &  C o o p e r  F L S



SENTEC
Surveying, Engineering and Planning 
7801 E 36 th Ave, Suite A 
Anchorage, AJ< 99504

(907) 333-6881 
Fax (907) 333-1085

Apnl 17. 1995
Senator Steve Reiger 
State Capital 
Juneau, AK 99801

Re: SB 79- An Act relating to errors in surveys of land

Dear Senator Reiger,

I am a registered Land Surveyor, located in Anchorage end wish to inform you 
that I support your bill. I was a member of the ASPLS committee formed to review 
and comment on the original version of the Bill. I am also the ASPLS legislative 
committee chair. This letter represents my own views and not necessarily those 
of ASPLS.

As surveyors we are well aware of the problems associated with defective 
surveys. In many cases the existing Laws and Regulations are sufficient to allow 
a problem survey or subdivision to be corrected. This bill is designed to assist in 
the situation where the implementation of existing Laws would create more 
problems than solutions. This bill is an improvement over the initial bill, as it is 
removed from the confusion of the Earth Slide relief Act and also this draft dearly 
out lines the step* and procedures necessary to implement the bill. There are 
several areas in this draft which still require darification. The first is in regards to 
the recordedorroHhe replat It is assumed that the Court through a judgment wiH 
instruct the local platting authority to accept the plat and record it. Secondly there 
is some confusion over the definition of MunidpaJtty, as used in this bill

Thank you for the opportunity to speak to this bill.

If you have any other questions please contact me.

Sincerely

Mike Home P.LS
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S e r . a t . c r  S t e v e n  K i e c e r  
S t a t e  C a p i t o l* H• • J  V llt w - w
J u n e a u ,  A —a s  < s  ,  “  ■ .  - 

? . S :  S e n a t e  B i l l  M e .  “ 9

D e a r  S e n a t o r  P . i e c e r :

T h e  M u n i c i p a l i t y  c f  A n c h o r a g e  s t r o n g l y  e n d o r s e s  p a s s a g e  o f  t h i s  
l e g i s l a t i o n .  A s  y c u  a r e  a w a r e ,  t h i s  l e g i s l a t i o n  w a s  i n t r o d u c e d  
l a s t  y e a r  t o  t r y *  a r . c  a l l e v i a t e  a  r e c u r r i n g  p r o b l e m  w h i c h  f a c e s  
A l a s k a n s  a c r o s s  t h e  s t a t e  t o d a y .  T h e  n e e d  f o r  t h e  b i l l  a r o s e  i r o n  
i r e  p r o b l e m s  w h i c h  g r o s s l y  d e f e c t i v e  s u b d i v i s i o n  s u r v e y s  h a v e  h a d  
o n  a t  l e a s t  t h r e e  s u b d i v i s i o n s  m  t h e  G r e a t e r  A n c h o r a g e  A r e a ,  a s  
w e l l  a s  o t h e r  p r o b l e o i s  i n  o t h e r  a r e a s  i n  t h e  s t a t e ,  i n c l u d i n g  
K e t c h i k a n ,  G o r d c v a  a n d  M e r e .

P a r t i c u l a r l y  w i t h  t h e  a r e a s  i n  t h e  A n c h o r a g e  a r e a ,  t h e s e  p r o b l e m s  
a r e  n e t  a r . i c a c i e  t c  t r e  u s u a l  s o l u t i o n s  o f  h a v i n g  t h e  c o u r t s  d e c i d e  
o n  a  c a s e - b y - c a s e  b a s i s ,  e a c h  p r o p e r t y  o w n e r s '  s p e c i f i c  i n t e r e s t s .  
I n  e a c h  o f  t h e  A n c h o r a g e  a r e a  p r o b l e m  s u b d i v i s i o n s , t h e  d e f e c t i v e  
s u r v e y s  a r e  s o  b a d  t h a t  e a c h  o f  t h e  1 3  3 l o t s  i n  t h e  s u b d i v i s i o n s  i s  
i m p a c t e d  s o m e h o w  b y  t i n e  s u r v e y  e r r o r s .  T h e  i m p a c t  o r .  t h e  e f f e c t e d  
p r o p e r t y  o w n e r s  h a s  n e w  b e c o m e  s e v e r e .  T i t l e  i n s u r a n c e  c o m p a n i e s  
a r e  r e f u s i n g  t o  i s s u e  p o l i c i e s  c o v e r i n g  t h e  p r o p e r t i e s .  B a n k s  a n d  
o t h e r  l e n d e r s  a r e  l i k e w i s e  r e f u s i n g  t o  f i n a n c e  s a l e s  d u e  t o  t h e  
- . - . c e r t a i n  n a t u r e  c f  t h e  p r o p e r t y  b o u n d a r i e s .

' J r . d e r  p r e s e n t  l a w  t h e  o n l y  w a y  t c  c o r r e c t  t h e  p r o b l e m  i s  t o  h a v e  
t h e  o r i g i n a l  s u r v e y o r  f i i e  a  c o r r e c t e d  p l a t  w i t h i n  t w o  y e a r s  a f t e r  
t h e  p l a t  i s  f i l e d .  T h i s  c f  c o u r s e  r a i s e s  t w e  p r o b l e m s .  T h e  f i r s t  
i s  t h a t  o n l y  t h e  o r i g i n a l  s u r v e y o r  c a n  c o r r e c t  t h e  p r o b l e m ,  s o  i f  
t h a t  s u r v e y o r  i s  n c  i o n g e r  a v a i l a b l e  ( t h e  c a s e  i n  m o s t  o f  t h e  l o c a l  
a r c  s t a t e w i d e  p r o b l e m s  d i s c o v e r e d  t o  d a t e ; ,  t h e r e  i s  n c  w a y  t o  
c o r r e c t  t h e  p r o b l e m s  u n d e r  c u r r e n t  l a w .

T h e  s e c o n d  p r o b l e m  i s  t h a t  t h e  s t a t u t o r y  t i m e  f r a m e  a l s o  p r e v e n t s  
t h e  p r o p e r t y  o w n e r s  f r o m  a c c o m p l i s n i n g  a  c o r r e c t i o n  a s  w e l l  s i n c e  
m a n y  o f  t h e s e  p r o p e r t i e s  a r e  s o l d  s o m e t i m e  a f t e r  t h e  t w o  y e a r  
p e r i o d  a f t e r  t h e  p l a t  i s  i n i t i a l l y  f i l e d .  T h i s  l e a v e s  t h e  p r o p e r t y  
o w n e r  w i t h  t h e  o n l y  r e c o u r s e  t o  s u e  h i s  n e i g h b o r s  f o r  a  q u i e t  t i t l e



s e n a t e r  S t  e v e r ,  l e g e r  
P a c e  2

e n r u a r y  - ;

o w n e r  w i t h  t h e  c r . l y  r e c o u r s e  t o  s u e  h i s  n e i g h b o r s  f o r  a  q u i e t  r i d e  
a c t i o n  . f  t h e  n e i g h b o r s  c a n n o t  a g r e e  a n c  f i l e  t h e  a p p r o p r i a t e  d e e d s  
c n  t h e i r  r e s p e c t i v e  c o m m o n  b o u n d a r i e s .

T h i s  o r c p c s e d  l e g i s l a t i o n  a l l o w s  s o m e  m a n i f e s t l y  d e f e c t i v e l y  s u r v e y  
e r r o r s  t c  b e  c o r r e c t e d  b y  t h e  s u p e r i o r  c o u r t s  u n d e r  p o w e r s  a l r e a d y  
g r a n t e d  i n  a  c u i e t  t i t l e  a c t i o n ,  e x c e p t  t h a t  r a t h e r  t h a n  1 5 0  q u i e t  
t i t l e  a c t i o n s ,  c r . l y  c r . e  i s  n e c e s s a r y .  I t  a l s o  a l l o w s  t h e  m u n i c i p a l  
g o v e r n m e n t  t o  u n d e r t a k e  t n e  a c t i o n  w h i c h  i n d i v i d u a l  o w n e r s  m i g h t  
n e t  c e  a c l e  t c  a f f o r d  t o  b r i n g .  C l e a r l y  i n  o u r  s p e c i f i c  c a s e s ,  f e w  
c f  t h e  r e s i d e n t s  i n  t n . e s e  a r e a s  c o u l d  a f f o r d  u n d e r t a k i n g  t c  d o  t h e  
t i t l e  r  e s e a r c r . , s i n c e  a l l  a f f e c t e d  p a r t i e s  m u s t  b e  n a m e d ,  t r  
o r r a n i r e  a n d  m a n a g e  s u c h  l i t i g a t i o n .

T h e  p r o p o s e d  l e g i s l a t i o n  i s  c o d i f i e d  w i t h  t h e  s l i d e  s t a t u t e  s i n c e  
t h e r e  w a s  a n  a l r e a d y  a p p r o v e d  m e t h o d  f o r  q u i e t i n g  t i t l e  t r  p r o p e r t y  
i n  g r o u p s  c f  p a r c e l s  r a t h e r  t h a n  b y  i n d i v i d u a l  p a r c e l  l i c i g a c i c r . .  
I t  p r o v i d e d  t h e  m o s t  c o n v e n i e n t  m e t h o d  c f  l e g i s l a t i v e  c o o r d i n a t i o n .

T h e  M u n i c i p a l i t y  c f  A n c h o r a g e  a c t i v e l y  s u p p o r t s  t h i s  l e g i s l a t i o n .  
T h e  M u n i c i p a l  A t t o r n e y ’ s  o f f i c e  p r o v i d e d  a s s i s t a n c e  m  d r a f t i n g  
t h i s  l e g i s l a t i o n .  I t  r e m a i n s  a  p r i o r i t y  f o r  r e s i d e n t s  i n  o u r  a r e a .  
T h i s  p r o b l e m  i s  n o t  h o w e v e r ,  s o l e l y  o n e  f o r  A n c h o r a g e .  A n e c d o t a l  
e v i d e n c e  c f  t h i s  p r o b l e m  r a n g e s  f r o m  C o r d o v a  t o  Me m e . T h e  
l e g i s l a t i o n  p r o v i d e s  g u i d a n c e  t o  t h e  c o u r t  a s  t c  t h e  s t a n d a r d s  t o  
b e  a c c l i e d  t o  t h e  n e w  s u b d i v i s i o n  t c  s c  m u c h  a s  c r a c t i c a ! t a x e
i n t o  a c c o u n t  t n e  f e a t u r e s ,  s t r u c t u r e s  a n d  o c h e r  i m p r o v e m e n t s  
a l r e a d y  m a d e  t o  t h e  l o t s  a n d  t c  g i v e  t h a t  p r i m a r y  w e i g h t  i n  s e t t i n g  
o u t  t h e  n e w  p l a t  o r  s u b d i v i s i o n ,  
i n v e s t e d  s u b s t a n t i a l  a m o u n t s  i n t o

M a n y  i n n o c e n t  p e o p l e  h a v e  
t n e i r  p r o p e r t i e s  a n d  n o w  a r e

p r e v e n t e d  f r o m  b u y i n g  o r  s e l l i n g  p r o p e r t i e s  i n  t h e s e  a r e a s  d u e  
s u r v e y  e r r o r s  t h a t  . n e e d  a  c o o r d i n a t e d  a p p r o a c h  t c  s o l v e .

We  h o p e  t h a t  t h e  l e g i s l a t i o n  p a s s e s  d u r i n g  c h i s  s e s s i o n .  T h e  
M u n i c i p a l i t y  h a s  a l r e a d y  a m e n d e d  o u r  C o d e  t o  p r o v i d e  f o r  a  
f i n a n c i n g  m e c h a n i s m  t c  b e  v o t e d  u p o n  b y  t h e  e f f e c t e d  a r e a  r e s i d e n t s  
a s  a  p r e l i m i n a r y  s t e p  i n  t h e  s u b d i v i s i o n  r e p l a t t i . n g  m  h o p e s  c f  
t h i s  l e g i s l a t i o n ’ s  p a s s a g e .

c a n  b e  o o  a n y  a s s i s t a n c e ,  p i e a s  r e e l  f r e e  t o  c o n t a c t  m e .

e r y  t r u . y  y o u r s ,

T - e o r g e  M.  M<W e w s n a m
A s s i s t a n t  M u n i c i p a l  A t t o r n e y
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W.ChCOACE ALASKA ;S«M; M  
*HCk€: W I2 & H 0 0FkX , cxn) m*xv

■J • £V . W  9tJH.&NQ,: JU OUSh.VAfi ST. SUITE *00 
'AjASAHK.3, ALASKA 7970!-*V9 {0C7)*013tn 
FAX : p o f )  * s i - 3 t * i

D  :  O. 3CX  " C 3 X  - STATE CaRTTCL JUNEAU, ALASXA mi I-0300 êGHE; 907', *633600 
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R a :  R e v i e w  o f  CSSB 3 5 5  ( R e a )

Y o u r  o f f i c e  h a a  r e q u e s t e d  a  l e g a l  r e v i e w  c f  C S S 3  3 5 5  
( R e s ) ,  r e l a t i n g  t c  e r r o r s  i n  s u r v e y s  o f  l a n d .  T h e  l e g i s l a t i o n  

w o u l d  a m e n d  AS 0 9 . 4 5 . 8 0 0  -  0 9 . 4 5 . 8 8 0 ,  t h e  E a r t h s l i d *  R e l i e f  A c t ,  b y  
a l l o w i n g  p r i v a t e  o r  p u b l i c  l a n d o w n e r *  t o  b r i n g  a  q u i e t  t i t l e  a c t i o n  
t o  r e s o l v e  a l l e g e d  d e f e c t s  i n  s u r v e y e d  p r o p e r t y  b o u n d a r i e s .  An 
e x p e d i t e d  r e v i e w  o f  t h e  b i l l  r e v e a l s  n o  c l e a r  l e g a l  o r
c o n s t i t u t i o n a l  d i f f i c u l t i e s ,  b u t  t h e  b i l l  d e e s  p c s a  o n e  l e g a l
c o n c e r n  w h i c h  m a y  b e a r  f u r t h e r  c o n s i d e r a t i o n .

C o n c e r n s  h a v e  a p p a r e n t l y  b e e n  r a i s e d  t h a t  t h e  b i l l  m i g h t  
e f f e c t  a  " t a k i n g "  o f  v e s t e d  p r o p e r t y  r i g h t s .  T h e  U n i t e d  S t a t e s  a n d  
A l a s k a  C o n s t i t u t i o n s  p r o h i b i t  t h e  d e p r i v a t i o n  o f  p r o p e r t y  w i t h o u t  
d u e  p r o c e s s  o f  l a w .  U n i t e d  S t a t e s  C s r . a t .  a r . e r . d ,  V ;  A l a s k a  C o n s t ,  
a r t .  I ,  * e c .  7 .  U n d e r  A l a s k a  l a w ,  d u e  p r o c e s s  i s  s a t i s f i e d  i f  t h e  
s t a t u t o r y  p r o c e d u r e s  p r o v i d e  a n  o p p o r t u n i t y  t o  b e  h e a r d  i n  c o u r t  a t  
a  m e a n i n g f u l  t i m e  a n d  i n  a  m e a n i n g f u l  m a n n e r .  X e v e e  v .  H u m a n a
Ho * p .  A l a s k a .  I n c . . 7 5 0  P . 2 d  3 4 3 ,  3 5 3  ( A l a s k a  1 9 8 8 ) .  U n d a r  t h e
p r o p o s e d  a m e n d m e n t ,  a  d i s p u t e d  b o u n d a r y  c o u l d  b e  a d j u s t e d  o n l y  
a f t e r  a  j u d i o i a l  d e t e r m i n a t i o n  t h a t  t h e  s u r v e y  u p o n  w h i c h  t h e  
b o u n d a r y  i s  b a s e d  i s  d e f e c t i v e .  S u c h  a  p r o c e d u r e  w o u l d  a f f o r d  a l l  
a f f e c t e d  l a n d o w n e r s  a  f u l l  o p p o r t u n i t y  t o  b e  h e a r d  b e f o r e  a n y  
b o u n d a r y  a d j u s t m e n t .  I n  a d * d i t i o n ,  t h e  q u i e t  t i t l e  a c t i o n  
c o n t e m p l a t e d  b y  t h e  b i l l  i s  d e s i g n e d  t o  a d d r e s B  t h e  t h r e s h o l d  
q u e s t i o n  o f  o w n e r s h i p ,  r a t h e r  t h a n  a  d e p r i v a t i o n  o f  p r o p e r t y  w h e r e  
u n d e r l y i n g  o w n e r s h i p  i s  u n q u e s t i o n e d .  T h e r o f o r e ,  i t  d o e s  n o t  
a p p e a r  t h a t  a  t a k i n g  c l a i m  c o u l d  a r i s e  f r o m  t n e  o p e r a t i o n  o f  t h e  
b i l l .

S e c t i o n  13  o f  t h e  b i l l  r a i e e o  a  s e p a r a t e  l e g a l  i s s u e  o f  
s o m e  c o n c e r n .  T h a t  s e c t i o n  d e f i n e s  t h e  t e r m  " d e f e c t i v e  s u r v e y "  a a  
a  s u r v e y  t h a t  " c a n n o t  b e  r e c o n c i l e d  w i t h  t h e  p l a t  o f  t h e  p r o p e r t y ,  
d o e s  n o t  c o n f o r m  w i t h  t h e  p h y s i c a l  l o c a t i o n  o f  t h e  p r o p e r t y  
b o u n d a r i e s ,  a n d  i a  m a n i f e s t l y  d e f e c t i v e  f o r  a  s u b d i v i s i o n . "  T h e  
i m p r e c i s i o n  c f  t h *  p h r a s e  " m a n i f e s t l y  d e f e c t i v e "  a p p e a r s  t o  c a r r y



H o n o r a b l e  Con Bunde
S t a t e  R e p r e s e n t a t i v e

A p r i l  29,  1994
Page 2

t h o  p o t e n t i a l  t o  a u t h o r i z e  q u i e t  t i t l e  c l a i m a  u n d e r  a n  e x t r e m e l y  
b r o a d  r a n g e  o f  c i r c u m s t a n c e s .  P l e a s e  a d v i s e  t h i s  o f f i c e  i f  y o u  
n e e d  a d d i t i o n a l  a s s i s t a n c e  o n  t h i s  m a t t e r .

jr a / jiv

V e r y  t r u l y  y o u r a ,

BRUCE M. 8 0 T E L H 0  
ATTORNEY GEN

B #  J o h n  T .  B a k e r
A s s i s t a n t  A t t o r n e y  G e n e r a l

c c :  B a g a  E l i a ,  O f f i c e  o f  t h e  G o v e r n o r
D e b o r a h  B e h r ,  D e p a r t m e n t  o f  L a v
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S T E ^ v'a R T  t i t e e; omp OF mas* *
h'c v e m c e  r 1 i ,  199 2

Mr. P a r .  .-.ichartscn 

P s r r c r ~ a r . e e  P.sal E s t a t e

.-.arc:: u r e e <  .-ieirr.ts, .-.arc:: _ r s e <  < r e v

. e a r  .-au_

.-.a c i s c u s s e c  war.-, v c n . , . --- : - , ,. . .  -  - — • i a.T. w r i t  m e
C o m p a n y ' a p o s i t i o n  as rc m e  s u r v e y ,  b o u n d a r y  

c f  m e  a b o v e  r e f e r e n c e d  s u b d i v i s i o n s .

:c c . a r i r y  cu: 

iiscr e o a n c i e s

It is c o m m o n l y  knewr. :n a c  w h e n  r h e s e  r w c  s u b d i v i s i o n s  w e r e  

o r i g i n a l l y  s u r v e y e d  a n d  p i a t t e d  m e  corruT.cn b o u n d a r y  te t w e e n  

m e  o w e  c m  e a r n e d  e r r o r s  in m e  b e a r i n g s  a n d  d i s t a n c e s  a n d  

c h e r e f o r e  c r e a t i n g  e n c r o a c h m e n t s ,  i c c a t r c r . , b o u n d a r y  a n d  

a r e a  d i s c r e p a n c i e s  t h a t  s p r e a d  t h r o u g h o u t  a n d  a f f e c t  a l l  l e t s  

in t h e s e  s u b d i v i s i o n s . M a n y  s u r v e y o r s  w i l l  n e t  e v e n  p e r f o r m  

a s - b u i l t  s u r v e y s  b e c a u s e  of m i s  p r o b l e m .  M a n y  l e n d e r s  w i l l  
n o t  l e n d  e i t n e r .

A n  A l a s k a  O w n e r ' s  P o l i c y  o f  T i t l e  I n s u r a n c e  ( i n s u r i n g  t h e  

b u y e r )  c o n t a i n s  a g e n e r a l  e x c e p t i o n  as f o l l o w s :

" E n c r o a c h m e n t s  cr q u e s t i o n s  c f  l o c a t i o n ,  b o u n d a r y  a n d  a r e a ,  

w n r c h  a n  a c c u r a t e  s u r v e y  m a y  d i s c l o s e . . . . "

T n r s  e x c e p t i o n  m e a n s  t h a t  t h e  p o l i c y  d o e s  n e t  a f f o r d  c o v e r a g e  

r e l a t i n g  to t h e s e  p r o b l e m s  in t n e s e  s u b d i v i s i o n s .

A s  f a r  a s  p o s s i b l e  s o l u t i o n s  c f  t h i s  p r o b l e m ,  it w o u l d  r e q u i r e  

a c o m p r e h e n s i v e  r e p l a t  of b o t h  s u b d i v i s i o n s .  T h i s  w o u l d  n a v e  

to b e  a c c o m p l i s h e d  b y  a g r e e m e n t  b e t w e e n  a l l  p r o p e r t y
:wr.ers or o y  a c o u r t  a c t i o n  m a t  

: w n e r s  to c a u s e  a r e p l a t .
w o u l d  b i n d  all o r o c e r t v

; . : • • i .v ' o ,» ' .’ <93 i/ i, ~ } C 4 4





VI '  ■_ i r a L  I !‘Y O F  A NCHG KAuE
Mcaio r i n d  um

Z a : j : J a n u a r y  -4, i ? 5 -

T c :  T o m  K n o x• K V 3 . U U • » y *0̂ 11
S u b j  : R a c c i t  C:ee.< H e i g h t s  S u b d i v i s i o n  P r o b l e m s

T o  b e g i n  v i  o n , the i e g a i  d e s c r i p t i o n  s h o w n  on s h e a :  1 d e e s  n o t  c l o s e  by

1 4 . 4 5  f e e : . T h e t v e  ca. one d e s c r i p t i o n  a r e  a - e n g  m e
b c u n d a r v  o i  the R a b b i t  C r e e <  V i e w  o l a : a n d  the d i s t a n c e s  d i f f e r  0 . 4 7

t w o 3. Z 5 2
• 0 t 2 ~ 1

c l o se b y  I JC
H e  i 5 15 w

'T'I.S e:* z 2 r i c r

A ° rn  »* v 1 1 . 1 3  f e e : !  S i n c e  o n e  R a c c i t  Or
j ” c ~

ai d e s

a: • * j

13 z s a
-> 2 j < • 'i
e i n c  c

z i » b a
a s zr* i

n o s :  s o u o h e a s o a r l v  L e e  a l o n e  R a b c i :  C r e e k  t v

I a s s u m e  Ohe
_ : e e c  , ; e v  p - a :  t e e s  n o: 

o l a :  o f  R a c e : : C r e e k

C r e e k  S e i c h e s n a s  one saa e
l e c a l  d e s o r : o c i o n . S ee a t t a c h e d  e r a w i n e  ::

e x t e r i o r  o c u n c a r v .

T h i s  o l a :  is n e t  a t o t a l  n e s s ,  S l o c k  2 w o r k s  o u t  o r e o o v  w e l l  o n  c a t e r .
c o m c u t e a  a a i s c i o s u r e  or r 0 . 4 5 '  f c r  t h e  e x t e r i o r  c l o c k  b o u n d a r y  a n d  the
s i d e  l o o  l i n e s  i n v e r s e d  v i  c h i n  a c c u c  1 0 ” fo r  b e a r i n g  a n d  0 * 0 1 '  for
d i s t a n c e .  I d i d  c h e c k  t he s q u a r e  f o o t a g e  o f  O w e  l e t s ,  c n e  w a s  c o o d  ( L ot

1 7  ) a n d  t h e  a c n e : ,  L o t  11, 3 *  1 1 c o a c u t e  2 5 5 1 s c u a r e  f e e t  lesi
v n ^ c  15 sr.cvn :n ^r. 2

W » • C , •

T h e  : . a :  n a s ■curri.oc o r o b l e a s  t h r o u c h c u t h e v  a r e  as : c _ - c w s :

1. V e r y  f e w  r a d i i  l e n g t h s  g i v e n .  F c r  d e l t a s  n e a r  90° at r o u n d e d  l ot 
c o r n e r s  t h e r e  s e e a s  to be l i t t l e  p r o b l e m .

1. C u l  d e  s a c  " r e t u r n  r a d i i ’ l e n g t h s  a r e  n o t  p r o v i d e d  a n d  w h e n  I t r i e d  

to n o l o  c n e  g i v e n  a r c  l e n g t h s ,  I f o u n d  t h e  c u r v e s  w e r e  e i t h e r  nor.-Cancer.t
o r  t h e  r a d i u s  w a s  s o m e  r e a l l y  o d d  d i s t a n c e  s u c h  as 2 7 . 5 3 ' .  W h e n  I
a s s u m e d  a 50' r a d i u s  f o r  t h e  " r e t u r n  r a d i u s "  I g e n e r a l l y  f o u n d  c n e  s i d e  
c f  t h e  c u l  d e  s a c  s e e m e d  to w o r k  w e l l  b u t  the e t h e r  s i d e  d i d n ' t .  I h a v e
p r o b l e m s  w i t h  a l l  c u t  c n e  or t w o  c f  t h e  c u l  de s a c s  f i t t i n g  t o g e t h e r .

2. B l o c k s  w i t h  w a l k w a y s  in t h e m  d o  n o t  w o r k  w e l l .  I s u s p e c t  t h a t  the

i n s e r t e d  a s  a n  a f t e r  t h c u c h t  a n d  n o t  a l l  t h ev a : . < v a v s  a a v  n a v e lean
c o m p u t a t i o n s ,  n u m c e r s  or. t he p i a t  w e r e  p r o p e r l y  c h a n c e d  t: 
c r . a n g e s .

r e : : e c t :ne

4. T h e r e  a r e  n u m e r o u s  p l a c e s  w i t h  d i s t a n c e s  n o t  s h e w n  a n d  a f e w  p l a c e s  
w i t h  c u t  c a s t i n g s . T r y i n g  to c o m p u t e  t.ne v a l u e  o f  the m i s s i n a  d a t a  o n  a 
p l a t  w i t h  as m a n y  p r o b l e m s  as t m s  o n e ,  is n e t  d e s i r a b l e .
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. a r e  m a n y  p l a c e s  w h e r e  the si 
r. e t o t a l  d i s t a n c e  s h o v n

c a n  t e r - m e  c i s t a n c :
c u n c a r y  o f  b l o c k  3 l e t  s u m m a t i o n  - 1 4 1 0  f e e t  

i f e w  of tr.e o c h e r  p r o b l e m s  a c e

C u r v e  7, t h e  r a c i u s  d o e s  n o t  a g r e e  w i t h  t he o t h e r  c u r v e  i n f o r m a t i o n .

11, d e l t a  d o e s  n e t  c o m p u t e  f r o m  b e a r i n g s  o f  t a n g e n t s  b y  a b o u t

l e n c o h  c c a c u t e s  2 3 . 1 1  f e e t  lcr.ce r t h a n  s:

uC r z r* • z * ."*•« 

in a f e w  p l a c e s .  
:und s o m e  d a c e s

,.wtu. t C r e e  < 

C o a p u t : r. c t r. e 
v n e r e  2 2 '

the t h r e e  p o s i t i o n s !  O t h e r  p l a c e s  a r e  n e t
• oi 3

: t he l o t 1 i a j «>J •*  • ttC — jws t a n c e s  v a r i e s
l o n g  a s : : e e : c e n t e r l i n e  cr
D i a n e  D r i v e c e n c erlir.e b e t w e e n
- 1 4 0 1 . 9 1 f e e : i >»•"*£ S C U  ». i"iW* 5 ̂

:v n .

12. T h e  d i s t a n c e  o f  t h e  l o t  l i n e  c o m m o n  to L e t s  5 / 7  B l o c k  o, a p p e a r s  tc
to the c u l  de s a c  r a d i u s  p o i n t .

S e m e  s t r e e t  i n t e r s e c t i o n s  h a v e  p o s i t i o n a l  d i f f e r e n c e s  o f  a b o u t  0 . 9  f e e t  
b u t  g e n e r a l l y  t h e  s t r e e t s  i n t e r s e c t i o n s  f i t  t o g e t h e r  w i t h i n  a t e n t h ,  
u s i n g  L o t / 3 i c c x  b e a r i n g s  a n d  d i s t a n c e s ,  p o s i t i o n a l  d i f f e r e n c e s  of 3 f e e t  
to 1 0  f e e t  a r e  c o m m o n  t h r o u c h c u t  tr.e d a t .  T h i s  d a t  is a c o m c u t a t i e r .



N i l ' M  '' i \  L i 7 Y  O F  1 N r y j O R A i j ?
-i r i .1 1 i

Daze:  : - : c 3 3 C< r 6 , 1 2 2 1
T o :  T e a  Xnex
‘ : : a :  La r r y  I son
i u b j :  R a o c i t  C : e e< V i e w  ? 1 a I " 3 - 1 2 2

I h a v e  c h e c k e d  c o m p u t a t i o n s  c r. t r .e  R a c e :  t  C r e e k  V i ew p l a t  
o b s e r v e d  t r .e  f o l l o w i n g  p r o c i e m s :
I .  Th e  e x t e r i o r  b c u n d a r v  d e e s  r .c :  c l o s e  bv  a c c c c x i m a c e l v  3 5 .• * • • t ■* 
s u s p e c t  t o e  p r o c l a m  is a l o n e  t h e  c r e e k / s o u t h  b o u n d a r y .

7 0 - 1 2 2 ar.:
T h i s  o l a :.ne b c u n c a  : v R a b b i  t C r e e k

H e i g h t s  p l a t  7 0 - 2 3 1 .  . ' fe a r C a r l  f z r e e t ,  t r .e  t v e  p l a t s  h a v e  t v e ’ l e e s  t h a t
o i s a c r e e  c v  a c c c o x m a t e _ v d i s t a n c e  a r .c as  a u c r . a s  1 4"

o e a r  i  n c d a t e  I  h a v e  n e t  c c a c u c e d  tr.e  e x t e r i o r  b c u n d a r v  zi
R a b o i t  C r e e k  He i o . n t s  c l o s u r e

p . a t  c z  . i 3 r c i r  . . r e :  
z i s c a r . c s  s c a l e s  c l o s e .

C - O S  2

o t 5 ,  3k 3 , t b e d i s t a n c e i s  s hewn a s  2 2 9 . 1 4 f  ̂r . X

E e i cn t  s s r .c v s 2 5 9 . 1 4  a l c r.g  t h e  s ame l i n e . ^ u* •  i X

t o 2 5 5 i j< 7 h a v e  n o t c h e c k e d t r .e  e x t x •*1 - r
as o f c h i  s d a t e . One com acn  tn  m g  I n c  t i c e d vn
r.s C 0 t n  i  s p l a t . d i s t a n c e s b e t w e e n  t wc p o i n t s V 1 —_

I ge t  i  a  v  e r  s i n g b e t w e e n  po i n t s  t n  a t a r e  a pa r i wz
CO ~ - a v e r s e s ,

T r a c t  A,  t r .e  n o r t h  a n d  e a s t : c u r . c a r v  d i m e n s i o n s  n a v e • o r s  ,
t a n g e n t  l e n g t h s  we r e  .n e t s u b t r a c t e d ,  t.n u s  t.ne d i s t a n c e s  s h own  a r e  2 0 . 0 1  
r e s t  t o o  l o n g .
5 .  N i c . k l e e n  S t r e e t  f r o m  J a a i e  S t .  s o u t h  t o  F r a n c e s c a  D r i v e ,  a l o n g  t h e
s t r e e t  c e n t e r l i n e  
wa v  o f  > f i o x  1 e e n  S t .

:r.e  o i s t a n c e  i s  u u ___ o : -r e e c ,  a _ o r.c  t.ne w e s t  n c n t  o r
d i s t a n c e  a c c s  u c  t o .020

s r.c  r  t a r  t h a n  c e n t e r l i n e .
5 .  L e o  C i r c l e  and L o t s  1 2 ,  1 4 ,  15

z e e  t ,

3 1 o c x  : 7 ,  t h i s  i s  a r e a l
a s  t o  w h a t  i s  w r o n g / r i c h t .  The  e x t e r i o r  b o u n d a r y  o f  t h e  l o t s  a s  a b l o c k  
c . o s e s  0 . 0 1  f a s t .  S e t t i n g  t h e  r a d i u s  p a i n t  o f  L e o  C i r c l e  by  a b e a r i n g  
z e a r i r . c  i n t e r s e c t ,  a l o n g  l o t  l i n e s  1 2 / 1 4  a n c  1 5 / 1 7 ,  t h e  d i s t a n c e  t o  t h e  
S . I .  a t  N i e x l e a n  c omp u t e s  c u t  t o  2 0 9 . 5 6  f e e t  v e r s u s  1 3 6 . 7 0  f e e t  s h e wn .  

-= d i s t a n c e  r  — 1 * "  -  -  - -  - 1 ~ - --------------  * - ~ -----------------
:.n c omp u t e s  c u t  t o  
: rom t r .e  r a d i u s  z c i r . t  t

t o  5 0 . 0 0  f e e t ,  t.ne d i s t a n c e  t o  
5 0 . 0 0  f e e t .

corner c o r n e r s  1 5 / 1 7 ,  1 5 / 1 2  c o m p u t e s  
1 2 / 1 4  c o m p u t e s  a s  5 9 . 9 2  f e e t  v e r s u s

i . Th e l e t  l i n e  com acn - 3 l o t s  1 5 31  o c k 3 ? ,  t h e  be a r  i ng f r o m ■% to • •£h i  u s c c m t  s e t  by 3 3 I  , O f  L£ c Ci r c i e to a* to W t r .e  w e s t  c c m e «T C f  t h e 1 - - 5
- **r o u t e s t o  w i t h  a s e c o nd h c v e v e r , che d i s t a n c a c o m p u t e s t o 3 3 3 . 3 9  f e e : »5 r . 9 9  f e e t  l o n g e r  t h a n t h e p e a t ' s a i s t a n c a .
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j c : v » ,  ; .tc c e n s e :  L i n e  c i e s  : r. c o t r .e  : c u ; . v , i : y  v i c r . i n  3 . 0 2 * .  
h o w e v e r  cne  n o r : . ' ,  r i p r . c  o :  way s s o c u c e s  : u :  cc b e w e - n  2 ~ . 4 3 '  a nd  2 3 . 1 5

:a c n e  sou::, a r.c n o : cr. n o n e  o: w a y
a c o u p l e  r: h u n d r e d t h s  c: - 0 : ; e : . G o  1 r.c - e
. a n o  c cr. zz w a v  d o e s  n c c  c l o s e  o v 5 . 3 3  cs;

cctr.pu c e :.: 
: : : o  N : ck 1 a a n

f r a . n e e s c a  D r i v e ,  t.ne s c u m  n o n e  o f  w a v  c o i n s  w e s t  f r o m  N i c k  leer.* * «  «

m e n  s o u : n e a s e  a.or.c cr. e b a c t  c r o cc e r c v  l i n e s

r c f  L e e  3. B l o c k  2, d e e s  n c c
a c . c s m g  p e m e  at 
e b v 5 . 4 9  f a e c .

. o v e r s : : . :  a . o n c 

r e s a l e s '  m  b e a r i ;  
; c s c a n c e s v a r y ; :  

cne l i n e  c o m m o n  :

:e c o m m o n  is - 1 r z£
i :  z a a c c u

p r o  p e r c y  l i n e s  a l e  n o  c ne s c u m  s i d e  Tr a . n c e s e c a
f i e r m c  i r o n  a b o u t  2 3 a m u t e s  Co e v e r  4 c e c r  

c a 0 .3 i e e c  co as a u c n  as 1 2 . 2 4  fee
a a . .  z 

c a l o n e

1J. S h e e t  2, e a s e  b o u n d a r y  a n d  G e n e v i e v e  
sr.cvr. a s  4 4 5 . 3 0  f e e c  d e e s  n c c  i n c l u d e  c n e  3 0 . 2 0  f e e c

-  .  . .S  , w - a . 3 r . C 2
c ne r.c rein r i c h e

o: w a v  c f  G e o c c e  C c u r “ tr.e d i s c a r . o e s  sr.culz be s h o w n  as 4 7 5 . 5  0 .

S h e e  c 2 , e x t e r i o r  b c u r .c a  r y , t.ne b e a r i r. c  c c che s o uc r . we a  c c. f  Lee 4 .
k 6 , s h ewn  a s  M 4 1 3 3 5 ' W b Z C *i i r s  co h a v e h e e r . t r a n s p o s e d , t h e
e r e y  1 i r.e b e a r i n g  i s  s.newn as M 1 • i "  ̂•1 - w W. The b c u n d a r v  d e e s r.c c
e b y 2 1 5 . 5  0 f e e c  u s :  r. c ; he 3 n c w r. h e a r : r . c , u s i n g  N 1 4 3 3 5  W cr.e

c u n c a r v  c c e s  n c c  o _ J  a 3 w • .  J . C -t .3 2

T h e  s e c u r e  c o c c a c e  : o.  w .  ww w ac c s  . c n r u  4, — c c x 5 cs c r o n  a c c u : : 3 oa
2 5 0 0  s q u a r e  f e e c  g r e a t e r  C.nan wr.ac I c c m p u c e .  T h e  b o u n d a r y  a n d  s i c e  i c c  
i n v e r s e s  a r e  wic.n in s e c o n d s  a n d  a c c u c i e  c f  h u n d r e d t h s .

L e e  9, B l o c k  3, t h e  I c c  c l o s e s  w i t h i n  0 . 0 1  b u c  2 c c n c u c e  cr.a
i.:o ca< as h em e s q u a r e  c e e c  

a c c e a r  cc

> ■ « • « « « • «  g <• c n  a

a r a a c o a  r*a cu r  a .
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so Anchorage two succivosicns. P.acctc Creek He: gr. ts ana Race:: Creek View, have ’ toctcricus rcpucaticn :cr m.uiupie riat and survey problems. Cccsc problems have manifested soemseives to me pcinc vr.er: lending ins c radons uoc tide companies are eieeung acc :o :e.-/'ic: r.c icc a* a era in me area. Many iur/eycm have elected acc :o perform surveys in aoe area ate progress in terms or rcac and amu.oagc improve men: is stopped doe to me anceraainry in determining aae posidcn cr aae right-of-ways. Some sepnc system approval is cr.2cL~.-j as icr.g os aae icc owner can prccac; an as-hu:it showing sufitcier.: area .are cf ccr.ciicdng bcurcary conflicts. The survey shown La 7igs, i. a is an example :f  aa ca-cudt conducted cc.e.y fcr aae purpose of cepcc sysaem approval _a Aaacit Creek '/lew Subdivision. 1: shows he ceiancnsaip between ±e race:vision icc established from original ec; eerier m.cnumetctatcen ar.d aae pcsiacn of me icc cased on aae rebars marking the comers of me icc. Tae diffemrce is aae a depicted. if aae area free cf ccr.Cic: is cf roffctea: sure for system approval men Anchorage Health ar.d Human Serdces (HHS)

i: as ourrcmed ±ar ccrr.e of arose lets are cc to iCC fee: c c  one some lets ettterd cr exas:

eaarely or par:ally outside of me cctaacar.es of me iubcivisicc. Scbciviscns mar are

grossly in emar aeed to be received as a whole. Taere frs: has m be iemsiarica in piace ao

farce me ianaowxer to accept me ameocec pia: aac alternate pcscaons of has cr her iar.cd

Taere has to be a means to pay for me survey. pianang. and dde work. Tae ticrt: sxcp is to

determine what is wrong by mmtcemenc. as-buai: surveys, and ase of precision aer.ai

nhctcsrachv. A ocoi or monev has to be avaiiabie to anrcdase ianc to crevice me needed * ■» •  •  •  •  *

aexiciiir/ in areas of gross error. Cne person has to have me rredcm. and cespcRsicilir/ 

(subject to review) fcr coming our renal:cans inrcrmadcn and disudbudng excesses and 

dettcieucies fairiv. Anc arcs: imccnandv me sronerr/ owners, ler.cioa insdtudens ar.d dde» •  •  •  •  f

crmpanies have to accept me remits vimcnt prejudice. Toe end product shcuic be cienr 

dde. an acrarsae pirn, and visfcic arccerr/ mcnumemc sccuraieiy sc: accordirs *jo me reniaa.

3  o *5 e. cc.—  j
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R E C E I V E D

JUN 2 7 1991
cMCiNESSING DIVISION 

PUBLIC WORKS

JwN 2 i ‘S31

Thomas  .V. K n o x ,  7 1 5  
M u n i c i p a l  S u r v e y o r  
M u r .ic : c a l i  t y  o c  A nc .n o r a g e  

Sox  1 3 6 6 5 0  
A n c r .c ra g e , AK 9 9  5 1 9 - 6 6  50

D e a r  Mr .  K n o x :
S u b j e c t :  R a b b i t  C r e e k  a n d  R a c e ; ' :  C r e e k  H e i g h t s  S u o c  L v : s i o n s

The D e p a r t m e n t  c :  H o u s i n g  and C r b a n  D e v e l o p m e n t  h a s
become a«/are o f  t h e  s u r v e y  p r o c l e m s  i n  t h e  s u b j e c t  
s use i v ; a i o n s  . We n a v e  r e c e i v e d  i n f o r m a t i o n  t h a t  l e t  c o r n e r s  
s t a s e d  a r e  n o t  i n  t.ne  s ame  p o s i t i o n  a s  shown o n  p . a t s  and t.oa 
seme s u r v e y o r s  a r e  f i n d i n g  p o s i t i o n a l  e r r o r s  i.n t h e  r a n g e  o : 
t o  30 f e e t .

I.n t h e  p a s t ,  HCD/FHA h a s  i n s u r e d  p r o p e r t i e s  i n  t.ne R a o b i t  
C r e e k  and R a b b i t  C r e e k  H e i g h t s  s u b d i v i s i o n s ,  b e i n g  unawa r e -  o f  
t.ne d i s c r e p a n c i e s  i n  t h e  l o t  p l a t s  and s u r v e y s .  I.n t r .e  p a s t  
y e a r  o u r  P r o p e r t y  D i s p o s i t i o n  R r anc . n  h a s  r e c e i v e d  a n umoe r  o f  
homes  . n  t h e s e  s u b d i v i s i o n s  b a c k  i n  f o r e c l o s u r e  and H'.'b 
s u s t a i n s  s i g n i f i c a n t  l o s s e s  i f  t h e  p r o p e r t i e s  c a n .n o t be r e s o l d  
- 1 1 r  m o r t g a g e  i n s u r a n c e .

- l e a s e  a d v i s e  o u r  o f f i c e  a s  t o  wha t  s t e p s  a r t  b e i n g  t a < e n  
t y  t o o  M u n i c i p a l i t y  t o  s o l v e  t r e s s  p r o o i e m s .  ' . . 'n t i l  t . i e s ;  
p r o o i e r s  c a n  be  r e s o l v e d  I IUD w i l l  be u n a b l e  co  i n s u r e  m y  t ome s  
. r  t.ne Ra o o  1 1  C r ae<  a r.d  Rs c o i t  C r e e k  H e i g h t s  a r e a s .

y ou  h a v e  a n y  q u e s t i o n s  r e g a r d i n g  t h i s  m a t t e r ,  
a 1 1c c  3 e t h k a ,  V a l u a t i o n  3 : a . r c h ,  a t  2 7 1 - 4 5 5 7 .

t . e a s e

s i n c e r e . /

A rle n e  1. Patton 
Mana c e  r

R o u - i f  : - 3 r c  tax trarwimirtaJ memo 7571 ! * o »
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Housinq
>20 East 3*i*h -vorLf -ncnorsce, AK 9S5C2 907) 5c:*-’SCO- 'lANCE :c p p c p a :-o n  ^
P0. 5cx ’C:02C Anchorage. ak 595*C

May 22, 1991
MAY 2 ; 1991Mr. Ross Dunfee Muruc.pai EngineerMurjcioalitv of .Anchorage P.O. Box 196650 .Anchorage, .AK 99519-6650RJE: Rabbit Creek Heights and Rabbit Creek View Subdivisions Dear Mr. Dunfee:Mr. Knox's letter of April 10, 1991 (enclosed) to A H F C  regarding the survey problems uithe accvc referenced subdivisions reflects that the Municipality has no legai right orobligation to solve the problems. Further, it is stated that a j  homeowners in the subdivision 

would have to agree to a repiat.Alaska Housing Finance Corporation as well as other lenders, investors ar.d -ebcation romps rues ,r. the community are extremely concerned about the effect these survey problems wiil have oa the availability of future mortgage fir.anc.rig in the area as wcli as me hnanc.ai impact to current lot and home owners in these subdivision.In view of the serious nature of the survey deficiencies, A H F C  is reauesting your heb ir. any way possible to assist in resolving this problem.Is it possible for the Municipality to obtain a court order to repiat?Can you estimate when public water and sewer 'Mil be available to these subdivisions? Anc would the installation of these public utilities necessitate an accurate repiat?Will the Municipality issue building permits in these subdivisions?Can you ascertain at this rime what percentage of lots would be affected by a :eoiat and would only certain portions of the subdivisions be affected • i.e. say lots near the greer.beit, lots at the perimeter, etc.
Isue\sb9140



Mr. Thomas Knox ;RJB: Rabbit Creek Heights and Rabbit Creek View Subdivisions May 21, 1991 Page 2We sincerely appreciate any information or suggestions you axe aoic to provide, contact us if we can be of assistance in this matter.Sincereiy,V  T\, '~̂4<rUcSosan L  Eenedetti Mortgage Operations OEcercc: Municipai Attorneys C E c eDon AJspach
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M u n i c i p a l i t y 3 O  5 C X  : 90o5C ■iNCHC-'A-ic. ^cASKA 99519 *6: 
q J  907) 736-6‘GO

A n c h o r a g e
. M --IVK *.M YCR

oepjirtm£ht of public wo««s
J500  C m  Tooot Po«d|

J u n e  1 0 ,  1 9  S I

S u s a n  L .  B e n e d e t z i  
M o r t g a g e  O p e r a t i o n s  O f f i c e r  
AHFC
P . O .  S e x  1 0 1 0 2 0  A nchorage, A lask a  **510
R E :  - A B 5 I T  CRE E K V I E W  ANT R A 2 2 I 7  I  R E E K  H E I G H T S  S U B D I V I S I O N SM3 •

T h e  M u n i c i p a l i t y  u n d e r s t a n d s  t h e  d i l e m m a  f a c e d  b y  t h e  l e n d i n g  
m s ; i t u c i o r . s , m v e s : c r 3  a n d  l e t  c w n e r s  c f  p r o p e r t y  s i t u a t e d  i n  t h e  
a b o v e  n a m e d  s u b d i v i s i o n s .  I t  i s  h o w e v e r ,  a  p r o b l e m  a f f e c t i n g  t h e  
r i g h t s  o f  p r i v a t e  p a r t i e s  w h c  h a v e  a  d i r e c t  f i n a n c i a l  i n t e r e s t  m  
t h e  l e t s .  T h e  M u n i c i p a l i t y ' s  i n t e r e s t  l i e s  o n l y  i n  t h e s e  a r e a s  
d e c t c a t e c  t e  p u b l i c  u s e s .  T h e s e  a r e  i d e n t i f i a b l e  e v e n  t h o u g h  t h e y  
d e  n o t  a g r e e  w i t h  t h e  p l a t s  c n  f i l e  a t  t h e  I i s t n c t  R e c o r d e r ' s  
o f f i c e .

My f t a : :  c o n d u c t e d  r e s e a r c h  o r .  s u r v e y i n g  a r . d  b o u n d a r y  l a w  i s s u e s  
p e r t a i n i n g  t o  e r r o n e o u s  p l a t s .  T h e  c o u r t s  h a v e  r e c o g n i z e d  t h a t  t r . e  izz _ a l  s u r v e y  - s  s u o s t a r . e e  a r c  t h e  p l a t  i s  m e r e l y  a  p i c t u r e .  W h e r e  
t h e  p i a c  a n d  t h e  a c t u a l  3 u r v e y  a r e  i n  c o n f l i c t ,  t h e  a c t u a l  s u r v e y ,  
a s  l a i d  c u t  t n  t h e  g r o u n d ,  w i l l  c o n t r o l  a n d  t h e  p l a t  w i l l  b o  
c o n s i d e r e d  a s  s u r p l u s a g e .  I n  a  c o n v e y a n c e  t h a t  r e f e r s  t o  a  p l a t ,  
i t  i s  t h e  l i n e s  a c t u a l l y  s u r v e y e d  c n  t h e  g r o u n d  t h a t  c o n t r o l  t h e  
l o t s .  Y o u r  p r o b l e m  i s  t o  p r o p e r l y  i d e n t i f y  t h e  l o t  l o c a t i o n s  
a c c o r d i n g  t o  t h e  o r i g i n a l  b o u n d a r y .  T h i s  c a n  b e  a c c o m p l i s h e d  b y  
h a v i n g  a  l o c a t i o n  s u r v e y  p e r f o r m e d  f o r  e a c h  l e t  t h a t  y o u  h a v e  a n  
i n t e r e s t  m  o r  b y  v a c a t i n g  t h e  e x i s t i n g  p l a t s  a n d  r e s u b d i v i d i . o g .

I f  a  m a j o r i t y  c :  p r o p e r t y  o w n e r s  w i s h  M u n i c i p a l  a s s i s t a n c e  t o  
v a c a t e  a n d  r e s u b d i v i d e  t h e  p r o p e r t i e s ,  t h e n  p r o p e r t y  c w n e r s  a r e  
r e q u i r e d  t o  c o m e  i n t o  P u b l i c  W o r k s  a t  2 5 C C  T u d o r  R e a d  a n d  i n i t i a t e  
a  s p e c i a l  a s s e s s m e n t  d i s t r i c t .  C o n t a c t  M a r k  S o l l e n b e r g e r  
' , ? £ £ -  8 2 0 8 )  i r .  s p e c i a l  a s s e s s m e r . e s  t o  c c t a i r .  t h e  d e t a i l s  o f  s u c h  a 

p r o g r a m .

A c c o r d i n g  t o  t h e  M u n i c i p a l  A t t o r n e y ' s  o f f i c e ,  T i t l e  2 1  M u n i c i p a l  
L a n d  L’s e  R e g u l a t i o n s  d o e s  n o c  c o n t a i n  a n y  l a n g u a g e  w h i c h  w o u l d  
p e r m i t  t h e  M u n i c i p a l i t y  t o  r e q u i r e  e r r o n e o u s  o l a t s  c o  b e  
r e s u b d i v i d e d  o r  t o  b r i n g  t h i s  t y p e  o f  m a t t e r  b e f o r e  t h e  c o u r t s .  
T h e  s t a t e  s t a t u t e s  d o  n o t  a d d r e s s  t h i s  s i t u a t i o n  e i t h e r .
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A c c o r d i n g  t o  AWWU, t h e  u t i l i t y  i s  i c r b i c d e n  t o  s e r v i c e  t h i s  a r e a  
w i t h  w a t e r  a r . d  s e w e r  f a c i l i t i e s  ' ey  M u n i c i p a l  O r d i n a n c e .  T h e  
H i l l s i d e  W a s t e w a t e r  M a n a g e m e n t  P l a n  w o u l d  h a v e  t o  b e  a m e n d e d  a l c r . g  
w i t h  t r . e  o r d i n a n c e  b e f o r e  AWWU w o u l d  c o n s i d e r  u t i l i t y  e x t e n s i o n s  m  
t h i s  a r e a .

T h e  t w o  p l a t  a r e a s  a r e  o u t s i d e  o f  t h e  B u i l d i n g  S a f e t y  S e r v i c e  A r e a  
a n d  t h e r e f o r e  a r e  n o t  r e q u i r e d  t o  o b t a i n  a  b u i l d i n g  p e r m i t .  I f  
s u c h  a  p e r m i t  w e r e  r e q u i r e d  t h e n  w e  w o u l d  r e q u i r e  a  b u i l d e r  t o  
s u p p l y  u s  w i t h  a  p l o t  p l a n  s h o w i n g  t h e  i c c a c i c n  o f  t h e  p r o p o s e d  
b u i l d i n g  c n  t h e  l o t .  S i n c e  t h e  l o t  c o r n e r s  h a v e  b e e r ,  s t a k e d  i n  
t h e s e  t w o  s u b d i v i s i o n s  b u i l d e r s  w o u l d  b e  a b l e  t o  m e e t  o u r  
r e q u i r e m e n t s .

We k n e w  t h e  a p p r o x i m a t e  m a g n i t u d e  o f  e r r o r  t h r o u g h  r e p o r t s  g i v e n  t o  
u s  b y  l a n d  s u r v e y o r s . S i n c e  t h e s e  p l a t s  a r e  m  a  l i m i t e d  r o a d  
s e r v i c e  a r e a ,  w h i c h  i s  m a i n t a i n e d  b y  c h e  r e s i d e n t s  o f  t h e  
s u b d i v i s i o n s ,  t h e  M u n i c i p a l i t y  d o e s  r . c t  h a v e  a n y  e x p e r i e n c e  w i t h  
p r o b l e m s  a s s o c i a t e d  w i t h  p l a t  t o  l o t  e r r o r s .  I t  w o u l d  b e  d i f f i c u l c  
t o  g u e s s  a c  h e w  m a n y  l o t s  w o u l d  n e e d  t o  b e  i n v o l v e d  w i t h  a  
r e s u b c i v i s i c n . I t  w o u l d  b e  p r u d e n t  t o  r e s u b c i v i d e  a l l  t h e  i o c s  m  
e a c h  s u b d i v i s i o n  m  o r d e r  t o  i n s u r e  m a t  a l l  e r r o r s  w o u l d  b e  
c o r r e c t  s d .

Y o u  h a v e  r e q u e s t e d  t h e a s s i s t a n c e wav
c c s s i o . e .  F o r  y e a r s  t h e  M u n i c i p a l i t y  n a s  r e s p o n d e d  t o  w h o m e v e r  h a s  
r e q u e s t e d  t h i s  h e i p  m  t h e  o n l y  w a y  w e  a r e 1* l e g a l l y  a b l e  t o  h e l p .  
T h a t  i s  t h r o u g h  t h e  s p e c i a l  a s s e s s m e n t  d i s t r i c t  p r o c e s s .  T o  d a t e  
n o n e  o f  t h e  i n t e r e s t e d  p a r t i e s  h a v e  c o m e  f o r w a r d  a r . d  i n i t i a t e d  t h e  
p r o c e s s .  I f  y o u  h a v e  a n y  f u r t h e r  q u e s t i o n s  y o u  m a y  c o n t a c t  m e  a t  
7 8 6 - 8 1 0 9 .

S i n c e r e l y ,

R o s s  B u n r e e , . - . S .  
M u n i c i p a l  E n g i n e e r

R 3 D / T K / g : c  / 2 8
c c :  T o m  K n o x ,  M u n i c i p a l  S u r v e y o r

s ( g n e . _
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Hssccrder.t i ?z:z:::c5 : r  ta c t, ecnclge.ens :e lawA\T '~CF‘~SZZ ~~C” ”—•'!

Case .'fc. AE 59L-12

A rearing was raid or. lecencer 6. 196S in tr.e 7: ;r. tier B u i l d i n g , Suite 

"22, Arcr.cr a c e , A l a s x a . In etter.car.ce was Assistant Attorney T-er.eral, 

lavrer.cs Eelay, E s c . representing tr.e State cf Alasxa, alert witr. Pay Spiess, 

Invest : : a t c r . Mr. William. I. Szr.r.scr.. tr.e Sespcr.ce.rt, tie ret attend tr.e

Tte rear .r.c *== ter. etc ted it tr.e rest pert, ey tele p h o n e . The first 

vi trees was ar. Alar. Parr cur., who was arc is tr.e registrar fcr tr.e Scarf zz 
Professicr.a_ Engineers arc lard Surveyors fcr tr.e State cf Wasri.ngtcn. '-lr. 

Pa tic cur. rad served as tr.e tears's secretary, arc also tr.e supervisor c: tr.e 

staff cf investigators. He was resccr.sitle f:r cr.e reccrf xeepirg fcr tr.e 

was.ningcen State Beard. He was swerr arc testified that William Jcnrscr. was 

cr.arcec ir. Wasting ter. with nsccr.duct i.r Ttr.e cf IPS- cy a Mr. Imaxura. Tte

ccncr.itted a .number cf tec m e a l  errcrs as a lar.d surveyor, tr.at Tcr.r.scr 

performed ~c: < vieicr was useless vcr <, tr.at tr.e w e t < perfcr~.ec cy Jcrnscn was

.cr.r.scr. >rt «as r o t  a ce.nse— engineer i.r tr.e ctate ct .',asr. m g  tor., oeve_ccec 

roac pians ar.d overall site plans for tr.e project. Tice facts were that a 

subs tar tial cart cf the site was undevelopable cecause of flcccplair. 

_ . m iration. When Izr .r .scn fcur.d out about the flcccplair. prcclem, re did ret 

tell c r.e  client, cut continued to wcr< as if tr.e flcccplair. problem did ret 

exist.

'Two years later the mobile heme project was chanced to residential lots. 

Tice sr.crt plats development had a techni 

Tcr.r.scr also itr.eeed a water easement,

There were cr.ly fcur lots, arc trerefoi 

engineeri.rc fault. Johnson did the sts 
preliminary plat had ceer. approved, ar.d 

after tr.e preliminary plat was approved.

Tice Washington State Beard had a hearing cr. Ictocer 26, 1935 and Jcmscr. 

fid ret appear. The Beard fcurc that Tcr.r.scr. practiced engineering in fcur 

separate ways for vr.ich he was not licensed. Secondly, tr.at he was guilty of 

misconduct cr malpractice in at least five instances as a surveyor ar.d revoked 

r.is license, put him cr. suspension c f  license fcr five years, and charged him 

a SS.CCG fine, ar.c required him to pass the surveyor's license exam, when ar.d 

if he reapplied in Washington. Since then Johnson has not abided by any of 

the sanctions of the Washington State 3oard of Engineers anc Surveyors.

cal errc it caused cy Tcr.r.scr., ar.c

vr.ich lest tr.e let tc development.
■ a t tne loss o f  one was a substantial

i.kir.g cn the final zz z~scz C6i3ca zr.s
CT.US / 3 lot cf cr.ar.ces hac zo ce .cade
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R o b b i e  R o b i n s o n ,  M a r . a c e : , E n v i r o n m e n t a l  H e a l t h  D i v i s i o n  
P a t t y  G i n s b u r g ,  S p e c i a l  A s s i s t a n t  t o  t . o e  D i r e c t o r ^ ^  
R o n a l d  L .  B a i r d ,  A s s i s t a n t  M u n i c i p a l  A t t o r n e y  jJ-Lvti f

SUBJE- wi :  O p i n i o n  r e q u e s t  0 6  J u l y  2 5  , 1 9 3 5  R e :  R a b b i t  C r e e . <
H e i g h t s / V i e w  S u b d i v i s i o n

Y o u r  r e q u e s t  f o r  o p i n i o n  o f  t h e  a b o v e - r e f e r e n c e d  d a t e  d i r e c t e d  t o  
M i k e  M a r s h  h a s  b e e n  r e f e r r e d  t o  x.e a s  t h e  A s s i s t a n t  M u n i c i p a l
A t t o r n e y  d e a l i n g  w i t h  l a n d  m a t t e r s .  T h e  i s s u e  w h i c h  y o u  r a i s e  i s
w h i c h  o f  s e v e r a l  o c s s i b l e  p o t e n t i a l  s u r v e y s  o f  t h e s e  s u b d i v i s i o n s
s h o u l d  b e  u s e d  f o r  p u r p o s e s  o f  i s s u i n g  o n - s i t e  s e w e r  a n d  w e l l
p e r m i t s .

I t  i s  my u n d e r s t a n d i n g  t h a t  p l a t s  f o r  t h e s e  s u b d i v i s i o n s  w e r e
r e c o r d e d  i n  1 9 7 9 .  B o t h  p l a t s  c o n t a i n  s i g n i f i c a n t  s u r v e y  e r r o r s  
t o  t h e  e x t e n t  t h a t  c o n f l i c t i n g  d e s c r i p t i o n s  c a n  b e  g i v e n  f o r  t h e  
s a m e  l o t  b a s e d  o r .  e i t h e r  t h e  m o n u m e n t s  i n  p l a c e  o r  t h e  i n f o r ­
m a t i o n  o n  t h e  s u r v e y  p l a t  a n d  t h a t  d e s c r i b e d  l o t  a r e a s  o v e r l a p .

I t  i s  c l e a r  t h a t  a c c u r a t e  d e s c r i p t i o n s  o f  t h e  p h y s i c a l  l o c a t i o n
o f  w e l l  a n d  s e p t i c  s y s t e m s  c a n  b e  r e a s o n e d ”  r e q u i r e d  i n  c o n n e c ­
t i o n  w i t h  y o u r  c e r m i t t i . n a  a c t i v i t i e s  p u r s u a n t  t o  AMC 1 5 . 5 5  a n d
1 5 . 6 5 .  C o r r e c t  l o c a t i o n  o f  w a t e r  w e l l s  a n d  s e p t i c  s y s t e m s  i s
- r - b a b i v  c r i t i c a l  t o  t h e  s a f e  a n d  e f f i c i e n t  o D e r a t i o n  c f  w e l l  a n d  
s e p t i c  s y s t e m s  w h i c h  i s  o n e  g o a l  o f  t h e s e  t w o  s e c t i o n s .  S i n c e  we  
n e w  !<now  t h a t  t h e  s u r v e y  i n f o r m a t i o n  i n  t h e  t w o  d e s c r i b e d  s u b ­
d i v i s i o n s  i s  i n a c c u r a t e ,  t h e  M u n i c i p a l i t y  c a n  l a w f u l l y  i n s i s t  
u c o n  a n  a c c u r a t e  s u r v e y  b e f o r e  g r a n t i n g  p e r m i t s  f o r  w a t e r  w e l l s  
o r  s e p t i c  s y s t e m s  u n d e r  t h e s e  t w o  s e c t i o n s  c f  t h e  M u n i c i p a l  C e d e .

I  h a v e  b e e n  u n a b l e  t o  f i n d  a n y  p r o v i s i o n  i n  o r d i n a n c e  o r  s t a t u t e  
c r e a t i n g  a  p u b l i c  d u t y  o f  t h e  M u n i c i p a l i t y  t o  s u r v e y  p r i v a t e  
l a n d s .  T h e  p l a t t i n g  r e g u l a t i o n s  a p p e a r  t o  c o n t e m p l a t e  t h a t  a n y  
s u r v e y  w o r k  d o n e  w o u l d  b e  a t  t h e  e x p e n s e  a n d  d i r e c t i o n  o f  t h e
s u b d i v i d e r .  S e e  AMC 2 1 . 7 5  a n d  2 1 . 8 0 .  W h i l e  i t  m i g h t  b e  a r g u e d
t h a t  t h e  M u n i c i p a l i t y  i n c u r r e d  l i a b i l i t y  b y  n e g l i g e n t l y  a p p r o v i n g  
e r r o n e o u s  p l a t s  f o r  t h e s e  t w o  s u b d i v i s i o n s ,  t h e  s t a t u t e  o f  l i m i ­
t a t i o n s  f o r  a n y  c l a i m s  a r i s i n g  f r o m  s u c h  n e g l i g e n c e  i s  t w o  y e a r s  
a n d  h a s  p r o b a b l y  l o n g  s i n c e  r u n .  S e e  A . S .  S 9 9 . 1 0 . 0 7 0 .  E v e n  i f  
t h e  s t a t u e  h a d  n o t  r u n ,  a  M u n i c i p a l l y  s p o n s o r e d  a n d  f i n a n c e d  s u r ­
v e y  w o u l d  n o t  n e c e s s a r i l y  e l i m i n a t e  t h e  M u n i c i p a l i t y ' s  e x p o s u r e  
t o  c l a i m s  a r i s i n g  f r o m  t h e  e r r o n e o u s  a p p r o v a l  o f  t h e  p l a t s .

A n y  n e w  s u r v e y  c o n d u c t e d  b y  t h e  M u n i c i p a l i t y  o r  a n y  p r i v a t e  p a r t y  
w i l l  n o t  r e s o l v e  t h e  p o t e n t i a l l y  c o n f l i c t i n g  p r o p e r t y  r i g h t s  o f  
h o m e o w n e r s  w i t h i n  t h e s e  s u b d i v i s i o n s .  M a n y  o f  t h e s e  h o m e o w n e r s
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u n d o u b t e d l y  . p u r c h a s e d  p r o p e r t y  d e s c r i n e d  b y  r e f e r e n c e  t o  t h e  
e r r o n e o u s  s u r v e y s  a n d  h a v e  o w n e d  t h e  p r o p e r t y  p u r s u a n t  t o  d e e d s  
u t i l i s i n g  t h e s e  s u r v e y s  f o r  m o r e  t h a n  s e v e n  y e a r s .  T h e r e  i s  a  
h i g h  p e c c a b i l i t y ,  u n d e r  s u c h  r i r c u m s t a n c e s . t h a t  r i g h t s  t o  t h e  
r e a l  p r o p e r t y  h a v e  v e s t e d  b y  v i r t u e  o f  a d v e r s e  p o s s e s s i o n .  S e e  
A .  S .  S 0 9 . 2 5 . 0 5 0 .  F r a n k l y ,  g i v e n  t h e  c i r c u m s t a n c e s  y o u  h a v e  
d e s c r i b e d ,  t h e  p o t e n t i a l  o f  c o n f l i c t i n g  c l a i m s  a m o n g  p r o p e r t y  
o w n e r s  w i t h i n  t h e  s u b d i v i s i o n s  c r e a t e s  a  r e a l  m e s s .

T h e  s o l u t i o n s  f o r  t h e  h o m e o w n e r s  w i l l  u n d o u b t e d l y  i n v o l v e  s i g n i ­
f i c a n t  e x p e n s e  t o  t h e m .  F i r s t ,  i f  a i l  p r o p e r t y  o w n e r s  w i t h i n  t h e  
s u b d i v i s i o n ,  t o g e t h e r  w i t h  a n y  h o l d e r s  c f  l i e n s  o r  e n c u m b r a n c e s  
o f  a n y  o f  t h e  l o t s  w i t h i n  p r o p e r t y  a n d  t h e  M u n i c i p a l i t y  o f  
A n c h o r a g e  r a n  a l l  c o n s e n t  t o  a r e p l a t  c f  t h e  s u b d i v i s i o n ,  t h e n ,  
t h a t  r e p l a t  w o u l d  b e  b i n d i n g  o n  a i l  p a r t i e s ,  a n d  w o u l d  c e r t a i n l y  
b e  a  s o u n d ,  b a s i s  f o r  . . t h e . i s s u e  c f  w e l l  a n d  s e p t i c  p e r m i t s .  T h e  
d i f f i c u l t y  w i t h  t h i s  p r o c e d u r e  i s  t h a t  i t  w o u l d  r e q u i r e  t h e  c o n ­
s e n t  a n d  c o o p e r a t i o n  c f  a l l  p r o p e r t y  a n d  l i e n  h o l d e r s .  S e c o n d ,  
t h e  p r o p e r t y  o w n e r s  c o u l d  i n d i v i d u a l l y  o r  c o l l e c t i v e l y  b r i n g  
a c t i o n s  i n  t h e  S u p e r i o r  C o u r t  t o  q u i e t  t i t l e  t o  t h e i r  i n d i v i d u a l  
l o t s ,  A . S .  5 0 9  . 45  . 9 1 0  o r  a c t i o n s  t o  e s t a o l i s h  b o u n d a r i e s ,  A . S .  
S 0 9 . 4 5 . 0 2 0  . o r  - s e m e  . - c o m b i n a t i o n  t h e r e o f .  . A  j u d i c i a l  d e t e r ­
m i n a t i o n  . . e n t e r e d . .  a t  _ t h e  c o n c l u s i o n  o f  . s u c h  a n  a c t i o n  w o u l d  
f i n a l l y  a n d  f o r e v e r  r e s o l v e  i s s u e s  a s  t o  l o t  b o u n d a r i e s .  T h i r d ,  
s e m e  c c c c  i r . a t r c n  o f  a  r e p l a t  a n d  l a w  s u i t  m i g h t  b e  p o s s i b l e  i f  
t h e r e  a r e  * h e I d - o u t s  ’ f r o m  p a r t i c i p a t i n g  i n  a  r e p l a t  p r o c e s s . 
S u c h  n o I c - c u t s  c o u l d  b e  m a d e  d e f e n d a n t s  i n  a  q u i e t  t i t l e  a c t ; o n  
b r o u g h t  b y  t h e  o t h e r  h c m e c v n e r s .

• i ,

I n  s u m m a r y , I  b e l i e v e  y o u  m a y  l a w f u l l y  i n s i s t  o n  a n  a c c u r a - t e  s u r - *  
7 e y  a s  a  c o n d i t i o n  t o  i s s u a n c e  o f  w e l l  a n d  s e p t i c  p e r m i t s  p u r ­
s u a n t  t o  t h e  a b o v e - r e f a r e n c e d  s e c t i o n s  o f  t h e  A n c h o r a g e  M u n i c i p a l  
C e d e .  G i v e n  t h e  k n o w n  i n a c c u r a c i e s  o f  t h e  s u r v e y  o n  w h i c h  t h e  
e x i s t i n g  s u b d i v i s i o n s  a r e  b a s e d ,  a n d  t h e  g r o s s n e s s  o f  e r r o r s ,  y o u  
n e e d  n o t  a c c e p t  a s - b u i l t  s u r v e y s  w h i c h  a r e  b a s e d  u p o n  e i t h e r  t h e  
l o t  c o r n e r s  s e t  i n  t h e  f i e l d  o r  t h e  f i l e d  s u r v e y  i n f o r m a t i o n .  
F i n a l l y ,  a  s i m p l e  r e s u r v e y  o f  t h e  s u b d i v i s i o n s  w i l l  n o t  r e s o l v e  
q u e s t i o n s  r e g a r d i n g  t h e  l o c a t i o n  o f  t h e  l o t s  w h i c h  w i l l  b e  
b i n d i n g  o n  p a r t i e s  a n d  t h e r e f o r e  w i l l  n e t  b e  a  m o r e  a c c u r a t e  
b a s i s  u p o n  w h i c h  t o  i s s u e  w e l l  a n d  s e p t i c  p e r m i t s .  T h e  c h o i c e  o f  
r e m e d y  o f  t h e  l a n d  o w n e r  a s  t o  h o w  t o  r e s o l v e  t h i s  i s s u e  i s  
s o m e t h i n g  f o r  t h e m  t o  p u r s u e  a m o n g  t h e m s e l v e s  w i c h  t h e  a d v i c e  c f  
a  c o m m o n  o r  i n d i v i d u a l - l e g a l  c o u n s e l .

3 L 3 : s l k
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M u n i c i p a l i t y  o f  A n c h o r a g eM E M O R A N D U M
J u l v  2 : .  ?33

Mika M j r s n ,  M u n i c i p a l

rRC.M- R o b e r t  R ob i r . s en ,  D i v i s i o n  Ma n a g e r , e n v i r o n m en t a l  H e a l t h
TZP.'J: J ew e l  J c r . e s ,  D i r e c t o r , Depa r tmen t  o f  H e a l t h  ar.d Hunan S e r v i c e s
S'vJEJHC”  On s i t e  s a v e r / w e l l  p e rm i t s  f o r  R a b b i :  C r e e k  H e i g h c s / V i e v  Suba i v:v; -ear i e o a r t n e r . t  rename aware : :

a s e s  tr.e p . c t t a c: i e s  : c  s u r v e y s  f o r  t h e  above  s u b d i v i s i o n s . in
v a r i e d  f r cm tr.e a c t u a l  s u r v e y  as  much ss ^0 t o  5 0  f e e t .  Vhen t h i s  

: r e : ar .cv was c i s c o v a r e d  , I i m e d i a c e l y  began r e q u i r i n g  a r.aw a s - b u i l t  
: r  to g r a n t i n g  an on s i t e  s e v e r / w e l l  p e r m i t .  P e r m i t s  were tr.er. w r i t t e  
1 :  t a r e a  e a t  t t t r s s a e d  i n  t he  new

: i t l ‘- wa d i s c u s s e r  t h i a  c r a c t i t e  w i t h  t he  M u n i c i p a l  S u r v e v c r .  c c  Tnc.ne 
c a c  aee : ' : : c  tr.e a t t a i n e d  c c o v  o f  h i s  memo, he c i s a a r e e s  w i t h  o u r  ape

. eg a _  o p i n i o n  on o u r  rear - :  
: s u r . ’ ey s h o u l d  be u s e d .
: t o  c s s i g r .  a s y s t em  v i t h i

r.c t u r n e r  ma r ke r s

r.s 1 0 i . i t i e s  : 
i f  e x i s t i n g  : 
r. s a i d  bournec h  s u r v e v  i s

r . ers : sn re
- ̂ ' ■ m ' • o

car.  be f o u n d ,  vni  

•.g i s s u a n c e  o f  p e rm i t s  ir. t h e s e  s u b d i v i s i c r . s

'••i V./
/ .  /;

1 1 '
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- c o c i r\q l l a n a o s r  , S o b e r 1: W. R o b i n s o n  

o d i v i s i o n ,  M u n  i c i c a  1 — - -  ' r
C- -  -  f W <

s -j c c e v i s : c : ; g

• r s g a c d i n g  a c c e p t a b l e  p i c
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i r .  w i  I l i a n  E .  J o h n s  o r . ,  u n t i l  h i s
•;a I~ s ' v :- o r  r e v c t e c ,  w s  c r c c a b l v  : b n n c . r e f u s e  **c

n  r  i  v 3 1 e
— . i c  1 o c a  I c  . h o w e v e r  . T h i s  

. o u s  1 •/ c r u b t  t h a t  h e  ■■•/i  1 1  r
.  .5 ■-/

is;; shov/ina u c

- - -5 •'a  « v» n ••o rno  ̂  . -  . . U — - - i: o . i

t  h  5  r  3 c  3 n b e  n o  C 3 r t 3 i n t v  2 s  t o  t  b. 2  i c c s t i c n  ^ *
* 5  * r r  * 2 1 1  i n  0 0 9  3 0 3 5  o r  3 0 3  d i s f c —

T l i e r 3 i f c re  / t i  33 to  c 9 **i' —
i 0 - 3 r i o r l o o o  rn 9 r 21 v 2 d ci to t h e  c o n  f o s i o n ,  2 s *■* n. —

p  r< «  w   ̂ 1 l y

c 13 11*' -3  •
o  *■ c “ r»- o

* n O 1 3 3  •
K / •  1 «• U u  ja rt/ *

• * —- * t
3 s o i l s

s i  o h  p e  r i r s e b c r  b o u n d a r y  b o  u s e .  E a c h  ( n o r t h ,  
o r  ' . . ' o s b )  b c u n d a r v  m a v  p l a c e  t h e  l o c a t i o n  i n  2 
s o  c o n f 1 i  r  t  i n o  p l a c e .  v v h s n  e x i s t i n g  o r i g i n a l  

f o u n d ,  1 v . 'c u id  r e c o m m e n d  t h a t  t h e v  b e  a c o e c t e d  
■ i s  s a t i s f i e s  b i'.e  l e g a l  t e n a n t  t h a t  t h e  f c u v e r  
e s e l l e r  s o l d  i n  g o o d  f a i t h ,  b a s e d  u p o n  t h o s e  

S t a t e  S t a t u t e  S e c t i o n  0 9 . 2 5 . 0 4 0  ( i j  t h r o u g h  
>-00 ** r  ** 0 ’•* c  2 i m c c r  t  a r . c ?  2 n c

"130 o r  l e t  i  0 3  03'~i c c  3  c c  n  v  9  v  3  n c 3
r u l e s  f o r

o  3 1 p  »- p —
t  n o  c o n s  t  r u c t i o n  i s  d o u b t f u l  a n d  t h e r o  a r e  n c

' • O’- c • ’ c i r c u m s t a n c e s  be d e t e r m i n e  i t . "

i t  s a g s  b o a t  s  s . s b o  ( f o u n d  c o r n e r s )  a r e  o a  r  e m e u  n tv e r u l l y ,
. -  c  --

c h i c  ‘. / i l l  h ' r a t h e r  t i t a n  c o n f u s e  t h e  c c n t i n u i n c i  s a g a  
a I: Ho i s h t s / V i e v /  S u b d i v i s i o n s .
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M u n ic ip a ls ■»' «'•? A n r k o r a g e
M E M O R A N D U M

:a e

— CM:
NOVem-C- 
Lcr. M e s  

D a v i d  G

~zr., s t r e e t-  ua .s - a o'-* •vc: •: j

E e r r v ,  A s s  is tar.-. M u r . A 1 1  c r r e •

/ i a w  i i i s . v i s i o n

P r o b l e m  B a c k g r o u n d :

I r .  1 . - 7 0  s u b d i v i s i o n  p l a t s  w e r e  f i l e d  f o r  R a o c i t  G r e e k  
V i e w  S u b d i v i s i o n  a n d  R a b b i t  C r e e k  H e i g h t s  S u c d i v i s  i o r . , l o c a t e d  
i n  a  r e l a t i v e l y  r e m o t e  a r e a  o f  s o u  t o  A n c h o r a g e  m  t r . e  f o o t r . i i l s  
a o o v e  T u r r a r a i  r. A r m .  S o m e t i m e  s u b s e q u e n t  t t  1 ? “ i , i t  w a s  
d i s c o v e r e d  b y  p r o p e r t y  o w n e r s  t h a t  t r . e  v a r i o u s  l o t s  a r . d  b i o  
a s  l a i d  t u t  a r .d  s t a k e d  o n  t h e  g r o u n d  d i d .  n e t  m a t c h  t r . e  r e c . t r  
p l a t s .  I t  b e c a m e  a p p a r e n t  t h a t  t h e  s u r v e y o r ,  W i l l i a m  S .
J o h n s o n ,  h a d  m a d e  a  n u m b e r  o f  s i g n i f i c a n t  e r r o r s  i n  s u r v e y i n g  
a n d  d r a f t m c  t r . e  o l a t s .

T h e  t w o  a f f e c t e d  s u b d i v i s i o n s  a r e  w i t h i n  t h e  R a b b i t  
C r e e k  L i m i t e d  R o a d  S e r v i c e  A r e a .  I n  t h e  s u m m e r  o f  1 9 8 4 ,  a  
c o n t r a c t o r  f o r  t h e  S t r e e t  M a i n t e n a n c e  D i v i s i o n  w a s  c l e a r i n g  o r  
u p g r a d i n g  d r a i n a g e  d i t c h e s  a l o n g  t r . e  r c a c s  i n  t h e  s u b d i v i s i o n s  
a n d  w a s  a p p a r e n t l y  s t o p p e d  o v  a  p r o p e r t y  o w n e r  w h o  c l a i m e d  a 
d i t c h  w a s  e n c r o a c h i n g  or .  h e r  p r i v a t e  o r o p e r t y .  S t r e e t  
M.a i r . t e . n a r . e e  C i v i s i c r .  r e q u e s t e d  t r . e  S u r v e y  S e c t i o n  c h e c k  t o  
d e t e r m i n e  i f  t h e  r o a d  r i g h t s - o f - w a y  w e r e  c o r r e c t l y  l o c a t e d . 
T h e  S u r v e y  S e c t i o n  b e g a n  a  s u r v e y  o f  t h e  r i g h t s - o f - w a y ,  a r . d  
b e f o r e  l o n g  d i s c o v e r e d  s u b s t a n t i a l  ( a s  rnuc .n  a s  29 f e e t )  d i s c r e ­
p a n c i e s  b e t w e e n  t h e  p l a t t e d  l o t s  a n d  r i g n t s - c f - w a y  a n a  t h e  

l o c a t i o n s  o f  e x i s t i n g  m o n u m e n t s  a n d  c o r n e r  s t a -  
3 e c a u s e  o f  t h e  d i s c r e p a n c i e s ,  t h e  s u r v e y  c r e w  t e r m i n a t e d  

T h e  S t r e e t  M a i n t e n a n c e  D i v i s i o n  d i d  n e t  c o m p l e t e  
t h e  d r a i n a g e  d i t c h  c l e a r i n g  a n d  a p p a r e n t l y  b e c a u s e  c f  t h i s ,  
t h e r e  i s  .new  a  d r a i n a g e  p r o b l e m  c a u s i n g  h a o a r i c u s  g l a c i a t i o n  
a c r o s s  a  r o a d w a y .

D i s c u s s  i o n :

I t  i s  a p p a r e n t  f r o m  t h e  a b o v e  t h a t  t h e  p l a t s  f i l e d  f o r  
t h e  a f f e c t e d  s u b d i v i s i o n s  d o  n e t  a c c u r a t e l y  r e f l e c t  t h e  v a r i o u s  
l o t  l i n e s  a s  o r i g i n a l l y  l a i d  o u t  b y  t h e  s u r v e y o r .  T h e  p r o b l e m  
t o  b e  r e s o l v e d  t h e n  i s  w h i c h  t a k e s  p r e c e d e n c e  -  t r . e  l o t  l i n e s  
a n d  r i g h t s - c f - w a v  a s  s e t  f o r t h  i n  t h e  r e c o r d e d  p l a t ,  o r  m e  l o t  
l i n e s  a r .c  r i g h t s - o f - w a y  a s  l a i d  c u t  a r .c  s t a k e d  o n  t h e  g r o u n d ?

d' Uc - ----
k e s .
t h e i r  s u r v e v .
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j * c w *  or.  
d c c u n e n  z e d ocrm wr.a r e x i s t s

- 0 0 3 ,  0 L 0 C < 3 ,
z c z r . c z  ry l i n e s  is  to shcw m  r?-T.c . * r î**°b —sia.ces ,

i  m a o  t o  s h e w  w n a t  h a s  b e a r ,  d o n e
r o u n d  a  n o  or. e r ,  

p l a o  m a p  i s  i n
: a c o  a f o r m  of « r i o o a n  d e s c r i o t i o r .  c f  o r o c e r o y . W h e r e  or.a 

a d i s c r e c a n c v  b e t w e e n  or.a a c o u a l  b c u n d a r v  lir.a as l a i d  cu

w i l l  n o r m a l l y  p r e v a i l .

As  r . c o a f  or.  1 1  Am

. o ,  o h e  I c c a o i c r .  o f  o n e  a c t u a l  l i n e

. o u r . c a r  o a s  , !> o

. . . m o n u m e n t s  a r e  o n e  o a s t  e v i u e r . c e  o r  o r .a  
l i r . e s  a r .d  c o r n e r s  a c t u a l l y  m a d e  b y  a  
s u r v e y ,  a n d  v r . e r .  a s c e r t a i n e d ,  a r e  s a t i s f a c ­
t o r y  a n d  c o n c l u s i v e  e v i d e n c e  c f  o n e  I c c a o i c r .  
o f  o h e  l i n e s  a s  o r i o  m a l l v  r u r .  w h e t h e r  t h e v
c o r r e s p o n d  w i t h  a  p l a t a n d  . .  n o t e s  o  *
s u r v e y  o r  r.ct .

A l t h o u g h  m o n u m e n t s  s e t a t  t  r. e  t i m e  o f  a n
o r . r i r . a l  s u r v e y  or .  t r . e g r o u n d  a r . d  n a m e d  c r
r e f e r r e d  t o  i n  t r . e  p l a t a r e  t r . e  b e s t  a v o ­
d a n c e  c f  t r . e  t r u e  l i n e , i d  t h e r e  a r e  n o n e
s u c h ,  t h e n  s t a k e s  a c t u a l l y  s e t  b y  t h e  s u r ­
v e y o r  t o  i n d i c a t e  c o r n e r s  c f  l e t s  o r  b l o c k s
o r  t h e  l i n e s  o f  s t r e e t s . . . a r e  t h e  n e x t
b e s t  e v i d e n c e .

• ♦ ♦ •

I n  t h e  e v e n t  o f  a  s u b s e q u e n t  c o n t r o v e r s y ,  
t h e  q u e s t i o n  b e c o m e s  n o t  w h e t h e r  t h e  s t a k e s  
w e r e  I c c a t e f  w i t h  a b s o l u t e  a c c u r a c y ,  b u t  
w h e t h e r  t r . e v  w e r e  p l a n t e d  b y  a u t h o r i t y  a n d  
w . - . e t r . e r  t r . e  l o t s  w e r e  p u r c h a s e d  a n c  t a k e n  
p o s s e s s i o n  o f  i n  r e l i a n c e  u p o n  m e m .  I f  
s u c h  w a s  t h e  c a s e ,  t h e  r u l e  a p p e a r s  t c  b e  
w e l l  e s t a b l i s h e d  t h a t  t h e y  m u s t  g o v e r n  n c t -  
w i t n s t a n c i r.c a n y  e r r o r s  i n  l o c a t i n g  t h e m .

M
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:  : r ,  c r   ̂v  i  i e  s  :

. a * -  “  a-'
. 1 . 0 .

w n ̂  n c*3 r  ma r. —■ ; 
, a .  r . e d  o c u n c a n e s

. :  r . e s  ,
w i t : : h eor

r  a r . c  ' / : s : r . e  o r  
o r  m o n u m e n t s  • a r e  
m e a s u r e m e n t ,  e : :  

s u r f a c e s

1 o •_ •= -

. r . c c r . -

t . t e  o c u r .  o a r . e s
o r  m o n u m e n t s  a r e  o a r a m o u n t .

T h u s  t h e  c o r n e r  s t a k e s  c f  a  l o t , p l a c e d  b y  t h e  s u t ­
l e r ,  w i l l  c  r e ­

c a s t  r  i  c c  i o n .
v e y c r  a n d  i f  i n t e n d e d  t o  s h e w  t h e  c o r n e r s  o f  t h  
v a i l  e v e r  t r . e  w r i t t e n  d e s c r i o c i c n  o r  r e c o r d e d  ma :
P r i c e  v .  M c I n t o s h , 2 A k . F e d . ’ 3 8 ,  a f t  ' d  i l l  F .
L r O j  . S . r . c e  t n e  w r i t t e n  d e s c r i p t i o n s  a r e  i n t e n d e d  t o  d e s c r i b e  
t r . e  r e n d i t i o n s  o n  t h e  g r o u n d , i f  t h e y  a r e  i n c o r r e c t ,  t h e  w r i t t e n  
d e s c r  i p t i o r . s  s . r c u l  f  o e  or .  a  n e e d  t o  a c c u r a t e l y  r e f l e c t  t h e  
e x i s t i n g  b o u n d a r i e s .  I t  w o u l d  b e  a g a i n s t  a l l  l o g i c  t o  t r y  r r  
or .  a r . c  e  a c t u a l  o c u r . c a r y  l i n e s  t o  m a t c h  t h e  i n c o r r e c t  d e s c r i p ­
t i o n s .

e c a r t _ e s a  o r  t n e

h e

T h e  a b o v e  w o u l d  i n d i c a t e  t h a t ,  
d e s c r i p t i o n s  a n d  m e a s u r e m e n t s  o n  t n e  r e c o r d e d  p l a t ,  
v a r i o u s  l o t s ,  b l o c k s  a r .d  r  i g n t s - o f - w a y  a r e  a s  s h o w n  b y  
a c t u a l  m o n u m e n t s  a n d  s t a k i n g  o n  t h e  g r o u n d .  A l  l a h n u m  o f * t h e  
S u r v e y  S e c t i o n  o f  P u o l i r  W o r k s  a d v i s e s  me  m a t .  t r  t h e  b e s t  o f  
h i s  r e c o l l e c t i o n ,  t n e  s u r v e y  w o r k  d e n e  l a s t  s u m m e r  f o u n d  t h a t  
t h e  r o a d s  w e r e  w i t r . i r .  t h e  s t a k e d  r i g h t s - c f - w a y . i f  t h a t  i s  t r . e  
c a s e ,  t h e n  i n  m y  o p i n i o n  w e  m a* ' p r o p e r l y  t r e a t  t r . e  s t a k e d  
r i g r t s - o f - v a y  = s  o r r r e c t .  I f  a p r r p e r t y  r w r . e r  r c ; e r t s ,  we  n e e d  
o n l y  t o  c o n f i r m  t h a t  w e  a r e  w i t h i n  t h e  s t a k e d  r i g h t s - c f - w a y .

i v e r .  i :  t n e  r o a c s  w e r e  c o n s t r u c t e c  o n  p r i v a t e  p r o p e r t y ,  
i f  t r . e y  h a v e  b e e n  i n  e x i s t e n c e  f o r  m o r e  t h a n  t e n  y e a r s ,  t h e  
p u o i i o  m a y  h a v e  o b t a i n e d  p r e s c r i p t i v e  r i g h t s  t o  t h e  r o a d s  a n d  
d i t c h e s .  T o  p r e v a i l  i n  t h i s  i n s t a n c e  w o u l d  r e q u i r e  i n f o r m a t i o n  
a s  t o  w h e n  t h e  q u e s t i o n e d  r o a d s  w e r e  f i r s t  c o n s t r u c t e d .  I  h a v e  
c h e c k e d  w i t h  s e v e r a l  s o u r c e s ,  b u t  t o  d a t e  h a v e  b e e n  u n a b l e  t o  
l o c a t e  a n y  r e c o r d s  r e l a t i n g  t o  t h e  c c r . s t r u c t i c r .  o f  t h e s e  r o a d s .

R e c o m m e n d a t i o n :

I n  my  o p i n i o n  w e  h a v e  t h e  r i g h t  t o  r e l y  o r .  t h e  
e x i s t i n g  g r o u n d  s t a k i n g  t o  s h e w  t h a t  t n e  r e a d s  a r e  w i t h i n  t h e  
p u o l i o l y  d e d i c a t e d  r i g h t s - c f - w a y .  I f  a  p r o p e r t y  o w n e r  w i s h e s

5 w i l l  d e f e n dt o  c . o a _ _ e n c e  t n e  l o c a t i o n
b a s e d  u t c n  w h a t  I  h a v e  s t a t e d  a o c v e .

t n e  r i g n t s - c c - w a y ,
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Mur'icipai / >Meeting Date: " cv«b er  22 , l ? : jF e r r y  W e r c c b a u g h e r , M u n i c i p a l  A t t o r ne yR a b b i t  C r e e k  H e i g h t s  and Rabbit  Creek View S u b d i v i s i o n s
A .  F A C T U A L  BACKGROUND

p r o f e s s i o n a lI -  J u n e  a n d  D e c e m b e r  1 9  7 0 ,  a s t a t e  i c e n s t -  r ____
s u r v e y o r  .n a m e d  W i l l i a m  I . J o h n s o n ,  r .c w  r e p o r t e d l y  w o r k i n g  i n  
Wa s  i  1 1  a , A l a s k a /  f i l e d  p l a t s  w i t h  t h e  G r e a t e r  .A m c h .c r a c e  A r e s  
B o r o u g h  f c r  t h e  R a b b i t  C r e e k  H e i g h t s  a r .c  . R a b b i t  C r e e k  V i e w  S u b ­
d i v i s i o n s .  T h e  s u e d  i v  i s c r . s  , a s  p  l a c  t e d /  c e r t a i n  a p p r o x  i m a  t e l  v  
t h r e e  h u n d r e d  f o r t y - s i x  { 3 4 6 )  l o t s .

T h e  o w n e r s  c  f  t h e  s u b d i v i d e d  t r a c t s  w e r e  G e o r g e  S .  
W i l s o n  / w i l l i = -  W i l s o n  / A l t a  C .  w i l s c r .  a n d  t h e  N a t i o n a l  B a n k  
o f  A n c h o r a g e .  M u c h  o f  t h e  p r o p e r t y  h a s  s i n c e  b e e n  s o l d  t o  a 
v a r i e t y  o f  i n d i v i d u a l s .  B e t w e e n  1 9 7 0  a r .c  1 9 8  3 , a p p r o x i m a t e l y  7 2

t a x r e c o r d s  1 9 3 2  ) . T h e a s s e s  a e d
f r o m 3 3 , 0 0 0 . 0 0  t o  5 1 3 4 , 0 0 0 . 0 0 .
T h e a s s e s s e d  v a l u e  o f  t h e u m C 8  T -  V 1
3 2 6 , CO "' . CC . M o s t  « J t c 1 j 1 C « S 5 r  9
• M ur.

C h e  s u b c i v i d e r s c u r r e n t !
O % *■* i t  C r e e k  V i e w ,  3 l o c . k 1 ,  T r a c

5 Z , „ „ U .
r . . X ; ,W u  v - w u s  q ,  L O W  1/ U / J # S J  SH O  H i . O C X  Z ,

- O t  6 v a l u e d  a t  S200/ 0 0 0 . 0 0 ,  i n c l u d i n g  i m p r o v e m e n t s  t o  B l o c k  2, 
l e t  6 .  A l t a  W i l s o n  h o l d s  t i t l e  t o  R a b b i t *  C r e e k  V i e w ,  T r a c t  A ,  
v a l u e d  a t  3 1 5 2 , 0 0 0 . 0 0  i n c l u d i n g  a  s t r u c t u r e  o n  t h e  p r o p e r t y .  
C t . o s r  r e l a t i v e s  c f  t h e  W i l s o n s  o w n  a d d i t i o n a l  l e t s .  { M u n i c i p a l  
t a x  r a c o r d s 1932).

7r.  t h e  f a l l  o f  1 9 5 2  a n d  s p r i n g  c f  1 9 3  5 , s e v e r a l  l e t  
o w n e r s  w i t h i n  t h e  s u b d i v i s i o n s  d i s c o v e r e d  t h a t  t h e i r  o l a r t e d

^ - P r i c r  t o  u n i f i c a t i o n ,  ' i n d i v i d u a l s  i n  t h e  C i t y  e n g i n e e r ’ s 
C f f i c e  b e c a m e  a w a r e  o f  p r o b l e m s  a s s o c i a t e d  w i t h  s u r v e y  w o r k  d o n e  
b y  M r .  J c h : i 3 o n  i n  v a r i o u s  a r e a s  c f  t h e  M u n i c i p a l i t y  a n d  e f f o r t s
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T h e  M u n i c i p a l  K e a i t . n  T e  p a  r  m e n  t , j p c n  r e q u e s t ,  i s s u e s  
o e r 1 1 :  i c a t a s  o f  c o m p l i a n c e  w i t h  t h e  v e i l  a n d  s e w e r  o r d i n a n c e s  
p r i o r  t c  n e w  c o n s t r u c t i o n  o r  t r a n s f e r s . -  A3 a  r e s u l t  o f  r e p o r t s  
: ;  w i d e s p r e a d  l o t  l i n e  d i s c r e p a n c i e s ,  t h e  M u n i c i p a l  H e a l t h  
D» c a r  m e n t  r e c a n  t o  r e c u i r e  c e r t i f i e d  c l o t  o l a n s  o r i o r  t o  i s s u i - c  
o e r t i f : c * t a s . T h e s e  i n d i v i d u a l  p l o t  p l a n s  c o s t  a p p r o x i m a t e l y  
T h r e e  t o  f o u r  T h o u s a n d  T o l l e r s  ' 3 3 , 0 0 0 , 0C-S4 ,000 . 0 C ) e a c h ,
a c c o r d i r . c  r r  M u n i c i p a l  h e a l t h  o f f i c i a l s .

Z o n e  c f  t h e  l o t  o w n e r s  i n  R a b b i t  C r  # « k  H e i g h t s  a n d
R a b b i t  C r e e k  v i e w  w a n t  t h e  M u n i c i p a l i t y  t o  p a y  f o r  a n  e n t i r e
r e s u r v e y ,  r e p l a t  a n d  r e s u b d  i v i s  i c . n  o f  b o t h  s u b d i v i s i o n s . W h i l e  
t h e  c o s t  o f  s u c h  a  c r c ^ e c t  i s  d i f f i c u l t  t o  e s t i m a t e ,  t h e
M u n i c i p a l  S u r v e y o r ' s  O f f i c e  s u g g e s t s  t h a t  t h e  s u r v e y  a n d  r e p l a t  
a l o n e  w o u l d  c o s t  b e t w e e n  S 5 0 , O C 3 . 0 0  a n d  3 1 0 0 , 0 0 0 . 0 0 .  T h i s  a m o u n t  
d o e s  n o t  i n c l u d e  3 u c h  c o n t i n g e n c i e s  a s  m i g h t  o c c u r  f r o m  t o t a l  c r
p a r t i a l  l o s s e s  c f  o n e  o r  m e r e  l o t s  o r  b u i l d i n g s  a s  a  r e s u l t  c f
t h e  r e s u b c i v i s i c n . D a m a g e s  r e s u l t i n g  f r o m  a  r e s u b d i v 1 s i o n  c o u l d  
b e  e r . c r t c u s  i n  t h e  e v e n t  t h a t  v a l u a b l e  i m p r o v e m e n t s  m u s t  h e  a b a n ­
d o n e d  c r  r e m o v e d .

a - a n c r  - r  ■-ur a o ^ n ' r vW •  .  w  W w  W »  •  _  —* •  « * W  »

T h e  c a u s e  c c  t h e  p r o b l e m  i 3  t h e  s u r v e y  c o n d u c t e d  b y  
W i l l i a m  z .  J o h n s o n .  M r .  J o h n s o n  p e r  f o r m e d  a  s u r v e y  a n d  d r a f t e d  
a n d  f i l e d  a  p l a t  w i t h  t h e  G r e a t e r  A n c h o r a g e  A r e a  B o r o u g h  w h i c h  
a l l e g e d l y  d o e s  n e t  c o r r e s p o n d  t c  k n o w n  m o n u m e n t s .  T h e  W i l s o n s ,  
p r e s u m a b l y  w i t h  w a r r a n t i e s  o f  g o o d  t i t l e ,  t h e n  s o l d  t h e  l o t s  t o  
i n d i v i d u a l s  w h o  p r e s u m a b l y  p u r c h a s e d  t i t l e  i n s u r a n c e .  T h e  
d i s c r e p a n c i e s  a p p e a r  t o  b e  s i g n i f i c a n t  a n d  m a y  a f f e c t  a l l  3 4 6  
l o t s  i n  t h e  s u b d i v i s i o n .

C .  T HE  M U N I C I P A L I T Y  I S  A N  I N A P P R O P R I A T E  AGENCY 
TO A C C O M P L I S H  A R E S U B C I V I S  I ON _______________________

T n c e r  e x i s t i n g  l a w ,  t h e  M u n i c i p a l i t y  h a s  n o  p o w e r  t o  
c o m p e l  a g r e e m e n t  t o  a  n e w  p l a t  a n d  i s  f o r b i d d e n  f r o m  a c c e p t i n g

- e r e  m a d e  t o  e n c o u r a g e  t h e  S t a t e  t o  r e v o k e  h i s  l i c e n s e .  T h e  
S t a t e  t o o k  n o  a c t i o n .

- T h e  " u " . i c i p a l  H e a l t h  D e p a r t m e n t  f u r n i s h e s  c o m p l i a n c e  c e r t i f i ­
c a t e s  : : r  w a t e r  w e l l s  a n d  s e p t i c  s y s t e m s  a s  a  c o u r t e s y  t o  f l n a n c i a



v s s e r . c  i ; i*!cr5r. c - .'m  : j-

■ -3 ~ ’ * h s 3 a l l  a f f e c t e d  p r o p e r t y  c w e a r s  c o n s e n t . I t  w o u l d
t h u s  c e  u s e l e s s  t o  e x p e n d  m u n i c i p a l  f u n d s  f o r  a  r e p l a t  u n l e s s

c u t .  e r  a \ i  .o c  1 u  d  i  n  c  s e  c  u r  i  r  v  i n t e r e s t s )  a g r e e d.  - j
a c v a n c e  

r e p l a t .  I
w r i t i r . o  t o  a b i d e  b y  t h e  r e s u l t s  a r . c  s i g n  t h e  

. s  h i g h l y  u n l i k e l y  t h a t  s u c h  c o n c u r r e n c e  c o u l d  b e  
o b t a i n e d  c i v e n  t h e  f a c t  t h a t  s c r r .e  l o t  o w n e r s  c o u l d  b e  s e v e r e l y

I f  t h e  M u n i c i p a l i t y  w e r e  t o:  i m a g e d  o y  t h e  r e p l a t t i n g  a c  
v o l u n t e e r  t o  f u n d  i n d i v i d u a l  l o t  s u r v e y s  a s  r e q u e s t e d  b y  s o m e  
l o t  o w n e r s , t h e  f i n a l  t e s t s  c o u l d  e x c e e d  o n e  m i l l i o n  c e l l a r s  a t  
5 3 , 0 0 0 . 0 0  p e r  s u r v e y .  M o r e o v e r ,  i n d i v i d u a l  l o t  s u r v e y s  r n a v  
m e r e l y  e x a c e r b a t e  t h e  p r o b l e m  ( s e e  b e l o w ) ,  i t  i s  u n l i k e l y  t h a t  
t . t e  M u n i c i p a l i t y  c o u l d  b r i n g  a  l e g a l  a c t i o n ,  o n  b e h a l

. U I _  .

o w n e r s ,  f c r d e t e r m i n a t i o n  o f  l o t  l i n e s .
c  t  s e m e

TO
d e m o n s t r a t e  s t a n d i n g  t c  l i t i g a t e ,  t h e  M u n i c i p a l i t y  w o u l d  b e  
r  a c u i r e d  t o  h e  I d  a n  a d v e r s e  i n t e r e s t  i n  e a c h  l o t .  S t a t e  
e n a b l i n g  l e g i s l a t i o n  w o u l d  b e  n e c e s s a r y  t o  c o n f e r  s t a n d i n g  u c c n  
t . - .e  M u n i c i p a l i t y  o r  o t h e r  p a r t i e s  h a v i n g  a n  i n t e r e s t  m  a n  
a c c u r a t e  p l a t  o f  t h e  3 u c d  i  • i s c n  ( s e e  '’ P o s s i b l e  R e m e d i e s *  
o a l o w ) .

L E G A L  R E S P O N S I B I L I T Y  F O R  T H E  A L L E G E D L Y  
D E F E C T I V E  S U R V E Y  F I L E D  I N  1 9 7 011 ;* -"“"V ft ^ ^   ̂V  ̂C a  ^  3 C  ̂ t

f i l e d  t h e  p l a t s  i n  1 = 7 1  c n c e r  t n e  l a w s  c f  t h e  G r e a t e r  A n c h o r a g e  
A r e a  B o r o u g h . S u b d i v i s i o n  r e g u l a t i o n s  t h e n  i n  e f f e c t  w e r e  m u c h  
l a s s  e x a c t i n g  t h a n  c u r r e n t  m u n i c i p a l  l a w .  I n  f a c t ,  t h e  ' i n t e r i m  
s u b d i v i s i o n  r e g u l a t i o n s ' *  a s  t h e y  w e r e  k n o w n ,  d i d  n e t  r e q u i r e  
a p p r o v a l s  f r o m  a n y  p a r t i c u l a r  d e p a r t m e n t .  P l a t s  w e r e  a c c e p t e d  
u n l e s s  t h e r e  w e r e  o b j e c t i o n s  f r o m  " p u b l i c  a g e n c i e s . "  N o r  d i d  t h e  
r e g u l a t i o n s  c o m p e l  a n y  d e p a r t m e n t  t c  c o n d u c t  i n s p e c t i o n s  o r  c o m p e l  
p r o d u c t i o n  o f  s u r v e y  n o t e s  a n d  c a l c u l a t i o n s  o f  t h e  s u r v e y o r  t o  
i n s u r e  t h a t  i n t e r n a l  d i m e n s i o n s  a n d  b o u n d a r i e s  c f  t h e  p l a t  w e r e  
a c c u r a t e l y  d r a w n .  F i n a l l y ,  n c  B o r o u g h  a g e n c y  w a s  f u n d e d  t c  p r o v i d e  
i n s p e c t o r s  t o  d o  f i e l d  c h e c k s  t o  d e t e r m i n e  i f  m o n u m e n t a t i o n  w a s  
a c c u r a t e ,  C n . c e r  t h e s e  c i r c u m s t a n c e s , i t  i s  v e r y  c l e a r  t h a t  t h e
M u . o i c i c a i  i t y  i s  
3 u b d i v i d e r s  c r

n e tt h e i r r c r  t h e  e r r o r sl e c a l i v  r e s c e n s i b i e  
s u r v e y o r .  T h e  p o s s i b l e  l i a b i l i t y a  f

t h e
t h e

i n s t i t u t i o n s .  T h i s  p r a c t i c e  i s  n o ;  r e q u i r e d  u n d e r  m u n i c i p a l  l a w .
T h e  L e g a l  D e p a r t m e n t  h a s  a d v i s e d  t h a t  t h e  p r a c t i c e  m a v  b e * t e r m i n a t e d .
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t h e i r  s j r v e v t r ,  1 1 1  u e i n s u r a n c e  c c m o a n i e s  a n c• t ~ p «* <• *• V*
k  ^  q  •

s r s c u l  i t -
m a t t e r  u p o n  v  h i e  h m u n i c i p a l  o f f i c i a l s  s h o u l d  n o t

r  ; n c c T 3 r r  s r u r n r r c—> •  •  w n- w  «. —I  —• w  . ..w  V — W

T h e  c o n t i n u e d  p r a c t i c e  o f  o b t a i n i n c  i n d i v i d u a l  a s - b u i l t  
c r  p l o t  s u r v e y s  f r o m  k n o w n  m o n u m e n t s  w i l l  e n a b l e  s o m e  l o t  o w n e r s
t o  g a i n  a d e c r e e  o f  t e m p o r a r y  c e r t a i n t y  a b  u t  t h e  l o c a t i o n  o f  t h e i r
i n d i v i d u a l  l o t s .  I n  t h e  l o n g  r u n ,  h o w e v e r ,  i n d i v i d u a l  l o t  s u r v e y s  
t. a  y  h a v e  t h e  e f f e c t  c f  c o m p o u n d  m e  t h e  p r o b l e m s  c £  a n  e c u i t a b l e  
r e p l a t ,  s i n c e  e a c h  l e t  s u r v e y e d  w i l l  a f f e .  t  t h c s a  o r .  i t s  b o r d e r s ,  
a s  w e l l  a s  o u t l y i n g  l o t s .  T h i s  "’ r i p p l e *  e f f e c t  i s  r . c t  a d d r e s s e d
b y  i n d i v i d u a l l y  s u r v e y e d  l o t s ,  a n d  d i s p u t e s  a t  a l a t e r  t i m e  a r e
m e v i c a r l e .  T h e  b e t t e r  s o l u t i o n  w o u l d  b e  a  c o m p r e h e n s i v e  
r e p l a t  o f  b o t h  s u b d i v i s i o n s  i m p o s e d  u n d e r  j u d i c i a l  a u t h o r i t y  
a n d  c o n d u c t e d  u n d e r  s p e c i f i e d  s t a n d a r d s  o f  e q u i t y .  A s  n o t e d  
a b o v e ,  s t a t e - e n a b l i n g  l e g i s l a t i o n  w o u l d  b e  r e q u i r e d  t o  g i v e  
A n c h o r a g e  a n d  e t h e r  m u n i c i p a l i t i e s  t h e  p o w e r  t o  p r o c e e d  t c  
r e p l a t  p r o p e r t i e s  a r . d  o b t a i n  a j u d i c i a l  d e c r e e  i m p o s i n g  t h e

y.a. -.y o t h e r  s t a t e s  h a v e  s p e c i a l  s t a t u t o r y  p r o c e e d  i n . e s  
f o r  t h e  a s c e r t a i n m e n t  a n d  s e t t l i n g  o f  d i s p u t e d  b o u n d a r i e s .
S o m 3 *■* * *7 s. c ^ c i ^ £ c r  sr?»rr*s.vv w  £ jf c 5 <1 com r1,,

I t h e r s  h a v e  p r o v i d e d  f o r  c o m m i s s i o n s  w h o  a r e  a p p o i n t e d  u p o n  t h e  
a p p l i c a t i o n  o f  l a n d o w n e r s .  S u c h  l a w s  u s u a l l y  p r o v i d e  f o r  t h e  
a s s e s s m e n t  o f  t h e  c o s t  c f  t h e  w o r k  t o  t h e  b e n e f i t e d  p r o p e r t y  
o w n e r s .  T h e  p r o c e d u r e s  m u s t  a c c o r d  w i t h  t h e  r e q u i r e m e n t s  o f
d u e  p r o c e s s  n o t i c e  a n d  t h e  o p p o r t u n i t y  t o  b e  Y • f .

I n  1 3 6 6 ,  t h e  A l a s k a  l e g i s l a t u r e  p a s s e d  a  b i l l  
r e l a t i n g  t o  t h e  e s t a b l i s h m e n t  o f  l a n d  b o u n d a r i e s  a f f e c t e d  b y
e a r t h s l i d e s . T h e  l a w  a u t h o r i z e d  l e g a l  a c t i o n s  b y  m u n i c i p a l i t i e s  
t o  r e d r a w  l o t  l i n e s  t c  c o r r e c t  b o u n d a r i e s  a f f e c t e d  b y  e a r t h ­
q u a k e s .  A f t e r  n o t i c e  t o  l o t  o w n e r s  a n d  a n  o p p o r t u n i t y  t o  b e
h e a r d ,  t h e  S u p e r i o r  C o u r t  w a s  e m p o w e r e d  t c  c o n f i r m  t h e  n e w  
p l a t .  W h i l e  t h a t  l a w  i s  n o t  u s e f u l  t o  r e s o l v i n g  p r o b l e m s  
s t e m m i n g  f r c m  e r r o n e o u s  s u r v e y s ,  i t  d e e s  p o i n t  t h e  w a y  t o  t h e  
u l t i m a t e  s o l u t i o n .  W h i l e  s u c h  a  l a v /  w o u l d  n o t  p r o v i d e  i m m e d i a t e  

:c p r o p e r t y  o w n e r s ,  i t  i s  p r o b a b l y  t h e  o n l y  w a y  t o  
a  c o m p r e h e n s i v e  s o l u t i o n .  T h e  D e p a r t m e n t  o f  Law*, i f
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M a r c h  7 ,  1 9 9 5

T h e  H o n o r a b l e  B r i a n  P o r t e r  
C h a i r  —  H o u s e  J u d i c i a r y  C o m m i t t e e  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  B u i l d i n g ,  R o o m  1 1 8  
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

R e :  H o u s e  B i l l  1 8 8

D e a r  R e p r e s e n t a t i v e  P o r t e r :

I  a m  w r i t i n g  t o  y o u  o n  b e h a l f  o f  t h e  B o a r d  o f  D i r e c t o r s  a n d  
m e m b e r s  o f  t h e  A l a s k a  C i v i l  L i b e r t i e s  U n i o n  ( A k C L U ) t o  e x p r e s s  
c o n c e r n s  a n d  s u g g e s t  c l a r i f i c a t i o n  r e g a r d i n g  H o u s e  B i l l  1 8 8 ,  " a n  
a c t  c r e a t i n g  t h e  c r i m e  o f  i n d e c e n t  v i e w i n g  a n d  p h o t o g r a p h y . "

A s  y o u  m a y  k n o w ,  t h e  A k C L U  b e l i e v e s  t h a t  t h e  F i r s t  A m e n d m e n t  
p r o t e c t s  t h e  d i s s e m i n a t i o n  o f  a l l  f o r m s  o f  c o m m u n i c a t i o n .  T h e  
A k C L U  o p p o s e s  o n  F i r s t  A m e n d m e n t  g r o u n d s  l a w s  t h a t  r e s t r i c t  t h e  
p r o d u c t i o n  a n d  d i s t r i b u t i o n  o f  a n y  p r i n t e d  a n d  v i s u a l  m a t e r i a l s ,  
e v e n  w h e n  s o m e  o f  t h e  p r o d u c e r s  o f  t h o s e  m a t e r i a l s  a r e  p u n i s h a b l e  
u n d e r  c r i m i n a l  l a w .

We o p p o s e  a n y  a t t e m p t  t o  m a k e  t h e  p r i v a t e  v i e w i n g  o f  a n y  
m a t e r i a l ,  h o w e v e r  s e x u a l l y  e x p l i c i t ,  a  c r i m e .  I t  i s  u n c l e a r  f r o m  
t h e  c u r r e n t  w o r d i n g  o f  HB 1 8 8  w h e t h e r  t h e  l e g i s l a t u r e  i s  a t t e m p t i n g  
t o  c r i m i n a l i z e  t h e  v i e w i n g  o f  m a t e r i a l ,  o r  m e r e l y  t o  c r i m i n a l i z e  
t h e  n o n - c o n s e n s u a l  v i e w i n g  a n d  p h o t o g r a p h i n g  o f  a  p e r s o n ' s  g e n i t a l s  
o r  b r e a s t s .  We o p p o s e  t h e  f i r s t ,  b u t  n o t  t h e  l a t e r .

A s i m p l e  w a y  t o  a d d r e s s  t h i s  i s s u e  s e e m s  t o  b e  t o  i n s e r t  t h e  
w o r d  " o r "  i n  p l a c e  o f  t h e  w o r d  " a n d "  i n  t w o  k e y  p  a c e s .  F o r  
e x a m p l e :

I N D E C E N T  V I E W I N G  OR [ A N D ]  P H O T O G R A P H Y .  ( a )  A 
p e r s o n  c o m m i t s  t h e  c r i m e  o f  i n d e c e n t  v i e w i n g  
o r  [ a n d ]  p h o t o g r a p h y  i f ,  i n  t h e  s t a t e ,  t h e  
p e r s o n  k n o w i n g l y  v i e w s  o r  p h o t o g r a p h s  t h e  
p r i v a t e  e x p o s u r e  o f  t h e  g e n i t a l s ,  a n u s  o r  
f e m a l e  b r e a s t .

T h e s e  s i m p l e  c h a n g e s  s h o u l d  i n s u r e  t h a t  t h e  b e h a v i o r  o f  v i e w i n g  a  
p h o t o g r a p h  o f  g e n i t a l s  i s  n o t  p u n i s h a b l e  u n d e r  t h i s  s t a t u t e .

E 0 E  I V E
mar -01995

Rep. Brian Portar
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I t  i s  a l s o  u n c l e a r  w h e t h e r  a n y  a n d  a l l  v i e w i n g  o r  p h o t o g r a p h y  
o f  g e n i t a l s  o f  c h i l d r e n  u n d e r  1 3  i s  i m p e r m i s s i b l e ,  o r  i f  a n y  a n d  
a l l  v i e w i n g  a n d  p h o t o g r a p h y  o f  c h i l d r e n  u n d e r  t h e  a g e  o f  1 3  i s  
p e r m i s s i b l e .  A s  w r i t t e n ,  t h e  p r o p o s e d  S e c t i o n  1 1 . 6 1 . 1 2 3 ( a ) ( 1 )  a n d  
( 2 )  s e e m s  t o  i m p l y  t h a t  a )  n o  p e r s o n  m a y  v i e w  o r  p h o t o g r a p h  t h e  
g e n i t a l s  o f  a n y  c h i l d  u n d e r  t h e  a g e  o f  1 6  w i t h o u t  p a r e n t a l  
p e r m i s s i o n  a n d  b )  i f  t h e  c h i l d  i s  b e t w e e n  t h e  a g e s  o f  1 3  a n d  1 6  i t  
i s  a l s o  n e c e s s a r y  t o  o b t a i n  t h e  a d d i t i o n a l  p e r m i s s i o n  o f  t h e  c h i l d .

T h e  m o s t  c o n f u s i n g  a s p e c t  o f  t h i s  b i l l ,  h o w e v e r ,  i s  h o w  t h i s  
s t a t u t e  w o u l d  a p p l y  t o  a  p e r s o n  w h o  i s  u n d e r  t h e  a g e  o f  1 3  y e a r s  
o l d .  F o r  e x a m p l e ,  a s  i t  n o w  s t a n d s ,  i t  w o u l d  b e  p e r f e c t l y  l e g a l  
f o r  a  p a r e n t  t o  p e r m i t  h i s  o r  h e r  c h i l d  t o  b e  v i e w e d  o r  
p h o t o g r a p h e d  i f  t h e  c h i l d  w a s  u n d e r  t h e  a g e  o f  1 3 ,  e v e n  i f  t h e  
c h i l d  d i d  n o t  w i s h  t h a t .  A n o t h e r  g u e s t i o n  t o  a d d r e s s  i s  w h e t h e r  i t  
i s  r e a l l y  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  t o  m a k e  i t  a  f e l o n y  c r i m e  
f o r  a  p h o t o g r a p h e r  t o  t a k e  p i c t u r e s  o f  a  n u d e  b a b y  i f  t h e  
p h o t o g r a p h e r  f a i l e d  t o  o b t a i n  p a r e n t a l  p e r m i s s i o n  i n  e v e r y  
s i t u a t i o n ?  W h a t  i f  a  p h o t o g r a p h e r  t o o k  a  p i c t u r e  o f  a  n u d e  b a b y  
p l a y i n g  i n  t h e  s a n d  o n  a  b e a c h ?  U n d e r  t h i s  s c e n a r i o ,  w o u l d  t h e  
c h i l d  " r e a s o n a b l y  b e l i e v e  t h a t  h i s  o r  h e r  b o d y  p a r t  w o u l d  n o t  b e  
v i e w e d  o r  p h o t o g r a p h e d " ?

T h e  d e f i n i t i o n a l  s e c t i o n  f o r  " p r i v a t e  e x p o s u r e "  r e q u i r e s  a  
s u b j e c t i v e  i n t e r p r e t a t i o n  ( " t h a t  t h e  p e r s o n  r e a s o n a b l y  b e l i e v e d " )  
i n  d e t e r m i n i n g  w h e t h e r  a  v i o l a t i o n  o f  t h e  s t a t u t e  h a s  o c c u r r e d .  I t  
i s  p a r t i c u l a r l y  d i f f i c u l t  t o  d e t e r m i n e  t h e  s u b j e c t i v e  i n t e n t  o f  a  
c h i l d ,  e s p e c i a l l y  a  y o u n g  c h i l d ,  w h o  h a s  n o t  i n t e r n a l i z e d  s o c i e t y ' s  
v a l u e s  r e g a r d i n g  n u d i t y .  T h i s  d e f i n i t i o n a l  s i t u a t i o n  c o u l d  l e a d  
t o  v a g u e n e s s  p r o b l e m s  i f  t h i s  b i l l  w e r e  t o  b e c o m e  l a w .

S e c t i o n  1 1 . 6 1 . 1 2 3 ( b )  i s  a l s o  p o t e n t i a l l y  p r o b l e m a t i c  b e c a u s e  
i t  i s  o v e r l y  b r o a d .  A p e r s o n  c o u l d  b e  p r o s e c u t e d  f o r  s e v e r a l  
d i f f e r e n t  c r i m i n a l  o f f e n s e s  i f  h e  o r  s h e  h a p p e n e d  t o  s e e  m o r e  t h a n  
o n e  b o d y  p a r t .  L e t ' s  a s s u m e ,  f o r  t h e  s a k e  o f  a r g u m e n t ,  t h a t  a  
" P e e p i n g  T o m "  l o o k e d  t h r o u g h  t h e  k e y  h o l e  o f  a  w o m a n ' s  b e d r o o m  a n d  
h a p p e n e d  t o  s e e  h e r  c o m p l e t e l y  n a k e d .  S h o u l d  h e  r e a l l y  b e  
p r o s e c u t e d  f o r  f o u r  s e p a r a t e  c r i m i n a l  o f f e n s e s  b e c a u s e  h e  h a p p e n e d  
t o  s e e  h e r  g e n i t a l s ,  h e r  a n u s ,  a n d  b o t h  o f  h e r  b r e a s t s ?  O f  i f  h e  
h a p p e n s  t o  p e e p  t h r o u g h  t h e  k e y h o l e  t w i c e ,  i s  t h a t  t w o  s e p a r a t e  
c r i m e s  a s  o p p o s e d  t o  o n e ,  o r  i s  i t  r e a l l y  e i g h t  s e p a r a t e  c r i m e s ?  
T h e  A k C L U  w o u l d  s u g g e s t  t h a t  t h e  s i m p l e s t  w a y  t o  a l l e v i a t e  t h i s  
i s s u e  i s  t o  e l i m i n a t e  s e c t i o n  ( b )  a l t o g e t h e r .

F i n a l l y ,  t h e  A k C L U  b e l i e v e s  t h a t  t h e  p u n i s h m e n t s  f o r  t h i s  n e w  
o f f e n s e  a r e  t o o  h a r s h .  I n d e c e n t  v i e w i n g  o r  p h o t o g r a p h i n g  i s  m o s t  
s i m i l a r  t o  t h e  c r i m e  o f  i n d e c e n t  e x p o s u r e ,  w h i c h  i s  p u n i s h a b l e  a s  
a  C l a s s  B m i s d e m e a n o r ,  u n l e s s  t h e  p e r s o n  t o  w h o m  o n e  e x p o s e s  
h i m s e l f  o r  h e r s e l f  i s  u n d e r  t h e  a g e  o f  1 4 ,  i n  w h i c h  c a s e  i t  i s  a
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C l a s s  A m i s d e m e a n o r .  We w o u l d  l i k e  t o  s u g g e s t  t h a t  p e n a l t i e s  
s i m i l a r  t o  t h o s e  f o r  i n d e c e n t  e x p o s u r e  w o u l d  m o r e  a p p r o p r i a t e l y  
a p p l y  i n  t h i s  s i t u a t i o n :  m a k e  i t  a  C l a s s  A m i s d e m e a n o r  i f  t h e
p e r s o n  v i e w e d  o r  p h o t o g r a p h e d  i s  a  c h i l d ,  a n d  a  C l a s s  B m i s d e m e a n o r  
i f  i t  i s  a n  a d u l t .  T h e  a d d i t i o n a l  c o s t s  o f  p r o s e c u t i n g  t h i s  c r i m e  
a s  a  f e l o n y ,  b o t h  i n  t e r m s  o f  p o l i c e ,  t h e  c o u r t  s y s t e m ,  a n d  
p r o s e c u t o r i a l  a n d  p u b l i c  d e f e n d e r  r e s o u r c e s ,  d o  n o t  j u s t i f y  
p r o s e c u t i n g  t h i s  c r i m e  a s  a  f e l o n y .

F o r  t h e  a b o v e  r e a s o n s ,  w e  s u g g e s t  t h a t  t h e  C o m m i t t e e  l o o k  a t  
s o m e  a s p e c t s  o f  t h i s  b i l l  b e f o r e  p a s s i n g  i t  i n t o  l a w .  W h i l e  w e  
u n d e r s t a n d  t h e  u n d e r l y i n g  s o c i a l  c o n c e r n  w h i c h  t h e  l e g i s l a t u r e  i s  
a t t e m p t i n g  t o  a d d r e s s ,  w e  b e l i e v e  t h a t  t h i s  b i l l  i s  t o o  b r o a d  a n d  
c o u l d  p o s e  c o n s t i t u t i o n a l  c o n c e r n s .  P l e a s e  d o  n o t  h e s i t a t e  t o  
c o n t a c t  t h i s  o f f i c e  i f  w e  c a n  b e  o f  f u r t h e r  a s s i s t a n c e  o r  i f  y o u  
h a v e  a n y  q u e s t i o n s .

S i n c e r e l y

v R a n d a l l  B u r n s  
E x e c u t i v e  D i r e c t o r
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CS FOR HOUSE BILL NO. 188(JUD)IN THE LEGISLATURE OF THE STATE OF ALASKANINETEENTH LEGISLATURE - FIRST SESSION
BY THE  HOUSE JUD IC IARY COM M ITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES MACKEE, Porter, Phillips, Robinson, Navarre, Green, James, Kubina, 
Elton

A BILL 

FOR AN ACT ENTITLED 

"An Act creating the crime of indecent viewing or photography."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61 is amended by adding a new section to read:Sec. 11.61.123. INDECENT VIEWING OR PHOTOGRAPHY, (a) A person commits the crime of indecent viewing or photography if, in the state, the person knowingly views, or produces a picture of, the private exposure of the genitals, anus, or female breast of another person and the view or production is without the knowledge or consent of(1) the parent or guardian of the person viewed, or who is shown in the picture, if the person who is viewed or shown is under 16 years of age; and(2) the person viewed or shown in the picture, if the person viewed or shown is at least 13 years of age.(b) Each viewing of a person, and each production of a picture of a person, whose genitals, anus, or female breast are viewed or are shown in a picture constitutes a separate violation of this section.
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(c) In d ecen t v iew ing  o r p h o to g rap h y  is a

(1) c lass C  fe lony  i f  the p erso n  v iew ed  o r show n  in  a  p ic tu re  w as, a t 

th e  tim e  o f  the  v iew in g  o r p ro d u c tio n  o f  the  p ic tu re , a  m inor;

(2) c lass A m isd em ean o r i f  the  perso n  v iew ed  o r  sh o w n  in  a p ic tu re  

w as, a t th e  tim e o f  the v iew ing  o r  p ro d u c tio n  o f  the  p ic tu re , an  ad u lt

(d ) In  a  p rosecu tion  u n d er th is  sec tion , it  is  an  a ffirm ativ e  d e fen se  th a t the  

v iew in g  o r  pho tog raphy  w as conduc ted  as a  security  surveillance system , n o tice  o f  the 

v ie w in g  o r  p h o to g rap h y  w as p o sted , and  an y  v iew in g  o r use  o f  p ic tu re s  p ro d u c ed  is 

d o n e  o n ly  in the  in te re st o f  c rim e  p rev en tio n  o r  p ro secu tio n .

(e ) In th is section ,

(1 ) "picture" m ean s a  film , p h o to g rap h , n eg a tiv e , s lid e , b o o k , 

n ew sp ap er, o r  m agaz ine , w hether in  p rin t, e lec tro n ic , m agnetic , o r  d ig ita l fo rm at; an d

(2) "private  ex p o su re"  m ean s tha t a  person  h as  e x p o se d  th e  p e rso n ’s 

b o d y  o r  p a rt o f  the  body  in  a p lace , and  u n d e r  c ircu m stan ces , th a t the perso n  

re a so n ab ly  b e liev ed  w ould  not re su lt in the  p e rso n ’s body o r  body  p a rts  b e in g

(A ) v iew ed  b y  the d efen d an t; o r

(B) p ro d u ced  in  a  p icture .

* S ec . 2 . A P P L IC A B IL IT Y . T h is A ct ap p lies  to  all o ffen ses  co m m itted  on o r  a fte r the  

e ffe c tiv e  d a te  o f  th is A ct.
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C S  F O R  H O U S E  B I L L  N O .  188(JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

BY TH E  HOUSE JUD IC IARY COMM ITTEE

Offered:
Referred:

Sponsors): REPRESENTATIVES MACKJE, Porter, Phillips, Robinson, Navarre, Green, James, Kubina, 

EIt0n A  B I L L

F O R  A N  A C T  E N T I T L E D  

" A n  Act creating the crime of indecent viewing and photography."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  11.61 is amended by adding a n e w  section to read:

Sec. 11.61.123. I N D E C E N T  V I E W I N G  A N D  P H O T O G R A P H Y ,  (a) A  

person commits the crime of indecent viewing and photography if, in the state, the 

person knowingly views, or produces a picture of, the private exposure of the genitals, 

anus, or female breast of another person and the view or production is without the 

knowledge or consent of

(1) the parent or guardian of the person viewed, or w h o  is sh o w n  in the 

picture, if the person w h o  is viewed or shown is under 16 years of age; and

(2) the person viewed or shown in the picture, if the person viewed or 

s h o w n  is at least 13 years of age.

(b) Each viewing of a person, and each production of a picture of a person 

whose genitals, anus, or female breast are viewed or are s h o w n  in a picture constitutes 

a separate violation of this section.
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(c) Indecen t view ing and photography is a

(1) class C felony if the person view ed or show n in a picture was at 

the tim e o f the view ing or production o f  the picture, a minor;
♦

(2) class A m isdem eanor if  the person view ed o r show n in a picture 

was at the tim e o f  the viewing o r  production o f  the picture, an adult.

(d) In a  prosecution under this section, it is an affirm ative defense that the 

v iew ing  or photography was conducted as a security surveillance system  and  any 

v iew ing or use o f  pictures produced is done only in the interest o f  crim e prevention 

o r prosecution.

(e) In this section,

(1) "picture" m eans a film , photograph, negative, slide, book, 

newspaper, o r  m agazine, w hether in print, electronic, m agnetic, o r  digital format; and

(2) "private exposure" m eans that a person has exposed the person ’s 

body or p an  o f  the body in a place, and under circum stances, that the person 

reasonably  believed  w ould not result in the person ’s body o r body pans being

(A) view ed by the defendant; or

(B) produced in a picture.

* Sec. 2. A PPLIC A B ILITY . This A ct applies to all offenses com m itted  on o r after the 

effective date o f  this Act.
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