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This totals 14,680 bed days or 41 additional beds on an annual basis. With rare exception this
class of prisoners would be housed in a treatment facility or CRC.

The average cost ofa CRC bed is $57 per day or $20,805 per year.
14,680 X $57 = $836.8 thousand.

If fifth and subsequent convictions resulted in more than the minimum sentence or if the
minimum sentence is greater than the average sentence under the current sentencing practices,
there would be additional costs. At this time sufficient data is not available to address this issue.

Recent experience shows that after the second offense covered by this bill, the ability to collect
either from the individual or to attach their permanent fund to offset these costs falls
precipitously and no program receipts are expected.

As a felony, each conviction would require a pre-sentence investigation and report prepared by a
probation officer, as well as additional time in court. The department's standard for this process
is 18 hours per pre-sentence report. 330 individuals would be convicted of a felony under this
bill, even though some would not receive a longer sentence.

330 PSIs X 18 hours = 5,940 total hours.

Allowing for vacation and sick leave we can expect a probation officer position to devote 1,875
hours to pre-sentence investigations annually.

5,940/ 1.875 = 3.2 position equivalents.
Four probation officer positions and one clerical person have been included to support the

required investigation and report function and a one time cost for equipment at $5,000 per staff
person has been included.
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! CS FOR HOUSE BILL NO. 1S9UUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offerect
Referrect

Sponsors): REPRESENTATIVES PORTER, Bv&de, Gritn, Twfety
i A BELL

1 FOR AN ACT ENTITLED

"An Act allowing a person under age 21 to be arrested by a peace officer
without a warrant fio; illegal possession, consumption, or control of alcohol;
relating to the offenses of driving while intoxicated and failure to submit to a

cHemical test of breath or blood; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 12.25.030(b) is amended to read:
(b) Inadddon to the authority granted under (a) of this section, a peace officer

without a warrant may arrest a person when the peace officer has reasonable cause for
believing that the person has committed a crime under, or violated conditions imposed
as a pan of the person’s release before trial on misdemeanor charges brought under,

(1) AS 04.16 050 or another law or ordinance with &bé4tenfe:
similar den ents:

121 AS 11.41270 or AS 11.56.740; or

121 ((2)) AS 11.41, AS 11.46.330, or AS 11.61.120, or has violated an
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ordinance with elements substantially similar to the elements of a crime under
AS 1141, AS 11.46.330, or AS 11.61.120, when the victim is a spouse or farmer
spouse of the person who committed the crime; a parent, grandparent, child, or
grandchild of the person who committed the c*Imc; a member of the social unit
comprised of those living together in the same dwelling as the person who committed
the crime; or another person who is not a spouse or former spouse of the person who
committed the cnme but who previously lived in a spousal relationship with the person
who committed the crime or is in or has been in a dating, courtship, 0: engagement
relationship with the person who committed tl
» Sec 2. AS 12551

(d) The say include the cost of the ignition interlock device as a part
of the fine required  beifnposed against the defendant under AS 28.35.030(b) or (n)
or 28.35.032(g) or (q).

* Sec. 3. AS 28.35.030(b) is amended to read;

(b) Except as provided underin) of this section, driving [DRIVING] while

intoxicated is a class A misdemeanor. Upon conviction
(1) the court shall impose a minimum sentence of imprisonment of

(A) not less than 72 consecutive hours and a Fine of not less
than 5250 if the person has not been previously convicted:;

(B) not less chan 20 days and a fine of not Jess than 5500 if the
person has been previously convicted once;

(C) not less than 60 days and a fine of not less than 51,000 if
the person has been previously convicted twice and b not subject to
punishment under fn) of this section:

(D) not less than 120 days and a fine of not less than 52,000
i the person has been previously convicted three rimes and is not subject to
punishment under (n) of this section;

(E) not less than 240 days and a fine of not less than $3,000 if
the person has been previously convicted four times and is not subject to

punishment,under fn) gf tfeg-ttftifin:
(F) not less than 360 days and a fine of not less than $4,000 if

CSHB 159UUD) 2*
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the person has been previously convicted more than four rime* and Is not
ajfrktf 10.punishment under (n) of this section:
(2) the court may not
(A) suspend execution of sentence or grant probation except on
condition that the person serve the minimum imprisonment under (1) of this
subsection;
(B) suspend imposition of sentence;
(3) the court shall revoke the person's driver's license, privilege to

drive, or privilege to obtain a license under AS 28.15.181, and may order the motor

vehicle

or aircraft that was used in commission of the offense to be forfeited under

AS 28.35.036.

* Sec. 4. A

$28.35.030(m)(4) is amended to read:
(4) "previously convicted" means having been convicted in this or

another jurisdiction, within 10 years preceding the date of the present offense, of any

of the

following offenses [, OR OF ANOTHER LAW OR ORDINANCE WITH

SUBSTANTIALLY SIMILAR ELEMENTS]; however, convictions for any of these
offenses, if arising out of a single transaction and a single arrest, are considered one

previou

S conviction;

(A) operating a motor vehicle, aircraft, or watercraft while
intoxicated, in violation of this section or in violation nf another law or
ordinance with ajtatantfrUy similar dements, except that the other law or
ordjnancemav provide for a tower level of alcohol in the person’s blood
or .breathjhan|rmjjQ5$d_under. (a)(2) of this section:

(B) refusal to submit to a chemical test in violation of
AS 28.35.032 or in violatSon.Qfanother law or ordinance with substantially
similar elements: or

(Q operating a commercial motor vehicle while intoxicated in
violation of AS 28.33.030 or in violation of another law or ordinance with
substantially simflar elements, except that the other law or ordinance mav
provide for a kmer level of alcohol fn the person’s blood or breath than

imposed under AS 28,33,030fal(2).

. 93~ CSHB 159CJUD)
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1 *See.s. AS 28.35.030 is amended by adding a new subsection to read:

2 (n) A person is guilty of a class C felony if the person is convicted of driving
3 while intoxicated and has been previously convicted two or more times. For purposes
4 of determining if a person has been previously convicted, the provisions of (m)(4) of
5 this section apply, except that only convictions occurring within Five years preceding
6 the date of the present offense may be included. Upon conviction the court

1 (1) shall impose a fine of not less than 33,000 and a minimum sentence
8 of imprisonment of not less than

9 (A) 120 days if the person has been previously convicted twice;
10 (B) 240 days if the person has been previously convicted three
11 times;

12 (O 360 days if the person has been previously convicted four
13 0r more times;

14 @) may not

15 (A) suspend execution of sentence or grant probation except on
16 condition that the person serve the minimum imprisonment under (1) of this
17 subsection; or

18 (B) suspend imposition of sentence;

19 (3) shall revoke the person’s driver's license, privilege to drive, or
20 privilege to obtain a license under AS 28.15.181(c);
21 (4) may order as a condition of probation or parole that the person take
22 a drug or combination of drugs, intended to prevent the consumption of an alcoholic
23 beverage; a condition of probation imposed under this paragraph is in addition to any
24 other condition authorized under another provision of law; and
25 (5) may also order forfeiture under AS 28.35.036 of the vehicle or
26 aircraft used in the commission of the offense, subject to remission under
21 AS 28.35.037.

28 e Sec. 6. AS 28.35.032(0 is amended to read;

29 (0 Except as provided under_(qLofltr>S-sectkHi. refusal [REFUSAL) to
30 submit to a chemical test authorized by AS 28.33.031(a) or AS 28.35.031(a) or (g)
3l is a class A misdemeanor.

CSHB 159<JUD) R
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* Sec. 7. AS 28.35.032(g) is amended to read:
(g) Upon conviction under this section

(1) the court shall impose a minimum sentence of imprisonment of

(A) not less than 72 consecutive hours and a fine of not less
than $250 if the person has not been previously convicted;

(B) not less than 20 days and a fine of not less than $500 if the
person has been previously convicted once;

(C) not less than 60 days and a fine of not less than $1,000 if
the person has been previously convicted twice and is not subject to
punishment unfar jg) pr.tjifc SSfitiftfl,

(D) not less than 120 days and a fine of not less than $2,000
If the person has been previously convicted three times and is not subject to
punishment-under (q) of this section;

(E) not less than 240 days and a fine of not less than $3,000 if
the persoa has been previously convicted four times and is not subject to
punishment under (q) of this section;

(F) not less than 360 days and a fine of not less than $4,000 if
the person has been previously convicted more than four times and is. not
subject to punishment under fq) of this section:

(2) the court may not

(A) suspend execution of the sentence required by (1) of this
subsection or grant probation, except on condition that the person serve the
minimum imprisonment under (1) of this subsection; or

(B) suspend imposition of sentence;

(3) the court shall revoke the person’s driver's license, privilege to
drive, or privilege to obtain a license under AS 28.15.181, and may order the motor
vehicle or aircraft that was used in commission of the offense be forfeited under
AS 28.35.036; and

(4) the sentence imposed by the court under this subsection shall run
consecutively with any other sentence of imprisonment imposed on the person.

* Sec. 8. AS 28.35.032 is amended by adding a new subsection to read;

, ) CSHB 1590UD)
Text Un”rlined [DELETED TEXT BRACKETED1
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(q) A person is guilty of a class C felony if the person is convicted under this
section  andhas been previously convicted two or more times. For purposes of
determining if a person has heen previously convicted, the provisions of
AS 28.35.03<Xra)(4) apply, except that only convictions occurring within five yean
preceding the date of the present offense may be included. Upon conviction,

(1) the coon shall impose a fine of not less than $5,000 and a
minimum sentence of imprisonment of not less than

(A) 120 days if the person has been previously convicted twice;
= (B) 240 days if the person hasheen previously convicted three
times/ <rc
(Q 360 days if the person has been previously convicted four
0r more times;

(2) the court may oot

(A) suspend execution of the sentence required hby(1) of this
subsection or grant probation, except on condition that the personserve the
minimum imprisonment under (1) of thissubsection; or

(B) suspend imposition of sentence;

(3) the court shall revoke the person's driver's license, privilege to
drive, or privilege to obtain a license under AS 28.15.181(c);

(4) the court may order as a condition of probation or parole that the
person take a drug er combination of drugs intended to prevent consumption of an
alcoholic beverage; a condition of probation imposed under this paragraph is in
addition to any other condition authorized under another provision of taw;

(5) the sentence imposed by the court under this subsection shall run
consecutively with any other sentence of imprisonment imposed on the person; and

(6) die court may also order forfeiture under AS 28.35.036, of the
vehicle or aircraft used in the commission of the offense, subject to remission under
AS 28.35.037.

* Sec. 9. APPLICABILITY. This Actapplies to offenses dm are committed on or after

30 the effective date of this Act, except that references to previousconvictionsinclude
31 convictionsoccurringbefore, on, or after the effective date of this Act

CSHB 159UUD)
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Sec. 10. This Act ukcs effect July 1, 1995,
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DWI1 #1 ]

(/3
(h) The”shall order a person convicted under this section to satisfy
the screening, evaluation, referral, and program requirements of an agency
authorized by the court to make referrals for rehabilitative treatment or to
provide rehabilitative treatment. If a person is convicted of aggravated f
driving while intoxicated, the court shall order the person to be evaluated J
bv the agency before imposing sentence for the offense.



DWI1 #2

(J)) If a person fails to satisfy the requirements of an authorized
agency under (i) of this section, the courts

(1) may impose any portion ofa”suspende”s.enfence; however, if the
person is convicted of aggTavftted-dirving while intoxicated, the court shall
impose remaining portion of a suspended sentence;

(2) may punish the failure as contempt of the authority of the court
under AS09.50.010 or as a violation of a condition of probation; and

(3) shall order the revocation or suspension of the person's driver's
license, privilege to drive, and priviliege to obtain a driver's license until
the requirements are satisfied.



DWI1 #6

(n) A person is guilty of aggravated driving while intoxicated if
convicted of driving while intoxicated and has been previously convicted
two or more times. For purposes of determining if a person has been
previously convicted, the provisions of (m)(4) of this section apply. Upon
conviction the court

D shall impose a fine of not less than $5,000, and a term of
imprisonment of one year, with a minimum period of time to be served of
not less than

(A) 120 days if the person has been previously convicted
twice;

(B) 240 days if the person has been previously convicted
three or more times;

(2) may not

(A) suspend execution of sentence or grant probation
except on condition that the person serve the minimum term of
imprisonment under (1) of this subsection and that the person complete
rehabilitative treatment recommended by the agency under (h) of this
section;

(b suspend imposition of sentence;

(3) shall revoke the person's driver's license, privilege to
drive, or privilege to obtain a license under AS28.15.181.

(4) may order forfeiture under AS28.35.036 of the vehicle or
aircraft used in the commission of the offense, subject to remission under

AS28.35.037; and X"
] (O'/\IY

@f shaltprder the person to install an ignition interlock device
on the person S*velrible before the person's driver's license, privilege to
drive, or privilege to obtain a license is restored under AS28.15.181

(6) watefy* (or shall) order the defendant to be on probation for
a period authorized under AS 12.55.090; during this probationary period



the court may order that the person take a drug or combination of drugs,
intended to prevent the consumption of an alcoholic beverage; Note: Here
could be listed any other types of long term conditions of probation.
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(S FOR HOUSE BILL NO. 176(CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:  4/19/%
Referred:  Judiciary

Sponsors): REPRESENTATIVE BUNDE
A BILL

FOR AN ACT ENTITLED
"An Act relating to errors in surveys of land and amending Alaska Rules of

Civil Procedure 4 and 12."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. MANIFESTLY DEFECTIVE SURVEYS, (a) An action(n'renrtp determine
and recognize boundaries of and within a subdivision within a municipality as they presently
exist and to quiet title within the boundaries of the subdivision to the personsjudicially found
entitled to title under this section may be maintained if the platted description or field location
of streets, tracts, and lots of or within a subdivision are manifestly defective due to a defective
survey so as to create sufficient uncertainty as to affect"the quiet enjoyment and property
rights CI'the ownersJ&nd”n owner of land within the subdivision objects to the results of a
resurvey and preliminary plat.

(b) An action under (a) of this sectilmmay orjly be maintained

(1)_by
(A) the municipality the subdivision is located within; or

1- CSHB 17*(CRA)
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(B) a person granted permission by the court to bring the action;

(A) the municipality the subdivision is located within has
() by resolution supported an action under this section for the
subdivision; and
(i) established (Special assessment distri$ in the manner
provided for capital improvements under AS 29.46.010 - 29.46.140 or under
municipal ordinance”an»p
(B) a resurvey and preliminary plat has been completed by the
assessment district and one or more property owners of or within thesubdivision
y~objjcT~the results of the resurvey and filing of the preliminary plat.
(©) The complaint in an action under this section must include

(D) a statement of facts showing how this section is applicable;

(2) thejauient-plal-ol' the subdivision;

(3) adescription of the entire real property sought to be affected by the action,
including a description of all improvements to the real property and any existing boundary
evidence along with a description of the location of all general topographic features;

(4) if the action is not brought by the municipality, a specification of theeslate,
title, and interest owned and in the actual possession of the person bringing tfle action in
described parts of u\e entire real property affected by the defective survey;

—(57 a specification of the estate, title, and interest in and owners of each
separate part of the entire real property affected by the defective survey so far as they are
known to the person bringing the action, and so far as they are capable of being discovered
by reasonably diligent search by the person bringing the action;

(6) a specification of the street, public, or other areas offered, or that may be
offered, for vacation in whole or in part for judicial equitable allocation to landowners for the
mitigation of the losses inflicted upon the landowners by the defective survey;

(7) the preliminary plat undertaken by the assessment district of the entire real
property affected by the defective survey, embodying the land boundaries contained within the
legal boundary of the defective survey.

(d) In addition to other notice required by applicable court rule, notice shall be

CSHB 176(CRA) -2- HB0176b
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published as provided in Alaska Rule of Civil Procedure 4(e), and a copy of the notice shall
be posted in a conspicuous place on each separate parcel of the entire real property described
in the complaint within 20 days after the first publication of the notice.

(&) An answer to the complaint must

(1) be served within 90 days after the first publication of the notice; the court

for good cause shown may allow up to an additional 180 days to answer;

(2) specifically set out in detail the way in which the answering party's estate,
right, title, or interest in or to, or lien on all or any part of the property is different fromT~T)
greater than, the interest of the party as it is described in the complaint;

(3) be confined to rights based on events occrTing at the time of, or since the
time of, the defective survey.

(H) A claim, right, or action that a party may have against a person based upon facts
or events that occurred”forpthe action under this section, remains unaffected by the action
brought under this section and may be asserted at any time and in any manner permitted by
law. However, ajudgment in an action under this section is final as to the consequences, with
respect to land boundaries, of the replat of the defective survey.

(@) A party to an action authorized by thissection may record anotice of the
pendency of the action in the form and at the place and with the effects specified in
AS 09.45.940.

(h) The vacating of streets, public areas, andother areas inwhole or in part by the
voluntary action of a municipality, for the purpose of making it possible for the court to
mitigate the hardships suffered by individuals because of the defective survey, can be
accomplished by the offer of the municipality expressed in the complaint followed by the

court's approval of it in the action authorized in this section, without other formalities. This

provision is a special substitute for the provisions contained in AS 29.40.120 - 29.40.160T" fw --

() In an action under this section, judgment may not be given by default, but the court
shall require proof of the facts alleged in the complaint and other pleadings.
() The judgment must
(1) determine the land boundaries of each parcel of land located within the
entire area of real property sought to be affected by the action, whether owned publicly or

privately after judicial equitable allocation of land voluntarily vacated by a municipality under

HBO0176b -3- CSHB 17«CRA)
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(h) of this section;
(2) determine the person or persons having estates, rights, titles, interests, and

claims in and to each parcel, whether legal or equitable, present or future, vested or

4contingent,  orwhether they consist of mortgages or liens of any description;
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(3) approve and direct the proper filing of a new plat covering the entire area
of real property sought to be affected by the action, as a substitute for the plats previously
filed, that were based upon the defective survey;,

(4) to the extent reasonably practicable, attempt to minimize disruption to lines
orboundaries of parcels or lots that are not found to be materially incorreqt;

(5) give effect to the changes in land boundaries reflected by the it&urvey and
preliminary plat, mitigated so far as can equitably be done by allocating to contiguous lots
parts of the land released by the municipality under (h) of this section.

(K) A judgment under this section

(D) iyfionclusive“th respect to land boundaries on each person who, at the
commencement of the action, had or claimed an estate, right, title, or interest in or to a part
of the entire area of real property described in the complaint as intended to be affected by this
action, and upon each person claiming under any such person by title subsequent to the
commencement of the action;

(2) may not solely, by reason of the judgment or its effect, make a parcel or
lot ineligible for a use or development for which it was eligible before the judgment.

(D The court shall assess the cost of the action under this section and the replat to the
assessment district.

(m) The person bringing the action shall record a certified copy of the judgment at
the expense of the assessment district with the recorder for the recording district in which the
land is situated.

(n) This section does not affect the right of a person harmed by a defective survey to
recover damages for the defective survey or limit the liability of the person who performed
the defective survey.

(0) The remedy provided by this section is cumulative and in addition to any other
remedy provided by law for quieting or establishing title to real property or the boundaries

of it

CSHB 17*CRA) -4- HB0176b
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(p) In this section, "defective survey"

(1) means that the original monumentation set by the surveyor of record to
represent the property comers, or the distance and direction calls, on a plat of public record
are sufficiently and manifestly erroneous so as to create gross uncertainty and ambiguity as
to the

(A) position of property lines within a subdivision; or
(B) location of lots, streets, and tracts of a subdivision; and

(2) does not include Bureau of Land Management rectangular plats, United
States surveys, and state rectangular plats.

* Sec. 2. An action under sec. 1of this Act that is commenced before December 31, 1998,
may proceed under the provisions of sec. 1 of this Act notwithstanding $he repeal of that

section under sec. 4 of this Act. [ —

* Sec. 3. Section 1of this Act has the effect of amending Alaska Rule of CHil Protetiora 4 * (( rs

relating to service of process, and Alaska Rule of Civil Procedure 12, relating to answers in

civil actions.
* Sec. 4. Section 1 of this Act is repealed December 31, 1998 oM A
QA .~AC-0fO0
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NOTES: Attached arc my comments that were presented to the Senate
Community and Regional Affairs Committee on April 12, 1995. The

CS SB79 is much better than the original but still needs some
work and a decision made as to if the unlimited liability is worth while

Thanks for reviewing these comments in your deliberations.



MATANUSKA-SUSITNA BOROUGH

PUBLIC WORKS DEPARTMENT
35S0 Eeet Dahlta Avtnui, Palmer, Aluks 95645-6488
PHONE (507) 745-8801 * FAX (807) 746-8825

MEMORANDUM

DATE: April 14, 1995

TO: Alaska State Senate
Community and Regional Affairs Committee

FROM; George Strother, Engineering Division Manager

SUBJECT:  CS SB79 Testimony
From April 12,1995, 2:15 pm

At the end of my testimony the committee chainman requested a transcript of my comments. A tape

was not made of my comments and the following is a paraphrasing of my comments on April 12th:

| am George Strother, the Engineering Division Manager of the Matanuska-Susitna Borough. | am
a registered, professional civil engineer in Alaska and a registered, professional land surveyor. | have
been practicing engineering about 25 years in Alaska and have been with the Matanuska-Susitna
Borough in my current position for six years. | have been involved inthe review of Senate Bill 79
since it "ame up to the Alaska Society of Professional Land Surveyors annual meeting in February
ofthis year. The committee substitute is much better than the original bill, and | strongly urge that
the original bill be trashed and forgotten. | understand that Anchorage has severe problens with
Rabbit Creek Heights and Rabbit Creek Subdivisions. The Matanuska-Susitna Borough also has had

problems with several erroneous plats within the Borough. We have many subdivisions with
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anywhere from five to fifty foot errors that cannot be resolved on the paper plat, much less on the
ground. We realize that Anchorage wants to have additional legislation specifically set up for two
subdivisions in Anchorage, but everybody must realize that this is a statute that applies statewide and
can effect all areas of the state and is not just for Anchorage. Comments cn the previous version by
the State Department ofNatural Resources noted that AS 09.45.020 allows for quiet title court action
for reliefof disputed prop srty lines. One of the comments made during the previous testimony was
that the current statute does not easily allow for multiple property owner action. | suggest that a
minor modification of the existing statute, that would allow easy class action law suit, could be in
appropriate remedy rather than an entire new statute as is currently presented. In the Matanuska-
Susitna Valley, tta local survey chapter attempted to have a special assessment district formed for
the Williwaw Subdivision ?nd the Alaska Estates #2 Subdivisions in the early mid-1980s. The
majority of property owners at that time would not sign a petition and the proposed survey plat
correction died due to alack of interest by the affected property owners. Current regulations allow
local improvement districts to be formed without additional legislation. Special service areas are
allowed to be set up to take on additional powers of authorities not granted to existing municipalities.
This has happened often in the Matanuska-Susitna Borough for road powers, erasion powers, and
fire service powers that are not currently assigned to this second class borough. The Cottonwood
Shores Subdivision, between Palmer and Whsilia, is one example ofan error subdivision where the
original surveyorwas released by the developer prior to completing the field survey, and unlicensed
sunveyors performed tta final sunveys much cheaper than the original licensed surveyor, but many of
these comers were erroneously set. | did a sunveywhile | was inthe private sector for Representative

Vic Koehering and one of the lots that had errors of several and | recommended that he keep his

nvw/ununwuH-I



house in the middle ofthelot.  Many of the property owners in this subdivision have filed for replats
of several grouped lots. Not all property owners have agreed to this but local, sall replats have
resolved portions of the plat. The Snyder Subdivision on the north side of Lake Lucille in Wasilla
was a plat originally recorded by a mining surveyor in 1948 The paper plat cannot be mathermatically
closed as there is not enough bearings or distances on the face of the plat to compute where the lot
should evenbe. We had a partial rcplat inthe center of this plat. | had the adjacent property owners
sign the quiit claim deeds agreeing to the boundary lines of the replat. Then the people within the plat
all signed the face of the plat, and quick claim deeds to each other to reset property lines in the best

known location. This was done with concurrence with all parties under the existing statutes.

As to getting to specifics inCS SB79: Page 1, Line 5, requires that the error subdivision be within
a municipality. There are many subdivisions inthis state outside of municipalities. Current statutes
require the State Department of Natural Resources be the platting authority for plat amendnents.
I suggest wording be added to allow the mgjority of property owners to replat erroneous plats
outside of municipalities with plat reviews still to be alloned by Stale Department of Natural

Resources.

Page 1, Lines 8 and 9 state that a subdivision must be manifestly defective so to create sufficient
uncertainty to enjoy quiet enjoyment of property. What is "uncertainty? On many large parcel
subdivisions (20+ acres) in the Matanuska-Susitna Borough there are twenty to fifty feet floating
around.  So long as all owners are anare of this and can build their houses in the center of the lots,

they are satisfied even though they may not know exactly where they can build fence lines. A five
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foot error downtown Anchorage, 4th Avenue, with the zero lot line high rise commercial buildings,
would be a severe error a<ating extremely costly lawsuits if a high rise building wall was built over
aproperty line. This same problemcontinues onto Page 5, Line 4, under the defective survey where
it says “'gross uncertainty”. Gross is not defined adequately and would probably have various
meanings to various people. In any subdivision, amywhere, if someone wants to put up a fence ad
an adjacent owner disputes the line location, people become very defensive when it becomes property
that they think they own. In many places, even a one or two foot error on a fence line in a norel
subdivision could be considered a gross enor by the offended neighbor. “Manifestly defective” and
“gross uncertainty” must be better defined. Maybe a committee assigned by the State Depai tment
of Natural Resources or appointed by the Board of Registration for Architects, Engineers, and Land
Surveyors could be a disinterested third party to defire if a plat is sufficiently erroneous as to fell
under this proposed statute. Existing quiet title statutes would allow any plat, whether the error is

small or manifestly erroneous, to be resolved through court action.

Page 1, Line 10, allows an owner of the land within the subdivision to object to the results of a
resuney or areplat The problemwith thiswording is that the resunvey or the replat has already been
done and under later sections of this proposed statute, the cost has already been set. The owner may
not know what he is getting into until the survey has been done, but a replat is not final until it is
recorded. People who originally thought they were in fevor of replatting a subdivision may not like
the final findings ofthe surnvey, | must agree with Mr. Craig Savage who previously testified that the
cost of one of these special assessment districts would be unknown upon entering into the project.

Page 4, line 21 allows the court to asses the costs of action to the special assessment district. A

WAWUTWAWIH



surveyor may be able to give a cost estimate to start the project, but until the field survey has been
started, all problems will not be know, and coming up with a solution that can be agreed to by a
mejority of the property owners may be very difficult. Once the surveyor drafts his best guesB on a
plat and all the property owners have a chance to object, the legal problems will not be krown nor
will the legal fee estimates  Depending on the objection level andthe wealth of the objecting parties,
the court costs WiH'be completely unknown. Ongo ftiirputentiahcoaT of the special assessment
district would be to pay for damage or to buy out people that have property that could become
unusableinareplat  age 4, Line 19, states it cannot make a parcel ineligible for use for which the
parcel was originally eligible, but if a parcel, such as on the outside boundary of Rabbit Creek
Heights, was largely outside of the original subdivider’s area, who will make that party whole? This
may be another unknown cost to the special assessment district. As all the costs cannot be know
going into the district formation, the residents could be subjecting themselves to unlimited liability.
It is possible that the assessments could exceed the value of unimproved lots, which could then be
foreclosed on by the municipality, and the general tax payers would end up being liable for the vacant

lot’s assessment

Page 3, Line 1, states that public notice will be as per Alaska rule of Civil Procedures. | amnot an
attorney, but can the stale legislature amend civil procedure rules which, | believe, arc normally
changed at the discretion of the State Supreme Court? | recommend a modification to this lino that
states that "notices will be sent to all parties of record in the affected area by certified nwil at least
45 days prior to action being taken information of a special assessment district”.  This should require

atitle report on every individual property so that all parties who are not listed on tax roles would be
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notified prior to their property lines being changed without their concurrence.

Page 3 Line 20, (h), allows a different way to vacate right-of-way. EXisting vacation statutes require
certain public hearings and action by elected public officials. This paragraph may need to be amended
to require that at least the sarme public hearings be held if there is going to be any vacation of right-of-
way. There are people that can be affected by right-of-way other than the property owners in the
subject subdivision. Many through right-of-ways can be used by commerce and other adjoining
subdivision owners that would not normally be noticed just within the subdivision special assessment

district formation.

Page 4, line 23, (M), requires a certified copy of thejudgement be recorded. This section needs to

be modified to require that a copy of the replat be filed, at the appropriate recorders office.

In closing, the proposed committee substitute is much, much better than the original proposed
amendent to the earthguake/slice reliefact, but at this time this bill still needs many corrections and
substantial decision as to whether this is better than the existing lans. Even though | realize why
people want to get some way for erroneous plat relief, at this time | cannot support this bill as

presented due to its unlimited liability.
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HB 176

"An Act relating to errors in surveys of land.”

W hen outside survey lines of a subdivision are "manifestly defective",
the inside lines of some or all of the individual lots will be incorrect as well.
When this occurs, no one in the subdivision is afforded clear title, creating
difficulties in title transfer, mortgage insurance and financing. While it is true
that a property owner can bring quiet title action against lots surrounding his
or her own, it is not practical to solve multi-owner, multi-lot problems under

a single quiet title action when the outside markers are so far off the mark.

HB 176 would allow a party to enjoin all property owners of record,
(after proper petition to the court, resolution by a local government, and
creation of a special assessment district,) to request a resurvey and replat of
manifestly defective subdivision lines and subsequent changes in individual

lots through Superior Court action.

The Municipality of Anchorage has requested this legislation to help
correct two "manifestly defective” subdivision surveys containing 347 lots in
the Anchorage area. Staked lot corners are not in the same position as shown
on the plats, and in many cases, lot lines are 20 to 30 feet off from their noted
position on the plats. The Municipality has exhausted all other aspects of law
to correct this problem and finds that this legislation is the only practical
solution to offer relief to assist property owners in correcting this defect.
While the immediate reason for this legislation occurs in Anchorage, the
changes would be available statewide for manifestly defective surveys.

HB 176 can only be utilized to resolve manifestly defective survey

problems if specific circumstances with a boundary dispute cannot be resolved



with existing common law L”undary resolution principles HB 176 i« rMtp<
to allow for a vote of all the affected landowners to determine if a resurvey of
the entire subdivision(s) should occur. A majority must concur to form a
special assessment district; the Municipality must also pass a resolution
supporting this action and formation of an assessment district. A complaint
must be filed with the court with a statement of facts surrounding the survey
area in question, i.e. persons with interest in the affected property, the type of
interest they have, facts about the problem and the proposed replat, including
an as-built survey showing current improvements and landmarks, with
existing boundary evidence. Also included could be a listing of all property or
properties that may be offered to compensate landowners for mitigation of
losses. A certified statement by a competent authority citing that a majority of
the affected landowners voted for the replat and voted to set up an

assessment district to fund the replat must also be submitted to the court.

The court may accept, modify, or direct the surveyor(s) to modify the
proposed replat. The court assesses the special assessment district for the costs
of the replat. Once the court has acted, the replat is recorded as the official
record.

A subcommittee of the Alaska Society of Professional Land Surveyors
(ASPLS) concluded that when a subdivision survey is "manifestly defective",
it cannot be resolved on a piecemeal basis and unless all the land owners
participate, it will never be resolved. A subcommittee of the ASPLS worked
with the sponsor’s office, the Municipality of Anchorage, the Department of
Natural Resources and various affected entities to craft the language in HB
176.
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Date of Committee Action:
The COMMUNITY AND REGIONAL AFFAIRS Committee considered: HB 176

HOUSE BILL NO. 176 ADJUSTMENTS FOR DEFECTIVE SURVEY

"An Act relating to errors in surveys of land.'

recommends it be replaced [ ) the same title
with th? following com mittee substitute H-& |~71* C C -V -Pt) [ new title

[ ] additional referral to Committee

f | attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(s): (O APPROVES PREVIOUS: (DrpCDto)

() Fiscal note(s) [ ] fiscal note(s)

Iy \ zero fiscal note(s] [ ] zero fiscal note(s)
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Title. An Act relating to errors in survey of land

Component none

Sponsor Rep. Bunde

$111 Nu

Dept. Affected Community & Regional Affairs

none

Requestor: House CRA

Expenditures/Revenues:

OPERATING FY 96 FY 97
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0
CAPITAL 0.0
REVENUE FUND SOURCE:

FUNDING:

0.0

0.0

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0

POSITIONS:
(FULL-TIME 0
'PART-TIME

ltemporary
Estimate of current (FY94) impact 5 none

ANalVsiss:

This legislation would have no fiscal impact on the department.

Prepared by Remond Henderson, Director
Division: Division of Administrative Service” /
Approved by Commissioner:

Agency: Community & Regional Affairs /

0.0

(Attiidn a separate page it necesSaryT

1?11

COMPONENT SERIAL NO.

(Thousands of Dollars)
FY 98

FY 99 FY00 Fy 01

0.0 0.0 0.0 0.0

0.0 0.0 0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0 0.0

I/ 465-4708
Date: 4/13/95
Date: 4/13/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor®s Legislative Office

Page 1 of 1



STATF. OK ALASKA
199> LEGISLATIVE SESSION

Revis.jn Date. - Dept Atfected: Natural Resources

Title: An Act relating to errors in surveys o( land. BRU: Resource Development
Component: Land Development

Sponsor: Representative Bunde

Requestor CRA Component Serial No. 431
OPERATING EXPENDITURES FY96 FY97 FY93 FY99 fV oo
PEREOnal 'SERVICES-

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 1 0.0 0.0 0,0 0.0 0.0
ICAPITAL EXPENDITURES" ooT ooT "OuT ToT 001
ICHANGE IN REVENUES () 0.0 0.0 0.0] 0.0 0.0
FUND SOURCE (Thousands ot Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1CC6 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY95) cost: $ None

POSITIONS

|FUIL-TIME 0 0 0 0 0
PART-TIME 0 c 0 0 0
T emporary 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

There is no fiscal impact anticipated lor the Department of Natural Resources associated with implementation ol this legislation.

In Anchorage, two subdivisions, Rabbit Creek View and Rabbit Heights were done by the same surveyor 25 years ago. who has had his
license revoked. Boundaries ot the plat don't dose by hundreds ol (eel These problems have manifested themselves to the point where
tending institutions and title companies are electing not to service the lot owners in thearea. Surveyors have also not elected to perform
surveys and road and drainage improvement is stepped due to the uncenamty in determining the position ol right-of-ways.

Prepared by: Ren Swanson, Director Phone : 762-2692
D ivision :Land Date : 11-Apr-95
Approved by Commissioned-"’
_ AAA Date: /]~>5s
Agency: Natural Resources
t [ /

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor*s Legislative Office
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MUNICIPALITY OK ANCHORAGE

MEMORANDUM

DATE: April 13, 1995

TO: George Newsham, Assistant Municipal Atiorney

Thru: Lee Browning, PE, Municipal Engin

FROM: Tom Knox, PLS, Municipal Surveyor

SUBJECT: Senate Bill 79/House Bill 176

As you know, | have been working for several years on the Rabbit
Creek Heights Subdivision and Rabbit Creek view Subdivision survey
problems. The current companion bills are the result ot that work.
The type and magnitude of survey problems affecting the property
owners within these two subdivisions illustrate the need for this
particular legislation. I have included highlighted examples of

some of the problems which randomly affect both subdivisions.

It has become necessary to provide a legal mechanism for a
majority of consenting owners of property within the boundaries of
a defective survey to be able to correct their survey and record
an accurate description of their properties. This legislation
provides a mechanism which identifies the funding source, binds
the property owners to a solution and provides the legal authority
to ensure equitability and quiet title to all the properly owners.
I wholly support passage of a bill which would accomplish this
need.

Enel.

cc: Jim 1-cro, Director of Public Works



April 14, 1995

UOU.SKHILL #176 - SENATE JIILL #79

Tho bill should bo passed. Itha* boos? written in such a way trial (bo lami owner* have to
M«y tricar boundary* am 1in mjeri a slate that (hi* i* trie only law that will work to lix (he

boundary prorikxm. Thi* bill is also written ni that (o uw thi* law, (hem muni be majw

error* in a large area.

I am ona of the trualoo* on three lot* in a subdivision (bat (hi* law would apply (0. 1am
alio a Ray aterad Profession*t 1and Surveyor in Om JttxW or Alaska. !have worked on fh»
committee Ibal helped write this legislation. |1 believe (bat this legislation ha* a lot going
Hitit. Itr*e win - win pieceofkgkbtkxt The bed owner* alTecled Itave to vote to set
up a special aaaawnwd district to pay re* trieproblem ami il"lhay don"t want to pay to lix
the problem, they can vote down the special aaaamment district This tegndalkm also ha* a

Sunset clause in itso that itcan he revised or canceled. And the pssaing of this legislate*!

will not do harm to anyone

Under Keelion 1 (2)(AX'') <« trie last d m Il that T have trie special assessment district is
established by AS 2946 010 - 29.46.140 or under municipel ordinance Up until thb
drall, the special assessment district was established by the land owners that may be
iHocled. 1 would like to see trial the land owner* still remain in control of this special

asrctuoaatH district They are trioone* affected and they are also trieones trial haw topay

for it

Youfttrudy

Ikyan & Cooper FLS



SENTEC

Surveying, Engineering and Planning

7801 E 36 th Ave, Suite A (907) 333-6881
Anchorage, Ak 99504 Fax (907) 333-1085
Apnl 17. 1995

Senator Steve Reiger
State Capital
Juneau, AK 99801

Re:  SB 79- An Act relating to errors in surveys of land
Dear Senator Reiger,

| am a registered Land Surveyor, located in Anchorage end wish to inform you
that | support your bill. was a member of the ASPLS committee formed to review
and comment on the original version of the Bill. | am also the ASPLS legislative
committee chair. This letter represents my own views and not necessarily those
of ASPLS.

As surveyors we are well aware of the problems associated with defective
surveys. In many cases the existing Laws and Regulations are sufficient to allow
a problem survey or subdivision to be corrected. This bill is designed to assist in
the situation where the implementation of existing Laws would create more
problems than solutions. This bill is an improvement over the initial bill, as it is
removed from the confusion of the Earth Slide relief Act and also this draft dearly
out lines the step* and procedures necessary to implement the bill. There are
several areas in this draft which still require darification. The first is in regards to
the recordedorroHhe replat It is assumed that the Court through a judgment wiH
instruct the local platting authority to accept the plat and record it. Secondly there
is some confusion over the definition of Munidpaldity, as used in this bill

Thank you for the opportunity to speak to this bill.

If you have any other questions please contact me.

Sincerely

Mike Home P.LS
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Ibruary 23. 1795
Ser.at.cr Steven Kiecer
State (’anpitol
oo VIt w-Ww
Juneau, A—as<s , “m, -
?.S: Senate Bill Me. *9
Dear Senator P.iecer:
The Municipality c¢f Anchorage strongly endorses passage of this
legislation. As ycu are aware, this legislation was introduced
last year to try* ar.c alleviate a recurring problem which faces
Alaskans across the state today. The need for the bill arose iron
ire problems which grossly defective subdivision surveys have
on at least three subdivisions m the Greater Anchorage Area,
well as other probleois in other areas in the state, including
Ketchikan, Gordcva and Mere.
Particularly with the areas 1in the Anchorage area, these problems
are net ar.icacie tc tre usual solutions of having the courts decide
on a case-by-case basis, each property owners' specific interests.
In each of the Anchorage area problem subdivisions, the defective
surveys are so bad that each of the 133 lots in the subdivisions
impacted somehow by tine survey errors. The impact or. the effected
property owners has new become severe. Title insurance companies
are refusing to issue policies covering the properties. Banks
other lenders are likewise refusing to finance sales due to
-.-.certain nature cf the property boundaries.
‘Jr.der present law the only way tc correct the problem 1is to have
the original surveyor fiie a corrected plat within two years after
the plat is filed. This cf course raises twe problems. The first
is that only the original surveyor can correct the problem, so
that surveyor is nc ionger available (the case in most of the local
arc statewide problems discovered to date;, there is nc way
correct the problems under current law.
The second problem 1is that the statutory time frame also prevents
the property owners from accomplisning a correction as well since
many of these properties are sold sometime after the two year
period after the plat is initially filed. This leaves the property
owner with the only recourse to sue his neighbors for a quiet title
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owner with the cr.ly recourse to sue his neighbors for a quiet ride
action .f the neighbors cannot agree anc file the appropriate deeds
cn their respective common boundaries.

This orcpcsed legislation allows some manifestly defectively survey
errors tc be corrected by the superior courts under powers already
granted in a cuiet title action, except that rather than 150 quiet

title actions, cr.ly cr.e is necessary. It also allows the municipal
government to undertake tne action which individual owners might
net ce acle tc afford to bring. Clearly in our specific cases, few
cf the residents in tn.ese areas could afford undertaking tc do the
title researcr., since all affected parties must be named, tr
orranire and manage such Jlitigation.

The proposed legislation is codified with the slide statute since
there was an already approved method for quieting title tr property
in groups cf parcels rather than by individual parcel licigacicr..
It provided the most convenient method cf legislative coordination.

The Municipality c¢cf Anchorage actively supports this legislation.
The Municipal Attorney’s office provided assistance m drafting

this legislation. It remains a priority for residents in our area.
This problem is not however, solely one for Anchorage. Anecdotal
evidence cf this problem ranges from Cordova to Meme. The
legislation provides guidance to the court as tc the standards to
be acclied to the new subdivision tc sc much as cractica! taxe
into account tne features, structures and ocher improvements
already made to the lots and tc give that primary weight in setting
out the new plat or subdivision, Many innocent people have
invested substantial amounts into tneir properties and now are
prevented from buying or selling properties in these areas due

survey errors that .need a coordinated approach tc solve.

We hope that the legislation passes during <chis session. The
Municipality has already amended our Code to provide for a
financing mechanism tc be voted upon by the effected area residents
as a preliminary step in the subdivision replatti.ng m hopes cf
this legislation’s passage.

can be oo any assistance, pieas reel free to contact me.

ery tru.y yours,

T-eorge M. WNMkewsnam
Assistant Municipal Attorney
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April 29, 1994

Honorable Con Bunde
State Representative
Room 112

State Capitol

Juneau, Alaska 99801-1182

Ra: Review of SSSS (Rea)

Dear Representative Bunde:

Your office haa requested a legal review <c¢f CSS3 355
(Res), relating tc errors in surveys of land. The legislation
would amend AS 09.45.800 - 09.45.880, the Earthslid* Relief Act, by
allowing private or public landowner* to bring a quiet title action

to resolve alleged defects in surveyed property boundaries. An
expedited review of the bill reveals no clear legal or
constitutional difficulties, but the bill dees pcsa one legal

concern which may bear further consideration.

Concerns have apparently been raised that the bill might
effect a "taking” of vested property rights. The United States and
Alaska Constitutions prohibit the deprivation of property without

due process of law. United States Csr.at. ar.er.d, V; Alaska Const,
art. I, *ec. 7. Under Alaska law, due process is satisfied if the
statutory procedures provide an opportunity to be heard in court at
a meaningful time and in a meaningful manner. Xevee v. Humana
Ho*p. Alaska. Inc.. 750 P.2d 343, 353 (Alaska 1988). Undar the
proposed amendment, a disputed boundary could be adjusted only
after a judioial determination that the survey wupon which the
boundary is based is defective. Such a procedure would afford all
affected landowners a full opportunity to be heard before any
boundary adjustment. In ad*dition, the quiet title action
contemplated by the bill is designed to addresB the threshold
question of ownership, rather than a deprivation of property where
underlying ownership is unquestioned. Therofore, it does not

appear that a taking claim could arise from tne operation of the
bill.

Section 13 of the bill raieeo a separate legal issue of
some concern. That section defines the term "defective survey" aa
a survey that "cannot be reconciled with the plat of the property,
does not conform with the physical location of the property
boundaries, and ia manifestly defective for a subdivision." The
imprecision cf th* phrase "manifestly defective” appears to carry



Honorable Con Bunde April 29, 1994
State Representative Page 2

tho potential to authorize quiet title claima under an extremely
broad range of circumstances. Please advise this office if you
need additional assistance on this matter.

Very truly youra,

BRUCE M. 80TELHO
ATTORNEY GEN

B # John T. Baker
Assistant Attorney General
jraljiv

cc: Baga Elia, Office of the Governor
Deborah Behr, Department of Lav
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Mr. Par. .-.ichartscn
Psrrcr~ar.ee P.sal Estate

.-.arc:: uree< .-ieirr.ts, .-.arc:: _rse< <rev
.ear .-au_
~a ciscussec war.-, vc Moo al. Writme :c c.ariry cu:

Company®a position as rc me survey, boundary iiscreoancies
cf me above referenced subdivisions.

It is commonly knewr. :nac when rhese rwc subdivisions were
originally surveyed and piatted me corruT.cn boundary te tween
me owe cmearned errors in me bearings and distances and
cherefore creating encroachments, iccatrcr., boundary and

area discrepancies that spread throughout and affect all lets
in these subdivisions. Many surveyors will net even perfornm
as-built surveys because of mis problem. Many lenders will
not lend eitner.

An Alaska Owner®"s Policy of Title Insurance (insuring the
buyer) contains a general exception as follows:

"Encroachments cr questions cf location, boundary and area,
wnrch an accurate survey may disclose...."

Tnrs exception means that the policy does net afford coverage
relating to these problems in tnese subdivisions.

As far as possible solutions cf this problem, it would require
a comprehensive replat of both subdivisions. This would nave
to be accomplished by agreement between all property

wr.ers or oy a court action mat would bind all orocertv
:wners to cause a replat.






VI' miraL | 'Y OF ANCHGKAUE

Mcaio rind um

Za:j: January -4, i?5-
Tc: Tom KnoxX

eKV3. Weny *0M1

Heights Subdivision Problenms

Subj : Raccit C:ee.<
To begin vion, the iegai description shown on shea: 1 dees not close by
14 .45 fee:. The tve ca. one description are a-eng me
bcundarv oi the Rabbit Cree< View ola: and the distances differ 0.47

ai des
two %ZS 2 a: **J nos: souoheasoarlv Lee alone Rabci: Creek tV
<0 2-1 A&r 11.13 Zsa:! Since one Raccit Oreec ,;ev p-a: tees no:
close by 1JC | 7"c- > 21-% I assume Ohe ola: of Race:: Creek
He i 5 15 w einc c
TIS ex72ricr Zi »ba Creek Seiches nas one saae

as I*i lecal desor:ocion. See attached erawine

exterior ocuncarv.

This ola: 1is net a total ness, Slock 2 works out oreoov well on cater.

comcutea a aisciosure or r 0.45" fcr the exterior clockboundary and the
accuc 107 for bearing and 0*01* for

side loolines inversed vi chin

distance. Idid check the square footage of Owe lets, cne was cood ( Lot
17 ) and the acne:, Lot 11, 3* 1 1 coacute 2551scuare feet lesi Wre e,
vn*c 15 sr.cvn :n “r.2

The :.a: nas mcurri.oc orobleas throuchcut hev are as :c_-cws:

1. Very few radii Jlengths given. Fcr deltas near 90 at rounded lot

corners there seeas to be little problem.

” lengths are not provided and when I tried

1. Cul de sac "return radii

to nolo cne givenarc lengths, | found the curves were either nor.-Cancer.t

or the radius was some really odd distance such as 27.53". When |

assumed a 50" radius for the "return radius™ | generally found cne side
side didn"t. | have

cf the cul de sac seemed to work well but the ether
problems with all cut cne or two cf the cul de sacs fitting together.

2. Blocks with walkways 1in them do not work well. | suspect that the
va:.<vavs aav  nave lean inserted as an after thcucht and not all the
computations, numcers or. the piat were properly chanced t: re--ect “ne
cr.anges.

4. There are numerous places with distances not shewn and a few places
with cut castings. Trying to compute t.ne value of the missina data on a

plat with as many problems as tms one, 1is net desirable.



uc rzr o/ * M ,-Wtu.t Cree <

in a few places. Coaput:rc tre
= und some daces vhere 22' °0
E the three positions! Other places are net |3
S}
8 . are many places where the si : the lot 138 Ffstances varies
= re total distance shovn long a s::iee: centerline cr
= Diane Drive cencerlir.e between
= canter-me cistanc: - 1401.9 1 fee: I > SCU»i"iws5 /"

cuncary of block 3 let summation - 1410 feet

i few of tr.e ocher problems ace

the racius 00€S not agree with the other curve information.

Curve 7,
11, delta does net compute from bearings of tangents by about
lencoh ccacutes 23.11 feet Icr.cer than s: :vn.
12. The distance of the lot line common to Lets 5/7 Block o, appears tc

to the cul de sac radius point.

Seme street intersections have positional differences of about 0.9 feet
but generally the streets intersections fit together within a tenth,
using Lot/3iccx bearings and distances, positional differences of 3 feet
to 10 feet are common throuchcut tr.e dat. This dat 1is a comcutatier.



Nil*M ™i\ Li7Y OF INryjORAij?

irigloi
Daze: -.C33C<r 6, 1221
To: Tea Xnex
“orar o Larry Ison
iubj: Raocit C:ee< View ?lal "3-122

| have checked computations cr. tre Race:t Creek View plat 70-122 ar:
observed tre following prociems:

|. The exterior bcundary dees r.c: close by aggccximacelyg 35.

suspect toe proclam is alone the creek/south boundary.

~This ola .ne  bcunca:v Rabbi t Creek
Heights plat 70-231. .‘fear Carl fzreet, tre tve plats have tve lees that
oisacree cv acccoxmate_v dlstance ar.Cc as aucr. as 1 4"

oearinc “date | have net ccacuced tre exterior bcundarv zi

Raboit Creek Heio.nts closure

- ot 5 3k 3, the distance is shewn as 229.14, . x
p.at cz .i3rcir .re: Eeicnts srcvs 259.14 alcrg the same line. *ux
ziscar.cs scales close. to 255 ii< 7 have not checked tre. extXx*ir

as of chjs date. One comacn tnmg | ncticed vp
s C0 tnis plat. distances between twc points VIi—
C-0S2 | get iaversing between points tnat are a pari Wz
averses.

Tract A, tre north and east :cur.carv dimensions nave 0rs
tan?ent lengths were .net subtracted, tnus tne distances shown are 20.01
rest too Iong.

5. Nic.kleen Street from Jaaie St. south to Francesca Drive, along the

street centerline e oistance iS uu__ O: reec, a_orc tne west ncnt or

wav of >fioxleen St. distance accs uc to .020 zeet,

srcrtar than centerline.

5. Leo Circle and Lots 12, 15 3locx @7, this is a real

as to what is wrong/richt. The exterior boundary of the lots as a block

c.oses 0.01 fast. etung the radius paint of Leo Circle a bearing

zearir.c |ntersect, along lot lines 12/14 anc 15/17, the_ diStance to the

S.1 at Niex| eam cow utes cut to 209.56 feet versus 136 70 feet shewn.
= distance re radius et t 1~- eorners 15/1F, 15/12 compites

to 50.00 feet, tne dlstance t0 corner 12/14 computes as 59.92 feet versus

50.00 feet,

i. The let line comacn -3 lots 1 310 37, the bearing from o

hius comt set oy 331, Of Lec € | ey tre west ccme d Cf the 1--5

-“routes to with a second hcvever, che distanca computes to 333 .39 fee:»

5r.99 feet longer than the peat's ‘aistanca.



jciv», itc cense: Line cies :rco tre .cu,v,iy vicr.in 3,02%,
however cne nor.', ripr.c o: Way ssocuces :u: cc bewe n 7~.43" ‘and 23.15

:a cne sou::, ar.c no:cr. none 0: way cctr.puce
a couple r: hundredths c: -0 :;e:. Golr.c -e :2:0 N:ck laan
.a nocecr. ZZ wav does ncc close ov 5.33 cs;

fra.neesca Drive, t.ne scum nonpe of way coins west from Nick leer.
men sou:nease a.or.c cr.e bact crocercv lines a c.csmg peme at
r cf Lee 3. Block 2, dees ncc e bv 5.49 faec.
.overs:i:i.: a.onc e common propercy lines aleno cne scum side Tra.nceseca
resales® m beari; IS -1fZfrmc iron about 23 amutes Co ever 4 cecr a a.lZ
;cscances vary;: | Za accuc a 0.3 ieec co as aucn as 12.24 feec alone

cne line common

1J. Sheet 2, ease boundary and Genevieve -...S w-a.3r.C2
Sr.cvr. as 445.30 feec dees ncc include cne 30.20 feec cne r.crein riche
o: wav cf Geocce Ccur<“¢ tr.e discar.oes sr.culZ be shown as 475.50.

Sheec 2, exterior bcur.carg tne bearirc cc che soucr.weac cf Lee 4,
= 6, _shewn as 3 35 WbZC’;u co have heer. transposed, the
= ere)é Lire bearing s snewn as M 1f' \7v W. The bcundarv = dees r.cc
A y 21550 feec us:rc e 3ncwr. hear:r.c, using N 143 35 W cre
ijuncarv cces ncec o_Ja3 W e JC-t 32

The secure coccace :W. WE&f . cnru 4, -ccx 5 ¢s cron accu: :3o0a
2500 square feec greater C.nan wr.ac | ccmpuce. The boundary and sice 1icc

inverses are wic.n in seconds and a ccucie cf hundredths.

Lee 9, Block 3, the 1lIcc closes within 0.01 buc 2 ccncuce cr.a
i.:0ca< as heme square ceec >m wecrd goc n a

accear cc a raacoa r<acura.
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S0 Anchorage two succivosicns. P.acctc Creek He:gr.ts ana Race:: Creek View, have
toctcricus rcpucaticn :cr muiupie riat and survey problems. Cccsc problems have
manifested soemseives t me pcinc vr.er: lending inscradons uoc tide companies are

eleeung acc .0 :e-/'ic. r.c icc a*aera in me area. Many iur/eycm have elected acc 0
perform surveys in ace area ate progress in terms or rcac and amu.oagc improvemen: is
stopped doe to me anceraainry in determining aae posidcn cr age right-of-ways. Some
sepnc system approval is cr.2d~ as icr.g Gs ae icc owner can precac; an as-hu:it showing
sufitcier.: area .are cf ccr.ciicdng bcurcary conflicts. The survey shown La 7igs, I. ais an
example :f aa ca-cudt conducted cc.e.y fcr age purpose of cepcc sysaem approval _a Aaacit
Creek '/lew Subdivision. 1 shows he ceiancnsaip between e race:vision icc established
from original eceerier mcnumetctatcen ar.d aae pcsiacn of me icc cased on aze rebars
marking the comers of e icc. Tae diffemrce is aaea depicted. if age area free cf ccr.Cic: is
cf roffctea: sure for system approval men Anchorage Health ar.d Human Serdces (HHS)

i: & ourrcmed =*ar ccrr.e of arose lets are cc to iCC fee: cc one some lets ettterd cr exas:
eaarely or par:ally outside of me cctaacar.es of me iubcivisicc. Scbhciviscns mar are
grossly in emar aeed to be received as a whole. Taere frs: has m be iemsiarica in piace a
farce me ianaowxer to accept me ameocec pia: aac alternate pcscaons of has cr her iar.cd
Taere has to be a means to pay for me survey. pianang. and dde work. Tae ticrt: sxcp is to
determine what is wrong by mmtcemenc. as-buai: surveys, and ase of precision aer.ai
nhctegrachv. A ocoi or money has to be avaiiabie to anrcdase ianc to crevice me needed
aexiciiir/ in areas of gross error. Cne person has to have me rredcm. and cespcRsicilir/
(subject to review) fcr coming our renal:cans inrcrmadcn and disudbudng excesses and
dettcieucies fairiv. Anc arcs: imccnandy me sronerr/ owners, ler.cioa insdtudens ar.d dde
crmpanies have to accept me remits vimcent prejudice. Toe end product shcuic be cienr

dde. an acrarsae pirn, and visfcic arccerr/ mcnumemc sccuraieiy sc: accordirs o me reniaa.
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RECEIVED
JAN 2§ 'S31 JIN 27 191
Thomas V. Knox, 715 cMCINESSING DIVISION
Municipal Surveyor PUBLIC WWORKS
Mur.ic:cality oc” Anc.norage

SoX 13%650
Ancr.crage, AK  99519-66 50

Dear Mr. Knox
Subject: Rabbit Creek and Race;': Creek Heights Suoc Lv:sions

The Department c: Housing and Crban Development has

become a«/are of the survey proclems in the subject
suseiv:aions. We nave received information that let corners =

stased are not in tne same position as shown on p.ats and t.oa
iem%Os?rv$yors are finding positional errors in the range o:
0 eet.

In the past, HCD/FHA has insured properties in tne Raobit
Creek and Rabbit Creek Heights subdivisions, belnq unaware- of
tne discrepancies in the lot plats and surveys. 1ln tre past
%ear our Property Disposition Rranc.n has received a numoer of

omes .n these subdivisions back in foreclosure and H.b
sustains significant losses if the properties can.not be resold
- 11r mortgage insurance.

-lease advise our office as to what steps art being ta<en

ty too Municipality to solve tress prooiems. ‘.'ntil t.ies;
prooiers can be resolved [IUD will be unable co insure my tomes
I tne Raoo1l Crae< ard Rscoit Creek Heights areas

you have any questions regarding this matter, t.ease
allcc 3ethka, Valuation 3:a.rch, at 271-4557

sincere./

Arlene 1. Patton
Manace r

Rou-if :-3rc tax trarwimirta) memo 7572 1* 0 » V

0&M
&' €5 M U

5% Phono
ifii r T77



=20 East 3*i*h -vorLf
-ncnorsce, AK 9S5C2

Housing o 5on 000
Po. 5cx 'C:02C
- 'lIANCE :cppcpa:-on N Anchorage. ak 595*C

May 22, 1991

MAY 2 1991

Mr. Ross Dunfee

Muruc.pai Engineer
Murjcioalitv of .Anchorage
P.0. Box 196650
Anchorage, .AK 99519-6650

RIE: Rabbit Creek Heights and Rabbit Creek View Subdivisions

Dear Mr. Dunfee:

Mr. Knox's letter of April 10 1991 (enclosed) to AHFC regardingthesurvey problems ui
the accvc referenced subdivisions reflects that the Municipalityhas no legai right or
obligation to solve the problems. Further, it is stated that aj homeowners in the subdivision

would have to agree to a repiat.

Alaska Housing Finance Corporation as well as other lenders, investors ard -ebcation
rompsrues . the community are extremely concerned about the effect these survey
problems wiil have oa the availability of future mortgage fir.anc.rig in the area aswcli as me
hnanc.ai impact to current lot and home owners in these subdivision.

In view of the serious nature of the survey deficiencies, AHFC is reauesting your heb ir. any
way possible to assist in resolving this problem.

Is it possible for the Municipality to obtain a court order to repiat?

Can you estimate when public water and sewer 'Mil be available to these subdivisions? Anc
would the installation of these public utilities necessitate an accurate repiat?

Will the Municipality issue building permits in these subdivisions?
Can you ascertain at this rime what percentage of lots would be affected by a :eoiat and

would only certain portions of the subdivisions be affected ei.e. say lots near the greer.beit,
lots at the perimeter, etc.

lsue\s9140



Mr. Thomas Knox ;

RIB: Rabbit Creek Heights and
Rabbit Creek View Subdivisions

May 21, 1991

Page 2

We sincerely appreciate any information or suggestions you axe aoic to provide,
contact us if we can be of assistance in this matter.

Sincereiy,
N “¥ate

Sosan L Eenedetti
Mortgage Operations OEcer

cc: Municipai Attorneys CEce
Don Alspach

lsue\sha40 J
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Anchorage

June 10, 19SI

Susan L. Benedetzi

Mortgage Operations Officer
AHFC

P.O. Sex 101020

Anchorage, Alaska **510

RE: -AB5IT CREEK VIEW ANT RA2217 IREEK HEIGHTS SUBDIVISIONS
Ms .
The Municipality understands the dilemma faced by the lending

ms;itucior.s, mves:cr3 and let cwners cf property situated in the
It is however, a problem affecting the

above named subdivisions.
interest m

rights of private parties whc have a direct financial
the lets. The Municipality's interest lies only in these areas
public uses. These are identifiable even though they

dectcatec te
listnect Recorder's

de not agree with the plats c¢n file at the

office.
My fta:: conducted research or. surveying ar.d boundary law issues
taining to erroneous plats. The courts have recognized that tr.e
1Z_al survey -s suostar.ee arc the plat is merely a picture. Where
the piac and the actual 3urvey are in conflict, the actual survey,
as laid <cut tn the ground, will control and the plat will bo
considered as surplusage. In a conveyance that refers to a plat,
it is the Ilines actually surveyed cn the ground that control the
lots. Your problem is to properly identify the lot locations
according to the original boundary. This can be accomplished by

having a location survey performed for each let that you have an

interest m or by vacating the existing plats and resubdividi.og.

If a majority c¢: property owners wish Municipal assistance to

vacate and resubdivide the properties, then property cwners are
required to come into Public Works at 25CC Tudor Read and initiate
a special assessment district. Contact Mark Sollenberger
"\?2££-8208) ir. special assessmer.es to cctair. the details of such a

program.

According to the Municipal Attorney's office, Title 21 Municipal
Land Lse Regulations does noc contain any Jlanguage which would
permit the Municipality to require erroneous olats co be
resubdivided or to bring this type of matter before the courts.
The state statutes do not address this situation either.



Susa;. ... renece'.ti

Jur.e | :. 1991
3irg T

According to AWWU, the wutility is icrbicden to service this area

with water ar.d sewer facilities 'ey Municipal Ordinance. The
Hillside Wastewater Management Plan would have to be amended alcr.g
with tr.e ordinance before AWWU would consider utility extensions m

this area.

The two plat areas are outside of the Building Safety Service Area

and therefore are not required to obtain a building permit. I f
such a permit were required then we would require a builder to
supply us with a plot plan showing the iccacicn of the proposed

building c¢cn the lot. Since the 1lot corners have beer, staked in
these two subdivisions builders would be able to meet our

requirements.

We knew the approximate magnitude of error through reports given to

us by land surveyors. Since these plats are m a Ilimited road
service area, which is maintained by che residents of the
subdivisions, the Municipality does r.ct have any experience with
problems associated with plat to lot errors. It would be difficulec
to guess ac hew many lots would need to be involved with a
resubcivisicn. It would be prudent to resubcivide all the iocs m
each subdivision m order to insure mat all errors would be
correctsd.

You have requested the assistance wav
ccssio.e. For years the Municipality nas responded to whomever has
requested this heip m the only way we are¥legally able to help.
That is through the special assessment district process. To date
none of the interested parties have come forward ar.d initiated the
process. If you have any further questions you may contact me at
786-8109.

Sincerely,

Ross Bunree, .-.S.
Municipal Engineer

R3D/TK/g:c
/28

cc: Tom Knox, Municipal Surveyor

[ 0
pm J-Tpxr f

°ATE. 16/vi
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beecre the ECA =r :f architects , enginezss. —ji: iant eer /eyc-h

Wil _iam. E. Jcrr.sor, .
Hssccrder.t | 72:2:CH r tact, ecnclge.ens :e law
AT '-CFZZ —C'"—
Case .fc. AE 59L-12

A rearing was raid or. lecencer 6. 196S in tr.e 7:;r.tier Building, Suite

"22, Arcr.crace, Alasxa. In etter.car.ce WaS Assistant Attorney T-er.eral,
lavrer.cs Eelay, Esc. represenfin ate cf Alasxa, alert witr. Pay Spiess,
Invest::atcr. Mr. William. - tr.e Sespcr.ce.rt, tie ret attend tr.e

Tte rear .r.c *== ter.etcted it tr.e rest pert, ey telephone. The first

vi trees was ar. Alar. Parrcur., who was arc 1is tr.e registrar fcr tr.e Scarf Z7
Professicr.a_ Engineers arc lard Surveyors fcr tr.e State cf Wasri.ngtcn. “Ir.
Paticcur. rad served as tr.e tears"s secretary, arc also tr.e supervisor c: tre
staff cf investigators. He was resccr.sitle f:r cr.e reccrf xeepirg fcr tre
was.ningcen State Beard. He was swerr arc testified that William Jcnrscr. was
cr.arcec ir. Wastingter. with nsccr.duct 1i.r Ttr.e cf IPS- cy a Mr. Imaxura. Tte

cencr.itted a .number cf tecmeal errcrs as a lar.d surveyor, tr.at Tcr.r.scr
performed ~c: < vieicr was useless vcr<, tr.at tr.e wet< perfcr~.ec cy Jcrnscn was

.cr.r.scr. >rt «as rot a ce.nse— engineer i.r tr.e ctate ct .",ar.mg tor., oeve_ccec
roac pians ar.d overall site plans for tr.e project. Tice facts were that a
subs tartial cart cf the site was undevelopable <cecause of flcccplair.
_.miration. When |ZI.I.SCN fcur.d out about the flcceplair. prcclem, re did ret
tell CIe client, cut continued to wcr< as 1if tr.e flcccplair. problem did ret

exist.

"Two years Jlater the mobile heme project was chanced to residential lots.
Tice sr.crt plats development had a technical errc it caused cy Tcr.r.scr., ar.c
Ter.r.scr also 1itr.eeed a water easement, vr.ich lest tr.e let tc development.
There were cr.ly fcur lots, arc trerefoi m{ tne Joss of one was a substantial
engineeri.rc fault. Johnson did the stsikirg cn the final ZZZ~SCZ C6i3ca IZI.5
preliminary plat had ceer. approved, ar.d CT.US/ 3 lot cf cr.ar.ces hac Z0 CE€ .cade
after tr.e preliminary plat was approved.

Tice Washington State Beard had a hearing cr. lIctocer 26, 1935 and Jcmscr.
fid ret appear. The Beard fcurc that Tcr.r.scr. practiced engineering in fcur
separate ways for vr.ich he was not licensed. Secondly, tr.at he was guilty of
misconduct cr malpractice in at least five instances as a surveyor ar.d revoked
r.is license, put him cr. suspension cf license fcr five years, and charged him
a SS.CCG fine, ar.c required him to pass the surveyor®s license exam, when ar.d
if he reapplied in Washington. Since then Johnson has not abided by any of

the sanctions of the Washington State 3oard of Engineers anc Surveyors.









Municipally 0? Anchorage
memorandum

confidential

date October 15, 1335 LAWYER - CLKNT COMMI/MCAIT:
Robbie Robinson, Mar.ace:, Environmental Health Division

m"JSP . Patty Ginsburg, Special Assistant to t.oe Direct

rc.M: Ronald L. Baird, Assistant Municipal Attorney

SUBJE-wi: Opinion request 06 July 25, 1935 Re: Rabbit Cree.<

Heights/View Subdivision

Your request for opinion of the above-referenced date directed to
Mike Marsh has been referred to x.e as the Assistant Municipal
Attorney dealingwith Jland matters. The issue which you raise is
which of severalocssible potential surveys ofthese subdivisions
should be wused for purposes of issuing on-site sewer and well
permits.

It is my wunderstanding that ©plats for these subdivisions were
recorded in 1979. Both plats contain significant survey errors
to the extent that conflicting descriptions can be given for the
same lot based or. either the monuments in place or the infor-
mation on the survey plat and that described lot areas overlap.

It is ~clear that accurate descriptions of the physical location
of well and septic systemscan be reasoned” required in connec-
tion with your cermitti.na activities pursuant to AMC 15.55 and
15.65. Correctlocation of water wells andseptic systems is
-r-babiv critical to the safe and efficient oDeration c¢f well and
septic systems which is one goal of these two sections. Since we
new I<now that the survey information in the two described sub-
divisions is inaccurate, the Municipality can lawfully insist
ucon an accurate survey before granting permits for water wells

or septic systems wunder these two sections cf the Municipal Cede.

I have

been unable to find any provision in ordinance or statute

creating a public duty of the Municipality to survey private

lands. The platting regulations appear to contemplate that any
survey work done would be at the expense and direction of the
subdivider. See AMC 21.75 and 21.80. While it might be argued
that the Municipality incurred liability by negligently approving
erroneous plats for these two subdivisions, the statute of limi-
tations for any <claims arising from such negligence is two years
and has probably long since run. See A.S. S 99.10.070. Even if

the statue had not run, a Municipally sponsored and financed sur-
vey would not necessarily eliminate the Municipality's exposure
to claims arising from the erroneous approval of the plats.

Any new survey conducted by the Municipality or any private party

will

not resolve the potentially <conflicting property rights of

homeowners within these subdivisions. Many of these homeowners



%to er
arjo

undoubtedly .purchased property descrined by reference to the
erroneous surveys and have owned the property pursuant to deeds

utilising these surveys for more than seven years. There is a
high peccability, under such rircumstances. that rights to the
real property have vested by virtue of adverse possession. See
A.S. S 09.25.050. Frankly, given the ~circumstances you have
described, the potential of conflicting claims among property

owners within the subdivisions creates a real mess.

The solutions for the homeowners will undoubtedly involve signi-
ficant expense to them. First, if ail property owners within the
subdivision, together with any holders c¢cf liens or encumbrances
of any of the lots within property and the Municipality of
Anchorage ran all consent to a replat c¢cf the subdivision, then,
that replat would be binding on ail parties, and would certainly
be a sound, basis for ..the.issue c¢f well and septic permits. The
difficulty with this procedure is that it would require the con-
sent and cooperation cf all property and lien holders. Second,
the property owners could individually or collectively bring
actions in the Superior Court to quiet title to their individual
lots, A.S. 5 09 .45 .910 or actions to estaolish boundaries, A.S.
S 09.45.020 .or - seme .-combination thereof. A judicial deter-
mination ..entered.. at _the conclusion of .such an action would
finally and forever resolve 1issues as to lot boundaries. Third,
seme ccccir.atrcn of a replat and law suit might be possible if
there are *held-outs’ from participating in a replat process.

Such nolc-cuts could be made defendants in a quiet title act;on
brought by the other hcmecvners.

In summary, | believe you may lawfully insist on an accura-te sur-*
7ey as a condition to issuance of well and septic permits pur-
suant to the above-refarenced sections of the Anchorage Municipal
Cede. Given the known inaccuracies of the survey on which the

existing subdivisions are based, and the grossness of errors, you
need not accept as-built surveys which are based upon either the

lot corners set in the field or the filed survey information.
Finally, a simple resurvey of the subdivisions will not resolve
questions regarding the location of the lots which will be
binding on parties and therefore will net be a more accurate
basis upon which to issue well and septic permits. The choice of
remedy of the land owner as to how to resolve this issue is
something for them to pursue among themselves wich the advice cf
a common or individual-legal counsel.

3L3:slk
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Mika Mjrsn, Municipal

rRC.M- Robert Robir.sen, Division Manager, environmental Health
TZP.'J. Jewel Jcr.es, Director, Department of Health ar.d Hunan Services
S'VJEJHC"  On site saver/well permits for Rabbi: Creek Heighcs/Viev Subaiv
v, -ear leoartner.t rename aware ::
:ies :c surveys for the above subdivisions. in ases tre p.cttac
varied frcm tre actual survey as much ss "0 to so feet. Vhen this
crecar.cv was ciscovared, | imediacely began requiring a raw as-built

'r to granting an on site sever/well permit. Permits were trer. writte
1.t area eattttrssaed in the new

it wa discusser thia cractite with the Municipal Survevcr. cc Tnc.ne
cac aee :'::c tre attained ccov of his memo, he cisaarees with our ape

3 .ega_ opinion on our rear-rsl0i.ities
= : sur.’ey should be used. if existing : r.ers :sn re
. to cssigr. a system vithir said bourne oL

rc turner markers car. be found, vnich survev is

g issuance of permits ir. these subdivisicr.s
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Problem Background:

Ir., 1.-70 subdivision plats were filed for Raocit Greek

View Subdivision and Rabbit Creek Heights Sucdivisior., located
in a relatively remote area of souto Anchorage m tr.e footr.iils
aoove Turrarair. Arm. Sometime subsequent tt 1?2“i, it was

discovered by property owners that tr.e various lots ar.d bio
as laid tut ar.d staked on the ground did. net match tr.e rec.tr
plats. It became apparent that the surveyor, William S.
Johnson, had made a number of significant errors in surveying
and draftmc tr.e olats.

The two affected subdivisions are within the Rabbit
Creek Limited Road Service Area. In the summer of 1984, a
contractor for the Street Maintenance Division was <clearing or
upgrading drainage ditches along tr.e rcacs in the subdivisions
and was apparently stopped ov a property owner who claimed a

ditch was encroaching or. her private oroperty. Street
M.air.te.nar.ee Civisicr. requested tr.e Survey Section check to
determine if the road rights-of-way were <correctly located.
The Survey Section began a survey of the rights-of-way, ar.d
before long discovered substantial (as rnuc.n as 29 feet) discre-
pancies between the platted lots and rignts-cf-way ana the
' Uc- -— locations of existing monuments and corner sta-
kes. 3ecause of the discrepancies, the survey crew terminated
their survev. The Street Maintenance Division did net complete
the drainage ditch clearing and apparently because cf this,
there is .new a drainage problem causing haoaricus glaciation

across a roadway.

Discussion:

It is apparent from the above that the plats filed for
the affected subdivisions do net accurately reflect the various
lot lines as originally laid out by the surveyor. The problem
to be resolved then is which takes precedence - tr.e lot lines
and rights-cf-wav as set forth in the recorded plat, or me lot
lines ar.c rights-of-way as laid cut ar.c staked on the ground?



now - Z3,7Z ol 003, 0LO0C<3,
a- =3 >(41 2CZ1.CZ ry lines
j*cw*  or. . is to shcw m
dccunen zed OCIM wWrar exiIsts r?>-T.c. *rMmi*b—
sia.ces . round ano or.er,
i mao to shew wnat has bear, done plao map is in
:aco a form of «riooan descriotior. cf oroceroy. Where or.a=
a discrecancv between or.a acoual bcundarv lir.a as laid cu
.0, ohe lccaoicr. of one actual line
will normally prevail.
As r.coaf or. 11 Am .our.car oas, > o
. monuments are one oast eviuer.ce or or.a
lir.es ar.d corners actually made by a
survey, and vr.er. ascertained, are satisfac-
tory and conclusive evidence c¢f one lccaoicr.
of ohe lines as oriomallv rur. whether thev
correspond ith a plat and notes o*
survey or
Although monuments set at tre time of an
or.rir.al survey or. tr.e ground ar.d named cr
referred to in tr.e plat are tr.e best avo-
dance «c¢f tr.e true line, id there are none
such, then stakes actually set by the sur-
veyor to indicate corners c¢f lets or blocks
or the lines of streets are the next
best evidence.
e & ¢ °
In the =event of a subsequent controversy,
the question becomes not whether the stakes
were lccatef with absolute accuracy, but
whether tr.ev were planted by authority and
w.-.etr.er tr.e lots were purchased anc taken
possession of in reliance upon mem. I f
such was the case, the rule appears tc be
well estab ed that they must govern nct-
witnstanci any errors in locating them.



er.eral rule -5 1.0,
tir, crfviies:

Wﬂ/\n C*\grmar.—-r ar.c '/:s:r.e or 1o o=

,a. r.ed ocuncanes or monuments ¢ are .r.ccr.-
wWit: ‘he measurement, e::
r.es , Or surfaces t.te ocur.oar.es

or monuments are oaramount.

Thus the corner stakes c¢f a lot, placed by the sut-

veycr and if intended to shew the corners of th ler, will cre-
vail ever tr.e written descriocicn or recorded ma: castriccion.
Price v. Mclntosh, 2 Ak.Fed.” 38, aft 'd ill F.
LrOoj . S.r.ce tne written descriptions are intended to describe
tr.e renditions on the ground, if they are incorrect, the written
descr iptior.s s.rcul f oe or.aneed to accurately reflect the
existing boundaries. It would be against all logic to try rr
or.ar.ce actual ocur.cary lines to match the incorrect descrip-
tions.

The above would indicate that, ecart_esa or tne
descriptions and measurements on tne recorded plat,
various lots, blocks ar.d rignts-of-way are as shown by he
actual monuments and staking on the ground. Al lahnum of*the
Survey Section of Puolir Works advises me mat. tr the best of
his recollection, tne survey work dene last summer found that
the roads were witr.ir. the staked rights-cf-way. if that is tr.e
case, then in my opinion we ma* properly treat tr.e staked
rigrts-of-vay =s orrrect. If a prrperty rwr.er rc;erts, we need

only to confirm that we are within the staked rights-cf-way.

iver. i: tne roacs were constructec on private property,
if tr.ey have been in existence for more than ten years, the
puoiio may have obtained prescriptive rights to the roads and
ditches. To prevail in this instance would require information
as to when the questioned roads were first constructed. I have
checked with several sources, but to date have been unable to

locate any records relating to the ccr.structicr. of these roads.

Recommendation:

In my opinion we have the right to rely or. the
existing ground staking to shew that tne reads are within the
puolioly dedicated rights-cf-way. If a property owner wishes
to c.oa__ence tne location tne rignts-cc-way, 5 will defend

based wutcn what | have stated aocve.
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M UNICIP Ai*TY OF AMOH ORATCE®IIor

ASSEMBLY MEMORANDUM .

No. a:v 135-33 MUI"iCiFHi
/>
Meeting Date: ‘"cv«ber 22, 1?7:]
rorrj Ferry Werccbaugher, Municipal Attorney
Subject: Rabbit Creek Heights and Rabbit Creek View Subdivisions

A. FACTUAL BACKGROUND

|- June and December 1970, a state icenst- professional
surveyor .named William I. Johnson, rcw reportedly working in
Wasilla, Alaskal/ filed plats with the Greater .Amch.crace Ares
Borough fcr the Rabbit Creek Heights ar.c .Rabbit Creek View Sub-
divisions. The sued iviscr.s, as placted/ certain approx imatel v
three hundred forty-six {346) Ilots.

The owners cf the subdivided tracts were George S.

Wilson / willi=- Wilson / Alta C. wilscr. and the National Bank
of Anchorage. Much of the property has since been sold to a
variety of individuals. Between 1970 ar.c 1983, approximately 72
tax records 1932 ). The asses aed

from 33,000.00 to 5134,000.00.

The assessed value of the umC8T-Vl1

3ﬁe,co"'.cc. Most «Jtclj 1C«S 5r9 57,,,U.
«Mur.

_ che subcividers current!
%™ it Creek view, 3loc.k 1. Trac

ro.X;,Wu v-wus g, LOwW 1/ U/ J# S) SHO Hi.OCX Z,
-0t 6 valued at S200/ 000.00, including improvements to Block 2,
let 6. Alta Wilson holds title to Rabbit* Creek View, Tract A,
valued at 3152,000.00 including a structure on the property.
Ct.osr relatives c¢f the Wilsons own additional lets. {Municipal

tax racordS 1932).

7r. the fall of 1952 and spring cf 1935, several let
owners within the subdivisions discovered that their olarted
AN-Pricr to unification, ‘'individuals in the City engineer’s

Cffice became aware of problems associated with survey work done
by Mr. Jch:i3on in various areas c¢f the Municipality and efforts
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The Municipal Keait.n Teparment, jpcn request, issues
oerll:icatas of compliance with the veil and sewer ordinances
prior tc new construction or transfers.- A3 a result of reports
- widespread lot line discrepancies, the Municipal Health
D»car ment recan to recuire certified <clot olans orior to issui-c
oertif:c*tas. These individual plot plans cost approximately

Three tofour Thousand Tollers '33,000,0C-54 ,000 .0C) each,

accordir.c rr Municipal health officials.

Zone cf the lot owners in RabbitCr#«k Heights and
Rabbit Creek viewwant the Municipality to pay for an entire
resurvey, replat and resubd ivisic.n of both subdivisions. W hile
the cost of such a crcect isdifficult to estimate, the
Municipal Surveyor's Office suggests that the survey and replat
alone would cost between S50,0C3.00 and 3100,000.00. This amount
doesnot include 3uch contingencies as mightoccur from total cr
partial lossescf one or mere lots or buildings as aresult cf
the resubcivisicn. Damages resulting from a resubdivlsion could
be er.crtcus in the event that valuable improvements must he aban-
doned cr removed.

B, CANGr..T muagfn'ry,

The cause cc the problem i3 the survey conducted by
William z. Johnson. Mr. Johnson per formed a survey and drafted
and filed a plat with the Greater Anchorage Area Borough which
allegedly does net correspond tc known monuments. The Wilsons,
presumably with warranties of good title, then sold the lots to
individuals who presumably purchased title insurance. The
discrepancies appear to be significant and may affect all 346
lots in the subdivision.

C. THE MUNICIPALITY IS AN INAPPROPRIATE AGENCY

TO ACCOMPLISH A RESUBCIVIS ION

Tncer existing law, the Municipality has no power to
compel agreement to a new plat and is forbidden from accepting
-ere made to encourage the State to revoke his license. The

State took no action.

-The "u".icipal Health Department furnishes compliance certifi-
cates ::r water wells and septic systems as a courtesy to flnancia



vsser.ci; i*lcrbr.c -» - j-

B~ *h s3 all affected property cwears consent. It would
thus ce useless to expend Ymunicipal funds for a replat wunless
- cut.er a j oc ludinc securirv interests) agreed

acvance writir.o to abide by the results ar.c sign the
replat. | . highly unlikely that such concurrence <could be
obtained <civen the fact that scrrre lot owners could be severely
imaged oy the replatting aC'Ul—' If the Municipality were to
volunteer to fund individual lot surveys as requested by some
lot owners, the final tests could exceed one million cellars at
53,000.00 per survey. Moreover, individual lot surveys rnav
merely exacerbate the problem (see below), it is unlikely that
t.te Municipality <could bring a legal action, on behal ct seme

owners, fcr determination of lot lines. TO

demonstrate standing tc litigate, the Municipality would be
racuired to he Id an adverse interest in each lot. State
enabling legislation would be necessary to confer standing uccn
t.-.e Municipality or other parties having an interest m an
accurate plat of the 3ucd i eiscn (see "Possible Remedies™
oalow).

LEGAL RESPONSIBILITY FOR THE ALLEGEDLY

DEFECTIVE SURVEY FILED IN 1970

Vit A A AYACa A 3C Mt * 1,

filed the plats in 1=71 <cncer tne laws <c¢f the Greater Anchorage
Area Borough. Subdivision regulations then in effect were much
lass exacting than current municipal law. In fact, the ‘'interim
subdivision regulations'* as they were known, did net require
approvals from any particular department. Plats were accepted

unless there were objections from "public agencies.” Nor did the
regulations compel any department tc conduct inspections or compel
production of survey notes and calculations of the surveyor to

insure that internal dimensions and boundaries c¢f the plat were
accurately drawn. Finally, nc Borough agency was funded tc provide
inspectors to do field <checks to determine if monumentation was
accurate, Cn.cer these <circumstances, it is very clear that the
Mu.oicicai ity is net lecaliv rescensibie rcr the errors the
3ubdividers c¢r their surveyor. The possible liability af the
institutions. This practice is no; required under municipal law.

The Legal Department has

advised that the practice mav be*terminated.



Assent! e ¥"r~cr sndum 33-

~ % . . . .
(A 't p<2‘<t '[NEIV sjrvevtr, 111ue insurance ccmoanies anc
4 ) matter upon vhieh municipal officials should not
srscul it-
L. onge T30, srprnrrey,
The continued practice of obtaininc individual as-built
cr plotsurveys from known monuments will enable some lot owners

to gaina decree of temporary certainty ab ut the location of their

individual lots. In the long run, however, individual lot surveys
tay have the =effect c¢cf compound me the problems c£ an ecuitable
replat, since each let surveyed will affe. t thcsa or. its borders,
as wellas outlying lots. This "ripple* effect is r.ct addressed
by individually surveyed lots, and disputes at a later time are
mevicarle. The better solution would be a comprehensive
replat of both subdivisions imposed under judicial authority
and conducted under specified standards of equity. As noted
above, state-enabling legislation would be required to give
Anchorage and ether municipalities the power to proceed tc
replat properties ar.d obtain a judicial decree imposing the

y.a.-y other states have special statutory proceed in.es
for the ascertainment and settling of disputed boundaries.
Som3 #W7s c”Mci”™MEcr SI?»rr*S.\Vv wEff c5 <« comrl,
Ithers have provided for commissions who are appointed wupon the
application of landowners. Such laws wusually provide for the

assessment of the <cost c¢f the work to the benefited property

owners. The procedures must accord with t requirements of
due process notice and the opportunity to be I

In 1366, the Alaska legislature passed a bill
relating to the establishment of land boundaries affected by

The law authorized legal actions by municipalities

earthslides.
boundaries affected by earth-

to redraw lot lines tc correct

quakes. A fter notice to lot owners and an opportunity to be
heard, the Superior Court was empowered tc confirm the new
plat. W hile that law is not useful to resolving problems
stemming frcm erroneous surveys, it dees point the way to the

ultimate solution. W hile such a lav/ would not provide immediate
'c property owners, it is probably the only way to
a comprehensive solution. The Department of Law*, if
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An Affiliate of the American Civil Liberties Union
P. 0. Box 201844 Anchorage, AK 99520-1844
Phone: 1-907-258-0044 Fax: 1-907-258-0288 E 0 E | V E
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Rep. Brian Portar

March 7, 1995

The Honorable Brian Porter

Chair — House Judiciary Committee
Alaska House of Representatives
State Capitol Building, Room 118
Juneau, AK 99801-1182

Re: House Bill 188
Dear Representative Porter:

I am writing to you on behalf of the Board of Directors and
members of the Alaska Civil Liberties Union (AkCLU) to express
concerns and suggest clarification regarding House Bill 188, "an
act creating the crime of indecent viewing and photography."

As you may know, the AKCLU believes that the First Amendment
protects the dissemination of all forms of communication. The
AkKkCLU opposes on First Amendment grounds laws that restrict the
production and distribution of any printed and visual materials,
even when some of the producers of those materials are punishable
under criminal law.

We oppose any attempt to make the private viewing of any

material, however sexually explicit, a crime. It is unclear from
the current wording of HB 188 whether the legislature is attempting
to criminalize the viewing of material, or merely to criminalize
the non-consensual viewing and photographing of a person's genitals
or breasts. We oppose the first, but not the later.

A simple way to address this issue seems to be to insert the
" in place of the word "and" in two Kkey p aces. For

word or
example:

INDECENT VIEWING OR [AND] PHOTOGRAPHY. (a) A
person commits the crime of indecent viewing

or [and] photography if, in the state, the
person knowingly views or photographs the
private exposure of the genitals, anus or

female breast.

These simple changes should insure that the behavior of viewing a
photograph of genitals is not punishable under this statute.
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It is also unclear whether any and all viewing or photography
of genitals of children under 13 is impermissible, or if any and
all viewing and photography of children under the age of 13 s

permissible. As written, the proposed Section 11.61.123(a)(1) and
(2) seems to imply that a) no person may view or photograph the
genitals of any <child under the age of 16 without ©parental
permission and b) if the child is between the ages of 13 and 16 it
is also necessary to obtain the additional permission of the child.

The most confusing aspect of this bill, however, is how this
statute would apply to a person who is under the age of 13 years
old. For example, as it now stands, it would be perfectly legal

for a parent to permit his or her child to be wviewed or
photographed if the child was under the age of 13, even if the
child did not wish that. Another guestion to address is whether it
is really the intent of the Legislature to make it a felony crime
for a photographer to take pictures of a nude baby if the

photographer failed to obtain parental permission in every
situation? What if a photographer took a picture of a nude baby
playing 1in the sand on a beach? Under this scenario, would the
child "reasonably believe that his or her body part would not be

viewed or photographed"?

The definitional section for "private exposure" requires a
subjective interpretation ("that the person reasonably believed")
in determining whether a violation of the statute has occurred. It
is particularly difficult to determine the subjective intent of a
child, especially a young child, who has not internalized society's
values regarding nudity. This definitional situation could lead
to vagueness problems if this bill were to become law.

Section 11.61.123(b) is also potentially problematic because
it is overly broad. A person could be prosecuted for several
different criminal offenses if he or she happened to see more than
one body part. Let's assume, for the sake of argument, that a
"Peeping Tom" looked through the key hole of a woman's bedroom and
happened to see her completely naked. Should he really be
prosecuted for four separate criminal offenses because he happened
to see her genitals, her anus, and both of her breasts? Of if he
happens to peep through the keyhole twice, 1is that two separate
crimes as opposed to one, or is it really eight separate crimes?
The AkKCLU would suggest that the simplest way to alleviate this
issue is to eliminate section (b) altogether.

Finally, the AKCLU believes that the punishments for this new
offense are too harsh. Indecent viewing or photographing is most
similar to the crime of indecent exposure, which is punishable as
a Class B misdemeanor, unless the person to whom one exposes
himself or herself is under the age of 14, in which case it is a
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Class A misdemeanor. We would Ilike to suggest that penalties
similar to those for indecent exposure would more appropriately
apply in this situation: make it a Class A misdemeanor if the
person viewed or photographed is a child, and a Class B misdemeanor
if it is an adult. The additional costs of prosecuting this crime
as a felony, both in term s of police, the court system, and
prosecutorial and public defender resources, do not justify

prosecuting this crime as a felony.

For the above reasons, we suggest that the Committee look at

some aspects of this bill before passing it into law. W hile we
understand the underlying social concern which the legislature is
attempting to address, we believe that this bill is too broad and
could pose constitutional concerns. Please do not hesitate to

contact this office if we can be of further assistance or if you
have any questions.

Sincerely

vRandall Burns
Executive Director

RCK:RPB
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CS FOR HOUSE BILL NO. 188(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

SFonsor(s): REPRESENTATIVES MACKEE, Porter, Phillips, Robinson, Navarre, Green, James, Kubina,
Elton

A BILL
FOR AN ACT ENTITLED

"An Act creating the crime of indecent viewing or photography.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61 is amended by adding a new section to read:

Sec. 11.61.123. INDECENT VIEWING OR PHOTOGRAPHY, (@ A person
commits the crime of indecent viewing or photography if, in the state, the person
knowingly views, or produces a picture of, the private exposure of the genitals, anus,
or female breast of another person and the view or production is without the
knowledge or consent of

(D) the parent or guardian of the person viewed, or who is shown in the
picture, if the person who is viewed or shown is under 16 years of age; and

(2) the person viewed or shown in the picture, if the person viewed or
shown is at least 13 years of age.

(b) Each viewing of a person, and each production of a picture of a person,
whose genitals, anus, or female breast are viewed or are shown in a picture constitutes

a separate violation of this section.

-1- CSHB 188UUD)
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(c) Indecent viewing or photography is a
(1) class C felony if the person viewed or shown in a picture was, at
the time of the viewing or production of the picture, a minor;
(2) class A misdemeanor if the person viewed or shown in a picture
was, at the time of the viewing or production of the picture, an adult
(d) In a prosecution under this section, it is an affirmative defense that the
viewing or photography was conducted as a security surveillance system, notice of the
viewing or photography was posted, and any viewing or use of pictures produced is
done only in the interest of crime prevention or prosecution.

(e) In this section,

(1) "picture” means a film, photograph, negative, slide, book,
newspaper, or magazine, whether in print, electronic, magnetic, or digital format; and
(2) "private exposure” means that a person has exposed the person’s
body or part of the body in a place, and under circumstances, that the person
reasonably believed would not result in the person’s body or body parts being
(A) viewed by the defendant; or
(B) produced in a picture.

* Sec. 2. APPLICABILITY. This Act applies to all offenses committed on or after the

effective date of this Act.

CSHB 188(JUD) -2
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CS FOR HOUSE BILL NO. 188(JuD)
INTHE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE -FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:

Referred:

Sponsors): REPRESENTATIVES MACKJE, Porter, Phillips, Robinson, Navarre, Green, James, Kubina,

EltOn A BILL

FOR AN ACT ENTITLED

"An Act creating the crime of indecent viewing and photography.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61 isamended by adding a new section to read:

Sec. 11.61.123. INDECENT VIEWING AND PHOTOGRAPHY, (@ A
person commits the crime of indecent viewing and photography if, in the state, the
person knowingly views, or produces a picture of, the private exposure of the genitals,
anus, or female breast of another person and the view or production is without the
knowledge or consent of

(1) the parent or guardian of the person viewed, or who isshown in the
picture, if the person who isviewed or shown is under 16 years of age; and

(2) the person viewed or shown in the picture, if the person viewed or
shown is at least 13 years of age.

(b) Each viewing of a person, and each production of a picture of a person
whose genitals, anus, or female breast are viewed or are shown in a picture constitutes

a separate violation of this section.

1- CSHB 188(JUD)
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(c) Indecent viewing and photography is a
(1) class C felony if the person viewed or shown in a picture was at
the time of the viewing or production of the picture, a minor;
(2) class A misdemeanor if the person viewed or shown in a picture ¢
was at the time of the viewing or production of the picture, an adult.

(d) In a prosecution under this section, it is an affirmative defense that the
viewing or photography was conducted as a security surveillance system and any
viewing or use of pictures produced is done only in the interest of crime prevention
or prosecution.

(e) In this section,

(D) "picture” means a film, photograph, negative, slide, book,
newspaper, or magazine, whether in print, electronic, magnetic, or digital format; and
(2) "private exposure” means that a person has exposed the person’s
body or pan of the body in a place, and under circumstances, that the person
reasonably believed would not result in the person’s body or body pans being
(A) viewed by the defendant; or
(B) produced in a picture.

* Sec. 2. APPLICABILITY. This Act applies to all offenses committed on or after the

effective date of this Act.
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