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Position Title No. of Positio Range/Step Bargaining Unit

Economist 1 1 18A GGU :
Time Status Staff Months Location Election District
Full 12.0 Juneau 3
TYPE of EXPENDITURE AMOUNT Justification
Saiary 420
Benefits 16.6  Position needed to coordinate assessment of economic impact on privau property
Premiun Pay resulting from regulatory changes. Position will also perform complex evaluations of
Other general economic conditions and of hypothetical markets in the absence of

Total Personal Services ss.6  government regulation in order to calculate values of takings, as defined by HB 154.
Travel 12.0
Contractual 0
Commodities 1.0
Equipment 5.0
Other

Total Cost 79.6

FUNDING SOURCE forTOTAL COST
1002 Federal Receipts
1003 GF Match
1004 General Fund 79.6
1005 GF/Program Receipts
1006 GF/Mental Health Trust
1007 1/A Receipts
1061 CIP Receipts

Other ( ) |
REQUEST for AGENCY: Health and Social Services FY96
NEW POSITION BRU: Page:

COMPONENT : Rovised Oats:

FN PCNS.XLS 140 I'M 1/31/y6



Position Title No. of Positio Range/Step Bargaining Unit

Right of Way Review Appraiser 1 1 21A GGU
Time Status Staff Months Location Election District
Full ’ 12.0 Juneau 3
TYPE of EXPENDITURE AMOUNT Justification
Salary 514
Benefits 19.2  An appraiser position of this calibar is required for the evaluation of claims for taking
Premium Pay pursuant to HB 154. The position will be required to appraise a large variety of property
Other types and impacts from government actions and will require significant and broad
Total Personal Services 70.6  appraisal expertise. The position will be only of its kind in the department and will be
Travel 12.0  required to work as a specialist and relatively independently. It will be reviewing and
Contractual 3.0 evaluating claims made by others and will be the primary specialist involved
Commodities 1.0 inclaim determinations.
Equipment 50
Other
Total Cost 916

FUNDING SOURCE forTOTAL COST
1002 Federal Receipts
1003 GF Match
1004 General Fund 916
1005 GF/Program Receipts
1006 GF/Mental Health Trust
1007 1/A Receipts
1061 CIP Receipts

Other ( )
REQUEST for AGENCY: Health and Social Services FY96
NEW POS'T'ON BRU: Pago:

COMPONENT: Rovised Date:

FN PCNS.XLS »I]-I'I\/Q/VOA



STATE OF ALASKA 3L NO: HBLs
1996 LEGISLATIVE SESSION FISCAL NOTE
ReisnDte JarLery 31199% Dept. Affectedt Gormurity &Regjorel Affeirs

Title AnAd reuining tre Departent of Law BRU Lo Govermrent Assistance
topwobgjdallres recardingunoorst. Conporant Trainmgand Develgnent..

Soso: Representative Kdirg
Requestor:  House Judiciary COMPONENT SERIAL NO. 672

BendituresRavenLes: (Thousands of Dollars)

CPERATING Fy 97 FYs FYe® Fr@O Fral  FY@
PERSONAL SERVICES 621 640 659 679 699 720
TRAE

TOTAL CPERATING 621 640 69 679 699 720
CAPITAL 00 00 00 00 00 00

RUNDING _ (Thousands of Ddllars)

104 G- _ 21 640 659 679 699 720

TOTAL 621 640 669 679 699 720

PCBITIONS

AULL-TIME 10 10 10 10 10 10
PART-TIME

TEVPCRARY

Estinete of current (FY3) inpact$  rore

ANALYSIS: (Attach a separate page itnecessary)

As law. HB 154 would create a new responsibility for local governments exercising planning powers to assess the
economic impact of planning decisions on private property owners. For local governments, wishing to continue
the exercise of planning powers consistent with traditional practice, this will mean a substantial increase in the
amount of work performed for each land decision. For example, planning commissions could not issue or deny
conditional permits or variances without accompanying impact analyses. Nor could councils and assemblies
adopt or revise comprehensive plans, zoning and plaung codes or other land use regulations without the

required analysis and payment of public funds to individuals. This work would materialize just as municipalities
are facing shrinking budgets, tax resistance and service curtailments, (continued on attached)

Prepared by: Renrond Hercersom Q@f'ctor Me! f/JtefjAMSLPhone: 4654708
Divisian Divisian of Administritiy6,Srhiced )J/ Dae  13U/%
Approved by Gomrissiorey: 1 f Drte 1/31/9%

Ay,
WTO%ENA DISTRBUTION COPIES TOGOVERNCRS LEGS ATMVE CFHCE

For further distribution information call the Governor*s Legislative Office
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STATE OF ALASKA NG e
1996 | EGISLATIVE SESSION FISCAL NOTE

Fiscal Note Analysis Continued

The cepartirent: believes tret elities il look to this cepartirent to provice tedmical
%lmlnmumd%lamardmpy With its requirenTents ‘I?gﬁoamtrmt
works ot just with svall ardaremiearrmnﬂes hi\/\mmarymdszedard large
aonmunities as well, thet have adtive plaming commissions and a tradition of conmunity
da/alqambasedmtreeeruse poners INAS2940. Itis estineted thet
nmuniapelities thet exercise daming poaers wil reguest gaaradirately 10 FTE inpdaming
tedical assistance servicess Cepartrent ineach of the first six years this lavwaould be
ineffect. This |sasawoeﬂHmnbedmbedQ/ea91rgob[H‘mmstaﬁmwd\HUrg
staff framexstingworkdoads.  Itis assunred thet the expertise and experience of a Plarer il
prmﬂmmjdbermjredtormettrmemNsemoecm
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CSHB 154

ADA:
Sec. 34.50.120 RESTRICTIONS ON GOVERNMENTAL ACTION.

17 AAC 50 and AS 35.10.015 requires the department to ensure that all space
occupied by governmental entities (local government as well as state
agencies) conforms to the requirements of the Americans with Disabilities
Act (ADA). As such, all facilities, both owned and leased, which are
inaccessible are mandated to have elevator access to government occupied,
rental spaces above the ground floor. Historically we have encountered
approximately ten situations a year where potential landlords have opted to
install elevators so as to enable them to offer rental space to the state. Due to
the short life of the potential lease agreement (generally less than five years),
they argue that the full cost of the improvements cannot be recovered from
the additional proceeds generated by the lease.

Typically the cost of adding an elevator into an existing two or three story
facility will fall in the range of approximately $225,000 - $275,000 per
installation. Assuming that the lease is for 5,000 square feet of space, that the
contractor is able to remain competitive and still get an increased rental rate
of $0.15 per square foot; it follows that they would recover a maximum of
$45,000 over the life of the contract. Leaving, on the average, a cost to be
borne by the landlord of $195,000 per site. Considering that this event occurs
approximately ten times per year, it produces an annual cost of nearly

$2,000,000.



FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 154(CRA)
1996 LEGISLATIVE SESSION
Revision Date: Dept. Affected] Department of Corrections
Title: . An Act requiring the Department of Law to provide BRU:
guidelines regarding state and municipal takings of private property.." Component:
Sponsor: Representative Kohring
Requester: House Judiciary COMPONENT SERIAL NO.
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING # *HHH KQa*

***« * k% »

| CAPITAL EXPENDITURES
ICHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach d separate page if necessary)

HB 154 raises three areas of possible fiscal impact on the Department of Corrections.

1) The potential for nuisance litigation from inmates and probationers/parolees alleging
interference with their ability to engage in certain business activities.

2) The potential for property and business owners to assert legal claims of value deflation
resulting from the location of prisons, jails, community residential centers, or other types of
correctional facilities.

3) The potential for property and business owners to assert legal claims of value deflation from the
Department of Corrections permitting probationers/parolees to dwell in their neighborhoods.

& ** yrg Department has no experience on which to base cost estimates, however one successful claim of
value deflation from a property or business owner could be quite substantial.

Prepared by: Jerry Shriner Phone: 465-4652
Cffice of the Gommissioe.
poed by Gommissae: _ _ Ce 2159%
sqeVi Catirent o Garedias

e (R e, O T2 CORTRS egave O+

(Rev 11/95) YfisnoxsDBR 10f1

[&



STATE OF ALASKA BILL No.. HB 14
199% LEGISLATIVE SESSION

FISCAL NOTE

Revision Date: N/A Department Affected: DOT&PF
Title: Regulatory Takings. BRU:
Sponsor: Representatives Kohring, Rokebert, Kott Component:
Requestor: Component Serial Number:

EXPENDITURES/REVENU ES: (Thousands of Dollars)

OPERATING FYQ97 FYos FY99 FYOO FYo1l FYO?2
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0 15.000.0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING: 15,000.0 15.000.0 15,000.0 15.000.0 15,000.0 15,000.0
CAPITAL 0 0 0 d 0 0
REVENUE FUND SOURCE 0 0 0 0
FUNDING: (Thousands of Dollars)

1002 FEDERAL RECEIPTS 0 0 0 0 0 0
1003 GF MATCH 0 0 0 0 0 0
1004 G F 15.000.0 15.000.0 15,000.0 15.000.0 15,000.0 15,000.0
1005 GF/PROGRAM RECEIPTS 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL FUNDING: 15,000.0 15.000.0 15.000.0 15.000.0 15.000.0 15.000.0

POSITIONS (NONE REQ D)

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY96) impact: SO

ANALYSIS: (Attach a separate page if necessary)

There isa wide range of potential impacts due to the variety of issues of CSHB 154 that could have lasting affects
on this department. Many would require a case by case analysis to determine their full financial impact, but the
attached pages identify a few of them that could cause, at least, a potential $15 million annual expense.

Prepared by: Bruce Freitag Phone: 465-6963
Division: Engineering A.Q&ef.atiop5 Division - Date: 2/16/96
Approved by Commissioner: Phone: 465-3901

Joseph L. Perkins
Agency: Department of Transportation and Public Facilities Date:

FREPARER TO FROVEE AL OSTRBUICON ES TO GOVHRNCRS LEGg AME GHHCE
:orTaﬂ‘er dstribution Infomration cng?e Govamno’'s Legdaive C%o%
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Miscellaneous 25 USCS 8474

shall hereafter apply to the TerritorY [State] of Alaska: Provided, That
%roups of Indians in"Alaska not heretofore recognized as bands or tribes, but
aving a common bond of occupation, or association, or residence within a
well-defined neighborhood, community, or rural district, may organize to
adopt constitutions and bylaws and 1. Teceive charters of incorporation and
Federal loans under sections 16, 17, and 10 of the Act of June 18, 1934 (48
Stat. 984) st USCS 88476, 477, and 470].

(May 1, 1936, ch 254, § 1, 49 Stat. 1250.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES

References in text:

“Hereafter”” or “heretofore”’, referred to in this section, is probably a
reference to before and after the date of enactment of this section by Act
May 1, 1936.

Explanatory notes:

The bracketed word “State””was inserted on the authority of Proc. No.
3268 of Jan. 3, 1959, 24 Fed. Reg. 81, 73 Stat. cl6, which proclaimed
the admission of Alaska into the Union on Jan. 3, 1959. For Alaska
Statehood Law, see Act July 7, 1958, P. L. 85-508, 72 Stat. 339, which
appears as a note preceding 48 USCS 821.

This section was formerly classified to 48 USCS 8362.

CODE OF FEDERAL REGULATIONS
Bureau of Indian Affairs, Department of the Interior- Surface exploration,
mining, and reclamation of lands, 25 CF R Part 216.
Bureau of Land Management, Department of the Interior- Areas subject to
special mining laws, 43 CFR Part 3820.

CROSS REFERENCES
This section is referred to in 25 USCS 8324.

RESEARCH GUIDE
Federal Procedure L Ed:
19 Fed Proc L Ed, Indians and Indian Affairs 8846:52, 179, 902.

gi74. Continuance of allowances

The Secretary of the Interior is_hereby directed to continue the allowance of
the articles enumerated in section 17°0f the Act of March 2, 1889 523 Stat.
L. 894), or their commuted cash value under the Act of June 10, 1896 (29
Stat. L. 334), to all Sioux Indians who would he eligible, but for the provi-
sions of this Act, to receive allotments of lands in severalty under section 19
of the Act of May 29, 1908 (25 Stat. L. 451), or under any prior Act, and
who have the prescribed status of the head of a family or single person over
the age of eighteen years, and his approval shall bé final and conclusive,
claims therefor to_ be paid as formerly from the permanent appropriation
made by said section 17 and carried on the books of the Treasury for this
purpose. No person shall receive in his own right more than one allowance

283



25 USCS &473

Stat. 984, which appears generally as 25 USCS 88461 et seq. For full 1
classification of such Act, consult USCS Tables volumes.

Explanatory notes:

The bracketed word “ State” was inserted on the authority of Proc. No.
3268 of Jan. 3, 1959, 24 Fed. Reg. 81, 73 Stat. cl6, which proclaimed
the admission of Alaska into the Union on Jan. 3, 1959. For Alaska
Statehood Law, see Act July 7, 1958 P. L. 85-508, 72 Stat. 339, which
appears as a note preceding 48 USCS § 21.

Amendments:

1990. Act May 24, 1990 substituted “sections 4,” for “sections 2, 4,”.

CROSS REFERENCES
Oklahoma Indians as having rights secured to organize Indian tribes under
sections to which reference is made, 25 USCS 8§ 503.
Tribes authorized to be organized with charter allowing participation in
revolving credit fund and other rights secured to organized tribes under sec-
tions to which reference is made in text, 25 USCS § 503.

RESEARCH GUIDE

Federal Procedure L Ed:

19 Fed Proc L Ed, Indians and Indian Affairs 88 46:52, 179, 902.

INTERPRETIVE NOTES AND DECISIONS

1 Congressional intent
2. Recognition by Secretary

1. Congressional intent

Congress did not originally intend statutes gov-
erning organization of new Indian tribes (25 USCS
88473 et seq.) to apply to aboriginal groups in
Hawaii, since, in 1934, when 8473 was enacted,

Hawaii wns territory. Price v Hawaii (1985, CA9’

Hawaii) 764 F2d 623, cert den (1986) 474 US
1055, 88 L Ed 2d 771,106 S Ct 793, rch den (1986)
475 US 1091, 89 L Ed 2d 736, 106 S Ct 1482
Neither Whceler-Howard Act (Indian Reorgani-
zation Act, 25 USCS § 276) nor Oklahoma Indian
Welfare Act (25 USCS §503) applies to Osage
tribe (25 USCS 88 473 and 508), but absent express
legislation to contrary, Osage tribe possesses inher-
ent sovereign power to form constitutional govern-
ment, irrespective of any authority which might
have been granted in those two acts; court would

8i173a. Application to Alaska

not impute to Congress intent to leave Osage as
virtually only tribe of Indians in United States
without general governing body or right to estab-
lish such body. Logan v Andrus (1978, ND Okla)
457 F Supp 1318

2. Recognition by Secretary

By organizing tribes under provisions of Indian
Reorganization Act (25 USCS 88 471 et seq.), ap-
proving their constitutions, and issuing tribal
treaty fishing identification cards to their members
pursuant to 25 CFR Part 256, Secretary of Interior
has recognized Bay Mills Indian Community and
Sault Ste. Marie Tribe of Chippewa Indians
Indian tribes which arc political successors in
interest to Ottawa and Chippewa Nation which
was signatory to treaty of March 28, 1036
United States. United States v Michigan
WD Mich) 471 F Supp 192

Sections 1, 5, 7, 8, 15, 17, and 19 of theAct entitled“An Act to

and develop Indian lands
form business and other

and resources;to extend to Indians the right
organizations;to establish a credit system

Indians; to grant certain rights of home rule to Indians; to provide for
vocational education for Indians; and for other purposes,” approved June
18, 1934 (48 Stat. 984) [25 USCS 88 461, 465, 467, 468, 475, 477, and 479],

282



® FISCAL NOTE #

STATE OF ALASKA BILL NO:  csHB 154(JUD)

1996 LEGISLATIVE SESSION

Revision Date:  sanuary 23. 1996 Dept. Affected:  pubtic safety

Title: An Act relating to actions for state or municipal BRU: Fire Prevention

takings of private property .. .. Component: Fire Prevention Operations

SpOﬂSOf: Representative Kohring

Requestor: House Jud; jiarv COMPONENT SERIAL NO. 0494
EXPENDITURES/REVENU =S: (Thousanc s of Dollars) (inflation not included)

OPERATING FY 97 FY 98 FY 99 FYO0O FY 01 FY 02
PERSONAL SERVICES 260.0 260.0 260.0 260.0 260.0 260.0
TRAVEL

CONTRACTUAL 25.432.3 25.432.3 25.517.8 25.432.3 25.432.3 25.517.8
SUPPLIES 7.5 7.5
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEOQUS 4,345.0 4,345.0 4,345.0 4,345.0 4,345.0 4,345.0

TOTAL OPERATING 3.0,037,3 30.037.3 30.130.3 30.037.3 30.037.3 30.130.3

CAPITAL -0- -0- -0- -0- -0- -0-

CHANGE INREVENUES () <483.7> <483.7> <483.7> <483.7> <483.7> <483.7>
Revenue Code

FUNDING: (Thousands of Dollars)
10c2 Federal Receipts
1003 GF Match

1004 GF 30.037.3 30.037.3 30.130.3 30.037.3 30.037.3 30.1.10.3

1005 GF/Proaram
1006 GF/IMHTIA
Other

TOTAL . 30,03.7,3 30.037.3 30.130.3 30.037.3 30.037.3 30.130.3

Estimate of current year (FY 95) impact: $

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)

The Division of Fire Prevention is a code enforcement agency which
implements and enforces the Uniform Building Code and Uniform Fire Code.

These codes are enforced through a series of activities, including fire
prevention inspections, which locate fire code violations and can lead to
the closure of a building to human occupancy if serious violations are

not corrected.

Prepared By Kenneth H. Lea. Deputy Fire Marshal Phone 465-5522

Division: Fire Prevention Date: January 24. 1996
Approved by Commissioner: 0 Date: [/ a% f/f£
AgenCy: Ronald L. Ottc. Department of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Fa futher daibuion infianaion cl the Govaera's Legdative Clice
RS Repld £



® FISCAL NOTE  »

STATE OF ALASKA BILL NO: CSHB 154(JUD)
1996 LEGISLATIVE SESSION
Revision Date:  January 24. 19% Dept. Affected: Public Safety

The Division locates and eliminates code violations prior to
construction through a plan review process which assures that buildings
are constructed in a manner consistent with the adopted codes; these
include the review of architectural, electrical, mechanical and
specialty shop drawings prior to construction.

If construction of a building is started prior to approval of plans,
the project may be shut down by issuance of a stop work order.

No increase in funding is needed for field operations which would
continue essentially unchanged. Additional costs associated with this
bill would result from payments to owners, occupants, and contractors
as a result of the provisions of this bill.

Sec. 34.50.110 The Division would be required to prepare a full
analysis of the total economic impact of its proposed regulations prior
to adoption. The Uniform Building Code (UBC) impacts all aspects of
building construction. The Division does not have on staff a
professional economist capable of determining the cost of a building
built to the current edition of the UBC versus a building built
according to some later edition of the code.

The number, size, type of construction, occupancy, height, Ilocation of
the buildings are unknown as are such design decisions as the location
of buildings on property or the topography of the building site. The
implementation of the Uniform Building Code results in an indirect
taking by limiting the use of property or requiring additional
construction costs beyond that anticipated by the developer. Given the
numerous design variables enumerated above plus the fact that the UBC
is a performance standard which allows the designer maximum latitude 1in
the selection of means of compliance, 1in all probability no meaningful
figure could be developed.

This function would be required every third year, based on the code
update cycle of the model codes, which are adopted by the Division.

Contractual funds would be required every third year. Based on a
State of Alaska Economist IIl, 1in Juneau, the following cost was
assumed.

Estimated cost: $78,000

Sec. 34.50.120 and .150 Full compensation to parties deprived in part
or in whole of their use and enjoyment of property through a “taking””
must be reimbursed.

Fire prevention inspections routinely fall within the definition of a
“taking””in that such action often results in a deprivation of use or

value.

The value, reimbursable to the owner/occupant, was calculated as
follows.

2



® FISCAL NOTE .

STATE OF ALASKA BILL NO:  CSHB 154(JuD)
1996 LEGISLATIVE SESSION
Revision Date: Jauay4 1956 Dept. Affected:  Rudic Sy

The following assumptions were used based on three year averages of the
above functions.

Inspections per year: 2,028

Violations per inspection: 5 to 10, average 7.5

Correction cost per violation: $0 to $500,000 (Large dollar value
items are relatively rare, $250 per item was assumed for this
calculation).

Correction expense reimbursable to owners per year: $3,802,500

Building closures per year: 12

Duration of closure: 1 day to permanent (Most closures last a maximum
of 60 days). Cost to the property owner-loss of business, loss of
rental income, 1loss of building (Varies considerably based upon the
size of the building, the amount of business conducted in a building
during a given year, and the extent of the closure; 1i.e. the Division
tries to close only those portions of the building directly impacted by
the unsafe condition) $1,000 per day up to the value of the building
which could be millions of dollars. Assumed $1,000 per day for 30

days.
Losses reimbursable to owners and occupants: $360,000

Note: The actual cost of such closures will ultimately be determined
as a result of civil litigation. Additional substantial costs for

attorneys fees and fee reimbursement to the prevailing attorneys are
anticipated, but would be in a fiscal note for the Department of Law.

Sec. 34.50.160 A governmental agency would be prohibited from
requiring an owner to provide plans, reports, or other information
where the governmental agency places a restraint on private property
use. The UBC limits or constrains how building may be constructed.

Plans are reviewed prior to construction. Plans are prepared following
lengthy and involved discussions between the design team and the owner.

In as much as the Division could no longer require that plans be
submitted by the owner, a second set of drawings, specifications, and
calculations would have to be prepared as as-built drawings after the
fact. This would require the presence of a design team on the
construction sight for observational purposes and the subsequent review
of their observations. Features constructed contrary to the code
would be required to be corrected on a change order or retrofit basis
to assure the fire and life safety of the building and its occupants.

The above observations and document preparation would closely parallel
the function of the original design teanm. Their costs were used to
estimate the cost of as-built drawing preparation was used for purposes
of determining the cost of as-built drawings.

Plan reviews per year (including automatic fire suppression systems):

972
3



. FISCAL "10TE .

STATE OF ALASKA BILL NO:  CSHB 154(JUD)
1996 LEGISLATIVE SESSION
Revision Date:  January 24. 19% Dept. Affected:  Public Safety

Construction documents typically cost 10-15% of the value of a project.
The most recent statewide construction figure available was for FY 91,
that year plans reviewed by the Division was for buildings representing
$203.3 millions. An average plan preparation cost was calculated at
12.5%.

Total contractual cost for preparation of design documents:
$25,400,000

An additional unknown expense would most probably result from errors
detected in the owner/occupants design assumptions. These would have
to be corrected by the owner prior to occupancy of the subject

building.

The actual figure could be expected to have increased beyond this level
based on normally expected increases 1in construction costs and
construction starts.

Stop Work Orders-73

Where construction has begun and is proceeding without prior plan
review, construction isshut down until such time as code compliance
can be verified. Costs incurred by the developer include labor costs,
ixiterest on construction loans, disruption of construction schedules
and possible fees for late completion. Stop work orders tend to be on
smaller projects, in as much as most larger firmsare aware of and
follow code requirements.

The use of stop work orders would change under this bill. Where it
previously occurred where construction started without plan review, it
would probably have to be used to stop work which was proceeding
contrary to the UBC, thereby limiting the amount of construction which
is improperly built and subject to abatement.

Work force idled: 1 -5 workers; assume 2.5 workers.

Man hours lost per day: 8 to 12 hoi rs per day, assume 10 hours per
day. Cost per hour/per worker: $20.00 (most small projects are not
Union or Bacon-Davis projects).

Stop work duration: 1 day to 60 days; assume an average project hold
of 5 days.

Cost of stop work orders: $182,500

The Division currently collects a plan review fee which is deposited to
the General Fund. This sum would no longer be collected under this
bill.

Loss to the General Fund (FY 95): $483,767

This loss must be made up from the General Fund to the sum of $292,300.
The program receipts received from the plan review function have been
reappropriated to the Division for personal services ($260.0) and
contractual ($32.3).

4



. FISCAL NOTE .

STATE OF ALASKA BILL NO:  CSHB 154(JUB)
1996 LEGISLATIVE SESSION
Revision Date:  January 24. 19% Dept. Affected:  Public Safety

The; Division would have to conduct business in radically different
ways. Since most operations are conducted in compliance with Title 13
of the AAC, the regulations would have to be revised. The cost of our
most recent regulations package, exclusive of personnel costs, was
approximately $15,000. This was evenly split between contractual
(postage, advertising, reproduction costs, etc.) and supply (letter
head, envelopes, code books, etc.).

Sec. 34.50.170 The State of Alaska 1is responsible for compensating
municipalities for takings which they are required to perform by state
law. The Division of Fire Prevention sets minimum state fire and life
safety codes which other jurisdictions must meet as a minimum. An
additional unknown financial liability would arise.

Sec. 9 of the bill now states that this act will not be retroactive,
this will have no impact on the fiscal note previously prepared.



FISCAL NOTE

STATE OF ALASKA
1996 LEGISLATIVE SESSION

Department Affected:

BILL NO.

CSHB 154 (Jud)

Environmental
Conservation

Revision Date: 27-Jan-96
Title: Regulatory Takings
Sponsor: Kohring
Requestor: (H) Jut

OPERATING EXPENDITURES FY 97 FY 98
PERSONAL SERVICES 191.5 201.5
TRAVEL 100 10.0
CONTRACTUAL 200.177.0 200,177.0
SUPPLIES 3.0 3.0
EQUIPMENT 15.0 00
LAND&STRUCTURES 00 00
GRANTS,CLAIMS 00 0.0
MISCELLANEOUS 00 00
TOTAL OPERATING 2003965 2003915
[CAPITAL EXPENDITURES" "aoT "oUT
CHANGE IN REVENUES( "Of W
FUND SOURCE

1002 Federal Receipts 0.0 0.0
1003 GF Match 0.0 0.0
1004 GF 120,237.9 120,234.9
1005 GF/Program Receipt 0.0 0.0
1006 GF/MHTIA 0.0 0.0
1052 Oil Response 80,158.6 80,156.6
TOTAL 200,396.5 200,391.5
Estimate ofany current year (FY96) costr S 0.0
POSITIONS:

FULL-TIME 3 0
PART-TIME 0 0
TEMPORARY 0 0

ANALYSIS

Personal Services includes three positiore:
This group would evaluate any proposedaction to determine full costs to the public and identify alternatives.

economic skills are needed.

Please see attached page.

Prepared by: Larry Jones

Division:

(Attach a separate pagp ifnecessary.)
Environmental Specialist 3, Environmental Health Officer 3, and an Economist 2.
Both techical
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2004015 2004115 2004215
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0 0 0
0 0 0
0 0 0
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Fiscal Analysis CSHB 154 (Jud)

This legislation would require the Department of Environmental Conservation undertake three
findings before adopting, amending or repealing any regulation or taking any action under a
regulation:

Finding One. The proposal must be in response to real and substantial threats to the public
health and safety, must be designed to significantly advance the purpose of health and safety and
may not exceed the minimum action necessary to respond to the real and substantial threat.

Finding Two. Each proposal must be accompanied by a full analysis of the total economic effect
of the regulation, amendment or repeal.

Finding Three. Each proposal must be accompanied by a full economic effect of all reasonable
alternatives to that which isproposed.

The bill would prohibit the agency from adopting, amending or repealing a regulation that
reduces the value of either personal or real property, or places a restraint on that property 3 use to
achieve a public benefit unless the agency compensated the owner for the value lost or the
property that could not be used, even ifthe government action is temporary (that is, the owner
would get the full use of his property back). The state must also reimburse a municipality for the
full costs of compensation ifa municipal action governed by this legislation was the result ofa

state requirement, such as the 1/M program.

An exemption to the requirement for compensation iswhere the regulation is necessary to avoid
or correct a public nuisance. However, the economic analyses would still be required. Also, it
appears a government agency order that resulted from a violation of law (which would include
statutes, regulations, and permit stipulations) isnot a government action. Because all of DEC 3
regulations and permit stipulations are based on statutory law, itisunclear ifany DEC action to
enforce those regulations would be a government action.

In any case, whether or not a “government action,”the agency would have to pay for any plans,
reports or other information used to adopt a regulation or place a restraint on private property use

It is difficult to assess the full economic impact to the department of this requirement.
Presumably, DEC would have topay for 1) contaminant monitoring by private water systems
which stems from a federal requirement and are intended to ensure the safety of the drinking
water; 2) emission testing of vehicles to meet the federal Clean Air Act requirements; 3)
purchase and installation of best available control technology for stationary air emissions, again
to meet federal Clean Air Act requirements; failure to meet those requirements would result in
the loss of federal highway funds; 4) contingency plans required of oil shippers, storage fecilities,
and producers; 5) dike liners required for tank farms to contain a release; 6) Plans of Operation
required of seafood processors; without this or a similar plan, exporting to Japan and Europe
would cease, as would exports to other states by 1997 when the federal requirement for a similar
plan takes effect; and 7) water quality monitoring of shellfish growing areas; without this



monitoring, shellfish can»t be sold interstate.

The estimate in the contractual line of our fiscal note isjust that - an estimate and is intended to
show primarily the costsfrr studies or reports such as those listed above, the costs of municipal
implementation of DECfcprograms or statutory requirements that fall under DEC’s authorities.

We have also included $$7.0 to cover the costs of two assistant attorney generals in the
Department of Law to asst the Department with challenges to the findings, determinations of
whether or not a “takingTtad occurred, and determinations of compensable values.



% %
FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 154(JuD)
1996 LEGISLATIVE SESSION

Revision Date: 1/17/96 Dept. Affected: Office of the Governor
Title: "An Act relating to actions for state or municipal BRU: Office of Management & Budget
takings of private property or for certain violations; relating to state ..Component: Governmental Coordination

Sponsor; Representatives Kohring, Rokeberg, Kott, K e I 1y

Requester: House Judiciary COMPONENT SERIAL NO. 18
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 100 FY 01 FY 02
PERSONAL SERVICES 64.2 66.4 68.3 70.3 72.6 75.1
TRAVEL 8.4 8.4 8.4 8.4 8.5 8.5
CONTRACTUAL 49.2 49.2 49.2 49.2 49.3 49.3
SUPPLIES 1.0 1.0 1.0 1.0 11 11
EQUIPMENT 14.5 0.0 0.0 0.0 0.0 0.0

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOQOUS 6,600.0 6,600.0 6,600.0 6,600.0 6,600.0 6,600.0
TOTAL OPERATING 6,737.3 6,725.0 6,726.9 6,728.9 6,731.5 6,734.0

CAPITAL EXPENDITURES | |

ICHANGE IN REVENUES ( ) | | |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts t
1003 GF Match

1004 GF 6,737.3 6,725.0 6,726.9 6,728.9 6,731.5 6,734.0

1005 GF/Program Receipts
1037 GF/Mental Health

Other
TOTAL 6,737.3 6,725.0 6,726.9 6,728.9 6,731.5 6.734.0

Estimate of any current year (FY96) cost: $ 0.0

POSITIONS

| FULL-TIME 1 1 1 1 1 1
1"ART-TIME

| TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Sec. 6 of the bill adds requirements to AS 34.50.110 that restrict government action. This addition requires
that whenever a governmental entity prepares regulations it must include a statement that contains a full
analysis of the total economic effect of the regulation and an identification of the manner h, which the proposed
regulation will substantially advance the purpose of protecting public health and safety. The Division has
determined that the most efficient means to meet the new requirement would be to contract with an 3conomic
consultant. The consultant would prepare the statement and analysis required under AS 34.50.110. The fiscal
impact to the Division is based on the average of three regulatory projects per year that would require one week
of an economic consultant's lime per project. The inflation rate is based on current revenue forecasts.

Sec. 6 of the bill adds requirements to AS 34.50.120 that specify that a governmental entity may not take
action that results in a taking of private property unless the governmental entity pays full compensation for the
taking to the owner of the private property. As a part of determining whether a project is consistent with the
Alaska Coastal Management Program, the Division routinely places conditions on consistency determinations to
ensure that the standards of the ACMP (6 AAC 80) and the enforceable policies of district coastal management

Prepared by: Diane Mayer -/ Phone: 465-3562
Division: Governmental Coordination Date: 1/30/96
Approved by Commissioner: Jim Ayers, Chief of Staf Date:

Agency: Office of the Governor
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CSHB154(JUD)
Hscal analyas continued Page 2

programs are met. The Division database does not currently maintain data that provides
exact numbers of all projects affecting private property where conditions that could be
considered a “taking”’are imposed. Therefore, the following analysis provides an
estimate of costs to the Division to meet this new requirement.

To estimate costs for this fiscal note, the Division utilized data concerning consistency
reviews for projects inwetlands, which are often privately owned. Wetlands projects can
also include tidelands, which are owned by the State, but since there are other projects on
private lands that do not include wetlands where we do not have specific data, we are
using the number ofwetlands projects as an esumate. During FY 95, the Division
conducted 164 project reviews that required wetlands permits. Of these review, 67% (or
110 projects) contained conditions in the final consistency determinations. Although
some of the conditions contained in the determination may not constitute a “taking”under
this bill, the projects that contained stipulations are used as an estimate to determine costs
of complying with this proposed legislation.

Also lacking iseasily obtainable data on the numbe ; ofacres involved in each project and
the location of the projects. While this information iscontained inour review files, a
laborious hand-search would be requi ed to get specific information. Also, even ifwe
obtained this information, our filesdo not contain information on the value of the
wetlands. As such, the potential cost to the Division to compensate for a taking isvery
difficult to ascertain.

For purposes of estimate only, we have assumed that each wetlands fill project involves
an average of 2 acres of fill, and that stipulations placed on these acres could constitute a
taking as defined by this bill. Further, we acknowledge that there will be enormous
variability in the value of property based on location and site-specific characteristics, but
will use an average land value of $30,000/acre. Therefore, under these assumptions, the
cost to the Division to compensate for takings as a result of stipulations contained in
consistency determinations would be $6,600,000 annually.

In order to coordinate all the additional work required to address takings issues, the
Division estimates the need for a full-time Range 20 staffperson and associated costs to
oversee the additional tasks associated with meeting the requirements of this legislation.
Included in the costs for a fiill-time staffperson are monthly trips to Anchorage to attend
multi-agency project meetings; review project files, or conduct site visits. Anchorage Is
selected as a representative location ofaverage travel costs. While itis likely some of the
Division 3 action may end up in litigation, we have not included additional costs for
attorney services, assuming that the Department of Law isaddressing this potential cost

separately.



@ FISCAL N O #

STATE OF ALASKA BILL NO. CSHB154(C&RA)

1996 LEGISLATIVE SESSION
Revision Oate: I5-Jart-96 Ot Affected Natural Reiourcea

Title: Regulatory tzking of privete property BRU Reeource Daveloprrent
Compout Forest Mt &Develgorent

Sponsor. Representatives) Kahring Rokelerg Katt

Requestor Conrponent Serial No 435

CPERATING EXPENDITURES FYQ7 mi "FY90 FY® FYUO Y01
PERSorUI servicEs
TRAEL

QONTRACTUAL 200.500.0 400000 40,00Cj0 400000 400000
SUPPLIES

PVENT

&STRUCTURES
GRANTS A AIMB

MSCHLANEOLB
TO7ACTIPERATING 200.060.Fl 40,0000 40.000.0 40,0000 400000

| CAPITAL EXPENDITURES W W W w W
FCFANG MW RI-VENUES (| W W W W W

100 Feckral Receipts
1008 GF Mach

1005 CHProgram R
1008 G Feceips
TOTAL = <200.000.0 40,555.0 40,0000 45,505.0 400000

Estinete of any current year (FY90) coat: $ Nore
PCSITIONS
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ATTACHMENT FOR
FISCAL NOTE CSHB154(CRA)
April 28, 1995

Sec. 34.50.250(a) defines taking in terms such that the provisions of the Alaska Forest
Resources and Practices Act as revised in 1990 requiring private landowners to leave
66 foot buffers along certain defined waterbodies (AS 41.17.116) would now be
considered a taking:

AS 41.17 as now written and enforced by this ac{;ency provides for a process of
selective removal of many of the most valuable trees within these 66 foot buffers,
however 90 percent or more of all trees within these buffer areas on.hundreds of miles
of protected waterbodies on private lands throughout the state remain standing. The
harvest of these trees is now prevented by AS 41.17. The estimated value of these
trees to the private landowners, who are primarily native village and regional

corporations, would be inthe hundreds of millions of dollars at today's prices.

EXAMPLE OF IMPACT
Sec. 34.50.250(9)...Buffer Zones

Last year an ANCSA village corporation, Klawock Heenya Corporation, told the board
of forestry that they had Iéit an estimated $20 million worth of standing timber in the 66
foot riparian buffers required by AS 41.14.116 on Type A water bodies. Village,
corporations received 23,040 acres. Regional corporations like Sealaska received
hundreds of thousands of acres. Forestry has received advice that the variation
process (AS 41.17.087) in which any tre€ can be logged if dom? so would not cause
significant harm keeps the requirement to leave trees standing from being a taking.
our %uess would be that if HB154 were enacted and sg;ned into law the requirements
which would protect fish habitat and water quality would continue to be in law. For
example, the 10 habitat components in AS 41.14.115 would still be the test for
determining which trees can be removed from buffers. However, if the state had to pay
for those trees the value of the trees would certainly run into hundreds of millions of

dollars.

FISCAL IMPACT OF CSH8154(CRA? o _

The fiscal impact of implementation of this legislation is difficult to determine, however,
it is anticipated that the cost to the agency will be inthe hundreds of millions of dollars.
We estimate the first year cost of the hill to be approximately $200 million dollars to
cover compensation for emstmg buffers, and the jestimated cost to be incurred over the
out-years to be approximately $40 million per year.

Sec. 34.50.110(62 states Nthe source, of all compensation is the budget of the ,
governmental entity that took the action that resulted in the taking." “The language is
not entirely clear, however, this appears to imply that this becomes a viable purpose for



9 9

money normally appropriated within the agen_cP/'s operating budget. The operating
budgét would first fund the purposes of this bilf; then fund Teqular operating programs.
The Forestry operating budget is approximately $7.6 million dollars, which'includes
funding for fimber salés, Forest Practices Act and fire pre-su%pressmn. If the emstmg
operating dollars were required to fund the ﬁ)urposes of CSHB154(CRA), there woul
essentially be a shut-down of business, with no funding left for timber sales, forest
practioes or fire pre-suppression.  Furthermore, an estimated additional $40 million
would be required to fund this bill on an annual basis.



FISCAL NOTE

STATE OF ALASKA ® BILLNO® CSHB 154(CRA)

1996 LEGISLATIVE SESSION

Revision Dete: Dept. Affected PUblic Safety

Title:  Regulatory Taking of Private Property BRU: Fire Prevention

Conmponent: Fire Prevention Operations

Sponsor:  Representative Kohrine

Requestor: _ House Judiciary COVPONENT SERIALNO - 0
EXPENDITURESREVENU ES: (Thousands of Dollars) (inflation not included)

OPERATING Fy 97 FY 98 FY 9 FYQ0 Fy Fy 02
PERSONAL SERVICES 260.0 260.0 260.0 260.0 260.0 2600
TRAVEL

CONTRACTUAL 25.432.3 25.432.3 25.517.8 25.432.3 25.432.3 25.5178
SUPPLIES 75 7.5
EQUIPNVENT

LAND & STRUCTURES

GRANTS. CLAIVE

MISCELLANEOUS 4.345.0 4,345.0 4,345.0 4.345.0 4,345.0 4.345.0
TOTAL OPERATING 30.037.3 30,0373 . 301303 ... 00373 300373 . 30,1303 !
CAPITAL -0 -0 -0 -0 -0 -0
GANENBANES

( G%b <483.7> <4837> <4837> <4837> <4837> <483 7>

FUNDING: (Thousands of Dollars)
1002 Federal Receipts

1003 GF Mttch

1004 GF 300373 30037 3 30.130 3 30037 3 300373 0103 1

1005 GHPrograrr>

1006 GHIVHTIA

Other

TOTAL 300373 300373 01303 300373 30,0373 _  30,130.3
Estimate of current year (FY 95) inpact: S
POSITIONS:

RULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 01
ANALYSIS: (Attach a separate page if necessary.)

Sec the attached, pages 1 -4.

Prepared By Kenneth H Lea. Deputy Fire Marshal PI’DI’E 465-5522

Division: Fire Prevention Date:  January 13 19%

Approved by Commissioner: : Q Date: / M/\C

Agency: Ronald L. Otte. Department of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
Far futher ddrbution inanaioncl tre Govara’s Legdative Glice
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FISCAL NOTE

STATE OF ALASKA BILL NO: cSHB 14
1996 LEGISLATIVE SESSION
Revision Date:  sanuary 1s. 1996 Dept. Affected:  pubiic safety

ANALYSIS CONTINUED:

The Division of Fire Prevention is a code enforcement agency which
implements and enforces the Uniform Building Code and Uniform Fire Code.

These codes are enforced through a series of activities including fire
prevention inspections which locate fire code violations and can lead to
the closure of a building to human occupancy if serious violations are
not corrected.

The Division locates and eliminates code violations prior to construction
through a plan review process which assures that buildings are
constructed in a manner consistent with the adopted codes; these 1include
the review of architectural, electrical, mechanical and specialty shop
drawings prior to construction.

If construction of a building is started prior to approval of plans, the
project may be shut down by issuance of a stop work order.

No increase in funding is needed for field operations which would
continue essentially unchanged. Additional costs associated with this
bill would result from payments to owners, occupants, and contractors as
a result of the provisions of this bill.

Sec. 34.50.120 The Division would be required to prepare a full
analysis of the total economic impact of its proposed regulations prior
to adoption. The Uniform Building Code (UBC) impacts all aspects of
building construction. The Division does not have on staff a
professional economist capable of determining the cost of a building
built to the current edition of the UBC versus a building built according
to some later edition of the code.

The number, size, type cf construction, occupancy, height, location of
the buildings are unknown as are such design decisions as the location of
buildings on property or the topography of the building site, Fhe
implementation of the Uniform Building Code results in an indirect taking
by limiting the use of property or requiring additional construction
costs beyond that anticipated by the developer. Given the numerous
design variables enumerated above plus the fact that the UBC is a
performance standard which allows the designer maximum latitude in the
selection of means of compliance, in all probability no meaningful figure
could be developed.

This function would be required every third year, based on the code
update cycle of the model codes, which are adopted by the Division.

Contractual funds would be required every third year. Based on a State
of Alaska Economist Ill, 1in Juneau, the following cost was assumed.

Estimated cost: $78,000

Sec. 34.50.130 and .160 Full compensation to parties deprived in part
or in whole of their use and enjoyment of property through a “taking”’
must be reimbursed.



FISCAL NOTE

STATE OF ALASKA BILL NO: csHB 14
1996 LEGISLATIVE SESSION
ReV|S|On Date January 18. 1996 Dept AffeCted Public Safety

Fire prevention inspections routinely fall within the definition of a
“taking”’in that such action often results in a deprivation of use or
value.

The value, reimbursable to the owner/occupant, was calculated as follows.

The following assumptions were used based on three year averages of the
above functions.

Inspections per year: 2,028
Violations per inspection: 5 to 10, average 7.5
Correction cost per violation: $0 to $500,000 (Large dollar value itenms

are relatively rare, $250 per item was assumed fcr this calculation) .
Correction expense reimbursable to owners per year: $3,802,500

Building closures per year: 12

Duration of closure: 1 day to permanent (Most closures last a maximum of
60 days) . Cost to the property owner-loss of business, loss of rental
income, loss of building (Varies considerably based upon the size of the
building, the amount of business conducted in a building during a given
year, and the extent of the closure; 1i.e. the Division tries to close
only those portions of the building directly impacted by the unsafe
condition) $l,000 per day up to the value of the building which could be
millions of dollars. Assumed $1,000 per day for 30 days.

Losses reimbursable to owners and occupants: $360,000
Note: The actual cost of such closures will ultimately be determined as
a result of civil litigation. Additional substantial costs for attorneys

fees and fee reimbursement to the prevailing attorneys are anticipated
but would be in a fiscal note for the Department of Law.

Sec. 34.50.170 A governmental agency would be prohibited from requiring
an owner to provide plans, reports, or other information where the
governmental agency places a restraint on private property use. TheUBC
limits or constrains how building may be constructed.

Plans are reviewed prior to construction. Plans are prepared following
lengthy and involved discussions between the design team and the owner.

In as much as the Division could no longer require that plans be
submitted by the owner, a second set of drawings, specifications, and
calculations would have to be prepared as as-built drawings after the
fact. This would require the presence of a design team on the
construction sight for observational purposes and the subsequent review
of their observations. Features constructed contrary to the code would
be required to be corrected on a change order or retrofit basis to assure
the fire and life safety of the building and its occupants.

The abcve observations and document preparation would closely parallel
the function of the original design tean. Their costs were used to



FISCAL NOTE

STATE OF ALASKA BILL NO: CSHB 14
1996 LEGISLATIVE SESSION
Revision Date:  January 18 1% Dept. Affected:  Public Safety

estimate the cost of as-built drawing preparation was used for purposes
of determining the cost of as-built drawings.

Plan reviews per year (including automatic fire suppression systems):
972

Construction documents typically cost 10 - 15% of the value of a project.
The most recent statewide construction figure available was for FY 091,
that year plans reviewed by the Division was for buildings representing

$203.3 millions. An average plan preparation cost was calculated at
12.5%.
Total contractual cost for preparation of design documents: $25,400,000

An additional unknown expanse would most probably result from errors
detected in the owner/occupants design assumptions. These would have to
be corrected by the owner prior to occupancy of the subject building.

The actual figure could be expected to have increased beyond this level
based on normally expected increases in construction costs and
construction starts.

Stop Work Orders-73

Where construction has begun and is proceeding without prior plan review,
construction is shut down until such time as code compliance can be

verified. Costs incurred by the developer include labor costs, 1interest
on construction loans, disruption of construction schedules and possible
fees for late completion. Stop work orders tend to be on smaller

projects, in as much as most larger firms are aware of and follow code
requirements.

The use of stop work orders would change under this bill. Where it
previously occurred where construction started without plan review, it
would probably have to be used to stop work which was proceeding contrary
to the UBC, thereby limiting the amount of construction which 1is
improperly built and subject to abatement.

Work force idled: 1 -5 workers; assume 2.5 workers.

Man hours lost per day: 8 to 12 hours per day, assume 10 hours per day.

Cost per hour/per worker: $20.00 (most small projects are not Union or
Bacon-Davis projects)

Stop work duration: 1 day to 60 days; assume an average project hold of
5 days.

Cost of stop work orders: $182,500

The Division currently collects a plan review fee which is deposited to
the General Fund. This sum would no longer be collected under this bill.

Less to the General Fund (FY 95): $483,767
4



FISCAL NOTE

STATE OF ALASKA BILL NO: CSHB 1A
1996 LEGISLATIVE SESSION
Revision Date:  January 13 19% Dept. Affected:  Public Safety

This loss must be made up from the General Fund to the sum of $292,300.
The program receipts received from the plan review function have been
reappropriated to the Division for personal services ($260.0) and
contractual ($32.3).

The Division would have to conduct business in radically different ways.
Since most operations are conducted in compliance with Title 13 of the
AAC, the regulations would have to be revised. The cost of our most
recent regulations package, exclusive of personnel costs, was
approximately $15,000. This was evenly split between contractual
(postage, advertising, reproduction costs, etc.) and supply (letter head,
envelopes, code books, etc.).



( FISCAL NOTE a
STATE OF ALASKA A BILL NO. G5
1995 LEGISLATIVE SESSION SR
TrﬂeSlon Regulatory Takang o Pivate Proparty ’ % AL

Copoet AL

mér. o %ﬁ) ot COVPONENT SERIALND

Expenditures/Revenues

TRAE

CAPITAL EPENDITURES 00 00 00 00 00 00
ICHANGEIN REVENLES ( ) 00 00 00 00 00 00
ANDSOURCE (Thousancs of Ddllars)

104 G- _ 1100 1100 1100 1100 1100 1100

Cer
TOIAL
Estinmate of any current year (FY%5) cost: S 0.0

PCBITIONS
AULL-TIME ol 1 1 1 | 1

PART-TIVE
TEVPCRARY

ANALYSIS (Attach a separate page if necessary)

Finite costs tor the enactment of CSHB 154(CRA) are difficult to determine. Based upon the Departments estimate of 8-10 regulation
projects/year and the requirements of 34.50120a., increased staff time would be required to research and prepare the required
statement. An increase in the number of hearings is anticipated. The Bill appears to provide for a citizen to request a regulation
adjustment, and that the request be granted by the agency, unless the agency can provide proof that the request should not be
granted. There is no burden upon the individual to justify the request. Potentially, the burden would fall upon this Department to prove
to oil companies that existing tax regulations do not 'take' more than statutes authorize; that Child Support Emorcemerit actions are
authorized in all cases and garnishment is legal: that Income lost as a result of not allowing liquor to be sold In Alocation that sells pull-
tabs is not reimburseable; that garnishment of APFD is not reimburseable; and that ABC Board reulatory actions should not incur
fiscal liablity. This Department believes that CS H8154(CRA) as wntten is onerous and oppressive, and in its broad scope will inhibit
fair and equal application of existing regulations, and will deter implementation of regulations supporting new Statutes. This regulation
is not limited to the seiziure of 'real property,” but, as drafted would include personal property such as Permanent Fund Dividend's or
bank accounts.

Personal Services: 1 Range 21 Regulation Specialist (* Minimum anticipated)

Travel: Additional Board meetings/investigatory i/avel (additional funding may be required)

Contractual: Additional Public Hearings/pufyigatipns (adfllional funding may be required)

e

Approved by Commissioner:

Agency:
PREPARER TO %OV DE&M&%M&{)&f%:ES T0 G%Eé%al\]l\%PC'mS(ELEGISLATIVE OFFICE
(Rev 1094 BisoXsDBR Pp 1df 2



ALASKA STATE LEGISLATURE

Interim Session:
600 East Railroad Avenue State Capitol Building, Room 428
Wasilla, Alaska 99654 Juneau, Alaska 99801-1182
(907)373-1842 (907)465-2186
Fax (907)373-4729 Fax (907) 465-3818
REPRESENTATIVE VIC KOHRING
DISTRICT 26

MEMORANDUM

April 15, 1996

To: Rep. Brian Porter
Chair, House Judiciary

From : Vic Kohring

Subject: CSforHouseBill 154

Per your request, | have outlined, the cha,n[qe_s to the new version of
HouSe Bill 154, my "regulatory takings" legisfation.

L. Replaced language for "governmental entities” with “state
regulatory a?ency'. This removes boroughs, municipalities and
cities from the government agencies to” which this legislation
would apply.

2. Replaced "government action" with "permit, certification,

approval, or other authorization required for proposed land

use". This removes the vague wording in the previous version.

3. Changed the "time for bringing action" from five the three
years.

4, Changed the compensation value to fair market value. This
removes the ability for an appraiser to submit an deflated
appraisal. This also removes speculative suits for proposed
uses, since fair market value is based on current area
composition,

5. Removed "forest products" from the definition of read Property.

This removes the annual permitting for timber buffer zones
from being effected.

Wasilla « Fairview Loop * Eklutna « Peters Creek



6. Changed the loss in value threshold from 20% to 30%.

1. The section_titled "Principles for Government Action" has been
removed. This section said that assertions of threats to public
health and safety were not enough tojustify a taking.

8. The section titled "Inaccessible Property” has heen removed.
This section said that compensation had to be paid for a loss of
access that created a loss in value of more than 20%. This
means

9. The section titled _"Adjustment of Value for Property Tax" has
been removed. This “section said that munic'palities must
adjust the valuation of the property for taxation purposes.
Under the new version, a person will"be allowed to appeal the
tax valuation using existing methods.

| believe this new version of HB 154 answers all concerns. pre_vmusl?/
brought forth during public testimony. The claim that litigation will
floyrish is unfoundeéd. Of the four states that have enactéd takings
legislation with compensation, there has been only one lawsuit.
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AMENDMENT
OFFERED INTHE HOUSE BY REPRESENTATIVE FINKELSTEIN
TO: CSHB 154

Page 5, line 4 after "property"

Insert ", unless the action is necessary to avoid or

correct a public or private nuisance”
Page 5, line 7 after "property"

Insert ", unless the action is necessary to avoid or
correct a public or private nuisance"



OFFERED INTHE HOUSE
T0: CSHB 154
Page 5, line 5
Delete "30"

Insert "60"

AMENDMENT

BY REPRESENTATIVE FINKELSTEIN
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’a{ﬁEtPee state refused to let loggers cut
xt ,fb.:a7salmen stream, should it
pay for thejtrees left standing?

Ifa city council told a landowner not .to.
build a fast-food restaurant in.a Residen—
tial neighborhood, should the government
have to pay her for the lost land value?

If a. oordugh govern—
ment told waterfront land-

.owners they /could not
build on the edge of a lake
because that would spoil
the ,view for everyone,
should they be reimbursed
for the,lost use of their
land? .
;The answers are yes,
yes and yes, according to
Hep. Vic Kohring, fresh- Kohrina , ,,

require the government to pay landown—
ers.w bW reflations significantly"dimin-
ish tbe;vali],or theirj>ropertySovera-
menf.regulation "has systematically erpded

Alaska 1into a nationwide "debate
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Anti-regulation law
costly, critics warn

B.SNEVE RIHEHART
ély ews repbrter

If the state refused to let loggers cut
trees next to a salmon stream, should it
pay for the trees left standing?

Ifa city council told a landowner not to
build a fast-food restaurant in a residen
tial neighborhood, should the government
have to pay her for the lost land value?

If a;bordugh govern—
ment told waterfront land—
owners they copld not
build on the edge of.a lake
because that would spoil
the. view for everyone,
should they be reimbursed
for the lost use of their
land?

The answers are yes,
yes and yes, according to
Rep. Vic Kohring, fresh- .
man Republican from Wa-
silla and author of a proposed law tc
require the government, to pay landown
ers when regulations significantly dimin
ish the value of tbeir property. Govern
ment regulation has systematically eroded
people 3 rights to use their property as
they desire, he said.

The answers are no, no and no, accord—
ing to critics, who worry that such a la
could tie government in knots and ﬁ:
neighbors against each other.

Kohringts bill, HB 154, has" "brought
Alaska into a nationwide debate about
property rights and government regula—
tions. The issue grabbed a high profile as
part of congressional Republicans*“Ton—
tract With America’” last year, but
mso-called,“fegulatory takings”” laws have
been introduced in dozens of state legisla—

ifwiwent years and have,a;f?/ssed in

In one bf the most publidfcCd cases, the
ishingtpn legislature passed a takings
law, only to nave voters dump it with a
*Lrendum last fall. £..... ........
he fate of the Alaska proposal is
fain. It didn T get very far when
gcndi last year, but has drawn 10
more co-sponsors this session, for a total
of 11, mostly frdip the BepubRcan Majori—
ty. As. It gate; also has



fo exercise

thifr

contention is this is a

tom tat.andtpeopl should

pghe |
PoI]Ht

tag's

i



c ==
emm..lu.mOdmm = ..l..lant I—ND
gam0|_e|hcnd|aWVnHa =D md.O.KW JFa—
aumﬂuWOOAanw.W&'mnlhmmn.%n Saem mdun_ﬂu,/..lr
=S N SESS = nn_h.vd R = — 5 —
LS TS O— U.I.Sqm O S g — O La> Cen..ln_&l..l...anO
et SIS S <] awanek_| 0] .|Cﬂ|VfS|
d_H.w%huuwnwrﬂnaClmn_nb , %munw.mnrsehm O .;PaneUQwHDmnaoOeeev .
SEESS0EST ESTSESES S nummkmqu.MCﬂlwkﬁhmvoﬁ =
o= nS == I =E . — C&GCHW[IG — ==
OJ.wmmM_OHpavl EnSdU“a E=Tos] D =n[e = =
o © [ (1= Cc— .m..ng nqon\uﬂ_w ..ren (@) SUDM\...._I:LIHun 1 )
oy = — — w) ==D — D
== cQ c DO Pt Yol D o
= ow - —) D nnm.ﬂunse unnﬂbs W (O o= h%dr
— 4 o -_ ) =D — < LDNLC Ots rsrn = <=5 5
= cECS WA_nl.nhU S = O A== ODLES ao o= s D
D =< = S === o Pv..n_l‘,.mm.n_.w..l.vn,l0m |I.h”nc.|m =T S =<
= Q' @ == aqne|nr = =BT C VoL == Vaunm.lrzlm B= < <
= 2= =l (2 Oﬁmwb._nmam%me = Oue &ruaandnuevVulmlw.nIUVb‘Oweo =1 NP
Sc8a & o5 Baod: s o = s Paqum%nmw%m =SRES
— | — — [
S%.Plueawf n_V.v.hM.II.L .WWV ..I.kODlm.n_.Ilep — Solbse .f.“l..“.an_..nue - nnUQLLna.”m.n._aU = o
LN euwlvl_/_pm 2 P ] = o O mﬂ'ncm |Wn0|.n == - =3 <3
anCOT.nC..AW o= .uno.nnnumoo = = = == ano™ tmnlﬂdee ' * -
ene..“.| =9, = o= Cmmu[.”PS| — =55 <2, < s = = = . <
S-=o55 =2 Svo_ =8 = = 32 Zon s S 85 SS=5 S9== Foud ~ -
W= =SI=ts = aft mkuhub L S = % = == n_.b.nas =t L=
H—28 ] dw\nug = = m.w.m|n..l . D <& L S=s2 ==
o acrpv..l.rrl =S MIeg et <=== .”rswmoe Sa D P tFUbh
=235 SO=SH= SosD LS8 Wpannvmwwttac ~ZH= e =y
== 2_— = | > — S — @ nla.w|enb — = ..H..nb..n%ue I||m,_wn
DT SDS v: o Hhe= oo ..I.naT.n — > ===
eem_lwdwnﬂbma[..l o> = == — Ornnssm AaU_Lr;WJ =2 trlaom
nqw[nd <) mun%u S ...Ue.naWz nn_n.v Cl..ﬂ.u..wulrr%|.0.m93|9|poer W.Uhum mean|
S aSna..nl..veM|Ub === O =8 S5 == <3S 2OV TS =SB A
dswsr O o = o d..n_l..um_l.vé — |ry..Qlwmoa nuzw % Ww»IrenUH S
mu|ee$mmmmnu|trwu CSA=RE S mWanngUer © =353 %sm.%
= = = >< S o < D < = o=
o UOADO.M.%HMHDP»%@MHH ITS .= <Wmmm A,_OSﬁmDUU‘mnw <o Z Dwmnm
& =38 dwewwspy RS o mmrmtdsow wrfﬂ@wgoe%m =Sy
cSTS Oamwm.ﬂw_memsrhnlaw_moon_nuﬂ N HO 1nn_Vu.m|mhnHamDD~u.U| — =
= %%Rﬂ%wmnenemqwm = =
NN — 2 8= 5EH I CE2TECT Hea wE=S =
= coPs byes S ? —
— (&) WV = = o = ol e= m.wmn_n.ucnado.u.rn.uehe Sc=o ) -
=R= o o = =2 DS |g|ecn.Jm — — STs— o S
= D =s3= S c D S 2= DL 5D "S2© cof D DD ow
—O = L s = = - S2 N s Amrrfk%nvm S=as
 lampgt — = Bn? = S=w oS53 it =t5s i SoSe=E S=8BSm ®
== SU=SS g 22 S Se=2 wSse TESEIES, O S o>sSaftasoR
= c o - W..Sﬂlbvu LoD CEmne vn%ln |M_Iumq7 [7pYa B amy TS OO ...ma.wﬂu
O i =2 QL (&) SO 7 =1 ) o o .
L=270 §O2LET S = S s =< 85 o= 8283 g =
£2025 Le=>g9 £ &Mawqanammamfat Sl SoslSre SEog 2355 55 =
e ] ar<s |UeaumU = == D5 Py DN
— — D= 5= valntg D T2 —=8
|T.enVaAUeOu O _28,= SeosTS = == ﬁrODwWCM&QUO.m DOES =T
N= =23 } o e—17p) o ZS%%KreAaaru ...Plver”nnvn.“ eoe:nmomDKHHUSC SHSS oS
> er. — - LS <L Sm%..n_Hw|quunKnbd mv.l.nue.” .OnD.nU S o =8 >
=0+ ~F OO0 S OSoth D.II.T. ge.l.ln SOGmQHEK «©
..-Lb - +—2 S, o IS —><as |v.|U|.eOW e} — coc .S
SV =8 S o B ZSPS%bmsn_KmeDmQLwe[eerttKDMMOEVmUGLSm =Ses 52
S L OO oD Seos DSBS SE rtnu..llﬂukponanlaf. S o =DLB S
— = D o SoSER o= Al =S =S = £ v S5
= O+ eCGC S Eou=S= Do .n_Ou.weasaeKItnx..l_meeQLlw So== EE
e ODOX D === Onla%.ﬂwmmmpnwoa| =To S%dwﬂuneckumn_numpllﬁeno..lh”r =
.Smwx ] — _ PaHWVm Pt = o3 e ewm.ﬁble ypamm = = 0”03|am
28 = o8 SSEsS = SoS=S7o = ,crfsnmwdwwwwe T oEOe__ S
c = = P nn_r.v%m.unadxl.d oD Wdego e v =< P = = —q, S ©
N 2= =oE—5 =Ho Lo o= = ernmmsnnnm| SOOAbmWrOPm__HrCW.n
< = ScDeF 2 VSsS >0 LLO B =2 e = e =
< 35 LS Esss 2 ==S= =5 =OSo=g—cS._ S5 SEIS
SaccBYE =5 c = =2 ° D TobEld S22 * o DS
D= = 05 = Sz8E Dyt T3 SrRs 3 eSS =
.jlrp ea — tnOn\%u W R Onlno elo 3
o rWW UVl.Ilg Iu.  a— —_—— |ﬂﬂmDn_.v|v
==-0 —= YL o= chHocB= ==
8 SozE8s SE3587S52 g
22 © D = oL LZuS o
s.lDuqmun_M = o NIYnM)ase
] R
_so 838 SS o= o
58 S5 5=
o
D oD



Alaska Environmental Lobby, Inc |
Phone: 907-463-3366

P.O. Box 22151 Juneau, Alaska 99802 Fax: 907-463-3312

ALASKA ENVIRONMENTAL LOBBY OPPOSES HB 154

Private property rights are protected by the foundations of our government
(Federal and State Constitution) and over 200 years of judicial precedent
and procedure. From the beginning of governing, decisions are made to
balance the rights of one land owner with the rights of their neighbors, and
the overall responsibility to their community. Land use must be regulated
in a balanced, fair, and deliberative manner for the collective interest. If
we are failing to protect the guaranteed rights of citizens and their

property, we are not the free world democracy we claim to be and we
should correct this.

HB 154 is not a solution to any demonstrated problem. It is an
overreaching piece of legislation that ensures government programs
will be less efficient and more costly. Instead of improving
government, it will add a new layer of bureaucracy, cost local governments
millions, and the State government billions of dollars. It will render useless
the standards that ensure we all have clean air and water, that raw sewage
Is not discharged, that the food we eat is uncontaminated, that we have safe
working conditions, healthy fish stocks, and comfortable neighborhoods in

which to live.

The advocates of this legislation will claim, it doesn't prevent the
government from regulating these behaviors, the government just has to
pay the property owner for restricting their use. Who is this anonymous
government? It is us!

SO, if your community decided that certain types of businesses are not
appropriate in certain locations, could your neighbors asserts, that this
restriction prohibits their use of their land as they want? In the April 20,
1995 memo from Rep. Kohring to Rep. Austerman, the question of "who
decides what is the most profitable use of the land?" "the most profitable
use of any property be it real or personal is best decided by the person who
owns it." If | decide the best use of my land is a bar or liquor store, in
your neighborhood, can | assert that the government can not keep me from
opening my business, unless they pay for n lost future revenue? What
about shutting down my currcnth operating bar. when the communit}
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e rights against the encroaching developers moving in to my former quiet
comer of the Kenai Peninsul. | think this is the wrong approach.

Let's strive for efficient, user-friendly government. Alaska is a diverse
place, with diverse needs that must be balanced. Local governments
struggle regularly to balance the rights of individual property owners
against the collective good of the community. If my neighbor decides to
build a junkyard next-door, that certainly decreases my property value and
poses a serious safety hazard for my children. Do we then pay the
junkyard builder not to build? Do we pay polluters not to pollute? The
shape and growth of every community rightly belongs to that community,
not to one dissatisfied property owner within it.

We all live downstream, downwind or next-door to property where
pollution and other harmful activities have been restrained to protect a Il
of our property values and our collective interest in safe, healthy and
enjoyable communities.
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Alaska Environmental Lobby, Inc o S07-463.936¢

P.O. Box 22151 Juneau, Alaska 99802 Pax: 907-463-3312

ALASKA ENVIRONMENTAL LOBBY OPPOSES HB 154

Private property rights are protected by the foundations of our government
(Federal and State Constitution) and over 200 years ofjudicial precedent
and procedure. From the begmnlng of governing, decisions are made to
balance the rights of one land owner with the rights of their neighbors, and
the overall responsibility to their community. Land use must be requlated
in a balanced, fair, and deliberative manner for the collective interest. If
we are failing to protect the guaranteed rights of citizens and their
property, we are not the free world democracy we claim to be and we

should correct this.

HB 154 is not a solution to any demonstrated problem. It is an
overreaching piece of legislation that ensures government programs
will be less efficient and more costly. Instead of improving
government, it will add a new layer of bureaucracy, cost local governments
millions, and the State government billions of dollars. It will render useless
the standards that ensure we all have clean air and water, that raw sewage
IS not discharged, that the food we eat is uncontaminated, that we have safe
working conditions, healthy Fish stocks, and comfortable neighborhoods in

which to live.

The advocates of this Ie%_islation will claim, it doesn't prevent the
government from regulating these behaviors, the \%overnmentjust has to
pay the property owner for restricting their use. Who is this anonymous

government? It is us!

SO, if your gommur_nt¥ decided that certain types of businesses are not
appropriate in certain locations, could your neighbors asserts, that this
restriction prohibits their use of their land as they want? In the April 20,
1995 memo from Rep. Kohring to Rep. Austerman, the question of "who
decides what is the most profitable use of the land?" "the most profitable
use of any property be it real or personal is best decided by the Eerson Who
owns it."" I | decide the best use of my land is a bar or liguor store, in
your neighborhood, can | assert that the government can not keep me from
opening my business, unless they pay for my lost future revenue? What
about shutting down my currently operating bar. when the community
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decides it should go dry? What about my pom shop? What about my toxic
waste disposal site?

In the letter from Craig Tillery, Asst. AG to this committee, dated January
26, 1996, "under CSHB 154, any restraint on use of private property as a
result of government action, no matter how small or temporary and
regardless of its reasonableness or of the owner's expectations, is a taking".
Consider just how costly this will be. There will be assessment costs,
litigation fees and the staggering cost of compensating property owners
who claim a "taking". Our state agencies would need to hire legions of
additional attorneys and then come up with the money to pay thousands of
claims. When there is a manifest need for government to be
OIm_ore efficient and less costly, this is movement in the wrong
irection.

HB 154, if enacted, will negate important health, safety and
environmental standards by making it too expensive for State
agencies to enforce them. It is more efficient (cheaper, faster) to
prevent problems than to correct them. If we do not continue to
regulate sewage, hepatitis A will spread faster and farther than it already
has. If we do not protect our anadromous streams our salmon mdu_st%
will be devastated. If we do not continue to regulate industry, we will have
toxic waste sites in our neighborhoods.

HB 154 is a draconian solution to a ﬁ_roblem that exists mainly in the minds
of land developers. Proponents of this bill try to embrace the ,oubllc_ by
presenting themselves as the grand protectors to the individual, but it is
the individual Alaskan who will be harmed if this passes. Those
who are protected and profit will have as their goal personal profit, not
public health and safety.

There is a system in place for citizens to appeal decisions made by State
Agencies. The Alaska Court System handles civil actions if an individual
decides to sue the State, If these current systems do not work we
should fix them. But, if isolated cases do not resolve the way the
proponent would like it to, we should review the facts, not redo the entire
system. There are remedies for citizens who are unjustly
mistreated by the government.

Some environmental advocates have actually asserted | should support this
legislation. More environmental victories come out of courtroom juries by
our Ioeers, then in front of Bollcy makers we disagree with. From all the
Ie’\?a expertise I've heard anout this bill 1 assume that there would be many
"New York Lawyers" that would be happv to come defend my property



e rights against the encroaching developers moving in to my former quiet
comer 0f the Kenai Peninsula. | think this is the wrong approach.

Let's strive for efficient, user-friendly government. Alaska is a diverse
place, with diverse needs that must be balanced. Local governments
struggle regularly to balance the rights of individual property owners
against the collective good of the community. If my neighbor decides to
build ajunkyard next-door, that certaln_ly decreases my property value and
poses a serious safety hazard for my children. Do we then paY the
junkyard builder not to build? Do we pay polluters not to pollute? The
shape and growth of every' community rightly belongs to that community,
not to one dissatisfied property owner within it.

We all live downstream, downwind or next-door to property where
pollution and other harmful activities have been restrained to protect all
of our property values and our collective interest in safe, healthy and

enjoyable communities.
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January 26, 199

Rep. Brian Porter
State Capitol, Room 118
Juneau, Alaska 99801-1182

Re: HB 154
Dear Representative Porter:

At the January 19,1996 House Judiciary Committee hearing on CSHB 154, you requested
the Department of Law to provide a written summary of the primary concerns it expressed at that
hearing. This letter responds to that request, using the “R" version of the bill adopted by the
committee as the basis for these comments.

Our starting point for analysis is that CSHB 154 substantially broadens the potential liability
for the State and municipalities with respect to alleged * regulatorz_takmqs.” Most S|gn|f|(;antIY, the
United States and Alaska Constitutions Browde fora“perse” ta mgf only where all or virtually all
use of private property is restricted by governmental action. 1n cases of lesser restriction,
constitutional law requires the court to conduct an analfy]sys of the character of the qov_ernmental
action, the economic impact on the private property and the interference with reasonable investment
expectations, in order to determine whether a taking occurs. In contrast, under CSHB 154 any
restraint on use of private property as a result of government action, no matter how small or
temporary and regardless ofits reasonableness or of the owner's expectations, is a taking per se.

~Inaddition, CSHB 154 includes repeals of re%ulations_ and ordinances within the ambit of
actions which ma>{ give rise to a takings claim, while the constitutions do not. Constitutionally, no
“right to be regulated” has been established; CSHB 154 establishes such a right. Fmaw, n a
constitutional takings claim there is an exception for public and private nuisimce; under CSHB 154
there is an exception only for public nuisances and even that exception appears to be negated by
other provisions.

~ The effect of these differences is to substantially broaden the scope of potential takin%s
claims against the State and municipalities. The extent of the state’sexFosure wil presumabl?]/_ e
addressed in agency fiscal notes. However, the broad and ambiguous language in the bill which
describes what Is compensable means that any analysis of impacts is at best a guess and only after
years of protracted litigation would the full extent be known. By way of example, the State of
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example, the State ofWashin%ton recently considered a “regulatory takings" bill which, though not
as broad in scope as CSHB 154, contains many similarities to this bill. There was much debate in
Washington as to the extent of the potential liabilities, and an mdef)endent analysis by the University
of Washington concluded that the range of potential liability for local %overnments in Washington
state was between $3.8 billion and $11 billion for compensation and $300 million and $1 hillion for
the cost of economic impact analysis required by the proposed Washington statute. Similar
uncertainty is likely to attend the proposed Alaska legislation.

One significant ambiguity in the bill is the extent to which future restraints based on existing
laws are compensable. CSHB 154 is clearly not retroactive, and thus prior restraints are not
compensable. For example, with respect to the timber buffer zone requirement it is clear that the
gnabMtK to log trees within the statutory buffer zone last year is not compensable. What is less clear
Is whether a renewed effort to log those same trees next year, which is denied based on the presenth
existing regulatory scheme, is compensable. Under the broad Ian?uage. of the statute suc
compensation is apparently required. This is because the proposed bill predicates liability not on
the legal basis of the action restraining the use of private land, but rather on the governmental action

denying that use.

~Inaddition to concerns over the breadth and potential expense of the proposed bill there are
significant legal concerns with the way in which specific provisions work. The most significant of
those will be discussed helow in the order they appear in CSHB 154,

~AS 34.50.110 This paragraph prohibits adoption, reform or repeal of a regulation
relating to private property unless the regulation has the least possible effect on the private i)]roperty,
supported by a complete analysis of the economic effects and the public purposes. Such effects
would be expensive and difficult to quantify in many instances. In Washington state, a similar
Erogosed requirement was estimated to cost state and local governments between $500 million and
2.2 billion per year. This may result in the abandonment by the agencies of efforts to amend or

repeal regulations.

~Similarly, the requirements of this section would make other regulatory actions, such as
fishery allocation decisions, much more cumbersome and could impact decision where values other
than economics are at stake, such as allocations between commercial and sport fishermen.

Finally, subsection (a) refers to real and personal property while subsection (b) is limited to
real property. While this may be intentional, it appears to be an inconsistency.

~ AS 34.50.150 This provision requires that “in addition to the full compensation”, if a
“taking” deprives the owner of access to property, alternate access must be provided. The loss of
access has already been compensated through full compensation; therefore_,_prowdmg_alternate
access %IVGS the property owner a double recovery. Also, this proposed provision is ambiguous as
to whether alternative access is required where any portion of access or type ofaccess is deprived,
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oronly where all access is deprived.

AS 34.50.160 This provision prohibits an agen_cy from requiring a property owner to submit
plans, studies, and so forth, for use in the ager]cr’s decisions that may impose a restraint on the use
of private property. This would substantia IV increase the difficulty of conducting certain
longstanding government activities. For example, issuance of building permits by a municipality
may be effectively eliminated since it would not be possible to require submission of plans or
blueprints. In another instance, under AS 16.05.870, the ADF&G may not approve activities which
impact an anadromous fish stream unless the plans and specifications of the activities are adequate
to demonstrate that fish and game will be protected. Similarly, under AS 16.10.010, DEC may not
lawfully be able to issue permits relating to salmon spawning streams in the absence of plans,

thereby stifling mining, logging, construction of power plants and so forth.

~ Concern also arises where a federal mandate is involved. The Department of Motor Vehicles
requires proof that a vehicle in Anchorage has passed an emission test in order to receive its
registration. This response to a federal mandate would be illegal under the bill and registrations
could not be entered. If the registrations are issued without the certification, the state risks losing

federal highway funds.

~ AS 34.50.190(*3 This section requires that municipalities take into account the value ofa
takmg in assessing property taxes. |1 the value is disputed, subsection (b) requires that the value
placed on it by an "independent” appraiser hired by the owner be accepted without question if such
an appraisal is done. The state assessor as well as the assessors of various entities have stated that
this requirement is unprecedented and contrary to good appraisal practice.

~AS 34.100161: AS 34.50.200 These provisions require that compensation for a taking under
this bill is to come from the budget of the governmental entity whose action triggered the taking.
There must be an appropriation each year which authorizes such payments.

AS 34.50.200 This provision states that a ﬁrevailing landowner in an action under this bill
“may recover, to the extent awarded by the court, the owner's attorneY fees and costs”. It is unclear
whether this is full fees or simply references Alaska Civil Rule 82. 1f this changes Rule 82 then it
may be a change to a court rule and need to be in the title and require a two-thirds majority for
passage.
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‘Thank you for allowing me the opportunity to testify in front of the House Judiciary
Committee on this bill. | hope this summary of that testimony ‘is useful.
Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

Craig J. Tillery Vv
Assistant Attorney General

cc.  Pat Pourchot
Bruce Botelho
Barbara Ritchie
Chrystal Smith
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CS FOR HOUSE BELL NO. 154( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred

Sponsor(s)) REPRESENTATIVES KOHRING, Rokeberg, Kott Kelly, Vezey, Martin, Barnes, Ogan,
G.Davis, James, Mulder, Foster

A BELL
FOR AN ACT ENTITLED
"An Act relating to civil actions for state or municipal takings of private
property or for state or municipal violations; relating to state and municipal
requlations, ordinances, and actions relating to private property; relating to
compensation for, access to, and taxation of private property taken by state or
municipal action; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS.
Except as otherwise provided under AS 34.50.180. a [A] person may not bring an
action for the recovery of real property [,] or for the recovery of the possession of it
unless the action is commenced within 10 years. An action may not be maintained for
the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the
grantor of the plaintiff was seized or possessed of the premises in question within 10

L CSHB 154( )
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1 years before the commencement of the action.

2 *3Sec. 2. AS09.10.070 is amended to read:

3 Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY
4 LIABILITIES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided
5 bv AS 34.50.180. a [A] person may not bring an action (1) for libel, slander, assault,
6 battery, seduction, false imprisonment, or for any injury to the person or rights of
1 another not arising on contract and not specifically provided otherwise; (2) upon a
8 statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute,
9 other than a penalty or forfeiture; unless the action is commenced within two years.

10 *Sec. 3. AS 29.25.040 is amended to read:

11 Sec. 29.25.040. CODES OF REGULATION. The governing body may in a
12 single ordinance adopt or amend by reference provisions of a published code of
13 municipal requlations. The procedure under AS 29.25.020 applies to an ordinance
14 adopted under this section, except that neither the ordinance or its amendments must
15 be distributed to the public or read in full at the public hearing. For a period of 15
16 days before adoption of an ordinance under this section, at least five copies of the code
17 of regulations shall be made available for public inspection at a time and place set out
1S in the hearing notice. Only the ordinance must be printed after it is adopted under this
19 section. The govering body shall provide for an adopted code of regulations to be
20 made available to the public at no more than cost. Notwithstanding the other
21 provisions of this section and if applicable, the adoption or amendment of a
22 published code of regulations under this section shall comply with AS 34.50.110.
23 *Sec. 4. AS 29.45.110 is amended by adding a new subsection to read:
24 (d) When assessing the full and true value of property, the assessor shall
25 comply with AS 34.50.190.
26 *Sec. 5. AS 34.50 is amended by adding new sections to read:
21 ARTICLE 2. GOVERNMENT TAKINGS.
28 Sec. 34.50.100. PRINCIPLES FOR GOVERNMENTAL ACTION. A
29 governmental entity shall follow the following principles when considering and taking
30 governmental action affecting private property:
31 (1) to avoid imposing unanticipated or undue additional burdens on the
CSHB 154( ) i
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public or on the public treasury, a governmental entity shall be sensitive to, anticipate,
and account for the obligations imposed by the fifth and fourteenth amendments to the
United States Constitution and art I, sec. 18, Constitution of the State of Alaska when
planning and carrying out governmental action;

(2) the assertion that a public health and safety purpose is involved is
insufficient to justify a taking, and governmental actions that are purportedly designed
to protect public health and safety may not be taken unless they

(A) are taken only in response to real and substantial threats to
public health and safety;

(B) are designed to significantly advance the purpose of health
and safety; and

(C) do not exceed the governmental action that is necessary to
achieve the health and safety purpose;

(3) the governmental entity responsible for taking the governmental
action has the burden of proving the criteria under (2) of this section;

(4) a governmental entity shall avoid undue delay in its governmental
processes; although normal governmental processes do not ordinarily constitute takings,
undue delay:, in some decision-making may create a taking, and, in addition, a delay
i processing may increase significantly Lc size of compensation due to the owner of
the private property if a taking is later found to have occurred;

(5) the constitutional protections against taking private property are
self-executing and require compensation regardless of whether the underlying authority
for the action contemplated a taking or authorized the payment of compensation.

Sec. 34.50.110. RESTRICTIONS ON GOVERNMENTAL ACTION. A
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating
to private property, or impose a restraint on private property use unless the regulation,
ordinance, or restraint has the least possible effect on private property and still
accomplishes the necessary public purpose.

Sec. 34.50.120. FULL COMPENSATION REQUIRED, (a) A govemmental
entity may not take governmental action that results in a taking of private property,
unless the governmental entity pays full compensation for the taking to the owner of

3. CSHB 154( )
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the private property when the value of the loss exceeds 20 percent or more of the total
value of the property before the taking.

(b) The full compensation required by (a) of this section is the monetary value
of the reduction in the fair market value of the property on the day the property is
taken. Interest at 3.5 percent above the annual rate charged member banks for
advances by the 12th Federal Reserve District on the day of the taking shall be paid
on the full compensation from the day of the taking.

Sec. 3450.130. PROHIBITION AGAINST VALUE DEFLATION. A
governmental entity may not deflate the value of private property by suggesting or
threatening to take action that would avoid the entity's paying full compensation to the
owner.

Sec. 34.50.140. WAIVER PROHIBITED. A governmental entity may not
require the owner of private property to waive the full compensation required by
AS 34.50.120, or AS 34.50.150 if applicable, as a condition of approving a use of the
person's property, including receiving a permit or subdividing real property.

Sec. 34.50.150. INACCESSIBLE PROPERTY, (a) A governmental entity
that adopts a regulation or ordinance, or imposes a restraint on private property use
shall, at the governmental entity's expense, provide an alternate access to the property
or purchase the inaccessible property, if the regulation, ordinance, or restraint deprives
the owner of the property of all access to the property.

(b) If the governmental entity provides alternate access under (a) of this
section, the governmental entity is not required to pay the owner full compensation
under AS 34.50.120, except that, if the fair market value of the property has been
reduced more than 20 percent due to the regulation, ordinance, or restraint even with
the alternate access, and if the regulation, ordinance, or restraint is governmental action
that results in a taking, the governmental entity shall pay full compensation for the
taking under AS 34.50.120. Notwithstanding AS 34.50.120, the full compensation
required to be paid by this subsection is the difference between the fair market value
of the property the day hefore the taking and the fair market value of the property,
including any value added by the alternate access, after the taking.

Sec. 3450.160. PROHIBITION AGAINST IMPOSING COSTS. A

CSHB 154( ) 4-
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governmental entity may not require an owner of private property to provide or pay
for studies, maps, plans, reports, or other information used in the governmental entity's
decisions to adopt a regulation or ordinance relating to private property.

Sec. 34.50.170. STATE RESPONSIBILITY FOR COMPENSATION. The
state shall compensate municipalities for the full compensation that the municipalities
are required to pay under AS 34.50.120, or AS 34.50.150 if applicable, for taking
private property by governmental action if the municipality's governmental action is
required by state law.

Sec. 34.50.180. TIME FOR BRINGING ACTION. A person may not
commence a civil action for a taking of the person’s private property by governmental
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.190. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) If
a determination has been made that there has been a taking of private property by
governmental action, a municipality that levies a tax on the property shall adjust the
valuation of the property for the purposes of the tax to the fair market value of the
property calculated under AS 34.50.120(b), or AS 34.50.150(b) if applicable, and shall
notify the owner of the new tax valuation. The new tax valuation must be reflected
and identified in the next tax assessment notice.

(b) If the property owner contests the reduction in valuation, and if the
property owner secures an independent appraisal of the property from a person who
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal
provided by the independent appraiser shall be averaged with the fair market value
calculated under AS 34.50.120(b), or AS 34.50.150(b) if applicable, and the average
IS the valuation used by the municipality when taxing the property.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is
affected by a provision of AS 34.50.100 - 34.50.250 may enforce the provision in the
superior court against a governmental entity that fails to comply with the provision.
|f the person prevails in an action brought under this section, the owner may recover,
to the extent awarded by the court, the owner's attorney fees and costs.

Sec. 34.50.210. REGULATIONS PROHIBITED. A state agency may not
adopt regulations to implement AS 34.50.100 - 34.50.250.

b CSHB 154( )
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Sec. 34.50.250. DEFINITIONS. In AS 34.50.100 - 34.50.250, unless the
context clearly requires otherwise,

(1) "full compensation" means the monetary value of the reduction in
the fair market value of private property, if the reduction is caused by a taking by
governmental action;

(2) "governmental action” means action by a governmental entity,
including the adoption of a requlation or ordinance, or a restraint on private property
use, but does not include

(A) the formal exercise of the power of eminent domain;

(B) seizure of private property by law enforcement agencies as
evidence of a crime for violations of law or forfeiture ordered by a court;

(Q orders issued by a state agency, an agency of a
municipality, or a court that result from a violation of law and that are
authorized by law; or

(D) the discontinuation of state government programs or the
government programs of a municipality;

(3) "governmental entity" means a state agency or a municipality;

(4) "personal property" means tangible property other than real
property, but including merchandise, stock-in-trade, machinery, equipment, furniture,
Fixtures, vehicles, boats, and aircraft;

(5) "private property" means real or personal property that is not owned
by the state, a municipality, or the federal government;

(6) "real property" includes land, an interest in land, improvements on
land, proprietary water rights, and crops, forest products, or resources capable of being
harvested or extracted;

(7) "restraint on private property use" means an action, requirement, or
restriction imposed by a governmental entity that limits the use of private property;

(8) "state agency" means a department, institution, board, commission,
division, authority, public corporation, or other administrative unit of the executive
branch of state government, including the University of Alaska, the Alaska Railroad
Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace

CSHB 154( ) 6
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1 Development Corporation, and the Alaska State Pension Investment Board;

2 (9) "taking" includes

3 (A) a regulation or other governmental action that regulates or
4 imposes a restraint on private property use for public benefit, including
5 restraints on wetlands fish or wildlife habitat or the creation of buffer zones
6 unless the regulation is necessary to avoid or correct a public nuisance;

[ (B) governmental action that results in a physical invasion or
8 occupancy of private property or that denies an owner any or all economic or
9 other use of the person’s private property; or

10 (C) governmental action that results in less than a complete
11 deprivation of all use or value of private property, or of all interest in the
12 property, even if the action is only temporary in nature.

13 * Sec. 6. SEVERABILITY CLAUSE. If a provision of this Act or the application of this
14Act to a person or circumstance is held to be invalid, the remainder of this Act and the
15 application of this Act to other persons or circumstances is not affected.

16 * Sec.7.This Act does not apply to statutes, regulations, or ordinances that are in effect
17 on the day before the effective date of this Act.

18 * Sec. 8. This Act takes effect July 1, 1996.

7 CSHB 154( )
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CS FOR HOUSE BILL NO. 154( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred

Sponsor(s): REPRESENTATIVES KOHRING, Rokebcrg Kott Kelly, Vezey, Martin, Barnes, Ogan,
G.Davis, James, Mulder

A BILL
. FOR AN ACT ENTITLED
"An Act relating to actions for state or municipal takings of private property or
for[certain! violations; relating to state and municipal regulations, ordinances, and
actions relating to private property; relating to compensation for,*access to7£and
taxation of private property taken by state or municipal action; and providing for

an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS.
Except as otherwise provided under AS 34.50.180. a [A] person may not bring an
action for the recovery of real property [|] or for the recover)' of the possession of it
unless the action is commenced within 10 years. An action may not be maintained for
the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the
grantor of the plaintiff was seized or possessed of the premises in question within 10

1. CSIIB 154( )
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1 years before the commencement of the action,

2 *Sec. 2. AS 09.10.070 is amended to read:

3 Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY
4 LIABILITIES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided
5 by AS 34.50.180. a [A] person may not bring an action (1) for libel, slander, assault,
6 battery, seduction, false imprisonment, or for any injury to the person or rights of
! another not arising on contract and not specifically provided otherwise; (2) upon a
8 statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute,
9 other than a penalty or forfeiture; unless the action is commenced within two years.
10 *Sec. 3. AS 29.25.020(b) is amended to read:

11 (b) The following procedure govems the enactment of all ordinances, except

12 emergency ordinances:

13 (1) an ordinance may be introduced by a member or committee of the

14 governing hody, or by the mayor or manager,

15 (2) an ordinance shall be set by the governing body for a public hearing

16 by theaffirmative vote of a majority of the votes authorized on the question;

17 (3) if applicable, a notice containing the statementunder

18 AS 34.50.110 shall be given:

19 (4) at least five days before the public hearing a summary of the

20 ordinance shall bepublished together with a notice of the time and place for the

2 hearing;

22 (5) [(4)] copies of the ordinance shall be available to all persons present

23 at the hearing, or the ordinance shall be read in full;

24 (6) [(5)] during the hearing the governing body shall hear all interested

25 persons wishing to be heard;

26 (7) [(6)] after the public hearing the governing body shall consider the

21 ordinance, and may adopt it with or without amendment;

28 (8) [(7)] the governing body shall print and make available copies of

29 an ordinance that is adopted.

30 *See. 4. AODADis amended to read:

31 Sec. 29.25.040. rurL:-. OF RF'™T “TION. The governing body may in a
CSHB 154( ) 2-
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single ordinance adopt or amend by reference provisions of a published code of
municipal regulations. The procedure under AS 29.25.020 applies to an ordinance
adopted under this section, except that neither the ordinance or its amendments must
be distributed to the public or read in full at the public hearing. For a period of 15
days before adoption of an ordinance under this section, at least five copies of the code
of regulations shall be made available for public inspection at a time and place set out
in the hearing notice. Only the ordinance must be printed after it is adopted under this
section. The governing body shall provide for an adopted code of regulations to be
made available to the public at no more than cost. Notwithstanding the other
provisions of this section and if applicable, the adoption of a published code of
regulations under this section shall comply with AS 34.50.110.

* Sec. 5. AS 29.45.110 is amended by adding a new subsection to read:

(d) When assessing the full and true value of property, the assessor shall
comply with AS 34.50.190.

* Sec. 6. AS 34.50 is amended by adding new sections to read:

ARTICLE 2. GOVERNMENT TAKINGS.

Sec. 3450.100. PRINCIPLES FOR GOVERNMENTAL ACTION. A
governmental entity shall follow the following principles when considering and taking
governmental action affecting private property:

(1) to avoid imposing unanticipated or undue additional burdens on the
public or on the public treasury, a governmental entity shall be sensitive to, anticipate.,
and account for the obligations imposed by the fifth and fourteenth amendments to the
United States Constitution and art. I, sec. 18, Constitution of the State of Alaska when
planning and carrying out governmental action;

(2) the assertion that a public health and safety purpose is involved is
insufficient to justify a taking, and governmental actions that are purportedly designed
to protect public health and safety may not be taken unless they

(A) are taken only in response to real and substantial threats to
public health and safety;

(B) are designed to significantly advance the purpose of health
and safety; and

3 CSHB 154( )
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(C) do not exceed the governmental action that is necessary to
achieve the health and safety purpose;

(3) the governmental entity responsible for taking the governmental
action has the burden of proving the criteria under (2) of this section;

(4) a governmental entity shall avoid undue delay in its governmental
processes; although normal governmental processes do not ordinarily constitute takings,
undue delays in some decision-making may create a taking, and, in addition, a delay
In processing may increase significantly the size of compensation due to the owner of
the private property if a taking is later found to have occurred;

(2) the constitutional protections against taking private property are
self-executing and require compensation regardless of whether the underlying authority
for the action contemplated a taking or authorized the payment of compensation;

(6) the source of all compensation is the budget of the governmen

entity that took the action that resulted in the taking.

Sec. 34.50.110. RESTRICTIONS ON GOVERNMENTAL ACTION, (a) A
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating
to private property, or impose a restraint on private property use unless the regulation,
ordinance, or restraint has the least possible effect on private property and still
accomplishes the necessary public purpose, and unless a statement complying with (b)
of this section is prepared by the governmental entity and made available to the public
at least 30 days before the adoption of the regulation or imposition of the restraint by
the entity.

(b) The statement required by (a) of this section must contain a full analysis
of the total economic effect of the regulation, ordinance, or restraint, an analysis of the
economic effect of all leasonable alternatives to the regulation, ordinance, or restraint,
and an identification of the manner in which the proposed regulation, ordinance, or
restraint will substantially advance the purpose of protecting public health and safety
from identifiable public health or safety risks created by the use of the private real
property.

Sec. 34.50.120. FULL COMPENSATION REQUIRED, (a) A governmental
entity may not take governmental action that results in a taking of private property,

-
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unless the governmental entity pays full compensation for the taking to the owner of
the private property.

(b) The full compensation required by (a) of this section shall be paid to the
owner within three months after the adoption of the regulation or ordinance that results
in the taking, or within three months after the restraint on private property use that
results in the taking. The compensation shall be measured as of the date of the
adoption of the regulation or ordinance, or the imposition of the restraint. Interest
shall be paid on the amount due the property owner from the time that the regulation
or ordinance is enforced as to the private property, or from the time the restraint is
imposed on the private property, until the time payment is received by the owner. The
interest rate to be paid is 3.5 percent ahove the average lending rate charged by banks
in the state for unsecured loans on the date the regulation or ordinance is first enforced
8s to the private property or the restraint is first imposed on the private property. The
interest surdl be compounded monthly. In this subsection, "bank" does not include a
credit union, savings association, or trust company.

Sec. 34.50.130. PROHIBITION AGAINST VALUE DEFLATION. A
governmental entity may not deflate the value of private property by suggesting or
threatening to take action that would avoid the entity's paying full compensation to the
owner.,

Sec. 34.50.140. WAIVER PROHIBITED. A governmental entity may not
require the owner of private property to waive the full compensation required by
AS 34.50.120 as a condition of approving a use of the person’s property, including
receiving a permit or subdividing real property.

Sec. 34.50.150. ACCESS REQUIRED. In addition to the full compensation
required by AS 34.50.120, a governmental entity that adopts a regulation or ordinance,
or imposes a restraint on private property use shall also, at the governmental entity's
expense, provide an alternate access to the property or purchase the inaccessible
property, if the regulation, ordinance, or restraint deprives the owner of the property
of access to the property.

Sec. 3450.160. PROHIBITION AGAINST IMPOSING COSTS. A
governmental entity may not require an owner of private property to provide or pay

5- CSHB 154( )
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for studies, maps, plans, reports, or other information used in the governmental entity's
decisions to adopt a regulation or ordinance relating to private property, or to impose
a restraint on private property use.

Sec. 34.50.170. STATE RESPONSIBILITY FOR COMPENSATION. The
state shall compensate municipalities for the full compensation that the municipalities
are required to pay under AS 34.50.120 for taking private property by governmental
action if the municipality's governmental action is required by state law.

Sec. 34.50.180. TIME FOR BRINGING ACTION. A person may not
commence a civil action for a taking of the person’s private property by governmental
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.190. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) If
a determination has been made that there has been a taking of private property by
governmental action, a municipality that levies a tax on the property shall adjust
valuation of the property for the purposes of the tax and notify the owner of the new
tax valuation. The new tax valuation must be reflected and identified in the next tax
assessment notice.

(b) If the property owner contests the reduction in valuation, and if the
property owner secures an independent appraisal of the property from a person who
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal
provided by the independent appraiser shall be the valuation used by the municipality
when taxing the property.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is
affected by a provision of AS 34.50.100 - 34.50.250 may enforce the provision in the
superior court against a governmental entity that fails to comply with the provision,
|f the person prevails in an action brought under this section, the owner may recover,
to the extent awarded by the court, the owner's attorney fees and costs from the budget
of the governmental entity involved in the governmental action on which the court
action was based.

Sec. 34.50.210. REGULATIONS PROHIBITED. A state agency may not
adopt regulations to implement AS 34.50.100 - 34.50.250.

Sec. 34.50.250. DEFINITIONS. In AS.3450.100 - 34.50.250, unless the
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context clearly requires otherwise,

(1) "full compensation" means the monetary value of the reduction in
the fair market value of private property, if the reduction is caused by a taking by
governmental action;

(2) "“governmental action" means action by a governmental entity,
including the adoption of a regulation or ordinance, or a restraint on private property
use, but does not include

(A) the formal exercise of the power of eminent domain;

(B) seizure of private properly by law enforcement agencies as
evidence of a crime for violations of law or forfeiture ordered by a court;

(C) orders issued by a state agency, an agency of a
municipality, or a court that result from a violation of law and that are
authorized by law; or

(D) the discontinuation of state government programs or the
government programs of a municipality;

(3) "governmental entity" means a state agency or a municipality;

(4) "personal property" means tangible property other than real
property, but including merchandise, stock-in-trade, machinery, equipment, furniture,
fixtures, vehicles, hoats, and aircraft;

(5) "private property" means real or personal property that is not owned
by the state, a municipality, or the federal government;

(6) "real property" includes land, an interest in land, improvements on
land, proprietary water rights, and crops, forest products, or resources capable of being
harvested or extracted;

(7) "restraint on private property use" means an action, requirement, or
restriction imposed by a governmental entity that limits the use of private property;

(8) “state agency" means a department, institution, board, commission,
division, authority, public corporation, or other administrative unit of the executive
branch of state government, including the University of Alaska, the Alaska Railroad
Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace
Development Corporation, and the Alaska State Pension Investment Board;

J- CSHB 154( )
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(9) "taking" includes

(A) aregulation or other governmental action that regulates or
imposes a restraint on private property use for public benefit, including
restraints on wetlands fish or wildlife habitat or the creation of buffer zones
unless the regulation is necessary to avoid or correct a public nuisance;

(B) governmental action that results in a physical invasion or
occupancy of private property or that denies an owner any or all economic or
other use of the person’s private property; or

(C) governmental action that results in less than a complete
deprivation of all use or value of private property, or of all interest in the
property, even if the action is only temporary in nature.

* Sec. 7. AS 44.62.200(a) is amended to read.

(a) The notice of proposed adoption, amendment, or repeal of a regulation
must include

(1) a statement of the time, place, and nature of proceedings for
adoption, amendment, or repeal of the regulation;

(2) reference to the authority under which the requlation is proposed
and a reference to the particular code section or other provisions of law that are being
implemented, interpreted, or made specific;

(3) an informative summary of the proposed subject of agency action;

(4) other matters prescribed by a statute applicable to the specific
agency or to the specific regulation or class of regulations;

(5) asummary of the fiscal information required to be prepared under
AS 44.62.195i

(6) if applicable, the information required bv AS 34.50.110.

* Sec. 8. SEVERABILITY CLAUSE. If a provision of this Act or the application of this
Act to a person or circumstance is held to be invalid, the remainder of this Act and the
application of this Act to other persons or circumstances is not affected.

* Sec. 9. This Act is not retroactive.

* Sec. 10. This Act takes effect July 1, 1996.

CSHB 154( ) §-
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Alaska jiiate Iftemslature

'HoUSE of IRepreSentaiillCS State Capitol, Room 120
House judiciary Committee 1182

Feb. 15, 1996

TO: Members of House Judiciary Committee

FROM: Tom
RE: Materials for Friday, February 16, 1996, meeting

This hearing will likely focus only on HB 154, the regulatory takings bill.
Attached are materials received since the last meeting on the bill and are

forwarded to you for your review.

I have not received a new version of the bill. I will attempt to distribute
any such version to your office once it arrives here.
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FAX 907-262-9766

January 27, 1996

Honorable Senator John Torgenson
Rocm 427

State Capitol

Juneau, AK 99801-1182

Dear John:

I am writing in opposition to the pending legislative proposal to
require compensation to private property owners whenever a
regulation "significantlyll impacts upon an individuals "property

rights". Although such a regulation seems laudable when considered
in the abstract, it will inevitably open a real nightmare of
litigation here in Alaska. The courts tend to interpret such

things very broadly, and would undoubtedly result in administrative
paralysis on everything, either because of direct legal challenges
or fears of difficult to calculate, but possibly very expensive
damages to an unknown but large quantity of private parties.

I believe the same is true regarding the proposal that any
legislative action be the least restrictive alternative. Again,
this makes sense when considered in the abstract, but would quickly
result in a vast amount of unreasonable litigation. From my own
economic standpoint as an attorney, such legislation although
undoubtedly legal, is bad public policy. Any "regulation" could be
considered a taking or a significant limitation. It doesn't take
much of stretch of imagination to consider that public health and
safety regulations such as commercial truck or aircraft safety
standards, food and health inspections, septic system standards, or
almost anything else would be considered a compensable taking, at
least arguably. Arguments over the "least restrictive" alternative
regulation would be asserted in almost every case where someone was
unhappy with government regulation, and there are many such claims,

valid or otherwise. These statutes would probably be applied
unpredictably by the courts. Overall, | think that we will have a
significant and costly paralysis of both state and local

government.

Attorney at Law

JLK /tlp
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February 6,1996

Representative Porter
House Judiciary Committee
State Capital, Room 120
Juneau, Alaska 99801-1182

Dear committee members

M5y name is Don Mackinnon and | would like to express my disapHJrovaI of HB
154. 1'am a life long Alaskan and my family has lived in Juneau for four
generations. | alsoown a small business funning boat tours.

| find this bill makes many broad based assumption that are unrealistic in the
real world. One of them s it assume that each and every propertK owner makes
appropriate use choices for their property. This has never been the case in the
past, its not the case in the present, and'it will not be the case in the future. Do
We as a community allow private property owners to effect our quality of life
through poor use choices, the answer isno! We ail have the same basic needs,
clean-air, clean water, and a wish to live in nice safe neighborhoods and
because of this we must safeguard our property.

HB 154 would compensate property owners anytime their use choices differed
with state or local rePuIanons. | disagree with the idea that we as a community
should Fa anyone for not makln? bad choices. There are already avenues
available for individuals to contes re%ulanons if they so dusire. SO why do we
need the increased expense and redtape that HB 154 adds to government?

| strongly urge the committee to vote against HB 154,

| look forward to making public comment on this hill to your committee in the
fCuture %Pd please share this letter with the other members of the Judiciary
ommittee

Sincerely

Don MacKinnon |l

9115 Miner Ct,

Juneau, AK 99801 ,
(907) 789-2713 cc. KimEltc
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CS FOR HOUSE BILL NO. 154(JuD)
IN THE LEGISLATURE OF THE STATE OF ALASKA
NINETEENTH LEGISLATURE - SECOND SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s)) REPRESENTATIVES KOHRING, Rokeberg Kott Kelly, Vezey, Martin, Barnes, Ogan,
G.Davis, James, Mulder

A BILL
FOR AN ACT ENTITLED
"An Act relating to civil actions for state or municipal takings of private
property or for state or municipal violations; relating to state and municipal
regulations, ordinances, and actions relating to private property; relating to
compensation for, access to, and taxation of private property taken by state or
municipal action; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS.
Except as otherwise provided under AS 34.50.180. a [A] person may not bring an
action for the recovery of real property [,] or for the recovery of the possession of it
unless the action is commenced within 10 years. An action may not be maintained for
the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the
grantor of the plaintiff was seized or possessed of the premises in question within 10

1- CSHB 154(JUD)
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years hefore the commencement of the action.

* Sec. 2. AS 09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY
LIABILITIES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided
by AS 34.50.180. a [A] person may not bring an action (1) for libel, slander, assault,
battery, seduction, false imprisonment, or for any injury to the person or rights of
another not arising on contract and not specifically provided otherwise; (2) upon a
statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute,
other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. AS 29.25.020(b) is amended to read:

(b) The following procedure governs the enactment of all ordinances, except
emergency ordinances;

(1) an ordinance may be introduced by a member or committee of the
governing body, or by the mayor or manager;

(2) an ordinance shall be set by the governing hody for a public hearing
by the affirmative vote of a majority of the votes authorized on the question;

(3) if applicable, a notice containing the statement under
AS 34.50.110 shall be given:

(4) at least five days before the public hearing a summary of the
ordinance shall be published together with a notice of the time and place for the
hearing;

(5) [(4)] copies of the ordinance shall be available to all persons present
at the hearing, or the ordinance shall be read in full;

(6) [(5)] during the hearing the governing body shall hear all interested
persons wishing to be heard;

(7) [(6)] after the public hearing the governing body shall consider the
ordinance, and may adopt it with or without amendment;

(8) [(7)] the governing body shall print and make available copies of
an ordinance that is adopted.

* Sec. 4. AS 29.25.040 is amended to read:

Sec. 29.25.040. CODES OF REGULATION. The governing body may in a

-
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single ordinance adopt or amend by reference provisions of a published code of

municipal regulations. The procedure under AS 29.25.020 applies to an ordinance

adopted under this section, except that neither the ordinance or its amendments must

be distributed to the public or read in full at the public hearing. For a period of 15

days before adoption of an ordinance under this section, at least Five copies of the code
of requlations shall be made available for public inspection at a time and place set out
in the hearing notice. Only the ordinance must be printed after it is adopted under this
section. The governing hody shall provide for an adopted code of regulations to be

made available to the public at no more than cost. Notwithstanding the other

provisions of this section and if applicable, the adoption of a published code of
regulations under this section shall comnlv with AS 34.50.110.

* Sec. 5. AS 29.45.110 is amended by adding a new subsection to read:

(d) When assessing the full and true value of property, the assessor shall
comply with AS 34.50.190.

* Sec. 6. AS 34.50 is amended by adding new sections to read:

ARTICLE 2. GOVERNMENT TAKINGS.

Sec. 3450.100. PRINCIPLES FOR GOVERNMENTAL ACTION. A
governmental entity shall follow the following principles when considering and taking
governmental action affecting private property:

(1) toavoid imposing unanticipated or undue additional burdens on the
public or on the public treasury, a governmental entity shall be sensitive to, anticipate,
and account for the obligations imposed by the fifth and fourteenth amendments to the
United States Constitution and art. 1, sec. 18, Constitution of the State of Alaska when
planning and carrying out governmental action;

(2) the assertion V't a public health and safety purpose is involved is
insufficient to justify a taking, and governmental actions that are purportedly designed
to protect public health and safety may not be taken unless they

(A) are taken only in response to real and substantial threats to
public health and safety;

(B) are designed to significantly advance the purpose of health
and safety; and

3 CSHB 154(JUD)
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(C) do not exceed the governmental action that is necessary to
achieve the health and safety purpose;

(3) the governmental entity responsible for taking the governmental
action has the burden of proving the criteria under (2) of this section;

(4) agovernmental entity shall avoid undue delay in its governmental
processes; although normal governmental processes do not ordinarily constitute takings,
undue delays in some decision-making may create a taking, and, in addition, a delay
in processing may increase significantly the size of compensation due to the owner of
the private property if a taking is later found to have occurred;

(5) the constitutional protections against taking private property are
self-executing and require compensation regardless of whether the underlying authority
for the action contemplated a taking or authorized the payment of compensation;

(6) the source of all compensation is the budget of the governmental
entity that took the action that resulted in the taking.

Sec. 34.50.110. RESTRICTIONS ON GOVERNMENTAL ACTION, (a) A
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating
to private property, or impose a restraint on private property use unless the requlation,
ordinance, or restraint has the least possible effect on private property and still
accomplishes the necessary public purpose, and unless a statement complying with (b)
of this section is prepared by the governmental entity and made available to the public
at least 30 days before the adoption of th' regulation or imposition of the restraint by
the entity.

(b) The statement required by (a) of this section must contain a full analysis
of the total economic effect of the regulation, ordinance, or restraint, an analysis of the
economic effect of all reasonable alternatives to the regulation, ordinance, or restraint,
and an identification of the manner in which the proposed regulation, ordinance, or
restraint will substantially advance the purpose of protecting public health and safety
from identifiable public health or safety risks created by the use of the private real
property.

Sec. 34.50.120. FULL COMPENSATION REQUIRED, (a) A governmental
entity may not take governmental action that results in a taking of private property,

CSHB 154(JUD) 4
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unless the governmental entity pays full compensation for the taking to the owner of
the private property.

(b) The full compensation required by (a) of this section shall be paid to the
owner within three months after the adoption of the regulation or ordinance that results
in the taking, or within three months after the restraint on private property use that
results in the taking. The compensation shall be measured as of the date of the
adoption of the regulation or ordinance, or the imposition of the restraint. Interest
shall be paid on the amount due the property owner from the time that the regulation
or ordinance is enforced as to the private property, or from the time the restraint is
imposed on the private property, until the time payment is received by the owner. The
interest rate to be paid is 3.5 percent above the average lending rate charged by banks
in the state for unsecured loans on the date the regulation or ordinance is first enforced
8 to the private property or the restraint is first imposed on the private property. The
interest shall be compounded monthly. In this subsection, "bank" does not include a
credit union, savings association, or trust company.

Sec. 34.50.130. PROHIBITION AGAINST VALUE DEFLATION. A
governmental entity may not deflate the value of private property by suggesting or
threatening to take action that would avoid the entity's paying full compensation to the
owner.

Sec. 34.50.140. WAIVER PROHIBITED. A governmental entity may not
require the owner of private property to waive the full compensation required by
AS 34.50.120 as a condition of approving a use of the person’s property, including
receiving a permit or subdividing real property.

Sec. 34.50.150. INACCESSIBLE PROPERTY. In addition to the full
compensation required by AS 34.50.120, a governmental entity that adepts a regulation
or ordinance, or imposes a restraint on private property use shall also, at the
governmental entity's expense, provide an alternate access to the property or purchase
the inaccessible property, if the requlation, ordinance, or restraint deprives the owner
of the property of access to the property.

Sec. 34.50.160.  PROHIBITION AGAINST IMPOSING COSTS. A
governmental entity may not require an owner of private property to provide or pay

Rt CSHB 154(JUD)
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for studies, maps, plans, reports, or other information used in the governmental entity's
decisions to adopt a regulation or ordinance relating to private property, or to impose
a restraint on private property use.

Sec. 3450.170. STATE RESPONSIBILITY FOR COMPENSATION. The
state shall compensate municipalities for the full compensation that the municipalities
are required to pay under AS 34.50.120 for taking private property by governmental
action if the municipality's governmental action is required by state law.

Sec. 3450.180. TIME FOR BRINGING ACTION. A person may not
commence a civil action for a taking of the person’s private property by governmental
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.190. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) If
a determination has been made that there has heen a taking of private property by
governmental action, a municipality that levies a tax on the property shall adjust
valuation of the property for the purposes of the tax and notify the owner of the new
tax valuation. The new tax valuation must be reflected and identified in the next tax
assessment notice.

(b) If the property owner contests the reduction in valuation, and i

property owner secures an independent appraisal of the property from a person who
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal
provided by the independent appraiser shall be the valuation used by the municipality
when taxing the property.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is
affected by a provision of AS 34.50.100 - 34.50.250 may enforce the provision in the
superior court against a governmental entity that fails to comply with the provision.
|f the person prevails in an action brought under this section, the owner may recover,
to the extent awarded by the court, the owner's attorney fees and costs from the budget
of the governmental entity involved in the governmental action on which the court
action was based.

Sec. 34.50.210. REGULATIONS PROHIBITED. A state agency may not
adopt regulations to implement AS 34.50.100 - 34.50.250.

Sec. 3450.250. DEFINITIONS. In AS 34.50.100 - 34.50.250, unless the

CSHB 154(JUD) 6-
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context clearly requires otherwise,

(1) "full compensation" means the monetary value of the reduction in
the fair market value of private property, if the reduction is caused by a taking by
governmental action;

(2) “governmental action" means action by a governmental entity,
including the adoption of a regulation or ordinance, or a restraint on private property
use, but does not include

(A) the formal exercise of the power of eminent domain;

(B) seizure of private property by law enforcement agencies as
evidence of a crime for violations of law or forfeiture ordered by a court;

(C) orders issued by a state agency, an agency of a
municipality, or a court that result from a violation of law and that are
authorized by law; or

(D) the discontinuation of state government programs or the
government programs of a municipality;

(3) "governmental entity" means a state agency or a municipality;

(4) "personal property" means tangible property other than real
property, but including merchandise, stock-in-trade, machinery, equipment, fumiture,
fixtures, vehicles, hoats, and aircraft;

(5) "private property" means real or personal property that is not owned
by the state, a municipality, or the federal government;

(6) "real property" includes land, an interest in land, improvements on
land, proprietary water rights, and crops, forest products, or resources capable of being
harvested or extracted;

(7) "restraint on private property use" means an action, requirement, or
restriction imposed by a governmental entity that limits the use of private property;

(8) "state agency" means a department, institution, board, commission,
division, authority, public corporation, or other administrative unit of the executive
branch of state government, including the University of Alaska, the Alaska Railroad
Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace
Development Corporation, and the Alaska State Pension Investment Board;

7- CSHB 154(JUD)
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(9) "taking" includes

(A) aregulation or other governmental action that regulates or
imposes a restraint on private property use for public benefit, including
restraints on wetlands fish or wildlife habitat or the creation of buffer zones
unless the regulation is necessary to avoid or correct a public nuisance;

(B) governmental action that results in a physical invasion or
occupancy of private property or that denies an owner any or all economic or
other use of the person’s private property; or

(C) governmental action that results in less than a complete
deprivation of all use or value of private property, or of all interest in the
property, even if the action is only temporary in nature.

* Sec. 7. AS 44.62.200(a) is amended to read:

(@) The notice of proposed adoption, amendment, or repeal of a regulation
must include

(1) a statement of the time, place, and nature of proceedings for
adoption, amendment, or repeal of the regulation;

(2) reference to the authority under which the regulation is proposed
and a reference to the particular code section or other provisions of law that are heing
implemented, interpreted, or made specific;

(3) an informative summary of the proposed subject of agency action;

(4) other matters prescribed by a statute applicable to the specific
agency or to the specific regulation or class of requlations;

(5) asummary of the fiscal information required to be prepared under
AS 44.62.195i

(6) if applicable, the information required by AS 34.50.110.

* Sec. 8. SEVERABILITY CLAUSE. If a provision of this Act or the application of this
Act to a person or circumstance is held to be invalid, the remainder of this Act and the
application of this Act to other persons or circumstances is not affected.

* Sec. 9. This Act is not retroactive.

* Sec. 10. This Act takes effect July 1, 1996.

CSHB 154(JUD) 8-
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
F/\A (907) 465-2029 130 Sewarl Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 18, 199
SUBJECT: Sectional Summary of CSHB 154 ( )
(Work Order No. 9-LS0602\R)
TO: Representative Al Vezey Post-1t"“brand fax transmittal memo 7671 »of pages*
Attn: Joe Ryan From
FROM: Theresa Bannister - . ——

Legislative Counsel

You have requested a sectional summary of the above-described hill.

As a preliminary matter, note that a sectional summary ofa bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 amends the section limiting how long a person has to begin a court action to
recover real property. Conforms the section to new sec. 34.50.180 in sec. 3 of the hill

Section 2 amends the section Iim_itin_?_ how long a person has to begin a court action for
certain torts and certain statutory liabilities. Conforms the section to new sec. 34.50.180.

Section 3 amends the main section %overning the enactment of ordinances to include the
statement required under sec. 34.50.110, if applicable.

Section 4 amends the section relating to municipal adoption or amendment of published
codes of regulations to require the adoption to comply with AS 34.50.110, if applicable.

Section 5 amends the statute that generally requires municipal assessors to assess dproperty
at its full and true value. Requires the assessor to comply with new sec. 34.50.190.

Section 6 adds a new article on government takings.

Sec. 34.50.100 directs governmental entities to follow the principles listed in the section
when considering and taking governmental action affecting private property.

Sec. 34.50.110 prohibits a governmental entity from taking certain actions, eP adopting
regulations relating to private property, unless the action has the least possible effect on



Representative Al Vezey
January 18, 1996
Page 2

private property and still accomplishes its Eublic ﬁurpose_ and unless a statement, as
described in (b{ of the action is made available to the public at least 30 days before the
action,

Sec. 34.50.120 prohibits a governmental entity from taking governmental action that results
ina taking of private property without anlng full compensation to the owner. Establishes
\_/vr%enbthe c%mpensanon IS to be paid, wnen the compensation is measured, and what interest
is to be paid.

Sec. 34.50.130 prohibits a governmental entity from deflating private property value by
suggesting or threatening to take action to avoid having to pay the full compensation.

Sec. 34.50.140 prohibits a governmental entity from requiring a private propertﬁ owner to
waive the full compensation requirement in orcler to obtain approval for a use of the owner's

property.

Sec. 34.50.150 requires that if a governmental entity that takes certain governmental action,
e.g. adopting a regulation, that removes access to private property, the governmental entity
must provide alternate access to the property or purchase the property.

Sec. 34.50.160 Prohibits_ a governmental entity from requiring a_Private property owner to
provide or pay for certain information used by the entity when it makes certain decisions
affecting private property.

Sec. 34.50.170 requires the state to reimburse municipalities for the compensation they have
to paY under sec. 34.50.120 for their takings, if the municipalities' actions are required by
state law.

Sec. 34.50.180 prohibits a person from beginning a civil court action for a taking of private
property by governmental action unless the action is begun within five years after the taking.

Sec. 34.50.190 requires a mu_niciﬁalitg to adjust the valuation of private prlopertY for property
tax purposes if a determination has been made that there has been a taking of the property
by governmental action. Requires the mumcgjahty to notify the owner of the new valuation.
Requires the new valuation to be reflected and identified in the next tax notice. Requires the
municipality to use an independent appraisal obtained by the owner to set the valuation, if
the property owner contests the reduction in valuation and secures the independent appraisal.

Sec. 34.50.200 permits a properte{ owner to enforce the provisions of the new article in court.
Allows a prevailing owner to collect its awarded attorney fees and costs from the budget of
the governmental entity involved in the violation of the article,



Representative Al Vezey
January 18, 1996
Page 3

Set(_:.|34.50.210 prohibits a state agency from adopting regulations to implement the new
article.

Sec. 34.50.250 defines terms for the new article,

AN 7amends the section governing what s included in a notice of a proposed adoption,
amendment, or repeal of a requlation to include, if applicable, the information required by
sec. 34.50.110.

StianBprovides a severability clause for the Act.

ShIaN9 states that the Act is not retroactive.

SN 10 makes the Act effective July 1, 1996.

If | may be of further assistance, please advise.

TLB:klb
965-009.klb
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Amendment proposed by Rep. Bettye Davis
House Judiciary Committee
January 19, 1996

AMENDMENT 1
Page 3, Lines 25-29

. (2) [the assertion that a public health and safety purpose is
involved is insufficient to justlfY a taking, and] governmental actions that
are purportedlY designed to protect public health and safety may not be

taken unless they , ,
, (é\) _are taken only in response to potential or real and
substantial threats to public health and safety;



CSHB 154 (ver. R) |
Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19, 1996

AMENDMENT 2

Page 4, Lines 3-4 are deleted.



CSHB 154 (ver. R) _
Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19. 1996

AMENDMENT 3
Page 4, Lines 59

(4) a governmental entity shall avoid undue delay in its govern-
mental processes; although normal governmental processesf; although
normal governmental processes do not ordinarily constitute takm_(‘;,s, undue
delays in some decision-making may create a taking, and, in addition, a
delay in processing may increase significantly the size of compensation
due to Hie owner of the private property if a taking is later found to have
occurred];
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Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19, 1996

AMENDMENT 4

Page 4, Lines 13-14 are deleted.
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Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19, 1996

AMENDMENT 5
Page 4, Lines 23-29.

The statement required by ?a) of this section must contain a full
analysis of the [total economic effect of the regulation, ordinance, or
restraint, an analysis of the economic effect of all reasonable
alternatives to the| regulation, ordinance, or restraint, andan
identification of the manner in which the proposed regulation,ordinance,
or restraint will substantially advance the purpose of protecting public
health and safety from identifiable public health or safety risks created
by the use of the private real property.



CSHB 154 (ver. R)

Amendment proposed by Rep. Bettye Davis
House Judiciary Committee
January 19, 1996

AMENDMENTfi

Page 4, Lines 30-31 are deleted.
Page 5, Lines 1-2 are deleted.



CSHB 154 (ver. R)

Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19, 1996

AMENDMENT 7

Page 5, Lines 24-29 are deleted



CSHB 154 (ver. R) |
Amendment proposed by Rep. Bettye Davis
House Jud|C|ar9y Committee

January 19, 1996

AMENDMENT 8

Page 5, Lines 30-31 are deleted.
Page 6, Lines 1-3 are deleted.



CSHB 154 (ver. R) |
Amendment proposed by Rep. Bettye Davis

House Judiclary Committee
January 19, 1996

AMENDMENT 9

Page 6, Lines 4-7 are deleted.



CSHB 154 (ver. R) _
Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19 1996

AMENDMENT 10
Page 6, Lines 8-10.

Sec. 34.50.180. TIME FOR BRINGING ACTION. A person may not
commence a civil action for a taking of the person's private property by
governmental action unless the action is commenced within 180 davs Tfive
years] after the taking has occurred.



CSHB 154 (ver. R) |
Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19, 1996

AMENDMENT 11

Page 6, Lines 22-28.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is
affected by a provision of AS 34.50.100 - 34.50.250 may enforce the
provision in the superior court against a state or municipal governmental
entity that] for failure [that faﬂs? to comply with the provision. If the
person prevails in an action brought under this section, the owner may
recover, to the extent awarded b){ the court, the owner's attorney fees and
costs from the state or municipal [budget of the] governmental entity]
involved in the governmental action on which the court action was based.



CSHB 154 (ver. R)

Amendment proposed by Rep. Bettye Davis
House Judiciary Committee

January 19, 1996

AMENDMENT 12

Page 8, Lines2-5 are deleted.
Page 8, Lines b-11

(A) governmen tal action that results inaphysical
invasion or occupancyof privatepropertyor that  denies anowner [any or
all] more than 50 percent of economic or other use of the person's private
property; or
(B) governmental action that results in [less than a
comple e] more than 50 percent deprivation o aII use or value of private
roperty, or of all interest in the property[even if the action is only
mporary in nature].



AMENDMENT TO CSHB 154 (JUD) Representative Finkelstei

Page 3. Line 25-Page 4, Line 4

delete all material



