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Position Title 

Econom ist 1
N o .  of Positio R a n g e / S t e p  

1 1 8 A
Bargaining Unit

G G U  ,
T i m e  Status Staff M o n t h s  

Full 1 2 .0
Location

Juneau
Election District 

3
T Y P E  of E X P E N D I T U R E A M O U N T Justification

Position n eed ed  to  coord inate  assessm ent of eco n o m ic  im p act on  p r iv a u  p rop erty  
resulting from  reg u la to ry  ch anges. Position w ill also perform  co m p le x  eva lu ation s  of 
general e co n o m ic  conditions and of h y p o th e tica l m a rk e ts  in th e  absen ce  of 
g overn m en t regu lation  in order to ca lcu la te  va lues o f tak in gs , as d e fin e d  by HB 1 5 4 .

Saiary 4 2 .0
Benefits 1 6 . 6

P r e m i u m  P a y

O t h e r

Total Personal Services 5 8 . 6

Travel 1 2 . 0

Contractual 3 .0
C o m m o d i t i e s 1 . 0

E q u i p m e n t 5 . 0

O ther

Total Cost 7 9 . 6

F U N D I N G  S O U R C E  for T O T A L  C O S T

1002 Federal Receipts

1003 G F  M a t c h

1004 G e neral F u n d 7 9 . 6

1005 G F / P r o g r a m  Receipts

1006 G F / M e n t a l  Health Trust

1007 1 / A  Receipts

1061 C I P  Receipts

O t h e r  ( ) |

R E Q U E S T  f o r  
N E W  P O S IT IO N

A G E N C Y : H ealth  and S ocia l S ervices  

BRU:
C O M P O N E N T :

Page:Rovised Oats:
F Y96

F N  P C N S . X L S 1 40 I'M  1/31 / y6



Position Title

Right o f W a y  R ev iew  Appraiser 1
N o .  of Positio R a n g e / S t e p  

1 2 1 A
Bargaining Unit 

G G U
T i m e  Status Staff M o n t h s  

Full ’ 1 2 .0
Location

Juneau
Election District 

3
T Y P E  of E X P E N D I T U R E A M O U N T justification

A n appraiser position  o f th is  calibar is required for th e  eva lu ation  o f claim s for tak ing  
pursuant to  HB 1 5 4 . The  position w ill be required to appraise a large varie ty  o f p rop erty  
types and im p acts  from  g o v ern m en t actions and w ill require s ign ificant and broad  
appraisal exp ertise . The  position  w ill be only o f its kind in th e  d ep artm en t and w ill be 
required to  w o rk  as a specialist and re lative ly  indep en d ently . It w ill be rev iew in g  and  
eva luating  claim s m ade by others and w ill be th e  prim ary specialist involved  
in claim  d e term in ation s .

Salary 5 1 .4
Benefits 1 9 .2
P r e m i u m  P a y

O t h e r

Total Personal Services 7 0 .6
Travel 1 2 .0
Contractual 3 .0
C o m m o d i t i e s 1 .0
E q u i p m e n t 5 .0
Other

Total C ost 9 1 .6
F U N D I N G  S O U R C E  for T O T A L  C O S T

1002 Federal Receipts

1003 G F  M a t c h

1004 G e neral F u n d 9 1 .6
1005 G F / P r o g r a m  Receipts

1006 G F / M e n t a l  Health Trust

1007 I / A  Receipts

1061 C I P  Receipts

O t h e r  ( )

R E Q U E S T  f o r  
N E W  P O S IT IO N

AGENCY: Health and Social Services 

BRU:
C O M P O N E N T :

Pago:Rovised Date:
F Y 9 6

FN P C N S .X LS » rj I'M 2/I/O A



STA TE  O F  ALASKA
1.996 LEG ISLAT IVE  SE SS IO N F I S C A L  N O T E BILL NO : H B 1 5 4

Revision Date: January 31.1996___________________ Dept. Affected: Community & Regional Affairs
Title: An Act requiring the Department of Law BRU: Local Government Assistance

to provide guidelines regarding unconst. Component Training and Development______
Sponsor: Representative Kohring______________  ____________________________
Requestor: H ouse Judiciary______________________ C O M P O N E N T  S E R IA L  N O . 672

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES 62.1 64.0 65.9 67.9 69.9 72.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 62.1 64.0 65.9 67.9 69.9 72.0

CAPITAL 0.0 0.0 0.0 0.0 0.0 0.0

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 62.1 64.0 65.9 67.9 69.9 72.0
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 62.1 64.0 65.9 67.9 69.9 72.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

1.0 1.0 1.0 1.0 1.0 1.0

Estimate of current (FY94) impact $ none
A N A L Y S I S :  (Attach a  s e p a r a t e  p a g e  it n e c e s s a r y )As !aw. HB 154 would create a new responsibility for local governments exercising planning powers to assess the economic impact of planning decisions on private property owners. For local governments, wishing to continue the exercise of planning powers consistent with traditional practice, this will mean a substantial increase in the amount of work performed for each land decision. For example, planning commissions could not issue or deny conditional permits or variances without accompanying impact analyses. Nor could councils and assemblies adopt or revise comprehensive plans, zoning and plaung codes or other land use regulations without the required analysis and payment of public funds to individuals. This work would materialize just as municipalities are facing shrinking budgets, tax resistance and service curtailments, (continued on attached)
Prepared by: Remond Hendersom Qjf̂ ctor M e ! f^/JtefjAMSLPhone: 465-4708
Division: Division of Administritiy6,Sr̂ ice$/ )J/ Date: 1/31/96
Approved by Commissioner: 1 f Date: 1/31/96
Agency: Community & Regional Affa/rs

PREPARER TO PROVIDE Al̂ . DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Page 1 o f 1



STATE O F  ALASKA  
1 9 9 6  LEG ISLA T IVE  SE SS IO N* u F I S C A L  N O T E BILL NO: HB154

Fiscal Note Analysis Continued

The department believes that many municipalities will look to this department to provide technical 
assistance in both understanding the law and complying with its requirements. The department 
works not just with small and/or remote communities, but with many mid-sized and large 
communities as well, that have active planning commissions and a tradition of community 
development based on the exercise of powers granted in AS 29.40. It is estimated that 
municipalities that exercise planning powers will request approximately 1.0 FTE in planning 
technical assistance services from the department in each of the first six years this law would be 
in effect. This is a service that cannot be absorbed by existing department staff without diverting 
staff from existing workloads. It is assumed that the expertise and experience of a Planner III 
position would be required to meet these new service demands.

Page 2 of 2



C S H B  1 5 4

A D A :
Sec. 34.50.120 RESTRICTIONS ON GOVERNMENTAL ACTION.
17 AAC 50 and AS 35.10.015 requires the department to ensure that all space 
occupied by governmental entities (local government as well as state 
agencies) conforms to the requirements of the Americans with Disabilities 
Act (ADA). As such, all facilities, both owned and leased, which are 
inaccessible are mandated to have elevator access to government occupied, 
rental spaces above the ground floor. Historically we have encountered 
approximately ten situations a year where potential landlords have opted to 
install elevators so as to enable them to offer rental space to the state. Due to 
the short life of the potential lease agreement (generally less than five years), 
they argue that the full cost of the improvements cannot be recovered from 
the additional proceeds generated by the lease.

Typically the cost of adding an elevator into an existing two or three story 
facility will fall in the range of approximately $225,000 - $275,000 per 
installation. Assuming that the lease is for 5,000 square feet of space, that the 
contractor is able to remain competitive and still get an increased rental rate 
of $0.15 per square foot; it follows that they would recover a maximum of 
$45,000 over the life of the contract. Leaving, on the average, a cost to be 
borne by the landlord of $195,000 per site. Considering that this event occurs 
approximately ten times per year, it produces an annual cost of nearly 
$2,000,000.



F I S C A L  N O T E

Revision D a te :_______ ___________________________________________________________________________D e p t. A ffe c te d j__________________ Departm ent o f C o rrectionsTitle: . A n A ct requiring th e D epartm ent o f Law  to provide B RU : __________________________________________________________guidelines regarding sta te  and m unicipal takings o f private p ro p e rty ..."  C o m p o n en t: __________________________________________________________Sp on sor: R epresen tative Kohring_________________________________________  __________________________________________________________Requester: H ouse Ju d icia ry ___________________________________________________ C O M P O N E N T  SE R IA L  N O . ___________________

STATE OF ALASKA BILL NO. CSHB 154(CRA)
1996 LEGISLATIVE SESSION

Expenditures/Revenues___________________________________ (T h o u s a n d s  o f  D o lla rs )O P E R A T IN G  E X P E N D IT U R E S FY 9 7 FY 9 8 F Y  99 F Y  0 0 FY 01 FY 0 2P E R S O N A L  S E R V IC E ST R A V E LC O N T R A C T U A LSU P P LIE SEQ U IP M E N TLA N D  & S T R U C T U R E SG R A N T S , C L A IM SM IS C E L L A N E O U ST O T A L  O P E R A T IN G # *### « « « * * * *« * * *  »
| C A P IT A L  E X P E N D IT U R E S
IC H A N G E  IN R E V E N U E S  ( ) |FU N D  S O U R C E   (Thousands o f Dollars)1002 Federal R eceip ts1 00 3  G F M a tch1 0 0 4  GF1005 GF/Program  R eceipts1006 G F/M H T IA  O therT O T A L 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0Estim ate o f an y  current year (FY96) c o s t : $ 0 .0P O S IT IO N SFULL-TIM EPA R T-TIM ET E M P O R A R YA N A L Y S IS : (A ttach a sep arate  p a g e  if n ecessary)_____________________________________________________________________________________________
HB 1 5 4  raises th ree  areas o f possible fiscal im p act on th e  D e p a rtm e n t of C orrections.
1) T h e  p o te n tia l fo r nuisance litiga tio n  from  inm ates  and p robationers/paro lees alleging  

in te rfe ren ce  w ith  th e ir ab ility  to  engage in certa in  business activ ities .
2) The  p o te n tia l fo r p rop erty  and business o w n e rs  to  assert legal claim s o f va lue  defla tio n  

resulting fro m  th e  loca tion  o f prisons, ja ils , co m m un ity  residential cen ters , or o th er ty p e s  of 
correctio na l fac ilities .

3) The  p o te n tia l fo r p rop erty  and business o w n e rs  to  assert legal claim s o f va lue  d e fla tio n  from  th e  
D e p a rtm e n t o f C orrections perm ittin g  probationers /paro lees to  d w e ll in th e ir neighborhoods.

♦ * * *  y ^ g  D e p a rtm e n t has no exp erien ce  on w h ic h  to  base cost es tim ates , h o w e v e r one successful claim  of
value d e fla tio n  from  a p ro p erty  or business o w n e r could be quite  substantia l.

Prepared by:  Je rry  Shriner   P ho n e: 4 6 5 -4 6 5 2Division: Office of the Commissioner___ _________________ Date: 2/15/96
Approved by Commissioner: _ Date: 2/15/96Agency: Ĉ artment of Corrections _____

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 96fisno.xls/DBR 1 of 1



STATE OF ALASKA
1996 LEGISLATIVE SESSION

F I S C A L  N O T E

BILL No.: HB 154

Revision Date: 

Title:

N / A

Regulatory Takings.

D e partment Affected: D O T & P F

B R U :

Sponsor: Representatives 

Requestor:

E X P E N D I T U R E S / R E  V E N U

Kohring, Rokebert, Kott C o m p o n e n t :  

C o m p o n e n t  Serial N u m b e r :

E S : ( T h o u s a n d s  of Dollars)

O P E R A T I N G F Y 9 7 F Y 9 8 F Y 9 9 F Y 0 0 F Y 0 1 F Y 0 2

P E R S O N A L  S E R V I C E S 0 0 0 0 0 0

T R A V E L 0 0 0 0 0 0

C O N T R A C T U A L 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0 15.000.0

S U P P L I E S 0 0 0 0 0 0

E Q U I P M E N T 0 0 0 0 0 0

L A N D  &  S T R U C T U R E S 0 0 0 0 0 0

G R A N T S .  C L A I M S 0 0 0 0 0 0

M I S C E L L A N E O U S 0 0 0 0 0 0

T O T A L  O P E R A T I N G : 15,000.0 15.000.0 15,000.0 15.000.0 15,000.0 15,000.0

C A P I T A L 0 0 0 <) 0 0

R E V E N U E  F U N D  S O U R C E 0 0 0 0

F U N D I N G :  ( T housands of Dollars)

1002 F E D E R A L  R E C E I P T S 0 0 0 0 0 0

1003 G F  M A T C H 0 0 0 0 0 0

1 0 0 4  G F 15.000.0 15.000.0 15,000.0 15.000.0 15,000.0 15,000.0

1005 G F / P R O G R A M  R E C E I P T S 0 0 0 0 0 0

1 0 0 6  G F / M H T I A 0 0 0 0 0 0

O T H E R 0 0 0 0 0 0

T O T A L  F U N D I N G : 15,000.0 15.000.0 15.000.0 15.000.0 15.000.0 15.000.0

P O S I T I O N S  ( N O N E  R E Q ’D )

F U L L - T I M E 0 0 0 0 0 0

P A R T - T I M E 0 0 0 0 0 0

T E M P O R A R Y 0 0 0 0 0 0

Estimate of current year ( F Y 9 6 )  impact: S O

A N A L Y S I S :  ( A t t a c h  a  s e p a r a t e  p a g e  if n e c e s s a r y )

T h e r e  is a w i d e  range of potential impacts d u e  to the variety of issues of C S H B  154 that could h ave lasting affects 

o n  this department. M a n y  w o u l d  require a case b y  case analysis to determine their full financial impact, but the 

attached pages identify a f e w  o f  t h e m  that could cause, at least, a potential $ 1 5  million annual expense.

Prepared by: B r u c e  Freitag 

Division: E n g i n eering A.Q&e£.atiop5 D ivision -

A p p r o v e d  b y  C o m m i s s i o n e r :

J oseph L. Perkins 

A g e n c y :  D e p a r t m e n t  o f  Transportation a n d  Public Facilities

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICEFor further distribution Information call the Governor’s Legislative Office

Ph o n e : 465 - 6 9 6 3

Date: 2/16/96

P h o n e : 465-3901

Date:
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M iscellaneous 25 USCS § 474

shall hereafter apply to the Territory [State] o f A laska: Provided, That 
groups o f Indians in Alaska not heretofore recognized as bands or tribes, but 
having a common bond o f occupation, o r association, o r residence within a 
well-defined neighborhood, community, o r rural district, may organize to 
adopt constitutions and bylaws and i .  receive charters o f incorporation and 
Federal loans under sections 16, 17, and 10 o f the Act o f June 18, 1934 (48 
Stat. 984) [25 USCS §§ 476, 477, and 470].
(May 1, 1936, ch 254, § 1, 49 Stat. 1250.)

H I S T O R Y ;  A N C I L L A R Y  L A W S  A N D  D I R E C T I V E S  

Refe r e n c e s  in text:

“Hereafter” or “heretofore”, referred to in this section, is p r obably a 

reference to before a n d  after the date of e n a c t m e n t  of  this section b y  A c t  

M a y  1, 1936.

E x p l a n a t o r y  notes:

T h e  bracketed w o r d  “State” w a s  inserted o n  the authority of  Proc. N o .

3 2 6 8  of  Jan. 3, 1959, 2 4  Fed. R e g .  81, 7 3  Stat. cl6, w h i c h  proc l a i m e d  

the a d mission of A l a s k a  into the U n i o n  o n  Jan. 3, 1959. F o r  A l a s k a  

Statehood L a w ,  see A c t  July 7, 1958, P. L. 85-508, 7 2  Stat. 339, w h i c h  

appears as a note p receding 4 8  U S C S  § 21.

Th i s  section w a s  formerly classified to 4 8  U S C S  § 362.

C O D E  O F  F E D E R A L  R E G U L A T I O N S  

B u r e a u  of  Indian Affairs, D e p a r t m e n t  o f  the Interior— Surface exploration, 

mining, a n d  reclamation of  lands, 25  C F R  Part 216.

B u r e a u  of L a n d  M a n a g e m e n t ,  D e p a r t m e n t  of  the Interior— A r e a s  subject to 

special m i n i n g  laws, 4 3  C F R  Part 3820.

C R O S S  R E F E R E N C E S  

This section is referred to in 2 5  U S C S  § 324.

R E S E A R C H  G U I D E

Federal P r o c e d u r e  L  E d :

19 F e d  P r o c  L  E d ,  Indians a n d  I n d i a n  Affairs §§ 46:52, 179, 902.

§ 474. Continuance of allowances

The Secretary o f the In terior is hereby directed to continue the allowance o f 
the articles enumerated in section 17 o f the Act o f March 2, 1889 (23 Stat. 
L. 894), o r their commuted cash value under the Act o f June 10, 1896 (29 
Stat. L . 334), to all Sioux Indians who would be eligible, but for the provi­
sions o f this Act, to receive allotments o f lands in severalty under section 19 
o f the Act o f May 29, 1908 (25 Stat. L . 451), o r under any prior Act, and 
who have the prescribed status o f the head o f a family o r single person over 
the age o f eighteen years, and his approval shall be final and conclusive, 
claims therefor to be paid as formerly from the permanent appropriation 
made by said section 17 and carried on the books o f the Treasury for this 
purpose. No person shall receive in his own right more than one allowance

283



25 USCS § 473Stat. 984, which appears generally as 25 USCS §§461 et seq. For full 1 classification of such Act, consult USCS Tables volumes.Explanatory notes:The bracketed word “ State” was inserted on the authority of Proc. No. 3268 of Jan. 3, 1959, 24 Fed. Reg. 81, 73 Stat. cl6, which proclaimed the admission of Alaska into the Union on Jan. 3, 1959. For Alaska Statehood Law, see Act July 7, 1958, P. L . 85-508, 72 Stat. 339, which appears as a note preceding 48 USCS § 21.Amendments:1990. Act May 24, 1990 substituted “sections 4,” for “ sections 2, 4,” .CROSS REFERENCES Oklahoma Indians as having rights secured to organize Indian tribes under sections to which reference is made, 25 USCS § 503.Tribes authorized to be organized with charter allowing participation in revolving credit fund and other rights secured to organized tribes under sec­tions to which reference is made in text, 25 USCS § 503.RESEARCH GUIDEFederal Procedure L Ed:19 Fed Proc L Ed, Indians and Indian Affairs §§ 46:52, 179, 902. INTERPRETIVE NOTES AND DECISIONS1. Congressional intent2. Recognition by Secretary1. Congressional intent Congress did not originally intend statutes gov­erning organization of new Indian tribes (25 USCS §§473 et seq.) to apply to aboriginal groups in Hawaii, since, in 1934, when § 473 was enacted,Hawaii wns territory. Price v Hawaii (1985, C A 9 ’Hawaii) 764 F2d 623, cert den (1986) 474 US 1055, 88 L  Ed 2d 771,106 S Ct 793, rch den (1986)475 US 1091, 89 L  Ed 2d 736, 106 S Ct 1482.Neither Whceler-Howard Act (Indian Reorgani­zation Act, 25 USCS § 276) nor Oklahoma Indian Welfare Act (25 USCS § 503) applies to Osage tribe (25 USCS §§ 473 and 508), but absent express legislation to contrary, Osage tribe possesses inher­ent sovereign power to form constitutional govern­ment, irrespective of any authority which might have been granted in those two acts; court would
§ 473a. Application to AlaskaSections 1, 5, 7, 8, 15, 17, and 19 of the A ct entitled “ An A ct toand develop Indian lands and resources; to extend to Indians the rightform business and other organizations; to establish a credit systemIndians; to grant certain rights of home rule to Indians; to provide for vocational education for Indians; and for other purposes,”  approved June 18, 1934 (48 Stat. 984) [25 U SCS §§ 461, 465, 467, 468, 475, 477, and 479],

282

not impute to Congress intent to leave Osage as virtually only tribe of Indians in United States without general governing body or right to estab­lish such body. Logan v Andrus (1978, ND Okla) 457 F Supp 1318.2. Recognition by Secretary By organizing tribes under provisions of Indian Reorganization Act (25 USCS §§ 471 et seq.), ap­proving their constitutions, and issuing tribal treaty fishing identification cards to their members pursuant to 25 CFR Part 256, Secretary of Interior has recognized Bay Mills Indian Community and Sault Ste. Marie Tribe of Chippewa Indians Indian tribes which arc political successors in interest to Ottawa and Chippewa Nation which was signatory to treaty of March 28, 1036 United States. United States v Michigan WD Mich) 471 F Supp 192.



1996 LEGISLATIVE SESSION
Revision Date: J a n u a r y  23. 1996____________________  Dept. A ffected: Public Safety_________________

Title: A n  A ct relating to actions for state or municipal BR U : Fire Prevention_______________

takings of private property . . . ._________________Com ponent: Fire Prevention Operations

Sponsor: Representative K o h r i n g _______________________ __________________________________

Requestor: H o u s e  J u d ; ;iarv_________________________  C O M P O N E N T  S E R IA L  N O . 0 4 9 4 __________

®  F IS C A L  N O T E  #

STATE OF ALASKA BILL NO: CSHB 154(JUD)

E X P E N D IT U R E S /R E V E N U =S: (T h o u s a n c s o f D o lla rs ) (inflation not included)
O P E R A T IN G FY  97 FY  98 F Y  99 F Y 0 0 F Y  01 F Y  02
P E R S O N A L  S E R V IC E S 260.0 260.0 260.0 260.0 2 60.0 260.0

T R A V E L
C O N T R A C T U A L 25.432.3 25.432.3 25.517.8 25.432.3 25.432.3 25.517.8

S U P P L IE S 7.5 7.5

E Q U IP M E N T
LA N D  & S T R U C T U R E S
G R A N T S . C LA IM S
M IS C E L L A N E O U S 4,345.0 4,345.0 4,345.0 4,345.0 4,345.0 4,345.0

T O T A L  O P E R A T IN G 3.0,037,3 30.037.3 30.130.3 30.037.3 30.037.3 30.130.3

C A P IT A L -0- -0- -0- -0 - -0 - -0 -

CHANGE IN REVENUES ( ) 
Revenue Code <483.7> <483.7> <483.7> <483.7> <483.7> <483.7>

F U N D IN G : (T h o u s a n d s  o f  D o lla rs )
1 0 C 2  Federal Receipts
1 0 0 3  G F  M atch
1 0 0 4  G F 30.037.3 30.037.3 30.130.3 30.037.3 30.037.3 30.1.10.3

1 0 0 5  G F /P roaram
1 0 0 6  G F /M H T IA
O ther
T O T A L . 30,03.7,3 30.037.3 30.130.3 30.037.3 30.037.3 30.130.3

E stim ate of current yea r (F Y  95) impact: $

P O S IT IO N S :
F U L L -T IM E 0 0 0 0 0 0
P A R T -T IM E 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

A N A L Y S IS : (Attach a separate  page if necessary.)

The Division of Fire Prevention is a code enforcement agency which 
implements and enforces the Uniform Building Code and Uniform Fire Code.

These codes are enforced through a series of activities, including fire 
prevention inspections, which locate fire code violations and can lead to 
the closure of a building to human occupancy if serious violations are 
not corrected. _______

P repared By: K e n n e t h  H. Lea. D e p u t y  Fire M a r s h a l______________________  Phone 4 6 5 - 5 5 2 2

Division: Fire Prevention____________________________________________  Date: January 24. 1 9 9 6 _____________________

Approved by C om m issioner: 0    Date: /  /  a % f / f £ __________
Agency: R o n a l d  L. Ottc. D e p a r t m e n t  of Public Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICEFor further distribution information call the Governor's Legislative OfficeRev n/95 Page 1 of £



®  FISCAL NOTE •
STATE OF ALASKA 
1996 LEGISLATIVE SESSION
Revision Date: J a n u a r y  24. 1 9 % Dept. Affected: Public Safety

BILL NO: CSH B  154(JUD)

The Division locates and eliminates code violations prior to 
construction through a plan review process which assures that buildings 
are constructed in a manner consistent with the adopted codes; these 
include the review of architectural, electrical, mechanical and 
specialty shop drawings prior to construction.

If construction of a building is started prior to approval of plans, 
the project may be shut down by issuance of a stop work order.

No increase in funding is needed for field operations which would 
continue essentially unchanged. Additional costs associated with this 
bill would result from payments to owners, occupants, and contractors 
as a result of the provisions of this bill.

Sec. 34.50.110 The Division would be required to prepare a full
analysis of the total economic impact of its proposed regulations prior 
to adoption. The Uniform Building Code (UBC) impacts all aspects of 
building construction. The Division does not have on staff a 
professional economist capable of determining the cost of a building 
built to the current edition of the UBC versus a building built 
according to some later edition of the code.

The number, size, type of construction, occupancy, height, location of 
the buildings are unknown as are such design decisions as the location 
of buildings on property or the topography of the building site. The 
implementation of the Uniform Building Code results in an indirect
taking b y  limiting the use of property or requiring additional
construction costs beyond that anticipated by the developer. Given the 
numerous design variables enumerated above plus the fact that the UBC 
is a performance standard which allows the designer maximum latitude in 
the selection of means of compliance, in all probability no meaningful 
figure could be developed.

This function would be required every third year, based on the code 
update cycle of the model codes, which are adopted by the Division.

Contractual funds would be required every third year. Based on a 
State of Alaska Economist III, in Juneau, the following cost was 
assumed.

Estimated cost: $78,000

Sec. 34.50.120 and .150 Full compensation to parties deprived in part 
or in whole of their use and enjoyment of property through a “taking” 
must be reimbursed.

Fire prevention inspections routinely fall within the definition of a 
“taking” in that such action often results in a deprivation of use or 
v a l u e .

The value, reimbursable to the owner/occupant, was calculated as 
follows. _______________________________
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The following assumptions were used based on three year averages of the 
above f u n c t i o n s .

Inspections per year: 2,028
Violations per inspection: 5 to 10, average 7.5
Correction cost per violation: $0 to $500,000 (Large dollar value
items are relatively rare, $250 per item was assumed for this 
calcul a t i o n ) .

Correction expense reimbursable to owners per year: $3,802,500

Building closures per year: 12
Duration of closure: 1 day to permanent (Most closures last a maximum
of 60 d a y s ) . Cost to the property owner-loss of business, loss of 
rental income, loss of building (Varies considerably based upon the 
size of the building, the amount of business conducted in a building 
during a given year, and the extent of the closure; i.e. the Division 
tries to close only those portions of the building directly impacted by 
the unsafe condition) $1,000 per day up to the value of the building 
which could be millions of dollars. Assumed $1,000 per day for 30 
d a y s .

Losses reimbursable to owners and occupants: $360,000

Note: The actual cost of such closures will ultimately be determined
as a result of civil litigation. Additional substantial costs for 
attorneys fees and fee reimbursement to the prevailing attorneys are 
anticipated, but would be in a fiscal note for the Department of Law.

Sec. 34.50.160 A governmental agency would be prohibited from 
requiring an owner to provide plans, reports, or other information 
where the governmental agency places a restraint on private property 
use. The UBC limits or constrains how building may be constructed.

Plans are reviewed prior to construction. Plans are prepared following 
lengthy and involved discussions between the design team and the owner.

In as much as the Division could no longer require that plans be 
submitted by the owner, a second set of drawings, specifications, and 
calculations would have to be prepared as as-built drawings after the 
fact. This would require the presence of a design team on the 
construction sight for observational purposes and the subsequent review 
of their observations. Features constructed contrary to the code 
would be required to be corrected on a change order or retrofit basis 
to assure the fire and life safety of the building and its occupants.

The above observations and document preparation would closely parallel 
the function of the original design team. Their costs were used to 
estimate the cost of as-built drawing preparation was used for purposes 
of determining the cost of as-built drawings.

Plan reviews per year (including automatic fire suppression s y s t e m s ) :
972 ____

3
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Construction documents typically cost 10-15% of the value of a project. 
The most recent statewide construction figure available was for FY 91, 
that year plans reviewed by the Division was for buildings representing 
$203.3 millions. An average plan preparation cost was calculated at 
12.5%.

Total contractual cost for preparation of design documents:
$25,400,000

An additional unknown expense would most probably result from errors 
detected in the owner/occupants design assumptions. These would have 
to be corrected by the owner prior to occupancy of the subject 
b u i l d i n g .

The actual figure could be expected to have increased beyond this level 
based on normally expected increases in construction costs and 
construction starts.

Stop Work Orders-73

Where construction has begun and is proceeding without prior plan 
review, construction is shut down until such time as code compliance
can be verified. Costs incurred by the developer include labor costs,
ixiterest on construction loans, disruption of construction schedules 
and possible fees for late completion. Stop work orders tend to be on
smaller projects, in as much as most larger firms are aware of and
follow code requirements.

The use of stop work orders would change under this bill. Where it 
previously occurred where construction started without plan review, it 
would probably have to be used to stop work which was proceeding 
contrary to the UBC, thereby limiting the amount of construction which 
is improperly built and subject to abatement.

Work force idled: 1 - 5  workers; assume 2.5 workers.
Man hours lost per day: 8 to 12 hoi rs per day, assume 10 hours per
day. Cost per hour/per worker: $20.00 (most small projects are not
Union or Bacon-Davis p r o jects).
Stop work duration: 1 day to 60 days; assume an average project hold
of 5 days.

Cost of stop work orders: $182,500

The Division currently collects a plan review fee which is deposited to 
the General Fund. This sum would no longer be collected under this 
bill.

Loss to the General Fund (FY 95): $483,767

This loss must be made up from the General Fund to the sum of $292,300. 
The program receipts received from the plan review function have been 
reappropriated to the Division for personal services ($260.0) and 
contractual ($32.3)._________________________________________________________________
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The; D i v i s i o n  w o u l d  h a v e  to c o n d u c t  b u s i n e s s  in r a d i c a l l y  d i f f e r e n t  
ways. S i n c e  m o s t  o p e r a t i o n s  are c o n d u c t e d  in c o m p l i a n c e  w i t h  T i t l e  13 
of t h e  AAC, the r e g u l a t i o n s  w o u l d  h a v e  t o  be r e v i s e d .  T h e  c o s t  of o u r  
m o s t  r e c e n t  r e g u l a t i o n s  p a c k a g e ,  e x c l u s i v e  of p e r s o n n e l  costs, w a s  
a p p r o x i m a t e l y  $15 , 0 0 0 .  T h i s  w a s  e v e n l y  s p l i t  b e t w e e n  c o n t r a c t u a l  
(postage, a d v e r t i s i n g ,  r e p r o d u c t i o n  costs, etc.) a n d  s u p p l y  (let t e r  
head, e n v e l o p e s ,  c o d e  books, etc.).

Sec. 3 4 . 5 0 . 1 7 0  T h e  S t a t e  of A l a s k a  is r e s p o n s i b l e  f o r  c o m p e n s a t i n g  
m u n i c i p a l i t i e s  f o r  t a k i n g s  w h i c h  t h e y  a r e  r e q u i r e d  to  p e r f o r m  b y  s t a t e  
law. T h e  D i v i s i o n  of F i r e  P r e v e n t i o n  s e t s  m i n i m u m  s t a t e  f i r e  a n d  life 
s a f e t y  c o d e s  w h i c h  o t h e r  j u r i s d i c t i o n s  m u s t  m e e t  as a m i n i m u m .  A n  
a d d i t i o n a l  u n k n o w n  f i n a n c i a l  l i a b i l i t y  w o u l d  arise.

Sec. 9 of the b i l l  n o w  s t a t e s  th a t  th i s  a c t  w i l l  n o t  b e  r e t r o a c t i v e ,  
t h i s  w i l l  h a v e  n o  i m p a c t  o n  the f i s c a l  n o t e  p r e v i o u s l y  p r e p a r e d .
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Fiscal Analysis C S H B  154 (Jud)

This legislation would require the Department of Environmental Conservation undertake three 

findings before adopting, amending or repealing any regulation or taking any action under a 

regulation:

Finding One. The proposal must be in response to real and substantial threats to the public 

health and safety, must be designed to significantly advance the purpose of health and safety and 

may not exceed the minimum action necessary to respond to the real and substantial threat.

Finding Two. Each proposal must be accompanied by a full analysis of the total economic effect 

of the regulation, amendment or repeal.

Finding Three. Each proposal must be accompanied by a full economic effect of all reasonable 

alternatives to that which is proposed.

The bill would prohibit the agency from adopting, amending or repealing a regulation that 

reduces the value of either personal or real property, or places a restraint on that property’s use to 

achieve a public benefit unless the agency compensated the owner for the value lost or the 

property that could not be used, even if the government action is temporary (that is, the owner 

would get the full use of his property back). The state must also reimburse a municipality for the 

full costs of compensation if a municipal action governed by this legislation was the result of a 

state requirement, such as the I/M program.

A n  exemption to the requirement for compensation is where the regulation is necessary to avoid 

or correct a public nuisance. However, the economic analyses would still be required. Also, it 

appears a government agency order that resulted from a violation of law (which would include 

statutes, regulations, and permit stipulations) is not a government action. Because all of D E C ’s 

regulations and permit stipulations are based on statutory law, it is unclear if any D E C  action to 

enforce those regulations would be a government action.

In any case, whether or not a “government action,” the agency would have to pay for any plans, 

reports or other information used to adopt a regulation or place a restraint on private property use

It is difficult to assess the full economic impact to the department of this requirement. 

Presumably, D E C  would have to pay for 1) contaminant monitoring by private water systems 

which stems from a federal requirement and are intended to ensure the safety of the drinking 

water; 2) emission testing of vehicles to meet the federal Clean Air Act requirements; 3) 

purchase and installation of best available control technology for stationary air emissions, again 

to meet federal Clean Air Act requirements; failure to meet those requirements would result in 

the loss of federal highway funds; 4) contingency plans required of oil shippers, storage facilities, 

and producers; 5) dike liners required for tank farms to contain a release; 6) Plans of Operation 

required of seafood processors; without this or a similar plan, exporting to Japan and Europe 

would cease, as would exports to other states by 1997 when the federal requirement for a similar 

plan takes effect; and 7) water quality monitoring of shellfish growing areas; without this



#  #

monitoring, shellfish can»t be sold interstate.

The estimate in the contractual line of our fiscal note is just that - an estimate and is intended to 
show primarily the costsfrr studies or reports such as those listed above, the costs of municipal 
implementation of DECfcprograms or statutory requirements that fall under DEC’s authorities.

We have also included $$7.0 to cover the costs of two assistant attorney generals in the 
Department of Law to asst the Department with challenges to the findings, determinations of 
whether or not a “takingTtad occurred, and determinations of compensable values.
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I FULL-TIM E 1 1 1 1 1 11 "A R T -T IM EI T E M P O R A R Y .A N A L Y S IS : (Attach a separate page if necessary)
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programs are met. The Division database does not currently maintain data that provides 

exact numbers of all projects affecting private property where conditions that could be 

considered a “taking” are imposed. Therefore, the following analysis provides an 

estimate of costs to the Division to meet this new requirement.

To estimate costs for this fiscal note, the Division utilized data concerning consistency 

reviews for projects in wetlands, which are often privately owned. Wetlands projects can 

also include tidelands, which are owned by the State, but since there are other projects on 

private lands that do not include wetlands where we do not have specific data, we are 

using the number of wetlands projects as an esumate. During F Y  95, the Division 

conducted 164 project reviews that required wetlands permits. Of these review, 67% (or 

110 projects) contained conditions in the final consistency determinations. Although 

some of the conditions contained in the determination may not constitute a “taking” under 

this bill, the projects that contained stipulations are used as an estimate to determine costs 

of complying with this proposed legislation.

Also lacking is easily obtainable data on the numbe; of acres involved in each project and 

the location of the projects. While this information is contained in our review files, a 

laborious hand-search would be requi ed to get specific information. Also, even if we 

obtained this information, our files do not contain information on the value of the 

wetlands. As such, the potential cost to the Division to compensate for a taking is very 

difficult to ascertain.

For purposes of estimate only, we have assumed that each wetlands fill project involves 

an average of 2 acres of fill, and that stipulations placed on these acres could constitute a 

taking as defined by this bill. Further, we acknowledge that there will be enormous 

variability in the value of property based on location and site-specific characteristics, but 

will use an average land value of $30,000/acre. Therefore, under these assumptions, the 

cost to the Division to compensate for takings as a result of stipulations contained in 

consistency determinations would be $6,600,000 annually.

In order to coordinate all the additional work required to address takings issues, the 

Division estimates the need for a full-time Range 20 staff person and associated costs to 

oversee the additional tasks associated with meeting the requirements of this legislation. 

Included in the costs for a fiill-time staff person are monthly trips to Anchorage to attend 

multi-agency project meetings; review project files, or conduct site visits. Anchorage is 

selected as a representative location of average travel costs. While it is likely some of the 

Division’s action may end up in litigation, we have not included additional costs for 

attorney services, assuming that the Department of Law is addressing this potential cost 

separately.

CSHB154(JUD)

Fiscal analysis continued Page 2
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Regulatory taking of private property
Oept Affected Natural Reiourcea 
BRU: Reaource Development
Componunt: Forest Mgmt. & Development

S p o n s o r .
R e q u e s t o r

Representatives) Kohring, Rokeberg, Kott
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ATTACHMENT FOR 
FISCAL NOTE CSHB154(CRA)
April 28, 1995

Sec. 34.50.250(a) defines taking in terms such that the provisions of the Alaska Forest 
Resources and Practices Act as revised in 1990 requiring private landowners to leave 
66 foot buffers along certain defined waterbodies (AS 41.17.116) would now be 
considered a taking.
AS 41.17 as now written and enforced by this agency provides for a process of 
selective removal of many of the most valuable trees within these 66 foot buffers, 
however 90 percent or more of all trees within these buffer areas on hundreds of miles 
of protected waterbodies on private lands throughout the state remain standing. The 
harvest of these trees is now prevented by AS 41.17. The estimated value of these 
trees to the private landowners, who are primarily native village and regional 
corporations, would be in the hundreds of millions of dollars at today's prices.
EXAMPLE OF IMPACT 
Sec. 34.50.250(9)...Buffer Zones
Last year an ANCSA village corporation, Klawock Heenya Corporation, told the board 
of forestry that they had left an estimated $20 million worth of standing timber in the 66 
foot riparian buffers required by AS 41.14.116 on Type A water bodies. Village 
corporations received 23,040 acres. Regional corporations like Sealaska received 
hundreds of thousands of acres. Forestry has received advice that the variation 
process (AS 41.17.087) in which any tree can be logged if doing so would not cause 
significant harm keeps the requirement to leave trees standing from being a taking.
Our guess would be that if HB154 were enacted and signed into law the requirements 
which would protect fish habitat and water quality would continue to be in law. For 
example, the 10 habitat components in AS 41.14.115 would still be the test for 
determining which trees can be removed from buffers. However, if the state had to pay 
for those trees the value of the trees would certainly run into hundreds of millions of 
dollars.
FISCAL IMPACT OF CSHB154(CRA)
The fiscal impact of implementation of this legislation is difficult to determine, however, 
it is anticipated that the cost to the agency will be in the hundreds of millions of dollars. 
We estimate the first year cost of the bill to be approximately $200 million dollars to 
cover compensation for existing buffers, and the jestimated cost to be incurred over the 
out-years to be approximately $40 million per year.
Sec. 34.50.110(6) states Mthe source of all compensation is the budget of the 
governmental entity that took the action that resulted in the taking." The language is 
not entirely clear, however, this appears to imply that this becomes a viable purpose for
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money normally appropriated within the agency's operating budget. The operating 
budget would first fund the purposes of this bill, then fund regular operating programs. 
The Forestry operating budget is approximately $7.6 million dollars, which includes 
funding for timber sales, Forest Practices Act and fire pre-suppression. If the existing 
operating dollars were required to fund the purposes of CSHB154(CRA), there would 
essentially be a shut-down of business, with no funding left for timber sales, forest 
practices or fire pre-suppression. Furthermore, an estimated additional $40 million 
would be required to fund this bill on an annual basis.
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A N A L Y S IS  C O N T IN U E D :

Th e  D i v i s i o n  o f  F i r e  P r e v e n t i o n  is a c o d e  e n f o r c e m e n t  a g e n c y  w h i c h  
i m p l e m e n t s  a n d  e n f o r c e s  the U n i f o r m  B u i l d i n g  C o d e  a n d  U n i f o r m  F i r e  Code.

T h e s e  c o d e s  a r e  e n f o r c e d  t h r o u g h  a s e r i e s  of a c t i v i t i e s  i n c l u d i n g  fire 
p r e v e n t i o n  i n s p e c t i o n s  w h i c h  l o c a t e  fire c o d e  v i o l a t i o n s  a n d  c a n  lead to 
the c l o s u r e  o f  a b u i l d i n g  to h u m a n  o c c u p a n c y  if s e r i o u s  v i o l a t i o n s  are 
not c o r r e c t e d .

T h e  D i v i s i o n  l o c a t e s  a n d  e l i m i n a t e s  c o d e  v i o l a t i o n s  p r i o r  to c o n s t r u c t i o n  
t h r o u g h  a p l a n  r e v i e w  p r o c e s s  w h i c h  a s s u r e s  that b u i l d i n g s  a r e  
c o n s t r u c t e d  i n  a m a n n e r  c o n s i s t e n t  w i t h  the a d o p t e d  c o d e s ;  t h e s e  include 
the r e v i e w  of a r c h i t e c t u r a l ,  e l e c t r i c a l ,  m e c h a n i c a l  a n d  s p e c i a l t y  shop 
d r a w i n g s  p r i o r  to c o n s t r u c t i o n .

If c o n s t r u c t i o n  of a b u i l d i n g  is s t a r t e d  p r i o r  to a p p r o v a l  of  plans, the 
p r o j e c t  m a y  b e  s h u t  d o w n  b y  i s s u a n c e  of a s t o p  w o r k  order.

N o  i n c r e a s e  in f u n d i n g  is n e e d e d  for f i e l d  o p e r a t i o n s  w h i c h  w o u l d  
c o n t i n u e  e s s e n t i a l l y  u n c h a n g e d .  A d d i t i o n a l  c o s t s  a s s o c i a t e d  w i t h  this 
b i l l  w o u l d  r e s u l t  f r o m  p a y m e n t s  to owners, o c c u p a n t s ,  a n d  c o n t r a c t o r s  as 
a r e s u l t  of the p r o v i s i o n s  o f  t h i s  bill.

Sec. 3 4 . 5 0 . 1 2 0  T h e  D i v i s i o n  w o u l d  b e  r e q u i r e d  to p r e p a r e  a fu l l  
a n a l y s i s  o f  t h e  t o t a l  e c o n o m i c  i m p a c t  of its p r o p o s e d  r e g u l a t i o n s  p r i o r  
to a d o p t i o n .  T h e  U n i f o r m  B u i l d i n g  C o d e  (UBC) i m p a c t s  a l l  a s p e c t s  of 
b u i l d i n g  c o n s t r u c t i o n .  T h e  D i v i s i o n  d o e s  not h a v e  o n  s t a f f  a 
p r o f e s s i o n a l  e c o n o m i s t  c a p a b l e  o f  d e t e r m i n i n g  the c o s t  of a b u i l d i n g  
b u i l t  to the c u r r e n t  e d i t i o n  of the U B C  v e r s u s  a b u i l d i n g  b u i l t  a c c o r d i n g  
to s o m e  l a t e r  e d i t i o n  o f  the code.

The n u m b e r ,  size, t y p e  cf c o n s t r u c t i o n ,  o c c u p a n c y ,  h e i ght, l o c a t i o n  of 
the b u i l d i n g s  a r e  u n k n o w n  as a r e  s u c h  d e s i g n  d e c i s i o n s  as the l o c a t i o n  of 
b u i l d i n g s  o n  p r o p e r t y  o r  t h e  t o p o g r a p h y  of the b u i l d i n g  site, ‘j he 
i m p l e m e n t a t i o n  of t h e  U n i f o r m  B u i l d i n g  C o d e  r e s u l t s  in a n  i n d i r e c t  taking 
b y  l i m i t i n g  t h e  u s e  o f  p r o p e r t y  o r  r e q u i r i n g  a d d i t i o n a l  c o n s t r u c t i o n  
c o s t s  b e y o n d  t h a t  a n t i c i p a t e d  b y  the d e v e l o p e r .  G i v e n  the n u m e r o u s  
d e s i g n  v a r i a b l e s  e n u m e r a t e d  a b o v e  p l u s  the fact that the U B C  is a 
p e r f o r m a n c e  s t a n d a r d  w h i c h  a l l o w s  the d e s i g n e r  m a x i m u m  l a t i t u d e  in the 
s e l e c t i o n  of m e a n s  of  c o m p l i a n c e ,  in all p r o b a b i l i t y  n o  m e a n i n g f u l  figure 
c o u l d  be  d e v e l o p e d .

T h i s  f u n c t i o n  w o u l d  be  r e q u i r e d  e v e r y  t h i r d  year, b a s e d  o n  t h e  c o d e  
u p d a t e  c y c l e  o f  t h e  m o d e l  co d e s ,  w h i c h  a r e  a d o p t e d  b y  t h e  D i v i s i o n .

C o n t r a c t u a l  f u n d s  w o u l d  b e  r e q u i r e d  e v e r y  t h i r d  year. B a s e d  o n  a State 
of A l a s k a  E c o n o m i s t  III, in J u n e a u ,  t h e  f o l l o w i n g  co s t  w a s  a s s u m e d .

E s t i m a t e d  cost: $ 7 8 , 0 0 0

Sec. 3 4 . 5 0 . 1 3 0  a n d  .160 F u l l  c o m p e n s a t i o n  to p a r t i e s  d e p r i v e d  i n  part 
o r  in w h o l e  of t h e i r  u s e  a n d  e n j o y m e n t  of p r o p e r t y  t h r o u g h  a “t a k i n g” 
m u s t  b e  r e i m b u r s e d .
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F i r e  p r e v e n t i o n  i n s p e c t i o n s  r o u t i n e l y  f a l l  w i t h i n  the d e f i n i t i o n  of a 
“t a k i n g” in th a t  s u c h  a c t i o n  o f t e n  r e s u l t s  in a d e p r i v a t i o n  of u s e  or 
v a l u e .

T h e  v a l u e ,  r e i m b u r s a b l e  to the o w n e r / o c c u p a n t ,  was c a l c u l a t e d  as follows.

T h e  f o l l o w i n g  a s s u m p t i o n s  w e r e  u s e d  b a s e d  o n  t h ree y e a r  a v e r a g e s  of the 
a b o v e  f u n c t i o n s .

I n s p e c t i o n s  p e r  y e a r :  2,028
V i o l a t i o n s  p e r  i n s p e c t i o n :  5 to 10, a v e r a g e  7.5
C o r r e c t i o n  c o s t  p e r  v i o l a t i o n :  $0 to $ 5 0 0 , 0 0 0  (Large d o l l a r  v a l u e  items
are r e l a t i v e l y  rare, $250 p e r  i t e m  was a s s u m e d  fcr this c a l c u l a t i o n )  .

C o r r e c t i o n  e x p e n s e  r e i m b u r s a b l e  to o w n e r s  p e r  year: $ 3 , 8 0 2 , 5 0 0

B u i l d i n g  c l o s u r e s  p e r  year: 12
D u r a t i o n  o f  c l o s u r e :  1 d a y  to p e r m a n e n t  (Most c l o s u r e s  last a m a x i m u m  of
60 d ays) . Co s t  to  the p r o p e r t y  o w n e r - l o s s  of business, loss o f  r e n t a l  
i n c o m e ,  l o s s  of  b u i l d i n g  (Varies c o n s i d e r a b l y  b a s e d  u p o n  the s i z e  of the 
b u i l d i n g ,  the a m o u n t  of b u s i n e s s  c o n d u c t e d  in a b u i l d i n g  d u r i n g  a g i v e n  
year, a n d  the e x t e n t  of the closure; i.e. the D i v i s i o n  tries t o  c l o s e  
o n l y  t h o s e  p o r t i o n s  of the b u i l d i n g  d i r e c t l y  i m p a c t e d  b y  the u n s a f e  
c o n d i t i o n )  $ 1 , 0 0 0  p e r  d a y  up  to the v a l u e  of the b u i l d i n g  w h i c h  c o u l d  be
m i l l i o n s  o f  d o l l a r s .  A s s u m e d  $1,000 p e r  d a y  for 30 days.

L o s s e s  r e i m b u r s a b l e  to o w n e r s  a n d  o c c u p a n t s :  $3 6 0 , 0 0 0

Note: T h e  a c t u a l  co s t  of s u c h  c l o s u r e s  w i l l  u l t i m a t e l y  be d e t e r m i n e d  as
a r e s u l t  o f  c i v i l  l i t i g a t i o n .  A d d i t i o n a l  s u b s t a n t i a l  c o sts f o r  a t t o r n e y s  
fees a n d  fee r e i m b u r s e m e n t  to the p r e v a i l i n g  a t t o r n e y s  are a n t i c i p a t e d
but w o u l d  b e  in a f i s c a l  n o t e  for the D e p a r t m e n t  of Law.

Sec. 3 4 . 5 0 . 1 7 0  A  g o v e r n m e n t a l  a g e n c y  w o u l d  be p r o h i b i t e d  f r o m  r e q u i r i n g  
a n  o w n e r  t o  p r o v i d e  plans, reports, o r  o t h e r  i n f o r m a t i o n  w h e r e  t h e
g o v e r n m e n t a l  a g e n c y  p l a c e s  a r e s t r a i n t  o n  p r i v a t e  p r o p e r t y  u s e . T h e  U B C
l i m i t s  o r  c o n s t r a i n s  h o w  b u i l d i n g  m a y  b e  c o n s t ructed.

P l a n s  a r e  r e v i e w e d  p r i o r  to c o n s t r u c t i o n . Plans are p r e p a r e d  f o l l o w i n g  
l e n g t h y  a n d  i n v o l v e d  d i s c u s s i o n s  b e t w e e n  the d e s i g n  t e a m  and the owner.

In as m u c h  as the D i v i s i o n  c o u l d  n o  l o n g e r  r e q uire that p l a n s  b e  
s u b m i t t e d  b y  the owner, a s e c o n d  set of drawings, s p e c i f i c a t i o n s ,  a n d  
c a l c u l a t i o n s  w o u l d  h a v e  to b e  p r e p a r e d  as a s - b u i l t  d r a w i n g s  a f t e r  the 
fact. T h i s  w o u l d  r e q u i r e  the p r e s e n c e  of a d e s i g n  t e a m  on  the 
c o n s t r u c t i o n  s i g h t  for o b s e r v a t i o n a l  p u r p o s e s  a n d  the s u b s e q u e n t  r e v i e w  
of t h e i r  o b s e r v a t i o n s .  F e a t u r e s  c o n s t r u c t e d  c o n t r a r y  to the c o d e  w o u l d  
be r e q u i r e d  to be  c o r r e c t e d  o n  a c h a n g e  o r d e r  o r  r e t r o f i t  b a s i s  to a s s u r e  
the f i r e  a n d  life s a f e t y  of the b u i l d i n g  a n d  its occupants.

T h e  a b c v e  o b s e r v a t i o n s  a n d  d o c u m e n t  p r e p a r a t i o n  w o u l d  c l o s e l y  p a r a l l e l  
the f u n c t i o n  o f  t h e  o r i g i n a l  d e s i g n  team. T h e i r  costs we r e  u s e d  to



e s t i m a t e  the c o s t  o f  a s - b u i l t  d r a w i n g  p r e p a r a t i o n  w a s  u s e d  f o r  p u r p o s e s  
of d e t e r m i n i n g  t h e  c o s t  of a s - b u i l t  d r a w i n g s .

P l a n  r e v i e w s  p e r  y e a r  ( i n c l u d i n g  a u t o m a t i c  fire s u p p r e s s i o n  s y s t e m s ) :
972

C o n s t r u c t i o n  d o c u m e n t s  t y p i c a l l y  c o s t  10 - 15% of the v a l u e  o f  a project. 
T h e  m o s t  r e c e n t  s t a t e w i d e  c o n s t r u c t i o n  f i g u r e  a v a i l a b l e  w a s  f o r  FY  91, 
t h a t  y e a r  p l a n s  r e v i e w e d  b y  t h e  D i v i s i o n  w a s  for b u i l d i n g s  r e p r e s e n t i n g  
$ 2 0 3 . 3  m i l l i o n s .  A n  a v e r a g e  p l a n  p r e p a r a t i o n  co s t  w a s  c a l c u l a t e d  at 
12.5%.

T o t a l  c o n t r a c t u a l  c o s t  f o r  p r e p a r a t i o n  of d e s i g n  d o c u m e n t s :  $ 2 5 , 4 0 0 , 0 0 0
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A n  a d d i t i o n a l  u n k n o w n  e x p a n s e  w o u l d  m o s t  p r o b a b l y  r e s u l t  f r o m  e r r o r s  
d e t e c t e d  in the o w n e r / o c c u p a n t s  d e s i g n  a s s u m p t i o n s .  T h e s e  w o u l d  h a v e  to 
be c o r r e c t e d  b y  t h e  o w n e r  p r i o r  to o c c u p a n c y  of the s u b j e c t  b u i l d i n g .

T h e  a c t u a l  f i g u r e  c o u l d  b e  e x p e c t e d  to h a v e  i n c r e a s e d  b e y o n d  t h i s  level 
b a s e d  o n  n o r m a l l y  e x p e c t e d  i n c r e a s e s  i n  c o n s t r u c t i o n  c o s t s  a n d  
c o n s t r u c t i o n  s t a r t s .

S t o p  W o r k  O r d e r s - 7 3

W h e r e  c o n s t r u c t i o n  has b e g u n  a n d  is p r o c e e d i n g  w i t h o u t  p r i o r  p l a n  review, 
c o n s t r u c t i o n  is s h u t  d o w n  u n t i l  s u c h  t i m e  as c o d e  c o m p l i a n c e  c a n  be 
v e r i f i e d .  C o s t s  i n c u r r e d  b y  the d e v e l o p e r  i n c l u d e  l a b o r  costs, i n t e r e s t  
o n  c o n s t r u c t i o n  loans, d i s r u p t i o n  of c o n s t r u c t i o n  s c h e d u l e s  a n d  p o s s i b l e  
fees f o r  late c o m p l e t i o n .  S t o p  w o r k  o r d e r s  t e n d  to be o n  s m a l l e r  
p r o j e c t s ,  in as m u c h  as m o s t  l a r g e r  f i r m s  are a w a r e  of a n d  f o l l o w  code 
r e q u i r e m e n t s .

T h e  u s e  of s t o p  w o r k  o r d e r s  w o u l d  c h a n g e  u n d e r  this bill. W h e r e  it 
p r e v i o u s l y  o c c u r r e d  w h e r e  c o n s t r u c t i o n  s t a r t e d  w i t h o u t  p l a n  r e v i e w ,  it 
w o u l d  p r o b a b l y  h a v e  to b e  u s e d  to s t o p  w o r k  w h i c h  w a s  p r o c e e d i n g  c o n t r a r y  
to the UBC, t h e r e b y  l i m i t i n g  the a m o u n t  o f  c o n s t r u c t i o n  w h i c h  is 
i m p r o p e r l y  b u i l t  a n d  s u b j e c t  to a b a t e m e n t .

W o r k  f o r c e  idled: 1 - 5  w o r k e r s ;  a s s u m e  2.5 workers.
M a n  h o u r s  lost p e r  day: 8 to 12 h o u r s  p e r  day, a s s u m e  10 h o u r s  p e r  day.
C o s t  p e r  h o u r / p e r  w o r k e r :  $ 2 0 . 0 0  (most s m a l l  p r o j e c t s  are n o t  U n i o n  or
B a c o n - D a v i s  p r o j e c t s )  .
S t o p  w o r k  d u r a t i o n :  1 d a y  to  60 days; a s s u m e  a n  a v e r a g e  p r o j e c t  h o l d  of
5 d a y s .

C o s t  of s t o p  w o r k  o r d e r s :  $ 1 8 2 , 5 0 0

T h e  D i v i s i o n  c u r r e n t l y  c o l l e c t s  a p l a n  r e v i e w  fee w h i c h  is d e p o s i t e d  to 
the G e n e r a l  Fund. T h i s  s u m  w o u l d  n o  l o n g e r  be c o l l e c t e d  u n d e r  t h i s  bill.

Less to the General Fund (FY 95): $483,767
4
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1996 LEGISLATIVE SESSION
Revision Date: January 13, 1996_______________ Dept. Affected: Public Safety

T h i s  l o s s  m u s t  b e  m a d e  up  f r o m  the G e n e r a l  F u n d  to the s u m  of $292,300. 
T h e  p r o g r a m  r e c e i p t s  r e c e i v e d  fr o m  the p l a n  r e v i e w  f u n c t i o n  h a v e  b e e n  
r e a p p r o p r i a t e d  t o  the D i v i s i o n  for p e r s o n a l  s e r v i c e s  ($260.0) a n d  
c o n t r a c t u a l  ($32.3).

T h e  D i v i s i o n  w o u l d  h a v e  to c o n d u c t  b u s i n e s s  in r a d i c a l l y  d i f f e r e n t  ways. 
S i n c e  m o s t  o p e r a t i o n s  are c o n d u c t e d  in c o m p l i a n c e  w i t h  T i t l e  13 of the 
AAC, t h e  r e g u l a t i o n s  w o u l d  h a v e  to b e  rev i s e d .  The cost of o u r  m o s t  
r e c e n t  r e g u l a t i o n s  p a c k a g e ,  e x c l u s i v e  of p e r s o n n e l  costs, w a s  
a p p r o x i m a t e l y  $ 1 5 , 0 0 0 .  T h i s  w a s  e v e n l y  s p l i t  b e t w e e n  c o n t r a c t u a l  
(postage, a d v e r t i s i n g ,  r e p r o d u c t i o n  costs, etc.) a n d  s u p p l y  ( l e tter head, 
e n v e l o p e s ,  c o d e  b o o k s ,  etc.).

5



Sponsor: leps. Kohring, Rokeberq.Kott
Requester:  (H)JUD
Expenditures/Revenues 

OPERATING EXPENDITURES 
PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT 
LAND & STRUCTURES 
GRANTS, CLAIMS
MISCELLANEOUS____________
TOTAL OPERATING

N O T E  a

BILL NO. CS HB154(CRA)

Dept. Affected;_________Revenue
’BRU: ALL
Component: ALL

COMPONENT SERIAL NO.

Revision Date: ___________________________________
Title: Regulatory Taking of Private Property

(  F I S C A L
STATE OF ALASKA ^
1995 LEGISLATIVE SESSION

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

ICHANGEIN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 110.0 110.0 110.0 110.0 110.0 110.0
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL
Estimate of any current year (FY95) cost: S 
POSITIONS

0.0

FULL-TIME *1 *1 *1 *1 •1 *1
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)Finite costs tor the enactment of CSH B 154(CRA) are difficult to determine. Based upon the Departments estimate of 8-10 regulation projects/year and the requirements of 34.50120a., increased staff time would be required to research and prepare the required statement. An increase in the number of hearings is anticipated. The Bill appears to provide for a citizen to request a regulation adjustment, and that the request be granted by the agency, unless the agency can provide proof that the request should not be granted. There is no burden upon the individual to justify the request. Potentially, the burden would fall upon this Department to prove to oil companies that existing tax regulations do not 'take' more than statutes authorize; that Child Support Emorcemerit actions are authorized in all cases and garnishment is legal: that Income lost as a result of not allowing liquor to be sold In a location that sells pull- tabs is not reimburseable; that garnishment of a PFD is not reimburseable; and that ABC Board reulatory actions should not incur fiscal liablity. This Department believes that C S  H8154(CRA) as wntten is onerous and oppressive, and in its broad scope will inhibit fair and equal application of existing regulations, and will deter implementation of regulations supporting new Statutes. This regulation is not limited to the seiziure of 'real property,’ but, as drafted would include personal property such as Permanent Fund Dividend's or bank accounts.Personal Services: 1 Range 21 Regulation Specialist (* Minimum anticipated)Travel: Additional Board meetings/investigatory i/avel (additional funding may be required)Contractual: Additional Public Hearings/pufyiqatlpns (adfllional funding may be required)
Prepared by:
Division:
Approved by Commissioner:
Agency:

P R E P A R E R  T O  PROVIDE ALL DISTRIBUTION COPIES T O  GOVERNOR'S LEGISLATIVE OFFICE
For further distnbution information, call the Governors Legislative Office

(Rev 10/94) 95fisno.xls/DBR Page 1 of 2



ALASKA STATE LEGISLATURE

Interim
6 0 0  East Railroad A v e n u e  

Wasilla, A l a s k a  9 9 6 5 4  

(907)373-1842 

F a x  (907) 3 7 3 - 4 7 2 9

R E PR E S E N T A T IV E  V IC  
D ISTR ICT  2 6

Session:
State Capitol Building, R o o m  4 2 8  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  

(907)465-2186 

F a x  (907) 4 6 5 - 3 8 1 8

K O H R IN G

M E M O R A N D U M

A p r i l  1 5 ,  1 9 9 6

T o :  R e p .  B r i a n  P o r t e r
C h a i r ,  H o u s e  J u d i c i a r y

F r o m :  V i c  K o h r i n g

Subject: C S fo r House B ill 1 5 4

P e r y o u r  req u es t, I have ou tlin ed  th e  changes to th e  new  ve rs ion  o f  
H ouse B ill 1 5 4 , m y "regu la to ry  tak ings" leg is la tion .

1. R ep la c ed  la n g u ag e  fo r  "g o v e rnm en ta l e n tit ie s "  w ith  "s ta te  
re g u la to ry  agency". T h is  rem oves b o rough s , m un ic ip a lit ie s  and  
c ities from  the g ove rnm en t agenc ies to w h ich  th is  le g is la tion  
w ou ld  app ly .

2 . R e p la c e d  "g o v e rnm en t a c tio n "  w ith  "p e rm it , c e r t i f ic a t io n , 
a p p ro v a l, o r  o th e r a u th o r iz a t io n  re q u ire d  fo r  p rop osed  la n d  
use". T h is  rem oves the vague w ord ing  in  the p rev iou s ve rs ion .

3 . C h ang ed  the "tim e fo r  b rin g in g  ac tion " from  five the  th re e  
years.

4. C hanged  the com pen sa tion  v a lu e  to fa ir  m a rk e t v a lu e . T h is  
rem ove s  the a b ility  fo r  an  a p p ra is e r  to  s u b m it  an  d e fla ted  
a p p ra is a l. T h is  a ls o  rem oves sp ecu la tiv e  s u its  fo r  p rop osed  
u s e s , s in ce  fa i r  m a rk e t  v a lu e  is  b a sed  on  c u r r e n t  a re a  
com pos it io n .

5 . Rem oved  "fo rest p roduc ts" from  the  d e fin ition  o f  read p rop e rty . 
T h is  rem oves th e  a n n u a l p e rm itt in g  fo r  t im b e r b u f fe r  zon e s  
from  be ing  effected .

W a s illa  • Fairview  Loop • E k lu tn a  • Pete rs C reek



6 . C hanged  the lo ss  in va lu e  th re sh o ld  from  2 0%  to 3 0% .
7 . T he sec tion  tit led  "P rin c ip le s  fo r  G ove rnm en t A ction" h a s  been 

rem oved . T h is  section sa id th a t a sse rt ion s  o f  th re a ts  to pub lic  
h ea lth  and  sa fe ty  were n o t enough to ju s t i fy  a  tak ing .

8 . T h e  se c tio n  tit led  "In access ib le  P rop e rty " h a s  been rem oved . 
T h is  sec tion  sa id  th a t com pensation  h ad  to be paid fo r a  lo ss  o f  
access th a t  c rea ted  a  lo s s  in  v a lu e  o f  m ore  th an  2 0% . Th is 
m ean s

9. T he se c tion  tit led  "A d ju s tm en t o f  V a lu e  fo r P rop e rty  Tax" h a s  
b een  rem oved . T h is  sec tion  sa id  th a t  m u n ic 'p a lit ie s  m u s t 
a d ju s t  th e  v a lu a t io n  o f  th e  p ro p e rty  fo r  ta x a tion  p u rp o se s . 
U n d e r th e  new  ve rs ion , a  p e rson  w ill be a llow ed to  appea l the 
ta x  v a lu a t io n  u s ing  existing m ethods.

I be lieve th is  new  ve rs io n  o f HB  1 5 4  an sw e rs a l l c on ce rn s  p rev iou s ly  
b ro u g h t fo r th  d u r in g  p ub lic  te s tim ony . The c la im  th a t  lit ig a tion  w ill 
f lo u r is h  is  u n fo u n d e d . O f the fo u r  s ta te s  th a t have enacted  tak ing s 
leg is la tion  w ith  com pensation , th e re  h a s  been o n ly  one law su it.
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A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E B Y  R E P R E S E N T A T I V E  F I N K E L S T E I N

T O :  C S H B  154 

P a g e  5, line 4  after "property"

Insert ", unless the action is necessary to avoid or 

correct a public or private nuisance"

P a g e  5, line 7 after "property"

Insert ", unless the action is necessary to avoid or 

correct a public or private nuisance"

r



A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  

T O :  C S H B  154 

P a g e  5, line 5

Delete "30"

Insert "60"

B Y  R E P R E S E N T A T I V E  F I N K E L S T E I N
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By STEVE RINEHART "

• • Daily N e w s r e j w f e r * ^ v , (.;V\

•’ /.jtt the state refused to let loggers cut 
non stream, should it.afflEra  n e x t  ,fb.:a7salmoi

p a y  for thejtrees left standing?
If a  city council told a  l a n d o w n e r  not .to. 

build a  fast-food restaurant in. a  Residen­
tial n e i g h b o r h o o d ,  s h o u l d  the g o v e r n m e n t  
h a v e  to p a y  h e r  for t he lost land value?

If a. o o r d u g h  g o v e r n­
m e n t  told wa t e r f r o n t  land- 

. o w n e r s  t h e y  / c o u l d  n ot 
build o n  the e d g e  of a  lake 
b e c a u s e  that w o u l d  spoil 
th e  , v i e w  for e v e r y o n e ,  
shou l d  t h e y  b e  r e i m b u r s e d  
for t h e , lost u s e  of their 

land? .
; T h e  a n s w e r s  a r e  yes,

yes a n d  yes, according to _____________

He p .  V i c  K o h r i n g ,  fresh- Kohrina , ,,

require t he g o v e r n m e n t  to p a y  l a n d o w n­
ers. w b W  r e f l a t i o n s  significantly'dimin- 
ish t b e ;:v a l i | „ o r  t h e i r j > r o p e r t y S o v e r a -  
, menf.regulation 'has systematically e r p d e d

^ H  ..V

canch- ,f; 
iue las'

'A
M o W . f i '

O l :
  j families. ■'

S t  families pajy rent w h e n  t h e y
» s t r o p s  fpf?i rnove in. w h i l e  the y  sav e  for a d o w n

A l a s k a  into a  n a t i o n w i d e’ deba t e  

p r o p e r t y  rights,and. g o v e r n m e n t > r  p.-fionl^8rtf.i8$ue — |  “o l

vo 
fall.

:ers d u m t

, . .. . r'HfT'V’ ’
T h e  fate of t he A l a s k a  proposal is>nro-+i5n, xt didn,f v*»,w far when



«mx HILL I Anchorage Daly Newt
abbie.Gaylor, Jeahnle Simpson and Stevie Simpson -**•

; > • Mil • • :

•‘•n-atv
ranch .uajriasl

iViMC*/. v . • •  '••
to b u y  : 

Sot'* an, 
home**

*hhn>theyv.i down,/’rV;j'r2*vi; -.- ecW 
their •

l a n d - u s e  

d e b a t e
A n t i - r e g u l a t i o n  l a w  
c o s t l y ,  c r i t i c s  w a r n
By STEVE RINEHART
Daily News repbrter

If the state refused to let loggers cut 
trees next to a  s a l m o n  stream, should it 
p a y  for the trees left standing?

If a  city council told a  l a n d o w n e r  not to 
build a  fast-food restaurant in a residen 
tial neighborhood, shou l d  the g o v e r n m e n t  
h a v e  to p a y  h e r  for the lost l a n d  value?

If a ; b o r d u g h  g o v e r n­
m e n t  told waterfront l a n d­

o w n e r s  t h e y  c o p l d  n o t  
build o n  the e d g e  of.a lake 
b e c a u s e  that w o u l d  spoil 
the. v i e w  for e v e r y o n e ,  
s h o u l d  the y  b e  r e i m b u r s e d  
for the lost us e  of their 
land?

T h e  a n s w e r s  are yes, 
yes a n d  yes, according to 
R e p .  V i c  K o h r i n g ,  fresh- „
m a n  R e p u b l i c a n  f r o m  W a -  
silla a n d  a u t h o r  of a p r o p o s e d  l a w  tc 
require the gov e r n m e n t ,  to p a y  l a n d o w n  
ers w h e n  regulations significantly d i m i n  
ish the v a lue of tbeir property. G o v e r n  
m e n t  regulation h a s  systematically eroded 
p e o p l e’s rights to use their property as 
t h e y  desire, h e  said.

T h e  a n s w e r s  are no, n o  a n d  no, accord­
ing to critics, w h o  w o r r y  that s uch a l a w  
could tie g o v e r n m e n t  in k n o t s  a n d  pit 
n e i g hbors against e a c h  other.

K o h ringts bill, H B  154, has" "brought 

A l a s k a  into a  n a t i o n w i d e  d e b a t e  about 
pr o p e r t y  rights a n d  g o v e r n m e n t  regula­
tions. T h e  issue g r a b b e d  a  h i g h  profile as 
part of congressional R e p u b l i c a n s’ “C o n ­
tract W i t h  A m e r i c a ” last year, b u t  

■ so-called, “regulatory t a k i n g s” la w s  h a v e  
b e e n  introduced in d o z e n s  of state legisla­

te recent years a n d  have, passed initw’tycs. . afy ...
In o n e  bf  t he m o s t  publidfcCd cases, the 
ishingtpn legislature p a s s e d  a  takings 

l a w ,  o n l y  to n a v e  voters d u m p  it w i t h  a
* L r e n d u m  last fall. £..... ........

h e  fate of t h e  A l a s k a  proposal is 
‘:ain. It d i d n’t get v e r y  far w h e n  
qc^di last year, b u t  h a s  d r a w n  10 

m o r e  co-sponsors this session, for a total 
o f  11, m o s t l y  frdip the B e p u b R c a n  M a j o r i­
ty. As. It gate; also has

^ m w ^
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aiding are opposed to this is because

ên* it takes away a lot of their
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. J a ' '■ •. 1 V ■ •'•M y contention is this is a democracy, and people should 
decide. Mostly, We have 
decided we shouldMguiate for 
the collective good. 9

— 8or» Hannon of tho Mwta EnvtfonwwnUI Lobby
•

avalanche hazard zones. An example Kohring points to Is lakeshore landown­ers whose property development is lim it­ed by Matanuska-Susitna Borough’s 75r foot shoreline setback law.The lakeside buffer allows docks and moorings, fo r example, but not habitable dwellings, houses o r garages. It is intend­ed to protect .lakeshore habitat and the view, according to B in  Hudson, the bor­ough’s code compl iahtKfc'Chief.Big Lake homeowner Doyle Currier, who testified fo r the b ill, said he thinks it ’s wrong to be taxed• on thl»t portion o f his shoreline property that he can't use freely. He called i t  “ government at it’s worst," and said he Is enlisting property owners in a letter-w riting campaign 
against the setback rule.T ie  setback went Into effect In 1973, Hudson said. The Mat-Su Borough Assem­bly narrowed the lakeside buffer to 45 feet in 1986, he sabf. Soon after, residents launched a petition drive to overturn tee Assembly’s action. At a special election tee following , year, voters put a 75-foot buffer law bade on the books.“ This was the public telling the bor­ough govemment tOjPUt (the buffer) back in placo,”  he said. seems odd to me that this example 'would be chosen as a 
poster boy.’*; jAccording to Hudson, many people be­lieve the requirement enhances property value*. He said he hears more complaints about violations o f the setback than about 
the setback itself..Judiciary Chairman Brian Porter, a iblican and former Anchorage Assem-

—• Hop. Vic Kohring

he said. . :“ It is one of those great-soucding b ills until you get into it,,T he said. “ Then it; becomes a real quagmire o f complexity.”  Porter said his committee is trying to address a number o f legal questions raised by tee b ill, before forwarding it to the Finance Committee. r ‘ ■Judiciary member Al Vezey, a North Pole Republican, said he supports Kohr- 
ing’s b ill but thinks it mfty be too complex to get thibugh the Legislature 
this year. , _2.\ ic-sponsors in s Mulder, Norm ana Ramona ;e, Scott Ogan o f Fairbanks, Gary ?ott of . Eagle orte Pole and

In addition to' elude Republican*' Rokeberg, Terry.;' Bamea, a ll of Palmer, Pete Davis o f Soldoti River, Jeannette,Richard Foster, a Democrat from Nome.Like some cityv he’s com local zonip ty owners?Kohring 
current, dt; eminent s < 
strictions on pro] □ating cjmm land, w ith $ t their lost p:

icials, Porter said ;,the b ill ’s t^fect on neighboring prqper-
ld nofi

i£;
. , iwners for________________    Ju e . T ie  b lfif?sm rathreshold; I f  tee land value declines by more than 20. percent, tee government would have to pay.This 1/pores a ,  fact o f Alaska life, municipal o fflda lst said: growing popula­tion and changing land-use patterns. With growth comes pxoj&rty conflicts, Kenai Peninsula Borough Attorney Tom Boe- decker said. But Under Kohring’s b ill, local govenunent could not sort out the land uses with new zoning laws.Jon Isaacs, local representative o f theAmerican :'P1 land-use laws prope; drawn of the all<would mime time 

tee surroundVezey a lib  example. Jn ' pay thi doesborhood.
Bote foiind

Association, said o balance competing gave this example, ice as a member platting board : j in South Anchorage owner while at the ^property va lues.for ghbors. 
a gravel pit fo r  an the public, should i f  the public decides it ‘ in tee neighi.: - 

m tV riBoedecker said they hring’s seal, reducing regulation. The government should have dear, defensible reasons fo r limiting th e .«♦ ANftuWif 1W*1, W.»+ *kl«,

damaged In v
Fire damagied two second flo o r o f a b  Quality Liteo Prir warehouse district Street o f f Interoat Road,. AqchOrage 1 
officials said. Bat: Bullock said he di extent o f damage fire, which was re p.m. Sunday, bees were s till on the j' occupies moot o f t Jim Hogih^ents: apartment oh the Ids son and a frie; dinner when his s Hogan said. The f , apartment, and ti 
flames, he said. “  very thick smoke Hogan. “ That wa
Indian affair 
sentenced I
JUNEAU -  The Indian A ffairs ’ /  been sentenced t on a drunken dr Juneau District Froehlich gave ' Cesar, a sentern what most first As part o f a pier pleaded no cont alcohol-breath t dismissal of a d; charge, a cap of term and a $400 he imposed the Cesar, 54, cause teat could have killed the two v car. Cesar’s reft alcohol-breath harsher senterv *
State worl " 
prepares fc
The largest uni says it ’s prep a r 
Republican leg;, they’ l l  reject a last wear with t administration 8,600-member A Employees Assangiy about ho
treated and the $100,000 to beg walkout. The c summer would o f 1.4 per Finance 4  *& »*innan M. can’t affo its are LV,fiscal
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A la s k a  E n v i r o n m e n t a l  L o b b y ,  I n c
P.O. Box 22151 Juneau, Alaska 99802

P h o n e :  9 0 7 - 4 6 3 -3 3 6 6  
Fax: 9 0 7 - 4 6 3 -3 3 1 2

ALASKA ENVIRONMENTAL LOBBY OPPOSES HB 154

Private property rights are protected by the foundations of our government 
(Federal and State Constitution) and over 200 years of judicial precedent 
and procedure. From the beginning of governing, decisions are made to 
balance the rights of one land owner with the rights of their neighbors, and 
the overall responsibility to their community. Land use must be regulated 
in a balanced, fair, and deliberative manner for the collective interest. If 
we are failing to protect the guaranteed rights of citizens and their 
property, we are not the free world democracy we claim to be and we 
should correct this.

HB 154 is not a solution to any demonstrated problem. It is an 
overreaching piece of legislation that ensures government programs 
will be less efficient and more costly. Instead of improving 
government, it will add a new layer of bureaucracy, cost local governments 
millions, and the State government billions of dollars. It will render useless 
the standards that ensure we all have clean air and water, that raw sewage 
is not discharged, that the food we eat is uncontaminated, that we have safe 
working conditions, healthy fish stocks, and comfortable neighborhoods in 
which to live.

The advocates of this legislation will claim, it doesn't prevent the 
government from regulating these behaviors, the government just has to 
pay the property owner for restricting their use. Who is this anonymous 
government? It is us!

SO, if your community decided that certain types of businesses are not 
appropriate in certain locations, could your neighbors asserts, that this 
restriction prohibits their use of their land as they want? In the April 20, 
1995 memo from Rep. Kohring to Rep. Austerman, the question of "who 
decides what is the most profitable use of the land?" "the most profitable 
use of any property be it real or personal is best decided by the person who 
owns it." If I decide the best use of my land is a bar or liquor store, in 
your neighborhood, can I assert that the government can not keep me from 
opening my business, unless they pay for m> lost future revenue? What 
about shutting down my currcnth operating bar. w h e n  the communit}

Hi l t > * ! C
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Let's strive for efficient, user-friendly government. Alaska is a diverse 
place, with diverse needs that must be balanced. Local governments 
struggle regularly to balance the rights of individual property owners 
against the collective good of the community. If my neighbor decides to 
build a junkyard next-door, that certainly decreases my property value and 
poses a serious safety hazard for my children. Do we then pay the 
junkyard builder not to build? Do we pay polluters not to pollute? The 
shape and growth o f every community rightly belongs to that com m unity, 
not to one dissatisfied property owner within it.

We all live downstream , downwind or next-door to property where 
pollution and other harm ful activities have been restrained to protect a l l  
o f our property values and our collective interest in safe, healthy and 
enjoyable communities.

• rights against the encroaching developers moving in to my former quiet
comer of the Kenai Peninsula. I think this is the wrong approach.
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A la s k a  E n v i r o n m e n t a l  L o b b y ,  I n c
P.O. Box 22151 Juneau, Alaska 998 0 2
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Pax: 9 0 7 - 4 6 3 -3 3 1 2

A LA SK A  E N V IR O N M E N T A L  L O B B Y  O P PO S E S  H B  154

Private property rights are protected by the foundations o f  our government 
(Federal and State Constitution) and over 200 years o f  jud icia l precedent 
and procedure. From the beginning o f governing, decisions are made to 
balance the rights o f  one land owner with the rights o f  their neighbors, and 
the overall responsibility to their community. Land use must be regulated 
in a balanced, fair, and deliberative manner fo r the collective interest. I f  
we are failing to protect the guaranteed rights o f citizens and their 
property, we are not the free world democracy we claim to be and we 
should correct this.

H B  154 is not a solution to any demonstrated problem. It is an 
overreaching piece o f  legislation that ensures government programs 
will be less efficient and more costly. Instead o f  improving 
government, it w ill add a new layer o f  bureaucracy, cost local governments 
m illions, and the State government b illions o f dollars. It w ill render useless 
the standards that ensure we a ll have clean air and water, that raw sewage 
is not discharged, that the food we eat is uncontaminated, that we have safe 
working conditions, healthy Fish stocks, and comfortable neighborhoods in 
which to live.

The advocates o f this legislation w ill claim , it doesn't prevent the 
government from  regulating these behaviors, the government just has to 
pay the property owner fo r restricting their use. W ho is this anonymous 
government? It is us!

SO, i f your community decided that certain types o f businesses are not 
appropriate in certain locations, could your neighbors asserts, that this 
restriction prohibits their use o f their land as they want? In the April 20, 
1995 memo from  Rep. Kohring to Rep. Austerman, the question o f "who 
decides what is the most profitable use o f  the land?" "the most profitable 
use o f any property be it real or personal is best decided by the person who 
owns it." I f  I decide the best use o f  my land is a bar o r liquor store, in 
your neighborhood, can I assert that the government can not keep me from 
opening m y  business, unless they p a y  for m y  lost future revenue? W h a t  

about shutting d o w n  m y  currently operating bar. w h e n  the c o m m u n i t y
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decides it should go dry? What about my pom shop? What about my toxic 
waste disposal site?

In the letter from  Craig T ille ry , Asst. AG to this committee, dated January 
26 , 1996, "under CSHB 154, any restraint on use o f  private property as a 
result o f  government action, no matter how small o r temporary and 
regardless o f its reasonableness o r o f  the owner's expectations, is a taking". 
Consider just how costly this w ill be. There w ill be assessment costs, 
litigation fees and the staggering cost o f  compensating property owners 
who claim a "taking". Our state agencies would need to hire legions o f  
additional attorneys and then come up with the money to pay thousands o f 
claim s. W hen  there is a m an ifest need fo r  governm en t to be 
m o re  e ffic ien t and less costly , th is is m ovem ent in  the w rong 
d ire c t io n .

H B  154, i f  enacted, w ill negate important health, safety and 
environmental standards by making it too expensive f o r  S tate 
agencies to en fo rce them . I t  is m ore  e ffic ient (cheaper, faster) to 
p reven t p rob lem s than  to co rre c t them. I f  we do not continue to 
regulate sewage, hepatitis A w ill spread faster and farther than it already 
has. I f  we do not protect our anadromous streams our salmon industry 
w ill be devastated. I f  we do not continue to regulate industry, we w ill have 
toxic waste sites in our neighborhoods.

HB 154 is a draconian solution to a problem that exists mainly in the minds 
o f  land developers. Proponents o f  this bill try to embrace the public by 
presenting themselves as the grand protectors to the individual, but it is 
the ind iv idua l A laskan  who w ill be harm ed i f  this passes. Those 
who are protected and profit w ill have as their goal personal profit, not 
public health and safety.

There is a system in place fo r citizens to appeal decisions made by State 
Agencies. The Alaska Court System handles civil actions i f  an individual 
decides to sue the State. I f  these cu rren t systems do not w o rk  we 
shou ld  fix  them . But, i f  isolated cases do not resolve the way the 
proponent would like it to, we should review the facts, not redo the entire 
system. There a re  rem edies fo r  citizens who a re  u n ju s t ly  
m istreated  by the governm en t.

Some environmental advocates have actually asserted I should support this 
legislation. More environmental victories come out o f  courtroom  juries by 
our peers, then in front o f  policy makers we disagree with. From a ll the 
legal expertise I've heard about this b ill I assume that there would be many 
"New York Lawyers" that would be happv to come defend my property



Let's strive fo r efficient, user-friendly government. Alaska is a diverse 
place, with diverse needs that must be balanced. Local governments 
struggle regularly to balance the rights o f  individual property owners 
against the collective good o f  the community. I f  my neighbor decides to 
build a junkyard next-door, that certainly decreases my property value and 
poses a serious safety hazard fo r my children. D o we then pay the 
junkyard builder not to build? Do we pay polluters not to pollute? The 
shape and growth o f  every' community rightly belongs to that community, 
not to one dissatisfied property owner within it.

W e a ll live downstream, downwind or next-door to property where 
pollution and other harm ful activities have been restrained to protect a l l  
o f  our property values and our collective interest in safe, healthy and 
enjoyable communities.

• rights against the encroaching developers moving in to my former quiet
comer of the Kenai Peninsula. I think this is the wrong approach.
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

January 26, 1996

Rep. Brian Porter 
State Capitol, Room 118 
Juneau, Alaska 99801-1182

Re: HB 154

Dear Representative Porter:

TONY KNOWLES, GOVERNOR
PLEASE REPLY  TO
ET 1031 WEST4THAVENUE, SU ITE .?00  ANCHORAGE, ALASKA 99501 -1904  

PHONE (907 )2 69 -5100  
FAX: (9 07 )2 76 -3697
KEY BANK BUILDING 100 CUSHMAN ST.. SU IT E 400  
FAIRBANKS. ALASKA 99701 -4679  
PHONE (907 )451 -2611  
FAX (907 )4 51 -2646

O  P.O. BOX 1 10300-DIMOND COURTHOUSE  JUNEAU. ALASKA 99811 -0300  
PHONE. (907 )4 65 -3600  
FAX (907 )4 65 -6735

At the January 19,1996 House Judiciary Committee hearing on CSHB 154, you requested 
the Department o f Law to provide a written summary o f the primary concerns it expressed at that 
hearing. This letter responds to that request, using the “ R”  version o f the bill adopted by the 
committee as the basis for these comments.

Our starting point for analysis is that CSHB 154 substantially broadens the potential liability 
for the State and municipalities with respect to alleged “ regulatory takings.”  Most significantly, the 
United States and Alaska Constitutions provide for a “ per se”  taking only where all or virtually all 
use o f  private property is restricted by governmental action. In cases o f lesser restriction, 
constitutional law requires the court to conduct an analysis o f the character o f the governmental 
action, the economic impact on the private property and the interference with reasonable investment 
expectations, in order to determine whether a taking occurs. In contrast, under CSHB 154 any 
restraint on use o f private property as a result o f government action, no matter how small or 
temporary and regardless o f its reasonableness or o f the owner’ s expectations, is a taking per se.

In addition, CSHB 154 includes repeals o f regulations and ordinances within the ambit o f 
actions which may give rise to a takings claim, while the constitutions do not. Constitutionally, no 
“ right to be regulated”  has been established; CSHB 154 establishes such a right. Finally, in a 
constitutional takings claim there is an exception for public and private nuisimce; under CSHB 154 
there is an exception only for public nuisances and even that exception appears to be negated by 
other provisions.

The effect o f these differences is to substantially broaden the scope o f potential takings 
claims against the State and municipalities. The extent o f the state’ s exposure will presumably be 
addressed in agency fiscal notes. However, the broad and ambiguous language in the bill which 
describes what is compensable means that any analysis o f impacts is at best a guess and only after 
years o f protracted litigation would the full extent be known. By way o f example, the State o f
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example, the State o f Washington recently considered a “ regulatory takings”  bill which, though not 
as broad in scope as CSHB 154, contains many similarities to this bill. There was much debate in 
Washington as to the extent o f the potential liabilities, and an independent analysis by the University 
o f Washington concluded that the range o f potential liability for local governments in Washington 
state was between $3.8 billion and $11 billion for compensation and $300 million and $1 billion for 
the cost o f economic impact analysis required by the proposed Washington statute. Similar 
uncertainty is likely to attend the proposed Alaska legislation.

One significant ambiguity in the bill is the extent to which future restraints based on existing 
laws are compensable. CSHB 154 is clearly not retroactive, and thus prior restraints are not 
compensable. For example, with respect to the timber buffer zone requirement it is clear that the 
inability to log trees within the statutory buffer zone last year is not compensable. What is less clear 
is whether a renewed effort to log those same trees next year, which is denied based on the presently 
existing regulatory scheme, is compensable. Under the broad language o f the statute such 
compensation is apparently required. This is because the proposed bill predicates liability not on 
the legal basis o f the action restraining the use o f private land, but rather on the governmental action 
denying that use.

In addition to concerns over the breadth and potential expense o f the proposed bill there are 
significant legal concerns with the way in which specific provisions work. The most significant o f 
those will be discussed below in the order they appear in CSHB 154.

AS 34.50.110 This paragraph prohibits adoption, reform or repeal o f a regulation 
relating to private property unless the regulation has the least possible effect on the private property, 
supported by a complete analysis o f the economic effects and the public purposes. Such effects 
would be expensive and difficult to quantify in many instances. In Washington state, a similar 
proposed requirement was estimated to cost state and local governments between $500 million and 
$2.2 billion per year. This may result in the abandonment by the agencies o f efforts to amend or 
repeal regulations.

Similarly, the requirements o f this section would make other regulatory actions, such as 
fishery allocation decisions, much more cumbersome and could impact decision where values other 
than economics are at stake, such as allocations between commercial and sport fishermen.

Finally, subsection (a) refers to real and personal property while subsection (b) is limited to 
real property. While this may be intentional, it appears to be an inconsistency.

AS 34.50.150 This provision requires that “ in addition to the full compensation” , i f  a 
“ taking”  deprives the owner o f access to property, alternate access must be provided. The loss o f 
access has already been compensated through full compensation; therefore, providing alternate 
access gives the property owner a double recovery. Also, this proposed provision is ambiguous as 
to whether alternative access is required where any portion o f access or type o f access is deprived,
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AS 34.50.160 This provision prohibits an agency from requiring a property owner to submit 
plans, studies, and so forth, for use in the agency’ s decisions that may impose a restraint on the use 
o f private property. This would substantially increase the difficulty o f conducting certain 
longstanding government activities. For example, issuance o f building permits by a municipality 
may be effectively eliminated since it would not be possible to require submission o f plans or 
blueprints. In another instance, under AS 16.05.870, the ADF&G may not approve activities which 
impact an anadromous fish stream unless the plans and specifications o f the activities are adequate 
to demonstrate that fish and game will be protected. Similarly, under AS 16.10.010, DEC may not 
lawfully be able to issue permits relating to salmon spawning streams in the absence o f plans, 
thereby stifling mining, logging, construction o f power plants and so forth.

Concern also arises where a federal mandate is involved. The Department o f Motor Vehicles 
requires proof that a vehicle in Anchorage has passed an emission test in order to receive its 
registration. This response to a federal mandate would be illegal under the bill and registrations 
could not be entered. I f  the registrations are issued without the certification, the state risks losing 
federal highway funds.

AS 34.50.190(^3 This section requires that municipalities take into account the value o f a 
taking in assessing property taxes. I f  the value is disputed, subsection (b) requires that the value 
placed on it by an “ independent”  appraiser hired by the owner be accepted without question i f  such 
an appraisal is done. The state assessor as well as the assessors o f various entities have stated that 
this requirement is unprecedented and contrary to good appraisal practice.

AS 34.100161: AS 34.50.200 These provisions require that compensation for a taking under 
this bill is to come from the budget o f the governmental entity whose action triggered the taking. 
There must be an appropriation each year which authorizes such payments.

AS 34.50.200 This provision states that a prevailing landowner in an action under this bill 
“ may recover, to the extent awarded by the court, the owner’ s attorney fees and costs” . It is unclear 
whether this is full fees or simply references Alaska Civil Rule 82. I f  this changes Rule 82 then it 
may be a change to a court rule and need to be in the title and require a two-thirds majority for 
passage.

o r  o n l y  w h e r e  a l l  a c c e s s  i s  d e p r i v e d .
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Thank you for allowing me the opportunity to testify in front o f the House Judiciary 
Committee on this bill. I hope this summary o f that testimony is useful.

cc: Pat Pourchot
Bruce Botelho 
Barbara Ritchie 
Chrystal Smith

CJT.mes

Very truly yours,

BRUCE M. BOTELHO 
ATTORNEY GENERAL

Craig J. Tillery V
Assistant Attorney General
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CS FOR HOUSE BELL NO. 154( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION
B Y

Offered:

Referred:

Sponsor(s): R E P R E SE N T A T IV E S  K O HR IN G , Rokeberg, Kott, Kelly, Vezey, Martin, Barnes, Ogan, 
G.Davis, Jam es, Mulder, Foster

A BELL 

FOR AN ACT ENTITLED 

"An Act relating to civil actions fo r state o r municipal takings o f private 

property o r fo r state or municipal violations; relating to state and municipal 

regulations, ordinances, and actions relating to private property; relating to 

compensation for, access to, and taxation o f private property taken by state or 

municipal action; and providing fo r an effective date."

BE IT  ENACTED BY THE LEG ISLATURE OF THE STATE OF ALASKA :

* Section 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS. 

Except as otherwise provided under AS 34.50.180. a [A] person may not bring an 
action fo r the recovery o f real property [,] or for the recovery o f the possession o f it 
unless the action is commenced within 10 years. An action may not be maintained for 
the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the 
grantor o f the plaintiff was seized or possessed o f the premises in question within 10

-1- CSHB 154( )
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years before the commencement o f the action.
* Sec. 2. AS 09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY 
LIABILIT IES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided 
bv AS 34.50.180. a [A] person may not bring an action (1) for libel, slander, assault, 
battery, seduction, false imprisonment, or for any injury to the person or rights o f 
another not arising on contract and not specifically provided otherwise; (2) upon a 
statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute, 
other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. AS 29.25.040 is amended to read:
Sec. 29.25.040. CODES OF REGULATION. The governing body may in a 

single ordinance adopt or amend by reference provisions o f a published code o f 
municipal regulations. The procedure under AS 29.25.020 applies to an ordinance 
adopted under this section, except that neither the ordinance or its amendments must 
be distributed to the public or read in full at the public hearing. For a period o f 15 
days before adoption o f an ordinance under this section, at least five copies o f the code 
o f regulations shall be made available for public inspection at a time and place set out 
in the hearing notice. Only the ordinance must be printed after it is adopted under this 
section. The governing body shall provide for an adopted code o f regulations to be 
made available to the public at no more than cost. Notwithstanding the other 
provisions o f this section and i f  applicable, the adoption o r amendment o f a 
published code o f regulations under this section shall comply with AS 34.50.110.

* Sec. 4. AS 29.45.110 is amended by adding a new subsection to read:
(d) When assessing the full and true value o f property, the assessor shall 

comply with AS 34.50.190.
* Sec. 5. AS 34.50 is amended by adding new sections to read:

ARTICLE 2. GOVERNMENT TAKINGS.
Sec. 34.50.100. PRINCIPLES FOR GOVERNMENTAL ACTION. A 

governmental entity shall follow the following principles when considering and taking 
governmental action affecting private property:

(1) to avoid imposing unanticipated or undue additional burdens on the
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public or on the public treasury, a governmental entity shall be sensitive to, anticipate, 
and account for the obligations imposed by the fifth and fourteenth amendments to the 
United States Constitution and art I, sec. 18, Constitution o f the State o f Alaska when 
planning and carrying out governmental action;

(2) the assertion that a public health and safety purpose is involved is 
insufficient to justify a taking, and governmental actions that are purportedly designed 
to protect public health and safety may not be taken unless they

(A) are taken only in response to real and substantial threats to 
public health and safety;

(B ) are designed to significantly advance the purpose o f health 
and safety; and

(C) do not exceed the governmental action that is necessary to 
achieve the health and safety purpose;

(3) the governmental entity responsible for taking the governmental 
action has the burden o f proving the criteria under (2) o f this section;

(4) a governmental entity shall avoid undue delay in its governmental 
processes; although normal governmental processes do not ordinarily constitute takings, 
undue delay:, in some decision-making may create a taking, and, in addition, a delay 
in processing may increase significantly Lc size o f compensation due to the owner o f 
the private property if a taking is later found to have occurred;

(5 ) the constitutional protections against taking private property are 
self-executing and require compensation regardless o f whether the underlying authority 
for the action contemplated a taking or authorized the payment o f compensation.

Sec. 34.50.110. RESTRICTIONS ON GOVERNMENTAL ACTION. A 
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating 
to private property, or impose a restraint on private property use unless the regulation, 
ordinance, or restraint has the least possible effect on private property and still 
accomplishes the necessary public purpose.

Sec. 34.50.120. FULL COMPENSATION REQUIRED, (a) A governmental 
entity may not take governmental action that results in a taking o f private property, 
unless the governmental entity pays full compensation for the taking to the owner o f
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the private property when the value o f the loss exceeds 20 percent or more o f the total 
value o f the property before the taking.

(b) The full compensation required by (a) o f this section is the monetary value 
o f the reduction in the fair market value o f the property on the day the property is 
taken. Interest at 3.5 percent above the annual rate charged member banks for 
advances by the 12th Federal Reserve District on the day o f the taking shall be paid 
on the fu ll compensation from the day o f the taking.

Sec. 34.50.130. PROHIBITION AGAINST VALUE DEFLATION. A 
governmental entity may not deflate the value o f private property by suggesting or 
threatening to take action that would avoid the entity’s paying full compensation to the 
owner.

Sec. 34.50.140. WAIVER PROHIBITED. A governmental entity may not 
require the owner o f private property to waive the full compensation required by 
AS 34.50.120, or AS 34.50.150 if applicable, as a condition of approving a use o f the 
person’ s property, including receiving a permit or subdividing real property.

Sec. 34.50.150. INACCESSIBLE PROPERTY, (a) A governmental entity 
that adopts a regulation or ordinance, or imposes a restraint on private property use 
shall, at the governmental entity’ s expense, provide an alternate access to the property 
or purchase the inaccessible property, if the regulation, ordinance, or restraint deprives 
the owner o f the property o f all access to the property.

(b) I f  the governmental entity provides alternate access under (a) o f this 
section, the governmental entity is not required to pay the owner full compensation 
under AS 34.50.120, except that, i f the fair market value o f the property has been 
reduced more than 20 percent due to the regulation, ordinance, or restraint even with 
the alternate access, and if the regulation, ordinance, or restraint is governmental action 
that results in a taking, the governmental entity shall pay full compensation for the 
taking under AS 34.50.120. Notwithstanding AS 34.50.120, the full compensation 
required to be paid by this subsection is the difference between the fair market value 
o f the property the day before the taking and the fair market value o f the property, 
including any value added by the alternate access, after the taking.

Sec. 34.50.160. PROHIBITION AGAINST IMPOSING COSTS. A
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governmental entity may not require an owner o f private property to provide or pay 
for studies, maps, plans, reports, or other information used in the governmental entity’ s 
decisions to adopt a regulation or ordinance relating to private property.

Sec. 34.50.170. STATE RESPONSIBILITY FOR COMPENSATION. The 
state shall compensate municipalities for the full compensation that the municipalities 
are required to pay under AS 34.50.120, or AS 34.50.150 if applicable, for taking 
private property by governmental action if the municipality’ s governmental action is 
required by state law.

Sec. 34.50.180. TIME FOR BRINGING ACTION. A person may not 
commence a civil action for a taking o f the person’s private property by governmental 
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.190. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) I f  
a determination has been made that there has been a taking o f private property by 
governmental action, a municipality that levies a tax on the property shall adjust the 
valuation o f the property for the purposes of the tax to the fair market value o f the 
property calculated under AS 34.50.120(b), or AS 34.50.150(b) if applicable, and shall 
notify the owner o f the new tax valuation. The new tax valuation must be reflected 
and identified in the next tax assessment notice.

(b) I f  the property owner contests the reduction in valuation, and if the 
property owner secures an independent appraisal o f the property from a person who 
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal 
provided by the independent appraiser shall be averaged with the fair market value 
calculated under AS 34.50.120(b), or AS 34.50.150(b) if applicable, and the average 
is the valuation used by the municipality when taxing the property.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is 
affected by a provision o f AS 34.50.100 - 34.50.250 may enforce the provision in the 
superior court against a governmental entity that fails to comply with the provision. 
I f  the person prevails in an action brought under this section, the owner may recover, 
to the extent awarded by the court, the owner’s attorney fees and costs.

Sec. 34.50.210. REGULATIONS PROHIBITED. A state agency may not 
adopt regulations to implement AS 34.50.100 - 34.50.250.
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1 Sec. 34.50.250. DEFINITIONS. In AS 34.50.100 - 34.50.250, unless the
2 context clearly requires otherwise,
3 (1) "full compensation" means the monetary value o f the reduction in
4 the fair market value o f private property, if the reduction is caused by a taking by
5 governmental action;
6 (2) "governmental action" means action by a governmental entity,
7 including the adoption o f a regulation or ordinance, or a restraint on private property
8 use, but does not include
9 (A) the formal exercise o f the power o f eminent domain;

10 (B ) seizure o f private property by law enforcement agencies as
11 evidence o f a crime for violations o f law or forfeiture ordered by a court;
12 (Q  orders issued by a state agency, an agency o f a
13 municipality, or a court that result from a violation o f law and that are
14 authorized by law; or
15 (D ) the discontinuation o f state government programs or the
16 government programs of a municipality;
17 (3) "governmental entity" means a state agency or a municipality;
18 (4) "personal property" means tangible property other than real
19 property, but including merchandise, stock-in-trade, machinery, equipment, furniture,
20 Fixtures, vehicles, boats, and aircraft;
21 (5) "private property" means real or personal property that is not owned
22 by the state, a municipality, or the federal government;
23 (6) "real property" includes land, an interest in land, improvements on
24 land, proprietary water rights, and crops, forest products, or resources capable o f being
25 harvested or extracted;
26 (7) "restraint on private property use" means an action, requirement, or
27 restriction imposed by a governmental entity that limits the use o f private property;
28 (8) "state agency" means a department, institution, board, commission,
29 division, authority, public corporation, or other administrative unit o f the executive
30 branch o f state government, including the University o f Alaska, the Alaska Railroad
31 Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace
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1 Development Corporation, and the Alaska State Pension Investment Board;
2 (9) "taking" includes
3 (A ) a regulation or other governmental action that regulates or
4 imposes a restraint on private property use for public benefit, including
5 restraints on wetlands fish or wildlife habitat or the creation o f buffer zones
6 unless the regulation is necessary to avoid or correct a public nuisance;
7 (B ) governmental action that results in a physical invasion or
8 occupancy o f private property or that denies an owner any or a ll economic or
9 other use o f the person’ s private property; or

10 (C ) governmental action that results in less than a complete
11 deprivation o f all use or value o f private property, or o f all interest in the
12 property, even i f  the action is only temporary in nature.
13 * Sec. 6. SEVERABILITY CLAUSE. I f  a provision o f this Act or the application o f this
14 Act to a person or circumstance is held to be invalid, the remainder o f this Act and the
15 application o f this Act to other persons or circumstances is not affected.
16 * Sec. 7. This Act does not apply to statutes, regulations, or ordinances that are in effect
17 on the day before the effective date o f this Act.
18 * Sec. 8. This Act takes effect July 1, 1996.
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CS FOR HOUSE B IL L  NO. 154( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION
B Y

Offered:

Referred:

Sponsor(s): R E P R E S E N T A T IV E S  K O HR IN G , Rokebcrg, Kott, Kelly, Vezey, Martin, Barnes, Ogan, 
G.Davis, Jam es, Mulder

A B ILL  

FOR AN ACT ENTITLED
• /

"An Act relating to actions for state or municipal takings o f private property or 

fo r [certain! violations; relating to state and municipal regulations, ordinances, and 

actions relating to private property; relating to compensation for,^access to7£and 

taxation of private property taken by state or municipal action; and providing fo r 

an effective date."

BE  IT  ENACTED BY  THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS. 

Except as otherwise provided under AS 34.50.180. a [A] person may not bring an 
action for the recovery o f real property [,] or for the recover)' o f the possession o f it 
unless the action is commenced within 10 years. An action may not be maintained for 
the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the 
grantor o f the plaintiff was seized or possessed o f the premises in question within 10
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years before the commencement of the action.
* Sec. 2. AS 09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY 
LIABILITIES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided 
by AS 34.50.180. a [A] person may not bring an action (1) for libel, slander, assault, 
battery, seduction, false imprisonment, or for any injury to the person or rights o f 
another not arising on contract and not specifically provided otherwise; (2 ) upon a 
statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute, 
other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. AS 29.25.020(b) is amended to read:
(b) The following procedure governs the enactment o f all ordinances, except 

emergency ordinances:
(1) an ordinance may be introduced by a member or committee of the 

governing body, or by the mayor or manager;
(2) an ordinance shall be set by the governing body for a public hearing 

by the affirmative vote of a majority o f the votes authorized on the question;
(3) if applicable, a notice containing the statement under

AS 34.50.110 shall be given:
(4) at least five days before the public hearing a summary o f the

ordinance shall be published together with a notice of the time and place for the
hearing;

(5) [(4)] copies of the ordinance shall be available to all persons present 
at the hearing, or the ordinance shall be read in full;

(6) [(5)] during the hearing the governing body shall hear all interested 
persons wishing to be heard;

(7) [(6)] after the public hearing the governing body shall consider the 
ordinance, and may adopt it with or without amendment;

(8) [(7)] the governing body shall print and make available copies of 
an ordinance that is adopted.

* See. 4. AS 29 25.040 is amended to read:
Sec. 29.25.040. LULL:-. OF RF',"'.fT ‘.TION. The governing body may in a
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single ordinance adopt or amend by reference provisions o f a published code o f 
municipal regulations. The procedure under AS 29.25.020 applies to an ordinance 
adopted under this section, except that neither the ordinance or its amendments must 
be distributed to the public or read in full at the public hearing. For a period o f 15 
days before adoption o f an ordinance under this section, at least five copies o f the code 
o f regulations shall be made available for public inspection at a time and place set out 
in the hearing notice. Only the ordinance must be printed after it is adopted under this 
section. The governing body shall provide for an adopted code o f regulations to be 
made available to the public at no more than cost. Notwithstanding the other 
provisions o f this section and if applicable, the adoption o f a published code o f 
regulations under this section shall comply with AS 34.50.110.

* Sec. 5. AS 29.45.110 is amended by adding a new subsection to read:
(d) When assessing the full and true value o f property, the assessor shall 

comply with AS 34.50.190.
* Sec. 6. AS 34.50 is amended by adding new sections to read:

ARTICLE 2. GOVERNMENT TAKINGS.
Sec. 34.50.100. PRINCIPLES FOR GOVERNMENTAL ACTION. A 

governmental entity shall follow the following principles when considering and taking 
governmental action affecting private property:

(1) to avoid imposing unanticipated or undue additional burdens on the 
public or on the public treasury, a governmental entity shall be sensitive to, anticipate., 
and account for the obligations imposed by the fifth and fourteenth amendments to the 
United States Constitution and art. I, sec. 18, Constitution of the State o f Alaska when 
planning and carrying out governmental action;

(2) the assertion that a public health and safety purpose is involved is 
insufficient to justify a taking, and governmental actions that are purportedly designed 
to protect public health and safety may not be taken unless they

(A) are taken only in response to real and substantial threats to 
public health and safety;

(B ) are designed to significantly advance the purpose of health 
and safety; and
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(C) do not exceed the governmental action that is necessary to
achieve the health and safety purpose;

(3) the governmental entity responsible for taking the governmental 
action has the burden o f proving the criteria under (2) o f this section;

(4) a governmental entity shall avoid undue delay in its governmental 
processes; although normal governmental processes do not ordinarily constitute takings, 
undue delays in some decision-making may create a taking, and, in addition, a delay 
in processing may increase significantly the size o f compensation due to the owner o f 
the private property if a taking is later found to have occurred;

(Z) the constitutional protections against taking private property are 
self-executing and require compensation regardless o f whether the underlying authority 
for the action contemplated a taking or authorized the payment o f compensation;

(6) the source o f all compensation is the budget o f the governmental 
entity that took the action that resulted in the taking.

Sec. 34.50.110. RESTRICTIONS ON GOVERNMENTAL ACTION, (a) A 
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating 
to private property, or impose a restraint on private property use unless the regulation, 
ordinance, or restraint has the least possible effect on private property and still 
accomplishes the necessary public purpose, and unless a statement complying with (b) 
of this section is prepared by the governmental entity and made available to the public 
at least 30 days before the adoption of the regulation or imposition of the restraint by 
the entity.

(b) The statement required by (a) o f this section must contain a full analysis 
o f the total economic effect of the regulation, ordinance, or restraint, an analysis o f the 
economic effect of all leasonable alternatives to the regulation, ordinance, or restraint, 
and an identification o f the manner in which the proposed regulation, ordinance, or 
restraint will substantially advance the purpose o f protecting public health and safety 
from identifiable public health or safety risks created by the use o f the private real 
property.

Sec. 34.50.120. FULL COMPENSATION REQUIRED, (a) A governmental 
entity may not take governmental action that results in a taking o f private property,
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unless the governmental entity pays full compensation for the taking to the owner o f
* ••»

the private property.
(b) The full compensation required by (a) o f this section shall be paid to the 

owner within three months after the adoption of the regulation or ordinance that results 
in the taking, or within three months after the restraint on private property use that 
results in the taking. The compensation shall be measured as o f the date o f the 
adoption o f the regulation or ordinance, or the imposition of the restraint. Interest 
shall be paid on the amount due the property owner from the time that the regulation 
or ordinance is enforced as to the private property, or from the time the restraint is 
imposed on the private property, until the time payment is received by the owner. The 
interest rate to be paid is 3.5 percent above the average lending rate charged by banks 
in the state for unsecured loans on the date the regulation or ordinance is first enforced 
as to the private property or the restraint is first imposed on the private property. The 
interest surdl be compounded monthly. In this subsection, "bank" does not include a 
credit union, savings association, or trust company.

Sec. 34.50.130. PROHIBITION AGAINST VALUE DEFLATION. A 
governmental entity may not deflate the value o f private property by suggesting or 
threatening to take action that would avoid the entity’ s paying full compensation to the 
owner.

Sec. 34.50.140. WAIVER PROHIBITED. A governmental entity may not 
require the owner o f private property to waive the full compensation required by 
AS 34.50.120 as a condition o f approving a use of the person’s property, including 
receiving a permit or subdividing real property.

Sec. 34.50.150. ACCESS REQUIRED. In addition to the full compensation 
required by AS 34.50.120, a governmental entity that adopts a regulation or ordinance, 
or imposes a restraint on private property use shall also, at the governmental entity’ s 
expense, provide an alternate access to the property or purchase the inaccessible 
property, if the regulation, ordinance, or restraint deprives the owner o f the property 
o f access to the property.

Sec. 34.50.160. PROHIBITION AGAINST IMPOSING COSTS. A 
governmental entity may not require an owner of private property to provide or pay
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for studies, maps, plans, reports, or other information used in the governmental entity’ s 
decisions to adopt a regulation or ordinance relating to private property, or to impose 
a restraint on private property use.

Sec. 34.50.170. STATE RESPONSIBILITY FOR COMPENSATION. The 
state shall compensate municipalities for the full compensation that the municipalities 
are required to pay under AS 34.50.120 for taking private property by governmental 
action if the municipality’s governmental action is required by state law.

Sec. 34.50.180. TIME FOR BRINGING ACTION. A person may not 
commence a civil action for a taking o f the person’s private property by governmental 
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.190. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) I f  
a determination has been made that there has been a taking o f private property by 
governmental action, a municipality that levies a tax on the property shall adjust 
valuation o f the property for the purposes o f the tax and notify the owner of the new 
tax valuation. The new tax valuation must be reflected and identified in the next tax 
assessment notice.

(b) I f  the property owner contests the reduction in valuation, and if the 
property owner secures an independent appraisal o f the property from a person who 
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal 
provided by the independent appraiser shall be the valuation used by the municipality 
when taxing the property.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is 
affected by a provision o f AS 34.50.100 - 34.50.250 may enforce the provision in the 
superior court against a governmental entity that fails to comply with the provision. 
I f  the person prevails in an action brought under this section, the owner may recover, 
to the extent awarded by the court, the owner’s attorney fees and costs from the budget 
of the governmental entity involved in the governmental action on which the court 
action was based.

Sec. 34.50.210. REGULATIONS PROHIBITED. A state agency may not 
adopt regulations to implement AS 34.50.100 - 34.50.250.

Sec. 34.50.250. DEFINITIONS. In A S .34.50.100 - 34.50.250, unless the
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context clearly requires otherwise,
(1) "full compensation" means the monetary value of the reduction in 

the fair market value o f private property, i f  the reduction is caused by a taking by 
governmental action;

(2) "governmental action" means action by a governmental entity, 
including the adoption of a regulation or ordinance, or a restraint on private property 
use, but does not include

(A) the formal exercise of the power o f eminent domain;
(B) seizure o f private properly by law enforcement agencies as 

evidence of a crime for violations o f law or forfeiture ordered by a court;
(C) orders issued by a state agency, an agency o f a 

municipality, or a court that result from a violation o f law and that are 
authorized by law; or

(D ) the discontinuation o f state government programs or the 
government programs o f a municipality;

(3) "governmental entity" means a state agency or a municipality;
(4) "personal property" means tangible property other than real 

property, but including merchandise, stock-in-trade, machinery, equipment, furniture, 
fixtures, vehicles, boats, and aircraft;

(5) "private property" means real or personal property that is not owned 
by the state, a municipality, or the federal government;

(6) "real property" includes land, an interest in land, improvements on 
land, proprietary water rights, and crops, forest products, or resources capable o f being 
harvested or extracted;

(7) "restraint on private property use" means an action, requirement, or 
restriction imposed by a governmental entity that limits the use of private property;

(8) "state agency" means a department, institution, board, commission, 
division, authority, public corporation, or other administrative unit o f the executive 
branch o f state government, including the University of Alaska, the Alaska Railroad 
Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace 
Development Corporation, and the Alaska State Pension Investment Board;
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(9) "taking" includes
(A) a regulation or other governmental action that regulates or 

imposes a restraint on private property use for public benefit, including 
restraints on wetlands fish or wildlife habitat or the creation o f buffer zones 
unless the regulation is necessary to avoid or correct a public nuisance;

(B ) governmental action that results in a physical invasion or 
occupancy o f private property or that denies an owner any or all economic or 
other use o f the person’s private property; or

(C) governmental action that results in less than a complete 
deprivation o f all use or value o f private property, or o f all interest in the 
property, even if the action is only temporary in nature.

* Sec. 7. AS 44.62.200(a) is amended to read:
(a) The notice o f proposed adoption, amendment, or repeal o f a regulation 

must include
(1) a statement of the time, place, and nature o f proceedings for 

adoption, amendment, or repeal of the regulation;
(2) reference to the authority under which the regulation is proposed 

and a reference to the particular code section or other provisions o f law that are being 
implemented, interpreted, or made specific;

(3) an informative summary o f the proposed subject o f agency action;
(4) other matters prescribed by a statute applicable to the specific 

agency or to the specific regulation or class o f regulations;
(5) a summary of the fiscal information required to be prepared under

AS 44 .62 .195i
(6) if applicable, the information required bv AS 34.50.110.

* Sec. 8. SEVERABILITY CLAUSE. I f  a provision o f this Act or the application o f this 
Act to a person or circumstance is held to be invalid, the remainder o f this Act and the 
application o f this Act to other persons or circumstances is not affected.

* Sec. 9. This Act is not retroactive.
* Sec. 10. This Act takes effect July 1, 1996.

CSHB 154( ) -8-
New Text: U n d e r l i n e d  [DELETED TEXT BRACKETED]



Alaska jiia te  Iftemslature

'HoUse of IRepreSentaiillCS State Capitol, Room 120
House judiciary Committee 1182

Feb. 15, 1 9 9 6

T O :  M e m b e r s  of H o u s e  Judiciary C o m m i t t e e

F R O M :  T o m

R E :  Materials for Friday, February 16, 1996, me e t i n g

This hearing will likely focus only o n  H B  154, the regulatory takings bill. 

A t tached are materials received since the last m e e t i n g  o n  the bill a n d  are 

f o r w a r d e d  to y o u  for y o u r  review.

I ha v e  not received a n e w  version of the bill. I will attempt to distribute 

a n y  su c h  version to y o u r  office o n c e  it arrives here.



907-262-4604 
FAX 907-262-9766

J a n u a r y  27, 1996

H o n o r a b le  S e n a t o r  J o h n  T o r g e n s o n
Rocm 427
S t a t e  C a p i t o l
J u n e a u ,  AK 99801-1182

D e a r  J o h n :

I  am w r i t i n g  i n  o p p o s i t i o n  t o  t h e  p e n d in g  l e g i s l a t i v e  p r o p o s a l  t o  
r e q u i r e  c o m p e n s a t io n  t o  p r i v a t e  p r o p e r t y  o w n e r s  w h e n e v e r  a 
r e g u l a t i o n  " s i g n i f i c a n t l y 11 im p a c ts  upon  an  i n d i v i d u a l s  " p r o p e r t y  
r i g h t s " .  A l t h o u g h  su ch  a r e g u l a t i o n  seems l a u d a b l e  when c o n s i d e r e d  
i n  t h e  a b s t r a c t ,  i t  w i l l  i n e v i t a b l y  open  a r e a l  n ig h tm a r e  o f  
l i t i g a t i o n  h e r e  i n  A l a s k a .  The  c o u r t s  t e n d  t o  i n t e r p r e t  su ch  
t h i n g s  v e r y  b r o a d l y ,  and w o u ld  u n d o u b t e d l y  r e s u l t  i n  a d m i n i s t r a t i v e  
p a r a l y s i s  on e v e r y t h i n g ,  e i t h e r  b e c a u s e  o f  d i r e c t  l e g a l  c h a l l e n g e s  
o r  f e a r s  o f  d i f f i c u l t  t o  c a l c u l a t e ,  b u t  p o s s i b l y  v e r y  e x p e n s i v e  
dam ages t o  an unknown b u t  l a r g e  q u a n t i t y  o f  p r i v a t e  p a r t i e s .

I  b e l i e v e  t h e  same i s  t r u e  r e g a r d i n g  t h e  p r o p o s a l  t h a t  a n y  
l e g i s l a t i v e  a c t i o n  be  t h e  l e a s t  r e s t r i c t i v e  a l t e r n a t i v e .  A g a i n ,  
t h i s  makes s e n s e  when c o n s i d e r e d  i n  t h e  a b s t r a c t ,  b u t  w o u ld  q u i c k l y  
r e s u l t  i n  a v a s t  amount o f  u n r e a s o n a b le  l i t i g a t i o n .  From my own 
e co n o m ic  s t a n d p o i n t  as  an  a t t o r n e y ,  s u ch  l e g i s l a t i o n  a l t h o u g h  
u n d o u b t e d l y  l e g a l ,  i s  bad  p u b l i c  p o l i c y .  A n y  " r e g u l a t i o n "  c o u l d  be 
c o n s i d e r e d  a t a k i n g  o r  a s i g n i f i c a n t  l i m i t a t i o n .  I t  d o e s n ' t  t a k e  
much o f  s t r e t c h  o f  im a g i n a t i o n  t o  c o n s i d e r  t h a t  p u b l i c  h e a l t h  and 
s a f e t y  r e g u l a t i o n s  such  a s  c o m m e rc ia l  t r u c k  o r  a i r c r a f t  s a f e t y  
s t a n d a r d s ,  f o o d  and h e a l t h  i n s p e c t i o n s ,  s e p t i c  s y s t e m  s t a n d a r d s ,  o r  
a lm o s t  a n y t h i n g  e l s e  w o u ld  be c o n s i d e r e d  a c o m p e n s a b le  t a k i n g ,  a t  
l e a s t  a r g u a b l y .  A rg u m en ts  o v e r  t h e  " l e a s t  r e s t r i c t i v e "  a l t e r n a t i v e  
r e g u l a t i o n  w o u ld  be  a s s e r t e d  i n  a lm o s t  e v e r y  c a s e  w h e re  som eone was 
u n h a p p y  w i t h  g o v e rn m e n t  r e g u l a t i o n ,  and  t h e r e  a r e  many su ch  c l a i m s ,  
v a l i d  o r  o t h e r w i s e .  T h e s e  s t a t u t e s  w o u ld  p r o b a b l y  be  a p p l i e d  
u n p r e d i c t a b l y  b y  t h e  c o u r t s .  O v e r a l l ,  I  t h i n k  t h a t  we w i l l  h a v e  a 
s i g n i f i c a n t  and  c o s t l y  p a r a l y s i s  o f  b o th  s t a t e  and  l o c a l  
g o v e r n m e n t .

A t t o r n e y  a t  Law

J L K / t l p
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V *. A id iS ide ll^M atu re , j:  ... 
•, • StkteCapitol(MS3100) | '•• ‘ 

JupeaU, AK 99801-1182 \. ‘ • i
• " i ■: *. !•: : .  . ,-j i • !
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v Since I exj>xt lo be out of. town toraoirrdw and will .therefore unable to jbe at the tdecorferebce :
. • , . hearing dix'I I.B.. 154, the taking!? .tiiik, w e  w o  dd like to submit this letter for j^wOonsitler itipn. . j  .

W e  very njiph i>ppose:H.B. 154.' - A s  the Alaska Municipal League has suggested, tiis oill would
ental efibrtsj to protect not just the.envirorimerit, but put lie health m d

of 
owher, 

’his
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Representative Porter 
House Judiciary Committee 
State Capital, Room 120 
Juneau, Alaska 99801-1182

Dear committee members

My name is Don Mackinnon and I would like to express my disapproval of HB 
154. I am a life long Alaskan and my family has lived in Juneau for four 
generations. I also own a small business running boat tours.

I find this bill makes many broad based assumption that are unrealistic in the 
real world. One of them is it assume that each and every property owner makes 
appropriate use choices for their property. This has never been the case in the 
past, its not the case in the present, and it will not be the case in the future. Do 
we as a community allow private property owners to effect our quality of life 
through poor use choices, the answer is no! We ail have the same basic needs, 
clean air, clean water, and a wish to live in nice safe neighborhoods and 
because of this we must safeguard our property.

HB 154 would compensate property owners anytime their use choices differed 
with state or local regulations. I disagree with the idea that we as a community 
should pay anyone for not making bad choices. There are already avenues 
available for individuals to contest regulations if they so dusire. So why do we 
need the increased expense and red tape that HB 154 adds to government?

I strongly urge the committee to vote against HB 154.

I look forward to making public comment on this bill to your committee in the 
future and please share this letter with the other members of the Judiciary 
Committee

Sincerely

Don MacKinnon III 
9115 Miner Ct. 
Juneau, AK 99801 
(907) 789-2713 cc. KimEltc
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CS FOR HOUSE B IL L  NO. 154(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION 
B Y  T H E  H O U SE  JU D IC IA R Y  C O M M IT T E E

Offered:

Referred:

Sponsor(s): R E P R E S E N T A T IV E S  K O HR IN G , Rokeberg, Kott, Kelly, Vezey, Martin, Barnes, Ogan, 

G.Davis, Jam es, Mulder

A B ILL  

FOR AN ACT ENTITLED 

"An Act relating to civil actions fo r state o r municipal takings o f private 

property o r fo r state o r municipal violations; relating to state and municipal 

regulations, ordinances, and actions relating to private property; relating to 

compensation for, access to, and taxation of private property taken by state o r 

municipal action; and providing for an effective date."

BE IT  ENACTED BY  THE LEG ISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS. 

Except as otherwise provided under AS 34.50.180. a [A] person may not bring an 
action for the recovery o f real property [,] or for the recovery o f the possession o f it 
unless the action is commenced within 10 years. An action may not be maintained for 
the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the 
grantor o f the plaintiff was seized or possessed o f the premises in question within 10

-1- CSHB 154(JUD)
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years before the commencement o f the action.
* Sec. 2. AS 09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY 
LIABILITIES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided 
by AS 34.50.180. a [A] person may not bring an action (1) for libel, slander, assault, 
battery, seduction, false imprisonment, or for any injury to the person or rights o f 
another not arising on contract and not specifically provided otherwise; (2) upon a 
statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute, 
other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. AS 29.25.020(b) is amended to read:
(b) The following procedure governs the enactment o f all ordinances, except 

emergency ordinances:
(1) an ordinance may be introduced by a member or committee of the 

governing body, or by the mayor or manager;
(2) an ordinance shall be set by the governing body for a public hearing 

by the affirmative vote of a majority o f the votes authorized on the question;
(3) if applicable, a notice containing the statement under 

AS 34.50.110 shall be given:
(4) at least five days before the public hearing a summary o f the 

ordinance shall be published together with a notice of the time and place for the 
hearing;

(5) [(4)] copies o f the ordinance shall be available to all persons present 
at the hearing, or the ordinance shall be read in full;

(6) [(5)] during the hearing the governing body shall hear all interested 
persons wishing to be heard;

(7) [(6)] after the public hearing the governing body shall consider the 
ordinance, and may adopt it with or without amendment;

(8) [(7)] the governing body shall print and make available copies o f 
an ordinance that is adopted.

* Sec. 4. AS 29.25.040 is amended to read:
Sec. 29.25.040. CODES OF REGULATION. The governing body may in a
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single ordinance adopt or amend by reference provisions o f a published code of 
municipal regulations. The procedure under AS 29.25.020 applies to an ordinance 
adopted under this section, except that neither the ordinance or its amendments must 
be distributed to the public or read in full at the public hearing. For a period o f 15 
days before adoption o f an ordinance under this section, at least Five copies o f the code 
o f regulations shall be made available for public inspection at a time and place set out 
in the hearing notice. Only the ordinance must be printed after it is adopted under this 
section. The governing body shall provide for an adopted code of regulations to be 
made available to the public at no more than cost. Notwithstanding the other 
provisions o f this section and if applicable, the adoption o f a published code o f 
regulations under this section shall comnlv with AS 34.50.110.

* Sec. 5. AS 29.45.110 is amended by adding a new subsection to read:
(d) When assessing the full and true value o f property, the assessor shall 

comply with AS 34.50.190.
* Sec. 6. AS 34.50 is amended by adding new sections to read:

ARTICLE 2. GOVERNMENT TAKINGS.
Sec. 34.50.100. PRINCIPLES FOR GOVERNMENTAL ACTION. A 

governmental entity shall follow the following principles when considering and taking 
governmental action affecting private property:

(1) to avoid imposing unanticipated or undue additional burdens on the 
public or on the public treasury, a governmental entity shall be sensitive to, anticipate, 
and account for the obligations imposed by the fifth and fourteenth amendments to the 
United States Constitution and art. I, sec. 18, Constitution of the State of Alaska when 
planning and carrying out governmental action;

(2) the assertion ,V| 't a public health and safety purpose is involved is 
insufficient to justify a taking, and governmental actions that are purportedly designed 
to protect public health and safety may not be taken unless they

(A) are taken only in response to real and substantial threats to 
public health and safety;

(B) are designed to significantly advance the purpose o f health 
and safety; and

WORK DRAFT WORK DRAFT WORK DRAFT
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(C) do not exceed the governmental action that is necessary to
achieve the health and safety purpose;

(3 ) the governmental entity responsible for taking the governmental 
action has the burden o f proving the criteria under (2) o f this section;

(4) a governmental entity shall avoid undue delay in its governmental 
processes; although normal governmental processes do not ordinarily constitute takings, 
undue delays in some decision-making may create a taking, and, in addition, a delay 
in processing may increase significantly the size o f compensation due to the owner of 
the private property if a taking is later found to have occurred;

(5 ) the constitutional protections against taking private property are 
self-executing and require compensation regardless of whether the underlying authority 
for the action contemplated a taking or authorized the payment o f compensation;

(6 ) the source o f all compensation is the budget o f the governmental 
entity that took the action that resulted in the taking.

Sec. 34.50.110. RESTRICTIONS ON GOVERNMENTAL ACTION, (a) A 
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating 
to private property, or impose a restraint on private property use unless the regulation, 
ordinance, or restraint has the least possible effect on private property and still 
accomplishes the necessary public purpose, and unless a statement complying with (b) 
o f this section is prepared by the governmental entity and made available to the public 
at least 30 days before the adoption o f th' regulation or imposition o f the restraint by 
the entity.

(b) The statement required by (a) o f this section must contain a full analysis 
o f the total economic effect o f the regulation, ordinance, or restraint, an analysis o f the 
economic effect o f all reasonable alternatives to the regulation, ordinance, or restraint, 
and an identification o f the manner in which the proposed regulation, ordinance, or 
restraint will substantially advance the purpose o f protecting public health and safety 
from identifiable public health or safety risks created by the use of the private real 
property.

Sec. 34.50.120. FULL COMPENSATION REQUIRED, (a) A governmental 
entity may not take governmental action that results in a taking of private property,
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unless the governmental entity pays full compensation for the taking to the owner o f 
the private property.

(b) The full compensation required by (a) o f this section shall be paid to the 
owner within three months after the adoption of the regulation or ordinance that results 
in the taking, or within three months after the restraint on private property use that 
results in the taking. The compensation shall be measured as of the date o f the 
adoption o f the regulation or ordinance, or the imposition o f the restraint. Interest 
shall be paid on the amount due the property owner from the time that the regulation 
or ordinance is enforced as to the private property, or from the time the restraint is 
imposed on the private property, until the time payment is received by the owner. The 
interest rate to be paid is 3.5 percent above the average lending rate charged by banks 
in the state for unsecured loans on the date the regulation or ordinance is first enforced 
as to the private property or the restraint is first imposed on the private property. The 
interest shall be compounded monthly. In this subsection, "bank" does not include a 
credit union, savings association, or trust company.

Sec. 34.50.130. PROHIBITION AGAINST VALUE DEFLATION. A 
governmental entity may not deflate the value o f private property by suggesting or 
threatening to take action that would avoid the entity’ s paying full compensation to the 
owner.

Sec. 34.50.140. WAIVER PROHIBITED. A governmental entity may not 
require the owner o f private property to waive the full compensation required by 
AS 34.50.120 as a condition of approving a use o f the person’ s property, including 
receiving a permit or subdividing real property.

Sec. 34.50.150. INACCESSIBLE PROPERTY. In addition to the full 
compensation required by AS 34.50.120, a governmental entity that adepts a regulation 
or ordinance, or imposes a restraint on private property use shall also, at the 
governmental entity’s expense, provide an alternate access to the property or purchase 
the inaccessible property, if the regulation, ordinance, or restraint deprives the owner 
o f the property o f access to the property.

Sec. 34.50.160. PROHIBITION AGAINST IMPOSING COSTS. A 
governmental entity may not require an owner o f private property to provide or pay
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for studies, maps, plans, reports, or other information used in the governmental entity’ s 
decisions to adopt a regulation or ordinance relating to private property, or to impose 
a restraint on private property use.

Sec. 34.50.170. STATE RESPONSIBILITY FOR COMPENSATION. The 
state shall compensate municipalities for the full compensation that the municipalities 
are required to pay under AS 34.50.120 for taking private property by governmental 
action if the municipality’ s governmental action is required by state law.

Sec. 34.50.180. TIME FOR BRINGING ACTION. A person may not 
commence a civil action for a taking o f the person’ s private property by governmental 
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.190. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) I f  
a determination has been made that there has been a taking o f private property by 
governmental action, a municipality that levies a tax on the property shall adjust 
valuation o f the property for the purposes o f the tax and notify the owner o f the new 
tax valuation. The new tax valuation must be reflected and identified in the next tax 
assessment notice.

(b) I f  the property owner contests the reduction in valuation, and if the 
property owner secures an independent appraisal o f the property from a person who 
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal 
provided by the independent appraiser shall be the valuation used by the municipality 
when taxing the property.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is 
affected by a provision o f AS 34.50.100 - 34.50.250 may enforce the provision in the 
superior court against a governmental entity that fails to comply with the provision. 
I f  the person prevails in an action brought under this section, the owner may recover, 
to the extent awarded by the court, the owner’s attorney fees and costs from the budget 
o f the governmental entity involved in the governmental action on which the court 
action was based.

Sec. 34.50.210. REGULATIONS PROHIBITED. A state agency may not 
adopt regulations to implement AS 34.50.100 - 34.50.250.

Sec. 34.50.250. DEFINITIONS. In AS 34.50.100 - 34.50.250, unless the
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context clearly requires otherwise,
(1) "full compensation" means the monetary value o f the reduction in 

the fair market value o f private property, if the reduction is caused by a taking by 
governmental action;

(2 ) "governmental action" means action by a governmental entity, 
including the adoption of a regulation or ordinance, or a restraint on private property 
use, but does not include

(A) the formal exercise o f the power o f eminent domain;
(B ) seizure of private property by law enforcement agencies as 

evidence o f a crime for violations o f law or forfeiture ordered by a court;
(C) orders issued by a state agency, an agency o f a 

municipality, or a court that result from a violation o f law and that are 
authorized by law; or

(D ) the discontinuation o f state government programs or the 
government programs o f a municipality;

(3) "governmental entity" means a state agency or a municipality;
(4 ) "personal property" means tangible property other than real 

property, but including merchandise, stock-in-trade, machinery, equipment, furniture, 
fixtures, vehicles, boats, and aircraft;

(5) "private property" means real or personal property that is not owned 
by the state, a municipality, or the federal government;

(6) "real property" includes land, an interest in land, improvements on 
land, proprietary water rights, and crops, forest products, or resources capable o f being 
harvested or extracted;

(7) "restraint on private property use" means an action, requirement, or 
restriction imposed by a governmental entity that limits the use o f private property;

(8) "state agency" means a department, institution, board, commission, 
division, authority, public corporation, or other administrative unit o f the executive 
branch o f state government, including the University o f Alaska, the Alaska Railroad 
Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace 
Development Corporation, and the Alaska State Pension Investment Board;
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(9) "taking" includes
(A) a regulation or other governmental action that regulates or 

imposes a restraint on private property use for public benefit, including 
restraints on wetlands fish or wildlife habitat or the creation o f buffer zones 
unless the regulation is necessary to avoid or correct a public nuisance;

(B ) governmental action that results in a physical invasion or 
occupancy of private property or that denies an owner any or all economic or 
other use o f the person’ s private property; or

(C) governmental action that results in less than a complete 
deprivation of all use or value o f private property, or o f all interest in the 
property, even if the action is only temporary in nature.

* Sec. 7. AS 44.62.200(a) is amended to read:
(a) The notice of proposed adoption, amendment, or repeal o f a regulation 

must include
(1) a statement o f the time, place, and nature of proceedings for 

adoption, amendment, or repeal o f the regulation;
(2) reference to the authority under which the regulation is proposed 

and a reference to the particular code section or other provisions o f law that are being 
implemented, interpreted, or made specific;

(3) an informative summary o f the proposed subject of agency action;
(4) other matters prescribed by a statute applicable to the specific 

agency or to the specific regulation or class of regulations;
(5) a summary of the fiscal information required to be prepared under

AS 44.62.195i
(6) if applicable, the information required by AS 34.50.110.

* Sec. 8. SEVERABILITY CLAUSE. I f  a provision o f this Act or the application of this 
Act to a person or circumstance is held to be invalid, the remainder o f this Act and the 
application o f this Act to other persons or circumstances is not affected.

* Sec. 9. This Act is not retroactive.
* Sec. 10. This Act takes effect July 1, 1996.
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DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
1 3 0  S e w a r l  Street, Suite 4 0 9
Juneau ,  Alaska 9 9 8 0 1 - 2 1 0 5

M E M O R A N D U M January 18, 1996

SUBJECT: Sectional Summary o f  CSHB 154 ( ) 
(Work Order No. 9-LS0602\R)

TO : Representative Al Vezey 
Attn: Joe Ryan

P ost- l t '“ b rand  fax transmittal m em o  7671 »of pages*
From

FROM: Theresa Bannister 
Legislative Counsel

nTnT "  iPhono»Phono »

You have requested a sectional summary o f the above-described bill.

As a preliminary matter, note that a sectional summary o f a bill should not be considered an 
authoritative interpretation o f the bill and the bill itself is the best statement o f its contents.

Section 1 amends the section limiting how long a person has to begin a court action to 
recover real property. Conforms the section to new sec. 34.50.180 in sec. 3 o f the bill.

Section 2 amends the section limiting how long a person has to begin a court action for 
certain torts and certain statutory liabilities. Conforms the section to new sec. 34.50.180.

Section 3 amends the main section governing the enactment o f ordinances to include the 
statement required under sec. 34.50.110, i f  applicable.

Section 4 amends the section relating to municipal adoption or amendment o f published 
codes o f regulations to require the adoption to comply with AS 34.50.110, i f  applicable.

Section 5 amends the statute that generally requires municipal assessors to assess property 
at its full and true value. Requires the assessor to comply with new sec. 34.50.190.

Section 6 adds a new article on government takings.

Sec. 34.50.100 directs governmental entities to follow the principles listed in the section 
when considering and taking governmental action affecting private property.

Sec. 34.50.110 prohibits a governmental entity from taking certain actions, e.g. adopting 
regulations relating to private property, unless the action has the least possible effect on



private property and still accomplishes its public purpose and unless a statement, as 
described in (b), o f the action is made available to the public at least 30 days before the 
action.

Sec. 34.50.120 prohibits a governmental entity from taking governmental action that results 
in a taking o f private property without paying full compensation to the owner. Establishes 
when the compensation is to be paid, when the compensation is measured, and what interest 
is to be paid.

Sec. 34.50.130 prohibits a governmental entity from deflating private property value by 
suggesting or threatening to take action to avoid having to pay the full compensation.

Sec. 34.50.140 prohibits a governmental entity from requiring a private property owner to 
waive the full compensation requirement in order to obtain approval for a use o f the owner's 
property.

Sec. 34.50.150 requires that if a governmental entity that takes certain governmental action, 
e.g. adopting a regulation, that removes access to private property, the governmental entity 
must provide alternate access to the property or purchase the property.

Sec. 34.50.160 prohibits a governmental entity from requiring a private property owner to 
provide or pay for certain information used by the entity when it makes certain decisions 
affecting private property.

Sec. 34.50.170 requires the state to reimburse municipalities for the compensation they have 
to pay under sec. 34.50.120 for their takings, i f  the municipalities' actions are required by 
state law.

Sec. 34.50.180 prohibits a person from beginning a civil court action for a taking o f private 
property by governmental action unless the action is begun within five years after the taking.

Sec. 34.50.190 requires a municipality to adjust the valuation o f private property for property 
tax purposes i f  a determination has been made that there has been a taking o f the property 
by governmental action. Requires the municipality to notify the owner o f the new valuation. 
Requires the new valuation to be reflected and identified in the next tax notice. Requires the 
municipality to use an independent appraisal obtained by the owner to set the valuation, i f 
the property owner contests the reduction in valuation and secures the independent appraisal.

Sec. 34.50.200 permits a property owner to enforce the provisions o f the new article in court. 
Allows a prevailing owner to collect its awarded attorney fees and costs from the budget o f 
the governmental entity involved in the violation o f the article.

R e p r e s e n t a t i v e  A l  V e z e y
J a n u a r y  1 8 ,  1 9 9 6
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Sec. 34.50.210 prohibits a state agency from adopting regulations to implement the new 
article.

Sec. 34.50.250 defines terms for the new article.

Section 7 amends the section governing what is included in a notice o f a proposed adoption, 
amendment, or repeal o f a regulation to include, i f  applicable, the information required by 
sec. 34.50.110.

Section 8 provides a severability clause for the Act.

Section 9 states that the Act is not retroactive.

Section 10 makes the Act effective July 1, 1996.

I f  I may be o f further assistance, please advise.

TLB:klb
965-009.klb
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J a n u a r y  1 8 ,  1 9 9 6
P a g e  3



C S H B  1 5 4  ( v e r .  R )
A m e n d m e n t  p r o p o s e d  b y  R e p .  B e t t y e  D a v i s
H o u s e  J u d i c i a r y  C o m m i t t e e
J a n u a r y  1 9 ,  1 9 9 6

AMENDMENT 1

Page 3, Lines 25-29

(2) [the assertion that a public health and safety purpose is 
involved is insufficient to justify a taking, and] governmental actions that 
are purportedly designed to protect public health and safety may not be 
taken unless they

(A) are taken only in response to potential or real and 
substantial threats to public health and safety;



CSHB 154 (ver. R)
Amendment proposed by Rep. Bettye Davis 
House Judiciary Committee 
January 19, 1996

AMENDMENT 2

P a g e  4 ,  L i n e s  3 - 4  a r e  d e l e t e d .



CSHB 154 (ver. R)
Amendment proposed by Rep. Bettye Davis 
House Judiciary Committee 
January 19. 1996

AMENDMENT 3

Page 4, Lines 5-9

(4) a governmental entity shall avoid undue delay in its govern­
mental processes; although normal governmental processesf; although 
normal governmental processes do not ordinarily constitute takings, undue 
delays in some decision-making may create a taking, and, in addition, a 
delay in processing may increase significantly the size of compensation 
due to the owner of the private property if a taking is later found to have 
occurred];
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A m e n d m e n t  p r o p o s e d  b y  R e p .  B e t t y e  D a v i s
H o u s e  J u d i c i a r y  C o m m i t t e e
J a n u a r y  1 9 ,  1 9 9 6

AMENDMENT 4

P a g e  4 ,  L i n e s  1 3 - 1 4  a r e  d e l e t e d .



C S H B  1 5 4  ( v e r .  R )
A m e n d m e n t  p r o p o s e d  b y  R e p .  B e t t y e  D a v i s
H o u s e  J u d i c i a r y  C o m m i t t e e
J a n u a r y  1 9 ,  1 9 9 6

AMENDMENT 5

Page 4, Lines 23-29.

The statement required by (a) of this section must contain a full 
analysis of the [total economic effect of the regulation, ordinance, or 
restraint, an analysis of the economic effect of all reasonable 
alternatives to the] regulation, ordinance, or restraint, and an
identification of the manner in which the proposed regulation, ordinance,
or restraint will substantially advance the purpose of protecting public 
health and safety from identifiable public health or safety risks created
by the use of the private real property.



C S H B  1 5 4  ( v e r .  R )
A m e n d m e n t  p r o p o s e d  b y  R e p .  B e t t y e  D a v i s
H o u s e  J u d i c i a r y  C o m m i t t e e
J a n u a r y  1 9 ,  1 9 9 6

AMENDMENTfi

P a g e  4 ,  L i n e s  3 0 - 3 1  a r e  d e l e t e d .
P a g e  5 ,  L i n e s  1 - 2  a r e  d e l e t e d .



C S H B  1 5 4  ( v e r .  R )
A m e n d m e n t  p r o p o s e d  b y  R e p .  B e t t y e  D a v i s
H o u s e  J u d i c i a r y  C o m m i t t e e
J a n u a r y  1 9 ,  1 9 9 6

AMENDMENT 7

P a g e  5 ,  L i n e s  2 4 - 2 9  a r e  d e l e t e d



CSHB 154 (ver. R)
Amendment proposed by Rep. Bettye Davis 
House Judiciary Committee 
January 19, 1996

AMENDMENT 8

P a g e  5 ,  L i n e s  3 0 - 3 1  a r e  d e l e t e d .
P a g e  6 ,  L i n e s  1 - 3  a r e  d e l e t e d .



CSHB 154 (ver. R)
Amendment proposed by Rep. Bettye Davis 
House Judiciary Committee 
January 19, 1996

AMENDMENT 9

P a g e  6 ,  L i n e s  4 - 7  a r e  d e l e t e d .



CSHB 154 (ver. R)
Amendment proposed by Rep. Bettye Davis 
House Judiciary Committee 
January 19 1996

AMENDMENT 10

Page 6, Lines 8-10.

Sec. 34.50.180. TIME FOR BRINGING ACTION. A person may not 
commence a civil action for a taking of the person's private property by 
governmental action unless the action is commenced within 180 davs [five 
years] after the taking has occurred.



CSHB 154 (ver. R)
Amendment proposed by Rep. Bettye Davis 
House Judiciary Committee 
January 19, 1996

AMENDMENT 11

Page 6, Lines 22-28.

Sec. 34.50.200. ENFORCEMENT. A person who owns property that is 
affected by a provision of AS 34.50.100 - 34.50.250 may enforce the 
provision in the superior court against a state or municipal governm enta l 
entity that] for failure [that fails] to comply with the provision. If the 
person prevails in an action brought under this section, the owner may 
recover, to the extent awarded by the court, the owner's attorney fees and 
costs from the state or municipal [budget of the] governmental entity] 
involved in the governmental action on which the court action was based.



CSHB 154 (ver. R)
Amendment proposed by Rep. Bettye Davis 
House Judiciary Committee 
January 19, 1996

AMENDMENT 12

Page 8, Lines 2-5 are deleted.

Page 8, Lines b-11.

(A) governmental action that results in a physical
invasion or occupancy of private property or that denies an owner [any or
all] more than 50 percent of economic or other use of the person's private 
property; or

(B) governmental action that results in [less than a 
complete] more than 50 percent deprivation of [all] use or value of private 
property, or of all interest in the property[,even if the action is only 
temporary in nature].



Page 3. Line 25-Page 4, Line 4 

delete a ll m ateria l

A M E N D M E N T  T O  C S H B  1 5 4  ( J U D ) R e p r e s e n t a t i v e  F i n k e l s t e i


