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STATE OF .ALASKA
1995 LEGISLATIVE SESSION

FISCAL NOTE No. 2Sill Version: HB 130(H) Publish Date: 3/20/95
Revision Oate: ___________________________________________________________________________ Department Affected: Office of the Governor

Title: "A Act relating to agency review of public comment on tha BRU: Elactive Operations___________________________________

adoption, amendment. repeal of regulations: ...•__________________________________  Component: Election*_______________________________

Sponsor: Representative Kelly________________________________________________________ ________________________________________________________________

Requestor _______________________________________________________________________________  COMPONENT SERIAL NO. 0021________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 90 FY 97 FY 98 FY 99 FY 00 FY 01

PERSONAL SERVICES 0 0 0 0 0 0

TRAVEL 0 0 0 0 0 0

CONTRACTUAL 0 0 0 0 0 0

SUPPLIES 0 0 0 0 0 0

EQUIPMENT 0 0 0 0 0 0

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 1 0 Q 0 0

CAPITAL EXPENDITURES

CHANGE IN

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 0 0 '  0 0 0 0

POSITIONS «

FULL-TIME •

PART-TIME

TEMPORARY

Estimate af any entrant yaar (FY95) cast

ANALYSIS: (Attach a separata page if necessary.) 

No fiscal impact

Prepared by: David Koivuniemi. Acting Oirector 

Division: Division of Elections________________

isstonar lieutendnf IApproved by Commissioner Lieut
Agency: Office of the Governor

Phone: 465-5405

Date

Oate

C P M I T T E £  c o p y

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TL GOVERNOR'S LEGISLATIVE UFRCE
For further distribution information cafl tha Governor's Legislative Office

Page 1 of __



F I S C A L  N O T E

STATE OF ALASKA
1995 LEGISLATIVE SESSION

N o ._? ___Bill Version: hb  130
(H) Publish Date: 3/20/95

Revision Date; _ _ _ _ _____________________________________________________________________Aftecreft O f f ic e  o f  th e  G ove rno r

Tide: foaulatinn r hflnqps /p,|h1 -f>.nmpn» 2flUi Human Rights CommlssTorT"
_____________ _________  . Com ponent: _____________________sponsor;

R equester:
TeTTy"

Exoenditures/Ravenues

.COMPONENT SERIAL NO. 

( T h o u s a n d s  o f  D o lla rs )
OPERATING EXPENDITURES PY 98  1 FY 37 FY 93 PY 99 • F Y 0 0  ' FY 01 I

PERSONAL SERVICES 1 l 1 I- ' '
TRAVEL I I i :
CONTRACTUAL 4U .u  i :n '. 4 2 . 0 - 0 - 4 4 . i n  - A - 1 i
SUPPLIES i i i ;
EQUIPMENT ' i
LAND 4  STRUCTURES i
GRANTS, CLAIMS i
MISCELLANEOUS 1 i
TOTAL OPERATING 4IJ.U  • !  - 0 - 4 2 . 9  *1 - U -  * “ 4<». y  1"

CAPITAL EXPENDfTURgS

I CHANGE IN REVENUES <

1002 Federal R eceipt!
1003 GF Maicn
1004 Gr
1005 GF/Prognsm R eceipu 
1003 GP/MKT1ACH*.ar

~~r i ------------------- 1i s
40 0 -n- 4 2 . 0 . ' . -0- 4 4 . i! i -0- I

1 !
i 1

i i 1 i
TOTAL I 40.0 -0- 1 4? 0 ' 1 -0- 4 4 .0  1 -0- '

Estimate of any current y u r  (FY99) cere I  -0-

FULL-TIME _____ J  {_ ' i 1
PART-TIME .... 1 1 1
TEMPORARY 1 1 i r i i

jANALYSIS: /Arrscn a separata page If nacassary)

T h e  C o m m is s io n  p e r io d ic a l ly  e n a c ts  r e g u la t io n s .  S e c t io n  4 4 .6 2 .4 1 5 (b )  w i l l  r e q u i r e  

th e *  a g e n c y  to  r e a c h  a  d e t e rm in a t io n  o n  is s u e s  f o r  w h ic h  i t  d o e s  n o t  h a v e  th e  

e x p e r t is e .  T h e  C o m m is s io n  w o u ld  n e e d  th e  c o n t r a c t u a l s e r v ic e s  o f  a n  a c c o u n t a n t , 

s t i r v e y  talcer» a n d  e c o n o m is t  f o r  o n e  m o n th  to  a s s is t  i t  i n  p r o v i d i n g  t h e  w r it t e n  

d e t e r m in a t io n  r e q u i r e d  i n  t h is  s u b se c t io n *

Prasamaov: fty* P a u U  M. H a le y ,  E x e c u t iv e  D ir e c t o r , 

Division; Human f l ig h t s  Com m iss ion

A pproves by C om m iia io n e r 
A gency; S T

.2 7 6 - 7 4 7 4  x241  aui 2 -2-% ........
...___  C/0«ta: A-/ l / l -

PREPARER TO  P R O V & 6  ALL D ISTR IBU T IO N  COPIES TO  G O V ERN O R 'S  LEG ISLAT IVE  OFFICE
Far furtnai rfiatrBvuan ,niorm*Oa«. eta we Oovtm or'* Lagitlaova Offloa

{Rev 1Cflq SGfUfto.tfa/OBR laf 1
C O M M I T T E E  C O P Y



F I S C A L  N O T E
STATE OF ALASKA
1995 LEGISLATIVE SESSION

No. 5Bill Version: H B 1 3 0
Revision Date:

Relating to the review of proposed regulations

(H) Publish Date: -3/20/95

Dept. Affected:__________________ Office of the Governor
BRU: Office of Management and Budget
Component: Governmental Coordination

Sponsor:
Requester:

Representative Kelly

Expenditures/Revenues

COMPONENT SERIAL NO. 

(Thousands of Dollars)

18

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01 1
PERSONAL SERVICES 0 .0 0 .0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0 .0 0.0 0.0 0.0 0.0
CONTRACTUAL 38.4 38 .6 38.6 38.6 38.6 38.7
SUPPLIES 0.0 0 .0 0.0 0.0 0.0 0.0
EQUIPMENT 0 .0 0 .0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0 .0 0 .0 0 .0 0.0 0.0 0.0
GRANTS, CLAIMS 0 .0 0 .0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0 .0 0 .0 0.0 0.0 0.0 0.0
TOTAL OPERATING 38.4 38 .6 38.6 38.6 38.6 38.7

I CAPITAL EXPENDITURES' I 0.0 r0.0 0.0 0.0 0.0 0.0
ICHANGE IN REVENUES ( ) 0 .0  I 0 .0 0.0 I 0.0 0.0 0.0 I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0 .0 0 .0 0.0 0.0 0.0 0.0
1003 GF Match 0 .0 0 .0 0.0 0.0 0.0 0.0
1004 GF 38.4 38 .6 38.6 38.6 38.6 38.7
1005 GF/Program Receipts 0 .0 0 .0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0 .0 0 .0 0.0 0 .0 0.0 0.0

Other 0 .0 0 .0 0.0 0.0 0.0 6.C

TOTAL 38.4 38 .6 38.6 38.6 38.6 38.7

Estimate of any current year (FY95) cost: $ 0 .0

POSITIONS
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Section 6 o f the proposed legis lation (AS 4 4 .6 2 ) w ou ld  p lace new  regulatory requirements on the Division of 

G overnm enta l C oo rd ina t ion , inc lud ing evaluation of the econom ic effects of the proposed regulatory change. 

The D iv is ion does not have an econom ist on staff and has determ ined tho most efficient w ay  to meet the new 

requ irem ents w o u ld  be to contract w ith  an econom ic consu ltant. The consultant wou ld  prepare a written 

rev iew  o f the proposed regu latory change and address the four items identified in AS 4 4 .6 2 .2 1 5 . The fiscal 

im pact to the D iv is ion  is based on the average o f three regu latory projects per year that w ou ld  require one 

m onth  of a consu ltant's  time per project. The in flation rate is based on current revenue forecasts.

Kerry Howard, Acting 
Governmental Coordination \  &

Prepared by: 
Division:

Approved by Commissioner: 
Agency: ______________

C O M M I T T E E

Phoney
Date:'

Date:

465-35622/2/f5
O^PROV IDE  ALL D IS T R IB U T IO N  C O P IE S  TO  G O V E R N O R 'S  LEG ISLA T IVE  OFFICE

For further distribution in form ation, ca ll the Governor's Legislative O ffice
(R ev 1 0 /9 4 ) 95 fisn o .x ls /O BR Page 1 of 1



STATE O F ALASK A1995 LE G ISL A T IV E  SESSION
F I S C A L  N O T E No. 1Bill Version: hb 1 3 0(H) Publish Date: 3/20/95

Revision O a te :______________________________________
Title: “An Act relating to aaencv review o< public comment.

Sponsor: Rep. Kellv___________________________________
Requestor RepJtelly_______________________________________________________

Department Affected. Administration 
BRU: Various______________________
Component: Various

COMPONENT SERIAL NO. 45

EXPENDITURES/REVENUES:

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY00 FY 01
PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0 0 0.0 0.0 0.0 0.0

1 CAPITAL EXPENDITURES 0 0 0 0 0 0

1 CHANGE IN REVENUES ( 1 0 0 0 0 0 I 0 I

FUND SOURCE: ■Thousands of Dol ars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER
TOTAL Q.C 0.0 0 0 0.0 0.0 00

Estimate o f anv current year (FY 95) cost: S -O-

POSIT?ONS:

FULL-TIME
PART-TIME
TEMPORARY

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

C O M M I T T E E  C O P ^ ° '  *unh®rdistri^ut*on 'n,ormatK5n- c** the Governor's Ljgislative Office
Rev: 01/95rt Page J of j__



FISCAL NOTE

Revision Oats: 2/ 13/95____________

STATE OF ALASKA
1995 LEGISLATIVE SESSION

No. 6
Title *A Act relating to agency review of public comment on tha

adoption, amendment. repeal of regulations: ..."__________________________

Sponsor: Representative Kelly_______________________________________________

Requestor _______________________________________________________________________

(H) Publish Date: 3/20/95
Department Affected: Office of the Governor_________________ ____________

BRU: Executive Operations_________________________________________________________

Bill Version: h b  130________
Component Office of the Lieutenant Governor

COMPONENT SERIAL NO. 0011

EXPENDITURES/REVENUES: (Thousands of Oollars)

OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01

PERSONAL SERVICES 68.0 70.4 72.4 74.0 77.0 79.6

TRAVEL

CONTRACTUAL .9 .9 .9 .9 .9 .9

SUPPLIES .2 .2 2 .2 .2 .2

EQUIPMENT 4.6 0 0 0 0 0

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 73.7 71.5 73.5 75.9 78.1 80.7

CAPITAL EXPENDITURES

CHANGE IN

FUND SOURCE

1002 Federal Receipts

1003 GF Mitch

1004 GF 73.7 71.5 73.5 75.9 78.1 80.7

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 73.7 71.5 73.5 75.9 78.1 80.7

POSITIONS

FULL-TIME ; 1 1 1 1 1 1

PAriT-TIMIr '

TEMPORARY

Estimate «f u y  current year (FY95) cost _0_

ANALYSIS: (Attach s separate page if necessary.) 

See attached

r  i cy«i ou
Division:

UT. OUIHI oiiioi u. 01*11
Office of the Lieutenant Governor / S  /

Approved bv Commissioner lieutenant Govemoim4iWJl

Agency: Office of the Governor /

Phone 465-4081 

Date _________

Oate

PREPARER TO PROVIDE ALL OISTMIUTlOfl COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution mfermsooe eal the Governor's Legislative Office

^ C O M M I T T E E  c o p y Page 1 of 2_



H B 130 A nalysis:

HB130 expands the existing “ministerial and mandatory” role of the Lieutenant Governor 
in the regulation process. HB130 requires the Lieutenant Governor to determine which 
regulations will be accepted for filing and which will be returned to the agencies. The 
expanded responsibilities will necessitate an additional staff position. The position, staff 
assistant rg. 21, will be responsible for the related research and analysis pertaining to 
each regulatory proposal.

Fiscal note assumes merit increases with each fiscal year.

Personal Services: 68.0

Contractual:

Communication, postage, courier .9
Supplies: .2
Equipment: 4.6

Phone
Work station set-up 
IBM PC/Monitor, token ring

.51.2
2.9

P a g e  2 o f  2



• (3) "hazardous substance” h as  th e  m ean ing  given in  AS 46.03.826. 
(§ 24 ch 190 SLA 1990; am  § 28 ch 32 SLA 1994) ' I

« 1 f
Effect of amendments. — fhe 1994 Alaska State Emergency Response Com- amendment, effective August 6,1994, re- mission. .i, V,-.; . . , • ,pealed pw-agraph, (1\ relating to the i,.. , ;■ ,

ti» r.i "if i •1 1 , , , • ' 1 f
' !’*' C h a p te r  14. A ir Q uality  C ontro l.

Article1. General Regulations and Classifications (SS 46.14.010 — 46.14.030). ,2. Emission Control Permit Program (SS 46.14.110 — 46.14.290)3. Small Business Assistance Program (SS 46.14.300 — 46.14.320)4. Local Programs (SS 46.14.400, 46.14.410) M6. Miscellaneous Provisions (SS 46.14.600 — 46.14.660) - ,6. General Provisions (SS 46.14.900, 46.14.990) • f ”*> î (‘ • • •-. .*• •• ii- ’ ' • , • i
• T- ■ < ... •* I ;i

Cross references.'— For legislative as otherwise noted at specific provisions,policy and purpose in enacting this chap- S 31, ch. 74, SLA 1993 makes this chapterter. see 5 1, ch. 74, SLA 1993 in tho Tem- effective June 26, 1993, in accordanceporary and Special Acta. with AS 01.10.070(c).Effective date of chapter. — Except . i- i:Ji • ' l~ '  •
i  ’ "  ■ • : ;,ioi. [•’ ■■ ■*» <•••■'.» ■

1 A rtic le  1. G e n e ra l  R e g u la t io n s  a n d  C la ss if ic a tio n s-
*" i b i d  •* ' ■’ ’• ,: :i- in -:' • iijj *• ; • i »» ■ • -

Section P'* :. y Section - fn ■10. Emission control regulations 20. Cla jification of facilities or sources;16. Special procedure for more stringent reporting " ,regulations 30. 8tate air quality plan 1 -. •
• ‘ ii-   ’ ■ * - • if'.'rttij) tori' • J *f • •;-l ;/ • .Iii-r-ijrujdi >,i

Cross references. — For authority of effect, see $ 30(a), ch. 74, SLA 1993 in thedepartment to proceed with the adoption Temporary and Special Acts, of regulations before certain statutes take n t t • •
: ---------------••• - : • n't! bJi v! | • -

* f* *•
S ec. 46.14.010. E m iss io n  c o n tro l  re g u la t io n s , (a) A fter public 

hearing , th e  d ep a rtm en t m ay adopt regu la tions u n d er th is  ch ap te r 
es tab lish in g  am b ien t a ir  q u ality  standards, em ission standards, or 
exem ptions to  im plem ent a  s ta te  a ir  quality  control program  requ ired  
u n d er 42 U.S.C. 7401 — 7671q (Clean A ir Act), aa am ended, and  
regu la tions adopted u n d er those sections. T he stan d ard s  estab lished  
u n d er th is  section m ay be for th e  s ta te  aa a  whole or m ay vary  in
recognition o f local conditions. V."

(b) U nless th e  governor h as  determ ined  th a t  an  em ergency ex ists 
th a t  requ ires em ergency regu la tions under AS 44.62.250, the  d ep a rt­
m en t m ay adop t th e  following types of regu la tions only a fte r th e  pro­
cedures estab lished  in  (a), (c), an d  (d) of th is  section and  com pliance 
w ith  AS 46.14.015:

§ 46.14.010 Alaska Statutes Supplement § 46.14.010



. § 46.14.010 Water, Air, Energy, Etc. § 46.14.010 ‘

(1) a regulation that establishes an ambient air quality standard 
for an air contaminant for which there i ■ no corresponding federal 
standard;

(2) a regulation that establishes an ambient air quality standard or 
emission standard that is more Btringent than a  corresponding federal 
standard; * ;

(3) a regulation that establishes an equivalent emission limitation 
for a hazardous air contaminant for which the federal administrator

\ h a s  no t adopted a  corresponding m axim um  achievable control technol* ,
ogy standard ; or

■ (4) a  regu la tion  th a t  regu la tes em issions from a  source o r facility  or 
estab lishes a n  em ission s tan d ard  under th e  au th o rity  o f AS 
46.14.120(e), 46.14.130(a)(3)(B), or 46.14.130(b)(4)(B). ' ' "

' (c) In  p rep ara tio n  for peer review  u nder AS 46.14.015 and  before 
adopting a regu la tion  described u nder (b) of th is  section, th e  d ep a rt­
m en t shall ' ' 1 '*
' (1) find in  w ritin g  th a t  exposure profiles an d  e ith e r  m eteorological 

conditions or source charac teristics in  th e  s ta te  or in  an  a rea  of th e  
' s ta te  reasonably  req u ire  the  am bien t a ir  q u a lity  s tan d ard , or em ission 

s tan d a rd  to p ro tec t h um an  h ea lth  and  w elfare or th e  environm ent;
, th is  p a rag rap h  does no t apply to a  regu lation  u n d er (b) of th is  section;
' 1 (2) find in  w ritin g  th a t  th e  proposed s tan d a rd  or em ission lim ita ­
tion  is technologically feasible; and  ‘ 1 "  ”  'M

(3) p repare  a  w ritten  analysis  of the  economic feasib ility  o f th e
I •**»*. i hi | I » ’ . •«

proposal. ,
(d) Before adopting  a  regu la tion  described in  (b)(2) of th is  section, 

th e  d ep a rtm en t shall find in  w riting  th a t  exposure profiles and  e ith e r  
m eteorological conditions or source charac teristics a re  sign ifican tly  
d iffe ren t in  th e  s ta te  or in  an  a rea  of th e  s ta te  from  those upon w hich 
th e  corresponding federal regu la tion  is based.

(e) W hen incorporated into m ore th an  one perm it, em ission s ta n ­
dards and  lim ita tions, em issions m onitoring and  reporting  req u ire ­
m ents, and  com pliance verification requ irem en ts th a t  a re  g enerally  
applicable sta tew ide o r a re  generally  applicable to ind iv idual source 
or facility  types shall be adopted in  regu lation  un less th ey  have been 
requested  by th e  ow ner and  operator to whom  th e  p e rm it is issued.
T he d ep a rtm en t shall, by regulation , adopt a  s tan d ard , lim ita tion , or 
req u irem en t .*• ■’cribed in  th e  subsection as soon as  its  general applica­
b ility  is reasonab ly  foreseeable.

(f) A n em ission s tan d ard  adopted by the  d ep a rtm en t m ay be app li­
cable to  ind iv idual sources w ith in  a facility  o r to  all sources w ith in  a  
facility. F or purposes of determ in ing  com pliance w ith  applicable reg u ­
la tions an d  w ith  perm it lim itations, the d ep a rtm en t m ay allow  n u ­
m erical av e rag in g  of th e  em issions of each a i r  co n tam in an t from  sev­
era l sources w ith in  a  facility  if

(1) requested by the owner and operator; and

65



§ 46.14.015 Alaska Statutes Supplement § 46.14.015

(2) allowed u n d er 42 U.S.C. 7401 —  7671q (C lean A ir Act), as  
am ended, and  regu la tions adopted u n d er those sections. (§ 2 ch 74 
SLA 1993)

Cross referenceo. — For transitional on June 26,1993, Bee { 3C(b), ch. 74, SLA provisions relating to regulations in effect 1993 in the Temporary and Special Acts.
I ' 1 ■-> !' ' • •. > I .  !-t '«! ' • I

S ee. 46.14.015. S p e c ia l p ro c e d u re  fo r  m o re  s t r in g e n t  r e g u la -  
d o n s , (a) Before the  d ep a rtm en t adopts a  regu la tion  described u n d e r 
AS 46.14.010(b), w ritten  findings u n d er AS 46.14.010(c) and  (d) sh a ll 
be m ade availab le  by th e  d ep a rtm en t to th e  public a t  locations 
th roughout th e  s ta te  th a t  th e  d ep a rtm en t considers appropriate .

(b) Before th e  deportm ent adopts a  regu lation  described in  AS 
46.14.010(b), th e  d ep artm en t sh a ll subm it th e  findings described u n ­
der (a) of th is  section, the  s tud ies on w hich the  findings a re  based, and  
o ther re la ted  d a ta  for peer review  to a  m inim um  of th ree  sep a ra te  
parties  who a re  n o t employees of the  d ep a rtm en t and  who a re  d e te r­
m ined by th e  com m issioner to be technically  qualified  in  th e  subject 
m a tte r u nder review. T he com m issioner sha ll en su re  th a t  th e  peer 
review includes an  analysis of th e  factors considered by th e  com m is­
sioner to support th e  s tan d ard s  proposed to be adopted and  recom m en­
dations, i f  any , for additional research  or investigation  considered 
appropriate. P eer review  reports  sh a ll be subm itted  to  th e  com m is­
sioner w ith in  46 days a fte r th e  d epartm en t subm its a m a tte r  for peer 
review  unless th e  com m issioner determ ines th a t  add itional tim e  is 
required. , . > *•

(c) 'The d ep a rtm en t sha ll m ake availab le  to th e  public a t  leaBt 30 
days before th e  public h ea rin g  required  u n d er AS 46.14.010(a), a t  
convenient locations, copies of th e  d ep a rtm en t’s proposed reg u la tio n , 
the findings o f th e  d ep a rtm en t describing th e  basiB for adoption o f the 
regulation, an d  th e  peer review  reports, subm itted  u n d er (b) o f th is  
section.

(d) The d ep a rtm en t sh a ll con tract w ith  persons to perform  p ee r re ­
view u nder (b) of th is  section. A ll persons selected sha ll be selected  on 
th e  basis of com petitive sealed  proposals u n d er AS 36.30.200 — 
36.30.270 (S ta te  P rocurem ent Code). The com m issioner m ay n o t con­
trac t w ith  a  person to perform  peer review  u nder th is  section i f  th e  
person h as  a  s ign ifican t financia l in te re st or o ther sign ifican t in te re s t 
th a t  could b ias evalua tion  of th e  proposed regulation . A n in te re s t  is 
no t considered sign ifican t u n d er th is  subsection i f  i t  is an  in te re s t 
possessed g enerally  by th e  public or a  large class of persons o r i f  th e  
effect of th e  in te re s t on th e  person’s ab ility  to be im p artia l is  only 
conjectural. (§ 2 ch 74 SLA 1993),,t

• I ' fV,  I ■ ‘ fi . • • I
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WORK DRAFT WORK DRAFT WORK DRAFT

CS FOR H OUSE B IL L NO. 130( )IN THE LEGISLATURE OF THE STATE OF ALASK A NINETEENTH LEGISLATURE - FIRST SESSION
BY

OfTered:
Referred:

Sponsors):  REPRESENTATIVES KELLY, JamesA B ILLFOR AN A C T  ENTITLED"An Act relating to the adoption, amendment, and repeal of regulations."
BE IT EN ACTED  BY TH E LE G ISLA T U R E  O F TH E STA TE O F A L A SK A :

* Section 1. AS 24.20.460(4) is amended to read:(4) to examine all administrative regulations, including proposedregulations, amendments, and orders of repeal submitted to it under AS 44.62.040(c), to determine if they properly implement legislative intent and to provide comments on them to the governor and state agencies:* Sec. 2. AS 44.62.040(a) is amended to read:(a) Every state agency that [WHICH] by statute possesses regulation-makingauthority shall submit to the governor for review under (c) of this section and to the lieutenant governor for filing, subject to (c) of this section, a certified original and one duplicate copy of every regulation or order of repeal adopted by it, except one that(1) establishes or fixes rates, prices, or tariffs;(2) relates to the use of public works, including streets and highways, under the jurisdiction of a state agency if the effect of the order is indicated to the
-1- CSHB 130( )
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WORK D R A FT  WORK DRAFT WORK D RA FTpublic by means of signs or signals; or(3) is directed to a specifically named person or to a group of persons and does not apply generally throughout the state.* Sec. 3. AS 44.62.040 is amended by adding a new subsection to read:(c) The governor shall review the regulations and orders of repeal received under (a) of this section. The governor may return the regulations and orders of repeal to the adopting agency before they are filed by the lieutenant governor (1) if  they are inconsistent with the faithful execution of the laws or (2) to enable the adopting agency to respond to specific issues raised by the Administrative Regulation Review Committee. The governor may not delegate the governor's review responsibility under this subsection to a person other than the lieutenant governor. This subsection does not apply to a regulation or order of repeal that is adopted by a regulatory board or commission.* Sec. 4. AS 44.62 is amended by adding a new section to read:Sec. 44.62.215. PUBLIC COMMENT. In the drafting, review, or other preparation of a proposed regulation, amendment, or order of repeal, an agency shall weigh, evaluate, or otherwise utilize public comment that consists of facts or other substantive information that is relevant to the accuracy, coverage, contents, or cost of the proposed regulatory action. The agency shall keep a record of its use or rejection of factual or other substantive information that is submitted in writing as public comment and that is relevant to the accuracy, coverage, or other aspect of the proposed regulatory action. This section does not apply to a regulation, amendment, or order of repeal that is proposed by a regulatory board or commission.* Sec. 5. AS 44.62.230 is amended to read:Sec. 44.62.230. PROCEDURE ON PETITION. Upon receipt of a petition requesting the adoption, amendment, or repeal of a regulation under AS 44.62.180 -44.62.290, a state agency shall, within 30 days, deny the petition in writing or schedule the matter for public hearing under AS 44.62.190 - 44.62.215 [AS 44.62.190 -44.62.210]. However, if the petition is for an emergency regulation, and the agency finds that an emergency exists, the requirements of AS 44.62.190 - 44.62.215 [AS 44.62.190 - 44.62.210] do not apply, and the agency may submit the regulation
CSHB 130( ) -2«
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WORK D R A FT WORK D R A FTto the lieutenant governor immediately after making the finding of emergency and putting the regulation into proper form.* Sec. 6. AS 44.62.250 is amended to read:Sec. 44.62.250. EM ERGENCY REGULATIONS. A regulation or order of repeal may be adopted as an emergency regulation or order of repeal if a state agency makes a written finding, including a statement of the facts that constitute the emergency, that the adoption of the regulation or order of repeal is necessary for the immediate preservation of the public peace, health, safety, or general welfare. The requirements of AS 44.62.040(c), 44.62.060. [AS 44.62.060] and 44.62.190 - 44.62.215 [44.62.190 - 44.62.210] do not apply to the initial adoption of emergency regulations; however, upon adoption of an emergency regulation the adopting agency shall immediately submit a copy of it to the lieutenant governor for filing and for publication in the Alaska Administrative Register, and within five days after filing by the lieutenant governor the agency shall give notice of the adoption in accordance with AS 44.62.190(a). Failure to give the required notice by the end of the 10th day automatically repeals the regulation.* Sec. 7. AS 44.62.260 is amended to read:Sec. 44.62.260. LIMITATION ON EFFECTIVE PERIOD OF EM ERGENCY REGULATIONS, (a) A regulation adopted as an emergency regulation does not remain in effect more than 120 days unless the adopting agency complies with AS 44.62.040(c). 44.62.060. [AS 44.62.060] and 44.62.190 - 44.62.215 [44.62.190 -44.62.210] either before submitting the regulation to the lieutenant governor or during the 120-day period.(b) Before the expiration of the 120-day period, the agency shall transmit to the lieutenant governor for filing a certification that AS 44.62.040(c), 44.62.060, [AS 44.62.060] and 44.62.190 - 44.62.215 [44.62.190 - 44.62.210] were complied with before submitting the regulation to the lieutenant governor, or that the agency complied with those sections within the 120-day period. Failure to so certify repeals the emergency regulation; it may not be renewed or refiled as an emergency regulation.* Sec, 8. AS 46.03.020 is amended by adding a new subsection to read:(b) Notwithstanding another provision of law to the contrary, the department
-3 -
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1 may not adopt a regulation that regulates the activities of private persons unless there2 is a lawful method of complying with the regulation and the cost of the method of3 compliance is not so great a* to prevent a reasonable person from starting or pursuing4 the activity or endeavor that is being regulated by the department.
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CS FO R HOUSE B ILL NO. 130( )IN THE LEGISLATURE OF THE STATE OF ALASKA NINETEENTH LEGISLATURE - FIRST SESSION
BY

Offered:
Referred:

Spnnsor(s): REPRESENTATIVES KELLY, JamesA B ILLFO R AN A C T  ENTITLED"An Act relating to the adoption, amendment, and repeal of regulations."
BE IT  EN A CTED  BY THE LE G ISLA T U R E OF THE STATE O F A LA SK A :

* Section 1. AS 24.20.460(4) is amended to read:(4) to examine all administrative regulations, including proposed regulations, amendments, and orders of repeal, to determine if they properly implement legislative intent and to provide comments on them to the governor and state agencies:* Sec. 2. AS 44.62.040(a) is amended to read:(a) Subject to fc) of this section, everv [EVERY] state agency that [WHICH] by statute possesses regulation-making authority shall submit to the lieutenant governor for filing a certified original and one duplicate copy of every regulation or order of repeal adopted by it, except one that(1) establishes or fixes rates, prices, or tariffs;(2) relates to the use of public works, including streets and highways, under the jurisdiction of a state agency if the effect of the order is indicated to the
-1- CSHB 130( )
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public by means of signs or signals; or(3) is directed to a specifically named person or to a group of persons and does not apply generally throughout the state.* Sec. 3. AS 44.62.040 is amended by adding a new subsection to read:(c) Before submitting the regulations and orders of repeal to the lieutenant governor under (a) of this section, every state agency that by statute possesses regulation making authority, except regulatory boards and commissions and the office of the ombudsman, shall submit to the governor for review a copy of every regulation or order of repeal adopted by the agency, except regulations and orders of repeal identified in (a)(1) - (2). The governor shall review the regulations and orders of repeal received under this subsection. The governor may return the regulations and orders of repeal to the adopting agency before they are submitted to the lieutenant governor for filing under (a) of this section, (1) if they are inconsistent with the faithful execution of the laws or (2) to enable the adopting agency to respond to specific issues raised by the Administrative Regulation Review Committee. The governor may not delegate the governor's review responsibility under this subsection to a person other than the lieutenant governor.* Sec. 4. AS 44.62 is amended by adding a new section to read:Sec. 44.62.215. PUBLIC COMM ENT. In the drafting, review, or other preparation of a proposed regulation, amendment, or order of repeal, an agency shall weigh, evaluate, or otherwise utilize public comment that consists of facts or other substantive information that is relevant to the accuracy, coverage, contents, or cost of the proposed regulatory action. The agency, other than a regulatory board or commission and the office of the ombudsman, shall keep a record of its use or rejection of factual or other substantive information that is submitted in writing as public comment and that is relevant to the accuracy, coverage, or other aspect of the proposed regulatory action.* Sec. 5. AS 44.62.230 is amended to read:Sec. 44.62.230. PROCEDURE ON PETITION. Upon receipt of a petition requesting the adoption, amendment, or repeal of a regulation under AS 44.62.180 -44.62.290, a state agency shall, within 30 days, deny the petidon in wridng or schedule
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the matter for public hearing under AS 44.62.190 - 44.62.215 [AS 44.62.190 -44.62.210]. However, if the petition is for an emergency regulation, and the agency finds that an emergency exists, the requirements of AS 44.62.040(c) and 44.62.190 -44.62.215 [AS 44.62.190 - 44.62.210] do not apply, and the agency may submit the regulation to the lieutenant governor immediately after making the finding of emergency and putting the regulation into proper form.* Sec. 6. AS 44.62.250 is amended to read:Sec. 44.62.250. EM ERGENCY REGULATIONS. A  regulation or order of repeal may be adopted as an emergency regulation or order of repeal if a state agency makes a written finding, including a statement of the facts that constitute the emergency, that the adoption of the regulation or order of repeal is necessary for the immediate preservation of the public peace, health, safety, or general welfare. The requirements of AS 44.62.040('c). 44.62.060, [AS 44.62.060] and 44.62.190 - 44.62.215 [44.62.190 - 44.62.210] do not apply to the initial adoption of emergency regulations; however, upon adoption of an emergency regulation the adopting agency shall immediately submit a copy of it to the lieutenant governor for filing and for publication in the Alaska Administrative Register, and within five days after filing by the lieutenant governor the agency shall give notice of the adoption in accordance with AS 44.62.190(a). Failure to give the required notice by the end of the 10th day automatically repeals the regulation.* Sec. 7. AS 44.62.260 is amended to read:Sec. 44.62.260. LIMITATION ON EFFECTIVE PERIOD OF EM ERGENCY REGULATIONS, (a) A regulation adopted as an emergency regulation does not remain in effect more than 120 days unless the adopting agency complies with AS 44.62.040(c). 44.62.060. [AS 44.62.060] and 44.62.190 - 44.62.215 [44.62.190 -44.62.210] either before submitting the regulation to the lieutenant governor or during the 120-day period.(b) Before the expiration of the 120-day period, the agency shall transmit to the lieutenant governor for filing a certification that AS 44.62.040(c). 44.62.060, [AS 44.62.060] and 44.62.190 - 44.62.215 [44.62.190 - 44.62.210] were complied with before submitting the regulation to the lieutenant governor, or that the agency complied
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with those sections within the 120-day period. Failure to so certify repeals the emergency regulation; it may not be renewed or refiled as an emergency regulation. * Sec. 8. AS 46.03.020 is amended by adding a new subsection to read:(b) Notwithstanding another provision of law to the contrary, the department may not adopt a regulation that regulates the activities of private persons unless there is a lawful method of complying with the regulation and the cost of the method of compliance is not so great as to prevent a reasonable person from starting or pursuing the activity or endeavor that is being regulated by the department.
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CS FOR HOUSE B IL L NO. 130( )IN THE LEGISLATURE OF THE STATE OF ALASK A NINETEENTH LEGISLATURE - FIRST SESSION
BY
Offered:
Referred:
Sponsor/s): REPRESENTATIVES KELLY, JamesA B IL LFO R  AN A C T  ENTITLED"An Act relating to the adoption, amendment, and repeal of regulations."
BE IT EN ACTED  BY THE LE G ISLA T U R E  OF TH E STA TE O F ALASKA:

* Section 1. AS 24.20.460(4) is amended to read:(4) to examine all administrative regulations, including proposed regulations, amendments, and orders of repeal, to determine if they properly implement legislative intent and to provide comments on them to the governor and state agencies:* Sec. 2. AS 44.62.040(a) is amended to read:(a) Subject to (c) of this section, every [EVERY] state agency that [WHICH] by statute possesses regulation-making authority shall submit to the lieutenant governor for filing a certified original and one duplicate copy of every regulation or order of repeal adopted by it, except one that(1) establishes or fixes rates, prices, or tariffs;(2) relates to the use of public works, including streets and highways, under the jurisdiction of a stare agency if the effect of the order is indicated to die
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1 p u b lic  by m ean s o f signs o r signals; o r

2 (3) is d irec ted  to a spec ifica lly  nam ed person  o r to  a g roup  o f  persons

3 and  does n o t apply  generally  th roughou t the state.

4  * S ec . 3 . A S 4 4 .6 2 .0 4 0  is am ended  by ad d in g  a new  subsec tion  to read:

5 (c) B efo re  su b m ittin g  the reg u la tio n s and o rders o f repeal to th e  lieu ten an t

6 g o v ern o r u n d e r (a) o f  this section , ev ery  sta te  agency  that by sta tu te  possesses
-My b-uj} ruA -I-#._*• "t /«. L/s (L-a. i > - j— rv a

7 regu la tion  m ak in g  au thority , excep t rcgwlatopy boards and  con im issions and  the office

8 o f  the om budsm an , shall subm it to the g overnor for review  a co p y  o f  every  regulation

9 o r  o rd e r o f  repeal adop ted  by  rhe ag en cy , ex cep t reg u lau o n s and  o rders  o f  repeal

10 id en tified  in (a)(1 ) - (2). T h e  g o v ern o r m ay  review  the regu la tions an d  o rd e rs  of

11 repeal re ce iv ed  under this s u ^ e c t io n .  T h e  g o v ern o r m ay  re tu rn  the reg u la tio n s and

12 o rd ers  o f  re p ea l to the ad o p tin g  agency  befo re  they are su b m itted  to the lieu tenan t

13 g o v e rn o r fo r  filin g  u n d er (a) o f  this sec tio n , (1) if  they  are in co n sis ten t w ith  the

14 fa ith fu l ex ecu tio n  o f  the law s or (2) to en ab le  the ad o p tin g  agency to  respond to

15 sp ec if ic  issues raised  by the A d m in is tra tiv e  R egu lation  R ev iew  C om m ittee . The

16 g o v ern o r m ay  no t delegate  the g o v ern o r’s rev iew  au tho rity  u n d er this su b sec tio n  to a

17 p erso n  o th e r  th an  the lieu ten an t governor.

18

W O R K  D R A F T  ' WORK D R A F T  W ORK D R A F T

A  !]Sec. 4. AS 44.62.190(a) is amended to read: 119 (a) At least 30 days before the adoption, amendment, or repeal of a regulation,20 notice of the proposed action shall be21 (I) published in the newspaper of general circulauon or trade or22 industry publication that the state agency prescribes and in the Alaska Administrative23 Journal; in the discretion of the state agency giving the notice, the requirement of24 publication in a newspaper or trade or industry publication may be satisfied by using25 a combination of publication and broadcasting; when broadcasting the notice, an26 agency may use an abbreviated form of the notice if the broadcast provides the name27 and date of the newspaper or trade or industry journal where the full text of the notice28 can be found;29 (2) mailed to every person who has filed a request for notice of30 proposed action with the state agency;31 (3) if the agency is within a department, mailed or delivered to the
CSHB 130( ) -2-
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WORK DRAFT WORK DRAFT WORK DRAFTcommissioner of the department;(4) when appropriate in the judgment of die agency,(A) mailed to a person or group of persons whom the agency believes is interested in the proposed action; and(B) published in the additional form and manner the state agency prescribes;(5) furnished the Department of Law together with a copy of the proposed regulation, amendment, or order of repeal for the department's use in preparing the opinion required after adoption and before filing by AS 44.62.060;(6) furnished to all incumbent State of Alaska 'egislators and the Legislative Affairs Agency;(7) furnished to the standing committee of each house of the legislature having legislative jurisdiction over the subject matter treated by the regulation under the Uniform Rules of the Alaska State Legislature, together with a copy of the proposed regulation, amendment, or order of repeal for the committee's use in conducting the review authorized by AS 24.05.182;(8) furnished to the staff of the Administrative Regulation Review Committee, together with a copy of the proposed regulation, amendment or order of repeal and, if preparation of an appropriation increase estimate is required bv AS 44.62.195. a copy of the estimate. -
(a) On the date and at the time and place designated in the notice the agency shall give each interested person or the person's authorized representative, or both, the opportunity to present statements, arguments, or contentions in writing, with or without opportunity to present them orally. The state agency may accept material presented by any form of communication authorized by this chapter and shall consider all ( factual, substantive, and other) relevant matter presented to it before adopting, amending, or repealing a regulation. When considering the factual, substantive, and other relevant matter, the agency shall pav special attention to the cost to private persons of the proposed regulatory action.* Sec. 6. AS 44.62 is amended by adding a new section to read:

* Sec. 5. AS 44.62.210(a) is amended to read:
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# ^  ^WORK D R A F T  WORK D R A F T  A ' ^ 0 R K  D R A FTSec. 44.62.215. RECORD OF PUBLIC COMMENT. In the drafting, review, or other preparation of a proposed regulation, amendment, or order of repeal, an
n Ir  a  ' O.a.'  i. (-  t*-t. V  |agency, other than -a âgwtetory hoarder commissioned the office of the ombudsman, shall keep a record of its use or rejection of factual or other substantive information that is submitted in writing as public comment and that is relevant to the accuracy, coverage, or other aspect of the proposed regulatory action.* Sec. 7. AS 44.62.230 is amended to read:Sec. 44.62.230. PROCEDURE ON PETITION. Upon receipt of a petition requesting the adoption, amendment, or repeal of a regulation under AS 44.62.180 -44.62.290, a state agency shall, within 30 days, deny the petition in writing o; schedule the matter for public hearing under AS 44.62.190 - 44.62.215 [AS 44.62.190 -44.62.210]. However, if the petition is for an emergency regulation, and the agency finds that an emergency exists, the requirements of AS 44.62.040(c) and 44.62.190 -44.62.215 [AS 44.62.190 - 44.62.210] do not apply, and the agency may submit the regulation to the lieutenant governor immediately after making the finding of emergency and putting the regulation into proper form.* Sec. 8. AS 44.62.250 is amended to read: ^Sec. 44.62.250. EM ERGENCY REGULATIONS. A  regulation or order of repeal may be adopted as an emergency regulation or order of repeal if a state agency makes a written finding, including a statement of the facts that constitute the emergency, that the adoption of the regulation or order of repeal is necessary for the immediate preservation of the public peace, health, safety, or general welfare. The requirements of AS 44.62.040fc). 44.62.060. [AS 44.62.060] and 44.62.190 - 44.62.215 [4^.62.190 - 44.62.210] do not apply to the initial adoption of emergency regulations; however, upon adoption of an emergency regulation the adopting agency shall immediately submit a copy of it to the lieutenant governor for filing and for publication in the Alaska Administrative Register, and within five days after filing by the lieutenant governor the agency shall give notice of the adoption in accordance with AS 44.62.190(a). Failure to give the required notice by the end of the 10th day automatically repeals the regulation.* Sec. 9. AS 44.62.260 is amended to read:
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W ORK D R A F T W ORK D R A F T 4 W ORK D R A F TSec. 44.62.260. LIMITATION ON EFFECTIVE PERIOD OF EM ERGENCY REGULATIONS, (a) A regulation adopted as an emergency regulation does not remain in effect more than 120 days unless the adopting agency complies with AS 44.62.040(c). 44.62.060, [AS 44.62.060] and 44.62.190 ■ 44.62.215 [44.62.190 -44.62.210] either before submitting the regulation to the lieutenant governor or during the 120-day period.(b) Before the expiration of the 120-day period, the agency shall transmit to the lieutenant governor for Filing a certification that AS 44.62.040('c). 44.62.060, [AS 44.62.060] and 44.62.190 - 44.62.215 [44.62.190 - 44.62.210] were complied with before submitting the regulation to the lieutenant governor, or that the agency complied with those sections within the 120-day period. Failure to so certify repeals the emergency regulation; it may not be renewed or refiled as an emergency regulation.* Sc
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C IV IL  L IB E R T IE S  U N IO N
An Affiliate of the American Civil Liberties Union 
P. 0. Box 20J844 Anchorage. AK 99520-1844 
Phone: 1-907.2580044 Fax: 1-907-258-0288

A L A S K A

February 14, 1995
Tho H onorable R e p re s e n ta tiv e  B rian  P o r te r  chairm an o f  House J u d ic ia r y  Committee S t a t e  C a p it o l  B u ild in g , Room 118 Ju n e a u , AK 99801-1182Dear R e p r e s e n ta tiv e  P o r te r :I  am w r it in g  to  you on b e h a lf  o f  th e  Board o f  Di members o f  th e  A la sk a  C i v i l  L ib e r t ie s  Union t o  expre about House B i l l  138 which i s  c u r r e n t ly  pending b efo r^  J u d i c i a r y  Com m ittee. The AkCLU has s e r io u s  con cern s b i l l  and b e lie v e s  t h a t  i t  i3  u n c o n s t it u t io n a l and would i f  c h a lle n g e d  in  c o u r t .

■ectors and i s  concerns th e  House about t h is  be d e fe a te d
One o f  th e  b a s ic  prem ises o f  th e  Fou rth  Amendment person has th e  r ig h t  t o  be fr e e  o f  governm ental s s e iz u r e s  u n le s s  th e re  i s  probable ca u se  to  b e lie v e  t h a t  o c c u r r e d . A d e te rm in a tio n  o f p ro b a b le  cau se i s  made and d etach ed  m a g is tr a te : i t  i s  th e  m a g is t r a t e 's  respondd e te rm in in g  th o  r e l i a b i l i t y  o f th e  e v id e n c e  upon which b a se d .

i s  t h a t  a parches and a crim e ha3 a n e u tr a l i b i l i t y  fo r  w arrant is
House B i l l  138 seek s to  ta k e  away th e  authorm a g is tr a te  in  d eterm in in g  p ro b ab le  c a u s e . Housea n t ic ip a t e s  t h a t  any person who makes an anonymous c rr e p o r t  would be presumed to  be a r e l i a b l e  so u rce  o f  in fc  would be p la c e d  in  a ca te g o ry  e q u a l to  t h a t  o f  in fo r m a n t .” The b i l l  s t a t e s  t h a t  "once v e r i f i b  e n fo rc e m e n t,"  th e  in fo rm a tio n  p ro vid ed  by th e  in fo rm a l co n sid e re d  r e l i a b l e  and anonym ity would be guaran'a d d it io n a l in q u ir y  by th e  m a g is tra te  would be re q u ire d  th e  r e l i a b i l i t y  o f  th e  in fo r m a n t.T h is  p r o v is io n  a llo w s the p o lic e  o f f i c e r ,  not th e  t o  make th e  c r u c i a l  d e c is io n  re g a r d in g  th e  r e l i a b i ]  in fo rm a n t and th e  in fo r m a n t's  in fo r m a tio n  t h a t  i s  d e te rm in in g  p ro b ab le  cau se to  is s u e  a w a rra n t. T h is  i v i o la t i o n  o f  th e  Fou rth  Amendment's req u iram en t t h a t  a d etach ed  m a g is tr a te , n o t a p o lic e  o f f i c e r ,  have th e  is s u e  th e  w a rra n t.

t y  o f the B i l l  138 me sto p p er rm ation and a " c i t iz e n  d by law t  would be te e d  —  no tjo determ ine
m a g is tr a te , i t y  o f  th e  c e ss a ry  in  s a b la ta n t  n e u tr a l and aju th o rity  to



Page Two -  R e p r e s e n t a t iv e  B ria n  P o r te r  -  F eb ru ary  14, 995
The o th e r  p a r t  o f th e  b i l l  th a t  i s  problemat requirem ent t h a t  a d efe n d an t be re q u ire d  to  p e t it io n  th  camera p ro ce e d in g  to  d is c o v e r  in fo rm a tio n  about th e  in fo  r ig h t  o f  c o n fr o n ta t io n  r e q u ir e s  th a t  a defen d an t know a ccu se r and be a b le  to  defend a g a in s t  t h e ir  c h a rg e s . Thfe sh ou ld  n o t be p la c e d  in  th e  p o s it io n  o f  h av in g  to  ask from th e  c o u r t  fo r  in fo rm a tio n  to  which he i s  co n st e n t i t l e d .

i c  i s  the ough an in  rmant. The h is  or her defendant perm ission t u t io n a l ly
E n a c tin g  t h i s  b i l l  in to  law would r a is e  s e r io u s  c o n s t it u t io n a l  is s u e s  o f  con cern  to  th e  AkCLU. P le a se  do n ot a llo w  t h i s  b i l l  to pass o u t o f  com m ittee.

-  S in c e r e ly ,
R a n d a ll Burns E x e cu tiv e  D ir e c to r  A la sk a  C i v i l  L ib e r t ie s  Union
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Session: 
S ta te  C apitol 

Juneau , AK 99801 
(907) 465-2698

Representative G ary L. Davis

SPONSOR STATEMENT 
House Bill 138

"An Act relating to crime stoppers organizations; to information 
received by crime stoppers organizations and to the issuance of search 
warrants based upon that information; and amending Alaska Rule of 
Criminal Procedure 37 and Alaska Rule of Evidence 509".

The intent of this bill is clearly identified, so there is an understanding 
of what the intent of the legislation is. This bill will provide 
legislatively for the presumption of reliability of Crime Stopper tips to 
the same extent that is provided to tips from people who are willing to 
identify themselves to the police, and the defendant, called "citizen 
informants".

In Section 2 search warrants may be issued based on information 
received from a Crime Stopper organization and confidentiality 
maintained. This bill will establish one set procedure for all courts to 
follow in reviewing Crime Stopper reports.

When the court determines a review of the records is allowed the Crime 
Stopper information involving the identity of an informant is removed.

In Section 3, HB 138 allows the Crime Stopper Organization to be 
exempt from registration for fund raising.

This legislation provides a means for statutory recognition of the Crime 
Stoppers organization.

This bill gives the trial courts and the supreme court some guidance 
relative to the underlying intent when they deliberate on cases coming 
before them on the issue of reliability of crime stopper informant 
information.

Attached is a letter from the Crime Stopper Organization giving 
additional information related to the this bill.R e p r e s e n t  i ) i g  H o u s e  D i s t r i c t  S  • S o l d o t n a  to S e w a r d



Sectional Analysis
House B ill 138

"An act relating to crime stoppers organizations; to information 
received by crime stoppers organizations and to the issuance of 
search warrants based upon that information; and amending Alaska 
Rule of Criminal Procedure 37 and Alaska Rule of Evidence 509".

Section I: This section describes in the intent of the Legislature. It is 
the intent of the legislature to eliminate a higher standard of 
scrutiny for information received from a crime stoppers program & 
that the citizen informant standard be applied to crime stoppers for 
issuing search warrants.

Section 12.35.022: (New Section) - Information received from a
Crime Stoppers organization shall be given same presumption of 
reliability afforded to information received from a citizen informant.

Section 12.35.023: (New Section) - This section allows the person 
charged with a crime to petition the court for an in camera inspection 
of law records. If the court determines the use of the records is 
necessary, crime stoppers informant code numbers, names and other 
information will be removed.

Section 3: This section adds the crime stoppers organization as a 
non-profit organization.

Section 4: This section provides a description of the crime stoppers
organization as a non-profit organization.

Section 5: This section amends the court rule relating to informants
in criminal cases and the review of search warrants as it relates to 
crime stoppers activity.
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The State of Alaska, applying the Aquilar-Spinelli test, ruled that the search warrant was 
issued without probable cause. Calls to Crime Stoppers, over the preceding two years, were 
conclusory and related to past activities and not to the case at hand.

Federal Cases

U.S. v. Brilev. 726 F.2d 1301 (8th Cir. 1984)
Defendant's conviction in federal court for robbery of First Federal in St. Paul, Minnesota is 
affirmed.

"We do not believe the district court's finding is clearly erroneous. The district court 
found that probable cause was partially established by the anonymous tip received 
from Crime Stoppers. An anonymous tip from an informer may serve as a basis for 
probable cause as log as its reliability is established through corroboration." (*)

(*) "the Aquilar-Spinelli test for determining the reliability of the informant's tip 
has now been largely discarded in favor of a totality of the circumstances 
approach. See Illinois v. Gates, 103 S.Ct. at 2332. This is a ‘practical, 
common-sense' and 'non-technical' determination.

Howard v. Crimestoppers Program. 770 F.2d 1079 (5th Cir. 1985)
This is a per curiam opinion that is not published, but is available from the Clerk of the U.S. 
Court of Appeal, Fifth Circuit, 600 Camp Street, New Orleans, Louisiana 70130. The 
decision was in Cause No. 85-3103, August 9, 1985.

Prison inmates Howard and Duncan, without and attorney, filed a federal civil rights suit 
under 42 U.S.C. 1983 alleging

"in effect, that Crimestoppers violates constitutional rights of individuals by offering 
rewards of money to persons who provided anonymous tips and information leading to 
the arrest and conviction of criminal offenders."

The suit was dismissed by the District Court and the dismissal affirmed for
' failure to state a claim the Crimestoppers subjectea or caused them to be subjected 
to the deprivation of any rights, privileges, or immunities secured by the Constitution or 
federal law."

"....the plaintiffs appear to be asserting merely and abstract claim against 
Crimestoppers, at most suing because they got caught."

The Court stated further that:"Even if information obtained in this manner is unreliable, it is not the gathering of the
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information itself that triggers constitutional concerns but its use by the state with 
respect to some state action."

And, the Court found no allegation which, if take as true, would support an inference that 
Crimestoppers played any role in using unreliable information to the plaintiffs^ detriment.

Some other Federal Cases:

U.S. v. Zamora. 784 F.2d 1025 (10th Cir. 1986). Disclosure of informant's identity is denied.

U.S. v. Klein. 850 F.2d 404 (8th Cir. 1988). Crime Stopper tips were sufficiently 
corroborated, Informant's identity need not be disclosed.
U.S. v. Fitz. 898 F.2d 148 (4th Cir. 1990). Crime Solvers tip, followed by a controlled buy, 
established probably cause in drug case.
U.S. v. Smith. 917 F.2d 564 (6th Cir. 1990). Anonymous tip independently corroborated 
warrantless stop and search of automobile.
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To: Ann Carpeneti 

From: Willet Bushnell

Attached is a copy of the Colorado law regarding Crime 
Stoppers, I hope this will help you on HB 138.

1 will send other information under a separate cover.

Thank you.

To: Ann Carpeneti From : WILLET BUSHNELL

For Information Call: 907-376-4195 At:

Pages: 8 My Fax Number: 907-373-2193

Created using WinFax PRO 3.0 Delrina Technology Inc.
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HOUSE BILL 9 4 - 1 1 2 2

BY; REPRESENTATIVES G e q rg e ,  F o s t e r ,  A c q u a f r e s c a ,  A g l e r ,  F le m in g ,  
HaJgedorn, K aufm an , L a v jren ce ,  P f i f f n e r ,  P i e r s o n ,  R e e s e r ,  R u p e r t ,  
T a ly lo r ,  E p p s ,  G ra m p sa a ,  N i c h o l ,  an d  S n y d e r ;  
a l s o  SENATORS B i s h o p ,  C a s s i d y ,  G a l l a g h e r ,  H o p p e r ,  M a r t i n e z ,  and  
P e t e r s o n .

CONCERNING CRIME STOPPER ORGANIZATIONS.

Be i t  e n a c t e d  b y  t h e  Genera l  A s s e m b l y  o f  t h e  S t a t e  o f  Colorado:

SECTION 1 .  T 
V o l . ,  a s  am e n d e d ,  i :  
r e a d :

C r i

e 1G, C o lo r a d o  R e v i s e d  S t a t u t e s ,  19S5 R e p l . 
m ended BY THE ADDITION OF A NEW ARTICLE t o

ARTICLE 1 5 . 7  
me S t o p p e r  O r g a n i z a t i o n s

1 6 - 1 5 . 7 - 1 0 1 .  
HINDS THAT A S1GNIFI0

L e g i s l a t i v e  d e c l a r a t i o n .  THE GENERAL ASSEMBLY 
ANT NUMBER OF CRIMINAL OFFENDERS REMAIN AT 

UARGE IN THIS STATE BECAUSE LAW ENFORCEMENT AGENCIES OFTEN LACK
I n fo rm a tio n  c o n c e r n in g  c r im in a l  a c t i v i t y , i n  many in st a n c e s
PRIVATE CITIZENS H/VE INFORMATION THAT, IF  KNOWN TO LAW 
ENFORCEMENT AGENCIES, WOULD LEAD TO THE DETECTION AND APPREHENSION 
OF SUCH OFFENDERS. PRIVATE, NONPROFIT CRIME STOPPER ORGANIZATIONS 
THAT OFFER REWARDS FOR SUCH INFORMATION HAVE BEEN SUCCESSFUL AT 
ENCOURAGING SOME CITIZENS TO COME FORWARD; HOWEVER, EVEN WITH THE 
OFFER OF A REWARD, MAiY CITIZENS DO NOT COME FORWARD BECAUSE THEY 
FEAR INVOLVEMENT ANE SHUN PUBLICITY. IN ORDER TO REMEDY THIS 
SITUATION AND TO INCREASE THE EFFECTIVENESS OF CRIME STOPPER 
ORGANIZATIONS, THE GENERAL ASSEMBLY FINDS AND DECLARES THAT IT IS 
APPROPRIATE TO PROVIDE FOR THE ANONYMITY OF ANY IERSON WHO 
PROVIDES INFORMATION CONCERNING CRIMINAL ACTIVITY TO A CRIME 
STOPPER ORGANIZATION! AND TO PROVIDE FOR THE CONFIDENTIALITY OF

C a p i t a l  l e t t e r s  i n d i c a t e  new m a t e r i a l  ad d e d  t o  e x i s t i n g  s t a t u t e s ;  
d a s h e s  t h r o u g h  w o rd s  i n d i c a t e  d e l e t i o n s  f rom  e x i s t i n g  s t a t u t e s  and 
s u c h  m a t e r i a l  n o t  p a r t  o f  a c t .

ra
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CRIME STOPPER ORGANIZATIC

1 6 - 1 5 . 7 - 1 0 2 -  D e f i r  
THE CONTEXT OTHERWISE RE(

. (1 )  "CRIME STOPPER 
ORGANIZATION:

J ( a )  WHOSE PRIMARY 
PAYMENT OF REWARDS TO PtH 
CRIMINAL ACTIVITY AND TO 
LAW ENFORCEMENT AGENCIES

(b )  IS  INCORPORAT 
20 Tp 29 OF TITLE 7 ,  C.R

: ( c )  IS HELD TO BE
REVENUE SERVICE; AND

(d )  HAS COMPLIEC 
1 6 - 1 5 . 7 - 1 0 3 .

1 5 - 1 5 . 7 - 1 0 3 .  Requ

N RECORDS.

i t i o n s .  AS USED IN THIS ARTICLE. UNLESS 
UIRES:

ORGANIZATION" MEANS A PRIVATE, NONPROFIT

PURPOSES ARE TO ACCEPT DONATIONS FOR THE 
SONS WHO PROVIDE INFORMATION CONCERNING 
FORWARD SUCH INFORMATION TO APPROPRIATE

D PURSUANT TO THE PROVISIONS OF ARTICLES 
. S . ;

TAX EXEMPT BY THE UNITED STATES INTERNAL

WITH THE REQUIREMENTS OF SECTION

i r e m e n t s  f o r  a r t i c l e s  o f  i n c o r p o r a t i o n  o f
c r i r a e  s t o p p e r  o r g a n i z a t i o n s .  ( 1 )  IN ADDITION TO ANY OTHER
REQUIREMENTS FOR ARTICLE 
TO 29 OF TITLE 7 ,  C .R .S

OF INCORPORATION IMPOSED BY ARTICLES 20 
THE ARTICLES OF INCORPORATION FOR ANY 

CRItyE STOPPER ORGANIZATION THAT ELECTS TO AVAIL ITSELF OF THE 
CONFIDENTIALITY PROVISIONS OF THIS ARTICLE SHALL PROVIDE THAT THE 
ORGANIZATION SHALL:

( a )  ESTABLISH A METHOD TO ENSURE THAT THE IDENTITY OF ANY 
PERSON WHO PROVIDES INFORMATION CONCERNING CRIMINAL ACTIVITY TO 
THE ORGANIZATION REMANS UNKNOWN TO ALL PERSONS AND ENTITIES, 
INCLUDING OFFICERS AND EMPLOYEES OF THE ORGANIZATION;

(b )  ESTABLISH A 
ANY PERSON WHO PROVIDES 
STOPPER ORGANIZATION, W

EM

ANY OTHER MEANS, SUCH IDENTITY IS  NOT FURTHER DISCLOSED;

( c ) -  A SSIST  LAW 
CRIME AND APPREHENSIOjN 
FORWARDING INFORMATION 
AGENCIES;

( d )  FOSTER THE 
TO REPORT INFORMATION

NEW( e )  ENCOURAGE 
STOPPER ORGANIZATIONS B 
BENEFITS OF THE ORGANIZATION

METHOD TO ENSURE THAT IF  THE IDENTITY OF 
INFORMATION BECOMES KNOWN TO THE CRIME 

iETHER THROUGH VOLUNTARY DISCLOSURE OR BY

ENFORCEMENT AGENCIES IN THE DETECTION OF 
OF CRIMINAL OFFENDERS BY PROMPTLY

Re c e i v e d  c o n c e r n in g  c r i m i n a l  a c t s  to s u c h

DETECTION OF CRIME AND ENCOURAGE CITIZENS 
BOUT CRIMINAL ACTIVITY; AND

S AND OTHER MEDIA TO PROMOTE LOCAL CRIME 
INFORMING THE PUBLIC OF THE FUNCTIONS AND

PAGE 2-HOUSE BILL 94-1122
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1 6 - 1 5 . 7 - 1 0 4 .  Iri 
and i n f o r m a t i o n  -  c r  
ORGANIZATION MAY NOT I 
A REPORT OF CRIMINAL 
EXCEPT ON THE MOTION Olf 
THE OFFENSE IS BEING 
IMPEACHMENT EVIDENCE 
DEFENDANT IN THE TRIAll

( b )  ON MOTION 
THE COURT MAY SUBPOENA 
CONDUCT AN EX PARTE I 
UNOER SUBPOENA TO 
IMPEACHMENT EVIDENCE 
DEFENDANT.

CONTAIN IMPEACHMENT E

c a m e ra  r e v i e w  -  c o n f i d e n t i a l i t y  -  r e c o r d s  
m in a l  p e n a l t y .  ( 1 )  ( a )  A CRIME STOPPER 
E COMPELLED TO PRODUCE RECORDS CONCERNING 
ACTIVITY BEFORE A COURT OR OTHER TRIBUNAL 

A CRIMINAL DEFENDANT TO THE COURT IN WHICH 
TRIED THAT THE RECORDS OR REPORT CONTAIN 
OR EVIDENCE THAT IS EXCULPATORY TO THE 

OF THAT OFFENSE.

OF A DEFENDANT PURSUANT TO PARAGRAPH ( a ) ,  
THE RECORDS OR REPORT. THE COURT SHALL

N CAMERA INSPECTION OF MATERIALS PRODUCED 
DETERMINE WHETHER THE MATERIALS CONTAIN 

OR EVIDENCE THAT IS EXCULPATORY TO THE

( c )  IF  THE COU?T DETERMINES THAT THE MATERIALS PRODUCED
IDENCE OR EVIDENCE THAT IS EXCULPATORY TO

THE DEFENDANT, THE COURT SHALL PRESENT THE EVIDENCE TO THE 
DEFENDANT. IN THE EVINT THE MATERIALS CONTAIN INFORMATION WHICH 
WOULD IDENTIFY THE PEFSON WHO WAS THE SOURCE OF THE EVIDENCE, THE 
COURT SHALL ENSURE THAT SUCH IDENTITY IS NOT DISCLOSED, UNLESS THE 
STATE OR FEDERAL CONSTITUTION REQUIRES THE DISCLOSURE OF THAT

THE COURT SHALL EXECUTE AN AFFIDAVIT 
.OSED MATERIALS SWEARING THAT, IN THE OPINION

PERSON'S IDENTITY. 
ACCOMPANYING THE DISCLl

OR EXCULPATORY EVIDENC 
THIS SECTION.

( d )  THE C0URT1 
ORGANIZATION ALL MAT

OF THE COURT, THE MATERIALS DISCLOSED REPRESENT THE IMPEACHMENT
E THE DEFENDANT IS  ENTITLED TO RECEIVE UNDER

SHALL RETURN TO THE CRIME STOPPERS 
TERIALS PRODUCED UNDER THIS SUBSECTION ( 1 )  

WHICH ARE NOT DISCLOSED TO THE DEFENDANT. THE CRIME STOPPERS 
ORGANIZATION SHALL RETAIN SUCH MATERIALS UNTIL THE CONCLUSION OF 
THE CRIMINAL TRIAL AND THE EXPIRATION OF THE TIME FOR ALL DIRECT 
APPEALS IN THE CASE.

( 2 )  ( a )  RECORD 
ORGANIZATION CONCERN] 
PERSON SHALL DISCLOS|E 
STOPPER ORGANIZATION 
RECORDS OR INFORMATION 
TO COURT ORDER FOR AN 
LIMITED TO AN INSPECT 
RELEVANT TO THE SPECIF

( b )  ANY PERSON 
CONFIDENTIAL RECORDS 
OF THIS SUBSECTION (2* **♦ irn

PJPROSECUTION BROUGHT ‘
(2 )  SHALL BE BROUGH 
VIOLATION OCCURRED.

PAGE 3-HOUSE BILL 94-1122

S AND INFORMATION OF A CRIME STOPPER 
NG CRIMINAL ACTS ARE CONFIDENTIAL AND NO 

SUCH RECORDS OR INFORMATION. A CRIME 
SHALL ONLY BE COMPELLED TO PRODUCE SUCH. 

BEFORE A COURT OR OTHER TRIBUNAL PURSUANT 
IN CAMERA REVIEW. ANY SUCH REVIEW SHALL BE 
ION OF RECORDS AND INFORMATION WHICH ARE 
IC CASE PENDING BEFORE THE COURT.

WHO KNOWINGLY OR INTENTIONALLY DISCLOSES 
0R INFORMATION IN VIOLATION OF THE PROVISIONS 

COMMITS A CLASS 1 MISDEMEANOR AND SHALL BERSUANrfo*™^ PRoVlllONsV T H I^ U § § ifflM  
T WITHIN FIVE YEARS AFTER THE DATE THE
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SECTION 2 .  P a rc  
R e v i s e d ' S t a t u t e s .  1986 
ADDITION OF A NEW SECTItJI

Rep a1 6 - 1 1 - 1 0 1 . 7  
s t o o p e r  r e w a r d  r e im b u r s  
ANY' OTHER PENALTY AUTH 
CONVICTED OF OR ENTERED 
FELONY OFFENSE, OR ENTER 
A FELONY OFFENSE WHICH 
SUCH AGREEMENT, THE COlj 
OR PART OF ANY REWARD 
LED TO THE DEFENDANT’ S 
REPAYMENT MAY NOT EXC^ 
STOPPER ORGANIZATION AN!

(2 )  ( d )  UPON AN 
STOPPER REWARD. THE COUH 
DEFENDANT IN THE SAME 
ASSESSED AGAINST A DEFEfl 
TO:

( I )  PAY THE ENT*

( I I )  PAY THE EN 
SPECIFIED BY THE COURT,

1 o f  a r t i c l e  11 o f  t i t l e  15 , C o lo ra d o  
t o p i .  V o l . ,  a s  am ended, i s  amended 3Y THE 
N t o  r e a d :

y m en t o f  c r i m e  s t o p p e r  r e w a r d  -  c r im e  
am ent fu n d  -  c r e a t e d .  (1 )  IN ADDITION TO 

PRIZED BY LAW. AFTER A DEFENDANT HAS BEEN 
A PLEA OF GUILTY OR NOLO CONTENDERE TO A 

S INTO A PLEA BARGAIN AGREEMENT CONCERNING 
IS REDUCED TO A MISDEMEANOR PURSUANT TO 

RT MAY ORDER SUCH DEFENDANT TO REPAY ALL 
[[AID BY A CRIME STOPPER ORGANIZATION THAT 
ARREST AND CONVICTION. THE AMOUNT OF SUCH 
ED THE ACTUAL REWARD PAID BY ANY CRIME 

SHALL BE USED SOLELY FOR PAYING REWARDS.

ORDER TO REPAY ALL OR PART OF A CRIME 
T SHALL ASSESS SUCH REPAYMENT AGAINST THE 

MANNER AS OTHER COSTS OF PROSECUTION ARE 
DANT. THE COURT SHALL ORDER THE DEFENDANT

RE AMOUNT WHEN SENTENCE IS PRONOUNCED; OR 

IRE AMOUNT ON SUCH LATER OATE AS MAY BE

( b )  ANY ORDER FOR THE REPAYMENT OF ALL OR PART OF A CRIME
STOPPER REWARD SHALL 
PROVISIONS OF SECTION

( 3 )  ALL MONEYS 
SECTION, TOGETHER WITH 
COURT’ S DOCKET NUMBER, 
ORGANIZATION WHICH IS

TO THE STATE TREASURER 
REWARD REIMBURSEMENT FI]

CRIMINAL JUSTICE FOR

ORGANIZATION SHALL BE 
WITHIN THIRTY DAYS AFT*

BE PRIORITIZED IN ACCORDANCE WITH THE 
6 - 1 1 - 2 0 4  ( 2 . 5 ) .

COLLECTED BY THE COURT PURSUANT TO THIS 
TRANSMITTAL INFORMATION WHICH INCLUDES THE 
THE DEFENDANT’ S NAME, AND THE CRIME STOPPER 
DESIGNATED TO RECEIVE THE REPAYMENT OF 

REWARD, SHALL BE PROMPjTLY FORWARDED TO THE DIVISION OF CRIMINAL 
JUSTICE CREATED 8Y SECTION 2 4 - 3 3 . 5 - 5 0 2 ,  C .R .S .  UPON RECEIPT, THE 
DIVISION OF CRIMINAL JUSTICE SHALL PROMPTLY TRANSMIT THE MONEYS

fllO SHALL DEPOSIT THEM IN THE CRIME STOPPER 
ND WHICH IS  HEREBY CREATED. MONEYS IN THE 

FUND SHALL BE CONTINUOUSLY APPROPRIATED TO THE DIVISION OF
THE PURPOSES OF THIS SECTION. THE

DISBURSEMENT OF ANY SUCH MONEYS TO THE DESIGNATED CRIME STOPPER
MADE BY THE DIVISION OF CRIMINAL JUSTICE 
R THE DATE OF DEPOSIT IN THE CRIME STOPPER

REWARD REIMBURSEMENT FUND.

(4 )  AS USED IN THIS SECTION, "CRIME STOPPER ORGANIZATION" 
HAS THE SAME MEANING AS PROVIDED IN 1 6 - 1 5 . 7 - 1 0 2  ( 1 ) .

SECTION 3 .  1 6 -1 1 -2 0 4  ( 2 ) ,  C o l o r a d o  R e v i s e d  S t a t u t e s ,  1986
R e p l . V o l . ,  a s  am ended , i s  amended BY THE ADDITION OF A NEW

PAGE 4-HOUSE BILL 94-1122
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PARAGRAPH t a  r e a a ;

1 6 - 1 1 - 2 0 4 .  C o n i i t . o n s  o f  p r o b a t i o n .  (2 )  When g r a n t i n g  
p r o o a t i o n ,  t h e  c o u r t  m ay, a s  a c o n d i t i o n  o f  p r o b a t i o n ,  r e a u i r e  
t h a t  t h e  d e f e n d a n t :

( e . 6 )  REPAY AL)i. OR PART OF ANY REWARD PAID BY A CRIME 
STOPPER ORGANIZATION , THAT LED TO THE DEFENDANT’ S ARREST AND 
CONVICTION IN ACCORDANCE WITH ARTICLE I S . 7 OF THIS TITLE:

SECTION 4 .  16-
R e p i . V o l . ,  a s  amended

1 1-204  ( 2 . 5 ) ,  C o l o r a d o  R e v i s e d  S t a t u t e s ,  1986 
i s  am ended t o  r e a d :

( 2 . 5 )  The o r d e  
a d e f e n d a n t  p u r s u a n t  
s u b s e c t i o n  ( 2 )  o f  t h i  
o r  r e p a r a t i o n ,  suppo  
r e s p o n s i b i l i t i e s ,  in  
o r d e r ,  c h i l d  s u p p o r t  
SPOUSAL MAINTENANCE, 
s u D e r v i s i o n  o f  p ro o a  
c o u r t ,  AND REPAYMENT 
STOPPER ORGANIZATION 
CONVICTION.

P a r tSECTION 5
R e v is e d  S t a t u t e s ,  198 
ADDITION OF A NEW SECT

" o f  p r i o r i t y  f o r  an y  p a y m e n ts  r e q u i r e d  o f  
o p a r a g r a p h  ( d ) ,  ( e ) ,  e *  ( e . 5 ) ,  OR ( e . 6 )  o f  
; s e c t i o n  s h a l l  b e  a s  f o l l o w s :  R e s t i t u t i o n

r t  o f  d e p e n d e n t s  a n d  m e e t i n g  o t h e r  f a m i l y  
e l u d i n g  p a y m e n t  o f  a c u r r e n t  c h i l d  s u o p o r t  

a r r e a r a g e ,  <&■ c h i l d  s u p p o r t  d e b t  o r d e r ,  OR 
c o s t s  o f  c o u r t  p r o c e e d i n g s  o r  c o s t s  o f  
i o n ,  any  f i n e s  o r  f e e s  im p o se d  by a

0F ALL OR PART OF ANY REWARD PAID BY A CRIME 
THAT LED TO THE DEFENDANT’ S ARREST AND

2 o f  a r t i c l e  11 o f  t i t l e  1 6 ,  C o lo r a d o  
5 R e p l .  V o l . ,  a s  am en d ed ,  i s  am ended  BY THE 

ION t o  r e a d :

ORGANIZATION LED TO 
DEFENDANT, THE COURT

1 6 - 1 1 - 2 0 4 . 6 .  R e p a y m e n t  o f  c r i m e  s t o p p e r  r e w a r d  a s  a 
c o n d i t i o n  o f  p r o b a t i o n .  ( 1 )  AS A CONDITION OF EVERY SENTENCE TO 
PROBATION WHERE INFORMATION RECEIVED THROUGH A CRIME STOPPER

THE ARREST AND FELONY CONVICTION OF A 
MAY REQUIRE SUCH DEFENDANT, AS A CONDITION 

OF PROBATION, TO REPl\Y ALL OR PART OF ANY REWARD PAID BY SUCH 
ORGANIZATION. THE AMOUNT OF SUCH REPAYMENT SHALL NOT EXCEED THE 
ACTUAL REWARD PAID BY| ANY CRIME STOPPER ORGANIZATION AND SHALL BE 
USED SOLELY FOR PAYING REWARDS. THE COURT SHALL FIX THE MANNER 
AND TIME OF REPAYMENT.

( 2 )  IN THE EVENT THE DEFENDANT FAILS TO REPAY THE CRIME 
STOPPER REWARD IN ACCORDANCE WITH AN ORDER OF THE COURT, THE 
DEFENDANT SHALL BE RETURNED TO THE SENTENCING COURT AND THE COURT, 
UPON PROOF OF FAILURE TO PAY, MAY:!

( a )  MODIFY THE AMOUNT OF THE REPAYMENT;

( b )  EXTEND THE PERIOD OF PROBATION;

( c )  ORDER THE DEFENDANT COMMITTED TO JAIL WITH WORK RELEASE 
PRIVILEGES; OR

Pago 6 ol 8
P. 05
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( d l  REVOKE PROBATION AND IMPOSE THE SENTENCE OTHERWISE 
REQUIRED, BY LAW.

(3 )  WHEN. AS A 
DEFENDANT IS  ORDERED TO 
OF THIS SECTION. THE 
COLLECTION OF SUCH REPA 
DOLLARS TO THE DEFENDANT 
BAD CHECK RECEIVED AS A

(4 )  ANY ORDER FOF

IN ACCORDANCE WITH SECT

(5 )
REQUIRES:

AS USED IN t t

( a )  "BAD CHECK" 
1 6 - 1 1 - 2 0 4 . 5  ( 3 ) .

Re s u l t  o f  a p l e a  ba rg a in  ag reem en t , a

ifcEPAY A REWARD PURSUANT TO SUBSECTION (1) 
DEPARTMENT OR AGENCY SUPERVISING THE 
YMENT MAY ASSESS A CHARGE OF FIFTEEN 
FOR COLLECTION OF EACH BAO CHECK OR EACH 

REPAYMENT.

THE REPAYMENT OF ALL OR PART OF A CRIME
STOPPER REWARD AS A CONDITION OF PROBATION SHALL BE PRIORITIZED

ON 1 6 - 1 1 - 2 0 4  ( Z . 5 )

IS SECTION, UNLESS THE CONTEXT OTHERWISE

IAS THE SAME MEANING PROVIDED IN SECTION

(b )  "CRIME STOPPER ORGANIZATION" HAS THE SAME MEANING
PROVIDED IN SECTION 16-

SECTION 6 .  17-24
R e p l . V o l . ,  a s  amended,

1 7 - 2 4 - 1 2 1 .  Ventu 
w o r k in g  u n d e r  an  agreemi 
w i t h  a p r i v a t e  p e r s o n
e s t a b l i s h e d  b y  t h e  e x e c u t i v e  d i r e c t o r  i n  o r d e r  t o  o f f s e t  t h e  c o s t  
o f  i m p r i s o n m e n t  and

5 . 7 - 1 0 2  ( 1 ) .

•121 ( 5 ) ,  C o lo r a d o  R e v is e d  S t a t u t e s ,  1986 
i s  amended t o  r e a d :

*e a g r e e m e n t s .  ( 5 )  The w ages o f  an  in m a te  
ipnt e n t e r e d  i n t o  p u r s u a n t  t o  t h i s  s e c t i o n  

s h a l l  be  d i s t r i b u t e d  u n d e r  g u i d e l i n e s

n c i d e n t a l  e x p e n s e s ,  p ay  c o u r t  o r d e r e d  
r e s t i t u t i o n ,  p a y  t h e  d r o - r a t a  s h a r e  o f  c h i l d  s u p p o r t  c o s t  a s  
e s t a b l i s h e d  b y  t h e  d e p a r t m e n t  o f  s o c i a l  s e r v i c e s ,  REPAY ALL OR

R REWARD ORDERED PURSUANT TO PART 1 OF 
, C . R . S . ,  and  e s t a b l i s h  a s a v i n g s  a c c o u n t  

t o  a s s i s t  t h e  i n m a t e  upqn r e l e a s e  and  t o  o f f s e t  s t a t e  c o s t s  a t  t h e  
t i m e  o f  r e l e a s e .

SECTION 7 .  2 4 - 3 1 5 - 5 0 3  ( 1 ) ,  C o l o r a d o  R e v i s e d  S t a t u t e s ,  1988 
R e p l .  V o l . ,  a s  amendeiji, i s  amended BY THE ADDITION OF A NEW 
PARAGRAPH t o  r e a d :

2 4 - 3 3 . 5 - 5 0 3 .  D u t i e s  o f  d i v i s i o n .  ( 1 )  The d i v i s i o n  h a s  t h e  
f o l l o w i n g  d u t i e s :

(m) TO CARRY OUT THE DUTIES PRESCRIBED IN SECTION 
1 6 - 1 1 - 1 0 1 . 7  ( 3 ) ,  C .R.S,

SECTION 8 .  E f f e c t i v e  d a t e  -  a p p l i c a b i l i t y .  T h i s  a c t  s h a l l
t a k e  e f f e c t  u p o n  p a ssa c  
o r  a f t e r  s a i d  d a t e .

e and sh a ll apply to  o ffen ses  committed on

PAGE 6-HOUSE BILL 94-1122
I
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.SECTION 9 .  S
f i n d s ,  d e t e r m i n e s ,  
im m e d ia t e  p r e s e r v a t i

a ' r ' e t y  c l a u s e .  The g e n e r a l  a s s e m b ly  h e r e b y  
and d e c l a r e s  t h a t  t h i s  a c t  i s  n e c e s s a r y  f o r  t h e  

i n  o f  t h e  p u b l i c  p e a c e ,  h e a l t h ,  and s a f e t y .

cm N o r to n  
PRESIDENT OF 

THE SENATE

A
J u d i t h  M. R o d r ig u e  
CHIEF CLERK OF THE fjOUSE 
OF REPRESENTATIVES

*y?7
oan rt. A ib i  

SECRETARY OF 
THE SENATE

APPROVE! A  A ' /  ( J / * ? .

Roy Rdmer 
GOVERWJ'R OF THE STATE OF COLORADO
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From: WILLET BUSHNELL To: Ann Caxpeneti Date: 2/23/95 Time: 15:09.07 Pago 1 ol 6

F A X  C O V E R  

P A G E
To: Ann Carpeneti From: WILLET BUSHNELL

Fax Number: 1-907-465-3834 Company:

Date: 2/23/95 Time: 15:08:44 For Information Call: 907-376-4195

Subject: letter to ann carpeneti Fax Number: 907-373-2193

T o: A n n  C a rp e n e t i  

F ro m :  W ille t  B ushne ll

A ttach ed  is so m e  in fo rm a t io n  t h a t  m a y  he lp  w ith  H B  138. 
I will t r a n s m i t  t h e  C o lo ra d o  bill u n d e r  a  s e p a ra te  fax.

T h a n k  you

Created using WinFax PRO 3 0 Delnna Technology Inc



From: WILLET BUSHNELL To: Ann Caiponoli Dale: 2/23/95 Tims. 15:10:19 Page 2 ol B

CRIME STOPPERS INTERNATIONAL, INC 

REGION IV

W illet Bushnell (907) 376-4195

PO Box 871684 Fax (907) 373-2193

Wasilla , Ak 99687

February 23, 1995
Ann Carpeneti
Alaska State Legislature
House Judiciary Committee

Dear Ann,
Attached is a copy of a Crime Stopper law passed in Colorado in 1994. The law has a 
section that provides for in-camera review, and has a definition of a Crime Steppers 
organization. The bill goes on to also provide for repayment of crime stopper rewards.

I am aware of legislation regarding Crime Stoppers having passed in 14 states. The 
Colorado law best fits the nature of the House Bill 138. Guam supposedly has a good bill, 
that conforms to the U.S. Constitution, but I do not have copies of it.

Another example of Crime Stopper law is from Kentucky. Kentucky passed legislation in 
1992. Their law is very brief. The law provides for a definition of crime stoppers under 
431.570 and 431.575. It also provides for protection cf records and repayment of the reward. 
The section regarding protection of records reads as follows:

Kentucky Statute Sections 

4 3 1 . 5 8 0  Circuit Court order required for production of reports; record of reports 
confidential.
(1) Records of a crime stopper organization concerning a report of criminal activity shall not 
be compelled to be produced before a court of other tribunal except on the order of the Circuit 
Court.
(2) Records of a crime stopper organization relating to reports of criminal acts shall be 
confidential.

4 3 1 . 5 8 5  Unlawful disclosure of information.
(1) A person who accepts a report of criminal activity on behalf of a crime stoppers 
organization shall be guilty of unlawful disclosure of information if the person intentionally or 
knowingly divulges to a person not employed by a law enforcement agency the identity of the 
person who made the report with the consent of the person who made the report.
(2) Unlawful disclosure of information under this section shall be a Class A misdemeanor.Sections 431.590 &  431.595 of the Kentucky law provide for repayment of rewards.
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These sections are subject to proposed amendment before the legislature this year.

I have also attached some Court Cites regarding Crime Stoppers.

I am the president of Mat-Su Crime Stoppers, Inc. in Wasilla. I also work with the other 
Crime Stoppers organizations in the State, because I am the Regional representative on the 
Board of Directors of Crime Stoppers International, Inc.

I am available to help you in working up wording changes to HB 138 so that the bill can move 
forward.

Please call me at (907) 376-4195 if you have questions. My Fax number is (907) 373-2193. 
Thank you,
(via computer fax)
Willet Bushnell
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Court Cites regarding Crime Stoppers:
These are some of the Alaska cases regarding Crime Stoppers. We do not have many 
cases that support or rule against us, because some cases are dismissed rather that give up 
the name of a caller. This information comes from a Case Digest published by Judge 
Richard Carter, Arlington, Tx.

Balentine v. State. 707 P.2d 922 (Alaska App. 1985)

Court denied full discovery of Anchorage Crime Stoppers records ruling that withheld 
documents would be of no use to the murder defendant and because "disclosure might very 
well adversely affect the rights and duties of citizens to report crime without being harassed."

At page 927, the appellate court stated the trial "judge's decision noted the semi-private 
nature of the program..."
Office of the Attorney General of the State of Alaska. File Number 663-88-0508 (June 28, 
1988)

This case regards to the protection of the identity of informants who report fraud,
"....we conclude that it is probably permissible for the department to protect the identity 
of its informants. However, it is a close question, and you may want to consider 
proposing regulations or even legislation to clarify that the name of such informants 
are not public information and will be kept confidential."

"Another alternative is the establishment of a Crime Line - type program,..."
Beuter v. State. 796 P.2d 1378 (Alaska App. 1990)
The appellate court refused to consider the defendant's claim that the trial court erred in not 
allowing discovery of Crime Stoppers records because the defendant had failed to challenge 
the validity of the search warrant during the trial itself, only at the suppression hearing. 
However, the case was remanded on other grounds.

Other Cases:
Nvlund v. State. 716 P.2d 387 (Alaska App. 1986), Change of venue properly denied even 
though television re-enacted crime on Crime Stoppers.
Jerrel v. State. 756 P.2d 301 (Alaska App. 1988) Change of venue denied in Crime Stoppers 
case in small town. (Homer)
Latham v. State. 790 P.2d 717 (Alaska App. 1990) Credibility of Informant

Lost Case: Kvasnikoff v. State. 804 P.2d 1302 (Alaska App. 1990)
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STATE OF ALASKA
1996 LEGISLATIVE SESSION

BILL NO. CSHB 154(JUD)

D ept. A ffected: Office of th e  GovernorRevision Date:____ ___________________________________________________
Title: "An A ct relating to  s ta te  regulatory ac tions relating BRU: Office of M anagem ent & Budget
to  or affec ting private property; and providing for an effec tive  d a te ."  C om ponent: G overnm ental Coordination_________
Sponsor: R epresentatives Kohring, Rokeberg, Kott, Kelly,_________________ ____________________________________
Requester: H o u s e  J u d i c i a r y  C o m m it te e _______________ COMPONENT SERIAL NO. ______18

E x p e n d i t u r e s /R e v e n u e s (T h o u s a n d s  o f  D o l l a r s )
OPERATING EXPENDITURES FY 97 FY 9 8 FY 99 FY 100 FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

6 4 .2 6 6 .4 6 8 .3 7 0 .6 72 .6 75.1

10 .6 10 .6 10 .6 10 .6 10 .7 10 .7
1.0 1 .0 1.0 1 .0 1.1 1.1

14 .5 0 .0 0 .0 0 .0 0 .0 0 .0

5 ,1 0 0 .0 5 ,1 0 0 .0 5 ,1 0 0 .0 5 ,1 0 0 .0 5 ,1 0 0 .0 5 ,1 0 0 .0
TOTAL OPERATING 5 ,1 9 0 .3 5 ,1 7 8 .0 5 ,1 7 9 .9 5 ,1 8 2 .2 5 ,1 8 4 .4 5 ,1 8 6 .9

CAPITAL EXPENDITURES

ICHANGE IN REVENUES T
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003  Gc M atch
1004  GF 5 ,1 9 0 .3 5 ,1 7 8 .0 5 ,1 7 9 .9 5 ,1 8 2 .2 5 ,1 8 4 .4 5 ,1 8 6 .9
1005  GF/Program Receipts
1037 GF/Mental Health
Other
TOTAL 5 ,1 9 0 .3 5 ,1 7 8 .0 5 ,1 7 9 .9 5 ,1 8 2 .2 5 ,1 8 4 .4 5 ,1 8 6 .9

Estim ate of any curren t year (FY96) c o s t: $ 0 .0

POSITIONS
FULL-TIME 1 1 1 1 1 1
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a se p a ra te  page if necessary)

Section 3 of the bill adds requirements to Sec. 3 4 .5 0 .1 0 0  restricting a state regulatory agency's ability to 

deny or condition approvals or other authorizations relating to private real property. Specifically , the agency 

may not condition or deny an approval unless "substantial evidence demonstrates that the denial or condition is 

necessary to prevent sign ificant irreparable harm to the public health , public welfare , or environment" and the 

harm "cannot be avoided or adequately m itigated by restrictions that are less intrusive, lim iting , or costly."

The Division of Governmental Coordination (DGC) is the primary agency responsible for implementing the 

Alaska Coastal Management Program (ACMP). Under that program , the state reviews proposed projects to 

determine if they are consistent w ith  the standards of the ACMP (6 AAC 80) and the enforceable policies of 

district coastal management program s, which have the force of law . As part of this rev iew , the state routinely 

places conditions on consistency determ inations to ensure these legal requirements are met.

A purpose of the ACMP is to preserve, protect, deve lop , and use coastal resources. As such, most of the 

standards could be considered in the interest of pub lic health, public welfare , and the environment. However, 

DGC's determ ination as to whether a project is consistent is based on whether it meets the standards and

Prepared by: 
Division:

Diane MayerV^'jo.CX"
G overnm ental Coordination

Approved by Com missioner: 
Agency: ________

Jim  Ayers, Chief of Staff.

Phone:
Date:

Date:

4 6 5 -3 5 6 2
4 /2 2 /9 6

4 /2 2 /9 6
Office of th e  Governor

PREPARER TO  PR O V ID E  ALL D IS T R IB U T IO N  C O P IES  TO  G O V ERN O R 'S  LEG ISLAT IVE  OFFICE
For further distribution information, call the Governor's Legislative Office

(Rev 11/95) 96fisnol.xls/DBR Page 1 of 2



CSHB154(JUD)

policies, not whether it will significantly, irreparably harm the public health, welfare, or 
environment. As such, it is highly likely that some percentage of DGC’s consistency 
determinations could be considered takings under this proposed legislation, even though 
such decisions are required under the Alaska Coastal Management Act.

It is very difficult to estimate potential fiscal costs of this proposed legislation. On an 
annual basis DGC conducts approximately 450 consistency reviews, and typically adds 
conditions to approximately 75% of our determinations and finds 1% of projects 
inconsistent. As such, approximately 76% of DGC’s consistency determinations could be 
affected by this legislation. Since easily obtainable data are lacking, we estimate that an 
applicant might argue half of our conditioned determinations or inconsistent findings did 
not meet the “significant irreparable harm lo the public health, public welfare, or 
environment” test. This is largely due to the fact that our standards of review we are 
legally required to consider are broader. Potentially 171 of DGC’s consistency 
determinations could annually be challenged under this legislation.

As an estimate only, we assume half of the 171 would be legally upheld in court and half 
would not. Legal fees for these cases alone could be very high, but we leave those costs 
to be estimated by the Department of Law.

What is left to estimate is the “full compensation” that DGC would have to pay for 85 
projects that may not meet this proposed legislation. Since the array of projects DGC 
reviews is very broad (e.g., oil and gas development on the North Slope to small wetland 
fills by private individuals), it is nearly impossible to estimate costs of compensation.

Again, for discussion only, as in earlier versions of a fiscal note for this bill, we estimate 
that each project involves an average of 2 acres. Further, we acknowledge that there will 
be enormous variability in the value of property based on location and site-specific 
characteristics, but will use an average land value of $30,000/acre. Therefore, under 
these assumptions, the cost to the Division to compensate for takings as a result of 
stipulations or inconsistent findings would be $5,100,000 annually (85 projects X 2 acres 
X $30,000/acre).

In order lo coordinate all the additional work required to address takings issues, the 
Division also estimates the need for a full-time, Range 20 staff person and associated 
costs to oversee the additional tasks associated with meeting the requirements of this 
legislation. Finally, as discussed previously, while it is likely some of the Division’s 
action may end up in litigation, we have not included additional costs for attorney 
services, assuming that the Department of Law is addressing this potential cost separately.

Fiscal analysis continued Page 2



F I S C A L  N O T E

Revision Date: 4/18/96______________________________ ____ Dept- Affected: C o m m u n ity  &  R eg io na l Af fa i rs
Title: An Act relating to state regulatory actions  BRU: none________________________________________________

relating to or affecting private property:...__________ Component: none________________________________________________
Sponsor: Rep. Kohring___________________________________ _ _________________________________________________________
Requestor: House Judiciary________________________________________ COMPONENT SERIAL NO. ______________________________________

S T A T E  O F  A L A S K A  BiLLNO: C S H B  154 (JUD)

1996 LEGISLATIVE SESSION

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 97 FY 98 FY 99 - FY 00 FY 01 FY 02
PERSONAL SERVICES 0 .0 0 .0 .. 0 .0 . . 0 .0 0 .0 0 .0
TRAVEL
CONTRACTUAL
SUPPLIES
FOIJIPMFNT
LAND & STRUCTURES
GRANTS. CLAIMS
MtSCFI I ANFOIJS
S M l I p e b a i m s . ., 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0 .0 0.0 0.0

CHANGE IN REVENUES( ) 
Revenue Code

FUNDING: (Thousands of Dollars)

1002 Federal R eceipts
100.1 GF Match
1004 GF
1005 GF/Program  R eceipts
1006 GF/MHTIA
O ther
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of current year (FY 96) impact: $ none 

POSITIONS:

FIJI I -TIMF 0 0 0 0 0 0
PART-TIME
TEM PO RA RY .

ANALYSIS: (Attach a separate page if necessary.) 

There is no fiscal impact to DCRA from this bill.

Prepared By: Remond Henderson / / y  Phone: 465-4708

Division: Director, Div. of Administrative Services Date: 4/18/96

Approved by Commissioner: «*   Da,e; 4/18/96___________

Agency: Mike Irwin, Dept, of Community & Reg. Affairs

PREPARER TO PROV IDE ALL D ISTRIBUTION COPIES TO GOVERNOR 'S  LEG ISLATIVE OFFICE

F o r fu rthe r distribution information ca ll the G ove rno r's  Leg is la tive O ffice
P a g e  1 o f



F I S C A L  N O T E

Revision D ate: ___________________________________________________
Title: An Act relating to s ta te  regulatory  actions relating
to or affec ting  private property; and providing for an effective date .
Sponsor: R epresentative Kohring___________________________
R equester: House Finance____________________________________

Expenditures/Revenues

S T A T E  O F  A L A S K A

1996 L E G I S L A T I V E  SESSION

BILL NO. C S H B  154(JUD)

D ept. A ffected: !BRU:
Com ponent:

D epartm en t of C orrections

COMPONENT SERIAL NO. 

(Thousands of Dollars)
OPERATING EXPENDITURES FY 37 FY 98 FY 99 FY 0 0 FY 01 FY 0 2

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING • « •  » * • •  ♦ # « t t t * • • •  *

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE IThousands of Dollars)
1002  Federal R eceipts
10 0 3  GF M atch
10 0 4  GF
1005 G F/Program  Receipts
10 0 6  GF/MHTIA
O ther
TOTAL 0 .0 0 .0 0 .0 0 .0 0 .0 0 .0

Estim ate of any  curren t year (FY96) co s t: $ 0 .0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a se p a ra te  page  if necessary )
HB 154  raises three areas o f possible fiscal impact on the Department of Corrections.

1) The potentia l for nuisance litigation from  inmates and probationers/parolees alleging 

interference w ith their ability to engage in certain business activities.

2) The potentia l for property and business owners to assert legal claims of value deflation 

resulting from the location of prisons, ja ils , community residentiai centers, or other types of 

correctional facilities.

3) The potentia l for property and business owners to assert legal claims of value deflation from the 

Department of Corrections perm itting probationers/parolees to dwell in their ne ighborhoods.

The Department has no experience on wh ich to base cost estimates, however one successful claim of

value deflation from a property or business ow ner could be quite substantial.

Prepared by: Jerry  Shriner Phone: 4 6 5 -4 6 5 2
Division: Office of th e  C om m issioner 0 5 D ate: 4 /2 2 /9 6

A pproved by Com m issioner: V '-'\<LX orkJi . V Date: 4 /2 2 /9 6
Agency: DepSrtm en of Corrections
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F I S C A L  N O T E

S T A T E  O F  A L A S K A
1 9 9 6  L E G I S L A T I V E  S E S S I O N

B IL L  N O . C S H B  154(Jud)
Revision Date: ' Department Affected: Environmental
Title: Regulatory Takings Conservation

BRU: All
Sponsor: Kohring Component:
Requestor: House Judiciary

CO M PO N EN T SERIAL NO. 633
Expenditures/Revenues: (Thousands of  Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY00 FY01 FY 02
PERSONAL SERVICES • * *• 99 99 99
TRAVEL t* 99 ** 99 99 99
CONTRACTUAL • » 90 *• 99 99 99
SUPPLIES *» 09 ** 99 99 99
EQUIPMENT *• 99 99 99 99 99
LAND&STRUCTURES 09 99 99 99 99 99

GRANTS,CLAIMS 9 9 99 99 99 09 99
MISCELLANEOUS 90 99 9 9 99 99 99

T O TA L O PERA TIN G 00 00 00 00 *★ 00

CAPITAL EXPENDITURES j 0.07 0.0| "  0.0| 0.0| o:o ■■ ■ 0.0

CHANGE IN REVENUES ( > r " 0.01 0.0| 0.0 0.0 0.0| 0.0|

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA 
Other

............................. 0.0 ...................... (To O O ■ 0.0 ' 0.0 0.0
' 0:0 0.0 0.0 O.o 0.0 0.0A* 4 * *4 * I **

0.0 0.0 0.0 015 0.0 0.00.0 0.0 0.0 0.0 O.o 0 0

i  4 4 4 »» *» ** 9 9

to TaL 44 f l 44 44 * ■ i i
Estimate of any current year (FY96) cost: S

POSITIONS:

0.0
FULL-TIME •C4 ■■ i i ■i (- - ■ 44 - - ■ - 4 4 vs-----------------

PART-TIME 0 0 0 0 0 0

TEMPORARY — 0 0 0 0 0 - -  - ■ 0

ANALYSIS: (Attach a separate page it necessary.)

Sec Attached

Prepared by: Janice Adair
Division: Director. Division of  Envir

P h o n e : 
D a te :

269-7645

Approved by Commissioner:
Agency: Department o f  Environmental Conservation

IE V  1/96)
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICEFor further distribution information, call the Governor’s Legislative Oflice
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F I S C A L  N O T E
STATE O F ALASKA
1996 LEGISLATIVE SESSION

BILL NO. CSHB 154(JUD)

Revision D ate: 
Title:

4 /1 9 /9 6
Regulatory Taking of Private Property

Dept. Affected^. 
‘ BRU:

Fish and G am e
H abitat and R estoration

S ponsor: R epresentative Kohring
C om ponent: S tream  and Refuge

House Judiciary COMPONENT SERIAL NO. 2 0 9 9

E x p e n d i t u r e s / R e v e n u e s ( T h o u s a n d s  o f  D ollars)
OPERATING EXPENDITURES FY 9 7 FY 9 8 FY 99 FY 100 FY 01 FY 0 2  |

PERSONAL SERVICES 1 8 0 .0 1 8 0 .0 18 0 .0 180 .0 1 8 0 .0 180 .0
TRAVEL 3 .0 3 .0 3 .0 3 .0 3 .0 3 .0
CONTRACTUAL 8 .0 8 .0 8 .0 8 .0 8 .0 8 .0
SUPPLIES 1 .0 1 .0 1 .0 1.0 1 .0 1.0
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS 8 0 0 .0 1 ,8 0 0 .0 2 ,0 0 0 .0 2 ,0 0 0 .0 1 ,5 0 0 .0 1 ,0 0 0 .0
MISCELLANEOUS
TOTAL OPERATING 9 9 2 .0 1 ,9 9 2 .0 2 .1 9 . .0 2 ,1 9 2 .0 1 ,6 9 2 .0 1 ,1 9 2 .0

I CAPITAL EXPENDITURES 0 .0 0 .0 0.0 0.0 0 .0 0.0

ICHANGE IN REVENUES ( I 0 .0 0 .0 0.0 0.0 0 .0  | 0.0 |

FUND SOURCE (Thousands of Dollars)
1002  Feder.il R eceipts
1003  GF M atch
1 0 0 4  GF 9 9 2 .0 1 .9 9 2 .0 2 ,1 9 2 .0 2 ,1 9 2 .0 1 ,6 9 2 .0 1 ,1 9 2 .0
1 0 0 5  G F/Program  Receipts
1 0 3 7  G F/M ental Health
O ther
TOTAL 9 9 2 .0 1 ,9 9 2 .0 2 .1 9 2 .0 2 ,1 9 2 .0 1 ,6 9 2 .0 1 ,1 9 2 .0

E stim ate of a n y  cu rren t year (FY96) cost: $ 0 .0

POSITIONS
FULL-TIME 4 4 4 4 4 4
PART-TIME
TEMPORARY

ANALYSIS: (A ttach a separa te  page if necessary )

See  a t t a c h e d  sh e e t

Prepared by: 
Division:

A pproved by Com  
A gency:

Ja n e t Kowalski
H abitat and Restoration

P ho n ey
Date:

4 6 5 -4 1 0 5
4 /1 9 /9 6

Frank Rue (b>■rZavi <.<«**■
D epartm en t of Fish a/ira Gameapra Ganr

Date:

PREPARER TO PRO V IDE  ALL D IS T R IB U T IO N  C O P IE S  TO  G O V ERN O R 'S  LEG ISLAT IVE  O FF ICE
For further distribution information, call the Governor's Legislative Office
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FISCAL NOTE CONTINUATION PAGE
STATE OF ALASKA BILL NO. CSHB 154(JUD)
1996 LEGISLATIVE SESSIONCSH B  154(JUD) would have a significant fiscal impact on the Alaska Department of Fish and Game (ADF&G). Sec. 34.50.100 would restrict the department from denying or imposing a condition on a Title 16 permit for activities affecting private real property unless substantial evidence demonstrates that the 
denial or condition is necessary to prevent significant irreparable harm to the public health, public 
welfare, or environment and the harm cannot be avoided or adequately mitigated by restrictions that are 
less intrusive, limiting, or costly. Because A D F & G  issues some 1,200 Title 16 permits annually, additional staff would be needed to analyze and determine issues o f "significant irreparable harm" and the "costs" of various permit conditions. This would require three additional economists in the Habitat and Restoration Division to analyze both internal (property owner) and external (public) costs of various levels of restrictions required to protect common property fish and wildlife resources. Additional staff time would be required to defend the department against takings claims under Sec. 34.50.110. Permit reviews would become more protracted and adversarial, and could become focused on economic issues which are unrelated to the department's fish and wildlife responsibilities. Because of these additional burdens imposed on the department's Title 16 permitting program, this bill would hamstring the protection of important fish and wildlife resources in Alaska, such as the Kenai River.
A D F & G  would have to carefully review all permits, orders, and management actions to determine if  its actions might directly or indirectly restrain some use o f private real property and thereby constitute a taking. I f  A D F& G  had to take some action that it judged was a taking, the department would have to pay compensation. On the Kenai River alone, compensation claims could amount to millions o f dollars.Money would have to be available to pay compensation. The money would have to come from the General Fund because none of the department’s federal funding sources or program receipts allow for the payment of compensation to private land owners. It is estimated that initially, the department would pay claims amounting to $800 thousand. This could increase to S2 million in two years as more claims are filed and adjudicated. In the out years, claims could decline to about SI million annually as the department becomes more successful in avoiding claims and decreases its habitat protection measures to minimize restraining uses o f private real property. However, the outcome o f decreasing habitat protection to avoid takings claims is likely to ultimately deplete some fish and wildlife stocks and diminish many fishing and hunting opportunities that the public has come to expect. If money were unavailable for paying compensation, the department would have to cease protecting many fish habitats.The fiscal impacts could be much higher than estimated depending on the number and value of claims that are paid. The department would have to be prepared to analyze claims and defend itself against what could be a large number of takings cases.



R e v is io n  D a t e :  ______________________________________________________________________D e p t .  A f f e c t e d ; ________________ D e p a r tm e n t  o f  L a w
T i t le :  . r e la t in g  t o  a c t i o n s  f o r  s t a t e  o r  m u n ic ip a l t a k in g s  B R U :  ___________________ C iv i l D iv is io n _______________
o f  p r i v a t e  p r o p e r t y .■■*_____________________________________________________ C o m p o n e n t :  __________________ G e n e r a l L e g a l S e r v i c e s
S p o n s o r :  R e p r e s e n t a t i v e  K o h r in g ______________________________________  ___________________________________________________
R e q u e s t e r :  R e p r e s e n t a t i v e  K o h r in g ______________________________________ C O M P O N E N T  S E R IA L  N O . 2 0 8 7

F I S C A L  N O T E
STATE OF ALASKA BILL NO. CSHB 1 54 (JUD)
1996 LEGISLATIVE SESSION

Expenditures/Revenues___________   (Thousands of Dollars)
O P E R A T IN G  E X P E N D IT U R E S F Y  9 7 F Y  9 8 F Y  9 9 F Y  0 0 F Y  0 1 F Y  0 2

P E R S O N A L  S E R V IC E S
T R A V E L
C O N T R A C T U A L
S U P P L IE S
E Q U IP M E N T
L A N D  &  S T R U C T U R E S
G R A N T S ,  C L A IM S
M IS C E L L A N E O U S
T O T A L  O P E R A T IN G

I C A P IT A L  E X P E N D IT U R E S  I I  I I I I

IC H A N G E  IN  R E V E N U E S  ( ) I I I - -  I____________

F U N D  S O U R C E (T h o u s a n d s  o f  D o l la r s )
1 0 0 2  F e d e r a l  R e c e ip t s
1 0 0 3  G F  M a t c h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 0 6  G F /M H T IA
.O th e r - .
T O T A L

E s t im a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 6 )  c o s t :  $ 0.0

F U L L -T IM E
P A R T -T IM E
T E M P O R A R Y

A N A L Y S IS : (A t t a c h  a  s e p a r a t e  p a g e  i f  n e c e s s a r y )
HB 154 contemplates that claims for takings may be enforced in the Superior Court. The amount of legal 

services that will be required if HB 154 is enacted is dependent on the number of takings claims that are filed. 
Because no similar law of this scope has ever been enacted in Alaska or any other state, there is no way to use 
past experience to estimate the number of cases that will arise each year. However, the ambiguities in the 
current version of HB 154 coupled with the amount of money likely to be at stake in most cases suggests that 
initially a significant number of cases will arise and that they will be extensively litigated rather than settled. 
Over time, as legal issues are resolved some kinds of cases will disappear. The number of cases which arise in 
the first five years will depend in large part on whether the retroactive application limitation is construed 
narrowly or broadly. However, no matter how that issue is resolved, over time changes in statutes and 
regulations wi, open the door for more claims and more cases will arise. We estimate that at least for the first 
few years ten or more cases could be filed, with that number escalating over time to about twenty to thirty per 
year.

titorP r e p a r e d  b y :  
D i v i s io n :

Richard I. Pegues, Dire
Administrative Services Div)si

Approved by C o m missioner:
Agency: ________

J-
Bruce M. Botelho,
Department of Law

P h o n e : ,
D a t e : ,

Date:

465-3672
4/19/95

4/19/96
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FISCAL NOTE

A N A L Y S IS  C O N T IN U A T IO N :

The individual takings cases will have new legal issues with respect to the application of HB 154, but will be 
similar in many factual respects, such as valuation, to takings cases that we litigate now under the constitution. 
Based on that experience it is clear that cases such as these invariably require significant involvement from 
experts for appraisal and economic valuation purposes. In addition, each case requires substantia! attorney 
time. Thus these cases will be expensive for contractual services (between $10,000 and $100,000 per case 
for experts). In addition, all agencies making discretionary decisions will require additional counsel from the 
department, often in areas that have not required attorney involvement in the past. Thus, the department will 
require new attorney positions. We estimate that two new attorneys will be required initially, growing to six 
over a five or six year period. Expert costs exceeding $1,000,000 per year may be required. The average 
weighted cost of a trial attorney in the department is about $126,000 per year. This includes all of our law 
office overhead costs such as secretaries, communications, legal research, computer and library supoort. It 
does not include out-of-pocket litigation costs such as travel, court reporters, and experts. Although we cannot 
provide a definite fiscal impact amount, because we simply do not have any experience on which to base an 
estimate, it appears the department's total cost will range between $1,250,000 and $1,750,000 per year.

STATE OF ALASKA BILL NO. CSHB 1 54 (JUD)
1996 LEGISLATIVE SESSION
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STATE OF ALASKA 
1996 LEGISLATIVE SESSION
R e v i s i o n  D a t e :   O r ig in a l
T i t le :

F I S C A L  N O T E
BILL NO. CSHB154(JUD)

R e g u la t o r y  t a k in g  o f  p r i v a t e  p r o p e r t y
D e p t  A f fe c t e d  N a t u r a l R e s o u r c e s  
B R U : R e s o u r c e  D e v e lo p m e n t
C o m p o n e n t :  F o r e s t  M g m t. & D e v e lo p m e n t

S p o n s o r
R e q u e s t o r .

R e p r e s e n t a t i v e ( s )  K o h r in g .  R o k e b e r g ,  K o t t  
H o u s e  J u d ic ia r y ___________________________________ C o m p o n e n t  S e r i a l  N o . 435

O PER A TIN G  EXPENDITURES FY97 F Y 9 8 F Y 9 9 T 700" FY01 ■ FY02
PERSONAL SERVICES
T R A V E L
C O N T R A C T U A L
S U P P L I E S
E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S .  C L A IM S
M IS C E L L A N E O U S
TO TAL OPERATING 0.0 o:o 0.0 UTT 0.0 0.0

I C A PITA L EXPENDITURES | 0.0| 0 . 0 | 0 . 0 |  0 . 0 (TOT- 0 . 0

IC H A N G E IN REVENUES ( ) 0 . 0 ] o . o r 0 . 0 |  0 , 0 | 0 . 0 0  01

F U N D  S O U R C E (T h o u s a n d s  o f  D o l l a r s )
1 0 0 2  F e d e r a l  R a c e ip t s
1 0 0 3  G F  M a tc h
1 0 0 4  G F
1 0 0 5  G F / P r o g r a m  R e c e ip t s
1 0 0 6  G F /M H T IA  
O t h e r
T O T A L 0 . 0 0 . 0 0 . 0 0 . 0 O.O j

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  ( F Y 9 6 )  c o s t :  $  

P O S I T IO N S

None
F U L L - T IM E 0 0

. . .  -----------------g
'u O' 0

P A R T -T IM E 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

A N A L Y S I S :  (A ttach a sep a ra te  page if n e c e s s a ry )
This ‘zero’ fiscal note is predicated upon the sponsor statement that, '“ forest products’ are removed from the 
definition of real property. This removes the annual permitting for timber buffer zones from being effected.’ (See 
Memorandum of April 17, 1996, Vic Kohring to House Judiciary Committee Members;. It is also predicated upon 
Sec. 5 of the CS, which removes application to statutes and regulations in effect on day before bill becomes 
effective as law.

There are significant questions remaining and they are questions of law rather than of resource management. 
None the less, the fiscal impact underlying the questions is so great that the questions are a material part of the 
fiscal note. If ’private property’ on Page 4, Line 24, includes timber, then the fiscal note of January 15,1996, and 
the expenditure amounts shown therein would generally apply to this CS.

T o m  B o u t in . D i r e c t o rP r e p a r e d  b y :
D i v i s i o n :  F o r e s t r y
A p p r o v e d  b y  C o m m is s io n e r v ? ^  ,  c  £

A g e n c y : N a tu r a l R e s o u r c e s
m

P h o n e : 
D a t e :

D a t e :

465-3379
1 9 -A p r - 9 6

1 9 -A p r - 9 6

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICEFor further distribution information call the Governor's Legislative Office
ICSHB1S4.XLS R*v 4/19/961 F»g» 1 of 2



CSHB154(JUD) Fiscal Analysis Continued
A second question relates to variations to the A laska Forest R esources and Practices Act under A S  4 1 .1 7 .0 8 7 . A  
landow ner/operator can ask for a variation to any part o f AS 4 1 .1 7  and that variation m ust be given by the state if 
doing so will not cause significant harm . If a determ ination of significant harm  would be exem p t from  'N o Retroactive 
Effect’ (P ag e  5, Line 11, of the C S ), and significant harm  is a less stringent test than 'significant irreparable h a rm ’ 
(P age 2, Line 15 of the C S ) as it would seem  to be, then a landow ner/operator could apply for variations from  
A S 41 .1 7  and qualify for paym ent w hen the variation w as disallowed as required by AS 4 1 .1 7 ,0 8 7 . T h e  fiscal im pact 
under this scenario  cannot really be m easured since a landow ner/operator might apply for the s a m e  variation without 
limit.

A  final issue is the definition of *taking' found on P ag e  5. A t least in the instance of tim ber harvest, w e  believe that the 
test of 30 percent of the fair m a rk e t value does not p lace any effective limit on what might be a taking since property 
can be segm ented until any reduction exceeds 3 0  percent. For exam ple , if the timber in a 66 -fo o t no-harvest buffer 
constituted less than 30 percent of the fair m arket value of the property, the size of the parcel could be reduced  
through sale until the tim ber value in the buffer exceeded 30 percent o f the fair m arket value o f the parcel.

iCSHBTSVTXl'J HeV 4/19/SOT r'aga Z or 7
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F I S C A L  N O T E
STATE OF ALASKA
1996 LEGISLATIVE SESSION4/19/96Revision Dale: 

Title: Renulatory Taking of Private Properly

B I L L  N O . HB154IJU0) 

Dept. Affected;___________Revenue

Sponsor:

Requester:

Reps. Kohring,Rokeberg/Kott

.BRU: ____________

.Component: Gaming/ABC

Revenue

(H)JUD

ExpendilureslRevenues

. C O M P O N E N T  SERIAL NO. 

(Thousands of Dollars

125

OPERATING EXPENDITURES FY 97 FY 98 FY 99 FY 100 FY 101 FY 102

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &  STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

O TAL OPERATING • • • • t

CAPITAL EXPENDITURES

I C H A N G E  IN REVENUES (

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

8l her

T OTAL • • • • • •

Estimate of any current year (FY96) cust: $ 

POSITIONS

FULL-TIME
• • • ■ • •

PART-TIME

T E MPORARY

ANALYSIS: (Attach a separate page if necessary)

Costs to the Department of Revenue should CSHB 154 (JUD) (3113/96 work draft) be enacted are impossible to 
ascertain but would likely be substantial. Both proposed AS 34.50.100 and proposed AS 34.50.110 appear to 
be applicable, at least in some circumstances, to licensing/permitting actions by the Alcoholic Beverage Control 
Board and the Charitable Gaming Division. Proposed AS 34.50.100 would add a new basis for challenging 
license/permit denials, increasing the department's costs in handling appeals. Proposed AS 34.50.110 would 
apparently require compensation in many circumstances for license/permit denials and for revocations. 
Depending on the interpretation of the ambiguous applicability clause in Section 5, these effects might be 
immediate or might be delayed until the statutes or regulations governing ABC and gaming matters were 
amended in some way.

Prepared by:

Oivision:

Approved by 

Commissioner:

Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call tho Governor's legislative Ollicc
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ST A T E O F ALASKA1996 LE G ISLA T IV E  SESSION F I S C A L  N O T E BILL NO. CSHB 154 (JUD)
R e v is io n  D a te : 4/25/96 D ep t . A ffe c ted : D O T & PF
T it le : 'A n  A ct re la t in g  to  s ta te  re g u la to ry  a c tio n s  re ia t in q B R U : A ll
to  o r  a ffe c t in g  p riva te  p ro p e rty : a n d  p rov id ing  fo r  a n  e ffe c t iv e  d a te .” C om p on e n t : A ll
S p o n s o r :  R e p re s e n ta t iv e s  K oh rin g , R o k e b e rg . . .F o s te r
R e q u e s t e r  H o u s e  Ju d ic ia ry COMPONENT SERIAL NO. N/A

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 97 FY 98 FY 99 FYOO FY 01 FY 02

P E R S O N A L  S E R V IC E S
T R A V E L
C O N T R A C T U A L 15,000.0 15,000.0 15,000.0 15,000.0 15.000.0 15,000.0
S U P P L IE S
E Q U IP M E N T
L A N D  & S T R U C T U R E S
G R A N T S , C LA IM S
M IS C E L L A N E O U S
TOTAL OPERATING 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (T h o u s a n d s  o f D o l la r s )
1002 F e d e ra l R e c e ip ts
1003 G F  M atch
1004 G F 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0
1005 G F /P ro g ra m  R e c e ip ts
1006 G F /M H T IA
O th e r
TOTAL 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0 15,000.0
Estimate of any current year (FY96) cost: $ 0.0
POSITIONS
F U L L -T IM E
P A R T -T IM E
T E M P O R A R Y

ANALYSIS: (A ttach  a  s e p a r a t e  p a g e  if n e c e s s a r y )
There is a wide range of potential impacts due to the variety of issues of CSHB 154 that could have lasting effects 
on this department. Many would require a case by case analysis to determine their full financial impact, but the 
attached pages identify a few of them that could cause, at least, a potential $15 million annual expense.

P re p a re d  b y : 
D iv is io n :

Approved by:

Agency:

L o re n  R a s m u s s e n .  P .E . ,  Acting D irec to i 
E n g in e e r in g  a n d  O p e ra t io n s^  ylgineenna and Operation^ / (//

Joseph L. Perkins, Commissi', C om m is s io n e r 
D e p a r tm e n t o f T ran sp o rta t io n  a n d  Pub lic  F ac ilitie s

P h o n e : _ 
D a te :_

Date:

465-29604/25/964/25/96
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
(Rev 01/96) 9640fisn.xls/SSK Page 1 of 1



C S H B  1 5 4

RIGHT-OF-WAY:
Section 34.50.140 Prohibition Against Value Deflation.
Designation of potential "transportation corridors" may become very costly with 
this provision if property values fall as a result of releasing transportation studies 
identifying proposed routes. For example, if a "Super Seward Highway" corridor in 
East Anchorage results in a property value decrease of merely 10%, or if values don't 
keep pace with the rest of the market trend, 35 homes and 5 businesses could cost 
the state over $500,000 in the first year, and eventually could require additional 
payments as the value continues to be affected to $1 million or more.

Section 34.50.130 Full Compensation Required.
This section may change current guidelines concerning payment of lost business 
profits; payment for moving traffic away from commercial areas; payment for 
temporary impairment of access, construction smoke, vibration, dust, odors; 
payment for changing access to commercial properties, or payment for mineral- 
bearing properties. On a current small intersection improvement project in 
Fairbanks, the total cost could reach $2 million in additional expenses, in the worst 
case.



D R I V E W A Y S :
Sec. 34.50.160 ACCESS REQUIRED.
If the department, through its regulation, requires driveway permits (and owner 
construction) for individuals desiring to build access to their property from state 
roads, and these permit requirements create an additional expense to the owner that 
the owner did not anticipate, CSHB 154 may cause the department an additional 
expense to reimburse these extra costs to the applicant. In fact, its possible that this 
bill could prevent the department from requiring a permit document or a design 
from the property owner, thus requiring this department to perform the actual 
design and construction (to assure it is done to our specifications) work for the 
owner.

The department annually issues approximately 800 driveway permits statewide. If 
we must now provide a design and perform the construction of each one (because of 
this bill's requirements) it could cost an estimated $160,000 per year for the design 
($200 each - 5 hrs design engineer @ $40/hr work including site visit) and $3,200,000 
per year for construction ($4,000 per driveway - average estimate for labor, materials, 
and equipment) for a potential total of more than $3,000,000 annually.

R O A D  M A I N T E N A N C E :
Sec. 34.50.110 PRINCIPLES FOR GOV. ACTION, (shall not cause u n d u e  public burden)
Say budget reductions or restrictions for current department highway maintenance 
operations created a situation where we no longer performed roadway maintenance 
on the 75 lane miles of state "hillside" roads in southeast Anchorage. This action 
could devalue homeowner properties either due to higher city taxes (inability to 
provide the similar roadway maintenance by city forces, or by forcing homeowners 
to set up their own service districts). This bill could force the state to compensate 
those homeowners for the extra tax or service district cost, as they do not now pay an 
expense for our current level of roadway maintenance. If general state highway 
maintenance costs $5,500 per lane mile in urban residential areas (and the extra tax 
or service district expense is approximately the same), then this action could create a 
state cost of $400,000.

If similar action was repeated on a statewide basis, due to M&O budget restrictions, it 
is estimated that considerable urban residential and rural mileage (2,000 lane miles 
of "Class 3" roads) would be affected. At a statewide average maintenance cost of 
$2,500 per lane mile, the total cost to the state is estimated to be $5,000,000.
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ALASKA MARINE HIGHWAY SYSTEM:
Sec. 34.50.110 PRINCIPLES FOR GOVERNMENTAL ACTION.
The Alaska Marine Highway System (AMHS) budget could be affected by any bill 
that increases costs to the department. Ferry terminal locations deal with the 
following related issues - vendors on state property, vendors in the right-of-way, 
and traffic safety in the general terminal area.

Reduced maintenance, due to budget reductions, means increased liability which 
eventually translates to increased risk management costs. Vendor encroachment 
can result in losses of on-board service revenues (the passenger stocks up on 
sandwiches, drinks, and other consumables prior to boarding) and increased legal 
costs. We have, so far, successfully dealt with parties encroaching in the ferry 
terminal right-of-way, but could expect our prime waterfront locations to be mobbed 
by "get-rich-quick" purveyors of last chance articles if our jurisdictional rights were 
questioned.

The AMHS deals with citizens who believe they are inconvenienced or adversely 
affected by schedule changes, adjustments to annual operating plans, mechanical 
breakdowns, delays due to weather or emergency services, and management 
decisions based upon the best interests of the state. If such persons had an avenue to 
seek financial recourse for their "hurt", the AMHS could become mired in legal 
entanglements and numerous operating efficiency losses. While it is difficult to 
identify a specific amount, it is certainly possible to modestly expect losses in 
revenues of $1 million, and increased costs in excess of $1 million.
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A D A :
Sec. 34.50.120 RESTRICTIONS ON GOVERNMENTAL ACTION.
17 AAC 50 and AS 35.10.015 requires the department to ensure that all space 
occupied by governmental entities (local government as well as state 
agencies) conforms to the requirements of the Americans with Disabilities 
Act (ADA). As such, all facilities, both owned and leased, which are 
inaccessible are mandated to have elevator access to government occupied, 
rental spaces above the ground floor. Historically we have encountered 
approximately ten situations a year where potential landlords have opted to 
install elevators so as to enable them to offer rental space to the state. Due to 
the short life of the potential lease agreement (generally less than five years), 
they argue that the full cost of the improvements cannot be recovered from 
the additional proceeds generated by the lease.

Typically the cost of adding an elevator into an existing two or three story 
facility will fall in the range of approximately $225,000 - $275,000 per 
installation. Assuming that the lease is for 5,000 square feet of space, that the 
contractor is able to remain competitive and still get an increased rental rate 
of $0.15 per square foot; it follows that they would recover a maximum of 
$45,000 over the life of the contract. Leaving, on the average, a cost to be 
borne by the landlord of $195,000 per site. Considering that this event occurs 
approximately ten times per year, it produces an annual cost of nearly 
$2,000,000.
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MEMORANDUM

To: Carolyn Jor.es, AAG
Supervisor
Transportation Section 
Anchorage AGO

From: Rose A. Kopperud, AAG
Tranuportation Section 
Anchorage AGO

R9: CSHB 154

Date: April 24, 199S

: reviewed the a b o v ©  bill regarding h o w  it might i m p a c t  
the issuance cf driveway permits. Note, that DOT&PF alsc issues 
encroachment permits and utility permits for private and public 
utility tiRPs wi;hin highway rights of way.

The principle fiscal impact of the proposed legislation 
is that it could make for a great deal o f  litigation. Although the 
denial or condition cf the ponr.it would occur on DOT&PF land or 
right of way, its impact would ha cn the private property owner. 
Take for instance the denial or conditioning cf a driveway permit. 
A driveway permit allows an abutting property owner to build a 
driveway from abutting property to the travel lanes of many roads. 
The landowner usually hsc a right to reasonable access to the
system of highways. Properties with access to the highways are 
usually much more valuable than properties without access. DOT&PK 
ie«uea driveway pcxmifca to regulate the access to the h i ghways. If 
the landowner driveway were restricted in the width, length, 
height, placement, radius, culvarts, sight distances, deceleration 
lanoa, construction c.aterialc or other similar iwucrlotion, in 
installing hie driveway, then he could argue that such restrictions 
were unwarranted ar.d were therefore a taking under this bill. AS 3 4 .co.llo appoaro to mak* thw cAeruise of discretion, regardless of 
whether tha discretion has beer, abused cr net, a taking. As such, 
the denial or conditioning of the driveway permit may be rea.sor.able 
yet could still be a L^kiuy.

I think the costs of CSHB 154 tc DOT&PF would likely be 
increased ador.iulbLia’.ive coats, legal costa, judgments against it 
for principle, interest, costs, and attorney's fees for the
takings. Such costs should not be mor® than a few million a year.
Tho principle i:np*«.L is that all decisions would be made oy the
court since the court would decide or review any denials or 
conditioning cf a permit under AS 34.50.100 (a) <l) and 12) .
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Department of Transportation 0* Public Facilities Commissioner's O ffice Uolce Telephone: (907) 465-3900 Tent Telephone: (9 0 7 ) 465-3652 Fan Number. (907 ) 586-8365
FROM: Melissa /D CUfF t__

C o rtm is s  r o v e r s  w v c e  Number o f Pages (Including this Couer Sheet):— §:------
P h o n e :.. 

Phone:

Com m ents: j } ^ | ~  ^  peV'CU-f AfecUSSltf)). T P  ^DU. '{U&shCVS,
pigfliSe L>.ive m e  3 dsll 6-t 0 r  uO'Afcfiirt

,J K o p p e w d ( * / i a P w . O f l i i { A i  f l c / )V , -5 0 9 .? -  a^HiCi'r' phene, (n w sa ^ d o w K i'k 'd a u ) . fo o ^ 'y iic u ld  b e .
a W e  -fc ari^ier a»uj legal q u e s tio n  •
"I'tadnl/'t _
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STATE OF ALASKA, DEPT OF LAW Phonei W )  269-5163
ATTORNEY GENERAL’S OFFICE Fax : (907) 279-5832
TRANSPORTATION SECTION 
1031 WEST 4TH AVE., SUITE 300 
ANCHORAGE, ALASKA 99501

FAX TRANSMITTAL SHEET

DafcOi April 30, 1995 Tics: Li: IS air. Total Pages: 2

From? Roeg A. Koppsrud
Transportation s e r c i z n , Attorney General's Office 
Anchorage

PLEASE DELIVER THE F O L L O W IN G  P A G E S  T O :

M A K S :  B f t t T C E  R .  W L E E T A Q

LOCATION: DOT&PF JT^JEAU, HC

FAX NO.: 907-465-2460 

COMMENTS:

aruce.-Bgr-aaeJ^lgphone convergetier of veacorday. gnclJggflg._Bl^sa 

find my nemo, to CarolvrLJor.es geo&rdifw 33.134 regarding the impact 

af-Ah.e.e.toil.l on driveway Cetrl'j. Plttaae fax ir.a any ^
our Phones *re_down..Ross X._________________________________ _

CAS 3 :

17 YOU DO NOT RECEIVE ALL THE ?A3Z3, OR HAVa ANY PROBLEMS WITH THE 
TRANSMITTAL. PLEASE CALL DENI52 AT (3C7; 269-5163.

The in fo rm a t io n  c o n ta in e d  in  t h i s  fa x  i s  c c e i i d e a t i a l  a n d /o r  p r i v i l e j o d .  T h is  fax 
ie  i r . t -n d td  t o  ce  rev iew ed  i n i t i a l l y  by c r l y  -.•»  in d iv id u a l c a re d  ab o v e . I f  th e  
re a d e r o f  t h i s  C rm s n i tb a l PQ-*e ie  r .o t tha o r  a — ̂ r-ricc—>it2t i v ac f Che in ten d ed  r e c ip ie n t ,  you a re  he reb y  i r t i f i e d  th a t  ir .y  re v iew , d ls a s n in e t io n  
o r  copying- o f  t h i s  fa x ,  o r  th e  m f o n e t i h n  c cn ts in ed  h e re in  i e  p r o h ib i t e d , i f  you 
have re c e iv e d  t h i s  £a* in  e r r o r ,  p le«« * i s x e c i s t e ly  n o t i f y  th e  s en d e r by te le p h on e  and re tu rn  t f i l f i  f a x  t o  th e  s e rv e r  a t t=« *ho-.-* a d d r t o ; . Thank you .



(7)Date Referred: April 21, 1995 Date of Committee Action: iThe JU D IC IA R Y  Committee considered: HOUSE BILL NO. 154

FURTHER REFERRALS: Finance

HB 154REG U LATO RY TAKING OF PRIVATE PROPERTY"An Act requiring the Department of Law to provide guidelines regarding unconstitutional state and municipal takings of private real property; relating to the taxation of private real property taken unconstitutionally by state or municipal action; establishing a time limit for bringing an action for an unconstitutional state or municipal taking of private real property; and providing for an effective date."
recommends it be replacedwith the following committee substitute d u H  \ )  J S i[ j additional referral to __f | attached amendment(s)
A D O P T S : ________________

Committee
Letter of IntentATTACHES NEW FISCA L NOTE(s): (Dtpl) APPROVES PREVIOUS:| tfliscal note(s) f l-o'S f ] fiscal note(s) _____________

V & 3  ; , L fttA J , M i +■ f e . ; VoTfPF-__________________________________________[ ] zero fiscal note(s) _____________________  [ ] zero fiscal note(s) ______

[ ] the same title [ fl-arnew title

(Dept/Dale)

C H A I R ’S S I G N A T U R E

SIGNING WITH RECOMMENDATIONS
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CS FO R H OUSE B IL L  N O. 154(JUD)IN THE LEGISLATURE OF THE STATE OF ALASK ANINETEENTH LEGISLATURE - SECOND SESSION
B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

Offered:
Referred:

Sponsor(s): R E P R E S E N T A T I V E S  KOHRING, Rokcberg, Kott, Kelly, Vezcy, Martin, Barnes, Ogan, 
G.Davis, James, Mulder, Foster A B IL L  FO R AN A C T  EN T IT LE D

ii1 "A n Act relating to state regulatory actions relating to or affecting private2 property; and providing for an effective date."
3 BE IT  E N A C T E D  B Y  THE LE G ISL A T U R E  O F  TH E ST A T E  O F  A L A S K A :
4 * Section 1. AS 09.10.030 is amended to read:5 j Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS.6 Except as otherwise provided under AS 34.50.130, a [A] person may not bring an7 action for the recovery of real property [,] or for the recovery of the possession of it8 unless the action is commenced within 10 years. An action may not be maintained for9 ; the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the

j10 grantor of the plaintiff was seized or possessed of the premises in question within 10
1111 years before the commencement of the action.12 ' * Sec. 2. AS 09.10.070 is amended to read:13 Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY14 LIABILITIES TO BE BROUGHT IN TWO YEA RS. Except as otherwise provided

-1- CSHB 154(JUD)
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by A S  34.50.130, a [A] person may not bring an action (1) for libel, slander, assault, 

battery, seduction, false imprisonment, or for any injury to the person or rights of 

another not arising on contract and not specifically provided otherwise; (2) upon a 

statute for a forfeiture or penally to the state; or (3) upon a liability created by statute, 

other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. A S  34.50 is amended by adding new sections to read:

A R T I C L E  2. S T A T E  R E G U L A T O R Y  ACTIONS.

Sec. 34.50.100. R E S T R I C T I O N S  O N  R E G U L A T O R Y  A G E N C Y  ACTION,

(a) W h e n  a state regulatory agency exercises its discretion under a statute or 

regulation to deny or condition a permit, certification, approval, or other authorization 

relating to the use of private real property, the agency may not make the denial or 

impose the condition if the denial or condition precludes an otherwise lawful use of 

the property unless

(1) substantial evidence demonstrates that the denial or condition is 

necessary to prevent significant irreparable harm to the public health, public welfare, 

or environment; and

(2) the harm described in (1) of this subsection cannot be avoided or 

adequately mitigated by restrictions that are less intrusive, limiting, or costly.

(b) W h e n  making a determination reasonably necessary' to exercise its 

discretion under (a) of this section, a state regulatory agency may not require an 

applicant for a permit, certification, approval, or other authorization to

(1) submit information to the agency unless the information is

(A) personally known by or in the records of the applicant when
I

the agency requests information; or

(B) capable of being learned by the applicant through 

reasonable investigation, reasonable studies, or other data collection efforts that 

the agency is not prohibited under (2) of this subsection from requiring the 

applicant to undertake;

(2) undertake or pay for investigations, reports, or other data collection 

efforts if the sole purpose of the data collection efforts is to assess speculative or 

insignificant effects of the permit, certification, approval, or other authorization.

CSHB 154(JUD) -2-New Text Underlined [DELETED TEXT BRACKETED]



Sec. 34.50.110. F U L L  C O M P E N S A T I O N  R E Q U I R E D ,  (a) W h e n  a state 

regulatory agency exercises its discretion under a statute or regulation to deny or 

condition a permit, certification, approval, or other authorization relating to the use of 

private real property, the agency may not make the denial or impose the condition if 

the denial or imposition of the condition results in a taking of private property unless 

the agency pays full compensation for the taking to the owner of the private property.

(b) The full compensation required by (a) of this section is the monetary value 

of the reduction in the fair market value of the private property taken. Interest at three 

and one-half percent above the annual rate charged member banks for advances by the 

12th Federal Reserve District on the date of the taking shall be paid on the full 

compensation, from the date of the talcing until the compensation is paid in full.

(c) A n  owner claiming compensation for a taking under this section is not 

required to exhaust available administrative or judicial appeal before claiming the 

compensation.

(d) This section may not be construed as diminishing in any way the rights of 

private property owners under the constitution and laws of the state and the United 

States.

Sec. 34.50.120. W A I V E R  PROHIDITED. A  state regulatory agency may not 

require the owner of private real property to waive the compensation required by 

A S  34.50.110 in order to obtain the agency's issuance of a permit, certification, 

approval, or other authorization relating to the use of private real property.

Sec. 34.50.130. T I M E  F O R  B R I N G I N G  A C T I O N ,  (a) A n  owner of private 

property may not commence a civil action for a taking under A S  34.50.110 unless the

action is commenced within three years after the date of the taking.

(b) The three-year period in which to commence an action under this section 

does not begin to run on the date of the taking if the state regulatory agency fails to 

give, under the statutes or regulations applicable to the notice, the owner or applicant 

proper notice of the agency’s final decision.

(c) If an agency fails to give proper notice of its final decision under (b) of

this section, the period in which to commence an action under (a) of this section does 

not begin to run until the owner or applicant actually receives the notice required by

-3- CSHB 154(JUD)New Tex,. Underlined [DELETED TEXT BRACKETED]
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(d) If an owner or applicant pursues an administrative appeal or a judicial 

appeal of the agency's decision, the period in which to commence an action does not 

run while the appeal is pending.

Sec. 34.50.140. R E G U L A T I O N S  PROHIBITED. A  state regulatory agency 

may not adopt regulations to implement A S  34.50.100 - 34.50.150.

Sec. 34.50.150. DEFINITIONS. In A S  34.50.100 - 34.50.150, unless the 

context clearly requires otherwise,

(1) "applicant" means a person, or a person’s representative or agent, 

w h o  applies directly or indirectly to a state regulatory agency for a permit, 

certification, approval, or other authorization relating to the use of private real 

property;

(2) "date of the taking" is the date when the decision of the state

regulatory agency that results in the taking becomes final;

(3) "full compensation" means the monetary value of the reduction in 

the fair market value of private property or of an interest in private property;

(4) "owner" means the holder of a legally protectable interest in private 

property, including the grantee of an easement, lease, use authorization, or other 

interest amounting to less than fee simple ownership;

(5) "private property" means real or personal property that is not owned

by the state, a municipality, or the federal government; in this paragraph, "personal

property" means tangible property other than real property, and includes merchandise, 

stock-in-trade, machinery, equipment, furniture, fixtures, vehicles, boats, and aircraft;

(6) "private real property" means private property that is real property; 

in this paragraph, "real property" includes land, improvements to land, proprietary 

water rights, and crops;

(7) "state regulatory agency" means a department, institution, board, 

co. imission, division, authority, public corporation, or other administrative unit of the 

executive branch of state government authorized by the constitution or statutes of the 

state to make decisions or recommendations regarding whether a permit, certification, 

approval, or other authorization relating to the use of real property is approved;

(b) of this section. I

CSHB 154(JUD) -4-
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(A) eliminating all practical economically viable uses of the 

property, the portion of the property proposed for use under the requested 

authorization, or the owner’s or applicant’s interest in the property;

(B) reducing by more than 30 percent the fair market value of 

the property, the portion of the property proposed for use under the requested 

authorization, or the owner’s or applicant’s interest in the property.

* Sec. 4. S E V E R A B I L I T Y  C L A U S E .  Under A S  01.10.030, a provision of this Act or the 

application of this Act to a person or circumstance is held to be invalid, the remainder of this 

Act and the application of this Act to other persons or circumstances is not affected.

* Sec. 5. N O  R E T R O A C T I V E  EFFECT. This Act does not apply to statutes, regulations, 

or ordinances that are in effect on the day before the effective date of this Act.

* Sec. 6. E F F E C T I V E  D ATE. This Act takes effect immediately under A S  01.10.070(c).

( 8 )  "taking" means

-5- CSHB 154(JUD)New Text Underlined [DELETED TEXT BRACKETED)



The J U D I C I A R Y  Committee considered: 

H O U S E  BILL NO. 154

(7)
Date Referred: April 21, 1995

Date of Committee Action:

FURTHER REFERRALS: Finance

H B  154

R E G U L A T O R Y  T A K I N G  O F  P R I V A T E  P R O P E R T Y

"An Act requiring the Department of L a w  to provide guidelines regarding unconstitutional state and municipal 

takings of private real property; relating to the taxation of private real property taken unconstitutionally by state 

or municipal action; establishing a time limit for bringing an action for an unconstitutional state or municipal 

taking of private real property; and providing for an effective date."

recommends it be replaced _ _  , ( A r t  t-n  \
with the following committee substitute C .Z ) A / O  !  6  7  ( X J 1̂  P /

[ ] the same title 

[ fl-arnew title

[ ] additional referral to _  

[ ) attached amendment(s)

A D O P T S : _______________

Committee

____________________________ Letter of Intent

A T T A C H E S  N E W  F I S C A L  NOTE(s): (Dep0 A P P R O V E S  P R E V I O U S : (DcpVDiu)

( ] fiscal note(s) [ ] fiscal note(s)

[ J zero fiscal note(s) [ ] zero fiscal note(s)

C H A IR ’ S S IG N A T U R E

S IG N IN G  W IT H  R EC O M M E N D A T IO N S
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CS FOR HOUSE BILL NO. 154( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

NINETEENTH LEGISLATURE - SECOND SESSION

BV

O ffe red :
R e fe rred :

Sponsor(s): R EPRESEN TA T IV ES  K O H R IN G , Rokeberg , Kott, K e lly , Vezey, M artin , Barnes, Ogan, 
G .Davis, James, M u lder, Foster

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to state regulatory actions relating to or affecting private 

property; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:

Sec. 09.10.030. ACTIONS TO RECOVER REAL PROPERTY IN 10 YEARS. 
Except as otherwise provided under AS 34.50.130. a [A] person may not bring an 

action for the recovery of real property [,] or for the recovery of the possession of it 
unless the action is commenced within 10 years. An action may not be maintained for 

the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the 

grantor of the plaintiff was seized or possessed of the premises in question within 10 

years before the commencement of the action.
* Sec. 2. AS 09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY 

LIABILITIES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided

-1- CSHB 154( )New Text Underlined (DELETED TEXT BRACKETED]
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bv A S  34.50.130, a [A] person may not bring an action (1) for libel, slander, assault, 

battery, seduction, false imprisonment, or for any injury to the person or rights of 

another not arising on contract and not specifically provided otherwise; (2) upon a 

statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute, 

other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. A S  34.50 is amended by adding new sections to read:

A R T I C L E  2. S T A T E  R E G U L A T O R Y  A C T I O N S .

Sec. 34.50.100. R E S T R I C T I O N S  O N  R E G U L A T O R Y  A G E N C Y  ACTION,

(a) W h e n  a state regulatory agency exercises its discretion under a statute or 

regulation to deny or condition a permit, certification, approval, or other authorization 

relating to the use of private real property, the agency may not make the denial or 

impose the condition if the denial or condition precludes an otherwise lawful use of 

the property unless

(1) substantial evidence demonstrates that the denial or condition is 

necessary to prevent significant irreparable harm to the public health, public welfare, 

or environment; and

(2) the harm described in (1) of this subsection cannot be avoided or 

adequately mitigated by restrictions that are less intrusive, limiting, or costly.

(b) W h e n  making a determination reasonably necessary to exercise its

discretion under (a) of this section, a state regulatory agency may not require an

applicant for a permit, certification, approval, or other authorization to

(1) submit information to the agency unless the information is

(A) personally known by or in the records of the applicant when 

the agency requests information; or

(B) capable of being learned by the applicant through 

reasonable investigation, reasonable studies, or other data collection efforts that 

the agency is not prohibited under (2) of this subsection from requiring the 

applicant to undertake;

(2) undertake or pay for investigations, reports, or other data collection

efforts if the sole purpose of the data collection efforts is to assess speculative or

insignificant effects of the permit, certification, approval, or other authorization.

WORK D R A FT  WORK D R A FT  WORK D R A FT
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Sec. 34.50.110. F U L L  C O M P E N S A T I O N  R E Q U I R E D ,  (a) W h e n  a state 

regulatory agency exercises its discretion under a statute or regulation to deny or 

condition a permit, certification, approval, or other authorization relating to the use of 

private real property, the agency may not make the denial or impose the condition if 

the denial or imposition of the condition results in a taking of private property unless 

the agency pays full compensation for the taking to the owner of the private property.

(b) The full compensation required by (a) of this section is the monetary value 

of the reduction in the fair market value of the private property taken. Interest at three 

and one-half percent above the annual rate charged member banks for advances by the 

12th Federal Reserve District on the date of the taking shall be paid on the full 

compensation, from the date of the taking until the compensation is paid ;n full.

(c) A n  owner claiming compensation for a taking under this section is not 

required to exhaust available administrative or judicial appeal before claiming the 

compensation.

(d) This section may not be construed as diminishing in any way the rights of 

private property owners under the constitution and laws of the state and the United 

States.

Sec. 34.50.120. W A I V E R  PROHIBITED. A  state regulatory agency m a y  not 

require the owner of private real property to waive the compensation required by 

A S  34.50.110 in order to obtain the agency's issuance of a permit, certification, 

approval, or other authorization relating to the use of private real property.

Sec. 34.50.130. T I M E  F O R  B R I N G I N G  ACTION, (a) A n  owner of private 

property may not commence a civil action for a taking under A S  34.50.110 unless the

action is commenced within three years after the date of the taking.

(b) The three-year period in which to commence an action under this section 

does not begin to run on the date of the taking if the state regulatory agency fails to 

give, under the statutes or regulations applicable to the notice, the owner or applicant 

proper notice of the agency’s final decision.

(c) If an agency fails to give proper notice of its final decision under (b) of

this section, the period in which to commence an action under (a) of this section does 

not begin to run until the owner or applicant actually receives the notice required by

WORK D R A FT  ' WORK D R AFT WORK D R A FT
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(b) of this section.

(d) If an owner or applicant pursues an administrative appeal or a judicial 

appeal of the agency's decision, the period in which to commence an action does not 

run while the appeal is pending.

Sec. 34.50.140. R E G U L A T I O N S  PROHIBITED. A  state regulatory agency 

m a y  not adopt regulations to implement A S  34.50.100 - 34.50.150.

Sec. 34.50.150. DEFINITIONS. In A S  34.50.100 - 34.50.150, unless the 

context clearly requires otherwise,

(1) "applicant" means a person, or a person’s representative or agent, 

w h o  applies directly or indirectly to a state regulatory agency for a permit, 

certification, approval, or other authorization relating to the use of private real 

property;

(2) "date of the taking" is the date when the decision of the state

regulatory agency that results in the taking becomes final;

(3) "full compensation" means the monetary value of the reduction in 

the fair market value of private property or of an interest in private property;

(4) "owner" means the holder of a legally protectable interest in private 

property, including the grantee of an easement, lease, use authorization, or other 

interest amounting to less than fee simple ownership;

(5) "private property" means real or personal property that is not owned

by the state, a municipality, or the federal government; in this paragraph, "personal

property" means tangible property other than real property, and includes merchandise, 

stock-in-trade, machinery, equipment, furniture, fixtures, vehicles, boats, and aircraft;

(6) "private real property" means private property that is real property; 

in this paragraph, "real property" includes land, improvements to land, proprietary’ 

water rights, and crops;

(7) "state regulatory agency" means a department, institution, board, 

commission, division, authority, public corporation, or other administrative unit of the 

executive branch of state government authorized by the constitution or statutes of the 

state to make decisions or recommendations regarding whether a permit, certification, 

approval, or other authorization relating to the use of real property is approved;
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(8) "taking" means

(A) eliminating all practical economically viable uses of the 

property, the portion of the property proposed for use under the requested 

authorization, or the owner’s or applicant’s interest in the property;

(B) reducing by more than 30 percent the fair market value of 

the property, the portion of tb** property proposed for use under the requested 

authorization, or the owner’s or applicant’s interest in the property.

* Sec. 4. S E V E R A B I L I T Y  C L A U S E .  Under A S  01.10.030, a provision of this Act or the 

application of this Act to a person or circumstance is held to be invalid, the remainder of this 

Act and the application of this Act to other persons or circumstances is not affected.

* Sec. 5. N O  R E T R O A C T I V E  EFFECT. This Act does not apply to statutes, regulations, 

or ordinances that are in effect on the day before the effective date of this Act.

* Sec. 6. E F F E C T I V E  D A T E .  This Act takes effect immediately under A S  01.10.070(c).
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Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802

Phone: 907-463-3366 
Fax: 907-463-3312

Testim ony presented to the House Jud ic ia ry Com m ittee concerning House 
B i l l  154 by Anthony C rup i o f  the A laska  Environm enta l L obby , 4 /1 7 /9 6 :

Th is comm ittee has been w orking on this b i ll fo r  quite some time, and the 
A laska  Environm enta l L obb y  has presented ou r position  in oppos ition  to 
the b ill. W h ile  we fee l that the recent changes to die b ill attempt to address 
important concerns w ith this leg is la tion , we be lieve  that the le g is la tion  
itse lf is fa ta lly  i l l  and no bandaid can save the patient.

Instead o f  im p rov ing  governm ent, takings leg is la tion  such as th is b i l l 
threatens to cost the State o f  A laska m any m illio n s  o f  d o lla rs  by m aking 
government less e ffic ien t and m ore costly . There w ill be assessment costs, 
litigation  fees , and the staggering cost o f  compensating p roperty owners 
who c la im  a "taking." W ho  w ill fund these costs? The taxpayers, whose 
tax do lla rs  w i ll be used to fund leg ions o f  attorneys and pay thousands o f  
c la im s. In  this era o f  fru g a l budgets, adding a new la y e r o f  expensive 
bureaucracy is a m ove in the w rong direction.

U nde r the F ifth  Amendment o f  the U .S . C onstitu tion , p roperty ow ners 
have the righ t to seek ju s t compensation through the ju d ic ia l process when 
they believe that their p roperty has been un justly  taken by the government. 
W e fe e l that the courts are the p roper p lace fo r  such claim s to be heard on 
their ind iv idua l merits be fo re  a ju ry  o f  fe llow  A laskans. N o  leg is la tive  
b lanket can cover the entire spectrum o f  ind iv idua l possib ilities envisioned 
by this legislation .

F rom  the beg inn ing o f  m odern dem ocra tic  governm en t, the righ ts o f  
p roperty owners have a lw ays been protected . Bu t these rights have a lso  
a lw ays been balanced w ith the responsib ility  not to use one's p roperty in 
such a way as to harm  one's neighbors. Th is b i l l w ou ld  destroy that 
ca re fu l ba lance between rights and responsib ilities . It w ou ld  underm ine 
regulations that protect public health and sa fety and the environm ent. F o r 
these reasons, we oppose House B i l l 154.

ALASKA CENTER TOK T ilt  ENVIRONMENT • ALASKA CHAPTER, StCRKA CLUB • .L.ASKA FRIENDS O f TMC CARTtl 
ANCHORAGE AUOLBON SOClEIV • ARCTIC AUDUBON SOCIETY • CLEAN AIR COALITION • DENALI CITIZENS'COUNCIL 

DENALI GROUP, SIERRA CLUB • IUNEAU AUDUBON SOClt IV • IUNCAU GROUP. SIERRA CLUB 
KACHEMAK BAY CONSERVATION SOOE 'V • aENAI PENINSULA AUDUBON SOCIETY • KNIK CANOtRS AND KAVAKERS 

KNIK CROUP. SIERRA CLUB • KODIAK AUDUBON SOCIETY • LYNN CANAL CONSERVATION • NORTHERN ALASKA ENVIRONMENTAL CENTER 
I'WISCE WILLIAM SOUND CONSERVATION ALLIANCE • SIlKA CONSERVATION SOCIEIV • SOUTHEAST A' SKA CONSERVATION COUNCIL • TONGASS CONSERVATION SOCltlY
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H o u se  B il l  1 5 4

The following anecdotes of people w h o  have testified in support of H B  
154 give documentation to the types of situations w e  believe m a y  be 
helped by this legislation. These cases have occured over a several 
year period, lending support to the fact that an onslaught of litigation 
will not occur.

• Jerry Fletcher, Wasilla— Bought Property in the Mat-Su Valley in 
the early 80's. Years later, the property w a s  declared wetlands. 
Corp of Engineers issued a permit to develop, based on wetlands, 
saying if he could get the State to sign off, he could develop. State 
would not sign off, he has lost the value of the property.

• R ay Briggs, Palmer— Old City of Palmer d u m p  site contains varied 
hazardous materials. Palmer has not cleaned up the mess, nor has 
D E C  correctly addressed the problem. Currently in Federal court.

• Steve Noey, Anchorage— Well k n o w n  case of a person w h o  bought 
property and is not allowed to subdivide because D E C  will not let 
h im install the sewer system he knows will work.

• C h u c k  Dennis, Valdez— The State is holding up development of his 
land because tide corp of engineers issued a permit against the will 
of the state. He claims they are giving away 16 acres to habitat.

• Walter Zesiger, Fairbanks— The State traded 200 acres with him, 
acre for acre, but found that 100 acres of what he received was 
wetlands.

• Larry Petty, Fairbanks— A  farmer in the Eielson F a r m  Road area told 
of the state giving land to farmers in Delta and Pt. McKenzie, but 
then forced failure on most of the farms.

• Mick Manns, Betties— Docume n t e d  a loss of $218,312. on his 
mining claim in Betties.

• Betty Rollins, Fairbanks— W a s  negotiating the sale of her h o m e  and 
commercial property w h e n  the D E C  issued a temporary alert of 
toxic water in the area. Her deal fell through, after which the alert 
w a s  lifted.

• Lars Ehrlander, Fairbanks— Bought property for a subdivision, but 
the state stalled subdivision approval with the borough because 
they were going to build a road in the area. W h e n  the state did 
m a k e  an offer to purchase the property, they were able to do so at 
the single lot price, rather than the subdivided price, additionally 
not including the cost of his improvements to date.
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FAX TRANSMITTAL 
April 12, 1996

TO: Representatives
Al Ve2ey 
Jeannette James 
Pete Kelly 
Gene Therriault 
T o m  Brice

ORG.: Alaska House of Representatives
CITY: Juneau, A K

Fred James played trie A V T  produced tape on Vic Kohring's House Bill 154, the Takings" 
bill, to the Friday (todays) morning meeting of members, directors, and guests of the Alaska 
Miners Association. The tape is well done and is shocking in its exposition of the degree and 

capriciousness of "takings" that have occurred in Alaska without compensation to the victims. It 
is also shocking to see the resistance to this bill by the bureaucrats. I wish to ao on record as 
strongly supporting this bill. I’m  sure, also, that I speak for all of the Fairbanks miners on 
this issue as Chairman of the Fairbanks Branch of the Alaska Miners Association. I urge you to 
support Representative Kohring is his'quest to move this biil through the House and into the 
Senate.

Should this bill fail to move through the legislature, perhaps a citizens initiative would 
be in order to get something on the state ballot. I need your advice on this issue.

Yours truly,

Richard A. Hughes, P. E. 
Project Manager

TOTPL P.01



F I S C A L  N O T E
STATE OF ALASKA
1996 LEGISLATIVE SESSION

4 /1 2 /9 0

BILL NO. CSHB154(JUD)

R evision  D a te : T itle: R egu altory Taking o f Private Property D e p t. A ffe cte d : B P U : Fish and G am eHabitat and RestorationS p o n so r:R eq u ester: R ep resen tative Kohring C o m p o n e n t: Stream  and RefugeH o u se JU D
Expenditures/Revenues

C O M P O N E N T  SE R IA L N O . 
(T h o u s a n d s  o f D o lla rs )

2 0 9 9
O P E R A T IN G  E X P E N D IT U R E S FY 97 F Y  9 8 F Y 99 FY 100 FY 01 FY 0 2  |P E R S O N A L  S E R V IC E S 2 4 0 .0 2 4 0 .0 2 4 0 .0 2 4 0 .0 2 4 0 .0 2 4 0 .0T R A V E L 4 .0 4 .0 4 .0 4 .0 4 .0 4 .0C O N T R A C T U A L 8 .0 8 .0 8 .0 8 .0 8 .0 8 .0S U P P L IE S 1 .0 1 .0 1 .0 1 .0 1 .0 1 .0E Q U IP M E N TL A N D  & S T R U C T U R E SG R A N T S , C L A IM S 8 0 0 .0 1 ,8 0 0 .0 4 ,5 0 0 .0 3 ,5 0 0 .0 2 ,0 0 0 .0 1 ,5 0 0 .0M IS C E L L A N E O U ST O T A L  O P E R A T IN G 1 ,0 5 3 .0 2 ,0 5 3 .0 4 ,7 5 3 .0 3 ,7 5 3 .0 2 ,2 5 3 .0 1 ,7 5 3 .0| C A P IT A L  E X P E N D IT U R E S  I I I I I I IIC H A N G E  IN R E V E N U E S  ( ) I I | | j i iF U N D  S O U R C E (Thousands of Dollars)1 0 0 2  Federal R e c e ip ts1 0 0 3  G F  M a tc h1 0 0 4  G F 1 ,2 5 3 .0 2 ,2 5 3 .0 5 ,2 5 3 .0 5 ,2 5 3 .0 2 ,2 5 3 .0 2 .2 5 3 .01 0 0 5  G F/P rogram  R e ce ip ts1 0 3 7  G F /M en tal H ealthO th e rT O T A L 1 ,0 5 3 .0 2 ,2 5 3 .0 4 ,7 5 3 .0 3 ,7 5 3 .0 2 ,2 5 3 .0 1 ,7 5 3 .0E stim ato  o f  a n y  current year (FY96) c o s t: $ 0 .0P O S IT IO N SF U LL -T IM E 4 4 4 4 4 4P A R T -T IM ET E M P O R A R YA N A L Y S I S : (A tta ch  a separate page if necessary)

See attached sheet

Prepared b y: D ivision : ja n e t  Kow alskiH ab itat and Restoration
Approved by C o m missioner:
Agency: ________

Phone: _ D ate: 4 6 5 -4 1 0 54/12/96
£ D epartm ent o f Fish and G am e D ate:
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FISCAL NOTE CONTINUATION PAGE
STATE OF ALASKA BILL NO. CSHB154(JUD)
1996 LEGISLATIVE SESSION

It is difficult to assess the fiscal effect of CSHB154(Jud), but it appears that it would heavily impact the 

Alaska Department of Fish and G a m e  (ADF&G). Sec. 34.50.120 requires an extensive economic analysis 

of all n e w  regulations to determine the value of private property potentially impacted and the percentage of 

taking. Because the department and the Boards of Fisheries and G a m e  annually promulgate hundreds of 

new regulations potentially restraining the use of both real property and personal property in the harvest of 

fish and g a m e  this will substantially increase the workload and time necessary to prepare, adopt, and 

enforce regulations for a wide variety of Title 16 regulatory responsibilities. These analyses and the 

subsequent adjudication and processing of compensation claims will require hiring approximately four or 

more additional staff members and millions in payments to property owners. Additional staff would be 

needed to address takings issues in the divisions of Sport Fish, Commercial Fisheries Management and 

Development, Wildlife Conservation, and Habitat and Restoration, as well as the Boards of Fisheries and 

Game.

The Department would also have to carefully review all permits, orders, and management actions to 

determine if its actions might directly or indirectly restrain some use of private property and thereby 

constitute a taking. If the department had to take some action that it judged was a taking, the department 

would have to pay compensation. Money would have to be available to pay compensation. The money 

would have to come from the General Fund because none of the department’s federal funding sources or 

program receipts allow for the payment of compensation. It is estimated that initially, the department 

would pay claims amounting to $800 thousand. This would increase to $4.5 million in two years as more 

claims are filed and adjudicated. Afier this high level, claims could decline to about $1.5 million annually 

as the department becomes more successful in avoiding claims and freezes or modifies many of its harvest 

regulations to minimize restraining uses of private property. However, the outcome of radically altering 

harvest regulations to avoid the takings claims imposed by this bill is unknown and is likely to deplete some 

fish and wildlife stocks and diminish many fishing and hunting opportunities that the public has come to 

expect.

The fiscal impacts could be orders of magnitude higher than estimated because of the billions of dollars in 

value of private property used in the harvest of fish and wildlife resources including fishing vessels; fishing, 

hunting, and trapping gear; aircraft; boats, vehicles, Iimited-entry permits, equipment, and land. The 

appraisals prepared by claimants and estimates of diminished value are likely to be very high. The 2 0 %  

floor on the value of compensatable takings in Sec. 34.50.120 would reduce but not eliminate substantial 

takings claims. The department would have to be prepared to analyze these values and defend itself against 

what could be a large number of takings cases.



F IS C A L  N O T E

Revision Dato: ____________________________________________________________________________ Dept. Affected: H ealth and Social Services_______Title: Statq/M uniripal Takin gs of Private Property________________  BRU: Adm inistrative Services____________________________________  Component: Commissioner's O ffice _____________________________________________Sponsor: K ohring_______________________________________________________________  COMPONENT SERIAL NO. 317_________________

STATE OF ALASKA BILL NO. CSHB 154(CRA)
. 1996 LEGISLATIVE SESSION

Requestor: H o u s e  Judiciary_____________________________________________ See also (SN#):Expenditures/Revenues: (Thousands of Dollars)O PER ATIN G FY97 FY98 FY99 FYOO FY01 FY02PERSONAL SERVICES 129.2 133.1 137.1 141.2 145.4 149.8TRAVEL 2 4.0 24.7 25.5 26.2 27.0 27.8CONTRACTUAL 731.0 752.9 775.5 798.8 822.7 847.4SUPPLIES 2.0 2.1 2.1 2.2 2.3 2.3EQUIPMENT 10,0 1.5 1.5 1.6 1.6 1.7LAND & STRUCTURESGRANTS, CLAIMS 7 ,9 2 3 .9 8 ,1 6 1 .6 8 ,4 0 6 .5 8 ,6 5 8 .7 8 ,9 1 8 .4 9 ,1 8 6 .0MISCELLANEOUSTOTAL OPERATING 8,820.1 9 ,0 7 5 .9 9 ,3 4 8 .2 9 ,6 2 8 .6 9 ,9 1 7 .5 1 0 ,2 1 5 .0
CAPITAL EXPENDITURES 1
CHANGES IN REVENUES (1005) (73.9) (76.1) (78.4) (80.8) (83.2) (85.7)1
FUND SO U R C E (Thousands of Dollars)1002 Fedoral Receipts1003 GF Match1004 GF 8,820.1 9 ,0 7 5.9 9 ,3 4 8 .2 9 ,6 2 8.6 9 .9 1 7 .5 10,215.01005 GF/Program Receipts1006 GF/MHTIAOther (please specify)TOTAL 8 ,8 20.1 9 ,0 7 5 .9 9 ,3 4 8 .2 9 ,6 2 8 .6 9 ,9 1 7 .5 10,2 15 .0
P O S I T I O N S :FULL-TIME 2 2 2 2 2 2PART-TIMETEMPORARY
Estimate of any current year (FY96) cost: $0.0

A N A L Y S IS : (Attach a separate page if necessary)N ote: This fiscal analysis r e je c ts  the Department's belief that existing programs referenced below meet the standards contained in Section  3 of the bill (proposed S e c . 3 4 .5 0 .1 1 0  (2)) and would remain in force. The fiscal note takes a conservative approach to the interpretation of actions constituting a taking under the bill; costs would increase if other activities (e .g . grant regulations, medicaid/medicare reimbursement decisions, other licensing regulations) are interpreted as takings. An assumption in this fiscal note is that no delays in departmental actions would be considered "undue delays" requiring com pensation for any loss to private property.G rants and Claim s: Estimated FY97 costs (increased at 3% per annum inflation rate for FY98-02) are based on :1.) Reimbursements to hospitals and nursing hom es for preparation of Certificate of Need applications. Over the last few  years the Departm ent of Health and Social Services has processed about seven Certificate of Need applications each year. The Departm ent estim ates the cost to reimburse a hospital or nursing home for a preparing a Certificate of Need applications would be approximately $ 5 0 .0  per application. Therefore the annual cost of reimbursement under this bill would be $ 3 5 0 .0 .
Prepared by:Division: Janet Clarke _  A d m ip ie tT a tiv e Phone: 465-3082 Date: 01/31/96

Approved by Commissioner: A gency: nissionerDepartment o f Health &  Social Services Da,e:  d > J \ )  9C.
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Revision Date: BILL NO. CSHB 154(CRA)

A N A L Y S IS  (cont.):2.) Reim bursem ents to nursing hom es of $ 7 .5  million for denial of Certificate o f Need applications, based on a potential denial of 5 0%  of nursing hom e beds. Additional reimbursements could be required for denial o f A cu te  Care hospital beds. (See Bill A nalysis.)
3.) M ental Health and Developm ental Disabilities assisted living facility licensing upgrades, estim ated at an annual c o s t  of $ 7 3 .9  in F Y 9 7 .
C h a n g e s  In Revenue: Approxim ately $ 7 3 .9  in FY97 in licensing fees would be lo st for radiological equipm ent licen ses. The bill w ould require reim bursem ent of costs  from regulation; instead rebating the license fe e s, the sim plest procedure w ould be to not co lle ct them  in the first p lace. License applications are projected to increase at 3%  per annum .
C o n tractu al: (Annual co sts  exp ected  to increase at 3%  per annum). In addition to small contractual am ounts for the positions n eed ed , additional funds would be required as described below :
1.) T he bill would require a full analysis of the total econom ic e ffe c t of any new  regulation or chan ge in regulation, as well as an analysis of the econom ic e ffe c t  of all reasonable alternatives, prior to adopting a regulation or ch an ge in regulation. In 1995, the deparm ent initiated fourteen regulatory ch an g es. A t  an estim ated co st of $ 5 0 .0  per full econom ic analysis, fourteen regulation ch a n g e s would require $ 7 0 0 .0 . C o s ts  m ay be understated for the early years after passage of the bill into law , b ecau se  the severe m easures contained in the bill would probably lead to the Departm ent making more than the average num ber of ch an ges in regulations.
2.) T h e D epartm ent exp ects that the bill, if passed, would lead to many claim s for com pensation . The bill w ould im pose heavy financial penalties on the Departm ent for any delays in com pensation paym ents. Formal and timely determ inations of taking as defined under the the bill and calculation of the value o f a taking would often be quite com plex. O utside econom ic and appraisal experts would be required in som e ca se s  to assist the Departm ent in determining actual im pacts of Departm ental actions and the values, if any, involved. A n estim ated $ 2 5 .0  w ould be required in F Y 9 7 .
Personal S ervices: Technical sta ff will be required to evaluate claim s for purported takings resulting from an action o f the Departm ent and to recom m end approval or disapproval of those claim s. S ta ff w ould also evaluate the value of th o se  claim s. An in-house appraising capability will be required. In many c a se s , com plex evaluations of general econom ic conditions and o f hypothetical m arkets in the absence of governm ent regulation will be needed in order to calculate values of tak in gs, as defined by the bill. S t a ff  will also be needed to coordinate and monitor the econom ic im p act analyses required for regulatory ch an g es.A  new  Econom ist I (GGU  Salary Range 18) position and a new  appraisal position equivalent to a Right of W a y  Review  Appraiser I (GGU  Salary Range 21) will be required. These specialists would work with little direct supervision and w ould have no peers within the D epartm ent. O nce claim s were approved, existing adm inistrative and fiscal s ta ff w ould handle the processing o f paym ents.
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