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( iv )  business-to -busincss c a lls ; o r
(v )  a person so lic itin g  business from  prospective 

purchasers w ho have p rev iou s ly  purchased from  the person m ak ing the 
so lic ita tion  o r from  the business enterprise fo r  which the person is 
ca lling  but on ly  i f  the person o r business en terp rise has not received a 
w ritten request from  the prospective pu rchaser asking that te lephone 
so lic ita tions cease; the person o r business en terp rise is presumed to 
have received a w ritten request no la te r than 10 days a fte r the 
prospective pu rchaser m ailed  it, p rope rly  addressed and w ith the 
appropriate postage.

* Sec. 3 . A S  4 5 .5 0 .4 7 2  is repea led.
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4 3 4 1  B Street, Suite 3 0 4  

Anchorage , AK 9 9 5 0 3
Duane C . Durand (9 0 7 )5 6 3 -4 0 0 0  J am e s  R ow e
Pras/dorrt FAX (9 0 7 ) 5 6 2 - 3 7 7 6  Execu t ivo  D irec to r

F e b r u a r y  1 4 ,  1 9 9 6

H o n .  B r ia n  P o r t e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l ,  R o o m  1 1 8  

J u n e a u ,  A la s k a  9 9 8 1 1 - 1 1 S 2

R E :  H B  1 0 9  

D e a r  R e p .  P o r t e r :

T h a n k  y o u  f o r  y o u r  a t t e n t i o n  r e g a r d in g  H B  1 0 9 .  “ S i n c e  t h e  c o m m i t t e e  h e a r in g  o n  

M o n d a y ,  I h a v e  b e e n  in  c o n t a c t  w i t h  t h e  b i l l 's  s p o n s o r  a n d  s h e  h a s  a g r e e d  t o  o f f e r  

a m e n d i n g  l a n g u a g e  t h a t  c l a r i f i e s  s o m e  o f  t h e  c o n c e r n s  o f  t h e  m e m b e r s  o f  t h e  
A l a s k a  T e l e p h o n e  A s s o c i a t i o n .

R e p .  B r o w n  h a s  p r o v i d e d  m e  w i t h  l e g i s la t i v e  i n t e n t  l a n g u a g e  t h a t  m a k e s  it  c l e a r  

t h a t  l o c a l  e x c h a n g e  c o m p a n i e s  w i l l  n o t  b e  l ia b le  f o r  v i o l a t i o n s  o f  s o l i c i t o r s .  S h e  

h a s  a l s o  s h a r e d  l a n g u a g e  t h a t  w o u l d  a m e n d  t h e  b ill b y  s p e c i f i c a l l y  p l a c i n g  t h e  c o s t  

o f  s p e c i a l  l i s t in g  o n  t h e  r e q u e s t i n g  c u s t o m e r s  a n d  b y  e x p l i c i t l y  s t a t i n g  t h a t  

s o l i c i t o r s  r e q u e s t i n g  l i s t s  w i l l  p a y  f o r  t h e m .  B o t h  o f  t h e s e  i t e m s  a r e  i m p o r t a n t  t o  

u s  s o  t h a t  w e  k n o w  o u r  s u b s c r i b e r s  w i l l  n o t  b e  b u r d e n e d  w i t h  i n c r e a s e d  r a t e s .

I h o p e  t h a t  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  w i l l  s u p p o r t  t h i s  b ill a s  a m e n d e d .

V e r y  T r u l y  V o u r s ,

i r i -

J a m e s  R o w e

c c :  R e p .  K a y  B r o w n

•7h»*



— — I

Duane C. Durand
P ro s id en l

4 3 4 1  B  S t r e e t ,  S u i t e  3 0 4  
A n c h o r a g e ,  A K  9 9 5 0 3  

(9 0 7 )5 6 3 -4 0 0 0
FAX ( 9 0 7 ) 5 6 2 - 3 7 7 8

James Rowe
E m c u Cvo  D i re c to r

February 1 2 , 1 9 9 6

H o n .  B r ia n  P o r t e r ,  C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  

A l a s k a  S t a t e  H o u s e  o f  R e p r e s e n t a t i v e s  

S t a t e  C a p i t o l ,  R o o m  1 1 8  

J u n e a u ,  A l a s k a  9 9 8 1 1 - 1 1 8 2
" I . / - - - .....

D e a r  R e p .  P o r t e r :

\  -  V . "
H a v i n g  s p o k e n  w i t h  y o u r  o f f i c e  t h i s  m o r n in g ,  I c o n f i r m e d  t h a t  H B  1 0 9 ,  a n  A c t

R e l a t i n g  t o  T e l e p h o n e  L i s t i n g s  a n d  S o l i c i t a t i o n s ,  w i l l  b e  h e a r d  b e f o r e  t h e  J u d i c i a r y

C o m m i t t e e  t h i s  a f t e r n o o n .  T h i s  l e g i s l a t i o n  i s  i n t e n d e d  t o  p r o t e c t  r e s i d e n t i a l

t e l e p h o n e  s u b s c r i b e r s  f r o m  u n w a n t e d  s o l i c i t a t i o n  b y  h a v i n g  t h e i r  n a m e s  d i s t i n c t l y

l i s t e d  in  t h e  d i r e c t o r y  a n d  i d e n t i f i e d  a s  n o t  w i s h i n g  t o  o b t a i n  t e l e p h o n e
s o l i c i t a t i o n s .  - ' i

T h e  A l a s k a  T e l e p h o n e  A s s o c i a t i o n  o p p o s e s  t h i s  b i l l  s i n c e '  i f  , p u t s  a  b u r d e n  o n  l o c a l  

t e l e p h o n e  c o m p a n i e s  t o  n o t i f y  a n d  p o l l  c u s t o m e r s  f o r  t h e i r  p r e f e r e n c e .  T h i s  

s i g n i f i c a n t  e f f o r t  w i l l  m u s t  b e  p a id  f o r  b y  a ll  t h e  c u s t o m e r s ,  e v e n  t h o s e  w h o  p r e f e r  

t o  c o n t i n u e  t o  r e c e i v e d  s o l i c i t a t i o n s .  I t  a l s o  t e n d s  t o  c u r t a i l  c o m m e r c e  a n d  

p r o p o s e s  a  le g a l  r e m e d y  f o r  a n  s i m p l e  i n c o n v e n i e n c e  t h a t  c a n  b e  m o r e  e f f e c t i v e l y  

d e a l t  w i t h  b y  t h e  c a l l e d  p a r t y  b y  h a n g i n g  u p  t h e  t e l e p h o n e .

A d d i t i o n a l l y ,  h o w  w i l l  p r o s e c u t i o n  o f  s o l i c i t o r s  f r o m  O u t s i d e  b e  e f f e c t i v e  a n d  s i n c e  

m o s t  s o l i c i t a t i o n s  a r e  n o t  d o n e  f r o m  t e l e p h o n e  d i r e c t o r i e s ,  b u t  f r o m  p u r c h a s e d  

l i s t s ,  h o w  w i l l  t h e  s a l e s  p e r s o n  k n o w  t h a t  t h e  r e s i d e n t i a l  c u s t o m e r  i s  k e y e d  in  a  

d i r e c t o r y  a s  d e s i r i n g  n o  s o l i c i t i n g  p h o n e  c a l l s ?

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  s h a r e  t h e  v i e w s  o f  t h e  2 2  l o c a l  e x c h a n g e  c a r r i e r s  
in  t h e  s t a t e  w i t h  t h i s  c o m m i t t e e .

V e r y  T r u l y  Y o u r s ,

J a m e s  R o w e
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F eb ru a ry  1 2 ,1 9 9 6

H on . B ria n  P o rte r , C h a irm an  
H ouse Ju d ic ia ry  C om m ittee 
A la s k a  S ta te  H ouse  o f  R ep re sen ta tiv e s  
S ta te  C ap ito l, R oom  118 
Ju n eau , A la ska  9 9 8 1 1 -1 1 8 2

D e a r Rep. P o r te r :

I  have reviewed H .B . 109 , An Act re la t in g  to te lephone d ire c to ry  lis tin g s and  so lic ita tion s , 
which I  u n de rs tand  w i ll be h e a rd  in  Ju d ic ia ry  C om m ittee  today . I  u n d e rs ta n d  the p rob lem  
th is  b ill is in tended  to add ress , th a t o f  unw an ted  te lephone so lic ita tions , and  am  g e n e ra lly  
sym pathetic . U n fo rtu n a te ly , H .B . 1 09  w i ll be, in  m y op in ion , ine ffec tive  in  add re ss ing  th e  
p rob lem .

The b i ll w ou ld re q u ire  A T U  and  o th e r lo c a l exchange com pan ies (o r  o th e r com pan ies 
producing te lephone d ire c to rie s ) to  su rvey  custom ers and  p rov ide id en tific a tion  in  the 
d irec to ry  o f  those custom ers w ho do n o t w ish  to receive te lephone so lic ita tion s . T h is  w ou ld  
be an ex trem e ly  costly p rocess to accom p lish . A dd ition a lly , as the cu stom er base changes 
ra p id ly  th rou gh  the ye a r, i t  w ou ld  a lso  be inaccu ra te  a fte r  a  re la t iv e ly  sh o rt  p e riod  o f  tim e.

T he comm ittee shou ld  a lso  be aw are  th a t few  te lephone so lic ita tion  firm s  get th e ir  num bers 
from  the te lephone d irec to ry . T h ey  use e ith e r random  d ia l p rog ram s o r ob ta in  lis ts  o f  
specific g roups o f  consum ers , i.e ., th o se  who h ave  m ade pu rchases o f  m en's c lo th in g  from  
N o rd s trom s w ith in  th e  p a s t y e a r ; those who have pu rchased  fish in g  licenses, etc. T h a t 
being the case, H .B . 109  w ou ld , ag a in , h ave  no im pact.

In  sum m ary , H .B . 109  w ou ld  re q u ire  te lephone com pan ies and o th e r p ub lish e rs  to  expend 
s ign ifican t sum s on a process th a t w ou ld  n o t im pac t te lephone so lic ita tions . C on sum ers , in  
th e  end, w ou ld  pay m ore and  s t i l l  receive unw an ted  so lic ita tion s .

I  appreciate th e  opp o rtu n ity  to  com m ent on th is p roposa l. Sh ou ld  you  w ish  to d iscuss the 
m a tte r fu rth e r , I  am  a v a ila b le  a t  y o u r  convenience.

S incere ly ,

G P /lm k
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R e p r e s e n t a t i v e  K a y  B r o w n  A l a s k a  S t a t e  L e g i s l a t u r e

DATE: February 1,1996

RE: Request for hearing on HB 109

I respectfully request a hearing be scheduled for CSHB 109 (L&C) at your 
earliest convenience. This legislation would require telephone utilities to 
offer customers an opportunity to avoid telemarketing solicitations. This bill 
has a zero fiscal note. An amended version of HB 109 was passed out of the 
House Labor and Commerce Committee in May of 1995.

Passage of this bill would relieve many Alaskans from being interrupted in 
the privacy of their home from unwanted or unsolicited phone sales. The 
increased use of telephone solicitation has become an annoyance to many 
people.

Attached is a copy of the sponsor statement and sectional analysis. A fiscal 
note for 1996 to reflect the amended version of the bill has been prepared by 
APUC and is in the process of being submitted; it continues to reflect a zero 
fiscal impact.

Attachment

legislative Informal ion Office 
' 716 W. 4th Ave., II420 

Anchorage, AK 99501-2133 
(907) 258-8162

During Session 
State Capitol 

Juneau, Alaska 99801-1182 
(907) 465-4998

TO: Representative Brian Porter
Chair, House Judiciary Com

FROM: Representative Kay Brown (

DISTRICT 15
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Rep. Kay Brown

S P O N S O R  S T A T E M E N T  

C S H B  1 0 9  ( L & C )

An Act relating to telephone directory listings and solicitations

The multi-billion dollar telemarketing industry has created a situation in 
which every telephone subscriber in Alaska is potentially part of a captive 
market. The rapid expansion of telemarketing has created a need for 
enhanced protection of our privacy rights.

C S H B  109 (L& C )

•  Would require telephone utilities to offer customers an opportunity to 
avoid telemarketing solicitations. In a practical and economic manner, it 
resolves shortcomings in federal regulation.

This legislation would make it clear that a citizen's right to individual 
privacy includes the right to be protected from abusive or annoying misuse 
telephones.



Rep. Kay Brown
S E C T I O N A L  A N A L Y S I S  

C S H B  1 0 9  ( L & C )

An Act relating to telephone directory listings and solicitations.

Section 1.
Amends AS 45.50.471(b) to add the new unlawful unwanted telephone 
solicitation provisions in AS 45.50.475. Makes a violation of the provisions 
in this bill an "unlawful act and practice" under the unfair trade practices and 
consumer protection statute. The penalty is up to $5,000 per violation.

Section 2.
(a) makes it unlawful to solicit by telephone if the party is identified in the 
telephone directory as not wishing to receive telephone solicitation.

(b) local exchange telecommunications companies and companies that 
provide telephone directories shall provide for identification in the directory 
of those parties who do not wish to be solicited by telephone.

(c) local exchange telecommunications companies shall provide to the phone 
solicitors, if requested, a telephone list of residential customers not wishing to 
receive telephone solicitations.

(d) local exchange telecommunications companies shall inform subscribers by 
inserts in billing statements or advertising in the consumer information 
pages of the directory of the availability of the "no solicitation" service.

(e) defines terms of the bill and makes exemptions for charitable 
organizations, opinion polling, responding to inquiries, business to business 
calls and follow ups on previous purchases.



TO: CSHB 109 (L&C) Rep. Kay Brown
Page 1, line 6

After "TELEPHONE"
Insert: "ADVERTISEMENTS AND" SOLICITATION.

Page 1, line 7 (technical)

Delete: "AS 45.50.471(b) (38)"
Insert: "AS 45.50.471(b)(41)"

Page 1, line 7

After "if the person"
Insert: "(1)"

Page 1, line 10

After "solicitations"
Delete
I n s e r t o r "  "(2) uses an automated or recorded message as a telephone 

advertisement or solicitation."

Page 2, line 20

After "customer" Insert: "or communications made during a call made 
by the customer;"

Page 3, line 1

After "calling" Insert: "but only if the person or business enterprise has 
not received a written request from the prospective purchaser asking 
that telephone solicitations cease; the person or business enterprise is 
presumed to have received a written request no later than 10 days after 
the prospective purchaser mailed it, properly addressed and with the 
appropriate postage."

Page 3

Insert: "Section 3. AS 45.50.472 is repealed."

A M E N D M E N T

This amendment makes a technical change relating to statute reference and incorporates minor 
differences between HB 109 and SB 239 (introduced by Senator Rieger on January 26, 1996). I 
concur with Senator Rieger's modifications and believe his ideas improve the legislation.



FISCAL NOTE

A N A L Y S IS  C O N T IN U A T IO N :

available fo r  en fo rcem e n t purposes if th ere  is a large enough num ber o f v io lations to  w a rra n t e n fo rc e m e n t. A t 
th is  p o in t w e  believe th a t, once th e re  is su ffic ie n t d irec to ry  id en tifica tio n  o f th o se  w h o  do n o t w is h  to  receive  
te lep ho n e s o lic ita tio n s , th e  n um b er o f vio lations w ill h a v e  a fiscal im p a c t fo r  th e  D e p a rtm e n t o f L a w .

STATE OF ALASKA BILL NO. CSHB 109 (L&C)
1996 LEGISLATIVE SESSION

Page 2 of 2



Don’t Call Us, Or We’ll Sue You
by Edwin N. Lavergne

hat's righ t...consum ers can 
now  bring c iv i l ac tions 
against companies that make 
certain telephone solicitations. 
So. i f  you use a telephone or 

i fax machine to solicit the pur­
chase or rental o f  any goods 

o r services, read on. You may be 
subject to one or more o f the fo llow ­
ing new Federal Comm unications 
Commission (FCC ) restrictions:

• Most businesses are required to 
maintain do-not-call lists.
• M ost telephone so lic itations to 

residences are prohibited before 8 
a.m. o r after 9 p.m.

• Autodialers may not be 
used to make c a lls  to 
emergency lines, health­
care facilities, and a vari­
ety o f  other locations.

• Significant restrictions 
are imposed on the use o f 
fax  m ach ines and p re ­
recorded voice messages.

“ I t ’ s la te and I a lre a d y  
told you not to ca ll”

U nder the new regu la ­
tions. te lem arkete rs are 
p roh ib ited  from  c a llin g  
any res idence b e fo re  8 
a.m. o r after 9 p.m. local 
time. When they do ca ll, 
te lem arke te rs  must d is ­
close their name as well as 
the nam e, and the te le ­
phone number o r address 
o f the company on whose 
behalf the call is being made.

In addition, businesses must main­
tain company specific “ do-not-call" 
lists which contain the names and 
telephone numbers o f residential sub­

scribers who do not want to receive 
telemarketing calls. These lists must 
be maintained in accordance with 
specific FCC recordkeeping, training, 
and d isclosure requirements. And 
telemarketers must adopt a written 
policy designed to ensure that con­
sumers can selectively halt unwanted 
calls.

Even more restrictions 
The regulations impose even more 

restrictions on telemarketers that use 
artificial voice or prerecorded mes­
sages. Generally speaking, commer­
cial businesses are prohibited from

using artificial voice o r prerecorded 
messages to so lic it consumers at 
home, even i f  they maintain do-not- 
ca ll lists, p roperly  iden tify  them­
selves. and comply with time-of-day

calling restrictions. But, there are ex­
ceptions.

Businesses that call persons with 
whom they have a "business relation­
ship.”  can use artificial voice or pre­
recorded messages. This means, for 
example, that your loca l telephone 
company can use an autodialer with a 
recorded message to market its Caller 
ID  and Call Waiting services.

Exceptions (and exceptions to the 
exceptions)

Significantly, not all telemarketers 
are subject to the new FCC restric­
tions. Tax-exem pt o rg an iza tion s .

(schools, churches, chari­
ties. etc.) are free to ig­
nore most o f  the FCC 's 
rules. Consequently, your 
college a lma mater can 
c a ll you , m onth a fte r 
month, and ask fo r con­
tributions even i f  you in­
dicate that you  do not 
want to be called again.

S im i la r ly , an en tity  
which has an “ e s tab ­
lished business re lation­
sh ip " with the party it 
c a lls  is exem p t from  
many o f  the F C C ’ s re ­
strictions. H ow eve r, i f  
the relationship is termi­
nated. the exemption is 
no longer applicable.

T o  illu s tra te , assume 
that A BC  C o rp o ra t ion  
does not m ake “ c o ld  

calls,”  but rather, uses the telephone 
to solicit business from its existing 
customers. Because .ABC has an es­
tablished business relationship with

C O N T I N U E D



everyone it calls, it is not required to 
maintain a do -not-ca ll list. But, i f  
during a telephone solicitation, one 
o f  A BC ’ s customers asks the compa­
ny to stop calling, the FCC w ill con­
s ider A B C ’ s business re lationsh ip 
with that customer to be terminated 

, and, consequently, ABC  is prohibited 
from  c a llin g  the custom er again . 
Thus, as a practical matter. ABC  will 
need to maintain some type o f  in- 
house do-not-call list to ensure that 
objecting customers are no longer so­
licited.

Telemarketers 
are generally satisfied 
with the regulations 
and are thankful 

that the FCC opted 
to utilize company 

specific do-not-cad lists 
rather than a national 
do-not-call data base.

Just the fax 
The regulations impose even more 

onerous restrictions on the use o f  fac­
s im ile  m ach ines. Am ong o th e r 
things, businesses cannot send any 
advertisement via facsim ile without 
the recipient’ s prior express invita­
tion or permission.

Outbound fax providers are up in 
arms. One group argues that “ prior 
express permission" should be con­
sidered granted if the intended recipi­
ent o f a fax received advance notifi­
cation that the fax will be sent and is 
given a toll-free number to call i f  he 
does not want to receive the fax.

Complications and changes 
The regu la tions are decep tive ly  

complicated . W hether specific re ­

quirements, prohibitions, o r exemp­
tions apply to your business depends 
on who you are, who you are solicit­
ing, and how you r so lic ita tion  is 
communicated.

In an effort to alleviate some o f the 
ambiguities in the law, the FCC  is 
expected to m odify and c la rify  its 
regulations in the coming months. 
Among other things, the FCC w ill 
consider

• Whether marketers should only be 
required to provide their address or 
telephone number upon request.
• W hether a specific exemption 

from  the regu la to ry  p roh ib ition s  
should be adopted fo r debt collection 
calls.
• Whether, i f  approved in advance, | 

solicitations during otherw ise pre- i 
scribed hours should be permitted.

• Whether there should be some 
time limit on how long marketers are 
required to retain the names and tele­
phone numbers o f persons on their 
do-not-call lists. Current rules require 
that such information be kept indefi­
nitely.
The FCC has tried to develop cost 

effective regulations which safeguard 
both telemarketers and consumers. 
Telemarketers are generally satisfied 
with the regulations and are thankful 
that the FCC opted to utilize compa- I 
nv specific do-not-ca ll lists rather I 
than a national do-not call d ttn base 
which could have cost hundreds o f  I 
m illions o f  do lla rs to deve lop and I 
maintain.

It w ill be interesting to see what I 
consumers think. One o f  Congress’ 
objectives in enacting the telemarket­
ing law was to reduce the number o f 
unwanted telephone solicitations we 
all receive everyday. But, with all o f 
the exemptions and exceptions incor­
porated into the law, it is question­
ab le whether the fed e ra l g ove rn ­
m en t’ s new ove rs ig h t o f  the 
telemarketing industry w ill have a 
noticeable impact. O n ly  time w ill 
tell. «

Laver fine practices law  a l C in sbu rg , F e ld ­man an d  Bress. Washington. D .C . H e  ca n  be rea ch ed  a t 202-637-9191. J a y  S . N ew m an . Esq.. contributed to this article.
W o T t r t  Febn arv  1993 iJ.T m* 1001



§ 4 -5 .5 0 .4 7 1 A l a s k a  S t a t u t e s  S u p p l e m e n t § 4 5 .5 0 .4 7 1quire intent to barm. — Wilful miscou* to have acted with reckless disregard ofduct means volitional action taken either the plaintiffs interests and safety, the in-with a knowledge that serious injury to sured’s injurious behavior iE properlyanother will possibly result, or with wan- termed wilful misconduct. Consequently,ton and reckless disregard of the possible this section forbids the indemnity the in-results. Aetna Cas. & Sur. Co. v. Marion surer seeks. Aetna Cas. & Sur. Cc- v. Mar-Equip. Co., 894 P.2d 6S4 (Alaska 1995). ion Equip. Co.. 894 P.2d 66-,' (AlaskaBecause the insured was found by a jury 1995).
C hapter 50. Competitive Practices and Regulation

of Competition.Article3. Unfair Trade Practices and Consumer Protection (§? 45.50.471, 45.50.477)4. Monopolies: Restraint of Trade (§§ 45.50.572. 45.50.592)Article 3. Unfair Trade Practices and Consumer Protection.
S e c t io n471. Unlawful acts and practices 477. Use of titles relating to industrial hygiene

Sec. 45.50.471. Unlawful acts and practices, ta) Unfair 

methods of competition and unfair or deceptive acts or practices in the 

conduct of trade or commerce are declared to be unlawful.

(bi The terms "unfair methods of competition" and "unfair or decep­

tive acts or practices" inciude. but are not limited to. the following 

acts:

<1 > fraudulently conveying or transferring goods or services by 
representing them to be those of another:

(2 ) falsely representing or designating the geographic origin of 
goods or sendees:

(31 causing a likelihood of confusion or misunderstanding as to the 
source, sponsorship, or approval, or another person s affiliation, con­
nection. or association with or certification of goods or services:

(4 1 representing that goods or semces have sponsorship, approval, 
characteristics, ingredients, uses, benefits, or quantities that they do 

not have or that a person has a sponsorship, approval, status, affilia­

tion. or connection that the person does not have:

(51 representing chat goods are original or new if they are deterio­
rated. altered, reconditioned, reclaimed, used, secondhand, or seconds: 

(6 > representing that goods or services are of a particular standard, 
quality, or grade, or that goods are of a particular style or model, if 

they are of another;

(7) disparaging the goods, sendees, or business of another by false 

or misleading representation of fact:

(8 ) advertising goods or services with intent not to sell them as 

advertised: • 152
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(9) advertising goods or services with intent not to supply reason­

able expectable public demand, unless the advertisement prominently 

discloses a limitation of quantity;(10) malting false or misleading statements of fact concerning the 
reasons for, existence of, or amounts of price reductions;

(11) engaging in any other conduct creating a likelihood of confu­
sion or of misunderstanding and which misleads, deceives or damages 

a buyer or a competitor in connection with the sale or advertisement 

of goods or services;
(12) using or employing deception, fraud, false pretense, false prom­

ise, misrepresentation, or knowingly concealing, suppressing, or omit­

ting a material fact with intent that others rely upon the concealment, 

suppression or omission in connection with the sale or advertisement 

of goods or services whether or not a person has in fact been misled, 

deceived or damaged;
(13) failing to deliver to the customer at the time of an installment 

sale of goods or services, a written order, contract, or receipt setting 

out the name and address of the seller and the name and address of 

the organization that the seller represents, and all of the terms and 

conditions of the sale, including a description of the goods or services, 

which shall be stated in readable, clear, and unambiguous language;

(14) representing that an agreement comers or involves rights, 

remedies or obligations which it does not corner or involve, or which 

are prohibited by law;
(15) knowingly m aking false or misleading statements concerning 

the need for parts, replacement, or repair service;

(16) misrepresenting the authority of a salesman, representative or 

agent to negotiate the final terms of a consumer transaction:
(17) basing a charge for repair in whole or in patt on a guaranty or 

warranty rather than on the actual value of the actual repairs made 

or work to be performed on the item without stating separately the 

charges for the work and the charge for the guaranty or warranty, if 

any;
(18) disconnecting, turning back or r 'etting the odometer of a ve­

hicle to reduce the number of miles indicated;

(19) using a chain referral sales plan by inducing or attempting to 

induce a consumer to enter into a contract by offering a rebate, dis­

count, commission, or other consideration, contingent upon the hap­

pening of a future event, on the condition that the consumer either 

sells, or gives information or assistance for the purpose ofleading to a 

sale by the seller of the same or related goods;

(20) selling or offering to sell a right of participation in a chain 
distributor scheme;

(21) selling, falsely representing or advertising meat, fish or poul­
try which has been frozen as fresh food;

(22) failing to comply with A S  45.02.350;



(23) failing to comply with A S  45.45.130 —  45.45.240;

(24) counseling, consulting or arranging for future services relating 

to the disposition of a body upon death whereby certain personal prop­

erty, not including cemetery lots and markers, will be furnished or the 

professional services of a funeral director or embalmer will be fur­

nished, unless the person receiving money or property deposits the 

money or property, and money or property is received, within five 

days of its receipt, in a trust in a financial institution whose deposits 

are insured by an instrumentality of the federal government designat­

ing the institution as the trustee as a separate trust in the n a m e  only 

of the person on whose behalf the arrangements are m a d e  with a 

provision that the money or property m a y  only be applied to the pur­

chase of designated merchandise or services and should the money or 

property deposited and any accrued interest not be used for the pur­

poses intended on the death of the person on whose behalf the ar­

rangements are made, all money or property in the trust shall become 

part of that person’s estate; upon demand by the person on whose 

behalf the arrangements are made, all money or property in the trust 

including accrued interest, shall be paid to that person: this para­

graph does not prohibit the charging of a separate fee for consultation, 

counseling cc arrangement services if the fee is disclosed to the person 

making the arrangement; any arrangement under this paragraph 

which would constitute a contract of insurance under A S  21 is subject 

to the provisions of A S  21;

(25.) failing to comply with the terms of A S  45.50.800 —  45.50.S50 

'.Alaska Gasoiine Products Leasing Act;:

(2S'i failing to comply with A S  45.30 relating to mobile home war­

ranties and mobile home parks;

(27) failing to comply with A S  14.48.060(b)(13);

(28) dealing in hearing aids and failing to comply with A S  08.55;

(29) violating A S  45.45.910(a). (b), or (c);

(30) failing to comply with A S  45.50.473;

(31) violating the provisions of A S  45.45.400;

(32) knowingly selling a reproduction of a piece of art or handicraft 

that was made by a resident of the state unless the reproduction is 

clearly labeled as a reproduction; in this paragraph, "reproduction” 

means a copy of an original if the copy is

(A) substantially the same as the original; and

(B) not made by the person who made the original;

(33) violating A S  08.66.010 —  08.66.090 (motor vehicle dealers);

(34) violating A S  08.66.200 —  08.66.350 (motor vehicle buyers' 

agents); .

(35) violating A S  45.63 (telephonic solicitations);

(36) violating A S  45.68 (charitable solicitations);

(37) violating A S  45.50.474 (on board promotions);

§ 4 5 .5 0 .4 7 1  A l a s k a  S t a t u t e s  S u p p l e m e n t  § 4 5 .5 0 .4 7 1
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(38) referring a person to a dentist or a dental practice that has paid 

or will pay a fee for the referral unless the person making the referral 

discloses at the time the referral is made that the dentist or dental 

practice has paid or will pay a fee based on the referral;

(3 9 )  a d v e r t is in g  that a person can receive a referral to a dentist or a 
dental practice without disclosing in the advertising that the dentist 

or dental practice to which the person is referred has paid or will pay a 

fee based on the referral if, in fact, the dentist or dental practice to 

which the person is referred has paid or will pay a fee based on the 

referral.
(40) violating A S  45.50.477(a) —  (c).
(c) The unlawful acts and practices listed in fb) of this section are in 

addition to and do not limit the types of unlawful acts and practices 

actionable at c o m m o n  law or under other state statutes.

(d ) [R ep ea led , § 21  ch 1 6 6  SLA 1 9 7 6 .] (§ 2 ch 2 4 6  S LA  1970 ; am  
§ 1 ch 53  S LA  1 97 4 ; am  § 1 ch 138 S L A  1974 ; am  § 1 ch 183 S LA  
1975 ; am  § 2 ch 1 4 6  S LA  1976 : am § 3 ch 197 SLA  1976 ; am  § 3 ch 
2 3 4  S L A  1 9 7 6 ; am § 21 ch 166  SLA  1 97 8 ; am  § 12 ch 131 SLA. 1 98 6 ; 
am  § 2  ch 59  SLA  1 9 9 0 ; am  § 3 ch 82  S L A  1990 ; am  § 1 ch 92  SLA  
1992 ; am  § 2 ch 118  S L A  1992 ; am  § 6 ch 10 SLA  199 3 ; am  § 3 ch 60 
S LA  1 9 9 3 ; am  § 4 ch 109  SLA  1994 : am  § 2  ch 22  SLA  1995 ; am  § 1 
ch 69  S LA  1995 )Revisor’s notes. — Paragraph (bX24> was enacted as (b)(23) and paragraph (b)(25) was enacted as (b)(22); renumbered in 1976. Paragraph (b)(28) was enacted as (b)(27); renumbered in 1986. Paragraphs (b)(24) and (25) were enacted as (b)(23> and (b)(22>. respectively: renumbered in 1976. Paragraph (b)(28) was enacted as (b)(27); renumbered in 1986. Paragraph (b)(30) was enacted as (b)(29): renumbered in 1990. Paragraph (b>(32) was enacted as (b)(31); renumbered in 1992, at which time "AS 45.45.400" was substituted for

"AS 45.45.410" to correct a manifest error in 5 2. ch. 118, SLA 1992. Paragraphs fo)(35) and (36) were enacted as (b)(33i and (34), respectively, renumbered in 1993. Paragraph (b)(40) was enacted as (b)(38); renumbered in 1995.Effect of amendments. — The first 1995 amendment, effective August 8. 1995, in subsection (b), added oaragraphs (38) and (39).The second 1995 amendment, effective September 3. 1995, added paiagraph fbl<40).Sec. 45.50.474. Required disclosures in promotions on board cruise ships.Cross references. — For exception for through September 29. 1995, see § 2. ch. on-shore excursions sold on board a cruise 31. SLA 1995 in the Temporary and Spe- snip. that was in effect from May 19.1995 cial Acts.Sec. 45.50.477. Use of titles relating to industrial hygiene,(a) A person may not use the title "industrial hygienist," the initials 'T.H.,” another term that includes the phrase "industrial hygiene" or similar words, or represent to the public that the person is an indus­trial hygienist, unless the person has a baccalaureate or graduate



§ 45.50.472 A l a s k a  St a t u t e s  § 45.50.474

Sec. 45.50.472. J u n k  telephone calls, (a) M aking a junk tele­

phone call without the prior written consent of the person called is 
unlawful.

T>) In this section 'junk telephone call” means a telephone call 

ma d e  for the purpose of advertising through the use of a recorded 

advertisement.

(c) The provisions of A S  45.50.4S1 —  45.50.561 apply to this sec­

tion. (§ 1 ch 17 S L A  1973)

Sec. 45.50.473. Disclosure of costs of certain telephone ser­

vices. (a) A  person m a y  not provide an alternate operator service 

without disclosing to the consumer before a charge is incurred the cost 

of the service provided by the person and the identity of the person 

providing those services. This section does not affect the power of the 

Alaska Public Utilities Commission to regulate providers of alternate 

operator services under A S  42.05 in a manner consistent with this 

section.

(b) The owner of a place where telephone business from consumers 

is aggregated, including a hotel, motel, hospital, and pay telephone 

other than a telephone utility regulated by the Alaska Public Utilities 

Commission, shall disclose a surcharge added to the cost of local or 

long distance telephone service before the service is provided. Disclo­

sure m a y  be made by posting the amount of the surcharge on or near 

the telephone instruments subject to the surcharge or by other reason­

able written or oral means.

(c) A  violation of this section constitutes an unfair or deceptive act 

or practice under A S  45.50.471. Notwithstanding A S  45.50.531(a), it 

is presumed that actual damages to the consumer are equal to the cost 

of the service provided plus S200. Additional damages must be proved.

(d) In this section, "alternate operator service” has the meaning 

given in A S  42.05.325(c). (§ 4 ch 82 S L A  1990)Cross references. — For legislative of this section, set S 1. ch. 82. SLA 1990 findings in connection with the enactment in the Temporar?- and Special Acts.
Sec. 45.50.474. Required disclosures in promotions on board 

cruise ships. A  person m a y  not conduct a promotion on board a cruise 

ship that mentions or features a business in a state port that has paid 

something of value for the purpose of having th>- business mentioned 

or featured, unless the person conducting the promotion clearly and 

fully discloses orally and in all written materials used in the promo­

tion that the featured businesses have paid to be included in the pro­

motion. A  violation of this section constitutes an unfair trade practice 

under A S  45.50.471. In this section, "cruise ship” means a ship that 

operates at least 120 days a year anywhere in the world, provides 

cruises of at least 72 hours in length for ticketed passengers, provides400



SB 130
was read the first lime and referred in llie Finance Committee.

SB 172
SENATE Hll.I. NO, 172 In lire Senate Rules Committee In request, 
entitled:

"An Act eliminating 'monte carlo' nights as an aulliori/.ed Ibim of 
charitable gaming: and providing for an effective dale."

was read the first lime and referred to the Judicialy Committee.

HOUSE JO U RN AL1848 May 4.1995

REPORTS OF STANDING ( O M M I I’ I IvlCS

I ICR 19
The Finance Committee lias considered:

HOUSF. CONCURRENT RF.SOI.UTION NO. 19 
Rc(|rics|ing the (iovernoi to diieel the Department ol Collections 
to establish a task force to study current and future department 
operations.

and recommends it be icplaced with:

CS FOR IIOUSF. CONCURRENT RESOLUTION NO. I9(FIN) 
(same title)

lire report was signed by Representative Foster. Co-chair, with the 
following individual recommendations:

Do pass (6i: Foster. Mulder. Mai tin. Parnell, Kelly. Navtuie

The following fiscal note applies to CSUC’R I9(FIN):

Fiscal note. House Finance Comtnillee. 5/4/93

I ICR 19 was leleiied lo the Rules Committee for placement on the 
calendar.

o f

IIB 109
l The Labor & Commerce Comtnillee has considered:

HOUSE BILL NO. 109
"An Act relating to telephone directory listings and solicitations."

and recommends it be replaced with:

CS FOR HOUSE BILL NO. I09(L&C)
(same title)

The report was signed by Representative Kott, Chair, with the 
following individual recommendations:

Do pass (3): Kott. Rokehcrg, Kubina, Porter, Elton

No recommendation (2): Masck, Sanders

The following fiscal note applies loCSHB I09(L&C):
Zero fiscal note. Dept, of Commerce & Economic Development, 3/4/93

HB 109 was referred to the Judiciary Committee.

SB 16
The Resources Committee has considered:

CS FOR SENATE BILL NO. I6(FIN) am 
"An Act relating to the University of Alaska and university land, 
authorizing the University of Alaska to select additional state 
public domain land, and defining net income from die University 
of Alaska’s endowment trust fund as ’university receipts’ subject 
lo prior legislative appropriation."

and recommends it be replaced with:

i j  HOUSE CS FOR CS FOR SENATE BILL NO. 16(RES)
(same title)

The report was signed by Representative Green, Co-chair, with the 
following individual recommendations:

HOUSE JOURNAL
May 4. 1993 1849
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REPRESENTATIVE PORTER commented that it was his birthday tomorrow 
and wondered what he was going to get.

Number 347

CHAIRMAN KOTT replied there would be no Labor and Commerce 
Committee meeting. Hearing no objections to Amendment 1, it was 
adopted. He added that he planned on ordering a CS and bringing 
it back before the committee on Wednesday.

Number 343

REPRESENTATIVE PCRTER stated that he wouldn't resist moving HB 
270, as amended.

Number 350

CHAIRMAN KOTT asked the committee members if they were 
comfortable with the incorporated language.

Number 253

REPRESENTATIVE ELTON said this was a straight forward amendment. 
It comes from the "ether side." He didn't have a problem with 
it.

Number 355

REPRESENTATIVE KUBINA wondered what games were being played with 
them changing the amendment. He would like to see this make it 
to the Finance Committee.

Number 360

REPRESENTATIVE PORTER made a motion to move the CSHB 270(STA) as 
amended, with accompanying fiscal notes.

Number 362

CHAIRMAN KOTT asked if there was an objection to moving the CSHB 
2 7 0 (STA) as amended. He noted the House Labor and Commerce 
Committee w i l l  work on a new CS in incorporating Amendment l. I 
would then become CSHB 270(L4C). Hearing no objection, the CSHB 

moved.

Number 369

CHAIRMAN KOTT said the committee would now readdress HB 109.

H B  109 y  T E L E P H O N E  D I R E C T O R Y  L I S T I N G / S O L T C I T A T I O N

Number 3^3 HOUSE L&CrCGMKITTEE - 3 4 -  05/01/9S



REPRESENTATIVE KAY BROWN testified that MB 109 would address 
telephone solicitations which are often an annoyance and 
intrusive. She feels the legislature has broad direction to be 
concerned about the privacy of Alaskans and to take proactive 
actions to implement that provision of the constitution. HB 109 
provides that a local exchange telephone company would be 
required to offer the opportunity to identify oneself in the 
phone book as not wishing to receive solicitations. She said on 
page 2, line 13, there is a list of actions which would not be 
covered. This includes; Calls made in response to a request cr 
inquiry by the customer who was called; calls made by a 
charitable organization, public agency or volunteer; calls 
limited to polling or soliciting the expression of ideas, 
opinions or votes; and business to business calls or people 
seeking business from prior customers. The penalty for a 
violation would be a finding of an unfair trade practice, covered 
under Title 45.50, which would only come about should the 
Attorney General get enough complaints to bring an action. The 
law would then provide for a civil fine of $5,000 per violation.

REPRESENTATIVE BROWN distributed an amendment suggested by 
General Communications, Incorporated (GCI) which would address 
concerns telemarketers have expressed. She said if they had a 
computerized list of people not interested in being called, it 
could be sorted against the other computerized list they're 
•working with. If implemented, this system would not only benefit 
the privacy of people not wishing to be contacted, but it also 
would benefit the sellers because they wouldn't be wasting their 
time calling people who don't intend to purchase in this manner.

Number 416

REPRESENTATIVE BROWN pointed out there was a federal law passed 
in 1992 or 1992, implemented by the Federal Communication 
Commission (FCC) in 1992. She does not feel this federal law has 
cut down on the amount of uninvited solicitations. She ha*-, asked, 
phone solicitors who have contacted her, and found several to be 
unaware of the federal law. They couldn't respond to items 
required by that law.

Number 428

REPRESENTATIVE KUBINA asked how telemarketers currently obtain 
lists of numbers, and if it was just from telephone books.

Number 430

REPRESENTATIVE BROWN responded she was not certain of all sources 
where such lists might be generated.

Number 437

HOUSE L&C COMMITTEE - 3 5 -  05/01/95
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>' REPRESENTATIVE KUBTNA wondered what happened if you distributed
numbers of people who didn't want to be solicited, could those 
be private numbers?

Number 441

REPRESENTATIVE BROWN stated it would not affect private or 
unlisted numbers. This was intended to be a kind of compromise 
sc that you could still have a public number listed in the 
directory, however, it would have a "dot” by the name saying 
"solicitors, don't call me." People who chose to have unlisted 
numbers would be relying on the federal law.

Number 452

CHAIRMAN XQTT asked if this affected pollsters.Number 453
REPRESENTATIVE BROWN said it did not. They are specifically 
exempted on page 2, lines 21 and 22.

N u m b e r  4 5 3

CHAIRMAN KOTT commented that he seldom watches TV, However,
—  there was a show regarding telemarketers chat caught his eye. If

you are solicited, ycu may ask to be placed on the non call list. 
As long as you have the person's name, what time it was, and a 
brief summary of what took place, it would be a violation if they 
call you again.

Number 467

REPRESENTATIVE BROWN said that is the Telephone Consumer 
Protection Act. The difficulty there is that every telemarketer 
in the country could call, each one keeping a '••eparate list.
With HB 109 you would be putting people on notice that you don't 
want these calls and it would be their burden to obtain the 
lists.

Number 475

CHAIRMAN KOTT said he didn't khow anyone who liked to be 
solicited. He asked if it would be advantageous to have the 
telephone companies put the dot next to the people who wanted to 
be called.

Number 480

REPRESENTATIVE BROWN commented this was probably more of a 
problem in urban areas where there is a big enough market to show

r HOUSE L&C CCM ITTEE -3 6 -  05/0 V 9 5



up on some computer sorting where they do it by zip code.
"You're paying for a little bit of privacy protection."

Number 43b

CHAIRMAN KOTT noted the staff had advised him he may have 
problems with the first amendment on this idea; so, he would 
withdraw that idea.

Number 490

REPRESENTATIVE RCKEBERG asked if she considered expanding the 
bill to include mail catalogs. He said he had two trees a month 
arriving at his home.

Number 496

REPRESENTATIVE ELTON asked if a religious organization was a 
charitable organization. He would hope they were not.

Number 505

REPRESENTATIVE b r o w n replied that the things prohibited if you 
had the "do not call me dot," includes people who are trying to 
get you to buy something or to make a donation. She said if the 
religious organization were soliciting donations, this would not 
be allowed. However, they could ask you to attend services.

Number 511

REPRESENTATIVE PORTER interjected there were additional 
qualifications. This doesn't allow charitable organizations to 
call out of hand. You have to be a member of the organization or 
have made a previous donation or expressed an interest.

Number 514

CHAIRMAN KOTT said he had an amendment distributed by 
Representative Brown. He would move Amendment 1, He asked if 
there were any objections. Hearing none, Amendment 1 was 
adopted. He said this would be adopted in the form of a CS at 
some point.

Number 520

REPRESENTATIVE PORTER stated he had heard the bill last year and 
wouldn't feel uncomfortable moving it, as amended.

Number 526

HOUSE L&C COMMITTEE -3 7 -  05/01/95



K0TT Sa'i'd t.Iley had a scheduling problem. In accordance 
with AS 2-1 .03,035, they could not move the bill without a f’sca’ 
note.

Number 527

REPRESENTATIVE BROWN responded they were not informed until 
Thursday afternoon the bill was going to .be heard Friday. This 
was the reason they had not requested it. They <in hav«"a fiscal 
note for last year/3 version of the legislation of HB 54, That 
fiscal note was zero.

CHAIRMAN KOTT stated he wouldn't have a problem moving HB 109 
from committee and holding it in committee until they had 
received the fiscal note. If it is other than zero he would 
bring the bill bac!c before the committee.

Number 530

REPRESENTATIVE PORTER made the motion to move CSHB 109(LSC) cut 
of committee

Number 533

CHAIRMAN KOTT asked if there were any objections to moving CSHB 
109(L&C) with the understanding it would be held in committee 
until a fiscal note was received. It would then be transmitted 
to the Chief Clerk. Hearing no objection, the motion carried.

Number 537

ADJOURNMENT

There being no further business to come before the House Labor 
and Commerce Committee, Chairman Kott adjourned the meeting at 
5:20 p.m.

HOUSE L&C COMMITTEE -3 8 - 05/01/95
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Date of Committee Action: 5 "  ̂  ~

The L A B O R  A N D  C O M M E R C E  Committee considered: M J 0 9

H O U S E  BILL NO. 109 T E L E P H O N E  D I R E C T O R Y  LISTING/SOLICITATIONS

"An Act relating to telephone directory listings and solicitations."
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Rep. Kay Drown 4/27/95

S P O N S O R  S T A T E M E N T

H B  1 0 9

A n act relating to telephone directory listings and solicitations.

The multi-billion dollar telemarketing industry has created a situation in 
which every telephone subscriber in Alaska is potentially part of a captive 
market. The rapid expansion of telemarketing has created a need for 
enhanced protection of our privacy rights.

HB 109

•  Would require telephone utilities to offer customers an opportunity to 
avoid telemarketing solicitations. In a practical and economic manner, 
resolves shortcomings in federal regulation.
This legislation would make it clear that a citizen's right to individual privacy 
includes the right to be protected from abusive or annoying misuse of 
telephones.



4/27/95 Representative Kay Brown

S E C T I O N A L  A N A L Y S I S

H B  1 0 9

An act relating lo telephone directory listin gs and solicitations. 

Section 1.

Amends AS 45.50.471(b) to add the new unlawful unwanted telephone 
solicitation provisions in AS 45.50.475. Makes a violation of the provisions 
in this bill an "unlawful, act and practice" under the unfair trade practices and 
consumer protection statute. The penalty is up to $5,000 per violation.

Section 2.
(a) makes it unlawful tc solicit by telephone if the party is identified in the 
telephone directory as a party that does not wish to receive telephone 
solicitations.

(b) local exchange telecommunications companies and companies that 
provide telephone directories shall provide for the identification in the 
directory of those parties who do not wish to be solicited by telephone.

(c) telephone subscribers shall be informed by the telecommunications 
company by inserts in billing statements or advertising in the consumer 
information pages of the directory of the availability of the "no solicitation" 
service.

(d) defines terms of the bill and makes exemptions for charitable 
organizations, opinion polling, responding to inquiries, business to business 
calls and follow ups on previous purchases.
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R e p r e s e n ta t iv e  P e te  K o t t  
A la s k a  S ta te  L e g is la tu re  
H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
S ta te  C a p i to l  (M S 3100)
J u n e a u ,  A K  9980 1 -1 1 8 2

R e : H B  109

D e a r  R e p r e s e n ta t iv e  K o tt:

G e n e ra ]  C o m m u n ic a t io n ,  In c . (G C I)  r e q u e s t s  t h a t  H B  1 09  b e  a m e n d e d  

in  o r d e r  to  f a c i l i ta te  c o m p l i a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  b i l l  t h a t  p r o h i b i t  

t e l e p h o n e  s o l i c i ta t io n  o f  a  p e r s o n  w h o  h a s  b e e n  i d e n t i f i e d  in  a  t e l e p h o n e  

d i r e c t o r y  a s  n o t  w i s h in g  to  r e c e iv e  s o l i c i ta t io n s .  T h e  a m e n d m e n t  is  n e e d e d  

b e c a u s e  t e l e p h o n e  s o l i c i to r s  d o  n o t  g e n e r a l l y  u s e  t e l e p h o n e  d i r e c t o r i e s  a s  a  

s o u r c e  o f  n u m b e r s  fo r  s o l i c i ta t io n .

In  G C I 's  c a s e ,  w e  u s e  l i s t  o f  n u m b e r s ,  in c lu d in g  r a n d o m  n u m b e r s ,  t h a t  

h a v e  b e e n  s c r e e n e d  to  r e m o v e  " d o  n o t  c a l l "  n u m b e r s .  I t  is n o t  f e a s ib le  ( n o r  

e v e n  p o s s ib le  in m a n y  c a s e s )  to  lo o k  u p  th e  n u m b e r  in  a  d i r e c to r y .  H o w e v e r ,  

i f  t h e  lo c a l  t e l e p h o n e  c o m p a n y  p r o v i d e s  a  l i s t  o f  th e  p h o n e  n u m b e r s  o f  th e  

r e s id e n t i a l  c u s to m e r s  w h o  d o  n o t  w i s h  to  r e c e iv e  s o l i c i ta t io n s ,  th e n  w e  c a n  

a d d  th o s e  n u m b e r s  to  th e  " d o  n o t  c a l l "  lis t .  T h is  p r o c e s s  is  g e n e r a l ly  h a n d l e d  

e le c t r o n i c a l ly ,  b y  c o m p u t e r s ,  s o  t h e  l i s t  s h o u l d  b e  p r o v i d e d  in  c o m p u t e r  

f o r m a t .

A c c o rd in g ly ,  C C I  r e q u e s t  t h a t  th e  b il l  b e  a m e n d e d  b y  a d d i n g  a n o t h e r  

s u b s e c t io n  to  p r o p o s e d  A S  4 5 .5 0 .4 7 5 , a s  fo l lo w s :

(c) A lo ca l e x c h a n g e  t e l e c o m m u n i c a t i o n s  c o m p a n y  s h a l l ,  u p o n  
r e q u e s t ,  p r o v i d e  to  a  p e r s o n  w h o  e n g a g e s  in  t e l e p h o n e  
s o l i c i t a t io n  a l is t  o f  a l l  t e l e p h o n e  n u m b e r s  i d e n t i f i e d  in  th e  
te le p h o n e  d i r e c to r y  a s  r e s id e n t i a l  c u s t o m e r s  w h o  d o  n o t  w is h  to

2 5 5 0  D e n a li  S t r e e t  • S u it e  1 0 0 0  • A n c h o r a g e .  A la s k a  0 9 5 0 3 - 2 7 8 1  * 9 0 ^ / 2 6 5 - 5 6 0 0
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A p r i l  2 8 , 1 9 95
C o n t in u e d . P a g e 2

receive telephone solicitations. If possible and if requested by the 
person who engages in telephone solicitation, this list shall be 
provided in computer-readable format.

Thank you for you assistance in this matter. Please feel free to contact 
me if you have any questions.

Sincerely,
GENERAL COMMUNICATION, INC.

James R. Jackson 
Regulatory Attorney

cc: Representative Kay Brown



A M E N D M E N T  

OFFERED IN THE HOUSE BY REPRESENTATIVE BROWN

TO: HB 109 

Page 1, following line 14:

Insert a new subsection to read:

"(c) A local exchange telecommunications company shall, upon 

request, provide to a person who engages in telephone solicitation a list of all 

telephone numbers identified in the telephone directory as residential 

customers who do not wish to receive telephone solicitations. If possible and 
if requested by the person who engages in telephone solicitation, this list shall 

be provided in computer-readable format."

Reletter following subsections accordingly.





» •4 ft

F I S C A L  N O T E

Dept. Affected^Revision Date: ___________________________________________
Title: * ...settlement and payment of claims for minimum BRU:
wages and overtime compensation claims..."________________________ Component:
Sponsor: House Labor and Commerce Committee___________
Requester: House Labor and Commerce Committee_______

STATE O F  ALASK A1995 LE G ISL A T IV E  SESSION B ILL N O. HB 115
Department of Law
Legal Services
Operations

COMPONENT SERIAL NO. 0093

OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

I CHANGE IN REVENUES!' I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate o f any current year (FY95) cost: $ 0.0
POSITIONS
FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)

This bill amends the Alaska Wage and Hour Act to provide in an action to recover unpaid minimum 
wages, unpaid overtime compensation, or liquidated damages, that if the employer shows to the satisfaction 
of the court that the act or omission giving rise to the action was made in good faith and that the employer 
had reasonable grounds for believing that the act or omission was not in violation of the state's minimum 
wage and overtime laws, the court may decline to award-liquidated damage^or may award an amount of 
liquidated damages less than*the amount set out in AS 23.10.1 IQ iit.

The bill further provides that an employee is entitled to liquidated damages, unless the employee,and 
the employer enter into a written settlement agreement in which the employee expresslv-waivestheriaht to 
receive liquidated damages. The waiver would have to be knowing and voluntary. The agreement would 
also have'to contain advice to the employee to consult with an attorney or with the Department of Labor 
before entering into the agreement, and it must allow the employee at least seven calendar days to consider

n  - i f f  £ ■?«lardTPrepared by: 
Division:

TC ^Richard!. Pegues, Pi
Administrative Servi

ctor

Approved by Commissioner: 
Agency: ________

Bruce M. Botelho. Attorney General

Phone: , 
Date:.
Date:

465-3672
1/27/95
1/27/95

Department of Law
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

F o r  f u r t h e r  d i s t r i b u t i o n  i n f o r m a t i o n ,  c a l l  t h e  G o v e r n o r ' 6  L e g i s l a t i v e  O f f i c e
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FISCAL NOTE

ANALYSIS CONTINUATION:
whether to accept the offer of settlement, and it must provide for a period of at least five days after the 
employee enters into the agreement in which the employeo may revoke the agreement. In essense, an 
employer and an employee would be permitted to compromise a wage claim without supervision of the court 
or the Department of Labor.

These provisions mark a departure from the way wage claims are handled in Alaska. First, current 
law provides that an employer who violates the state's minimum wage and overtime laws is liable for the 
unpaid wages and overtime, and the employer is liable for liquidated damages in an amount equal to the 
amount of unpaid minimum wages and unpoaid overtime compensation. The hill has the effect of relieving 
employers who violate minimum wage and overtime laws from liquidated damages liability and, in the 
alternative, allowing employers and employees to compromise the amount > owed to employees.

Second, employees are allowed to assign unpaid wage claims to the commissioner of labor under 
existing AS 23.10.110(b), which permits the commissioner of labor to bring the claims on behalf of 
employees. In practice, however, substantial wage claims are brought by private counsel, and the 
commissioner of labor's intervention is usually reserved for small individual wage claims and for claims 
involving precedential value that have broad impact on the state's workforce. Consequently, the provision 
allowing costs and fees for prevailing parties, where current laws provide costs and fees only for prevailing 
plaintiffs, and the provision allowing for the compromise of claims, will probably result in far fewer claims 
being handled by the private bar.

As a consequence, employees would have the option of accepting settlement offers, in addition to 
attempting to bring a claim in court through private counsel, purusing a clain^under federal wage and hour 
law, or assigning the claim td~the commissioner of labor for state action. In th is latter event, the Department 
of Law  presents the claim on behalf of the commissioner. Because the majority of substantial wage claims.") ^  
are-novvtiarrdletTby-the private bar, we cannofdetermihe whether an increase in our caseload might occur if /  
the bill discourages the private bar from handling wage and hour claims, or if the voluntary compromise I 
provisions will negate much of the current use of the private bar.

STATE OF ALASKA BILL NO. HB 115
1995 LEGISLATIVE SESSION

Page 2 of 2



Regional Office: 
415 E Streef, Suite 201 

Anchorage, Alaska 99501 
(907) 278-2722 FAX 278-6643

V  H eadquarters:
A  217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907) 586-2323 FAX 463-5515 ‘ STATE*CHAMBEROF COMMERCE

January 28, 1995

Representative Pete Kott, Chairman 

Labor and Commerce Committee 

Alaska House of Representatives 

Juneau, Alaska

RE: H B  115 Damages and Attorney Fees for Unpaid Wages 

Dear Chairman Kott:

The Alaska State Chamber of Commerce is in support of H B  115, as introduced.

A s  Alaska law n o w  stands, an employer who is in violation of the state's minimum wage and 

overtime compensation laws is automatically liable for liquidated damages, regardless of the 

circumstances.

In the federal Fair Labor Standards Act (FLSA), the court m a y  waive liquidated damages in 

whole or in part if it can be shown that the employer acted reasonably and in good faith. A n  

Alaska Supreme Court interpretation of Alaska's W a g e  and Hour Act prevents the courts and the 

Commissioner of the Alaska Department of Labor from applying this standard of fairness.

Under the provisions proposed in H B  115, employees will still be fully protected under the law, 

but the courts and the Commissioner will be allowed to consider the circumstances of a case in 

determining the awarding of liquidated damages.

The Alaska State Chamber of Commerce believes that H B  115 will bring fairness to this section 

of the law, and w e  urge passage of this legislation.

Sincerely,

Pamela Neal 

President



F I S C A L  N O T E

Revision Date: ________________________ Department Affected:________Labor__________
Title: Damages and attorney fees__________  BRU: Labor Standards & Safety_____
 for unpaid wages________________  Component: Wage & Hour____
Sponsor: House Labor & Commerce_________________________________________________
Requestor: House Labor & Commerce___________ COMPONENT SERIAL NO. 3 4 5

STATE OF ALASKA BILL NO. HB 115_____
1995 LEGISLATIVE SESSION

EXPENDITURES/REVENUES: ____________  (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FY00 FY 01
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SUPPLIES
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LAND & STRUCTURES
GRANTS, CLAIMS
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-

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
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FUND SOURCE#

FUNDING:___________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipt
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
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FULL-TIME
PART-TIME
TEMPORARY

Estimate ol current year (FY95) impact: $ None

ANALYSIS: (Attach a separate page if necossar
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D A V I S  W R I G H T  T R E M A I N E
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M E M O R A N D U M

TO: A l a s k a n  E m p l o y e r s

FR OM: P a r r y  G r o v e r

D A T E :  F e b r u a r y  9, 1994

RE: A n a l y s i s  of P r o p o s e d  H o u s e  B i l l  R e l a t i n g  to
L i q u i d a t e d  D a m a g e s  a n d  A t t o r n e y ' s  Fe e s  for M i n i m u m  
W a g e  a n d  O v e r t i m e  C o m p e n s a t i o n  C l a i m s

S e v e r a l  q u e s t i o n s  h a v e  b e e n  r a i s e d  r e g a r d i n g  the i m p a c t  of 
t h e  p r o p o s e d  H o u s e  Bill. Th i s  M e m o r a n d u m  r e s p o n d s  to t h o s e  
q u e s t i o n s :

l. If. t h e  Bill is E n a c t e d  I n t o  .Law. W o n ' t  T h a t  M a k e  It
H o r e  D i f f i c u l t  For E m p l o y e e s  a n d  F o r m e r  E m p l o y e e s  W i t h  
S m a l l  C l a i m s  t o  R e c o v e r  t h e  W a g e s  nqp. 'Tfogm?

N o . T h e  m a j o r i t y  of  small m i n i m u m  w a g e  and o v e r t i m e  c l a i ms 
a r e  c o l l e c t e d  by  t h s T A l a s k a  D e p a r t m e n t  of Labor, w a g e  and Ho u r  
Adrnirn±a'tration. S e c t i o n  3 (~e) of - the B i l l  s i m p l y  r e s t o r e s  t c T  t h e  
Comnrtssdon er-d-i-scretion t o  s e t t l e  t h o s e  c l a i m s  w i t h  o r  w i t h o u t 
l i q u i d a t e d  d a m a g e s ^  Tfie- C o m m i 3 S i o n e r  h a d  t h a t  d i s c r e t i o n  p r i o r  
t o  McKedwfT"V5~. K l i m e y  S h o e  C o r o . , 280 P . 2d 1068 (Alaska 1991). 
T h e  c o m m i s s i o n e r  is u n d e r  n o  o b l i g a t i o n  to w a i v e  o r  r e d u c e  
l i q u i d a t e d  d a m a g e s  w h e n  c o l l e c t i n g  s u c h  c l a i m s  o n  b e h a l f  of 
p r e s e n t  o r  f o r m e r  e m p l o y e e s .  T h e C o m m i s s i o n e r  m a y  a c c e p t  
a s s i g n m e n t  of c l a i m s  u p  t o  $5, DOCK ATS. . 0 5 : 230~[c).

2. If S e c t i o n  3fd1 Is E n a c t e d  Into Law. W o n ' t  It Be c o m e  It
E a s y  F o r  E m p l o y e r s  to A v o i d  P a y m e n t  of O v e r t i m e
C o m p e n s a t i o n  a n d  L i q u i d a t e d  D a m a g e s?

%

No. T h e  l i q u i d a t e d  d a m a g e s  p e n a l t y  b u i l t  i n t o  A.S. 
211.10.110(a) w i l l  r e m a i n  t h e  I a w _ o f A l a s k a . A n y  e m p l o y e r  w h o  
f a i l s  t o  p a y  m i n i m u m  w a g e s  or o v e r t i m e  c o m p e n s a t i o n  w h e n  d u e  w i l l  
b e  ;c^ciulred_tQ-make-thQ3 e  p a y m e n t s  and, in m o s t  cases, l i q u i d a t e d  
d a m a g e s, c o u r t  c o s t s a n d  a t t o r n e v s ^ f e e s  tooZ O n l y  t h o s e  
e m p l o y e r s  w h o  p r o v e  t o  t h e  ~saftrsractlonr~or the- "court t h a t  they 
a c t e d  r e a s o n a b l y  a n d  in t h e  g o o d  f a i t h  b e l i e f  t h e  m i n i m u m  w a g e  o r  
o v e r t i m e  c o m p e n s a t i o n  w a s  n o t  d u e  w i l l  be e l i g i b l e  to a v o i d  an 
a s s e s s m e n t  of l i q u i d a t e d  d a m a g e s .  • Ev e n  then, t h e  c o u r t  w i l l  ha v e

ftauKV lIK , WuiKINrtTC*
R iohawo, '.Vvjht Memo on Commonly Asked

* IWrLANO. O muun

Question" r>C-



d i s c r e t i o n  t o  a w ard p a r t i a l  or f u l l  l i q u i d a t e d  d a m a g e s ,  as  the 
c i r c u m s t a n c e s  warrant.

S e c t i o n  3(d) of the Bill is l i m i t e d  to p r i v a t e  c l a i m s  f i l e d  
in c o u r t ,  i.e., not t h o s e  e n f o r c e d  b y  t h e  C o m m i s s i o n e r . T h e  
e x p e r i e n c e  of my of f i c e  in d e f e n d i n g  c a s e s  of t h i s  t y p e  is t h a t  
t h e  t y p i c a l  p l a i n t i f f  is a s a l a r i e d ,  m i d - l e v e l  m a n a g e r  or  
s u p e r v i s o r .  T y p ical o v e r t i m e  c l a i m s  r u n  into the t e n s  of 
t h o u s a n d s  of ddlTars. MlnlmunT~waqe~~oaaes^are r a r e  in A l a s k a .

T h e  d e c i s i o n  of the A l a s k a  S u p r e m e  C o u r t  in B o b l c h  v. 
S t e v a r t . 843 P . 2d 1232 (Alaska 1992), is t y p i c a l  of p r i v a t e  
o v e r t i m e  p a y  l i t i g a t i o n  in A l a s k a  today. In t h a t  c ase, t h e  
e m p l o y e e s ,  Mr. and Mrs. Stewart, m a n a g e d  t h e  D i m o n d  M i n i - S t o r a g e  
f a c i l i t y  in A n c h o r a g e .  T h e  o w n e r s  p a i d  t h e m  o n  a s a l a r i e d  b a s i s  
a n d  t r e a t e d  t h e m  as e x e m p t  e m p l o y e e s .  T h a  S t e w a r t s  c o n v i n c e d  a 
j u r y  t h e y  w e r e  not e x e m p t  e m p l o y e e s  a n d  w e r e  e n t i t l e d  t o  o v e r t i m e  
c o m p e n s a t i o n .  T h e  ju r y  a w a r d e d  t h e  S t e w a r t s  s o m e  $ 4 5 , 1 3 3  in 
o v e r t i m e  p a y  for a t w o - y e a r  peri o d ,  w h i c h  the c o u r t  d o u b l e d  as 
m a n d a t o r y  l i q u i d a t e d  d a m a g e s  p u r s u a n t  t o  A.S. 2 3 . 1 0 . 1 1 0 ( a ) .  The 
c o u r t  a w a r d e d  a n o t h e r  $ 1 1 ,672 in p r e j u d g m e n t  i n t e r e s t  a n d  a l m o s t  
f u l l  a t t o r n e y ' s  fees t o t a l i n g  $ 5 2 , 0 6 8 .  T h e  S t e w a r t s '  t o t a l  
r e c o v e r y  e x c e e d e d  $154,000, w h i c h  t h e  S u p r e m e  C o u r t  a f f i r m e d  on 
a p p e a l .

F a c e d  w i t h  the p o t e n t i a l  of s u c h  losses, w e  b e l i e v e  
r e a s o n a b l e  e m p l o y e r s  w i l l  c o n t i n u e  t o  h a v e  v e r y  s t r o n g  i n c e n t i v e s  
t o  a b i d e  b y  the A l a s k a  W a g e  and H o u r  A c t  a n d  t o  e n t e r  i n t o  
r e a s o n a b l e  sett l e m e n t s ,  w h e r e  t h e y  a r e  p e r m i t t e d  t o  d o  so.

3. Whv_ is this a p r o b l e m  n o w ?  I s n ' t  it E n o u g h  T o  G i v e  T h e  
C o m m i s s i o n e r  D i s c r e t i o n  t o  S e t t l e  W a g e  C l a i m s ?

S e c t i o n  3(e) of the B i l l  w i l l  r e s t o r e  t h e  C o m m i s s i o n e r  to 
t h e  a u t h o r i t y  he had p r i o r  to K i n n e v  S h o e  to s e t t l e  w a g e  clai m s .  
S e c t i o n  3(e) is not s u f f i c i e n t  b y  itself, h o w e v e r ,  b e c a u s e  tha 
C o m m i s s i o n e r  h a s  j u r i s d i c t i o n  o n l y  t o  e n f o r c e  c l a i m s  u p  to_
$¥ 7 0 0  (hi— -Ma ny-T3rger~ c llTITng ~arg~~ii1:l:g a t e d  b y  t h e  p a r t i e s  i n _.the 
c o u r t !  w i t h o u t  the C o m m i s s i o n e r ' s  i n v o l v e m e n t .  S e a t i o n T ^ T e T  bf 
t h e  B i T l  d o e s  not a d d r e s s  t h o s e  c l a i m s .  -----

T h e  B i l l  al s o  is n e c e s s a r y  b e c a u s e  of the r e c e n t  u p s w i n g  in 
W a g e  a n d  H o u r  A c t  l i t i g a t i o n  in A l a s k a .  If m y  f i r m ' s  e x p e r i e n c e  
is t y p i c a l  —  and I .believe it is —  w e  p r e s e n t l y  s e e  m o r e  l a r g e  
W a g e  a n d  H o u r  A c t  c a s e s  filed e a c h  y e a r  t h a n  w a  u c o d  to s e a  in 
t h e  e n t i r e  m i d - 1 9 8 0 s .  T h e s e  c a s e s  h a v e  c o m e  i n t o  v o g u e  w i t h  the 
p l a i n t i f f ' s  bar b e c a u s e  of p o t e n t i a l l y  l a r g e  r e c o v e r i e s ,  
m a n d a t o r y  l i q u i d a t e d  dam a g e s ,  a n d  t h a  a v a i l a b i l i t y  of v i r t u a l l y  
f u l l  a t t o r n e y ' s  fees a n d  c o u r t  c o s t s .  T h e  K i n n e y  S h o e  d e c i s i o n  
e x a c e r b a t e d  this s i t u a t i o n  by d e c l a r i n g  p r i v a t e  s e t t l e m e n t s  
" v o i d . "



It s e e m s  a n o m a l o u s  for A l a s k a  l a w  t o  p e r m i t  e m p l o y e e s  to 
e n t e r  i n t o  p r i v a t e  s e t t l e m e n t s  o f  w r o n g f u l  d i s c h a r g e  a n d  
e m p l o y m e n t  d i s c r i m i n a t i o n  cases, b u t  n o t  W a g e  a n d  H o u r  A c t  cases. 
T h e  B i l l  w i l l  ha v e  the s a l u t a r y  e f f e c t  of a l l o w i n g  p r i v a t e  
s e t t l e m e n t s .  A n d  o n l y  t h o s e  e m p l o y e r s  w h o  c a n  p r o v e  to the 
s a t i s f a c t i o n  of the c o u r t  t h e y  a c t e d  r e a s o n a b l y  a n d  in g o o d  f a i t h  
w i l l  h a v e  any hope of a v o i d i n g  a n  a s s e s s m e n t  o f  f u l l  l i q u i d a t e d  
d a m a g e s .

4. H o w  Poes A l a s k a ' s  L i q u i d a t e d  D a m a g e s  s t a t u t e .  A.s.
. c o m p a r e  W i t h  t h e  L a w s  o f  O t h e r  S t a t e s ?

I h a v e  d i s c u s s e d  the l i q u i d a t e d  d a m a g e s  p r o v i s i o n  in the 
A l a s k a  W a g e  a n d  H o u r  A c t  w i t h  k n o w l e d g e a b l e  a t t o r n e y s  a n d  labor 
r e l a t i o n s  c o n s u l t a n t s  in s e v e r a l  o t h e r  s t a t e s .  T h e  s t r o n g  
c o n s e n s u s  is t h a t  A l a s k a ' s  l i q u i d a t e d  d a m a g e s  p r o v i s i o n  is m o r e  
s t r i n g e n t  t h a n  s i m i l a r  s t a t u t e s  i n  o t h e r  s t a t e s .

B y  w a y  of illustration, e a c h  of t h e  o t h e r  W e s t  C o a s t  s t a t e s  
h a s  l i q u i d a t e d  d a m a g e s  laws m o r e  l i k e  t h e  B i l l  t h a n  A l a s k a ' s  
p r e s e n t  l i q u i d a t e d  d a m a g e s  law. L i q u i d a t e d  d a m a g e s  are n o t  
m a n d a t o r y  in e v e r y  case, as t h e y  a r e  in A l a s k a ,  in t h e s e  states:

W a s h i n g t o n . W a s h i n g t o n  l a w  a l l o w s  e m p l o y e e s  t o  r e c o v e r  
l i q u i d a t e d  d a m a g e s  w h e r e  the e m p l o y e r  v i o l a t e s  i t s  o v e r t i m e  
c o m p e n s a t i o n  a c t  " w i l l f u l l y  a n d  w i t h i n  i n t e n t  t o  d e p r i v e  the 
e m p l o y e e  of a n y  p a r t  of his w a g e s . "  S e q  R C W  4 9 . 5 2 . 0 5 0 ( 1 )  & (2). 
T h e  S u p r e m e  C o u r t  of W a s h i n g t o n  h a s  i n t e r p r e t e d  t h e  w i l l f u l  
r e q u i r e m e n t  t o  m e a n  t h a t  n o n p a y m e n t  m u s t  be:

t h e  r e s u l t  of k n o w i n g  and i n t e n t i o n a l  a c t i o n  a n d  not
t h e  r e s u l t  of a bona fide d i s p u t e  as to t h e  o b l i g a t i o n

• of p a y m e n t .%
C h e l a n  C o u n t y  D e p u t y  Sheriffs' Assn. vs. c i t y  o f  A i r w a v  H e i g h t s . 
1 09 W n . 2d 282, 300, 745 P . 2d 1 (1987).

O r e g o n . In Oregon, an e m p l o y e e  m a y  r e c o v e r  l i q u i d a t e d  
d a m a g e s  for n o n - p a y m e n t  of o v e r t i m e  c o m p e n s a t i o n  a s  p r o v i d e d  
u n d e r  t h e  f e d e r a l  F a i r  L a b o r  S t a n d a r d s  A c t  ( F L S A ) . A  f o r m e r  
e m p l o y e e  m a y  r e c o v e r  tha g r e a t e r  o f  o n e  m o n t h ' s  p a y  as l i q u i d a t e d  
d a m a g e s  o r  the l i q u i d a t e d  d a m a g e s  r e c o v e r a b l e  u n d e r  the FLSA.
O R S  6 5 2 . 1 5 0 .  In e i t h e r  case, t h e  f e d e r a l  g o o d  f a i t h  and 
r e a s o n a b l e  b a s i s  d e f e n s e  is a v a i l a b l e  t o  t h e  e m p l o y e r  as is 
p r o p o s e d  in s e c t i o n  3(d) of t h a  B i l l .

C a l i f o r n i a . C a l i f o r n i a  l a w  a l s o  p e r m i t s  r e c o v e r y  of 
l i q u i d a t e d  d a m a g e s  ln w a g e  a n d  h o u r  a c t  c a s e s .  H o w e v e r ,  S e c t i o n  
1 1 9 4 . 2 ( b )  of the C a l i f o r n i a  L a b o r  C o d e  is v i r t u a l l y  i d e n t i c a l  to 
s e c t i o n  3(d) of the Bill. It p r o v i d e s  t h a t  C a l i f o r n i a  c o u r t s  m a y

-3



r e f u s e  t o  a w a r d  l i q u i d a t e d  d a m a g e s  or a w a r d  a n y  a m o u n t  u p  to full 
l i q u i d a t e d  d a m a g e s

if t h o  e m p l o y e r  d e m o n s t r a t e s  t h a t  t h e  a c t  o r  o m i s s i o n  
g i v i n g  r i s e  to t h e  a c t i o n  w a s  in g o o d  f a i t h  a n d  t h a t  
t h e  e m p l o y e r  h a d  r e a s o n a b l e  g r o u n d s  f o r  b e l i e v i n g  t h a t  
t h e  a c t  o r  o m i s s i o n  w a s  n o t  in v i o l a t i o n  o f  a n y  
p r o v i s i o n  of the L a b o r  Code.

In s h o r t ,  A l a s k a  p r e s e n t l y  t r e a t s  its e m p l o y e r s  m o r e  h a r s h l y  
t h a n  its W e s t  C o a s t  s i s t e r  s t a t e s  b y  m a k i n g  l i q u i d a t e d  d a m a g e s  
m a n d a t o r y  in e v e r y  case, r e g a r d l e s s  of t h e  c i r c u m s t a n c e s .  T h e  
B i l l  is a c o r r e c t i v e  m e a s u r e  w h i c h  w i l l  b r i n g  A l a s k a  i n t o  the 
m a i n s t r e a m  o n  the i s s u e  of l i q u i d a t e d  d a m a g e s  w i t h o u t  u n d e r m i n i n g  
t h e  s t r o n g  i n c e n t i v e s  e m p l o y e r s  h a v e  for c o m p l i a n c e  w i t h  the 
A l a s k a  W a g e  a n d  H o u r  Act.



A l a s k a  S t a t e  L e g i s l a t u r e

Senator Tim Kelly, Chair
Senator Jonn Torgerson. Vice Chair
Senator M ike M iller 
Senator Jim Duncan 
Senator Judy Saio

STATE CAPITOL , SU ITE  101 
JUNEAU . A LASKA  9 9 8 0 1 - 1 1 8 2  
PHONE  (907 ) 4 6 5 - 3 3 2 2  
FAX ( 9 0 7 ) 4 6 5 - 3 7 5 6

SENATE LABOR AND COMMERCE 
COMMITTEE

7 1 6  W  4TH. SU ITE  4 0 0  
ANCHO RA G E  AK 9 9 5 0 1 - 2 1 3 3  
P HONE  1 9 0 7 ) 2 5 8 - 8 1 3 0  
FAX ( 9 0 7 ) 2 5 0 - 4 5 2 4

S p o n s o r  S t a t e m e n t

S B  4 5 :

Damages and Attorney Fees for M inim um  Wage and Oyertime 
Compensation C laim s

SB 45 is the reintroduction of SB 340 of the Eighteenth Legislature. SB 45 
seeks to remedy four main problems with the current system of awarding punitive 
damages in claims for payment of overtime compensation or statutory minimum 
wages under the Alaska Wage and Hour Act ("AWHA"). Any employer who 
violates any provision of the AWHA is liable to an employee affected for the 
amount of unpaid minimum wages or unpaid overtime compensation, as the case 
may be, and for an additional equal amount as liquidated damages. (AS 23.10.110(a)).

Under current law, the following four problems exist: (1) The Alaska 
Supreme Court in McKeown v. Kinney Shoe Corporation, 820 P.2d 1068, (Alaska 
1991), ruled that liquidated damages are mandatory, (2) In the same decision, the 
court ruled that private settlements which do not include liquidated damages are 
invalid, (3) Only the plaintiff is allowed to recover attorney fees and costs in an 
AWHA lawsuit, and (4) The Commissioner of Labor does not have the authority to 
settle wage or overtime compensation claims.

Firstly, current Alaska law makes an employer automatically liable for 
liquidated damages if a violation of AWHA can be proven. Though this is intended 
to deter employers from violating the law, it creates an imbalance in certain 
situations. Presently, an employer who makes an honest mistake is punished as 
severely as an employer who willingly and knowingly violates the law.

SB 45 seeks to remedy this flaw' in the AWHA. SB 45, if passed, would allow 
for a complete or partial waiver of the liquidated damages requirement if it can be 
shown by the employer that action was taken in "good faith and on reasonable 
grounds." This language is almost identical to that found in the Federal Labor 
Standards Act, upon which the AWHA is based. Further, SB 45 would allow the 
Court to award liquidated damages in an amount less than required should fairness 
so require. This waiver would not apply to an action brought by the Commissioner 
of Labor.

Secondly, current law does not allow for private settlements which do not 
include a liquidated damages aware1. SB 45 encourages private, out-of-court



settlements of AWHA claims. Under SB 45, an employee would be permitted to 
waive his right to liquidated damages in a written settlement agreement with the 
employer. However, a written settlement agreement which waives liquidated 
damages must meet certain criteria which helps to ensure the protection of the 
employee. A written waiver must include the following: a knowing and voluntary 
waiver embodied in a written document, it must advise the employee to consult 
with an attorney or the Department of Labor before entering the agreement, it must 
allow the employee seven days to consider acceptance of the settlement, and it must 
allow a five day grace period in which the employee can revoke the agreement.

Thirdly, present law allows only the plaintiff to recover attorney fees and 
costs in an AWHA lawsuit. This rule is one-sided; the employer always pays. SB 45

Thirdly, present law allows only the plaintiff to recover attorney fees and 
costs in an AWHA lawsuit. This rule is one-sided. The employer always pays. SB 
45 would tackle the attorney fees problem by awarding attorney fees to the 
prevailing party. The awarding of attorney fees and costs to the prevailing party 
would help deter frivolous and meritless lawsuits-a desperately needed change in 
the status of current law.

Lastly, as it now stands, the Commissioner of Labor does not have the 
authority to settle wage or overtime compensation claims. The Kinney Shoe 
decision declared such private settlements void. SB 45 reverses current law and 
provides for the Commissioner of Labor to supervise the payment of unpaid 
minimum wage or overtime compensation claims including the settlement of such 
claims. This provision of SB 45 would help to encourage the settlement of these 
disputes outside the traditional litigation process. Further, allowing the 
Commissioner of Labor to oversee the settlement agreements will level the playing 
field for negotiations between employee and employer.

In conclusion, SB 45, if passed, will remedy the four major flaws inherent in 
the AWHA. Further, passage of SB 45 would change state law regarding liquidated 
damage awards in a way which would closely parallel existing federal law. All 
parties involved benefit from passage of SB 45. Employees remain protected from 
potential abuses by employers. Employers are afforded more flexibility if a mistake 
has been made, and the court system will become less congested by cases which are 
meritless or could have been settled privately.



<907) 465-3X67 o r 465-2-150
I'.IX  <907) 465-2029
\ la ilS tup  3101

LEGISLATIVE AFFAIRS AGENCY 
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D I V I S I O N  O F  L E G A L  S E R V I C E S

130  Seward Street. Suite 409
'iineau. Alaska 99X01-2105

M  E M O  R A N D 1 M February 7, 1995

S U B J E C T : Sectional Summary of SB 45 (State minimum wage and overtime 

compensation claims)

T O : Senator Tim Kelly, Chair

Senate Labor and Commerce Committee

F R O M : Teresa B Cramer 

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary matter, 

note that a sectional summary of a biil should not be considered an authoritative interpretation 

of the bill and the bill itself is the best statement of its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general role established 

in the statute that employers who violate the overtime wage or minimum wage requirements 

are liable for liquidated damages in the amount of the unpaid minimum wage or overtime 

compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined by court 

rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated damages or to 

award an amount less than the amount required under A S  23.10.110(a), which is amended 

by sec. 1 of this bill The court may do so if the employer shows to the satisfaction of the 

court that the employer acted in good faith and had reasonable grounds for believing that it 

was not violating the minimum wage or overtime requirements. This waiver does not apply 

to an action brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of unpaid 

minimum wage or overtime claims including settlements. Under bill sec. 4(a), subsection (e) 

applies to agreements entered into on or after the effective date of the Act

Subsection (0 permits an employee to waive the right to liquidated damages in a written 

settlement agreement with the employer. The settlement must meet standards listed in the 

subsection. Under bill sec. 4(b), subsection (0 applies to written agreements entered into on 

or after the effective date of the Act.

S e c t l o n p l  S u m m p r v



Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion above, 

sec 4(a) and (b) apply the settlement provisions to agreements entered into on or after the 

date the Act takes effect Under sec 4(c), to the extent constitutionally permitted, the rest 

of the Act applies to actions begun on or after the date the Act takes effect.

TC.Imb 

95-114 Imb

Senato r T im  K e lly
February 7. 1995
Page 2
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Q O T T S T E I N FCX5DS CO. John J. C airns, C hairm an

February 9. 1995

64] 1 A Street, Anchorage. Alaska 99518 
Ph: (907) 564-2265 FAX: (907) 564-2580

Senator Tim Kelly VIA F A X  465-3756

State Capitol 

Room 101

Juneau. Alaska 99801-1182

Re: Support of SB 45 

Dear Senator Kelly:

I wanted to let you know that we at Carrs wholeheartedly support the passage of 

SB 45. As you know , this legislation brings much needed reform to Alaska’s wage and hour 
statutes by returning to the Department of Labor the ability to supervise mutually agreeable 

settlements in wage disputes and by replacing mandatory punitive damages with a flexible 

approach that can be used by the courts to achieve fairness.

As you know, wage and hour disputes arc unique in the legal world in that the 

parties to the dispute axe prohibited from settling their differences short of final litigation. This 

results in "all or nothing” litigation when reasoned discussion and settlement is called for. SB 45 

would allow die Department of Labor or courts to supervise settlements of the parlies. Where the 

employee's interests are protected by the Department, the court and/ora private attorney, there is 

no reason to bar the parties lrom reaching a private agreement. Under the current system, the 

employer has absolutely no reason not to litigate every case to the bitter end, which is surely not a 

situaiion that promotes the welfare of employees.

The current law requires any back wage award be doupled. W e  have had 

situations where a good, reliable full time employee asks a supervisor in an entirely different 

division for temporary extra work. Although wc need the help, we have to refuse them, due to 

the overtime exposure. For example, our security department hired a woman from our 

headquarters accounting staff to wurk phones in the evening. The woman was from an immigrant 

fumily, and she wanted the extra money to help a younger brother go to college. The security 

supervisor assumed that being a different division with different facilities, supervision, duties and 

hours, no overtime was payable. He was wrong. When the temporary phone work was over, the 

employee filed an overtime claim and received double her overtime wuges. Our well-meaning 

security supervisor intended to do the employee a favor and wound up costing our company 

several thousand dollars in mandatory penalties. Results like this are siily. The courts should 

have the flexibility to waive penalties when the employer acts in good faith.

Finally, SB 45 would apply to wage and hour disputes the general rule of allowing 

a court to award attorneys’ fees to the prevailing party. The only argument I have heard against
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tJiis is that potential claimants would be scared off by the exposure. In the first place, it is unclear 

to me why a claimant who has been found by a court to have brought an unfounded claim should 

face any less risk than a defendant who must pay to defend. More importantly, 1 have been 

litigating cases for over 10 years in Alaska, and 1 have never had a potential claimant even imply 

that Rule 82 exposure deterred them from bringing 3 claim. Rule 82 does not scare anyone, 

including vexatious plaintiffs.

I urge you to support SB 45 and to move it out of committee as soon as possible.

.■l/VL'J'’

JJC/mjc



D I V I S I O N  O F  L E G A L  S E R V I C E S
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907 ) 465 -3867 o r 465-2450
FAX (907 ) 465-2029
M a il Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 14, 1995

S U B J E C T : Sectional Summary of H B  115 (State minimum wage and overtime 

compensation claims)

TO: Representative Pete Kott 

Attention: George Dozier

F R O M : Teresa B. Cramer 

Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary matter, 

note that a sectional summary of a bill should not be considered an authoritative interpretation 

of the bill and the bill itself is the best statement of its contents.

Section 1 applies the exceptions enacted in section 3 of the bill to the general rule established 

in the statute that employers who violate the overtime wage or minimum wage requirements 

are liable for liquidated damages in the amount of the unpaid minimum wage or overtime 

compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined by court 

rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated damages or to 

award an amount less than the amount required under A S  23.10.110(a), which is amended 

by sec. 1 of this bill. The court may do so if the employer shows to the satisfaction of the 

court that the employer acted in good faith and had reasonable grounds for believing that it 

was not violating the minimum wage or overtime requirements. This waiver does not apply 

to an action brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of unpaid 

min'mum wage or overtime claims including settlements, Under bill sec. 4(a), subsection (e) 

applies to agreements entered into on or after the effective date of the Act.

Subsection (f) permits an employee to waive the right to liquidated damages in a written 

settlement agreement with the employer. The settlement must meet standards listed in the 

subsection. Under bill sec. 4(b), subsection (f) applies to written agreements entered into on 

or after the effective date of the Act.



Sec. 4 addresses h o w  to apply the provisions of the Act. As noted in the discussion above, 
sec. 4(a) and (b) apply the settlement provisions to agreements entered in to  on or after the 
date the Act takes effect. Under sec. 4(c), to the extent constitutionally permitted, the rest 

of the Act applies to actions begun on or after the date the Act takes effect.

R ep resen ta tive  Pe te  K o tt
F eb ru a ry  14 , 19 95
P age  2

TC:glc 

95-141.glc
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M E M O R A N D U M

To: S e n a t o r  T i m  K e l l y

From: R o b e r t  P. B l a s c o  Ij/P
Ro b ertson, M o n a g l e  & E a s t a u g h  
5 8 6 - 3 3 4 0

D a t e :  F e b r u a r y  8, 1985

Re: S B  45

O n  J a n u a r y  30, 1995, the H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
h e a r d  t e s t i m o n y  on c o m p a n i o n  B i l l  H B  115. In  o p p o s i t i o n  t o  t h e  
p r o p o s e d  a m e n d m e n t s  in SB 45  a n d  H B  115, Mr. K e n  L e g a c k i  o f f e r e d  
c e r t a i n  l e g a l  o p i n i o n s .  T h e  f o l l o w i n g  r e s p o n s e s  t o  t h o s e  c o m m e n t s  
a r e  p r e s e n t e d  h e r e  f o r  y o u r  c o n s i d e r a t i o n .  Mr. L e g a c k i ' s  c o m m e n t s  
a r e  n u m b e r e d  w i t h  the r e s p o n s e  i m m e d i a t e l y  f o l l o w i n g .  I w e l c o m e  
a n y  q u e s t i o n s  a n d  w i l l  be  a v a i l a b l e  to a s s i s t  w i t h  p r o v i d i n g  a n y  
a d d i t i o n a l  i n f o r m a t i o n .

1. HB'45 d o e s  not a d d r e s s  W e b s t e r  v. B e c h t e l . 6 2 1  P . 2 d
890 (Alaska 1980) .

R E S P O N S E : T h e  A l a s k a  S u p r e m e  C o u r t  in W e b s t e r  v. B e c h t e l  h e l d
c h a t  the f l s a  d i d  not " p r e e m p t 0 t h e  A l a s k a  W a g e  a n d  H o u r  A c t .  
T h e r e f o r e ,  S B  45 is in a c c o r d a n c e  w i t h  t h e  W e b s t e r  d e c i s i o n  -- 
th e  l e g i s l a t u r e  m a y  b o t h  a d o p t  a W a g e  a n d  H o u r  l a w  a n d  a m e n d  
t h a t  l a w  f r o m  t i m e  to time.

2. A t t o r n e y s  f e e s  to e m p l o y e r s  a r e  s p e c i f i c a l l y  
p r o h i b i t e d  by  t h e  FLSA.



R E S P O N S E : T h i s  is i n c o r r e c t .  The FLSA m a n d a t e s  an  a w a r d  of
a t t o r n e y s  fees to p l a i n t i f f / e m p l o y e e s  "in a d d i t i o n  to a n y  
j u d g m e n t  a w a r d e d  to t h e  p l a i n t i f f  or p l a i n t i f f s . "  The F L S A  is 
s i l e n t  as  to a t t o r n e y s  tees w h e n  no j u d g m e n t  is a w a r d e d  to the 
p l a i n t i f f s .  W h e t h e r  s i l e n c e  in the f e d e r a l  law p r e c l u d e s  
a t t o r n e y s  fees to e m p l o y e r s  is a m a t t e r  of i n t e r p r e t a t i o n  -* 
it is n o t  a n  e x p r e s s  p r o h i b i t i o n  in the statute. At least one 
c o u r t  h a s  u p h e l d  a n  a w a r d  of a t t o r n e y s  fees to the e m p l o y e r  
w h e r e  t h e  e m p l o y e e  a n d  e m p l o y e r  s t i p u l a t e d  p r i o r  to trial 
t h a t  the l o s i n g  p a r t y  w o u l d  pay the fees. G o o d m a n  v. A e r o  
E n t e r p r i s e s . 469 S . 2 d  835 (Fla. App. 1985) Therefore, SB 45 
d o e s  n o t  c o n f l i c t  w i t h  a n y  e x p r e s s  p r o h i b i t i o n  in the FLSA.

3. P r i v a t e  S e t t l e m e n t s  are "specif icaXTy" p r o h i b i t e d  by 
t h e  FLSA.

R E S P O N S E : T h e  F L S A  " a u t h o r i z e s "  the D e p a r t m e n t  of L a b o r  to
" s u p e r v i s e "  full p a y m e n t  of u n p a i d  w a ges a n d  overtime. C o u r t s  \ 
h a v e  I n t e r p r e t e d  th a t  t o  m e a n  that a b s e n t  D e p a r t m e n t  ap~proval~~T 
o r  c o u r t ~ a p p r o v a l . ~an~e n p r o v e r _may._n.ot e n t e r  a s e t t l ement w i t h  | 
a i r ~ e m p X o y e e . T h e  r e a s o n  for this i n t e r p r e t a t i o n  is g e n e r a l l y - ' 
s t a t e d  to p r o t e c t  e m p l o y e e s  f r o m  o v e r r e a c h i n g  employers. SB 
4 5  i n c o r p o r a t e s  e x t e n s i v e  p r o v i s i o n s  w h i c h  e l i m i n a t e  a n y  
p o t e n t i a l  for o v e r r e a c h i n g .  Therefore, it s e ems the A l a s k a  
S u p r e m e  Court, up o n  r e v i e w  of the a m e n d m e n t s  in S B  45, w o u l d  
l o o k  t o  t h e ~ p o T T c y  a g a inst o v e r r e a c h ing a n d  if SB 4 5 p r o v i d e s  
t h a t - p r o t e c t i o n ^  the a m e n d m e n t s  should b e  proper.

I n  s u m n a r y ,  t h e  a m e n d m e n t s  sho u l d  be v i e w e d  as p r o v i d i n g  a 
f a i r n e s s  a n d  b a l a n c e  not p r e s e n t l y  e x isting in the A l a s k a  W a g e  a n d  
H o u r  law. S o lo n g  a s  t h e  g e n e r a l  p u r p o ses b e h ind the FLSA are not 
c o n t r a v e n e d , ~ ~ £ h e  l e g i s l a t u r e  is not "prohTbx t e d  fr o m  m o d i f y i n g  the 
A l a s k a  W a g e  a n d  H o u r  Act.
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January 30, 1995

R e p r e s e n t a t i v e  Pete Kott, Chairman 
H o u s e  L abor and Corns erce Committee 
C a p i t o l  B u l l i n g  
Juneau, A l a s k a

subject* ..Statement of support for H o use Bill 115 

Dear C h a i r m a n  Kott:

T e s o r o  Alaska petroleum Company supports p a s sage of hb 115. 
T h i s  bill w i l l / r e c t i f y  am anomaly t h a t •: currently, exists between 
state law • a n d ' tho Fair Labor Standards Act^ ‘ Cur r e n t  A l a s k a  Wage 
and Ho u r  l a w  provides for mandatory liquidated d a m a g e *  whan 
employers a r e  found to have arred under state l a w , . irrespective of 
t h e  circumstances.

The pro p o s e d  bill will not eliminate liquidated damages from 
future aw a r d s  made,under stato Wage and Hour/law. If passed, the 
n e w  law w o u l d  restore flexibility for the trier of facts w h e n  an 
employer has proven that its error was made in "good faith." a  
similar a p p r o a c h  16 used in the Federal Wagmjuvi H o u r  laws, as well 
as the com p a r a b l e  lavs of Californio, Oregon,- and Washington.

If you h a v e  any questions or, if we can. b e  of assistance, 
plea: e c o n t a c t  wa.. . We hope HB H 5  will be m o v e d  out of Committee 
soon m d  b e l ieve it's final passage will benefit the State.

cc: Representative Norm Rokeberg
Representative Jerry Sanders 
Representative Beverly Masek 
R e p r e s entative Kim Elton 
Representative Gene Kubina

l esoro Amicft Ptfroieun Company, p-0. So* 33®, Kenju, AIhaKa 99C11-3369 (907) 77S*t8t FAX (807) 77SS546

Thank you,

Bernie Smith /
Manager, Alaska Government Affairs
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M E M O R A N D U M

TO: A l a s k a n  E m p l o y e r s

F R O M :  P a r r y  G r o v e r

D A T E :  M a y  9, 1994

RE: C S H B  459

A n  a s s e r t i o n  h a s  b e e n  m a d e  t h a t  S e c t i o n  3(f) o f  C S H B  4 5 9  
w i l l  b e  h e l d  i n v a l i d  b e c a u s e  it a l l o w s  p r i v a t e  s e t t l e m e n t s  

w i t h o u t  c o u r t  o r  a g e n c y  s u p e r v i s i o n ,  i t  is a r g u e d  S e c t i o n  3(f) 
c o n f l i c t s  w i t h  t h e  f e d e r a l  F a i r  L a b o r  S t a n d a r d s  Act.

T h i s  a r g u m e n t  is i n c o r r e c t .  C S H B  459 is l i m i t e d  t o  c l a i m *  

fagfliighfc-imdflE t h a  A l a s k a  Hagfl ft H o a r  Act. i t  h a s  n o  e f f e c t  o n  
c l a i m s  b r o u g h t  u n d e r  t h e  f e d e r a l  act. F e d e r a l  l a v  d o e s  n o t  
p r o h i b i t  t h e  s t a t e s  f r o m  a d o p t i n g  t h e i r  'own w a g e  a n d  h o u r  l avs, 
a f "~Alaaka _haa, d o n a. F e d e r a l  l a W " d o e s  n o t  e v e n  tiquir®  f E a t ~  
s t a t e s  ad o p t ^  t h e " e a s e  e x e m p t i o n s  o r  l e g a l  s t a n d a r d s .  T h e  
s t a t e s  —  A l a s k a  i n o l u d e d  - -  a r e  f r e e  t o  s p e c i f y  w h e n  a n d  h o v  
c l a i m s  b r o u g h t  u n d e r  t h e i r  w a g e  a n d  h o u r  l a w s  m a y  b e  s e t t l e d .

s e c t i o n  3(f) o f  c s h b  4 5 9  a l l o w s  f o r  p r i v a t e  s e t t l e s e n t s  o f  
A l a a k a  w a g e  a n d  h o u r  a o t  c l a i m s .  It  h a s  n o  b e a r i n g  w h a t s o e v e r  o n  
c l a i m s  b r o u g h t  u n d e r  t h e  f e d e r a l  act. It m e r e l y  r e s t o r e s  t h e  
p r a c t i c e  o f  p r i v a t e  s e t t l e m e n t s  w h i c h  w e r e  c o m m o n  p r i o r  t o  t h e  
A l a s k a  S u p r e m e  C o u r t ' s  K i n n e y  S h o e  d e c i s i o n  in 1991, a l b e i t  w i t h  
new, s t r i n g e n t  s a f e g u a r d s  t o  i n s u r e  t h e  e m p l o y e e  u n d e r s t a n d s  w h a t  
h e  o r  s h e  is s e t t l i n g .  I t  i s  t h e  c o m p a n i o n  t o  S e c t i o n  3(e) w h i c h  
r e s t o r e s  t o  t h a  C o m m i s s i o n e r  o f  L a b o r  t h a  s a m e  s e t t l e m e n t  
a u t h o r i t y .

Kax: 1907)

BtLUVUt, WASlllKmJN • lioiXA, tnAHO • HONOtUtO, HavmU • loi ANHUI, Cu.mVMA • ftwOAND, OtUUQN
Richland, Wajnix^hjn • San 1:mnlt>c©, Caljtt* nia • S tw ru , N&ntTNCitv. • Wa*mih.;tu::. D.C.
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T IV E  F IN K E L S T E IN
T O : H B  115

1 Page 1, line 2:

2 Delete "and attorney fees"

3 Page 1, line 10, through page 2, line 6:

4 Delete all material.

5 Renumber the following bill sections accordingly.

6 Page 3, line 10:

7 Delete "sec. 3"

8 Insert"sec. 2"

9 Page 3, line 12:

10 Delete "sec. 3"

11 Insert"sec. 2"

-1-



A M E N D M E N T

O F F E R E D  I N  H O U S E  JU D IC IA R Y  BY R E P . F IN K E L S T E IN
T O : H B  115

P a g e  2 , l in e  9 , a f te r  " sh o w s" :
I n s e r t " ,  b y  c le a r  a n d  c o n v in c in g  e v id e n c e ,"



1

A M E N D M E N T

O F F E R E D  I N  H O U S E  JU D IC IA R Y  BY R E P . F IN K E L S T E IN
T O : H B  115

P a g e  2 , l in e  29
D e le te  "A  w a iv e r  m a y  n o t  b e  c o n s i d e r e d  to  b e "
I n s e r t  " W h e th e r  a  w a iv e r  is  k n o w i n g  a n d  v o l u n t a r y  d e p e n d s  o n  a l l  o f  

th e  c i r c u m s ta n c e s .  H o w e v e r ,  a  w a iv e r  is  n o t"



A M E . N J P . M E N T ,

O F F E R E D  I N  H O U S E  JU D IC IA R Y  BY R E P . F IN K E L S T E IN
T O : H B  115

P a g e  2 , l in e  15, a f te r
I n s e r t  " I g n o r a n c e  o f  t h e  l a w  d o e s  n o t  c o n s t i t u te  g o o d  f a i t h  u n d e r  th i s  

s e c t i o n ."
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C S  F O R  H O U S E  B I L L  NO. 115(JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - FIRST SESSION

B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

Offered:
Referred:

Sponsor(s): H O U S E  L A B O R  A N D  C O M M E R C E  COMMITrEE

A  BI L L

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to settlement and payment of claims for overtime compensation 

claims and to liquidated damages and attorney fees for overtime compensation 

claims."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  23.10.110(a) is amended to read:

(a) A n  employer who violates a provision of A S  23.10.060 or 23.10.065 is 

liable to an employee affected in the amount of unpaid minimum wages, or unpaid 

overtime compensation, as the case may be, and, except as provided in (d) of this 

section, in an additional equal amount as liquidated damages.

* Sec. 2. A S  23.10.110(c) is amended to read:

(c) The court in an action brought under this section shall, in addition to a 

judgment awarded to the plaintiff, allow costs of the action and, except as provided 

in (c) - (h) of this section, reasonable attorney fees to be paid by the defendant. The 

attorney fees in the case of actions brought under this section by the commissioner

-1- CSHB lls(JUD)
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sh a ll be  rem itted  by  the co m m issio n e r to the D epartm en t o f  R evenue . T h e  

c o m m iss io n e r m ay n o t be requ ired  to  pay  the filing  fee o r  o th er costs. T h e  

c o m m iss io n e r  in case  o f  su it has p o w er to  jo in  various c la im an ts  ag a in st the sam e 

e m p lo y e r  in  one cau se  o f  action .

* S e c . 3 . A S 23 .1 0 .1 1 0  is am en d ed  by  add ing  new  subsec tions to  read :

(d) In an ac tion  u n d er (a) o f  this section to  re co v er unpaid  o v ertim e 

co m p en sa tio n  o r liq u id a ted  dam ages fo r  u npaid  overtim e, i f  the  d efen d an t show s by 

c le a r  an d  co n v in c in g  ev id en ce  tha t the ac t o r  om ission g iv in g  rise  to  the ac tion  w as 

m ade in  good  faith and  that the em ployer had  reasonable g rounds fo r  believing that the 

ac t o r  o m issio n  w as no t in  v io lation  o f A S 23.10.060, the co u rt m ay  dec line  to aw ard  

liq u id a te d  dam ages o r m ay  aw ard  an am o u n t o f  liqu ida ted  d am ag es less than  the 

a m o u n t se t ou t in (a) o f  th is section.

(e ) I f  the  p la in tiff  p reva ils  in an  action  for u n p a id  o v ertim e  co m p en sa tio n  

u n d er (a) o f  this section , the cou rt shall aw ard  reasonable a tto rney  fees to  the p la in tiff  

un less  the  d efendan t show s by c lea r and  convincing  ev idence  that th e  act o r  om ission  

g iv in g  rise  to  the action w as m ade in good  faith and that the defendan t had  reasonable 

g ro u n d s  fo r  be liev in g  th a t the ac t o r om ission  was no t in v io la tion  o f  A S 23 .10 .060 , 

in  w h ich  case

(1) the  co u rt m ay aw ard  a tto rney  fees to  the p la in tiff  in acco rd an ce  

w ith  c o u r t  ru les; o r

(2) if  the defendant w ould be entitled to attorney fees if the action w ere 

su b jec t to  the standards u n d er cou rt ru le offers o f  judgm en t, the co u rt m ay no t aw ard  

a tto rn ey  fees to e ith er the p la in tiff  o r the  defendant.

( 0  I f  the d efen d an t p revails in an action  for u npaid  o v ertim e  co m p en sa tio n  

u n d er (a) o f  this section  and  had previously  m ade an o ffer o f  ju d g m en t to the  plain tiff, 

the c o u rt shall aw ard  a tto rney  fees to the  defendan t un less the p la in tiff  p ro v es to  the 

sa tis fac tio n  o f  the co u rt that the  action w as both brought and  p rosecu ted  in good faith  

and  th a t the  p lain tiff had  reasonable g rounds for believing that the ac t or om ission  was 

in v io la tio n  o f  AS 23 .10 .060 . I f  the co u rt aw ards a tto rney  fees to  the d efen d an t, the 

aw ard  shall be m ade in acco rd an ce  w ith  co u rt rule.

(g ) F ailu re  to inqu ire  into A laska  lav/ is not co n sis ten t w ith  a c la im  o f  good

WORK DRAFT WORK DRAFT WORK DRAFT
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faith under this subsection.

(h) Subsections (d) - (g) of this section do not apply to an action brought 

under this section by the commissioner.

(i) The commissioner may supervise the payment of the unpaid overtime 

compensation owing to an employee under A S  23.10.060. Payment in full in 

accordance with an agreement by an employee to settle a claim for unpaid overtime 

compensation or liquidated damages for unpaid overtime compensation constitutes a 

waiver of any right the employee may have under (a) of this section to unpaid 

overtime compensation or liquidated damages for unpaid overtime compensation.

(j) In a settlement for unpaid overtime compensation that is not supervised by 

the department or the court, an employee is entitled to liquidated damages under (a) 

of this section unless the employee and the employer enter into a written settlement 

agreement in which the employee expressly waives the right to receive liquidated 

damages. A  private written settlement agreement under this subsection is not valid 

unless submitted to the department for review. The department shall review the 

agreement and approve it if it is fair to the parties. The department shall approve or 

deny an agreement within 30 days of receipt.

* Sec. 4. A P P L I C A T I O N  O F  ACT. (a) A S  23.10.110(i), added by sec. 3 of this Act, 

applies to agreements entered into on or after the effective date of this Act.

(b) A S  23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered 

into on or after the effective date of this Act.

(c) Except as provided in (a) and (b) of this section, this Act applies to wages earned 

for hours worked on or after the effective date of this Act.

WORK DRAFT WORK DRAFT WORK DRAFT
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C S  F O R  H O U S E  BILL NO. 115(JUD)

IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

N I N E T E E N T H  L E G I S L A T U R E  - FIRST S E S S I O N

B Y  T H E  H O U S E  JUDICIARY C O M M I T T E E

Offered:
Referred:

Sponsor(s): H O U S E  L A B O R  A N D  C O M M E R C E  C O M M I T T E E

A  BILL

F O R  A N  A C T  E N T I T L E D  

" A n  Act relating to settlement and payment of claims for overtime compensation 

claims and to liquidated damages and attorney fees for overtime compensation 

claims."

B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  23.10.110(a) is amended to read:

(a) A n  employer w h o  violates a provision of A S  23.10.060 or 23.10.065 is 

liable to an employee affected in the amount of unpaid minimum wages, or unpaid 

overtime compensation, as the case may be, and, except as provided in (d) of this 

section, in an additional equal amount as liquidated damages.

* Sec. 2. A S  23.10.110(c) is amended to read:

(c) The court in an action brought under this section shall, in addition to a 

judgment awarded to the plaintiff, allow costs of the action and, except as provided 

in (e) - (h) of this section, reasonable attorney fees to be paid by the defendant. The 

attorney fees in the case of actions brought under this section by the commissioner
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shall be remitted by the commissioner to the Department of Revenue. The 

commissioner may not be required to pay the filing fee or other costs. The 

commissioner in case of suit has power to join various claimants against the same 

employer in one cause of action.

* Sec. 3. A S  23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) of this section to recover unpaid overtime 

compensation or liquidated damages for unpaid overtime, if the defendant shows by 

clear and convincing evidence that the act or omission giving rise to the action was 

made in good faith and that the employer had reasonable grounds for believing that the 

act or omission was not in violation of A S  23.10.060, the court may decline to award 

liquidated damages or m a y  award an amount of liquidated damages less than the 

amount set out in (a) of this section.

(e) If the plaintiff prevails in an action for unpaid overtime compensation 

under (a) of this section, the court shall award reasonable attorney fees to the plaintiff 

unless the defend*nt

giving rise to the action was made in good faith and that the defendant had reasonable 

grounds for believing that the act or omission was not in violation of A S  23.10.060, 

in which case the court may award attorney fees to the plaintiff in accordance with 

court rules; or 1 .. , -v

standards under court rule offers of judgment, in which case neither the plaintiff nor 

the defendant is entitled to attorney fees.

(f) If the defendant prevails in an action for unpaid overtime compensation

the court shall award attorney fees to the defendant unless the plaintiff proves to the 

satisfaction of the court that the action was both brought and prosecuted in good faith 

and that the plaintiff had reasonable grounds for believing that the act or omission was 

in violation of A S  23.10.060. If the court awards attorney fees to the defendant, the 

award shall be made in accordance with court rule.

- ■=? (g) A  person m a y  not claim that the person acted in good faith under (d) - (0

Ĵ l) shows by clear and convincing evidence that the act or omission

(2) would be entitled to attorney fees if the action were subject to the

under (a) of this section and had previously made an offer of judgment to the plaintiff,

CSHB 115(J
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of this section unless the person demonstrates having made a reasonable effort to 

determine the applicable law of this state.

(h) Subsections (d) - (g) of this section do not apply to an action brought 

under this section by the commissioner.

(i) The commissioner m a y  supervise the payment of the unpaid overtime 

compensation owing to an employee under A S  23.10.060. Payment in full in 

accordance with an agreement by an employee to settle a claim for unpaid overtime 

compensation or liquidated damages for unpaid overtime compensation constitutes a 

waiver of any right the employee may have under (a) of this section to unpaid 

overtime compensation or liquidated damages for unpaid overtime compensation.

(j) In a settlement for unpaid overtime compensation that is not supervised by 

the department or the court, an employee is entitled to liquidated damages under (a) 

of this section unless the employee and the employer enter into a written settlement 

agreement in which the employee expressly waives the right to receive liquidated 

damages. A  private written settlement agreement under this subsection is not valid 

unless submitted to the department for review. The department shall review the2, 
agreement and approve it if it is fair to the parties. \lf the department does not act 

within 30 days after receiving the agreement, t|ie agreement is considered approved,

* Sec. 4. A P P L I C A T I O N  O F  ACT. (a) A S  23.10.110(i), added by sec. 3 of this Act, 

applies to agreements entered into on or after the effective date of this Act.

(b) A S  23.10.110(j), added by sec. 3 of this Act, applies to written agreements entered 

into on or after the effective date of this Act.

(c) Except as provided in (a) and (b) of this section, this Act applies to wages earned 

for hours worked on or after the effective date of this Act

WORK D RAFT WORK DRAFT WORK DRAFT
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C H A N G E S  T O  H B  115 and SB 45 

C H A N G E  T I T L E  T O  READ:

nA n  A c t  R e l a t i n g  to S e t t l e m e n t  and Payment of Claims for O v e r t i m e  

C o m p e n s a t i o n  and to  L i q u i d a t e d  D a m a g e s  a n d  A t t o r n e y s  Fees for 

O v e r t i m e  C o m p e n s a t i o n  claims."

* Sec. 2. A S  23.10.110(c) is a m e n d e d  t o  read:

(c) T h e  c o u r t  in an a c t i o n  b r o u g h t  u n d e r  this s e c t i o n  s h a l l , 

in a d d i t i o n  to  a judgment a w a r d e d  t o  t h e  plaintiff, a l l o w  c o s t s  of 

t h e  a c t i o n  a n d , e x c e p t  as  p r o v i d e d  in fdl o f  t h i s  s e c t i o n  r 

r e a s o n a b l e  a t t o r n e y  fees to  b e  paid b y  the defendant. T h e  a t t o r n e y  

f e e s  in t h e  ca s e  of a c t i o n s  b r o u g h t  u n d e r  this s e c t i o n  b y  the 

c o m m i s s i o n e r  shall be r e m i t t e d  b y  the c o m m i s s i o n e r  to the 

D e p a r t m e n t  of Revenue. T h e  c o m m i s s i o n e r  may not b e  r e q u i r e d  t o  pay 

t h e  f i l i n g  fee or o ther costs. The c o m m i s s i o n e r  in c a s e  of suit 

h a s  p o w e r  to join v a r i o u s  c l a i m a n t s  a g a i n s t  the sa m e  e m p l o y e r  in 

o n e  c a u s e  o f  action.

* Sec. 3. AS 23.10.110 is a m e n d e d  by  ad d i n g  n e w  s u b s e c t i o n s  to 

read:

(d) In an action u n d e r  (a) of th i s  section to r e c o v e r  u n p a i d  

o v e r t i m e  compen s a t i o n ,  or l i q u i d a t e d  damages for u n p a i d  o v e r t i m e  

c o m p e n s a t i o n :

(l) if the d e f e n d a n t  s h o w s  by c l ear a n d  c o n v i n c i n g  

e v i d e n c e  t h a t  t h e  act or o m i s s i o n  g i v i n g  rise to t h e  a c t i o n  was 

m a d e  in g o o d  f a ith and t h a t  the d e f e n d a n t  h a d  r e a s o n a b l e  g r o u n d s  

f o r  b e l i e v i n g  t h a t  the act o r  o m i s s i o n  was n o t  in v i o l a t i o n  of AS 

23.10.060, t h e  c o u r t  may d e c l i n e  t o  award l i q u i d a t e d  damages, or 

m a y  a w a r d  an amount of l i q u i d a t e d  d a m a g e s  less t h a n  t h e  a m o u n t  set
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o u t  in (a) of this section?

[2) ex c e p t  as p r o v i d e d  in (3) below, if the p l a i n t i f f  

p r e v a i l s  in an action u n d e r  (a) of this section, t h e  c o u r t  m a y  

a w a r d  a t t o r n e y s  fees to t h e  p l a i n t i f f  a c c o r d i n g  to c o u r t  r u l e s  if 

t h e  d e f e n d a n t  s hows by c l e a r  and c o n v i n c i n g  e v i d e n c e  t h a t  t h e  act 

o r  o m i s s i o n  g i v i n g  rise to the a c t i o n  was m a d e  in g o o d  f a i t h  and 

t h a t  the d e f e n d a n t  had r e a s o n a b l e  g r o u n d s  for b e l i e v i n g  t h a t  the 

a c t  or o m i s s i o n  was not in v i o l a t i o n  of AS 23.10.060;

(3) if t h e  p l a i n t i f f  p r e v a i l s  in a n  a c t i o n  u n d e r  (a) of 

t h i s  s e c t i o n  but the d e f e n d a n t  in a c c o r d a n c e  w i t h  c o u r t  r u l e s

p e r t a i n i n g  to of f e r s  of j u d g m e n t  w o u l d  b e  e n t i t l e d  t o  a t t o r n e y s  

fees, n e i t h e r  the p l a i n t i f f  n o r  t h e  d e f e n d a n t  shall b e  e n t i t l e d  to 

a t t o r n e y s  fees if the d e f e n d a n t  s h o w s  b y  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e  th a t  the act o r  o m i s s i o n  g i v i n g  r i s e  to t h e  action was 

m a d e  in g o o d  faith and th a t  the d e f e n d a n t  h a d  r e a s o n a b l e  g r o u n d s  

for b e l i e v i n g  t h a t  the a c t  o r  o m i s s i o n  was n o t  in v i o l a t i o n  of AS 

23.10.060? and

(4) if the d e f e n d a n t  p r e v a i l s  in an action u n d e r  (a) of 

t h i s  s e c t i o n  a n d  p r e v i o u s l y  m a d e  an o f f e r  of jud g m e n t  in a c c o r d a n c e  

w i t h  c o u r t  rules, the c o u r t  s h all a w a r d  a t t o r n e y s  fees to  the 

d e f e n d a n t  in a c c o r d a n c e  w i t h  c o u r t  r u l e s  un l e s s  t h e  p l a i n t i f f

p r o v e s  to the s a t i s faction of the c o u r t  t h a t  the a c t i o n  w a s  b o t h  

b r o u g h t  a n d  p r o s e c u t e d  in g o o d  f a i t h  and t h a t  the p l a i n t i f f  had 

r e a s o n a b l e  g r o unds for b e l i e v i n g  t h a t  t h e  a c t  o r  o m i s s i o n  w a s  in 

v i o l a t i o n  of AS 23.10.060.

(5) F a i l u r e  to i n q u i r e  into A l a s k a  law is n o t  c o n s i s t e n t

w i t h  a c l a i m  of g o o d  faith u n d e r  t h i s  subsection.

2
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(6) T h i s  s u b s e c t i o n  does not a p p l y  t o  an a c t i o n  b r o u g h t  

u n d e r  t h i s  s e c t i o n  b y  the c o m m i s s i o n e r .

(e) [ U n c h a n g e d  fr o m  p r e s e n t  f o r m  o f  bill]

(f) I n  a s e t t l e m e n t  t h a t  is n o t  s u p e r v i s e d  b y  t h e  d e p a r t m e n t  

or court, a n  e m p l o y e e  is e n t i t l e d  t o  l i q u i d a t e d  d a m a g e s  u n d e r  (a) 

of t h i s  s e c t i o n  u n l e s s  the e m p l o y e r  and e m p l o y e e  e n t e r  i n t o  a 

w r i t t e n  s e t t l e m e n t  a g r e e m e n t  in w h i c h  t h e  e m p l o y e e  e x p r e s s l y  w a i v e s  

the r i g h t  t o  r e c e i v e  l i q u i d a t e d  damages. P r i v a t e  s e t t l e m e n t  

a g r e e m e n t s  u n d e r  this s e c t i o n  are v a l i d  o n l y  if s u b m i t t e d  t o  the 

D e p a r t m e n t  of L a b o r  for approval. T h e  d e p a r t m e n t  w i l l  a p p r o v e  or 

d e n y  an a g r e e m e n t  w i t h i n  30 d a y s  of receipt.

* Sec. 4. A P P L I C A T I O N  OF  ACT. (a) A S  2 3 . 1 0 . 1 1 0 ( e ) ,  a d d e d  b y  sec. 3 

of t h i s  Act, a p p l i e s  t o  a g r e e m e n t s  e n t e r e d  into on o r  a f t e r  the 

e f f e c t i v e  d a t e  of th i s  Act.

(b) A S  2 3 . 1 0 . 1 1 0 ( f ) ,  a d d e d  by  sec. 3 of t h i s  Act, a p p l i e s  to 

w r i t t e n  a g r e e m e n t s  e n t e r e d  into on o r  a f t e r  the e f f e c t i v e  d a t e  of 

t h i s  Act.

(a) E x c e p t  as p r o v i d e d  in (a) a n d  (b) of th i s  section, th i s  A c t  

a p p l i e s  t o  w a g e s  e a r n e d  f o r  h o u r s  w o r k e d  on or a f t e r  t h e  e f f e c t i v e  

da t e  of t h i s  Section.

95 -B/OVBffIIS.3 - 3/9/95
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A M E N D M E N T

O F F E R E D  IN  T H E  H O U S E  B Y  R E P R E S E N T A T IV E  F IN K E L S T E IN
T O : C S H B  1 1 5 (JU D ) "C " ve rs ion  dated 3 /1 4 /9 5

1 Page 1, line 2:

2 Delete "and attorney fees"

3 Page 1, line 3:

4 Delete and amending Alaska Rules of Civil Procedure 68 and 82"

5 Page 1, line 10, through page 2, line 4:

6 Delete all material.

7 Renumber the following bill sections accordingly.

8 Page 2, lines 13 - 30:

9 Delete all material.

10 Reletter the following subsections accordingly.

11 Page 2, line 31:

12 Delete "(d) - (f)"

13 Insert "(d)"

14 Page 3, line 3:

15 Delete "(d) - (g)"

16 Insert "(d) and (e)"

17 Page 3, line 19:

-1-



1 D e le te  "A S 2 3 .1 0 .1 10(i), ad d ed  by sec . 3"

2  In se r t "A S 23 .10 .110(g), ad d ed  by sec . 2"

3 P a g e  3, lin e  21:

4  D e le te  "A S 2 3 .1 0 .1 1 0 0 ), ad d ed  b y  sec . 3"

5  In se r t "A S  2 3 .1 0 .1 10(h), ad d e d  by  sec . 2"

6  P a g e  3, lin es  2 5 - 3 1 :

7  D e le te  all m ateria l.

9-LS050XU;
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Headquarters: 
217 2nd Street, Suite 201 

Juneau, Alaska 99801 
(907)586-2323 FAX 463-5515

Ant 
(907) 278 OF COMMERCE

TESTIMONY ON HB 115

Damages and Attorney Fees for Unpaid Wages

Thank you for the opportunity to provide testimony on H B  115, regarding Damages and Attorney Fees 

for Unpaid Wages. The Alaska State Chamber of C ommerce is in support of H B  115, as introduced.

M y  name is Pamela Neal, President of the Alaska State Chamber of Commerce. The State Chamber 

serves nearly seven hundred member businesses statewide w h o  provide jobs to over 80,000 employees. 

In addition, w e  represent the interests of the local Chambers of Commerce throughout Alaska on 

business and economic issues coming before the State Legislature.

As  Alaska law n o w  stands, an employer who is in violation of the state's m i n i m u m  wage and overtime 

compensation laws is automatically liable for liquidated damages, regardless of the circumstances.

In the federal Fair Labor Standards Act (FLSA), the court m a y  waive liquidated damages in whole or 

in part if it can be shown that the employer acted reasonably and in good faith. Ar, Alaska Supreme 

Court interpretation of Alaska's W a g e  and Hour Act prevents the courts and the Commissioner of the 

Alaska Department of Labor from applying this standard of fairness.

Under the provisions proposed in H B  115, employees will still be fully protected under the law, but the 

courts and the Commissioner will be allowed to consider the circumstances of a case in determining the 

awarding of liquidated damages.

The Alaska State Chamber of Commerce believes that H B  115 will bring fairness to this section of the 

law, and w e  urge passage of this legislation.
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T E S T I M O N Y  O F  K E N N E T H  W. L E G A C K I  
I N  O P P O S I T I O N  T O  H O P S E  B I L L  115 A N D  S E N A T E  B I L L  45

I. S U M M A R Y

H o u s e  Bill 115 a n d  S e n a t e  B i l l  45 a r e  v o i d  as a m a t t e r  o f  

l a w  a n d  w i l l  n o t  p a s s  j u d i c i a l  s c r u t i n y  w h e n  c h a l l e n g e d .  T h e  

p r o b l e m  w i t h  t h e s e  b i l l s  is t h a t  t h e y  c o n f l i c t  w i t h  t h e  f e d e r a l  

F a i r  L a b o r  S t a n d a r d s  A c t  (FLSA), 29 U . S . C .  §§ 20 1  e t  seq. C o u r t s  

a c r o s s  t h e  n a t i o n  ha v e  h e l d  t h a t  s t a t e s  a r e  fr e e  t o  m a k e  t h e i r  w a g e  

a n d  h o u r  la w s  m o r e  f a v o r a b l e  t o  t h e  e m p l o y e e  t h a n  t h e  FLSA. 

H o w e v e r ,  s t a t e  laws w h i c h  a r e  l e s s  f a v o r a b l e  t o  t h e  e m p l o y e e  t h a n  

t h e  F L S A  a r e  u n e n f o r c e a b l e .  H o u s e  B i l l  115 a n d  S e n a t e  B i l l  45 a r e  

d e f i c i e n t  in t h e s e  r e s p e c t s :  1) t h e y  a l l o w  a t t o r n e y  f e e s  t o

p r e v a i l i n g  e m p l o y e r s  and l i m i t  t h e  a m o u n t  o f  a t t o r n e y  fees t h a t  c a n  

b e  a w a r d e d  t o  p r e v a i l i n g  e m p l o y e e s ,  a n d  2) t h e y  p r o v i d e  f o r  p r i v a t e  

s e t t l e m e n t s .  T h e s e  d e f i c i e n c i e s  a r e  v o i d  u n d e r  t h e  FLSA.

II. B A C K G R O U N D

A. T h e  F L S A  is a P r o t e c t i v e  S t a t u t e

T h e  F a i r  L abor S t a n d a r d s  A c t  h a s  s e v e r a l  p u r p o s e s :  (1)

t o  p r o t e c t  t h e  h e a l t h  a n d  w e l l - b e i n g  o f  t h e  e m p l o y e e s  s o  t h e y  a r e  

n o t  a b u s e d  in t h e  workplace, (2) t o  c r e a t e  e m p l o y m e n t  b y  m a k i n g  

e m p l o y e r s  p a y  a p r e m i u m  for r e q u i r i n g  w o r k e r s  to w o r k  m o r e  t h a n



e i g h t  h o u r s  in a day, 40 h o u r s  in a w o r k w e e k ,  and (3) t o  e n s u r e  

f a i r  a n d  f r e e  c o m p e t i t i o n  in the m a r k e t p l a c e  by m a k i n g  s u r e  t h a t  

t h e  p l a y i n g  f i e l d  is level for all e m p l o y e r s  and that t h e y  all o b e y  

t h e  law.

T h e  n a t i o n w i d e  e n f o r c e m e n t  of t h e  FLSA is impera t i v e .  

O t h e r w i s e ,  e m p l o y e r s  w h o  are p e r m i t t e d  t o  v i o l a t e  the F L S A  

s t a n d a r d s  w i l l  h a v e  a n  u n f a i r  c o m p e t i t i v e  a d v a n t a g e  o v e r  e m p l o y e r s  

w h o  c o m p l y .  In  H o d g s o n  v. W h e a t o n  G l a s s  C o . . 446 F . 2 d  527 (3rd 

Cir. 1971) , t h e  c o u r t  held: " O n e  p u r p o s e  of the F a i r  L a b o r

S t a n d a r d s  A c t  is t h e  p r o t e c t i o n  of c o m p e t i n g  e n t e r p r i s e s  fr o m  t h e  

u n f a i r  c o m p e t i t i o n  w h i c h  w o u l d  r e s u l t  f r o m  an e m p l o y e r  u s i n g  as 

w o r k i n g  c a p i t a l  e m p l o y e e  c o m p e n s a t i o n  u n l a w f u l l y  w i t h h e l d . "  Id. 

a t  535.

T h e  F L S A  is a "floor" statute. It s e t s  n a t i o n w i d e  

m i n i m u m  s t a n d a r d s  for w a g e  a n d  h o u r  laws. The N i n t h  C i r c u i t  in 

P a c i f i c  M e r c h a n t  S h i p p i n g  A s s ' n  v. A u b r y , 918 F.2d 1409 (9th Cir. 

1990), held:

F u r t h e r ,  t h e  p u r p o s e  b e h i n d  t h e  F L S A  is to e s t a b l i s h  a 
n a t i o n a l  f l o o r  u n d e r  w h i c h  w a g e  p r o t e c t i o n s  c a n n o t  drop, 
n o t  t o  e s t a b l i s h  a b s o l u t e  u n i f o r m i t y  in m i n i m u m  w a g e  and 
o v e r t i m e  s t a n d a r d s  n a t i o n w i d e  a t  l e v e l s  e s t a b l i s h e d  in 
t h e  FLSA.

Id. a t  1425. Thus, s t a t e s  are free to  m a k e  t h e i r  w a g e  and h o u r  

s t a t u t e s  m o r e  f a v o r a b l e  to the e m p l o y e e s  than the FLSA, but not 

l e s s  f a v o r a b l e .  T o  the e x t e n t  t h a t  the p r o p o n e n t s  of t h e s e  b i l l s  

s e e k  t o  e f f e c t  l e s s  r e s t r i c t i v e  w a g e  and h o u r  laws in A l a s k a  than 

t h e  s t a n d a r d s  s e t  b y  t h e  FLSA, th e y  a r e  a s k i n g  this L e g i s l a t u r e  to 

v i o l a t e  U n i t e d  S t a t e s  c o n g r e s s i o n a l  m a n d a t e s .
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B. U n d e r  A l a s k a  Law, tha A W H A  M u a t  N o t  C o n f l i o t  
w i t h  t h e  F L S A

T h e  A l a s k a  S u p r e m e  C o u r t  a d d r e s s e d  t h e  r e l a t i o n s h i p

b e t w e e n  the A l a s k a  W a g e  a n d  H o u r  A c t  a n d  the F L S A  in W e b s t e r  v.

B e c h t e l .  I n c . . 621 P . 2 d  8 9 0  (Alaska 1980). T h e  c o u r t  h e l d  t h a t

p r o v i s i o n s  w i t h i n  t h e  A l a s k a  W a g e  and H o u r  A c t  in c o n f l i c t  w i t h  t h e

m a n d a t e s  of the F a i r  L a b o r  S t a n d a r d s  A c t  are v o i d  as a m a t t e r  of

law. T h e  W e b s t e r  c o u r t  h e ld:

[A] s t a t e  s t a t u t e  is v o i d  t o  t h e  e x t e n t  t h a t  it a c t u a l l y  
c o n f l i c t s  w i t h  t h e  v a l i d  f e d e r a l  statute. A c o n f l i c t  
w i l l  b e  found . . . w h e r e  t h e  s t a t e  "l a w  s t a n d s  as an 
o b s t a c l e  to t h e  a c c o m p l i s h m e n t  a n d  e x e c u t i o n  o f  t h e  full 
p u r p o s e s  and o b j e c t i v e s  o f  C o n g r e s s . "

Id. a t  897. T h e  c o u r t  c o n c l u d e d :  "The F e d e r a l  F a i r  L a b o r

S t a n d a r d s  A c t  p r o v i d e s  a m i n i m u m  b a s e  and t h a t  s t a t e s  c a n  g i v e

g r e a t e r  b e n e f i t s  to t h e  w o r k e r s  of t h e i r  s t a t e . "  Id. a t  899

( e m p h a s i s  a d d e d ) . 1

III. T H E  P R O V I S I O N  I N  H B  115 A N D  SB 45 F O R  A T T O R N E Y  F E E S  
T O  P R E V A I L I N G  E M P L O Y E R S  A N D  P R O H I B I T I N G  A N  A W A R D  O F  
R E A S O N A B L E  A T T O R N E Y  F E E S  T O  E M P L O Y E E S  C O N F L I C T S  W I T H  
T H E  F L 8 A  A N D  IS V O I D

U n d e r  t h e  FLSA, a n  a w a r d  of a t t o r n e y  f e e s  t o  a p r e v a i l i r g  

e m p l o y e e  is m a n d a t o r y  a n d  t h e r e  is no c o r r e s p o n d i n g  p r o v i s i o n  for 

a n  a w a r d  to p r e v a i l i n g  e m p l o y e r s .  29 U.S.C. § 216(b). In F e g l e v  

v. H i g g i n s . 19 F. 3 d  1 1 2 6  (6th Cir. 1994), t h e  c o u r t  h e l d  t h a t  the

1 T h e  c o urt r e v i e w e d  t w o  o t h e r  s t a t e  c a s e s  in r e a c h i n g  t h i s  
h o l d i n g :  G l i c k  v. S t a t e . 162 Mont. 82, 509 P . 2d 1 (Mont. 1973),
cert, d e n i e d . 414 U.S. 856, 94 S. Ct. 158 (1973), a p p e a l  a f t e r  
r e m a n d . 165 Mont. 307, 528 P . 2d 686 (1974); a n d  S t a t e  v. C o m f o r t  
Cab. I n c . . 118 N.J. S u p e r .  162, 286 A . 2d 742 (1972).
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p u r p o s e  o f  a w a r d i n g  a t t o r n e y  f e e s  t o  p r e v a i l i n g  e m p l o y e e s  is "to 

i n s u r e  e f f e c t i v e  a c c e s s  to t h e  j u d i c i a l  p r o c e s s  . . . ." Id. at 

1134. A n  " a w a r d  o f  a t t o r n e y  f e e s  h e r e  'encou r a g e f s ]  t h e  

v i n d i c a t i o n  of c o n g r e s s i o n a l l y  i d e n t i f i e d  p o l i c i e s  a n d  r i g h t s . ' "  

Id. a t  11 3 5  (c i t i n g  U n i t e d  Slate. T i l e  & C o m p o s i t i o n  Roo f e r s .  D a m p  

& W a t e r p r o o f  W o r k e r s  Ass'n. L o c a l  307 v. G  & M  R o o f i n g  & S h e e t  

M e t a l  C o . . 732 F . 2 d  495, 501 (6th Cir. 1984)). T h e  p o s s i b i l i t y  of  

h a v i n g  t o  p a y  a t t o r n e y  fees f u r t h e r s  t h e  o b j e c t i v e s  o f  the F L S A  

b e c a u s e  it " e n c o u r a g e s  e m p l o y e r  a d h e r e n c e  t o  t h e  m a n d a t e s  o f  t h e  

F L S A  in t h e  f u t u r e . "  I d . 2

P r o v i d i n g  t h a t  e m p l o y e r s  c o u l d  b e  a w a r d e d  a t t o r n e y  fees 

w o u l d  n o t  f u r t h e r  t h e  p u r p o s e  o f  t h e  FLSA. Indeed, it w o u l d  

c o n f l i c t  w i t h  t h e  FLSA, b e c a u s e  it w o u l d  " c h ill" a n  e m p l o y e e ' s  

d e s i r e  t o  v i n d i c a t e  h i s  o r  h e r  s t a t u t o r y  rights. Thus, v a l i d  s u i t s  

a g a i n s t  t r a n s g r e s s i n g  e m p l o y e r s  w o u l d  n o t  b e  p u r s u e d  b e c a u s e  o f  t h e  

f e a r  of  p o t e n t i a l  l i a b i l i t y  for a t t o r n e y  fees.

IV. P R I V A T E  S E T T L E M E N T  A G R E E M E N T S  A R E  P R O H I B I T E D  B Y  T H E  F L S A

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  in 1945 r u l e d  t h a t  

p r i v a t e  s e t t l e m e n t s  a r e  u n l a w f u l  u n d e r  t h e  FLSA. I n  B r o o k l y n  

S a v i n g s  B a n k  v. O ' N e i l . 324 U.S. 697, 65 S. Ct. 895 (1945), t h e  

C o u r t  v o i d e d  a p r i v a t e  e m p l o y e r / e m p l o y e e  s e t t l e m e n t  in w h i c h  

l i q u i d a t e d  d a m a g e s  h a d  b e e n  w a i v e d .  Id. at 714. A l l o w i n g  s u c h

2 M a n d a t o r y  a t t o r n e y  fees to e n s u r e  a c c e s s  t o  t h e  j u d i c i a l  
p r o c e s s  a n d  v i n d i c a t i o n  of c o n g r e s s i o n a l l y  i d e n t i f i e d  p o l i c y  a n d  
r i g h t s  w a s  r e c e n t l y  r e a f f i r m e d  on J a n u a r y  23, 1995, in M c K e n n o n  v. 
N a s h v i l l e  B a n n e r  P u b l i s h i n g  C o . . 1995 W L  20463 (U.S. Tenn.).
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p r i v a t e  a g r e e m e n t s  w o u l d  c o n f l i c t  w i t h  t h e  p r o t e c t i v e  p u r p o s e s  of 

t h e  F L SA:

T o  p e r m i t  a n  e m p l o y e r  to s e c u r e  a r e l e a s e  f r o m  t h e  w o r k e r  
w h o  n e e d s  h i s  w a g e s  p r o m p t l y  w i l l  t e n d  to n u l l i f y  the 
d e t e r r e n t  e f f e c t  w h i c h  C o n g r e s s  p l a i n l y  i n t e n d e d  t h a t  (29 
U . S . C .  § 216( b ) ]  s h o u l d  have.

Id. a t  7 0 9 - 7 1 0 .

T h i s  i s s u e  w a s  m o r e  r e c e n t l y  r e v i s i t e d  in L y n n 's Food 

S t o r e s ,  Inc. v. U n i t e d  S t a t e s . 679 F. 2 d  1 3 5 0  (11th Cir. 1982). In 

L y n n 1s F o o d  S t o r e s . the E l e v e n t h  C i r c u i t  h e l d  t h e r e  a r e  o n l y  t w o  

w a y s  t o  s e t t l e  w a g e  a n d  h o u r  c l a i m s  u n d e r  t h e  FLSA: 1) s u p e r v i s e d  

s e t t l e m e n t s  b y  t h e  D e p a r t m e n t  of Labor, a n d  2) c o u r t  s u p e r v i s e d  

s e t t l e m e n t s .  Id. a t  1352-53. T h i s  is b e c a u s e  e m p l o y e r s  h a v e  m o r e  

p o w e r  t h a n  e m p l o y e e s .  W i t h o u t  some k i n d  o f  s u p e r v i s e d  s e t t l e m e n t  

p r o v i s i o n ,  t h e r e  w i l l  b e  a h i g h e r  p o s s i b i l i t y  of e x t o r t i o n a t e  o r  

c o e r c e d  s e t t l e m e n t  a g r e e m e n t s .  Id.

T h e  L y n n ' s  Fo o d  S t o r e s  case p r o v i d e d  a m p l e  e v i d e n c e  of 

w h y  s e t t l e m e n t s  m u s t  be  s u p e r v i s e d .  T h e  e m p l o y e r  e n t e r e d  into 

p r i v a t e  s e t t l e m e n t s  w i t h  its e m p l o y e e s  p a y i n g  o n e - t e n t h  w h a t  was 

o wed. S o m e  e m p l o y e e s  s p o k e  n o  E n g l i s h  a n d  t h e y  w e r e  t o l d  b y  the 

e m p l o y e r  t h a t  t h e y  w e r e  e n t i t l e d  t o  n o t h i n g .  Id. a t  1354.

T h e  p r o h i b i t i o n  o n  p r i v a t e  s e t t l e m e n t  a g r e e m e n t s  u n d e r  

t h e  F L S A  w a s  d i s c u s s e d  m o s t  r e c e n t l y  b y  t h e  c o u r t  in W a l t o n  v. 

U n i t e d  C o n s u m e r s  Club. I n c . . 786 F.2d 303 (7th Cir. 1986). T h e r e  

t h e  c o u r t  r e a s o n e d  t h a t  p r i v a t e  s e t t l e m e n t s  a r e  p r o h i b i t e d  b e c a u s e  

t h e  F L S A  p r o h i b i t s  n e g o t i a t i n g  w a g e s  b e l o w  the f e d e r a l  minimum. 

T h e  c o u r t  t h e r e f o r e  c o n c l u d e d :

O n c e  t h e  [FLSA] m a k e s  it i m p o s s i b l e  t o  a g r e e  o n  the
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a m o u n t  o f  pay, it is n e c e s s a r y  t o  b a n  p r i v a t e  s e t t l e m e n t s  
of d i s p u t e s  a b o u t  pay. O t h e r w i s e  t h e  p a r t i e s *  a b i l i t y  t o  
s e t t l e  d i s p u t e s  w o u l d  a l l o w  t h e m  t o  e s t a b l i s h  s u b - m i n i m u m  
wages. C o u r t s  t h e r e f o r e  h a v e  r e f u s e d  to e n f o r c e  w h o l l y  
p r i v a t e  s e t t l e m e n t s .

I d . at 306.

T h e  p r o v i s i o n  in A l a s k a  l a w  for p r i v a t e  s e t t l e m e n t

a g r e e m e n t s  w o u l d  f r u s t r a t e  t h e  p u r p o s e s  o f  t h e  FLSA. It  w o u l d  g i v e  

e m p l o y e r s  t h e  p o w e r  t o  c o e r c e  s e t t l e m e n t  a g r e e m e n t s .  E m p l o y e e s  

w i t h  few r e s o u r c e s  w o u l d  be  at a d e c i d e d  d i s a d v a n t a g e .  T h u s ,  t h e  

p r o v i s i o n  in t h e  p r o p o s e d  l e g i s l a t i o n  for p r i v a t e  s e t t l e m e n t

a g r e e m e n t s  is at o d d s  w i t h  t h e  F L S A  a n d  t h e r e f o r e  is v o i d .  W h a t ' s  

more, if A l a s k a  e m p l o y e r s  r e l y  o n  a p r i v a t e  s e t t l e m e n t  p r o v i s i o n ,  

t h e y  m a y  find t h e m s e l v e s  e x p o s e d  to  f u r t h e r  l i a b i l i t y  u n d e r  t h e

F L S A  w h e n  the e m p l o y e e  b r i n g s  s u i t  to v o i d  t h e  s e t t l e m e n t  a g r e e m e n t

u n d e r  the h o l d i n g s  o f  L y n n’s F o o d  S t o r e s  a n d  W a l t o n . F r o m  t h e  

e m p l o y e r s '  p e r s p e c t i v e ,  it w o u l d  m a k e  s e n s e  to h a v e  t h e  s e t t l e m e n t  

s u p e r v i s e d  f r o m  t h e  b e g i n n i n g .

V. C O N C L U S I O N

T h e  A l a s k a  W a g e  a n d  H o u r  A c t  h a s  b e e n  in e x i s t e n c e  s i n c e  

1959. It is b a s e d  o n  the F a i r  L a b o r  S t a n d a r d s  Ac t .  It  g i v e s  

g r e a t e r  r i g h t s  t o  e m p l o y e e s  t h a n  t h e  F a i r  L a b o r  S t a n d a r d s  A c t  

b e c a u s e  of t h e  a b u s e s  t h a t  w e r e  w e l l - k n o w n  at  the t i m e  o f  s t a t e h o o d  

t h a t  o c c u r r e d  h e r e  in A l a ska. I n  1959, t h e r e  w a s  .cuse f o r  a n y

e m p l o y e r  not t o  f o l l o w  the m a n d a t e s  of t h e  F a i r  L a b o r  S t a n d a r d s  

Act, and now, in 1995, t h e r e  is n o  e x c u s e  for any e m p l o y e r  n o t  to  

f o l l o w  the m a n d a t e s  o f  the W a g e  a n d  H o u r  Act.
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T h e  e n a c t m e n t  o f  t h i s  p r o p o s e d  l e g i s l a t i o n  w i l l  e n c o u r a g e  

e m p l o y e r s  t o  v i o l a t e  t h e  W a g e  a n d  H o u r  A c t  in o r d e r  to g e t  a 

c o m p e t i t i v e  a d v a n t a g e  a g a i n s t  t h o s e  e m p l o y e r s  who a r e  c o m p l y i n g  

w i t h  t h e  m a n d a t e s  o f  t h e  A c t  a n d  t r e a t i n g  t h e i r  e m p l o y e e s  w i t h  

d i g n i t y  a n d  r e s p e c t .  F o r  t h o s e  e m p l o y e r s  w h o  d o  n o t  f o l l o w  the 

Act, t h e y  w i l l  g a i n  a c o m p e t i t i v e  a d v a n t a g e  b y  u s i n g  as c a p i t a l  the 

w a g e s  n o t  p a i d  u n t i l  s u c h  t i m e  as t h e y  a r e  c a u g h t .  H o d g s o n  v . 

W h e a t o n  G l a s s  C o . . 4 4 6  F . 2 d  527, 535 (3rd Cir. 1971); M a r t i n  v. 

T a n g o ' s  R e s t a u r a n t .  I n c . . 969 F . 2 d  1319, 1324 (1st Cir. 1992).

T h e r e  is a m p l e  c a s e  a u t h o r i t y  w h i c h  i n d i c a t e  t h a t  t h e s e  

b i l l s  p r o p o s e d  b y  t h e  L e g i s l a t u r e  are c o n t r a r y  t o  t h e  m a n d a t e s  of 

t h e  F a i r  L a b o r  S t a n d a r d s  A c t  a n d  w i l l  b e  d e e m e d  v o i d  a s  a m a t t e r  of 

law.
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of 1938, as Amended
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THE FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED1
(29 U.S.C. 201, et scq.)

‘This publication contains the orig inal tex t o f  the F a ir L ab o r S tandards Act o f 1938 as set fo rth  in 52 S ta t. 1060, revised 
to re flec t the changes effected by the amendments listed in this footnote , which may be found in officia l tex t a t the cited 
pages o f  the Statu tes a t Large .

This publication contains 52 S ta t. 1060, as amended by:
( 1) The Act o f  August 9, 1939 53 S tat. 1266
(2) Section 404 o f Reorganization P lan  No. I I  o f  1939 53 S tat. 1436
(3 ) Sections 3 (c )-3(f) o f the Act o f  .Time 26, 1940 54 S ta t. 615
(4) The Act o f  October 29, 1941 55 S ta t. 756
(5) Reorganization P lan  No. 2 o f 1946 60 S ta t. 1095
(6) The Po rta l-to -Po rta l A ct o f 1947 61 S tat. 84
(7) The Act o f  Ju ly  20, 1949 63 S tat. 446
(8) The F a ir  Labo r Standards Amendments o f  1949 63 Stat. 910
(9) Reorganization P lan  N o. 6 o f  1950 64 S tat. 1263
(10) The F a ir L ab o r Standards Amendments o f  1955 69 S tat. 711
(11) The American Samoa Labor S tandards Amendments o f  1956 70 S ta t. 1118
( 12) The Act o f  August 30, 1957 71 S ta t. 514
(13) The Act o f  August 25, 1958 72 S tat. 844
(14) Section 22 o f the Act o f  August 28, 1958 72 S ta t. 948
(15) The Act o f  Ju ly  12, 1960 74 S tat. 417
(16) The F a ir  Labo r Standards Amendments o f  1961 75 S tat. 65
(17) The Equal Pay Act o f  1963 77 S tat. 56
(18) The F a ir L ab o r Standards Amendments o f  1966 80 S tilt. 830
(19) Section 8 o f the Departm ent o f  T ransporta tion  Act 80  S tat. 931
(20) The Act o f  September 11, 1967, amending T itle  5 o f the U .S .C . 81 S ta t. 222
(21) Section 906  o f the Education Amendments o f  1972 86 S ta t. 235
(22) The F a ir  Lab o r Standards Amendments o f  1974 88 S ta t. 55
(23) The F a ir Labo r Standards Amendments o f  1977 91 S ta t. 1245
(24) Section 1225 o f  the Panama Canal Act o f  1979 93  S ta t. 468
(25) The F a ir Lab o r Standards Amendments o f  1985 99  S ta t. 787
(26) The Act o f  October 16, 1986 100 S ta t. 1229
(27) The F a ir L ab o r Standards .Amendments o f  1989 103 S ta t. 938
(28) Omnibus Budget Reconciliation Act o f  1990 104 S ta t. 1388-29
(29) The Act o f  November 1 5 ,19 90 104 S ta t. 2871
The o rig ina l text o f the Fail' L ab o r Standards Act o f 1938, as revised by the amendments through 1960, is set in the “ Cen­
tu ry ”  typeface. Added o r  amended language as enacted by subsequent amendments is represented by severa l d iffe ren t 
typefaces as fo llow s:

Amendment* Typcfaci; Used Public Luxe Date Enacted Statute Citation
Pre-1961 Centu ry L ight1961 Century Boldface 87-30 5/5/61 75 Stat. 65

1966 Century L ight Ita lic s 89-601 9/23/66 SO Stat. 830
1972 Century Boldface Italics 92-318 6/23/72 86 Stat. 235 at 375
1974 Century Boldface Italics 93-259 4/8/74 88 Stat. 55
1977 Helvetica Light 95-151 11/1/77 91 Stat. 1245
1985 Helvetica Boldface 99-150 11/13/85 99 Stat. 787
1 9% Helvetica Italics 99-486 10/16/86 100 Stat. 1229
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1

FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED
(29 U.S.C. 20), cl scq.)

T o prov ide fo r  the estab lishm ent o f  fa ir  labo r standards in 
em p loym ents in and a ffec ting  in te rs ta te  commerce, and 
fo r  o th e r purposes.

B e it enacted by the Senate and House o f  Representatives o f  
the Un ited S ta tes o f  A m e rica  in  Congress assembled, T ha t 
this A ct m ay be cited as the “ F a ir  L ab o r S tandards A ct o f  
1 9 3 8 .”Finding and Declaration of Policy

SEC. 2 . (a ) The Cong ress hereby finds that the ex is­
tence, in industries engaged in commerce o r  in the p ro ­
duction o f  goods fo r  commerce, o f  labo r conditions 
de trim en ta l to the m aintenance o f  the m inimum standard 
o f  liv ing  necessary fo r  hea lth , e ffic iency, and genera l 
w ell-being o f  w o rke rs  ( 1) causes commerce and the chan­
nels and instrum enta lities o f  commerce to be used Lo 
sp read and perpetuate  such lab o r conditions am ong tbe 
w orke rs  o f  the severa l States; (2 ) burdens commerce and 
the fre e  flow  o f  goods in commerce; (3 ) constitutes an un­
fa ir  m ethod o f  competition in commerce; (4 ) leads to labo r 
disputes bu rdening and obstructing  commerce and the 
fre e  flow  o f  goods in commerce; and (5 ) in te rfe res w ith 
the o rd e r ly  and fa ir  m a rke ting  o f  goods in commerce. The 
Congress further finds that the employment ofpersons 
in domestic service in households alfects commerce.

(b ) I t  is hereby dec la red to be the policy o f this Act, 
th rough the exercise by Congress o f  its power to regu la te  
com m erce am ong the severa l S ta tes and with fo re ign  na ­
tions, to co rrec t and as rap id ly  as practicab le to e lim inate 
the conditions above re fe rre d  to  in such industries 
w ithout substantia lly  cu rta iling  em p loym ent o r ea rn ing  
pow er.2

Definitions
S e c . 3 . A s used in th is A ct—
(a ) “ P e rs o n ”  means an individual, partnersh ip , associa­

tion , co rpo ra tion , business tru st, lega l rep resentative , o r  
any  organ ized g roup  o f  persons.

(b ) “ C om m erce ”  means trad e , comm erce, t ra n s ­
po rta tion , transm ission , o r  communication am ong the 
severa l S ta tes o r  between any S ta te  and any place ou t­
side th e re o f.3

(c ) “ S ta te "  means any S ta te  o f  the Un ited S tates o r  the

' A» amended by section 'i of the I'wr Labor Standards Amendments of 1949.

D istric t o f  Columbia o r  any T e rr ito ry  o r  possession o f  the 
Un ited  S tates .

(d ) "E m p lo y e r"  includes any person acting d irec tly  o r  
ind irectly  in the in te rest o f  an em p loye r in re la tion  to an 
emp loyee and includes a public agency,4 but does not 
include any lab o r organ ization (o the r than when acting 
as an em p loyer) o r  anyone acting in the capacity o f  o ffice r 
o r  agent o f  such labor organization .

(e)(1) Except as provided in paragraphs (2), (3), and (4), the term “ employee”  means any individual employed 
by an emp loyer.

(2) In the case o f an individual employed by a public 
agency, such term means—

(A) any individual employed by the Gov­
ernment o f the United States—

(i) as a civilian in the military departments (as 
defined in section 102 o f title 5, United States 
Code),

(ii) in any executive agency (as defined in section 
105 o f such title),

(iii) in any unit o f the legislative or judicial 
branch o f the Government which has positions in 
the competitive service,

(iv) in a nonappropriated fund instrumentality 
under the jurisdiction o f the Armed Forces, or

(v) in the Library o f Congress;
(B) any individual employed by the United States 

Postal Service or the Postal Rate Commission; and
(C) any individual employed by a State, political 

subdivision o f a State, or an interstate governmental 
agency, other than such an individual—

(i) who is not subject to the civil service laws o f 
the State, political subdivision, or agency which 
employs him; and

(ii) who—
(I) holds a public elective office o f that State, 

political subdivision, or agency,
(II) is selected by the holder o f such an office to 

be a member o f his personal staff,
(III) is appointed by such an officeholder to 

serve on a polieymaliing level,
(IV) is an immediate adviser to such an of­

ficeholder with respect to the constitutional or 
legal powers o f his office, or

J As amended by section 11(a) of the Fair l-il *r Standards AnivtidnntUs »d It) 19.
* Public agencies were s|*ecifieally excluded from tin* Act's coverage until tin* Fair Lal-r 

Standards Amendments nf ItMiU, when t’nngress extended coverage to "employees ol a State 
ora political subdivision thereof,employed(1)in a hospital, institution, nr schoolreferred tom 
the last sentence of subsection (r) of lias section or (2) in the operation of u railway or carrier 
referred to in such sentence • * •“
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m anufacturing and mining shall not be deemed to con­
stitute oppressive child labo r i f  and to the extent that the 
Sec re ta ry  o f  L a b o r11 determ ines that such employment is 
confined to periods which will not in te rfe re  with the ir 
schooling and to conditions which will not in te rfe re  with 
their health and well-being.

(m ) "W ag e ”  p a i ' to any employee includes the 
reasonable cost, as determ ined by the Secretary o f 
Lab o r,12 to the em p loyer o f  furn ish ing such employee with 
board, lodging, o r  o ther facilities, i f  such board, lodging, o r 
o ther facilities a re  customarily furnished by such employer 
to his employees: Ibrovided, That the cost of board, lodg­ing or other facilities shall not be included as a part of the wage paid to any employee to the extent it is exclud­ed therefrom under the terms of a bona fide collective- bargaining agreement applicable to the particular employee: Provided further, That the Secretary is authorized to determine the fair value of such board, lodging, or other facilities for defined classes of employees and in defined areas, based on average cost to the employer or to groups of employers similarly situated, or average value to groups of employees, or other appropriate measures of fair value. Such evalua­tions, where .applicable and pertinent, shall be used in lieu of actual measure of cost in determining the wage paid to any employee. In  determ ining the wage o f  a  tipped 
employee, the amount pa id  such employee by his employer 
sha ll be deemed lo  be increased on account o f  tips by an  
amount determ ined by the employer, but not by an  amount 
in excess of (1) 45 percent of the applicable minimum 
wage rate during the year beginning April 1,1990, and 
(2) 50 percent of the applicable wagu rate after March 
31, 1991,except that the amount o f  the increase on ac­
count o f  tips determ ined by the employer m ay not exceed the 
value o f  tips ac tua lly  receuied by the employee. The previous 
sentence sha ll not app ly with respect to any tipped employee 
unless (1 )  such employee has been in form ed by the employer 
o f  the p rov is ions o f  this subsection, and (2) a l l tips received 
by such employee have been reta ined by the employee, except 
that this subsection sha ll not be construed to proh ib it the 
poolin/f o f  lip s  among employees who custom arily  and  
regu la rly  receive tips.

(n ) "R e sa le ”  shall not include the sale o f  goods to be used 
in residentia l o r  fa rm  building construction, repair, o r 
maintenance: Prov ided , T hat the sale is recognized as a 
bona fide re ta il sale in the industry.13

'< 110(1.»* Ar amended t»y Reorganization Man No. 6 of 1950, set out under section 4(n>.
ia A» amended by section f> of the Fair Labor Standards Amendments of 1989, effective 

Apni I. 1990. Prior to April 1, 1990, the |K.*rcenlage amount was 40.
n 11 Section 3(d) of the Fair Lilwr Standards Amendments of 1919. (The original language 

»f section 30i) was restored by the Fair Labor Standards Amendment* of 1(966.1

(o ) H ou rs w orked .—In  determ ining fo r the purposes o f  
sections 6 and 7 tbe hours fo r  which an emp loyee is 
employed, there shall be excluded any time spent in chang­
ing clothes o r  washing a t the beginning o r  end o f  each 
workday which was excluded from  measured w orking time 
during the week involved by the express te rm s o f  o r  by 
custom o r  practice under a  bona fide collective-bargaining 
agreem ent applicable to the particu la r em p loyee.14(p) “ American vessel”  includes any vessel which is documented or numbered under the laws of the United States.(q) "Secretary”  means the Secretary of Labor.(r)(l) “ Enterprise" means the related activities per­formed (either through unified operation or common control )by any person or persons for a common business purpose, and includes all such activities whether per­formed in one or more establishments or by one or more corporate or other organizational units including departments of an establishment operated through leas­ing arrangements, but shall not include the related ac­tivities performed for such enterprise by an indepen­dent contractor. Within the meaning of this subsection, a retail or service establishment which is under in­dependent ownership shall not be deemed to be so operated or controlled as to be other than a separate and distinct enterprise by reason of any arrangement, which includes, but is not necessarily limited to, an agreement,

(A) that it will sell, or sell only, certain goods specified by a particular manufacturer, distributor, or advertiser, or
(B) that it will join with other such establishments in the same industry for the purpose of collective pur­chasing, or
(C) that it will have the exclusive right to sell the goods or use the brand name of a manufacturer, distributor, or advertiser within a specified area, or by reason of the fact that it occupies premises leased to it by a person who also leases premises to other retail or service establishments.

(2,1 For purposes of paragraph (1), the activities p e r­
form ed bi/ any  pei'son o r  persons—

(A) in  connect ion w ith the operation o f  a  hospita l, an  
in stitu t ion p r im a r i ly  engaged in  the care o f  the sick, t he 
aged, the m en ta lly  i l l  o r  defective who reside on the 
prom ises o f  such institu tion , a school f o r  m en ta lly  o r  
p h y s ic a lly  h and icapped  o r  g ifted  ch ild re n , a 
preschool, 1Belem entary o r  secondary school, o r  an  in ­
stitu tion  o f  higher education (regard less o f  whether o r  not

"A prvschuol" was (uldcd l»y ihv KducMion Amendments of 1U72.
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1
FAIR LABOR STANDARDS ACT OF 1938, AS AMENDED

(29 U.S.C. 201, et scq.)

To p rov ide fo r  the estab lishm ent o f  fa ir  labo r standards in 
em p loym ents in and a ffec ting  in te rsta te  commerce, and 
fo r o th e r purposes.

Be it enacted by the Senate and House o f  Representatives o f  
the U n ited  States o f  America, in  Congress assem bled , That 
this A ct may be cited as the " F a i r  Lab o r S tandards Act o f  
1938 .”Finding and Declaration of Policy

S e c . 2. (a ) The Congress hereby finds that the ex is­
tence, in industries engaged in commerce o r  in the p ro ­
duction o f  goods fo r  commerce, o f  labo r conditions 
detrim enta l to the maintenance o f  the m inimum standard 
o f liv ing  necessary fo r  hea lth , effic iency, and genera l 
'.veil-being o f  w orke rs ( 1) causes commerce and the chan­
nels and instrum enta lities o f  commerce to  be used to 
spread and perpetuate such lab o r conditions am ong the 
w orke rs o f  the severa l States; (2 ) burdens commerce and 
the fre e  flow  o f  goods in comm erce; (3 ) constitutes an un­
fa ir method o f  competition in commerce; (4 ) leads to labo r 
disputes burdening and obstructing  commerce and the 
free flow  o f  goods in comm erce; and (5 ) in te rfe res with 
the o rd e r ly  and fa ir m a rke ting  o f  goods in commerce. The 
Congress further finds that the employment ofpersons 
in domestic service in households affects commerce.

(b) I t  is hereby dec la red to be the policy o f  this Act, 
through the exercise by C ong ress o f  its pow er to regu la te  
commerce am ong the severa l S ta tes and w ith fo re ign na­
tions, to  co rrec t and as rap id ly  as practicab le to e lim inate 
the cond itions above re fe r re d  to in such industries 
w ithout substantia lly  cu rta ilin g  em p loym ent o r  earn ing  
pow er.2

Definitions
S e c . 3 . A s used in this A c t—
(a ) “ P e rs o n "  means an individual, partnersh ip , associa­

tion, co rpo ra tion , business tru s t, lega l rep resen ta tive , o r 
any o rgan ized  g  oup o f  persons.

(b ) “ C om m erce " means trad e , comm erce, t ra n s ­
po rta tion , transm ission , o r  communication am ong the 
severa l S ta te s  o r  between any S ta te  and any place ou t­
side th e re o f.3

(c) " S ta te ”  means any S ta te  o f  the United S ta tes o r  the

1 As amended hy i>eotlon 2 of the Fair tabor Standards Amcndmort» of 1949.

D is tric t o f  Columbia o r  any T e rr ito ry  o r  possession o f  the 
United S tates .

(d ) “ E m p lo y e r”  includes any person acting d irec tly  o r  
ind irec tly  in the in te rest o f  an em p loye r in re la tion  to an 
em p loyee and includes a public agency,4 but does not 
include any labo r organ ization (o th e r i ban when acting 
as an em p loyer) o r  anyone acting in the capacity o f  o ffice r 
o r  agen t o f  such labor organization .

(eXV Except as provided in paragraphs (2), (3), and(4), the term “ emp loyee”  means any individual employed 
by an employer.

(2) In the case o f an individual employed by a public 
ageticy, such term means—

(A) any individual employed by the Gov­
ernment o f the United States—

(i) as a civilian in the military departments (as 
defined in section 102 o f title 5, United States 
Code),

(ii) in any executive agency (as defined in section 
105 o f such title),

(iii) in any unit f  the legislative or judicial 
branch o f the Government which has positions in 
the competitive service,

(iv) in a nonappropriated fund instrumentality 
under the jurisdiction o f the Armed Forces, or

(v) in the Library o f Congress;
(B) any individual employed by the United States 

Postal Service or the Postal Rate Commission; and
(C) any individual employed by a State, political 

subdivision o f a State, or an interstate governmental 
agency, other than such an individual—

(i) who is not subject to the civil service laws o f  
the State, political subdivision, or agency which 
employs him; and

(ii) who—
(I) holds a public elective office o f that Slate, 

political subdivision, or agency,
(ID is selected by the holder o f such an office to 

be a member o f his personal staff,
(IP) is appointed by such an officeholder to 

serve on a policymaking level,
(IV) is an immediate adviser to such an of­

ficeholder with respect to the constitutional or 
legal powers o f his office, or

1 As amended by section M  of tin* Fair l«ib..r Standards Amendments o|
♦ Public agencies Were specifically excluded from the AdV on vertigo until the Fair Laln»r 

Standards Amendments of I'.MWi. when Congress extended coverage to "employees of a State 
or n political sulaiiYisiun thereof, employed (1 > in n hospital, institution, or school referred to m 
the la.it sentence nf subsection (r)nf this section, nr j ’dl in the ojH-nition of a I ail Wily nr carrier 
referred to in .such sentence * * *"
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(V)4a Is an employee in the legislative branch 
or legislative body of that State, political sub­
division, or agency and is not employed by the 
legislative library of such State, political sub­
division, or agency.

(3) For purposes o f subsection (u), such term does not 
include any individual employed by an employer engag­
ed in agriculture i f  such individual is the parent, 
spouse, child, or other member o f the employer’s im­
mediate family.5

(4)5a (A) The term “employee” does not include any 
individual who volunteers to perform services for a 
public agency which is a State, a political subdivision 
of a State, or an interstate government agency, if—

(i) the individual receives no compensation or is 
paid expenses, reasonable benefits, or a nominal 
fee to perform the services for which the in­
dividual volunteered; and

(ii) such services are not the same type of ser­
vices which the individual is employed to perform 
for such public agency.
(B) An employee of a public agency which is a 

State, political subdivision of a State, or an in­
terstate governmental agency may volunteer to per­
form services for any other State, political subdivi­
sion, or interstate governmental agency, including a 
State, political subdivision or agency with which the 
employing State, political subdivision, or agency 
has a mutual aid agreement.
( f) “ A g ricu ltu re ”  includes fa rm ing in a ll its branches and 

among o th e r things includes the cultivation and tillage o f 
the soil, dairying, the production, cultivation , grow ing, and 
harvesting o f  any agricu ltu ra l o r horticu ltu ra l commodities 
(including commodities defined as ag ricu ltu ra l com­
modities in section 15(g) o f  the A gricu ltu ra l Marketing 
Act, as amended), the ra ising o f  livestock, bees, fu r- 
I tearing anim als, o r pou ltry , and any practices (including 
any fo re s try  o r  lumbering operations) perfo rm ed by a 
fa rm er o r  on a fa rm  as an incident to o r  in conjunction with 
such fa rm ing  operations, including preparation fo r 
market, de live ry  to  storage o r  to m arke t o r  to ca rrie rs fo r 
transporta tion to m arket.

(g ) "E m p lo y ”  includes to su ffe r o r  perm it to work .

" A? added by sit I ion f► of tho Fair Labor Standards Amendments of 11*85, effective April 
15 19Kfi„
' Similar language w;i> added t<» the Aet hy the Fair Labor Standards Amendment*of 19#J. 

Tho.i* umt iidimmU also excluded from the definition of employee "any individual who is 
employed by all emp'oyer engaged in agriculture if such individual (A) is employed as a hand 
harvest laborer and is paid on a piece rate basis in an operation which has been. and is 
custonunly and generally recognized as having been, paid on a piece rate basis in the region of 
employment. (If) commutes daily from his jicrmanenl residence to the farm on which he is so
* rr.pb. cd and ((') has been employed in agriculture less than thirteen weeks during the 
i receding calendar year. These individuals are now included.

A addl'd by Hi-etion 5(a) '»f the Fair l*ai>or Standards Amendments of 1985, effective 
April 15. 19*5

(h) " In d u s try "  means a trade, business, industry , or 
other activity, or branch or group thereof, in which in­
dividuals are  gain fu lly  employed.

(i) “ G oods" means goods (including ships and marine 
equipment), wares, products, commodities, merchandise, 
o r artic les o r subjects o f  commerce o f any character, o r 
any p a rt o r  ingredient thereof, but does not include goods 
a fte r the ir delivery into the actual physical possession o f 
the u ltim ate consumer the reo f other than a  producer, 
m anufactu rer, o r  p rocessor thereof.
( j) “ Produced”  means produced, manufactured, mined, 
handled, o r in any o the r m anner worked on in any S tate ; 
and fo r the purposes o f  this Act an employee shall be 
deemed to  have been engaged in the production o f  goods i f  
such employee was employed in producing, m anufactu r­
ing, mining, handling, transporting , o r in any o the r m an­
ne r w ork ing on such goods, o r in any closely re la ted p ro ­
cess o r occupation directly essential to the production 
thereo f, in any State.®

Oc) “ S a le " o r “ se ll”  includes any sale, exchange, contract 
to sell, consignment fo r sale, shipment fo r  sale, o r o the r 

disposition.
0 ) “ Oppressive child labo r”  means a condition o f  employ­

m ent under which (1) any employee under the age o f  six­
teen years is employed by an emp loyer (o ther than a 
pa ren t o r  a person standing in place o f  a parent employing 
his own child o r  a child in his custody under the age o f  six­
teen years in an occupation o ther than m anufacturing o r 
m ining o r  an occupation found by the Secre ta ry  o f  L ab o r 
to  be pa rticu la rly  hazardous fo r the employment o f  
children between the ages o f  sixteen and eighteen years o r 
detrim enta l to the ir health o r  well-being) in any occupa­
tion ,7 o r (2) any employee between the ages o f  sixteen and 
eighteen years is employed by an emp loyer in any occupa­
tion which the Sec re ta ry  o f Labo r8 shall find and by o rd e r 
declare to be pa rticu la rly  hazardous fo r  the employment o f 
children between such ages o r  detrim ental to the ir health 
o r  well-being; but oppressive child labor shall no t be deem ­
ed to exist by v irtue o f  the employment in any occupation 
o f  any person with respect to whom the em p loyer shall 
have on file an unexpired certificate issued and held pu r­
suant to regu lations o f  the Sec re ta ry  o f Labo r9 certify ing 
that such person is above the oppressive child labor age, 
The Sec re ta ry  o f  L a b o r10 shall provide by regu lation o r  by 
o rd e r that the employment o f employees between the ages 
o f  fou rteen and sixteen years in occupations o the r than

• As amended by section 3(b) of the Fair Labor Standards Amendments of 1949.
7 As amended by section 3(c) of the Fair Labor Standards Amendments of 1949.
• Reorganization Finn No. 2 of I94G provided thnt the functions of the Children's Bureau 

and of the Chief of the Children’s Bureau under the Act as originally enacted be transferred to 
the Secretary of Labor.

• Ibid.
»• Ibid.
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m anufacturing and m ining shall not be deemed to con­
stitute oppressive child labor i f  and to the extent that the 
Secre ta ry  o f  L a b o r11 determ ines tha t such employm ent is 
confined to periods which will not in te rfe re  with their 
schooling and to conditions which will not in te rfe re  with 
the ir health and well-being.(m) ‘ W age ”  paid to any employee includes the 
reasonable cost, as determ ined by the Sec re ta ry  o f 
L ab o r,12 to the em p loyer o f  fu rn ish ing such employee with 
board, lodging, o r  o the r facilities, i f  such board, lodging, o r 
o the r facilities a re  custom arily furnished by such emp loyer 
to his employees: Provided, That the cost of board, lodg­ing or other facilities shall not be included as a part of the wage paid to any employee to the extent it is exclud­ed therefrom under the terms of a bona fide collective- bargaining agreement applicable to the particular employee: Provided further, That the Secretary is authorized to determine the fair value of such board, lodging, or other facilities for defined classes of employees and in defined areas, based on average cost to the employer or to groups of employers similarly situated, or average value to groups of employees, or other appropriate measures of fair value. Such evalua­tions, where applicable and pertinent, shall be used in lieu of actual measure of cost in determining the wage paid to any employee. I n  determ ining the wage o f  a  tipped 
employee, the amount p a id  such employee by his employer 
sh a ll be deemed to be increased on account o f  tips by an  
amount determ ined by the employer, but not by an  amount 
in excess of (1) 45 percent of the applicable minimum 
wage rate during the year beginning April 1,1990, and
(2) 50 percent of the applicable wage rate after March 
31, 1991,Uaexcept that the am ount o f  the increase on ac­
count o f  tips determ ined by the employer m ay not exceed the 
va lue o f  tips ac tua lly  received by the employee. The previous 
sentence sha ll not app ly  w ith respect to any tipped employee 
unless (1 ) such employee has been in fo rm ed by the employer 
o f  the p rov is ions o f  th is subsection, and (2) a l l  tips received 
by such employee have been reta ined by the employee, except 
that this subsecticm sha ll not be comstrued to p roh ib it the 
pooling o f  tips among employees who custom arily  and  
re g u la r ly  receive tips.

(n ) “ R esa le ”  shall no t include the sale o f  goods to  be used 
in residentia l o r fa rm  building construction, repa ir, o r  
maintenance: Provided , T hat the sale is recognized as a 
bona fide re ta il sale in the industry.13

« Ihiti.it As amended by Reorganization f'lnn No ti of iu!>0, set out under section 4(a).
As amended by section 5 of tbe Fair Labor Standards Amendments of 1989, effective 

April I, 1990. Prior lo April I, 1990. the percentage amount was 40.
11 M Section .'{(ill of the Fair l*al>or Standards Amendments of 1949. (The original language

of section 3(o) wan restored by the Fair Labor Standards Amendments of I9fi0.)

(o ) H ou rs w orked .—In  determ ining fo r  the purposes o f  
sections 6 and 7 the hours fo r  which an employee is 
employed, there shall be excluded any time spent in chang­
ing clothes o r  washing a t the beginning o r  end o f  each 
workday which was excluded from  measured w ork ing time 
during the week involved by the express te rm s o f  o r by 
custom o r  practice under a bona fide collective-bargaining 
agreem ent applicable to the particu la r employee.1,1(p) “ American vessel”  includes any vessel which is documented or numbered under the laws of the United States.(q) “ Secretary”  means the Secretary of Labor.(r)(l) “ Enterprise”  means the related activities per­formed (either through unified operation or common control)by any person or persons for a common business purpose, and includes all such activities whether per­formed in one or more establishments or by one or more corporate or other organizational units including departments of an establishment operated through leas­ing arrangements, but shall not include the related ac­tivities performed for such enterprise by an indepen­dent contractor. Within the meaning of this subsection, a retail or service establishment which is under in­dependent ownership shall not be deemed to be so operated or controlled as to be other than a separate and distinct enterprise by reason of any arrangement, which includes, but is not necessarily limited to, an agreement,

(A) that it will sell, or sell only, certain goods specified by a particular manufacturer, distributor, or advertiser, or
(B) that it will join with other such establishments in the same industry for the purpose of collective pur­chasing, or
(C) that it will have the exclusive right to sell the goods or use the brand name of a manufacturer, distributor, or advertiser within a specified area, or by reason of the fact that it occupies premises leased to it by a person who also leases premises to other retail or service establishments.

(2) For purposes of paragraph (1), the activities p e r­
form ed by any person o r  persons—

(A ) in  connection w ith the operation  o f  a  hospital, an  
institu tion  p r im a r i ly  engaged in  the care o f  the sick, the 
aged, the m en ta lly  i l l  o r  defective who reside on the 
prem ises o f  such institution , a school f o r  m enta lly o r  
p h y s ic a lly  hand icapped  o r  g ifte d  c h ild re n , a 
preschool, ̂ elementary o r  secondary school, o r  an  in ­
s titu tion  o f  h igher education (regard less o f  whether o r  not

'* "A |ir«'*ch<«ir was pililvd hy till- Kdu<‘atiori Arm-mlmi'nls of I*.172.
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such hospital, institu tion , o r  school is  operated f o r  p ro fit 
o r  not fo>' p ro fit), o r

(B ) in  connection w ith the operation o f  a  street, subur­
ban o r  in te ru rb an  electric ra ilw ay , o r  local tro lley  r<r 
motorfnis c a rr ie r , i f  the rates and services o f  such 
ra i lw a y  o r  c a r r ie r  a re  subject to regidation by a  state o r  
loca l agency (regard less o f  whether o r  not such ra ilw a y  o r  
c a r r ie r  is  public o r  p riva te  o r  operated f o r  p ro fit o r  not 
f o r  p ro fit, or

(C) in connection with the activities o f a public 
agency, sha ll be deemed to be activities perform ed for' a 
business purpose.
(s)( 1) ‘‘Enterprise engaged in commerce or in the pro­

duction of goods for commerce" means an enterprise 
that—

(A)(i) has employees engaged in commerce or in 
the production of goods for commerce, or that has 
employees handling, selling, or otherwise working 
on goods or materials that have been moved in or 
produced for commerce by any person; and

(ii) is an enterprise whose annual gross volume of 
sales made or business done is not less than 
$500,000 (exclusive of excise taxes at the retail level 
that are separately stated);16

(B) is engaged In the operation of a hospital, an in­
stitution primarily engaged in the care of the sick, 
the aged, or the mentally ill or defective who reside 
on the premises of such institution, a school for 
mentally or physically handicapped or gifted 
children, a preschool, elementary or secondary 
school, or an institution of higher education 
(regardless of whether or not such hospital, institu­
tion, or school is public or private or operated for 
profit or not for profit); or

(C) is an activity of a public agency.
(2) Any establishment that has as its only regular 

employees the owner thereof or the parent, spouse, 
child, or other member of the immediate family of such 
owner shall not be considered to be an enterprise 
engaged in commerce or in the production of goods 
for commerce or a part of such an enterprise. The 
sales of such an establishment shall not be included 
for the purpose of determining the annual gross 
volume of sales of any enterprise for the purpose of 
this subsection.

' As amviirtiil by section 3(a) *»f the Fair Laltur Standards Amendments of 1989. Prior to 
April I. 1990. the dollar volum* teat for enterprise coverage (except in the ease of an enter* 
; r.*e comprised exclusively of one or more retail or service establishments; or one engaged in 
c ^ruction or reconstruction; or one engager! in laundering, cleaning, or repairing clothing 
r fabrics; or one descrik'd in section 3(s)( I )(B) or (C)) was $2£0,000. For retail enterprises. 

The dollar volume test was $362,500. There was no dollar volume test for the other enter* prses.

( I ) "Tipped, employee”  means any employee engaged in  an  
occupation in  which he custom arily  and. re g u la r ly  receives 
more than $30 a  month in  tip s .17

iu ) "M an -day ”  means any day du ring  which an  employee 
perfo rm s any ag ric u ltu ra l labo r f o r  not less than one hour.

(v) "E lem en ta ry  school"  means a  day o r  res iden tia l 
school which provides elementary education, as determ ined 
under State law.

(w ) "Secondary school ”  means a  day o r  res iden tia l school 
which provides secondary education, as determ ined under 
Sta te  law.

(x) “Public agency” means the Government o f the 
United States; the government o f a State or political 
subdivision thereof; any agency o f the United States (in­
cluding the United States Postal Service and Postal 
Rate Commission), a State, or a political subdivision o f  
a State, or any interstate governmental agency.

Administration18
S e c . 4. (a ) There is hereby created in the Departm ent o f  

Lab o r a W age and H ou r Division which shall be under the 
direction o f  an Adm in istra tor, to  be known as the Ad­
m in istra to r o f the W age and H ou r Division (in this Act 
re fe rred  to as the “ A dm in istra to r” ). The Adm in istra tor 
shall be appointed by the President, by and with the advice 
and consent o f  the Senate, and shall receive compensation
a t the ra te  o f  $ ______ 19 a year.

Excerpts From Reorganization Plan No. 6 o f 1950, 
64 S ta t 1263 

"E xcep t as otherw ise provided [with respect to hear­
ing exam iners], there a re  hereby tran s fe rred  to the 
Secretary' o f L ab o r a ll functions o f a ll o the r o ffice rs o f  
the Departm ent o f  Labo r and a ll functions o f  all agencies 
and employees o f  such Departm ent * * *. The Sec re ta ry  
o f  L ab o r may from  time to time make such provisions as 
he shall deem app ropria te authorizing the perfo rm ance 
by any o the r o ffice r, o r by any agency o r  employee, o f  
the D epartm ent o f  Lab o r o f  any function o f  the 
Secretary , including any function trans fe rred  to the 
Secre ta ry  by the provisions o f  this reorganization p lan ."
(b) The Sec re ta ry  o f  L ab o r20 may, subject to the civil se r­

vice laws, appoint such employees as he deems necessary 
to ca rry  ou t his functions and duties under this Act and 
shall fix  their compensation in accordance with the

*T As amended by section r,(n) of the Fair Labor Standards Amendment* of 1977, effective 
January 1, 1978. Prior to January 1. 1978. the dollar amount was $20.

«• Heading revised *o reflect changes made by Reorganization Plan No. li of 1950.
»» Pur5u.1nf.to ft U.;\< , 5316, the Administrator of the Wage nnd Hour Division is classified 

under Le' ol V of the Executive Schedule, for which the nr nual rate of basic pay is determined 
Under 2 U.S.C. Chapter I I ,  as adjusted by 5 U.S.C. 5318.

JU As amended by section 404 of Reorganization Pltn No. II of 1939 (53 Stat. 1436) nnd by 
Reorganization Plan No. 6 of 1959(64 Slat.1263).
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Classification Act o f  1 9 4 9 21 as amended. The S ec re ta ry22 
may establish and utilize such regional, local, o r  o ther 
agencies, and utilize such vo lun ta ry  and uncompensated 
services, as may from  tim e to  time be needed. A ttorneys 
appointed under this section m ay appear fo r  and represent 
the Sec re ta ry23 in any litigation , but a ll such litigation shall 
be subject to the direction and contro l o f  the A tto rney 
Genera l. In  the appointment, selection, classification, and 
prom otion o f  o ffice rs and employees o f the S ec re ta ry ,24 no 
political test o r  qualification shall be perm itted o r  given 
consideration, but a ll such appointments and prom otions 
shall be given and made on the basis o f m erit and efficien­
cy.

(c) The principal o ffice o f  the S ec re ta ry26 shall be in the 
D istric t o f  Columbia, but he o r his duly authorized 
representative may exercise any o r a ll o f his powers in any 
place.

(d y i/T h e  S ec re ta ry26 shall subm it annually in January  a 
rep o rt to  the Congress covering his activities fo r the 
preceding yea r and including such in form ation , data, and 
recommendations fo r  fu rth e r legislation in connection with 
the m atte rs covered by this A ct as he may find advisable. 
Such rep o rt shall contain an evaluation and appraisa l by 
the Secre ta ry  o f  the m inimum wages and overtime 
coverage established by this Act, together with his recom ­
mendations to the Congress. In  making such evaluation 
and appraisa l, the S ec re ta ry  shall take into consideration 
any changes which may have occurred in the cost o f  living 
and in productivity and the level o f  wages in m anufactur­
ing, the ability o f  emp loyers to  absorb wage increases, and 
such o th e r factors as he m ay deem pertinent.27 Such 
report shall also include a summary o f the special cer­
tificates issued under section 14(b).

(2) The Secretary shall conduct studies on the 
justification or lack thereof for each o f the special ex­
emptions set forth in section 13 o f this Act, and the ex- 
tent to which such exemptions apply to employees o f 
establishments described in subsection (g) o f such sec­
tion and the economic effects o f the application o f such 
exemptions to such employees. The Secretary shall sub­
mit a report o f  his findings and recommendations to the 
Congress with respect to the studies conducted under 
this paragraph not later than January 1, 1976.

*' As amended by section 1104 of the Act of October 2d. 194'J (lid Stat. 972). 
u Sec footnote 20.” Ibid.
•* Ibid.

As amended by Reorganization Plun No. 6 of |yhO.
»• Ibid.

Section 2 of the Fair Libor Standard* Amendment* of l'jw

(3) The Secretary shall conduct a continuing study on 
means to prevent curtailment o f employment oppor­
tunities for manpower groups which have had 
historically high incidences o f unemployment (such as 
disadvantaged minorities, youth, elderly, and such 
other groups as the Secretary may designate). The first 
report o f the results o f such study shall be transmitted 
to the Congress not later than one year after the effec­
tive date o f the Fair Labor Standards Amendments o f 
1974. Subsequent reports on such study shall be 
transmitted to the Congress at two-year intervals after 
such effective date. Each such report shall include sug­
gestions respecting the Secretary’s authority under sec­
tion 14 o f this Act.(c) Whenever the Secretary has reason to believe that in any industry under this Act the competition of foreign producers in United States markets or in markets abroad, or both, has resulted, or is likely to result, in increased unemployment in the United States, he shall undertake an investigation to gain full informa­tion with respect to the matter. If he determines such increased unemployment has in fact resulted, or is in fact likely to result, from such competition, he shall make a full and complete report of his findings and determinations to the President and to the Congress: 
Provided, That he may also include in such report infor­mation on the increased employment resulting from ad­ditional exports in any industry under this Act as he may determine to be pertinent to such report.

(f) The Secretary is authorised to enter into an agree­
ment with the Librarian o f Congress with respect to in­
dividuals employed in the Library o f Congress lo pro­
vide for the carrying out o f the Secretary’s functions 
under this Act with respect to such individuals. Not­
withstanding any other provision o f this Act. or any 
other law, the C ivil Service C om m ission28 is 
authorized to administer the provisions o f this Act with 
respect to any individual employed by the United States 
(other than an individual employed in the Library of 
Congress, United States Postal Service, Postal Rate 
Commission, or the Tennessee Valley Authority). 
Nothing in this subsection shall be construed to affect 
the right o f an employee to bring an action for unpaid 
minimum wages, or unpaid overtime compensation, and 
liquidated damages under section 16(b) o f this .let.

11 The Civil Service Commission wait renamed the Office ol I'er^oniicl Management *•« 
Reorganization Plan No 2 of 1978(92 Stat .'!78U).
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SEC . 5 .20 (a ) The Sec re ta ry  o f  L a ix ir30 shall as soon as 
practicable appoint a special industry comm ittee to recom ­
mend the m inimum ra te  o r ra tes o f  wages to be paid under 
section 6 to employees in American Samoa31 engaged in 
commerce o r  in the production o f  goods fo r  commerce or 
employed in any enterprise engaged in commerce or in 
the production of goods for commerce, o r the 
Secre ta ry32 m ay appoint separate industry comm ittees to 
recommend the m inimum ra te  o r ra te s o f  wages to be paid 
under section a to employees therein engaged in commerce 
o r  in the production o f  goods fo r  commerce or employed in 
any enterprise engaged in commerce or in the produc­
tion of goods for commerce in particu la r industries. An 
industry comm ittee appointed under this subsection shall 
be composed o f  residents o f American Samoa where the 
employees with respect to whom such comm ittee was ap­
pointed a re  employed and residents o f  the United States 
outside o f  American Samoa. In  determ in ing the m inimum 
rate o r ra tes o f  wages to be paid, and in determ ining 
classifications, such industry comm ittees33 shall be subject 
to the provisions o f  section 8.

(b) An industry comm ittee shall be appointed by the 
S ec re ta ry34 w ithout any regard  to any o the r provisions o f 
law  rega rd ing  the appointm ent and compensation o f 
employees o f  the United States. I t  shall include a number 
o f disinterested persons representing the public, one o f  
whom the S ec re ta ry30 shall designate as chairman, a  like 
number o f  persons representing employees in the industry, 
and a like number representing employers in the industry. 
In the appointment o f  the persons representing each 
group, the S ec re ta ry30 shall give due rega rd  to the 
geographical regions in which the industry is carried on.

(c) Two-thirds o f the members o f  ar. industry comm ittee 
shall constitute a quorum , and the decision o f  the comm it­
tee shall requ ire a vote o f  not less than a m a jo rity  o f a ll its 
members. Members o f  an industry comm ittee shall receive 
as compensation fo r their services a reasonable pe r diem, 
which the S ec re ta ry37 shall by ru les and regu lations

Special Industiy Committees for American Samoa

I Sfct.«>n 5 us amende*! by section 3(c) of the Act of June 20,11)40 (54 Stat. 615): by section 
f> ..f t'r v Fair Labor Standards Amrndmentsof 1949; by section 1 of the Fair Labor Standards 
Amendments of 1961; by section f> of the Fair Lanor Standards Amendments of 1974; by sec- 
it n 4(a» of the Fair Lal«>r Standards Amendments of 1989; and as further amended as noted, 
rorsigrv-h* |b), (c), and (d), (except for the substitution of "Secretary” for "Administrator”) 
n id ut !fi the oritdnnl Act

*' See f.Kitnote 25.II As amended by section 4(a)(1) of the Fair Labor Standards Amendments of 1989. Prior to 
November 17, 1989, special industry committee procedures also applied to Puerto Kico nnd 
the Virjrm Islands, until such time as the mainland minimum wage level was reached.

n See bv •rude 25.
” As amended by section 5(a) of tbe Fair Labor Standards Amendments of 1955.
“ See fMilnote ‘25.
’»Ibid
>4 Ibid
"  Ibid.

prescribe, fo r  each day actua lly spent in the w ork o f  the 
committee, and shall in addition be reimbursed fo r  their 
necessary trave ling  and o th e r expenses. The S ec re ta ry38 
sh a ll fu rn is h  the  c om m itte e  w ith  ad equa te  le g a l, 
stenographic, clerical, and o th e r assistance, and shall by 
ru les and regu lations prescribe the procedure to be fo llow ­
ed by the comm ittee.

(d) The S ec re ta ry30 shall subm it to an industry comm it­
tee from  time to  time such data as he may have available 
on the m atte rs re fe rred  to it, and shall cause to be brought 
before it in connection with such m atte rs any witnesses 
whom he deems m ateria l. An industry comm ittee may 
summon o th e r witnesses o r  call upon the Sec re ta ry40 to 
furn ish additional in form ation to aid it in its deliberations.
Minimum W ages

S e c . 6. (a ) E ve ry  em p loyer shall pay to each o f  his 
employees who in any workweek is engaged in commerce 
o r  in the production o f  goods fo r  commerce, o r  is employed 
in  an enterp rise engaged in  commerce o r  in  the production 
o f  goods f o r  commerce, wages a t the fo llow ing  rates:

(1) except as otherwise provided in this section, not 
less than $3.35 an hour during the period ending March 
31, 1990, not less than $3.80 an hour during the year 
beginning April 1,1990, and not less than $4.25 an hour 
after March 31, 1991r11

(2 ) i f  such employee is a home w o rke r in Pue rto  Rico o r 
the V irg in  Is lands, no t less than the minimum piece ra te  
prescribed by regu lation o r  o rd e r; o r , i f  no such minimum 
piece ra te  is in e ffect, any piece ra te  adopted by such 
em p loyer which shall yie ld , to the p roportion  o r  class o f 
employees prescribed by regu lation o r  o rder, not less than 
the applicable m inimum hou rly  wage rate . Such minimum 
piece rates o r em p loyer piece ra tes shall be commensurate 
with, and shall be paid in lieu o f, the m inimum hou rly  wage 
ra te  applicable under the provisions o f  this section. The 
Secre ta ry  o f  L ab o r,42 o r his authorized representative, 
shall have pow er to make such regu lations o r  o rde rs as a re  
necessary o r app ropria te to c a rry  out any o f  the provisions 
o f  this parag raph , including the power w ithout lim iting the 
genera lity  o f  the foregoing, to  define any operation o r  oc­
cupation which is pe rfo rm ed  by such home w ork  
employees in Pue rto  Rico o r  the V irg in Islands; to 
establish m inimum piece ra tes fo r  any operation o r occupa­
tion so defined; to  prescribe the method and procedure fo r 
ascertaining and p rom ulgating m inimum piece ra tes ; to 
prescribe standards fo r  em p loyer piece rates, including the

Ibid.
■' Ibid,

Ibid.
41 As amended by aecilon '2 of the Fair Labor Stnndnrd* Amendment!! of 11)89.
41 Set* footnote 25.
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proportion o r  class o f  employees who shall receive not less 
than the m inimum hou rly  wage rate ; to define the term  
‘ ‘home w o rke r” ; and to prescribe the conditions under 
which em p loyers, agents, contractors, and subcontractors 
shall cause goods to be produced by home w orke rs;43(3) if such employee is employed in American Samoa, in lieu of the rate or rates provided by this subsection or subsection (b), not less than the applicable rate established by the Secretaiy of Labor hi accordance with recommendations of a special industry committee or committees which he shall appoint pursuant to sec­
tions 5 and 8. The minimum wage ra te  thus established 
shall not exceed the ra te  prescribed in paragraph ( 1) o f  this 
subsection;4,1

(it) i f  such employee is  employed os a  seaman on an  
Am erican vessel, not less than the ra te  which w ill proinde to 
the employee, f o r  the pe riod  covered by the wage payment, 
wages equal to compensation at the hou rly  ra te  prescribed 
by pa rag raph  ( t )  o f  this subsection f o r  a i l hours du ring  such 
period when he was ac tua lly  on duty ( includ ing periods 
aboard ship when the employee was on watch o r  was, a t the 
direction o f  a supe rio r officer, pe rfo rm ing  w ork  o r  standing 
by, but not including off-duty periods which a re  provided  
pursuant to the employment agreement); o r

(5) if such em p loyee is em p loyed in ag ricu ltu re , not 
less than the m in im um  w age ra te in e ffe c t under 
paragraph (1) a fte r D ecem be r 31, 1977.
(b) E v e ry  employer sh a ll p ay  to each o f  his employees 

(other than an  employee to whom subsection (a )(5 ) applies) 
who in  an y  workiveek is engaged in  commerce o r  in  the p ro ­
duction o f  goods f o r  commerce, o r  is  em ployed in  an  enter­
prise engaged in  commerce o r  in  the production o f  goods f o r  
commerce, and who in  such workweek is brought w ith in the 
purview  o f  this section by the amendments made to this Act 
by the F a i r  L a b o r S tanda rd s Amendments o f1966, title IX  
o f the Education Amendments o f 1972, or the Fair 
Labor Standards Amendments o f 1074, wages a t the 
fo llow ing rate; E ffective a fte r D ecem be r 31, 1977, not less 
than the m in im um  w age rate in e ffec t under subsection  0X1).

(c)45(7) The rate or rates provided by subsection
(a)(1) shall be applicable In the case of any employee 
In Puerto Rico who is employed by—

(A) the United States,
(B) an establishment that is a hotel, motel or 

restaurant,

Section 3(f) of the Act of June 26. 1940 (64 Stat. 616).
41 Section 2 of the American Samoa Labor Standard* Amendments of 1956, as amended by 

section 5 of the Fair Labor Standards Amendments of 1961, and by section 4(b)( 1)(A) of the 
Fair Labor Standards Amendments of 1989.
41 As amended by section 4(b)(2) of the Fair Labor Standards Amendments of 1989.

(C) any other retail or service establishment that 
employs such employee primarily in connection 
with the preparation or offering of food or beverages 
for human consumption, either on the premises, or 
by such services as catering, banquet, box lunch, or 
curb or counter service, to the public, to employees, 
or to members or guests of members of clubs, or

(D) any other industry in which the average hourly 
wage is greater than or equal to $4.65 an hour.
(2) In the case of any employee in Puerto Rico who is 

employed in an industry in which the average hourly 
wage is not less than $4.00 but not more than $4.64, 
the minimum wage rate applicable to such employee 
shall be increased on April 1, 1990, and each April 1 
thereafter through April 1, 1994, by equal amounts 
(rounded to the nearest 5 cents) so that the highest 
minimum wage rate prescribed in subsection (a)(1) 
shall apply on April 1, 1994.

(9) In the case of an employee in Puerto Rico who is 
employed in an industry in which the average hourly 
wage is less than $4.00, except as provided in 
paragraph (4), the minimum wage rate applicable to 
such employee shall be increased on April 1,1990, and 
each April 1 thereafter through April 1,1995, by equal 
amounts (rounded to the nearest 5 cents) so that the 
highest minimum wage rate prescribed in subsection
(a)(1) shall apply on April 1, 1995.

(4) In the case of any employee of the Com­
monwealth of Puerto Rico, or a municipality or other 
governmental entity of the Commonwealth, in which 
the average hourly wage is less than $4.00 an hour and 
who was brought under the coverage of this section 
pursuant to an amendment made by the Fair Labor 
Standards Amendments of 1985 (Public Law 99-150), 
the minimum wage rate applicable to such employee 
shall be increased on April 1, 1990, and each April 1 
thereafter through April 1, 1996, by equal amounts 
(rounded to the nearest 5 cents) so that the highest 
minimum wage rate prescribed in subsection (a)(1) 
shall apply on April 1, 1996.(d)'10 (1) No employer having employees subject to any provisions of this section shall discriminate, within any establishment in which such employees are employed, between employees on the basis of sex by paying wages to employees in such establishment at a rate less than the rate at which he pays wages to employees of the opposite sex in such establishment for equal work on jobs the per­formance of which requires equal skill, effort., and

*• Subsection (d) added by Equal Pay Act of 1963, 77 Stat. 66 (effective on .md after June II, 
1964 except for employees covered by collective tmrgnining agreement* in certain cases>.


