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G r a d u a t e d  D r i v e r  L i c e n s i n g  S y s t e m

The U.S. Department of Transportation's 
National HighwayTrafficSafety Administration 
(NHTSA) encourages states to implement a 
graduated driver licensing system to ease 
young drivers into the driving environment 
through more controlled exposure to 
progressively moredifficuttdriving experiences 
ordriver licensing stages, priorto full licensure.

A significant percentage of young drivers are 
involved in traffic crashes and are twice as 
likely to be in a fatal crash as aduttdrivers. The 
problems contributing to their high crash rates 
include driving inexperience and lack of 
adequate driving skills, excessive driving during 
nighttime high risk hours, risk-taking, and poor 
driving judgment and decision-making.

To address these problems, NHTSA and the 
American Association of Motor Vehicle 
Administrators (AAMVA) developed an entry 
level driver licensing system. It consists of 
three distinct stages, named by the type of 
license possessed at each stage: learner’s 
permit, intermediate (provisional) license, and 
full license. Young drivers are required to 
demonstrate responsible driving behavior in 
each stage of licensing before advancing to 
the next.

Key Facts

□  The crash rate per mile for drivers 15-20 
years of age is about 4 times as high as 
adults.

□  In 1992, approximately 40 percent of all 
deaths for people ages 15-20 were from 
motor vehicle crashes.

□  These young drivers represent seven 
percent of the total driving population, 
but represent 13 percent of the alcohol- 
involved drivers Involved in fatal 
crashes.

□  States with nighttime driving restrictions 
or curfews for young novice drivers 
experience lower crash rates than 
comparison states.

H ow  D oes G ra d u a te d  
L icensing  W ork?

The three stages of a graduated licensing 
system include specific components and 
restrictions to Introduce driving privileges 
gradually to beginning drivers. Young drivers 
are required to demonstrate responsible 
driving behavior in each stage of licensing 
before advancing to the next stage.

Each stage has recommended components 
and restrictions for States to consider when 
Implementing agraduated licensing system. 
Example components and restrictions of 
each stage include:

S tage  1 : L ea rne r 's  Perm it

□ Minimum age for a permit is 15 1/2.

□ Pass vision and knowledge tests, 
including rules of the road and signs and 
signals.

□  Licensed adult (at least age 21) required 
in the vehicle at all times.

□  All occupants must wear safety belts.

□  Zero alcohol while driving (usually 0 02 
BAC).

□ Permit is distinctive from other driver 
licenses.



□  Must remain crash-and conviction-free 
for six months to move to the next stage.

Stag# 2: IntarmadWa (Provision*!)
□  Minimum age for an Intermediate license is age 16.

□  Pass a behind-the-wheel, on-road test

□  All occupants must wear safety belts.

□  Zero alcohol while driving (usually 0.02 BAC).

□  A licensed adult required In the vehicle during late 
night hours (e.g., nighttime curfew).

□  Driver improvement actions are initiated at lower 
point level than for regular drivers.

□  Provisional license Is distinctive from a . egular 
license.

□  Must remain crash-and conviction-free for 12 
consecutive months to move to the next stage.

Stag* 3: Full Ucensun

□  Minimum age for a full license is 18.

H o w  M any S ta te s  H ave a  
G ra d u a te d  L icense System ?

Sbceen states have Implemented graduated licensing 
systems wtth some of the recommended components: 
California, Colorado, Illinois, Indiana, Louisiana, 
Maryland, Massachusetts, Michigan, Minnesota, New 
Jersey, Oregon, Pennsylvania, Utah, Vermont, West 
Virginia, and Wisconsin. Ontario, Canada; New 
Zealand; and Victoria, Australia also have graduated 
driver licensing systems.

Evaluations In three states show the benefits of a 
graduated licensing system:

□  California reported a 5 percent reduction in crashes 
for drivers ages 15-17.

□  Maryland reported a 5 percent reduction in crashes, 
and a 10 percent reduction in convictions for 
drivers age 16-17.

□ Oregon reported a 16 percent reduction in crashes 
for male drivers ĝe 16-17.

An evaluation In New Zealand reported an 8 
percent reduction in crashes for drivers ages 15- 
18.

W ho S u p p o rts  G ra d u a ted  
L icensing?

The following organizations have publicly 
supported a graduated licensing system:

- American Association of Motor Vehicle 
Administrators (AAMVA)

- Insurance Institute for Highway Safety (IIHS)
- International Association of Chiefs of Police 

(IACP)
- Mothers Against Drunk Driving (MADD)
- National Association of Governors' Highway 

Safety Representatives (NAGHSR)
- National Association of Independent Insurers 

(NAII)
- National Safety Council (NSC )
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c A d d itio n a l S ources o f  In fo rm a tio n

American Association of Motor Vehicle Administrators (AAMVA)
4200 Wilson Blvd., Suite 1100
Arlington, VA 22203
Mike Calvin - Director of Driver Services
703-522-4200 (Fax: 703-522-1553)

National Association of Independent Insurers (NAII)
2600 River Road
Des Plaines, IL 60013-3286
Joe Anotti
208-297-7800 (Fax: 708-297-5064)

rv  All reports and additional information are available through your
State Office o f Highway Safety, the NHTSA Regionai Office serving 
your state, or from NHTSA Headquarters, Traffic Safety Programs, 
NTS-21,400Seventh St, S.W ., Washington, D.C. 20590,202-366-9588.
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19 93  YOUTH DR IVERS INVOLVED IN 
IN JURY AND FATAL CRASHES 

{AGES: 1 6 - 2 0 )

8:00 p.m. - 6:00 a.m.

r  DATA REPRESENTED N 
Percentage o f 1,138 

injury and fatal crash 
drivers, ages 16 to 20, 

grouped by time o f day, 
in 2-hour intervals.

V J
+  3 2 %

6:00-7:59 p.m. 
12%

10:00-11:59 p.m. 
9%

o
JS 00:00-01:59 s.m. 

7% 02:00- 03:59 a.m. 4%
1:00 - 05:59 a.m. 2%

06:00 - 07:59 a.m. 4%
:00 - 09:59 a.m. 3%

10:00- 11:59 a.m. 
7%

12:00-1:59 p.m. 
11%

4:00-5:59 p.m. 
15% 2:00-3:59 p.m. 

15%

32 percent o f youth crash drivers were involved in crashes which resulted in injuries 
and/or fatalities between tho hours o f 8 :00 p.m. and 6:00 a.m.

J



Other Humatl 
Error

• 9%. '• •>

Alcohol

Ivor Inexperience

fapjropcr Pawlngl | Lane Use

Driver Inattention 
16%

Unsafe Speed 
25%

Alcohol 
Suspected 
/ 2%

Turning-1
Improperly

3%

 ̂DATA REPRESENTED 
Ptrcentago o f 814 

known human errors 
contributing to injury 

and fatal crashes which 
involved a youth driver, 

age 16-20.

Other Known Factors
^There wore an additional 145 contributing factors other than human error. Of those 
other factors, 83 involved roadway conditions. 'Slippery pavement' was cited In 71% 
(59 o f 83) o f roadway factors. SPECIAL NOTE1 'u n sa fe  s p e e d ' w a s  c ite d  in  

c o m b in a t io n  w ith  's lip p e ry  p a v e m e n t ' 6 8 %  o f  the  t im e  (4 0  o f  5 9  o c c u rre n c e s ) .

1993  HUMAN ERRO RS KNOWN TO HAVE CONTRIBUTED TO 
IN JURY AND FATAL TRAFFIC CRASHES 

INVOLVING YOUTH DRIVERS {AGES 16 -20 }



YOUTH CRASH STAIISTICS ~ 1979 Uiru 1993 Page 2 of 2

Year
lo ta l

Deaths

Y O U T H  DEATHS 

Y ou th
Deaths <  D i f f  >

ALCOHOL-RELATED
W- ' ■'■*
% lo ta l 
Deaths

Tota l
A lc o ho l
Deaths

■s?
Y ou th

A lc o ho l
Deaths

p p  m  §
A lcoho l 

<  D if f  >

*
You th  % o f 

lo ta l A lcoho l 
Deaths

Youth 
Death 

<  D if f  >

A lc o h o l % 
o f Y ou th  

Deaths

1979 91 32 59 35.2% 69 23 46 33.3% 9 71.9%
1980 08 18 70 20.5% 64 0 56 12.5% 10 44.4%
1981 100 25 75 25.0% 76 23 53 30.3% 2 92.0%
1902 107 9 90 8.4% 54 9 45 16.7% 0 100.0%
1903 150 45 105 30.0% 64 15 49 23.4% 30 33.3%
1984 137 37 100 27.0% 70 14 56 20.0% 23 37.8%
1985 127 30 97 23.6 % 69 14 55 20.3% 16 46 .7%
1906 101 14 07 13.9% 50 6 44 12.0% 8 42.9%
1907 76 17 59 22 AX 44 7 37 15.9% 10 41.2%
1980 97 22 75 22.7% 40 6 42 12.5% 16 27.3%
1989 84 12 72 14.3% 46 8 38 17.4% 4 66.7%
1990 90 0 90 8.2% 40 3 45 6.3% 5 37.5%
1991 101 16 85 15.0% 50 9 41 10.0"/o 7 56.3%
1992 108 25 83 23.1% 61 10 51 16.4% 15 40.0%
1993 118 34 84 28.8% 49 10 39 20.4% 24 29.4%

Tota l 1583 344 1,239 21.7% 862 165 697 19.1% 179 48 .0%

filr: yoiith.xls AHSPA
List Revised: 7/94 

List Printed: 2l\l')rj



YOUTH CRASH STAIIST1CS ~ 1979 thru 1993 Page 1 of 2
FATAL Y O U T H  CRASHES ALCOHOL-RELATED

•
. . ..... . ...... .. •: %}//•’/•■ •'' .. m §  g p n

Year
Tota l

('rashes
You th  

Crashes <  D if f  >
% Tota l 
Crashes

To ta l
A lc o ho l
Crashes

Y ou th
A lc o h o l
Crashes

A lc o h o l 
<  D if f  >

Y ou th  % o f 
To ta l A lcoho l 

Crashes

Y ou th  
Crash 

< D if f  >

A lc o h o l % 
o f Y ou th  
Crashes

1979 01 20 53 34.6% 45 19 26 42.2% 9 67 .9%
1980 79 15 64 19.0% 43 7 36 16.3% 8 46.7%
1981 90 19 71 21.1% 50 17 33 34.0% 2 09.5%
1902 98 9 89 9 .2% 54 9 45 16.7% 0 100.0%
1983 135 40 95 29.6% 53 13 40 24.5% 27 32.5%
1984 123 37 06 30.1% 61 14 47 23.0% 23 37.0%
1985 107 27 00 25.2% 50 12 46 20.7% 15 44.4%
1900 89 14 75 15.7% 46 5 41 10.9% 9 35.7%
1987 70 15 55 21.4% 40 6 34 15.0% 9 40.0%
1980 06 20 66 23 .3% 43 6 37 14.0% 14 30.0%
1989 79 11 60 13.9% 44 7 37 15.9% 4 63.6%
1990 92 8 04 0.7% 47 3 44 6.4% 5 37.5%
1991 90 13 77 14.4% 45 7 38 15.6 % 6 5.3.0%
1992 09 21 60 23.6% 50 9 41 10.0n/o 12 42 .9%
1993 00 28 60 31.0% 37 9 20 24.3% 19 32.1%

Tota l 1,396 305 1,091 21 .8% 716 143 573 20.0% 162 46 .9%

Filr: ynnth.xls AHSPA
last Revised: 7/94 

last Printed: 2/1/9S
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1993  DRIVERS IN TRAFFIC CRASHES

Age Group

1993
Licensed

Driven

% O f
Licensed

Driven

1 9 9 3 ; %  Represented 
Crash i in Total 

Driverei Crashes

<  16 1 0 .0 % 75 0 .3 %
1 6 -2 0 2 4 ,3 1 0 6 .2 % 3 ,2 5 7 12 .8%
2 1 -2 5 41 ,8 61 10 .6 % 3 ,1 9 5 12 .6 %
2 6 -3 0 4 8 ,7 8 0 12 .4 % 2 ,9 1 9 11 .5 %
3 1 -3 5 5 7 ,7 5 6 14 .7 % 3 ,1 2 3 12 .3 %
3 6 -4 0 5 8 ,5 0 6 14 .9 % 2 ,9 0 2 11 .4%
4 1 -4 5 5 0 ,5 8 6 1 2 .8 % 2 ,4 1 6 9 .5 %
4 6 -5 0 37 ,4 71 9 .5 % 1 ,6 22 6 .4 %
5 1 -5 5 2 5 ,8 1 9 6 .6 % 1 ,0 9 4 4 .3 %
5 6 -6 0 1 7 ,2 2 6 4 .4 % 733 2 .9 %
6 1 -6 5 1 2 ,3 9 6 3 .1 % 4 9 0 1 .9%
6 6 -7 0 8 ,9 7 9 2 .3 % 3 7 0 1 .5%
71 + 1 0 ,2 3 6 2 .6 % 4 3 9 1 .7%

Unknown 4 0 .0 % 2 ,7 4 0 10 .8%

Totals 3 9 3 ,9 3 1 1 0 0 .0 % 2 5 ,3 7 5 1 0 0 .0 %

Alaska Highway Safety Planning Agercv
Last Revised: 7/94 

Last Printed: 1/30/95





A l a s k a  S t a t e  L e g i s l a t u r e
H o u s e  o f  R e p r e s e n t a t i v e s

COMMITTEE ASSIGNMENTS:

COMMUNITY & REGIONAL AFFAIRS 
RESOURCES

LABOR 4 COMMERCE. CHAIRMAN 
MILITARY 4 VETERANS AFFAIRS. CHAIRMAN

INTERNATIONAL TRADE I TOURISM 
LEGISLATIVE COUNCIL

SESSION:
STATE CAPITOL 
JUNEAU. AK 99801-1182 
PHONE (507) 465-3777 
FAX (907) 465-2819

10928 EAGLE RIVER ROAD. SUITE 141 
EAGLE RIVER. AK 99577 
PHONE (907) 694-8944 
FAX 694-8949

INTERIM:

February 7,1995

Larry Persily, Editor 
Juneau Empire 
3100 Channel Drive 
Juneau, AK 99801

Dear Editor:

Enclosed is a My Turn article that I have written in response to an article and 
editorial which appeared in recent Juneau Empires. They concerned a bill that I 
have sponsored, House Bill 70 which deals with the Permanent Fund Dividend 
Hold Harmless Program.

Timely printing of this My Turn would be greatly appreciated

R e p r e s e n t a t i v e  P e t e  K o t t



MY TURN

Reading the front page article by Empire reporter Ed Schoenfeld in W ednesday's 
Juneau Empire and the editorial in the following Sunday's edition, I had to check 
to m ake sure I wasn't reading the Anchorage Daily News.

The article in the February 1st Juneau Empire describing House Bill 70, which 
eliminates the involuntary deduction for payment of the hold harmless from all 
Perm anent Fund Dividends, was a presentation of misinformation. While the 
reporter and I had a brief moment that morning to discuss the legislation prior to 
the hearing in the House State Affairs Committee, he did not speak with me or 
m y staff following the hearing, even though we were available and actually were 
standing in plain view near by. Instead, he chose to interview staff and lobbyists 
opposing the legislation and quote me out of context. My comments concerning 
"People are lazy" and "You have to pu t a carrot and a stick out there" were 
offered to illustrate that people respond to motivators and incentives. Receiving 
additional income, the Permanent Fund Dividend, without it impacting the 
am ount of welfare benefits received, offers no incentive to an individual to go to 
w ork to earn income and to get off of welfare. These comments were not "mean- 
spirited".

The editorial in the February 5th Empire offered the same disservice. That 
editorial claims HB 70 "takes money away from the poor" and further claims 
"Alaska has become a mean-spirited place" Neither comment could be further 
from  the truth. Unlike the Juneau Empire, I do not believe that "Alaska has 
become a mean-spirited place."

W hat HB 70 does do is eliminate an involuntary deduction from Permanent 
Fund Dividends(PFD). This deduction has grown from $6.94 in 1985 to $41.45 in 
1994 and is taken from EVERYONE'S PFD; children, adults, rich, welfare 
recipients and even the working poor, who are too proud to be on welfare and 
yet m ust give up  $41.45 of their dividends to others who are capable of working 
and choose not to.

During hearings in the House State Affairs Committee it was pointed out that 
welfare recipients may receive other bonuses during the year which do not have 
a hold harmless provision; including regional native corporation dividends and 
bonuses. Likewise it was pointed out that there is no hold harmless for the effect 
of PFD's on an individual's federal income tax liability.

I know  that not all welfare recipients are physically or mentally capable of 
working. If the people of Alaska want to hold those individuals harmless from 
the effect that receiving a PFD would have on their welfare benefits, the 
Legislature could fund the program from another source; such as, the State's

Permanent Fund Dividend Hold Harmless or Involuntary Taxation



General Fund, the Constitutional Budget Reserve Fund or the Earnings Reserve 
Account of the Permanent Fund. This is always an option. Nothing in HB 70 
prevents the Legislature from appropriating funding. It only stops the 
involuntary taxation now imposed on Permanent Fund Dividends.

The Permanent Fund Dividend Hold Harmless program amounts to an 
unfunded mandate imposed on the recipients of a PFD without them having any 
say so in the matter. In fact, little or no consideration is given in writing the 
State's budget to how much of the H&SS budget is charged against the PFD 
Hold Harmless.

Using the Department of Health & Sodal Services's own statistics, 61% of 
currently active Aid to Families with Dependent Children(AFDC) families have 
been in the program for over two years. That translates to 7,267 families or 
18,894 individuals currently on AFDC. Again using H&SS statistics, over 10% of 
all Alaskans are on some type of welfare program; either AFDC, food stamps or 
Adult Public Assistance. Something must be done to allow people to regain 
responsibility for and control of their own life. Forcing them to make a decision 
concerning their family's budget is one small step in that process.

HB 70 is just a small portion of what should be a dynamic new direction for 
welfare reform in Alaska. Self sufficiency is the ultimate goal. It means a 
stronger individual, a stronger family, a stronger Alaska, and a stronger 
America.



C e c i l i a  K l e i n k a u f ,  M.S.W., J.D. 
A t t o r n e y  at Law 
P.O. B o x  243-963 

A n c h o r a g e ,  A l a s k a  99524

F e b r u a r y  13, 1995

R e p r e s e n t a t i v e  B r i a n  Porter, C h a i r  
H o u s e  J u d i c i a r y  C o m m i t t e e  
R o o m  118 S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  99801

D e a r  R e p r e s e n t a t i v e  P o r t e r  and M e m b e r s  of t h e  J u d i c i a r y  
C o m m i t t e e  j

I a m  w r i t i n g  to  o p p o s e  HB70, w h i c h  w o u l d  e l i m i n a t e  t h e  Ho l d  
H a r m l e s s  p rogram, and w h i c h  is b e f o r e  you today. U n d e r  th i s  
p r o g r a m  r e c i p i e n t s  of p u b l i c  a s s i s t a n c e  are a b l e  t o  c o n t i n u e  t o  
r e c e i v e  .their b e n e f i t s  r a t h e r  t h a n  b e i n g  d i s c o n t i n u e d  b e c a u s e  of 
r e c e i p t  of t h e i r  P e r m a n e n t  Fu n d  D i v i d e n d  check.

T h e  H o l d  H a r m l e s s  p r o g r a m  has be e n  in e f f e c t  s i n c e  t h e  i n c e p t i o n  
of t h e  P e r m a n e n t  Fu n d  Dividend. The p r o g r a m  was c r e a t e d  in the 
b e l i e f  t h a t  t h e  D i v i d e n d  was to be a b e n e f i t  for all w h o  
q u a l i f i e d  and t h a t  p u b l i c  a s s i s t a n c e  recipi e n t s '  r i g h t  to the 
D i v i d e n d  w a s  t h e  same as all o t h e r  Alask a n s .  P l e a s e  k e e p  in m i n d  
t h a t  t h e  D i v i d e n d  Program, as v o t e d  on by t h e  p e o p l e  of Alaska, 
has no i n c o m e  g u i d e l i n e s  for elig i b i l i t y .  P a s s a g e  of KB 70 w i l l  
h a v e  t h e  e f f e c t  of the l e g i s l a t u r e  i m p o s i n g  su c h  g u i d e l i n e s  
s t a t u t o r i l y .

T h e  e f f e c t  of e l i m i n a t i n g  the Hold H a r m l e s s  p r o g r a m  w i l l  be to 
f o r c e  p e o p l e  w h o  are p o o r  to  c h o o s e  b e t w e e n  t h e i r  p u b l i c  
a s s i s t a n c e  a n d  Medicaid, and t h e i r  P e r m a n e n t  Fund check. N o n e  of 
th e  r e s t  of us have to m a k e  such a choice, no m a t t e r  w h a t  the 
s o u r c e  of our in c o m e  m a y  be. F o r c i n g  such a c h o i c e  o n l y  on p o o r  
p e o p l e  is the w o r s t  k i n d  of d i s c r i m i n a t i o n .

In a d d i t i o n  t o  d i s c r i m i n a t i o n  a g a i n s t  p o o r  people, e l i m i n a t i n g  
t h e  H o l d  H a r m l e s s  w i l l  re s u l t  in s i g n i f i c a n t  g e n e r a l  fund 
e x p e n d i t u r e s  by  the D i v i s i o n  of P u b l i c  A s s i s t a n c e  w h i c h  w i l l  have 
t o  s t o p  p u b l i c  a s s i s t a n c e  p a y m e n t s  w h e n  the D i v i d e n d  is r e c e i v e d  
an d  t h e n  to r e - d e t e r m i n e  e l i g i b i l i t y  a m o n t h  or two later.

I u r g e  y o u  t o  v o t e  a g a i n s t  HB70 b a s e d  on b o t h  its p u n i t i v e  
a p p r o a c h  a n d  its cost to the State.

S i n c e r e l y ,

C e c i l i a  K l e i n k a u f



JOHN W. HENDRICKSON
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fax <**>*»«* 2 4 8 -6 9 7 0  ^ I Z j S S S S i ? *(MQOMm m ZEEm
February 6, 1995 FAX TO 465-2819

Representative Pete Xott 
State Capitol 
Juneau, AK 99801-1182

R E : HB 7 0

Dear Representative Kott:

W h e n  reading the Alaska Star 1 noted that you introduced HB 70 
which would eliminate the Permanent Fund as a funding source for 
p u b l i c  assistance programs. Hooray for Pete Kott I My wife, Mona, 
and I strongly support your bill. Thank you for introducing this 
legislation, you can bo sure that we will support HU 70.

Very truly yours,

hn W. Hendrickson

cc: Rep. Ramona Barnes via fax 465-45G5
Rep. Con Bunde via fax 465-3871 
Rep. Cynthia Toohey via fax 465-2137 
Rep. Mark Hanley via fax 465-2418 
Sen. Drue Pearce via fax 465-3872 
Sen. Rick Halford via fax 465-4928 
Sen. T i m  Kelly via fax 465-375G

No Hard Copy Sent I



COMMITTEES: HEALTH. EDUCATION 
4 SOCIAL SERVICES 

JUDICIARY 
STATE AFFAIRS

& i a & > t a t e  l e g i s l a t u r e

S o u £ f e  o f  f t e p r e t f e n t a t i ' b e a 9843 CHICHAGOF LOOP 
EAGLE RIVER, AK 99577 
PHONE (907) 694-7943

HOME:

SPECIAL COMMITTEES:
MILITARY 4 VETERANS AFFAIRS OIL 4 GAS

DURING SESSION- 
STATE CAPITOL 
JUNEAU, AK 99811 PHONE (907) 465-3777

R e p r e s e n t a t i v e  P e t e  K o t t
SPONSOR STATEMENT 

HB 70 - An Act relating to treatment of permanent fund dividends...

This legislation would eliminate the hold harmless provision relating to receipt 
of a Permanent Fund Dividend (PFD) by a welfare recipient.

At the present time, a recipient of welfare who receives a PFD fails to qualify for 
continued welfare benefits. Depending on their personal circumstance the 
disqualification from welfare benefits may last up to four months. Welfare 
benefits are then made to the individual under the "hold harmless" program. 
This program  is funded by deducting the amount necessary for welfare benefits 
and administrative costs of the program from the PFD for all eligible recipients. 
When the program first started in dividend year 1985 the amount deducted from 
each dividend was $6.94. In dividend year 1994 the "hold harmless" program 
cost each PFD recipient $41.45. The Department of Health & Social Services now 
has eight permanent full-time employees to administer the program.

HB 70 would eliminate the "hold harmless" program. It would mean that 
Perm anent Fund Dividends would be treated as ordinary income for the 
purposes of determining welfare benefit eligibility. This is the same manner in 
which the Internal Revenue Service treats dividends. It also means that 
Perm anent Fund Dividend recipients would not continue to fund a program that 
allows individuals to receive a PFD and still remain on welfare.

I firmly believe that this legislation is a necessary step in the "self-sufficiency 
process" of accomplishing welfare reform. That is, that all money received is 
income and should be handled in the same responsible manner. Welfare 
recipients will learn that there are no bonuses for remaining on welfare.

I urge your support for this legislation.
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JUDICIARY 
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Bill Analysis

HB 70 - An Act relating to treatment of permanent fund dividends. 
Draft 9-LS0332\A

This legislation would eliminate the hold harmless provisions for general relief 
assistance relating to the receipt of a Permanent Fund Dividend.

Section 1 - W ould eliminate the cost of the hold harmless provision as an 
allowable deduction from a Permanent Fund Dividend.

Section 2 - Eliminates the need to include the amount of the hold harmless
deduction from the public notice requirement since there would be 
no deduction.

Section 3 - Repeals the provision of not including a Permanent Fund Dividend 
in the calculation of public assistance program eligibility.

A l a s k a  S t a t e  l e g i s l a t u r e  
^ o u s e  o f  f t e p r e s e n t a t t o e s

Section 4 - Makes this act effective with the 1996 dividend.
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H ® P S Stephen P. L e sk o  
Execu tive  D ire c to r

January 30t 1995

Representative Ed Willis 
.Alaska State Legislature 
Juneau, Alaska 99801

Dear Representative Willis,

I want to thank you again for bringing HB70 and its provision to delete the hold harmless 
provision for permanent fund dividends to our attention. We. believe that the deletion of this provision will 
create numerous problems for individuals who receive supports, providers, and the state of Alaska.

The Permanent Fund Dividend programwas-originally.1 devised as'one which would benefit-all 
.Alaskans equally. The elimination of the hold harmless- provision will require a dollar-fcr-dollar offset of 
benefits, in effect denying the PFD benefit'to' all. Alaskans who receive public assistance,. These 
individuals are determined to be eligible for benefits,by a stria income-basal.criteria and are precisely the 
individuals who would likely benefit most from the PFD -program/' The public, assistance roll’ include 
numerous individuals who experience disabilitiescr.They arey by general' standards/under-employed as a 
result of their disability and should not be effectively denied die right- to. share in; a program enjoyed' by ail 
other Alaskans.

Testimony at last week’s hearing/was' contradktory. We believe .that* in-some cases, individuals 
may also lose medical benefits provided through-the Medicaid program. . .If this occurs, individuals and 
families would be unable to. access.needed aiedical'services;.'- The possibility of this shouid. be fully 
understood prior to any discussion concerning- HB70,; The. effect of such a determination, on . the provider 
community should also be fully understood. Many, indiyiduals.receive Medicaid funded services through 
nursing homes, intermediate care facilities, APH, and Hkrborvicw, to name a few. The State has also 
moved into the new Medicaid Waiver program and .continued' eligibility for services it provides should be 
considered. ^  ■ . •

We also believe that the administrative cost of "stopping benefits.” and "reinstating benefits” will. 
be significant Several state departments agreed with this as well. Costs would effectively shift the cost of 
die “hold harmless provision” to the general fund. ■

In summary, we believe that deletion of the "hold harmless” provision for PFD’s is not. desirable 
or cost-effective. It-will penalize Alaskans who have been determined to be in need of puhlic assistance, 
increase the work load of numerous state-and private agencies, and unnecessarily add costs to the general 
fund budget

. Again, thank you for your assistance concerning HB70, and please feel free to.contact us- at your ' 
convenience if we can be of further assistance.

Ichael A. Saville 
"Administrator ■
HOPE COTTAGES, INC.

a n c h o r a c k /so u t h  c e n t r a l  r eg io n
Admiruilmuvt Offidtt

•to W. tnunuQonU Airoon Kcia 
Anchora*t, a£ 99JII-III0 (907) SilSJJi Ruu (907) J64-7429 TTY/TTD: (907) !6t.TUS

BRISTOL HAY REGION?.0 B<* 715 DilliyWm, AK 99J7M715- 100-471-2117 Pw. C9V7) 142*5007 .
KODIAK/ALEUTIAN REGION !S2J Mill StrXoKl (todiilti AK994I5-S2J3 .(907)416-5011 Pax: (907) 46-M19



January 25,1995 \

Rep. James - 

Re: HB 70

You asked what the affect would be of this legislation on minors or 
unemancipated individuals.

If a dividend application is filed by the child and they are eligible, their dividend 
would be included in the calculation of household income to determine eligibility 
for AFDC, APA and food stamps.

If the minor's application is not filed for any reason, even in order for the 
household to maintain eligibility for assistance benefits, the minor can file when 
reaching majority or attaining emancipation.

This information was provided by Tom Williams, the director of the Permanent 
Fund Dividend Division.
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§ 43.23.080 A laska Statutes § 43.23.085
Security  Act, T it le  XIX) had  there  been no p erm an en t  fund dividend 
program .

(c) An individual who is denied assistance solely because p e rm a­
n e n t  fund dividends received by the  individual or by a  member of the  
ind iv idual’s household are  counted as  income or resources under fed­
era l  law or regu la tion  is eligible for cash assistance under AS 
47.25.120 —  47.25.300 (general re lief assistance program). N otw ith­
s tan d in g  th e  l im it  in  AS 47.25.130, the individual is entitled to re ­
ceive, for a  period not to exceed four months, the sam e am ount as  the 
individual would have received under o ther public assistance pro­
g ram s  had  th e re  been no p erm an en t  fund dividend program. (§ 1 ch 
102 SLA 1982)

R c v is o r ’ s n o te s . —  Section 14, ch. 99, 
S LA  1985, amends this section. The 
amendment is effective i f  § 1, ch. 99, SLA 
1985 is repealed (see § 25, ch. 99, SLA 
1985). I f  the amendment becomes law , the 
Bection w ill read: " (a ) In  determ ining the 
e lig ib ility  o f an ind ividual under a public 
assistance p rogram  adm inistered by the 
Departm ent o f H ea lth  and Social Services 
in which e lig ib ility  fo r assistance is based 
on financia l need the Departm ent o f 
H ea lth  and Socia l Services may not con­
sider a permanent fund dividend as in ­
come o r resources received by the recipi­
ent o f public assistance o r by a member o f 
the recipient’s household unless required 
to do so by federa l law or regulation . The 
Departm ent o f H ea lth  and Social Services 
sh a ll notify a l l recipients o f  public assis­
tance o f the effects o f a permanent fund 
dividend credit o r cash payment.

” (b ) An ind ividual who is denied medi­
ca l assistance under 42 U .S.C . 1396 —  
1396p (Social Security Act, T itle  X IX ) 
so le ly  because o f the credit o r receipt o f  a 
permanent fund dividend by the ind ivid­
u a l o r by a member o f the individual's

household is eligib le fo r state-funded med­
ical assistance under the general re lie f as­
sistance program (AS 47 .25 .120 —  
47 .25 .300). The individual is entitled to 
receive, fo r a period not to exceed fou r 
months, the same leve l o f medical assis­
tance as the ind ividual would have re ­
ceived under 42 U .S.C . 1396 —  1396p (So­
cial Security Act, T itle  X IX ) had there 
been no permanent fund dividend pro­
gram .

"(c) An individual who is denied assis­
tance sole ly because permanent fund d iv i­
dends credited to or received by the ind i­
vidua l or by a member o f the ind ividual’6 
household are counted os income o r re ­
sources under federal law or regulation  is 
e lig ib le fo r cash assistance under the gen­
era l re lie f assistance program (AS 
47 .25 .120 —  47 .25 .300 ). Notw ithstanding 
the lim it in AS 47 .25 .130 , the individual 
is entitled to receive, for a period not to 
exceed fou r monthB, the same amount as 
the ind ividual would hove received under 
other public assistance programs had 
there been no permanent fund dividend 
program .”

S e c . \ 3 . 2 3 .0 8 0 .  E l i g i b i l i t y  f o r  s t a t e  p u b lic  a s s is ta n c e  p a y m e n ts . 
[R e p e a le d , § 2 2  ch  1 0 2  S L A  1 9 8 2 . ]

Sec .  43.23.085. E l ig ib i l i ty  fo r  s t a t e  p r o g r a m s .  A program  ad ­
m in is te red  by th e  s ta te  or an y  of its in s tru m en ta l i t ie s  or m unicipali­
ties, the  eligibility  for which is based on financial need, may not con­
s ider  a  p e rm a n en t  fund dividend as income or resources un less  r e ­
qu ired  to do so by federal law or regulation. (§ I ch 102 SLA 1982)

90



ANALYSIS (con t):

T he  P F D -H H  p ro g ram  a llow s  M ed ic a id  re c ip ie n ts  to re ce ive  and re ta in  P FD  m oney  fo r 
u p  to  fo u r m on th s  and s till re c e iv e  M ed ica id  se rv ices .

I f th e  P F D -H H  p ro g ram  is e lim in a te d , m ost M ed ica id  re c ip ie n ts w ill con tin ue  to  rem a in  
e lig ib le  in the  m on th  th e y  re c e iv e  the  check . They cou ld  becom e in e lig ib le  fo r M ed ica id  
iT th ey cho se  to re ta in  th e ir  P h D  che ck  and it pu is  th em  o v e r the  MedicaTo resou rce  l im n  
irT tf ie  fo llo w in g  m on th . ~

M a n y  in d iv id ua ls , h ow e ve r, w ill e le c t to  spend  th e ir P FD  che ck  in the  m on th  o f re ce ip t 
to  p re v e n t th a t m one y  from  be ing  con s id e re d  a resou rce , these  in d iv id u a ls  w ill re ta in  
M e d ic a id  erigTbl l l t y r ln 'a b s e n s e  o f P FD -H H  funds, t. ie  re g u la r M ed ica id  fu nd ing  w ill be 
n e c e s s a ry  to  c o v e r th e se  in d iv id u a ls , bo th  in M ed ica id  F a c ilit ie s  and N on fa c ilit ie s . W e  
a n t ic ip a te  th a t th ose  in d iv id u a ls  w ho  re ce ive  M ed ica id  se rv ice s  in an am oun t equa l to  o r 
g re a te r  th a t th e  am oun t o f a p e rm a m e n t fu nd  d iv id en d  a re  the  in d iv id u a ls  w ho w ill 
d isp o se  o f th e ir  P FD  che ck  and  rem a in  M ed ica id  e lig ib le . C u rren tly , 60%  o f annua l 
M e d ic a id  e xp e n d itu re s  a re  fo r re c e ip ie n ts  w ho  re ce ive  on ave rage  S967 o r m o re  in 
'M ed fca id 'tieTTg iits  each  m o n tiT W e  an tic ip a te  me re g u la r M ed ica id  budge t w ill see a 
c b m m e n se ra te  in c re a se  e qu a l to  60%  o f the  am oun t cu rre n tly  budge ted  fo r the  P FD -H H  
p ro g ra m  (1.1 m illio n ) S ee  co m p a n io n  fis ca l no te  fo r M ed ica id  N on -fa c ility  to  show  
re la te d  in c re ase .

T h e  M ed ic a id  e xp e n d itu re s  show n  re fle c t w ha t w ou ld  be a 10% g row th  ( in fla tio n  and 
c lie n t g row th ) in fu tu re  ye a rs  in  the cos t o f bene fits .

M E D IC A ID  F A C IL IT Y  C A LC U LA T IO N

C u rre n t FY  95  P F D -H H  fu nd in g :
% o f P FD -H H  co s ts  sh ifte d  to  M ed ica id  
M ed ica id  co s t o f th o se  re ta in in g  M ed ica id

31 ,100 ,000
60%

S660.000

Less M ed ic a id  N o n - fa c il ity  sna re  o f cos t (26% ) 
M ed ica id  F a c il ity  e xp e n d itu re s  bo rn  by M ed ica id

S171 .600
S488 .400

Page 2 of 2
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STATE OF A LA SK A1995 LE G ISLA T IV E  SESSION N _ A _

But Version: hb 70

(H) Publish Date: 2/ 1/95

Revision Date: _________________________________  Dept. A'fected Health and Social Services
Title:  Repeal PFD Hold-Harmless BRU: Medical Assistance_______
_______________________________________________ Component: Medicaid Non-facility

Sponsor Rep. Kott________________________  ________________________
Requestor: House State Affairs_______________  C O M P O N E N T  SERIAL NO. 229

Expenditures/Revenues: ___________   (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0 I
0.0 0.0 0.0 0.0 0.0 0.0 I
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 c.o 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

171.6 188.8 207.6 228.4 251.2 276.4
0.0 0.0 0.0 0.0 0.0 00

TOTAL OPERATING 171.6 188.8 207.6 228.4 251.2 276.4

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0 |

C H A N G E S  IN REVENUES 0.0 0.0 0.0 0.0 0.0 0.0 !

FUND S O U R C E _________    (Thousands of Dollars)
1002 Federal Receipts 85.8 94.4 103.8 114.2. 125.6 138 2 I
1003 G F  Match 85.3 94.4 103.8 114.2 125.6 138 2 !
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0 I
1005 GF/Program Receipts 0.G 0.0 0.0 0.0 0.0 0.C |
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0 l
Other (Interaqency Receipt 0.0 0.0 0.0 0.0 0.0 0.0 '
TOTAL 171.6 188.8 207.6 228.4 251.2 276.4

Estimate of current year (FY95) impact: 0.0

POSITIONS:
FULL-TIME 0 0 0 0 0 01
PART-TIME 0 0 0 0 0 01
T E M P O R A R Y 0 0 0 0 0 oj

ANALYSIS (attach a separate page in necessary)
House Bill 70 repeals the Permanent Fund Dividend Hold Harmless (PFD-HH) program. The PFD-HH program 
replaces the Medicaid benefits of individuals who are denied benefits because federal law or regulation requires that 
their PFD payment be treated as income or a resource (asset) in determining their eligibility for medical assistance 
benefits. The legislature established the program in 1981 to assure that low-income Alaskans could receive their 
PFD on an equal basis with all other Alaskans, without the loss of eligibility for needs-based medical assistance.

<4/-rr*T------Prepared by: Jon Sherwood. MAA IV C > f _________________ P h o n e : _______________ 465-3355
Division: Medical̂  Assistance / •'____________________  D a t e - __________1/26/95

Approved by „ J / u ,
Commissioner: Karen Perdue_________________________________ Date: / / / y i

Agency: Department of Health and Social Services_______

r n r -  ALL d i s t r i b u t i o n  c o p ie s  t o  g o v e r n o r ’s  l e g i s l a t i v e  o f f i c e
i r U h ’JiVn I T E E  C fQ /rJ fth e r distribution information call the Governor1 Legislative Office

1 Ut Page 1 of 2
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ANALYSIS (cont.)

The PFD-HH program allows Medicaid recipients to receive and retain PFD money for up to four 
months and still receive Medicaid s e r v i c e s . --------------

If the PFD-HH program is eliminated, most Medicaid recipients will continue to remain eligible in 
the month they receive the check. They could become ineligible for Medicaid if they chose to 
retain their PFD check and it puts them over the Medicaid resource limit in the following month.

Many individuals, however, will elect to spend their PFD check in the month of receipt to prevent 
that money from being considered a resource, these individuals will retain Medicaid eligibility. In 
absense of PFD-HH funds, the regular Medicaid funding will be necessary to cover these 
individuals, both in Medicaid Facilities and Nonfacilities. '7e anticipate that those individuals 
who receive Medicaid services in an amount equal to or greater that the amount of a permament 
fund dividend are the individuals who will dispose of their PFD check and remain Medicaid 
eligible. C urrently.60% nf a nn ua l Medicaid expenditures are for receipients who receive on 
average $ 9 6 7 o rmore in M edicaid benefits each month. W e  an tic ip a te  the  renularMedicaid 
budget will see a cornmenserate increase equal to 60% of the amount currently budgeted for the 
PFD-HH program~(1.1 million) See companion fiscal note for Medicaid Facility to show related-"

The Medicaid expenditures shown reflect what would be a 10% growth (inflation and client 
growth) in future years in the cost of benefits.

MEDICAID NON-FACILITY CALCULATION

increase.

Current FY 95 PFD-HH funding:
%  of PFD-HH costs shifted to Medicaid 
Medicaid cost of those retaining Medicaid

$1 ,100 ,000
60%

$660,000*

Less Medicaid Facility share of cost (74%)
Medicaid Non-facility expenditures bom by Medicaid

$488 400
$171,500

COMMITTEE COPY
Page 2 of 2



STATE OF ALASKA
19<?5 LEGISLATIVE SESSION

FISCAL NOTE Bil' ’.rsion: HB 70.
(H) Publish Dale: 2 /1 /95,

aevjicn -ate 
* 08
Sponsor
ResuestC'

An Ac t r c l a tm s  lo i r e a tm e o l  o l  p ( r m o t i i !
(uod d iv id e n d s _________________________________
K o t t ___________________
H ou ie  ST AExpenditures/Revenues:

Ceoi Affected 
^3flu
Csmocnent

Hea lth m d  Socia l Serv ices
f u b l i e  A im t a n t t  A d m in n l r a t i o a  
E I i c i b i l i t t Pe te ra i ina t ioQ__________

COMPONENT SERIAL NO. 236

nousands ol Dollars)
O PERA T IN G FY 96 FY97 FY 98 FY99 FY0G FY01
PERSONAL SERVICES 8 6 0 8 8 6 91 2 94 0 ' 96.8 99 8 '
■RAVEL 0.0 0.0 0.0 0.0 0 .0 ! 0 .0 :
CCN-RAC'UAl 0 .0 0 .0 0.0 0.0 0.0 Oo

SUPO'-.ES 0 .0 0 .0 0.0 0.0 0.0 0.0
ECUiPMENT 0.0 0.0 0.0 0.0 0.0 0 .0 1
-AND 1 STRUCTURES 0 .0 0 .0 - 0.0 0.0 0.0 0 .0 !
SPAN'S. CLAIMS 0.0 0.0 0.0 0.0 0.01 0 .0 .
ViSCS;__ANEOUS 0.0 0.0 0.0 0 .0 ' 0 .0  • 0 .0  •
TOTAL OPERATING 8 6 .0 8 8 .6 9 1 .2 9 4 .0 : 9 6 .8 9 9 .8

CAPITAL EXPEN D ITURES 0 .0 0 . 0 ! 0 .0 0 .0 0 .0 : 0 .0  i

CH A N G ES  IN REVENUES 0 0 0 0 : 0 0

FUND  SO U R C E (Thousands of Oollars)
tOC2 Federal Receicts 43 .0 44.3 45.6 4 7 0 ; 4 8 .4 . 4 9 .9 :
• 003 3F Matcn 43 .0 44 .3 ' 45 .6 47.0 48.4 1 49.91
•OCA 3F 472.7 486.9 501.5 516.5 532.01 548.0
•CCS SF.P-ogram Receicts 0 .0 0 .0 - 0.0 0 0 0 .0 ' 0 .0
•CC6GF MHT A 0 0 0.0 0 0 o .o . 0 . 0 1 0 .0 '
Ctner ’ 007 /AReceiots (472.7) (486.9)1 (501.5)1 (516.5)1 (532.0)1 (548.0)1
TOTAL 8 6 .0 8 8 .6 9 1 .2 9 4 .0 9 6 .81 99 .8 1
PO S IT IO N S :
-ULL-*'ME 2 2 2 2 2 2
PART-TIME 0 0 0 | 01 O' Ol
'EMPCRARY 0 O' 01 0 ' O' O'

Estimate or any current year (FY95) cost: * NONEANALYSIS: (Anacn a separate page it necessary)
HB 7 0  repea ls th e  P e rm a nen t F und  D iv id en d  H o ld  H a rm le ss  (PFD-HH) p ro g ram . The 
PFD -HH  p ro g ram  rep la ce s  th e  p u b lic  a ss is ta n ce  b e n e fits  o f in d iv id u a ls  w ho  are den ie d  
b e n e fits  because  fe de ra l la w  o r re g u la t io n  re q u ire s  th a t th e ir  P e rm anen t Fund d iv id e n d  
p a y m e n ts  be tre a te d  as in c o m e  o r a re sou rce  (asse t) in  d e te rm in in g  th e ir e lig ib il ity  fo r  
p u b lic  a ss is ta n ce  b e n e fits . A S  4 3 .2 3 .0 7 5  ho ld s  p u b lic  a ss is ta n ce  ben e fits  h a rm less  fo r  
up  to  fo u r  m o n th s  each  ye a r fr o m  th e  e f fe c ts  o f re c e iv in g  d iv id en d  p a ym en ts . .

Phone: A65.-:6io Oate:
1 —̂  ^ ___________________ Date: <,h C ... ..I Cm .—l j i. . .Aporoved Dy Com Karen Perdue

Agoncy: Department at Health Sc Socu l Services

PREPARER TO PROVIDE ALL D ISTR IBUT ION COP IES  TO GOVERNOR ’S LEGISLATIVE O FF IC E
For further distnbution information caJI the Governor’s Legislative Office

,Rev 'OflSI Hfartunt/OSfl P390 1 ^
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The PFD Hold Harm less p rog ram  was estab lished a t the  same tim e as th e  o r ig ina l, $ 1 0 0 0  PFD 
d is tr ib u t io n  in 1 98 2 . The leg is la tu re  estab lished th e  p rog ram  to  assure th a t low -m com e  A laskans 
cou ld  en joy the  b en e fit o f the d iv idend  program  on th e  same basis as o the r A la skans , w ith o u t losing 
th e ir e lig ib ility  fo r needs-based ass is tance .

Repeal o f the  PFD Hold Harm less program  w ill im p a c t b o th  the  am oun t o f a ss is ta n ce  paid to  
ind iv idua ls  and fam ilies  and the  adm in is tra tive  e f fo r t  requ ired  fo r the  D iv is ion  o f P ub lic  A ss is tance  
to  p ro v ide  tim e ly , accura te  de live ry  o f bene fits . The D epa rtm en t o f Health and Soc ia l S e rv ices has 
es tab lished  in te ragen cy  agreem en ts w ith  the  fede ra l agencies respons ib le  fo r th e  AFDC  and SSI 
p rog ram s. These agreem ents , w h ic h  reduce the  am oun t o f case p rocess ing  requ ired  w h e n  rec ip ie n ts  
rece ive  d iv id ends , w ou ld  be nu llifie d  by HB 70 . The a dm in is tra tive  e ffo r t to  p ro cess  PFD Hold 
Harm less e n tit lem en ts  w ou ld  be supp lan ted  by th e  add itiona l case p rocess ing  e f fo r t  requ ired  to  
suspend pub lic  ass is tance e n tit lem an ts  w hen  d iv id en d  paym en ts  are d is tr ib u te d .

A d m in is t ra t iv e  Im p a c ts

The a dm in is tra tive  c o s t o f the PFD Hold Harm less p ro g ram  is based on e s tim a tes  o f  th e  p ro p o rt io n  
o f tim e  used by E lig ib ility  D e te rm ina tion  s ta f f  to  p ro cess  case a c tions  re la ted to  d iv id e n d  paym en ts  
and PFD-HH ben e f'ts . In FY 96  4 7 2 .7  in PFD-HH C on tra c tu a l fu nd s  is p lanned to  be tra n s fe rre d  as 
In te ra gency  Rece ip ts  to  the  E lig ib ility  D e te rm in a tio n  com ponen t o f th e  Pub lic  A ss is ta n ce  
A d m in is tra t io n  BRU.

This ana lys is p resum es th a t th e  in te n t o f HB 70  is to  p rec lude  th e  app rop ria tio n  o f m oney  from  t he 
D iv idend Fund to  adm in is te r pub lic  ass is tance . The c o s t o f p rocess ing  case changes re su ltin g  from  
th e  re ce ip t o f d iv idends  is, th e re fo re , sh ifte d  to  u e n e ra l hund.

ANALYSIS (cont.):

The a dm in is tra tio n  o f the  PFD-HH prog ram  and the  p ro cess in g  o f case changes re la ted  to  th e  rece ip t 
o f d iv idend  paym en ts  require th e  equ iva len t o f 10 pe rm anen t, fu ll- t im e  po s it io n s . T he  repeal o f the  
PFD-HH p rog ram  proposed in HB 70  resu lts  in an increase  in th e am oun t c f  a dm in is tra tiv e  e f fo r t  to  
ta ke  the  d iv idend paym en ts in to  a ccoun t and p rocess  cnanges in thE~a ffgc teo  dud iic  assistance^ 

W e~estim ate th a t 11 .8  pe rm anen t fu ll- t im e  e qu iva len t p o s itio n s  w ou ld  be needed to  p rocess 
d iv id end -re la ted  w o rk .

The tim e requ ired  to  process Food S tam p cases w o u ld  decrease because rt w o u ld  no  longe r be 
necessa ry to  c o n ve rt ass is tance to  cash in lieu o f fo o d  coupons and back aga in . The tim e  to  p rocess 
AFDC, APA , and M ed ica id  cases in th e  absence o f th e  PFD-HH p rog ram  w ou ld  increase  su b s ta n tia lly : 
unde r th e  Hold Harm less p rog ram , bene fit a u th o riz a tio n  fo r these p rog ram s co n s is ts  o f th e  one -tim e  
e n try  o f a fe w  specia l com pu te r codes . W ith o u t th e  PFD-HH p rog ram , a c tio n  w ill have  to  be taken  
to  suspend th e  ben e fits  o f each a ffe c te d  AFDC, A P A , and M ed ica id  case, and to  re in s ta te  bene fits  
a f te r the  m on th  o f suspens ion . T he need fo r s ta f f  is a lso expec ted  to  increase  because  o f a 
sub s ta n tia l in c rease in General Re lie f app lica tions  fro m  rec ip ien ts  w h o  are unab le to  pay fo r  re n t o r 
fo od  w hen  th e y  lose th e ir c ash and fo od  ben e fits  tw o  m on th s  after th e y  rece ive  th e ir  d iv id e nd 
checks^

T h e ”  o f fs e t t in g  e f fe c ts  o f HB 70  resu lt in a sm a ll increase in s ta ff in g  needs in  th e  E lig ib ility  
D e te rm in a tio n  C om ponen t.
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Position Tide
Eligibility Technician II 

Time Slatus 
FT

Stall Mmtlts
12

T Y PE  o f  EXPEN D ITURESalary
Benefits 
Premium Pay 
Oilier

Tota l Pcrsonai Services
vcl

lonlractual
Commodities
Equipment
Other

Total Cost "86.0
FUNDING SOURCE for TOTAL COS!’

JtMZ Federal Receipts 430
100.1 GFMafch 43.0
IIM General Fund
1005 GF/Program Rceeipls
loot* G /̂Mcntall jcalthTrust
11X17 I/A Receipts
ior,i CIP Receipts
Other

AMOUNT 
60.4 
25.6

86.0

No. of Positions
2_________

Location

Range/Step
R14B

/  Anchorage

Bargaining Unit
GGU

Eloction District

p.
X
r0

Justificaliui
HB 70 repdSfs-tbe'PFD Hold Harmless program and requires that Individual AFDC, 
Food Stamp, Adult Public Assistance, and Medicaid cases be suspendod for at least 
one rnonlh when dividends are received. The reduction In administrative need that 
results from the repeal of the PFD Hold Harmless program Is more than offset by the
increased time needed to process dividend payments as Individual case changes and
tohandlo an Increased number of General Relief Assistance cases.

Two additional Eligibility Technician case worker positions are needed 5o administer 
this additional workload.

R E Q U E S T  f o r
N E W  P O S I T I O N

AGENCY: Health and Soda! Servicos 

BRU: Public Assistance Administration 

COMPONENT: Eligibility Determination (0236)

t FY96

C
O
M
M
I
T
T
E
E
 

C
O

P
Y



STATE O F  A L A S K A
1995 LEGISLATIVE SESSION

FISCAL N O T E Bill .-sion: HB 70

(H) Publish- Dale: 2/1/95

Revision Care Ceol Arecteo Hea lth  and Soc ia l  Serv icea
rid# A a Act r e l a t in g  to permanen t fund  d iv idenda 3RU A is ja ta o e e  f a im e n t a

Component- G en e ra l  R e l i e f  A ia i i t a n e e
Sponsor Kott
Peauestor H ou ie  STA COMPONENT SERIAL NO. 221

Expenditures/Revenues: (Thousands or Collars)
OPERATING FY96 FY97 FY98 FY99 FY00 FY01
3ERSCNAL SERVICES 00 00 0.0 0.0 00 00
•PAVEL 00 00 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 00 0 0 0.0 0.0 00
SUP°L.ES 00 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 00 0.01 0 0 0.0 0.0
LAND & STRUCTURES 00 0.0 0 0 0 0 00 0.0
GRANTS. CLAIMS 1.052.8 1.105.4 1.160.7 1.218.7 1.279.7 1.343.7
MISCELLANEOUS
TOTAL OPERATING 1.052.8 1.105.4 1.160.7 1.218.7' 1.279.7 1,342.7

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0- 0.0 0.0

CHANGES IN REVENUES 0 0 0 O' 0 . 0

FUND SOURCE (Thousands or Dollars)
. )0C2 Federal Receipts 0.0 0.0 0.0 0.0 0.0- 0.0

1003 GF March 00 0.0 0.0

00

0.0 0.0100a GF 1,052.8 1.105.4 1,160.7 1.218.7 1.279.7 1.343.7
iCCSGF.P'ogram Receipts 0.0 0.0 0.0 0.0' 0.0 0.0
'3C6GF.MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.01 0.0; 0.0
TOTAL 1.052.8 1.105.4 1.160.7 1.218.7 1.279.7 1,343.7
POSITIONS:
*ULL- T!ME 0 0 0 0i 0 0
PART-TIME 0 0 0 0! O' 0
tem po ra ry 0 0 0 O' Ol 0

Est imate  o( any current year (FY9S) cost: S NONE

ANALYSIS: (Attach a separate page rf necessary)

HB 7 0  repea ls  th e  P e rm anen t Fund D iv id en d  H o ld  H a rm le ss  (PFD -HH ) p ro g ram . W ith o u t 
t h e p ro te c t io n  o f th e  PFD-HH p ro g ra m , m o s t h o u se h o ld s  re c e iv in g  A FD C . Food S ta m p . 
a n c rA d u l t  P ub lic  A s s is ta n ce  (A PA ) p ro g ra m  b e n e fits  w il l becom e in e lig ib le  fo r  
a s s is ta n ce  fo r  o ne  m o n th  each  y e a r . B ecause  o f th e  re tro s p e c t iv e  b u d g e tin g  
m ertrc .?̂ o logv in  p la ce  to T th e  A FD C , Food S ta m p , and  A P A  p ro g ra m s , t he m o n th  o f 
in e lig ib i l ity  w il l u s u a lly  o c c u r tw o  m o n th s  a f te r th e  m o n th  th e  d iv id e n d  is re c e iv e d . For 
e xa m p le , i f  a fa m ily  on  p u b lic  ass is ta n ce  g e ts  its  PFD che cks  in  O c to b e r, th e y  w il l be 

TPie lig iB le fo r  A F D (T a n d  fo od  s ta m p s  in  D e cem be r.

Prepared oy;
Olvision:

Approved oy Com rfren  Perdue 
Agency:

Phone: ass - j s ao
O a t e i l ^ L

De iu r im to t  ol Health & Social Servicea
Date: //2 *0 / ^

PREF’ARER TO PROVIDE ALL DISTRIBLTTION CO P IES  TO  GOVERNOR'S LEGISLATIVE O F F IC E
For further distribution information call the Governor's Legislative Office
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Rev is ion  Oate: BT NO. iia jo

ANALYSIS (com.):

T he G ene ra l R e lie f A s s is ta n c e  IG RA ) p ro g ra m  p ro v id e s  v e n d o r p a ym e n ts  o i u p  to  $ 120  
pe r p e rso n  pe r m o n th  fo r  e m e rg e n cy  needs  su ch  as fo o d , c lo th in g , and sh e lte r w h e n  
no o th e r re s o u rc e  is a va ila b le  to  pay  fo r th e m . A FD C  and A P A  re c ip ie n ts  are n o t 
g e n e ra lly  e lig ib le  fo r  G R A  se rv ice s  b e cause  th e ir  ca sh  g ra n t m ee ts  th e ir  b a s ic  needs . 
Food  S ta m p  re c ip ie n ts  are n o t e lig ib le  fo r G R A  fo r  fo o d  p u rch a se s  because  th e ir  needs 
have  a lre a d y  been  c o v e re d .

T he  repea l o f P FD -H o ld  H a rm le ss  im p o se d  b y  HB 70  w i l l s u b s t a n t ia lly  in c re a se  the 
n u jn b e r o f p e o p le  w h o  a re  e n tit le d  to  G R A . R e c ip ie n ts  w h o  do  n o t c o n se rv e  enough  
o f  th e ir  d iv id e n d  m o n e y ' to  m ee t th e ir  n ee ds  tw o  m o n th s  la te r w h e n  th e y  lo se  th e ir 
p u b lic  a s s is ta n c e ca n  be e xp e c te d  to  a p p ly  fo r  G ene ra l R e lie f w h e n th e y  are c o n fro n te d
w ith  e v ic t io n , la c k  o f  fo o d , la ck  o f h e a tin g  fu e l, o r la c k  o f a d e qua te  w in te r  c lo th in g .,, — ■ ~~ _ —

U nde r HB 7 0 , th e  fo l lo w in g  u n d u p lic a te d  n u m b e rs  o f in d iv id u a ls  and cases are e xp e c te d  
to  be den ie d  a t le a s t o n e  m o n th 's  b e n e fits  in  F Y 9 6  as a re s u lt o f re c e iv in g  d iv id e n d
p a y m e n ts :

P roa ram H ou seho ld s P e rson s  Im pa c te d

A FD C 1 2 9 8 7 3 9 6 3 9
FSP * 3 8 6 7 9 6 6 8
A P A 7 9 3 2 7 9 3 2

T o ta l 2 4 7 8 6 5 7 2 3 9

* 6 6  p e rc e n t o f  th e  F ood  S tam p  ca se lo ad  a lso  re c e iv e s  A F D C  and A P A  b e n e fits . Th is  
u n d u p lic a te d  c o u n t re p re s e n ts  3 4  p e rc e n t o f  th e  Food  S ta m p  PFD-HH case load .

W e  e s t im a te  th a t  15  p e rc e n t o f th e  a f fe c te d  ca se s , w ith  an ave rage  h o u se ho ld  s ize  o f 
2 .6  p e rs o n s , w il l be  e n t it le d  to  GRA b e n e fits  fo r  one  m o n th  as a re s u lt o f th e  repea l o f 
PFD H o ld  H a rm le ss  c o v e ra g e  im p o se d  b y  HB 7 0 .

2 4 7 8 6  cases x 1 5 %  =  3 7 2 0  x  $ 2 8 3  a ve ra ge  p a y m e n t =  1 0 5 2 .8

T he  re s u lt w i l l  be an  in c re a se  o f 1 0 5 2 .8  in  need  fo r  FY 9 6  G ene ra l Fund a p p ro p r ia t io n s  
to  pa y  G ene ra l R e lie f b e n e fits  fo r fo o d , s h e lte r , a nd  c lo th in g  c o s ts .

W e  a ssum e  a 5 p e rc e n t annua l ra te  o f  c a se lo a d  g r o w th  fo r  FY 97  th ro u g h  FY  0 1 .
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1995 I.K C I.SLA T IV K  SKSSION
Revision Oate: 1.25 95______________________________________Oept. Affected;___________ (Department of Revenue
Tale End Permanent Fund Qivideng Hold Harm less SRU: Permanent Fund Dividend Division
_______________________________________________________________Component: Permanent Fund Dividend Division
Sponsor: Representative KOTT________________________  I ^ Z Z ^ Z ^ Z Z I Z Z Z Z Z Z Z Z I Z Z Z
R equeste r1 House State Affairs__________________________ COMPONENT SERIAL NO. 981

r l S C  A I  N O T F  B i l l V '' J 0 rT :— ----------
i l ( H )  Publish Date: 2/1/95

S T A T K  O K  A L A S K A

Expenditures/Revenues ___________  (Thousands of Dollars)
O PERATING  EXPENDITURES FY 96 FY 97 FY 98 FY 99 FY 00 FY 01

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQU IPMENT
LAND & STRUCTURES
GRANTS . CLA IMS
M ISCELLANEOUS
TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

I C AP ITAL  EXPENDITURES I I I I I I I

IC H AN G E  IN R E V E N U E S ! )

FUND SOURCE________________________________________________ (Thousands of Dollars)
1002 Federa l Receipts
1003 GF Match
1004 GF
1005 GF P rogram  Receipts
1006 GF.M HTIA  
O ther
TO TAL 0.0 0.0 0.0 0.0 0.0 0.0

E s tim a te  o f an y  c u rre n t yea r (FY95) c o s t: $ 0.0
POSITIONS
FULL-T IME
PART-TIME
TEMPORARY

P R E P A R E R  TO  P R O V ID E  ALL D IS T R IB U T IO N  C O P IE S  TO  G O V ER N O R 'S  L EG IS L A T IV E  O F F IC E
For further distribution information. caJI the Governor's Legislative Office

“ ' t m f f i t f i i  c o p y
Page 1 of 2



/  SKA DEPARTMENT OF REVEN . 
PERMANENT FUND DIVIDEND DIVISION 

H B  7 0  A N A L Y S I S  

As of January 25, 1995

Section 3 of this bill repeals AS 43.23.075, the section of the Alaska Statutes that 
requires the state to hold public and medical assistance recipients harmless from the 
effects that receipt of a Permanent Fund Dividend (PFD1 would have on their federal 
benefits and requires the Department of Health & Social Services to not consider a PFD 
as income or resources for benent program purposes unless required to do so by federal 
law or regulation. However, AS 43.23.085 still requires other state and municipal 
agencies to n o t consider a PFD as income or resources for benefit program purposes 
unless required to do so by federal law or regulation. In addition, Sections 1 and 2 of 
this bill remove references to the hold harmless program cost reductions from the 
dividend calculation formula and the disclosure requirements.

The amended lanm lanp-doas-aot preclude the legislature from appropriating dividend fund 
monies for state hold harmless costs. However, the legislation implies that any such 
future^rogram costs will not be taken from the dividend fund. As a result, the deduction 
from each Alaskan's dividend would be eliminated. See the attached-table entitled Hold 
H arm less Program D eductions From 1985-1994 Dividends, as of September 29.1994.

Attachm ent
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Revision Date:___________________________________________  Dept. Affected Health and Social Services
Title.  Repeal PFD Hold-Harmless BRU: Medical Assistance______________
___________________________________________________________Component: Permanent Fund Hold-Harmless

F IS C A L  NOTE
STATE OF ALASKA [\ ,
199S LEGISLATIVE SESSION Bl11 VerSion:— HBJLQ----------

(H) Publish Date: 2/ 1/95

Sponsor: Rep. Kott
Requestor: House State Affairs COMPONENT SERIAL NO. 966

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FY 00 FY 01
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 00
TRAVEL 0.0 0.0 0.0 0.0 0.0 00
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 00
SUPPLIES 0.0 0.0 0.0 0.0 0.0 00
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 00
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 00
GRANTS. CLAIMS (1,100.0) (1.210.0) (1.331.0) (1.464.1) (1,610.5) (1.771 5)
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 00

i TOTAL OPERATING (1,100.0) (1,210.0) (1,331.0) (1,464.1) (1,610.5) (1.771.6)

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 | 0.0 0.0

I CHANGES IN REVENUES 0.0 0.0 0.0 0.0 0.0 0.0 I

FUND SOURCE T̂housands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 00
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 00
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 00
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other (Interagency Receipt (1,100.0) (1 210.0) (1.331.0) (1.464.1) (1.610.5) (1.771 5)
TOTAL (1,100.0) (1,210.0) (1,331.0) (1,464.1) (1,610.5) (1,771.6)

Estimate of current year (FY95) impact: 0.0

POSITIONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS (attach a separate page in necessary)
House Bill 70 repeals the Permanent Fund Dividend Hold Harmless (PFD-HH) program. The PFD-HH program 
replaces the Medicaid benefits of individuals who are denied benefits because federal law or regulation requires that 
their PFD payment be treated as income or a resource (asset) in determining their eligibility for medical assistance 
benefits. The legislature established the program in 1981 to assure that low-income Alaskans could receive their 
PFD on an equal basis with all other Alaskans, without the loss of eligibility for needs-based medical assistance.

Phone:  465-3355
Date: 1/26/95

Date: / /2 -0  /  £ /

-.PREP.ARE# T ,0 £ $ & y iD E  A LL DISTRIBUTION COPIES TO GOVERNOR'S LEG ISLATIVE OFFICE
L/v j : E h  L po riu rthe r distribution information call the Governor1 Legislative O ffice

Prepared by: Jon Sherwood. MAA IV S L
Division: Medical Assistance

Approved by
Commissioner: KarenPerdue_________ _________________
Agency: Department of Health and Social Services
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A N A L Y S IS  (cont.):

The PFD-HH program allows Medicaid recipients lo receive and retain PFD money for up to 
four months and still receive Medicaid services.

If the PFD-HH program is eliminated, most Medicaid recipients will continue to remain 
eligible in the month they receive the check. They could become ineligible for Medicaid if 
they chose to retain their PFD check and it puts them over the Medicaid resource limit in the 
following month.

Many individuals, however, will elect to spend their PFD r.herk in ihe month of receipt tn 
prevent that money from being considered a resource, these individuals will retain Medicaid 
gljgibiljly. In absense of PFD-h h  tunas, the regular Medicaid funding will be necessary to 
cover these individuals, both in Medicaid Facilities and Nonfacilitieŝ Jflte-anticipate that 
those individuals who receive Medicaid services in an amount equal to or greater that the 
amount of a permament fund dividend are the individuals who will dispose of their PFD 
check and FerfTain Mecficaid eligible. CurrentlyT50% of annual Medicaid expenditures are for 
receipientTwho receive on average S967 or more in Medicaid benefits each month. W e  
anticipate the regular Medicaid budget will see a commenserate increase equal to 60% of 
the amount currently budgeted for the PFD-HH program (1.1 million) See companion fiscal 
notes for Medicaid Facility and Medicaid Non-facility to show this increase.

This fiscal note shows the elimination of the FY 95 budget request of 1.1 million, The 
reduction in expenditures shown reflects what would be an 10% growth in future years in the 
cost of PFD-HH benefits to replace Medicaid funds.

Page 2 of 2
r--  " *i" ' " v / r  v  , ' * % n v—’j i C L. .J. .



Revs,cn C a r e   ________Saot AMecteo Health and Socnl Scrv ic ti_______
'  n* Ao Acl re la lm t to permanent lund dividend! BRU A im lia e e  P irm enn_____________

______________________________________________________Component Adult fu b lit  A m il ia c t__________
Sponsor Kott_________________________________________ ___________________________________________
Rec-estor IIo u»e STA__________________________________________ COMPONENT SERIAL NO ___________i n __________

FI S C A L  N O T E  JL_
STATE O F  A L A S K A  Bill Version: HB 70
1995 LEGISLATIVE SESSION (H) p ublis„ g ale: 2/|/~

E xp en d itu re s /R e v e n u e s :_______________________________________ (Thousands of Ooiian)
OPERATING FY96 FY97 FY98 FY99 FYOO FY01
PERSONAL SERVICES 00 0.0 0.0 0.0 00 0.0
"AVEL 00 0.0, 0.0 0.0 0.0 0.0
c c n ’ Ra c u a l 00 oo 0.0 0.0 00 0.0
SUP01.  ES 0.0 o o 0.0 0.0 0.0 0,0
ECU PMENT 00 0.0 0.0 0.0 0.0 0.0
_ANC S STRUCTURES 00 0.0 o o 0.0 0.0 ' 0.0
SPANTS CLAIMS (2,562.1) 12.690.2)1 (2,824.7)1 12.965.9)1 (3.114 2V (3.269 9):
miscellaneous
TOTAL OPERATING (2,562.1) (2.690.2)1 (2,824.7)1 (2.965.9) (3.114.2)1 (3,269.9V

CAPITAL EXPENDITURES 0.0 0 .0 1 0.0 0.0 0.0 0.0

CHANGES IN REVENUES 0 0 0 0 0 0

FUND SOURCE (Thousands ol Collars)
'002 Federal Receiots 0.0 0.0 0.0 0.0 0.0 0.0
'003 OF Matcn 0.0 0.0 0.0 0.0 0.0 0.0
'C04 OF 0.0 0.0' 0.0 0.0 0.0 0.0
'005 OF °'ogram Reee>ots 0.0 0.0 0.0: 0.0 0.0 0.0
•CC6 OF MHTlA 0.0 0.0 0.0 0.0 o.o, 0.0
Cther ' COT A Receipts 12.562.1) (2.690 2)1 (2,824.7)1 (2.965.9) (3.114 2)! (3,269.9)1
TOTAL (2,562.1) (2,690.2K (2,824.71 (2.965.9V (3.114.2V (3.269.9V
POSITIONS:
=ULU-r,ME 0 0 i 0 0 0 O'
PART-TIME 0 01 O' 0 O' O'
TEMPORARY 0 o; O' 0 0 0

Estimate ol any cunont year (FY95) coat: $ NONE

A N A LYS IS : (Attach a separate page if necessary)

HB  7 0  repea ls  th e  P e rm anen t Fund D iv id en d  H o ld  H a rm less  (PFD -HH ) p ro g ra m . The  
PFD -H H  p ro g ra m  rep la ces  the -p u b fe -a & s is iance b e n e fits  o f  in d iv id u a ls  w h o  are d e n ie d 
b e n e f its  b e cause  fe de ra l la w  o r re g u la tio n  re q u ire s  th a t th e ir  P e rm anen t Fund d iv id e n d  
p a y m e n ts  be~ trea ted  as in com e  o r a re s o u rce  (asse t) in d e te rm in in g  th e ir  e l ig ib i l ity  fo r  
p n b llc~5?5is ta n ce  bs n e n ts ."  AS  4 3 .2 3 .0 7 5  h o ld s  p u b lic  a ss is ta n ce  b e n e fits  h a rm le ss  fo r  
u p  to  fo u r m o n th s  each  yea r fro m  th e  e f fe c ts  o f re ce iv in g  d iv id en d  p a ym e n ts .
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Revision Dato NO. HB 70

ANALYSIS (coot.):

The PFD H o ld  H a rm le ss  p ro g ra m  w a s  e s ta b lis h e d  a t th e  sam e  tim e  as th e  o r ig in a l, 
S1 0 0 0  PFD d is t r ib u t io n  in 1 9 8 2 . The le g is la tu re  e s ta b lis h e d  th e  p ro g ra m  to  a ssu re  th a t 
Io w -m co m e  A la s ka n s  co u ld  e n io y  the  b e n e fit o f th e  d iv id e n d  p ro g ra m  o n  th e  sam e  b a s is 
as o th e r A la s k a n s , w ith o u t  lo s in g  th e ir e lig ib i l i ty  fo r  n e e d s -b a se d  a s s is ta n ce .

D iv id e n d  p a ym e n ts  m u s t be tre a te d  as u n e a rn e d  in c o m e  fo r A d u lt  P ub lic  A s s is ta n c e  
(A PA ) p u rp o se s  b e c a u pe th e  A P A  p ro g ra m  o p e ra te s  as th e  s ta te  s u p p le m e n t to  th e  
fe de ra l S u p p le m e n ta l S e c u r ity  In com e  (SS I) p ro g ra m  and  th e  SS I p ro g ra m  tre a ts  
d iv id e n d s  as in c o m e . M e d ic a id  se rv ice s  are a va ila b le  to  A P A  re c ip ie n ts  o n ly  i f  th e  A P A  
p ro g ra m  fo llo w s  SSI in c o m e -c o u n t in g  ru le s . PFD -H H  fu n d s  fo r  th e  re p la c e m e n t o f A P A  
b e n e fits  a re tra n s fe r re d  as In te ra g e n c y  R e ce ip ts  to  th e  A d u l t  P ub lic  A s s is ta n c eConrj3oh'?r
T he FY 9 6  G o v e rn o r 's  b u d g e t p lans  fo r e x p e n d itu re  o f $ 2 , 5 6 2 ,1 0 0  in PFD -H H  fu n d s  
to  rep la ce  A P A  b e n e fits  w h ic h  w o u ld  o th e rw is e  be den ie d  to  7 ,9 3 2  in d iv id u a ls . T he  
"cos t o f PFD -HH  b e n e fits  in  fu tu re  yea rs  is p ro je c te d  to  g r o w  a t 5 p e rc e n t p e r ye a r, 
based  on  a n t ic ip a te d  ann ua l ca se load  g ro w th  o f  5 p e rc e n t. T he  le g is la tu re  has se t 
m a x im u m  p a ym e n t le ve ls  in  th e  A P A  p ro g ra m . T h is  f is c a l n o te  a s s um e s  th e  A P A  
m a x im u m  p a y m e n t le ve ls  w il l n o t c h a nge .

The ty p ic a l F Y 96  PFD -HH  p a y m e n t to  an A P A  re c ip ie n t is  e x p e c te d  to  be $ 3 2 3  to  
rep la ce  one  m o n th 's  b e n e f i t .  — ^

PFD -H o ld  H a rm le ss  b e n e fits  w il l n o t be pa id  to  re c ip ie n ts  i f  HB  7 0  b e c o m e s  la w . In 
m o s t A P A  cases , re c ip ie n ts  w h o  re ce ive  d iv id e nd s  w il l b e c o m e  in e lig ib le  fo r  b e n e f its  fo r 
one  m o n th , u su a lly  fa llin g  tw o  m o n th s  a f te r  th e  m o n th  th e y  re c e iv e  th e ir  d iv id e n d  
p a ym e n ts . R e c ip ie n ts  w h o  re ta in  e n o u gh  d iv id e n d  m o n e y  in  th e  m o n th  a f te r  th e y  
re ce ive  i t  to  e xceed  th e  A P A  p ro g ra m  l im it o f szOUU  |$ J U U 0  fo r  a C bup le ) w il l rem a in  
in e lig ib le  u n t i l th e y  ha ve  s p e n t th e  m o n e y . ~ ” ‘
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3evnion Taie 
' tie An Act r t la t io t  to p cm nn to t fund dm deod i

_Ceo( Affected Health aod Social S tru c t!
_9PU PFD Hold Hsrm len______
ComDdnenl PPD Hold H armien

jConior
Recuesior

Kott
Home ST A COMPONENT SERIAL NO 225

Expenditures/Revenues:
OPERATING FY96

*hou5ancs ot Collars)
FY97 FY98 FY99 FYOO FY01

==3SCNAl SERVICES 00 0.0 00 00 00 0.0
'RAVE-. 0.0 00 00 0.0 00 00
CON IRAC’ UAL 1472.7) (486.9)' i501.51 15165)1 (532.0); 01

3uPOL.eS 0.0 0.0 0.0 0.0' 00 0.0
EQUIPMENT 0.0 00 0.0 0.0 0.0 00
_ANO 5 STRUCTURES 0.0 Oo 0.0 od 00 ' 0.0
GRANTS CLAIMS 121.843.4) (22.935.6)1 (24,082.4)1 (25.286 511 (26,550.8)1 (27.878 3)i
MISCELLANEOUS 0.0 O.Qt 00 0.01 00 00
TOTAL OPERATING (22,316.1) _123_.422.5K (24.583.9V (25.803.0V (27.082.8V (29,426.3)

CAPITAL EXPENDfTURES 0.0 0 .0 ' 0.0 0 .0 ' 0.0 0.0

CHANGES IN REVENUES 0 0 0 0 0: 0

FUND SOURCE Thousands 3l Collars)
•302 Federal Receicts 0.0 0.0 0.0 0 0 ' 0 .0 ’ 0.01
ICC3GF Vatcn 00 0.0' 0.0 0.0 0.0 0.01
•0CAGF 0.0 0.0 ' 0.0 o.o. 0.0' 0.0'
•CC5GF'P'ogram Receicts 0.0 0 .01 0.0 00  1 0.0' 0.0'
•0C6GFMHTIA 0.0 0.0 0.0 0.0' 0.0' 0.0
Ctfer 'C50 Pc0Funa 122.316.1) (23.422.5)1 (24.583.9)1 (25,803 0)1 127,082 8)1 (28,426.3)1
TOTAL (22,316.1) (23,422.5K (24.583.9V (25,803.0) (27,082.8) (28,426.3V
POSITIONS:
SUL.-T'M6 0 O' 0 O' O' 0
PART-TIME 0 O' 0 O' O' O'
'EMPCPARY 0 O' 0 O' 0 0

Estimate ol any current year (FY9S) cost: J NONE

ANALYSIS: .Attacn a separaie page if necessary)
H o u s e  B ill N o . 7 0  repea ls  th e  P e rm a n e n t F und  D iv id e n d  H o ld  H a rm less (PFD-HH) 
p ro g ra m . T h e  PFD -HH  p ro g ra m  re p la ce s  th e  p u b lic  a ss is ta n ce  b e n e fits  o f in d iv id u a ls  
w h o  a re  d e n ie d  b e n e fits  b e ca u se  fe d e ra l la w  o r re g u la t io n  re q u ire s  th a t th e ir P e rm anen t 
F und  d iv id e n d  p a y m e n ts  be tre a te d  as in c o m e  o r  a re s o u rce  (asse t) in d e te rm in in g  th e ir 
e l ig ib i l i t y  fo r  p u b lic  a s s is ta n ce  b e n e f its . A S  4 3 .2 3 .0 7 5 : io ld s  p u b lic  a ss is ta n ce  b en e fits  
h a rm le s s  fo r  up  to  fo u r  m o n th s  e a ch  yea r fr o m  th e  e f fe c ts  o f  re ce iv in g  d iv id e n d  
p a y m e n ts .

T h e  PFD H o ld  H a rm le ss  p ro g ra m  w a s  e s ta b lis h e d  a t th e  sam e tim e  as th e  o r ig in a l, 
$ 1 0 0 0  PFD d is t r ib u t io n  in  1 9 8 2 . T h e  le g is la tu re  e s ta b lis h e d  th e  p ro g ram  to  assu re  th a t 
lo w - in c o m e  A la s k a n s  c o u ld  e n jo y  th e  b e n e f it  o f  th e  d iv id e n d  p ro g ram  on  the  sam e bas is 
as o th e r  A la s k a n s , w i th o u t  lo s in g  th e ir  e l ig ib i l ity  fo r  needs-based  a ss is ta n ce .

^  / 3-eoared By 
v j n  division
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IS

J Aooiovea By Com Ki.-e 
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B. , NO. n a  to

Repea l o f the  PFD H o ld  H a rm le ss  p ro g ra m  w ill im p a c t b o th  th e  a m o u n t o f a s s is ta n ce  
pa id  to  in d iv id u a ls  and fa m ilie s  and the  a d m in is tra tiv e  e f fo r t  re q u ire d  fo r  th e  D iv is io n  o f 
P u b lic  A s s is ta n c e  to  p ro v id e  t im e ly , a c c u ra te  d e liv e ry  o f b e n e fits . T he  D e p a r tm e n t o f 
H ea lth  and S oc ia l S e rv ice s  has e s ta b lis h e d  in te ra g e n cy  ag re em en ts  w ith  th e  fe de ra l 
a ge n c ie s  re s p o n s ib le  fo r th e  A FD C  and SSI p ro g ram s . These  a g re e m e n ts , w h ic h  
s u b s ta n t ia l ly  re d u ce  the  a m o u n t o f case  p ro ce ss in g  requ ired  w h e n  re c ip ie n ts  re c e iv e  
d iv id e n d s , w o u ld  be n u ll i f ie d  by HB 7 0 . The a d m in is tra t iv e e f fo r t  to  p ro ce ss  PFD H o ld  

"H a rm le s s  e n t it le m e n ts  w o u ld  be s u p p la n te d  by the  a d d it io n a l case p ro c e s s in g  e f fo r t  
re q u ire d  to  su sp e nd  p u b lic  a s s is ta n ce  e n tit le m e n ts  w hen  d iv id e n d  p a y m e n ts  are 

j J i s t ribu tecT  ' ----- ------------------------------------------------------------------

T e c h n ic a l A n a ly s is

S e c tio n s  1 and  2 o f th e  b ill repea l th e  e xp re ss  au th o r ity  a t A S  4 3 .2 3 .0 2 5 (a ) (1 ) (E )  and 
A-S .4 3 .2 3 .0 2 8 (a ) (3 )  to  fu ncT the  PFD -HH  p ro g ra m  w ith  a p p ro p r ia t io n s fro m  th e  d iv id e n d  
fu n d .

S e c tio n  3 o f th e  b ill re p ea ls  th e  la n g u age  a t A S  4 3 .2 3 .0 7 5  th a t e s ta b lis h e d  th e  PFD -HH  
p ro g ra m  in 1 9 8 2 .

S e c tio n  4  e s ta b lis h e s  an e f fe c t iv e  d a te  o f J a n u a ry  1, 1 9 9 6 . The  D e p a rtm e n t o f H ea lth  
and  S oc ia l S e rv ice s  c o n ta c te d  th e  s p o n s o r 's  o f f ic e  to  a sce rta in  th e  s p o n s o r 's  in te n t 
re g a rd in g  th e  e f fe c t o f th is  le g is la t io n  on  th e  ca lenda r yea r 1 9 9 5  d iv id e n d  d is t r ib u t io n . 
T he s p o n s o r 's  s ta f f  in d ic a te d  th a t th e  in te n t is to  end th e  PFD H o ld  H a rm le ss  p ro g ra m  
p r io r to  the  1 9 9 5  d iv id e n d  se a son . T h is  a na ly s is  th e re fo re  assum es an e f fe c t iv e  d a te  
o r J u ly  i ,  1 9 9 5 :

ANALYSIS (conL):

P ro g ram  Im p a c ts

PFD -HH  is pa id  to  re p la ce  p u b lic  a s s is ta n ce  be n e fits  in  th e  fo l lo w in g  p ro g ra m s : 

A id  to  Fam ilie s  w ith  D e p e n d e n t C h ild re n  (AFD C )

Food  S tam p  P rog ram  (FSP)

M e d ic a id

A d u lt  P ub lic  A s s is ta n c e  (A P A ) 

S u p p le m e n ta l S e c u r ity  In c o m e  (SSI)

Page 2 ol 5
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ANALYSIS (cont.);

T he  FY 9 6  G o v e rn o r 's  b u d g e t p lans  e xp e nd itu re s  to  re p la ce  b e n e fits  w ith  PFD -HH  fu n d s  
a c c o rd in g  to  th e  fo l lo w in g  sch e d u le :

P ro g ram  C ases  P e rsons Im pac te d  F o rm u la  B udge t

A FD C 1 2 9 8 7 3 9 6 3 9 1 2 8 7 5 .5
FSP 1 1 3 7 3 3 6 3 8 4 3 6 8 8 .1
M e d ic a id N A 2 0 0 0 1 1 0 0 .0
A P A 7 9 3 2 7 9 3 2 2 5 6 2 .1
SSI 5 6 3 0 5 6 3 0 1 6 1 7 .7

T o ta l FY 9 6  G ra n ts  2 1 8 4 3 .4

P FD -H H  fu n d s  fo r  re p la c e m e n t o f Food  S tam p  b e n e fits  a re  pa id  d ire c t ly  to  re c ip ie n ts  as 
ca sh  in  lieu o f fo o d  c o u p o n s . In FY 9 6 , a ty p ica l F ood  S ta m p  h o u se h o ld  is  e x p e c te d  
to  re c e iv e  one  $ 3 2 4  PFD -H H  p a ym e n t to  rep la ce  a m o n th  s w o r th  o f  fo o d c o u p o n s .

P FD -H H  fu n d s  fo r  re p la c e m e n t o f A FD C  b e n e fits  a re  tra n s fe r re d  as In te ra g e n c y  R ece ip ts  
to  th e  A FD C  c o m p o n e n t o f  th e  A s s is ta n ce  P a ym e n ts  8R U .

In th e  A FD C  p ro g ra m , P FD -H H  b e n e fits  re p la ce  fe d e ra lly -m a tc h e d  A FD C  p a y m e n ts  
w h ic h  w o u ld  o th e rw is e  n o t be pa id  because  o f d iv id e n d  re c e ip t . T he  b e n e fits  re p la ced  
in c lu d e  AFD C  g ra n ts  w h ic h  w o u ld  be den ied  b e ca u se  o f th e  d iv id e n d  p a y m e n ts  
th e m s e lv e s  as w e ll as g ra n ts  th a t w o u ld  be re d u ce d  b e ca u se  fe de ra l A FD C  p o lic y  
re q u ire s  th a t ca sh  PFD -HH  p a y m e n ts  m ade  in lie u  o f fo o d  s ta m p s  be tre a te d  as in c o m e  
fo r  A FD C  p u rp o se s . A  ty p ic a l AFD C  fa m ily  is e x o p r to H  tn ru g g ii/p  S 7 r d  in  P F n .n u  
d u r in g  FY 96  to re p la ce  o n e  m o n th 's  A FD C  g ra n t, and  an a d d it io n a l $ 2 7 2  in  PFD -HH  
to~7e?Tore~A i-UC~~qrant re d u c t io n s  th a t re s u lt fro m  re c e iv in g  cash  m lieu o f fo o d  
c o u p o n s ,~

U nde r an in te ra g e n c y  o p e ra t in g  a g re em e n t w ith  th e  fe d e ra l D e p a r tm e n t o f H ea lth  and  
H um an  S e rv ice s , c la im s  fo r  A FD C  fe d era l m a tc h in g  T u n d s  are re d u ce d  to  re f le c t th e  
a m o u n t o f b e n e fits  w h ic h  w o u ld  be pa id  if A FD C  g ra n ts  w e re  den ie d  b e cause  o f 
d lv ia e n a  and fo o d  s ta m p  h o ld  ha rm le ss  p a y m e n ts . T h is  a g re e m e n t saves s u b s ta n t ia l 
a a m m is tra t iv e  e f fo r t  D ecause  in d iv id u a l A FD C  ca se s  do  n o t ha ve  to  be su sp e n d e d  
d u r in g  th e  d iv id e n d  se a so n .

Page 3 of 5
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ANALYSIS (cont.);

PFD -HH  fu nd s  fo r  re p la c e m e n t o f M e d ic a id  b e n e fits  are trans fe rred  as In te ra g e n c y  
R ece ip ts  to  th e  M e d ic a id  PFD H o ld  H a rm le ss  co m p o n e n t o f the M ed ica l A s s is ta n c e  
BRU . M o s t M e d ic a id PFD H o ld  H a rm le s s  b ene f its  are pa id  on beha lf o f in d iv id u a ls  w h o  
re ta in  d iv id e n d  m o n e y  b e y o n d  th e  m o n th  th e y  re ce ive  it , caus ing th e ir h o u s e h o ld 's  
rg s tx jfe e s - tQ -e x c e e a  p ro g ra m  l im its .  ”  "  — —  "  ”

PFD -HH  fu n d s  fo r re p la c e m e n t o f  A P A  b e n e fits  are tra n s fe rre d  as In te ra g e n cy  R e ce ip ts  
to  th e  A d u lt P u b lic  A s s 's ta n c e  c o m p o n e n t o f the  A ss is ta n ce  P aym en ts  BRU. T he  
ty p ic a l PFD -HH b e n e fit to  an  A P A  re c ip ie n t is $ 3 2 3  to  rep lace one m o n th ’ s b e n e f it .

PFD -HH  fu nds  fo r  re p la c e m e n t o f  SS I b e n e fits  are pa id  unde r an in te ra gen cy  a g re e m e n t 
to  th e  fe de ra l S o c ia l S e c u r ity  A d m in is t r a t io n ,  w h ic h  app lie s  them  as re im b u rs e m e n t fo r  
th e  c o s t o f SSI b e n e fits  pa id  to  in d iv id u a ls  w h o  re ce ive  d iv id en ds . PFD -HH b e n e fits  to  
re p la ce  SSI are e x p e c te d  to  a v e ra g e $ 2 8 7  pe r p e rso n  in FY 96 .

P FD -H o ld  H a rm le ss  b e n e fits  w i l l  n o t be pa id  to  re c ip ie n ts  if HB 7 0  becom es la w . In 
/ n o s t  AFD C . F ood  S tam p , A P A , and  SSI ca se s , re c ip ie n ts  w ho  rece ive  d iv id e n d s  w i l l 
.b ecom e in e lig ib le  fo r  b e n e fits  fo r  o n e  m o n th , u s u a lly  fa llin g  tw o  m on th s  a fte r th e  m o n th  
They re ce ive  th e ir  d iv id e n d  p a y m e n ts .

T he  c o s t o f PFD -HH  b e n e fits  in  fu tu re  ye a rs  is p ro je c te d  to  g ro w  a t 5 p e rce n t p e r ye a r, 
b a sed  on  a n t ic ip a te d  ann ua l c a s e lo a d  g ro w th  o f  5 p e rcen t. The le g is la tu re  has se t 
m a x im u m  p a y m e n t le ve ls  in  th e  A F D C  and  A P A  p ro g ra m s . Th is fis ca l n o te  a ssum es  th e  
A F D C  and A P A  m a x im u m  p a y m e n t le ve ls  w il l n o t change .

A d m in is t ra t iv e  Im p a c ts

T he  a d m in is tra t iv e  c o s t o f  th e  PFD H o ld  H a rm le ss  p ro g ram  is based on  e s tim a te s  o f  th e  
p ro p o r t io n  o f t im e  used  by  E lig ib i l i ty  D e te rm in a t io n  s ta f f  to  p rocess case a c tio n s  re la te d  
to  a iv id e n d  p a y m e n ts  and P FD -H H  b e n e f its . In FY 9 6 , 4 7 2 .7  in PFD-HH C o n tra c tu a l 
fu n d s  is p la n n e d  to  be tra n s fe r re d  as In te ra g e n c y  Rece ip ts to  th e  E lig ib i l i ty  
D e te rm in a tio n  c o m p o n e n t o f th e  P ub lic  A s s is ta n c e  A d m in is tra t io n  BRU.

T h is  ana ly s is  p re sum es  th a t  th e  in te n t o f HB 7 0  is to  p rec lude  th e  a p p ro p r ia t io n  o f 
i m o n e y  from  th e  D iv id e n d  F und  to  a d m in is te r  p u b lic  a ss is ta n ce . The c o s t o f p ro c e s s in g

~case changes  re s u lt in g  fro m  th e  re c e ip t o f d iv id e n d s  is . th e re fo re , s h if te d  to  G ene ra l 
_ _ F g u a ^ ------------------------------------------------------------------------------- ------------------------------- ---------------
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Revision Dale: Bl‘ NO. IIB 70

ANALYSIS (cont.):

T he  a d m in is tra t io n  o f th e  PFD-HH p ro g ra m  and th e  p ro ce s s in g  o f case  c h a n g e s  re la te d  
to  the  re c e ip t o f d iv id e n d  p a ym e n ts  is fu n ded  th ro u g h  the  tra n s fe r o f 4 7 2 .7  in  PFD -HH  
C o n tra c tu a l fu n d s  as In te ra g e n c y  R ece ip ts  to  th e  E lig ib il ity  D e te rm in a tio n  c o m p o n e n t. 
The repea l o f th e  PFD-HH p ro g ram  p ro p o se d  in HB 7 0  re s u lts  in a sm a ll in c re a se  in  th e  
"a om m is tra tiv e  e f fu i t  i t fq i iu e d - to - t-o ke -th e  d iv id end p aym e n ts  in to  a c c o u n t and p ro ce ss  
cha nges  m - t lie  d f fe c te o  p u b lic  a ss is ta n ce  cases . T h e c o s t o f p ro c e s s in g  is s h if te d  to  
G ene ra l F und . ~  "

The t im e  re q u ire d  to  p ro ce ss  Food S tam p  cases w o u ld  d e c re ase becau se  i t  w o u ld  no 
lo n g e r be n e ce ssa ry  to  c o n v e r t a ss is ta n ce  to  ca sh  in  lieu  of food c o u p o n s  and  b a ck  
aga in . The  tim e  to  p ro ce ss  A FD C , A P A , and M e d ic a id  cases in  th e  absence  o f th e  PFD- 

s  HH p ro g ra m  w o u ld  in c re a se  s u b s ta n t ia lly : u n de r th e  H o ld  H a rm le ss  p ro g ra m , b e n e fit 
( ^ a u th o r iz a t io n  fo r  th e se  p ro g ra m s  c o n s is ts  o f  th e  o n e - tim e  e n try  o f  a fe w  sp e c ia l 

c o m p u te r  c o d e s . W ith o u t th e  PFD-HH p ro g ra m , a c t io n  w il l have  to  be ta k e n  to  s u s p e n d  
t he b e n e fits  o f each  a f fe c te d  AFD C . A P A . and M e d ic a id  case , and to  re in s ta te  b e n e fits  
a f te r  th e  m o n th  o f s u sp e n s io n .

The  need fo r  s ta f f  is a lso  e xp e c te d  to  in c re ase  becau se  o f a s u b s ta n tia l in c re a se  in  
G enera l R e lie f a p p lic a tio n s  fro m  re c ip ie n ts  w ho are una b le  to  pay fo r  re n t o r fo o d  w h e n  
T he y - lo se  th e ir  cash  and fo od  b e n e fits  tw o  m o n th s  a f te r  th e y  re ce ive  th e ir  d iv id e n d  
c h e ck s . The  D iv is io n  o f P ub lic  A s s is ta n c e  w o u ld  m ake  e ve ry  e f fo r t  to  a p p ris e  re c ip ie n ts  
irP a d v a n c e  th a t th e y  w il l be re t ro s p e c t iv e ly  in e lig ib le , b u t som e  re c ip ie n ts  w o u ld  
in e v ita b ly  fa il to  c o n se rv e  eno ugh  d iv id e n d  m o n e y  to  m ee t th e ir  fu tu re  needs .

T he  o f f s e t t in g  e f fe c ts  o f  HB 7 0  re s u lt in  a sm a ll in c re ase  in  s ta f f in g  nee d s  in  th e  
E lig ib ility " "D e te rm in a tio n  c o m p o n e n t. '  '



Pevs .on Cate    Ceot Affected Health ind Soenl Servicei______
'd#  An Ac! f<111ioi to permaoent fund d iv idend! BRU A im U ncc P irm tn li____________
__________________________________________________   _Comoonont AFDC________________________

F I S C A L  N O T E  2 —
S T A T E  O F  A L A S K A  Bil* *ersion:— HB 70
1995 LEGISLATIVE SESSION (H) Publish Date: 2/1/95

Soonsor t o l l
a90uejl0r H om e  STA COMPONENT SERIAL NO. 220

E xp en d itu re s /R evenu e s : (Thousands al Cellars)
O PERA T IN G FY 96 FY 97 FY98 FY99 FYOO FY01
^EPSCNAL SERVICES 0.0 0 .0 o o 0.0 0 .0 0 0
'RAVEL 0 0 0 0 0.0 0.0 0 0 0 0
GCNTRAC'UAl 0 .0 0 .0 0.0 0 .0 1 0.0 0 0
3UP°'.:es 0.0 0.0 0.0 0.0 0 .0 0.0
ECU'PMENT 0 .0 od 0.0 0.0 0 .0 0.0
'.AND 4 S'RuC’ LRES 0 0 oo 0.0 0.0' 0 0 0 0
CRANTS CLAIMS (12 .875 5) (13 .519 3)1 (14.195 3)| (14.905.1)1 (15.650.4)1 <16.432 9)l
MISCELLANEOUS 0.0 0 .0 0 .0 0.0 0 0 0 0
TOTAL OPERATING (1 2 ,8 7 5 .5 ) (1 3 ,51 9 .3 )1 (14 .195 .3 )1 (14.905.1 )1 (1 5 .6 5 0 .4 ) , (16 .432 .9V

CAP ITAL EXPEND ITURES 0.0 0.0 0 .0 1 0.0: 0.0 0.0

C H A N G E S  IN REVENUES 0 0 O' 0 0 o ;

FU N D  SO U R C E (Thousands ol Couars)
•002 Federal Recetois 0 0 0.0 0 .0 i 0.0 0 .0 0.0
•003 GF Matcn 0.0 0 .0 0 , 0 ! 0.0 o d 0 .0 '
•00a GF 0.0 0 .0 0.0 0.0 od 0 0 '
•005 GFR'ogram Peceicts 0 0 0.0 0.0 0.0 o d 0.0
•006 GF MH'IA 0.0 0.0 od 0.0 0 .0 0.0
Other ’ CC7 .APeceiois (1 2 .8 7 5 .5 ) (1 3 .5 1 9 .3V (14 .19 5 .3V (14.905 .1V (1 5 .6 5 0 .4V (16 ,432 .9V
TOTAL (1 2 .8 7 5 .5 ) (1 3 ,5 1 9 .3V (1 4 .1 9 5 .3V (14,905.1V (1 5 .6 5 0 .4V (16 .432 .9V
PO S IT IO N S :
FULL-T'ME 0 0 O' 0 0 0
PART-TIME 0 O' 0 | 0 O l 0
‘ EMPCRARY 0 0 01 0 0 O'Estimate of any current year (FY95) cost: * NONE

A N A LYS IS : (Attacn a separate page if necessary)

HB 7 0  repea ls  th e  P e rm a n e n t F und  D iv id e n d  H o ld  H a rm le ss  (PFD -HH) p ro g ra m . The  
PFD -HH  p ro g ra m  re p la c e s  th e  p u b lic  a s s is ta n c e  b e n e fits  o f  in d iv id u a ls  w h o  a re  d e n ie d  
b e n e fits  be cause  fe d e ra l la w  o r re g u la t io n  re q u ire s  th a t th e ir  P e rm anen t Fund d iv id e nd 
p a y m e n ts  be tre a te d  as in c o m e  o r  a re s o u rc e  (a sse t) in  d e te rm in in g  th e ir e l ig ib i l i t y  fo r 
p u b lic  a s s is ta n ce  b e n e f its . A S  4 3 .2 3 .0 7 5  h o ld s  p u b lic  a s s is ta n ce  b e n e fits  h a rm le s s  fo r 
u p  to  fo u r m o n th s  ea ch  yea r fr o m  th e  e f fe c ts  o f  re c e iv in g  d iv id e n d  p a ym e n ts .

reoared oy 
ivision

Jim Caiman. Acting Director Division ili-Ptfblic AiimineCCaVen Perdue_____________Approved oy Com 
Agency: Department of Health Sl Socul Services

Phone: *6}-:6sp
D a t e i T S Z S Z Z Z

Date:/ /
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Revision Date: B r  ‘ NO. lie io

ANALYSIS (corit.):

T he  PFD H o ld  H a rm less  p ro g ra m  w as  e s ta b lis h e d  a t th e  sam e tim e  as the  o r ig in a l, 
$ 1 0 0 0  PFD d is t r ib u t io n  in  1 9 8 2 . The  le g is la tu re  e s ta b lis h e d  the  p ro g ram  to  assure  th a t 
lo w -m c o m e  A la s ka n s  c o u ld  en |o y  th e  b e n e fit o f th e  d iv id e n d  p ro g ra m  on the  sam e bas is  
as o th e r  A la s k a n s , w ith o u t  lo s in g  th e ir e lig ib il ity  fo r needs-based  ass is ta nce .

F ede ra l A FD C  la w  re q u ire s  th a t P e rm anen t Fund d iv id e n d s  be tre a te d  as in com e  fo r 
A FD C  p u rp o se s . D iv id e n d  m o n e y  re ta in ed  b e yond  th e  m o n th  it is re ce ived  m u s t be 
tre a te d  as a re s o u rc e . T he d iv id e n d  p a ym e n ts  are unea rned  in co m e , w h ic h  reduces  
A FD C  b e n e fits  b y  a b o u t 9 2  c e n ts  fo r each d o lla r o f in co m e , fa m i l ie s  w h ic h  re ta in  
d iv id e n d  m o n e y  lo se  A FD C  e lig ib i l ity  if th e ir to ta l re sou rce s  exceed  $ 1 0 0 0 . /
T he  A FD C  b u d g e t c o m p o n e n t in c lu d e s  PFD-HH fu n d s  tra n s fe rre d  as In te ra g e n c y  
R e ce ip ts  to  m ake  p a y m e n ts  to  re p la ce  fe d e ra lly -m a tc h e d  A FD C  b e n e fits  w h ic h  w o u ld  
o th e rw is e  n o t be pa id  b e ca u se  o f d iv id e n d  re c e ip t. The b e n e fits  rep la ced  in c lu de  A FD C  
g ra n ts  w h ic h  w o u ld  be d e n ie d  because  o f th e  d iv id e n d  p a ym e n ts  th em se lve s  as w e ll 
as g ra n ts  th a t w o u ld  be re d u ce d  because  fe de ra l AFD C  p o lic y  re q u ires th a t cash PFD- 
HH p a y m e n ts  m ade  in  lie u  o f fo o d  s tam p s  be tre a te d  a s in c o m e  fo r  AFDC  p u rpo se s !

T he  F Y 96  G o v e rn o r 's  b u d g e t p la n s  $ 1 2 ,8 7 5 ,5 0 0 ,0 0  in PFD -HH e xp e n d itu re s  to  rep la ce
t he A FD C  b e n e f i ts o f 1 2 ,9 8 7  fa m ilie s  in c lu d in g  3 9 ,6 3 9  in d iv id u a ls . The c o s t o f P FD -H h  
b e n e fits  to  re p la ce  A P b C  in  fu tu re  yea rs  is p ro je c te d  to  g ro w  a t 5 pe rcen t per y e a r, 
b a sed  on  a n t ic ip a te d  a n n ua l ca se lo ad  g ro w th  o f 5 p e rc e n t. The  le g is la tu re  has se t 
m a x im u m  p a y m e n t le ve ls  in  th e  A FD C  p ro g ra m . T h is  fis c a l n o te  assum es the A FD C  
m a x im u m  p a y m e n t le ve ls  w il l n o t change .

U nde r c u r re n t la w , a ty p ic a l A FD C  fa m ily  is e xp e c te d  to  re ce ive  $ 7 8 0  in PFD-HH d u r in g  
FY 9 6  to  re p la ce  one  m o n th 's  A FD C  o ra n t .  and an a d d it io n a l $ 2 7 2  inP FD -H H  to  re s to re  
A F D C  g ra n t re d u c tio n s  th a t re s u lt fro m  re c e iv in g  cash  in  lieu  o f  fo o d  cou pons . PFD- 
H o ld  H a rm le ss  b e n e fits  w il l n o t be pa id  to  re c ip ie n ts  if HB 7 0  becom es la w . In m o s t 
A F D C  cases , re c ip ie n ts  w h o  re c e iv e  d iv id e n d s  w il l becom e  in e lig ib le  fo r  b e n e fits  fo r o ne  
m o n th , u s u a lly  fa llin g  tw o  m o n th s  a fte r th e  m o n th  th e y  re ce ive  th e ir d iv id e n d  
p a y m e n ts . R e c ip ie n ts  w h o  sa ve  enough  o f th e ir d iv id e n d  m oney  to  p lace th em  o ve r th e  
$ 1 0 0 0  re s o u rce  lim it w i l l  be  in e lig ib le  u n t il th e y  have  sp e n t th e  m nnev .________
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S T A T E  O F  A L A S K A
1995 L E G IS L A T IV E  S ESS IO N

R ev is io n  D a te : 
T itle :

V e rs io n : hb 7 0

(H) Publish Date: 2/ 1/95

R e p e a l PFD  H o ld -H a rm le s s
D ep t. A ffe c te d  H e a lth  a n d  S o c ia l S e rv ic e s  
B R U : M e d ic a l A s s is ta n c e
C om pone n t: M e d ic a id  F a c i l i ty

R ep . K o t t
R eques to r: H o u s e  S ta te  A ffa ir s C O M P O N E N T  S E R IA L  N O . 230

E x p e n d itu re s /R e v e n u e s : (T hou sand s  o f D o lla rs )
O P E R A T IN G FY  96 FY 97 FY  98 F Y  99 FY  00 FY  01
P E R S O N A L  S E R V IC E S 0.0 0 .0 0.0 0 .0 0 .0 0.0
T R A V E L 0 .0 0 .0 0.0 0 .0 0 .0 0.0
C O N T R A C T U A L 0 .0 0 .0 0 .0 0 .0 0 .0 0.0
S U P P L IE S 0.0 0 .0 0.0 0 .0 0 .0 0.0
E Q U IP M E N T 0 .0 0 .0 0.0 0 .0 0 .0 0.0
LA N D  & S T R U C T U R E S 0.0 0 .0 0 .0 0 .0 0 .0 0.0
G R A N T S . C LA IM S 488 .4 527 .5 569 .7 615 .2 664 .5 717.6
M IS C E L L A N E O U S 0.0 0 .0 0 .0 0 .0 0 .0 0 0
T O T A L  O P E R A T IN G 488 .4 527 .5 569 .7 615 .2 664 .5 717.6

C A P IT A L  E X P E N D IT U R E S 0.0 0.0 0.0 0.0 0 .0 0.0 |

i C H A N G E S  IN R E V E N U E S 0.0 0.0 0.0 0.0 0 .0 0.0

F U N D  S O U R C E (Thousand s  o f D o lla rs )
1002 F ede ra l R ece ip ts 244 .2 263 .8 284 .9 307 6 33.2.3 358.3 i
1003 G F  M a tch 244 .2 263 .7 284 .8 307 6 332 .2 358.8 I
1004 G F 0.0 0 .0 0.0 0 .0 0 .0 0.0
1005 G F /P ro g ra m  R ece ip ts 0 .0 0 .0 0 .0 0.0 0 .0 0.0 |
1006 G F /M H T IA 0 .0 0 .0 0 .0 0 .0 0 .0 0 0 I
O th e r ( In te ra q e n c y  R ece ip t 0 .0 0 .0 0.0 0 .0 0 .0 0 0 ;
T O T A L 488 .4 527 .5 569 .7 615 .2 664 .5 717.6 !

E s t im a te  o f  c u r r e n t  y e a r (FY 95 ) im p a c t : 0 .0

P O S IT IO N S :
F U L L -T IM E 0 0 0 0 0 0
P A R T -T IM E 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

A N A L Y S IS  (a tta ch  a sepa ra te  page  in  n e ce ssa ry )
H ouse  B ill 70  re p ea ls  th e  P e rm a nen t F und  D iv id e n d  H o ld  H a rm le s s  (P FD -H H ) p ro g ram . T he  P F D -H H  p ro g ram  
re p la ce s  th e  M ed ica id  bene fits  o f in d iv id u a ls  w ho  a re  d e n ie d  b e n e fits  because  fe d e ra l law  o r re g u la tio n  re qu ire s  that 
th e ir  P FD  p a ym e n t be trea te d  as in com e  o r a re sou rce  (a sse t) in  d e te rm in in g  th e ir  e lig ib il ity  fo r m e d ic a l a ss is ta nce  
b en e fits . T h e  le g is la tu re  es tab lished  th e  p ro g ram  in 1981 to  a ssu re  tha t low -in c om e  A la ska n s  cou ld  re c e iv e  th e ir 
P FD  on an equa l bas is  w ith  a ll o th e r A la ska n s , w ith o u t th e  loss o f e lig ib ility  fo r n eeds -ba sed  m e d ic a l a ss is ta n ce .

P re p a re d  by: 
^  D iv is io n :

Jon  She rw ood . M AA  IV

A p p ro v e d  by ______
C o m m is s io n e r  K a ren  Perdue  
A gen cy :

P hone :
D a te :

D a te :

465 -3 355
1 /26 /95

D epa rtm en t o f H ea lth  and  S o c ia l S e rv ic e s________  f
T 0  PROVIDE A LL D ISTR IBUTION COPIES TO GOVERNOR'S LEG ISLATIVE OFFICE

C Q P JS M IlT E E  CO^?Krther distribution information call the Governor1 Legislative O ffice

1 m Page 1 of 2



'+
M

T he  P F D -H H  p ro g ram  a llow s M ed ica id  re c ip ie n ts  to rece ive  and re ta in  PFD  m oney  fo r 
up  to  fo u r  m o n th s  and s till re ce ive  M ed ica id  se rv ice s .

i f  th e  P F D -h h  p ro g ram  is e lim ina ted , m ost M ed ica id  re c ip ie n ts  w ill con tinue  to rem a in  
e lig ib le  m the  m on th  they re ce ive  the cneck . T he y  cou ld  becom e ine lig ib le  fo r M ed ica id  
if th e y  ch o se  to  re ta in  th e ir P FD  check and it pu ts  th em  o ve r the  M ed ica id  resou rce  lim it 
m th e  fo llo w in g  m on th

M a n y  in d iv id u a ls , h ow eve r, w ill e lect to  spend th e ir  P FD  check  in the m on th  o f re ce ip t 
to  p re v e n t th a t m one y  from  be ing  cons ide red  a resou rce , these  in d iv id u a ls  w ill re ta in  
M e d ic a id  e lig ib il ity . In absense  o f P FD -H H  funds , the  regu la r M ed ica id  fund ing  w ill be 
n e c e s s a ry  to  c o v e r these  in d iv id u a ls , bo th in M ed ica id  F ac ilit ie s  and N on fa c ilit ie s . W e 
a n t ic ip a te  th a t th ose  in d iv id u a ls  w ho re ce ive  M ed ica id  se rv ices  in an am oun t equa l to o r 
g re a te r  th a t th e  am oun t o f a p e rm am en t fund d iv id e n d  are the  in d iv id u a ls  who w ill 
d is p o s e  o f  th e ir  P FD  che ck  and rem a in  M ed ica id  e lig ib le . C u rren tly , 60%  o f annua l 
M e d ic a id  e xp e n d itu re s  are fo r re ce ip ien ts  w ho  re c e iv e  on ave rage  S967 o r m o re  in 
M e d ic a id  b e n e fits  each  m on th . W e an tic ip a te  the  regu la r M ed ica id  budge t w ill see a 
c o m m e n s e ra te  in c re a se  equa l to  60%  o f the  am oun t cu rren tly  budge ted  fo r the P FD -H H  
p ro g ra m  (1.1 m illio n ) See com pan io n  fisca l no te  fo r M ed ica id  N on - fa c ility  to show  
re la te d  in c re a se .

T he  M e d ic a id  e xp e nd itu re s  shown re fle c t w ha t w ou ld  be a 10%  g row th  (in fla tio n  and 
c lie n t g ro w th ) in  fu tu re  yea rs in the cos t o f b ene fits .

M E D IC A ID  F A C IL IT Y  C A LC U LA T IO N

A N A L Y S IS  (co n t ).

C u rre n t FY  95 P FD -H H  fund ing . S1.100.000
% o f P FD -H H  cos ts  sh ifted  to  M ed ica id   60%
M ed ica id  cos t o f those  re ta in ing  M ed ica id  5660 ,000

Less M ed ica id  N on -fa c ility  sna re  o f cos t (26% ) 3171 .600
M ed ic a id  F a c ility  e xp end itu re s  bom  by M ed ica id  5488 .400
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' DEPARTMENT OF REVENUE 
PL. .MANENT FUND DIVIDEND DIVISION 

H O L D  H A R M L E S S  P R O G R A M  D E D U C T I O N S  F R O M  1 9 8 5 - 1 9 9 4  D I V I D E N D S

As of September 29,1994

.The legislature first funded the Hold Harmless program from the Dividend Fund in) 
1FY86. Prior to that time, the program was funded by the General Fund. The) 
•following table reflects the amounts appropriated and the corresponding reduction! 
I to each eligible applicant's dividend that resulted from the use of Dividend Fund 
|monies for this program. ____________________________________________|

Dividend Fund Reductions
Fiscal Hold Harmless Dividend To Each Reductions
Year ABprQW itittem Y&r Dividend B e m & t
1986 $3,644,300 1985 $6.94 (a)
1987 4,211,700 1986 7.75 (a)
1988 8,581,200 1987 16.05 $16.05
1989 9,850,700 1988 18.61 18.61
1990 11,305,100 1989 22.72 22.72
1991 12,217,300 1990 24.12 (b) 24.12
1992 14,704.500 1991 28.63 28.63
1992 1,494,700 1992 2.89 (c)
1993 18,540,900 1992 35.85 38.74
1994 19,252,100 1993 36.45 36.45
1994 244,400 1994 0.46 (d)
1995 21,955*000 1994 40J&9 41,45Total S13§001.90C $211.46 $226.77

(a) These a/nouns ««« not reported on to  1P8S or 1586 dwtownd chr'd stub* Tire Dopam^rrt firsi reported effect o> t n  
appropriate! on fie *ndend amount cn tic  196? dndand chec* stob In 1990 me legtsJaSbre passed AS 43 23 028 requirng 

reporting ol *A deductions Irom dmdends

(0) In FYV1, mere was a General Find suppfcmentai or 51.W2.200 to r»  h c * Harniws proyam banging tie low FY91 HoU 
Harmless program appi op ia tes to 513,309.500. Since me supplemental appropriate was from me General Funo, * aa nor 
reduce mo amounts* tie  1991 tfvidend.(u) This FY92 supplemental appropriate brought me tott FY92 HoU Hvrrrfesa program appropriation t> $19,199,200. iocc 
tX3 supplemental appropriate m  nicrt. me caixiUrton of t *  1991 dmdorvd, to «fWct nos to reduce fie 199C drvidend, The total 1992 dwttond reduction at repcrted cn the cheat ttoo was 538.74.(0) This FY54 supplemental appropriation tiruuytil 0* told FY94 HOW Honrtess program appropriate to Jl3.49C.500 Omce I me supplemental appropriate was maoo aner me catenate of dp 1993 awaond its erect was d reouc* me 1994 dmdend. The totai 1994 dividend reduction as reported on the chtcft stub was 541 4S
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EGISLATTVE AFFAIRS AGENCY 
STATE OF ALASKA

(9 0 7 ) 465 -3867 o r  465 -2450
FAX (9 0 7 ) 465 -2029
M ail S lop 3101

130  ScH-ard SCreel, Suile 409
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SUBJECT: S e c t io n a l  S u m m a r y  o f  U n i f o rm  F r a u d u le n t  T r a n s f e r  A c t .  (W o r k  
O r d e r  N o .  8 - L S 1 4 6 1 \A )

TO: R e p r e s e n t a t iv e  B r ia n  P o r t e r

FROM: D a v id  R .  D i e r d o r f f  
R e v i s o r  o f  S ta tu te s

Y o u  h a ve  re q u e s te d  a s e c t io n a l  s u m m a ry  o f  the a b o v e -d e s c r ib e d  b i l l .

A s  a p r e l im in a r y  m a t te r ,  n o te  th a t a s e c t ion a l s u m m a ry  o f  a b i l l  s h o u ld  not be  
c o n s id e re d  an  a u th o r i ta t iv e  in t e rp r e ta t io n  o f  the b i l l  a n d  the b i l l  i t s e l f  is the best 
s t a te m e n t  o f  its con ten ts . I f  y o u  w o u ld  l ik e  an  in t e rp r e t a t i o n  o f  the b i l l  as it m ay 
a p p ly  t o  a p a r t i c u la r  set o f  c i rc um s tance s ,  p le a s e  adv ise .

T h is  s u m m a ry  re l ie s  heav i ly  o n  the  p r e f a t o r y  n o te s  an d  c o m m en t s  to  the  U n i f o rm  A c t 
th a t  w e re  p r e p a r e d  by the N a t i o n a l  C o n f e r e n c e  o f  C om m is s io n e r s  o n  U n i f o rm  S ta te  
L aw s  ( N C C U S L ) .  In  m os t  instances , the text w i l l b e  th a t o f  the  N C C U S L ,  with 
m od i f ic a t i o n s  o n ly  as ne ce s sa ry  to  c o r r e c t  se c t ion  r e fe r e n c e s  an d  the  l ik e .

T h e  U n i f o rm  F r a u d u le n t  T r a n s f e r  A c t  was a p p r o v e d  by  the  N a t i o n a l  C o n f e r e n c e  o f  
C o m m is s io n e r s  o n  U n i f o rm  S ta te  L aw s  in 1 9 8 4  an d  by the  A m e r i c a n  B a r  A ssoc ia t io n  
o n  F e b r u a r y  18 , 1985 . T h is  A c t  was p r e c e d e d  by the U n i f o rm  F r a u d u le n t  C onvey -  
a n c e  A c t ,  p r o m u lg a ted  b y t h e  C o n f e r e n c e  o f  C om m is s io n e r s  o n  U n i f o rm  S ta te  Laws 
m  1 9 1 8  an d  a d o p t e d  in 2 5  ju r is d ic t io n s ,  inc lud ing  the V i rg in  Is land s .  T h e  1 9 1 8  A c t 
h a s  a l s o  b e e n  a d o p te d  in the  se c t ion s  o f  th e  B a n k ru p tc y  A c t o f  1 9 3 8  and  the 
B a n k r u p t c y  R e f o rm  Act o f  1 9 7 8  that d e a l  w ith  f r a u d u le n t  t r a n s fe r s  a n d  ob lig a t ion s .

A la s k a  d id  n o t  a d o p t  the e a r l i e r  A c t .  C u r r e n t  A la s k a  law , f o u n d  a t A S  3 4 .4 0 ,  de r ives  
f r o m  la t e  19th c en tu ry  O r e g o n  law , a n d  has re ce ived  l i t t le  leg is la t iv e  a t te n t io n .  E v en  
th o u g h  A la s k a  d id  no t en ac t  the 1 9 1 8  A c t , the o f f ic ia l  r n m m r .n ta rV s  re fe r e n c e r t o ~ i t  
a n d  t o  d i f fe r e n c e s  b e tw een  the  n ew  U n i f o rm  A c t  and  it. a r e  h e lp fu l  in unde rs ta nd in g
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t h e  s u b s t a n t iv e  e f fec t  o f  t h e  bill. C o n s e q u e n t ly ,  this m e m o r a n d u m  re ta in s  th o se  
r e f e r e n c e s .

T h e  1918 U n i f o r m  A ct w a s  a  co d if ic a t io n  o f  th e  "b e t te r"  dec is ions ap p ly in g  the  
S t a t u t e  o f  13 E l iz a b e th .  S e e  A n a ly s is  o f  H .R .  12339, 74 th  Cong.,  2d Sess. 213  (1936). 
T h e  E n g l i s h  s t a t u t e  w as e n a c t e d  in s o m e  fo r m  in m an y  s ta tes ,  bu t,  w h e th e r  o r  no t so 
e n a c t e d ,  t h e  v o idab il i ty  o f  a  f r a u d u le n t  t r a n s f e r  w as p a r t  o f  th e  law  o f  every  
A m e r i c a n  ju r i s d ic t io n  (c .f  A S  3 4 .40 .010).  B e c a u s e  the in ten t  to  h in d e r ,  de lay ,  o r 
d e f r a u d  c r e d i to r s  is s e ld o m  s u s c e p t ib l e  o f  d i r e c t  p roof ,  co u r ts  have re lied  o n  "b ad g es  
o t  t r a u a . ’' l 'h e  w e ig h t  g iven  t h e s e  b a d g e s  v a r ie d  g rea t ly  b e tw e e n  jurisdictions, a n d  the 
C o n f e r e n c e  s o u g h t  to  m in im iz e  o r  e l im in a te  th e  diversity  by p rov id ing  th a t  p r o o f  o f  
c e r t a i n  fac t  c o m b in a t io n s  w o u l d  conc lus ive ly  e s tab l ish  fraud . In the  a b s e n c e  o f  
e v i d e n c e  o f  th e  ex is ten ce  o f  s u c h  facts, p r o o f  o f  a f ra u d u le n t  t ran s fe r  w as  to  d e p e n d  
o n  t h e  e v id e n c e  o f  ac tu a l  i n t e n t .  A n  i m p o r t a n t  r e fo rm  e f fec ted  by th e  1918 U n i fo rm  
A c t  w a s  th e  e l im in a t io n  o f  a n y  r e q u i r e m e n t  t h a t  a c re d i to r  have  o m a in eo  a j u o g m e n t 
o r  e x e c u t i o n  r e tu r n e d  u n s a t i s f i e d  b e f o re  b r in g in g  an  ac tion  to  avoid a  t r a n s f e r  a s 
f f a u d u j e n L .S e e  A m e r ic a n  S u r e t y  C o .  v. C o n n e r . 251 N .Y . 1. 166 N .E . 783. 67  A .L .R .  
2 4 4  (1 9 2 9 )  ( p e r  C .J .  C a r d o z o ) .

T h e  N C C U S L  w a s  p e r s u a d e d  in 1979 to  a p p o i n t  a c o m m it te e  to  u n d e r ta k e  a  s tu d y 
o f  t h e  1918 U n i fo rm  A ct w i th  a  v i e w -to  p r e p a r in g  th e  d ra f t  o f  a rev is ion .  T h e  
C o n f e r e n c e  w as in f lu en c ed  by t h e  fo llow ing  co n s id e ra t io n s :

(1 )  T h e  B a n k ru p tc y  R e f o r m  A ct o f  1978 m a d e  n u m e ro u s  c h a n g e s  in th e  
s e c t io n  o f  th a t  A c t d e a l i n g  w ith  f r a u d u le n t  t ran s fe rs  an d  ob liga tions ,  th e r e b y  
s u b s ta n t ia l ly  r e d u c in g  t h e  c o r r e s p o n d e n c e  o f  th e  p rovis ions o f  th e  fe d e ra l  
b a n k r u p tc y  law o n  f r a u d u l e n t  t r a n s fe rs  with th e  U n ifo rm  Act.

(2 )  T h e  C o m m i t t e e  o n  C o r p o r a t e  L a w s  o f  th e  S ec tion  o f  C o r p o ra t io n s ,  
B a n k in g  &  B usiness  L a w  o f  th e  A m e r ic a n  B a r  A ssocia tion ,  e n g a g e d  in revising 
th e  M o d e l  C o r p o r a t i o n  A c t ,  s u g g e s te d  th a t  th e  C o n fe r e n c e  rev iew  p ro v is io n s  
o f  t h e  U n i fo rm  A c t  w i th  a  v iew  to  d e te rm in in g  w h e th e r  th e  A c ts  a r e  
c o n s i s t e n t  in r e s p e c t  t o  t h e  t r e a t m e n t  o f  d iv idend  d is tr ibu tions.

(3 )  T h e  U n i fo r m  C o m m e r c i a l  C o d e ,  e n a c t e d  a t  least  in p a r t  by all 5 0  s ta tes ,  
h a d  su b s tan t ia l ly  m o d i f i e d  r e la te d  ru le s  o f  law regu la t ing  tran sfe rs  o f  p e r s o n al 
p r o p e r ty ,  n o tab ly  bv f a c i l i ta t in g  the  m a k in g  an d  p e r fec t io n  o f  secu ri ty  t ra n s fe r s  
a g a in s t  a t t a c k  by u n s e c u r e d  c re d i to rs .

(4 )  D e b to r s  an d  t r u s t e e s  in a  n u m b e r  o f  cases  have  av o id ed  fo r e c lo s u re  o f  
s e c u r i ty  in te re s ts  by in v o k in g  th e  f r a u d u le n t  t ran s fe r  sec tion  o f  the  B a n k ru p tc y  
R e f o r m  A c t.
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( 5 )  T h e  M od e l  R u le s  o f  P ro fe s s io n a l  C o n d u c t  a d op ted  by the H o u s e  o f  
D e le g a te s  o f  the A m e r ic a n  B a r  A s so c ia t io n  o n  Augus t 2, 1983, f o rb id  a law ye r  
t o  counse l o r  to assist a c l ien t in c ondu c t that th e  lawyer knows is f r a u d u le n t .

T h e  d r a f t i n g  com m it te e  d e te rm in ed  to  r e n a m e  the A c t  the U n i f o rm  F r a u d u le n t  
T r a n s f e r  A c t in recogn it ion  o f  its ap p l ic ab i l i ty  to  t r a n s fe rs  o f  p e rso n a l p r o p e r t y  as 
w e l l  as r e a l  p rop e r ty ,  "conveyance" hav ing  a c o n n o ta t io n  restr ict ing it to  a t r a n s fe r  o f  
p e r s o n a l  p rop e r ty .  Th is  Act, l ike the o r ig in a l  U n i f o rm  A c t , does not p u rp o r t  to  c o v e r  
th e  w h o le  law o f  v o id ab le  t rans fe rs  and ob l ig a t ion s .  T h e  l im ited scope o f  th e  o r ig in a l  
A c t  d id  n o t  im pa ir  its e f fec t iveness in ach iev ing  u n i fo rm ity  in the a reas  c o v e re d .  S e e  
M c L a u g h l in ,  A pp l ic a t io n  o f  the U n i f o rm  F r a u d u le n t  C on v e y a n c e  Act, 4 6  H a r v . L R e v .  
4 0 4 ,  4 0 5  ( 1 9 3 3 ) .

T h e  ba s ic  s t ruc tu re  and a p p ro a c h  o f  the 1 9 18  A c t a r e  p re se rved  in the  U n i f o rm  
F r a u d u le n t  T ra n s fe r  Act. T h e r e  a re  tw o sec t ion s in the new Act d e l in e a t in g  w ha t 
t r a n s fe r s  and  ob liga t ions a re  f ra u du le n t .  S e c t io n  4 ( a )  (Sec . 3 4 . 4 1 . 0 3 0 ( a ) )  is an  
a d a p t a t i o n  o f  th ree  sections o f  the 1 9 18  A c t ; § 5 ( a )  (Sec . 3 4 .4 1 . 0 4 0 ( a ) )  is an  
a d a p t a t i o n  o f  a n o th e r  section o f  that A c t  a n d  § 5 ( t ) (S e c .  3 4 .4 1 .0 4 0 (b ) )  is new . O n e  
s e c t io n  o f  the 1918  Act (§  8 )  is not c a r r ie d  fo rw a rd  in to  the new Act be cau se  it was 
b e l i e v e d  to  be redundan t in p a r t  and in p a r t  su scep t ib le  o f  inequ itab le  a p p l ic a t io n . 
B o t h  A c ts  de c la re  a t ran s fe r m ade  o r  an  ob l ig a t io n  in cu r re d  with ac tua l in ten t to  
h in d e r ,  d e lay , o r  d e f ra u d  c red i to rs  to be f r a u d u le n t .  B o th  Acts re n d e r  a t r a n s fe r 
m a d e  o r  ob l ig a t ion  incu rred  w ithou t a d eq u a te  c on s id e ra t io n  to be  c o n s t ru c t iv e ly 
f r a u d u le n t  -  ie., w ithou t rega rd  to the ac tua l in te n t o f  th e  p a r t ies -- u nde r o n e  o f  
f o f l o w in g  conditions^

( 1 )  the d e b to r  was le ft by the t r a n s fe r  o r  o b l ig a t io n  w ith un re a son ab ly  sm a l l  
asse ts  f o r  a t ransact ion  o r  the business in wh ich the d e b to r  was engaged ;

( 2 )  the d e b to r  in tended to incur, o r  b e l ie v ed  th a t the d e b to r  w o u ld  incu r, 
m o r e  debts than the d e b to r  v /ou ld  be a b le  to  p ay ; n r

( 3 )  the d e b to r  was in so lven t a t  the t im e o r  as a resu lt o f  the t r a n s fe r  o r  
o b l ig a t io n .

A s  u n d e r  the 1918  A ct a t ra n s fe r  o r  o b l ig a t io n  th a t is construc tive ly  f r a u d u le n t  
b e c a u s e  inso lvency  concu rs w ith o r  fo l low s  fa i lu r e  to  re ce iv e  adequa te  c o n s id e ra t io n  
is v o id a b le  on ly  by a c red i to r  in ex istence at the t im e  the t ran s fe r occu rs  o r  th e  
o b l ig a t i o n  is in cu r re d . E ithe r a n existing o r  su b sequ en t  c re d i to r  may avo id  a t r a n s fe r  
o r  o b l ig a t i o n  f o r  inadequate  ~conside r a f i o r r  w hen  a c c om pan ie d  by the f in anc ia l 
c o n d i t i o n  spec if ied  in Sec. 3 4 . 4 1 . 0 3 0 ( a ) ( 2 ) ( A )  o r  the  m en ta l state sp ec i f ied  in 
S e c .  3 4 . 4 l .U 3 ( J ( a ) ( 2 ) (B )7 --------------------------------



R e a s o n a b ly  e q u iva len t v a lu e  is r e q u i r e d  in o r d e r  to  const itu te  ad equ a te  c o n s id e ra t io n 
u n d e r  th e  r e v i s e d A c t .  T he  re v is io n  f o l lo w s  th e B a n k ru p tc y  C od e  in e l im in a t in g  goo~d 
fa i th  o n  the p a r t  o f  the t r a n s fe r e e  o r  o b l ig e e  as an issue in the d e t e rm in a T ig r fo f  
w h e th e r  a d e q u ate  c o n s id e ra t io n  is g iven  by a t ra n s fe re e  o r  o b l ig e e . T h e  new  A c t , 
l i k e  the  B a n k ru p tc y  Act, a l low s  the t r a n s fe r e e  o r  o b l ig e e  to sh ow  g o o d  fa ith  in 
d e fe n s e  a f t e r  a c r e d i t o r  e s tab l ish es  th a t a f r a u d u le n t  t ra n s fe r  has b e en  m ad e  o r  a 
f r a u d u le n t  o b l ig a t io n  has b e en  in c u r re d .  T h u s ,  a show ing  by a d e fe n d a n t  thai. a " ]  
r e a s o n a b le  eq u iv a le n t  has b e en  g iven  in g o od  fa ith  f o r  a t ran s fe r  o r  o b l ig a t io n  is a L V  #  
co m p le t e  d e ten se  a l th ou gh  the d e b t o r  is s h ow n  to have in tended  to h in d e r ,  d e lay , o r ^  
d e f r a u d  c red i to rs .

A  g o o d  fa ith  t r a n s fe re e  o r  o b l ig e e  w h o  has g iven 4 e s p  ha n a re a s o n a b le  eq u iv a le n t  
is n e ve r th e le s s  a l low e d  a re d u c t io n  in a l ia b i l i ty  to  the ex ten t o f  the v a lu e  g iven . T h e  
n ew  A c t ,  l ik e  the b a n k ru p tc y  C od e^  e l im in a te s  the p rov is ion  o f  the 1 9 1 8  Ac t tha t 
e n a b le s  a c r e d i t o r  t o  a t ta c k  a secu r i ty  t r a n s fe r  o n  the g ro u n d  that th e  v a lu e  o f  the 
p r o p e r t y  t r a n s fe r r e d  is d i s p r o p o r t i o n a t e  to  the d eb t secu red . T h e  p rem is e  o f  the new  
A c t  is that the v a lu e  o f  the in te re s t t r a n s fe r r e d  f o r  security is m e a su re d  by a n d l h u s  
co7resjyoTTCi5r~gxactly to  the d e 5 t  se cu red^  F o r e c lo s u r e  o f  a d e b t o r ’s in te re s t  by a 
r e g u la r ly  condu c ted ,  n o n co l lu s iv e  sa le  o n  d e fa u l t  u n d e r  a m o rtgage  o r  o t h e r  security  
a g r e e m e n t  m ay  no t  be a v o id ed  u n d e r  th e  A c t as a t ra n s fe r  f o r  less th an  a re a s o n a b ly  
e q u iv a le n t  v a lu e .

T h e  d e f in i t io n  o f  in so lvency  u n d e r  the A c t  is a d a p te d  f r om  the d e f in i t io n  o f  the te rm  
in th e  B a n k ru p tc y  C o d e .  In so lv en c y  is p r e s u m ed  f r om  p r o o f  o f  a f a i lu r e  g e n e r a l ly  to  
p a y  d eb ts  as they b e c om e  dueT

T h e  new  A c t  adds a  new  c a te g o ry n f  f r a u d u l e n t  t ra n s fe r ,  n am e ly , a  p r e f e r e n t i a l 
t r a n s fe r  by an  in so lv en t in s ide r to  a c r e d i t o r  w h o  had re a son ab le  cause  to  b e l ie v e  the 
d e b t o r  to~ 5e  in so lven t . A n  in s id e r  is d e f in e d  in much the s am e  w ay  as in the 
B a n k ru p t c y  C o d e  an d  inc ludes a re la t iv e ,  a ls o  d e f in ed  as in the B a n k ru p t c y  C od e ,  a 
d i r e c t o r  o r  o f f i c e r  o f  a c o rp o r a t e  d e b to r ,  a  p a r tn e r ,  o r  a p e r s o n  in c o n t r o l  o f  a 
d e b t o r .  T h is  p ro v is io n  is a v a i la b le  o n ly  t o  an  existing c red i to r .  Its p r em is e  is that an  
i n s o lv e n t  d e b to r  is ob l ig ed  to  p ay  deb ts  to  c re d i to rs  no t re la te d  to  the d e b t o r  b e fo r e  
p a y in g  th ose  w ho  a re  insiders .

T h e  n ew  A c t om its  an y  p r o v is io n  d i re c te d  p a r t ic u la r ly  a t t ran s fe rs  o r  o b l ig a t io n s  o f  
i n s o lv e n t  p a r tn e rs h ip  d eb to rs .  U n d e r  § 8  o f  the 1 9 18 A c t . a n y _ t ra n s fe r  m ad e  o r  
o b l ig a t i o n  in cu r re d  by an  in so lv en t  p a r t n e r s h ip .tQ - a paE n e x  was d e em ed  f r a u d u le n t  
w i th o u t  re g a rd  to  in ten t o r  a d equ ac y  o f  c o n s id e ra t io n .  S o  ca teg o r ic a l a c o n d em n a t io n  
o f  a  p a r tn e r sm p  t ran sac t ion  w ith  a p a r t n e r  m ay  un fa ir ly  p re ju d ic e  the in te res ts  o f  a 
p a r t n e r ’s s e p a ra te  c red i to rs .  T h e  new A c t  a ls o  om its  as re d un d an t  a p r o v i s io n  in the 
19 1 8  A c t  tha t m ak e s  f r a u d u le n t  a t r a n s fe r  m ade  o r  o b l ig a t iQ n J n c u 5 e d - bv a n _  
in s o lv e n t  p a r tn e r s h ip  f o r  less than  a f a i r  c on s id e ra t io n  to  the p a r tn e r s h ip __
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S e c t i o n  3 4 .4 1 .0 6 0  lists th e  re m e d ie s  ava ilab le  to  c re d i to r s  u n d e r  th e  n ew  A c t.  It 
e l i m i n a t e s  a s  u n n ec es sa ry  a n d  co n fu s in g  a d i f fe ren t ia t io n  m a d e  in th e  1918 A c t  
b e t w e e n  th e  re m e d ie s  a v a ila b le  to  h o ld e rs  o f  m a tu re d  c la im s an d  th o se  ho ld ing  
u n m a t u r e d  c la im s .  S ince p ro m u lg a t io n  o f  the  1918 A ct,  th e  U n i te d  S ta te s  S u p r e m e  
C o u r t  h a s  im p o s e d  res tr ic t ions  o n  th e  availability  an d  use  o f  p rc ju d g ra e n t  re m e d ie s .  
A s  a  r e s u l t  m a n y  s ta tes have  a m e n d e d  the ir  s ta tu te s  a n d  ru les  a p p l ica b le  to  such 
reTnetfiesr~gnc] it is f re q u e n t ly  u n c le a r  w h e th e r  a s t a t e ’s p ro c e d u re s  in c lu d e  a 
p r e j u d g m e n t  r e m edy ag a in s t  a  f r a u d u le n t  t ran s fe r  o r  o b l ig a t io n .  P a r a g ra p h  ( a ) (2 )  is 
i n c l u d e d  in ^ je c .  34.4l.U60 to  m a k e  su ch  a re m e d y  av a ilab le .

S e c t i o n  3 4 .4 1 .0 7 0  p re sc r ib es  th e  m e a s u r e  o f  liability o f  a  t r a n s f e re e  o r  o b l ig ee  u n d e r  
t h e  A c t  a n d  e n u m e r a t e s  d e fe n se s .  D e fe n s e s  aga ins t  a v o id a n c e  o f  a p re fe re n t ia l  
t r a n s f e r  t o  a n  in s ider  u n d e r  S ec .  34 .41 .040(b) include a n  a d a p ta t io n  o f  d e fe n se s  
a v a i l a b l e  u n d e r  § 547(c )(2 )  a n d  (4 )  o f  the B an k ru p tcy  C o d e  w h en  such  a  t r a n s f e r  
is s o u g h t  to  b e  av o id ed  as  a p r e f e r e n c e  by th e  t ru s tee  in b an k ru p tc y .  J o  a d d i t io n  a 
p r e f e r e n t i a l  t r a n s f e r  m ay justif ied  v /hen show n to b e  m a d e  p u rs u a n t  to  a g o o d 
faftTT~effor t  to  s t ave  o ff  fo rc e d  l iqu ida tion  an d  r e h a b i l i ta te  th e  d e b t o r . S ec tio n  
3 4 .4 1 .0 7 0 ~ a ls o  p re c lu d es  a v o id a n c e ,  as  a construc tive ly  f r a u d u le n t  t ran s fe r ,  o f  t h e 
t e r m i n a t io n  o f  a  lease o n  d e f a u l t  o r  the e n f o rc e m e n t  o f  a security  in te re s t  in 
c o m p l i a n c e  w ith  A rtic le  9 o f  th e  U n i fo r m  C o m m e rc ia l  C o d e  CAS 45 .09 ) .

T h e  n e w  A c t  includes a new  se c t io n  specifying w h e n  a  t ra n s fe r  is m a d e  o r  an  
o b l i g a t io n  is in cu rred .  T h e  s e c t io n  specify ing the t im e w h e n  a t r a n s f e r  o cc u rs  is 
a d a p t e d  f r o m  § 54 8 (d )  o f  th e  B an k ru p tc y  C o d e .  Its p re m ise  is th a t  if th e  law 
p r e s c r i b e s  a  m o d e  for m a k in g  th e  t ra n s f e r  a  m a t te r  o f  p u blic re co rd  o r  n o t ice ,  it is 
n o n f e c m e d - to -b c ~ T n a c ie  to r  a n y  p u r p o s e  u n d e r  the A c t  until  it has  b e c o m e  su ch  a 
m a t t e r  o f  r e c o r d  o r  notice .--------

T h e  n e w  A c t  a lso  inc ludes  a  s t a tu t e  o f  lim itations tha t  b a r s  t ty e ^ ig h L ra th e r  th a n  th e 
r e m e d y  o n  ex p ira t io n  o f  th e  s t a tu to ry  p e r io d s  p re sc r ib e d .  T he  law g o v e rn in g  
l i m i t a t i o n s  o n  ac t io n s  to  av o id  f r a u d u le n t  t ransfers  a m o n g  th e  s ta te s  is u n c le a r  an d  
fu ll  o f  d ivers ity .  T h e  A c t  r e c o g n iz e s that laches a n d  e s to p p e l  m ay  o p e r a t e  to  
p r e c l u d e  a  p a r ticular7 c r e d i to r  f ro m  p u rsu in g  a  rem ed y  ag a in s t  a  f r a u d u le n t  t r a n s f e r  
o r  o b l i g a t io n  e v e n  th o u g h  th e  s t a tu to ry  p e r io d  o f  l im ita t ions  has  n o t  run .

SECTIONAL ANALYSIS AND COMMENTARY

S e c t i o n  1. E n a c t s  th e  U n i fo r m  F r a u d u le n t  T ra n s fe r  A c t a s  a n ew  c h a p te r ,  A S  34.41, 
T h e  c h a p t e r  consis ts  o f  th e  fo llow ing  provisions:

S ec .  34 .41 .010 . T h is  s e c t io n  se ts  out th e  c i rcu m stan ces  u n d e r  w h ich  a d e o t o r  
is d e e m e d  to  b e  insolvent.
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( 1 )  Sub sec t ion  ( a )  is d e r iv ed  f r om  the d e f in i t io n  o f  " in so lven t"  in § 101 ( 2 9 ) ( A )  
o f  the B a n k ru p tc y  C o d e .  T he d e f in i t io n  in subsec t ion  ( a )  and  the c o r r e la t e d  
d e f in i t io n  o f  p a r tn e rs h ip  inso lvency in subsec t ion  ( c )  c o n tem p la t e  a fa i r  v a lu a t io n  o f  
the  deb ts as w e ll as tne assets o f  the d e b to r .  A s  u n d e r  the d e f in i t ion  o f  the s am e  
te rm  in § 2 o f  the 1918  Act , e x em p t p r o p e r t y  is e x c lud ed  f r o m  the c o m p u ta t i o n  o f  
the v a lu e  o f  the assets. S ee  Sec. 3 4 . 4 1 . 1 1 0 ( 2 ) .  F o r  s im i la r  re a sons , in te res ts  in v a l id  
sp end th r i f t  trusts and  in te rests in tenanc ies  by the en t i re t ie s  that c a n n o t  b e  s e v e re d  
by a c re d i to r  o f  o n ly  o n e  tenan t a re  n o t  in c lud ed . S e e  the c o m m en t  to  Sec . 
5T< fi .  110 (21 . infra. S ince  a va lid  lien  a ls o  p re c lu d e s  an  un secu red  c r e d i t o r  f r o m 
co l le c t in g  the c red i to r 's  c la im  f r om  the e n c um b e re d  in te re s t  in a d e b t o r ’s p r o p e r t y ,  
b o th  the e n cum b e re d  in te res t and  the d eb t  s e cu red  the reby~a re  e x c lu d ed  f r o m  the 
c om pu ta t io n  o f  in so lvency unde r this A c t .  S e e  Sec . 3 4 . 4 1 . 1 1 0 ( 2 )  and  sub sec t ion  ( e l  
o f  this sec tion .

( 2 )  Sub se c t ion  ( b )  es tab lishes a re b u t ta b le  p r e su m p t io n  o f  in so lvency  f r o m  the 
fac t o f  ge n e ra l  n o np a ym en t  o f  deb ts  as they  b e c om e  due . S u ch g e n e ra l  n o n p a ym e n t  
is a g rou n d  f o r  the f i l ing o f  an  in v o lu n ta ry  p e t i t ion  u n d e r  § 3 0 3 ( h ) ( 1 )  o f  the 
B a n k ru p tc y  C o d e .  S ee  a ls o  A S  4 5 .0 1 . 2 0 1 ( 2 4 )  ( U n i f o rm  C om m e rc ia l  C o d e ) ,  wh ich , 
in pa rt ,  d e c la re s  a p e rs o n  to  be " in so lven t"  w ho  "has ceased  t o  pay the p e r s o n ’s d eb ts  
in the o rd in a ry  cou rse  o f  business o r  c anno t pay  the p e rso n 's  debts as they  b e c om e  
du e ."  T h e  p re su m p t io n  im poses  o n  the p a r ty  aga in s t w h om  the p r e s u m p t io n  is 
d i re c te d  the bu rd en  o f  p ro v in g  that the nonex is ten ce  o f  in so lvency as d e f in e d  _in 
s ub sec t ionT aT is~m o re  p ro b a b le  than  its ex is tence . S e e  U n i f o rm  R u le s  o f  E v id e n c e  
( 1 9 7 4  A c t ) ,  R u le  3 1 0 ( a ) .  T h e  1974 U n i f o rm  R u le  3 0 1 ( a )  c o n fo rm s  to the F in a l  D r a f t  
o f  F e d e ra l  R u le  301  as subm itted  to  the U n i t e d  S ta te s  S u p rem e  C o u r t  b y  the 
A d v is o ry  C om m it te e  on  F e d e r a l  R u le s  o f  E v id en ce .  "T h e  so -c a l le d  ‘ bu rs t ing  b u b b le ’ 
th eo ry ,  u nde r which a p re sum p t io n  van ishes u p o n  the in t ro d u c t io n  o f  e v id en ce  w h ich  
w ou ltT su p p o r t  a Finding o f t  he nonex is tence  o f  the p r e s u m ed  fact, e ven  th ough  no t  
b e l ie v ed  is re je c ted  as acco rd ing  p r e sum p t io n s  t o o  's light an d  evanescen t ' an  e f fe c t . "  
A d v is o ry  C om m it te e 's  N o te  l o ' K u l e  i O i .  S e e  a ls o  1 J . W e in s te in  &  M .  B e rg e r ,  
E v id en c e  ( 1 9 8 2 ) .

T h e  p re sum p t io n  is e s tab lished  in re c og n i t io n  o f  the d i f f icu lt ie s  ty p ica l ly  
im po se d  on  a c r e d i t o r  in p rov ing  in so lvency  in the b an k ru p tc y  sense , as p r o v id e d  in 
subsec t ion  ( a y  S e e  g en e ra l ly  Lev i t ,  T h e  A rc h a ic  C on c ep t  o f  B a la n c e -S h e e t  
In so lv ency , 4 7  A m .B a n k r .L . J .  2 1 5  ( 1 9 7 3 ) .  N o t  o n ly  is the re le v an t  in f o rm a t io n  in th e 
posse ss ion  o f  a n o n c o op e ra t iv e  d e b to r  bu t the d e b t o r ’ s re c o rd s  a re  m o r e  o f t e n  th an  
n o t  in com p le te  and~m accu ra te . A s a p rac t ic a l m a t te r ,  in so lvency is m o s t  c o g en t ly "  
e v idenced  by a  g en e ra l cessa t ion  o f  p a ym en t o f  deb ts ,  as has long  b een  re c o g n iz e d  
by  the laws o f  o t h e r  coun t r ie s  and  is n ow  re f le c te d  in the B an k ru p tc y  C o d e .  S e e  
H o n sb e rg e r ,  F a i lu r e  to  P ay  O n e ’s D eb t s  G e n e r a l l y  as T h e y  B e c o m e  D u e :  T h e  
E xp e r ie n c e  o f  F ra n c e  and  C an ad a ,  54  A m .B a n k r . L J .  153 ( 1 9 8 0 ) ;  J. M a c L a c h la n ,

OFFICIAL COMMENTARY
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B a n k r u p t c y  13, 6 3 - 6 4 , 4 3 6  ( 1 9 5 6 ) .  In d e t e rm in in g  w h e th e r  a d eb to r  is pay ing its debts 
g e n e r a l l y  as they  becom e due , the c o u r t  s h o u ld  l o o k  at m o r e  than the am oun t  and 
d u e  d a te s  o f  th e  indebtedness . T h e  c o u r t  s h o u ld  a ls o  ta ke  in to accoem  such factors
as~the n u m b e r  o f  the d e b to r ’s debts , the p r o p o r t i o n  o f  th ose  debts not be ing  paid, the 
d u r a t i o n  o f  the n onp aym en t ,  a nd the e x is ten ce  o f  b o n a  f ide disputes o r  o t h e r  specia l 
c i r c um s ta n c e s  a l le g ed  to const itu te  an  e x p la n a t i o n  f o r  the stoppage o f  p a ym en ts. T h e  
c o u r t ' s  d e t e rm in a t i o n  may be a f fe c te d  by  a c o n s id e ra t io n  o f  the d e b to r ’s payment 
p ra c t ic e s  p r i o r  to  the p e r iod  o f  a l le g ed  n o n p a y m e n t  an d  the payment pract ices o f  the 
t r a d e  o r  in du s t ry  in which the d e b to r  is e n g ag ed .  T h e  case law that has d e ve lo ped  
u n d e r  § 3 0 3 ( h ) ( 1 )  o f  the B an k ru p tc y  C o d e  has  no t re q u i re d  a showing that a d eb to r  
h a s  fa i le d  o r  re fu s e d  to  pay a m a jo r i t y  in n u m b e r  and  am ou n t  o f  the p e r s o n ’s debts 
in o r d e r  t o  p r o v e  gene ra l n o n p a ym en t  o f  d e b ts  as they b ecom e  due. S ee , e.g., H i l l  
v . C a rg i l l .  Inc . (In re H im . 8  B .R .  7 7 9 ,  3 C .B .C .2 d  9 2 0  (B k .D .M in n .1 9 8 1 )  (n o n -  
p a y m e n t  o f  th re e la rg e sT d eb ts  h e ld  to  c onM itu te  pH tw a in npp ay rn p n^  aHh^>llPih~^rp^1
d e b t s  w e re  be ing  pa id ) :  In re A l l  M ed ia  P r o p e r t i e s .  Inc . . 5 B .R .  126, 6  B .C .D .  586 , 2
C .B .C . 2 d  4 4 9  (B k .S .D .T e x .  1 9 80 )  (m iss ing  s ign i f ic an t n u m b e r  o f  payments o r  regu la r ly
m iss ing  p a ym en ts  significant in a m o u n t  sa id  to  cons t itu te  genera l n onp aym en t ;
m is s ing  p a y m e n ts on  m o re  than 5 0 %  o f  agg re g a te  o f  c la im s said not to  be  requ ired
t o  s h ow  g e n e ra l  n onpaym en t ;  n o n p a ym e n t  f o r  m o re  than 3 0  days a f t e F b i l l in g  he ld
to  e s tab l ish  n o np a ym en t  o f  a d eb t w h en  it is d u e ) ;  In re K re id ie r  Im p o r t  C o rp . .  4  A

R R .  2567~5“ B .C .D .  6 0 8 7 T C .B . L . 2 d  i b 9  ( B E D .M d .  1 9 8 0 )  ( nonpaymen t o f  on e  d e b t ( J

c o n s t i tu t in g  9 7 %  o f  d e b t o r ’s to ta l i n d e b tedness  he ld  to constitute g ene ra l
n o n p a y m e n t ) . A  p re sum p t ion  o t in so lv en cy  d o e s  no t a r ise  f rom  nonp aym en t o f  a
d e b t  as t o  wTiich the re  is a genu ine  b o n a  f id e  d ispute , even  though the deb t is a "

s u b s ta n t ia l  p a r t  o f  the d e b to r ’s ind eb tedness .  C /. 11 U .S .C .  3 0 3 (h ) ( 1 ) ,  as am ended
b y  § 4 2 6 ( b )  o f  Pub lic  L aw  N o .  9 8 -8 8 2 ,  the B a n k ru p tc y  Am endm en ts  and  F e d e ra l
J u d g e sh ip  A c t  o f  1984.

( 3 )  S u b se c t io n  ( c )  is d e r ived f r o m  thp Hp fin innn p f  pa rtnersh ip  inso lvency in 
§ 1 0 1 ( 2 9 ) ( B )  o f jh e -B a n t a T J p t c y ^ C o d e T  T h e  d e f in i t io n  c o n fo rm T g e n e ta l ly  to  the 
d e f i n i t i o j i^ f ' l f i e ^ s a m e  te rm  in § 2 ( 2 )  o f  th e  1 9 1 8  Act.

( 4 )  S u b se c t ion  ( d )  f o l low s  the a p p r o a c h  o f  the de fin it ion  o f  " inso lvency11 in § 
1 0 1 ( 2 9 )  o f  the B an k ru p tc y  C o d e  by e x c lu d in g  f r o m  the computation~of~the va lue~o f 
(R e  d e b t o r ’ s assets any va lue  tha t can b e  r e a l i z e d  o n ly  by avoiding a t r a n s fe r  o f  a n "  
in t e r e s t  l o r m e r l y  he ld  by the d e b to r - o r by  d is c o v e ry  o r  pu rsu it o f  p ro p e r ty  that has 
b e e n  f r a u d u le n t ly  concea led  o r  r e m o v e d .  ~

- ( ^ S u b sec t ion  ( e ) -ts-ncw. It im r kes d e a l  the p tn p u se ito t-te- fender-a-perst : 
in s o lv e n t  u n d e r  this section by coun t in g  as a d e b t  an ob l ig a t ion  secured by p r o p e r ty  
o f  th e  d e b t o r  th a t is not c o un ted  as an  asse t . S e e  a ls o  com m ents  to subsection  ( a ) ,  
supra, a n d  Sec . 3 4 . 4 1 .1 1 0 (2 ) ,  infra.
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See . 3 4 .4 1 .0 2 0 .  T h is  section de fines "va lue" as used in v a r io u s  con tex ts  in this 
A c t ,  f r e q u e n t ly  w ith  a qua li fy ing ad ject ive . T h e  w o rd  a p p e a r s  in the fo l low in g  
p ro v is io n s :

S ec . 3 4 . 4 1 . 0 3 0 ( a ) ( 2 )  ( " re a son ab ly  equ iva len t v a lu e " ) ;
Sec . 3 4 . 4 1 . 0 3 0 ( b ) ( 8 )  ( "va lu e  ... re a sonab ly  eq u iv a le n t " ) ;
Sec . 3 4 . 4 1 .0 4 0 ( a )  ( " re a son ab ly  equ iva len t v a lu e " ) ;
S ec . 3 4 . 4 1 . 0 4 0 (b )  ("p resen t ,  re a sonab ly  eq u iv a le n t  v a lu e " ) ;
Sec . 3 4 . 4 1 .0 7 0 ( a )  ( " re a son ab ly  equ iva len t v a lu e " ) ;
S ec . 3 4 .4 1 .0 7 0 (b ) ,  (c ) ,  (d ) ,  and ( e )  ( "v a lu e " ) ;
S ec . 3 4 . 4 1 . 0 7 0 ( f ) ( 1 )  ("new  va lu e " ) ;  and
Sec . 3 4 . 4 1 . 0 7 0 ( f ) ( 3 )  ( "p re sen t va lu e " ) .OFFICIAL COMMENTARY
( 1 )  Subsec t ion  ( a )  is adap ted  f r o m  § 5 4 8 ( d ) ( 2 ) ( A )  o f  the B a n k ru p tc y  C o d e .  

S e e  a l s o  § 3 ( a )  o f  the 1 918  Act. T h e  de fin it ion  in the sec t ion  is no t exc lus ive . " V a lu e " 
is to  b e  d e te rm ined  in light o f  the pu rp ose  o f  the  A c t to  p ro tec t a dehiQrli_p_<;tafe

/ i r o i T r T e i n ^ e p l e t e B l b  the p rem a ice  b n T ^ H p h tn r.’s, UBS» sw cd -e re d i to r s .j C o n s id e r -  
f  ' a t i o n _riav ing no  uti l i ty t r om  a c r e d i to r ’s v iewpo in t d o e s  n o t  sa tis fy l i f e  s ta tu to ry  

d e f in i t i o n .  T h e  de f in i t ion  does not specify  a l l  the kinds o f  c o n s id e ra t io n  th a t d o  n o t 
c on s t i tu te  vatrie to r  the p u rposes o f  th is Act -  e.g.. lo v e  and  a f fe c t ion .  S e e ,  e.g.. 
U n i t e d  S ta te s  v. W e s t . 2 9 9  F .Supp . 6 61 , 6 6 6  ( D .D e l .  1969)1

( 2 )  Subsec t ion  ( a )  does no t indicate what is " r e a s o n a b ly  eq u iv a le n t  v a lu e "  f o r  
a t r a n s fe r  o r  o b l ig a t ion .  U n d e r  this Act , as u n d e r  § 5 4 8 ( a ) ( 2 )  o f  the B a n k ru p tc y  
C o d e ,  a t r a n s fe r  f o r  security  is o rd in a r i ly  f o r  a re a s o n ab ly  eq u iv a le n t  v a lu e  
no tw ith s tand ing  a d isc repancy  be tween the va lu e  o f  the asset t r a n s fe r re d  and  the  deb t 
s e c u re d ,  since the am o u n t  o f  the deb t is the m ea su re  o f  the v a lu e  o f  the in te re s t  in 
th e  asse t that is t r a n s fe r re d .  See , e.g., P e op le s -P i t t s b u rc h  T ru s t  C o . .  v. H o lv  F am i ly  
P o l i s h  N a t ’ l C a th o l ic  C hu rch . C a rn eg ie . Pa.. 3 4 1  Pa . 3 9 0 ,  19 A .2 d  3 6 0  ( 1 9 4 1 ) .  I f , 
h o w e v e r ,  a t r a n s fe r  p u rp o r t s  to secu re  m o re  than  the d e b t  a c tu a l ly  in cu r red  o r  to  be 
in c u r re d ,  it may b e  fo u n d  to be f o r  less than a re a s o n a b ly  eq u iv a le n t  v a lu e .  S e e  e.g., 
In re P e o r i a  B ra u m e is te r  C o . .  138 F .2 d  520 , 5 2 3  (7 th  C i r .  1 9 4 3 )  (c h a t te l  m o r tg a g e  
s e cu r in g  a $ 3 ,0 0 0  n o te  he ld  to be f ra u du le n t  when the d e b t  se cu red  was o n ly  $ 2 , 5 0 0 ) ;  
H a r t f o r d  Acc. &  Indem n ity  C o .  v. J i rasek . 2 54  M ich . 131 , 140, 2 3 5  N .W .  8 3 6 ,  8 3 9  
( 1 9 3 1 )  (q u i tc la im  d eed  given as m ortgage  he ld  t o  b e  f r a u d u le n t  to the ex ten t  the 
v a lu e  o f  the p r o p e r t y  t ra n s fe r re d  exceeded  the indeb tedness  s e cu red ) .  I f  th e  d e b t  is 
a f r a u d u le n t  ob l ig a t io n  unde r this Act, a t ran s fe r  to  se cu re  it as w e ll as the o b l ig a t io n  
w o u ld  be  vu ln e rab le~ to~ a t ta ck  as f rau du len t .  A ' t r a n s t e r  to  satisty o r  s e c u re  an" 
a n te c e d e n t  deb t ow ed  an  ins ide r is a ls o  sub jec t to  a v o id an ce  unde r the c o n d i t i o n s !  
s p e c i f i e d  in bee. J 4 .4 l .U 4 (J ( b ) r ~
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( 3 )  S e c t io n  3 ( a )  o f  the 1 918  A c t has b e en  th ou g h t  n o t  to  re c og n iz e  that an  
u n p e r f o rm e d  p rom is e  c ou ld  cons t itu te  f a i r  c o n s id e ra t io n .  S e e  M cL a u g h l in ,  
A p p l i c a t i o n  o f  the U n i f o rm  F ra u d u le n t  C on v e y a n c e  A c t ,  4 6  H a r v . L  R e v .  4 0 4 ,  4 14  
( 1 9 3 3 ) .  C o u r t s  cons t ru ing  these p rov is ion s  o f  the p r i o r  law  n e ve r th e le s s  h ave  he ld  
u n p e r f o rm e d  p rom is e s  to cons t itu te  v a lu e  in a v a r ie ty  o f  c i rcum s tances . S e e ,  e.g., 
H a r p e r  v. L l o y d ’s Fac to rs . Inc.. 2 1 4  F .2d  6 6 2  ( 2 d  C i r .  1 9 5 4 )  ( t r a n s f e r  o f  m o n e y  f o r  
p r om is e  o f  f a c t o r  to  d iscoun t t r a n s f e r o r ’s p u rc h a s e -m on e y  n o te s  g iven  to  f u r  d e a le r ) ;  
S c h le c h t  v. Sch lech t .  168 M inn . 168, 1 76 -77 , 2 0 9  N .W .  8 8 3 ,  8 8 6 - 8 7  ( 1 9 2 6 )  ( t r a n s f e r  
f o r  p r o m is e  to  m a k e  repa i rs  an d  im p ro v em en ts  o n  t r a n s f e r o r ’s h o m e s t e a d ) ;  F a rm e r ’s 
F .xchanee  B a n k  v. O n e id a  M o t o r  T ru c k  C o . .  2 0 2  W is .  2 6 6 ,  2 3 2  N .W .  5 3 6  ( 1 9 3 0 )  
f t r a n s f e r  in c on s id e ra t io n  o f  a s sum p t ion  o f  c e r ta in  o f  t r a n s f e r o r ’s l iab i l i t ie s ) ;  see a lso  
H u m m e l  v. C e rn ockv^  161 FT2d~685 (7 th  C ir .  1 0 4 7 )  ( t r a n s f e r  in c o n s id e ra t io n  o f  cash, 
a s s u m p t io n  o f  a m ortgage , p a ym en t o f  c e r ta in  debts , a n d  a g re e m e n t  to  p a y  o th e r  
d e b t s ) .  L ik ew is e  a t ran s fe r  in c o n s id e ra t io n  o f  a n e g o t ia b le  n o te  d is c oun tab le  at a  
c o m m e rc ia l  b a n k ,  o r  the pu rch ase  f r o m  an  e s tab l ish ed , s o lv e n t  in s t itu t ion  o f  an in su r ­
a n c e  po l ic y ,  annu ity , o r  c on trac t to p ro v id e  c a re  and  a c c o m m o d a t io n s  c le a r ly  a p p ea rs
to  be  f o r  v a lu e .  O n  the o t h e r  hand , a t r a n s fe r  f o r  a n  u n p e r f o rm e d  p rom is e  by a n L  
i n d iv id u a l to  s u p p o r t  a p a ren t  o r  o t h e r  t r a n s fe r o r  has g e n e r a l l y  b e en  h e ld  v o id ab le  C  

a r a  f r a u d  o n  c red i to rs  o f  the t r a n s fe ro r .  S ee , e.g., S p r in g f i e ld  Ins. C o .  v. F ry . 2 6 7  J  

K S u p p -  6 9 i  (N .D .U k i a .  I'-Jb/'y. S a n d le r  v. P a r l a p ia n o . 2 3 6  A p p .D i v .  70 , 2 5 8  N .Y .S u p p .
8 8  ( 1 s t  D e p ’ t 1 9 3 2 ) ;  W a rw ic k  M un ic ip a l  E m p lo y e e s  C r e d i t  U n i o n  v. H ig h am . 106 R . I .
3 6 3 ,  2 5 9  A .2 d  8 5 2  ( 1 9 6 9 ) ;  H u ls e th e r  v. S a n d e rs .  5 4  S .D .  4 1 2 ,  2 2 3  N .W .  3 3 5  ( 1 9 2 9 ) ;  
C o o p e r  v . C o o p e r .  2 2  T e n n .A p p .  4 7 3 ,  4 7 7 ,  1 24  S .W .2 d  2 6 4 ,  2 6 7  ( 1 9 3 9 ) ;  N o t e ,  R igh ts  
o f  C r e d i t o r s  in P ro p e r ty  C o n v e y e d  in C o n s id e ra t io n  o f  F u tu r e  S u p p o r t ,  45  Iow a  
L . R e v .  5 4 6 ,  5 5 0 - 6 2  ( 1 9 6 0 ) .  T h is  Act a d op t s  the v iew  ta k e n  in the ca se s cited in 
d e t e rm in in g w h e th e r  an u n p e r fo rm e d  p rom is e  is v a lu e .

( 4 )  S u b se c t ion J^ ]_ re je c ts j th e  ru le  o f  such  cases as D u r r e t t  v . W a sh in g to n  Nat .
In s .  C o . .  6 2 1  F .2 d  2 0 l p t n  C i r . i y a u j^ n o n ju d i c i a l  f o r e c lo s u r e  o f  a m o r tg a g e  av o id ed  
as a f r a u d u le n t  t ra n s fe r  when the p r o p e r t y  o f  a n  in s o lv en t  m o r t g a g o r  was s o ld  f o r  less 
th a n  7 0 %  o f  its fa i r  v a lu e ) ,  a n d  A b ram s o n  v. L a k e w o o d  B a n k  &  T ru s t  C o . .  6 4 7  F .2d  
5 4 7  ( 5 t h  C i r .  1 9 8 1 ) ,  cert, d e n ied ,  4 5 4  U .S .  1 1 6 4  ( 1 9 8 2 )  ( n o n ju d ic i a l  f o r e c lo s u r e  he ld  
to  b e  f r a u d u le n t  t ran s fe r  i f  m ad e  w ith ou t f a i r  c o n s id e r a t io n ) .  S u b se c t io n  ( b )  adop ts  
th e  v iew  ta ken  in Lawye rs T i t le  Ins. C o r p .  v . M a d r id  (In re M a d r id ) .  2 1  B .R .  4 2 4  
( B .A .P .  9 th  C i r .  1 9 8 2 ) ,  a f f d  o n  a n o th e r  g ro u n d ,  7 2 5  F .2 d  1 1 9 7  ( 9 t h  C ir .  1 9 8 4 ) , that th e  ^  

p r i c e  b id  at a pub lic  fo re c lo su re  sa le  d e te rm in e s  the f a i r  v a lu e  o f  the p r o p e r t y  so ld . 
S u b s e c t io n  ( b )  p resc r ibes the ettec t o t  a sa le  m ee t in g  its r e q u i rem en t s ,  w h e th e r  th e  
asse t s o ld  is p e rs o n a l  o r  re a l  p ro p e r ty .  T h e  ru le  o f  th is subsec t ion  a p p l ie s  to a 
f o r e c lo s u r e  by sa le  o f  the in te res t o f  a v e n d e e  un de r  a n  in s ta l lm e n t  lan d  con trac t in 
a c c o rd a n c e  w ith  app lic ab le  law  that re q u i re s  o r  p e rm its  the f o r e c lo s u r e  to b e  e f fe c ted
by  a s a le  in the sam e m an n e r  as the f o r e c lo s u r e  o f  a m o r tg a g e .  S e e  G .  O s b o rn e ,  G .  
N e ls o n ,  &  D .  W h itm an ,  R e a l  E s ta te  F in an ce  L aw  8 3 - 8 4 ,  9 5 - 9 7  ( 1 9 7 9 ) .  T h e  p rem ise  
o f  the sub sec t ion  is that "a sa le  o f  the c o l l a t e r a l  by th e  s e c u re d  p a r ty  as the  n o rm a l
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c o n s e q u e n c e  o f  d e f a u lt ... [ i s ] the sa fes t way o f  es tab lish ing the fa i r  v a lu e  o f  the 
c o l l a t e r a l .... 2  G .  G i lm o r e ,  S e c u r i t y  In te res ts  in P e rs o n a l  P r o p e r t y  1 2 27  ( 1 9 6 5 ) .

I f  a  l ien  g iven an  in s id e r  f o r  a  p re sen t cons ide ra t ion  is not p e r fe c te d  as against 
a  s u b s e q u e n t  b o n a  f ide  p u rc h a s e r  o r  is so  p e r fec ted  a f te r  a d e lay  fo l low in g  ar. e x te n ­
s io n  o f  c r e d i t  se cu red  by the  l ie n , f o r e c lo s u re  o f  the lien may re su lt in a t r a n s fe r  f o r  
a n  a n te c e d e n t  d eb t that is v o id a b le  u n d e r  Sec . 3 4 .4 1 .0 4 0 (b ) ,  infra. Sub sec t ion  ( b )  
d o e s  n o t  a p p ly  to  an  a c t io n  u n d e r  Sec . 3 4 . 4 1 .0 3 0 ( a ) ( 1 )  to avo id  a t r a n s fe r  o r  
o b l ig a t i o n  becau se  m ad e  o r  in c u r re d  w ith ac tua l in ten t to h inde r ,  d e lay , o r  d e f r a u d  
an y  c r e d i t o r .

( 5 )  S u b se c t io n  ( c )  is a n  a d a p ta t i o n  o f  § 5 4 7 ( c ) ( 1 )  o f  the B a n k ru p tc y  C od e .  A  
t r a n s fe r  t o  an  in s ide r f o r  a n  a n te c ed en t  deb t may be vo id ab le  u n d e r  Sec . 3 4 . 4 1 .- 
0 4 0 ( b ) ,  infra.

Sec . 3 4 .4 1 .0 3 0 .  T h is  s e c t ion  desc r ib es  the trans fe rs  that a r e  f r a u d u le n t  as to  
p r e s e n t  a n d  fu tu r e c red i to rs  a n d  s e ts o u t  fa c to rs  that may be given c o n s id e ra t io n  in 
d e t e rm in in g  w h e th e r  the re q u is i te  in ten t to  d e f ra u d  was p resen t .

O F F I C I A L  C O M M E N T A R Y

( 1 )  P a ra g ra p h  ( a ) ( 1 )  is d e r iv e d  f r o m  § 7  o f  the 1918  Act. F a c to rs  a p p ro p r ia t e  
f o r  c o n s id e ra t io n  in d e te rm in in g  ac tu a l in ten t unde r p a rag rap h  ( a ) ( 1 )  a r e  spec i f ied  
in su b se c t io n  ( b ) .

( 2 )  P a r a g ra p h  ( a ) ( 2 )  is d e r i v e d  f r om  §§ 5 and 6  o f  the 1918  A c t but substitu tes 
" r e a s o n a b ly  eq u iv a le n t  v a lu e "  f o r  " fa i r  cons ide ra t ion ."  T h e  t r a n s fe r e e ’s g o o d  fa ith  was 
an  e le m e n t  o f  " fa i r  c o n s id e ra t io n "  as d e f in e d  in § 3 o f  the 1918  A c t , and  la ck  o f  fa i r  
c o n s id e ra t io n  w as o n e  o f  th e  e lem en t s  o f  a f r a u d u le n t  t ra n s fe r  as d e f in e d  in f o u r  
s e c t ion s  o f  tha t Ac t . T h e  t r a n s f e r e e ’s g o od  faith is i r re le v an t to a  d e te rm in a t io n  o f  
th e  a d e q u a c y  o f  the  c o n s id e ra t io n  u n d e r  the new  Act, but lack  o f  g o od  fa i th  m ay  be  
a  bas is  f o r  w ith h o ld in g  p r o t e c t i o n  o f  a  t ran s fe re e  o r  ob l igee  unde r  Sec . 3 4 .4 1 .0 7 0 ,  
infra.

( 3 )  U n l i k e  the 1918 A c t  as o r ig in a l ly  p rom u lg a te d ,  this A c t d o e s  n o t  p resc r ibe  
d i f f e r e n t  tests w hen  a t r a n s fe r  is m a d e  f o r  the pu rp o se  o f  security  an d  when  it is 
in t e n d e d  to  be  ab so lu te .  T h e  p rem is e  o f  this Act is that w hen  a t r a n s fe r  is f o r 
s e cu r i t y  o n ly ,  th e  e q uity o r  v a lu e  o f  the asset that exc e eds the am o u n t  o f  the d eb t 
se c u re d  r em a in s  av a i la b le  to  u n se c u re d  c red i to rs  and thus canno t b e  re g a rd ed  as the _ 
su b je c t  o f  a f r a u d u le n t  t r a n s fe r  m e r e ly  because  o f  the en cum b ran ce  re su lt ing  f r o m  
T n rc j th e rW is iT va lid  security  t r a n s f e r. D is p rop o r t io n  be tw een  the v a lu e  o f  the asset 
s e c r r rm g ' tn e  d eb t and  the s ize  o f  the deb t secu red  does not, in the ab sence  o f  
c i rc um s tan c e s  ind ica ting a p u rp o s e  to  h inde r ,  de lay, o r  d e f raud  c red i to rs ,  const itu te



a n  im pe rm is s ib le  h ind rance to  the e n fo r c e m e n t  o f  o t h e r  c re d i to r s ’ rights against the 
d e b to r - t r a n s f e r o r .  Cf  A S  4 5 .0 9 .3 11  ( U n i f o r m  C o m m e rc ia l  C o d e ) .

( 4 )  S u bp a ra g ra ph  ( a ) ( 2 ) ( A )  o f  th is s e c t io n  is a n  a d ap ta t io n  o f  § 5 o f  the 1 9 1 8  
A c t ,  bu t substitu tes "u n rea sonab ly  sm a l l  [a sse ts ]  in re la t io n  to  the bus iness o r  
t r a n s a c t io n "  f o r  "u n rea sonab ly  sma ll c a p i ta l . "  T h e  re fe re n c e  to  "cap ita l" in the 1 9 1 8  
A c t  is am b iguou s  in that it may r e fe r  t o  ne t w o r t h  o r  to  the p a r  va lu e  o f  s t o c k  o r  to  
th e  c o n s id e ra t io n  rece ived f o r  s tock  issued . T h e  sp ec ia l mean ings o f  "c ap ita l"  in 
co r p o r a t i o n  law  have no  re le v ance  in th e  law  o t  t rau d u len t  t ra n s fe rs . T h e  
s u b p a ra g ra p h  focuses a t ten t ion  on  w h e th e r  th e  a m o u n t  o f  a l l  the assets re ta in e d  by 
the  d e b t o r  was inadequate , ie., u n r e a s o n a b ly  sm a l l ,  in light o f  the needs  o f  the 
bu s ines s  o r  transac t ion  in which the d e b t o r  w as engaged  o r  ab ou t to engage .

( 5 )  Subsec t ion  ( b )  is a n onexc lu s iv e  c a ta lo g u e  o f  fa c to rs  a p p ro p r ia t e  f o r  
c o n s id e ra t io n  by the cou rt in d e te rm in in g  w h e th e r  the  d e b to r  had an ac tua l in ten t to  
h in d e r ,  d e lay , o r  d e f raud  one  o r  m o r e  c r e d i t o r s .  P r o o f  o f  the existence o f  any  o n e  
o r  m o r e  o f  the fac to rs  en um e ra te d  in su b se c t io n  ( b )  m ay  be re le v an t ev id ence  as to  
th e  d e b t o r ’s ac tua l intent, but does n o t  c r e a t e  a  p re s u m p t io n  that the d e b to r  has 
m a d e  a f r a u d u le n t  t ran s fe r  o r  in cu r re d  a f r a u d u le n t  o b l ig a t ion .  T h e  list o f  fa c to r s  
in c lu d e s  most o f  the badges o f  f r a u d  tha t h a v e  b e en  re cogn ized  by the c ou r ts  in 
c o n s t ru in g  and  app ly ing  the S ta tu te  o f  13 E l i z a b e t h  a n d  § 7 o f  the 1918 A c t .  P r o o f  
o f  th e  p re sence  o f  ce rta in badges in c o m b in a t io n  es tab lish es  f r a u d  conc lu s ive ly  -- i.e., 
w ith o u t  re g a rd  to  the ac tua l in tent o f  th e  p a r t i e s  -  w h en  they  concu r as p r o v id e d  in 
( a ) ( 2 )  o f  this sec tion  o r  in Sec. 3 4 .4 1 .0 4 0 .  T h e  fac t th a t a t r a n s fe r  has b een  m ad e  to  
a re la t i v e  o r  to  an  a f f i l ia ted  c o rp o ra t io n  has n o t  b e en  re g a rd e d  as a badge o f  f r a u d  
s u f f ic ie n t  to  w a r ra n t  avo idance when u n a c c om p an ie d  by any o th e r  ev idence o f  f r a u d .  
T h e  c ou r t s  have un i fo rm ly  recogn ized , h ow e v e r ,  that a t r a n s fe r  to a c lo se ly  r e la t e d  
p e r s o n  w a rran ts  c lose sc ru t iny o f  th e  o t h e r  c i rc um s tance s ,  inc lud ing the n a tu re  a n d  
e x te n t  o f  the con s id e ra t io n  exchanged . S e e  1 G .  G le n n ,  F r a u d u le n t  C onveyan ce s  a n d  
P r e f e r e n c e s  § 3 0 7  (R e v .  ed . 1 9 40 ) .  T h e  s e c o n d ,  th ird , fo u r th ,  and  fifth fa c to rs  l is ted  
a r e  a l l  ad ap ted  f r o m  the classic c a ta lo gu e  o f  b adg e s  o f  f r a u d  p ro v id ed  by L o r d  C o k e  
in T w v n e ’s Case . 3 C o k e  80b , 7 6  E n g .R e p .  8 0 9  ( S t a r  C h a m b e r  1 601 ) .  L o r d  C o k e  a l s o  
in c lu d ed  the use o f  a trust and the re c i ta t io n  in the  in s t rum en t  o f  t ran s fe r  th a t it "was 
m a d e  hones t ly , tru ly , and  bona  fide," bu t  th e  u se  o f  th e  trust is f rau du len t  o n ly  w h en  
a c c om p an ie d  by e lem en ts  o r  badges s p ec i f ie d  in this A c t ,  an d  rec ita ls  o f  "g o o d  fa i th "  
c a n  n o  lo n g e r  b e  rega rded  as s ign if icant e v id e n c e  o f  a  f r a u d u le n t  intent.

( 6 )  In  cons ide r ing  the fac to rs  l is ted  in su b se c t io n  ( b ) a cou rt  sh ou ld  e v a lu a te  
a l l  th e  re le v ant c i rcumstances invo lv ing  a c h a l le n g e d  t r a n s fe r  o r  o b l ig a t io n .JT h u s  the  
c o u r t  m ay  a p p ro p r ia te ly  take in to a c c o u n t  a l l  ind ic ia  negativ ing as w e l l as th ose  
suggest ing  'fraud , as i l lu stra ted In the fo l lo w in g  r e p o r t e d  cases:
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( a )  W h e th e r  the t ra n s fe r  o r  o b l ig a t io n  was to an  insider: S a lo m o n  v. 
K a is e r  (In re K a is e rL  7 2 2  F .2d  1574 , 1 5 8 2 - 8 3  ( 2 d  C ir .  1 9 8 3 )  ( in so lv en t  d e b t o r ’ s
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pu rch a se  o f  two re s id ences  in th e  n am e  o f  his sp ou se  and the c re a t io n  o f  a 
d u m m y  c o rp o r a t io n  f o r  the p u rp o s e  o f  c o n ce a l in g  assets h e ld  to  ev idence 
f r a u d u le n t  in ten t ) ;  B a n n e r  C o n s t ru c t i o n  C o r p .  v. A rn o ld .  1 28  S o .2d  893  
(F la .D i s t .A p p .  1 9 6 1 )  (a s s ig nm en t  by  o n e  c o rp o r a t i o n  to  a n o th e r  hav ing identi­
ca l d i re c to rs  an d  s t o c k h o ld e r s  c on s t i tu te d  a  badge  o f  f r a u d ) ;  T ra v e le rs  
In d em n i ty  C o .  v. C o rm a n e y ,  2 5 8  I ow a  2 3 7 ,  138  N .W .2 d  5 0  ( 1 9 6 5 )  ( t ra n s fe r  
be tw een  spouses sa id to  be a c i rc um s ta n c e  that sh ed  susp ic ion  o n  th e  t rans fe r  
a n d  that w ith o t h e r  c i rc um s tance s  w a r r a n t e d  a v o id a n c e ) ;  H a th ew a v  v. H a n s o n. 
2 3 0  Iow a  386 , 2 9 7  N .W .  8 2 4  ( 1 9 4 1 )  ( t r a n s f e r  f r o m  p a ren t  to  ch i ld  said to 
r e q u i re  a crit ica l e x am in a t io n  o f  s u r r o u n d in g  c ircum stances , wh ich , toge the r 
w ith  o t h e r  indicia o f  f rau d , w a r r a n t e d  a v o id a n c e ) ;  L u m pk in s  v. M cPh e e .  59  
N .M .  4 4 2 ,  2 8 6  P .2 d  2 9 9  ( 1 9 5 5 )  ( t r a n s f e r  f r o m  d a u g h te r  to m o th e r  said to be 
ind ica tive  o f  f r a u d  but t r a n s fe r  h e ld  n o t  to  be f r a u d u le n t  due  to  adequacy  o f  
c o n s id e ra t io n  an d  d e l iv e ry  o f  p o sse ss ion  by t r a n s fe r o r ) .

( b )  W h e th e r  the  t r a n s f e r o r  re ta in ed  possess ion  o r  c o n t r o l  o f  the 
p r o p e r t y  a f te r  th e  t r a n s fe r :  H a r r i s  v. S h aw . 2 2 4  A r k .  150, 2 7 2  S .W .2 d  53 
( 1 9 5 4 )  ( r e t e n t io n  o f  p r o p e r t y  by  t r a n s f e r o r  sa id  to  be  a badge  o f  f rau d  and , 
to g e th e r  with o t h e r  badges , to  w a r r a n t  a v o id an ce  o f  t r a n s fe r ) ;  S tephen s  v. 
R e e in s t e in , 8 9  A la .  5 6 1 ,  8  So . 6 8  ( 1 8 9 0 )  ( t r a n s f e r o r ’s re ten t io n  o f  c o n t r o l  and 
m an ag em en t  o f  p r o p e r t y  a n d  bus iness  a f t e r  t r a n s fe r  h e ld  m a te r ia l  in 
d e te rm in in g  t r a n s fe r  tc  be  f r a u d u le n t ) ;  A l le n  v. M a s s e y . 84  U .S .  ( 1 7  W a l l . )  351 
( 1 8 7 2 )  ( jo in t  po sse ss ion  o f  f u rn i t u r e  by t r a n s fe r o r  and  t r a n s fe re e  cons ide red  
in h o ld in g  t r a n s fe r  to  be  f r a u d u le n t ) ;  W a r n e r  v. N o r to n .  61 U .S .  ( 2 0  H ow . )  
4 4 8  ( 1 8 5 7 )  ( s u r r e n d e r  o f  p osse ss ion  by t r a n s fe r o r  d e em ed  to  n ega te  a l leg a ­
t ion s  o f  f r a u d ) .

( c )  W h e t h e r  the t r a n s fe r  o r  o b l ig a t io n  was c o n c e a le d  o r  disc losed : 
W a l t o n  v. F irs t N a t i o n a l  B a n k .  13 C o lo .  265 , 2 2  P . 4 4 0  ( 1 8 8 9 )  ( a g re em en t  
b e tw een  pa rt ie s  to  c o n c e a l  th e  t r a n s fe r  f r o m  the pub lic  said to  b e  on e  o f  the 
s t ronges t badges o f  f r a u d ) ;  W a r n e r  v. N o r t o n .  61 U .S .  ( 2 0  H o w . )  4 4 8  ( 1 8 5 7 )  
( a l th o u g h  sec recy  sa id  to  be  a  c i rc um s tan ce  f r o m  which , w hen  c o u p le d  with 
o t h e r  badges, f r a u d  m a y  be  in f e r r e d ,  t r a n s fe r  was he ld  no t to  b e  f rau du le n t  
w h en  m ad e  in g o o d  fa ith  a n d  t r a n s fe r o r  s u r r e n d e re d  p o s s e s s io n ) ;  W .T .  
R a le ig h  C o .  v. B a rn e t t .  2 5 3  A la .  4 3 3 ,  4 4  S o .2 d  5 8 5  ( 1 9 5 0 )  ( f a i l u r e  to  re co rd  
a d e ed  in i tse l f  sa id  n o t  t o  e v id en c e  f ra u d ,  a n d  t r a n s fe r  h e ld  no t to  be 
f r a u d u le n t ) .

( d )  W h e th e r ,  b e fo r e  th e  t r a n s fe r  was m ad e  o r  ob l ig a t io n  w as  incu rred , 
a c re d i to r  sued o r  th re a te n e d  to  su e  the d e b to r :  H a r r i s  v. Shaw , 2 2 4  A rk .  150, 
2 7 2  S .W .2 d  5 3  ( 1 9 5 4 )  ( t r a n s f e r  h e ld  to  be f r a u d u le n t  when cau sa l ly  connec ted  
to  p endency  o f  l i t ig a t ion  and a c c om p an ie d  by o t h e r  badges o f  f r a u d ) ;  P e rg rem  
v. Sm ith . 2 55  S .W .2 d  4 2  ( K y .A p p .  1 9 5 3 )  ( t r a n s f e r  in an t ic ip a t ion  o f  su it d e em ed  
to  be a  badge o f  f r a u d ;  t r a n s fe r  he ld  f r a u d u le n t  when a c c om p an ie d  by
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in so lv ency  o f  t r a n s fe ro r  w ho  was re la ted  t o  t r a n s fe re e ) ;  B a n k  o f  S u n  P ra i r ie  
v. H o v ip , 2 1 8  F .Supp . 7 6 9  (W .D .A r k .  1 9 6 3 )  ( a l th o u g h  th rea t o r  p end ency  o f  
l i t ig a t ion  said to be  an  ind ica to r o f  f r a u d ,  t r a n s fe r  was he ld  n o t  to be 
f r a u d u le n t  when a d eq u a te  cons ide ra t ion  a n d  g o o d  faith w e re  sh ow n ) .

( e )  W h e th e r  the t r a n s fe r  was o f  subs tan t ia l ly  a l l  the d e b t o r ’ s assets: 
W a lb r u n  v. Babb itt . 8 3  U .S .  ( 1 6  W a l l . )  5 7 7  ( 1 8 7 2 )  (sa le  by in so lv en t  re ta i l 
s h o p  ow n e r  o f  a l l  o f  his inven to ry  in a  sing le  transac t ion  he ld  to  be  f r a u d u ­
le n t ) ;  C o le  v. M e rc an t i le  T ru s t  C o .. 133 N .Y .  164, 3 0  N .E .  8 4 7  ( 1 8 9 2 )  ( t r a n s fe r  
o f  a l l  p ro p e r ty  b e fo re  p la in t i f f  cou ld  ob ta in  a ju d gm en t  he ld to b e  f r a u d u le n t ) ;  
L u m p k in s  v. M cP h e e . 5 9  N .M . 442 , 2 8 6  P .2d  2 9 9  ( 1 9 5 5 )  (a l th o u g h  t r a n s fe r  o f  
a l l  assets said to indicate f raud , t rans fe r  h e ld  no t to  be f ra u du le n t  be cau se  fu l l 
c o n s id e ra t io n  was pa id an d  t ran s fe ro r  s u r r e n d e re d  possess ion ) .

( f )  W h e th e r  the d e b to r  had ab sc ond ed : In re T h om a s .  1 99  F . 2 1 4  
(N .D .N .Y . 1 9 1 2 )  (w hen  d e b to r  co l lec ted  a l l  o f  his m oney  and p r o p e r t y  w ith the 
in ten t to abscond , f r a u d u le n t  intent was he ld  to  be shown ).

(g )  W h e th e r  the d e b to r  had r e m o v e d  o r  concea led  assets: B e n t le y  v. 
Y o u n g . 2 1 0  F. 2 02  ( S .D .N .Y . 1 9 1 4 ) ,  a f f d ,  2 2 3  F . 5 3 6  (2 d  C i r . 1 9 1 5 )  ( d e b t o r ’s 
r e m o v a l  o f  goods f r om  s to re  to concea l th e i r  w he reabou ts  an d  to  s e l l  them  
h e ld  to r e n d e r  sa le f r a u d u le n t ) ;  C io li v. K e n o u rg io s .  59  C a l .A p p .  6 9 0 ,  211  P. 
8 3 8  ( 1 9 2 2 )  ( d e b to r ’s s a le  o f  a l l  assets a n d  sh ipm en t o f  p ro ce ed s  o u t  o f  the 
c o u n t ry  he ld to be f r a u d u le n t  no tw ith stand ing  adequacy  o f  c o n s id e ra t io n ) .

( h )  W h e th e r  the v a lu e  o f  the c o n s id e ra t io n  received by the d e b t o r  was 
r e a s o n ab ly  equ iva len t t o  the va lu e  o f  the asset t ran s fe r red  o r  the am o u n t  o f  
the ob l ig a t ion  in cu rred : T o o m a v  v. G r a h a m .  151 S .W .2d  119 (M o .A p p . 1 9 4 1 )  
( a l th o u g h  m ere  in adequacy  o f  con s id e ra t io n  sa id no t to be a badge  o f  f raud , 
t r a n s fe r  he ld  to be f r a u d u le n t  when a c c om p an ie d  by badges o f  f r a u d ) ;  T exa s  
S a n d  C o .  v. Sh ie ld . 3 8 1  S .W .2 d  48  (T e x .1 9 6 4 )  ( in adequa te  c on s id e ra t io n  said 
to  be  an ind ica to r o f  f r a u d ,  and t r a n s fe r  he ld  to  be f ra u du le n t  b ecau se  o f  
in ad equ a te  c on s id e ra t ion , pendency o f  suit, fam i ly  re la t ionsh ip  o f  t r an s fe re e ,  
a n d  fact that a l l  n o n -e x em p t  p rop e r ty  w as t r a n s fe r re d ) ;  W e ip e l  v. W o o d .  3 55  
M o .  11, 194  S .W .2 d  4 0  ( 1 9 4 6 )  (a l th o ug h  inad equa te  cons ide ra t ion  sa id  to  be 
a badge  o f  f raud , t r a n s fe r  he ld  not to  b e  f ra u du le n t  when inadequacy  no t 
g ro ss  and no t a c c om pan ied  by any o t h e r  badge  fact that t r a n s fe r  was f r o m  
fa th e r  to son he ld not su ff ic ien t to es tab lish  f r a u d ) .

( i )  W h e th e r  the d e b to r  was in so lv en t o r  became inso lven t sh o r t ly  a f t e r  
the t ra n s fe r  was m ad e  o r  ob l iga tion  w as incu rred : H a r r is  v. Shaw . 2 2 4  A rk .  
150, 2 7 2  S .W .2 d  53 ( 1 9 5 4 )  ( in so lvency  o f  t r a n s fe ro r  said to  be a badge o f  
f r a u d  and t ran s fe r  h e ld  f raudu len t w hen  accom pan ied  by o th e r  badges o f  
f r a u d ) ;  B a n k  o f  Sun P ra i r ie  v. H ov ig . 2 1 8  F .Supp . 7 6 9  (W .D .A r k .  1 9 63 )
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(a l th o u g h  the in so lv ency  o f  the d e b to r  sa id to  be  a badge  o f  f r a u d ,  t r a n s fe r  
h e ld  no t f ra u du le n t  w hen  d e b to r  was shown to be so lv en t ,  a d e q u a te  c o n s id e r ­
a t io n  was pa id , a n d  g o o d  fa ith  was shown , desp ite  the p e n d en c y  o f  su it ) ;  
W a r e h e im  v. B av l is s , 149  M d .  103, 131 A . 2 7  ( 1 9 2 5 )  ( a l t h o u g h  in s o lv en c y  o f  
d e b t o r  a c kn ow ledg ed  to b e  an  ind ica to r  o f  f ra u d , t r a n s fe r  h e ld  n o t  to  be 
f r a u d u le n t  when a d e q u a te  c o n s id e ra t io n  was pa id  and  w h e th e r  d e b t o r  was 
in so lv en t  in fac t was d o u b t fu l ) .

( j )  W h e th e r  the t r a n s fe r  o c cu r re d  sh o r t ly  b e fo r e  o r  s h o r t ly  a f t e r  a 
substan t ia l d eb t was in cu r re d :  C o m m e rc e  B a n k  o f  L e b a n o n  v. H a l l a d a l e  A  
C o r p . .  6 1 8  S .W .2 d  288 ,  2 9 2  (M o .A p p . 1 9 8 1 )  (w h en  t r a n s fe r o r s  in c u r re d  
substan t ia l deb ts n e a r  in t im e to  the t ran s fe r ,  t r a n s fe r  was h e ld  t o  be 
f r a u d u le n t  due  to  in ad equ a te  con s id e ra t io n ,  c lo se  fam i ly  r e la t i o n s h ip ,  the 
d e b t o r ’ s re ten t ion  o f  po ssess ion , and  the fac t that a lm o s t  a l l  the d e b t o r s ’ p r o p ­
e r t y  was t r a n s fe r re d ) .

( 7 )  T he e f fe c t o f  the tw o t ra n s fe rs  desc r ib ed  in p a ra g ra p h  ( b ) ( l l ) ,  i f  n o t 
a v o id e d ,  m ay  be to p e rm it  a d e b t o r  and  a l ie n o r  to  d ep r iv e  the d e b to r  s u n s e c u re d  
c r e d i t o r s  o l  access~to the d e b t o r ’s assets f o r  the pu rp o se  o f  co l le c t ing  th e i r  claims. 
w h i le th e  d eb to r ,  the d e b t o r ’s a f f i l i a te  o r  ins ider , and  the l i e n o r  a r r a n g e  f o r  the 
'b e n e f ic ia l  use o r  d isp os i t ion  o f  th e  assets in acco rd an ce  w ith th e i r  in te res ts . T h e  k ind  
' n f  d isp o s i t io n  sought to be  r e a ch ed  h e re  is exem p li t ied  by that fo u n d  in N o r t h e r n  
P a c i f ic  C o .  v. B ovd , 2 2 8  U .S .  4 8 2  ( 1 9 1 3 ) ,  the lead ing  case in es tab lish ing  the  a b s o lu te  
p r i o r i t y  d o c t r in e  in r e o rg a n iz a t io n  law. T h e r e  the c ou rt  h e ld  that a r e o rg a n i z a t i o n  
w h e r e b y  the secu red  c red i to rs  a n d  the m an ag em en t -ow n e rs  re ta in ed  th e i r  e c o n o m ic  
in te re s ts  in a ra i l r o a d  th rough  a f o r e c lo s u r e  tha t cut o f f  c la im s o f  u n secu re d  c re d i t o r s  
a g a in s t  its assets was in e f fe c t  a f r a u d u le n t  d isp os i t ion  ( id. at 5 0 2 - 0 5 ) .  S e e  F r a n k ,  
S o m e  R e a l i s t i c  R e f le c t i o n s  o n  S o m e  A spec ts  o f  C o rp o r a t e  R e o r g a n i z a t i o n ,  19 
V a . L R e v .  5 41 ,  6 9 3  ( 1 9 3 3 ) .  F o r  cases in wh ich an an a lo g ou s  in ju ry  to  u n se c u re d  
c r e d i t o r s  was in f lic ted by a l i e n o r  and  a d e b to r ,  see J a ck son  v. S ta r  S p r i n k l e r  C o rp .  
o f  F l o r i d a ,  5 75  F .2d  1223 , 1 2 3 1 - 3 4  ( 8 th  C ir .  1 9 7 8 ) ;  H e a th  v. H e lm ic k .  1 73  F . 2 d  157, 
1 6 1 - 6 2  ( 9 t h  C i r . 1 9 4 9 ) ;  T o n e r  v. Nuss . 2 3 4  F .S .  4 5 7 ,  4 6 1 - 6 2  ( E .D . P a . 1 9 6 4 ) ;  a n d  see  In 
re S p o t le s s  T a v e rn  C o . .  Inc . , 4  F .S u p p .  7 5 2 ,  7 5 3 ,  7 5 5  ( D .M d .1 9 3 3 ) .

( 8 )  N o th ing  in sub sec t ion  f b )  is in tended  to a f fe c t  the a p p l ic a t io n  o f  
A S  4 5 .0 2 . 4 0 2 (b ) ,  A S  4 5 .0 9 .2 0 5 ,  o r  4 5 .0 9 .3 0 1 ,  o r  f o rm e r  A S  4 5 .0 6 .1 0 5  ( U n i f o r m  
C o m m e r c i a l  C o d e ) .  A S  4 5 . 0 2 . 4 0 2 (b )  re cogn ize s  the g en e ra l ly  p re v a i l in g  r u le  tha t 
r e t e n t i o n  o f  possess ion o f  g o od s  bv a  s e l le r  m ay  be f ra u du le n t ,  bu t l im i ts  th e 
a p p l i c a t io n  o f  the ru le  by  negat ing  any  im pu ta t io n  o f  f r a u d  f r o m  " r e t e n t io n  o f  
p o s s e s s io n  in g ood  ia itn  and  c u r r e n t  c ou rs e  o f  t rade  by a m e rch an t  s e l l e r  f o r  a  
c o m m e rc ia l l y  re a son ab le  t im e a f t e r  a sa le  o r  id en t i f ica t ion ."  A S  4 5 .0 9 .2 0 5  exp lic i t ly  
n eg a te s  an y  im pu ta t ion  o f  f raud  f r o m  the g ran t  o f  l ib e r ty  by a secu red  c r e d i t o r  to  a 
cf e b t o r  t o  use, com m ing le , o r  d isp o se  o f  p e r s o n a l  p r o p e r t y  c o l la te ra l  o r  to  a c c o u n t f o r  
its p r o c e e d s .  T h e  sec t ion  re cogn ize s  th e t it d o e s  no t r e la x  p reva i l ing  r e q u i r e m en t s
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f o r  d e l iv e ry  o f  possess ion  by a p le d g o r .  M o r e o v e r ,  the section does no t m itigate the 
g e n e r a l  r e q u i r em en t  o f  A S  4 5 . 0 9 . 3 0 1 f a ’l f 2 )_ th a t  a nonDossessorv_securitv in te rest in 
p e r s o n a l  p r o p e r t y  must be  p e r f e c t e d  to  b e  e f fec t ive  against a levy ing c re d i to r .  
F in a l l y ,  l ik e  the 1 918  Ac t , th is A c t d o e s  n o t  p re -em p t the statutes g ove rn in g  bulfc 
t r a n s fe r s ,  such as f o rm e r  A S  4 5 .0 6  o f  the U n i f o rm  C om m e rc ia l C o d e .  C om p l ia n c e  
w ith  the  c ited sections o f  the U n i f o rm  C o m m e rc ia l  C od e  does not, h ow eve r ,  insu la te 
a t r a n s fe r  o r  o b l ig a t io n  f r o m  a v o id a n c e .  T h u s  a sa le by an inso lvent dehtnr f o r  Ipss 
th a n  a r e a s o n ab ly  e q u iv a le n t  v a lu e  w o u ld  b e  v o id ab le  unde r this Act no tw ith stand ing  
c o m p l ia n c e  w ith the U n i f o rm  C o m m e rc ia l  C o d e .

S e c  3 4 .4 1 .0 4 0 .  T h is  se c t ion  d e sc r ib e s  the trans fe rs  that a re  f r a u d u le n t  as to 
c r e d i t o r s  whose  c la im s a r o s e  b e f o r e  the  t r a n s fe r  was m ade o r  ob l iga t ion  was incu rred  
b y  th e  d e b to r .

OFFICIAL COMMENTARY

( 1 )  Subsec t ion  ( a )  is d e r iv e d  f r o m  § 4  o f  the 1918 Act. It a d h e re s  to the 
l im i t a t io n  o f  the p ro te c t io n  o f  tha t se c t ion  to  a c red i to r  who ex tended cred it b e fo re  
th e  t r a n s fe r  o r  ob l ig a t io n  d e sc r ib ed . A s p o in te d  ou t in com m en t ( 2 )  accom pany ing  
S e c .  3 4 .4 1 .0 3 0 ,  this A c t subst itu te s  " r e a s on a b ly  equ iva len t va lue" f o r  " fa i r  c o n ­
s id e ra t io n . "

( 2 )  Subsec t ion  ( b )  re n d e rs  a p r e f e r e n t i a l  t ran s fe r  -- Le., a t r a n s fe r  by an 
in s o lv e n t  d e b to r  f o r  o r  o n  ac cou n t  o f  an  an te c ed en t  deb t -- to an ins ide r v u ln e rab le  
as a  f r a u d u le n t  t r a n s fe r  w hen  the in s id e r  h ad  re a son ab le  cause to h e l ieve  that the 

•'deTno r was in so lven t .  T his sub se c t ion  a d op ts  f o r  gene ra l app lica t ion  the ru le  o f  such 
ca se s  as Jackson  S o u n d  S tud io s .  Inc . v . T ra v is .  4 7 3  F .2d  5 0 3  (5 th  C ir .  1 9 7 3 )  (secu ri ty  
t r a n s f e r  o f  c o rp o r a t i o n ’s e q u ip m en t  t o  c o rp o r a t e  p r in c ip a l ’s m o th e r  p e r fe c ted  on  eve 
o f  b a n k ru p tc y  o f  c o rp o r a t io n  h e ld  to  be  f r a u d u le n t ) ;  In re L am ie  C hem ic a l C o . .  2 9 6  
F .  2 4  ( 4 t h  C i r  1 9 2 4 ) ( c o r p o r a t e  p r e f e r e n c e  t o  c o rp o ra t e  o f f ice rs  and  d i re c to rs  he ld  
v o id a b le  by  re ce iv e r  w hen  c o r p o r a t i o n  was in so lv en t o r  near ly  so and d i re c to rs  had 
a l r e a d y  vo ted  f o r  l iq u id a t io n ) ;  S t u a r t  v. L a r s o n .  2 9 8  F . 2 2 3  (8 th  C i r  1 9 24 ) ,  no ted  3 8  
H a r v . U R e v .  521  ( 1 9 2 5 )  ( c o r p o r a t e  p r e f e r e n c e  to  d i re c to r heid v o id a b le ) .  S ee  
g e n e r a l l y  2  G .  G le n n ,  F r a u d u le n t  C on v e y a n c e s  an d  P re fe rence s  3 8 6  (R e v .  ed  1 940 ) .  
S u b s e c t io n  ( b )  o v e r ru le s  such cases as E p s te in  v. G o ld s te in .  107 F .2d  7 5 5 ,  7 5 7  ( 2 d  
C i r .  1 9 3 9 )  ( t r a n s fe r  by in so lv en t hu sb and  to  w ife  to  secu re  his debt to  h e r  susta ined 
ag a in s t  a t tack  by h u sb a n d ’s t r u s t e e ) ;  H a r t f o r d  A cc iden t &  Indemnity  C o .  v. J irasek . 
2 5 4  M ic h . 131, 139 , 2 3 5  N .W .  8 3 6 ,  8 3 9  ( 1 9 3 1 )  (m o r tg ag e  given by d e b to r  to his 
b r o t h e r  to  secu re  an  a n te c ed en t  d e b t  ow ed  the  b r o th e r  ustained as n o t  f ra u d u le n t ) .

( 3 )  Subsec t ion  ( b )  d o e s  no t ex tend  as fa r  as § 8 ( a )  o f  the 1 9 18  A c t and § 
5 4 8 ( b )  o f  the B a n k ru p tc y  C o d e  in re n d e r in g  v o id a b le  a t rans fe r o r  ob l ig a t ion  incu rred  
b y  a n  inso lven t p a r tn e rs h ip  to  a p a r tn e r ,  w h o  is an  ins ider o f  the p a r tn e rsh ip . T h e 
t r a n s f e r  to the p a r tn e r  is no t v u ln e r a b le  to a v o id an ce  unde r subsection (b j j fu n le s s lh e ^ )



^    K "  '  ^
t r a n s f e r  was f o r  an  an teceden t q eb t a n d  the p a r tn e r  had re a s o n ab le  cause to  b e l ie v e  
t h a t the p a r tn e rsh ip  was inso lven t . T h e  c ited  p rov is ion s o f  the 1918  A ct an d  the 
B a n k ru p tc y  Act m ak e  any t ra n s fe r  by a rT in so lven t pa rtn e rsh ip  to a p a r tn e r  v o id ab le .  
A v o i d a n ce o f  the p a rtn e rsh ip  t r a n s fe r  w i th ou t  re fe re n c e  to  the p a r tn e r ’s s ta te  o f  m ind  
a n d  the n a tu re  o f  the c ons ide ra t ion  ex ch ang ed  w ou ld  be undu ly ha rsh  t r e a tm en t  o f  
th e  c red ito rs  o f  the p a r tn e r  and undu ly  fa v o r a b le  to the c red ito rs  o f  the p a r tn e rs h ip .Sec 34.41.050. Th is  sec t ion  d e f in e s  the m om en ts  in t ime at wh ich w hen  a 
c la im  f o r  r e l i e f  o r  c a use o f  ac t ion  to  a v o id  a t ran s te r  o r  ob l ig a t ion  arises .

OFFICIAL COMMENTARY

( 1 )  O n e  o f  the uncerta in t ies in the law  gove rn ing  the avo idance  o f  f r a u d u le n t  
t r a n s fe r s  and  ob liga t ions is the d i f f ic u l ty  o f  d e te rm in in g  when the c la im  f o r  r e l i e f  o r  
c au se  o f  ac t ion  arises. Th is  section  c la r i f ie s  this po in t in time. F o r  t ra n s fe rs  o f  r e a l  
e s ta te , p a rag rap h  ( 1 )  fixes the t ime as the d a te  o f  pe r fec t ion  aga ins t a g o o d  fa i th  
p u rc h a s e r  f r om  the t ran s fe ro r .  F o r  t r an s fe rs  o f  Fixtures and assets cons t itu t ing  
p e rso n a lty ,  the t ime is fixed unde r p a ra g ra p h  ( 1 )  as the da te  o f  p e r fe c t io n  aga inst a 
ju d ic ia l  l ien c re d i to r  not assert ing righ ts u n d e r  this Act. P e r fe c t io n  typ ica l ly  is e f ­
fe c ted  by no tice - fi l ing , re c o rd a t io n ,  o r  d e l iv e ry  o f  unequ ivoca l po ssess ion . S e e  
A S  4 5 .0 9 .3 0 2 ,  4 5 .0 9 .3 0 4 ,  and  4 5 .0 9 .3 0 5  (secu r i ty  in te res t in p e r s o n a l  p r o p e r t y  
p e r fe c te d  by notice- fi l ing o r  d e l iv e ry  o f  possess ion  to t r a n s fe re e ) ;  4 A m e r i c a n  L aw  
o f  P r o p e r t y  §§ 17 .1 0 -1 7 .1 2  ( 1 9 5 2 )  ( r e c o rd a t i o n  o f  t ran s fe r  o r  d e l iv e ry  o f  possess ion  
to  g ran tee  re qu i re d  fo r  p e r fe c t io n  against b o n a  f ide pu rchase r f r o m  g r a n t o r ) .  T h e  
p ro v is io n  f o r  po s tp on ing  the t im e a t ra n s fe r  is m ade until its p e r fe c t io n  is an  
a d ap ta t io n  o f  § 5 4 8 ( d ) ( 1 )  o f  the B a n k ru p tc y  C od e .  W h e n  no  s teps a r e  ta k en  to  
p e r fe c t  a t ran s fe r  that ap p l ic ab le  law p e rm its  to  be  pe r fec ted , the t r a n s fe r  is d e em ed  
by p a rag rap h  ( 2 )  to  be p e r fe c ted  im m ed ia te ly  b e fo re  the filing o f  an  a c t ion  to  a v o id  
it; w ithou t such a p rov is ion  to c o v e r  th a t even tua li ty , an unpe r fe c ted  t r a n s fe r  w ou ld  
a rg u ab ly  be im m une  to a t tack . S o m e  t ran s fe rs  -- e.g., an ass ignm en t o f  a  b a n k  
accoun t , c re a t io n  o f  a security in te re s t  in m oney , o r  execu tion  o f  a m a r i t a l  o r  p r e ­
m a r i t a l  ag re em en t  f o r  the d isp os i t ion  o f  p r o p e r t y  owned  by the p a r t ie s  to  th e  a g re e ­
m en t  -- m ay not be  am en ab le  to  p e r fe c t io n  as against a  b o n a  f id e  p u rc h a s e r  o r  
ju d ic ia l  lien c red i to r .  W h e n  a t r a n s fe r  is no t pe r fec t ib le  as p rov id ed  in p a r a g ra p h  ( 1 ) ,  
th e  t ran s fe r  occurs f o r  the p u rp o se  o f  this A c t  when the t r a n s fe ro r  e f fe c t iv e ly  pa r ts  
w ith  an  in te res t in the asset as p ro v id e d  in A S  4 5 .4 1 .1 1 0 (1 2 ) ,  infra.

( 2 )  P a ra g ra p h  ( 4 )  re qu ire s  the t r a n s fe r o r  to have rights in the asset t r a n s fe r r e d  
b e fo r e  the t ra n s fe r  is m ade  f o r  the p u rp o s e  o f  this section . T h is  p r o v i s io n  m ak e s  
c le a r  that its p u rp o se  may not be c i rc um ven ted  by notice - fi l ing  o r  r e c o rd a t io n  o f  a 
d o cum en t  ev idenc ing an in te res t in an asset to be acqu ired  in the  fu tu re .  C /. 
B an k ru p tc y  C o d e  § 5 4 7 ( e ) ;  A S  4 5 .0 9 . 2 0 3 ( a ) ( 3 ) .

Page 16 ^
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( 3 )  P a r a g ra p h  ( 5 )  is new. It is in te nd ed  to re so lv e  u n c e r ta in ty  a r is ing f rom  
R u b in  v. M an u fa c tu re r s  H a n o v e r  T ru s t  C o . .  6 6 1  F .2d  979 ,  9 8 9 - 9 1 ,  9 9 7  ( 2 d  C ir .  1 981 ) ,  
i n s o f a r  as that case ho lds that an ob l ig a t io n  o f  gua ran ty  m a y  be  d e em e d  to be 
in c u r re d  when advance s  c o ve red  by the  g u a ra n ty  a re  m ad e  r a t h e r  than  when the 
g u a ra n t y  first b e c am e  e f fe c t ive  b e tw een  the parties . C o m p a r e  R o sen b e rg ,  
I n t e r c o rp o r a t e  G u a ra n t ie s  and the L aw  o f  F r a u d u le n t  C on v e y a n c e s :  L e n d e r  B ew a re , 
125  U . P a . L R e v .  2 3 5 ,  2 5 6 -5 7  ( 1 9 7 6 ) .

A n  o b l ig a t io n  may be av o id ed  as f r a u d u le n t  u nde r th is A c t  i f  it is incu rred  
u n d e r  the c ircum stances spec i f ied  in A S  3 4 . 4 1 . 0 3 0 ( a )  o r  3 4 . 4 1 . 0 4 0 ( a ) .  T h e  d e b to r  
m a y  re ce ive  re a s o n a b ly  equ iva len t v a lu e  in exchange  f o r  an  o b l ig a t io n  in cu r re d  even 
th o u g h  the b en e f i t  to  the d e b to r  is ind irec t . S e e  R ub in  v. M a n u fa c tu r e r s  H a n o v e r  
T r u s t  C o . .  661  F .2 d  at 9 9 1 -9 2 ;  W i l l i am s  v. T w in  C ity  C o . .  2 5 1  F .2 d  6 7 8 ,  6 8 1  ( 9 th  C ir .  
1 9 5 8 ) ;  R o s e n b e rg ,  supra at 2 4 3 -4 6 .

Sec. 3 4 .4 1 .0 6 0 .  Th is  sec tion  sets o u t  the rem ed ie s  a v a i la b le  to  c red i to rs .  T h e  
l is t ing  is no t exc lus ive .

OFFICIAL COMMENTARY

( 1 )  T h is  sec t ion  is d e r ived  f r om  §§ 9  a n d  10 o f  the 1 9 1S  A c t .  S e c t ion  9  o f  that 
A c t  spec i f ied  the rem ed ie s  o f  c red i to rs  w h o se  c la im s h a v e  m a tu re d ,  an d  § 10 
e n u m e ra t e d  the  rem ed ie s  av a i la b le  to  c r e d i t o r s  whose c la im s h ave  no t m a t u r e d . A  
c r e d i t o r  h o ld in g an  unm a tu red  c la im  m ay  be den ied  the right to  re ce iv e  p a ym en t  f o r  
th e  p ro ce ed s  o T IT s a le  on  execution ( u n t i l / th e  c la im  has m a tu re d ,  bu t th e  p roceed s  
m a y  be  d e p o s i ted  in cou rt  o r  in an in fe re s t -b e a r in g  accoun t p e nd in g  the m a tu r i ty  o f  
th e  cr e d i t o r ’s c la im . T h e  rem ed ie s  sp ec i f ied  in this section  a r e  n o t  exc lus ive .

( 2 )  T h e  ava i lab i l i ty  o f  an  a t ta c hm en t  o r  o th e r  p ro v is io n a l  r e m e d y  has been  
re s t r ic ted  by am endm en ts  o f  sta tu tes a n d  ru le s  o f  p ro c e d u re  to  re f le c t  v iews o f  the 
U n i t e d  States S u p r em e  C o u r t  exp re ssed  in Sn iadach  v. F am i ly  F in a n c e  C o rp .  o f  B ay  
V iew . 3 9 5  U .S .  3 3 7  ( 1 9 6 9 ) ,  and  its p ro g e n y .  Th is  ju d ic ia l  d e v e lo p m e n t  an d  the 
p r o c e d u ra l  changes that f o l low ed  in its w a k e  d o  not p re c lu d e  re s o r t  to  a t ta chm en t 
b y  a  c red i to r  in seek ing  av o id an ce  o f  a  f r a u d u le n t  t ran s fe r  o r  o b l ig a t io n .  S ee , e.g., 
B r i t t o n  v. H o w a rd  Sav . i3 an k .  7 2 7  F .2d  3 1 5 ,  3 1 7 - 2 0  (3 d  C ir .  1 9 8 4 ) ;  C o m p u t e r  Sc iences 
C o r p .  v . S c i -T e k  Inc.. 3 6 7  A .2 d  6 5 8 ,  6 6 1  ( D e l .  Supe r .  1 9 7 6 ) ;  G r e a t  L a k e s  C a rb o n  
C o r p .  v. F o n t a n a . 5 4  A .D .2 d  5 4 8 ,  3 8 7  N .Y .S . 2 d  115 (1s t D e p ’ t 1 9 7 6 ) .  P a ra g ra p h
( a ) ( 2 )  con t inues  the a u th o r i z a t io n  f o r  the use  o f  a t tachm en t c o n ta in ed  in § 9 ( b )  o f  
th e  1 9 1 8  Act, o r  o f  a s im i la r  p ro v is io n a l  r em ed y ,  when the s t a te ’s p r o c e d u re  p rov ide s  
th e r e f o r ,  sub jec t to  the const ra in ts  im p o se d  by  the due p ro ce ss  c lau ses  o f  the  U n i t e d  
S ta te s  and  sta te  const itu tions .

( 3 )  Subsec t ion s  ( a )  and  ( b )  o f  § 10 o f  the 1918 Act a u th o r i z e d  th e  cou rt ,  in 
a n  ac t ion  on  a f r a u d u le n t  t ra n s fe r  o r  o b l ig a t ion ,  to re s t ra in  th e  d e fe n d a n t  f r om



January 21, 1994
Page 18

d i s p o s in g  o f  the d e fe n d a n t ’s p r o p e r ty ,  to  ap po in t  a rece ive r to  ta ke  cha rg e  o f  the 
p r o p e r t y ,  o r  to  m ak e  any o r d e r  th e  c ircum stances may requ ire . S ec t ion  10, h ow eve r ,  
a p p l i e d  on ly  to  a c red i to r  w hose  c la im  was unm atu red . T h e re  is n o  re a s o n  to  restr ic t 
t h e  a v a i la b i l i ty  o f  these rem ed ie s  to such a c red i to r ,  and the cou r ts  have no t so  
re s t r ic t e d  th em . See , e.g., L ip s k e v  v. V o lo s h e n ,  155 Md. 139, 143*45 , 141 A t l .  4 0 2 , 
4 0 4 - 0 5 (  1 9 2 8 )  ( ju d g m en t  c r e d i t o r  g ran ted  in junct ion  against d ispos it ion  o f  p r o p e r t y  by 
t r a n s f e r e e ,  bu t a p p o in tm en t  o f  re c e iv e r  d en ied  f o r  lack o f  su ff ic ien t show ing o f  need  
f o r  such  r e l i e f ) ;  M a tthew s v. Schu she im . 3 6  M isc .2d  918 , 9 2 2 -2 3 ,  2 3 5  N .Y .S .2 d  973 , 
9 7 6 - 7 7 ,  9 9 1 - 9 2  (S u p .C t .  1 9 6 2 )  ( in ju n c t io n  and  appo in tm en t o f  re c e iv e r  g ran ted  to 
h o ld e r  o f  c la im s f o r  f ra u d , b re a ch  o f  con trac t ,  and a l im ony  a r re a rag e s ,  w h e th e r  
c r e d i t o r ’s c la im  was m a tu re  sa id  to be  im m a te r ia l ) ;  O l ip h an t v. M o o r e .  155 T enn .  
3 5 9 ,  3 6 2 - 6 3 ,  2 9 3  S .W .  5 4 1 ,  5 4 2  ( 1 9 2 7 )  ( t o r t  c red i to r  g ran ted  in junc t ion  re s tra in ing  
a l l e g e d  to r t  fe a so r 's  d ispos it ion  o f  p r o p e r t y ) .

( 4 )  A s  u n d e r  the 1 9 18  A c t , a c re d i to r  is not requ ired  to ob ta in  a  ju d gm en t  
ag a in s t  the d e b to r - t r a n s f e r o r  o r  to  have a m a tu red  claim in o r d e r  to  p ro c e e d  un de r  
s u b s e c t io n  ( a ) .  S e e  Sec. 3 4 .4 1 . 1 1 0 ( 3 )  &  ( 4 ) ,  infra', Am e r ic an  Su re ty  C o .  v. C o n n e r .  
2 5 1  N .Y .  1, 166  N .E .  783 , 6 5  A . L . R .  2 4 4  ( 1 9 2 9 ) ;  I G .  G len n , F ra u d u le n t  C onv eyan ce s  
a n d  P r e f e r e n c e s  129 (R e v .e d .  1 9 40 ) .

( 5 )  T he p rov is ion  in subsec tion  f b l  f o r  a c red ito r  to levy execu tion  on _ a  
f r a u d u le n t ly  t r a n s fe r re d  asset c o n t in ues the ava i lab i l i ty  o f  a rem edy  p ro v id ed  in § 9 ( b 1 
)f~ the 1 9 1 8  A c t . S ee  e.g.. U p la n d  v. B u rn s  L b r .  C o . .  156 M inn . 238 . 1 94  N .W .  6 3 6  
1 9 2 3 ) ;  M o n t a n a  A ss ’ n o f  C re d i t  M an a g em en t  v. H e rge rt ,  181 M on t .  4 4 2 ,  4 4 9 ,  4 5 3 ,

5 ^ 3  P .2 d  1059 , 1063 , 1065 ( 1 9 7 9 ) ;  C o rb e t t  v. H un te r .  2 9 2  P a .S upe r .  123 , 128, 4 3 6  
A . 2 d  1036 , 1038  ( 1 9 8 1 ) ;  see a ls o  A m e r ic a n  S u re ty  C o .  v. C on n e r .  2 5 1  N .Y .  1, 6, 166 
N . E .  7 8 3 ,  784 , 6 5  A .L .R .  2 4 4 ,  2 4 7  ( 1 9 2 9 )  ( " I n  such circumstances he [ the  c red i to r ]  
m ig h t  f in d  it necessary  to  in d em n i fy  the s h e r i f f  and , when the se izu re  was e r ro n e o u s ,  
a s s u m e d  the r isk  o f  e r r o r " ) ;  M cL au g h l in ,  A p p l ic a t io n  o f  the U n i f o rm  F ra u d u le n t  
C o n v e y a n c e  A c t , 4 6  H a r v . i l  R e v .  4 0 4 ,  4 4 1 - 4 2  ( 1 9 3 3 ) .

( 6 )  T he rem ed ie s  sp ec i f ied  jn this^sec t ion . l ik e  those en um e ra ted  in §§ 9  and  
1 0  o f  th e  1 918  A c t , a r e ^ u m u la t i y e T IL in d  v. O .  N . Johnson  C o . ,  2 0 4  M inn . 30 , 40 , 2 8 2

6 6 1 ,  6 6 7 ,  1 19  A .U R 7 9 4 t T (T 9 3 9 )  ( U n i f o rm  F raudu le n t  C onveyance  A c t  he ld  n o t  
t o  im p a i r  o r  l im it ava i lab i l i ty  o f  the "o ld  p ract ice" o f  ob ta in ing ju d g m en t  and  
e x e c u t i o n  re tu rn e d  unsat is f ied b e fo r e  p ro c e e d in g  in equity to  set aside a  t r a n s fe r ) ;  
C o n e m a u g h  I r o n  W o rk s  C o .  v. D e l a n o  C o a l  C o . .  Inc.. 2 9 8  Pa . 182, 186, 148  A- 94 , 
9 5  ( 1 9 2 9 )  ( U n i f o rm  F ra u d u le n t  C on v e y a n c e  A c t he ld  to give an "add it iona l o p t io n a l  
r e m e d y "  and  n o t  to "d ep r iv e  a c r e d i to r  o f  th e  right, as fo rm e r ly ,  to  w o rk  o u t  his 
r e m e d y  at law " ) ;  1 G .  G le n n ,  F r a u d u le n t  C onv eyan ce s  and P re fe rence s  120, 130, 150  
( R e v . e d .  1 940 ) .

S e c  3 4 .4 1 .0 7 0 .  T h is  sec t ion  sets o u t  th e  de fenses ava i lab le  to, the p o ten t ia l  
l ia b i l i t y  o f ,  and  p ro tec t ion s  a v a i la b le  f o r ,  a t ran s fe re e .
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( 1 )  Sub sec t ion  ( a )  s ta tes the ru le  that app lie s  w hen  the  t r a n s fe r e e  e s tab li sh e s  
a c om p le te  d e fe n se  to the ac t ion  f o r  a vo id an ce  based o n  Sec . 3 4 . 4 1 . 0 3 0 ( a ) ( 1 ) .  T h e  
subsec t ion  is an  a d a p ta t i o n  o f  the excep tion  stated in § 9  o f  th e  1 9 18  A c t .  T h e  
pe rso n  w ho  invokes  this d e fe n se  ca rr ie s  the bu rden  o f  e s tab lish ing  g o o d  fa i th  a n d  the 
r e a s o n ab le  eq u iv a le n ce  o f  the c on s id e ra t io n  exchanged . C h o r o s t  v . G r a n d  R a p id s  
F a c to ry  S h ow ro om s .  Inc.. 7 7  F .S u pp . 2 7 6 ,  2 8 0  (D .N .J .  1 9 4 8 ) ,  a f fd  1 72  F .2 d  3 2 7 ,  3 2 9  
(3 d  C i r .  1 9 49 ) .

( 2 )  Subsec t ion  ( b )  is d e r iv ed  f r o m  § 5 5 0 ( a )  o f  the B a n k ru p t c y  C o d e .  T h e  
va lu e  o f  the asset t r a n s fe r re d  is l im ited  to  the va lu e  o f  the le v ia b le  in te re s t  o f  th e  
t r a n s fe ro r ,  exc lus ive o f  any  in te res t e n cum be red  by a v a l id  l ien . S e e  Sec . 3 4 .4 1 . -  
1 1 0 (2 ) ,  infra.

T h e  re q u i r em en t  o f  § 5 5 0 ( b ) ( 1 )  o f  the B a n k ru p tc y  C o d e  th a t  a  t r a n s fe r e e  b e  
"w ithou t k n ow ledge  o f  the v o id ab i l i ty  o f  the t ran s fe r"  in o r d e r  to  be  p r o te c te d  has 
b een  om it te d  as in a p p ro p r ia t e .  K n ow le d g e  o f  the facts r e n d e r in g  th e  t r a n s fe r  
vo id ab le  w ou ld  be inconsisten t with the g o od  fa ith  that is r e q u i r e d  o f  a  p r o te c te d  
t ran s fe re e .  K n ow le d g e  o f  th e  vo id ab i l i ty  o f  a t ran s fe r  w o u ld  s e em  to  in v o lv e  a le g a l  
conc lu s ion . D e te rm in a t io n  o f  the v o id ab i l i ty  o f  the t r a n s fe r  o u gh t  n o t  to  r e q u i r e  the 
cou r t  to  inqu ire  in to  the leg a l soph is t ica t ion  o f  the t r a n s fe re e .

( 3 )  Subsec t ion  ( c )  is new. T h e  m easu re  o f  the r e c o v e ry  o f  a d e f r a u d e d  
c red i to r  against a f r a u d u le n t  t ra n s fe re e  is usua l ly  l im ited  to  the  v a lu e  o f  th e  asse t 
t r a n s fe r re d  at the t ime o f  the t ran s fe r .  See , e.g., U n i t e d  S ta te s  v. F e tn o n .  6 4 0  F . 2 d  
609 , 611  ( 5 th  C i r .  1 9 8 1 ) ;  H a m i l t o n  N a t ' l  B a n k  o f  B o s to n  v. H a ls t e a d .  1 3 4  N .Y .  5 2 0 ,  
31 N .E .  9 0 0  ( 1 8 9 2 ) ;  cf. B u f fu m  v. P e te r  B a rc e lo u x  C o . .  2 8 9  U .S .  2 2 7  ( 1 9 3 2 )  
( t r a n s f e r e e ’s o b je c t io n  to  t r ia l c o u r t ’s aw a rd  o f  h ighest v a lu e  o f  asset b e tw e en  the  
da te  o f  the t r a n s fe r  and  the da te  o f  th e  de c re e  o f  a v o id an c e  re je c te d  b e c au se  a n  
aw a rd  m ea su red  by v a lu e  as o f  t ime o f  th e  t ra n s fe r  p lu s in te re s t  f r o m  that d a te  w o u ld  
have b e en  la rg e r ) .  T h e  p rem ise  o f  subsec t ion  ( c )  is tha t ch anges  in v a lu e  o f  the asse t 
t r a n s fe r re d  that o c c u r  a f te r  the t r a n s fe r  sh ou ld  o rd in a r i ly  n o t  a f fe c t  th e  a m o u n t  o f  th e  
c r e d i t o r ’s re cove ry . C ircum stances  m ay  re q u i re  a d e p a r tu r e  f r o m  tha t m e a su r e  o f  the 
re cove ry , h ow eve r ,  as the cases dec ided  un de r  the 1 9 1 8  A c t  a n d  o t h e r  law s d e r iv e d  
f r o m  the S ta tu te  o f  13 E l i z a b e th  i l lu s t ra te .  T hu s , i f  the v a lu e  o f  the asset a t  th e  t im e  
o f  levy  and  sa le  to  e n fo rc e  the ju d gm en t  o f  the c r e d i t o r  has b e en  e n h an c e d  by 
im p ro v em en ts  o f  the asset t r a n s fe r re d  o r  d ischarge o f  l ien s  o n  the p r o p e r t y ,  a g o o d  
fa ith  t ra n s fe re e  sh ou ld  be  re im bu rs ed  f o r  the ou t la y  f o r  such  a p u rp o s e  t o  th e  ex ten t  
the sa le  p ro ce ed s  w e re  inc reased  th e reby . S e e  B a n k ru p tc y  C o d e  § 5 5 0 ( d ) ;  J a n s o n  
v. S ch ie r .  375  A .2 d  1 1 5 9 ,1 1 6 0  (N .H .  1 9 7 7 ) ,  A n n o .  8 A . L R .  5 2 7  ( 1 9 2 0 ) .  I f  th e  v a lu e  
o f  the asset has b een  d im in ished  by se ve ran ce  and  d isp o s i t ion  o f  t im b e r  o r  m in e r a ls  
o r  Fixtures, the t ra n s fe re e  sh ou ld  be l ia b le  f o r  the am o u n t  o f  th e  re su lt ing  re d u c t io n .  
S e e  D a m a z o  v. W ah b v .  2 6 9  M d . 252 , 2 5 7 ,  3 05  A .2 d  138, 1 4 2  ( 1 9 7 3 ) .  I f  the t r a n s fe r e e
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h a s  c o l le c te d  ren ts , ha rve s ted  c ro p s ,  o r  d e r iv e d  o t h e r  in com e  f rom  the use o r  
o c c u p a n c y  o f  th e  asset a f t e r  th e  t r a n s fe r ,  the l iab i lity  o f  th e  t ran s fe ree  sh ou ld  be  
l im i t e d  in a n y  ev en t  to  the net in c om e  a f t e r  d educ t ion  o f  the expense in cu r red  in 
e a rn in g  the in c om e .  A n n o . ,  6 0  A . L . R . 2 d  5 9 3  ( 1 9 5 8 ) .  O n  the  o th e r  hand, ad ju s tm en t 
f o r  th e  e q u i t ie s  d o e s  not w a r ra n t  an  aw a rd  to  the c r e d i to r  o f  con sequen t ia l d am age s  
a l l e g e d  to  a c c ru e  f r o m  m ism an a g em en t  o f  the asset a f t e r  th e  trans fe r .

( 4 )  S u b se c t io n  ( d )  is an  a d a p t io n  o f  § 5 4 8 ( c )  o f  the B an k rup tc y  C od e .  A n  
in s id e r  w h o  re ce iv e s  p r o p e r ty  o r  a n  o b l ig a t i o n  f r om  an  in so lv en t  d eb to r  as secu r ity  
f o r  o r  in sa t is fa c t io n  o f  an  a n te c ed en t  d e b t  o f  the t r a n s fe r o r  o r  o b l ig o r  is no t a g o o d  
fa i t h  t r a n s fe r e e  o r  ob l ig e e  i f  the in s id e r  has r e a s o n a b le  c ause  to  be lieve that the 
d e b t o r  w as  in so lv en t  at the t im e  th e  t r a n s fe r  was m ad e  o r  the ob l ig a t ion  was 
in c u r re d .

( 5 )  P a r a g r a p h  ( e ) ( 1 )  re je c ts  the ru le  ad op te d  in D a r b y  v. A tk in son  (In re 
F a r r i s ) .  4 1 5  F .S u p p .  33 , 3 9 -4 1  (W .D .O k i a .  1 9 7 6 )  th a t te rm in a t io n  o f  a lease  on  
d e fa u l t  in a c c o rd a n c e  with its t e rm s  a n d  a p p l ic a b le  law  m ay  const itu te a f r a u d u le n t  
t r a n s fe r .  P a r a g r a p h  ( e ) ( 2 )  p ro te c ts  a t r a n s fe r e e  who a cqu i re s  a d e b to r ’s in te res t in 
a n  asset as a r e s u l t  o f  the e n fo r c e m e n t  o f  a  se cu red  c r e d i t o r ’ s rights pu rsuan t to and  
in c o m p l ia n c e  w ith  the p rov is ion s  o f  P a r t  5 o f  A r t ic le  9  o f  th e  U n i f o rm  C om m e rc ia l  
C o d e  (A S  4 5 .0 9 .5 0 1  - 4 5 .0 9 .5 0 7 ) .  Cf. C a l a i a r o  v. P it tsbu rgh  N a t ’ l B an k  (In re Ew jn g ) .  
3 3  B .R .  2 8 8 ,  9  C .B .C .2 d  526 ,  C C H  B . L R .  H 6 9 ,4 6 0  ( B k .W .D . P a .  1 983 )  (s a le  o f  
p le d g e d  s to c k  h e ld  sub ject to a v o id an c e  as f r a u d u le n t  t r a n s fe r  in 5 4 8  o f  the  B a n k ­
ru p tc y  C o d e ) ,  r e v ’d , 3 6  B .R .  4 7 6  (W .D . P a .  1 9 8 4 )  ( t r a n s f e r  h e ld  not v o id ab le  because  
d e e m e d  to  h ave  o c cu r re d  m o re  th an  o n e  y e a r  b e fo re  b a n k ru p tc y  petit ion f i le d ) .  A l ­
th o u g h  a  s e c u re d  c red i to r  m ay  e n fo r c e  r igh ts  in c o l l a t e r a l  w ithout a sa le  unde r 
A S  4 5 .0 9 .5 0 2  o r  4 5 .0 9 .5 0 5 ,  the c r e d i t o r  m us t p ro c e ed  in g o o d  fa ith (A S  4 5 .0 9 .1 0 3 )  
a n d  in a  " c om m e rc ia l ly  r e a s o n a b le "  m a n n e r .  T h e  " c om m e rc ia l ly  re a sonab le "  c o n ­
s t r a in t  is exp l ic i t  in A S  4 5 . 0 9 . 5 0 2 (b )  a n d  is imp lic it in A S  45 .0 9 .5 05 . S ee  2  G .  
G i lm o r e ,  S e cu r i t y  In te res ts  in P e r s o n a l  P r o p e r t y  1 2 2 4 -2 7  ( 1 9 6 5 ) .

( 6 )  S u b se c t io n  ( f )  p ro v id e s  a d d i t i o n a l  d e fen se s  aga ins t the avo idance  o f  a 
p r e f e r e n t i a l  t r a n s fe r  to an  in s ide r u n d e r  Sec . 3 4 . 4 1 .0 4 0 (b ) .

P a r a g r a p h  ( f ) ( 1 )  is a d a p te d  f r o m  § 5 4 7 ( c ) ( 4 )  o f  th e  B an k ru p tc y  C od e ,  which 
p e rm i t s  a  p r e f e r r e d  c red i to r  to  se t o f f  th e  am o u n t  o f  new  va lu e  subsequen t ly  
a d v a n c e d  aga ins t th e  re cove ry  o f  a  v o id a b le  p r e fe r e n c e  b y  a t ru s tee  in b ank rup tcy  to 
th e  d e b t o r  w i th o u t  security . T h e  new  v a lu e  m ay  consist n o t  o n ly  o f  m oney , goods , 
o r  se rv ice s  d e l iv e re d  on  un secu red  c re d i t  b u t  a ls o  o f  th e  r e le a s e  o f  a va lid  lien . S ee  
e.g., In re I r a  H a u p t  &  C o . .  4 2 4  F .2 d  7 2 2 ,  1 24  ( 2 d  C i r .  1 9 7 0 ) ;  B a ra n ow  v. G ib r a l t o r  
F a c t o r s  C o r p .  (In re H v e ra d e  E n v e lo p e  C o . ) .  393  F . 2 d  6 0 ,  6 5 -6 7  (2d  C i r . ) ,  cert , 
d e n ie d ,  3 9 3  U .S .  8 3 7  ( 1 9 6 8 ) ;  In re J o h n  M o r r o w  &  C o . .  1 3 4  F .  6 86 , 6 8 8  ( S .D .O h i o  
1 9 0 1 ) .  I t d o e s  n o t  inc lude an  o b l ig a t io n  subst itu ted  f o r  a  p r i o r  ob liga t ion . I f  the 
in s id e r  re ce iv in g  the  p re fe re n c e  th e r e a f t e r  e x tends  n ew  c red i t  to  the d eb to r  but a lso
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ta kes  se cu r i t y  f r o m  the d e b to r ,  the in ju ry  to  the o th e r  c re d i to rs  re su lt ing  f r o m  the 
p r e f e r e n c e  rem a in s  und im in ish ed  by the new  credit. O n  the  o t h e r  h and , i f  a l ie n  
ta k e n  to  s e c u re  the new  c red i t  is i t s e l f  v o id ab le  by a ju d ic ia l  l ien  c r e d i t o r  o f  th e  
d e b to r ,  th e  new  va lu e  re ce ived  by the d e b to r  may a p p ro p r ia t e ly  be  t re a ted  as u n s e ­
c u re d  an d  a p p l ie d  to re duce  the liab i li ty  o f  the insider f o r  the p r e f e r e n t i a l  t r a n s fe r .

P a r a g r a p h  ( f ) ( 2 )  is d e r iv ed  f r o m  § 5 4 7 ( c ) ( 2 )  o f  the B a n k ru p tc y  C o d e ,  w h ich  
excep ts  c e r t a in  p a ym en ts  m ad e  in the o rd in a r y  course o f  business o r  f in an c ia l a f fa i r s  
f r o m  a v o id a n c e  by the trustee  in b a n k ru p tc y  as p re fe re n t ia l  t ran s fe rs .  W h e t h e r  a 
t r a n s fe r  w as  in the " o rd in a ry  c o u rs e "  re q u i re s  a c on s id e ra t io n  o f  the p a t t e rn  o f  
p a ym en ts  o r  s e cu red  t ran sac t ion s  en gaged  in by the d e b to r  a n d  the in s ide r p r i o r  to  
the t r a n s fe r  ch a l le n g ed  u n d e r  Sec . 3 4 .4 1 .0 4 0 (b ) .  See T a i t  &  W i l l i am s ,  B a n k ru p tc y  
P r e f e r e n c e  Law s : T h e  S c op e  o f  S e c t io n  5 4 7 ( c ) ( 2 ) ,  9 9  B an k in g  L J .  5 5 ,  6 3 - 6 6  ( 1 9 8 2 ) .  
T h e  d e fe n s e  p ro v id e d  by p a r a g ra p h  ( f ) ( 2 )  is ava i lab le , i r re spe c t ive  o f  w h e th e r  th e  
d e b t o r  o r  th e  in s ide r o r  b o th  a r e  engaged  in business, bu t the p r i o r  c o ndu c t  o r  
p ra c t ic e  o f  b o th  the d e b to r  an d  the in s id e r - t ran s fe ree  is re le v an t .

P a r a g r a p h  ( f ) ( 3 )  is new an d  re f le c ts  a po licy  ju d gm en t  that an  in s id e r  w h o  has  
p r e v io u s ly  e x te n d e d  c red it  to  a d e b t o r  sh ou ld  no t be d e te r re d  f r o m  ex tend ing  fu r t h e r  
c red i t  to  th e  d e b t o r  in a g o od  fa i th  e f f o r t  to  save  the d e b to r  f r o m  a fo r c e d  l iq u id a t io n  
in b a n k ru p tc y  o r  o the rw ise . A  s im i la r  r a t i o n a le  has susta ined the tak ing  o f  se cu r i t y  
f r o m  an  in s o lv e n t  d e b to r  f o r  an  ad van ce  to en ab le  the d e b to r  to  s tave o f f  b a n k ru p tc y  
and  e x t r ic a te  i tse l f  f r o m  f in anc ia l  s t r ingency . B la ckm an  v. B e ch te l .  8 0  F .2 d  5 0 5 ,  
5 0 8 - 0 9  ( 8 t h  C i r .  1 9 3 5 ) ;  O l iv e  v. T v l e r  (In re C he lan  L and  C o . ) .  2 5 7  F .  4 9 7 ,  5 A . L . R .  
5 6 1  ( 9 t h  C i r .  1 9 1 9 ) ;  In re R o b in  B ro s .  B a k e r ie s .  Inc.. 2 2  F .S . 6 6 2 ,  6 6 3 - 6 4  ( N . D . I I I .  
1 9 3 7 ) ;  se e  D e a n  v. D av is .  2 4 2  U .S .  4 3 8 ,  4 4 4  ( 1 9 1 7 ) .  T h e  am o u n t  o f  the p re se n t  v a lu e  
g iven , the  s ize  o f  the an tec ed en t d eb t  se cu red , and the l i k e l ih o o d  o f  success f o r  th e  
r e h a b i l i t a t iv e  e f f o r t  a re  re le v a n t  c o n s id e ra t io n s  in d e te rm in in g  w h e th e r  th e  t r a n s f e r  
was in g o o d  fa ith .

Sec . 3 4 .4 1 .0 8 0 .  Th is  sec t ion  m ak e s  it c le a r  that f a i lu r e  to  ta ke  ac t ion  w ith in  
the s t a tu to r y  t im e lim its ba rs  th e  r igh t o f  ac tion .r

O F F I C I A L  C O M M E N T A R Y

( 1 )  T h is  sec t ion  is new. Its  p u rp o s e  is to  m ake c le a r  th a t la p se  o f  the s ta tu to r y  
p e r io d s  p re s c r ib e d  by the sec t ion  b a rs  the right and no t m e r e ly  the rem ed y .  S e e  
R e s t a t e m e n t  o f  C on f l ic t  o f  L aw s  2d  § 143 C om m en ts  ( b )  &  ( c )  ( 1 9 7 1 ) .  T h e  s e c t io n  
re je c ts  th e  ru le  a p p l ie d  in U n i t e d  S ta te s  v. G len eag le s  Inv. C o . .  5 6 5  F .S .  5 5 6 ,  5 8 3  
(M .D . P a .  1 9 8 3 )  (s ta te  s ta tu te  o f  l im ita t ion s  he ld  not to  a p p ly  to  a c t ion  by  U n i t e d  
S ta te s  b a s ed  on  U n i f o rm  F ra u d u le n t  C onveyan ce  A c t) .

( 2 )  S ta tu te s  o f  l im ita t ion s  a p p l ic a b le  to  the avo idance o f  f r a u d u le n t  t r a n s fe r s  
a n d  o b l ig a t io n s  va ry  w ide ly  f r o m  state to  state and a re  f r e q u e n t ly  su b je c t  to
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u n c e r t a in t i e s  in th e i r  a p p l ic a t io n .  S e e  H e ss o n ,  T h e  S ta t u te  o f  L im ita t io n s  in A c t io n s  
t o  S e t  A s id e  F r a u d u le n t  C o n v e y a n c e s  a n d  in A c t io n s  A g a in s t  D i re c to r s  by C r e d i to r s  
o f  C o r p o r a t i o n s ,  32 C o rn e l l  L Q .  2 2 2  (1 946) ;  A n n o s . ,  76  A .L .R .  864  (1 9 3 2 ) ,  128 
A .L .R .  1289 (1 9 4 0 ) ,  133 A .L .R .  1311 (1 9 4 1 ) ,  14 A .L .R .2 d  5 98  (1950) ,  a n d  100 
A . L R . 2 d  1094 (1 9 6 5 ) .  T o g e t h e r  w i th  Sec. 34 .41.050, th is  s e c t io n  sh o u ld  m i t ig a te  th e  
u n c e r t a in ty  a n d  d ivers ity  th a t  h a v e  c h a r a c te r i z e d  th e  d e c is io n s  ap p ly in g  s t a tu t e s  o f  
l im i ta t io n s  o f  a c t io n s  to  f r a u d u l e n t  t r a n s f e r s  a n d  o b l ig a t io n s .  T h e  p e r io d s  p r e s c r ib e d  
a p p ly ,  w h e th e r  th e  ac tio n  u n d e r  th is  A c t  is b r o u g h t  by th e  c r e d i t o r  d e f r a u d e d  o r  by 
a  p u r c h a s e r  a t  a  sa le  on  e x e c u t io n  lev ied  p u r s u a n t  to  S ec .  3 4 .4 1 .0 6 0 (b )  a n d  w h e th e r  
t h e  a c t io n  is b ro u g h t  ag a in s t  t h e  o r ig in a l  t r a n s f e r e e  o r  s u b s e q u e n t  t r a n s f e r e e .  T h e  
p r e s c r ip t io n  o f  s ta tu to ry  p e r io d s  o f  l im i ta t io n  d o e s  n o t  p r e c l u d e  th e  b a r r in g  o f  a n  
a v o id a n c e  ac t io n  fo r  laches .  S e e  S ec .  34 .41 .090  a n d  th e  a c c o m p a n y in g  c o m m e n t ,  
infra.

Sec. 34 .41 .090 . T h is  se c t i o n  p ro v id e s  t h a t  o t h e n a p p l ic a b le  p r in c ip les o f j a w  
s u p p l e m e n t  th e  p ro v is io n s  o f  th j s c h a p te r .

O F F I C I A L  C O M M E N T A R Y

T h is  s ec t io n  is d e r iv e d  f r o m  § 11 o f  th e  1918 A c t  a n d  § 1-103 o f  th e  U n i f o r m  
C o m m e r c i a l  C o d e  (.AS 4 5 .0 1 .1 0 3 ) .  T h e  s e c t io n  a d d s  a  r e f e r e n c e  to  " lach es"  in 
r e c o g n i t io n  o f  th e  p a r t ic u la r  a p p r o p r i a t e n e s s  o f  th e  a p p l i c a t io n  o f  th is  e q u i t a b l e  
d o c t r i n e  to  a n  u n t im e ly  a c t io n  to  av o id  a f r a u d u le n t  t r a n s f e r .  S e e  L o u is  D re y fu s  
C o r p .  v. B u tle r .  4 96  F .2d  806 ,  8 0 8  (6 th  C ir .  1974) ( a c t io n  to  av o id  t r a n s f e r s  to  
d e b t o r ’s w ife w h e n  d e b to r  w as  e n g a g e d  in sp e c u la t iv e  b u s in e s s  he ld  to  b e  b a r r e d  by 
l a c h e s  o r  a p p l ic a b le  s ta tu te s  o f  l im i ta t io n s ) ;  C o o c h  v. G r i e r .  30  D e l.C h .  255, 265-66, 
5 9  A .2 d  282, 287 -88  (1948) ( a c t i o n  u n d e r  th e  U n i fo r m  F r a u d u l e n t  C o n v e y a n c e  A c t  
h e ld  b a r r e d  by lach es  w h e n  t h e  c r e d i t o r  w a s  c h a r g e a b le  w ith  in ex cu sab le  d e la y  a n d  
th e  d e f e n d a n t  w as  p re ju d ic e d  b y  th e  de lay ) .

Sec. 34 .41 .100 . T h is  s e c t i o n  is th e  s t a n d a r d  s t a t e m e n t  o f  th e  p u r p o s e  o f  a 
u n i f o r m  law a n d  se rv es  as  a g u id e  to  c o u r ts  t h a t  m ay  b e  in te r p r e t in g  th e  law.

Sec. 34.41.110. T h is  s e c t i o n  se ts  o u t  t h e  d e f in i t io n s  fo r  th e  c h a p te r .
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(1 )  T h e  d e f in i t ion  o f  "a ff i l ia te"  is d e r iv e d  f r o m  § 101(2) o f  th e  B a n k r u p tc y
C o d e .

(2 )  T h e  d e f in i t ion  o f  " a sse t"  is s u b s ta n t ia l ly  to  th e  s a m e  effec t  as  th e  d e f in i t io n  
o f  "asse ts"  in § 1 o f  the  1918 A c t .  T h e  d e f in i t io n  in th is  A c t ,  un lik e  th a t  in t h e  e a r l i e r  
A c t ,  d o e s  not, h o w ev er ,  r e q u i r e  a  d e t e r m in a t i o n  th a t  t h e  p r o p e r ty  is l iab le  fo r  th e  
d e b t s  o f  th e  d e b to r .  T hus ,  a n  u n l iq u id a te d  c la im  for d a m a g e s  re su lt ing  f ro m  p e r s o n a l
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in ju ry  o r  a c o n t in g e n t  c la im  o f  a  s u r e ty  fo r  r e im b u r s e m e n t ,  c o n t r ib u t io n ,  o r  
s u b r o g a t i o n  m ay  b e  c o u n te d  a s  a n  a s s e t  fo r  th e  p u r p o s e  o f  d e te rm in in g  w h e th e r  th e  

[) h o l d e r  o f  th e  c la im  is so lv en t  a s  a  d e b t o r  u n d e r  Sec. 34 .41.010, a l th o u g h  a p p l i c a b le
law  m a y  n o t  a l lo w  su ch  a n  a s s e t  to  b e  lev ied  o n  a n d  so ld  by a  c r e d i to r .  Cf. 
M a n u f a c t u r e r s  &  T r a d e r s  T r u s t  C o .  v. G o l d m a n  (In re O l lag  C o n s tru c t io n  E q u i p m e n t  

1 C o r p . L  5 7 8  F .2 d  904 , 907-09  (2 d  C ir .  1978V

S u b p a r a g r a p h s  ( 2 ) (A )  - ( C )  p ro v id e  c la r if ica t ion  by exclud ing  f ro m  th e  t e r m  
f n o t  o n ly  g e n e ra l ly  e x e m p t  p r o p e r t y  b u t  a l s o  a n  in te re s t  in a  ten an c y  by th e  e n t i r e ty

in m a n y  s t a t e s  a n d  a n  in te re s t  t h a t  is g e n e ra l ly  b e y o n d  r e a c h  by u n se c u re d  c r e d i to r s  
'i b e c a u s e  s u b je c t  to  a  valid  lien . T h is  A c t ,  like its p r e d e c e s s o r  a n d  th e  S ta tu te  o f  13

E l i z a b e t h ,  d e c la r e s  righ ts  a n d  p r o v id e s  r e m e d ie s  for u n s e c u r e d  c re d i to rs  a g a in s t  
t r a n s f e r s  th a t  i m p e d e  th e m  in t h e  c o l le c t io n  o f  th e i r  c la im s. T h e  laws p ro te c t in g  valid  

'(, l i e n s  a g a in s t  i m p a i r m e n t  by  levying  c r e d i to r s ,  e x e m p t io n  s ta tu te s ,  a n d  th e  ru le s
-j r e s t r i c t i n g  lev iab il i ty  o f  in te re s t  in e n t i r e t i e s  p r o p e r ty  a r e  l im ita t io n s  o n  th e  r igh ts  a n d

r e m e d i e s  o f  u n s e c u r e d  c re d i to r s ,  a n d  it is t h e r e f o r e  a p p r o p r i a t e  to  exc lude  p r o p e r ty  
i n t e r e s t s  th a t  a r e  b e y o n d  th e  r e a c h  o f  u n s e c u r e d  c r e d i to r s  f ro m  th e  d e f in i t io n  o f  
" a s s e t"  fo r  th e  p u r p o s e s  o f  th is  A c t .

A  c r e d i to r  o f  a  jo in t  t e n a n t  o r  t e n a n t  in c o m m o n  m ay  o rd in ar ily  co l lec t  a  
j u d g m e n t  by p r o c e s s  a g a in s t  th e  t e n a n t ’s in te re s t ,  a n d  in s o m e  s ta te s  a  c r e d i to r  o f  a  
t e n a n t  b y  th e  e n t i r e ty  m ay  l ikew ise  co l lec t  a  j u d g m e n t  by p ro c e s s  ag a in s t  th e  t e n a n t ’s 
i n t e r e s t .  S e e  2 A m e r i c a n  L a w  o f  P r o p e r ty  10, 22, 28-32 (1952) ;  C raig , A n  A nalys is  
o f  E s t a t e s  by th e  E n t i r e ty  in B a n k ru p tc y ,  9 8  A m .B a n k r .  L .J. 255, 258-59 (1974).  T h e  
l e v ia b le  in te re s t  o f  s u c h  a t e n a n t  is in c lu d e d  as  a n  a s se t  u n d e r  this A ct.

T h e  d e f in i t io n  o f  "assets"  in th e  1918 A c t  ex c lu d e d  p ro p e r ty  th a t  is e x e m p t  
f r o m  liab ili ty  fo r  d e b t s .  T h e  d e f in i t io n  d id  n o t ,  h o w e v e r ,  ex c lu d e  all p ro p e r ty  t h a t  c a n  
n o t  b e  r e a c h e d  by  a  c r e d i to r  t h r o u g h  ju d ic ia l  p ro c e e d in g s  to  co llec t  a  d eb t .  T h u s ,  it 
i n c l u d e d  th e  in t e r e s t  o f  a  t e n a n t  by  th e  e n t i r e ty  a l th o u g h  in n ea r ly  h a lf  the  s ta te s  such  
a n  i n t e r e s t  c a n  n o t  b e  s u b je c te d  to  liability  fo r  a  d e b t  u n le s s  it is a n  ob liga t ion  o w n e d  

‘ j o in t ly  b y  th e  d e b t o r  w ith  th e  d e b t o r ’s c o t e n a n t  by th e  e n t i re ty .  S e e  2 A m e r ic a n  L aw
j o f  P r o p e r t y  29  (1 9 5 2 ) ;  C ra ig ,  A n  A n a ly s is  o f  E s ta te s  by th e  E n t i re ty  in B an k ru p tcy ,

4 8  A m . B a n k r . L J .  255 , 258 (1 9 7 4 ) .  T h e  d e f in i t io n  in th is  A c t  r e q u ire s  exc lusion  o f  
i n t e r e s t s  in p r o p e r t y  h e ld  by t e n a n t s  by  th e  e n t i r e ty  th a t  a r e  n o t  su b jec t  to  co llec tion  
p r o c e s s  b y  a  c r e d i t o r  w i th o u t  a  r ig h t  to  p r o c e e d  ag a in s t  b o t h  te n a n ts  by th e  e n t i re ty  
a s  j o i n t  d e b to r s .

T h e  r e f e r e n c e  to  " g en e ra l ly  e x e m p t"  p r o p e r ty  in s u b p a r a g ra p h  (2 ) (B )  
r e c o g n i z e s  th a t  all  e x e m p t io n s  a r e  s u b je c t  to  ex c ep t io n s .  C re d i to r s  having  spec ia l  
r ig h ts  a g a in s t  g e n e r a l ly  e x e m p t  p r o p e r ty  typically  in c lu d e  c la im a n ts  for a lim ony, taxes, 
w a g e s ,  t h e  p u r c h a s e  p r ice  o f  th e  p ro p e r ty ,  a n d  la b o r  o r  m a te r ia ls  th a t  im p ro v e  th e  
p r o p e r t y .  S e e  U n i f o r m  E x e m p t io n s  A c t  § 10 a n d  th e  a c c o m p a n y in g  C o m m e n t  T h e  
f a c t  t h a t  a  p a r t i c u la r  c r e d i to r  m a y  r e a c h  g e n e ra l ly  e x e m p t  p r o p e r ty  by re so r t in g  to



d i f f e r s  f ro m  the  defin it ion  in th e  B a n k ru p tc y  C o d e  in o m it t in g  th e  r e f e r e n c e  in 11 
U .S .C .  1 0 1 (2 8 ) (D )  to a n  e le c te d  offic ia l o r  re la t iv e  o f  such  a n  official a s  a n  in s id e r  
u f  a  m u n ic ip a l i ty .  As in th e  B a n k r u p tc y  C o d e  ( s e e  11 U .S.C . 102 (3 )) ,  th e  w o r d  " in ­
c lu d e s "  is no t limiting, h o w e v e r .  S e e  a lso  A S  01 .1 0 .0 4 0 (b ) .  T h u s ,  a  c o u r t  m a y  f in d  
a  p e r s o n  living with an ind iv idua l fo r  a n  e x t e n d e d  t im e  in the  s a m e  h o u s e h o ld  o r  a s  
a  p e r m a n e n t  c o m p a n io n  to  h av e  th e  k ind  o f  c lo se  re la t io n s h ip  in te n d e d  to  b e  c o v e r e d  
b y  t h e  t e r m  "insider." L ikew ise ,  a  t ru s t  m a y  b e  fo u n d  to  b e  a n  in s id e r  o f  a  
b e n e f ic ia ry .

(8 )  T h e  defin it ion  o f  "lien" is d e r iv e d  f r o m  p a r a g r a p h s  (30), (3 1 ) ,  (4 3 ) ,  a n d  
( 4 5 )  o f  § 101 o f  the B a n k ru p tc y  C o d e ,  w h ic h  d e f in e  "judicial lien," "lien," " se c u r i ty  
i n t e r e s t , "  a n d  "sta tu to ry  lien" re sp ec t iv e ly .

(9 )  T h e  def in i t ion  o f  "p e rso n "  is a d a p t e d  f ro m  p a r a g r a p h s  (2 8 )  a n d  (3 0 )  o f  §
1-201 o f  th e  U n ifo rm  C o m m e rc ia l  C o d e  (A S  4 5 .0 1 .2 0 1 (2 9 )  a n d  (31 )  in t h e  A la s k a  
S t a t u t e s ) ,  de f in in g  "o rgan iza tion"  a n d  " p e rs o n "  re sp ec tiv e ly ,  a n d  has  b e e n  m o d i f i e d  
t o  i n c o r p o r a t e  by r e fe re n c e  th o s e  i tem s  a l r e a d y  p r o v id e d  fo r in AS 01 .10 .060 .

(1 0 )  T h e  defin it ion  o f  " p ro p e r ty "  is d e r iv e d  f ro m  § 1-201(33) o f  th e  U n i f o r m  
P r o b a t e  C o d e  (A S  13.06.050(33) in th e  A la s k a  S ta tu te s ) .  P ro p e r ty  in c lu d es  b o t h  r e a l  
a n d  p e r s o n a l  p ro p e r ty ,  w h e th e r  tan g ib le  o r  in ta n g ib le ,  a n d  a n y  in te re s t  in p r o p e r t y ,  
w h e t h e r  legal o r  eq u itab le .

(1 1 )  T h e  defin it ion  o f  " re la t ive"  is d e r iv e d  f ro m  § 101(37) o f  th e  B a n k r u p t c y  
C o d e  b u t  is explicit in its r e f e r e n c e s  to  th e  s p o u s e  o f  a d e b to r  in view o f  u n c e r t a i n t y  
a s  t o  w h e th e r  th e  co m m o n  law d e t e r m in e s  d e g r e e s  o f  re la t io n sh ip  by a ffin ity .

(1 2 )  T h e  defin it ion  o f  " tran s fe r"  is d e r iv e d  p rinc ipa lly  f ro m  § 1 0 1 (4 8 )  o f  t h e  
B a n k r u p t c y  C o d e .  T h e  d e f in i t io n  o f  " co n v ey a n ce"  in § 1 o f  the  1918 A c t  w a s  s im ila r ly  
c o m p r e h e n s i v e  a n d  the  r e f e r e n c e s  in this A c t  to  " p a y m e n t  o f  m o n ey ,  r e l e a s e ,  l e a s e ,  
a n d  th e  c r e a t io n  o f  a lien o r  in c u m b ra n c e "  a r e  d e r iv e d  f ro m  th e  1918 A c t .  W h i le  t h e  
d e f in i t i o n  in th e  1918 A ct d id  n o t  explicitly  r e f e r  to  a n  in v o lu n ta ry  t r a n s f e r ,  t h e  d e c i ­
s io n s  u n d e r  th a t  A ct w e re  g e n e ra l ly  c o n s i s t e n t  w i th  a n  i n te rp r e ta t io n  t h a t  c o v e r e d  
s u c h  a  t ran s fe r .  See, e.g. H e a r n  45 St. C o rp .  v. J a n o .  283 N .Y . 139, 27  N .E .2 d  81 4 ,  
12 8  A .L .R .  1285 (1940) ( e x e c u t io n  a n d  f o r e c lo s u re  sa les) ;  L e fk o w itz  v. F in k e l s te in  
T r a d i n g  C o rp . ,  14 F .S upp . 898, 8 99  (S .D .N .Y .  1936) (e x e c u t io n  sa le) ;  L a n g a n  v. F ir s t  
T r u s t  &  D e p o s i t  Co.. 277 A p p .D iv .  1090, 101 N .Y .S .2 d  36 (4 th  D e p t .  1950), a f f d  3 0 2  
N .Y .  932 ,  100 N .E .2d  189 (1 951) ( m o r tg a g e  fo r e c lo s u re ) ;  C a t a b e n e  v. W a l ln e r .  16 
N . J .S u p e r .  597, 602, 85 A .2d  300, 302  (1 9 5 1 )  ( m o r tg a g e  fo rec lo su re ) .

(1 3 )  T h e  defin it ion  o f  "valid lien" is n ew .  A  valid  lien in c lu d es  a n  e q u i t a b l e  
l ie n  t h a t  may no t  be d e f e a te d  by a  ju d ic ia l  l ien  c red i to r .  S ee ,  e.g., P e a r l m a n  v. 
R e l i a n c e  In su ra n ce  C o . . 371 U .S. 132, 136 (1 9 6 2 )  (u p h o ld in g  a  s u re ty ’s e q u i t a b l e  l ien  
in  r e s p e c t  to  a  fund  ow ing a  b a n k r u p t  c o n t r a c to r ) .

Ja n u a ry  21, 1994
P age  2 5



Ja n u a ry  21, 1994
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Sec. 3 4 .4 1 .1 2 0 .  T h e  s h o r t  ti tle  by  w h ich  th e  c h a p t e r  m ay  b e  c i ted .

S ec .  2. R e p e a ' s  th e  e x is t in g  A la s k a  law  o n  f r a u d u le n t  co n v e y a n c e s  g e n e ra l ly  
( A S  3 4 .40 ) .

I f  I m a y  b e  o f  f u r th e r  a s s i s t a n c e ,  p le a s e  adv ise .

D R D : p l
9 4 -0 5 2 .p lm
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S P O N S O R  S T A T E M E N T  

H B  7 2  U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T

The Uniform Fraudulent Transfer Act (UFTA) provides creditors with a remedy 
when debtors transfer or hide assets that would otherwise be available to satisfy 
legitimate debts. HB 72 is modeled after the uniform law adopted by the National 
Conference of Commissioners on Uniform State Laws. The Attorney General of the 
State of Alaska is in support of this needed legislation.

Alaska law in this area was adopted in 1949 from the state of Oregon and has 
received little legislative attention. Yet, many changes in both state and federal law, 
particularly in the area of bankruptcy, and relationships between creditors and debtors 
have become more complex.

At this time, Alaska law provides that a conveyance of real or personal property will be 
void if it was made "with the intent to hinder, delay or defraud creditors."
AS34.40.010. The existence of this fraudulent intent is a question of fact and the 
burden of proof is upon the creditor (Summers v. Hagen _ P.2d_, No.3961, May 28, 
1993). This burden of proof can be extremely hard to prove. UFTA would 
eliminate the present Alaskan necessity of finding actual intent by a 
property transferor to hinder, delay or defraud a creditor in many situations where the 
transferor is obviously transferring assets solely to keep them out of the reach of 
transferor’s creditors. UFTA sets out numerous non-exclusive factors to be 
considered by the court when determining if the debtor had "actual intent."

Thirty-two (32) states have adopted UFTA into their laws. Uniformity has 
become not only a question of law between states, but also between state and federal 
law. Without uniformity, credit becomes less available, and the credit mechanism is 
less reliable. The Uniform Fraudulent Transfer Act takes into account the current 
development in both law and practice in creditor-debtor relationships.
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A Few F a c ts  A bout

P U R P O S E :

O R I G I N :

E N D O R S E D  B Y :

S T A T E
A D O P T I O N S :

1 9 9 3
I N T R O D U C T I O N S

F o r  a n y  
T r a n s f e r  A c t  
3 1 2 - 9 1 5 - 0 1 9 5 .

T H E  U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T

P r o v i d i n g  a  c r e d i t o r  w i t h  t h e  c a p a c i t y  t o  p r o c u r e  
a s s e t s  a d e b t o r  h a s  t r a n s f e r r e d  t o  a n o t h e r  p e r s o n  
t o  k e e p  t h e m  f r o m  b e i n g  u s e d  t o  s a t i s f y  t h e  d e b t .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t ,  c o m p l e t e d  b y  
t h e  U n i f o r m  L a w  C o m m i s s i o n e r s  i n  1 9 8 4 ,  r e v i s e s  t h e  
U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  o f  1 9 1 8 .

A m e r i c a n  B a r  A s s o c i a t i o n

A l a b a m a
A r i z o n a
A r k a n s a s
C a l i f o r n i a
C o l o r a d o
C o n n e c t i c u t
F l o r i d a
H a w a i i
I d a h o
I l l i n o i s

M a i n e
M i n n e s o t a
M i s s o u r i
M o n t a n a
N e b r a s k a
N e v a d a
N e w  H a m p s h i r e  
N e w  J e r s e y  
N e w  M e x i c o  
N o r t h  D a k o t a

O h i o
O k l a h o m a
O r e g o n
R h o d e  I s l a n d
S o u t h  D a k o t a
T e x a s
U t a h
W a s h i n g t o n  
W e s t  V i r g i n i a  
W i s c o n s i n

V i r g i n i a

f u r t h e r  i n f o r m a t i o n  r e g a r d i n g  t h e  U n i f o r m  F r a u d u l e n t  
, p l e a s e  c o n t a c t  J o h n  M c C a b e  o r  K a t i e  R o b i n s o n  a t
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w h e n  w e  s a y  a  p e r s o n  " o w n s "  s o m e t h i n g ,  w e  t e n d  t o  t h i n k  i r. 
a l l  o r  n o t h i n g  t e r m s .  W h a t e v e r  a  p e r s o n  o w n s  i s  a t  t h a t  p e r s o n ' s  
d i s p o s a l  -  t o  s e l l ,  t o  g i v e ,  t o  a b a n d o n ,  o r  t o  p l e d g e  a s  s e c u r i t y  
f o r  a  d e b t .  B u t  r e l a t i o n s h i p s  b e t w e e n  p e o p l e  o v e r  p r o p e r t y  a r e  
n e v e r  s o  s i m p l e  o r  s o  u n q u a l i f i e d .  A c r e d i t o r - d e b t o r  r e l a t i o n ­
s h i p ,  f o r  e x a m p l e ,  m a y  m a t e r i a l l y  c h a n g e  a n  o w n e r ' s  p o w e r  o v e r  
t h e  p r o p e r t y  o w n e d .  A m o r t g a g e ,  c l e a r l y ,  r e s t r i c t s  w h a t  a n  o w n e r  
m a y  d o  w i t h  m o r t g a g e d  r e a l  e s t a t e .  T h e  c r e d i t o r  h a s  l e g a l l y  
p r o t e c t e d  r i g h t s  i n  t h e  r e a l  e s t a t e  s e c u r i n g  t h e  d e b t .  U n d e r  
A r t i c l e  9  o f  t h e  U n i f o r m  C o m m e r c i a l  C o d e ,  s e c u r e d  c r e d i t o r s ,  
a l s o ,  o b t a i n  r i g h t s  i n  c o l l a t e r a l  t h a t  a r e  p r o t e c t e d .

A  l e s s  c l e a r  c a t e g o r y ,  b u t  i m p o r t a n t  t o  t h e  m a i n t e n a n c e  c f  
c r e d i t ,  i s  t h a t  o f  t h e  u n s e c u r e d  c r e d i t o r - d e b t o r  r e l a t i o n s h i p  i n  
w h i c h  t h e  d e b t o r  m a n i p u l a t e s  p r o p e r t y  t o  d e f e a t  t h e  c r e d i t o r ' s  
i n t e r e s t  s o l e l y  f o r  t h a t  p u r p o s e  a n d  f o r  n o  o t h e r .  P e r h a p s  t h e  
d e b t o r  f o r e s e e s  i n s o l v e n c y  a n d  t r i e s  t o  c o n c e a l  p r o p e r t y  t h a t  a 
c r e d i t o r  m i g h t  u s e  t o  s a t i s f y  t h e  d e b t .  P e r h a p s  t h e  d e b t o r  n e v e r  
i n t e n d s  t o  s a t i s f y  t h e  d e b t  a n d  m a n i p u l a t e s  p r o p e r t y  t o  m a k e
h i m s e l f  j u d g m e n t - p r o o f .  S h o u l d  t h e  c r e d i t o r  b e  w i t h o u t  r e c o u r s e ,  
a n d  s h o u l d  t h e  d e b t o r ' s  r i g h t s  t o  d e a l  w i t h  p r o p e r t y  b e  u n ­
r e s t r i c t e d  i n  t h e s e  k i n d s  o f  c a s e s ?

T h e  N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  o n  U n i f o r m  S t a t e  
L a w s  ( U L C )  p r o p o s e d  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  ( U F C A ,  
i n  1 9 1 8  a s  a n  a n s w e r  t o  t h a t  q u e s t i o n ,  I t  w a s  c r e a t e d  t :
s u p e r s e d e  t h e  S t a t u t e  o f  1 3  E l i z a b e t h  w h i c h  w a s  e n a c t e d  i n  s o m e  
f o r m  b y  m a n y  s t a t e s ,  a n d  w h i c h  i n t r o d u c e d  t h e  c o n c e p t  o f  t h e  
f r a u d u l e n t  c o n v e y a n c e  i n t o  t h e  l a w  o f  e v e r y  A m e r i c a n  j u r i s d i c ­
t i o n ,  w i t h  o r  w i t h o u t  e n a c t m e n t .  T h e  U F C A  w a s  a d o p t e d  i r .
t w e n t y - s i x  s t a t e s ,  a n d  i t s  p r o v i s i o n s  w e r e  i n c o r p o r a t e d  i n t o  t h e  
F e d e r a l  B a n k r u p t c y  A c t .

I n  1 9 8 4 ,  t h i s  1 9 1 8  A c t  w a s  r e v i s e d  a n d  r e n a m e d  t h e  U n i f o r m  
F r a u d u l e n t  T r a n s f e r  A c t  ( U F T A )  . T h e  i n t e n t  o f  t h e  U F T A  i s  t h e  
s a m e  a s  t h e  U F C A  -  i t  c l a s s i f i e s  a  c a t e g o r y  o f  t r a n s f e r s  a s  
f r a u d u l e n t  t o  c r e d i t o r s  a n d  p r o v i d e s  c r e d i t o r s  w i t h  a  r e m e d y  f o r  
s u c h  t r a n s f e r s .  T h e  f u n d a m e n t a l  r e m e d y  i s  t h e  r e c o v e r y  o f  t h e  
p r o p e r t y  f o r  t h e  c r e d i t o r .  W h y  a  n e w  A c t  a t  t h i s  t i m e ?  T h e  
t e r m i n o l o g y  o f  t h e  U F C A  h a d  b e c o m e  c o n s i d e r a b l y  a r c h a i c ,  a n d  
n e e d e d  t o  b e  m o d e r n i z e d .  T h e  B a n k r u p t c y  R e f o r m  A c t  o f  1 9 7 3  
c h a n g e d  t h e  f e d e r a l  l a v  o n  f r a u d u l e n t  t r a n s f e r s  i n  s i g n i f i c a n t  
w a y s ,  a n d  m a d e  i t  i m p e r a t i v e  t o  r e c o n s i d e r  s t a t e  l a w .  A n d  
c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  h a v e  c h a n g e d  a n d  b e c o m e  m o r e  
c o m p l i c a t e d ,  s o  t h a t  t h e  w h o l e  i s s u e  o f  f r a u d u l e n t  t r a n s f e r s  
n e e d e d  r e t h i n k i n g .  I n  1 9 8 4 ,  t h e  U F T A  i s  r e a d y  t o  p r o m o t e  t h e  
m o d e r n i z a t i o n  o f  t h i s  s u b j e c t  a r e a  o f  l a w .
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d e b t o r  a n d  a n y  c h e r  p e r s o n  w h o  h a s  r a c e '  - e d  p r o p e r t y  f r o m  t h e
d e b t o r  i n  a  f r a u d u l e n t  t r a n s f e r .  A  f r a u < -  . l e n t  t r a n s f e r  o c c u r s
w h e n  a  d e b t o r  i n t e n d s  t o  h i n d e r ,  d e l a y ,  o r  d e f r a u d  a  c r e d i t o r ,  o r
t r a n s f e r s  p r o p e r t y  u n d e r  c e r t a i n  c o n d i t i o n s  t o  a n o t h e r  p e r s o n  
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  i n  r e t u r n .  B u t  n e t  
a l l  s u c h  t r a n s f e r s  a r e  f r a u d u l e n t  t o  e v e r y  c r e d i t o r .

U F T A  d i s t i n g u i s h e s  b e t w e e n  p r e s e n t  a n d  f u t u r e  c r e d i t o r s ,  a n d  
s p e c i f i e s  t h e  k i n d s  o f  t r a n s f e r s  t h a t  a r e  f r a u d u l e n t  t o  e a c h  o f  
t h e  t w o  c a t e g o r i e s  o f  c r e d i t o r s .  B o t h  p r e s e n t  a n d  f u t u r e  
c r e d i t o r s  m a y  r e c o v e r  p r o p e r t y  w h e n  t h e r e  i s  a  t r a n s f e r  w i t h
i n t e n t  t o  d e f r a u d .  B o t h  m a y  r e c o v e r  w h e n  a  t r a n s f e r  i s  m a d e
w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  t h e  r e s u l t  i s  
t o  m a k e  t h e  d e b t o r ' s  a s s e t s  u n r e a s o n a b l y  s m a l l  i n  r e l a t i o n  t o  t h e  
b u s i n e s s  o r  t r a n s a c t i o n  i n  w h i c h  t h e  d e b t o r  i s  e n g a g e d  o r  a b o u t
t o  b e  e n g a g e d .  A l s o ,  p r e s e n t  a n d  f u t u r e  c r e d i t o r s  c a n  b o t h
r e c o v e r  w h e n  a  d e b t o r  t r a n s f e r s  p r o p e r t y  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  i n t e n d i n g  t o  i n c u r  d e b t s  b e y o n d  
t h e  a b i l i t y  t o  p a y .

P r e s e n t  c r e d i t o r s ,  h o w e v e r , . c a n  r e c o v e r  p r o p e r t y  w h e n  i t  i s  
t r a n s f e r r e d  b y  a  d e b t o r  t o  a n o t h e r  p e r s o n  w i t h o u t  r e c e i v i n g  
r e a s o n a b l y  e q u i v a l e n t  v a l u e  i f  t h e  d e b t o r  i s  i n s o l v e n t  o r  b e c o m e s  
i n s o l v e n t  a s  a  r e s u l t  o f  t h e  t r a n s f e r .  A  t r a n s f e r  t o  a n  
" i n s i d e r "  w i t h o u t  r e c e i v i n g  r e a s o n a b l y  e q u i v a l e n t  v a l u e  w h e n  t h e  
d e b t o r  i s  i n s o l v e n t ,  i s  a l s o  f r a u d u l e n t  t o  p r e s e n t  c r e d i t o r s .  
T h e  t e r m  " i n s i d e r "  i s  d e f i n e d ,  a n d  i s  s o m e o n e  w i t h  a  s p e c i a l  
r e l a t i o n s h i p  t o  t h e  d e b t o r .  E x a m p l e s  a r e  r e l a t i v e s  o r  b u s i n e s s  
p a r t n e r s  ( w h e n  t h e  d e b t o r  i s  a  p a r t n e r )  . T o  b e  l i a b l e ,  a r .  
"  i n s i d e r "  m u s t  h a v e  r e a s o n a b l e  c a u s e  t o  b e l i e v e  t h a t  t h e  d e b t o r  
i s  i n s o l v e n t .

T h e  f u n d a m e n t a l  r e l i e f  f o r  a  c r e d i t o r  w h e n  t h e r e  i s  a  
f r a u d u l e n t  t r a n s f e r  i s  r e c o v e r y  o f  t h e  p r o p e r t y  f r o m  t h e  p e r s o n  
t o  w h o m  i t  h a s  b e e n  t r a n s f e r r e d .  U F T A  a l l o w s  " a v o i d a n c e  o f  t h e  
t r a n s f e r  o r  o b l i g a t i o n  t o  t h e  e x t e n t  n e c e s s a r y  t o  s a t i s f y  t h e  
c r e d i t o r ' s  c l a i m . . . . "  W h a t e v e r  i s  n e c e s s a r y  t o  o b t a i n  t h e  
p r o p e r t y  i s  p r o v i d e d  f o r ,  i n c l u d i n g  a t t a c h m e n t ,  i n j u n c t i v e  
r e l i e f ,  a p p o i n t m e n t  o f  a  r e c e i v e r ,  o r  " a n y  o t h e r  r e l i e f  t h e  
c i r c u m s t a n c e s  m a y  r e q u i r e . "  I f  t h e  c r e d i t o r  h a s  r e d u c e d  t h e  c l a i m  
t o  a  j u d g m e n t ,  t h e  c o u r t  m a y  l e v y  e x e c u t i o n  a g a i n s t  t h e  r e c o v e r e d  
a s s e t s .  T h i s  m e a n s  t h a t  t h e  p r o p e r t y  c a n  b e  s o l d  t o  s a t i s f y  t h e  
a m o u n t  o f  t h e  j u d g m e n t .  *

M u c h  o f  t h e  U F T A  r e s e m b l e s  t h e  U F C A ,  i t s  p r e d e c e s s o r .  W h a t ,  
t h e n ,  a r e  s o m e  o f  t h e  d i f f e r e n c e s ?  ( A  m o r e  d e t a i l e d  c o m p a r i s o n  
i s  a v a i l a b l e  f r o m  t h e  U L C . )  T o  b e g i n  w i t h ,  t h e  t e r m  " t r a n s f e r "  
t a k e n  f r o m  t h e  F e d e r a l  B a n k r u p t c y  A c t  r e p l a c e s  t h e  t e r m  " c o n ­
v e y a n c e . "  U F C A  u s e s  t h e  t e r m  " f a i r  c o n s i d e r a t i o n "  i n s t e a d  o f  
" r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  " R e a s o n a b l y  e q u i v a l e n t  v a l u e "  
d o e s  n o t  i n c l u d e  t h e  e l e m e n t  o f  g o o d  f a i t h  a s  " f a i r  c o n s i d e r a ­
t i o n "  d o e s ,  a n d  i s  m o r e  s h n r p l y  d e f i n e d  t h a n  " f a i r  c o n s i d e r a t i o n "  
i s  i n  t h e  U F C A .  U F T A  o v e r c o m e s  t h e  p r o b l e m  r a i s e d  i n  t h e  c a s e  c f



......................... , ,    —  y & t m r r s r  m o r t q a g e  f o r e c l o s u r e  s a l e s .
U n d e r  U F T A ,  a > r o p e r l y  c o n d u c t e d  f o r t  . o s u r e  s a l e  i s  n o t  a  
f r a u d u l e n t  t r a n s f e r ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  i t  d o e s  n e t  
r e c o v e r  a n  a m o u n t  s o m e w h a t  n e a r  t h e  a c t u a l  m a r k e t  v a l u e  o f  t h e  
p r o p e r t y . T h e  c o n c e p t  o f  t h e  '’ i n s i d e r "  i s  n e w  i n  t h e  U F T A .  U F T A  
p r o v i d e s  f o r  d e f e n s e s  o f  t r a n s f e r e e s  a n d  f o r  a s t a t u t e  o f  
l i m i t a t i o n s .  D o t h  i s s u e s  a r e  n o t  a d d r e s s e d  i n  t h e  U F C A .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  c o n t i n u e s  t h e  c o n c e p t  c f  
a  c i v i l  a c t i o n  f o r  t r a n s f e r s  f r a u d u l e n t  t o  c r e d i t o r s  f i r s t  
c r e a t e d  i n  t h e  S t a t u t e  o f  1 3  E l i z a b e t h ,  a n d  c o m p r e h e n s i v e l y  
c o n t i n u e d  i n  t h e  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t .  T h e  n e w  A c t  
t a k e s  i n t o  a c c o u n t  t h e  c o n s i d e r a b l e  d e v e l o p m e n t  i n  b o t h  l a w  a n d  
p r a c t i c e  i n  c r e d i t o r - d e b t o r  r e l a t i o n s h i p s  s i n c e  1 9 1 8 .  T h e  U L C  
h o p e s  t h a t  i t  w i l l  b e  a d o p t e d  u n i f o r m l y  i n  a l l  s t a t e s .

«
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. H E  U N I F O R M  F R A U D U L E N T  T R A N S F E R  A C T

A r e  w e  o n l y  a s  g o o d  a s  t h e  e x t e n t  t o  w h i c h  w e  h o n o r  o u r  

o b l i g a t i o n s ?  M a n y  w o u l d  a r g u e  f o r  t h i s  p r o p o s i t i o n .  A n d  w h e n  

o u r  o b l i g a t i o n s  a r e  f i n a n c i a l ,  t h e  a r g u m e n t  i s  r e i n f o r c e d  b y  l a w .  

I t  i s  t o  t h i s  p r o p o s i t i o n  t h a t  t h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  

A c t  i s  a d d r e s s e d .  I f  w e  h a v e  a c q u i r e d  d e b t  w e  s h o u l d  n o t  b e  a b l e  

t o  m a n i p u l a t e  o u r  a s s e t s  s o  t h a t  c r e d i t o r s  w i l l  b e  d e p r i v e d  o f  

t h e i r  v a l u e  w h e n  w e  d e f a u l t  o n  o u r  d e b t .  W e  s h o u l d  n o t  b e  a b l e  

t o  p l a n  a n  a r t i f i c i a l  i n s o l v e n c y  b y  t r a n s f e r r i n g  a s s e t s  t o  o t h e r s  

a g a i n s t  t h e  i n t e r e s t s  o f  o u r  c r e d i t o r s .

T h e  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  w o r k s  a s  a  d e t e r r e n t ,  

p r e v e n t i n g  s u c h  t r a n s g r e s s i o n s  a g a i n s t  o b l i g a t i o n s  i n c u r r e d ,  a n d  

p r o v i d e s  c r e d i t o r s  w i t h  a  r e m e d y  w h e n  d e b t o r s  t r a n s f e r  o r  h i d e  

a s s e t s  t h a t  w o u l d  o t h e r w i s e  b e  a v a i l a b l e  t o  s a t i s f y  l e g i t i m a t e  

d e b t s .

W h i l e  t h e  i s s u e  o f  o b l i g a t i o n  i s  p r e e m i n e n t ,  t h e  e c o n o m i c  

i s s u e  i s  n o  l e s s  i m p o r t a n t .  C r e d i t  i s  e s s e n t i a l  t o  t h e  e c o n o m i c  

l i f e  o f  t h i s  c o u n t r y .  C o n s u m e r  c r e d i t ,  c o m m e r c i a l  c r e d i t ,

s e c u r e d  a n d  u n s e c u r e d  c r e d i t  e n t e r  i n t o  o u r  l i v e s ,  e v e r y d a y .  

C r e d i t  r e m a i n s  a v a i l a b l e  s o  l o n g  a s  t h o s e  w h o  e x t e n d  i t  a r e  g i v e n  

c e r t a i n  a s s u r a n c e s  a b o u t  t h e i r  r i g h t s  a t  d e f a u l t .  T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r  A c t  p r o v i d e s  a s s u r a n c e s  t o  c r e d i t o r s  t h a t  

h e l p  m a k e  c r e d i t  a v a i l a b l e  t o  a l l  o f  u s .



r r n s  e c o n o m i d  I s s u e  l e a d s  d i r e c t l y  t o  t h e  i s s u e  o f  u n i f o r ­

m i t y .  T h e  a v a i l a b i l i t y  a n d  t h e  h e a l t h  o f  t h e  c r e d i t  m e c h a n i s m  

r e q u i r e  n a t i o n a l  s t a n d a r d s .  T h e  p r i n c i p l e s  o f  t h e  o l d  U n i f o r m  

F r a u d u l e n t  C o n v e y a n c e  A c t  b e c a m e  a p p l i c a b l e  t o  e v e r y  p e r s o n  i n  

e v e r y  s t a t e  b e c a u s e  i t  w a s  i n c o r p o r a t e d  i n t o  t h e  F e d e r a l  B a n k r u p ­

t c y  A c t .  M u c h  o f  w h a t  i s  i n  t h a  n e w e r  F r a u d u l e n t  T r a n s f e r  A c t  

d u p l i c a t e s  t h e  B a n k r u p t c y  R e f o r m  A c t  o f  1 9 7 8 .  U n i f o r m i t y  h a s  

b e c o m e  n o t  o n l y  a  q u e s t i o n  o f  l a w  b e t w e e n  s t a t e s ,  b u t  a l s o  

b e t w e e n  s t a t e  a n d  f e d e r a l  l a w .  W i t h o u t  u n i f o r m i t y ,  c r e d i t  

b e c o m e s  l e s s  a v a i l a b l e ,  a n d  t h e  c r e d i t  m e c h a n i s m  i s  l e s s  

r e l i a b l e .  T o  a v o i d  c o n f u s i o n  a n d  e x p e n s e ,  t h e  s a m e  r u l e s  m u s t  

a p p l y  t h r o u g h o u t  t h e  c o u n t r y .  P u b l i c  e x p e c t a t i o n s  a r e  t h e  s a m e  

i n  e v e r y  s t a t e  a n d  j u r i s d i c t i o n .

A s s o c i a t e d  w i t h  t h e  i s s u e  o f  u n i f o r m i t y  i s  t h e  i s s u e  o f  

m o d e r n i t y .  T h e  o r i g i n a l  F r a u d u l e n t  C o n v e y a n c e  A c t ,  w h i c h  t h e  

F r a u d u l e n t  T r a n s f e r  A c t  r e p l a c e s ,  w a s  p r o m u l g a t e d  i n  1 9 1 8 .  

C h a n g e s  i n  f e d e r a l  b a n k r u p t c y  l a w ,  i n  c r e d i t o r - d e b t o r  r e l a t i o n s  

i n  g e n e r a l ,  e v e n  i n  t h e  r u l e s  g o v e r n i n g  t h e  c o n d u c t  o f  l a w y e r s ,  

m a k e  i t  c l e a r  t h a t  a  m o d e r n i z a t i o n  i s  o v e r d u e .  T h e  U n i f o r m  

F r a u d u l e n t  T r a n s f e r s  A c *  a n s w e r s  t h a t  i m m e d i a t e  n e e d .



F R E D  H .  M I L L E R  
P r o f e s s o r  o f  L a w  a t  t h e  U n i v e r s i t y  o f  O k l a h o m a

S e c t i o n  b y  S e c t i o n  A n a l y s i s  o f  t h e  A c t

S e c t i o n  1  c o n t a i n s  d e f i n i t i o n s .  S e c t i o n  2  a l s o  c o n t a i n s  t h e  
d e f i n i t i o n  o f  " i n s o l v e n t , "  a n d  S e c t i o n  3 t h e  d e f i n i t i o n  o f  
" v a l u e . "  T h e  d e f i n i t i o n  o f  " a s s e t "  i n  S e c t i o n  2 ( 2 ) ,  t o g e t h e r  
w i t h  t h e  l a t t e r  d e f i n i t i o n s  o f  " i n s o l v e n t "  a n d  " v a l u e , "  i n  a  
g e n e r a l  s e n s e  f o r m u l a t e  t h e  c o r e  c o n c e p t  o f  t h e  a c t :  t h e  t r a n s f e r  
o f  a n  a s s e t  ( o r  i n c u r r i n g  a n  o b l i g a t i o n )  f o r  i n a d e q u a t e  v a l u e  b y  
a n  i n s o l v e n t  d e b t o r  o r  o n e  r e n d e r e d  i n s o l v e n t  b y  t h e  t r a n s a c t i o n  
i s  a  f r a u d u l e n t  t r a n s f e r .  S u b s e c t i o n  3 ( B )  i s  w o r t h  p a r t i c u l a r  
n o t e  i n  t h i s  r e s p e c t  b e c a u s e  i t  o v e r r u l e s  f o r  s t a t e  l a w  t h e  
c o n t r o v e r s i a l  h o l d i n g  i n  D u r r e t t  v .  W a s h i n g t o n  N a t .  I n s .  C o . . 
6 2 1  F . 2 d  2 0 1  ( 5 t h  C i r .  1 9 8 0 ) ,  t h a t  a  r e g u l a r l y  c o n d u c t e d  m o r t g a g e  
f o r e c l o s u r e  t h a t  p r o d u c e s  a  p r i c e  " t o o  l o w "  m a y  b e  a v o i d e d  a s  a  
f r a u d u l e n t  c o n v e y a n c e .  B y  c l o u d i n g  p r o p e r t y  t i t l e s  t h e  D u r r e t t  
r u l e  v i r t u a l l y  i s  a  s e l f - f u l f i l l i n g  p r o p h e c y .

S e c t i o n  4  S u b s e c t i o n  a ( l )  s t a t e s  t h e  b a s i c  r u l e  o f  t h e  a c t :  
a  t r a n s f e r  m a d e  o r  a n  o b l i g a t i o n  i n c u r r e d  w i t h  a c t u a l  i n t e n t  t o  
h i n d e r ,  d e l a y  o r  d e f r a u d  c r e d i t o r s  i s  a c t i o n a b l e  b y  c r e d i t o r s .  
H o w  d o e s  a  c r e d i t o r  p r o v e  t h e  d e b t o r ’ s  a c t u a l  i n t e n t ?  S u b s e c t i o n
b  s e t s  o u t  " b a d g e s  o f  f r a u d "  i f  s e v e r a l  o f  t h e s e  a p p e a r  i t  i s
s t r o n g  e v i d e n c e .  S u b s e c t i o n  a ( 2 ) ,  o n  t h e  o t h e r  h a n d ,  s e t s  o u t  
t w o  c a s e s  w h e r e  t h e  l a w  d e c r e e s  t h e  i n t e n t  e x i s t s  i f  t h e  f a c t s  
a r e  a s  s t a t e d .

S e c t i o n  5  s t a t e s  t w o  f u r t h e r  c a s e s  w h e r e  t h e  l a w  d e c r e e s  t h e  
t r a n s a c t i o n  i s  f r a u d u l e n t ,  b u t  o n l y  a s  t o  p r e s e n t  c r e d i t o r s  a n d  
n o t  a l s o  a s  t o  c r e d i t o r s  a r i s i n g  l a t e r  a s  i s  t h e  c a s e  f o r  
t r a n s f e r s  c o v e r e d  b y  S e c t i o n  5 .

S e c t i o n  6  d e f i n e s  w h e n  a  t r a n s a c t i o n  o c c u r s .  I t  o c c u r s  w h e n  
i t  c a n  p r e j u d i c e  t h e  r i g h t s  o f  t h i r d  p a r t i e s ,  a n d  n o t  w h e n  i t  
a c t u a l l y  o c c u r s  b e t w e e n  t h e  p a r t i e s  t o  i t .  F o r  e x a m p l e ,  a  
c r e d i t o r  d o e s  n o t  n e e d  t h i s  a c t  t o  s e t  a s i d e  a  f r a u d u l e n t
s e c u r i t y  i n t e r e s t  t h a t  i s  n e v e r  f i l e d ;  t h e  c r e d i t o r  c a n  d e f e a t
t h a t  i n t e r e s t  u n d e r  t h e  U n i f o r m  C o m m e r c i a l  C o d e .  S u b s e c t i o n  5  o f  
t h i s  S e c t i o n  a l s o  s t a t e s  t h e  t i m e  w h e n  a n  o b l i g a t i o n  i s  i n c u r r e d .

S e c t i o n  7  d e s c r i b e s  t h e  r e m e d i e s  a  c r e d i t o r  h a s  t o  a t t a c k  
a n d  a v o i d  a  f r a u d u l e n t  t r a n s f e r  o r  o b l i g a t i o n .



-------^ o ^ v ^ v i i  <j  , « y u u u  i d i u i  y u t c u a s e r  l o r
r e a s o n a b l y  e q u '  a l e n t  v a l u e  w h o  d i d  n o t  i h a r e  i n  t h e  d e b t o r ' s  
f r a u d u l e n t  p u r ^ s e  a n d  s u b s e q u e n t  g o o d  f a i t h  t r a n s f e r e e s  f o r  
v a l u e  w h o  a r e  s u f f i c i e n t l y  r e m o t e .  S u b s e c t i o n  ( d )  a l s o  g i v e s  a  
g o o d  f a i t h  t r a n s f e r e e  o r  o b l i g e e  a g a i n s t  w h o m  t h e  t r a n s a c t i o n  c a n  
b e  a v o i d e d  p r o t e c t i o n  f o r  a n y  v a l u e  g i v e n .

S u b s e c t i o n  ( e )  i s  i m p o r t a n t  a s  p r o t e c t i n g  l e a s e  t e r m i n a t i o n s  
a n d  s e c u r i t y  i n t e r e s t  e n f o r c e m e n t  a g a i n s t  MD u r r e t t  t y p e "  a t t a c k s ,  
a n d  S u b s e c t i o n  ( f )  a l l o w s  " w o r k o u t s "  a n d  t h e  l i k e  t o  o c c u r .

S e c t i o n  9  p r e s c r i b e s  s t a t u t e s  o f  l i m i t a t i o n  s p e c i f i c a l l y  f o r  
t h e  a c t .

S e c t i o n  1 0  s t a t e s  t h e  a c t  i s  s u p p l e m e n t e d  b y  o t h e r  l a w  a n d  
S ^ c t i o r L j J .  s p e c i f i e s  t h a t  i n  i n t e r p r e t i n g  t h e  a c t ,  p r e c e d e n t  f r o m  
o t h e r  s t a t e s  t h a t  h a v e  e n a c t e d  i t  s h o u l d  b e  u s e d  t o  m a i n t a i n  
u n i f o r m i t y .

S e c t i o n  1 2  p r o v i d e s  t h e  t i t l e .

S e c t i o n  1 3  r e p e a l s  t h e  c u r r e n t  s t a t u t e s  o n  t h e  s u b j e c t ,  
i n c l u d i n g  a n y  o l d  p r e d e c e s s o r  v e r s i o n s  o f  t h i s  a c t .



FEDERAL P \NKRUPTCY LAW -  SO R T IN G  QtT'" CONFUSION
T h e r e  h a g  b e e n  m u c h  c o n f u s i o n  o v e r  t h e  r e l a t i o n s h i p  o f  

m o r t g a g e  f o r e c l o s u r e s ,  h o w e v e r  d o n e ,  a n d  f r a u d u l e n t  c o n v e y a n c e
s t a t u t e s ,  i n c l u d i n g  t h e  1 9 8 4  U n i f o r m  F r a u d u l e n t  T r a n s f e r  A c t  
( U F T A ) .  T h e  c o n f u s i o n  r e s u l t s  f r o m  a  s i n g l e ,  n o w  n o t o r i o u s  c a s e ,
D u r r e t t  v ,  W a s h i n g t o n  H a t . ,  I n s . _  C o . , 6 2 1  F . 2 d  201  ( 5 t h  c i r .
1 9 8 0 ) .  T h e  C o u r t ,  i n  D u r r e t t . h e l d  a n o n c o l l u s i v e  m o r t g a g e  
f o r e c l o s u r e  c o n d u c t e d  p u r s u a n t  t o  T e x a s  l a v  a  c o n s t r u c t i v e l y  
f r a u d u l e n t  t r a n s f e r  u n d e r  S e c t i o n  6 7 d  o f  t h a  B a n k r u p t c y  A c t .  T h e  
B a n k r u p t c y  A c t  h a s  f r a u d u l e n t  t r a n s f e r  p r o v i s i o n s  d i r e c t l y  
a n a l o g o u s  t o  t h e  U F T A .

D u r r e t t  h a s  n o t  b e e n  f o l l o w e d  i n  a l l  c i r c u i t s  o f  t h e  f e d e r a l  
c o u r t s .  I t  h a s  b e e n  d i r e c t l y  r e j e c t e d  i n  t h e  S i x t h  a n d  N i n t h
C i r c u i t s ,  f o r  e x a m p l e .  I t s  i n f l u e n c e  o n  s t a t e  l a w  i n  t h e  i n t e r ­
p r e t a t i o n  o f  t h e  1 9 1 8  U n i f o r m  F r a u d u l e n t  C o n v e y a n c e  A c t  ( U F C A )
a n d  t h o s e  s t a t e s  s t i l l  f o l l o w i n g  t h e  c o m m o n  l a w  i s  n o t  y e t  c l e a r .  
M u c h  s p e c u l a t i o n  a t t e n d s  t h e  p o s s i b i l i t i e s  i n  t h a t  r e g a r d ,  h o w ­
e v e r .

W h y  i s  D u r r e t t  s o  i m p o r t a n t ?  I t s  h o l d i n g  c a l l s  t h e  v a l i d i t y  
o f  t h e  b u l k  o f  m o r t g a g e  f o r e c l o s u r e  s a l e s  i n t o  q u e s t i o n .  A l m o s t  
n e v e r  d o  s u c h  s a l e s  r e a l i z e  t h e  c u r r e n t  m a r k e t  p r i c e  f o r  r e a l  
e s t a t e  b o u g h t  a n d  s o l d  i n  t h e  o r d i n a r y  c o u r s e .  A  k e y  e l e m e n t  i n  
f r a u d u l e n t  c o n v e y a n c e  a n a l y s i s  i s  t h e  c o n c e p t  o f  " f a i r  c o n s i d e r a ­
t i o n "  o r  " r e a s o n a b l y  e q u i v a l e n t  v a l u e . "  I n  D u r r e t t ,  t h e  
f o r e c l o s u r e  s a l e  r e a l i z e d  l e s s  t h a n  7 0 %  o f  t h e  a l l e g e d  m a r k e t  
v a l u e ,  a n d  w a s  a  f r a u d u l e n t  t r a n s f e r  f o r  t h a t  f a c t .

A s  a  r e s u l t  o f  D u r r e t t .  b u y e r s  i n  f o r e c l o s u r e  s a l e s  l o s e  
a s s u r a n c e  o f  t i t l e .  L e n d e r s  c a n n o t  b e  s u r e  o f  l e n d i n g  p r a c t i c e s .  
T h e  u n c e r t a i n t y  t h a t  D u r r e t t  f o r e c a s t s  h a s  l a r g e  e c o n o m i c  i m p a c t  
i n  r e a l  e s t a t e  m a r k e t s .

U F T A  a t t e m p t s  t o  a l l e v i a t e  t h e  d i f f i c u l t i e s  t h a t  D u r r e t t  
s u g g e s t s .  I n  S e c t i o n  3 ( b ) ,  v a l u e  i s  " r e a s o n a b l y  e q u i v a l e n t  
v a l u e "  i f  g i v e n  i n  " a  r e g u l a r l y  c o n d u c t e d ,  n o n c o l l u s i v e  f o r e c l o ­
s u r e  s a l e  o r  e x e c u t i o n  o f  a  p o w e r  o f  s a l e  f o r  t h e  a c q u i s i t i o n  o r  
d i s p o s i t i o n  o f  t h e  i n t e r e s t  o f  t h e  d e b t o r  u p o n  d e f a u l t  u n d e r  a  
m o r t g a g e ,  d e e d  o f  t r u s t ,  o r  s e c u r i t y  a g r e e m e n t . "  A d o p t i o n  o f  
t h i s  p r o v i s i o n  w o u l d  p r e c l u d e  a  D u r r e t t  t y p e  o f  h o l d i n g  i n  a n y  
s t a t e  a d o p t i n g  U F T A .  O n l y  p r i v a t e ,  n o n - p u b l i c  t y p e s  o f  t r a n s ­
f e r s ,  s u c h  a s  s o m e  k i n d s  o f  d e e d  i n  l i e u  o f  f o r e c l o s u r e ,  w o u l d  b e  
v u l n e r a b l e .  B u t  t h e s e  a r e  e x a c t l y  t h e  k i n d s  o f  t r a n s f e r s  U F T A  i s  
d e s i g n e d  t o  r e m e d y  a n y w a y .  U F T A  S e c t i o n  3 ( b )  r e m o v e s  t h e  
u n c e r t a i n t y  t h a t  D u r r e t t  h a s  c r e a t e d ,  i n s o f a r  a s  s t a t e  l a w  i s  
c o n c e r n e d .

W e  m u s t  b e  c l e a r ,  h o w e v e r ,  o n  t h e  d i s t i n c t i o n  b e t w e e n  
f e d e r a l  a n d  s t a t e  l a w ,  t h e  B a n k r u p t c y  A c t  a n d  s t a t e  f r a u d u l e n t  
c o n v e y a n c e  l a w .  D u r r e t t  s t i l l  a p p l i e s  i n  f e d e r a l  b a n k r u p t c y  l a w ,


