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State's interpretation would justify terminating N.A.'s parental
rights on the grounds that S.A. and D.A. would not "meet their
potential”™ with N.A. because she would not be able to satisfy their
needs for "structure and consistency."”

The better way to interpret subsection (A) is in
accordance with its plain intent — subsection (A) is designed to
deal with situations where the parent abandons the child, the child
runs away, or the child refuses to accept the parent's care. The
seriousness of these kinds of situations is congruent with the

types of circumstances covered by subsections (B) through (F).

Unlike subsection (A), which focuses on a parent's
willingness to care and does not explicitly give superior courts
guidance in determining what constitutes inability to care,
subsections (B) through (F) contain specific standards for

adjudicating a child CINA and terminating parental rights based on

a parent's or caregiver's5 inability to <care. Under subsection
(B) , inability to provide needed medical treatment can support a
CINA finding. Subsection (C) covers inability to care that causes,
or creates an imminent and substantial risk of, substantial
physical harm. Subsection (D) deals with sexual abuse or a danger
of sexual abuse caused by a parent’s inability to supervise a child
or by other conditions <created by the parent. Subsection (E)

permits a CINA adjudication if a parent approves the commission of

If a parent intends to place a child with a caregiver who
would harm the child as proscribed in subsections (B) through (F),
the child can be declared CINA under the appropriate provision(s)
of subsections (B) through (F).
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delinquent acts by the child, subsection (F) concerns "substantial
physical . . . neglect.”

Reading subsection (A) as permitting a CINA adjudication
based on inability to care would make all these parts of
subsections (B) through (F) superfluous. A superior court would
not have to determine whether the requirements in subsections (B)
through (F) were met if the court could easily declare a child CINA
upon a general finding of inability to care under subsection (A).6
Such a result would violate basic principles of statutory
construction. See. e.g.. Journey v. State. 895 P.2d 955, 959 n.10
(Alaska 1995) ("as a general rule, statute should be construed so
that effect is given to all its provisions and no part is
inoperative or superfluous, void or insignificant"”) (citing Homer

Elec. Assln v. Towslev. 841 P.2d 1042, 1045 (Alaska 1992)).

For these reasons, we overrule A.M.. 891 P.2d at 824,
T.W.R.. 887 P.2d at 945, and J.L.F. . 828 P.2d at 170, to the
limited extent that those cases stated that ability to care may be
considered under subsection (A). We continue to follow the central
teaching of those <cases — parental rights may be terminated

For example, in this case, while the superior court did
declare S.A. and D.A. CINA wunder subsections (A) and (C), its
findings appear to fit in mainly under the State's interpretation
of subsection (A) . And we are aware of at least two other pending

term .nation of parental rights appeals where the superior court
adjudicated children CINA only under subsection (A), without
considering other subsections, even though the records in those
cases arguably could have supported CINA adjudications under
subsections (C) or (F).
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because a parent is unable to care for a child.7 We only clarify
that superior courts should be guided by the specific, explicit
standards of subsections (B) through (F) in determining whether a
parent or caregiver is able to care for a child.

Since a child may not be adjudicated CINA under
subsection (A) based on a parent's inability to care for the child
if the parent is willing to care for the child, we overturn the

superior court's finding that s. A. and D.A. are CINA under

The results we reached in ALM.. T.W.R.. and J.L.F. would

not change under our holding in this case. In A.M.. the superior
court's termination of parental rights was based solely on a
finding that the father had abandoned his children. 891 P .2d at
820. We ruled that the abandonment finding was clearly erroneous.
Id. at 824. We remanded the case for consideration of whether the
father was able to care for the children. ld. at 824-25. We
noted:

The superior court specifically found,
beyond a reasonable doubt, that A.M.'s
daughter was likely to suffer sexual abuse if
placed in his custody; that both children were
likely to suffer physical abuse resulting from

A.M.'s domestic violence; and that both were
likely to suffer physical deprivation due to
A.M.'s inability to meet their needs on a

consistent, ongoing basis.

ld. at .25. These findings would support CINA adjudications under
subsections (D), (C), and (F), respectively.

In T.W.R.. we affirmed the superior court's termination
of parental rights and finding that the mother was unable to care
for her children. 887 P .2d at 945. In that case, the record

showed and the superior court specifically found that the children
were CINA under subsection (B) as a result of the mother's failure

to provide them with needed medical attention. ld. at 946.

In J.L.F. . we refused to uphold a termination of parental
rights where the superior court relied only on subsection (A) . 828
P.2d at 169-70. We noted that the superior court's findings "fit
well under subsection (2)(c).n Id. at 170. We remanded for

determination of whether parental rights could be terminated under
subsection (C). Id.
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subsection (A). We realize that our opinions in A.M., J.L.F.. and
T.W.R. may have led some superior courts to make CINA findings
solely under subsection (A) and not address subsections (B) through
(F) in cases where the evidence would support a CINA adjudication
under subsections (B) through (F) . If this were such a case, ihe
proper remedy would be to remand for consideration of whether the
children are CINA under the appropriate provision(s) in subsections
(B) through (F). However, the record in this case cannot support
a CINA adjudication under subsections (B) through (F), meaning that

the termination of N.A.'s parental rights must be reversed.8

V. CONCLUSION
We hold that a child may not be adjudicated CINA under

AS 47.10.010(a)(2)(A) on the grounds that the child's parent or

caregiver is unable to care for the child if the parent or
caregiver is willing to care for the <child. A parent's or
caregiver's ability to care may be considered under the specific,

explicit standards of AS 47.10.010(a)(2)(B)- (F) . We thus overturn
the superior court's determination that S.A. and D.A. are CINA

under AS 47.10.010(a)(2)(A). We also conclude that the superior

Our resolution of the AS 47.10.010(a)(2) issues makes it
unnecessary to consider the other arguments made on appeal by N.A .
who is an Alaska Native. We doubt, however, that the evidence
presented by the State in this case satisfied the requirements of
Alaska Child in Need of Aid Rule 18(c)(2), which prohibits
termination of the parental rights of a Native parent unless the
evidence shows beyond a reasonable doubt that custody of the child
by the Native parent will likely causo the child to suffer serious
emotional or physical damage. See also 25 USC 8§ 1912(f) (1988);
K.N. v. State. 856 P.2d 468, 474 (Alaska 1993).
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court's holding that S. A. and D.A. are CINA under AS

47.10.010(a)(2)(C) is erroneous. The record cannot support a CINA

adjudication under any other subjection of AS 47.10.010(a)(2). The

termination of N.A.'s parental rights is REVERSED.

-18- 4314



EASTAUGH, Justice, with whom COMPTON, Justice, joins,
concurring in p and dissenting in part.
I agree with Parts I, 11 and IIll of the court's opinion.

I disagree with Part IV of the court's opinion because

I conclude that ability to care is a relevant consideration under
AS 47.10.010(a)(2)(A). I nonetheless agree that on the facts
presented here the trial court erred in relying on AS
47.10.010(a)(2)(A) as one basis for CINA jurisdiction.

Consequently, the result reached by this court is appropriate.
The court announces three main grounds for its conclusion
that ability to care is irrelevant to AS 47.10.010(a)(2).1 Opinion
at 11. First, it asserts that a contrary interpretation of
subsection (A) "would permit CINA adjudications based on parenting

deficiencies much less severe" than those covered under subsections

AS 47.10.010 provides in pertinent part:

(a) Proceedings relating to a minor
under 18 years of age residing or found in the
state are governed by this chapter, except as
otherwise provided in this chapter, when the
court finds the minor

(2) to be a child in need of aid as a
result of

(A) the <child being habitually absent
from home or refusing to accept available
care, or having no parent, guardian,
custodian, or relative <caring or willing to
provide <care, including physical abandonment
by

(1) both parents,

(ii) the surviving parent, or

(iii) one parent if the other parent's
rights and responsibilities have been

terminated under AS 25.23.180(c) or AS
47.10.080 or voluntarily relinquished.
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(B) through (F) . Second, *it asserts that unlike subsection (A),
n;

subsections (B) through (F) set "clear, specific standards for

adjudicating a child CINA based on a parent's inability to care."

Third, it argues that considering ability to care under subsection

(A) "would make subsections (B) through (F) virtually superfluous."”

Opinion at 11-12.

In my view, these grounds are unconvincing. Both as a
matter of statutory construction and common sense, ability to care
is and must be relevant to an inquiry under subsection (A)

Alaska Statute 47.10.010(a)(2) contains six subsections
which state alternative grounds for finding a child in need of aid.
The grounds and subsections are independent, but are not
necessarily discrete because more than one ground may apply in a

given case.

It is first essential to recognize the evil at which
subsection (A) is aimed. Subsection (A) is directed at two basic
problems: (1) conduct of the child which deprives the <child of

available care ("the <child being habitually absent from home,"
i.e., running away, or "refusing to accept available care"),* and
(2) want of a person (parent, or guardian, custodian, or relative)
to provide care to the child ("the child . . . having no parent

caring or willing to provide care"). Subsection (A) focuses
on the two situations in which the child is deprived of care, the
first when the child's acts or omissions prevent delivery of care,
and the second when there is no one to deliver care. Subsection

(A) thus addresses two different sources of a single fundamental
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evil: a failure of care for the child. If the child does not
receive the necessary care, there has been a failure of care.
Comparison of subsection (A) with subsections (B) through
(F) confirms the legislative scheme. Although those other
subsections address what might initially seem to be relatively more
specific and harmful hazards, the legislature put subsection (A)
on an equal footing with the other subsections as a basis for
adjudicating a child in need of aid. We must assume that the
legislature considered hazards posed by a failure of care to be
equivalent to those addressed in subsections (B) through (F). It
is not for us to make explicit or implicit value judgments about
whether a child deprived of care is entitled to less protection
than one placed in imminent danger. The child deprived of care may
ultimately suffer as much as the child who is a victim of more
violent but less insidious conditions, and the arrangement of AS
47.10.010(a)(2) suggests that the legislature recognized this.
Subsection (A) does not require that the <child be in
grave danger. Indeed, under some circumstances a runaway child
might fare better outside the home than in it. The subsection

specifies physical abandonment as an example of a deprivation of

care sufficient to invoke the subsection, but does not require
conduct that dramatic for CINA jurisdiction to be appropriate. The
physical abandonment example does suggest, however, that the

legislature was concerned about relatively serious failures of
care, in which the ostensible caregiver has functionally, if not

physically, abandoned the child.
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evil: a failure of care for the child. If the child does not
receive the necessary care, there has been a failure of care.
Comparison of subsection (A) with subsections (B) through
(F) confirms the legislative scheme. Although those other
subsections address what might initially seem to be relatively more
specific and harmful hazards, the legislature put subsection (A)
on an wequal footing with the other subsections as a basis for
adjudicating a child in need of aid. We must assume that the
legislature considered hazards posed by a failure of care to be
equivalent to those addressed in subsections (B) through (F). It
is not for us to make explicit or implicit value judgments about
whether a child deprived of care is entitled to less protection
than one placed in imminent danger. The child deprived of care may
ultimately suffer as much as the child who is a victim of more
violent but less insidious conditions, and the arrangement of AS
47.10.010(a)(2) suggests that the legislature recognized this.
Subsection (A) does not require that the child be in
grave danger. Indeed, under some circumstances a runaway child
might fare better outside the home than in it. The subsection
specifies physical abandonment as an example of a deprivation of
care sufficient to invoke the subsection, but does not require
conduct that dramatic for CINA jurisdiction to be appropriate. The
physical abandonment example does suggest, however, that the
legislature was concerned about relatively serious failures of
care, in which the ostensible caregiver has functionally, if not

physically, abandoned the child.
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Subsection (A) thus contemplates two alternative grounds
for finding the child to be in need of aid, one attributable to the

child who runs away or refuses care, and the other attributable to

persons who should or could care for the child. Common to both
grounds is the notion that there will be a fundamental deprivation
of care. This notion is important. Notwithstanding past failures,

CINA status under subsection (A) is not warranted unless the child
will be fundamentally deprived of care in the future. A CINA
adjudication therefore requires the court to predict as best it can
whether the present failure of care is resolved, and whether the
child will henceforth get the necessary care.

It necessarily follows that subsection (A) deals with the
delivery and the deprivation of care. That conclusion is
irreconcilable with this court's reading of subsection (A), because
this court appears to think that willingness to provide care can
substitute for deliverv of care. Opinion at 11. To the contrary,
subsection (A) is concerned with performance, not intentions.

The legislature provided a definition of "care" and

"caring" to be applied in disputes under AS 47.10.010(a)(2)(A):

"'care' or ‘'caring' under AS 47.10.010(a)(2)(A) . . . means to
provide for the physical, emotional, mental, and social needs of
the child." AS 47.10.990(1). We must apply this definition here.
Thv court's contention — that AS 47.10.010(a)(2)(A) merely
requires that an eligible person be willing to care for the child
regardless of ability to provide care successfully — ‘ignores both
the express words of this definition, and its implications.
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The court reads the clause "willing to provide care" as

though willingness is independent of a performance standard, and
simply tvrns on the willingness — the good intentions — of a
would-be provider. That reading of the statute is conceptually
erroneous. When the definition found in 8 990(1) is inserted into

AS 47.10.010(a)(2)(A), CINA jurisdiction exists when there is no

eligible person who is presently providing for the child's needs

and there is no other eligible person willing to provide for those
needs. The phrasec "caring"” and "willing to provide care"™ are not
alternatives; instead, they express two conditions which must both
exist for CINA jurisdiction. Jurisdiction exists if the child's

needs (1) are not currently being met (no one is now "caring" for

the child) , and (2) will not be met by other eligible persons (no
one is "willing to provide care" in the future). Subsection (A)
does not make good intentions a substitute for good care. Mere
"willingness"” is not an acceptable alternative to "caring,"” and the
legislature did not intend it to be. A would-be provider who is
unable to provide care does not have the willingness subsection (A)
contemplates. The overriding concern expressed in AS
47.10.010(a)(2), including subsection (A), is the child's receipt
of care. Thus, the "willingness" which the statute demands must
be accompanied with the ability to provide care successfully.

The court interprets the clause"caring or willing to
provide care™ as though "caring" and "willing" are parallel
alternatives. Thatinterpretation ignores the evil addressed by
subsection (A) , the deprivation ofcare. It also overlooks the
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legislature's scheme, that a child is in need of aid if there is

a present failure of care, and if care will not be provided by an
eligible person in the future. The word "willing"™ in the clause
"willing to provide care” must be understood in the context of CINA
disputes. Such <cases arise oecause the present custodian has

failed to deliver the necessary care; nonetheless, the child is not
in need of aid if some other eligible person stands ready to
deliver that care in the future. The element of "willingness"”
simply conveys the other person's commitment to deliver care.

A mere expression of good intent is insufficient if the

care will not in fact be provided. The person who is well-
meaning, but hopelessly incapable, may be "willing” in the broadest
sense, but is not "willing to provide care"” in the sense required
by subsection (A) . The <clause "willing to provide care" is
intended to guarantee that care will be delivered in the future,
and the inability of the prospective caregiver is just as relevant
to the adjudication as the present ability of the current custodian
is.

The structure and purpose of AS 47.10.010(a)(2) confirm

this reading. In each of its subsections, AS 47.10.010(a)(2)
invites inquiry into whether a <child's "physical, emotional,
mental, and social needs"” are actually being met. These

subsections contain objective performance standards2 because good

intentions alone do not ensure that a child's "physical, emotional,

2 The other jurisdictional bases contemplated by subsection
(A) and in subsections (B) through (F) concern the quality of care
the child actually receives or is Ilikely to receive.
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mental, and social needs" are satisfied. Thus the structure and
purpose of AS 47.10.010(a; (2) preclude a <conclusion that the
legislature intended to withhold CINA jurisdiction when a parent
has good intentions, but is responsible for conditions that
endanger a child.

Furthermore, the legislature could not have intended that
a -person who is wun-ble to <care is "willing to provide <care."

Consider a parent whose fundamental lack of mental capacity results

in an inability to meet the child's normal needs, and thus in a
lack of "caring" as that word is used in subsection (A). If the
court were correct, that parent could defeat CINA jurisdiction
simply by professingthat she/he is "willing" to provide care
despite her/his demonstrated inability to do so. The child would
then return to the parent, whose inability would again be
demonstrated, again placing the child in jeopardy. Assuming the

conditions created by the parent then put the child in substantial
danger, DHSS would again try to intervene to protect the <child.
Either the superior court would find CINA jurisdiction to protect

the child (possibly under subsection (A) on an abandonment theory

or under subsection (C) if the harm were "imminent"), or the
willing parent could again defeat jurisdiction at continuing risk
to the child. The legislature could not have intended the latter
result, and the former is an exercise in judicial circuity that

needlessly exposes the child to harm.
Likewise, consider the example of a relative who

professes a willingness to care for the child. According to this
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court, the superior court could not assert jurisdiction over the

child, regardless of the relative's proven inability to provide
care in the future. However, if the relative took custody and
subsequently failed to "provide for the physical, emotional,
mental, and social needs of the child,"” the relative would not be
"caring" for the child under subsection (A). The superior court

could then assert CINA jurisdiction (unless, of course, some other
well-meaning but incapable relative expressed a willingness to
provide care). It makes more sense to allow the court to consider

whether the parent or relative is able to provide care before he

or she obtains custody on the sole basis of professed willingness
to provide care. It makes no sense to deny CINA jurisdiction where
an eligible adult is willing — but indisputably wunable — to
provide care if the court will have to take jurisdiction once the

well-meaning but incapable custodian inevitably creates conditions
which jeopardize the child.3

The court should consequently hold that a trial court may
consider relevant the would-be custodian's ability to care in
determining whether a child is in need of aid under AS

47.10.010(a)(2)(A).

The specification of "physical abandonment” in subsection
(A) does not suggest it is the only circumstance in which there is
no eligible person caring or willing to provide care for the child.
Subsection (A) uses the word "including" to introduce physical
abandonment as one such circumstance. According to VJebster's Third
New International Dictionary 1142 (1969), "include" means "to
place, list, or rate as a part or component of a whole or of a
larger group, class, or aggregate."
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The <court first reasons that this interpretation of
subsection (A) would permit CINA adjudications based on parenting
deficiencies "much less severe" than those covered under
subsections (B) through (F). Opinion at 11, 13-14.

This reason is unpersuasive. It erroneously assumes
that, in the eyes of the legislature, the evil addressed in
subsection (A) is inherently less severe than those evils addressed
in subsections (B) through (F). The legislature made subsection
(A) an independent basis for asserting CINA jurisdiction. It did
not require that the child be in imminent danger for adjudication
under subsection (A) . This court fails to recognize that the

legislature considered the failure to provide care for the child

to be an evil just as deserving of intervention as those hazards
addressed in subsections (B) through (F) . The court thus errs in
assuming the legislature iid not intend the ostensibly "much less
severe" deficiency of failure of care to be the basis for

intervention.4

Although the hazards specifically addressed in
subsections (B) through (F) might at first glance appear
substantially more severe, and therefore more deserving of

legislative attention and DFYS intervention than the failure of
care addressed in subsection (A), the court's assumption that this

is so puts more reliance on labels than on the words of the
statute. It also reflectsa policy decision which appears to have
been made by the legislature, and which isbeyond our province to
alter. Further, | am not convinced that a failure of care for

children is any less damaging to their long-term well-being than
some of the hazards which are the subject of subsections (B)
through (F) . See generally Oliver C.S. Tzeng & Jamia Jacobsen,
Sourcebook for Child Abuse and Neglect 53-77 (1988); Henry B.
Biller & Richard S. Solomon, Child M altreatment and Paternal
Deprivation 14-20 (1986); Harold P. Martin, Abused Children - What
Happens Eventually, in Child Abuse: A Community Concern 154-69

(continued...)
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The second reason announced by the court is also
unpersuasive. The court finds inability to care to be irrelevant

to subsection (A) because subsections (B) through (F) contain

specific standards for CINA jurisdiction based on inability to
care. Opinion at 12, 14-15. That subsections (B) through (F)
arguably set "clear, specific standards”™ for CINA adjudications
does not mean that the court can ignore subsection (A). I do not

see the dichotomy the court perceives between subsection (A) and

subsections (B) through (F) . Just because acts or omissions of
parents or caregivers may fall within subsections (B) through (F)
does not mean that inability to care is irrelevant to subsection
(A) . Further, I do not agree that subsection (A) is without
standards. "Care" and "caring" are defined by AS 47.10.990(1), and

the concepts addressed in subsection (A) are readily understood.

The third reason, the danger subsection (A) would make
the other subsections "virtually superfluous,” is easily avoided
by recognizing that subsection (A) is directed at failure of care.
Subsection (A) encompasses that specific evil, as distinguished
from the acute hazards addressed by the other subsections. The
situations addressed in subsection (A) are not necessarily the same
as those addressed in subsections (B) through (F). More than one

subsection may apply in any given case, but that does not mean the

4(...continued)
(Kim Oates ed., 1984); Vincent J. Fontana & Douglas J. Besharov,
The Maltreated Child (1979) . Therefore, not only is the <court
potentially making value judgments reserved for the legislature,
it may well be reaching erroneous conclusions.
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47.10.010(a) (2) (A) . For jurisdiction to be. found under subsection
(A) , the inability to care would have to lead to a harm or a threat
of harm of a gravity comparable to that presented by the circum -
stances specified in other parts of AS 47.10.010(a)(2).5 See
Rosenberg v. Smidt. 727 P.2d 778, 786 n.18 (Alaska .986) (applying
the principle of statutory construction that "the meaning of

doubtful words may be determined by reference to their association

with other associated words and phrases").6 That comparison, of

5 Subsection (A) itself specifies three different
circumstances in which such a harm is present or threatened: the
child is habitually absent from <che home, the child refuses to
accept available care, and the child is physically abandoned. AS

47.10.010(a)(2)(A). As discussed above, "physical abandonment" is
not the exclusive basis for determining under subsection (A) that

there is no eligible person "caring or willing to provide care" to
the child. See supra, note 8. For example, a parent who remains
in the child's immediate vicinity may not have physically abandoned
the child, but may have through inability or disinterest so ignored

the child's needs as to have constructively abandoned the child.

The other circumstances specified by AS 47.10.010(a)(2)
in which such harm 1is present or threatened are: the child’s not
having received necessary medical treatment because of a parent's
knowing failure to provide it (subsection (B)); the child's having
suffered, or facing an imminent and substantial risk of suffering,

substantial physical harm as a result of a parent's acts or
omission “subsection (C)); the child's having been, or being in
imminent and substantial danger of being, sexually abused by a
parent or as a result of parental neglect or facilitation of the
abuse (subsection D), the child's committing delinquent acts as

a result of parental pressure, guidance, or influence (subsection
(E)); and the child's having suffered substantial physical abuse
or neglect as a result of conditions created by the parent
(subsection (F)).

6 Requiring that the inability to care present a harm or
threat of harm as serious as those reflected in the other
circumstances enumerated in the subsections of AS 47.10.010(a)(2)
ensures that those subsections are not rendered superfluous. See

Journey v. State. 895 P.2d 955, 959 n.10 (Alaska 1995) (explaining
that "as a general rule, statute should be construed so that effect
is given to all its provisions and no part is inoperative or
superfluous, void or insignificant") (citation omitted).
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course, requires recognition that a failure of care under
subsection (A) could be sufficiently grave in the =eyes of the
legislature to justify intervention as a matter of social policy.

According to the court, the State's reading of subsection

(A) in this case would permit the State to assume custody over any
child who had needs the child's parents could not meet." Opinion
at 13. As noted above, | agree that such a reading would be too
broad. That does not mean, however, that this court's reading is
correct.

The court argues that the better way to interpret
subsection (A) is "in accordance with its plain intent "
Opinion at 14. I agree. I read subsection (A), however, to
express a different intent.

Because the court misinterprets subsection (A), it
erroneously concludes that inability is irrelevant to a CINA
adjudication wunder that subsection. To repeat, the inability to
care is relevant to both conditions which have to be met under
subsection (A) in a case like this. There must first be no parent

or other eligible caregiver who is in fact "caring" at present for

the child, i.e., there must be a present failure of care. Second,
there must be no other parent or caregiver "willing to provide
care"” if the <child's custody were to be changed to some other
eligible caregiver. The court erroneously reads "caring" and
"willing to provide care"™ to be two separate alternatives. It
reads willingness as a substitute for ability. Its reading fails
to distinguish between the status quo and the future. Assuming the
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other subsections are rendered superfluous or that the legislature
intended the reading this court now imposes on the statute.

Any possible superfluity is avoided by limiting
subsection (A) in a manner consistent with its terms. The
legislature could not have expected that a mere best interests
analysis would establish CINA status under subsection (A).

Further, the specific circumstances noted in subsection (A) (i.e.,

running away, physical abandonment) illustrate the magnitude of the
sort of failure of <care the legislature intended to addresr.
Further, the reference to "available care" implies that the
legislature did not intend to require perfectcare. This court
previously gave content to subsection (A) and limited its
application by appropriatelyrejecting the equivalent of a best
interest analysis during a CINA adjudication. F. T. v. State. 862
P.2d 857 (Alaska 1993). In that case, the State argued that a
father could not have been "willing to provide care"” because he was
unable to meet his <child's special needs due to the child's
severely emotion?lly disturbed condition. Ild. at 860-61. I agree
with that result. In those <circumstances, no parent could be
expected to "cure"™ the child or meet other than the child's most
basic needs. The holding in F.T. appropriately limits CINA
adjudications under subsection (A) . This limitation prevents

subsection (A) from swallowing up the other subsections.

Unfortunately, in my view, the court in F.T. then
proceeded to expand on this narrow and appropriate holding. It
rejected an argument that inability to care could support a finding
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that a child is in need of aid under AS 47.10.010(a)(2)(A). It
stated, "AS 47.10.010(a)(2)(A) would support a CINA adjudication

only if [the child] had no parent, guardian, custodian, or relative

caring or willing to provide care. Specifically, the parties'
[sic] dispute whether (the father] was willing to provide care."
Id. at 861. DHSS argued "that [the father] could not have been
willing to provide care because he was unable to meet [the child's]
needs." Id. This court rejected that argument and DHSS's

"conclusion that if a child has needs a parent cannot meet, then

the parent cannot be 'willing to provide care' for thatchild."
Id. The court stated that
the State's conflation of willingness to care
and ability to satisfy needs leads to absurd
conclusions. By the State's logic, the parent
of any child with an incurable disease is not
willing to care for thatchild, since by
definition the parent will not be able to meet

the child's medical need for a cure.
Id. The F.T. opinion reasoned that inability to care was
insufficient to support a finding that a child is in need of aid
under subsection (A). The question actually presented there was,
in my view, substantially narrower than this court's broad language

would suggest.

The actual holding in F.T. is nonetheless correct, and
instructive. The ability of a parent or relative to provide care
should be compared to a normal level of parental fitness. For
example, if no person could successfully provide the care required
to cure an incurably-ill child, general parental fitness would
nonetheless be sufficient to defeat jurisdiction under AS
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current caregiver is presently failing to provide the necessary
care, a CINA adjudication is nonetheless inappropriate if some
other eligible <caregiver is able to provide care in the future.
W illingness alone is no substitute for an ability to perform. The
court looks at willingness in isolation, and fails to give

appropriate weight to the clause to provide care."

For these reasons, this court should not overrule its
prior opinions in which it found inability to provide care to be
relevant to a subsection (A) inquiry. See A.M. v. State. 891 P.2d

815, 824 (Alaska 1995); In re T.W.R., 887 P.2d 941, 945 (Alaska
1994); In re J.L.F. . 828 P.2d 166, 170 (Alaska 1992). I would
consequently disavow the Jlanguage in F.T.. 860 P.2d at 860, by
which the court rejected an argument that inability to care could
support a finding that a child was CINA under subsection (A) . |
would not overrule the explicit holding in F.T.

In the case now before us, the record does not warrant
a finding that S.A. and D.A. are CINA under AS 47.10.010(a)(2)(A),
because the facts do not justify a conclusion that N.A. was, at the
time of the trial, unable or unwilling to provide the kind of care
contemplated under subsection (A). I consequently agree that the

termination of N.A.'s parental rights should be reversed.
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Law OFFirFS o
KATHLEEN A. WEEKS

425 "G" STREET, SUITE 900
ANCIIORAGTf, ALASKA 9950)

RHONE : (907) 276-4443 HAX (907) 279-6601

January 23, 1996

Mr. Norm Rokeberg

716 W. 4th Avenue

Anchorage, AK 99501 via facsimile: 465-2040
Re: House Bill No. 339

Dear Representative Rokeberg:

I want to thank you sincerely on behalf of the <children,

parents, and families that you will create through the introduction
of House Bill No. 339. As an attorney who practices family law
extensively, | have seen too many parents that desperately wanted
to adopt a child when the child was prevented from being adopted by
the potential future parenting of a birthparent in jail for a long
term sentence. I sincerely appreciate the fact that you heard the
Alaska Supreme Court's plea to provide our courts with a little
more flexibility in approving an adoption when the birthparent is

likely to be incarcerated for the minority of the child.

It is tragic watching children suffer for their parent's
crime. Children need a real sense of family and the security of
belonging to a family unit. four bill, House Bill No. 339, will
undoubtedly provide a more solid foundation for these children who
had been forgotten for so many years.

I hope that the Legislature will support House Bill No. 339
and pass it quickly.

Thank you.

Sincerely,

Kathleen A. Weeks

KAW/jmh



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 26, 1996
SUBJECT: Termination of parental rights of incarcerated parents

(Work Order No. 9-L.S1124\C)

TO: Representative Norma
Attn: Mia Costello

FROM: Terri Lauterbach
Legislative Counsel

Enclosed is a draft CS for HB 339.

I have moved the reference to "incarceration™ up to line 5, and | have rewritten the other
paragraphs of the original version of HB 339. This re-write is intended to clarify the
following points:

(1) incarceration is the "parental conduct" causing the child to be a child in need of
aid, not the criminal conduct that may have led to the incarceration;

(2) incarceration for a significant period is the parental conduct that "is likely to
continue'; there is no requirement that the court find that the prior crime may again be
committed; and

(3) whether the incarceration includes a "significant' portion of the child’s minority
is to be determined based on the child's age, the child's need for care and control by an adult,

and how much of the parent's incarceration will occur during the child's minority.

I hope this draft suits your purposes. Please let me know if you need additional assistance
on this matter.
TML:klb:glc

96-035.klb

Enclosure
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WORK DRAFT WORK DRAFT WORK DRAFT

9-LS1124\C
Lauterbach
1/26/96

CS FOR HOUSE BELL NO. 339( )
INTHE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE -SECOND SESSION

BY

Offered:
Referred:

Sponsor/s): REPRESENTATIVES ROKEBERG, Mulder

A BILL
FOR AN ACT ENTITLED

"An Act relating to the termination of parental rights of incarcerated parents.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.10.080 is amended by adding a new subsection to read:

(0) For purposes of terminating a parent’s parental rights under the standards
in (c)(3) of this section, the court may determine that incarceration of the parent is
sufficient grounds for determining that a minor is a child in need of aid under
AS 47.10.010(a)(2)(A) as a result of parental conduct and that the conduct is likely to
continue if the court finds, based on clear and convincing evidence, that the

(1) period of incarceration that the parent is scheduled to serve during
the child’s minority is significant considering the child’s age and the child's need for
an adult’s care and control; and

(2) parent has failed to make adequate provisions for care of the child

during the period of incarceration that will be during the child’s minority.

1 CSI1B 339( )

tJew Text Underlined [DELETED TEXT BRACKETED]



Peqgy Thomas .
9208 Long Run Drive
Juneau, Alaska 99801
January 19, 199

The Honorable Norman Rokeberg
Alaska State Legislature

State Capitol, Room 110

Juneau, Alaska 99811

Re: House Bill No. 339 o
An act relating to the termination of parental
rights of incarcerated parents

Dear Representative Rokeberg:

| am writing in su fort of HB 339. The case appealed to the supreme court in
AM. v, State, 891" P.2d 815, 822 (Alaska 1995), are the children | have presently in m

care, |am afoster parent and the two children, Samantha and Marc, will have been wit

me five years on February 22nd.

The children’s mother relinquished her parental rights with the understanding that
| would adopt the children and the father's rights be terminated.

Marc and Samantha were taken into custody atage 3and 18 months, respectively
because their father. Anthony Mancini, was arrested for Theft in the Second Degree and
Sexual Abuse of a Minor inthie Second Degree. Mr. Mancini was subsequently convicted
of those charges. He received 10 years incarceration with one year suspended for a total
of nine years. In jail time that means ne will have served five years. He is due to be
released May 14th of this year.

PPPPPPP



Representative Rokeberg
January 19, 1996
Page 2

Mr. Mancini's parental rights were terminated by Judge Carpeneti. Mr. Mancini
appealed. The supreme court remanded this case March_ 10,1995, to Judge Carpeneti
and we are again awaiting his decision as to termination. Justice Compton of the Alaska
Supreme Court has twice, urged the legislature to "define more clearly the effect of
incarceration on parental rights." (AM. v. State, pp. 29-30 of the opmmn%

. Mr. Mancini has an extensive juvenile as well as adult criminal history. He has no
relatives in the state of Alaska. In July 1990 he placed the children in state care (because
he had no one to care for the children) while he served two weekends of jail time. His
criminal acts have been willful and seem likely to continue.

These children have grown up in my home; they have become a part of my family.
The_F/ have been in limbo the five years while waiting for the courts to decide their fate,
While the children have frequent contact with their mother and weekly court-ordered
telephonetlcontact with their father, they still have a need to belorig to a family-
permanently.

, | urge you to support this bill to give the courts another option in deciding children-
in-neletd-of-m cases. This case seems to demonstrate perfectly the need for this
egislation.

Sincerely,

h/Y YU o

Peggy Thomas

Supreme Court Opinion Nada A. v. State
Supreme Court OP|n|on AM.v. State
First letter asking for sponsorship of legislation

2

Attachm1 nts
3?




ALASKA STATE LEGISLATURE
House of Representatives

Representative Norman Rokeberg

_ Sponsor Statement HB 339
"An act relating to the termination of parental rights of incarcerated parents"

This bill grves the courts the authority to consjder incargeration in child cus ody cases dealin
with termination of parental rights. CurrenI the court does not have the statutory authority t
do this. HB 339 erl allow the courts 0: look at a parent’s imprisonment, whether the length of
the ?nson term will rnclude asrgnr ican nPo{rtron of the child's mrnontyr/ and 10 onsrder

tWhh her or not the parent has fdiled to make adequate provisions for care o e child during
e prison term.

a (Pareni IS N pnson for 10 or 1? years and. arental rrg ts have not been t ermrn%ed
ch a |n er in a foster home ?] years without an ense of rPermanency d belong mg
This bill erI t the courts look at the effect on the reldtionship when a parent is in prison ard
ultimately, grve them a tool to make better custody decisions for children.

In order ermrnae parental rights, the courts have the burden of proof fshowrng that the
yout IsaC n Need of Aid CINA as a result of parental conduct, and that conduct is

kely to contrnue 0 exist. Alaska, StatUte 47.10.01 saay s that the court maly order the stafe to
assume custody of @ minor who is found to be a child in need of ard as a esul of the child
having no paren guardian, custodran or relatrve Wil mg t0 provr e care including physical
aban onmen "The destruct] |on must broug ta out (y he acs of the parent, and in order
to constitute abandonment. the acts of the paren must b wrllfu ""AM. v. State of Alaska, 891
Pb2d §15 822t (Alaska 1995) Being sent to prison does not, by itself, qualify as willful
abandonmen

The courts have elercr y ask%d the Ie?nsla ure to amﬁnd the st at(u es to cover situations
where parents are In prison. The first time was more than a decade aﬁo in Nada A. v. State.
Last year Alaska Supreme Court Justice Compton again re-iterated fis request for
legisfative relief in A.M. v. State of Alaska.

| urge you to support this bill as it will ultimately give the courts the ability to make better
decisions for children.

TTTTTTTTTTTTTTTT



LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

071 465-3867 or 465-2450 STATE OF ALASKA
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORAND I' M January 10. 1996

SUBJECT: Sectional Analvsis tor HB 339

TO: Representative Norman Rokeberg

Attn: Mia
FROM: Ten

Legiaiauvc v-uunsci >*

Your staff has asked for a sectional analysis of HB 339.
The bill is one section in length and provides as follows:

For purposes of terminating parental rights under AS 47.10.080(c)(3), the
court may determine that a minor is a child in need of aid under
AS 47.10.010(a)(2) as a result of parental conduct and that the conduct is
likely to continue if there is no termination of parental rights if the court
finds, based on clear and convincing evidence, that the
11) parent is incarcerated as the result of a voluntary' act committed
by the parent:
(2) period ot incarceration imposed includes a significant portion of

the child's minority: and
(3) parent has failed to make adequate provisions for care of the child

during the period of incarceration.

If you have questions about this bill that are not answered by this sectional analysis, please
let me know.

TML:pl
96-012.pirn

S EC T 10N AL AN ALY S IS



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

M 2@ STATE OF ALASKA

M.EMQRAND ILM April 25. 1995
SUBJECT: Termination of Parental Rights (Work Order No. 9LS-1124\A)
TO: Representative Norman Rokeberg
Attn: Mia
FROM: Terri Lauterbach

Legislative Counsel

Enclosed is a draft for discussion purposes relating to termination of parental rights when a
parent is incarcerated. | have also enclosed excerpts from two court opinions on this subject,
with highlighted portions indicating the court's wish for legislative guidance in this area.
Please let me know if I can he of further assistance.

TMLiglc
95-302.glc

Enclosure

L E X CE R P TS FROM cC 0 UuURT O P I N I O N S - FROM LEG AL S ER V I C E S



parent-child bond.

In sum, to the extent the record supports the conclusion
that A.M."s parent-child relationship has been destroyed, that
destruction appears to have resulted from the fact of his
incarceration. However, A._M."s incarceration could not serve as
the proper basis for a finding of destruction of the parent-child
relationship, since it was not the conduct upon which the court
relied in finding that A.M. had consciously disregarded his
parental obligations.3 Conversely, the conduct involved in A.M."s
conscious disregard of his parental obligations was not the conduct
that "led to the destruction of the parent-child relationship.”

The superior court®s conclusion that A.M."s disregard of

his parental responsibilities led to the destruction of his parent-

8 Indeed, A.M."s incarceration is not the type of willful
act upon which abandonment may be based. Hada A.. 660 P.2d at 439.
The State nevertheless invites us to hold that A .M. was
incarcerated as a result of hi%; voluntary acts, that hii
fi of his misconduct, that
the inability to provide Tor hisresulting-from A:M. *s
incarceration is therefore a result of his voluntary conduct, and
that, in this sense, A.M."s parent-child relationship has been
destroyed by his pre-incarceration disregard of his parental
duties. In support of this theory, tve State cites a number of

cases that liken voluntary criminal acts to acts of abandonment.
See, e.g.. Huston v. Haggard. 475 S.W.2d 330, 333 (Tex. App. 1971);
In re Dobbs. 531 P.2d 303 (Wash. App. 1975).

The State's theory is essentially the same theory
addressed by Justice Compton's concurrence in jrda-A*. 660 P.2d at
441. The gist of Justice Compton's Kada A, concurrence, however,
was that termination of parental rights wunder this theory was
impermissible under the statutory framework £hen in existence.
Justice Compton urged the legislature to amend Alaska law td allow
termination under this theory. Id - The statutory framework in
existence when Hade A. was decided remains essentially unchanged,
despite the concurring opinion. We docline the State's invitation

to adopt this theory in the absence of a statutory change.

15- 4177



COMPTON, Justice, With whom RABINOWITZ, Justice, joins,
concurring.

Once again the textual fabric of AS 47.10.080 confines
us to an uncomfortable fit. See Nada A. v. State, 660 P .2d 436,
441-43 (Alaska 1983) (Compton, J ., concurring). AM. is serving

a prison term of almost ten year3 for sexwually abusing his

stepdaughter. However, we are unable to affirm the termination of
his parental rights. I agree with our disposition of the legal
issues in this case because | do not believe the wording of the
statutes give us any choice. Further, the doctrine of stare
decisis commands that we follow statutory interpretation
established by precedent. I write separately to express my
continuing belief that a legislative response to this issue 1is
appropriate, and also that it is now long overdue.

When we, as a society, terminate parental rights, we

sever the fundamentally important relationship between parent and

child. In our society this relationship 1is highly valued, yet at
times it must be severed. We sever it only when the health and
safety of the child mandate that we do io. The balancing of the

parental relationship against the health and safety of the child
is a complex decision replete with social policy choices. However,
the task of determining desirable social policy in the sphere of
preservation or termination of the parent-child relationship is a
task which courts are not equipped to undertake. It is not a
sphere in which the judiciary should engage in social engineering.

In »ada A.. | urged the Alaska Legislature to define more
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clearly the effect of incarceration on parental rights. Id. at
441. I do ao again. What la needed i5 an informed social policy.
The fact that difficult social policy choices must be made is not
a justification for ignoring the issues from which the difficulties
have sprung. I thin)c it unfortunate that the legislature continues
to ignore the effect of a parent's incarceration on a child and on

the continuation of the parent-child relationship.
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In this case, it would have been prefera-
ble for the court to re-instruct the jury. Its
failure to do so, however, did not so preju-
dice Drott as to constitute reversible error.
Therefore, we 2ffirm the superior court’s
ruling on the offered instruction.

F. Test Performed by Yukon

[13] Shortly before trial, Rohloff (Y"u-
kon’s mechanic), Sundborg (Yukon's expert
mechanic) and Yukon's attorney conducted
experiments on the brake system of the
same crane involved in Gordon’s accident
Drott attempted to introduce evidence of
the experiments at trial. The trial court
determined that the evidence wa3 relevant,
but that it was inadmissible because it was
cumulative.

Drott argues that the evidence should
have been admitted. The purpose of the
proffered testimony was not to have the
jury draw conclusions about the particular
crane, but to show the capabilities of Drott
250 cranes in general. According to Drott,
the results of the experiments showed that
the brake system, if properly maintained,
was not defective. Drott argues that hav-
ing an adverse party perform the tests
merely made the results dramatic and pro-
bative.

Alaska Rule of Evidence 403 provides:
“Although relevant, evidence may be ex-
cluded if its probative value is out-
weighed by the danger of unfair preju-
dice, confusion of the issues, or mislead-
ing the jury, or by considerations of un-
due delay, waste of time, or needless pre-
sentation of cumulative evidence."
As Gordon argues, there was a danger of
unfair prejudice from the brake test evi-
dence because the testing procedure was
slipshod and no written records were kept.
Because the tests were performed on the
same crane that was involved in Gordon’s
accident, there was also a danger that the
issues would be confused, or tne jury would
be misled by the test results. Further, as
the trial court found, the evidence was
cumulative. In light of these considera-
tions, we hold that the trial court did not
abuse its discretion in deciding that the

60 PACHC REPCRTRR, 21 SRES

probative value of Yukon’s experiment re-
sults was outweighed by the possibility of
resulting jury prejudice and undue trial de-
lay.

The judgment below Li AFFIRMED.

«mu(inmido

NADA A-, Appellant and Cross-Appellee,

V.

STATE of Alaska, Appellee and
Cross-Appellant

Nos. 6546, 6693.
Supreme Court of Alaska.

Feb. 25, 1983.

Natural mother appealed from order of
the Superior Court, Fourth Judicial District
Fairbanks, James R. Blair, J., which termi-
nated parental rights and stayed cross ap-
peal. The Supreme Court, Connor, J., held
that: (1) evidence sustained finding of
abandonment; (2) trial court applied proper
test defining abandonment; but (3) evi-
dence did not support finding that the act
of abandonment was likely to continue or
be repeated; and (4) there was no denial of
equal protection to child in permitting
mother to seek reconsideration of termina-
tion order prior to final adoption decree.

Reversed.

Compton, J., filed a concurring opinion.

1. Infants *=>157

Test for abandonment involves consid-
eration of whether the parent's conduct has
evidenced a disregard for the parental obli-
gations and whether that disregard has led
to a destruction of the parent-child relation-
ship.
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NADA A. v. STATE
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QLtas MDPZI4M (Aluki IV

2. Infants ¢ 180

Evidence that mother had fled from
city, leaving child with a babysitter, and
evidence of eight-month period during
which mother lived in a different city than
the child sustained finding of abandonment.

3. Infanta <=210

Record demonstrated that court did not
consider incarceration of mother in deter-
mining issue of abandonment of child by
mother.

4. Motions «=62

When written findings of fact conflict
with an oral statement made by judge,
written findings are controlling.

5. Infants *=>210

Record demonstrated that trial court
considered many facts, in addition to best
interests of the child, in determining to
terminate parental rights.

6. Infants *=>210

Trial court’s finding that mother was
likely to continue to demonstrate a con-
scious disregard of the obligation owed by
parent to a child even after her release
from incarceration because she suffered
from an impulsive personality disorder was
insufficient to support finding, required for
termination of parental rights, that the pa-
rental conduct warranting termination was
likely to continue. AS 47.10.080(c)(3).

7. Infants <=>1%

Mother's impulsive personality disorder
was not, itself, conduct and thus not a
ground for termination of parental rights.
AS 47.10.060(cX3).

8. Infants *=*157

Where mother’s abandonment of child
was taken under stressful and unique cir-
cumstances, involving her imminent incar-
ceration for Kkilling the child’s father, it
would be unjustified to infer likely future
abandonment from that incident. AS 47.-
10.080(cX3)..

9. Constitutional Law *=>82(10)

Child’s right to a permanent, adequate
home is not fundamental and any differ-
ence between treatment of children whose

ALDJHptit-tti pid—

natural parents seek reconsideration of ter-
mination order and treatment of other chil-
dren whose parents' rights have been termi-
nated need only satisfy reasonable basis
test.

10. Action *=>68

Good cause required for natural parent
to stay adoption proceedings pending recon-
sideration or order terminating parental
rights is a showing that it would be in the
best interests of the child to resume living
with the natural parents because they have
sufficiently rehabilitated themselves to pro-
vide proper guidance and care for the child.

11. Constitutional Law 2251

Review of termination orders by par-
ents who assert that they can now take care
of the child properly does not deny equal
protection to children awaiting adoption.

John Hagey, Asst Public Defender, Fair-
banks, Dana Fabe, Public Defender, An-
chorage, for appellant and cross-appellee.

D. Rebecca Snow, Asst Atty. Gen., Fair-
banks, Wilson L. Condon, Atty. Gen., Ju-
neau, for appellee and cross-appellant

Before BURKE, CJ., and RABINOWITZ,
CONNOR, MATTHEWS and COMPTON,
JJ.

OPINION

CONNOR, Justice.

Nada A appeals the termination of her
parental rights to her son, OA. At the
conclusion of the termination hearing in
superior court, the judge found that O.A.
was a child in need of aid and that his
mother’s disregard of her parental obliga-
tions was likely to continue. The court
ordered the termination of her parental
rights, but further ordered that in the event
of a change in circumstances, Nada could
apply for a reconsideration of the termina-
tion at any time before OA. is adopted.
The state cross-appeals this order permit-
ting a reconsideration of the termination.
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Nada gave birth to O A on June 29,1978,
Her husband, Mohammed, repeatedly bat-
tered both his wife and child. In January,
1979, shortly after one of these incidents,
Nada shot and killed Mohammed. She was
then 17 yean old. After the shooting,
Nada left Fairbanks with O.A. and went to
stay with her sister, Marie Gee, in Wash-
ington State. A few days after her arrival,
Nada was arrested and charged with first
degree murder. She was then incarcerated
in a juvenile facility in Washington until
she reached age 18 With the exception of
a few months spent in temporary foster
care, O.A. lived with Marie while Nada was
incarcerated. Marie brought O.A. to the
prison facility twice weekly for visits with
Nada.

After entering a negotiated plea to the
charge of manslaughter in Fairbanks, Nada
was sentenced in July of 1980. Marie
brought O.A. with her to Alaska for the
sentencing. After sentencing, Nada was
released on appellate bond and OA re-
joined her.

On October 15, 1980, Nada took O A to
the babysitter’s, packed a few clothes and
went to Anchorage to escape mounting per-
sonal pressures. Nada did not return to
Fairbanks because she feared that she
would be put in jail and would be unable to
get O A. back.

Emergency custody of OA. was assumed
by the Division of Family and Youth Serv-
ices [DFYS] on October 16, 1980. From the
last week in October of 1980 until the
present, O.A. has remained in the footer
care of the L. family.

Nada remained in Anchorage until June
27, 1981, when she voluntarily turned her-
self in to the authorities. After she was
transported back to Fairbanks, Nada tried

I. AS 47.10 .080(c)(3) provider
Fg) It the court find* that the minor is a
child ur need of aid. It shall

u Yo, oo O{1Cashowm in.the adjydi

él onvi cmelenetag
8 i In need of “al f
1100 ﬁ resut 0 arental con-
gUCt an 8 d Snowin e disposition
Y clear and convincin EVI ence that the
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to make contact with O A through the
DFYS. Her request was refused, because
the DFYS had decided to seek termination
of her parental rights. On July 1, 1981, a
petition for termination of parental rights
was filed by the state. The court found
O.A. to be a child in need of aid as a result
of physical abandonment under AS 47.10.-
010(aX2XA). It then had authority under
AS 47.10.080(cX3) to terminate Nidi's pa-
rental rights upon a showing, by clear and
convincing evidence, that parental coaduct
leading to the “child in need of aid" deter-
mination was likely to continue.1 The order
terminating Nada A's parental rights was
signed on January 11, 1982, This appeal
followed. Adoption proceedings have been
stayed pending disposition of the appeal.

. ABANDONMENT

Nada argues that the trial court erred in
its finding of “physical abandonment." She
claims that the trial court applied an incor-
rect legal standard in reaching this determi-
nation. Specifically, Nada alleges that the
court relied on the subjective viewpoint of
the child rather than on n objective stan-
dard. She contends that a proper applica-
tion of the abandonment test would result
in a finding that her conduct did not evi-
dence a disregard of her parental obliga-
tions.

In DAT. v. State, 515 P~d 1234 (Alaska
1973), in rejecting the application of a sub-
jective standard to measure a parent's in-
tention to abandon a child, we stated:

“Whether or not there has been an
abandonment within the meaning of the
statute is to be determined objectively,
taking into account not only the verbal
expressions of the natural parents but
their conduct as parents as well."

Harental conduct is, ||ke to contlnue to eﬁlst
there is no termma parental rI(I;
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515 P.2d at 1236—37. We have followed this
standard consistently. See In re EJ.(T.j,
557 P.2d 1128, 1131 (Alaska 1976); In re
B.J., 530 P.2d 747, 745-19 (Alaska 1975); In
re Adoption of V.M.C., 528 P.2d 788, 793
(Alaska 1974); In re Adoption of A.J.S.,
525 P.2d 520, 523 (Alaska 1974); D.M. w.
State, 515 P.2d 1234, 1236-37 (Alaska 1973).
We agree with the state's view that the
court properly found the existence of a
physical abandonment under the objective
standard.

[1,2] The test for abandonment has two
prongs: (1) has the parent’s conduct evi-
denced a disregard for his or her parental
obligations, and (2) has that disregard led to
the destruction of the parent-child relation-
ship. Aduption of V.M.C., 528 P.2d 788, 793
(Alaska 1974). A review of the record indi-
cates that the court had before it sufficient
objective evidence to satisfy the first prong
of the abandonment test. The testimony
about how Nada had fled from Fairbanks
leaving O.A. wit.i a babysitter provides suf-
ficient objective evidence indicating disre-
gard of parental obligations. In addition,
at the hearing, the trial judge specifically
referred to the eight month period of sepa-
ration during which Nada lived in Anchor-
age as “for all practical purposes destroy-
ing] the parent/child relationship,” There-
fore, the trial court properly applied the
legal standard and its finding of abandon-
ment should not be reversed.

Nada also argues that the trial court
erred by considering her incarceration as
abandonment. She contends that in order
to constitute abandonment, the acts of the
parent must be willful. Yet, incarceration
was beyond her control and, she claims,
actually resulted from her attempt to pro-
tect O.A. from his father.

2. When written findj ngg of fact conf th with an
? a). statement ma# a Judge, t

g wit
b S
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3. AS 47.10.082 reads;

"l dispesiy I der under AS
47”1 g? t[ﬁe I%%Cr%lst?e“ cgrrme e}”t]hgrbest

We have said that “(i]n order to
constitute abandonment, the acts of the
parent must be willful.” In re BJ., 530
P.2d 747, 750 n. 12 (Alaska 1975). The trial
judge did orally state that he considered
involuntary incarceration to constitute
abandonment, but the written findings of
fact, which were submitted by the state and
signed by the court, referred to the volun-
tary absence from October of 1980 to June
of 1981 as the relevant conscious disregard
of parental obligations.1 Consequently, we
find no reversible error.

(3:4]

Il. BEST INTERESTS OF THE CHILD

Nada argues that the trial court misinter-
preted our previous decisions and incorrect-
ly used the best interests of the child as the
3ole criterion for its decision to terminate
her parental rights. She claims that the
best interests of the child should be con-
sidered only after it has been shown that
there is sufficient parental misconduct to
justify termination.

[5] The state argues that the best inter-
ests of the child are a significant, but not
dispositive, consideration at each step in
determining whether to terminate parental
rights.1 It claims that the trial court’s ac-
tions were consistent with the approach we
have repeatedly espoused that the best in-
terests of the child are to be considered only
after a finding of parental unfitness or a
determination that the first prong of the
abandonment test has been satisfied. See,
e.g., In re Adoption of K.S., 543 P2d 1191,
1195 (Alaska 1975); In re Adoption of
V.M.C, 528 P2d 788, 793 (Alaska 1974); In
re Adoption of AJ.N., 525 P2d 520, 523
(Alaska 1974). While the best interests of
the child become relevant at some point,
there first must be a showing of parental

interests of the chﬂ? an Ub||§ and.in m%k
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conduct sufficient to justify termination.
Id. The trial court's findings clearly show
that it was aware that several factors in
addition to best interest enter into a termi-
nation order. In deciding to terminate
Nada's ﬁarental rights, the trial court fol-
lowed the correct procedure It did not
merely compare the merits of the home to
be provided by Nada with that of the L
family.

. TRIAL COURT'S FINDINGS

Nada argues that the court's finding that
her disregard of her parental obligation was
likely to continue in the future was clearly
erroneous.

AS 47.10.080(cX3) requires as prerequi-
sites to termination of parental rights that
first, the child is a child in need of aid “is a
result of parental conduct," and second,
clear and convrncrn?< evidence that "the pa-
rental conduct is likely to continue to ex-
ist" The parental conduct relied on by the
trial judge in determining that 0.A. was a
child in need of aid was:

“That on October .15 1981, N A. left her

-hild, OA., with a babysrtter and did not

return, thereby Jchrbrtrng a conscious dis-

regard or the needs and welfare of ber
ghral\d" and of her parental obligations to

[6]  According to our reading of the stat-

ute, there must then be a showing by clear
and convincing evidence that this same con-
duct is likely to continue, The frndrnﬁ
below are deficient in this regard. T
only relevant finding is:
“That NA- is likely to continue to demon-
strate a conscious disregard of the obliga-
tion owed by a parent to a child even
after her release from incarceration be-
cause she suffers from an impulsive per-
sonality disorder."

4. Nada also argues Hut the trial court erre

not consraerrnat e effect g the actron? P HX
n Nadd's eaemse of her parenta rrfrﬁ

Shea uest at the HFYS rut te her efforts
toc unrcate Wit &t te coura
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e ever ssib
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The only testimony upon which the court
could have relied in making this finding
was rendered by Dr. Rothrock, a peychia-
trist who had interviewed Nada only once
for one hour, admitted be knew nothrng
about her parenting abilities and qualifie
his prognosis with the statement that he
could "only answer that question in gener-
alities, because .. Ahe had] not had any
extended contact wit [Nada A.]."

Dr. Rothrock’s opinion was not shared by
Robert Dunn, a psychological counselor,
who offered opposing exgert testimony that
N.A. had a high probability of success in
controlling her problem, nor by the social
workers and others who knew” Nada well
and felt that she had made considerable
progress through counseling. Evidence fa-
vorable to Nada also included her own testi-
mony as to her willingness to accept help in
dealing with her personal problems and in
learning to be a better mother.

[71 The impulsive personality disorder
itself is not conduct and thus, not a ground
for termination.

[8] Although Nada did abandon o_a
once before, that action was taken under
very stressful and unigue circumstances. It
would, therefore, be unjustified to infer a
likelihood of future abandonment from  this
isolated incident.

In view of the high standard of “clear
and convincing evidence’ required on the
issue of the likelihood that ﬁast conduct will
continue, we are left "with a definite and
firm conviction on the entire record that a
mistake has been made, although there may
be evidence to supgort the finding." In «
S.D., Jr. et d, 549 P2d 1190, 1195 n. 10
(Alaska 1976).4

termrnatrngnher rrr)‘arental rights. Nada's arqu
ment is wi errtb ca Se It foguses on
wrong trme r me Nada Was receivin
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e to these servrces urrn%}]e relevant
lprror ) (r}rn% rtretrtrgnt ave Nada's
lﬁts erminated, the state o\ dtry unsu cess
3/ to locate he[ u tte 0
stréngthen her family Ues w eshe Was gone.
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IV. CROSS-APPEAL

[9- llt1 In its cross-appeal, the state chal-
Ien%eat e trial court's ?wmg Nada leave to
seek reconsideration o its termination or-
der until the entry of a final adoption de-
cree. It claims that this order represents a
violation of 0.A.'s equal protection rights.
The state claims that the issuance of a
termination order overcomes the statutory
Presumptwn in favor of a natural parent's

tness and urges that Rita T. v. State, 623
P2d 344 (Alaska 1981), which undermines
finality by resurrecting this preference, be
modified or overruled so that the best inter-
ests of the child (as determined in a neatral
adoption process), rather than f)arental re-
habilitation alone, will be the relevant crite-
rion.* In Rita T., we interpreted AS 47.10.-
080(0 to permit any natural parent to stay
adoption proceedings upon a showing of
good cause. "Good cause” was defined as a
showing that “it would be in the best inter-
ests of the child to resume living with [the
ﬁarents] because they have sufficiently re-

abDitated themselves so that they can pro-
vide proper %mdance and care for the
child," 623 P-2d at 347. We adhere to this
position. Termination of parental rights is
a drastic measure resulting in severance of
all legal ties between the child and parent,
The revocability of termination orders op
until the time of adoption is a necessary
compromise between the desire for finality
and the desire to avoid unnecessary inter-
ference by the state in the natural parent-
child relationship. Rita T. recognizes, and
seeks to accommodate, the inherent poten-
tial for fallibility in ]UdICIa| determinations
based upon predictions of human hehavior
with respect to the likelihood of continued
parental misconduct. The subsequent re-
view of termination orders permitted by
that decision cannot be said to deny equal

After he returne dd the agenca/ mcere |m Ie-
mente Its oun esle {0 avol
st ey o i
dﬁ ct mte)tf %Z ﬁada are malﬁ) osﬂ Bgcau e |n
each o e situay nst on o te
8Frn was known. We also |n a a's d

Iscriminatory en rcement the termma
tion statute to be Wlt out ment

protection to OA and to other children
similarly ~situated who are awaiting
adoption.

In conclusion, we find, first, that the rec-
ord contains insufficient evidence to sup-
port the termination of Nada A.'s parental
rights.  Second, the preservation of her
right to obtain reconsideration upon a
showing of ?ood cause prior to the adoption
of O A, challenged in the cross-appeal, was
proper.

The decision below is REVERSED.

COMPTON, Jortfca, eoacarring.

| concur in the disposition of this appeal,
but write separately to express my opinion
that the legislature should amend AS 47.-
10 080(cX3) 50 that a parent's incarceration
be considered when determining
Whether to terminate parental rights.

AS 47)J000Q(cX3) ap M ftfe.ttet parental
be tarjitapl ctfc if Utt*.J»a
emowing "by dear aad aoavfawfrg wMwwi
that there is a child Id Med of aid tmriar AS
*7.1Q.010(aX2) as a rtcalt at parental ooo-
It seems obvious to me that a child
may be in need of aid when the only custo-
dial parent engages in conduct that results
in incarceration. | would therefore con-
Clude that AS 47.10.080(cX3) permits the
superior court to consider the parent's in-
carceration when determining whether the
child is in need of aid; e% whether the
parent has abandoned the child.

el tan k" WP o i
ito-aK feis-L .
| rights.* Although incarceration
may well be I|ke|y to continue for a sub-
stantial period of time, and the child will

1 The state bases its constitutio aI arqument
n A g ttoapermanent a %%tfﬁ .
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therefore continue to be in need of aid,
involuntary incarceration ia not willful ﬁa
rental conduct” | therefore conclude that
AS 4TA0.080(eXIX bj Ha express terms,
does not pendt tbs SUPErior court to con-
sider the custodial parent’s incarceration
when determining whether {0 terminate pa-
rental fhtSL

The situation is easily imaginable in
which the only parent with custody of a
child commits a crime and is sentenced to a
lengthy imprisonment term when the child
IS quite young. This may effectlveg de-
stroy the parent-child relationship. Under
these circumstances, the child should be
permitted to establish a bond with other
persons, rather than spend his or her minor-
Ity in a succession of foster homes or other
temporary placements. AS 47.10.080(cX3),
as presently written, however, does not per-
mit the termination of parental rights in
this situation. | urge the legislature to
consider the effect of the statute's wording
and amend it so that this result is not
necessary.

In this case, the superior court indicated
in its oral findings of fact that it considered
Nada's incarceration to constitute an aban-
donment of 0.A. Nada contends that her
incarceration is beyond her control and
therefore may not be considered as the
"willful conduct" necessary to constitute
abandonment in accordance with our hold-
ma; in la re BJ., 530 P.2d 747, 750 n. 12
(Alaska 19752). This court impliedly agrees
with Nada by holding that the superior
court did not commit reversible error on
this issue because Nada's incarceration was
not relied upon in the written findings of
fact, which are controlling. 660 P.2d at
439 & n. 2. | disagree with this court's
implied holding.

Very few people are voluntarily incarcer-
ated. It is also true, however, that very
few people are incarcerated for involuntary
acts. It should be entirely foreseeable to a
parent that commission of a crime will re-
sult in incarceration and separation from
the parent's child. Whether this amounts
to an abandonment of the child may depend
upon whether the parent is able to and does

60 PAOAC REPCRTER A2 SRES

make adequate provisions for the child's
care during the length of the parent’s incar-
ceration. See, e.., Diemfeld v. People, 137
Colo. 238, 323 P.2d 628 (Col0.1958); Annot,,
79 A.LR.3d 417 (1977) ("Parent's Involun-
tary Confinement ... as Evincing Neglect
... In Dependency or Divestiture Proceed-
ing").
Nada did not make any provisions for the
care of oA. before her incarceration. She
left o A with a babysitter, even though her
stepmother lived in Fairbanks and had ear-
lier taken care of her and oa Nada's
incarceration may have been beyond her
control, but her conduct iu killing her hus-
band was within her control, according to
the superior court that found her guilty of
manslaughter and sentenced her to a term
of imprisonment. Furthermore, her failure
to make any provisions for the care of o A
during her incarceration was also within
her control. | believe that these facts con-
stitute clear and convincing evidence that
Nada abandoned oA
As indicated, however, Nada's bearcan-
I* that is "Kke-
gfr a© termi-

T AS 47.10--

termination
agree with this
court that the evidence of Nada's impulsive
Personall_ty disorder b not in itself grounds
or terminating her parental rights. | also
agree with this court that clear and con-
vincing evidence was not presented that
Nada Is likely to abandon o A again after
she is released from prison. Thus, | find |
must concur with the court that it is neces-
sary to reverse the superior court's order
terminating Nada's parental righU. Again,
however, | urge tictt tefMat  Ila
as rtMMou m * ftatm m

_ m BBwBw | Under
some circumstances, only in this fashion
maK the child be permitted to form a bond
with other persons and avoid a succession of
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foster home placements or other unsatisfac-
tory temporary placements during the en-
tire duration of the child’s minority.

innuMiiisrciu)

823 SQUARE FEET, MORE OR LESS:
A. Lee Goodman and Joan
Goodman, Appellants,

V.
STATE of Alaska, Appellee.
No. 5746.

Supreme Court of Alaska.

March 4, 1983.

State brought eminent domain action
claiming 50-foot right-of-way on either side
of road. The Superior Court, Third Judicial
District, Anchorage, granted summary
judgment in favor of property owners on
liability issues, and State appealed. The
Supreme Court, 586 P2d 595, reversed and
remanded in part. On remand, the Superi-
or Court, J. Justin Ripley, J, found that
surveying, staking, stripping, and clearing
entire 100 feet were sufficient acts of ap-
propriation to create 50-foot right-of-way
on lot, and appeal was taken. The Supreme
Court held that physical acts indicated un-
mistakably that property on which they
took place had been taken for road right-of-
way purposes.

Affirmed.

Burke, CJ., filed an opinion concurring
in the result

Eminent Domain *=>63

Although roadway itself was only 24-
feet-wide with drainage ditches extending
another 12 feet on each side of roadway, the
surveying, staking, stripping and clearing
of entire 100 feet were sufficient acts of
appropriation to create 50-foot right-of-

way on the lot; the physical acts indicated
unmistakably that property on which they
took place had been taken for road right-of-
way purposes.

Michael Price and David A. Devine, Groh,
Eggers, Robinson, Price A Johnson, Anchor-
age, for appellants.

Eugene F. Wiles, Stephen M. Ellis and
Marc D. Bond, Delaney, Wiles, Hayes, Reit-
man A Brubaker, Anchorage, for appellee.

Before BURKE, CJ., and RABINOWITZ,
MATTHEWS and COMPTON, JJ.

OPINION

PER CURIAM.

On remand from our decision in State,
Department of Highways r. Green, 586 P_2d
595 (Alaska 1978) the trial court found, on
cross-motions for summary judgment, that
a 100 foot right-of-way for Tudor Road
consisting of 50 feet on each side of the
section line was planned, surveyed, and
staked, and that the land was stripped and
cleared prior to the date on which the lot in
question was leased. Although the road-
way itself was only 24 feet wide with drain-
age ditches extending another 12 feet on
each side of the roadway, the court found
that surveying, staking, stripping, and
clearing the entire 100 feet were sufficient
acts of appropriation to create a 50 foot
right-of-way on the lot. We agree. The
physical acts here would indicate unmistak-
ably that the property on which they took
place had been taken for road right-of-way
purposes. See 44 Pub.Lands Dec. 513, 515
(1916); 43 C.FJL § 2800.0-I(b) (1979), re-
vised 45 FedReg. 44,526 (1980).

The judgment is AFFIRMED.

CONNOR, J., not participating.

BURKE, Chief Justice, concurring in the
result.
I am not satisfied that public land can be

appropriated, for purposes of a roadway
easement, by physical appropriation alone,
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THE SUPREME COURT OF THE STATE OF ALASKA

A_M.
Supreme Court No. S-5836
Appellant,
Superior Court No.
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STATE OF ALASKA, OPINION
Appellee. [No. 4177 - March 10, 1995]
Appeal from the Superior Court of the State of
Alaska, First Judicial District, Juneau,
Walter L. Carpeneti, Judge.

Appearances: Donna J. McCready, Assistant

Public Defender, Juneau, and John E. Salenmi,

Public Defender, for Appellant. J?.1 Al

Rutherdale, Assistant Attorney General,

Juneau, and Charles E. Cole, Attorney General,

Juneau, for Appellee.

Before: Moore, Chief Justice, Rabinowitz,

Matthews, Compton, Justices, and Bryner,

Justice pro tern.*

BRYNER, Justice, pro tern.

COMPTON, Justice, with whom RABINOWITZ, Justice, joins,

concurring.

A.M. appeals the termination of his parental rights to
his two children, M.M. and S._M. We conclude that the superior

court erred in finding that termination of A.M."s parental rights

was warranted by his physical abandonment of the children.

Sitting by assignment made under article 1V, section 16
of the Alaska Constitution.
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1. FACTS A\D PROCEEDINGS

This appeal arises from the termination of A_M."s
N %»-<rc.al rights to his minor son, M.M., and his minor daughter,
S_M. The children were born in 1987 and 1989 to A.M. and his wife,
S.L.S. The children are Indian children within the meaning of the
Indian Child Welfare Act (ICWA), 25U.S.C. &8 1901-23, 1951 (1988).

In 1990, A.M. was charged with, and later convicted of,
sexually abusing S.S., a child of S.L.S. by a prior relationship
who lived with A.M. and S.L.S. at the time. In March 1990, after
the abuse was reported, the Division of Family and Youth Services
(DFYS) arranged for S.L.S. and her three children to live 1iIn a
women®s shelter. Upon finding that S.L.S. had left the shelter and
was not keeping S.S. from A.M., DFYS took emergency custody of S.S.
S.L.S. entered an alcohol treatment program shortly thereafter;
A.M. took custody of M.M. and S.M., with DFYS monitoring their
situation.

In September 1990, A_M. was formally charged with
sexually abusing S.S. M.M. and S.M. were taken from A.M. upon his
arrest and were temporarily placed in the home of a maternal great
aunt in Juneau with whom S_.L.S. was staying. Not long thereafter,
S.L.S. left the children with a baby sitter and failed to return.
On October 23, 199C, DFYS petitioned for adjudication of S.M. and
M.M. as children 1in need of aid (CINA), alleging that "[t]he
children having no one to carefor them are in imminent danger of
physical harm or damage." A_M.andS.L.S. both stipulated that the

children were 1in need ofaid and that DFYS should assume custody
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lor up to two years. A.M. was subsequently convicted of sexually
abusing S.S. and was eventually sentenced to serve a total of ten
years in prison, with one year suspended.

In June 1992, seventeen months after A.M. stipulated that
M_M. and S.M. were children 1in need of aid, DFYS petitioned for
termination of A_M."s parental rights.1 Superior Court Judge
Walter L. Carpeneti conducted a consolidated hearing on the
adjudicative and dispositional aspects of the State®"s petition to
terminate. On August 6, 1993, Judge Carpeneti entered an order
terminating A.M."s parental rights.2 A.M. then filed this appeal,
challenging the termination order on numerous substantive and
procedural grounds.

I1. TERMINATION OF PARENTAL RIGHTS BASED ON CINA STATUS UNDER AS
47 .1Q.010Fal m (A)

A . Statutory Framework and Standard of Review
The State petitioned to terminate A_M."s parental rights
based on the allegation that S.M. and M.M. were children 1in need

of aid.3 Under AS 47.10.080(c)(3), the court 1is authorized to

DFYS did not seek to terminate S.L.S."s parental rights
at that tinme.

Although the State petitioned only to terminate A.M."s
parental rights and did not request termination of S.L.S."s
parental rights, Judge Carpeneti®s August 6, 1993, order purported

to terminate the parental rights of both parents. S.L.S. did not
contest Judge Carpeneti®s order and, on November 23, 1993, executed
a voluntary relinquishment of her parental rights. Hence, the

propriety of the court®"s order with respect to S.L.S. is now moot.

In alleging that M_M. and S.M. were children in need of
aid for purposes of termination, the State did not attempt to rely
on A_M."s stipulation to the original, October 23, 1990, CINA

petition.
3. 4177



terminate parental rights

upon a showing . . . by clear and convincing
evidence that there is a child in need of aid
under AS 47.10.010(a)(2) as a result of
parental conduct and upon a showing . . . by
clear and convincing evidence that the
parental conduct is Jlikely to <continue to
exist if there 1is no termination of parental
rights

See also CINA Rule 15(c). In order to terminate parental rights
under this statute, the court must initially find grounds
sufficient to warrant a CINA adjudication. Nada A. v. State. 650
P.2d 436, 439-40 (Alaska 19S3). The court must then undertake a
two-step 1inquiry: first, whether the child is a child 1in need of

aid "asaresult of parental conduct;"™ second, whether that conduct

"islikely to <continue to exist."” £d. at 440 (quoting AS
47.10.080(c) (3)).

Alaska Statute 47.10.010(a)(2) specifies various
substantive grounds for a CINA adjudication. Here, the State
alleged that A.M."s children were in need of aid on the alternative

grounds specified 1in AS 47.10.010(Ca)(2)(A), (€ , @), and (F).4

Alaska Statute 47.10.010(a)(2) specifies that the court
may order the State to assume custody of a minor who 1is found to
be a child in need of aid as a result of

(A) the child . . . having no parent,
guardian, custodian, or relative caring or
willing to provide care, 1including physical
abandonment by

(i) both parentsf;]

© the child having suffered substantial
physical harm or if there 1is an 1imminent and
(continued...)
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The only theory actively argued by the State at the termination
trial, however, was abandonment under AS 47.10.010(a)(2)(A).
Subsection (a)(2)(A) allows a CINA adjudication as to any "child
. having no parent, guardian, custodian, or relative caring or
willing to provide care, 1including physical abandonment "
In the context of the abandonment provision, "conduct"”
means the willful act of a parent. Nada A .. 660 P.2d at 439; In
re B.J., 530 P.2d 747, 750 n.12 (Alaska 1975). "Whether or not
there has been an abandonment within the meaning of the statute is
to be determined objectively, taking 1into account not only the
verbal expressions cf the natural parents but their conduct as
parents as well_." P.M. v. State. 515 P.2d 1234, 1236-37 (Alaska
1973).
For purposes of termination, the State has the burden of

proving both the CINA status of the child and the existence of

grounds for termination by clear and convincing evidence. AS

(...continued)

substantial risk that the child will suffer
such harm as a result of the actions done by
or conditions created by the child®"s parent
. or the failure of the parent
adequately to supervise the child;

D) the child havingbeen, or being 1in
imminent and substantial danger of being,
sexually abused . . . by the <child"s parent

(P the child having suffered substantial
physical abuse or neglect as a result of
conditions created by the child"s parent
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47.10.080(c)(3); CINA Rule 15(c). In reviewing the trial court"s
factual findings on the issue of termination, we apply the "clearly
erroneous™ standard of review. E.J.S. v. State. 754 P.2d 749, 750
n.2 (Alaska 19S8). However, we must always bear in mind that
"terminating parental rights [is] a drastic measure. The private
interest of a parent whose parental rights may be terminated 1is of
the highest order.™ In the Matter of J.L.F. and K.W.F., 828 P.2d
166, 170 (Alaska 1992)
B . Abandonment

On appeal, A.M. argues that the superior court erred 1in
finding conduct constituting physical abandonment under AS
47.10.010(Ca)(2)(A). The test for abandonment under subsection
(a)(2)(A) 1is two-pronged: the superior court must find (1) that
the parent®s conduct 1implied a conscious disregard for parental
obligations; and (2) that the parent®s conscious disregard led to
the destruction of the relationship between the parent and the
parent®s children. E.g.. E.J.S. 754 P.2d at 751. The superior
court addressed both prongs of this test in 1its findings and
conclusions. A_M. challenges the adequacy of the court®s findings
as to both prongs.

1. Conscious Disregard for Parental Duties

"The first prong of the abandonment test focuses on the
objective conduct of the parents in discharging their parental
responsibility. Thus, abandonment is not determined by the
parent®s subjective intent or on the "parent®s wishful thoughts and

hopes for the child."" Id. (quoting P.M. . 515 P.2d at 1237).
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One*s parental duty is "an "affirmative duty . . . which requires
[a] continuing interest in the <child and a genuine effort to
maintain communication and association with the child."" E.J.S..
754 P.2d at 751 (alterations 1in original) (quoting In re Burns. 379
A_2d 535, 540 (Pa. 1977))

In reaching the conclusion that A.M. had consciously
disregarded his parental obligations to M.M. and S.M., the court
focused on A.M."s pre-incarceration conduct, which 1included

his long history of severe drug and alcohol

abuse, his long history of committing crimes

(including sexual abuse of his stepdaughter),

his inability to provide consistent support

and nurture for his children, his constant

moving of the children, his 1long history of

physical attacks upon their mother, and

numerous episodes of leaving the children for

substantial periods.

The superior court found that this conduct "evidencel[d]

[A.M."s] disregard for his parental obligations to care for his
children, that is, hisobligation to provide for their physical,
emotional, mental and social needs."”

The record demonstrates that the superior court
considered the totality of A.M."s conduct prior to his
incarceration. Although that conduct included the acts for which
he was ultimately 1imprisoned, the court did not rely on the mere
fact of A.M."s incarceration 1in finding that he had consciously
disregarded his parental duties. This accords with existing law.5

We have previously suggested that incarceration cannot in
itself constitute physical abandonment because it does not involve
willful conduct. See Nada A.. 660 P.2d at 439; see also E.J.S.,
754 P.2d at 752 n.4; In re B.J.. 530 P.2d at 750 n.12. However,

(continued. ..)
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The State argues that the superior court was not clearly
erroneous in finding that A.M.'s pre-incarceration conduct,

including the acts of sexual abuse for which he was imprisoned,

evidenced a conscious disregard for his parental duties. We agree.
Ample evidence supports the superior court's finding that,
objectively viewed, A.M.'s shiftless Ilifestyle, frequent absences
from home, drug and alcohol abuse, physically assaultive conduct,

and sexually abusive acts toward his stepdaughter manifested a
disregard for his obligations as a parent. The superior court's
finding of conscious disregard was not clearly erroneous.

2. Destruction of the Parent-Child Relationship

The second prong of the abandonment test requires the
State to show that the parent's disregard has caused a destruction
of the parent-child relationship. In re B .J.. 530 P.2d at 749.

To support its claim that the parent-child relationship
was destroyed, the State relied below, as it does here, on the
testimony of Kathryn Donely Ziegler, an expert in child welfare
placement work who had extensive experience in the placement of
special needs children. Ziegler's testimony addressed the concept
of a "psychological parent.” Ziegler explained:

There can be the parents who gave you birth,

the parents who gave you early care, the

parents who help you grow up and grow and

develop and L are, in fact, in a

5 (...continued)

we have never suggested that willful conduct that results in
incarceration cannot be <considered in determining disregard of
parental obligations in the abandonment context. See E.G.S., 754
P .2d at 752 n.4; Nada A. . 660 F.2d at 441 (Compton, J.,

concurring).

Y 4177



relationship with you 1in an ongoing sort of
way . The distinction I would always make with
kids who are in an adoption or foster care
status is over here are the parents who are
responsible for you, for producing you . . . ,
but that 1is not always the same person who
[is], 1in fact, going to help you get grown,
who is going to stay connected with you
through the rest of your life; and it"s that
parent, it"s that, SO to speak, that
psychological parent that we really have to
search out for kids and make sure that person
is available to the Kkids.

Ziegler went on to state her opinion thatthecurrent
foster mother of A_M."s <children appeared to havebecome the
children®s psychological parent:

I think [the children] have this fix on their

present foster parent as being the significant
and psychological parent in their lives

because she"s been there. I mean when these
kids are sick in the middle of the night she"s
there. When these kids are crying, worried

about something, she®s the one that they turn
to, you see, so she becomes the psychological
parent and, of course, even [M.M.] was very
young when he came to her as a small child
still suffering what he had experienced in

life. So - but I don"t me3n to diminish the
role of the father in this case, he*s
important to these children, he will be
important 1in their life span. I mean because
people have these feelings about, well, that®"s
my dad e But as far as being the
psychological parent 1 think it"s pretty clear

that [the foster mother] . . . s,

indeed, the psychological parent of both of
these Kkids.

The superior court found Ziegler®s testimony compelling
and relied on it in concluding that A.M."s conscious disregard of
his parental duties had resulted in the destruction of the parent-
child relationship. Specifically, the court determined that A.MI

was no Jlonger the psychological parent of his children, a role
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that, in the court's view, had been taken on since A.M.'s
incarceration by the children's foster mother. The court believed
the surviving relationship between A.M. and his children to be

"akin to the relationship between a child and an uncle the <child
sees only occasionally: love and respect, but not a parental
relationship.”

The State concedes that "[A.M.] was very much a part of
his children's lives before he was incarcerated, and while
incarcerated has continued to take an active interest in them."
The State nevertheless contends that, even though A.M. did not
abandon M.M. and S.M. "in the normal sense of the term "
abandonment was established. We find this argument problematic in

two respects.

a . Psychological Parenthood as the Equivalent of
an Adequate Parent-Child Relationship

The superior court found that, despite the "love and

affection"” between A.M. and his children, A.M.'s parent-child

relationship had been destroyed because the children's foster
mother had become their psychological parent. This finding
necessarily suggests thata complete destruction of the parent-
child relationship need not be proved to establish abandonment.
Instead, a qualitative diminution of the original parent-child
relationship will suffice under <certain circumstances — those
circumstances being defined by the concept of psychological
parenthood.

However, use of the concept of psychological parenthood

in this manner has troubling implications. For example, Ziegler's
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testimony, when applied in the context of a typical divorce, would
seem to indicate that a parent who 1is awarded primary custody of
the children will almost certainly assume the role of psychological
parent, whereas the non-custodial parent, lacking the ability to
"be there,”™ will be relegated to some lesser form of bond. If, as
the superior court appears to have found, being a psychological
parent is a necessary ingredient for an adequate parent-child
relationship, then termination might routinely be justified for the
non-custodial parent in a divorce.

This, of course, is not the Ilaw. As illustrated by the
foregoing example, the absence of a "psychological parent” bond
cannot, standing alone, be equated to the destruction of a parent-
child relationship. This 1is not to say that the concept of
psychological parenthood 1is 1invalid. However, concepts developed
and applied within the spheres of social science do not always mesh
neatly with rules traditionally applied within the spheres of the
law - legal rules developed for the regulation of individual
rights. It is one thing to say that psychological parenthood 1is
a legitimate and useful concept 1in the placement of special needs
foster children; it is quite another to conclude, as rigid legal
doctrine, that psychological parenthood is the sole legal
determinant of a viable parent-child relationship 1in termination
of parental rights cases. Our own decisions have never ascribed
to the latter proposition.5 The State cites no authority - legal

By way of illustration, the present case stands 1in sharp

contrast to the circumstances 1in which we recently found destruc-
(continued. ..)
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or scientific — to support such a view, and we are aware of none.

b. Disregard of Parental Obligations and
Destruction of the Parent-Child Relationship

The superior court's reliance on the foster mother's
psychological parent role in finding the destruction of the parent-
child relationship between A.M. and his <children is problematic
for another reason. As we hive already indicated, under the second

prong of the abandonment test, the court must determine that the

parent's "conscious disregard . . . led to the destruction of the
parent-child relationship." E.J.S.. 754 P_.2d at 751 (emphasis
added). An integral part of this requirement is the existence of

a causal connection between the parental disregard found under the
first prong of the test and the destruction of the parent-child
relationship found under the second.

Thus, under the second prong of the abandonment test, it
is insufficient to find parental disregard coupled with a
destruction of the parent-child relationship brought about by some
other cause. The destruction must be brought about by the acts of
the parent, and in order to constitute abandonment, the acts of the
parent must be willful. In re B .J.. 530 P.2d at 750 n.12; see also

Nada A .. 660 P.2d at 439.

(...continued)
tion of the parent-child relationship in E.J.S.. 754 P .2d at 751.
There, testimony showed that the child,L.M ". had virtually no

exposure to her natural father since infancy; that she considered
her stepfather to.be her natural father; that L.M.S had only

recently discovered that her stepfatherwas not her real father;
that even then L.M.S. never asked fordetail about her natural
father; and that no psychological bond or familial relationship at
all existed between L.M.S. and her natural father.
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Hero, the parental disregard relied on by the superior
court in finding abandonment consisted of A.M.'s pre-incarceration
conduct. Yet the court's conclusion that A.M.'s parent-child
relationship had been destroyed was based on the existence of a
psychological parent relations!'.ip between the children and their
current foster mother, and the consequent absence of such a
relationship between A.M. and his children.

From the record, it seems clear that the relative
distancing of A.M.'s relationship with his <children and their
formation of a close relationship with their foster mother resulted
not from A.M.'s pre-incarceration conduct, but rather from the fact
of his ‘incarceration. Ziegler did express the opinion that A.M.
was not a psychological parent to his children. However, Ziegler's
opinion was based on the amount of time that had elapsed since the
children had been removed from A.M.'s custody, not on the nature
or effect of A.M.'s conduct toward the <children ©prior to his
arrest. When asked whether A.M. was the psychological parent,

Ziegler replied:

Well, | couldn't believe that to be the case
given the ages of the <children at the last
full parenting contacts that they've had. I ’m
sure that they recognize — certainly [M.M.]
does recognize him as his dad, I'm sure of
that. I'm not clear that [M.M.] understands
what all of that means. I think he and [S.M.]

have this fix on their present foster mother
as being the significant and psychological

parent in their lives because she's been
there.[ ]

In this regard, the Findings and Conclusions entered by
the superior court are somewhat ambiguous. As a conclusion of law,
(continued...)
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The superior court made extensive and detailed findings
concerning the harm that A.M.'s criminal and anti-social conduct
caused to his children. These findings are supported by the
record. Nevertheless, the State did not attempt to prove, and the
court did not purport to determine, the nature of the parent-child
relationship that existed at the time A.M. was arrested and his
children were removed from his custody. Despite the evidence
indicating that A.M.'s disregard of his parental responsibilities
had harmed his children, the superior court did not find that
A.M.'s conduct had already destroyed the parent-child relationship
when he was arrested and incarcerated for his current offenses; nor
did the court find that A.M.'s anti-social conduct, rather than his

post-arrest separation, was directly responsible for destroying the

(...continued)
the court stated that "[t]lhe disregard shown by [A.M.] for [his]
parental obligations has led to the destruction of the parent-
child relationship o In reaching this <conclusion, the
court, recognizing the decision in Nada A.. indicated that it had
considered "all c¢f the past conduct" of A.M., but not the "mere
fact of his incarceration . . . ." This legal conclusion suggests

a predicate factual determination that A.M.'s pre-arrest conduct
caused the destruction of the parent-child relationship.

However, the superior court's findings of fact do not
draw any specific connection between A.M.'s pre-incarceration
conduct and the destruction of his parent-child relationship. On
this issue, the findings of fact merely state that A.M. is not the
psychological parent of M.M and S.M. and that their current foster

mother "fills the role in their lives of psychological foster
parent. Accordingly, the parent-child relationship between [A.M.]
and [M.M.j and between [A.M.] and [S.M.] has been destroyed." This
finding suggests that, in the court's view, it was A.M.'s

replacement by the foster parent rather than his pre-incarceration
disregard of parental obligations that destroyed the parent-child
relationship. As we have pointed out in the text of this opinion,
this latter theory of destruction is the only one that finds
substantial support in the evidence.
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parent-child bond.

In sum, to the extent the record supports the conclusion

that A.M.'s parent-child relationship lias been destroyed, that
destruction appears to have resulted from the fact of his
incarceration. However, A.M.'s incarceration could not serve as

the proper basis for a finding of destruction of the parent-child
relationship, since it was not the conduct wupon which the court
relied in finding that A.M. had consciously disregarded his
parental obligations.8 Conversely, the conduct involved in A.M.'s
conscious disregard of his parental obligations was not the conduct
that "led to the destruction of the parent-child relationship."

The superior court's conclusion that A.M.'s disregard of

his parental responsibilities led to the destruction of his parent-

T.ndeed, A.M. 's incarceration is not the type of wiilful
act upon which abandonment may be based. Nada A.. 660 P.2d at 439.
The State nevertheless invites us to hold that A.M. was
incarcerated as a result of his voluntary acts, that his

incarceration was a foreseeable consequence of his misconduct, that
the inability to provide for his children resulting from A.M.'s
incarceration is therefore a result of his voluntary conduct, and

that, in this sense, A.M.'s parent-child relationship has been
destroyed by his pre-incarceration disregard of his parental
duties. In support of this theory, the State cites a number of
cases that liken voluntary criminal acts to acts of abandonment.

See, e.g.. Huston v. Haggard. 475 S.W.2d 330, 333 (Tex. App. 1971);
In re Dobbs. 531 P.2d 303 (Wash. App. 1975).

The State's theory is essentially the same theory
addressed by Justice Compton's concurrence in Nada A.. 660 P.2d at
441. The gist of Justice Compton's Nada A. concurrence, however,
was that termination of parental rights wunder this theory was
impermissible wunder the statutory framework then in existence.
Justice Compton urged the legislature to amend Alaska law to allow
termination wunder this theory. id. The statutory framework in
existence when Nada A. was decided remains essentially unchanged,
despite the concurring opinion. We decline the State's invitation

to adopt this theory in the absence of a statutory change.
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child relationship 1is not supported by substantial evidence and is
therefore clearly erroneous.
C. Inability to Provide Care
The State alternatively contends that the superior
court's order terminating A.M.'s parental rights based on the CINA

status of his children can be affirmed even if the court's finding

of abandonment cannot be sustained. The State points out that,
given A.M.'s disregard of his parental responsibilities, he clearly
lacked the ability to provide his children with <care. The State
argues that, for this reason, A.M.'s children could properly be

adjudicated children in need c¢f aid under AS 47.10.010(a)(2)(A),

regardless of whether A.M.'s conduct amounted to abandonment.
The State's argument is to a certain extent plausible.

Abandonment is but one way of establishing CINA status wunder AS

47.10.010(a)(2)(A) for purposes of terminating parental rights.

Subsection (a) (2) (A) also applies when no parent, guardian,
custodian, or relative is willing and able to provide care. See
In the Matter of J.L.P.. 328 P.2d at 170. Unlike abandonment,
proof of parental inability to provide care does not require a

showing that the parent-child relationship has been destroyed.

The superior court found that, in disregarding his
parental responsibilities to his children, A.M., in effect, failed
in "his obligation to provide for their pnysical, emotional, mental
and social needs." This finding is arguably tantamount to a
finding of A.M.'s inability to care for his children, since "care"
has been defined as providing "for the physical, emotional, mental,
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and social needs of the child." AS 47.10.990(1); In the Matter of
J.L.F., 828 P.2d at 169. As we have indicated in discussing the
issue of parental disregard, there 1is substantial evidence in the
record to support this finding.9

Nevertheless, the superior court did not expressly
conclude that A.M.'s children were in need of aid under AS

47.10.010(a)(2)(A) due to A.M.'s inability to provide for their

care. Instead, the court based its finding of CINA status on the
conclusion that A.M. had abandoned the children, a conclusion we
have found to be clearly erroneous. More significantly, we have
made it clear that, "[wjhile a finding of inability tc care would
be grounds for jurisdiction under subsection (a)(2)(A), that

finding must also extend to any relatives who are in fact caring
for or willing to assume care." In the Matter of J.L.F.. 828 P.2d
at 170. Here, even if we were to construe the finding of parental

disregard that the superior court made 1in <connection with the

abandonment issue as an implied finding of inability to provide
care, the superior court failed to enter findings on a material
element of inability: the lack of any relatives caring or willing

The conduct that led the court to find parental disregard

— and, arguably, by extension, inability to provide <care —
consisted of A.M.'s substance abuse, violence, excessive mobility,
and criminal acts, including A.M.'s sexual abuse of his
stepdaughter. Notably, in A.H. v. State. 779 P.2d 1229, 1232
(Alaska 1989] , this court indicated that a continuation of CINA
status could in part be justified by the children's unwillingness
and inability to live with a parent who was imprisoned for sexual
abuse.
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to provide care.10 See id. at 170 & n.lI.

We accordingly conclude that the superior court's finding
of CINA status cannot be affirmed on the alternative ground of
inability to provide care. We therefore find it necessary to

vacate the disputed termination order and to remand this case for

further consideration of the issue of inability to provide care.
D . Remaining Substantive |Issues
Although the challenged termination order must be

vacated, we think it necessary to address the remaining substantive
issues raised by A.M. in order to clarify the posture of the case

on remand.

1. The Likelihood of A.M.'s Conduct Continu
To justify termination c¢f parental rights following a
child"'s CINA adjudication, the State must prove by <clear and
convincing evidence that the child is a child in need of aid "as
a result of parental conduct"”™ and that the conduct "is Ilikely to
continue to exist."” AS 47.10.080 (c)(3); see also CINA Rule

18(c)(1); Nada A.. 660 P .2d at 440.
In the present case, after concluding that M.M. and S.M.
were children in need of aid as a result of A.M.'s conduct, the

superior court found that

[A.M.] is highly likely to <continue to
10 It is the State's burden to prove that there are no
suitable relatives. In the Matter of J.L.F. . 828 P.2d at 170 n.I11.

We note that the superior court's finding of abandonment and its
order terminating A.M.'s parental rights also extended to S.L.S.,
the mother of the <children. Hence, any implicit finding of
inability to provide care obviously extended to S.L.S., who has not
contested the court's ruling.
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abuse drugs and alcohol, to commit crimes
(especially assaultive crimes in the context
of domestic disputes and sexual offenses
against children, but also property crimes
given his extensive criminal record, his lack
of success in substance abuse treatment, his
poor prognosis for sexual offender treatment,
his failure even to obtain anger management
counseling, and his characterological
problems).

These express findings are supported by evidence in the
record. Although A.M. points to contrary evidence that he
presented, it is not this court's job to reweigh the evidence when
the record provides clear support for the superior court's ruling.
Our review of the record convinces us that the superior court's
ruling is not clearly erroneous.

We emphasize that just as incarceration 1is not conduct

under a physical abandonment theory, see supra note 5, neither s

incarceration itself "parental conduct” within the meaning of AS
47.1:.CS0(c) (3) . Thus, while long-term incarceration ofa parent
can result in a child becoming a child in need of aid under AS

47.11.010(a)(2)(A) under an inability to provide care theory, such

incarceration is not asufficient basis to justify termination of

parental rights under AS 47.10.080(c)(3). In this case we
understand that the trial court did not rely on A.M.'s long-term
incarceration, but on his continuing serious criminal and anti-

social conduct.

2. Likelihood of Physical and Emotional Harm if A.M.'s
Rights are Not Terminated

As a prerequisite to termination of parental rights under

ICWA 5 102 (f), 25 U.S.C. 8 1912(f) (1988), and Alaska child in Need
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of Aid Rule 18(c)(2), the State must prove beyond a reasonable
doubt that continued custody of the child by the parent is likely

to result in serious emotional or physical damage to the child.

a . Physical Harm
The superior court specifically found, beyond a
reasonable doubt, that A.M.'s daughter was likely to suffer sexual
abuse if placed in his custody; that both children were likely to

suffer physical abuse resulting from A.M.'s domestic violence; and

that both were likely to suffer physical deprivation due to A.M.'s
inability to meet their needs on a consistent, ongoing basis.

A. M. argues that the State failed to allege the
likelihood of future physical harm and that the evidence it

presented failed to prove such harm beyond a reasonable doubt.

A.M.'s first argument is mistaken. The State's petition
expressly alleged that che children would be "at risk of sexual
abuse, physical harm, neglect or abandonment due to substance abuse
or criminal behavior leading to further incarceration” wunless A.M.
completed a long-term treatment program for sexual offenders and
reversed his long-standing personality traits and behavioral
trends.

A.M.'s second argument isS unpersuasive. The superior
court's findings on the issue of future physical harm are amply
supported by the record.

b. Emotional Harm
A.M. claims that it was error for the superior court to

consider, in assessing the likelihood of emotional harm in the
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event of a return of custody to him, factors such as the prolonged

separation that would inevitably occur before the restoration of

custody and the need, in the interim, to assure the stability of
the bonds the children had formed with their "psychological
parent."” A.M. contends that these considerations are irrelevant
to whether the <children would suffer emotional damage if they

returned to him.

It is true that mere evidence that a willing custodian
other than the parent would do a better job than the parent does
not in itself suffice to support a finding of likely emotional
harm. See Guidelines for State Courts; Indian Child Custody
Proceedings, 44 Fed. Reg. 67,584, 67,593 (Bureau of Indian Affairs,
Dep't of the Interior 1979). But the <close ties the <children
enjoyed to their foster mother and the effects A.M.'s prolonged
separation would likely have on their mental health if eventually
returned could properly be considered as relevant evidence bearing
on the issue of |likely emotional harm. Three expert witnesses
addressed this subject and their testimony supports the court's
findings. The superior court was not clearly erroneous in finding
that continued custody by A.M. would Ilikely cause the <children
serious emotional harm.

3. Active Remedial Efforts by the State

Under ICWA § 102(d), before parental rights may be
terminated, the State has the burden of showing by a preponderance
of the wevidence that "active efforts have been made to provide

remedial services and rehabilitative programs designed to prevent
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the breakup of the Indian family and that these efforts have proved
unsuccessful.” 25 U.S.C. § 1912(d) (1988); see also CINA Rule
18(c)(2); K.N. v. State. 856 P.2d 468, 476 (Alaska 1993).

The superior court found that DFYS had "made active
efforts to provide remedial services and rehabilitative programs

to prevent the breakup of this family but those efforts have proved

unsuccessful . . . " In the superior court's view, the State had
done everything "feasible given (A.M.'s] incarceration status

LIl In reaching this conclusion, the court observed that
"(A.M.) has expressed a willingness and desire to undergo sex

offender treatment while incarcerated, but substantial doubt on the

motivation of that expressed willingness was raised by the State's
expert witnesses. The <court concludes that Mr. [A.M.] is not
sincerely interested in changing his deviant sexual behavior

The extent of active efforts the State must make on

behalf of a parent whose access to remedial assistance is hampered

by ‘incarceration is an issue that remains largely wunresolved.12

The court's findings enumerate DFYS's efforts. These
included monitoring A.M.'s <care of the <children before he was
incarcerated; facilitating monthly visits at jail (under the
court's order); facilitating daily telephone contacts at first,

eventually dropping to weekly telephone contacts; and promulgating
a reunification plan in October 1991, while A.M. was imprisoned,
which was "centered around completing whatever sex offender
treatment was needed (and obtaining an in-depth psychological
evaluation to determine appropriate treatment) and completing
appropriate alcohol/drug abuse treatment."

The "active efforts"™ required by ICWA have not been

defined. According to one authority, "(t]lhe distinguishing word
in the remedial services and rehabilitative programs' section s
(continued...)
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The State does not deny that the "reunification plan” it formulated
for A.M. could not realistically be attained given his imprisonment

and that DFYS personnel generally failed to intervene actively on

A.M.'s behalf to assure that prison officials enrolled A.M. in
suitable institutional programs. The State simply claims that, by
preparing a reunification plan and encouraging A.M. to seek
services available within the institution, it fulfilled its duty

of making active efforts to provide remedial services.
To the extent the State's argument suggests that this

court create an exception to ICWA's requirement of active remedial

efforts for cases in which rehabilitation is doubtful and in which
active remedial efforts would be "unreasonably"” costly or time-
consuming, the suggestion seems unjustified. We have held that no
(...continued)

the word ‘'active."' Craig J. Dorsay, The Indian Child Welfare Act
and Laws Affecting Indian Juveniles Manual 157 (1984). Dorsay
qguotes one of ICWA's drafters, who distinguishes between active and
passive rehabilitative and remedial efforts:

Passive efforts are where a plan is drawn
up and the client must develop his or her own

resources towards bringing it to fruition.
Active efforts, the intent of the drafters of
the Act, is where the state caseworker takes

the client through the steps of the plan
rather than requiring that the plan be

performed on its own. For instance, rather
than requiring that a client find a job,
acquire new housing, and terminate a

relationship with what 1is perceived to be a
boyfriend who is a bad influence, the Indian
Child Welfare Act would require that the
caseworker help the <client develop job and
parenting skills necessary to retain custody
of her child.

Ild. at 157-58.
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judicial exception to ICWA can be created. A.B.M. v. M.H.. 651
P.2d 1170, 1173 (Alaska 1982). Neither incarceration nor doubtful
prospects for rehabilitation will relieve the State of its duty
under ICWA to make active remedial efforts.

This does not mean that a parent's incarceration is
wholly irrelevant to the scope of active remedial efforts the State
is required to undertake. The circumstances surrounding a parent's

incarceration may have a direct bearing on what active remedial

efforts are possible. In the present case, for example, it would
be difficult to conclude that the practical obstacles posed by
A.M.'s incarceration — the difficulty of providing resources to
inmates generally, the wunavailability of specific resources in
A.M. 's case, and the length of time A.M. will remain incarcerated -

- are factors that the superior court was barred from considering
when it decided whether the State had made active remedial efforts.

Likewise, we have recently noted that, for purposes of
determining the sufficiency of the State's remedial efforts, the

superior court may properly consider a parent's demonstrated lack

of willingness to participate in treatment. See K.N.. 856 P.2d at
477. Case law in other jurisdictions appears to be in accord with
this general view. See Matter of Maricopa County Juvenile Action

No. JS-8287. 828 P .2d 1245, 1254 (Ariz. App. 1991); Matter of
M.E.M.. 679 P.2d 1241, 1244 (Mont. 1984); State ex rel. Juvenile
Dep't of Multnomah County v. Woodruff. 816 P.2d 623, 626 (Or. App.
1991).

In this regard, however, a note of caution is necessary.
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The foregoing cases involve parents who actively retused to
participate in or cooperate with treatment efforts; these cases
support the general proposition that, once active remedial efforts
have been undertaken, a parent's actual resistance to or rejection
of assistance may properly be considered in determining whether
additional efforts were required. We have never suggested that the
scope of the State's duty to make active remedial efforts should
be affected by a parent's motivation or prognosis before remedial
efforts have commenced. To vary the scope of the State's ICWA duty
based on subjective, pre-intervention criteria such as a parent's
motivation or treatment prognosis might defeat the purpose of the
active remedial effort requirement, for it would enable the State
to argue, in all doubtful and difficult cases, that it had no duty
to make active remedial efforts.

In the present case, the superior court's finding of
compliance with the ICWA requirement presents a close question,
particularly because the court's assessment of the active efforts

that the State should have made was apparently influenced by its

perception that, despite his avowed willingness to participate in
treatment, A.M. had made no genuine commitment to rehabilitation
and his prospects for rehabilitation were poor. Since we must in
any event remand this <case for reconsideration on the issue of
inability to provide care, we believe it appropriate to require
that the superior court also reconsider the issue of ICWA
compliance in light of the factors outlined in this opinion. In

addressing the issue on remand, the court should allow the parties
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to present updated information concerning any treatment A.M. may
have received since the court's initial ruling.
I'1l. PROCEDURAL ISSUES

In addition to his substantive arguments, A.M. raises

two procedural issues that call for only brief discussion.
A. Denial of Bifurcation

Prior to his hearing, A.M. moved for bifurcation, seeking
to have the adjudicative phase, in which the court determines
whether the children are in need of aid under AS 47.10.010, heard
before the dispositional phase, in which the <court determines
whether the requirements for termination have been met under AS
47.10.080(c). The superior court denied this motion. A.M.
contends that the failure to bifurcate amounted to an abuse of
discretion and violated his right to due process.

We find no merit to this argument. Although the
adjudicative and dispositional phases of children's proceedings are
typically heard separately, CINA Rule 18(b) expressly makes joinder
of the two phases a matter of discretion for the superior court:

Upon a showing of good cause and with adequate

notice to the parties, an adjudication hearing

and a termination hearing may be consolidated.

Here, a significant amount of the =evidence presented

below was relevant to, and could have been admitted at, both phases

of the termination proceeding. Because A.M.'s children had been
in foster care for a lengthy period of time prior to the filing of
the petition for termination, the evidence on the issue of
disposition was well developed prior to the CINA adjudication, and
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A.M. received ample notice of the State's claims. A.M. has failed

to point to any specific <circumstances indicating an abuse of
discretion by the superior court. He has also failed to cite any
authority supporting the proposition that bifurcation is per se

necessary to satisfy the requirements of procedural due process.
Finally, A.M. has failed to make a convincing showing of prejudice.
The superior court did not abuse its discretion in failing to

bifurcate the termination trial.

B. Absence of the Guardian Ad Litem
A.M. additionally <claims error because the <children's
guardian ad litem did not attend the termination trial. A.M.

failed to raise this issue below; consequently, we review only for

plain error. Plain error exists when an error affects substantial
rights and is obviously prejudicial. R.c. v. State. 760 P.2d 501,
505 n.14 (Alaska 1988). Because the report of the guardian ad
litem favored termination of parental rights and because the

guardian's absence enabled A.M. to ensure that the report would

not be admitted as evidence, there appears to be a strong
possibility that A.M.'s failure to object below amounted to a sound
tactical choice. In any wevent, given the guardian's position
favoring termination, the guardian's absence cannot be
characterized as "obviously prejudicial." 1d. The record

discloses no plain error.
V. CONCLUSION
The superior court's finding of abandonment was clearly

erroneous; this error requires that the order of August 6, 1993,
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terminating A.M.'s parental rights be vacated. A remand is
necessary, however, for further proceedings to determine whether
A.M.'s children should be adjudicated CINA due to A.M.'s inability
to provide care and, if so, whether termination of parental rights
is warranted wunder that theory. On remand, the superior court
should also reconsider whether the State has complied with ICWA's
requirement of active remedial efforts.

Accordingly, the order terminating A.M.'s parental rights
is VACATED, and this <case is REMANDED for further proceedings

consistent herewith.
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COMPTON, Justice, with whom RABINOWITZ, Justice, joins,
concurring.

Once again the textual fabric of AS 47.10.080 confines
us to an uncomfortable fit. See Nada A. v. State. 660 P.2d 436,
441-43 (Alaska 1983) (Compton, J., concurring). A.M. is serving

a prison term of almost ten years for sexually abusing his

stepdaughter. However, we are unable to affirm the termination of
his parental rights. I agree with our disposition of the legal
issues in this case Dbecause | do not believe the wording of the
statutes give us any choice. Further, the doctrine of stare
decisis commands that we follow statutory interpretation
established by' precedent. I write separately to express my
continuing belief that a legislative response to this issue is
appropriate, and also that it is now long overdue.

When we, as a society, terminate parental rights, we

sever the fundamentally important relationship between parent and

child. In our society this relationship is highly valued, yet at
times it must be severed. We sever it only when the health and
safety of the child mandate that we do so. The balancing of the

parental relationship against the health and safety of the child
is a complex decision replete with social policy choices. However,
the task of determining desirable social policy in the sphere of
preservation or termination of the parent-child relationship 1is a
task which courts are not equipped to wundertake. It is not a
sphere in which the judiciary should engage in social engineering.

In Nada A., | urged the Alaska Legislature to define more
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clearly the effect of incarceration on parental rights. ld. at
441. I do so again. What is needed is an informed social policy.
The fact that difficult social policy choices must be made is not
a justification for ignoring the issues from which the difficulties
have sprung. I think it unfortunate that the legislature continues
to ignore the effect of a parent's incarceration on a child and on

the continuation of the parent-child relationship.
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STATE OF ALASKA
1996 LEGISLATIVE SESSION

Ravieicn Dal#; 03/08/96
Tl"#: Interagency Worlt Group on Agency

Accountability and Child Interview Methods.

Sponsor: Representative James

llequeotor:  House (sTA)

St
tv> i NO.

1
Biir Version.- gshb'-348(sta)-:—

(H) Publish Date:
_,Depr. Affected: Health and Social Scrricq

BRU: Family and Youth Services

Component: DFYS Central Office
PONENT SERIAL no. 259

See ilso (SNO): 4_

FY98 FY99 FqY#OO FY01

OPERATING FYa7

PERSONAL SERVICES

3/13/96

FY02

TRAVEL
CONTRACTUAL
UPPLIES

EQUIPVENT
D & STRUCTURES )
GRANTS, CLAIMS
MSCELLANEQUS
TOTALCPERA-HI\B 0.0 0.0 0.0 0.0 0,0 0.0

CAPITAL EXPENDITURES
CHANGES IN REVENUES

FUND SOURCE
1007, Fsoeral Rscaipts
1003 GF Match
1004 GF ,
1005 Gr/Program Receipts
1000 GF/MHTIA

Other (please speci
TOTAL(pI pecth) 0.0 0.0

POSITIONS:
FULL-TIME ! 1 1
PART-TIME 1 1
TEMPORARY 1 1 1

Eaiimats of any current year (FY96) coat; $0.0
ANALYSIS: (Attach a sooarato page if necessary)

Based on the assumption that training will not necessarily occur in FY97, SB348 is a zero fiscal note. The

(Thousands of Dollars!

—_ P P Rk p PR

Division of Family & Youth Services will develop a Memorandum of Agreement using staff from the Dept, of
Health & Social Services, Public Safety, Dept, of Education and the Dept, of Law that will guide all
participating agencies in their involvement with interviews of minors alleged to have been abused or
neglected. The Division of Family & Youth Services will work on curriculum development for the methodogy

for those who interview minors who are alleged or suspected to have been abused or neglected.

Prepored by: L. DLmc Worley. Dlrectmvc” fs. - PhOPiZ 465-3191
Division: Facnily™/Youth Seryftes/// late: 03/03/96
Approved by Commissioner: 6o Per omraissione Dote: evV ?
Agency: Department of Health & Social Services
ORIGINAL " preparer TO VERNOR'S LEGISLATIVE OFFICE
« For ZERO FITCAL NOTE — DYFS nor* Leoivietive office

IVHQel.nefU. DA o 85 CENTRAL OFFICE Pr® 10 1



FISCALNOTE Mo -

STATE OF ALASKA IL =
JJoT" ‘Bill Version: cshb 348 (sta)
1996 LEGISLATIVE SESSION - 1) Publish Date: 3713796
Revision Date: J__ * Dept. Affected: PUbllC Safety
Title: Video/audiotape Interview of Abused Minor BRU ' CDVSA
Component CDVSA
Sponsor Representative James
Requestor  H. State Affairs COMPONENT SERIAL NO. 0521
EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not included)
OPERATING FY 97 FY 98 FY 99 FY 00 FY 01 FY 02
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0-
CAPITAL EXPENDITURES -0- -0- -0- -0- -0-
CHANGE IN REVENUES ( «0- -0- -0- -0- -0-
Code Revenue

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other
TOTAL -0- -0- 0- -0-
Estimate of current year (FY 36) impact S
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact is anticipated to the Council at this time.
Prepared By: Jayne E. Andreen Phone: 907765-4356
Division: Council on Domestic Violence and Sexual Assault Date: 3/6/56
issi n .. Date:
Approved by Commissioner Q | 3 - fm-9
R IG ff Ronan L Ctte, Dept of Public Safel
HER TO PROVIDE ZERO FISCAL --fE RANDR'S LEGISLATIVE OFFICE

” Forfu SAFETY - CDVSA s Legislative Office Page 10f 1



FISCAL NOTE

STATE OF ALASKA piLLNo.  CS HB 348 STAl
996 LEGISLATIVE SESSION
Revision Date:  March 9.1996---------------- J Department Affected:  Education
rule:  Virfen/Atjdiotape Interview of Abused.Minors BRU: Executive Administration

Component:  Commissioner's Office

Sponsor. ~ Representative James
Requester:  House State Affairs Committee. COMPONENT SERIAL NO. 185

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY 97 FY 98 FY 99 FYOO FY 01 FY 02

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS

MISCELLANEQUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 00

CAPITAL EXPENDITURES
CHANGE IN REVENUES

1002 Fegeral Receipts

1003 GF Match

1004 GF _

1005 GF/Program Receipts
[

Othe
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

FULL-TIME

PART-TIME

TEMPORARY ,

Estimate of current year (FY96) impact: $ JLQ_

ANALYSIS: . . .

CSHB %48,(8@ establishes an mteragencwaorkmg group and a memorandum of agreement on agency

accountab|l||tg._mene representative front the Departnient of Education will participate in the interagency working grouR to
|

improve child interviewing methods with abused and/or neglected minors. The participating staff person will absorb the
task into their existing work schedule.

Prepared by: Kimberly Homme, Special Assistant_ Phone:  465-2803
Division: * Commissioner's Office ~ * _ Date: Maﬁ:h 2.1996 .
Approved by Commissioner. = Richard S. Cross. Deputy Commissioner
Agency. .Education Date: ~ March 12.1996
PREPARER TO PROVID& ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office
P\LEGFORMS\FISCAL.doc (Rev 11/95) PageJ  of J_

ZERO FISCAL NOTE - EDUC,
COMMISSIONER'S OFFICE



FISCAL NOTE

STATE OF ALASKA BELL NO. CSHB 348 (STA)

1996 LEGISLATIVE SESSION

Revision Date .Dept. Affected: Department of Law

Title: “An Act establishing the interagency work group 'brU: Criminal Division/Civil Division

on agency accountability and child interview methods." [Component: Criminal Division/General Lenal Services

Sponsor: Representative James
Requester: House State Affairs Committee '‘COMPONENT SERIAL NO. 2085/2087

OPERATING EXPENDITURES FYy 97 FY 98 FY 99 FY 00 Fy 01 FY 02

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

Ef JIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY96) cost: $ 0.0

POSITIONS

FULL-TIME 0.0 0.0
PART-TIME

TEMPORARY

0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary)

The House State Affairs Committee Substitute for HB 348 drops the bill's original mandate for videotaping or
audiotaping interviews of the victims nf child abuse or neglect and, instead, establishes an interagency work
group to identify the best and most effective methods to establish accountability for those who interview minors
who are alleged or suspected to have been abused or neglected. The work group, consisting of four
representatives from the Departments of Health and Social Services, Public Safety, Education and Law, would be
required to prepare a memorandum of agreement to guide participating agencies in their involvement with minors

in child abuse and neglect cases.

The work group would also be required to provide for interagency cooperation: in the initial and continuing
training or education for interviewers; in establishing respect for family members during the interview process; in
maintaining family un'y during the interview process, unless the nature of the investigation clearly indicates
otherwise; and in s”psitivj*y to public response and public input. The bill would also require the work group

Prepared by: Richard I. Pegues, Direct Phone:. 465-3672
Division: Administrative Servicesjbivisipo-/ | Date:. 3/11/96
Approved by Commissioner: Bruce M. Botelho. Af] General Date: 3/11/96
Agency: Department of Law
PREPARER T ( I|OVERI\IOR'S h,EGISLATIVE OFFICE
For s Legislative Office
(Rev 10/94) 96fisno.xIs/DBR Pago 1 of 2

ZERO FISCAL NOTE - DEPT.
OF LAW - CRIMINAL DIVi/l
LEGAL SERVICES



FISCAL NOTE

STATE OF ALASKA BILLNO.  CSHB 348 (STA)
1996 LEGISLATIVE SESSION . v

ANALYSIS CONTINUATION: 1!

to focus on increasing agency and interviewer accountability and. minimizing negative effects on families.
Finally, the work group would be required to review the statutory definition of "abuse or neglect” to determine if
the definition leads to uniform and fair results.

The Department of Law's participation in the work group and future memoranda of agreements can be
accomplished using existing staff and resources and, consequently, there .will not be a fiscal impact for the
department.

Page 2 of 2



@) .OUSE COMMITTEE REPG..T

Date Referred to Committee: March 13, 1996 FURTHER REFERRALS: Judicial.’
Finauci

Date of Committee Action: .b/ "B j 9~

The HEALTH. EDUCATION AND SOCIAL SERVICES Committee considered: HB 34.

HOUSE BILL NO. 348 VIDEO/AUDIOTAPE INTERVIEW OF ABUSED MINOI

“An Act requiring that all official interviews with children who are alleged to have been abused or neglected bx
videotaped or audiotaped.”

recommends it be replaced / i+ s <c\ [ ] the same title
with the following committee substitute B ~NLorr J hd a new title

[ ] additional referral to _ Committee

f J attached amendment(s)

ADOPTS: Letter of Intent

ATTACHES NEW FISCAL NOTE(S): (B29)] APPROVES PREVIOUS: (Dept/Date)

[ ] fiscal note(s) [ ] fiscal note(s)

zero fiscal note(s) QO & j QIO [ 'firzero fiscal note(s) i4+-SS  3>))*j9C?



JMaska Jiiate JQegtsinture

REPRESENTATIVE \Whiteindresu
EANNETTEJAMES State Capitol
P.0. 30X56622 Juneau, Alaska
iorth Polo, Alaska 99705 99801-1182
(907) 488-1546 (907) 465-3743
PAX (907) 488-4271 FAX (907) 465-2381

ptnnse (©f JRepresentait&es
House District 34
SPONSOR STATEMENT
HOUSE BILL 348

3/09/96

"An act establishingf, the inter,agency work group on
agency accountability and child inferview methods

Three years of discussion with state agencies, concerned parents and families state- and
nation-wide, and numerous committe€ hearings, have resulted in the final State Affairs
Commitiee Substitute (Version G) for House Bill 348.

Though the title .and content of CSHB348(STA) may seem to, be a departure from the
original bill, which required mandatory wdeotapln_ﬁ of all interviews with allegedly
abused minors, | firmly believe the original intent will be achieved:

AGENCY ACCOUNTABILITY and
MORE RESPECT FOR FAMILY UNITY.

The bill now mandates the formation of an interagency work group with representatives
from the Department of Health and Social Seivices, Department of Public Safety,
Department of Education, and Department of Law. Their job is to identiy the most
effective ways to use videotaping audmtapmq team " interviews, note taking,
documentation and enforced file content standards, with the goals of:

1. Establishing respect for family members during theinterview process,
Minimizing negative effects on families,
Focusing on agency and int6(viewer accountability,

Reviewing the s_tatutoq/ definition of "abuse or neglect" todetermine ifit leads to
uniform and fair results.

The %_roup‘s Jnitial memorandum of agreement must be available for public and
legislative review by January 1, 1997, and is to ho updated by each new administration.

Ciaating more effective inter-agency interviewin? techniques and accountability will
greatly “lessen the strain on familiés, and it will help achieve a balance between

protecting Alaska's children from abuse while maintaining
the sanctity of family unity.

SPONSOR STATEMENT
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CS FOR HOUSE BILL NO. 348(HES)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - SECOND SESSION
BY THE HOUSE HEALTH, EDUCATION AND SOCIAL SERVICES COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES JAMES, Therriault, Kelly, Toohey
A BILL

FOR AN ACT ENTITLED
"An Act establishing the interagency work group on agency accountability and

child interview methods."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 47.17 is amended by adding a new section to read:

Sec. 47.17.100. INTERAGENCY WORK GROUP AND MEMORANDUM OF
AGREEMENT ON AGENCY ACCOUNTABILITY AND CHILD INTERVIEW
METHODS, (@) The interagency work group to increase agency accountability for and .
to improve methods of interviewing minors who are alleged to have been abused or
neglected is established in the department. The work group consists of five i
representatives, whose jcb description includes participation in the work group, from the|

following departments:

@ two persons from the department; one person shall be an employes

of the division dealing with family and youth services and the other person shall have®

expertise in the area of children’s mental health;

-1- CSHB 348(HES)
New Text: Underlined (DELETED TEXT BRACKETED]



(2) one personfrom the Department of Public Safety;
(3 one*personfrom the Department of Education; and
(4) one person fromthe Department of Law.

(b) The interagency work group shall prepare a memorandum of agreement that
will guide all participating agencies in their involvement with interviews of minors who
are alleged to have been abused or neglected. At a minimum, the memorandum of
agreement must

(1) identify the best and most effective methods to establish
accountability for those who interview minors who are alleged or suspected to have been
abused or neglected;

(2) identify the best and most effective methods for

(A) videotaping;

(B) audiotaping;

(C) team interviews;

(D) note taking;

(E) documentation; and

(F) enforcing file content standards;

(3) provide for interagency cooperation in

(A) initial and continuing training or education for interviewers,
including education regarding new and updated methods of interviewing minors
and regarding new equipment useful for interviewing minors;

(B) establishing respect for family members during the interview
process;

(C) maintaining family unity during the interview process unless
the nature of the investigation clearly indicates otherwise; and

(D) sensitivity to public response and public input;

(4) focus on increasing agency and interviewer accountability and
minimizing negative effects on families; and

(5) review the statutory definition of "abuse or neglect" to determine if
the definition leads to uniform and fair results.

(c) The interagency work group shall meet at the times the members of the work

group consider necessary. At a minimum, the memorandum of agreement must be

CSHB 348(HES) . -2-
New Text Underlined [DELETED TEXT BRACKETED]
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reviewed and updated in the year following each gubernatorial election year as
determined under AS‘15.35.010, and must be completed in those years before the
beginning of the next regular session of the legislature the following year. Each revised
and updated memorandum of agreement shall be made available to the legislature and
the public for review. The work group shall notify the legislature that the memorandum
of agreement is available for review.

* Sec. 2. The initial memorandum of agreement required to be prepared under AS 47.17.100,
added by sec. 1 of this Act, shall be completed by January 1, 1997. Unless an earlier revision
and update to the memorandum of agreement is determined to be necessary by the interagency
work group created in sec. 1 of this Act, the first revision and update shall be conducted in 19%

and completed before the beginning of the regular legislative session in 2000.

-3- CSHB 348(HES)
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