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Consider cost, 
controls and 
reasons fo r 
implementing 
domestic-partner 
benefits.
Today's HR professionals 
are required to have a vast 
amount of knowledge on 
a wide array of topics.
Let Personnel Journal 
help. We'll find die 
experts to answer ques­
tions on the personnel 
issues important to you. 
Your colleagues asked: 
W h a t  i s s u e s  m u s t  /  
a d d r e s s  w h e n  c o n s i d e r i n g  

i m p l e m e n t i n g  d o m e s t i c -  

p a r t n e r  b e n e f i t s ?

Reese Smith, director o f employee 
b en e fits  at Levi S t ra u s s  & C o ., 
which introduced domestic-partner 
benefits in June 1 9 9 2 , answers:

The first issue is to be clear about why 
you want to extend benefits to domestic 
partners. At Levi Strauss &  Co., we wan­
ted to align our practices with our non-dis­
crim ination po licy , which includes non­
discrimination based on sexual oncntanon 
and mantal status.

The issue that most frequently concerns 
senior exccunves is the potennai cost. Our 
experience at Levi has shown the cost tor a 
domestic partner to be significantly lower 
than that tor a spouse.

The next most s ign ifican t issue is

whether to extend benefits to same sex 
couples oniy o r to both same and opposite 
sex couples. We extended benefits to both 
same and opposite sex couples. Had we 
lim ited  extension  to sam e sex coup le s  
oniy, we would sn ll have had a discrimina­
tory practice and that was unacceptable.

Securing insurance coverage fo r  do­
mestic partners is another issue. W e, like 
m any large com panies, are se lf-in su red  
and so we didn’ t have a problem securing 
coverage. Sm aller companies may have a 
more difficult time.

The nexr issue to be faced is denning 
the eligibility requirements. Our definition 
includes two peop le who aren ’ t related, 
a re n ’ t m arried to anybody else, live  to­
gether in a committed relationship and are 
financially interdependent.

There a lso are adm in istra tive issues. 
N either contributions n o r payments fo r  
domestic panners can flow  through the 
5 0 1 (C ) (9 ) mist. In addition, the value o f  
the benefit must be calculated as income to 
the employee.

F in a lly , y ou  sh ou ld  be p repared  to 
address the reactions from  employees, cus­
tomers and communities.

Ed M ickens, ed ito r o f Working it 
Out: The Newsletter for Gay and 
Lesbian Employment Issues and 
author o f The 100 Best Companies 
for Gay M o n  and Lesbians, says:

There are three areas that H R  people 
tend to be concerned about. The firs ; is 
cost. People have great fears about what 
the costs o f  domesoc partner benefits are. 
But in fact, now that we have data from  
case studies, it ’ s been shown repeatedly 
that domes ic  partner benefits cost no more 
than spousa1 benefits do.

A  lot o f  the fears about costs are fears 
about AJDS. Sut on ly  a m inority o f  gay 
men have A ID S , and lesbians are one o f  
the lowest risk groups. And. even i f  you do 
look at the numbers regarding .AIDS care, 
they’ re remarkably small. The overall life ­
time cost o f  .AIDS treatment per patient is 
esnmated at less than 5100 .000 . Problem  
pregnancies and chronic heart, lung and

tn addition, from  studies o f  large com ­
panies that have these benefits, on ly about 
1%  to 2%  o f  em p lo y ee s  a c tu a lly  take 
advantage o f  a domestic partner plan. At 
companies that otTer the benefits to all o f  
their unmarried em p loyees, same sex o r 
opposite sex. the usage tends to be higher.

The second area o f  concern is fear about 
con tro llin g  the system . T h e re ’ s concern 
about abuse. I often ask H R  people o r ben- 1 
e fits adm in istra to rs how  m any o f  them 1 
actua lly  ask em p loyees to produce mar- ; 
riage licenses when apply ing fo r partner­
ship bene fits . O ne assum es i f  you  say i 
y o u ’ re m am ed then you are. U sua lly  the 
employees just fi ll out an application which i 
has some sort o f  a ffid a v it attached to it. 
Then, i f  that should turn out to be wrong o r ! 
inaccurate, the employee gets into a lot o f  
trouble. There ’ s no reason to expect any­
thing different with domestic partner bene­
fits. You create you r criteria fo r eligibility 
and have the employees sign an a ffidavit 
agreeing to the terms. It simpiv falls under 
the same safeguards as any other system.

The last issue is one o f  prejudice. The 
tact is that there’ s simply a huge problem o f  
prejudice affecting domesnc partner bene­
fits. Insurance com panies, fo r  one. have 
been unconscionably resistant to the whole 
idea. A nd em p loy e rs  them se lves have , 
fa iled  to recognize that lesbian and gay 
families are just as important as tradinonal 
families. Companies that do show a sense 
o f  equality get enormous payback in terms 
o f  loyalty and productivity. I ’ m astonished 
at how  gung-ho em p loyee s  are when 
they're o ffe red  this k ind o f  thing. They 
become the company's biggest boosters.

I find that there’s a lot o f  undefined fear 
about losing clients, but besides the media- 
hyped A pp le  C om pu te r case in which 
Apple ultimately triumphed ove r naysay- 
ets. 1 haven’t seen any example o f  where a 
client reianonship has interfered. ■

I f  you hove a question that 'you would like 
an expert in the fie ld  to answer, you m ac 
fax  it to Dawn Anfuso at ?14/?5I-H06. 
mail u to P e rso n n e l Jo u r n a l . 2JS Fis­
cher Ave. 3-2, Costa Mesa. CA  12626. or 
E-mail it to DA03SSfaaol.com.
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D o m e s t i c  P a r t n e r s h i p  B e n e fits

0

This material may be protected by 
copyright Law (Title 17 U.S. Code)

b y  M a r k  E .  B r o s s m a n  
a n d  R e b e c c a  K .  K r a m n i c k

Employers extending health insur­
ance coverage to "domestic part­
ners" o f  employees must be con­
cerned with issues related to design, 
adm inistration and cost as well as 
possible tax consequences.

H om e  B o x  O f l i c e a n d  W a m e r  B ro th e rs  
re c en t ly  b ecam e tw o  o f  the  la te s t c om ­
pan ies to e x te n d  h e a lth  in su rance  to  “ d o - 
m esncpa rm ers ”  o fth e ir  em ployees. W h ile  
h ea lth  a n d  o th e r  em p lo y e e  b ene fits  h a ve  
t ra d i t io n a lly  b een  re se rv ed  f o r  sp ou ses 
o f  m a r r ie d  em p lo y ee s , in c re a s in g ly , em ­
p lo y e rs  a re  c o n s id e r in g  e x te n d in g  th e se  
bene fits to  the u nm a rrie d  pa rtn ers o f  th e ir 
em p lo y ee s .

T h e  tre n d  tow a rd  cove rage  o f  d om e s ­
tic p a rtn e rs  began in  1 9 8 5  w hen the c ity  
o fB c rice ley , C a li fo rn ia  f i rs to f fe re d h e a lth  
insurance coverage to  the u nm a rried  p a n ­
ners o fc ity  em p loyee s . S ince  then a  g row ­
ing n u m b e r o f  c ities a n d  m un ic ip a lit ie s  
in  C a li fo rn ia , O regon  an d  W ash ing ton  as 
w e ll as the c ities o f  N ew  Y o rk . B os ton , 
A nn  A rb o r  and  M in n e a p o lis  have  begun 
to o f fc rs im i la rc o v e ra g e . L o tu s  D e v e lo p ­
m en t becam e the  firs t p r iv a te  e m p lo y e r 
to o tT e rc o v e ra g c in  1 9 9 1 ,and  ith a s s in c e  
been jo in e d  by  L e v iS t ra u s s& C o m p an y , 
A p p le C o m p u te ra n d  M C A , In c .. am ong  
o th e r com panies. S ta n fo rd  U n i vcrsity , the 
U n iv e rs ity  o f  C h icag o  a n d  the U n iv e r ­
sity o f  V e rm on t a re am ong  theeducanona l 
in s titu tion s  w ith  such p rog ram s .

W h ile  these  p o lic ie s  h ave  been  h a ile d  
as soc ia l ad vancem en t by  som e , they have  
a lso  s p a rk e d  th e ir  s h a re  o f  c o n t ro v e rs y . 
A p p le C o m p u te rs 'p o lic y  rec en tly  m ad e  
h e ad lin e s  w hen  a T ex a s  c ou n ty , c it in g  
c o n em s  o v e r  “ fa m ily  v a lu e s ,"  v o te d  to  
w ith h o ld  a  tax  a b a tem en t fr o m  an  S 8 0  
m ill io n  o ff ic e  c om p le x  A pp le  p la n n ed  to  
b u i ld  in  the c om m u n ity  because o f  th e  
c o m p a n y ’ s p o lic y  o f  e x te n d in g  b en e fits  
to  d om e s t ic  p a n n e rs  o f  its gay a n d  le s ­
b ian  em p lo y e e s . T h e  c ou n ty  e v e n tu a lly  
rev e rse d  its d e c is io n , ag ree ing  to  the tax  
reb a te  f o r  th e  p la n n e d  d e v e lo p m en t .

T h is  a n ic le  w ill e xam ine  som e o f  the  is ­
sues fa r in g  em p loy e rs  considering  d om es­
tic p a rtn e rsh ip  bene fits : the d e fin it io n  o f  
dom estic  p a rtn e rsh ip  a n d  the a dm in is tra ­
tion and  costs o f  p rog ram s extending these 
benefits . T h e  a rt ic le  w ill then con s id e r the 
starm oflcga l challenges to  com pel em p loyer 
coverage o fd om es t ic  partners. F in a lly , the 
a n ic le  w ill c on s id e r o th e r legal L sues su r­
rou nd ing  ex ten s ion  o fh e a ith  coverage to  
dom estic  p a rtn e rs , in c lu d ing  the tax  c on ­
sequences o f  such em p lo y e r action .

Defining the Terms
T h e  d e fin it io n  o f dem esne  pa rtn ersh ip  

varies u n d e r d iffe ren t cm p loyc rp lan s . A p ­
p le C o m p u te r  uses f o r  its  d e fin it io n  o f  a 
dom estic  p a rtn e r , “ a pe rson  o v e r  age 18 
w ho sha res liv in g  q u a n e rs  w ith  a n o th e r 
adu lt in  an  exc lusive , c om m u ted  re la t io n ­
sh ip  in  w h ich  the p a rtn e rs  a rc  re sp on s i­
b le  f o r  each o th e r's  c om m on  w e lfa re ." 1 
T h is  d e fin it io n  is fa i r ly  s tan d a rd  in that 
it c on ta in s : ( 1 )  a m in im u m  age req u ire ­
m en t; (2 )  a  re q u irem en t that the c ou p le  
liv e  tog e th e r, ( 3 )  a fin a n c ia l in tc rd cp en -

inrttl - u  n  Q

dence requ irem en t; a nd  (4 )  a  requ irem en t 
that the re la t io n sh ip  in  qu e s tio n  be an  ex­
c lusive y  ne. (S om e  em p loye rs  requ ire  that 
the re la t io n sh ip  be a  “ p e rm a n e n t"  o n e .)

O th e r  c om p an ie s  re je c t the  te rm  do - 
m esticpa rm e rsh ip a lto ep th a . Levi Strauss 
&  C o m p a n y  e x te n d s  its  h e a lth  c ov e ra g e  
to  “ u n m a r r ie d  c o u p le s ,"  d e fin e d  as an  
e lig ib le  em p lo y e e  a n d  a n y  o th e r  p e rs o n  
w ho  liv e  tog e th e r, a re  f in a n c ia l ly  in te r ­
d ep end en t, jo in t ly  re s p o n s ib le  f o r  each  
o th e r ’ s c o m m o n  w e lfa re  a n d  c o n s id e r 
th em se lv e s  li fe  p a r tn e rs .2

A  m a jo r  d is t in c t io n  in  e m p lo y e r  d e f- 
Initiotisofdomesticparmershipiswhcther 

the c on cep t is lim ite d  to  sam e  sex c ou ­
ples. U n d e rth eH um eB oxO ffic e p rog ram , 
fo r  e xam p le , h ea lth  bene fits  a rc  ex tended  
o n ly  to  sam e  sex c ou p le s  w h o  can  e stab ­
lish  th a t th e y  liv e  tog e th e r a n d  a rc  f in a n ­
c ia lly  in te rd ep enden t. T h e  c om p an y  has 
said  that it ch ose  n o t to  in c lu de  u n m a r­
ried heterosexual coup les because they have 
the op tion  to  ob ta in  health benefits th rough 
m a rr ia g e .3 S ta n fo rd  U n iv e rs ity  m ad e  a 
s im ila r d e ris io a  in D ecem be r 1992 to  lim it 
its p rog ram  to  sam e sex coup les . A  sp okes ­
p e rson  f o rm e  u n iv e rs ity  sa id  in a n  in te r­
v iew  a t tha t t im e  tha t the  u n i vc rs ity  chose 
n o t to  add ress  " li fe s ty le  c h o ic e s "  b u t in ­
stead to  add ress " la c k  o f  access (t o  h ea lth  
c a re ) because o f  sexua l o r ie n ta t io n ." ’*

O th e r em p loye rs , such as L ev i S trauss, 
havcex tended  bene fits to  u nm a rried  het­
e rosexua l coup les  as w e ll as gay coup les . 
C om pan ies decid ing to  pu rsue  this op tion  
m ay have con c lu d ed  that exc lud ing  het­
e rosexua l coup les w o u ld  v io la te  the com - 
p a n y 'sp o lic y o fn on d is c r im in a iio t io n  the 
b a s iso fscxua l o rien ta tion . C om pan ies ex­



tend ing  o en en ts  o n ly  to  gay coup le s  m ay  
be res p ond ing  :o  the looby inge iT o rtso t ’gay 
em p loyees tha t d o  not app ea r to  have  been 
d u p lic a te d o u ts id e o fth e g a y c om m u n ic y .

A n o th e rd is t in c t io n a m o n g e m p lo y e r  
d om e s t ic  p a r tn e rs h ip  p la n s  is ih e e x te n t  
to  w h ic h  e m p lo y e r s  o f fe r n o n h c a lt h - r e -  
la ted  b e n e fits  t o  d om e s t ic  p a n n e rs . T h e  
m a jo r i t y  o f  e m p lo y e r s  a p p e a r  to  h a v e  
l im i t e d  c o v e ra g e  to  h e a lth  c a re . A p p le  
C om pu te rs  is o n e  e m p lo y e rth a i has m ade  
d u ./-e a re  c e n te r  use a n d  fitn e s s  c e n te r  
p riv ileg es  a v a ila b le  to  d om es tic  p a rtn e rs . 
A d d it io n a lly , the c om p a n y  h a sm ad e  be ­
r e a v em e n t a n d  fa m i ly  le a v e  a v a i la b le  
to  em  p lo y e e s  w ith  d om e s t ic  p a r tn e rs  o n  
the sam e  te rm s  th a t  th e  le av es  a re  m ad e  
a v a i la b le  to  m a r r ie d  e m p lo y e e s .3

E m p lo y e rs  h a v e  h ad  the o p p o rtu n ity  
to  c o n s id e r  th e  a p p lic a b i li ty  o f  d om e s t ic  
p a rtn e rsh ip  con cep ts  to  th e ir  le a v e  p o l­
icies as they  a d o p te d  fa m i ly  le a v e  p o li ­
cies to  c om p ly  w ith  the fed e ra l F am ily  and  
M ed ic a l L e a v e  A ct, e ffec tiv e  as o f  A ugust 
5, l 9 9 3 .<’ .A m on g o th c rre q u irem cn ts .th e  
act requ ire s  c ove red  em p loy e rs  to  p ro v id e  
up  to  a  t o ta l o f  1 2  w eeks o f  u n p a id  le a v e  
to  c a re  f o r  a n  im m ed ia te  fa m i ly  m em b e r 
'with a se r io u s  h e a lth  c o n d it io n . T h e  act 
d e fin e s  im m ed ia te  f a m i ly  to  in c lu d e  
“  spouse, c h ild  o r  p a re n t ."  E m p loy e rs  m ay  
c o n s id e r a d o p tin g  le av e  p o lic ie s  th a t go 
b e yon d  the  re q u irem en ts  o f  the s ta tu te  
to  in c lu d e  d om e s t ic  p a rtn e rs  in  the d e f­
in it io n  o f  im m ed ia te  fa m i ly .

Administration and Costs 
o f Programs

E m p lo y e rs  th a t o f fe r  d om estic  p a rtn e r­
sh ip  c o v e ra g e  ty p ic a lly  req u ire  e m p lo y ­
ees to  sign  a  fo rm  o r  an  a f f id a v i t  a ttest­
ing to  th e  s ta tu s  o f  th e ir  re la t io n sh ip . F o r  
e xam p le , L e v i S trau ss  o ffe rs  a n  em p lo y ee  
31 d ays  f r o m  the  fo rm a t io n  o f  a  d om e s ­
tic p a r tn e rsh ip  to  a d d  his o r  h e r d om e s ­

tic pa rtn e r to  the com pany 's  m ed icaL  den ­
ta l a n d  v is ion  p lan s . T h e  em p lo y e e  m ust 
sign a fo rm  certify ing  that th e coup le  meets 
thecom pany's e lig ib ility  requ irem en ts and  
m ust a lso  p rom ise  to  n o t i fy  the  c om p an y  
i f  the coup le  d iscon tinues its re la t io n sh ip .

A lth ou g h  m o s t e m p lo y e rs  s im p ly  re ­
q u ire  em p lo y ee s  seek in g  the  b e n e fit  to 
a tte s t in  w ritin g  th a t th e ir  re la t io n s h ip  
w ith  the person to  be c ove red  fit"  checom - 
p a n / s  d e fin ition , o th e r em p loy e rs  requ ire  
som e  tang ib le  p r o o f  o fc o m m u m e n t  such 
as a  d om es tic  p a r tn e rs h ip  a g re em en t ; a 
jo in t  m ortg age  o r  lease ; d e s ig n a t io n  o f  
th e  p a r tn e r  as a b e n e fic ia ry  f o r  the em ­
p lo yee 's  li fe  in su ran c e , re t i rem e n t  c o n ­
trac ts  o r  w i l l ; d u ra b le  p ow e r o f  a tto rn e y  
fo r  p ro p e rty  o r  h e a lth  c a re ; o r  jo i n t  ow n ­
e rsh ip  o f  p ro p e r ty .

I f  the w o rk p la c e  is lo c a te d  in  o n e  o f  
the  12 U .S . c it ie s  th a t h a v e  p assed  o r d i ­
nances a llow in g  in d iv id u a ls  to  fo rm a lly  
reg is te r a n d  d is s o lv e  d om e s t ic  p a r tn e r ­
sh ips. an  em p io y e rm ig h ta d d it io n a lly  re ­
q u ire  th a t an  e m p lo y e e  a n d  p a r tn e r  reg­
iste r u n d e r the o rd in an c e  in  o rd e r  t o  q u a l­
ify  f o r  the b e n e fi ts .7

As c o rp o ra te  ex ten s ion  o f  h e a lth  ben­
efits to  dom estic  pa rtners is re la t iv e ly  new , 
it is d iff ic u lt  to  estim ate  the c o s t o f  such 
program s. A  few  em p loyers have , how ever, 
m ade  th e ir cost estim ates p u b lic . A pp le  
C om p u te r p red ic ted  th a t less th an  l% o f  
the com pany ’ s 82500 em p loyees w ou ld  sign 
up  fo r th e  p lan , a t an  o ve ra ll cost to  the p lan  
o f  less than  .5% .*  H om e  B o x  O ff ic e  esti­
m ated  the a d d it io n a l cost to  the c om pan y  
to  be a p p ro x im a te ly  S 1 ,3 0 0  in  taxes a n d  
hea lth  p lan  c on trib u tio n s  fo r a n  em p loyee  
earn ing  S 5 0 ,0 0 0 . T h e  c om p an y  p red ic ted  
that few e r th an  ten o f  its 1 ,6 0 0  em p lo y ­
ees w ou ld  sign  up fo r  the  p lan .',

E m p lo y e s  have  a lso  con s id e red  as p a rt 
o fth e ir  cost p ro jec tion s  the p oss ib le  in su r­
ance risks o f  the in d iv id u a ls  lik e ly  to  be

c ov e re d  u n d e r such p o lic ie s . In  an  in te r­
view  w ith  acam  pus newspaper, in  response 
to the suggestion tha t the a d d it io n  o f  gay 
m en  to  the in su ran ce  p o o i m igh t d n  ve up 
the cost o f  the u n iv e rs ity ’s in su ran ce  be­
cause o f  the in c idence  o f  H IV - re la te d  ill­
ness. a  S ta n fo rd  U n iv e rs ity sp o k e sp e rs o n  
sa id  that the u n ive rs ity  d id  n o t c on s id e r 
such a  fa c to r  in  estab lish rng its p o lic y , add ­
ing tha t som e  ev id en ce  suggests th a t les­
bian partnerships are at a low e rrisk  for.'ADDS 
and  th a t m a rr ie d  c oup le s  can  expe rien ce  
h ea lth  c a re  needs m o re  c o s t ly  th an  .A ID S  
such as c a rd ia c  cases, tran sp lan ts , cancers 
and  p rem a tu re  b ab ie s .10

A pp le  C om p u te rs ’ expe rience  in  Texas 
m ay  in ev itab ly  figu re  in to  e m p lo y e r  de­
r is io n  m ak ing  regard ing dom estic  pa rtn e r­
sh ip  p o lic ie s . A fte r  the coun ty 's  in it ia l re­
je c tio n  o f  ts tax abatem ent, A pp le  o ffic ia ls  
s to o d  b y  the  c om pan y  p o lic y , say ing  that 
a sa  m atte r o fb o th  "p r in r ip le a n d  e con om ­
ics" th e c om p an y  w ou ld  n o t p roceed  w ith 
its p la n n ed  b u ild in g  p ro je c t un le ss the tax 
b re a k  w as re in s ta te d .11 G a y  rights g roups 
sa id  the a c tion  in it ia lly  ta k en  against A p ­
p le  w as the  fu s t  t im e  a  g o v e rnm en t en tity  
had  sough t to  pun ish  a  c om p an y  fo r  a do ­
m estic  p a rtn e rsh ip  p o lic y  ca llin g  the  ac­
t io n  a  re fe c t io n  o f  p e rva s i ve  an tig ay  b las 
in  m u ch  o f  the c o u n try .12

Legal Status of Coverage

Extension  o fb e n e fit  coverage to  dom es­
tic p a r tn e rs  t o  d a te  has ty p ic a lly  been the 
re su lt o f  c o lle c tiv e  b a rg a in in g  in  the case 
o fc ity  em p loyees a n d  v o lu n ta ry  em p lo y e r 
a c t io n  in  the  p r iv a te  se c to r. A ttem p ts  by 
em p loye rs  to  w in benefit coverage th rough 
legal cha llenges to  e m p lo y e r p o lic ie s  have  
m e t w ith  som e  success.

D om es tic  p a rtn e rsh ip  bene fits w e re  ex­
ten d ed  to  N ew  Y o r k  C ity  em p lo y e e s  in 
N o v e m b e r  19 9 3  as p a rt o f  a  s e tt lem en t 
o f  a  law su it b ro u g h t aga in st the  c ity  by

T h e  A u t h o r sMark E. B m u a u  (left) is a partner in the law firm of Chadbourne <& Parke. New York City. He is an adjunct professoral New York University, where he has taught revcrai comes in the CEBS program. jrdanmsiructorfortheComcU University School of Industrial and Labor Relations. He has spoken frequently at International Foundation and other educauonal conferences, co-authored Society /nvesn/ig o/Pett- stor Funds: For Love or Money, published by the International Foundation, and has written previous articles for Employee Benefits Journal and other publications. Mr. Brmsman is a graduate of Cornell University and earned hts J.D . and L L M . mlaborlawfromNew York University School ofL w. Rebecca IL£ramnidc( right) is an associate in the Employment Law and ERISA Department of Chadbourne k  Parke. She recct veda B.A. from Harvard U ni vcrsiry and a J.D. from Cornell Law School.



a g rou p  o f  sch oo l teachers. In  G a y  Teach­
ers A ss'n  v. 3 o a r d  o f  E d u c a t io n  o f  C ity  
o jy e w  Y o rk ,1J the teachers c la im e d  th a t 
the bene fit p lans adop ted  by  th e ^ ew  Y o rk  
C ity  B o a rd  o fE d u c a t io n  con s titu ted  d is­
c r im in a t io n  o n  the basis o f  m a r i ta l s ta ­
tus a n d  sexua l o r ie n ta t io n  u n d e r th e  N ew  
Y o r k  S ta te  c on s t itu t io n  a n d  sta te  h um an  
righ ts law s because the p la n s  d o  n o t p ro ­
v id e  c o v e ra g e  fo r  u n m a rr ie d  p a rtn e rs  o f  
sc h o o l em p lo y ee s .

T h e  se tt lem etu  o f  the  N ew  Y o r k  teach­
e rs ’ case c a lls  f o r  d om e s tic  p a r tn e rs  a n d  
d ep enden ts  o f  c ity  em p lo y ee s  to  be o f ­
fe red  h e a lth  in su ran ce  c o v e ra g e  u n d e r 
the sam e  te rm s a n d  fr o m  the  s am e  p r o ­
v ide rs  as a re  a va ilab le  to  m a rrie d  spouses. 
T h e  se tt lem en t was m ade  p o s s ib le  b y  a 
N ew  Y o r k  S ta te  D e p a r tm e n t  o f  In s u r ­
ance  ru lin g  re v e rs in g  a p o lic y  p ro h ib it ­
ing N ew  Y o r k  in su re rs  f r o m  e x te n d in g  
hea lth  in su ran ce  to  d om e s tic  p a rtn e rs  o f  
c o v e re d  in d iv id u a ls . U n d e r  th e  d e p a rt ­
m en t ’s new  app roach , an  in su rance  c om ­
p an y  can  g ran t c ove rag e  to  a d om e s t ic  
p a r tn e r  i f  th e  in su red  m akes  a  sh ow in g  
o f  m u tu a l d ep end en cy , d em on s tra t in g  
the ex is tence  o f  such  fa c to rs  a s c o m m o n  
ow n e rsh ip  o f  p ro p e r ty  a n d  sh a r in g  o f  
h o u seh o ld  e xp en se s .14

T o  q u a li fy  fo r  the  b en e fits  u n d e r  th e  
N ew  Y o r k  C ity  p o lic y , c ou p le s  w i l l h a ve  
to  rcg is te ra sd om estic  p a rtn e rs  in  the c ity  
c le rk ’ s o f f ic e  a n d  th en  su b m it a  reg is tra ­
tio n  c e rtific a te , a sw o m  jo in t  d e c la ra t io n  
o f  fin a n c ia l in te rd ep end en ce , a n d  tw o 
item s o f  p r o o f  o f t h e  in te rd e p e n d e n c e .13

Lega l challenges to  c om pe l p r iv a te  em ­
p lo y e rs  to  a d op t d om e s t ic  p a r tn e rsh ip  
po lic ies h a ve  n o t been success fu l to  d a te . 
T h e  U .S . D is t r ic t  C o u r t  fo r  th e  S o u th e rn  
D is tr ic t o fN e w  Y o rk  ru le d  in  a  1 9 9 3  case 
that A T & T ’ s p o lic y  b ann in g  d is c r im in a ­
tion  on  the b a s is o fs e x u a lo r ie n ta t io n d id  
n o t re q u ire  the  c om p a n y  to  e x te n d  b en ­
efits to  the su rv iv in g  p a rtn e r o f a  deceased 
gay e m p lo y e e .16

T h e  S o u th e rn  D is t r ic t  fo u n d  th a t th e  
te rm s o f  the  c om p an y 's  s ickness d ea th  
b ene fits  p la n  lim ite d  e lig ib le  b e n e fic ia ­
ries to  lega l spouses and  to  d ep end en t 
adop ted  c h ild re n , s te p ch i ld re n  o r  re la ­
tives o fth e  p a rtic ip an t. T h e  c o u rt  fo u n d  
that the  p la n  d id  n o t re q u ire  cove rag e  o f  
the em p lo y e e ’ s s u rv iv in g  p a r tn e r  o r  the 
su rv iv ing  pa rtner's n a tu re  c h ild re n . who 
had res ided  w ith  the  coup le  f o r t e n o f  the 
12  yea rs o f  th e ir re h  t io n sh ip . In  d ec id - 
in g w h e ih e r io in d u d e 'h e em p lo y c e ’s d o -

m estic  p a r tn e r  in  the p la n , the c o u r t  d e ­
fe r re d  to  the e xp re ss  te rm s o f  the  p la n , 
w h ich  d ic ta te d  th a t the  law  o f  the em ­
p lo y e e 's  s ta te  o f  re s id ence  w o u ld  d e te r­
m in e  the  le g a lity  o f  the m am ag e .

T h e c o u r t fo u n d th a tA T & T s n o n d is -  
c r im in a t io n  p o lic ie s  d id  n o t g o v e rn  the 
p lan 's e lig ib i lity  d e te rm in a tio n s . R a th e r , 
the c o u rt  c ited  a  S econd  C irc u it  C o u r t  
o f  A p p e a ls  d e c is io n  th a t fo u n d  th a t f o r  
p la n s  g o ve rn ed  b y  the E m p lo y e e  R e t ire ­
m en t In c om e  S e cu rity  A ct ( E R IS A ) , em - 
p lo y e rob lig a t io n s  a re  exc lus ive ly  d e riv ed  
from  p la n  d ocum en ts  and  sum m a ry  p la n  
d e s c r ip t io n s .17

T h e  c o u r t  s ta ted  th a t i f  the p la in t i f f s  
a rg um en ts w e re  to  p re v a il, “ d e fin in g  the 
c o n to u rs  o f  th e  'sp ou sa l re la t io n s h ip ’ 
w o u ld  b e com e  a  c om p le x  m a : :e r  o f  a d ­
m in is t ra t io n ”  fo r  em p lo y e rs . T ae  c o u rt  
fu r th e r  s ta ted  th a t such  m a tte rs  w o u ld  
be “ b e t te r  a dd re ssed  th rou gh  le g is la t iv e  
m eans o r  u n io n -m an ag em en t nego tia ­
t io n s  ra th e r th a n  o n  an  a d  hoc  basis . “ 18

T h e  p la in t i f f s  in  the A T & T  case a t­
tem p te d , u n su c c ess fu lly , to  re ly  o n  the  
d e fin it io n  o f / a m i / y  a d op te d  b y  th e  N ew  
Y o r k C o u r t  o f  A ppea ls  in  B ra sch i v. S ta h l 
.A ssociates C o .19 In  B rasch i. a gay m an  
sough t to  rem a in  in  the ap a rtm en t he  h ad  
sh a red  fo r  ten  years w ith  h is p a rm e rw h o , 
u n t i l h is  d e a th , was th e  so le  n am ed  te n ­
a n t o n  the  lease . D i e  c o u rt  fo u n d  tha t f o r  
the p u rp o se s  o fN e w  Y o r k  re g u la tio n s  
b a rr in g  e v ic t io n  o f  a m em b e r o f  a  ten ­
ant's fa m ily  w h o  had  been liv in g  w ith  the 
ten an t, th e  d e f in it io n  o f  f a m i ly  s h o u ld  
n o t be  “ r ig id ly  re s tric ted  to  th o se  p eo ­
p le  w h o  h a v e  fo rm a liz e d  th e ir  re la t io n ­
sh ip  b y  o b ta in in g , f o r  in s tance , a  m a r ­
riage c e rt if ic a te  o r  an  a d o p tio n  o rd e r . ’ ’ :o

T h e  B ra s c h i c o u rt  fo u n d  th a t “ a m o re  
rea lis tic , a n d  c e rta in ly  e q u a lly  v a lid  v iew  
o f  a fa m i ly  in c lu d es  tw o  a d u lt  li fe t im e  
pa rtn e rs  w hose  re la t io n sh ip  is lo n g  te rm  
and  c h a ra c te r iz e d  by  an  e m o t io n a l a n d  
f in a n c ia l c om m itm e n t  a n d  in te rd e p en ­
d e n c e ." 11 T h e  S o u th e rn  D is t r ic t  in the  
A T & T  case a ckn ow led g ed  th e  c o n t in u ­
in g^v iab iliryo fth e ffra rc /u 'casem th econ - 
tcx t o f  h ou s in g  a n d  e v ic t io n  issues b u t 
re fu sed  to  e x te n d  the d e fin it io n  o i f a m ­
i ly  to  the  h e a lth  c a re  cove rage  c on te x t .

Tax Consequences
T h e trta tm e n to fd om e s t ic p a n n c rsh ip  

benefits u n d c rth e  In te rna l R ev cn u cC od e  
(th e  C o d e ) m ay  becom e a fu tu re  sub jec t 
o flit ig a tio n . C u rren tly , und er Section 106

o f  the C o d e , the v a lu e  o f  em p lo y e r -p ro ­
v id ed  h e a lth  c a re  coverage  is e xc lu d ab le  
from  an  e m p lo y e e ’s gross in c om e  i f  the 
coverage is f o r  the em p loyee , the em p lo y - 
ee ’s s p o u s e o r  the em p loyee 's dependen ts 
as d e fin ed  b y  the C od e . I f  th is e xc lu s ion  
does n o t a p p ly , the e x c e s s o f the fa i r  m a r­
ket va lu e  o f  the m ed ica l coverage o v e r  the 
am oun t p a id  b y  the em p loyee  fo r  the  cov ­
erage is in c lu d ab le  in  the em p lo y e e ’s gross 
in com e  u n d e r  S ec tion  61 o f  th e  C od e .

In  a series o f  p riva te  le tte r ru lin g s , the 
In te rn a l R e v e n u e  Serv ice has d e te rm in ed  
that a d om estic  p a rtn e r does n o t a u tom a t­
ic a lly  q u a li fy  as a dependent u n d e r the 
C ode . “  R a th e r , to q u a lify  as a dependen t, 
the d om es tic  p a rtn e r must rece ive  m o re  
than h a lfo fh is o rh e r f in a n c ia ls u p p o rt from  
the taxpaye r, res ide  w ith  the ta xp a ye r and 
be a  m em b e r o f  the taxpayer's h ou seh o ld . 
S uppo rte rs  o f  d om estic  p a rtn e rsh ip  ben­
e fits h ave  n o ted  tha t the firs t o f  these re­
qu irem en ts p reven ts  em p loyees w ith  se lf- 
supporting  d om estic  pa rtners f r o m  taking 
advan tage o f  the Section  106 exc lu s ion .

T h e  IR S  ru lin g s  a ls o  sta te  th a t a  d o ­
m estic  p a r tn e r  w h o  is c on s id e re d  a  c om - 
m on -law  spouse  und e r an  app lic ab le  state 
sta tu te  w o u ld  be c on s id e re d  a  sp ou se  f o r  
th ep u rp o se so fth e  incom e exc lu s ion . Th is 
ru lin g  w i l l n o t . h ow eve r , a ffe c t gay  and  
lesbian pa rtn ers w ho cu rren tly  d o  n o t qua l­
ify  fo r  c om ra o n - la w  spouse  s ta tu s  u n d e r  
the law  o f  a n y  ju r is d ic t io n .

COBRA Rights
Em ployers considering exiend inghea lth

coverage to  d om estic  pa rtn ers o fe m p lo y -  
ees m ust a ls o c o n s id e rw h e th e r to e x tc n d  
rights u n d e r  th e  C o n so lid a te d  O m n ib u s  
Budget R e c o n c i lia t io n  A ct o f  1 9 8 5  (C O ­
B R A ) to  these in d iv id u a ls . C u rre n t ly , un ­
d e r th e  C o d e , em p lo y e rs  a re  re q u ire d  to  
pi o v id e  c o n t in u in g  h e a lth  c o v e ra g e  u n ­
d e r C O B R A  o n iy  to  “ q u a li f ie d  b e n e fi­
c ia r ie s .”  d e fin e d  u n d e r S e c t io n  6 0 7 ( 3 )  
o tT R IS A  as th e sp ou se o rd ep en d ra t ch ild  
o fth e c o v e rc d  em p loyee . E m p lo y e rs  that 
a d op t d om e s t ic  p a rtn e rsh ip  p la n s  m ay  
w ish to  v o lu n ta r i ly  extend C O B R A  rights 
to  the d om e s t ic  p a rtn e rs  o f  em p lo y ee s  
so tha t th e  e n t ire  h ea lth  c a re  package  o f ­
fe red  to  em p lo y e e s  in  d om es tic  p a r tn e r 
re la t io n sh ip s  is e q u a l to  tha t o f fe r e d  to  
m a rr ie d  em p lo y ee s .

(Continued on p a g e  29)



Table I I  
Em p loyee 5 to c k  P la n s

Country 
Belgium

cause it is unsure o f  the female voters’ 
reaction to such a move.

Employee Slock Plans

Table II g ivesasummary o fth e  legal­
ity o f  stock plans in each country, along 
with a commentary on their incidence. 
In the United States, stock ownership is 
common, offering several tax incentives. 
Further, the United States is a market 
where buying and selling o f  stock by an 
individual is a simple and relatively in­
expensive task. Contrast that to Europe 
where, although plans are legal, they are 
only widespread in the United Kingdom, 
Ireland and France. In fact, the United 
Kingdom  is the biggest stock market :n 
Europe and otTers very generous tax in­
centives forstockownership. However, 
most other countries do not o ffe r sim- 
ilartaxadvantagestoeitherthesmployee 
orthe employer, henceemployers' reluc­
tance to set u p any plans. Why o tfer a ben­
efit i f  it is not appreciated by the employ­
ees? Further, in several countries, it is 
an expensive and daunting .ask to buy 
and sell stock. U.S. multinationals with 
European employees encounter further 
problems. Employees may not know wha: 
the stock is worth because it is not quoted 
in Europe, o r there may be potential ex­
change rate risk because thestockisquoted 
in do lla r terms. .Although the EC does 
not have any specific legislation on the 
agenda, it has a desire to encourage the 
use o f  stock ownership as a vehicle to 
widen employees' financial participation 
in their employers. There are many ob­
stacles to overcome before this is wide­
spread throughout Europe, but the in­
tention is there. This trend is one fo r the 
long term , rather than the short term.

Conclusion
In summary, the benefit trends dis­

cussed in this articleare interrelated with 
other factors, includingcosr containment 
and the ro le o fth e  EC. The reason fo r 
concern about cost containment is the 
general expectation that local governments 
will decrease social security benefits as 
a result o f  thestrainon financingcaused 
by thcaging population. Thesecond fac­
t o r s  the ECsob jectiveofim posingsin- 
glc legislation throughout Europe. The 
EC’s influence is evident in the debates 
on Pan European pension funds, sex 
equality legislation and. to a lesser ex­
tent, on wideningstock ownership. The

Denm ark

France

Germ any

Ireland

Netherlands 

Spain 

Un ited  Kingdom

combined effect o f  these factors will place 
an incremental burden on employees.

Employers w ill need to be creative in 
shiftingspeoficbenefitstoemployeeswho

D om es tic  P a r tn e rs h ip  B en e fits
(C o n t in u e d  f r o m  p ag e  4 )

Conclusion
Em ployeis considering extendinghealth 

coviirageandothcremployeebeucfitsto 
domestic partners can consult the expe­
riences o f  an increasing number o f  em­
ployers. As moreemployeisdevelopsuch 
programs and as the outstanding legal is­
sues are resolved through litigation and 
legislauveaction. employers will havead- 
diuonal guidance fo r navigating this rap­
idly evolving area. -EBJ
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In tro d u c tio n

U n lik e  the  d e v e lo p m e n t  o f  o th e r  fa m i ly - o r ie n te d  b e n ­
e fits , in c lu d in g  c h i ld  c a re , f le x t im e , te le c om m u t in g , a n d  
m ed ic a l a n d  fa m i ly  le a v e , the e v o lu t io n  o f  d om e s t ic  p a r t ­
n e r b e n e fi ts  h a s  b een  a n d  c on tin u e s  to  be fra u g h t w ith  c o n ­
t ro v e rs y . T h e  ty p ic a lly  s t ra ig h t fo rw a rd  s tep s  in  in s t i tu t in g  
a new  b e n e f i t ,  su ch  as re v is it in g  c o m p a n y  p o lic ie s , o b ta in ­
ing le g a l in p u t , c om m u n ic a t in g  w ith  p a r t ic ip a n ts  a n d  se t­
tin g  u p  a d m in is t r a t iv e  changes, c an  b e c o m e a  b a tt le g ro u n d  
o f  d e ep -s e a te d  re lig io u s  b e lie fs  a n d /o r  e th ic a l c o n v ic t io n s . 
W h i le  th o se  c o n t ro v e rs ie s  a re  o u ts id e  
the s c o p e  o f  th is  w r it in g , a c kn ow led g ­
ing t h e i r  e x is te n c e  c an  h e lp  em p lo y e rs  
e x a m in e  s o m e  o f  th e  m os t fu n d a m e n ­
ta l q u e s t io n s  as to  w hy  they  p ro v id e  em ­
p lo y e e  b e n e fi ts  in  the  firs t p lace .

Fourth Quarter Highlights:

W ha t Is  a Dom estic Pa rtnersh ip?
In  th e  g e n e ric  sen se , a  d om es tic  p a r t ­

ne rsh ip  is a n  o n g o in g , p e rson a l, in t im a te  
and  c om m itte d  re la tio n sh ip  between tw o 
p e rs o n s o fth e s a m e o ro p p o s ite s e x w h o . 
fo r  w h a te ve r reason , a re  n o t legal spouses. 
P e rs o n s  o r  e n t it ie s  re c o g n iz in g  d om e s ­
tic p a rtn e rsh ip s , as w e ll as p e rson s in  d o ­
m estic  p a r tn e rs h ip s , g en e ra lly  ag ree  o n  
a c o r e s e t o f c n t e r ia c o m m o n t o a n d  d e ­
fin in g  these re la tio n sh ip s . These in c lude .

D e f in i t io n  o f  domestic 
partner
C o s t s  o f  d o m e s t ic  p a r t n e r  
c o v e ra g e

b u t a re  n o t  lim i t e d  to : ( 1 )  b o th  p e rs o n s  a re  o v e r  age 18 . 
( 2 )  n e ith e r p e rs o n  is r e la te d  by  b lo o d  c lo s e r  th a n  p e rm is ­
s ib le  b y  s ta te  law  f o r  m a r r ia g e , (3) th e  c o u p le  sh a re s  a  re s ­
id en ce  w ith  th e  in te n t  to  re m a in  to g e th e r in d e f in ite ly  a n d  
( 4 )  th e  c o u p le  is e m o t io n a l ly  a n d  f in a n c ia l ly  in te rd e p e n ­
d en t. B e y o n d  these  c r i t e r ia , e m p lo y e rs  m ay  s t ip u la te  o th e r  
c o n d it io n s  th a t f i t  th e i r  in te n t  in  p ro v id in g  d om e s t ic  p a r t ­
n e r  b e n e fits .

B ecause  th e re  is n o  s ta n d a rd  leg a l d e fin it io n  o f  a  d om e s ­
tic  p a r tn e rs h ip , th e  g en e ric  d e f in it io n  m ay  be b ro a d e r  th an  
the d e f in it io n  se t fo r th  b y  a n  e m p lo y e r . T h e  q u e s t io n  “ W h a t

 is a  d om e s t ic  p a r tn e rs h ip ? "  is d i f fe re n t
I f r o m  th e  q u e s t io n  “ H ow  does th e  em - 
j p lo y e r  w an t to  d e fin e  a  d om e s t ic  p a rt- 
l ne rsh ip?" even though theansw ers to  these 
: tw o  q u e s t io n s  m ay  be the sam e . A d d i-  
i t io n a ily , the te rm  dom estic  p a rtn e r\s  d is - 
i t in r t f r o m  the c on cep to fro om m n /e , which 

is l im ite d  to  tw o  ( o r  m o re ) n o n re la te d  
i a d u lts  w ho  m e re ly  sh a re  liv in g  space .

T a x a b i li t y  o f  d o m e s t ic  p a r t n e r  
h e a lt h  b e n e fit s The Changing .American Family

D o m e s t ic  p a r tn e rs h ip s  a re  a re a li ty  
o f  A m e r ic a n  l i fe ,  a lo n g  w ith  a  m y r ia d  
o fo t h c r n o n t r a d i t io n a l fa m ilie s . S in g le  
p a re n t  fa m ilie s , fa m ilie s  o f  d iv o rc e  o r  
s e p a ra t io n , a d o p t iv e  fa m ilie s  a n d  ex ­
ten d ed  fam ilie s , as w e ll as d om estic  p a r t ­
ne rsh ip s , a re  am on g  the fam ily  types thatInternational Foundation of Employee Benefit Plans



Providing Domestic Parmer Benefits

— A Check lis t o f  E m p loye r C ons ide ra tions—
Steps in  m a k in g  the in i t ia l decis ion
G  Revisit employer philosophy on providing employee benefits
G  R e v iew  in te rn a l n o n d is c r im in a t io n  p o lic y  fo r  c on s is ten cy  w ith  e m p lo y e r a c tion s
G  Examine benefits-as-compensation equity issues
' J  Communicate and consider employee feedback
G  Gather and analyze cost data
□ Obtain legal input
Q  Evaluate administrative details
Subsequen t dec is ions
G  W ill coverage include all domestic partners o r on ly same-sex partners?
Q  What criteria will define a domestic partnership?

G  What documentation, i f  any, will be required?
□ What waiting periods, i f  any, will be imposed?

G  What will be the scope o f  benefits coverage?
G  Nonhealth benefits on ly 
G  Health and nonhealth benefits

Q  What amount, i f  any, will the employee pay fo r the cost o f  health coverage?
Q  W ill continuation coverage be extended to domestic partners?

no longer fit the trad itional married couple with o r w ith­
out children model. According to U .S . Bureau o f  Census 
statistics fo r 1991, unmarried couples represented 4.5 m il­
lion households: one-third o f  these households consisted 
o f  same-sex couples. Since 1970 the number o f  reported 
domestic partnerships has increased 400% .'

The word family has many different connotations. .As de­
fined by federal regulation and laws in every state, a fam ily 
consists o f  a legally married man and woman and their de- 
pendent children. From  anotherperspective.ayflmr/ycould 
be defined as"a unit o f  interdependent and interactingper- 
sons. related together over time by strong social and emo­
tional bonds an d/ortiesofmarriage, birth andadoption. whose 
central purpose is to create, maintain and promote the so­
cial. mental, physical and emotional well-being o f  each o f  
i ts members."2 Yet another definition o ffamily is represented 
byonejudge’s ruling in a case involvinga woman’s legal adop­
tion o f  her female partner's biological child. The op in io r 
accompanying the court decision reads as follows:

Today achild who receives propernutrition . adequate 
schooling and supportive sustaining shelter is among 
the fortunate: whatever the source. A child who also 
receives the love and nurture o f  even a single parent

can becounted among the blessed. Here the court finds 
achild who has all o f  the above benefits and two adults 
dedicated to his welfare, secure in their loving partner­
ship, and determined to raise him to the very best o f  
their considerable abilities. There is no reason in law, 
logic o r social philosophy to obstruct such a favorable 
situation.3
Employer recognition ofdomestic partnerships is. in part, 

a reflection o f  the diversity o f  the workforce and. more di­
rectly, an attempt to meet the benefit needs o f  ail employ­
ees, regardless o f  the type o f  " fam ily ”  they choose to form  
o r the lifestyle it represents.

While domestic partner is currently the most common 
term used to describe either person in an unmarried cou­
ple, other terms sometimes used are life partner or spousal 
equivalent. In addition to domestic partnership, the term 
functional equivalent of marriage is sometimes usea to de­
scribe the relationship. Terms frequently encountered to 
describe the " fam ily " formed through a domestic partner­
ship include relationship akin to that of a family, alterna­
tive nuclear family or family type unit. The term compan­
ion benefits is sometimes used in place o fth e  more com­
mon domestic partner benefits.



Snapshot
E m p lo y e r  p ro v is io n  o t ’ d o m e s t ic  p a r tn e r  b e n e fits  is a re f­

i l l  v e ly  new  p h e n o m e n o n , t h e  t i l l a g e  Voice , a lo c a l N ew  
Y o rk  C ity  new spape r w hose  p ro g ram  has been in erTect s ince
9 8 2 . w as o n e  o f t h e  firs t e m p lo y e rs  o f fe r in g  c o v e ra g e  to 

.tom estic  p a n n e rs . T h e  12 y e a rs  s in ce  th en  h a ve  w itn e ssed  
a s low  em e rg en ce  o f  o th e r  p u b lic  a n d  p r iv a te  e m p lo y e rs  
p ro v id in g  v a ry in g  typ es  a n d  le v e ls  o f  b e n e fits  to  p e rson s  
ju a l i f y in g  as d om e s t ic  p a n n e r s . T h e c i t i e s o f  B e rk e le y  a n d  
W est H o l ly w o o d  fo l lo w e d  p re c e d e n t in  1 9 8 5 . m a k in g  d o ­
m estic  c o v e ra g e  fi rs t  a v a i la b le  in the p u b lic  se c to r. T h e  y e a r 
• 9 8 9  m a rk e d  a s im i la r  m o v e  fo r  B en  a n d  J e r r y ’ s H o m e ­
m ade . In c .. th e  w e ll-k n ow n  V e rm on t -b a s e d  ic e c re am  m an ­
u fa c tu re r . S in ce  1 9 9 0  n u m e ro u s  e m p lo y e rs , p a r t ic u la r ly  in 
nigh te ch n o lo g y , te le c om m u n ic a t io n  a n d  the  e n te rta in m en t 
! industries , h a v e  a n n o u n c ed  the  im p le m e n ta t io n  o fd o m e s -  
: ic p a r tn e r  b e n e fits . T h e se  in c lu d e , fo r  e x a m p le . L o tu s  D e ­
v e lo p m en t C o rp o ra t io n . A p p le  C o m p u te r  In c .. M o n te f io r e  
M ed ic a l C e n te r . L e v is  S tra u s s  &  C o .. W a rn e r  B ro s , a n d  V i­
acom  In te rn a t io n a l . H a rv a rd  U n iv e r s i t y  a n d  the M a s sa ­
chu se tts  In s t i tu te  o f  T e c h n o lo g y  a re  a m o n g  the 1 9 9 3  a d ­
d it io n s  to  the lis t  o f  u n iv e rs it ie s  o f fe r in g  d om e s t ic  p a r tn e r  
b e n e fits . M o s t re c e n t ly , V e rm o n t  b e cam e  the  fi rs t  s ta te  to  
e x ten d  d o m e s t ic  p a r tn e r  b e n e fi ts  to  s ta te  w o rk e rs . C o v e r ­
age in c lu d e s  h e a lth  a n d  d e n ta l b e n e fi ts  f o r  b o th  sam e -sex  
and  o p p o s ite -s e x  d om e s t ic  p a r tn e rs .

T  o  d a te , o v e r  2 0 0  en titie s a re  k n ow n  to  o f f e r  d om estic  p a r t ­
n e r b e n e fits  in  s om e  fo rm . A  c u r re n t  lis t  o f  p r iv a te  e m p lo y ­
ers. c o lleges a n d  un ive rs it ie s , p u b lic  sec to r em p lo y e rs , as w e ll 
as u n io n s  th a t h a ve  n eg o tia ted  f o r  d om e s t ic  p a r tn e r bene ­
fits . is c o n ta in e d  in the A p p e n d ix . T h e  n u m b e r o f  p r iv a te  
e m p lo y e rs  w h o  o f f e r  d om e s t ic  p a r tn e r  b en e fits  bu t h a v e  n o t  
a n n ou n ced  th a t d e c is io n  is n o t k n ow n .

It m ay  be to o  s t ro n g  a s ta te m e n t to  sa y  the  p ro v is io n  o f  
d om e s t ic  p a r tn e r  b en e fits  has b e c o m e a  t re n d : n on e th e le ss , 
:h e  n u m b e r  o f  e m p lo y e rs  p ro v id in g  d o m e s t ic  p a r tn e r  b en ­
e fits  is s te a d i ly  g row in g . P e rh a p s  e v e n  m o re  s ig n if ic a n t  is 
th is g row th  is in c re a s in g ly  w ith o u t  fa n fa re . W h i le  the  la rg e r  
issue rem a in s  o n  the p o li t ic a l f o r e f r o n t ,  em p lo y e rs  a re  in ­
d e p e n d e n t ly  a p p ro a c h in g  d o m e s t ic  p a r tn e rs h ip s  f r o m  an  
e m p lo y e e  b e n e fits  p e rsp e c t iv e .

W eigh ing the D ecision
W h e th e r  an  e m p lo y e r  d e c id e s  to  e x te n d  c o v e ra g e  to  

d o m e s t ic  p a r tn e rs  is a s e p a ra te  issue  f r o m  the  p ro c e s s  o f  
w e ig h in g  th e  d e c is io n . T h e  fo l lo w in g  d is c u s s io n  e x am in e s  
the v a r io u s  re a son s  w hy  e m p lo y e r s  o f f e r  d om e s t ic  p a r t ­
n e r b e n e fi ts  as w e ll as the  re a so n s  w hy  th e y  a re  h e s ita n t 
to  d o  s o . A s a  b e n e fits  issue , the  d e c is io n  to  p ro v id e  d o ­
m estic  p a r tn e r  c o v e ra g e  re q u ire s  th e  sam e  k in d  o f  t h o r ­
ough  e v a lu a t io n  re q u ire d  o f  a n y  o th e r  a d d it io n  o r  chan ge  
to  b e n e fits  c o v e ra g e . C o m p a n y  p o lic y , c o s t , a d m in is t r a ­
t io n  a n d  leg a l im p lic a t io n s  a re  a m o n g  th >oints to  b e c a re - 
fu l lv  c o n s id e re d . It is im p o r ta n t  to  n o te , h ow e ve r , w h ile  
an e m p lo y e r  m a y  use  c u r re n t  law  to  s u p p o r t  the  d e c is io n  
n o t to  p ro v id e  d om e s t ic  p a r tn e r  b e n e fits , the d e c is io n  it­
s e l f  is n o t a leg a l o n e .

W h y  E m p lo y e r s  O f f e r  D o m e s t ic  P a r t n e r  C o v e ra g e
E m p lo y e rs  w ho  p ro v id e  d o m e s t ic  p a r tn e r  b e n e fits  d o  

so fo r  a n u m b e r  o f  re a so n s . W h i le  th e se  re a s o n s  a re  p re ­
sen ted  s e p a ra te ly  f o r  th is  d is c u s s io n , in  r e a li ty  th e ir  im ­
pact o v e r la p s .

P r o v id in g  b e n e fits  to  e m p lo y e e s  in  a m a n n e r  th a t d o e s  
n o t d is c r im in a te  o n  the  bas is o f  s e x u a l o r ie n t a t io n  a n d /o r  
m a r i ta l s ta tu s  is in c re a s in g ly  b e c o m in g  a p r i o r i t y  f o r  em ­
p lo y e rs . B en e fits  c o m p r is e  a s ig n i f ic a n t  p o r t io n  o f  c o m ­
p e n s a t io n , u su a lly  a b o u t  4 0 % . F r o m  th is s t a n d p o in t . i t  can  
be a rg u ed  an  e m p lo y e r  w ho  p ro v id e s  b e n e fi ts  to  m a r r ie d  
e m p lo y e e s  th a t a re  n o t  a v a i la b le  to  u n m a r r ie d  e m p lo y e e s  
liv in g  in  d om e s t ic  p a r tn e rs h ip s  p a y s  e m p lo y e e s  d i f f e r e n t  
to ta l c o m p e n s a t io n  b a s e d o n th e c o m p o s i t io n  o f t h e i r  fa m ­
i l ie s .-1 A g a in , e m p lo y e rs  n eed  to  be  c le a r  a n d  c o m fo r t a b le  
w ith  th e i r  d e f in i t io n  o f  f a m i ly .

F in a n c ia l e q u ity  is a ls o  an  issu e  as fa r  as the  tax  a d v a n ­
tages to  the  e m p lo y e e  o f  c e rta in  e m p lo y e r - s p o n s o re d  b en ­
e fits  su ch  as h e a lth  c a re . T hese  tax  a d v a n ta g e s  a re  u n e q u iv ­
o c a l ly  a v a i la b le  to  t r a d i t io n a l fa m i lie s , w h i le  the  e m p lo y e e  
in a  d om e s t ic  p a r tn e rs h ip  is e lig ib le  o n ly  i f  h is  o r  h e r p a r t ­
n e r is a  dependen t b y  d e f in it io n  o f  th e  In t e rn a l R e v e n u e  
C o d e  ( I R C ) .

A t t ra c t in g a n d re ta in in g e m p lo y e e s is a n o th e r  key  re a son  
w hy em p lo y e rs  o f f e r  d om e s t ic  p a r tn e r  b e n e fits . T h e  m ag ­
n e tism  o f  a  c om p re h en s iv e  b en e fits  p ackage  is a  gi ven  an d , 
a l l e lse  b e in g  e q u a l, it c an  be the d e c id in g  fa c t o r  in  w h e th e r 
a q u a li ty  w o rk e r  accep ts a  new  p o s it io n  o r  c on t in u e s  em ­
p lo ym en t w ith  the o rg a n iz a t io n . F o r  e m p lo y e rs , p a r t ic u la r ly  
in g e og ra p h ic a l'a re a s  o r  in d u s tr ie s  w ith  la rg e  pe rcen tages 
o fw o rk e rs  to  w h om  th is  b ene fit w o u ld  be im p o rta n t , it m akes  
g ood  bu s in e ss sense  to  o f f e r  d o m e s t ic  p a r tn e r  c ove rag e . In  
a d d it io n  to  h a v in g  a  c om p e t it iv e  a d v a n ta g e  in  re c ru itm e n t 
and  re te n tio n , these em p loy e rs  m ay  a ls o  expe rien ce  im p ro v e d  
m o ra le a n d  p ro d u c t iv ity  in  th e ir  w o rk fo rc e s . T h e se  e ffe c ts , 
h ow e ve r , a re  d i f f ic u lt  to  m easu re .

F in a l ly , e m p lo y e rs  m ay  c h o o se  to  o f f e r  d om e s t ic  p a r t ­
n e r b e n e fits  to  be re c o g n ize d  as a  le a d e r  in  b e n e fits  in n o ­
v a t io n . e ith e r  n a t io n a l ly  o r  w ith in  th e i r  c om m u n it ie s . A  
n u m b e r o f  w e ll-k n ow n  e m p lo y e rs , p e rh a p s  m o s t n o ta b ly  
L e v is  S tra u s s  &  C o . ,  h a v e  c o n s is te n t ly  ta k e n  a  le a d e rs h ip  
r o le  in  th is  reg a rd .

T h e  q u e s t io n s  ra is e d  in  the p ro c e s s  o f  d e c id in g  w h e th e r 
to  p ro v id e  d om e s t ic  p a r tn e r  c o v e ra g e  h a v e  fo rc e d  e m p lo y ­
ers to  e x a m in e  th e ir  in te rn a l e m p lo y m e n t  p o lic ie s . W h e re  
th e re  is a  d is c re p an c y  be tw een  a  s ta te d  p o lic y  o f  n o n d is ­
c r im in a t io n  a n d  th e  e m p lo y e r ’ s a c tu a l p ra c t ic e  in  p r o v id ­
ing em  p lo y e e  b e n e fits , a  d e c is io n  is o f t e n  m ad e  to  o f f e r  d o ­
m estic  p a r tn e r  c o v e ra g e . N o t o n ly  d o e s  th is  e s ta b lis h  c o n ­
s is ten cy  w ith in  the o rg a n iz a t io n , b u t it  le n d s  c re d ib i li t y  to  
p o lic y  as w e ll.

V a lu in g d iv e rs ity  in  the  w o rk fo rc e , re c og n iz in g  em p lo y e e  
needs a n d  p ro v id in g  re le v a n t  b e n e fi ts  a re c c n t r a l to  an  e m ­
p loyee  b en e fits  p ro g ram  th a t in c lu d es  d om e s t ic  p a r tn e r b en ­
e fits . T h e  p rocess th a t le ad s  to  th a t d e c is io n  in e v ita b ly  in ­
c lu d e s  a n  e ven  m o re  basic  q u e s t io n — th e  q u e s t io n  o f  w hy  
e m p lo y e rs  p ro v id e  em p lo y e e  b e n e fi ts  in  th e  firs t  p la ce . In



.leeaseofhealthcare.groupcoverage alleviates, ifnotelim- :ates. the financial ,oncern chat accompanies the illness 
i  ioved one. The question that follows is whether the ill- ,;S5 of a loved one in a nontraditional family is any less stressful or costly than chat occurring in a traditional fam- ■ v This type of reasoning has led some employers to con- ade that members of nontraditional households in which mere is the functional equivalent of a marriage should be j.’forded health coverage as well. A similarargument holds true for other benefits relevant in times of crisis, such as ■‘amily leave or bereavement leave. An example of a con­venience benefit failing in this category might include sub­sidized relocat’on expenses.Some of the questions employers can ask themselves to tort through the rat ionale of their benefit programs include:• Does the purpose of family benefits justify not treat­ing domestic partnerships as families?5« Is there a compelling justification for distinguishing be­tween domestic partnerships and traditional families on the basis of perceived need?6• What are the justifications for not treating a domestic partnership as the moral equivalent of marriage?7• Do costs justify differentiating domestic partners from spouses?8

W h y  Employers D o  Not Offer 
Domestic Parmer CoverageEmployer reluctance to offer domestic partner benefits revolves around financial uncertainty, implementation hur- sles. possible legal implications, perceived or real negative reactions and ambivalence toward the issue itself. These concerns are often exacerbated by the fear of entering un- raarted waters, accompanied by a lack of sufficient data :c confidently move ahead.

C o mCost considerations are usually on the top of the list of reasons why employers hesitate to provide domestic part­ner benefits, especially health care coverage. After years of eifort in health care cost management, employers are un- cerstandably adverse to adding additional dependents with an unknown risk. What experience has borne out, however, ices not support these fears. Almost across the board, em­ployers offering domestic partner benefits report, at most, minimal additional costs. In general, there is no evidence ic ndicate that the average health care costs of a domestic oartner (same sex and/or opposite sex) will be significamly nznerthan that of a spouse.9 While the number of employ­ers offering data and the nu nber of years over which the data ias been gathered are not sufficient to be infallible, these .nitial lov-dollar reports are consistent.Several types of costs are associated with domestic part­ner health care: direct or out-of-pocket costs, costs attnb- i’.aole to adverse selection (AIDS costs) and administrative rests. Ofthese. direct costs and AlDS-re!aied costs have gar­nered the most attention.vieaningful data on the direct costs of adding health care coverage for domestic partners is limited. Some employ­

ers lack sufficient experience to report data: others have declined to share their cost data. Where such information is available, however, cost increases are small and some­times negligible. TheCtyofSeattleand HBO. Inc..accord­ing to one report, have found covering a domestic partner is less expensive than covering a spouse. Both Lotus De­velopment Corp. and Levis Strauss <& Co. have found do­mestic partner coverage is the same us or less than spousal orotherdependent coverage.10 Another report finds plans offering domestic partner health coverage only to same- sex couples experience about a 1% total increase in health care costs: plans offering health coverage to all domestic partners experience approximately a 3% increase in health care costs.11Some employers have attributed the very low cost in­crease associated with adding a domestic partner health care benefu to an overall rebalancing of costs in a partic­ipant group that includes same-sex partners. Female cou­ples. for example, are at a lower risk for AIDS than het- erosexualcouples. (Unmarried heterosexual domestic part­ners have the same risk for AIDS as married couples.)i: Also, female couples enrolling in domestic partner ben­efit programs tend to outnumber male couples by aratio of four to one.13 Male couples do not incur the costs of preg­nancy and childbirth, particularly the very high costs of premature births. Further, medical costs for cancer, organ transplants, cardiac care and other serious conditions af­fecting the population at large are significantly higher than the cost of treating A ID S .14 The current average AIDS- related claim is SI 19,000; a premature birth can cost as much as SI million.15Another factor explaining the low costs associated with adding domestic partner health coverage is the low rate of participation. Even in geographical areas and industries in which the benefit would be expected to be more highly valued, the percentage of employees signing up for domes­tic partner coverage is small. Generally, participation rates are less than 5% of the workforce and frequently are less than 2%.16 Low participation is partly explained by the fact that domestic partners, particularly same-sex domestic part­ners. arc usually employed and have obtained health care benefits through their own employers. Second, many same- sex partners prefer to keep the nature of their relationship confidential. Third, some couples may choose to forgo cov­erage when they learn of the tax consequences for a non- dependent partner. (See Tax Consequencesof Health Cov­erage. ) Fourth, one or both partners may not want to incur unintended liabilities, such as palimony, loss of commu­nity property, or responsibility fora partner's debt that could legally result from signing an employer affidavit attesting to the nature of the relationship.17 Finally, if employees are required to pay for all or most of the domestic partner coverage, some couples may find the cost of coverage pro­hibitive.A related cost concern frequently expressed bv employ­ers is that an employee will falsely portray a domestic part­nership toobtain health insurance coverage forasick friend. This type of abuse, however, has not been reported among



employers p ro v id in g  the oenefit. Where coverage includes 
same-sex domestic partners, the possible social stigma a t­
tached to the re la tionsh ip  is a sut'ficient de terrent to false 
represen ta tion .13 Further, employers genera lly requ ire a 
signedstatement con firm ing the domestic partnership, some­
times accompanied by one o r more forms o f  documenta­
tion . tha t c learly indicates the consequences o f  fa ls ify ing  
the in fo rm a tio n .From a financial perspective, funding domestic partner benefits remains somewhat elusive for employers who are not self-funded. At this point, only a handful of insurers will underwrite domestic partner health coverage.19 Insur­ers. and to a lesser extent HMOs. are moving slowly in this regard. The trend among HMOs has been to add a retro­actively negotiable surcharge on a total premium basis to cover the estimated increase attributable to domestic part­ner coverage. An initial HMO surcharge can range from0.5% to 5.0% of the total premium: typically, however, the surcharge is either reduced or eliminated based on actual experience.:o Some HMOs add thesurcharge to the per par­ticipant premium and, in some cases, only to two-party or family enrollees.Although administrative costs are a minor financial con­sequence of adding a domestic partner benefit, some em­ployers may ini tiaily view them as a deterrent There are likely to be one-time costs associated with collecting and circulat­ing eligibility. tax and other information to employees, and setting up the payroll system to withhold taxes for those em­ployees who are subject to tax on the employer-paid cost of coverage. The ongoing costs of adding enrollees is expected to be a negligible expensed1
Legal ConsiderationsEmployers may be deterred from offering domestic part­ner coverage because of various legal issues, including co­habitation, the '‘dependent”  status of a domestic partner and the contractual implications of a signed certification of domestic partnership. At a minimum, employers con­sidering adding domestic partner coverage are encouraged to check state and local laws. (See Tax Consequences ofHeaith Coverage.)Congress has given the states authority to define the le­gality of different kinds of interpersonal relationships and has made it clear that “ in the application of federal tax laws, taxpayers will be treated in their intimate and personal re­lationships as the state in which they reside treats them.” 22 The IRS reiterated in a recent private letter ruling that employer- sponsored health benefits are excludable from taxable in­come for the employee, his or her legal spouse, and legal de­pendents.23 First, a common-law spouse in a state that val­idates common-law marriage isa legal spouse; therefore, state law will determine w nether an adult cohabitant is a legal spouse or a nondependent domestic partner. Second, the Internal Revenue Code (IRC) includes in its definition of depen- 
dent that the individual be “a mcmberofthe taxpayer’s house­hold"; it also states that an "individual is not a member of a taxpayer’s household if at any time during the taxable year o f  the taxpayer the relationship between such individ­

ual and the taxpayer is in v io la tio n  o f local law. There­
fore. to avo id  possible lia b il ity  fo r penalties fo r ’a ilu re  to 
properly w ith ho ld  and report taxes, employers need to be 
advised on state and local laws perta in ing  to cohab ita tion . 
Some employers have avo ided the la tte r issue by creating 
the em ployer-pa id cost o f health coverage o f  a ll domestic 
panners as taxable incom e.23 U ltim a te ly , some em ploy­
ers have decided to lim it the irbenetit programs to legal spouses 
and dependentsofemploveesasdefined by the IRC. m which 
case the on ly  app lica tion  o f  a state law is w ith  respect to 
a com m on-law  marriage.A  larger m a tte r at stake fo r employers o ffe r in g  domes­
tic  panne r coverage is the domestic pannersh ip its e lf may 
be in v io la tion o fas ta te  law. Some employers are concerned 
the p rov is ion  o f  domestic panne r coverage may be in te r­
preted as “ a id ing  and abe tting ”  a p roh ib ited  re la tionsh ip  
under local laws. Genera lly , however, cohab ita tion  sta t­
utes are ra re ly enforced, and no known employers p ro v id ­
ing domestic panne r benefits have been held liab le under 
them .26Employers could possibly be sued by an employee or the employee’s domestic panner should the affidavit signed by the domestic panners as a condition of eligibility for cov­erage result in unintended legal consequences, such as as­sertion of rights to community property or support payments, upon the termination of the relationship.27 Employers can protect themselves by including in the affidavit a statement that the domestic panners understand the financial obliga­tions that might arise in a court of law.A final factor that can deter an employer from adding a domestic partner benefit is a negative reaction from both inside and outside the organization. Yet, experience has shown strongseniormanagementsupporxanda well-designed pro­gram can make the addition of domestic partner benefits a smooth transition for employees and the employer’s com­munity.

Considerations in Plan Design

Defining Domestic PartnershipsThe elementsof plan design are often closely linked, if not inseparable, from the employer's decision to provide domes­tic partner benefits. From a practical standpoint, these pa­rameters need to be clearly delineated. Defining the term 
domestic partnership and what benefits will be included in domestic partnership coverage are two important tasks.The primary decision in defining the term domestic part­
nership is whether eligibility will be limited to same-sex cou­ples or if it will include both same-sex couples and hetero­sexual couples. Employers choosing to define a domestic partnership only in terms of same-sex couples usually do so on the 1 ris that same-sex partners do not have the op­tion to marry: Same-sex marriages are prohibited by law in every state. This approach to defining a domestic part­nership uses the legal definition of marriage, the employer- sponsored benefits provided couples based on marriage, and the unattainability of marriage for same-sex couples as the basis of its logic.
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On the other hand, employers choosing to include both •>cme-sex couples and heterosexual couples in their defini­tion of a domestic partnership shift the fulcrum of their rea- loning from legal mamage. per se. to the nature of a reia- ' :onship. This approach accepts an individual’s selection of : 11 re partner— as well as the form of the partnershi p— without rorgomgemployer-sponsored benefits that would have been available given other personal choices. Many heterosexual couples choose not to marry for a variety of reasons, yet form enduring relationships ana stable families. Including same- sex couples and heterosexual couples in domestic partner coverage addresses equal access to benefits regardless ofsex- cai orientation or marital status. It also addresses issues of reverse discrimination on the basis of sexual orientation that can arise when domestic partnercoverage is offered only to same-sex couples.
C e r t i f i c a t i o n  o f  D o m e s t i c  P a r t n e r s h i p — T h e  A f f i d a v i tOnce an employer decides whether to cover all domestic panners or only same-sex domestic partners, the next step :s identifying what other characteristics define the reiation- : n;p. These may be broadly defined such as sharing a long­term. committed relationship of indefinite duration, or spec- tried in detail. Generally, these critena and other relevant information are stated in an affidavit, which may or may not require the seal ofa notary public, signed by the employee ana the domestic partner. The following list includes the many criteria employers have used to define domestic partners. Rarely dees an employer require all of them.1. Individuals are in an intimate, committed relation­ship.

2. Individuals intend to remain in the relationship in­definitely.3. Ir -iividuals are financially interdependent.4. ldualsareresponsibleforeachother'scommon welfare.5. Individuals share the same residence.6. Individuals are jointly responsible for debts to third parties.7. Both individuals are of legal age.3. Neitherindividualisrelatedbybloodcloserthanwould bar marriage in the state of their residence.9. Individuals have lived together foraspecified length of time prior to seeking domestic partner benefits.10. Both individuals were mentally competent at the time of consent to the relationship.! 1. Neither partner is married to anyone else.12. Neither partner has another domestic panner.Some employers require additional evidence of the bona fide nature of the relationship such as documentation of ■oint ownership of significant assets (e.g., car, mortgage or bank accounts), a copy of a jointly signed lease or. where mplicable. registration in a city registry of domestic part­ners. The degree of proof of the nature of the relationship s a matter for careful consideration by the employer. One iource points out that financially interdependent domes­tic partners may not own property together or share bank accounts and credit cards because under federal tax law there

may be disincentives to do so.:s Further, t he extent to which the employee and the domestic partner are asked to cer­tify thedetaiisorproviaeevtdenceoftheir relationship may be viewed as an invasion of pnvacv. particularly if this level of inquiry is not asked of married employees. Some em­ployers have developed affidavits applicable to all employ­ees seeking two-party or family coverage. Thesegenenc forms ask information applicable to both legal spouses and do­mestic panners. Similar forms affirm termination ofthe relationship by divorce, mutual agreement or death ofthe spouse or domestic partner. Employers may impose a wait­ing period between dissolution of a domestic partnership and eligibility for domestic partnership benefits in a new relationship.It is important employees and their partners understand the personal, financial and legal implications of signing the affidavit. Most affidavits include a statement forewarning the employee of possible tax consequences of adding a do­mestic partner to health insurance coverage: The cost of coverage paid for by the employer on behalf of a domestic partner could be considered taxable income to the employee. (See Tax ConsequencesofHealth Coverage.) Domestic part­ners should also be informed the signed affidavit may be interpreted by some courts as a legally binding document with community property, support payment and other spous­al equivalency implications.29 Finally, the affidavit should cleariy state the consequences, if any, of willful falsifica­tion of information. For example, falsification may result in disciplinary action, including discharge from employ­ment or civ il action brought against the individuals for losses, including reasonable attorney fees, incurred as a result of the falsification. Domestic partners can expect the employer will treat the affidavit in a confidential manner and dis­close information only with written authorization or if oth­erwise required by law.20
S c o p e  o f  C o v e r a g eThe employer tasks of defining a domestic partner and determining thescope ofcoverage are inevitably intertwined. Deciding what benefits to pro vide domestic partners raises difficult questions from policy to cost. Employers generally fall into two groups: those offering the full benefits package to domestic partners and those offering nonhealth benefits. To date, the majority of employers providing domestic part- nerbenefitsolTerarangeofiowercost benefitssuch as family/ bereavement/sick leave, adoption assistance, relocation ben­efits. child resource and referral services, access to employ­er’s fitness center, invitation to employer social functions or use of employee assistance programs (EAPs). A signifi­cant and growing numberofemployers have extended these benefits to include medical, mental health, dental, prescrip­tion drug and vision care benefits, as well as dependent life insurance, group legal services, tuition assistance, long-term careandflexiblespendingaccounrs.Montefiore Medical Cen­ter in Bronx, New York is among those employers offering the widest range of benefits.



Administration of Domestic Partner Benefits

A dm in is te r in g  domestic pa rtner benefits invo lves em­
ployee com m unica tions, reg is tra tion , deregistra tion, ap­
plicable w a iting  periods, enro llm ent, employee prem iums, 
ca lcu la tion o f  im pu ted income to the employee fo rta x  pu r­
poses and health con tinua tion  coverage. Issues re la ting to 
the ta xa b ility  o f  domestic pa rtne r coverage, some o f  which 
have already been discussed, are o f  pa rticu la r concern to 
employers.

Tax Consequences o f Health CoverageAlthough somewhat complicated, the tax consequences of extending employer-sponsored health coverage to do­mestic partners ofemployees and their dependent children are clear-cut. Simply stated, employees with a domestic part­ner who is not a common-law spouse and who does not qual­ify as a dependent under the IRC are taxed on health care coverage paid for by the employer.Generally, under the IRC, emploveesare not taxed on em­ployer-sponsored health coverage provided them or their spouses and dependents, as defined in the Code.31 Since the Internal Revenue Service looks to state law to define spouse, and no states have passed statutes that treat domestic part­ners as spouses.32 a domestic partner who is not a spouse by common-law marriage must qualify as a dependent to ex­clude the cost of employer-paid health coverage from the employee's gross income. The IRC defines a dependent as one who receives at least half of his or her support during the calendar year from the employee (taxpayer) and is a “ mem­ber ofthe taxpayer’s household."33 Further, a relationship between the domestic panner and the employee that is il­legal under state law precludes the domestic partner from qualifying as a “ member of the taxpayer’s household” 34 and, therefore, from qualifying as a dependent.Employees whose domestic partner’s coverage is subject to taxation must include in their gross income the amount by which the fair market value of the health coverage ex­ceeds the amount, if any, paid by the employee with after tax dollars for the cost of coverage. If employee contribu­tions are made on a pretax basis through a cafeteria plan, the amount is generally treated as taxable income to the employee since “ the use of pretax money to pay for any coverage has the practical effect of turning employee-pay contributions into employercontributions for the purpose of determining imputed income."33 “ Reimbursement of medical expenses with respect to a nondependent (domes­tic partner! will result in additional taxable income to the employee, unless the employer's contributions attributable to the reimbursements are either paid by the employee or included in the employee's compensation, or a combina­tion thereof."36Taxation of medical reimbursements is rarely an issue since, when applicable, the employer-paid cover­age is already treated as taxable income.The IRS has provided very little guidance for employ­ers on how to determine the fair market value of the health coverage and has indicated it will not do so.37 Employers are nonetheless responsible for developing a reasonable

Taxability of Domestic Partner 
Health BenefitsThe fair market value of employer-paid health care coverage for the domestic partner is considered taxable income to the employee U N L E S S  all three of the following condi­tions are met:• The domestic partner receives at least 50% o f his or her support during the calendar year from the employee.• The domestic partner shares the employ­ee’s residence as his or her principal home and is a member of the employee’s house­hold.• The relationship between the domestic partner and the employee is not in viola­tion o f state and local laws.

method. Treasury regulations say fair market value is de­termined on the basis of all the facts and circumstances.38Additionally, an IRS private letter ruling reversed an ear­lier IRS position now stating the fair market value shouldbe determined according to group, rather than individual,rates.39 One attorney suggests it may be simplistic for anemployer to arrive at a fair market value by calculating the difference between what theemployee would pay for health coverage with and without thcaddition of the domestic part­ner a more accurate method might be to develop a com­posite rate based on claims experience.40The fair market value of the health care coverage is sub­ject to federal income tax anc k.:ust be reported as imputed income on the employee’s Form W-2. Employers must pay FICA and FUTA taxes on these amounts and ensure ade­quate withholding.
COBFL4Employers extending health benefits to domestic part­ners are faced with the decision whether and/or to what ex­tent to offer continuation coverage to these individuals as well. Under the Consolidated Omnibus Budget Reconcil­iation Act of 1985, only spouses and dependent children 
areconsidcredqualifiedbenejlciaries: Itappears. therefore, employers do not have to continue health coverage under COBRA for domestic partners. Benefit specialists differ on this issue, however.41 Employers may voluntarily con­tinue health coverage to demonstrate consistency in the treat­ment of domestic partners as spousal equivalents. Although someemployersdonotcontinuecoveragefordomesticpart-
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. icrsuponCOBRAqualifyingevems.oihersfollowthesame :ov.:rage.noticeand premium rules as formarried couples— f. :’or no other reason, chan ease of administration.
ConclusionIn the next rive to ten years, according to one employer’s predictions, the provision ofdomestic panner benefits will cecome mainstream.42 Today, however, employers face very transitional times. The controversial nature of the issues, che small and shon-lived pool of couples on which cost ex­perience is based, the -dministrative irregularities and le­gal complications can discourage employers from offering aomestic panner benefits. Nonetheless, someemployers are rinding new ways to develop their benefits packages despite financial, political and societal uncertainty and the imped- ments ofan existing body oflaw "that never contemplated non-traditional relationships.’ ”43

Melody A . Carisen, CEBS 
Associate D irecto r o f Research
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Those entities marked with an asterisk C> otter bereavement and/or famil" illness leave ~>nlv. Unless otherwise noted, other listed emplovers offer benefits that include some form of health insurance coverage for domestic pai liters or employees.
Private Employei

M ost of the  plans noted  be low  define  domestic partners to in clude  sam e-sex coup les  as well as unm arried h e t­
erosexual partners. Benefits vary w idely.

► Adobe Systems, .Mountain View. Calif.► American Civil Liberties Union,San Francisco and national offices
► American Cyanamid*► American Friends Service Committee, Philadelphia, Pa.► American Psychological Association. Washington. D.C.► Apple Computer. Cupertino, Calif.► Bank Amenca. San Francisco, Calif.*► Ben 4  Jerry's Homemade. Waterbury, Vt.► Blue Cross and Blue Shield of Massa­chusetts► Borland International Inc. Scotts Valiev, Calif.► Boston Globe, 8oston. Mass.► Bureau of National Affairs (BNA), Washington, D .C► Canadian Press (wire service), Canada► Capital Cibes/ABC► Colgate-Palmolive
► Consumers United Insurance Company, Washington, D.C.► Cray Research*► Dayton Hudson► Dow Chemical*► Eastman Kodak, Rochester, N.Y.*► Episcopal Diocese of Newark.New lersey*► Fannie Mae (Federal National Mortgage Association), Washington, D.C.► Federal National Mortgage Association► Field Museum of Natural History, Chicago. III.► First Bank System*► First Chicago Corporation*► Fred Hutchinson Cancer Research, Seattle. Wash.► Gardener's Supply, Burlington, Vt.► Genentech. San Francisco, Calif.► Greenpeace International, Washington. D .C.► Group Health Cooperative of Puget Sound (HMO). Seattle, Wash, (imple­mented later in 1994)► Harley-Davidson (use of onsite (acilibes)► Home Box Office IHBO) (Time Warner, Inc.), New York. N.Y,

► Howard. Rice, Nemerovski. Canady, Robertson 4 Falk, San Francisco, Calif.► Human Rigms Campaign Fund. Wash­ington. D.C.► IBM (nonhealth coverage benefits)► InterMedia Partners, cable operators► Irell 4 Manella► Krum 4 Forster Commercial Insurance (for unmamed heterosexual couples in common-law states)► KQED. San Francisco. Calif.► Lambda Legal Detense 4 Education Fund, New York. N.Y.► Levi Strauss 4  Co., San Franosco, CaJif.► Lilienthal 4 Fowler. San Franasco, Calif.► Los Angeles Philharmonic. Calif.► Lotus Development Corp., Cambridge, Mass.
► .Mattel*► MCA/Universal. Universal City, Calif.► Microsoft Corporation, Redmond. Wash.► Milbank. Tweed, Hadley 4  McCloy, New York. N.Y.► Millennium Global Inc. Clearwater, Fla.► Minnesota Communications Croup (Minnesota public radio), Minneapolis. Minn.► Momefiore M edial Center, Bronx. N.Y.► Momson 4 Foerster (nationwide, all of­fices)► National Center for Lesbian Rights,San Franasco, Calif.► National Cay 4 Lesbian Task Force Policy Institute. Washington, D .C► National Organtzaoon lor Women, Washington, D .C► National Public Radio. Washington. D .C► New York Life 4  Annuity*► New York Times, New York. N.Y.► NEXT Computer. Redwood City, Calif, (type unknown)► Northern Telecom. N .C► Northwest Airlines (nonhealth coverage benefits)► Ontario. Canada (ail private companies must provide dental, presenpnon and health o r e  plans)► Orade Systems Corp.

► Omck. Hemngton 4  Sutcliffe.
San Francisco. Calif.

► Paafic Gas 4  Electnc. San Francisco, 
Calif.*

► Pacific Mutual Life'
► Pacific Telesis Group*
► Para Transit. Inc.. Sacramento. Calif.
► Polaroid, Cambndge. Mass.*
► Pnnaple Mutual Life
► Research Triangle P3rk, N.C.
► Riggs National Corporation'
► RIR Nabisco Holdings (nonhealth 

coverage benefits)
► Schirf, Harden 4  Waite, C h iago , III.
► Seattle Mental Health Institute,

Seattle, Wash.
► Seattle Times, Seattle, Wash.
► Silicon Graphics, Mountain View, Calif, 

(nonhealth coverage benefits)
► Sony Music Co.*
► Sony Pictures Entertainment
► Spnnt, Dallas, Texas (re loanon  aid only)
► Starbucks Coffee Company, Seattle, 

Wash.
► Sun Microsystems
► Teachers Insurance 4  Annuity*
► Time Magazine Co., New York, N.Y.*
► Time Warner* (corporate start)
► Trans America*
► Trans Amenca Ocddental Life*
► United Church Board for Homeland 

Mimstnes (United Church o f Chnst)
► University Students Cooperative 

Association, Berkeley, Calif.
► US BanCorp*
► US West*
► Vermont Girl Scouts Counal, Vt.
► Viat.3m International (MTV,

Showtime), New York. N.Y.
► Walker Art Center, Minneapolis, Minn.*
► Warner Brothers (Time Warner. Inc.), 

8urbank. Calif.
► Wells Fargo 4  Company*
► WC3H, Boston. Mass.
► Woodward and Lothrop, Inc. 

Washington, D .C  (merchandise dis­
counts only)

► Wyatt Company



CollegesNumerous colleges provide health and other benetits for domestic partners or' r’acuitv and staff. In some cases, partners of students also receive consideration, including eligibility for married student housing and the use of college facilities. Conditions and benefits vary widely among the campuses listed below.
► Bowdom College, Brunswick. Maine
► 3rown University. Providence, R.l.► Carnegie Mellon. Pittsourgh, Pa.'► Clark University. Worcester. Mass.
► Columbia University, New York. N.Y.► Dartmouth College, Hanover. N.H. (same-sex partners only)► Florida International University,Miami. Fla.► Ceneral Theological Seminary (Episcopal—housing for same-sex com­mitted couples who are students)
► Georgia Staie University, Atlanta. Ca.► Crinnell College. Crmnell, Iowa► Harvard University, Cambridge. Mass. (must register domestic partner in Cam­bridge or other city)► Hiram College. Hiram. Ohio (unorticial)► Ithaca College. Ithaca. N.Y. (Human Rights Commission found housing re­strictions unfair to unmameds)► Massachusetts Institute of Technology, Cambndge. Mass.► Middlebury College. Middlebury, Vt.► Mission College, Santa Clara. Calif.► Moorehead State University, Moorhead, Minn, (unofficial)

► New York University Law School.
New York. N.Y.

► New York University. New York. N.Y. 
i same-sex panners ontv)► North Dakota University, Grand Forks, N.D.► Northeastern University. Boston. Mass.

► Occidental College. Los Angeles. Calif.► Pitzer College, Claremont. Calif.► Princeton University, Princeton. N.J.
► Rutgers University, New Brunswick. N.|. 

.benefits stalled bv administration, now m litigation)► Smitn College. Northampton, Mass. :same-sex partners onlv)
► Stamord University, Palo Alto. Calif.► 5UNY Stonv Brook. Stony Brook. N.Y.► Swathmore College. Swathmore. Pa.► Teachers College. Columbia University, New York. N.Y.► Tufts University, Boston, Mass. (same- sex faculty, staff, itudencs oniy. If legaJ mamage becomes available, partners must many to retain benefits.)► Union Theological Seminary, New York, N,Y.► University of 8ntish Columbia. Vancou­ver, B.C., Canada

► University o f California. Los Angeles. 
Calif.

► University of Chicago. Chicago. III.; same-sex panners onlv)► University of Coloraoo, Boulder. Colo.► University of Iowa, iowa Citv, Iowa
► University of Michigan, Ann Arbor. Mich.
► University of Minnesota. Mmneapc'is, 

.Minn.
► University o f New Mexico,Albuquerque, N.M.► University of Oregon, Eugene. Oreg. (student housing)► University of Pennsylvania, Philadelphia. Pa. isame-sex partners only)► University of Pittsburgh. Pittsburgh. Pa. (tuition remission, facility access only for same-sex partners: no insurance)
► University o f Tampa. Tamoa. Fla.
► University o f Vermont. 3urlingon. Vt.► University or Washington. Seattle.Wash, (bereavement: other benefits are pending)
► University or Wisconsin. Madison. Wis.
► Wasnington Slate University, Pullman, 

Wash.► Yale University, New Haven, Conn. (health coverage for same-sex students, (acuity, admin, and start)
GovernmentsAs with private employers, most of these governmental plans define domestic partners to include same-sex cou­ples as well as unmarried heterosexual partners. Partners qualify for benefits under conditions that vary widely.

► Alameda County. Calif.*► Ann Arbor. Mich.► Atlanta. Ga. icourt declared unconstitu­tional. under appeal)► Airstin. Pewas (citizens voted citv charter benefits law restricted to heterosexuals onlv)► Baltimore. Md. (same-sex partners onlv, health plan coverage starts Ian. 1995)► Berkeley, Calif.► Berkeley Unified School Distnct, Calif.► Boston. Mass. (unpaid health insurance coverage)► 3urlingon, Vt.► Camondge. Mass.*  Canada (federal emploveesi

► Chicago. III. (paid bereavement ieave only)► Oane Countv, Wis.*► Dane Regional Planning Commission*► Oelaware. N.I.*► Denmark (similar benefits as mamage lor same-sex citizens who aie "regis­tered partners")► East Lansing, Mich, (nonunion employ­ees oniv)► France (medical benefits for nonworking partner if citizens are French, (hree-vear residents who have lived together at least one veari► Greenland (similar oenetits as mamage •or same->ex citizens wno are regis­tered partners")

► Hartford. Conn.
► Hennepin County, Minn.*
► Ithaca. N.Y.*
► King County, Wash.
► Laguna Beach. Calif.
► Los Angeles. Calif.
► Madison. Wis.*
► Massachusetts' (management level onlv)
► Metro Toronto Council, Canada
► Mmneaooks. Minn. Icourt dedared invalid, 

to be appealed) (was to give cash pay­
ments unol insurance could be arranged: 
exdudes unmamed heterosexuals)

► Minneapolis Public Library. Minn.
► Minneapolis School Oistnct. Minn.
► Multnomah Countv. Oreg. imedical 

coverage for nonunion)
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► Municipality 01 Metropolitan Seattle 
'Metroi. Seattle. Wash.

► \ew South Wales. Australia tall citizens: 
same-sex couoies spousal rights to each 
other s propenvt

► New York
► New York, N.Y
► Norway isimilar benefits as mamage lor 

same-sex citizens wno are ‘registered 
partners")

► Oakland. Calif.
► Oak Pans, III.
► Ontario. Canada
► Ottawa. Ont.. Canada
► Portland. Oreg.

► Rochester, n  y► Sacramento. Calif.► San Diego. Calif.► San Francisco. Calif.► San lose School Distnct, Calif, (certain unionized emploveesi*► San Mateo Countv, Co'if.► Santa Cruz. Calif.► Santa Cruz Countv, Calif.► Santa Cruz Metropolitan Transit System, Calif.► Seattle, Wash.► Sherwood Hills Village. Wis.*

► Sweden isimilar benetits j s  marriage ior 
same-sex citizens wno are "registered 
partners ">

► Takoma Park. Md.
► Toronto. Ont.. Canada 
*  Travis County, Texas'
► United States Civil Service*
► United States Department of Housing 

(HUD)'
► Vancouver. 8.C.. Canada
► Vermont tail state workers(
► Wavne County. Mich.
► West Hoilvwood. Calif.
► West Palm Beach. Fla.'
► Yukon Temtory, Canada

Unions

The unions listed have negotiated benetits for same-sex partners, although some may provide benefits only in 
selected localities.

► AF5CME. Local M6 . Sacramento. Calif.*► Amalgamated Workers Union. Local 88 IRWDSU)*► Amencan Federation of Government Employees, Local *76/HUD*► Canadian Union of Public Employees .ocal 932. Ontano. Canada► Columbia University dencal workers. New York. N.Y.*► Committee of Interna and Residents Staff Union. New York. N.Y.► Council 82 (pnson guards—N.Y. State benefits)► DC Nurses' Association*

► International Brotherhood of Electrical Workers, Local 18. Los Angeles, Calif.► Legal Aid Socety, New York. N.Y.► Legal Services Corporation. Oes Moines. Iowa*► ML Sinat Hospital, New York, N.Y.* (nurses)► Museum of Modem Art. New York. N.Y.*► National' easury Employees Union'► New York/New lersey (NYNEX), tele­phone company workers, New York.N.Y.► Oil Chemical and Atomic Workers (sev­eral locals in N.Y. and elsewhere)

► Pacific Gas & Electnc, San Francisco, Calif.*► Public Employees Federation (N.Y.State. SEIU/AFT)► Retail Store Employees Union Local 410R-3FCS. San Francisco. Calif.*► Seattle Public Library, Wash.'► United University Professors (professors, doctors and some nurses in teaching hospitals— N.Y. State)► Village Voice newspaper. New York, N.Y.

T h is  l i s t  o f  e m p l o y e r s  a n d  o t h e r  o r g a n i z a t i o n s  o f f e r i n g  d o m e s t i c  p a r t n e r  
b e n e f i t s ,  c u r r e n t  a s  o f  O c t o b e r  1 9 9 4 ,  w a s  c o m p i l e d  b y  t h e  P a r t n e r s  T a s k  
F o r c e  f o r  C a y  a n d  L e s b i a n  C o u p l e s .  3 o x  9 6 3 5 ,  S e a t t l e ,  W A  9 8 1 0 9 - 0 6 3 5 :  
( 2 0 6 )  9 3 5 - 1 2 0 6 .
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W hen Boston-based In te rn a t io n a l Data 
G roup decided co adm it its  employees' 

unmarried parmers— or "spousal equivalents"— to 
its health benefits plan last A p ril, the move was 
especially well-rimed for one o f its key employees. 
Deb Goldstein, president o f list services at ID G , a 
publishing and research company which covers the 
computer industry, and Julie, her domestic panner 
o f 14 years, were confronting a serious problem.
Julie, a jewelry designer, was moving from fu ll 

time to pan time work and faced the loss o f her 
health benefits at work. But after IDG 's decision on 
benefits, Julie moved onto Goldstein's plan instead.

"I could otfer Julie better coverage for compara­

ble dollars," Goldstein says. 
Indeed. Julie now pays less 
for her health coverage. The 
ID G  plans also includes den­
tal care, a feature that was 
not pan o f Julie's prior cover­
age. Bur for Goldstein, this 
was more than just a good 
deal for her panner— it was a 
dem ons tra tion  o f  ID G ’s 
“ respectful”  ltritude towards 
its employees.

"A  company’s isset is its 
humans," Goldstein says. " I f  
you treat them correctly, they 
work hard and they stay w ith 
you. Tha t’s how companies 
make money."
Companies like ID G  and 

employees like Goldstein are 
still very much the exception, 
but change is in die ur. Non­

married couples, or domestic partners, both straight 
and gay. have become a growing presence in the 
US. According to the 1990 census. A2 million US 
households, or 5% o f a total 94 million, consist o f 
two 'unrelated adults. Opposite se: couple:; consti­
tute 2.6 million o f these, and 1.6 m iilicn ire same- 
sex— llthough not all o f these are in long-term rela­
tionships w ith each other. Increasingly, employees 
are asking for benetits for their non-mantal part­
ners— ind. in many cases, getting them.

Employers and insurers set their own def.nitions 
o f "domestic partner," and rarely ask for proof that 
a couple meets any o f the specifications. But most 
use language that mirrors local marriage law— two

tor?
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unmarried adults, unrelated by blood, anc :n a dose 
and committed relationship. Sim ilar language was 
used by New York C ity  last year when it became 
the rirst city in the US to set up a domestic partners 
registry to give locai employers who wanted to offer 
benerirs a quick wav to check employees' status.

The rirst employer in the US ro extend domestic 
partnership benefits ro the unmarried partners o f its 
employees— gay as well as straight— was the Village 
Voice, a New York alternative newspaper, in 1982. 
Several years passed w ith little or no growrh in the 
list untii the late 1930s, but since then the number 
o f companies has swelled to roughly 130. according 
to the National Gav and Lesbian Task Force, a 
Washington, DC-based lobbying group.

The list has been dominated by high tech compa­
nies and public employers, although some large media 
companies— notably the New York Times Company, 
CBS. and many o f T ime Warner's 36 divisions—

IDG’s Mathews: The employees raised the issue

have recently recognized domestic partners as well. By 
numbers alone, the movement cannot be said to have 
made a dent in the marketplace. According to the 
1990 US Census, there are slightly more than 5.1 
m illio n  enterprises o r companies in the US and 
Puerto Rico, excluding railroads, agricultural produc­
tion, and government entities. Companies offering

domestic partnership benerirs thus account tor a rinv 
two thousandths or" 1% o f US companies.

But many o f the companies that have been most 
progressive in extending benerirs are m vigoious, r'ast- 
growing sectors o f the economy— cutting-edge high 
tech and media companies, for example— which may 
constitute a much larger segment ot the US economy 
in coming vears. These are also companies that rely 
on contingents o f emplovees with special skills, and 
therefore are strongiv motivated to accommodate 
their special needs i f  it  can be done inexpensively.
“A  lot o f it [the current low level or coverage; is we 

haven't asked or employers haven't thought o f it." 
says Evan Wolfson, a senior s ta ff attorney at the 
Lambda Legal Defense and Education Fund, a non- 
prorir, gav-rights law firm based in New York. In a 
1991 survey o f 50 San Francisco 3av Area employ­
ers, Foster H ig g in s  found tha t h a lf  had been 
approached by emplovees asking for domestic part­
nership coverage. In  1991, only one had added the 
benefit, but at least nine are reported to have added ic 
since then. .And employee demand is the first reason 
employers who offer it  cite for adding the coverage.Denning a "beneficiary”

A t least at this earlv stage the movement to extend 
domestic partnership benefits has been quieriy suc­
cessful, and employees and advocates remain 
impressed by the race at which the list o f  employers 
offering them has grown. 3uc larger issues remain.
The effort co w in these benefits has been driven 

more by the need fo r health insurance chan for 
post-retirement benefits. Indeed, in  early obstacle 
co w inn ing domestic partnership benefits was the 
opposition o f insurers who cited increased costs—  
mainly those incurred by people wich A ID S — and a 
lack o f raring data.

But as the number o f employers otfering the benefit 
has grown, these tears have been allayed. Today, 
insurers such as Aetna, Prudential, Group Health 
Insurance o f New York, and Kaiser Permanence 
either otfer che product in some cities or have indicat­
ed a willingness co do so. The work o f w inning post- 
reriremcnt benefits, however, goes on w ith more than 
a sidelong glance ac the courts and ac ERISA.

ERISA defines a 'beneficiary’’ as a person desig­
nated by the participant or by che terms o f the plan. 
And boch corporate and public defined benefit 
plans generally stipulace chat che beneficiary muse 
be a spouse— meaning married under state law— or 
dependent. That definition excludes domestic part­
ners, who are neither.

?!in Sponsor/Novejnoer 1994 
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In j  1990 case. Rovira ATIs T, jucige Robert 
Patterson or che tecerai court c'or c.ne Southern 
D istric t or' the State j t  New Vorii ruled. 'The plain 
words or' che plan require a legal marriage rather 
chan a putative or functional one." Sandra Rovira 
had sued A T & T  citing a local New York Cicv ordi­
nance that bans discrimination on che basis ot sexu­
al orientation, a New York state law char bans dis­
c r im in a tio n  on che basis or' marita l stacus, and 
A T & T 's  poiicy banning discrimination in both o f 
chose categories.

Pitterson left :t co che state legislature or labor- 
management negotiators co decide whether the def­
in ition o f spouse should be expanded. While noth­
ing prevented Rovira and other employees from 
seeking redress from A T & T  or the legislature,

verv compelling set or circum- 
•cances. Heaith benefits res­
onate w ith  oeopie in a way 
char nothing else does. That 
doesn't mean other benches 
aren'c important, bur this case 
was designed co be the opening wedge.'

Under the settlement, both gay and heterosexual 
domestic partners now receive che same healrh ben­
ches available co spouses and dependent children.

Emplovcrs do noc always treat all domestic part­
ners equally, however. In 1991, Locus Development 
Corporation extended domestic panner heaith care 
benerirs for same-sex couples oniy. on the grounds 
that oppositc-sex couples could quality simply by 
getting married. The policy caused such an uproar

Many of the companies that have been most progressive 
in extending benefits are in vigorous, fast-growing 
sectors of the economy.

absent such efforts. ERISA cook precedence.
"We argued that AT&T"s promise not to discrim­

inate on the basis o f marital status and sexual orien­
tation applied ro che administration o f its pension 
plan." says Suzanne Goldberg, a Lambda s ta ff 
attorney. “The court cuied that ERISA preempted 
not onlv state and local law, but aiso che application 
o f an employer's promise."

Even when che plan sponsor is a public entity, nor 
covered by ERISA, and does not restrict the dcrini- 
non o f benericiary co spouses, che question arises as 
co just how many benches the sponsor would be 
w illing to extend co domestic partners.

In last year's settlement o f a 'widely warched 1988 
court case. Gay Teachers Association, it at, v. The 
Board of Education of che dry of Sena York, posc- 
rcrirement benerits were specifically excluded. The 
attorneys lrg u in g  the case decided co focus on 
obtaining health benches— in parr because the need 
for these could be readiiv understood by a wider 
public, but also co avoid any legal complications 
stemming from ERISA.

“When we hied this case in 1988 there was very lit ­
tle lcrnal accompiishmenr. legal or otherwise, toward 
getting recogniuon o f these benerirs," savs Wolfson. 
■The idea was to cake che cleanest possible case and a

among Lo tus employees tha t they generated 
enough electronic maii co crash che company's e- 
mail system. Managemenc has yer :o expand che 
coverage, however.An inexpensive addition

The grow th o f  defined con tribu tion  plans has 
made ic easier to extend some levci o f retirement 
benerits to domestic partners, however, because the 
plan partic ipant can designate the benericiary—  
including a domestic partner.
‘ W hat ignited i t  for us in chinking ibout domestic 

partners and spousal equivalent benerirs was our 
employee population." savs Tomas Mathews, direc­
tor o f human resources at IDG. “We had a numoer 
o f employees— gay and lesbian employees— is well 
as che rest o f our population chac brougnc the issue 
forward."

When IDG extended “ spousal equivalent benefits' 
co its (J5 employees in Ap ril o f last year, the bene­
rits included health and retirement. The company 
offers its roughly 5.000 employees worldw ide a 
-MJl(k) plan, but w ith  no employer contribution. 
While it  is privately held. IDG also has an employ­
ee stock ownership plan that is virtually identical :o 
chose offered by publicly held employers. The stock

4
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is vaiucd annually by an ou t­
side accounting rirm.

The ESOP and -i01(k) bene- 
ticiaiv is the employee's spouse 
or soousai equivalent, unless 

they consent :o another benericiary being named. 
The only benerit domestic partners are now spcciri- 
cally excluded t’rom sharing is a dependent life insur­
ance policy. 'We want to attract che best people we 
cm  get wherever they come from,’’ says Mathews, 
and allowing their domesnc partners to benerit from 
IDG 's retirement programs was one way to facilitate 
this.

In an expanding business like computer magazine 
pub lish ing , which often requires h igh levels o f 
employee skills, changes in benerits at one company 
can prompt others co make similar changes in order 
to stay competitive. New York-based Z iff-Davis, an 
ID G  com petito r in magazine publishing, added 
health and retirement benerits for domestic panners 
some sLx months after ID G  announced they wouid 
offer them. Mathews notes.

But Ziff-Davis says competitive issues were noc the 
cause. "Ours was a philosophical decision much more 
chan a competitive decision,” says Sharon Silver, 
director o f benerits. In fact. Stiver says. Z iff-Davis 
had already decided to offer benerits to domestic 
partners before ID G  implemented chcir benerit pian. 
The privately held company otfcrs its 3,700 employ­
ees a a01(k) plan w ith a protit sharing feature.

W hateve r th e ir concerns about com pe titio n , 
employers say chat adding domestic partner benerits 
helps co maintain the perception o f the workplace 
as fa ir and to boost morale. “ You've got to treat

people fairly,” says Thomas Kigin, general counsel 
at Minnesota Communications Group, the parent 
organization o f M innesota Public Radio. “T ha t 
means equal pay for equal work, You avotd discrim­
ination. You need to establish policies chat create 
motiva tion id loyalty. 3v the same token, they 
have to be practical and economically efficient,"

The rad io  s ta tion offe red its 220 employees 
domesnc panner health and retirement benerits in

1992. MPR matches emoloyee contributions m ;rs 
403ibi retirement savings plan. And since MPR is 
self-insured and does not pay dependents health 
coverage, its costs were low ro begin w ith. Domestic 
partners oav the ir own prem iums, bu t use the ir 
heaith coverage less than spouses and dependents. 
M PR  ofricials found. So not only has extending 
health benerits to domestic parters proved inexpen­
sive, MPR is “better o f f  economically.” Kigin says.

Tax issues, and a court case
The :xx issues, particularly for the employee, are a 

different matter, however.
W hen the employee pays the prem ium  fo r a 

domestic partner's health benerits there are no cxx 
issues, says Peter W ilson, a principal ar employee 
benerits consultant Alc.xr-'der dc .Alexander in San 
Francisco. And when the employer pays the premi­
um for an employee's spouse, the employee is not 
taxed. But ir the employer pays the premium for a 
domestic partner, the Internal Revenue Service con­
siders it part o f the employee's taxable income.
The txx issues do not stop there. I f  the coverage is 

orfered through a tiexible benerits plan, the premi­
um for a spouse can be paid w ith pre-tax dollars, 
notes John Woyke, a principal at Towers Perrin in 
New York. Bu t under a tiexible benerits plan a 
domestic partner does nor meer the legal derinition 
o f i  dependent, and the premium can only be paid 
w ith iffer-cax dollars, making the payment an out- 
of-pocket expense to the employee.

Additionally, the law treats spouses and domestic 
partners very differently upon the death o f the plan 
participant. For instance, a 52 m illion taxable estate 

w ou ld  no t be sub ject to 
esrate txxes u n til after the 
death o f  the su rv iv ing  
spouse, assuming the entire 
estate is inherited by that 
spouse, according to Paul 
Vogel, an estate p lann ing 
spec ia lis t at Price 
W aterhouse in 5 r Louis. 

But only the rirst 5600,000 would be rice o f estate 
txxes i f  left to a domestic panner. The remaining 
$1.4 m illion would fall into a 43% tax bracket.

Domestic partners could potentially also face a 
15% excise tax on chose amounts chat the IRS 
determines are an “excess retirement accumulation.” 
Oniv a spouse can eiect co defer that tax until arier 
his or her death. Additional options are available to 
a spouse chat delay che assessment o f income and

Employees and advocates remain 
impressed by the growing list of employers 
offering domestic partner benefits.

4
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estate :x<es which wouia not be lvaiiabie to domes- 
:tc pjrtners. 3uc the differing treatment ot mouses 
anti domestic partners mav change— tor same-sex 
couples, at least— depending an the outcome ot a 
court oattle currently being waged in Hawaii.

In 3iu.hr in troduced m 1991, three
same-sex couples are suing the state co w in the 
tigh t to marry under state law see 'Pension benc­
hes fo r same-sex partners.1” Plan Sponsor. M ay 
1994). A  v ic to ry wouid mean same-sex couples 
could marry and become spouses w ith  che same 
legal standing as opposite-sex married couples.

Under che US constitution's 'fu ll faith and credit’’ 
doc trine , one state muse recognize the o ffic ia l

>rates. including Hawaii, have sexual orientation as 
a protected class under their law. end no such pro­
tection ;s provided under federal law. In some states 
herce opposition to these protections has tiarca ap.

Indeed, i f  Bcuhr Ltrxin illustrates anything ;t is 
that the policies surrounding the movemenc to pro­
vide benerits to unconventional couples can exact a 
cost—-as Apple Computer learned last year. The 
California-based company had sought 5750.000 .n 
rax abatements over seven years to build an 5S0 
m il l io n , 700-em olovee p la n t in  W iilia m so n  
County, Texas, outside o f  Austin.

In an in itia l 3-2 voce the councv commissioners 
rejected the deal, citing Apple’s poiicy ot extending

Domestic partners pay their own premiums, but use 
their health coverage less than spouses and dependents, 
MPR officials found.
action o f  another— such as marriage— lbsenc a 
strong public policy reason, and so Hawaii's new 
dchnuion o f spouse would extend across che US.

The suit was dismissed by a lower court, but in May 
o f  last year Hawaii's Supreme Court ordered the 
lower court to hear the case, saying that under 
Hawaii's state constitution, ro deny a same-sex couple 
i  marriage license was “sex discrimination.” The court 
placed che burden upon the state co show a com­
pelling state interest, and no less restrictive means o f 
achieving that interest, to justify such discrimination.
The e ffo rt faces daunting po litica l opposition. 

Last A p ril Hawaii enacted a b ill affirm ing that the 
itace's marriage licensing laws apply oniy to oppo­
site-sex couples. In an obvious poke at the Supreme 
Court, the bill's preamble states, “Any change in 
these laws must come from either the legislature or 
a constitutional convention, not che judiciary.” But 
the b ill also established a commission to “examine 
the precise legal and economic benetits” that are 
denied to same-sex couples, and how the Hawaii 
legislature couid extend benetits to those coupies 
short o f allowing same-sex marriage.

,\ leanwhiic. a tria l is scheduled in 3achr v. Lrjsm 
for the lower court next April. W ith  appeals assured 
on any ruling favored by either side, a decision is 
expected in 1996 trom Hawaii's highest court.

W hether the other 49 states would extend “ fu ll 
faith and credit' to Hawaiian mamage cemricaces 
granted to gay couples is a thorny issue. Only eigne

benetits co the domestic partners o f ics employees. 
One commissioner wenc so far is to suggest that 
Apple could not follow chis policy in Texas, where 
sodomy remains a crime. Ultimately, one commis­
sioner changed his vote and Apple wenc ahead w ith 
che new plane— but only after che county garnered 
national press in d  Texas Governor Ann Richards 
intervened.
A  win in the Hawaiian case could bring that sort o f 

explosive tight to che national level, gay advocates say. 
“M y sense is that i f  the Hawaii case comes out w ith a 
decision in favor o f gav marriage there w ill be nation­
al opposition and Congress w ill enter the tray,” says 
Greg King, communications director at the Human 
Rights Campaign Fund (H R C F ), a Washington, 
DC-based gay lobbying group. “Congress, as it  is cur­
rently constituted, w ill oppose it."
This is not to say that domestic partnership bene­

tits would face the same fate. HRCF polling data 
indicates chat peooic in the US tend to have a basic 
sense o f fairness that is orfenaed by discrimination 
and inequality. The tund has found “broad support" 
for domestic partnership benetits, despite minimal 
support for “gay marraige.”
“There's a underlying sense among che electorate 

chac discrimination is wrong, but that mamage is 
special,” K ing says. 'W ha t we might end up w ith is 
a sicuanon w ith a cail against gav marriages, but a 
recognition rhac some sort o f fairness has to be 
enhanced by supporting domesnc partnership.” ©
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The Dollars and Sense of Adding Domestic 

Partner Health Coverage

T
<n
tn

l

<U
a) w 
>1 p  
o a)
-H C 
0(4-1
e n 
ai (0 
a

tn o
V  -H 
•H 4J 
4-1 0]
ai a) 
c e 
a) o
03 Q

V  om estic  p a r tn e r  coverage has
|  1  b e e n  rece iv in g  a g o o d  dea l

J L _ * /  o f  m ed ia  a t te n t io n  lately as 
private— a n d  public— sector em ploy­
ers h av e  beg u n  to a d d  d o m esn c  par t­
ner  c o v e ra g e  to the ir  h ea lth  benerit  
p r o g r a m s .  M o re  th a n  60 o r g a n iz a ­
tions n o w  offer d om estic  p a r tn e r  cov­
e ra g e ;  m o s t  h a v e  b e e n  in t r o d u c e d  
over the pas t  tew  years. M any  o ther  
g r o u p s  t h a t  a r e  n o w  c o n s i d e r i n g  
o f fe r in g  h e a l th  b en e f i ts  to s p o u s a l  
e q u i v a l e n t s  o f  e m p lo y e e s  w a n t  to 
k n o w  h o w  o the rs  h ave  assessed  the 
costs associated  with  ex tend ing  these 
b en e f i ts  a n d  w h a t  th e i r  ex p e r ie n c e  
has been to da te .  In es t im a ting  costs 
fo r  e x t e n d i n g  b e n e f i t s  to d o m e s t ic  
p a r t n e r s ,  tw o  q u e s t i o n s  m u s t  b e  
asked a n d  answ ered :

I. Will the  cost of a d d in g  a d o m es­
tic p a r tn e r  be the sam e  as a d d in g  
a spouse?

1  H o w  m an y  em ployees  will enroll 
a do m es t ic  p a r tn e r  for coverage?

T he a n s w e r  to the first ques t ion  
is s t r a ig h t f o r w a r d — to d a te ,  ex p e r i­
ence  d e m o n s t r a t e s  th a t  the  co s t  o f
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a d d i n g  a d o m e s t i c  p a r t n e r  is th e  
sam e as the cost for add ing  a spouse. 
But the second question, dealing  with 
enrollment, can only  be answ ered  by 
considering certain variables, such  as 
the size of the  g ro u p ,  the eligibility 
criteria established and  the cost to the 
employee.

T he  co s t  e x p e r ie n c e  s tu d y  d i s ­
cussed in this article represents infor­
m ation  that m ay be helpful for p lan  
sponsors w ho are  form ulating policy 
o n  w h e th e r  or no t to offer dom estic  
partner benefits. It has been com piled  
b y  T h e  S e g a l  C o m p a n y  b a s e d  o n  
in fo rm a tio n  p ro v id e d  by o rg a n iz a ­
t io n s  s p o n s o r in g  d o m e s t ic  p a r tn e r  
b enef i ts  a n d  on o th e r  in d e p e n d e n t  
research.

BACKGROUND
A c c o r d i n g  to  t h e  U n i t e d  S t a t e s  
Bureau of the Census, in 1970, there  
were 21.4 million single adu lts  in the 
U.S. By 19tH), there were 40.4 million 
single adults, an  increase of a lm ost 89 
percent in just 20 years. A pparendy ,  
m any  of these "single" people do  not 
live alone. Estim ates  by the  C en su s  
Bureau are that in 1990, almost 5 per­
c e n t  o f  th e  m o r e  t h a n  94 m i l l io n  
h o u se h o ld s  in the  U.S. consisted  of 
tw o  u n re la te d  a d u l t s  w h o  id en t i fy  
th e m s e lv e s  a s  " p a r t n e r s ' —a te rm  
th a t  is n o t  d e f i n e d  by th e  C e n s u s  
Bureau. In 40 pe rcen t  of the h o u se ­

holds  w ith  two u n re la te d  a d u l ts  of 
opposite  sexes, the househo lder is in 
the 25- to 34-vear age  g ro u p  th a t  is 
often the focus of em ployers ' recruit­
m ent efforts. Similarly, in 32 percent 
o f  the  h o u s e h o ld s  w i th  u n r e la te d ,  
same-sex partners, the househo lder is 
a m em ber  of that key age group.

Employers have begun  to recog­
nize these relationships by ex tending 
h e a l th  c o v e ra g e  to d o m e s t i c  p a r t ­
n e rs— often  d e f in e d  as a d u l t s  w h o  
s h a re  a n  e m o t io n a l ,  p h y s ic a l ,  a n d  
financial re la tionship  sim ilar to tha t 
enjoyed by married couples bu t w ho  
either choose not to m arry  o r  canno t 
legally marry.

M a n y  o f  th e s e  e m p l o y e r s  a r e  
b e ing  m ore  a sse r t iv e  in p ro m o t in g  
workforce diversity and  have a lready  
i m p l e m e n t e d  n o n d i s c r i m i n a t i o n  
c lauses in h u m an  resource  policies. 
Offering health benefits to dom estic  
partners may be considered a na tura l 
extension of these policies.

DOMESTIC PARTNERSHIP COSTS

Privat®-S«cfor C o s t  E x p e r ie n c e
It is true  tha t  w h e n  d e p e n d e n ts  

a re  a d d e d  to  a h e a l th  p la n ,  c o s t s  
increase. But the percentage  increase, 
based on  the size of the benefits b u d ­
get, m ay  be very small. At S tanford  
University , for exam ple ,  the an n u a l  
cost of extending health coverage for
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do m es t ic  p a r tn e rs  was recently  esti­
m ated  at 5100,000. This was only 0.4 
p e rc e n t  or a 524 m illion  b u d g e t  for 
heaith  care.

S tanford  U nivers ity  began cover­
ing d o m e s t i c  p a r tn e r s  in F e b ru a ry
1993. W h e n  th e  u n i v e r s i t y  
a p p r o a c h e d  its th ree  H M O  carr ie rs  
with  che reques t for :his coverage, the 
c a r r i e r s '  i n i t i a l  r e s p o n s e  w a s  to  
in c rease  costs  by c h a rg in g  an  a d d i ­
tional a m o u n t  based  on the a ssu m ed  
a d d e d  risk of covering  dom estic  pa r t ­
n e r s .  T h e i r  i n t e n t i o n  w a s  to " r a te  
load" be tw een  O.o percent an d  1 pe r­
cent. S tanford  challenged  the earners ,  
a n d  u l t i m a t e l y  a l l  l o a d i n g  w a s  
d r o p p e d .  O n e  H M O , h o w e v e r ,  d id  
c h a r g e  a f la t  r a t e  fee o f  55 .000 to 
ex tend  benefits to dom estic  partners.

It is not necessarily  true, h o w ev­
er, th a t  co v e r in g  a d o m estic  p a r tn e r  
a d d s  m o r e  r i s k  ch an  c o v e r i n g  a 
sp o u se .  This m a y  be g o o d  new s for 
th o se  o rg a n iz a t io n s  th a t  a re  c o n s id ­
e red  offering dom estic  p a r tn e r  cover­
age . T h e re  a re  a t  least  tw o  rea so n s  
w h y  th is  is no t '  a s u r p r i s in g  resu lt .  
D om es tic  p a r tn e r s  a re  less likely to 
h a v e  c h i ld r e n  (a n d ,  the re fo re ,  h av e  
few er d e p e n d e n ts  to cover) and  they 
a re  likely to be younger ,  on  average, 
th an  the g ro u p  as  a whole.

M a n y  o r g a n iz a t io n s  fear  th a t  a 
d i s p r o p o r t i o n a t e  n u m b e r  of AIDS- 
re la ted  claim s will arise  from cover­
ing d o m e s t ic  p a r tn e rs .  H o w ev e r ,  of 
the  health  benefit plans exam ined  by 
th e  B u re a u  o f  N a t i o n a l  A f fa i r s  in  
1991, n o n e  h a v e  e x p e * i e n c e d  an  
.AIDS-related claim  filed by a d o m e s ­
tic p a r tn e r  of an em ployee . Sponsors

of th e se  s u rv e y e d  p la n s  c la im  chat 
the ir  in itia l co n c e rn s  r e g a rd in g  the 
high costs and  risks of such coverage 
were unfounded . O th e r  ind ep en d en t  
research has yielded the sam e  conclu­
sion.

W hile  A ID S-re la ted  c la im s m ay  
be inevitable for som e  of these plans, 
it is i m p o r t a n t  to n o te  t h a t  m a n y  
health  p lans  a l re a d y  p ro v id e  cover­
age  for  AIDS a n d  th a t  th e  a v e ra g e  
cost of t re a tm e n t  has  b een  becween 
550.000 and 570.000 tor the ind iv idu ­
a l ' s  l i f e t im e .  T h is  a m o u n t  is n o t  
insignificant, b u t  o th e r  illnesses can 
be m ore  expensive. For exam ple, tw o 
w eeks  in in tens ive  care  fo l low ing  a 
h e a r t  a t t a c k  c a n  c o s t  in e x c e s s  o f  
550,000. not includ ing  surgery , relat­
ed expenses, an d  fo llow -up care.

F u r th e r  e v id e n c e  o f  th e  cos t  of 
o th e r  c a ta s t r o p h ic  i l ln e s se s  can  be 
found. Research co n d u c ted  by Lotus 
D e v e lo p m e n t  C o rp o ra t io n  a n d  The 
Segal C o m p an y  as part  of the devel­
o p m e n t  of a do m es t ic  p a r tn e r  bene­
fits p ro g ram  tor Lotus ind ica ted  the 
following:

t. The cost of covering AIDS is less 
than  that ot o th e r  catas trophic  ill­
n e s s e s .  S o m e  a v e r a g e  c o s ts  o f  
care per  case are:

• Heart disease: 550,000 -
70.000

• Cancer: 530,000 -100.000

• P rem ature  birth: 570,000 
- 1,000,000

• AIDS: 550,000 - 70,000

2. There is no significant difference

in the cost ot co v e r in g  same-S' 
versus heterosexual partners.

3. The risk of f raud  is m inim al, 
add it ion  to financial risks inhe 
en t in the d o m estic  p a r tn e r  co 
tract (e.g., each d o m es tic  partm 
could  be held liable for the ot 
er 's  debts: it could  be u sed  in pa 
im onv  suits),  an  e m p io v e e  w r  
s ig n e d  a c o n t r a c t  f r a u d u le n t  
would  lose fus o r  her job. Both 
these are s trong  d e te rren ts .

The Segal C o m p a n y /  Lotus s tuc 
is s u p p o r t e d  by  th e  e x p e r ie n c e  
C o n s u m e r s  U n i t e d  I n s u r a n  
C o m p a n y ,  w h ic h  o f f e r s  d o m e s :  
p a r tne r  coverage in every  p rogram  
offers. It has d o n e  so for the past ni 
yea rs .  C o n s u m e rs  U n i te d  offers  . 
p rog ram s at the sam e cost w hether  
spouse  or a dom estic  p a r tn e r  is cc 
e red . The c o m p a n y 's  c la im s  expe: 
en c e  s h o w s  no d i f f e r e n c e  be tw e^  
c o v e r i n g  a s p o u s e  o r  a d o m e s :  
parm er.

T h e  Village Voice  (a  w e e k  
n e w s p a p e r  p u b l ish e d  in N e w  Yc 
City), w h ich  in t ro d u c e d  benefits  
d o m e s t i c  p a r tn e r s  in 1982, r e p o t  
t h a t  c o v e r in g  a d o m e s t i c  p a r tr ,  
costs the sam e as covering a marr. 
spouse. When the Voice s ta r ted  c o w  
m g dom esnc  partners, its health  pi_ 
w a s  s e l f - i n s u r e d ;  it h a s  sin  
sw itched  to an in su red  situation , 
carr ier . G ro u p  H eaith  Inc. (GHI)' 
N e w  York, covers dom estic  partnc

!. GHI is a not-ior-orom  nealth care service 
jrearuzation that provides both 
mdemmtv and managed care cove- 
aije to insured groups.
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or the Village Voice's covered em ploy ­
ees at the sam e rate as for any  other 
single em ployee .

in te rn a t io n a l  D ata  C ro u p ,  Levi 
S t ra u s s ,  a n d  S il icon  G ra p h ic s  a lso  
r e c e n t ly  b e g a n  o f f e r i n g  d o m e s t i c  
p a r tn e r  benefits .  Even th o u g h  their  
experience has been so m ew h at  limit­
ed, they h ave  rep o r ted  tha t they d o  
no t fo re se e  a n y  s ig n i f i c a n t  rise  in 
h ea ith  co s ts  f ro m  th e  b en e f i ts  th a t  
h a v e  b e e n  e x t e n d e d  to  d o m e s t i c  
panners .

Public  S e c to r  C o s t  E x p e r ie n c e
The C ity  o f  Berkeley, California, 

began p rov id ing  benefits to dom estic  
p a n n e r s  th ro u g h  its o w n  indem nity  
plan in 1985, the first city in the L'.S. 
to do  so. Because o f  a lack of statisti­
cal data, Kaiser P e rm an en te  and  the 
HEALS H M O  p lan s  o ffe red  to c ity  
em piovees de layed  dom estic  par tner  
coverage until 1987, a n d  ex tended  it 
only w h en  an  ad d i t io n a l  1.5 percent 
"rate loading" was a d d e d  to the nor­
mal p re m iu m s .  T h is  su rc h a rg e  w as 
d isc o n t in u e d  in 1989, a f te r  the C ity  
was able to d e m o n s t ra te  four years of 
do m es t ic  p a r tn e r  co v e rag e  w i th o u t  
any  c la im s  for  AIDS o r  o th e r  ca ta ­
strophic illness. Since the City 's rates 
have not been adverse ly  affected, the 
cost to the City is limited to the pre­
m ium  costs associated  with the ad d i­
tional d e p e n d e n ts .  This a m o u n ts  to
5125.000 p e r  year.

The C ity  of  Seattle, W ashington, 
has included the dom estic  p a n n e rs  of 
C ity  e m p lo y e e s  as  e l ig ib le  d e p e n ­
dents in the City 's  medical and  d e n ­
tal pians since 1990. According to the

Wall S treet fournal ( D e c e m b e r  
2 9 ,1 9 9 2 ) .  th e  c o s t  fo r  i n s u r i n g  
e m p lo y e e s '  u n m a r r i e d  p a r tn e r s  is 
less expensive than  covenng  em ploy­
e e s '  s p o u s e s .  In 1991, th e  G r o u p  
H e a l th  C o o p e ra t iv e  H M O  a d d e d  a
5.0 percen t su rcharge  to the m onth ly  
p rem iu m  for dom estic  par tner  cover­
age; the Pacific Health  H M O  a d d e d  a 
4.2 p e r c e n t  s u r c h a r g e ,  a n d  
W ash ing ton  Dental a d d e d  a 1.2 per­
cent surcharge. As of January  1,1992, 
bo th  H M O s and  W ashington  Dental 
Serv ice  d r o p p e d  the su rch a rg e  a n d  
based  p rem iu m s solely on  the n u m ­
b e r  o f  e n r o l l e e s .  T h e  S a n ta  C r u z  
M e t r o p o l i t a n  T r a n s i t  D is tr ic t  a n d  
S a n t a  C r u z  C o u n t y ,  C a l i f o r n i a ,  
ex tended  medical benefits to d o m es­
tic par tners  in 1987 and  1990, respec­
t iv e ly .  Both p la n s  a re  s e l f - in s u re d  
an d  to da te  have reported  no un u su a l  
claims expf ience.

LIKELY ENROLLMENT O F  

D OMESTIC PARTNERS

The second co m p o n en t  of the cost—  
h o w  m a n y  d o m e s t i c  p a r tn e r s  w il l  
e n ro l l—d e p e n d s  on  the  size of the  
g ro u p ,  eligibility criteria, and  the cost 
to  th e  e m p lo y e e .  F o r  g r o u p s  t h a t  
h ave  p u t  this coverage  in place, the 
enro llm ent had varied  from less than 
1 percent of the em ployee  population 
to  9 p e r c e n t .  P la n  s p o n s o r s  t h a t  
inc lude  both opposite-sex and same- 
sex coup ies  have been a t  the h igher  
end  of this range. Experience show s 
that w hen sponsors  offer health cov­
e ra g e  to b o th  g ro u p s ,  opposite -sex  
coupies  are more likely to enroll (see 
Exhibits I and  2).

Experience also show s tha t m an v  
e m p lo y e e s  w ith  d o m e s t ic  p a r tn e r s  
h a v e  n o t  e n r o l l e d  th e m  in t h e i r  
em ployers ' heaith plans. Most p ro b a ­
b ly  th is  is b e c a u se  m a n y  d o m e s t i c  
partners  a lready  have coverage else­
w here  and  because the cost of cover­
age  is taxable to em ployees. Several 
IRS Private Letter Rulings have s ta t­
ed tha t  an a m o u n t  equa l  to the  fair 
m arket value of the cost of p rov id ing  
coverage to a dom estic  pa r tn e r  m ust 
be  i m p u t e d ,  t h a t  is, a d d e d  to  a n  
e m p lo y e e 's  w a g e s  for  p u r p o s e s  of 
w ithho ld ing  a n d  payroll taxes.

P riva te  S e c to r  Enrollm ent 
E x p e r ie n c e

For private  sector em ployer* that 
h av e  e x te n d e d  benefits  to J o m e ^ t ic  
partners, the nu m b ers  enrolled have 
b e e n  s m a l l .  In J u n e .  1993, L e v i  
S trauss  rep o r ted  tha t  0.3 p e rc e n t  of 
eligible em ployees (200 out o f  25 000) 
enro lled  a d o m es tic  p a r tn e r  in the ir  
p lan .  As o f  J u n e  1993. M o n te f io r e  
M edica l  C e n te r  in the  B ro n x ,  N e w  
York, says th a t  only 0.29 percent- o r  
their em ployees (20 ot 7,000) enro lled  
in  d o m e s t i c  p a r t n e r  C o v e ra g e .  
(M ontefiore  lim its  the ir  c o v e rag e  to 
sam e-sex  p a r tn e rs . )  L o tu s ’s e x p e r i ­
ence has been  consis ten t  w>th these 
figures. As of January  1995 19 (<M5 
p e r c e n t )  o f  i ts  3 ,1 0 0  e m p l o y e e s  
signed u p  for dom estic  p a r tn e r  b en e­
fits, which are  available only to same- 
sex couples.

The Village Voice is i t  tHe-nigh- 
end of the range, with 9.4 p e rcen t  o f  
em ployees enrolled in dom estic  p a r t ­
ner coverage. As of January 1993  the.



fL 'M ME S l « 4 M A N A G I N G  E M P L O ' i EE H E A L T H  BENErtT?

' T o t a l  C o m p e n s a t i o n "  P l a n  D e s i g n

EXHIBIT 1.
i 1

E nrollm ent S ta tis tics  b y  T ype  of D o m e s t ic  P a r tn e rs  a n d  N u m b e r  of 
D o m e s t ic  P a r tn e r s  Enrolled

Sam e
Se

C oo.
Sex

Total N um cer 
o f Employees Year

■ Aw are Secror Emclovers
1 Lorus 14 * N/A 3.100 1/93
‘ Monreriore Meciccl Center 20 ' N/A 7.000 6/93
| village voice 3 11 135 1/93

Levi Strcuss 30 120 25.C00 6/93

P jd ic  Secror Emcicvers
} Berkeley. CA 20 ICS 1.475 4/03
| /Vest Hoilvwooa. CA 10 5 130 7/93
| Santo Cruz. CA 3 650 5/93
! Sen frcncisco. CA • • 20.842 1/921
j Seattle. WA 143 233 3.000 7/93

* AvaiiCLiie enry io sarr.e-iex ocrmers.
■* San w an csco  c ia  nar .-eieGse a c ta  cn  nu.noef ot scme-<ex c n a  cccosira-sex ocrm en  enrolled.
ihey reocrred  a  rorci of '■ 77 aeo en cen rs  ( in au a n g  cnuaren) enrolled cs of > /*?2.
t Most recenr c a t a  cvcuaoie.
Source: the S e g a  Com ocnv

EXHIBIT 2.

E nro llm en t S ta t is t ics  b y  Type of D o m e s t ic  P a r tn e rs  a n d  P e r c e n t a g e  
of Total Eligible E m p lo y e e s  Enrolled

- Sam e
Sex

Coo.
Sex Toral Year

i Private Sector Emclovers
j Lotus 0,45* N/A 0.45 1/93

Monreriore Medical Center 0.29* N/A 0.29 6/93
Village Voice 3,30 6.10 9.40 1/93
APA 0.33 0.33 0.66
Levi Strauss 0.32 0.48 0.30 6/93

Public Secror Emclovers
1 Berkeley. CA 1.40 7 10 3.50 4/93

'/Vest Hollywood, CA 5.60 3.30 3.90 7/93
Santa Cruz. CA 0.31 2.76 3.10 5/93
San Francisco. CA

j Seattle. WA 2.30 4.70 7 10 6/92 T

i * Avciiaoia oniv ’o scme-sex ocrm ed.
* Most recen t a a ta  cvaiicoie.
Source: rhe ie g a i Com oanv

   |

Voice repo rted  that of 185 em plovees 
17 couples were  enrolled, six of them 
same-sex a n d  11 opposite  sex,

PUBLIC SECTOR ENROLLMENT 
EXPERIENCE
Public-sector em ployers  have  gener 
a lly  e x p e r ie n c ed  h ig h e r  en ro l lm en -  
than priva te  sector employers, (n the 
C i ty  o f  S e a t t l e ,  as  o f  J u ly  1993 
approx im ate ly  5.9 percent of empiov 
ees (476 of 3,000) eligible for benefit: 
had enrolled as dom estic  partners ir 
the city 's health plan. Of the employ­
ees registered, approx im ate ly  70 per 
cent (333) w ere  opposite-sex partner, 
w h i le  30 p e r c e n t  1143) r e g i s t e r  
same-sex partners.

A s o f  A p r i l  1993, t h e  C i ty  c  
B e rk e le y ,  C a l i f o r n i a ,  h a d  1,47 
e m p l o y e e s ,  o f  w h o m  125 ha., 
en ro l led  tor  do m es t ic  p a r tn e r  bene 
fits. O f  these ,  20 H .3  p e rc e n t  of a. 
em ployees)  have  sam e-sex pa r tne r .  
while 105 (7.1 percent of all * m p im  
e es )  h a v e  o p p o s i t e - s e x  p a r t n e r s  
S ix t e e n  (8.9  p e r c e n t )  o f  :he  18 
e m p l o y e e s  o f  th e  C i ty  o f  W es 
H o l l y w o o d ,  C a l i f o r n i a ,  e n r o l l e  
d o m e s t i c  p a r tn e r s  as of Ju ly  1997 
Six w e re  o p p o s i te - s e x  c o u p le s ;  te 
were same-sex.

As of M ay 1993. of 650 e m p lo ’ 
ees of Santa C ru2 , California, 20 ha 
signed u p  for dom estic  p a r tne r  bene 
fits. Tw o are same-sex coup les  <0.3 
percent); 18 are  opposite-sex couple: 
The City  of San Francisco, Caliromi. 
i n d ic a te d  th a t  3,701, o r  12 perce-- 
o f  t h e  C i t y ' s  m o r e  t h a n  3 0 .0i 
em p lo y ees ,  have  d o m estic  partner 
H o w ev e r ,  on ly  161 p a r tn e rs  and  
d e p e n d e n t  c h i l d r e n  h a d  a c tu a l
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signed up  tor benefits as of January  1, 
19°2, an d  m ore  recent da ta  have not 
been released.

CONCLUSION

M o s t  o r g a n i z a t i o n s  t h a t  a l r e a d y  
cover dom estic  pa r tne rs  are confident 
tha t the  risk of  incu rr in g  ad d i t iona l  
c a t a s t r o p h i c  c o s t  is m in im a l .  T h e

n u m b e r  of e m p lo y ees  w h o  ac tu a l ly  
en ro l l  a d o m e s t i c  p a r t n e r  r e m a in s  
sm a ll  in m o s t  cases .  S o m e  a l r e a d y  
h a v e  c o v e r a g e  t h r o u g h  th e i r  o w n  
e m p lo y e r ,  a n d  th e  a f te r- tax  cos t  o f  
the benefit tends  to keep enro llm en t 
dow n.

Em ployers  w h o  are  con s id e r in g  
the addition of dom estic  pc r ine r  ben­

efits sh o u ld  carefully  exam ine po ten­
tial cost increases, within the context 
of actual expense, ra ther than  instinct 
o r  g u e s s .  T h e y  s h o u l d ,  i n s t e a d ,  
u n d e r s t a n d  th a t  e x t e n d i n g  h e a l th  
benefit coverage  to dom estic  partners  
of em p loyees  is an im p o r tan t  h u m an  
resources decis ion that requires  sen­
sitivity and  careful planning.
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Domestic Partner Benefits 

Are Catching O n . . .Slowly
E m p l o y e r s '  e x p e r i e n c e s  s h o w  p r o v i d i n g  b e n e f i t s  

f o r  d o m e s t i c  p a r t n e r s  c o s t s  n o  m o r e  t h a n  d o i n g  s o  

f o r  h e t e r o s e x u a l  m a r r i e d  c o u p l e s .

By Aurora Mackey This material may be protected by 
copyright Law (Title 17 U.S. Code)

A g row ing num ber or p r i­
vate and pub lic  compa­
n ies n a t io n w id e  have 
begun o ffe r in g  m ed ica l 
and o the r benefits :o the 

unm arried  ‘dom estic parcners" o f  
employees. Employers are extend­
ing  these bene fits  to  respond to  
em p loyees ' needs and p rec lude  
potentia l d iscrim ina tion charges.

W h y  Ex t e n d  B e n e f it s ?
The number o f households w ith  

couples liv ing  together outside o f 
marriage is rising, according to a 
1991 survey on domestic partners 
by H ew itt Associates, benefits con­
su ltan ts in  L in co ln sh ire , 111. The 
U.S. Census Bureau estimates tha t 
a .2 m illio n  households o r 4.6% o f 
the 91 m illio n  households in the 
U n ite d  S ta tes , are made up o f  
u n m a rr ie d  coup les . A lm o s t 2 .6  
m il l io n  o f  these househo lds are 
made up o f gay and lesbian cou­
ples. Th is means tha t 8.4 m illio n  
adults have a domestic partnership, 
according to  H ew itt.

Aurora Macxey is a freelance writer oased in Los Angeles.

Som e e m p lo y e rs , e s p e c ia lly  
those tha t have nond iscrim ination 
clauses tha t include sexual orienta­
tion , say o ffe ring domestic partner 
benefits is an issue o f  parity.

“ O u r pos ition  was co make ou r 
benefits equ itab le ,” says B ill Kee­
gan, spokesperson fo r Apple Com ­
p u te r Inc., w h ich  made same-sex 
Homestic partner benefits available 
to its 12,500 employees worldw ide 
last year. “W e do n 't want to define 
w ha t a fam ily  is.”

O th e rs  say th e y  take p r id e  in  
o f fe r in g  the  bes t bene fits , 3nd 
c o n s id e r o f fe r in g  b e n e fits  to  
domestic parcners as another way 
to a ttract or reta in employees.

"A  lo t o f companies also simply 
w an t to be responsive to em ploy­
ees' needs,” says Loralie Van Sluys, 
a H e w it t researcher. "My compa­
ny, fo r ins tance , began o ffe r in g  
domestic partner benefits this year 
afcer employees asked for i t . ”

Since 1991 Van Sluys has been 
tra ck in g  w h ich  companies o f fe r 
domestic partner benefits. She says 
che m a jo rity  o f  companies that do 
so tend ro be in high-tech or cre­
ative industries, such is computers

or enterta inment.
Bu t o the r companies are in te r­

e s ted  as w e il.  G a ry  C o rm ie r , 
senior human resource manager at 
Locus Development Corp., a com ­
pu te r software com pany in Cam ­
bridge, Mass., w h ich  began o ffe r­
ing w ha t i t  calls "spousal equiva­
le n t ” be ne fits  in  1991, says h is 
company receives between 50 and 
75 calls each m onth from  business­
es across the country tha t are con­
sidering offering the benefits.

C u rren tly , more than 70 m a jor 
companies o ffe r domestic pa rtner 
benefits fo r gay partners, inc lud ing 
L o tu s , S il ic o n e  G ra p h ic s  In c ., 
M C A  Inc., M icroso ft Inc., V iacom 
Inc., Apo ie C om pute r, and H BO  
Inc.

The m ajority o f  companies o ffe r­
ing domestic partner benefits do so 
solely to partners o f gay and les­
bian couples, savs Van Sluys. H ow ­
ever, some companies, such as Ben 
4  Jerry s Homemade Inc. and Levi 
Strauss, have extended health care 
benefits to unmarried heterosexual 
couples.

rew  companies c ite  legal pres­
sures as a m otiva tor. Instead, Van

v lS n o M  PP
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Sluvs says, geographic loca tion  is 
m o re  l ik e ly  co be an in flu e n ce , 
e spec ia lly  w here laws e x p lic i t ly  
p ro h ib it  em p loym en t d isc rim in a ­
tion  on the basis o f sexual orien ta­
tion . G row th  o f  domestic partner 
benefits has been strongest in Cali­
fo rn ia and the East Coast, she says. 
C u rre n tly , Van Sluys says, e igh t 
states have enacted laws tha t p ro­
h ib it  em p loym en t d isc rim in a tio n  
on the basis o f sexual orien ta tion , 
and 70 c itie s  and councies have 
passed leg islation p ro h ib it in g  dis­
c rim ina tion . Also, several m un ic i­
pa litie s  have approved in itia tive s  
tha t a llow  unmarried heterosexual 
o r homosexual couples co register 
as domestic parcners. They include 
M inneapolis; San Francisco; Ithaca, 
N .Y .; and Madison, Wis.

Late last year, Mew York became 
one o f  che latest states to open up 
the way fo r offering domestic part­
ner benefits when che Department 
o f Insurance lifted  its 54-year pro­
h ib it io n  against p ro v id in g  health 
insu rance  to  dom es tic  pa rtne rs . 
C a lifo rn ia  amended its insurance 
code co p ro h ib it such d isc rim ina ­
tion  in 1991, and Hawa ii, Massa­
chusetts . and W isconsin a ll have 
since enacted sim ilar legislation.

B u t som e tim e s  che law  is n 't  
always the catalyst. In 1991, Mon- 
ce fio re  M ed ica l C e n te r in  Mew 
Y o rk  became the largest p r iva te  
employer in the country co provide 
hea lth benefits co che partners o f 
gay and lesbian employees, a fte r 
th e  h o s p ita l's  s ta f f  ca lked w ith  
m em bers o f  the  A m e rica n  C iv i l 
L iberties Union s Gay Rights Pro­
ject.

Based on statistics fo r the popu­
la t io n  in  genera l, h o s p ita l s ta ff 
le a rn e d  cha t as m any as 900  
employees— or 10% o f che hospi­
ta l’ s workforce— cou ld be e lig ib le 
fo r the benefit.

“ R e s e a r c h  
s h o w s  t h a t

T o w ar d  parity
A lth o u g h  th e re  are no laws 

d ire c t ly  re q u ir in g  em p loye rs  co 
make che exact benefits available 
co d o m e s tic  p a rtn e rs  th a t  the  
spouses o f employees receive. Van 
Sluys says che companies tha t do 
p ro v ide  dom es tic  p a rtn e r bene­
fits— about 50 Fortune 500 compa­
nies so far— do so w ith  the in ten­
tion  o f p rov id ing che same cover­
age. V ia com , an e n te r ta in m e n t 
company in Mew York w ith  5,000 
employees, began o ffering domes­
tic  pa rtne r bene fits  to  same-sex

couples last year. H ea lth coverage 
is identical to tha t offered co mar­
r ie d  em p loyees , and is o f fe re d  
under che company's se lf-insured 
indemnity plan.

Does o ffe ring  domestic pa rtne r 
benefits make sense fo r companies 
financially? W h ile  many companies 
are re luc tan t co reveal th e ir cost- 
bene fit analysis, some crend data 
in d ic a te  th a t i t  is n ’ t any m o re  
expensive chan offering benefits co 
married couples.

"The company decided i t  made 
good financial sense; we w ou ld n 't 
have offered it  i f  i t  had been exor­
b ita n tly  expensive," says A pp le 's  
Keegan, who declined co reveal che 
num be r o f  employees w ho have 
registered fo r che benefits o r che 
types o f  c la im s  cha t have been 
filed.

Bryan Simmons, a spokesperson 
fo r Lotus, w ou ld  say that, as o f  last 
month, about 20 o f che company's 
3 ,300 U.S. employees had regis­
tered for che benefits. The compa­
ny's c la im s experience , he says, 
"has been what we expected from  
research— chat com m itted  gay and 
lesbian couples were at no greater 
r is k  fo r c a ta s tro ph ic  illn e ss ." (n 
fact, at Levi Strauss, the cost per 
covered life  fo r the group covered 
by dom estic -pa rtne r benefits was 
significantly lower than chat o f he t­
erosexual couples.Low Mew En r ollm en t

Even when companies do o ffe r 
the benefit, a small percentage o f 
employees actua lly sign on. Stan­
ford University calculated chat less 
than 1% o f its  employees w ou ld  
a p p ly  fo r  che b e n e fits , w h ic h  
appears to have matched che expe­
rience o f several o the r companies 
and municipalities.

Accord ing to a 1993 re po rt by 
the Segal Company, an employee
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bene fits  com pany in  New  York, 
che percentage o f employees who 
register for domestic panner bene­
fits tends to be less than 5% o f the 
company's workfo rce , although i t  
isn't unusual for it  to be below 2%.

When che c itv  o f Seattle in s titu t­
ed hea lth  coverage fo r bo th  eav 
and lesbian and unmarr.ed hetero­
sexual couples in 1990, fo r exam­
ple. it  predicted an estimated 300 
workers w ou ld  sign up and allocat­
ed S 430 .000  fo r the  benefic. A  
year, la te r, few e r chan 200 had 
asked fo r the benefit.

in
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m
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C o s t  Is  a  C o n c e r n

O f maior concern to many com­
panies, o f  course, is the cost o f  
insurance. Some also fear exposing 
themselves to che exorb itan t costs 
o f covering A ID S  v ic tim s— which 
aiso is one reason some insurers 
have re fused to cove r dom estic  
panners.

So far. however, companies such 
as L o tu s  and A p p le  C o m p u te r 
report such fears are unfounded.

'That's de fin ite ly  a bias that peo­
ple in general tend co have— chat 
A ID S  cases cou ld drive costs up," 
says Corm ier. 'B u t we haven't seen 
ic. In fact, we have no t seen any 
negative financial impact."

D a le  G ran t, v ice  ch a ir o f  che 
Segal Co., savs there cu rre i.tiy  is 
no evidence that coverage o f same 
sex pa rtne rs  is any m ore cos tly  
than for the popu'auon at iarge.

'Y o u  ty p ic a l ly  have few e r 
dependents and no maternity costs, 
w h ich  can involve a lo t o f cost i f  
you have h ig h -ris k  pregnancies," 
G rant says.

A n o th e r fa c to r is e n ro llm en t. 
N o t ail elig ible emoiovees sign up 
fo r the  bene fits , e ith e r because 
th e ir partners nreaav have insur­
ance through another ;ob, ar they 
odc .not to make the ir sexual oref-
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R e c e n t l y ,  
w h e n  A p p l e
c o n s i d e r e d

erence o r liv in g  s itu a tio n  known. 
Gay rights advocates have estimat­
ed th a t o n ly  one  h o m o se xu a l 
employee in 10 reveals his o r her 
sexua l p re fe re n ce  in  the  w o rk ­
place.

Nevertheless, many insurers w il l ­
ing  to  c o ve r d o m e s tic  pa rtn e rs  
m o ved  c a u t io u s ly .  C o n ce rn e d  
a bou t th e  la ck  o f  u n d e rw r it in g  
experience and the lack o f contro l 
over the risk  poo l, many in it ia lly  
levied a surcharge to cover expect­
ed additiona l claims, according to  a 
th e  H e w i t t  re p o r t  on  d o m e s tic  
partner benefits. O n iy  after several 
years experience had failed to ju s ti­
fy  it ,  G ran ts  says, was the  s u r­
charge dropped.

W h o  P a y s ?
Some employers tha t have been 

p a rt ic u la r ly  concerned abou t the 
cost o f extend ing domestic partner 
benefits have asked employees to 
pay th e  e n t ire  cos t o f  co ve rin g  
th e ir dom estic  partners. In o the r 
cases, w hen hea lth  care bene fits  
are o ffe red  under a flex ib le  bene­
fits plan— those in w h ich  em ploy­
ees pay a ll o r pa rt o f  the cost o f 
dependent coverage— the coverage 
fo r domestic partners is included.

The Seattle Symphony recently 
announced it  w ou ld  extend health 
care benefits to same- and oppo­
site-sex domestic partners, basing 
its plan on tha t o ffered by the c ity  
o f  Seattle . The orchestra 's tra d i­
tional indem n ity  plan was replaced 
w ith  a PPO offered by the Trave l­
ers C os ,, H a r t fo rd ,  C onn . The  
orchestra 's  a r tis tic  a dm in is tra to r 
says that, under the PPO plan, in- 
ne tw ork services w ill be covered at 
90% and o u t-o f-n e tw o rk  services 
a t 30% . M ana gem en t also w i l l  
cover 100% o f the health care pre­
m iums, as we ll as any increase in 
the plan's base prem iums up to a

lim it  o f  15%.
A t  L o tu s , C o rm ie r  says the  

employee has to pay fo r the cover­
age w ith  after-tax money, wh ich is 
abou t S I , 350  a year. T he  main 
reason, he says, "is because the IRS 
doesn 't recognize dom estic  p a rt­
ners. I f  a married employee want­
ed to cover his spouse, fo r exam­
p le , he c o u ld  pay w ith  p re - ta x  
money."

In 1991, Lotus reported ly spenc

abou t 530 ,000  in  annua l p rem i­
ums to insure 12 "spousal equiva­
le n ts ."  N one  o f  th a t  was ta x  
d e d u c t ib le  because o f  the  IRS' 
stance on unm a rrie d  partners, (n 
private le tte r ru lin g  90340^8, the 
IRS said tha t an em ployer s con tri­
b u tio n  to the insurance coverage 
o f an employee's domestic partner 
is n o t e x c lu d a b le  fro m  che 
employee's gross income.

According to che IRS, employers 
m u s t re p o r t  in c o m e  in  che 
employees' W -2  fo rm s, based on 
che fa ir -m a rk e c  v a lu e  o f  th e ir  
domestic partner benefits, even i f  
the benefits aren 't used.

A nd  w h ile  i t  is n 't  re qu ired  by 
law, G ran t o f che Segal Co. says 
most em p loye rs th a t ex tend  the 
bene fits  co em p loyees ’ dom estic  
partners also make C O BR A  bene­
fits available.

Bu t w h ile  the ta x  im p lica tio ns  
for employees are seemingly dear, 
there is greater uncerta in ty regard­
in g  che cax r a m if ic a t io n s  fo r  
employers. I f  a com pany 's group 
heaith coverage is funded chrougn 
a vo lun ta ry  em ployee benefic ia ry 
asso c ia tio n , fo r  e xa m p le , th en  
offering coverage to domestic pa rt­
ners cou ld  cause the em ployer to 
lose its tax deduc tio n  under tha t 
code.

C o m m u n i t y  P r e s s u r e s

.Aside from  employers' concerns 
about covering the costs o f A IDS, 
some employers w o rry  about che 
negative e ffec t thac o ffe r ing  such 
cove rage  to  gay and le sb ian  
em p loyees c o u ld  have in cne ir 
com m un ities , o r w ith  customers 
and stockholders. T ha t fear is noc 
unfounded, especia lly in view  o f 
the recent fu ro r thac erupted when 
App le 's  dom estic  pa rtne r po iicv  
became kn o w n  in  con se rva tive  
W illiam son County, Texas.

7 6  Bisi.ness A H earn  ♦  April 1994



•r

X
i-

n
.e

ie

rs

'T h e  c o m m u n ity  e s s e n t ia lly  
thought i t  was not in keeping wich 
the moral ciimace th e re ,' says Kee­
gan.

'B u t we said we are com m itted  
to  th is , th a t we are progressive, 
and thac we are in a com pe titive  
ind us try  and need co remain so, ' 
Keegan says. Eventually, che coun­
ty  backed down.

But o the r companies report l i t ­
tle or no backlash. O f several hun­
dred letters received by Lotus, for 
example. 80% have been positive. 
W i th in  th e  com pan ie s , che 
response also has tended to tie pos­
itive .

' [ ’ ve heard peopie say that they 
do n 't understand what i l l  the fuss 
is about,'' says one Apple employ­
ee who asked ncc to be identified . 
'W e  re p a r t o f  an o rg a n iz a tio n  
doing the rig h t thing, anu I'm  glad 
co be a p a r t o f  a com pany  lik e  
cha t. I t 's  cove rage  fo r  h um an  
beings. ’

Simmons o f Locus adds that a tt i­
tudes have changed dram atica lly in 
the iast three years, and that com ­
panies in s titu tin g  domestic partner 
benefits today would like iy  have a 
m u ch  eas ie r t im e  o f  i t .  ‘T h re e  
years ago. insurers w-ere nervous. 
The re  were a lo t o f  assumptions 
made about w ha t the costs would 
be. Tha t's now been demystified."D efinitions

Issues employers need to address 
are c ra fting  a workable de fin ition  
o f  w h a t c o n s titu te s  a dom es tic  
parcners; assessing wha t the addi­
t io n a l cos t o f  aw ard ing bene fits  
w il l be, and how those costs w ill 
be shared between em ployer and 
em ployee; de te rm in ing  w ha t the 
tax trea tm en t w ou id  be ror bene­
fits provided to domestic panners: 
and s tay ing  abreast o f  emerging 
legislative, regulatory, and jud ic ia l
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iruciacives chat could influence che 
prog-ams. (See "Facing Dom estic 
P a rtne r Issues," Feb rua ry .) S im ­
mons says em ployees who app ly  
fo r dom estic  pa rtner benefits are 
genera lly he id  co "a much h igher 
e l ig ib i l i ty  standard” chan marned 
employees. Often, they ire  required 
co sign an affidavit o f "spousal equiv­
alency," o r asked co document chat 
they are financ ia lly  codependent. 
They are required co reside together 
du ring che period o f coverage, and 
co prove chat they have been living 
together fo r a period o f time— usual­
ly  s ix  m o n th s  to  a yea r. Some 
employers require employees co sign 
an a ffidav it promising to reimburse 
che employer for the cost o f provid­
ing benefits i f  the ir domestic partner 
is not "legitimate." And, i f  the cou­
ple breaks up, S immons says, che

employee is noc allowed co add a 
new person co che po licy fo r one 
year.

M eanw h ile , th e re 's  a g row ing  
cadre o f employees at maior com ­
panies, inc lud ing A T & T . American 
Express Co.. RJR Nabisco H o ld ­
ings, N Y N E X , and The W a it D is­
ney Co., among others and pres­
suring cheir employers co instituce 
domestic panner benefits.

“ N o  one is p re d ic t in g  chat 
domestic partner benefits ever w ill 
be big or w idespread. There clear­
ly  w i l l  be some com pan ies chat 
w il l s it on che fence and do noch- 
ing," says Van Sluys.

H o w e ve r , she adds. "A s  che 
w ork fo rce  con tinues co d ivers ify , 
this nay be someching chat a lo t o f 
com pan ie s  re a liz e  chev s im p ly  
need to d o . ' Cl

R e a d  it a u  O r  Iiist Ca l l
It's up to you.

You can drown your days in a delug* o f magazines, newsletters, 
research reports and conference proceedings.

Or you can grab your phone and save your productivity.
As a foundation member, your phone becomes your on-call 

expressway to the forefront o f employee benefit changes. No 
matter what the benefit top ic  we're ready to help at no extra 
charge, We'll do the research, find the right information 
and send it to you right away.

Join today, fo r  more information, contact the 
Membership Department, (414 ) 786-6710, e x t  224.

j o
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D o m e s t i c  p a r t n e r  b e n e f i t s  p o s e  

n e w  c h a l l e n g e s  f o r  e m p l o y e r s

/

3y Andrew 0. Sherman and John J. Fadel
'he Segal Co.

E m p l o y e r s  t h a t  want to at­
tract and retain highly productive 
employees must address the ben­

efits needs of an increasingly diverse 
work force. While most employers have 
benefits designed for traditional families, 
and more attention is being paid to work­
ing parents, som e employers are begin­
ning to offer benefits for nontraditional 
families. Some employers, in particular 
those w ith  y o u n g  and  d iverse  work 
forces, have extended benefits to domes­
tic partners — same-sax or unmanned op­
posite-sex couples.

The U.S. Census Bureau estimates that 
unmarried couples

E M E R G IN G  IS S U E  
A N A L Y S IS

plovm ent po lices and recognize a diverse 
work force.

are looking for fairness and equity. In 
some companies, gay and lesbian em ­
ployee groups have requested such ben­
efits.

Other employers have decided not to 
offer domestic partner benefits for vari­
ous reasons, including the fear of cost in­
creases or of a backlash for what may be 
c o n s id e re d  " c o n d o n in g  c e r ta in  life­
styles," the lack of £ata  indicating a need 
for such benefits o r a conservative corpo­
rate culture.

r e p r e s e n t e d  4.2 
million households 
in 1993. Of these, 
i .6 million house­
holds w ere  c o m ­
posed of same-sexr
couples.

The n um ber  of 
o rg a n iz a t io n s  of­
fe r in g  d o m e s t i c  
p a r tn e r  b e n e f i t s  
has increased tre-

Employers that offer domestic partner 
benefits say they have found that the 
programs do not cause a dramatic rise in 
costs, and are no more difficult to design 
and administer than existing benefits 
programs.

Cost a n d  Enrollment Considerations 
The cost of providing heaith coverage 

to dom estic  partners concerns most em­
ployers, because adding dependents in­
c rea se s  p lan  costs. Som e em p lo y e rs  
expect a surge in claims for catastrophic 
illnesses.

Although long-term studies are not vet 
available because domestic partner ben­
efits are so new, experience indicates that 
there is no sudden increase in claims, 
such as for AlDS-reiated illnesses. A 1991 
Bureau of National Affairs survey, the 
most recent conducted on the subiect. 
showed that none of the surveyed em­

p lo y e rs  th a t  o t ­
te re d  d o m e s t ic
p a r tn e r  coverage  
e x p e r ie n c e d  an 
A I D S - r e l a t e d  
claim filed by an 
e m p lo y e e 's  d o ­
mestic, partner.

When the City 
o f  Berkeley, Calif., 
f i r s t  o t te re d  d o ­
m estic .  p a r tn e r

mendously in recent years. During the 
past year, Microsoft Corp., Apple Com­
puter Inc., Home Box Office, Viacom and 
New York City added  domestic partner 
benefi ts .  U n iv e rs i t ie s  su c h  as Yale, 
Stanford, Harvard and the University of 
Pennsylvania also offer benetits. For the 
most part, such benetits are confined to 
entertainment and high-technology com­
panies, as well as academic institutions 
and municipal governments.

Mixed Corporate Reactions 
The issue is not w ithout controversy. 
Employers that offer domestic partner 

coverage say 
these benefits 
h e ip  a t t rac t  
and retain em ­
ployees w ho

Last November, Apple faced a show ­
d o w n  w i th  g o v e r n m e n t  off ic ia ls  in 
Williamson C ounty , Texas, w here  the 
com pany was planning an S80-mi]lion 
complex. In a highly publicized confron­
tation, some elected officials denounced 
Apple's policy of offering domestic part­
ner benetits as contrary to community 
values, and they pressured the company 
by threatening to vote against tax breaks. 
A pp le  s tood  its g round ,  an d  the tax 
breaks were approved.

Employers that offer domestic partner 
benefits say they have found that the pro­
gram s do  not cause a dramatic rise in 
costs, and are no more difficult to design 
and administer than existing benetits u ro­
grams. Furthermore, those offering such 
programs note that they allow employers 
to dem onstra te  nondiscriminatory em-

benetits in 1985, its HMO imoosed a
percent loading fee to p ro tec t itself rrom 
potential catastrophic  costs. The HMO 
d ropped  the surcharge after ’he c r y  dem ­
onstrated four years of domestic partner 
coverage without any J j i m s  Kir AID5 or 
o ther catastrophic  illness.

AlDS-reiated claims average 5119.000. 
acco rd in g  to the mosc recent federal 
"AIDS C ost  and  l i h l i z a d o n '  >urvev 
Other medical problems can be more ex­
pensive. A premacure birth, for example, 
can cost as much as $J miiliun. Some 
groups, including the.£<ty of Seattle and 
HBO Inc., claim th a t  covering domestic 
partners is less expensive tftqn a
spouse. Lotus D evelopm ent Corp. and 
Levi Strauss Co confirm -tfiatdomestii. 
p a n n e r  coverage costs tNi same or 'e—

on  nex t page
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than covenng a spouse or other depen­
dent.

Many insurance earners still consider 
coverage tor domestic partners nsky and 
may increase rates. Stanford University, 
wnich began covering domestic partners 
m February 1993, met some resistance 
from its three insurance carriers. The ear­
ners charged a prem ium  based on the 
assumed added  risk of covering domestic 
partners. Their intention was to "rate 
load" between 0.6 percent and 1 percent. 
Stanford challenged the earners and ulti­
mately all loading was dropped. One ear­
ner. however, ad d ed  a 55,000 surcharge 
to the university 's  prem ium  to extend 
benefits to domestic partners.

Experience show s that participation in 
domestic pa r tne r  benefits programs is 
quite low. Domestic partners are likely to 
w ork  a n d  a l r e a d y  rece ive  coverage  
through their ow n employer, and an em­
ployee usually is faced with additional 
income tax on the value or the benefit 
uni ess the domestic partner meets a spe­
cific Internal Revenue Code definition of 
'dependent." For example, only about 1 

percent of Levi Strauss' employees have 
elected domestic partner coverage (both 
same- and opposite-sex couples) since the 
benefit was first offered in 1992. Similarly, 
at the University of Iowa, only 16 (0.11 
percent) of 14.000 total eligible employees 
enrolled in the domestic partner benefit 
program (same-sex couples only). In the 
City of Seattle, 476 (5.9 percent) of 8,000 
eligible employees enrolled (same- and 
opposite-sex couples).

Many employees consider their com­
panies' offering of the benefit a "safety 
net" and goodwill gesture, even though 
they do not plan to use it.

Many companies oniy offer domestic 
panner benefits to same-sex couples as a 
wav to limit enrollment. Employers that 
do not extend benefits to unmarried op­
posite-sex couples may do so because this 
group has a legal avenue to benefits — 
marriage.

Im plem enta tion
Defining the term "domestic partneT' 

under the p la r  is important. Partners 
tvptcally sign an affidavit attesnng to 
;ome or all of the following parameters: 
•ney live tog e th e r  have a long-standing, 
dose, personal relationship: are respon-

Continued tram previous page

| Experience shows 
I that participation in 
domestic partner 
benefits programs 
is quite low.

sibie for common living expenses and 
each other's welfare; if possible, are regis- 
tered in a municipality as domestic p a n ­
ners; are not legally m am ed  or are not the 
domestic partner of anyone else; and are 
not more closely related than would be 
allowed legaily for mam age.

Some p rog ram s require  additional 
documentation, including proof of a com­
mon address, joint financial interests, 
such as bank accounts, and for depen­
dents of domestic parmers, proof of child­
birth or adoption. t

Senior management's  public support 
for the program can establish a positive 
setting and contribute to its success.

Plan Design Issues 
Defining coverage is key. At the out­

set, some employers offer only one or two 
benefits and  add more comprehensive 
coverage at a later date. For example. 
Apple first offered family bereavement 
and sick leave, adoption  assistance, a 
child care resource and referral service, 
access to the company's  fitness center and 
relocation benefits to domestic partners. 
Medical p lan coverage, mental health

benetits. prescription drugs and other 
supplementary benerits were added later 
Lotus, on the other hand, changed ail or 
its benefits and human resources cohoes 
at the same time.

Tax implications
Tax implications are another plan de­

sign issue. Domesnc parmers do not meet 
the Internal Revenue Code's detimtion of 
a dependent and are not legal spouses.

IRS Private Letter Rulings indicate that 
an employee would be taxed on the value 
of the coverage provided to a dom esnc 
partner.

Employers that offer benefits th rough 
Secnon 125 plans face certain design is­
sues relative to the use of pretax dollars. 
Tax implications vary for employers d e ­
pending on the funding mechanism.

Administration
A well-designed domestic partner ben­

efits program requires careful adm inis tra­
tion. .Maintaining employee confidennaiity 
is key because some employees are sensi­
tive about revealing their sexual o r ien ta­
tion to co-workers and management.

Plan provisions should be com m uni­
cated clearly to emplovees. Employees 
should understand how long a domestic 
partner relationship must be in place be­
fore benefits are available, w hat benefits 
are covered, how to apptv for them, how 
to terminate coverage and w hether con­
tinuation rights, such as those provided  
by the Consolidated O m nibus  Budget 
Reconciliation Act of 1986 (COBRA), are 
available.

In addition, employers mav s tipulate 
that employees wait a specified am o u n t  
of time between ending one dom estic  
partner relationship and establishing a 
new one before providing benefits.

Modest Cost, Appreciated Coverage
Experience to date shows that cost in­

creases are modest and that Jtfected e m ­
ployees appreciate the coverage.

More than 100 companies and organi­
zations are known to offer domestic part­
ner health  benefits, and m any o th e r  
companies and organizations are ottering 
other types of benefits. Although benerits 
vary, the practice is growing as em ploy­
ers recognize non trad it iona l  tam ilies 
within their work forces and the need to 
provide unique benefits to recruit and re­
tain employees.
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C u r r e n t  D o m e s t i c  P a r t n e r s h i p  P o l i c i e s

Forward
T h e  movement toward domestic partnership benetits in the workplace is rooted in the egalitar­ian principal that equal work warrants equal pay, including employment benefits. For many employees, those benetits can amount to 25 percent of their total compensation. So when employers extend benefits to the spouses o f heterosexual employees, the same benetits should go to the partners o f homosexual employees. After all. gay and lesbian couples arc functionally equivalent to manicd couples.While domestic partnership benefits arc a worthy goal, they don’t assure full equality in the workplace because these benetits are subject to income a x , unlike benetits for manied couples. Also, they don’t begin to address the many other asoects o f inequality —  such as child custody, hospital visitation, inheritance — that would be addressed by legal same-sex mamage. In fact, samc-sex marriage legislation could in one stroke assign to gay and lesbian couples all the equal rights and responsibilities guaranteed under the Constitution. This is why we have always advocated same-sex marriage.All listings herein have been gleaned from news reports, information received directly from companies or their employees, and lists developed by the National Gay &  Lesbian Task Force the Wall Street Project and others. Many, but not all, have been verified. .All arc subject to change.

Private Employers that Offer Benefits
M o s t  o f the plans noted below define domestic partners to include gay and lesbian couples as well as unmarried heterosexual partners. Benefits vary widely. Those entities marked with an asterisks (*) oiler bereavement and/or family illness leave only. Unless otherwise noted, other listed employers offer benefits that include some form o f health insurance coverage for domestic panners o f employees.
Adamauon. Inc.. Oakland. Calif.
Adobe Systems. Mountain View, Calif 
Advanced Microdevices. Sunnyvale. Calif, &. Austin. Texas 
American Civil Liberties Union. Philadelphia. San Franasco. New York 
.American Cvanamid*
American Friends Service Committee, Philadelphia, Pa.
American Psychological Association. Washington. D.C.
American Red Cross. Minneapolis, Minn, branch 
.Apple Computer. Cupertino. Calif.
ASK Sollware Corp.
Atlantic Pictures. New York. N.Y.
Australia (all full-time workers regardless o f orientation or employer's business)
Autodesk. Inc., Calif 
Pank Amenca. San Francisco. Calif.*
Banyan Systems Inc.. Westboro. Mass.
Ben & Jerry’s Homemade. Waterbury, Vl 
Beth Isreal Medical Center. New York. N.Y.
Blue Cross and Blue Shield o f Massachusetts 
Blue Cross and Blue Shield ofNew Hampshire 
Borland International Inc.. Scotts Valley, Calif.
Boston Globe. Boston. Mass.
Bureau ofNational .Aifatrs (BNA), Washington. D.C.
Cadance
Canadian Press/Boadcast News (wire service), Canada 
Capital Cities/ABC. New York. N.Y.
Celestial Seasonings, Colo.
Colgate-Palmolive*
Computer Graphics, inc.
Consumers United Insurance Company, Washingion. D.C.
Cooley, Godward. Castro, Huddlcson & Tatum .Attorricys. San Francisco, Calif.
Counseling Service o f Addison County, Vl

Panners Task Force for Guy & Lesbiun Couples, Box 9685, Seattle. WA 98109-0685; (206) 935-1206; demianiScskimo.com O mid-March. 1995. Current Domestic Partnership Policies updated regularly. Please contact us with additions.Contact us for reproduction permission; usually granted dependant on also running our full name, address and phone (as above). 1

in the p a st, nearly all com panies extending b en efits  h ave been self- insured -  this is n o w  changing.A fte r  M arch 1 9 9 4 , national insurers like A e tn a , C IG N A  and Prudential in clude, at least in parts of the co u n try , d o m estic  partners in fully insured health plans.



Cray Research*
Dayton Hudson 
DEC-Belgium 
Dow Chemical*
DuPonl*
Eastman Kodak. Rochester, N.Y.*
Episcopal Diocese of Newark. N.J.*
Fannie Mae (Federal National Mortgage .Association), Washington. D.C.
Federal National Mortgage .Association 
Field Museum of Natural History, Chicago, 111.
First Bank System*
First Chicago Corporation*
Frame Technology, San Jose. Calif.
Fred Hutchinson Cancer Research. Seattle, Wash.
Gardener’s Supply, Burlington. Vl.
Genentech. San Francisco. Calif.
Greenpeace International, Washington. D.C.
Group Health Cooperative of Puget Sound (HMO), Seattle, Wash.
Harley-Davidson (use o f on-site facilities)
Home Box Office (HBO) (Time Warner. Inc.), New York. N.Y.
Howard. Rice. Nemerovski, Canady, Robertson A  Falk. San Francisco, Calif.
Human Rights Campaign Fund. Washington. D.C.
IBM (non-health coverage benefits)
IDG
Interleaf Technology
InterMedia Partners, cable operators
International Data Group, Boston, Mass.
Irell A Manella. (entertainment law firm) Los Angeles. Calif.
Jet Propulsion Laboratory (JPL), Calif.
Kaiser Northern California (HMO)
Kaiser Southern California (HMO)
Krum A Forster Commercial Insurance (not for gay/lesbian: for unmarried heterosexuals in common law states) 
KQED. San Francisco. Calif.
Lambda Legal Defense A Education Fund. New York, N.Y.
Levi Strauss A Co., San Francisco. Calif.
Liliemhal A Fowler. .Attorneys. San Francisco. Calif.
Los Angeles Philharmonic, Calif.
Lotus Development Corp., Cambridge, Mass.
Mattel*
MCA/Univcrsal. Universal City, Calif 
Microsoft Corporation. Redmond, Wash.
Minneapolis Star-Tribune. Minneapolis. Minn.
Minnesota Communications Group (Minnesota Public Radio), Minneapolis, Minn.
Milbank. Tweed. Hadley A McCIoy, New York. N.Y.
Millennium Global Inc., Clearwater. Fla.
Montefiore Medical Center. Bronx N.Y,
Morrison A Foerster (nationwide, all offices)
National Center for Lesbian Rights. San Francisco, Calif.
National Gay A Lesbian Task Force Policy Institute, Washington, D.C.
National Organization for Women. Washington. D.C.
National Public Radio. Washington. D.C.
New York Life A Annuity*
New York Tunes, New York. N.Y. (Newspaper Guild members)
NEXT Computer, Redwood City, Calif (type unknown)
Northern Sta'es Power, SL Paul. Minn.
Northern Telecom. N.Carolina
Northwest Airlines (non-health coverage benefits)
Ontario. Canada (all private companies must provide dental, perscriplion and health care plans)
Oracle Systems Corp.. Redwood City, Calif.
Orrick. Herrington A Sutcliffe. Attorneys. San Francisco, Calif.
Pacific Gas A Electric. San Francisco. Calif*
Pacific Mutual Life*

Partners Task Force for G ay  & Lesbian Couples, Box 9685, Seattle, WA 98109-0685; (206) 935-1206; demianl2lcskimo.com O  mid-March, 1995. Current Domestic Partnership Policies updated regularly. Please contact us with additions.Contact us for reproduction permission; usually granted dependant on also running our full name, address and phone (as above).



Pacific Teiesis Group*
PacifiCare. Calif. (HMO)
Para Transit. Inc.. Sacramento. Calif,
Paramount Pictures. Los .Angeles. Calif.
Planned Parenthood 
Polaroid. Cambridge. Mass.*
Principle Mutual Life 
Quark, inc.
Research Triangle Park. N.C.
Riggs,National Corporation*
RJR Nabisco Holdings lnon-health coverage benefits)
San Francisco Chronicle. Calif. (Newspaper Guild members)
San Francisco Giants. Calif.
San Francisco Examiner. Calif. (Newspaper Guild members)
St. Paul Cos.. SL Paul. Minn.
Schtlf. Harden & Waite. Chicago. III.
Seattle Mental Health Institute, Seattle. Wash.
Seattle Times. Seattle. Wash.
Silicon Graphics, Mountain View. Calif, (non-health coverage benefits)
Smith & Hawkin. Mann County, Calif.
Spnnt, Dallas. Texas (relocation aid oniy)
Sony Music Co.*
Sony Pictures Entertainment (Columbia, Tri-Star)
Starbucks Codec Company, Seattle. Wash.
Sun Microsystems 
Supermac Corp.
Sybase. Calif.
Teachers Insurance & .Annuity*
Thinking Machines
Time Magazine Co.. New York. N.Y.*
Time Warner* (corporate staiT)
Trans Amenca*
Trans .Amenca Occidental Life*
Unitarian Universalist .Association 
Unilanan Universalist Service Committee
United Church Board for Homeland Ministries (t ‘tiled Church o f Chnst) 
University Students Cooperative .Association. Berkeley, Calif.
US BanCorp*
US West*
Vermont Girl Scouts Council. Vl
Viacom International (MTV. Showtime. Nickelodeon. Paramont), New York, N.Y. 
Village ol'Oak Park. ill.
Village Voice Newspaper. New York. N.Y.
Walker .Art Center, Minneapolis. Minn.*
Warner Brothers (Time Warner. Inc.;, Burbank. Calif.
Wells Fargo & Company*
WGBH. Boston. Mass.
Wilder Foundation. SL Paul. Minn.
Woodward and Lolhrop, Inc., Washington. D.C., (merchandise discounts only) 
Wyatt Company
Ziif-Davis Publications. Newyork. N.Y

(J o
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Stanford U niversity's farreaching d om estic partner policy allow s unmarried partners of students -  sam e- or opposite sex — to qualify for married student housing and to use the university's health clin ic, libraries and athletic facilities.In addition, the school provides b en efits to partners of s ta ff and fa cu lty .

j^fumcrous colleges provide hcallli sad olhcr benetits for domestic partners o f  faculty and stall. In some cases, panners o f students also get consideration, including eligibility for married student housing and use o f college facilities. Conditions and benefits vary widely. An asterisk (•) means bereavement and/or family illness leave only.
Albert Einstein College of Medicine. New York. N.Y.
Amen can University, Washington. D.C.
•Amherst College, Amherst. Mass.
Bowdoin College. Brunswick. Maine 
Brown University, Providence. R.I.
California Institute o f Technology (Caltech), Pasadena, Calif.
Camegie Mellon University, Pittsburgh, Pa.*
Clark University, Worcester. Mass.
Colby College, Walcrville, Me.
Columbia Universny, New York. N.Y.
Columbia University Clerical Workers, New York. N.Y.
Dartmouth College. Hanover. N.H. (same-sex partners only)
DcAnza Community Collegel, Cupertino, Calif.
Duke University, Durham. N.C.
Florida International University, Miami. Fla.
General Theological Seminary (Episcopal - Housing for samc-sex committed couples who are students)
Georgia State Umvctsity, Atlanta, Ga.
Grinnell College, Grinned. Iowa 
Harvard Law School. Cambridge, Mass.
Harvard University, Cambridge. Mass. (must register domestic partner in Cambridge or other city)
Hiram College, Hiram, Ohio (unofficial)
Ithaca College. ,'lhaca, N.Y. (Human Rights Commission found housing restrictions unfair to unmameds) 
Massachusetts Institute o f Technology, Cambridge, Mass.
Middlebury College, Middlebury, Vt 
Mission College, Santa Clara, Calif.
Moorchead Stale University, Moorhead. M ina (unotficial)
New York University, New York. N.Y. (same-sex partners only)
New York University Law School, New York. N.Y.
North Dakota University, Grand Forks. N.D.
Morihcaslcm University, Bostoa Mass.
Oberiin College, Oberlin. Ohio 
Occidental College, Los Angeles, Calif.
Ohio  Slate ■Umversity.-Colttmfeus. O hio (offered, then retracted campus family housing quartets for same-sex couples 
upon objection from some tenants and a stale lawmaker.)
Pomona College. Claremont Calif.
Pitzer College, Claremont Calif.
Princeton University. Pnnceton. NJ.
Rutgers University, New Brunswick. N.J. (benetits stalled by admimstratica now in litigation)
Smith College. Northamptoa Mass. (same-sex partners only)
Stanford University, Palo Alto, Calif.
SUNY Stony Brook. Stony Brook, N.Y.
Swarthmore College, Swarthmore, Pa.
Teachers College. Columbia University, New York, N.Y.
Thomas Jefferson University & Hospital. Phila.. Pa. (Retirement benefits transfers to surving panner.)
Tuds University, Bostoa Mass. (Same-sex faculty, staff, students only.

If legal marriage becomes available, panners must m any to retain benefits.)
Union Theological Seminary, New York. N.Y.
University of British Columbia, Vancouver, B.C.. Canada 
University of California. Irvine. Calif.
University of California. Los Angeles. Calif.
University of California. Sania Cruz. Calif.

Colleges Recognizing Domestic Partners
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University o f Chicago. Chicago, III. (same-iex partners only)
University of Colorado. Boulder. Colo.
University of Iowa, Iowa City, Iowa 
University of Michigan. .Ann Arbor, Mich.
University of Minnesota. Minneapolis. Minn.
University ofNew Brunswick. Fredericton. N.B., Canada 
University ofNew Mexico. .VJbuquerque. N.M.
University of Oregon. Eugene, Ore. (student housing)
Unr’trsity of Pennsylvania. Philadelphia. Penn, (same-sex partners only)
University of Pittsburgh. Pittsburgh. Pa.

(tuition remission, facility access only for same-sex partners; no insurance)
University of Tampa. Tampa. Fla.
University of Toronto. Toronto. Ont.. Canada 
University of Vermont. Burlington. Vt
University of Washington. Seattle. Wash, (bereavement: other benefits arc pending)
University of Waterloo. Waterloo. Ont. Canada 
University of Windsor, Windsor, Ont. Canada 
University o f Wisconsin. Madison. Wis.
Washington Stale University, Pullman, Wash.
Wesleyan University, Middletown, Conn.
Wilfred Laruer University, Waterloo, OnL. Canada 
Write Slate University, Dayton, Ohio
Yale University, New Haven. Conn. (Health coverage for same-sex students, faculty, admin. & staff.)

Pann ers Task Force for G ay Jt  Lesbian Couples, Box 9685. Foaitle. WA 98109-0685; (206) 935-1206; demiumaieskimo.com C  mid-March. 1995. Current Domestic Partnership Policies updated regularly. Please contact us with additions.
Contact us for reproduction permission; usually granted dependant on also running our full name, address and phone (as above).



Governments that Offer Benifits

*A family: T wo or more persons 

who share resources, share 

responsibilities for decisions, 

share values and goals, and have 

commitments to one another over 

a period of time. The family is 

that climate that one comes home 

to; and it is that network of

C it ie s , counties, states and countries have dual roles as employers and lawmakers. The most progressive o f them have addesscd the needs o f domestic partners through both workplace benetits and laws that promote equality.
Benefits for Government Employees

As with pnvate employers, most o f these governmental plans detine domestic partners to include gay and lesbian couples as well as unmarried heterosexual panners. Partners qualify for benetits under widely varying conditions. Those entities marked with an asterisks (") otTer bereavement and/or family illness leave only. Unless otherwise noted, others listed offer benefits that include some form o f health insurance coverage.
sharing and commitment that 

most accurately describes the 

family unit, regardless of blood, 

legalities, adoption or marriage.*

Home Economics Association

.Alameda County, Calif.*

.Ann Arbor. Mich.
lAftafHarGit (court declared unconstitutional, unJcr appeal)
AuMinr-TexM (citizens voted city charter benelils law restricted to heterosexuals only)
Australia (all full-time worken regardless o f orientation or employer’s business)
Baltimore, Mary, (same-sex panners only, health plan coverage starts Jan. I99J)
Bay .Area Rapid Transit (BART), San Francisco. Calif.
Berkeley, Calif.
Berkeley Unified School District. Calif.
Boston. Mass (unpaid health insurance coverage)
Burlington. VL 
Cambridge, Mass.
Canada (federal employees)
Chicago, III. (paid bereavement leave only)
Dane County, Wis.*
Dane Regional Planning Commission*
Delaware. N.J.*
Denmark (similar benefiis as mamage for same-sex citizens who are '‘registered partners")
East Lansing, Mich, (was non-union employees only, all eligible after 1991)
Laguna Beactt. Calif
Le .AI Airlines. Isreal (Nov. 1994 court ruled same benefits as heterosexuals. May impact other jobs)
Los Angeles. Calif.
France (medical benefits for non-working panner ti'ciiizens are French, three-year residents who have 

lived together at least one year)
Greenland (similar benefiis as marriage for same-sex citizens who are "registered partncrs'T 
Hanford. Conn.
Hennepin County, Minn.*
Ithaca, N.Y,*
King County, Wash.
Laguna Beach. Calif.
Los Angeles. Calif.
Madison. Wis.*
Massachusetts* (management level only)
Metro Toronto Council. Canada
Minne*pot» .-Mtnnr (coun declared invalid, to be appealed)

(was to give cash payments until insurance could be arranged: excludes unmarried heterosexuals) 
Minneapolis Public Library, Minn.
Minneapolis School District. Mina 
Multnomah County, Ore. (medical coverage for non-union)
Municipality o f Metropolitan Seattle (Metro), Seattle, Wash.
Ness South Wales. Australia (all citizens: same-sex couples spousal rights to each other's property)
New York Slate (3 unions covered so far - all stale workers may eventually be covered)
New York, N.Y
Norway (similar benefits as mamage for same-sex citizens who are ’registered pinners”)
Oak Park. III.
Oaklrnd. Calif* (dental and vision only)
Ontario. Canada 
Ottawa. OnL. Canada 
Olympia. WA 
Portland. Ore.
Rochester. N.Y 
Sacramento. Calif.
Son Diego. Calif
San Francisco. Calif (city St county)
San Jose School DistncL Calif, (certain unionized employees)*Partners Task Force for G ay  & Lesbian Couples. Box 9685, Seattle. WA 98109-0685; (206) 935-1206; dcmianloicskimo.cam 0  mid-Mnrch. 1995. Current Demesne Partnership Policies updalcd regularly. Please contact us with additions.Contact us for reproduction permission: usually granted dependant on also running our full name, address and phone (as above).

The U.S. Office of Personnel 

Management published a new 

rule on Dec. 2, 199A which 
defines family as souses, parents, 

children, including adopted 

children, brothers and sisters and 

their spouses and 'any individual 

related by blood or affinity whose 

close association with the 

employee is the equivalent of a 

family relationship.* 

This should allow federal workers 

to use sick leave to provide 

medical C3re for their 

domestic partners.



San Maico County, Calif,
Sana Cruz. Calif.
Sana Cruz County, Calif.
Sana Cruz Metropolitan Transit System. Calif.
Sana Cruz Operation. Calif.
Seattle, Wash.
Sherwood Hills Village. Wis.*
Spain (lease protection lor roommates, specifically includes same-sex couples)
Sweden isimilar benetits as mamage for same-sex citizens who arc "registered partners")
Takoma Park. Md.
Toronto. Ont., Canada 
Travis County, Texas*
Vancouver, B.C.. Canada 
United Slates Civil Service*
United Stales Department of Housing (HUD)*
United Str.tes Otfice of Personnel Management* (sick leave only but can be used for any health care or funeral) 
Vermont (ail sa te  workers)
Wayne County, Mich.
West Hollywood. Calif.
West Palm Beach. Fla.*
Yukon Territory. Canada

Public sector plans under development or consideration

Bellevue. Wash.
Boulder. Colo.
Denver. Colo,
Dhw-H-ot'-Colmnbia (killed by U.S. congress)
Harrisburg. Pa.
Illinois Sate

Domestic Partner Registration for Citizens
Registrations attempt to redress long-standing inequality. While couples typically pay S30-S40, these registrations usually have only symbolic significance. In fact, registration may be more harmful should a court later interpret them as creating joint financial liability, thereby imposing responsibilities o f marriage, without any benefits.We have been contacted by a few companies which were considering benefits only to employees residing in cities which offer registration. To our knowledge, none have done this vet. While this removes the burden o f  devising benefit requirements or guidelines, it creates intra-city inequity.For instance. Delta Airlines, offers the transfer o f frequent fiver awards to a same-sex panner only if  they reside in a city with registration. What happens to their awards should the couple move or if  a panner lives in a different city?These registration programs arc only for residents and offer no benefits unless noted.
.Ann Arbor, Mich.
-Mktrta.-Gitr (court declared unconstitutional, under appeal)
Austin. Texas (open to all Texans)
Berkeley, Calif.
Boston. Mass. (hospial .ja il visiution, school record access, city employee benefits understudy)
BrookJine. Mass. (hospial and jail visiation. same-sex partners only)
Carrboro, N.C.
District o f Columbia
Holland (a number o f cities register domestic partners)
Ithaca. N.Y. (family rates at city-owned facilities)
Laguna Beach. Calif 
Madison. Wi».
Mann County, Calif.
Minneapolis. Minn, (hospial visiution)
New Orleans, La. (Deputy City Altomy claims law olfcrs no new rights or benefiis)
New York. N.Y.
Rochester, N.Y.
San Francisco. Calif, (onginallly had hospial visiution. referenda voted it out)
Seattle, Wash.
Spain: cities o f Barcelona. Cordoba. Granada. Ibiza. Madrid. Toledo. Valencia. Vitona.
West Hollywood, Calif, (hospital and jail visiution. protection from housing eviction)Partners Tusk Force for Guy Ji Lesbian Couples. Box 9685, Seattle. WA 98109-0685; (206) 935-1206; dcmianfgleskimo.com 0  mid-March. 1995. Current Domestic Partnership Policies updated regularly. Please contact us with additions.Contact us for reproduction permission; usually granted dependant on also running our full name, address and phone (as above). 7

San Francisco instituted domestic 

panner registration in 1991. While 

having one of the largest gay and 

lesbian populations in America, 

after two years, only about 1,590 

same-sex couples had signed on.

A  domestic partnership was 

recognized by State Farm Insur­

ance in 1994 after a fire de­

stroyed a couDle's home which 

had been insured only by one of 

the men. State Farm covered both 

partners' possessions upon 

learning they had registered as 

domestic partners in Laguna 

Beach. But it took months of 

arguments from Lambda Legal 

before Allstate issued a iomt 

liability poiicy in 1995 for a gay 

couple registered as domestic 

oartners in N ew York City.



The IRS ruled in November 1994 

that a multi-employer iund may 

offer health benefits to same-sex 

domestic panners without jeopar­

dizing its tax-exempt status. 

However, the fund must limit its 

domestic panner benefit to just 

3.4 percent of the amount it pays 

for all employee health benefits. 

Taxes are still paid on the benefits 

by the emplyee's panner.

Unions That Have Negotiated Benefits
_  * JJe c a u s c  they collectively negotiate for employee benetits. unions can be an important ally in winning equity for domestic partners. The unions listed here have negotiated benetits for same- sex partners, although some may provide benetits only in selected localities. Those entities marked with an asterisks (*) otTcr bereavement and/or family illness leave only. Unless otherwise noted, other listed employers offer benefits that include some form o f  health insurance coverage for domestic partners j f  employees.
AfSCME. Local 146, Sacramento, CaJif*
Amalgamated Workers Union. Local 88 (RWDSU)*
Amencan Federation of Government Employees. Local 476/HUD*
American Federation of Teachers Stalf Union (AFT), Wash.. D.C.
Boston Hotel Worker's Union. Mass.
Canadian Union o f Public Employees Local 932, Ontario. Canada 
Columbia University clerical workers. New York, N.Y.*
Committee of Interns and Residents Slatf Union. New York. N.Y.
Council 82 (prison guards - N.Y. State benefits)
DC Nurses’ Association*
Hotel and Restaurant Employees Union, Local 2(12  San Francisco hotels including the Mark Hopkins) 
International Brotherhood of Electrical Workers. Local 18, Los Angeles, Calif 
Legal Aid Society, New York. N.Y.
Legal Services Corporation. Des Moines, Iowa*
ML Sir.ai Hospital. New York. N.Y.’ (nurses)
Museum of Modem Art, New York. N.Y.*
National Treasury Employees Union*
New York/New Jersey (NYNEX). telephone company workers. New York. N.Y.
Newspaper Guild
Oil Chemical and Atomic Workers, (several locals in N.Y. and elsewhere)
Pacific Gas & Electric. San Francisco. Calif.*
Public Employees Federation ( N.Y. Slate. SEIU/AFT)
Retail Store Employees Union Local 4I0R-8FCS. San Francisco. Calif*
Seattle Public Library. Wash.*
United University Professors (professors, doctors & some nurses in teaching hospitals - N.Y. State)
Village Voice newspaper. New York. N.Y.
The Writers Guild of America West - Industry Heaith Fund (the "Fund”)

'Arty two people ... wishing to 

make a commitment to one 

another... should be considered a 

family ... and receive those 

benefits accorded to families by 

society. Blood kinship should not 

be required of family members, 

nor should marriages.'

American Humanist Association in 

a statement on the family, 1978.

Further ResourcesS o m e  organizations tracking benefits and civil rights protections in the workplace include the: Lambda Legal Defense &  Education Fund, 666  Broadway, New York City, 10012; (212) 995-8585 National Gay &  Lesbian Task Force, 2320 - 17th SL.NW , Washington. D C  20009; (202) 332-6483 The Wall Street Project, 80 Wall St., *1105, New York, N Y  t0005-3601; (212) 289-1741Availability and costs o f  these documents change often, so it’s best to inquire before ordering:
“ Domestic Partner Benetits: Employer Considerations” (4th quarter 1994 of Employee Benetits Practices) S 1 0 ,12 
pg. iirom International Foundation of Employee Benefit Plans. Box 69, Brookfield, WI 33008-0069; (414) 
786-6700

"Domestic pinner benefits in the media industry” S2. S-pg. from National Lesbian and Gay Journalists 
Association. Box 423048, San Francisco, CA 94142-3048.

“Model policy for domestic partnership health insurance" from Hollywood Supports, S455 Beverly Hills 
Blvd.,4305, Los Angeles, CA 90048; (213) 655-7705.

'•Unmarried... with Benefits" article Dec. 1991 Personnel Journal; reprint information (714)751-1883

Books
Approacldng 2000: Meeting (he challenges to San Francisco’s families: The (Inal report o f the m ayor’s 
task force on family policy (June 13, 1990), Human Right. Commission, L 'ty and County of San Francisco,
1170 Market SL, 4500. San Francisco. CA 94102-4908; (415) 252-2500.

The BNA Special Report Series on W o rk *  Family, 438: Recognising non-<radl!!onai families. Feb. 1991 
(ISBN 1-55871-212-7), S40.32-pg. BNA PLUS. Die Bureau ol'Nalional Affairs. Inc.. 9435 Key W at Ave. 
Walkvillc. MD 20850: (800)372-1033. Well-researched domestic partner benefit report.
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District of Columbia Commission on Domestic Partneraldp Benefits for D.C. Government Employees;
Final report and reconunendutloiu (July 1990), D.C. Ollice o f Personnel, 613 G SL, N.W., 2414. Washington. 
DC 30001.

Domestic Partnership Benelits (Spnng 1992), S4, Pnrtncrs Tusk Force, Box 9685. Seattle, WA 98109; (206) 
935-1206. .Uticles on history, legislative battles, benelits ami pitfalls; anatomy o f a domestic partnership affidavit; 
tips on gaining benelits at your workplace. For a current list of businesses offering domestic partner benefits, add 
57.50.

Domestic Partnerships: Legal strategies for the 90s (1989), S30 (Washington residents add S2.43), supplies 
limited, Northwest Women's Law Center, 119 South Main SL. 2330, Seattle, WA 98104. 206-682-9552. For 
lawyers; 200-page collection based in part on Washington law.

Domestic Partnership Legislative Briellng Packet (1991), 55, DepL of Public Education, ACLU, 132 W. 43rd 
SL. New York. NY 10036. Basic information, resources and model ordinance.

Domestic Partnership Organizing Manual (1992), National Gay <8: Lesbian Task Force Policy Institute, 1734 - 
14th SL. N.W.. Washington. DC 20009-009; (202) 332-6483 Delinitions. insurers and HMOs that cover domestic 
partners, contacts for organizing eilorts, sample forms and press clips.

Domestic Partnership Packet (1993), S15. Lambda Legal Defence and Education Fund, 666 Broadway, New 
York, NY 10012-2317; (212) 995-8585. Summaries, highlights, analysis, and sample legislation.

Family Diversity Project publications: Amicus Curiae Brief: Family Service America et »L (1989); as filed in 
the landmark Braschi case: delimticm of family in U.S. law. Legal Syllabus: Rights o f Domestic Partners 
U989); outline for law school seminar. Registration of Families with the Secretary of Stale (1992); procedure 
for Calif. Report o f California’s Jo in t Select Task Force on the Changing Family (1989); extensive proposals 
io protect and benefit domestic partners. Report of Los Angeles Consum er Tusk Force on M arital Status 
Discrimination (1990); reform recommendations. Strengthening Families: A model for community action.
Final Report ofthe Task Force on Family Diversity, City of Los .Angeles (1988); substantial references to lesbian 
and gay families. SI 5 donation per document Checks to: Spectrum Institute, Box 65756, Los Angeles, CA 90065; 
(213) 258-8955 or FAX/258-8099.

Pride at Work; Organizing for lesbian and gay rights by Minam Frank is. Desma Holcomb (1990), S5 -S I 
p&h. S3 eajten or more copies, Lesbian and Gay Labor Network, i ox 1159, Peter Siuvvesanl Sin.. New York NY 
10009. How to secure partner benelits. odier advances in union settings.

Recognizing Lesbian and Gay Families: Strategics for obtaining domestic partner benetits (1992), S15, 
National Center for Lesbian Rights. 870 Market SL, .1570. San Francisco. CA94102-3012; (415) 621-0674.

Understanding the Domestic Parm er Dilemma: Perspectives o f employer and Insurer by Elizabeth Murphy. 
(Second edition 1993). City ofWest. Hollywood. 8611 Santa Monica Blvd.. West Hollywood. CA 90069; (310) 
854-7400.

Will You Be Mine? by Diane Whilacre, (1992), S19.95, Crooked Street Press, 2154 Taylor SL, San Francisco, CA 
94133; (415) 931-3990. History ofthe San Francisco domestic partnership ordinance (effective Feb. 14, 1991); 
interviews 41 same-sex and four heterosexual couples about their relationships.

Summary thoughts
T h e r e  arc other steps cities tan take to protect domestic panners. For example. Washington, D .C .. requires certain businesses to provide employees unpaid leave to care lor sick family members, including domcslit partners. The district's law also gives tax breaks to businesses that provide health insi'rancc to employee’s domestic partners.Besides workplace benelits, some businesses offer discounts to household members once restricted only to a "spouse.”  The A A A  Motor Clubs in a few states offer a second membership at reduced fees. Avis Rent-A-Car no longer charges a daily second driver fee for unmarried couples who declare they arc a couple. The Minneapolis-based National Car Rental rcdciincd its "addi-‘ional authorized drivers" lo include domcslic partners, also without additional fees or insurance.Shorcwood Hills. Wis., Seattle, Wash, and oihet cities allow domestic partners a family discount for user Ices at various city facilities. And the Sw ss Federated Railways (Switzerland) offers rcduccd-farc spouse passes to same-sex partners who live together.Other domestic partner recognitions go beyond the workplace or minor public accommodations. For example. New York State covers domestic partners under family rent control law. And Oakland. Calif, has eliminated a property imnfcr tax for domestic partners.
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Testimony urging a NO vote on House Bills Number 226 & 227

from the Rev. Mark A. Boesser 
Priest of the Episcopal Church 
Archdeacon of Southeast Alaska 
17585 Lena Loop Road.
Juneau, Alaska, 99801 
Phone # (907) 789-1445

What these appear to be is a thinly disguised attack against gay and lesbian 
citizens of Alaska on the part of those who possibly think

-  that homosexuality is sick or wrong,
-  that homosexual activity is evil,
~ that same sex unions should not be legally permitted,
-  that gay and lesbian persons are undeserving of respect and protection

from discrimination under the law.

For, disguised though they be, these bills would plainly be discriminatory 
against gay and lesbian persons and, in my opinion, would be illegal for that 
very reason.

The fact is that there is a growing consensus among medical personnel, serious 
Bible scholars and Christian theologians tha t true homosexuality is neither a 
sickness needing to be healed, nor sin needing to be forgiven, nor is it some 
kind of evil bondage from which one needs to be delivered. Rather it is 
increasingly coming to be appreciated as an orientation, a  given, a bestowed 
identity, not a self-chosen behavior pattern. A growing body of scientific 
research supports the claim that from time immemorial 10 to 15 percent of the 
hum an species come into life with a homosexual stamp of Identity.
Insofar as this represents historic human reality, then even compassion is not 
adequate as a societal stance toward the gay community. We m ust move to 
include justice as we have done in the case of women and blacks and all other 
hum an beings whose identity we honor.

Homosexual persons, therefore, have a full and equal claim with all other 
persons upon acceptance and protection from discrimination of both church 
and society. If laws are to be passed, they should be to the effect tha t such 
protection be provided in actuality and not further compound the already 
harmful and prejudicial views that cause this segment of our community such 
undeserved pain..

I urge you to vote NO on House Bills #226 & #227.

Mark A. Boesser
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Sponsor Statement 

House Bill 226

A  r e c e n t  c o u r t  d e c i s i o n  o r d e r e d  th e  U n iv e r s i ty  o f  A l a s k a  to  e x t e n d  h e a l t h  i n s u r a n c e  

c o v e r a g e  a n d  b e n e f i t s  to  d o m e s t i c  p a n n e r s .  HB 2 2 6  a d d r e s s e s  th i s  d e c i s i o n  b y  

r e a s s e r t i n g  t h e  r ig h ts  of e m p l o y e r s ,  in c lu d in g  t h e  s t a t e ,  to  e x c l u d e  d o m e s t i c  p a r t n e r s  

f r o m  h e a l t h  i n s u r a n c e  b e n e f i t s ,  u n l e s s  t h e y  c h o o s e  o t h e r w i s e .

V a r i o u s  l a b o r  a n d  u n io n  c o n t r a c t s  n e g o t i a t e  p e n s i o n  f u n d s  a n d  h e a i t h  b e n e f i t s  a s  a  

p a n  o f  t h e  c o m p e n s a t i o n  p a c k a g e  fo r  w o r k e r s .  N o w  w e  f ind  t h e  w o r k e r s  b e n e f i t  

p a c k a g e  i s  t a r g e t e d  fo r  d i s t r ib u t io n  to  a n  u n k n o w n  p a n o p l y  o f  p a r t n e r s  n o t  r e c o g n i z e d  

b y  e x i s t i n g  c o n t r a c t u a l  r e l a t i o n s h i p s ,  s u c h  a s  m a r r i a g e .

H B  2 2 6  a l s o  i n t e n d s  to  r e d u c e  t h e  u n c e r t a i n t y  e m p l o y e r s  n o w  f a c e  in p l a n n i n g  th e i r  

g r o u p  i n s u r a n c e  p r o g r a m .  W i th o u t  H B  2 2 6 ,  t h e  c o u r t  s u g g e s t s  e m p l o y e r s  in A l a s k a  

" c o u l d  s i m p l y  r e f u s e  to p r o v i d e  h e a l t h  c a r e  c o v e r a g e  fo r  s p o u s e s . "  O r ,  t h e i r  " h e a l th  

c a r e  p l a n  c o u l d  b e  r e w r i t t e n  to  i n d i c a t e  t h a t  h e a l t h  c a r e  c o v e r a g e  w o u l d  b e  a v a i l a b l e  

f o r  all e m p l o y e e s  d o m e s t i c  p a r t n e r s . "

T h e  c o u r t  d e c i s i o n  l e a v e s  u n c l e a r  w h o  is, a n d  w h o  is n o t ,  e n t i t l e d  to  fa m i ly  b e n e f i t s .  

E m p l o y e r s  m a y  f ind  t h e m s e l v e s  in c o u r t  d e t e r m i n i n g  h o w  m a n y  " p a r t n e r s " ,  r o o m m a t e s ,  

c o h a b i t a n t s ,  a s s o c i a t e s ,  b o y  o r  girl f r i e n d s ,  a c q u a i n t a n c e s ,  o r  r e l a t i v e s  h a v e  t h e  s a m e  

s t a t u s  a s  m a r r i e d  p e r s o n s .  H B  2 2 6  s e e k s  to  c l o s e  t h e  d o o r  o n  a  p o s s i b l e  o n s l a u g h t  of  

d o m e s t i c  p a r t n e r s h i p s  c r e a t e d  ju s t  to  g a i n  b e n e f i t s .

I u r g e  y o u r  s u p p o r t  o f  H o u s e  Bill 2 2 6 .
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T h e  H u m a n  F l ig h ts  A c t  a n d  M a r i ta l  S t a t u s

T h e  A l a s k a  H u m a n  R i g h t s  C o m m i s s i o n  w a s  c r e a t e d  in 1 9 6 5 .  T h e  C o m m i s s i o n  w a s  
g i v e n  t h e  p o w e r  to  a c c e p t ,  h e a r ,  a n d  i s s u e  o r d e r s  o f  c o m p l i a n c e  o n  c o m p l a i n t s  
r e g a r d i n g  d i s c r i m i n a t i o n  t h r o u g h o u t  A l a s k a .  T h e  a c t  e s t a b l i s h e d  a s  u n l a w f u l  
e m p l o y m e n t  p r a c t i c e s  t h e  r e f u s a l  o f  e m p l o y m e n t ,  o r  d i s c r i m i n a t i o n  "in c o m p e n s a t i o n  
o r  in a  t e r m ,  c o n d i t i o n  o r  p r iv i l e g e  o f  e m p l o y m e n t  b e c a u s e  o f  h i s  r a c e ,  r e l i g io n ,  c o l o r  
o r  n a t i o n a l  o r ig in ,  o r  b e c a u s e  o f  h i s  a g e  w h e n  t h e  r e a s o n a b l e  d e m a n d s  o f  t h e  p o s i t i o n  
d o  n o t  r e q u i r e  a g e  d i s t i n c t io n . "

In 1 9 6 9  t h e  s t a t u t e s  e m p o w e r i n g  t h e  H u m a n  R i g h t s  C o m m i s s i o n  w e r e  a m e n d e d  to  
i n c l u d e  t h e  g o a l s  o f  e l im in a t in g  " d i s c r i m i n a t i o n  b e c a u s e  o f  r a c e ,  r e l i g io n ,  c o l o r ,  
n a t i o n a l  a n c e s t r y ,  p h y s i c a l  h a n d i c a p ,  a g e ,  o r  s e x . "  E m p l o y e r s  w e r e  b a r e d  f r o m  
d i s c r i m i n a t i n g  f o r  t h e  r e a s o n s  e s t a b l i s h e d  in 1 9 6 5  p l u s  " a g e ,  p h y s i c a l  h a n d i c a p ,  o r  s e x  
w h e n  t h e  r e a s o n a b l e  d e m a n d s  o f  t h e  p o s i t i o n  d o  n o t  r e q u i r e  a g e ,  p h y s i c a l  h a n d i c a p  
o f  s e x  d i s t i n c t i o n . "

T h e  s t a t u t e s  w e r e  f u r t h e r  a m e n d e d  in 1 9 7 2 .  T h e  1 9 7 2  a c t  e s t a b l i s h e d  t h a t  t h e  
" o p p o r t u n i t y  t o  o b t a i n  e m p l o y m e n t ,  p u b l i c  a c c o m m o d a t i o n s ,  h o u s i n g  a c c o m m o d a t i o n s  
a n d  p r o p e r t y  w i t h o u t  d i s c r i m i n a t i o n  b e c a u s e  o f  s e x ,  r a c e ,  r e l ig io n ,  c o l o r ,  o r  n a t i o n a l  
o r ig in  i s  a  c i v i l  r i g h t . "

In 1 9 7 5  t h e  p r o h i b i t i o n  a g a i n s t  d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s  o r  
c h a n g e s  i n  m a r i t a l  s t a t u s  w a s  a d d e d  to  t h e  s t a t u t e s  o n  h u m a n  r i g h t s .  It b e c a m e  
" u n la w f u l  f o r  a n  e m p l o y e r  t o  r e f u s e  e m p l o y m e n t  to  a  p e r s o n ,  o r  t o  b a r  h im  f r o m  
e m p l o y m e n t ,  o r  t o  d i s c r i m i n a t e  a g a i n s t  h im  in c o m p e n s a t i o n  o r  in a  t e r m ,  c o n d i t i o n ,  o r  
p r i v i l e g e  o f  e m p l o y m e n t  b e c a u s e  o f  h i s  r a c e ,  r e l ig io n ,  c o l o r  o r  n a t i o n a l  o r ig in ,  o r  
b e c a u s e  o f  h i s  a g e ,  p h y s i c a l  h a n d i c a p ,  s e x ,  m a r i t a l  s t a t u s ,  c h a n g e s  in m a r i t a l  s t a t u s ,  
p r e g n a n c y  o r  p a r e n t h o o d  w h e n  t h e  r e a s o n a b l e  d e m a n d s  o f  t h e  p o s i t i o n  d o  n o t  r e q u i r e  
d i s t i n c t i o n  o n  t h e  b a s i s  o f  a g e ,  p h y s i c a l  h a n d i c a p ,  s e x ,  m a r i t a l  s t a t u s ,  c h a n g e s  in 
m a r i t a l  s t a t u s ,  p r e g n a n c y  o r  p a r e n t h o o d . "

B R I E F I N G  P A P E R
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P a g e  2 .

H u m a n  R i g h t s  C o m m i s s i o n  D e c i s i o n s  re :  M a r i ta l  S ta t u s .

T h e  A l a s k a  H u m a n  R i g h t s  C o m m i s s i o n  is t h e  f irs t  p o i n t  o f  r e f e r r a l  f o r  c o m p l a i n t s  o f  
d i s c r i m i n a t i o n  r e l a t i n g  to  t h e  H u m a n  R i g h t s  A c t .  T h e  C o m m i s s i o n  r e c e i v e d  e i g h t  
c o m p l a i n t s  b a s e d  s o l e l y  o n  d i s c r i m i n a t i o n  r e g a r d i n g  m a r i t a l  s t a t u s  in 1 9 9 3 ,  f o u r  c a s e s  
in 1 9 9 2 ,  a n d  f o u r  c a s e s  in 1 9 9 1 .  O f t h e  1 ,6 6 0  c o m p l a i n t s  f i led  d u r i n g  1 9 9 1 ,  1 9 9 2  a n d  
1 9 9 3 ,  4 0  i n c l u d e d  m a r i t a l  s t a t u s  a s  a  p o r t io n  o f  t h e  c o m p l a i n t .

S i n c e  t h e  e n a c t m e n t  o f  t h e  m a r i t a l  s t a t u s  p o r t i o n  o f  t h e  H u m a n  R i g h t s  A c t  in 1 9 7 5 ,  t h e  
H u m a n  R i g h t s  C o m m i s s i o n  h a s  c o m p l e t e d  f o u r  d e c i s i o n s  in w h i c h  M a r i t a l  S t a t u s  
p l a y e d  a  p a r t  o f  t h e  b a s i s  fo r  t h e  initial c o m p l a i n t  o f  d i s c r i m i n a t i o n .  M a r i t a l  S t a t u s  is  
c l e a r l y  n o t  a  l a r g e  p o r t i o n  o f  t h e  c a s e  l o a d  o f t h e  H u m a n  R i g h t s  C o m m i s s i o n .

Analvsis..Q.f. H u m a n  R i g h t s . C o m m i s s i o n  d e c i s i o n s  o n  m a r i t a l  s t a t u s .

1) M a r i e  S c h o l l e  v s .  C ity  of  F a i r b a n k s ,  C ity  O r d i n a n c e s  f o u n d  i r r e c o n c i l a b l e  w i th  t h e  
H u m a n  R i g h t s  A c t ,  1 9 7 7 .

M a r i e  S c h o l l e  a r g u e d  t h a t  t h e  C ity  o f  F a i r b a n k s  d i s c r i m i n a t e d  in e m p l o y m e n t  p r a c t i c e s  
" b e c a u s e  o f  a  C i ty  o r d i n a n c e  p r o h ib i t i n g  e m p l o y m e n t  o f  a  p e r s o n  w h e n  s u c h  p e r s o n ' s  
s p o u s e  is  e m p l o y e d  b y  t h e  C ity ."  T h e  C o m m i s s i o n  f o u n d  t h a t  t h e  d i s c r i m i n a t i o n  d id  
n o t  o c c u r  a g a i n s t  M rs .  S c h o l l e ,  b e c a u s e  h e r  c o m p l a i n t  p r e c e d e d  t h e  1 9 7 5  a d d i t i o n  o f  
t h e  M a r i t a l  s t a t u s  c l a u s e  to  t h e  H u m a n  R i g h t s  s t a t u t e s .  T h e  C o m m i s s i o n  d id  f in d ,  
h o w e v e r ,  t h a t  t h e  C ity  " o r d i n a n c e s  m u s t  b e  d e c l a r e d  in v a l id  a n d  u n e n f o r c e a b l e  a s  
i n c o n s i s t e n t  w ith  a n d  c o n t r a r y  to  S t a t e  L a w ."  It is  c l e a r l y  a  v io l a t i o n  o f  t h e  H u m a n  
R i g h t s  A c t  t o  r e f u s e  t o  h i re  s o m e o n e  b e c a u s e  t h e y  a r e  m a r r i e d .

2 )  M ik k a  P o w e l l  v s .  J a c k s  F o o d  M a r t ;  D i s m i s s e d ,  O c t .  1 9 8 0 .

M ik k a  P o w e l l  a s s e r t e d  " th a t  s h e  w a s  t e r m i n a t e d  in  w h o l e  o r  in p a r t  b e c a u s e  s h e  w a s  
u n m a r r i e d  a n d  p r e g n a n t ,  w h ic h  c h a r g e s ,  if t r u e ,  w o u l d  c o n s t i t u t e  i l l e g a l  d i s c r i m i n a t i o n  
in v i o l a t i o n  o f  A S  1 8 . 8 0 . 2 2 0 ( 1 ) . "  T h e  C o m m i s s i o n  f o u n d  a g a i n s t  t h e  c o m p l a i n a n t ,  
f i n d in g  e v i d e n c e  of  c o n t i n u e d  t a r d i n e s s ,  w a lk in g  off  t h e  j o b  fo r  e x t e n d e d  p e r i o d s  o f  
t i m e ,  a n d  o t h e r  r e a s o n s  w h ic h  c o u l d  h a v e  b e e n  t h e  s o l e  r e a s o n  fo r  t h e  t e r m i n a t i o n .  
H o w e v e r  it w o u l d  b e  a  v io la t io n  o f  t h e  H u m a n  R i g h t s  A c t  t o  d i s c r i m i n a t e  b y  r e t a i n i n g  a  
p e r s o n  w h o  i s  m a r r i e d  a n d  p r e g n a n t ,  b u t  fire  s o m e o n e  w h o  is  n o t  m a r r i e d  a n d  
p r e g n a n t .

3 )  A n n e  M il le r  v s .  G o l d e n  N o r th  M o te l ;  D i s m i s s e d ,  F e b .  1 9 8 0 .

A n n e  M il le r  a l l e g e d  t h e  G o l d e n  N o r th  M o te l  d i s c r i m i n a t e d  in h e r  f i r in g ,  b e c a u s e  o n e  of  
t h e  r e a s o n s  g i v e n  fo r  h e r  t e r m i n a t i o n  w a s  a  c o m p a n y  p o l i c y  p r e f e r r i n g  m a r r i e d  
p e r s o n n e l  in  h e r  p o s i t i o n .
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P a g e  3 .

T h e  C o m m i s s i o n  f o u n d  a g a i n s t  t h e  c o m p l a i n a n t ,  fo r  r e a s o n s  o t h e r  t h a n  t h e  a l l e g a t i o n ,  
w h i c h  if t r u e  w o u l d  h a v e  b e e n  a  d i s c r i m i n a t o r y  p r a c t i c e .  A  p o l i c y  t h a t  e s t a b l i s h e s  a  
p r e f e r e n c e  f o r  m a r r i e d  p e r s o n n e l  o v e r  u n m a r r i e d  p e r s o n n e l  is  a  c l e a r  v i o l a t i o n  of  t h e  
H u m a n  R i g h t s  A c t .

Attornev-General's Opinion.,on a maritaLstatus. case January. 4, j 98.Qt
T h e  A t t o r n e y  G e n e r a l  h a s  i s s u e d  o n e  o p i n i o n  o n  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  in 
A l a s k a .  T h i s  o p i n i o n  d i s c u s s e d  " c o h a b i t a t i o n . "  T h e  n o t e d  t h a t  " c o h a b i t a t i o n  p e r  s e . 
h o w e v e r ,  i s  n o t  c o v e r e d  b y  t h e  A l a s k a  h u m a n  r ig h t s  la w  a n d  it w o u l d  a p p e a r ,  
t h e r e f o r e ,  t h a t  t h e  C o m m i s s i o n  c a n n o t  p r o v i d e  r e l ie f  fo r  d i s c r i m i n a t o r y  c o n d u c t  b a s e d  
u p o n  o n e ' s  c o h a b i t a t i o n  w i th o u t  b e n e f i t  o f  m a r r i a g e  w h e n  e m p l o y m e n t  p o l i c y  is  
a p p l i e d  a c r o s s  t h e  b o a r d  to  all a p p l i c a n t s . "

T h e  A t t o r n e y  G e n e r a l  o p i n i o n  w e n t  o n  to  c a u t i o n  a g a i n s t  a  s i m p l e  i n t e r p r e t a t i o n  in t h e  
s p e c i f i c  c a s e  a t  h a n d ,  g iv in g  a n  e x a m p l e  o f  a  c a s e  f ro m  a n o t h e r  s t a t e  in w h i c h  
c o h a b i t i n g  w a s  f o u n d  to  b e  a n  " e s p o u s e d  r e l a t i o n s h i p ,  i j L .  s h a r i n g  b e d  a n d  b o a r d ,  
h a v i n g  c h i l d r e n ,  s h a r i n g  f in a n c i a l ,  r e c r e a t i o n a l  a n d  s o c i a l  a c t i v i t i e s  t o g e t h e r  p l u s  t h e  
n o r m a l  c a r e s  a n d  w o e s  o f  r a i s in g  a  fa m ily ."  If t h e  C o m m i s s i o n  w e r e  t o  f in d  
c o h a b i t a t i o n  to  b e  m a r i t a l  s t a t u s  fo r  t h e  p u r p o s e s  o f  A S  1 8 . 8 0 . 2 2 0 ( a )  t h e n  it m i g h t  b e  
b e s t  f o r  t h e  C o m m i s s i o n  t o  a m e n d  its r e g u l a t i o n s  "to i n c l u d e  t h i s  e s p o u s e d  
r e l a t i o n s h i p  in i t s  d e f in i t i o n  o f  m a r i t a l  s t a t u s . "

S u m m a r v . a n d  r e l e v a n c e  to  T u m e o  & W a t t u m  v s .  UA;

T u m e o  a n d  W a t t u m  s e e k  a  c o u r t  ru l in g  fo r  t h e  e s t a b l i s h m e n t  o f  m e d i c a l  b e n e f i t s  f o r  
" d o m e s t i c  p a r t n e r s . "  T h e  l i t ig a n t s  d id  n o t  b r in g  t h i s  i s s u e  b e f o r e  t h e  l e g i s l a t u r e  fo r  
a d d i t i o n  t o  t h e  H u m a n  R i g h t s  A c t ,  n o r  fo r  a d d i t i o n  o f  d o m e s t i c  p a r t n e r s  t o  A l a s k a  
S t a t u t e s  3 9 . 3 0 . 0 9 0 ( a ) ( 2 )  w h i c h  s p e c i f y  p r o v i s i o n s  fo r  t h e  s t a t e ' s  h e a l t h  i n s u r a n c e  p l a n .  
T h e  U n i v e r s i t y  is  f r e e  to  n e g o t i a t e  a  p l a n  w h i c h  i n c l u d e s  d o m e s t i c  p a r t n e r s .  R a t h e r  
t h a n  s u c c e s s f u l l y  n e g o t i a t e  t h i s  fo rm  o f  c o m p e n s a t i o n  t h e  l i t i g a n t s  h a v e  g o n e  t o  c o u r t  
s e e k i n g  a  s o l u t i o n  o u t s i d e  t h e  d e m o c r a t i c  p r o c e s s .

T u m e o  a n d  W a t t u m  d id  n o t  c h o o s e  t o  h a v e  t h e i r  c a s e  h e a r d  b y  t h e  H u m a n  R i g h t s  
C o m m i s s i o n .  It i s  d if f icu lt  t o  s p e c u l a t e  o n  d i f f e r e n c e  in t h e  o u t c o m e  o f  t h e i r  c a s e  h a d  
t h e y  c h o s e n  t o  p l a c e  t h e i r  c o m p l a i n t  w ith  t h e  H u m a n  R i g h t s  C o m m i s s i o n .  E x p a n s i o n  
o f  t h e  m a r i t a l  s t a t u s  p r o v i s i o n  to  i n c l u d e  in d i v i d u a l s  w h o  w e r e  n o t  m a r r i e d ,  a n d  w e r e  
n o t  r a i s i n g  a  f a m i ly ,  m ig h t  w e l l  h a v e  b e e n  m o r e  difficult b e f o r e  t n e  H u m a n  R i g h t s  
C o m m i s s i o n .



T h e  A l a s k a  H u m a n  R i g h t s  A c t  p r e c l u d e s  d i s c r i m i n a t i o n  b a s e d  u p o n  m a r i t a l  s t a t u s .  
C l e a r l y  p r o h i b i t e d  a r e  e m p l o y m e n t  p r e f e r e n c e s  e x c l u d i n g  p e r s o n s  f r o m  e m p l o y m e n t  
b e c a u s e  t h e y  a r e  o r  a r e  n o t  m a r r i e d .  S i n g l e  p e r s o n s  m a y  n o t  b e  p r e f e r e n t i a l l y  h i r e d  
o v e r  m a r r i e d  p e r s o n s .  M a r r i e d  p e r s o n s  m a y  n o t  b e  p r e f e r e n t i a l l y  h i r e d  o v e r  u n m a r r i e d  
p e r s o n s .  A  p e r s o n  w h o  is  u n m a r r i e d  a n d  p r e g n a n t  h a s  t h e  s a m e  e m p l o y m e n t  of  
s o m e o n e  w h o  is  m a r r i e d  a n d  p r e g n a n t .

T h e  c a s e s  to  d a t e  a r e  fa ir ly  s t r a i g h t  f o r w a r d  i n t e r p r e t a t i o n s  o f  t h e  H u m a n  R i g h t s  A c t .  
T h e  T u m e o  & W a t t u m  v s .  U A  c a s e  is n o t  a s  s t r a i g h t  f o r w a r d .  T u m e o  & W a t t u m  a r e  n o t  
l e g a l ly  m a r r i e d .  T h e y  a r e  a l l e g i n g  t h a t  t h e i r  " d o m e s t i c  p a r t n e r s "  s h o u l d  r e c e i v e  t h e  
c o m p e n s a t i o n  b e n e f i t s  p a c k a g e  g r a n t e d  to  m a r r i e d  i n d i v i d u a l s  b e c a u s e  e a c h  h a s  
s u b m i t t e d  a n  "a f f id a v i t  o f  m a r i t a l  e q u i v a l e n c y "  to  t h e  U n iv e r s i ty .

It is  d iff icu lt  to  s e e  h o w  T u m e o  & W a t t u m  h a v e  a  c a s e  e s t a b l i s h i n g  d i s c r i m i n a t i o n  
b a s e d  o n  m a r i t a l  s t a t u s .  A l t h o u g h  n e i t h e r  T u m e o  n o r  W a t t u m ' s  d o m e s t i c  p a r t n e r s h i p  
is  i l l e g a l ,  t h e y  a r e  c l e a r ly  n o t  r e l a t i o n s h i p s  w ith  t h e  l e g a l  r e c o g n i t i o n ,  c e r t i f i c a t i o n  a n d  
s t a t u s  o f  m a r r i a g e .  T h e  G r e e n e  d e c i s i o n  w o u ld  e x p a n d  t h e  H u m a n  R i g h t s  l a w  to  
p r o t e c t  o r  r e w a r d  a  r e l a t i o n s h i p  w h ic h  l a c k s  t h e  l e g a l  a n d  s o c i a l  s t a m p  o f  r e c o g n i t i o n  
s i m i l a r  t o  t h o s e  a f f o r d e d  b y  s o c i e t y  to  t h e  in s t i tu t io n  of  m a r r i a g e .

B r i e f i n g  P a p e r ,  H B  2 2 6

P a g e  4 .
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Sec. 18.80.220. Unlaw ful employment practices, (a) It is un­lawful for(1) an employer to refuse employment to a person, or to bar a person from employment, or to discriminate against a person in compensa­tion or in a term, condition, or privilege of employment because of the person’s race, religion, color, or national origin, or because of the per­son's age. physical or mental disability, sex. marital status, changes in marital status, pregnancy, or parenthood when the reasonable de­mands of the position do not require distinction on the basis of age, physical or mental disability, sex, marital status, changes in marital status, pregnancy, or parenthood;(2) a labor organization, because of a person’s sex, marital status, changes in marital status, pregnancy, parenthood, age, race, religion, physical or mental disability, color, or national origin, to exclude or to expel a person from its membership, or to discriminate in any way against one of its members or an employer or an employee;(3) an employer or employment agency to print or circulate or cause to be printed or circulated a statement, advertisement, or publication, or to use a form of application for employment or to make an inquiry in connection with prospective employment, that expresses, directly or indirectly, a limitation, specification, or discrimination as to sex, physical or mental disability, marital status, changes in marital sta­tus, pregnancy, parenthood, age, race, creed, color, or national origin, or an intent to make the limitation, unless based upon a bona fide occupational qualification;(4) an employer, labor organization, or employment agency to dis­charge, expel, or otherwise discriminate against a person because the person has opposed any practice* forbidden under AS 18.80.200 — 18.80.280 or because the person has filed a complaint, testified, or assisted in a proceeding under this chapter;(5) an employer to discriminate in the payment of wages as between the sexes, or to employ a female in an occupation in this state at a salary or wage rate lesa than that paid to a male employee for work of comparable character or work in the same operation, business, or type of work in the same locality; or(6) a person to print, publish, broadcast, or otherwise circulate a statement, inquiry, or advertisement in connection with prospective employment tnat expresses directly a limitation, specification, or dis­crimination as to sex, physical or mental disability, marital status, changes in marital status, pregnancy, parenthood, age, race, religion, color, or national origin, unless based upon a bona fide occupational qualification.(b) The state, employers, labor organizations, and employment agencies aba 11 maintain records on age, sex, and race that are re­quired to administer the civil rights lawB and regulations. These records are confidential and available only to federal and state person­

§ 1 8 .8 0 .2 2 0  H e a l t h , S a f e t y , and  H o u s in g  § 1 8 .8 0 .2 2 0
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nel legally  c h a rg e d  w i th  a d m in is te r in g  civil n g h t s  laws and  re g u la ­
tions. However, s ta t i s t i c a l  in fo rm ation  compiled from records on age, 
sex, an d  race s h a l l  be m ade av a ilab le  to the genera l public. (§ 6 ch 
117 SLA 1965; a m  § 4 ch 119 SLA 1969; am  § 1 ch 237 SLA  1970; am  
§§ 5. 6 ch 42 S L A  1972; a m  § 1 ch 119 SLA 1974; am  5 9 ch  104 SLA
1975; am  § 9 ch  69 SLA  1987)

Croea reference*. — For original juris­diction of the superior court over suits arising under this chapter, see .AS 
22.10.020.O pinions o f attorney g e n e ra l — An employment decision not to hire one who lives anth a person o f the opposite sex does .not come within the prohibition against employment decisions baaed on marital statu*. January 4, 1980 Op. Att'y Gen.Subeecnon (a) preserves the nonasaociational nghts of those public employees whose sincere and conscien­tious beliefs forbid union membership but who. because they are not members of an organised religion, do not come within the coverage of AS 23.40.225. January 13, 1984 Op. Att'y Gen.A state employee in a collective bar­gaining unit who does not belong to an organized religion is entitled to an accom­modation of his religious opposition to the payment of union dues. Janu ary 13. 1984 Op. Att'y Gen.Because discrimination on the basis of citizens nip baa the effect of discriminat­ing on the baaia of national origin, this section and .45 18.80.255 maice it dear that an employer, including the state orN O T E S  TOD iscrim ination nood not b« purpose­ful to be unlaw ful under paragraph (aXl) of this section. Instead, unlawful diacriminatiao may result aa an "acciden­tal byproduct of a traditional way of thinking about females." Alaska U SA Fed. Credit Union v. Fridrikaeon, 842 P_2d 304 fAlaska 1982).C o verage o f anCl-diacrim ination law is not limited to in h ab itan ts . Adame v. Pipe lin e n  Union 798, 699 P2d 343 (Alaska 1985),Consideration o f fed eral decisions. — In the past, whan considering the pa­rameters of the Alaska anti-discrimina­tion statute, the supreme court has exam­ined the reiovant federal Title VH deci­sions for guidance. Alaska State Comm'n

any of its political subdivisions, may not discriminate against a potential or exist­ing employee because that person is not a citizen of the United States. April 14, 1975 Op. Att'y Gen.All questions on employment applica­tions which inquire as co alienage or United State* citizenship must be affir­matively stricken aa legally impermisai- ble quesuoos: furthermore, should thi« in­formation become available through a source other than by application, no use may be made of it. April 14. 1975 Op. Att'y Gen.It is the opinion of the attorney general that State Deferred Compensation Plan options calculated by gender-baaed actu­arial cables unlawfully discriminate against women employee*. Jun e 2, 1980 Op. Att’y Gen.Subsection (b) should be interpreted to require the commission to keep confiden­tial information from a survey for record* maintained to administer civil rights law* and regulations until it is presented at public baaring unleaa the information is released in a format which does not iden­tify individual responding employers or unions. May 14. 1979 Op. Att'y Gen.D E C IS IO N Sfor Human Right* v. Yellow Cab, 611 P_2d 487 <’Alaska 1980).Federal credit union ia "em ployer” . — A  federal credit union with member­ship open to military and civilian person­nel at Elmendorf, Adak and Shemya mili­tary baaea, member* of the Air National Guard, senior member* of the Civil Air Patrol, shareholders in 10 native regional corporations, and employes* of certain contractors of Alyeak* Pipeline Sem ce Company was held to be an ’ employer' within the meaning of A S 18.80.300(4) and not entitled to an exclusion aa a "fra­ternal organization." Alaska U S A  Fed. Credit Union v. Fridrikaeon, 642 P .2d 804 (Alaska 1982).Section applicable to union*—  Thia section, like 42 U .S .C . I 20G0e et *eq.,
398
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March 14, 1995

The Honorable Pete Kelly 
The Honorable Norman Rokeberg 
House of Recrssentatives
Stare Caoitol 
Mail Stoo 3101 
Juneau, Ak. 99301-1132

RE: House Sill 226 and House Sill 227

Dear Representatives Kelly and Rokeberg:

Last week's Representative Kelly's aide, Bruce Campbell, 
contacted the Commission's executive director and indicated that 
you would appreciate knowing the agency's position on House Sills 
22r and 227, and any suggestions that the Commission might have. 
At its meeting on March 9 and 10, 1995, in Anchorage the Commission 
considered the legislation.

The Commissioners reviewed the bills and passed the following 
motion with regard to House 3ill 226:

Motion: The Commission supports House Sill 226 with the following
change: the term 'benefits' be clearly defined as health insurance 
b e n e f i t s .

Motion By: Commissioner Hamilton; Second by Commissioner Dyson.
Motion passed unanimously.

The Commission takes no position on House Sill 227 because it 
doesn't directly effect A. S. 13.30 et seq. the Commission's 
enforcement statute. The current commission has taken this 
practice when considering legislation.

If you have questions, please contact either me at 745-3262 or 
Executive Director Paula M. Haley at 1-907-276-7474, extension 241.

Sincerely

Edna DeVries, Chairman



t

3 IS I AneilaAV. 
Fairbanks. .AX 99709 
14 January 1995

Representative Pete Keiiv 
Stare Capitol 
Juneau. .AX 99801-1132

Dear Mr. Kelly

Tne recent decision by Judge Greene m Fairoanks saying that unmarried coupies are entitled to the 
sam e benedts as accorded to married couples opens Pandora's box to lioganon and regulauon 
w nung about wno is ana who is not enotlea to family benedts. More important. I view the 
decision as another step in the dissolution of the fabnc that hoids our society together.

The next generation o f  responsible citizens should be recruited from the stable families formed by 
committed heterosexual couples. The continuation o f  our societv is dependent on the formation o f 
families.

W e nave all lamented the social ills that have accompanied the breakdown o f family life. The State 
therefore has a compelling interest m formation o f families, and is thereby jusnded in adopting 
policies that provide special benedts to traditional families. I would therefore urge the adoption o f 

J  legislation that clearly stares that spousal benedts tor any state employee shall apply to only those
who are legally mam ed. I would further urge thai no unmarried person may use the state courts to 
sue for family benedts.

According to the January 13 News Miner arncie Judge Greene referred to the precedent set by an 
Equal nghts Commission ruling that Landlords cannot refuse to rent to unmarried cohabiting 
heterosexual couples. I would h ith e r  urge that adoption o f legislation asserting the unconditional 
nghts o f  landlords to evict or refuse to rent to unmarred heterosexual partners.

Please do not construe this letter as being anr-hom osexual. I have backed homosexual rights. My 
interest in wnung this letter is that I think it is time for us to send a message to the coming 
generation that the formation o f  families is good, and promiscuity and having children out o f  
wedlock is bad.

I thank you for your consideration.

Sincerely yours,

Daniel W. Swift

S U P P O R T
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HOUSE BILL NO. 226
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I >USE COMMITTEE REPO: n

HESS
Judiciary"

HB 226

REPEAL OF MARITAL STATUS PROTECTIONS

"An Act permitting the provision of different retirement and health benefits to employees based on marital 
status."

recommends it be replaced
with the following committee substitute

[ ] the same title 
[ ] a new tide

( ] additional referral to _  
f | attached amendment(s)

ADOPTS:______________

Committee

___________________________ Letter of Intent
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f r l l ln r lf i l  V * t r  F.rlllnr

Defining 'domestic partners'Ju d g e  M a r y  G r e e n e , w ho 'ru led  Inst w eek Hint the u n iv e rs ity  c a n n o t d isc r im in a te  on the b asis of utarll.n l sl.nt.us w hen p ro v id in g  henlth b en efits , has m a d e  a le g a lly  c o rre c t but p o litic a lly  un ten ab le d e c i­sion .T w o u n iv e rs ity  e m p lo y e e s—M a rk  T u m e o  and K a te  W a ttu m —sued the Institution b eca u se  It would not exten d  h e a lth  b en efits  to their sn m e-sex ,d o m es- l ic  p a rtn e rs . T h e y  said  the u n ive rsity  w as d is c r im i­n a tin g  a g a in s t th e m , nnd G re e n e  a gre e d .T h e ju d g e 's  d e cisio n  se em s u n a ssa ila b le  from  a le g a l sta n d p o in t. T h e  u n ive rsity  p ays p a rt of the h e a lth  In s u ra n c e  bill for em p lo y e e  sp ouses. T h a t m e a n s a m a rr ie d  e m p lo y e e  Is " p a id ”  m ore than an u n m a rrie d  e m p lo y e e . T h a t 's  d iscrim in a tio n  011 the b a sis  of n ia ril al s ta tu s , nnd th at's  Illegal under sto le  la w .T h e u n iv e rsity  used so m e convoluted reaso n in g lo oh scu ro the e sse n tia l issu e . If  argued thnt m arrie d  p e o p le  h a v e  a le g a l o b lig a tio n  to su p p o rt th e ir  sp o u ses, an the u n iv e rs ity  ca n  help them  w itli health  b e n e fits , b u t G r e e n e  noted thnt under the u n iv e rs i­t y ’s logic  " a  s in g le  person m ight he paid $50 for a Job for w hich  a m a rr ie d  p erson m ight be paid $100. S u ch  a re su lt w ould p la in ly  be u nlaw ful . .So  w hat h ap p en s n e x t?Ju d g e  (Jre e n e  su g g e ste d  a few options for the u n iv e rs ity . It co u ld  s lo p  su b sid izin g  h ealth  ben efits for sp o u ses of u n iv e rs ity  em p lo y e e s. O r it could e x ­tend b en efits  lo  a n y o n e who sign s nn " n ffn d a v it  of sp o u sal e q u iv a le n c y ,”  as T u m e o  nnd W nltupi have done w ith th eir  p a rtn e rs .N eith er option Is p o litic a lly  r e a lis tic .B a r r in g  e m p lo y e r  su b sid 'es of h ealth  b en efits * for m a rrie d  co u p les w ould c re a te  a huge u p ro a r.B u t fo r m a lly  a c c e p tin g  nn ' ‘ n ffn d a vit of sp ousal e q u iv a le n c y ”  w ould c re a te  a g re a te r  o u tcry  b eca u se  It e s se n tia lly  w ould re co g n ize  g a y  and lesb ian  m a r­r ia g e s . C u r r e n tly , thnt Idea Is In le g a l lim b o , G re e n e  noted. It lik e ly  w ill s ta y  th ere , given  the th rea t to stro n g , h e a lth y  fa m ilie s  Hint m any people b elieve su ch  m a r r ia g e s  re p re se n t.T h e re  Is a n o th e r, b ro a d e r option not exp ressed  by (Jre en e . We co u ld  m a k e  n decision  th at, as a s o c ie ­ty , we w ant nm la w s lo en co u ra g e  h ete ro se xu a l m a r ­r ia g e s  by a llo w in g  e m p lo y e rs  to p ay  such  coup les b e tte r . H o w e v e r, su ch  nn e ffo rt could req uire s ta tu ­tory nnd co n stitu tio n a l a m e n d m e n ts ot the sta te  nnd fe d e ra l le v e l. A nd It is fra u g h t with r is k —do we r e a l­ly w ant g o v e rn m e n t to en ter the business of d ecid in g  (w llh  ap o lo g ie s to D r . Seu ss) “ w ho’s b etter than w h o ? ”G r e e n e ’s d e cisio n  could have im m e n se  r a m i­fic a tio n s  b e c a u s e  h er rea so n in g  m ay  be app lied  to an y  g o v e rn m e n t or p riv a te  em p lo y e r.And an y notion sp u rre d  by the d ecisio n  w ill be e x tre m e ly  c o n tr o v e r s ia l. T h is  Issue hns been s im ­m e rin g  for so m e  lim e . Ju d g e  G re e n e . In d e fin in g  the d isp u te  p r e c is e ly , Ju st brou gh t It to a boll.



Judge rules unmarried couples should get benefits
y MICHAEL D R E W
aff W riter
A Superior Court judge has ruled that 
m a r r i e d  couples living together shouid 
* offered the same employee health be- 
.-fits at the University of Alaska Fair- 
inks as married couples.
The Wednesday ruling by F a irbanks  

jdge Mary Greene could have implica- 
jns beyond the UAF campus, possibly ex- 
nding to all University of Alaska caro­
uses and eventually to all state depart- 
ents. said Assistant Attorney General 
)hn Gaguine.
Greene ruled in favor of Mark Tumeo, an

U A F  c a n n o t  d e n y  h e a l t h  i n s u r a n c e  t o  s a m e - s e x  p a r t n e r s
associa te  professor of engineering, and 
Kate Wattum, a university public affairs 
ass is tan t in Fairbanks. The two sued the 
university in J a n u a ry  1994 after being de­
nied health care  benefits for their same- 
sex partners .

In a brief written s ta tem ent Thursday 
Tumeo and Wattum said they are pleased 
with G reene’s decision.

“ We think that the judge endorsed the 
idea that there should be equal pay for 
equal work and that people should receive

the same pay, regardless of whether they 
a re  m arr ied  or s ingle ,"  the s ta tem ent 
said.

Tumeo and Wattum claimed they were 
discriminated against based on marital 
status since the university provides health 
care benefits to its employees' spouses but 
not to employees' domestic partners, re ­
gardless of sex.

Greene agreed, saying discrinunation 
against unm arried  couples, even when 
they are  of the same sex, constitutes dis­

crimination based on m ari ta l  status. But 
she stopped short of defining "domestic 
partner."

In her ruiing, Greene said the university, 
by o ffe r in g  h e a l th  c a r e  c o v e ra g e  to 
spouses of married employees but not to 
p a r tn e rs  of u n m a rr ie d  em ployees, “ is 
compensating m arr ied  em ployees to a 
greater  extent than it compensates un­
married employees."

Greene’s ruling does not require  the uni­
versity to offer coverage to the unmarried

partner  of an employee. But it does pro­
hibit the university from using marital s ta­
tus  to d e te rm in e  w h e th e r  to offer the 
coverage.

Greene said it is irrelevant to her deci­
sion whether Tumeo and partner Bruce 
Anders and Wattum and partner Beverly 
McClendon are able to obtain a m a m a g e  
license in Alaska.

While the sta te  does not issue same-sex 
m a r r ia g e  licenses, Tum eo and Anders 
h av e  s igned  an “ A ffidav it  of Spousa] 
Equivalency. ” The affidavit explains them 
relationship, say ing  Tumeo and AndersSee RULING, Page A -8

R U L I N G :  J u d g e  r u l e s  t h a t  h e a l t h  c o v e r a g e  c a n n o t  b e  d e n i e d  o n  b a s i s  o f  m a r r i a g eContinued from Page A -1 
are “ jointly responsible for each 
other's common welfare and finan­
cial obligations."

For now, the ruling is limited to 
t h e  u n i v e r s i t y  s y s t e m ,  s a i d  
GaguiDe. But if the  u n iv e rs i ty  

.a p p e a ls  to the Alaska Suprem e 
Court and loses, the ruling would 
apply to other state agencies.
“If i t’s upheld they will have to 

review their policies regarding the

new law ,” Gaguine said.
Bill Kauffman, the university 's 

a t to rney  on the case, was out of 
town Thursday  and unavailable for 
c o m m e n t .  W h e th e r  U A F would 
appeal was unknown

In her decision, Greene referred 
to two Alaska Supreme C.iun cases 
involving violations of th t  Alaska 
H u m an  R igh ts  Act. Tum eo  and 
Wattum had argued the cases sup­

po rt  the ir  case  against the uni­
versity.

In the 1989 case of Foreman v. 
Anchorage Equal Rights Commis­
sion, an unmarried woman a ttem p­
ted to rent an apartment for her 
baby, the baby’s father and herself. 
The landlords, the Foremans, re­
fused to rent because she and the 
baby 's  father were not married. 
The court ruled against the Fore­

mans, saying the Human Rights 
Act was intended to protect unm ar­
ried couples.

In a 1994 c a s e ,  S w a n n e r  v. 
Anchorage Equal Rights Commis­
sion, the landlord refused to rent to 
unmarried couples living together. 
The landlord, Swanner, claimed he 
was not discriminating on marital 
s ta tus  but r a th e r  on conduct. A 
judge ruled the landlord could not

d is c r im in a te  ag a in s t  u n m arr ied  
couples.

G reene said the university has 
several options.

It could refuse to provide health 
c a re  coverage  for spouses, or it 
could rew rite  its benefit plan to de­
fine "dependent"  as a person for 
whom an em ployee provides the 
m ajority  of financial support.

Or, Greene said, the benefit plan 
could be rewritten to indicate that

h e a l th  c a r e  co verage  would be 
av a i la b le  for all employees and 
their domestic partners, provided 
the employee and partner are  will­
ing to sign the Affidavit of Spousai 
Equivalency.

UAF's Human Resources direc­
to r ,  P a t t y  K a s t e i i c ,  s a id  she 
could i’t comment on the case until 
she ,iad an opportunity to review 
the judge’s decision.



the applicants for rental property were 'similarly situated' to 

married renters." Appellee Br. at 21. It argues that "[i]n order 

to be unlawful, discriminatory treatment must be directed toward 

individuals who are 'similarly situated. Appellant Br. at 16.

The University does not explain why it believes that the 

heterosexual couples in Swanner and Foreman were similarly situated 

to married renters while the homosexual couples in this case are 

not similarly situated to married employees. Two possibilities 

come to mind. First, it may be that the University believes that 

the Swanner/Foreman couples were "similarly situated" to married 

couples because they would have been allowed to marry but chose 

not to, unlike the couples in this case who the University claims 

are not permitted to marry. Such a distinction is irrelevant.8

Next, it may be that the University believes that the 

Swanner/Foreman couples were "similarly situated" to married 

couoles because they were financially interdependent while the 

couples in this case are not. Certainly, unmarried heterosexuals 

have no more claim to financial interdependence than unmarried 

homosexuals. Therefore, this rationale does not indicate that the 

Swanner/Foreman couples were "similarly situated" to married

8Even if this distinction were relevant, the University would 
have to show that same-sex marriages are prohibited in Alaska. 
The Alaska Supreme Court has not been asked to decide whether 
Alaska's marriage statute allows for same-sex marriages. The 
memorandum from the presiding judge of the Third Judicial District 
is not a conclusive statement of the law in this regard. Appellee 
Exh. A. The University has provided no legal argument •' t such 
marriages are prohibited.

Tumeo v. UofA 
4FA-94-43 Civil 
Page 15 1 5



articulated a basis for the discrimination: the legal mutual

obligation of support that results from marriage. The court 

determines that this is pretextual. As noted before, to allow this 

basis for disparate treatment would be to eliminate the prohibition 

against marital status discrimination. Any employer could raise 

the argument with respect to any item of employee compensation. 

Recognition of the proffered reason for disparate treatment would 

result in circular reasoning. Accordingly, the court determines 

that Tumeo and Wattum have proven their allegation of 

discrimination based on marital status.

For these reasons, the court concludes that President 

Komisar's decision must be REVERSED. The matter will be REMANDED 

or further proceedings consistent with this opinion.9

DATED at Fairbanks, Alaska this // day of January,

1995.

Because of the disposition of this issue it is not necessary 
to reach the other two issues raised by appellants. In the 
interest of completeness the court notes that the Grievance Council 
m i s stated the law of sexual discrimination; mere "equal 
application" does not render a regulation nondiscriminatory. See 
Loving v. V i r g i n i a . 388 U.S. 1, 8, 18 L.Ed.2d 1010, 1016 (1967). 
However, the court concludes that the health plan does not 
discriminate on the basis of sex. (_ \p\fr fflJwfpuL

The court does not reach the argument that the plan violates 
the requirement of merit-based employment because the University 
never addressed the issue and the case is remanded for farther 
proceedings, where, if necessary, the University may consider the 
allegation in the first instance.

Tumac v. UofA
4 F A - 9 4 -4 3 Civil « r t i f y  t h d  co----*- '
Page 19 19 x. « «»i W ^ n *** ""*101

Judge
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rHE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT 

AT FAIRBANKS

M A R K  T U M E O  an$ K A T E  W A T T U M ,

A p p e llan ts ,

v.

UNIVERSITY OF ALASKA,

A ppellee .

C ase  N o. 4 F A -94-43  C iv il

A P P E L L E E  U N IV E R S IT Y  O F  
A L A S K A ’S M E M O R A N D U M  O F  
P O IN T S  A N D  A U T H O R IT IE S  IN  
S U P P O R T  O F  M O T IO N  F O R  
R E C O N S ID E R A T IO N ___________

J

I .  IN T R O D U C T IO N  

T h is  ca se  s t im s  from  the  U n iv ers ity  o f  A la sk a ’s ("U n iv ers ity ") den ia l o f  d ep e n d en t h e a lth  

ca re  b en e fits  fo r  t h :  sam e  se x  dom estic  p artn e rs  o f  ap p e llan ts  M ark  T u m eo  an d  K a te  W a ttu m , 

U n iv e rs ity  em p lo y e  s .  T he U n iv e rs ity 's  d en ia l o f  ap p e lla n ts ’ requests to  en ro ll th e ir sam e  sex
• j

d o m estic  p a rtn e rs  n  th e  U n iv e rs ity ’s h ea lth  c a re  p ro g ram  w as based  upon  th e  d e fin itio n  o£ 

"dependen t"  in  th e  U n iv ersity ’s h ea lth  ca re  p lan , w h ich  a llo w s fo r d ep en d en t co v e rag e  o n ly  fo r  

sp o u ses , n o t fo r un rh arried  d o m estic  partners.
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On January 1 

that the University’ 

18.80.220’ s prohibit!

, 1995, this court issued a Memorandum Decision and Order in which it ruled 

definition o f dependent in its employee health care plan violated AS 

iAn against discrimination in employment on the basis o f marital status. In this 

motion for reconsider ition, the University respectfully subnuts that, in assuming that AS 18.80.220’ s 

ban on marital discr mination is absolute, the court overlooked or failed to consider the Alaska

legislature's explicit 

provision o f employej; 

in light o f the clear 

in the provision o f 

reconsider its Januarr

icense to the State o f Alaska and others, as employers, to discriminate in the 

dependent health care coverage on the basis o f marital status. Accordingly, 

< vidcncc o f the legislature’ s intent to allow' public employers to discriminate 

endent health care coverage on the basis o f marital status, this court should 

11, 1995 order and uphold the University’ s denial o f appellants’ grievance. 

I I .  ARGUMENT

dep

A. The Court Overlooked o r Failed to Consider C lear Evidence o f Legislative 
Intent! to Allow Discrimination on the Basis o f M arital Status In the Provision 
o f Dependent Health Care Coverage

Implicit throu jhout the court’ s January 11, 1995 decision is the premise that, in enacting AS 

18.80.220, the Alaska legislature intended to issue a prohibition against discrimination on the basis 

o f marital status that is absolute and incapable o f exception. Indeed, the court’ s opinion that the 

Alaska legislature hAs evidenced no intent to allow a deviation from its ban on marital status 

discrimination is explicit as well as implicit. In distinguishing Phillips v. Wisconsin Personnel

Commission1' from t

faced a muc

le instant case, the court stated:

The court do:s not regard Phillips as persuasive authority. The court in Phillips
i different statutory scheme. There the court was faced with two

w 167 Wis.2d 205, 48? N.W.2d 121 (Wis. App. 1992).
. 2 -



potentially ihconsistent statutes: one prohibited discrimination based on marital
status, the otner defined "dependent" for the state health insurance plan as "spouse."
Where two statutes are inconsistent, the court’ s task is to reconcile them in such a 
way as not tp nullify either. Here there is only one statement of legislative intent:
AS 18.80.220 prohibits discrimination based on marital status. There is no 
competing statute which requires interpretive gymnastics.37

The court’ s mplicit and explicit premise that the Alaska legislature's ban on marital status

is unconditional is faulty, however. In AS 39.30.090, the legislature's mandate to the State of

Alaska to provide h :alth benefits for its employees, there is clear evidence o f the legislature's intent

that the ban on marital status not be absolute, pointedly with regard to an employer’ s provision of

insurance benefits. AS 39.30.090 states in relevant part:

Sec. 39.30. )90. Procurement o f group Insurance, (a) The Department o f 
Administrat on may obtain a policy or policies o f group insurance covering state 
employees, persons entitled to coverage under AS 14.25.168 [the Teachers’ 
Retirement System], AS 22.25.090 [the Judicial Retirement System], AS 39.35.535 
[the Public Employees’ Retirement System] ..., or employees of other participating 
govemmentjal units, subject to the following conditions:

♦ * *

(2 ) Each eligible employee o f the state, the spouse and the unmarried children chiefly 
dependent lpon the eligible employee for support and each eligible employee o f 
another par icipating governmental unit shall be covered by the group policy, unless 
exempt unc er regulations adopted by the commissioner o f administration.

{

Clearly, AS 39.30.090 is clear evidence o f legislative intent that the ban on marital status]

discrimination in 

dependent benefit*

moployraent not be absolute. In the statute, the legislature did not state thac 

would be available to "anyone who is financially dependent on the employee'"
i
Ior "anyone who is in a marriage-like relationship" or "anyone who signs an affidavit o f spousal 

equivalency." Instead, the legislature mandated that dependent health carc benefits shall be available

v M e m o r a n d u m  Decision and O rder at 16.
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to the state emptoyees’ "spouse," the person who is in a state-crcatcd and state-cnfoiceablc marital

relationship with the employee.

In addition to AS 39.30.090, the other statutes enumerated in AS 39.30.090 restrict dependent

health care coverage to spouses as well. AS 14.25.168, the medical benefits provision o f the

Teachers’ Retiremen1 System, states: •

Sec. 14.25.165. Medical benefits, (a) Except as provided in (c) o f this section, the 
following persons are entitled to major medical insurance coverage if a benefit 
recipient elec s coverage under this section:

(1) A person receiving a monthly benefit from the system;

(2) The spouse o f a person receiving a monthly benefit from the system;

(3 ) A natural or adopted child o f a person receiving a monthly benefit, if the child 
is a dependent child as defined [by the Teachers’ Retirement System].

Similarly, AS 22.25.090, the medical benefits provision o f the Judicial Retirement System,

states:

Sec. 22.25.09 ). Medical benefits, (a) Except as provided in (d) o f this section, the
following persons are entitled to major medical insurance coverage:

(1 ) A person receiving a monthly benefit under this chapter,

(2 ) The zpousc o f a person receiving a monthly benefit under this chapter;

(3 ) A natural or adopted child o f a person receiving a monthly benefit under this 
chapter, i f  th<j child is a dependent child under [this section].

Alaska Statute 39.35.535, the medical benefits provision ofthe Public Employees’ Retirement
!\

System, states: \
t
iSec. 39.35.535. Medical benefiis. (a) Except as provided in (d) o f this section, the 

following persons are entitled to coverage i f  a benefit recipient elects major medical 
insurance coverage under this section:

-4 -



(1) A person receiving a monthly benefit from the system;

(2) The spouse o f a person receiving a monthly benefit from the system;

(3) A natural or adopted child o f a person receiving a monthly benefit from the 
system, if the child is a dependent child as defined in [the Public Employees’ 
Retirement System],

As this court stated in its Memorandum Decision and Order, "Where two statutes are 

inconsistent, the court’s task is to reconcile them in such a way as not to nullify either."^ Here, 

there are not only two statutes, but at least four that are inconsistent with AS 18.80.220’s ban on 

marital status discrimination. The University respectfully submits that these statutes evidence clear

its January 11, 1995 Memorandum Decision and Order and uphold the University’s denial of

o

s. 0)j ;  by a public employer. Accordingly, this court should reconsider the line o f reasoning used by it in

4 '  Og * dependent health care coverage to appellants' domestic partners.

RESPECTFULLY SUBMITTED at Fairbanks, Alaska this 23rd day o f January, 1995.

OWENS & TURNER, P.C. 
Attorneys for Appellee 
University o f Alaska

Thomas P. Owens, Jr.

v M e m o r a n d u m  Decision and Order at 16.
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HUMAN RIGHTS COMMISSION 
CITY AND BOROUGH OF JUNEAU

POSITION PAPER 
HOUSE BILL 226

T h e  C i ty  a n d  B o r o u g h  o f  J u n e a u  H u m a n  R i g h t s  C o m m i s s i o n  o p p o s e s  H o u s e  Bill 
2 2 6 ,  l e g i s l a t i o n  t h a t  p e r m i t s  e m p l o y e r s  t o  d e n y  b e n e f i t s  to  a n  e m p l o y e e ' s  d o m e s t i c  
p a r t n e r  o t h e r  t h a n  a  s p o u s e  a n d  p e r m i t s  l a b o r  u n i o n s  to  n e g o t i a t e  s u c h  a  d e n i a l  o f  
b e n e f i t s .  T h i s  bill a m o u n t s  to  d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s .

T h e  C B J  H u m a n  R i g h t s  C o m m i s s i o n  is  c h a r g e d  w ith  a d d r e s s i n g  u n w a r r a n t e d  
d i s c r i m i n a t i o n .  W e  o p p o s e  t h e  d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s  i n h e r e n t  in 
H B  2 2 6 .

If H B  2 2 6  is  i n t e n d e d  to  e n c o u r a g e  p e o p l e  t o  m a k e  l i fe lo n g  c o m m i t m e n t s ,  i ts  g o a l  
i s  l a u d a b l e  b u t  i ts  a i m  is o f f  t a r g e t .  S o c i e t y  b e n e f i t s  f r o m  t h e  f o r m a t i o n  o f  u n i o n s  
b e t w e e n  c o m m i t t e d  a d u l t s .  C o m m i t m e n t ,  n o t  m a r r i a g e ,  is  t h e  h a l l m a r k  o f  t h e s e  u n i o n s ,  
w h i c h  c a n  a l s o  e n t a i l  s h a r e d  f i n a n c e s ,  m u t u a l  d e p e n d e n c e ,  a n d  r e s p o n s i b i l i t y  f o r  
c h i l d r e n .  T h e  c h a r a c t e r i s t i c s  o f  a  c o m m i t t e d  a d u l t  u n i o n  d o  n o t  d e p e n d  o n  a  m a r r i a g e  
l i c e n s e .

A l a s k a  is  a  s t a t e  o f  i n d iv id u a l i s t s .  W h e n  t h e s e  i n d e p e n d e n t  p e o p l e  c r e a t e  a  
h o u s e h o l d ,  it o f t e n  d o e s  n o t  m a t c h  a  1 9 5 0 s  p i c t u r e  o f  t h e  fa m ily .  M a n y  c o u p l e s ,  in 
s p i t e  o f  t h e i r  c o m m i t m e n t  to  a n d  d e p e n d e n c e  u p o n  o n e  a n o t h e r ,  a r e  n o t  m a r r i e d .  In 
s o m e  c a s e s ,  t h e y  a r e  n o t  f r e e  t o  m a r r y .  F o r  e x a m p l e ,  o n e  m e m b e r  o f  a  c o u p l e  m a y  
r e m a i n  b o u n d  b y  la w  to  a  f o r m e r  s p o u s e  w h o  will n o t  c o o p e r a t e ,  o r  c a n n o t  b e  l o c a t e d ,  

t o  d i s s o l v e  t h e  m a r r i a g e .  If t h e  r e m a i n i n g  p a r t n e r  is  u n a b l e  to  a f f o r d  a  l a w y e r  t o  
p r o s e c u t e  a  d e f a u l t  d i v o r c e ,  h e  o r  s h e  r e m a i n s  m a r r i e d  in d e f in i te ly .  L i k e w i s e ,  s a m e - s e x  
c o u p l e s  a r e  u n a b l e  t o  m a r r y  r e g a r d l e s s  o f  t h e  le v e l  o f  t h e i r  m u t u a l  c o m m i t m e n t  a n d  
f i n a n c i a l  d e p e n d e n c e .

If t h e  S t a t e  o f  A l a s k a  is  lo o k in g  fo r  w a y s  t o  e n c o u r a g e  c o m m i t t e d  u n i o n s  
b e t w e e n  a d u l t s ,  it s h o u l d  n o t  p l a c e  u n d u e  e m p h a s i s  o n  t h e  l e g a l  f a c t  o f  m a r r i a g e .  
D o i n g  s o  p o s e s  a  b a r r i e r  to  t h e  m a n y  u n m a r r i e d  p a r t n e r s  w h o  w i s h  to  t a k e  p e r s o n a l  

r e s p o n s i b i l i t y  fo r  t h e i r  d o m e s t i c  p a r t n e r s .

T h e  v e r y  f i r s t  p a r a g r a p h  o f  A l a s k a ' s  C o n s t i t u t i o n  g u a r a n t e e s  all o f  u s  " e q u a l  
r i g h t s ,  o p p o r t u n i t i e s ,  a n d  p r o t e c t i o n  u n d e r  t h e  la w ."  T h e  C B J  H u m a n  R i g h t s  
C o m m i s s i o n  o p p o s e s  H B  2 2 6  b e c a u s e  it d i s c r i m i n a t e s  a g a i n s t  c o m m i t t e d  p a r t n e r s  w h o  
a r e  n o t  m a r r i e d ,  t o  t h e  d e t r i m e n t  o f  A l a s k a  a n d  in v io la t io n  o f  t h e  C o n s t i t u t i o n .



ALASKA WOMEN'S LOBBY
P.O. BOX 22156, JUNEAU, ALASKA 99802

PO S IT IO N  PAPER O N  M ARITAL STATUS D ISC R IM IN A T IO N  - HB 226

T h e  Alaska W o m e n ' s  L o b b y  supports Alaska's H u m a n  Rights laws as written a n d  
o pposes the passage of H B  226.

H B  226 w o u l d  a m e n d  those laws to allow employers to discriminate o n  the basis of 
marital status in the provision of benefits. It w o u l d  specifically allow e m p l o y e r s  to 
c o m p e n s a t e  a married person m o r e  than a non-married person.

This bill seeks to overturn a recent Superior Court decision w h i c h  f o u n d  that the 
University of Alaska's attempt to grant health benefits only to married couples to be 
illegal discrimination o n  the basis of marital status.

In the Co u r t  decision, w h i c h  is currently being appealed b y  the University, several 
options w e r e  suggested to allow the University to legally limit w h i c h  e m p l o y e e s  m a y  
receive benefits.

T h e  Co u r t  said that the University's health care plan could be rewritten to indicate that 
health care coverage w o u l d  be available for all e m p l o y e e s  a n d  their domestic partners 
wilLing to sign an  affidavit s h o w i n g  a partnership involving financial interdependence.

T h e  C o u r t  is clear that people m a y  take o n  legal responsibility for o n e  another u n d e r  a 
variety of contracts. Marriage is not the sole m e t h o d  of providing for one's significant 
other.

Benefit packages allow employers to attract a n d  retain g o o d  employees. T h e  experience 
of m a n y  employers including other universities, hospitals, municipalities a n d  
businesses s h o w  that this continues to be the case w h e n  domestic partnership benefits 
are included. Inclusion of benefits for domestic partners h a v e  in m o s t  cases not resulted 
in p r e m i u m  increases a n d  have h a d  m i n i m a l  impact o n  enrollment.

W e  urge y o u  to set this bill aside a n d  let the appeals process contir.i. Per h a p s  a 
solution can be fo u n d  w h i c h  allows the H u m a n  Rights Statute to be protected a n d  
re m a i n  intact.

If, however, H B  226 continues to be considered w e  strongly urge that it be a m e n d e d  to 
require that individuals receiving benefits for a third party be either married or a valid 
domestic partner b y  adopting a n  a m e n d m e n t  concisely defining domestic partnerships 
a n d  requiring legal evidence of financial interdependency.

T h a n k  y o u  for your consideration .
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April 4, 1995
Honorable Rep. Robinson 
House o f Representatives 
Juneau, AK 99801
RE: HB-226 & HB-227
Dear Representative Robinson:

I am writing to you to urge you NOT to support House Bills 226 and
227.

I am opposed to HB-227 because it is unnecessary and a waste o f the 
legislature’ s time. The State has a clear policy o f not issuing marriage licenses 
to same-sex couples, and that seems unlikely to change in the near future, 
there are plenty o f real issues for you to deal with, without creating nonissues.

The only purpose I can see in this bill is, unfortunately, the usual 
purpose in gay-bashing. It has proved to be a reliable means o f garnering 
conservative support, and o f splintering the community in new ways. I am 
very disappointed at this cynical use o f some people’s emotional reactions to 
the subject o f homosexuality for the purpose o f political gain. I hope you will 
not be a party to it.

I am opposed to HB-226 for the same reasons, and because the bill is 
generally ill-conceived. I oppose chipping away at the Human Rights Act to 
deny protection to certain disfavored groups in certain situations. This is 
completely contrary to the purpose o f giving equal rights to everyone. It is a 
very dangerous precedent. Further, there is no evidence that permitting health 
or other benefits to be extended to the families o f all employees is detrimental 
to the public good. There is no evidence o f a negative financial impact on the 
state. Further, treating employees equally and fairly tends to increase 
productivity and employee loyalty.

I urge you not to underestimate the number or interest o f gay and gay- 
friendly voters. I am gay, I vote in every election, I donate to candidates and 
causes, and I am active politically. Because o f the hostility which bills like 
these express, gay voters are likely to be low-profile. That does not mean we 
are not out here in numbers you may not expect, and in places you might not 
expect. Some o f your best friends might be gay, and you may not know it.



P.O. Box 82708 
Fairbanks, AK 99708 
April 4, 1995

Rep. Cynthia Toohey 
State Capitol 
Juneau, AK 99801

Re: H.B. 226

Dear Representative Toohey,

I am writing to urge you to oppose House Bill 226 in its present form. H.B. 226 seeks to 
allow discrimination based on marital status. I believe this sets a dangerous precedent by 
undermining our state's human rights laws. Our human rights statute is in place to protect 
the citizens o f this state from discrimination. It should not be manipulated! The citizens o f 
our state should have equal rights, and equal benetits should be extended for equal work.
1 know that Rep. Kelly believes that extending health benefits to domestic partners will 
result in skyrocketing health costs. How does he support this belief? There are many 
universities, municipalities, and businesses in the United States that already extend these 
benetits, and their costs did not increase more than 1% or 2%. Research and facts support 
this.

I understand that Rep. Robinson has offered an amendment to define "domestic partner".
I do support her amendment should HB226 pass. But in my view, this legislation should 
fail as written. Please oppose H.B. 226 as it is currently written. Thank you.

Sincerely,



Contacts for further information:
Fairbanks: Mark Tumeo, 474-6090 
Juneau: Sara Boesser, 586-5230 

Anchorage: Allison Mendel, 279-5001

Domestic Partnerships are NOT the Same as Marriage •
Th e  establishment of a domestic partnership is N O T  a substitute for marriage nor docs it provide the same 
rights and privileges bestowed upon a married couple. A  domestic partnership is a contracnial relationship 
between tw o  individuals w h o  share long-term financial commitments with each other, and agree to share 
liabilities and assets. While such a contractual arrangement m a y  provide such benefits as insurance 
coverage through one of the individual's employers, there are numerous rights which accrue to married 
couples which do not accrue to domestic partners and which cannot be gained through contractual 
arrangements outside m a m a g e .  Examples of some of these benefits are provided below.

Examples of Rights and Privileges G ^ned Through Marriage 
(NOT available through Domestic Partnerships)

•  Joint parenting, joint adoption, joint foster care or custody. •  Visitation status as next of kin for hospital visits.

•  Dissolution and divorce protections, including child support. •  Joint insurance policies for home, auto and health.

•  Immigration and residency for foreign partners. #  Inheritance in the absence of will.

•  Crime victims recovery benefits. •  Rights to social security and medicare benefits.
•  Veterans discounts oa medical care, education and home loans. +  Joint filing of tax returns.

•  Wrongful death benefits for surviving partner and children. •  Joint filing of C t^om s claim when travelling.

•  Bereavement or sick leave to care for partner or child. 9 Domestic violence protection orders.

•  Joint leases with automatic renewal rights in event of death or departure of one panner.

•  Inheritance of jointly-owned real and personal property through survivorship, avoiding taxes and probate.

•  Spousal exemptions to property lax increases upon death of co-owner.

Domestic Partnership Benefits DO NOT Cause Economic Hardship

Currently, over 50 cities or municipalities, 60 universities and 100 private companies offer domestic 
partnership benefits. A  complete listing of these organizations is provided in the attached information. A s  
a result of their experiences, extensive data have been collected on the economic impact of extending health 
benefits to unmarried domestic partners. Without exception, there has been little to no  economic impact 
w h e n  benefits were extended. Average enrollment increases ranged between 0 . 3 %  to 2 % .  There have 
been no  associated increases in insurance premiums.

Using the data collected from the extensive experience of other universities, municipalities and private 
companies, if the University of Alaska extended domestic partnership benefits to its approximately 6000 
employees, it could realistically expect an increased enrollment of approximately 6 0  people (1 %). At the 
average additional cost to the University of approximately 5150 per month, this represents a total increase 
of only $108,000 per year. This is less than a 0.6% increase over the approximately $ 16.7 million the 
University expended in F Y  1994 on benefits.

F a c t s  A b o u t  D o m e s t i c  P a k t n e r s h i t  B e n e f i t s
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April 4, 1995

Honorable Rep. Robinson 
House of Representatives 
Juneau, AK 99801

RE: HB-226 & HB-227

Dear Representative Robinson.

I am writing to you to urge you NOT to support House Bills 226 and
227.

I am opposed to HB-227 because it is unnecessary and a waste o f the 
legislature's time. The State has a clear policy of not issuing marriage licenses 
to same-sex couples, and that seems ur likely to change in the near future, 
there are plenty of real issues for you to deal with, without creating nonissues.

The only purpose I can see in this bill is, unfortunately, the usual 
purpose in gay-bashing. It has proved to be a reliable means o f garnering 
conservative support, and of splintering the community in new ways. I am 
very disappointed at this cynical use o f some people’s emotional reactions to 
the subject o f homosexuality for the purpose of political gain. I hope you will 
not be a party to it.

I am opposed to HB-226 for the same reasons, and because the bill is 
generally ill-conceived. I oppose chipping away at the Human Rights Act to 
deny protection to certain disfavored groups in certain situations. This is 
completely contrary to the purpose of giving equal rights to everyone. It is a 
very dangerous precedent. Further, there is no evidence that permitting health 
or other benefits to be extended to the families o f all employees is detrimental 
to the public good. There is no evidence o f a negative financial impact on the 
state. Further, treating employees equally and fairly tends to increase 
productivity and employee loyalty.

I urge you not to underestimate the number or interest of gay and gay- 
friendly voters. I am gay, I vote in every election, I donate to candidates and 
causes, and I am active politically. Because o f the hostility which bills like 
these express, gay voters are likely to be low-profile. That does not mean we 
are not out here in numbers you may not expect, and in places you might not 
expect. Some of your best friends might be gay, and you may not know it.



L e t te r  to  H o n o ra b le  R e p . R o b in s o n
A p r i l 4 , 1 9 9 5

P a g e  2

We are not monsters who can be identified at a glance. We are voters and 
citizens just like you.

Sincerely,

MENDEL & HUNTINGTON

fison Mendel



P O Box 82708 
Fairbanks, AK 99708 
April 4, 1995

Rep. Cynthia Toohey 
State Capitol 
Juneau, AK 99801

Re: H.B. 226

Dear Representative Toohey,

I am writing to urge you to oppose Flouse Bill 226 in its present form. H.B. 226 seeks to 
allow discrimination based on marital status. 1 believe this sets a dangerous precedent by 
undermining our state's human rights laws. Our human rights statute is in place to protect 
the citizens of this state from discrimination. It should not be manipulated! The citizens o f 
our state should have equal rights, and equal benefits should be extended for equal work.
1 know that Rep. Kelly believes that extending health benefits to domestic partneis will 
result in skvrocketing health costs. How does he support this belief? There are many 
universities, municipalities, and businesses in the United States that already extend these 
benefits, and their costs did not increase more than 1% or 2°o. Research and facts support 
this.

I understand that Rep Robinson has offered an amendment to define "domestic partner".
I do support her amendment should HB226 pass. But in my view, this legislation should 
fail as written Please oppose H.B 226 as it is currently written. Thank you.

Sincerely

James A. Cruz
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C o n ta c ts  fo r fu r th e r  in fo rm a tio n :
F a irb a n k s : M a rk  T u m eo , 474-6090 

J u n e a u :  S a ra  B oesser, 586-5230 
A n c h o ra g e : A llison  M en d e l, 279*5001

D om estic  P a r tn e rsh ip s  a re  N Q T  Ih e  S am e  as M a rr ia g e •
The establishment o f a domestic partnership is NOT a substitute for marriage nor docs it provide the same 
rights and privileges bestowed upon a married couple. A domestic partnership is a contractual relationship 
between tw o individuals who share long-term financial com mitments with each other, and agree to share 
liabilities and assets. W hile such a contractual arrangem ent may provide such benefits as insurance 
coverage through one o f the individual's employers, there arc numerous rights which accrue to married 
couples which do not accrue to dom estic partners and which cannot be gained through contractual 
arrangements outside marriage. Examples o f some o f these benefits are provided below.

E xam ples o f  R ig h ts  a n d  P riv ileges O a in e d  T h ro u g h  M a rr ia g e  
(N O T  a v a ila b le  th ro u g h  D om estic  P a r tn e rs h ip s )

9  Joint parenting, joint adoption, joint foster care or custody. •  Visitaticm status as irexl of kin for hospital visits.

•  Dissolution and divorce protections, including child support •  Joint insurance policies for home, auto and health.

•  Immigration and residency for foreign partners. O Inheritance in the absence of will.

•  Crime victims recovery benefits. •  Rights to social security and medicare benefits.
•  Veterans discounts on medical care, education and home loans. •  Joint filing of tax returns.

•  Wrongful death benefiis for surviving panner and children. •  Joint filing of customs claim when travelling.

•  Bereavement or sick leave to care for panner or chikL •  Domestic violence protection orders.

•  Joint leases with automatic renewal rights in event of death or departure of one panner.•  Inheritance o fjoin lly-ow aed  real and personal property through survivorship, avoiding taxes and probate.
•  Spousal exemptions to property tax increases upon death of co-owncr.

D om estic. P artng rfih lD -B eneflts  DO  N Q T  C au se  E co n o m ic  H a rd sn ip

Currently, over 50 cities or m unicipalities, 60 universities and 100 private com panies offer dom estic 
partnership benefits. A  complete listing o f these organizations is provided in  the attached information. As 
a result o f  their experiences, extensive data have been collected on the economic im pact o f  extending health 
benefits to  unmarried domestic partners. W ithout exception, there has been little to no econom ic impact 
when benefits were extended. Average enrollm ent increases ranged between 0.3%  to 2% . There have 
been no associated increases in insurance premiums.

Using the data collected from the extensive experience o f other universities, m unicipalities and private 
com panies, if  the University o f Alaska extended domestic partnership benefits to its approximately 6000 
em ployees, it could realistically expect an increased enrollment o f approxim ately 60 people (1%). At the 
average additional cost to the University o f approximately $150 per month, this represents a total increase 
o f only $108,000 per year. This is less than a 0.6% increase over the approxim ately $ 16.7 million the 
University expended in FY 1994 on benefits.



C o n ta c ts  fo r  fu r th e r  in fo rm atio n :
F a irb a n k s :  M a rk  T u m eo , 474*6990 

J u n e a u :  Sara B oesser, 586-5230
A n c h o ra g e : A llison  M en d e l, 279-5001

T h e  F a irh a n k a  S u p e rio r  C o u r t D ecision  D O E S N Q T  th re a te n  P riv a te  C om pan ies

T he recen t Superior C ourt decision  in Tum eo and W attum  y . The U niversity o f A laska, is an 
A dm inistrative Law decision that applies only to the case brought by Tumeo and Wattum. While it does 
set precedent for all public em ployers in the State, it does not open up a channel for litigation against 
private companies. All private employers are subject to the Employee Retirement Income Security Act of 
1974 (ERISA). This law explicitly pre-em pts any State law or State Court ruling regarding employee 
benefits. Only the State (therefore only public employees) arc affected by this ruling.

Furtherm ore, in her decision. Judge Mary Greene did NOT order the University, or any other employer, 
to provide domestic partnership benefits. W hat she said was that providing benefits to  a third party based 
only on the possession o f a marriage license is unlawful. M any employers recognize that benefits are part 
o f the compensation o f their employees. This is a fact also recognized by the Supreme Court of the United 
S tates (see N ew port N ews Shipbuild ing  and Dry D ock Corp. v. EEO C. 462 U .S. 669, 682, 
77L.Ed.2d.89, 101 [1983]). M any private and public employers across the country ensure that equal 
work gets equal pay, without regard to marital status through a "cafeteria style" benefits program in which 
all em ployees receive the same value benefit package. Each employee is free to select the type of benefits 
they w ant within that value. If an employee wants additional benefits, then they are charged  This avoids 
having to pry into an employee's private h fe when determining compensation.

P ro v id in g  D om estic  P a r tn e rs h ip  B enefits. W ould^N O T  be an  A d m in is tra tiv e  B u rd en

Extending dom estic partnership benefits does not add additional administrative responsibilities. In the 
num erous public institutions that o ffer such benefits, a standard form is used. This form requires the 
applicant to certify or provide evidence o f  financial interdependency and provides legal protections td the 
institution against fraudulent claims. Exam ples o f such forms used at the University of Iowa, Princeton 
University and Lotus Corporation are provided in the attached information. The application for benefits is 
then processed exactly like all other applications for the addition of a third party to a benefiis package.

It is important to note that the same procedure is followed whenever an employet .ianges her or his status 
through marriage, death o f a spouse o r dependant o r the birth o f a child  Additionally, it is only a one-time 
event. After the change is made and the domestic partner is added, no other administrative burden accrues 
to the institution.

V\< T S  A B O U T  D o m e s t i c  P a r t m e r s m i f  B e n e f i t s ,



Sara Boesser 
Committee for Equality Board Member 

9365 View Drive, Juneau, AK, 99801; 586-5230

T estim o n y  on  H B -226 [U n iv e rs ity  benefits] 
p re p a re d  fo r H ouse H E & SS, 4 - 6 - g £  4 -1 1 -9 5

Thank you for giving us an opportunity to testify.

I to ta lly  s u p p o r t R ep re sen ta tiv e  R o b in so n ’s am en d m en t, and hope you will too. I f  you 
d o n ’t, th e  bill sh o u ld  d ie h e re , to d a y , because no law should discriminate on marital status, 
period.

In my few minutes, I want to correct a misconstruction of the amendment that Representative Kelly 
mnd° ■it4- He implied -  very wrongly let me assure you — that this
amendment would discriminate against possible domestic partners on the basis of their economic 
status. He could not be more wrong.

Since you’ve had time to read the amendment, by now you should know what the truth is too. Far 
from discriminating on a financial basis, a  dom estic  p a r tn e rsh ip  can  be fo rm a lize d  a t  no 
cost (while a marriage license costs $25).

You see, th e  R ob inson  a m en d m en t lists  10 p o te n tia l c r ite r ia : A to J . And to be a qualified 
domestic partner, a  coup le  h as  to  m eet “ a t  least five”  of those criteria. Well, for em ployees— 
and this amendment addresses employees -- six o f  th e  c r ite r ia  a re  a b so lu te ly  free . T hey  
are:

1) Having entered into a legally binding domestic partnership agreement;
2) Being designated by the employee as a primary beneficiary of the 

employee’s life insurance;
3) Being designated by the employee as primary beneficiary of the 

employee’s retirement benefits in case of the employee’s death;
4) Being designated as the primary beneficiary under the employee’s will;
5) Being named by the employee under a durable health care or property 

power of attorney.
6) Having a co-parenting agreement with an employee.

There you have it -  six criteria -  all free. Therefore, protestations that this amendment might 
economically discriminate against anyone must be firmly disregarded.

I’d like to add that the remaining four criteria are also potentially of little or no cost to an employed 
person. For example, everyone lives somewhere -- so adding a partner’s name to a lease or deed is 
not a large expense. Joint bank accounts can be entered into for as little as $5. Most employees have 
a car — adding a partner’s name to that deed is not a big expense. And for employees with credit, 
adding another person to an account or to a liability is not an expense.

That covers it--a ll te n  c r ite r ia  — a n d  a n y  em ployee cou ld  m eet a t le ast five w ith  little  to  
no m oney .

In conclusion, this amendment should be welcomed by you all. It will guarantee more people paying 
lor health care and fewer people on medicaid; it doesn’t challenge the institution of marriage at all 
because all it grants is health benefits; extensive research shows it has had no economic impact in 
other states; and by passing this you u'on’t gut State Human Rights law.

Please pass th is  a m e n d m e n t. W ith o u t it, 226 m u s t d ie . Thank you.
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Estimates from Aetna ( i n f o r m a t i o n  f r o m  R e e d  Stoops, 4/4/95)

I f  d o m e s t i c  p a r t n e r s  a r e  insured, A e t n a ' s  n a t i o n w i d e  e s t i m a t e  is 
t h a t  it w o u l d  a d d  340 n e w  m e m b e r s  p e r  1 0 0 , 0 0 0  p r e s e n t l y  c o v e r e d  
m e m b e r s .

T h e  a d d i t i o n a l  c o s t  c o n s e r v a t i v e l y  w o u l d  b e  2% f o r  t h e  f i r s t  y e a r  
( w i t h o u t  e x p e r i e n c e )  a n d  a f t e r  t h a t  w o u l d  be  a n  a d d i t i o n a l  1% or 
less.

A e t n a  o f f e r s  t h e  d o m e s t i c  p a r t n e r  p o l i c y  t o  26 of its c u s t o m e r s  
t h r o u g h o u t  t h e  r e s t  o f  t h e  country.



Date of Committee Action:

The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: H B 226

HOUSE BILL NO. 226 REPEAL OF MARITAL STATUS PROTECTIONS

"An Act permitting the provision of different retirement and health benefits to employees based on marital
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