


January 24, 1991

Opinion Paper relating to the application of PERA in the
operation of City of Fairbanks.

A group of concerned Fairbanks citizens gathered and studied
.he documents ir this compilation pertaining to the Public
Employment Relations Act <PERA> and arrived at similar
opinions as set forth in this aper

1. Study of compilation documents:

a. HB 633 am S, Chapter 113, dated 1972 located at Tab
10 was furnished by LAO, Fairbanks in January 1991 and
verifrj as being still in effect. There is no reference in
this document to a specific date for optino in or oit of
PERA.

b. City of Fairbanks Memo at Tab 2 gives light to the

fact that, in order for the PERA legislation to become law,
an amendment known aa the"Koslosky amendment" 1 1 to be
included that would allow a political subdivision the
opportunity to reject having the provisions of the act
apply; therefore, it appears that the "original intent" of
this legislation was to provide this escape mechanism.
Common sens® dictates that "nothing is forever" as suggested
in second paragraph of the Tab 1 memo

C. Memo at Tab 2 also brings to light that the action
taken by the city council in 1983 to opt into PERA may have
been the result of what appears to be a political ploy, an
act of coercion so to speak involving a proposed SB 154, the
history of which is located at Tab 3.

d. It appears that the problem 1is not in the collective
bargaining process for public employees, but in the method
employed in the binding arbitration process which has proved
to be opp essive and dictatorial in nature. This point s
well made in the correspondence found at Tab 5. Included at
Tab 5 is an ordinance enacted by Sol dotna which provides for
an alternative method of binding arbitration.
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2. Otner concerns:

There are areas of concern to citizens of Fairbanks and
questions as to the legality of the labor contracts now in
existence between the City of Fairbanks and some bargaining

uni ts:

a. Are persons, other than the City Manager (or Deputy
CM in the absence of CM) who conduct negotiations of labor
agreements in violation of Sec. 2.505(4) of Fairbanks City
Code? Example would be the City of Fairbanks/FPDEA (Police)
contract that was negotiated for the city by a member of the
police department whose salary was directly affected by the
outcome of the resulting contract,

b. As required by Fairbanks City Code, Sec.
21505(4)(a), was the acceptance of resulting negotiations by
council effected by issuance of an ordinance, which would
{equ{ged advancement and an opportunity for citizens-'
input’

¢c. It was the understanding of the group that a
contract should reflect EQUAL CONSIDERATION for involved
parties. The examination of various labor contract copies
brought up several areas that fall short of equal
consi deration:

(1) The results of possibly unauthorized, or at best
unskilled negotiation attempts leave few city government
options, resulting in a "takeover" by bargaining units of
ci tv management rights pertaing to the departments involved.

*2) In addition, there is no "sunset" for any of the
present contracts since termination dates do not exist,
mak|n3 it impossible to close out these oppressive document

er

in or to begin fresh negotiations.
3. It was the general concensus of the group that PERA, in
ifcs present form, does not reflect the will of the people,

but rather reflects the lobbying by organized labor which
resulted in an oppressive piece of legislation which
literally has local agmmunities held in bondage
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Opinion Paper 82
«Justification tor the City of Fairbanks to take action to exemp
itself from PERA and conjunctively passing its own collective
bargaining ordinance, in keeping with the intent of PERA as set
forth in Article 2, Sec. 23.40.070 of the Act

1. Numerous documents relating to PERA have bee,> thoroughly
studied by a group of concerned citizens of Fairbanks and the
general concensus is set forth in this opinion paper:

a. Chapter 113 SLA 1972 titled "AN ACT" sets forth the
PUBLIC EMPLOYMENT RELATIONS ACT as Sec. 2 of the Act. Also
contained in the Act as Sec. 4 is the results of the "Koslosk »
amendment" which states

This Act is appl icabale to organized boroughs and
political subdivisions of the state, heme rule or
otherwise, unless the legislative body of the
political subdivision, by ordina.ee or resolution,
rejects having its provisions apply

b. Nowhere in this Act is there a time [imit stated
regarding the exercising of this rejection step

c. In a case congsidering sec. 4, State v. City of
Petersburg, 535S P.2d 263 (Alaska 1975) the supreme court revers
a decision by a superior court judge who upheld the city's
rejection. Three out of five supreme court judges, in render in
their opinion "read in" the time frame as it applied to the
Petershurg case, and reversed the superior court decision becau
the rights of the government employees to organize for the
purpose of having collective bargaining would have been denied
the rejection of the Act. The other two judges had dissenting
opinions that express our findings:

(L) If the legislature had intended that municipalities
should act within some definite time, it would have been a s.mp
matter to insert such a time limitation in the text of the
statute.

(2) Article X. Section 11 of the Constitution of the
State of Alaska provides: "A home rule borough or city may
exercise all legislative powers not prohibited by law or by
charter. Further, Article X Section 1 requires that the courts=
give a liberal construction to the powers of local government
units.



<3) There is nothing in the language of the Public
Employment Relations Act, or its legislative history, that
justitied the implied limitiation suggested by the majority
opinion .

d. In a Memorandum issued bg a Legislative Counsel of the
State Legislative Affairs Agency, Fe rarK 3, 1788, a reference
made to a later case, City & Bor. of Sitka v. International
Brotherhood of Electrical Workers, 653 P. 2d 332 (Alaska 1932)
Sitka's exemption from PERA under Sec. 4 was allowed to stand
required Sitka to abide by the terms of its charter and recogn

employee organizations.

2. Follows is Sec. 23.40.070 DECLARATION OF POLICY, which i
opinion has ,.ot been met in crucial areas which will be noted
later:

"The legislature finds that joint decision making
s the modern way of administering government. If
public employees nave bheen granted the right to
share in the decision-making process affecting
wages and working conditions, they have become
more responsive and better able to exchange ideas
and information on operations with their
administrators. Accordingly, government 1is made
more effective. The legislature further finds
that the enactment of positive legislation
establishing guidelines for public employment
relations is the best way to harness and direct
the energies of public employees eager to have a
voice in determining their conditions of work, to
provide a rational method for dealing with
disputes and work stoppages, to strengthen the
merit principle where civil service is in effect
and to maintain a favorable political and social
environment. The legislature declares that it is
the public policy of the state to promote
harmonious and cooperative relations between
government and its employees and to protect the
public by assuring effective and orderly
operations of government. These policies are to
be effectuated by

<l) recognizing the right of public employees
to organize for the purpose of collective
bargaining;

<2> requiring public employers to negotiate
with and enter into written agreements with
employee organizations on matters of wages, hours,
and other terms and conditions of employment;
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<3) maintaining merit system principles among
public employees.”

3. We agree with the intentions of the policy set -forth above.
However, in our opinion the results o-f being under PERA have oe
extremely negative in the toll owing crucial areas:

a. Employees shou 1ld have a voice in determining working
conditions etc., but within reason.

(1) Since the City of Fairbanks came under PERA,
management's control of the city's operations has been whittled
away, at the dictates of the bargaining units using the threat

ding arbitration.

<2> Unprecedented high wage levels, verified by a wage
study conducted by a professional firm, have continued to
skyrocket to the detriment of the local community, as .aresult
binding arbitration decisions, slanted heavily in favor of
bargaining units which were made without regard for the economi

conditions of this community.

b. The merit principle has been weakened by an internal
promotion practice which has taken place within the public safe
department, that has tainted the political and social environme
reflected in public disapproval of such actions.

c. The "public policy of the state to promote harmonious an
cooperative relations between government and its employees and
protect the public by assur ng effective and orderly operations
of government,” has failed miserably as a result of PERA
dictates, A war has been raging between union representatives
and disenchanted local citizens, who have gone through several
years of recession and are being saddled with the burden of
covering the unreasonable demands put in place because of
decisions made by "outside" arbitrators.

A.  We contend that binding arbitration requirements of PERr-
divests our local governing body of its publicly entrusted
spending power and delegates it to an individual notelectee o
the people and with no fiduciary duty of loyalty and
responsibility to local citizens. This divesture effectively
removes the voice of the people over how their tax dollars are
be spent in the public domain.

5. By enacting a local labor relation ordinance similar to
Soldatna's collective bargaining ordinance, binding arbitration
cer. still be effected if an impasse in negotiations should
result, by putting last and final offers by both parties to a
vote of the people, who then become the arbitrators.



i Fairbanks
MEMORANDUM
TO: Brian Phillips, City Manager
FROM: Jim Mullen, Depury City Attorney
RE: PERA basics
DATE: October 16, 1987

Prior to 1983 the City of Fairbanks had no obligation to recognize
or negotiate with any employee union although it did so voluntarily with
some. In the 1970 % the city had successfully deraonstratec. that it had

legally opted out of coverage of the Alaska Public Employee Relations

However, in 1983 the city council gave up this exemption and
decided to be bound by and to PERA. Under current state law once in
PERA the city cannot get out. So, absent a change in the law, the City

of Fairbanks is forever bound by PERA.

PERA was modeled to a certain degree on the National Labor
Relations Act (NLRA) and other states®™ public employee laws. It states
essentially that city workers (currently including management,
professionals and supervisory employees) can organize into unions and
the city, if the union is validly formed according to state laws and
regulations, must recognize the union. As a result, the city has an
obligation to bargain in good faith over terras and conditions of
employment. AS 23.A0.070. This would include wages, hours, working

conditions and other fringe benefits.
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Being under PERA also subjects the city to the jurisdiction of the
Alaska Department of Labor, Labor Relations Agency (SLRA), which is die
state administrative body charged with implementing and enforcing J"LRA,
The SLRA decides disputes regarding union formation, elections, strikes
and allegations of unfair labor practices against either party. The
city has an obligation to avoid interfering with the public employees™
rights to organize or with their relationship with their unions once

organized.

PERA divides employees into three classes. Essentially, Class 1
are public safety type workers, Class Il are quasi-essential public

employees and Class 11l are these generally nonessential to public

safety.

Class | employees do not have the right to legally strike, slowdown
cr sickout, ever, under any circumstances. In exchange for losing this
right they are assured of binding arbitration to resolve any possible
dispute impasse that may arise regarding mandatory bargaining itens in
contract negotiations. Thus, if the city and the union cannot decide
how much pay a Class 1 employee should get, the matter would be
submitted to binding interest arbitration and the arbitrator would
decide what che wage will be. In arbitration there are very few rules

or guidelines that can be relied on so the results are usually very

unpredictable.
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Class 11 employees can legally strike but the city can have them
ordered back if it becomes critical. However, if they are ordered baci

the city commits itself to binding arbitration as if they were Class |

employees.

Class 111 employees can strike indefinitely and cannot be ordered

back except if the strike was illegal or an unfair labor practice in

some manner.

Before any public employee union can legally strike, a secret
ballot strike vote must be conducted by the SLRA. Thus, the city would
have short notice that a strike may be imminent. The city has the righ
to lockout Class Il or 11l employees if true impasse lias occurred in

negotiations and mediation has been tried and failed.

If a contract 1is agreed upon it becomes the working agreement
between the city and the employees covered, although certain provisions
of the personnel code may also apply in limited cases. Once the
contract is made it cannot be unilaterally altered by either party.
Thus, if the city desires a wage reduction for some or all employees
under a particular contract, it can ask the union to negotiate the
matter but the union has absolutely no obligation to do so, and vice

versa should the union want a wage increase. Thus, the contract is

binding,
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However, sometimes the contract itself calls for a "reopener™ or
time when, before the contract expires, Certain items (or all, if so
specified) can be renegotiated. Thus, both sides are free to make

proposals that must be negotiated in good faith.

This 1is a basic outline of what PERA is andhow it is structured
Because it is a relatively new law, many issues that arise are of fir
impression to the SLRA and Alaska courts, so predicting the outcome i
at this time difficult. However, the SLRA is by state regulation
obligated to seriously consider the decisions of the National Labor
Relations Agency and federal courts in deciding issues that arise wit

the state and municipalities.



City of Fairbanks

MEMORANDUM

T0: Brian Phillips, CityManager
/

FROM: Herb Kuss, City Atcornev -

RF.: Koslosky amendment

DATE: December 3, 1987

The information provided by Representative Boyer with respect t
the Koslosky amendment to the Public Employees Relations Act 1is
erroneous and confuses the Koslosky amendment with a bill introduced
L983 by Senator Fahrer.kanp with 1 believe the assistance of Mr. Boye
who was an assistant to the senator at that time.

The Public Employee Relations Act (PERA) was signed into law or.
June 7, 1972, with an effective date of September 5, 1972. During t
legislative session that year the two houses apparently struggled to
the act passed. In an effort to resolve the problem at a joint
conference Representative Koslosky became a key vote and speaker for
coalition of votes which could dictate passage or failure of this
legislation. In the course of negotiations, Rep. Koslosky agreed to
support the act provided that an express amendment be made to exempt
political subdivisions throughout the state. This led to the additi
of subsection (4) of SLA Chapter 113 as follows:

This act is applicable to organized boroughs and

political subdivisions of the state, home rule or

otherwise, unless the legislative body of the political

subdivision, by ordinance or resolution, rejects having

its provisions applied.

and, of course, came to be known as the "Koslosky amendment." As yo

can see, this amendment creates a legal right for political oubdivis
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in che state to opt out of the act. Although the amendment itself does
not state so, subsequent judicial decisions interpreting this provision
set time limits within which a political subdivision could properly opt
out which depended largely on whether employees of a political
subdivision had organized in reliance to the act. In August of1972 the
City of Fairbanks, by resolution, opted ouc of the act.

In 1983 the city reached a bargaining impasse with the employees cf
the Fairbanks police department and their respective *representatives.
A.s a result, representatives of that union urged Senator Fahrenkamp co
introduce legislation which would effectively strike che Koslosky
amendment and place all policical subdivisions under the act's
jurisdiction. Senator Fahrenkamp®s bill gave political subdivisions
basically two choices, namely: (1) subject themselves directly to clc
provisions of PERA, or (2) enact their own mini-PERA legislation which
would grant municipal employees similar rights and privileges and leave
the question of enforcement to local authority instead of the state
department of labor.

Representative Boyer"s comments seem to refer to the essential
aspects and consequences of Senator Fahrenkarap®s bill rather than the
Koslosky amendment. However, even under Senator Fahrenkamp®s bill there
was no real option to reject binding arbitration.

Following Che 1983 legislative session it appeared to all chose
close to Che legislative scene chat Senator Fahrenkamp®s bill had enough
support for passage in che 198A session. Given what appeared to be r.o
alternative under Senator Fahrenkanp®s bill, the city council passed .m

ordinance opting into che Public Employee Relations Act. One of the
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items discussed when opting in was whether the city should adopt a loca
scheme as required by Senator Fahrenkamp®s legislation or to simply cot
into PERA and let the state regulate all matters arising under PERA.
Setting up a local bureaucracy to handle our own mini-PERA was viewed a
a costly proposition and so allowing the state to enforce .ts provisio

seemed a more cost effective means of operating under PERA.

The council has been unfairly criticized for opting iito PERA when
it appeared that under Senator Fahrenkamp®s bill it had little other
real choice. Facing the inevitability of the passage of Senator
Fahrenkamp®s bill, the council for its own reasons, decided to adopt
the ordinance anc. opt in. There is no question but that Senator
Fahrenkamp®s bill was aimed directly at the City of Fairbanks. This
became evident when Senator Fahrenkamp dropped her intense and keen

interest in seeing her legislation pass in the 1986 session and let the

bill die in committee.

bj



07/25/6<f HISTORY OF LEGISLATION R0O1-33F-30AQ PAGE 0577
SB 15A AN ACT RELATING TO THE MUNICIPAL EXEMPTION OPTION TO THE PUBLIC EMPLOYMENT RELATIONS ACT
AMFNOFD TITLE! CS"(RLS)AM

PRIME SPOHSORS; FAHREHKAMP

CO-SPONSORSi MOSS 00
DATE SEQ. JOURNAL SENATE ACTION DALE SEQ. JOURNAL HOUSE ACTION
HO. . EAET HO. PAGE
02/28/85 81 0282 FIRST READING — COMMITTEE REPORTS
0A/25>83 2 0798 LIC — CS02, NRC3
0<1/25/83 03 0798 MOVED FROM FIN TO RL5 BY UHAH CONSENT
06/02/83 QA 1180 RLS — C50A, OTHEROA
TAKEH UP IMMEDIATELY
06/02/83 05 1186 POSTPONED UNTIL 06/06/83 BY UNAN CONSENT
RULES
06/06/83 06 1215 SECOND READING
06/06/83 07 1215 POSTPONED UHTIL 06/0'/83 BY UHAH COHSEHT
06/07/83 08 1223 POSTPONED UHTIL 06/0 /83 BY UNAH COHSEHT >r
06/08/83 0 0000 POSTPONED UNTIL 06/t >/83 BY UHAH COHSEHT
06/09/83 16 1252 SECOND READING .
06/09/83 11 *252 RLS CS ADOPTED BY UNAN COH5EMT tb'bF.O
06/09/83 172 1253 AMO1 ADOPTED BY D1V 10-06-02 . .
06/09/83 13 1253 ADVANCED TO 3RD READING BY UHAH CONSENT q4
3 '\u.XS'Z— v >
06/09/83 16 1253 THIRD READING 1
06/09/83 15 1253 POSTPONED UHTIL 06/10/63 BY UHAN CONSENT 1
06/10/83 16 1261 POSTPONED UHTIL 06/13/83 BY UHAN COHSEHT
*x 06/13/83 17 1281 RECOMMITTED TO RLS BY UN*N COHSEHT &
A

Q*



THE FOLLOW ING DOCUMENT(S)
HAVE BEEN REFILMED TO

A SSURE LEGIBILITY OR PAGINATIO N

Central Microfilm Services
Dcpartcment of Education
State of Alaska

Rev. 6/98



el @(t *.. o< i

" o . x
’ /

07/25/8" HISTORY OF LEGISLATION R01-33F-300 PACE 0577

sn Bl AVlact RALATIMG TO THE MUHICIPAI BXEVPTION CPTION TO THE PUBLIC BVALOYMENT RELATIONS ACT
AVANCD TITLEL  CSMRLS)AM

PRMVE SSONBCRS? - FARENKAM JAND @550
OPAHEFRSL  MS
DALE . JOLRNAL HOLEE ACTION

DAL aEg JOLRNAL SHNATE ACTION Elzlg_ EAGI
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roltS. TuSyri"!~, »y UHH GOHEHT
04/02/33 05 1184 o lt y
SEOOND READING _

Qa/0a/83 0 L2 LGS \EmL 06/07/83 BY UHMH QOHEHT —

4107/ 167 POSTPONED UHTIC 06/08/83 By UHAH QOHEEHT |
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04/09/83 10 1252 READ .
i 1 TG A Rme e
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04710183 1B 181

AVI06/13/83 17 1281 10R T e i
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b'Impter 112

AS 26.f158.0'lﬂ(bQ); HO) [dZIJet?dl] ondl(g)lthe guarlanteed phor-

tion o mu unlnons minlotrntlion lonnn. tlo more than

25 per cent of the ourplue may be Inveated In mortgage LAWS OF ALASKA
oecurltlen of the Department of Commerce, and the utate

ohall appropriate aumolent money from the general fund

to relmburBe the teacherol retirement ayotem Tor any lossen

Inourred ao a renult of failure of the obllgoro to pay on 1321

the notea. Ho more than $1(00,000 of the ourplua may be

Invented annually in the mortgage aecurltien of tho Deport-

ment of Natural Resources, and the etate alioll appropriate

aufflolent money from the general fund to reImbuFape tphe Chapter No.
teacherol retirement nyotem for any lonaeo Incurred ao a

renult of failure of the obllgoro to pay on the notea. -o113_
* Sec. 2. AS 39.35.110(a) le amended by nddjng n new para-
graph to read: (@) Y ng P AN AO
9) the guaranteed portion of Small BuBlneaa Relating to wages, hours and working arrangements.
Administra%ion lonni.

* Sec. 3. Thia Act token effect on the day after Its passage
ond approval or on the day It becomeo law without approval.

DE ITENACTED DY THE LEGISLATURE OF THE STATE OF ALASKA:
" Section 1. AS RS.I0.I"0 Is amended to read:

Sec. 23-10.1k0. PENALTY. An employer who violntes a
provlialon of neco. 50- 150 of this chapter,or of any
regulation or order of the commissioner issued under it,
upon conviction Is punishable by a fine of not less than
$100 nor more thnn §2,000, or by Impr) = for not leso
than Ib nor more than 9o days, or 1 ach day a
violation occura constitutes a sepr ...enae.

* Sec. 2. AS 23.'10 la amended by adding new sections to read:

ARTICLE 2. PUDLIC EMPLOYMENT RELATIONS ACT.

Sec. 23.»t0.070. DECLARATION OP POLICY. The legisla-
ture finds that Joint decision making Is themodern way of
administering government. If public employees have been

granted the right to share In the decision-making process
affecting wa?eo and working conditions, they have become
more responolve ond bhetter able to exchange Ideas nnd infor-
mation on operations with their administrators. Accordingly,
government 1s made more effective. The legislature further
finds that the enactment of positive legislation establish-
ing guidelines for public employment relations Is the bhest
way to harneoa ond direct the energies of public employees
eager to have a voice in determining their conditions of
work, to provide a rational method Tor dealing -with disputes
and work ‘toppogea, to strengthen the merit principle where
civil service la In effect and to maintain a favorable
polltlecnl and ooclal environment. The legislature declares
that It In tho public policy of the state to promote

-2-

Approved by governor: June 7. 1972
Actual effective date: June u, 1972
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e American Arbitration Associition Panel of
and Conciliation Service. In scicctinE thf arbil;
trators who have knowledge of and recent tx
district, regional educational attendance area, or
tleast five nominees who meet the qualifications ofi
purpose of striking name and selecting the pi-bi
ding i new subsection to rend:
is section, die monetary terms of an agreer-ienteni
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X.
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Otpt.

duced by: Council Member Cleworth
May 20, 1991

RESOLUTION NO. 3261, As Amended

A RESOLUTION URGING  THE  ALASKA STATE
LEGISLATURE TO ENACT AN EXEMPTION BY POPULAR
ELECTION  PROVISION TO THE STATE PUBLIC
EMPLOYMENT RELATIONS ACT.

WHEREAS, by resolution the City of Fairbanks exercised
its exemption following the adoption of PERA, but in 1984 waived
the exemption by ordinance, thus becoming the first major
municipality in Alaska to fall under PERA®"s jurisdiction; and

WHEREAS, among 1its many provisions PERA provides for
mandatory binding arbitration concerning wages, hours and terms and
conditions of employment for Class | public employees; and

WHEREAS, binding arbitration divests a local governing
body of 1its publicly entrusted spending power and delegates the
same to an individual not elected by the people and with no
fiduciary duty of loyalty and responsibility to local citizens; and

WHEREAS, this divestiture effectively removes the voice
of the people over how their tax dollars are to be spent in the
public domain; and

WHEREAS, the cost of local government must be controlled
by thoGe who pay for it; and

WHEREAS, an exemption by popular election amendment to
PERA can restore to local citizens their constitutional entitlement
of maximum local self government and the assurance that all local
government powers will remain vested in those charged with the

public trust.






§ 23.40.070

Alaska Statutes Supplement

§ 23,40.110

Chapter 40. Labor Organizations,

Article

2. Public Employment Relations Act (8§ 23.40.200, 23.40.205. 23.40.215, 23.40.250)

Article 2. Public Employment Relations Act.

Section

200. Classes of public employees; arbitra-
tion

205. Familv leave

Cross references. — For inability of
municipal school districts or regional edu-
cational attendance areas to reject appli-

Section
215. Funding and legislative approval
250. Definitions

cation of this article, see § 11. ch. I. SLA
1992 in the Temporal-/ and Special Acts.

Sec. 23.40.070. Declaration of policy.

NOTES TO DECISIONS

Job chssification plan. — Ajob clas-
sifica ion pun is an integral part of the
very foundation of the merit principle in
state e nployment. Alaska Pub. Em-
ployees Ass'n v. State, Sup. Ct. Op. No.
3S25 iFile Nos. S-3582. S-3622), p.2d

0992).

Assignment of salary ranges to job
classes. — The assignment of salary
ranges to job classes is not a mandatory
subject of collective bargaining between
the state and its employees' collective bar-

gaining representatives. Alaska Pub. Em-
ployees Ass’n v. State. Sup, Ct. Op. No.

3825 (File Nos. S-3582. S-3622). P.2d
(1992).
Negotiability. — For discussion of ne-

gotiable and nonregotiable items under
former AS 14.20.550 — 14.20.510 in nego-
tiations between school boards and
teachers, see Kenai Peninsula Borough
Sch. Disc. v. Kenai Peninsula Educ. Ass’n.
572 P.2d 416 (Alaska 1977).

Sec. 23.40.090. Collective bargaining unit.

NOTES TO DECISIONS

Cited in McGrath v, Universttv of
Alaska. 813 P.2d 1370 (Alaska 1991).

Sec. 23.40.110. Unfair labor practices.

NOTES TO DECISIONS

Cited in International Bhd. of Elec.
Workers v. City of Ketchikan. 605 P.2d
340 (Alaska 1991).
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Sec. 23.40.170. Regulations.

NOTES TO DECISIONS

Cited in McGrath v. University of
Alaska, 313 P.2d 1370 (Alaska 1991).

Sec. 23.40.200. Classes of public employees; arbitration,
(@ For purposes of this section, public employees are employed to
perform services in one of the three following classes:

(1) those services which may not be given up for even the shortest
period of time;

(2) those services which may be interrupted for a limited period but
not for an indefinite period of time; and

(3) those services in which work stoppages may be sustained for
extended periods without serious effects on the public.

(b) The class in (a)(1) of this section is compo-ed cf police and fire
protection employees, jail, prison, and other corr ’c.ional institution
employees, and hospital employees. Employees in this class may not
engage in strikes. Upon a showing by a public employer or the labor
relations agency that employees in this class are engaging or about to
engage in a strike, an injunction, restraining order, or other order
which may be appropriate shall be granted by the superior court in
the judicial district in which the strike is occurring or is about to
occur. If an impasse or deadlock is reached in collective bargaining
between the public employer and employees in this class, and media-
tion has been utilized without resolving the deadlock, the parties shall
submit to arbitration to be carried out under AS 09.43.03C.

(©) The class in (a)(2) of this section is composed of public utility,
snow removal, sanitation, and educational institution employees
other than employees of a school district, a regional educational atten-
dance area, or the state boarding school. Employees in this class may
engage in a strike after mediation, subject to the voting requirement
of (d) of this section, for a limited time. The limit is determined by the
interests of the health, safety, or welfare of the public. The public
employer or the labor relations agency may apply to the superior court
in the judicial district in which the strike is occurring for an order
enjoining the strike. A strike may not be enjoined unless it can be
shown that it has begun to threaten the health, safety, or welfare of
the public. A court, in deciding whether or not to enjoin the strike,
shall consider the total equities in the particular class. 'Total equi-
ties" includes not only the impact of a strike on the public but also the
extent to which employee organizations and public employers have
met their statutory obligations. If an impasse or deadlock still exists
after the issuance ofan injunction, the parties shall submit to arbitra-
tion to be carried out under AS 09.43.030.
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(d) The class in (a)(3) of this section includes all other public em-
ployees who are not included in the classes in (a)U/ or (a)(2) of this
section. Employees in this class may engage in a strike if a majority of
the employees in a collective bargaining unit vote by secret ballot to
do so. However, if an impasse or deadlock is reached in collective
bargaining negotiations between a municipal school district, a re-
gional educational attendance area, or the state boarding school and
its employees, the parties shall submit to advisory arbitration before
the employees may engage in'a strike. The arbitrator selected to con-
duct the advisory arbitration must be a member of the American
Arbitration Association Panel of Labor Arbitrators or the Federal
Mediation and Conciliation Service. In selecting the arbitrator, the
parties shall request a list of arbitrators who have knowledge of and
recent experience in the local conditions in the school district, regional
educational attendance area, or state boarding school. A list contain-
ing at least five nominees who meet the qualifications of this subsec-
tion 'aa complete list for the purpose of striking names and selecting
the arbitrator.

(e) Notwithstanding the provisions of (b), (c) and (d) of this section,
the employees with the concurrence of the employer may agree in
writing to submit a dispute arising from interpretation or application
of a collective bargaining agreement to arbitration.

(f) The parties to a collective bargaining agreement may provide in
the agreement a contract for arbitration to be conducted solely accord-
ing to the Uniform Arbitration Act (AS 09.43) if the Act is incorpo-
rated into the agreement or contract by reference. (8 2 ch 113 SLA
1972; am 8§ 3, 4 ch 1 SLA 1992)

Effect of amendments. — The 1992
amendment, effective March 26, 1992, in

Cross references. — Section 9. ch. i.
SLA 1992. provides that the amendments

to (c) and id) of this section made by 1§ 3
3nd 4, ch. 1. SLA 1993 do not terminate or
modify a collective bargaining unit, recog-
nition of exclusive bargaining representa-
tive, or collective bargaining unit, "if the
unit, recognition, or agreement is in effect
on March 26, 1992,"

NOTES TO
1. Arbitration.

II. ARBITRATION.

Applicability of Uniform Arbitra-
lion Act. _ Even though this section does
provide that interest arbitration shall be
conducted under AS 09.43.030. the section
of the Uniform Arbitration Act IUAA)
providing for appointment of arbitrators
by agreement of the parties, or, in the ab-

subsection fc), deleted "public school and
other" preceding "educational institution"
and added "other than employees of a
school district, a regional educational at-
tendance area, or the state boarding
school" in the first sentence, and. in sub-
section Id), added the last four sentences.

DECISIONS

sence of an agreement, by the superior
court, the entire UAA B not applicable to
* s beet'on\ Sla“ A Rubllc 3r .-

P~.65 AsSn‘ ,9S P2d 1231 (Alaska

M atter for courts. — Arbitrability is a
question for the courts unless the parties
clearly and unmistakably provide other-
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in compulsory interest arbitrations; in
voluntary interest arbitrations, the stan-
dard of teview is gTOss error. State v. Pub-
lic Safety Employees Ass’n, 798 P 2d 12S1

(Alaska 1990).

wise. State v. Public Safety Employees
Assn. 79S P.2d 1281 (Alaska 1990).
Standard of review. — Appellate
courts should apply the arbitrary and ca-
pricious standard when reviewing Iwards

Sec. 23.40.205. Family leave. Notwithstanding any provision of
AS 23.40.070 — 23.40.260 to the contrary, an agreement between the
employer subject to AS 23.10.500 — 23.10.550 and an employee bar-
gaining organization that does not contain benefit provisions at least
as beneficial to the employee as those provided by AS 23.10.500 —
23.10.550 shall be considered to contain the benefit provisions of those

statutes. (§ 7 ch 96 SLA 1992)

Revisor's notes. — Enacted as AS
23.40.200(g). Renumbered in 1992.

Cross references. — For transitional
provisions related to the effect of this sec-
tion on bargaining agreements in effect on

Sec. 23.40.210. Agreement.

NOTES TO

Agency assumption of jurisdiction
over pending grievance procedures. —
The agency may exercise jurisdiction over
unfair labor practice claims which are the
subject of pending grievance procedures
not yet exhausted where it appears that
pursuing the grievance procedures would

September 16, 1992. .. §11. ch. 96. SLA
1992 in the Temporary and Special Acts.

Effective dates. — Section 7. ch. 96.
SLA 1992- which enacted this section,
took effect on September 16, 1992.

DECISIONS

be futile. Public Safety Employees Ass'n
v. State. 799 P.2d 315 (Alaska 1990).

Availability of statutory remedies.
— The availability of arbitration does not
preclude statutory remedies. Public
Safety Employees Ass'n v. State. 799 P.2d
315 -Alaska 1990).

Sec. 23.40.215. Funding and legislative approval, (a) The mon-
etary terms of any agreement entered into under AS 23.40.070 —
23.40.260 are subject to funding through legislative appropriation.

(b) The Department of Administration shall submit the monetary
terms of an agreement to the legislature within 10 legislative days
after the agreement of the parties, if the legislature is in session, or
within 10 legislative days after the convening of the next regular
session. The legislature shall advise the parties by concurrenr resolu-
tion if it approves or disapproves of the monetary terms within 60.
legislative days after the agreement is submitted to the legislature.
The approval of the monetary terms of an agreement under this sub-
section is a nonbinding, advisory expression of legislative intent. If
within 60 legislative days after the agreement is submitted the legis-
lature advises the parties by concurrent resolution that it disapproves
the monetary terms of the agreement, the parties may resume negoti-
ations.

(c) Notwithstanding (b) of this section, the monetary terms of an
agreement entered into hetween a school district or regional educa*
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tional attendance area and its employees are not subject to approval
by the legislature. (§ 2 ch 113 SLA 1972; am 5 1ch 10 SLA 1SS4; am

§5 ch 1 SLA 1992)

Effect of amendments. — The 1992
amendment, effectwe March 26, 1992,
added subjection fc).

Sec. 23.40.250. Definitions. In AS 23.40.070 — 23.40.26C, unless
the context otherwise requires,

(1) "collective bargaining" means the performance of the mutual
obligation of the public employer or the employer's designated repre-
sentatives and the representative of the employees to meet at reason-
able times, including meetings in advance of the budget making pro-
cess, and negotiate in good faith with respect to wages, hours, and
other terms and conditions of employment, or the negotiation of an
agreement, or negotiation of a question arising under an agreement
and the execution of a written contract incorporating an agreement
reached if requested by either party, but these obligations do not com-
pel either party to agree to a proposal or require the making of a
concession:

(2) "election" means a proceeding conducted by the labor relations
agency in which the employees in a collective bargaining unit cast a
secret hallot for collective bargaining representatives, or for any other
purpose specified in AS 23.40.070 — 23.40.260;

(3) "labor relations agency" means the .Alaska labor relations
agency established in AS 23.05.360;

(4) "monetary terms of an agreement” means the changes in the
terms and conditions ofemployment resulting from an agreement that
will require an appropriation for their implementation or will resuit
in a change in state revenues or productive work hours for state em-
ployees;

(5) "organization" means a labor or employee organization of any
kind in which employees participate and which exists for the primary
purpose of dealing with employers concerning grievances, labor dis-
putes, wages, rates of pay, hours of employment, and conditions of
employment;

(6) "public employee" means any employee of a public employer,
whether or not in the classified service of the public employer, except
elected or appointed officials or superintendents of schooh;

(7) "public employer" means the state or a political subdivision of
the state, including without limitation, a municipality, district, school
district, regional educational attendance area, board of regents, public
and quasi-public corporation, housing authority, or other authority
established by law, and a person designated by the public employer to
act in its interest in dealing with public employees;
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(8) "regional educational attendance area" means an educational
service area in the unorganized borough that may or may not include
a military reservation, and that contains one or more public schools of
grade levels K — 12 or any portion of those grade levels that are to be
operated under the management and control of a single regional
school board;

(9) "terms and conditions of employment” means the hours of em-
ployment, the compensation and fringe benefits, and the employer's
personnel policies affecting the working conditions of the employees;
but does not mean the general policies describing the function and
purposes of a public employer. (§ 2 ch 113 SLA 1972; am § 2 ch 10
SLA 1984; am E.O. No. 77 § 3 (1990); am 8 6 — 8 ch 1 SLA 1992)

Revisor's notes. — Paragraph (S) was
enacted as (9) and renumbered in 1992, at
which time former paragraph tS) wss re-
numbered as (9).

Effect of amendments. — The 1992
amendment, effective March 26. 1992. in
paragraph (6), substituted "superinten-

NOTES TO

The assignment of salary ranges to
jOb classes is not a mandatory subject of
collective bargaining between the tate
and its employees' collective bargaining

dents ot schools" for teachers or noncer-
tificated employees of school districts"; in
paragraph (7). substituted "a municipal-
icy, district, school district, regional edu-
caiional attendance area," for "a town,
Ojtyi borough.”; 3na 3ddcd paragraph (S).

DECISIONS

representatives. Alaska Pub. Employees
Ass'n v. St3te. Sup. Ct. Op. No. 3S25 'File
Nos. S-3562, S-3622), p.2d (1992).
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§ 23.40.045

But it was further defined by the
Public Employment Relations Act, AS
23.40.070. et seq. Hailing v, Inl3ndboat-
men’s Union, 585 P.2d 870 (Alaska 1978).

The Public Employment Relations Act,
AS 23.40.0TO, et seq., contains far more
detailed provisions than this section.
Hailing v. Inlandboatmen's Union, 585
P,2d 870 (Alaska 1978).

Public Employment Relations Act,
AS 23.40.070 et seq., applies to em-
ployees of the state division of marine
transportation. Hafiing v. Inlandboat-
men's Union, 585 P.2d 371 (Alaska 1978).

— 48A Am.
Relations,

Collateral references.
Jur. 2d, Labor and Labor
jj 1764-1775. 17S7-1999.

51 C.J.S., Labor Relations, 8§ 14S-216;
56 C.J.S., Master  and Servant.
8} 28(201-28(42).

Labor and Workers' Compensation

§ 23.40.060

If there is no implied exemption for
ferry personnel under the Public Employ-
ment Relations Act, AS 23.40.070, et seq.,
it cannot be said that the two acts do not
cover the same people. This section is a
subset of the broader Public Employment
Relations Act coverage and was likely left
intact deliberately to designate the com-
missioner of public works as the state's
representative in bargaining with the
ferry unions. Hafiing v. Inlandboatmen's
Union, 585 P.2d 870 (Alaska 1978).

Validity of union procedures for fixing
and reviewing agency fees of nonunion
employees under public employees repre-
sentation contract — post-Hudson cases.
92 ALR Fed. 893.

Secs. 23.40.045--23.40.060. Records; locallabororganizations: in-
terference in chartering prohibited; civil enforcement: exemptions
penalties. [Repealed, § 55 ch 69 SLA 1970.]

Article 2. Public Employment Relations Act.

Section \

70. Declaration of policy

75. Items not subject to bargaining

SO. Rights of public employees

90. Collective bargaining unit

100, Representatives and elections

110, Unfair labor practices

120. Investigation and conciliation of
complaints

130. Complaint and accusation

140. Orders and decisions

150. Enforcement by injunction

160. Power to investigate and compel tes-

timony

Regulations

Penalty for violation oforder or deci-

sion

190. Mediation

170.
180.

Cross references. — For applicability
of article to political subdivisions unless
rejected by them, see 8§ 4, ch. 113. SLA
1972 in the Temporary and Special Acts;

Section

200. Classes of public employees; arbitra-
tion

210. Agreement

212. Agreement with the Board of Re-
gents

215. Funding and legislative approval

220. Labor or employee organisation dues
and employee benefits, deduction
and authorization

225. Exemption from Public Employment
Relations Act

240. Effect on certain units, representa-
tives. and agreements

245. Postsecondary student involvement
in collective bargaining

250. Definitions

260. Short title

for provisions relating to collective bar-
gaining for teachers, se. AS 14.20.550 —
14.20.610.
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NOTES TO DECISIONS

Right of public employees in Alaska
to bargain collectively was created by
this article. Alaska Pub. Employees
Ass’n v. Municipality of Anchorage. 555
P.2d 552 (Alaska 1976).

This article confers upon public em-
ployees the right to organize and bargain
collectively with their employers and re-
quires public employers to recognize col-
lective bargaining units designated pur-
suant to this article. Northwest Arctic Re-
gional Educ. Attendance Area v. Alaska
Pub. Serv. Employees, Local 71, 591 P.2d
1292 (Alaska 1979), overruled on other
grounds. Alaska Com. Fishing & Agnc.
Bank v. O/S Alaska Coast. 715 P."2d 707
(Alaska 1986).

This article allows political subdivi-
sions of the state to reject its provi-
sions for conduct of labor relations
and to substitute their own provisions.
Alaska Pub. Employees Ass'n v. Munici-
pality of Anchorage, 555 P.2d 552 (Alaska
1976).

Applicability of article is the rule. —
Under the present statute, applicability of
this article is the rule, exemption the ex-
ception. State v. City of Petersburg, 538
P.2d 263 (Alaska 1975).

This article is expressly made appli-
cable to home-ruJe municipalities, and
thus municipalities are impliedly orohib-
ited from refusing to negotiate wi iorga-
nizations selected by employees unless the
exemption was timely enacted. State v.
Citv of Petersburg, 538 P.2d 263 (Alaska
1975).

Applying a liberal construction to
the powers of local government can-
not override the express declaration
of policy made a part of this article when
coupled with considerations of the impact
of the repeal of AS 23.40.010 and the dif-
ferent language used in the 1972 exemp-
tion provision, 5 4, ch. 113, SLA 1972.
State v. City of Petersburg, 538 P.2d 263
(Alaska 1975).

Article applicable unless state politi-
cal subdivisions reject it. — The legisla-
'ure provided for this article to be applica-
ble to all political subdivisions of the state
unless they rejectid it rather than making
the article inapplicable unless affirmative
steps are taken by these same subdivi-
sions to 3dopt the act (see 54, ch. 113,
SLA 1972). State v. Citv of Petersburg,
538 P.2d 263 (Alaska 1975).

Section 4, ch. 113, SLA 1972, not tem-
porary. — Had the legislature wanted

§ 4, ch. 113, SLA 1972, to be of temporary
duration, it would nave so indicated. An-
chorage Mun. Employees Ass'n v. Munici-
pality of Anchorage. 618 P.2d 575 (Alaska
1980).

When article may be rejected. — This
article may be rejected when all evidence
indicates that municipal governments ex-
empted themselves solely for the purpose
of retaining local control over their labor
relations, and with the clear intent of con-
tinuing collective bargaining rather than
to interfere with established employee
rights. Anchorage Mun. Employees Ass’n
v. Municipality of Anchorage. 613 P.2d
575 (Alaska 1980): City of Sitka v. Inter-
national Bhd. of Elec. Workers. Local
1547, 653 P.2d 332 (Alaska 1982).

Rejection of this article in order to gain
an undue advantage in a labor dispute or
the negotiation of a new collective bar-
gaining agreement constitutes a deliber-
ate interference with the right of em-
ployees to organize and bargain collec-
tively in derogation of the acts express
declaration of poiicy. Anchorage Mun.
Employees Ass'n v. Municipality of An-
chorage. 618 P.2d 575 (Alaska 1980).

Rejection must be prior to substan-
tial organizational activity by public
employees. — It is evidence trom the
wording of the exemption provision that
the legislature intended to limit the free-
dom of the political subdivision to con-
sider whether it wishes this article to ap-
ply to it by adopting the position that the
article must be rejected prior to substan-
tial organizational activity by public em-
ployees. State v. City of Petersburg, 533
P 2d 263 (Alaska 1975).

Prior to becoming aware of substantial
organizational activity, the city could
have exempted itself from the applicabil-
ity of this article without interfering with
the right of the employees to organize. Re-
jection of this article a-'er becoming
aware of such activity cortstitues a gross
and impermissible interference with the
employees' freedom to choose which col-
lective bargaining association should rep-
resent them. State v. City of Petersburg,
538 P.2d 263 (Alaska 1975).

This article was intended to recognize
the right of employees to organize for the
purpose of collective bargaining and to re-
quire public employers to negotiate and
enter into labor contracts with employee
organizations. It is apparent that this pur-
pose would be substantially frustrated if a
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city would wait until the employees
elected to be represented by a specific
union, and then could exempt itself from
the requirements of this article if that
union was not favored by the city. In ef-
fect, this would give the city the right to
control the organization to be selected by
the employees. State v. City of Peters-
burg. 538 P.2d 263 (Alaska 1975).

A city council cannot validly reject ap-
plication of this article more than six
months after it becomes effective, and af-
ter the members of the council have
learned of the organizational activity of
the city’s power plant employees. State v.
City of Petersburg, 538 P.2d 263 (Alaska
1975).

The right and posver of a city to reject
this article becomes subordinated to the
rights of the employees granted by the
same legislatki onre the public employer
becomes aware of substantial organiza-
tional activity on the part of its em-
ployees. Anchorage Mun. Employees
JAss’n v Municipality of Anchorage. 613
P.2d 575 (A’aska 1980).

Freedom to develop varying scheme
of collective bargaining. — Local gov-
ernments which have validly rejected this
article are free to develop a local scheme
of collective bargaining which vanes from
the state scheme 3S provided in this arti-
cle. Anchorage Mun. Employees Ass’n v.
Municipality of Anchorage. 61S P.2d 575
(Alaska 1960).

The legislature has expressly declared
that the state policy of promoting harmo-
nious and cooperative relations in public
employment relations can best be effectu-
ated by requiring public env rs to &
gain collectively with theft
is. therefore, most diflicu.
this article to prohibit loc’i s to,
which effectively rejected ‘-e hrticlc. Irom
engaging in collective bargaining under
their own local ordinances. It is far more
likely that 5 4. ch. 113, SLA 19,2, was
added to give political subdivisions of the
state the freedom to fashion their own
labor ordinances and systems of collective
bargaining, Anchorage Mun. Employees
Ass’n v. Municipality of Anchorage. 618
P 2d 575 (Alaska 1980),

Determining timely rejection. —
W hether a local government has exercised
its option to reject this article in a sufti-
ciently timely fashion is best determined
by looking at the circumstances of the in-
dividual case rather than setting an in-
flexible deadline. Anchorage Mun. Em-

301

ployees Ass’n v. Municipality of Anchor-
age, 613 P.2d 575 (Alaska 1980).

Forfeitu'e of exemption from arti-
cle. — A city did not forfeit its exemption
from coverage by this article, by continu-
ing to recognize and negotiate with unions
subsequent to its exemption. City of Fair-
banks v. Fairbanks AFL-CIO Crafts
Council. 623 P.2d 321 (Alaska 1931).

There is nothing in the language of the
Public Employment Pvelanons Act. AS
22.40.070 — 23.40.260. or its legislative
history to suggest that the legislature in-
tended to preclude local governments
which have validly exempted themselves
from coverage under the act from thereaf-
ter voluntarily engaging in collective bar-
f.inmg with employee organizations.
City of Fairbanks v. Fairbanks AFL-CIO
Crafts Council. 523 ?2d 321 (Alaska
1981).

The city did not waive its exemption un-
der 5 4. ch. 113. SLA 1972. by negotiating
with the union, and thus did not forfeit
the authority to enact its own personnel
guidelines. City of Fairbanks v. Fair-
banks Firefighters Union. 623 P.2d 339
tAlaska 1981).

Effect of elimination of state from
exemption authorization. -« See State
v. City of Petersburg. 538 P2d 263
Alaska 1975).

AS 23.40.040. relating to collective
bargaining agreements, was not re-
pealed by implication by the enactment
of this article. Hailing v. Inlandboatmens
union. 505 P 2d 370 (Alaska 1973).

Nor isitan implied exception to arti-
cle. — AS 23.40.040 cannot be read as an
implied exception to this article. Hafiing
v. Inlanot oatmen’s Union. 535 P.2d 870
Alaska 197S).

This article was intended to incorporate
existing collective bargaining agreements
rather than exempt them. Hailing v, In-
landboatmen's Union, 535 P.2d 870
(Alaska 1978).

Construed in pari materia. — Since
AS 23.40.040 cannot be treated a an im-
plied exception to this article, aid since
this article did not repeal AS 23.40.040 by
implication, the statutes are construed in
pari materia. Hafiing v. Inlandboatmen's
Union, 535 P.2d 370 (Alaska 1978).

This article and AS 23.40,040 can be
effectively harmonized to further the
legislative purpose of establishing uni-
form procedures for public employee col-
lective bargaining and to protect the poli-
cies the legislature thought important in
enacting this article. Hailing v. Inland-
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boatmen's Union, 585 P.2d 870 (Alaska
1978).

Any possible conflict between AS
23.40.040 and this article is neither se-
vere nor irreconcilable, particularly in
light of AS 23.40.240 which incorporates
existing agreements. Hafiing v. Inland-
boatmen's Union, 585 P.2d 870 (Alaska
1978).

The most reasonable construction, con-
sistent with the implied exception rule, is
that the legislature was aware of AS
23.40.040 and saw no inconsistency in en-
acting this article to provide guidelines
and procedures for public employee collec-
tive bargaining. The Public Employment
Relations Act does nothing to undercut
the AS 23.40.040 authorization of collec-
tive bargaining. Rather, it gives it addi-
tional content. Hafiing v. Inlandboat-
men's Union. 585 P.2d S70 (Alaska 1973).

This article contains far more de-
tailed provisions than AS 23.40.040.
Hailing v, Inlandboatmen’s Union, 535
P.2d 370 (Alaska 1978).

And further defines AS 23.40.040. —
AS 23.40.040 was comprehensive when it
was enacted, but it was further defined by
this article. Hafiing v. iniandboatmens
Union, 535 P.2d 370 (Alaska 1978).

Action not in reliance on rights un-
der article. — Where municipality’ elec-
trical department employees had pursued
unionization since the early 19607, long
before the enactment of this article, al-
though all the electrical department, em-
ployees signed union authorization cards
sometime in 1972, there was no evidence
of any organizational activities occurring
between the effective date of this article,
September 5, 1972, and the passage of the
exemption ordinance in question. July 10.
1973; thus the employees were not acting
in reliance on rights granted them by this
article. City of Sitka v. International Bhd.

— 48A Am.
Relations,

Collateral references.
Jur. 2d. Labor and Labor
j&8 1764-1775.

51 C.J.3., Labor Relations, 8§85 52. 148;
51A »JS., Labor Relations. 5 306.

of Elec. Workers. Local 1547, 653 P.2d 332
(Alaska 1982).

This article applies to employees of
the state division of marine transpor-
tation. Hafiing v. Inlandboatmen’s
Union. 585 P.2d 370 (Alaska 1978).

If there is no molied exemption for
ferry personnel under this article, it can-
not be said chat the two acts do not cover
the same people. AS 23.40.040 is a subset
of the broader coverage under this article
and was likely left intact deliberately to
designate the commissioner of public
works as the state's representative in bar-
gaining with the ferry unions. Hafiing v.
Inlandboatmen's Union. 585 P.2d 870
(Alaska 1978).

"Public employees" excludes
teachers. — The legislature chose to de-
fine "public employees” as excluding
teachers from the Public Employment Re-
lations Act because the cooperative rela-
tions purpose of that act was already ful-
filled with regard to teachers under the
provisions of Title 14. Anchorage Educ.
Ass'n v. Anchorage School Dist., 648 ?.2d
993 (Alaska 1982).

Employees covered by this article
are free to join a national as well as a
local union. Kenai Peninsula Borough
School Dist. v. Kenai Peninsula Borough
School Dist. Classified Ass'n, 590 P.2d 437
(Alaska 1979).

As to procedural safeguards which
local labor ordinances must afford
concerning representation elections,
see Alaska Pub. Employees Ass’n v. Mu-
nicioalitv of Anchorage, 555 P W4 552
(Alaska 1976).

Cited in Warwick v. State ex rei.
Chance. 548 P.2d 384 (Alaska J976); Pub-
lic Safety Employees Ass’n v. State, 653
P.2d 709 (Alaska 1983); Carter v. Alaska
Pub. Employees Ass’nh, 663 P.2d 916
(Alaska 1983).

Validity of union procedures for fixing
and reviewing agency fees of nonunion
employees under public employees repre-
sentation contract — post-Hudson cases.
92 ALR Fed. 393.
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Sec. 23.40.070. Declaration of policy. The legislature finds that
joint decision-making is the modern way of administering govern-
ment. If public employees have been granted the right to share in the
decision-making process affecting wages and working conditions, they
have become more responsive and better able to exchange ideas and
information on operations with their administrators. Accordingly,
government is made more effective. The legislature further finds that
the enactment of positive legislation establishing guidelines for public
employment relations is the best way to harness and direct the ener-
gies of public employees eager to have a voice in determining their
conditions of work, to provide a rational method for dealing with dis-
putes and work stoppages, to strengthen the merit principle where
civil service is in effect, and to maintain a favorable political and
social environment. The legislature declares that it is the public policy
of the state to promote harmonious and cooperative relations between
government and its employees and to protect the public by assuring
effective and orderly operations of government. These policies are to
be effectuated by

(1) recognizing the right of public employees to oiganize for the
purpose of collective bargaining;

(2) requiring public employers to negotiate with and enter into
written agreements with employee organizations on matters of wages,
hours, and other terms and conditions of employment;

(3) maintaining merit-svstem principles among public empiovees.
(8 2 ch 113 SLA 1972)

under the Public Employment Relations

Opinions of attorney general.

Paragraph (2) of this section and AS
23.40.250(8), standing 3lone. clearly
would make both group life and health
insurance benefits and retirement bene-
tits subject to collective bargaining since
they both are "fringe benefits." January

23. 1978 Op. Atty Gen.
Becatae health insurance deals with

the economic interests of employees and
does not deal with fundamental policy; oe-
cause AS 39.30.090. the group insurance
statute. authorises the Department of Ad-

ministration to obtain "a policy or poli-
cies”; and because AS 39.30.090 does not

specify what levels of coverage or benefits
must be included in the policy (or policies)
obtained, the issue of group life and
health insurance benefits is negotiable

NOTES TO

Applied in State v. City of Petersburg,
538 P 2d 263 (Alaska 1975); Hafiing v. In-
iandboatmen’s Union, 585 P.2d 870
(Alaska 1978); Anchorage Mun. Em-

Act (AS 23.40.070 — 23.40.260). January
23, 1978, Op. Att'y Gen.

Given AS 39.35.120(b) and AS
39.35.170. which make inclusion in the
pub'ic emoloyees nirement svstem (AS
39.35.010 _ 39.35.590) a condition of em-

plovment for state employees and contri-
butjons t0it mandatory. the condusion is

h  ;he leMslaturt intended ,he s[atu.

lorvPistons °f the pu6hc employees re-
tlrement “ApPPRC ol em'

P °>'ees' and benef5ts unaer thc Puoi'c
ployees retirement system may not be ne*

gotiated under the Public Employment
Retirement Act (AS 23.40.070
23.40.260). January 23. 1978. Op. Attly
Gen.

DECISIONS

ployees Ass’n v. Municipality of Anchor-
age, 618 P 'd 575 (Alaska 1980); Anchor-
age Educ. Ass’n v. Anchorage School
Dist., 64S P.2d 993 (Alaska 19S2).
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§ 23.40.075

Quoted in City of Fairbanks v. Alaska
Dep’t of Labor, 763 P.2d 976 (Alaska
1988).

Stated in Alaska Pub. Employees Ass'n
v. State, Dep’t of Admin., 776 P.2d 1030
(Alaska 1989).

— 4SA Am.
Relations,

Collateral references.
Jur. 2d, Labor and Labor
88 1764-1775.

51 C.J.S., Labor Relations, § 20-22, 33.

Alaska Statutes

§ 23.40.080

Cited in Alaska Community Colleges'
Fed'n of Teachers Local 2404 v. Univer-
sity of Alaska, 669 P2d 1299 (Alaska
1983); Walt v. State, 751 P.2d 1345
(Alaska 1988).

Bargainable or negotiable issues in
state public employment labor relations.
84 ALR3d 242.

Sec. 23.40.075. Items not subject to bargaining. The parties
may not negotiate terms contrary to
(1) the reemployment rights for injured state employees under AS

39.25.158; or

(2) the reemployment rights of the organized militia under AS
'26.05.075. (§ I'ch 86 SLA L98S; am § 2 ch 77 SLA 1990)

Effect of amendments. — The 1990
amendment added the paragraph (1) des-

ignation. added paragraph (2), and made a
related grammatical change.

Sec. 23.40.080. Rights of public employees. Public employees
may self-organize and form, join, or assist an organization to bargain
collectively through representatives of their own choosing, and engage
in concerted activities for the purpose of collective bargaining or other
mutual aid or protection. (§ 2 ch 113 SLA 1972)

NOTES TO DECISIONS
569 P.2d 1299

Applied in Northwest Arctic Regional  University of Alask-.,

Educ. Attendance Area v. Alaska Pub.
Serv. Employees, Local 71. 591 P.2d 1292
(Alaska 1979).

Quoted in Alaska Community Col-
leges' Fed'n of Teachers Local 2404 v

Collateral references. — Right of pub-
lic employees to strike or engage in work
stoppage. 37 ALR3d 1147.

Right of public employees to form or
join a labor organization affiliated with a
federation at trade unions or which in-
cludes private employees. 40 ALR3d 728.

Validity and construction of statutes or

(Alaska 1983).

Cited m ICollodge v. State, 757 P.2d
1023 (Alaska 1988); City of Fairbanks v.
A'"ska Dep’t of Labor, 763 P.2d 976
(Alaska 1988).

ordinances providing for arbitration of
labor disputes involving public employees.
68 ALR3d S85.

Who are employees forbidden to strike
under state enactments or state common-
law rules prohibiting strikes by public
employees or stated classes of public em-
ployees. 22 ALR4th 1103.
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Sec. 23.40.090. Collective bargaining unit. The labor relations
agency shall decide in each case, in order to assure to employees the
fullest freedom in exercising the rights guaranteed by AS 23.40.070 —
23.40.260, the unit appropriate for the purposes of collective bargain-
ing, based  such factors as community of interest, wages, hours, and
other working conditions of the employees involved, the history of
collective bargaining, and the desires of the employees. Bargaining
units shall be as large as is reasonable, and unnecessary fragmenting
shall be avoided. (8 2 ch 113 SLA 1972)

Sec. 23.40.100. Representatives and elections, (a) The labor re-
lations agency shall investigate a petition if it is submitted in a man-
ner prescribed by the labor relations agency and is

() by an employee or group of employees or an organization acting
in their behalf alleging that 30 per cent of the employees of a proposed
bargaining unit

(A) wane to be represented for collective bargaining by a labor or
employee organization as exclusive representative, or

(B) assert that the organization which has been certified or is cur-
rently being recognized by the public employer as bargaining repre-
sentative is no longer the representative of the majority of employees
in the bargaining unit; or

(2) by the public employer alleging that one or more organizations
have presented to it a claim to be recognized as a representative of a
majority of employees in an appropriate unit.

(o)  If the labor relations agency has reasonable cause to believe
that a question of representation exists, it shall provide for an appro-
priate hearing upon due notice, If the labor relations agency finds that
there is a question of representation, it shall direct an election by
secret ballot to determine whether or by which organization the em-
ployees desire to be represented and shall certify the results of the
election. Nothing in this section prohibits the waiving of hearings by
stipulation for the purpose of a consent election in conformity with the
regulations of the labor relations agency or an election in a bargain-
ing unit agreed upon by the parties. The labor relations agency shall
determine who is eligible to vote in an election and shall establish
rules governing the election. In an election in which none of the
choices on the ballot receives a majority of the votes cast, a runoff
election shall be conducted, the ballot providing for selection between
the two choices receiving the largest and the second largest number of
valid votes cast in the election. If an organization receives the major-
ity of the votes cast in the election it shall be certified by the labor
relations agency as exclusive representative of all the employees in
the bargaining unit.
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(c) An election may not be held in a bargaining unit or in a subdivi-
sion of a bargaining unit if a valid election has been held within the
preceding 12 months.

(d) Nothing in this chapter prohibits recognition of an organization
as the exclusive representative by a public agency by mutual consent.

(e) An election may not be directed by the labor relations agency in
a bargaining unit in which there is in force a valid collective bargain-
ing agreement, except during a 90-day period preceding the expiration
date. However, a collective bargaining agreement may not bar an
election upon petition of persons in the bhargaining unit but not parties
to the agreement if more than three years have elapsed since the
execution of the agreement or the last timely renewal, whichever was
later. (§ 2 ch 113 SLA 1972)

Opinions of attorney general. — The capacity as a public employer, to provide
Department of Administration may com- lists of all employees eligible to vote in a
ply with an order received from the labor representation election held pursuant to
relations agency directing the state, in its AS 23.40.100. Juiy 1, 1988, Op. Att'y Gen.

NOTES TO DECISIONS

Applied in Hafiing v. Tnlandboatmen’s
Union. 585 P.2d 870 (Alaska 1978).

Sec. 23.40.110. Unfair labor practices, (a) A public employer or
an agent of a public employer may not

(1) interfere with, restrain, or coerce an employee in the exercise of
the employee's rights guaranteed in AS 23.40.080;

(2) dominate or interfere v ith the formation, existence, or adminis-
tration of an organization;

(3) discriminate in regard to hire or tenure ofemployment or a term
or condition of employment to encourage or discourage membership in
an organization;

(4) discharge or discriminate against an employee because the em-
ployee has signed or filed an affidavit, petition, or complaint or given
testimony under AS 23.40.070 — 23.40.260;

(5) refuse to bargain collectively in good faith with an organization
which is the exclusive representative of employees in an appropriate
unit, including but not limited to the discussing of grievances with the
exclusive representative.

(b) Nothing in this chapter prohibits a public employer from mak-
ing an agreement with an organization to require as a condition of
employment

(1) membership in the organization which represents the unit on or
after the 30th day following the beginning of employment or on the
effective date of the agreement, whichever is later; or
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§ 23.40.110

payment by the employee to the exclusive bargaining agent of a

service fee to reimburse the exclusive bargaining agent for the ex-
pense of representing the members of the bargaining unit.
(c) A labor or employee organization or its agents may not

(1) restrain or coerce

(A) an employee in the exercise of the rights guaranteed in AS

23.40.080. or

(B) a public employer in the selection of the employer's representa-
tive for the purposes of collective bargaining or the adjustment of

grievances;

(2) refuse to bargain collectively in good faith with a public em-
ployer, if it has been designated in accordance with the provisions of
AS 23.40.070 — 23.40.260 as the exclusive representative of em-
ployees in an appropriate unit. (8§ 2 ch 113 SLA 1972

Revisor’s notes. — In 1990 the word
"with" was inserted after "interfere" in

NOTES TO

Similarity to federal act. — Para-
graphs fa)(l) and (a)(3) are substantially
similar to § 8(a)(1) and (a)(3) of the Labor
Management Relations Act, 29 U.S.C.
5 153(a)(1) and (a>(3). Alaska Community
Colleges' Fed’n of Teachers Local 2404 v.
University of Alaska, 659 P.2d 1299
(.Alaska 1983).

For establishment of violation of 29
U.S.C. 158(a)(3), see Alaska Community
Colleges' Fed'n of Teachers Local 2404 v.
University of Alaska. 659 P 2d 1299
(Alaska 1983).

Derivative violation of (a)(1) from vi-
olation of (a)(3). — A violation of para-
graph (a)(3) derivatively results in a vio-
lation of (a)(2) as well since employer dis-
crimination in hiring, tiring or working
conditions also coerces or restrains em-
ployees in their rights to organise, bar-
gain collectively and engage in other con-
certed activities. Alaska Community Col-
leges' Fed'n of Teachers Local 2404 v.
University of Alaska. 669 P.2d 1299
(Alaska 1983).

Refusal to ratify tentative agree-
ment. — It is permissible for an employer
to refuse to ratify a tentative collective
bargaining agreement in accordance with
an agreed upon ground rule, so long as the
employer's failure to ratify does not ap-
pear to have resulted from the employer's
intent to string out negotiations and avoid
reaching agreement. Alaska Community
Colleges' Fed'n of Teachers Local 2404 v.

(a)(1) .'I"s section to correct a manifest
error of omission in ch. 113, SLA 1972.

DECISIONS

University of Alaska. 669 P2d 1299
(Alaska 1983).

Work rule changes. — Since em-
ployers are free to make unilateral
changes on matters which fall outside
mandatory subjects of bargaining, the
labor relations agency erred insofar as it
rescinded work rules pertaining to per-
missive bargaining subjects and ordered
the extension of terms in the previously
expired collective bargaining agreement
pertaining to permissive bargaining sub-
jects. Alaska Community Colleges' Fed'n
of Teachers Local 2404 v. University of
Alaska. 669 P 2d 1299 (Alaska 1983).

Burden on union. — A union is re-
quired to demonstrate that an applicant
was denied employment because of some
antiunion motive on the part of the em-
ployer. Alaska Community Colleges'
Fed’n of Teachers Local 2404 v. Univer-
sity of Alaska. 669 P2d 1299 'Alaska
1983).

The union did not establish the pres-
ence ofan antiunion motive on the part of
the university where there was testimony
that the applicant was not hired because
more qualified applicants were available
and ultimately because a lack of student
interest caused the class to be cancelled
and where although the union presented
correspondence which demonstrated that
the university considered the applicant's
unavailability (because of his position as a
negotiator) in determining his qualified-
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tion, there was unequivocal testimony Applied in Hailing v. Inlandboatmen’s
that it was the mere fact of the applicant's  Union, 535 P.2d 370 (Alaska 1978).
unavailability, not the reason therefor, Quoted in State v. Citv of Petersburg,

which was considered in this regard. 538 P.2d 263 (Alaska 1975).

Alaska Community Colleges' Fed'n of Cited in Hicklin v. Orbeck, 565 P.2d
Teachers Local 2404 v, University of 159 (Alaska 1977), rev'd, 437 U S. 518, 98
Alaska. 669 P.2d 1299 'Alaska 1983). 5. Ct. 2482. 57 L. Ed. 2d 397 (1978).

Collateral references. — What consti- Eublic employee relations acts. 9 ALR4th
tutes unfair labor practice under state

Sec. 23.40.120. Investigation and conciliation of complaints. If
a verified written complaint by or for a person claiming to be ag-
grieved by a practice prohibited by AS 23.40.110, or a written accusa-
tion that a person subject to AS 23.40.070 — 23.40.260 has engaged in
a prohibited practice, is filed with the labor relations agency, it shall
investigate the complaint or accusation. If it determines after the
preliminary investigation that probable cause exists in support of the
complaint or accusation, it shall try to eliminate the prohibited prac-
tice by informal methods of conference, conciliation, and persuasion.
Nothing said or done during this endeavor m3.v be used as evidence in
a subsequent proceeding. (8§ 2 ch 113 SLA 1972)

NOTES TO DECISIONS

Applied in Hailing v. Inlandboatmen's
Union. 535 P 2d 870 'Alaska 1973).

Sec. 23.40.130. Complaint and accusation. If the labor relations
agency fails to eliminate the prohibited practice by conciliation and to
obtain voluntary compliance with AS '23.40.070 — 23.40.260, or, be-
fore it attempts conciliation, it may serve a copy of the complaint or
accusation upon the respondent. The complaint or accusation and the
subsequent procedures shall be handled in accordance with the ad-
ministrative adjudication portion of the Administrative Procedure Act
(AS 44.62). (§ 2 ch 113 SLA 1972)

NOTES TO DECISIONS

Applied in Hailing v. Inlandboatmen's
Union, 565 P 2d 370 (Alaska 1978).

Sec. 23.40.140. Orders and decisions. If the labor relations
agency finds that a person named in the written complaint or accusa-
tion has engaged in a prohibited practice, the labor relations agency
shall issue and serve on the person an order or decision requiring the
person to cease and desist from the prohibited practice and to take
affirmative action which will carry out the provisions of AS 23.40.070
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— 23.40.260. If the labor relations agency finds that a person named
in the complaint or accusation has not engaged or is not engaging in a
prohibited practice, the labor relations agency shall state its findings
of fact and issue an order dismissing the complaint or accusation. (8 2

ch 113 SLA 1972)
NOTES TO

Distinction between mandatory and
permissive bargaining subjects.
This section requires the labor relations
agency to distinguish between mandatory
and permissive bargaining subjects in its
remedial orders. Alaska Community Col-
leges' Fed'n of Teachers Local 2404 v,
University of Alaska. 669 P.2d 1299
(Alaska 1983).

"Vhile this section authorizes the
agency to issue cease 3nd desist orders
barring prohibited practices, and to order
affirmative action which will carry out
the provisions of the Public Employment
Relations Act, it does not require em-
ployers to bring to the bargaining table

DECISIONS

other terms and conditions of employ-
ment. Alaska Community Colleges' Fed'n
of Teachers Local 2404 v. University of
Alaska, 669 P.2d 1299 (Alaska 1983).

The labor relations agency erred insofar
as it rescinded work rules pertaining to
permissive bargaining subjects and or-
dered the extension of terms in the previ-
ously expired collective bargaining agree-
ment pertaining to permissive bargaining
subjects. Alaska Community Colleges’
Fed’n of Teachers Local 2404 v. Univer-
sity of Alaska, 669 P 2d 1299 (Alaska
1983).

Applied in Hafiing v. Inlandboatmen's

subjects other than wages, hours, and Union. 585 P.2d 370 (Alaska 1978).

Sec. 23.40.150. Enforcement by injunction. The labor relations
agency may apply to the superior court in the judicial district in which
the prohibited practice occurred for an order enjoining the prohibited
acts specified in the order or decision of the labor relations agency.
Upon a showing by the labor relations agency that the person has
engaged or is about to engage in the practice, an injunction, restrain-
ing order, or other order which is appropriate may be granted by the
court and shall be without bond. (8 2 ch 113 SLA 1972)

NOTES TO DECISIONS

Applied in Hafiing v. Inlandboatmen's
Union, 585 P.2d 370 (Alaska 1978).

Sec. 23.40.160. Power to investigate and compel testimony,
(@) For the purpose of the investigations, proceedings, or hearings
which the labor relations agency considers necessary to can-y out the
provisions of AS 23.40.070 — 23.40.260, the labor relations agency
may issue subpoenas requiring the attendance and testimony of wit-
nesses and the production of relevant evidence.

(b) The labor relations agency may administer oaths, examine wit-
nesses, and receive evidence.

(©) The attendance of witnesses and the production of evidence may
be required from any place in the state at any designated place of
hearing.
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(d) If a person refuses to obey a subpoena issued under AS
23.40.070 — 23.40.260, the superior court in the district in which the
person resides or is found may, upon application by the labor relations
agency, issue an order requiring the person to comply with the sub-
Doena. (§ 2 ch 113 SLA 1972)

NOTES TO DECISIONS

Applied in Hailing v. Inlandboatmen's
Union, 535 P.2d 870 (Alaska 1978).

Sec. 23.40.170. Regulations. The labor relations agency may
adopt regulations under che Administrative Procedure Act iAS 44.62)
to carry out the provisions of AS 23.40.070 — 23.40.260. i§ 2 ch 113
SLA 1972)

NOTES TO DECISIONS

Stated in Carter v. Alaska Pub. Em-
ployees Ass n. 653 P.2d 915 (Alaska 1983).

Sec. 23.40.1SO. Penalty for violation of order or decision. A
person who violates a provision of an order or decision of the labor
relations agency is guilty of a misdemeanor and is punishable by a
nne of not more than S500 +§ 2 ch 113 SLA 1972)

NOTES TO DECISIONS

Applied in Hailing v. Inlandboatmen's
Union, 585 P.2d 570 (Alaska 1978).

Sec. 23.40.190. Mediation. If, after a reasonable period of negotia-
tion over the terms of a collective bargaining agreement, a deadlock
exists between a public employer and an organization, the labor rela-
tions agency may appoint a competent, impartial, disinterested person
to act as mediator in any dispute either on its own initiative or on the
request ofone of the parties to the dispute. The parties may also select
a mediator by agreement or mutual consent. It is the function of the
mediator to bring the parties together voluntarily under such favor-
able auspices as will tend to effectuate settlement of the dispute, but
neither the mediator nor the labor relations agency has any power of
compulsion in mediation proceedings. (§ 2 ch 113 SLA. 1972)

Sec. 23.40.200. Classes of public employees; arbitration,
(a) For purposes of this section, public employees are employed to
perform services in one of the three following classes:

(1) those services which may noc be given up for even che shortest
period of time;
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(2) those services which may be interrupted for a limited period but
not for an indefinite period of time; and

(3) those services in which work stoppages may be sustained for
extended periods without serious effects on the public.

(o) The class in (a)(1) of this section is composed of police and fire
protection employees, jail, prison, and other correctional institution
employees, and hospital employees. Employees in this class may not
engage in strikes. Upon a showing by a public employer or the labor
relations agency that employees in this class are engaging or about to
engage in a strike, an injunction, restraining order, or other order
which may be appropriate shall be granted by the superior court in
the judicial district in which the strike is occurring or is about to
occur. If an impasse or deadlock is reached in collective bargaining
between the public employer and employees in this class, and media-
tion has been utilized without resolving the deadlock, the parties shall
submit to arbitration to be carried out under AS 09.43.030.

(©) The class in (a)(2) of this section is composed of public utility,
snow removal, sanitation, and public school and other educational
institution employees. Employees in this class may engage in a strike
after mediation, subject to the voting requirement of (d) of this sec-
tion, for a limited time. The limit is determined by the interests of the
health, safety, or welfare of the public. The public employer or the
labor relations agency may apply to che superior court in the judicial
district in which the strike is occurring for an order enjoining the
strike. A strike may not be enjoined uniess it can be shown that it has
begun to threaten the health, safety, or welfare of the public. A court,
in deciding whether or not to enjoin the strike, shall consider the total
equities in the particular class. "Total equities” includes not only the
impact of a strike on the public but also the extent to which employee
organizations and public employers have met their statutory obliga-
tions. If an impasse or deadlock still exists after the issuance of an
injunction, the parties shall submit to arbitration to be carried out
under AS 09.43.030.

(d) The class in (a)(3) of this section includes all ocher public em-
ployees who are not included in the classes in (a)(1) or (a)(2) of this
section. Employees in this class may engage in a strike if a majority of
the employees in a collective bargaining unit vote by secret ballot to
do so.

(e) Notwithstanding the provisions of (b), (c) and (d) of this section,
the employees with the concurrence of the employer may agree in
writing to submit a dispute arising from interpretation or application
of a collective bargaining agreement to arbitration.

(0 The parties to a collective bargaining agreement may provide in
the agreement a contract for arbitration to be conducted solely accord-
ing to the Uniform Arbitration Act (AS 09.43) if the Act is incorpo-
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Sec. 23.40.210. Agreement. Upon the completion of negotiations
between an organization and a public employer, if a settlement is
reached, the employer shall reduce it to writing in the form of an
agreement;. The agreement may include a term for which it will re-
main in effect, not to exceed three years. The agreement shall include
a pay plan designed to provide for a cost-of-living differential between
the salaries paid employees residing in the state and employees resid-
ing outside the state. The plan shall provide that the salaries paid, as
of August 26, 1977, to employees residing outside the state shall re-
main unchanged until the difference between those salaries and the
salaries paid employees residing in the state reflects the difference
between the cost of living in Alaska and living in Seattle, Washing-
ton. The agreement shall include a grievance procedure which shall
have binding arbitration as its final step. Either party to the agree-
ment has a right of action to enforce the agreement by petition to the
labor relations agency. (8 2 ch 113 SLA 1972; am 8 1ch 62 SLA 1977)

NOTES TO

Constitutionality. — This section’s
cost-of-living wage differentials ¢ >not vi-
olate the federal constitution’s commerce
clause since Alaska 3cted as a "market
participant” rather than as a "market reg-
ulator,” International Org. of Masters v.
Andrews, 626 F. Supp. 1271 (D. Alaska
1986). atTd. 331 F.2d 343 (9th Cir. 1987),
cert, denied. 485 U.S. 962.103 S. Ct. 122S.
99 L. Ed. 2d 423 (198S).

Because the existence and amount of
the wage differentials imposed under this
section reasonably further a legitimate
state purpose, the wage differentials do
not violate the equal protection clause of
the fourteenth amendment. International
Org. of Masters v. Andrews. 626 F. Supp.
1271 (D. Alaska 1986), atTd, 331 F.2d 343
(9th Cir. 1987), cert, denied. 485 U.S. 962.
108 S. Ct, 1223. 99 L. Ed. 2d 428 (1988).

Imposing wage differentials according
to Alaska Marine Highway System
(AMHS) employee’s states of residence did
not infringe on their "right to travel"
guaranteed by the fourteenth amendment
since the wage adjustments do not penal-
ise AMHS employees for migrating to or
emigrating from Alaska. International
Org. of Masters v. Andrews, 626 F. Supp.
1271 (D. Alaska 1986), alTd, 331 F.2d 343
(9th Cir. 1987). cert, denied, 485 U.S. 962,
108 3. Ct. 1228, 99 L. Ed. 2d 42; (1988).

This section's wage differentials do not
violate the privileges and immunities
clause because the interest "burdened" by
this sections wage differentials is not

DECISIONS

"fundamental" in nature, 3nd even if this
interest were fundamental for purposes of
privileges and immunities analysis.
Alaska has a substantial interesc m elimi-
nating disincentives that discourage
Alaska Marine Highway System em-
ployees from residing in the state, and its
wage differentials bear a "substantial re-
lationship" to its objective of eliminating,
or at lease minimizing, these disincen-
tives. International Org. of Masters v. An-
drews, 526 F. Supo. 1271 (D. Alaska
1986), atTd, 331 F 2d 343 (9th Cir. 1987),
cert, denied, 485 U.S. 962. 108 S. Ct. 1228.
99 L. Ed. 2d 428 (1938).

This section, granting cost of living
wage adjustments to resident, but not
nonresident employees of the Alaska Ma-
rine Highway System, does not violate the
Privileges and Immunities Clause or the
right to travel as embodied in the four-
teenth amendmenc. International Org. of
Masters v. Andrews. 331 F.2d 343 (9th
Cir. 1987), cert, denied. 485 U.S. 962, 108
S. Ct. 1228, 99 L. Ed. 2d 423 (1988).

Statutory violations. — Exclusion of
grievances involving involuntary trans-
fers from binding arbitration in a provi-
sion of the collective bargaining agree-
ment between the state and a union, the
Public Safety Employees Association, vio-
lates this section. Hemmen v. State. Dep’t
of Pub. Safety. 710 P.2d 1001 (Alaska Ct.
App. 1985).

Applied in Hailing v. Inlandbot-tmen's
Union. 535 P.2d 870 (Alaska 1978).
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Sec. 23.40.212. Agreement with the Board of Regents, () The
Board of Regents of the University of Alaska may delegate to the
Department of Administration its authority under AS 23.40.070 —
23.40.260 to negotiate with an organization for an agreement.

(b) The Department of Administration shall participate in the nego-
tiations between the Board of Regents and an organization. An agree-
ment between the board and an organization requires the approval of
the department. (8 1 ch 148 SLA 197S)

Sec. 23.40.215. Funding and legislative approval, (a) The mon-
etary terms of any agreement entered into under AS 23.40.070 —
23.40.260 are subject to funding through legislative appropriation.

(b) The Department of Administration shall submit the monetary
terms of an agreement to the legislature within 10 legislative days
after the agreement of the parties, if che legislature is in session, or
within 10 legislative days after the convening of che next regular
session. The legislature shall advise the parties by concurrent resolu-
tion if it approves or disapproves of the monetary terms within 60
legislative days after the agreement is submitted to the legislature.
The approval of the monetary terms of an agreement under this sub-
section is a nonbinding, advisory expression of legislative intent. If
within 60 legislative days after the agreement is submitted the legis-
lature advises the parties by concurrent resolution that it disapproves
the monetary terms of the agreement, the parties mav resume negoti-
ations. (§ 2 ch 113 SLA 1972; am § 1 ch 10 SLA 19%4)

Opinions of attorney general. — To  employer-sponsored plan, the negotiated
the extent the cost of negotiated group life  coverage is subject to legislative approval
and health insurance coverage exceeds uncer this section. January 23. 1973, Op.
what the State would have paid under its  Att'y Gen.

NOTES TO DECISIONS

Monetary terms of agreement are “I v. State. 775 P.2d 1062 (Alaska 1989).
not effective until funds are appropri- Applied in Hailing v. Inlandboatmen's
ated by legislature. Each year the mone-  Union, 585 P.2d 370 (Alaska 1978).
tarv terms of a collective bargaining Cited in Warwick v. btate ex rel.

agreement are subject to independent leg- Chance, 548 P.2d 384 (Alaska 19i6).
isiative approval, Public Employees' Local

Sec. 23.40.220. Labor or employee organization dues and em-
ployee benefits, deduction and authorization. Upon written au-
thorization of a public employee within a bargaining unit, che public
employer shall deduct from the payroll of the public employee the
monthly amount of dues, fees, and other employee benefits as certified
by the secretary of the exclusive bargaining representative and shall
deliver it to the chief fiscal officer of the exclusive bargaining repre-
sentative. (8 2 ch 113 SLA 1972)
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Labor and W orkers’ Compensation

Sec. 13.40.225. Exemption from Public Employment Rela-
tions Act. Notwithstanding the provisions of AS 23.40.220, a collec-
tive bargaining settlement reached, or agreement entered into, under
AS 23.40.210 that incorporates union security provisions, including
but not limited to a union shop or agency shop provision or agreement,
shall safeguard the rights of nonassociation of employees having bona
fide religious convictions based on tenets or teachings of a church or
religious body of which a i employee is a member. Upon submission of
prcper proof of religious conviction to the labor relations agency, the
agency shall declare the employee exempt from becoming a member of
a labor organization or employee association. The employee shall pay
an amount of money equivalent to regular union or association dues,
initiation fees, and assessments to che union or association. Nonpay-
ment of this money subjects the employee to che same penalty as if it
were nonpayment of dues. The receiving union or association shall
contribute an equivalent amount of money to a charity of its choice
not affiliated with a religious, labor, or employee organization. The
union or association shall submit proof of contribution to the labor
relations agency. (8 1 ch 85 SLA 1976)

Editor's notes. — Section 2, ch. 35, tion where the non-assooianonal rights of

SLA 1976 provides: "If any portion of AS
23,40.225 is declared unconstitutional or
void by a court of competent jurisdiction,
then that entire section is void."
Opinions of attorney general. — This
section does not supplant 18.50.220(a), a
general provision 3gainst religious dis-
crimination, nor does it violate the "estab-
lishment clause" of the Alaska Constitu-

NOTES TO

Applied in Hailing v. Inlandboatmen's
Union, 585 P.2d 370 (Alaska 197S).

ail public employees are secured by AS
18.50.220(a). January 13, 1984, Op. Atty
Gen.

A state employee in a collective bar-
gaining unit who does not belong to an
organized religion is entitled to an accom-
modation of his reiigious opposition to the
payment of union dues. January 13. 1984,
Op. Att'v Gen.

DECISIONS

Sec. 23.40.230. Assistance by Department ot Labor. [Revealed,

EO. No. 77 § 8 SLA 1990]

Sec. 23.40.240. Effect on certain units, representatives, and

agreements. Nothing in this chapter terminates or modifies a collec-
tive bargaining unit, recognition of exclusive bargaining representa-
tive, or collective bargaining agreement if the unit, recognition, or
agreement is in effect on September 5, 1972. (8 2 ch 113 SLA 1972)
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NOTES TO DECISIONS

Applied in Hafiing v. Inlandboatmen’s dance Area v. Alaska Pub. Serv. Env
Union, 585 P.2d 870 (Alaska 1978); ployees, Local 71, 591 P.2d 1292 'Alaska
Northwest Arctic Regional Educ. Atten-  1979).

Sec. 23.40.245. Postsecondary student involvement in collec-
tive bargaining, (a) When a bargaining unit includes members of
the faculty or other employees of a public institution of postsecondarv
education, the public employer and the representative of the bargain-
ing unit shall permit student representatives of that institution to

(1) attend and observe all meetings between the public employer
and the representative of the bargaining unit which are involved with
collective bargaining;

(2) have access to all documents pertaining to collective bargaining
exchanged by the employer and the representative of the bargaining
unit, including copies of transcribes of the meetings.

(b) Student representatives may not disclose information concern-
ing the substance of collective bargaining obtained in the course of
their activities under (a) of this section, unless that information is
released by the employer or the representative of the bargaining unit.

(c) For the purpose of this section, the students of the institution
involved in negotiations shall seiect their representatives from the
institution directly involved in negotiations.

(d) When the institutions are negotiating with bargaining units
representing more than one major geographic area of the state, the
student representatives shall be from those areas. No more chan three
student representatives may attend meetings at any time (§ 1ch 148

SLA 1978)

Sec. 23.40.250. Definitions. In AS 23.40.070 — 23.40.260, uniess
the context otherwise requires,

(1) "collective bargaining” means the performance of the mucual
obligation of the public employer or the employer’s designated repre-
sentatives and the representative of the employees to meet at reason-
able times, including meetings in advance of the budget making pro-
cess, and negotiate in good faith with respect to wages, hours, and
other terms and conditions of employment, or the negotiation of an
agreement, or negotiation of a question arising under an agreement
and the execution of a written contract incorporating an agreement
reached if requesced by either party, but these obligations do not com-
pel either party to agree to a proposal or require the making of a
concession;

(2) "election" means a proceeding conducted by the labor relations
agency in which the employees in a collective bargaining unit cast a
secret ballot for collective bargaining representatives, or for any other
purpose specified in AS 23.40.070 — 23.40.260;
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Labor and W orkers’ Compensation

(3) "labor relations agency" means the Alaska labor relations
agency established in AS 23.05.360;

(4) "monetary terms of an agreement" means the changes in the
terms and conditions of employment resulting from an agreement that
will require an appropriation for their implementation or will result
in a change in state revenues or productive work hours for state em-
ployees;

(5) "organization" means a labor or employee organization of any
kind in which employees participate and which exists for the primary
purpose of dealing with employers concerning grievances, labor dis-
putes, wages, rates of pay, hours of employment, and conditions of
employment;

(6) "public employee" means any employee of a public .-mployer.
whether or not in the classified service of the public employer, except
elected or appointed officials or teachers or noncertificated employees
of school districts;

(7) "public employer" means the state or a political subdivision of
the state, including without limitation, a town, city, borough, district,
board of regents, public and quasi-public corporation, housing author-
ity, or other authority established by law, and a person designated by
the public employer to act in its interest in dealing with public em-
ployees;

(S) "terms and conditions of employment" means the hours of em-
ployment, the compensation and fringe benefits, and the employer's
personnel policies affecting the working conditions of the employees;
but does not mean the general policies describing the function and
purposes of a Dublic enmlover. (8 2 ch 113 SL.A 1972: am § 2 ch 10

SLA 1984: am E.O. No. 77 § 3 (1990))

Revisor's notes. — In 1984, paragraph
(8), added in 1984, was renumbered as
paragraph (4) and former paragraphs (41-
(7) were renumbered as present para-
graphs (5)-(8) to retain alphabetical order.

Effect of amendments. — The 1990
amendment, eiTective July 1, 19s0, ;re-
wrote paragraph (3).

Opinions of attorney general. — AS
23.40.070(2) and paragraph 18) of this sec-
tion, standing alone, clearly would make
both group life and health insurance bene-
fits and retirement benefits subject to col-
lective bargaining since they both are
"fringe benefits." January 23, 1978. Op.
Atty Gen.

Because health insurance deals with
the economic interests of employees and
does not deal with fundamental policy; be-
cause AS 39.30.090. the group insurance
statute, authorizes the Department of Ad-
ministration to obtain "a policy or poli-

cies", and because AS 39.30.090 does not
specify what leveis of coverage or benefits
must be inciuded in the policy tor policies)
obtained, the issue of group life and
health insurance benefits is negotiable
under the Public Employment Relations
Act IAS 23.40.070 — 23.40.260). January
23. 1978, Op. Attv Gen.

Given AS 39.35.120(b) and AS
39.35.170. which make inclusion in the
public employees retirement system (AS
39.35.010 — 39.35.590) a condition of em-
ployment for state employees and contri-
butions to it mandatory, the conclusion is
tnat the legislature intended the statu-
tory provisions of the public employees re-
tirement system to apply to all state em-
ployees. and benefits under the public em-
ployees retirement system may not be ne-
gotiated under the Public Employment
Retirement Act (AS 23.40.070 —
23.40.260). January 23, 1978, Op. Att'y
Gen.
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NOTES TO

Labor organization representing
two bargaining units within same em-
ployer. — There is nothing in the lan-
guage of the definition of "organization"
which suggests that an otherwise quali-
fied labor organization could not repre-
sent two different bargaining units within
the same public employer. Indeed, the use
of the phrase "labor organization of any
kind” suggests the contrary, City of Fair-
banks v. Alaska Dep't of Labor, 763 P.2d
976 (Alaska 1988).

Ferry personnel are public em-
ployees of a public employer and are
not included within any of the itemized
exceptions of paragraph (6). Hailing v. In-
landboatmen's Union, 535 P.2d 870
(Alaska 1973).

Since paragraph (3) of this section de-
fines "labor relations agency,"” which su-
pervises and enforces this article, as the
state personnel board for state employees
and the Department of Labor with regard
to all other public employees, the state
personnel board would be the applicable
regulatory agency with regard to rerry
personnel. Therefore, there is no inconsis-
tency in the ferry crew exemption from
the state personnel syscem and its inclu-
sion with this article. Hafiing v. Inland-
boatmen's Union, 585 P.2d 370 (Alaska
1978).

Teachers, who are not "public em-
ployees" for purposes of this article, are
not covered by this section. Anchorage

Educ. Ass'n v. Anchorage School Disc.,
6-18 P.2d 993 (Alaska 1982).
The legislature defined "public em-

ployees" as excluding teachers from the
Public Employment Relations Act because
the cooperative relations purpose of that
act was already fulfilled with regard to
teachers under the provisions of Title 14.
Anchorage Educ. Ass’n v. Anchorage
School Dist.. 648 P.2d 993 (Alaska 1982).

Noncertificated school employees
are not among those within the ambit
of this article. Kenai Peninsula Borough
School Dist. v. Kenai Peninsula Borough
School Disc. Classified Ass'n. 590 P.2d 437
(Alaska 1979).

Nor are noncertificatcd employees
of regional educational attendance
areas. — This article does not apply to
the noncertificated employees of the re-
gional educational attendance areas.
Northwest Arctic Regional Educ. Atten-
dance Area v. Alaska Pub. Serv. Em-
ployees, Local 71, 591 P.2d 1292 (Alaska

Alaska Statutes
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DECISIONS

1979), overruled on other grounds. Alaska
Com. Fishing & Agric. Bank v. O/S
Alaska Coast, 715 P.2d 707 (Alaska 1986).

Since such attendance areas appear
to be school districts. — Regional edu-
cational attendance areas appear to be
sc'ncol districts within the meaning of
paragraph (6), defining "public em-
ployees" for the purposes of this article.
Northwest Arctic Regional Equc. Atten-
dance Area v, Alaska Pub. Serv. Em-
ployees. Local 71. 591 P.2d 1292 (Alaska
1979), overruled on other grounds, Alaska
Com. Fishing s« Agric. Bank v. O/S
Alaska Coast, 715 P.2d 707 (Alaska 1986),

Thus, such attendance areas have
no statutory duty to bargain with non-
certificated employees. — This article
exempts noncertuicated employees of the
regional educational attendance areas
from its coverage. The regional educa-
tional attendance areas therefore have no
statutory duty to bargain with a bargain-
ing representative of the noncertificated
employees. Northwest .Arctic Regional
Educ. Attendance Area v. Alaska Pub.
Serv. Employees, Local 71, 591 P.2d 1292
(Alaska  1979), overruled on other
grounds. Alaska Com. Fishing s« Agric.
Bank .. O/S Alaska Coast, 715 P.2d 707
(Alaska 1936).

The legislature did not intend to
bind the regional educational atten-
dance 3reas to the employment con-
tracts of their predecessor, the Alaska
State Operated School System. Northwest
Arctic Regional Educ, Attendance Area v.
Alaska Pub. Serv. Employees, Local 71.
591 P.2d 1292 IAlaska 1979), overruled on
other grounds, Alaska Com. Fishing s:
Agric. 3ank v. O/S Alaska Coast. 715 P.2d
707 (Alaska 1986).

Although the Alaska State Operated
School System, the predecessor to the re-
gional educational attendance areas, was
a state agency subject to this article and
not a "school district” whose noncercifi-
cated employees are exempt under para-
graph 16), and therefore did not have a
"right" to refuse to bargain which it could
waive. Even if the Alaska State Operated
School System had waived its right to
claim exemption under this article, it does
not follow that the regional educational
attendance areas also have waived their
right to assert the statutory exemption,
since the regional educational attendance
areas are not 3imply successors to the
Alaska State Operated School System but
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are independent entities which have been
given broad powers to run their individual
school districts as they see fit. Northwest
Arctic Regional Educ. Attendance Area v.
Alaska Pub. Serv. Employees. Local 71,
591 P.2d 1292 (Alaska 1979), overruled on
other grounds, Alaska Com. Fishing &
Agric. Bank v. O/S Alaska Coast, 715 P.2d
707 (Alaska 1986).

Jurisdiction to determims applica-
bility of collective bargaining agree-
ment. — Because the noncertificated em-
ployees of school districts are not em-
ployees of the state directly or public em-

Labor and W orkers' Compensation

§ 23.45.010

ployees under this article neither the
state personnel board nor the Department
of Labor has jurisdiction to determine the
applicability of 3 collective bargaining
agreement to the regional educational at-
tendance areas. Northwest Arctic Re-
gional Educ. Attendance Area v. Alaska
Pub. Serv. Ein/loyees, Local 71, 591 P.2d
1292 (Alaska 1979), overruled on other
grounds, Alaska Com. Fishing & AgTic.
Bank v. O/S Alaska Coast, 715 P.2d 707
(Alaska 1986).

Quoted in Carter v. Alaska Pub. Em-
ployees Ass’n, 563 r.2d 916 (Alaska 1983).

Sec. 23.40.260. Short title. AS 23.40.070 — 23.40.260 may be
cited as the Public Employment Relations Act. (§ 2 ch 113 SLA 1972)

Chapter 45. General Provisions.

Section
10. Definitions

Sec. 23.45.010. Definitions. In this title

(1) "commissioner” means the commissioner of labor;

(2) "department” means the Department of Labor;

(3) "wages” means, except for the purposes of construing AS 23.20

and AS 23.30

(A) the basic hourly rate of pay; and

(B) all other compensation to an employee for services performed,
including revocable and irrevocable contributions made by an em-
ployer to a trustee or third party for the benefit of the employee and
contributions which may be reasonably anticipated in providing bene-
fits to employees under an enforceable agreement to provide medic '1
care, compensation for death or injury, or ocher fringu benefits, (am
§ 1 ch 115 SLA 1966)

2035 319
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Introduced: 2/28/83
Referred: Labor and Commerce
+ and Finance

IN THE SENATE BY FAHRENKAMP

SENATE BILL NO. 154

IN THE LEGISLATURE OF THE STATE OF ALASKA

THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act repealing the municipal exemption option to
the Public Employment Relations Act.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.40 is amended by adding anew sectionto read:;
Sec. 23.40.075. APPLICABILITY. This chapter applies to all
public employers including organized boroughs or political subdi-

visions of the state that have rejected by ordinance orresolution

having the provisions of AS 23.40.070 - 23.40.260 apply.

* Sec. 2. Section 4, ch. 113, SLA 1972 i3 repealed.
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Offered: A/25/.t

Referred: Rules

Original sponsors: Fahrenkamp and Moss

BY THE LABOR AND

IN THE SENATE COMMERCE COMMITTEE

CS FOR SENATE BILL NO. 154 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the municipal exemption option to

BE

the Public Employment Relations Act."
IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.40 is amended by adding a new section to read:

Sec. 23.40.227. MUNICIPAL OPTION. (a) AS 23.40.070 - 23.40.260
apply Co organized boroughs and political subdivisions of the state,
home rule or otherwise, unless the legislative body of the political
subdivision, by ordinance or resolution, rejects having 1its provisions
apply.

(b) An organized borough or political subdivision that has
exercised its option to reject the provisions of AS 23.40.070 - 23.-
40.260 under (a) of this section shall within 180 days following the
exercise of that option adopt local ordinances which guarantee its
employees the right to engage in collective bargaining concerning
wages, hours, and other terms and <conditions of employment, to be
certified as a bargaining unit, to be represented by a labor organiza-
tion, and to adopt grievance procedures and methods of impasse resolu-
tion.

* Sec. 2. An organized borough or political subdivision which before

the effective date of this Act has exercised its option to reject having

the provisions of AS 23.40.070 - 23.40.260 apply shall comply with AS 23.-

40.

"227(b) added by sec. 1 of this Act within 180 days following the e.fec-

tive date of this Act.

* Sec. 3. Section 4, ch. 113, SLA 1972 is repealed.

- CSSB 154(LiC)
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Offered: 6/2/83

Original sponsors: Fahrenkamp and Moss

IN THE SENATE . BY THE RULES COtiMITTEE
CS FOR SENATE- BILL NO. 154 (Rules)
IN THE LEGISLATURE OF THE STATE OF ALASKA
THIRTEENTH LEGISLATURE - FIRST SESS."ON
A BILL
For an Act entitled: "An Act relating to the municipal exemption option to
the Public Employment Relations Act.”
BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.40 is amended by adding a new section to read:

Sec. 23.40.227. MUNICIPAL OPTION. (a) AS 23.40.070 - 23.40.260
apply to organized boroughs and political subdivisions of the state,
home rule or otherwise, unless the legislative body of the political
subdivision, by ordinance or resolution, rejects having its provisions
apply.

(b) An organized borough or political subdivision that has
exercised its option to reject the provisions of AS 23.40.070 - 23.-
40.260 under (a) of this section and that hasa population of 5,000 or
more shall within 180 days following the exercise of that option adopt
local ordinances which guarantee its employees the right to engage . in

collective bargaining concerning wages, hours, ’and other terms and

*

t

conditions of employment, to be certified as a bargaining unit, to be

represented by a labor organization,and to adopt grievance procedures
and methods of impasse resolution.
* Sec. 2. An organized borough or political subdivision which before

the effective q§te of this Act has eXﬁrcis%E its option t% reject having
I.' s L] L]

the provisions of AS 23.40.070 - 23.40.260 apply and that has a population
of 5,000 or more shall comply with AS 23.40.227(b) added by sec. 1 of this
Act within 180 days following the effective date of this Act.

* Sec. 3. Section 4, ch. 113, SLA 1972 1is repealed.

¥ CSSB 154(R1s)



SPONSOR STATEMENT
for Senate Bill 372

The purpose of this bill is to clarify the conditions
under which a municipality or,political subdivision may opt iIn
or out of PERA, the Public Employment Relations Act. Section
4 of Chapter 113, SLA 1972 indicates that PERA applies to all
boroughs and political subdivisions of the state, "unless the
legislative body of the political subdivision, by ordinance or
resolution, rejects having its provisions apply.” It seems
clear that the legislature intended to give full control to
the local governments, allowing them to decide whether or not
they wished to come under the provisions®of PERA, however the
courts have not interpreted that provision of the law the way

the legislature intended.

This bill merely clarifies the intent of the original
1972 law by giving a municipality or political subdivision the
choice to either opt in or out of PERA. The Mat-Su Borough,
Anchorage, Juneau, and Kenai have opted out of PERA; In fact,
only seven communities in Alaska are currently covered by
PERA. Passage of this bill would provide the opportunity for
all local governments in Alaska to be on an equal footing -
allowing them to retain local control of their bargaining
process. This bill does not preclude collective bargaining,
but rather allows the local governments, not the State of

Alaska, to set the parameters.



Sponsor Statement, SB 372 Page 2

In 1983 when Fairbanks chose to opt back into PERA,
Alaska®s economy was in good shape. The state"s budget was
$600 million more for FY83 than it was for FY8. That, of
course, also affected the revenues available to Fairbanks.

Now the economic picture has changed, and communities across
the state are tightening their belts. Binding arbitration, a
measure mandated by PERA, can be extremely costly to local
governments. In Fairbanks those employees who, under PERA,
were mandated to go to binding arbitration, took substantively
smaller pay and benefit reductions than those taken by other
municipal employees. Since the city cannot, under PERA,
achieve equitable and necessary pay cuts, they must resort to
layoffs. Last year the City laid off 105 employees; an
.additional 42 layoffs are expected this year. We only have
300 employees - 1/2 the work force has been cut. 1t"s bleak.
This bill would give local governments the flexibility needed
to ensure that all city and municipal employees would receive

fair treatment.

While the legislation should be noncontroversial - 1in
that it only clarifies current law, and while there are only
seven communities iIn our state covered by PERA - those who
oppose local option will undoubtedly protest loudly. This
bill is supported by the Alaska Municipal League, which 1is

composed of 135 municipal members.



SYNOPSIS OP SB 372

Section 1 (@) allows a municipality or a political
subdivision to exempt itself from the provisions of PERA (the
Public Employment Relations Act) by adopting an ordinance or
resolution. IT the municipality or political subdivision are
not currently covered by PERA, this allows them to adopt the

provisions of PERA through an ordinance or resolution.

Section 1 (b) mandates that a municipality or political
subdivision who either adopt PERA or opt out of PERA, as
provided for in Section 1(a), may not change their status for

*»

at least three years following that action.

Section- 2 repeals a non-codified section of the original
Public Employment Relations Act (PERA) that defines which
political subdivisions are to be covered by the Act. SB 372
more clearly spells out this provision of PERA, so the old

language is no longer needed.



Inc roduced: M 138 5- IshJa
Referred: S Affairs and Community
ah egional Affairs

IN THE SENATE BY FANNINC

SENATE BILL NO. 372
IN THE LECISUTURE OF THE STATE OF ALASKA
FIFTEENTH LECISUTURE - SECOND SESSION
A BILL
For an Ace entitled: "An Ac” relating to the applicability of the Public
Employment Relations Act to municipalities and polic-
ical subdivisions."
BE IT ENACTED BY THE LECISUTURE OF THE STATE OF AUSKA:
* Section 1. AS 23.40 is amended by adding a new section to read:
Sec. 23.40.235. EFFECT ON MUNICIPALITIES AND POLITICAL SUB-
DIVISIONS, (a) A municipality or political subdivision of the state
may adopt an ordinance or resolution to exempt itself from AS 23.40.-

070 - 23.40.260. A municipality or political subdivision that exer-

15
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17
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20

21

cises its exemption power may rescind the exemption by adoption of an
ordinance or resolution. The exemption or rescission does not affect
"the terms of an existing collective bargaining agreement.

(b) A municipality or political subdivision that exempts itself
or rescinds its exemption under (a) of this section may not change its
status under this section for at least three years.

* Sec. 2. Section 4, ch. 113, SU 1972, is repealed.

SB0372a o B 379



FEB 988
January 29, 1982

Senator Tanning
P.0. Box V
Juneau, Alaska 99311

Dear Senator Fanning:

This lettar is a follow-up to a discussion that 1 had with your
aida, Mrs. Gail Thibodeau concerning the City of Petersburg®s
experience under the Public Sr.ployees delations Act of 1972
(PSRA).

Prior to r.y initial discussion with M3. Gail Thibodeau, 1 became
aware of your Senate Bill #372 through the Alaska Municipal
League. I was very pleased to 3ee that there 1is the possibility
of some relief from this oppressive piece of legislation.

As you are aware, the Charter of the City of Petersburg
authorized the institution of a "hone rule” municipallty. in
other words, the citizens of Petersburg in a "charter election”
chose to maintain as much "local control™ over their own affaire
as was possible under the state law at that time. Since our
Charter was adopted by these voters, there has been no single
piece of state legislation that has ha3l as oppressive an impact
on onis tundamencal concept (local control) as the Public
im7ployee "Relations Act of 1972 fPoRA) .

The problem with PSRA has bean this singla opt-out "window"™ and
the courts restrictive interpretation of this concept.

As a practical matter PSRA gave Petersburg six months from the
time of 1ts passage, to opt-out.

In my opinion, this "singla window of tirna" was totally
inadequate for a City Council to digest the implications of PEPA
and opt-out in an intelligent manner. In ocher words, with our
own collective bargaining ordinance.

Coincidentally, during this time the "International Brotherhood
of Electrical Workers™ were actively "signing up" employees in
our electric utility. Our City Council reacted to this
"perceived threat", rather than the more fundamental 1issues, and
passed a resolution to opt-out of PSRA. The courts later
interpreted this opt-out as invalid, because it was done
concurrently with the unionizing efforts.

Compounding this, the court ruling did not address tht rest of
che employees, ar.d whether or not. they were under PERA also, or
under our existing ordinance. Ultimately, another large union



used this issue to organize the remaining employees er.d fi
against the city or. the issue of "partial cpt-cut”™ or equi
After many thousands of dollars of legal expenses and e.v.pl
consternation the court in 1937 ruled that there ccuid not
; &{tial opt-out™ and consequently all our employee* are u

Consequently, due to PSRA wa now have two large outside ur.
I13SV and APSA. Their "leadership™ and their expectations
from outside Petersburg, the process 1is controlled by --cos
state agencies that are use to dealing with state 1issues a
state resources.

Consequently, the Petersburg taxpayer and rate payer has "
contrcl™ of the single largest expenditure in their annual
budgat.

Please let me know if I can be of any future assistance in
effort to amend PSRA.

City of Petersburg

cc: Senator Jones
Representative Taylor
Representative Sund



Mu~cipality of Anchorfl|e

MEMORANDUM
DATE: February 1, 1987
TO: Lee Nunn, Executive Manager Government Affairs
THRU: Glenn Lundell, Emolovee Relations Director
FROM: Personnel Directa

SUBJECT: Senate Bill No. 372

As requested, | have reviewed the proposed amendment to AS 23.40 under
Senate 3ill 372 to add a proposed new section, 23.40.235. The effect of
this proposal would be to give irunicipalities ajid political subdivisions
of the State to option to elect exemption from the provisions: of PERA

if they had missed the window period originally provided in the act or
were currently covered and wished to withdraw.

The immediate impact of this legislation on Anchorage would be negligible
as the Municipality has elected to withdraw from PERA and is" not covered
by the terms of that act. I would, however, recatmend our carmenting
favorably on the proposed legislation as it provides flexibility to local
governments that does not currently exist. Employers -mder PERA who wish
to enact a local labor relations ordinance to govern their bargaining
currently cannot do so but could uncer this proposal. Conversely, these
finding adroiiistration of a local ordinance t. onerous could opt to come
under PERA. The three year mininun status period proposed under 23.40.235(b)
provides a good vehicle for insuring seme stability in employee relations
while providing the local governments the flexibility in policy decision-
making proposed under 23.40.235(a).

While I support this proposed legislation 1 am concerned about another
piece of proposed PERA legislation that is currently in the House Judiciary
Carmittee. That bill is CSH3 170 which proposes the addition of a new
section 23.40.075 would have the net effect of requiring coverage under
PERA for municipalities or political subdivisions who do not either provide
their employees the right to strike or final and binding arbitration as the
last step in the negotiation process. The effect of this proposed change

is that municipalities (including Anchorage) who do Wish to control their
employee relations through local ordinance must provide their employees
either the right to strike or binding arbitration to settle negotiation
impasses. If they do not do so, their PERA exemptions would no longer be
valid and their employee relations would have to be governed by PERA.

Currently our labor ordinance AMD 3.70 does provide the proposed impasse
resolution mechanisms so we would not acme under PERA if CSHB 170 “were to
pass in its present form. If, however, we found that those mechanisms were
rot effective for us or responsive to the interests of the cmmunity and
wished to replace them with other options such as advisory arbitration
which is also aormionly used in the public sector, we could not do so.

In summation, | would recaimend support or at least positive monitoring
of SB 372. 1 would recommend opposition to CSHB 170. If further information

or recommendations on these bills is desired, please let me knew.



CITY OF FAIRBANKS

C'lics U dihf

UO CUSHMAN 3TREET
FAIRBANKS. ALASKA 90701
907-452*1681

February 3, 1988

Senator Ken Fanning
P.O. Box V
Juneau, Alaska 99811

RE: Support of Senate Bill 1372

Dear Senator:

The City of Pairbanks has suffered economically, like the rest
of the State, with the recent downturn in the economy. The
City of Fairbanks attempted to reduce costs, to live within its
means, through meaningful labor negotiations intended to reduce
wage and benefit costs.

Due to the State®"s Public Employment Relations Act, the city"s
ability to reduce wage and labor rates 1is extremely limited.
The Governor, likewise laboring under the terms and conditions
of PERA, has found it nearly impossible to gain any meaningful
reduction in wages and benefits in spite of the critical fiscal
dislocation that governmental units in the State of Alaska have

been experiencing.

While the City subscribes to the collective bargaining process,
I can only point to the examples of the City"s and State"s
bargaining results, under PERA, as an indictment of the PERA
system. The ability of the City and the State to reduce wage
costs is an impossible task under the procedures established by

the PSRA legislation.

Localities should be allowed to opc out or exempt themselves
from the framework established by PERA.. Local municipalities
or political subdivisions should be allowed to establish its
own rules and regulations to govern collective bargaining
procedures. Local municipalities must gain control of its
fiscal destiny, and be allowed to set wage and benefit rates at
levels affordable to the local residents ability to pay. A3
Mayor of the City of Fairbanks, | wholeheartedly support SB372
as an act to give control of city finances back to the
municipal government officials.

Very truly yours,

BILL WALLEY
Mayor, City of Fairbanks



TEIEPHONE
(907] 586-1325 105 MUNKPAL WAY. SUTX 301

AJINtAU. ALASKA 99601

TO: Senator Mitch Abood, Chair

Members of the Senate State Affairs Committee
FROM: Scott A. Burgess, ExecutiveOirectju>”"
DATE: February 3, 1988

SUBJECT: SB 372 - Applicability of Public Employment Relations Act to
municipalities and political subdivisions

On behalf of its 135 municipal members, the Alaska Municipal League
supports SB 372, allowing municipalities and political subdivisions of
the State to exempt themselves from the Public Employees Relations Act
(PERA) .

*he AML % support is based on the language contained in the 1988 AML
dlicy Statement adopted by the membership at its annual meeting in
'nchorage in November 1987:

1. Alaska Public Employees Labor Relations Act: The League
strongly opposes any legislation that would force municipal®*"""

to be subject to the provisions of the Alaska Public Employ as
Labor Relations Act. The League opposes, just as strongly, any
legislative efforts to dictate the provisions of local public
employee labor relations ordinances. The League supports
legislation to allow each municipality to reject or withdraw from
the terms of the Alaska Public Employees Labor Relations Act at an>
time. The scope of decisions as to local government finance and
labor policies is best left to the local governing body.

The bill would clarify existing exemptionsprovided by Section 4,
Chapter 113, SLA 1972 which allowed municipalities to opt out of PERA
by ordinance or resolution when the Act was firstpassed. The bill
would place this into statute but would also allow municipalities and
political subdivisions to change their status after three years.

While not opposed to collective bargaining, the membership supports
each community ™ ability to determine its own process of dealing with
its employees based on their unique circumstances. The AML 1is opposed
to the State dictating provisions of local public employee relations
ordinances. | have attached a policy paper developed by the AML
Legislative Committee in 1986.

Again, the AML supports S8 372, and urges its passage.

MEMBER CF TXE NATIONAL LEAGUE Of CITIES AND THE NATIONAL ASSOCIATION Of COUNTIES



Position Paper
of
AML Legislative
Subcommittee on Education
March 1986

RE: Proposed Legislation Relating to Local Governments
and Alaska Public Employees Labor Relations Act.

The 1966 Alaska Municipal League Policy, Part VIIlI, Local Governme
Powers, Section 3(1), Alaska Public Employees Relations Act states "t
League strongly opposes any legislation which would force nur.icipaliti
to be subject to the provisions of the Alaska Public Employees Lab
Relations Act. In addition, the League opposes just as strongly, a
legislative efforts to dictate the provisions of 1local public employs
labor relations ordinances. The League supports legislation to allow ea
municipality at anytime to reject or withdraw from the terms of the Alas
Public Employees Relation Act." In addition, Section 3(2) states, Ch
the League also opposes any legislation which forces municipalities

develop collective bargaining procedures ending in strike or bindi

arbitration. The following 1is in support of the League position:

I . 3ir.ding arbitration/PERA limits the authority of the
Council/Assembly. If wages are set by binding arbicratcn,
the Council/Assembly has to work any arbitration wage
increases 1into the budget. IT it is necessary to make
cuts, cuts must be made in areas other than the arbitrated
wages. The Council/Assembly would no longer have the

authority to determine wages or control budgets.

2. Arbitrators tend to be from outside and do not have to deal
with the overall budget or raise the funds to finance
employee costs.

3. Municipal employees do have recourse - the election
process. They ~can influence voters to elect Council/
Assembly members supportive of their positions. Also,
employees still have the right to fora employee

organizations.

4. Each municipality is unique and should be allowed to handle
collective bargaining in a manner that fits the community.
Large communities have employee circumstances that are very
different from small, and rural 1is different than urban.
Ir. addition, most of our 1local governments in Alaska are
small, population under 1000, and there are not many staff
members in any one- category. This makes collective
bargaining extremely impractical.

The provisions of PERA or binding arbitration are costly.

There 1is thv cost of the negotiation process itself. Muni —
cipalities in general do not have excess staff or staff
time to prepare bargaining positions. Cost of airing a

negotiator is beyond most local budgets.



AML Position Paper on PEHA

Page 2
6. Government wages in Alaska tend to exceed those of private
business and industry. Therefore, employees seem to be
doing well without the added regulation.
7. In a time of funding cutbacks, increasing the cost of
government doing business doe3 not make much sense.
8. In regard to strikes, if a strike provision would ever be

required, the municipality a3 an employer should have the
same options that exist in private industry; for example,
the employer (the municipality) should be able to continue
services ar.d hire others if employees strike.

In the end, it is, of course, the taxpayer who must bear any finar.c
burden. The taxpayer new ha3 control through the election prcces3. W
binding arbitration, the taxpayer gives up this control to the ample
and arbitrator.



Alaska Municipal League

Policy Statement

Adopted at the Business Meeting
of the 37th Annual Local Government Conference

of the
ALASKA MUNICIPAL LEAGUE

Ancnorage, Alaska
November 13, 1987



and an amendment to che statutes governing these codes that would
allow municipalities adopting chese codes to provide for a transition
period regarding licensing and certification vrequirements for
plumbers and electricians working within their boundaries. The
League supports the adoption of <che national codes as the standards
for Alaska.

9. Authorities: The League opposes any effort by the Legis—

lature to restrict the method of establishment, form, powers, or
ocher features of municipal port or ocher authorities. The League
supports legislation chat would clarify the authority of municipali—
ties to form public corporations, authorities, and similar public

entities through which they may exercise a power.
3. PUBLIC EMPLOYEE LABOR RELATIONS

1. Alaska Public Employees Labor Relations Act: The League
strongly opposes any legislation chat would force municipalities to
be subject to the provisions of che Alaska Public Employees Labor
Relations Act. The League opposes, just as strongly, any legislative
efforts to dictate the provisions of local public employee labor
relations ordinances. The League supports legislation to allow each
municipality to reject or withdraw from the terms of the Alaska
Public Employees Labor Relations Act at any time. The scope of
decisions as to local government finance and labor policies Is best
left to che local governing body.

2. Binding Arbitration: The League opposes legislation imposing
binding arbitration on local governments and school districts.
Binding arbitration hinders local elected officials” ability to
determine their personnel costs and prevents local governments fronm
having complete control of determining che local tax rate. The scope
of decisions with regard to what local government <can afford for
labor is best left to the local bodies possessing chat knowledge.

G. UNORGANIZED BOROUGH

The League urge3 the Legislature to address the organization of
the unorganized borough.

D. TRIBAL COUNCIL/LOCAL GOVERNMENT RELATIONS

The League supports and encourages efforts on the part of the
Legislature and other concerned parties to address tribal/local

government relations.
E. FORMATION OF NEW MUNICIPALITIES

1. State Policies: The League supports state policies Chat
encourage rather than discourage che formation of new municipalities.

2. Funding: The League strongly supports legislation to provide
adequace funds to assist in che study of che feasibility of forming
new municipalities and in che unification and/or consolidation of
borough and-city governments. The League also supports increasing
funds for che formation of newly organized municipalities.

.23-
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Box 400 ¢ 177 North Birch « Soldotn*, .AJaska 959 « Phone: 2°52-9107

February 11,1588

Alaska Senate State A/fain Comur.sttes

I ¢/0 Senator Ken Fanning
i P.0. Box V - Slate Capital

Juneau, Alaska 99811

DHL DEUVERY

Re: S3 372

Ladies and Gentlemen:

I would like to add my name to the growing Ust of municipal officials who have supported Senator Ken
Fanning's effort to provide an opportunity for municipolitics to opt out of PERA.

The Soldotfia City Council recently reconsidered whether we should opt back into PERA and
unanimously concluded that we should retain the right to govern our labor relations at the local level. 1
am enclosing a few pages of our local ujlk-v'lvc Ixugahiing uidliuu-.ee. Tt*: preunble to the ordlruncc

and Section 2.30.020 set forth our findings as to why we think a local collective bargaining ordinance is
more appropriate to our particular situation.

Our ordinance prohibits closed shops and strikes, but it also provides a binding arbitration procedure as
the final- step of the collective bargaining process if all other impasse resolution steps fail.- In
Soldotna, however, our voters will be the final arbitrators. Final and best offers will be put to the test

of a referendum at the next general election.

I encourage you to. approve S3 372 and to oppose any legislative effort that would force municipalities
to be subject to provisions of PERA.

Sincerely,

Ady-2h.

Dolly M. Hintsworth
Mayor of'Soldotna

Enclosure (1)

cc Senator Paul Fischer
Representative Mike Nevarre
Reprcsenative C.E. Swackhammer
Scott Burgess, Executive Director, Alaska Municipal League



CITY CfSOLDOTHA, ALASKA

ORDINANCE No. U7
(As Amended October 21 arc) Docombor 2 and Adoptod December 16,1987)

AN ORDINANCE CONCERNING COLLECTIVE BARGAINING WTTH CITY EMPLOYEES

WHEREAS, the 1972 Alaska Stata legislature adopted tho "PubHo Employe* Relation* Act- and

provided tlvsl Il wouU Uo .tpplvV-dble Ilu ull jAjdthjiiJ buOmvbkjn?*, uulo« pulUlual WJtAJvbluic* luoK dUllutl

within SIXmonths aAor Is effective date lo exempt themselves from this and,

WHEREAS, the Solbotna City Council voted to reject application of the "Public Employee Relations Acf
pursuant to Resolution No. 72-17, adopted August 24, 972; and,

WHEREAS, on consideration o this subject again on July 5, 1979, (he Soldolna City Council rejected a
request to rescind Resolution No. 72-17; and,

WHEREAS, ithas besn reported that some cf the CityS employees may wart to affiliate with a labor
organiization for the purpose of collective bargaining with the City; and,

WHEREAS, the City Council tsaware M the right of employees to Join a union and to become subject to
lerms of a collectively bargained agreement;

WHEREAS, Ihe Sodotna City Council desires to grant employees the right t become covered by a
collectively bargained agreement, “wtunder terms of a local ordinance, rather than by terms of the PubGc
Employee Relations Act*, In order to retain ioca) control over labor relations and to codify provisions on
"“sues which might be indispute among the various courts; and,

J

WHEREAS, the City Council wishes to make known some of its reasons for adopting a local ordinance
concerning collective bargaining, rather than being bound.by the State"s "Public Employee Relations
Act®, new, therefore,

EE ITORDAINED BY THE CITY COUNCIL Cf THE CITY OF SCLDOTNA, ALASKA AS FOLLOWS:

Section 1. Chapter 2.20 ishereby added to the Soldotna Municipal Code o read as foltows:



Cteflgf 2.20

CCLLECTiVE BAP.GAJINEafl

Section*®

2.30.010 Declaration cf PoQcy

2.30.020 legislative Findings

2.30.030 Rights cf Employees

2.30.040 Employee Relations Board

2.30.050 Collective Bargaining Unit

2.30.060 Exemptions from Collective Bargaining
2.30.070 Representatives and Elections
2.30.080 Collective Bargaining

2.30.090 Mediation and Fact Finding

2.30.100 Final Determination of Disputed Issues
2.30.110 Grievance Resolution

2.30.120 Prohlolted Actfvaies

2.30.130 Unfair Labor Practices

2.30.140 Agreement

2.30.150 Reservation of Management Rights
2.30.160 . Funding

2.30.170 Payroll Deduction for Dues 4 Fees
2.30.180 Definitions

2.30.01Q Declaration of Pofcv.

A. The Soldolna City Council hereby declares that it is the policy of the City to promote
harmonious and cooperative relations between the government and its employees and to protect
the public by assuring orderly and effective operations of government. The City Council desires to
govern its labor relations at a local lewel and, therefore, continues to exempt the City from
application of the provisions of Chapter 113, SLA 1972 (Article 2 of AS 23.tQ, known as the
Public Employment Relations Act) as prescribed in prior resolutions and actions.

8. The City"s labor relations policies are to be effectuated (1) by recognizing the right of
employees to organize for the purpose of collective bargaining under this Chapter, (2) by
negotiating according to this Chapter with employee organizations on matters of wages.hours,
and other terms and conditions of employment, and (3) by maintaining merit system principles
among City employees.

C. Nothing inh this Chapter shall be construed so as to make membership inany union or other
employee organization a condition of employment with the City, nor to allow an agency shop,
dosed shop or union shop arrangement.

2.30.020 Legislative Findings. The Soldolna City Council makes the following legislative
determinations in support of s reasons for adopting a local ordinance concerning collective
bargaining, rather than being bound by the State"s “Public Employee Relations Ad":

A. The City ol Soldolna provides essential public services Including police protection, street
repair, snow removal, water, S8wer and other services critical to public health, safety and

convenience.



B. Granting C5y employee# the right to strike pertaining to waget, benefit# and woridng
condiSons may be construed as granting omploy8M the right to override the authority o<the local
governing body, and, as a first class municipality, the Cty ct Soldotna desires Its authortle*, as
provided by Alaska Constitution and Statutes, to be broadly construed.

C. Employees of iho C.ty of Soldotna, being agents ct the City and serving onfy public
purposes, are entirely different from employees In the private sector and a strike by them could
contravene the public welfare and paralyze the City and endanger the pubic health, safety and
convenience,

D. Since the terms o( employment cf City employees Include economic obligations and
commitments which under this Code can only be determined by the City Council, granUng a right
1o slrke would, In effect, permit employees to place undue pressure and Influence on the City
CouncH by striking. The City Coundl may be Influenced to accede to the demands of the
employees Inorder lo prelect the public from the affect of a strike, even though the concessions
granted In so doing may be against the pufc-fto Interest. Employees should not be allowed lo placa
the local government insuch a dilemma.

E. Unlike private enterprise, the City o( Soldotna does not perform its public functions and
activities lor profit. Thus, purely economic considerations may not appropriately be the most
Important considerations and should not be allowed lo become the most important through public
employee labor relaiions law and ordinances.

F. For ihe foregoing reasons, a strike or a work stoppage by public employees should not be
condoned or permitted.

G. The elllcknt operation of lhe City and harmonious labor relations between the City and its
employees will best be served when each Individual employee has the maximum freedom
possibleio choose individually whether to affiliate with other employees or a tabor organization for
the purpose of collective bargaining.

H. The Interests of the majority of the City employees should not Infringe on the interests of
the minority provided the interests of the majority can be accomodated.

I. Because the City of Soldolna has a long-standing set of personnel procedures and
ordinances which, lor ihe most part, have resulted in stable and harmonious labor relations, the
pubUc Interest would be best served by permitting each individial employee the right to choose to
continue lo be subject t the existing personnel policies and procedures (as they may be
amenaed from time to lime), thus permitting each employee thewidest freedom to choose while at
Ihe same time permitting those who wish to collectively bargain the right to do so. The City realizes
that this approach could be construed as a possible violation under Section 8(a)(1) of the National
Labor Relations Act in Ihe private sector, but also realizes, lor reasons set forth in this Chapter, that
the City has the right lo determine its own labor relations policies, and has determined, as a
legislative mailer, that Ihe greatest freedom of choice lor Individial employees serves the public
interest.



J. The City Counci realizes isobligationn e w to surrender the power cf tign as tei forth
In Alaska Statutes. The City Council dolermine: that the accountatTdty of the ty Ceurdl o the
public can onfy be maintained { this power to tax remains exclusMefy wfth the Cty CouncA Snco
the commitmonl cApubOc monies Inthe form ofwaoes, ben .Hs and working core lions can rest*
In a lax adjustment, the City Council de .ermines that | Is essential that the Cly Cound approve
any collective bargaining agreement before 1 can become effective. Because ol the budget
requirements set forth In Alaska Statutes, and Inorder t preserve the publc” opportunly to be
heard on the budget, any collective bargaining agreement which would result ina change In the
amounts budgeted for CHy employees must be concluded IN time for the changes t0 be
considered In the annual budget prior to the and of the fiscal year.

K. The City Council finds that | would disrupt the orderly operation of the City I collective
bargained agreements were t expire at any time other than the close of the fiscal year.

L  In”recognition of certain commitments made by the City In a "memorandum of
understanding” pertaining to wages, benefits and working conditions for a term beginning July 1,
(987, the City Cound! herein represents that Inhe evert any employees affected thereby engage
In collective bargaining that the provisions of this memorandum of understanding shall serve to
establish the minimum siandards upon which any such bargaining wtfl be based during the term of

the "memorandum of understanding*.

2.30.000 Piohlfl of rmnlovo”.i. Ctty omptoyooa may s0il orqonizo and form, }otn or acdci an
organization for the purpose of collective bargaining through representatives of their own
choosing In acccrdanca with the terms and conditions of this Chapter.

2.30.040 Emoiovee-flelalions Board.

A. There is hereby established an Employee Relations Board which shad administer the policy
gstabliohcd by thio Chapter and ohaQ havo dulico whioh ohall irvoludo but aro rvot fimHod to:

(O Determining the units appropriate lo collective bargaining;
(@ Certifying or decertifying employee organizations as exclusive representatives;

(3 Conducting representation elections; and

gth) Handling the procedures for resoluficn of disputes and grievances, as provided in this
aptar

B. The Employee Relations Board shall consist of three members. One member shall be
appointed by the Mayor and confirmed by the C5y Council. One member shall be appointed by
the City 3 employees pursuant to appropriate procedures devised by the employees® collective
bargaining agent(s). [Ifthere is no collective bargaining agent, the employee member shal be
elected by a majority of the City"s employees under election procedures to be administered by the
City Clerk. The third member shall be chosen by and mutually acceptable to lhe olhor two board
members.

(D The term of office of Employee Relations Board members shall be three years and shall
run with the term of Ihe Mayor.

(@ Members of the Employee Relations Board must be residents of the City of Soldotna.
Members of the Beard may not be employees of lhe City, nor members of any tabor
organization which represents or is altcmp<irg 1 represent City employees.



2.30.100 Rnai Cfltsimtaatton Dbouled Issum.

A. If, upon conclusion of negotiation and after use of mediation and lad BncSng as appropriate,
no agreement Is raacned, t®Ciy Ccondl shal formulate a last boat ofl*. The offer aafl be
reduced towriting and represent the proposed colectlve bargaining agreement for a term not to
exceed three years.

8. [Ifthe Employee Organization is not satisfiedwith the last best offer of ff* CHy Counci, the
Employee Organization shall lormulale its last best offer. This offer shall, fcewlse, be reduced to
writing and represent the Employee Organization 3 proposed collective bargaining agreement for
a term not t exceed three years.

C. The Ccunci shall thereupon hold a public hearing on the proposed collective bargaining
agreements, on at least seven days” notice. At the conclusion of the hearing, the Council shal:
either approve the Employee Organization"s last best offer; or, submit the last best offer of each
party t a referendum of the Soldolna voters at Ihe next general election. The results of tha
election shall be binding for the period of the agreement upon both parties, who Inthe Interest of
facilitating the prompt resolution of any and dl labor disputes shad forebear from any judcial appeal
ol the decision.

(D The question submitted at the election shall be substantially In the foSowing lorm: To
resolve an Impasse between lhe City and an Employee Organization over a collective
bargaining agreement, each party has been asked to submit its last best offer to public
referendum. Which offer sall be approved? -

The CHy Councils lest offer.
"The Employee Organization™s lest offer.

(@ The Clerk shall publish, with the regular notice of election, a summary, In300 words or
less, ol the last best offers of the City and the Employee Organization, cs prepared by a
representative c]. each party, "with a notice that copies of the full text of the last best offers of
each party are available at the Office of the Clerk.

2.30.110 Grievance Resolution. Except as these provisions may be modified for covered
employees by the terms of a collective bargaining agreement, employee grievances sall be
handled according to Section 2.28.2S0 of the Soldotna Municipal Code.

2.30.12Q Prohibited Activities.
A. Strikes, or Other Concerted Cessation of Work.
(@ No City employee shall have the rigt to strile.

@ A strike is defined as a concarted failure lo report lor duty, a willful absence from
work, a steppage ofwork, or an abstinence Irom Ihe full and proper performance of duties (or
Ihe purpose of incucing or coercing a change inworking conditions or compensation. The
term strike Includes any refusal to perform regular duties while other Cty employees, or any
other persons, are engaged in picketing or any other work steppage, slowdown or refusal.

(3 An employee shall be subject lo disciplire, according to the City"s Personnel
Code, lor an unauthorized abserce from work or a (allure or refusal to perform regular duties
in a full and proper manner whether or rot Hie unauthorized absence, action or inaction Is in
relation © a slrko.



() Upon a finding by the Cly Council that employees are inga>og or art about ©
engage in a strike or other concerted cassation of wort, the C*y Coord! may petition the
Courts for an Injunction, restraining order or other soch order as may be appropriate. The
City Cound may fik a petition with the Courts without first submilIng an unfair labor practice
complaint to the Employee Relations Board

. Acencv shoo. Ctosed Shoo or Union Shoo Arranoements,

(D) Mo oollective bargaining agreement shall contain terms which mandate affiliation
with a designated labor organization as a prerequisite T ¢ » 1oy m - Or as condition of
continued employment with the City.

(2 Neither the City nor any City employee shal discriminate against any employee
solely by reasons of lhat employee®s exercise of this right to choose whether or not to
affiliate with a labor organization, although differences between terms and conditions of
employment set forth in the City Personnel Cede and those terms and conditions set forth In
a collectively bargained agreement lIhat resul in differential treatment wii not be a violation of

this section.

(@ Each new employee shall, likewise, have the rigit  choose between the
Personnel Code and any collectively bargained agreement after being offered a position,

but before beginning wort.



Alaska Public A A

Employees Association Z ag
Slalo Headquarters: 340 N. Franklin, Juneau, AK 99801 (907) 536-2334

MEMORANDUM

TO: Senator Mitch Abood, Chai rman
Senate State Affairs Commi ttee

FROM: Cherie Shel
APEA

SUBJECT: Sena te Bill 372

The Alaska Public Employees Association (APEA) is adamantly
opposed to Senate Bill *372, which strikes at the heart of
collective bargaining for municipal employees.

APEA represents municipal employees covered under the Public
Employee Relations Act in Ketchikan Gateway Borough, City of
Petersburg, City of Fairbanks and Fairbanks North Star Borough.
S3 372, if allowed passage could effectively destroy collective
bargaining for these municipal employees. The 1legislation would
allow municipal governments which have opted for coverage under
PERA to now opt-out, 1leaving employees relations 1in a vacuum.
Management would be free to unilaterally set wages and other
working conditions.

In 1972 the legislature found that joint-decision making 1is the
modern way of administering government, 1including municipal
government. If public employees are granted the right to share in
the decision-making process affecting wages and working

conditions, they are more responsive and better able to exchange
ideas, and information in operations with their administrators.
Accordingly government 1is made more effective. PERA provides the
legal structure for such process.

CS/jm
Fairbanks Field Ollice Anchorage Field Ollice Juneau Field Olllce
825 College Poad 933 Cambell Slreel, Suite A 227 4lh Street
Fairbanks, AX 99701 Anchorage. AK 99501 Juneau. AK 99801

Telephone; (907) <56 5412 Telephone: 19071 274-1698



gill NO. senate 3111 372 DAt opruary 2, 1988
. ntact:
Title "An Act relating to the applicability of Co ¢ Eileen Plate
the Public Employment Relations Act to 465-2700

municipalities and political subdivisions."®

This legislation repeals Section 4, Chapter 113, SLA 1972, which permits
municipalities and political subdivisions to elect not to be covered by the Public
Employment Relations Act; and replaces it with language that permits municipalities
and political subdivisions to opt in, or cut, of ?£RA*coverage at will, subject to a

lapse of three years between each action.

Under this bill, political subdivisions who are currently under PERA coverage would
have the opportunity to opt out by adopting an ordinance or resolution to that
effect. Similarly, as is provided under current law, poMtical subdivisions who
opted out in 1972 could rescind that exemption and come under PERA coverage. The
only restriction placed on exercising one option or the other is that three years
must have elapsed since the time an option was last exercised.

This has no practical effect on those political subdivisions who elected to opt cut
when PERA was passed in 1972. They may presently rescind that action by ordinance or
resolution and come within coverage of PERA, as the City of Fairbanks did in 1983.
However, this bill would allow those political subdivisions currently under PERA to
exempt themselves from coverage, an option that does not currently exist.

The municipality or political subdivision could, at its discretion, therefore rescind
rights previously extended to employees without any participation by the workers in
that decision. This clearly gees against the intent of the act which 1is to promote

harmonious employer/employee relationships. The provisions of this bill are, there—
fore, contrary to the principals upon which collective bargaining laws are premised.

There are presently six communities that are covered by PERA - City of Fairbanks,
Fairbanks North Star Borough, City of Petersburg, Ketchikan Gateway Borough, City of
Unalaska, and City of Nome. These communities could, under this bill, exempt
themselves and discontinue the collective bargaining relationship at the expiration

of existing contracts.

This bill is not in the interest of gond management ana labor relations; and the
Department is opposed to it.

There is no fiscal impact on the Department.

APPROVED:

PO SITION PAPER/Department of Labor
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM February 3, 1988
SUBJECT: Applicability of PERA to municipalities
(SB 372)
TO: Senator Ken Fanning
FROM: Teresa 3. Cramer

Legislative Counsel

You have asked several questions concerning the effect of
S3 372 on che right of a municipality or a political sub—
division to decide to withdraw from coverage under the
Public Employment Relations Act.

1. Can a municipality reject coverage under PERA?

The right to withdraw from coverage is established in
temporary law, sec. 4, ch. 113, SLA 1972, which states:

This Act (enacting the Public Employment Relations Act)
is applicable to organized boroughs and political sub—
divisions of che state, home rule or otherwise, unless
the legislative body of che political subdivision, by
ordinance or resolution, rejects having its provisions

apply.

A municipality can reject coverage under PERA. To do so,
the city council or borough assembly adopts an ordinance or

resolution.

There are limits to a municipality®s power to reject the
application of the PERA. In an early case considering

sec. 4, State v. City of Petersburg, 538 P.2d 263 (Alaska
1975), the state supreme court neTJ chat che city council of
Petersburg could not validly adopt a resolution rejecting
che application of PERA to i1ts employees after members of
the city council had learned chat certain employees were
engaged in collective bargaining organizational activity.
The court noted, 1d. at 267,



Senator Ken ¥W.ndng '
Page 2
Februarv 3, 1988

The critical point beyond which the right and power of
the Cicy_co reject the Act become subordinated to the
rights of the employees granted by the 3ame legislation
must be ascertained. We hold that the analysis must
turn on both the substantiality of che organizational
activities undertaken by the employees and the extent
of che City’s awareness of those activities. Prior to
becoming aware of substantial organizational activity,
the City could have exempted itself from the appli—
cability of che PERA without interfering with the right
of the employees to organize. Rejection of che PERA
after becoming aware of such activity constitutes a
gross and impermissible interference with the

employees®™ freedom to choose which collective
bargaining association should represent them.

(Footnote omitted)

In a later case, che court permitted a city to reject che
application of PERA even though the city"s employees had
earlier expressed an interest in membership in a union. In
City & Bor, of Sitka v. International Brotherhood of
Electrical Workers, 653 ?. 2d 332 ~Alaska 1982), Sitka had
passed an ordinance in 1973, exempting the municipality from
PERA under sec. 4. For many years before che ordinance was
considered and passed, che plaintiff union in Che case,

IBEW, had attempted to have the city recognize It as repre—
senting certain cicy-employees. The court upheld the
exemption, distinguishing the situation from the Petersburg
case by stating that Petersburg is limited to its factual
setting. The court noted, 1d. at 335, chat

there 1is not evidence in the record of any organ—
izational activities occurring between PERA"s effective
date, September 5, 1972, and the passage of the
exemption ordinance, July 10, 1973. Thus, 1in contrast
to Petersburg, the employees iIn Sitka were not acting
in reliance on rights granted them by PERA.

Ale. gh it held that Sitka had effectively exempted itself
from PERA under sec. 4, the court did find that Sitka had
failed to abide by che terms of 1ts city charter and that
therefore it would be required to recognize employee organ—
izations under the terms of che charter.

In Anchorage Municipal Employees Assoc. v. Municipality of
Anchorage, 618 P.2(075, (Alaska 1980) , considering whether
r.ne newly formed Municipality of Anchorage could properly
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exempc icself from PERA in 1975, more chan chree years afcer
PERA cook effecc, che courC noced chac Che exempcion opcion
concained in sec. 4 was noc limiced co a period of cime.

The courc scaced, 1d. ac 579, chac che Petersburg decision

does noC deprive a newly formed municipalicy of che
opcion Co rejecc PERA, so long as ic does so prompcly
afcer i1ts formacion and wichouc incerfering wich che
employees®™ exercise of cheir escablished righcs.

While sec. 4 does noc granc unlimiced abilicy Co rejecc
applicacion of che PERA, as long as che legislaCive body of
Che municipalicy or political subdivision aces reasonably
prompcly afcer ics employees gain colleccive bargaining
righcs under PERA and as long as 1ic is noc accempcing, 1In
adopcing che rejecCion, Co 1incerfere wich ongoing colleccive
bargaining accivicy chac is based on Che PERA righcs, che
exempcion will be upheld.

2. If a municipalicy 1iIs covered by an ordinance or resolu-
cion escablishing a syscem of negociacion wich employees,
are chere liinicacions on che municipalicy"s power co amend
che ordinance or resolucion?

PERA does noc limic Che municipalicy®s power Co amend ics
own municipal law. In Cicv of Fairbanks v. Fairbanks
AFL-CI10, 623 P.2d 321 (Alaska 1981) , che courc held chac a
personnel ordinance which was adopced afcer che cicy had a
colleccive bargaining syscem in place, and which limiced che
subjeccs of che exiscing colleccive bargaining syscem, did
noc violate PERA,

However, the terms of a collective bargaining concracc may
dictate when a change in che municipal system may cake
effect. In City of Fairbanks v. Fairbanks Fire. Union, 623
P.2d 339 (Alaska 1981) , the cicy had adopced a resolucion
escablishing a system of employee bargaining and had
negotiated a collective bargaining agreement chat provided
for automatic renewal from year Co year unless one parcy
notified the other of intenc to change the terms. The
agreement required thac notice be given at least 90 days
before che termination dace of che contract. The city
adopted a personnel ordinance thac differed from the
bargaining agreement 1in probationary periods, sick leave,
annual leave, and other areas. However, the adoption
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occurred less chan 90 days before che cerminacion of che
concracc. The courc held chac Che change was ineffeccive
for che nexc concracc year buc would apply co concraccs 1in
che years afcer chac.

3. If a municipalicy rejeccs coverage under PERA, can ic
lacer reverse 1ics decision and come wichin PERA?

"I have found no cases addressing chis 1issue. However, che
policy”sec ouc iIn PERA and supporced 1in che courc opinions
is co favor colleccive decision-making in maccers affeccing
wages and working condiCions. AS 23.40.070 scaces, 1In pare,

. . 1c is che public policy of che scace co promoce
harmonlous and cooperacive relacions between govemmenc
and ics employees and co procecc Che public by assuring
effeccive and orderly operacions of govemmenc. These
policies are Co be effeccuaced by

(1) recognizing che righc of public employees Co
organize for che purpose of colleccive bargaining}

(2) requiring public employers co negociace wich and

encer inco wriccen agreemenCs wich employee organiza-
Cions on maccers of wages, hours, and other cerms and
condiCions of employmenC;

(3) maincaining meric-syscem principles among public
employees.

Alchough sec. 4, ch. 113, SLA 1972, does noc specifically
permic a municipality to elecc co resume coverage under
PERA, ic 1is probable that a court would hold that the policy
statement supports a finding that che law implicicly permits
a municipality to do so.

IT 1 may be of further assistance, please advise.

TBC:gc
WKG1s061
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IN THE SENATE 3Y FANNING

SENATE BILL NO. 372
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIFTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to the applicability of the Public

Employment Relations Act to municipalities and polit-

ical subdivisions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 23.40 is amended by adding anew sectionto read:

Sec. 23.40.235. EFFECT ON MUNICIPALITIES AND POLITICAL SUB-
DIVISIONS. (a) A municipality or political subdivision of the 3tate
may adopt an ordinance or resolution to exempt itself froa AS 23.40.-
070 « 23.40.260. A municipality or political subdivision that exer-
cises its exemption power may rescind the exemption by adoption of an
ordinance or resolucion. The exemption or rescission does not affect
the terms of an existing collective bargaining agreement.

(b) A municipality or political subdivision that exempts itself
or rescinds its exemption under (a) of thissection maynot change its

status underthi3 section for at least three years.

* Sec. 2. Section 4, ch. 113, SLA 1972, is repealed.

S30372a -1- SB 372
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STATE 7. CITV OF PETERSBURG

Ml i«

STATE ol Alaska. Petitioner,
V.

CITY OF PETERSBURG, Alaska, and In.
ternatlonal Brotherhood ol Electrical

Workers, Local 1547, AFL-CIO, Respond-

ents.
No. 2241

Supreme Court of Alaska.
July 24, 1075.

The Superior Court, First Judicial
District, Juneau, Thomas 3. Stewart, J.,
upheld City's rejection of applicability to it

.of the Public Employment Relations Act,

TTyrjld"

tfpsiic"

EUrSwl:

*k *

and the State and union petitioned for im-
mediate review.  The Supreme Court,
BonrHever, J., held that as to municipal
power plant employees, city couid not ex-
empt itself from applicability of the Act at
* time more than six months after its ef-
fective date and after becoming aware of
fact that all such employees had authorized
particular union to represent them.

Reversed and remanded.

Connor and Burke, JJ., filed separate
dissenting opinions.

*o APP*A}I_and Error 4:363 ]
Petition for review of order upholding

JiTjoxty's rejection of application of the Public

I

.Employment Relations Act would be grant-

jed, though other issues remained to be de-
Merntined in the case, where the order in-
vyo red a controlling question of law as to

3*

-£i

&
SeSS**E-

which there was a substantial ground for
difference of opinion and immediate deci-
sion might materially advance the ultimate
termination of the litigation, and where the

fiance and importance of the order
Presented the need of present and immedi-
*te review. AS 23.40.070(1, 2); Rules of
ﬁ)oi)f)ellate Procedure, rules 23(d), 24(a)(l,

Latlor Relallonj 0=52
"Mother political subdivision may re-
“plicztion 0f :he Public Employment

-vli lurr.i on dUOacCttiUiniity o1 or*

Alaska 263
tsrd:ta
g.nirational activities already undertaken
by employees and the extent of the «.ul'divi-
*lon's awarettess of those activities. AS
23.40.070(1. 21; Laws 1972. c. t!3. 54,

3. Labor Relations C=52

City could not exempt itseif from ap-
plicability of the Public Employment Rela-
tions Act more rhan six months after its
effective date, as to municipal'pdwer plant
employees, after becoming aware of fact
that all such employees had authorized par-
ticular union to represent them; city's pre-
rogative lo reject Act could not be used as
a de facto veto against particular union,
which would constitute interference with
employees’ freedom to choose.wnich collec-
tive bargaining association should repre-
sent them. AS 23.40.010, 23.40.070, 23.40.-
070(1, 2), 23.40.110(a)(L, 5); Laws 1972,
¢. 113, 84.

4. Labor Relations €=52

Applying a liberal construction to the
powers of local government cannot over-
ride express declarations of policy made a
part of the Public Employment Relations
Act that the Act be applicable to all politi-
cal subdivisions unless rejected.  Const,
art. 10, 88 1 11 Laws 1972. ¢. 113, § 4.

5. Laoor Relations 8=677

Where review of decision of the De-
partment of Labor presented question of
statutory interpretation, trial court did not
err in substituting its independent judg-
ment for that of the hearing examiner.

Michael R. Peterson, Deputy Atty. Gen.,
Ronald W. Lorensen, Asst. Atty. Gen.,
Norman C. Gorsuch. Atty. Gen., Juneau,
for petitioner.

Robert B. Baker of Robertson, Monagle,
Eastaugh & Bradley, Anchorage, for ap-
pellee City of Petersburg.

Robert M, Goldberg, Anchorage, for ap-
pellee Local 1547, IBEW.

Before RABIXOWITZ. C J, and
CONNOR. ERWIN. BOOCMEVER and
BURKE. JJ.
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OPINION'

300CHEVER, Justice.

On June 7, 1972, the Governor of the
State of .Alaska approved the Public Em-
ployment  Relations  Act (hereinafter
PERA) which conferred upon public em-
ployees the right to organise and to bar-
gain collectively with their employers, and
correspondingly required public employers
to recognize collective bargaining units
formed under the PERA.1 The actual ef-
fective date of the PERA was September
5 1972 10f particular concern in this
case is a provision whereby the legislative
body of any political subdivision of the
state may reject the Act thereby prevent-
ing its application to the public employees
of that subdivision.3 ' Specifically, we are
confronted with the issue as to whether the
Petersburg City Council could validly re-
ject application of the Act more than six

1 AS 23.-i0.070U) and (2).

2. SLA ch. 113 (10U).

3. SLA eh. 113 ( - (1072) provides is fol-
low* :

This Act la applicable to organised boroughs
sod political subdivisions of the state, home
rule or otlierwi.se. unless the legislative body
of the political subdivision, by ordinnnce or
resolution, rejects bavin; its provisions ap-
ply.

4. In view of our Itoldia; in the instant case,
we do oot reach the issue of whether the
City could act by means of passage of s reso-
‘ution rather than by enactment of an ordi-
nance.

3. Only tour of six Ccuucil members were
present at the meeting and only three voted
for the resolution. Due to concern that pro-
cedural irregularities might have rendered
the first resolution invalid, the Council met
again on April 11. 1973 and passed a second
resolution, 367-R. purportedly exempting the
City of Petersburg from the applicability of
the PERA.

6. This wna indicated by testimony before the
labor relations hearing officer. Paul Jones,
an employee of the City testified that Council-
man Ted Smith was aware that the employees
of the power plant bad signed pledge cards
two or three days after the signing occurred.
Doug Weide testified that on the dnv fol-
lowing (he signing of the i-arris. Councilman
Oines asked hint "What's ibis | bear ilxnic
the U2EW and rbe ,-ninn"  Councilman

H
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months after it became effective,* and aft-
er the members of the Cutntctl had learned
of the organizational activity of the City's
power plant employees.

Early in 1973, employees of the City of
Petersburg light and power plant began
discussing the possibility of joining a
union. As a result, on March 23 and 24,
1973,# the entire eight-man work force
signed cards authorizing the International
3roiherhood of Electrical Workers Union
Local 1247 (hereinafter IBEW) 10 act as
“heir collective bargaining representative.
A few nights later, the Petershurg City
Council held a special meeting at which it
passed Resolution 366-R purporting to ex-
empt the City from the provisions of the
PERA.4 At the time of this meeting, the
members of the City Council then present
were well aware of the activities of the
power plant employees concerning the for-
mation of a collective bargaining unit!" In

Ted Smith testified that lie was awnre prior
to the .March 29, 1973 meeting that the
employees of the power plant bad signed
somethin; indicating that they were inter-
ested in a union. Smith further testified
time the resolution passed at the March 29
special meeting was in response to the or-
ganizational activities at the power plant.
Councilman Oines testified to a similar mo-
tivation for this meeting ind stated tbac the
signing of the IBEW cards could have been
discussed at the meeting. Councilman Fred
Haltincr admitted that, prior to the March
29 meeting, he had been told that possibly
all of-tbe”pewee-plant employees had signed
pledge cards. llowever. Ms. Jerry Van Block,
the Clerk-Treasurer for the City of Peters-
burg, testified that at the March. 29 meeting
there was no mention of tin. power plant
employees having signed authorization cards.
In his decision, the hearing examiner deemed
the following conclusively proved by the evi-
deore:

The riche of the City to exempt itself from
the operation of rhe PERA had existed
and was notice to the world since the Act
wna signed by (lie Governor in June of
1972: hut the t'.ily took 110 action to
escape jrom the PER.l until it /earned
that its right poiccr plant emploiiers had
signed pledge fords. It acted five days
later on March 29. 1973, at which time tho
City passed Resolution ilGO-R tor the pur-
liose m exempting itself front the operation
et PCRA. f'giphasis added>
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jon to discuss the -i'tiation with the City
ing the InternationallT/sr-V councii, the matter was placed on the
icsl -Vorkers igcnda for a meeting held on 'say 7, 1973,
ter I3EW) to aa u'TjtJj” that meeting, the Council refused to
fining rcpreser.tative.RMT;Z; IvCljiTdeal with the tmion, asserting that because
r, the Petersburg City"-sNv-, 2%V of the passage of its resolution, it was not
al meeting at which tt5~i~"-*i~"iy{quircd to recognize the ISEW as the
i0-R  purporting to
. trigheppoovisimnss okrt& Nbw 5ev 7-j" sy 2(0gyeess. As a result, the union represents-
le of this meeting, iglvibed the Council thac a senke vote
y Council then prese=LjL ri*-A”Mvould be held that night, and at 11:00 p.
t the activities 6f - TvAT*bTt, the employees notified the Mayor that
*CS CONCCrmrg the icr-. ar g ;; they would go on strike at 6:00 the next
ee bargaining unit* e-in®j*>i'J~aT;~"gjUorrljng_. Notice was also given to the

=P5vS#"5!1i'3"A.-f)re department and the hospital. At ap-
tr Ey @ - »Frao«-«i -
powt ~laot bad ?,ant was 5hut down. The three men

e that they were iot«A'lt~~~"jiNz'zavolved in shutting down the power plant

Smith furtlier ton.TATabA~~'M--were immediately fired, and the other five
2

passed at the March 2 * terminated wihen they refused to re-
a in response to the . S
ies at the power pUatyj"r~~A~ANANrn to their jobs.

»r 141973 * e o« o« F
W earda could h»v«
eetin;. Councilman
that, prior to the MireA*
3 PPWCr plant, errPloyees constituted un

labor practices under the perA and
.questing an immediate investigation. A
al acc.iation was filed on June 15
<713, The Deputy Commissioner of the
®?anment of Labor, on the basts of his
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S 2340.110(a)(1) and Iu) provide «
(m=> A public employer or bis ageot moy not
C (1) interfere, restrain or coerce ao era-
Pktyte in the exercise of bis rights suaran-

in { SO of this chapter:

' (3) refuse to bnrsain i-ollccti'. t> to pood
faith with aa organization which is the
eaeluMve representative of rinplojrcs in :in
'PPrnprinte unit, lucludinu but not limited
lo the disriissinp of artetiincrs >»nli ilie
'ti’liivive representattvy.
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.15 pro; :iule eats-* *o beiicve tit.it the City
liid interfered with the rights of its cm-

J.luyces :0 organize and had refused to bar- .
gain collectively in good faith with ihe i

IBEW. ati ‘irganization .hich was the ex-
clusive representative of employees in an
appropriate unit. He concluded that such
activities were in apparent violation of AS
23.-til) 10(a)(1) and (a)(5.)'"

The City of Petershurg filed a complaint
in the superior court on June 29, 1973 (CA
Vo. 73-201) seeking damages from the lo-
cal iIBEW and the employees involved in
the strike. Additionally, the City alleged
that the Department of Labor was without

ezcrlrV-g-1hr ' :——t:Vsrglining- agent oi the power plant dmesdiction over this labor dispute, and

that, therefore, it should be enjoined with
regard to any further proceedings. On
July 18. 1973, the superior court denied the
City's motion for a temporary restraining
order thereby allowing the Department to
proceed with formal hearings on the accu-
sation that the City had committed certain
unfair labor practTceé.%

A hearing was held in Petersburg before
Douglas L. Gregg, a hearing examiner of
the state labor relations board, who, on
January 14, 1974, issued an order requiring
the City to recognize IBEW Local 1547 as
the bargaining agent for the power plant
employees. The hearing officer further
ordered that no fines be imposed against
any party and that all employees who were
terminated be reinstated on their jobs at
wage rates not less than those prevailing at
the time they were terminated.

The City filed a notice of appeal to the
superior court from this administrative or-
der on January 24, 1974 once again raising
the issue of the Department's jurisdiction

8. In ileoyin; tbe injunctive relief requested
by die City, JuHce Stewart reasoned that
wlile there ‘wes U lartte decree of doubt is to
the jurisdiction of the Department over this
dispute, benefit mi:bt be derived from allow-
inc tbe Department to deni with (lie question
firxr. therghy takinc advantage ol whatever
expertise it ‘might |>os«ess. ﬁ,artlcularly since
lie" telt rlierr wmilil Tuk Iwa hirue or abnormal
mxomst involved in xllowme flic miministrn-
nve lieiirine to G innvnrd.
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over ‘'he matter I0A No. -*).  rc
State of Ab-*a filed @ "ofrc 1: crnss- 0-
pril on FVhrnry I, J97 .= i~ :ha: :he
hearing officer's ilctnttl of back pay was an
abuse of discretion.

Judge Sicwnrt issued .in interlocutory
order in which he dealt wirh both the case
originally filed in superior court hy the
City and the case there on appeal from the
administrative hearing, these having been
consolidated by stipulation oi the parties in
March 1974, Ife ordered that the City he
given time for fuil consideration of wheth-

. er to enact an ordinance for the purpose or
rejecting application of the PERA to the
City of Petersburg. The judge indicated,
that if the City properly rejected the appli-
cation of the PERA by passage of an ordi-
nance, a final judgment would be entered
affirming that rejection. Judge Stewart
also ordered that the City was not required
to reinstate the employees involved in the
strike hut rather should offer them jobs to
the extent availahle within the City's
workforce at rates not less than those pre-
vailing at the time of termination. N'o de-
cision was made concerning the City's
damages claim found in the original com-
plaint filed with the superior court.

The State of Alaska on October 21,
1974, joined by the IBEW on October 23,
filed a petition with this court seeking im-
mediate review of the superior court's in-
terlocutory order. The petition was de-
nied.

[1] A motion for reconsideration of the
petition was filed with this court on De-
cember 5, 1974. By this time, the City had
rejected the application of the PERA by

9. For this reason. we initially decided to con-
sider the petition for review as 10 appeal
under authority of In re EM.D.. 400 p.2d
G5S. 6G1 (Alaska 1071), and Alaska R.App.
P. 40 pcrmittioK relaxation of rules. Due.
however, to the (act that there are a number
of issues remaining to be resolved by tbe trial
court, tve have determined that it is preferable
to consider this matter as a petition for re-
view.

10. Revic”. is granted in accordance with

Alaska R.App.T. 23(d) because (be order
involves a ‘ontrolling question of law as

I.'dinaiice ".nd. therefore, with respect to
that portion or .the case, the lower court
order was liitai.3 We have now decided to
grant the petition for review limited to the
question of whether a municipality can ex-
empt itself from applicability of PF.RA at
a time more than six months mm r its ef-
fective date and after it kr.c,..j about or-
ganizational activity >uch as that which oc-
curred here.10'

We thus must determine the proper con-
struction of the PERA exemption provi-
sion making the Act applicable to political
subdivisions of the state, "home rule or
otherwise, unless the legislative body of
the political subdivision, by ordinance or
resolution, rejects having its provisions ap-
ply". Of particular significance to the res-
olution of this ssue is that portion of the
statement of policies to be effectuated hy
the PERA which provides:

The legislature declares that it is the
public policy of the state to promote har-
monious and cooperative relations be-
tween government and its employees and

to protect the public by assuring, effec-

tive and orderly operations of govern-
ment.  These policies are to be effec-
tuated by

(1) recognizing the right of public
employees to organize for the purpose of
collective bargaining;

(2) requiring public employers to ne-
gotiate with and enter into written

1

agreements with employee- organizations;— ;

on matters of wages, hours, and other
terms and conditions of employment

!l

to which there is substantial ground for_ dif- :
(crence of opiaioa, and so immicdiota decision
mny materially advance rhe ultimate termina-
tion of the litieatiou. Moreover, under Aloska
RApii.P. 24(a)(1) and (2). the substance
and " importance of the order sought to be
reviewed justify departure from normal ap-
ellate procedue nod the sound pollcY hehind
he general rule of [egumng appeals to be
taken onl'- from final ju qmentslls outweighed
by the need of a present and immediaté re-
view of the order.

. AS 2340070,
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STATE r. CITY
i lx'

T'ttf. 'he \«t was intruded to rc-c-g; size
< rittht of etr.r.hwees -o rtrvt.to "*r 'he
wor'jojc Mmm-'e4( ""rirHaalaic %0 1C-
miic public cmp'oycrs to negotiate -.mi -n-
<1 into ichor contracts with employee or-
ganizations. It is apparent that ‘his pur-
po-c would hemu'b«sam:3ily frustrated if
the City could wait until the employees
elected to he represented by a specific un-
ion. and then could exempt itself from the
requirements of the Act if that union was
not favored by the City.22 fn effect, this
would give the City the right to control the
organization to he selected by the em-
ployees. In fact, that is exactly what was
attempted by the Petersburg City Council
when, at a meeting held on April 4, 1973, it
was suggested to the employees, who had
been requested to attend the meeting, that
they form their own union rather than join
the IBEW.

(2.3] The critical point beyond which
the right and power of the City to reject
the Act hecome subordinated lo the rights
of the employees granted by the same leg-

islation must be ascertained. We hold that.

the analysis must turn on both the substan-
tiality of the organizational activities un-
dertaken by the employees and the extent
of the City's awareness of tnose activities.
Prior to becoming aware of substantial or-
ganizational activity,13 the City could have
exempted itself from the applicability of
the PERA without interfering with the
right of the employees to organize. Rejec-

tion of the PERA after becoming awarr.nf..

such activity constitutes a gross and imper-
missible interference with the employees’

t

«2. Even the City admits that the exemption
provision cannot be read as piscine oo time
limit on the action of political subdivisions.
Otherwise, even after ri'C«t:nizine an employee
organization, a City rnuld cscmpt Itself from
the ptovijinns of the Act and thereafter re-
fnie to negotiate.

*3. The City contends that determionuoii of
when it becomes aware of substantial or-
ganizational activity is tno imprecise a stand-
ard. While admittedly difficult factual situa-
. tlnns mnv he mniiired up, i-uirts arc constant-
Iv required r0 make -umiljrly difficult deter-
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M. "sp 7l -*
‘rccuoni 'ci chr-ujc which ctdVctive h.-.rttam-
.i--v,c;.iiliin -hnultl represent them.

That the C-ty's prerogative to reject the
Act is not to lie u«cd as a de facto veto
against particular inions is evidenced by a
meotnparison of the exemptton provision set
forth in ST.A ch. 113, ] 4 (1972} with the
prior provision expressly repealed by the
1972 Act.14 The earlier provision con-
tained in AS 23.411.010 13 specified that:

The state or any political subdivision
thereof including (a] munici-
pal corporation may enter into
union contracts with any labor organiza-
tion whose members furnish services to
the state or such political subdivision.
: [P]rovided however Ihat noth-
ing contained in this Act shall be con-
strued lo require the state or any politi-
cal subdivisions thereof to enter into un-
ion contracts, (emphasis added)

Under that provision, neither the state
nor its political subdivisions were required
to enter into union contracts. Prior to the
19/2 Act, a municipality could wait until
approached by a specific organization and
still refuse to negotiate with or even rec-
ognize that union. The position advocated
by the City in this case, that the exemption
provision m3y be invoked at any time prior
to an official demand by the particular or-
ganization of public employees for recogni-
tion, would constitute a reversion to the
situation existing under the former stat-
_ute.. which expressly entrusted the local
government with complete authority to
block attempts by public employees to or-

iniuations (us. for example, whether a party
has exercised due care in > negligence case).
See oho Stale » Marathon Oil Co., 323 P.2d
203. 237-03 (Alaska 1074) ; United S/alet r.
Ra-jen. 314 U.S. 513, 523. 32 S.Ct. 374
S3 L.Ed. 333, 300 (1042). In any event,
it is clear that substantial organizational ac-
tivity has occurred when all of the employee!
of a particular unit of government have signed
cards uiithorizinc a s|>ecific union to represent
them.

14. SIbA ch. 113. j Z (1072).
15 ST.A cli. 104. i 1 11050).
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(far,ize even after :tg".itie-m *g>s toward
organization had hiin taken.4

The 1972 Act repealed AS 23.-t0.01Q, and
in lieu thereof, the Act was specifically
made applicable to "political subdivisions ot
the state, home rule or otherwise, unless
‘he legislative hody of the political subdivi-
sion, by ordinance or resolution, rejects
having its provisions apply", More than a
nice semantical distinction may properly be
made concerning the fact that the legisla-
ture provided for the PERA to be applica-
ble to all political subdivisions of the state
unless they rejected it rather than making
the Act inapplicable unless affirmative
steps are taken by these same subdivisions
to adopt the Act. In its arguments, the
City contends that adopting the position
that the Act must be rejected prior to sub-
stantial organizational activity by public
employees limits the freedom of the politi-
cal subdivision to consider whether it wish-
es the PERA to apply to it. While no
doubt true, it is equally evident from the
wording or the exemption provision that
this is precisely what the legislature in-
tended. Had the legislature wished to be-
stow upon local governments the unlimited,
unfettered discretion to deal with the ques-
tion of the applicability of the PERA at
their leisure, the exemption provision couid
have been written, as was the prior provi-
sion, to require affirmative action by the
political subdivision to adopt the Act. It is
not so written and the reason it is not so
written is apparently to prevent precisely
what the City argues for here. Under the
present statute, applicability of the PERA
is the rule, exemption the exception.

The City in its able presentation con-
tended that the reason that AS 23.40.010
was repealed and Section 4 of SLA ch. 113
(1972) enacted was to render the terms of

16. Tbe City of Petersburg seemingly concedes
tbnt once there lias been an official Jctnand

for recognition by tbe public employee or-

ganization. tbe local governmental entity can
no longer exempt itself from the PERA. As
tliis case well illustrates, sucb a concession

is rather meaningless. For all practical pur-

poses. given tbe size of the communities in
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the Act mandatory .is to the state and not
for the purpose of changintr the require-
ments with reference to labor negotiations
by political subdivisions. It is true that
the state was not furnished the option to
exempt itself from the Act by the 19/2
amendment. But if that had been the only
change desired by the legislature, the form-
er provision could have been re-enacted
limited to political subdivisions only. The
change in the language of the provision
thus retains its significance as to political
subdivisions, despite the elimination of the
state from the exemption authorization.

The City also argues that small munici-
palities may not become aware of the
terms of the PERA until after substantial
organizational activity occurs, at which
time they would have no reasonable oppor-
tunity to elect to be exempted. As noted
at the outset, however, the Act, although
signed into law on June 7, 1972, did noc be-
come effective until September 5, 1972,
This interim period afforded adequate time
for municipalities to become informed in
most cases. In any event, ie is apparent
from the record that members of the Pe-
tersburg City Council were well aware of
the terms of the Act. We are thus not re-
quired to pass on questions that might
arise in the event that a small municipality
was unaware of the statutory provisions.

[4,5] The City contends that under
home rule provisions, its powers should be
construed broadly, and the superior court
based its decision on such a construction.
Article X, § 1 of the Alaska Constitution
provides in part that a liberal construction
be given to the power of local government
units, and Article X, § Il specifies that a
home rule borough may exercise all legisla-
tive powers not prohibited by law or char-
ter. But here the Act was expressly made

Alaska, the local governmental entities will
be aware of tbe organizational activities well
enough in idvnnca of a demand for recogni-
tion to pass legislation, however hastily, to
prevent the necessity of ever being forced
to ileal with an organization selected by em-
ployees when such organization is not satis-
factory to the city.

| *Yw
wr..

oAl



slate and not
the;require,
0 labor negotiations
iIs. it,is true that
*shed the option to
Act hy the 1972
<had been the only
‘gisiaturc, the form-
ve Dbeen re-enacted
divisions only. The
e oi the provision
nci as to political
elimination of the

- authorization,

that small munici-
ne aware of the
1 after substantial
occurs, at which
reasonable oppor-
tmcted.  As noted
the Act, although
1972, did not be-
pfember 5, 1972,
Jed adequate time
ere informed in
"* it is apparent
r ' the Pe-

ie whraware of
* are thus not re-
ions that might
nail municipality
itory provisions,
nds that under
owcrs should be
. Superior court
a construction,
ka Constitution
val construction
cal government
specifies that a
reise all legisla-
oy law or char-
xpressly made

tal entitle* will
11 activities well
*'d for recogni-
iver hastily, to
r being foivtd
*eL«ed by em-
m Is sot aitis-

M -

-CHru.

- Ip-rER

STATS 7. CITY OF PETERSBURG
i Narvs. V.S T

*pplicahlc to home rule municipalities. and
J,5, municipalities were impliedly prohihit-
,d trout refusing :0 r.cuottarc With organ-
~ations >clec:cd by employees unless rhe
exemption was timely enacted.Applyin?
1 liberal construction to the powers of lo-
cal government cannot here override the
express declaration of policy made a part
of the PERA when coupled with consider-
ations of the impact of the repeal oi AS
'3.40.010 and the different language used
in the 1972 exemption provision, SI.A ch.
H5 J 4 (1972).4

The interlocutory order of the superior
court is, therefore, overruled insofar as it
permits the City to reject application of
the PERA after becoming aware of the
fact that ail of the employees of the City
power and light plant had authorized
IBEW to represent :hcm.ls

Reversed and remanded.10

CONNOR and BURKE, J/., dissenting
sfParatelv-

CONNOR, Justice (dissenting).

| must respectfully dissent.

"/ | am unable to read § 4, ch. 113, SLA
1972 as imposing any definite time limit
upon organized boroughs and political sub-
divisions in their rejection of the coverage
of the Public Employment Relations Act.
If the legislature had intended that munici-
palities should act within some definite

17. See Jef/lenon v. Slate, 527 P.2d 37, 43
(Alaska 107-1). |

I® The state and the IBEW alternatively ar-
Cued that the trial courc erred in the standard
o( review it applied to the decision of the
Deportment of Labor, contending that the su-
perior court'* review of tlio Department™
construction of SLA cli. 113. J 4 (1072)
should have been limited to a determination
of whether there existed a ronsoonble basis
(or (lie hearing examiner's decision. Here
tht question presented involved statutory in-
terpretation about which courts hive spe-
rinliretl knowledce sod experience. Although

tlisncrce with tbe conclusions reached on
the merits by the trial juilce. we bold that
he did not err in substitutinc his independent
iudenirnt (or that of the hearing eiamioer.
Tin* Mnndnril .iptdicd by tlie triul court tvus

\
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lime, it would have l.ccn a -impie matter to\

moert «uch a lime limitation in the text of
the statute. That the Iccislature did not do
this is, :0 me, significant as a guide to in-
terpreting the statute.

Several considerations buttress the con-
clusion which | have reached. For one
thing, many small municipalities might not
have been aware of the act and the need to
expressly exempt themselves from its pro-
visions until organizational activity actual-
ly occurred. Moreover, because the act
stated no definite time limit, even those
municipalities which were aware of the act
might not have felt any sense of urgency
in acting to exempt themselves before or-
ganizational activity among their em-
ployees began to occur. In these circum-
stances | have difficulty reading into the
act an implied time limitation within which
a municipality must exempt itself from the
statutory coverage.

The majority opinion places emphasis on
the contrast between the 1972 statute 'nd
the earlier provision contained in AS 21.-
40.010,* which did not require the siate or
any political subdivisions to enter into un-
ion contracts, although the state or a polit-
ical subdivision was permitted to enter into
such contracts. On the contrary, it can be
argued that if the political subdivisions of
the state were under no previous obligation
to enter into union, contracts they might
well read the 1972 act as continuing the

consistent with the guidelines, set forth ia-
Kelly v. Zamarella, 45Q P.2) 900, 91S-17
(Alaska 1971). The appropriate standard*
of Kelly should also ha applied upon remand
in reviewing other portion* of the Depart-
ment's decision.

19. Our decision is limited in it* application to
the municipal power plant employees. We
mo not pass on the question of whether th*
PERA shall aow apply to all employee* of
the City o( Petersburg.

20. The trial court m«y conduct such fur-
ther proceedings us are necu-wnry to resolve
the remaining issue* presented by the City
of Petersburg complaint as well a* by the
appeal and cross-eppcnl from tbe order of |,
the Department of Lubor. /

I. >1. ch. 10S. SLA 1959.
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V/right not to bargain rrfllecisscly «iih labor
unions, and as conferring Upon the p¥j|it,C.li
subdivisions ;m indefinite time limit within
which to exempt themselves Jmnid they he
approached by a labor organization with a
demand for collective bargaining. This
might well explain why a municipality
would wait until organizational activity
among its employees actually occurred be-
fore acting to exempt itseif from the cov-
erage of the 1972 statute.

A quite differentand more serious prob-
lem would bepresented if a city had en-
tered into a collective bargaining agree-
ment with its employees and then later at-
tempted to exempt itself from the coverage
of the statute, but that is not the case here.

For the reasons stated | would affirm,
the judgment of the superior court.

BURKE, Justice (dissenting).
| respectfully dissent. Article X, Sec-
tion 11 of the Constitution of the State of
Alaska provides: "A home rule horough or
city may exercise all legislative powers not
prohibited by law or by charter." Exercis-
ing a legislative power expressly conferred
upon it by Section 4, Chapter 113, SLA
1972, the City of Petersburg, by resolution,
rejected the application of the provisions
of ihe Public Employment Relations Act.
The majority nowsays that such action
was improper since the city was aware of
"substantial organizational activity" on the
part of certain of its employees. | do not
A0TEE. i s
We are required to give'a liberal con-
struction to the pcwers of local govern-
ment units.1 With that principle in mind |
can find nothing in the language of the
m"Public Employment Relations Act. or its

133 PACHIC RZPOP.TEP.. 2d SERIES

legislative history, justifying the implied
liimtnttnn suggested by the majority,
ticuiarly where, as here, there has fieen an
express delegation of legislative authority |
believe that this court should act with the
utmost restraint in placing any restriction
on the exercise of that authority by a
home rule city. In this case the legisla-
ture's failure to impose a time limitation,
in express terms, is simply too nbvious to
be without meaning. To me there is clear
evidence of an intent that there he no such
limitation.

But, even if some limitation was intend-
ed, as found by the majority, | oppose the
adoption of a standard as uncertain as one
based upon a political subdivision's aware-
ness of "substantial organizational activi-
ty" on the part of its employees. What
level or awareness is sufficient? Is ac-
tual knowledge required? If so, whose
knowledge? Does the term "substantial
organizational activity" refer to the num-
ber of employees involved or the level of
their activity? Does it mean substantial
in relation to the size of the political sub-
division's total work force, the number of
employees eligible for membership in a
particular union, or those working at a
particular facility, such as a municipal
light and power plant?

Because of these and other questions |
foresee grave difficulty in any future at-
tempt to determine whether a political sub-
division is entitled to avail itself of the
protection afforded by Section 4, Chapter
113, SLA 1972. The only safe course of
action for such an entity would appear to
be the immediate enactment of an ordi-
nance or resolution rejecting the provisions
of the Public Employment Relations Act.

I. Article X, Section I, Constitution of the State of Alaska.



