ALASKA LEGISLATURE COMMITTEE FILES 1995-1996
8517 HOUSE COMMUNITY & RKGTONAT. AFFATPg



§ 29.23.023

Effect of amendments. — The 1980
amendment substituted "the requirements
of this section” for "AS 29.23.023" near the

Alaska Statutes

§ 29.23.023

end of subsection Ib), and added subsection
*ob,

NOTES TO DECISIONS

Deviation in the populations of elec-
toral districts of up to 10 percent are
presumptively vaiid. but variations in

652 P.2d 453 (1982).
Statute superseded home-rule enact-
raents. — See Roderick v. Sullivan, Sup,

Ct. Op. No. 1099 (File No. 2243), 528 P.2d
450 11974). decided under former AS
29.23.020.

excess of 10 percent are unlawful unless
the government body justifies the
malapportionment. Kentopp v. Anchor-
jge. Sup. Ct. Op. No. 2569 (File No. 6209),

Sec. 29.23.023. Composition and form of representation. ia)
The borough assembly shall provide for its composition and for the form
of its representation.

(b)  Not later than the first regular election which occurs after the
report of a federal decennial census, the assembly shall propose and
submit to the voters of the borough, at that reqular election or at a
special election called for the purpose, one or more forms of borough
assembly representation. The forms ofrepresentation which the assem-
bly mar submit to the voters are:

(1?_ election of members of the borough assembly at large by the
qualified voters throughout the borough: o
~(2) election of members of the borough assembly by district, includ-
ing

'A) election at large by the qualified voters throughout the borough,
butwith a requirement that a candidate live within an election district
established by the borough for election of assembly members: or

“1B) “lection from election districts established by the borough for the
eiection of assembly members by the qualified voters of a district:

] 3(} election of members of the borough assembly both at large and

y district.
‘el A form ofborouth assembly representation which includes elec-
tion of borough assembly members under (b)(2) or (b)(3) of this section
shall be submitted to the voters of the borough with a plan of appor-
tionment rs required by AS 29.23.025(a).

) The borough assembly shall, within 30 days of certification ofthe
results of the election held on a proposed form of representation under
this section, adopt an ordinance providing for its composition and the
form of assembly representation, and. ifapplicable, the aplportlr iment
of assembly seats which corresponds to the proposed form of rep-
resentation which receives the most votes at the election.

lei This section does not apply
29(%3)8 E&Oa unified municipality incorporated under AS 29.68.240 —

(2) to a home rule borough if the borough charter contains proce-
dures for changing assembly composition and form of representation.
<§ 1¢h 83 SLA 1979 am § 5 ch 128 SLA 1980)
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Effect of amendments. — The 1980
amendment rewrote the section.

Sec. 29.23.025. Assembly recomposition and reapportion*

ment. (a) Not later than two months after the official report ofa federal
decennial census, the borough assembly shall determine and declare by
resolution whether the existing a%)ortlonment of the borough assem-
bly meets the standards of AS 29.23.021. If the borough assembly
submits to the voters a form of representation which includes election
of borough assembly members under AS 29.23.023(b)(2) or (b)(3), the
assembly shall submit with the proposition a proposed plan of appor-
tionment which corresponds to the form of representation proposed.
The assembly shall describe the plan of apportionment in the ballot
proposition, and may present the plan in any manner which it believes
accurately describes the apﬁortlonment which is proposed under the
form of representation. If the borough assembly determines that its
existing apportionment meets the standards of AS 29.23.021, the
assembly may include the existing apportionment as a proposed plan
of apportionment of assembly seats which corresponds to a form of
representation which is proposed. _ _
_ib) The borough assembly shall Rrowde, by ordinance, for a change
in an existing apportionment of the borough assembly whenever it
determines that the apportionment does not meet the standards of AS
29.23.021. At the same time, the borou?h assembly may, by ordinance,
change the composition of the assembly. .

(c)  Ifa petition signed by not less than 50 registered voters who are
residents of the borough reauests the borough assembly to determine
whether the emstmg apportionment meets the standards for appor-
tionment in AS 29.23.021, and the petition contains evidence that the
existing apportionment does not meet those standards, the assemblr
mai make the determination requested. The borough assembly shall
make a determination required by this subsection within two months
ofreceipt ofa petition which meets the requirements ofthis subsection.

id>An ordinance adopted by the assembly under (b) or (c) of this
section shall be submitted to “he voters for approval. In order for the
ordinance to be ap roved it must receive the approval ofa majority of
the votes cast. o

(el Within six months of a determination by the borough assembly
under >hi or >c of this section that the current apportionment does not
meet the standards of AS 29.23.021, the borough assemblx shall adopt
an ordinance providing for reapportionment, and submit the ordinance
to the voters. If. at the end of the six-month time period, an ordinance
providing for reapﬁortlonment has not been approved by the voters, the
commissioner of the Department of Community and Regional Affairs
shall provide for the reapportionment in accordance with the standards
of AS 29.23.021 by preparing an order of reapportionment and
delivering the order to the borough mayor.
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Alaska Statutes

§ 29,23.027

0 (Repealed, 813 ch 128 SLA 1980.]
% %) g[Repealed, §13 ch 128 SLA 1980.]1 (§ 1 ch 83 SLA 1979: am

13 ch 128 SLA 1980)

Effect of amendmenta. — The 1980
amendment rewrote subsections la) — Ic)

and repealed subsections (0 and 1g). The
amendment oo rewrote subsection le).

NOTES TO DECISIONS

Statute superseded home-rule enact-
ments. — Se> Roderick v. Sullivan, Sup.
Ct. Op. No. 11)99 (File No. 2243). 528 P.2d
450 (1974). decided under former AS
29.23.020.

The legislature intended that all
reapportionnient ordinances be sub-

mitted to the electorate. Roderick v.
Sullivan. Sup. Ct. Op. No. 1099 (File No.
2243). 528 P.2d 450 (1974), decided under
former AS 29.23.020.

Quoted in Kentopp v. Anchorage, Sup.
Ct. Op. No. 2569 (File No. 6209), 652 P.2d
453 (1982).

Sec. 29.23.027. Apportionment appeals, (a) A reapportionment
ordinance approved by the voters, or a decision of the borough assembly
that the standards of AS 29.23.021 do not require a change in appor-
tionment, may be appealed to the commissioner of the Department of
Community and Reglonal Affairs. Fifty registered voters who are resi-
dents of the borough may submit a petition to the commissioner of
community and regional affairs requesting the conmissioner to deter-
mine whether the proposed reapportionment ordinance approved by
the voters meets the standards of AS 29.23.021, or whether a decision
of the borough assembly that the standards of AS 29.23.021 do not
require a change of apportionment is correct. |f th. petition asks the
commissioner of community and regional affairs to review an
ordinance approved by the voters under AS 29.23.025(e), the petition
shall be delivered to the commissioner not later than 20 days after
certification of the election. If the petition asks the commissioner of
community and regional affairs to review a decision of the borou%h
assembly under AS 29.23.025(c2, pe petition shall be delivered to the
commissioner within 20 days of the decision of the borough assembly.

(b) The commissioner of community and regional affairs shall
review the petition and may make the determination requested. The
commissioner shall provide copies of the determination to the gersons
petitioning for appeal and to borough officials not later than 60 days
after the commissioner receives the petition.

(c) If the commissioner of community and regional affairs deter-
mines that the proposed reapportionment ordinance approved by the
voters does not meet the si jiaards of AS 29.23.021, or if the commis-
sioner determines that the decision of the horough assembly that the
standards of AS 29.23.021 do not require a change of apportionment is
not correct, the commissioner shall, by order, direct the borough assem-
bly to prepare areapportionment ordinance which meets the standards
0f AS 29.23.021 and si 'jmit the ordinance to the voters.
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(d)  When the borough assembly has been directed by the commis-
sioner of community and regional affairs to prepare a reapportionmont
ordinance under (c) of this section, the borough assembly shall, within
two months of its receipt of the commissioner's order, adopt: an
ordinance providing for reapportionment. The borough assembly shall
submit an ordinance adopted under this subsection to the voters at a
regular election or special election held within 60 days of the date of
adoption of the "apPorno_nment ordinance. . .
<€) Ifat the end of the time period provided unJ of this section
an ordinance providing for reapportionment has not been aPp(oved br
the voters, the commissioner of community and regional affairs shall
provide for the reapportionment of the borough assembly in accordance
with the standards of AS 29.23.021 by preparing an order of
reapportionment and delivering the order to the borough mayor. (8. 10

ch 128 SLA 1980)

Sec. 29.23.029. Judicial review and relief, (a) The commissioner
of community and regional affairs may request the superior court to
enforce a reaPportlonme_nt order is led under AS 29.23.027(e).

b; Each of the following is subject to judicial review:

1) a plan of reapportionment approved by the voters under AS
29.23.025(a);

(2) adetermination bg the borough assembly under AS 29.23.025(c)
that the standards of AS 29.23.021 do not require a change in appor-
tionment;

13) a reapportionment ordinance approved by the voters under AS
29.23.025(d); o _

14) a reapportionment order of the commissioner of community and
regional affairs made under AS 29.23.027(c);

?5) a reapportionment ordinance approved by the voters under AS
29.23.027(d); and o _

(6) a reapportionment order of the commissioner of community and
regional affairs made under AS 29.23.027(e). (§ 10 ch 128 SLA 1980)

Sec. 29.23.030. Election and appointment. [Repealed, §16 ch 118
SLA 1972.1

Sec. 29.23.031. Effective date ofapportionment, (a) A change in
assembly apPortlonment or composition under AS 29.23.025 or
29.23.027 is effective beginning with the first regular election for mem-
bers of the assembly which is held n ore than 60 days after the later of:

11) approvd ofareapportionment ordinance by the voters under AS
29.23.025(a), 29.23.025(e5), or 29.23.027(d); or

(2)  thedelivery to the mayor ofa reapportionment order of the com-
missioner of community and regional affairs under AS 29.23.027%&)_.

Ib) The provisions of (a) of this section do not apply to a borough in
which a change in assembly composition or apgprtlonment IS subject to
review and approval or determination of nonobjection by the Attorney
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General of the United States under the Voting Rights Act of 1965, as
amended, (42 U.S.C. 1971 — 1974). A change in assembly composition
or apportionment §ub4ect to review under the Voting Rights Act of
1965, as amended, is effective beglnnyn%wnh the first regular election
for members of the assembly which is held more than 60 days after

(1) receipt bEj the borough assembly of approval by the Attorney
General ofthe United States ofthe proposed change in the jsition
or apportionment of the assembly; o

(25) receipt by the borough assembly of a statement of nonobjection
from the Attorney General ofthe United States to the proposed change
in the composition or apportionment of the assembly; or

(3) the last day on which the Attorney General ofthe United States
may review a proposed change in the composition or apportionment of
the assembly. (8 10 ch 128 SLA 1980)

Sec 29.23.033. Applicabilitgofagportionmentprovisions.The

provijions of AS 29.23.025 — 29.23.031 do not apply

29(%/8 204011_ unified municipality incorporated under AS 29.6.1.240 —
('2)' td a home rule borough if the borouégh, by charter, provides for

reapportionment of the borough assembly. (8 10 ch 128 SLA 1980)

Sec. 29.23.040. Regular term of office, (a) Assembl*men are
selected for three-year terms and until their successors are selected and
have qualified, unless different terms not exceeding four years are
prescribed by borough charter or ordinance. Except when otherwise
required by a change of composition or apportionment, i the term ofan
assembIKman is changed by charter or ordinance, the term ofan assem-
blyman holding office at the time the change takes effect is not affected
by that change.

(b) The regular term of office begins on the first Monday following
certification of the election, unless a different date is prescribed by

Alaska Statutes

borough charter or ordinance.

(c) This section applies to home
ch 118 SLA 1972; am § 13 ch 118
am § 11 ch 128 SLA 1980)

Effect of amendments. — The 1980
amendment restructured the section into
present subsections (a) — (c), added the
present second sentence of subsection lai,
and substituted "unless a different dale is

Sec. 29.23.050. Qualifications

rule and
SLA 197

eneral law boroughs.
;am § 4 ch 83 SLA 1

? i

prescribed by borough charter or
ordinance" for "the current term of incum-
bent aceemblymen may not be altered
under this ’oction" at the end of subsection
Ib).

. A resident of the borough is eligi-

ble to be an assemblyman if the resident is a borough voter. An assem-
blxman who ceases to be a borough voter immediately forfeits the
office. An assemblyman elected from or selected to represent a borough
area less than the borough area at large and who becomes a resident
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Chapter 23. Municipal Officers and Employees.

Article .0." rptfsts
1. Borough Aaaembly (&3 2923.010—2923.100) S
2. Borough Executive and Administrator (85 29.23.130—29.23.180) OTV-
3. City Council (85 29.23.200—29.23.220
4. City Executive and Administrator 255 29.23.240—2923290)
5. School Boards (5 2923210)
6. Utility Boards (5 2923240)
7. Other Officers and Employees (85 2923.360—2923.401) -* Jb.
8. Adoption or Repeal of Manager Plan (85 2923.410—2923. 480)
9. Miscellaneous Provisions (9D 29.23.500—2923.580) m---
Article 1. Borough Assembly. R
Section Section
10. General power 60. Procedure
20. Composition, apportionment, and 70. Departments
reapportionment 80. Assembly vacancies .
30. [Repealed] 90. [Repealed] <.
40. Regular term of office 100. [Repealed] no ini
50. Qualifications nTyj

Sec. 29.23.010. General Bower The |eg|slat|ve power of a tr-

ough is vested in the assem

Establishment of department and
procedures for exercise of areawide
power. — The establishment of a de-
partment and of standards and uro-
cedures to be used in the exercise of
an areawide power is a task for the
borough assembly, in which is vested
the general legislative power. 1962
Op. Attty Gen., No. 9.

The borough asaeirbly may set np
a board of health aa an advisory
board and be substantially guided by
such a board of health in its exercise
of the public health power, aa long
as the borough assembly is the body
finally expressing the public health
power. 1962 Op. Att’y Gen., No. 9.

Sec. 29.23.020. Comi)osition,
raent. (a) The assemb

ly. (§ 2 ch 11

SLA 1972) Aeao-

Borough chairman cannot oerre on
borough assembly. — To permit the
borough chairman to serve on.>the
borough assembly would constitnte
a clear violation of this section, and
would violate the common law pro-
hibition against holding incompatible
offices. 1963 Op. Att’y Gen., No. 27.

But positions of borough sssem-
blyuan and school board rcprwratn-
tive ran be served concnrrntfo -~
A person elected to the positions of
borough assemblyman and borough
school board could properly exardse
the powers, privileges and dutiea of
Doth offices concurrently. 1953 Op.
Att'y Gen., No. 27.

apportionment, and reapportion*
y shall be composed of the number of mem-

bers and be apportioned in a manner set out in the incorporation
petition approved by the voters or, if a borough is already incorpo-
rated, the assembly shall be composed and apportioned in a manner
prescrlbed by charter or ordinance. Assembly composition and
apportionment, mcludmg voting procedures hased on the apport.on-
ment, may be prescribe |n any manner consistent with the equal
representatlon standards of the Constitution of the United States.

(b) Within six months cf October 14,1972, and thereafter with-
in six months of the official report of a federal decennial census and
issuance of any supplementary data to the report necessary to

27
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e;talFlish population distribution within the borough, the assembly
sha

(1) determine and declare by resolution whether the existin
assembly apportionment meets the standards designated under (a?
of this section;

(2(} if the existing apportionment does not meet the designated
standards, provide by ordinance for reapportionment and, if it
chooses, changes in assembly composition, in accordance with the
designated standards;

(3) submit the ordinance to borough voters for approval or
rejection as provided in (c) of this section,

(c) The vote on an ordinance submitted under (b) (3) of this
section shall be tabulated in two separate classifications. One classi-
fication shall consist of all votes cast in the first class and the home
rule cities of the borough. The other classification shall consist of
all votes cast in the remaining areas of the borough. In order for
the ordinance to be approved It must receive majority approval in
each classification. If, at the end of the time period prescribed in
(b) of Ais section, no ordinance has been approved, the Depart-
ment of Community and Regional Affairs shall provide for the
reapportionment in accordance with the standards designated in
(a) of this section,

(d) In addition to providing for agportionment at the times
relguired.under (b) of this section, the borough assembly shall pro-
vide for its reapportionment and, if it chooses, a change in assembly
composition, whenever, on the basis of federal census reports or
other reliable population data, it determines that the existing ap-
portionment does not meet the standards for apportionment desig-
nated in (a) of this section. The assembly is required to determine
whether the standards are being met upon petition of 50 borough
voters. The petition must include reliable evidence that the existing
apportionment of the assembly does not meet the desi?nated stan-
dards. Reapportionment under this section shall be implemented by
ordinance or by act of the Department of Community and Regional
Affairs in the same manner as prescribed for reapportionment in
(c) of this section.

(c)  Members of the ass-mbly are selected according to assembly
composition and apportionment set out in the incorporation petition
approved hy the voters or subsequently provided in accordance with
this section. A change in assembly composition or apportionment
under this section shall be effective beginning with the next regular
election to the assembly.

(f) ~ Assembly or Department of Community and Regional Af-
fairs determinations or reapportionments made under this section
are subject to judicial review. The running of time periods specified
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in (b) of this section shall be tolled until a final judgment-i&ce&tr
dered in an action brought under this subsection.

(g) This section applies to home rule and general law boroughs.
§2ch 118 SLA 1972; am § 12 ch 118 SLA 1972; am 89 chc2Q0

SLA 1972)

Crou reference.—See Editor's note
to AS 29.18.120.

Effect of amendment*. — The first
1972 amendment rewrote this section.

The second 1972 amendment, effec-
tive July 1, 1972, substituted "Depart-
ment of Community and Regional Af-
fairs" for “Local Affairs Agency" in
the last sentence of subsections (c)
and (d), and in the first sentence of
subsection (f).

This section provides a convenient
method for reapportioning whenever
necessary. 1965 Op. Atty Gen., No. 6.

It doea not indicate what popua-
tion data may be used by the. reap-
portioning agency. 1965 Op. XttJJr
Gen., No. 5. Lot

However, the agency may aM fnpr
ulation data other than official Tcnh—i
figures in reapportioning seatitfloa
votes. 1965 Op. Att’y Gen., No.

The only limit imposed by thia eee-
tion is that a reappoitionmest*o&n
may not take effect until tha”nncl
assembly election. 1965 Op. Atty
Gen., No. 5.

Sec. 29.23.030. Election and appointment.
Repealed by §.6 ch 118 SLA 1972, rt,

Cross reference.—See Editor’s nrte
to AS 29.18.120.

Editor’s note.—The repealed section
derived from § 2, ch. 118, SLA’IStyS.

Sec. 29.23.040. Regular term of office. Assemblymen are selected

for three-rear terms and until their successors are selected and
have qualified, unless different terms not exceeding four years are
grescribed by borough charter or ordinance. However, if under~a
orough apportionment city councilmen are appointed as assembly-
men or elected to dual assembly-council seats, they may not be
replaced until their assembly term expires as provided by city
cherter or ordinance, or they cease to be a member of either the
assembly or council. The current term of incumbent assemblﬁmen
may not be altered under this section. This section applies to home
rule and general law boroughs. (8 2 ch 118 SLA 1972; am § 13 ch
118 SLA 1972)

Croea reference.—See Editor’s note elected officials who are incumbanta

to AS 29.18.120. on September 10, 1972, ara not af-
Effect of amendment. — The 1972 f cted by thia Act. Their terma expire
amendment rowrote this section. us provided before enactment of thia

Editor’a note.—Section 20, ch. 118, Act."
SLA 1972, provides: “The terms of

Sec. 29.23.050. Qualifications. A resident of the borough is eli-
gible to be an assemblyman if he is a borough voter. An assembly-
man who ceases to be a borough voter immediately forfeits his
office. An assemblyman elected from or selected to represent a
borough area less than the borough area at large and who becomes
a resident of another area may continue to serve only until the
next regular election. The assembly may by ordinance establish
residence requirements for assemblymen not exceeding three years.
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[412 US T755]
MARK WHITE, Jr., Secretary of State of Texas, et al., Appellants,

\Y
DIANA REGESTER et al.

412 US 755, 37 L Ed 2d 314, 93 S Ct 2332
[No. 72-147]
Argued February 26, 1973. Decided June 18, 1973.

SUMMARY

A reapportionment plan for the Texas House of Representatives pro-
vided for 150 representatives to be selected from 79 single-member dis-
tricts and 11 multimember districts. Under the plan, the population of
the smallest district (71,597) was approximately 9.9 percent smaller than
that of the largest district (78,943). The plan was challenged in the
United States District Court for the Western District of Texas. A three-
judge District Court was convened and held that the reapportionment plan
was unconstitutional because of the state’s failure to justify the popula-
tion variations among the districts, and that in two counties the use of
multimember districts unconstitutionally diluted the votes of Negroes
and Mexican-American8, respectively (343 F Supp 704).

On appeal, the United States Supreme Court affirmed in part and
reversed in part. In an opinion by W hite, J., it was held (1) expressing
the unanimous view of the court, that the appeal was properly before
the Supremo Court; (2) expressing the view of six members of the court,
that the population variations among the districts were insufficient to
establish a prima facie case of invidious discrimination under the equal
protection clause of the Fourteenth Amendment; and (3) expressing
the unanimous view of the court, that the District Court had properly
invalidated the multimember districts in two counties as having uncon-
stitutionally diluted the votes of Negroes and Mexican-Americans, re-

spectively.

Brennan, J., joined by Douglas and M arshall, JJ., concurred in
holdings (1) and (3) above, but dissented from holding (2) on the
ground that the court, by establishing a wide margin of tolerable error,
was undermining the principle that precise mathematical equality was
the constitutionally mandated goal of reapportionment.
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82256 —
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peal to Supreme Court

Court (under 28
USCS §1253), since the District
Court's order directed at the two
counties is an order granting an in-

States Supreme

1. A three-judge Federal District, motion in a civil action required to be

Court must be convened (under 28

USCS §2281) where (1)

ute is challenged, (2) injunctions are
asked against its enforcement, and (3)
the constitutional questions raised
are not insubstantial on their face;

the fact that the District Court de-

clares the entire apportionment plan
invalid, but enters an injunction with
respect to its implementation for the
next election in two counties only, in
no way indicates that the case requires
only a single judge; the state’'s appeal
from the District Court’s injunction

. 2281 a state-
wide legislative reapfortlonment stat-

heard and determined by a three-judge
District Court.

Appeal and Error 9327, Courts
82255 — three-judge District
Court — injunction — direct ap-
peal to Supreme Court

2. Where a state’'s appeal from
three-judge Federal District Court's
entry of an injunction dealing with
multimember legislative districts in
two counties is properly before the

United States Supreme Court (under

28 USCS §1253), the state is entitled

to review of the District Court's ac-

companying declaration that a pro-

dealing with these two counties is ]
posed reapportionment plan for the

therefore properly before the United
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USC  ¥2281) of three-judge Federal tional. 12 L Ed 2d 1282,
District Court in suit 'to "enjoin en-

a



state house of representatives, includ-
ing those portions providing for multi-
member districts in the two counties,
is invalid statewide because of popula-
tion variations among the districts;
although the state could not have di-
rectly appealed to the Supreme Court
the entry of a declaratory judgment
unaccompanied by any injunctive re-
lief, the Supreme Court has jurisdic-
tion of the state's entire appeal where
the declaratory judgment was the
predicate for the District Court's order
requiriné; the two counties to be reap-
portioned into single districts; with
the state reapportionment plan before
the court, it is in the interest of ju-
dicial economy and the avoidance of
piecemeal litigation that the three-
judge District Court have jurisdiction
over all claims raised .a?alnst the
statute when a substantial constitu-
tional claim is alleged, and an appeal
to the Supreme Court, orce properly
before the court, has the same reach.

Constitutional Law §334 — equal pro-
tection — legislative reapportion-
ment

3. Under a reapportionment plan

which provides for 150 members of a

state house of representatives to be

selected from 79 single-member dis-
tricts and 11 multimember districts,
population variations among such dis-

tricts are insufficient to estahblish a

prima facie case of invidious discrim-

Ination under the equal protection

clause of the Fourteenth Amendment,

where (1(2. the population of the
smallest district F71,597R IS approx-
imately 9.9 percent smaller than that

of the largest district (78,943); (2)

the average deviation of all districts

from the ideal district population

(74,645) is 1.82 percent; and F3) only

23 districts, all single-member, are

overrepresented or underrepresented

by more than 3 percent, and only

three such districts by more than 5

percent.

Legislature §5; United States §13 —
reapportionment — standards

4. State legislative reapportionment
statutes are not subject to the same

strict standards applicable to reap-
portionment of Congressional seats.

Constitutional Law §334 — equal pro-
tection — legislative districts

5. With respect to the populatlon of
a state's legislative districts under a
reapportionment plan, it is not neces-
sary that any deviations from absolute
equality, however small, must be
justified to the satisfaction of the
judiciary to avoid invalidation under
the equal protection clause of the
Fourteenth Amendment.

Legislature §5 — apportionment —
districts

6. Relatively minor population de-
viations among state _Ieﬁlslatlve dis-
tricts do not substantially dilute the
weight of individual votes in the
larger districts so as to deprive
individuals in these districts of fair
and effective representation.

Legislature §5 — apportionment —
districts

7. It is erroneous to hold that pop-
ulation variations among the election
districts for members of a state house
of representatives are not justified by
a rational state policy, where (1) the
state constitution expresses the state
policy against cutting county lines
Wherever(fossible in forming repre-
sentative districts, and (2) it appears
that to stay within tolerable popula-
tion limits, it is necessary to cut some
county lines, and that the state has
achieved a constitutionally acceFtabIe
accommodation between population
principles and its policy against cut-
ting county lines in forming repre-
sentative districts.

Evidence ¢904.3 — racial discrimina-
tion — voting

8. A three-judge Federal District
Court's findings and conclusions are
sufficient to sustain the District
Court's judgment that the use of
multimember districts  for state
representatives from a particular
county unconstitutionally dilutes the
votes of Negroes, and the United
States Supreme Court will not disturb
such findings and conclusions, where
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(1) the™™trict Court has referred to

the histofrof official racial discrimina-

tion in the state, which discrimination
at times touched the right of Negroes
to register and vote and to participate
in the democratic processes; (2) the
District Court has referred to a state

rule requiring a majority vote as a pre-

requisite to nomination in a primary
election and to a so-called “place” rule
limiting candidacy for legislative of-
fice from a multimember district to a
specified “place" on the ticket, with

the result being the election of repre-

sentatives from the county multi-
member district reduced to a head-to-
head contest for each position; (3)
the District Court considered these
characteristics of the state electoral

system to have enhanced the oppor-

tunity for racial discrimination; (4)

there is no requirement that candi-

dates reside in subdistricts of the
multimember district; thus, all can-
didates may be selected from outside
the Negro residential area; (6) the
District Court has found that since
Reconstruction days, there have been

only two Negroes in the county delega-
tion to the state house of representa-

tives, and that these were the only two
Negroes ever slated by the white-
dominated organization which is in
effective control of Democratic Party
candidate-slating in the county; (6)
the District Court has found that such
organization did not noed the support
of the Negro community to win elec-
tions in the county, and that it there-

fore did not exhibit good-faith con-

cern for the political and other needs

and aspirations of the Negro com-

munity; (7) the District Court has
found that in a recent election, such
organization was relying upon racial
campaign tactics in white precincts to

defeat candidates who had the over-
whelming support of the Negro com-

munity; and (8) the District Court has
concluded that the Negro community
has been excluded from participation
in the Democratic primary selection
process and has therefore generally
not been permitted to enter into the

politi*fe process in a reliable and
meanflfBTul manner.

Legislature §5 — apportionment —
multimember districts

9. Multimember legislative districts
are not per se unconstitutional, nor
are they necessarily unconstitutional
when used in combination with single-
rgtertnber districts in other parts of the
>tate.

Evidence 9904.3 — racial discrimina-
tion — voting

10, In order to sustain a claim that
multimember legislative districts are
being used invidiously to cancel out or
minimize the voting strength of racial
groups, it is not enough to show that
the racial group allegedly discrim-
inated against has not had legislative
seats in proportion to its voting po-
tential ; e 'dence must be produced to
support findings that the political
processes leading to nomination and
election were not equally open to par-
ticipation by the groulp in question—
that its members had less oRportunity
than did other residents in the district
to participate in the political processes
and to elect legislators of their choice.

Evidence §904.3 — discrimination —
voting

11. A three-judge Federal District
Court's findings and conclusions are
sufficient to sustain the District
Court's judgment that the use of
multimember districts for state repre-
sentatives from a particular county
unconstitutionally dilutes the votes of
Mexican-Americans, and the United
States Supreme Court will not over-
turn such findings, where (1) the Dis-
trict Court has concluded, on the
basis of its survey of historic and pres-
ent conditions, that the county's
Mexican-American  community  has
Ion? suffered from, and continues to
suffer from, the effects of invidious
discrimination and treatment in such
fields as education, employment,
economics, health, and politics; (ZR
cultural and language barriers, poll
taxes, and restrictive voter registra-
tion procedures have operated to effec-
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tively deny Mexican-American access
to political processes; (3) althc .ah
Mexican-Americans constitute 29 per-
cent, a plurality, of the county's pop-
ulation, only five Mexican-Americans
from the county have served in the
state legislature since 1880, and only
two of these have been from the area
within which most of the county's
Mexican-Americans live; (411 the Dis-
trict Court concluded that the county

legislative delegation in the state
house of repre itatives was insuffi-
Mexican-

c.ently respo ve 1o xica
American interests; (5) the District
Court concluded that the county’s
Viexican-Americans were effectively
iamoved from the political processes
of the county;.(G) the District Court
found that “single-member districts

U. S. SUPREME COURT REPORTS
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were required to remeda/l the effects of
past and present discriminations
against Mexican-Americans and to
bring the Mexican-American com-
mun|t¥ into the full stream of political
life of the county and state by en-
coura%lng further registration, voting,
and other political activities; and (7)
the District Court did not hold that
every racial or political group has a
constitutional r.|§1ht to be represented
in the state legislature, but concluded,
from its own special vantage point,
that the multimember district, as
des_lgned and operated in the county,
invidiously excluded Mexican-Amer-
icans from effective participation in
political life, specifically in the elec-
tion of representatives to the state
house of representatives.

SYLLABUS BY REPORTER OF DECISIONS

In this Iiti?at_ion _challenging the
Texas 1970 Tlegislative reapgqrthn-
ment scheme, a three-judge District
Court held that the House plan, state-
wide, contained constitutionally im-
permissible deviations from popula-
tion equality, and that the multimember
districts provided for Bexar and
Dallas Counties invidiously discrim-
inated against cognizable racial or
ethnic groups. Though the entire
plan was declared invalid, the ".ourt
permitted its use for the 1972 ele tion
exce%t for its injunction order requir-
ing those two county multimember dis-
tricts to be reconstituted into single-
member districts. Held:

1. This Court has jurisdiction under
28 USC §1263 [28 USCS §1253] to
consider the appeal from the mgunc-
tion order applicable to the Bexar
County and Dallas County districting,
since the three-judge court had been
properly convened, and this Court can
review “the declaratory\A}Jart of the
judgment below. Roe v Wade, 410 US
113,35 L Ed 2d 147, 93 S Ct 705.

2. State reapportionment statutes are
not subject to the stricter standards ap-
plicable’ to congressional reapportion-

ment under Art 1, 92, and the District
Court erred in concluding that this case,
where the total maximum variation be-
tween House districts was 9.9%, but
the average deviation from the ideal
was 1.82%, involved invidious discrim-
ination in violation of the Equal Pro-
tection Clause. Cf. Gaffney v Cum-
mings, »nte, p 735, 37 L Ed 2d p 298.

3. The District Court's order re-
quiring disestablishment of the multi-
member districts in Dallas and Bexar
Counties was warranted in the light of
the history of political discrimination
against Negroes and Mexican-Amer-
icans _residing, respectively, in those
counties and the residual effects of such
discrimination upon those groups.

343 F Jupp 704, affirmed in part, re-
versed in part and remanded.

White, J., delivered the opinion of ths
Court, in Parts I, 11, and IV of which
all Members joined, and in Part Il >f
which Burger, C. J., and Stewart, Bloc k-
mun, Powell, and Rehnquist, JJ., join id.
Brennan, J., filed an opinion concurrin
in part and dissenting in part, in whic
Douglas and Marshall, JJ., joired,
post, p 772, 37 L Ed 2d p 328.
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OPINION OF THE COURT

[412 US 756
Mr. Justice White
opinion of the Court.

This case raises two questions
concerning the validity of the reap-
portionment plan for the Texas
House of Representatives adopted in
1970 by the State Legislative Re-
districting Board: First, whether
there were unconstitutionally large
variations in population among the
districts defined by the plan; second,
whether the multimember districts
provided for Bexar and Dallas Coun-
ties were properly found to have
been invidiously discriminatory

1. Article Ill, {28, of the Texas Con-
stitution provides:

"The Legislature shall, at its first reg-
ular session after the, publication of each
United States decennial census, apportion
the state into senatorial and representa-
trve districts, a reeabe to the provrsrons
of Sections 25 and 26-a of this Article,
In the event the Legislature shall at any
such first regular soe uon following the
publication of a U- States decennial
census, farl to rake such apportronment
sames all one b¥ the Le rsature Re-

districting Boar of Texas, which Is here-
Z%/ created and shall be composed of five

elivered the

) members, as follows: The Lieutenant
dvernor, the SPeaker of the House of
Representatives, the Attorney General, the
Comptroller of Public Accounts ang the
Commissioner of the General Land Oftice, a
majority of whom shall constitute a
uorum. Said Board shall assemble rn
the City of Austin within ninety (90) da
after the final adjournment of such regu
lar session. The Board shall, within sixty
0) days after assembling, apportion the
state into senatorial and’ representative
districts, or into senatorial or represent-
ative QIStricts, as the failure of action of

against cognizable racial or ethnic
groups in those counties.

[412 US T757]

The Texas Constitution requires
the state legislature to reapportion
the House and Senate at its first
regular session following the decen-
nial census. Tex Const, Art IH,
§28.1 In 1970, the legislature pro-
ceeded to reapportion the House of
Representatives but failed to agree
on a redistricting plan for the
Senate. Litigation

[412 US 758]
was immediately
commenced in state court challeng-

such Legislature may make necessary.

Such apportionment shall be in writing anid

signed tht rBee (3) or more of the mem-
e Board

hérs of dul acknowled ed as
the act and deed o suc oar when
so executed and filed with the Secretary

of State, shall have force and effect of
Iaw Such apportionment shall become
effective at the next succeeding statewide
eneral election. The Supreme Court of
exas shall have jurisdiction to compel
such Commissjon to perform _its duties in
accordance with the provisions of this
section by writ of mandamus or other ex-
traordrnarY Wrrts conformable to the
usages of faw. The Legislature shall pro-
vide necessar¥ funds fot clerical and tech-
nical aid and Tor other expenses incidental
to the work of the Board, and the Lieu-
tenant Governor and the Speaker of the
House of Representatives shall be entitled
to receive per diem and travel expense
during the Board's session in the ‘same
manner and amount as they would receive
while attendrn]q a special “session of the
Legislature. . This amendment shall be-
come effective_ January 1, 1961. As
amended Nov. 2, 1948."
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ing the constitutionality of the
House reapportionment. The Texas
Supreme Court held that the legis-
lature’s plan for the House violated
the Texas Constitution.* Smith v
Craddick, 471 Swad 375 (1971).
Meanwhile, pursuant to the require-
ments of the Texas Constitution, a
Leg’ <ative Redistricting Board had
been formed to begin the task of re-
districting the Texas Senate. Al-
though the Board initially confined
its work to the reapportionment of
the Senate, it was eventually
ordered, in light of the judicial in-
validation of the House plan, to also
reapportion the House. Mauzy v
Legislative Redistricting Board, 471
SW2d 570 (1971).

On October 15, 1971, the Redis-
tricting Board’s plan for the reap-
portionment of the Senate was re-
leased, and, on October 22,1971, the
House plan was p”r.iulgated. Only
the House plan remains at issue in
this case. That plan divided the
150-member body among 79 single-
member and 11 multimember dis-
tricts. Four lawsuits, eventually
consolidated, were filed challenging

the
412 US 7591

Board’s Senate and House plans
and asserting with respect to the
House plan that it contained im-
permissible deviations from popula-
tion equality and that its multi-
member districts for Bexar County

2. The Coart held that tb~
lated Art 111, S26, of the Texas Constitu-
tion, which provides:

"The members of the House of Repre-
sentatives shall be apportioned among the
several counties, according to the number
of population in each, as nearly ss may be,
on a ratio obtained by dividing the popula-
tion of the State, as ascertained by the
most recent United States census, by the
number of members of which the House is
c_omPosed; provided, that whenever a
single county has sufficient population to
be “entitled "to a Representative, such
county shall be formed into a separate
Representative District, and when two or

a. ouJb'KiHivmi lu um

plan vio-

iprunl0 Oru £V iU
and Dallas County operated to dilute
the voting strength of racial and
ethnic minorities.

A three-judge District Court sus-
tained the Senate plan, but found
the House plan unconstitutional.
Graves v Barnes, 343 F Supp 704
(WD Tex 1972). The House plan
was held to contain constitutionally
impermissible deviations from popu-
lation equality, and the multimember
districts in Bexar and Dallas Coun-
ties were deemed constitutionally
invalid. The District Court gave
the Texas Legislature until July 1,
1973, to reapportion the House, but
the District Court permitted the
Board’ plan to be used for purposes
of the 1972 election, except for re-
quiring that the Dallas County and
Bexar County multimember dis-
tricts be reconstituted inic single-
member districts for the 1972 elec-
tion.

Appellants appealed the statewide
invalidation of the House plan and
the substitution of single-member
for multimember districts in Dallas
County and Bexar County.* M.
Justice Powell denied a stay of the
judgment of the District Court, 405
US 1201, 30 L Ed 2d 769, 92 S Ct
752, and we noted probable juris-
diction sub nom Bullock v Reges-
ter, 409 US 840, 34 L Ed 2d 79,
93 S Ct 70.

more counties ore required to make ap the
ratio of representation, sach counties shall
be contiguous to each other; and when any
one count% has more than sufficient popu-
lation to De entitled to one or_ more Rep-
resentatives, such Representative or Rep-
resentatives shall be ‘apportioned to such
county, and for any surplus of population
It.may be joined in a Representative Dis-
trict with any other contiguous county or
counties. ,

3. In a separate appeal, we summarily
affirmed that portion of the judgment of
the District Court upholding the Senate
lan. Archer v Smith, 409" US 608, 34

Ed 2d 68, 93 k Ct 62 (1972).
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[1] We deal at the outset with the
challenge to our jurisdiction over
this appeal under 28 USC § 1253 [28
USCS §1253], which permits in-
junctions in suits required to be
heard and determined by a three-
judge district court to be appealed

412 US 760

directly to this Courtd4 It is first
suggested that the case was not one
required to be heard by a three-
judge court. The contention is
frivolous. A statewide reapportion-
ment statute was challenged and in-
junctions were asked against its
enforcement.  The constitutional
guestions raised were not insubstan-
tial on their face, and the complaint
clearly called for the convening of
a three-judge court. That the court
declared the entire apportionment
plan invalid, but entered an injunc-
tion only with respect to its imple-
mentation for the 1972 elections in
Dallas and Bexar Counties, in no
way indicates that the case required
only a single judge. Appellants are
therefore properly here on direct
appeal with respect to the injunction
dealing with Bexar and Dallas Coun-
ties, for the order of the court di-
rected at those counties was literally
anorder “granting . . . an . . .
injunction in any civil action . .
required . . . to be heard and
determined by a district court of
three judges” within the meaning
of §1253.

[2]
because they appealed from the en-
try of an injunction, are entitled to
review of the District Court's accom-
panying declaration that the pro-
posed plan for the Texas House of
Representatives, including those

rngIetsle 28 USC 31258 [28 USCS §1263]
"Exce{pt aa othenrlae provided by law,

any{a ty may appeal to the Supreme

Court from an order granting or denying,
[37L Ed 2d—21

*

A%UO JULt) X~
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portions providing for multimember
districts in Dallas and Bexar Coun-
ties, was invalid statewide. This
declaration was the predicate for the
court’s order requiring Dallas and
Bexar Counties to be reapportioned
into single districts; for its order
that “unless the Legislature of the
State of Texas on or before July 1,
1973, has adopted a plan to reappor-
tion the legislative districts
[412 US 761]
( within the
State in accordance with the consti-
tutional guidelines set out in this
opinion this Court will so reappor-
tion the State of Texas™ ; and for its
order that the Secretary of State
“adopt and implement any and all
procedures necessary to properly ef-
fectuate the orders of this Court in
conformance with this Opinion
7 343 F Supp, at 737.
In these circumstances, although
appellants could not have di-
rectly appealed to this Court the
entry of a declaratory judgment un-
accompanied by any injunctive re-
lief, Gunn v University Committee,
399 US 383, 26 L Ed 2d 684, 90
S Ct 2013 (1970); Mitchell v Dono-
van, 398 US 427, 26 L Ed 2d 378,
90 S Ct 1763 (1970), we conclude
that we have jurisdiction of the
entire appeal. Roe v Wade, 410
US 113, 35 L Ed 2d 147, 93 S Ct
705 (1973); Florida Lime & Avo-
cado Growers v Jacobsen, 862 US 73,
4 L Ed 2d 668, 80 S Ct 3313 (1960).

We also hold that appellants, With the Texas reapportionment

plan before it, it was in the interest
of judicial economy and the avoid-
ance of piecemeal litigation that the
three-judge District Court have ju-
risdiction over all claims raised
against the statute when a substan-

after notice ang hearing, an interlocytory
or permanent injunction |i any cvil ac-
tion, auit or proceeding requiréd by an
Act o Congr aa to be heard and deter-
mlned by a Qiatrict court of three judge*."
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tial constitutional claim was alleged,
and an appeal to us, once properly
here, has the same reach. Roe v
Wade, supra, at 123, 35 L Ed «d
147; Carter v Jury Comm’n, 396 US
320, 24 L Ed 2d 549, 90 S Ct 518
(1970); Florida Lime & Avocado
Growers v Jacobsen, supra, at 80,
4 L Ed 2d 568.

The reapportionment plan for the
Texas House of Representatives
provides for 150 representatives to
be selected from 79 single-member
and 11 multimember districts. The
ideal district if 74,645 persons. The
districts range from 71,597 to
78,943 in population per representa-
tive, or from 5.8% overrepresenta-
tion to 4.1% underrepresentation.
The total variation between the
largest and smallest district is thus
9.9%:

The District Court read our prior
cases to require any deviations frcm
equal population among districts to

ElZ US 762]

justified by ""acceptable reasons"*
grounded in state policy; relied on
Kirkpatrick v Preisler, 394 US 526,
22 L Ed 2d 519, 89 S Ct 1225 (1969),
to conclude that the permissible
tolerances suggested by Reynolds v
Sims, 377 US 533, 12 L Ed 2d 506,
84 S Ct 1362 (1964), had been sub-
stantially eroded; suggested that
Abate v Mundt, 403 US 182, 29 L Ed

5. See Appendix to OJ)InIOH of the Court,
post, p 770,37 L EJ 2d p 327.

6, [t may be, aIthoutgh we are not sure,
that the District Courf would have Invall-
dated the plan statewide because of what
it thought was an_irrational mixture of
multimgmber and single-member districts.
Thus, in questioning” the use of single-
member districts in” Houston but multi-
member districts in all oth.r urban areas
and remarking that thtf btate had provided
neither “compelling” nor “rational" ex-
Bl_ana_tlon for 'the differing treatment, the

istrict Court merely concluded that this

U. S. SUPREME COURT KEPUKIS

61L Ila 2d

2d 399WL S Ct 1904 (1971), in ac-
cepting total deviations of 11.9% in
a county reapportionment wa3 sui
generis; and considered the *critical
issue” before it to be whether "'the
State [has] justified any and all
variances, however small, on the ba-
sis of a consistent, rational State
policy." 343 F Supp, at 713. Noting
the single fact that the total devia-
tion from the ideal between District
3 and District 85 was 9.9%o, the Dis-
trict Court concluded that justifica-
tion by appellants was called for and
could discover no acceptable state
policy to support the deviations.
The District Court was also critical
of the actions and procedures of the
Legislative Reapportionment Board
and doubted *‘that [the] board did
the sort of deliberative job .o
worthy of judicial abstinence. Id.,
at 717. It also considered the com-
bination ol single-member and mul-
timember districts in the House
plan "haphazard,” particularly in
providing single-morl;v'"* ¢¥*itricts in
Houston and mult* districts
in other metropolitan areas, and that
this "irrationality, without reasoned
justification, may be a separate and
distinct ground for declaring the
plan unconstitutional."4 Ibid.
[412 Ua 765]

Finally,
the court specifically invalidated the
use of multimember districts in
Dallas and Bexar Counties as
unconstitutionally  discriminatory
against a racial or ethnic group.

classification “may be" an independent
round for invalidating the plan. But
ere are no, authorities in this Court for
the Proposnlon that the mere mixture of
multimember and single-member districts
In a single PlanJ even:-umong urban areas,
IS invidiously discriminatory, and we con-
strue the remarks not as_part of the Dis-
trlf_t Court's declaratog judgment in-
validating the state plan "but as mere
advance advice to the Texas Legislature
as to what would or would nof be ac-
ceptable to the District; Court.

@G7LEdMI
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The WKrict Court’s ultimate con-
clusion was that '‘the apportion-
ment plan for the State of Texas is
unconstitutional as unjustifiably re-
mote from the ideal of 'one man,
one vote,” and that the multi-member
districting schemes for the House of
Representatives aa they relate spe-
cifically to Dallas and to Bexar
Counties are unconstitutional in that
they dilute the votes of racial minori-
ties.” Id., at 735.7

[3-7] Insofar as the District
Court’s judgment rested on the con-
clusion that the population differen-
tial of 9.9% from the ideal district
between District 3 and District 85
made out a prima facie equal pro-
tection violation under the Four-
teenth  Amendment, absent special
justification, the court was in error.
It is plain from Mahan v Howell,
410 US 315, 35 L Ed 2d 320, 93
S Ct 979 (1973), and Gaffney v
Cummings, 412 US, p 735, 37 L Ed
2d 298, 98 S Ct 2321, that state re-
apportionment statutes are not sub-
ject to the same strict standards ap-
plicable to reapportionment of
congressional seats. Kirkpatrick v
Preisler did not dilute the tolerances
contemplated by Reynolds v Sims
with respect to state districting, and
we did not hold in Swann v Adams,
385 US 440,17 L Ed 2d 601, 87 S Ct
669 (1967), or Kilgarlin v Hill, 386
US 120, 17 L Ed 2d 771, 87 S Ct

820 (1967),
[412 US 7641

or later in Mahan v
Howell, supra, that any deviations
from absolute equality, however
small, must be justified to the satis-
faction of the judiciary to avoid in-
validation under the Equal Protec-
tion Clause. For the reasons set out

412 US 755, 37 L Ed 2d 31474 S ct 3332

in Ga®Ey v Cummings, supra, we do
not consider relatively minor popu-
lation deviations among state legis-
lative districts to substantially di-
lute the weight of individual votes
in the larger districts so as to de-
prive individuals in these districts of
fair and effective representation.
Those reasons are as applicable to
Texas as they are to Connecticut;
and we cannot glean an equal pro-
tection violation from the single fact
that two legislative districts in
Texas differ from one another by
as much as 9.9%, when compared
to the ideal district. Very likely,
larger differences between districts
would not be tolerable without justi-
fication "'based on legitimate consid-
erations incident to the effectuation
of a rational state policy,” Reynolds
v Sima, 377 US, at 579, 12 L Ed 2d
506; Mahan v Howell, supra, at 325,
35 L Ed 2d 320, but here we are
confident that appellees failed to
carry their burden of proof insofar
as they sought to establish a viola-
tion of the Equal Protection Clause
from population variations alone.
The total variation between two dis-
tricts was 9.9%, but the average
deviation of all House districts from
the ideal was 1.82%. Only 23 dis-
tricts, all single-member, were over-
represented or underrepresented by
more than 8%, and only three of
those districts by more than 5%.
We are unable to conclude from
these deviations alone that appel-
lees satiated the threshold require-
ment of proving a prima facie
case of invidious discrimination
under the Equal Protection Clause.
Because the District Court had
a contrary view, its judgment must
be reversed in this respect.1

7. The DUtrict Court alio concluded, The majoritx of the District Court also

contrary to the assertions of certain plain-
tiffs, that the Senate districting scheme
for Bexar County did not "unconstjtu-
tionally dilute thé votes of any 80|Itlca|
factiori or party." 343 F Supp 704, 735.

concluded that the Senate districting
scheme lor Harris County did not dilute
black votes. , ,

71, 8.The court’s conclusion that the
variations in thia case were not justified
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[8-10] We affirm the District
Court’s judgment, however, insofar
as it invalidated the multimember
districts in Dallas and Bexar Coun-
ties and ordered those districts to be
redrawn into single-member dis-
tricts.  Plainly, under our cases,
multimember districts are not per se
unconstitutional, nor are they neces-
sarily unconstitutional when used in
combination with  single-member
districts in other parts of the State.
Whitcomb v Chavis, 403 US 124, 29
L Ed 2d 363, 91 S Ct 1858 (1971);
Mahan v Howell, supra; see Bums
v Richardson, 384 US 73, 16
L Ed 2d 376, 86 S Ct 1286 (1966);
Fortson v Dorsey, 379 US 433, 13 L
Ed 2d 401, 8 S Ct 498 (1965);
Lucas v Colorado General As-
sembly, 377 US 713, 12 L Ed 2d 632,
84 S Ct 1459 (1964); Reynolds v
Sims, supra.l But we have en-
tertained claims that multimem-
ber districts are being used invidi-
ously to cancel out or minimize the
voting strength of racial groups.
See  Whitcomb v Chavis, supra;
Bums v Richardson, supra; Fortson
v Dorsey, supra. To sustain such
claims, it is not enough that the

racial group allegedly
[412 US 766]
discriminated

against has not had legislative seats

by a rfttioDftl state pohcg would, in any
event, requne reconsidera |on and’ revera3a|

d Mahan v _Howell, US 3
Ed 2d 320, 93 S Ct 979 81973) The
Texas Constitution, Art 111, g 26, expreaaea

the atate policy against. cutting county
linea wherever “poaaible in forming rep-
reaentative diatricta, The Diatrict™Court
recognixed the policy but, without the
bene it of Mahan v Howell may have
th odjght the var|at|ons too great to be Jus-
t| le that policy. erhaps thought
also that the p 0|IC%/ had not been sutfi-
ciently or consistently followed here, But
it appears to us that to utay within tol-
erable population limits it was necessar
to cut some county lines and that the Stat

u. a. 1durftrjWiL vuuui
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in proportion to its voting potential.
The plaintiffs’ burden is to produce
evidence to support findings that the
political processes leading to nomi-
nation and election were not equally
open to participation by the group in
question—that its members had less
opportunity than did other residents
in the district to participate in the
political processes and to elect leg-
islators of their choice. Whitcomb
v Chavis, supra, at 149-150, 29 L Ed
2d 363.

With due regard for these stand-
ards, the District Court first re-
ferred to the history of official racial
discrimination in Texas, which at
times touched the right of Negroes
to register and vote and to partici-
pate in the democratic processes.
343 F Supp, at 725. It referred also
to the Texas rule requiring a major-
ity vote as a prerequisite to nomina-
tion in a primary election and to the
LO-called “place™ rule limiting candi-
dacy for legislative office from a
multimember district to a specified
“place’ on the ticket, with the result
being the election of representatives
from the Dallas multimember dis-
trict reduced to a head-to-head con-
test for each position. These char-
acteristics of the Texas electoral
system, neither in themselves im-
proper nor invidious, enhanced the

achieved mconstitutionally acceptable ac-
commodation between _population prin-
ciple* and ita policy agalnst cuttlng count
lines in formln? representative |str|cts
See Whitcomb v Chavis, 403 US 124,
-148, 29 L Ed 2d 363 01§ Ct 1858
), and the cases dlscussed inn?22 of
0 |n|on Includ mg Iqarm v Hill
120,17 L Ed 2d 771, 87 S Ct 820
. where we_ affirmed the Diatrict
ourt's rejection of petitioners' contention
that the ‘combination of single-member,
||member and floterial districts in a
smgle reapportlonment plan was “an un-
%9nﬁt|tEudtlogal craxy quilt." 1Id., at 121,
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opportuniw”for racial discrimina-
tion, the District Court thought.l0
More fundamentally, it found that
since Reconstruction days, there
have been only two Negroes in the
Dallas County delegation to the
Texas House of Representatives and
that these two were the only two
Negroes ever slated by the Dallas
Committee for Responsible Govern-
ment (DCRG), a white-dominated
organization that is in effective con-
trol of Democratic Party
[412 US 767]

candidate
slating in Dallas County.ll That
organization, the Di°trict Court
found, did not need the support of
the Negro community to win elec-
tions in the county, and it did not
therefore exhibit good-faith concern
for the political and other needs and
aspirations of the Negro commu-
nity. The court found that as re-
cently as 1970 the DCRG was rely-
ing upon “racial campaign tactics in
white precincts to defeat candidates
who had the overwhelming support
of the black community.” Id., at
727. Baaed on the evidence before
it, the District Court concluded that
“the black community has been
effectively excluded from participa-
tion in the Democratic primary se-
lection process,” id., at 726, and was
therefore generally not permitted to
enter into the political process in a
reliable and meaningful manner.
These findings and conclusions are
sufficient to sustain the District
Court’s judgment with respect to
the Dallas multimember district
and, on this record, we have no rea-
son to disturb them.

10. There is no requirement that candi-
dates reside in subdistricts of the multi-
member district. Thus, all candidates may
be selected from outside the Negro resi-
dential area. . i

11. The District Court found that “it is
extremely difficult to secure either a repre-
sentative’ seat in the Dallas County delega-

® IV

[ilIl The same is true of the
order requiring disestablishment of
the multimember district in Bexar
County. Consistently with Hernaxi-
dez v Texas, 347 US 476, 98 L Ed
866, 74 S Ct 667 (1954), the District
Court considered the Mexican-
Americans in Bexar County to be an
identifiable class for Fourteenth
Amendment purposes and proceeded
to inquire whether the impact of the
multimember district on this group
constituted invidious discrimination.
Surveying the historic and present
condition of the Bexar County Mexi-
can-American community, which is

concentrated

[412 US 768]

for the most part on
the west side of the city of San
Antonio, the court observed, based
upon prior cases and the record be-
fore it, that the Bexar community,
along with other Mexican-Ameri-
cans in Texas,10 had long “suffered
from, and continues to suffer from,
the results and effects of invidious
discrimination and treatment in the

fields of education, employment,
economics, health, politics and
others.” 343 F Supp, at 728. The

bulk of the Mexican-American com-
munity in Bexar County occupied
the Barrio, an area consisting of
about 28 contiguous census tracts in
the city of San Antonio. Over 78%
of Barrio residents were Mexican-
Americans, making up 29% of the
county’s total population. The
Barrio is an area of poor housing;
its residents have low income and a
high rate of unemployment. The
typical Mexican-American suffers a
cultural and language barrierDthat

tign or the Democratic primary nominatjon
without the endorsement of the Dallas
Committee for Responsible Government”
343 F Supp, at 726.. :

12, Mexican-Americans constituted ap-
Prommately 20% of the population of
he State of Texas,

13. The District Court found that "*[t]be
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makes his participation in commu-
nity processes extremely difficult,
particularly, the court thought, with
respect to the political life of Bexar
County. “[A] cultural incompati-
bility . . . conjoined with the poll
tax and the most restrictive voter
registration procedures in the na-
tion have operated to effectively de-
ny Mexican-Americans access to the
political processes in Texas even
longer than the Blacks were for-
mally denied access by the white
primary.” 343 F Supp, at 731. The
residual impact of this history re-
flected itself in the fact that Mexican-
American voting registration re-
mained very poor in the county and
that, only five Mexican-Americans
since 1880 have served in the Texas
Legislature from
[412 US 769

Bexar County. Of
these, only two were from the Barrio
area.4 The District Court also con-
cluded Lorn the evidence that the
Bexar County legislative delegation
in the House was insufficiently re-
sponsive to Mexican-American in-
terests.

Based on the totality of the cir-
cumstances, the District Court
evolved its ultimate assessment of
the multimember district, overlaid,
as it was, on the cu’tural and eco-
nomic realities of the Mexican-
American community in Bexar
County and its relationship with the
rest of the county. Its judgment
was that Bexar County Mexican-
Americans “are effectively removed
from the political processes of

fact that LMexman-,Amer!cans] _are
reared in a sub-culture in which a dialect
of Spanish Is the primary language Rro,-
vides permanent impediments t0 their
educational and vocational advancement

U. a. GUEKUIMIII t/Uurvi narvnxo
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Bexar [County] in violation of all
the Whitcomb standards, what-
ever their absolute numbers may
total in that County.” Id., at 733.
Single-member districts  were
thought required to remedy “the
effects of past and present dis-
crimination against Mexican-Amer-
icans,” ibid., and to bring the com-
munity into the full stream of polit-
ical life of the county and State by
encouraging their further registra-
tion, voting, and other political ac-
tivities.

The District Court apparently
paid due heed to Whitcomb v
Chavis, supra, did not hold that
every racial or political group has a
constitutional right to be repre-
sented in the state legislature, but
did, from its own special vantage
point, conclude that the multimem-
ber district, as designed and oper-
ated in Bexar County, invidiously
excluded Mexican-Americans from
effective participation in political
life, specifically in the election of
representatives to the Texas House
of Representatives. On the record
before us, we are not inclined to
overturn these findings, representing
aa they do a blend of history and an
intensely local appraisal of the de-

sign and impact of
[412 us T770]
the Bexar

County multimember district in the
light of past and present reality,
political and otherwise.

Affirmed in part, reversed in part,
and remanded.

and creates other traumatic problems.”
343 F Sugp, at 730.. .

14, Two other residents of the Barrio, a
Negro and an_Anglo-American, hare also
served in the Texds Legislature.
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2,

The Redistricting Board's plan embodied the following districts:

District

[412 US 1711

DPer_c%,nt

gviation
AI\\;Ieurl%ﬁe (Under) Over

Population member ?\626 (Under)
, 2.2
19488 760 23
18.943 4,298 68
711.928 (2,711) (8.6)
75.014 369 5
70,051 1,400 19
O
70813 2,108 29
12,410 22,286 (8.0)
13,130 1,609 (2.0)
14,704 69 1
76,979 1,284 17
10,697 1'852 26
10,701 2056 28
14218 ] |
1294 51,7043 K
15358 7514 i
76'592 76,104 459 0
74,051 94T L3
13,311 6 0
5T (1,334) (1.8)
73.900 1,132 15
76.033 679) (.9)
1327.321 088 13
71,788 13,740 905) (1.2)
72.307 3,143 17
70,606 (2,278) 8.1)
77.008 1,860 25
75,025 2,808 82
076.499 880 5
713071 76,055 410 6
76.071 (1,674) (2.1)
147563 1,420 19
741033 13,177 868) El.Z)
12 .0)
A gy 760) s
78,897 4,262 6.7
77,303 2,718 3.6
71,597 (3,048; 24.1;
73.678 907 13
74700 61 1
'M.I00 485) (.8)
75,278 083 8
78.090 3,445 46
826,698 76,164 509 7
70,319 1,674 22
220050 73,362 (1,298) (1.7)
7025", 1,009 22
74208 ¢ 871) (5)
75.800 1,156 15
70,001 1,958 26
74,499 ¢ 140) (.2)



328 " U. S. SUPREME COURTArEPOKTS 37 L La za
Percent

Average Deviation
o _ Multi- (Under) Qver
District Population member Over (Under)
64 17,606 2,860 8.8
2 Hii SO
67 17,211 2,660 | 3.4)
68 75,120 476 0
69(2) 144,995 12,497 (2,148) (2.9)
60 15,054 409 I
61 73,866 1,289 1.1
62 12,240 2,406 3.2
03 76,191 646 N
04 14,646 (- _99) (.1
5 YA L7 iy
00 12,310 (2,336) 3.1)
67 15,034 339 6
68 14524 101 '
9 14,766 C 20 €2
10 17821 3182 43
1) 87110 L5008
73 74:309 14,442 ( 203% (.3)
o 3 i fl ?}
12 T (784 L)
1 77,104 143 19
78 71,900 8,069 4.1
79 5,164 (2,745) 3.7)
80 75,111 619 3|
81 16,674 460 8
82 76,000 1,029 14
(412 US 172] 1,861 18
83 75,752 1,107 15
84 15,634 989 13
85 71,564 3,081 4.1
86 13,157 1,488 2.0
87 73,045 1,600 2.1
88 75,078 431 b
89 74,205 439 6
90 14317 268 4
91 13,381 14264 1
92 71,908 2,787 3.7
93 12,161 1,884 2.6
94 13,828 1,317 18
9 78,825 820) ( .13
9 12,505 2,1402 (2.9)
97 14,202 443) ( %)
98 72,380 2,2663 (8.0)
99 14,123 622) (.7)
100 16,682 1,037 14
101 76,204 669 1

SEPARATE OPINION

Mr. Justice Brennan, with whom  The Court today upholds state-
Mr. Justice Douglas and Mr. Justice Wide legislative apportionment plans
Marshall join, dissenting in No. 71- for Connecticut and Texas, even
1476, ante p 735, 37 L Ed 2d 298, though these plans admittedly entail

and concurring in part and dissent- substantial inequalities in the popu-
ing in part in No. 72-147. lation of the representative dia-
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tricts, and even though the States
have made virtually no attempt to
justify their failure *“to construct
districts as nearly of equal
population as is practicable.” Rey-
nolds v Sims, 377 US 533, 577, 12 L
Ed 2d 506, 84 S Ct 1362 (1964). In
reaching this conclusion, the Court
sets aside the judgment of the
United States District Court for the
District of Connecticut holding the
Connecticut plan invalid, and the
judgment of the United States Dis-
trict Court for the Western District
[412 US 7731
of Texas reaching a similar result as
to the Texas plan. In the Texas
case, the Court doer* affirm, however,
the District Court's determination
that the use of multimember dis-
tricts in Dallas and Bexar Counties
had the unconstitutional effect of
minimizing the voting strength of
racial groups.l See Whitcomb v
Chavis, 403 US 124, 142-144, 29 L
Ed 2d 363, 91 S Ct 1858 (1971);
Burns v Richardson, 384 US 73, 88,
16 L Ed 2d 376, 86 S Ct 1286
(1966); Fortson v Dorsey, 379 US
433, 439,13 L Ed 2d 401, 85 S Ct 498
(1965). With that latter conclusion
I am in full agreement, as | also
agree with and join Part | of the
Court's opinion in White v Regester,
412 US 755, 37 L Ed 2d 814, 93 S Ct
2332. But the decision to uphold the
state apportionment schemes reflects
a substantial and very unfortunate
retreat from the principles estab-
lished in our earlier cases, and |

In Fortson v Dorse
LEd 2d 401, 86 S Ct 498 Yigss) we held
that a multimember dlstrlct |s nother se
unconstitutional under the E rotec-
tion Clause, even th OU% we had previously
recognized certam in erentl?ﬁ undeswable
features of the device. ucas v oo
rado General Assembly,
n 2L, 12 L Ed 2d 632 4s Ct 1459 1964
We have concluded, however, that the use
of the device is, in fact, unconstitutional,

therefore must state my dissenting
Views.

At issue in Gaffney v Cummings,
412 US 735, 37 L Ed 2d 298, 93 S Ct
2321, is the 1971 reapportionment
plan for election of members of the
House of Representatives of Con-
necticut. The plan was premised
on a 151-member House, with each
member elected from a single-mem-
ber district. Since the population of
the State was 3,032,217, according to
1970 census data, the ideal would fix
the population of each district at

20,081. In fact, the population of
many districts
[412 US 774]

deviated substantially
from the ideal, ranging from a dis-
trict underrepresented by 3.93% to
one overrepresented by 3.90%. The
total spread of deviation—a figure
deemed relevant in each of our ear-
lier decisions—was 7.83%. The
population of 39 assembly districts
deviated from the average by more
than 3%. Another 34 districts de-
viated by more than 2%. The aver-
age deviation was just under 2%.
To demonstrate that the state plan
did not achieve the greatest practi-
cable degree of equality in per-dis-
trict population, appellees submitted
a number of proposed apportion-
ment plans, including one that would
have significantly reduced the ex-
tent of inequality. The total range
of deviation under appellees’ plan
would have been 2.61%, as com-
pared to 7.83% under the state plan.

379 US 433 13where it operates to “ 'minimize or cancel

out the voting stren%th of racial or
P0|Itlca| elements 0 the votm%;J po?ua
lon/"_Bums v Richardson, 3
16 L, Ed 2d 376, 86 S Ct 1286 (1966)
guotmg from Fortson v_Dorsey, supra af
24 401. Today's decision Is
the flrst |n WhICh we have” sustained an
0

attack on the use of multimember districts.
Cf. Whitcomb v Chavis, 403 US 124, 144,
29 L Ed 2d 363, 91 S Ct 1858 (1971).
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The District Court held the state
plan invalid on the ground that
“the deviations from equality of
populations of the . . . House
districts are not justified by any
sufficient 3tate interest.”8 341 F
Supp 139, 148 (Conn 1972). In-
stead of adopting one of appellees’
plans, the court appointed a Special
Master to chart a new plan, and his
effort produced a scheme with a
total range of deviation of only
116% - In overturning the District
Court's decision, the Court does not
conclude, as it did earlier this Term
in Mahan v Howell, 410 US 315, 35
L Ed 2d 320, 93 S Ct 979 (1973),
that the District Court failed tc dis-
cern the State’s sufficient justifica-
tion for the deviations. Indeed, in
view of appellant’3 halfhearted at-
temps to justify

[412 US 775]

the deviations at
issue here, such a conclusion could
hardly be supported. Whereas the
Commonwealth of Virginia made a
substantial effort to draw district
lines in conformity with the bound-
aries of political subdivisions—an
effort that was found sufficient in
Mahan v Howell to validate a plan
with total deviation of 16.4%—the
evidence in the case before us re-
quires the conclusion that Connecti-
cut’s apportionment plan was drawn
in complete disregard of political
subdivision lines.  The District
Court pointed out that “[t]he
boundary lines of 47 towns are cut
under the Plan so that one or more
portions of each of these 47 towns
are added to another town or a por-
tion of another town to form an as-
sembly district.” 341 F Supp, at

2. With regard to the senatorial dis-
trict3, the 1971 plan produced a total vari-
ence of 1.81%. Although appellees did not
specifically challenge the apﬁ)ortlonment of
senatorial” districts, Istrict  Court
properly .concluded that |t finding ot un-
constitutional deviation In one house re-

fun. 10 of LicU
142.  Moreover, the boundary lines
of 29 of these 47 towns were cut
more than once, and the plan
created “78 segments of towns in
the formation of 161 assembly dis-
tricts.” Ibid.

Although appellant failed to offer
cogent reasons in explanation of the
substantial variations in district
population, the Court nevertheless
upholds the 3tate plan. The Court
reasons that even in the absence of
any explanation for the failure to
achieve equality, the showing of a
total deviation of almost 8% does
not make out a prima facie case of
invidious discrimination under the
Fourteenth Amendment.  Devia-
tions no greater than 8% are, in
other words, to be deemed de mini-
mis, and the State need not offer any
justification at all for the failure to
approximate more closely the ideal
of Reynolds v Sims, supra.

The Texas reapportionment case,
White v Regester, 412 US 755, 37 L
Ed 2d 314, 93 S Ct 2332, presents a
similar situation, except that the
range of deviation in district popula-
tion is greater and the State's justi-
fications are, if anything, more mea-
ger. An ideal district in Texas,
which chooses the 160 members of
the State House of Representatives
from 79 singlemember and 11 multi-
member districts, ie 74,645. As

[412 US 7761

de-
fined in the State’s 1970 plan, a sub-
stantial number of districts depart-
ed significantly from the ideal. The
total range of deviation was at least
9.9%, and arguably almost 309,
depending on the mode of calcula-

quired invalidation of tho entire apHoortlon-
ment plan. Maryland Commlttee or Fair
Representatlon V Tawea,

2L Ed 2d 595, 84 S
Lucas v Colorado Ge
ra, at 7ss, 12 L
ichardaon, ‘'supra, a

—o

Mo
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cion* The District Court pointed
out that

"[i]n all of the evidence presented
in this case, the State has not at-
tempted to explain in terms of
rational State policy its failure
to create districts equal in popu-
lation as nearly as practicable, nor
has the State sought to justify
a single deviation from precise
mathematical  equality. The
lengi.liy depositions of the mem-
bers of the legislative redistrict-
ing board and of the atafF mem-
bers who did the actual drawing
of the legislative district lines are
devoid of any meaningful indica-
tions of the standards used.” 343
F Supp 704, 714 (WD Tex 1972).

As the District Court's opinion
makes clear, the variations surely
cannot be defended aa a necessary
byproduct of a state effort to avoid
fragmentation of political subdivi-
sions.  Nevertheless, the Court
today sets aside the District Court's
decision, reasoning, as in the Con-
necticut case, that a showing of as
much as 9.9% total deviation still
does not establish a prima facie case
under the Equal Protection Clause of
the Fourteenth Amendment. Since

3, The District Coart pointed out that
"the State'™ method of computing: devia-
tion* in the multji-member districts may
distort the actual percentage deviations
in thoae eleven district*, . ~ . Slnge we
have concluded that the 9.9% total devia-
tion ia not the result of a good faith at-
tempt to achieve population equality aa
neariy as practicable, it is unnecessary for
us to” resolve this complex computational
conflict" 848 F Supp. 704, 713 n 6.
similar conflict existed in Uahan v Howell,
410 US 315, 35.L Ed 2d 320, 93 S Ct 979
(1978), as | pointed out in_my d|ssent|n8
opinion, id., at 333, 85 L Ed 2d 335, an
there too the Court declined to indicate
anX awareness of the dlsE)ute. ,

. There Is a statement, to be sure, in
Swann v Adams, 885 US 440, 444 17
[ Fd 2d 601, 87 S Ct 669 (1907) that
"[die minimis deviations are unavoidable,”

the Court expresses no misgivings
about our recent decision in Abate v
Mundt, 403 US 182, 29 L Ed 2d 399,
91 S Ct 1904 (1971), where we held
that a total deviation of 11.9% must

be
[412 US 777]

justified by the State, one can rea-
sonably surmise that a line ha3 been
drawn at 10%—deviations in excess
of that amount are apparently ac-
ceptable only on a showing of justi-
fication by the State; deviations less
than that amount require no justifi-
cation whatsoever.

n

The proposition that certain devi-
ations from equality of district pop-
ulation are so small as to lack con-
stitutional significance, while re-
peatedly urged on this Court by
States that failed to achieve precise
equality, has never before com-
manded a majority of the Court.4
Indeed, in Kirkpatrick v Preisler,
394 US 526, 530, 22 L Ed 2d 519, 89
S Ct 1225 (1969), we expressly re-
jected the argument

“that there is a fixed numerical or
percentage population variance
small enough to be considered de

but that statement must be viewed in con-
text. By way of clarification, the Court
immediately ‘added that “the Reynolds
opinion |imited the allowable deviations to
those minor variations which ‘are based on
Ie?mmat_e considerations Incident to the

effectuation of a rational state&)ollcx.’ 877
US 633, 679 [12 L Ed 2d 506, 82 S Ct
1362]." * Ibid. Similarly, the Court noted,

from Roman Vv Sincoclt, 377 US

uotin .37

896, /10, 12 L Ed 2d 620, 84 S Ct 1449
(1964), that "the Constitution permits
'such ‘minor deviations only as may occur
n reco%mzmg certain factors that are free
from any taint of arbitrariness or discrim-
ination."”™ 385 US, at 444, 17 L Ed, 2d
601, Swann v Adams does not, in my view,
suggest a,nx support for the proposition
that deviations as great as 10% are
tolerable in the absence of any justifica-
tion or explanation by the State.
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minimis and to satisfy without
question the ‘'as nearly as prac-
ticable’ standard. The whole
thrust of the ‘as nearly as practi-
cable’ approach is inconsistent
with adoption of fixed numerical
standards which excuse popula-
tion variances without regard to
the circumstances of each parti-
cular case.”

The Court reasons, however, that
Kirkpatrick v Preisler,
[412 US 778]

supra, a case
that concerned the division of Mis-
souri ir.io congressional districts,
has no application to the apportion-
ment of seats in a state legislature.
In my dissenting opinion in Mahan
v Howell, supra, | pointed out that
the language, reasoning, and back-
ground of the Kirkpatrick decision
all command the conclusion that our
holding there is applicable to state
legislative apportionment no less
than to congressional districting.
In fact, this Court specifically recog-
nized as much in the context of a
challenge to an Arizona apportion-
ment scheme in Ely v Klahr, 403
US 108, 29 L Ed 2d 352, 91 S Ct
1803 (1971). Describing the opin-
ion of the District Court whose
judgment was under review, we
noted that the court below had
“properly concluded that this plan
was invalid inder Kirkpatrick v
Preisler, 394 US 526,22 L Ed 2d 519,
89 S Ct 1225 (1969), and Wells v
Rockefeller, 394 US 542, 22 L Ed 2d

5. By contrast, In Mahan v Howell, su-
ﬁra the Court expressly reafflrmed the
mEg of Reynolds v_Sims, 377 US 583
d 2d 506, 84 S Ct 1362 (1964) that
deV|at|ons from _the ~equal-pop u1at|0n
pmuple are constltutlonally ]permlssme
0 long aa the divergei”.cea from a itriet
population standard are bated on legiti—
mate confederations incident to the effec—
tuation of a rational state policy." |d.
at 610, 12 L Ed 2d 606 84 S Ct 1367
guoted in Mahan v Howell, supra, at 325,
6 L Ed 2d 320 (emphasis added). |n my
view, the Court’ incorrectly concluded in

S. SUPREME COURT WPORTS

37 L Ed 2d

535, 89 S Ct 1234 (1969), since the
legislature had operated on the no-
tion that a 16% deviation was de
minimis and consequently made no
effort to achieve greater equality.”
408 US, at 111, 29 L Ed 2d 352. Yet
it is precisely such a notion that the
Court today approves.1

Moreover, even if Kirkpatrick
should be deemed inapplicable to the
apportionment of state legislative
districts, the reasoning that gave
rise to our rejection of a

[412 US 779]

de minimis
approach is fully applicable to the
case before us. We pointed out
there that the *““aa nearly as practi-
cable” standard—the standard that
controls legislative apportionment
as well as congressional districting,
Reynolds v Sims, supra, at 577,12 L
Ed 2d 506—demands that “the State
make a good-faith effort to achieve
precise  mathematical equality.
. Equal representation for equal
numbers of people is a principle
designed to prevent debasement
of voting power and diminution
of access to elected representa-
tives. Toleration of even small de-
viations detracts from these pur-
poses.” 394 US, at 530-531, 22 L
Ed 2d 519. Kirkpatrick recognized
that “to consider a certain range of
variances de minimis would encour-
rge legislators to strive for that
range rather than for equality as
nearly as practicable.” 394 US, at

531, 22 L Ed 2d 519.

Mahan v Howell that Virginia had justified
the population variations at issue there.
Nevertheless, the Court did follow the
line. of analysis p rescrlbed in our earljer
deusmns—requmn‘g the State to justify
every eV|at|on om precise equallty
e " approach Mahan s, therefore
dlrectly at odds Wlth the approa ch adopted

tod aY See also, . g., Abate YMundt,
82,186, 29 L Ed 2d 399, 91 S Ct 1904
&1971 Kllzgsrlln vHill, 386 US 120, 122,
d 771, 87 S Ct 820 11967)'
Adams, 385 US, at 443-446, 11

Ed 2d 501,
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Although not purporting to quar-
rel with the principle that precise
mathematical equality is the consti-
tutionally mandated goal of reap-
portionment, the Court today estab-
lishes a wide margin of tolerable
error, and thereby undermines the
effort to effectuate the principle.
For it is clear that the state legisla-
tures and the state and federal
courts have viewed Kirkpatrick as
controlling on the issue of legislative
apportionment, and the outgrowth
of that assumption has been a truly
extraordinary record of compliance
with the constitutional mandate.
Appellees in No. 71-1476 make the
point forcefully by comparing the
extent of inequality in the popula-
tion of legislative districts prior to
1969, the year of our decision in
Kirkpatrick, with the extent of in-
equality in subsequent years.*
Prior to 1969, the range of variances
in population of state senatorial dis-
tricts exceeded 15% in 44 of the 50
States. Three States had

[412 US 780]

reduced
the total variance to between 10%
and 15%; two had cut the variance
to between 5% and 10%; only one
had reduced the variance below 5%.
The record of apportionment of
state House districts was even less
encouraging. Variances in excess
of 15% characterized all but two of
the States, and only one of these had

6. Appellees’ figures are compiled from
a table entitled Appartionment of Legis-
latures in 17 Council of State Govérn-
ments, the Book of the States: 1968-1969,

66-67 (1968), and from Council of State

overnments, Reapportionment in  the
Seventies (1973).

brought the total variance under
10%. The improvement in the post-
1969 years could not have been more
dramatic. The table provided by ap-
pellees, set out in full in the mar-
gin,7 reveals that in almost one-half
of the States the total variance in
population of senatorial districts
was within 5% to zero. Of the 45
States as to which information was
available, 32 had reduced the total
variance below 10% and only eight
had failed to bring the total vari-
ance below 15%. With regard to
House districts the improvement is
similar. On the basis of informa-
tion concerning 42 States, it appears
that 20 had achieved a total vari-
ance of less than 6%, and only 14
retained districts with a total vari-
ance of more than 15% from the
constitutional ideal.

To appreciate the significance of
this encouraging development, it is
important to understand that the
demand for precise mathematical

equality rests neither on
[412 US 781]
a scholastic

obsession with abstract numbers nor
a rigid insensitivity to the political
realities of the reapportionment
process. Our paramount concern
has remained an individual and per-
sonal right—the right to an equal
vote. “While the result of a court
decision in a state legislative appor-

1. Deviations After 1970

Range Number  Percentage
of” of of
Deviations States State i
Senate: -

Under 1% 3 .
{55 ) 16.7%
5-10% 8 17.8%
10-15% 5 11.1%
Over 15% 8 17.8%
Under 1% House: 9.5%
nder 4 5%
5 A B
- 170
10-150% i 960
Over 15% 10 23.8%
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tionment controversy may be to re-
quire the restructuring of the geo-
graphical distribution of seats in a
state legislature, the judicial focus
must be concentrated upon ascer-
taining whether there has been any
discrimination against certain of the
State's citizens which constitutes an
impermissible impairment of their
constitutionally protected right to
vote."" Reynolds v Sims, supra, at
561, 12 L Ed 2d 506. We have
demanded equality in district popu-
lation precisely to insure that the
weight of a person’s vote will not
depend on the district in which he
lives. The conclusion that a State
may, without any articulated justi-
fication, deliberately weight some
persons’ votes more heavily than
others, seems to me fundamentally
at odds with the purpose and ra-
tionale of our reapportionment deci-
sions. Regrettably, today’s decisions
are likely to jeopardize the very sub-
stantial gains that have been made
during the last four years.

Moreover, if any approach as-
cribes too much importance to ab-
stract numbers and to little to the
realities of malapportionment, it is
not Kirkpatrick's demand for pre-
cise equality in district population,
but rather the Court’s own de mini-
mis approach. By establishing an
arbitrary cutoff point expressed in
terms of total percentage variance
from the constitutional ideal, the
Court fails to recognize that per-
centage figures tend to hide the total
number of persons affected by un-
equal weighting of votes. In the

#

CULUNJIUIJ VvUOIDbI A

Texas case, for example, the District
Court pointed out that

"the total deviation for Dallas
and Bexar Counties, respectively,
amount to about 16,000 people
and 5500 people, for a total of
around 21,500 people.

[412 US 782]

The per-
centage deviation figures are only
a shorthand method of expressing
the ‘loss,” dilution, or dispropor-
tionate weighting of votes. Just
as the Court in Reynolds con-
cluded that legislators represent
people, not trees or cows, so we
would emphasize that legislators
represent people, not percentages
of people.” 343 F Supp, at 713 n
5.

Finally, it is no answer to suggest
that precise mathematical equality
IS an unsatisfactory goal in view of
the inevitable inaccuracies of the
census data on which the plans are
based. That argument, which we
implicitly rejected in Kirkpatrick v
Preisler, supra,1 mixes two distinct
questions. In the first place, a state
apportionment plan must be
grounded on the most accurate
available data, and the unreliability
of the data may itself necessitate
the invalidation of the plan. But
once the data are established, the
State’s constitutional obligation is to
achieve the highest practicable de-
gree of equality with reference to
the information at hand. In my
view, the District Courts properly
concluded that neither Texas nor
Connecticut had satisfied this obli-
gation. | would therefore affirm
both judgments.

Rockefeller, 804 US 642, 664, 22 L Ed 2d

I.JEd 2d 619, 89 S Ct 1226 536, 89 S Ct 1234 (1969) (White, J., dli-
5 C

8. See KirkE)atrick v Preisler, 394 US
626, 638-640, 2 _
(1969) (Fortas, oncurring); Wells v senting).
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Argued February 26, 1973. Decided June 18, 1973.
SUMMARY

The Texas legislature adopted a reapportionment plan for Texas’ con-
gressional districts. Under the plan, the population of the smallest dis-
trict (468,581) was approximately 4.1 percent smaller than that of the
largest district (477,856), and the average deviation among districts
was .745 percent, or 3,421 persons. The plaintiffs challenged the plan
in the United States District Court for the Northern District of Texas,
and the plaintiffs proposed alternative reapportionment plans known as
Plan B and Plan C. Plan B generally followed the redistricting pattern
of the legislature’ plan, adjusted district lines where necessary to achieve
smaller population variances among districts, and involved smaller pop-
ulation variances thnn either the legislature’s plan or Plan C. Plan C
substantially disregarded the configuration of districts in the legislature’s
plan, was based on consideration of no factors other than population, and
provided for more compact and contiguous redistricting than either the
legislature’s plan or Plan B. A three-judge District Court was convened,
held that the legislature’s plan was unconstitutional, and ordered the
implementation of Plan C

On appeal, the United States Supreme Court affirmed in part, reversed
in part, and remanded the case. In an opinion by W hite, J., it was held, in
Part |, expressing the unanimous view of the court, that the legislature’s
reapportionment plan was properly held unconstitutional, on the basis of
Article 1, 82, of the Constitution, which permits only those population
variances among congressional districts which are unavoidable despite a
good-faith effort to achieve absolute equality, or for which justification
is shown;and it was held, in Part 11, expressing the view of eight members
of the court, that since Plan B achieved the goal of population equality
to a greater extent than did Plan C, and since Plan B more clearly
approximated the legislature’s reapportionment plan than did Plan C
which had a very different political impact, the District Court erred in
choosing Plan C rather than Plan B.

Briefs of Counsel, p 1098, infra.
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"grand and petit juries selected at ran-
dom from a fair cross section of the
community.? 28 U.S.C. § 1861.

Since petitioner wa3 denied an oppor-
tunity to inspect the jury lists, we vacate
the judgment of the Court of Appeals
and remand the case to that court with
instructions to remand to the District
Court so that petitioner may attempt to
support his challenge to the jury-selec-
tion procedures. We express no views
on the merits of that challenge.

It is so ordered.

420 U.S. 1, 43 Xt.Ud.2a 700
Daniel CHAPMAN and Jacque
Stockman, Appellants,

V.

Ben MEIER, etc.

No. 73-1406.

Argued Nov. 13, 1974.
Decided Jan. 27, 1975.

A declaratory judgment action was
instituted for reapportionment of the
North Dakota Legislative Assembly. A
three-judge District Court, 372 F.Supp.
371, adopted a permanent reapportion-
ment plan. The Supremt Court noted
probable jurisdiction on appeal and, by
Mr. Justice Blackmun, held that, absent
persuasive justifications, a court-ordered
reapportionment plan of a state legisla-
ture must avoid the use of multimember
districts and must ordinarily achieve the
goal of population equality with little
more than de minimis variation; if im-
portant and significant state considera-
tions rationally mandate a departure
from such standards, it is the reappor-
tioning court’s responsibility to articu-
late precisely why a plan of single-mem-
ber districts with minimal population
variance cannot be adopted.

Judgment reversed and case re-

manded.

1. Courts <3=385(1)

The United States Supreme Court
had jurisdiction, under statute providing
for appeal of injunction granted by
three-judge district court, only if three-
judge court was required by statute pro-
hibiting granting of injunctive relief
against enforcement or execution of
state statute except by three-judge dis-
trict court. 28 U.S.C.A. 88 1253, 2281.

2. Courts <3=101.5(4)

Where, although reapportionment
under attack was court-ordered, its en-
forcement was doubly based on State's
Constitution and statutes, and where f-
fectuation directly depended on a.ate
election law machinery and plan itself
was court-imposed replacement of state
constitutional provisions and state reap-
portionment statutes, that were primary
objects of attack, three-judge court was
properly employed and required. 28 U.
S.C.A. §8 1253, 2281.

3. Constitutional Law <3=225(1)

To establish denial of equal protec-
tion by muitimember constituency ap-
portionment scheme, the scheme, must,
designedly or otherwise, under circum-
stances of particular case operate to
minimize or cancel out voting strength
of racial or political elements of voting

population; beyond evidence 0ol -imple
disproportionality be' - vC;- ,Joien-
tial and legislative r e racial
or political group, tx tv oe evi-

dence that group has b™-eu den.ed access
to political process equal to access of
other groups. Const. N.D. 85 25-30, 32-
35; NDCC 54-03-01; Laws N.D.1931,
c. 7; Laws N.D.1963, c. 345; Laws N.D.
1965, c. 338; Laws N:D.1973, c. 411;
42 U.S.C.A. 8§ 1983, 1988; U.S.C.A.
Const. Amend. 14

4. States <8=27(7)

Absent particularly pressing fea-
tures calling for multimember legislative
districts, United States District Court
should refrain from imposing them upon
a state. Const. N.D. 8§ 25-30, 32-35;
NDCC 64-03-01; Laws N.D.1931, c. 7;
Laws N.D.1963, c. 345; Laws N.D.
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c. 411; 42 U.S.C.A. 8§ 1983, 1988§;
U.S.C.A.Const. Amend. 14.

12. States ©=>27(10)

Court-ordered plan of legislative re-
apportionment must be held to higher
standards than a state’s own plan, and
with a court plan, any deviation from
approximate population equality must be
supported by enunciation of historically
significant state policy or unique fea-
tures. Const. N.D. 8§ 25-30, 32-35;
NDCC 54-03-01; Laws N.D.1931, c. 7;
Laws N.D.1963, c. 345; Laws N.D.1965,
c. 338; Laws N.D.1973, c. 411; 42 U.S.
C.A. 88 1983, 1988; U.S.C.A.Const.
Amend. 14.

13. States C=27(5, 7)

Absent persuasive justifications,
court-ordered reapportionment plan of
state legislature must avoid use of multi-
member districts and must ordinarily
achieve goal of population jquality with
little more than de minimis variation;
if important and significant state con-
siderations rationally mandate departure
from such standards, it is reapportioning
court’s responsibility to articulate pre-
cisely why plan of single-member dis-
tricts with minimal population variance
cannot be adopted. Const. N.D. 8§ 25-
30, 32-35; NDCC 54-03-01; Laws
N.D.1931, c. 7; Laws N.D.1963, c. 345;
Laws N.D.1965, c. 338; Laws N.D.1973,
c. 411; 42 U.S.C.A. 88 1983, 1988;
U.S.C.A.Const. Amend. 14.

14. States C=27(10)

Reapportionment is primarily duty
and responsibility of state through its
legi. .ature or other body, rather than of
federal court. Const. N.D. 8§ 25-30,
32-35; NDCC 54-03-01; Laws N.D.
1931, c. 7, Laws N.D.1963, c. 345; Laws
N.D.1965, c. 338; Laws N.D.1973, c.
411; 42 U.S.C.A. 8§ 1983, 1988; U.S.
C.A.Const. Amend. 14.

Syllabus *

This case invol js the issue of the
constitutionality of a federal-court-or-

*The syllabus constitute)* no part of the
opinion of the Court but hns been prepared
by the Reporter of Decisions for the eonvc-

dered reapportionment of the North Da-
kota Legislative Assembly. Following
protracted state and federal litigation
challenging various apportionment plans,
statutes, and state constitutional provi-
sions, including a federal action in
which a three-judge District Court in
1965 approved a reapportionment plan
that included five multimember senatori-
al districts, appellants brought the
present federal action against appellee,
the Secretary of State, alleging that
substantial population shifts had oc-
curred and that the 1965 plan no longer
met equal protection requirements, and
requesting the court to order apportion-
ment based on the 1970 census figures,
to provide for single-member districts,
to declare the 1965 plan invalid, and to
restrain appellee from administering the
election laws under that plan. A three-
judge District Court, holding that such
plan failed to meet constitutional stand-
ards, approved another plan that called
for five multimember senatorial districts
and that contained a 20% population
variance between the largest and small-
est senatorial districts. Held:

1. This Court has jurisdiction of
the appeal under 28 U.S.C. § 1253. Al-
though the challenged reapportionment
plan was courtjordered, its enforcement
is based on the State’s Constitution and
statutes, its effectuation directly de-
pends on the state election law machin-
ery, and the plan itself is a court-im-
posed replacement of state constitutional
provisions and reapportionment statutes.
P. 759.

2. Absent persuasive justification
a federal district court in ordering state
legislative reapportionment should re-
frain from imposing multimember dis-
tricts upon a State. Here the District
Court has failed to articulate a signifi-
cant state interest supporting its depar-
ture from the general preference for
single-member districts in court-ordered
reapportionment plans that this Court
recognized in Connor v. Johnson, 402 U.

niencc of the reader. See United States v.
roit Timber & Lumber Co., 200 U.S. 321,

337790 S Crsea 28T B LEG 400
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S. 690, 91 S.Ct. 1760, 29 L.Ed.2d 268,
and unless the District Court can articu-
late such a "singular combination of
unique factors” as was found to exist in
Mahan v. Howell, 410 U.S. 315, 333, 93
S.Ct. 979, 989, 35 L.Ed.2d 320, or unless
the 1975 Legislative Assembly appropri-
ately acts, the court should proceed expe-
ditiously to reinstate single-member sen-
atorial districts. Pp. 759-763.

3.
magnitude in a court-ordered reappor-
tionment plan as the 20% variance in-
volved here is constitutionally imper-
missible absent significant state policies
or other acceptable considerations re-
quiring its adoption. The burden is on
the District Court to elucidate the rea-
sons necessitating any departure from
approximate population equality and to
articulate clearly the relationship be-
tween the variance and the state policy
furthered. Here the District Court's al-
lowance of the 20% variance is not jus-
tified, as the court claimed, by the ab-
sence of “electorally victimized minori-
ties," by the sparseness of North Dako-
ta’s population, by the division of the
State caused by the Missouri River, or
by the asserted state policy of observing
geographical boundaries and existing po-
litical subdivisions, especially when it
appears that other, less statistically of-
fensive, reapportionment plans already
devised are feasible. Pp. 763-766.

372 F.Supp. 371, reversed and re-
manded.

John D. Kelly, Fargo, N. D., for appel-
lants.

Paul M. Sand, Bimarck, N. D., for ap-
pellee.

| Mr. Justice BLACKMUN delivered the
opinion of the Court.

This case presents the issue of the
constitutionality of a federal-court-order-
ed reapportionment of the North Dakota
Legislature, called in that State the Leg-
islative Assembly. That State like many
others, has struggled to satisfy constitu-

9% SUPREME COURT REPORTER
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tional requirements for legislative ap-
portionment delineated in Baker v. Carr,
369 U.S. 186, 82 S.Ct. 691, 7 L.Ed.2d 663

(1962); Reynolds v. Sims, 377 U.S. 533,
84 S.Ct. 1362, 12 L.Ed.2d 506 (1964);
WMCA, Inc. v. Lomenzo, 377 U.S. 633,

84 S.Ct. 1418, 12 L.Ed.2d 568 (1964);
Maryland Committee v. Tawes, 377 U.S.
656, 84 S.Ct. 1429, 12 L.Ed.2d 595
(1964) ; Davis v. Mann, 377 U.S. 678, 84

A population deviation of SULSth. 1441, 12 L.Ed.2d 609 (1964); Ro-

man v. Sincock, 377 U.S. 695, 84 S.Ct.
1449, 12 L.Ed.2d 620 (1964); Lucas v.
Colorado General Assembly, 377 U.S.
713, 84 S.Ct. 1459, 12 L.Ed.2d 632
(1964), and other cases. This litiga-
tion is the culmination of that struggle,
totally ineffectual on the legislative side,
during the past decade.

The State'3 Constitution and Its Statutes

North Dakota’s original Constitution,
adopted at the State's admission Into the
Union in 1889, is still in effect. It has
been amended, of course, from time to
time. Since 1918, § 25 thereof has
read: "The legislative power of this
state shall be vested in a legislature con-
sisting of a senate and a house of repre-
sentat'ves.” N.D.Const. Art. Il. That
legislative power for 70 years has
been subject to the initiative and
the referendum. Ibid. The Consti-
tution has further provided that the
State's senate “shall be composed of for-
ty-nine members”, § 26, elected for a
four-year term, 8§ 27, with one-half
thereof elected every two years, § 30,
and that no one shall be a senator unless
he is a qualified elector of the senatorial
district, has attained the age of 25

years, and has been a|resident of theji

State for the two years next preceding
the election, § 28. Since 1960, § 29 has
read:

"Each existing senatorial district as
provided by law at the effective date
of this amendment shall permanently
constitute a senatorial district. Each
senatorial district shall be represented
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itive ap- by one senator and no more.” 1 Laws
"v. Carr, 1959, c. 438; Laws 1961, c. 405. Code § 54-03-01 (1960), was in effect
2d.2d 663 for over 30 years despite the mandate of
U.S. 533, The document also states that the g 35 of the Constitution that apportion-
(1964); house of representatives “shall be com-  ent pe effected after each federal
U.S. 633, posed of not less than sixty, nor more .oneus.
(1964):; than one hundred forty members”, § 32,
377 US. elected for a two-year term, § 33, and I
i2d 595 that no one shall be a representative un-
5 678, 84 less he is a qualified elector of the dis- Prior Litigation

54); Ro- trict, has attained the age of 21 years,

and has been a resident of the State for A. Things began to stir in North

84 S.Ct. : . :
Lucas V. the two years next preceding the elec- D_akot_a even prior to th's_ Court’s deci-
577 U.S. tion, 8 34. Section 35 provides for at ston - 1n Ba_ker_v. Carr in 1962. The
l2d 632 least one representative for each senatori- St_ate’s Leglslatlv_e Assembly of 1961 had
3 litiga- al district and for as many representa- failed to apportion the house following
struggle, tives as there are counties in the dis- the_1960 census. _Af_ter Bakeryhad been
tive side trict; states that the Legislative Assem- decided at the District Court level, 179
’ bly, after each federal decennial census, F.Supp. 824 (MD Tenn.1959), and be-

shall apportion “the balance of the mem- tWeen the argument and reargument of

bers of the House of Representatives”, the case here, _the_ Supreme _C_ourt of

and, if the Legislative Assembly fails North Dakota d'sm_'SSEd an 0r|g|_n§I ac-

Statutes in its apportionment duty, places the tlor_l for a _prerogatlvg Wr_lt to enjoin its
task of apportioning the house in a des- (?h'Ef Justice from 'SSU'_ng the appor-

ititution, ignated group of officials of the State.2 tionment proclamatlon_whlch would have
into the announced the conclusions of the statu-
It b's Is | There have been complementary statu- torily designated "apportionment group”
time to tory provisions. An apportionment ef- that were then anticipated. The peti-
eof has 1 Prior to the 1960 amendment. § 29 rend: Coustitution, according to tlic population of

the several senatori 1 districts. If nny Leg-

of this "The legislative assembly shall fix the
islative Assembly whose duty it is to mnkc

ure con- number of senators, and divide the stnte into
)f repre- as many senatorial districts ns there nrc nn apportionment shall fail to make the
. That senators, which districts, ns nearly ns may same as herein provided it shall be the duty
ars  has be, shal_l he gqual to e_ach other in the num- of the chief justice of the supreme court, at-
) ber of inhabitants entitled to representation, torney general, secretnry of state, nnd the
live and Ench district shall bn entitled to one senator majority nnd minority leaders of the House
Consti- nnd no more, nud shall be composed of com- of Representatives within ninety days after
l.hat the pact and contiguous territory; and no por- the adjournment of the legislature to mnkc
1 of for- tion of any county shall be attached to nny such nppqrtmumcut nnc! when so mode_ u
other county, or part thereof, co us to form proclamation shall be issued by the chief
d for n u district. The districts as thus ascertained justice announcing such apportionment which
one-half and determined shall continue until changed shall have the same force and effect as
|s, § 30, by In\v.” though made by the Legislative Assembly."
r unless Prior to_ the_ 3900 amendment, 8'35 called for
anntorial 2. Section 35 rends in full as follows: the Legislative Assem_bly (seemingly nt least
"Each senatorial district shall be repre- every 10 years) "to fix by law" the number
of 25 sented in the House of Representatives by of senators nnd the number of representa-
of the Ji at least one representative except tlint nny tives "within the limits prescribed by this
receding senatorial district comprised of more than constitution” nnd to "proceed to reapportion
i 29 has one county shall be represented in the the_ stnte into senatc_arla_l districts, ns pre-
House of Representatives by nt least as scribed by this constitution, and to fix the
many representatives ns there are counties number of members of the house of repre-
. in such senatorial district. In addition the sentatives to he elected from the several
strict as Legislative Assembly shall, at the first rcgu- senatorial districts", with the proviso that at
ive date Inr session ufter each federal decennial cen- uuy regular session "the legislative assembly
lanently sus, proceed to apportion the hulance of the may , . . redistrict the stato into sena-
Each members of the House of Representatives to torial districts, and apportion the senators
be elected from the several senatorial dis- nud representatives respectively.”
resented tricts, within the limits prescribed by this
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tion asserted that the group's plan would
apportion the house in an unconstitu-
tional manner and not according to pop-
ulation. The Supreme Court ruled that
the function of the group was legisla-
tive; that it had not yet completed its
work; that it was performing a func-
tion the Legislative Assembly should
have performed; and that, until the
proclamation was issued, the group's ac-
tion was not subject to challenge in the
courts. State ex rel. Aamoth v. Sathre,
110 N.W.2d 228 (ND 1961).

B. Citizens of North Dakota then
sought declaratory and injunctive relief
in federal court under the Civil Rights
Acts, 42 U.S.C. 88 1983 and 1988. By
this time the State’s Chief Justice had
issued the proclamation. A three-judge
District Court held that the presence of
the proclamation eliminated the aspect
of prematurity that had characterized
the earlier challenge in the state court.

But the “basic issues,” the court con-
cluded with one dissent, had not been
presented to the Supreme Court of

North Dakota. “We believe that court
should have the opportunity of passing
on all questions herein”. The court, ac-
cordingly, abstained from passing upon
those issues; it stayed further proceed-
ings before it, but did not dismiss the
action. Lein v. Sathre, 201 F.Supp. 535,
542 (ND 1962).

C. The plaintiffs in the federal case
promptly took to the Supreme Court of
North Dakota their attack upon the plan
adopted by the apportionment group.
That|court assumed jurisdiction. State
ex rel. Lein v. Sathre, 113 N.W,2d 679,
681 (ND 1962). It noted that no ques-
tion arising under the United States
Constitution was presented, id,, at 681—
682, and that it was not concerned with
the validity of the allotment of one rep-
resentative to each senatorial district, as
prescribed by the first sentence of 8§ 35
of the Constitution, id., at 683. The
court recognized that there was inherent
in a constitutional direction to apportion
according to population “a limited dis-
cretion to make the apportionment that
will approach, as nearly as is reasonably

95 SUPREME COURT REPORTER

possible, a mathematical equality.” Id.,
at 685. It then went on to hold that the
apportionment made by the group “vio-
lates the constitutional mandate of ap-
portionment according to the population
of the several dLu-icts and is void”, id.,
at 687, and that the apportionment ef-
fected by the 1931 statute continued to
be the law until superseded by an appor-
tionment valid under § 35 or under a
further amendment of the Constitution.
Id., at 687-688.

D. The same plaintiffs then turned
again to the federal court. The three-
judge court, with one judge dissenting,
denied the request for injunctive relief
on the ground that the only challenge
before it was to the apportionment
group’s plan and that the 1931 appor-
tionment was not challenged. Lein v.
Sathre, 205 F.Supp. 536 (ND 1962). It
noted that the Legislative Assembly
would meet the following January, that
it had “the mandatory duty” to appor-
tion the house, and that the court would
not presume that it would not perform
that duty. Jurisdiction was retained,
with the observation that if the Legist’-
tive Assembly failed to act, the plain-
tiffs, upon appropriate amendment of
their complaint, might further petition
the court for relief. Id., at 540.

E. The 1963 Legislative Assembly
did reappovtion. Laws 1963, c. 345.

I F. Reynolds v. Sims, 377 U.S. 633,
84 S.Ct. 1362, 12 L.Ed.2d 506, and its
companion cases were decided in June
1964. A new suit then was instituted in
federal court to invalidate North Dako-
ta's entire apportionment system on fed-
eral constitutional grounds. Sections 26,
29, and 35 of the Constitution and the
1963 statute were challenged. The
three-judge court held that these consti-
tutional and statutory provisions were
violative of the Equal Protection Clause.
Paulson v. Meier, 232 F.Supp. 183 (N
D 1964). It went on to hold that the
1931 apportionment, being “the last val-
id apportionment,” as described by the
North Dakota Supreme Court, and by
which the 1963 legislators had been

420 US. 6
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elected, was also invalid. Thus, “there
is no constitutionally valid legislative
apportionment law in existence in the
State of North Dakota at this time.”
Id, at 187. The court encountered diffi-
culty as to an appropriate remedy. It
concluded, one judge dissenting, that ad-
equate time was not available within
which to formulate a proper plan for the
then forthcoming 1964 elections, id, at
188; that the 1965 Legislative Assembly
would have a dc facto status; and that
that Assembly should promptly devise a
constitutional system. Injunctive relief
was denied. Id, at 190.

G. The 1965 Legislative Assembly

produced a reapportionment act al-
though it was not approved or disap-
proved by the Governor. Laws 1965, c.
338.

1. The North Dakota Secretary
State, defendant in the federal court,
then moved to dismiss the federal action
on the ground that the 1965 act met con-
stitutional requirements. The three-
judge court, however, ruled otherwise.
Paulson v. Meier, 246 F.Supp. 36, 43
(ND 1965). It turned to the question of
remedy and concluded that the Legisla-
tive Assembly had had its opportunity
and that the court now had the duty it-
self to take affirmative action. Id, at

i 43-44. It consideredjseveral plans that

had been introduced in the Assembly
and centered its attention on the Smith
plan. Although the court found the plan
“not perfect" (five multimember senato-
rial districts,3 and county lines violated
in 12 instances), it concluded that the
plan, if “slightly” modified, would meet
constitutional standards ("impressive
mathematical exactness,” namely, 25 of
39 districts within 5% of the average
population, four slightly over 5%, and
only two exceeding 9%). Id, at 44-45.
The "slight" modification was made and
reapportionment, really the first to be
finally effected since 1931, was there-
fore accomplished in North Dakota by
federal-court intervention.

3. Tills feature wuh later described bk “u rad-
ical departure from state precedentI. Clinp.

I. Still another original proceeding
in the State’s Supreme Court was insti-
tuted. This one challenged the right of
senators from the multimember districts
to hold office. It was claimed that this
multiple membership violated § 29 of the
North Dakota Constitution which pro-
vided that each senatorial district “shall
be represented by one senator and no
more." The state court held that the
1965 judgment of the federal court was
not res judicata as to the then plain-
tiffs; that the initial or “freezing" por-
tion of § 29 was clearly invalid; that
the concluding portion, restricting repre-
sentation of a district tc one senator,
would not have been desired by the peo-
ple without the "balance" of the freezing
portion; and that 8 29 as a unit must
fall as violative of equal protection.
State ex rel. Stockman v. Anderson, 184
N.W.2d 53 (1971). The result was
that multimember senatorial districts
were not held illegal by the state court.

L.nr

The Present Litigation

The 1970 federal census was taken in
due course. The 1971 Legislative As-
sembly failed to reapportion. The
present federal action was instituted the
following November. The plaintiffs al-
leged that substantial shifts in popula-
tion had taken place, and that the
court-ordered plan of 1965 no longer
complied with the retirements of the
Equal Protection Clause. The relief re-
quested was that the court order appor-
tionment upon the 1970 census figures
and also provide for single-member dis-
tricts; that the 1965 plan be declared
invalid; and that the Secretary of State
be restrained from administering the
election laws under *Lat plan.

On May 22, 1972, the three-judge
court entered an order to the effect that
the existing North Dakota apportion-
ment failed to meet federal constitution-
al standards and that the court would

man v. Wcter, 372 F.Supp. 371, 382 (ND
1074) ((Unseating opinion).
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attempt to reapportion. Jurisdictional
Statement A-54. It appointed a com-
mission to formulate and present a plan
within 30 days, and it submitted guide-
lines to the commission. With respect
to multimember districts, the order pro-
vided:

“We have considered the matter of
‘multi-member’ districts and conclude
there is insufficient time prior to the
1972 elections to fully explore and re-
solve the issues involved. The matter
of ‘multi-member’ districts will be
studied in depth by the Commission
and the results of that study be made
available to us.” Id., at A-55.

An opinion was filed on June 30. 372
F.Supp. 363 (ND). This recited that

the commission had presented eight
separate plans to the court; that shifts
in population since 1960 had resulted

in constitutionally impermissible popu-
lation variations among existing dis-
tricts; that ajplan submitted by Com-
missioner Dobson substantially reduced

the disproportionate representation, al-

though it decreased the number of dis-
tricts by one and increased the number
of senators by two and the number of
representatives by four.4 "[Clertain
weaknesses" in the plan were recog-
nized, including "some variance in popu-
lation which, in a few in-
stances, seems substantial”, and a
continuation of multimembor districts.
Id., at 366. These districts included the
State's five largest cities. The court
noted that the districts had been creat-
ed, not by enactment of the Legislative
Assembly, but by the federal court in
the 1965 Paulson decision, and observed,
ibid.: "In light of subsequent [United
States] Supreme Court pronouncements,
we believe it would be improper for this
Court to permit their continuation in a
court-fashioned plan." Connor v. John-
son, 402 U.S. 690, 91 S.Ct. 1760, 29 L.

4. Cf. Sixty-Seventh MitineKiitn Xtnto Semite
v. nrcn., 400 U.S. 187, 02 S.Ct. 1477, 32 L.
Ed.2d 1 (1072).

5. The Oovertmr’d jirinripal objection, iim mi*
flounced In bin veto mecnnuKi*, wn* tlic failure

Ed.2d 268 (1971), and Connor v. Wil-
liams. 404 U.S. 549, 551, 92 S.Ct. 656,
658, 30 L.Ed.2d 704 (1972), were cited.
The court, however, felt

"constrained to permit multi-member
districts to continue during the 1972
elections to avoid extreme
disruptions in the elective processes.

We feel that the electorate
will be better served by minimizing
the confusion surrounding the im-
pending elections, than it would be by
the abolition of multi-member districts
at this eleventh hour.” 372 F.Supp.,
at 366.

The Dobson plan was therefore approved
“for the 1972 election only.” 1d., at 367.
An alternative, the Ostenson plan, was
commended to the commission for "fur-
ther study,"” with a direction to modify
it "so as to eliminate the existing mul-
ti-member senate districts". Id., at
367-368. Chief District Judge Benson
dissented as to the limitation of the
Dobson plan to the 1972 election; for

_L_him, the Connor litigation was distin-

guishable on racial grounds and the de-
sirability of multimember districts was
a question for the Legislative Assembly
and not for the court. Id., at 368-369.
Jurisdiction was retained.

On November 8, 1972, immediately
after the election that year, the three-
judge court suspended its June 30 order
until further notice and directed the
State's Attorney General promptly to re-
port any action taken by the 1973 Legis-
lative Assembly.

That Assembly not only passed an ap-
portionment Act but overrode its veto by
the Governor." Laws 1973, c. 411, and
Note, at 1178. The Act provided for
37 legislative districts, ench having one
senator nud two representatives, except
for five multimember senatorial dis-
tricts. Section 3 thereof specifically re-
cited the population of each district and

nf tlio Lcttixlatlive Aaxcmbly to climinnto the
niiiltitiirmbor Kcnntnrinl ilUtrlctM.  Return to
mill (oinfillnuc(> with Order, tilt'd March 30,

420 US. 10
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the population variance (plus 3.3% to
minus 3.5%, a total of 6.8%; or plus
408 persons to minus 432 persons, a to-
tal of 840 persons) from the average of
12,355 per senator.

The effectiveness of the legislative
plan, however, promptly was suspended
by a referendum petition. See Laws
1973, p. 1549. By a companion initia-
tive petition, an amendment to the
State's Constitution was proposed; this
would have created a commission to re-
apportion the State and, in addition,
would have mandated single-member
senatorial districts. A special election
on these took place December 4, 1973.
Both were defeated. The Legislative
Assembly's work to reapportion was
thus nullified by the people. It could be
suggested, and apparently was, that the
people also reacted against the elimina-
tion of the five multimember districts,
In any |event, the defendant thereupon
moved the federal court to readopt the
plan temporarily approved by its order
of June 1972. The plaintiffs resisted.

The three-judge District Court, with
Circuit Judge Bright dissenting, then
made "permanent" the 1972 Dobson
plan, with its five multimember districts
providing 18 senators out of a statewide
total of 61. 372 F.Supp. 371, 379 (ND
1974). We noted probable jurisdiction.
416 U.S. 966, 94 S.Ct. 1988, 40 L.Ed.2d

55G (1974).
v

Jurisdiction

[1] We arc met at the
with n mild question of jurisdiction not

USC. s
erxce g nbumﬁceJWI%g prowded r2¥n Ieow onuar¥
Promy an ¥d P rantin or den [ifter no-
tice nnd eann an Interjocuto ¥q or perma-
nent InLuncnon |n nry civil action, suit or

Poro%eed egar eqmg de rmlﬁed Ci)y a %{1{33%
court of three Judges

1.
Z%\U mter{t utorg Jaermanent In][LInCtIOH
restralnlng t nforceément operation or

pressed by the parties. We have juris-
diction under 28 U.S.C. § 1253 8 only if
a three-judge court was required by 28
UsS.C. § 2281”°

[2] It might be suggested that the

three-judge court here did not restrain
the enforcement of a statute but, in-
stead, the enforcement of the court-or-
dered plan of 1965 which had become
unconstitutional in the circumstances of
1972, and, hence, that the provision’s of
§ 2281 were not satisfied. The argu-
ment is less than persuasive and weicon-
elude that it is without merit. Although
the reapportionment now under attack
was indeed court ordered, its enforce-
ment is doubly based on the State’s Con-
stitution and statutes. Its effectuation
directly depends on the state election
law machinery and, in addition, the plan
itself is a court-imposed replacement of
the North Dakota constitutional pro-
visions and the 1931, 1963, and 1965 re-
apportionment statutes. It is these that
are, and have been, the primary objects
of attack. It would he highly anomalous
if jurisdiction were not here, for then it
would follow that a single judge could
invalidate a reapportionment plan that
had been evolved or approved, and was
required so to be, by a three-judge court
some time before. Subject matter of
this kind is regular grist for the three-
judge court, and that route typically has
been employed under conditions similar
to those present here. See, e. g., Skol-
nick v. State Electoral Board of Illinois,
336 F.Supp. 839 (ND 111.1971). We

threshold think this is correct procedure and we

conclude that we huve jurisdiction.

execution of any State statute by restraining
the action of any officer. of n.en State in
the ctifo.cement or execution of such statute
... shall not be ?ranted bﬁ any district
court or Judge thereor upon the ground of
the unconstltuilonallty of such statlite unless
the apghcatlon thereof Is heard and deter-
mined' by n district court of three judges un-
der section 2284 of thia title."
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The Multimember Districts

From the above review of the North
Dakota constitutional and statutory pro-
visions and of the litigation of the past
12 years, two significant facts emerge:
The first is that some multimembership
on the house side of the Legislative As-
sembly traditionally has existed. This
plainly qualifies as established state
policy.* The second is that, in contrast,
multimembership on the senate side,
even as to the five districts, has never
existed except as imposed (a) by the
three-judge federal court by its 1965
Paulson decision: (b) by a majority of
the three-judge|court as a temporary ex-
pedient for the 1972 election only; (c)
by the provisions of the 1973 act imme-
diately nullified by referendum: and
(d) by a different majority of the
three-judge court as a "permanent” solu-
tion in the judgment under review.
Thus only once has the Legislative As-
sembly provided for multimember senate
representation and that effort was
promptly aborted. Every other such
provision in North Dakota’s history has
been court imposed. Multimember sen-
ate representation, therefore, obviously
does not qualify as established state pol-

icy.

This Court has refruined from holding
that multimember districts in apportion-
ment plans adopted by States for their
legislatures are per se unconstitutional.
White v. Regester, 412 U.S. 755, 765, 93
S.Ct. 2332, 2339, 37 L.Ed.2d 314 (1973),
and cases cited therein. On the con-
trary, the Court has upheld numerous
state-initiated apportionment schemes

8. Indeed, nt oral argument, the appellants did
not oppose the allocution of two house
members to each senatorial district. Tr. of
Oral Arg. 10-37.

9. G., however, Fortson v. Dorsey, 371) U.S.
«133 138, 85 S.Ct. 408, 501, 13 L.Ed.2d 401
(1005), for the suggestion that the at-large
representative serves all residents iu the
Bubdlstricts.  Furthermore, while we men-
tioned these potential weaknesses of multi-
member districts In Lucas v. Colorado t’en-

9% SUPREME OOUR7 REPORTER

utilizing multimember districts. See, e.
p., Kilgarlin v. Hill, 386 U.S. 120, 87 S.
Ct. 820, 17 L.Ed.2d 771 (1967); Burns
v. Richardson, 384 U.S. 73, 86 S.Ct.
1286, 16 L.Ed.2d 376 (1966); Fortson v.
Dorsey, 379 U.S. 433, 85 S.Ct. 498, 13

L.Ed.2d 401 (1965). And, beginning
with Reynolds v. Sims, 377 U.S., at
577, 84 S.Ct., at 1389, the Court has

indicated that a State might devise an
apportionment plan for a bicameral leg-
islature with one body composed of at
least some multimember districts, as
long as substantial equality of popula-
tion per representative is maintained.

Notwithstanding this past acceptance
of multimember districting plans, we
recognize thn. there are practical weak-
nesses inherent in such schemes. First,
as the number of legislative seats within
the district increases, the difficulty for
the voter in making intelligent choices

among candidates also increases. See
Lucas v. Colorado General Assembly,
377 U.S., at 731, 84 S.Ct, at 1470.

Ballots tend to become unwieldy, confus-
ing, and too lengthy to allow thoughtful
consideration. Second, when candidates
arejelected at large, residents of particu-
lar areas within the district may feel
that they have no represen*ative special-
ly responsible to them. 1bid.0 Third, it
is possible that bloc voting by delegates
from a multimember district may result
in undue representation of residents of
these districts relative to voters in sin-
gle-member districts. This possibility,
however, was rejected, absent concrete
proof, in Whitcomb v. Chavis, 403 U.S.
124, 147, 91 S.Ct. 1858, 1871, 29 L.Ed.2d
363 (1971). Criticism of multimember
districts has been frequent and wide-

oral Assembly. 377 U.S.. nt 731 n, 21, 84 S.Dr,,
at 1471 we noted that we "do not intimate
that apportionment sebemeH which provide for
the at-large election of a number of legislators
from n county, or nny political subdivision,
nre constitutionally defective. Rather, wo
merely point out that there arc certain as-
pects that might well make the
adoption of such n scheme undesirable to
many voters residing in multimember coun-
ties."

420 US. 14
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spread. Id., at 157-160,10 and articles
cited therein. See generally Carpeneti,
Legislative Apportionment: Multimem-
ber Districts and Fair Representation,
120 U.Pa.L.Rev. 666 (1972); Banzhaf,
Multi-Member Electoral Districts—Do
They Violate the "One Man, One Vote”
Principle, 75 Yale L.J. 1309 (1966).

[31i_In Fortson v. Dorsey, supra, we
held that the mere assertion of such pos-
sible weaknesses in a legislature’s multi-
member districting plan was insufficient
to establish a denial of equal protection.
Rather, it must be shown that

"designedly or otherwise, a multi-
member constituency apportionment
scheme, under the circumstances of a
particular case, would operate to mini-
mize or cancel out the voting strength
of racial or political elements of the
voting population.” 379 U.S., at 439,
85 S.Ct., at 501.

Further, there must be more evidence
than a simple disproportionality between
the voting potential and the legislative
seats won by a racial or political group.
There must be evident* that the group
has been denied access to the political
process equal to the iccess of othe~
groups. White v. Register, 412 U.S,
at 765-766, 93 S.Ct., at 2339-2340.
Such evidence may be more easily devel-
oped where the multimember districts
compose a large part of the legislature,
where both bodies in a bicameral legisla-
ture utilize multimember districts, or
where the members' residences are con-
centrated in one part of the district.
Burns v. Richardson, 384 U.S., at 88.

(0. In Whitcomb v, Chavis, 403 U.S., nt 108-
109, 01 S.Ct.. nt 1877, we Acknowledged tliut
“criticism  [of multimember district*) I*
rooted in tlieir winnor-takc-ull aspects, their
tendency to submerge minorities nnd to
overrepresent the winning pnrty us coin-
pnrcd with the party's statewide electoral
position, n gcnernl preference for legisla-
tures reflecting community interests ns
closely ns possible nnd disenchantment with
laditlonl parties nnd ciectiona as devices to
settle policy differences between contending
Interests."

Such criticism did not amount to n showing
timt tlie use of multimember districts won

86 S.Ct., at 1294 W hether such
factors are present or not, proof of less-
ening or cancellation of voting strength
must be offered.

This requirement that one challenging
a multimember districting plan must
prove that the plan minimizes or cancels
out the voting power of a racial or polit-
ical group has been applied in cases in-
volving apportionment schemes adopted
by state legislatures. In Connor v.
Johnson, 402 U.S. 690, 91 S.Ct. 1760,
29 L.Ed.2d 268 (1971), however, which
came tojius on an application for a stay, ju
we were presented with a court-ordered
reapportionment scheme having some
multimember districts in both bodies of
the state legislature. We stated explicit-
ly that "when district courts are forced
to fashion apportionment plans, single-
member districts are preferable to large
multi-member districts as a general mat-
ter.” 1d., at 692, 91 S.Ct., at 1762. Ex-
ercising our supervisory power, we di-
rected the District Court to devise a sin-
gle-member districting plan, "absent in-
surmountable difficulties.” Ibid. This
preference for and emphasis upon sin-
gle-member districts in court-ordered
plans was reaffirmed in Connor v. Wil-
liams, 404 U.S., at 551, 92 S.Ct., at
658, and again in Mahan v. Howell, 410
U.S. 315, 333, 93 S.Ct. 979, 989, 35 L.
Ed.2d 320 (1973). In the latter case a
District Court was held to have acted
within its discretion in forming a multi-
member district as an interim remedy in
order to alleviate substantial underrep-
resentation of military personnel in dll
impending election.K

“inherently inviilloUH" or violative of the
Fourteenth Amendment. |d, nt 160, D1 S.
Ct., nt 1877.

11 These factors have been criticized ns not

beln> particularly helpful. Sec Carpeneti,
Legislative ~ Apimrtionment: Multimember
Districts nnd Fnir Itcprenentntion, 120 U.
I’a.L.Rev. 060, 094-005 (1072).

12. In Mahan V. llowell, 410 U.S.. nt 333. 03
S.Ct., at 0SO, we Mated that the Diatrict Court
"was confronted with plausible evidence of
substantial malapportionment with respect
to military personnel, the mandate of this
Court that voting dlicriminatlon against mil-
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The standards for evaluating the use
of multimember districts thus clearly
differ depending on whether a federal
court or a state legislature has initiated
the use. The|practical simultaneity of
decision in Connor v. Johnson and in
Whitcomb v. Chavis, supra, so demon-
strates. When the plan is court ordered,
there often is no state policy of multi-
member districting which might deserve
respect or deference. Indeed, if the
court is imposing multimember districts
upon a State which always has employed
single-member districts, there is special
reason to follow the Connor rule favor-
ing the latter type of districting.

[4] Appellants do not contend that
any racial or political group13 has been
discriminated against by the multimem-
ber districting ordered by the District
Court. They only suggest that the Dis-
trict Court has not followed our mandate
in Connor v. Johnson, and that the court
has failed to articulate any reasons for
this departure. We agree. Absent par-
ticularly pressing features calling for
multimember districts, a United States
district court should refrain from impos-
ing them upon a State.

[5] The District Court cannot avoid
the multimember issue by labeling it,
see 372 F.Supp., at 377, a political issue
to be resolved by the State. The Dis-
trict Court itself created multimember
districting in North Dakota, and it
might be said to be disingenuous to sug-
gest that the judicial creation became a
political question simply by the passage
of nine years. The District Court's
treatment of this issue directly conflicts
with its prior opinion in this case, where

itnry personnel is constitutionally impermis-
sible. Davis v. Mumi ['577 I'.S. <I78] (H)t-OOU
|84 S.Ct. 1411, V] 1. 1'MIM 00') (1001)]. uml
tlin four llint Lk>nmi'li delay would have neri-
mndy illumined tin* full 1071 elections. Fac-
ing iih it did this singular combination of
unique factors, we eminot xny timt the District
Court abused its diKoretinti in fashioning tlio
Interim remedy of combining the three dis-
tricts Into one inultimcnihur district.”

North Dnkotn, too. linn itx military person-
nel apportionment problem with respect to

9% SUPREME COURT REPORTER
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it allowed continuation of the multimem-
ber districts first established in the
Paulson decision in 1965 only as an in-
terim remedy. 372 F.Supp., at 367.
The court there noted that in the largest
multimember district, a voter would be
asked to evaluate the qualifications of at
least 30 candidates for the statejlegisla-
ture, a "most formidable" task. Id., at
366. Taking note of Connor v. Johnson,
the court held in 1972 that it would be
improper to permit multimember dis-
tricts to remain permanently and al-
lowed continued use only for the im-
pending election because of the great
confusion that otherwise would result.
The court appears now to have aban-
doned that position, with ncTsuggestion
of reasons for the abrupt change. It is
especially anomalous that the court
would continue with the multimember
districting plan, when the Special Mas-
ter who initially proposed it has disa-
vowed use of permanent multimember

districts. Dobson Reapportionment Prob-
lems, 48 N.D.L.Rev. 281, 289 (1972).
[6, 7] In contrast, the dissent in the

District Court suggests a wide range of
attributes of single-member districts.
372 F.Supp., at 391. One advantage is
obvious: confusion engendered by multi-
ple offices will be removed. Other ad-
vantages perhaps are more speculative:
single-member districts may prevent
domination of an entire slate by a nar-
row majority, may ease direct communi-
cation with one's senator, may reduce
campaign costs, and may avoid bloc vot-
ing. Of course, these are general vir-
tues of single-member districts, and
there is no guarantee that any particu-
lar feature will be found in a specific

tin? buses near <Sriunl Forks mill Miuut.
Tim iililielluntx recognize iln* existence of
that problem nml acknowledge that, conceiv-
ably, it could result in some type of multi-
member districting. Tr. of Oral Arg. 10.

13. Tlio only minority group of significant
size in North Dakota is Indians, nnd the
court-ordered reapiKirtionment plan affects
them no differently from any other group.
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plan. Neither the District Court major-
ity nor appellee, however, has provided
us with any suggestion of a legitimate
state interest supporting the abandon-
ment of the general preference for sin-
gle-member districts in court-ordered
plans which we recognized in Connor v.
Johnson.14 The fact that no allegation
of minority group discrimination is
raised by appellants here does not make
Connor inapplicable.

jtt j_It is true that in 1973 the voters of

North Dakota voted down a proposed
constitutional amendment which would
have re-established the State's tradition
of single-member senatorial districts.
At the same time the voters also reject-
ed by referendum the Legislative As-
sembly’s 1973 Act which would have con-
tinued the multimember format for five
districts. We are unable to infer from
these simultaneous actions of the elec-
torate any particular attitude toward
multimember districts. It simply ap-
pears that North Dakotr’s voters have
not been satisfied with any reapportion-
ment proposal, and that they are frus-
trated by the years of confusion since
the obviously impermissible apportion-
ment, provisions of the State's Constitu-
tion were invalidated.

ceed expeditiously to reinstate single-
member senatorial districts in North
Dakota.

Vi

The Population Variance

The second aspect of the court-ordered
reapportionment plan that is challenged
by the appellants is the population diver-
gence in the various senatorial districts.
Since the population of the State under
the 1970 census|was 617,761, and the
number of senators provided for by the
court’s plan was 51, each senatorial dis-
trict would contain 12,112 persons if
population equality were achieved. In
fact, however, one district under the
plan has 13,176 persons, and thus is un-
derrepresented by 8.71%, while another
district has 10,728 persons, and is over-
represented by 11.43%. The total vari-
ance between the largest and smallest
districts consequently is 20.14%, and
the ratio of the population of the largest
to the smallest is 1.23 to 1.

[9] Reynolds v. Sims, supra, estab-
lished that both houses of a state legis-
lature must be apportioned so that dis-
tricts are “as nearly of equal population
as is practicable." 377 U.S., at 577, 84
S.Ct., at 1390. While "[mathematical

) We are confident that the Dis-gxactness or precision” is not required,

trict Court, with perhaps the aid of its
Special Masters, will be able to reinsti-
tute the use of single-member districts
while also attaining the necessary goal
of substantial population equality. Spe-
cial Master Ostenson had indicated that
it " 'would not be terribly difficult to
adopt single-mcmber districts.””  See
372 F.Supp., at 392.,s Unless the Dis-
trict Court can articulate such a "singu-
lar combination of unique factors" as
was found to exist in Mahan v. Howell,
410 U.S., at 333, 93 S.Ct, at 989, or
unless the 1975 Legislative Assembly ap-
propriately acts, the court should pro-

14. For nn example of a conceivable rationale
Niipporting multimember districts, noc Carpc*
net. YI¥G n. 11, at 095-000, whore it
is suggested that inultiinember districts may

there must be substantial compliance
with the goal of population equality.
Ibid. Reynolds v. Sims, of course, in-
volved gross population disparity among
districts.

Since Reynolds, we have had the op-
portunity to observe attempts in many
state legislative reapportionment plans
to achieve the goal of population equali-
ty. Although each case must be c ‘aluat-
cd on its own facts, and a particular
population deviation from the ideal may
be permissible in some cases but not in
others, Swann v. Adams, 385 U.S. 440,

Innnro (lint certain interests such as city, or
region-wide views are represented.

15. See also Clio views of the Into Spcelnl
Master Smith, 372 F.Supp., at 302.
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445, 87 S.Ct. 569, 572, 17 L.Ed.2d 501
(1967), certain guidelines have been de-
veloped for determining compliance with
the basic goal of one person, one vote.
In Swann we held that a variance of 25.-
65% in one house and 33.55% in the
other was impermissible absent "a satis-
factory explanation grounded on accept-
able state policy.” Id., at 444, 87 S.Ct,,
at 572. See also Kilgarlin v. Hill,
386 U.S., at 123-124, 87 S.Ct., at 822-
823. In Swann, no justification of the
divergences had been attempted. Possi-
ble justifications, each requiring ade-

quate proof, were suggested by the
Court. Among these were "such state
policy considerations as the injtegrity of

political subdivisions, the maintenance
of compactness and contiguity in legisla-
tive districts or the recognition of natu-
ral or historical boundary lines.”
385 U.S., at 444, 87 S.Ct., at 572. See
also Reynolds v. Sims, 377 U.S., at 578-
581, 84 S.Ct., at 1390-1392.

On the other hand, we have acknowl-
edged that some leeway in the equal-pop-
ulation requirement should be afforded
States in devising their legislative reap-
portionment plans. As contrasted with
congressional districting, where popula-
tion equality appears now to be the
preeminent, if not the sole, criterion on
which to adjudge constitutionality.
Wesberry v. Sanders, 376 U.S. 1, 81 S.
Ct. 526, 11 L.Ed.2d 431 (1964); Kirkpa-
trick v. Preisler, 394 U.S. 526, 89 S.Ct.
1225, 22 L.Ed.2d 519 (1969); Wells v.
Rockefeller, 394 U.S. 542, 89 S.Ct. 1234,
22 L Ed.2d 535 (1969); White v. Weis-
ei, 412 U.S. 783, 93 S.Ct. 2348, 37 L.Ed.
2d 335 (1973), when state legislative
districts are at issue we have held that
minor population deviations do not es-
tablish a prima facie constitutional vio-
lation. For example, in Gaffney wv.
Cummings, 412 U.S. 735, 93 S.Ct. 2321,
37 L.Ed.2d 298 (1973), we permitted a
deviation of 7.83% with no showing of
invidious discrimination. In White v.
Regester, supra, a variation of 9.9% was
likewise permitted.

The treatment of the reapportionment
plan in Mahan v. Howell, supra, is illus-
trative of our approach in this area.
There the Virginia Legislature had
fashioned a plan providing a total popu-
lation variance of WA% among house
districts. This disparity was of suffi-
cient magnitude to require an analysis
of the state policies asserted in justifi-
cation. We found that the deviations
from the average were caused by the at-
tempt of the legislature to fulfill the ra-
tional state policy of refraining from
splitting political subdivisions between
house districts, and we accepted the poli-
cy as legitimate notwithstanding the
fact that subdivision splits were permit-
ted in senatorial districts. Since the
population divergences|in the Virginia
plan were "based on legitimate consider-
ations incident to the effectuation of a
rational state policy,” Reynolds v. Sims,
377 U.S., at 579, 84 S.Ct.,, at 1391, we
held that the plan met constitutional
standards.

[10] It is to be observed that this
measure of acceptable deviation from
population equality has been developed
in cases that concerned apportionment
plans enacted by state legislatures. In
the present North Dakota case, however,
the 20% variance is in the plan formu-
lated by the federal court. We believe
that a population deviation of that mag-
nitude in a court-ordered plan is consti-
tutionally impermissible in the absence
of significant state policies or other ac-
ceptable considerations that require
adoption of a plan with so great a vari-
ance. The burden is on the District
Court to elucidate the reasons necessi-
tating nny departure from the goal of
population equality, and to articulate
clearly the relationship between the var-
iance and the state policy furthered.

[11] The basis for the District
Court’s allowance of the 20% variance is
claimed to lie in the absence of "eloctor-
ally victimized minorities,” in the fact
that North Dakota is sparsely populated,
in the division of the State caused by
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the Missouri River, and in the goal of
observing geographical boundaries and
existing political subdivisions. We find
none of these factors persuasive here,
and none of them has been explicitly
shown to necessitate the substantial pop-
ulation deviation embraced by the plan.

First, a variance of this degree cannot
be justified simply because there is no
particular racial or political group whose
voting power is minimized or canceled.
All citizens are affected when an appor-
tionment plan provides disproportionate
voting strength, and citizens in districts
that are wunderrepresented lose some-
thing even if they do not belong to a
specific minority group.

not persuasive, It is far from apparent
that North Dakota policy currently re-
quires or favors strict adherence to po-
litical lines. As the dissenting judge in
this case noted, appellee’s counsel ac-
knowledged that reapportionment pro-
posed by the Legislative Assembly broke
county lines, 372 F.Supp., at 393 n. 22,
and the District Court indicated as long
as a decade ago that the legislature had
abandoned the strict policy. Paulson v,
Meier, 246 F.Supp., at 42-43. Fur-
thermore, a plan devised by Special
Master Ostenson demonstrates that nei-
ther the Missouri River nor the policy of
maintaining township lines prevents at-
taining a significantly lower population
variance.l7 We do not imply that the

Second, sparse population is net a le- j Qstensjn plan should be adopted by the
gitimate basis for a departure from the “~-District Court, or that its 5.96% popula-

goal of equality. A State with a|sparse
population may face problems different
from those faced by one with a concen-
trated population, but that, without
more, does not permit a substantial de
viation from the average. Indeed, in a
State with a small population, each indi-
vidual vote may be more important to
the result of an election than in a highly
populated State. Thus, particular em-
phasis should be placed on establishing
districts with as exact population equali-
ty as possible. The District Court's
bare statement that North Dakota’s
sparse population permitted or perhaps
caused the 20% deviation is inadequate
justification.18

Third, the suggestion that the division
of the State caused by the Missouri Riv-
er and the asserted state policy of ob-
serving existing geographical and politi-
cal subdivision boundaries warrant de-
parture from population equality is also

16. As curly us Reynolds v. Sims, 377 US.
533, W S.Ct. 1362,12 L.Ed.2d 500 (1001), the
Court indicated tlint suggestions tlint populn-
tion ilevintinu was ncecssnry "to Insure effec-
tive representation for sparsely settled ureas
und to prevent legislative districts from lie-
coming so largo [geographically| that the
availability of access of citieens to their rep-
resentatives la Impnlrcd" were unconvincing.

, nt 580, 84 S.Ct., nt 1301.

17. Sec Appendix It to memorandum opinion
und order of June 30, 1072, by Judges

tion variance necessarily would be per-
missible in a court-ordered plan. What
we intend by our reference to the Osten-
son plan is to show that the factors cited
by the District Court cannot be viewed
as controlling and persuasive when other,
less statistically offensive, plans already
devised are feasible.18 The District
Court has provided no rationale for its
rejection of the Ostenson plan.
>

[12] Examination of the asserted
justifications of the court-ordered plan
thus plainly demonstrates that it fails to
meet the standards established for eval-
uating variances in plans formulated by
state legislatures or other state bodies.
The plan, hence, would fail even under
the criteria enunciated in Mahan v.
Howell and Swann v. Adams. A court-
ordered plan, however, must be held to
higher standards than a State’s own
plan. With a court plan, any deviation

llriglit ami Van Sickle (the Ostenson plan).
App. 12-22. The Ostenson plan would allow
a totul population ileviutlon of only 5.05%.

18. Another plan appearing to be more ac-
ceptable with respect to population variance
tliuti thut adopted by the District Court is
the one suggested by the State's Special
Committee on rtenpportlonment. referred to
in Judge Bright’s dissenting opinion, 372 F.
Supp., nt 301 n. 23.
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from approximate population equality minimal population variance cannot be
must be supported by enunciation of his- adopted.

torically significant state policy or
unique features. We have felt it neces-
sary in this case to clarify the greater
responsibility of the District Court,
when devising its own reapportionment
plan, because of the severe problems oc-
casioned for the citizens of North Dako-
ta during the several years of redistrict-
ing confusion.

[14] We say once again what has
been said on many occasions: reappor-
tionment is primarily the duty and re-
sponsibility of the State through its leg-
islature or other body, rather than of a
federal court. Reynolds v. Sims, 377
U.S., at 586, 84 S.Ct., at 1394; Mary-
land Committee v. Tawes, 377 U.S., at
676, 84 S.Ct., at 1440. It is to be hoped
that the 1975 North Dakota Legis-
vil lative Assembly will perform that duty

[13] We hold today that unless fHtde enact a constitutionally acceptable
are persausive justifications, a court-or- Plan. If it fails in that task, the respon-
dered reapportionment plan of a state Sibility falls on the District Court and it

127 | legislature must avoid use of multimem- should proceed with dispatch to resolve
*per districts, and, as well, must ordinari- this seemingly interminable problem.

ly achieve the goal of population equali- The judgment of the District Court is
ty with little more than de minimis reyersed and the case is remanded for
variation.18  Where important and sig-  fyrther proceedings consistent with this
nificant state considerations rationally  gpinjon.

mandate departure from these stand-
ards, it is the reapportioning court's re-
sponsibility to articulate precisely why a Judgment reversed and case remand-
plan of single-member districts with ed.

It is so ordered.

19. Thin la not to say, however, that court-or- Preisler. 394 U.S. 526. 89 S.Ct. 1225, 22 L.
dered reapportionment of a state legislature Ed,2d 519 (1969); Wells v. Rockefeller, 394
must nttain the mathematical preciseness re- U.S. 542. 89 S.Ct. 1234, 22 L.Ed.2d 535
quired for congressional redistricting under (1960): and White v. Welser, 412 U.S. 783.
Wecesberry v. Sanders, 376 U.S. 1, fid S.Ct. 93 S.Ct. 2348. 37 L.Ed.2d 335 (1973).

520. 11 L.Ed.2d 481 (1064) ; Kirkpatrick v.
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aunties, and shall be entitled to one
jfoiator and two representatives;

4481. The thirty-first legislative district

" shall consist of Kidder and Sheridan
Counties and all of Burleigh County ex-
cept that portion contained in the thir-
ty-second legislative district, and shall
be entitled to one senator and two repre-
sentatives;

82. The thirty-second legislati/e dis-
trict shall consist of the City cf Bis-
marck and the unorganized territory
designated as Hay Creek, Lincoln and
Fort Rice precincts (Townships 137-80,
138-80, 139-80 and 139-81) in Burleigh
County, and shall be entitled to three
senators and six representatives;

33. The thirty-third legislative district
shall consist of Mercer and Oliver Coun-
ties and all of Morton County except
those portions contained in the thirty-
fourth and thirty-fifth legislative dis-
tricts, and shall be entitled to one sena-
tor and two representatives;

84. The thirty-fourth legislative dis-
trict shall consist of the City of Mandan
and the unorganized territory designat-
ed as Crown Butte, Bindewald, Custer
and Highland precincts (Townships
138-80, 138-81, 138-82, 139-81, 139-82,
140-81, 140-82, and 140-83) in Morton
County, and shall be entitled to one sen-
ator and two representatives;

35. The thirty-fifth legislative district
shall consist of Grant and Sioux Coun-
ties, and Hannon Township and the un-
organized territory designated as Wen-

ger, Rural, Sweetbriar, Dettman, Al-
brecht, Columbia, Sims, Doll, Olin,
Faust, Hermes, Buchli, Huff, Little

Heart, Fallon, Stone, Fort Rice, Odense,
and New Hope precincts (Townships
133-82, 134-79, 134-80, 134-81, 134-82,
134-84, 135-79 through 84, 136-79
through 84, 137-79 through 87, 138-83
through 90,139-83, and 139-84) in Mor-
ton County, and shall be entitled to one
senator and two representatives;

36. The thirty-sixth legislative district
shall consist of Dunn and McKenzie

Counties, and shall be entitled to one
senator and two representatives;

37. The thirty-seventh legislative dis-
trict shall consist of the City of Dickin-
son in Stark County, and shall be enti-
tled to one senator and two representa-
tives ;

38. The thirty-eighth legislative dis-
trict shall consist of Adams and Hettin-
ger Counties and all of Stark County ex-
cept those portions contained in the thir-
ty-seventh and thirty-ninth legislative
districts and shall be entitled to one sen-
ator and two representatives; and

39. The thirty-ninth legislative district
shall consist of Slope, Billings, Bowman,
and Golden Valley Counties and South
Heart, Slope and Ash Coulee Townships
and Townships 137-96, 137-97, 137-98,
137-99, 138-96, 138-97, 138-98, 138-99,
139-96, 139-99, 140-96, 140-98, and
140-99 in Stark County, and shall be en-
titled to one senator and two representa-
tives.

(0 'inKHISTV)

Daniel CHAPMAN and Jacque Stockman,
Plaintiffs,
V.
Ben MEIER, Secretary of State for the

State of North Dakota,
Defendant

Civ. No. 4664.

United States District Court,
D. North Dakota,
Southeastern Division.

Jan. 30, 1974.

Probable Jurisdiction Noted April 29,1974.
See 94 S.Ct. 1988.

Declaratory judgment action for re-

apportionment of the North Dakota
State Legislature. The three-judge Dis-
trict Court, Benson, Chief District

Judge, held that the court would adopt
as its permanent reapportionment plan
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the temporary plan adopted in 1972, that
muliimember districts were constitution-
ally permissible in North Dakota and
that the population variances in the re-
apportionment plan were not so great as
to be constitutionally impermissible.

Order in accordance with opinion.

Bright, Circuit Judge, dissented and
filed opinion.

1. States ©=27(7)

Minority group must be identifiable
and must be effectively removed from
the electoral process by reason of the
districting scheme in order for multi-
member legislative district to be uncon-
stitutional. U.S.C.A.Const. Amend. 14.

2. States ©=27(4)

Not every racial or political group
has constitutional right to be represent-
ed in state legislature. U.S.C.A.Const.
Amend. 14.

3. Constitutional Law ©=225(1)

Court, in considering various reap-
portionment options before it, should go
only as far as is necessary in order to
meet the constitutional requirements of
"one man, one vote.” U.S.C.A.Const.
Amend. 14.

4. States ©=27(7)

The complexion of the State of
North Dakota and of individual cities
within the State did not present any
showing of unrepresented minorities or
unresponsive representative which would
render multimember legislative districts
unconstitutional. U.S.C.A.Const. Amend.
14.

5. Slates ©=27(7, 10)

The issue of multimember legisla-
tive districts or single-member districts
is clearly political issue to be resolved by
the electorate and the legislature and,
in devising legislative reapportionment
plan, the court would go no further than
was required in order to formulate a

SUPPLEMENT

constitutionally  sufficient plan fOr
North Dakota and would not intrude

on the political realm. U.S.C.A.Const
Amend. 14.

6. States ©=27(5)

Permanent legislative reapportion-
ment plan for North Dakota which
provided for 39 senatorial districts, five
of which were multimember, and which
increased the size of the state senate by
two and increased the state house of
representatives by four wa3 not invalid
because of population variance which
appeared large percentagewise, but
when applied to sparsely populated state
did not result in significant population
variances. U.S.C.A.Const.Amend. 14.

7. States ©=27(5)

The key as to whether certain popu-
lation deviation would be allowable in
legislative reapportionment is whether
the deviation causes a sacrifice of sub-
stantial quality; a percentage of vari-
ance can only have validity when mea-
sured against the actual number of elec-
tors, communities of interest, transpor-
tation, and size of the base from which
the representation is drawn. U.S.CA.
Const. Amend. 14.

8. States ©=27(10)

Once a legislative reapportionment
has been formulated which, in considera-
tion of all the attendant circumstances,
fairly meets the constitutional require-
ments of “one man, one vote,” a court
should not continue to sift and shuffle
abstract figures solely to arrive at a
mathematically perfect plan. U.S.C.A.
Const. Amend. 14.

9. States ©=27(4)

Greater deviations from mathemati-
cal equality are permissible in the legis-
lative reapportionment plan adopted for
a sparsely settled state barren of elector-
ally victimized minorities. U.S.C.A.
Const. Amend. 14.

John D, Kelly, Wattam, Vogel, Vogel
& Peterson, Fargo, N.D., for plaintiffs.
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Paul M. Sand, First Asst. Atty. Gen,,
Allen 1. Olson, Atty. Gen., Bismarck, N.
D., for defendant.

Before BRIGHT, Circuit Judge, BEN-
SON, Chief District Judge, and VAN
SICKLE, District Judge.

MEMORANDUM OPINION
AND ORDER

BENSON, Chief District Judge.

On May 18, 1972, this three judge dis-
trict court panel heard evidence and oral
argument on the constitutionality of the
North Dakota legislative apportionment
plan then in effect. On May 22, 1972,
we entered an order requiring reappor-
tionment of the state legislative districts
to conform to the "one man, one vote"
requirement of the Equal Protection
Clause of the Fourteenth Amendment of
the United States Constitution.

Thereafter, on June 30, 1972, this
Court filed its Memorandum Opinion
and Order, Judge Benson dissenting in
part, adopting an interim apportionment
plan effective only for the impending
1972 general election. The plan pro-
vided for thirty-nine senatorial districts,
five of which were multi-member. It in-
creased the size of the state senate by
two and increased the state house of
representatives by four. It decreased
the number of legislative districts from
thirty-nine to thirty-eight. The plan
recognized that the interests of those
persons residing on the air bases at
Grand Forks and Minot were more
closely aligned with urban than with ru-
ral interests, and included those popula-
tions within the nearby urban districts.
The multi-member districts retained are
located in the cities of Fargo, Grand
Forks, Minot, Bismarck and Jamestown.

The Court retained jurisdiction over
the cause, and directed its commission of
three special masters to study and re-
port upon a more permanent plan. Sub-
sequently, on motion by Defendant
Meier, the Court, on November 8, 1972,
ordered that further action be deferred

pending the possible adoption of a new
apportionment plan by the 43rd Legisla-
tive Assembly of the State of North Da-
kota, in its 1973 session.

Over the veto of the Governor, the
Legislature adopted an apportionment
plan which continued the multi-member
districts substantially as provided in the
Court's plan, and as had existed in the
state since 1965. The Governor's princi-
pal objection to the Legislature’s plan
centered on the multi-member senate
districts.1

The operation of the plan adopted by
the Legislature was suspended by refer-
endum petition. By initiative petition,
an amendment to the Constitution of
North Dakota was proposed which would
create a commission to reapportion the
state and which would mandate the crea-
tion of single member senatorial dis-
tricts. A statewide special election on
the referred plan of the Legislature and
the initiated constitutional amendment
was held on December 4, 1973. Both
measures were defeated. Therefore, the
obligation to make a final determination
on a reapportionment plan for the legis-
lative districts of the State of North Da-
kota remains with this Court.

The plaintiffs urge the Court to pro-
ceed in accordance with its Memoran-
dum Opinion and Order of June 29,
1972, wherein the majority suggested
that if a new, more permanent, plan had
to be fashioned by the Court, it would
probably establish single member dis-
tricts in light of Connor v. Johnson, 402
U.S. 690, 91 S.Ct. 1760, 29 L.Ed.2d 268
(1971):

“When district courts are forced to

fashion apportionment plans, single-

member districts are preferable to
large multi-member districts as a gen-

eral rule." at 692, 91 S.Ct. at 1762.

On the other hand, the Defendant
argues that this Court is not compelled
by the Connor decision to create single
member districts and urges us, in light
of the apportionment decisions of the

I. Governor's veto message, Defendant’s Report ot tho Court, filed March 30,1973.
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United States Supreme Court that have
been rendered since June 29, 1972, to
adopt the June 29, 1972 Court plan (The
Dobson Plan) e as the permanent plan
for the State of North Dakota.

Evidence before this Court indicates
that North Dakota is a sparsely settled,
agricultural state with declining popula-
tions in most localities outside the urban
areas. The state has fifty three coun-
ties. Most minor civil divisions in rural
areas have very small populations that
are becoming smaller. The 1.970 Federal
Census for North Dakota showed an
overall state population of 617,761 per-
sons, and a population density of 8.9
persons per square mile. The overall
loss in population to North Dakota be-
tween 1960 and 1970 on a statewide ba-
sis was 2.3%. In 1960, the urban-rural
population was divided 35.2% urban and
64.8% rural. In 1970, it was 55.7% ur-
ban and 44.3% rural. A total of 183
census county divisions are composed of
mainly open country. Ten of these had
more than 2,500 inhabitants in 1970, and

thirty-nine (21.3%) had fewer than
1,000. The two smallest divisions had
less than 500 inhabitants. The two

largest census county divisions in this
group had 1970 populations of 12,608
and 12,927, and contained the Grand
Forks and Minot Air Force Bases.3

In hearings before the Joint Commit-
tee on Reapportionment held on January
3, 1973, State Representative Earl C.
Rundle indicated that in Billings County
there are 72 sections of land with no
people residing on them. The total pop-
ulation of that county is 1,198. The
population of the four largest cities in
North Dakota in descending order are:
Fargo, 53,365; Grand Forks, 39,008;
Bismarck, 34,703; Minot, 32,290.4

Special Master Dobson, in presenting
his plan, which with some minor amend-
ments, was adopted by the Court on

2. Richard R. Dobson, ono of the Special
Masters appointed by tbo Court.

3. Stnnicy \V. Voelker nnd Thomas K. Oaten-
son, Population Changes within Census
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June 29, 1972, as an "interim" plan com-
mented:

“The plan observes natural geographi.
cal barriers, such as the Missouri Ri\*
er and every dis-
trict is connected with good arterial
roads. It should not be necessary to
travel outside of one’s district in
going from one part of it to another."”

"In the formation of districts, parts
of 10 counties are attached to an ad-
joining county or counties. However,
in three instances (Burleigh, Ward
and Williams), no real violence is done
to county lines because an urban dis-
trict is sealed off and the rural por-
tion of the county is attached to a
neighboring rural county. Three oth-
er counties which are divided (Barnes,
Richland and Walsh) have traditional-
ly been split into two districts. Thus,
only four counties (McHenry, Cass,
Morton and Stark) suffer any damage
in the districting.

In this connection, it should be noted
that the greatest complaints about the
existing apportionment were voiced
over the breaking of county lines, par-
ticularly in smaller rural counties.
Counties with very small populations
should not be split because they are
thereby rendered politically powerless.
It is a form of de facto disenfranchise-
ment."

In its Order of June 29, 1972, this
Court found that reapportionment was
required because of the general popula-
tion shift from rural to urban centers in
North Dakota which "created constitu-
tionally impermissible variations in pop-
ulation among the existing legislative
districts of North Dakota".

The following is a chart of the plan
adopted by this Court and is inserted in
this Opinion to illustrate that it cures
the "constitutionally impermissible vari-

County Divisions of
1070, March, 1971

North Dakota, 1950-

4. 1970 Census of Population, U. F. Dept, of
Commerce, Bureau of the CcnBus, 1070.



CHAPMAN v. MEIER

35

Cite an 372 F.Supp. 371 (1974)

fttions", which werethe basis for the
court ordered reapportionment.
North Dakota Population— 1970Census 617,761

Number of Senators Provided for

In Court Plan 51
Population per senator

(absolute equality) 12,112

e

f Popﬂgnon . !
Rucleh s el é‘%ﬁ% Ay
1 1 12,250 -1.13V. 138
2 1 11,615 +4.10% 497
3 1 12,481 -3.04% 369
4 1 13,176 -8.71% 1064
5 4 12,477 -3.01% 365
6 1 11,840 +2.24% 272
7 1 12,956 -6.98". 844
3 1 11,251 +7.10% 861
9 1 11,549 +4.65% 563
10 1 12,858 -6.15% 746
11 1 10,728  +11.43% 1384
1z 1 12,349 -1.96% 237
14 1 12,679 -4.68% 567
15 1 12,915 -6.62% 803
16 1 11,296 +6.73% 816
17 1 10,731 +11.42% 1381
18 4 12,561 -3.70% 449
19 1 10,859  +10.41% 1253
20 1 11,534 +4.78% 578
21 5 12,048 +0.05% 64
22 1 11,448 +5.48% 664
23 1 11,007 +9.12% 1105
24 1 11,598 +4.24% 514
25 1 12,799 -5.68% 687
26 1 12,913 -6.61% 801
27 1 12,392 -2.31% 280
28 1 11,362 +6.11% 750
29 2 11,775 +2.79% 337
30 1 12,745 -5.23% 633
31 1 12,712 -4.96% 600
32 3 11,865 +2.04% 247
33 1 13,075 -7.96% 963
34 1 12,215 -0.09% 103
35 1 12,158 -0.04% 46
36 1 11,021 +9.92% 1091
37 1 12,405 -2.42% 293
38 1 12,566 -3.75% 454
39 1 12,743 -5.21% 631

The majority of this Court has con-
cluded that the interim plan should be
adopted as the permanent plan. Judge
Bright, in dissenting, is concerned with
the fact that Districts 5, 18, 21, 29 and
32 are multi-member districts, and with
the fact that the 11.43% overrepresen-
tation in District 11, coupled with the
8-71% underrepresentation in District 4,
creates what he feels to be an impermis-
sible variation of 20.14%.

MULTI-MEMBER DISTRICTS

There has been no showing before this
Court that multi-member districts,
which have existed in North Dakota
since 1965, have resulted in discrimina-
tion of any kind against any groups.
Plaintiff’s counsel, in his brief filed
with the Court on May 5, 1972, said:
"Plaintiffs do not assume the burden of
establishing that multi-member senate
and house districts are violative of the
United States Constitution™. Relying on
Connor, the thrust of the contention ap-
pears to be that multi-member districts
cannot be allowed to continue because
they were initially fashioned by the
Court,

The situation in Mississippi, faced by
the court in Connor, is obviously quite
different from that which exists in
North Dakota. According to the 1970
census, the State of Mississippi has a
population of 2,216,912, and a population
density of 49.6 persons per square mile.
The white population is 1,393,293; the
black population is 815,770.® In North
Dakota, except for the Indian Reserva-
tions, none of which are included in the
multi-member senate districts, there are
no identifiable minorities.

Four days after its decision in Con-
nor, the Supreme Court handed down
Whitcomb v. Chavis, 403 U.S. 124, 91 S.
Ct. 1858, 29 L.Ed.2d 363 (1971), where-
in it reviewed the decision of a three
judge court convened to consider wheth-
er two Indiana statutes had the effect of
diluting the vote of Negroes and poor
people living in Marion County (City of
Indianapolis). The district court panel
concluded that the existing multi-mem-
ber district must be separated because
of strong differences in  minority
groups, housing, income and educational
levels. With respect to Marion County,
the three judge panel drafted and adopt-
ed a plan said to protect the "legally
cognizable racial minority group against
dilution of its voting strength", 307 F.
Supp. 1362, at 1365 (S.D.Ind.1969). On
appeal, the Supreme Court, in passing

5. 1973 World Almanac, Newspaper Enterprise ABaociatiou.
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on the redistricting of Marion County
into single member districts, reversed,
saying that while Reynolds v. Sims, 377
U.S. 533, 84 S.Ct. 1362, 12 L.Ed.2d 606
(1964), recognizes the right of every cit-
izen to full and effective participation in
the political processes of his state’s leg-
islative bodies, that decision did not ren-
der multi-member districts impermissi-
ble.

“In our view, however, experience and

insight have not yet demonstrated

that multi-member districts are inher-
ently invidious and violative of the

Fourteenth Amendment. Surely the

findings of the District Court do not

demonstrate it. Moreover, if the
problems of multi-member districts
are unbearable or even unconstitu-
tional it is not at all clear that the
remedy is a single-member district
system with its lines carefully drawn
to ensure representation to sizable ra-
cial, ethnic, economic, or religious
groups and with its own capacity for
overrepresenting parties and interests
and even for permitting a minority of
the voters to control the legislature
nnd government of a State. The short
of it is that we are unprepared to hold
tha* district-based elections decided by
plurality vole are unconstitutional in
either single- or multi-member dis-
tricts simply because the supporters
of losing candidates have no legisla-
tive seats assigned to them. As pres-
ently advised we hold that the District

Court misconceived the Equal Protec-

tion Clause in applying it to invalidate

the Marion County multi-member dis-
trict." 403 U.S. at 159-160, 91 S.Ct.

at 1877-1888.

Citing particular problems which
might render a multi-member plan inef-
fective, Whitcomb announced that the
circumstances of each case must be con-
sidered.

In Fortson v. Dorsey, 379 U.S. 433, 85
S.Ct. 498, 13 L.Ed.2d 401 (1965), the
Supreme Court specifically held that
multi-member districts were not per se
illegal under the Equal Protection
Clause.
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In the 1973 case of Mahan v. Howell
410 U.S. 316, 93 S.Ct. 979, 35 L.Ed.2d
320 (1973), the court noted that conaid-
erations of substantial malapportion-
ment with respect to military personnel
and combinations of other unique fac-
tors must be considered in preferring
single-member over multi-member dis-
tricts or vice versa.

In the case of White v. Regester, 412
U.S. 755, 93 S.Ct. 2332, 37 L.Ed.2d 314
(1973), the Supreme Court was called
upon to consider a Texas reapportion-
ment plan. Again the Court stated that
multi-member districts are not unconsti-
tutional per se, (citing Whitcomb, Ma-
han and Sims) but where the claim is
that such districts are being used invidi-
ously to cancel out or minimize the vot-
ing strength of racial groups, they must
be questioned.

The Texas multi-member districts, it
was found, did operate to exclude the
black community from the electoral proc-
ess. This case points up one of the ba-
sic foundations common to all cases
finding multi-member districts unconsti-
tutional; that is, invidious discrimina-
tion against some visible minority
group. See also Hernandez v. Texas,
347 U.S. 475, 74 S.Ct. 667, 98 L.Ed. 866
(1954), involving Mexican-Americans.

[1,2] The group must be identifia-
ble and must be effectively removed
from the electoral process by reason of
the districting scheme. As the Court in
White notes, not every racial or political
group has a constitutional right to be
represented in the state legislature, 412
U.S. at 769, 93 S.Ct. at 2341, 37 L.Ed.2d
at 326. Earlier in Whitcomb, the court
commented that were every group enti-
tled to representation, the result would
be inane for within every district there
are workers, university communities, re-
ligious and ethnic groups occupying iden-
tifiable areas.

[3] A court, in considering various

reapportionment options before R>
should go only as far as is necessary

order to meet the constitutional require-
ments of “one man, one-vote". Minneso-

V=== -
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ts State Senate v. Beens, 406 U.S. 187,
92 S.Ct. 1477, 32 L.Ed.2d 1 (1972).

[4] The tenor of the Supreme Court
decisions with respect to reapportion-
ment, clearly does not compel institution
of single-member districts in North Da-
kota. The circumstances existing in
this state contrast with those existing in
states where apportionment plans were
found constitutionally deficient. The
complexion of the state and of individual
cities within the state does not present
any showing of unrepresented minorities
or unresponsive representatives.

[5] The issue of multi-member dis-
tricts or single-member districts is
clearly a political issue to be resolved by
the electorate and the legislature. In
devising a p.-n, this Court will go no
further than is required to formulate a
constitutionally sufficient apportionment
plan for the State of North Dakota, and
will not intrude on the political realm.

Il. VARIANCE

[6] While we are satisfied that the
Court plan adopted June 29, 1972, is not
constitutionally deficient by reason of
the multi-member districts, considera-
tion must be given to the realm of per-
missible variance. This Court, by its
order filed May 22, 1972, appointed
three special masters to serve as a com-
mission to formulate an apportionment
plan. The following guidelines to the
commission were offered by the Court:

"a. The Commission shall try to con-
form new legislative districts to
the existing districts.

b. The Commission shall not sub-
stantially change the size of the
Legislature.

c. Natural geographic barriers shall
be ojserved.

d. Existing political subdivision
lines should be observed, in so
far as possible.

e. In the event the Commission
should find that it is unnecessary
to substantially alter any one or
more of the legislative districts

372 FSyp—24V,

presently defined, then it must
consider and make recommenda-
tions relative to whether or not
the incumbent senator or sena-
tors, whose term does not expire
at the end of this year, must
nevertheless stand for election in
1972."

One of the unique features existing in
North Dakota is the Missouri River,
which separates the state into two parts
—two-thirds to the east and one-third to
the west. The river traversing the state
is crossed by only six highway bridges,
four of them located in the area of Wil-
liston and Bismarck. This geographical
reality, coupled with the difficulty of
achieving the goals of observing geo-
graphical boundaries and existing politi-
cal subdivisions, adds to the difficulty of
minimizing the variance. That it was
substantially accomplished, as illustrated
by the chart made a part of this opinion,
attests to the validity and soundness of
the plan. The population variance be-
tween the districts in most cases is only
a few hundred people. As a general
rule, deviations from the average popu-
lation decreases if many county lines are
violated, and increases if few are split.
The effort to preserve urban-rural iden-
tities and county lines intact produce the
variations which look large percentage
wise, but when applied to a sparsely
populated state do not result in signifi-
cant population variances.

In Mahan, the court considered the
validity of a Virginia apportionment
plan allowing for a 16% deviation. The
Court stated that neither courts nor leg-
islatures, can extract with accuracy
from the Fourteenth Amendment, the
mathematical formula that establishes
what range of percentage deviation is
permissible and what is not. While the
16% deviation of the Virginia plan may
have approached the limits, it did not
exceed them, said the Court.

[71 The key, it seems, as to whether

a certain deviation will be allowable is
whether or not the deviation causes a
sacrifice of substantial equality. A per-
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centage of variance can only have validi-
ty when measured against the acual
number of electors, communities of in-
terest, transportation, and size of the
base from which the representation :z
drawn.

Virginia is a heavily populated state,
and a 16% deviation there results in
population discrepancies of thousands.
That same percents<® applied to a
sparsely populated Btaie like North Da--
kota, would result in actual deviations of
only a few hundred persons.

The issue presented to the court in
Mahan was whether or not the equal
protection clause permits only limited
population variances which are unavoid-
able, despite a good faith effort to
achieve absolute equality. The court
said that some variation from the one

man, one vote rule i3 unavoidable, be-
cause blind application of "absolute
equality” in state redistricting might

well impair the normal functioning of
state and local governments.

In Swann v. Adams, 385 U.S. 440, 87
S.Ct. 569, 17 L.Ed.2d 501 (1967), the
Supreme Court disapproved a Florida
reapportionment plan having a
26% deviation. The Court, noting that
no evidence in support of the devia-
tion had been offered, said the allowable
variation for one state has little bearing
on the validity of a similar variation in
another state.

In 1972, a three judge district court
in Graves v. Barnes, 343 F.Supp. 704
(W.D.Tex.1972), declared unconstitu-
tional a Texas reapportionment plan
having a total variation between the
largest and smallest district of 9.9%.
On appeal, the Supreme Court in White
v. Regester, 412 U.S. 755, 93 S.Ct. 2332,
37 L.Ed.2d 314 (1973), said that a 9.9%
deviation does not establish a prima fa-
cie equal protection violation. Citing
Mahan, the Court said that relatively
minor population deviations among state
legislative districts do not substantially
dilute the weight of individual votes in
the larger districts.
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Similarly, Gaffney v. Cummings, 412
U.S. 735, 93 S.Ct. 2321, 37 L.Ed.2d 298
(1973), decided at the same time as
White, held that a state’s redistricting
plan is not to be judged by the more
stringent standards applicable to Con-
gressional reapportionment. In Gaff-
ney, the Court said that while fair and
equal representation is the goal, its at-
tainment does not depend on elimination
of insignificant population variations.

"Fair and effective representation
may be destroyed by gross population
variations among districts, but it is
apparent that such representation does
not depend solely on mathematical
equality among district populations.
There are other relevant factors to be
taken into account and other impor-
tant interests that states may be legit-
imately mindful of. An unrealistic
overemphasis on raw population fig-
ures, a mere nose count in the dis-
tricts, may submerge these other con-
siderations and itself furnish a ready
tool for ignoring factors that in a
day-to-day operation are important to
an acceptable representation and ap-
portionment arrangement.”

"That the Court was not deterred by
the hazards of the political thicket
when it undertook to adjudicate the
reapportionment cases does not mean
that it should become bogged down in
a vast, intractable apportionment
slough, particularly when there is lit-
tle, if anything, to be accomplished by
doing so.

"This very case represents what
should not happen in the federal
courts. The official state functionar-
ies proposed a plan with a maximum
variation among the districts of 7.*
89% in the House and 1.8% in the
Senate, and with respective average
variations of 1.9% and .45%. Appel-
lees then proposed four alternative
plans for the House, three of which
involved slightly larger variations
among districts but cut fewer town
lines. The fourth cut more lines, but
had a maximum variation between its
largest and smallest district of only
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2.0%. The District Court thought the
state plan involved acceptably large
variations between districts, although
in the House, with districts of about
20,000 people, the average variation
involved only 399 people, and the
largest variations involved only 1,573
people. But neither did the District
Court adopt any of the plans submit-
ted by appellees. Instead, it appoint-
ed its own master to come up with
still another scheme. That plan, we
are told, involves a total maximum de-
viation in the House of only 1.16%.
Was the master compelled, as a feder-
al constitutional matter, to come up
with a plan with smaller variations
than were contained in appellees’
plans? And what is to happen to the
master’s plan if a resourceful mind
hits upon a plan better than the mas-
ter's by a fraction of a percentage
point? Involvements like this must
end at some point, but that point con-
stantly recedes if those who litigate
need only produce a plan that is mar-
ginally ‘better’ when measured against
a rigid and unyielding population
equality standard." 412 U.S. at 748-
751, 93 S.Ct. at 2329-2330, 37 L.Ed.2d
at 309-311. (citations omitted).

[8] Once a plan has been formulated
which, in consideration of all the attend-
ant circumstances, fairly meets the con-
stitutional requirements, a court should
not continue to sift and shuffle abstract
figures solely to arrive at a mathemati-
cally perfect plan.

Where there are identifiable minori-
ties or political groups being forced out
of the election process and their voting
strength is invidiously weakened, a plan

* Chapman v. Meier, Civil No. 40(14. 372 F.
Supp. 383 (D.N.D., filed June 30, 1072).

2- Although thia doctrine "merely expresses
Hie practice of courts ¢ < ¢ not n limit
t0 their power," Messenger v. Anderson. 225
U.S. 438, 444, 32 S.Ct. 730. 740. 50 L.Ed.
U52 (1012) (Holmes, J.), the Eighth Cir-
cuit has recognized it to be "a salutary rule
°f practice” and stated that a former deci-
sion of the same case would not be reversed
Unless tlio court were convinced that the

proper in other respects may require a
further examination. As we view the
cases, deviations of 16%, 8%, and 10%
have recently been allowed in heavily
populated states having significant mi-
nority populations.

[9] Even greater deviations are per-

missible in a sparsely settled state bar-
ren of electorally victimized minorities.

We adopt the Court Plan of reappor-
tionment previously adopted as an inter-
im plan on June 29, 1972, as set forth in
Appendix A of that Order, (published
at 372 F.Supp. 363) as the permanent
plan for reapportionment for the State
of North Dakota.

It is ordered that judgment be entered
accordingly.

BRIGHT, Circuit Judge (dissenting).
I respectfully dissent.

Today, a reconstituted majority of
this court permanently adopts the stop-
gap apportionment scheme for North
Dakota’s State Legislative Assembly
known as the Dobson Plan, in the face
of our earlier orderiwhich stated:

We approve the Dobson Plan of re-
apportionment at this time for the
1972 election only. This court retains
jurisdiction of this cause for the pur-
pose of adopting a different plan of
reapportionment which will not be
hampered by considerations of im-
pending  elections. [Chapman .
Meier, 372 F.Supp. 363, 367 (D.N.D.,
filed June 30, 1972)].

My colleagues thus have wordlessly
brushed past the doctrine of the “law of
the case,”* changed completely the
course of our previous decisions, and,

former decision wns "clearly erroneous and
time it works a manifest injustice." Kempe
v. United States, 180 F.2d 408, 408 (8th
Clr.), cert, denied, 331 U.S. 813 67 S.Ct.
1534, 01 L.Ed. 1864 (1047); Emery v.
Northern Pacific Railroad Company, 407 F.
2d 109, 112 (8th Clr. 1089).

A similar version of tho doctrine applies in
the Court of Claims, which stated:

Where substantially similar questions have

been determined In prior litigation, includ-

ing n prior proceeding in the same case,
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without further hearing of any kind,
placed into effect a legally flawed plan
whose overriding virtue at the time of
its "temporary” adoption in 1972 was
that it would cause minimum disruption
in the then-pending elections and yet re-
duce substantia ly the existing inequali-
ty between legisiathe districts under the
"one-man, one-vote" standard,
In our order filed June 30, 1972, we
stated:
We recognize certain weaknesses in
the Dobson Plan, namely, (1) some
variance in population among the leg-
islative districts, which, in a few in-
stances, seems substantial; (2) an in-
crease in the size of the legislature,
notwithstanding that the state has
lost population over the past decade;
and (3) a continuation of multi-mem-
ber legislative districts. [Chapman v.
Meier, supra 372 F.Supp. at 363.]

Simply stated, in adopting this plan
today, the majority has not followed the
supervisory admonition of the Supreme
Court, contained in Connor v. Johnson,
402 U.S. 690, 91 S.Ct. 1760, 29 L.Ed.2d
268 (1971), and reaffirmed in Mahan v.
Howell, 410 U.S. 315, 93 S.Ct. 979, 35
L.Ed. 2d 320 (1973), disapproving the
use of multi-member districts in court-
fashioned plans. Nor has the majority
adhered to the equal protection standard
for permissible population variances be-
tween districts, enunciated in Mabhan,

the court will not consider such arguments
unless thero nre compelling circumstances
that require review of prior holdings.
Considerations of jttdiciul economy nnd or-
derly disposition of the issues render it
desirable that both parties proceed direct-
ly to the (asues yet undecided and forgo n
purposeless and tiine-couauming rehashing
of cold matters.
Trans Ocean Van Service v. United State*,
470 F.2d 004, 020 n. 3, 200 Ct.Cl. 122
(1073).
District courts too arc subject to the rule,
nnd it has been said:
Under the doctrine known a* the law of
the caae, the unrcverscd decision of a
question of law or fact made during the
course of litigation settles that question
for all subsequent stages of the suit. Or-
derly and consistent progress of the case
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supra; Gaffney v. Cummings, 412 U.S
735, 93 S.Ct. 2321, 37 L.Ed.2d 298
(1973), and White v. Regester, 412 U.S.
755, 93 S.Ct. 2332, 37 L.Ed.2d 314
(1973).

My colleagues argue that we must not
"intrude on the political realm” by elim-
inating multi-member districts, nor
should we “sift and shuffle abstract fig-
ures” to achieve smaller deviations be-
tween districts. These arguments, |
fear, miss the point. The former ig-
nores the political consequences of
simply preserving the status quo, while
the latter substitutes convenience for
the Constitution.

I agree with my colleagues that we
must decide this case outside the "politi-
cal realm,” but the assumption of the
majority that doing nothing with the ex-
isting plan is not doing something rep-
resents a "head-in-the-sand” viewpoint.
Either doing something or doing nothing
may have political consequences, but we,
of course, must close our eyes to those
consequences. Our decision must be
based upon application of proper legal
and constitutional principles.

The path to a proper resolution of the
substantive issues in this case lies in un-
derstanding the nature of the decision
that we are called upon to make. Unlike
S0 many courts, we are not confronted
with a challenge to an apportionment
scheme duly enacted by a state legisla-

requires that the parties be precluded,

with rare exceptions, from re-opening and

re arguing matters already decided. [Unit-

ed States v. Swift A Company, 189 F.

Supp. 885, 002 (N.D.I11.1900) (citations

omitted), nff'd, 307 U.S. 009, fil S.Ct

1018, fl L.Ed.2d 1249 (1061)]

Barrett v. Baylor, 457 F.2d 119, 123 (7th

Cir. 1672).

The question of the inappropriateness of
the Dubaoti Flan as a permanent solution to
North Dakota's reapportionment woes ha*
already been settled by our order of June
30, 1972. To reverse our publicly stated
view of this mnttcr—without some new cir-
cumstance compelling that change—thus vio-
lates the sound judicial principles underlyinf
the doctrine of the "law of tho caae" and **e
rioualy undercuts the stability of our decb
alon-making procoiw,
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ture, where the threshold question is
whether a constitutional violation exists
to justify federal court intervention.
We are well past that point in this liti-
gation. The invalidity of the existing
apportionment scheme was adjudicated
in our order of May 22, 1972. What re-
mained, following our temporary adop-
tion of the Dobson Plan on June 30,
1972, was a final exercise of our equ.ty
power to fashion a more permanent rem-
edy in the form of a new apportionment
plan.

The general question now before us is
this: what are the obligations and re-
strictions on the discretion of a federal
district court in the exercise of this eq-
uity power? In particular, we search
for an answer to these two specific ques-
tions:

1) Must the court replace multi-mem-
ber districts with single-member
districts where the former were
never established as a matter of
state policy, but were originally
adopted as an expedient in a pre-
vious court-fashioned plan?

2) How close to absolute equality
must the court come in re-drawing
district lines in the absence of
clearly controlling state apportion-
ment policy?

Before suggesting my answers to
these two points, | think that a detailed
review of the history of reapportionment
in North Dakota is useful.

I

History shows that the North Dakota
Legislature reapportioned itself infre-
quently and not too well. Mr. Richard
Dobson, political editor of the Minor
Daily News and drafter of the Dobson
Plan here in question, has described the
htuation in those words:
of statehood, the
reapportionment problem has never
been dealt with satisfactorily. Much

the time the legislature simply
tried to ignore the problem. When

cigit.

action was taken, it was usually de-
signed to preserve the status quo and
safeqguard incumbent legislators.
[Dobson, Reapportionment Problems,
48 N.D.L.Rev. 281 (1972).]

Importantly, there has been no valid,
new apportionment scheme placed into
effect by the legislature since 1931.
Variances between districts, which exist-
ed even then, swelled with population
shifts over the intervening years. For
example, Renville County had 7,263 in-
habitants in 1930, while the City of Far-
go had 28,619; 30 years later, the 43rd
District (Renville County) had shrunk
to 4,698 while the 9th District (Fargo)
had expanded to 46,857. See Dobson,
supra at 285.

In 1961, a state reapportionment com-
mission—created by a 1960 amendment
to the North Dakota Constitution—
sought to re-draw the districts, but pro-
duced a plan clearly favoring the rural
areas in representation.3 An initial
court challenge was rejected by the state
supreme court on u minor procedural
point. State ex rel. Aamoth v. Sathre,
110 N.W.2d 228 (N.D.1961). The plain-
tiffs then turned to the federal district
court which abstained, pending further
action by the state supreme court. Lein
v. Sathre, 201 F.Supp. 535 (D.N.D.1963)
(Davies, J., dissenting). Accepting ju-
risdiction, the state supreme court inval-
idated the commission plan based on
state consitutional law principles. State
ex rel. Lein v- Sathre, 113 N.W.2d 679
(N.D.1962).

Following the United States Supreme
Court’s historic decision in Baker v.
Carr, 369 U.S. 186, 82 S.Ct. 691, 7 L.
Ed.2d 663 (1962), the plaintiffs re-
turned to federal district court, but were
agnin rebuffed. The court denied in-
junctive relief on the ground that there
was no showing that the state legisla-
ture would not heed the state consti-
tution’s mandate to redistrict. Lein v.
Sathre, 205 F.Supp. 535 (D.N.D.1962)
(Davies, J., dissenting).

3. %Dobiou, Honpportlonment Problems, 48 N.D.L.Itev. 281 265 (1072).
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Rural interests in the legislature,
however, pushed through a reapportion-
ment scheme in the 1963 Session which
comported with no known version of the
"one-man, one-vote" principle. See Dob-
son, supra at 286. Based upon the
then-newly-decided case of Reynolds v.
Sims, 377 U.S. 533, 84 S.Ct. 1362, 12 L.
Ed.2d 506 (1964), the federal district
court invalidated that scheme as well as
those portions of the state constitutional
provisions relating to apportionment
(sections 26, 29, and 35) amended in
1960. The court, however, refused to
take further action until the legislature
was given an adequate opportunity to
reapportion itself within the Reynolds
v. Sims guidelines. Paulson v. Meier,
232 F.Supp. 183 (D.N.D.1964) (Davies,
J., dissenting in part) [hereinafter Paul-
son /].

A compromise legislative plan, enacted
on the final day of the 1965 Session, be-
came law without the signature of the
governor, but made little improvement
over the invalidated 1963 version. This
plan was promptly nullified by the fed-
eral district court which then ordered
into effect its own plan. Paulson v.
Meier, 246 F.Supp. 36 (D.N.D.1965)
[hereinafter Paulson //]. In a radical
departure from state precedent, the
court included in its plan five predomi-
nantly urban, multi-member senate dis-
tricts, thereby creating the problem
which is at the heart of the present dis-

4. Republication legislators from the five ur-
ban districts, which elected from two-to-
four senators each, wanted to retain the
feature of at-large elections in these dis-
tricts; but the Democrats wanted to sub-
divide those districts. Some rural Repub-
lication lawmakers also opposed multi-sen-
ator districting, contending that it gave
urban residents on undue advantage, [/if.
at 287]

5. Although tho record in this court does not
indicate any reasons for delay in processing
tho action, we tnke judicial notice that
North Dakotn was undertaking tho drafting
of o new constitution and that n Constitu-
tional Convention consisting of delegates
representing the peoplo of North Dakota
were considering proposals to provide for
reapportionment by a commission. S% Petl-
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pute.  This court-fashioned plan re.
mained in effect until voided by our or-
der of May 22, 1972, in the instant ac-
tion.

Early in 1971, following some incon-
elusive grappling with the politically hot
issue of multi-member districts by the
legislature,4 a suit was brought in state
court challenging the districts on state
constitutional grounds. The North Da-
kota Supreme Court ruled that that por-
tion of section 29, which since statehood
had required single-member senate dis-
tricts, had been necessarily invalidated
along with the other constitutional pro-
visions relating to reapportionment in
Paulson /, and dismissed the suit. State
ex rel. Stockman v. Anderson, 184 N.W,
2d 63 (N.D.1971).

This action was commenced in Novem-
ber 1971. Plaintiff alleged that popula-
tion changes reflected in the 1970 Cen-
sus had altered the urban-rural balance
and that the court-fashioned plan of
1965 no longer provided representation
in the legislature complying with the
Equal Protection Clause of the four-
teenth amendment. They further al-
leged that, since the legislature had
failed to reapportion itself in 1971, the
court was required to do so.

A three-judge district court was
not requested by plaintiffs until
they filedan amended complainton May
8, 1972.® This panel, therefore, faced a

tioncr's Application for Stay to the United
States Supreme Court at 3-t (dated July
11, 1972), Chapman v. Molcr, Civ. No. 4G(H,
372 F.Supp. 303 (D.N.D.).

The Constitutional Convention adopted the
following proposal as n reapportionment
method for a legislature:

Section 5, REAPPORTIONMENT.

A legislature reapportionment comoW*
sion, consisting of electors nppoli ™1
the district judges in a number and m*n-
ner aa shall be established by the diatrict
judges, ahall fix the number of senator*
and representatives and divide the *1*1*
Into aa many senatorial districts of conl
pact and contiguous territory as there »r*
senators. Tho commission shall gu»r»n’
tee, as nearly as practicable, that
voter Is equal to every other voter in in*
stnte in the costing of ballots for Is|i****
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time pressure in hearing the case and
awarding relief, if appropriate, before
the then-impending 1972 primary and
general elections. We were acutely
aware that making substantial changes
in legislative district boundaries might
lead to great confusion and disruption in
the conduct of the elections and the op-

tivc candidates. One senator and nt least
two representatives shall be apportioned
to each senatorial diatrict and be electee!
nt large or from subdistricta thereof. The
commission may combine two senatorial
districts and provide for tho election of
senators at large and representatives at
large or from subdistricta thereof.

The commission shall prescribe its own
procedures. Upon agreement by a majori-
ty of its members, the commission shall
file its reapportionment plan with the sec-
retary of state, and it shall become effec-
tive sixty days after the date of filing;
provided, the supreme court, in the exer-
cise of original jurisdiction, may review
any plan adopted by the commission. If
the plan fails to meet state or federal
constitutional requirements, the court shall
direct the commission to revise the plan
within a stated time.

Commission members Bhall be a. pointed
following adoption of thio constitution and
immediately following the 1980 general
election and every ten years thereafter.
No member of tho legislative assembly
shall be eligible, during his term of office,
for appointment to *ho commission. Com-
mission members shall acrvc until eacli ro-
apportiomncnt plan becomes finally effec-
tive, and shall be compensated as provided
by law. Vacancies shall he filled in the
anmo manner as for original appointment.
[Article 1V, 5 5 (Alternate Proposition
1A), Final Draft of the Constitutional
Convention as presented February 17,
1972, to the Plenary Session, Daily Jour-
nal of the Constitutional Convention, at
540.]

Aa an alternative if tho people adopted n
LNG®A form of legislature, the proposed
reapportionment section stated:

Section 5. REAPPORTIONMENT.

A legislative reapportionment commis-
sion, consisting of electors appointed by
the diatrict judges In n number and man-
ner as shall be established by the district
Judges, shall fix the number of legislators
and divide the stu'e Inlo legislative dis-
tricts of compact and contiguous territory.
No district shall elect more than four leg-
islators, and tho commission shall guaran-
tee, ns nearly as practicable, that every
voter in equal to every other voter In tho
state In the casting of ballots for legisla-
tive candidates.

erations of the political parties in North
Dakota, which are required to organize
and operate on the basis of legislative
districts. N.D.Cent.Code § 16-17-01 et
seq. (Supp.1971).0

This court, nevertheless, determined
that our obligations as judges required
us to undertake immediate consideration

The commission shall prescribe its own
procedures. Upon ngreement by a majori-
ty of its members, the commission shall
file Its reapportionment plan with the sec-
retary of state, and it shall become effec-
tive sixty days after the date of filing;
provided, the supreme court, in the exer-
cise of originnl jurisdiction, may review
nny plan adopted by the commission. If
the plan fails to meet state or federal
constitutional requirements, the court shall
direct the commission to revise the plan
within a stated time.

Commission members shall be appointed
following adoption of this constitution and
Immediately following the 19S50 general
election and every ten years thereafter.
No member of the legislative assembly
shall be eligible, during his term of office,
for appointment to the commission. Com-
mission members shall serve until each re-
apportlonmcnt plan becomes finally effec-
tive, and shall be compensated as provided
by law. Vacancies shall be filled in the
some manner ns for original appointment.
[Article 1V, § 5 (Alternate Proposition
1R). I0 & 543]

The voters of North Dakota on April 28,
1972, rejected the constitution and the North
Dakota reapportionment again fell into the
laps of federal judges.

6. The Chairman of the North Dakota Repub-
lican State Committee, for example, stated
that Ida party had already commenced pro-
cesses leading to the selection of delegates
to state and national party conventions and
that local party districts were in the process
of endorsing legislative candidates. Ho con-
cluded that:

If tho court indicates a new apportionment
will be undertaken before tho 1972 elec-
tions the entire political structure will be
suspended in confusion until the new dis-
trict lines are determined. When the de-
termination ia made the entire process will
have to bo begun again and there will
not be time to accomplish the necessary
procedures requited by the parties in on
election year.
Affidavit of Jack Huss in Support of De-
fendant's Answer to Amended Complaint
(filed May 18, 1972), Chapman v. Meier,
Civil No. 4(KM (D.N.D.).

17,
2!
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of positive action. After hearing the
case on May 18, 1972, we acted on the
merits four days later, declaring:

The plaintiffs have made a legally
sufficient showing that the existing
legislative apportionment scheme in
the State of North Dakota fails to
meet Federal Constitutional standards.
[Chapman v. Meier, Civ. No. 4664
(D.N.D., filed May 22, 1972) at 1.]
We further said that we would at-

tempt promptly to reapportion the state
in conformity with federal constitutional
standards and in time for the 1972 elec-
tions. To aid us in this task, we ap-
pointed three Special Masters.7 Exhib-
iting our real concern for avoiding dis-
ruption to the political processes on the
eve of the 1972 elections, we set out apa-
cific guidelines for the Masters.s On
June 20-21, 1972, we met with the Mas-
ters to consider eight alternate plans of
reapportionmL.it.

7. Mr. Richard Dobson u' Minot, Mr. Thom-
as K. Ostenson of Fnrgo; and Mr. R. R.
Smith of Grand Forks. We regret to note
that Mr. Smith has since passed away, after
serving our court well on this and other oc-
casions.

0. B opinion of Judge lienson, Yxa at 307.

9. Judge Benson, concurring in but not sign-
ing the order, stated in a separate opinion
that he would not limit the plan to the 1972
election.

10. Among other things, we said:
The plan substantially reduces the dispro-
portionate representation which would re-
sult from elections under the existing ap-
portionment of North Dnkota. At the
same time, the Dobson Plan causes n min-
imum disruption in the election processes
for the 1972 pritnnry nnd general elec-
tions. e« < * To nvoid major change
in the present legislative district bounda-
ries, the Dobson Plan provides for nn in-
crease in the sire of the legislature. In
this way, the number of inhabitants attrib-
utable to each senator for equal represen-
tation is reduced to n figure compatible
with the present populations of the rurnl
districts, thereby avoiding tho substantial
remapping of these districts which would
have been necessary if the number of sen-
ators had been kept nt 49. [Chapman v,
Meier, Civil No. 4004, 372 F.Supp. 305,
300 (D.N.D., filed Juno 30, 1972).)
In the odd-numbered districts which hnd
elected senatora for a four-yonr term in

In our memorandum opinion and on
der filed June 30, 1972, we settled on at
slightly amended version of a plan drafts
ed by Master Dobson, now called the.
Dobson Plan, as an appropriate means

of affording interim relief to the citi-:

zens of North Dakota from njal-

j

apportionment.® This relief was tai.’

lored to the exigencies of the pre-elec-
tion situation and geared to minimizing
disruption in the political and electoral
processes.10

In their amended complaint, plaintiff* |

had asked that we provide for single-
member districts in any reapportion-
ment plan adopted by the court. In our
opinion we recognized the validity of
plaintiffs’ request, but did not grant re-
lief at that time in order to avoid "ex-
tremc  disruption in the elective
processes." 11 However, we directed the
Masters to give additional study to

1970, wc took tho following steps to mini-
mize disruption. Since we made substantial
changes in only four legislative districts har-
ing such *“holdover" senators, we required
new elections in those districts, but other-
wise permitted all other "holdover" senator*
to serve out their terms. We permitted cer-
tain metropolitan districts to conduct elec-
tions only to fill vacancies attributable to
any additional seats given them in the new
plan.

As to even-numbered districts, we noted:

No serious problems for the 1972 elec-
tions seem likely to arise from proposed
changes in the boundaries of several

districts under the Dobson
Plan since the terms of senators last
elected from all even-numbered district*
will expire this year. In each eveu-num-
bercd district, aa changed by the Dobson
Plan, the electors in 1972 will select *
senator or senators as well as house mem-
bers to represent them during the nezt
legislative session. , at 360]

11. We said in thia regard:
Wo briefly comment on tho continuation

of the five multi-member senatorial du-
tricts in which are located tho cities o
Fargo, Grand Forks, Minot, Bismarck, and
Jamestown. In the most populous 21*
district, encompassing the Fargo arel’
voters may be called upon to elect

members of the legislative assembly O
represent that district, five to serve in * e
Senate and ten to serve in the House o
Representatives. In each of tho othe

— —

— -

N v
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reapportionmenti2 and to submit an ad-
ditional report. We recognized the pub-
lic's interest in the court’s proceedings
by making arrangements for "interested
persons” other than the named parties
to express their views.

Our order filed June 30, 1972, should
have been the prelude to a final deter-
mination of the reapportionment contro-
versy for the decade of the 1970’. But
this panel, much like the earlier panel in
Paulson 1, paid great heed to the re-
quest of the State of North Da-
kota to stay our hand to give the
legislature another opportunity to
"carry out its duties, responsibilities,

multi-member districts, tho electors may
also be called upon to elect a substantial
number of representatives at a single elec-
tion. |f each of the mnjor political par-
ties endorses a full slate of candidates, the
electorate in the largest multi-member dis-
trict could bo called upon to judge tbc
qualifications of at leaBt thirty candidates
for state legislative office. In such cir-
cumstances, the task confronting a voter
in making a considered choice among indi-
vidual candidates would appear to be most
formidable.

The five multi-member legislative dis-
tricts were created by the Federal District
Court in Paulson v. Meier, 246 F.Supp. 36
(D.N.D.1D65), and not by enactment of
the Legislative Assembly. In light of sub-
sequent Supreme Court pronouncements,
we believe it would be improper for this
Court to permit their continuation in a
court-fashioned plan. In Connor v. John-
son, 402 U.S. 690. 01 S.Ct. 1760, 29 L.Ed.

268 (1071), the Court stated:

e " e (W)hen district courts are
asked to fashion apportionment plans, sin-
gle-member districts are preferable to
large multi-member districts as a general
matter. Il at 692, 91 s.Ct. at 1702

The Supreme Court subsequently re-em-
phasiztd this ruling in Connor v. Williams,
464 U.8. 049, 551, 92 S.Ct. 050. 30 L.Ed.
2d 761 (1072), We feel constrained to
permit multi-member districts to continue
during the 1972 elections, however, to
avoid extreme disruptions in tho elective
preceases. We rccognizo that political
party organizational structure has been
formed, for elections subsequent to the

4965 apportionment decision, algng legisla-
tive district lines, gaeraﬁy ch. 16-
17 NDCC. We rcecgnizo that it takes

considerable time for members of a politi-
cal party to organize and operate offec-

7 FSup—5

and functions” to reapportion itself.
See Brief in Support of Defendant's Mo-
tion for Stay (filed October 30-1972) at
4, Chapman v. Meier, Civil No, 4664
(D.N.D.). Attached to thia motion was
a copy of a letter from Representative
Bryce Streibel, Chairman of the North
Dakota Legislative Council,13 creating a
bipartisan Special Committee on Reap-
portionment, consisting of six legislators
and five citizens, to study and to develop
a reapportionment plan for submission
to the legislature and “for use by [state
and federal] courts in any judicial pro-
ceedings relating to reapportionment of
the North Dakota legislature.” See At-

tively for the benefit of the electorate,
following a change in district boundaries.
We think it inappropriate, therefore, to
change the method of selecting tho mem-
bers of the legislative assembly in these
multi-member districts at this late date in
light of the confusion which such a change
would likely precipitate. We feel that the
electorate will be better served by mini-
mizing tho confusion surrounding the im-
pending elections, that it would be by
the abolition of multi-member districts at
this eleventh hour. [Id., at 366.]

12 We specifically requested the following:
Tho Special Masters should give additional
consideration to creating legislative dis-
tricts along the lines suggested In the Os-
tenson Plan, the boundaries of which
should remain as compact as possible
while taking into account case of travel
within each district, aa well as tho sub-
stantial Identity of economic nnd social in-
terests among its Inhabitants. The guid-
ing principle of this study, of course, will
be the requirements of equal representa-
tion mandated by the Fourteenth Amend-
ment to the United States Constitution.

Additionally, the Masters arc directed to
modify the Ostenson Plan so as to elimi-
nate the existing multi-mc uber senate dis-
tricts by creating senate districts or sub-
districts each of which shall be represent-
ed by a single sonator and two house
members In_the North Dakota Legislative
Assembly. [ld. a. 368.]

13 The Legislative Council la a special body
of the state legislature created to study
matters of public Interest and to recommend
appropriate action by the legislature. The
Council Itself Is composed entirely of legisla-
tors, but Council committees may includo
private citizens. N.D.Cent.Code 9'64-35-01
et acq. (Supp,1973).
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tachment to the Brief in Support of De-
fendant's Motion for Stay (filed October
30, 1972), Chapman v. Meier, Civil No.
4664 (D.N.D.).

Subsequently, we granted a stay of
the proceedings, observing that “no prej-
udice is likely to follow from this court’s
deferring further action on reapportion-
ment until the 1973 legislature has had
the opportunity to consider the reappor-
tionment question." Chapman v. Meier,
Civil No. 4664 (D.N.D., filed November
8, 1972) at 3. We further directed the
Attorney General to file a report to this
court regarding action taken by the leg-
islature, and, retaining jurisdiction, we
stated that our order was “without prej-
udice to the contentions made by the
plaintiffs in these proceedings.” Id. at
3-4.

The report, filed by the Attorney Gen-
eral on March 30, 1973, discloses that,
with great diligence, efficiency, and
promptness, the Committee formulated a
reapportionment plan which on its face
at least complied with constitutional
standards and appeared to be free of
partisanship. Legislative Council Chair-
man Streibel described the plan, intro-
duced as House Bill 1042, in these
words:

House Bill No. 1042 leaves 32 coun-
ty lines intact. It has the smallest de-
viation ratio of all the plans submitted
to either the Court or the Committee.
The deviation ratio is 1.04-1, which
is determined by taking the high
percentage of the mean population
(District #18-12,599 per Senator

14. Statement by Rci> Bryce Streibel to Joint
Senate and House Reapportionment Commit-
tee, January 3, 1973, Exhibit 3, Return to
nnd Compliance with Order (filed Mnrcb 30.
1973), Chapman v. Meier, Civil No. 4CC4
(D.N.D)).

The Inst sentence of Rep. Strcibel's state-
ment, however, does not reflect quite fully
the actions of the Committee on the issue of
inulti-mcmber  districts.  On  several occa-
sions during its deliberations, the Committee
considered the elimination of such districts
nnd, at one point, actually voted to do so.

Minutes of the Special Committee on
Reapportionment, October 11-12, 1972, at 7,
Supplementary Return (filed January 14

— + 2%) and dividing it by the low
(District #22-12,150 per Senator
percentage of the mean population
— —1.6%). House Bill No. 1042 call*
for 60 Senators and 100 Represent?,
tives in 37 legislative districts.

House Bill No. 1042 rigidly adheres
to the one-man, one-vote requirement
established by the Court. It main-
tains the “Communities of interest"
philosophy to a great degree.

Reapportionment is a legislative re-
sponsibility and not a job for the
Courts. As elected representatives of
the people, legislators can express the
wishes of the voters regarding reap-
portionment better than appointed
judges.

House Bill No. 1042 was adopted
unanimously by the Council’s Reap-
portionment Committee. The plan
meets all the Courts’ tests for accepta-
bility. It breaks fewer county lines
than many plans submitted. It keeps
legislative representation pretty much
as it is. It does not drastically reduce
the number of legislators which would
have had the effect of reducing rural
representation. The rural voice of
North Dakota is fading fast enough
as it is without us hastening it.

The plan leaves in the current multi-
senator districts. Subdistricting can
be done at a later date if the leg-
islature so desires. There just isn't
enough census data from Grand
Forks, Minot, or Bismarck to reappor-
tion at this time on any basis other
than multi-senator districts.14

1974), Chapman v. ! cier, sUIU After ad-
ditional debate on this issue, however, the
Committee reversed itself nnd decided to
hold the matter in abeyance until an overall
reapportionment plan, including multi-men”
ber districts, was formulated und adopted.
Minutes of the Special Committee on
Reapiwrtlonment, November 8-9, 1972, at 0,
Supplementary Return, supra.

No further votes on the apcciflc matter of
multi-member districts were taken by the
Committee, nnd die following sentence #’
pearcd in the Committee's final report:

The Committee also concluded that it he'l

neither the time, nor the necessary data,

to dlvldo multi-member districts in*o *B
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In its journey through the legislature,
however, House Bill 1042 underwent
substantial alteration.  District lines
were redrawn. The legislature refused
to amend the bill to provide for subdis-
tricts in the larger cities. See Senate
Journal, January 23, 1973, at 241, Sup-
plementary Return (filed January 22,
1974), Chapman v. Meier, Civil No. 4GG4
(D.N.D.). The altered reapportionment
proposal lost its bipartisan support.
Where the original Committee version
avoided consideration  of  partisan
politics,26 the revised plan produced a
volley of charges that the district lines
were gerrymandered to protect incum-
bents. See Senate Journal, February 15,
1973, at 682-583, Exhibit 5, Return to
and Compliance with Order (filed March
30, 1973), Chapman v. Meier, Civil No.
4664 (D. N.D.).

The bill in its altered form was vetoed
by Governor Arthur A. Link on Febru-
ary 2, 1973, as "unfair," principally be-
cause of the failure of the legislature to
create single-member senatorial dis-
tricts. See Veto Message, Exhibit 1,
Return to and Compliance with Order,
supra.

In an atmosphere of politically parti-
san charges and countercharges, the leg-
islature overrode the Governor’s veto by
a vote of 72 to 30 in the House and 37
to 14 in the Senate. See Exhibit 4, Re-
turn to and Compliance with Order, su-
pra. Yet this reapportionment never be-
came law: first, because under Section
67 of the North Dakota Constitution, it
did not take effect until July 1st after
the close of the session; and second, be-
cause, prior to July 1st, the effective-

gle-mcmbcer  subdlstriots in  an accurate

manner. [Report of the North Dakota

Legislative Council at 137, Supplementary

Return, supra.]

For n discussion of data which was made
available to the Legislative Council Commit-
tee on which it might have subdivided mul-
ti-senator districts, if tlie Committee wished
tZo)do so, seo text of this opinion, | nt n.

*5- Gail Hcrnctt, a state senator at the time
end chairman of the Special Committee on
Reapportionment, was asked by a member of

ness of the measure was stayed by the
filing of a referendum petition signed
by the requisite number of electors, pur-
suant to Section 25 of the North Dakota
Constitution.

In addition, an initiated amendment to
the North Dakota Constitution was pro-
posed which would have created a bipar-
tisan commission composed of non-legis-
lators to accomplish reapportionment
and which specifically provided for sin-
gle-member senate districts and single-
member house subdistricts thereof. The
requisite number of electors signed the
initiative petition pursuant to Section
202 of the North Dakota Constitution.

Upon the motion of the plaintiffs, and
after a hearing on the matter, we or-
dered a stay of proceedings in this ac-
tion pending the outcome of the initia-
tive and referendum elections. Chap-
man v. Meier, Civil No. 4664 (D.N.D.,
filed May 25,1973).

The elections were held on December
4, 1973. House Bill 1042 was rejected
by the voters by a vote of 60,729 to
44,363, while the constitntior al amend-
ment was defeated by a vote of 53,831 to
43,178. See Certificate of the Secretary
of State, Attached to Defendant’s Mo-
tion to Readopt Court-Fashioned Plan
(filed December 26, 1973), Chapman v.
Meier, Civil No. 4664 (D.N.D.). With
the legislature’s action thus nullified
and the commission device rejected, the
matter is once again before our court
without any clearly controlling state re-
apportionment policies for our guidance.

Defendants have moved for an order
readopting permanently our reapportion-

tbc Joint Committee on Reapportionment of
the legislature {0 comment on tho 14 incum-
bents who would be required to run against
ench other under the Legislative Council
Plan. Chairman Hernett stated, according
to the report of the meeting, that "he could
not [comment] because he did not consider
politics when drawing this up." Minutes of
tho Joint Committee on Reapportionment,
Jan. 4, 1073, at 2, Exhibit 3, Return to and
Compliance with Order (filed March 30,
1073), Chapman v. Meier, Civil No. 4004

(D.N.D.),

Till
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ment plan filed June 30, 1972; plain-
tiffs resist and move for the adoption of
a new plan consistent with our order of
that date. Having more clearly defined
the historical perspective of the instant
action, | turn now to an examination of
the legal issues.

The majority today directs that future
elections for the state legislature in the
major cities of North Dakota shall again
be conducted on a multi-member district
basis.18 In continuing these districts,
the court has exceeded the permissible
bounds of its discretion. See Connor v.
Johnson, 402 U.S. 690, 692, 91 S.Ct.
1760, 29 L.Ed.2d 268 (1971).

We are not here concerned with a leg-
islative adoption of such a reapportion-
ment plan. The only plan ever enacted
by the legislature containing the multi-
member feature was House Bill 1042,
which was defeated by the voters in n
referendum election. If House Bill 1042
had withstood the voters’ attack, the is-
sue before us would be quite a different
one and its resolution more evident.
For, as the majority correctly points
out, the cases clearly hold that the adop-
tion of a multi-member scheme by a leg-
islature does not constitute a per se vio-
lation of the Constitution. See Opinion
of Judge Benson, supra at 375. But the
cases compel a different conclusion when
a federal district court is called upon to
exercise its discretion in fashioning a
new apportionment plan.

The Supreme Court has repeatedly
noted the objectionable features of mul-
ti-member districting.11  In Lucas v.
Forty-Fourth General Assembly of Colo-

16. The 21st district including the cities of
Fargo (population 53,305), West Fargo and
Industrial Pork (imputation 5,205), and
some outlying arena of Casa County, em-
braces a total population of 00,242, and shall
hnvo five senators and ten representatives;
the 6th District, Minot area and alrbase
(population 40,008), four senntors nnd eight
representatives; the 8th Diatrict, Grand
Forks and alrbase (population 51,243), four
Renators and eight representatives: the 32nd
District, Bismarck area (imputation 35,590),

372 FEDERAL SUPPLEMENT

rado, 377 U.S. 713, 84 S.Ct. 1459, 12 L.
Ed.2d 632 (1961), for example, the
Court stated;

One of the most undesirable features
of the existing apportionment scheme
was the requirement that, in counties
given more than one seat in either or
both of the houses of the General As-
sembly, all legislators must be elected
at large from the county as a whole.
Thus, under the existing plan, each
Denver voter tvas required to vote for
eight senators, and 17 representatives.
Ballots were long and cumbersome, and
an intelligent choice among candidates
for seats in the legislature was made
quite difficult. No identifiable con-
stituencies mlhin the populous coun-
ties resulted;, and the residents of
those areas had no single member of
the Senate or House elected specifical-
ly to represent them. Rather, each
legislator elected from a multimember
county represented the county as a
whole. [377 U.S. at 731, 84 S.Ct. at
1471 (footnote omitted).]

Seven years later, in the key case of
Whitcomb v. Chavis, 403 U.S. 124, 91 S.
Ct. 1858, 29 L.Ed.2d 363 (1971), while
upholding a legislatively created multi-
member scheme against a head-on con-
stitutional attack, the Court stated:

We are not insensitive to the objec-
tions long voiced to multi-member dis-
trict plans. Although not as prevalent
as they were in our early history, they
have been with us since colonial times
and were much in evidence both be-
fore and after the adoption of the
Fourteenth Amendment. Criticism is
rooted in their winner-take-all as-
pects, their tendency to submerge mi-

three senators and aix representatives; aw*
finally, the 20th District, Stutsman County
including Jamestown (population 23550),
two senators anil four representatives. Rep-
resentatives from multiplc-senate district*
amount to 35 percent of the legislature.

Opinion of  dge Benson, ITPfa
17. %je‘erdl‘., Carpeneti, Legislative Ap-

portionment:  Multimember Districts
Fair Representation, 120 U.I'n.L.Kev. 0W
(1072).
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norities and to overrepresent the
winning party as compared with the
party’s statewide electoral position, a
general preference for legislatures re-
flecting community interests as closely
as possible and disenchantment with
political parties and elections as de-
vices to settle policy differences be-
tween contending interests. The
chance of winning or significantly in-
fluencing intraparty fights and issue-
oriented elections has seemed to some
inadequate protection to minorities,
political, racial, or economic; rather,
their voice, it is said, should also be
heard in the legislative forum where
public policy is finally fashioned. In
our view, however, experience and in-
sight have not yet demonstrated that
multi-member districts are inherently
invidious and violative of the Four-
teenth Amendment. [403 U.S. at
167-160, 91 S.Ct. at 1876-1877 (foot-
notes omitted).]“
Thus, although multi-member districting
does not amount to an Equal Protection
violation, there are sufficient undesira-
ble characteristics adhering to it to tes-
tify restricting its use in court-fashioned
plans, absent special circumstances.
This is precisely the rule which must
control our decision in the case at bar,
and it was enunciated by the Supreme
Court under its supervisory power over
federal courts in Connor v. Johnson, 402
U.S. 690, 91 S.Ct. 1760, 29 L.Ed.2d 268
(1971).
The majority has unsuccessfully
sought to distinguish away this control-
ling precedent by characterizing Connor

18 Tho court in VHItOOND also discussed the
thesis, expounded by Professor John lianr-
haf in Banxhaf, Multi-Member Electoral
Districts—Do Thoy Violate the "One Man,
One Vote" Principle, 75 Yale L.J. 1309
(1060), that residents in multi-member dis-
tricts aro overrepresented as a result of
bloc-voting, but found no such showing In
that case. 403 U.S. nt 141-148, 91 S.Ct.
1858

Dick Dobeon, author of the Dobson Plan,
Political editor of the Minot Dally News and
1 ielegate to the North Dakota Constitu-
tional Convention, docs not favor the multi-
eenate diatrict proposal which tho majority
adopts In Its plan, for Dobson has said:

v. Johnson as a racial discrimination
case. This is a misreading of the fact
situation, for it is a straight population
variance case.

On May 14, 1971, a three-judge dis-
trict court in the Southern District of
Mississippi invalidated the then-existing
Mississippi legislative reapportionment
statute, because of a total variance of 26
percent between the largest and smallest
districts, and, on the eve of the forth-
coming 1971 legislative elections, at-
tempted to fashion an interim plan of
reapportionment—much as this court
was called upon to do in the instant case
in June 1972. Connor v. Johnson, 330
F.Supp. 506 (S.D.Miss.1971).

The district court’s judgment was that
single-member districting would be "ide-
ul” for Hinds County, Mississippi, but
that insufficient time remained before
the candidate filing deadline, 17 days
away, to perform the task of dividing
this county into single-member districts.
The three-judge court therefore issued a
reapportionment plan calling for the at-
large election of five senators and 12
representatives in Hinds County.
Much like the action which we initially
took in this case on June 29-30, 1972,
that court promised to appoint a special
master to investigate the possibility of
single-member districts for the subse-
quent elections there in 1975 and 1977.

Plaintiffs promptly applied to the
United States Supreme Court for a stay,
requesting that the filing date for elec-
tions be postponed and that the district
court provide single-member districts in

Il simply is not fair to allow a voter in an
urban district to participate in tlie election
of four senators wbllo his neighbor in n
rural diatrict participates in the election
of only one senator. It has been shown
mathematically that multi-member elector-
al "systems contain inherent inequalities In
representation.” In decisions to date, the
United States Supreme Court has not
charted a clear path on this issue. Yet
one fact is certain: Slngle-mcmber dis-
tricts are tho essence of equal representa-
tion. (Dobson, Reapportionment Prob-
lems, 48 N.D.L.Rev. 281, 289 (1972).)
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Hinds County. The Supreme Court

granted the application, stating:
The district court is instructed, absent
insurmountable difficulties, to devise
and put into effect a single member
district plan for Hinds County
* * * [402 U.S. at 692, 91 S.Ct. at
1762.]

The court laid down the following stand-

ard for district courts exercising discre-

tion in fashioning apportionment plans:
We agree that when district courts
are forced to fashion apportionment
plans, single-member districts are
preferable to large multi-member dis-
tricts as a general matter. [402 U.S.
at 692, 91 S.Ct. at 1762.]

| am satisfied that this standard re- .

mains the law which governs our deci-
sion. In Connor v. Williams, 404 U.S.
549, 92 S.Ct. 656, 30 L.Ed.2d 704
(1972), decided after Whitcomb v. Chav-
is, supra, the Supreme Court reviewed
another challenge to the district court’s
Mississippi reapportionment plan and
reemphasized its holding in the earlier
Connor case, stating:

The District Court retained jurisdic-
tion over these three counties and or-
dered that a Special Master be ap-
pointed in January 1972 to “take tes-
timony and make findings as to
whether the Counties of Hinds, Harri-
son, and Jackson may feasibly be di-
vided into districts of substantially
equal numbers in population for the
elections of 1975 and 1979." 330 F.
Supp., at 519. Such proceedings
should go forward and be promptly
concluded, for, as this Court has em-
phasized, "when district courts are
forced to fashion apportionment plans,
single-member districts are preferable
to large multi-member districts as a
general matter.” Connor v. Johnson,
402 U.S. 690, 692, 91 S.Ct. 1760, 29
L.Ed.2d 268 (1971). [404 U.S. at
551,92 S.Ct. at 659.]
Most recently, in Mahan v. Howell,
410 U.S. 315, 93 S.Ct. 979, 35 L.Ed.2d
320 (1973), the Court examined the

state legislature’s apportionment of Vir-
ginia which had been invalidated by a
three-judge district court. Although the
Supreme Court reversed the district
court in adopting a new standard on
permissible population variances in state
plans, it did affirm the trial court's use
of multi-member districts in reappor-
tioning certain areas containing military
personnel. Because of “unusual, if not
unique, circumstances” involving severe
time pressures, the Court permitted the
multi-member plan to stand, but only on
an interim basis. 410 U.S. at 331-332,
93 S.Ct. 979. In reaching this decision,
the Court noted that:

The [district] court conscientiously
considered both the legislative policy
and this court's admonition in Connor
v. Johnson, supra, that in fashioning
apportionment remedies, the use of
single-member districts is preferred,
evidence of substantial malapportion-
ment with respect to military person-
nel * * * and the fear that too
much delay would have seriously dis-
rupted the fall 1971 elections. Facing
as it did this singular combination of
unique factors, we cannot say that the
District Court abused its discretion in
fashioning the interim remedy of com-
bining the three districts into one
multimember district. [410 U.S. at
333, 93 S.Ct. at 989.]

Turning to the case at bar, it should
be obvious that we are long past the “In-
terim” remedy stage of Mahan. The
conditions which justified the creation
of multi-member senate districts in 1965
by the court in Paulson II, and which
justified the temporary continuation of
these districts by our court in 1972,
have faded into history. | can find no
valid state legislative policy nor any
practical grounds at the present time
justifying the use of multi-member sen-
ate districts in North Dakota. Thus,
under the language of Mahan and the
holdings in the two Connor cases, the
continuance of multi-member senate dis-
tricts constitutes an abuse of discretion

by this court.
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I have read the complete record in
this case with care, and find no reasons
advanced anywhere in that record for
continuing multi-member senate dis-
tricts as either furthering the art and
science of politics or improving the con-
duct of state government. However, the
record does disclose several arguments
in favor of the more traditional single-
member senate districts:

(1) It gives a voter a chance to com-
pare only two candidates, head
to head in making a choice.

(2) It prevents one political party
with a heavy plurality in one or
two potential districts from
dominating other poential dis-
tricts that might narrowly go
for the candidate of the opposite
party.

(3) It prevents a city wide political
organization from ostracizing or
disciplining a legislator, who
dares stray from the machine's
line.

(4) It permits a citizen to identify a
legislator as his senator and
makes direct communication

easier.19

(5) It makes each senator responsi-
ble for his actions and makes
it difficult for a senator to fade
into the ranks of “the team” to
avoid being identified with spe-
cific actions taken.

(6) It reduces campaign costs and
“personalizes” a campaign.

(7) It creates greater interest in the
possibility of a citizen seeking a
legislative seat without the polit-
ical machine blessing.

(8) It would diminish the animosity
created in the legislature against

*9. For example, in the 21st Diitrlct encom-
Pawing the cities of Fargo nnd West Fnrgo,
four of the five senators live in the extreme
south Ride of Fargo; only one resides in the
northern section of Fargo. No state senator
resides in West Fargo. | take judicial noto

multi-senate districts because of
the tendency of senators elected
by one political party from a
city to vote as a bloc.

O) It would tend to guarantee an
individual point of view if all
senators are not elected as a
team.

(20) It would equalize the power of
people in single senate districts
with the people in the broken
down multi-senate districts to
influence the election of only one
senator.

From North Dakota’s earliest days,
the policy of single-member senate dis-
tricts was an integral part of its politi-
cal tradition. Section 29 of the Consti-
tution of 1889 required such districts
and controlled all elections in the state
until it was invalidated as an almost ac-
cidental by-product of the federal dis-
trict court’s decision in Paulson Il. See
State ex rel. Stockman v. Anderson, 184
N.W.2d 53, 57-58 (N.D.1971). When a
panei of this court adopted with some
hesitancy a truly unprecedented multi-
member senate plan in Paulson II, the
court said:

We have exhaustively considered the
plan as set forth in Senate Bill 39
[which we hereby adopt]. We find it
not perfect. Five “multi-member”
districts are created; county lines are
violated in twelve instances. * * *
Insofar as the multi-member districts
are concerned, if experience proves
that practical difficulties or inequities
result therefrom, appropriate remedial
legislation rnay reasonably be expect-
ed. [246 F.Supp. at 44.]

In the nine years since the court in
Paulson Il first introduced multi-mem-
ber senate districts to North Dakota,

of these facta and that, generally apcaking,
the most affluent citizens in tho 21st Legis-
lative Diatrict arc concentrated on Fargo's
south side. BB Fargo Forum, January 29,
1974, at 9, c. 1 (morning edition).
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they have been the subject of unceasing
political, philosophical, and legal dis-
putes.20 Confronted with "practical dif-
ficulties or inequities" referred to in
Paulson Il, the legislature has been un-
able to resolve this bitterly divisive is-
sue in a manner acceptable to the elec-
torate. A court plan which has produced
and continues to produce this kind of
disruptive results ought not to be re-
adopted. This, unfortunately, is exactly
what the majority has done.

The evidence is at hand to permit the
fashioning of a remedial plan which sub-
divides the multi-member senate dis-
tricts in North Dakota’s major cities.
During the hearings of the Special Com-
mittee on Reapportionment, the late Mr.
R. R. Smith, one of the court's Special
Masters, advised the Committee that he
had successfully formulated single-mem-
ber districts for the cities of Bismarck,
Grand Forks, and Minot. See Minutes
of the Special Committee on Reappor-
tionment, October 11-12, 1972, at 5, and
November 8-9, 1972, at 5, Supplementa-
ry Return, supra. Mr. Ostenson, also
one of our Special Masters, assured the
Committee that:

[17t is not difficult to divide multi-
member districts into single-member
districts in Fargo and West Fargo,
but in other cities it may be necessary
to make ground surveys and estimate
the population within enumeration
districts. Mr. Ostenson said that if
the Committee selects a reapportion-
ment plan, it would not be terribly
difficult to adopt single-member dis-
tricts. [Minutes of the Special Com-
mittee on Reapportionment, Nov. 8-9,
1972, at 8, Supplementary Return, su-

pra.]

Mr. Ostenson also assured this court
that with present census data plus some
added ground surveys, the existing
multi-member senate districts may be
subdivided into single-member senate
districts. See Comments to Ostenson
Plan, attached as Appendix B, Chapman

20. % text ot tiiia opinion at notes 4-C, 14-
15. sojtra.

-
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v. Meier, Civil No. 4664, 372 F.Supp. 353
(D.N.D., filed June 30, 1972).

Given this information, the court
should proceed to comply with the Su-
preme Court’s admonition in Connor v.
Johnson, supra, and establish single-
member senate subdistricts  within
North Dakota's urban areas.

The Dobson Plan cannot stand as a
permanent reapportionment plan for
North Dakota for a second major rea-
son: it contains unconstitutionally large
population disparities between districts.
The largest district (population 13,176)
exceeds the size of the ideal district by
8.8 percent; the smallest (population
10,728) falls short of the ideal by 114
percent—a total deviation of more than
20 percent and a deviation ratio of 1.-
23-1. See Chapman v. Meier, Civil No.
4664, 372 F.Supp. 363 at 365 n. 4 (D.
N.D., filed June 30, 1972).

In our original consideration of this
case, the court fashioned interim relief
based on the fact that the case came to
us on the eve of the 1972 elections. We
sought to avoid disruption of the im-
pending elections and, with that consid-
eration in mind, selected the Dobson
Plan because it effected less change in
the then-existing legislative lines com-
pared to other plans.21 It is now the
time to reevaluate this plan’s variances
calmly in light of the Constitution and

without these wunusual circumstances,
but the question ir: what w”dards to
apply?

In Connor v. Williams, 404 U.S. 549,
92 S.Ct. 656, 30 L.Ed.2d 704 (1972), a
court-fashioned plan for Mississippi's
state legislature—containing a total var-
iance of 18.9 percent—was attacked as
unconstitutional based on Kirkpatrick v.
Preisler, 394 U.S. 526, 89 S.Ct. 1225, 22
L.Ed.2d 519 (1969), and Wells v. Rocke-
feller, 394 U.S. 542, 89 S.Ct. 1234, 22 U
Ed.2d 635 (1969). The Supreme Court,
however, chose not to reach thia issue,

21. S@text of thia opinion at note 10.



OEAPMAN v. MEIER

393

Cite as 372 F.Supp. 371 (1974)

"eand instead vacated the district court’s
order pending completion of proceedings
consistent with the Court’s earlier man-
date in Connor v. Johnson, 402 U.S. 690,
91 S.Ct. 1760, 29 L.Ed.2d 268 (1971).
Since that time, the Court has more
clearly defined the Equal Protection
standards applicable to population devia-
tions in legislative redistricting plans
enacted by state legislatures. Mahan v.
Howell, 410 U.S. 316, 93 S.Ct. 979, 35
L.Ed.2d 320 (1973); Gaffney v. Cum-
mings, 412 U.S. 735, 93 S.Ct. 2321, 37
L.Ed.2d 298 (1973); White v. Regester,
412 U.S. 755, 93 S.Ct. 2332, 37 L.Ed.2d
314 (1973). However, it remains an
open question whether a more stringent
standard, one of "absolute equality,” ap-
plies to reapportionment schemes fash-
ioned by federal district courts in the
exercise of their equity power. But
even assuming, arguendo, that Mahan's
flexible standard controls court-fash-
ioned plans as well as plans enacted by
legislatures, it seems to me that the var-
iances in the Dobson Plan are in all like-
lihood too great to pass constitutional
muster, particularly since no justifica-
tion is shown on the record for continu-
ing the use of this plan.

The touchstone of the Mahan case is
its reaffirmation of a statement from
Reynolds v. Sims, 377 U.S. 533, 84 S.Ct.
1362,12 L.Ed.2d 506 (1964), that:

So long as the divergences from a
strict population standard are based
on legitimate considerations incident
to the effectuation of a rational state
policy, some deviations from the equal-
population principle are constitution-
ally permissible with respect to the ap-
portionment of seats in either or both
of the two houses of a bicameral state
legislature. [377 U.S. at 579, 84 S.Ct.
at 1391.]

Applying this flexible standard to the
legislative reapportionment by the Vir-

72. 1n Pausn Il, & panel of this court deter-
mined that the 1065 legislature had retreat-
ed from tho earlier policy of the State of
North Dakota which accorded legislative
representation on a county-wido basis. 240
F.Supp, at 42-43. Moreover, in oral nrgu-
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ginia General Assembly, the Court up-
held a 16.4 percent variation between
the largest and smallest districts on the
grounds that the deviation arose from a
valid state policy of maintaining the in-
tegrity of political subdivision lines.
Noting that the proper equal protection
test is not framed in terms of "govern-
mental necessity,” but simply in terms
of a claim that a state legisla.ure may
"rationally consider,” 410 U.S. .it 326, 93
S.Ct. 979, the Court concluded:

Neither courts nor legislatures a’e
furnished any specialized calipers that
enable them to extract from the gen-
eral language of the Equal Protection
Clause of the Fourteenth Amendment
the mathematical formula that estab-
lishes what range of percentage devia-
tions is permissible, and what is not.
The 16-odd percent maximum devia-
tion that the District Court found to
exist in the legislative plan for the re-
apportionment of the House is sub-
stantially less than the percentage de-
viations that have been found invalid
in the previous decisions of this
Court. While this percentage may
well approach tolerable limits, we do
not believe it exceeds them. Virginia
has not sacrificed substantial equality
to justifiable deviations. [410 U.S. at
329, 93 S.Ct. at 987.]

Here, however, | cannot say that on
the present record the Dobson Plan "has
not sacrificed substantial equality to
justifiable deviations.” Not only does
the Plan include a deviation greater
than the 16.4 percent upheld in Mahan,
but more importantly it is not justified
by any rational state policy now in ef-
fect. It is clear for example that the
State of North Dakota has not adopted,
either by legislative action or otherwise,
a firm policy of strictly adhering to po-
litical subdivision lines,1* Buch as the
Virginia policy found so important by

ment on a motion for stay In the case at
bar, counsel for defendant-Meier defended
House Bill 1042 in Its amendod form as
passed by tho legislature, by stating:

True, tho Plan cuts through county lines,
but that is not a criteria. Thoro is no
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the Supreme Court in Mahan. Absent
some such policy to justify the large
population deviation of the Dobson Plan,
the Equal Protection Clause requires
this court to adopt an apportionment
plan  with less variance between
districts.13

V.

In dissenting, | believe that it be-
hooves me to offer my suggestions for
resolving the case before us, particularly
since the Supreme Court may once again
be called upon to review the decision of
this court.24

On June 30, 1972, we expressed tenta-
tive approval for the Ostenson Plan.
Since that time, the Special Committee
on Reapportionment of the North Dako-
»t Legislative Council has considered the
Ostenson Plan, the Dobson Pian, and
many others, and with staff assistance

arrived at a different reapportionment
plan which it recommended to the legis-

North Dakota constitutional provision
which addresses itself to that. The one
wo had is, of course, no longer applicable.
[Trarscript of Proceedings, held May 25,
1973, Chapman v. Meier, Civil No. 400-1
(D.N.D.), nt 4-5]

23. The Dobson Plan was reviewed nnd re-
jected by the Special Committee on Reap-
portionment of the Legislative Council dur-
ing its hearings. See Minutes of the Special
Committee on Reapportionment, October
11-12, 1972, nt 305, Supplementary Return
(filed Jan. 14, 1974), Chapman v. Meier,
Civil No. 4604 (D.N.D.). Ultimately, that
Committee recommended n plan containing a
totnl deviation of only ?.0 percent. Re-
port of the Special Committee on Reappor-
tionment &Legislative Council Plan, Supple-

mentary Return, SyXa

24. Tho defendnnt sought a stay of our June
30th order from the Supreme Court, urging
that the 1973 elections be held under the
prior 1965 court plan. Justice Blaekmun de-
nied the stay on July 17, 1972.

25. Tho de&]’] I court said, regarding tho
committee and the 1905 committee plau :
For several months prior to tho commence-
ment of tho next session of thnt Assembly
(the Thirty-ninth), the Legislative Re-
search Committee had been considering

lature. The information which it gath-
ered and the work that it performed are
available to us. See text of this opinion
at note 13, supra. That plan, as noted,
keeps population deviation to a minb
mum. It seems to me that we might fob
low the precedent of an earlier panel of
this court which adopted a committee
plan recommended to the 1965 North
Dakota Legislature in Paulson II,*5 and
give careful consideration to the plan
presented to the 1973 North Dakota
Legislature by this bipartisan citizens-
legislators committee.

Since 1931, the legislature of this
state has been unable successfully to re-
apportion itself, and that duty now rests
in our court. In the exercise of this
duty, our function is to devise the best
plan possible in conformity with the
Constitution and the supervisory guide-
lines provided by the Supreme Court.
Single-member districts have proved ad-
vantageous in assuring the citizens of a

such proposed legislation. That Commit-
tee had engaged Mr. R. R. Smith, a quali-
fied and experienced Certified Public Ac-
countant and resident of tblB state, to
prcpnrc and submit a plan of legislative
apportionment based as precisely 83 prac-
ticable upon population as revealed by the
1960 federal census, but bearing in mind
certnin appropriate guiding principles with
emphasis upon maintaining the integrity of
county boundaries, where possible. Such a
plan was prepared and submitted to a sub-
committee of the LRC; said subcommittee
unanimously approved it. Public hearings
were thereafter held in different cities of
tho state. The LRC was composed of
nincthen members; nine were experienced
and influential members of the legislature,
ten were prominent citizens of the state
who, by reason of their places of resi-
dence, fairly represented the vnrious sec-
tions of the state. Each of the major po-
litical parties was represented. The pi&>
as approved by the subcommittee, was
thereafter unanimously approved by the
LRC nnd submitted to tho Legislative As-
sembly for action, under the designation
Senate Bill 39. Senate Bill 39 was adopt-
ed by the Senate but rejected by th(
House of Representatives. [246 F.Supp-
at 44)]
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district  meaningful representation,
whole multi-member districts have been
the subject of constant criticism by
scholars, legislators, and courts. The
Supreme Court recognized this in Con-
nor v. Johnson, supra, and thus we are
obligated to fashion an appropriate plan
containing single-member senate dis-
tricts in North Dakota’s metropolitan
areas.*6

Apart from the necessity of subdivid-
ing these multi-member senate districts,
lest I be misunderstood, | wish to make
it clear that I am not saying that the
Dobson Plan must be rejected out of
hand by this court. Defendant-Meier
should be given the opportunity to justi-
fy the Plan’s continued existence upon a
showing that it does indeed serve some
rational state policy offsetting the popu-
lation variances.

Accordingly, | would set a hearing
upon the motions now before us. Pend-
ing this hearing, | would direct the
M asters: 17

1) to study and report to the court
concerning the merits of the Legis-
lative Council Reapportionment
Plan;

2) to submit proposals to us for sub-
dividing the existing multi-mem-
ber senate districts of the Dobson
Plan in Bismarck, Fargo, Minot,
Grand Forks, and Jamestown, and
the comparable multi-member sen-
ate districts proposed in the Legis-
lative Council’s Plan; and

3) to make recommendations concern-
ing the proper handling of the mil-
itary population at Grand Forks
and Minot airbases for reappor-
tionment purposes.

2® | contrast the result proposed by the ma-
jority In this caso with that of tho thrcc-
Judge district court in Beens v. Eidahl, 349
B'-Supp. 97 (D.Minn.1972), which in reap-
portioning Minnesota’s legislature trans-
formed multi-mcrabcr ITouso districts into
mtoglc-member seats nnd kept the total de-
viation under 4 percent.

The UNITED STATES of America on the
relation of Thomas Roger McDOUG-
ALD, Petitioner,
V.

D. R. HASSFURDER, Superintendent Di-
vision of Corrections, Raiford,
Florida, Respondent
No. 70-452-Civ-J-T.

United States District Court,
M. D. Florida,
Jacksonville Division.

March 15, 1974.

Habeas corpus proceeding. The
United States District Court, Middle
District of Florida, Jacksonville Divi-
sion, Tjoflat, J., held that where officers
first interfered with suspects’ movement
when they were stopped after alighting
from an automobile which answered the
description of getaway vehicle from rob-
bery, the alleged seizure" of the peti-
tioner’s person was valid; the reason-
ableness of seizure is to be judged by
objective standard of whether facts
available to officers at moment of sei-
zure warranted a man of reasonable cau-
tion in belief that action taken was ap-
propriate; that whether a "search" oc-
curred turned on officer's intent to con-
duct a probing, exploratory quest for ev-
idence of a crime,; and that in view of
fact that initial detainment and initial
search were valid, the petitioner's arrest
was valid and subsequent search of auto-
mobile was likewise valid.

Petition dismissed with prejudice.

1. Searches and Seizures

The reasonableness of seizure is to
be judged by objective standard of
whether the facts available to officers at

27. 1 would recommend the appointment of
Air. Gall Hernett, a former state senator
nnd tho former Chairman of the Special
Committee on Reapportionment, to replace
the late Air. R. R. Smith as n Special blas-
ter.
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TELEPHONE 907-283-7535
FAX 907-283-3014
L1l

May 8, 1995

Representative Mike Navarre
State of Alaska

State Capitol Building, Room 521
Juneau, AK 99801-1182

RE: HB 247 - MANDATING SINGLE-MEMBER ELECTION DISTRICTS

At the regular meeting of May 3, 1995, the Kenai City Council reviewed the enclosed
Alaska Association of Municipal Clerks’ (AAMC) Resolution No. 95-011. This
resolution opposes HB 247, which, if passed, would eliminate the local option of
districting for purposes of electing local officials.

As you are aware, the City of Kenai is a home-rule municipality. Our Charter requires
mayor and council seats to be elected at-large. Our population is nearing 7,000. We
have four voting precincts. HB 247 would financially impact our community, it would
place us out of compliance with our Charter, and there would also be difficulties in
securing candidates to represent the districts this bill would create. As the AAMC
resolution delineates, there are other technical problems passage of this bill would
present, i.e. reapportionment, computer programming, ballot layouts, mapping, etc.

The Kenai Citv Council strongly supports AAMC Resolution No. 95-001 in opposing HB
247.

CITY OF KENAI

John J. Williams
Mayor

JIW /clf

Enclosure

cc: Senator Judy Salo
Representative Vezey
House Community & Regional Affairs Committee
House Health, Education & Social Services Committee
House State Affairs Committee
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By: Alaska Association of Municipal Clerks
Introduced: 03/31/95
Adopted: 03/31/95

RESOLUTION NO. 95-001

ARESOLUTION OPPOSING PROPOSED LEGISLATION
(KB 247) WHICHWOULD DIMINISH THELOCAL OPTION OF
DISTRICTING FORPURPOSES OF ELECTING LOCAL OFFICIALS
WHEREAS, the Alaska Association ofMunicipal Clerks is composed
o fmembers representing first and second class cities, second and third class
boroughs; and home rule and unified municipalities ranging in population
from 70 to 250,000 people; and

WHEREAS, HB 247 would mandate single-member election districts
for all local elected officials and would financially impact all municipalities
including those that are currently districted for their governing bodies; and

WHEREAS, municipalities currently elect governing bodies either at-
large or have some form of districting or combination of the two as
determined by the voters under the local option law currently in effect under
AS 29 and AS 14; and

WHEREAS, all school boards in the state of Alaska are currently
elected on an at-large hasis.

NOW, THEREFORE, BE IT RESOLVED that the Alaska Association
ofMunicipal Clerks opposes HB 247 as it is currently written for the
following reasons:

RESOLUTION NO. 95001
Page 10f3Pages



1. HB 247 fiscally impacts all municipalities and becomes an
unfunded state mandate by causing additional ballot layouts and types of
ballots; mapping; and probable litigation costs resulting from apportionment,

2. The State of Alaska Division ofElections would be fiscally
impacted by having to redraw precinct boundaries to coincide with the
Municipal reapportionment plan, and to provide voter registration lists for
each precinct in each municipality as the State VREMS computer program is
not capable of multi political subdivisions.

3. Most municipal school hoards have a different number of
members than the governing body ofthe same municipality. Overlapping
districts for school boards and governing bodies will create confusion for the
voters and difficulty in conducting and canvassing those elections.

4, Mostfirst and second class cities do not have a voter population
that warrants mandating single-member districts. It would be cost prohibitive
to the State and to the Municipality to divide a city such as Skagway, which
IS currently one precinct with 627 registered voters into 7 different precincts
with approximately 90 voters per precinct,

5. HB 247 places home rule municipalities out of compliance with
their charters.

6. This bill shortens the length of time that municipalities have to
address reapportionment following the official report of a federal decennial
census. Local government are held to a shorter time frame than the State of

RESOLUTION NO. 95001
Page 2 of 3Pages
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Alaska for reapportionment, causing further confusion and difficulty in
conducting elections. For example, following the 1990 census, the State of
Alaska apportionment plan did not become final until mid 1994 causing
precinct changes in 1990,1992, and 1994,

PASSED AND APPROVED THIS 31STDAY OF MARCH, 199.

RESOLUTION NO. 95001
Page 3 of 3 Pages



State of Alaska

DepartmentofCommunity & Regional Affairs

Position Paper

Bill No.: HB 247
Sponsor: Rep. Vezey Position: Oppose
Title:

Aii Act relating to election of municipal governing bodies and

municipal school boards.

Issue:
HB 247 mandates structuring of municipal governing bodies and school

boards by requiring election to these bodies by single-member districts, and
specifies composition of these bodies. Only voters residing within districts
could vote for candidates in those districts.

DCRA Position:
As written, this bill will require candidates for municipal office to be

elected from single-member districts, conforming to changes made in the state
election process after the 1990 reapportionment. In its current form, the bill
would create single-member districts for all municipalities regardless of size
or type. The argument in favor of single-member districts for local
governments is that they would provide a tighter link between elected
officials and those who elected them, therefore better democracy.

At present the Kenai Peninsula Borough and the Mat-Su Borough
structure elections in this manner. Other boroughs employ a variety of
approaches including combining single and multi-member districts, “at large”
representation, and combinations thereof. No cities that we are aware of use
the single-member district approach, although they have the power to do so
by ordinance.

The Department of Community and Regional Affairs has a number of
concents with this bill. Oui most fundamental concent is that we do not
believe the state should be mandating a districting approach for
municipalities. Municipalities are in the best position to detennine for
themselves the kind of districting that is most appropriate for their individual



circumstances and policies. As noted, municipalities already have the power
to structure their elections by single-member districts if they choose to do so.
Some have done so - most have not.

The department also has technical concerns regarding the imposition of
single-member districts on smaller communities. The Yakutat Borough has
671 residents, the first class city of St. Mary’s has a population of 477, and
there are at least 10 second class cities with less than 100 residents. Not
counting children and unregistered voters, we could be mandating geographic
districts containing only a handful of eligible voters. Most of these smaller
communities are homogenous to the point that geographic districting would
be totally arbitrary at any rate.

The Department of Community and Regional Affairs opposes passage
of this bill. At the least, the bill should be amended to exempt smaller
communities from the single-member requirement. We would suggest that all
municipalities under several thousand residents, or all municipalities whose
population essentially resides in a single contiguous geographic area, be

excluded.

o 3-20-QSs
commissioner D ate
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CITY OF HOONAH

PO. Box 360 <« Hoonah, Alaska 98829 « (907) 945-3663 +« FAX (907) 945-3445

March 2), 1095

Representative Al Vezey
Alaska State Legislature

State Capitol
Juneau, Alaska 00801-1182
SbM'J) VIAbACSIMILAh

Dear Representative Vezey:

House Bill No. 247, introduced on March 9, 1995, has just been brought to my attention. A
hearing is scheduled on this bill today at 1:00 p.m.

As | understand this bill, the City of Hoonah would be required to split into six separate member
districts. Only a person residing inside a given district may run For the scat designated to it and

only those living within that district may vote for that seat.

The City ofHoonah has had little time to study this bill, but in its present form, it would be
ludicrous, and totally unworkable when applied to the First Class City of Hoonah with a

population of 900 residents. We are lucky some years if we can gel anyone to run for City
Council Scats. Jfwe start, limiting them to districts, we will have no representation whatsoever

from many of them.

In addition, flic cost ofimplementing such aprogram would he staggering, not onlyfor the
Cities, butfor the State ofAlaska's Voter Registration office. Believe me, we don't have the

MONEY.

When this bill comes before the committee, please recommend that it not be considered in its
current form. At the very least, there must be language exempting communities with populations

less than 20,000,
Thank you for your help in this matter.

Sincerely,

LJ IbCtk

Albert W. Dick
Mayor, City of Hoonah

cc: Representative Jerry Mackie
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 248

1995 LEGISLATIVE SESSION

Revision D ate: Department Affected: Labor

Title: Local exemption from PERA BRU: Office of the Commissioner
Component:

Representative Vezey Alaska Labor Relations Agency

1200

Sponsor:

EXPENDITURES/REVENUES: (Thousands o Dollars)
OPERATING FY 96 FY 97 FY 98 FY 99 FY0O FY 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

CHANGE IN REVENUE
FUND SOURCE #

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipt
1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY95) impact: $ None

ANALYSIS: (Attach a separate pago if necessary)
HB 248 would exclude political subdivisions from coverage under tne Public Employment Relations Act (PERA)

unless the political subdivision, after election among voters, opts to be covered. The bill would also permit

the rejection of PERA by election ot the voters. The bill would remove a number of employers from the jurisdiction
of the Alaska Labor Relations Agency (ALRA). This change should ultimately reduce the workload of ALRA,
however the transition and initial disruptions will delay the decrease long past the effective date of the law.

Prepared by: Jan Hart DeYoung Phono : 259-4895
Division: Alaska Labor Relations Agency Date : 3/17/95

Approveby Commissioner: Tom Cashen. Commissioner -/
Agency Department of Labor ~7s~r>yn Usta V Date: 3/17/95

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 10/94 Page i of 1



Alaska State Legi®~ature
House of Representatives

State Capitol
Juneau, AI ska 9 80 -1182
( 7) 465-3718

House Majority Leader

March 14, 1995

SPONSOR STATEMENT

The intent of HB-248, “An Act relating to application of the Public Employment Relations
Act to municipalities and ether political subdivisions”, is to allow municipalities the option
of removing themselves from PERA. Under this proposed legislation, a municipality
could make such a decision with the approval of the voters of the municipality.

It was the intend of the 1972 legislation to allow municipalities to opt out of PERA. As
the law currently exists, a municipality under PERA for all practical purposes, cannot
remove themselves. This determination has been brought about by decisions of the court.
This condition has resulted in diminished control over local self determination.

Existing legislation as interpreted by the courts has put local governing bodies in a
position where one governing body can obligate aH future governing bodies. This bill is
intended to correct what the legislature has inadvertently allowed the court to mandate on
local governments by placing the decision making process back into the hands of local
governing officials and the people.



Alaffka State Leg i®~ture
House of Representatives

State Cagitol
Alaska 98801-1182
907) 165-3718
House Majority Leader

March 14, 1995

TO: Rep lvan lvan, Chairman, House Community and Regional Affairs

Committee

FROM: Rep. Al Vezey

SUBJECT: Scheduling of HB-248 for hearing.
Please schedule HB-248 for hearing at your earliest convenience.

Your help in this matter is appreciated.
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217 Second Street. Suite 200 mjuneau. Alaska 99801 “ Tel (907)586-1325. Fax (907)463-5480

March 20, 1995

TO: Representative lvan Ivan, Chairman

and Members
House Committee on Community and Regional Affairs

FROM: Kevin C. Ritchie
Executive Director

RE: HB 248 - Local exemption from PERA

HB 248 would allow municipalities to choose, by vote of the people, to withdraw from
coverage under the Public Employees Relations Act (PERA), which mandates collective
bargaining. The bill is consistent with AML’s overall philosophy ofallowing maximum
local control over the operation of municipal government, however, the AML Policy
supports a choice by the elected body by ordinance consistent with the original PERA

provisions.

The Alaska Municipal League 1995 Policy Statement (Part VU - Local Government
Powers) includes the following statement:

“The League strongly opposes any legislation that would force municipalities to be subject
to the provisions ofthe Alaska Public Employees Labor Relations Act. The League
opposes, just as strongly, any legislative efforts to dictate the provisions oflocal public
employee labor relations ordinances. The League supports legislation to allow each
municipality to reject or withdraw from the terms of the Alaska Pubfic Employees
Labor Relations Act at any time by action of the governing body. The scope of
decisions as to local government finance and labor policies is best left to the local
governing body.” (emphasis added)

While we would prefer that local governing bodies be allowed the maximum authority to
address this issue, AML supports HB 248 as a move in the right direction.

JK/LEG/HB248.hr

Membe' of the National League of Cities and the Notional Association of Counties



Legislative Research ~ency

130 Seward Street, Suite 218
Juneau, Alaska 99801-2196

Alaska State Legislature

Phone: (907) 465-3991
Fax: (907) 463-3351

March 1' j995

MEMORANDUM
TO: Representative Al r

FROM: Carol R. Vandor
Legislative Analyst

RE: Public Employment Relations Act (PERA)
Research Request 95.161

You asked about the number of state political subdivisions covered by the Public Employment
Relations Act (PERA). Title 23, chapter 40 of the Alaska statutes governs PERA. There is no
requirement for a political subdivision to report its status under PERA; therefore, the only way of
knowing whether a political subdivision is covered under PERA or has opted-out is if a hearing has
been held by the Alaska Labor Relations Agency or a suit has been filed in the courts. Below is
a briefdiscussion of PERA and the Alaska Labor Relations Agency followed by a list of the 16
political subdivisions that are known to be covered by PERA and the 13 that have opted-out of

PERA.

Public Employment Relations Act

In June 1972 the State of Alaska enacted the Public Employment Relations Act (PERA). The
PERA confers upon public employees the right to organize and to bargain collectively with their
employers (AS 23.40.080). The Declaration of Policy, sc forth in AS 23.40.070, states in part:

,.. The legislature declares that it is the public policy of the state to promote
harmonious and cooperative relations between government and its employees
and to protect the public by assuring effective and orderly operations of
government. These policies are to be effectuated by (1) recognizing the right
of public employees to organize for the purpose of collective bargaining; (2)
requiring public employers to negotiate with and enter into written agreements
with employee organizations on matters of wages, hours, and other terms and
conditions of employment; (3) maintaining merit-system principles among
public employees.



Representative Vezey
March 16, 1995
Page 2

Alaska Statute 23.40.250 defines public employer and public employee as used in the Declaration
ofPolicy as follows:

"public employer" means the state or a political subdivision of the state,
including without limitation, a municipality, district, school district, regional
educational attendance area, board of regents, public and quasi-public
corporation, housing authority, or other authority established by law, and a
person designated by the public employer to act in its interest in dealing with
public employees.

"public employee” means any employee of a public employer, whether or not
in the classified service of the public employer, except elected or appointed
officials or superintendents of schools.

An appointed official, defined in 8 AAC 97.990, includes persons who exercise significant
responsibilities for the public employer in the area of collective bargaining policy formulation and
implementation.

The interpretation of PERA as it applies to political subdivisions has been litigated on several
occasions since PERA was enacted. A recent decision, Kodiak Island Borough v State o fAlaska,
853 P.2d 1111 (Alaska 1993) addressed the issue of the right of public employees to organize for
the purpose of collective bargaining under PERA, and the right of a political subdivision to exempt
itself In this case, the borough had adopted an opt-out resolution in 1980 after it became aware
of substantial organizational activities by its employees. The court ruled that a political subdivision
may not opt out of PERA after becoming aware of organizational activity by employees.

Alaska Labor Relations Agency

For many public employees in Alaska, the Alaska Labor Relations Agency provides enforcement
of PERA. The agency is comprised of six members appointed by the governor and confirmed by
the legislature. It serves as the labor relations agency under the Public Employment Relations Act
and carries out the functions specified in that act. Under Title 23, the agency has the authority to
enter into labor management matters when certain situations exist. The agency has several
responsibilities, one of which is the investigation and resolution by conciliation of unfair labor
practices committed by either employers or employees, The decisions can be enforced by an
injunction to cause the prohibited practice to cease and desist. The agency also decide”, the unit
appropriate for the purpose of collective bargaining and schedules representation elections and
settles issues regarding clarifications of the appropriate unit.



Representative Vezey
March 16, 1995
Page 3

PERA Status

According to the Alaska Labor Relations Agency, employees of 16 political subdivisions are known
to be covered under PERA and 13 political subdivisions have opted-out. These are listed below.

Covered Opted-Out

Bristol Bay Borough City and Borough of Juneau
Fairbanks North Star Borough Mat-Su Borough

Haines Borough North Slope Borough
Ketchikan Gateway Borough Municipality of Anchorage
Kodiak Island Borough City of Haines

City of Bethel City of Homer

City of Cordova City of Ketchikan

City of Dillingham City of Kodiak

City of Fairbanks City of Kotzebue

City of Hoonah North Pole

Nome Seward

Petersburg Sitka

City of Seldovia Wrangell

Unalaska

City of Whittier
Thomas Bay Power Authority

I hope this information is useful to you. Ifwe may be of further assistance, please contact this office.
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RESOLUTION 94-0425

A RESOLUTION BY THE GREATER FAIRBANKS CHAMBER OF COMMERCE
IN SUPPORT OF HB 255 - PERA

WHEREAS, it is the mission of the Greater Fairbanks Chamber of Commerce to
improve the economic base of Interior Alaska by promoting a climate in which business
thrives and Fairbanks remains a dynamic and attractive place to live, and

WHEREAS, residents of the City have expressed a perception that class one city
workers are paid disproportionately high wages compared to private sector workers, and

WHEREAS, studies indicate that class O'ie city workers are paid disproportionately
high wages compared to other class one workers in communities similar to Fairbanks, and

WHEREAS, city managers and councils have repeatedly been unable, through
collective bargaining, to bring class one city workers wages in line with the private sector’s
wages or the city’s ability to pay for city services, and

WHEREAS, it is believed that collective bargaining fails because mandatory binding
arbitration is in place, and

WHEREAS, based on the public’s perception that class one city workers unfairly
benefit from mandatory arbitration, the City of Fairbanks has been unable to raise voter
approved taxes to pay for city services that improve the economic base of Interior Alaska
and promote a climate in which businesses thrive, and

WHEREAS, no reasonable solution has been offered to voters except to opt out of
those portions of collective bargaining which require mandatory arbitration with class one

city workers, and

NOW, THEREFORE, BE IT RESOLVED that the Greater Fairbanks Chamber of
Commerce supports HB 255 which would allow the voters to elect to opt out of those
portions of the Public Employees Relations Act which requires mandatory arbitration with

class one city workers.

Dated this 25th Day of April, 1994.
By By

Chairman of the Board
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