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AMENDMENT

OFFERED IN THE HOUSE
TO: HB 86

Page 1, lines 5 - 7:

Delete all material after "(1)"" and insert:

BY REPRESENTATIVE HANLEY

"[CLASSIFY BOATS AND VESSELS FOR THE PURPOSES OF TAXATION AND

MAY ESTABLISH THE ASSESSED VALUATION OF BOATS AND VESSELS ON THE

BASIS OF THEIR REGISTERED OR CERTIFICATED NET TONNAGE;]"

Page I, line 8:
Delete "(2)"
Insert "[(2)]"

Page 2, line 10:

Delete "(3) classify as to tvpeand"

Insert "'(2) classify as to tvneand [(3)]"

Page 3, line 16:
Delete "property owned and"

After "property values™

Insert "of Mroocrtv subject to anad valorem tax"
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Representative Hanley
Alaska State Legislature

MEMORANDUM

DATE: January 19, 1995

TO: Representative Ivan Ivan
Representative Alan Austerman
Co-Chairmen, Community & Regional Affairs

FROM: Representative Mark
RE: HB 86: "An Act relating to municipal property
taxes"

This memo is to respectfully request that youschedule HB 86
for a hearing at your earliest convenience.

HB 86 amends AS 29.45.050 to allow municipalities to classify

as to type and exempt or partially exempt some or all types of
personal property from ad valorem taxes. It also creates a new
section, 29.45.055, to allow municipalities to levy aflat tax on

personal property that has been exempted.

HB 86 was introduced to give municipalities flexibility in taxing
private property. It does not mandate change in any
municipalities’ tax structure; it simply allows them by
ordinance to exempt items from ad valorem taxing, and* to set a
flat rate. HB 86 has NO fiscal |mpaCt on the State of Alaska.

The 18th Alaska State Legislature passed HB 263, which
allowed the exemption of certain types of personal property
from taxation. It did not allow for a flat rate tax to be levied,
as was intended. HB 86 is "clean-up" legislation. In addition to
allowing flat rate taxing, wording has been changed to allow
exemption of any type of personal property, as defined in AS
29.71.800 (16), rather than listing each item.

Interim: Jill C St.. Suite 410, Anchorage, AK 99503 * {907) 561-2033 Session: State Ctipii .
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#
217 Second Street. Suite 200 mJuneau. AlaskC 99001 maTel (907)586-1320. Fax (907)463-5400
To: " itaéive Mark Hanley
From: Executive Director

Date: January 27, 1995

Re: HB 86 - An Act g to municipal property taxes

The / ML supports the passage of HB 86 which allows municipalities the option of
implementing a categorical "flat"’ tax on a new, broader definition of personal property.
For example, this bill would clearly allow municipalities to tax airplanes based on wing
span, snowmobiles based on number of seats, motor vehicles based on age., etc. instead of
traditional value methods. This bill offers municipalities an alternative that may reduce
the administrative costs of property valuation and provide municipalities with a revenue
policy tool that may work better Ibr their community.

As a local option, tbis bill simply provides a tool that each municipality may or may not

choose to use. In general, the AML strongly supports legislation that appropriately
broadens local discretion in local policy issues.

cc. AML Board and Legislative Committee

#
Memoer ot the National League of Cities and the National Association ot Counties



Matanuska-Susitha Borough

BOROUGH MANAGER

January 23, 1995

JAM 2 6 1995

The Honorable Mark Hanley
Alaska State Legislature
State Capitol, Rm. 507
Juneau, Alaska 99801-1182

Dear Representative Hanley:
Thank you for sponsoring House Bill 86, "An Act Relating to Municipal Property Taxes."

The Matanuska-Susitna Borough feels this legislation would assist local governments to better
control their taxation programs in a way that best meets the needs of the people that live in a
region. The existing state law often constrains local options in ways that lead to great inequities
in taxation levels. The most pronounced example of this is, of course, the large inequity between
airplane taxation and motor vehicles. The legislature, through your efforts last year, has
addressed this one. We feel HB86 completes the job, and we thank you for introducing it.

I would like to recommend one change. In my opinion, the language of AS 29.45.050(b)(3)
should reflect the same language as in AS 29.45.055(a). >

(3) classify’ as to type bused upon any characteristic and exempt or partially exempt
any or all types of personal property from ad valorem taxes [taxation];

er

DM/012395-1 350 East Dahlia Avenue. Palmer, Alaska 99645-6488
PHONE (907) 745-9689* FAX (907) 745-0886-
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CLERK"S OFFICE Submitted by: Waybf *”le
APPROVED _ Prepared by: Department Of Law
Dat*— <c2rLc=5** For Reading: February 23,1593 ~

ANCHORAGE, ALASKA
RESOLUTION NO. AR 93-46(S)

A RESOLUTION OF THE MUNICIPALITY OF ANCHORAGE ENDORSING OPTIONAL
EXEMPTION OF DESIGNATED ITEMS FROM PERSONAL PROPERTY TAX

THE ANCHORAGE ASSEMBLY FINDS:

WHEREAS, Alaska Statutes 29.45,050 permits municipalities to exempt certain items
from property taxation; and

WHEREAS, AS 29.45,050 does not permit a partial or total exemption for aircraft and
some other personal property items but does allow such exemptions for boats, vessels or motor
vehicles; and

WHEREAS, the Municipality of Anchorage wishes to adopt a partial exemption for
certain personal property.

NOW, THEREFORE, the Anchorage Assembly resolves that:

Section 1. The Municipality endorse an amendment to AS 29.45.050 to allow partial or
total exemption of aircraft, pick-up campers, shells ana canopies, all-terrain vehicles, snow
vehicles, undocumented boats and motors, and unlicensed trail bikes from property taxation as
part of its legislative program.

Section 2. An ordinance providing a partial exemption (i.e. flat fee tax) for exempt items
taxation will be introduced within 30 days of passage of an amendment to AS 29.45.050 which
authorizes use of such an approach.

Section. 3. Passage of this resolution indicates a firm statement of intent of thosr

Assembly members voting for this resolution to vote:  vor of the ordinance referenced in
Section 2.

PASSED AND APPROVED this 2310  day of February 1993,

ATTEST:
&
Clerk

AM 270-93



MUNICIPALITY OF ANCHORAGE
ASSEMBLY MEMORANDUM
NO. AvM 127-93

Meeting Date: February 2,1993

From: Assemblymember Campbell

Subject: AN ORDINANCE PROPOSING AN AMENDMENT TO CHAPTER 12,
SECTION 12.10.020 OF THE ANCHORAGE MUNICIPAL CODE PERTAINING TO
EXEMPTIONS FOR CERTAIN AIRCRAFT NOT SUBJECT TO THE TAX PROVISIONS
OF SECTION 12.10.060, FROM THE "FULL AND TRUE VALUE" PROVISIONS OF
12.10.60.

There is a lack of equity and consistency in the municipal tax code in the taxation applied to
various classes of personal property. For example, motor homes, some of considerable value,
are not subject to a municipal personal property tax; but instead pay a relatively flat fee to the
State of Alaska, with a tax renumeration from the State being transferred to the municipality.
The maximum fee received by the municipality from the State is S60 for a brand new vehicle
or motor home, regardless of book value.

xlowever, privately owned, non-commercial aircraft are taxed by the municipality based upon
their full book value. Thus while*Anchorage resident owning a 550,000 book value motor home
is paying a fee of S60 to the municipality, a private aircraft assessed at $50,000 owned by an
Anchorage resident is costing that resident about 51,000 in personal property taxes.

Unfortunately the Assembly cannot change the State statute regarding the taxes on motor
vehicles. However the Assembly can address inequities the statute creates in the municipal
personal property tax system by modifying the method of property taxation to come more closely
in line with the State’s approach. This ordinance represents a first step toward addressing the
inequity issues in the personal property tax system. It nroposes changing the method of taxing
private aircraft from an ad valorum system to a flat fee, based on the.number of engines the
aircraft possesses. Single engine aircraft would pay a fee of 575, and multi-engine aircraft would
pay a fee of 5125. - ‘

The municipality obtains roughly $800,000 annually from the taxes on about 2,100 private
airplanes, for an avcage tax of 5381/aircraft. Between 100-200 of the 2,100 fees are appealed
annually: however riost protests are resolved at staff level, with only 3 or 4 proceeding to the
Board of Equalization for a more formal review.

The new tax structure would-generate about $160,000 in annual revenue, and would likely
eliminate the need for about 1-1.5 municipal positions, for an approximate personnel savings of
$60,000 to S90,000. Net loss of municipal tax revenue would thus be about $520,000-550,000
annually. However, the change would place more equity in the personal property tax system.

A0 93-29
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Interim: PO BOX 1630. NOME. ALASKA 99762 =+ 907 443 5036 « FAX 907 443-2162

CO-CHAIR, HOUSE FINANCE COMMITTEE

MEMORANDUM

TO: Representative Alan Austerman, Co-Chair
Representative lvan Ivan, Co-Chair
Community and Regional Affairs Committee

FROM: Representative Richard Foster, Prime Sponsor

%
DATE: February 7, 1995
RE: Scheduling request - House Bill 146

Please consider this a request to schedule House Bill 146 "An act relating to Sled Dog
Classics" at your earliest convenience. HB 146 will grant the Iditarod Trail Committee
the statutory authority to conduct annual sweepstakes.

The Iditarod Sled Dog Race has received generous financial support from the
legislature in the past. However, this assistance has been declining and in the interim,
other methods of keeping the Iditarod race financially afloat are being explored.

Concerns from animal rights activists have received substantial coverage in both the
national and statewide media. As a direct result, important corporate sponsorships
have been withdrawn. Without these sponsorships the future of the Iditarod race is in

jeopardy.

HB 146 will provide the Iditarod Trail Committee with the means to raise money by
creating a statewide sweepstakes. Tickets can be sold to people who wager the
arrival times of mushers into checkpoints and the finish line. The Iditarod sweepstakes
once created, will be designed and administered by the Iditarod Trail Committee. The
state will not be involved beyond regulatory duties.

Thank you for considering this request. Please contact Bryce Edgmon of my staff at
435-3809 for further information.

Alakiinuk. CtH'vtik. Ellin Qamboll Golovin. Hoopnr lay Kotlik Koyuk, Mukotyuk. Mountain Vnlagp Nflvvtnk. Niflhimutn Nomtt



©ISCAL NOTE ©

STATE OF ALASKA BILL NO. HB 146
1995 LEGISLATIVE SESSION

Revision Date:___ Dept. Affected: Revenue
Title: Sled Dog Race Classics BRU: Revenue Operations

Sponsor: Representative_Foster

Compc ,nt: Charitable Gaming Division

Requester: Community & Regional Aftairs COMPONENT SERIAL NO.

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 96 FY 97 FY 98 FY 99 FYOO

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING Uu 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | |
ICHANGE IN REVENUES ( ) | | | |

FUND SOURCE (Thousands of Dollars)
1C02 Federal Receipts

1003 GF Match

1C04GF

1005 GF/F.ogram Receipts

1006 GF/MHTIA

1883

FY 01

0.0

Other

TOTAL 0.0 0.0 0.0 00 0.0 0.0
Estimate of any current year (FY95) cost: S 0.0

POSmONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill will not fiscally impact the Department of Revenue.

Preoared by: Jeff Prather. Acting/{5irec'or\/’ o Phone: 46S-2279

Division; Charitable Gaminof Division /I /i /o Date: 2/8/95
Approved by
Commissioner: ~ Wilson L. Condon y v M I M Date: 2/8/95
Agency: Deoartment of ReverwW

PREPARER TO PROVIDE ALL DISTRIBUTION i fO GOVERNOR'’'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office
(Rev 10/94) 95fisno.xIs/D8R Page 1 of 1



SOM'O0 state CAPITOL ROOM *!0 JUNEAU ALASKA 99811 « 907 465 3789 « FAX 907 465 3242
Interim PO BOX 1630 NOME ALASKA 99762 - 907 4435036 « FAX 907 443 2162

CO-CHAIR. HOUSE FINANCE COMMITTEE

MEMORANDUM

TO: Representative Alan Austerman, Co-Chair
Representative Ivan Ivan, Co-Chair
Community and Regional Affairs Committee

FROM: Representative Richard Foster, Prime Sponsor 90/
0

DATE: February 7, 1995

RE: Scheduling request - House Bill 146

Please consider this a request to schedule House Bill 146 “An act relating to Sled Dog
Classics" at your earliest convenience. HB 146 will grent the Iditarod Trail Committee
the statutory authority to conduct annual sweepstakes.

The Iditarod Sled Dog Race has received generous financial support from the
legislature in the past. However, this assistance has been declining and in the interim,
other methods of keeping the Iditarod race financially afloat are being explored.

Concerns from animal rights activists have received substantial coverage in both the
national and statewide media. As a direct result, important corporate sponsorships
have been withdrawn. Without these sponsorships the future of the Iditarod race is in
jeopardy.

HB 146 will provide the Iditarod Trail Committee with the means to raise money by
creating a statewide sweepstakes. Tickets can be sold to people who wager the
arrival times of mushers into checkpoints and the finish line. The Iditarod sweepstakes
once created, will be designed and administered by the Iditarod Trail Committee. The
state will not be involved beyond regulatory duties.

Thank you for considering this request. Please contact Bryce Edgmon of my staff at
465-3809 for further information.

B-*vg C*€*ih Eibm Qoiow.n Hoootf B«y, Kolltfc. Koyuk M#liofyuh Mountain Village Nawlok. Nigntmult. Non.
P.uji Poem St Mj'd S» Micta«* Savecnga Scimmon B*y Snamooi'H Sm'don 5t*0Dm* Teii<m Tohtooh Tuouno Unjichieel WAI* Mounin"



Press Release

February 5, 1595

Foster Introduces Iditarod Sweepstakes legislation

Representatiue Richard Foster (D-Nome) introduced
legislation today (HB 146) allowing the Iditarod Trail
Committee to conduct a statewide sled dog race classic.

“The Iditarod Dog Sled Race is an Rlaskan institution and
raising money is becoming more and more difficult for
the many uolunteers and sponsors,” stated Foster.
“Rllowing the Race Committee to conduct a statewide
classic enables them to become financially secure.”

The lditarod Sled Doy Race was first run in 1973.

Rlaskans haue grown accustomed to the annual euent but
recent pressures from animal rights aduocates haue
frustrated fundraising efforts in the past few years.

“Iditarod has been good for all Rlaska, especially my
home town of Nome and | felt this is the least | could do
to giue them a hand. I'm hoping Rlaskans will rally in
support of this legislation,” Foster concluded.

HB 146 already gained the support of fellow
representatiues Speaker Sail Phillips (Kenai/Homer),
Eldon Mulder (Muldoon/Rnchorage), Mike Nauarre
(Kenai), Tom Brice (Fairbanks) and former Speaker Ben
Grussendorf (Sitka).

Contact: John Walsh
Representative Foster’s Office
Phone (907) 465-3789
Fax (907) 465-3242
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Stan Hooley . Executive Director . Iditarod Trail Died Doq fiace . 907.352.2204

FAX MEMORANDUM

DATE: Mon Feb 13, 1995 8:00AM
TO: Representative Richard Foster
RE: Support Materials for HB 146

Following is a copy of an economic impact report which was released in December of 1992
I'he report quantifies, as best any report can, the economic impact generated by the Iditarod Trail
Sled Dog Race. Obviously, beyond the desire of any House member to help ensure that an
Alaskan tradition of some note lives on, the economic aspects of the race speak clearly.

cc: Wendy Mulder - via facsimile - 907.463.4620
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The
Gilmore

RESEARCH
GROKP

ECONOMIC IMPACT REPORT

THE 1992 IDITAROD SLED DOG RACE

Prepared for:

The Idirarod Trail Committee

Prepared by:

Gilmore Research Group

December, 1992

I
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BACKGROUND AND PURPOSE -,

The annual Iditarod Sled Dog Race is one of Alaska's premier historical events.
This attraction draws an estimated 16 percent of the state's out-of-state visitors
during the Fall, Winter and Spring season,1 The race itself also draws.
thousands of visitors from within the slate.. These persons attend numerous
events, stay at local hotels, eat at local restaurants, rent cars, buy gifts and
participate in local cultural and entertainment activities. They are an important
source of revenue. Their expenditures contribute to the local economy in the
form of jobs, sales, and taxes. The purpose of this study is to estimate the
impact of these expenditures upon the total economy in general and the tourism
industry in particulai.

» | *

This is the second Iditarod Economic Impact study. A previoius study was
conducted in 1985. Improved estimates of state tourism patterns and
expenditures have become available since 1985. The availability of the data
provided in the Alaska Visitor Statistics Program (AVSP)2enabled estimates of
impact in the communities directly affected by the Iditarod Sled Dog Races:
Anchorage, Wasilla and Nome. The improved data and a different
methodological approach have resulted in somewhat tower estimates uf .
economic impact than 1985. However, the new findings reinforce earlier
observations that the races are gn,imgortanltl economic contributor to the state
and local economy and to the Fall-Winter-Spring tourism program.:,

1Alaska Visitor Statistics Program. Department of Commerce & Economic
Development, Alaska Division of Tourism, State of Alaska, 1991

2]bid. e
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Transportation captured the largest percentage of expenditures, 28%;' This
category includes ground transportation, <n-state air travel, car rentals, personal
vehicle expenses and in-state ferries.4 Food-and-beverage and lodging each
captured an estimated 18% of total expenditures, followed by gifts and souvenirs
with 17%. :

Figure 2
1992 Expenditures by Retail Category

Personal Expenses " $138,083
Miscellaneous Retail AMY $153 569
Clothing $276,166
Elder Hostel s ¢ ; § £ $3107018
Gilts/Souvenirs
Food & Beverage
Lodging
Transportation $1,329,112

e T i i s iy im 1

$0 $200,000--  $600,000 ' $1,000,000 ; $1,400,000

Total Retail Expenditures = $4,785,210 o

. "JAll retalil classifications with the exception of miscellaneous retail were adopted
fiom the Alaska Visitor Statistics Program. Miscellaneous retail is called
undistributed expenses in the AVSP.
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2. Local Impact: Anchorage, Wasilla and Nome
. 1' ! s 1
The City of Anchorage captured approximately 40% of the 1992 expenditures
related to the Iditarod Race.The Anchorage percentage is attributable to.the
concentration of stores,entertainment facilities, hotels and eating anddrinking
places in that city. Although the Iditarod Sled Dog Race and the related events
took place over a large geographical area, participants relied upon Anchorage to
provide most of their lodging, entertainment and dining needs. Wasilla captured.
58% of the direct expenditures and Nome captured two.percent. There are no
available reliable measures of expenditures in the other small communities
along the race trail. These expenditures were, however, thought to be less than
one percent of the total and therefore not consider .d .for the purpose of this
study. A breakdown of expenditures by city is shown in Figure 3. -

*
* t 1 « .
o* * * * ii*

The Wasilla ratio is distorted by the inclusion of Tra.iIkComm_ittee Expenditures
and Musher Investments which actually occur throughout thlé area. Removing
these two institutional expenditures changes the distribution of direct >
expenditures dramatically, as shown in Figure 4. The Anchorage capture rate
increases to 81 percent. The Wasilla portion declines to 15 percent and the

Nome ratio increases to 4 percent.

Figure 3
1992 Direct Expenditures by City

O institutional Expenditures

$0 H Resident Expenditures
Nome $38,461 m  Visitor Expenditures
|$152,736

Wasilla fcjfl$268,643

($469,560
Anchorage $1,580,250
$2,275,560
-1 -t b roo]— » '— "— 1 j
$2,000,000 $4,000,000 *» $6,000,000

. TLE
Gilmore
REEARG
GROP
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Figure 4'
Expenditure Distribution by City

Anchorage

Wasilla

2%
Nome

Including Institutional Expenditures*

Wasilla

Anchorage

Without Institutional Expenditures*

"Institutional Expenditures = Trail Committee and Musher Expenditures H
r

Gilmore

REEARD
GROWP
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Figure 5 presents the total economic impact of the Iditarod Sled Dog Race on
the three cities. Estimated total impact ir. Anchorage was about $6.3 million.

The impact in Wasilla was over $9.3 million and in Nome itwas about $316,000.

Payroll and jobs in these cities was estimated to be about $1,2 million in
Anchorage with 68.6 FTE's, $1.8 million in Wasilia with 65.9 FTE’s and about
$65,500 in Nome with 3.6 FTE’s. Detailed breakdown by city is shown in Tables

*

2 to 4 in Appendix L . .
i
i
*

Figure 5
Economic Impact by City

o
Anchorage’
$6,290,576

Wasilla
$9,313,544

2% "’
e Nome
$315,833

THE

7
Gilmore
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3. Television Coverage

There was extraordinary television coverage of the Iditarod Sled Dog Race in
1.992. ABC's Wide World of Sports carried three consecutive weeks of Tories
about the history, people and outcome of the race. On February 29"’
approximately nine minutes was devoted to the story, on March 7 about 18
minutes, and on March 14 about 24 minutes. This amounts to approximately 51
minutes of coverage, excluding commercial breaks., These broadc*a‘s*ti r(iached

nv .
at least 3.8 to 4.7 million households across the U.S." .(ABC reported ratings on

the three Saturday broadcasts at 5.3, 4.3 and 4.8 respectively.)

To be conservative, we estimate that about half of that time -- 25 minutes - dealt
with issues that support Alaska tourism. These issues include the scenery, the
history, the frontier image, the romance of the wilderness and wildlife, as well as

the "rugged individualist nature" of the people who live in Alaska.

If the state purchased tourism advertising to reach this number and type of

households for 25 minutes of exposure, the estimated cost vVouid be $1,750,000.

TRE
Gilmore
researc

TOTAL P.009
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APPENDIX I

DETAILED TABLES

The
Gilmore
KEEARC
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Table 1: Total Economic Impact

Alaska Total DIfid Impact
Income Jc!hs . M ala Erpni
All Industrial , 55,045,000 51616114 5375 $822335 «; $302,700
Transportation 51,329,112 . 542576/ ' 1416 * $215,245  $79,747
Lodging 5078,824 598,624 783 $143248 me $52,729
Food/Beverage 5878824 5101,793 6.20 $152,558 ~ $52729
Gifts /Souvenirs 5819614 $390,283 . 2288 $123649 . $49,109
Perconal expanses 5138.083 $65,736 385 $4T526 1. = . 58265
Clothing 5276.166 5131,472 171 551,784 e 516,570
Miscellaneous Retail 5153569 $73108 429 555,762 $9,214
Elder Hostel 5310818 $204,631 1366 568201 $18,649
Total Direct Impact 59,830,211 53,262,820 15250 51.677.922 5713435
Total Indirect impact Vt.XAO/<4 i1,33T,9S2 440.14 m IC3L727 *202,031
Total Induced Impaet 51,646.020 5590,726 194.94 $300,901 $126,965
Total Impact. $15,927,955 $5,211,538 795.58 52,670,539 « 51143431
Estimated Multiplier 1.62
Effect
l.
t: e

o oo —
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Table 2: City of Anchorage I'

Anchorage Olrect Impact j .

Income Wages . Jobs e .Industry Profit
Stroam 1: Institutional Expenditures R
fClty of Anchorage Estimated Expenses) e ' .
All Industries 1 545,000 . $14,415 j- 040 © ' $7,335 $2,700

j ,

Stream 2: Out-of-State Visitor Expenditures ' ' ' [ M |
Transportation $638,717 $204,607 6.60 *' $104111 $38,323
Lodging J $422,054 $47,357. .366 - . $88,600 $25,325
Food/Bcverage $422,084 $43,009 .304 $68,000 $25,325
Gifts /Souvonlrs $365,130 . $173,825 - tow $59,516 $21,908
Personal Expenses $60,397 . $32,561 £191 , $11,149 $4,104 -
Clothing $130,794 $65,122 . ;382 . 522,297 58,208
Miscellaneous Retail - $60,397 $32,561 90 . ' $11,149 54.104
Elder Hostel $153850 $101,360 16.77 . $25,095 $9,237 .
Tolal Stroam 2 $2,275,560 * 3706,292 : 3900 : $370,916 $138,534

Stream 3: Local Resident Expenditures ,

Transportation $443,554 $142,086 . '473 e $72299 $26,013
Lodging $293,114 $32,894 9 5% $47,778 $17,587
Food/Bnvcrage « $293114 "' $33951 fr2.73 ' $47,778 ' $17567 -
GiP. ISouvenirs $253,562 $120,711 70i $41,331 * $15214
Peisonal Expenses $47,493 wh $22,612 /133 $7,742 e $2850
Clothing ' $94,996 $45,224 265 - , $15484 $5,700
Miscellaneous Retail $47,498 $22,612 . 1133 - $7,742 $2,850"
Elder Hostel $105,915 $70,369 ' 470 o' $257,581 . %6415 -
Total St/eam 3 $1.580750 $490,481 27.08 ' «$257,581 $94,815 v
Total Olrect $1,100,810 $1,211,189 » 88.56 .’ $633,832 . 1234,04)
Indirect Impact $1,665,342 $532,910 175.68 e $271,451 . 5101010 -
Induced Impact $724,424 $231,016 7650 . $118,081 $42,322-
Induced Impact $6,290,576 $1,975,914 31892 : 1%$1,025,364 $377381
GQRJI&
RESEARCH



FEB- 3-1995 08:12 IDITAROD TRAIL COMMITTE 90? 373 6998 P .004

9 : e m, 12

Table 3: City of Wasilla

Wasilla Direct Impact
Income Wages ' Jobs Industry . w'  Profit

Stream 1: Institutional Expenditures ,
($2,000,000 Trail Committee. $3,000,000 Musher’s Investment)

All Industries ; $5,000,000. $1,601,699 - 5327 - $815,000 . . $300,000
o] . ; i *

Stream 2: Out-of-Stati .

Visitor Expenditures - .

Transportation .. $131,799 $42,220 140 $21;483 $7,908

Lodging $87,097 $9,774 0.70 $14,197 $5,223

Food/Beverage $87,097 $10,088 081 $14,197 $5,226

Gilts /Souvenirs $75,344 $35,669 - 210 $12,281 $4,521

Personal Expenses $14,114 $8,719 039 . e : $2301 $847

Clothing $20,227 $13438 0.79 $4,601 $1,694

Miscellaneous Retail $14,114 $6,719 0.39 $2,301 w047

Elder Hostel $31,769 $20,916 140 $5,178 : $1,906

Total Stream 2 $469,560 $145,743 0.05 $78,538 ' $28174

. t o

StreamS: Local

Resident Expenditures " »

Transportation 175404 $24,155 0.60 $12,291 $4,524
Lodging $49,829 $5,592 043 $8,122 $2,990
FoodrEcverags $49,829 ' $5772 048 $8,122 $2,990
Gilts/Souvenirs $43,106 $20,521 . 120 e $7,026 e $2586
Personal Expenses $3,075 $3,044 ' 023 $1,316 . $4r4
Clothing $16,149 ' $7,688 045 $*632 « $«9
Miscellaneous Retail $8,075 $3844 023 $1,316 . $484
Elder Hostel $18,176 $11,966 080 - $2,953 , $1,001
Total Streams $268,643 $83392 * 460 $43789 . - $16,119
Total Direct $5,738,203 $1,830,824 .56.92 $936,327 1344,21".
Indirect Impact $2,491,527 $797,289 20311 $400,119 0 $101,010
Induced Impact $1,083,814 $346,021 114.45 $176,662 $42,322
Total Impact . $9,319,544 $2,974,933 44348 m $1,518,108 $487,624

,» The
Gilmore
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Table 4: City of Nome

Nome Direct Impact
Income Wages Job* . |rdHI¥- Prdit

Stream 1. Institutional Expenditures .%. -
All Industries = Jo 30 0.00. mjo $0
Stream 2. Out-of-Stale .
VisitorExpenditures < 1
Transportation $26,820 $8,501 ‘m 029 $4,372' $1,609
Lodging' $18,230 $ 046 0.16 $2>71 $1,094
Food/8everaga $18,230 $2,112 0.17 $2971 m$1,094
Gifts /Souvenirs $75,344 $35,869 210 . $12,201 $4,521
Miscellaneous Retail $14,114 $6,719' 0.39 $2.301 ; . %047
Total Stream 2 $152,736 $55,336 311 $24,896 $9,164
Streams; Local < <1,
Resident Expenditures
Transportation $12,819 ' $4,106 0.14 52,069 " $769
lodging $6,471 $951 0.07 51,381" " " $508
Food/Beverage $8471 $981 . 0.03 $1,361 $500
Gifts/Souvenirs $7,328 $3439 0.20 $1,184 $440
Miscellaneous Retail $1,373 $653 0.04 $224 502
Total Stream3 - $38461 $10,180 s 053 $6,269. '< $2,308

. o *1
Total Direct - $181,193 $65,516 3.64 ' $31,165 $11,472
Indirect Impact $86,854 $27,793 ' 917 $14,157 $4,922
Induced Impact $37,782 $12,090 3.99 $6,158 $2,077
Total Impact $315,833 e $105,400 16 80 $51,481 $16,471

. The
Gilmore me
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METHODS

MODEL DEVELOPMENT . \ *

y je e ¢
The economic impact model used in this study is an adaptation of the Ad Hoc
Model developed by Archer.5 The Ad Hoc Model concentrates on income
generated in an area by initial travel expenditures: The model land its
components are stated below.

| =1((1,Q1 Kj) x Y)

| = total directinput : e\ b}

| =types ofvisitors S A
/ =types of business outlets serving visitors

Q =proportion of total each type of visitors spends

K - proportion visitors spend in each type ofoutlet .

Y = directincome generated perdollarby type ofoutlet - *

A"Tourism Multipliers, the State of the Art”, Archer, 8., University of Wales
Press, Bangor, Wales,"1977

P.007
15
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DISTRIBUTION OF EXPENDITURES

Multipliers were developed for each type of retail outlet included in the model.
These ratio computations involved dividing sales, employment and payroll by
retail sector in a borough. These ratios were used to estimate the induced and

indirect effects of travel expenditures.6 e 1

Direct travel expenditure ratios were derived from the expenditure by retail outlet

data provided in Alaska Visitor Statistics Program.7 E m e

THE MULTIPLIER EFFECT

The multiplier effect is a method of measurement that attempts to track °
subsequent expenditures resulting from an initial expenditure. Ifa person' o
purchases a gift item in a local store for ten dollars, part of the purchase,
distributes to wages, taxes, profit and inventory replacement. The employee
receiving the wage takes the money received minus taxes and makes a *
purchase at another store or stores. The owner buys new inventory, and the
chain of events continues. Traditionally, this sequence of transactions is traced

through three stages:

. Direct Impact eztimat.es the effect of thg_ initial inf|0V\£I0f moi}?i’
on the portion of the economy being studied. Intravel and
tourism related activities, direct expenditures normally., m.
aggregate to specific retail classifications such as hotels and
motels, bars and restaurants, gift shops and clothing, taxi and

bus sen/ices, tours and antique shops. ’ |

6A!l income, expenditure wages and employment data for Alaska and Anchorage
were obtained from the MAX Evaluation System, of National Planning Data
Services. N | S

7Alaska Visitor Statistics Program II, Department of Commerce & Economic
Development, Alaska Division of Tourism, 1991

_ The
Gilmore

ke
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Indirect Impact measures the effect of subsequent
expenditures on the portion of the economy being studied.
Indirect expenditures tend to reflect the buying patterns, of the

resident population and the business community. (-

Induced Impact measures the effect of later of "third round"
expenditures on the portion of the economy being studied.
Induced expenditures tend to reflect the buying' patterns of the

resident population and the business community.

P. 009
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INCOME STREAMS

Three income streams were identified during the study. Each of these ;
classifications constituted a distinct source of income as related to the revenues

generated by the Iditarod Sled Dog Race. The three streams identified were:

o £y

* Institutional Expenditures are expenditures by the Trail
Committee, the Musher Investments and the City of Anchorage
in promoting and providing public safety for the event. .
# . e i * LA

e Local Resident Expenditures are expenditures by Alaska

residents. ' .

e Out-of-State Visitor Expenditures are expenditures by ,

e persons from the lower United States and abroad.

» | e *

INCOME DISTRIBUTION

Local resident and visitor expenditures were ’distributed*to the mgjor re*t_’gil.
categories directly affected by travel expenditures, transportation, lodging, food
and beverage, gifts, personal expenses, clothing, elder hostel and

miscellaneous retail.8 ,

Institutional Expenditures were distributed against the total economy or all
industries because of the non-travel related nature of these expenditures. Due
to the large number of classifications in this category and.the relatively small
sums of money involved, no breakdown to individual classifications was m
attempted,
“ i

"k * - *

The expenditures were distributed against the following major, categories. « .

8 Distribution ratios weie adapted from the Alaska Visitor Statistics Program.
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e . Income: The total dollar amounts expended in each of the

three revenue streams.-: L o

*.. » *

, 1 "
e Wages: The estimated salaries and wages paid to workers as

result of the direct, indirect and induced impacts."

i , *

e Jobs: The estimated fuil time equivalent jobs supported by the

levels of direct indirect and induced impacts.

 Industry: The estimated levels of expenditures between

businesses as result of the direct, indirect and induced impacts.

«  Profits: The estimated percentage'of revenues retained by

owners of the establishments affected. o ee' e

The
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ASSUMPTIONS

Vo ok .
Attendance: Data taken from the AVSP indicated that 16% of.the fall, winter,
spring visitors to the South Central Region came, to attend dog sled race '/
activities. The report estimated this number as 6,880 persons.” The report also
indicated that there has been no noticeable increase in travel during this season
since 1985. The estimated number of out-of-state visitors was held constant
therefore at 6,880. Officials in the city of Anchorage estimated, total attendance
at 10,000-15,000 persons, approximately 60% of whom were local residents,®
Assuming 6,880 out-of-state visitors constituted. 40% of the total number of
attendees, the estimated total attendance is 17,200 persons.” ; ,

. . . . e - < oo omf
Expenditures: Expenditure estimates were based upon average expenditure
data provided in the Alaska Visitors Statistics Program. Lodging, clothing,
personal expenses and elder hostel classifications were deleted in computing

local resident expenditures.
Profit: Profit estimates are held constant at six percent. .

State Revenues: The average corporate.tax is estimated to be 8% of profit.
The beverage tax is estimated at 3%. 'Voov

J*

~Telephone interviews conducted by Gilmore Research Group v/ith city officials
of Anchorage, Nome and Wasilla, October 1992. ,

RESEARCH
GROLP

TOTAL P.012
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P.O. Box 870800 = Wasilla, AK 99687-0800 « (907)376-5155 < Fax (907) 373-6998
VIA FACSIMILE 907,465,3242

February 7, 1995

The Honorable Richard Foster
Alaska State Legislature

State Capitol

Juneau, Alaska 99801-1182

My dear Representative Foster:
Thank you for your sponsorship of HB 146!

As you know Alaska’s Iditarod has evolved very rapidly from its inception in 1973. Today the
Race is closely followed by Alaskan’s young and old. The Race has also captured the attention
and curiosity of millions of people around the world, which as we all know, translates into a

significant economic benefit to the State of Alaska.

Unfortunately, the Race and its large national sponsors have been, and continue to be, the target
of an ever-increasing amount of negative and harmful publicity by various radical animal rights
groups. As a way to diversify its funding base, and as a way to insulate itself from the most
measurable effect of the animal rights groups (the erosion of financial support from large
national advertisers outside the State of Alaska), this past spring the Iditarod Trail Committee,
Inc. (ITC), asked the legislature to consider a permanent fund check-off which would allow
Alaskan's to support their Race. This effort ultimately failed... not because of a lack of support
for the Iditarod, but because of the many sensitivities surrounding the permanent fund itself.

As was predicted this past spring the two remaining outside sponsors announced this fall that
they would not be renewing their sponsorship of the Race. $390,000 disappeared from the Race
budget this year and an additional $175,000 will disappear this next year.

For the past six months the ITC has worked very hard to replace the lost revenues. Revenues
which made it possible for the ITC to stage the caliber of Race which Alaskan’s have come to
expect, and the caliber of Race which, through national and international television coverage,
helped to ‘export Alaska’and benefit the visitor industry.

While corporate Alaska as well as individual Alaskans have responded quite admirably, the ITC
believes it is vitally important to put a mechanism in place which will help to ensure the long-



The Honorable Richard Foster
February 7, 1995
Page 2

term financial stability of the Race. The ITC believes that the passage of HB 146, which would
allow the ITC to conduct ‘The Iditarod Sweepstakes,” a game of chance where a prize of money
would be awarded to the closest guess to the winning time of the Iditarod, represents a significant
fundraising opportunity for Alaska’s Iditarod and would provide the ITC with an ongoing and
stable funding base.

Please know that your support for this legislation is greatly appreciated!

Sincerely yours for,

THE IDITAROD TRAIL COMMITTEE, INC.

—-Stan Hoolev
Executive Director

cc: ITC Board of Directors
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Sled Dog DebrylIncorporated
P. 0. Box fttMI1 Bit Luke, Alaoka MWt PLoue (907) '« «51 Fax (907) MI-5«5

February 10,1995

Senator Lyda Green
Juneau
Alaska

Dear Senator Green

erSSIleedttBog nace CI psﬁ) ort of Senate Bill number 66, providing

Sincerely,

cc; Representative "Beverly Masek
Representative Richard Foster
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FRIENDSHIP RUN February 10,1995

Senator Lyda Green
Juneau
Alaska

Dear Senator Green,

This letter 1is in support of Senate Bill number 66, providing
for Sled Dog Race Classics.

Secretary
Alaska-Chukotka Great Race, Inc.
(Hope Friendship Run)

cc; Representative Beverly Masek
Representative Richard Foster

The InternationaUntercontlinental Sled Dog Race

3400 Wolverine Drive
Wasilla, Alaska 99654
Phone/Fax (907)376-0301
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Approved G |f SLA YR Chapter Page Line
Iditarod Trail Race 15,000 77 n 1 0
Iditarod Trail Race 20,000 78 16 1
Iditarod Trail Race 20,000 79 4 |
Nome - Month of Iditarod 16,700 81 82 164 25
Iditarod Tiail Improvements 100,000 82 101 87 13
Iditarod Tiail Headquarters Grant 300,000 84 24 63 24
Right of Way Acquisition for Iditarod National Historic Trail 150,000 84 171 56 5
1984 Iditarod Sled Dog Race Operations Grant 65,050 84 8 1 12
I9K5 Iditarod Sled Dog Race Operations Grant 72,000 85 19 1 10
Wasilla - Tditurod Trad Committee Building 50,000 > 128 29 17
Iditarod FYS7 Operating Hxpertses 50,000 86 130 77 20
|9So Iditarod Sled Dog Race Operations Grant 40.000 86 84 ! LU)
ROW Acquisition. Maintenance, & Operations ot the Iditarod Historic 73,003 87 1 17 28
Riglit-of-Way Acquisition for iditarod National Historic Trail (73.003) 87 1 17 28
(it\ of Wd'ill.t-Iditarod Trad Upgrade 15.000 H« 1" 2% 16
Wasilla Iditarod Tiail Comm Bldg/Mu.seum 0 99 208 43 28
Iditarod Trail Comm Inc Iditarod Bldg/Museum Impro 40,000 91 90 71 N
Iditarod Trail Committee 10,000 92 5 79 10
Iditarod Trail Committee Communications Hquipment 0 42 5 8(1 18
City of Wasilla - Iditarod Trail Upgrade 20,000 92 5 101 15
City of Wasilla - Iditarod Trail Headquarters Addition 25,000 93 79 103 2>
TOTAL 1,008,750
IOITAROD /IS I'*]c > Legislative finance On*'on 0 *4 AM
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CS FOR HOUSE BILL NO. 154(CRA)
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY THE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES KOHRING, Rokeberg, Kott
A BILL

FOR AN ACT ENTITLED
"An Act requiring the Department of Law to provide guidelines regarding state
and municipal takings of private property; relating to state and municipal
regulations, ordinances, and actions relating to private property; relating to
compensation for, access to, and taxation of private property taken by state or
municipal action; relating to actions for state or municipal takings of private
property or for certain violations; prohibiting certain regulations; and providing

for an effective date.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.10.030 is amended to read:
Sec. 09.10.030. ACTIONS TO RECOVER REAL PI OPERTY IN 10 YEARS.

Except as otherwise provided under AS 34.50.190. a [A] person may not bring an
action for the recovery of real property [,] or for the recovery of the possession of it
unless the action is commenced within 10 years. An action may not be maintained for

-1- CSHB 154(CRA)
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the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the
grantor of the plaintiff was seized or possessed of the premises in question within 10
years before the commencement of the action.

* Sec. 2. AS 09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY
LIABILITIES TO BE BROUGHT IN TWO YEARS. Except as otherwise provided
by AS 34.50.190, a [A] person may not bring an action (1) for libel, slander, assault,
battery, seduction, false imprisonment, or for any injury to the person or rights of
another not arising on contract and not specifically provided otherwise; (2) upon a
statute for a forfeiture or penalty to the state; or (3) upon a liability created by statute,
other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. AS 34.50 is amended by adding new sections to read:
ARTICLE 2. GOVERNMENT TAKINGS.

Sec. 34.50.100. GOVERNMENT TAKINGS GUIDELINES. The Department
of Law shall develop and submit guidelines to the lieutenant goven or each year for
publication in the Alaska Administrauve Code to assist state agencies, municipalities,
and the public to identify and evaluate governmental action that may result in a taking
of private real or personal property. The guidelines must be based on current law as
articulated by the United States Supreme Court and the state supreme court and the
principles stated in AS 34.50.110. The guidelines may not be construed to enlarge or
reduce the scope of private property protection provided by the state or federal
constitution.

Sec. 34.50.110. PRINCIPLES FOR GOVERNMENTAL ACTION. A
governmental entity shall follow the following principles when considering and taking
governmental action affecting private property:

(1) to avoid imposing unanticipated or undue additional burdens on the
public or on the public treasury, a governmental entity shall be sensitive to, anticipate,
and account for the obligations imposed by the fifth and fourteenth amendments to the
United States Constitution and art. I, sec. 18, Constitution of the State of Alaska when
planning and carrying out governmental action;

(2) the assertion that a public health and safety purpose is involved is

CSHB 154(CRA) 2-
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insufficient to avoid a taking, and governmental actions that are purportedly designed
to protect public health and safety may not be taken unless they
(A) are taken only in response to real and substantial threats to
public health and safety;
(B) are designed to significantly advance the purr ™se of health
and safety; and
(C) do not exceed the governmental action that is necessary to
achieve the health and safety purpose;

(3) the governmental entity responsible for taking the governmental
action has the burden of proving the criteria under (2) of this section;

(4) a governmental entity shall avoid undue delay in its governmental
processes; although normal governmental processes do not ordinarily constitute takings,
undue delays in some decision-making may create a taking, and, in addition, a delay
in processing may increase significantly the size of compensation due to the owner of
the private property if a taking is later found to have occurred;

(5) the constitutional protections against taking private property are
self-executing and require compensation regardless of whether the underlying authority
for the action contemplated a taking or authorized the payment of compensation;

(6) the source of all compensation is the budget of the governmental
entity that took the action that resulted in the taking.

Sec. 34.50.120. RESTRICTIONS ON GOVERNMENTAL ACTION, (a) A
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating
to private property, or impose a restraint on private property use unless the regulation,
ordinance, or restraint has the least possible effect on private property and still
accomplishes the necessary public purpose, and unless a statement complying with (b)
of this section is prepared by the governmental entity and made available to the public
at least 30 days before the adoption of the regulation or imposition of the restraint by
the entity.

(b) The statement required by (a) of this section must contain a full analysis
of the total economic effect of the regulation, ordinance, or restraint, an analysis of the

economic effect of all reasonable alternatives to the regulation, ordinance, or restraint,

3 CSHB 154(CRA)
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CSHB 154(CRA)

and an identification of the manner in which the proposed regulation, ordinance, or
restraint will substantially advance the purpose of protecting public health and safety
from identifiable public health or safety risks created by the use of the private real
property.

Sec. 34.50.130. FULL COMPENSATION REQUIRED, (a) A governmental
entity may not take governmental action that results in a taking of private property,
unless the governmental entity pays full compensation for the taking to the owner of
the private property.

(b) The full compensation required by (a) of this section shall be paid to the
owner within three months after the adoption of the regulation or ordinance that results
in the taking, or within three months after the restraint on private property use that
results in the taking. The compensation shall be measured as of the date of the
adoption of the regulation or ordinance, or the imposition of the restraint. Interest at
the London Interbank Offering Rate plus 3.5 percent shall be paid on the amount due
the property owner from the time that the regulation or ordinance is enforced as to the
private property, or from the time the restraint is imposed on the private property, until
the time payment is received by the owner.

Sec. 34.50.140. PROHIBITION AGAINST VALUE DEFLATION. A
governmental entity may not deflate the value of private property by suggesting or
threatening to take action that would avoid the entity's paying full compensation to the
owner.

Sec. 34.50.150. WAIVER PROHIBITED. A governmental entity may not
require the owner of private property to waive the full compensation required by
AS 34.50.130 as a condition of approving a use of the person's property, including
receiving a permit or subdividing real property.

Sec. 34.50.160. ACCESS REQUIRED. In addition to the full compensation
required by AS 34.50.130, a governmental entity that adopts a regulation or ordinance,
or imposes a restraint on private property use shall also, at the governmental entity's
expense, provide an alternate access to the property or purchase the inaccessible

property, if the regulation, ordinance, or restraint deprives the owner of the property

of access to the property.

4
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Sec. 34.50.170. PROHEBITION AGAINST IMPOSING COSTS. A

governmental entity may not require an owner of private property to provide or pay
for studies, maps, plans, reports, or other information used in the governmental entity's
decisions to adopt a regulation or ordinance relating to private property, or to impose
a restraint on private property use.

Sec. 34.50.180. STATE RESPONSIBILITY FOR COMPENSATION. The
state shall compensate municipalities for the full compensation that the municipalities
are required to pay under AS 34.50.130 for taking private property by governmental
action if the municipality's governmental action is required by state law.

Sec. 34.50.190. TIME FOR BRINGING ACTION. A person may not
commence a civil action for a taking of the person's private property by governmental
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.200. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) If
a determination has been made that there has been a taking of private property by
governmental action, a municipality that levies a tax on the property shall adjust
valuation of the property for the purposes of the tax and notify the owner of the new
tax valuation. The new tax valuation must be reflected and identified in the next tax
assessment notice.

(b) If the property owner contests the reduction in valuation, and if the
property owner secures an independent appraisal of the property from a person who
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal
provided by the independent appraiser shall be the valuation used by the municipality
when taxing the property.

Sec. 34.50.210. ENFORCEMENT. A person who owns property that is
affected by a provision of AS 34.50.100 - 34.50.250 may enforce the provision in the
superior court against a governmental entity that fails to comply with the provision.
If the person prevails in an action brought under this section, the owner may recover,
to the extent awarded by the court, the owner’s attorney fees and costs from the budget
of the governmental entity involved in the governmental action on which the court
action was based.

Sec. 34.50.220. REGULATIONS PROHIBITED. A state agency may not

CSHB 154(CRA)
New Text Underlined [DELETED TEXT BRACKETED]



adopt regulations to implement AS 34.50.100 - 34.50.250.
Sec. 34.50.250. DEFINITIONS. In AS 34.50.100 - 34.50.250, wunless the
context clearly requires otherwise,

(1) "full compensation" means the monetary value of the reduction in
the fair market value of private property, if the reduction is caused by a taking by
governmental action;

(2) "governmental action” means action by a governmental entity,
including the adoption of a regulation or ordinance, or a restraint on private property
use, but does not include

(A) the formal exercise of the power of eminent domain;

(B) seizure of private property by law enforcement agencies as
evidence of a crime for violations of law or forfeiture ordered by a court;

(C) orders issued by a state agency, an agency of a
municipality, or a court that result from a violation of law and that are
authorized by law; or

(D) the discontinuation of state government programs or the
government programs of a municipality;

(3) "governmental entity" means a state agency or a mur;cipality;

(4) "personal property” means tangible property other than real
property, but including merchandise, stock-in-trade, machinery, equipment, furniture,
fixtures, vehicles, boats, and aircraft;

(5) "private property™ means real or personal property that is not owned
by the state, a municipality, or the federal government;

(6) "real property" includes land, an interest in land, improvements on
land, proprietary water rights, and crops, forest products, or resources capable of being
harvested or extracted;

(7) "restraint on private property use" means an action, requirement, or
restriction imposed by a governmental entity that limits the use of private property;

(8) "state agency" means a department, institution, board, commission,
division,authority, public corporation, or other administrative unitof the executive

branch ofstate government, including the University of Alaska, the Alaska Railroad

CSHB 154(CRA) 4
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Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace
Development Corporation, and the Alaska State Pension Investment Board;

(9) "taking" includes

(A) a regulation or other governmental action that regulates or
imposes a restraint on private property use for public benefit, including
restraints on wetlands fish or wildlife habitat or the creation of buffer zones
unless the regulation is necessary to avoid or correct a public nuisance;

(B) governmental action that results in a physical invasion or
occupancy of private property or that denies an owner any or all economic or
other use of the person's private property; or

(C) governmental action that results in less than a complete
deprivation of all use or value of private property, or of all interest in the
property, even if the action is only temporary in nature.

* Sec. 4. AS 29.25.020(b) is amended to read:
(b) The following procedure governs the enactment of all ordinances, except
emergency ordinances:

(1) an ordinance may be introduced by a member or committee of the
governing body, or by the mayor or manager;

(2) an ordinance shall be set by the governing body for a public hearing
by the affirmative vote of a majority of the votes authorized on the question;

(3) if applicable, a notice containing the statement under
AS 34.50.120 shall be given;

(4) at least five days before the public hearing a summary of the
ordinance shall be published together with a notice of the time and place for the
hearing;

(5) [(4)] copies of the ordinance shall be available to all persons present
at the hearing, or the ordinance shall be read in full;

(6) [(5)] during the hearing the governing body shall hear all interested
persons wishing to be heard;

(7) [(6)] after the public hearing the governing body shall consider the

ordinance, and may adopt it with or without amendment;

-7- CSHB 154(CRA)
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(8) [(7)] the governing body shall print and make available copies of

an ordinance that is adopted.

* Sec. 5. AS 29.25.040 is amended to read:

Sec. 29.25.040. CODES OF REGULATION. The governing body may in a
single ordinance adopt or amend by reference provisions of a published code of
municipal regulations. The procedure under AS 29.25.020 applies to an ordinance
adopted under this section, except that neither the ordinance or its amendments must
be distributed to the public or read in full at the public hearing. For a period of 15
days; before adoption of an ordinance under this section, at least five copies of the code
of regulations shall be made available for public inspection at a time and place set out
in the hearing notice. Only the ordinance must be printed after it is adopted under this
section. The governing body shall provide for an adopted code of regulations to be
made available to the public at no more than cost. Notwithstanding the other
provisions of this section and if applicable, the adoption of a published code of

regulations under this section shall comply with AS 34.50.120.

* Sec. 6. AS 29.45.110 is amended by adding a new subsection to read:

(d) When assessing the full and true value of property, the assessor shall

comply with AS 34.50.120.

* Sec. 7. AS 44.62.130(a) is amended to read

(a) The lieutenant governor shall provide for the continuing compilation,

codification, and publication, with periodic supplements, of the guidelines developea
bv the Department of Law under AS 34.50.100 and of ail regulations filed by the
lieutenant governor’s office, or of appropriate references to any regulations the printing
of which the lieutenant governor finds to be impractical, such as detailed schedules or
forms otherwise available to the public, or th:it [WHICH] are of limited or particular
application. The publication of the guidelines and *he compiled regulations is the
Alaska Administrative Code. The periodic supplements to it are the Alaska
Administrative Register. The code and register must contain appropriate annotations

to judicial decisions and opinions of the attorney general.

* Sec. 8. AS 44.62.200(a) is amended to read:

(@) The notice of proposed adoption, amendment, or repeal of a regulation

-8*
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m u st include

(1) a statement of the time, place, and nature of proceedings for
adoption, amendment, or repeal of the regulation;

(2) reference to the authority under which the regulation is proposed
and a reference to the particular code section or other provisions of law that are being
implemented, interpreted, or made specific;

(3) an informative summary of the proposed subject of agency action;

(4) other matters prescribed by a statute applicable to the specific
agency or to the specific regulation or class of regulations;

(5) asummary of the fiscal information required to be prepared under
AS 44.62.195;

(6) if applicable, the information required bv AS 34.50.120.

* Sec. 9.SEVERABILITY CLAUSE. If a provision of this act or the application of this
Act to apersonor circumstance is held to be invalid, the remainder of this Act and the
application of this Act to other persons or circumstances is not affected.

* Sec. 10. INITIAL GUIDELINES. The Department of Law shall prepare the initial
guidelines required by AS 34.50.100, enacted by sec. 3 of this Act, by January 1, 1996.

* Sec. 11. This act takes effect July 1, 1995.

. 9 CSHB 154(CRA)
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CS FOR HOUSE BILL NO. 154( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH LEGISLATURE - FIRST SESSION
BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES KOHRING, Rokeberg
A BILL

FOR AN ACT ENTITLED
1 "An Act requiring the Department of Law to provide guidelines regarding state
2 and municipal takings of private property; relating to state and municipal
3 regulations, ordinances, and actions relating to private property; relating to
4 compensation for, access to, and taxation of private property taken by state or
5 municipal action; relating to actions for state or municipal takings of private
6 property or for certain violations; prohibiting certain regulations; and providing

7 for an effective date.”

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 0910030 is amended to read:

10 Sec. 0910030 ACTIONS TO RECOVER REAL PROPERTY IN ].OYEARS.
1 E,;ccnt as otherwise provided under AS 34.50.190. a [A] person may not bring an
12 action for the recovery of real property [,] or for the recovery of the possession of it
13 unless the action is commenced within 10years. An action may not be maintained for
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the recovery unless it appears that the plaintiff, an ancestor, a predecessor, or the
grantor of the plaintiff was seized or possessed of the premises in question within 10

years before the commencement of the action.

* Sec. 2. AS 09.10.070 is amended to read:

Sec. 09.10.070. ACTIONS FOR TORTS AND CERTAIN STATUTORY
LIABILITIES TO BE BROUGHT IN TWO YEARS. Except ns otherwise provided
bv AS 34.50.190. a [A] person may not bring an action (1) for libel, slander, assault,
battery, seduction, false imprisonment, or for any injury to the person or rights of
another not arising on contract and not specifically provided otherwise; (2) upon a
statute ror a forfeiture or penalty to the state; or (3) upon a liability created by statute,

other than a penalty or forfeiture; unless the action is commenced within two years.

* Sec. 3. AS 34.50 is amended by adding new sections to read:

ARTICLE 2. GOVERNMENT TAKINGS.

Su 34.50.100. GOVERNMENT TAKINGS GUIDELINES. The Department
of Law shall develop and submit guidelines to the lieutenant governor each year for
publication in the Alaska Administrauve Code to assist state agencies, municipalities,
and the public to identify and evaluate governmental action that may result in a taking
of private real or personal property. The guidelines must be based on current law as
articulated by the United States Supreme Court and the state supreme court and the
principles stated in AS 34.50.110. The guidelines may not be construed to enlarge or
reduce the scope of private property protection provided by the state or federal
constitution.

Sec. 34.50.110. PRINCIPLES FOR GOVERNMENTAL ACTION. A
governmental entity shall follow the following principles when considering and taking
governmental action affecting private property:

(1) to avoid imposing unanticipated or undue additional burdens on the
public or on the public treasury, a governmental entity shall be sensitive to, anticipate,
and account for the obligations imposed by the fifth and fourteenth amendments to the
United States Constitution and art. I, sec. 18, Constitution of the State of Alaska when
planning and carrying out governmental action;

(2) the assertion that a public health and safety purpose is involved is

CSHB 15k )
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insufficient to avoid a taking, and governmental actions that are purportedly designed
to protect public health and safety may not be taken unless they
(A) are taken only in response to real and substantial threats to
public health and safety;
(B) are designed to significantly advance the purpose of health
and safety; and
(C) do not exceed the governmental action that is necessary to
achieve the health and safety purpose;

(3) the governmental entity responsible for taking the governmental
action has the burden of proving the criteria under (2) of this section;

(4) a governmental entity shall avoid undue delay in its governmental
processes; although normal governmental processes do not ordinarily constitute takings,
undue delays in some decision-making may create a taking, and, in addition, a delay
in processing may increase significantly the size of compensation due to the owner of
the private property if a taking is later found to have occurred;

(5) the constitutional protections against taking private property are
self-executing and require compensation regardless of whether the underling authority
for the action contemplated a taking or authorized the payment of compensation;

(6) the source of all compensation is the budget of the governmental
entity that took the action that resulted in the taking.

Sec. 34.50.120. RESTRICTIONS ON GOVERNMENTAL ACTION, (a) A
governmental entity may not adopt, amend, or repeal a regulation or ordinance relating
to private property, or impose a restraint on private property use unless the regulation,
ordinance, or restraint has the least possible effect on private property and still
accomplishes the necessary public purpose, and unless a statement complying with (b)
of this section is prepared by the governmental entity and made available to the public
at least 30 days before the adoption of the regulation or imposition of the restraint by
the entity.

(b) The statement required by (a) of this section must contain a full analysis
of the total economic effect of the regulation, ordinance, or restraint, an analysis of the

economic effect of all reasonable alternatives to the regulation, ordinance, or restraint,

3. CSHB 154( )
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and an identification of the manner in which the proposed regulation, ordinance, or
restraint will substantially advance the purpose of protecting public health and safety
from identifiable public health or safety risks created by the use of the private real
property.

Sec. 34.50.130. FULL COMPENSATION REQUIRED, (a) \ governmental
entity may not take governmental action that results in a taking of private property,
unless the governmental entity pays full compensation for the taking to the owner of
the private property.

(b) The full compensation required by (a) of this section shall be paid to the
owner within three months after the adoption of the regulation or ordinance that results
in the taking, or within three months after the restraint on private property use that
results in the taking. The compensation shall be measured as of the date of the
adoption of the regulation or ordinance, or the imposition of the restraint. Interest at
the London Interbank Offering Rate plus 3.5 percent shall be paid cn the amount due
the property owner from the time that the regulation or ordinance is enforced as to the
private property, or from the time the restraint is imposed on the private property, until
the time payment is received by the owner.

Sec. 34.50.140. PROHIBITION AGAINST VALUE DEFLATION. A
governmental entity may not deflate the value of private property by suggesting or
threatening to take action that would avoid the entity’s paying full compensation to the
owner.

Sec. 34.50.150. WAIVER PROHIBITED. A governmental entity may not
require tne owner of private property to waive the full compensation required by
AS 34.50.130 as a condition of approving a use of the person’s property, including
receiving a permit or subdividing real property.

Sec. 34.50.160. ACCESS REQUIRED. In addition to the full compensation
required by AS 34.50.130, a governmental entity that adopts a regulation or ordinance,
or imposes a restraint on private property use shall also, at the governmental entity’s
expense, provide an alternate access to the property or purchase the inaccessible
property, if the regulation, ordinance, or restraint deprives the owner of the property

of access to the property.
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Sec. 34.50.170. PROHIBITION ACAINST IMPOSING COSTS. A
governmental entity may not require an owner of private property to provide or pay
for studies, maps, plans, reports, or other information used in the governmental entity’s
decisions to adopt a regulation or ordinance relating to private property, or to impose
a restraint on private property use.

Sec. 34.50.180. STATE RESPONSIBILITY FOR COMPENSATION. The
state shall compensate municipalities for the full compensation that the municipalities
are required to pay under AS 34.50.130 for taking private property by governmental
action if the municipality's governmental action is required by state law.

Sec. 34.50.190. TIME FOR BRINGING ACTION. A person may not
commence a civil action for a taking of the person’s private property by governmental
action unless the action is commenced within five years after the taking has occurred.

Sec. 34.50.200. ADJUSTMENT OF VALUE FOR PROPERTY TAX. (a) If
a determination has been made that there has been a taking of private property by
governmental action, a municipality that levies a tax on the property shall adjust
valuation of the property for the purposes of the tax and notify the owner of the new
tax valuation. The new tax valuation must be reflected and identified in the next tax
assessment notice.

(b) If the property owner contests the reduction in valuation, and
property owner secures an independent appraisal of the property from a person who
has a valid real estate appraiser certificate issued under AS 08.87.110, the appraisal
provided by the independent appraiser shall be the valuation used by the municipality
when taxing the properrv.

Sec. 34.50.210. ENFORCEMENT. A person who owns property that is
affected by a provision of AS 34.50.100 = 34.50.250 may enforce the provision in the
superior court against a governmental entity that fails to comply with the provision.
If the person prevails in an action brought under this section, the owner may recover,
to the extent awarded by the court, the owner’s attorney fees and costs from the budget
of the governmental entity involved in the governmental action on which the court
action was based.

Sec. 34.50.220. REGULATIONS PROHIBITED. A state agency may not

5. CSHB 154( )
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adopt regulations to implement AS 34.50.100 - 34.50.250.
Sec. 34.50.250. DEFINITIONS. In AS 34.50.100 - 34.50.250, unless the
context clearly requires otherwise,

(1) "full compensation” means the monetary value of the reduction in
the fair market value of private property, if the reduction is caused by a talcing by
governmental action:

(2) "governmental action™ means action by a governmental entity,
including the adoption of aregulationor ordinance, ora restraint on private property
use, but does not include

(A) the formal exercise of the power of eminent domain;

(B) seizure of private property by law enforcement agencies as
evidence of a crime for violations of law or forfeiture ordered by a court;

(C) orders issued by a state agency, an agency of a
municipality, or a court that result from a violation of law and that are
authorized by law; or

(D) the discontinuation of stale government programs or the
government programs of a municipality;

(3) "governmental entity" means a state agency or a municipality;

(4) "personal property" means tangible property other than real
property, but including merchandise, stock-in-trade, machinery, equipment, furniture,
fixtures, vehicles, boats, and aircraft;

(5) "private property” means real or personal property that is not owned
by the state, a municipality, or the federal government;

(6) "real property” includes land, an imprest in land, improvements on
land, proprietary water rights, andcrops, forest products, or resources capable of being
harvested or extracted;

(7) "restraint on private property use” means an action, requirement, or
restriction imposed by a governmental entity that limits the use of private property;

(8) "state agency" means a department, institution, board, commission,
division, authority, public corporation, or other administrative unit of the executive

branch of state government, including the University of Alaska, the Alaska Railroad
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Corporation, the Alaska Housing Finance Corporation, the Alaska Aerospace

Development Corporation, and the Alaska State Pension Investment Board;
(9) "taking" includes

(A) aregulation or other governmental action that regulates or
imposes a restraint on private property use for public benefit, including
restraints on wetlands fish or wildlife habitat or the creation of buffer zones
unless the regulation is necessary to avoid or correct a public nuisance;

(B) governmental action that results in a physical invasion or
occupancy cf private property or that denies an owner any or all economic or
other use of the person’s private property; or

(C) governmental action that results in less than a complete
deprivation of all use or value of private property, or of all interest in the
property, even if the action is only temporary in nature.

* Sec. 4. AS 29.25.020(b) is amended to read;

(b) The following procedure governs the enactment of all ordinances, except

emergency ordinances:

(1) an ordinance may be introduced by a member or committee of the
governing body, or by the mayor or manager;

(2) an ordinance shall be set by the governing body for a public hearing
by the affnmative vote of a majority of the votes authorized on the question;

(3) if nnplicable. a notice containing the statement under
AS 34.50.120 shall he given;

M1 at least five days before the public hearing a summary of the
ordinance shall be published together with a notice of the time and place for the
hearing;

(5) [(4)] copies of the ordinance shall be available to all persons present
at the hearing, or the ordinance shall be read in full;

(6) [(5)] during the hearing the governing body shall hear all interested
persons wishing to be heard;

(7) [(6)] after the public hearing the governing body shall consider the

ordinance, and may adopt it with or without amendment;
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(8) [(7)] the governing body shall print and make available copies c

an ordinance that is adopted.

* Sec. 5. AS 29.25.040 is amended to read:

Sec. 29.25.040. CODES OF REGULATION. The governing body may in a
single ordinance adopt or amend by reference provisions of a published code of
municipal regulations. The procedure under AS 29.25.020 applies to an ordinance
adopted under this section, except that neithf the ordinance or its amendments must
be distributed to the public or read in full at the public hearing. For a period of 15
days before adoption of an oidinance under this section, at least five copies of the code
of regulations shall be made available for public inspection at a time and place set out
in the hearing notice. Only the ordinance must be printed aher it is adopted under this
section. The governing body shall provide for an adopted code of regulations to be
made available to the public at no more than cost. Notwithstanding »he other
provisions of this section and if applicable, the adoption of a published code

regulations under this section shall comply with AS 34.50.120.

* Sec. 6. AS 29.45.110 is amended by adding a new subsection to read:

(d) When assessing the full and true value of property, the assessor shall

comply with AS 34.50.120.

* Sec. 7. AS 44.62.130(a) is amended to read

(@) The lieutenant governor shall provide for the continuing compilation,
codification, and publication, with periodic supplements, of the guidelines developed
bv the Department of Law under AS 34.50.100 and of all regulations filed by the
lieutenant governor’s office, or of appropriate references to any regulations the printing
of which the lieutenant governor finds to be impractical, such as detailed schedules or
forms otherwise available to the public, or that [WHICH1 are of limited or particular
application. The publication of the guidelines and the compiled regulations is the
Alaska Administrative Code. The periodic supplements to it are the Alaska
Administrative Register. The code and register must contain appropriate annotations

to judicial decisions and opinions of the attorney general.

* Sec. 8. AS 44.62.200(a) is amended to read:

(@) The notice of proposed adoption, amendment, or repeal of a regulation

CSHB 154( ) 8-
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must include

(1) a statement of the time, place, and nature of proceedings for
adoption, amendment, or repeal of the regulation:

(2) reference to the authority under which the regulation is proposed
and a reference to the particular code section or other provisions of law that are being
implemented, interpreted, or made specific;

(3) an informative summary of the proposed subject of agency action;

(4) other matters prescribed by a statute applicable to the specific
agency or to the specific regulation or class of regulations;

(5) a summary of the fiscal information required to be prepared under
AS 44.62.195i

(6) if applicable, the information required bv AS 34.50.120.

* Sec. 9. SEVERABILITY CLAUSE. |If a provision of this act or ™ "pH-r-f
Act to a person or circumstance is held to be inv"!llu, the remainder of this Actand the
application of this Act to other pp™-"..* or circumstances is not affected.

* Sec. 10 GUIDELINES. The Department of Law shall prepare theinitial
guidelines required by AS 34.50.100, enacted by sec. 3 of this Act, by January 1, 1996.

* Sec. 11 This act takes effect July 1, 1995.

CSHB 154( )



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 154
1995 LEGISLATIVE SESSION
Revision Date: Dept. Affected: Department of Law
Title: "...requiring the Department ol Law to provide |bRU: _ Legal Services
guidelines., .unconstitutional. ..takings. Component: ___ Ooerations
Sponsor: Representative Kohring
Requester: Representative Kohring .COMPONENT SERIAL NO. 0093
Expenditures/Revenues (Thousands of Dollars)

OPERATING EXPENDITURES FY 96 FYy 97 FY 98 FY 99 Fy 00 Fy 01
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING )*+*- e

CAPITAL EXPENDITURES

CHANGE IN REVENUES

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

Estimate of any current year (FY95) cost: $ 0.0

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

This bill would require the Department of Law to develop and submit guidelines to the lieutenant
governor each year for publication in the Alaska Administrative Code to assist state agencies, municipalities, and
the public to identify and evaluate government action that may result in an unconstitutional taking of private real
property. The bill further requires that the guidelines must be based on current law as articulated by the United
States Supreme Court and the state supreme court. The bill also provides that the guidelines may not be
construed to enlarge or reduce the scope of private property protection provided by the state or federal

constitutions.

United States Supreme Court decisions regarding takings are extremely fact-specific. For instance, in
Penn Central Transportation Co. v. New York City, the court acknowledged that it finds the question of what
constitutes a taking for purposes of the Fifth Amendment to be a problem of considerable difficulty. And the
Court admitted to its inability to develop any "set formula" for determining when "justice and fairness" require

ilu . «7s»ft /
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Approved by Commissioner: ruce M. Botelho, Anorne¥y General Date: 2/19/95

A gency: Deoartment of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tho Governor's Legislative Office

(Rev 10/94) 95fisno.xIs/DBR Pago 1 of 2



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 154
1995 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

injuries caused by public action to be compensated by the government, rather than be disproportionately
concentrated on a few persons. The Court frequently has observed that whether a particular restriction will be
rendered invalid by the government's failure to pay for any losses proximately caused by it depends largely
"upon the particular circumstances [in that) case." In Andrus v. Allard the Court said that resolution of each
case ultimately calls as much for the exercise of judgment as for the application of logic. The Court has
identified standards that it uses for guidance in its determination of whether a taking has occurred. However,
these standards are somewhat broad. For example, in cases involving land use regulation, the Court will hold
that the regulation can effect a taking if it does not substantially advance legitmate state interests or denies an
owner economically viable use of his land. Even if neither of these standards is met, a regulation still may
constitute a taking if it interferes sufficiently with "reasonable investment expectations” or where it is of an
extraordinary nature. But none of this can be determined without athorough examination of the facts and the

particular circumstances involved.

Because the Court bases its takings determinations on individual factual inquiries, the Department of Law
would be forced to speculate about factual situations that have not occurred, if the department provided
guidelines that ventured beyond a simple compilation of the Court's current takings decisions. This would be

problematic for two reasons.

First, any form of interperative guidelines prepared by the Department of Law could mislead the public
into either taking action when they should not, or not taking action when they should, in response to
government action. It is the courts' role, and not the department's, to interpret the law on behalf of the public.

Second, the department, which does have responsibility for interpreting the law for state agencies, could
be placed in a position of furnishing "legal advice" to members of the public who may rely on that advice in an
adverse action against a state agency, whom the department has the responsibility of defending. This is a
conflict that could not be overcome, probably requiring the use of outside counsel in the state's defense. The
cost for such counsel cannot be predicted in advance, but it could be very expensive.

Consequently, if intrepretative guidelines are to be provided, this bill could cause a significant
undetermined cost for the Department of Law. The department could produce a compilation of current Court
decisions at a small additional cost. About two months of attorney time would be required to prepare the initial
compilation in the first year, and a few weeks of attorney time would be required each year thereafter to

prepare annual updates.

Page 2 of 2
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There is no fiscal impact on DCRA from this bill.
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FISCAL NOTE ®

STATE OF ALASKA BILL NO.

1995 LEGISLATIVE SESSION

Revision Date:
Title: An Act relating to the unconstitutional taking of BRU:

private real property.

Sponsor Rep, Kohring
Requestor Community and Regional Affairs Committee

Component Serial No.

(Thousands of Dollars)

Bccenditures/Revenues
FY98 F-Y99

OPEAATING EXPENDITURES ¥ F796 FY97
sFEffSO>JAL'S'ERVICES” *
TRAVEL

CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

Total operating

| CAPITAL EXPENDITURES" 0.0i got

[chaNg£ iN REVENUES( T w goj ~gof w

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

10C4 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL 0.0 0.0 0.0 0

Estimate of any current year (FY95) cost: S

POSITIONS

FULL-TIME 0 0 0
PART-TIME 0 0 0
TEMPORARY 0 0 0
ANALYSIS: (Attach a separate page if necessary)

Dept Affected: Natural Resources
Resource Developn

Component: Land Development

0.0 0.0 0.0 0.0

"OT oof

.0

o

HB 154

431

FYO00 TV oi

0.0
~oToT

gof

0.0

o o

Requires the Department of Law to provide guidelines regarding unconstitutional state and municipal taking of private real property

when tftere is not adequate compensation.

This bill has no impact on DNR as we do not have eminent domain authority and AS 38 specifically exdudes private land from any action or

decision we may make on adjacent state land.

Prepared by: RonSwansdn Af) Phone
Division: Land /s ' A Date :
Approved by Commissigrier: A 6 A

Date:
Agency: Natural Ftesources 1/ /7

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
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ALASKA STATE LEGISLATURE

Interim : Session:

p.o. Box 870515 State Capitol Building
Wasilla. Alaska 99687 Juneau, Alaska 99801-1182
(907) 373-7600 (907) 465-2186

Fax (907) 465-3818
REPRESENTATIVE VIC KOHRING

DISTRICT 26
MEMORANDUM
DATE: April 20. 1995
TO: Representative Alan Austerman, Co-chair
House Community & Regional Affairs Committee
FROM: Representative Vic Kohring
SUBJ: Report on House Bill 154

In the interest of moving this important legislation along, | have
attempted to answer the subcommittee's concerns. | believe that
many of these concerns can be addressed to the committee's
satisfaction and have attempted tc do so. Since many of these
concerns seem to be of a legal nature it would seem logical for the
Judiciary Committee to be the proper place to study this bill in more

depth.

Questions:

1 What constitutes a regulatory "talcing” of economic value of
property?

The U.S. Supreme Court ruled in Lucas v. S. Carolina Coastal
Council that "the Fifth Amendment is violated when land-use
regulation does not substantially advance legitimate state interests or
denies an owner economically viable use of his land." They continue by
holding "regulations that leave the owner of land without economically
beneficial or productive options for its use . . . carry with them a
heightened risk that private property is being pressed into some form
of public service under the guise of mitigating serious public harm."
The Court has also held in Nollan v. California Coastal Commission that
a property regulation which does not substantially advance its avowed
governmental purpose also constitutes a taking.

Wasilla « FairviewLoop * Eklutna « Peters Creek



The U.S. Congress and many other states have differing
proposals on the percent of decrease that constitutes a compensable
taking, varying from 1% to 33%. CSHB 154 uses a standard that
requires any loss in value to be compensated.

2. Who defines what is the reasonable use of private property?

Sec. 34.50.110, subsection (3) states that "the government
entity responsible for taking the governmental action has the burden
of proving the need for the governmental action,” In other words, the
government entity must prove that their action is necessary to avoid or
correct a public nuisance.

3. Who decides what is the most profitable use of the land?

The most profitable use of any property, be it real or personal
(this includes money) is best decided by the person who owns it.

4, What is the effect of this bill on:

Pollution prevention, public safety, design controls and resource
protection are addressed in section 3, AS 34.50.110, page 2, line 31 -
page 3, line 8 and section 3 AS 34.50.250, page 7, lines 3 through 7.
These sections allow governmental actions that are designed to
protect public health and safety. Scenic views are an altruistic
pastime, purely a subjective matter on the part of the individual. To
limit the value or use of a person's property based upon this criteria
without compensating that person is unfair.

5. How will municipal and state governments handle the fiscal
iImpact of compensating property owners?

State and local governments will have to be very prudent in their
determinations of what use of land is in the public interest. Currently,
the power of eminent domain is used very sparingly. The reason for
this is because a monetary value is placed upon the property which is
being condemned, thus effectively limiting its use, due to the fiscal
iImpact. The purpose of this bill is to apply the same prudence upon
these governmental agencies in regard to regulatory takings. Despite
some recent court rulings, a property owner prevailing in a regulatory
case is the exception rather than the rule. Consequently, takings
litigation today is a long and arduous process that only the most well-
financed and dedicated property owner can endure. The scales of
justice are unfairly tipped in favor of the government when citizens are
faced with the threat of losing their property because of regulatory
burdens.

6. Where will these disputes be settled: in the regulatory agency or
in the court?



Section 3, AS 34.50.100, page 2, line 14 - 22 of the bill are very
specific in this regard. A governmental agency will review the
potential impact of a regulatory or administrative action on specific
property, using the guidelines set up by this bill. It is expected that
the guidelines supplied by the Attorney General' Office will give wise
guidance upon this subject for the enlightenment of the several
agencies. Of course, the person who is affected always has the option

of going to court.

7. How will a government resolve secondary challenges from
property owners who believe their property values are diminished by a
government's decision not to enforce a regulation on a neighbor?

This is a matter of equity and the decision of the individual
property owners to decide whether or not they feel their grievances
are sufficient enough to pursue in court is subject to them.

8. Are there significant numbers of regulatory appeals and lawsuits
which point up the need for this legislation?

In the, last 5 years, there have been 121 administrative appeals
of state natural resource agency permit decisions. These include
ADF&G, DEC, DNR, as well as DGC (Division of Governmental
Coordination). The Alaska Courts have their record system on paper
and they also do not seem to have these cases sorted by category
instead of case record number. We do not have the time or resources
to comb through these files. As presented to the committee in earlier
testimony, we have copies of 15 Alaska Supreme Court cases relating
to regulations and regulatory takings.

0. What is the financial burden to other states that have enacted
similar laws?

According to Larry Morandi with NCSL, only 3 states have passed
legislation with stringent compensation requirements. None have
provided fiscal notes showing a large financial burden.

10. What section of HB 154 speaks to "retroactivity?"
The bill sponsor has indicated a willingness to add a section to

the bill that would state, in very clear terms, that no portion of this bill
IS retroactive.



Alaska Environmental Lobby, Inc. e 9074633366

P.O. Box 22151 Juneau, Alaska 99802 Fax: 907-463-3312

HB 154: Regulatory Takings of Private Property

The Alaska Environmental Lobby opposes HB 154:

* HB 154 offers a hollow and misleading promise. HB 154 neither
increases nor decreases the constitutional protection guaranteed owners of
private property (P. 2, Line 18-20). This measure appears innocuous, but
is an attempt to negate health, safety and environmental regulation by
saddling enforcement agencies with untenable costs. In addition, HB 154
could undermine municipal and local laws covering everything from
building heights to occupancy limits in restaurants.

* HB 154 will add another layer of bureaucratic review to the regulatory
process. The consequence of this bill becoming law is that governmental
programs will be less efficient and more costly. HB 154 represents
movement in the wrong direction at a time when there is a manifest need
for government to be more efficient and less costlv.

* Private property owners are entitled to "just compensation” when their
property is taken by government action. The US. Constitution offers Fifth
Amendment protection and delivers this right. HB 154 is based on the
premise that meaningful takings analysis can be done in the abstract,
without reference to a specific piece of property.

* We believe that takings issues are the appropriate jurisdiction of the
courts. Legislation would have far-reaching implications for state and
local zoning, land management, and public health. The idea that property
owners can demand government compensation on the grounds of perceived
limitations for health, safety, and other laws and regulations is
constitutionally unsound and dangerous.

February 21, 1995
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MEMORANDUM

TO: Representative lvan Ivan,Co-Chair
House Community & Regional Affairs

FROM: Representative Alan Austerman, Chai
Subcommittee on House Bill 154

DATE: April 11, 1995
RE: Report on House Bill 154

The Subcommittee on House Bill 154 met on Thursday, M..rch 30th to
address concerns brought forth by the full committee. It was decided by the
subcommittee, that because of the far reaching aspects of this legislation; the
fact that "takings legislation” was currently being considered at the federal
level and the limited time available this session, that the full committee
address the following issues during the interim:

1 W hat constitutes a regulatory "taking” of economic value of
property?

--W hat percent of decrease in the property's value
applies?

2. W ho defines what is the reasonable use of private property, the
private property owner or the state of municipal government?

3. W ho decides what is the most profitable use of the land?
4. W hat is the affect of this bill on:

- pollution prevention

- public safely

- scenic views

- design controls

- resource protection ( e.g. salmon habitat on the Kenai
River)?

\l ek e U 1%+ fvidnl « | ife Ri- « 0’1H « O MPIw* e P |
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5. How will municipal and siuce governments handle the fiscal
impact of compensating property owners?

6. W here will these disputes be settled: in the regulatory agency or
in the court?

- If in the courts, will these cases get jammed up in an
overburdened judicial system?

7. How will a government resolve secondary challenges from
property owners who believe their property values are
diminished by a government’s decision not to enforce a
regulation on a neighbor?

8. Are there significant number of regulatory appeals and lawsuits
which point up the need for this legislation?

9. W hat is the financial burden to other states that have enacted
similar laws?

10. W hat section of HB 154 speaks on "retroactivity"?

These are some of the questions that have brought some concern among
subcommittee members and various state agencies.

AAlspp

cc: All C&RA Committee members
Representative Kohring
Dept, of Fish & Game
Dept, of Public Safety
Dept, of Law
Ak. Environmental Lobby



MVISION OF LEGAL SERVI«S

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(1>07) 465-3H67 or 465-2450

fr/1X (907) 465-2029 130SewardSired Suite 409
Mail Slop 3101 Juneau, Alaska J9801-2105
MEMORANDUM March 9, 1995
SUBJECT: Sectional Summary of CSHB 154 () (Work Order No. 9-LS0602\K)
TO: Representative Vic Kohring

Attn: Craig Lyon

FROM: Theresa Bannister
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itselfis the best statement of its contents.

Section 1 amends the section limiting how long a person has to begin a court action to
recover real property. Conforms the section to new sec. 34.50.190 in sec. 3 of the bill.

Section 2 amends the section limiting how long a person has to begin a court action for
certain torts and certain statutory liabilities. Conforms the section to new sec. 34.50.190.

Section 3 adds a new article on government takings.

Sec. 34.50.100 directs the Department ofLaw to prepare and submit certain guidelines to the
lieutenant governor each year. The purpose of the guidelines is to assist state agencies,
municipalities, and the public to identify and evaluate governmental action that may result in
a taking of private property. The guidelines are to be published in the Alaska Administrative
Code.

Sec. 34.50.110 directs governmental entities to follow the principles listed in the section when
considering and taking governmental action affecting private property.

Sec. 34.50.120 prohibits a governmental entity from taking certain actions, e.g. adopting
regulations relating to private property, unless the action has the least possible effect on
private propeity and still accomplishes its public purpose and unless an analysis, as described
in (b), of the action is made available to the public at least 30 days before the action.



Representative Vi|Obhring
March9, 1995
Page 2

Sec. 34.50.130 prohibits a governmental entity from taking governmental action that results
in a taking of private property without paying full compensation to the owner. Establishes
when the compensation is to be paid, when the compensation is measured, and what interest
is to be paid.

Sec. 34.50.140 prohibits a governmental entity frrm deflating private property value by
suggesting or threatening to take action to avoid having to pay the full compensation.

Sec. 34.50.150 prohibits a govemmer’al entity from requiring a private property owner to
waive the full compensation requirement in order to obtain approval for a use ofthe owner's
property.

Sec. 34.50.160 requires that ifa governmental entity that takes certain governmental action,
e.g. adopting a regulation, that removes access to private property, the governmental entity
must provide alternate access to the property or purchase the property.

Sec. 34.50.170 prohibits a governmental entity from requiring a private property owner to
provide or pay for certain information used by the entity when it makes certain decisions
affecting private property.

Sec. 34.50.180 requires the state to reimburse municipalities for the compensation they have
to pay under sec. 34.50.130 for their takings, if the municipalities' actions are required by
state law.

Sec. 34.50.190 prohibits a person from beginning a civil court action for a taking of private
property by governmental action unless the action is begun within five years after the taking.

Sec. 34.50.200 requires a municipality to adjust the valuation of private property for property
tax purposes ifa determination has been made that there has been a taking of the property by
governmental action. Requires the municipality to notify the owner of the new valuation.
Requires the new valuation to be shown in the next tax notice, Requires the municipality to
use an independent appraisal obtained by the owner to set the valuation, if the property owner
contests the valuation and secures the independent appraisal.

Sec. 34.50.210 permits a property owner to enforce the provisions of the new article in court.
Allows a prevailing owner to collect its awarded attorney fees and costs from the budget of

the governmental entity involved in the violation of the article.

Sec. 34.50.220 prohibits a state agency from adopting regulations to implement the new
article.

Sec. 34.50.250 defines terms for the new article.



Representative V'J*ohring
March 9, 1995
Page 3

Section 4 amends the main section governing the enactment of ordinances to include the
statement required under sec. 34 50.120.

Section 5 amends the section relating to municipal adoption of published codes of
regulations to require compliance with AS 34,50.120.

Section 6 amends the statute that generally requires municipal assessors to assess property
at its full and true value. Requires the assessor to comply with new sec. 34 50.120.

Section 7 amends a section on the Alaska Administrative Code to provide that the code
includes the guidelines developed by the Department of Law under new sec. 34.50.100.

Section 8 amends the section governing what is included in a notice of a proposed adoption,
amendment, or repeal of a regulation to include, if applicable, the information required by
sec, 34.50.120.

Section 9 provides a severability clause for the Act.

Section 10 directs the Department of Law to prepare the initial governmental takings'
guidelines by January 1, 1996.

Section 11 makes the Act effective July I, 1995.

If 1may be of further assistance, please advise.

TLB.Imb:glc
95-144.1mb



A/ISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAA (907) 465-2029
Mail Stop 3101

130 Seward Street, Suite 409
Juneau. Alaska 99801-2105

MEMORANDUIVI February 9, 1995
SUBJECT: Sectional Summary of HB 154 (Work Order No. 9-LS0602\C)
TO: Representative Vic Kohring
Attn: Craig
FROM: Theresa Bannister

Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered an
authoritative interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 amends the section limiting how long a person has to begin a court action to
recover real property. Conforms the section to new sec. 09.57.020 (proposed in sec. 3 of the

bill).

Section 2 amends the section limiting how long a person has to begin a court action for
certain torts and certain statutory liabilities. Conforms the section to new sec. 09.57.020

(proposed in sec. 3 ofthe bill).
Section 3 adds a new chapter on government takings.

Sec. 09.57.010 directs the Department of Law to prepare and submit certain guidelines to the
lieutenant governor each year. The purpose of the guidelines is to assist state agencies,
municipalities, and the public to identify and evaluate government action that may result in
an unconstitutional taking of private real property. The guidelines are to be published in the
Alaska Administrative Code.

Sec. 09.57.020 prohibits a person from beginning an civil court action for an unconstitutional
taking of private real property by government action, unless the action is begun within five
years.

Sec. 09.57.030 requires a municipality to take into consideration for property tax purposes
a reduction in value of private real property, if a court determines that there has been an



ng
February 9, 1995
Page 2

unconstitutional taking of the property by government action and if the taking has reduced
the property's value.

Sec. 09.57.090 defines certain terms for the new chapter.

Section 4 amends the statute that generally requires municipal assessors to assess property
at its full and true value. Requires the assessor to complv with new sec. 09.57.030.

Section 5 amends a section on the Alaska Administrative Code to provide that the code
includes the guidelines developed by the Department of Law under new sec. 09.57.010.

Section 6 gives the provisions in the bill an effective date of July 1, 1995.

TLB:glc:klb
95-129.glc



Alaska State Legislature

HOUSE OF REPRESENTATIVES

Representative Vic Kohrine .
State Capitol

Official llusiness
Juneau, AK 99801-1182

Sponsor Statement

HB 154, An Act relating to regulatory takings of private property

HB 154 would help provide relief for private citizens who have had their
property "taken” through regulatory means. In many cases environmental
regulations restricting the use of land have the same consequences for the
property owner as a physical "taking" of the land under eminent domain,
(such as for a highway) which requires compensation. | don't believe that a
landowner should have to bear the costs of environmental benefits enjoyed

by all citizens.

This legislation would require the Department of Lav/ to provide guidelines
to assist state agencies, municipalities, and the public to identify and evaluate
government action that may result in an unconstitutional taking of private
real property. If such a taking has occurred which results in a decrease in the
value of the property, this legislation would require such a reduction be taken
into consideration when assessing the value of the property for tax purposes.

| believe that passage of HB 154 will provide the public with protection from
the government of any unconstitutional taking of their private property
without at least some form of compensation. 1respectfully request favorable
consideration of this legislation by the committee.
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To: ivan ivan From:
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To: Honorable Representative Ivan
Fro:a: Jon Isaacs, APA

Enclosed is written testimony on HB 154 that suppots my oral testmony before your committee on March 25.
Could you please distribute a copy to other committee members? Thank you for consideration of this matter.



Jan lannca and Ansooiatna

TESTIMONY BEFORE HOUSE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE
HOUSE BILL 154

Testimony of Jon lsaacs

Alaska Chapter, American Fianning Association

Mr. Chairman, committee members, lappreciate the opportunity to testify today. My name
is Jon lIsaacs, and lrepresent the Alaska Chapter, of the American Planning Association.
My office address is 308 G street, suite 313, Anchorage, Alaska 99517, and my phone
number is 274-9719. The APA is an association of planners and resource managers
working for local, state, and federal government, and private industry. Members work for
communities across the state such as Valdez, Wasilla, Juneau, and the Kodial; Island and
Mat-Su Boroughs. In the past, tiie association has worked to develop constructive
solutions to problems facing Alaskan communities, including changing current federal

wetlands permitting practices.

Position on HB 154

The APA supports the legislative intent that insupportable and excessive *‘ king of
property by state and local government should be avoided. In particular, developing
guidelines for avoiding the taking of property meets a real need. However, the legislation
as written is excessively broad and vague with regard to defining government action
subject to consideration, and determination of adverse eTect. As a result, implementation
would be subject to diverse legal interpretation and subsequent challenge in courts at the
cost of both the property owner, government, and residents as a whole, which seems to

defeat the legislation's purpose. We recommend that language changes take piace

before passing the bill out of committee.

Background

The taking of property, whether it be through acquisition, restrictions on use, or effect
value, is an issue being discussed nation-wide. Of particular concern are instances
where the taking of property appears arbitrary or capricious, is not clearly tied to
approved regulations or planning processes, or occurs through a process without
..dequate public review. Land use laws and regulations must balance the 5th amendment

protection of property rights with the protection of the community as a whole from
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injurious or harmful effects of development, which include more than just health and
safety issues, such as the economic value of adjacent property or resources such as
salmon that are held in common for the benefit of the state. Alaskan communities are

more attuned to property rights and the need for flexible development than most places

in the country,

Without a doubt, government must take more responsibility in minimizing takings and
providing fair compensation to property owners. Several solutions or remedies to
unjustified takings currently exist. Laws, regulations, and plans must be developed and
adopted through a public approval process, and receive adequate public review.
Communities have the freedom to adopt minimal land use controls if they so desire. The
national chapter of APA has recently developed guidelines on developing laws,

regulations, and plans in a manner that avoids unjustified takings.

Appeal mechanisms are available through local and state governments and through the
courts. Recent national court cases have found in favor of property owners in several

takings issues. Undeniably, this puts an economic burden on the property owner, but

appears to be working.
Problems with HB 154
There are several serious problems with the way this bill is currently constructed:

- excessively broad and vague definitions of government action subject to
consideration, and determination ofadverse effect- using the example of salmon
streams and timber buffers, the landowner could sue over imposition of any buffer,
the fisherman could sue over loss of fish, or both could sue simultaneously if
dissatisfied. The same could occur with a rezoning to a noxious use, where the

applicant could sue over restriction of use, and adjacent property owners suin®

over loss of property value.

+a five year statute oflimitations to file a claim allows a governmentto be blind-
sided with a future claim, vjithout any requirement to go through available appeal
procedures - the financial uncertainty could result in government afraid to take any

action to protect the health and welfare of its citizens

*method ofassessing loss in value - several municipal assessors have expressed



concerns regarding provisions for assessing loss in value

Those likely to bear the biggest cost of the legislation as written will be 1) property
owners who will end up in court more frequently, 2) municipalities who will be liable for
a broad category of claims and may hesitate to act at all, and 3) citizens who will who will

face greater uncertainty about how their community will develop and how their property

will be affected.
Recommendations

The Alaska chapter of the American Planning Association recommends that language
changes take place before passing the bill out of the Community and Regional Affairs
committee. It may be more appropriate to emphasize developing guidelines to avoid or
minimize takings of property, rather than broadly allowing property owners affected by any
government action be allowed to seek compensation on any effect on property value for
up to five years after the action occurs. The APA would be glad to work with the

committee and bill sponsors that addresses the problem without creating vastly greater

ones.
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CSHB 154 - "Regulatory taking of Private Property"
Example of Impact Sec. 3450.250 (9)... Buffer Zones

Last year an ANCSA village corporation, Klawock Heenya Corporation, told the board of forestry
that they hud left an estimated $2.0 million worth of standing timber in the 66 foot riparian buffers
required by AS 41.14.116 on Type A water bodies. Village corporations received 23,040 acres.
Regional corporations like Sealaska received hundreds of thousands of acres. Forestry has received
advice that the variation process (AS 41.17.087) in which any tree can be logged if doing so would
not cause significant harm keeps the requirement to leave trees standing from being yaking. Our
guess would be that if HB 154 were enacted and signed into law the requirements wattfii protect fish
habitat and water quality would continue to be in law. For example, the 10 habitat components in
AS 41.14.115 would still be the test for determining which trees can be removed from buffers.
However, if the state had to pay for those trees the value of the trees would certainly run into

hundreds of millions of dollars.



Alaska Environmental Lobby, Inc. |
Phone: 907-463-3366

P.O. Box 22151 Juneau, Alaska 99802 Fax: 907-463-3312

OPPOSE HB 154 REGULATORY TAKINGS

HB 154, Regulatory Takings, isan overreaching and dangerous piece of
legislation. HBu154 ensures that government programs will be less efficient
and more costly. Instead of fine-tuning government, it would add a new
layer of bureaucracy, cost the state millions of dollars, and render virtually
useless the regulations which ensure we all have safe air and water, a
healthy fishing economy, uncontaminated food to eat and safe working

conditions.

IT WILL COST MILLIONS OF DOLLARS
In states with similar legislation, millions of dollars have been spent
on administrative costs alone. Our State agencies would have to
hire legions of attorneys and then come up with the money to pay
thousands of claims. Consider how costly this legislation would be.

IT IS DANGEROUS
HB 154 would negate health, safety and environmental regulations
by making it too expensive for State agencies to enforce them. While
there is certainly a legitimate concern with over- regulation, most
regulations serve the basic purpose of ensuring the public health and

safety.

IT DESTROYS LOCAL CONTROL
HB154 would undermine municipal and local laws covering
everything from zoning restrictions, labor laws and seafood

handling.

The litigation would be endless. If my neighbor wants to build a
porn shop on his property and sues to win exemption from zoning
regulations, then it follows that I will then sue the government for
compensation because MY property value will be diminished.

W here will the line be drawn?



IN AN EXAMPLE GIVEN BY THE SPONSOR, OF THE LITTLE
GUY VS GOVERNMENT Steve Noey wanted compensation for not
being allowed to build an improper sewage disposal system for his
subdivisr *on Kachamak Bay. He sought exemption from the waste
disposal permitting process because, in his assessment, the guidelines
regulating safe sewage treatment interfered with his profit margin. In
Noey vs. DEC, a Dept, of Law trial brief states:

"DECs engineers will testify that it would be appropriate to reject (Noey?)
proposal because waste water would be discharged to the surface of the
land, which in turn could impact adjoining property and pose a hazard to

public health"

If HB154 were enacted, Noey would be either allowed exemption from
DEC permitting, or, he would have the right to sue and make all the rest of
us pay for the money he says he lost by not being able to build his 15 unit
subdivision. (DEC did inform Mr. Noey of other options - an
appropriate disposal system or subdividing to s lots, thus being able to
bypass the permit that was the problem.)

In a state with the highest Hepatitis A rate in the country and high rates
of other infectious disease, do we really want to weaken regulations that

monitor sewage??

ALASKA'S CONSTITUTION PROTECTS US

The state const™ ution explicitly protects private property rights. In Article
8, section 16. It states, "No person shall be involuntarily divested of his
right to the use of waters, his interests in lands, or improvements effecting
either, except for a superior beneficial use or public purpose and then only
with just compensation and by operation of law."

3/25/95
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UNITED FISHERMEN OF ALASKA

211 Fourth Street, Suite 112
Juneau, Alaska 99801
907/586-2820

Fax: 907/463-2545 .

3/25/95

TESTIMONY ON CSHB 154
BEFORE THE HOUSE COMMUNITY & REGIONAL AFFAIRS COMMITTEE

My name is Riki Ott. I am a resident of Cordova. | am testifying on behalf of United
Fishermen of Alaska as Chair of the Habitat Committee.

UFA opposes HB 154. While this bill purports to "avoid imposing unanticipated or
undue additional burdens on the public or on the public treasury™ (p. 2), it will in fact
do exactly the opposite. We simply cannot afford this bill-nor would we want it even if
we could afford it for the following reasons.

» The bill provides a powerful incentive for land developers to propose the moat
highly damaging uses of property in order to receive payments in exchange for more
responsible use. Why not? The government would hind the difference. For example, a
landowner wants to build a high density subdivision on his property but DEC is only
willing to permit for family units because of concerns about sewage disposal. Under
this bill, DEC would have to compensate the landowner for the difference in profit
even if both uses would be profitable. Clearly, this throws the constitutional standard
of takings and replaces it with a subsidy to land speculators.

» This bill opens the state treasury to unlimited liability for state and local
government actions. While this bill seems to be targeting environmental regulation
and law as being over burdensome, there are many other laws that would also apply.
For example, a landowner wants to build an "adult” business next to a school or
church. Such "adult" businesses are not considered public nuisances under state law
and could also be highly profitable. Further, civil rights laws deprive real estate
developers of the higher price bigots would pay to live in subdivisions with racially
restrictive covenants. Under this bill, the state would have to compensate the
landowners in these two cases ifit denied the landowner the right to build the
proposed businesses.

This bill also limits the state’s ability to deny permits or impose conditions on permits
for restaurants, seafood processing plants or food sanitation businesses (like small
smokeries) for unsafe handling practices because of (1) cost to the state under the
"takings" law, and (2) the proposed standard that government action may only be
taken in response to "real or substantial threats to public health and safety” (p. 3).
This could result in unsafe food reaching the market and a subsequent backlash for
the seafood or other food industries. In order to achieve preventative as well as
sufficiently protective action, the government would have to pay the property owner!

MEMBER OfIOANIZATIONS

Alaska Crab Coalition « Alaska IrWopondon{ Fishermen’s Marketing AjjociaMn . Alaska Lnngline Fisherman's Association
Alaska Trollerj Association ¢ AroaKSei era Association « Baring Soafishermen's Association e Bristol Bay Orlftnottors Association
Conoomod Ansa "M" Fishermon . Cook Inkrt Aquaculture Association m Cordova District Fishermen United ¢ Kenai Poninsula Fishermen's Association
North Pfldlio Fishrxias Astodaton < Northern Souihaasl Roglonal Aquacultujd Association ¢ Peninsula Marketing Association
Petersburg VeoatH Omrora Association ¢ Prince William Sound Aquaailturo Corpor”vi . Soofood Producers Cooperative ¢ Southeast Alaska Seiners
Southern Southeast Regional Aquaculture Asswnation ¢ Unltod Cook Inlet Drift Association ¢ Western Alaska Cooperativn Marketing Association
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Clearly, ifthe government were required to pay compensation in all such cases, either
we would need to have few laws and allow property owners to do as they please
despite the social, environmental and economic consequences or we could resign
ourselves to allocating a large portion of our state budget to fill all the demands for

"just compensation.”

» This bill subverts the appropriations process. W: Jiout clearly appropi ".ating funds
to pay for newly authorized property rights claims and for increased agency staff, the
bill allows unelected bureaucrats within resource and public health agencies to cancel
or cut other state programs because there wont be time or funds for everything.

* The state government would, be required to pay enterprises not to pollute. For
example, the state's water quality standards limit the amount and types of pollutants
that may be discharged into public waterbodies. Under the proposed bill, a mining
company or oil industry could argue that if it had to cease polluting, it would become
unprofitable and the state would have to pav the industry not to pollute.

» This bill is unbalanced as does not consider the benefits to landowners, other
industries, and society from government takings. For example, property in Anchorage
adjacent to and near the Coastal Trail increased in value and generated more tax
revenue. "Greenways" such as this attract tourism and outdoor recreation to further

benefit the economy.

» Finally, this bill amounts to a backdoor effort to undermine the state's
environmental legislation. But the rights of property owners in the above examples
are no different in principle from, for example, a timber company that is required to
leave f.ces in a buffer to protect fish and wildlife habitat. They are all being deprived
ofsome of the market value oftheir property in order to prevent harm to society.

The only reason to require compensation for the timber company, or the mining or oil
company, but not for other property owners, would be a beliefthat the state laws
protecting Alaska’s water, land, air and natural resources are not legitimate or are, n
the words of the sponsors, only "purportedly designed to protect public health and
safety” (p. 3).

All Alaskans, notjust those involved in the seafood industry, depend upon
healthy, productive fisheries for diversifying and stabilizing the state's
economy through harvest ofa renewable resource. Healthy, productive
fisheries are in turn dependent upon management of both public and private lands in
ways that adhere to applicable laws such as the Clean Water Act and the Forest
Practice Act.

Ifthe supporters ofthis bill believe environmental laws are not legitimate, they
should challenge the laws directly rather than bury the challenge in abstract notions
of property rights that go beyond what the Fifth Amendment requires. This bill would
not work if consistently applied to all forms of property, or even if it was only applied
when laws affect the value ofthe land.

HB 154 protects only landowners at the expense ofthe public and other resource
users-please do not let it pass.

TOTAL P .02



TO: Patty Bielawski DATE: March 15, 1995 >

Special Assistant
FILE"NO,:

PHONE: 465-2491

SUBJECT: CS For HB 164

The DOF opposes House Bill 154 as written for the following reasons:

Sec. 34,50.250 (a) defines taking in terms such that the provisions of the Alaska
Forest Resources and Practices Act as revised in 1990 requiring private
landowners to leave 66 foot buffers along certain defined waterbodies (AS
41.17.116) would now be considered a taking.

AS 41,17 as now written and enforced by this agency provides for a process of
selective removal of many of the most valuable trees within these 66 foot buffers,
however 90 percent or more of all trees within these buffer areas on hundreds of
miles of protected waterbodies on private lands throughout the state remain
standing. The harvest of these trees is now prevented by AS 41.17. The
estimated value of these trees to the private landowners, who are primarily native
village and regional corporations, would be in the huncL ads of millions of dollars

at todays prices'.

This division was advised by the Department of Law, specifically Assistant
Attorneys General Jim Wanamaker, Robert Nauheim and John Baker, that in
order to prevent a successful challenge concerning "taking"” the variation process,
AS 41.17.087, which allows for the selective harvest within the buffer areas must
be workable. The state has done this sinca 1991 through a rigorous but fair

process.

Sec. 34.50.110 (4) provides that a governmental entity shall avoid undue delay in
its processes. The Forest Practices Act does have built in time constraints causing
the state to take timely action. This is however dependent upon adequate funding

for forest practices enforcement.
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In Califomia, a landowner loses again

By GIDEON KANNER

LOS ANGELES — Richard K
Ehrlich, a California developer, has just
learned the hard way that his First
Amendment rights and a victory in the
U.S. SupremeCourt can take a back seat
to the whims of municipal bureaucrats.
In doing so, he has confirmed the assess-
ment of Richard Babcock, the late dean of
the nation’s land-use bar, who said: 1n
California, the courts have elevated gov-
ernment arrogance to an art form."

In 1988, Mr. Ehrlich sought to build
30 townhouses on the vacant site of a
failed private tennis club in Culver City.
The city denied his request on the
grounds that since the defunct tennis
club had once provided “recreational fa-
cilities,” no other use would be permitted,
even though the only recreation the lot
then provided was watching weeds grow.

A lawsuit and a partial settlement fol-
lowed, allowing Mr. Ehrlich to build, pro-
vided he paid a $280,000 “mitigation fee"
for the loss of the recreational facilities.
Additionally, he was to pay a $30,000 “in
lieu park fee," plus a $33,220 “in lieu art
fee" — the latter to pay for public art to
be placed on Mr. Ehrlich's property, sub-
ject to the city’ approval.

The “in lieu art fee" was based on the
city's bizarre finding that as development
of land and urbanization go on, ‘the op-
portunity for creation of cultural and
artistic resources is diminished,” and
that alternative sources for cultural and
artistic outlets should therefore be pro-
vided with developers' funds. All told,
this came to $11,400 extra per proposed
new townhouse, which goes a long way
toward explaining why young people;
confronted with the incompatibility of
their entry-level salaries with prevailing
housing costs, are turning up on their
parents' doorsteps inquiring if their old
bedrooms are still available.

Mr. Ehrlich exercised his right to liti-
gate the validity of these exactions, and
in 1990 Los Angeles County Superior
Court Judge John Zebrowski struck
down the mitigation fee. He reasoned
that a landowner is free to go out of the
private tennis club business, and the city
may not demand payment as a condition
ofexercising one’ freedom to do so.

In the ensuing appeal. California
Court of Appeal Associate Justice Mar-
garet Grignon disagreed. She delivered
the astonishing ruling that the $280,000
mitigation fee was proper because it com-
oensnted the citv “for the henefit con-
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'Mother tells me you ve been sticking pms m
an Alan Greenspan bolt'

ferred on the developer by the City’s ap-
proval of the townhouse project and for
the burden on the community resulting
from the loss of recreational facilities."

But the law does not permit exactions
to be based on benefits to the landowner.
That would be tantamount to a sale of
municipal favors. In its 1987 decision,
Nollan v. California Coastal Commission,
the U.S. Supreme Court held that exac-
tions must bear a reasonable relationship
to the burden imposed on the community
by the private development. Government
demands beyond that, said the court, are
an “out-and-out plan ofextortion."

In other words, every landowner acts
in pursuit of private benefit when seek-
ing to build, but that hardly justifies ex-
tortion of money by the government as
some sort ofa quid pro quo for the “favor”
of permitting lawftil, productive use of
the applicants own land, or worse, for the
“privilege™ of discontinuing an unprof-
itable private business.

As for the city’s demand that Mr.
Ehrlich pay the “in lieu art fee,” Justice
Grignon opined that requiring a
landowner to install municipally ap-
proved art on his land against his wishes
or to pay the city an in lieu fee, was no
different than a requirement to put in
landscaping. So much for decades of First
Amendment law thac holds artistic ex-
pression to be constitutionally protected
speech.

List Aucust. the I*S. acreme Court

summarily vacated the Ehrlich opinion
and remanded the matter back to the
California Court of Appeal for reconsider-
ation.

Anywhere else the Supreme Court’s
order would have been the end of the sto-
ry. But not in California On remand last
month, Justice Grignon reached the
same result all over again. Her majority
opinion defiantly reiterates that the city's
demand on Mr. Ehrlich was not related
to any public burden on the community
flowing from his project, but, rather, was
imposed to compensate the city for hav-
ing “fost” the now defunct private tennis
club which, of course, was never the city’s
in the first place.

Remarkably, the court ordered that its
opinion not be published, which means
that under California rules it cannot be
died in future cases. This is inconsistent
with the importance of a case that has
been reviewed on the merits by the U.S.
Supreme Court.

The upshot of the Court of Appeal’s
decision in Ehrlich is that once California
landowners devote property to a particu-
lar private use, they become subject to
muniripal conscription as involuntary op-
erators for the indefinite future, even af-
ter that use ceases to be beneficial. To gee
back their freedom to make new, econom-
ically rational uses of thc>r land, they
may be required to pay ransom to the
city in the form of exactions or in lieu
fees.

The remarkable thing is that Judge
Grignon’ Ehrlich opinion produced no
outcry in California. These days such
draconian treatment of productive citi-
zens is par for the course in that state,
where the whim of municipal bureau-
crats is the supreme law of the land,
readily enforceable by compliant state
courts. No wonder that businesses are
continuing their exodus from California,
that the cost of local housing remains one
of the highest in the nation, and that the
once proud Golden State has been re-
duced to running booster ads in newspa-
pers, carrying on a childish quarrel with
Texas, which is attracting more and
more disgusted California entrepreneurs.

It remains to be seen whether the LTS.
Supreme Court will tolerate this un-
abashed nullification of its decision. Stay
tuned.
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