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J u n e e o ,  A l a s k a  5 9 B i l -  

1907) <355-3530

S t a t e  o f  A l a s k a

□ r r i c c  o r  t h e  g o v e r n o r  
J  C N E A U

February 18, 1994

The Honorable Rick Halford 
President o f the Senate 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801-1182

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am transmitting a 
bill raising the tax rate on transfers or consumption of motor fuel. The bill would bring 
our tax rate more in line with that o f other states and raise much-needed revenue for 
highway maintenance. Additionally, the bill would make certain changes regarding the 
proceeds from the tax.

Alaska is one o f only three states with motor fuel tax rates of less than 10 cents per 
gallor (Georgia, seven and one-half cents; Alaska, eight cents: and Wyoming, nine 
cents). The mean national tax rate on motor fuel is 18.66 cents. The tax rates in 
other western states on motor fuel are: Washington, 23 cents; Oregon, 24 cents; 
Idaho, 21 cents; Colorado, 22 cents; California, 17 cents; and Nevada, 24 cents.

The bill would raise the motor fuel tax rate for most fuels to 25 cents per gallon. 
Aviation fuel and fuel used in and on watercraft would remain at their current rates as 
set by statute.

One cent o f the 25-cent tax would go into a spec ia l"storage tank assistance" account 
in the general fund, added by sec. 4 of the bill. The legislature may appropriate from 
this account into the storage tank assistance fund established by /AS 46.03.410. That 
fund provides grants, testing, and site analysis to owners and operators of 
underground petroleum storage tanks.
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Currently, anyone who uses motor fuel, other than aviation fuel or fuel for watercraft, 
in any engine other than a motor vehicle licensed for the public highways is entitled to 
a refund o f six cents of the existing eight-cent tax. The refund would remain at the 
current statutory rate of six cents.

I urge your prompt consideration and passage o f this important bill.

Sincerely,



Atefifea §>tatc &gijslaturc
FAIRBANKS

DENALI BANK BUILDING 
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ĉnntc r̂nnoporfntion Committee
M E M O R A N D U M

DATE: F ebruary 2 8 , 1994

TO: S en a te  T ran sp orta tion  C o m m ittee  M em b ers

FROM: Sen ator B ert Sharp, C hairm an
S en a te  T ra n sp orta tion  C o m m ittee

RE: S ectio n a l Sum m ary for draft CS for SB 3 3 4

S e c t io n s  1 & 2 o f  C SS B  3 3 4  grant authority to the m u n ic ip a litie s  to le v y  a
m otor fu el tax not to ex ce ed  tw o cen ts per ga llo n .

S e c t io n s  3 & 5 in crea se  the s ta tew id e  m otor fu e l tax from  8 cen ts  to 2 4
cen ts a ga llo n , le ss  up to 2  cen ts  per ga llon  w ith in  m u n ic ip a litie s
le v y in g  a m otor fu el tax.

S e c t io n s  4 & 6 in crea se  the s ta tew id e  fu el tax from  2 4  cen ts  to 25  cen ts
* non exp iration  o f  the 1 cen t surcharge as triggered  in sec tio n  15.

S e c t io n s  7 , 8 & 11 m ake tech n ica l ch a n g es  to  a cco m m o d a te  o th er  
sec tio n s  o f  the b ill.

S e c t io n  9 sets  forth that the reven u e from  the m otor fuel tax sh a ll be 
d ep o sited  in a sp ec ia l h igh w ay  fuel tax accou n t in the gen era l fund. 
T he leg is la tu re  m ay appropriate funds from  it for ex p en d itu re  by 
D O T & P F  for m ain tenance and con stru ction  o f  h igh w ay  and ferry  
p r o je c ts .



S e c t io n  10  requires D O T & P F  to subm it an annual budget co v er in g  
an tic ipated  rev en u es  and exp en d itu res  for approval by the 
le g is la tu r e .

S e c t io n  12  le v ie s  a 1 cen t per g a llon  surcharge on the sa le , transfer and
con su m p tion  o f  m otor fu el. T he revenu e co llec ted  under th is sec tio n
sh a ll be a v a ila b le  for appropriation  to the D epartm ent o f  
E nviron  .tal C o n serv a tio n  for the storage  tank a ss is ta n c e  fund.

S e c t io n  1 3 , in con ju n ction  w ith  S ectio n  15, repeals the 1 cen t per g a llon  
surcharge on Ju ly  1, 1996.

S e c t io n  14 ,,e s  a Ju iy  1, 1 9 9 4  e ffe c t iv e  date for the in crea se  in the
m otor . and im p o sitio n  o f  1 cen t per gallon  surcharge.

S e c t io n  1 5  esta b lish es  a July 1, 1996  e f fe c t iv e  date for an ad d ition a l 1 
cen t per ga llon  in crea se  in the m otor fu el tax and the repeal o f  the 1 
cen t per ga llon  surcharge.



UNDERGROUND 
P E T R O L E U M  STORAGE TANK

P R O G R A M

TH E  STO RA G E TA N K  
A SS ISTA N C E PRO G RAM

The Storage Tank Assistance 
Fund -- W hat is it all about?

•  A N  E N V IR O N M E N T A L  C L E A N U P  P R O ­
G R A M  R E S T O R IN G  A L A S K A ’ S D R IN K IN G  W A T E R  
S U P P L IE S .

* P ro v id in g  grants and loans to A la skan  businesses 
to o ffse t the h igh  cost o f  env ironm en ta l c leanups to keep 
A laskan  businesses in business.

•  A P O L L U T IO N  P R E V E N T IO N  P R O G R A M  
F O R  U N D E R G R O U N D  P E T R O L E U M  ST O R A G E  
T A N K S .

• P ro v id in g  incentives and grants to  tank ow ners 
and ope ra to rs  to upgrade o r  c lose the ir tanks to p reven t
fiimoLteate-

* A N  A L A S K A N  B U S IN E S S  A S S IS T A N C E  
PROGRAM,

* P ro v id in g  r e l ie f  to A la skan  businesses and 
private in d iv id u a ls  faced w ith the high cost o f  en v iron -
inep;al-c.oinpiianc£.

S ta r m *  Tank A i f l i U n c a  Funtf L x » *n4lur» I S ln e t  I f f l

Since Program Inception in 
1991

• O ve r S 10 6 M il l io n  has been expended o r  encum - 
bered fo r fin an c ia l assistance grants and loans.

* A tota l o f  3 8 6  fin anc ia l assistance requests fo r tank 
tightness testing o r  site assessments have been funded.

* 7^ fin an c ia l assistance requests fo r s o i lo rg ro u n d -  
water c leanup have been funded.

• 52 financia!_assist_an£e_rgquesis to upgrade tanks 
to new  EPA standards and prevent fu tu re leaks have been 
funded.

■ 83 fin a n c ia l assistance requests to c lose  out o ld  o r 
unused tanks have been funded.

Tank Uses for USTs Eligible for Financial Assistance
Firs Station!. Polics &
Ambulance Refueling 

3%

Other
4%

Fue l R e t a i l e r i

29%

Utility Compemet 15%

Fuel Diitributors4%

Trucking & 
TraniporiationFirrnc 

8%

Industrial & Contractor 
Uaea 
15%

Aircraft Fueling 
19%

Auto Rent el & Dealership! 
3%

STORAGE TANK A S S IS T A N C E  PROGRAM



* The Department o f  Environmental Conservation administers the Storage Tank Assistance 
Fund. The Department is responsible for advertising the application periods, receiving the applica­
tions, processing the requests, administering the grants and auditing project costs. The Division o f  
Investments in the Department o f  Commerce and Economic Development works in partnership with 
the DEC to provide cleanup loans for eligible UST owners and operators.

* The Department o f  Environmental Conservation has a staff o f tw o Environmental Specialists 
in Anchorage to process the actual grant applications. A Grants Administrator, Environmental Tech­
nician and a Clerk Typist provide additional support for the program. A  Project Manager supervises 
the activities and provides application and project guidance to UST owners and operators, contrac­
tors and consultants.

* The 1990 Legislature established the seven-member Board o f Storage Tank Assistance with 
two government members and five public members. Members are appointed by the Governor and 
serve without compensation other than per diem and expenses when traveling. They have an Execu­
tive Director, who is their sole employee. The first duty o f the Board was to write regulations 
relating to financial assistance for UST owners and operators. The Board also jointly developed 
regulations with DEC pertaining to cleanup standards and allowable technologies to be used in the 
cleanup o f contamination resulting from leaking tanks.

* The Board is an Appeal Board to mediate disputes between the Department o f  Environmen­
tal Conservation and regulated underground petroleum storage tank owners and operators. In re­
gard to disputes arising over priority rankings and eligible costs, the Board’s decisions are binding 
upon the department and the owner or operator. For corrective action plan disputes, or denials for 
payment under the retroactive reimbursement program (sec. 7, ch.96, SLA 1990), the board may 
only issue recommendations,

* Although the Board developed the financial assistance regulations, the Department o f  
Environmental Conservation actually implements those regulations by physically processing each 
applicant's request for financial assistance. This enables the Board to remain objective and 
unbiased when a dispute arises. The Board is then tasked with resolving the matter in a prompt 
and conscientious manner.

WHAT A G E N C Y  ADM INISTERS THE STORAGE TANK ASSISTAN CE FUND?

For Further Information Contact the B o a r d  of  Storage Tank Assistance at (907)465-5219 or the 

Depar t m e n t  o f  Environmental Conservation, U S T  Program, at (907) 465-5200,

The U S T  Financial Assistance Office C a n  B e  Contacted at (907) 275-4342.
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SB 334 INCREASING THE TAX ON MOTOR FUEL
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CHAIRMAN, MEMBERS Of- THE COMMITTEE, MY NAME IS  RESA JERREL, AND 

I AM THE STATE DIRECTOR FOR NATIONAL FEDERATION OF INDEPENDENT 

BUSINESS -  N F I9 /A L A S K A . I AM HERE TODAY IN  OPPOSITION TO SB 3 3 4 .

N F IB /A LA S K A  IS  COMFRISED OF 4 ,4 0 0  SMALL AND INDEPENDENT 

BUSINESS OWNERS. THE LE G IS LA T IV E  AGENDA OF N F IB /A LA S K A  IS  

DETERMINED BY QUR BALLO T. THE BALLOT IS  OUR ANNUAL POLL OF OUR 

MEMBERS ON A SER IES  OF ISSUES DEEMED C R IT IC A L  TO SMALL BUSINESS. A 

MAJORITY VOTE, OF THE MEMBERS IN  RESPONSE TO THE POLL, SETS OUR 

POLICY AND PO S IT IO N  ON LE G IS LA T IV E  ISSUES . WE THEN SHARE THE 

RESULTS OF OUR POLL W ITH THE LEG ISLATURE AND AD M IN ISTR AT IO N . THERE 

IS  MOT ENOUGH SPACE ON THE ANNUAL POLL TO PLACE EVERY POSSIBLE ISSUE 

BEFORE OUR MEMBERS. THEREFORE, WE ALSO USE THE PREVIOUS YEARS 

BALLOT RESULTS AS GUIDANCE ON ISSUES.

THE 1993  SURVEY OF N F IB /A LA S K A  MEMBERS FOUND OVERWHELMING 

SUPPORT -  9 2  PERCENT -  TO REDUCE STATE GOVERNMENT SPENDING BEFORE 

INCREASING PRESENT TAXES. N F IB /A LA S K A  OPPOSES SB 334  BECAUSE THE 

LACK OF REVENUE IS  NOT THE REAL IS S U E , EXPENDITURES ARE THE ISSUE . 

THE STATE OF ALASKA IS  SPENDING BEYOND IT S  MEANS. THERE IS  NO WAY 

TO BALANCE THE BUDGET WITHOUT REDUCING GOVERNMENT SPENDING.

I OFFER THE FOLLOWING SUGGESTION FOR HELPING TO REDUCE THE 

OPERATING BUDGET -  P R O H IB IT  OR REDUCE THE COMMERCIAL A C T IV IT IE S  

OPERATED BY STATE AND LOCAL AGENCIES. SMALL BUSINESSES, IN  ALASKA, 

FACE COMPETITION FROM STATE AND LOCAL GOVERNMENT IN  A WIDE VAR IETY 

OF COMMERCIAL AREAS. THE MANY SMALL BUSINESSES FACING GOVERNMENT 

COMPETITION ARE*

-  PR IN T IN G  FIRMS

-  G IFT  SHOPS

-  VIDEOTAPE OUTLETS



-  DAY-CARE CENTERS

-  SERVICE STATIONS

-  LANDSCAPING

-  ROAD REPAIR AND MAINTENANCE

-  LABORATORIES

-  MEDICAL CARE PROVIDERS

-  PHARMACIES

-  ARCHITECTURE AND ENGINEERING FIRMS

-  OFFICE FURNITURE

-  AUTO BODY REPAIR

GETTING GOVERNMENT OUT OF BUSINESS WOULD GO A LONG WAY TO 

BRING THE S IZ E  AND COST OF STATE AND LOCAL GOVERNMENT DOWN TO 

REASONABLE AND AFFORDABLE LEVELS -  WITHOUT R A IS IN G  TAXES.

N F IB /A LA SK A  THANKS YOU FOR THE OPPORTUNITY TO COMMENT ON TH IS  

LE G IS LA T IO N . IF  YOU HAVE ANY QUESTIONS, I W ILL TRY TO ANSWER THEM.

9077893413 JEPPEL 140 F03 I'IhP 01 "94 10:01
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Increase Motor Fuel Tax Rate 
Page 2 of 2

Bill Analysis

Sections 1 and 2 of this bill increases the motor fuel tax on highway fuel by 17 cents per 

gallon from the existing 8 cents to 25 cents. Aviation fuel and fuel used in watercraft would 

remain at their current rates.

O n e  cent of the 25-cent tax would be deposited into a special "storage tank assistance" 

account in the general fund under section 4 of the bill.

This bill takes effect July 1, 1994.

Operating Costs

Department of Revenue does not anticipate any additional costs for implementing this bill. 

The Department would update existing forms to reflect the increased tax rate.

Revenue

In determining the amount of additional revenue generated from this bill, the Department of 

Revenue used motor fuel revenue data available from FY 93. The amounts below do not 

reflect impacts on fuel usage, if any, due to increased tax rates and other factors.

Department of Revenue estimates that each cent increase in the highway motor fuel lax rate 

yields $4,838,000 in additional revenues. Accordingly, a 17-cent increase would yield 

582,246,000. Of this amount, $4,838,000 would be deposited into a special “storage tank 

assistance" account in the general fund as provided under section 4 of the bill.
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SENATE BILL 3 3 4  
MOTOR FUEL TAX INCREASE 

INFORMATION SHEET

This Administration believes th a t it is desirable to have users pay, a t least in 
part, for highway construction and m aintenance. The purpose of SB 334 is 
to generate a motor fuel tax sufficient to balance transportation m aintenance 
and operating costs and revenues.

This strategy is partially based on public opinion polls th a t showed support 
for a  motor fuel tax increase only if the motor fuel tax was to be used for 
transportation m aintenance and operations.

The declining crude oil prices nowT make it imperative th a t additional 
sources of revenue be developed immediately.

In 1993, total appropriations for highways from the general fund 
approximated $114 million distributed as follows:

Direct DOT&PF m aintenance and operations (M&O) $ 5 6 ,200 ,000
Deferred m aintenance and non-federal projects 8 ,600 ,000
Adm inistration and construction oversite 10 ,800,000
Revenue Sharing for Roads 6.500.000

At present, the m ajor revenue source th a t comes into the general fund to 
support these activities is the sta te tax on motor fuel. Currently, our eight 
cents per gallon motor fuel tax yields $28 million per am ium ; leaving an $85 
million imbalance between general fund costs of maintaining, operating and 
constructing the highways and the revenues derived from users through the 
motor fuel tax program.

The average state gas tax nationwide is 20 cents ($0.20), varying from eight 
cents ($0.08) in Alaska and Georgia to 28 cents ($0.28) in Connecticut.
There are seven sta tes a t the 20 cent ($0.20) average; four a t 21 cents 
($0.21); four a t 22 cents ($0.22); two a t 23 cents ($0.23); and three a t 24 
cents ($0.24). Nebraska is a t 25 cents ($0.25); Rhode Island is a t 26 cents 
($0.26) and Connecticut is a t 28 cents ($0.28).

SUB-TOTAL 
State Match for Federal Aid Highway Funds

TOTAL GENERAL FUND FOR HIGHWAYS

$ 8 2 ,100 ,000
32.000.000

$ 1 1 4 ,100 ,000

INFO SHEET



House Bill 509 proposes to increase the motor fuel tax in Alaska from eight
cents ($0.08) per gallon (set 33 years ago, in 1961) to 25 cents ($0.25) per
gallon. The proposal would allocate one cent ($0.01) per gallon to be 
deposited in the special storage tank  assistance account in the general fund. 
The rem aining 24 cents ($0.24) per gallon would be deposited in the motor 
fuel tax account of the general fund, yielding an  estimated $109 million per 
annum  for m aintenance, operations and state matching funds for highways. 
This proposed 24 cent ($0.24) tax nearly closes the gap between revenues 
and expenditures ($114 million in costs vs $109 million in revenues.)> it should be noted the actual dollar amount spent for highway maintenance and operations in FY 1993 was almost the same as was spent in FY 1983;^56 million vs $56 million. However, based upon the Consumer Price Index,It would require $76 million in 1993 dollars to equal the value of$56 million in 1983. (CPI 1983 to 1993 = 135.7%)

Page 2 of 2
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W ORK D R A F T

CS FOR SENATE BILL NO. 334(TRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA  

EIGHTEENTH LEGISLATURE - SECOND SESSION 

B Y  T H E  S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

O ffe re d :
R e fe rre d :

S p o n so r (s ): S E N A T E  R U L E S  C O M M IT T E E  BY  R E Q U E S T  O F  T H E  G O V E R N O R

A BILL 

FOR AN ACT ENTITLED  

"An Act increasing the motor fuel tax, imposing a motor fuel surcharge and 

terminating its imposition, adding to the purposes for which revenues from the 

motor fuel tax may be expended, and authorizing m unicipalities to levy and the 

state to collect and remit a motor fuel tax not to exceed two cents per gallon; 

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200 is amended by adding a new paragraph to read:

(53) AS 29.45.750 (municipal motor fuel tax)

* Sec. 2. AS 29.45 is amended by adding a new section to read:

ARTICLE 5A. MOTOR FUEL TAX.

Sec. 29.45.750. MUNICIPAL MOTOR FUEL TAX. (a) Subject to the 

limitations o f levy set by (b) o f this section, a municipality may, by ordinance, levy, 

on the same transactions and subject to the same restrictions and exemptions as set out

CSSB 334(TRA)New Texr. U n d o c lin e d  (DELETED TEXT BRACXETEDI
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in AS 43.40, a tax on motor fuel.

(b) The tax authorized by this section that is levied

(1) by a unified municipality or by a city may not exceed two cents per

gallon;

(2) by a borough may not exceed

(A) two cents per gallon for a levy that is

(i) nonareawide; or

(ii) within a city that does not levy die tax; or

(B) within a city that levies 'he tax, a rate o f two cents per

gallon minus the tax rate per gallon levied by the city.

(c) The tax authorized under this section does not apply to

(1) aviation gasoline;

(2) motor fuel used in and on watercraft of all descriptions; and

(3) aviation fuel other than gasoline.

(d) The levy authorized by this section is in addition to any other levy o f a 

municipal tax on the sale, transfer, or consumption of motor fuel. The governing body 

o f a municipality shall promptly inform the commissioner o f revenue o f its adoption 

o f an ordinance to levy, or to amend an ordinance that levies, the tax authorized by 

this section.

(e) If a municipality enacts an ordinance to levy the tax authorized by this 

section, the Department o f Revenue shall

(1) collect the tax in the manner provided for collection o f the tax 

proposed by AS 43.40; and

(2) after retaining one percent o f the amount collected under (I) o f this 

subsection to offset the expenses of administration, remit to the municipality the 

balance of the proceeds o f the tax.

* Sec. 3. AS 43.40.010(a) is amended to read:

(a) On sales or transfers of motor fuel in the state outside a municipality 

that levies a tax under AS 29.45.750. there [THERE] is levied a tax o f 24 [EIGHT] 

cents a gallon. On sales or transfers o f motor fuel within a m unicipality in the 

state that levies a tax under AS 29.45.750, there is levied a per gallon tax o f 24
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cents less the rate per gallon, not to exceed two cents per gallon, that is imposed 

by a le w  of a motor fuel tax bv the municipality or m unicipalities under 

AS 29.45.750. T he tax under this subsection is levied on all motor fuel sold or 

otherwise transferred within the state, except that

(1) the tax on aviadon gasoline is four cents a gallon,

(2) the tax on motor fuel used in and on watercraft o f  all descriptions 

is five cents a gallon, and

(3) the tax on all aviation fuel other than gasoline is two and one-half

cents a gallon.

* Sec. 4. AS 43.40.010(a) is amended to read:

(a) On sales or transfers o f motor fuel in the state outside a municipality that 

levies a tax under AS 29.45.750, there is levied a tax o f 2£ [24] cents a gallon On 

sales or transfers o f motor fuel within a municipality in the state that levies a tax un Jer 

AS 29.45.750, there is levied a per gallon tax o f 25 [24] cents less the rate per gallon, 

not to exceed two cents per gallon, that is imposed by a levy o f a motor fuel tax by 

the municipality or m unicipalities under AS 29.45.750. The tax under this subsection 

is levied on all motor fuel soid or otherwise transferred within the state, except that

(1) the tax on aviation gasoline is four cents a gallon,

(2) the tax on motor fuel used in and on watercraft o f all descriptions 

is five cents a gallon, and

(3) the tax on all aviation fuel other than gasoline is two and one-half

cents a gallon.

* See. 5. AS 43.40.010(b) is amended to read:

(b) On consum ption of motor fuel in the state outside a m unicipality that 

levies a tax under AS 29.45.750. there [THERE] is levied a tax o f 24 [EIGHT] cents 

a gallon. On consumption o f m otor fuel within a municipality in the state that 

levies a tax under AS 29.45.750. there is levied a per gallon tax o f 24 cents less the 

rate per gallon, not to exceed two cents per gallon, that is imposed bv a le w  of 

a m otor fuel tax bv the municipality or m unicipalities under AS 29.45.750. The  

tax under this subsection is levied on all motor fuel consumed by a user, except that

(1) the tax on aviation gasoline consumed is four cents a gallon.

WORK D R A F T  WORK D R A F T  W ORK D R A F T
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(2) the tax on motor fuel used in and on watercraft of all descriptions 

is five cents a gallon, and

(3) the tax on all aviation fuel other than gasoline is two and one-half

cents a gallon.

* Sec. 6. AS 43.40.010(b) is amended to read:

(b) On consumption of motor fuel in the state outside a municipality that levies

a tax under AS 29.45.750, there is l e ' : 'H a tax o f 25 [24] cents a gallon. On

consumption of motor fuel within a municipality in the state that levies a tax under 

AS 29.45.750, there is levied a per gallon tax of 25 [24] cents less the rate per gallon, 

not to exceed two cents per gallon, that is imposed by a levy o f a motor fuel tax by 

the municipality or municipalities under AS 29.45.750. The tax under this subsection 

is levied on all motor fuel consumed by a user, except that

(1) the tax on aviation gasoline consumed is four cents a gallon,

(2) the tax on motor fuel used in and on watercraft of all descriptions 

is five cents a gallon, and

(3) the tax on all aviation fuel other than gasoline is two and one-half

cents a gallon.

* Sec. 7. AS 43.40.010(e) is amended to read:

(e) Sixty percent o f the proceeds o f the revenue from the taxes levied under 

this section on aviation fuel, excluding the amount determined to have been spent by 

the state in its collection, shall be refunded to a municipality owning and operating or 

leasing and operating an airport in the proportion that the revenue was collected at the 

municipal airport. All other proceeds of the taxes levied under this section on 

aviation fuel shall be paid into a special aviation fuel tax account in the state general 

fund. The legislature may appropriate funds from this account for aviation facilities.

* Sec. 8. AS 43.40.010(0 is amended to read:

(0  The proceeds from the revenue from the tax levied under this section on 

motor fuel used in boats and watercraft of all descriptions shall be deposited in a 

special watercraft fuel tax account in the general fund. The legislature may 

appropriate from this account for water and harbor facilities.

* Sec. 9. AS 43.40.010(g) is amended to read:

W ORK D R A F T  WORK D R A F T  WORK D R A F T
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(g) The proceeds o f the revenue from the tax levied under this section on all 

motor tuels, except as provided in (e), (f) and (j) o f  this section, shall be deposited in 

a special highway fuel tax account in the state general fund. The legislature may 

appropriate funds from it for expenditure by the Department o f  Transportation and 

Public Facilities directiy or as matched with available federal-aid highway money for 

maintenance of highways, construction o f highway projects and ferries included in the 

program provided for in AS 19.10.150, including approaches, appurtenances and 

related facilities and acquisition o f rights-of-way or easements, [AND] other highway 

costs including surveys, administration, and related matters, and pedestrian, air 

quality, and transit im provem ents. All departments o f  the state government 

authorized to spend funds collected from taxes imposed by this section [CHAPTER] 

shall perform, when feasible, all construction or reconstruction projects by contract 

after the projects have been advertised for competitive bids, except that, when feasible, 

arrangements shall be made with political subdivisions to carry out the construction 

or reconstruction projects. If it is not feasible for the work to be performed by state 

engineering forces, the commissioner o f transportation and public facilities may 

contract on a professional basis with private engineering firms for road design, bridge 

design, and services in connection with surveys. If more than one private engineering 

firm is available for the work the contracts shall be entered into on a negotiated basis.

* Sec. 10. AS 43.40.010(i) is amended to read:

(i) Within 30 days after the legislature convenes the Department o f  

Transportation and Public Facilities shall submit an annual budget covering anticipated 

revenues and their expenditure, for the consideration and approval by the legislature. 

The budget shall cover all money collected or anticipated to be collected under this 

section [CHAPTER] for the year following the adjournment o f each regular session 

o f the legislature.

* Sec. 11. AS 43.40.010(j) is amended to read:

(j) The proceeds from the tax levied under this section on motor fuel used 

in snow vehicles and, unless a tax refund is applied for under AS 43.40.050(a), other 

internal combustion engines not used in or in conjunction with a motor vehicle 

licensed to be operated on public ways shall be deposited in a special nonpublic

W ORK D R A F T  W ORK D R A F T  W ORK D R A F T
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highway use account in the general fund. The legislature may appropriate from this 

account to the Department o f Transportarion and Public Facilities for trail staking and 

shelter construction and maintenance.

* Sec. 12. AS 43.40 is amended by adding a new section to read:

Sec. 43.40.012. SURCHARGE ON MOTOR FUEL, (a) In addition to the tax 

levied by AS 43.40.010, there is levied a surcharge o f one cent a gallon on all motor 

fuel subject to tax under AS 43.40.010.

(b) The surcharge imposed by (a) o f this section shall be collected and 

remitted in the same manner as the tax levied and collected under AS 43.40.010.

(c) Notwithstanding any other provision o f this chapter, the commissioner of 

revenue shall deposit amounts received from the levy o f the surcharge under this 

section into the general fund.

(d) The legislature may appropriate the annual estimated balance o f the 

account maintained under AS 37.05.142 for deposits into the general fund to the 

Department o f Environmental Conservation for the storage tank assistance fund 

established under AS 46.03.410.

* Sec. 13. AS 43.40.012 is repealed.

* Sec. 14. Sections 1 - 3, 5, and 7 * 12 o f this Act take effect July 1, 1994.

* Sec. 15. Sections 4, 6, and 13 of this Act take effect July 1, 1996.
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
( 9 0 7 )  - 1 6 5 - 3 8 6 7  o r  4 6 5 - 2 4 5 0  

F / i X  ( 0 0 7 )  4 6 5 - 2 0 2 9  

M a i l  S t o p  3 1 0 1

1 3 0  S e w a r d  S t r e e t ,  S u i t e  4 0 9  

J u n e a u ,  A l a s k a  9 9 8 0 1 - 2 1 0 5

M E M O R A N D U M Septem ber 29, 1993

SU B JEC T: Proposed off-airport car rental levy (Work Order N o. 8LS-.1273)

T O : Representative Eldon Mulder 
ATTN: Paula Conru

FR O M : Jack Chen 
Legislative

Y ou have provided a copy o f the August 20 materials prepared by the Alaska 
International Airports System, a division of the Departm ent o f Transportation & 
Public Facilities, circulated to interested parties, and submitted to your office. The 
materials describe a proposal to initiate an off-airport rental car regulatory program. 
T he department proposes to adopt a regulation setting out program requirements 
covering operating, financial reporting, and responsibility requirements. A t the sam e 
time, the department anticipates imposition o f an annual fee for the privilege that 
off-airport car rental com panies enjoy for having access to the respective international 
airport properties. The fee would be calculated as a percentage o f gross sales, 
specifically 8 percent of gross sales obtained from rental car custom ers at the 
respective airports. The latter provision has drawn objection, including a Septem ber  
20 letter from Anchorage attorney Dan Coffey, representing Dollar Rent-a-Car of 
Alaska, an off-airport company, setting out objections to the proposed levy-M r. 
Coffey describes it as a "tax"--nnd asking that the department forego the proposal.

Y ou have invited comments.

Let me respond in part by following the outline of, and com m enting upon, Mr. 
Coffey’s stated objections.



Representative Eldon Mulder
September 28, 1993
Page 2

AS 02.15.010 et seq. and 17 AAC 42.300 [sic] et seq. do not provide the departm ent 
with authority to impose a lew . ^

With respect, I don’t think this argument will prevail.

Mr. Coffey’s letter cites language in AS 02.15.090(a) ^  and concludes that the 
subsection does not provide a sufficient basis from which to authorize im position and

y  T h e re  is n o  ch ap te r o f  adm in is tra t iv e  reg u la tion s  id en tifie d  as "17  A A C  42 ." 
R a th e r , th e  re levan t ch ap te r is 17 A A C  4 0 . 17 A A C  4 0 .3 4 0 (a )  p u rp o r ts  to  set o u t  a  basis f o r  
second  p a rty  use o f  a irp o r t  fa c ilit ie s . T h e  reg u la tio n  id en tifie s  s tan d a rd s  a p p lic a b le  to  
c om p u ta t io n  o f  " land  lease" ren ta l ra tes and  "bu ild ing  lease" re n ta l ra te s , bu t is s i le n t  as to  
c om p u ta t io n  o f  fees fo r  p riv ileges . In  any  even t, s in ce  o f f - a i r p o r t  users d o  n o t g a in  access to  
the fa c ilit ie s  and d o  n o t o p e ra te  u n d e r a " lease," the  s tanda rd s se t o u t in  th a t su b se c t io n  o f  
the re g u la tio n  w ou ld  be o f  d o u b t fu l ap p lic ab ility .

- 1 B o th  M r . C o ffe y 's  rem a rk s  and  m ine re ly  on  an  in te rp re ta t io n  and  a p p lic a t io n  o f  
A S  0 2 .1 5 .0 9 0 (a ) . T h is  p ro v is io n  was am ended  by the recen t ly -c on c lu d ed  F i r s t  S e ss ion  o f  the  
E ig h te en th  L eg is la tu re , re tro a c tiv e ly  to  J an u a ry  1, 1993 , and , w ith  its am ended  lan guage  
(h ig h lig h te d  in the m a te r ia l fo llo w in g ) n ow  reads as fo llow s :

(a )  In o p e ra t in g  an a irp o r t  o r  a ir  n av ig a tion  fa c ility  ow ned  o r  
c o n t ro lle d  by the sta te , the d ep a rtm en t m ay e n te r in to  con tra c ts , leases , and  
o th e r  a rrangem en ts c ove rin g  p e rio d s  n o t exceed ing  55  yea rs w ith  a  p e rson , 
m un ic ip a lity , o r  the U n ite d  S ta te s , g ran ting  the  p riv i le g e  o f  u s ing  o r  
im p rov in g  an  a irp o r t  o r  a ir  nav ig a tion  fa c ility  o r  a p o r t io n  o f  it o r  space in 
it fo r  c om m erc ia l, g o ve rnm en ta l, o r  o th e r p ub lic  p u rp o se s , in c lu d in g  p riv a te  
p la n e  tie dow n ; o r  c o n fe r r in g  the p riv i le g e  o f  supp ly in g  g ood s , c om m od it ie s , 
serv ices o r  fa c ilit ie s  at an a irp o r t  o r  a ir  nav ig a tion  fa c ility . T h e  d e p a rtm en t 
m ay estab lish  the te rm s and  c on d it io n s  and  fix  the  charges, re n ta ls , a nd  fees 
fo r  the p riv ileges o r  serv ices th a t a re  rea son ab le  and  u n ifo rm  f o r  th e  sam e 
c lass o f  p riv ileg e  o r  serv ice . C h a rg es , ren ta ls , o r  fees a u th o r iz e d  by th is 
sub sec tion  m ay be fixed f o r  th e  in te rn a t io n a l a irp o r ts  by o r d e r  o f  th e  
c om m iss io n e r o r  by n eg o tia ted  o r  c om pe tit iv e ly  o f fe r e d  c o n t r a c t  N o tw ith ­
s tand ing  A S  3 7 .1 0 .0 5 0 (a ) , th e  fix ing  o f  charges , re n ta ls , o r  fees as p e rm it te d  
u n d e r this sub sec tion  is n o t  sub je c t t o  the a d o p tio n  o f  re g u la t io n  p ro v is io n s  
o f  A S  4 4 .6 2  (A d m in is tra t iv e  P ro c e d u re  A c t ) . T h e  te rm s , c o n d it io n s , charges, 
re n ta ls  and fees sh a ll be es tab lish ed  w ith  due reg a rd  to  the p ro p e r ty  and  
im p rovem en ts  used and  the expense  o f  o p e ra t io n  to  the sta te . H ow ev e r , use 
o f  state  land  and  bu ild ings by the A la sk a  W in g , C iv il A i r  P a t r o l and  its 
squad ron s  s h a ll be p e rm itted  w ith ou t ren ta l charges. T h e  d e p a rtm en t s h a ll 
p ro v id e  fo r  p u b lic  no tic e  a n d  au  o p p o rtu n ity  to  c om m en t b e fo re  a  charge , 
re n ta l, o r  fe e  is fixed  by o rd e r  o f  th e  c om m iss io n e r as p e rm itted  u n d e r th is  
subsec tion . T h e  pub lic  m ay no t be d ep rived  o f  its r ig h t fu l, e q u a l, and  
u n ifo rm  use o f  the a irp o r t , a ir  nav iga tion  fa c ility , o r  a p o r t io n  o f  them .

T h e  ne t e ffe c t o f  the substan tive  changes w rough t by ch. 3 3 , S L A  1993 , o f  c ou rse , was to  
p ro v id e  the  c om m iss io n e r w ide r la t itu d e  to  set, am end , o r  re p e a l charges , re n ta ls , an d  fees 
fre e  o f  the con s tra in ts  o f  the s ta le ’s A dm in is t ra t iv e  P ro c e d u re  A ct.



Representative Eldon Mulder 
Septem ber 28, 1993 
Page 3

collection o f the levy. AS 02.15.090 was enacted as part o f  the Aeronautics A ct of 
1949. Its subsection (a) provides, in relevant part:

(a) In operating an airport or air navigation facility owned or 
controlled by the state, the department may enter into contracts, 
leases, and other arrangem ents covering periods not exceeding 55 years 
with a person, municipality, or the United States, granting the privilege 
of using or improving an airport or air navigation facility or a portion 
of it or space in it for commercial, governmental, or other public 
purposes, including private plane tie down; or conferring the privilege 
of supplying goods, com m odities, services or facilities at an airport or 
air navigation facility...............

(Emphasis added). My view is that neither the Departm ent o f  Law (in its eventual 
review considering the consistency o f  the proposed regulation with the underlying 
statute) nor a court would hesitate to find that (1) the ability o f  a car rental company 
to provide rental cars on airport grounds is a "service privilege," (2) the right o f  a car 
rental company to have access to the airport in conducting its business is subject to 
regulation under the statute, and (3) the phrase "other arrangements," when  
understood and construed with reference to "charges . . .  and fees" appearing later 
in the subsection, will support imposition and collection o f a levy. This sentence of 
AS 02.15.090(a) does not, in my view, constrain the departm ent’s involvem ent with 
second parties to negotiated arrangements (i.e. contracts and leases). Rather, it 
authorizes the departm ent to give leave to operate car delivery and return services 
on airport premises through issuance o f a certificate or license.

The proposed le w  does not comply with that portion o f the requirement im posed by 
AS 02.15.090(3) that fees be established "with due regard to the property and 
improvements used and the expense o f  operation to the state."

The effort in question involves adoption o f a proposed regulation to define "off- 
airport rental car business" and to recognize in the body o f administrative lav/ the 
operation o f off-airport rental car businesses at the state’s international airports as 
operations subject to regulation. In addition, wholly apart from the proposed  
regulations-outside the authority o f A S 44.62, the Administrative Procedure A c t-th e  
department proposes to im pose and collect a levy from these businesses for the 
privilege o f  allowing them to continue to operate at these airports.

The department cites several statutes as its authority to adopt regulations. 
AS 02.15.090(a), cited by Mr. Coffey, is a key provision.

I read AS 0 2 .15.090(a) as imposing two standards o f general applicability to charges 
and levies that the departm ent proposes to im pose. Mr. C offey’s letter identifies 
both.



The first provides, in AS 02.15.090(a), in relevant part:

. . . The terms, conditions, charges, rentals and fees shall be estab* 
lished with due regard to the property and im provem ents used and the 
expense o f operation to the state. . . .

Mr. C offey’s objection makes the point that the client, Dollar Rent-A-Car o f Alaska, 
does not im pose a burden on the facilities at the international airports in the usual 
course o f  conducting its business apart from its operation o f  vehicles on a depart­
ment-maintained road. The client makes use o f  the road in common with all other 
persons having business at the airports. His point, as I take it, is that the state incurs 
no expense in response to wear and tear o f airport roads in their use by Dollar and 
its custom ers apart from the costs it incurs for the benefit o f  ail airport users in 
common. -1

The "due regard" requirement is not discussed in the body o f Alaska law. For aid in 
understanding what may be required o f an agency we may profitably consider its 
definition in other jurisdictions. "Due regard" has generally com e to mean the degree  
of consideration that is appropriate to the demands o f a particular case, Willis v. 
Jonson. 130 S.W.2d 828, 832 (Ky. 1939), Runvon v. Smith. 212 S.W.2d 521, 523 (Ky. 
1948). It contem plates that the decision maker will give som e proper and suitable 
regard to the factors or elem ents identified. "To give due consideration to a 
particular factor," one court has declared

. . . necessarily means to give such weight or significance to it as under 
the circumstances it seem s to merit, and this, of course, involves 
discretion;

United States v. Interstate Com m erce Commission, 88 F.2d 780 (D.C. Cir. 1937), at 
783. On review o f any regulation and levy ultimately adopted, a court that finds that 
the agency gave consideration to these standards would be reluctant to question the 
weight o f the consideration given by the agency to these factors, and probably would 
not annul the regulation. On the other hand, if the court finds that the agency failed 
to take these factors into consideration at all, it may well set aside the regulation and 
the levy adopted.

Representative Eldon Mulder
September 28, 1993
Page 4

'-1 F o r  pu rp o se s  o f  ih is m em o , I ’ l l  accept d ia l a sse rt io n  as iru c , th ough  it occu rs  to  
m e th a t the  sum m a ry  re a lly  docs o v e r lo o k  such p o te n t ia l c on tin g en c ie s  as a irp o r t  p e rson n e l's  
p ro v is io n  o f  p ro p e rty  secu rity  serv ices and  em ergency se rv ices in vo lv in g  the com pany's 
v eh ic le s , b o th  o f  w h ich  m ay in g re a te r dem and th an  the le v e l o f  se rv ices p ro v id ed  to  p u b lic  
users o f  the a irp o r t  because o f  th e  v o lu m e  o f  th e  com pany's veh ic le s  that use the two 
in te rn a t io n a l a irp o r t  fa c ilit ie s .



Evaluating against that standard, then, in proposing the levy, has the departm ent 
given "due regard to the property and improvements used and the expense of 
[airport] operation of the state"?

I’ve reviewed the materials you provided, giving particular attention to the August 
1993 report entitled "Off-Airport Rental Car Privilege Fees." The introduction  
summary, set out at page 4 o f  that report, observes that the state’s international 
airports desire to m eet certain goals. -  The discussion that follows notes the 
potential for "on airport operators [to] relocate o ff o f airport property, pay[ing] the 
$25 permit fee, and continuing] to access the airport passenger market," thereby  
"reduc[ing] a significant existing revenue source . . . ." It also cites the obligation in 
law that the international airports "be self supporting" and the requirement attached  
to federal grants that the grantees must be "as financially self sustaining as possible." 
W ithout so stating, the commentary seem s to infer that the levies to be charged on- 
airport and off-airport com panies must be reasonably comparable in order to avoid  
the probable shift o f on-airport operations to an off-airpo,t location, thereby reducing 
the likelihood that the operation of the airports would be self-sustaining.

The report also summarizes, at page 8, a cost/benefit evaluation. Noting that the 
departm ent will incur additional expenses for program administration and monitoring- 
-a one tim e charge o f an estim ated $25,000 and recurring annual costs o f $6 ,000 -th e  
evaluation identifies a potential o f $270,000 o f additional annual revenue from an 8% 
levy. A side from costs o f  start up, the annual return from the levy would be roughly 
45 times the amount o f direct expenses.

Representative Eldon Mulder
September 28, 1993
Page 5

y  T h e  in t ro d u c t io n  d ec la re s :

T h e  [ In te rn a t io n a l]  A irp o r ts  d e s ire  to  m eet the fo llow in g  goa ls :

1. P re se rv e  ex isting  revenue ,

2. G e n e ra te  a d d it io n a l revenue ,

3. E n su re  tha t businesses pay fees con s is ten t w ith the  b en e fits  they 
de riv e  from  the  A irp o r ts , and

4. C o n t in u e  a high leve l o f  se rv ice  to  the  tra v e lin g  p u b lic  w ith 
c onven ien t t ra n s fe r  from  a ir  to  g rou nd  t ra n sp o rta t io n .

In keep ing  w ith  these g oa ls , the s ta te  p ro p o se s  to  a d op t a re g u la tio n  and  
im p lem en t p riv i le g e  fees fo r  O f f -A i r p o r l O p e ra to rs .



Apart from these references there is arguably virtually no discussion on the part, o f  
the departm ent o f the relationship between the class o f services provided by off- 
airport based rental companies and the claim they have on the airport property and 
improvements used and the costs actually incurred by the departm ent in allowing that 
use. Has the department, for exam ple, attem pted to identify the com parative use o f  
the roads by on-airport and off-airport com panies? Has it attem pted to identify the 
proportion o f off-airport based users to all roadway users? Is the fact that the 
estim ated annual revenue exceeds annual program administration costs by so  wide 
a margin evidence that the department has made no reasonable effort to  identify the 
relationship or fit between the nature and amount o f the proposed levy and the 
actual expense attributable to off-airport based users o f airport im provem ents.

Ail this is to suggest that, at this point in the history of the consideration o f the 
proposed regulation and levy, it is open to argument that, in developing and, 
ultimately, adopting the regulation and the levy, the department may have failed to 
adhere to the standard identified by which its decision should be controlled. That 
failure may serve as a basis for a successful challenge o f the proposed regulation and 
levy on the basis that they are inconsistent with that portion o f  the statute that they 
purport to interpret and implement. See AS 44.62.030. ^

The proposed levy does not comply with a requirement im posed by AS 02.15.090(a) 
that charges and fees that are established for certain airport related privileges and  
services be "reasonable and uniform."

The sam e subsection, subsection (a), im poses a second general standard applicable 
to the department in its setting o f fees authorized by the Aeronautics Act o f  1949. 
Again, AS 02.15.090(a) provides, in relevant part:

. . .  The department may establish the terms and conditions and fix 
the charges, rentals, and fees for the privileges or services that are
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-  T h e  sec tion  d irec ts :

CONSISTENCY B E T W E E N  REGULATION A N D  STATUTE.
I f , by express o r  im p lied  te rm s o f  a  s ta tu te , a  s ta te  agency has a u th o r i ty  to  
a d op t reg u la tion s  to  im p lem en t , in te rp re t , m ak e  sp ec ific  o r  o th e rw ise  c a rry  
o u t the p ro v is ion s  o f  th e  s ta tu te , a re g u la tio n  ad op ted  is n o t v a lid  o r  
e ffec tive  un less consisten t w ith  the s ta tu te  and  rea son ab ly  necessary  to  ca rry  
o u t the p u rp o se  o f  the  sta tu te .

I c on te n d , as I th in k  M r . C o ffe y  w ou ld  ackn ow ledg e , tha t the  a b ili ty  to  im p o se  a le vy  d e r iv e s  
from  p e rm iss ion  to  d o  s o  given in  A S  0 2 .1 5 .0 9 0 (a ) . M o re o v e r , th ou gh , u n d e r the  m ost re c en t 
am endm en t o f  the subsec tion , the p rocess o f  fix ing  the am oun t o f  the im p o s it io n  m ay  be 
taken  w ith ou t reg a rd  to  the n ice ties o f  the A dm in is tra t iv e  P ro c e d u re  A ct, d e te rm in a t io n  o f  
the am ou n t o f  the fee  m ust be  in  acco rd ance  w ith  th e  standa rd s se t o u t in  th e  su b se c tion .
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reasonable and uniform for the sam e class o f privilege or service.6]

In the context in which the standard may be applicable to off-airport car rental 
companies, one probable interpretation o f  the sta lard set out in this sentence would  
be that "charges" and "fees" imposed for "privileges" must be both "reasonable" and 
"uniform." In his letter, Mr. Coffey contends that, at least as presently contem plated, 
the proposed 8% levy on gross sales o f off-airport rental com panies is not.

I don’t know that it is necessary to provide an extended discussion o f w hether or not 
the departm ent’s proposed fee  is "reasonable." In the context o f evaluating the 
amount o f a proposed levy, "reasonable" connotes that the amount to be recovered  
is "appropriate" or "fit." Court decisions in Alaska generally hold that regulations will 
stand so long as they are "reasonable and not arbitrary," but, with only one

- 1 A s a th re sh o ld  c on s id e ra t io n , it is n o t c le a r  to  m e w h e th e r the  s tan d a rd  se t o u t  
in the  c lau se  "that a rc  re a son ab le  and  u n ifo rm  . . . "  is in tended  to  a p p ly  ju s t  to  th e  "charges, 
re n ta ls , and  fees fo r  the p riv ileg es  o r  serv ices" tha t a re  c o lle c ta b le  o r  w h e th e r it is a ls o  
a p p lic a b le  to  m od ify  the "te rm s and  c on d it io n s "  o f  use o f  a irp o r t  fa c ilit ie s . T h is  m em o  n eed  
n o t a ttem p t to  re so lv e  that am b igu ity .

%  T h e  sem in a l dec is ion  is K e l ly  v. Z a m a rc llo . 4 8 6  P .2d  9 0 6 , 9 1 1  (A la s k a  1 9 7 1 ) , 
w he re in  the c o u rt  asse rted :

|W ]h c r c  an a dm in is tra t iv e  re g u la tio n  has been ad op te d  in  a c c o r­
dance w ith the  p ro cedu re s  se t fo r th  in  the A dm in is tra t iv e  P ro c e d u re  A c t, 
and  it app ea rs  that the  le g is la tu re  has in tended  to  c om m it to  th e  agency 
d isc re tio n  as to  the p a r t ic u la r  m a tte r that fo rm s  the sub jec t o f  th e  re g u la ­
t io n , w e w ill rev iew  the  re g u la tio n  in the fo llo w in g  m ann e r: F ir s t , w e w i l l 
a sce rta in  w he th e r the re g u la t io n  is c on s is ten t w ith  and  re a son ab ly  necessary  
to  c a rry  ou t the  pu rp o se s  o f  th e  s ta tu to ry  p ro v is io n s  c o n fe r r in g  ru le -m a k in g  
a u th o r ity  o n  the agency. T h is  aspect o f  rev iew  in su res th a t the agency has 
n o t exceeded the  p ow e r d e leg a ted  by th e  le g is la tu re . S e cond , w e w i ll 
d e te rm in e  w he th e r the  re g u la tio n  is re a s o n ab le  and  n o t a rb it ra ry . T h is  la t te r  
in q u iry  is p ro p e r  in the rev iew  o f  any le g is la tiv e  enac tm en t.

A m on g  la te r d ec is ion s m en tio n in g  th e  " re a son ab le  and n o t a rb it ra ry "  test a rc  K e n a i 
P en in su la  F ishe rm an 's  C o o p e ra t iv e  A ss 'n .. Inc . v. S ta te , 6 2 8  P .2d  8 9 7 , 9 0 6  (A la s k a  1 9 8 1 ):

I f  [a re g u la tio n  is] a d op te d  a cco rd in g  to  A P A  p ro cedu re s  and  w ith in  the  
d isc re tio n  vested in the [agency] by the  le g is la tu re , o u r  rev iew  is lim ite d  to
( 1 )  w he the r the  re g u la tio n  is con s is ten t w ith  the s ta tu te  (i .e . w ith in  the 
scope  o f  the agency's a u th o r i ty ) and  re a son ab ly  necessary to  its p u rp o se s , 
and  ( 2 )  w he th e r the re g u la t io n  is re a so n ab le  and n o t a rb it ra ry .

(c o n t in u e d .. .)



exception, ^  the court has not gone out o f  its way to provide guidance as to when  
a proposed regulation is in fact to be regarded as "reasonable."

The matter o f the proposed regulation’s uniformity raises a host o f interesting 
questions. The statute speaks, o f course, to the requirement that "charges" and "fees" 
im posed for "privileges" must be . .  uniform for the sam e class o f privilege or 
service . . .  ."

Mr. C offey’s letter raises a challenge that a levy "which is substantially identical for 
both on- and off-airport operators" cannot be uniform. H e may be right. W hat I 
cannot tell from the statute is what the legislature contem plated when it called for 
uniformity o f treatment "for the sam e class o f  privilege or service." D oes it 
necessarily mean that all car rental agencies-operating in the class o f "auxiliaries" 
under 17 A A C  40.320(b)-constitute one service class for purposes o f determining a 
uniform fee? D oes the statute at least contem plate that a fee distinction should be 
drawn betw een car rental com panies that conduct business within the facility as 
"building lessees" (to use the language o f 17 A A C  40.340(a)(1)) versus those who
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^ (. . .c o n t in u e d )
and  K a lm a k o f f  v. S la te , C om m e rc ia l F ish e rie s  E n try  C om m iss io n . 6 9 3  P .2d  8 4 4 , 8 5 3  (A la s k a  
1 9 8 5 ) :

I f . . .  a re g u la tio n  is con s is ten t w ith  a s ta tu te ’s p u rp o se s  and  re a son ab ly  
necessary to  c a rry  them  o u t , we w i ll n o t o v e r tu rn  it, p ro v id ed  it is re a so n ab le  
and n o t a rb it ra ry .

&  In  S la te  v. A n d e rs o n . 7 4 9  P .2d  1342 , the c o u r t ’s ana ly s is  o f  the v a lid ity  o f  
re g u la tio n s  a p p lic a b le  to  su bd iv is ion  p la ts ra ised , as on e  q u e s t io n  to  be an sw ered , w h e th e r 
the  re g u la tio n  was " re a son ab le ."  I t  answ ered  the  q u e s tio n  by d raw ing  fro m  th e  re c o rd  
e v id en ce  that the agency ’s re q u irem en ts  im posed  by the  re g u la tio n s  in q u e s tio n  b o re  b o th  a 
fa i r  and  a sub s tan tia l re la t io n sh ip  to  the s ta tu to ry  ob jec tiv e s  d e te rm in e d  by the le g is la tu re , 
fin d in g  that the req u irem en ts  w e re , in  fac t, re a so n ab le :

O n  th is basis , we d o  n o t th in k  that the  reg u la tion s  a re  u n re a so n ab le  
o r  a rb it ra ry . O n  the c on tra ry , [th e  reg u la tio n s ] em b od y  a v e ry  p ra c tic a l 
m e thod  fo r  a c c om p lish in g  th e  g o a l o f  in su rin g  sa fe  [w astew ate r] d isp o sa l 
system s in n ew ly - fo rm ed  subd iv is io n s . W h en  p lan  rev iew  and  a p p ro v a l is 
d o n e  a t this e a r ly  stage  in su bd iv is io n  d e v e lo p m en t , p ro b lem s  a re  m o re  
eas ily  so lved  by, fo r  e xam p le , s im p ly  red raw ing  lo t  lin es . A ls o , as the  s ta te  
a rgues , it is m o re  c os t-e ffe c tiv e  f o r  the d e v e lo p e r to  have the  e n t ire  
subd iv is ion  rev iew ed  and  ap p ro v e d  a t o n e  tim e ; he  is a b le  to  pass o n  the 
costs to  lo t  p u rch a se rs , and such pu rchase rs  may in tu rn  be assu red  tha t 
th e ir p ro p e r ly  is su ita b le  f o r  the d isp osa l system . W e  c on c lu d e  th a t the 
p ro v is io n s  a rc  re a s o n a b le  and  no t a rb it ra ry .

jd . ,  a t 1346 . E ven  s o , th e  cou rt 's  la tes t fo rm u la t io n  leaves o p en  the q u e s tio n  o f  w h e th e r 
any  re g u la tio n  tha t is "n o t a rb it ra ry "  is necessa rily  " re a son ab le ."



enjoy only a license or privilege to go upon airport property to deliver or return 
rented vehicles? D oes the statute indeed require that a distinction betw een the two 
groups of car rental com panies be maintained? This is an old statute and I could not 
find any legislative history for it in the Legislative Research Library. Consequently, 
the answers to these questions will arise out o f the administrative decisions eventually 
made by the agency and, ultimately, if a court challenge is brought, by a judicial 
opinion.

The proposed lew  does not comply with constitutionally-imposed equal protection  
requirements.

In support o f his contention that the proposed levy is not consistent with constitution­
ally-grounded equal protection standards, Mr. Coffey cites two cases, Herrick’s Aero- 
Auto-Aqua Repair Service v. Departm ent o f Transportation and Public Facilities, 754  
P.2d 1111 (Alaska 1988), and Alamo Rent-A-Car. Inc. v. Sarasota M anatee Airport 
Authority. 825 F.2d 367 (11th Cir 1987), cert. den. 484 U.S. 1003, 108 S.Ct. 1022, 98 
L.Ed.2d 987 (1988). Interestingly, the departm ent’s report of the off-airport rental 
car privilege fee study likewise cites the Herrick decision to support its proposal to 
adopt a regulation to im pose additional insurance requirements and to impose the  
new revenue levy.

At issue in Herrick was the departm ent’s differential treatment o f airplane repair 
services who operate their businesses on land leased at the Anchorage International 
A irport-the opinion identified them as "Iessees"-in contrast with those operating as 
mobile or itinerant mechanics who com e on to the airport property and provide 
similar services primarily to aircraft parked at airport tie-downs but also at other  
Iocations-nam ed in the opinion as "permittees." The department enforced certain 
regulations (relating to securing permits and enumerating certain prohibited activities) 
against the lease-based service businesses but did not against the itinerants. Similarly, 
the department enforced a comprehensive public liability insurance requirem ent 
against the lease-based businesses but did not require the itinerants to provide like 
coverage.

The lessees brought suit claiming, in tne words o f the opinion,

. . .  that, as a consequence o f D O T ’s activity, they [the lessees] have 
been damaged to the extent o f fees and insurance premiums paid and 
business lost because o f their inability to price services com petitively  
with itinerant mechanics.

754 P.2d 1111, at 1113. The trial court granted summary judgment to the lessees on  
the permit requirement, but otherwise refused to grant the lessees the relief they 
requested.
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On appeal, the Supreme Court affirmed the trial court’s disposition o f the matter in 
part and reversed it in part. On the points critical for purposes o f the discussion set 
out in this m em o, the Supreme Court found an equal protection violation:

In reviewing equal protection claims under the Alaska constitu­
tion this court uses a "‘uniform-balancing’ test which place[s] a greater 
or lesser burden on the state to justify a classification depending on the 
importance o f the individual right involved. . . . The minimum burden 
the state must m eet is the rational basis test described in Isakson v.
Rickey, 550 P.2d 359 (Alaska 1976). . . . This rational basis test 
questions whether the classification is "reasonable, not arbitrary" and 
rests "upon som e ground of difference having a fair and substantial 
relation to the object o f  this legislation." Isakson, 550 P.2d at 362.
U nder this test, we will not "hypothesize facts which will sustain  
otherwise questionable legislation." Id. Thus, the minimum burden  
that the state must m eet when defending legislation challenged on  
equal protection grounds under the Alaska constitution is greater than 
that required under the United States Constitution.............

Herrick, 754 P.2d at 1114 (citations and footnotes om itted). N oting that the 
challenge raised by the lessees "deais with legislation o f econom ic and commercial 
interest," the Court applied only the minimum level o f scrutiny, requiring that, to  
support its distinction, the department "need only show that its objectives were 
legitimate." ]d. Surprisingly, the department failed to m eet that burden. According­
ly, the Court said:

We conclude that D O T’s enforcem ent policies violated the 
equal protection due to the lessees, and thus uphold the trial court’s 
grant o f summary judgment to the lessees. W e disagree with the trial 
court, however, on the issue o f the remedy for this violation. . .  .
When a court finds that an administrative agency is enforcing its 
regulations in a way which violates equal protection, it should enjoin  
the offending activity.............

Id., at 1116.

The fact situation in Herrick involved the departm ent’s disparate treatm ent o f airport 
lessees and permittees. In contrast, the principal point o f discussion relating to the 
matter under consideration is whether the department may give substantially similar

Representative Eldon Mulder
September 28, 1993
Page 10



Representative Eldon Mulder
September 28, 1993
Page 11

treatment to persons who are decidedly not, according to Mr. Coffey, similarly 
situated. ^

The question o f the levy aside for a moment, as a threshold observation I want to 
note that the departm ent’s proposed regulation by itself operates to im pose 
requirements that are more stringent on off-airport car rental com panies than those 
now operating under lease. This may be intentional, though it may also be the result 
of the departm ent’s failure to try to conform the proposed regulation o f  off-airport.

^  In  p o in t o f  fac t, M r . C o ffe y 's  le t te r  c a lls  a tte n t io n  to  the  d e p a rtm e n t ’s h an d lin g  
o f  se v e ra l p a irin g s . P r im a r i ly , o f  cou rse , it sp eaks to  the d e p a rtm en t ’s e f fo r t s  to

. . .  [t re a t ] o f f  a irp o r t  o p e ra to rs  [sic ] the  sam e as o n  a irp o r t  o p e ra to rs .

T h is  is u n d e rs tan d ab le  because an  o f f - a i rp o r t  based com pany  is the  c lien t.

B u t the re g u la t io n  p resen ts , and  M r. C o ffe y ’s le t te r  r ig h t ly  id en tifie s , a n o th e r  p ro b le m :

S e con d ly , it [th e  p ro p o se d  re g u la t io n ] trea ts  re n ta l c a r agencies d i f fe re n t  
f ro m  a ll o th e r  businesses which p ick  up  th e ir c u s tom e rs  a t the a irp o r t . T h e  
h o te ls , th e  to u r  c om pan ie s  (m o s t o f  which a rc  ow ned  by o u t  o f  s ta te  
o p e ra to r s ) ,  hun ting  and fish ing  lodges , R V  re n ta l c om pan ie s  and  o th e r  w h o  
p :ck  up cu s tom ers  a t the a irp o r t  a re  n o t sub jec t to  the  p ro p o se d  tax.

A s to  th is d is tin c tio n , it m ay be  that the  d ep a rtm en t chose  n o t to  sub jec t th em  to  the 
p ro p o se d  levy  because o f  its read ing  o f  an  ex is ting  s ta tu te , A S  0 2 .1 5 .0 9 5 :

C O U R T E S Y  C A R S . N o tw ith s tan d in g  th e  p ro v is io n s  o f  A S  0 2 .1 5 .-  
0 9 0 ( a ) ,  the d ep a rtm en t m ay n o t e xc lu d e  fro m  the  s tre e ts , ro ad s , h ighw ays, 
p a rk in g  fa c ilit ie s , o r  o th e r  p o r t io n s  o f  a s ta te -op e ra te d  a irp o r t  des igna ted  fo r  
o p e ra t io n  o r  p a rk in g  o f  g ro u nd  t ra n sp o rta t io n  v eh ic le s , n o r  m ay the  
d e p a rtm en t p ro h ib it  fro m  p ick ing  up and  d ischa rg in g  passengers , th o se  
m o to r  v eh ic les  c om m on ly  know n  as "cou rtesy  cars" ow ned  o r  o p e ra te d  by 
h o te ls , m o te ls  o r  o th e r  s im ila r  p laces o f  p u b lic  a c c om m od a tio n  f o r  the 
tra n sp o r ta t io n  o f  th e ir  guests to  and  fr o m  the a irp o r t  a t the  request o f  the 
guest and  lo r  which se rv ice  n o  cha rge  is m ade to  the guest.

T h e  s ta tu te  p reven ts  the d ep a rtm en t from  exc lu d in g  th o se  v eh ic le s , bu t it a rg u a b ly  d o e sn ’ t 
p re c lu d e  the  d ep a rtm en t fro m  im pos in g  a re a s o n ab le  le vy  o n  th em  fo r  the  p r iv i le g e  o f  using 
the a i r p o r t ’s fa c ilit ie s . R e a d in g  betw een the lin e s , th en , M r . C o f fe y  w ou ld  seem  to  be 
p re p a re d  to  c on ten d  that the p ro p osed  re g u la t io n  w ou ld  p ro v id e  d iffe r in g  t re a tm en t to  two 
g ro u p s  w ho  d o  n o  m o re  than  d riv e  o n  to  a i rp o r t  ro ad s  to  p ick up  and  d isch a rg e  passengers 
fo r  business re la te d  pu rp o se s : o f f - a i rp o r t  based re n ta l c a r c om pan ie s  w ou ld  be su b je c t to  the 
p a n o p ly  o f  the req u irem en ts  o f  the re g u la tio n , w h ile  those  id en t ifie d  in the  a b ove -c ite d  
s ta tu te  w o u ld  n o t. A ssum ing  tha t a l l o f  the p e rce ived  i l ls  that m ay w a rran t he  d e p a rtm e n t ’s 
re g u la t io n  o f  the o f f - a i r p o r t  re n ta l ca r c om p an ie s ’ use o f  a irp o r t  fa c ilit ie s  a ls o  a r is e  by the 
use o f  th o se  fa c ilit ie s  by c om pan ie s  id en tified  in  th is s ta tu te , o n e  w onde rs  w h e th e r the 
d e p a rtm en t can ju s t i fy  the d isp a ra te  tre a tm en t p ro p o se d  even u nd e r the low - le v e l " ra t io n a l 
basis" s tan d a rd  o f  Isa k son  as d iscussed and  ap p lie d  in H e r r ic k .



operators to the general body o f regulations relating to airports. Two exam ples may 
suffice.

Proposed 17 A A C  40.045(a) directs that off-airport based businesses first apply to 
obtain a privilege under 17 A A C  40.320. Thus, like applications from on-airport 
com panies, those received from off-airport com panies must be evaluated under the  
latter provision. Under 17 A A C  40.382 a lease may not be terminated without 
providing notice and opportunity for hearing. The language o f that regulation begs 
the question o f whether "lessee" in the sentence’s main clause may be read as 
providing basic due process protection to perm ittees under the proposed regulation. 
The definition o f "lessee" provided for the chapter in 17 A A C  40.390--to be 
designated "17 A A C  40.990" as part of the departm ent’s proposal-suggests to me that 
it does not. If it does not, the departm ent may not be com m itted to provide off- 
airport com panies the sam e or substantially similar due process rights in the 
modification or termination o f a privilege that are provided to on-airport based  
com panies who have entered into leases.

Second, o f particular concern in light o f  Mr. Coffey’s letter is the financial 
responsibility or insurance requirement. For off-airport car rental businesses, the 
departm ent’s regulation proposes to require com pliance with AS 28.33.010, ^  the
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^  U n d e r  th is re g u la t io n , the d e p a rtm en t p ro v id e s  tha t

B e fo re  the te rm in a t io n  o r  c an c e lla t io n  o f  a le a se  o r  o th e r  in te re s t 
g ran ted  und e r th is c h ap te r , the d e p a rtm en t w i ll p ro v id e  the lessee  w ith 
n o tic e  and  an o p p o rtu n ity  to  be  h ea rd .

^  U n d e r  that s ta tu te , the o f f - a i r p o r t  re n ta l o p e ra to r  w ou ld  be re q u ire d  to  m ee t the 
fo llo w in g  req u irem en ts :

(a )  A  p e rson  w h o  c a rr ie s  passengers o r  fre ig h t f o r  h ire  in lra s ta te  in 
a c om m e rc ia l m o to r  v eh ic le  o r  a p e rson  w ho  c a rr ie s  fre ig h t in a m o to r  
veh ic le  fo r  c om m e rc ia l p u rp o se s , o r  a p e rson  w ho  ren ts  o r  leases a m o to r  
v eh ic le  fo r  the use o f  a n o th e r to  c a rry  fre ig h t s h a ll p ro c u re  and  m a in ta in  
secu rity  in the fo l lo w in g  m in im um  am oun ts :

( 1 )  S2(X),(XX) fo r  p ro p e r ty  dam age in a s in g le  o c cu rren c e ;
( 2 )  S5(X ),0(X ) fo r  b o d ily  in ju ry  o r  dea th  in a s in g le  o c c u r­

rence .
(b )  E v id en ce  o f  secu rity  req u ire d  und e r (a )  o f  th is sec tio n  s h a ll be 

fi le d  w ith  the d e p a rtm en t and  m ust be
( 1 )  a p o lic y  o r  c e rt if ic a te  o f  in su rance  issued by an  in su re r 

a ccep tab le  to  the d c p a rtm  m i;
( 2 )  a b ond  o f  a su re ty  com pany  licensed  to  w rite  su re ty  

bond s in the s ta te ;
( 3 )  ev idence  accep ted  by the d e p a rtm en t , sh ow ing  a b ili ty  to

s e lf- in s u re ; o r
( 4 )  o th e r  secu rity  a p p ro v e d  by the d ep a rtm en t.



provisions o f which are established and enforced bv the D epartm ent o f Public Safety. 
By contrast, under 17 AAC 40.360(20), the Departm ent o f Transportation and Public 
Facilities requires o f  lessees-presum ably including its on-airport car rental business 
le s se e s -a  significantly lesser requirement. On their face, the financial responsi­
bility requirements between the two groups are inconsistent.

M oreover, the introduction to the departm ent’s regulation raises a question as to 
whether the financial requirements o f the refc .ation or those o f the statute are to 
apply to off-airport car rental companies. P oposed 17 A A C  40.045(b)(6) would 
im pose the statutory requirements o f AS 28.13, but the lead-in to 17 A A C  40.360 
declares that the words "lease," "lessor," and "lessee" in this section shall be  
understood to include reference to "permit," "permittor," and "permittee," respectively, 
where applicable, inferring that perhaps the insurance requirements of the regulation  
do in fact apply to permittees. ^

Given these distinctions and the confusion arising out o f a set o f  regulations that, in 
my view, is incompletely modified to secure an uncertain objective, I sense that the 
content o f the regulations circulating for public com m ent provides a potentially  
fruitful basis for an equal protection-based challenge.

There are other aspects o f an equal protection based claim that I will leave to others 
to develop.

Representative Eldon Mulder
September 28, 1993
Page 13

— 1' U n d e r  pa rag raph  (2 0 ) :

T h e  lessee s h a ll, at his ow n  expense , m a in ta in  and  keep  in fo rc e  
d u rin g  the term  o f  the lease , ad eq ua te  in su rance  to  p ro te c t b o th  th e  le s s o r 
and  the lessee against c om p reh en s ive  pub lic  lia b ility , p rodu c ts  lia b i lity  
(w h e re  a p p lic a b le ), and  p ro p e rty  dam age , in n o  less than  the fo l lo w in g  
am oun ts :

(A )  p ro p e r ly  dam age  a ris in g  from  o n e  acc iden t o r  o th e r  
cause in a sum  o f  n o t less than S 5 0 .0 0 0 ;

( B )  p e rs o n a l in ju ry  o r  d e a th , lia b i lity  in su ran c e  n o t less than 
S100,(XX) p e r p e rson  and  S300 ,(X )0 p e r acc iden t.

^  B u t o n ly  i f  it be und e rs tood  tha t the a p p lic a t io n  f o r  a p r iv i le g e  u n d e r the 
d e p a rtm en t ’s p rop osed  17 A A C  4 0 .0 4 5 (a )  re su lts  in the a p p lic a n t ’s o b ta in in g  a "p e rm it ’’ and 
g a in in g  the sta tus o f  a  "p e rm itte e ."  T h e  p ro p o se d  reg u la tion  w ou ld  have  an o f f - a i r p o r t  ren ta l 
c a r business to  app ly  fo r  a p riv i leg e , bu t I c an ’ t find  any th ing  that ind ica tes h ow  h o ld in g  o r  
possessing  tha t p riv ileg e  is to  be ev idenced . D o e s  a p iece o f  p a p c r - a  p e rm it o r  c e r t i f ic a te -  
issue , o r  is the m atte r c om m itted  by an e n try  in to  the rec o rd s  o f  th e  A la sk a  In te rn a t io n a l 
A irp o r t s  S y s tem ? I d o n ’ t kn ow ; the reg u la tion s  d o  n o t p ro v id e  an  answ er.



Representative Eldon Mulder
September 28, 1993
Page 14

The amount o f the proposed levy is confiscatory.

I can’t com m ent to this objection, for I don’t have any information from which to 
prepare an evaluation. My sense is that an debate on this point is subsumed within 
the argument as to whether the department is acting in conformity to AS 02.15.090(a) 
and its directive that "charges . . . and fees for the privileges or services [provided at 
the airports] are reasonable."

In summary -

My own view is that a challenge to the proposed regulation and levy based on an 
asserted lack o f statutory authority to enact them will likely fail. ______

A  challenge based upon the failure o f the proposed regulation and levy to conform  
to the standards set out in AS 02.15.090(a) should, in my view, enjoy a reasonable 
chance o f  success, particularly, in my judgment, if the departm ent does no m ore to 
establish a record as it contem plates adoption o f the proposed regulation and levy 
on these off-airport based car rental activities apart from relying on its August 1993 
report.

The eventual success o f an objection grounded solely on state constitutional equal 
protection requirements is problematical. The record as I have indicates to me that 
the departm ent’s distinction between off-airport based car rental com panies, on the 
one hand, and other off-airport based operations--hotels, tour com panies, lodges, R V  
com panies, and the like--invites probable criticism substantially along the lines 
discussed by the court in Herrick.

Since the equal protection standard applicable is the least stringent, rational basis 
test, the agency enjoys a relatively wide degree o f discretion. W hether or not the 
court would find an equal protection-based violation in the asserted like treatment 
o f off-airport and on-airport car rental companies is not clear. However, it seem s to 
me that the department has not helped its cause by producing a proposed set o f  
administrative regulation additions without concerning itself as to whether, and to 
what extent, the proposed additions may or may not conform to the existing body o f 
regulations in 17 A A C  40. The agency’s attempt to fit the proposed additions into 
that body o f administrative regulations raises serious questions about the treatment 
that will ultimately be given the two groups, seriously undercutting, in my view, the 
departm ent’s argument that off-airport and on-airport based car rental com panies are 
so  substantially similar as to warrant the treatment proposed.

I would end only by observing that, as to the matter o f the imposition o f the levy--the



Representative Eldon Mulder
September 28, 1993
Page 15

am endm ent to AS 02.15.090(a) by ch. 33, SLA 1993, adds or overlays an elem ent to 
these arguments that adds a little weight to an agency’s taking unilateral action to  
im pose the levy. I suspect it means that Mr. Coffey and others confronting the 
agency’s efforts probably should be prepared to argue that, despite the exclusion o f  
charges and fees im posable under that subsection from the Administrative Procedure  
A ct’s requirements, the legislature’s Act really was not intended to elim inate 
com pliance with substantive requirements o f that subsection to the effect that levies 
must be "reasonable and uniform" and set "with due regard to the property and 
improvements used and the expense o f operation to the state."

* * *

I trust this is sufficient for your purposes.

JBCtgc 
93-48 l.glc



LA W  OFFICES O F

DANK. COFFEY
-07 E. Northern Lights Bird., Suite 200 

Anchorage, Alaska 99503
(907) -74-4258 FAX

S eptember 20, 1993

A la sk a I n t e rn at io na l  A i r p o r t  Syst e m 
P. 0. BOX 190649 
Anchorage, A l a s k a  99519

Attn: J u d y  Pank

Re: P r o p o s e d  Tax on O f f - A i r p o r t  
Car Rental C o m p a n i e s

De ar  Ms. Pank:

My o ffice r e p r e s e n t s  D ol l ar  R e n t- a- Ca r of A l a s k a  w h i c h  is an 
off airport r e n t a l  car operater. The purpose of this le tter is to 
inform the d e p a r t m e n t  of t r a n s p o r t a t i o n  of my c l i e n t ' s  o p p o s i t i o n  
to the prop o se d t a x  on its operations.

In p r e p a r a t i o n  for w r i t i n g  to you, I h a v e  r e v i e w e d  t he 
statutes and r e g u l a t i o n s  wh ic h 7 0 verning y o u r  a u t h o r i t y  to 
p ro mu l g a t e  the p r o p o s e d  r e g u l a t i o n s  and the c a s e  law c o n c e r n i n g  
y ou r aut ho ri ty  to p r oc ee d in the m an ne r you a r e  proposing.

Initially, w e  d i s a g r e e  t h a t  AS 02.15.010 et seq and- 17 A A C  
42.300 et seq p r o v i d e  y o u  w i t h  the a ut hority t o  impose such a t a x  
as is being p r o p o s e d  by the regulation.

AS 2 .15.090 g r a nt s the d e p a r t m e n t  the a u t h o r i t y  to “enter into 
contracts, leases and o t h e r  arrangements. . . c onferring the p r i v i l e g e  
of supplying goods, commodities, services or f ac il i t i e s  at an 
a i r p o r t . . .” and to “es t a b l i s h  the terms and c o n d i t i o n s  a nd fix the 
charges, rent al s and fees for the privil eg e s or s e r v i c e s , . . .” W h a t  
the department is p r o p o s i n g  is the imposing of a user fee/t ax  for 
w h i c h  it has no authority. If the d e p a r t m e n t  w a n t s  to n e g o t i a t e  a 
“lease, c o n t r a c t  or o t h e r  a rr angement" wi th  m y  client, p l e a s e  
advise as to w h a t  c o n s i d e r a t i o n  we can expect fro m the d e p a r t m e n t  
in exchange for the t a x  w h i c h  you are proposing.

Even if the d e p a r t m e n t  has the au th or i ty  to impose s u c h  a tax, 
AS 02.15.090 (a) req ui re s th at  “[t]he terms, conditions, charges, 
r entals and fees shall be es ta bl i s h e d  wit h  du e regard to the 
property and impr ov em e nt s used and the expense of o pe r a t i o n  to the 
s t a t e " . My c l i e n t  uses o n l y  the public roa d  to and from t h e  
airport. The o n l y  cost to the d e p a r t m e n t  a s s o c i a t e d  wi t h m y  
client's u se of t h e  a i r p o r t  is the cost of m a i n t a i n i n g  t he ro a d to 
and from the airport.

Further, y o u  are p r o p o s i n g  that off a i r p o r t  rental a g e nc ie s 
pa y s u b s ta nt ia l ly  the same fee as imposed on t h o s e  rental age n ci es  
w h o  lease p r e mi se s  and p a r k i n g  facilities on airport. This viol at es  
the requirement t h a t ^ ^ ^ ^ E ^ ^ ^  “reason a b l e  a n d  u n i f o r m .” On-

-  /£ < ? * !/, e S r / v z e s /  / ? £ :  —

SEP 2 2 W 1

(907) 274-3385



a i r p o r t  operaters have c o u n t e r s ,  on site p a r k i n g  and other b e n e f i t s  
n o n e  of w hich are being c o n f e r r e d  on o t - a i r p o r t  operaters. H ow c a n  
a t a x / f e e  which is s u b s t a n t i a l l y  i d e n t i c a l  for both on and off 
a i r p o r t  operaters be r e a s o n a b l e  a nd un if o r m ?

Further, we completely d i s a g r e e  w i t h  y o u r  r e a d i n g  of the H e r r i c k . 
In t h a t  case the Supreme C o u r t  e s t a b l i s h e d  the requirement that the 
d e p a r t m e n t  treat chose s i m i l a r i l y  s i t u a t e d  the same. Your p r o p o s e d  
r e g u l a t i o n  violates that r e q u i r e m e n t  in two ways. First, it t r ea ts  
o f f  a i r p o r t  operaters t he s a m e  as on a i r p o r t  operators. Secondly, 
it t r e a t s  rental car a g e n c i e s  d i f f e r e n t  from all other b u s i n e s s e s  
w h i c h  p i c k  up their c u s t o m e r s  at the  airport. T he hotels, the t o u r  
c o m p a n i e s  (most of w h i c h  a r e  o w n e d  by o ut of state o p e r a t o r s ) , 
h u n t i n g  and fishing lodges, R V  r e n t a l  c o m p a n i e s  and others w h o  p i c k  
u p  c u s t om er s at the a i r p o r t  are not s u b j e c t  to the p r oposed tax.

T h e  Department r e l ie s f o r  this l atter d i s t i n c t i o n  on the A l a m o  
case. T h i s  case was d e c i d e d  u n d e r  t he 14th a m e n d m e n t  to t he U n i t e d  
S ta te s Constitution.. A n y  d e c i s i o n  in A l a s k a  wi ll  be based on t h e  
A l a s k a  equal protection p r o v i s i o n s  w h i c h  ou r Supreme C ou rt  h as 
r u l e d  are much more p r o t e c t i v e  of i nd i vi du al  rights than t hose of 
t h e  US constitution. Further, in that case, the authority for t he 
a i r p o r t  owner to assess f e e s / t a x e s  was c l e a r l y  established by 
statute. In this case, t h e r e  is no s t a t u t o r y  au thority for wh at  is 
b e i n g  proposed.

Finally, the a mo un t b e i n g  s o u g h t  by the depart me nt  is 
c on fi sc at or y . To demand e i g h t  p e r c e n t  8%) of the gross of a n y  
b u s i n e s s  for simply p i c k i n g  p e o p l e  up at the a i r p o r t  is ridiculous. 
T h i s  t y p e  of charge is e q u a l  to the to ta l  net income of m a n y  
b us iness. To require such p a y m e n t  c o u l d  b r e a k  a small business.

B a s e d  on the foregoing, m y  c l i e n t  r e q u e s t s  that the d e p a r t m e n t  
n o t  p r o c e e d  with the p r o p o s e d  tax. If these regulations are 
i mplemented, my client w i l l  file suit a g a i n s t  the d e p a r t m e n t  
s e e k i n g  co enjoin the i m p l e m e n t a t i o n  of the regulations.

cc: Sena to rs  Sharp, Phillips, K e l l y  and K e r t u l l a  
R ep re s e n t a t i v e s  F oster a n d  M u l d e r  
Mr. Pat Ryan, chief of s ta ff
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TO: S en a te  T ran sp orta tion  C o m m ittee  M em b ers

FROM: Sen ator Bert Sharp, C hairm an
S en a te  T ran sp o rta tio n  C o m m ittee

RE: W ork Draft CS for SB 343

W o rk  Draft  CS for SB 343 am ends the original  bill in order  to 
allow D O T & P F  to continue collecting a flat, yearly  fee from 
businesses  that operate  cour tesy  cars at  the a irpor ts .  T he  new  
language was added to line 14 o f  the bill and  states that the 
depar tm en t  may not im pose  a fee for  the opera t ion  o f  cour tesy  
cars " b v  a b u s i n e s s  l o c a t e d  o u t s i d e  t h e  t e r m i n a l  a r e a  if  
t h e  c h a r g e  o r  fee is b a s e d  u p o n  t h e  a m o u n t  o f  r e v e n ue 
g e n e r a t e d  f r o m  i n d i v i d u a l s  w h o  u s e  t h e  c o u r t e s y  c a r s ."

This  new language conform s SB 343 to the H ouse  vers ion  o f  the 
bill currently  in the H o u se  F inance  C om m ittee .
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BILL NO: SB 343

TITLE: C ourtesy Cars O perated at
A irports

APPROVED:

DATE:

The D epartm ent o f Transportation and Public Facilities (DOT&PF) o p p o ses  
passage o f SB 343. This bill expands the courtesy car d efin ition  in  AS 02.15.095  
to in clud e transport to car rental businesses located  ou tsid e  airport term inals. 
It also prohibits state airports from  charging fees for any cou rtesy  car 
op eration .

SB 343 w o u ld  ad versely  affect AIA and FLA on-airport car rental revenu e, 
w hich  exceed ed  $2 m illion  in FY93. SB 343 encourages on-airport car rental 
b u sinesses to m ove o ff o f  the airport and avoid  p ay in g  fees b ecau se  it 
prohibits the airports from  charging fees to com p etin g  b u sin esses  w h o  access  
the sam e passengers. U nder A IA  and FLA airline op era tin g  agreem ents, the 
lo ss  o f over $2 m illion  in ex istin g  non-airline reven u e w ill requ ire the 
airports to m ake up  the shortfall by increasing air carrier lan d in g  fees.

Both on- and off-airport car rental businesses access sim ilar p assen ger  
m arkets. A IA  currently has a sign ificant am ount o f off-airport car rental 
activ ity  that d irectly  com p etes w ith  the on-airport car rental b u sin esses.
T hose off-airpcrt b u sin esses  pay a sm all annual perm it fee  to the airport, as 
sh ow n  on the attached historical revenu e in form ation  sheet. O n-airport car 
rental b u sin esses w ill be at a continued  com p etitive  d isad van tage  if airports 
are prohibited  from charging fees to off-airport b u sin esses w h o  regularly  u se  
the airports to access custom ers.

In 1993, A IA  and FIA issu ed  a report- su m m arizin g  research, a lternatives, 
rationale, and  recom m end ations on  a p rop osed  n ew  off-airport car rental 
program  and fee. The airports then held  public hearings, im p lem en ted  
regu lations, and  ad op ted  an off-airport fee w hich  takes effect June 1, 1994.

For Furthe. - at 465-3904.
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BILL NO: SB 343

TITLE: C ourtesy  Cars O perated  at A irports

DATE: M arch 1 8 ,1 9 9 4

W hen current A IA  and FIA car rental contracts w ere o ffered  in 1987, potential 
bidders for the on-airport b u sin ess  asked  the airports to im p ose off-airport car 
rental fees to e lim in a te  the com p etitive  d isa d v a n ta g e  faced by on-airport 
firm s.

The off-airport car rental fee issu e  has b een  ad d ressed  at airports throughout 
the nation  o ver  the past ten years. The courts h ave u p h eld  the right o f  
airports to charge off-airport car rental fees for access to airport passengers.
The U .S. S u prem e C ourt has le t stand  lo w er  court d ec isio n s that u p h o ld  the 
right o f airports to charge off-airport car rental fees. The courts also  
recogn ized  that hotel cou rtesy  cars and off-airport car rental veh icles are very  
different types o f  serv ice and airports are n o t required to treat them  as the 
sam e class o f use.

O ff-airport car rental in terests h ave rep eated ly  lobbied  the U.S. C ongress to 
prohib it airports from  ch arg ing  off-airport car rental fees. The U.S. C ongress, 
as w ell as m an y  state leg isla tu res, have rejected these attem pts.



HISTORICAL

CAR RENTAL REVENUE 

• |  Anchorage and Fairbanks International Airports

On and Off Airport Comparison

FY 1993

$1 ,776 ,126  
175

413,254  
0

$2 ,189 ,380
175

FY 1990  FY 1991 FY 1992
ANCHORAGE INTERNATIONAL

On-Airport $1 ,551 ,599  $1 ,449 ,373  $ 1 ,648 ,600
♦Off- A irport 75 125 175

FAIRBANKS INTERNATIONAL
On-Airport $247,871 $274 ,429  $321 ,905
♦Off-Airport 0 0 0

J  TOTAL (BOTH AIRPORTS)
| 9 On-Airport $1 ,799 ,470  $1 ,723 ,802  $1 ,970 ,505

*Off-Airport 75 125 175

‘ Currently, a $25/year fee Is charged to hotels and car rental agencies for a permit which allows them to access the airport with their courtesy vans. This permit is also required of taxicabs, but these figures do not relied those revenues.



STATE OF ALAoivA 
1994 LEGISLATIVE SESSION

FISCAL NOTE

B I L L  N o .: SB  343
Revision  Date : 
T it le :

Sponsor:
Requesto r

Courtesy Cars Operated at A irports 

Senate Transportation

Department A ffected : D O T & P F
B R U : A IA  and F IA

Com ponen t: 
C o m p o n e n t  S e r i a l  N u m b e r :

A IA  Adm in &  F IA  Adm in #613 and #619
E X P E N D IT U R E S / R E V E N U E S :  (Thousands o f  D o lla rs )
O P E R A T IN G F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 8 F Y 9 9 FY O O
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND &  STRUCTURES 0 0 0 0 0 0
GRANTS, CLA IM S 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
T O T A L  O P E R A T IN G : 0 0 0 0 0 0

CAPITAL 0 0 0 0 0 0

| REVENUE FUN D  SOURCE 0 0 0 0 1. 0 0

F U N D IN G :  (Thousands o f  D o lla rs )
1002 FEDERAL RECEIPTS 0 0 0 0 0 0
1003 G F  MATCH 0 0 0 0 0 0
1004 G F 0 0 0 0 0 0
1005 GF/PROGRAM  RECEIPTS 0 0 0 0 0 0
1006 G F /M H T IA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
T O T A L  F U N D IN G : 0 0 0 0 0 0

P O S I T IO N S
FULL-T IM E 0 0 0 0 0 0
PART-T IM E 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate o f  cu rren t year (F Y 9 4 )  impact:

A N A L Y S IS : S B  3 4 3  doesn ’ t d irec tly  a ffec t operating o r  capita l budgets, it creates po ten tia l fo r  loss o f  a 
significant am oun t o f  revenue fo r  A IA  and F IA . I f  car rental Finns outside the term ina ls a re  not sub ject to fees fo r  
accessing the sam e passenger m arket as in -te rm ina l firm s , the car rental agencies w ho opera te  in the term inals may 
re locate outside the term inals. T h is  w ou ld  be a d isserv ice to the trave ling  pub lic  and c ou ld  e lim inate the S 2  m illion  
in revenue A IA  and F IA  receive (F Y 9 3 )  from  in -term ina l car rental firm s. Such a loss in n on -a irlin e  revenue w ould 
require a irlines to  m ake up fo r  the lost revenue ih roueh increased landing fees._________________________________________

Prepared by: John  lin e a r . A IA S  C om p tro lle r  

D iv is io n : A la sk a  In te rn a tion a l A im o rt System

Approved by C om m iss io n e r (  y /
A . rfam p

Agency: Departm ent o f  T ransportation An'df Pub lic  FaeHitfc;

Phone : 2 6 6 -2 5 4 1

Date: M arch 1 1 ,1 9 9 4

Phone : 4 6 5 -3 9 0 1

Date: M arch 1 7 ,1 9 9 4

PREPAR ER TO PROVIDE ALL DISTRIBUTION CO P IES TO G O V E R N O R 'S  LEGISLATIVE OFFICE For OtflcoPage 1 o f I
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CS FOR SENATE BILL NO. 343(TRA)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

O ffe re d :Referred:
S p o n s o r (s ): S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

A BILL 

FOR AN ACT ENTITLED

"An Act relating to the operation o f courtesy cars at certain airports."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 02.15.095 is amended to read:

Sec. 02.15.095. COURTESY CARS. Notwithstanding the provisions of 

AS 02.15.090(a), the department may not exclude from the streets, roads, highways, 

parking facilities, or other portions o f a state-operated airport designated for operation 

or parking o f ground transportation vehicles, nor may the department prohibit from 

picking up and discharging passengers, those motor vehicles commonly known as 

"courtesy cars" owned or operated by hotels, motels* or other similar places of public 

accommodation, or bv rental car businesses located outside the terminal area, for 

the transportation of their customers [GUESTS] to and from die airport at the request 

o f the customer [GUEST] and for which service no charge is made to the customer. 
The department may not impcse a charge or fee for the operation of courtesy cars 
at a state-operated airport bv a business located outside the terminal area if the

-1-Nnw T rxc U n d e rlin e d  fDELETED TEXT BRACKETED 1 CSSB 343(TRA)



1 charge or fee is based upon the amount o f revenue generated from individuals

2 who use the courtesy cars [GUEST].

W ORK D R A F T  WORK D R A F T  W ORK D R A F T

CSSB 343(TRA) -2-Nrw Tryr. U n d e rlin e d  (DELETED TEXT BRACKETED]
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SENATE BILL NO. 343

IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

B Y  T H E  S E N A T E  T R A N S P O R T A T IO N  C O M M IT T E E

In tro d u c e d :Referred: 3/9 /94
T ra n sp o rta t io n

A BILL

FOR AN ACT ENTITLED

1 "An Act relating to the operation of courtesy cars at certain airports."

2 BE IT ENACTED BY TH E LEGISLATURE OF THE STATE OF ALASKA:

3 * Section 1. AS 02.15.095 is amended to read:

4 Sec. 02.15.095. COURTESY CARS. Notwithstanding the provisions of

5 AS 02.15.090(a), the department may not exclude from the streets, roads, highways,

6 parking facilities, or other portions o f a state-operated airport designated for operation

7 or parking o f ground transportation vehicles, nor may the department prohibit from

8 picking up and discharging passengers, those motor vehicles commonly known as

9 "courtesy cars" owned or operated by hotels, motels* or other similar places o f public

10 accommodation, or bv rental car businesses located outside the term inal area, for

11 the transportation o f their custom ers [GUESTS] to and from die airport at the request

12 o f the custom er [GUEST] and for which service no cjiarge is made to the customer.

13 The departm ent m ay not im pose a charge°or fee for^the operation o f a courtesy

14 car at a state-operated airport [GUEST].

S B 0 3 4 3 a

c o m m it t e e -

-I.New T ext U n d e rlin e d  (DELETED TEXT BRACKETED 1 SB 343



SENATE COMMITTEE REP02
:IRST COMMITTEE OF REFERR,

DATE: 3/9/94

Date of 5-Day Notice: 3  /  3 3
(in accordance with Uniform ftule 23)

FURTHER:

DATE TURNED 
INTO OFFICE:

Transportation Committee considered SENATE BILL NO. 343 

"An Act relating to the operation of courtesy cars at certain airports."

and recommends:

(xfreplace with IxRA J
[ ] attaches amendment(s)

[ ] adopts_________________ Letter of Intent

[ ] further referral to the

[ ] do pass 

[ ] do not pass 

[ ] no recommendation 

[ ] individual recommendationsDepartment Date
D o r *  p r

FISCAL NOTE INFORMATION Zero ^ ^Fiacal Department Date

£><f^ame title 
[ ] new title 
( ] technical 
title change 
(HB only)

Zero Rscal

[ ] Appropriation No Fiscal Note [ ) Governor’s Bill with Previous Rscal Notes (enter information above)
OTHER RECOMMENDATIONS:

re and Recommend
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Attached Is a chronology of the off airport rental car process,

HB 520/ SB 343 

Pertinent Dates.

BACKGROUND 

Copies of Documents Attached.

7 / 2 6 / 9 3

8/20/93

9/15/93

9/16/93

11/1/93

11/5/93

12/6/94

1/12/94

1/19/94

2/23/94

Memo (Ungar to Chitty) and all supporting information - - 
sent to HDQTRS for Commissioner concurrence before f t  
proceeding. Concurrence signed by Chitty 7/31/93.

Mailed full package to all on and off airport rental
car interests we could identify through the yellow C P M-S'
pages of FBX and ANC phone books. Package included
the report/ copy of a public notice on the proposed
regulation, copy of the proposed regulation, and a
copy of the public notice on the 8% fee.

Public hearing in Anchorage

Public hearing in Fairbanks

Commissioner signed order adopting the regulation 

Sent regulation to DOL for final processing

DOL memo to Commissioner about regulation adoption; 
Reg3 filed with Lt. Gov's Office

Regulation effective (30 days after filing by Lt. Gov)

Letter from J. Pank to rental car interests informing 
of regulation status and clarifying minimum fee 
requirements. Public notice on inadvertent deletion 
of minimums from the original public notice was 
included with a 30 day comment period. Rec'd no 
comments«

P P

W-/S-

Memo (Ungar to Sandvik) recommending fee adoption. 'Pp 
Concurrence by Helvi 3/8/94 '

ALL PUBLIC NOTICES WERE POSTED AT BOTH AIRPORTS AND PUBLISHED IN 
THE ANCHORAGE AND FAIRBANKS PAPERS, AS WELL AS THE AAJ

Q /U U ^n< xl) CzJUt-O ^
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MEMORANDUM
to! Dick Chitty

Deputy Commissioner

State of AlaskaD#p#rtmont o( Tfonoportation and Public Fadlllica Anchorag# Intometion*) Airport
d a t e  July 26,1993 

TELEPHONE NO,; 266-2541

f r o m ; John Ungar 
AIAS Controller

° e p 0 r y ° o - J c 99 '}

s u b je c t ;  Off-Airport
Rental Car Fees

The Anchorage (ANC) and Fairbanks (FAI) International Airports propose to implement 
off-airport rental car privilege fees as described in the attached draft report. We 
propose a fee of 8% of gross sales derived from customers picked up at the Airports. 
Also attached is a proposed regulation which supports the program.

The ANC Director, FAI Acting Manager, Regional Directors, Statewide Aviation/Leasing, 
and Department of Law all agree witn the concepts we propose in the report 
recommendations. Our plan is to make the report and proposed regulation public at tho 
same time and follow their release with a public hearing.

Our reasons for Initiating off-airport rental car fees are:

1. to raise new revenue (approximately $270,000 annually) and

2. to protect a significant existing revenue source from the on-alrport rental car 
concessions.

Preservation of the existing revenue source Is critical because the Airports receive 
nearly $2 million annually From the on-airport rental car concessions. Off-airport firms 
are direct competitors wno tap the same airport passenger market and now pay only a 
$25 annual pormit fee. It Is particularly important we address off-airport rental car fees 
now because the Airports will soon ro-bld the on-airport car rental concessions. If no 
off-airport fee Is In place, the amount we receive In the on-airport bid solicitation may be 
significantly less than we might otherwise receive. Some rental car firms may either 
offer low bids or relocate off the airport.

Off-airport car rental fees are common at United States airports, but are often - 
Implemented with difficulty. The matter has been heavily litigated In state and federal 
courts but case law has established an airport operator's right to charge such fees.

Rental car interests often have strong and opposing views on this subject and frequently 
work through both political and legal channels. It Is important for the state to provide 
consistent information on this subject and I recommend a single point of contact within 
the department. Because this involves a fee Issue for both FAI and ANC, I request you 
designate me as sole point of contact and refer Inqulrios to me, If I anticipate or 
experience a problem, I will coordinate closely with you.
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If we take a Mno action" approach, on-airport firms are likely to contact the 
commissioner, governor, or legislators. If we do take action, off-airport firms are likely to 
take similar steps. Even though this might create some controversy, I strongly 
recommend we move ahead.

If you and the Commissioner concur with our approach to addressing off-airport 
rental fees and with the proposed regulation, please indicate by signing below.

car

CONCURRENCE:

M7/3//Date

Lowell Humphrey, ANC Director 
Jim Rorenzl, FAI Business Manager 
John Horn, Central Region Director 
Steve Sisk, Northern Region Director 
Judie Pank, ANC Policy Planner

JP

Attach meris
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yAlaska

In ternationa l
Airport
SystemP.O. BOX190049 AnoWrago, Alaska USA 99510-0549 (907)266-2525 FAX (207) 243-0663

TO: Car Rental Agencies and Other Interested parties

The Anchorage and Fairbanks International Airports are taking 
steps to initiate an off-airport rental car program. The 
airports propose to adopt a regulation covering program 
requirements and to implement a percentage of gross sales 
privilege fee.

\
We encourage interested parties to submit written comments and/or 
to participate in the public hearings scheduled for September 
15th in Anchorage and September 16th in Fairbanks.

Enclosed is the following information:

- A  copy of the public notice for the proposed regulation
- A  copy of the proposed regulation
- A  copy of the public notice for the proposed fee
- A  report on the airports' study of the subject

If you are missing any of the listed item3, please contact me at 
the Anchorage International Airport Director's Office, P.O. Box 
196960, Anchorage A K  99519-6960. My telephone number is (907) 
266-2549 and m y  fax number is (907) 243-0663.

Please do not hesitate to call me if you have questions.

August 20, 1993

Sincerely.

Judie Pank 
Policy Planner

Enclosures

cc: Lowell Humphrey, ANC Director
Doyle Ruff, FAI Manager 
John Ungar, AIAS Controller

Sl̂ le ol Alaska Ooporimont of Tfansportellon and Public Facilities • Ancno'tigt and Fairbanks International Airport



NOTICE OF PROPOSED CHANGES TO THE REGULATIONS 
O F  THE DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

Notice is given that the Department of Transportation and Public 
Facilities, under authority of AS 02.15.020, AS 02.15.060, AS 
02.15.090 and AS 37.15.500 proposes to amend regulations in 
Chapter 40 of Title 17 of the Alaska Administrative Code, to 
include a definition of and operations for off-airport rental car 
businesses that conduct certain activities on the Anchorage and 
Fairbanks International Airport premises. The proposed 
regulations include application, fee, operating, and financial 
report and responsibility requirements. In addition, the 
existing definition section for Chapter 40 (17 AAC 40.390) i3 
repealed and readopted as 17 AAC 40.990, in order to place the 
section in a more appropriate location. The proposed regulations 
will take effect no sooner than January 1, 1994.

Notice is also given that any person interested m a y  present 
written statements or arguments relevant to the proposed action 
by writing to the Department of Transportation and Public 
Facilities, Alaska International Airport System, c/o Judie Pank, 
P.O. Box 196960, Anchorage, Alaska 99519-6960. Written comments 
should be received no later than 5 p.m., September 20, 1993,

Oral public hearings on these proposed regulations will b e  held 
at 9 a.m. September 15, 1993 in the Susitna Conference R o o m  in C 
Concourse at Anchorage International Airport, 5000 West 
International Airport Road, Anchorage Alaska, and at 9 a.m., 
September 16, 1993 in the Pope and President R o o m  at Fairbanks 
International Airport, 5450 Airport Way, Fairbanks, Alaska.

If you are a person with a disability who may need a special 
modification in order to comment on the proposed regulations, 
please contact Judie Pank at (907)266-2549 or (907)266-2686 
(TTY), b y  no later than 5 p.m. on September 9, 1993 to make any 
reasonable arrangement.

This action is not expected to require an increased 
appropriation. Copies of the proposed regulations m a y  be 
obtained at the Anchorage International Airport Director's Office 
or the Fairbanks International Airport Manager's Office.

The Commissioner, after the oral hearings scheduled above, will 
either adopt these or other proposals dealing with the same 
subject, without further notice, or decide to take no action on 
them.

DATED at Anchorage, Alaska this 19th day of August, 1993.

DEPARTMENT OF TRANSPORTATION A N D  PUBLIC FACILITIES

Anchorage International Airport

^■Department of Law File No. 993-93-0116



Register / 1993 Transp. and Public Facilitioo

17 AAC 40 is amended by adding a now oootion to Article 1 to reads 

17 AAC 40.045. OFF-AIRPORT RENTAL CAR BUSINESS. (a) A 

person w ho operates an off-airport rental car business that wishes 

to pick up customers at the Anchorage or Fairbanks International 

Airports shall first obtain permission by applying for a privilege 

under 17 AAC 40.320.

(b) An off-airport rental car business that obtains permission 

to pick up customers at the Anchorage or Fairbanks International 

Airports shall

(1) follow airport rules set out in this chapter;

(2) comply with the terms of any privilege granted under 

17 AAC 4 0 . 3 2 0 j

(3) pay a fee fixed under AS 02.15.090(a);

(4) no later than the 30th day following the end of the

month, file with the department a monthly report stating the amount

of gross revenue received from customers picked up at the Anchoragei
and Fairbanks International Airports, respectively;

(5) allow the state, to audit any accounts concerning the 

report described in (4) of this subseotion; and

(6) comply with the requirements of financial

responsibility under AS 28.33.010 and AS 23.30.045.

(Eff. ___ /___/____ , Register ____)

Authority: AS 02.15.020 AS 0 2 .15.230 AS 37.15.500
AS 02.15.090 AS 23.30.045
AS 02.15.220 AS 28.33.010

. 11 ^  R 2  S  9  4  R R 1 1 e = 0  0  R I A D I R E C T O R - S  U E R I C E

I

1
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Registor , 1993 Tranop. and Public Facilities

17 AAC -40.390 is repealed and readopted aa 17 aac 4 0 .9 9 0 .

17 A A Q  40.990 Is amended by adding a new paragraph to road:

(16) “off-airport rental car business” means a rental car 

business that operates at a location that is not in the Anchorage 

or Fairbanks international Airport terminal area and that uses 

vehicles to transport customers between the Anchorage or Fairbanks 

International Airport terminal and the location of the car rental 

business. (In effect before 7/28/59; am 11/14/62, Register 7; am

6/10/64, Register 16; am 1/13/73, Register 44; am ____/____/,

Register ____)

Authority: AS 02.15.020 AS 02.15.070
AS 02.15.060 AS 02.15.090

2
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STATE OF ALASKA 

DEPARTMENT OF TRANSPORTATION AND  PUBLIC FACILITIES

NOTICE OF PROPOSED OFF AIRPORT RENTAL CAR PRIVILEGE FEE

In accordance with AS 02.15.090(a), 17 AAC 40.070(c), and 17 AAC 
40.340(a), the State of Alaska Department of Transportation and 
Public Facilities (DOT&PF) proposes to adopt a percentage 
privilege fee for off-airport rental car firms using the 
Anchorage and Fairbanks International Airport3.

The proposed fee is 8% of gross sales for business derived by 
picking up rental car customers at the airports.

Interested parties may obtain information on DOT&PF's review of 
off-airport rental car fees by contacting Judie Pank, Anchorage 
International Airport, P.O. Box 196960, Anchorage A K  99519-6960; 
telephone 266-2549 or 266-2686(TTY).

DOT&PF will hold oral public hearings on the proposed fee and 
program recommendations concurrently with oral hearings for off 
airport rental car business regulations. The hearings will be at 
9 a.m. on September IS, 1993 in the Susitna R o o m  (adjacent to 
Gate C-2) in the South Terminal at Anchorage International 
Airport and at 9 a.m. on September 16, 1993 in the Pope and 
President Room at Fairbanks International Airport.

Written comments concerning the proposed fee m a y  be presented at 
the public hearings or mailed to Judie Pank at the address listed 
above. To be considered, written comments must be received by no 
later than 5 p.m, September 20<. 1993.

Persons with a disability w h o  may need special accommodation to 
comment on the proposed fee or participate in the public hearing 
should contact Judie Pank at the above address and phone number 
by September 9, 1993 to make reasonable arrangements.

Upon its own motion, or based on written or oral comments, DOT&PF 
may adopt proposals within the scope of this notice without 
further notice or may decide to take no action.

Judie pank, Policy Planner 
Anchorage International Airport

Date
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ORDER ADOPTING, AMENDING, AND REPEALING 
REGULATION OF DEPARTMENT OF TRANSPORTATION A N D  PUBLIC FACILITIES

The attached two pages of regulations, dealing w i t h  off-airport 

rental car operations at the Anchorage and Fairbanks International 

Airports, are hereby adopted and certified to be a correct copy of 

the regulations that the Department of Transportation & Public 

Facilities adopts under the authority of AS 02.15.020, AS 02.15.060, 

A S  02.15.090, and AS 37.15.500 and after compliance with the 

Administrative Procedure Act (AS 44.62), specifically including 

notice under AS 44.62.190 and AS 44.62.200 and opportunity for 

public comment under AS 44.62.210.

This action is not expected to require an increased 

appropriation.

This order takes effect of the 30th day after it has been 

filed by the lieutenant governor as provided in A S  44.62.180.

d a t e :

FILING CERTIFICATION

I, John B. Coghill, Lieutenant Governor for the state of

Alaska-, certify that on — r 19 a :

I filed the attached regulations according to the provisions of as 

44.62.040 - 33.62.120.

Effective

Register

Lieutonant Governor



MEMORANDUM State of Alaska
D*pwtm#nt of TroniporUlJon »nd PobUc FodlWw 

Ancbomgft lnt*m*tfon»l Airport

t o : Elizabeth Hickerson
Assistant Attorney General 
Department of Law

d a t e  November 5,1993

TELEPHONE NO,*. 266-2549

f r o m : Judie Pank c *  
Policy Planner

s u b je c t : Off Airport Rental 
Car Regulations

Anchorage International Airport

TTie DOT&PF Commissioner has signed the adoption order fcr the off airport rental car 
regulations. In accordance with the requirements specified In the Drafting Manual for 
Administrative Regulations, I've attached the following information for your final review 
and processing through the Regulations Attorney,

1. Original Affidavit of Notice of Proposed Regulation and Furnishing of Additional 
Information, signed and notarized;

2. Original Affidavit of Oral Hearing, signed and notarized;

3. Original Affidavits of Publication from the Fairbanks Daily Nev/s Miner, the 
Anchorage Daily Nev/s, and the Alaska Journal of Commerce;

4. Copy of the public notice;

5. Original adoption order, signed by the Commissioner; and

6. An original plus one copy of the regulation.

I believe this is the total package you need to go ahead with processing this regulation 
through the Department of Law. Please give me a call if you need further information 
from me.

Thanks for your assistance.

Attachments

cc: Lowell Humphrey, ANC Director
D. C. Ruff, FIA Manager 
John Ungar, AIAS Controller

JP/JP



MEMORANDUM State of Alaska
Department of Law

t o: Hon, Bruce Campbell 
Commissioner 
Dept, of Transportation 

and Public Facilities

FROM: Deborah E. Behr
Assistant Attorney General 
Legislation/Regulations Section

Under AS 44.62.060, we have reviewed your adoption of 
these regulations and approve the changes for filing by the 
lieutenant governor. A  duplicate original of this memorandum is 
being furnished the lieutenant governor, along with the 2 pages of 
regulations and related documents.

You might wish to contact the lieutenant governor's 
office to confirm the filing date ancl effective date of the 
regulation changes.

The August 19, 1993 public notice and the November 1, 
1993 adoption order both state that this action is not expected to 
require an increased appropriation. Therefore, AS 44.62.195 does 
not require a fiscal note.

In accordance with AS 44.62.125(b)(6), some corrections 
have been made in the regulations, as shown on the attached copy.

d a t e : December 6, 1993 

FILE: 993-93-0116

TEl .n o .: 465-3600

s u b j e c t .* Regulations re Off- 
Airport Rental Car 
Operations at Anchorage 
and Fairbanks Inter­
national Airports 
(17 AAC 40.045)

DEB;cl 

cc w / e n c . : ^ u cudie Pank, Policy Planner 
Anchorage International Airport

Elizabeth J. Hickerson 
Assistant Attorney General 
Anchorage
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17 AAC 40 in amended by adding a new section to Article 1 to roadt

17 A A C  40.045. OFF-AIRPORT RENTAL CAR BUSINESS. (a) As of

June 1, 19940 a person who operates an off-airport rental car

business and who wishes to pick up customers at an Anchorage or

Fairbanks International Airport terminal building shall first

obtain permission by applying for a privilege under 17 AAC 40.320.

Applications for a privilege under this subsection will be

available at the Anchorage and Fairbanks International Airports; no

later than April 15, 1994.

(b) A n  off-airport rental car business that obtains permission

to pick up customers at an Anchorage or Fairbanks International

Airport terminal building shall vr  \ rt UvJ, }
(1) follow airport rules set cut^rT'this chapter;

(2) comply with the terms of any privilege granted under 

17 AAC 40.320;

(3) p ay a fee fixed under AS 02.15*090(a);

(4) no later than the last day of each month, file with 
•p S v j  T feA vxs ftf rt. *  4- ’" 'R -'b li C J

the department)^ monthly report stSfing the .Mount of gross revenue

received during the previous month from customers picked up at an 

Anchorage or Fairbanks International Airport terminal building,

respectively; and u J  MIU K a M e S J
(5) allow the^&^wte to audit any accounts concerning the

report described in (4) of this subsection.

_£££-£-— ■ / ------ / ----- -r-R eg-k ^ tgr_-----

-  l*
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Register , .1994 Tranap. and Public Facilities

Authority-; A  E—&2.1ST rrzP ' A 6 - 0 ^ r 4 ^ r 2 * e - ^  ter^rZ£nr&X?>~' T>^S- ft13 0 2  . t s r w t )   ^

-AAC— 14 ^ 0 4 ^ ,  P ES IWITIGs S r  ^  Unless the context indicates

otherwise, in i t -A A C "4 0 --- 17-AAC 40.-forS.<p»

—   ’ '
^■) n> v. “off-airport rental car business'1 means a rental car

kus*ness that is not located in an Anchorage or Fairbanks

& 0'
International Airport terminal building. (Eff. ___ /____/, Register

P
_____ )

Authority; AS 02,15,020 ( AS 02.15.070
AS 02,15.060 ( AS 02.15.090 D Ci3
^  — — \  A £  O A . I* .j& rS 3 7 .  16 , $ O d

—  2  -
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January 19, 1994

TO: Rental Car Finns and Other Interested Parties:

This letter is to let you know the current status of the 
Anchorage and Fairbanks International Airports' proposal to adopt 
off-airport rental car regulations and fees.

Off airport rental car regulations have been adopted (17 a a c  
40.045) and became effective January 12, 1994. Airport leasing 
staff are preparing permits which will be available b y  April 15. 
All off airport rental car operators must have a permit by June 1 
if they wish to conduct business on the airport.

We received comments on the proposed 8% of gross 3ales privilege 
fee in September, 1993, and the comments are still under 
consideration. We anticipate a final fee decision by the end of 
February.

The airports typically charge a minimum fee for leases and . 
permits. That minimum is $100 for an agreement with a term of 
less than one year or $250 for an agreement with a term of one 
year or more. These minimum3 would also apply to off airport 
rental car permits. Off airport operators would pay the minimum 
OR the percentage fee, whichever is greater.

We did not make the minimum fees clear in our original public 
notice, so are issuing a supplemental public notice to correct 
that oversight. Attached is a copy of the notice.

Feel free to give me a call if you have questions or would like 
further information on the status of off airport rental car fees, 
You can reach me at (907) 266-2549.

Sincerely

Judie Pank 
Policy Planner

cc» Diane Barth, ANC Leasing chief
Jane Brownfield, FIA Leasing Chief 
Lowell Humphrey, ANC Director 
D. o , Ruff, F I A  Manager 
John Ungar, AIAS Controller

S t it t  Of Alaska Oopmmont of Transportation and PuUliol'oOllOes • A!a slut International Airport Systim
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STATE OF ALASKA 
DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES

SUPPLEMENTAL NOTICE OF OFF AIRPORT RENTAL CAR FEE

In accordance with AS 02.15.090(a), 17 AAC 40.070(c), and 17 AAC 
40.340(a), the State of Alaska Department of Transportation and 
Public Facilities (DOT&PF) issues this supplemental notice to the 
Notice of Proposed Off Airport Rental Car Fee published in August 
and September, 1993.

Comments have already been received on the August, 1993 notice of 
a proposed 8% of gross sales privilege fee for business off 
airport rental car firms derive from picking up passengers at the 
Fairbanks and Anchorage International Airports, DOT&PF is 
considering the adoption of a minimum fee in conjunction with the 
percentage fee previously proposed.

DOT&PF invites comments on the proposed minimum fee only. DOT&pf 
proposes that each year off airport rental car agencies pay the 
greater of either the minimum fee O R  8% of reveneue received from 
passengers picked up at the airports. The proposed m i n i m u m  is 
$100/year for a short term permit (less than one year) and 
$250/year for a longer term permit (one year or more duration).

Written comments concerning the proposed minimum fee m ay be 
mailed to Judie Pank, Anchorage International Airport, P.O. Box 
196960, Anchorage A K  99519-6960. To be considered, written 
comments must be received by no later than 5 p.m. on Thursday, 
February 17, 1994.

Persons with a disability who may need special accommodation to 
comment on the proposed minimum fee should contact Judie Pank at 
the above address (phone 266-2549? TTY 266-2686; fax 243-0663).

Upon its own motion, or based on written comments, DOT&PF may 
adopt proposals within the scope of this notice without further 
notice or may decide to take no a

Judie Pank, Policy Planner 
Anchorage International Airport

Date
L jj£ h 4 -
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MEMORANDUM State of AlaskaDeportment of Traneportatlon and Pubtlo Faellllkra AnchoraB" IntemaUonol Airport
jq UaIuI Oon̂ fn!!/ d a t e : February 23,1994

f r o m : John J. Ungar WMU uwicurr s u b je c t s  Off Airport Rental Car
AIAS Controller ' Deputy Commissioner Fee Recommendation

On November 1,1993 former Deputy Commissioner Chitty signed an order adopting off- 
airport rental car regulations. The regulations are now in effect and require off-airport 
rental car operators to have a permit and begin paying fees on June 1,1994. The fee is 
not specified in the regulation and in accordance with AS 02.15.090(a), the 
Commissioner can adopt the fee by order.

This memo addresses only the fee recommendation. Attached is a fee adoption order 
for consideration and signature.

We completed the required public notices and held public hearings on the proposed 8% 
of qross sales privilege fee in conjunction with the hearings on the regulations. Most 
objections received during and after the hearings were related to the percentage fee. 
Attached are copies of all written comments and the report containing our original 
recommendation. Also attached Is a summary of oral comments ana a brief response to 
the concerns.

After the public comment period, we reconsidered our original 8% fee recommendation 
and looked again at various fee structure possibilities. We considered the following:

- Per-trip fee
- Per-contract fee
- Flat fee
- Percentage fee of less than 8%
- Phasing in the percentage fee by increasing It 1 %/year up to a maximum of 8%
• Different fees for ANC and FIA
- Maintaining the status quo
- Exempting a portion of gross sales from the fee requirement

We concluded that our original reasons for not recommending per-trip, per-contract, and 
flat fees are still appropriate (see attacheo Report, Page 9 and 10). We found no valid 
reason to reduce the proposed percentage or to phase it in over a period of years.
Eight percent is less than the maximum charged to on-airport rental car firms and is 
common within the United States airport industry.

We looked at whether fee structures should be different for the two international airports 
because of community and airport sizo. Our research shows that off-airport rental car 
fee structures throughout the country are not related to airport size (see attached 
Report, Appendix 3). We believe the rental car market is similar in Anchorage and 
Fairbanks and tho reasons for implementing off-airport rental car fees are the same at 
both airports. We therefore recommend Identical fees for ANC and FIA.



We determined that taking a “do nothing" approach is not a responsible option when we 
considered the potential loss of on-airport rental car concession revenue.
Although it was not suggested in oral or written testimony, we considered excluding an 
Initial portion of gross sales from the percentage fee requirement, We concluded this 
this would set an undesirable precedent.
Applicants for off-airport rental car permits will pay a nonrefundable $25 application fee 
when applying for a permit (17 AAC.40.320).
We recommend a fee set at 8% of gross sales for business off airport rental car firms 
derive from picking up customers at the terminals. Permittees would pay the greater of 
the 8% of gross sales OR the minimum fees currently In effect at ANC and FIA, Those 
mlnimums are $250/year for a permit of one year or more and $100 for a permit of less 
than one year.
If you and the Commissioner concur with this recommendation, please sign the attached 
adoption oroer and we will take steps to implement the feo on June 1,1994.
CONCURRENCE

Attachments
JP/jp
cc: Lowell Humphrey, ANC Director 

D. C. Ruff, FIA Manager 
Elizabeth Hickerson, Assistant Attorney General 
Judie Pank, ANC Policy Planner
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DEFIN ITIONS

The following definitions apply in this report:

Airport: The Anchorage and Fairbanks International Airports collectively, unless 
otherwise identified.

ANC: Anchorage International Airport.

FAI: Fairbanks International Airport.

FY 1992: State of Alaska Fiscal Year 1992 (July 1, 1991 through June 30,1992).

Off-Airport Operator: An individual or organization conducting a vehicle rental business 
from a location other than an Airport terminal, either by use of shuttle vehicles to 
transport passengers from the terminal to the vehicle rental business location or by 
picking up passengers at the terminal in the vehicle the passenger will rent.

Qn-Airport Operator: An individual or organization authorized to conduct a vehicle 
rental business from an Airport terminal building under a written agreement with the 
Airport.

Privilege Fee: A fee charged an operator for the opportunity to conduct business on the 
Airports and to enjoy the business benefits derived from the presence of the Airport and 
access to its passengers.

Rental Car(s): Automobiles, passenger vans, trucks, and othei similar vehicles for road 
transportation. This definition does not include motor homes or other similar vehicles 
containing built-in sleeping accommodations.

State: The State of Alaska, Department of Transportation and Public Facilities, Alaska 
International Airport System (Anchorage and Fairbanks International Airports 
combined).



INTRODUCTION

The Airports desire to meet the following goals:

1. Preserve existing revenue,

2. Generate additional revenue,

3. Ensure that businesses pay fees consistent with the benefits they derive from the 
Airports, and

4. Continue a high level of service to the traveling public with convenient 
transfer from air to ground transportation.

In keeping with these goals, the State proposes to adopt a regulation and implement 
privilege fees for Off-Airport Operators.

This report summarizes the Aiiports’ study of the subject and provides 
recommendations for an Off-Airport Operator program.

NOTE: Interested parties may obtain copies of documents referred to In thereport by contacting the Airports. Copying charges are $. 25 per page.
Copies of court decisions may be obtained from the Anchorage or Fairbanks Law Libraries.
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OVERVIEW
Both On- and Off-Airport Operators provide rental car services to airline passengers and 
depend on the presence of the Airports to conduct a portion of their business. The 
benefits On- and Off-Airport Operators derive from the Airports are essentially the same 
and include the following:

Access to the Airport passenger market, and

Presence of Airport constructed and maintained facilities such as terminals, 
roadways, and runways necessary to accommodate the passengers that are rental 
car customers.

Gross Sales
During FY 1992 On-Airport Operators reported combined gross sales of over 
$20,000,000 from business conducted at ANC and FAI, of which $17,320,000 in gross 
sales were reported at ANC. The Airports estimate that Off-Airport Operators account 
for 16.5%* of the ANC rental car passenger market and generate approximately 
$3,400,000** in annual gross sales from business conducted at ANC. FAI currently 
estimates negligible gross saies from Off-Airport Operator activity, but recognizes that 
such activity might grow.

Airport Revenue Comparison
In FY 1992, the Airports received over $1,900,000 from On-Airport Operator privilege 
fees. During the same time period the Airports received only $175 from Off-Airport 
Operators. ~

Appendix 1 compares the revenue from the fees paid by On- and Off-Airport Operators 
at ANC and FAI during FY 1990, FY 1991, and FY 1992.

Estimated Additional Airport Revenue
If the State adopts the recommendations in this report, the Airports estimate they would 
receive $270,000** in additional annual revenue from Off-Airport Operators.

• Based on data collected at ANC In a February, 1993 survey conducted by Hellenthal and 
Associates, Inc.

"  Estimates are based on data colloctod during February, 1993. ANC recognizes these 
estimates may bo conservative due to seasonal fluctuations In the volume of rental car 
activity.
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AUTHORITY

The State of Alaska owns ANC and FAI and operates them through the Department of 
Transportation and Public Facilities (department) under authority of AS 02.15.060,
AS 02.15.090, and AS 37.15.410-550.

AS 02.15.060 establishes the authority of the department to "...plan, establish, 
construct, enlarge, improve, maintain, equip, operate, regulate, protect, and police 
airports....".

AS 02.15.090 sets forth the department’s authority to operate and to grant user 
privileges, and to "...establish the terms and conditions and fix the charges, rentals, and 
fees for the privileges or services, that are reasonable and uniform for tne same class of 
privilege or service ".

AS 37.15.500 provides that the "....commissioner of transportation and public facilities 
shall fix and collect such fees, charges and rentals derived by the state from the 
ownership, lease, use and operation of the airports and all of the facilities and 
improvements of them or used in connection with them as will provide revenues 
sufficient to comply with all covenants ot the bond resolution."



EXISTING ARRANGEMENTS
On-Airport Operators
On-Airport Operators have existed as airport concessions at ANC and FAI for at least 
20 years. They have consistently paid a percentage fee for the privilege of conducting 
rental car business on the Airports.

Six On-Airport Operators currently provide service to the traveling public at ANC and six 
provide carvice at FAI. In recent years ANC and FAI selected successful bidders for the 
On-Airport concessions based on the highest minimum financial guarantee offered.

The existing agreements require concessionaires to pay the greater of the minimum 
guarantee amount bid or a percentage of gross sales privilege fee established by the 
Airports. The current agreements require from 8-10% of gross sales, depending upon 
the volume of business. Prior to 1987, the percentages were a straight 10%.

Airports in the United States typically charge privilege fees to On-Airport Operators. 
Although there are some exceptions, the percentage fee most commonly used is 10% of 
gross sales. The term "gross sales" is often referred to as "gross receipts".

The current agreements at ANC and FAI require On-Airport Operators to provide 
evidence of insurance coverage, submit annual statements of gross sales, and allow the 
State to audit concessionaire records.

Insurance language from the current On-Airport Operator agreements is attached as 
Appendix y and includes requirements for workers’ compensation, comprehensive 
general liability, and automobile liability. Audit and annual gross sale statement 
requirements from current On-Airport Operator agreements are shown in Appendix 6.

Existing On-Airport Operator agreements at FAI and ANC expire on April 30,1994, and 
October 31, 1994, respectively.

Otf-Airport Operators

Several Off-Airport Operators provide rental car service to ANC passengers from 
facilities located off Airport property or away from the Airport terminals. Since at least 
the late 1970's, Off-Airport Operators have conducted car rental business at ANC.
There has been some Off-Airport Operator activity at FAI in the past, but activity is 
minimal at this time.

The Airports require Off-Airport Operators to purchase a $25 annual permit for each 
shuttle vehicle used on the Airports. The annual permit is primarily used for identifying 
vehicles with permission to operate on the Airport and the fee is not related to the 
business benefits Off-Airport Operators derive from the Airports. The permit now 
granted to Off-Airport Operators is the same type of permit used for taxicabs and 
hotel/motel courtesy vehicles.

The annual permits currently used at ANC do not require any specific types or minimum 
levels of insurance coverage but applicants must provide some evidence of insurance 
coverage. FAI currently requires specific insurance minimums of $50,000 property 
damage and $100,000/$300,000 persons’, injury or death. There are no audit or annual 
gross sales statement requirements at either Airport.
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DISCUSSION

After careful consideration, ANC and FAI concluded that On- and Off-Airport Operators 
have access to the same airport passenger market, provide essentially the same 
service to those passengers, and should thus be subject to comparable fee and 
insurance requirements. This conclusion is consistent with AS 02.15.090,
17 AAC 40.320, and a 1988 Alaska Supreme Court decision (Herrick v. State of Alaska, 
754 P.2d 1111 (Alaska 1988).

Preservation o f Existing Revenue
ANC and FAI receive in excess of $1.9 million annually from On-Airport Operators. The 
Airports find it important to encourage car rental agencies to operate from the Airport 
terminals to the extent the terminals can accommodate such activity. If the Airports 
continue to differentiate the type of fee for operators providing essentially the same 
class of service, this may discourage potential bidders from participating in competitive 
bids for the on-Airport rental car concessions. On-Airport Operators might relocate off 
of Airport property, pay the $25 permit fee, and continue to access the Airport 
passenger market. On-Airport Operator movement to off-Airport locations would reduce 
a significant existing revenue source and could decrease a level of service the Airports 
desire to provide for the traveling public.

Generation of Airport Revenue
ANC and FAI are obligated by law to be self supporting and the Airports receive no 
general fund monies. Federal Aviation Administration grant assurances also require the 
Airports to be as financially self sustaining as possible. All airlines and other users 
operating at either or both ANC and FAI pay rates and fees sufficient to cover the 
combined operating and capital costs for both Airports.

Continuation and implementation of fees appropriate to the various non-airline classes 
of Airport use is integral to the Airports' efforts to maintain reasonable air carrier rates
and fees. It is also consistent with 17 AAC 40.340(a)(1) that states in part" privileges
and permits granted will be set at an amount that will produce fair and reasonable 
revenue."

Consistent with AS 37.15.500, ANC and FAI will use revenue generated through off- 
Airport rental car privilege fees to maintain and operate both Airports.

Cost/Benefit Evaluation
ANC and FAI evaluated the costs and benefits to the Airports of implementing an off- 
Airport rental car program. The Airports estimate a $25,000 initial implementation cost 
and a $6,000 annual expense for program administration and monitoring. Costs include 
staff expense in drafting and administering agreements and audit expenses in 
monitoring compliance. Benefits include Airport revenue enhancement, preservation of 
existing revenue, and a closer approximation of similar fee arrangements for businesses 
providing essentially the same service to ANC and FAI passengers. Retention of the 
existing revenue source and the potential for $270,000 in additional annual revenue far 
outweigh the cost for implementation and ongoing administration.
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Economic and Tourism Effects
ANC and FAI considered potential impacts on the local economy and tourism, as well as 
the possibility of increased costs to rental car users. The Airports concluded that Off- 
Airport Operator fees at ANC and FAI will have no greater effect on the local economy 
or tourism than do the fees currently paid by On-Airport Operators. The Airports do not 
anticipate adverse effects on the tourism industry nor costs to rental car users beyond 
those that they pay to On-Airport Operators for use of rental cars.

Off-Airport Operator privilege fees will help support maintenance of improvements to 
Airport facilities used by visitors and Alaska residents alike.

Other Ground Transportation
ANC and FAI considered whether other ground transportation modes provide the same 
service as rental cars and concluded that rental car businesses, whether on or off the 
Airport, are significantly different from other types of ground transportation. Each 
ground transportation category constitutes a different class of use. This finding is 
consistent with existing case law. (Alarr.o Rent-A-Car. Inc. v. Sarasota Manatee Airport 
Authority. 825 P.2d 367 (11th Cir. 1987), cert. den. 484 U.S. 1003 (1988).

ANC and FAI contracted with KPMG Peat Marwick to conduct a ground transportation 
inventory in 1990. Among other recommendations, the inventory report suggasted ANC 
and FAI consider ground transportation fees separately by class of services provided in 
relation to the business benefits each class of service derives from the Airports. KPMG 
Peat Marwick recommended ANC and FAI consider percentage of gross sales privilege 
fees for Off-Airport Operators.

Ongoing user fee analysis at the Airports will include a review of the various classes of 
ground transportation use. The Airports are addressing Off-Airport Operator fees first 
because of the impact such fees might have on the upcoming On-Airport Operator bids 
at ANC and FAI.

Fee Options Considered
The Airports considered several different fee arrangements for Off-Airport Operators: 

Per-Trio Fee
This fee is charged to Off-Airport Operators each time one of their shuttle vehicles 
enters the Airport for pick up or drop off of passengers. Such fees vary considerably 
among airports in the United States and are typically based upon each airport’s 
specific roadway configuration, presence or absence of an automated vehicle 
identification (AVI) system, or the cost of the roadways.

Airports outside of Alaska that charge a per-trip fee usually have an AVI system to 
provide trip information for use in billing operators. Some airports, however, depend 
on activity reports filed by operators and the airports periodically audit the operator. 
Some airports charge Off-Airport Operators a per-trip fee in addition to a percentage 
privilege fee.
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Neither ANC or FAi currently has an AVI system. Auditing the number of trips to 
verify accuracy of payments would require round-the-clock, in-person monitoring.
The Airports conclude that a per-trip fee is not practical and do not recommend such 
a fee at this time. It is possible either Airport may install an AVI system in the future 
and will reevaluate use of per-trip fees at that time.

Per-Contract Fee
A per-contract fee consists of a set charge for each rental-car contract resulting from 
an Airport passenger pick up.

Although some lower 48 airports use a per-contract fee, the national trend is toward a 
percentage of gross sales fee consistent with the type of fee typically charged On- 
Airport Operators. This information was obtained from a variety of sources including 
the American Association of Airport Executives, the consulting firm of KPMG Peat 
Marwick, individual discussions with airport executives, and the April 1992 Parking 
Professional. Appendices 2 and 3 summarize some of this information.

A per- contract fee does not take into account the Variation in gross sales between 
short and long term rental car contracts. ANC and FAI believe a per-contract fee is 
inconsistent with the Aiiport’s goal of raising revenue and does not reflect the 

• business benefits Off-Airport Operators denve from Airport use. In addition, a per- 
contract fee differs significantly from the type of fee paid by On-Airport Operators who 
provide rental car services to essentially the same passenger market.

Flat Fee
This is a set monthly or annual fee charged to Off-Airport Operators for use of the 
Airport.

ANC and FAI concluded it is not practical to establish a flat fee that adequately 
represents the business benefits Off-Airport Operators derive from the Airports since 
various Off-Airport Operators will have differing levels of Airport use. Further, a flat 
fee does not take into account that On- and Grf-Airport Operators serve essentially 
the same Airport passenger market.

Percentage Privilege Fees
Charging Off- Airport Operators a percentage of gross sales is widely accepted 
throughout the United States airport industry as a fair indication of the business 
benefits rental car firms derive from airports. Percentage of gross sales fees for both 
On- and Off-Airport Operators reflect the fact that car rental business is a distinct 
class of use. On-Airport Operators pay percentage fees; Off-Airport Operators 
should have the same type of tea structure because they are the same class of use.



OTHER AIRPORTS IN THE UNITED STATES

Airports in the United States began charging privilege fees for off-airport rental car 
operations during the 1980s, with many airports implementing these fees between 1988 
and 1993. According to the American Association of Airport Executives, well over 70 
airports in the United States now charge off-airport rental car fees. See Appendices 2 
and 3 for a partial list.

Appendix 2 illustrates the diversity of fee structures in eAistence for on- and off-airport 
rental car agencies at airports throughout the country. The fee structures are not easy 
to compare because each airport varies in ground transportation equipment, ramp and 
roadway configuration, amount of terminal space available for rental car operations, 
passenger profile, and size. The information is presented only to illustrate the airport 
inaustry practice of charging fees for airport use by off-airport rental car firms.

Although there are a variety of available fee structure options, percentage of gross sales 
privilege fees are now common at many airports in the United States. Appendix 3 
shows current off-airport rental car percentage fees at several small, medium, and large 
hub airports.

The primary reasons for implementing off-airport rental car fees at most airports have 
been one or more of the following reasons:

1. To preserve existing revenue generated from on-airport rental car firms and to 
prevent giving an incentive to such firms to move off the airport.

2. To increase overall airport revenue.

3. To ensure a consistent contractual arrangement with all car rental firms doing 
business on the airport.

Some rental car companies have attempted to prevent airports from imposing off-airport 
rental car fees through legal and political channels. In a number of lawsuits challenging 
off-airport fees on statutory and constitutional grounds, state and federal courts have 
consistently upheld an airport operator’s right to impose off-airport privilege fees. A 
partial list of relevant cases is shown in Appendix 4.



RECOMMENDATION

The Airports believe the off-airport privilege fee should reflect airport industry practice, 
be consistent with the type of fee paid by On-Airport Operators, and relate to the 
business benefits Off-Airport Operators derive from the Airports.

The Airports therefore recommend implementing a percentage of gross sales privilege 
fee for Off-Airport Operators who use the Airports from which to derive business.

The Airports recommend requiring Off-Airport Operators to enter into a written 
agreement with the Airports before conducting rental car business at ANC or FAI. The 
Airports’ tentative schedule is to issue Off-Airport Operator agreements on December 1 , 
1993 with an effective date of Januarv 1,1994.

The Airports recommend that the agreement contain at least the following provisions:

A privilege fee based on 8% of gross sales from Airport-related business.

Eight percent is in line with industry praci. It is lower than the 10% maximum fee 
currently charged On-Airport Operators and reflects the fact that On-Airport 
Operators have a presence in the terminal and therefore more direct exposure to 
passengers without prior reservations.

A requirement for the Qff-Airport Operator to demonstrate evidence of insura nce 
coverage. See Appendix 5 .

A requirement to submit audited annual statements of gross sales. 
See Appendix 6 *

A requirement to submit to the Airports monthly payments and certified activity 
reports stating gross sales derived from business generated through customers 
picked up at the Airport?

A requirement allowing the Airport to conduct audits to verify the accuracy of 
payments made to the State. See Appendix 6 '.

A contractual definition of gross sales as similar as possible to that used for On- 
Airport Operators. See Appendix 7*

*  Tho language In these appendices Is contained In current On-Alrport Operator 
agreements, which may be modified during preparation of the future agreements. The 
requirements for Off-Alrport Operators will be similar to then-current On-Alrport 
Operator requirements, where reasonable and appropriate.
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Appendix 2

Appendix 3

Appendix 4

Appendix 5

Appendix 6

Appendix 7

LIST OF APPENDICES

Comparison of revenues received from On- and Off-Airport Operators 
at the Anchorage and Fairbanks International Airports for fiscal years 
1990, 1991, and 1992.

Fee structures currently in place at some United States airports.

Percentage privilege fees in place at some United States airports of 
varying sizes.

Partial list of court decisions related to off-airport rental car fees.

Insurance requirements contained in current ANC and FAI On-Airport 
Operator agreements.

Audit and annual gross sales report language contained in current ANC 
and FAI On-Airport Operator agreements.

Gross sales definition contained in current ANC and FAI On-Airport 
Operator agreements.
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APPENDIX 1

CAR RENTAL REVENUE 
ANCHORAGE AND FAIRBANKS INTERNATIONAL AIRPORTS 

ON AND OFF AIRPORT COMPARISON

I
ANCHORAGE INTERNATIONAL FY 1990

On Airport 
Off Airport

$ 1,551,599 
$ 75

FY 1991

$ 1,449,373 
$ 125

FY 1992

$ 1,648,600 
$ 175

I FAIRBANKS INTERNATIONAL

I
1

I

On Airport 
Off Airport

TOTAL (Both Airports)

On Airport 
Off Airport

$ 247,871
$ 0

$ 1,799,470 
$ 75

$ 274,429
$ 0

$ 1,723,802 
$ 125

$$ 321,905
0

$ 1,970,505 
$ 175

• * . - V  ,



AIRPORT On-A/P 
Rental Car

Off-A/P 
Rental Car r

! AIRPORT On-A/P 
Rental Car

Off-A/P 
Rental Car

A..jhorage
International
Airport

G R O S S  S A LE S : 
< $ 5 0 ,0 0 0  -  8 %  
$ 5 0 ,0 0 0  to  
$ 1 0 0 ,0 0 0  = 9 %  
> $ 1 0 0 ,0 0 0  =  10%  OR 
M inim um  
g ua ran tee  +
$ 6 0  parking  
fe e  per space  
in g a ra g e  or 
$ 3 0  p e r space  
outside g arag e

1 Dade County 
1 Aviation 
1 Department

L e a s e  agreem ents  
vary with 
com pany

$ 5 0 0  annual 
fe e  + 2 .5 0 / 
trip for 
seating  
capacity 
< =  15 

OR 
+ $ 3  per 
trip for 
capacity

Baltimore/
Washington
International
Airport

no charge rj Daytona Beach 
1 Regional Airport

1 0 %  of gross 
OR

M inim um  contract 
guaran tee

N/A

Broward County
Aviation
Department

1 0 %  of gross $ 3 .1 0  per
contract «;

I d f w
1 International 
1 Airport

1 0 %  of gross 8 %  of gross

Charlotte/
Douglas
International
Airport

10%  of gross 
OR 

M inim um  
guaran tee  
+  ready car 
sp ace rental

IN  P R O C E S S  O F  
R E V IS IN G  F E E S

j General Mitchell 
1 International 
1 Airport

M inim um  guaran tee  
OR

<$1 million =  8 %  
< $ 2  million =  9 %  
> $ 2  million =  10%
+  $ 7 0  per stall 
+  $ 3 2  sq/ft 
counter fee  per 
year; +  $ 3 2  sq/ft 
serv ice area  fee  
per y e a r (land); 
and  +  $ 6  sq/ft 
service area  fee  
per ye a r  
(building)

$ 5 0 0  annual 
perm it per 
courtesy 
vehicle

Chicago O’Hare
International
Airport

1 0 %  of gross 
+  counter space  
rental +  on 
property rent

IN P R O C E S S  O F  
R E V IS IN G  F E E S  i

j Greater Orlando 
1 Aviation 
1 Authority

1 0 %  of gross 8 %  of gross

INFORMATION YSKIFTC ERBATIM FROM THE PARKING PROFESSIONAL A PRIL1992 EDITION

APPENDIX 2
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AIRPORT On-A/P 
Rental Car

Off-A/P I 
Rental Car

| AIRPORT On-A/P 
Rental Car

Off-A/P 
Rental CarCincinnati 4 .5 0 %  first 

year
4 .7 5 %  second  
year
caps a t 5%

Harrisburg
International
Airport

1 0 %  of gross 
+ $ 2 4  sq/ft 
counter sp ace  fee  
+ $ 1 0  p er ready  
return fee /m onth

10%  of gross

Clark County 
Dept. - - 
McCarren 
International 
Airport

9%  of gross 
OR 

Minim um  
guarantee  
$ 5 7 ,5 8 3  +
$ 2 0  Sq/ft 
counter space  
rental

$ 3  per contract 
for people
picked up by ' 
courtesy vans f

Hartsfleld
International
Airport

10%  of gross 8 %  of gross

Cleveland
Hopkins
International
Alrpjrt

$ 2 5 0  p er [ 
vehicle every 
6  m onths

Hillsboro County 
Aviation

1 0 %  of gross $ 2 ,6 0 0  per 
vehicle 
+ 8 %  of 
gross with 
$ 5 0 0 ,0 0 0  
exem ption

Pert of 
Columbus 
International 
Airport

9 %  of gross $ 1.0 0  per
trip 1
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AIRPORT On-A/P 
Rental Car

Off-A/P f 
Rental Car \

J  AIRPORT On-A/P 
Rental Car Off-A/P 

Rental Car
Houston 
International 
Airport & 
Hobby Airport

8 -1 0 %  of gross 
based on 
passenger 
traffic with 
$ 1 8 0 ,0 0 0  
exem pt

G reate r of 4 %  
of gross based  
on passenger [ 
traffic i 

OR ' 
aggregate trip j 
fee  based on !• 
seating ' 
capacity:
1-11 = $ 0 .5 0  

1 2 -2 4  =  $ 0 .7 5  
> 2 5  = $ 1 .0 0

1 Kansas City 
1 International 
I Airport

9 %  of gross 
revenues monthly

7 %  of gross
revenues
monthly

Indianapolis
Airport
Authority

10%  of gross 7 %  of gross | 1 Los Anaele3 
I International 

Airport (LAX)
10%  of gross 7 %  of gross 

+ circuit 
fee: $ 0 .3 2  
for vehicles 
< 2 5
passengers; 
$0 .4 8  for 
vehicles 
> = 25  
passengers

John Wayne 
Airport

G reater of 10%  
of gross O R  
$ 5 7 2 4  per 
month

9 %  of gross j.1 Lee County Port 
I Authority - - 
1 Southwest 
I Regional 
j Alrport/Fort 
j Myers

10%  of gross 4 %  of gross 
for small 
firms. 8%  
of gross 
for large  
firms +  $1 
trip fee  +  
vehicle

Kalamazoo
County
Airport

9 .2 %  of gross 
+ $ 13 .83  per 
sq/ft of
counter space  

♦

9 %  of gross - permit fee  
based on 
seating 
capacity:
<  5  passen­
gers $1 5  per 
month
6 -1 2  passen­
gers $3 5  per 
month. 13 -17  
passengers 
$5 0  per 
month
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