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e d u c a t io n  a n d  r e la t e d  s e r v ic e s .

*  S e c .  3 .  A S  1 4 . 3 0 . 1 9 1 ( c )  is  a m e n d e d  to  r e a d :

( c )  B e f o r e  a  s c h o o l  d i s t r i c t  i n i t i a t e s  o r  r e fu s e s  a  c h a n g e  i n  a  c h i l d ’ s  p la c e m e n t  

o r  p r o g r a m ,  th e  d i s t r i c t  s h a l l  n o t i f y  th e  c h i l d ’ s p a r e n t  [ O R  G U A R D I A N ] .

. *  S e c .  4 .  A S  1 4 . 3 0 . 1 9 1 ( d )  is  a m e n d e d  t o  r e a d :

( d )  U p o n  c o m p le t i o n  o f  th e  e v a lu a t i o n  a n d  b e f o r e  p la c e m e n t ,  th e  s c h o o l  

d i s t r i c t  s h a l l  p r o v id e  t o  th e  p a r e n t  [ O R  G U A R D I A N ]  o f  e a c h  e x c e p t i o n a l  c h i l d  a n  

o p p o r t u n i t y  f o r  c o n s u l t a t i o n  a b o u t  th e  e v a lu a t i o n .  A  c o n s u l t a t i o n  m u s t  b e  a v a i l a b le  

a f t e r  e a c h  r e e v a lu a t io n  o f  th e  c o n d i t i o n  a n d  p la c e m e n t  o f  t h e  e x c e p t i o n a l  c h i l d .

*  S e c .  5 .  A S  1 4 . 3 0 . 1 9 1 ( f )  is  a m e n d e d  t o  r e a d :

( f )  I f  t h e  p a r e n t  [ O R  G U A R D I A N ]  o b t a in s  a n  in d e p e n d e n t  e d u c a t io n a l  

e v a lu a t i o n  a t  p r i v a t e  e x p e n s e ,  th e  r e s u l t s  o f  th e  e v a lu a t i o n

( 1 )  m u s t  b e  c o n s id e r e d  b y  th e  s c h o o l  d i s t r i c t  in  a  d e c is io n  m a d e  w i t h

r e s p e c t  t o  th e  p r o v i s i o n  o f  a n  a p p r o p r ia t e  p u b l i c  e d u c a t io n  t o  t h e  c h i l d ;

( 2 )  m a y  b e  p r e s e n te d  a s  e v id e n c e  a t  a  h e a r in g  r e g a r d in g  t h e  c h i l d .

*  S e e .  6 .  A S  1 4 .3 0  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  t o  r e a d :

S e c .  1 4 .3 0 .1 9 3 .  S C H O O L  D I S T R I C T  H E / *  R I N G S ,  ( a )  I f  a  p a r e n t  r e fu s e s  t o  

c o n s e n t ,  o r  d o e s  n o t  r e s p o n d  w i t h i n  3 0  d a y s  t o  t h e  s c h o o l  d i s t r i c t ’ s  r e q u e s t  f o r  c o n s e n t ,  

u n d e r  A S  1 4 . 3 0 . 1 9 1 ( a )  o r  1 4 . 3 0 . 2 8 5 ( f ) ,  t h e  s c h o o l  d i s t r i c t  m a y  a p p o i n t  a n  i m p a r t i a l  

h e a r in g  o f f i c e r  t o  c o n d u c t  a  h e a r in g  t o  d e t e r m in e  w h e t h e r  th e  s c h o o l  d i s t r i c t  m a y  

i n i t i a t e  th e  e v a lu a t i o n  o r  p la c e m e n t  o f  t h e  c h i l d ,  o r  t r a n s f e r  th e  c h i l d .

( b )  I f  a  p a r e n t  d is a g r e e s  w i t h  d ie  s c h o o l  d i s t r i c t ’ s in t e n d e d  p la c e m e n t  o f  a  

c h i l d  o r  p r o g r a m  f o r  a  c h i l d ,  t h e  p a r e n t  m a y  r e q u e s t  a  h e a r in g .  I f  a  h e a r in g  is  

r e q u e s t e d  u n d e r  t h is  s u b s e c t io n ,  th e  s c h o o l  d i s t r i c t  s h a l l  a p p o i n t  a n  i m p a r t i a l  h e a r in g  

o f f i c e r  t o  c o n d u c t  th e  h e a r in g .

( c )  A f t e r  a  h e a r in g  o f f i c e r  is  a p p o in t e d  u n d e r  ( a )  o r  ( b )  o f  t h is  s e c t io n ,  t h e

h e a r in g  o f f i c e r  s h a l l  c o n d u c t  a n  i n f o r m a l  p r e h e a r in g  s e t t le m e n t  c o n f e r e n c e  a n d  a t t e m p t

t o  r e s o lv e  th e  d i s a g r e e m e n t  b e tw e e n  th e  p a r e n t  a n d  th e  s c h o o l  d i s t r i c t .  I f ,  a f t e r  a

h e a r in g  u n d e r  ( a )  o r  ( b )  o f  t h is  s e c t io n ,  th e  h e a r in g  o f f i c e r  d e t e r m in e s  t h a t  th e  s c h o o l» % •
d i s t r i c t ' s  i n t e n d e d  a c t io n  is  in  a c c o r d a n c e  w i t h  l a w  a n d  is  in  th e  c h i l d ’ s  b e s t  i n t e r e s t ,  

t h e  h e a r in g  o f f i c e r  s h a l l  a p p r o v e  t h a t  a c t io n .

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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( d )  I f  a  p a r e n t  p a r t i c ip a t e s  in  th e  h e a r in g  b u t  r e fu s e s  t o  c o m p l y  w i t h  th e  

d e c is io n  o f  th e  h e a r in g  o f f i c e r ,  th e  d i s t r i c t  s h a l l  d o c u m e n t  in  th e  h e a r in g  r e c o r d  th e  

d i s t r i c t ’ s  a t t e m p t  t o  e v a lu a te ,  p la c e ,  o r  t r a n s f e r  th e  c h i l d .

( e )  I f  a  p a r e n t  d o e s  n o t  p a r t i c ip a t e  in  th e  h e a r in g ,  th e  d i s t r i c t  s h a l l  d o c u m e n t  

i n  th e  h e a r in g  r e c o r d  th e  d i s t r i c t ’ s a t t e m p t  to  e v a lu a te ,  p la c e ,  o r  t r a n s f e r  th e  c h i l d  a n d  

t h e  p a r e n t ’ s la c k  o f  c o n s e n t  t o  e v a lu a t i o n ,  p la c e m e n t ,  o r  t r a n s fe r .

( f )  A  h e a r in g  o f f i c e r ’ s d e c is io n  u n d e r  t h is  s e c t io n  is  f i n a l  a n d  b in d in g  o n  th e  

s c h o o l  d i s t r i c t  a n d  p a r e n t ,  u n le s s  a p p e a le d  u n d e r  ( g )  o f  t h i s  s e c t io n .  N o t w i t h s t a n d i n g  

a  d e c i s i o n  b y  th e  h e a r in g  o f f i c e r ,  a  c h i l d  m a y  n o t  b e  e v a lu a te d ,  p la c e d ,  t r a n s f e r r e d ,  o r  

c o m p e l l e d  to  r e c e iv e  s p e c ia l  e d u c a t io n  o r  r e la te d  s e r v ic e s  f r o m  th e  s c h o o l  d i s t r i c t  u n t i l  

t h e  p e r i o d  f o r  f i l i n g  a n  a p p e a l  u n d e r  ( g )  o f  t h is  s e c t io n  h a s  e x p i r e d  o r ,  i f  a n  a p p e a l  is  

f i l e d ,  u n t i l  th e  d e p a r t m e n t  a n d  c o u r t  a p p e l la te  r e v i e w  p r o c e s s  h a s  b e e n  c o m p le t e d .

( g )  A  p a r e n t  o r  a  s c h o o l  d i s t r i c t  m a y  a p p e a l  a  h e a r in g  o f f i c e r ’ s  d e c is io n  u n d e r  

t h is  s e c r io n  t o  th e  d e p a r t m e n t  b y  r e q u e s t in g  a n  a p p e a l h e a r in g  u n d e r  A S  1 4 .3 0 .1 9 5 .  

T h e  a p p e a l  h e a r in g  r e q u e s t  m u s t  b e  in  w r i t i n g  a n d  m u s t  b e  r e c e iv e d  b y  th e  d e p a r t m e n t

h in  3 0  d a y s  a f t e r  r e c e ip t  o f  th e  h e a r in g  o f f i c e r ’ s d e c is io n .

*  S e c .  7 .  A S  1 4 . 3 0 . 1 9 5 ( a )  is  a m e n d e d  t o  r e a d :

(a) T h e  d e p a r t m e n t  s h a l l ,  b y  r e g u la t i o n ,  p r o v id e  f o r  a d m in i s t r a t i v e  appeal 
h e a r in g s , based on the record, of impartial hearing officers’ decisions under 
AS 14.30.193. An administrative appeal hearing shall comply with all 
requirements necessary f o r  participation in federal grant-in-aid programs, 
including 20 U.S.C. 1400 - 1485 (Individuals with Disabilities Education Act) [TO 
BE CONDUCTED UNDER AS 1 4 . 3 0 . 1 8 0  -  1 4 .3 0 .3 5 0 ) .

*  S e c .  8 .  A S  1 4 . 3 0 . 1 9 5  is  a m e n d e d  b y  a d d in g  n e w  s u b s e c t io n s  to  r e a d :

( c )  A f t e r  a n  a p p e a l  h e a r in g  u n d e r  t h is  s e c t io n ,  th e  d e p a r t m e n t  s h a l l  r e n d e r  i t s  

d e c is io n  a f f i r m i n g ,  r e v e r s in g ,  m o d i f y i n g ,  o r  T e m a n d in g  th e  h e a r in g  o f f i c e r ’ s  d e c is io n  

u n d e r  A S  1 4 .3 0 .1 9 3 .

( d )  A  p a r e n t  o r  th e  s c h o o l  d i s t r i c t  m a y  a p p e a l t o  th e  a p p r o p r ia t e  c o u r t  f o r  

r e v i e w  o f  th e  d e p a r t m e n t ’ s  d e c is io n  o n  a p p e a l  u n d e r  ( c )  o f  t h is  s e c t io n .

*  S e c .  9. A S  1 4 .3 0  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  to  r e a d :

S e c .  1 4 .3 0 .2 3 5 .  W I T H D R A W A L  O F  C O N S E N T .  I f  u n d e r  a  p r o v i s i o n  o f  t h i s

- 3 -  S C S  C S H U  2 3 5 ( S T A )
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c h a p t e r  t h e  c o n s e n t  o f  th e  p a r e n t  is  r e q u i r e d ,  th e  p a r e n t  m a y  w i t h d r a w  th e  p a r e n t ’ s 

c o n s e n t .

*  S e c .  1 0 .  A S  1 4 . 3 0 . 2 7 2  is  a m e n d e d  t o  r e a d :

S e c .  1 4 .3 0 .2 7 2 .  P R O C E D U R A L  S A F E G U A R D S .  A  s c h o o l  d i s t r i c t  s h a l l  

i n f o r m  th e  p a r e n t  [ O R  G U A R D I A N ]  o f  a n  e x c e p t i o n a l  c h i l d  o f  t h e  r i g h t  t o  r e v i e w  th e  

c h i l d ’ s e d u c a t io n a l  r e c o r d ,  t o  r e v i e w  e v a lu a t i o n  te s ts  a n d  p r o c e d u r e s ,  t o  r e f u s e  t o  

p e r m i t  e v a lu a t i o n  o r  a  c h a n g e  in  th e  c h i l d ’ s e d u c a t io n a l  p la c e m e n t ,  t o  b e  i n f o r m e d  o f  

th e  r e s u l t s  o f  e v a lu a t i o n ,  to  o b t a in  a n  in d e p e n d e n t  e v a lu a t i o n ,  t o  r e q u e s t  a n  i m p a r t i a l  

h e a r in g ,  to appeal a hearing officer’s decision, a n d  t o  g i v e  c o n s e n t  o r  d e n y  a c c e s s  

t o  o t h e r s  t o  th e  c h i l d ’ s e d u c a t io n a l  r e c o r d .

*  S e c .  1 1 .  A S  1 4 . 3 0 . 2 7 2  is  a m e n d e d  b y  a d d in g  a  n e w  s u b s e c t io n  t o  r e a d :

( b )  T h e  d e p a r t m e n t  s h a l l  e s t a b l is h ,  b y  r e g u la t i o n ,  i m p a r t i a l  p r o c e d u r e s  f o r  a  

s c h o o l  d i s t r i c t  t o  f o l l o w  f o r  h e a r in g s  u n d e r  A S  1 4 .3 0 .1 9 3  t o  c o m p l y  w i t h  r e q u i r e m e n t s  

n e c e s s a r y  t o  p a r t i c ip a t e  in  f e d e r a l  g r a n t - i n - a id  p r o g r a m s ,  i n c l u d i n g  2 0  U . S . C .  1 4 0 0  -  

1 4 8 5  ( I n d i v i d u a l s  w i t h  D i s a b i l i t i e s  E d u c a t io n  A c t ) .

*  S e c .  1 2 .  A S  1 4 . 3 0 . 2 7 8 ( b )  is  a m e n d e d  t o  r e a d ;

( b )  E a c h  m e e t in g  c o n c e r n in g  a n  e x c e p t i o n a l  c h i l d  m u s t  i n c lu d e

( 1 )  a  r e p r e s e n ta t iv e  o f  th e  s c h o o l  d i s t r i c t ,  o t h e r  th a n  th e  c h i l d ’ s t e a c h e r ,  

w h o  is  q u a l i f i e d  t o  p r o v id e  o r  s u p e r v is e  th e  p r o v is i o n  o f  s p e c ia l  e d u c a t io n ;

( 2 )  t h e  c h i l d ’ s te a c h e r ;

( 3 )  a t  le a s t  o n e  o f  t h e  c h i l d ’ s p a r e n ts  [ O R  G U A R D I A N S ] ;

( 4 )  th e  c h i l d ,  w h e n  a p p r o p r ia te ;

( 5 )  o t h e r  i n d i v i d u a l s  s e le c te d  b y  t h e  p a r e n t  [ ,  G U A R D I A N , ]  o r  s c h o o l

d i s t r i c t .

j*  S e c .  1 3 .  A S  1 4 . 3 0 . 2 7 8  is  a m e n d e d  b y  a d d in g  a  n e w  s u b s e c t io n  t o  r e a d :
I

( c )  E a c h  s c h o o l  d i s t r i c t  s h a l l  d e v e lo p  a n  i n d i v i d u a l i z e d  e d u c a t io n  p r o g r a m  f o r  

e v e r y  e x c e p t i o n a l  c h i l d  w h o  r e c e iv e s  s e r v i c e : A in d e r  A S  1 4 . 3 0 . 1 8 0  -  1 4 . 3 0 . 3 5 0 .

♦ S e c .  1 4 .  A S  1 4 . 3 0 . 2 8 5 ( 0  is  a m e n d e d  t o  r e a d : V t,V f - "

( f )  A  school district shall obtain the consent of the child’s parent before 
a  c h i l d  m a y  [ N O T ]  b e  t r a n s f e r r e d  t o  a  s c h o o l  o u t s id e  th e  d i s t r i c t  in  w h i c h  th e  c h i l d  

r e s id e s  [ W I T H O U T  T H E  C O N S E N T  O F  T H E  P A R E N T  O R  G U A R D I A N ] .

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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*  S e c .  1 5 .  A S  1 4 . 3 0 . 2 8 5 ( g )  is  a m e n d e d  t o  r e a d :

( g )  T h e  w i t h h o l d i n g  o f  c o n s e n t  b y  a  p a r e n t  [ O R  G U A R D I A N ]  o r  d e p a n m e n t a l  

a p p r o v a l  f o r  t h e  t r a n s f e r  o f  a n  e x c e p t i o n a l  c h i l d  u n d e r  t h is  s e c t io n  d o e s  n o t  r e l i e v e  a  

s c h o o l  d i s t r i c t  o f  d ie  o b l i g a t i o n  to  p r o v id e  s p e c ia l  e d u c a t io n  a n d  r e la t e d  s e r v ic e s  t o  a n  

e x c e p t i o n a l  c h i l d  u n d e r  A S  1 4 .3 0 .1 8 6 .

*  S e c .  1 6 .  A S  1 4 . 3 0 . 3 4 0  is  r e p e a le d  a n d  r e e n a c te d  t o  r e a d :

S e c .  1 4 . 3 0 . 3 4 0 .  P R O V I S I O N  O F  S P E C I A L  E D U C A T I O N  I N  A  P R I V A T E

S C H O O L ,  H O M E ,  O R  H O S P I T A L  S E T T I N G ,  ( a )  I f  a  p a r e n t  o f  a n  e x c e p t i o n a l  c h i l d

e n r o l l s  th e  c h i d  i n  a  p r i v a t e  s c h o o l  a t  t h e  p a r e n t ’ s e x p e n s e  o r  te a c h e s  th e  c h i l d  a t

h o m e ,  th e  s c h o o l  d i s t r i c t  i n  w h i c h  th e  c h i l d  is  lo c a t e d  s h a l l  m a k e  s p e c ia l  e d u c a t io n  a n d

r e la t e d  s e r v ic e s  a v a i l a b le  in  c o n f o r m a n c e  w i t h  a n  i n d i v i d u a l i z e d  e d u c a t io n  p r o g r a m

u n d e r  A S  1 4 . 3 0 . 2 7 8 .

( b )  I f  a  p h y s ic ia n  c e r t i f i e s  i n  w r i t i n g ,  a n d  i f  t h e  c h i l d ’ s i n d i v i d u a l i z e d

e d u c a t io n  p r o g r a m  te a m  th e n  d e t e r m in e s  t h a t  a  c h i l d ’ s b o d i l y ,  m e n t a l ,  o r  e m o t io n a l

c o n d i t i o n  d o e s  n o t  p e r m i t  a t te n d a n c e  a t  a  s c h o o l  a n d  th e  c h i l d ’ s  p a r e n t s  d o  n o t  e le c t
OlOCie,}

t o  te a c h  t h e  c h i l d  a t  h o m e ^ t h e  s c h o o l  d i s t r i c t  i n  w h ic h  th e  c h i l d  is  lo c a t e d  s h a l l  e n r o l l  

t h e  c h i l d  in  p u b l i c  s c h o o l  a n d  p r o v id e  th e  c h i l d  w i t h  s p e c ia l  e d u c a t io n  a n d  r e la t e d  

s e r v i c e s  in  c o n f o r m a n c e  w i t h  a n  i n d i v i d u a l i z e d  e d u c a t io n  p r o g r a m  u n d e r  A S  1 4 .3 0 .2 7 8  

a t  t h e  c h i l d ’ s h o m e  o r  a t  a  m e d ic a l  t r e a t m e n t  f a c i l i t y .

*  S e c .  17. A S  1 4 . 3 0 . 3 4 7  is  a m e n d e d  to  r e a d :

S e c .  1 4 . 3 0 . 3 4 7 .  T R A N S P O R T A T I O N  0 F  E X C E P T I O N A L  C H I L D R E N .  

W h e n  t r a n s p o r t a t i o n  is  r e q u i r e d  to  b e  p r o v id e d  as r e la t e d  s e r v i c e s ,  e x c e p t i o n a l  c h i l d r e n  

s h a l l  b e  c a r r ie d  w i t h  o t h e r  c h i l d r e n ,  e x c e p t  w h e n  th e  n a t u r e  o f  t h e i r  p h y s ic a l  o r  m e n t a l  

d i s a b i l i t i e s  [ H A N D I C A P S ]  is  s u c h  t h a t  i t  is  in  th e  b e s t  i n t e r e s t  o f  t h e  e x c e p t i o n a l  

c h i l d r e n ,  a s  d e t e r m in e d  b y  th e  s c h o o l  d i s t r i c t ,  t h a t  t h e y  b e  t r a n s p o r t e d  s e p a r a t e ly .  S ta te  

r e im b u r s e m e n t  f o r  t r a n s p o r t a t io n  o f  e x c e p t i o n a l  c h i l d r e n  s h a l l  b e  a s  p r o v id e d  f o r  

t r a n s p o r t a t i o n  o f  a l l  o t h e r  p u p i l s  e x c e p t  t h a t  e l i g i b i l i t y  f o r  r e i m b u r s e m e n t  is  n o t  s u b je c t  

t o  r e s t r i c t i o n  b a s e d  o n  t h e  m i n i m u m  d is t a n c e  b e tw e e n  th e  s c h o o l  a n d  th e  r e s id e n c e  o f  

t h e  e x c e p t i o n a l  c h i l d .

*  S e e .  18. A S  1 4 . 3 0 . 3 5 0 ( 2 )  is  a m e n d e d  to  r e a d :

ffl)  " c o n s e n t "  m e a n s  [ I S  O N L Y  O B T A I N E D  I F ]  th e  p a r e n t  [ O R
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G U A R D I A N ]  h a s  b e e n  f u l l y  i n f o r m e d  o f  a l l  i n t i m a t i o n  r e l e v a n t  t o  th e  activity or the 
release of records for which [ O B J E C T  O F  T H E ]  c o n s e n t  is sought and the parent 
understands and voluntarily agrees to the activity or release of records:

*  S e c .  1 9 .  A S  1 4 . 3 0 . 3 5 0 ( 3 )  is  r e p e a le d  a n d  r e e n a c te d  t o  r e a d :

( 3 )  " e x c e p t io n a l  c h i l d r e n "  m e a n s  c h i l d r e n  w i t h  d i s a b i l i t i e s , ,  a n d  g i f t e d  

c h i l d r e n ,  w h o  d i f f e r  m a r k e d l y  f r o m  t h e i r  p e e r s  m  th e  d e g r e e  t h a t  s p e c ia l  f a c i l i t i e s ,  

e q u ip m e n t ,  o r  m e t h o d s  a r e  r e q u i r e d  t o  m a k e  U e u  e d u c a t io n a l  p r o g r a m  e f f e c t i v e ;

*  S e c .  2 0 .  A S  1 4 . 3 0 . 3 5 0 ( 4 )  is  a m e n d e d  t o  r e a d :

( 4 )  " r e la t e d  s e r v i c e s "  m e a n s  t r a n s p o r t a t io n  a n d  d e v e lo p m e n t a l ,  

c o r r e c t i v e ,  a n d  o t h e r  s u p p o r t i v e  s e r v ic e s  r e q u i r e d  to  a s s is t  children with disabilities 
[ A  H A N D I C A P P E D ]  o r  g i f t e d  children [ C H I L D ]  to  b e n e f i t  f r o m  s p e c ia l  e d u c a t io n  

a n d  in c lu d e s  b u t  is  n o t  l i m i t e d  t o  s p e e c h  p a t h o lo g y  a n d  a u d io lo g y ,  p s y c h o lo g i c a l  

s e r v ic e s ,  p h y s ic a l  a n d  o c c u p a t io n a l  t h e r a p y ,  r e c r e a t io n ,  c o u n s e l in g  s e r v i c e s  including 
rehabilitation counseling, a n d  m e d ic a l  s e r v i c e s  f o r  d ia g n o s t ic  o r  e v a lu a t i o n  p u r p o s e s ;  

t h e  t e r m  a ls o  in c lu d e s  s c h o o l  h e a l t h  s e r v ic e s ,  s c h o o l  s o c ia l  w o r k  s e r v i c e s ,  a n d  p a r e n t  

c o u n s e l i n g  a n d  t r a i n i n g ;

*  S e c .  2 1 .  A S  1 4 . 3 0 . 3 5 0 ( 5 )  is  a m e n d e d  t o  r e a d :

( 5 )  " s p e c ia l  e d u c a t io n "  m e a n s  s i l l y  d e s ig n e d  in s t r u c t i o n ,  a t  n o  c o s t  

t o  th e  p a r e n t ,  t o  m e e t  th e  u n iq u e  n e e d s  o f  exceptional children [ A  H A N D I C A P P E D  

C H I L D ] ,  i n c l u d i n g  c la s s r o o m  in s t r u c t i o n ,  i n s t r u c t i o n  in  p h y s ic a l  e d u c a t io n ,  h o m e  

i n s t r u c t i o n ,  a n d  i n s t r u c t i o n  i n  h o s p i t a l s  a n d  in s t i t u t i o n s ;  th e  t e r m  in c lu d e s  s p e e c h  

p a t h o lo g y ,  o r  a n y  o t h e r  r e la t e d  s e r v ic e ,  i f  t h e  s e r v ic e  c o n s is t s  o f  s p e c ia l l y  d e s ig n e d  

in s t r u c t i o n ,  a t  n o  c o s t  t o  t h e  p a r e n t s ,  t o  m e e t  th e  u n iq u e  n e e d s  o f  exceptional children 
[ A  H A N D I C A P P E D  C H I L D ] ,  a n d  is  c o n s id e r e d  s p e c ia l  e d u c a t io n  r a t h e r  th a n  a  r e la t e d  

s e r v i c e  u n d e r  s ta te  s ta n d a r d s ;  th e  t e r m  a ls o  in c lu d e s  v o c a t io n a l  e d u c a t io n  i f  i t  c o n s is t s  

o f  s p e c ia l l y  d e s ig n e d  i n s t r u c t i o n ,  a t  n o  c o s t  t o  th e  p a r e n t s ,  t o  m e e t  th e  u n iq u e  n e e d s  

o f  exceptional children [ A  H A N D I C A P P E D  C H I L D ] ;  i n  t h is  p a r a g r a p h

( A )  " a t  n o  c o s t "  m e a n s  t h a t  a l l  s p e c ia l l y  d e s ig n e d  in s t r u c t i o n  is  

p r o v id e d  w i t h o u t  c h a r g e  b u t  d o e s  n o t  p r e c lu d e  in c id e n t a l  f e e s  t h a t  a r e  n o r m a l l y  

c h a r g e d  t o  nonexceptional [ N O N H A N D I C A P P E D ]  s tu d e n ts  o r  t h e i r  p a r e n t s  

a s  a  p a n  o f  th e  r e g u la r  e d u c a t io n  p r o g r a m ;
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( B )  " p h y s i c a l  e d u c a t io n "  m e a n s  th e  d e v e lo p m e n t  o f  p h y s i c a l  a n d  

m o t o r  f i t n e s s ,  f u n d a m e n t a l  m o t o r  s k i l l s  a n d  p a t t e r n s ,  s k i l l s  i n  a q u a t ic s ,  d a n c e ,  

a n d  i n d i v i d u a l  a n d  g r o u p  g a m e s ,  a n d  s p o r t s  ( i n c l u d i n g  i n t r a m u r a l  a n d  l i f e t i m e  

s p o r t s ) ;  th e  t e r m  in c lu d e s  s p e c ia l  p h y s ic a l  e d u c a t io n ,  a d a p t e d  p h y s ic a l  

e d u c a t io n ,  m o v e m e n t  e d u c a t io n ,  a n d  m o t o r  d e v e lo p m e n t ;

( C )  " v o c a t io n a l  e d u c a t io n "  m e a n s  o r g a n iz e d  e d u c a t io n a l  

p r o g r a m s  t h a t  a re  d i r e c t l y  r e la t e d  t o  t h e  p r e p a r a t i o n  o f  i n d i v i d u a l s  f o r  p a id  o r  

u n p a id  e m p lo y m e n t ,  o r  f o r  a d d i t i o n a l  p r e p a r a t i o n  f o r  a  c a r e e r  r e q u i r i n g  o t h e r  

t h a n  a  b a c c a la u r e a te  o r  a d v a n c e d  d e g r e e ;

*  S e c .  2 2 .  A S  1 4 . 3 0 . 3 5 0  is  a m e n d e d  b y  a d d in g  n e w  p a r a g r a p h s  t o  r e a d :

( 7 )  " c h i l d r e n  w i t h  d i s a b i l i t i e s "  m e a n s  c h i l d r e n  w i t h  m e n t a l  r e t a r d a t i o n ;  

h e a r in g  im p a i r m e n t s ,  i n c l u d i n g  d e a fn e s s ;  s p e e c h  o r  la n g u a g e  im p a i r m e n t s ;  v i s u a l  

im p a i r m e n t s ,  i n c l u d i n g  b l in d n e s s ;  s e r io u s  e m o t io n a l  d i s t u r b a n c e ;  o r t h o p e d ic  

im p a i r m e n t s ;  a u t i s m ;  t r a u m a t i c  b r a in  i n j u r y ;  o t h e r  h e a l t h  i m p a i r m e n t s ;  s p e c i f i c  l e a r n in g  

d i s a b i l i t i e s ;  o r  p r e s c h o o l  d e v e lo p m e n t a l  d e la y s ;

( 8 )  " e d u c a t io n a l  r e c o r d s "  m e a n s  th o s e  f i l e s ,  d o c u m e n t s ,  r e c o r d s ,  a n d  

o t h e r  m a t e r ia l  t h a t  c o n t a i n  i n f o r m a t i o n  d i r e c t l y  r e la t e d  t o  a  s t u d e n t  a n d  a re  m a in t a in e d  

b y  a  s c h o o l  d i s t r i c t  o r  a  p e r s o n  a c t in g  f o r  a  s c h o o l  d i s t r i c t ;  t h e  t e r m  " e d u c a t io n a l  

r e c o r d s "  d o e s  n o t  i n c l u d e  th e  p e r s o n n e l  r e c o r d s  o f  th e  s c h o o l  d i s t r i c t ,  m a i n t a i n e d  in  th e  

n o r m a l  c o u r s e  o f  b u s in e s s ,  th a t  r e la t e  e x c l u s i v e l y  t o  a  p e r s o n 's  c a p a c i t y  a s  a n  

e m p lo y e e ,  o r  o t h e r  r e c o r d s  a s  d e s ig n a te d  b y  th e  d e p a r t m e n t  i n  r e g u la t i o n ;

( 9 )  " g i f t e d  c h i l d r e n "  m e a n s  c !  : ld r e n  w h o  e x h i b i t  o u t s t a n d in g  i n t e l l e c t ,  

a b i l i t y ,  o r  c r e a t i v e  t a le n t  a s  d e t e r m in e d  u n d e r  r e g u la t io n s  a d o p t e d  b y  t h e  d e p a r t m e n t ;

( 1 0 )  " i n d i v i d u a l i z e d  e d u c a t io n  p r o g r a m  t e a m "  m e a n s  a  g r o u p  o f  p e o p le  

t h a t  t r a n s la t e s  c h i l d  a s s e s s m e n t  i n f o r m a t i o n  r e g a r d in g  a  c h i l d  i n t o  a  p r a c t i c a l  p la n  f o r  

s p e c ia l l v  d e s ig n e d  in s t r u c t i o n  a n d  d e l i v e r y  o f  s e r v ic e s  f o r  t h e  c h i l d ,  a n d  in c lu d e s  th e  

f o l l o w i n g :

( A )  a  r e p r e s e n ta t iv e  o f  th e  s c h o o l  d i s t r i c t ,  o t h e r  th a n  t h e  c h i l d ’ s  

te a c h e r ,  w h o  is  q u a l i f i e d  t o  p r o v id e  o r  s u p e r v is e  t h e  p r o v i s i o n  o f  s p e c ia l  

e d u c a t io n ;

( B )  th e  c h i l d ' s  t e a c h e r .
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( C )  th e  c h i l d ’ s p a r e n t ;

( D )  t h e  c h i l d ,  i f  a p p r o p r ia te ;

( E )  o t h e r  i n d i v i d u a l s ,  a t  th e  d i s c r e t io n  o f  t h e  c h i l d ’ s p a r e n t  o r  

t h e  s c h o o l  d i s t r i c t ;

( 1 1 )  " p a r e n t "  in c lu d e s  a  g u a r d ia n ,  a  p e r s o n  a c t i n g  a s  a  p a r e n t  o f  a  c h i l d ,  

a n d  a  s u r r o g a t e  p a r e n t  a p p o in t e d  u n d e r  A S  1 4 .3 0 .3 2 5 .

*  S e c .  2 3 .  T h i s  A c t  ta k e s  e f f e c t  J u n e  3 0 ,  1 9 9 3 .
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A M E N D M E N T

OFFERED IN THE SENATE 
TO:

By Senator Leman

DRAFT Senate CS For CSHB235 (STA)
(Work Draft LS0869/O by Foid, dated 4/15/93)

Page 3, iine 16:

Add new subsections to read:

(h) The department shall maintain a list ofrqualified hearing officers. 
The department shall qualify hearing officers .mmiliirnfmm, which
shall be open to all residents of the state and shall qualify hearing officers 
for a period not to exceed five years. The list shall be maintained as public 
record.

hearin
nwythaflhe parent involved in the

ins must consent in writing to the hearing officer selected. -̂ Kl ptffCd-A' 
tVA**S’P CJDASCrvt Q A C  "K/ ‘t f c c M O
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A M E N D M E N T

OFFERED IN THE SENATE By Senator Leman
TO:
DRAFT Senate CS For CSHB235 (STA)
(Work Draft LS0869/O by Ford, dated 4/15/93)

Page 4, line 8:

Following: "to obtain an independent evaluation" .
<^r^evv\«vCC

Insert: "by a person of the parent's choosing or by aqsnsoivdse »

S c K o o \  d i & W i c V / '  ^  P ® -

Page 4, line 27:

Following: "who receives services"

Insert: "or whose parent req .sts services"

Page 5, line 16:
Following: "to teach the child at home"

Insert: "in accordance with AS 14.30.010(b)"
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A M E N D M E N T

OFFERED IN THE SENATE By Senator Leman
TO: _
DRAFT Senate CS For CSHB235 (STA)
(Work Draft LSC869/0 by Ford, dated 4/15/93)

"Conceptual" amendment:

Make clear in statute that indigent parents have the right to state appointed 
counsel during the court appellate review process if the parents appeal under 
AS 14.30.193 (g)
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4/19/93

SENATE CS FOR CS FOR HOUSE BILL NO. 235(STA)
I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E I G H T E E N T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N  

B Y  T H E  SEN A TE ST A T E  A FFA IR S COM MITTEE
Offered:
Referred:
Sponsor(s): R EP R ESEN T A T IV ES BUNDE, Grussendorf

A BILL 
FOR AN ACT ENTITLED 

"An Act relating to educational programs and services for children with
disabilities and other exceptional children and to persons with a handicap; and
providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t io n  1 .  A S  1 4 . 3 0 . 1 8 0  is  a m e n d e d  t o  r e a d :

S e c .  1 4 . 3 0 . 1 8 0 .  P U R P O S E .  I t  i s  t h e  p u r p o s e  o f  A S  1 4 . 3 0 . 1 8 0  -  1 4 . 3 0 . 3 5 0  t o

( 1 )  p r o v id e  a n  a p p r o p r ia t e  p u b l i c  e d u c a t io n  f o r  e x c e p t i o n a l  

c h i l d r e n  i n  th e  s ta te  w h o  a r e  a t  le a s t  t h r e e  y e a r s  o f  a g e  b u t  le s s  t h a n  2 2  y e a r s  o f  a g e ^

(2) allow procedures and actions necessary to comply with the 
reouirements of federal law, including 20 U.S.C. 1400 - 1485 (Individuals with 
Disabilities Education Act).

*  S e e .  2 .  A S  1 4 . 3 0 . 1 8 6  is  a m e n d e d  b y  a d d in g  a  n e w  s u b s e c t io n  t o  r e a d :

( e )  E x c e p t io n a l  c h i l d r e n  b e in g  e d u c a te d  a s  p r o v id e d  u n d e r  A S  1 4 . 3 0 . 0 1 0 ( b )

h a v e  t h e  r i g h t  t o  s p e c ia l  e d u c a t io n  a n d  r e la t e d  s e r v i c e s  a s  p r o v id e d  u n d e r
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A S  1 4 . 3 0 . 1 8 0  * 1 4 . 3 0 . 3 5 0 .  T h e  e x c e p t i o n a l  c h i l d  o f  a  p a r e n t  w h o  e le c t s  t o  e d u c a te  th e  

c h i l d  a s  a l l o w e d  u n d e r  A S  1 4 . 3 0 . 0 1 0 ( b )  m a y  n o t  b e  c o m p e l le d  t o  r e c e iv e  t h e  s p e c ia l  

e d u c a t io n  a n d  r e la t e d  s e r v i c e s  p r o v id e d  u n d e r  A S  1 4 . 3 0 . 1 8 0  -  1 4 . 3 0 . 3 5 0 .

*  S e c .  3 .  A S  1 4 . 3 0 . 1 9 1 ( a )  is  a m e n d e d  t o  r e a d :

( a )  A  s c h o o l  d i s t r i c t  s h a l l  o b t a in  t h e  c o n s e n t  o f  th e  c h i l d ’ s  p a r e n t  [ O R  

G U A R D I A N ]  b e f o r e  a n  i n i t i a l  e v a lu a t i o n  o r  p la c e m e n t  i n  a  p r o g r a m  o f  s p e c ia l  

e d u c a t io n  a n d  r e la t e d  s e r v ic e s .

*  S e c .  4. A S  1 4 . 3 0 . 1 9 1 ( c )  is  a m e n d e d  t o  r e a d :

( c )  B e f o r e  a  s c h o o l  d i s t r i c t  i n i t i a t e s  o r  r e fu s e s  a  c h a n g e  in  a  c h i l d ’ s p la c e m e n t  

o r  p r o g r a m ,  th e  d i s t r i c t  s h a l l  n o t i f y  th e  c h i l d ’ s p a r e n t  [ O R  G U A R D I A N ] .

*  S e c .  5 .  A S  1 4 . 3 0 . 1 9 1 ( d )  is  a m e n d e d  t o  r e a d :

( d )  U p o n  c o m p l e t i o n  o f  t h e  e v a lu a t i o n  a n d  b e f o r e  p la c e m e n t ,  t h e  s c h o o l  

d i s t r i c t  s h a l l  p r o v id e  t o  t h e  p a r e n t  [ O R  G U A R D I A N ]  o f  e a c h  e x c e p t i o n a l  c h i l d  a n  

o p p o r t u n i t y  f o r  c o n s u l t a t i o n  a b o u t  th e  e v a lu a t i o n .  A  c o n s u l t a t i o n  m u s t  b e  a v a i la b le  

a f t e r  e a c h  r e e v a lu a t io n  o f  t h e  c o n d i t i o n  a n d  p la c e m e n t  o f  t h e  e x c e p t i o n a l  c h i l d .

*  S e c .  6 .  A S  1 4 . 3 0 . 1 9 1 ( 0  is  a m e n d e d  t o  r e a d :

( 0  I f  t h e  p a r e n t  [ O R  G U A R D I A N ]  o b t a in s  a n  in d e p e n d e n t  e d u c a t io n a l  

e v a lu a t i o n  a t  p r i v a t e  e x  e n s e ,  t h e  r e s u l t s  o f  t h e  e v a lu a t i o n

( 1 )  m u s t  b e  c o n s id e r e d  b y  t h e  s c h o o l  d i s t r i c t  i n  a  d e c i s i o n  m a d e  w i t h  

r e s p e c t  t o  th e  p r o v i s i o n  o f  a n  a p p r o p r ia t e  p u b l i c  e d u c a t io n  t o  th e  c h i l d ;

( 2 )  m a y  b e  p r e s e n te d  a s  e v id e n c e  a t  a  h e a r in g  r e g a r d in g  t h e  c h i l d .

*  S e c .  7 .  A S  1 4 .3 0  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  t o  r e a d :

S e c .  1 4 . 3 0 . 1 9 3 .  S C H O O L  D I S T R I C T  H E A R I N G S ,  ( a )  I f  a  p a r e n t  r e f u s e s  t o  

c o n s e n t ,  o r  d o e s  n o t  r e s p o n d  w i t h i n  3 0  d a y s  t o  t h e  s c h o o l  d i s t r i c t ’ s r e q u e s t  f o r  c o n s e n t ,  

u n d e r  A S  1 4 . 3 0 . 1 9 1 ( a )  o r  1 4 . 3 0 . 2 8 5 ( 0 ,  t h e  s c h o o l  d i s t r i c t  m a y  a p p o i n t  a n  im p a r t i a l  

h e a r in g  o f f i c e r  t o  c o n d u c t  a  h e a r in g  t o  d e t e r m in e  w h e t h e r  t h e  s c h o o l  d i s t r i c t  m a y  

i n i t i a t e  t h e  e v a lu a t i o n  o r  p la c e m e n t  o f  th e  c h i l d ,  o r  t r a n s f e r  th e  c h i l d .

( b )  I f  a  p a r e n t  d is a g r e e s  w i t h  th e  s c h o o l  d i s t r i c t ’ s  i n t e n d e d  p la c e m e n t  o f  a  

c h i l d  o r  p r o g r a m  f o r  a  c h i l d ,  t h e  p a r e n t  m a y  r e q u e s t  a  h e a r in g .  I f  a  h e a r in g  is  

r e q u e s t e d  u n d e r  t h is  s u b s e c t io n ,  th e  s c h o o l  d i s t r i c t  s h a l l  a p p o i n t  a n  i m p a r t i a l  h e a r in g  

o f f i c e r  t o  c o n d u c t  t h e  h e a r in g .
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( c )  A  h e a r in g  o f f i c e r  m a y  n o t  b e  a p p o in t e d  u n d e r  t h i s  s e c t io n  u n le s s  a p p r o v e d  

i n  w r i t i n g  b y  th e  p a r e n t .  A f t e r  a h e a r in g  o f f i c e r  is  a p p o in t e d  u n d e n / ^ t h i s  s e c t io n ,  t h e  

h e a r in g  o f f i c e r  s h a l l  c o n d u c t  a n  i n f o r m a l  p r e h e a r in g  s e t t le m e n t  c o n f e r e n c e  a n d  a t t e m p t  

t o  r e s o lv e  th e  d is a g r e e m e n t  b e tw e e n  th e  p a r e n t  a n d  th e  s c h o o l  d i s t r i c t .  I f ,  a f t e r  a  

h e a r in g  u n d e r  t h is  s e c t io n ,  t h e  h e a r in g  o f f i c e r  d e t e r m in e s  t h a t  t h e  s c h o o l  d i s t r i c t ’ s 

i n t e n d e d  a c t io n  is  i n  a c c o r d a n c e  w i t h  la w  a n d  is  i n  th e  c h i l d ’ s  b e s t  i n t e r e s t ,  t h e  h e a r in g  

o f f i c e r  s h a l l  a p p r o v e  t h a t  a c t io n .

( d )  I f  a  p a r e n t  p a r t i c ip a t e s  in  th e  h e a r in g  b u t  r e fu s e s  t o  c o m p l y  w i t h  t h e  

d e c is io n  o f  th e  h e a r in g  o f f i c e r ,  t h e  d i s t r i c t  s h a l l  d o c u m e n t  i n  th e  h e a r in g  r e c o r d  t h e  

d i s t r i c t ’ s a t t e m p t  t o  e v a lu a te ,  p la c e ,  o r  t r a n s f e r  th e  c h i l d .

( e )  I f  a  p a r e n t  d o e s  n o t  p a r t i c ip a t e  in  th e  h e a r in g ,  t h e  d i s t r i c t  s h a l l  d o c u m e n t  

in  th e  h e a r in g  r e c o r d  th e  d i s t r i c t ’ s a t t e m p t  t o  e v a lu a te ,  p la c e ,  o r  t r a n s f e r  t h e  c h i l d  a n d  

th e  p a r e n t ’ s  l a c k  o f  c o n s e n t  t o  e v a lu a t i o n ,  p la c e m e n t ,  o r  t r a n s f e r .

( f )  A  h e a r in g  o f f i c e r ’ s d e c is io n  u n d e r  t h is  s e c t io n  is  f i n a l  a n d  b in d i n g  o n  t h e  

s c h o o l  d i s t r i c t  a n d  p a r e n t ,  u n le s s  a p p e a le d  u n d e r  ( g )  o f  t h is  s e c t io n .  N o t w i t h s t a n d i n g  

a  d e c is io n  b y  th e  h e a r in g  o f f i c e r ,  a  c h i l d  m a y  n o t  b e  e v a lu a te d ,  p la c e d ,  t r a n s f e r r e d ,  o r  

c o m p e l le d  t o  r e c e iv e  s p e c ia l  e d u c a t io n  o r  r e la t e d  s e r v ic e s  f r o m  th e  s c h o o l  d i s t r i c t  u n t i l  

t h e  p e r io d  f o r  f i l i n g  a n  a p p e a l  u n d e r  ( g )  o f  t h is  s e c t io n  h a s  e x p i r e d  o r ,  i f  a n  a p p e a l  is  

f i l e d ,  u n t i l  th e  d e p a r t m e n t  a n d  c o u r t  a p p e l la te  r e v i e w  p r o c e s s  h a s  b e e n  c o m p le t e d .

( g )  A  p a r e n t  o r  a  s c h o o l  d i s t r i c t  m a y  a p p e a l a  h e a r in g  o f f i c e r ’ s  d e c is io n  u n d e r  

t h is  s e c t io n  t o  t h e  d e p a r t m e n t  b y  r e q u e s t in g  a n  a p p e a l  h e a r in g  u n d e r  A S  1 4 . 3 0 . 1 9 5 .  

T h e  a p p e a l  h e a r in g  r e q u e s t  m u s t  b e  in  w r i t i n g  a n d  m u s t  b e  r e c e iv e d  b y  th e  d e p a r t m e n t  

w i t h i n  3 0  d a y s  a f t e r  r e c e ip t  o f  t h e  h e a r in g  o f f i c e r ’ s d e c is io n .

( h )  T h e  d e p a r t m e n t  s h a l l  m a i n t a in  a  l i s t  o f  q u a l i f i e d  h e a r in g  o f f i c e r s .  T h e  

d e p a r t m e n t  s h a l l  q u a l i f y  h e a r in g  o f f i c e r s  b y  a n n u a l  e x a m in a t io n  t h a t  s h a l l  b e  o p e n  t o  

a l l  r e s id e n t s  o f  th e  s ta te  a n d  s h a l l  q u a l i f y  h e a r in g  o f f i c e r s  f o r  a  p e r io d  n o t  t o  e x c e e d  

f i v e  y e a r s .  T h e  l i s t  s h a l l  b e  m a in t a in e d  a s  a  p u b l i c  r e c o r d .

( i )  T h e  d i s t r i c t  in  w h i c h  a  h e a r in g  o r  a d m in is t r a t i v e  a p p e a l  a r i s e s  s h a l l  b e a r  a l l  

t h e  c o s t s  a n d  e x p e n s e s  o f  d i s t r i c t  l e v e l  a n d  d i s t r i c t  le v e l  a d m in i s t r a t i v e  a p p e a l  h e a r in g s ,  

i n c l u d i n g  t h e  c o s ts  o f  a l l  h e a r in g  o f f i c e r s .

*  S e e . 8 .  A S  1 4 . 3 0 . 1 9 5 ( a )  is  a m e n d e d  t o  r e a d :
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( a )  T h e  d e p a r t m e n t  s h a l l *  b y  r e g u la t io n *  p r o v id e  f o r  a d m in i s t r a t i v e  appeal 
h e a r in g s , based on the record, of impartial hearing officers’ decisions under 
AS 14.30.193. An administrative appeal hearing shall comply with all 
requirements necessary for participation in federal grant-in-aid programs, 
including 20 U.S.C. 1400 - 1485 (Individuals with Disabilities Education Act) [ T O  

BE C O N D U C T E D  U N D E R  AS 1 4 . 3 0 . 1 8 0  -  1 4 . 3 0 . 3 5 0 ] .

*  S e c .  9 .  A S  1 4 .3 0 .1 9 5  is  a m e n d e d  b y  a d d in g  n e w  s u b s e c t io n s  t o  r e a d :

( c )  A f t e r  a n  a p p e a l  h e a r in g  u n d e r  t h is  s e c t io n ,  th e  d e p a r t m e n t  s h a l l  r e n d e r  i t s  

d e c is io n  a f f i r m i n g ,  r e v e r s in g ,  m o d i f y i n g ,  o r  r e m a n d in g  th e  h e a r in g  o f f i c e r ’ s  d e c is io n  

u n d e r  A S  1 4 .3 0 .1 9 3 .

( d )  A  p a r e n t  o r  th e  s c h o o l  d i s t r i c t  m a y  a p p e a l  t o  th e  a p p r o p r ia t e  c o u r t  f o r  

r e v i e w  o f  t h e  d e p a r t m e n t ’ s  d e c is io n  o n  a p p e a l u n d e r  ( c )  o f  t h is  s e c t io n .

( e )  A  p a r e n t  w h o  a p p e a ls  t o  th e  c o u r t  a n d  w h o  is  d e t e r m in e d  b y  t h e  c o u r t  t o  

b e  a n  i n d ig e n t  p e r s o n  ' $ M t f ^ b e  p r o v id e d  w i t h  a  c o u r t  a p p o in t e d  a t t o r n e y  a t  p u b l i c  

e x p e n s e .  I n  t h is  s u b s e c t io n ,  " i n d ig e n t  p e r s o n "  h a s  th e  m e a n in g  g i v e n  i n  A S  1 8 . 8 5 . 1 7 0 .

*  S e c .  10. A S  1 4 .3 0  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  t o  r e a d :

S e c .  1 4 .3 0 . 2 3 5 .  W I T H D R A W A L  O F  C O N S E N T .  I f  u n d e r  a  p r o v i s i o n  o f  t h i s  

c h a p t e r  t h e  c o n s e n t  o f  t h e  p a r e n t  is  r e q u i r e d ,  t h e  p a r e n t  m a y  w i t h d r a w  th e  p a r e n t ’ s 

c o n s e n t .

*  S e c .  11. A S  1 4 . 3 0 . 2 7 2  is  a m e n d e d  t o  r e a d :

S e c .  1 4 . 3 0 . 2 7 2 .  P R O C E D U R A L  S A F E G U A R D S .  A  s c h o o l  d i s t r i c t  s h a l l  

i n f o r m  th e  p a r e n t  [ O R  G U A R D I A N ]  o f  a n  e x c e p t i o n a l  c h i l d  o f  t h e  r i g h t  t o  r e v i e w  th e  

c h i l d ’ s e d u c a t io n a l  r e c o r d ,  t o  r e v i e w  e v a lu a t i o n  te s ts  a n d  p r o c e d u r e s ,  t o  r e f u s e  t o  

p e r m i t  e v a lu a t i o n  o r  a  c h a n g e  in  th e  c h i l d ’ s  e d u c a t io n a l  p la c e m e n t ,  t o  b e  i n f o r m e d  o f  

t h e  r e s u l t s  o f  e v a lu a t i o n ,  t o  o b t a in  a n  in d e p e n d e n t  e v a lu a t i o n  bv a person of the 
parent’s choosing or bv a person the parent consents to in writing, t o  r e q u e s t  a n  

i m p a r t i a l  h e a r in g ,  to appeal a hearing officer’s decision, a n d  t o  g i v e  c o n s e n t  o r  d e n y  

a c c e s s  t o  o t h e r s  t o  th e  c h i l d ’ s e d u c a t io n a l  r e c o r d .

*  S e c .  12. A S  1 4 .3 0 .2 7 2  is  a m e n d e d  b y  a d d in g  a  n e w  s u b s e c t io n  t o  r e a d :

( b )  T h e  d e p a r t m e n t  s h a l l  e s t a b l is h ,  b y  r e g u la t i o n ,  im p a r t i a l  p r o c e d u r e s  f o r  a  

s c h o o l  d i s t r i c t  t o  f o l l o w  f o r  h e a r in g s  u n d e r  A S  1 4 .3 0 .1 9 3  t o  c o m p l y  w i t h  r e q u i r e m e n t s
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n e c e s s a r y  to  p a r t i c ip a t e  in  f e d e r a l  g r a n t - i n - a id  p r o g r a m s ,  i n c l u d i n g  2 0  U . S . C .  1 4 0 0  -  

1 4 8 5  ( I n d i v i d u a l s  w i t h  D i s a b i l i t i e s  E d u c a t io n  A c t ) .

*  S e c .  13. A S  1 4 . 3 0 . 2 7 8 ( b )  is  a m e n d e d  t o  r e a d :

( b )  E a c h  m e e t in g  c o n c e r n in g  a n  e x c e p t i o n a l  c h i l d  m u s t  i n c l u d e

( 1 )  a  r e p r e s e n t a t i v e  o f  t h e  s c h o o l  d i s t r i c t ,  o t h e r  t h a n  t h e  c h i l d ’ s  t e a c h e r ,  

w h o  is  q u a l i f i e d  t o  p r o v id e  o r  s u p e r v is e  th e  p r o v i s i o n  o f  s p e c ia l  e d u c a t io n ;

( 2 )  t h e  c h i l d ’ s  te a c h e r ;

( 3 )  a t  le a s t  o n e  o f  t h e  c h i l d ’ s  p a r e n ts  [ O R  G U A R D I A N S ] ;

( 4 )  th e  c h i l d ,  w h e n  a p p r o p r ia t e ;

( 5 )  o t h e r  i n d i v i d u a l s  s e le c t e d  b y  th e  p a r e n t  [ ,  G U A R D I A N , ]  o r  s c h o o l

d i s t r i c t .

*  S e c .  14. A S  1 4 .3 0 .2 7 8  is  a m e n d e d  b y  a d d in g  a  n e w  s u b s e c t io n  t o  r e a d :

( c )  E a c h  s c h o o l  d i s t r i c t  s h a l l  d e v e lo p  a n  i n d i v i d u a l i z e d  e d u c a t io n  p r o g r a m  f o r  

e v e r y  e x c e p t i o n a l  c h i l d  w h o  r e c e iv e s  s e r v i c e s  o r  w h o s e  p a r e n t  r e q u e s t s  s e r v i c e s  u n d e r  

A S  1 4 . 3 0 . 1 8 0  -  1 4 . 3 0 . 3 5 0 .

*  S e c .  15. A S  1 4 . 3 0 . 2 8 5 ( f )  i s  a m e n d e d  t o  r e a d :

( f )  A  s c h o o l  d i s t r i c t  s h a l l  o b t a i n  t h e  c o n s e n t  o f  t h e  c h i l d ’ s  p a r e n t  b e f o r e  

a  c h i l d  m a y  [ N O T ]  b e  t r a n s f e r r e d  r c  a  s c h o o l  o u t s id e  t h e  d i s t r i c t  i n  w h i c h  t h e  c h i l d  

r e s id e s  [ V / . T H O U T  T H E  C O N S E N T  O F  T H E  P A R E N T  O R  G U A R D I A N ] .

*  S e c .  16. A S  1 4 . 3 0 . 2 8 5 ( g )  is  a m e n d e d  t o  r e a d :

( g )  T h e  w i t h h o l d i n g  o f  c o n s e n t  b y  a  p a r e n t  [ O R  G U A R D I A N ]  o r  d e p a r t m e n t a l  

a p p r o v a l  f o r  t h e  t r a n s f e r  o f  a n  e x c e p t i o n a l  c h i l d  u n d e r  t h i s  s e c t io n  d o e s  n o t  r e l i e v e  a  

s c h o o l  d i s t r i c t  o f  t h e  o b l i g a t i o n  t o  p r o v i d e  s p e c ia l  e d u c a t io n  a n d  r e l a t e d  s e r v ic e s  t o  a n  

e x c e p t i o n a l  c h i l d  u n d e r  A S  1 4 .3 0 .1 8 6 .

*  S e c .  17. A S  1 4 . 3 0 . 3 4 0  is  r e p e a le d  a n d  r e e n a c t e d  t o  r e a d :

S e c .  1 4 . 3 0 . 3 4 0 .  P R O V I S I O N  O F  S P E C I A L  E D U C A T I O N  I N  A  P R I V A T E  

S C H O O L ,  H O M E ,  O R  H O S P I T A L  S E T T I N G ,  ( a )  I f  a  p a r e n t  o f  a n  e x c e p t i o n a l  c h i l d  

e n r o l l s  th e  c h i l d  i n  a  p r i v a t e  s c h o o l  a t  t h e  p a r e n t ’ s e x p e n s e  o r  te a c h e s  t h e  c h i l d  a t  

h o m e ,  th e  s c h o o l  d i s t r i c t  in  w h i c h  th e  c h i l d  is  lo c a t e d  s h a l l  m a k e  s p e c ia l  e d u c a t io n  a n d  

r e la t e d  s e r v i c e s  a v a i l a b le  i n  c o n f o r m a n c e  w i t h  a n  i n d i v i d u a l i z e d  e d u c a t io n  p r o g r a m  

u n d e r  A S  1 4 .3 0 .2 7 8 .
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( b )  I f  a  p h y s ic ia n  c e r t i f i e s  i n  w r i t i n g ,  a n d  i f  th e  c h i l d ’ s  i n d i v i d u a l i z e d  

e d u c a t io n  p r o g r a m  te a m  th e n  d e t e r m in e s  t h a t  a  c h i l d ’ s b o d i l y ,  m e n t a l ,  o r  e m o t i o n a l  

c o n d i t i o n  d o e s  n o t  p e r m i t  a t te n d a n c e  a t  a  s c h o o l  a n d  th e  c h i l d ’ s p a r e n t s  d o  n o t  e le c t  

t o  te a c h  th e  c h i l d  a t  h o m e  a s  p e r m i t t e d  u n d e r  A S  1 4 . 3 0 . 0 1 0 ( b ) ,  t h e  s c h o o l  d i s t r i c t  i n  

w h i c h  t h e  c h i l d  is  lo c a t e d  s h a l l  e n r o l l  t h e  c h i l d  i n  p u b l i c  s c h o o l  a n d  p r o v i d e  t h e  c h i l d  

w i t h  s p e c ia l  e d u c a t io n  a n d  r e la t e d  s e r v ic e s  i n  c o n f o r m a n c e  w i t h  a n  i n d i v i d u a l i z e d  

e d u c a t io n  p r o g r a m  u n d e r  A S  1 4 .3 0 .2 7 8  a t  t h e  c h i l d ’ s  h o m e  o r  a t  a  m e d ic a l  t r e a t m e n t  

f a c i l i t y .

*  S e c .  1 8 .  A S  1 4 . 3 0 . 3 4 7  is  a m e n d e d  t o  r e a d :

S e c .  1 4 . 3 0 .3 4 7 .  T R A N S P O R T A T I O N  O F  E X C E P T I O N A L  C H I L D R E N .  

W h e n  t r a n s p o r t a t i o n  is  r e q u i r e d  t o  b e  p r o v id e d  a s  r e la t e d  s e r v ic e s ,  e x c e p t i o n a l  c h i l d r e n  

s h a l l  b e  c a r r ie d  w i t h  o t h e r  c h i l d r e n ,  e x c e p t  w h e n  th e  n a tu r e  o f  t h e i r  p h y s i c a l  o r  m e n t a l  

d i s a b i l i t i e s  [ H A N D I C A P S ]  i s  s u c h  t h a t  i t  is  i n  th e  b e s t  in t e r e s t  o f  t h e  e x c e p t i o n a l  

c h i l d r e n ,  a s  d e t e r m in e d  b y  th e  s c h o o l  d i s t r i c t ,  t h a t  t h e y  b e  t r a n s p o r te d  s e p a r a t e ly .  S ta te  

r e i m b u r s e m e n t  f o r  t r a n s p o r t a t io n  o f  e x c e p t i o n a l  c h i l d r e n  s h a l l  b e  a s  p r o v i d e d  f o r  

t r a n s p o r t a t i o n  o f  a l l  o t h e r  p u p i l s  e x c e p t  t h a t  e l i g i b i l i t y  f o r  r e im b u r s e m e n t  is  n o t  s u b je c t  

t o  r e s t r i c t i o n  b a s e d  o n  th e  m i n i m u m  d is t a n c e  b e tw e e n  th e  s c h o o l  a n d  th e  r e s id e n c e  o f  

t h e  e x c e p t i o n a l  c h i l d .

*  S e c .  1 9 .  A S  1 4 . 3 0 . 3 5 0 ( 2 )  is  a m e n d e d  t o  r e a d :

( 2 )  " c o n s e n t ”  m e a n s  [ I S  O N L Y  O B T A I N E D  I F ]  t h e  p a r e n t  [ O R  

G U A R D I A N ]  h a s  b e e n  f u l l y  i n f o r m e d  o f  a l l  i n f o r m a t i o n  r e l e v a n t  t o  th e  a c t i v i t y  o r  t h e  

r e l e a s e  o f  r e c o r d s  f o r  w h i c h  [ O B J E C T  O F  T H E ]  c o n s e n t  is  s o u g h t  a n d  t h e  p a r e n t  

u n d e r s t a n d s  a n d  v o l u n t a r i l y  a g r e e s  t o  t h e  a c t i v i t y  o r  r e le a s e  o f  r e c o r d s :

*  S e c .  2 0 .  A S  1 4 . 3 0 . 3 5 0 ( 3 )  is  r e p e a le d  a n d  r e e n a c te d  t o  r e a d :

( 3 )  " e x c e p t io n a l  c h i l d r e n "  m e a n s  c h i l d r e n  w i t h  d i s a b i l i t i e s ,  a n d  g i f t e d  

c h i l d r e n ,  w h o  d i f f e r  m a r k e d l y  f r o m  t h e i r  p e e rs  t o  th e  d e g r e e  t h a t  s p e c ia l  f a c i l i t i e s ,  

e q u ip m e n t ,  o r  m e t h o d s  a r e  r e q u i r e d  t o  m a k e  t h e i r  e d u c a t io n a l  p r o g r a m  e f f e c t i v e :

*  S e c .  2 1 .  A S  1 4 . 3 0 . 3 5 0 ( 4 )  is  a m e n d e d  t o  r e a d :

( 4 )  " r e la t e d  s e r v i c e s "  m e a n s  t r a n s p o r t a t io n  a n d  d e v e lo p m e n t a l ,  

c o r r e c t i v e ,  a n d  o t h e r  s u p p o r t i v e  s e r v ic e s  r e q u i r e d  t o  a s s is t  c h i l d r e n  w i t h  d i s a b i l i t i e s  

[ A  H A N D I C A P P E D ]  o r  g i f t e d  c h i l d r e n  [ C H I L D ]  t o  b e n e f i t  f r o m  s p e c ia l  e d u c a t io n
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a n d  in c lu d e s  b u t  is  n o t  l i m i t e d  t o  s p e e c h  p a t h o lo g y  a n d  a u d io lo g y ,  p s y c h o lo g i c a l  

s e r v i c e s ,  p h y s i c a l  a n d  o c c u p a t io n a l  t h e r a p y ,  r e c r e a t io n ,  c o u n s e l in g  s e r v i c e s  including 
rehabilitation counseling, a n d  m e d ic a l  s e r v ic e s  f o r  d ia g n o s t i c  o r  e v a lu a t i o n  p u r p o s e s ;  

th w  t e r m  a ls o  i n c lu d e s  s c h o o l  h e a l t h  s e r v ic e s ,  s c h o o l  s o c ia l  w o r k  s e r v i c e s ,  a n d  p a r e n t  

c o u n s e l i n g  a n d  t r a in in g ;

*  S e c .  2 2 .  A S  1 4 . 3 0 . 3 5 0 ( 5 )  is  a m e n d e d  t o  r e a d :

( 5 )  " s p e c ia l  e d u c a t io n "  m e a n s  s p e c ia l l y  d e s ig n e d  i n s t r u c t i o n ,  a t  n o  c o s t  

t o  th e  p a r e n t ,  t o  m e e t  th e  u n iq u e  n e e d s  o f  exceptional children [ A  H A N D I C A P P E D  

C H I L D ] ,  i n c l u d i n g  c la s s r o o m  in s t r u c t i o n ,  i n s t r u c t i o n  in  p h y s ic a l  e d u c a t io n ,  h o m e  

i n s t r u c t i o n ,  a n d  i n s t r u c t i o n  in  h o s p i t a l s  a n d  i n s t i t u t i o n s ;  t h e  t e r m  in c lu d e s  s p e e c h  

p a t h o lo g y ,  o r  a n y  o t h e r  r e la t e d  s e r v ic e ,  i f  th e  s e r v i c e  c o n s is t s  o f  s p e c ia l l y  d e s ig n e d  

in s t r u c t i o n ,  a t  n o  c o s t  t o  t h e  p a r e n t s ,  t o  m e e t  th e  u n iq u e  n e e d s  o f  exceptional children 
[ A  H A N D I C A P P E D  C H I L D ] ,  a n d  is  c o n s id e r e d  s p e c ia l  e d u c a t io n  r a t h e r  t h a n  a  r e la t e d  

s e r v i c e  u n d e r  s ta te  s ta n d a r d s ;  th e  t e r m  a ls o  in c lu d e s  v o c a t i o n a l  e d u c a t io n  i f  i t  c o n s is t s  

o f  s p e c ia l l y  d e s ig n e d  in s t r u c t io n ,  a t  n o  c o s t  t o  t h e  p a r e n t s ,  t o  m e e t  th e  u n iq u e  n e e d s  

o f  exceptional children [ A  H A N D I C A P P E D  C H I L D ] ;  i n  t h i s  p a r a g r a p h

( A )  " a t  n o  c o s t "  m e a n s  t h a t  a l l  s p e c ia l l y  d e s ig n e d  i n s t r u c t i o n  is  

p r o v id e d  w i t h o u t  c h a r g e  b u t  d o e s  n o t  p r e c lu d e  i n c id e n t a l  f e e s  t h a t  a r e  n o r m a l l y  

c h a r g e d  t o  nonexceptional [ N O N H A N D I C A P P E D ]  s t u d e n t s  o r  t h e i r  p a r e n t s  

a s  a  p a n  of t h e  r e g u la r  e d u c a t io n  p r o g r a m ;

( B )  " p h y s i c a l  e d u c a t io n "  m e a n s  t h e  d e v e lo p m e n t  o f  p h y s ic a l  a n d  

m o t o r  f i t n e s s ,  f u n d a m e n t a l  m o t o r  s k i l l s  a n d  p a t t e r n s ,  s k i l l s  i n  a q u a t ic s ,  d a n c e ,  

a n d  i n d i v i d u a l  a n d  g r o u p  g a m e s ,  a n d  s p o r t s  ( i n c l u d i n g  i n t r a m u r a l  a n d  l i f e t i m e  

s p o r t s ) ;  t h e  t e r m  in c lu d e s  s p e c ia l  p h y s ic a l  e d u c a t io n ,  a d a p te d  p h y s ic a l  

e d u c a t io n ,  m o v e m e n t  e d u c a t io n ,  a n d  m o t o r  d e v e lo p m e n t ;

( C )  " v o c a t io n a l  e d u c a t io n "  m e a n s  o r g a n iz e d  e d u c a t io n a l  

p r o g r a m s  t h a t  a r c  d i r e c t l y  r e la t e d  t o  th e  p r e p a r a t i o n  o f  i n d i v i d u a l s  f o r  p a id  o r  

u n p a id  e m p lo y m e n t ,  o r  f o r  a d d i t i o n a l  p r e p a r a t i o n  f o r  a  c a r e e r  r e q u i r i n g  o t h e r  

t h a n  a  b a c c a la u r e a t e  o r  a d v a n c e d  d e g r e e ;

*  S e c .  2 3 .  A S  1 4 . 3 0 . 3 5 0  is  a m e n d e d  b y  a d d in g  n e w  p a r a g r a p h s  t o  r e a d :

( 7 )  " c h i l d r e n  w i t h  d i s a b i l i t i e s "  m e a n s  c h i l d r e n  w i t h  m e n t a l  r e t a r d a t i o n ;
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h e a r in g  im p a i r m e n t s ,  i n c l u d i n g  d e a fn e s s ;  s p e e c h  o r  la n g u a g e  im p a i r m e n t s ;  v i s u a l  

im p a i r m e n t s ,  i n c l u d i n g  b l in d n e s s ;  s e r io u s  e m o t io n a l  d is t u r b a n c e ;  o r t h o p e d ic  

im p a i r m e n t s ;  a u t i s m ;  t r a u m a t i c  b r a in  i n j u r y ;  o t h e r  h e a l t h  im p a i r m e n t s ;  s p e c i f i c  l e a r n in g  

d i s a b i l i t i e s ;  o r  p r e s c h o o l  d e v e lo p m e n t a l  d e la y s ;

( 8 )  " e d u c a t io n a l  r e c o r d s "  m e a n s  t h o s e  f i l e s ,  d o c u m e n t s ,  r e c o r d s ,  a n d  

o t h e r  m a t e r ia l  t h a t  c o n t a i n  i n f o r m a t i o n  d i r e c t l y  r e la t e d  t o  a  s tu d e n t  a n d  a re  m a in t a in e d  

b y  a  s c h o o l  d i s t r i c t  o r  a  p e r s o n  a c t in g  f o r  a  s c h o o l  d i s t r i c t ;  t h e  t e r m  " e d u c a t io n a l  

r e c o r d s "  d o e s  n o t  i n c lu d e  th e  p e r s o n n e l  r e c o r d s  o f  th e  s c h o o l  d i s t r i c t ,  m a i n t a in e d  i n  t h e  

n o r m a l  c o u r s e  o f  b u s in e s s ,  t h a t  r e la t e  e x c l u s i v e l y  t o  a  p e r s o n ’ s  c a p a c i t y  a s  a n  

e m p lo y e e ,  o r  o t h e r  r e c o r d s  a s  d e s ig n a t e d  b y  t h e  d e p a r t m e n t  in  r e g u la t i o n ;

( 9 )  " g i f t e d  c h i l d r e n "  m e a n s  c h i l d r e n  w h o  e x h i b i t  o u t s t a n d in g  i n t e l l e c t ,  

a b i l i t y ,  o r  c r e a t iv e  t a le n t  a s  d e t e r m in e d  u n d e r  r e g u la t i o n s  a d o p te d  b y  t h e  d e p a r t m e n t ;

( 1 0 )  " i n d i v i d u a l i z e d  e d u c a t io n  p r o g r a m  t e a m "  m e a n s  a  g r o u p  o f  p e o p le  

t h a t  t r a n s la te s  c h i l d  a s s e s s m e n t  i n f o r m a t i o n  r e g a r d in g  a  c h i l d  i n t o  a  p r a c t i c a l  p la n  f o r  

s p e c ia l l y  d e s ig n e d  in s t r u c t i o n  a n d  d e l i v e r y  o f  s e r v i c e s  f o r  th e  c h i l d ,  a n d  in c lu d e s  t h e  

f o l l o w i n g :

( A )  a  r e p r e s e n ta t iv e  o f  th e  s c h o o l  d i s t r i c t ,  o t h e r  t h a n  t h e  c h i l d ’ s 

te a c h e r ,  w h o  is  q u a l i f i e d  t o  p r o v id e  o r  s u p e r v is e  th e  p r o v i s i o n  o f  s p e c ia l  

e d u c a t io n ;

( B )  t h e  c h i l d ’ s  t e a c h e r ,

( C )  t h e  c h i l d ’ s  p a r e n t ;

( D )  th e  c h i l d ,  i f  a p p r o p r ia t e ;

( E )  o t h e r  i n d i v i d u a l s ,  a t  t h e  d is c r e t io n  o f  t h e  c h i l d ’ s  p a r e n t  o r  

t h e  s c h o o l  d i s t r i c t ;

( 1 1 )  " p a r e n t "  in c lu d e s  a  g u a r d ia n ,  a  p e r s o n  a c t in g  a s  a  p a r e n t  o f  a  c h i l d ,  

a n d  a  s u r r o g a t e  p a r e n t  a p p o in t e d  u n d e r  A S  1 4 .3 0 .3 2 5 .

*  S e c .  2 4 .  T h i s  A c t  t a k e s  e f f e c t  J u n e  3 0 ,  1 9 9 3 .
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BY

Introduced:
Referred:

A BILL 
FOR AN ACT ENTITLED 

’’An Act relating to educational programs for children with disabilities and other exceptional 
children; and providing for an effective date.”
BE IT ENACTED BY TEE LEGISLATURE OF TEE STATE OF ALASKA:

* Section 1.AS 14.30.180 is repealed and reenacted to read:
Section. 14-30.180. PURPOSE, (a) It is the mandate of AS 14.30.120 - 142302350 that 

all exceptional children in this state who are at least three years of age bur less than 22 years 

of age receive ail such special education and related services so as to afford each exceptional 
child a fee appropriate public education at no cost

(b) The provisions of AS 14.30.135 - 14230.350 are to be construed liberally for the 
dual purposes of assuring the Travrmnrn development of exceptional children in the state and 
of complying with the requirements of federal law including but not firmed to the Individuals

' . I i *» Awith Disabilities Education Act, as codified at 20 U.S.C. 1400-1485.
*  Section 2. AS 47.10.010 is amended by adding anew-paragranh to read:

SENATE BILL NO._____
IN LEE LEGISLATURE OF TEE STAT&OF ALASKA

EIGHTEENTE LEGISLATURE - FIRST SESSION
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(e) The provisions of ibis chapter appiy to all cases in which an. educational institution 
believes th<»f 3. ■parents refusal to consent to any evaluation of placement of or programming 
for. the child under AS 1430.130 - 14.30.350 will deny the child a lies appropriate public 
education.

*  S e c t i o n  3 .  A S  1 4 3 0 . 1 9 5  i s  r e p e a l e d  a n d  r e e n a c t e d  t o  r o a d :

AS 14.30.195. HEARINGS, (a) The department snail, by regulation, provide for 
school district and administrative appeal hearings All hearings and hearing procedures sbait 
comply with all requirements necessary for participation in federal grant-in-aid programs, 
including the Individuals with Disabilities Education .Act, 2s codified ar 20 U.S.C. 1400-1435 
and w ifefe provisions of Title 44, Chapter 62 relating to adjudicaioiy hearings.

,e department shall maTHTrin a list of qualified hearing a facers. The department 
bearing omcers by qtesieMy examination, which shall be open to ail residents of

the staie and shall qualify hearing omcers for a period not to exceed five years. The list shall 
be maintained as a public record.

(c) The district in which any hearing or appeal arises shall bear all costa and expenses 
of district and appeal level bearings, including the costs of all hearing omcers, oroviced 
however, that the parent involved in the nesting must consent in writing to the hearing officer 
selected.

(d) A decision in a hearing under these regulations is final and binding u gopux »4"~  
and district, unless appealed in accordance with AS 1430.130 - 1430350 or an original 
action is filed in iedend.digmiĝ cotsn

(e) An appellate admimstralive hearing shall be based on the record below. The 
departmental hearing officer shall affirm, reverse, modify or remand the district hearing 
officer’s decision.

* , i
(f) A decision of a district hearing officer may be annealed to the decartment and a

. ' t
decision of a departmental hearing officer may oc appealed to the sawS^conrt within thirty • 
days after receipt of the lower tribunal’s decision rendered under AS 1430.180 - 14.40350.. •»
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This -provision does not constitute any limitation upon a parent's fling of an original action in 
court. For the nuruoses of Identifying an appropriate statute of limitations any 

federal action must be fled within the six years of the act complained of.
* Section 4. AS 1420272 is repealed and reenacred to read;

Section 14.S0J272 PROCEDURAL SAFEGUARDS. A school district shall inform 
the paren^or guardianjof an exceptional child of the right

(a) to review the child's educational record;
(b) to review evaluation tests and procedures, including bui not limited to 

documentation that tests and procedures are statistically validated for the purposes for which
they were used and were administered by someone qualified to administer and in combnnar.ee

£

with the requirements of the tests or procedures and be folly informed of all results thereof
(c) to refuse to permit evaluation or a change in the child’s educational placemsm and 

thar no evaluation or placement snail occur without consent;
(a) to obtain an independent evaluation by a person of the parent's choosing, and tc 

have the district pay for same unless the district, upon receipt of the independent evaluation 
demands a hearing on the appropriateness of the evaluation and a hearing o facer tinds that the 
district's prior evaluation is more acorauriate;

(e) to request an impartial hearing, to appeal the hearing decision to the department 
and the superior court and to fie an original action in the federal district court;

(f) to give or deny consent to access to others to the child's educational record;
(g) to obtain counsel and obtain payment of attorney fees.

* Section 5. AS 1420240 is repealed and reenacted to read:
Section 1420.340 PROVISION OF SPECIAL EDUCATION IN A PRIVATE

SCHOOL. HOME OR HOSPITAL SETTING, (a) The school district in which an exceotionaJ
* • ( ‘ 1 »

child's parent maintains legal residence, wheresoever the child is domiciled, c
special education and related services under AS 1420.130-1420250 to all such exceptional 
children without regard to whether the child is enrolled in private, home or 'correspondence



school in accordance with an. iurirvidualized education program established under AS 
14.30278. No individual education program may require as a. condition of receiving the 
benefit of such proaram thr?r the child enroll or attend the district's schools to receive the 
services mandated under authority of this section.

(b) A district snail enroll and serve any child not otherwise enrolled in some education 
program by reason of medical necessity in accordance with the provisions of AS 14.30.130 - 
14.30.350.

* Section 6. AS 1420247 is amended to read;
Section 1420.347 TRANSPORTATION OF EXCEPTIONAL CHILDREN. When 

transportation is required to be provided as related services, exceptional children shall--be 
carried with other children, except when, the nature of their exceptionality is such, that it is in 
Hit: test interest of ̂  exceptional abate, as set forth at the individual edncation urogram, mat 
they ce transported separately. State reimbursement for transportation of exceptional children 
shall be as provided for transportation of ail other pupils except that, eligibility for 
reimbursement is not subject to restriction based upcn the minimum distance between the 
school and the residence of the exceptional child.

*  Section 7. AS 1420250(2) is repealed and reenacted to read;
(2) "consent" means that the parent has been fitly informed of all mfoi-madnu mi aw-» 

to the purpose and act for which consent is sought and the paicia ^^eistancs ana to 
the act and purpose for wnicn the consent is sought. Consent must be in writing rmd nnsr 
specifically set forth the information provided to the parent and certify th?r the parent received 
and understood the material provided. Consent is to my act under AS 1420.180 - AS 
1420250 is voluntary and may he revoked at any tine. A statement by a parent that the 
parent did not und&siand, the material received or that he consented in error or under duress 
shall render the consent previously given and all acts taken thereupon null and void.

* Section S. AS 1420250(3) is repealed and reenacted to read;



(4) "exceptional" fjbfiriren are children who diner markedly from. their peers to the 
degree thnr special faculties, eemDinent, or methods are required to make their educational 
program effective; these children may be mentally retarded, hearing impaired, deag speech or 
language impaired, mute, visually imDaired, blind, seriously emotionally disturbed, 
orthopedicaily impaired, autistic, subject to traumatic brain injury or minimal brain 
dysfunction, gifted, deveiopinemaHy delayed, subject to specific learning disabilities, and other 
health impairments requiring intervention;

* Section 9. AS 14JOJ50(5) is amended to read:
(5) "related services" means transportation 2nd developmental, corrective, and other 

supportive services required to assist exceptional children [A HANDICAPPED OR GIFTED 
CHILD] to benefit from special education and includes but is not limited to speech pomology 
and anthology, psychological services, physical and occupational therapy, recreation, 
counseling services including rehabilitation counseling- social work services, parent counseling 
cmd training, medicai services for diagnostic or evainanion purposes arid, to rnnfntnin the child 
with such medical treatment and nursing services as may be recuired in the individual 
education urogram for the purpose of assuring that the child will obtain an educational benefit 
and costs of room, board and transportation for linmiv members where the cbild’s placement

. is not residential but is not so proximate to the parent's residence so as to allow the child to
live at home [: the term also includes school health services, school social weak services,__
parent counseling and training;]

* Section 10. AS 14.30.550(6) is repealed and reenacted to read:
(6) "special education" means specially designed instruction, at no cost to the parent, 

to meet the needs oi the exceptional child, including classroom instruction, instruction in 
physical education, home instruction, and instruction in hospitals and institutions;

* Section 11. AS 14.30.350 is amended by aridrnq new paragraphs to read:
(?) "at no cost" means that special education and related services must be provided ■ 

without charge but does not preclude incidental fees that are normally charged to -•



non£XC2Dtional students cr their parents as a part of the regular educational program in enect 
in the district;

(ff) "ohysical education" mwm̂  the development of physical and motor tnness,
fj-rnn̂ mfmrtnl motor skills and patterns, skills in aquatics, dance and individual and group
games, and sports (including inixamnral and lifetime sports); the term includes special physical
education, adapted physical education, movement education and motor development;

(q) *CpSfj "vocational education" means organized educational programs than are directly
//

related to the preparation of individuals for raid or unpaid employment, or tor additional 
preparation for a career requiring other than i  baccalaureate or advanced degree;

(10) ’education records" means those files, documents, records, and other material that 
contain information directly related to a student and are maintained by a school district or a 
person acting for a school district as more specifically denned at 34 CF.R. Part 99. The term 
is used here to reflect the nature of the child's rights of privacy and confidentiality. The term 
does not provide any protection to persons other than the child and the child’s parents as to 
the personnel records of the school district or arty other records of the district or the 
department;

(U ) "parent" or "guardian" is used interchangeably to refer to a person lawfully acting 
in the: Ae of a parent, including hut not limited to any person acting 
of the child’s lawful parent, any perron acting under the written authority of a court of 
competent jurisdiction, and anyone acting under the authority >~x the State of Alaska. Division 
of Family and Youth Services where the child is lawfully in the custody of the State of Alaska, 
to the extent of the amherity granted.

* Section 12. AS 1420215 is repealed and reenacted to -read:
Section 1420215. STATE SUPPORT OF PROGRAMS FOR EXCEPTIONAL • 

CHILDREN. The department shall provide by regulation for a program of unannounced
V ' "*

inspections of state school districts, me hiding random review of files and individual education
• . • • programs to assure compliance with these statutes. The deoartmcnt sfoll provide by regulation

.

1



for withholding state funding in support of education for exceptional children where districts 
are out of compliance. Any action under this section does not excuse the provision of services 
required under AS 1420.1 SO - AS 14.50.350.

Section 13. This Act takes enect June 30, 1993.



CINA by adding a line that imposes the process where any 
educational institution alleges that a parent's refusal would harm 
the child. Certainly this is the intent of the federal regulations. If, 
however, w e  look at the CINA provision Ms. Levy cites, is it DOE's 
position that a district should be entitled to override a parent's 
refusal if the proposed services ("treatment" in the parlance of the 
provision cited by Levy) would not produce a failure to thrive, 
anxiety, depression, hostility etc.? In other words, under what 
conditions are a parent's perceptions of what the district is or is not 
doing and the parent's position thereon going to be rejected, 
ignored, disposed of? D O E  argues that this should happen anytime 
that it hires a hearing officer, parents argue that their right to 
control should only be interfered with w h e n  there is a 
demonstrable potential for harm to the child, and that 
determination should be made by a judge with appointed counsel 
available.

N o w  let's look at what CINA really provides. CINA applies to a child 
whose parents or parents fail or refuse to provide for the 
emotional, social or mental needs of the child. AS 47.10.990(1) and 
AS 47.10.010(a)(2)(A). CINA also applies to children w h o  suffer 
from neglect. AS 47.10.010(a)(F). This provision may be redundant 
as the CINA does not define "neglect", but the Child Protection 
statutes define neglect as failing to provide care. And while 
speaking of child protection, the school districts and their 
personnel are required by law to report any failure to provide 
appropriate care. AS 47.17.010 et seq. This is required to "safeguard 
and enhance the general well being of children in this state". A  
failure to provide care exists any time there is potential for or threat 
of "injury to the emotional well-being, or intellectual or 
psychological capacity of the child ..." It must be abundantly clear 
at this point that a parent's refusal to consent to services that are 
reasonably necessary for the child's well-being or intellectual or 
psychological capacity is not only squarely within CINA, but the 
school district and its employees M U S T  report same to the Division 
of Family and Youth Services of the Department of Health and 
H u m a n  Services for investigation under CINA. So much for Ms. 
Levy's unschooled arguments!



W e  must also note that a substantial part of the special education 
and related services that children m a y  be entitled to are medical 
and psychiatric services. It is the provision of this type of service 
based upon evaluation and certification as severely emotionally 
disturbed that would most likely trigger the pertinent due process 
demands by a district and it is these very services that are most 
clearly within the ambit of CINA. It is in this arena that districts are 
also in grossest violation of the law and in which improper 
certification and programming by incompetent "school" 
psychologists (who are practicing in violation of the Alaska Special 
Education Plan anyway) and poorly trained special education 
teachers can most severely injure a child. The alarming incidence of 
miscertification of gifted/learning disabled children as severely 
emotionally disturbed is somber testimony to the need for parents 
to stand up to malpracticing educational institutions.

Let's also look at the underlying process and the court's authority 
under CINA. There must be a complete pre-disposition report. 
Hearings m a y  be formal or they may be totally informal. All parties 
are entitled to appointed counsel (including the child.) All 
proceedings are presided over by a judge of the Superior Court or a 
master appointed by such a judge. All participants are entitled to 
pre-empt both the judge and an appointed master and a master is 
largely limited to making recommendations, upon which the 
participants are entitled to a hearing. The court can implement a 
broad range of orders ranging from simply requiring that the parent 
consent to removing the child from the h o m e  and terminating 
parental rights; but most importantly can fashion what amounts to 
"custom" orders that accommodate the exigencies of the particular 
situation.

Some might suggest that our position reflects an inappropriate 
paranoia. As a father (their mother is a special educator teaching 
severely emotionally disturbed children) of an eleven year old 
gifted child and a three year old developmentally delayed child 
(neither of w h o m  receive services), w h o  has practiced law in this 
area extensively and has provided in service training to school 
districts, I can safely say that our position is not paranoid ar all
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Dennis WethereU 
P.O. Box 876862 
Was 111 a, AK 99687 
April 19, 1993

Sen. Loren Leman 
State Capitol 
Juneau, AK 99801-U82
Dear Sen. Leman:

Thank you for the responsiveness you and the members of your staff have 
shown with respect to concerns raised by members of the public about HB235. 
I support this bill as amended and hope it is passed by the legislature.

I appreciate the open forum of the teleconferences your committee has 
hosted on this bill. This conveyed a sense that public input was important and 
that the committee was willing to listen and entertain reasonable discussion. 
This contrasts with other committees where the public has been made to feel 
that their testimony was unimportant, that testimony was being taken only 
because i t  was a requirement and not from any desire of legislators to listen to 
constituents, In other committees, testimony was often rushed and the public 
was not allowed to ask questions or provide rebuttal to conflicting testimony.

Throughout this process, I have had the sense that you really cared and 
wanted to accommodate the wishes of the public where possible and 
appropriate. Thanks again for your responsiveness and for the courtesy and 
professionalism of your staff.

Sincerely,

Dermis G. WethereU

C o u U  y o u  f a y  a .  c o p y  - V V \ t  \ > i | l  a i

^ \ [  ^  \iy -Vta S t  Aft. f t  HESS
COMHVli^u! Fak)
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A L A S K A  L E G A L  I N F O R M A T I O N  F O R  H O M E  S C H O O L  F A M I L IE S
Jack E. Phelps

Please note: The following is offered fo r information only and nothing in this article should be construed 
as the giving o f legal advice.

t

The Constitution of the State of Alaska provides 
that the state shall afford an educational opportu­
nity for all children residing in the state. Because 
of the inordinate size of Alaska and the difficulty 
of travel in major portions of it, the Centralized 
Correspondence Study program (CCS) was started 
in 1939. In recent years, this program has been 
made available to all students in the state whether 
or not they reside in a remote area. It is, then, a 
state sponsored home study program and stu­
dents enrolled in it are automatically exempt from 
the compulsory attendance law. Additionally, sev­
eral school districts have their own correspon­
dence programs which are made available to stu­
dents residing within their boundaries.

Currently hundreds of Alaska families are home 
schooling using programs other than those provid­
ed by state or local government. These range from 
private, full-service correspondence schools such 
as Calvert and Christian Liberty Academy, to free­
lance, homemade eclectic programs.

Under state law, there are several routes parents 
can take to legally teach their own children at 
home. Alaska's compulsory attendance law is 
found in statute 14 .30 .010 . It provides eleven cat­
egories of exceptions for compulsory attendance 
at public school under subsection (b). The excep­
tions that apply or may apply to home school fam­
ilies are (1)(B), (1)(C), (7), (8), (10)(B), and (11). In 
the following paragraphs we will consider each of 
these possible exceptions individually.
Option One

If a parent holds a current Alaska Type A teach­
ing certificate, subsection (b)(1)(B) would allow 
that parent to tutor his own child at home and ex­
empt the child from compulsory attendance as re­
quired in subsection (a).
Option Two

Subsection (b)(1)(C) provides that a student en­
rolled in a private, exempt school as authorized 
under Alaska statute 14 .45 .100 shall be exempt 
from the compulsory attendance requirement. AS
14 .45 .100 through 14 .45 .200 aliows a family to 
establish a private school exempt, from "provisions 
of law and regulations relating to education ex­
cept law and regulations relating to physical 
health, fire safety, sanitation, immunization, and

physical examinations.
Specifically, this provision requires the home 

school to file an Affidavit of Compliance, an annu­
al enrollment report, and an annual calendar. The 
parent must also file an annual notice of enroll­
ment with the local superintendent. The private, 
exempt school must also maintain attendance 
records indicating at least 180 days of academic 
instruction; maintain transcripts of courses com­
pleted; administer a standardized test in grades 
four, six and eight; and ensure that all students are 
current on required immunizations. If the parents 
have religious objections to immunizations, an ex­
emption form must be filed with the state. All 
forms necessary for full compliance with these pro­
visions may be obtained from APHEA in a legal 
packet which is available upon request. They may 
also be requested from the state Department of 
Education.

Home schools are excluded from obligation to 
two provisions of the regulations governing ex­
empt, private schools. These have to do with as­
bestos inspections and corporal punishment. The 
original proposal regulating spanking in private 
schools recognized no distinction between tradi­
tional private schools and those that are actually 
home schools. APHEA intervened on behalf of 
home schools and the Board of Education amend­
ed the regulation to include the following lan­
guage: "The requirements . . .  of this section do 
not apply to a school in which only the children of 
a single family are enrolled and the schooling is 
provided by the parent or legal guardian of the 
children."
Option Three

Some private schools established ur.der AS
14 .45 .100  operate home school satellite pro­
grams. These programs provide a legal umbrella of 
protection for parents whose children are enrolled 
in them, provided the parent and school comply 
with the reporting requirements mentioned under 
Option Two. This may be the best option for home 
school families who attend churches that have 
such schools as part o f their ministry. An added 
advantage to this approach is the educational as­
sistance available to  such parents when the private 
school is truly supportive of home school.

continued on page 8



Option Four
A few home school families in Alaska live in 

such a place that lets them take advantage of sub­
section (b)(7). This provision exempts from compul­
sory attendance any child who lives more than two 
miles from a school or school bus route.
Option Five

Subsection (b)(10)(B) clearly was intended to es­
tablish an exemption for those students who are 
enrolled in CCS or a borough correspondence pro­
gram. However, the language does not specify 
CCS. Rather, it refers to a "full-time program of 
correspondence study approved by the depart­
ment." Preliminary discussions have been held 
with Department of Education officials to explore 
the possibility of including private correspondence 
programs under this provision. The state currently 
uses material developed by at least one non- 
Alaska correspondence program in its own CCS 
curriculum.
Option Six

Another way to home school legally in Alaska is 
to seek exemption from compulsory attendance 
based upon subsection (b)(11), the "equally well- 
served" provision. For home schoolers, there is lit­
tle practical difference between (b)(11) and (b)(8), 
so the two will be considered together here. The 
reason for applying under (11) rather than (8) is 
that the language of (11) provides a baseline argu­
ment for the home school family.

For the strongly academic home school family, 
this route may be preferable since it requires less 
paperwork once exemption has been recognized. 
Depending upon the attitude of the school princi­
pal and the district administration, however, ap­
proval may be more difficult to obtain. Under Op­
tion Two, the family is required only to file the 
paperwork. If parents choose Option Six, their cur­
riculum and educational plan is likely to come un­
der intense scrutiny from local public school offi­
cials.
General comments

Beyond the six options listed, the home school 
family may want to consider the question of 
whether the decision to home school is a privilege 
or a right. Home school parents may want to be 
very careful about asking for permission to home

school as opposed to notifying the authoritie 
their intent to home school. Under American dm  
stitutional law and its forerunner, English comm^ 
law, the parent has the inherent right to direct th 
upbringing and education of his child. As recently 
as 1977, the United States Supreme Court noted 
that interests of natural parents are "intrinsic hu­
man rights" and are, therefore, antecedent to 
state interests. For Christians, this is not only a le­
gal issue, it is a religious and moral one as well.

With respect to this question, HSLDA's Michael 
Farris has written, "If you believe that God forbids 
you to seek government approval for your home 
school, then we suggest that you respond to an 
'approval' law by following Daniel's example. Of­
fer your official a respectful 'notice of intent to 
home school.' This means that you courteously in­
form the official what you plan to do as opposed 
to asking him for permission."

In his book, H o m e  S c h o o l i n g  a n d  t h e  L a w ,  Mr. 
Farris lists 10 rules for legal preparedness that 
home schoolers should follow. We recommend 
these for your consideration and we urge you to 
obtain a copy of Mr. Farris' book and read it care­
fully. The 10 rules are:
1. Join Home School Legal Defense Association.
2. Know your state's law.
3. Know your local school district's stance on 

home schooling.
4. Join your state support group.
5. Keep good records.
6. Don't hide your children.
7. Give your home school a name.
8. Write a full statement of your family's 

religious conviction about home schooling.
9. If you are contacted by an official, ask for his 

request in writing.
10. Remember that God is your ultimate 

protector.
In summary, we should remember that home 

schooling is a legal and constitutionally protected 
way of providing a gooti education for our chil­
dren. For many of us, it has become the only way. 
Let us be good stewards of our right to teach our 
own children at home. This means that we will 
work hard to ensure that they receive a good edu­
cation, both in acadenrvcs and character.
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E D U C A T IO N  f o r  t h e  H A N D I C A P P E D  L A W  R E P O R T

-» These k tttr j lure been edited to tUmlruU atmncou* u d  Irrtk n n t material.

o f  th is  le tte r , th e  S ta te  ed u ca tio n a l a g en cy  (S E A ) m ust a lso  
m ee t th e  req u irem en ts  a t  34 C .F .R . 7 4 .9 2 . T h a i sec tio n  states 

that:

M e th o d s  an d  p ro ced u res  fo r m a k in g  paym en ts to  
re c ip ie n ts  shall m in im ize  th e  tim e  elapsing b e ­
tw e e n  (he tran sfe r o f  fu n d s  an d  the rec ip ien t’s 

d isb u rsem en ts .

A  F e d e ra l au d ito r m ay  o b je c t to  a p rocedure  fo r pay­
m en ts  w h ic h  re leases  funds to  L E A s m o n th s befo re  th e  funds 
a rc  a c tu a lly  ex p en d ed . O n the o th e r  hand, i t  m ay  n o t be 
e f fe c tiv e  to  b o ld  b ack  th e  las t fifty  percen t o f  an  L E A 's 
e n ti tle m e n t un til th e  e n d  o f  th e  fisca l year. A F edera l au d ito r 
m a y  a ls o  q u e s tio n  th a t p rac tice .

I f  th e  S E A  is  co n ce rn ed  a b o u t reports  reg ard in g  the 
e x p e n d itu re  o f  en titlem en t fu n d s  b y  L E A s, it  w ould  be  
p o s s ib le  to  re q u ire  q u a rte rly  re p o r ts  o n  actual expend itu res  
an d  s t i l l  a llo w  L E A s to  d raw  o u t  en titlem en t funds a s  they 
w ere  e x p e n d e d . Q uarte rly  rep o rts  c o u ld  be  used to  help  
sa tis fy  d ie  req u irem en ts  in E D G A R  an d  o ther F edera l re ­
q u ire m e n ts  reg a rd in g  a  g ra n te e 's  resp o n sib ility  fo r m o n ito r­
in g  a  s u b g r a n te e ’s a c tiv it ie s .  A s  y o u  know , th e  n o n - 
su p p la n tin g  req u irem en ts  fo r  L E A s in  th e  E H A -B  d o  take 
in to  a c c o u n t th e  a c tu a l ex p en d itu re  o f  funds, so  the d e ta iled  
re p o r t y o u  c u rre n tly  req u ire  is  u se fu l (s e e  34 CJF.R. 300 .230). 
H o w e v e r, a n  S E A  h as th e  o p tio n  o f  estab lish ing  its  ow n 
p ro c e d u re s  fo r d em o n s tra tin g  c o m p lia n c e  w ith the req u ire ­
m e n ts  u se d  fo r  F edera l e n title m e n t fu n d s w hen  th ere  is  no  
sp e c if ic  F e d e ra l s tan d a rd . W e a rc  n o t aw are  o f  an y  F ederal 
re q u ire m e n ts  w h ich  w ou ld  m ak e  i t  necessary  to  c o lle c t a 
d e ta ile d  re p o r t  a b o u t a n  L EA ’s  ex p en d itu res  for a  six -m o n th  
p e r io d  b e fo re  th e  S E A  re leases  th e  balance  o f  an  L EA ’s  
e n ti t le m e n t fu n d s .

In  y o u r  Jcurx, you  a sk ed  if. in s te ad  o f  ask ing  fo r a  report 
sh o w in g  a c tu a l e x p en d itu re s , y o u  c o u ld  ask  L E A s fo r the 
fo l lo w in g  in fo rm ation :

A  s im p le  one -p ag e  re p o r t sh o w in g  a lin e  item  
b u d g e t (a s  ap p ro v ed  by  the  S E A ) and a  co lu m n  
fo r  a c tu a l e x p en d itu re s  by  lin e  item ; and

A n  assurance from  the  L E A  supe rin tenden t that 
th e  re q u ire d  a ccounu 'ng  p ro cedu re s  have been 
fo l lo w e d  and  tha t re co rd s  a re  a v a ila b le  for a u d iL

R e g a rd le s s  o f  th e  s in g le  a u d it requ irem en t, as lo n g  as 
d e ta ile d  in fo rm a tio n  sh o w in g  a c tu a l expend itu res is  ava il­
a b le  f o r  a u d its , th e re  is  n o  F ed era l req u irem en t fo r th e  SE A  to 
c o n tin u a lly  c o lle c t th is  in fo rm a tio n  a t th e  S u te  level. A s long 
as p ro p o s e d  p ro ced u res  p ro v id e  d ie  S E A  w ith access  to  th e  
in fo rm a tio n  i l  n eed s  to  m o n ito r  L E A s* com pliance  w ith  the 
F e d e ra l re q u ire m e n ts  fo r these  th re e  en titlem en t p ro g ram s, it 
a p p e a rs  th a t th e  p ro p o sed  p ro c e d u re s  you described  d o  no t 
c o n f l ic t w ith  F ed e ra l req u irem en ts  a t  th is  lim e.

I f  you p ro p o se  a n y  ch an g es  in  th e  p ro ced u res  cu rren tly  
used  b y  L E A s to  c o lle c t en titlem en t funds, you  m ust d iscuss 
th ese  c h an g es  w ith  th e  o ffic ia ls  w h o  a re  re sp o n sib le  fo r S ta te  
au d its . S la te  au d ito rs  m u s t b e  ag reeab le  to  a n y  ch an g es  you 
p ro p o se  to  m a k e  in ex is tin g  procedures.

W e h o p e  th a t you find  th is in fo rm ation  u se fu l. P le a se  le t 
u s  k now  i f  y o u  have a n y  ad d itiona l questions.

G . T h o m as B ellam y, P h D .
D irec to r
O ff ic e  o f  S pec ia l E duca tio n  

P ro g ram s

In qu iry  by : M ichae l P. F a rr is
H o m e  S choo l L egal D efense  A sso c ia tio n  
731 W alker R o ad  
S u ite  E -2  
P .O . B ox 9 5 0  

’ G re a t F a lls . VA 22066

D ig est o f  In q u iry  
(M arch  18 .1988)

•  M a y  a  pub lic  sch o o l d is tr ic t re q u ire  tha t h an d i­
cap p ed  ch ild ren  ta k e  p a r t in  its sp ec ia l ed u ca tio n  
p ro g ram ?

•  M a y  paren ts o f  h an d icap p ed  ch ild ren  o p t to  m ak e  
n o n p u b lic  a rran g em en ts  fo r th e ir  c h ild re n ’s educ *fo*- 
such  a s  p riva te  o r  h o m e  sch o o lin g ?

D ig e s t o f  R e sp o n se  
( lu n e  2 4 .1 9 8 8 )

P u b l i c  E d u c a t io n  H o t  M a n d a t o r y  f o r  H a n d ic a p p e d  
C h i ld r e n
W h ile  neither th e  E H A  n o r  its  reg u la tio n s  req u ire  

th a t c h ild re n  w ho  a re  hand icapped  m u s t rece iv e  a  
p u b lic  ed u ca tio n , no n p u b lic  schoo l ch ild ren  h av e  d ie  
rig h t to  p u b lic  a g e n c y  se rv ices .

P a r e n t s  M a y  E d u c a te  H a n d ic a p p e d  C h i ld  A t  H o m e  o r  
in  P r i v a t e  S c h o o l
N o th in g  in th e  E H A  o r  its  reg u la tio n s  p e rm its  in te r­

fe ren ce  w ith  p a re n ts ' r igh t to educa te  their h a n d i­
c a p p e d  ch ild  a t  h o m e  o r  in  a  p riva te  sc h o o l, regard less  
o f  w h e th e r  the  c h ild  w a s  e v e r  en ro lled  in p u b lic  s c h o o l

I
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T e x t  o f I n q u i r 7

W c  ha ve  re c e n t ly  ru n  in to  p ro b lem s  in  severa l states 
w ith  s ch o o l d is tr ic ts  w h o  in te rp re t the Educa tion  o f  the 
H a n d ic a p p e d  A c t ,  20 U .S .C .  S ec . 1401 (et seq.), in  w ha t w e  
b e lie v e  to  be  an in c o r re c t m anne r, a nd  I w o u ld  lik e  to aslc fo r 
y o u r  h e lp  in  c le a r in g  up  the co n fu s io n . T h e  d ispute centers 
o v e r  w h e th e r hand icapped  c h ild re n  m us t pa rtic ipa te  in  the 
p u b lic  s choo l's  spec ia l edu ca tio n  p ro g ram s , o r w he th e r pa r­
en ts m a y  o p t to m ake  o th e r a rrangem en ts  fo r the ir hand i­
capped  c h ild 's  e duca tio n , such as th ro u gh  p riva te  o r home 
s c h o o lin g . W e  h a ve  t r d  seve ra l superin tendents insist that 
h a n d ica p p ed  c h ild re n  m u s t  be educa ted  in  the p u b lic  school 
s ys tem .

In  lo o k in g  o v e r  the  w o rd in g  o f  the pe rtinen t section o f  
the re gu la tio n s , 34 C .F .R .  Sec. 300.403(a).’ it appears, as w e  
h a ve  a lw a ys  unde rs tood  to  be the  case, that a p u b lic  educa­
t io n  m ust be  m a d e  a v a i la b le  to e v e r y  hand icapped  c h ild , but 
th a t the pa rents h a ve  the o p tio n  o f  p ro v id in g  an a lte rna tive  
e d u ca tio n  i f  th e y  so des ire . T h e  parents cannot rece ive  
g o v e rn m e n t  fu n d in g  fo r  a n y th in g  o th e r than the p u b lic  
s c h o o l’s p ro g ra m , b u t th e y  d o  h a ve  the cho ice  to fo rego  
fu n d in g  and  m ake  th e ir  o w n  p ro v is io n  fo r  th e ir ch ild 's  
e d u ca tio n .

O u r  p ro b lem s  w ith  schoo l d is tr ic ts  ha ve  fa lle n  in to  tw o  
d if fe re n t , b u t c lo s e ly  re la ted ca te go rie s . T h e  Grsl in vo lve s  
c h ild re n  w h o  h a ve  n e ve r been e n ro lle d  in  the p u b lic  schools 
( b y  reason o f  b e in g  h om e  schoo led) , b u t w h o  are hand i­
ca p p e d . T h e  schoo l d is t r ic t c la im s  it  has ju r is d ic t io n  o v e r  the 
c h i ld ’s e du ca tio n  u nde r the E H A  s im p ly  b y  v ir tu e  o f  the 
c h i ld ’s b e in g  hand icapped , a lth o u g h  the parents have  n e ve r 
reques ted  tha t the c h i ld  re ce ive  a p u b lic  educa tion  in  a n y  

• fo rm , in c lu d in g  a spec ia l e d u ca tio n  u n d e r the  E H A .
T h e  second  in v o lv e s  c h ild re n  w h o  ha ve  been a  p a n  o f  

spe c ia l e du ca tio n  p ro g ram s  in  the p u b lic  schoo ls , b u t whose 
pa ren ts  d e c id e  at som e p o in t tha t l it c y  w an t to end the ir 
re la t io n s h ip  w ith  the  p u b lic  s choo ls  and to  p ro v id e  education  
f o r  th e ir  c h ild re n  v ia  e ith e r h om e  o r  p r iva te  schoo lin g . In  
su ch  cases, the  schoo l d is t r ic t c la im s  that its ju r is d ic t io n  o ve r 
tltc  c h i ld  con tinues , s ince  the c h ild  w as  o n ce  part o f  an E H A  
p ro g ra m . T h e y  v ie w  the  pa ren ts ’ re fu sa l o f  the co n tin u in g  
In d iv id u a l iz e d  E d u c a t io n  P ro g ra m  as th e y  w o u ld  an o b je c ­
t io n  to  (he n a tu re  o f  the p ro g ra m , instead o f  (os the parents 
in tend) a  de c is io n  to  re m o ve  th e ir  c h ild  from  the pubb'c 
e d u ca t io n  sys tem  com p le te ly , and the re fo re  from  the E H A  
p ro g ra m , as w e l l .  N o  d o u b t the s c h o o l d is tr ic ts ' ob jec tions  in

• 34 C F .R .  Sec. 300.403(a) provides in  pertinent pan:
I f  a handicapped ch ild  hru ava ilab le a Creo appropriate 
pub lic  education and the parents choose to place the 
ch ild  in  a private school o r fa c ility , the public agency 
is not required b y  (hit part to pay fo r the child*! 
education.
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such cases w o u ld  n o t a ris e  i f  these c h ild re n  w e re  e n ro lle d  in  
p riva te  s choo ls , b u t s in ce  these fam ilie s  a rc  hom e s c h o o lin g , 
the p u b lic  s choo ls  a re  susp ic ious  and  u n w i l l in g  to  g iv e  up  
con tro l o v e r  the  c h i ld .

In  l ig h t  o f  these co n fu s io n s  w ith  schoo l d is tr ic ts  in  
several states, I  w o u ld  app rec ia te  it i f  y o u  o r the a pp ro p ria te  
person in  th e  D e p a rtm e n t o f  E d u c a t io n  c o u ld  issue som e k in d  
o f  e xp la na t io n  o r  r u l in g  o n  th is  ques tio n  o f  w h e th e r o r  no t 
p u b lic  e d u ca tio n  is m an d a to ry  fo r  hand icapped  c h ild re n  
unde r the p ro v is io n s  o f  the A c l  I t  w o u ld  g re a t ly  h e lp  us to  
a vo id  unne cessa ry  le g a l ac tio n  i f  w c  c o u ld  ge t a c le a r 
statement o n  w h a t  the  E d u c a t io n  fo r  the H and icapped  A c t  
p ro v ides  o n  th is  a rea .

T h a n k  y o u  v e r y  m uch  fo r  y o u r  h e lp  in  th is. I f  y o u  ha ve  
a n y  questions a b o u t th is , p lease le t m e k n o w .

T e x t  o f  R esponse

A f t e r  fu r th e r  co n su lta t io n  w ith  o th e r stafT in  the  D e p a rt­
m ent o f  E d u c a t io n , 1 h a ve  som e a d d it io n a l in fo rm a tio n  o n  the 
issues y o u  ra is ed  in  y o u r  le tte r.

Y o u  asked  a b o u t bo th  c h ild re n  w h o  a re  hand ica pped  and 
ha ve  n e ve r been  e n ro lle d  in  p u b lic  schoo ls  (b y  reason o f  
b e in g  hom e-schoo led), and c h ild re n  w h o  a re  hand icapped , 
have  been e n ro lle d  in  the p u b lic  s choo ls , and h a ve  le ft to  be 
educated in  c i th e r  a  p r iva te  s ch o o l o r th ro u g h  hom e-schoo l­
in g . Y ou  a re  c o n ce rn e d  a b ou t p u b lic  agencies  ta k in g  the 
pos ition  th a t th e y  h a ve  ju r is d ic t io n  o v e r  such c h ild re n  u n de r 
a u th o rity  p ro v id e d  b y  P a rt B  o f  the  E d u c a t io n  o f  the  H a n d i­
capped A c t  ( E H A - B ) .

U n d e r  E H A - B .  p u b lic  agenc ie s  a re  re q u ire d  to  p ro v id e  a 
free  a p p ro p ria te  p u b lic  e d u ca tio n  ( F A P E )  to  a ll h a nd icapped  
c h ild re n  w i t h in  an  a g e n c y 's  ju r is d ic t io n . H o w e v e r ,  the re  is 
no th in g  in  th e  E H A - B  statute o r  re gu la t io n s  that ind ica tes  
that the F A P E  re q u irem e n t a p p lic a b le  to  p a rt ic ip a t in g  S tates 
w as  in tended  to  in te r fe re  w i th  the r ig h t  o f  parents to  erin 
th e ir c h ild re n  at h o m e  o r  in  a  p r iv a te  schoo l in  acco 
w ith  th e ir S ta te ’s p ro v is io n s  f o r  these a lte rn a tives .

I t  is c le a r  u n d e r the  E H A - B  re gu la t io n s  and (lie D e p a rt­
m en t o f  E d u c a t io n ’s G e n e ra l A d m in is t ra t iv e  R e g u la t io n s  
( E D G A R )  tha t p u b l ic  e du ca tio n  is n o t m a n d a to ry  fo r  c h ild re n  
w h o  are h a n d ic a p p e d . In  a d d it io n  to  the re g u la to ry  passage 
w h ic h  y o u  c ite d  in  y o u r  le tte r, 34 C .F .R .  S ec . 300.403(a), the 
E H A - B  s e c t i o n s  im m e d i a t e l y  f o l l o w i n g .  S e c s .
300.450-300.452a n d  p a r t ic u la r ly  E D G A R  a t 34 G F . R .  S e c s . 
300.651-662, d e fin e  th e  r ig h ts  o f  n o n p u b lic  schoo l c h ild re n  
and  the l im ite d  o b lig a t io n s  o f  p u b lic  agenc ies  fo r  those 
ch ild re n .

W h i le  these re g u la t io n s  d e fin e  the n o n p u b lic  schoo l 
c h i ld ’s r ig h t  to  p a rt ic ip a te  in  p u b lic  a g e n c y  se rv ices , th e y  d o  
no t e xpand  o r  l im it  a S ta te ’s a u th o r it y  to re gu la te  o r  o th e rw is e  
set standards f o r  th e educ a tio n  o f  c h ild re n  r a id in g  in  tltc  
State w hose  pa ren ts  choose  to  c n ro j l  them  in  n o n p u b lic  
educa tiona l p ro g ra m s .
  •  : >  .  .  .
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I h o p e  you  find  th is  in fo rm a tio n  help fu l. L e t m e know  i f  
w e  c a n  be  o f  add itio n a l a ss is ta n c e .

C h arle s  J . O ’M alley . Ph .D .
E x e c u tiv e  A ss is ta n t for P riv a te  E ducation

lyquiry by : C h a rlo tte  D cs  J a rd in s  
E x ecu tiv e  D ire c to r
C o o rd in a tin g  C o u n c il fo r H and icapped  

C h ild ren  
2 0  E. J a c k s o n  B lv d ., R oom  9 0 0  
C h icag o , EL 6 0 6 0 4

D ig es t o f  I n q u i ry  
(A p ril 5 .1 9 8 8 )

W h y a J e c h c r o ’ 
fo r sc rv iccA u n d e r

y d ep en d en t c h i ld r e n /o t  e lig ib le  
.. 94-142?

•  A rc  E H A  a n d  S ec tio n  50 4  in con il ic rw ith  respec t tn 
c o v e ra g e  fo r c h e m ic a l d e p e n d e n c y ? ,

^ g e s t  o f  R espc 
Ju n e  16 ,1 9 ^8 )

Qualifying Condition'  
C h em ica l d e p e n d e n c y  a i ;  

“ o th e r  hea lth  im p a ired  
C hem ica lly  d e p e n d e n t s t  
p a ir in g  o r  h a n d ic a p p in g  cC. 
e d u c a tio n , u se  o f  E f

ic docs n o t m ake  a child  
ider E H A . U nless the 
it has a n o th e r health  im - 
ld ition  req u iring  special 

> se rv e  h im  is  im proper.

E H A  N o t  in  C o n f l i c t  w ith  S e c t io n  5 0 4
W h ile  the d e firy fio n s a n d  p c rtb n s  p ro tec ted  under 

E H A -B  and  S ec tio n  5 0 4  d if fe r  regard ing  co v erag e  for 
c h e m ic a l d ep en d en cy . d ie  sta tu tes a rc  n o t in  conflic t 
a n d  sch o o l d is tr ic ts  a rc  n o t p recluded  \r o m  com ply ing  
w ith  b o th  s ta tu te s .

T e x t o f  In q u i r y

T h is  le u t^ c o in e s  to  re q u e s t a  c larifica tion  o f'lu i O S E P  
w ritten  c o m m u n ic a tio n  re g a rd in g  elig ib ility  o f  studcm s w ith 
su b s ta n c e  a lfuse p ro b le m s fo r  serv ices u n d e r  P JL  74-142, 
p u b lish ed  finder y o u r  n a m e  in  Education fo r  the lid 
capped Law Report, F eb ru a ry  2 7 .1 9 8 7 .

A s /a  re su lt o f  th is  co m m u n ica tio n , an d  a subsequeil 
U lino iS & tatc  B oard  o f  E d u c a tio n  M em orandum  on  th e  sam e '' 
issu cy /lltin o is  s tu d en ts  w ith  su b s ta n c e  abuse  p ro b lem s have 

/ i c n i c d  a cce ss  to  se rv ic e s  u n d e r  P.L. 94-142.

vThc O S E P  an d  ISBE co m m u n ica tio n s  o n  th is issue havi; 
c a u s a l a g rea t deal o f  co n fu s io n  in  Illin o is , especia lly  sin^ 
Section S04 o f  th e  Rehabilitation Act o f 1973 lias dcfir 
substaircc ab su e  a s  a d isab ility  and  S ec tion  504 p roh io its  
discrim ilu iiion  by rec ip ien ts  o f  federa l funds. A  n u m h er o f  
Illinois a tto rneys have  ind ica ted  th a t both  the O S E P  an d  
ISB E  e lig ib ility  de te rm in a tio n s a re  in co n flic t w ilh h c c l io n  
504, and thYy h ave  ind icated  th e ir in te re st in  pursu ing  the  
m atter th rough  th e  courts.

A n u m b er o f  despera te  p aren ts  w hose  chfldren  h av e  
been den ied  access to  serv ices as a  re su lt o f  th c /c  de te rm in a ­
tions have  con tac ted  o u r o ffice  fo r ass is tance . In  so m e  o f  
these cases, the p aren ts  w ere  o rdered  by ih y c o u r ts  to p lace  
their studen ts in  a  d rug  reh ab ilita tio n  fac ility  —  an  o rd e r  
w hich they  can n o t im p lem en t w ith o u t thcyfinanrial coopera­
tion o f  die schoo l d istric t.

T he  en d  re su lt oV the O S E P  and  I9 B E  detcrm inau 'on is 
that s tuden ts  w ith  several substancry  ab u se  p rob lem s a re  
p revented  from  g e ttin g \th e  h e lp  th ey m ccd  because  th e  h igh  
co s t o f  th is  se rv ice  can o n ly  b e  b o ry e  a t  pub lic  expense .

T he Illino is D ep artm en t o f  M arital H ealth  an d  D ev e lo p ­
m ental D isab ilities likew ise  h as its o w n  ru le  p lac ing  fund ing

/ed u ca tio n  agencies, 
ig cn c ies  each  in turn  d e n y  
; c a se s , studen ts an d  p a ren ts  

P re s id e n t o f  th e  U n ited  
offensive ag a in s t substance  
je  SA Y  N O  T O  D R U G S , 

an d  s ta te  agenc ies  from

atiresponsib ility  on  loca l an d )
W hile  federal and sta^ 

responsib ility  in su b s tan ce  a d  
ge t a m ixed  m essag e . W hyre)
S tates has launched  a  m f io r  
abuse w ith  a c lea r, loud / 
students a re  p reven ted  by  fe  
im plem en ting  th is federal d in x tiv k  b y  th e  federal an d  sta te  
agencies w hose  desigijftted re sp o n sib ilitie s  a re  to p ro v id e  the 
needed ass is tance .

Your clarifica tion  is req u ested  to V n ab le  s tuden ts  to  g e t 
the educational scyvices th ey  need in \a  se ttin g  w hich w ill 
p rov ide  th e  rc la t/d  se rv ices  n eed ed  u? b c n 'r ‘ 
educational prog

T ex t o f  R e sp o n se

T h a n y  you fo r  your Ic a e r  req u es tin g  clarifica tion  o f  a  
F e b r u a r y ^ , 1988. le tter th is  o ffice  p rep a red  regard ing  e lig i­
b ility  oL studen ts w ith  su b stan ce  a b u se  p ro b lem s lo r  se rv ices  
under B o f  th e  E ducation  o f  th e  H an d icap p ed  \ c t  (E H A - 
B).

In  y o u r le tter, you  s u t c  tha t, b ecau se  o f  th is O ffice  o f  
Spcfcial E ducation  P ro g ram s (O S E P ) p o licy  IctierA and a  
su b sequen t Illino is S la te  B oard  o f  E d u ca tio n  m em orandum  
ofi the sam e sub jec t. Illino is studen ts w ith  su b s tan ce  abuse  
Broblcms have been  den ied  access  to  se rv ice s  u n d er E R A -8 . 
fo u  s u ic  fu rther th a t these tw o  co m m u n ica tio n s  h ave  c a u jc d  

a  great dea l o f  co n fus ion  in Illino is, e sp e c ia lly  s ince  S ec tio n  
504 o f  the  R ehab ilita tion  A c t o f  1973 p ro h ib its  d isc rim in a ­
tion  by  rec ip ien ts o f  F edcrai funds.

C 1989 CRR Publishing Company, Alexandria, VA 32313-tOOS



.13:148

■Apr 0 8 ,1 9 9 3  0 3 :5 5 PM  FROM  H S L D A  L e g a l  D e p t  T O  1907465456S p

E D U C A T I O N  t o r  t h e  H A N D I C A P P E D  L A W  R E P O R T

-* XktM  M U rt k*T« taea «M M  U  d W k iU  c c tn jx o rt w*4 Im titru t

iVl-
filcr,*

ng, w h ic h  
$88 and the 

c n to f

T e x t  o f  I n q u i r y

i re q u e s t in g  re l ie f  C roat the  O fG o c  o f  S pe c ia l Fid  
lio n  P r it g ra m s  re g a rd in g  a d e n ia l b y  the In d ia n a  D c | 
o f  E d u c a t io n  f o r  a  d u e  p rocess  h e a r in g  re g a rd in g  ihe  
s ian  o f  a f r c e  a p p ro p r ia te  p u b lic  edu ca tio n  f o r  m y  daw: 
s tu d e n t h \ ih e  T ip p e c a n o e  (C ou n ty)  S cho o l C  
L a fa y e t te ,

I  a m  e n c o r i n g  a c o p y  o f  m y  request fo r  a 
w as  r c c e iv c d \ b y  the  D iv is io n  o n  A p r i l  14, 
response  w h ic lX w a s  re c e iv e d  f r o m  the  Ind ia na  
E d u c a t io n .

T h i s  w a s  a  r W ie s t  fo r  a  s e cond  hea ring/ fo r m y  daugh te r, 
the f i rs t  o f  w h ic h  V a s  re fe r re d  to  in  the April 28,1988 le tte r 
f ro m  K e v in  M c D o V e l L  I  am  a lso  e n c lo s in g  p a g e  seven iro m  
the d e c is io n  r c s u I l in V  f ro m  th a t h e a r in g / w h ic h  w a s  rendered 
b y  M .  Je a n  R a w s o n W  J a n u a ry  7 , 195i8, w h e re in  is  de fined  
the th re e ,h e a ra b le  issues. (N o t re p ro d u ce d .] (1) W h e th e r the  
p ro p o s e d  E E P  f o r  1987-1988 w a s  a pp ro p ria te  f o r  the  c h ild ; (2) 
W h e th e r  th e  p a re n ts  a rA  e n t it le d  la  re im bu rsem en t fo r  th e ir  
costs e x p e n d e d  f o r  re la te !} s e rv ic e s  and independen t e va lu a ­
tio ns  in  1985-86, 1986-i
G L A S S 'S  (the s c h o o l’s) 
n o t ic e  o f  p a re n ta l r ig h ts  in  1' 
Y o u  w i l l  n o te  th a t ap; 
1987-88 w a s  n o t  d e s c rib e d  

I t  is  m y  b e l ie f  th a t m  
1988 w a s  b a s e d  o n  n e w

1987-1988: (3) W h e th e r 
and p ra c tice s  re ga rd in g  

-86 and 1986-87 w e re  p roper, 
ness o f  the p ro g ra m  p r io r  to  

issue.
rc q y e s t  fo r  a h e a r in g  o n  A p r i l  6 , 

and  that the  request fo r  a
h e a r in g  has  b e e n  u n ju s t#  d cn ie  

P le a s e  c o o ta c t  m e  fo r  m o re  i 
w h a t o p t io n s  in  th is  m a tte r m a y  be) 
fo r  S p e c ia l E d u c a t io i/ P ro g ra m s . I  
572-2892.

T e x t  o f  R e

abort and  le t m e b o w  
Tcrded  us b y  the O f f ic e  
oay be reached  a t (317)

T h a n k  y o u  Cbr y o u r  le t te r  co n ce rn  d ig  the  den ia l b y  the  
In d ia n a  D e p a r tm e n t  o f  E d u c a t io n  (S EaV  o f  y o u r  A p r i l  6, 
1988. re q u e s t l o r  a  d ue  p ro cess  b ea rin gX in  re ga rd  to  th e  
p ro v is io n  o f  /  f re e  a p p ro p r ia te  p u b lic  o d yc a t io n  fo r  y o u r  
d a u g h te r .

T h e  d o c u m e n ts  s u bm itte d  w i t h  y o u r le tte r g a ted that the  
S E A  is  r e f u t i n g  y o u r  request f o r  a d u e  p ro c c s ih c a r in g  based 
on  t lx :  le f la l p r i n d p a l  o f  r e s  ju d i c a t a .  T h a n  is . tl>c S E A  
co n te n d s  H uh  th e  se ve n  issues y o u  raised m  y o u r  A p r i l  6 d u e  
p ro cess  re q u e s t w e re  a lre a d y  ra is e d  and d isposed  o f  b y  the  
h e a r in g  o f f i c e r  d u r in g  the  f irs t h e a r in g  co n vened  V o  b e h a lf o f  
( / )  a n d  th a t th e  o rd e rs  o f  th e  h ea rin g  o f f ic e r  w e re  n o t

W t  B  o f  th e  E d u c a t io n  o f  th e  H and icapped  Ac ridoes  n o t 
p r o v id e  a n y  a u th o r it y  fo r  an  S E A  to  d en y a pa ren t'sVequcs t 
f a A  h e a r in g .  34 C F . R .  S ec . 300.506(a). In  fa c t, the E H A - B  

jla t io n s  s p e c if ic a l ly  p ro h ib i t  lo c a l and S ta te  e d u c a lc  
\ e n c y  e m p lo y e e s  f ro m  fu n c t io n in g  as due  p rocess  h c ip n g  

J f f ic e rs . T h e  issue  o f  w h e th e r o r  n o t a pa ren t's  request fo r  a

h e a rin g  is based on n e w  issues o r  no t c a n  o n l y  b e  dptriefcd b y  
an  im p h r t k l  h ea rin g  o ff ice r. 34 C E R -  S ee . 3 0 p^ 7 (a ) .

W h i J c i t i n o  w a y  p resuppos ing  h o w ^ rn e a r in g  o ff ic e r 
w o u ld  d e c id e  a v ^ h is  issue, w e  t r e n d i n g  to  con ta c t the 
In d ia na  D c p a r t ro c n N o f E d u c a t io jK to  re m in d  them  o f  the 
a b o ve  rc> lu ircm cn l a n o ih q ir  o h j j f o i i o n s  u n d e r  34 C i\ R .  See. 
300.506 and  34 C J F J L  S^KW0-507(a).

T h a n k  y o u  fo r  b p iifg in g  th is  m a tte r to  o u r  a tten tion .
; B e l la n w < P h .D .

'D ire c to r
O f f ic e  o f  S pec ia l E d u c a t ft  

P ro g ra m s

In q u i r y  b y : Beth E .  W ie rd a  
L e g a l C o u n s e l I I
N eb raska  D epa rtm en t o f  E d u c a t io n  
301 C en te n n ia l M a l l  S ou th  
B o x  94987
L in c o ln . N E  68509-4987

D ig e s t o f  I n q u i r y  
(M a rch  17.1988)

• M us t so L E A  take r a y  a c tio n  i f  i t  b e lie ve s  that a 
c h ild  in  a non p u b lic  o r  bo rne s ch o o l q u a lif ie s  fo r  and 
w o u ld  benefit f ro m  specia l e d u ca tio n  se rv ices  b u t the 
pa ren t w i l l  no t p e rm it the c h ild  to  ta k e  pa rt in  such 
activ ities?

/
D ig e s t o f  R e s p o n se  . \ /

(June 6.1988)

f
P a r e n t s  M a y  R e fu s e  S p e c ia l  E d u c a t io n  f o r  N o n p u b lk  

o r  H om e  S tu d e n ts
E H A  re gu la tio ns  re q u ire  that s tuden ts  e n ro lle d  in  

n o n p ub lic  a  h o m e  schoo ls b e  g iv e n  th e  o p p o rtu n ity  to 
take  p a rt in p u b lic  schoo l specia l e d u c a t io n  a c tiv itie s , 
b u t the re  is no  fede ra l a u th o r ity  to  d is re g a rd  a pa ren t’s 
d e c is io n  not to  le t th e ir  h and ica pped  c h i ld  pa rtic ipa te .

T e x t  o f  I n q u i r y

W e  a rc  seeking y o u r  assistance in  a n s w e r in g  a qucstioa  
re la ted  to  the p ro v is io n  o f  specia l e d u c a t io n  se rv ices  to 
students en ro lle d  in  n o n  p u b lic  schoo ls  o r  h o m e  schoo ls . O u r  
ques tion  is as fo llo w s ;

I f  an L E A  b e lie ve s  (hat a c h ild  e n ro l le d  in  a 
n o n p u b lic  x h o o l  o r  a hom e schoo l is  e l ig ib le  fo r  
and  w i l l  b e ne fit fro m  the p ro v is io n  o f  spec ia l

O 1941 CRR Pvb«*hlnQ Company, Alexandria. VA 223t3*190S
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educa tion  se rv ices b u t the pa ren t refuses to  a llo w  
the c h ild  to  pa rtic ipa te  in  specia l education  ac­
t iv it ie s . w h a t action , i f  any. shou ld  the  L E A  take?

Y o u r  assistance in  answe ring  th is question w i l l  be 
h e lp fu l to  us as w e  con tinue  to p ro v id e  specia l education 
se rv ices to c h ild re n  in  Nebraska.

T e x t  o f  Response

T lta n k  y o u  fo r  y o u r  lette r to J c IT  C ham pagne  con ce rn in g  
the p ro v is io n  o f  specia l educa tion  services to ch ild re n  en ­
ro lle d  in  n o n p ub lic  o r  home schoo ls . U n d e r 34 C JF .R . Secs.
300.450-452 and 34 C JF .R . Secs. 76.650-76.662, these stu­
dents m ust be p ro v id e d  w ith  a genu ine  o p p o rtu n ity  fo r 
equ ita b le  p a rtic ip a tio n  in the p t iB ic  schoo l p ro g ram . Sec 34 

__  C 3 TR rS e c .T6 .6 5 1(a).
T h is  Fe de ra l requ irem en t does not l im it  o r  expand  u*e 

a u th o r it y  o f  State and loca l agencies to p ro v id e  services 
u n d e r State o r  lo ca l statutes and re gu la t io n . Rather, it defines 
the  State  o r  lo ca l o b lig a t io n  th a te x fa s  w h e n a p a re ru _ « . 
c re is c s d ie  n R h l u nd cTan v  Stale o U o c a l~ u ih Q r ity  toeduca te
n r h j jd  q |U c ide  n f  lh fyp nh lir_ pm ffram .

F e d e ra l ru les  de te rm ine  the r ig h t o f  the n o n p ub lic  
s choo l c h ild  w h o  is handicapped and w ishes to pa rtic ipa te  to 
ha ve  the o p p o rtu n ity  to  pa rtic ipa te  in  p u b lic  school services. 
T h e y  d o  no t estab lish c r  e lim ina te  a n y  r ig h t  o f  a pa rent to 
re fuse  to a llo w  the c h ild  to  pa rtic ipa te  in  special educa tion  
a c tiv it ie s  w hen  the pa ren t’s dec is ion  is that (he ch ild  shou ld  
no t pa rtic ipa te . In  th is la tte r s itua tion . S tatc and loca l rc o u ir t r ^ -  
m cnts are de te rm ina tive .  W h i k  a schoo l d is tr ic t must stand 
re a d y  to se rve  a c h ild  w hen  that c h ild  seeks services, e ithe r 
th ro u gh  re gu la r e n ro llm en t o r p a rtic ip a tio n  as a n o n p ub lic  
s choo l student, there is no  Fede ra l a u th o rity  to o ve rr id e  a 
pa ren t's  d ec is ion  no t to  have th e ir c h ild  pa rtic ipa te .

W e  hope y o u  find  th is in fo rm a tio n  h e lp fu l.

G . Thom as  B e llam y, P h .D .
D ire c to r
O f f ic e  o f  Specia l E duca tio n  

P rog ram s

Inquiry b y :  H o n o ra b le  P h il  G ra m m  
U n ite d  States S ena te  
W a s h in g to n , D C  20510 
o n  b e h a lf o f  
G o o n  M . S ca rb o ro u g h  
S upe rin te n d en t 
M a r t in s v i l le  P u b l ic  S choo ls  
M a r t in s v U le , T X  75958

D ige s t o f  I n q u i r y  
( F e b ru a ry  25,1988)

A r e  s kh o o l d is tr ic ts  re qu ired  to  p ro v id e  sum m e r 
p ro g ra m s Y o r  hand icapped  c h ild re n  i f  t^fcir pa ren ts so 
request?

*  M a y  E H A - B  funds be  used to  jt ify  le g a l and a d ­
v o c a c y  costs V f  parents o f  hand icapped  ch ild re n ?

) iges t o f  R espc 
. ( J u ly  2 8 ,I98l!

rg  E S Y  P r o g r a m s  to

m ust b e  m ade  ava ii-  
to  p ro v id e  F A P E  to a

E H A -B  B a r s  S t a i e s } r o m  D e n y  
H a n d ic a p p e d  C h i ld r e n  
E x te n d e d  schoo l yeak prog 

a b le  w h e n  th e y  a rc  ncc^ssa 
h a n d ica p p e d  c h ild .

E U A -B  F u n d s  M ery H o t  P a f o L c g a l  a n d  A d v o c a c y  C o s t s  
E H A - B  fu nds  canno t o e  V s cd  to  pay f o r  le ga l and 

a d vo c a c y  costs o f  a pa re ftt.o r f iu b lic  a ge n c y : sepa ra te ly 
fu n d e d  p ro te c t io n  a n d f id v o c a ^ r  agencies h e lp  fa c i l i ­
tate p a re n t in v o lv e m e n t c a lk d \ fo r  in  fe d e ra l specia l 
e d u ca tio n  k g is la t ic

T d o  o f  I n q u i r y

W e  a re  e n d o s tn w a  le t te r that w i l l  iJfTect o u j  Specia l 
E du ca t io n  C o o p e ra t iv e  th is c o m  in g  s u m m e rV t seems tha t the 
Texas E d u c a t io n  A g / n c y  w i l l  no t fund  a n y th in g  b u t a bus
rou te . M y  c o r  
A d v o c a c y , In c o r  
th e ir fu n d in g?  I j 
a id  fo r rep resen t 
d is tr ic t and

' is  i f  o u r  ta x d o lla rs  a fc  p a y in g  fo r  
a ted . w h a t is y o u r  pos itron  re ga rd in g  

f a lso  opposed  to  go vem m cn t- K in d cd  lega l 
(ion o f  a n y  m a lco n te n t to  sue us V s  a schoo l 
ta x  d o lla rs  (state o r  federa l) p a v in g  to 

essen tia lly  p a y / o r  b o th  sides.
T h e  a n jm d e  taken  b y  som e  parents o f  h and icapped  

ch ild re n  is  that i f  th e y  w an t i t .  it  s h ou ld  be  p ro v id e d . O u r  
o th e r c h ild re n  d o  n o t g e t e v e ry th in g  th e y  w o u ld  l ik e  lo tiia ve . 
A d vo ca c y ,/ in c o rp o ra te d  has c o n v in c e d  som e o f  o u r  parents 
that m o n e y  is  n o  o b je c t . A c c o rd in g  to  them , wc a rc  ob lig\(ed 
to  p ro v id e  a n y  s e rv ic e  the  pa ren ts  b e lie ve  w o u ld  b e  h c lp f u \ l f  
dungs  k eep  g o in g  the w a y  th e y  a re . those pa ren ts w i l l  
d em and in g  24-hour se rv ice  fo r  7 da ys  a week, 

t w i l l  b«. lo o k in g  fo rw a rd  to  y o u r  re p ly .

S U P P L E M E N T  2 2 5  
S E P T E M B E R  2 3 , 1 9 M
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(2)

(3 )

(4 )

(d )

( e )

OAR 581-21-029,  Home Schooling  f o r  Handicapped Students  
(1 )  The fo l l o w i n g  d e f in i t i o n s  apply to  OAR 581-21-029:

(a )  " D is tr ic t"  means the school d i s t r i c t  o f  the p a r e n t ' s  r e s id e n c e  on the 
date o f  the n o t i f i c a t i o n  to  the superintendent  by the parent or  
guardian o f  the in t e n t  to  t each  the ch i ld  a t  home.

(b> "Resident d i s t r i c t  super in ten d en t"  means the super in tendent  o f  the 
d i s t r i c t  as defined In S e c t i o n  ( 1 ) ( a )  above.

( c )  "Superintendent" means the e x e c u t i v e  o f f i c e r  o f  the Education Serv ice  
D i s t r i c t  or,  where there i s  no ESD, the county school d i s t r i c t  
s erv in g  the school d i s t r i c t  o f  which the c h i l d  Is a r e s i d e n t .
"Parent" means the natural  p a ren t  or lega l  guardian o f  a c h i l d  whom 
the parent d es ires  to be exempted from compulsory attendance under 
the provis ions  o f  ORS 3 3 9 . 0 3 0 ( 5 ) .
"Handicapped child" means a c h i l d  meeting the e l i g i b i l i t y  c r i t e r i a  
fo r  th e ir  s p e c i f i c  handicapping c o n d i t io n  as s e t  fo r th  In OAR 
581-15-051.

When a parent n o t i f i e s  the s u p e r in t e n d e n t ,  as 'provided  in OAR 581-21-025 ,  
t h a t  h e / s h e  Intends to teach the c h i l d  a t  home, the s u p e r in te n d e n t ,  in 
accordance  with OAR 581-21-026 ,  s h a l l  n o t i f y  the r e s i d e n t  d i s t r i c t  
super in tend en t .
I f  the c h i l d  i s  I d e n t i f i e d  as handicapped,  t h e . d i s t r i c t  s h a l l  o f f e r ,  and 
document to cne p a ie n l ,  vppor-fcuni no fo r  tho c h i l d  to  rocoiuo nr 
co n t in u e  to receive  s p ec ia l  e d u c a t io n  and re la ted  s e r v i c e s .  Such 
s e r v i c e s ,  however, sh a l l  not be provided  in the home.
I f  the c h i l d  has been I d e n t i f i e d  as handicapped and the parent r e fu s e s  
s p e c i a l  education s e r v i c e s ,  the d i s t r i c t  s h a l l :
( a )  record the parent 's  r e f u s a l ;
(b )  document to the parent the a v a i l a b i l i t y  o f  s p e c ia l  educat ion  s e r v ic e s  

for  t h e i r  child;  and
( c )  for  the students in a s p e c i a l  ed u cat ion  program, send a n o t i c e  o f  

change o f  placement to the p a r e n t  s t a t i n g  th a t  the parent has e l e c t e d  
to withdraw the c h i ld  from p u b l i c  school under ORS 3 3 9 . 0 3 0 ( 5 ) .  The 
n o t i c e  shall Include s ta te m e n ts  th a t :
(A) The d i s t r i c t  has the r e s p o n s i b i l i t y  to o f f e r  a f ree  appropria te  

publ ic  education,
(8)  The d i s t r i c t  has o f f e r e d  the  f r e e  appropriate  pu bl ic  ed u cat ion ,
(C) The parent may reques t  a due process  hear ing as provided under

OAR 581-15-081.  and
(0) The child i s  e n t i t l e d  a t  any time to r e - e n r o l l  In the p u b l ic

school.  *'* ' ■
(5 )  I f  the parent,  res ident  d i s t r i c t  super in ten den t  or  s uper in ten d en t  

b e l i e v e s  a child Is handicapped, the d i s t r i c t  s h a l l  f o l l o w  procedures  
under OAR 581-15-039 to ob ta in  p a r e n t  consent  for  ev a lu a t io n  to  determine  
the c h i l d ' s  e l i g i b i l i t y  to r e c e i v e  s p e c i a l  education and r e l a t e d  
s e r v i c e s .  I f  the ch i ld  i s  e l i g i b l e ,  the d i s t r i c t  s h a l l  n o t i f y  the parent 
and s h a l l  o f f e r  the ch i ld  a f r e e  a p p rop r ia te  p u b l ic  educat ion .

(6 )  I f  a parent  of  a ch i ld  r e fu s e s  c o n s e n t  fo r  eva lu a t ion  o f  the c h i l d ,  the 
d i s t r i c t  shall  document the r e f u s a l  and I n i t i a t e  due process  hearing

rocedures  under ORS 343.165 and OARs 581-15-080 through 581-15-096 .
( a )  I f  the parent p a r t i c i p a t e s  In the hearing but r e fu s e s  to  comply with 

the d ec is ion  o f  the hear ings  o f f i c e r ,  the d i s t r i c t  s h a l l  document, in 
the hearing record.  Its  a t t em p t  to ev a lu a te ,  i d e n t i f y  and o f f e r  the 
c h i l d  a free appropriate e d u c a t i o n .
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\  (b)  I f  the parent does not p a r t i c i p a t e  in the hear ing ,  the d i s t r i c t  s h a l l
\ document. In the hearing record,  i t s  attempt to  e v a l u a t e ,  i d e n t i f y ,
] and o f f e r  the ch i ld  a f ree  appropria te  educat ion  and the p a r e n t ' s
| lack o f  consent thereto .

T c T J  c h i l d  who has not been evaluated  and I d e n t i f i e d ,  s h a l l  be 
cons idered  nonhandicapped by the d i s t r i c t .

(7)  Notwithstanding OAR 581-21-027 In determining s a t i s f a c t o r y  e d u c a t io n  
progress  f o r  a handicapped c h i l d ,  the d i s t r i c t  s h a l l  d i r e c t  the  
m u l t i d i s c i p l i n a r y  team to evaluate the c h i l d  as required  under OAR 
581-15-072 to  determine whether s a t i s f a c t o r y  edu cat ion a l  p rogress  
appropriate  to the age and handicapping c o n d i t io n  o f  the c h i l d  has been 
made :
(a)  In p la c e  o f  the c h i l d ' s  regular  teach er  as s p e c i f i e d  in OAR 

5 8 1 -1 5 -0 7 2 (7 ) ( a ) ( A ) , the m u l t i d i s c i p l i n a r y  team s h a l l  in c lu d e  the  
parent ,  and the person teaching the c h i l d  when such 1s th e  c a s e .

(b) The m u l t i d i s c i p l in a r y  team s h a l l  s t a t e  whether the c h i l d  has made 
s a t i s f a c t o r y  educational p rogress ,  and th e - s u p e r in t e n d e n t  s h a l l  
c o n s id e r  that  report In determining the c h i l d ' s  p ro g res s .  The 
s tud en t  need not complete a l l  IEP g o a l s  In order  f o r  the  
superintendent  to make a determinat ion th a t  the c h i l d  i s  making 
s a t i s f a c t o r y  educational progress .

(c )  I f  the parent re fu ses  the annual e v a l u a t i o n  or r e f u s e s  to  arrange  to  
have a t e s t  administered as required In ORS 339 .035  and OAR 
581-21-026  for  nonhandicapped s tu d e n t s ,  the s u p e r in te n d e n t  s h a l l  
f o l l o w  procedures s e t  out In OAR 581-21-026(10) ' .  The l o c a l  d i s t r i c t  
may take act ion  aga ins t  the parent fo r  v i o l a t i o n  o f  ORS 3 3 9 .0 3 5  or  
ORS 339.020 .

(8)  The superin tendent  may order the c h i ld  back to  school I f  the c h i l d  has 
not made s a t i s f a c t o r y  educational p r o g r e s s .  The parent  may appeal the  
order  o f  the superintendent fo l l o w in g  procedures  under OAR 5 8 1 - 2 1 - 0 2 8 .  
7 /2 3 / 8 6  ( e f f )

TOTAL P.09
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F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e l a t i n g  t o  e d u c a t i o n a l  p r o g r a m s  a n d  s e r v i c e s  f o r  c h i l d r e n  w i t h

2  d i s a b i l i t i e s  a n d  o t h e r  e x c e p t i o n a l  c h i l d r e n  a n d  t o  p e r s o n s  w i t h  a  h a n d i c a p ;  a n d

3  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

4  B E  I T  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1.  A S  1 4 . 3 0 . 1 8 0  is a m e n d e d  to  r e a d :

S e c .  1 4 . 3 0 . 1 8 0 .  P U R P O S E .  It is  th e  p u r p o s e  o f  A S  1 4 . 3 0 . 1 S 0  • 1 4 . 3 0 . 3 5 0  to

(1)  p r o v i d e  a n  a p p r o p r i a t e  p u b l i c  e d u c a t i o n  for  e x c e p t i o n a l  

c h i l d r e n  in  t h e  s t a t e  w h o  a r e  a t  l e a s t  t h r e e  y e a r s  o f  a g e  b u t  l e s s  t h a n  2 2  y e a r s  o f  a g e :

( 2 )  a l l o w  p r o c e d u r e s  a n d  a c t i o n s  n e c e s s a r y  t o  c o m p l y  w i t h  t h e  

r e q u i r e m e n t s  o f  f e d e r a l  l a w ,  i n c l u d i n g  2 0  U . S . C .  1 4 0 0  -  1 4 8 5  ( I n d i v i d u a l s  w i t h  

D i s a b i l i t i e s  E d u c a t i o n  A c t ) .

* S e c .  2 .  A S  1 4 . 3 0 . 1 9 1 ( a )  is a m e n d e d  to  r ea d :

( a )  A  s c h o o l  d i s t r i c t  s h a l l  o b t a i n  th e  c o n s e n t  o f  th e  c h i l d ’s p a r e n t  [ O R  

G U A R D I A N ]  b e f o r e  a n  in i t i a l  e v a l u a t i o n  o r  p l a c e m e n t  in a p r o g r a m  o f  s p e c i a l

H B 0 2 3 5 c
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1 e d u c a t i o n  a n d  r e l a t e d  s e r v i c e s .

2 * S e c .  3 .  A S  1 4 . 3 0 . 1 9 1 ( b )  is a m e n d e d  to  r ea d :

3 ( b )  A f t e r  in i t i a l  p l a c e m e n t  in  a p r o g r a m  o f  s p e c i a l  e d u c a t i o n  a n d  r e l a t e d

4  s e r v i c e s  a n d  n o t  l e s s  t h a n  o n c e  e v e r y  t h r e e  y e a r s  f o r  a s  l o n g  a s  th e  c h i l d  is a s s i g n e d

5 to  the  p r o g r a m ,  a  [ A N  E X C E P T I O N A L ]  c h i l d  w i t h  d i s a b i l i t i e s  s h a l l  r e c e i v e  an

6 e d u c a t i o n a l  e v a l u a t i o n  f o r  th e  i d e n t i f i c a t i o n  a n d  c l a s s i f i c a t i o n  o f  [ E X C E P T I O N A L ]

7 c h i l d r e n  w i t h  d i s a b i l i t i e s .

8 * S e c .  4 .  A S  1 4 . 3 0 . 1 9 1 ( c )  is a m e n d e d  to  r e a d :

9 ( c )  B e f o r e  a  s c h o o l  d i s t r i c t  i n i t i a t e s  o r  r e f u s e s  a c h a n g e  in a c h i l d ’s  p l a c e m e n t

10 o r  p r o g r a m ,  t h e  d i s t r i c t  s h a l l  n o t i f y  the  c h i l d ’s p a r e n t  [ O R  G U A R D I A N ] .

11 * S e c .  5 .  A S  1 4 . 3 0 . 1 9 1 ( d )  is a m e n d e d  to  r ea d :

12 ( d )  U p o n  c o m p l e t i o n  o f  t h e  e v a l u a t i o n  a n d  b e f o r e  p l a c e m e n t ,  t h e  s c h o o l

13 d i s t r i c t  s h a l l  p r o v i d e  to  th e  p a r e n t  [ O R  G U A R D I A N ]  o f  e a c h  e x c e p t i o n a l  c h i l d  a n

14  o p p o r t u n i t y  f o r  c o n s u l t a t i o n  a b o u t  th e  e v a l u a t i o n .  A  c o n s u l t a t i o n  m u s t  b e  a v a i l a b l e

15 a f t e r  e a c h  r e e v a l u a t i o n  o f  t h e  c o n d i t i o n  a n d  p l a c e m e n t  o f  t h e  e x c e p t i o n a l  c h i l d .

16 * S e c .  6 .  A S  1 4 . 3 0 . 1 9 1 ( e )  is a m e n d e d  to  r e a d :

17 ( e )  A  p a r e n t  m a y  o b t a i n  a n  i n d e p e n d e n t  e d u c a t i o n a l  e v a l u a t i o n  a t  th e  e x p e n s e

18 o f  the  s c h o o l  d i s t r i c t  i f  t h e  p a r e n t  d i s a g r e e s  w i t h  a n  e v a l u a t i o n  o b t a i n e d  b y  th e  s c h o o l

19 d i s t r i c t .  [ T H E  S C H O O L  D I S T R I C T  M A Y  I N I T I A T E  A  H E A R I N G  T O  S H O W

2 0  T H / \ T  I T S  E V A L U A T I O N  I S  A P P R O P R I  YT E. ]  I f . a s  a  r e s u l t  o f  a  h e a r i n g  t i n d e r

2 1  A S  1 4 . 3 0 . 1 9 3 ( c ) .  t h e  h e a r i n g  o f f i c e r  d e t e r m i n e s  th a t  t h e  s c h o o l  d i s t r i c t ’s  e v a l u a t i o n

2 2  is a p p r o p r i a t e ,  t h e  s c h o o l  d i s t r i c t  m a y  n o t  b e  r e q u i r e d  to  p a y  f o r  th e  i n d e p e n d e n t

2 3  e d u c a t i o n a l  e v a l u a t i o n .

2 4  * S e c .  7.  A S  1 4 . 3 0 . 1 9 1 ( f )  is a m e n d e d  to  r e a d :

2 5  ( f )  I f  t h e  p a r e n t  [ O R  G U A R D I A N ]  o b t a i n s  a n  i n d e p e n d e n t  e d u c a t i o n a l

2 6  e v a l u a t i o n  a t  p r i v a t e  e x p e n s e ,  the  r e s u l t s  o f  th e  e v a l u a t i o n

2 7  ( 1 )  m u s t  b e  c o n s i d e r e d  b y  t h e  s c h o o l  d i s t r i c t  in a  d e c i s i o n  m a d e  w i t h

2 8  r e s p e c t  to  t h e  p r o v i s i o n  o f  a n  a p p r o p r i a t e  p u b l i c  e d u c a t i o n  to  th e  c h i l d ;

2 9  ( 2 )  m a y  b e  p r e s e n t e d  a s  e v i d e n c e  a t  a h e a r i n g  r e g a r d i n g  the  c h i l d .

3 0  * S e c .  8 .  A S  1 4 . 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to  r e a d : '

31  S e c .  1 4 . 3 0 . 1 9 3 .  S C H O O L  D I S T R I C T  H E A R I N G S ,  ( a )  I f  a  p a r e n t  r e f u s e s  to
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1 c o n s e n t ,  o r  d o e s  n o t  r e s p o n d  p r o m p t l y  to  th e  s c h o o l  d i s t r i c t ' s  r e q u e s t  f o r  c o n s e n t .

2 u n d e r  A S  1 4 . 3 0 . 1 9 1 ( a )  o r  1 4 . 3 0 . 2 3 5 ( f ) ,  t h e  s c h o o l  d i s t r i c t  m a y  a p p o i n t  a n  i m p a r t i a l

3  h e a r i n g  o f f i c e r  to  c o n d u c t  a h e a r i n g  to  d e t e r m i n e  w h e t h e r  t h e  s c h o o l  d i s t r i c t  m a y

4  in i t i a t e  t h e  e v a l u a t i o n  o r  p l a c e m e n t  o f  the  c h i l d ,  o r  t r a n s f e r  t h e  c h i ld .

5 ( b )  I f  a  p a r e n t  d i s a g r e e s  w i t h  th e  s c h o o l  d i s t r i c t ’s  i n t e n d e d  p l a c e m e n t  o f  a

6 c h i l d  o r  p r o g r a m  fo r  a c h i l d ,  t he  p a r e n t  m a y  r e q u e s t  a  h e a r i n g .  If  a h e a r i n g  is

7 r e q u e s t e d  u n d e r  th i s  s u b s e c t i o n ,  th e  s c h o o l  d i s t r i c t  s h a l l  a p p o i n t  an  i m p a r t i a l  h e a r i n g

8 o f f i c e r  to  c o n d u c t  th e  h e a r i n g .

9 ( c )  I f  a p a r e n t  w i s h e s  to  o b t a i n  a n  i n d e p e n d e n t  e d u c a t i o n a l  e v a l u a t i o n  a t  the

10 e x p e n s e  o f  the  s c h o o l  d i s t r i c t  u n d e r  A S  1 4 . 3 0 . 1 9 1 ( e ) ,  t h e  s c h o o l  d i s t r i c t  m a y  a p p o i n t

11 a n  i m p a r t i a l  h e a r i n g  o f f i c e r  to  c o n d u c t  a h e a r i n g  to  d e t e r m i n e  w h e t h e r  t h e  s c h o o l

12 d i s t r i c t ’s  e v a l u a t i o n  is a p p r o p r i a t e .

13 ( d )  If,  a f t e r  a h e a r i n g  u n d e r  ( a )  o r  ( b )  o f  t h i s  s e c t i o n ,  the  h e a r i n g  o f f i c e r

14 d e t e r m i n e s  t h a t  the  s c h o o l  d i s t r i c t ’s  i n t e n d e d  a c t i o n  is in a c c o r d a n c e  w i t h  l a w  a n d  is

15 in t h e  c h i l d ’s b e s t  in t e r e s t ,  t h e  h e a r i n g  o f f i c e r  s h a l l  a p p r o v e  t h a t  ac t i o n .

16 ^  ( e )  A  h e a r i n g  o f f i c e r ’s d e c i s i o n  u n d e r  th i s  s e c t i o n  is f i n a l  a n d  b i n d i n g  o n  th e

17  s c h o o l  d i s t r i c t  a n d  th e  p a r e n t ,  u n l e s s  a p p e a l e d  u n d e r  ( f )  o f  th i s  s e c t i o n .

18  7 ? 5 ~ S _M r e n t  o r  a  s c h o o l  d i s t r i c t  m a y  a p p e a l  a  h e a r i n g  o f f i c e r ' s  d e c i s i o n  u n d e r

19  th i s  s e c t i o n  to the  d e p a r t m e n t  b y  r e q u e s t i n g  a n  a p p e a l  h e a r i n g  u n d e r  A S  1 4 . 3 0 . 1 9 5 .

2 0  T h e  a p p e a l  h e a r i n g  r e q u e s t  m u s t  b e  in  w r i t i n g  a n d  m u s t  b e  r e c e i v e d  b y  the  d e p a r t m e n t

2 1  w i t h i n  3 0  d a y s  a f t e r  r e c e i p t  o f  th e  r e l e v a n t  h e a r i n g  o f f i c e r ’s  d e c i s i o n .

2 2  * S e c .  9 .  A S  1 4 . 3 0 . 1 9 5 ( a )  is a m e n d e d  to  r e a d :

2 3  ( a )  T h e  d e p a r t m e n t  s h a l l ,  by  r e g u l a t i o n ,  p r o v i d e  f o r  a d m i n i s t r a t i v e  a p p e a l

2 4  h e a r i n g s , b a s e d  o n  t h e  r e c o r d ,  o f  i m p a r t i a l h e a r i n g  o f f i c e r s ’ d e c i s i o n s  u n d e r

2 5  A S  1 4 . 3 0 . 1 9 3 .  A n  a d m i n i s t r a t i v e  a p p e a l  h e a r i n g  s h a l l  c » m n l v  w i t h  a l l

2 6  r e q u i r e m e n t s  n e c e s s a r y  f o r  p a r t i c i p a t i o n  in  f e d e r a l  g r a n t - i n - a i d  p r o g r a m s .

2 7  i n c l u d i n g  2 0  U . S . C .  1 4 0 0  - 1 4 8 5  ( I n d i v i d u a l s  w i t h  D i s a b i l i t i e s  E d u c a t i o n  A c t )  [ i

2 8  B E  C O N D U C T E D  U N D E R  A S  1 4 . 3 0 . 1 8 0  - 1 4 . 3 0 . 3 5 0 | .

2 9  * S e c .  10.  A S  1 4 . 3 0 . 1 9 5  is a m e n d e d  b y  a d d i n g  n c  s u b s e c t i o n s  to  r ead :

3 0  ( c )  A f t e r  a n  a p p e a l  h e a r i n g  u n d e r  th i s  s e c t i o n ,  t h e  d e p a r t m e n t  sh a l l  r e n d e r  its

31 d e c i s i o n  a f f i r m i n g ,  r e v e r s i n g ,  m o d i f y i n g ,  o r  r e m a n d i n g  the  h e a r i n g  o f f i c e r ' s  d e c i s i o n
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u n d e r  A S  1 4 . 3 0 . 1 9 3 .

( d )  A  p a r e n t  o r  t h e  s c h o o l  d i s t r i c t  m a y  a p p e a l  to the  s u p e r i o r  c o u r t  to r  r e v i e w  

o f  th e  d e p a r t m e n t ' s  d e c i s i o n  o n  a p p e a l  u n d e r  ( c )  o f  th i s  s e c t i o n .

* S e c .  11 .  A S  1 4 . 3 0  is a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to r e a d :

S e c .  1 4 . 3 0 . 2 3 5 .  W I T H D R A W A L  O F  C O N S E N T .  I f  u n d e r  a  p r o v i s i o n  o f  th i s  

c h a p t e r  t h e  c o n s e n t  o f  t h e  p a r e n t  is r e q u i r e d ,  t h e  p a r e n t  m a y  w i t h d r a w  the p a r e n t ’s 

c o n s e n t .

* S e c .  12 .  A S  1 4 . 3 0 . 2 7 2  is a m e n d e d  to  r e a d :

S e c .  1 4 . 3 0 . 2 7 2 .  P R O C E D U R A L  S A F E G U A R D S .  A  s c h o o l  d i s t r i c t  s h a d  

i n f o r m  t h e  p a r e n t  [ O R  G U A R D I A N ]  o f  a n  e x c e p t i o n a l  c h i l d  o f  t h e  r i g h t  to r e v i e w  th e  

c h i l d ’s e d u c a t i o n a l  r e c o r d ,  to  r e v i e w  e v a l u a t i o n  t e s t s  a n d  p r o c e d u r e s ,  to r e f us e  to 

p e r m i t  e v a l u a t i o n  o r  a  c h a n g e  in  the  c h i l d ' s  e d u c a t i o n a l  p l a c e m e n t ,  to  b e  i n f o r m e d  o f  

th e  r e s u l t s  o f  e v a l u a t i o n ,  to  o b t a i n  a n  i n d e p e n d e n t  e v a l u a t i o n ,  to  r e q u e s t  an i m p a r t i a l  

h e a r i n g ,  to  a n n e a l  a  h e a r i n g  o f f i c e r ’ s d e c i s i o n ,  a n d  to g i v e  c o n s e n t  o r  d e n y  a c c e s s  

to  o t h e r s  to  t h e  c h i l d ’s e d u c a t i o n a l  r e c o r d .

* S e c .  13.  A S  1 4 . 3 0 . 2 7 2  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to  r e a d :

( b )  T h e  d e p a r t m e n t  s h a l l  e s t a b l i s h ,  b y  r e g u l a t i o n ,  i m p a r t i a l  p r o c e d u r e s  f o r  a  

s c h o o l  d i s t r i c t  t o  f o l l o w  f o r  h e a r i n g s  u n d e r  A S  1 4 . 3 0 . 1 9 3  to  c o m p l y  w i t h  - e q u i r e m e n t s  

n e c e s s a r y  to  p a r t i c i p a t e  in  f e d e r a l  g r a n t - i n - a i d  p r o g r a m s ,  i n c l u d i n g  2 0  U . S . C .  1 4 0 0  - 

1 4 8 5  ( I n d i v i d u a l s  w i t h  D i s a b i l i t i e s  E d u c a t i o n  A c t ) .

* S e c .  14.  A S  1 4 . 3 0 . 2 7 8 ( b )  is a m e n d e d  to  r e a d :

( b )  E a c h  m e e t i n g  c o n c e r n i n g  a n  e x c e p t i o n a l  c h i ld  m u s t  i n c l u d e

( 1 )  a  r e p r e s e n t a t i v e  o f  the  s c h o o l  d i s t r i c t ,  o t h e r  t h a n  th e  c h i l d ' s  t e a c h e r ,  

w h o  is q u a l i f i e d  to  p r o v i d e  o r  s u p e r v i s e  t h e  p r o v i s i o n  o f  s p e c i a l  e d u c a t i o n :

( 2 )  t h e  c h i l d ’s t e a c h e r ;

( 3 )  a t  l e a s t  o n e  o f  t h e  c h i l d ’s p a r e n t s  [ O R  G U A R D I A N S ] ;

( 4 )  t h e  c h i l d ,  w h e n  a p p r o p r i a t e ;

( 5 )  o t h e r  i n d i v i d u a l s  s e l e c t e d  by  th e  p a r e n t  [, G U A R D I A N . ]  o r  s c h o o l

d i s t r i c t .

* S e c .  15 .  A S  1 4 . 3 0 . 2 7 8  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to  r e a d :

( c )  E a c h  s c h o o l  d i s t r i c t  sh a l l  d e v e l o p  a n  i n d i v i d u a l i z e d  e d u c a t i o n  p r o g r a m  f o r
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1 e v e r y  e x c e p t i o n a l  c h i l d .

2 ::t S e c .  16.  A S  l 4 . 3 0 . 2 S 5 ( f )  is a m e n d e d  to  r ea d :

3 (f) A school d is tr ic t shall ob ta in  the consent o f the ch ild 's p a ren t befo re
4  a  c h i l d  m a y  [ N O T ]  b e  t r a n s f e r r e d  to  a s c h o o l  o u t s i d e  th e  d i s t r i c t  in w h i c h  t h e  c h i l d

5 r e s i d e s  [ W I T H O U T  T H E  C O N S E N T  O F  T H E  P A R E N T  O R  G U A R D I A N ] .

6 * S e c .  17 .  A S  1 4 . 3 0 . 2 S 5 ( g )  is a m e n d e d  to r e a d :

7 ( g )  T h e  w i t h h o l d i n g  o f  c o n s e n t  by  a  p a r e n t  [ O R  G U A R D I A N ]  o r  d e p a r t m e n t a l

8 a p p r o v a l  f o r  th e  t r a n s f e r  o f  a n  e x c e p t i o n a l  c h i l d  u n d e r  th i s  s e c t i o n  d o e s  n o t  r e l i e v e  a

9 s c h o o l  d i s t r i c t  o f  the  o b l i g a t i o n  to  p r o v i d e  s p e c i a l  e d u c a t i o n  a n d  r e l a t e d  s e r v i c e s  to  a n

10 e x c e p t i o n a l  c h i l d  u n d e r  A S  1 4 . 3 0 . 1 8 6 .

11 * S e c .  18.  A S  1 4 . 3 0 . 3 4 0  is r e p e a l e d  a n d  r e e n a c t e d  to  r ea d :

12 S e c .  1 4 . 3 0 . 3 4 0 .  P R O V I S I O N  O F  S P E C I A L  E D U C A T I O N  I N  A  P R I V A T E

13 S C H O O L .  H O M E ,  O R  H O S P I T A L  S E T T I N G ,  (a )  I f  a  p a r e n t  o f  a n  e x c e p t i o n a l  c h i l d

14 e n r o l l s  t h e  c h i l d  in a  p r i v a t e  s c h o o l  a t  t he  p a r e n t ' s  e x p e n s e  o r  t e a c h e s  the  c h i l d  a t

15 h o m e ,  t h e  s c h o o l  d i s t r i c t  in w h i c h  th e  c h i l d  is l o c a t e d  sh a l l  m a k e  s p e c i a l  e d u c a t i o n  a n d

16 r e l a t e d  s e r v i c e s  a v a i l a b l e  in  c o n f o r m a n c e  w i t h  an  i n d i v i d u a l i z e d  e d u c a t i o n  p r o g r a m

17 u n d e r  A S  1 4 . 3 0 . 2 7 8 .

18 ( b )  I f  a  p h y s i c i a n  c e r t i f i e s  in w r i t i n g  tha t ,  a n d  i f  t h e  c h i l d ’s i n d i v i d u a l i z e d

19 e d u c a t i o n  p r o g r a m  t e a m  t h e n  d e t e r m i n e s  th a t ,  a c h i l d ’s b o d i l y ,  m e n t a l ,  o r  e m o t i o n a l

2 0  c o n d i t i o n  d o e s  n o t  p e r m i t  a t t e n d a n c e  a t  a s c h o o l ,  the s c h o o l  d i s t r i c t  in w h i c h  t h e  c h i l d

21  is l o c a t e d  s h a l l  e n r o l l  t h e  c h i l d  in p u b l i c  s c h o o l  a n d  p r o v i d e  t h e  c h i l d  w i t h  s p e c i a l

22  e d u c a t i o n  a n d  r e l a t e d  s e r v i c e s  in c o n f o r m a n c e  w i t h  a n  i n d i v i d u a l i z e d  e d u c a t i o n

2 3  p r o g r a m  u n d e r  A S  1 4 . 3 0 . 2 7 8  a t  t h e  c h i l d ’s  h o m e  o r  a t  a  m e d i c a l  t r e a t m e n t  f a c i l i t y .

2 4  * S e c .  19.  A S  1 4 . 3 0 . 3 4 7  is a m e n d e d  to  r ea d :

25  S e c .  1 4 . 3 0 . 3 4 7 .  T R A N S P O R T A T I O N  O F  E X C E P T I O N A L  C H I L D R E N .

2 6  W h e n  t r a n s p o r t a t i o n  is r e q u i r e d  to  b e  p r o v i d e d  a s  r e l a t e d  s e r v i c e s ,  e x c e p t i o n a l  c h i l d r e n

2 7  s h a l l  b e  c a r r i e d  w i t h  o t h e r  c h i l d r e n ,  e x c e p t  w h e n  the  n a t u r e  o f  t h e i r  p h y s i c a l  o r  m e n t a l

2 8  d i s a b i l i t i e s  [ H A N D I C A P S ]  is s u c h  tha t  it is  in the  b e s t  i n t e r e s t  o f  th e  e x c e p t i o n a l

2 9  c h i l d r e n ,  a s  d e t e r m i n e d  b y  th e  s c h o o l  d i s t r i c t ,  t h a t  th e y  b e  t r a n s p o r t e d  s e p a r a t e l y .  S t a t e

3 0  r e i m b u r s e m e n t  f o r  t r a n s p o r t a t i o n  o f  e x c e p t i o n a l  c h i l d r e n  s h a l l  b e  a s  p r o v i d e d  f o r

31 t r a n s p o r t a t i o n  o f  al l  o t h e i  p u p i l s  e x c e p t  th a t  e l i g i b i l i t y  f o r  r e i m b u r s e m e n t  is n o t  s u b j e c t
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1 to r e s t r i c t i o n  b a s e d  o n  the  m i n i m u m  d i s t a n c e  b e t w e e n  the s c h o o l  a n d  th e  r e s i d e n c e  o f

2 t h e  e x c e p t i o n a l  c h i l d .

3 * S e c .  2 0 .  A S  1 4 . 3 0 . 3 5 0 ( 2 )  is a m e n d e d  to  r ea d :

4 ( 2 )  " c o n s e n t "  m e a n s  [ IS  O N L Y  O B T A I N E D  IF ]  th e  p a r e n t  [ O R

5 G U A R D I A N ]  h a s  b e e n  f u l l y  i n f o r m e d  o f  al l  i n f o r m a t i o n  r e ' e v a n t  to  the  a c t i v i t y  o r  t h e

6 r e l e a s e  o f  r e c o r d s  f o r  w h i c h  [ O B J E C T  O F  T H E ]  c o n s e n t  is s o u g h t  a n d  t h e  p a r e n t

7 u n d e r s t a n d s  a n d  v o l u n t a r i l y  a g r e e s  to  t h e  a c t i v i t y  o r  r e l e a s e  o f  r e c o r d s :

8 * S e c .  2 1 .  A S  1 4 . 3 0 . 3 5 0 ( 3 )  is r e p e a l e d  a n d  r e e n a c t e d  to r ea d :

9 ( 3 )  " e x c e p t i o n a l  c h i l d r e n "  m e a n s  c h i l d r e n  w i t h  d i s a b i l i t i e s ,  a n d  g i f t e d

10 c h i l d r e n ,  w h o  d i f f e r  m a r k e d l y  f r o m  t h e i r  p e e r s  to  the  d e g r e e  t h a t  s p e c i a l  f a c i l i t i e s .

11 e q u i p m e n t ,  o r  m e t h o d s  a r e  r e q u i r e d  to  m a k e  t h e i r  e d u c a t i o n a l  p r o g r a m  e f f e c t i v e :

12 !!t S e c .  2 2 .  A S  1 4 . 3 0 . 3 5 0 ( 4 )  is a m e n d e d  to  r e a d :

13 ( 4 )  " r e l a t e d  s e r v i c e s "  m e a n s  t r a n s p o r t a t i o n  a n d  d e v e l o p m e n t a l ,

14  c o r r e c t i v e ,  a n d  o t h e r  s u p p o r t i v e  s e r v i c e s  r e q u i r e d  to  a s s i s t  c h i l d r e n  w i t h  d i s a b i l i t i e s

15 [ A  H A N D I C A P P E D ]  o r  g i f t e d  c h i l d r e n  [ C H I L D ]  to b e n e f i t  f r o m  s p e c i a l  e d u c a t i o n

16 a n d  i n c l u d e s  b u t  is n o t  l i m i t e d  to s p e e c h  p a t h o l o g y  a n d  a u d i o l o g y ,  p s y c h o l o g i c a l

1 7  s e r v i c e s ,  p h y s i c a l  a n d  o c c u p a t i o n a l  t h e r a p y ,  r e c r e a t i o n ,  c o u n s e l i n g  s e r v i c e s  i n c l u d i n g

18 r e h a b i l i t a t i o n  c o u n s e l i n g , a n d  m e d i c a l  s e r v i c e s  f o r  d i a g n o s t i c  o r  e v a l u a t i o n  p u r p o s e s :

19 t h e  t e r m  a l s o  i n c l u d e s  s c h o o l  h e a l t h  s e r v i c e s ,  s c h o o l  s o c ia l  w o r k  s e r v i c e s ,  a n d  p a r e n t

2 0  c o u n s e l i n g  a n d  t r a i n i n g ;

21  * S e c .  2 3 .  A S  1 4 . 3 0 . 3 5 0 ( 5 )  is a m e n d e d  to  r e a d :

2 2  ( 5 )  " s p e c i a l  e d u c a t i o n "  m e a n s  s p e c i a l l y  d e s i g n e d  i n s t r u c t i o n ,  a t  n o  c o s t

2 3  to  th e  p a r e n t ,  t o  m e e t  th e  u n i q u e  n e e d s  o f  e x c e p t i o n a l  c h i l d r e n  [ A  H A N D I C A P P E D

2 4  C H I L D ] ,  i n c l u d i n g  c l a s s r o o m  i n s t r u c t i o n ,  i n s t r u c t i o n  in p h y s i c a l  e d u c a t i o n ,  h o m e

2 5  i n s t r u c t i o n ,  a n d  i n s t r u c t i o n  in h o s p i t a l s  a n d  i n s t i t u t i o n s :  th e  t e r m  i n c l u d e s  s p e e c h

2 6  p a t h o l o g y ,  o r  a n y  o t h e r  r e l a t e d  s e r v i c e ,  i f  t he  s e r v i c e  c o n s i s t s  o f  s p e c i a l l y  d e s i g n e d

2 7  i n s t r u c t i o n ,  a t  n o  c o s t  to  th e  p a r e n t s ,  to  m e e t  the  u n i q u e  n e e d s  o f  e x c e p t i o n a l  c h i l d r e n

2 8  [ A  H A N D I C A P P E D  C H I L D ] ,  a n d  is c o n s i d e r e d  s p e c i a l  e d u c a t i o n  r a t h e r  th a n  a  r e l a t e d

2 9  s e r v i c e  u n d e r  s t a t e  s t a n d a r d s ;  th e  t e r m  a l s o  i n c l u d e s  v o c a t i o n a l  e d u c a t i o n  if  it c o n s i s t s

3 0  o f  s p e c i a l l y  d e s i g n e d  i n s t r u c t i o n ,  a t  n o  c o s t  to  th e  p a r e n t s ,  to- m e e t  th e  u n i q u e  n e e d s

3 1  o f  e x c e p t i o n a l  c h i l d r e n  [ A  H A N D I C A P P E D  C H I L D ] ;  in th i s  p a r a g r a p h
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1 (A) "at  n o  c o s t "  m e a n s  t h a t  a l l  s p e c i a l l y  d e s i g n e d  i n s t r u c t i o n  is

2 p r o v i d e d  w i t h o u t  c h a r g e  b u t  d o e s  n o t  p r e c l u d e  i n c i d e n t a l  f e e s  t h a t  a r e  n o r m a l l y

3  c h a r g e d  to n o n e x c e p t i o n a l  [ N O N H A N D I C A P P E D ]  s t u d e n t s  o r  t h e i r  p a r e n t s

4 a s  a  p a r t  o f  th e  r e g u l a r  e d u c a t i o n  p r o g r a m ;

5 ( B )  " p h y s i c a l  e d u c a t i o n "  m e a n s  th e  d e v e l o p m e n t  o f  p h y s i c a l  a n d

6 m o t o r  f i t n e ss ,  f u n d a m e n t a l  m o t o r  s k i l l s  a n d  p a t t e r n s ,  s k i l l s  in a q u a t i c s ,  d a n c e .

7 a n d  i n d i v i d u a l  a n d  g r o u p  g a m e s ,  a n d  s p o r t s  ( i n c l u d i n g  i n t r a m u r a l  a n d  l i f e t i m e

8 s p o r t s ) ;  t he  t e r m  i n c l u d e s  s p e c i a l  p h y s i c a l  e d u c a t i o n ,  a d a p t e d  p h y s i c a l

9  e d u c a t i o n ,  m o v e m e n t  e d u c a t i o n ,  a n d  m o t o r  d e v e l o p m e n t ;

10 ( C )  " v o c a t i o n a l  e d u c a t i o n "  m e a n s  o r g a n i z e d  e d u c a t i o n a l

11 p r o g r a m s  th a t  a r e  d i r e c t l y  r e l a t e d  to  t h e  p r e p a r a t i o n  o f  i n d i v i d u a l s  f o r  p a i d  o r

12 u n p a i d  e m p l o y m e n t ,  o r  f o r  a d d i b o n a l  p r e p a r a t i o n  f o r  a c a r e e r  r e q u i r i n g  o t h e r

13 t h a n  a b a c c a l a u r e a t e  o r  a d v a n c e d  d e g r e e :

14 * S e c .  2 4 .  A S  1 4 . 3 0 . 3 5 0  is a m e n d e d  b y  a d d i n g  n e w  p a r a g r a p h s  to  r e a d :

15 ( 7 )  " c h i l d r e n  w i t h  d i s a b i l i t i e s "  m e a n s  c h i l d r e n  w i t h  m e n t a l  r e t a r d a t i o n ;

16 h e a r i n g  i m p a i r m e n t s ,  i n c l u d i n g  d e a f n e s s ;  s p e e c h  o r  l a n g u a g e  i m p a i r m e n t s ;  v i s u a l

17 i m p a i r m e n t s ,  i n c l u d i n g  b l i n d n e s s ;  s e r i o u s  e m o t i o n a l  d i s t u r b a n c e ;  o r t h o p e d i c

18 i m p a i r m e n t s ;  a u t i s m ;  t r a u m a t i c  b r a i n  i n j u r y ;  o t h e r  h e a l t h  i m p a i r m e n t s ;  s p e c i f i c  l e a r n i n g

19 d i s a b i l i t i e s ;  o r  p r e s c h o o l  d e v e l o p m e n t a l  d e l a y s ;

2 0  ( 8 )  " e d u c a t i o n a l  r e c o r d s "  m e a n s  t h o s e  f i l e s ,  d o c u m e n t s ,  r e c o r d s ,  a n d

21  o t h e r  m a t e r i a l  th a t  c o n t a i n  i n f o r m a t i o n  d i r e c t l y  r e l a t e d  to  a  s t u d e n t  a n d  a r e  m a i n t a i n e d

2 2  b y  a  s c h o o l  d i s t r i c t  o r  a p e r s o n  a c t i n g  f o r  a s c h o o l  d i s t r i c t ;  t h e  t e r m  " e d u c a t i o n a l

2 3  r e c o r d s "  d o e s  n o t  i n c l u d e  the  p e r s o n n e l  r e c o r d s  o f  the  s c h o o l  d i s t r i c t ,  m a i n t a i n e d  in the

2 4  n o r m a l  c o u r s e  o f  b u s i n e s s ,  t h a t  r e l a t e  e x c l u s i v e l y  to  a  p e r s o n ’s  c a p a c i t y  a s  a n

2 5  e m p l o y e e ,  o r  o t h e r  r e c o r d s  as  d e s i g n a t e d  b y  t h e  d e p a r t m e n t  in r e g u l a t i o n ;

2 6  ( 9 )  " g i f t e d  c h i l d r e n "  m e a n s  c h i l d r e n  w h o  e x h i b i t  o u t s t a n d i n g  in t e l l e c t ,

2 7  a b i l i t y ,  o r  c r e a t i v e  t a l e n t  a s  d e t e r m i n e d  u n d e r  r e g u l a t i o n s  a d o p t e d  b y  t h e  d e p a r t m e n t :

2 8  ( 1 0 )  " i n d i v i d u a l i z e d  e d u c a t i o n  p r o g r a m  t e a m "  m e a n s  a g r o u p  o f  p e o p l e

2 9  th a t  t r a n s l a t e s  c h i l d  a s s e s s m e n t  i n f o r m a t i o n  r e g a r d i n g  a c h i l d  i n t o  a  p r a c t i c a l  p l a n  f o r

3 0  s p e c i a l l y  d e s i g n e d  i n s t r u c t i o n  a n d  d e l i v e r y  o f  s e r v i c e s  f o r  t h e  c h i l d ,  a n d  i n c l u d e s  th e

3 1  f o l l o w i n g :
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1 ( A )  a r e p r e s e n t a t i v e  o f  the  s c h o o l  d i s t r i c t ,  o t h e r  tha n  the c h i l d ’s

2 t e a c h e r ,  w h o  is q u a l i f i e d  to  p r o v i d e  o r  s u p e r v i s e  t h e  p r e v i s i o n  o f  s p e c i a l

3  e d u c a t i o n ;

4  ( B )  t h e  c h i l d ’s t e a c h e r :

5 ( C )  th e  c h i l d ’s p a r e n t :

6 ( D )  th e  c h i l d ,  i f  a p p r o p r i a t e ;

7 ( E )  o t h e r  i n d i v i d u a l s ,  a t  t h e  d i s c r e t i o n  o f  th e  c h i l d ’s p a r e n t  o r

8 th e  s c h o o l  d i s t r i c t ;

9 ( 1 1 )  " p a r e n t "  i n c l u d e s  a  g u a r d i a n ,  a  p e r s o n  a c t i n g  a s  a p a r e n t  o f  a  c h i l d .

10 a n d  a  s u r r o g a t e  p a r e n t  a p p o i n t e d  u n d e r  A S  1 4 . 3 0 . 3 2 5 .

11 * S e c .  2 5 .  T h i s  A c t  t a k e s  e f f e c t  J u n e  3 0 .  1 9 9 3 .
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F I S C A L  N O T E
STATE OF ALASKA

1993 LEGISLATIVE SESSION
Revision Date: ___________

BILL NO. HB 235

Titlei^An. Act relating to educational programs and services 
.jQLChildren with disabilities and other exceptional children 
Sponsor: Representative Con Bunde___________________

Department Affected: Education
b r u : ,.EducationaLEroararo Support
Component: Special, and Supplemental Services

Requestor: Representative Con Bunde 
Expenditures/Revenues:

COMPONENT SERIAL NO.
(Thousands of Dollars)

166

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
P E R S O N A L  S E R V IC E S
T R A V E L
C O N T R A C T U A L

S U P P L IE S
E Q U IP M E N T
L A N D  &  S T R U C T U R E S
G R A N T S . C L A IM S
M IS C E L L A N E O U S

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL

REVENUE FUND SOURCE:

FUNDING:  (T h o u san d s  o f  D o lla rs)

1002 F ed era l R ece ip ts
1003 G F  M atch
1004 G F

1005 G F /P ro g ra m  R ece ip ts

1006 G F /M H T IA  
O th e r

TOTAL 0 0 0 0 0 0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

0 0 0 0 0 0

Estimate of current year (FY93) impact: $

ANALYSIS: (Attach a separate page if necessary.) At present. Alaska's State Plan for fiscal years FY 92-94 under 
Part B of the Individuals with Disabilities Education Act has conditional approval by the U.S. Department of Education 
and is contingent upon federal acceptance of changes to Alaska statutes and regulations making them consistent with 
Part B requirements. HB 235 provides for federal acceptance. If HB 235 fails to become law. the state may lose 
$8,344,517 in federal funds.______________ See attached sheets for additional Information ___________________

Prepared by: .Mike Maher.
Division: Commissicnefs-Qllica.

Approved by Commissioner: 
Agency: .Education________

z .
Phone: 465-2803 
Date: 3/19/93

Jerrv Covev
Date: 3-19-93.

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call tho Governor's Legislative Office
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House Bill 235 provides for compliance with federal statutes under Part B of the 
Individuals with Disabilities Education Act by amending Alaska statutes to make 
them consistent with Part B requirements. Failure to pass HB 235 could result in 
the loss of both dollars and services provided by the department and the school 
districts to educate children with disabilities.

If Alaska does not meet the terms of the conditional approval of its State Plan, 
the Federal Office of Special Education Programs could withhold our Part B 
funds and PL 89 -313  funds in the amount of 8 .3  million dollars. This would result 
in the loss of 3 .8  FTE special education program managers at the department 
which now has 4.0 FTE. It also would result in the loss of 1.0 FTE Clerk Typist 
III and 1.3 FTE Grant Managers in special education which now has 1.0 FTE 
Clerk Typist III and 2 .0  FTE Grant Managers.

In addition, there would be no money to pay for department-sponsored special 
education state-wide professional training opportunities, technical assistance to 
school districts, and special projects such as preparation and printing of the 
Alaska Special Education Handbook and booklets regarding parent rights.

Failure to pass HB 235 could result in the loss of 6 .9 million dollars, of the 8 .3  
million dollars Alaska receives, in direct grants to school districts based on 
submitted child counts of children with disabilities. The following three pages 
show how the federal dollars would be allocated for FY 9 4  based on the 
December 1992 child count and the FY 93 per pupil amount.





M E M O R A N D U M

R e p r e s e n t a t i v e  M a r k  H a n l e y

A l a s k a  S t a t e  L e g i s l a t u r e

February 14, 1994

Senator Loren Leman 
Chairman, State Affairs

Representative Mark Hanley

Sponsor Substitute for House Bill 263: "An Act relating to 
municipal property tax exemptions."

This memo is to respectfully request that you schedule Sponsor 
Substitute for HB 263 for a hearing in Senate State Affairs. SSHB 263 
passed out of the House February 9th with thirty-nine Yeas and one 
Nay.

SSHB 263 amends AS 29.45.050 to allow municipalities to exempt or 
partially exempt from taxation aircraft, undocumented boats and
vessels, pickup campers, shells and canopies, and unlicensed
motorized all-terrain vehicles, snow machines, and trail bikes.

This bill is intended to give municipalities flexibility in taxing private 
property. It has no fisca l impact on the State of Alaska. The 
Municipality of Anchorage is attempting to address the lack o f equity 
and consistency in municipal tax code between private non­
commercial aircraft, and other recreational vehicles.

The Anchorage Assembly passed resolution no. AR 93-46(S) in 
support o f amending 2'.45.;?50 io allow this exemption. Mayor Fink
and his adnrnisiration are also in support of the resolution.

Your prompt attention to this matter would be greatly appreciated.

DATE:

TO:

FROM:

RE:

In te rim : 710 UV.Nf l i l i  *1 vom it', *  Him, A n c lnm ge , A K  !)!>~tl)l: (HOT) lliH  HIfHi S e s s i o n :  S t a l e  t ' n / n t n l ,  . l l l l i e i l l l .  A K  l l t m i  l I S J ;  (1 1 1 )7 ) .//i.W.'M'l



Statement by; Bob Gastrock, 13151 Nora Drive, Anchorage 99515
Flying Crown Homeowners' Association

Good evening, my name is Bob Gastrock. I am here tonight 
representing the aircraft owners and pilots of the Flying Crown 
Homeowners’ Association.

Speaking on their behalf, I would like to make four brief but 
important points:

1. The tax many of us are paying for the priviledge of 
keeping airplanes in Anchorage is grossly 
disproportionate to that paid by owners of other types 
of motor vehicles.

2. We are ready and willing to pay our fair share of- 
taxes

3. This issue involves correcting an acknowledged lack of 
equity and consistency in the municipal tax code. It 
should be dealt with on its own merit. It should not 
be deferred pending resolution of the many tax 
initiatives presently being considered.

4. Disposition of this matter is rightly within the 
purview and authority of this Assembly. It need not 
and should not be relegated to a ballot proposition.

This matter is before you tonight because we believe a change 
is in order. During the mid 1970s, airplanes, cars, trucks, 
and other motor vehicles were all taxed on the same basis.
Then, in 1976, the Municipality elected to participate in a 
State sponsored program to collect a Motor Vehicle Registration 
Tax in lieu of personal property tax. The program did not 
include airplanes, which have continued to be taxed as
personal property. At first, the difference in tax paid by
owners of airplanes and the other vehicles was not 
significant enough to prompt concern. In recent years, 
however, the gap has widened considerably, to the point that 
many airplanes are taxed more than 15 times as much as new 
motorhomes of comparable value. For example, a new $50,000 
motorhome is taxed $60, while most Cessna 185s worth the same 
amount are taxed almost $1000! When one considers the fact that 
the motorhome tax declines yearly to only $5 after the seventh 
year, the disparity becomes even more exaggerated. What makes
this lack of parity even more difficult for us to accept is the
fact that while other motor vehicles use roadways that are 
constructed, maintained, and lighted by the Municipality, 
airplanes get virtually no benefits in return for their 
considerably higher tax contribution.



Contrary to a popular misconception, airplane owners, 
especially those in Alaska, are not generally a wealthy bunch. 
They are school teachers, truck drivers, and people of 
virtually every profession. They use airplanes like pickup 
trucks: to haul people and goods around a state with few roads. 
Most pilots have been staggered by rapidly increasing costs for 
maintenance, parts, and insurance. Excessive taxes contribute 
unfairly to their mounting financial burdens. Indeed, 
escallating costs, especially fixed ones that must be paid 
before a propeller turns, are negatively impacting airplane 
ownership in our town. As a result, many owners have had to 
sell. Likewise, many aspiring buyers have been priced out of 
the market by recurring overhead expenses as much as by initial 
acquisition cost. Anyone who doubts this fact needs only to 
survey the growing empty ramp space on Merrill Field. _

To say that we are unhappy with the current situation would be 
an understatement at best. Yet it is important to note that 
airplane owners are ready and willing to pay their fair share 
of taxes. We simply ask for reasonable and equitable 
treatment. We look to you to reestablish fairness in the 
system. You are our elected representatives, and we trust in 
you to protect our fundamental right to just taxation.

Thank you very much.



R e p r e s e n t a t i v e  H a n l e y

A l a s k a  S t a t e  L e g i s l a t u r e

M E M O R A N D U M

March 3, 1994

Senator Rick Halford 
Chairman, Rules

Representative Mark H a n ley ^ ^ ^ /^ ''

Sponsor Substitute for House Bill 263: "An Act relating to 
municipal property tax exemptions."

This memo is to respectfully request that you schedule Sponsor 
Substitute for HB 263 for a vote on the floor. SSHB 263 passed out of 
State Affairs March 2nd with one Do Pass and two No 
R ecom m endations.

HB 263 amends AS 29.45.050 to allow municipalities to exempt or 
partially exempt from taxation aircraft, undocumented boats and 
vessels, pickup campers, shells and canopies, and unlicensed 
motorized all-terrain vehicles, snow machines, and trail bikes.

This bill is intended to give municipalities flexibility in taxing private 
property. It has no fiscal impact on the State of Alaska. The 
Municipality of Anchorage is attempting to address the lack of equity 
and consistency in municipal tax code between private non­
commercial aircraft, and other recreational vehicles.

The Anchorage Assembly passed resolution no. AR 93-46(S) in 
support of amending 29.45.050 to allow this exemption. Mayor Fink 
and his administration are also in support of the resolution.

Your prompt attention to this matter would be greatly appreciated.

D A T E :

TO:

FROM:

RE:

Interim: 3111 C St., Suite 410, Anchorage, AK 99503 • (907) 561-2033 Session: State Capitol, Juneau, AK 99801-11132 • (907) 465-4939



MEMORANDUM

March 14, 1994

TO: Senator Drue Pearce

FROM: Representative H a n le y ^ ^ 3^/^/"

RE: SSHB 263, "An Act relating to municipal property
tax exemptions".

R e p r e s e n t a t i v e  M a r k  H anley_______________

A l a s k a  S t a t e  L e g i s l a t u r e

Thank you for co-sponsoring SSHB 263 and for carrying it on 
the Senate floor. Thank you for your support.

Enclosed please find back-up documents for the bill, including 
resolutions of support from the Anchorage Assembly and 
Mayor Tom Fink.

I n t e r i m :  7 1 0  W e s t  lilt A v e n u e .  »  M l .  A n c h n r n u e ,  A l<  m ill; ( m ? )  S B S - s l lK ! Session: Slnle Capitol, Jinietiii, AK t)l>SIII-l 1S2; (1)1)7) Iti'i -l'I'Ai)



13151 Nora Drive 
Anchorage, AK 99515-3746 
April 16, 1992

Assemblyman Chuck Landers 
c/o Municipal Clerk’s Office 
P.O. Box 196650 
Anchorage, AK 99519-6650

Dear Chuck:

As we discussed several weeks ago, there is an issue that sorely 
deserves consideration by the Municipal Assembly. I t  concerns 
personal property taxes and the discriminatory nature of one in 
particular: that involving airplanes.

While I understand that the Municipality is struggling with-shrinking 
revenues, i t  is unfair to perpetuate (or, in some cases increase) 
reliance on specialized groups who pay a disproportionate share of 
taxes. This inequity is exacerbated by the fact that these taxpayers 
receive l i t t l e  or no reciprocal benefit that can be associated with 
the item for which they are being taxed.

One such group is aircraft owners, whose airplanes are taxed as 
personal property like automobiles and trailers.  The Municipality 
provides road maintenance and police protection for drivers, but no 
service to pilots. Thus the very basis for the tax is questionable, 
since the Municipality expends l i t t l e ,  i f  any, revenue to support 
aviation. Unfortunately, the unequity has been magnified recently 
since most major small aircraft manufacturers have ceased production 
due to product l i a b i l i t y .  The result has been a dramatic rise in 
market values on existing aircraft. Airplanes worth S25,000 in 19SS 
cost their owners some $350 in personal property tax that year.
Today that same airplane is worth about $50,000, bringing the tax 
b i l l  to $700 or more. S t i l l  with no benefit.

Like the luxury boat tax on the national level, this unfair and 
unwarranted aircraft tax should be eliminated. The common belief 
that pilots are rich and can thus afford to pay is fallacious, 
especially in Alaska, where flying is more necessary, than luxurious. 
I t  is reasonable to tax people for services provided. I t  is not fa ir  
to tax a v is ible  minority simply because they are judged to be able 
to "afford i t . "

Please do the right thing and correct this inequity. Your 
constituents and I w i l l  applaud you.

Sinr -ely.

Robert C. Gastrock

cc: Pat Abney 
Jim Barnett
Alaska Airmen’s Association. Inc.
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Title:
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D a t e  o f  C o m m i t t e e  A c t i o n : ______________

T h e  C O M M U N I T Y  A N D  R E G I O N A L  A F F A I R S  C o m m i t t e e  c o n s i d e r e d :  S S H B  2 6 3

S P O N S O R  S U B S T I T U T E  F O R  H O U S E  B I L L  N O .  2 6 3  T A X  E X E M P T I O N  F O R  A I R C R A F T

" A n  A c t  r e l a t i n g  to  m u n i c i p a l  p r o p e r t y  t a x  e x e m p t i o n s . "

R E C O M M E N D A T I O N S :

b e  r e p l a c e d  w i t h __________________

[ ] h a v e  a t t a c h e d  a m e n d m e n t s ( s )

[ ] d o  p a s s  

[ ] d o  n o t  p a s s  

( ] n o  r e c o m m e n d a t i o n s  

[ ] i n d i v i d u a l  r e c o m m e n d a t i o n s  

[ ] a d d i t i o n a l  r e f e r r a l  to  t h e _____

. A D O P T S : _______________________________________ l e t t e r  o f  I n t e n t

A T T A C H E S  N E W  F I S C A L  N O T E ( s ) :  (De?1)

[ ] f i sc a l  i m p a c t __________________________________

[ ] u r o  f i s c a l  n o t e _______________________________

(7)
Date Referred: January 10, 1994 r FURTHER REFERRALS: '  * r

A P P R O V E S  P R E V I O U S :  ^ Du£)

[ ] f i s c a l  n o t e ( s ) _____________________________

[ ] z e r o  f i s c a l  n o t e ( s )

[ | t h e  s a m e  t i d e  

-I 1 a  n e w  t i t l e

C o m m i t t e e



» A.

MUNICIPALITY OF ANCHORAGE 
ASSEM BLY MEMORANDUM

NO. AiM 127-93

From: Assemblymember Campbell

S u bject: AN ORDINANCE PROPOSING AN AMENDMENT TO CHAPTER 12,
SECTION 12.10.020 OF THE ANCHORAGE MUNICIPAL CODE PERTAINING TO 
EXEMPTIONS FOR CERTAIN AIRCRAFT NOT SUBJECT TO THE TAX PROVISIONS 
OF SECTION 12.10.060, FROM THE "FULL AND TRUE VALUE" PROVISIONS OF 
12.10.60.

Meeting Date: February 2,1993

There is a lack of equity and consistency in the municipal tax code in the taxation applied to 
various classes of personal property. For example, motor homes, some of considerable value, 
are not subject to a municipal personal property tax; but instead pay a relatively flat fee to the 
State of Alaska, with a tax renumeration from the State being transferred to the municipality. 
The maximum fee received by the municipality from the State is S60 for a brand new vehicle 
or motor home, regardless of book value.

However, privately owned, non-commercial aircraft are taxed by the municipality based upon 
their full book value. Thus while'^Anchorage resident owning a 550,000 book value motor home 
is paying a fee of $60 to the municipality, a private aircraft assessed at 550,000 owned by an 
Anchorage resident is costing that resident about 51,000 in personal property taxes.

Unfortunately the Assembly cannot change the State statute regarding the taxes on motor 
vehicles. However the Assembly can address inequities the statute creates in the municipal 
personal property tax system by modifying the method of property taxation to come more closely 
in line with the State’s approach. This ordinance represents a first step toward addressing the 
inequity issues in the personal property lax system. It proposes changing the method of taxing 
private aircraft from an ad valorum system to a flat fee, based on the number of engines the 
aircraft possesses. Single engine aircraft would pay a fee of $75, and multi-engine aircraft would 
pay a fee of 5125.

The municipality obtains roughly $800,000 annually from the taxes on about 2,100 private 
airplanes, for an average tax of 5081/aircraft. Between 100-200 of the 2,100 fees are appealed 
annually: however most protests are resolved at staff level, with only 3 or 4 proceeding to the 
Board of Equalization for a more formal review.

The new tax structure would generate about $160,000 in annual revenue, and would likely 
eliminate the need for about 1-1.5 municipal positions, for an approximate personnel savings of 
560,000 to $90,000. Net loss of municipal tax revenue would thus be about $520,000-550,000 
annually. However, the change would place more equity in the personal property tax system.
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Submitted by: Assemblyman Craig Campbell 
Prepared by: Assembly Policy and Budget

Office
For reading: February 2, L993

ANCHORAGE, ALASKA 
AO NO. 93- 29

AN ORDINANCE OF THE MUNICIPALITY OF ANCHORAGE PROPOSING A BALLOT 
PROPOSITION TO QUALIFIED VOTERS AT THE APRIL 20, 1993 PEGULAR 
MUNICIPAL ELECTION AMENDING CHAPTER 12, SECTION 12.10.020 OF THE 
ANCHORAGE MUNICIPAL CODE PERTAINING TO EXEMPTIONS FROM THE 
PERSONAL PROPERTY TAX, EXEMPTING AIRCRAFT NOT SUBJECT TO THE TAX 
ASSESSMENT PROVISIONS SECTIONS OF 12.10.060.E. FROM THE FULL AND TRUE 
VALUE PROVISIONS OF SECTION 12.10.060.

THE ANCHORAGE ASSEMBLY ORDAINS:

-Section 1: That a ballot proposition containing substantially the following language shall 
be submitted to qualified .Anchorage voters on the ballot for the April 20, 1993 regular election:

Shall the Anchorage Municipal Code section 12.10.020 be amended to read as follows: 
(bracketed words to be deleted: underlined words to be added)

12.10.020 Exemptions

£DJ Aircraft not subject to provisions of the Anchorage Municipal Code 12.10.060.E 
are taxed bv the municipality at an annual rate of S75 for single engine aircraft 
and S125 for multi-engine aircraft.

Section 2: Upon passage of this proposition by a majority of those qualified voters voting 
in the affirmative at the April 20, 1993 regular election, this ordinance shall become effective 
at 12:00 a.m. on January 1, 1994.

[ ]  YES 
[ ] NO

AM 1 2 7 -9 3



M U N I C I P A L I T Y  O F  A N C H O R A G E
A S S E M B L Y  M E M O R A N D U M  

N o . ____________
M e e tin g  D a te : _______

M !

1 |
2
3
4
5
6
7
8 
q

10 
11 
12 ! 
13 j 
1J |
15 I
16 '
17
18
19
20 
21 
22
23
24
25
26
27
2 8
29
30
31
3 2
33
34
3 5
3 6
3 7
38
3 9
40
41
4 2
43
44
45
4 6
47
4 8
4 9
50

From:

S u b je c t :
Mayor

AO 93-29; Regarding Exemption from Personal Property Tax 
for Aircraft

A question has arisen as to the legality of the proposed ordinance. 
The Legal Department has been requested to review the ordinance and 
the following sets forth its conclusion.

The ordinance is constitutionally acceptable. It is, 
unlikely to be found legally acceptable under State law.

however,

AS 29.45.050 addresses the exemptions and exclusions from taxation 
available to municipalities. According to case law, a
municipality's right to allow exemptions from taxation needs to be 
expressly conferred by law. Valentine v. City of Juneau, 36 F.2d 
904 (9th Cir. 1929), decided under former, similar law. Further, 
the Municipality incorporates AS 29.45.050 into its Charter pursuant 
to Charter Section 14.02(b) which reads as follows:

The procedures (for taxation] shall provide for assessment 
of property at full and true value, except as otherwise 
provided by law, and for notice of assessment, appeal and 
judicial review.

Hence, if the ordinance is valid "aircraft1’ must fall within the 
term "motor vehicles" as used in the following portion of the 
statute:

AS 29.45.050. Optional exemptions and exclusions.

(b) A municipality may by ordinance

(5) classify as to type and exempt or partially exempt 
any or all types of motor vehicles from taxation.

There are several reasons why it is unlikely that aircraft would be 
held to be included within the term "motor vehicles. The following 
definition of personal property is contained in AS 29.71.800(16):

1 I«»v -i-lM MO* rj
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"persona] property" means tangible property other than 
real property, such as merchandise, stock in trade, 
machinery, equipment, furniture, fixtures, vehicles, 
boats, and aircraft;

(Emphasis added). The fact that "aircraft" and "vehicles" are 
addressed specifically and distinctly is significant. Also 
significant is the fact that AS 29.45.065, Assessment of private 
airports open for public use, uses the term "aircraft." Although 
not directly applicable, a court would also probably look to the 
definition of motor vehicle in the immediately adjacent Title 23. 
The relevant provisions are the following: —  _

AS 28.40.100(a) :

(1 1 ) "motor vehicle" means a vehicle which is self- 
propelled except a vehicle moved by human or animal power;

(2 1) "vehicle" means a device in, upon, or by which a 
person or property may be transported or drawn upon or 
immediately over a highway or vehicular way or area except 
devices used exclusively upon stationary rails or tracks;

(Emphasis added). Case law regarding the common usage of the term 
"motor vehicles" is not unanimous but generally supports the 
exclusion of aircraft. See Mann v. American Fivers Airline Corp., 
433 P.2d 961 (Okla. 1968), dealing with the term in the context of 
workmens' compensation law; Snerrv v. Maki. 740 P. 2d 342 (Wash. App. 
1987), dealing with the term in the context of uninsured motorist 
coverage; and the following statement in the Annotation captioned 
"Airplane as wichin terms 'vehicle', 'motor, vehicle', etc." 
appearing in 165 A.L.R. 916:

Although the result is always contingent on the particular 
wording involved, it has been almost invariably held, in 
the construction of statutes and regulations, that 
airplanes are not within the terms 'vehicles', 'motor 
vehicles', etc.

FinalJty, it should be noted that it is the position of the current 
State Assessor, Steve Van Sant, that the legislature did not intend 
the statute to cover aircraft; rather, that, because of the great 
varieties of motor vehicles, it would be logical to allow 
classifications by type. If that opinion were tc be adopted

'901 MO* ‘
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93-29 Regarding Exemption from 
sonal Property Tax for Aircraft 
e 3 ‘

formally by the Department of Community and Regional Affairs, it 
could be used by the court as a relevant administrative agency's 
interpretation. State, Dept, of Highways v. Green, 586 P. 2d 595 
(Alaska 1978).

In sum, the weight of authority suggests that the ordinance is 
invalid absent a change in state law.

THEREFORE, THE ADMINISTRATION RECOMMENDS DISAPPROVAL OF AO 93-29.

rnnrnr • DronaraH •

Municipal Attorney

Tom Fink 
Mayor

m: \assy\ajn\b a llo t . tax
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P O S I T I O N  P A P E R  

P E R S O N A L  P R O P E R T Y  T A X A T I O N  O F  P R I V A T E  A I R C R A F T

The Municipality of Anchorage (MOA) derives operating revenues 
from many sources, including personal property tax. Primarily 
an ad valorem tax, it is paid annually by owners of defined 
personal property. In return for payment of such taxes, 
taxpayers expect, and in most cases receive, certain services 
and/or benefits provided by the MOA.

People pay taxes on real and personal property to fund a 
variety of government furnished institutions, including 
schools, po i.ce and fire departments, and other administrative 
agencies. Children live in homes which are taxed to pay for 
schools. Similarly, automobile taxes pay for roads which are 
constructed, maintained, lighted, plowed, swept, and marked 
with signs.

There is one group of individuals, however, who pay a 
disproportionate share of the tax burden in Anchorage. 
Ironically, they receive little, if any, service or benefit 
from the MOA in exchange for the dollars they contribute to the 
government's coffers. They are the owners of private aircraft.

For years many of them have been dutifully acknowledging 
ownership of small aircraft, and paying many hundreds of 
dollars annually in personal property tax. Their money goes 
into the general fund, providing no benefit or service to the 
aviation community. In fact, the MOA's only involvement or 
interest in aviation (other than collecting taxes) is Merrill 
Field, which is rightfully "controlled" by the FAA. The MOA 
merely owns the land and charges leaseholders for the right to 
use it.

It is noteworthy that most aircraft with a tax siti's in 
Anchorage are used almost exclusively outside the Municipality. 
They are, in effect, stored in Anchorage, and used to travel 
everywhere else in and out of the State. Most are parked in 
Anchorage simply as a matter of convenience to their owners, 
who reside and work in the community.



Anchorage has always been an aviation hub for the State as well 
as the world. As such, it serves a unique purpose. Aviation 
fosters commerce and brings people to town. As a result, many 
local businesses directly support this important industry and, 
in turn, rely on it for their livelihood. Examples are parts 
stores, maintenance facilities, equipment manufacturers, and 
flight schools. They cater not only to locally based aircraft, 
also to many that "come in from the bush" to be worked on. 
Similarly, many local retail merchants, hotels, and restaurants 
profit from airplane pilots and their passengers who frequent 
Anchorage. Thus aviation is a major contributor to the 
financial stability and diversity of Anchorage's economy.

It is ironic then, that the present personal property tax on 
aircraft discourages the presence of airplanes in the 
Municipality. Airplane owners residing elsewhere often avoid 
"wintering" their planes in Anchorage to have work done on 
them, for fear of establishing a tax situs there. Likewise, 
many locals have work done and/or park their aircraft elsewhere 
to avoid paying the tax. Some simply don't admit ownership, 
choosing to avoid the tax by omission. For them, the amount of 
money saved is worth the risk of being caught.

In recent years the financial burden on private airplane owners 
has grown considerably. Fuel, maintenance, and insurance costs 
have all escallated. But perhaps the greatest proportional 
increase has been the personal property tax. That is because 
market values of many aircraft have skyrocketed as 
manufacturing declined or ceased due to product liability; not 
because existing aircraft are inherently worth any more. The 
significant rise in costs is pushing airplane ownership out of 
the reach of more and more pilots. Admittedly, everyone cannot 
afford to buy an airplane. But many who could afford the 
acquisition cost don't have the resources to meet the recurrent 
costs such as taxes. As a result, the number of airplanes in 
Anchorage is decreasing. During the past five years, the 
number of general aviation aircraft parked at Merrill Field has 
declined by 160. While some may have relocated elsewhere in 
the local area, some undoubtably left forever. With them went 
tax revenues and customers valued by local businesses.



The fundamental problem involves the tax rate. Airplanes, 
which have high relative value, are taxed at the same mill rate 
as other less valuable personal property. While mill rates 
approaching 20 may be appropriate for homes, they are 
unrealistic when applied to airplanes. The owner of a $150,000 
home pays about $3000 in property tax. For that he receives 
all the basic government services. But he does not receive any 
additional services for the almost $1000 tax he now pays for 
the priviledge of owning a $50,000 airplane. Yet his airplane 
ownership and use costs the MOA absolutely nothing!

Anchorage Municipal Code (AMC) 12.10.010, Personal Property 
Subject to Taxation, subparagraph A.I., states,

"All vehicles propelled by other than human 
muscular power shall be taxable as personal 
property. This shall include, but is not 
limited to automobiles, motorcycles, aircraft, 
boats and snowmobiles."

Alaska Statute (AS) 29.45.050 provides for optional property 
tax exemptions and exclusions. Paragraph (b) states,

"A municipality may by ordinance...(5) classify as 
to type and exempt or partially exempt any or all 
types of motor vehicles from taxation."

On December 21, 1976, the Municipality of Anchorage (MOA) 
Assembly passed AR No. 121-76, providing for an Annual Motor 
Vehicle Registration Tax (MVRT) in lieu of a personal property 
tax assessment on certain motor vehicles, including automobiles 
and motorcycles. This method of taxation, provided for by 
1976 SLA 256, is based on a fixed fee schedule. Accordingly, a 
NOTE was added to AUC 12.10.010 paragraph A, stating,

"Pursuant to Ch. 256 SLA 1976 and AR 121-76, the 
Municipality no longer imposes a personal property 
tax on motor vehicles."

This action simplified processing, lowered the rate per 
vehicle, and resulted in a net increase in revenue due to the 
fact that more people paid the tax. Today, the owner of a new 
$50,000 motorhome is taxed $60 the first year, and less in 
subsequent years. In return, he benefits from many miles of 
MOA maintained roads, parks, street lights and signs, etc. 
Despite t.ie NOTE quoted above, the owner of an airplane valued 
at $50,000 is still taxed almost $1000, yet the airplane gets 
nothing for its revenue contribution.



It is time to revise tax rates for airplanes. A simple fee 
schedule like that used for other motor vehicles is the best 
solution. An annual tax of $60, an amount equal to that paid 
for the most expensive private automobile or motorhome, is both 
fair and reasonable. Such a flat fee would significantly 
reduce administrative costs for the MOA, since each airplane 
would not have to be appraised every year by physically 
"canvassing".local airports and researching "book" values. 
Likewise, the present appeals process, which requires much 
review time and negotiation, would be eliminated.

All parties stand to gain from such reform. Municipal 
administrative costs will go down, the sagging and vulnerable 
general aviation industry will be stimulated, and local 
businesses will benefit from revived activity at local 
airports.

PLANETX5.WPF/RCG/01/26/92
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M U N IC IP A L IT Y  O F  A N C H O R A G E
A S S E M B L Y  M E M O R A N D U M

. f\Jo. AM 270-93_______

M e e t i n g  D a t e :  . Z cbr u a r y  23 ’ 1993

From:

Subject: AR 93*46(S) - Exemption of Personal Property Items

The public testimony last week was oriented primarily on the need for changes to the personal 
property tax on aircraft. The Administration recommends the scope of the Assembly Resolution 
to the Alaska State Legislature be expanded to include other items that are taxed unevenly due 
to self-reporting requirements. A registration tax at the point of sale with possible annual 
renewals is probably a more equitable system.

The Administration recommends approval of AR 93-rti(S).

Concurrence: Prepared by:

Chief Fiscal Officer

Respectfully submitted: Concurrence:

Tom Fink y  ^tidiard L. McVeigh
Mayor y C Municipal Attorney

as 92-46(s;

Larry 33. Crawford 
Municipal
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Submitted by: Mayor H tat
Prepared by: Department of Law * ,

Chairaaa of the Assnnb] 
at the Request of the

For Reading: February 23, 1993

ANCHORAGE, ALASKA 
RESOLUTION NO. AR 93-46(S)

A RESOLUTION OF THE MUNICIPALITY OF ANCHORAGE ENDORSING OPTIONAL
BSMTTL0jl^Fj3F^N'AIED.ITSM$-ERQM EEESflMAL-EBQEEBELIAX_________
TEE ANCHORAGE ASSEMBLY FINDS:

WHEREAS, Alaska Statutes 29.45.050 permits municipalities to exempt certain items 
from property taxation; and

WHEREAS, AS 29.45.050 does act permit a partial or total exemption tor aircraft and 
some other personal property items but does allow such exemptions for boats, vessels or motor 
vehicles; and

WHEREAS, the Municipality of Anchorage wishes to adopt a parti?! exemption for 
certain personal property.

NOW, THEREFORE, the Anchorage Assembly resolves that:

Section.!. The Municipality endorse an amendment to AS 29.45.050 to allow partial or 
total exemption of aircraft, pick-up campers, shells and canopies, all-terrain vehicles, snow 
vehicles, undocumented boats and motors, and unlicensed trail bikes from property taxation as 
part of its legislative program.

Section 2. An ordinance providing a partial exemption (I.e. flat fee tax) for exempt items 
taxation wfl] be introduced within 30 days of passage of an amendment to AS 29.45.050 which 
authorizes use of such 2n approach.

Section 3. Passage of this resolution indicates a firm statement of intent of thosr 
Assembly members voting for this resolution to vote : vor of the ordinance referenced in
Section 2.

PASSED AND APPROVED this 23rd day 0f February , 1993.

A M  270-93



First Name
Richard

Last Name
Thompson

Telephone
488-3329

PO Box 55968 Zip 99705
North Pole Reg. Voter Y D is tr ib u tio n  60 C o n s titu en cy  N

A ffilia tio n  Date POM Sent 01/27/94
Sub jec t Bill Number HB 1 62 t/

Message 1
BRING BACK THE DEATH PENALTY. LIMIT APPEAL PROCESS TO SPECIFIC TIME. $  NOT AN ISSUE. RACE CANNOT BE 
ALLOWED TO BE AN ISSUE. IF A CRIME IS COMMITTED TH A T WARRANTS DEATH PENALTY— ADMINISTER IT 
QUICKLY.

First Name Last Name T elephone
Thomas Munns 277-5284
1601 Medfra #400 zip 99501
Anchorage Reg. Voter Y D is tr ib u tio n  60 C on s ti tu en c y  N

A ffilia tio n  Date POM Sent 01/26/94.
S ub je c t Bill Number HB 2 6 3 ' ^  L

Message 1
I STRONGLY SUPPORT AND URGE PASSAGE OF HB 2 6 3 . (TAX EXEMPTION FOR CERTAIN PERSONAL PROP.)

Fii i t  Name
Carl
417 N Klevin 
Anchorage 

A ffilia tio n  
S ub jec t

Last Name
C a r t w r i g h t

Telephone
277-8798

Reg. Voter Y
Zip 99508 

D is tr ib u tio n  60 C on s titu en cy  N 
Date POM Sent 01/26/94

t r  ■

Message 1
I S U PP O R T  IT  S T R O N G L Y . ( T A X  E X E M P T IO N  F O R  C E R T A IN  P E R S O N A L  PRO P .)

Bill Number HB 263
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First Name
Nancy 
420 Pettis Rd 
Anchorage 

A ffilia tio n  
S u b je c t

Last Name
F u e rs t e n b e r g

Reg. Voter Y

Telephone
344-8521

Zip 9951 5
D is tr ib u tio n  60 C on s titu en cy  N 

Date POM Sent 01/26/94 
Bill Number HB 263 ^ /-,L

Message 1
I W A N T  Y O U  T O  S U P P O R T  HB  263 . ( T A X  E X E M P T IO N  FO R  C E R T A IN  P E R S O N A L  PR O P .)

First Name
Daniel 
12921 Midori Dr 
Anchorage

A ffilia tio n
S ub jec t

Last Name
Z i v a n i c h

Reg. Voter Y

Telephone
NONE 

Zip 99516
D is tr ib u tio n  60 C on s titu en cy  N 

Date POM Sent 01/26/94 
Bill Number HB 2 6 3 ’"^ ' ,

Message 1
I’M IN S U P P O R T  O F  T A K IN G  T A X E S  O F F  O F  P E O P L E  W H O  O W N  A IR C R A F T .

First Name Last Name
Dennis W a ld o c k
3327 lliamna /-Wc_
Anchorage Reg. Voter

A ffilia tio n  
S u b je c t 

Message 1
IN R EG AR D S  T O  HB  263 I V E R Y  S T R O N G L Y  S U P P O R T  T H IS  B IL L  
T R Y  T O  G E T  T H IS  T O  T H E  F L O O R  A S  
D E T A IL

Tejnnhone
,r <E

Zip 99517

D is tr ib u tio n  08 C on s titu en cy  C 
Date POM Sent 01/26/94 

Bill Number HB 263

I W O U L D  A P P R E C IA T E  Y O U R  E F F O R T S  T O

PLEASE CALL. 8 0 0 -7 7 0 -3 0 2 9 .

S O O N  A S  PO S S IB LE . IF Y O U  W O U L D  L IK E  T O  D IS C U S S  T H IS  B IL L  IN M ORE

L l .



First Name
Burt
PO Box 671689 
Chugiak 

A ffilia tio n  
S u b je c t

Last Name
Myers

Reg. Voter D is tr ib u tio n  
Date POM Sent 

Bill Number
Message 1
I S T R O N G LY  S U P P O R T  A N D  U R G E  P A S S A G E  O F  H B  263 . ( T A X  E X E M P T IO N  FO R

Telephone
688-0737 

Zip 99567 
60 C on s titu en cy  N 
01/26/94

C E R T A IN  P E R S O N A L  PRO P .)

First Name Last Name
Rex Gray
HC04 Box 9313 
Palmer

A ffilia tio n  
S u b je c t 

Message 1
T A X  E X E M P T IO N  FO R  C E R T A IN  P E R S O N A L  PRO P :

Reg. Voter

T elephone
745-2320

Zip 99645
D is tr ib u tio n  60 C on s titu en cy  N 

Date POM Sent 01/27/94 
Bill Number HB 2631

U R G E  A L L  M EM BERS  T O S U P P O R T  H B  263 .

First Name Last Name Telephone
James Grant  753-3206
30352 Cherry Dr Apt B zip 99506
•Aflebor-age— Reg- Voter D is tr ib u tio n  60 C on s titu en cy  C

A ffilia tio n  Date POM Sent 01/27/94
S u b je c t Bill N um ber HB 351

  — ^Message 1
I W O U L D  L IK E  T O  V O IC E  S U P P O R T  O F  H B  351 . I W O U L D  R EC O M M EN D  C H A N G IN G  T H E  L E N G T H  O F  O N E  Y E A R  T O  A  FO U R  
Y E A R  P E R M IT .
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TOM FINK. 
MAYOR

O F F IC E  O F  TH E  M U N I„  PA L  A T T O R N E Y

February 1, 1994
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Representative Brian Porter 
Chair House Judiciary Committee 
Alaska State Legislature 
State Capital 
Juneau, Alaska 99801

Re: House Bill 277 Relating To Defense And Indemnification Of Public Employees With
Respect To Claims Arising Out O f Conduct That Is Within The Scope O f Employment

Dear Representative Porter:

After reviewing House Bill 277 the Municipality of Anchorage supports the proposed bill. 
From discussions with the Municipal Risk Management Department, Police Department and 
the Legal Department concerning this issue the proposed bill would provide the 
Municipality certain benefits.

As with a prior incarnation of this legislation, CSHP 395 which was before the House 
Judiciary Committee in April of 1992, this bill would allow the Municipality of Anchorage 
flexibility to defend and indemnify its employees in appropriate circumstances, including 
punitive damage situations. Additionally, the legislation allows an employee a defined time 
period in which to assert and protect the employees' rights to defense or indemnity. The 
bill appropriately limits the defense of those rights to declaratory actions, for enforcing the 
rights to defense; cross-claims, for enforcing rights to indemnity where the employer is 
named as a party; and an action brought within one year, for enforcing indemnification 
where the employer is not named as a party. With these elements »!ie Municipality of 
Anchorage supports the bill.

Sincerely,

cc: Duane Udland, Deputy Chief Police 
Harry Sjoberg, Risk Manager 
Mary Vollendorf, Municipal Manager's Office

nu«ttMbJ9SVxx*F
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2)7 Second Streel, Suite 200 •* Juneou. Alaska 99801 ■ Tel (907)586-1325. Fox (907)463-548

January 24,1994

TO: Representative Al ''©zey, ChaJr
and
Members, House Committee on State Affairs

FROM: Kent £. Swisher, Executive Director

RE: HB 277 - Indemnification of public employees
It has been brought to my attention that your committee Is considering HB 277- 
Indemnification of public employees, which would amend AS 39.90 to require public 
employers, Including municipalities, to provide defense and Indemnification of employees 
for actions or omissions that occurred during the course and within the scope of the 
employee's employment, except In cases of gross negligence or Intentional or wilful 
misconduct The bill allows for collective bargaining agreements to supersede state law 
with regard to defense and Indemnification.
It is the understanding of the Alaska Municipal League that It is already common practice 
for municipalities to Indemnify employees for actions/omissions taken during the course 
and scope of their employment and that such Indemnification Is Included within most, H not 
all, collective bargaining agreements.

The League has no objection Jo the current draft of HB 277, or to the proposed Committee 
Substitute dated 1/20/94. It appears to codify existing common practice, to provide 
reasonable protection for employers by requiring the employee to keep the employer 
Informed and to cooperate in the defense, and to provide equal treatment of all types of 
employees.

cc: Representative Brian Porter

Member of the Nottonol Leogue of Cities ond the Natlonot Association of Counties



A n c h o r a g e  T e l e p h o n e  U t i l i t y

January 20, 1994

Representative Brian Porter 
Room 122 
State Capitol
Juneau, Alaska 99801-1182 

Dear Representative Porter:

I want to express my appreciation to you for introducing H.B. 277. This legislation 
would allow public entities to indemnify employees from personnel liability 
resulting from honest and efficient accomplishment of their job responsibilities. 
ATU fully supports this bill and urges its speedy approval.

Our society is seeing increasing numbers of former employees arguing wrongful 
discharge cases in front of juries. Without regard to the merits of such cases, our 
system of justice places public employees in a precarious position. Plaintiffs in 
such actions can not gain punitive damages from a public entity; punitive damages 
may only be applied to a private entity. Given this, plaintiffs' attorneys will often 
name an individual as defendant in order to establish a party with punitive liability 
or, as may be the case, simply to provide leverage.

While individuals so named, more often than not, eventually are relieved of liability, 
their lives in the meantime can be dramatically impacted. An individual so named 
will have all credit suspended pending outcome of the case. Simply put, the 
individual is unable to buy a house, a car or even a large appliance through normal 
credit channels until the case is settled. In many instances, such cases take years 
to resolve.

Behind Every Call 
You Make Executive Offices

Received
JAfl 2 * 199*

r« .14.8

600  Telephone Avenue g  Anchorage. Alaska 99503 -6091  g  "rclephone: (907) 561 -3000  a  Fax: (907) 563-2688



Representative Brian Porter
January 20, 1994
Page 2 of 2

Our concern in rectifying this unfair situation stems from our desire to have 
effective employees carrying out their responsibilities in a competent and efficient 
manner. Clearly, an employee who must consider his/her personal fortunes and 
those of his family each time he makes a decision will find his thinking swayed by 
this potential threat. We ask for this legislation to be passed so that our 
employees may work in an atmosphere free from the threat of personal reprisal.

Again, thank you for your efforts. If you need anything further from ATU regarding 
this legislation, please let me know.

Sincerely,

ANCHORAGE TELEPHONE UTILITY

General Manager
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Representative Brian Porter 
State Capitol 
Juneau, AK 99801
Dear Representative Porter,
The Alaska Peace Officers Association supports House Bill 277. We 
believe that government must be held responsible for its actions. 
When someone is wrongly harmed through the actions of 
government, injured parties should be able to mike claims as 
appropriate. However, we believe very strongly that government 
employees should be defended and protected when their actions are 
made in good faith and without malice.
Generally when a lawsuit is filed, employees are listed as parties to the 
action. In the past, employees have not been held personally liable for 
actions taken at the behest of their employer, unless they were clearly 
working outside the scope of their authority. This seema to be 
changing. Recent court rulings imposing personal punitive damages 
are placing the livelihoods of our public employees in Jeopardy.
The trend where public employees are being held personally liable 
places employees in a position where their own personal assets are at 
risk. All government employees are in danger, from the highest level 
policy malar to the lowest level of workers where those policies are 
carried out The social worker, the road maintenance supervisor, the 
police officer, the medic, the fixe fighter, and elected officials are all 
vulnerable.
We in law enforcement believe this la an undue burden upon the 
state's public employees, It carries great potential for the working* of 
government to become bogged down because employees fear that 
decisions they make in good faith may result in the loss of their assets. 
I encourage you and your colleagues to Bupport House Bill 277.

January 18,1994



A N C H O R A G E  P O L I C E  D E P A R T M E N T
4501 SOUTH BRAGAW STREET ♦ ANCHORAGE, ALASKA 99507-1599TELEPHONE (907) 786-8500

Tom  F ink, M ayo r
Service since 1921

January 18,1994 

Representative Brian Porter

Received
JAN 1 9 1994

House of Representatives 
Alaska State Legislature 
Juneau, Alaska 99801-1182

Dear Representative Porter,

I am writing this letter in support of House Bill 277, which would require 
public employers to indemnify public employees with respect to law suits and 
legal claims made against employees who arc working within the scope and 
authority of their position. I can safely represent that the subject of 
indemnification is very important to ail public employees.

Law enforcement over the years has identified indemnification as a top 
legislative priority. Our premise is simple. We believe that when a public 
employee is working at the behest of their employer, and they operate in good 
faith and within their proper authority, employees should be indemnified.

This is not an argument for protection of bad employees. It is a request that, 
as a matter of law, employers protea employees who are doing the work of the 
government. Threatened or actual legal aaion has a very chilling effea on any 
employee. If personal assets or wealth are unfairly at risk, employees are 
discouraged from making decisions or taking action.

We are happy to work with you and the Legislature in the passage of this bill.
I f  you have any questions, please contact me at 786-8552.

Sincerelv.

Duane S. Udland, Deputy Chief 
Anchorage Police Department 
4501 South Bragaw 
Anchorage, Alaska 99507
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Alaska Association Chiefs of Police

January 17, 1994 Received
JAN 1 9 1994
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Representative Brian Porter 
House of Representatives 
State Capital 
Juneau, Alaska, 99811

Dear Representative Porter:

Two years ago the Alaska Association of Chiefs of Police, the Alaska Peace 
Officers Association, and the FBI National Academy Associates identified 
the indemnification of public employees as their number one legislative 
priority. This issue is even more timely and critical now. The following is 
the combined statement and position of the three professional law 
enforcement associations concerning indemnification.

"We believe that government must be held responsible for its actions. When 
someone is wrongly harmed through the actions of government, injured 
parties should be able to make claims as appropriate. However, we believe 
very strongly that government employees should be defended and protected 
when their actions are made in good faith.

Generally when a lawsuit is filed, individual employees are listed as parties to 
the action also. In the past, employees have not been held personally liable 
for actions taken at he behest of their employer unless they were clearly 
working outside the scope of their authority. This seems to be changing. 
Recent court rulings imposing personal punitive damages are placing the 
livelihoods of public employees in jeopardy.

The trend to hold public employees personally liable places employees in a 
position where their own personal assets are at risk. This means that all 
government employees are in danger, from the highest level policy maker to 
the level of worker where the policy is implemented. Even elected officials 
are vulnerable today.



We in law enforcement believe this is an undue burden upon the public 
employees of this State. It carries the potential for the workings of 
government to become bogged down because employees fear that decisions 
they make in good faith may result in the loss of their assets.

When employees are doing the work of the government, within the scope of 
their authority, and without malice, they should not be held personally liable 
when they are named as parties to law suits.

Legislation should be passed that indemnifies public employees and frees 
them from the burden of working under the constant threat that their good 
faith judgments can result in the loss of their homes, their cars, or their 
savings."

If we can be of any assistance in the passage of your bill please let me 
know.

Very truly yours,

Ronald L. Otte 
President

RLO/lp


