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education and related services.

Sec. 3. AS 14.30.191(c) is amended to read:

(c) Before a school district initiates or refuses a change in achild’s placement

or program, the district shall notify the child’'s parent [OR G UARDIAN].

Sec. 4. AS 14.30.191(d) is amended to read:

(d) Upon completion of the evaluation and before placement, the school
district shall provide to the parent [OR GUARDIAN] of each exceptional child an
opportunity for consultation about the evaluation. A consultation must be available

after each reevaluation of the condition and placement of the exceptional child.

Sec. 5. AS 14.30.191(f) is amended to read:

(f) If the parent [OR GUARDIAN] obtains an independent educational
evaluation at private expense, the results of the evaluation
(1) must be considered bythe school district in a decision made with
respect to the provision of an appropriate public education to the child;

(2) may be presented as evidence at a hearing regarding the child.

See. 6. AS 14.30 is amended by adding a new section to read:

Sec. 14.30.193. SCHOOL DISTRICT HE/*RINGS, (a) If a parent refuses to
consent, or does notrespond within 30 days to the school district’s request for consent,
under AS 14.30.191(a) or 14.30.285(f), the school district may appoint an impartial
hearing officer to conduct a hearing to determine whether the school district may
initiate the evaluation or placement of the child, or transfer the child.

(b) If a parent disagrees with die school district’s intended placement of a
child or program for a child, the parent may request a hearing. If a hearing is
requested under this subsection, the school district shall appoint an impartial hearing
officer to conduct the hearing.

(c) After a hearing officer is appointed under (a) or (b) of this section, the
hearing officer shall conduct an inform al prehearing settlementconference and attempt
to resolve the disagreement between theparent and the school district. |If, after a
hearing under (a) or (b) of this section, the hearing officer determines th)%t .the school
district's intended action is in accordance with law and is in the child’'s best interest,

the hearing officer shall approve that action.

SCS CSHB 235(STA)
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(d) If a parent participates in the hearing but refuses to comply with the
2 decision of the hearing officer, the district shall document in the hearing record the
3 district’s attempt to evaluate, place, or transfer the child.
4 (e) If a parent does not participate in the hearing, the district shall document
5 in the hearing record the district’'s attempt to evaluate, place, or transfer the child and

the parent’'s lack of consent to evaluation, placement, or transfer.

7 (f) A hearing officer’'s decision under this section is final and binding on the

8 school district and parent, unless appealed under (g) of this section. Notwithstanding

9 a decision by the hearing officer, a child may not be evaluated, placed, transferred, or
10 compelled to receive special education or related services from the school district until
11 the period for filing an appeal under (g) of this section has expired or, if an appeal is
12 filed, until the department and court appellate review process has been completed.
13 (g) A parentor a school district may appeal a hearing officer’s decision under
|14 this secrion to the department by requesting an appeal hearing under AS 14.30.195.
* The appeal hearing request must be in writing and must be received by the department
16 hin 30 days after receipt of the hearing officer’s decision.
17 * Sec. 7. AS 14.30.195(a) is amended to read:

s wearmgs. 0BSEA ON the record, of impartial hearing officers’ decisions uncer
20 AS 4016 An administrative appeal hearing snall comply with
21 requirements neessary ... participation In federal grant-in-aid programs,
™ Including 20 US.C. 1400 - 148 (Inclividuals with Disabilities Eucation Act) [TO
2 BE CONDUCTED UNDER AS .. 20150 - 1420350,

24 * Sec. 8. AS 14.30.195 is amended by adding new subsections to read:

25 (c) After an appeal hearing under this section, the department shall render its

26 decision affirming, reversing, modifying, or Temanding the hearing officer’s decision

27 under AS 14.30.193.

28 (d) A parent or the school district may appeal to the appropriate court for

29 review of the department’'s decision on appeal under (c) of this section.

30 * Sec. 9. AS 14.30 is amended by adding a new section to read:

31 Sec. 14.30.235. WITHDRAWAL OF CONSENT. If under a provision of this
-3- SCS CSHU 235(STA)
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chapter the consent of the parent is required, the parent may withdraw the parent’s
consent.
* Sec. 10. AS 14.30.272 is amended to read:

Sec. 14.30.272. PROCEDURAL SAFEGUARDS. A school district shall
inform the parent [OR GUARDIAN] ofan exceptional child of the right to review the
child’s educational record, to review evaluation tests and procedures, to refuse to
perm it evaluation or a change in the child’'s educational placement, to be informed of
the results of evaluation, to obtain an independent evaluation, to request an impartial
hearing, toaﬂfal ahearlrg Oﬂ:lcer’s CRISIm, and to give consent or deny access
to others to the child’s educational record.

* Sec. 11. AS 14.30.272 is amended by adding a new subsection to read:

(b) The department shall establish, by regulation, im partial procedures for a
school district to follow for hearings under AS 14.30.193 to com ply with requirements
necessary to participate in federal grant-in-aid programs, including 20 U.S.C. 1400 -
1485 (Individuals with Disabilities Education Act).

* Sec. 12. AS 14.30.278(b) is amended to read;
(b) Each meeting concerning an exceptional child must include
(1) arepresentative of the school district, other than the child’s teacher,
who is qualified to provide or supervise the provision of special education;
(2) the child’s teacher;
(3) at least one of the child’'s parents [OR GUARDIANSI;
(4) the child, when appropriate;
(5) other individuals selected by the parent [[ GUARDIAN,] or school
district.
j* Sec. 13. AS 14.30.278 is amended by adding a new subsection to read:
1
(c) Each school district shall develop an individualized education program for

every exceptional child who receives service:Ainder AS 14.30.180 - 14.30.350.

¢Sec. 14. AS 14.30.285(0 is amended to read:V tV

n » School district shall dotain the consent of the chila's parent before

a child may [NOT] be transferred to a school outside the district in which the child

resides WITHOUT THE CONSENT OF THE PARENT OR GUARDIAN].

SCS CSHB 2J5(STA) 4
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1 * Sec. 15. AS 14.30.285(g) is amended to read:
(g9) The withholding of consent by a parent [OR GUARDIAN] ordepanmental
3 approval for the transfer of an exceptional child under this section does not relieve a

school district of die obligation to provide special education and related services to an

5 exceptional child under AS 14.30.186.

6 * Sec. 16. AS 14.30.340 is repealed and reenacted to read:

7 Sec. 14.30.340. PROVISION OF SPECIAL EDUCATION IN A PRIVATE
8 SCHOOL, HOME, OR HOSPITAL SETTING, (a) If aparentofan exceptional child
9 enrolls the chid in a private school at the parent's expense or teaches the child at
10 home, the school district in which the child is located shall make special education and
11 related services available in conformance with an individualized education program
12 under AS 14.30.278.

13 (b) If a physician certifies in writing, and if the child’s individualized
14 education program team then determines that a child’s bodily, mental, or emotional

condition does not perm it attendance at a school and the child’s parents do not elect

- oloCie}

16 to teach the child at home~the school district in which the child is located shall enroll

17 the child in public school and provide the child with special education and related

18 services in conformance with an individualized education program under AS 14.30.278

19 at the child’s home or at a medical treatment facility.

20 * Sec. ].7 AS 14.30.347 is amended to read:

21 Sec. 14.30.347. TRANSPORTATION OF EXCEPTIONAL CHILDREN.

9> W hen transportation is required to be provided as related services, exceptional children

23 shall be carried with other children, except when the nature of their physical or mental

24 disabilities [HANDICAPS] is such that it is in the best interest of the exceptional

25 children, as determined by the school district, that they be transported separately. State

26 reimbursement for transportation of exceptional children shall be as provided for

27 transportation of all other pupils except that eligibility for reimbursement is not subject

28 to restriction based on the minimum distance between the school and the residence of

29 the exceptional child.

30 * See. 18 AS 14.30.350(2) is amended to read:

31 fﬂ) "consent" means [IS ONLY OBTAINED |IF] the parent [OR
©- SCS CSHB 235(STA)
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GUARDIAN] has been fuII.y informed ofall intim ation relelvant to the a.CtiVityortI‘E
release of records for WhICh o ese e o 7w cansen ISSOUGNE and the parent
undeerstands and voluntarily agrees to the activity or release of recorcs:

* Sec. 19. AS 14.30.350(3

(3) "ex

) is repealed and reenacted to read:

ceptional children"” means children with disabilities,, and gifted

children, who differ markedly from their peers m the degree that special facilities,

equipment, or methods are required to make Ueu educational program effective;

* Sec. 20. AS 14.30.350(4

) is amended to read:

(4) "related services" means transportation and developmental,

corrective, and other s
[A HANDICAPPED]
and includes but is n
services, physical and

rehabilitation counse

the term also includes

upportive services required to assist Chlldren Wth d|Sab|||t|eS
or gifted Chlldren [CHILD] to benefit from special education

ot limited to speech pathology and audiology, psychological
occupational therapy, recreation, counseling services Imlwlm

.
|Ing,and medical services for diagnostic or evaluation purposes;

school health services, school social work services, and parent

counseling and training;

* Sec. 21. AS 14.30.350(5

) is amended to read:

(5) "special education” means s illy designed instruction, at no cost

to the parent, to meet the unique needs of excepth’al Chlldren [A HANDICAPPED

CHILD], including cl

instruction, and instru

assroom instruction, instruction in physical education, home

ction in hospitals and institutions; the term includes speech

pathology, or any other related service, if the service consists of specially designed

instruction, at no costt

[A HANDICAPPED C

o the parents, to meet the unique needs of exceptlm Chlldren

HILD], and is considered special education rather than a related

service under state standards; the term also includes vocational education if it consists

of specially designed instruction, at no cost to the parents, to meet the unique needs

of exceptlm Chlldren [A HANDICAPPED CHILD]; in this paragraph

provided witho

(A) "at no cost" means that all specially designed

ut charge but does not preclude incidental fees that are norm ally

charged to mxceptlm [NONHANDICAPPED] students or their parents

as a pan of the

SCS CSHB 235STA)
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*

(B) "physical education” means the developmentofphysical and
motor fitness, fundamental motor skills and patterns, skills in aquatics, dance,
and individual and group games, and sports (including intramural and lifetim e
sports); the term includes special physical education, adapted physical
education, movement education, and motor development;

(C) "vocational education" means organized educational
programs that are directly related to the preparation of individuals for paid or
unpaid employment, or for additional preparation for a career requiring other

than a baccalaureate or advanced degree;

Sec. 22. AS 14.30.350 is amended by adding new paragraphs to read:

(7) "children with disabilities”" means children with mental retardation;
hearing impairments, including deafness; speech or language impairments; visual
impairments, including blindness; serious emotional disturbance; orthopedic
impairments; autism; traum atic brain injury; other health impairments; specific learning
disabilities; or preschool developmental delays;

(8) "educational records" means those files, documents, records, and
other material that contain inform ation directly related to a student and are maintained
by a school district or a person acting for a school district; the term "educational
records” does notinclude the personnelrecords of the school district, maintained in the
normal course of business, that relate exclusively to a person's capacity as an
employee, or other records as designated by the department in regulation;

(9) "gifted children" means c! :ldren who exhibit outstanding intellect,
ability, or creative talent as determined under regulations adopted by the department;

(10) "individualized education program team" means a group of people
that translates child assessment inform ation regarding a child into a practical plan for
speciallv designed instruction and delivery of services for the child, and includes the
following:

(A) arepresentative of the school district, other than the child’s
teacher, who is qualified to provide or supervise the provision of special
education;

(B) the child's teacher.

-7- SCS CS1IB 235(STA)
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(C) the child’'s parent;
(D) the child, if appropriate;
(E) other individuals, at the discretion of the child’'s parent or
the school district;
(11) "parent” includes a guardian, a person acting as a parentof achild,
and a surrogate parent appointed under AS 14.30.325.

* Sec. 23. This Act takes effect June 30, 1993.

SCS CSHB 23S(STA) -8
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AMENDMENT

OFFERED IN THE SENATE By Senator Leman
TO:

DRAFT Senate CS For CSHB235 (STA)
(Work Draft LS0869/0O by Foid, dated 4/15/93)

Page 3, iine 16:
Add new subsections to read:

(h) The department shall maintain a list ofrqualified hearing officers.
The department shall qualify hearing officers .mmliimfmm, which
shall be open to all residents of the state and shall qualify hearing officers
for a period not to exceed five years. The list shall be maintained as public
record.

nwythaflhe parent involved in the
hearins must consent in writing to the hearing officer selected. *Ki ptffCd-A'
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AMENDMENT

OTIaF_ERED IN THE SENATE By Senator Leman
DRAFT Senate CS For CSHB235 (SSTA)
(Work Draft LS0869/0 by Ford, dated 4/15/93)
Page 4, line 8
Following: "to obtain an independent evaluation .
<"r~evv\«vCC
Insert: "by a person of the parent's choosing or by agsnsoivdse  »

S cKoo\ di& W ic VvV /' n P® -

Page 4, line 27.

Following: "who receives services"

Insert: "or whose parent req .Sts services"
Page 5, line 16:

Following: "to teach the child at home"
Insert: "in accordance with AS 14.30.010(0)"



1

AMENDMENT

OTFOF'ERED IN THE SENATE By Senator Leman

DRAFT Senate CS For CSHB235 éSTA)
(Work Draft LSC869/0 by Ford, dated 4/15/93)

"Conceptual amendment:

Make clear in statute that |nd|ﬂent parents have the r|%ht to state appointed
counsel during the court appellate review process if the parents appeal under

AS 1430193 (g)
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SENATE CS FOR CS FOR HOUSE BILL NO. 235(STA)

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE SENATE STATE AFFAIRS COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES BUNDE, Grussendorf

A BILL
FOR AN ACT ENTITLED
"An At relating to eclcational programs and Services

forchildren  with

disabilities and other exceptional children and to persons with ahandicap; and

providing for an effective cate”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.30.180 is amended to read:

Sec. 14.30.180. PURPOSE. It is the purpose of AS 14.30.180 - 14.30.350 to

(1) provide an appropriate public educati

on for exceptional

children in the state who are at least three years of age but less than 22 years of age”

(2) allow proceoures and actions necessary

to comply with the

reouirements of federal faw; including 20 U.S.C. 1400 - 148 (Incividluals with

Disabilities Eoucation Act).

* See. 2. AS 14.30.186 is amended by adding a new subsection to r

ead:

(e) Exceptional children being educated as provided under AS 14.30.010¢(b)

have the right to special education and related services

-1-
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The exceptional child of a parent who elects to educate the

child as allowed under AS 14.30.010(b) may not be compelled to receive the special

education an

* Sec. 3. AS 14.
(a)

GUARDIAN

education an

* Sec. 4. AS 14.

(c) B

or program,

* Sec. 5. AS 14.
(d)

district shall

opportunity for consultation about the evaluation.

d related services provided under AS 14.30.180 - 14.30.350.

30.191(a) is amended to read:

A school district shall obtain the consent of the child’'s parent [OR

] before an initial evaluation or placement in a program of special

d related services.

30.191(c) is amended to read:

efore a school district initiates or refuses a change in a child’s placement

the district shall notify the child’s parent [OR G UARDIAN].

30.191(d) is amended to read:

Upon completion of the evaluation and before placement, the school

provide to the parent [OR GUARDIAN] of each exceptional child an

A consultation must be available

after each reevaluation of the condition and placement of the exceptional child.

* Sec. 6. AS 14.

(o

evaluation at

respect to the provision of an appropriate public education

* Sec. 7. AS 14.

Sec.

30.191(0 is amended to read:

If the parent [OR GUARDIAN] obtains an independent educational

private ex ense, the results of the evaluation

(1) must be considered by the school district in a decision made with

to the child;

(2) may be presented as evidence at a hearing regarding the child.

30 is amended by adding a new section to read:

14.30.193. SCHOOL DISTRICT HEARINGS, (a) If a parentrefuses to

consent, or does notrespond within 30 days to the school district’'srequest for consent,

under AS 14.30.191(a) or 14.30.285(0, the school district may appoint an impartial

hearing o ffic

er to conduct a hearing to determine whether the school district may

initiate the evaluation or placement of the child, or transfer the child.

(b)
child or pro
requested un

officer to co

SCS CSHB 235(STA)

If a parent disagrees with the school district's intended placement of a

gram for a child, the parent may request a hearing.
der this subsection, the school district shall appoint an

nduct the hearing.
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(c) A hearing officer may not be appointed under this section unless approved
in writing by the parent. After a hearing officer is appointed unden/~this section, the
hearing officer shall conduct an inform al prehearing settlementconference and attempt
to resolve the disagreement between the parent and the school district. I1f, after a
hearing under this section, the hearing officer determines that the school district’'s
intended action is in accordance with law and is in the child’s best interest, the hearing
officer shall approve that action.

(d) If a parent participates in the hearing but refuses to comply with the
decision of the hearing officer, the district shall document in the hearing record the
district’s attempt to evaluate, place, or transfer the child.

(e) If a parent does not participate in the hearing, the district shall document
in the hearing record the district's attempt to evaluate, place, or transfer the child and
the parent’s lack of consent to evaluation, placement, or transfer.

(f) A hearing officer’'s decision under this section is final and binding on the
school district and parent, unless appealed under (g) of this section. Notwithstanding
a decision by the hearing officer, a child may not be evaluated, placed, transferred, or
compelled to receive special education or related services from the school district until
the period for filing an appeal under (g) of this section has expired or, if an appeal is
filed, until the department and court appellate review process has been completed.

(g) A parentor a school district may appeal a hearing officer’s decision under
this section to the department by requesting an appeal hearing under AS 14.30.195.
The appeal hearing request must be in writing and must be received by the department
w ithin 30 days after receipt of the hearing officer’s decision.

(h) The department shall maintain a list of qualified hearing officers. The
department shall qualify hearing officers by annual examination that shall be open to
all residents of the state and shall qualify hearing officers for a period not to exceed
five years. The list shall be maintained as a public record.

(i) The district in which a hearing or adm inistrative appeal arises shall bear all
the costs and expenses ofdistrictlevel and district level adm inistrative appeal hearings,

including the costs of all hearing officers.

* See. 8. AS 14.30.195(a) is amended to read:

3 SCS CSHB 235STA)
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(a) The department shall* by regulation* provide for administrative

appeal
vearns=, 0BSEC ON the record, of impartial hearing officers’ decisions uncer
AS 14.30.1%. An administrative appeal hearing shall comply with all
requirements necessary for participation in feceral grant-in-aid programs,
Including 20 U.S.C. 1400- 148 (Indlividuals with Disabilities Education Act) i+ o
BECONDUCTED UNDER AS 14.30.180 - 14.30.350].
* Sec. 9. AS 14.30.195 is amended by adding new subsections to read:

(c) After an appeal hearing under this section, the department shall render its
decision affirming, reversing, modifying, or remanding the hearing officer's decision
under AS 14.30.193.

(d) A parent or the school district may appeal to the appropriate court for
review of the department's decision on appeal under (c) of this section.

(e) A parent who appeals to the court and who is determined by the court to
be an indigent person'$M tf*be provided with a court appointed attorney at public
expense. In this subsection, "indigent person" has the meaning given in AS 18.85.170.

* Sec. 10. AS 14.30 is amended by adding a new section to read:

Sec. 14.30.235. WITHDRAW AL OF CONSENT. Ifunder a provision of this
chapter the consent of the parent is required, the parent may withdraw the parent’s
consent.

* Sec. ]l AS 14.30.272 is amended to read:

Sec. 14.30.272. PROCEDURAL SAFEGUARDS. A school district shall
inform the parent [OR GUARDIAN] ofan exceptional child of the right to review the
child’s educational record, to review evaluation tests and procedures, to refuse to

permit evaluation or a change in the child's educational placement, to be informed of

the results of e.valuation, to obtain an independent evaluati'on h./.a mrm OftI‘E
parent’s choosing or v a person the parent consents t INWHLING, w0 vequest an
impartial hearing, toaH:Eal aheanr\go-ﬁ:lcer’SCRISlon, and to give consentor deny

access to others to the child’s educational record.
* Sec. 12. AS 14.30.272 is amended by adding a new subsection to read:
(b) The department shall establish, by regulation, impartial procedures for a

school district to follow for hearings under AS 14.30.193 to comply with requirements

SCS CSHB 235(STA) -4-
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1 necessary to participate in federal grant-in-aid programs, including 20 U.S.C. 1400 -

N

1485 (Individuals with Disabilities Education Act).

* Sec. 13 AS 14.30.278(b) is amended to read:

w

(b) Each meeting concerning an exceptional child must include

(1) arepresentative ofthe school district, other than the child’s teacher,

S 01 *

who is qualified to provide or supervise the provision of special education;

~

(2) the child’'s teacher;

oo

(3) at least one of the child’'s parents [OR GUARDIANSI;

9 (4) the child, when appropriate;
10 (5) other individuals selected by the parent [ GUARDIAN,] or school
11 district.
12 * Sec. 14. AS 14.30.278 is amended by adding a new subsection to read:
13 (c) Each school district shall develop an individualized education program for
14 every exceptional child who receives services or whose parent requests services under
15 AS 14.30.180 - 14.30.350.
16 * Sec. 15. AS 14.30.285(f) is amended to read:
17 (f) A school district shall obtain the consent of the child’'s parent before
18 a child may [NOT] be transferred rc a school outside the district in which the child
]9 resides [V/.THOUT THE CONSENT OF THE PARENT OR GUARDIANI].
20 * Sec. 16. AS 14.30.285(g) is amended to read:
21 (g) The withholding of consent by a parent [OR GUARDIAN] ordepartmental
22 approval for the transfer of an exceptional child under this section does not relieve a
23 school district of the obligation to provide special education and related services to an
24 exceptional child under AS 14.30.186.
25 * Sec. 17. AS 14.30.340 is repealed and reenacted to read:
26 Sec. 14.30.340. PROVISION OF SPECIAL EDUCATION IN A PRIVATE
27 SCHOOL, HOME, OR HOSPITAL SETTING, (a) If aparentofan exceptional child
28 enrolls the child in a private school at the parent’'s expense or teaches the child at
E home, the school district in which the child is located shall make special education and
30 related services available in conformance with an individualized education program
31 under AS 14.30.278.

-5- SCS CSHB 235(STA)

Now V-Vr ur”oriinrri /DELETED TEXT BRACKETEDJ



10
11
12
13
14
15
16
17
18

19

20
21
22

23
24
25
26
27
28
29
30

31

WORK DRAFT

(b)

education prog

= pbpWbU b — |

WORK DRAFT

If a physician certifies in writing, and if th

ram team then determines that a child’s bodily, men
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e child’'s individualized

tal, or

emotional

condition does not perm it attendance at a school and the child’'s parents do not elect

to teach the child at home as permitted under AS 14.30.010(b),

w hich the child

is located shall enroll

w ith special education and related s

the school district in

the child in public school and provide the child

ervices in conformance with an

individualized

education program under AS 14.30.278 at the child’'s home or at a medical treatment

facility.

* Sec. 18. AS 14.3

0.347 is amended to read:

Sec. 14.30.347. TRANSPO

W hen transportation

RTATION OF EXCEPTIONAL CH

ILDREN.

is required to be provided as related services, exceptional children

shall be carried with other children, except when the nature of their physical or mental

disabilities [HANDICAPS] is such that it is in the best interest of the exceptional

children, as determined by the school district, that they be transported separately. State

reimbursement

for transportation of

exceptional children shall be

as provided for

transportation of all other pupils except that eligibility for reimbursementis not subject

to restriction based on

the exceptional

* Sec. 19. AS 14.30.350(2)

GUARDIAN] has been fully

release of records for which

understands and voluntarily agrees to the activity or

child.

(2) "consent” means

informed ofall information

[OBJECT OF THE]

the minimum distance between the school and the

is amended to read:

[IS ONLY OBTAINED IF]

* Sec. 20. AS 14.30.350(3) is repealed and reenacted to read:

children, who

equipment, or

* Sec. 21. AS 14.30.350(4)

(3) "exceptional children™"

differ markedly from

their peers to the degree that

consent is sought and

residence o f

the parent [OR

means children with disabilities,

special

relevant to the activity or the

the parent

release of records:

and gifted

facilities,

methods are required to make their educational program effective:

is amended to read:

(4) "related services" means transportation and

developmental,

corrective, and other supportive services required to assist children with disabilities

[A HANDICAPPED]

SCS CSHB 235(STA)
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or gifted children [CHILD] to benefit from
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education
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and includes but is not limited to speech pathology and audiology, psychological
services, physical and occupational therapy, recreation, counseling services Imll.dlm
rehab|||tat|0n ersellrg, and medical services for diagnostic or evaluation purposes;
thw term also includes school health services, school social work services, and parent
counseling and training;

* Sec. 22. AS 14.30.350(5) is amended to read:

(5) "special education” means specially designed instruction, at no cost
to the parent, to meet the unique needs o f excq)tlunl Chlldren [A HANDICAPPED
CHILD], including classroom instruction, instruction in physical education, home
instruction, and instruction in hospitals and institutions; the term includes speech
pathology, or any other related service, if the service consists of specially designed
instruction, at no cost to the parents, to meet the unique needs o f excepthﬁl Chlldren
[A HANDICAPPED CHILD], and is considered special education rather than a related
service under state standards; the term also includes vocational education if it consists
of specially designed instruction, at no cost to the parents, to meet the unique needs
of exceptlm Chlldren [A HANDICAPPED CHILD]; in this paragraph

(A) "at no cost" means that all specially designed instruction is
provided without charge but does not preclude incidental fees that are norm ally
charged to mxceptlm [NONHANDICAPPED] students or their parents
as a pan Ofthe regular education program;

(B) "physicaleducation”" means the developmentofphysical and
motor fithess, fundamental motor skills and patterns, skills in aquatics, dance,
and individual and group games, and sports (including intramural and lifetim e
sports); the term includes special physical education, adapted physical
education, movement education, and motor development;

(Cc) "vocational education” means organized educational
programs that arc directly related to the preparation of individuals for paid or
unpaid employment, or for additional preparation for a career requiring other
than a baccalaureate or advanced degree;

* Sec. 23. AS 14.30.350 is amended by adding new paragraphs to read:

(7) "children with disabilities”" means children with mental retardation;

7. SCS CSHB 235(STA)
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*

hearing impairments, including deafness; speech or language impairments; visual
impairments, including blindness; serious emotional disturbance; orthopedic
impairments; autism; traum atic brain injury; other health impairments; specific learning
disabilities; or preschool developmental delays;

(8) "educational records" means those files, documents, records, and
other material thatcontain inform ation directly related to a student and are maintained
by a school district or a person acting for a school district; the term "educational
records” does notinclude the personnelrecords ofthe school district, maintained in the
normal course of business, that relate exclusively to a person’s capacity as an
employee, or other records as designated by the department in regulation;

(9) "gifted children” means children who exhibit outstanding intellect,
ability, or creative talent as determined under regulations adopted by the department;

(10) "individualized education program team" means a group ofpeople
that translates child assessment inform ation regarding a child into a practical plan for
specially designed instruction and delivery of services for the child, and includes the
follow ing:

(A) arepresentative of the school district, other than the child’s
teacher, who is qualified to provide or supervise the provision of special
education;

(B) the child’'s teacher,

(C) the child's parent;

(D) the child, if appropriate;

(E) other individuals, at the discretion of the child’s parent or
the school district;

(11) "parent" includes a guardian, a person acting as a parentofachild,

and a surrogate parent appointed under AS 14.30.325.

Sec. 24. This Act takes effect June 30, 1993.

SCS CS11B 235(STA) x:
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SENATEBILLNO.
IN LEE LEGISLATURE OF TEE STAT&OF ALASKA
EIGHTEENTE LEGISLATURE - FIRST SESSION

BY
Introduced:
Referred:
ABILL
FORANACTENTITLED

"An Act relating to educational programs for children with disabilities and other exceptional
children; and providing for an effective date.”
BE IT ENACTED BY TEE LEGISLATURE OF TEE STATE OF ALASKA:

* Section 1.AS 14.30180is repealed and reenacted to read:

Section. 14-30180 PURPOSE, (@) It isthe mandate 0fAS 1430120 - 3P that
all exceptional children in this state who are at least three years of age bur less than 22years
of age receive ail such special education and related services so as to afford each exceptional
childafee appropriate public education atno cost

(b) The provisions 0f AS 143013 - 142303 are to be construed liberally for the
dual purposes ofassuring the Travmmm development of exceptional children in the state and
of complying with the requwements offederal Iaw including but not f|rmed fo the Indiviuals
with Disabilities Education Act, as codified at20USC. 14045 *

* Section 2 AS 47.100101s amended by adding anew-paragranh to read:



) The provisions ofibis chapter appiy to all cases in which an educational institution
believes thef . mparars refusal to consent to any evaluation of placement of or programming
for. the child under AS 1430130 - 143030 will deny the child a lies appropriate public

[EEN -

education.
6 AS 1430198 HEARINGS, (a) The department snail, by regulation, provide for
; school district and administrative appeal hearings All hearings and hearing procedures stat
S comply with all requirements necessary for participation in federal grant-in-aid progrars,
9 including the Individuals with Disabilities Education A, 25 codified ar 20U.S.C. 1400-14%5
10 andwifefe provisions of Title 44, Chapter &2relating to adjudicaioly hearings.
1 £ department shall afHTin a list of qualified hearing afacers. The department
12 bearing omcers by qtesieMy examination, which shall be open to ail residents of
B the staie and shall qualify hearing omoers for a period not to exceed five years. The list shall
U be maintained as apublic record.
15 (c) The district inwhich any hearing or appeal arises shall bear all costa and expenses
16 of district and appeal level bearings, including the costs of all hearing omcers, oroviced
7 however, that the parent involved in the nesting must consent inwriting to the hearing officer
B selected.
19 (d) A decision in a hearing under these requlations is final and bindingugopux»4" ~
20 and district, unless appealed in accordance with AS 1430.130 - 1430350 or an original
21 actionis filed in iedend.cigmigcotsn

22 () An appellate admimstralive hearing shall be based on the record below. The

23 departmental hearing officer shall affirm, reverse, modify or remand the district hearing

2 officer's decision. :

5 A decision of a district hearing officer may be annealed to the decartment anda .

5 decision of a departmental hearing officer may oc appealed to the sawS”conrt within thirty e

2 days after receipt of the lower tribunal’s decision rendered under AS 1430180 - 1440350,
S

rtitn& ahra& IaCSAV



This —provision does not constitute any limitation upon a parent's fling of an original action in
court. For the nuruoses of ldentifying an appropriate statute of limitations any
federal actionmust be fled within the sixyears ofthe act complained of.
* Section 4 AS 1420272 s repealed and reenacred to read;

Section 14301272 PROCEDURAL SAFEGUARDS. A school district shall inform
the paren’or quardianjof an exceptional child ofthe right

(a) to review the childls educational record;

(b) to review evaluation tests and procedures, including bui not limited to
documentation that tests and procedures are statistically validated for the purposes for which
theywere used andwere administered by someone qualified to administer and in conbnnarhee
withthe requirements of the tests orprocedures andbe folly informed of all results thereof

(c) to refuse to permit evaluation or a change in the child's educational placemsm and
tharno evaluation or placement snail occur without consent;

(a) to obtain an independent evaluation by a person of the parent's choosing, and tc
have the district pay for same unless the district, upon receipt of the independent evaluiation
demands ahearing on the appropriateness ofthe evaluation and a hearing ofacer tinds that the
district's prior evaluationis more acorauriate;

(e) to request an impartial hearing, to appeal the hearing decision to the department
and the superior court and to fie an original action inthe federal district court;

(f) to give or deny consent to access to athers to the child's educational record:;

(9) to obtain counsel and obtain payment of attormey fees.

* Section S AS 1420240 is repealed and reenacted to read:

Section 1420340 PROVISION OF SPECIAL EDUCATION IN A PRIVATE
SCHOOL. HOME ORHOSPITAL SETTING, () The school district in Whi%h an ex(‘ieotimaJ»
child's parent maintains legal residence, wheresoever the child is domiciled, c
special education and related services under AS 1420.130-1420250 to all such exceptional
children without regard to whether the child is enrolled in private, home or ‘corresponcence



school I accordance With an iurinvidualized education program established under AS
1430278 No individual education program may require as a condition of receiving the
benefit of such proaram th the child enroll or attend the district's schools to receive the
services mandated under authority ofthis section.

(b) A district snail enroll and serve any child not otherwise enrolled in some education
program by reason of medical necessity in accordance with the provisions of AS 1430130 -

143030
* Section 6. AS 1420247 is amended to read;

Section 1420347 TRANSPORTATION OF EXCEPTIONAL CHILDREN. When
transportation Is required to be provided as related services, exceptional children srel—te
carried with other children, except when, the nature oftheir exceptionality is such, that it is in
Ht: test interest of ™ - exceptional aete, as set forth at the individual edncation urogram, mat
they ce transported separately. State reimbursement for transportation of exceptional chiloren
shall be & provided for transportation of ail other pupils except thet, eligibility for
reimbursement is not subject to restriction based upcn the minimum distance between the
school and the residence of the exceptional child.

* Section 7.AS 142025012 is repealed and reenacted to read;

(2 “oonsent means that the parent has been fitly informed of all mfoi-nadnu miaw-»
to the purpose and act for which consent is sought and the paicia ~eistancs ana to
the act and purpose for wnicn the consent is sought. Consent must be in writing md nnsr
specifically set forththe information provided to the parent and certify th?r the parent received
and understood the material provided. Consent is to my act under AS 1420180 - AS
1420250 is voluntary and may he revoked at any tine. A statement by a parent that the
parent did not undé&siand, the material received or that he consented in error or under duress
shall render the consent previously given and all acts taken thereupon null andvoid.

* Section S AS 1420250(3) is repealed and reenacted toread;



(4) "exceptional" fjtfiriren are children who diner markedly from. their peers to the
degree thnr special faculties, eemDinent, or methods are required to make their egucational
program effective; these children may be mentally retarced, hearing impaired, deag Speech or
language impaired, mute, visually imDaired, blind, seriously emotionally disturbed,
orthopedicaily impaired, autistic, subject to traumatic brain injury or minimal brain
dysfunction, gifted, oeveiopinemaHy delayed, subject to specific learning disabilities, and other
healthimpairments requiringintervention;

* Section o. AS 14J0J50(5) is amended to read:
(5) "'related services™ means transportation 2nd developmental, corrective, and other

supportive services required to assist exceptional children [A HANDICAPPED OR GIFTED
CHILD] to benefit from special education and includes but is not limited to speech pomology
and anthology, psychological services, physical and occupational therapy, recreation,
counseling services including rehabilitation counseling- social work services, parent counseling
ol training, medicai services for diagnostic or evainanion purposes aid, to mnfntnin the child
with such medical treatment and nursing services as may be recuired in the indivicual
education urogram for the purpose of assuring that the child will obtain an educational benefit
and costs of room, board and transportation for linmiv members where the childs placement
. Isnot residential but is not so proximate to the parent's residence so as to allow the child to
live at home [: the term also includes school health services, school social weak services,
parent counseling andtraining;]
* Section 10.AS 14305506 is repealed and reenacted to read:
(6) "'special eaucation” means specially designed instruction, at no cost to the parent,
to meet the needs oi the exceptional child, including classroom instruction, instruction in
physical education, home instruction, and instructionin hospitals and institutions;
* Section 1LAS 14303HDis amended by aridmgnew paragrapns toread:
(?) "at no cost™ means that special education and related services must be provided
without charge but does not preclude incidental fees that are normally charged to -



nonEXC. Dtional students cr their parents as apart ofthe reqular educational programin enect

inthe district;
(n "ohysical education” mwn® the development of physical and motor tnness,

fi-mimtd motor skills and patterns, skills in aquatics, dance and individual and group
games, and sports (including inixamnral and lifetime sports); the term includes special physical
eaucation, adapted physical education, movement education and motor development;

&1 “Vocational education” means organized edl}/cational programs then are directly
related to the preparation of individuals for raid or unpaid employment, or tor adoitional
preparationfor a career requiring otherthan i baccalaureate or advanced degree;

(20) "educationrecords' means those files, documents, records, and other material that
contain information directly related to a student and are maintained by a school district or a
personacting for aschool district as more specifically denned at 34 CF.R. Part 9. The term
IS used here to reflect the nature ofthe child's rights of privacy and confidentiality. The term
does not provicle any protection to persons other than the child and the child’s parents as to
the personnel records of the school district or arty other records of the district or the
department;

(U) "parent” or "guardian™ is used interchangeably to refer to a person lawfully acting
inthe: ae ofa parent, including hut not limited to any person acting
of the child's lawful parent, any perron acting under the written authority of a court of
competent jurisdiction, and anyone acting under the authority >xthe State of Alaska. Division
ofFamily and Youth Services where the child is lawfully in the custody ofthe State ofAlaska,
tothe extent of the amherity granted.

* Section 12 AS 142021515 repealed and reenacted to et

Section 1420215, STATE SUPPORT OF PROGRAMS FOR EXCEPTIONAL
CHILDREN. The department shall provide by regulation for a program of unannounced
Inspections of state school districts, mehiding random review of files and individual education
programs to assure compliance with these statutes; The deoartment sfoll provide by regulation



for withholding state funding in support of education for exceptional children where districts

are out of compliance. Any action under this section does not excuse the provision of services
required under AS 1420130-AS 14503)

Section 13 This Act takes enect June 30 1983



CINA by adding a line that imposes the process where any
educational institution alleges that a parent”s refusal would harm
the child. Certainly this is the intent of the federal regulations. I,
however, we look at the CINA provision Ms. Levy cites, is itDOE"s
position that a district should be entitled to override a parent™s
refusal ifthe proposed services (‘"treatment™ in the parlance of the
provision cited by Levy) would not produce a failure to thrive,
anxiety, depression, hostility etc.? In other words, under what
conditions are a parent”"s perceptions ofwhat the district is or is not
doing and the parent®s position thereon going to be rejected,
ignored, disposed of? DO E argues that this should happen anytime
that tthires a hearing officer, parents argue that their right to
control should only be interfered with when there isa
demonstrable potential for harm to the child, and that
determination should be made by a judge with appointed counsel
available.

Now let’s look at what CINA really provides. CINA applies to a child
whose parents or parents fail or refuse to provide for the

emotional, social or mental needs of the child. AS 47.10.990(1) and
AS 47.10.010(a)(2)(A). CINA also applies to children wh o suffer
from neglect. AS 47.10.010(a)(F). This provision may be redundant
as the CINA does not define "neglect”, but the Child Protection
statutes define neglect as failing to provide care. And while
speaking of child protection, the school districts and their
personnel are required by law to report any failure to provide
appropriate care. AS 47.17.010 et seq. This isrequired to "safeguard
and enhance the general well being of children in this state”. A
failure to provide care exists any time there ispotential for or threat
of "injury to the emotional well-being, or intellectual or
psychological capacity of the child .." It must be abundantly clear
at this point that a parent”s refusal to consent to services that are
reasonably necessary for the child*s well-being or intellectual or
psychological capacity isnot only squarely within CINA, but the
school district and itsemployees MUST report same to the Division
of Family and Youth Services of the Department ofHealth and
Human Services for investigation under CINA. So much for Ms.
Levy"s unschooled arguments!



We must also note that a substantial part of the special education
and related services that children may be entitled to are medical
and psychiatric services. It is the provision of this type of service
based upon evaluation and certification as severely emotionally
disturbed that would most likely trigger the pertinent due process
demands by a district and it is these very services that are most
clearly within the ambit of CINA. It is in this arena that districts are
also in grossest violation of the law and inwhich improper
certification and programming by incompetent "school™
psychologists (who are practicing in violation of the Alaska Special
Education Plan anyway) and poorly trained special education
teachers can most severely injure a child. The alarming incidence of
miscertification of gifted/learning disabled children as severely
emotionally disturbed issomber testimony to the need for parents
to stand up to malpracticing educational institutions.

Let"s also look at the underlying process and the court®s authority
under CINA. There must be a complete pre-disposition report.
Hearings may be formal or they may be totally informal. All parties
are entitled to appointed counsel (including the child.) All
proceedings are presided over by a judge of the Superior Court or a
master appointed by such a judge. All participants are entitled to
pre-empt both the judge and an appointed master and a master is
largely limited to making recommendations, upon which the
participants are entitled to a hearing. The court can implement a
broad range of orders ranging from simply requiring that the parent
consent to removing the child from the home and terminating
parental rights; but most importantly can fashion what amounts to
"custom" orders that accommodate the exigencies of the particular
situation.

Some might suggest that our position reflects an inappropriate
paranoia. As a father (their mother isa special educator teaching
severely emotionally disturbed children) of an eleven year old
gifted child and a three year old developmentally delayed child
(neither ofwh om receive services), who has practiced law in this
area extensively and has provided in service training to school
districts, | can safely say that our position is not paranoid ar all
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ALASKA LEGAL INFORMATION FOR HOME SCHOOL FAMILIES
Jack E. Phelps

Please note: The following is offered for information only and nothing in this article should be construed

as the giving oflegal advice.

The Constitution of the State of Alaska provides
that the state shall afford an educational opportu-
nity for_ all children reS|d|nc]1 in the state. Because
of the inordinate size of Alaska. and the difficulty
of travel in major portions of it,_the Centralized
_Corresgondence Study pro%ram (CCS) was started
in 1939. In recent years, this, program has been
made available to all students in thé state whether
or not they reside in a remote area. It is, then, a
state sporisored home study prolqram and stu-
dents enrolled in it are automatically exempt from
the compulsory attendance law. Additionally, sev-
eral school districts have their own corréspon-
dence programs. which are made available to stu-
dents residing within their boundaries.

Currently hundreds of Alaska families are home
schooling usm? programs other than those provid-
ed. by state or Tocal government. These ran?e from
private, full-service c_orres_gondence schools such
as Calvert and Christian_ Liberty Academy, to free-
lance, homemade eclectic programs.

Under state law, there are several routes parents
can take to legally teach their own children at
home. Alaska's compulsory attendance law is
found in statute 14.30.010. It provides eleven cat-
egones_of exceptions for compulsory attendance
at public school under subsection (b). The excep-

tions that apply or may apply to home school fam-
B0 1) 8

ilies are (1) ), (8), (10)(B), and (11% In
the foIIowmtI] paragraphs we will consider each of
these possible exceptions individually.

Option One

. Ifa parent holds a current Alaska Type A teach-
ing certificate, subsection (b)(l(](B% would allow
that parent to tutor his own child at home and ex-
empt the child from compulsory attendance as re-
quired in subsection (a).

Option Two _
Subsection (b)([l)(C) provides that a student en-
rolled in a private, exempt school as authorized
under Alaska statute 14.45.100 shall be exempt
from the compulsory attendance requirement,

14.45,100 through”14.45.200 aljows a family to
establish a private school exempt, from “provisions
of law and regulatlons_relatlnq to education ex-
cept law and” regulations rélating to _physical
health, fire safety, “sanitation, immdnization, and

physical examinations.

Specifically, this provision_ requires the home
school to file an Affidavit of Compliance, an annu-
al enrollment report, and an annual calendar. The
parent must also file an annual notice of enroll-
ment with the local superintendent. The private,
exempt school must also maintain attendance
,records_mdmatmgi at least 180 days of academic
instruction; maintain transcripts of courses com-

leted; administer a standardized test in grades
our, sixand eight; and ensure that all students are
current on required immunizations, If the parents
have religious objections to immunizations, an ex-
emption form must pe filed, with the state. All
forms necessary for full compliance with these pro-
visions may bé obtained from APHEA in a legal
packet which is available upon request. They ma
%Igo bte_ requested from the state Department o

ucation.

Home schools are excluded from obligation to
two provisions of the requlations governing ex-
empt, private schools. Thése have t0 do with as-
bestos inspections and. corporal punishment. The
original proposal regulating spankmtg in privage
schoals recognized no distinction hetween' tradi-
tional privaté schools and those that are actuall
home ‘schools. APHEA intervened on, behalf o
home schools and the Board of Education amend-
ed the re%ulatmn_ to include the following lan-
guage: "The requirements ... of this section do
not apf)ly to a school in which only the children of

a smge famiI)é are enrolled and the schooling s
gﬁol\élreend"by the parent or legal guardian of the
ildren.

Option Three _

Some private schools established ur.der AS
14.45.100 operate home _schogl satellite pro-
grams. These programs provide  legal umbrella of
protection for parents whose childrén are enrolled
In_them, provided the parent and school comply
with the reporting requirements mentioned under
Option Twa, This may be the best option for home
school families who attend churches that have
such schools as_part of their ministry. An added
advantage to this approach is the educational as-
sistance available to such parents when the private
school is truly supportive of home school.

continued on page 8



Option Four o o

A few home school families in Alaska live in
such a place that lets them take advantage of sub-
section (b)é?). This provision exempts from comPuI-
sory attendance any child who lives more than two
miles from a school or school bus route.

Option Five _

Subsection (b)(10)(B) clearly was intended to es-
tablish an exemption for those students who are
enrolled in CCS or a barough correspondence pro-

ram. However, the Iangua'?e does not specify

CS. Rather, it refers to @ "full-time program of
correspondence studg_ approved by the “depart-
ment.” Preliminary discussions have been “held
with Department 0f Education officials to explore
the possibility of including private correspondence
programs under this provision. The state currently
useS material developed by at |east one non-
AIas,kalcorrespondence program in its own CCS
curriculum,

Option Six _ _

Another way to home school legally in Alaska is
to seek exemption from compulSory attendance
based upon subsection (b)(L1), the "equally well-
served" provision. For home schoolers, there s lit-
tle practical difference between (b)(tll) and (blFS),
so the two will be considered together here. The
reason for applying under (11) rather than (8) is
that the language of ﬁl) provides a baseline argu-
ment for the home school family.

For the stron%ly academic home school family,
this route may be preferable since it requires less
aperwork orice exem?t_lon has heen recognized.
epending upon the attitude of the school princi-
pal and the district administration, however, ap-
P_roval may be more difficult to obtain. Under Op-
lon Two,” the family is required. onlg/_ to file the
p_aperwork. If parents choose Qption Six, their cur-
riculum and educational plan is likely to come un-
d_eT intense scrutiny from local public school offi-
cials.

General comments.

Beyond the six options listed, the home school
family may want to consider the guestion of
whether thie decision to home school is a pnwlege
or a right, Home school parents may want to be
very careful about asking for permission to home

schoo] as opposed to notllenL? the authoritie

their intent to home school. Under American dm
stitutional law and its forerunner, _En?hsh comm”?
law, the parent has the inherent flﬁh to direct th
upbrin mg and education of his child. As recentl
as 1977, the United States Supreme Court note
that interests of natural parents are “intrinsic hu-
man _rl(t;hts" and are, therefore, antecedent to
state interests. For Christians, this is not only a le-
gal issue, it isa religious and moral one as well,

With respect to this question, HSLDA's Michael
Farris has written, "If you believe that God forbids
you to seek government approval for your home
school, then we sugiPest that you respond to an
‘approval’ law by fo owm? Daniel's example. Of-
fer your official "a respectiul 'notice of intent to
honie schogl.' This means that you courteously in-
form the official what you plan”to do as oppose
to asking him for permission."

In hIS 00K, Home Schooling and the Law, MT,
Farris lists 10 rules for Ieﬁal preparedness that
home schoolers should follow. We recommend
these for your consideration and we urge you to
obtain a coBy of Mr. Farris' book and read it care-
fully. The 10°rules are:

Join Home School Legal Defense Association.
Know your state's law, =~

Know your local school district's stance on
home schooling.

Join your state support group.

Keep good records.

Don'thide your children.

Give your home school a name.
Write a full statement of your family's
religious conviction about home schooling. .
If you are contacted by an official, ask for his
réquest in ertlng. _ _

10. Remember that God isyour ultimate
protector.

:LO _a)_\IO')U'I-b OO —

In summary, we should remember that home
schooling is 4 legal and constitutionally protected
way of providing a gooti education for our chil-
dren. For many of us, it has become the only way.
Let us be good stewards of our right to teach oqr
own children at home. This means that we will
work hard to ensure that they receive a good edu-
cation, hoth in acadenrvcs and character.
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of this letter, the State educational agency (SEA) must also
meet the requirements at34 C.F.R.74.92. Thaisection states

that:

Methods and procedures for making payments to
recipients shall minimize the time elapsing be-
tween (he transfer of funds and the recipient’s
disbursements.

A Federal auditor may object to a procedure for pay-
ments which releases funds to LEAs months before the funds
arc actually expended. On the other hand, it may not be
effective to bold back the last fifty percent of an LEA's
entitlement until theend of the fiscal year. A Federal auditor
may also question that practice.

If the SEA is concerned about reports regarding the
expenditure of entitlement funds by LEAs, it would be
possible to require quarterly reports on actual expenditures
and still allow LEAs to draw out entitlement funds as they
were expended. Quarterly reports could be used to help
satisfy die requirements in EDGAR and other Federal re-
quirements regarding a grantee's responsibility for monitor-
ing a subgrantee’s activities. As you know, the non-
supplanting requirements for LEAs in the EHA-B do take
into account the actual expenditure of funds, so the detailed
report youcurrently require isuseful (see 34 CJF.R.300.230).
However, an SEA has the option of establishing its own
procedures for demonstrating compliance with the require-
ments used for Federal entitlement funds when there is no
specific Federal standard. We arc not aware of any Federal
requirements which would make it necessary to collect a
detailed reportaboutan LEA’s expenditures fora six-month
period before the SEA releases the balance of an LEA’s
entitlement funds.

In your Jcurx, you asked if. instead ofasking fora report
showing actual expenditures, you could ask LEAs for the
following information:

A simple one-page report showing a line item
budget (as approved by the SEA) and a column
for actual expenditures by line item; and

An assurance from the LEA superintendent that
the required accounu'ng procedures have been
followed and thatrecords are available for audil

Regardless of the single audit requirement, as long as
detailed information showing actual expenditures is avail-
able foraudits, thereisno Federal requirementforthe SEA to
continually collectthisinformation atthe Sute level. As long
as proposed procedures provide die SEA with access to the
information il needs to monitor LEAs* compliance with the
Federal requirements for these three entitlement programs, it
appears that the proposed procedures you described do not
conflict with Federal requirements at this lime.

If you propose any changes in the procedures currently
used by LEASs to collectentitlement funds, you must discuss
these changes with the officials who are responsible for State
audits. Slate auditors must be agreeable to any changes you
propose to make in existing procedures.

We hope thatyou find this information useful. Please let
us know if you have any additional questions.

G. Thomas Bellamy, PhD.

Director

Office of Special Education
Programs

Inquiry by: Michael P. Farris
Home School Legal Defense Association
731 Walker Road
Suite E-2
P.O. Box 950
*Great Falls. VA 22066

Digest of Inquiry
(March 18.1988)

¢ May a public school district require that handi-
capped children take part in its special education
program?

« May parents of handicapped children opt to make
nonpublic arrangements for their children’s educ *fo*-
such as private or home schooling?

Digest of Response
(lune 24.1988)

Public Education HotMandatoryfor Handicapped
Children
W hile neither the EHA nor its regulations require
that children who are handicapped must receive a
public education, nonpublic school children have die
right to public agency services.

Parents May Educate Handicapped Child AtHome or
in Private School
Nothing inthe EHA orits regulations permits inter-
ference with parents' right to educate their handi-
capped child athome or in a private school, regardless
ofwhetherthechild waseverenrolled in publicschool

|
0 1965 Cftn Rbflatitrg Capeny, Alaarfita, VA 22313-1905(
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Textoflnquir7

W have recently run into problems in several states
with school districts who interpret the Education of the
Handicapped Act, 20 U.S.C. Sec. 1401 (et seq.), in what we
believe to be an incorrect manner, and | would like to aslc for
your help in clearing up the confusion. The dispute centers
over whether handicapped children must participate in the
public school's special education programs, or whether par-
ents may opt to make other arrangements for their handi-
capped child's education, such as through private or home
schooling. We have trd several superintendents insist that
handicapped children must be educated in the public school
system.

In looking over the wording o f the pertinent section of
the regulations, 34 C.F.R. Sec. 300.403(a)." it appears, as we
have always understood to be the case, that a public educa-
tion must be made available to every handicapped child, but
that the parents have the option of providing an alternative
education if they so desire. The parents cannot receive
government funding for anything other than the public
school’'s program, but they do have the choice to forego
funding and make their own provision for their child's
education.

Ourproblems with school districts have fallen into two
different, but closely related categories. The Grsl involves
children who have never been enrolled in the public schools
(by reason of being home schooled), but who are handi-
capped.The school districtclaims it hasjurisdiction over the
child’s education under the EHA simply by virtue of the
child’s being handicapped, although the parents have never
requested that the child receive a public education in any
“orm, including a special education under the EHA.

The second involves children who have been a pan of
special education programs in the public schools, but whose
parents decide at some point that litcy want to end their
relationship with the public schools and to provide education
for their children via either home or private schooling. In
such cases, the school district claims that itsjurisdiction over
titc child continues, since the child was once partofan EHA
program. They view the parents’ refusal of the continuing
Individualized Education Program as they would an objec-
tion to (he nature of the program, instead of (os the parents
intend) a decision to remove their child from the pubb'c
education system completely, and therefore from the EHA
program, aswell. No doubt the school districts' objections in

* 34CF.R. Sec. 300.403(a) provides in pertinent pan:

Ifahandicapped child hru available a Creo appropriate
public education and the parents choose to place the
child in a private school or facility, the public a%ency
is not required by (hit part to pay for the child*!
education.

SUPPLEMENT 222
AUGUST 12,1908

such cases would not arise if these children were enrolled in
private schools, but since these families arc home schooling,
the public schools are suspicious and unwilling to give up
control over the child.

In light of these confusions with school districts in
several states, | would appreciate it if you or the appropriate
personin the DepartmentofEducation could issue some kind
of explanation or ruling on this question of whether or not
public education is mandatory for handicapped children
under the provisions ofthe Acl It would greatly help us to
avoid unnecessary legal action if wc could get a clear
statement on what the Education for the Handicapped Act
provides on this area.

Thank you very much foryourhelp in this. If you have
any questions about this, please let me know.

Text of Response

After further consultation with otherstafTin the Depart-
mentofEducation, lhave some additional information on the
issues you raised in your letter.

You asked aboutboth childrenwho are handicapped and
have never been enrolled in public schools (by reason of
being home-schooled), and children who are handicapped,
have been enrolled in the public schools, and have left to be
educated in cithera private school or through home-school-
ing. You are concerned about public agencies taking the
position that they havejurisdiction over such children under
authority provided by Part B of the Education of the Handi-
capped Act (EHA-B).

UnderEHA-B.public agencies are required to provide a
free appropriate public education (FAPE) to all handicapped
children within an agency's jurisdiction. However, there is
nothing in the EHA-B statute or regulations that indicates
that the FAPE requirement applicable to participating States
was intended to interfere with the right of parents to erin
their children at home or in a private school in acco
with their State’s provisions for these alternatives.

Itis clear under the EHA-B regulations and (lie Depart-
ment of Education’s General Administrative Regulations
(EDGAR) thatpublic education isnot mandatory forchildren
who are handicapped. In addition to the regulatory passage
which you cited in your letter, 34 C.F.R. Sec. 300.403(a), the
EHA-B sections immediately following. Secs.
300.450-300.452and particularly EDGAR at34GF.R. Secs.
300.651-662, define the rights of nonpublic school children
and the limited obligations of public agencies for those
children.

While these regulations define the nonpublic school
child'sright to participate in public agency services, they do
notexpandor limit a State’sauthority to requlate orotherwise
set standards for the education of children raiding in tltc
State whose parents choose to cnrojl them in nonpublic
educational programs.

. : >

£ 110m A
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I hope you find this information helpful. Let me know if
we can be of additional assistance.

Charles J. O’Malley. Ph.D.
Executive Assistant for Private Education

lyquiry by: Charlotte Dcs Jardins
Executive Director
Coordinating Council for Handicapped
Children
20 E. Jackson Blvd., Room 900
Chicago, EL 60604

Digest of Inquiry
(April 5.1988)

y dependentchildren/oteligible
.. 94-142?

W hyalechcro’
for scrviccAunder

e Arc EHA and Section 504 inconilicrwith respect tn
coverage forchemical dependency?,

"gest of Respc
June 16,1978)

Qualifying Condition'

Chemical dependency ai; ic docs not make a child
“other health impaired ider EHA. Unless the
Chemically dependent st it has another health im-
pairing or handicapping CC Idition requiring special

education, use of Ef >serve him is improper.

EHA Notin Conflictwith Section 504

W hile the defiryfions and pcrtbns protected under
EHA-B and Section 504 differ regarding coverage for
chemical dependency. die statutes arc not in conflict
and school districts arc not precluded \rom complying
with both statutes.

Text of Inquiry

This leut®coines to request a clarification of'lui OSEP
written communication regarding eligibility of studcms with
substance alfuse problems for services under PJL 74-142,
published finder your name in Education for the lid
capped Law Report, February 27.1987.

As/a result of this communication, and a subsequeil

UlinoiS&tatc Board of Education Memorandum on the same"

issucy/lltinois students with substance abuse problems have
/icnicd access to services under P.L. 94-142.

vThc OSEP and ISBE communications on this issue havi;
causal a great deal of confusion in Illinois, especially sin”®
Section S04 of the Rehabilitation Act of 1973 lias dcfir
substaircc absue as a disability and Section 504 prohioits
discrimiluiiion by recipients of federal funds. A numher of
Illinois attorneys have indicated that both the OSEP and
ISBE eligibility determinations are in conflict wilhhcclion
504, and thYy have indicated their interest in pursuing the
matter through the courts.

A number of desperate parents whose chfldren have
been denied access to services as aresult of thc/c determina-
tions have contacted our office for assistance. In some of
these cases, the parents were ordered by ihycourts to place
their students in a drug rehabilitation facility — an order
which they cannot implement without thcyfinanrial coopera-
tion of die school district.

The end result oVthe OSEP and I9BE detcrminau'on is
that students with several substancry abuse problems are
prevented from getting\the help theymccd because the high
cost of this service can only be borye at public expense.

The Illinois Departmentof Marital Health and Develop-
mental Disabilities likewise has its own rule placing funding
responsibility on local and) ati /education agencies,

W hile federal and sta® igcncies each in turn deny
responsibility in substance ad
get a mixed message. Whyre)

;cases, students and parents

President of the United
States has launched a mfior offensive against substance
abuse with a clear, loud/ je SAY NO TO DRUGS,
students are prevented by fe and state agencies from
implementing this federal dinxtivk by the federal and state
agencies whose desigijftted responsibilities are to provide the
needed assistance.

Your clarification is requested toVnable students to get
the educational scyvices they need in\a setting which will
provide the rclat/d services needed u? bcn'r®
educational prog

Text of Response

Thany you for your Icaer requesting clarification of a
February”,1988. letter this office prepared regarding eligi-
bility oLstudents with substance abuse problems lor services
under B ofthe Education ofthe Handicapped \ct (EHA-
B).

In your letter, you sutc that, because of this Office of
Spcfcial Education Programs (OSEP) policy IctierAand a
subsequent Illinois Slate Board of Education memorandum
ofi the same subject. Illinois students with substance abuse
Broblcms have been denied access to services under ERA-8.
fou suic further that these two communications have caujcd
a great deal of confusion in Illinois, especially since Section
504 of the Rehabilitation Act of 1973 prohibits discrimina-
tion by recipients of Fedcrai funds.

C 13 R RMidhing Conpary, Aleadia, VAIRI3HAS
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TextofInquiry

irequesting relief Croat the OfGoc o f Special Fid
lion Pritgrams regarding adenial by the Indiana Dc| .
of Education for a due process hearing regarding ihe V-

sian ofafrce appropriate public education for my daw: filer,*

student h\ihe Tippecanoe (County) School C
Lafayette,

lamencoringacopyofmyrequestfora ng, which
was rcceived\by the Division on April 14, $88 and the
response whiclXwas received from theIndiana cntof
Education.

This was arWiestforasecond hearing/formy daughter,
the first of whichVas referred to in the April 28,1988 letter
from Kevin McDoVellL I am also enclosing page seven irom
the decision rcsullinV from that hearing/which was rendered
by M. Jean RawsonW January 7,195i8 wherein is defined
the three,hearable issues. (Not reproduced.] (1) Whether the
proposed EEP for 1987-1988 was appropriate forthe child; (2)
Whether the parents arAentitled la reimbursement for their
costs expended for relate!} services and independent evalua-

tions in 1985-86, 1986-i 1987-1988: (3) Whether
GLASS'S (the school’s) and practices regarding
notice o fparental rightsin 1 -86 and 1986-87 were proper,
You will note that ap; ness of the program prior to
1987-88 was not described issue.

It ismy beliefthatm rcqyestforahearing on April 6,
1988 was based on new and that the request for a
hearing has been unjust# dcnie

Please cootactme formore | abortand letmebhow

what options in this matter may be) Tcrded us by the Office
for Special Educatioi/Programs. | oay be reached at (317)
572-2892.

Textof Re

Thank you Chryour letter concerndig the denial by the
Indiana Department of Education (SEaV of your April 6,
1988. request lor a due process bearingXin regard to the
provision of / free appropriate public odycation for your
daughter.

The documents submitted with your lettergated thatthe
SEA isrefuting yourrequest foradue proccsihcaring based
on tlx: leflal prindpal of res judicata. Than is. tbc SEA
contends Huh the seven issues you raisedm yourApril 6due
process request were already raised and disposed of by the
hearingofficerduring the first hearing convened Vo hehalfof
( /) and that the orders o f the hearing officer were not

W t Bofthe Education ofthe Handicapped Acridoes not
provide any authority foran SEA to deny a parent'sVequcst
faA hearing. 34 CF.R. Sec. 300.506(a). In fact, the EHA-B

jlations specifically prohibit local and State educalc
\ency employees from functioning as due process hcipng
Jfficers. The issue of whether or not a parent's request for a

hearing is based on new issues ornotcan only be dptriefcd by
an imphrtkl hearing officer. 34 CER - See. 30p~7(a).

WhiJcitino way presupposing how”rnearing officer
would decide av~his issue, we trending to contact the
Indiana DcpartrocnNof EducatiojKto remind them of the
aboverc>luiremenlanoihqirohijjfoiions under 34 Ci\R . See.
300.506 and 34 CJFJL S"KWO0-507(a).

Thank you for bpiifging this matter to our attention.

;Bellanw<Ph.D.
‘Director
Office of Special Educatft
Programs

Inquiry by: Beth E. Wierda
Legal Counsel Il
Nebraska Department ofEducation
301 Centennial Mall South
Box 94987
Lincoln. N E 68509-4987

DigestofInquiry
(March 17.1988)

e Must so LEA take ray action if it believes thata
child in anonpublic or borne school qualifies for and
would benefit from special education services but the
parent will not permit the child to take part in such
activities?
/
Digest of Response . \
(June 6.1988)

Parents May Refuse Special Educationfor Nonpublk

or Home Students
f EHA regulations require that students enrolled in
nonpublica home schoolsbe given the opportunity to
take part in public school special education activities,
bhut there isno federal authority to disregard a parent’s
decision not to let their handicapped child participate.

TextoflInquiry

We arc seeking your assistance in answering a qucstioa
related to the provision of special education services to
students enrolled in nonpublic schools or home schools. Our
question is as follows;

If an LEA believes (hat a child enrolled in a
nonpublicxhool orahome school is eligible for
and will benefit from the provision of special

0 1941 CRR Pvx&hiinQ Conpany, Aleadriia. VA 23431906
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education servicesbut the parentrefusestoallow
the child to participate in special education ac-
tivities. whataction, if any.should the LE A take?

Your assistance in answering this question will be
helpful to us as we continue to provide special education
services to children in Nebraska.

Text of Response

Tltank you foryour letterto JeIT Champagne concerning
the provision of special education services to children en-
rolled in nonpublic or home schools. Under 34 CJF.R. Secs.
300.450-452 and 34 CJF.R. Secs. 76.650-76.662, these stu-
dents must be provided with a genuine opportunity for
equitable participation in the ptiBic school program. Sec 34

__C3TRrSec.T6.651(a).

This Federal requirement does not limit or expand u*e
authority of State and local agencies to provide services
under State or local statutes and regulation. Rather, it defines
the State or local obligation thatexfas when a pareru_«.

creiscsdie nRhlundcTanv Stale oUocal~uihQrity toeducate
nrhijjd qUcide nf [hfypnhlir_pmffram.

Federal rules determine the right of the nonpublic
school child who is handicapped and wishes to participate to
have the opportunity to participate in public school services.
They do not establish cr eliminate any right of a parent to
refuse to allow the child to participate in special education
activities when the parent’s decision is that (he child should

not participate. In this latter situation. Statc and local rcouirtr” -

ments are determinative. W hik a school district must stand
ready to serve a child when that child seeks services, either
through regular enrollment or participation as a nonpublic
school student, there is no Federal authority to override a
parent's decision not to have their child participate.

We hope you find this information helpful.

G. Thomas Bellamy, Ph.D.

Director
Office of Special Education
Programs

LEMENT 225
EMBER 23,19M

Inquiry by: Honorable Phil Gramm
United States Senate
Washington, DC 20510
on behalfof
Goon M. Scarhorough
Superintendent
Martinsville Public Schools
MartinsvUle, TX 75958

Digest of Inquiry
(February 25,1988)

Are skhool districts required to provide summer
programsYor handicapped children if t"cir parents so
request?

* May EHA-B funds be used to jtify legal and ad-
vocacy costsV f parents of handicapped children?

)igest of Respc
.(July 28,198l!

EHA-B Bars Staiesjrom Deny rg ESY Programs to
Handicapped Children
Extended school yeak prog

able when they arc ncc™ssa

handicapped child.

mustbhe made avaii-
to provide FAPE to a

EUA-B Funds MeryHotPafoLcgaland Advocacy Costs

EHA-B funds cannot oe Vscd to pay for legal and
advocacy costs o fa pareftt.orfiublic agency: separately
funded protection andfidvoca”r agencies help facili-
tate parent involvement calkd\for in federal special
education kgislatic

Tdo of Inquiry

We are endostnwa letter that will iJfTect ouj Special
Education Cooperative thiscom ing summerVt seems that the
Texas Education Ag/ncy will not fund anything but a bus
route. My cor  ‘is if our tax dollars afc paying for
Advocacy, Incor ated. what is your positron regarding
theirfunding? 1j falso opposed to govemment-Kindcd legal
aid forrepresent (ion ofany malcontent to sue usVs a school
district and tax dollars (state or federal) paving to
essentially pay/or both sides.

The anjmde taken by some parents of handicapped
children is that if they want it. it should be provided. Our
otherchildren do notgeteverything theywould like lotiiave.
Advocacy,/incorporated has convinced some of our parents
thatmoney isno object. According to them, wcarc oblig\(ed
toprovide any service the parents believe would be hclpfu\lf
dungs keep going the way they are. those parents will
demanding 24-hour service for 7 days a week,

twill b«. looking forward to your reply.
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OAR 581-21-029, Home Schooling for Handicapped Students

(1) The following definitions apply to OAR 581-21-029:

(2)

(3)

(4)

(5)

(6)

(a) "District" means the school district of the parent's residence on the
date of the notification to the superintendent by the parent or
guardian of the intent to teach the child at home.

(b> "Resident district superintendent”™ means the superintendent of the
district as defined In Section (1)(a) above.

(c) "Superintendent" means the executive officer of the Education Service
District or, where there is no ESD, the county school district
serving the school district of which the child Is a resident.

(d) "Parent” means the natural parent or legal guardian of a child whom
the parent desires to be exempted from compulsory attendance under
the provisions of ORS 339.030(5).

(e) "Handicapped child™ means a child meeting the eligibility criteria
for their specific handicapping condition as set forth In OAR
581-15-051.

When a parent notifies the superintendent, as'provided in OAR 581-21-025,

that he/she Intends to teach the child at home, the superintendent, in

accordance with OAR 581-21-026, shall notify the resident district
superintendent.

If the child is ldentified as handicapped, the.district shall offer, and
document to cne paienl, vppor-fcuni no for tho child to rocoiuo nr

continue to receive special education and related services. Such

services, however, shall not be provided in the home.

If the child has been ldentified as handicapped and the parent refuses

special education services, the district shall:

(a) record the parent's refusal;

(b) document to the parent the availability of special education services
for their child; and

(c) for the students in a special education program, send a notice of
change of placement to the parent stating that the parent has elected
to withdraw the child from public school under ORS 339.030(5). The
notice shall Include statements that:

(A) The district has the responsibility to offer a free appropriate
public education,

(8) Thedistrict has offered the free appropriate public education,

(C) Theparent may request a dueprocess hearing as provided under
OAR 581-15-081. and

(0) Thechild is entitled at anytime to re-enroll In the public
school. ko0 |

If the parent, resident district superintendent or superintendent

believes a child Is handicapped, the district shall follow procedures

under OAR 581-15-039 to obtain parent consent for evaluation to determine
the child's eligibility to receive special education and related
services. If the child is eligible, the district shall notify the parent
and shall offer the child a free appropriate public education.

If a parent of a child refuses consent for evaluation of the child, the

district shall document the refusal and Initiate due process hearing

rocedures under ORS 343.165 and OARs 581-15-080 through 581-15-096.

(a) If the parent participates In the hearing but refuses to comply with
the decision of the hearings officer, the district shall document, in
the hearing record. Its attempt to evaluate, identify and offer the
child a free appropriate education.

.08
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\ (b) If the parent does not participate in the hearing, the district shall

document. In the hearing record, its attempt to evaluate, identify,

] and offer the child a free appropriate education and the parent’'s

| lack of consent thereto.

TCTJ child who has not been evaluated and Identified, shall be
considered nonhandicapped by the district.

(7) Notwithstanding OAR 581-21-027 In determining satisfactory education
progress for a handicapped child, the district shall direct the
multidisciplinary team to evaluate the child as required under OAR
581-15-072 to determine whether satisfactory educational progress
appropriate to the age and handicapping condition of the child has been
made :

(a) In place of the child's regular teacher as specified in OAR
581-15-072(7)(a)(A), the multidisciplinary team shall include the
parent, and the person teaching the child when such 1s the case.

(b) The multidisciplinary team shall state whether the child has made
satisfactory educational progress, and the-superintendent shall
consider that report In determining the child's progress. The
student need not complete all IEP goals In order for the
superintendent to make a determination that the child is making
satisfactory educational progress.

(c) If the parent refuses the annual evaluation or refuses to arrange to
have a test administered as required In ORS 339.035 and OAR
581-21-026 for nonhandicapped students, the superintendent shall
follow procedures set out In OAR 581-21-026(10)'. The local district
may take action against the parent for violation of ORS 339.035 or
ORS 339.020.

(8) The superintendent may order the child back to school If the child has
not made satisfactory educational progress. The parent may appeal the
order of the superintendent following procedures under OAR 581-21-028.

7/23/86 (eff)

TOTAL P.09
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IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered: 3/30/93
Referred: Rules

Sponsor(s): REPRESENTATIVES BUNDE. Grussendorf

A BILL

FOR AN ACT ENTITLED

"An Act relating to educational programs and services for children with

disabilities and other exceptional <children and to persons with a handicap; and

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 14.30.180 is amended to read:
Sec. 14.30.180. PURPOSE. It is the purpose of AS 14.30.1S0 « 14.30.350 to
(1) provide an appropriate public education for exceptional
children in the state who are at least three years of age but less than 22 years of age:
(2) allow procedures and actions necessary to comply with the
requirements of federal law, including 20 U.S.C. 1400 - 1485 (Individuals with
Disabilities Education Act).
* Sec. 2. AS 14.30.191(a) is amended to read:
(a) A school district shall obtain the consent of the child’s parent
GUARDIAN] before an initial evaluation or placement in a program of special

HB0235c
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education and related services.
* Sec. 3. AS 14.30.191(b) is amendedto read:

(b) After initial placement in a program of special education and related
services and not less than once every three years for as long as the child is assigned
to the program, a [AN EXCEPTIONAL] child with disabilities shall receive an
educational evaluation for the identification and classification of [EXCEPTIONAL]
children with disabilities.

* Sec. 4. AS 14.30.191(c) is amendedto read:

(c) Before a school district initiates or refuses a change in a child’s placement

or program, the district shall notify the child’s parent [OR GUARDIAN].
* Sec. 5. AS 14.30.191(d) is amendedto read:

(d) Upon completion of the evaluation and before placement, the school
district shall provide to the parent [OR GUARDIAN] of each exceptional child an
opportunity for consultation about the evaluation. A consultation must be available
after each reevaluation of the condition and placement of the exceptional child.

* Sec. 6. AS 14.30.191(e) is amendedto read:

(e) A parent may obtain an independent educational evaluation at the expense
of the school district if the parent disagrees with an evaluation obtained by the school
district. [THE SCHOOL DISTRICT MAY INITIATE A HEARING TO SHOW
TH/\T ITS EVALUATION IS APPROPRI YTE.] If. as a result of a hearing tinder
AS 14.30.193(c). the hearing officer determines that the school district’s evaluation
is appropriate, the school district may not be required to pay for the independent
educational evaluation.

* Sec. 7. AS 14.30.191(f) is amended to read:
(f) If the parent [OR GUARDIAN] obtains an independent educational
evaluation at private expense, the results of the evaluation
(1) must be considered by the school district in a decision made with
respect to the provision of an appropriate public education to the child;
(2) may be presented as evidence at a hearing regarding the child.
* Sec. 8. AS 14.30 is amended by adding a new section to read:’

Sec. 14.30.193. SCHOOL DISTRICT HEARINGS, (a) Ifa parent refuses to

CSHB 235(FIN) -2- HB0Z35¢C
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consent, or does not respond promptly to the school district's request for consent.
under AS 14.30.191(a) or 14.30.235(f), the school district may appoint an impartial
hearing officer to conduct a hearing to determine whether the school district may
initiate the evaluation or placement of the child, or transfer the child.

(b) If a parent disagrees with the school district’s intended placement of a
child or program for a child, the parent may request a hearing. If a hearing is
requested under this subsection, the school district shall appoint an impartial hearing
officer to conduct the hearing.

(c) If a parent wishes to obtain an independent educational evaluation at the
expense of the school district under AS 14.30.191(e), the school district may appoint
an impartial hearing officer to conduct a hearing to determine whether the school
district’s evaluation is appropriate.

(d) If, after a hearing under (a) or (b) of this section, the hearing officer
determines that the school district’s intended action is in accordance with law and is
in the child’s best interest, the hearing officer shall approve that action.

(e) A hearing officer’s decision under this section is final and binding on the
school district and the parent, unless appealed under (f) of this section.

7?5~S_Mrent or a school district may appeal a hearing officer's decision under
this section to the department by requesting an appeal hearing under AS 14.30.195.
The appeal hearing request must be in writing and must be received by the department

within 30 days after receipt of the relevant hearing officer’s decision.

* Sec. 9. AS 14.30.195(a) is amended to read:

(a) The department shall, by regulation, provide for administrative appeal
hearings, based on the record, of impartial hearing officers’ decisions under
AS 14.30.193. An administrative appeal hearing shall c»mnlv with all
requirements necessary for participation in federal grant-in-aid programs.
including 20 U.S.C. 1400 - 1485 (Individuals with Disabilities Education Act) [i

BE CONDUCTED UNDER AS 14.30.180 - 14.30.350].

* Sec. 10. AS 14.30.195 is amended by addingnc subsections to read:

(c) After an appeal hearing under this section, the department shall render its

decision affirming, reversing, modifying, or remanding the hearing officer's decision

HB0235¢ -3* CSHB 2351FIN)
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under AS 14.30.193.

(d) A parent or the school district may appeal to the superior court tor review

of the department's decision on appeal under (c) of this section.
* Sec. 11. AS 14.30 is amended by adding a new section to read:

Sec. 14.30.235. WITHDRAWAL OF CONSENT. Ifunder a provision of this
chapter the consent of the parent is required, the parent may withdraw the parent’s
consent.

* Sec. 12. AS 14.30.272 is amended to read:

Sec. 14.30.272. PROCEDURAL SAFEGUARDS. A school district shad
inform the parent [OR GUARDIAN] of an exceptional child of the right to review the
child’s educational record, to review evaluation tests and procedures, to refuse to
permit evaluation or a change in the child's educational placement, to be informed of
the results of evaluation, to obtain an independent evaluation, to request an impartial
hearing, to anneal a hearing officer’s decision, and to give consent or deny access
to others to the child’s educational record.

* Sec. 13. AS 14.30.272 is amended by adding a new subsection to read:

(b) The department shall establish, by regulation, impartial procedures for a
school district to follow for hearings under AS 14.30.193 to comply with -equirements
necessary to participate in federal grant-in-aid programs, including 20 U.S.C. 1400 -
1485 (Individuals with Disabilities Education Act).

* Sec. 14. AS 14.30.278(b) is amended to read:
(b) Each meeting concerning an exceptional child must include
(1) a representative of the school district, other than the child's teacher,
who is qualified to provide or supervise the provision of special education:
(2) the child’s teacher;
(3) at least one of the child’s parents [OR GUARDIANS];
(4) the child, when appropriate;
(5) other individuals selected by the parent [ GUARDIAN.] or school
district.
* Sec. 15. AS 14.30.278 is amended by adding a new subsection to read:

(c) Each school district shall develop an individualized education program for

CSHB 235fFIN) 4. HBO235c
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every exceptional child.

1 Sec. 16. AS 14.30.2S5(f) is amended to read:

() A school district shall obtain the consent of the child's parent before

a child may [NOT] be transferred to a school outside the district in which the child

resides [WITHOUT THE CONSENT OF THE PARENT OR GUARDIAN].

* Sec. 17. AS 14.30.2S5(g) is amended to read:

(g) The withholding of consent by a parent [OR GUARDIAN] or departmental
approval for the transfer of an exceptional child under this section does not relieve a
school district of the obligation to provide special education and related services to an

exceptional child under AS 14.30.186.

* Sec. 18. AS 14.30.340 is repealed and reenacted to read:

Sec. 14.30.340. PROVISION OF SPECIAL EDUCATION IN A PRIVATE
SCHOOL. HOME, OR HOSPITAL SETTING, (a) If a parent of an exceptional child
enrolls the child in a private school at the parent's expense or teaches the child at
home, the school district in which the child is located shall make special education and
related services available in conformance with an individualized education program
under AS 14.30.278.

(b) If a physician certifies in writing that, and if the child’s individualized
education program team then determines that, a child’s bodily, mental, or emotional
condition does not permit attendance at a school, the school district in which the child
is located shall enroll the child in public school and provide the child with special
education and related services in conformance with an individualized education

program under AS 14.30.278 at the child’s home or at a medical treatment facility.

* Sec.19. AS 14.30.347 is amended to read:

Sec. 14.30.347. TRANSPORTATION OF EXCEPTIONAL CHILDREN.
When transportation is required to be provided as related services, exceptional children
shall be carried with other children, except when the nature of their physical or mental
disabilities [HANDICAPS] is such that it is in the best interest of the exceptional
children, as determined by the school district, that they be transported separately. State
reimbursement for transportation of exceptional children shall be as provided for

transportation of all othei pupils except that eligibility for reimbursement is not subject

HB0235C 5 CSHB 235(FIN)
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to restriction based on the minimum distance between the school and the residence of
the exceptional child.
* Sec. 20. AS 14.30.350(2) isamended to read:

(2) "consent” means [IS ONLY OBTAINED IF] the parent [OR
GUARDIAN] has been fully informed of all information re'evant to the activity or the
release of records for which [OBJECT OF THE] consent is sought and the parent
understands and voluntarily agrees to the activity or release of records:

* Sec. 21. AS 14.30.350(3) is repealed and reenacted to read:

(3)"exceptional children” means children with disabilities, and gifted
children, who differ markedly from their peers to the degree that special facilities.
equipment, or methods are required to make their educational program effective:

It Sec. 22. AS 14.30.350(4) isamended to read:

(4) "related services" means transportation and developmental,
corrective, and other supportive services required to assist children with disabilities
[A HANDICAPPED] or gifted children [CHILD] to benefit from special education
and includes but is not limited to speech pathology and audiology, psychological
services, physical and occupational therapy, recreation, counseling services including
rehabilitation counseling, and medical services for diagnostic or evaluation purposes:
the term also includes school health services, school social work services, and parent
counseling and training;

* Sec. 23. AS 14.30.350(5) isamended to read:

(5) “"special education” means specially designedinstruction, at no cost
to the parent, to meet the unique needs of exceptional children [A HANDICAPPED
CHILD], including classroom instruction, instruction in physical education, home
instruction, and instruction in hospitals and institutions: the term includes speech
pathology, or any other related service, if the service consists of specially designed
instruction, at no cost to the parents, to meet the unique needs of exceptional children
[A HANDICAPPED CHILD], and is considered special education rather than a related
service under state standards; the term also includes vocational education if it consists
of specially designed instruction, at no cost to the parents, to- meet the unique needs

of exceptional children [A HANDICAPPED CHILD]; in this paragraph

CSIIB 2351FIN) -6- HB023Sc
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(A) "at no cost" means that all specially designed instruction is
provided without charge but does not preclude incidental fees that are normally
charged to nonexceptional [NONHANDICAPPED] students or their parents
as a part of the regular education program;

(B) "physical education”™ means the development of physical and
motor fitness, fundamental motor skills and patterns, skills in aquatics, dance.
and individual and group games, and sports (including intramural and lifetime
sports); the term includes special physical education, adapted physical
education, movement education, and motor development;

(C) "vocational education™ means organized -educational
programs that are directly related to the preparation of individuals for paid or
unpaid employment, or for addibonal preparation for a career requiring other

than a baccalaureate or advanced degree:

* Sec. 24. AS 14.30.350 is amended by adding new paragraphs to read:

(7) "children with disabilities” means children with mental retardation;
hearing impairments, including deafness; speech or language impairments; visual
impairments, including blindness; serious emotional disturbance; orthopedic
impairments; autism; traumatic brain injury; other health impairments; specific learning
disabilities; or preschool developmental delays;

(8) "educational records" means those files, documents, records, and
other material that contain information directly related to a student and are maintained
by a school district or a person acting for a school district; the term "educational
records” does not include the personnel records of the school district, maintained in the
normal course of business, that relate exclusively to a person’s capacity as an
employee, or other records as designated by the department in regulation;

(9) ‘"gifted children” means children who exhibit outstanding intellect,
ability, or creative talent as determined under regulations adopted by the department:

(10) "individualized education program team" means a group of people
that translates child assessment information regarding a child into a practical plan for
specially designed instruction and delivery of services for the child, and includes the

following:

HB0235¢ 7 CSHB 235(FIN)
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(A) arepresentative of the school district, other than the child’s
teacher, who is qualified to provide or supervise the prevision of special
education;

(B) the child’s teacher:

(C) the child’s parent:

(D) the child, if appropriate;

(E) other individuals, at the discretion of the child’s parent or
the school district;

(11) "parent" includes a guardian, a person acting as a parent of a child.
and a surrogate parent appointed under AS 14.30.325.

* Sec. 25. This Act takes effect June 30. 1993.

CSHB 2351FIN) -8- HB0235C
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House Bill 235 provides for compliance with federal statutes under Part B of the

Individuals with Disabilities Education Act by amending Alaska statutes to make

them consistent with Part B requirements, Failure to pass HB 235 could result in
the loss of both dollars and services provided by the department and the school

districts to educate children with disabilities.

If Alaska does not meet the terms of the conditional approval of its State Plan,
the Federal Office of Special Education Pro?rams could withhold our Part B
funds and PL 89-313 funds in the amount of 8.3 million dollars. This would result
in the loss of 3.8 FTE special education program managers at the department
which now has 4.0 FTE. Italso would result in the loss of 1.0 FTE Clerk T EISt
ll and 1.3 FTE Grant Managers in special education which now has 1.0 F

Clerk Typist Il and 2.0 FTE Grant Managers.

In addition, there would he no money to pay for department-sponsored special
education state-wide professional training opportunities, technical assistance to
school districts, and SP_emaI projects such as Ereparatlon and printing of the
Alaska Special Education Handbook and booklets regarding parent rights.

Failure to Pass HB 235 could result in the loss of 6.9 million dollars, of the 8.3
million dollars Alaska receives, in direct grants to school districts based on
submitted child counts of children with disabilities. The following three pages
show how the federal dollars would be allocated for FY 94 based on the
December 1992 child count and the FY 93 per pupil amount,






R epresentative M ark H anley

Alaska State Legislature

MEMORANDUM

DATE: February 14, 1994

TO: Senator Loren Leman
Chairman, State Affairs

FROM: Representative Mark Hanley

RE: Sponsor Substitute for House Bill 263: "An Act relating to
municipal property tax exemptions."”

This memo is to respectfully request that you schedule Sponsor
Substitute for HB 263 for a hearing in Senate State Affairs. SSHB 263
passed out of the House February 9th with thirty-nine Yeas and one

Nay.

SSHB 263 amends AS 29.45.050 to allow municipalities to exempt or
partially exempt from taxation aircraft, undocumented boats and
vessels, pickup campers, shellsand canopies, and unlicensed
motorized all-terrain vehicles, snow machines, and trail bikes.

This bill is intended to give municipalities flexibility in taxing private
property. It has no fiscal impact on the State of Alaska. The
Municipality of Anchorage is attempting to address the lack of equity
and consistency in municipal tax code between private non-
commercial aircraft, and other recreational vehicles.

The Anchorage Assembly passed resolution no. AR 93-46(S) in
support of amending 2'.45.;?50 10 allow this exemption. MayorFink

and his adnrnisiration are also in support of the resolution.

Your prompt attention to this matter would be greatly appreciated.

mte”m 710 UVNf |||| *1V0mitl, * H|m, AnC|nmge, AK |)|>"t|)l (HOT) ”|H H”H| Session Stale t'n/ntnl, .lllieilll. AK titm i s 3; 111)7) J/E.W."M"1



Statement by; Bob Gastrock, 13151 Nora Drive, Anchorage 99515
Flying Crown Homeowners®™ Association

Good evening, my name is Bob Gastrock. I am here tonight
representing the aircraft owners and pilots of the Flying Crown
Homeowners” Association.

Speaking on their behalf, 1 would like to make four brief but
important points:

1. The tax many of us are paying for the priviledge of
keeping airplanes in Anchorage is grossly
disproportionate to that paid by owners of other types
of motor vehicles.

2. We are ready and willing to pay our fair share of-
taxes

3. This issue involves correcting an acknowledged lack of
equity and consistency iIn the municipal tax code. It
should be dealt with on its own merit. It should not
be deferred pending resolution of the many tax
initiatives presently being considered.

4. Disposition of this matter is rightly within the
purview and authority of this Assembly. It need not
and should not be relegated to a ballot proposition.

This matter is before you tonight because we believe a change
is In order. During the mid 1970s, airplanes, cars, trucks,
and other motor vehicles were all taxed on the same basis.
Then, 1in 1976, the Municipality elected to participate In a
State sponsored program to collect a Motor Vehicle Registration
Tax in lieu of personal property tax. The program did not
include airplanes, which have continued to be taxed as

personal property. At first, the difference iIn tax paid by
owners of airplanes and the other vehicles was not

significant enough to prompt concern. In recent years,

however, the gap has widened considerably, to the point that
many airplanes are taxed more than 15 times as much as new
motorhomes of comparable value. For example, a new $50,000
motorhome is taxed $60, while most Cessna 185s worth the same
amount are taxed almost $1000! When one considers the fact that
the motorhome tax declines yearly to only $5 after the seventh
year, the disparity becomes even more exaggerated. What makes
this lack of parity even more difficult for us to accept is the
fact that while other motor vehicles use roadways that are
constructed, maintained, and lighted by the Municipality,
airplanes get virtually no benefits in return for their
considerably higher tax contribution.



Contrary to a popular misconception, airplane owners,
especially those in Alaska, are not generally a wealthy bunch.
They are school teachers, truck drivers, and people of
virtually every profession. They use airplanes like pickup
trucks: to haul people and goods around a state with few roads.
Most pilots have been staggered by rapidly increasing costs for
maintenance, parts, and iInsurance. Excessive taxes contribute
unfairly to their mounting financial burdens. Indeed,
escallating costs, especially fixed ones that must be paid
before a propeller turns, are negatively iImpacting airplane
ownership in our town. As a result, many owners have had to
sell. Likewise, many aspiring buyers have been priced out of
the market by recurring overhead expenses as much as by initial
acquisition cost. Anyone who doubts this fact needs only to
survey the growing empty ramp space on Merrill Field. _

To say that we are unhappy with the current situation would be
an understatement at best. Yet it is Important to note that
airplane owners are ready and willing to pay their fair share
of taxes. We simply ask for reasonable and equitable
treatment. We look to you to reestablish fairness in the
system. You are our elected representatives, and we trust in
you to protect our fundamental right to just taxation.

Thank you very much.



R epresentative H anley

Alaska State Legislature

MEMORANDUM

DATE: March 3, 1994

TO: Senator Rick Halford
Chairman, Rules

FROM: Representative Mark Hanley~rA~n /At

RE: Sponsor Substitute for House Bill 263: "An Act relating to
municipal property tax exemptions."

This memo is to respectfully request that you schedule Sponsor
Substitute for HB 263 for a vote on the floor. SSHB 263 passed out of
State Affairs March 2nd with one Do Pass and two No
Recommendations.

HB 263 amends AS 29.45.050 to allow municipalities to exempt or
partially exempt from taxation aircraft, undocumented boats and
vessels, pickup campers, shells and canopies, and unlicensed
motorized all-terrain vehicles, snow machines, and trail bikes.

This bill is intended to give municipalities flexibility in taxing private
property. It has no fiscal impact on the State of Alaska. The
Municipality of Anchorage is attempting to address the lack of equity
and consistency in municipal tax code between private non-
commercial aircraft, and other recreational vehicles.

The Anchorage Assembly passed resolution no. AR 93-46(S) in
support of amending 29.45.050 to allow this exemption. Mayor Fink

and his administration are also in support of the resolution.

Your prompt attention to this matter would be greatly appreciated.

Intexint 3111 C ., Site 410, Anchorage, AK 99503 « (907) 561-2033 Sessiot State Capitdl, Juneau, AK SRR » (907) 4654939



R epresentative M ark H alg

Alaska State Legislature

MEMORANDUM
March 14, 1994
TO: Senator Drue Pearce
FROM: Representative Hanley/"3/ /A"
RE: SSHB 263, "An Act relating to municipal property

tax exemptions™.

Thank you for co-sponsoring SSHB 263 and for carrying it on
the Senate floor. Thank you for your support.

Enclosed please find back-up documents for the bill, including

resolutions of support from the Anchorage Assembly and
Mayor Tom Fink.

nterim: 710 west Ml avenue. » m 1. Anchnrnue, Al< m|II; (m?) SBS-slIK! Session: Slnle Capitol, Jinietiii, AK I=SIlI-11S2; (D7) Iti'i -TA)



13151 Nora Drive
Anchorage, AK 99515-3746

April 16, 1992

Assemblyman Chuck Landers
c/o Municipal Clerk’s Office
P.O. Box 196650

Anchorage, AK 99519-6650

Dear Chuck:
As we discussed several weeks ago, there is an issue that sorely
deserves consideration by the Municipal Assembly. It concerns

personal property taxes and the discriminatory nature of one in
particular: that involving airplanes.

While | understand that the Municipality is struggling with-shrinking
revenues, it is unfair to perpetuate (or, in some cases increase)
reliance on specialized groups who pay a disproportionate share of
taxes. This Inequity is exacerbated by the fact that these taxpayers
receive little or no reciprocal benefit that can be associated with

the item for which they are being taxed.

One such group is aircraft owners, whose airplanes are taxed as
personal property like automobiles and trailers. The Municipality
provides road maintenance and police protection for drivers, but no
service to pilots. Thus the very basis for the tax is questionable,
since the Municipality expends little, if any, revenue to support
aviation. Unfortunately, the unequity has been magnified recently
since most major small aircraft manufacturers have ceased production
due to product liability. The result has been a dramatic rise in
market values on existing aircraft. Airplanes worth S25,000 in 19SS
cost their owners some $350 in personal property tax that year.
Today that same airplane is worth about $50,000, bringing the tax
bill "to $700 or more. Still with no benefit.

Like the luxury boat tax on the national level, this unfair and
unwarranted aircraft tax should be eliminated. The comobn belief
that pilots are rich and can thus afford to pay is fallacious,
especially in Alaska, where flying is more necessary,than luxurious.
It is reasonable to tax people for services provided. It is not fair
'%o t%fagisible minority simply because they are judged to be able
o "afford it."

Please do the right thing and correct this inequity. Your
constituents and | will applaud you.

Sinr -ely.

Robert C. Gastrock

cc: Pat Abney
Jim Barnett
Alaska Airmen’s Association. Inc.
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MUNICIPALITY OF ANCHORAGE
ASSEMBLY MEMORANDUM
NO. AM 127-93

Meeting Date: February 2,1993

From: Assemblymember Campbell

Subject: AN ORDINANCE PROPOSING AN AMENDMENT TO CHAPTER 12,
SECTION 12.10.020 OF THE ANCHORAGE MUNICIPAL CODE PERTAINING TO
EXEMPTIONS FOR CERTAIN AIRCRAFT NOT SUBJECT TO THE TAX PROVISIONS
OF SECTION 12.10.060, FROM THE "FULL AND TRUE VALUE" PROVISIONS OF

12.10.60.

There is a lack of equity and consistency in the municipal tax code in the taxation applied to
various classes of personal property. For example, motor homes, some of considerable value,
are not subject to a municipal personal property tax; but instead pay a relatively flat fee to the
State of Alaska, with a tax renumeration from the State being transferred to the municipality.
The maximum fee received by the municipality from the State is S60 for a brand new vehicle

or motor home, regardless of book value.

However, privately owned, non-commercial aircraft are taxed by the municipality based upon
their full book value. Thus while*Anchorage resident owning a 550,000 book value motor home
is paying a fee of $60 to the municipality, a private aircraft assessed at 550,000 owned by an
Anchorage resident is costing that resident about 51,000 in personal property taxes.

Unfortunately the Assembly cannot change the State statute regarding the taxes on motor
vehicles. However the Assembly can address inequities the statute creates in the municipal
personal property tax system by modifying the method of property taxation to come more closely
in line with the State’s approach. This ordinance represents a first step toward addressing the
inequity issues in the personal property lax system. It proposes changing the method of taxing
private aircraft from an ad valorum system to a flat fee, based on the number of engines the
aircraft possesses. Single engine aircraft would pay a fee of $75, and multi-engine aircraft would
pay a fee of 5125.

The municipality obtains roughly $800,000 annually from the taxes on about 2,100 private
airplanes, for an average tax of 5081/aircraft. Between 100-200 of the 2,100 fees are appealed

annually: however most protests are resolved at staff level, with only 3 or 4 proceeding to the
Board of Equalization for a more formal review.

The new tax structure would generate about $160,000 in annual revenue, and would likely
eliminate the need for about 1-1.5 municipal positions, for an approximate personnel savings of
560,000 to $90,000. Net loss of municipal tax revenue would thus be about $520,000-550,000
annually. However, the change would place more equity in the personal property tax system.
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Submitted by: Assemblyman Craig Campbell

Prepared by: Assembly Policy and Budget
Office

For reading: February 2, 1993

ANCHORAGE, ALASKA
AO NO. 93- 29

AN ORDINANCE OF THE MUNICIPALITY OF ANCHORAGE PROPOSING A BALLOT
PROPOSITION TO QUALIFIED VOTERS AT THE APRIL 20, 1993 PEGULAR
MUNICIPAL ELECTION AMENDING CHAPTER 12, SECTION 12.10.020 OF THE
ANCHORAGE MUNICIPAL CODE PERTAINING TO EXEMPTIONS FROM THE
PERSONAL PROPERTY TAX, EXEMPTING AIRCRAFT NOT SUBJECT TO THE TAX
ASSESSMENT PROVISIONS SECTIONS OF 12.10.060.E. FROM THE FULL AND TRUE
VALUE PROVISIONS OF SECTION 12.10.060.

THE ANCHORAGE ASSEMBLY ORDAINS:

-Section 1: That a ballot proposition containing substantially the following language shall
be submitted to qualified .Anchorage voters on the ballot for the April 20, 1993 regular election:

Shall the Anchorage Municipal Code section 12.10.020 be amended to read as follows:
(bracketed words to be deleted: underlined words to be added)

12.10.020 Exemptions

£DJ  Aircraft not subject to provisions of the Anchorage Municipal Code 12.10.060.E
are taxed bv the municipality at an annual rate of S75 for single engine aircraft
and S125 for multi-engine aircraft.

[1 YES
[]1 NO

Section 2: Upon passage of this proposition by a majority of those qualified voters voting
in the affirmative at the April 20, 1993 regular election, this ordinance shall become effective
at 12:00 a.m. on January 1, 1994.

AM 127-93
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MUNICIPALITY OF ANCHORAGE
ASSEMBLY MEMORANDUM

No.
Meeting Date:

From: Mayor

SUbJeCt AO 93-29; Regarding Exemption from Personal Property Tax
for Aircraft

A question has arisen as to the legality of the proposed ordinance.
The Legal Department has been requested to review the ordinance and

the following sets forth its conclusion.

The ordinance is constitutionally acceptable. It is, however,
unlikely to be found legally acceptable under State law.

AS 29.45.050 addresses the exemptions and exclusions from taxation
available to municipalities. According to case law, a
municipality"s right to allow exemptions from taxation needs to be
expressly conferred by law. Valentine v. City of Juneau, 36 F.2d
904 (Oth Cir. 1929), decided under former, similar law. Further,
the Municipality iIncorporates AS 29.45.050 into its Charter pursuant

to Charter Section 14.02(b) which reads as follows:

The procedures (for taxation] shall provide for assessment
of property at full and true value, except as otherwise
provided by law, and for notice of assessment, appeal and

judicial review.

Hence, 1f the ordinance 1is valid "aircraftl must fall within the
term "motor vehicles™ as used in the following portion of the

statute:

AS 29.45.050. Optional exemptions and exclusions.
® A municipality may by ordinance

®B) classify as to type and exempt or partially exempt
any or all types of motor vehicles from taxation.

There are several reasons why it is unlikely that aircraft would be
held to be included within the term "motor vehicles. The following
definition of personal property is contained in AS 29.71.800(16):

Tkey/ - HMMD rj
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"persona] property” means tangible property other than
real property, such as merchandise, stock iIn trade,
machinery, equipment, furniture, Ffixtures, vehicles,
boats, and aircraft;

(Emphasis added). The fact that ™aircraft” and ™"vehicles”™ are
addressed specifically and distinctly is significant. Also
significant is the fact that AS 29.45.065, Assessment of private
airports open for public use, uses the term "aircraft.” Although

not directly applicable, a court would also probably look to the
definition of motor vehicle in the immediately adjacent Title 23.
The relevant provisions are the following: -

AS 28.40.100(a) :

(11) "motor vehicle™ means a vehicle which 1is self-
propelled except a vehicle moved by human or animal power;

(1) "vehicle™ means a device in, upon, or by which a
person or property may be transported or drawn upon or
immediately over a highway or vehicular way or area except
devices used exclusively upon stationary rails or tracks;

(Emphasis added). Case law regarding the common usage of the term
"motor vehicles”™ 1is not unanimous but generally supports the
exclusion of aircraft. See Mann v. American Fivers Airline Corp.,
433 P.2d 961 (Okla. 1968), dealing with the term in the context of
workmens® compensation law; Snerrv v. Maki. 740 P.2d 342 (Wash. App.
1987), dealing with the term in the context of uninsured motorist
coverage; and the following statement in the Annotation captioned
"Airplane as wichin terms “vehicle”, *motor, vehicle®, etc.”

appearing in 165 A.L.R. 916:

Although the result is always contingent on the particular
wording involved, it has been almost invariably held, in
the construction of statutes and regulations, that
airplanes are not within the terms “vehicles®™, "motor

vehicles®", etc.

FinalJty, i1t should be noted that it is the position of the current
State Assessor, Steve Van Sant, that the legislature did not intend
the statute to cover aircraft; rather, that, because of the great
varieties of motor vehicles, it would be logical to allow
classifications by type. If that opinion were tc be adopted

DM ¢
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formally by the Department of Community and Regional Affairs, it
could be used by the court as a relevant administrative agency®s
interpretation. State, Dept, of Highways v. Green, 586 P.2d 595

(Alaska 1978).

In sum, the weight of authority suggests that the ordinance is
invalid absent a change iIn state law.

THEREFORE, THE ADMINISTRATION RECOMMENDS DISAPPROVAL OF AO 93-29.

rnnrnr e DronaraH -

Municipal Attorney

Tom Fink
Mayor

nm\assy\ajn\ballot.tax
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POSITION PAPER

PERSONAL PROPERTY TAXATION OF PRIVATE AIRCRAFT

The Municipality of Anchorage (MOA) derives operating revenues
from many sources, including personal property tax. Primarily
an ad valorem tax, it is paid annually by owners of defined
personal property. In return for payment of such taxes,
taxpayers expect, and in most cases receive, certain services
and/or benefits provided by the MOA.

People pay taxes on real and personal property to fund a
variety of government furnished institutions, including
schools, po i.ce and fire departments, and other administrative
agencies. Children live iIn homes which are taxed to pay for
schools. Similarly, automobile taxes pay for roads which are
constructed, maintained, lighted, plowed, swept, and marked
with signs.

There 1is one group of individuals, however, who pay a
disproportionate share of the tax burden in Anchorage.
Ironically, they receive little, if any, service or benefit
from the MOA i1n exchange for the dollars they contribute to the
government®s coffers. They are the owners of private aircraft.

For years many of them have been dutifully acknowledging
ownership of small aircraft, and paying many hundreds of
dollars annually in personal property tax. Their money goes
into the general fund, providing no benefit or service to the
aviation community. In fact, the MOA"s only involvement or
interest in aviation (other than collecting taxes) is Merrill
Field, which is rightfully "controlled” by the FAA. The MOA
merely owns the land and charges leaseholders for the right to

use it.

It is noteworthy that most aircraft with a tax siti"s in
Anchorage are used almost exclusively outside the Municipality.
They are, in effect, stored in Anchorage, and used to travel
everywhere else in and out of the State. Most are parked in
Anchorage simply as a matter of convenience to their owners,
who reside and work iIn the community.



Anchorage has always been an aviation hub for the State as well
as the world. As such, it serves a unigque purpose. Aviation
fosters commerce and brings people to town. As a result, many
local businesses directly support this important industry and,
in turn, rely on it for their livelihood. Examples are parts
stores, maintenance facilities, equipment manufacturers, and
flight schools. They cater not only to locally based aircraft,
also to many that "come in from the bush™ to be worked on.
Similarly, many local retail merchants, hotels, and restaurants
profit from airplane pilots and their passengers who frequent
Anchorage. Thus aviation is a major contributor to the
financial stability and diversity of Anchorage®s economy.

It is ironic then, that the present personal property tax on
aircraft discourages the presence of airplanes iIn the
Municipality. Airplane owners residing elsewhere often avoid
"wintering” their planes in Anchorage to have work done on
them, for fear of establishing a tax situs there. Likewise,
many locals have work done and/or park their aircraft elsewhere
to avoid paying the tax. Some simply don"t admit ownership,
choosing to avoid the tax by omission. For them, the amount of

money saved Is worth the risk of being caught.

In recent years the financial burden on private airplane owners
has grown considerably. Fuel, maintenance, and insurance costs
have all escallated. But perhaps the greatest proportional
increase has been the personal property tax. That is because
market values of many aircraft have skyrocketed as
manufacturing declined or ceased due to product liability; not
because existing aircraft are inherently worth any more. The
significant rise In costs is pushing airplane ownership out of
the reach of more and more pilots. Admittedly, everyone cannot
afford to buy an airplane. But many who could afford the
acquisition cost don"t have the resources to meet the recurrent
costs such as taxes. As a result, the number of airplanes in
Anchorage 1is decreasing. During the past five years, the
number of general aviation aircraft parked at Merrill Field has
declined by 160. While some may have relocated elsewhere in
the local area, some undoubtably left forever. With them went
tax revenues and customers valued by local businesses.



The fundamental problem involves the tax rate. Airplanes,
which have high relative value, are taxed at the same mill rate
as other less valuable personal property. While mill rates
approaching 20 may be appropriate for homes, they are
unrealistic when applied to airplanes. The owner of a $150,000
home pays about $3000 in property tax. For that he receives
all the basic government services. But he does not receive any
additional services for the almost $1000 tax he now pays for
the priviledge of owning a $50,000 airplane. Yet his airplane
ownership and use costs the MOA absolutely nothing!

Anchorage Municipal Code (AMC) 12.10.010, Personal Property
Subject to Taxation, subparagraph A.l., states,

"All vehicles propelled by other than human
muscular power shall be taxable as personal
property. This shall include, but is not
limited to automobiles, motorcycles, aircraft,
boats and snowmobiles.™

Alaska Statute (AS) 29.45.050 provides for optional property
tax exemptions and exclusions. Paragraph (b) states,

“"A municipality may by ordinance...(6) classify as
to type and exempt or partially exempt any or all
types of motor vehicles from taxation.™

On December 21, 1976, the Municipality of Anchorage (MOA)
Assembly passed AR No. 121-76, providing for an Annual Motor
Vehicle Registration Tax (MVRT) in lieu of a personal property
tax assessment on certain motor vehicles, i1ncluding automobiles
and motorcycles. This method of taxation, provided for by

1976 SLA 256, 1is based on a fixed fee schedule. Accordingly, a
NOTE was added to AUC 12.10.010 paragraph A, stating,

"Pursuant to Ch. 256 SLA 1976 and AR 121-76, the
Municipality no longer imposes a personal property
tax on motor vehicles.”

This action simplified processing, lowered the rate per
vehicle, and resulted in a net iIncrease In revenue due to the
fact that more people paid the tax. Today, the owner of a new
$50,000 motorhome is taxed $60 the first year, and less in
subsequent years. In return, he benefits from many miles of
MOA maintained roads, parks, street lights and signs, etc.
Despite t.ie NOTE quoted above, the owner of an airplane valued
at $50,000 is still taxed almost $1000, yet the airplane gets
nothing for i1ts revenue contribution.



It Is time to revise tax rates for airplanes. A simple fee
schedule like that used for other motor vehicles is the best
solution. An annual tax of $60, an amount equal to that paid
for the most expensive private automobile or motorhome, 1is both
fair and reasonable. Such a flat fee would significantly
reduce administrative costs for the MOA, since each airplane
would not have to be appraised every year by physically
"canvassing'.local ailrports and researching "book"™ values.
Likewise, the present appeals process, which requires much
review time and negotiation, would be eliminated.

All parties stand to gain from such reform. Municipal
administrative costs will go down, the sagging and vulnerable
general aviation industry will be stimulated, and local
businesses will benefit from revived activity at local
airports.

PLANETX5. WPF/RCG/01/26/92
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MUNICIPALITY OF ANCHORAGE

From:

ASSEMBLY MEMORANDUM

. AJo. AM 270-93

Meeting Date: .Zcbruary 23’ 1993

Subject: AR 93*46(S) - Exemption of Personal Property Items

The public testimony last week was oriented primarily on the need for changes to the personal
property tax on aircraft. The Administration recommends the scope of the Assembly Resolution
to the Alaska State Legislature be expanded to include other items that are taxed unevenly due
to self-reporting requirements. A registration tax at the point of sale with possible annual
renewals is probably a more equitable system.

The Administration recommends approval of AR 93-rti(S).

Concurrence:

Larry 33. Crawford
Municipal

Respectfully submitted:

Tom Fink
Mayor

Prepared by:

Chief Fiscal Officer

Concurrence:

y  Midiard L. McVeigh
y C  Municipal AttOmey

as 92-46(s;



T Chairaaa of the Assnnb]
at the Reclq_%JeSt of gxta

CLEHK'S OFFICE Submitted by: Mayor
APPROVED Prepared by: Department of Law *
Da.tr. THA J— For Reading: February 23, 1993

ANCHORAGE, ALASKA
RESOLUTION NO. AR 93-46(S)

A RESOLUTION OF THE MUNICIPALITY OF ANCHORAGE ENDORSING OPTIONAL

BSMTTLOjIMFj3FAN'AIED.ITSM$-ERQM EEESTIMAL-EBQEEBELIAX

TEE ANCHORAGE ASSEMBLY FINDS:

WHEREAS, Alaska Statutes 29.45.050 permits municipalities to exempt certain items
from property taxation; and

WHEREAS, AS 29.45.050 does act permit a partial or total exemption tor aircraft and
some other personal property items but does allow such exemptions for boats, vessels or motor
vehicles; and

WHEREAS, the Municipality of Anchorage wishes to adopt a parti?! exemption for
certain personal property.

NOW, THEREFORE, the Anchorage Assembly resolves that:

Section.!. The Municipality endorse an amendment to AS 29.45.050 to allow partial or
total exemption of aircraft, pick-up campers, shells and canopies, all-terrain vehicles, snow
vehicles, undocumented boats and motors, and unlicensed trail bikes from property taxation as
part of its legislative program.

Section 2. An ordinance providing apartial exemption (l.e. flat fee tax) for exempt items
taxation wfl] be introduced within 30 days of passage Of an amendment to AS 29.45.050 which
authorizes use of such 2n approach.

Section 3. Passage of this resolution indicates a firm statement of intent of thosr
Assembly members voting for this resolution to vote :  vor of the ordinance referenced in
Section 2.

PASSED AND APPROVED this 23rd day Of February , 1993.

AM 270-93



First Name Last Name Telephone

Richard Thompson 488-3329
PO Box 55968 Zip 99705
North Pole Reg. Voter Y Distribution 60  Constituency N

Affiliation Date POM Sent 01/27/94

Subject Bil Number HB 162 t/
Message 1
BRING BACK THE DEATH PENALTY. LIMIT APPEAL PROCESS TO SPECIFIC TIME. $ NOT AN ISSUE. RACE CANNOT BE
ALLOWED TO BE AN ISSUE. IF A CRIME IS COMMITTED THAT WARRANTS DEATH PENALTY— ADMINISTER IT
QUICKLY.

First Name Last Name Telephone
Thomas Munns 277-5284
1601 Medfra #400 zip 99501
Anchorage Reg. Voter Y Distribution 60  Constituency N

Affiliation Date POM Sent 01/26/94.

Subject Bill Number HB 26 3 '~ L
Message 1

| STRONGLY SUPPORT AND URGE PASSAGE OF HB 263. (TAX EXEMPTION FOR CERTAIN PERSONAL PROP.)

Fiiit Name Last Name Telephone
Carl Cartwright 277-8798
417 N Klevin Zip 99508
Anchorage Reg. Voter Y Distribution 60  Constituency N
Affiliation Date POM Sent 01/26/94
Subject Bill Number HB263r  ®
Message 1

| SUPPORT IT STRONGLY. (TAX EXEMPTION FOR CERTAIN PERSONAL PROP.)



First Name Last Name Telephone
Nancy Fuerstenberg 344-8521
420 Pettis Rd Zip 99515
Anchorage Reg. Voter Y Distribution 60  Constituency N
Affiliation Date POM Sent 01/26/94
Subject Bill Number HB 263 " L
Message 1

WANT YOU TO SUPPORT HB 263. (TAX EXEMPTION FOR CERTAIN PERSONAL  PROP.)

First Name Last Name Telephone
Daniel Zivanich NONE
12921 Midori Dr Zip 99516
Anchorage Reg. Voter Y Distribution 60  Constituency N
Affiliation Date POM Sent 01/26/94
Subject Bl Number HB263™"'
Message 1

I'M IN SUPPORT OF TAKING TAXES OFF OF PEOPLE WHO OWN AIRCRAFT.

First Name Last Name Tejnnhone
Dennis Waldock r <E
3327 lliamna /-Wc_ Zip 99517
Anchorage Reg. Voter Distribution 08  Constituency C
Affiliation Date POM Sent 01/26/94
Subject Bil Number HB 263
Message 1
IN REGARDS TO HB 263 | VERY STRONGLY SUPPORT THIS BILL IWOULD APPRECIATE YOUR EFFORTS TO
TRY TO GET THIS TO THE FLOOR AS SOON AS POSSIBLE. IF YOU WOULD LIKE TO DISCUSS THIS BILL IN MORE
DETAIL

PLEASE CALL. 800-770-3029. L.



First Name Last Name Telephone

Burt Myers 688-0737
PO Box 671689 Zip 99567
Chugiak Reg. Voter Distribution 60  Constituency N
Affiliation Date POM Sent 01/26/94
Subject Bill Number
Message 1

| STRONGLY SUPPORT AND URGE PASSAGE OF HB 263. (TAX EXEMPTION FOR ~ CERTAIN PERSONAL PROP.)

First Name Last Name Telephone
Rex Gray 745-2320
HCO4 Box 9313 Zip 99645
Palmer Reg. Voter Distribution 60  Constituency N
Affiliation Date POM Sent 01/27/94
Subject Bill Number HB 2631

Message 1

TAX EXEMPTION FOR CERTAIN PERSONAL PROP: URGE ALL MEMBERS TO SUPPORT HB 263.

First Name Last Name Telephone
James Grant 753-3206
30352 Cherry Dr Apt B zip 99506
+Aflebor-age— Reg Voter Distribution 60  Constituency C
Affiliation Date POM Sent 01/27/94
Subject Bl Number HB 351 R
Message 1 -

WOULD LIKE TO VOICE SUPPORT OF HB 351. IWOULD RECOMMEND CHANGING THE LENGTH OF ONE YEAR TO A FOUR
YEAR PERMIT.
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Representative Brian Porter
Chair House Judiciary Committee
Alaska State Legislature

State Capital

Juneau, Alaska 99801

Re:  House Bill 277 Relating To Defense And Indemnification Of Public Employees With
Respect To Claims Arising Out Of Conduct That Is Within The Scope Of Employment

Dear Representative Porter:

After reviewing House Bill 277 the Municipality of Anchorage supports the proposed bill,
From discussions with the Municipal Risk Management Department, Police Department and
the Legal Department concerning this issue the proposed bill would provide the
Municipality certain benefits.

As with a prior incarnation of this legislation, CSHP 395 which was before the House
Judiciary Committee in April of 1992, this bill would allow the Municipality of Anchorage
flexibility to defend and indemnify its employees in appropriate circumstances, including
punitive damage situations. Add|t|onallﬁl, he legislation allows an employee a defined time
Benod in which to assert and protect the employees' rights to defense or indemnity. The
ill appropriately limits the defense of those rights to declaratory actions, for enforcing the
rights to defense; cross-claims, for enforcing rights to indemnity where the employer is
named as a party; and an action brought within one year, for enforcing indemnification
where the employer is not named as a party. With these elements »lie Municipality of
Anchorage supports the hill,

Sincerely,

cc: Duane Udland, Deputy Chief Police
Harry Sjoberg, Risk Manager

Mary Vollendorf, Municipal Manager's Office
UMb
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January 24,1994

T0: Fg%resentative Al "©zey, Chalr

Members, House Committee on State Affairs
FROM: Kent £. Swisher, Executive Director
RE: HB 277 - Indemnification of public employees

It has been_broufght to my attention that your committee Is considering HB 277-
Indemnification of public émployees, which”would amend AS 39.90 to require public
employers, Including municipalities, to provide defense and Indemnification of employees
for actions or omissions that occurred during the course and within the _scoFe of the
employee's employment, except In cases of gross negligence or Intentional or wailful
misconduct The Dbill allows for collective bargaining agreements to supersede state law
with regard to defense and Indemnification.

It is the understanding of the Alaska Municipal League that It is already common practice
for municipalities to Indemnify employees for actions/omissions taken during the course
and scope of their employment and that such Indemnification Is Included within most, Hnot
all, collective bargaining agreements.

The L,ea?ue has no otaecnon Jothe current draft of HB 277, or to the proposed Committee
Substitute dated 1/20/94. It appears to codify existing common practice, to provide
reasonable protection for employers by requiring the employee to keep the employer
Inforlmed and to cooperate in the defense, and to provide equal treatment of all types of
employees.

cc: Representative Brian Porter

Member of the Nottonol Leogue of Gities ond the Natlonot Association of Counties



A nchorage Telephone U tility

Executive Offices

Behind Every Call
You Make

January 20, 194

Representative Brian Porter
Room 122

State Capitol

Juneau, Alaska 99801-1182

Dear Representative Porter:

| want to express my appreciation to you for introducing HB. 277. This legislation
would allow public entities to indemnify employees from personnel liability
resulting from honest and efficient accomplishment of their job responsibilities.
ATU fully supports this bill and urges its speedy approval.

Our society is seeing increasing numbers of former employees arguing wrongful
discharge cases in front of juries. Without regard to the merits of such cases, our
system of justice places public employees in a precarious position. Plaintiffs in
such actions can not gain punitive damages from a public entity; punitive damages
may only be applied to a private entity. Given this, plaintiffs' attorneys will often
name an individual as defendant in order to establish a party with punitive liability
or, as may be the case, simply to provide leverage.

While individuals so named, more often than not, eventually are relieved of liability,
their lives in the meantime can be dramatically impacted. An individual so named
will have all credit suspended pending outcome of the case. Simply put, the
individual is unable to buy a house, a car or even a large appliance through normal
credit channels until the case is settled. In many instances, such cases take years
to resolve.

Received
JATl 2 * 199~

r« .148

600 Telephone Avenue { Anchorage. Alaska 99503-6091 ¢ *rclephone: (907) 561-3000 a Fax (907) 563-2688



Representative Brian Porter
January 20, 1994
Page 2 of 2

Our concern in rectifying this unfair situation stems from our desire to have
effective employees carrying out their responsibilities in a competent and efficient
manner. Clearly, an employee who must consider his/her personal fortunes and
those of his family each time he makes a decision will find his thinking swayed by

this potential threat. We ask for this legislation to be passed so that our
employees may work in an atmosphere free from the threat of personal reprisal.

Again, thank you for your efforts. If you need anything further from ATU regarding
this legislation, please let me know.

Sincerely,

ANCHORAGE TELEPHONE UTILITY

General Manager



Alaska Peace O fficek bAssociation

State APOA Otfioo < P.0.Boot240106 <« AAcAorago.Alaska 99624-0106 a (907)277-0618
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Representative Brian Porter
House of Representatives
Alaska State Legislature

Juneau, Alaska 99801-1182
Dear Representative Porter,

| am writing this letter in support of House Bill 277, which would require
public employers to indemnify public employees with respect to law suits and
legal claims made against employees who arc working within the scope and
authority of their position. | can safely represent that the subject of
indemnification isvery important to ail public employees.

Law enforcement over the years has identified indemnification as atop
legislative priority. Our premise is simple. We believe that when a public
employee isworking at the behest of their employer, and they operate in good
faith and within their proper authority, employees should be indemnified.

This is not an argument for protection of bad enployees. It is arequest that,
asamatter of law, employers protea employees who are doing the work of the
government. Threatened or actual legal aaion hes avery chilling effea on any
employee. |f personal assats or wealth are unfairly at risk, employees are
discouraged from making decisions or taking action.

We are happy to work with you and the Legislature in the passage of this bill.
If you have any questions, please contact me at 786-8552.

Sincerelv.

Duane S Udland, Deputy Chief
Anchorage Police Department
4501 South Bragaw

Anchorage, Alaska 99507
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Representative Brian Porter
House of Representatives
State Capital

Juneau, Alaska, 99811

Dear Representative Porter:

Two years ago the Alaska Association of Chiefs of Police, the Alaska Peace
Officers Association, and the FBl National Academy Associates identified
the indemnification of public employees as their number one legislative
priority. This issue is even more timely and critical nhow. The following is
the combined statement and position of the three professional law
enforcement associations concerning indemnification.

"We believe that government must be held responsible for its actions. When
someone is wrongly harmed through the actions of government, injured
parties should be able to make claims as appropriate. However, we believe

very strongly that government employees should be defended and protected
when their actions are made in good faith.

Generally when a lawsuit is filed, individual employees are listed as parties to
the action also. In the past, employees have not been held personally liable
for actions taken at he behest of their employer unless they were clearly
working outside the scope of their authority. This seems to be changing.

Recent court rulings imposing personal punitive damages are placing the
livelihoods of public employees in jeopardy.

The trend to hold public employees personally liable places employees in a
position where their own personal assets are at risk. This means that all
government employees are in danger, from the highest level policy maker to

the level of worker where the policy is implemented. Even elected officials
are wulnerable today.



We in law enforcement believe this is an undue burden upon the public
employees of this State. It carries the potential for the workings of
government to become bogged down because employees fear that decisions
they make in good faith may result in the loss of their assets.

When employees are doing the work of the government, within the scope of
their authority, and without malice, they should not be held personally liable
when they are named as parties to law suits.

Legislation should be passed that indemnifies public employees and frees
them from the burden of working under the constant threat that their good

faith judgments can result in the loss of their homes, their cars, or their
savings."

E we can be of any assistance in the passage of your hill please let me
now.

Very truly yours,

Ronald L Otte
President

RLO/p



