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SPONSOR STATEMENT

HOUSE BILL 64

Reports across the country of victims being stalked- by estranged
boyfriends, husbands, acquaintances, or strangers has motivated
states to take action against the perpetrators of such offenses.
Stalking affects not only the victim, but often other members of the

ictim's household.

The stalking law was birthed in California, in 1990. The year before,
actress, Rebecca Schaeffer, had been murdered by a fan who stalked
her. Early in 1990 five Orange County women were murdered. In
each case, the victim had been stalked and threatened and had a
temporary restraining order against her assailant. One victim asked
police, "What does he have to do--shoot me?" A few days later that

is just what happened.

Alaska is not free of stalkers. A Homer woman was stalked by her
ex-husband and it resulted in her friend being murdered by him. In
Anchorage, a woman was stalked and eventually shot to death in her
office by a former boyfriend. The stalker often knows the victim
and, in the majority of cases, the estranged husband or boyfriend is
the stalker.

HB64 creates the crimes of stalking in the first and second degree.
In the first degree, it is a class C felony and in the second degree, a
class A misdemeanor. A peace officer has the authority to arrest
without a warrant. Like cases of domestic violence, stalking
defendants are given conditions regarding their release before trial.
The probation period for stalking in the first degree is 5 to 99 years.

HB64 is modelled after the Michigan law which was passed in
December 1992 and considered one of the toughest in the nation.
Over 30 states now have stalking laws.



SECTIONAL ANALYSIS OF PROPOSED CSHB64 fiuD)

Section 1 of the bill creates the crimes of stalking in the first and
second degrees. Stalking in the first degree is a class C felony and
stalking in the second degree is a class A misdemeanor.

Section 2 of the bill amends AS 11.41.220(a) adds intentto place
another person in fear of death or serious physical injury by making
repeated threats to cause death or serious physical injury to another
person as another form of assault in the third degree. This language
was taken from AS 11.56.810(a) (See Section 3 of the bill.) and was
moved as this conduct is basically an assault type of offense and is
more properly placed in AS 11.41 as a crime against a person.

Section 3 of the bill amends AS 11.56.8 '0(a) removes intent to place
another person in fear of death or serious physical injury by making
repeated threats to cause death or serious physical injury to another
person

Section 4 of the bill amends AS 12.25.030(b) to provioe a peace
officer with the authority to arrest without a warrant a person the
peace officer has reasonable cause to believe has committed
stalking in the second degree.

Section 5 of the bill amends AS 12.30.025 to extend the provisions
of that section that relate to conditions of release before trial in
cases involving domestic violence to stalking cases.

Section 6 of the bill amends AS 12.55.085(f) by extending the
provisions of that subsection, that prohibit the suspension of
imposition of sentence, to stalking cases.

Section 7 of the bill amends AS 12.55.090(c) to conform to section 8
of the bill.

Section 8 of the bill provides that for a conviction of stalking in the
first degree a probationary term may not be less than five years nor
more than 99 years.

Section 9 of the bill is an applicability section



D. Elizabeth Cuadra
P. 0. Box 33678
Juneau, AK 99803

February 16, 1993

The Honorable Cynthia Toohey
Alaska House of Representatives
State Capitol

Juneau, AK 99801-1182

Re: Anti-Stalking Legislation
Dear Representative Toohey:

Thank you for sponsoring legislation that would make
stalking another person unlawful.

Enclosed is an article from a national newspaper, which
I thought might be of help to you in presenting the problem to

committees which will be considering your legislation.

If you are locking for personal testimony, please feel
free to call on me. I can testify from personal experience (in
Kansas) as to the terror such a situation causes. I can also

testify as to my own attempts (in Virginia) to save my daughter
(then newly graduated from high school) from a stalker who
eventually gave her a broken nose and threatened to kill her if she
reported it to the police. Needless to say, | shipped her out of
the State of Virginia (to the west coast) immediately, in order to
place her out of further danger from this man who was already
awaiting trial for felonious assault (with a deadly weapon) against
another person. The police had been of no help whatsoever,
indicating that they could do nothing with respect to a stalker,
nor could they provide any sort of help unless she could overcome
her fear sufficiently to file a complaint.

I applaud what you are coing and wish you every success.
| suspect there are many women who could provide personal testimony
concerning similar events here in Alaska, and similarly "helpless™
police absent a law that makes stalking a criminal offense.

Sincerely,

DEC/kIl .212
Enclosure
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February 17, 1993

The Honorable Cynthia Toohey
Alaska State Legislature

P.O. Box V

Juneau, Alaska 99811

Re: HB 64, An Act relating to the crime of stalking

Dear Representative Toohey:

You have asked for our review of the February 16,

WALTER J. HICKEL, GOVERNOR
PLEASE REPLY TO:
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/F-)\HBIFI\I%)RAGE LASKA 99501 5993

1993, work draft of a

Committee Substitute for HB 64, “An Act creating the crimes of stalking in the first and second
degrees.” We are pleased to indicate that this version addresses virtually all of the concerns

raised for us by die original version of the bill.

A minor, technical point we note is that usually the class of offense is die last
subsection of a statute. To be consistent with this, proposed AS 11.41.270(b) and (c) should

be reversed.

Further review leads us to believe that it would be beneficial to narrow the

definition of “course of conduct” to the following:

“course of conduct” means repeated acts of nonconsensual contact
directed toward the victim or a family member of die victim.

This eliminates any ambiguity as to whether “pattern of conduct” means something other than

repeated acts.

-Q plimeiior.tecvc'ed pac*f 6y CC.
hiifax



The Honorable Cynthia Toohey

CC:

February 17, 1993
Page 2

If you have any questions or comments, or if we may be of assistance in any other
manner, please do not hesitate to contact us.

Charles Cole
Attorney General

Deborah Behr
Legislation Attorney
Department of Law

Kris Lethin
Legislative Liaison
Office of the Governor

C.E. Swackhammer
Deputy Commissioner
Department of Public Safety

Very truly yours,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Margot O. ,Knuth
Assistant Attorney; General



JUSTICE

Murderous Obsession

Can new laws deter spurned lovers and fans from ‘stalking™or worse?

arbara Erjavec and Grace Beach
sometimes take a rug to the cem-
etery and have lunch by the
graves oftheir children, sharing
a sad litany of what ifs. What if
they had known that Kenneth Kopecky
had falked openly about his plans to kill the
young lovers? What if the law now await-
ing the Illinois govemor3 signature had
been in place—could the police have done
something then? Grace and Barbara will
never know the answers. All they do know
is that Kopecky became infatuated with
Karen Erjavec last summer when they
were both members ofaweddingparty, and
that for the next six months Karen and her
boyfriend, Glenn Beach, lived in fear. They
received anonymous letters and bizarre,
threatening phone calls. Glenn's car was
vandalized, and there were tire tracks
acrossthe lawn ofthe house where he lived
with his parents. Karen’s father, a police-
man, knew that the law was powerless
against what seemed like just a persistent
creep. Eventhe surveillance lights Glenn's
parents installed around their home had
noeffectlast Feb. 16. The Beachesreturned
from a movie that night toa bustling crime
scene in their driveway. Glenn had been
shot six times in the back and stabbed
twice; Karen had been shot in the head at
close range. Two days later, police tracked
Ken Kopecky to a motel in Michigan. He
shot himselfto death as the cops moved in.
The stories sound like the plot lines ofhit
movies, from "Fatal Attraction™ to "Sleep-
ing With the Enemy" to "Cape Fear." But
increasingly, state legislators are hearing
real-life versions, and they are responding
with astonishing speed. California passed
the first "anti-stalking” law in 1990, mak-
ingitacrime to repeatedly followor harass
someone with a "credible threat" to cause
fear of bodily harm. Since then, 20 more
states have enacted similar laws, and at
least a dozen others are considering them.
Most make the first stalking offense a mis-
demeanor, punishable by up to one year in
jail and a S1,000 fine, with felony counts
and stiffer penalties for repeat offenses.
Florida’s law, which went into effect last
week, even allows police to make arrests
without obtaining a warrant
Behind almost every state bill has been
at least one local tragedy. Wisconsin law-
makers acted after Shirley Lowery was fa-

@ NEWSWEEK: JULY 13 192

tally stabbed 19 times, allegedly by her ex-
boyfriend in a Milwaukee courthouse
where she had gone to obtain a protective
order. Virginia lawmakers were moved af-
ter Regina Butkowalds mother testified
that her daughter had been stalked for six
montha by a weight lifter who finally shot
her, set her body onfireand dumped itinto
a creek, where it was found eight months
later. Georgia's proposed law may pick: up
more support after the sad case of Joyce
Durden, whose estranged husband carried
out his repeated death threats last mouth
He gunned her down at a school where she
taught mentally disabled preschoolers,
thon shot himselfin tho head.

Such horrifying examples aside, no one
can say howwidespread a problemstalking
is—mainly because it has never been a
crime category before. The new laws aim at
halting a pattern of threats and harass-
mentthat often precedes violent acts, from
assaultto rape, child molestation and mur-
der. Some ofthe most publicized cases have
involved celebrities, like actress Rebecca
Schaeffer, fatally shot by an obsessed fan,
RobertJohn Bardo, in 1989. A fewstalkers
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fixate on co-workers or complete strangers,
and not all victims are female; women
sometimes stalk men. But the vast major-
ity of cases involve former lovers or
spouses. Nearly one third of all women
killed in America are murdered by their
husbands or boyfriends, and, says Ruth
Micklem, codirector of Virginians Against
Domestic Violence, as many as 90 percent
ofthem have been stalked.

Some civil-liberties experts argue that
the new laws are overly vague and carry a
potential for misuse, particularly in mari-
tal disputes. "There are very often false
allegations made in all sorts of contexts
against spouses or former spouses,” sayB
Miami criminal-defense attorney Jeffrey
Weiner, who thinks Florida's no-warrant
provision may be unconstitutional. Critics
alsosay that people who fear for their safe-
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ty can already apply to the civil courts for
restraining orders. Butsuch orders are no-
toriously hard to enforce, and all too often,
the first violation is fataL The California
law was drafted after five Orange County
women were killed in a six-week period in
early 1990. All but one had nought help in
vain from authorities. "What does he have
to do—shoot me?” 19-year-old Tammy Ma-
rie Davis asked police just days before an
ex-boyfriend did just that, fatally, in Hun-
tington Beach. When Patricia Kastle, a
onetime Olympic slaer from Newport
Beach, was shot by her former husband,
police found a restraining order in
her purse.

Connecticut

Massachusetts
Mississippi

South Carolina
South Dakota
Tennessee

Willthe lawsactually deter such crimes?
Much depends on what twisted logic moti-
vates the atalker. "A lot ofthese people are
just caught up in the emotion of a bad
breakup," saya David Beatty ofthe Nation-
al Victim Center in Arlington, Va. "Sitting
someone down in jail for awhile may make
himrethink hisactions "Rutwimefrtnlker?
are mentally deranged. Stanton Samenow,
a Virginiaclinical psychologistand author
of"Inside the Criminal Mind,"
says that many have disturbed
self-images in which they see
themselves as irresistible or
complete zeroe. When they are
rejected, they resort to intimi-
dation in a desperate attempt
totry to regain self-esteem. The
threat of prison may detersome
ofthem, but for others, says Sa-
menow, "it’s like putting fuel
on afire."

For the anti-stalking laws to
have a real impact, courts must
take them seriously and apply
the new legal muscle the’- pro-
vide. Ironically, the first person
sentenced under California’s
law, Mark David Bleakley, was
puton probation and ordered to
serve time ina psychiatric facil-
ity. Unsupervised, hewandered
away and was found waiting
outside his victim's health club.
Fortunately, he was reappre-
hended before he could harm
her and sentenced to three
yearsin prison.

BTt hunt”: Kristin Lardner
wasn'’tso lucky. The 21-year-old
Brookline, Mass., art student
was murdered by her former
boyfriend in May, just two
weeks after the state’s anti-
stalking law went into effect
Michael Cartier had already
served six months in jail ana
was on probation for attacking
another ex-girlfriend. He was
attending aviolence-treatment
program when he began beat-

m ing Lardner. She reported the

incidents to the police, who issued a war-
rant for his arrert. She also obtained two
restraining orders from civil-court judges,
but they were unaware of the outstanding
warrant and merely barred Cartier from
goingwithin 200feet ofher. Thatdidn't faze
him. On May 30, Cartier waited outside the
liquor store where Lardner worked and
shot her repeatedly aa she walked down
Boston's Commonwealth Avenue. Police
found him in his apartment, dead from a
self-inflicted gunshot wound. "The re-
straining orders don’t restrain, and |
strongly suspect the new anti-atalking or-
der wont hunt,” says Kristins father,
Washington Postreporter George Lardner.

NEWSWEEK : JULY 1) 192 Bl



Massachusetts hss since instituted a
number of reforms—including computer-
izing ail records of restraining orders and
‘dotations. By fall, any police officer or
judge should be able to crosa-reference
them to pinpoint repeat offenders. In
Brookline, civil-courtjudges now routinely
look at criminal records ofall accused bat-
terers. A committee of the chief justice’
office is also studying the idea of outfitting
stalkers and their victims with electronic
monitoring devices, like those used in
house-arrest cases, that would automati-
cally sound an alarm if a stalker came
within a certain range.

ADT Security Systems istesting another
kind of personal-aiarmsystem for battered
women. TI_- victim wears a pendant
around her neck, and ifshe spots her stalk-
er, she presses a button that triggers a;,
alarm at an .ADT monitoring station,
which in turn alerts police. The system
isn’t foolproof, however. It works only in
close range of a receiving device installed
in her home, and a determined stalker
could foil it by disconnecting the phone
lines. Six Tampa, Fla., women, all former
residents of The Spring women's shelter,
have been wearing the beepers for the last
six months. But only one has used it, when
her ex-husband turned up at her home,
daring her toshoothim. Policearrived, but
the episode left the woman so shaken that
she handed in her beeper and went under-
ground. Staffers at The Spring say they
don’t know what'3become of her.

Packing weapons: Other desperate vic-
tims have taken to packingtheir ownweap-
ons. Sabine Taang, 27, had filed numerous
futile complaints about a former co-work-
er. Last month, when Irineo Dominguez
allegedly accosted her in a parking lot and
ordered her into her car, she pulled out a
handgun and shot him twice in the abdo-
men. Dominguez, now recovering in a
Houston hospital, has been charged with
attempted kidnapping, according to police.
But they have not charged Tsang. "I don’t
think you'd findajury in Texas that would
convict her, so why try?" says Houston
homicide Sgt Doug Bacon.

The prospect of more victims arming
themselves is no comfort to law-enforce-
ment officials. Yetmostadmitthere isvery
little they can do in the face ofa persistent
etalker. "You can puta person in jail for a
yearorso,buttheyeventuallywillgetout,"
says Det.John Lane, partofa four-member
anti-stalking unit established by the Los
Angeles police after Schaeffer's murder.
Even so, the new laws do give police one
more weapon to employ againststalkers—
and ifthey deterevenasmall percentage of
crimes, that’s fcctisr than none.
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California Law Targets Obsessed Fans, Vengeful Lovers

In separate cases this
summer two Califomia men
were convicted for repeat-
edly harassing treir former
girtfrieds, marking the
first time in the nation thet
people have been prosecut-
ed sucosssfully under a
Telay "stalking* lav.

The legislain  was
passed by Califomia law-
makers lest year to give po-
liccand courts authority
intenere when victinms are
being seriously and repeat-
edly threatened but before
they are atteded. Senator
Ed Royce introduced the
stalking hill after five Or-
ange County women were
murdered in 193, even
though they had dotained
temporary restraining orders
against their assailatts and
had reported threats of vio-
lence to police. Without a
law prohibiting harassment,
pollice had been porerless 1
actunal victins were actial-

lecks May sto

In isfirs ,,Oregon”s
new gun law almost
1,000 firearms ou”Kthe
hands of people prohit
from owning them, accord*
ing bastudy by theOregon
State Polie. The states 15-
day handgun waiting pericd
and mandatory background
checkon all fireamsalesun-
ocovered convicted felasa
other prohibited purch”rs
trying o buy fireao™from
liosdgund *©

*The rerojjPdamonstrates
that abapOgun waiting peri-
od joortTOoired with a manda-—

background check of

State Legislature! October 1991

ly assauted.

The new law, which went
into effect Jn. 1, defires
stalking as "WilHully, mali-
ciosly and repeatedly fol-
lowing or harassing another
person’* and making credible
threats that aeate a fea: of
death or serioss injury. |IF
the victim hes obtained a
temporary restraining order
aopirst the sssailatt, stalking
safelay. Hno restraining

Criminals from

criminal and mental health
records-works,"" said Repre-
sentative Vera Katz, whe
sponsored the law.
Yor the study, tiM IFst of
nd condujfOTby a law
entdlittOhMrogency in the
natioca™T"firegon State Po-
enedfflnfoearm sales
luring 1990 by/eowaJlv B
censed firearm deal
Oregon. The rgort,
1990 Study of Retail Firearm
Sales and Concealed Hand-
gun Licensing in Oregon,™
indicated thet at lesst 963

people who attempted 1O
buy firearms from licased

order s in effect, a first of-
Terse of stalking isamisde-
meanor; a second similar
conviction becomes a felay.
The law also permits
Judges toestablish high kil
insome stalking cases toen-
sure that dangerous individ-
uals are not relessed to con-
tine o harass, terorizand
possibly kil their victins.
The maximum penalty for
Teloy stalking s three years

Buying Gum

gun jMjtrers had been con-

of felany crines, con-

Tcted during the pest four

years of violet misdemean-

or crimes or comitted toa

state mental hospital for
mental illres.

The state police report
was mandated by a law tret
requlates the sale and pos-
session of fireams, passad in

1>J989 by the Oregon legisla-
The hilll had support
frorfPtokiNational Rifle As-
sociatiofl™Mtral gun organi-
zatios, la”™wnforcement
agencies inOregm”™gd gun
antrol advocates.

glld)&l)osn and afireofup O

e The most sasatioal
stalking casps  involved
cldorities harassed by ob-
sessed fas. David Letter—
man, Michael 1 Fox and
Sharon Gless were recent
victins; and two actresses,
Rebecca Sdeeffer and There-
sa Saldaa, were brutally at-
tacked by men who lay in
wait for them. Sdeeffer
died. The legislation was

strogly  supported by
groups represanting Hol ly-
wood das.

The usual stalkirg vicam,
honever, sawoman terror-
ized by a vengeful ex-hus-
band or boyfried. Senator
Royce rites a 1937 report of
the U.S. Department of Jus-
tie, stating thet 31 percent of
all female murder victims
are killed in incidents of do-
mestic violence; many of the
women were harassed or tar—
rorized before being mur-
dered. Although men are
stalked lessoften thanwom -
en, male victims of harass-
ment received some notori-
ety in the movie 'Fatal At-

In one Califomia cas,
the court found thet the vic-
tim"s former boyfriend had
repeatedly violated a re-
straining order and had
threatened t© "blow her
he:.d off.”" The man was
sentenced to two years in
prism. Inthe other stalking
cae, a woman®"s former
boyfriend allegedly poured
acid on her car and slashed
its tires, al “ucted her dog,
corfronted her on the strest
and shoved her into a pole,
and made threatening
phone clls. He was avait-
ing sentencing at press
time.
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LUCILLE BROWN: BRINGING PEACE

Iver tfin course of tho 1380s, cities all over tho cotmtiy lived

through the phenomenon oftho razzie-dazdo school superin-
tendent: arrival from out-of-etate, accompanied by high hopes and
a glittering resume; promises of Instant change and dramatic
educational Improvement: bitter quarrels with the existing powj
structure; and Anally, after only a couple of years, a dlislllusjpried
community and one more fired superintendent.

Richmond, Virginia, has been through ail that. But'lsst year,
when Albert L Jones became the latest Ina lont'afnng of highly
touted failures in the superintendent's office®/tne city wem; for
somebody completely different: Lucille M. Brijwn.

Lucille Brown Is no newcomer. She has been in tho Richmond
school system since her days there ara pupil, and she has worted
there as teacher, principal and aOrimlstrator forthe past 34 years.

She net only doesn't courtthe press, she doesn't even wantto bajmenriewed. She offers no promises
of dramatic change, only a promise to go slow and keep thiner'caim.

Andtho city seems to like it Whenthe Richmond TImcs”apntch profiled Brown recently, Just about
everyone said she was Justwhat Richmond needed aftepfears of educational turmoil. “She's bringing
some peace thatneededto be back." said the schoolyard chairman. “We had too many new inltlatves
coming out too fast" said a principal. “She savrtffe nued to slow down tho pace."”

B'ovm has faced harsharo of probloms, suchda a serious equipment shortage and a pretestbysenior
teachers who feel tho salary scale discrimlriates against them. A few critics complain that she hi so
slowHnoving as to border on IndedsiveneM. But Brown dearly has some priorities. She has launched
an Interdlsdpllnary science progranyft tho hlgh-schoo! and mfddleechooi levels. She surprised some
observers by staking out a pro-nejghborhood school policy and reversing an earilor doclslon to turn a

cC !
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person (aauity inch
teeders, amedic
director andsupport =t
The schoogyVvill admit 20
studernpK*ov Jure. and
hoope to hold amaximum

WO by 1993. After

" "sperding time in this
trasitiaal non-diplama
program, students can
then trasfer aadits back
to Albuquerque™s other
high sdools.

Principal Hayes hes
received positive feedback
from participats thus B
For students who used O
spend their days on drues.
aday in thissdool “Ba
whole different situatian. ”
says Hayes, "tut they are
kept busy, and the day
goes by fast”

—Jeanne Ponessa

Far mare information,
contact Marijo Rymer.
Public Information Director.
Albuoverque Public

large neighborhood high schoorfnto a regional school axdualvely for the gifted.
Mostly, though, LudlJeASrown seems to be doing well because of what she Isn't: a flashy and
charismatic salespersoprmthe sortthat has failedtoo many times Intoo many places In America Ir,the

last few years. /

—Afan Ehmnhalt

: ; Robert Wood Johnson
A High School Just for Kids Foundation aardod an
Kicking ihe Drug Habit $S00-000gj rfin for the
schopP<nrst IS months.
D onlook forfoottall grades 9 through 12. But the school district
or deerleaders ata alongwith math and “provided the remaining
new Albuquerque high Eglish, the progran™ S267.000 needed toopen
sdool. From itsname. includes art therar the doors.
Recovery High, tosome group disassiprfs about Students are adnitted
of itsactvities, includ- recovery anrfwceklv toRecover.” Highon a
ing extensive therapy meetings “with students” voluntary besis after
sessios, the school B Tanilies. "'We also have refarral from a counselor
anythiing but traditiael. <W(eriantial or adventure or treatment center— and
Recovery High, therapy such as rock after passinga drug test.
which opened in climbing or ropes courses “What we re looking for B
February, shkelieptfto dl day ever* Wednesday . " an interestand a conmit-
be the only higt™dol says Prircipal Jan Hayes. ment 1o recovery,’” sys
in the countb<aedicated The idea for Recovery Hayes. And the idea
eclusiely to former High was firstdeveloped seems 1o be catching on—
substance dousars. by an Albuquerque o far. the school hes been
The school offersa neighborhood anti-drug swamped with refenals.
regular curricullun for organization in 1990. The Recovers’Hiehs 12-

20 GOVERNING May 1992

Schools. P.O. Box 25704.
Albuquerque. NM 87125.

Stalking
‘Stalkers’
With. Tough
New Laws

F orrearlyayear, Carrie
Pridett suooessfully

Ishielded herselffrom
harassment by an ex-
bovfriend. moving inwith
friends and having them
screen her telephone
clks. Her effats, how-
eer. could not preventan
outcome that sdl to
faniliar in "stalkirg”
cases: Pollice recovered
Pridetts dharred body
from a creek near her
Virginiahome and
charged die man widi her
slavire.

nitiim1 Srcrasptrt prmtrap™
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Stalking legislation

Violent, harassing and threaten—
ing behaviors toward innocent
citizens have always been a
serious problem particularly for
victims of domestic violence and
sexual abuse. Yet it has taken a
aeries of high profile cases during
the last few years — often involv-
ing celebrity victims — to focus
public attention on stalking as a
serious crime problem.

While laws such as protective in—
junctions and stay-away orders do
exist to protect victims from
violent pursuers, law enforcement
officers may not intervene until
such orders have been violated. By
then, it is usually too late to pre—
vent the offenders from harming
or even killing these whom such
orders were designed to protect.

In recognition of the ineffec—
tiveness of such orders and in
response to a series of tragic
crimes committed by perpetrators
who stalked and harassed their
victims before turning to violence,
California passed the nation§ first
“Stalking””law in 1990. In simple
terms, the law makes ita crime t
engage in a pattern of behavior
that liarasses and/or threatens
other people Its purposes are two—
fold: to eliminate behaviors which,
disrupt normal life for the victim,
and to prevent such behaviors
from escalating into violence.

In July 1991, the Center includ—
ed the concept of stalking laws in
i3 Crime Victims and Corrections
training and technical assistance
project sponsored by the US.
Department of Justice Office for
Victims for Crime. Two months
later, Center staff appeared on
NBC™s The Thday Shaw and A
Closer Look with Faith Daniels to
emphasize the importance of
stalker lawa In September 1992,
Center staffjoined journalist Tfed
Keppel on ABC 3 Nightline to de—
fend the constitutionality of such
legislation.

"M C J /sy
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Sweeps the Nation

Californiad landmark legislation
haa led to an unprecedented
deluge of “anti-stalking””legisla—
tion nationwide Tb date, twenty-
seven states have passed laws
based on the California model this
year alone

In most states, stalking is
defined as the “®illful, malicious
and repeated following or haras—
sing of another person, and
requires the existence of a credible
threat of violence.””Penalties for
violation vary; however, most
carry a penalty of one year in jail
and/or a $1000 fine

Senator Bill Cohen OLME) has
introduced legislation which
charges the National Institute of
Justice with developing a model
stalking law which should pass
constitutional muster This model
would then be made available to
state legislators.

In Los Angeles, stalking laws
have led to the creation of the
four-member Threat Management
DIViSIon of the Los Angeles Police
Department. In the last year and
a half, the Division has handled
more than 160 stalking cases. In
other states, law enforcement
officials are already making
arrests under these newly passed
statutes.

The National Victim Center has
acted as an information clear—
inghouse regarding stalking; laws.
By providing interested legislators
with information and technical
assistance, and heightening public
awareness through the media, the
Center has assisted many states
in drafting and passing anti-
stalking laws. The Center intends
to keep abreast of all aspects of
this significant and expedient
legislative trend.

For additional information,
please contact the Center®s Direc—
tor of Public Affairs, David Beatty,
at (703) 276-2880.

States W ith
Anti-Stalking
Law s
n California

H Colorado
3 Connecticut

n Delaware

n Florida

n ldaho

H “lowa

IB Illinois

m Hawaii
Kentucky

H Louisiana

m Massachusetts
N Mississippi

m Nebraska

9 New York

m North Carolina
m Ohio

m Oklahoma

m South Carolina
m South Dakota
a Tennessee

a Utah

a Virginia

a Washington
a West Virginia
a  Wisconsin



D omestic-violence
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Gary Pogany listens to opening arguments

at the trial of Andy Nelson.

SATURDAY,

#

JUNE 8,

1991
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amily keeps watch

through murder tral

‘Long, hard hattle’ for

By DON HUNTER
Daily News reporter

It was Sandra Pogany who
wanted to be a lawyer, not her
Tather.

At 21, she had the tools. She
was bright, a good student, a
national debate champion. But it
is Gary Pogany who has prowled
the hallways and offices of the
state courthouse the past 10
months, a guy iIn jeans and a
weather-worn brown leather jack-
et among the suits and wingtips.

"Theres not really much a per-
son can say," Pogany said Thurs-
day, a few moments after the
state’s case against the young man
who killed Sandy Pogany Ilast
summer went to the jury.

"Its been a long, hard battle.
Susan Parkes did a good job with

victim’s kin, friends

her presentation. She worked
hard, and so did Jim Hanley."

The jury in Andy Nelsons case
is deliberating today. Nelson, 2,
has conceded firing the shots that
killed Pogany and wounded
Thomas Van Flein, a law clerk
who was dating Pogany for the
second time. But his attomeys
and a psychiatrist who inter-
viewed him this spring say Nelson
was overcome by a psychotic de-
pression and mentally unable to
form the intent to kill necessary
for a first-degree murder convic-
ton.

At trial, the psychiatrist. Dr. G.
Christian Harris, said Nelson was
confused and uncertain when he
opened fire, but told him he drove
home with the sense that a burden

Please see Back Page, MURDER

L1URDER TRIAL: Victim’s fam|

Continued from Page A-1

i been Irfted from him.
When he said that he felt
ieved after the killing,”
ry Pogany said, "any
npassion in our family for
n v/as gone at that time.”
r months, Gary Pogany
J prodded and pushed to
the charges against Nel-
t o trial. He worried
Zen Nelson®s family hired
1 Bryson, a sought-after
"a=e attorney with a rep-
iton huilt on a steady
t of highprofile felony]
es, fearing that Parkes, |
= less-experienced statel
issautsr, might be out ofj
‘1 had a lot of concern |
out that,” he said, al-|
ugh Parkes did a good
. "The victims Tamily]
iuld have some rigits in

deciding who prosecutes the

By the time Nelson came
t trial, the patience, and
sometimes the composure, of
the Pogany family was
wearing thin.

Early in the tial, the
judge warned that It was
important for Sandy"s fami-
ly and friends to mask treir
feelings in the courtroom. It
wasn"t easy to keep a mask
in place. The trial brought
hurts and subtle affronts.

When the attormeys ae-l
scribed how Nelson stalkedl
Sandy at a couple of Anchor-!
age nightspots before her!
death, reporters picked itl
wp; the retelling seemed to
make Sandy sound more
Ilike a carouser than the duti-
ful student who occasionally
went dancing on weekends.

And then Harris, the de-
fense expert, talked about
the relationship between
Nelson and Sandy Pogany:
"1 didnt feel the psychia-
trist had a right to cll
Sandy by her first name
when he always called Andy
M -_.Nelson,”" said Sandy’s
brother, Steve Pogany.
"And when they used the
term ‘making out,” they
made it ssart like shed done
a lot of that. She hadnt.""

Steve testified early in
mthe case and then joined his
father In the first row be-
hind the prosecution table
for the duration of the trial.

A couple of days later,
one of the altemate jurors
complained to the judge that
he felt pressured when Steve
looked at him. IF one juror
Ifelt pressured, another

y endures

ong ordea

seemed oblivious. An elderly
woman who appeared to
keep nodding off was even-
tually excused before delib-
erations began.

Harris also testified that]
the attack on Sandy early on
the morning of Aug. 5 was
one of several options racing
through Nelsons mind. He
also considered shooting
Louise Pogariy,"” Sandy"s [
mother, thinking that hurt-
ing her mother would cause]
Sandy the kind of pain he|]
felt, Harris said.

"We thought we knew
him,” Gary Pogany said.
""But you couldn™t read him.
He called my wife up on
July 15; he called her to
wish her a happy birthday.
And then in a matter of a
couple of weeks later, he's
thinking about killing her."
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New Dill
tarqgets
sta kers

Under proposal,
penalties may rise

By PAMELA ;O0TO
Daily News reponer

Police say Gary Woodrow
Petenen's obsession began
In 1990 when he went to a
chiropractic clinic and met a
woman who looked like his
late wife.

For more than a year, he
didn't want to let her out of
his sight. Police say he
would hang out in the
parking lot of the building
where she worked. He
would ioliow her home. He
would watch her house at
night.

On Jan. 18. after the wom-
an had filed a half-doien
complaints with police about
Petersen, the 58-year-old
Federal Aviation Adminis-
tration employe* was ar-
rested and charged with dis-
orderly conduct. He was
released from the Sixth Ave-
nue Jail four days later after
posting 52.000 bail.

Disorderly conduct, a mis-
demeanor. is the most police
could charg* Petersen with
because Aiaska has no laws

Plaasa see Back Pape.
STALKER
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SENATOR LOREN LEMAN'S OFFICE

TELECOPIER COVER SHEET
State Capitol, Juneau, Alaska 99811
907-465-2095 (office) 907-465-3810 (fax)
ATTN: Denise Mackura-TromskKi FAX: 312-786-2131
OFFICE Americans United for Life PHONE: 312-786-9494
FROM: Deborah Luner DATE/TIME. 2/19/93 11:00PM
NUMBER OF PAGES (including cover sheet): 12

Here is a copy of HB64 (committee substitute) sponsored by Representative
Cynthia Toohey of Anchorage. This bill, in its original form, did not appear
to threaten constitutionally protected activity (I am sending the original
version for your perusal as well.).

| am very concerned that the current version will be used against
demonstrators (see page two, lines 16-19. "Physical injury” in Alaska
means pain (stepping on a toe, for example). The victim would only have to
be placed in "fear" of physical injury.

Of additional concern, is the felony charge for thoso convicted the second
time of a stalking charge. Pro-life demonstrators, told once that their
presence was not wanted, could be arrested and charged with a
misdemeanor, | believe, and then arrested and charged with a felony the
second time.

| apologize for my note taking in the margins. This was my working copy,
and | did not get a chance to get a clean one.

Please let me know if there is anything | can assist you with. | anxiously
await your analysis.

God Bless You.
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How Kristin

A disturbed m an, and a flaw
By George Lardnerir.

waslungion Post Saff Witer

T he phone was ringing insistently, hurrying me

back to my desk. My daughter Helen was on the
line, sobbing so hard she could barely catch hei
breath. “Dad," she shouted. “Come home! Right
away™

I was stunned. | had never heard her like this before.
“What's wrong?" | asked. “What happened?"

"It's—it's Kristin. She's been shot.. and killed."

Kristin? My Kristin? Our Kristin? I'd talked to her the after-
noon be ore. Her last words to me were. "1 love you Dad.”
Suddenly | had trouble breathing myself.

It was 7:30 p.m. on Saturday, May 30. In Boston, where
Kristin Lardner was an art student, police were cordoning off
an apartment building a couple of blocks from the busy, sunlit
sidewalk where she'd been killed 90 minutes earlier. She had
been shot in the head and face by an ex-boyfriend who was
under court order to stay away from her. When police burst
into his apartment, they found him sprawled on his bed. dead
from a final act of self-pity.

This was a crime that could and should have been prevent-
ed. 1 write about it as a sort of cautionary tale, in anger at a
system of justice that failed to protect my daughter, a systrm
that is addicted to looking the other way, especially at the evil
d neto women.

-tut first let me tell you about my daughter.

~hr was. at 21. the youngest of our five children, born in
Vashington. D C., and educated in the city’s public schools,
«nere not much harm befell her unless you count her taste for

-ck music, lots of jewelry, and funky clothes from Value

illage. She loved books, went trick-or-treating dressed as
jreta Garbo, played one of the witches in “Macbeth” and had
a grand time in tap-dancing class even in her sneakers. She
made life sparkle.

When she was small, she always got up in time (or Saturday
morning cartoons at the Chevy Chase library, and she took
cheerful care of a succession of cats, mice, gerbfls, hamsters
and guinea pigs. Her biggest fault may have been that she
took too long in the shower—and you never knew what color
her hair was going to be when she emerged. She was compas-
sionate. and strong-minded too; when a boy from high school
dropped his pants in front of her. Kristin knocked out one of
his front teeth.

“She didn't back down from anything." said Amber Lynch, a
close friend from Boston University. "You could ttll that basi-
cally from her art, the way she dressed, the opinions she had.
If you said something stupid, she'd tell you."

Midway through high school. Kristin began thinking of
becoming an artist. She'd been taking crt and photography
classes each summer at the Corcoran School of Art and was
encouraged when an art teacher at Wilson High decided two
of her paintings were good enough to go on display at a little
gallery there. She began studies at Boston University's art
school and transferred after two years to a fine arts program
run jointly by the School of the Museum of Fine Arts and
Tufts University. She particularly liked to sculpt and make jew-
elry and. in the words of one faculty member, "showed great
promise and was extremely talented.”

In her apartment were scattered signs of that talent. Three
wide-banded silver and brass rings, one filigreed with what
looked like barbed wire Some striking sculptures of bound
figures A Madonna, painstakingly gilded. A nude self-portrait
in angry reas. oranges and yellows, showing a large leg bruise
her ex-boyfriend had given her on their last date in April

“It felt as though she was telling all her secrets to the
world." she wrote ol her art m an essay she left behind “Why
would anyone want to know them anywayb But making things
was all she wanted to do She aiways had quesuons. but
never any answers, just frustration and confusion, and a need
to get out whatever lay inside of her. hoping to be meaningful"

Knstin wrote that essay last November for a course at Tufts
taught bv Ross Ellenhorn, who also happens to be a counselor
r Emerge ar. educational program tor abusive men He had

T-£ A " 0%AD

Died

e d system , took her younfyg

Kristin Lsrdnof, kJlisd ft ths ags of 21

once mentioned this to his students. He would hear from my
daughter in April, aftet she met Michael Cartier.

By then. Kristin had been dating Cartier, a 22-year-old
bouncer, for about 24months. She broke off with him on the
early morning of April 16. On that night, a few bio. ks from her
apartment, he beat her up.

They "became involved in an argument and he knocked her
to the ground and started kicking her over and over." reads a
Brookline. Mass.. police report “She remembers him saying.
'‘Get up or I'll kill you.” She staggered to her feet a car stopped
and two men assisted her home.

“Since that night" the report continues, “she has refused to
see him, but he repeatedly calls her, sometimes 10 or 11 times
a day. He has told her that if she reports him to the police, he
might have to do six months in jail, but she better not be
around when he gets out

“She also stated the injuries she suffered were hematomas
to her legs and recurring headaches from the kicks."

Kristin didn't call the police right away. But she did call
Ellenhorn in hopes of getting Cartier into Emerge. *1 made
clear to her that Emerge isn't a panacea, that there was still a
chance of him abusing her," Ellenhorn says. "1 told her nai he
could kill her... because she was leaving him and that's when
things get dangerous."

Cartier showed up at Emerge's offices in Cambridge,
around April 28 by Ellenhorn's calculations. Ellenhorn, on
duty that night realized who Cartier was when he wrote down
Kristin's name under victim on die intake form.

"1 said. Are you on probation?'" Ellenhorn remembers "He
said yes. 1said, ‘I'm going to need the name of die probation
officer' He said. IExpletive I this. No wav.™

With that. Cartier ripped up the contract he was required to
sign, npped up the intake form, put the tattered papers in his
pocket and walked out.

"He knew," Ellenhorn says “He knew what kind of connec-
tion would be made * Michael Cartier was, ot course, on pro-
bation for attacking another woman.

Cartier preyed on women. Clearly disturbed, he once talked
of killing his mother When he was >or 6, he dismembered a
pet rabbit. When he was 21. he tortured and killed a kitten In

life



a bizarre 1989 incident at an Andover restaurant, he injected a
synnge of blood ir,u>a ketchup bottle. To his girlfriends, he
couid be appallingly brutal.

Rose Ryan could tell you that When Kristin's murder was
reported on TV—the newscaster described the Killing as
"another case of domestic violence’—she said to a friend.
"That sounds like Mike.* It was. Hearing the newscaster say
his name, she recalls. "l almost dropped."

When Ryan met Carder at a party in Boston in the late sum-
mer of 1990. she was an honors graduate of Lynn East High
School, preparing to attend Suffolk University. She was 17. a
lovely, courageous girl with brown hair and brown eyes like
Kristin's.

"He was really my first boyfriend,” she told me. ’1 was sup-
posed to work that summer and save my money, but | got
caught up with the scene in Boston and hanging out with all
the kids.... At first, everything was fine."

d

CARTIER WAS A FAMILIAR FACE ON THE BOSTON
Common, thanks to his career as a freelance nightclub bounc-
er He had scraped up enough money to share a
Commonwealth Avenue apartment with a Museum School stu-
dent named Kara Boettger. They dated a few times, then set-
tled down into a sort of strained coexistence.

"He didn't like me very much.” Boettger said. "He liked
music loud. I'd tell him to turn it down.*

Rose Ryan liked him better. She thought he was hand-
some—nblue eyes, black hair, a tall and muscular frame—with
a vulnerability that belied his strength. To make him happy,
she quit work and postponed the college education it was
going to pay for. "He had me thinking that he'd had a bad deal
his whole life.” she said, "that nobody loved him and | was the
onlv one who could help him."

Cartier also knew how to behave when he was supposed to
Ryan >aid he made a good first impression on her parents. .As
with Knsan, it took just about two months before Cartier beat
Ryan up She got angry with him for ’kidding around’ and
dumping her into a barrel on the Common. When she walked
away, he punched her in the head: when she kept going, he
punched her again.
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*I"d never been hit by any man before and Iwas just
“hocked,* she said But what aggravated her the most, and
dill does, is that “'every time something happened, itwas in
public, and nobody slopped to help.”

Cartier ended the scene with "his usual thing." breaking
into tear” and telling her, “Oh. why do lalways hurt the peo—
ple 1 love3What can 1do *My mol! *rdidn*t love me. I need
your help

Shortly after they started dating. Ryan spent a few days at
the Cartier-Boetgger apartment. He presented her with a gray
kitten, then kft italone all day without a litter box. The kitten
did what itneeded todo on Caruer”s jackelL

"He threw the kitten in the shower and turned the hot water
on and kept itthere under the hot water.” Ryan remembers in
a dull monotone. ".And he shaved all its hair off with a man"s
shaving razor *

The kitten spent most of its wretched life hiding under a
bed. On the night of Oct. 4. 1990. Cartier began drinking with
two friends and went on a rampage. He took a sledgehammei
and smashed through his bedroom wall into a neighbor*®s
apartment. And he killed the kitten, hurling itout a fourth-
floor wmdow .

"1"d left the apartment without telling them." Ryan said.
"When Icame back, the police were in the hallway. .. ,They
said. Get out This guy"s crazy. They were taking him out in
handcuffs."

Three months later. Cartier, already on probation, plea-bar—
gained his way to probation again- pleading guilty to mali—
cious destruction. Charges of burglary and cruelty to animals
were dismissed; the court saw nothing wrong with putting him
back on the street

“F thought he was going to jail because he violated proba—
tion."” Kara Boettger said. So did Cartier. “{But after the
January hearing! he told me. .. "0Oh yeah, nothing happened.
They slapped my wrisL™"

d

WHEN MICHAEL C.ARTIER WAS BORN IN NEWBURY-
port. Mass.. his mother was 17. Her husband, then 19. left
them six months later; Gene Cartier has since remarried
twice. Her son. Penny Cartier says, was a problem from the
first

"He"d, take a bottle away from his |step|sister. He"d ligt
matches behind a gas stove. He was born that way." Penny
Cartier asserted. "When he was fiveor six. he had a rabbit. He
npped its legs out of its sockets ™

"None of this." she added in loud tones, "had anything to do
with what he did to Kristin. ... Michael*s childhood had noth—
ing to do with anything."

Lfe with mother, inany case, ended at age 7, when she sent
him to the New England Home for Little Wanderers, a state-
supported residential treatment center for troubled children
Staff there remember him— although Penny Cartier denies
this- as a child abused at an early age. ""That"s the worst child—
hood I ever seen," agrees Rich DeAngelis, one of Cartier™s
probation officers. "This didn"t just happen in the last couple
of years ~

Carder stayed at the New England Home until he was 12 In
October 1982. he was put in the Harbor School inAmesbury, a
treatment center for disturbed teenagers He stayed there for
almost four years and was turned over to his father, a fecilities
maintenance mechanic inLawrence.

Michael Cartrer was bitter about his mother. "1 just know he
hated her," Kara Boettger said. “le said he wanted to get a tat—
too. | think maybe on his arm. of her hanging from a tree with
animals ripping at her body."

Penny Caruer didn"t seem surprised when |told her this. In
fect, she added, after he turned 18. "he asked my daughter if
she wanted him to kill me."

Cartier entered Lawrence High School but dropped out
after a couple of years "He was just getting frustrated He
couldn™t keep up." said his father By his second semester, he
was tacme the first of nearly 20 criminal chlirges that he piled
up in courthouses from Lawrence to Brighton over a four-year

eriod

P Along the way he enjoyed bnr! notoriety as a self-avowed
*kinhead -autuermg into the newsroom of the Lawrence
Facie-Tribune with his bald friends in June 1989 to complain
"t the bad pres* ,,nd "neieNazi* labels skinheads usually get
“Pie stale supported me all m> like with tree doctors and den—
tist* and everything." Caruer told columnist Kathie Neff "My
parent* never had anything t do with that because they got
nd of me Pus islike mv way ol saving thanks (to them I*

Net! *aid Carper cut an especially striking figure, walking
mm c-jUN-v and wearing a patch on -*ne eve He had |u*t sur-
\VaVes of | »& J-J, di>r. Fa tr*diiCed "bj; *rems - have

©
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been amagic puree for him. He told friends he had abig insur—
ance settlement coming and would get periodic advances on it
from his lawer. Gene Cartier said his son got a firal payment
late last year of $17,000 and “fent through S14.000" of it
before he murdered Kristin.

The high-ceilinged main courtroom in Brighton has a huge,
wide-barred cell built into a wall. On busy days, it isa page
from Dickens, crowded with yelling, cursing prisoners waiung
for their cases to be called.

Cartier turned up in the cage Axil 29.1991. firelly arrested
for violating probation. Ten days earlier, when Rose Ryan “va>
coming home from a friend"s house on the “T." Boston"s trol—
ley train and subway system. Cartier followed her- and
accosted her at the Government Center station with a pair of
scissors She ducked the scissors and Caruer punched her in
the mouth.

Even before that. Ryan and her older sister Tina had
become alarmed, After a party in December. Cartier got
annoyed with Rose for not wanting to eat pizza he"d just
bought. She began walking back to the party when he back-
handed her in the face so hard she fell down. "And 1'm lying
on the ground, screaming, and then he firally stopped kicking
me after 1don"t know how long, and then he said. You better
get up or IH kill you_" *

The same words he would use with Kristin. And how many
other young women?

Rose Ryan said Cartier threatened to kill her several times
after they broke up in December and. ina chance encounter in
March, told her he had a gun. Tiic H,,-. . — lied his pro—
bation officer in Brighton, Tom Casey. He told Rose to get a
restraining order and. on March 28. he obtained a warrant for
Caruer®s arrest. Ittook a month for police to pick him up even
though Cartier had. in between, attacked Rose m the subway
and been arraigned on charges for that assault in Boston
Municipal Court.

"Probation warrants have to be served by the police, who
don ttake them seriously enough." said another probation olti-
ier "Probationers know they can *kjp court appearance-,
wiih impunity *

When Cartier turned up in Brighton, "he wj* verv quirt
Nullrr. and withdrawn.® Casey said *|i was obvious hr had
problems deeper than lcould ever get to * Yet a court psychi—
atrist. Dr Mike Annunziau. filed a report stating that Cartier
had "no acute mental disorder, no suicidal or homicidal ideas
plans or intents * The April 29. 1991. report noted that Caruer
was being treated by the Tri-Citv Mental Health and
Retardation Center in Malden and wav taking .liftemilligram*
oi lithiunj dav to control depression
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Cartier, the report said, had also spent four days in January
1991 at the Massachusetts Mental Health Center in Boston.
He was brought there on a 'Section 12." a law providing for
emergency restraint of dangerous persons, because of "suici-
dal ideation' and an overdose of some sort. On April 2. 1991,
he was admitted to the Center on another "Section 12." this
nme for talking about killing Rose Ryan with a gun “within two
weeks.* He denied making the threats and was released the
next day.

Tom Casey wanted to get him off the streets this time, and a
like-minded visiting magistrate ordered Cartier held on bai
for a full hearing in Brighton later in the week. When the Ryan
sisters arrived in court, they found themselves five feet away
from Cartier in the cell. "Soon as he saw me." Tina Ryan said,
“he said, ’l know who you are. I’'m going to kill you too.-all
these filthy words, calling me everything he could "

After listening to what the Ryans had to say, the judge sent
Cartier to jail on Deer Island for three months for violating
probation. The next month, he was given a year for the subway
attack, but was committed for only six months.

That didn't stop the harassment Cartier began making col-
lect calls to Ryan from prison and he enlisted other inmates to
write obscene letters. The district attorney's office advised the
Ryans to keep a record of the calls so they could be used
against Cartier later.

Despite all that Cartier was released early, on Nov. 5. 1991.
"He's been a very goxi prisoner and we re overcrowded," the
Ryans say they were told.

Authorities in Essex County didn't want to see him out on
the streets even if officials in Boston didn't care. As soon as he
was released from Deer Island, Cartier was picked up for vio-
lating his probation on the ketchup-bottle incident and sen-
tenced to 39 days in the Essex County jail. But a six-month
suspended sentence that was hanging over him for a 1988 bur-
glary—which would have meant at least three months in jail—
was wiped off the books.

“That’s amazing." said another probation officer who looked
at the record. "They dropped the more serious charges."

Cartier was released after serving 49 of the 59 days.

Ryan had already been taking precautions. She carried
Mace in her pocketbook, put a baseball ‘oat in her car and laid

out a bunch of knives next to her bed each night before going
to sleep. "I always thought that he would come back and try to
get me.* she said.
d

KRISTIN LOVED TO GO OUT WITH FRIENDS UNTIL ALL
hours of the morning, but she didn't have many steady
boyfriends. Most men. she said more than once, "are dogs"
because of the way they treated girls she knew.

She was always ready for adventure, hopping on the back of
brother Charles's motorcycle lor rides; curling up with Circe, a
pet ball-python she kept in her room; and flying down for a few
weeks almost every August to Jekyll Island. Ga.. to be with her
family, a tradition started when she was less than a week old.
Last year she caught a small shark from the drawbridge over
the Jekyll River.

"l think she'd give anything a go." said Jason Corkin. the
young man she dated the longest, before he returned last year
to his native New Zealand. ‘When she set her mind to some-
thing. she wouldn't give it up for anything."

.ihe could also become easily depressed, especially about
what she was going to do after graduation. .As she once wrote,
her favorite pastime was "morbid self-reflection.* Dnpite that,
laughter came easily aid she was always ready for a conversa-
tion about art. religion, philosophy, music. "I don't really
remember any time we were together that we didn't have a
gotd time." said Bekky Elstad. j close friend from Boston
I'nivei iity.

Left in her bedroom at her death was a turntable with
Stravinsky's "Rites of Spring* on it and a tape player with a
punk tune by Suicidal Tendencies. Her books, paperbacks
mostly, included Aiice Walker's "The Color Purple* and
Margaret Atwood's "The Handmaid's Talc * along with
tavonies bv Sinclair Lewis. Dickens and E B White and a book
about upper- and middle-caste women in Hindu families in
Calcutta

Her e»avs lor school, lucid and well-written, showed a great
-leal .it thought jbout art. religion and the relationship
between men and women, bhe saw her .trt as an expression of
part* ol her hidden deep inside, waiting to be pulled out. but
«till to be guarded closely "Art could be such .1 selfish thing
Everything she made, she made for herself and not one bit of
ii could she bear to be parted with Whether she loved it
dr*piced n or was painfully ashamed of it she couldn't
eland the thought of these liltie parts ol her being taken aw.iv
and put :nto -idleone else Wpossession *

Buddhism appealed to her, and once she wrote this: “Pain
only comes when you try to hang on to what is impermanent
So all life need not be suffering. You can enjoy life if you do not
expect anything from it*

d
SHE MET CARTIER LAST JAN. 30 AT A BOSTON NIGHT-
club called Axis, having gone tht, th Lauren Mace.

Kristin's roommate and best friend, and Lauren's boyfriend. At
Axis. Kristin recognized Cartier as someone she'd seen at
Bunratty's. a hard-rock club where Cartier had been a bounc-
er. Cartier was easily recognizable; he had a large tattoo of a
castle on his neck.

What diu she see in him? It's a question her parents keep
asking themselves. But some things are fairly obvious. He
reminded her of Jason, her friend from New Zealand. He could
be charming. "People felt a great deal of empathy for him.*
said Octavia Ossola, director of the child care center at the
home where Cartier grew up. “because it was reasonably easy
to want things to be better for him.* At the Harbor School, said
executive director Art D'iMauro. *he was quite endearing, The
staff felt warmly about Michael."

So, at first, did Kristin. ‘She called me up, really excited and
happy." said Christian Dupre, a friend since childhood. “She
said 'l met this good guy. he’s really nice.”"

Kristin told her oldest sister. Helen, and her youngest broth-
er. Charlie, too. But Helen paused when Kiristin told her that
Cartier was a bouncer at Bunratty's and had a tattoo.

"Well. ah. is he nice?" Helen asked.

"Well, he's nice to me." Kristin said.

Charlie, who had just entered college after a few years of
blue-collar jobs, was not impressed. “Get rid of him." he
advised his sister, “He’s a zero."

Her friends say they got along well at first He told Kristin
he'd been in jail for hitting a girlfriend, but called it a bum rap.
She did not know he'd attacked Rose Ryan with scissors, that
he had a rap sheet three pages long.

Kristin, friends say. often made excuses for his behavior.
But they soon started to argue. Cartier was irrationally jeal-
ous, accusing her of going out with men who stopped by just
to talk. During one argument apparently over her art Cartier
hit her. then did his "usual thing™ and started crying.

Cartier, meanwhile, was still bothering Ryan. A warrant for
violating probation had been issued out of Boston Municipal
Court on Dec. 19. in part for trying to contact her by mail
while he was in jaiL But when he finally turned up in court a
few days before he met Kristin, he got kid-glove treatment
Rather than being sentenced to complete the one-year term
he'd gotten for the scissors attack, he was ordered instead to
attend a once-a-weck class at the courthouse for six weeks
called "Alternatives to Violence."

"It's not a therapy program, it’s more educational.” said John
Tobin, chief probation officer at Boston Municipal Court. “It's
for people who react to stress in violent ways, not just for bat-
terers. Cartier... showed up each time. You dont send proba-
tioners away when they do what they're supposed to do."

What Tobin didn't mention was that Cartier had actually
dropped out of his Alternatives to Violence course—and.
incredibly, was allowed to sign up for it again. According to a
chronology 1 obtained elsewhere. Car'ier attended the first
meeting of the group on Feb. 5 and skipped the class Feb, 12
His probation was revoked two days later. But instead of send-
ing him back to jail, the court allowed him to start the course
over, beginning April 1

Cartier's probation officer. Diane Barrett Moeller, a ‘certi-
fied batterer specialist" who helps run the program, declined
to talk to me. citing “legal limitations" that she did not spell
out Her boss. Tobin, said she was "a fere"""- ornh*tirm offi-
cer"

"We tend to be a punitive department.” Tobin asserted ‘We
are not a bunch of social rehabilitators."”

However that may be, it is a department that seems to oper-
ate in a vacuum. Cartier’s record of psychiatric problems, his
admissions to the Boston mental health center in January and
April 1991 and his reliance on a drug to control manic-depres-
sion should have disqualified him from the court-run violence
program.

"If we h-d information that he had a prior history of mental
illness, or that he was treated in a clinic or that he had been
hospitalized, then what we probably would have done is rec-
ommend that a full-scale psychological evaluauon be done lor
him." Tobin told the Boston Herald last June following
Knsun s murder. "We didn't know about it’

Probation officer Tom Casey in Brighton knew Al Tobin s
office had to do was pick up the phone to find out what a men-
ace Caruer was Meanwhile in Salem, where she had moved
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lo work with her sister at a lamilv run business, Rose Ryan
remained fearful. But she had a new boyfriend. Sean Casey,
J3. and. as Rose puts it “Fthink he intimidated Mike because
he had more tattoos. Mike knew Sean from before."

.Around March 1 Sean went to Boston to tll Cartier to
leave Rose alone. As they were talking, Kristin walked hy.
Sean didn"t know who she was. but recognized her later, from
newspaper photos.

Caruer nodded at Kristin as she passed. “He said, ‘I don"t

need Rose any more."" Casey recalled. ““l have my own girl—

friend." "

Cartier was a frequent visitor at the six-room flat Knstin
shared with Lauren Mace and another BU student. Matt
Newton, but he didn"t have much to say to them or the other
students who were always stopping by. He told Kristin they
“Intimidated” him because they were col lege-educated.

A nudo m reportrait foaturaa angry colors and a large lag
bruits.

s the weeks wore on. they started to argue. When he hit
her the first time, probably 7 early March. Knstin told friends
about it but not Lauren, she was probably too embarrassed
She had always been outspoken in her disdain formen who hit
women,

“He hit her once. She freaked out on that..."" Bekky Elstad
said. ‘She wanted him to get counseling, ... He told her he
was sorry. He was all broken up. She wanted to believe him "

Kristin came home to Washington in mid-March, outwardly
bright and cheerful. She was more enthusiastic than ever
about her art, She was "really getting it together." she said.
She had yet to tll her parents that she had a boyfriend, much
less a boyfriend who hit her.

When she got back to Boston, Cartier tried to make up with
her He gave her a kitten "ttwas really cute— black with a lit—
tle white mangle on its nose." _Amber Lynch said. "It was
teeny. Itjust wobbled around.™

Itdidn™t last long Over Krisun®s protests, Cartier pul the kit—
ten on top of a door jamb It &l off. landing on its head. She
had lo have itdestroyed

Devastated. Knstin called home in tears and told her par
ents. for the first time, about her new boytnend Part of her

conversation with her mother was picked up by a malfunction—

ing answering machine

Roseman What does Mike do4

Knstin Vell, he does the same thing Jason did acniaily He
works at Bunrattv s

Rosemary He does what5

Knstin He works at Bunrattv s

Rosemary: Oh. Ishe an atistalso™

Kristin: No.

Rosemary: Viell, that’s what lwas asking. What does he- *
Is he a student?

Krisun: No. He just- he works. He"s a bouncer."

“Ch." Rosemary said, asking after a long pause why she was
going out with a boy with no education. Kristin told her that
she wanted to have a boyfriend "just like everyone else does."

When 1came home. Rosemary said, “Call your daughter."
When 1did, Kristin began crying again as she tld me about
the kitten. She was also upset because she had given Cartier 3
piece of jewelry she wanted to use for her annual evaluation at
the Museum School. He told her he"d lost it

Gently, perhaps too gently. 1said Ididn"t think she should
be wasting her time going out with a boy who did such stupid
things. We talked about school and classes for a few minutes
more and said goodnight

She went out with him for the last time on April 16. the day
after one of his Alternatives to Violence classes. He pushed
her down onto the sidewalk in front of a fast-food place, cut—
ting her hand. She told him several times to “do home and
leave me alone,” but he kept following her to a side street in
Allston.

"Knstin said something like, "Get away from me. I never
want to see you again.” " Bekky Elstad remembers. But when
Kristin tried to run. he caught up with her. threw her down
and kicked her repeatedly in the head and legs. She was cry—
ing hysterically when she got home with the help of a passing
motorist. She refused to see him again.

But Cartier kept trying to get her on the phone. He warned
her not to go to the police and. for awhile, she didh*t. She felt
sorry for him. She even agreed to take a once-a-week phone
all from him the day he went to his .Altematives to Violence
class.

He was rated somewhat passive at the meetings, but he got
through the course on May 6 without more truancy The next
day. he walked into Gay"s Flowers and Gifts on
Commonwealth Avenue and bought a dozen red roses for
Kristin. He brought ina card to be delivered with them.

Leslie North, a dark-haired, puffy-faced woman who had
known Cartier for years, had helped him fill itout in advance.
"He always called me when he had a figit with his girlfriends.”
she said. “tfe said that he was trying to change, that he need—
ed help, that he wanted to be a better person. He said. "I'm try—
ing to get back with her.” =

Flower shop proprietor Alan Najarian made the delivery to
Kristin®s flat. “One of her roommates took them." Najarirn
remembers. “Ae was kind of reluctant. ... I think he must
have known who they were from."

Police think Cartier may have gotten his gun the day of the
murder, but Leslie North remembers his showing it to her
“Shortly after [he and Kristinl broke up."” probably in early
May .

Why did he ge» the gun? "He said, "All, just to have one. "™
North says. “Fasked him. "What do you need a gun for?" He
said. "You never know." Idion"t realize you"re not supposed to
get agun ifyou®ve been in jil. Ididn"t el anyone he had it

“fe told me he paid $750 for it she continues. “Fshowed
him just a little bit of safety . . .how to hold it when you
shoot. .. Itlooked kind of old tome."

The gun found in Cartier"s apartment after he killed Kristin
and himself was 61 years old. a Colt .38 Super, serial number
13645, one of about a 100 million handguns loose n the I mted
States. Itwas shipped brand new on Jan. 12. 1932. to a hard—
ware store in Knoxville. Tenn.. where all traces of it disap—
peared.

North remembered something else she says Cartier told
her after he got the gun "He goes. If1kill Krisun. are you
going to tell anyone?"

“Fsaid. Of course. 1"'m going to ©l." I didn"t take him seri—
owsly. .. He said that once or twice tome."

On May i. the same day Cai tier sent flowers to Krisun. lie
told her that he was going to cheat her out of the $1,000
Nordic Flex machine she®d let him charge to her Discover
card. When she told him over the phone that she expected
him t return the device, he laughed and said. "l guess you®re
out the $1 JX10."

KnsUn was furious, She promptly called Cartier s probation
officer. Diane Barrett Moeller, and gave her an -at.ul the
exercise machine, the beating

Krisun®s call (or help was another of the probation office -
secrets Tobin said nothing about itto the Boston press in th'l
days alter Kristins murder, when itgrew clear that there -*j,
something desperately wrong with the criminal iusUce system
Tobin told me only after | found out about it from Knstin
tnrnd*



"Your daughter was concerned.' Tobin said "She put a lot of
emphasis on the weight machine Mrs. Moeller said. 'Get your
priorities straight. You should not be worrying about the
weight machine You should be worrying about your safety....
Get to Brookline court, seek an assault complaint, a larceny
complaint, whatever it takes .. and get a restraining order."

According to Tobin. Kristin wouldnt give her name even
though Moeller asked for it twice. "We can't revoke someone's
probation on an anonymous phone call." he said. Kristin, he
added, "did say she didn't want this man arrested and put
behind bars *

Tobin also claimed that his office could have taken no action
because Kristin was "not the woman in the case we were
supervising.' which is like saving that probationers in Boston
Municipal Court should only take care not to rob the same
bank twice

The next day. Friday. May 8. instead of moving to revoke
Cartier's probation. Moeller called Cartier and. in effect told
him what was up. Tobin recalled the conversation. "She told
him to get the exercise machine back to her. She told him she
didn't want to hear about it anymore. .And she ordered a full-
scale psychiatric evaluation of him. She also ordered him to
report to her every week until the evaluation is completed.”

Cartier did all that while planning Kristin's murder.

When Cartier called Kristin again, she told him that if he
didn't return the exercise machine, she was going to take
court action. "He called back 10 minutes later from a pay
phone." remembers Brian Fazekas, Lauren's boyfriend. "He
said. 'Okay, okay. Il return the stupid machine." *

Kristin was skeptical about that. .And she was worried about
more violence. The warnings of her friends, her brother
Charlie, her teacher Ross Ellenhorn and now Cartier's proba-
tion officer rang in her ears. Her art reflected her anguish.
She had painted her own self-portrait, showing some of the
ugly bruises Cartier had left. Hanging sculptures showed a
male, arms flexed and fists clenched. The female hung defen-
sively. arms protecting her head.

d

BY MONDAY. MAY 11. SHE HAD MADE UP HER MIND.
She was going to rely on the system. She decided to ask the
courts for help She talked about it afterwards with her big sis-
ter. Helen, a lawyer and her lifelong best friend. Kristin told
her. sparingly, about the beating and. angnfy, about the exer-
cise machine Helen kept the news to herself, as Kristin
requested. "She said she found out what a loser he was. She
said. He's even been taking drugs behind my back."™ Helen
recalls. He was snorting heroin, confirms Leslie North—it
helped him stay calm, she remembers him sajrng.

Late in the day. Kristin went to the Brookline police station.
Lauren Mace and Brian Fazekas beside her.

‘The courts were closed by the time we got there. We wait-
ed outside.” Lauren said 'An officer showed her ICartier'sl
arrest record. When she came out. she said. You won't believe
the size of this guy's police record. He's killed cats. He's beat
up ex-girlfriends. Breaking and enterings.' The officer just sort
of flashed the length of it at her and said, 'Look at what you're
dealing with.' *

Brookline police sergeant Robert G. Simmons found Kristin
‘'very intelligent, very articulate"—and scared. Simmons
asked il she wanted to press charges, and she replied that she
wanted to think about that. Simmons, afraid she might not
come back, made out an ‘application for complaint* himself
and got a judge on night duty to approve issuance of a one-day
emergency restraining order over the phone The next day.
Kristin had to appear before Brookline District Judge
Lawrence Shubow to ask for a temporary order—one that
would last a week.

Other paperwork that Simmons sent over to the court-
house. right next door lo the police station, called for a cone
plaint charging Cartier with assault and battery, larceny, intim-
idauon of a witness and violation of the domestic abuse law It
was signed by Lt George Finnegan, the police liaison officer
on duty at the courthouse that day. and turned over to clerk-
magistrate John Connors lor issuance of a summons

Ilie summons was never issued Inexcusably, the applica-
tion lor it was still sitting on a desk in the clerk s office the day
Kn>tin was killed, almost three weeks later

other iitficial" | -poke with wt-re amazed by the lapse
cunnor* -hrugged it oil 'We don't have the help *tie said 'lt
w,i» waiting to be typed

shubow was unaware .| the criminal charges hanging over
c jrtier *hrad at lhe Ma\ 1J hearing And >hubow didn't both-
er to a«k about hi* criminal record Restraining orders in
M.i»*ai e.u**-n* a- in nth»T .m«- have hern treated for years

. iC-. j. Jintj»ielui ‘civil natters * I ntii Knstin was
kit*-: arv o c rr-el rr rsré4;: j<.u*rd unde* the
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domestic abuse law of beating up his wife or girlfriend or ex-
wife or ex-girlfriend could walk into court without much fear
that his criminal record would catch up with him. Shubow
later told The Boston Globe. “If there is one lesson | learned
from this case, it was to ask myself whether this is a case
where | should review his record. In a case that has an imme-
diate level of danger. | could press for a warrant and immedi-
ate arrest.”

Instead, Shubow treated Docket No. 92-R0O-060 as a routine
matter. He issued a temporary restraining order telling Cartier
to stay away from Kristin's school, her apartment and her
place of work for a week, until another hearing could be held
by another judge on a permanent order, good for a year.

"The system failed her completely.” Shubow told me after
Kristin's death. "There is no such thing as a routine case. |
don't live that but | believe that All bureaucrats should be
reminded of that"

Downtown, in Boston Municipal Court chief probation offi-
cer Tobin said that "if we had found out about the restraining
order, we would have moved immediately.” But Tobin's office
made no effort to find out Cartier’s probation officer knew
that the anonymous female caller lived in Brookline: a call to
officials there would have made clear that Cartier had once
again violated probation by beating up an ex-girlfriend No
such call was made.

Apparently, the probation officer didn't ask Cartier for the
details either. According to a state official who asked not to be
identified. Diane Moeller met with Cartier on May 14. just
eight days after he completed her Alternatives to Violence
course and three days after Kristin obtained her first restrain-
ing order Moeller did nothing to get him off the streets.

"She was concerned about getting additional assistance for
this guy,” the slate official said of the May 14 meeting 'No
charges were filed “

In Brookline. Lt. Finnegan said he sensed something was
wrong He walked up to Knstin ouiside the courthouse on
May 12. 'l had this gut feeling." he said 'l asked her. "Are you
really afraid of him’ ' She said. Yeah 1asked her if he had a
gun She said. He may'*

Finnegan told her to call the police if she saw Caruer hang
mg around
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1HF. PHONE RAMi AT THE BROOKLINE POLICE STA
lion -hortlv .uter midnight on May 19. Knstin s request lor a
(H-miam-nt restraining order was coming up for a heanng that
morning Now in plain violauon ol the May 12 order Cartier
had called around midnight, got Knstin on the line and asked
her not to go back to court She called the cops

sgt >immon< on dun that night as shift commander



advised Kristin to file a complaint and sent officer Kevin Mealy
to talk to her. Mealy arrived at her apartment at 1:10 a.m. *Ms.
Lardner said that Mr. Cartier alter ted to persuade her not to
file for an extension of the order. Meily wrote in his report
which he filed aa soon as he got back to the station house. “A
criminal complaint application has been made out against Mr.
Cartier for violating the existing restraining order.*

Sgt Simmons says. ‘I told Kevin. They've got a hearing in
the morning.' The documents went over there. But who reads
them?'

Kristin arrived at the courthouse around I1:3h am. May 19.
accompanied by Lauren Mace and Amber Lynch.

“He (Cartier) was out in front of the courthouse when we
got there.* Lynch said. “We ail just walked in quickly. We wait-
ed a long time. He kept walking in and out of the courtroom. 1
think he was staring at her.*

There was no one in the courtroom from the Norfolk
County DA's office to advise Kristin. Brookline probation offi-
cials didn't talk to her either. They had no idea Cartier was on
probation for beating up another woman.

Neither did District Judge Paul McGill, a visiting magistrate
from Roxbury. Like Shubow, he didn't check Cartier’s criminal
record. Unlike Shubow, it didnt troubl-' him. To him. it was a
routine hearing. Kristin was looking for protection. She was
processed like a slice of cheese.

“She thought he was going to be arrested.* Lauren said
Brian Farekas said. “It was her understanding that as soon as
he got the permanent restraining order, he was going to be
surrendered" for violating probation.

“What he ICartierl did on the 19th was a crime.* David
Lowv. legal adviser to Gov. William Weld and a former prose-
cutor. said of the midnight call. “Hr should have been placed
under arrest right then and there.*

The hearing lasted five mmutes. It would have been shorter
except for a typical bit of ar igance from Caruer. trying to stav
in control in the face of his third restraining order m Id
months He agreed not to contact Knstin for a year and to stav
awav from her apartment and school But he said he had i
problem staying away from Marty's Liquors, where Kristin
had just started working as a cashier “l happen to live right
around the corner from there,* Caruer complained, according
to a tape of the heanng

Ihe |udge told him to patronize some other liquor store but
not beiore more argument from Cartier about how he would
have to “walk further down the street' and about how close it
was to Bunratiy s, only half a block away McGill ended the
heanng by ordenng Caruer to avoid any contact with kn-un
lo st.iv at least 20s) yards away from her and not to talk to her it
he had to come closer when entering his home or the n:gnt

club
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And with that. Cartier walked out scot-free Yel.
Massachusetts law, enacted in 1990, provides for mandatory
arrest of anyone a law enforcement officer has probable cause
to believe violated a temporary or permanent restraining
order. In addition, a state law making ‘stalking' a crime, espe-
cially in violation of a restraining order, had been signed by
Gov. Weld just the day before, May 18. effective immediately

McGill later said that if he'd known Cartier had violated his
restraining order by calling Kristin that morning, he would
have turned the hearing into a criminal session.

The application for a complaint charging Cartier with violat-
ing the o-der was moldering in clerk John Connors's offices.
Like the earlier complaint accusing him of assault and battery,
it was still there the day Kristin was kilied.

“Kristin ‘could have said something (in court). | suppose.”
Lauren said. *But she just figured that after that, he would be
out of her life. She said, ‘Let's go home.” She felt very relieved
that she had this restraining order.’
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KRISTIN. WHO NOW HAD 11 DAYS TO LIVE. TALKED
enthustasdcaDy about going to Europe after graduation, only a
year away. After that she was hoping to go to graduate schooL
She had lost interest in boys, wanting to concentrate on her
art

“l spoke to her the night before (she was killedl.” Chris
Dupre said. “She was like the most optimistic and happiest
she’d been in months. She knew what she wanted to do with
herself, with her art’

She even had a new Kkitten, named Stubby because its tail
was broken in two places. She was working part-time in the
liguor store and hoping for more hours as summer
approached. But she liked to stay home and paint or just hang
out with friends now that classes were over.

Cartier was still skulking about even after issuance of the
permanent restraining order. One afternoon, Kristin stepped
ojt of the liquor store to take a break Site saw Carder staring
at her from the doorway of Bunratty’s.

On the afternoon of May 28. she and Robert Hyde, a friend
who had just graduated from BU. decided to get something to
eat after playing Scrabble (Kristin won) and chess (Robert
won) at Kristin’s flat. The two hopped on the back of his
Yamaha and were off First stop was the Bay Bank branch on
Commonwealth Avenue, two doors from Marty's Liquors As
they turned a corner. Kristin saw Cartier looking in Marty's
window. ‘Did you see thil?" she asked Hyde moments later as
they got off the bike. ‘Mike was peeking in the window What
a weirdo!”

Hyde didn't think that Cartier saw them, but later that night,
after taking Kristin home, he went over to Bunrattv s to play
pinbalL Cartier was there, and he began an awkward conversa-
tion to find out where Hyde lived.

"l thought it was kind of weird, but | didn't think too much
of it/ Hyde said. He shuddered about it after the shooting

Cartier had always been disturbingly jealous—and unpre-
dictable. ‘He'd get under pressure, he’d start breathing heavy
and start talking all wild," a longtime friend. Timothy
McKernan. told the Lawrence Eagle-Tribune.

He couldn't handle rejection either. Cartier ‘“told his friends
that she broke up ‘with him because she wanted to sec other
people/ Bekky Elstad said. "Hut's not true. But that's why he
killed her. 1think. If he couldn't have her. no one else was
going to.*

If Kristin was bothered by the stalking incident that
Thursday, she seemed to put it out of her mind. The usual
stream of friends moved through the Cat all day. She called me
that afternoon in an upbeat mood. We talked about summer
school, her Museum School evaluation and a half dozen other
things, including the next month's check from home |
assured her it was in the mail. She had a big smile in her
voice. All | knew about Cartier was that she had gotten nd ol
the creep. When | made some grumpy reference to boyfriends
in general, she laughed and said, *"nut’s because you're my
dad/

Caruer called his father that day. too.

Gene Cartier knew about Kristin and about the restraining
order. ’ 1 asked him what happened/ the older Cartier said
“He said. 'Well, me and MY girlfriend had a fight' I figured
they argued. He loved animals, he loved children Hr
wouldn't hurt a fly.*

A man with a persistent drinking problem. Gene Cartier at
times seemed to confuse Knstin with other girlfriends his son
had. but Ins son %last call about her stuck firmly in lus mind
‘He said. 'She's busting niy balls again,” * Cartier recalled ‘I
think she was seeing another guy—tn front of Michael—to get
him iralous He was obsessed with her *
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Kristin went to bed that night with a smile, h had been
Lauren's last day at Marty’s and some of the students who
worked there stopped by the flat. “We were having a really,
really good time,"” Lauren Mace said. “I remember. | said,
Good night, Kristin.” | gave her a hug. The next morning. |
saw her talcing her bike down the street on the -way to work. |
did not see her again."”

Saturday, May 30. was a beautiful spring day in Boston, a
light breeze rustling the trees on Winchester Street below the
fiat Kristin was looking forward to a full day’s work; Lauren
was supposed to meet her at 6, when she was done at Marty’s.
Lauren had just graduated from BU; they were going to buy a
keg for a big going-away party at the flat on Sunday.

One of the managers at the liquor store, David Bergman,
was having lunch across ihe street at the Inbound Pizza when
Kristin walked in. ’le waved her over to his table. She had a
slice of Sicilian pizza and then, as he remembers, two more.
“We talked for half an hour," Bergman said. “She was going to
travel to Europe with her friend, Lauren. She had all these
plans laid on/

After lunch, the -Jay turned sour. Leslie North walked into
Marty’s with another girl So, clerks say, did a man in his thir-
L*s with rolling teeth and thinning hair—North's boyfriend.
He got in Kristin's checkout line and started cursing at her.

Not long after North and her friend left Marty's. J.D.
Crump, the manager at Bunratty’s, walked in for a sandwich
from the deli counter. He'd known Kristin since she had dated
Jason. ‘She said she was having a tough day/ he told the
Globe. "The customers were being mean. | told her it would
get better/

When Crump spoke with Kristin on May 30. it was about
4:30. Cartier, meanwhile, was at a noisy show at the
Rathskellar on Kenmore Square. Friends told the Lawrence
Eagle-Tribune that he was acting strangely, greeting people
with long hugs instead of the usual punch in the arm or a
.tandshake.
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‘He wasnt the hugging type/ Timothy McKernan told the
Eagle-Tribune. "1 think he knew what he was going to do.*
Cartier left suddenly, running out the door.

Knstui was scheduled to work until 6. but at 5 p.m.. she was
told, to her chagru, to leave early, losing an hour's pay. ‘We
hod other cashiers coming in." the manager explained Instead
ot hanging arcund to wait for Lturen. Kristin derided to go to
Bekkv Elstad’s apartment and return at 6. It was a decision
that seems to have cost her her life.

laurrn had come by around 5:40 p.m.. and left when told
Knstin had already gone. Knstin was still at Bekky s. keeping
her eve on the dock and by now recounting how this “dis-
gusting shrny person* had been cursing at her at the cash
rrgiMrr

'She was laughing about how gross he was and then his
being With these two girls—friends ol Michael’s—who WEI€ so
?‘rrﬁaa’;Bekky Elstad said. ‘She seemed pretty much in a good

li was getting dose to 6 By now, Cartier was back in the
neighborhood, looking lor a crowbar He first asked tor one at
the Reading Room, a smoke shop sbout a block dWay, ‘maybe
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20 minutes before it happened.” said the proprietor. "I asked
him why he wanted a crowbar. He said he had to go hurt
somebody.” Then he went over to Bunratty's, in a fruitless
search for the same thing.

At one minute to 6. Kristin was heading down
Commonwealth Avenue toward Marty's. Cartier, approaching
from the other direction, stopped at a Store 24 convenience
shop on the other side of Harvard Avenue. J.D. Crump was in
there, buying a pack of cigarettes. According to the police
report “Crump stated that while in Store 24 ... he saw Mike
and asked him [whether] he was going to work that night
Mike said that he was but had [to] shoot someone first.
Crump stated that he did not take him seriously and walked
away from him.”

0

THE SHOTS RANG OUT SECONDS LATER MIKE DILLON,
a clerk at Marty's who clocked out at 6. had just stepped onto
the sidewalk when he heard the first shattering noise.

“Tt was very loud,” he said. "1 looked up immediately. | saw
Kristin falL’

Dressed all in black, she dropped instantly to the pavement
outside the Soap-A-Rama, a combination laundromat, tannlng
salon and video rental store four doors from Marty's.

“She was lying on her right side, curled up in kind of a fetal
position,” Mike Dillon said. “I kind of froze dead in my tracks.’

Cartier must have seen her and hid in a doorway or alley
until she passed by him. Witnesses said he came at her from
behind and shot into the rear of her head from a distance of 15
or 20 feet Then he ran into a nearby alley.

Al Silva, a restaurant worker, started to walk towards Kristin
to see if he could help when Cartier darted back out of the
alley, rushed past Silva, and leaned down over her.

“He shot her twice more L the left side of the head." Mike
Dillon said. “Then | saw him run down the alley again. ... |
was still in shock. I didn't know what to do. | took one of her
hands for a second or so. | dont know why. Then | ran back to
call the police, but | saw a woman in the flower shop. She was
already on the phone."

Chris Toher. the proprietor at Soap-A-Rama, heard the first
shot from the back of his store and hurried up to the doorway.
"1 saw him fire the final shcts,” ~oher said. “It happened so
fast she never had a chance. She was completely unconscious
at the point he ran up to her. Her eyes were shut’

A brave young woman was dead.

The Killer fled down the alley, which took him to Glenville
Avenue where he lived in ared brick apcrtrnent building. Back
on Commonwealth Avenue, police and an ambulance arrived
within minutes. But the ambulance was no longer necessary.

Police questioned Crump at the Soap-A-Rama and learned
where Cartier lived. Brooke Mezo, a clerk from Marty's who
witnessed the interrogation, heard Crump say ‘that Michael
had spoken to him in the past couple of weeks and said he
couldn't live without her, that he was going to kill her. And he
talked about where 0) get agun.“

That made at least two people who knew Cartier had or
wanted a gun and was talking about killing Kristin. How many
others should have known she was in grave danger?

Police quickly sealed off the area around Cartier's apart-
ment. “He had apparently made statements to several people
L ai he hated policemen and had no reservations about shoot-
ing a cop,“ homicide detective Billy Dwyer said in his report
“He stated that he wculd never go to prison again.*

A police operations team entered Cartier's apartment at 3:30
p.m. He was dead, lying on his bed with the gun he used to kill
Kristin in his right hand. He had put it to his head and fired
once. Police recovered the spent bullet from the bedroom wall.
They found three other shell casings in the area where he
murdered Kristin.

Later that night. Leslie North walked into Bunratty's, look-
ing for Cartier. “l said. He shot Kristin," * said J.D. Crump
“She didn't look surprised. | said. Then he went and shot him-
self At that point, she lost it She started screaming, ‘What a
waste! What a waste! He's dead!" *

Crump later said. Tve had to live the past couple of weeks
feeling 1 could have stopped him. I should have called his pro-
bation officer*

It's doubtful that would have done any good. The system is
so mindless that when the dead Caruer failed to show up in
Boston Municipal Court as scheduled on June 19. a warrant
was issued for his arrest

It is still outstanding ]
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Tho theme n1'this year"s national Crime
Victim 3 Kit'llts Week is "Rally "Round
the Play for Victim®s Rights". The
colors, red. while and hlne, symbolize
dedication and commitment to the
ideals of the victims movement and a
tribute to those who have died and those
who have survived the crisis of crime,
respectively. lon,ether, the red, white
and blue will mark the road to victim
justice in 1093.

Kicking. off Piis events s the five
Ceremony which will be held April
Gill at noon at the Victim"s lrec. oth
and Ci. in honor of those who have
been affected by violent crime. Colored
ribbons symbolic of different types ol
crimes will decorate the tree. Awards
will be 1"iven at this time for the I"ssas
t onlest winners.

the Seventh Annual Memorial
Observance will be held at the L nissnc
Library on May dud, at 3 p.m. Ibis
year's keynote speaker will be
announced. Alter tin; keynote address,
family members will then have an
opportunity to say somethin): special
about their murdered loved one. Ilhe
ceremonies will be concluded with the
lighting of a candle in honor of each of
the murdered victims.

Il you wish to attend, have a murdered
loved one remembered, or would like
more information please contact the
V1J office at d/S-0977 before April if).

~STUDENT ESSAY

CONTEST IN HONOR OF

VICTIMS RIGHTS WI.iliK

As a part of Victims Rights Week we
are offering an Idssay Contest to the
Junior {..id Senior 11€ll School students
with cash prizes awarded by the Alaska
Peace  Officers Association and
sponsored by the Coalition for Victims
of (."lime. This gives young people a
chance to offer their insights into tin
growing problems of crime and the
possible solutions.

Winners of this year's Lssay Contest
will he announced at the Victims
Rights Week ceremonies, [I"liere will
also he a coloring contest for grade
school students with the theme of
"Rally "Round the flag for Victims
Justice™ which will be a picture of a
flag pole with the symbolic ribbons

Judges for this year's contest are I).A.
Id McNally . Julie Hasquct from
Channel d News and a representative
from the Anchorage Daily News Cash
prizes of $100, S/s, and S.S0 will be
awarded for first, second, and third
places respectively. Lets include those
of all ages in recognizing, the needs of
victims of crime.

> | CGISLA VIVK m :w s

Ikgist ATOIIS 15)gk
AT ANTKSTALKLING
LAW FOR ALASKA

"Stalking-" is the violent, threatening, and
harassing IjpRavior that is not a new

phenomena lo victims of domestic
violence and sexual abuse. Although
protective injunctions and stay nway

orders do exist, the police can not react
until such on lets have been violated.
Twenty s x slates now have ami-stalking
laws on the books. In most slates,
stalking b defined as the ‘willful,
malicious anti repeated following nr
harassment of.mother person." Penalties
vary but most carry the maximum
penalty of otic year in jaill and/or a
$1000 lire.

California lias led the way in legislating
a””and stalking law in 1990. primarily
because of the high profile "“celebrity®”
cases that have occurred in recent years.
As aresult. Senator Hill Cohen o! Maine
has introduced legislation which charges
tile National Institute of fr. lice with
developing a model stalking, law to raise
this to the federal level and st a
national precedent that would pass
constitutional muster,

Il is not just cejcbriiies that experience
this ".stalking””behavior, file isse, was
brought 10 tiie foielimit January 1. 1993
when 1lhe Daily News reported on !
current case and on a 19,59 case that
tvsu“ted in the murder ofa local girl

In that article. Janice lembark our
director, commented on tin; importance
of legislating this as a crime, fhere are
currently font bills dealing, with this
issue in the House, all of which are
backed by both VI*J and the CDVS.V
MI interested persons are cncomaged <0
contact their |egiv]atorx

sol /'

at
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VICTIMS RIGHTS AMENDMENT PROPOSED FOR
ALASKA'S

Lotcn Lehman and Dave Donlley, a
long time champion ol* victims rights
arc co-sponscring a resolution to amend
Alaska®s Constitution which would
provide constitutional guarantees to
victims of crime. The resolution (SJR-
2) includes the following rights, as
provided by law:

(D) The right lo he treated with faimess
and respect for their dignity and privacy
throughout the criminal justice process:

(2 The right to timely disposition of
the case follow ing arrest of the accused:

(3) The right to he reasonably protected
from the accused throughout the
criminal justice process;

) The right to notification of court

Two new programs arc offered through
Victims for Justice Tho lirst began in
November 1992 and i an .Ix;////
tfctli/is Support Group I'ar those who
have been ihe victims of a felony
assault. A felony assault is a slabbing,
beating, attempted murder or
kidnapping It is not .sexual assault or
domestic violence. Anchorage is
fortunate to have organizations t
effectively handle those crimes such as:
STAR. AWAIK. and the Women-"s
Resource Center. lhere are currently
no programs for those traumatized by a
felony assault and Victims for Justice is
attempting to lill the void liy prov iding
services Ibi those \ictims

Ihe other progtam to hegin soon isa 12
week Grief Group Support I'ro;;rtim
patterned atier l.on Redmond & highly
praised program o! surviving when
someone you loved & murdered. lhis
IS a very structured, and effective
healing program. It is recommended
that it be taken six months following
the death, this is a S™"p..iatc program
from out twice monthly peei support
group foi homicide survivors

Ihe Grief Group Support Program
oilers therapy hy a trained piotesstonal
and helps to resolve the conflicts
created hy the murder ol a loved one.

proceedings:

(*) (he right to attend trials and all
other court proceedings that the
accused lias the right to attend:

(f© Ilhe right to ooiifci with the
prosecution:

(7) The right to make a statement to
the court at sentencing:

(9) The rignt to informal ion nhotn the
conviction, sentence, imprisonment,
and release of the accused.

VI*J asks dial you contact your
legislulois through the Legislative
Information Office at .S01-7007 and
encourage them to support this
important resdulion.

Ii's purpose is to tench survivors how to
handle life in the absence and void loft
by a homicide. It requires a 17 week
commitment. IlieCounsel on Domestic
Violence and Sexual Assault s
providing the funds lo pay the therapist.
Iliere i1s a maximum limit of sis
victims per session. I you are
interested, please call \ TTal 278-09 7.

Foxhole Humor lot' the St. vivor
The following is a poem hy Dorothy
Parker. We have all been there.

Razors pain you.

Rivers are damp.

\eids stain you.
\iul drugs cause cramp.

Guns are unlawful .
Nooses give.
(ias smells aw lul.
You might iswell live

—— -1

There is no greatergrief

than to remember days of

joy when misery is tit hand.
mDante
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Bostrd Meetings
\ |;1 Hoard meetings ate held at i:30
p.m on the third Wednesday of each
month at our office at 019 L. fifth
Avenue.

- S>> ma

NO 11
\ LI is now eligible to receive funding
through lhe  Combined federal
Campaign. lhose ol you who
contribute through your employer, you
can now designate Victims lot Justice
as your charity of choice.

i U7 .

Please send its change of
addresses when you move.
Either call al 278-0977o0r drop us

a card at ft19 E. 5lh Avenue.
Anchorage AK 99501. We want

lo slay in touch !
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Stujprcm' Court Upholds
Use of V&dinm ilmpnet

In a move hailed by ihe victims rights
movement as a sinilicaiil victory, the
U S Supreme Court itiled thilt juries
deciding n death penalty may consider
evidence relating lo (he Vvictim's
personal characteristics as well as the
emotional impact of ihe murder on the
victim®s family.

In the case of Payne v. Tennessee, two
previous rulings lIhai had prohibited
iurics considering victim  impact
evidence were n\entiled, adopting the
argument that victim impact evidence is
a method of informing the jury of the
harm caused by the crime and that the

determining what 1is an appropriate

salience
Che (Vain also noted that a defendant
can present to the jury einunMy

arguing against (he death penalty and

therefore, it is reasonable to permit lhe

victim"s survivors lo counterael dial

evidence In Idling the jury know the
vaivAIE] -t Ui >t

crime

In a letter to Ms Rulte, die director of

Parents of Murdeiod Children. Dick
Thornburgh. the Attorney General of
me ijniieci States, siaioti 1dilai "ihe

Payne case represented an opportunity
lor die highest Court in ihe nation to
restore the balance of justice foi victims
and to reaftirm that justice, thoiigli due
lo die accused, is dm: K> the accuser

V.l 1)011S ITS PAKT

VI*J continues its effort in saving the
environment, ami  your assistance is
requested Von may drop off yotii
reevi laldes at (he Anchorage Recycling,
("enter ami have the proceeds put on the
Victims For Justice account

Newspapers, cardboard, and aluminium
cans all help 1lo clean up the
environment and also give ns hadlv
needed funds l.asi year we received a
check for % which translates to
three rolls ol stamps®™ 1.VFR"1 111111
1511 1H"1.PSM

VEINOW RI-WESVMS
PAtil-NTSor MURDERED
aM.Nren

Victims for Justice has been chosen In
the national organi/.alion. Parents of
Murdered Children to be their contact in
Alaska.

Charlotte Robert [Hullingor started the
first group of Parents of Murdered
Children in her kitchen alter the murder
of her daughter | isa in IT/S. The group
has now gained recognition both
nationally and internationally and we
are honored to be recognized by this
iniporian! organization.

Parents of Murdered Children is a self
help support group which ismade up of
persons whose loved ones have been
murdered They prov ide information to
victim.*- d** grieving nrocess lhe
criminal justice system and attempt to
increase society's awareness of these
problems.

Sharon Nahomv attended training, at the
tIMIMAcE Uttt i, - A =

1°JW1 and wc are hoping to be able to
conduct a seminar for homicide
surv ivors sometime this fall

WHY JUIIN VI

It lakes mioiv than interest to keep
Victims for Justice alive ami well,
iranidy. u takes money wilitii in iiiesc
times > getimj: hardei ami harder to
lind. Four S".a.00) nieinbersliip lee
helps us lo help others And as an eslra
inducement, we are offering a copy of
"French  Cuisine I nder Pressure"
cookbook to those who donate SSn or
mote to VFJ Your support is needed
and appreciatedl

NAVF.
ADDRI-.SS

¢y

11IVIA 1 UK JUA

SIL.MI

I1JR RONOY

CVCMTS

1|
\prwrinrt-affavo_ji .°. />nmr.reaw w

COOKBOOKS.

Victims for Justice will have a booth at
the Sullivan Arena Trade Fair to help it
the never ending guesi for funding. We
will be selling cookbooks and giving

out wonderful samples. Follow you
nose to ihe "Poulel Al Zil" (garlic
chicken) and our booth. Support

Victims for Justice and enjoy "French
tMsino Under Pressure™.

QhIL."1 RAFII.I-

A wonderful and unique quill was
donated to Victims for Justice In
Norma Van Horn. Norma makes
beautiful "recycled jean"1bed quills ami
this one is for a double bed and even
lias pockcls! Norma®"s sou Kurt (riliulli
was murdered in I¢y> and she made
this quill to help VF.1 and to honor Iter
son  Proceeds will be used to help
timse whose live have bwu devastated
In crime ricketsne *lor S lid

IR .T.

VIS 1 .mi nCm-li,! in Iailg- diu

rTllral”IWl\_i;"Kje iiil"dl a mv si m

V1s | wi-li U- iiKik. j S5U a.iisnioii
U Vinils LT Edi.-vvli Bl licls
£l .
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Please make checks pavahle In \ ketints for Justice ami include I.* form when

mailing, lo Victims lot Justiee ol *lasl Slli \wentic. \nclturag.e. AK

According lo IRS (od\ Seciiou Nil

Tt al

cl * donalions arc deductible, memberships
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d'fb iUUHI/rUI m W il
DONAT]6ns
Lee Nichols Mavis < Chester
in Io\ ing memorv ol Cone
his son in loving memory
PETER DODD of their son
NICHOLS CURTIS SHANK
Kodiak ,Alaska CONE
Kenni. Alaska
Sharon Nahomcv and
Janice Lienliarl Mo/ .ellai Hutcherson
in lo\ ingmemory ol in loving memory of
Mother Father. l.on Ami Buclil*onl her sou
and Aunt. Reward fund for GITS HUMPHRIES
TOM & ANN SHAWNA EVON Anchorage, AK
FACCIO mi(cliorage. AK
and Donnie Smith
EMEL1A ELLIOT (oak Intel Regional in loving memorv ol
Anchorage. AK ( orporation herson
Reward fund for KELLY
SHAWNA EVON VANCE
I.aura Millet Anchorage. AK Tampa. Honda
and
Valeric Loren/ AI1TNA. Inc
in Im ine memory Reward Fund for Jolin A kmc Scdor
or SHAWNA EVON in loving iiioinon of
DAMIEN Anelioral"c. AK DAVID KERR
WHITESIDE Tingle River AK

l.os Aui Bles, CA

AVOIDINGTH:(C'LICTHi:S(O)I: CiRII-I

So often we have calls from the. friends of a homicide survivor asking what lo do or say to help
We art, hi highlit as a regular feature helpful hints that we hope will benefit all those whose lives
or whose liicnds lives are touched hy iragedy The following ignite is from I'riii Lynn's hook J
Know .lust I low You feel Avoiding the < liches of Grief

So often it seems as if there is a Minding delei initiation lo make, sure that "life goes on" no mttltet
what happens It is as if we an* all actors in the play of life and the "show must go on." Hut when
a loved one dies, bereaved people want the whole world to stop and lake notice Something tragic
lias happened | he truth is, to most of the world, a loved one's death will go unnoticed The sun
will continue to rise and set and people will po on about then lives Hut the bereaved person now
feels that tltev have been set apail from life in general. To deal specifically with the bereaved
person's life, von could say. "l ile has dealt you a terrible blow | know it will he haul lot von in
the months lo come to live with this pain” As a consoler, von need to give credence to the
seriousness of tlteit tragic loss 1lite statements like, "l ife goes on." 0l "That's life," offei casual,
almost flippant, solutions to difficult and devastating problems "
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VOLUNT'liIliIRS COKNIiK

A non-profit or/"anix.nlion  cannot
operate without tbe lime ;nul energy of
its many volunteers and wc would like
lake this opportunity lo recognize those
who have given so much loout cause.
Tiacev Lee Hallman. UAA Justice
Ma jor isdoing her student practicum at
our office. llei help is invaluable.

Pal (iallaglier noiks in the office and
has lhe added responsibility of being
the Court Watch Assistant Director,
iici cuiiu loitiiiuis me gieiitn
appreciated by all

Knihy Needles had done data entry for
us and helped lake some ol lhe load off
Janice and Sharon.

In honor of all those who have taken
lIhe time and elfoil lo give so much, we
will be having our Volunteer Luncheon
in mid March nnd will be giving out a
"Volunteer of the Year Award”
.sometime in the near future, Again to
all of voir

HI-ART 17;i.T THANKS

from (JJ of us ut VIJ
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BOMBING TRIAL MOVLb TO I,A.

Most of us at VF.l have been closely following the progress of the (“lately
Ciiisiulsou and Darnell nials that are now taking place in 1,.A.  lhe victims in tin
case are both Jelfcry Cain, who was* murdered in a highway shooting and Davit
Kerr who was killed by a mail bomb attempt diicctcd al his* son wlm was a wittics:
lo the Cain shooting. The handling ol this case by Judge. 1"il/gciald lias some
disturbing implications for the victims families. Once again, the justice syslcn
seems lobe more amccim®d with the lights of the accused criminal than with Hicsi
of the victims.

When a trial ismoved so far away liom a victim3 home town, not only docs Ih
family have lo cany the often prohibitively cspensive cost of staying far from
home, but they also do not have their emotional support uclw.uk available lo helj
litem deal with (lie trai ma of reliving die events and circumstances smiomuting tin
death of Toir loved one

This issue needs lo be addressed and one of tlie liisl steps in insuring v ictitiis fill!
access lo the criminal proceedings that concern them is the ratification of a Victim~
Rights Amendment to all stale constitutions.

Fortunately, there arc oll".ei Victim®s Rights organizations in I, A. to help the fail
and Kerr families by accompanying them to com L out because they aic not a
intimate with the details of the crime and not personally known to the families, ti.ly
arc not able to offer the kind ol support that friends and oilier family member;
Piillj/L iIM i

Iheir di lemma should givc all of os the impetus to continue lo push lor the passagi
of SIR-?. Alaskas hill lo endorse a constitutional amendment outlining Victims
Rights in criminal eases.

Meanwhile, our hearts, and 0!ll prayets me w ilh both families

PUNI6 HM
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* Victims for Justice
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INTKOMJCTION Uy Sharon Nahomy

Janice l.icnluirl. foundine. molhcr of VFJ h.is been deck’d ;is
I.xeculivc Director once again. Her goals arc lo keep the
heart felt vision of this grass-roots organization in tact and
to expand our services lo include all those victimized In
crime in our community We welcome Janice hack to the

front lines of this important battle

Dear VF.I Supporters,

The Board of Directors has once again appointed me
F.xccutive Director of VFJ. | am excited ahout the job
hut also a bit overwhelmed by tho daunting task ahead.
There are many internal issues that must he addressed if
we are tn he able to survive and grow.

Vetinis fur Justice receives a small grant front the
I'mineil on Domestic Violenee and to meet those grant
reipiirements, we must expand our servires and upgrade
our organizational procedures. This entails expanding
our datahase to better track statistic on those we serve,
reviewing our policies and procedures manual and
getting VF.l in a position to apply for federal, corporate
and foundation grunts. In order to improve VF.l, and to
he able to fully serve our current clients as well as expand

VICTIMS I'OR JUSTICL1.
619 liist 5ih Avenue
Anehoraiie. AK. 99501
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one client base, we MUST have more funding. As a
result , I am taking a grant writing class in hopes of
relieving some of the financial pressure so that wc can
concentrate on helping those who so badly need our
support.

As always, anyone who can donate lime to our re-
structuring efforts will he welcomed with open arms!
We need people with computers at home who can
produce flyers, people with ideas for fundraisers, and
most of all. people who can come in (lie office and help
man the fort when Sharon and | are either in court or
out taking care of the many needs of our clients.
FAREWELLS

Maxine Coppc has left VIM tn complete her Master’s
Degree, She will he sorely missed and we thank her for
her many new ideas and the long hours she has
contributed.

Pam Minsc h has been our hoard president for the past
year and has served above and beyond the call of duty,
helping with the Newsletters anil taking on many of the
duties of Executive Director. She resigned as of January
Ist to complete her Criminal Justice Degree at the
University. Wc thank you Pam, and we will miss you.
(.'oml luck in all vnu do!

Non Profit. Orcj.

IJ.U. Postage
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Anchorage, Alt.






ALASKA STATE LEGISLATURE MINCRITYVHP
3111 C STREET

ANCHORAGE, ALASKA 99503 CHAR
(907)561-2039 CHILDREN'S CAUCUS
FAX: (907) 561-1601
HEALTH, EDUCATION
STATE CAPITOL & SOCIAL SERVICES
IUNEAU, ALASKA 99801-1182
(907) 465-3875 STATE AFFARRS

FAX: 907-465-2294
ECONOMIC TASK
FORCE

REPRESENTATIVE BETTYE DAVIS

DISTRICT 21

MEMORANDUM

APR 8 198

TO: SENATOR LOREN LEMAN, CHAIR
SENATE STATE AFFAIRS COMMITTEE

FROM: REPRESENTATIVE BETTYE DAVIS Thbi)
DATE: APRIL 8, 1993

RE: SCHEDULING OF HB98

*********A*********************************** kkkkkkkkkhkkhkkkkkx

I respectfully request that HB98, ™ Naming the Black Veterans
Recognition Bridge on the Alaska Highway over the Gerstle River™
be scheduled at your earliest convenience.

HB98 has received favorable consideration from the Senate
Transportation Committee. A quorum of Committee Members signed a
"do pass'.

I have attached a copy of the Bill, sponsor statement, Ffiscal note
and other pertinant information for your review.

IT you have any questions, please feel free to contact me, or Liz
Roberts, or Renee Chatman of my staff at X3875. Thank you for your
attention to this matter.



Alaska State Legislature
House

Official Business Pouch V

REPRESENTATIVE BETTYE DAVIS
SP.ONSP-R- STATEMENT |

HB 98 - Naming the Black Veterans Recognition Bridge on the
Alaska Highway ~over the  Gerstle River.

1992 marked the 50th anniversary of the construction of the Great
Alaska Highway, a 1,522 mile-long road from Dawson Creek, British
Columbia to Fairbanks, Alaska. Heralded as a near impossible feat, the
construction was completed in a record time of eight months and twelve

days.

Of the 10,607 soldier who worked on the road, 3.695 were members of the
Black Torps of En%meers, a fact not widely known or r_ef)orted._ These
men, mostly from the South, toiled under great duress, ill-housing, sub-
zero temperatures, insufficient clothing, monotonous food and 20" hour

work  days.

During the formal dedication of the road, Brig. General James O'Connor,
head of the Northwest Service Command, stated:

"Some day, the accomplishments of these
colored soldiers — achievements accomplished
far from their homes — will occupy a major
place in the lore of the North Country.”

Instead, they were forgotten.

It was just last year that their contributions received state and national
recoginl_tlon. In anuarFy, thirteen veterans were reunited in a fun-filled
event in Tallahassee, Florida, sponsored by the University of Alaska and
Florida A&M University.

In July, Alaska hosted el_%_ht of the men during “Alaska Highway
Rendezvous 92.» In addition to the "Miles and Miles" pictorial at the
Anchorage museum, the veterans were honored at parades, picnics, and
a _host of other events sponsored by local groups, the Great Alaska
Highway Society and the Division of Tourism.

The Alaska Highway, rich in historic and scenic sites, 1is enjoyed b%
thousands every year. | hope you will join me in honoring thé blac
soldiers who helped to make ‘it possible.



STATE OF ALASKA
1993 LEGISLATIVE SESSION

FISCAL NOTE

Revision Dale: Department Affected: DOT&PF

Title: Black Vet’s Recognition Bridge. Alaska Hwy BRU: Interior District M&O
Sponsor: B. Davis Component: Highways & Aviation
Requestor. B. Davis Component Serial Number: 584

EXPENDITURES/RE VENU ES: (Thousands of Dollark)

OPERATING FYo4 FY95 FY96 FYyor FY9.8 FY99
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING: 0 0 0 0 0 0
rvf
o< CAPITAL 0 0 0 0 0 0 [
ifb,
REVENUE FUND SOURCE 0 0 0 0 0 0 1
V.,
1002 FEDERAL RECEIPTS 0 0 0 0 0 0
1003 GF MATCH 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/PROGRAM RECEIPTS 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL FUNDING: 0 0 0 0 0 0
POSITIONS
FULL-TIME 0 0 0 0 0 0
part-time 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
Estimate of current year (FY93) impact:
ANALYSIS: (Attach a separate page if necessary)
The direct costs of plaque preparation and installation will be absorbed by the Alaska Highway MP 1222 N/
Celebration 92 balance.
Prepared by: Dawn Mnch Phone: 465-6987
Division: Plans. Programs St Budget Date: February 2, 1993
Approved by Commissioner. Phone: 465-3901
Agency: Department of Transporufron and Publif Facilities Date: February 2. 1993

PREPARER TO PROVIOE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution Information call the Governor's Legislative Office

Page 1 of
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Miles and Miles
Honoring Black Veterans Who Built the Alcan Highway

Presented by the

Department of |
Journalism and Broadcasting
University of Alaska Fairbanks

at the

The University of Alaska Museum
February 1—March 151992



Men of the 95th, stationed at
the wild Sikanni Chief River,
bet their paychecks they
could break all records bridg-
ing it and won in 84hours—
roughly half the time usually
required for bridge construc-
tion. 1t is one of the few
original bridges still stand-
ing.

Photo courtesy of

Edward G. Carroll

Coven Mired! Engineers
muster to help a trucker who

failed to pass in abig way.
Photo by Father John Paul
Tanguay, Yukon Territory

Deep in a stack of dusty 1943 war records is a
wistful quote from a Negro solder who had been
asked what working on the Alcan highway was like.

"It's miles and miles of nothing but miles and
miles!" he said.

The building of the Alcan (Alaska) Highway
during World War Il has been likened to the construc-
tion of the Panama Canal. Most experts predicted it
couldn't be done. The route spanned some of the
coldest, toughest, least explored, most dazzling coun-
try on the North American continent. Yetthe U.S.
Army Corps of Engineers pushed through a 1,500-
mile pioneer road in just eight months and 12 days.

One third of the 10,607 men who built it were
Blacks, originally deemed unfit for the task. Yetde-
spite incredible odds in an harsh and alien land, they
more than proved themselves.

Alaska Went to the 97t

The Alaska section of the road was built by the
all-Black 97th Division of the Corps of Engineers over
the protests of the U.S. Army commander for Alaska,
Gen. Simon Bolivar Buckner Jr., son of a Confederate
general who had surrendered to Grant.

"Certainly, the Army has a responsibility in not
further complicating the population characteristics of
the Territory by leaving a trail of new racial mix-
tures," he argued. And he was placated only by the



promise that Black troops would not be allowed near
any settlements.

Buckner's objections were echoed by top brass
in Washington who worried that Black soldiers
would not have suitable intellectual capacity to
handle bulldozers. Blacks who had little chance at
education were delegated to stateside "housekeep-
ing" assignments until a desperate shortage of man-
power caused military planners to chance sending
them north for the strategic Alcan mission.

It proved to be a good gamble but the coldest
winter in recorded history was a setback. The major-
ity of the men, like Fred Spencer of Snead, Florida,
were from the deep south.

"We knew we were going to freeze to death so
we took precautions,” he recalls with a grin. "Those
northern boys thought they could 'bulldoze’ the
weather so they froze their fingers and their toes and
their ears."

A confidential report noted during a field in-
spection at -63 below the clothing of Delta's Black

This outdoor latrine may not
look too plush but itwas a
luxury compared to early
accommodations in the field.
It wasn't too bad in summer
but picture it in blowing
snow at 63° below!

Photo Courtesy of

Howard Garbor

A Pontoon bridﬁ/le_spans the
Stikin River at Milepost 119
on Julg 22,1942. The Engi-
neers built a total of 133
bridges and 8,000 culverts to
complete the highway.

National Archives Photo



Early on, officials debated
about whether or not Blacks
could be trained to use heavy
equipment. Here Corpsmen
show the answer is "yes"
with a Caterpillar Diesel D7
Tractor and LeToumeau
Carryall scraper.

U.S. Army Photo

National _Archives

regiment was found to be in "abominable condition."

"The pathetically ill-equipped 97th is doing
little else but hibernating at present. Itis of great
Importance, however, to point out that these men are
not freezing in unusual numbers," the report con-
cluded.

The warm accommodation of the newly built
air base was off limits to Blacks. Most wintered in
tents. But the men and their white commanding
officers often made good use of off hours for training
programs. .And, given a break in the weather, these
troops made up for lost time.

Walter E. Mason's "A" Company built 295
miles of road through stunted forest from Slana,
across the Tanana River, and then south into Canada.
And 85 miles of that was corduroy road—some of it
five layers deep to counter the permafrost.

"We made about five miles a day; had to move
camp every two or three days," the Virginia engineer
recalls. "Ours was the first Cat (bulldozer) to cross
the border and everybody climbed on. We were
supposed to meet the (all white) 18th coming up from
the south. When they didn't show up, we kept on

going."
Like many other companies, Mason's men went



for long periods without leave, mail or fresh food, but
there were few complaints.

"The morale was good as every man accepted
the conditions and lived with them," agrees Howard
Garber who headed Company "E" of Alaska's 97th
Second Battalion. "Our men's work effectiveness was
very good considering that during the summer they
worked seven days per week and almost 24 hours a

day."
The 95th, 94th, 93rdand 388thalso M ustered

Other Black regiments—the 95th, 94th, 93rd
and 388th—moving north from Dawson Creek also
made good showings. The 95th, stationed at wild
Sikanni Chief River, bet their paychtcks they could
break all records bridging itand won in 84 hours—
roughly half the time usually required for bridge
construction.

Many like Joseph Prejean of Lafayette, Louisi-
ana, were highly motivated. Prejean made good
mone}”in the endless rounds of crap games that kept
Alcan troops from boredom in off hours. Learning to
read from a buddy who was going with a school
teacher, he got through Army cooking school and
went on to become a highly paid chefin civilian life.

An ice bridge fails big time
near Ft. St. John. Engineers
would replace it wiih a pon-
toon structure after spring
breakup, but the in-between
season was rough trucking.

Photo courtesy
Rt St John— North Peace

Museum Archives



U.S. Army commander for
Alaska, Gen. Simon Bolivar
Buckner Jr., son of a Confed-
erate general who had sur-
rendered to Grant, was not
pleased to learn Black troops
would be sent to Alaska.
Because of his protests,
Blacks were generally not
allowed near towns or vil-
|ages.

Painting by

Lt William Cummings

Alaska 194.

His parents had worked as tenant farmers for
21 years and Prejean recalls that their landlord tried to
scare him out of enlisting, warning he'd be killed.

"I told him | just couldn't make it on $1.50 a
week," the tall well-spoken restauranteur recounts
gleefully. "When I got home, | had all that mom vy in
the bank and he was dead."

When Herbert Tucker, Washington, D. C.,
narrowly missed passing an entrance exam for
officer's training in the spring of 1942, he found him-
self crossing the Peace River on an ice bridge with the
95th and lasted until October when he recalls the
mercury suddenly plunged to -50 below.

"If I have to pass that test to get out of here,
that's what I'm going to do," he declared on the spot,
and the next week he was on his way south to become
a career officer.

OQurMen Proved 'Themselves

The Alcan assignment offered unprecedented
opportunity for many Blacks who, for the first time,
received the same pay and benefits as white workers,
notes the Rev. Edward G. Carroll, a graduate of Co-
lumbia University and Yale Divinity School, recently
retired as bishop of the Methodist Church for New
England.

"Yes, there were discrimination problems," he
concedes. As one of few Blacks allowed officer status
by virtue of his calling, he sometimes felt the brunt of
it.

"They said we didn't have the mentality to deal
with heavy equipment. The race you don't know is
the race you suspect, but our men proved them-
selves."

During the formal dedication of the road, Brig.
Gen. James A. O'Conner, head of the Northwest
Service Command, singled out the Black troops for
special recognition.

"Some day the accomplishment of these col-
ored soldiers—achievements accomplished far from
their homes—will occupy a
major place in the lore of the North country,” he
promised.

Instead they were forgotten. When the Alcan
was completed, the Black engineers were sent to



active duty in the South Pacific, Europe and Burma,
reversing an earlier pronouncement that they would
be unfit for battle. Many were decorated. Ultimately,
after Blacks performed with valor and skill under fire,
the military became the first agency in America to
integrate. But the only tangible tribute to the Black
builders of the Alcan is the remarkable road they left
behind them...still in use and our sole land link to
Alaska after 50 years.

Lael Morgan

Guest Curator

5 5 -0

Corps of Engineers camp on
the shore of Kluane Lake.
This photo was taken in the
early morning when trucks
lined up to take troops to
work. Note logs in fore-
ground used to build "cordu-
roy road" over permafrost

National Archives Photo
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Black vets honored In parade, e<hihi

By KELLY SHEETS
Daily News staff

Nehomiah Atkinson of
Louisiana was inducted into
the Army in 1942 After
eight months of medical
school, he was sent to Alas—
ka to join the all-black 97th
Division of the Corps of En—

gineers. which was con—
flicting the Alcan High—
way

"We worked more than 10
"aday," he said. “But I
have to do much, be—
muse everybody was
e.calthy. There were a few
.ccidents with the heavy
.quipment, but Alaska was
0 healthy that if you got a
‘ruise on you, it would be
zone the next day."
One-third of the 10,607
ren working on the project
:black. The Alaska sec-
— of the road was built by
.re 97th Division over the
rotests of the. U.S. Army
."ommandcr for Alaska,
len. Simon Bolivar Buckner
r. Buckner didn"t think
lack soldiers were intelli-
ent enough to handle bull-
rzers. He was proved quite

In one of the most out-
zanding accomplishments
uring the building of the
lean, the 95th, stationed at
;e wild Sikanni Chief Riv-
r, bet their paychecks they
mid break all records
ridging it, and they won in
e hours — roughly half the
usually required for
O0e construction. The
e:dge is one of the few
e ginal Alcan bridges still
inding.
During the formal dedica-
n of the road, Brig. Gen.
mes A. O0"Conner, head of

Unwmy cl Alaska Fa»oanks

Corps of Engineers veterans gather for a 50th anniversary reunion in Florida. They are,

back row, from left:

Donald Norland Sr.,

Walter

Dudrow, Albert France,

Irving Smith,

Alexander Powell. Front row: Reginald Beverly, Frank Brehon, Willie Richardson, Richard

Trent,

Bishop Edward Carroll,

Nehomiah Atkinson.

the Northwest Service Com — dropped into the minus 60s

mand, singled out the black
troops for special
tion.

But other than O Tonner 3
commendation, the black
troops — the 97th in Alaska
and the 93rd, 95th and 388th
in Canada — were forgotten.
Most literature about the
highv/ay overlooked their
significant contribution.

Frank Brehon of Florida
joined the 388th at age 18.
He said the hardest part of
the job was the cold. The
winter of "42-23 was the
worst on record at that time.
Temperatures hovered at 50
degrees below zero for
weeks, and the temperature

recogni —

and 70s a few times. The
troops were issued inade—
quate leather boots and cum —
bersome mittens to work in,
Brehon said, and had virtu—
ally no fresh food for
months. They slept in tents.

Working .in the summer
was equally hard, Brehon
said: "It was light out for so
long that they made us work
12 hours or more hours a
day," he said, often “inmud
over our ankles. Sometimes
it was almost up to our
knees."

It wa: 72 degrees below
zero when Nehomiah Atkin—
son left Alaska. He was then

sent to New Guinea, where

the temperature was 120 de—
grees — a difference of al—
most 200 degrees. He hasn"t

been to Alaska since work—
ing on the Alcan, but he,

Brehon and eight other

black veterans have return—
ed to take part in today"s

Fourth of July parade. They

will also attend a reunion

reception at 7 p.m. at the

Anchorage Museum of Histo—
ry and Art, where a photo

exhibition titled “fliles and

Miles: Honoring Black

Veterans Who Built the Al —
can Highway"™ will be on

display all summer. The

public is invited to the re—
ception.






HB117
Rep. Curt Menard
2/20/93

HOUSE BILL NO. 117
Representative Curt Menard

SPONSOR1S STATEMENT

I introduced HB117, naming bridge #1030, Mlocated at Schrock Rd.
over the Little Su River, after Manvil Olson. Mr. Olson spent many
years constructing bridges at this same area in order for people
to gain access to the end of Schrock Rd.

When people in the Schrock area are giving others directions they
always refer to this river crossing as, 'the Manvil Olson bridge™.
Many of my constituents and others in the community have put
together a petition requesting the bridge be named after Mr. Olson.

Enclosed is a brief history of Mr. Olson®"s accomplishments. After
reading it, 1"m sure you will agree with my constituents that it
is only fitting that this new bridge be named after Manvil Olson.
He has demonstrated and captures the true spirit of an Alaskan
pioneer.



HISTORY

MANVIL H. OLSON

Manvil Olson was born January 19, 1908, 1in Bird Island,
Minnesota. He was among the Tfirst civilian travelers on the Alcan
Highway, moving to Alaska with his wife and daughter in 1947. The
family first settled in Haines, where he operated a garage.

In 1949, the Olsons moved to Skagway, where he became a
machinist on the White Pass and Yukon Railroad. The family moved
to Anchorage in 1951, where Manvil became a machinist on the Alaska
Railroad.

In..1953, he lived on a homestead near Wasilla, six miles off

the end of the nearest road. He and his Tfamily developed the
homestead over the next several years. He opened and operated a
commercial dairy farm from 1959 until 1964. The farm still

produces hay and beef. During the homesteading period, Mr. Olson
also worked full time on the railroad and after Ileaving the
railroad worked at the Fort Richardson Motor Pool. He continued
to work on the homestead evenings and weekends. He also did custom
machine and equipment work for his neighbors.

In 1978, he drew a tract of land in the Delta Barley Project.
At the age of 70, he began developing the parcel with his sons,
eventually clearing and planting 2,400 acres of land. The farm,
known as Big G Ranch, which is now owned by the family 1is still in
operation.

Mr. Olson was a strong advocate of agriculture development and
its potential in Alaska. He founded one farm on the family
homestead north of Wasilla, where he cleared the land. In order to
develop the area and continue his operation, he built four vehicle
bridges over the little Su River, using three different designs.
At the time of his death he was involved in managing a purebred
herd of Scottish Highland beef cattle in Wasilla.

Mr. Olson®"s drive for great projects did not end with
statehood and he remained committed to agricultural development in
Alaska all of his life.

Mr. Olson is survived by his wife of 48 years, Beulah WeecJon Olson;
his daughter, Karen Olson Lee of Anchorage; his sons, Harold and
Arnold of Wasilla; and his four grandchildren.
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MANVIL H. OLSON
Wasilla resident Manvil
Harold Olson. 84, died July
13 at his Little Susitha River
home.
A fureral
will be held
at 2 p.m.
Friday at
First Pres-
by terian
Church of
Wasilla.
1375 E. Bo-
gard Road. nj
Mr. Olson u,son
was born Jan. 19, 1908, in
Bird Island, Minn. He spent
the first 18 years of his life
on a farm in the Mille Lacs
area of Minnesota. He [eft
the farm after high school
and moved to Chicago where
he became a machinist and
tool and dye maker. He was
a member of the Machinists
Union Intemational.

Mr. Olson enlisted in the
Navy during World War Il
serving on a destroyer in the
Pacific and Atlantic the-
aters. He married Beulah
Weedon Nov. 13, 194, in
Virginia. He_was_among the
first civilian travelers on the
Alcan Highway, moving t
Alaska with his wife and
daughter in1947. The family
first settled in Haines,
where he operated a garage.

clearing and planting 2,400
acres of land. The famm,
known as Big G Ranch, was
successfully completed and
is sall in operation.
According t his family,
Mr. Olson was a strong ad-
vocate of agriculture devel-
opment and its potential in
Alaska. He founded one

Anchorage Daily News

farm on the family home-
stead north of Wasilla and
another at Delta. At the
time of his death, he was
involved in managing a
purebred herd of Scottish
Highland beef cattle in Wa*
silla. . =

Mr. Olson is survived by
his wife of 48 yeans, Beulah

In 1949, the Olsons moved
t Skagway, where he be-
came a machinist on the
White Pass and Yukon Rail-
road. The family moved to
Anchorage in 1%61. Mr. Ol-
son became a machinist on
the Alaska Railroad.

In 1953, .he lived on a
homestead near Wasilla, slx
miles off the end of the
nearest road. He and his
family developed the home-
stead over the next several
years. A commercial dairy
farm was opened in 19%9;
and operated until 19%4. The
Egerfm still produces hay and

During the homesteading
period, Mr. Olson also
worked on the railroad*and
at the Fort Richardson Mo -
tor Pool. He did custom ma-
chine™ and equipment work
for his neighbors.

In 1978, he drew a tract of
land in the Delta Barley
Project. At the age of 70, he
began developing the parcel
with his sons, eventually

Weedon Olson of the family
farm; his daughter,- Karen
Olson Lee of Anchorage; his
sons, Harold and Arnold of
Wasilla; his grandchildren,
Leighton and Conan Lee of
Palmer and Anchorage, and
John Olsen and Stanley OI-
son, both of Waesilla: his
niece, Louise Augustsson of

Thursday, July 16, 199? 87

Anchorage; his nephew,
Wayne Lofgren of Anchor-
age; his brother, Otto" of
Missouri; and his sisters,
Vicki MacClean and Flor-
"ence Haglund, both of Min-
nesota. and Lorraine Veith
of Dallas.

Arrangements were by
Kelli"s Palmer Mortuary. ;
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University of Alaska i
Offté:&of ﬁt[treo \ﬁgneral ounsel |at’\%ne¥5] Cbunsel
Fairbanks, Alaska 99775 3320 Anchorage
Office’ 907}474 -1259 S Soan
FAX:" 1907) 474-5574 |ate Xeneral Counsel

T0: Representative Gene Therriault
FROM: William R. Kauffman, Vice Preside
DATE: March 8, 1993

RE: Applicability of the A Zl}lud|cat|on Provisions of the Administrative
Procedures”Act, AS 44.62.330 446 ,to the University of Alaska

This memomndum provides a sgnopsw of the histor g asso |ated widi the Umversn?/

mclusmn |nteadm|n|strat|veaj |cat|? [provmon Administrative Procedures

I?) 0 -44.62,630 a the effects of that on on Untversn){ ope{ tlons.

eI|eve It Wll eccu, eclearwythe passage 0 HB 48|s S0 cruclal to the effective
management ot the University.

The University was included in the Administrative Procedures Act (APA) in 1977 at a time
ters. : ; i

when t eUn| tija% acnrtT%; ense %IS ative criticism tor |t]s |nabI|t¥ to adequatel
account for Its fupds eb| Inclyded the University In_the Fiscal ro§e uresAt
Prowsmns 0 5 and the Executtve Bud %et Act rowsmns 0 A

cedures would eappltca Ie to

%|slat|on rovi ed th the ad mtmstrattve ad hu ication pr
he University o as a "except to the exte tt at 1ts |nclusion s mconst%te { wit tn
rOVI |0ns 0 AS 14.40" the tftutes dﬁfmm e aut ?nty ind r%S£?nsl If1es of t 3
eegents and the presjdent of the Unjversit ft ISJative recor
mdn:ftteslltt mterest In theAPAsa(ﬁP Icabil |t but Ing eag reflects |68I8|atl e Interest In the
fisca f%u attonfs In a memorandum to Sénator Sackett respon mrg to the enator?
retﬂuest r a.draft bill that (Yvas to become SB 261, Billy G. Berrier, Director of the Lega
Services Division, explained to Senator Sackett:

As you have requested, we have. drawn treIat to accountin
andyfl calamatte s of the Umver3| ofA asia WhIC as me e fect gf
rovidi %tatteaccountmg for n|ver5|tyW| e done b
gagf nt of Administratjon and that all of the fis conttolsa
Be etoanyot er umto government are appllca e to the uni-

rsity.

have | |ns ructed,. this bill does not impair in a the mana
JJ nct|onoln n|ver3|t excePt In t’ﬂé’ area 0{] sceﬁycontrn\ tghts
wou not, orexampe in an wa% nr|n|ge u,nontei)owerso the board
ents macademtc Mmatters, atters elating to selection retentton

mss&t of facult ann‘ot el emPnoyees In matters relating to adm
smnos ents, or curriculum or In matters rel tbng to mana mento
UnIversity. nro ertey excdePto course, as |m|te yamounts appropriated
and avaifable tor expenditure

LLGAL OPINION



Thus, it was never Senator Sackett’ intent, in P ogo ng Senate Bill 261 ip the first
instance, to Intrude into die internal management of the UniVersity in any way other dian in

fiscal controls.

When SB 261 was first drscussed on April 13, 1977, Senator Holman, then chair of dre
Le |sIat|v %udéret and Audit Com ﬁee spnke almost entirely apout the financia
Po lems of the nrversrt and the nee or leqis atron to require the Unrversrt to %onform

accountin ear ractices o hoseo other st teaencres
drscussedd 9 Jrgc mmtteey garrn S an( ff or sessr ns, the reco indicates 5onsrd,erabil
I&re he no_interference with thl 9ov n the

concern fa e v\Power t0 may; gie an

|nt rmal affairs of the Unrverséy AS Y0 H see however |sl(a IStor
|ntentwere notconshdere relevant Xte uPre e oui ecour ecIsion, put

srmplg Ta ecauseheUnrversrtly IS ot ecfrcal%excude romteadjrudrca on

rovisions of the APA, t errrnternal fevrew ceaures must com ly with thf hJudrr:a on

rovisions set out In the A e] fect of this ruling has been todrsmanteternternal

eer-review grrevance procedures that have been jn plaCe at the Unrversrti/ for decades and

he Im Iementatrdn of cosay and cumb% some Brocedures requiring the use of

0 reﬂurre t
earing process that was never intended

exp siye outside hearing Officers, anda complex
of employee or student grievances.

n revrewrng ethetgd\% %adon grovrsrons of the APA (Attachment #J[g it is noteworthglfthat

oseaen udication provisions are applicable by provision
% sentraﬁ dccupatronzﬁ ?rcen Ing entrP les.  Sev Hﬁte to what

aprd ogral

characterrze s ea? ands e Prrssues suc aste De artmento t—lea
Services, un er b, rela ng Boarding and mes
623302( seven other ndues such_gs the AIaska Pu Irc |ces Commrss on
AS 44,6 ( and the D eﬁartment of Trans ortatron an u |c a I[1ues a? 0
nctions re a| gto eronautresadcommunrcatros g ?] The last
categoryasg ludes i de Unrvefsrt of I ska 0,nte IobaI man gat the
outset, “Frankly, I can find no application of the administrative_adju ca on procedures to

any other enuty with the same breadth as the university's provision.

It was not unul 1987 that the Unrversrt was first viewed by a court to fall within the
adrarnrstrauve adjudrcatron provrah Administradve Procedures Act In the case of
v University ofAlaska |craI District Sugerr r Court ud?% %
Serdahel ordered the Unjversity to grantafacut member whose contract had not been
renewed a rrevance h arrng under Procedures m drfred to comport with theeements of
the APA. Please note the issue before Judge Serdahely was the ecision of the University
to not reaglporntét Hpersonw 0Se rJ[r])porntm t}wrth étae njversity had expired. It was nota
case of terminadng or frnng someone rntemr e o an a orntm nt or in brea In
tenure. nste was fo J)erso who hasical t/n (a veste] Pro erty ”? nt |
con Inued emp ment As a result of the decrshon a o ied APA hearing was held an
earrn found agarnst Ms. Aden Seappeae to the syperior'court and the
gea wa |sm|sse (%n gﬁim %rf th U hetCQ'Stttto die Uni terrsrt]y or the APA
ring Was approxima or the University™ attorney and the fearing officer
Des |tge JudggpSerda FR)/S deersron the Unrversrtycontrnue¥t to use Is es?ablrshed
grrevance procedure Tor the resoludon of disputes in all other cases.

ﬂrbdsequent asaresult of the restructuring of the Upiversity, two ACCFT union Ieaders
re anf] 98/ contesting the academic rank and tenure status of a,rt)proxrma e ay
130 persons who recerved transter-opportunities to the restructured University of Alask



As a part of their Igrrevance they asserted thea I| brIrt ofthe APA to the university's
\%rev nce procedu hl? matter was Irtr atedr 3/ esu rrorcourtrn nchora
hile ﬂud e Brian, Shorte was first mcre to rule eressrs AcGrath and Mohr, Ju g
Shortell was convinced teunrverggyts revre of teersa ehrstg gas researg
Juneau. attorne sAvru (5ross and Susan Bur ethat thé legislature did not Inten
teprovrsron to pe applicable to the Unjversity mtemanner rgRgaeste the p arntrffs

Hence tesuperro[(court ranted the unrversrys otion orfum rg/ g ent On June
21, 1991, the Alaska Sup eme Court reversed”Jy Rrv orteOI t] ase McGrath a
Ithstandin eIegrs hrstor the

Mohrv. Unrv rsrtyofAIaska acmnt#Z
f ocedure |S Inco S|Stent with the Bodrd

|v
ar uments 0 the Universit P( that sucC R f
é;ents Independent authority to mana ea govern the Internal a fairs of the Unrversrt

a the Presr entsstatutor althority with respéct to emR gees the court concue tatt
ound noth d/rnte roviSions of AS 14.40 which arer ﬁnsrs ent with the a%) |catrono
the adjudicative procedures, T e Universit also% Hnert er state em% Iyees in the
non-exem éservr e nor state empIO(ees covered %errenooyment atl ns Act

fle |sigt{rerre mtehdede Unrvergrrtglsceergtlé N %rrevan es an hts Osrgtasugd]e ot er PUb |c

oyees t0 have the sam
gees |n (sersonne Mmatte

f
ecourt owever concf dgd thatUnrvTrsrt employees
are exempt from the State Pers(?n]ne Act: under AS 392511 5. In CQH sion, tne ourt
uoted with Tavor Judge Ser (a
efen antseelis to be exempted fro

%s decision I agen Whed he said "[ultimately, |
tewor Pgs of the APA, it must se ksuch rered
Le |s ature, Bot this Court
as a0 eé)tem er 10 amen rievance rt)roce ure to incor orate the
admrnrétr trve% Judrcatron rocedureso die APA. Srnce hat time, the University has
concluged one earr concerning the decision to nrf ranhtenure settled one academic
ﬁromotron case ast 0 promorion cases pending, ne earrng onanonretentron and
as approxrma ve other endrn atters mvovrng the A earrn %roce lires.
Curiously enou% rrevance that gave]rrse to the case was withdraw Messrs.
McGrath’and M rater the University feached a collective bar arnrnr\;N%rTrreeme t with the
KA/I gsh%r(e)%nﬁpeurgrty Colleges Federation of Teachers, AFL-CIO, of Which McGrath and

The application of the administrative a%udrcatron rqvisions has now taken another turn.
At the conclusjon of die 1991—92acae ear mrnr?tratron offrcrals attheUnrversrtZ
fAIasaAnchoraehad Cﬂncerns aboutt conduct of facylt mem er Rose O d

dean advised Dr. Qdum t H ?on uct wa P rofessional and could resgr In her
termrnatron Ahearrng was neld before a panel of f uIt and admrnrst tors 0 etermrne
what, If any, %ctron snould be tg en with respect toD h apé)eare and
wa asslstd ut not reprefente ycounse rna roceﬁ rn whrc Iaste [ two days
?rn I|nr(r?c ed aPproxrmate hours of testimony.  The committee maeanum er of

8sdt St of the w ce rath decision,, the Universit

at Dr. Odum ha endJ aged In unprofessional conduct ana recommende tatb
letter Of re rrm%nd be #Iaced In"Dr. Odum's personnel file and that a (Plan of remed |at|on e
formulated, The dean, however, (?rbrecervrngter mmena ns of tecommr ee,
determrned that Dr, Odum shoul e terminated. Subsequently, Ms dum sougnt a
gre iminary mljunctron against th e termination In t %superror court. The unrversrt
ontendd th Odu waso rgated to exhaust her admrnrstratrve rem ?/
|ncu ed. an 08 ortunity for a g\rr nce hearing incor oratrnlg the admin stratrve
djudication P iIsions Of the APA in the university's grre ance nﬁ) dure.

owever, contended that procedure mdstfreafforded efQre the ter matro gcrsron After
tesunerrorcourt enred e motion for t:ie mrunctron Odum ge fition tesuPreme
court for review. The Alaska Supreme Court accepted the appeal on the questlon of



whether there |sarrrrrht under die Alaska Constitution to have representation by counsel in a
re- termrn tion Bea ﬁand whether the a mrnrstratrve a £ud|c tion provisions of the APA
ust be afforded_at the prg termrhaltron earing level, as opposed 1o a gost termrnatr%n

n January 29, 1993, the supreme Court answered die second question In t

gfﬁ(r:?neatlrgg (Attachment#3).

The significance ofoaum is that the ourt has rnterr%redted AS, 44.62.360 as requrrrng

hearing pefore tetermrna\ron evenr rovrsron IS made for the same TOCeSSater he

termination. When this appljcation Is th nread In I|%ht of the language

the true mannrtude of the obIem comes into i APA hearrn IS requrred efore anP/

actron IS tacen 0 paraPhrasrng the statute re o e _suspend, or condition a "righ
ut orrty license or privi eeq \ hearrng IS requrred beforeteUnrversrty can
mit of condition" a "privilége. It ISt atsrmp

ne orntth t is ahsolutely.critical to remember in the consideration of the applicability of
(h ApPA 0t eUnrversrt IS t Ihat thrs 1S notaque tl notnéenra?of an mdrvrBBaIsrr tto
a{)roces under nited éates or the A sh %onstrtutrons Those rights are
ﬂ]uar nteed 3/those ocuments and | am contident t atteUnrversrnu tp?ee ure ahsent
udication provrérons meet al| constitutjonal requrre ents u Pro ess.
Th ose r hts are secured and the University faces Irabrlrt rfarlrng to a fod those
rotect ?ourse please also remember that "d ue process” {oes not escrrb
ome |xed un le of rights. ™ Instead, 1t IS srmRythat process whw s due.und %r the
crrcu aancesw en the Varipus.Inferests are co sidered. Hen%e all other things 0’%
equa |ere IS more rocess ue IH the (iaseo tetermrnatrono ?erson or cauean |
the case 0 rputtrnrg student on disciplina 3/ dpro bation. Instead, the APA is a statutory
definition of the process which is due with na distinction whatsoever from top to bottom.

Durrnrg the 1992 Ie Islati ve sessron brII? were introduced in each house of the Alaska

Legislature to exe am< University of Alaska from the administrative a d1ud|cat|0h
P<rocedures 8f the Alaska Administrativ Procedur}es ct. Those rrieasu es, in die for
e last sessron arge because 0f the

SB 441 were not asse urrn%

preSS}rre exerted by the the Alaska ommunrt olleges' Fecleration of eachers and the
O to block an Unrverf]rt Iegrs atlv |n|t|at ives until such time as a reso utrg

8rs utes was re ct&e wit at resolution has now been achieved and

as Indicated no objecdon to (f le Iegrs ation.

The flblh'% of the Unrversrty of Alaska 1to make decisions concernrng Its internal affarrs Ina

trme fa |on |s criti a to'the su cessu o%eratron of this entergrrse The Universi ¥rs
Uniteg States and Alaska Constitutions to provide due proce??

a mrnrstratrve adu catr n provrsr ns of Ite APA were not Intended to affect dre

univ rsrt}/?o erations. They have raftrcaly The supreme court.on two Trcasrons has

said t at elief must come from the legislature.” 1 seek your support in this effol to secure

that relief,
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Jouse < [kprescntatilies

MEMORANDUM

TO: Senator Loren Leman
Chair, Senate State Affairs Committee

FROM: Representative Gene Therriault™.--"-
DATE: April 19, 1993
RE: Scheduling of HB 148

I would like to request that HB 148, ™"An Act exempting the
University of Alaska from the administrative adjudication
provisions of the Administrative Procedure Act; and providing for
an effective date” be scheduled for a hearing before the Senate
State Affairs Committee.

The adjudication provision”™ of the administrative procedure act
were not designed for employee or student grievances. They were
established for citizens with grievances against the state boards
and commissions. Traditionally, employee and student grievance
procedures are built around a process that involves review by
peer committees with several levels of appeal available.

The majority of University grievances are resolved with little or
no expense at an early stage or review. This peer-review process
characterizes the approach found in the university settings, and
has proven to be a successful model at the University of Alaska
for many decades. The procedure outlined in the APA would result
in an extraordinary expense. The APA process requires that an
outside hearing officer be assigned, at University expense, to
hear any and all grievances that employees or students may choose
to bring forward. The Univr r*.ity should be treated like all
other agencies and employers in the state and should be allowed
to provide internal grievance processes subject to the due
process provisions of the state and federal constitutions.

SPONSCR stATEVENT



UNIVERSITY OF ALASKA

T0: Senator Loren Leman
Chairman, Senate State Affairs Committee
FROM: Wendy Redman, Vice President
DATE: April 19, 1993
RE: HB 148 - Letter of Intent

| appreciate your willingness to work with me and the represen-
tatives of the UAS Classified Advisory Committee in writing a letter of
intent thaf addressed their concerns regarding the need for an interim
grievance policy. In our haste, however, the HESS letter of intent was not
well written in terms of how actions become policy with the Board of
Regents, and | am asking that you accept the attached as a substitute. |
have discussed this with the UAS representatives .and they agree to the
changes. The changes are not substantive in terms of what the HESS
committee and the UAS emplo?;ees desired, but more clearly reflect that
the Board adopts policy with the advice and recommendation of the
General Assembly.

The changes are shown below, and a revised copy is attached for
State Affairs Committee approval.

It is the intent of the Senate State Affairs Committee that upon
passage of HB 148 the University .put into ‘places the draft grievance
policy distributed to employees for review on March 22, 1993, It is
the understanding of the legislature that this policy will be used as
an interim policg only until the University of Alaska General—
-AtrecmbljL and the Board of Re?ents, with advice and recommen-
dations irir the University of Alaska General Assembly . adopts, a
fermnlly—and -jomrtly—agree to a-successor grievance policy.

It is firther the intent of the legislature that the Univer_sit?/
of Alaska General Assembly and tire Board of Regents reach fina
approval of a successor grievance policy by June 15, 1993,

cc: Rep. Gene Therrigu*IAA*AAAATM Ttk
LETTER G INTENT



Alaska State Legislature

MALAjy

owasons SENATE STATE AEFARS e

Letter of Intent For House Bill 148

It is the intert of the Saate Sate Affairs Gommittiee thet Yoo ppesage
of HB 148 tre University imnderent the deit gievenoe paiicy dstibuted
to enpdoyess for reiew an Maridh 22, 1993 [t is the undastanding of the
Legdature thet this paiicy will liewssd es aninterim paiicy onty until the
University of Alaska Boaxd of Regents with the ediae ard
recomacatias fram the University of Alaska Ganard Assemidly, adgas a

SUCOSSSOr gievanae paicy.

It is futher theintert of the Legdature thet the University of Alaska
Boerd of Regats reedhfinal of asuooesa pdicy by 13
1993

Serator Loren Leman Chamen
Sate Affairs Gonmrittee



FISCALNOTE
STATE OF ALASKA

1993 LEGISLATIVE SESSION BILL NO. HB148
Revision Date: Department Affected: University of Alaska
Title: An Act Exempting U of A from the Administrative Procedure Act. BRU: All

Component: All

Sponsor: Representative Thcrriault
Requestor: Univcmity of Alaska COMPONENT SERIAL NO.

EXPENDITURES/REVENUES' (Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUEFD SOURCE

FUNDING: (Thousands of Dollars)

GENERAL FUND 0.0 0.0 0.0 0.0 0.0
FEDERAL FUNDS 1

OTHER 1

TOTAL FUNDING 0.0 0.0 0.0 0.0 0.0

POSITIONS: 1
FULL-TIME ) 1
PART-TIME 1
TEMPORARY

Estimate of current year impact: None

ANALYSIS: (Attach a separate page if necessary.,) S

There is nocost associated ith the pessage of this legislation. Honever, if this legislation fails to pess
the coss o the Lniversiy toactinistr faulty/taffand stucet rievences, ool tersof thousacs
of collars in litiggtion Costs each year.

Prepared by: Marsha Hubbard. Director ¥/L/llijfotZ - L) , Phone: 474-7593
Division: Statewide Budget Office Date: 3/8/93
Approved by: Brian Rogers,. Vice PresKKat for F

Agency: Date: ?/883
Distribwtion oy preverer; Legislative Finence, Legislative Soorsor, Requestor, VB, & Inpected Aoy (ics).

Rev ](KD Page lof 1

FscaL NOTE

0.0

0.0

0.0

0.0
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University of Alaska

Statew ide System

HB 148 Exempt UA Gievance from APA

InJune 1991, the Alaska Supreme Court overturned a Superior Court
decision and found that because the University of Alaska was not
specifically excluded front the adjudication procedures of the Alaska
Administrative Procedures Act (APA), it must implement grievance
procedures pursuant to APA, or "...seek a remedy from the legislature.”

The APA adjudication procedures apply to boards and commissions listed
in Sec. 44.62.330, in third party actions dealing with the granting or denying
"..a right, authority, license, or privilege...." For instanc.-, when an indivi-
dual is denied a real estate license, that person is entitled to a hearing before
the Real Estate Commission through the process outlined in this statute.
The quasi-judicial proceedings included in the aPA are not intended for
employee or student grievances, but rather for what are essentially licensing
decisions and disputes involving state boards and commissions.

The University was included in the APA in 1977 at a time when the Uni-
versity' was facing intense legislative criticism for its inability to ade-
quately account for its funds. The same bill included the University in the
Fiscal Procedures Act provisions of AS 37.05 and the Executive Budget Act
provisions of AS 37.07. The legislation stated that the administrative ad-
judication procedures would be applicable to the University of Alaska,
"except to the extent that its inclusion is inconsistent with the provisions of
AS 14.40.", the statutes defining the authority and responsibilities of the
Board of Regents and the president of the University of Alaska.

The record shows that legislators felt the constitutional and statutory
provisions were sufficient to assure that the Board of Regents would retain
their authority to manage all internal functions of the University, and this
new legislation would effect only the fiscal management and accounta-

contact: Wendy Redman
UA Statewide System
1*3-3086/474-7582

PC’Aimim POSITION



Alaska Opinion Service
IH ¢ Published by INFORMALASKA. INC

Notice: Thin In nubjeez to formal correction before
publication In the Pacific Reporter. Readorn are
requented to bring typographical or other formal errorn
to the attention of the Clerk of the Appellate Caurtn,
303 K Street, Anchorage, A-Lanka 99501, In order that
corrections may bhe made prior to permanent publication.

THE SUPREME COURT OF THE STATE OF ALASKA

RALPH McGRATH and

DON MOHR,
Supreme Court No. S-3418
Appellants,
Superior Court No.
V. 3AN-S38-03936 Civil
UNIVERSITY OF ALASKA, OPINION
Aooellee. (No. 3708 - Jur 21, 1991]

Appeal from the Superior Court of the State of
Alaska, Third Judicial District, Anchorage,
Brian C. Shortell, Judge.

Appearances: Robert A. Royce, Jermain,
Dunnagan & Owens', Anchorage for Appellants.
Thomas P. Owens, Jr. and C. Ann Courtney,
Owens & Turner, P.C., Anchorage, William R.
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RABINOWITZ, Chief Justice.

l. PACTS AND PROCEEDINGS

The University of Alaska ('University') 1is a statewide
institution which operates both four-year universities and

community colleges. In 1987, the University undertook a



system-wide restructuring and eliminated the separata
administration of the community colleges. Previously, the faculty
at the community colleges had been represented by the Alaska
Community Colleges®™ Federation of Teachers, Local 2404, and covered
by a collective bargaining agreement. This agreement had no rank
or tenure provisions. After the restructuring, the community
colleges®™ faculty was offered an opportunity to transfer to the
combined faculty of the University of Alaska. In the combined
faculty, the community college faculty would not have union
representation and the employees would be subject to the same rank
and tenure system as their colleagues at the University of Alaska.

All members of the community colleges®™ faculty were
offered an opportunity to transfer to the combined faculty, ana
all but one accepted. The University"s Board of Regents adopted
a policy "to provide the guidelines for faculty appointment,
tenure, academic ranks, ang_salary for faculty in the transition.”
The policy provided that former full-time community college faculty
with seven full years of service were eligible to receive tenure;
those with four to six years were eligible to receive two-year
contracts; and those with fewer years of seryice were eligible to
receive one-year contracts. No former community college faculty
member was offered a full-professorship; the highest rank offered
was associate professor.

Many community college faculty members were dissatisfied

with their rank and tenure assignments. Associate Professor Don

Mohr, as a representative of the community colleges®™ faculty union,

-2 - 3r;. yJ iJ‘



filed an informal grievance on behalf of faculty members who
claimed that they were wrongly denied tenure. Similarly, Associate
Professor Ralph McGrath requested a change iIn the rank assignments.
Thereafter, the two professors filed a formal grievance on behalf
of themselves and seventy-three other former community college
faculty members.

At the time Mohr and McGrath filed their initial
complaints, the University of Alaska®"s administration had not yet
established grievance procedures for the newly integrated
institution. The Anchorage campus chancellor adopted an interim
grievance procedure, which mirrored the procedures previously used
by the Anchorage campus. The chancellor®then appointed an interim
grievance council (" "council’™) to implement the interim procedures.

The council conducted a preliminary 1investigation and
determined that a grievance hearing should proceed. Additionally,
the council recommended that the University hold this formal

e
grievance hearing in accordance with the provisions of Alaska®s
Administrative Procedure Act ("APA™), AS 44.52.330-.650.

However, the president of the University rejected the
council®s recommendation that the grievance be processed in
accordance with the APA. Instead, 1t was determined that the
grievance would be processed under the Board of Regents® Policy,
see 04.04.01 (June 4, 1987), and the interim grievance procedures.
Under the Board of Regents® policy, the council was required to
recommend dismissal or hold a hearing on the grievance within

thirty days of its filing, and then forward a recommendation to the



chancellor for decision- The chancellor®s decision was then
appealable to the president.

The council notified McGrath and Mohr that it was ready
to go forward with the hearing and that procedures would not be
governed by the APA. Rather than proceeding with the hearinc
before the council, McGrath and Mchr then filed a complaint in
superior court, seeking a declaratory judgment and mandatory
injunction to require the University to conduct the grievance
hearing under the APA. They contended that the APA procedures were

required and that the contemplated grievance procedures denied them

due process.
Thereafter, the plaintiffs and the University filed

motions for summary judgment. The superior court held that the APA

did net apply to the grievance proceedings in the instant case.l

I1. DISCUSSION

A. Do the provisions of the APA govern the crievance
Orcceedincs 1In this case?

Article 8 of the APA deals with administrative

adjudication. AS 44.62.330(a) provides, 1iIn part, that "[t]he
procedure of the state beards, commissions, and officers listed in

this subsection . . . shall be conducted under AS 44.62.330-

1. summary judgment was granted in this case on the basis of
stipulated facts and exhibits. £5 novo review is the applicable
standard of review on an appeal from a grant of summary judgment.
Kollodge y. State. 757 P.2d 1028, 1032 (Alaska 1988). There 1is no
genuine 1issue of material fact; rather, thi3 appeal concerns
statutory interpretation, which 1involves our own independent
judgment. Waller v. Richardson. 757 P.2d 1036, 1039 n.4 (Alaska

1983) .



44 .62.630. Thisprocedure, 1including, bur not limited to
conduct of hearings . . . shall be governed by this chapter.

AS 44.62.330(a)(@5) lists the University of Alaska as a covered
entity, with the proviso "except to the extent that its inclusion
IS inconsistent with the provisions of AS 14.40."

McGrath and Mohr argue that AS 44.62 .330 (@) (45) mandates
that their grievances be processed iIn accordance with procedures
called for by the APA. The University advances numerous arguments
in support of the superior court"s grant of summary judgment and

its holding thatthe APA 1is inapplicable to the proceedings in

question.?2 Moreparticularly, the University contends that the

legislative history of AS 44.52.330(a) demonstrates that the

2. The University emphasizes that the superior court
reasoned, in part, as follows in reaching its decision:

(€D AS 44 .62 .330 (@) (45) requires the
University to comply with the procedural
requirements of the APA ™"except to the extent
that [the APA"s) inclusion 1is inconsistent
with the provisions of AS 14.40;" () AS 14.40
specifically authorizes the Beard to 'adopt
reasonable rules, orders and plans . . . for
the good government of the University;” @)
the Alaska Legislature did not intend the
University to be required by law to conduct
the APA grievance procedures if the University
were to adopt valid, adequate, and fair
grievance procedures of its oun; (@) under AS
14.40.170(b) (1), grievance procedures adopted
by the Board need only be '"reasonable,”™ and
the procedure:- 1instituted by the University
meet this test of reasonableness; and () to
the extent that the APA would require the
University to hold substantially more
extensive, time consuming, and expensive
procedures than would be required under the
validly adopted and reasonable University
grievance procedures, application of the APA
would be inconsistent with AS 14.40.170(b)(l).



legislature never intended to interfere with the Board of Regencs”
independent power to manage and govern the internal affairs of the
University; that the University"s grievance procedures are
reasonable; that application of the APA to the University"s
grievance proceedings would be inconsistent with AS 14.40; that the
APA by 1its very nature does not apply in the circumstances of this
case; that grievance prccedures are not 'procedures'™ within AS
44.62.330; that the APA only applies to "adjudicative facts" not
to "legislative facts;" and that the statutory framework governing
personnel matters for state agencies and other public employees
shows that the APA does not apply to the University"s grievance
prccedures.

We have reviewed all of the University®s contentions
listed above and conclude that they should be rejected. Therefore,

the APA"s procedures must govern any grievance hearings iIn the cas::

at bar.
(i) Applicability of the APA
As noted at the outset, AS 44.62.330-.630 governs the

adjudicative procedures of the University "except to the extent

that 1its inclusion 1is inconsistent with the provisions of AS
14.40." AS 44.62.330(a)(@S). The University notes that under AS
14.40.170(b) (1), the Board of Regents may "adopt reasonable rules,
orders and plans . . . TFfor the good government of the
" The University then argues that since its rules

university. . ..

governing grievance procedures are reasonable, an application of



the APA procedures to 1its grievance proceedings would he
inconsistent: with the authority of the Board tomanage the
University. More specifically, the University contends that the
APA procedures are inconsistent with AS 14.40 because they are
more extensive and costly than its own reasonable grievance

procedures, and thereforethey are precluded under AS

44 .62 .330(a) (45).

We think these contentions are adequately and correctl!v
answered by Judge Serdahely®s opinion Aden v. University of Alaska.
Mo. 3AN-85-17179 Civil (Alaska Super., Feb. 2, 1987). In rejecting
contentions similar to those advanced by the University in the

instant case, JudgeSerdahely held the following:

The Courtconcludes that AS 44.62 .330 et sea.
does apply to Defendant University of Alaska
and that Defendant®s grievance proceedings
must comply with the provisions of such Act.

In so ruling, the Court notes that on its
face, the APA applies to Defendant University
of Alaska. AS 44.62.330(45) (sic] expressly
provides that the provisions of the Act apply
to the "University of Alaska, except to the
extent that its inclusion is inconsistent with
the provisions of AS 14.40." Having reviewed
the provisions of AS 14.40, particularly
including the powers and duties of the
University President as defined in AS
14.40.210-.220, the Court concludes that there
is nothing inconsistent between such
provisions and the APA. Clearly, the
President®s power to appoint professors and
assistants, and to define and supervise the
duties of such persons, are not inconsistent
with the APA hearing procedure which 1is
designed to guarantee due process to persons
adversely affected by administrative action,
such as adverse employment or personnel
action.



(i1) Does the A?A govern intra-acencv adjudications, “nrh
as employee grievance hearings?

Three arguments advanced by the University of Alaska
converge here. The University contends that the statutory
framework governing personnel matters for state agencies and cublic
employees shows that the APA does not apply to University grievance
proceedings; that grievance procedures are not procedures within
AS 44.62.330; and that the APA applies only to adjudicative facts,

not legislative facts.

The University correctly observes that the State
Personnel Act, AS 39.25.010-.220, '‘governs personnel matters for
all state employees iIn non-exempt service positions." AS
39.25.090. Neither those state employees 1In non-exempt service
positions ncr state employees covered by the Public Employment
Relations Act (""PERA'™), AS 23.40.070-.260, are covered by the APA

procedures when grievance %roceedings are implicated.3 Therefore,

the University concludes that the ™"the Legislature intended

3. The personnel division of the Department of Administra
administers the State Personnel Act. AS 39.25.030. The labor
relations agency administers PERA. AS 23.40.090; AS 23.40.170.
Neither of these agencies are enumerated under .the APA. AS
44 .62.330(a).- However, hearings conducted pursuant to either of
these statutes contain considerable procedural protections. See
AS 39.25.170-.176; 2 AAC 10.400-.440. PERA applies to the
University when the University has a collective bargaining
agreement. See Alaska Community Colleges?7 Ped"n of Teachers v.
University of Alaska, 669 P.2d 1299 (Alaska 1983). Hearings
conducted under that agreement would be conducted pursuant to 2 AAC
10.400-.440. The University concludes that where no collective
bargaining agreement exists, hearings should be conducted pursuant
to internal policy. We think a more logical conclusion is that
where no collective bargaining agreement exists, hearings should

be conducted pursuant to the APA,



University employees to have only the same rights as state and

other public employees in personnel matters. . ..

University employees, however, are exempt from the State
Personnel Act. AS 39.25.110(5). Thus, they do not receive the
protection of grievance rules promulgated by the Director of
Personnel under AS 39.25.150(16). Consequently, the exclusion cf
other state personnel from the APA does net, 1iIn our Vview,
conclusively demonstrate that University personnel should be
similarly excluded.

The University relies on two statutes in support of its
argument that intra-agency grievance proceedings are not the type
of proceedings meant to be included within AS 44.62.330. First,
the APA"s definition cf "regulation”™ excludes anything which
“"relates only to the internal management of a state agency.”™ AS
44 .62 .640(a)(3).- Second, the State Personnel Act establishes
procedures for amendment of personnel rules affecting non-exempt
state employees. AS 39.25.140. Subsection (e) of this section
states, "£t]he rules adopted under this chapter relate to the
internal management of state agencies and their adoption is net
subject to the Administrative Procedure Act.” While the State
Personnel Act does not apply to University employees, the
University argues, by analogy, that a blanket legislative intent
exists not to have the APA apply to employment matters.

We believe these arguments are fundamentally flawed.
Both statutes refer to the application of the APA to an agency"s

rulemaking authority, i.e. the adoption of rules. Neither statute



applies to an agency®s adjudicatory functions. |If adjudication and

rulemaking were coextensive, these statutes would be controlling
here. However, the two functions differ significantly. Rulemaking
procedures are designed to ensure a fair and open adoption of
policy; adjudication procedures are intended to ensure a Tair
application of policy to parties.4 Thus, the fact that rulemaking
procedures do not apply to internal personnel rules does not
indicate that the protections of the APA"s adjudicatory procedures
are i1napplicable to individual personnel decisions.

The APA outlines . manner in which a hearing "to
determine whether a right, authority, license or privilege should
be revoked, suspended, limited, or conditioned”™ 1is initiated. AS
44.62.360. It similarly informs as to hew a hearing "to determine
whether a right, authority, license cr privilege should be granted,
issued or renewed” 1is iInitiated. AS 44.62.370. From these
provisions, the University concludes that the APA only covers
hearings which concern rights, .authorities, licenses, and

privileges, and that this does not include "intra-agency personnel

matters.” In support -of this argument, the University cites cases
from other  jurisdictions, holding that  their respective

4. See Wickersham v. State. Commercial Fisheries Entry
Cpmmin, 630 P.2d 1135, 1139, 1143-44 (Alaska 1984). also R.

Cass & C. Diver, Administrative Law 325 (1987) ('There is no doubt,
however, that the procedures requisite for decisions addressing
many members of an affected class on grounds generally applicable
classwide are minimal in comparison to the procedures
constitutionally required for individualized determinations.™).



administrative procedure acts are inapplicable to agency personnel
decisions.5

The University further contends that the APA adjudication
procedures are inapplicable because McGrath 1is not grieving
"adjudicative facts,” but rather "legislative facts."” As one court
explained, 'agencies employ rulemaking procedures to resolve broac
policy questions affecting many parties and turning on issues of

"legislative fact.®™ Adjudicatory hearing procedures are used in

5. In Abramson v. Board of Recrents, Univ. of Hawaii. 543 P.2d
253 (Hawaii 1976) , the plaintiff who was denied tenure and sued
asserted, 1iIn part, a denial of her rights under the Hawaiil APA.
Id. at 255. This portion of her claim, was rejected because the
coverage of that act was limited to ""a proceeding in which the
legal rights, duties or privileges of specific parties are required
by law to be determined after an opportunity for agency hearing.™"
1d. at 263. Accord Xlien v. State 3d. of 5duc.. 547 So, 2d 549,
551-52 (Ala. Civ. App. 1933), cert. cuashed by Ex parte Klein 547
So. 2d 554 (Ala. 1989). However, Alaska®s APA has no such
limitation. Therefore, this authority is net on point here.

The University of Alaska interprets McCarrev
Commissioner of Natural Resources. 526 P.2d 1353 (Alaska 1974), as
holding that ™"the APA applies only where a particular agency
statute provides for a hearing and adjudication.”™ This, however,
overstates the holding. The APA"s adjudicatory chapter only
includes the 'Division cf Lands under Alaska Land Act where
applicable.” AS 44.62.330(a)(9) (emphasis added). The land act
gave the commissioner discretion to terminate grazing leases;
hence, we held that application of the APA was not required.
McCarrev. 526 P.2d at 1356. Where not similarly limited, however,
the APA would apply across the board. McCarrev quotes from the
federal APA, which, like the Hawaii APA, 1is limited to cases where
"adjudication [is] required by statute to be determined on the
record after opportunity for an agency hearing.”™ 526 P.2d at 1356
n.17 (quoting 5 U.S.C.A. 8 554 (1967)). Alaska"s APA as it applies
to the University has no such limitation; indeed, it specifically
applies "notwithstanding similar provisions in the statutes dealing
with the state boards, commissions, and officers listed.” AS
44 _.62.330(a). Thus, the fact that the adjudicatory provisions of
the APA do not apply to terminationof agrazing lease does not
dictate that they are inapplicable to University of Alaska

grievance procedures.



individual cases where the outcome 1is dependent on the resolution
of particular "adjudicative facts."” Independent Bankers Ass® <cf
Georgia v. Beard of Governors of Fed. Reserve Svsm, 516 F.2d 1206,
1215 (D.C. Cir. 1975).6

The limitation of administrative adjudicatory hearincs
to adjudicatory facts 1is not made explicit 1iIn the APA.7
Nevertheless, the distinction has been recognized. See wjekersham
v. State, Commercial Fisheries Entrv Comm®n, 630 P.2d 1135, 1143-
47 (Alaska 1934) (refusing to apply the more relaxed public notice
requirements of rulemaking procedures to adjudicatory procedures
which involve individual rights). The structure of the APA, which
establishes separata procedures for rulemaking and adjudications,

suggests that Alaska has implicitly limited adjudicative functions

6. In IndependentBankers, the United States Court of Appeals
for the District of Columbia Circuit adopted the TfTollowing
distinction:

Adjudicative Tfacts are the facts about the
parties and their activities, businesses, and
properties. Adjudicative facts usually answer
the questions of”vho did what, where, when,
how, why, with what motive or intent;
adjudicative facts are roughly the kind of
facts that go to a jury 1iIn a jury case.
Legislative facts do not usually concern the
immediate parties but are general facts which
help the tribunal decide questions of law and
policy and discretion.

516 F.2d at 1215 n.26 (quoting 1 X. Davis, Administrative Law
Treatise S 7.02 at 413 (1958)).

7. ££. California Code, Government Code SS 11000-11529 at 5
11500(F) (West 1980), which defines "adjudicatory hearing’ to mean
"a state agency hearing which involves the personal or properry
rights of an individual, the granting or revocation of an
individual®s license, or the resolution of an issue pertaining to

an individual. "
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to adjudicatory facts and rulemaking functions to legislative
facts. Compare AS 44.62.010-.320 with AS 44.62.330-.630. See also
AS 44.62.640(a) (@) (defining regulation). Further, the distinction
iIs one which must be made iIn order to determine whether an
administrative entity has made an adjudicatory decision for
purposes of Appellate Rule 602(a)(2). See Kollodge v. State. 757
P.2d 1028, 1033 (Alaska 1988); Ballard v. Stich. 628 P.2d 918, 920
(Alaska 1981) . Finally, the bifurcation of administrative
functions along the legislative/adjudicative facts distinction 1is
recognized in both federal and other state courts.3

The formal grievance complaint filed by both McGrath and
Mohr does not explicitly distinguish between legislative facts and
administrative facts. The grievance complaint alleges
“[ijnappropriate placement cf former community college faculty in
rank . . . . Inappropriate denial of tenure for certain former
community college faculty8 . . . Discriminatory treatment by UA
administration against grievants.”

Upon remand, it will be left to the parties and the
grievance council to 1identify any claims of McGrath and Mohr
involving legislative facts, as such issues are not controlled by

the adjudicative provisions of the APA.

8. See 1 K. Davis, Administrative Law Treatise S 7.06 (1958)
and cases citid therein. Ballard defined the test for determining
when an agency 1is engaging in adjudication as "functional.”™ 628
P.2d at 920. "Whenever an entity which normally acts as a
legislative body applies policy to particular persons in their
private capacities, 1instead of passing on general policy or the
rights of individuals in the abstract, it is functioning as an
administrative agency within the meaning of Appellate Rule
[602 (a)(2)]-" I1d.; Kollodge. 757 P.2d at 1033.
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3. Does application of the APA to University of Alaska®s
Grievance proceedings impermiss iblv  circumscribe
explicit and implicit constitutional and statutory grants
of power to the University 1in the area of personnel
management?

As to this 1issue, we again refer to and adopt the
reasoning of Judge Serdahely in Aden v. University of Alaska. In

rejecting the same argument as the University makes in the case at

bar,

Judge Serdahely stated,

Nor does the Court find that the application
of the APA to Defendant"s grievance procedure
violates provisions of Alaska®s Constitution
establishing the University of Alaska and its
Board of Regents. Likewise, the Court 1is
unpersuaded that requiring Defendant to comply
with the APA in connection with its grievance
procedure constitutes unconstitutional or
impermissible interference with the internal
affairs or academic freedom of the University.
In this Court®"s Vview, the University"s
academic freedom is strengthened, rather than
undermined, by the existence of a grievance
procedure for adverse employment decisions
which comports with the basic requirements of
the APA and due process. Ultimately, if
Defendant seeks, to be exempted from the
workings of the APA. 1t must seek such remedy
from the Legislature, not this Court.

(Emphasis added).

3708
-14-



[11. CONCLUSION

The jJudgment of the superior court is RETV2RSED and the

matter is REMANDED for further proceedings consistent with this

opinion.9

9. Our resolution of the appeal has made it unnecessary to
address any of the other 1issues and arguments raised by the

parties.

On remand, we suggest that it would not be inappropriate
for the grievance council to iIntegrate the adjudicatory provisions
of the APA into its grievance procedures by following the hearing
procedures outlined by Judge Serdahely in his August 25, 1987
"Order Regarding Administrative Hearing,' which was entered in the

Aden case.
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Before: Moore, Chief Justice, Rabinowitz,
Burka, Matthews and Compton, Justices.

PER CURIAM.

The University of Alaska-Anchorage (University)
terminated Rose M. Odum as an associate professor. She filed a
complaint for declaratory relief, claiming that the University had

denied her due process of law guaranteed by the United Statesl and

1. U.S. Const, amend. V, provides iIn part:

No person shall be . . . deprived of life,
liberty, or property, without due process of
law . . . .



Alaska Constitutions,2 and also had denied her procedures
guaranteed by the Alaska Administrati e . Procedures Act (APA),
AS 44.62.330-630. She moved for a preliminary injunction, which

was denied. Odum seeks review. We reverse.

I. FACTUAL AND PROCEDURAL BACKGROUND3

Odum was a tenured associate professor at the University.
Laura W. MacLachlan, Dean of the University"s School of Nursing
and Health Sciences, received complaints about Odum. Unable to
resolve the complaints internally, MacLachlan asked the University
Provost to appoint a Performance Review Group to evaluate Odum®"s
performance.

The Provost appointed a Special Peer Review Committee
(Committee) to review C-dun"s performance. The chailrperson
circulated a set of guidelines for the conduct of the hearing.
These guidelines provided that each parry would have an opportunity
to make opening and closing statements, present testimony and
documentation, and question each other"s witnesses. The guidelines
permitted the parties to be advisad by legal counsel, but

prohibited counsel from questioning witnesses or speaking on behalf

2. Alaska Const, art. 1, S 7, provides in part:

No person shall be deprived of life, liberty,
or property, without due process of law. . .

3. These facts are constructed from the Petition for Review,
the Response to Petition for Review and attached exhibits.
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of the parties. After the hearing, and following receipt of the
Committee™s recommenc Lon, MacLachlan terminated Odum.

Odum filed suit. She moved for a preliminary injunction
to enjoin enforcement of her termination during che pendency of the
proceeding. Superior Court Judge J. Justin Ripley denied without
comment Odum®s motion for preliminary injunction. Odum filed a
Petition for Review pursuant to Alaska Appellate Rule 402. We
granted her petition, and directed the parties to address the
following issues: 1) whether the APA requires that pre-termination
hearings held by the University must comply with the procedures
outlined in the APA; and 2) whether the right to a pre-termination
hearing guaranteed by the due process clause of the Alaska
Constitution includes the right to be represented by counsel, that
is, the right to counsel who is permitted to question witnesses axd
make arguments.

We conclude that the APA governs pre-termination hearings
held by the University. Since the APA affords the right to counsel
to participate in hearings, we do not reach the question whether

due process of law also requires the University to allow counsel

to participate.

1. STANDARD OF REVIEW

The interpretation of a statute is a question of law

which 1nvolves this court®s independent judgment. McGrath wv.
University of Alaska. 813 P.2d 1370, 1371 n.l (Alaska 1991). *On

questions of law, this court is not bound by the lower court"s
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decision. . . . Our duty is to adopt the rule of law that is most
persuasive in lightof precedent, reason, and policy."" Guin v. Ka.

501 P.2d 1281, 1284 n.6 (Alaska 1979).

I111. PRE-TERMINATION HEARINGS AND THE APA

We have consistently held that due process of law
guaranteed by the United States and Alaska Constitutions requires
a pre-termination hearing. Storrs v. Municipality of Anchorage.
721 P.2d 1146, 1149-50 (Alaska 1936), cert, denied. 479 U.S. 1032
(1987); Kenai Peninsula Borouch Bd. of Educ. v. Brown. 691 P.2d
1034, 1037 (Alaska 1984); McMillan v. Anchorage Community Hoso..
646 P.2d 857, 864 (Alaska 1982); University of Alaska v. Chauvin.
521 P.2d 1234, 1238 (Alaska 1974); Nichols v. Eckert. 504 P.2d
1359, 1366 (Alaska 1973) (Erwin, J., concurring).

While the University agrees that Odum was entitled to a
pre-termination hearing, 1t contends that this hearing was net
governed by the APA. TheoﬁPA provides:

The procedure of the state boards . . . listed

in this subsection . . . shall be conducted

under AS 44.62.330-44.62.630. This procedure,

including, but not limited to, accusations and

statements of issues, service, notice and time

and place of hearing . . . conduct of hearing
. shall be governed by this chapter

AS 44.62.330(a) (emphasis added).

The University presents no persuasive reason why the
mandatory language of AS 44.62.330(a) should not apply to pre-
termination proceedings. Alaska Statutes 44.62.330-.630 govern

the procedures to be employed by the University "except to the
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