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Chapter 7
Anti-Display Laws

Anti-display Laws regulate the method by which pornographic
Horials can be publicly displayed. Statutes or ordinances may
je enacted to restrict the display of sexually explicit materials
minors. In order to withstand constitutional challenges, such
iI3ws should apply only to materials that are obscene as to
inors,738 The regulations also should contain reasonable time,

place, and manner restrictions >4
In MS. News Co. v. Casado,740 the United States Court of

appeals for the Tenth Circuit upheld a Wichita, Kansas, ordinance
which restricted the display of material "harmful to minors." 741
lhe Wichita ordinance defined "harmful to minors" as any

descri?tjon,, exhibition, presentation or
representation, in whatever form, of nudity, 3exual
conduct, sexual excitement, or sado-masochistic abuse

when the material or performance, taken as a whole, has
the following characteristics:

(a) The average adult person appldyin_g
contemporary community standards would find
that the material or performance has a

predominant tendency to appeal to a prurient
interest in sex to minors; and

738 See, Ginsberg v. New York, 390 U.S. 629, 645-47(1968).

739 see, Young v. American Mint-Theatres, 427 U.S. 50,
63(1976).

740 721 F.2d 1281(10th Cir. 1983).
741 Wichita, Kan., Ordinance no. 36-172, S5.68 156(1985).
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he average adult person applying
temﬁorary community standards would “find
t the material or performance depicts or
cribes nudity, sexual conduct, sexual
excitement or sado-masochistic abuse in a
manner that is' patently offensive to
prevailing standards in the adult community
Wl(tjh respect to what is suitable for minors;
an

(b) T
con
tha
des

(c) The material or performance lacks serious
literary, scientific, educational, artistic,
or political value for minors.742

The ordinance also provided criminal penalties.

The penalties may be imposed when any person havi_ngi
custod!, control’ or su,pe[vmon of any commercia
establishment shall knowingly;

(@) display material which is harmful to minors
in such a way that minors, as a part of the

invited general public, will be exposed to
view such material provided, however, a
person shall be deemed not to have
‘displayed" material harmful to minors if
the maferial is kept behind devices commonly
known as “blinder racks" so that the lower
tvo-thirds of the material is not exposed to
view. 743

The court of appeals found that the definition of "hamful
to minors" properly tracked the standards enunciated in Ginsberg
v. New York744/ and Miller v. California.745 The requirement
that the lower two-thirds of the material be covered was neithar

742 id.

743 id.

744 390 U.S. 629, 645-47(1968).
745 413 u.S. 15, 24(1973).
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hCoad nor vague.”6 While the ordinance did restrict an
o*e

W opportunity to view the materials, it did not prevent an

1P from purchasing them.747 The court found the ordinance to

N 3reasonable 7ime, place, and manner restriction justified by
<

1hegovernment's interest in protecting minors,748

A Minneapolis, Minnesota, ordinance749 which was more
cestr"ctive than the one enacted in Wichita withstood a
ngtitutional challenge in Upper Midwest Booksellers v. City of
Hannear) 0118750 The Minneapolis Ordinance provided,

It is unlawful for any person commer(:|a||¥ and
knowingly to exhibit, display, sell, offer to sell,
%l,ve away, circulate, distribute, or attempt to. ,
distribute any material which is harmful 'to minors in
its content in anj place where minors are or may be
present or allowed to be present and where minors” are
able to view such material unless each item of such
material is at all times kept in a sealed wrapper.

(a) It

is also unlawful for any person

|
commermall;r and knowingly to exhibit,
display, sell, offer to sell, glve away,
circulate, distribute, or aftempt fo
distribute any material whose cover,

covers, or packaging, standing alone, is
harmful to minors, in any place where minors
are able to view such material unless each
item of such material_is blacked from view by
an opaque cover, The requirement of apn
opaque . cover shall be deemed satisfied
concerning such material if those portions_ of
the cover, covers, or packaging containing
such material harmful to ‘minors are

746 721 F,2d 1281, 1287(10th Cir.1983).
747 1d. at 1288-89

748 1.
749 Minneapolis, Minn., Ordinances S$385.131{1985).

750 602 F. Supp. 1361(D. Minn. 1985).



blocked ftor. view by an jpaque cover, ¢Si

The Booksellers maintained that the requirement of a seai
wrapper was unduly restrictive as to an adult's right to 9%-%
the materials which were harmful to minors but not to adults 75
The Court concluded that any inconvenience suffered adui®
patrons was not sufficient to render the restrictiond
unconstitutional.753 if adults* wanted to peruse the material
covered by the ordinance, the Court reasoned that they would t9
able to do so in one of several ways: 1) ask a clerk to remove
the wrapper; 2) view an "inspection copy" kept behind the store
counter, or 3) view the material in an "adults only" pornography
outlet that excludes minors.754

Display laws which define "harmful to minors" with language
other than the Ginsberg standard have been found

unconstitutional.755

75" Minneapolis, Minn., Ordinances S$385.131(6)(a)(1985).

752 602 F. Supp. at1370. J
755 ld. at 1372. j
754 id %1
755  See, Hillsboro News Co. v. City of ampa 451 F. Supp. |
9526M.D. Fla. 1978) (ordinance restricted djsp of "offensive
sextual material”™ found unconstit t|on Iy vag B Amerlcan(
Booksellers Ashs_rg.v: Mcé\uhflfe 533 FI Supp. f Gal T7BTI
statute rohibitin | ayor sale to mmorso material <
c(ontatljnin? pnude f_iggres hpeldyoverbroadbe cause r0h|b|t?on i
extends fo material not obscene as to mlnors[)) American |
Booksellers Asa'n, Inc. b. Superior Court, 129 Cal.
181|Ca. Rptr. 3?|>(1982) (ordinance ﬁverbrohad because |t required
sea materjal containin n to whose primar urpose |SJ‘
sexquarousal regaré? sg ?)\l/vhpet?] obscenpe as ytopmpmorS)
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While opaque covers and sealed wrappers are a permissible
eans restricting the display of sexually explicit materials

minors, a Virginia statute which simply made it unlawful to
1:—31ro|ayl material harmful to minors in a manner "whereby juveniles
may examine and peruseit" was foundunconstitutional.756 The
virgin*-3  statute contained noprovisions for the use ofopaque
Overs and the court found that outlets would face unreasonable
ourdens in complying with the statute.757 They would have to
deprive adults of the material, remove it from their shelves or
5an minors from their stores.758 The Court also found the idea
Of outlets restructuring their premises and creating an "adults
only" section to be unreasonable.759 The Court concluded the
statute was overbroad as a time, place and manner restriction.7*"
ft requirement of opaque covers or "blinder racks" would have
narrowed the scope of the restriction and could have provided the

v. City of Buffalo, 61 A.D.2d 323, 402 N.¥.5.2d

r alderon
685( 1% /8} {ordna ce overbroad because it prohlblted sale and
exhibition to juveniles of material that was not obscene as
uvenlles) Oregon v. Frink, 60 O 209 653 P 24 553( 1982)

App.
ot all ity to. minors
pr

r,
(statute proh|b|t|ng disseminatio
mi oh|b|t|on to material that

overbroad because it ‘does not ||
IS obscene as to juveniles).

7™ American Booksellers Ass'n v. Strobel, 617 F. Supp.
69 (E.D. Va. 1985).

0
t

757 id. at 706.
758 id. at 702-03.
759 id.

760 ld. at 706.
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basis for the court upholding the statute in this case.761

761 id. at 706-07.
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To the extent that such implicit or explicit coercion
s place as a result of these materials, we all agree that it
3 harm. There has been other evidence, however, about the
to which such material might for some be a way of
vitalizing their sex lives, or, more commonly, simply
Sctituting a part of a mutually pleasurable sexual experience
poth partners. On this we could not agree. For reasons
gating largely to the question of publicness in the first sense
ssed above, some saw this kind of use as primarily harmful.
Others saw it as harmless and possibly beneficial in contexts
Suich aS this* Some professional testimony supported this latter
P~ Dut we have little doubt that professional opinion is also
divided on the issue.
perhaps the most significant potential harm in this category
exists with respect to children. We all agree that at least
guch, probably most, and maybe even all material in this
category, regardless of whether it is harmful when used by adults
only, is harmful when it falls into the hands of children.
Exposure to sexuality is commonly taken, and properly so, to be
primarily the responsibility of the family. Even those who would
disagree with this statement would still prefer to have early
exposure to sexuality be in the hands of a responsible
professional in a controlled and guided setting. We have no
hesitancy in concluding that learning about sexuality from most
of the material in this category is not the best way for children
to learh about the subject. There are harms both to the children
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themselves and to notions of family control over a chi®,
introduction to sexuality if children learn about sex frOB
kinds of sexually explicit materials that constitute the bu”
this category of materials.

We have little doubt that much of this material does
its way into the hands of children, and to the extent that
does we all"agree that it is harmful. We may disagree about-
extent to which people should, as adults, be tolerated

V

engaging in sexual practices that differ from the norm, but *

all agree about the question of the desirability of expo8

children to most of this material, and on that our unanian®
agreement is that it i3 undesirable. For children to be taugfcf

by these materials that sex is public, that sex is coramerct*!

and that sex can be divorced from any degree of affection, lor*-

commitment, or marriage is for us the wrong message at the

time. We may disagree among ourselves about the extent to vhi<]|
the effect on children should justify large scale reatricticsg

for that reason alone, but again we all agree that if t
question is simply harm, and not the question of regulation
law, that material in this category i3, with few exceptioi
generally harmful to the extent it finds its way into the h
of children. Even those in society who would be It
restrictive of sexually explicit materials tend, by and larger
limit their views to adult3. The near unanimity in society

the effects on children and on all of society in expos
children to explicit sexuality in the form of even non-viol

1



31d non-degrading pornographic materials makes a strong statement
about the potential harms of this material, and we confidently
agree with that longstanding societal judgment.

Perhaps the largest question, and for that reason the
question we can hardly touch here, is the question of harm as it
relates to the moral environment of a society. There is no doubt
that numerous laws, taboos, and other social practices all serve
to enforce some forms of shared moral assessment. The extent to
which this enforcement should be enlarged, the extent to which
sexual morality is a necessary component of a society's moral
environment, and the appropriate balance between recognition of
individual choice and the necessity of maintaining some sense of
community in a society are questions that have been debated for
generations. The debates in the nineteenth century between John
Stuart Mill and James FitzJames Stephen, and in the twentieth
century between Patrick Devlin and H.L.A. Hart, are merely among
the more prominent examples of profound differences in opinion
that can scarcely be the subject of a vote by this Commission.
We all agree that some degree of individual choice is necessary
in any free society, and we all agree that a society with no
shared values, including moral values, is no society at all. We
have numerous different views about the way in which these
undeniably competing values should bhest be accommodated in this
society at this time, or in any society at any time. We also
have numerous different views about the extent to which, if at
all, sexual morality is an essential part of the social glue of



this or any other society. We have talked about these | )
but we have not even attempted to resolve our differenc* i
because these differences are reflective of differences that
both fundamental and widespread in all societies. That we hav
been able to talk about them has been important to us, and thér
Is no doubt that our views on these issues bear heavily Qn
views we hold about many of the more specific issues that ha?
been within the scope of our mission.

Thus, with respect to the materials in this category, ther#
are areas of agreement and areas of disagreement. We unanimously
agree that the material in this category in some settings &
when used for some purposes can be harmful. None of us think
that the material in this category, individually or as a clas3
IS in every instance harmless. And to the extent that some of
the materials in this category are largely educational or
undeniably artistic, we unanimously agree that they are littla
cause for concern if not made available to children are foisted
on unwilling viewers. But most of the materials in this category-"
would not now be taken to be explicitly educational or artistic,
and as to this balance of materials our disagreements are
substantial. Some of us think that some of the material at soae
times will be harmful, that some of the material at some timea
will be harmless, and that some of the material at times will be
beneficial, especially when used for professional or
nonprofessional therapeutic purposes. And some of us, while
recognizing the occasional possibility of a harmless or
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Dene ficial use, nevertheless, for reasons stated In this section,
feel that on balance it is appropriate to identify the class as
~armful as a whole, if not in every instance. We have recorded

disagreement, and stated the various concerns. We can do
kittle more except hope that the issues will continue to be
jj.scussed. But as it is discussed, we hope it will be recognized
tnat the <class of materials that are neither violent nor
degrading is at it stands a small class, and many of these
disagreements are more theoretical than real. Still, this class
is not .empty, and may at some point increase in size, and thus
the theoretical disagreements may yet become germane to a larger

class of materials actually available.

5.2.4 Nudity
We pause only briefly to mention the problem of mere nudity.

Hone of us think that the human body or its portrayal is harmful.
But we all agree that this statement is somewhat of an
oversimplification. There may be instances in which portrayals
of nudity in an undeniably sexual context, even if there is no
suggestion of sexual activity, will generate many of the same
issues discussed in the previous section. There are legitimate
questions about when and how children should be exposed to
nudity, legitimate questions about public portrayals of nudity,
and legitimate questions about when emere" nudity stop3 being
"mere" nudity and ha3 such clear connotations of sexual activity
that it ought at least to bo analyzed according to the same

factors that we discuss with respect to sexually explicit

347
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S 12.55.135 Alaska Statutes Supplement

properly found that the case was aggra-
vated, particularly since the defendant
was on felony probation at the time that
he committed the new offenses, and his
prior conviction was for a more serious
class of felony ofTense, the judge could nol
properly impose a sentence greater than
five years, the maximum sentence for a
class C felony. Bayne v. State, 799 P.2d
1347 iAlaska Ct. App. 19901.

Decision to increase presumptive
sentence upheld. — The sentencing
court did not err in increasing, pursuant
to AS 12.55.155 (cl(9), the defendant's pre-
sumptive term of imprisonment due to ag-
gravating factors. Given that the plea
agreement authorized the cout to
broaden its consideration from the specific
criminal act for which the defendant was

convicted to the totality of the defendant¥s'

criminal misconduct when issuing a sen-
tence. and because the defendant's acts
were closely related in time and circum-
stances. the court’s decision to find that
the defendant knew that the offense in-
volved more than one victim was permis-
sible as a matter of law. Mills v. State.
$39 P.2d 417 (Alaska Ct. App. 1992).

B. First-Offenders,

Election to impose consecutive term.
— Where judge understood that he had
discretion to impose first felony offender's
sentences either consecutively or concur-
rently and explained his decision to im-
pose consecutive terms, thedecision estab-
iisned sood cause. Jerrel v. State, 851
P.2d 1365 (Alaska Ct. App. 1993).

Sentence for first-time offender in
excess of presumptive sentence for
second or third offenders.

Composite term ofeight years with four
years suspended, for a first felony offender
convicted for selling cocaine in U\t or '/s
ounce packages on nine occasions, was
clearly mistaken, and the sentence was
tnerefore remanded for imposition of a
composite term not exceeding six years
with three years suspended. Major v,
Slate. 796 P.2d 341 (Alaska Ct. App.
1990).

«Justification not to suspend. — One-
year unsuspended portion of composite
sentence for first feionv offender wasjusti-
fited where defendant's separate acts of
perjury svere nol particularly mitigated,
since they exposed an officer to potential
harm and defendant's motivation might
have been characterized as vindictiveness
or spite. Jerrel v.'Stale. 851 P.2d 1365
(Alaska Ct. App. 1993).

Standard for finding exception to
Austin rule. — The clear and convincing
evidence standard should be applied to
finding an exception to the rule in Austin
v. State. 627 P.2d 657 (Alaska Ct. App.
1981). which held that first felony of-
fenders convicted of oSTenses for which no
presumptive term is specified should nor-
mally receive more favorable sentences
than the presumptive term for second fel-
ony offenders convicted of like crimes.
Buoy v, State. 818 P.2d 1165 (Alaska Ct.
App. 1991).

When conduct amounting to a probation
violation is the sole basis for a finding of
extraordinary circumstances, the conduct
should be established by clear and con-
vincing evidence (not merely a preponder-
ance of the evidence) before an excep-
tional sentence under Austin li.e.. a sen-
tence for a first offender which is greater
than the presumptive sentence for a sec-
ond offender! is imposed. Andrew v. State.
835 P.2d 1251 i.-Maska Ct. App. 1992).

Use of circumstance established by
preponderance of evidence. — In pro-
bation violation cases, because the defen-
dant's poor potential for rehabilitation,
and not the probation violation itself was
the circumstance justifying an Austin
rule exception, it was the former, not the
latter, that had to be established by clear
and convincing evidence. Hence, even
when established by a mere preponder-
ance of evidence, a probation violation
could be factored together with other evi-
dence concerning the defendant’ rehabili-
tative potential. Andrew v. State, 835
P.2d 1251 (Alaska Ct. App. 1992).

Sec. 12.55.135. Sentences of imprisonment for misdemeanors,
(@ A defendant convicted ofa class A misdemeanor may be sentenced
to a definite term of imprisonment of not more than one year.

iDi A defendant convicted of a class B misdemeanor may be sen—

tenced to a definite term of imprisonment of not more than 90 days
unless otherwise specified in the provision of law defining the offense.
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S 12.55.145 Code of Criminal Procedure 3 12.55.145

ic) A defendant convicted of assauit in the fourth degree committed
in violation of the provisions of an order issued under AS 25.35.010 or
25.35.020 shail be sentenced to a minimum term of imprisonment of
20 days.

id) A defendant convicted of assault in the fourth degree upon a
uniformed or otherwise clearly identified peace officer, fire fighter.
-Directional officer, emergency medical technician, paramedic, ambu —
lance attendant, or other emergency responder who was engaged in
the performance of official duties at the time of the assault shall be
sentenced to a minimum term of imprisonment of 30 days.

lei Except as provided in AS 12.55.055(f). if a defendant is sen—
tenced under lei, id), or (f) of this section,

(1) execution of sentence may not be suspended and probation or
parole may not be granted until the minimum term of imprisonment
has been served:

12) imposition of a sentence may not be suspended except upon con—
dition tnat the defendant be imprisoned for no less than the minimum
term of imprisonment provided in the section; and

@ the minimum term of imprisonment may not otherwise be re—
duced.

(@ A defendant convicted of criminal mischief in the third degree in
violation of AS 11.46.484(a)(2), whose conviction is not a felony under
AS 11.46.484(c), shall be sentenced to a definite term of imprisonment
of at least 72 hours but not more than one year. (56 12 ch 166 SLA
1978; am 5 2 ch 139 SLA 1980; am 5 22 ch 59 SLA 1982; am 3 13 ch
61 SLA 1982; am 3 31 ch 143 SLA 1982; am 55 4.5 ch 92 SLA 1983;

am 53 5. 6 ch 53 SLA 1991)

Cross references. — For legislative Effect of amendments. — The 1991
findings ani purpose in connection with amendment, effective September 13. 1991.

the enactment of subsection If), see 45 1  rewrote subsection (e) and added subsec-
and 2, ch. 53, SLA 1991 in the Temporary tion if),

and Special Acts.
NOTES TO DECISIONS

Sentence disapproved. — Trial ground and personal characteristics pro-
court's sentencing decision was clearly vided little basis for characterizing his
mistaken where the sentence fell near the case as particularly mitigated, including

bottom of the authorized range of sen- two prior misdemeanor convic'. ons. State
tences for fourth-degree assault and the v. Huletz. .338 P.2d 1257 (Alaska Ct. App
evidence concerning defendant's back- 19921.

Sec. 12.55.145. Prior convictions.

NOTES TO DECISIONS

Applicability. — Section applied in de- Mancini v. State. 341 P.2d 184 (Alaska
fining what a "prior felony conviction” is Ct. App. 1992).
for purposes of AS 12.55.155(c)! 15).
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TABLE 3

CYCLE
g
| - One of the most common questions asked from a public that knows
fcv !~ J11** poat Chid P°rn°graPhy is: “How does child pornography
e . ?,n' diagram explains one of the most common ways a child
Hgis introduced to pornographic activity:

(1) Pornography is shown to
the ch?ld for "sex educa-

tion,"
121 Attempt to convince child (6) Photographs or movies are
.explicit sex is acceptable, taken “of the sexual ac-
t-'even desirable. tivity.

Cycle of Pornography

*

) Child porn used to con- 15Some o f' these sessions
vince child that other chil- progress to sexual activity.
dtren kare sexually active -
it's ok.

(4) Child pornography desensi-
tiaes - lowers child's inhi-
hitions.

S. O0"Brien, Child Pornography ,
(1983) .
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Evangelism Conference Helps Teens Live to Tell

7/c.uth forChrist is "goin’ coastal with
@ the cdttse" this summer, offering

young people a mega-event destined to
change their lives—and their world—for
the better.

In an age of overhyped and morally
bankrupt entertainment, DC/LA '94 may
be the finest alternative families have
had in years. It's more
than a Christian music
festival. It's ayouth
evangelism fiipcr-
eonferenee designed to
ignite a spirit of revival
in students from across
America. Attendance
should exceed 20,000.

"The media be-
lieves this is a lost
generation apathetic to
social issues," said con-
ference director Geoff
Cragg. "'DC/1.A "%
trains and motivates
teenagers to share the
Gospel. We want
them to have a great
time while they focus
0n knowing What they
believe, living what they believe and
telling 0thers what they believe."

Contemporary Christian musician
Geoff Moore believes strongly in this
superconference. In fact, he and his
band, The Distance, wrote and recorded
the event's theme song, "Live to Tell."

"Revival, historically, has started
among the young," Moore told parental
revival, so I'm excited about being asso-
ciated with an event that equips young
people to share their faith."

Scheduled forJuly 27-31in Washing
ton, D.C., and August 17-21 in Anaheim.
Calif., this triennial event includes gen-
eral teaching sessions, sma'l-group

uuuuvuuuuu
N BYOUTH EVANGELISMQ t

activities, music, comedy, drama and

other character-building opportunities for

teens and adults alike. Youth Specialties
will even present seminars specifically for

youth leaders.

Focus on the Family's youth culture
specialist Bob DeMoss, Brenknwin/ editor
Greg Johnson and srio editor Susie
Shellenberger will join Miles
McPherson, Josh McDowell,
Ken Davis, Duffy Rot>hins
and other popularyouth
speakers. DeMoss will chal-
lenge teens to rethink their
media diets and "learn to
discern" inan effort to make
godlv entertainment choices.

DC/LA '94 wih also
feature concerts by contemp-
orary Christian artists includ-
ing Petra, Lisa Bevili, Steven
Curtis Chapman, Newsboys,
Rachel Rachel, DC Talk,
Geoff Moore and the Distance,
DeGarmo and Key, PFR,
Kim Boyce and many others.

Anotherimportant
facet ol the Washington, D.C.,
event is the culmination of
"True Love Wails," a much-publicized,
national campaign promoting sexual ab-
stinence among adolescents. On July 29,
as many as | million "covenant cards" will
be placed in Ihe mall area between the
Capitol Building and the Washington
Monument. Fach card representsayoung
person somewhere in the U.S. who has
pledged sexual purity until marriage as
partofa covenant relationship with God.

First-time faith. Radical recommit-
ment. Fnergized evangelism. Strength
to abstain, DC/LA '94 intends to meeta
broad spectrum of needs by pointing teens
to Jesus Christ. And it's one extravaganza
more interested in nelp than inpe. To find
out more, call 1eN00-735-DCLA.

Clinton Sounds Sour Note

ox. Drugs. Offensive language.

Toons templed to indulge practically
L1vo 1 prosidonli.il "so.il ofnpprov.il"
now, based on Bill Clinton's choice of
musical role models. Affectionately
dubbed "The Rock & Roll President/'
Clinton has reinforced his MTV image by
inviting Soul Asylum and Boy/. Il Men
to perform concerts at the White | louse.
Both groups espouse unhealthy world-
views at odds with traditional values.

Rolling Stone epitomized Soul
Asylum as "forever being a half-step
away from a number of 12-step pro-
grams," describing Ihe band members'
alcohol and hallucinogenic mushroom
abuse. One member, Dave Pirner, also
confessed, "l can't deny that there's a
real sexuality about [our| music that I'm
totally addicted to."

Likewise, Boy/ Il Men sings crude,
lusty lines such as "it's my duly to rub
that booty" (from the appropriately tilled
"Uuli Aali").

Throughout his 1992 presidential
campaign, candidate Clinton insisted
that character u as not the issue, it would
appear that he chooses his music with the
same lack of discretion and discernment.
But parents still have a vote. Until the
bands invited to the Oval Office prove to

be better role models,

don't let [he music
of he White I'louse
become the music
of your house.



MEDIA

W aiving the Right
to Remain Silent

x'"Vimoone once said, "Tis bettor to
remain silent and be thought a fool,

than to open your mouth and remove
all doubt." Celebrities—musicians in
particular—have a penchant for doing
Just that in interviews. What comes out
Is often a revelation as to the attitudes and
agendas benind the individual. Consider
the following evidence:

ViV STEPMIZiS) UOCI ICO:

Etertainmment creatorof ABC-TV's steamy

COp Show NY1I'D Blue
"Pushing at the edge of
broadcast standards is some-
thing I've always done.
America has a real strong
Puritan ethic. 1don't like it.
Broadcast standards simFIy
are whatever they'll finally
let you do. That becomes the new
standard." Tocm,if, SlesMl

TUPAC SHAKUR:Fangsta rapper/
actor who has tangled with the law
"The fact is, unless | want to turn
into an Uncle Tom, 1 will be a
statistic. There'sno way around it...
| will either be in jail or'dead or be so
f—ing stressed out from nor going to
jailordying or on crack that I just
pop avessel." rieitiirrr.s/s.l

GERALDO RIVERA: host of the TV

talk ShOW, Geraldo

"I'm not well-educated. When 1was
youn%, I never read the things most peopli
did. So now I'm trying to re-educate m\
self ~ Currently, I'm reading Howard
Stern’s new book, private Paris."
nitittimiiiiil MU, 11:26198

SHARON STONE: actress,
Basic Instinct, $Iiver

"l have to straighten out
my karma. I've hecome
a se\ symbol, which is
an absurd thing for me.

Particularly since I symbol-

ize akind of sex [don't
believe in." llom.i, v*u

ROSEANNE ARNOLD: television actress
"I 'don't give a d— about the Emmys.
Five, six years they never nominated the
Roseanne SNOW ... SO they can just kiss
my butt!" nieTnnisla Show. 111019

MIKE INEZ: member of Alice in Chains
"We're prettg much Satan's penis incar-
nated into a band." Kir. 12193

MUSIC -

TIM BURTON:
producer of
Disney's Nightmare
Before Christr_nas
"If we can disturb

Lustone child, it will
ave been worth it."

KEITITRICHARDS: member of The
Rolling Stones

"You're 30 feet up [on stage|. You have
everyone down there. It's already a kind
ofsubmission— like sacrificial lambs. You
have people looking up with exposed
throats, and it's very primal s—t," Siw.aW

HOWARD STERN: radio host fined for
indecency, author of private Parts
"| hop into the gutter because 1genuinely
think it's funn%.... I never worry about
the people out there [in the radio audiencel.
| feel no responsibility whatsoever.... |
don't find anythin%offensive."

CRS 71> Auniting, 10/m

MIKE JUDGE: creator of
the tasteless cartoon Beavis
and Bull-head

"You know what's weird?
EverY now and then I'll say,
‘Well, that's pretty cool,’
and Ican't tell if that's
something would have
said before or if I'm doing
Butt-head." .Vawnvl. io;1ve3

Member of the band STONE TEMPLE
PILOTS | |
"Originally we wanted to just play drive-
in theaters... if we couldn't get a'drive-
in theater, we wanted to have (the con-
cert| next to a lake so people could take
off their clothes and roll around in the
sand all naked and everything."

AtIV: MVAm 1M . s/93

BOB CAMP: creative director for The Ren
&RS“'injini gh.ow | hth h

"R 1and Stimpy laugh, they cry, they get
mad at each otﬁgr. Agnd _the¥ sti)ék togegth-
er through thick and thin. Just because

they fart... everybody farts! The kids

think that's funny."

lurtilyLtv Seet <t 9-

JONATIIAN

DEMME: director of

the Tom | lanks film

Philadelphia

"There isa terrible

void of positive gav _
characters in American movies.”
1 iiterhimmeiil IVIVARV, 12111100

MO VIES

Spotlight

PFR
Grammy and Dove

nominee PFR (formerly

Pray for Rain) specializes

in quirky-yet-catchy pop/

rock melodies. Vocals, at

times, bring to mind the

Beatles and ELO. The group's sopho-

more release, Goldie's Last Dai/, 10€SN't

trade on deep theology, but it is a light,

fun album that makessubtle arguments

for the gospel (the title track honors a

Labrador retriever). One of the more

direct messages reminds us that the

storms of life are only temporary, and

that God's Son is returning ("W ait for

the Sun"). available from Sparrow,

Whitecross

Teens with a hankering for high-test
rock now have a powerful alternative
built around uplifting, godly messages.
To lhe Limit/Tlie Best of Whitecross delivers
a dozen electrifying, Christ-centered
tunes destined to reach young people
tuned in to the genre. Dedicated to
truth, the band shakes a fist at Satan
while encouraging listeners to radically
commit themselves to Jesus.

This disc unmasks the emptiness of
sin ("When the Walls..."), urges unity
in Christ ("In America") and testifies to
God's unfailing love ("You're My Lord,"
"Because oflesus"). "No Second Chances"
relates the story of the rich man and
Lazarus from Luke 16. Greatest hits
that really hit home from Star oong.

Michael James

Closer to lhe Fire i$ the
perfectalbum for country
music buffs who enjoy
biblically relevant tunes of
family and faith. Inviting
comparison to Paul Over-
street ("W eather the Storm," "Handfuls
of Dust"), James' songs are catchy and
lyrically rock-solid. "Family Tree" talks
ofhome-grown roots anchored firmly in
God, aswell as the shelterand shade pro-
vided by loved ones ("Life is sweet under
this family tree"). On the title track, a
ltumble \eart draws nearer to God. James
also Includes the tender Skip Ewing ballad
"It Wasn't I'lis Child," An outstanding
two-step alternative from Reunion.

FOCUS ON THE FAMILY PARENTAL GUIDANCE



/good ni'ws and b.ul news on Ihe pop music
~scene, Michael Holton's latest album debuted

strong, hut .Lmangy Doggclings to the top -.pot.

Tut: O nl TtitNc;
Michael Holton
OV
Genre: Ailult Contemporary
Chari Action: Numbecr-3 debut pop album.
Pro-Social Content: Eight of the ten tracks on
this hot album express uncompromising
romantic commitment. Even the Top-15
single "I Saiii | Loved You ... But I Lied"
defies its title by stating, "I lied 'cause
this is more than love | feel inside." Ile
expresses his devotion to a future partner
on "Completely." "Ain't Ciot Nothing If
You Ain't Got Love" claims
"fortune and fame |are| just
things that va leave behind,"
a sentiment Bolton models
through his Foundation,
which supports children and
women at risk, and provides
access to education for undcrpriviledgcd
voting people. That theme also permeates
the lyrics to "In the Arms of Love," which
would sound equally at home if played on
a Christian radio sation.
Objectionable Content: None.
Summary/Advisory: Bolton's passionate vo-
cals and belief in enduring romantic love
make 77 «One Thing an uplifting effort
from stait to finish.

Doggystyle
Snoop DoggyDogg

Genre: CiingsIn Rap
Chart Action: Debuted as number-1 pep
album, selling S02,()(Il) copies in one week.
Pro-Social Content: None
Objectionable Content: Misogx nistic, violent,
sexually explicit lyrics take center stage on
this offensive collection. "Ain't No Tun"
brags about oral and group sex, valuing
women no further titan the act itself (" The
b—ain't s—Ito me «s. give
me ten b—s, then I'll f—all
ten"). As the record's thinly
veiled title suggests. Snoop
also hounds alter anal inter-
course. Marijuana use (often
referred to by the street term
"chronic") isglorified on at least five
tracks. "The Shi/nit" and "Who Am I
advocate murdering police officers.
Summary/Adviiory: This Dogg has flens,
but no one seems to care. The media has
praised the album as urban art, and more
than a million copies followed listeners
home in record time. Avoid this trash at
all costs.

Very Necessary
Salt-N-I’epa
MIfil
Genre: Rap/Reggae
Chart Action: Album reached number 13 on
R&B chart. The single "Shoop" hit number 5.
Pro-Social Content: None
Objectionable Content: The opening song
from this popular female rap trio prepares
the listener foi a "rumpshnker flavor with
the nasty rhymes." On that
sorry promise, it delivers. Like
the male artists who dominate
the genre, these bad girls seek,
perform and boast about sex
in a variety of immoral con-
texts. They refer to prostitu-
tion ("If she wants to be a-freakin' and
sell it on the weekend, it's none of your
business"), masturbation and acts of vio-
lence ("Ask me any questions and inv
Smith (s Wesson will answer," etc.). The
album ends with several minutes of pro-
condom propaganda under the guise of an
AIDS message.
Summary/Advisory: The girls attempt to get
spiritual in the liner notes, giving thankZ to
Jesus for "guidance." But it's safe to sax
Ile had absolutely nothing to do with this
hedonistic smut. Pass on lhe Sall-N-I’epa.

Evi ryiiody Else Is Doing It, S0 Why
Can't We?
The Cranberries
Um, 1
Genre: Alternative Rock
Chart Action: Top-20 pop album
Pro-Social Content: On "Pretty,"” the lead
singer reinforces someone's innate value
by repeating the lyric "You're so pretty the
way you are." She also practices "tough
love" when the man in her life demon-
strates a lack of respect or faitimtiness
("Linger,” "Wanted,” "Put Me Down,"
"Still Can’t..."). "Sunday" examines
the shortcomings of otn
sided love. These tunes are
honest about the trials some
relationships i ’duu, it not
terribly optimistic.
Objectionable Content: Several
songs present dysfunctional
relationships without offering positive
alternatives. Depending on how it's taken,
the album's title could inspire voting
people to experiment with riskv behavior.
Summary/Advisory: The Craliberties rely on
a brooding, at times eerie, musical style
tvpieal ol their Irish rock roots, I vrically.
the band does an admirable job of delining
social ills, Unfortunately, T.ven/hotli/ The h
Doing 1t. So Win/ Cnn't We? comes up short
of providing hopeful solutions.

Yis | Aixt
Melissa Etheridge
Ani

Genre: Rock
Chart Action: Album peaked at number In.
Pro-Social Content: Not much. One song
expresses relational commitment ("I'm the
only one who"! walk across the fire foryou").
Objectionable Content: "Silent Legacy" con-
siders prayer worthless. Rightand wrong
are irrelevent in the quest fora man's love
("1 could dance with lhe devil on a Sat-
urday night... smoke, drink, swear").
Several cuts also appear to be "anti-parent"

("Come to My Window,"

"Silent Legacy"). A woman

caves in to sexual temptation

on "Resist." "All American

Girl" encourages persever-

ance, but with no solutions.

Amid despair and alienation,
it could also be suggesting abortion fora
young mother-to-be.
Summary/Advisory: Earthy vocals carry
worldly messages. Ilere, soul searching
usually leads to hedonistic nihilism. Skip it.

I'm Alive
Jackson Brown
mini

Genre: Acoustic Rock
ChartAction: Top-I1d pop album
Pro-Social Content: On "Skv Blue and Black"
and "I'll Do Anything," the artist expresses
his love and devotion to a woman. A line
from the latter stales, "I make your happi-
ness my responsibility.” The object of his
affection dominates his thoughts on
"Everywhere 1Go." Marital reconciliation
is the focus of "Too Many Angels" ("l want
to watch the children as they run; I want

this darkness gone™). Other

song involve lacing lost love

with a spirit of optimism and

perseverance ("I'm Alive,"

"Take This Rain").

Objectionable Content: "My

Problem IsYou" abdicates be-
havioral responsibility, stating, "For some
kinds ot pleasure there are no defenses."
Summary/Advisory: Adults may remember
Brown from I'>'Hwhen he was "Running
on Empty.” Whether or not he can stage a
comeback remains to be seen. Overall, Tin
Alive is a solid effort, weaving together pro-
social poetry and acoustic guitar melodies.

Parental Guidance's review of album or film
content is not intended as an endorsement
by Focuson the Family. It is provided asa
service to parents to assist them as they set
their own standards (or acceptable music
and movie entertainment in theirhomes.



What Does Disney Have Against Mothers?

%_Bob DcMoss jr.,

Itor

f iaw might recall the delightful chil-

dren's book, Are Van My Mother?

by 1’d). Eastman. As the story goes, a
baby bird hatches but can't find his mom,
who issearching for their food. Instinc-
tively, the little chick knows he must have
amother and sets out to locate her. Leav-
ing the nest, not knowing what to look for
in a mother, he asks a cat, a hen, adog, a
cow— even a boat, plane and crane— that
famous question, "Are you my mother?"
In the end, this liny fellow finds— and
cherishes— his mom.

Through stories such as this one, we
teach youngsters the value of mother-
hood— aconcept that Walt Disney, appar-
ently, never fully grasped. |or years, the
Disney name has been synonymous
with family-oriented films. Hut acloser
look at Disney's roster ol
animated mo-
tion pictures
actually leaves
me wondering if
the company has
something against mother-
hood. A recent lettert the
editorof TV G .fiferegarding

the mother, so Mom disappeared.'
Jasmine doesn't have a mother either.

hard to explain— especially in light of the
family-friendly image Disney commands.

There's an important reason to con-
sider the implications of motherless Disney
characters. When we
watch a film, we vol-

Neither does Belle or Ariel. Snow White
and Cinderella have wicked stepmothers.
I’inocchio doesn't have a mother and
Peter Pan doesn't even

untarily give over the
control of our eyes to

know what a mother is!
Sleeping Beauty's mother
isonly briefly referred to as
'King Stefan and his queen.
And everybody knows
what happened to Bambi's
mother!" [She was shot].
And, don't forget The Innate
Book, in which Mowgli was

the producer of what
we're watching. We
only see what he or she
desires us to see. llis
values, priorities and
point of view take cen-
terstage. In my book,

an orphan. Loom to Discern, 1

With Mom out of the
picture, marriage takes anothe
Not one c: these pictures portrays two
happily married, well-adjusted
parents involved in their children’s see. Unfortunately, few of us have polished
our thinking skills to consider both what is
shown mill what has either been overlooked
or consciously edited out.
llelping our young people realize that
movies frequently tail to portray a healthy
picture of reality isasn 'll but vital step in
their journey to becoming critical thinkers.
Given Disney's dismal track record of affir-
ming mothers, you have a host of examples
with which to begin this learning process.

describe this phenomenon as "the
directed eye." In other words, what
we ilon't see can be as important—
or more important— as what we ilo

lives. Disney's situation issort of
like Murphy Brown's— but in
reverse. In these
pictures, it's Dad
holding down the
home. Which
brings us to Disney's
new picture, currently on the
animation table, Pocahontas.
Rumor has it the American

Disney's routine exclusion of mothers
from its animated classics makes my point.
Margaret O ’Neil commented, "What
is Disney Studios' aversion to mothers?
Aladdin originally had a mother, accor-
ding to your article but 'Kat/enberg
IDisney Studios head! wasn't wild about
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Indian princess Pocahontas may
not have a mother, either.

Now, Idon’twant to sound overlv
picky by addressing this matter. I doubt
it's some calculated conspiracy by the
board at Disney Studios. It's just that this
pattern of omission is conspicuous, and
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At Inst! Help for "A Generation ill Risk."

questions about popular music, if you're agitated over
explicit advertisements, and if gory horror movies are
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Ifyou've had

ré&z-

haunting your home, don't miss this powerful multimedia presentation hosted by Focus

on lhe Family's youth culture specialist, Bob DeMoss.
kids! Come and bring a friend. In those cities where you cannot attend, your presence through

prayer is greatly appreciated. This program is for adults only.

specific time and location.

Learn how to set Ihe right stage for your
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ATTACHMENT B
Anchorage Municipal Code - AMC 3.05.420
Ketchikan Municipal Code - 9.24.010
Palmer Municipal Code - 9.23.010

Alaska Municipal Codes



3.05.420

A.

In

a. the character ana content of any material
which is reasonably susceptible of
examination by the defendant; and

b. the age of a miner, provided however than
an honest mistake shall constitute an
excuse from Qliability hereunder 1if the
defendant made a reasonable bona fTide
attempt to ascertain the true ace of such
miner. (A0 91-53)

Minors— Disseminating indecent material to.

construing and applying this section, the

following definitions shall apply:

1.

2.

A ™inor”™ 1is a person less than 13 years old.

"Sexual conduct” 1is any sexual act, normal or
perverted, or any act cf masturbation, excretory
functions or lewd exhibition of the genitals.

"Sexual excitement” 1s the condition of the
human male or female genitals when iIn a state of
sexual stimulation or arousal.

""Sadc-masochistic abuse™ if flagellation or
torture by or upon a person, or the condition of
being fettered, bcund or otherwise physically
restrained on the part of one so clothed.

"Harmful to minors"™ 1s that quality of any
description or representation, i1n whatever form,
of sexual conduct, sexual excitement or
sado-masochistic abuse if, when taken as a
whole, it:

a. according to contemporary community
standards appeals to the prurient interest
in sex; and

b. portrays sexual conduct, sexual excitement
or sado-masochistic abuse; and

C. does not have serious literary, artistic,
political or scientific value.

"Indecent material”™ 1s a picture, photograph,
drawing, sculpture, motion picture film or
similar visual representation or 1i1mage of a
person or portion of the human body which
depicts sexual excitement, sexual conduct or
sado-masochistic abuse which 1s harmful to
minors; a book, pamphlet, magazine, printed

AMC 3.05.420 3-16 (Supp. #55 6/30/91)



natter, however produced, or sound recording
which contains any matter enumerated above In
this definition or explicit and detailed verbal
description or narrative accounts of sexual
excitement, sexual conduct or sado-masochistic
abuse, and which 1is harmful to minors; or an
enactment of sexua.l conduct or sado-masochistic
abuse, or exhibition of sexual excitement, by
one Or more persons.

Prohibited dissemination. It 1s unlawful for any
person to knowingly;

1. disseminate, distribute, offer to distribute or
exhibit indecent material to a minor; or

2. sell or give to a minor an admission ticket or
pass to premises whereon indecent material 1is
exhibited or to be exhibited; or

3. admit a miner to premises whereon indecent
material 1is exhibited or to be exhibited.

Affirmative defenses In prosecution.

In a prosecution for disseminating iIndecent material
minors, 1t Is an affirmative defense that:

1. the defendant had reasonable cause to believe
that the person involved was 13 years old or
more, and such person exhibited to the defendant
a driver®s license, birth certificate or other
official or apparently official document
purporting to establish that such person was 13
years ole or more; or

2. the defendant is the parent of the minor, or has
parental consent. (Adapted from CAC
3.43.010-.030 and new).

5.425 Sexual exnloitation of minors.

It shall be unlawful for any person to knowingly
employ, use, persuade, 1induce, entice or coerce any
minor to engage 1iIn, or to have a minor assist any
other person to engage 1In any sexual excitement or
sexual conduct for the purpose of producing any Tfilm,
photograph, negative, slide, bock, magazine, audio
tape or live performance that depicts that conduct.



3. It shall be unlawful for any person to phctograch,
film, tape cr televise a minor engaged iIn nudity,
sexual excitement cr sexual conduce, for the purpose
of producing a fTilm, photograph, negative, *slide,
book, audio tape or magazine depicting that conduce
for sale or distribution to oeher persons.

C. It shall be unlawful for any person to engage Iin
nudity, sexual excitement or sexual conduce with a
minor for the purpose of producing any film,
photograph, negative, slide, book, magazine, audio
tape or live performance that depicts ehae conduce.

D. It shall be unlawful for any person to knowingly
produce, publish, distribute, sell or disseminate any
film, -photograph, negative, slide, book, audio tape
or magazine or other printed, visual or audio medium
iIf such person knows or has reason to knew thae such
works are or coneailn graphic representations, Tilms,
photographs, negaeives or slides that depice a miner
engaged 1n nudity, sexual excieement or sexual
conduct in a patently offensive way and _fT:

1. the average person, applying contemporary
community standards, would find that the work,
taken as a whole, appeals to the prurient
interest; and if

2. the work, taken as a whole, lacks serious
literary, artistic, political or scientific
value.

E. For the purpose of this section, the term:

1. "minor®, means any person under the age of 13
years;

2. "sexual conduct" means actual or simulated:

a. sexual intercourse, including
genital-genital, oral-genital,

anal-genital, or oral-anal, whether between
persons of the same or opposite sex;

b. bestiality;
C. masturbation;

d. sado-masochistic abuse (for the purpose of
sexual stimulation); and

AMC S.05.425 3-13 (Supp. =55 5/20/91)



e. lewd exhibition of the genitals or pubic
area of any person.

3. "sexual excitement" means the condition of
human male or female genitals when iIn a state of
sexual stimulation or arousal.

4.  "nudity" means the showing of the human male cr
female genitals, pubic area or buttocks with
less than a fully opague covering, or the
showing of the female breast with less than a
fully opaque covering of any portion thereof
below the top of the nipple, or the depiction of
covered male genitals in a discernible turgid
State. (A0 77-332A, A0 39-52, A0 90-5, AO
91-53).

3.05.430 Minors— Sale of firearms to.

It 1s unlawful for any person to give, barter, sell,
lease or otherwise make available to any person under the
age of 13 years any TFTirearm, including but not limited to
pistols, rifles and shotguns, or any ammunition therefor,
without consent of the parent or guardian of the miner.
(Adapted from GAA3 13.05.060).

3.05.440 Children— Curfew.

A. It 1s unlawful for any person under x6 years of age
to be upon the public streets, alleys, parks, public
e buildings, places of amusement and entertainment,
vacant lots, or other unsupervised places, between
the hours of 10:00 p.m. Sunday through Thursday, and
11:00 p.m. Friday and Saturday, during school term,
and 11:00 p.m. otherwise, and 5:00 a.m. of any day,
unless such person shall be accompanied by and iIn the
charge of his/her parent or other competent and adult
person, oOr upon an emergency errand or at the
direction of his or her parent, guardian or other
adult person having the care and custody of the
child.

3. It is unlawful for any parent, guardian or other
person having custody and control of children under
the age of 16 years to allow such child to go or be
upon any public street, or other places as listed 1in
this section, between the hours of 10:00 p.m. Sunday
through Thursday, and 11:00 p.m. Friday avd Saturday,

AMC 3.05.440 3-19 (Supp. =55 6/30/91)



9.20.029—0.24.010

9.20.020 Engaging In. Any person or persons shall be
deemec guilty of a misdemeanor who shall:

(O Engage in prosti ution, lewcness, or assignation;
or

(@ Solicit, induce, entice, or procure another to
commit an act of lewdness, assignation, or prostitution with
himself or herself; or

(3 Reside in, enter, or remain in any house, place,
buirlding, or other structure, cr to enter or remain iIn any
vehicle, trailer, or other conveyance, for the purpose of
prostitution, lewcness or assignation. (Prior code 513-22).

9.20.030 Definitions. In construing Sections 9.20.010
and 9.20.020, the term "prostitution” includes the giving
or receiving of the bcdv for sexual intercourse for hire,

and shall also be construed to include the giving or re-
ceiving of the body for indiscriminate sexual iIntercourse
without hire. The term "lewdness"™ includes any indecent cr
obscene act. The term ™"assignation” includes the making of
any appointment or engagement for prostitution or lewdness,
or any act iIn furtherance of such appointment or engagement.
(Prior code 813-23).

9.20.040 Common fame to be competent evidence. In all
prosecutions for crimes defined in Sections 9.29.010 anc
9.20.020, common fTame shall be competent evidence iIn suoocrt
of any complaint or information. (Prior code 813-24).

Chapter 9.24
OBSCENITY

Sections:
9.24.010 Obscene books, pictures or articles.

9.24.010 Obscene books, pictures or articles. 11 1is
unlawful to print, engrave, sell, offer for sale, give away,
exhibit, or publish or have iIn one"s possession for any such
purpose, any obscene, lewd, lascivious, iIndecent, or iImmodest
book, pamphlet, paper, pictures, cast, statuary, iImage, Or
representation, or other article of an indecent or immoral
nature, or any book, pacer, print, circular, or writing made
up principally of pictures or stories of iImmodest deeds,
lust, or crime, or to exhibit any such article within the
view of any passerby or of any person In a public place.
(Prior code 813-34) .



9.23.010 — 9.23.040

Chaocar 29
OBSCENITY

;=C*.:Cr.s:

9.23.010 Obscene language prohibited.

9.23.020 Selling obscene materials prohibited.
9.23.030 Obscene exhibitions prohibited.

9.23.040 Obscene public writing and drawing prohibited.

9.23.010 Obscene language prohibited. Anv oerscn who
uses any obscene language In me presence cr another person
shall be deemed an ordinance violator. ©Ord. 210 &4 (part) ,
1973: prior code 89.23 (part)).

9.23.320 Selling obscene materials prohibited. Whoever
brings within the limits of the city for the purpose cf sale,
or sells cr offers for sale, or gives away or offers to give
awav, or makes, draws, prints or posts within the city, any
obscene picture, pamphlet, newspaper, journal, magazine,
printed publication, slip papers or writing of any kind or
character or any obscene picture, drawing, engraving, card,
photograph, medal, cast or instrument, or any article cf an
obscene character, with knowledge or reason to know the con-
tent thereof, shall be deemed an ordinance violator. (Ord.
210 54(part), 1973: prior code 89.23(part)).

9.23.030 Obscene exhibitions prohibited. Whoever ex-
hibits or performs or assists iIn exhibiting cr performing,
any obscene play, exhibition or other representation or per-
mits the same to be performed in any building or premises
owned or controlled by him, cr in any other place within the
city, shall be deemed an ordinance violator (Ore. 210 J4
(part), 1973: prior code 89.23 (part)).

9.23.040 Obscene cublio writir.c and drawinc crohibited.
Whoever iIn any place open to the public view or to which the
public has access, marks, writes, draws, cuts or makes any
obscene word, sentence, design or figure, within the |imits
of the city, shall be deemed an oroinar.es violator, (Ord.
210 54 (part), 1973: crior code 89.23 (part)) .
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715? OFFENSES AGAINST PUBLIC ORDER 45-3-201

Part 2

Offensive, Indecent, and Inhumane Conduct T

45-8-201. Obscenity, (1)A personcommits the offense ofobscenitywhen,
vnth knowledge of the obscene nature thereof, he purposely or knowingly:
““ (a) sells, delivers, or provides or offers or agrees to sell, deliver, or provide
"any obscene writing, picture, record', or other representation or embodiment
ofthe obscene to anyone under the age of 18; .
“" (b) presents or directs an obscene play, dance, or otherperformance, or
participates in that portion thereofwhich makes it obscene,to anyone under

the age of IS LY
*(c) publishes, exhibits, or otherwise makes available anything obscene to
anyone under the age of 18; fo .

"(d) performs an obscene actorotherwise presents an obscene exhibition
of his body to anyone under the age of 18; '

(e) creates, buys, procures, or possesses obhscene matter or material with
the purpose to disseminate it to anyone under the age of IS; or

(f) advertises or otherwise promotes the sale of obscene material or
materials represented or held out by him to be obscene.

(2) A thing is obscene if:

(a) (i) it is a representation or description of perverted ultimate sexual
acts, actual or simulated;

(ii) it is a patently offensive representation or description of normal
ultimate sexual acts, actual or simulated; or

(iii) it is a patently offensive represenu-tion or description of masturba-
tion, excretory functions, or lewd exhibition of the genitals; and

(b) taken as a whole the material:

(i) applying contemporary community standards, appeals to the prurient
interest in sex;

(ii) portrays conduct described in subsection (2)(a)(i), (ii), or (iii) in a
patently offensive way; and

(iii) lacks serious literary, artistic; political, or scientific value.

(3) In any prosecution foran offense under this section, evidence shall be

admissible to show: . > . B
r(a) the predominant appeal of the material and what effect, if any, it
would probably have-on the behavior of people;

(b) the artistic; literary, scientific, educational, or other merits of the
material;

(c) the degree of public acceptance of the material in the community;

(d) appeal to prurient interestor absence thereofin advertising or other
promotion of the material; or

(e) purpose of the author, creator, publisher, or disseminator.

(4)- A person convicted of obscenity shall be fined at least S500 but not
more than S1,000 or imprisoned in the county jail for a term not to exceed 6

months, or both.



45-3-203 CRIMES

(5) Cities, towns, or counties may adopt ordinances or resolutions which,
are more restrictive as to obscenity than the provisions of 45-8-206 and this
section. 4. — (AT 1 *

History: En. 94-8-110by Sec. 1,Ch. 513, L. 1973; amd. Sec. 1, Ch.407, L. 1975; FLC.M.
1947, 94-8-110; amd. Sec. 1, I.M. 79, app. Nov. 7, 1978; amd. Sec. 5, Ch. 571, L. 1989.

Purposely defined, 45-2-101.

Cross-References - - indecent exposure, 45-5-504, . -
Knowingly defined, 45-2-101.
45-8-202. Repealed. Sec. 7, Ch/571, L. 1989.";" \ N
History: En. Secs. 1 to3,Ch."463, L.1973; amd. Sec. 2, Ch. 407, L. 1975; amd. Sec. I"
Ch. 391, L. 1977; R.C.M. 1947, 94-8-110.1. - oo Hem \ 5
- 'rr. ~r *

45-8-203.. Certain motion picture theater employees not liable for
prosecution. (1) As used in this section, “employee” means- any person
regularly employed by the owner or operator of amotion picture theater if he
has no financial interest other than salary or wages in the ownership or
operation of the motion picture theater, has no. financial interest in or control
over the selection of the motion pictures shown in the-theater, and is working
wichin the motion picture theater where he is regularly employed. “Employee”
does not include a manager of the motion picture theater.

(2) No employee is liable to prosecution under 45-8-201 and 45-8-206 or
under any city or county ordinance for exhibiting or possessing with intent to
exhibit any obscene motion picture provided the employee is acting wichin the
scope, of his regular employment at a showing open to the public.

History: En. 94-8-110.3 bv Sec. 1, Ch. 76, L. 1974; R.C.M. 1947, 94-8-110.3; amd. Sec.
6, Ch. 571, L. 1989.

45-8-204. Repealed. Sec. 18, Ch. 440, L. 1989.
History: En. Secs. 1 to4, Ch. 430, L. 1973; amd. Sec. 32, Ch. 359, L. 1977; R.C.M. 1947,
94-8-110.2. e "-.4. - "t .-

45-8-205.. Definitions. As used in 45-8-205 through 45-8-20S,.the follow-
ing definitions apply: ;

(1) “Display or dissemination of obscene material to minors” means that
quality of a description, exhibition, presentation, or representation, in.what-
ever form, of sexual conduct or sadomasochistic abuse when, the material or
performance, taken as a whole, has the. following characteristics: -

(a) its dominant theme appeals to a minor’s prurient interest in sex;

(b)- in depicts or describes sexual conduct, or sadomasochistic abuse in a
manner that is patently offensive, to contemporary standards in,the adult
community with respect to what is suitable for minors; and -, - - q

(c) itlacks serious literary, scientific, artistic, or political value for minors.
If the court finds that the material or performance has. serious- literary,
scientific, artistic, or political value for a significant percentage of normal
older minors, the material or performance may not be found to lack such value
for the entire class of minors. - L <

(2) “Material” means a book, magazine;, newspaper, pamphlet, poster,
print, picture, figure, image, description; motion picture film, record, record-
ing tape, or videotape (except a motion picture or videotape rated.G, PG,
PG-13, or R by the motion picture association of America).

(3) “Minor”means a np.rsnn under IS vears of aee.
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@ “Newsstand" means a stand that, distributes: or sells-newspapers or
7magazines- .

“Performance” means any motion picture, film, or videotape (except a
“motion picture or videotape rated G, PG, PG.-13, or R by the motion.picture
-association of America); phonograph record;, compact.disk; tape recording;
preview; trailer; play; show; skit; dance;, or ocher exhibition played or per:
formed before an audience of one.or more, with or without consideration..

V (6) "Person" means any individual, partnership, association, corporation;
or other legal entity of any kind.

.(7) “Prurient interest in sex™ means a-shameful or morbid interest in sex
Tor excretion '

(3 "Sexual conduct” includes:

(@ vaginal, anal, or oral intercourse, whether actual or simulated, normal
or perverted. A sexual act is simulated when it gives the appearance of
depicting actual sexual activity or the consummation of an ultimate sexual
act.

(b) ' masturbation, excretory functions,'or lewd exhibition of uncovered
genitals or female breasts;

(c) sadomasochistic abuse, meaning an act or condition that depicts
torture, physical restraint by being fettered or bound, or flagellation of or by
anude person or a person clad in undergarments or in a revealing or bizarre
costume.

(9 "Ultimate sexual act” means vaginal or anal sexual intercourse, fella-
tio, cunnilingus, or bestiality.

History: En. Sec. 1, Ch. 571, L. 1989.

45-8-206. Public display or dissemination of obscene material to
minors. (1) Aperson having custody, control, or supervision of any commer-
cial establishment or newsstand may not knowingly or purposely:

(@) display obscene material to minors in such a way that minors, as a
part of the invited public, will be able to view the material; provided, however,
that a person is considered not to have displayed obscene material to minors
if the material is kept behind devices commonly known as blinder racks so
that the.lower two-thirds of the material is not exposed to view or other
reasonable efforts were made to prevent view of the material by a minor;

(b) sell, furnish, present, distribute, or otherwise disseminate to a minor
or allow a minor to view,.with'Or without consideration/any obscene material;
or

(c) present to a minor or participate in presenting, to a minor, with or
without consideration, any performance that is obscene to minors. *

(2) Aperson does not violate this section’if:’ . H

@ he had reasonable cause to believe the minor was 18 years of age.
‘Reasonable cause" includes but is not limited to being shown a draft card,
driver’ license, marriage license, birth certificate, educational identification
card, governmental identification card, or other official or apparently official
card or document purporting to establish,that the person is 18 years of age;
* (b) the person is, or is acting as, an. employee of a bona fide public school,
college, or university or a retail outlet affiliated with and serving the educa-

noses of a school, college, or university and the material or perform-
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ance was disseminated in accordance with policies approved by the governlng-
body of the institution; -

© the person is an officer, director, trustee, or employee ofa publlc library-,
or museum and the material or performance was acquired by the-library or.
museum and disseminated in accordance with policies approved, by the.
governing body of the library or museum;

(@) an exhibition-in a state of nudity is for a bona fide scientific or medicai *
purpose for a bona fide school, library, or museum; or

(e) the person is a retail sales clerk with no financial interest in the.
material or performance or in the establishment displaying or selling the:

material or performance.
History: En. Sec. 2, Ch. 571, L. 1989.

45 8-207. Notice of violation. Before a county attorney may prosecute:
a person for a continuing violation of 45-8-206, he shall determine that the*
material or performance is obscene to minors, give the alleged violator actual-
notice of the determination and notice that he will be prosecuted if he does
not desist, and determine that the violation continued for at least 3 days after,
notice was received. The person may seek a declaratory judgment on the
question whether the material or performance is obscene to minors. The
statute of limitations for the offense is tolled while the declaratory judgment

or an appeal from it is pending.
History: En. Sec. 3, Ch. 571, L. 1989. "l

45-8-208. Penalties. (1) A person who is convicted of violating 45-8-206
Is guilty of a misdemeanor and may be fined an amount not to exceed S500 or .
be imprisoned for a term not to exceed 6 months, or both.

(2 For purposes of 45-8-206, multiple copies of the same title, monthly
issue, volume and number issue, or other identical material constitutes a

single offense.
History: En. Sec. 4, Ch. 571, L. 1989.

45-8-209. Harming a police dog —penalty. (1) A person commits the
offense of harming a police dog if he purposely or knowingly shoots, kills, orf
otherwise injures a police dog being used by a law enforcement officer in
discharging or attempting to discharge any legal duty in a reasonable and’
proper manner.

(2) Aperson convicted of the offense of harming a police dog may be fined:;
an amount not to exceed S5,000 or be imprisoned in the state prison for aterrrL
not to exceed 1year, or both.

(3) Asused in this section, the following definitions apply:

(@) “Law enforcement officer” means a person who is a peace officer asl-
defined in 46-1-202. \ f

(b) *“Police dog”means a dog that is: I~,

(i) used by a law enforcement agency, as defined in 7-32-201, in the
exercise of its authority;

(i1) specifically trained for law enforcement work; and

(iii) under the control of a law enforcement officer. - |
History: En. Secs. 1,2, Ch. 536, L. 1985; amd. Sec. 1, Ch. 258, L. 1989; amd. Sec. 253,-™
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m/ Historical and Statutory . L.

1982 Legislation-

CODET-OF CRIMINAL JtrSTIGE

A

VA
disorderlypersons offense and deleted'the right'to

The.'1982 uncndraeu made a vtolatiou-of. this;- "a trial Ry jury/ <:'* *a

iection a cmne of the-fourth-degree-rather than a - ry

M-l it -1 l-0 "United. States-Supreme Courtpj i.-jj Ao Ufiiiihil T lm
«Validity; perialty--bn>incitement’. pjTJusC see ~T-\- =.r.s; cfee' [tF.7~C~.zIiicATj
Breckctfv.: Spokane Arcades; Inez.. 1985J 105 <;«J|’ ]
S.G.'279i,:i472.U.Si 49U 36-L.Ed.2d 394>.
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3 «Construction tod application............... -— Im» -:State-V: Foglia/.I82,N".J.Superr 12,:440-A'2dJ 6

-State v. Foglia.. 132NJ-Super.'12; -U0 A2rf. 16 * (A.D.1981) [Main Volumej..cerdfication granted

(A.D.1981) [Main Volume] certification gru.-ed
39 NJ. 436, 446 A.2d 160, appeal disnussed 91
NJ. 523, 453 A.2d 848. ... j

5 Preemption

39 NJ. 4361 446°.Ai2d 160, atipeal-dismissed 91
NJ. 523. 453 A.2d 343. « - —

15.,, Mcn'r magazines
This section which permits municipal corpora-
tion-tO'idopt ordinance legaiizing sale of obscene

. Ordinance' purporting, tor regulate- the public -y-material-did. not.authorize municipal.corporation

display of magazines containing- nudity was not
parr of zoning.ordinance and. did not control the
location of the sale of obscene material, but rather
attempted to control the manner of their sale, and

thus ordinance-lattempted to’regulate sale of ob--:
scene material which was preempted by state leg--

islation and enforcement of such-ordinance was
prohibited. Sta'te-v. Meyer, 212 NJ.Super. 1. 512
A.2d 1139 (A.D. 1986).

Ordinance which prohibited newsrack from dis-
playing nudity or offensive sexually explicit mate-

rial and- which' defined-relevant, terms conflicted-
with and-was- preempted: by'this section defining' ..

and regulating obscenity; News Printing Co,.,v.

to pass-ordinance which, tprohibited newsracks
from displaying 'nudity or. offensive, !sexually ex-

plicit material. News Pnnting Co..vz3orough of
' Totowa,-211- NJ.Super 12T.- 511 A.Z2d- 139

(L.1986). N>

35. Zoning, ordinances 1,

Ordinance, purporting to regulate public, display
of magazines conuinmg nudity failed :0 meet
constitutional standard established in Miller /.
Cilifomia and adopted by state Supreme Court in
Siace v DeSarnLs'ind thus ordinance was ccnstitu-
tionally defecriveevcn. if it'werran-otherwise valid
‘exercise-of municipal authority::.-State.v: Meyer,
m212 NJ.Super. U.512 A.2d 1139 (A.D.1586).

2C:34—32 Obscenity for persons under IS '

a. Definitions for purposes of this-section:.

-l it—. .

m(l) “Obscene material" means' any) description, narrative _account, disp_lay_,.'"de-

piction; of a. specified anatomical area”or
consisting: of,:a. pictiire:or other-represent
performance or film,-which.- by. means-opposing,-

sge_cified .

exual.activity..contained.’in, or
tion,, gu lication, sound, recording, live
omposition,’.format.orjinimated

sensual,: detail?;: emitsosensuality :with; sufficient."impact: to”concentrate™pririent

interest: on the:area oractivity. =

, ([2)_'; "Obscenelfilm."-means-any-motion-
Ho inclu
ay, In-which a.scene, taken

28 ML i, d - e, 00N .
] glcture film'or. preview-ior:trailer to-afilm,
Ing newsreels- ort[)a lI[[]S ﬁgty I

e /.v1-, COMWKCHIrVtL.L ..

currents events- or pictoria news of-th
was? ca—>tou<Pr.T|as-*ﬁ'.5|¥\é SIIr -

a)' Depicts.a.specified anatomjcal_are3 gt specified.sexual activity, or the sim

ulation of’a'spMifi*'searactfviiryi'qr
Aty and 2 Y135

verbaliz Ron concerning'a specified sexual
-y~ -TKMIaW* e

(b>-Emits’ sensuality” sufficient in‘termsIor 'the"'qprétlign}gl and" impact“of the
=K -

depiction;;to appeal to prurient interest*
?3, "Specified Manatp,m|caI'na;#re%’;wn«]eans:
-and,.

a) Less than completely.

x! n n

opaguely-cbvéred human; genit

w1

L o
als, ‘pubic/region,

buttocx.or female breasts.below a point immediately above the. top.of the areold; or

b
4) "Specified sexual activity" means:;
a) Human genitals in a state of sexua

Human male genitals in a discernibly turgid state, even if covered-.-

0000 -0 o

l-stimulation or arousal; or
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(b)\Ahyacc of humanlmasturbatlon ‘dexiiaFintercourse- or dewate sexual inter-
course;'or* -A-'--'-T; Hato-ii-vr.-* -i.z.oriz-T,.»; ~: ... Y-y QO.;- vzz--

fc),Fondling or other .eroticouching; of'covered or uncovered human' gellltals
uubic.Tegion, buttock'dr female breast-’i ' f ' ; N -wW.

(5)biKnpwmglx'.i neansn,si;c-

(a)iHaving: knowledge;,.of.; the .charactetr.and”contenfe.of..-thejrmaterialsori.,film
descriDed,-;herein”.oci:;cp uor™acifdbqg“evcAl ta-. hi*hix;: "ZJ-Tyirtv

(b) Having failed.-to: exercise-reasonable- inspection'Zwhich-'-'-would-i-disciose' its
char3d”:and Zontentztz-d-iao-r-If zzs;mv;0-:rjg-rerd-"z—-s.7j a "o

(6)* -xhroit'-tmeans'the sale-'of'admission to-yiew'obscene' material, 77 A\.-'

Any. person who knovTingly, admits al person..under 18 year? of'age,to a, theatre

then. ethomng an'bbsceiie- fdm is guilty, of a- crlme 'of. the fourth degre\<,=v'"l’t*I 'Zs| -

d. Presumption-or know edge and age..; r,:; tl

The requisite knowledge, with regard to the character and content of the film or
material and of the 3ge of the persun.is presumed in the case of an actor who sells.
'distributes, rents or exhibits obscene material to a person under 18 years of age or
acunits to a film obscene for a person under 18 years of age a person who is under 18
vears of age. .

--n r . - f i T !
.8, .Perenses.-,... . : LR

(D). It is:an. afflrmatlve defense.to a prosecution under, subsectlons b. and-c.rwnich
the defendant must prove, by a preponderance of evidence that:

(@) The person under 3ge 18 falsely represented in or by writing that he was age
18 or over;

(b) The person’s appearance was such that an individual of ordinary prudence
would believe him to be 3ge 18 or over; and

() The sale, distribution, rental or exhibition to or admission of the person was
made;in-good faith relying, upon; such (.written,.representation and. appearancejand in
the.-reasonable belief.that he3was-.actually-age-.18.or.over; .- |, T:

(2) It is an affirmative defense to a prosecution under subsection c. that the
defendant is an employee in a.motion.picture.theatim who has no financial incerest in
that,,motion, picture;-theatre other than his. wages and-has-.no decision-making
authority-or-responsibihty vyith.;respect to the selection of the motion, picnire.'show

which, iS.l' exhibited...;-/, ¢-;; A e e i e Y ‘7-"\/E'j" Z” i
Amended-byL.1989;:cz5138-2;..eff*April'14;:1989. =
fK/ilsy. -j-zzii-i.' s;;.ztu.--? vt

Historical and Statutoi/ Notes - *

1(%I7xjeine L CCerTéani t<:< étBZt(c: %]}Zt.o Senate, No.

-M )
2C:34-3.1. Retailer defined KA-ANML O vumauvi -..mmw mz\vri—e
"Retailer,” as used in this act,Jmeans any person who operate? a store, newsstand,

booth,- concession or similar business, with unimpeded access for person? under 18
years old, who is iathe.bu?inea?..oLmaking sales*of periodical? or.other publications

at retail containing. pictifres!-,drawings:6r photograph?. "« v- Ver-Z,
L1988, c..17,. 8§ 1, eff. June 1| 1988. ' ‘

Senate Law, Public Safety and Defenae Committee StatementJ -7 -

;i ’ Y0 -Sermte.NoJ 1254- 11988, C.-17 " ' ZMj."tA*" -
The Senate Law, Public Safety and Defense Committee reports favorably

Senate.Bill 1254. - ' it '
Senate Bill 1254 permits a municipality to- enact an ordinance-prohibiting

a? a petty disorderly persons offense the-retail display of obscene-material
Lasf'addltlons In-text’ Indicated.b{ underline; 1de|etions-by'etrikeout*

<"



..»as defined in.NJ.S.. 2C:34-3,,at.a height-of. less, than.nve feet ot without-a,,.
.covering.over the front of th mateglal. Any such ordinance 1 reqFlred*to...
L~ containa provision stating that public display of obscene material.consti-
tutes presumptive evidence that.the retail rknowllrlglyjnade or permitted
the display. “Retailer” is defined in the bill as' aperson who'operates:;a"
store, newsstand, booth, concessin, or similar busiriess-withilumrapeded>"
access-to persons- under the age-of-18 and .who Is'in. the-busines3. of;_makm%q'
. sales, of periodicals or. other publications at retail contaiiungspicturestr-",
Vi drawings*i ox,photographs”ri*;4?/1: richacaacz ~j noiiai ginveH fct
Material which is obscene for persons under 18 years otJ-'age is defined:in:..
NJ.S. 2C:34->T as-any- description*-narrative account display*“or depiction:or..y
a rsTPecn‘Lc anatomical ‘area”or' éxual"acavity—whiich”’ by, meahs7dfTposmgr’7
composition, format,..or animated sensual“details,” enfi*sensuiality/with
suificient“irapact’_to;concentrate/pnirienc-incerestr on-jthe area or'activity:

The penalties, fora petty disorderly persons offense include™a nheof up to
51,000.00', Imprisonment for up to'3o<daysiyor . .
* - This’ bill ‘was. pre-filed ‘forllntrodu_?tlon'.; in.' the.-+1988; sessmn.';lf)_enéim "
tecnnlca review|'As reported" lthe Di |I|.QCIUd'e§- the changes req |{e -bg
technical review which has been performed. -+ "n-iv.-.. %% Critvv

li

- .Historical and Statutory Notes ' 'é = 2X-:

1988 Legislation Titleof Act:z............ )
Section 3 of L.1988..C. 11,.approved April. 26, A CJ concerning the retail'display of obscene

1988, provides.. : material and supplementing chapter 34 of Title 2C
"Thu act shall take effect on the.firct.day of the. of {hc New ;ereey.Statute3; ; L.198g; G.!7V -
second month after enactment. —

%

Library References . .
Words and Phrases (Perm.Ed.) ;

20:34-3.2.'--Display by retailer of-obscerie material' at height of less-than-five feet
or without blinder or coven authorization for ordinanceto-prohib-
it,; i it v n e Z: T
A-municipality may enact an’ordinance making'itria petty disorderly'persons
offense for-a retailer to display'or permit to be displayed at-his business-premises
any’obs'cene-material as-defined'irr NJ.S'. 2C:34-3,'at'a-height of less-thah 5*feet-or
without a blinder or other-covering-placed or printed on the front'd?'the material
displayed. Any such ordinance-shall .'contain a provision stating.that public-.display.
of the* obscene material "shall constitute presumptive evidence- that the retailer
knowingly made or permitted'the display.

L.1988, c. 17, § 2, eff. June 1j 1983. -- - Jooel.nutr:
wZl=_ 1 I- "tol

Historical and Statutory Notes

« Statement Committee statement to Senate. No. \;j-L-a._—.'wi
1254M-1988, ¢-d7,.5ee8.2CJ4-].1:-» >IVrZ h:ia -
ii;:ohr;r-inc™vr-ir -r'\v - EuY%era
'?2 2 A V'CHAPTER SsftOm O LiTD DANGEROUS' SUBSTANCES

Section XA e " 12
2035-1. .Shortrtle..,.." L, .

2C:35-1.1.  Declaration of policy 'and legislative findings.

2C:35—1.2. ' References to Controlled Dangerous Substances Act and chapters 35 andj6

>U.  Code,of;Criminal. Justice.. e} * --i..-- -Letf. & T
2C:35-2. Definitions. i S
2C:35-2.1/] “Anabolic.steroich. practitioner and immediate, precursor- defined. , , .. i
2C:35-3..., . Leader.of narcotics-trafficking,network. , ... . e /1l
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OBSCENITY AND PUBLIC INDECENCY 22-24-30
relating to obscene or immoral Dublicacions, 76 What amounts to an obscene piav or book
ALR 1099. wichin prohibition of statute, 31 ALR 301.

Selling obscene literature as breach of peace )
bond. 54 ALR 393. Law Reviews.

Validity and construction of federal statutes Immorality, Qbscenicv and the Law of Copy-
(18 USC j§ 1463, 1718) which declare non- right. 6 SD LRev 109 >1961).
mailable matter, otherwise mailable, because Seizure of Allegedly Obscene Films, 15 SD
of what appears upon envelope, outside cover, LRev 399 '1970).
wrapper, or on postal card. 11 ALR 3d 1276. Venue: Its Irapac: on Obscemtv, U SD LRev

364 (1966).

22-24-29. Possession, sale or loan as disseminating material harmful
to minors. A person is guilty of disseminating material harmful to minors
when he knowingly gives or makes available to a minor or promotes or pos-
sesses with intent to promote to minors, or he knowingly sells or loans to a
minor for monetary consideration any material described in subdivision 14) of
§ 22-24-27.

Source: SL 1974, ch 165, } IS (2).

22-24-29.1. Publications containing obscene material to be wrapped
and sealed while on display — Violation as misdemeanor. It is unlawful
for any person knowingly to distribute, display, sell or exhibit for sale in any
public place any magazine, book or newsprint displaying or containing ob-
scene material on the cover thereof or material unless said magazine, book or
newsprint is wrapped and sealed so that no more than the title, name, price or
date thereof is exposed to the public and said magazine, book or newsprint
cannot be viewed or examined without breaking the seal, 'wrapping or cover-
ing. A person who violates this section is guilty of a Class 1 misdemeanor.

Source: SL L978, ch 161.

22-24-30. Admission to show or exhibition as disseminating material
to minors. A person is guilty of disseminating material harmful to minors
when, with reference to a motion picture, show or other presentation which
depicts nudity, sexual conduct or sado-masochistic abuse, and which is harm-
ful to minors, he knowingly:

(1) Exhibits such motion picture, show or other presentation to a minor;

(2) Sells or gives to a minor an admission ticket or pass to premises
whereon there is exhibited such motion picture, show or other presen-
tation; or

(3) Admits a minor for a monetary consideration to premises whereon
there is exhibited or to be exhibited such motion picture, show or
other presentation.

Source: SL 1974, ch 165, § 18 (2),

143



22-24-31 CRIMES

DECISIONS UNDER FORMER LAW

Sufficiency of Evidence. ter. State v. Eakes (1973) 37 SD 247, 206 NW
Testimony that defendant was running the  2d 272. reversed on other grounds in 38 SD 46,

projector, selling’tickets, and was only person 215 NW 2d 129. in conibnutcy with remand

in theater exercising any visible control over and instructions in 414 US 1017, 38 LEd 2d

management of theater was sufficient evidence 310, 94 Sup Ct 440.

of his intent to sell or distribute obscene mat-

22-24-31. Defenses for disseminating materials to minor*;. In any
prosecution for disseminating material harmfui to minors, it is an affirmative
defense that:

(1) The defenaanc had reasonable cause to t ilieve that the minor in-
volved was eighteen years old or more. A draff card, driver's license,
birth certificate, or other official or apparently official document is
evidence establishing that the minor was eighteen years of age or
older;

(2) The minor involved was accompanied by his parent or legal guardian,
or by an aduit and the adult represented chat he was the minor's
parent or guardian or an adult and signed a written statement to chat
effect;

(3) The defendant was the parent or guardian of the minor involved; or

(4) The defendant was a bona fide school, college, university, museum or
public library, or was acting in his capacity as an employee of such an
organization or a retail outlet affiliated with and serving the educa-
tional purposes of such an organization.

Source: SL 1974. cb 165, § 20.

22-24-32. Misrepresentation to obtain admission of minor as misde-
meanor. A person is guilty of a Class 1 misdemeanor when he knowingly
misrepresents that he is a parent or guardian of a minor for the purpose of
obtaining admission of any minor to any motion picture, show, or other pre-
sentation which is harmful to minors.

Source: SL 1974, ch 165, 3 19 (1); 1976. ch
153, j 24-7.

22-24-33. Misrepresentation of age by minor as misdemeanor \
minor is guilty of a Class 2 misdemeanor if he misrepresents his age lor the
purpose of obtaining admission to any motion picture, show, or other presen-
tation which is harmful to minors.

Source: SL 1974. ch 165. 3 19 (2); 1976, eh
158. } 24-8.
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ATTACHMENT D
Upper Midwest Booksellers v. City of Minneapolis

Includes Minneapolis Code of Ordinance
"Distribution of Materials Harmful to Minors"

Minneapolis Codp
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UPPER .MIDWEST BOOKSELLERS v. CITY OF MINNEAPOLIS . 1361
Cite u 602F-Supp. 1361 (1985)

The UPPER MIDWEST BOOKSELLERS
ASSOCIATION, a Minnesota corpora-
tion, and Harvey Hertz, d/b/a A Broth-
er’s Touch Bookstore. Plaintiffs,

V.

The CITY OF MINNEAPOLIS, a
municipal corporation.
Defendant.

No. Civ. 43153

United States District Court.
D. Minnesota,
Fourth Division.

Feb. 25, 1985.

Bookseller and trade organization
brought suit challenging ordinance requir-
ing that certain sexually explicit books,
magazines and other materials deemed
harmful to minors be kept in sealed wrap-
pers and that covers of certain materials be
blocked with opaque cover. On plaintiffs'
motion for preliminary and permanent in-
junction, the District Court, MacLaughlin,
J., held that; (1) plaintiffs had standing; (2)
ordinance was not overbroad; (3) ordinance
did not unconstitutionally restrict adults’
access to profited materials; and (4) sec-
tion of ordinance exempting certain entities
and individuals from criminal prosecution
eviolated equal protection clause, and defi-
cient provision could be severed from rest
of ordinance. :

««"mOrder accordingly.' «*' ¢

o¥ n oo
1. Constitutional Law «=90(1)

Although” language of First Amend-
ment speaks in absolute terms, not all pure
speech falls within protection of the

Amendment. U.S.C.A. ConstiAmend. 1.

2. Constitutionai Law <s=90.4(l)

Obscene material is not within area of
constitutionally protected free speech or
press. U.S.C.A. ConstiAmend. 1

3. Obscenity <=1
Under definition of obscenity, prohibi-
tions on obscene materials must be limited

to works which, taken as a whole, appeal to
prurient interest in sex, which portray sex-
ual conduct in patently offensive way, and
which, taken as a whole, do not have seri-
ous literary, artistic, political or scientific
value. U.S.C.A. Const.Amend. 1

4. Constitutional Law <5=90.4(1)

While minors are entitled to significant
degree of First Amendment protection,
state or municipality may place stricter
controls on materials available to youths
than on those which are available to adults.
U.S.C.A. Const-Amend. 1

5. Constitutional Law <s=90.4(l)

While children do noc have First
Amendment rights coextensive with adults,
there are limits to government's ability to
restrict freedom of speech on ground of

protecting minors. U.S.C.A. Const_\mena.
1

6. Federal Civil Procedure <5=103.5

Plaintiffs must allege personal stake in
outcome of controversy in order to estab-
lish standing.

7. Declaratory Judgment <3=300

Bookseller had standing to seek declar-
atory and injunctive relief from ordinance
requiring that certain sexually explicit
books, magazines and other materials
deemed harmful to minors be kept in sealed
wrappers and that covers of certain materi-
als be blocked with opaque cover, -since
ordinance posed genuine threat to booksel-
lers and other retailers. U.S.C.A. Const.
Amend. 1 <

8. Constitutional Law 3=42.2(1) ”

Individuals may challenge legislation
even when their own rights of free expres-
sion are not 'violated, so long as very exist-
ence of legislation may cause others not
before court to refrain from constitutional-
ly protected speech or expression. U.S.
C.A. Const.Amend. 1

9. Obscenity <5=2.5

Standard for “harmful to minors,” un-
der ordinance prohibiting open display of
sexually explicit materials deemed harmful
to minors, was noc subject to constitutional
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challenge for vagueness.
Amend. 1.

U.S.C.A. Const.

10. Associations ©=20(1)

Association has standing to bring suit
on behalf of its members when its mem-
bers would otherwise have standing to sue
in their own right; interests it seeks to
procecc are germane to organization's pur-
pose; and neither claim asserted nor relief
requested requires participation in lawsuit

of each individual member.

11. Associations ©=20(1)

Trade organization had standing, as
representative of its member bookstores, to
challenge ordinance requiring that certain
sexually explicit books, magazines and oth-
er materials deemed harmful to minors be
kept in sealed wrappers and that covers of
certain materials be blocked with opaque
cover, where individual bookstore members
would have standing, litigation was ger-
mane to organization's purpose and there
was no need for individualized proof. U.S.
C.A. Const.Amend. 1

12. Obscenity ©=1.1

While states and localities may adopt
broader definition of obscenity for children,
mere nudity is not obscene as to either
adults or minors. U.S.C.A. Const-Amend.

L

13. Obscenity ©=1

Work must be considered as a whole,
so that isolated scene or passage, which
would be obscene if standing alone, will not
render work obscene if it bears rational
relationship to rest of work. U.S.C.A.

Const.Amend. 1.

14. Constitutional Law <2=>90(1)

Context of speech is important factor
in.determining scope of permissible regula-
tion.".U.S.C.A. Const.Amend. 1.

15. Obscenity ©=2.5

Ordinance requiring that certain sexu-
ally explicit books, magazines and other
materials deemed harmful to minors be
kept in sealed wrappers and that covers of
certain materials be blocked with opaque
cover was not overbroad in failing to treat

602 FEDERAL SUPPLEMENT

works "as a whole."
Amend. I.

U.S.C.A. Const.

16. Constitutional Law ©=90(1)

When government sheds its neutrality
and undertakes selectively to shield public
from some kinds of speech on grounds that
they are more offensive than others, First

.Amendment strictly limits that power.

U.S.C.A. ConsLAmend. 1

17. Constitutional Law ©=90(1)
Content-neutral regulation is funda-

mental principle of First Amendment law
that should not be lightly abandoned. U.S.
C.A. Const.Amend. 1

18. Obscenity <5=2

City had significant interest in shield-
ing minors from sexually explicit material
which fell within constitutional definition of
obscenity for U.S.C.A. Const.
Amend. 1

minors.

19. Obscenity ©=2.5

Ordinance requiring thac certain sexu-
ally explicit books, magazines, and other
materials deemed haimful to minors be
kept in sealed wrappers and that covers of
certain materials be blocked with opaque
cover did not unconstitutionally restrict
adult access to materials protected by First
.Amendment, but rather was a reasonable
time, place and manner regulation. U.S.

C.A. Const.Amend. 1.

20. Constitutional Law ©=250.1(2) »

Obscenity ©=2.5 _V

Section of ordinance exempting certain
entities and individuals from criminal pros-
ecution for violation of prohibition against
open display of sexuaily explicit materials
deemed harmful to minors violated equal
protection clause where classification creat-
ed by exemption was not necessary to pur-
ported interest of allowing parents to ex-
pose their children to sexually explicit ma-
terial in controlled context that was free of
"pandering,1 and, since ordinance provided
for criminal prosecution in only those cases
in which there was commercial display, ex-
emption provision could be severed from
rest of ordinance, U.S.C.A. Const.Amend.
14.
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UPPER MIDWEST BOQOKSELLERS v. CITY OF MINNEAPOLIS 1363
Qe I 18 (99

Randall D.B. Tigue, Volunteer Atty.,
Minnesota Civil Liberties Union. Minneapo-
lis, Minn., for plaintiffs.

Robert J. Alfton, Minneapolis City Atty.,
and David M. Gross. Asst. City Atty., Min-
neapolis, Minn., for defendant.

MEMORANDUM AND ORDER
MacLAUGHLIN, District Judge.

This matter is before the Court on plain-
tiffs' motion for a preliminary and perma-
nent injunctionl restraining the City of
Minneapolis from enforcing that portion of
a city ordinance which would prohibit the
open display of sexually explicit maceriais
which are deemed harmful to minors.

FACTS

The action before the Court is a firs:
amendment challenge to a Minneapolis city
ordinance which requires that certain sexu-
ally explicit books, magazines, and other
materials2 deemed harmful to minors be
kept in sealed wrappers and that the covers
of certain materials be blocked with an
opaque cover. Minneapolis Ordinances,
§ 385.131. Plaintiffs are the Upper Mid-
west Booksellers Association, an incorpo-
rated trade organization of booksellers,
publishers, and representatives with mem-
bers in Minnesota, Wisconsin, North and
South Dakota, and :lowa, -and ' Harvey
Hertz, doing business as A Brother’s Touch
Bookstore. vThe parties' have stipulated
that under defendant's construction of the

ordinance, plaintiffs may have material on

ol % \'m n* <

1.. The Court's opinion'incorporates the findings
mof fact and conclusions of law required by Fed-

w'meral Rule of Civil'Procedure 52. = m

o' 1 ) -

2. The provisions of the ordinance apply to "writ-
ten, photographic, printed, sound, or published
materials." Minneapolis Ordinances, § 385.131
(1),(2). The.Court describes proscribed materi-
als under the ordInace as “books and magazines"
at various points in this opinion. These refer-
ences are intended as stylistic conveniences rath-
er than all-inclusive descriptions of the ordi-
nance's coverage.

3. The challenged portion of the ordinance has
been amended since the institution of this ac-
tion. Subsection 6 of the ordinance, as original-
ly enacted by the City Council and signed into

display in their stores which would fall
within the restrictions of the ordinance.

The challenged portion of the ordinance
provides as follows:

6) It is unlawful for any person com-
mercially and knowingly to exhibit, dis-
play, seil, offer to sell, give away, circu-
late. distribute, or attempt to distribute
any material which is harmful to minors
in its concent in any place where minors
are or may be present or allowed to be
present and where minors are able to
view such material unless each item of
such material is at all times kept in a
sealed ‘wrapper.

(@ It is aiso unlawful for any person
commercially and knowingly to exhibit,
display, sell, offer co sell, give away,
circulate, distribute, or attempt to dis-
tribute any material whose cover, covers,
or packaging, standing alone, is harmful
c0 minors, in any place where minors are
or may be present’or allowed to be
present and where minors are able to
edew such material unless each item of
such material is blocked from ‘dew by an
opaque cover. The requirement: of an
opaque cover shall be deemed satisfied
concerning such material if those por-
tions of the cover, covers, or packaging
containing such material harmful to mi-
nors are blocked from view by an opaque
Cover. - ..

§ 385.131(6).2, -The effect of the above pro-
vision is that the contents and the covers of

law by ihe Mayor on June" 13, 1984, provided as
"follows; ;

(6) It is unlawful for any person knowingly

to exhibit, display,” sell, offer to seil, give

. away, circulate, distribute, or attempt to dis-
tribute any material which is harmful to mi-
nors in anyplace where minors are or may be
present or allowed to be present and where
minors are able to view such material unless
each item of such material'is at all times kept
in an opaque sealed wrapper.

(a) The provisions of this subdivision shall
also apply to each item of material visually
depicting nudity, sexual conduct or sexual ex-
citement, upon the cover, covers, or packag-
ing of the material. The requirement of an
opaque cover shall be deemed satisfied con-
cerning the visual depictions of nudity, sexual
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material are judged separately under the
ordinance. If the contents of a book or
magazine contain material that is deemed
harmful to minors, the publication must be
kept in a sealed wrapper. If the cover of a
book or magazine visually depicts pro-
scribed material, those portions of the cov-
er must be blocked 'with an opaque cover.
A publication could conceivably have a cov-
er which falls ‘within the ordinance and
contents which do not, or vice versa,
“Harmful to minors"” is defined in the ordi-
nance as foilows:

“Harmful to Minors" means thac quali-
ty of any description or representation,
in whatever form, of nudity, sexual con-
duct, or sexual excitement, when it:

(1) predominantly appeals to the pru-
rient, shameful, or morbid interest of
minors in sex; and

(2) is patently offensive to contempo-
rary standards in the adult community as
a whole with respect to what is suitable
sexual material for minors; and

(3) taken as a whole, lacks serious lit-
erary, artistic, political or scientific val-
ue.

Id. § 385.131(3)(e). -

The ordinance contains two significant
exemptions. First, the ordinance does not
apply if minors are hot "able to<hew the
proscribed ‘'material or the covers of such
material. Businesses can comply with the
ordinance by totally barring minors from
the establishment or by phys:c3lly.segre-
gating the proscribed materials so that mi-
nors do not have access to and cannot 'view
the materials, and by posting a sign which
reads “Adults Only—you must be 18 to
enter.”.. Id. § 335.131(6)(b). : The second
exemption applies to recognized and estab-

C.onduc} or sexual.excitement, if those (Por-
tigns 0 tecovr COVErs, or ab w é; on-
tammg the V|sua depictions aré blocked from

view by the 0 aﬂue COVer.
This portion_of the_ ordinance toof< effect on
January 1 198 P|a|nt Ifis" complaint_ In tﬁe

|ns ant case was filed on January
nance was. amended, o 'tf current form
? qbtient o the hearm onPaIntn‘fs motor}
E)r |m|nehg éan per anent [pjunctive reh
Was on Januar T
amendments were passed by the City Council on
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lished schools, religious institutions, muse-
ums, medical clinics ana physicians, hospi-
tals, public libraries, governmental agen-
cies, and individuals in a parental relation-
ship -with the minor. Id, § 38S.131(7)(a),
(b).

There have been no prosecutions under
the ordinance. Plaintiffs brought the in-
stant action for declaratory and injunctive
relief shortly after the ordinance took ef-
fect on January 1, 1985, and the Court
issued a temporary restraining order en-
joining enforcement of the ordinance on
January 7, 1985.

DISCUSSION

[1-3] Although the language of the
first amendment speaks in absolute terms,
it is clear that not all pure speech falls
within the protection of the amendment.
In ChapHusky v. New Hampshire, 315
U.S. 563, 62 S.Ct 766, 36 LEd. 1031 (1942),
the United States Supreme Court stated
that

[tihere are certain well-defined 3nd nar-

rowly limited classes of speech, the pre-

vention and punishment of which have
never been thought to raise any Constitu-

.tional problem.-..These include the lewd

and obscene It has been well ob-

served that such utterances are no essen-
mtial part of any exposition .of ideas, and
are of such slight social ,value as a step
to truth that any benefit, that may be
derived from them is clearly outweighed
2 by the social interest in order and.morali-

ty. v IM.n w
Id. at 571-572, 62 S.CL at 768-769 (foot-
notes omitted). It is now well settled that
obscene material is not within the area of
constitutionally protected free speech or

press. Miller v. California, 413 U.S. 15,
Januar l%and SI ned bg thF Mayor on
Jan arg resent

ourt hasHNen counf an op 8rtun|t to

ommentu on the effect of the amehdment
th resentpm ation. (Nenher 3|31e as any ob-
ect| F1 ours determinin t(}e constitu-
|ona the or inance as antended. Since
(Tre h ve been no H grosecutlons under the orl |-
nal or nanﬁe there IS no ease or cgmtro%
reqarﬂmg e orl |na hmance

Yv therefore determine t econstltunonahtyo
he amended ordinance.

E In “effect.
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UPPER MIDWEST BOOKSELLERS V.CITY OF MINNEAPOLIS 1365
Cite as 602 F.Supp. 1361 (1985)

23. 93 S.Ct. 2607, 2614. 37 L.Sd.2d 419
(1973). Because of the inherenc dangers
involved in regulating any type of expres-
sion, however, the Supreme Court has on
several occasions revised and refined the
definition of obscenity, in order to develop
appropriate limits on the permissible scope
of regulation. See, e.g., Roth. y. United
Slates, 354 US. 476, 77 S.Ct. 1304,
L.Ed.2d 1498 (1957); Memoirs v. Massa-
chusetts. 383 US. 413, 36 S.Ct. 975, 16
L.Ed.2d 1 (1966); Miller v. California.
Under the current definition of obscenity,
as set forth in Miller v. California. prohi-
bitions on obscene materials must "be iimic-
ed oo works which, taken as a whole, ap-
peal to the prurient interest in sex, which
portray sexual conduct in a patently offen-
sive way, and which, taken as a whole, do
not have serious literary, artistic, political,
or scientific value." Miller, 413 U.S. at 24,
93 S.Ct. at 2614.

[4] The ordinance in question in the in-

stant case is not, of course, aimed at regu-
lating materials which are obscene as to
adults. Rather, the ordinance is designed
to protect children from being exposed to
sexually explicit material. While minors
are entitled to a significant degree of first
amendment protection, see Tinker v. Des
Moines'School District, 393 U.S. 503, 89
S.Ct.; 733, 21 L.Ed.2d 731 (1969),'the Su-
preme Court has squarely held that a state
or municipality may place stricter controls
on'materials'available'to youths than on
those which are available to adults. '.Gins-
berg v. New York, 390 U.S..629, 88 S.Ct
1274, 20 L.Ed.2d 195 (1968); - In Ginsberg,
the Court upheld a New York jaw. which
prohibited the sale of non-obscene (as to
adults), sexually explicit, literature to mi-
nors under the age of 17. The Court ap-
proved the concept of "variable obscenity,”
holding that legislation may constitutional-
ly adjust the definition of obscenity.“

social realities by permitting the appeal of

4 The Supreme Court has reco%mzed the signifi-

cant 9overnmenta| Interest in the protection of
mInofs on a number of other occasions, — See.
&, Prince v, MassachusEttEs

GRS
g4 S.Ct %Jfﬁjﬁuf%%

democratic society rests, for its con

[sexuaily explicit] material to be as-
sessed in terms of the sexual interests ...1
of ... minors." Id. at 638, 88 S.Ct. ac
1279, quoting Mishkin v. New York, 383
U.S. 502, 509, 36 S.Ct. 953, 963, 16 L.Ed.2d
56 (1966).

The Court in Ginsberg pointed to two
governmental interests whicr ™stified the
limitations on the availability of sexually
explicit material to minors which were con-
tained in the New York statute. First, the
Court noted that "constitutional interpreta-
tion has consistently recognized that the
parents' claim to authority in their own
household to direct the rearing of their
children is basic in the structure of our
society,"” and that parents and others re-
sponsible for children's well-being "are en-
titled to the support of laws designed to aid
discharge of that responsibility.” 390 U.S.
ac 639, 38 S.Ct. at 1280. Second, the Court
stated that government "has an indepen-
dent interest in the well-being of its
youth." Id. at 640, 88 S.Ct. at 1281. The
Court quoted wich approval the comments
of Chief Jud®e Fuld of the New York
Court of Appeals, in his concurring opinion
in People v.'Kahan, 253 N.Y.S.2d 391, 392,
15 N.Y.2d 311, 206 N.E.2d 333.(1965):
= While the supervision "of children's

reading may best be left to their parents,

the knowledge that parental control or
guidance cannot always be provided and

,society's transcendent interest in protect-

ing the welfare of children justify rea-

sonable regulation of the sale of material
. to them.,. It is, therefore,! altogether fit-

ting and proper for a state to include in a
. statute designed to regulate the sale of

pornography to children .special stan-

dards, broader than those embodied in
legislation aimed at controlling dissemi-
nation of such material to adults'.-” ;

390 U.S. at 640, 88 S.Ct at 1281.*. After
reciting the above two government'inter—

upon the healthy, well-rounded.growth of youn
Bo ple into W maturit as aﬂzens@ yc \9

acif |ca Foundation
i e

Well- e|ng of |é
treatment of Indecent broadcasting received by
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ests, die Court applied a mere rationality
standard to determine whether the legisla-
ture could constitutionally determine™that
exposure to the materials in question was
in"tact harmful to mingrs. . It found that
the 'Iegilslature's determination was not ir-
rational because existing studies had_nei-
ther proved nor disproved a "causal link”
between exposure of minors to sexually
explicit macerial and impairment of their
ethical and moral development. 14. at ea1-
543, 38 O.Cl. at 1231-32.

_Justice Stewart, in his conqurrmF opinion
I Ginsberg, provided an additional theoret-
ical él_JStIfI(;a'[IQH for stricter regulation of
the dissemination of sexually explicit mate-
rials to minors: o
| think a State may permissibly deter-
mine tnat, at least in some precisely de-
lineated areas, a child—like someone in a
captive audience—is not possessed of
that full capacity for individual choice
which is the presupposition of First
Amendment guarantees.

Id. at 649-350, 88 S.Ct. At 1236-1237 (foot-
note omitted). -Thomas, Emerson, a com-
mentator who is committed to the notion
that "[n]o general restriction on expression
in terms of ‘obscenity' can— b recon-
ciled with the First amendment,” relie3 on a
variant of this "diminished capacity" theme
to support his view that government has a
broader power to regulate literature sold to
children: _ -
« Different factors come into play, also
swhere the interest*at stake Is the effect
of erotic expression upon children.- The
world'of children'is not strictly part of
the adult realm of free expression. The
factor of immaturity, and_perhaps other
considerations, impose ditferent rules.
Without attempting here to. formulate

boih children and adults); .Vew York v. Ferber.
458 US. 747. 757. 102 S.Ct. 3348. 3355, 73
LEdJd 1113 (1981) (government’! interest in
prevention of sexual exploitation and abuse of
children justifies statute prohibiting distribution
of visual materials depicting children engaged
in sexual performances, regardless of whether
material is obscene).

5. The ordinance does contain a prohibition
against the sale to minors of materials deemed
harmful to minors. § 385.131(4). but plaintiffs

602 FEDERAL SUPPLEMVENT

the principles relevant: co freedom of ex-
Pressmn or_children, it suffices to sa
hat regulations of communication ac-
dressed to them need noc conform to the
requirements of the first amendmenc in
tt&e Itsame way as those applicable to
adults.

Emerson. Toward a General Theory of the
Fllggg Amendment, 72 Yale L.J. S77, 938-39

[5] =~ While children do not, have first
amendment rights co-extensive with adults,
there are limits to government's ability to
restrict the freedom of speech on “the
ground of protecting minors. In Erznoz-
nik v. City of Jacksonville, 422 US 05,
% S.Ct. 2268 45 LEd.2d 125 (1975). the
Supreme Court struck down as unconstitu-
tionally overbroad an ordinance which pro-
hibited the showing_of films containing nu-
dity by drive-in movie theaters with screens
visiblé from a public street or place. The
municipality attempted to support the ordi-
nance as an exercise of its police power to
protect children. The Court rejected this
argument, reasoning thac not all displays
of nudity .can be considered obscene even,
as to minors. The Court stated that
"[sjpeecn that is neither obscene as to
youths nor subject to some other legitimate
proscrl{)tlon cannot be suppressed solely to
protect the ¥oung.from_ Ideas or images
that a legislative body thinks unsuitable Tor
them.". 1. at 213-14, 95 S.Ct. at 2274-75.

. The challenged provision of the ordi-
nance in the inStant case, unlike the legisla-
tion in_Ginsberg/ deals primarily with the
dlsplaéln of explicit.sexual material rather
than its distribution or sale,3and therefore
raises sllghtl different first amendment
questions.* Plaintiffs make four basic ar-

have not challenged this aspect of'the-ordi-
NANCE.....coiiririieinie i N ’

<Fl x5 ?

6. The United States Supreme Court has yet to
deal squarely with the issues raised by display
regulations such as the one in the instant case.
The United States Court of Appeals for the
Tenth Circuit recently upheld an ordinance
which required an opaque cover but not a
sealed wrapper for materials deemed harmful to
minors. U.S. Vewr v, Casado, 721 F,2d 1281
(ICth Cir.1983). At least two state courts have
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gumencs for why die display ordinance
should be held unconstitutional. First,
plaintiffs argue that the ordinance is imper-
missibly overbroad because it allows for
separate consideration of the contents and
cover of a work, and therefore fails to treat
the work "as a whole." Second, plaintiffs
contend that the ordinance unauiy restricts
the first amendment rights of adults, be-
cause it impedes adult access to materials
which, while harmful to minors, are noc
obscene as to adults. Third, plaintiffs ar-
gue that the provision of the ordinance
which exempts public libraries, churches,
schools, and doctors violates the equal pro-
tection clause of the fourteenth amend-
ment. Finally, plaintiffs argue that the
provision exempting religious organizations
constitutes an establishment of religion in
violation of the first and fourteenth amend-
ments. The Court will discuss each of
these contentions in turn,7 after an exami-
nation of the threshold question of stand-

ing.

A. Standing

[6] Plaintiffs must ailege a “personal
3take in the outcome of the controversy" in
order to establish that they have sanding
to invoke the jurisdiction of the federal
courts." Baker v. Carr, 369 U.S. 186, 204,
32 S.CL 691, -703, 7 L.Ed.2d 663 (1962).
The standing requirement is designed "to
assure that concrete adverseness which
sharpens the presentation of issues upon
which the court so largely depends for illu-
mination .of mdifficult constitutional ques-
tions." . Id.-- In the instant case, defendant
contends that plaintiffs have failed to dem-
onstrate that they have standing to seek

upheld similar display legislation. American
Booksellers Ass'n, Inc. v. Rendelt, — PaAuper.

, 481 A.2d 919 (1984); capitol Sews C\. Inc.
v. Nashville, 562 S.WJJd 430 (Tenn..978). A
number of courts have, however, '.mick down
such legislation as unconstitutionally overbroad
when it sought to regulate material that is not
obscene as to minors. See, e.g, Rushia v. Town
of Ashbumham, 582 F.Supp. 000 (D.Mass.1983);
American Booksellers Ass'n, Inc. v. Superior
Court, 129 Cal App.3d t97, 181 Cal.Rptr. 33
(1982); calderon V. Puffalo, 61 App.Div.2d 323.
402 N.Y.S.2d 685 (.1978). See also American
Booksellers Ass'n, Inc. v. Webb, 590 F.Supp. 677

declaratory and injuncuve relief. Defend-
ant points to the following facts to support
its argument that plaintiffs lack standing.
First, individual plaintiff Harvey Hertz
merely alleges that he is the owner of A
Brocher’s Touch 3ookstore. and that this
store is located in the city of Minneapolis.
Second, the stipulation of facts entered into
by the parties simply provides that the
plaintiffs “may have macerial on display in
their scores which wouia fair Wwithin the
restrictions of the ordinance." Stipulation
of Facts, 14 (emphasis added). Third, one
of the members of plaintiff Upper Midwest
Booksellers Associations 5 has stated in an
affidavit that his bookstores do not contain
any material which could be deemed
"harmful to minors" as defined in the ordi-
nance. Defendant contends that in light of
the above facts, the claims of the plaintiffs
are too speculative to justify the exercise
of jurisdiction in this case. Defendant fur-
ther argues that because Lhe Upper Mid-
west Booksellers Association is a trade
organization with merely economic pur-
poses, it lacks standing to litigate the first
amendment issues at stake in this;C3se.

[7-9] The Court finds that plaintiffs do
have standing to seek declaratory and in-
junctive relief. Plaintiffs'- allegations in
the instant case are clearly more than
"generalized grievances" which all citizens
share. See, e.g., Schlesinger v. Reservists
Committee to Stop the War, 418 U.S. 208,
94 S.CL.2925, 41 L.Ed.2d 706 (1974).; The
Supreme Court has recognized that in first
amendment cases involving a criminal pen-
alty, m

(N.D.Ga.1984) (display provision of ordinance
containing constitutionally adequate definition
of obscenity for minors temporarily enjoined).

7. Because the Court has determined that the
exemption violates the equal protection clause,
it does not reach the establishment arguments
advanced by plaintiffs.

8. Don Blyly, proprietor of Uncle Edgars Mys-
tery Bookstore and Uncle Hugo’s Science Fic-
tion Bookstore, both located in (he city of Min-
neapolis.
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[i]t is noc necessary thac [a party]
first expose himself Go actual arrest or
prosecucion to be encitled to challenge a
statute thac he claims deters the exercise
of his constitutional rights.

Steffel v. Thompson. 415 U.S. 452, 459, 94
S.Ct. 1209, 1215, 39 L.Ed.2d 505 (1974).9
The ordinance poses a genuine threat to
booksellers and other retailers, since it ob-
liges them to make judgments about
whether to seal and cover materials in their
store if they want to avoid criminal liabili-
ty. This burden is a substantial one for
boch individual plaintiff Harvey Herts and
the Minneapolis member stores of plaintiff
Upper Midwest Booksellers Association.
While the ordinance's standard for "harm-
ful to minors" is not subject to a constitu-
tional challenge for vagueness, see Miller
v. California; Ginsberg v. New York, nei-
ther is it simple to apply. The fact chat the
parties' stipulation states that plaintiffs
may 'have proscribed materials in their
stores, rather than that they do have such
material, is not significant Plaintiffs face
criminal prosecution under the ordinance
and would therefore understandably be re-
luctant to admit that they have materials
that are harmful to minors in their stores.
This is especially true given the ordinance’s
requirement that violations be "knowing."
Finally, regardless of whether the plain-
tiffs ultimately prevail on their'constitu-
tional claims, the existence of the ordinance
has a potential chilling effect on speech, so
that the standing requirement, is satisfied
in this ‘case.."” See.Cruz v...Ferre, 571
F.Supp. 125, 129 (S.D.Fla.1983). The Court
therefore finds that the plaintiffs possess
the requisite "personal stake" in the out-
come of this litigation.

[10,11] Defendant focuses much of its
standing argument on the question of
whether plaintiff Upper Midwest Booksel-
lers Association has standing to sue as a
representative of its member bookstores.

9. The standing requirement has been considera-
bly relaxed in the area of first amendment liti-
gation. See Droadrich V. Oklahoma, all US.
601. 611-13. 93 S.Ct. 2908. 2915-16. 37 L.Ed.2d
830 (1973). Individuals may challenge legisla-
tion wen when their own rights of free expres-

602 FEDERAL SUPPLEMENT

An association has standing to bring suit
on behalf of its members when (1) its mem-
bers would otherwise have standing to sue
in their own right; (2) the interests it seeks
to protecc are germane to the organiza-
tion's purpose; and (3) neither the claim
asserted nor the relief requested requires
the participation in the lawsuit of each of
the individual members. Hunt v. Wash-
ington Apple Advertising Commission,
432 U.S. 333. 342-43, 97 S.Ct. 2434, 2440-
41. 53 L.Ed.2d 383 (1977). The prerequi-
sites for associational standing set forth in
Hunt are clearly present in the instant
case. The Court has already discussed the
question of whether individual bookstore
members of the Upper Midwest Booksel-
lers Association would have standing.
With respect to the second part of the
Hunt test, the present litigation is clearly
germane to the purpose of Upper Midwest
Booksellers Association—"improving the
climate for bookselling, increasing the flow
of information and encouraging more peo-
ple to read.” Plaintiffs' Complaint, 13.
Finally, since the present action for declar-
atory and injunctive relief is a facial chal-
lenge to the constitutionality of the Minne-
apolis ordinance, made on the basis of a set
of stipulated facts,, there is no need for
individualized proof, so that plaintiffs have
satisfied the third part of the Hunt test.
The Court notes that at least one.other
federal court has !explicitly held that a bo-
okseller's association-similar to the plaintiff
in the instant case has standing to raise the
first amendment claims of its members,
American .-Booksellers Ass'n v. Me-
Auliffe, 533 F.Supp. 50 (N.D.Ga.1981). See
also American Booksellers Ass'n v. Ren-
dell, — Pa.Super. — , 481 A.2d 919, 932
(1984). Accordingly,- the Court must reject
defendant's standing arguments and pro-
ceed to determine the merita of this litiga-
tion.

ston are not violated, so long as the very exist-
ence of the legislation "may cause others not
before the court to refrain from constitutionally
protected speech or expression." Id. at 612, 93
S.Ct. at 2915.
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B. Overbreadth

é_lZ] Plaintiffs initially ar?ued thac the
ordinance is unconstitufionally overbroad
because it prohibits the display of materials
which are not obscene as t0 ejther adults or
minors. While states and localities may
adopt a broader definition of obscenity for
chlldren, Ginsberg v. New York, 390 U.S.
629, 38 S.Ct. 1274 20 LEd.2d 195_((11963)
the Supreme Court has clearly heid that
mere- nudity is noc obscene ds o either
minors or adultS. Erznoznik v. city of
Jacksonville, 422 US, 205, % S.Ct. 053
45 [F0.20 125 (1975).” Plaintiffs contended
thac under the plain language of section
385.131(6)(a), as originally“endcted,Dthe or-
dinance applied to any material with mere
nudity on Its cover, regardless of whether
that nudity is harmful to_ minors, Defend-
ant argued, that subdivision (6)(@) was in-
tended” to incorporate the harmful to mi-
nors standard, and that it was therefore
not unconstitutionally overbroad. ~Subse-
?uent to the hearing”on plaintiffs'’ motion
or ?rehmlnary and’ permanent injunctive
relief, the Minneapolis City Council enacted
an amendment to subdivision (6)(@) which
explicitly provides that in order o’ trigger
the requirements of the ordinance, the cov-
er of a book or magazine must be harmful
to minora. _Accordingly, plaintiffs', argu-
ment that the ordinance IS overbroad as to
minora because. it prohibits the display of
material which is not obscene as to minora
IS now mootl .

, [13. 14{ Plaintiffs make a second argu-
ment that the ordinance-is unconstitutional-
ly overbroad..which is.unaffected by the
recent amendment to_subdivision (% a% of
section .385.131.-"Plaintiffs contend” that
since the Supreme Court's decisions on ob-
scenity, require, consideration of a work as
"a whole," the ordhance's provision for
separate consideration of .the cover of a
work and of its consents violates. the first
amendment _The Court.recognizes that
current constitutional standards do require

10. See footnote number 2 for the text of the
original subsection 6(a).

11. Counsel for both parties have advised the
Court that they agree that the effect of the
«O2FSuop-3.
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chat a work muse be considered as a whole,
S0 that an isolated scene or passage, which
would be obscene if standing alone, wiil not
render a work obscene if it bears a rational
relationship to the rest of the work. wmitter
v. California; Ginsberg v. New York. De-
spite this Igeneral standard for obscenity,
which apP les to both minors and aduits,
the Court cannot accept plaintiffs argu-
ment.  The context of speech is an impor-
tant factor in determining the scope of
permissible regulation. cr. Joseph 3urs-
n. nc. v. wison, 343 US, 4%, 58, 72
SCt 717, 781 9% LEQ. 1008 (1%0) (each
medium of communication presents particu-
|ar problems and demands differen ruIes%.
The "as a whole" standard has been devel-
o?ed by the Supreme Court in the context
of Ieglsl_atlon which banned outright the
distribution or possession of certain materi-
als deemed obscene to either minora or
adults. In such a context, it makes sense
to treat the work as a whole, since the
issue is whether it is appropriate for indi-
viduals to purchase and read or view the
entire work. In the instant case, by con-
trast, the Prlmary concern which prompted
the legislation was the dispray Of materials
whichare harmful to minora. A child who
walks_ into_a store :which openly displays
material with sexually explicit covers may
be harmed simply by Viewing those'covers.
In effect, to a child Who may never acquire
and read or view the entire work, the cover
of the book or magazine is the 'work as a
whole." it ull

. [15],..Plaintiffs. contend that the ' Su-
Preme Court's decision-in erznoznik dic-
ates a rejection of the argument that,cov-
ers may e treated separately because a
minor entering a store,may Qnly_see the
cover of. a book.. . Plaintiffs maintain that a
similar argument.was made and rejected in
Erznoznik: that, to a motorist driving by a
drive-in_theater which has occasional dis-
plays of nudity, the nude scene constitutes

amendment to tlie ordinance is to moot plain-
tiffs' argument (hat the ordinance is overbroad
because it would prohibit ihe display of mere
nudity.
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the "whole work" to that viewer. The
shortcoming in this argument is that the
basis of the Supreme Court's, decision in
Erznoznik Was that the drive-in movie or-
dinance was overbroad because mere nudi-
ty is not obscene as to aduits or minors.
In the instant case, under the plain lan-
guage of the ordinance, the onty_covers
which are regulated are those which are
harmful to minors, The Court must there-
fore reject plaintiffs' argument_ that the
ordinance is overbroad because it fails to
treat works "as a whole."

C. Impact of the ordinance on adults’
first amendment rights

Plaintiffs contend that the ordinance is
overbroad as to adults because it undulx
restricts the availability of materials whic
are clearly protected by the first ameng-
ment. Plaintiffs' argumient is that there is
a category of material which, while admit-
tedly harmful to minora, is not obscene as
to adults. Because of the ordinance’s dis-
play restrictions, adult access, to this cate-
gory of material is circumscribed to some
extent. First, plaintiffs contend that the
requirement of an opaque cover restricts
the ability of idult3 to view the cover of
books or” magazines that fall ‘within the
scope of the drdinance. Second, and more
important, plaintiffs argue that the require-
ment of a sealed _vvraPper would grevent
adults from thumbing through the ook or
magazine prior to deciding whether or not
to purchase it

Plaintiffs contend that the restrictive im-
pact of the ordinance places it squarely
within the Supreme Court’s holding in s ute
ler v. Michigan, 352 US 380, 17 Ct 524,
T LEd2d 412 (0, I guver, 3 U
mous Supreme Court 3truck down a statute
which made it unlawful "to make available
for the general reading public ... a hook
... found to have a potentially deleterious
influence upon youth." 352 US. at 382-83,
77S.Ct at'525." The Court found that this
legislation was “not r_ea_sonabl¥ restricted
to the evil with which it is said to deal.” ia.
at 383, 77 S.Ct at 526, since it prohibited

12 But ste Hillshoro Htwi Co, v. City of farnpa.
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the distribution of protected material to
adults. The effect of the statute, accord-
ing to the Court In Butier, Was "to reduce
the aduit population of Michigan co reading
only what is fit for children.” 1a.

Plaintiffs dearly overscate their case
somewhat when thiey claim thac the instanc
case poses the same problem that the Su-
[%reme,C0urt was faced With in Butier.2

he Minneapolis ordinance, unlike the stat-
ute in Butier, does not prohlblt aduits from
purc_hasm% non-obscene materials; aduits
continue o have ultimate access to the
materials inquestion. Moreover, adults may
Beruse these materials in "aduits. only"

ookstores or in "adults only" sections of

stores open to both minors and adults. Fi-
nally, adults may thumb through the con-
tents of publications which are required
under the ordinance to have oniy their cov-
ers blocked from view. Despité these fac-
tors which distinguish the instant case
from sutier, the ordinance dearly does
infringe to some extenc on adults' access to
materials which are protected under the
first amendment, Defendant argues thac
the restrictions imposed by the ordinance
are justifiable time, place, and manner reg-
ulations. . ")

[161 The Supreme Court ha3 held on a
number of occasions that a state or munici-
pallt)(_ may protect .individual privacy by
eNnacting content neutral time, place, and
manner regulations of speech. Erznoznik
V. City ofJacksonville; Kovacs v. Cooyer,
3% US, 77, 69 SCt. 448 93 LEd. 513
(1049) (Timitation on use of 30und trucks):
Groyned v. City of Rockford, 8US 104,
92 S.CL 2294, 38 LEd.2d 22 (1972) fban on
willful malting, on grounds ?_Hgaccnt to
school, of any noise” which disturbs J. :
good order of the school session). When
government sheds its neutrality, .however,
and "undertakes selectively to shield the
public from some kinds of speech on the
ground that they are more offensive than
others, the First' Amendment strictly limits
ItS ?OWGI'. Erznoznik 42 US. at 209, %
S.Ct. at 2272. Plaintiffs conterd that the

1 F.Supp. 962 %4 (M.D.Fla. 1978)
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Minneapolis ordinance is such an impermis-
sible attempt at content based regulation,
since it selects a particular category of
speech.

[17] While content neutrai regulation is
a fundamental principle of first amendmenc
law that shouid noc be iightly abandoned,
the Supreme Court has on a number of
occasions considered the contenc of speech
in the course of determining the scope of
permissible regulation. See, e.g.. Lehman
v. City of Shaker Heights, 418 U.S. 298, 94
S.Ct. 2714, 41 L.Ed.2d 770 (1974) (public
transit system may accept product adver-
tising and reject political advertising); Vir-
ginia Pharmacy Board v. Virginia Con-
sumer Council 425 U.S. 748, 96 S.CL
1817, 43 L.Ed.2d 346 (1976) (Stewart, J.
concurring) (difference between commer-
cial advertising and ideological communica-
tion permits regulation of former that
would be impermissible ‘with respect to lat-
ter); Young v. American Mini Theatres,
Inc., 427 U.S. 50, 96 S.Ct. 2440, 49 L.Ed.2d
310 (1976) (city may enact restrictive zon-
ing ordinance that applies only to “adult"
movie theaters). “Selective” time, place,
and manner restrictions have been upheld
when the speaker intrudes on the privacy
of the home, Rowan v. Post Office Dept,
397 U.S. 728, 90 S.CL 1484, 25 L.Sd.2d 736
(1970), or when it is impractical for a cap-
tive audience to avoid exposure, Lehman v:-
City of Shaker-Heights. "See also Young
v. American Mini Theatres, Inc., 427 U.S..
at 85-86, 96 S.CL at 2459-2460 (Stewart, J.
dissenting) (first amendment requires "that
time, place, and manner regulations that
affect protected expression be content neu-
tral except in the limited context of a
captiv|e or juvenile audience " (emphasis

[18] The fact that the display regula-
tions in the ordinance are not strictly con-
tent neutral, then, does not necessarily
mean that they are constitutionally invalid.
Plaintiffs' challenge to the display regula-
tion requires the Court to balance the city's
interest in protecting minors from sexually
explicit material against adults' right to
read or view material protected by the first

amendment. In balancing these competing
concerns, the significant issue is whether
the display regulations are sufficiently nar-
rowly tailored to the governmental inter-
est. There is no question that the cicy has
a significant interest in shielding minors
from sexually explicit material which fails
within the constitutional definition of ob-
scenity for minors. Ginsberg. The re-
quirement of an vpaque cover directly fur-
thers thac interest. See American Book-
sellers Association v. Rendeil — Pa.Su-
per. , 481 A.2d 919, 942 (1984) ("regula-
tion of sales without concroi over commer-
cial displays of materials deemed, harmful
to mi.iors would render" efforts to protect
the psychological well-being of youth mean-
ingless). .Moreover, on the other side of
the balance, the opaque cover requirement
imposes a minimal infringement on adults'
first amendment rights. Under the ordi-
nance, adults may still view the contents of
materials that have only covers which are
harmful to minors. The C>urt agrees with
the reasoning in M.S. News v. Casado, 721
F.2d 128L (10th Cir.1983), in which the
Tenth Circuit recognized that an opaque
cover requirement would to some degree
restrict the viewing by adults of protected
material, but uphelu such a. restriction on
the ground.that it was reasonable, in that
adults continued to have some access to
this material and could still purchase such
material,- r Ve <k L P

[19] .While the'Court 'subscribes' to the
reasoning: of the Tenth Circuit' in M.S.
News," it recognizes' that'-lthe'Minneapolis’
ordinance is more restrictive, than the ordi-
nance in that case, since’the Minneapolis
ordinance provides for sealed'wrappers os
well as opaque covers., A sealed wrapper
obviously works a greater restriction bn
adult access than does a simple opaque
cover. ‘Nevertheless, adults who desire to
peruse the contents of materials which are
deemed harmful to minora prior to purchas-
ing them do have a number of options
under the ordinance. Adults continue to
have wholly unimpeded access to sexually
explicit materials in stores which exclude
minors and in stores which have segregat-

e w—
[

it
li
I
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ed "adults only" sections. Second, nothing
in the ordinance precludes retailers from
keeping "inspecdon copies" of proscribed
material behind the counter. Finally, an
adult customer can request that a sealed
wrapper be removed in order to allow in-
specdon of the contents of a pardcular
book or magazine covered by the ordi-
nance. The Court finds that these options
represent an appropriate accommodation
between the city’s strong interest in pro-
tecting minors from exposure co sexually
explicit material and adult first amendment
rights.

The Court's determination that the Min-
neapolis ordinance is a reasonable time,
place, and manner regulation is supported
by the Supreme Court's decision in Young
v. American Mini Theatres. 427 U.S. 50,
96 S.CL 2440, 49 LEd.2d 310 (1976). In
Young, the Supreme Court was faced with
a challenge to a zoning ordinance which
required that "adult" motion picture thea-
tres noc be located within 1.000 feet of any
other such establishment or within 500 feet
of 3 residential area. A plurality of the
Court recognized that this was content
based regulation, but upheld the ordinance
because the city had a sufficient interest in
preserving the quality of urban life, be-
cause society's interest in protecting erotic
speech is of a lesser magnitude than its
interest in protecting political speech, and
because the ordinance regulated the place
of unlawful speech without suppressing it
Justice Powell concurred in the judgment
While he disagreed that erotic materials
can be treated differently than other forms
of speech, he voted to uphold the zoning
ordinance because of the minimal impact
which it had on the freedom of expression.
Justice Powell noted that

The ordinance is addressed only to the

places at which this type of expression

may be presented, a restriction that does
not interfere with content Nor is there

13. Tile Court docs take note of the fact, how-
ever, that the expression involved in this case is
not of the type in which die effectiveness or the
content of the message depends upon where or
how it is conveyed. Cf. Cox V. Louisiana, 379
U.S. 536. 85 S.CL 453. 13 LEdJd 471 (1965);
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any significant overall curtailment of
adult movie presentations, or the oppor-
tunity for a message to reach an audi-
ence.

427 U.S. ac 7S-79, 96 S.CL at 2456.

The opinion in Young provides strong
support for the conclusion that the Minne-
apolis ordinance's sealed wrapper require-
ment presents a mere inconvenience to
adults who wish to look ac sexually explicit
materials before purchasing them, rather
than an unconstitutional restriction. The
requirement of a wrapper does not limit the
creators of sexually explicit materials in
any way. Moreover, adults may continue
co browse through sexually explicit materi-
als in stores which are "aduits only" or which
have "adults only" sections; in a sense, the
ordinance simply regulates the place in
which adults may have totally unrestricted
access to these materials, and the manner
in which retailers may display such materi-
als. While some adults may be minimally
inconvenienced by the ordinance, any such
inconvenience is outweighed by the city's
strong interest in protecting minors from
being exposed to sexually explicit material.
The Court's determination in this regard
does not rest on a judgment that erotic or
sexually explicit materials are entitled to a
lesser magnitude of first amendment pro-
tections than eother types ofmspeech.13
Rather, the Court believes that the restric-
tions contained in the ordinance are suffi-
ciently narrowly tailored to the governmen-
tal interest.

Plaintiffs argue’that the'most serious'
reduction in adult access to protected mate-
rials caused by the ordinance is that which:
will result from the self-censoring behavior
of retailers. Plaintiffs contend that the
ordinance imposes a particularly onerous
burden on retailers since separate decisions
must be made with respect to whether the
covers and the contents of books or maga-
zines are harmful to minor.. The effect of

Brown v. Louisiana, 383 U.S. 131, 36 S.Ct. 719.
15 LEd.2d 637 (1966): Police Dept, of Chicago V.
Mosley, 408 U.S. 92. 92 S.Ct. 2286, 33 LEd.2d
212 (1972). see Young v. American M ini Then-
tres, 427 U.S. at 78. 96 S.Ct. at 2456.
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the ordinance, according to plaintiffs, will
be that retailers, wary of prosecution-, will
avoid all materials having anything to do
mwith sex, thereby depriving adults of ac-
cess to protected materials. This argu-
ment is of little merit First plaintiffs
concede that the "harmful to minors” defi-
nition in the ordinance comports with the
requirements of the Constitution as set
forth in Miller v. California and Ginsberg
v. Mew York, so that retailers are not being
asked to make a particularly novel judg-
ment, Second, the ordinance requires that
violations of its provisions must be “know-
ing” before a retailer will be subject to
criminal prosecution. 8§ 385.131(6). This
scienter requirement undercuts the argu-
ment that retailers would practice self-cen-
sorship, since retailers are not required by
the ordinance to be aware of the contents
of every book or magazine in their shop.
See American Booksellers Association,
Inc. v. Rendell, — Pa.Super. ----—-- , 481
A.2d 919, 941 (1984). The Court notes that
the case which plaintiffs rely on to support
their access argument, Smith v. Califor-
nia, 361 U.S. 147, 30 S.CL 215, 4 L.Ed.2d
205 (1959), involved an obscenity ordinance
which did not contain a scienter require-
ment. . *rs \Y;

While the Minneapolis ordinance does im-
pose some limitation on adult access’to
protected material, then, the Court finds
that any such infringement on adults is
minimal, and clearly outweighed by the
city's substantial interest in.protecting the
well being of minors. Moreover, while Lhe
ordinance is content based in the sense that
it regulates only sexually explicit materials,
it does not place any limitations on the
creators of such materials, and its restric-
tions are narrowly tailored to the..city's
interest in protecting children. The ordi-
nance is therefore a constitutionally valid
time, place, and manner restriction. Final-
ly, since the ordinance's definition of
“harmful to minors” is not subject to con-
stitutional attack on vagueness or over-
breadth grounds, and since the ordinance
forbids only knowing violations, the Court
must reject plaintiffs' argument that adult
access to protected material will be uncon-

stitutionally restricted as a result of retail-
er self-censorship.

D. Equal protection

The Minneapolis ordinance provides that
the following entities and individuals are
exempt from criminal prosecution under
the ordinance:

Recognized and established schools, re-
ligious institutions, museums, medical
clinics and physicians, hospitals, public
libraries, governmental agencies or quasi
governmental sponsored organizations,
and persons acting in their capacity as
employees or agents of such organiza-
tion. For the purpose of this section
“recognized and established” shall mean
an organization or agency having a full
time faculty and diversified curriculum in
the case of a school; a religious institu-
tion affiliated with a national or regional
denomination; a licensed physician or
psychiatrist or clinic of licensed physi-
cians or psychiatrist; and in all other
exempt organizations shall refer only to
income ’tax ’ exempted ’ organizations

.,which_are supported in whole or in p3rt
by tax funds or which.’receive at'least
;one third of their"support from publicly
donated funds.™" ;"Peee \V/ 1 A ' A

§ 385.131(7)(a). Plaintiffs argue that this
classification violates the.equal protection
clause.. They contend that .the. appropriate
standard ofreview. for the ordinance’s.clas-
sification.is the strict'scrutiny, test, so that
the classification must be struck down un-
less defendant can establish that it is nec-
essary. to a compelling governmental inter-
est Shapiro v. Thompson, 394-U.S. 618,
634, 39 S.CL 1322’ 1331, 22 L.Ed.2d 600
(1969). Plaintiffs argue that defendant has
totally failed to meet this standard. Alter-
natively, plaintiffs argue that the classifica-
tion would fail even under the more lenient
rational basis test Finally, plaintiffs con-
tend that if the Court holds that the classi-
fication violates the equal protection
clause, it should strike down the entire
ordinance rather than simply sever the of-
fending provision.
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Defendant contends that the exemption
should be upheld if it is found to be ration-
ally related to a legitimate governmental
interest. M.S. Mews v. Casado, 721 F.2a at
1291. Defendant argues that the city has a
legitimate interest in controlling or limiting
the effects on minors of commercialized
obscenity. The exemption for churches,
schools, libr3r.es, and other groups is ra-
tionally related to this interest, according
to defendant, because it allows parents to
expose their children to sexually explicit
materials in a controlled, non-exploirive
manner. Defendant views the institutions
that are exempt under the ordinance as
"agents” of the parent.

In M.S. Mews v. Casado, the Tenth Cir-
cuit rejected an equal protection challenge
to a display ordinance similar to the Minne-
apolis ordinance. The court in M.S. Mews
applied the rational basis test to a section
of the ordinance which provided 3n affirm-
ative defense to chuiches, schools, librar-
ies, and various other non-commercial enti-
ties.u It noted first that the Supreme
Court has recognized that there are " ‘legit-
imate state interests at stake in stemming
the tide of commercialized obscenity '
M.S. Mews, 721 F.2d at 1291, quoting Paris
Aduit Theatre | v. Slaton, 413 U.S. 49, 93
S.Ct. 2623, 37 L.Ed.2d 446 (1973). The
Court then held that the distinction be-
tween commercial and non-commercial in-
stitutions which was drawn by the ordi-
nance bore a rational relationship to that
legitimate governmental interest: "Com-
mercial enterprises have the economic in-
centive to make sales and are therefore
more likely to press the display and dissem-
ination of material harmful to minors.”
721 F.2d at 1291-92. The Tenth Circuit
quoted the following passage from the Su-
preme Court's decision in Ginsberg v. New
York to support, its contention that the
rational basis test was the appropriate
equal protection standard:

14. For other decision.": which applied the ration-
al basts lest to similar classifications, Se¢ Stale v.
Luck, 353 So,2d 225 (La.1977): Citv of Duluth v.
Sarette, 283 N.w.2d 533 (Minn.1979); Wheeler
v. State. 231 Md. 593, 380 AJd 1052 (App.1977)
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To sustain state power to exclude materi-
al defined as ooscenicy by § 484-h re-
quires only that we be able co say that it
was not irrational for the legislature to
find that exposure to material con-
demned by the statute is harmful to mi-
nors.

390 U.S. at 641, 88 S.Ct. ac 1231.

The Court believes that the Tenth Circuit
applied the wrong equal protection stan-
dard in M.S. Mews. The Supreme Court
has held on a number of occasions that the
strict scrutiny test is the proper standard
whenever government classifies individu-
als' ability to exercise a fundamental right
such as speech. Shavira v. Thompson,
394 U.S. 613, 39 S.Ct. 1322. 22 L.Ed.2d 600
(1969); Skinner v. Oklahoma, 316 U.S.
535, 62 S.Ct. 1110, 36 LEd. 1655 (1942);
Karematsu v. United States, 323 U.S. 214,
65 S.CL 193, 39 LEd. 194 (1944). In Salem
Inn, Inc. v. Frank, 522 F.2d 1045, 1049 (2d
Cir.1975), a case cited by plaintiffs, the
court applied the strict scrutiny standard
and held that an ordinance which prohibited
nude dancing in bars, lounges, coffee shops
and discotheques, buc not in theatres, opera
houses, and concert nails, violated equal
protection. -The strict .scrutiny standard
should similarly be applied to the classifica-
tion in the' instant case.n The Supreme
Court's reference to a mere rationality
standard in Ginsberg is not contrary to this
conclusion. The passage'from Ginsberg
which the Tenth Circuit relied on simply
means that courts should not second-guess
a legislative-judgment that .exposure, to
sexually explicit'material is harmful to mi-
nors. The question in the instant case is
the entirely different one of the extent’to
which the court should scrutinize a legisla-
tive classification which permits certain
groups and individuals to exhibit materials
already judged to be harmful to minors.

[20] The™ exemption in the Minneapolis
ordinance cannot withstand the strict scru-
tiny test. The purpose of the’exemption,
according to defendant, is to allow parents

(all involving exemptions to general, obscenity
statutes). In each of these cases, however, the
court found that there was no rational basis for
an exemption for schools, libraries, churches,
and other non-commercial institutions.
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to expose their children co sexually explicit
materia! in a controlled context that is free
of '‘pandering."” This asserted purpose
harmonises with the overall purpose of the
ordinance—controlling the effects of com-
mercialized obscenity on minors. While the
Court does noc question the substantiality
of the governmental interest behind the
ordinance's exemption, it cannot find that
the classification created by the exemption
is necessary to that interest. Shapiro v.
Thompson. The ordinance provides for
criminal penalties only in those cases in
which' an individual commercially exhibits
or displays material that is deemed harmful
to minors. § 385.131(6), (6)(a). The indi-
viduals and organizations listed in the ex-
emption. then, are free to utilize sexuaily
explicit material for sex education or other
non-commercial purposes. The exemption
from criminal liability is therefore wholly
unnecessary to the governmental interest
in allowing parents and their "agents" to
expose children to sexual materials in a
controlled setting, since such activity is
permissible under the ordinance. If
churches, schools, libraries, or any of the
other exempt groups were to commercial-
ly display or exhibit material that is harm-
ful to minors as defined in the ordinance,
they would be engaging in the'very con-
duct that the ordinance seeks to regulate.
Defendant does not argue/and indeed
there C3n be no rational argument, that a
minor would suffer less harm from a com-
mercial display of sexuaily explicit material
by a school, library, or church than from
the same display by’a traditional retailer.
In sum,-the defendant has'failed to’demon-
suate any substantial reason for the ordi-
nance's exemption, let alone that the classi-
fication created by .the ordinance is neces-
sary to a compelling’govemraenta! interest.
The exemption therefore violates the equai
protection clause of the fourteenth amend-
ment > ‘Ix/cim ' .1

Plaintiffs'argue that ifethe exemption
provision is held to violate the equal protec-
tion clause, then the Court may not simply
sever the exemption, but rather must strike
down the entire ordinance. The Court can-
not agree. In City of Duluth v. Sarctte,
233 N.W.2d 533 (Minn.1979), the Minnesota
Supreme Court invalidated a similar exemp-

tion to a general obscenity ordinance, and
held that it was appropriate to sever the
invalidated portion. The intent of the ex-
emption provision in Sarette was to permit
the exempt organizations to disseminate or
utilize obscene macerial for legitimate-edu-
cational, scientific, or artistic purposes
without fear of criminal prosecution. The
Minnesota Supreme Court held that in view
of the test for obscenity set forth in Miller
v. California, which includes a considera-
tion of whether material has serious liter-
ary, artistic, political, or scientific value,
the exemption was unnecessary. The court
therefore held that it could sever the ex-
emption without defeating the intent of the
legislature. 2S3 N.W,2d at 537.

The analysis employed in Sarette is ap-
plicable to the instant case. As set forth
above, the intent of the exemption provi-
sion in this case is to permit the exempt
organizations to display sexual materials to
minors in a non-commercial context, there-
by furthering parental control over their
children's sex education.-.;.Since the..ordi-
nance provides for criminal prosecution in
only those cases in;whicn there is a com-
mercial display, the Court can sever the
exemption provision without defeating the
intent of the council.:.. The constitutionally
deficient provision is superfluous.- Accord-
ingly, --.tthet: Court.ii.will': sever.iLsection
381.131(7)(a) from therestof the ordinance.

C I*ISsV2V varer
CONCLUSION...-.-.
-The - people "'of * Minneapoliss'acting
through their elected City Council, are enti-
tled to provide protection to their children
from materials that are harmful to minors.
The Court finds, as construed by this opin-
ion, that this ordinance affords such protec-
tion within the limits of the United States
Constitution. &-rv e \>

Therefore, IT IS ORDERED that:"

o* 1.7 section* 385 -s7)(a), the exemption
provision of the ordinance, is declared.un-
constitutional and is severed from the
remainder of Minneapolis  Ordinance
§ 381.131;

2. defendant is preliminarily and perma-

nently enjoined from enforcing section
385.131(7)(a); and
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3. o plaintiffs’ motion for a preliminary

and permanent injunction restraining the
use and enforcement of the ordinance, to-
gether with its request for a declaratory
judgment, is in all other respects denied.

LET JUDGMENT BE ENTERED AC-
CORDINGLY.

APPENDIX

Title 15, section 385.131 of the Minneapo-
lis Code of 0: finances provides as follows:

Distribution of Materials Harmful to Mi-
nors

(1) In enacting this section, the city coun-
cil declares its purposes and intent to be as
follows:

There exists an urgent need to prevent
commercial exposure of minors to sexually
provocative written, photographic, printed,
sound, or published materials as these are
hereafter defined and which are hereby
declared to be harmful to minors.

(2) Itis in the best interest of the health,
welfare, and safety of the citizens of this
city and state, and especially of minors
within the city and state, that commercial
dissemination of such sexually provocative
written, photographic, printed, sound, or
published materials deemed uarmfui to mi-
nors be restricted to persons over the age
of 17 years; or if available to minors under
the age of 18 years, that the availability of
such materials be restricted to sources
within established and recognized schools,
religious institutions, museums, medical
clinics and physicians, hospitals, public li-
braries,, the minor’s home, or government
sponsored organizations. Y

(3) As used in this section, the terms
defined in this subdivision have the mean-
ings given them: ’

(@) "Minor" means any person under
the age of.18 years;

(b) "Nudity” means the showing of the
human male or female genitals, pubic
area or buttocks with less than a fully
opaque covering, or the showing of the
female breast with less than a fully
opaque covering of any portion thereof
below the top of the nipple, or the de-
piction of covered male genitals in a dis-
cernibly turgid state;
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(c) "Sexual Conduct" includes any of
the following depicted sexual conduct:

(i) Any act of sexual intercourse, ac-
tual or simulated, including genital-
genital, anal-genital, or oral-genital in-
tercourse, whether between human be-
ings or between a human being and an
animal.

(iB Sadomasochistic abuse, meaning
flagellation or torture by or upon a
person who is nude or clad in under-
garments or in a revealing costume or
the condition of being fettered, bound,
or otherwise physically restricted on
the part of one so clothed.

(iiiy Masturbation or lewd exhibitions
of the genitals including any explicit,
close-up representation of a human
genital organ.

(iv) Physical contact or simulated
physical contact with the clothed or
unclothed pubic areas or buttocks of a
human male or female, or the breasts
of the female, whether alone or be
tween members of the same or oppe
site sex or between humans and ani-
mals in an act of apparent sexual sti-
mulation or gratification.

(v) An act of sexual assault where
physical violence or drugs are em-
ployed to overcome the will of or
achieve the consent of a person to an
"act of sexual conduct and the effects
or results of the violence or drugs are

. .shown.

(d) "Sexual Excitement" . means the

. condition of human male or female geni-

tals when in a state of sexual stimulation
or arousal; .. .

(e) "Harmful to Minors" means that
quality of any description or representa-
tion, in whatever form, of nudity, sexual
conduct, or sexual excitement, when it

(1) predominantly appeals to the
prurient, shameful, or morbid interest
of minors in sex; and .

(2) is patently offensive to contem-
porary standards in the adult commu-
nity as a whole with respect to what is
suitable sexual material for minors;
and
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APPENDIX—Continued

(38) taken as a whole, lacks serious

literary, artistic, political or scientific
value.

)] "Knowingly"” means having general

knowledge of, or reason co know, or a
belief or ground for beiief which war-
rants further inspection or inquiry or
both:

(1) the character and contenc of any
material which is reasonably suscepti-
ble of examination by the defendant;
and

(2) the age of the minor, provided
however thac an honest mistake shall
constitute an excuse from liability
hereunder if the defendant made a rea-
sonable bona fide attempt to ascertain
the true age of such minor.

4) It is unlawful for any person know-

ingly to sell or loan for monetary consider-
ation to a minor
(a) .Any picture, photograph, drawing,
sculpture, motion picture film, video
tape, or similar visual representation or
image of a person or portion of the hu-
man body which depicts nudity, sexual
conduct, or sexual excitement and which
is harmful to minors..., . _* - - .
(b) Any book, .pamphlet, magazine,
printed matter, however .reproduced,’ or-
sound recording which contains any mat-
ter enumerated in clause (a),, or which
contains-explicit and detailed verbal de-
scriptions or narrative accounts’of nudi-
ty, sexual excitement, or sexual conduct
and which taken as a whole is harmful to

Mminaors. - -
R 3%:n »

. (5) It is unlawful for any person know-
ingly. to exhibit, for a monetary, considera-
tion to a minor or knowingly to sell,to a
minor an admission ticket or pass or taiow-
ingly to admit a minor for a_monetary
consideration to premises whereon there is
exhibited, a motion picture show or other
presentation which, in whole or in part,
depicts nudity, sexual conduct, sexual ex-
citement and which is harmful to minors.

(6) It is unlawful for any person com-

mercially and knowingly to exhibit» display,
seil, offer to sell, give away, circulate, dis-

tribute, or attempt to distribute any materi-
al which is harmful to minors in its content
in any place where minors are or may be
present or allowed to be present and where
minors are able to view such material un-
less each item of such material is at all
times kept in a sealed Wwrapper.

(a) It is also unlawful for any person
commercially ana knowingly to exhibit,
display, sell, offer to sell, give away,
circulate, distribute, or attempt to dis-
tribute any material whose cover, covers,
or packaging, standing alone, is hi .-mfui
to minors, in any place where minors are
or may be present or allowed co be
present and where minors are able to
view such material uniess each item of
such material is blocked from view by an
opaque cover. The requirement of an
opaque cover shall be deemed satisfied
concerning such material if those por-
tions of the cover, covers, or packaging
containing such material harmful to mi-
nors are blocked from view by an opaque
cover.

(b) The provisions of this subdivision
shall not apply to distribution or attempt
to distribute' the exhibition, display, sale,
offer ox sale, circulation, giving away" of
material harmful to minors where such
material is sold," exhibited, displayed, "of-
fered for-sale, given'away, circulated,
distributed, or attempted :to be distribut-
ed under,.circumstances ..where minors
are not .present,..not allowed ..to. _be
present, or.are.hot/able to..view such

~material or the cover, covers,."or packag-
":ing of such material/" Any"business' may
“Noomply.-with the" requirements”, o f: this
mclause™ b r physicall .I'Sg)ng5g§l|tngi!SUﬁh
‘'material IN'a Manner so"as t0 "physically
" prohibit the access to'arid "view"of the
material by minors, by promlnentl¥-post-
ing at the”entranced; to such restricted
arga;. t Adults-Oniy—you must be .18 to

%tneswfqd* by Gatarcng spid gestric-

(7)  The following are exempt from crimi-
nal or other action hereunder
©) Recognized . and established
schools, religious institutions, museums,
medical dimes and physicians, hospitals,
public libraries, governmental agendes
or quasi governmental sponsored organi-
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zations, and persons acting in their ca-
pacity as employees or agents of such
organization. For the purpose of this
section "recognized and established”
shall mean an organization or agency
having a full rime faculty ana diversified
curriculum in the case of a school; a
religious institution affiliated with a na-
tional or regional denomination; a li-
censed physician or psychiatrist or clinic
of licensed physicians or psychiatrists;
and in all other exempt organizations
shail refer only to income tax exempted
organizations which are supported in
whole or in part by tax funds or which
receive at least one third of their support
from publicly donated funds.

(b)

ship with the minor.

HONG KONG DEPOSIT AND GUARAN-
TY COMPANY LIMITED, Michael J.
Johnson and Eoghan M. McMillan, as
Liquidators of Hong Kong Deposit and
Guaranty Company Limited, Plaintiffs,

: K< Ls"t

" Milton L-'HIBDON and John M.
"*Shaheen, Defendants..— -

HONG KONG DEPOSIT AND GUARAN-
1TY "COMPANY LIMTED" Michael. J.
Johnson and Eoghan M..McMillan,.As
.. Liquidators ofJlong Kong Deposit and
Guaranty.Uompany.JLimited,.Bil (Vila)
Bank”~Limited,".land .Stanley Uren, As
"Liquidatorjof.Bil (Vila) Bank Limited,
PlaintRf3,pj;;iT. Vi

Vr.-zrafdctie v v. w.ir.t .
Bradford A. SHAHEEN,A"Defends.'t
Noa.' 83 Civ.r 5895, «83 Civ?.5896,V '

United States .District Court,
S.D. New York

Feb.- 25, 1985.

The liquidators of an insolvent Hong
Kong corporation filed action to recover

Individuals in a parental relation-

X2 FEDERAL SUPPLEMENT

alleged loans. The defendants filed a mo-
tion to dismiss for lack of subject matter
jurisdiction. The District Court, Edward
Weinfeld, J., held that the relevant citizen-
ship for purposes of determining whether
the District Court had subject matter juris-
diction was not that of the insolvent Hong
Kong corporation, but rather, that of the
individual liquidators, who were citizens or
subjects of Great Britain, an entity which is
clearly a "foreign state.”

Motion to dismiss denied.

1. Federal Courts «=275

For purposes of determining whether
district court had subject matter jurisdic-
tion over action by liquidators of insolvent
Hong Kong corporation to recover alleged
loans, relevant citizenship was not that of
Hong Kong corporation, but rather, that of
individual, liquidators who were citizens or
subjects of Great Britain, an entity which is
clearly a "foreign state” within meaning of
pertinent constitutional and statutory pro-
visions. 23 U.S.C-A § 1332(a)(2); Fed.
Rules Civ.Proc-Rule 12(b)(1), ’28 U.S.C.A;;

U.S.C-A Const Art 3,'8 letseq. _ 'V
r. ..hex id)

2. Federal Courts <3=275, 290°'-: '

Where representative sties on behalf
of another, it is representative's citizenship
that determines diversity and alienage jur-
isdiction. "7

3; Federal Courts <<=275 T.77: .1

Hong Kong law did not control district
court's subject matter jurisdiction over ac-
tion by'liquidators of insolvent Hong Kong
corporation to recover ‘'alleged loans. -;28
U.S.C-A § 1332(a)(2);'U.S.C.A Const Art!
3.82,cl: 1. e . :

4. Federal Courts <c-=275

Hong Kong statute providing that li-
quidators may bring suit in name’and on
behalf of company did not preclude liquida-
tors from asserting their British citizenship
for purposes of determining whether dis-

J-
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A BJLii loamend end reenact article elght-i, chaptur sLvty-or.e

of the code of West Virginia, one thousand nine hundred
thirty-one, *&amended, relating to prohibiting th« prepftre-
tion, dissemination or exhibition of obacent material to
minora; deflations; injunctive relief; prohibiting hiring,
employing or using minors in doing obtevtm* acta; and

criminal penalties.

4t>J4041-? L/ o
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Be it thacteA by ike Lapislatutc of West, "Virginia:

That article tagnt-a, chapter sixty-owe of the rode of West

Virginia, one tbouiand nine hundred thirty-one, as amended, be

amended and reenacted to read as follows:

WUTKLiI ZA PKUABAYIOK. BtSfiEKDIIflCM OK BXHiamCSN OF

0*SCSBf<E WATSMAJ. TO*#NO*&

8§91-&A-i. Obscene material and exfwhiiloiui.

1

2

12

13

14

15

(@) Fur purposes of this article, ihe term "minor" means
an indrvidualL under the age of fighteen yean: It shall be
unlawful for any person, hrm orcorporation to knowingly
in<J iirtiastioxmlly ditsexninate obscenity U> u minor. A
person, Gnu urcorporation diseeactuates obscenity witlwn
the meaning of this article if the person, firm or corpora-
Lon:

fl) Sella, deliver* or proncw or offers or agrees to sell,
deliver or provide any obscene writing, picture, record or
ether representation or embodiment ofthe obscene, or

(2) Presents or directs an obscene* play, rimer or other
performance nr participates directly in thatportion thereof
which. tnaVo it obscene; or

(3) Publishes, exhibits or otherwise makea available

anything obscene;or

[~

Ifi

17

18

19

20

21

22

23

24

23

26

27

28

23

3u

31

32

33

31

33

38

(4) Exhibits, presents, tcaii. sells, detivera or provides or
offers or agrees to exhibit, present, rent or to provide any
obscenestill or motion picture, film, film strip ac projection
slide, or sound recording, wund Upe, or sound track, or
any nutter or material of whatever form which Is a
representation®orbodimerd, performance cr publication at
the obscene.

(bj Far purposes of th&s arccdo tnty material is obscene it:

(1) The material depicts or describes In a patently
offensive way sexual conduct specifically defined by
subsection (c) ofthis section, and

{2) The average person applying statewide ccnten”xrrarry
community standards relating to the depiction or descrip -
tion of ttatoal matter* would find thattie material taken at
awhole appeals to the prurient Interest in sex; and

(31 A reasonable person would fmd that the material
taken ta aYrhdrlacks serisua literary artistic, political or
scientific value, and

(41 The material os used is not protected or privileged
under th« Constitution of the United States or the

Ccnstilution cf W est Virginia.



37

39

39

40

41

42

43

45

46

47

48

50

51

52

53

54

55

56

57

(c) A* used in this article, "iiexnaJ conduct means

(1) Vaginal, anal or oral intercourse, whether -actual or
simulated, normal or perverted;or

(2) KasturbatLor™ excretory functions or Uwd exhibition
of uncovered genitals; or

f3) An act ov condition that depicts torture, physical
rcsU*inl by being fettered or bound, or flagellation of or by
a itutie person or a person dad io undergarments or in
revealing or bizarre costume.

(d; Obscenity shall be ;udged withreference to ordinary
adults except that it shall be judged with reference- to
minors or other especially susceptible audiences if it
appears from the character of the material or the drcuza-
stancesof its cissenuratjon to be especially desxgncd tor or
directed to such j»in«s or audiences.

(e) it shall be unlawful for any person, firm or cocpora-
lion to icnowingly nod intentionally areola, buy, procure or
possess obscene m ataial within the meaningoftkis article
with the purpose and intent nfdissemmatiog It unlaw fully
to s mraor.

tO If shill be unlawful for a person, firm or corporation

58

59

60

61

62

63

64

65

64

57

68

69

70

71

72

73

74

75

76

77

78

to advertise or otherwue promote the sale of material to a
minorwhich isrepresented axrheld out by stud person, firm
crcorporation as obscene

(9) I1shall be udawfot for any person, Drm or corpora-
tlon, who with knowledge that an individual Iswilder the
age ofeighteen years, or who should reasonably know that
sutb individual is under the age of eighteen yours, to hire.
crapdcy or use a minorin doing any of the acts which are
forthe purposes of th it axtid e obscene

pi) Any pesrw» Who knowingly violates subsection (a), (ej,
() or (g) of this section is guilty of a felony, and, upon
conviction thereof, shall be imprisoned m the pmitrotiary
fornut lesstnan oneyewnar more titan five yean or fined
t«sl less than live hundred dollars nor more than ten
thousand dcHar*or both fared and ucprisoned. A corpora-
tioa or firm that violates said sabsectitaa is guilty of a
felony and, upon conviction thereof, ahall be lirwd oat less
than five thousand dollars nor more than twvnty-frve
thonsand doiUrs. The sentence- peovicled herein uyxjn
convicUonfDrairiQ latinaofsaidiabscctinnsaremandatoT

and stud! not be sifcject to suspension or probation
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Com. Sub forS.B. 352] 0

861«8A*2. fnjimctive reliaf.
1  The circuit court has jurisdiction to issue an injunction to
2 enforce the purpowM of this article upon petition by the #
3 prosecuting attorney or any citizen of the county who can
4 show reasonable cause for making such application. No
5 bond may ha required unlets for good cause shown.

861-8A-3. Reasonable belief thata minor is eightocn years of age.
1 No person, firm or corporation shall be guilty e!
2 distributing or exhibiting obscene material to a minor
3 when such person has reasonable exult to believe that the
4 minor involved was eighteen yell® of ngeormore and nuoh
5 minor*exhibited tosuch person u driver®s license, draft card
6 or other official or apparently official document purporting
7 to establish that such rolaor wi» slghtee.i years of «g« w

8 more.

) The purport of tfw bill k t «*Tn* obscenity *hd provide new
minditory vrinUnsi penidt»ei tor thact who disiemloat* Or proaotc obscure
pitEjrul cozntnora or U>» mioowin obicin* acle.)

TOIA- P.05
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§ 235.20 consoLipDATED LAW.S SERVICE ART 235

§ 235.20. Disseminating Indecent materiel 1o minors; definitions of terms
The following definitions are applicable to oectioru 23321 and 233.22:

1 "Minor" means any person less than «venteen Vealtold. _ .
2. "Nudity” mean* h? showing of fhe human male or female %enlt,al*, pulﬂc
area or puttocks with less than fa[,ful opague covering, or the showing of the
female breast with less than a ftilly opague covering of any Ioortlon thereof
below the top of the nipple, or the depiction of covyred male genital* in a
ditcemably turgid state. _ _

3. "Sexual conduct” means acts of masturbation, homosexuality, sexual
Intercourse, or physical contact with a person's clothed or Unclothed
genitals, pubic area, bullocks or, if Such person be a female, hreast

4, "Sexual excitement” means the condition of human male or female
genitals when in a state of sexual Stimulation crirOus;U.

5, ,ZSad?-mawcbistic abuse” means.fla%ellation or torture b¥ Or upon a
8 non clad In undergarments, a mask of bizarre costume, or the condition
being fettered, botnd or otherwise pnysically restrained on the pan of

one so ¢lothed

6. "Harmful to minors” meuns that qualitg of any description or representa-
tion, In whatever form, of nudity, sexual conduct, sexual excitement, or

sado-masochistic abuse, when it; o _
(a)dCon3|dered as a whole, appeals to the prurient interest In sex of minors;
en

(b) 1* patently offensive to preva_ilin(l; standards in the adult community as a
whole with réspect to what is suitable materia! for minors; and

(c) Considered as a whole, lacks serious literary, artistic, political and
sclentific value for minors.

HISTORY:
Add. 1 1967,eh 791,} M, aff Sept 1, 1967. SubMfioce denyltd from 4 44<-h(IX«-4),
Fojoxr f 733.20, odd. L 1903, oh 1030, eS Sept I, 1967. tlubnwioe derived from
14M-h. Repealed, E 1967. oh 791, f 33, <ff tkpl 1, 1967.
Sub 6, amd. | 1914, ch 9S9, cfSept |, 1974.
SIb 6, pV (a), Odd. L 1974. ch 939. efffiept!. 1974.
Formci lub 6, par (a), deleted, L 1974, ch 9t9, aff Sept 1, 1974.
SUU6, par (c), add, L 1974. ch VB9,  Scpi |, 1974.
Former iuh 6, par (c), delated, L 1974.ch 919, 0 Sept 1, 1574,

NOTES:

Coamtadw fitdt Natai )

Totion™ 21520, B8 ami 22330 9¥ ckeivid cra fontur panet Lew [4 454h,
414-4 ead AW-£. reipectimly. 2&ccpt for the forme] change ot eoofoeming the
puelebment to the acfccxx of thh rtrieioo, the laafutfe of Ibee* MOttcm U
idealicet with the former **'. The eutyoct matter » u tboroufhly 1AVettigeted
Over a period of yean by the New York State Joint [egielativc Committee to
Study tee Publication a/u) DietcminaUoa of Offeniiw end ONaene Metarial.
Aﬁ . fm ult at ﬁ‘ﬂt ttquitteé:e'gn work, theaeehsecdonli Werﬁ truE(Itlij rln 1&)63,
Therefore, .o chta ave. tuggmud here, aiiliough siylktkaJly thou
SOSTRR e? fi e PV 0 gn syldia’y
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THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL

No. 16 89 -~ *

nrraoocckED by gamble, dcluca/ kajonic, fleaglb, semkel, peh,
GIGLIOXTI, ITTS/ MAR8ICO, JACKSON, SAOKM«N, CARLSON, KOGAN,

CLTKKtt/ J. I>. WIGHT, PHILLIPS, MRKONIC, LEE, DIETTERICK,
PARGO, HAXALO, EOWLETT, HELARDZ, MEL10, SERAFXKI, TRELLO,
CVIXStt JOSHSCWr E. f. TAYLOR, BILLOW, DEMPSEY, JADLOWIEC,
COLWZHQ, HESS, BORO, SUNT, DOMBROHSXI, ROBINSON, BISHOP,
HECKLER, LAOGHLIN, ADOLPH, POSTER, C1VERA, HARPER, MICKLOVIC

AMD OLA32, JUKE 13, 1989

RggEgQRED TO COMMITTEE ON JUDICIARY, JtINE 13, 19B9

AN ACT

Amending Title 18 (Crimes and Offenses) of the Pennsylvania -

Co&solidated statutes, providing foe an offense relating to

the aale of certain recordings,

The General Acoeaibly of the Commonwealth of Pennsylvania
hereby enacts aa followsx

flection 1. Title 16 oC the Pennsylvania Consolidated
Statutes ifl amended by adding a section to reads
I 5905. Hale of certain recording prohibited.

tn) Offense defined.-~Ko porooL. shall eall or offer to sell
in this Commonwealth any phonograph record, aagnctic tape or
compact diac which containfl lyrioo descriptive of, advocating or
encouraging gqgioide, codoey, inceot, bnagtlallty, nadcmagochlna,
adaltarv or othor for«m of aerual activity in a violent context
or advocating or enooucaglag murder, morbid violence or the “ee

pfi illegal drupe or algohol, unl/aa the oover of aueh m aterial
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1 contains * pnrtfttaX warning that fehc lyrica eoatnl.n ouch violent
2 messages.

3 (b) Reoulrod label.— -ihe label required by cblo oeccloa

4

shall be placed on the front cover at the phonograph record,

5 magnetic tape or compact dlac. Such label. shall not be roadlly
6 removable and ahall be printed *ith blaoic letters of number 12
7 type or more 6a a vellov fluorescent backgrounds except that the
B vords -WARNING* and “PAKIPTMMCi ROTOSORE« shall be printed In

9 letters wtalch are one-halfi inch high. The warning shall read

jJj-0 substantially as follower

11 *WARNXWGt May contain explicit lyrics descriptive of or
12 advooafclng one or tcora gf£ the following:

13. gulcj.de

14 Sodoary

15 Iflcent

16 fleaatlallty

17 aadoaanochlogi

18 Adultery -

15 Pexual aotivilfcy In a violent context

20 Murder

71 Morbid violence

2z Dse of illegal drugs or alcohol.

23 PARZWTFIt. ADVXOORy*

24 fo) Grading.- Any person who violates oubaecfclon (a) commits
25 a otXadembfnor oC the third dsqgraUl. my
26 <d) Injunction.- The attorney for the Coammnwoalth may

27 Institute proceedings in equity In the court of common pleas of
28 the county In which any peraon yiolatea or la about to violate
28 this oectlonfor the purpose of enjoining such violation.

30 flection 2« Thi* act ehali taice”aefect in 60 dayc,

C25b18J3S/19890H16d9B2042

P. 04
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HOUSE fitl. NO*
BY WSr£3CNTA.TXVt HAIX

RECORDINGS:  Require* labeling of certain recording* end prohibit*

(tale thereof to uloom *

AN ACT

To enact a.s. 14191.11,1, rnlativo to the aale, exhibition, or
distribution of Ifrki harmful to minora; to prohibit the aale,
exhibition, or UiatiibVEloa of thoae iteoe which encourage
certain behavior; to enact Chapter 19*D of Title 31 of the
Louiaimur Seviaed Statute* of 1930, to be coopcleM of R.S.
51:1748 through 1750, ralotlvu to the aale of certain labeled
recordings; to require the labeling of recordings which advocate
or encourage certain letirrlor; to exawpt broedoAeter* tfflei the
ptotfielooa of tie Act) to provide Civil penalties for
violetlea*| and to provide foe relit*! eettare.

Be 1tenacted bj the Legislature .of laxtlaleoa:
Section 1. A8, 14:91.11.1 la hereby icacted to read es

follow * |
H1.11.1. Sale, exhibition, or dlecrlhattoa of lyrics hdxwful

to ninore
A.(11 The unlawful sale,* axhlbltloa. or dlatrlbotloa of

lyrics baneful to alnora la ths Ifltantlonal aala. distribution,
aahlbltloo, or dtaplar of lyxlca fcaratal taauaora to any
uwaarrlad paceon under tha age of eavmetaan T««r». or the
poeaeaalon of lyrics haraful ta elnora with thel.amt to sail.

distribute, exhibit, or dUnlay such watatlal to any mwarrUd

fage t of 3
"orraifUL

CODING!  Words in **wah abeawgh type am delatloiu trom ext*ring
1«W| vvrde UadirllMd tit a&lltioee.

19074653810

P.05
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HIS S1-103
1 p-raon und.r tho aro of a.vnto.c yoara. at flay eBaaWcUl
2 typsg o [Xmutm tra«r_dw
3 .inl/thoon yean.
1 ()] "Lyrlco n.roful co ainor.” 1. dofind < «r
5 phoooaC.ph fococd. «lbuM, endto dtac. or aiwHo
6 tapo recording, which ha* «@ its U«nlc tlmw th« advocation oc
2 mexkirgdknt  of tq*, Incaat. bo.tlallty, »tdatuttochlta,
0 prostitution, hootclda. unlawful rlcualUtic «eti. mulolda. tH«
5 aofficlaston of u c.rin upon tho pomotf or property of anathac
10 boc-aerc oj bio tw, i«eo. color, toll&ar\, or national origin.
\i tho am of any wafaoUrf jiggWM aubataaao aochadalad in the
12 VaultIM * Uniform ControlUd DglgO (B latxt-anca* mi, or th<a-
U unlawful wo of alcohol ad. which enntalru tharmon a lahal or
1% gttax indicator agRftaating thAt Ita lyrics »ay b« axplicit.
15 Ho % 1 of knowladw of ajj* or aarital tt«CMi ahnll not
16 cocatlfrnta a dafanaa, tmloaa tho dafcadant afcpy. that ha had
17 raa.oaafrla cauaa tn boiler# tint tho minor inspired «M althar
I yurrioi or aaraataan yam* at aga <r* oof and that tha ainor
it axhlbitad to tho dafaodaart a dm ft cord. drlaar'a Ilom a, birth
20 cattjflcata, oc othar offlald| or «pjKtr«atlr official docciwct
21 purporting' to oata-' II*h that a»ch a Kinar *u althar mtrrlad ec
22 «Oka.t- B tmii of dr« OF a»T».
23 C- Wotti.ng in.tan yl\ﬂyg«tllg;allhc:rt.l *iwt« «a fgrtritT »>Och 1.
26 othrwUa prohibitad by In*a lutl KQtlrity,
23 0. Iha pnjT-Uloho of thi»*aotiuu ahall i«it awly to tha
26 KctlvicXaa of Vroadoaatara to cow ctloa with tho op«ratten of
21 radio or Catortalou meortoo* 1llcatuual by 6« Fadaral
20 Corwon jrjttons CoanXaalon,
27 C. Vhgaaog la fauna g tfg of yjalaclag cha provitlona a<
30 thi* gactloa ahall bo flnad not morm thin oat thovaaod dnllara
It nr for sot mat* ttjg oijC mefithfa OT fectdt

fit, 2ac i
OtMIMU. -
CO0OIMJi Word. 1k ““ j t2p% net ddl«tlook ,foK «Utlac

tar; word. «rmS«riintd

P.06
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22
23
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15
26

27

25
19
30
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Xxh ri-ioa

Saeclon 2. Chsptac 19D of Titln S| o< tha Louiaiana Karlaod

StllutA* ot 1930, conprisad of U.S. 31:1740 throng 17S0, In h -chy

andctad to caad «o Collovst

CTUITXil 19 0. I/UCABBLXU RZCOSUJIHQS
11746. DeiloiClout

(1) "Paraon" auiu piwirviac. wAnHfacCurer. oc
distributor af * rocordin*. hoc <lo«* not tnclvdo 4 tetailar who
hti a cmwifst*) a<lklilllikm«nt 1« thl* atr.te stildl sail*
diractly co tha ultimata coaauaar.

(21 "Raeordin*" aa«a* *aj phonograph r-acord. albua, audio
cascttt*. eoapart iUc, of «ndlo tap* racpnUn*.

(1749, Onlabalad rococrUnjc*; prohibition*

A. Ho paiaon ihdIl M il oc offar to tail in thi» atsta any
raeardir* omtainlcf lyrics abich brva an tfcair baitc.tbeoa tha
adyoeatloa af «w»coor***w«flt of r«oo. innaat,. bestiality,
aadoMMOthiM. proatitutlor, hoaicida, unlawful ritualistic
acta, wleidt. tha ei*aia*lon of « eriLa upon tha parson oc
proparty of anothac bacaoaa at hi* art. coca, color, wlilLitlcm.
or itstiaaal oritin, th* u»b of any cocVrollad danxarou*
mubacanea achadulod la th* Louisiana Unifora Controllad
Banxacou* Whatannaa law. nr tha aalavi il uaa of alcohol, tuvlaay
th* covar tharaof oontiina*. parantal warning iabal.

The labal r«iuif*d by *.hi* Chapenr ahall ba plsead
oti tha front covan- of 'tha racordIDr by tha aanatacturar -or
diatributor prior to tha application of any wrapping that t«
Incandad to ba by tha coosooar hafora oaa.

(2) Bach lahal ahall «ot t» raadily rtooyable aai ahall ba
priatcd la bUch lattan in twalva point typafaca or mac*. Th«
warnirx ahall rood aubttaxtially aa folloai; RXPLICIT r.THIUS -»

r&ncKTAL Aovixovr.

Pili 30f3 e
cuQI It

QCDINCi Vacih la atawafc ‘ypa e« dalattoo# fro* «*intin*
law; norm anifitUtui <rt

19074653810
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>1750. Violation*; civil reoadlca

*. Any poc*ga who vlolitts a pravXiion  fhl< Ch<pr»r M
Ilabls for a civll p«OlHy In an aosdTt rot, to axcasd tha tua f
fhw rmircivc dollar* for mcli tifditinifl.  Each rfloocdlpt which
IX sold or offorsd lot UU In vlolstjga of this Chapter If
xxxitld*rd a **par«to rlolacloo,

B. Hie district attorney »«r laatltots l«K«l procsodla&ii
to aiiforca *h« civil psasltiss la tha district court far tha
psri»H in vhich tha violation occurred.

C. Tho district sttomsy «*7 alflo Inacltnts civil
prwwdlnn @ fcint Injsactiv* rail*l to rssttsla or prsvant
violation* T this Chaptar In tbs district coart let tha ptrlah *
In vhdeh « violation occurred.

0. Far parposas of tkia Chsptar. a vloUtloa GOOVX* in
althar tho gttUh la which tin rscordinn sntsrad this setts oc
ttu parish In vhtch tha racordinr was «old OC offafd for asla.

g. Any clIrll paoaUr I*po**4 snd pollactad pamotflt Co
this Cbaptar ahall ba daposltad In tha cclalssl court, faad of
thn parish Is vtilch tha violrcloc occctrad.

r, Vhan s corporation Is chsrssd vith violating this
Oigpfesr, ths corporation nil its ggssldsat, vies prssldant.
Mtrnttn. end tranarar —ty *11 ba asvad ss dsfsndsnts. Upon
lladleb Uit * rlolrtlos nf ‘*this Chapter *weesr_rsg. ths
corporstloa rad all corponrt* off csx* ;;ho era mrd &
dsfanJant* asr bs 1UM* for mt civil psnalty Isposed panreant

to this Chaptsr.
P~ HHhU* la this Osptar shall *Hs an sctivlgy vtit.ch I*

otherwise prohibited by I*v » Ic*l activity.
Station 3. 1MS Set «xdl txoo* i Jaiiisry |, 1912,

f«*e 6 of 3
OSZQINAL

CPCINGi Votds U mW i *).o»<» tyjv* «r« deletions fro* salatis*
1*1 vonis gaAtdJaari addltlro*.
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W-
MK 91-102

Pftul.Qr S«a«lon, 1J91
HOUSE BELL NO.

BT tEm3r.NTAflve KAIC

1ICORDIHC3: Crlalnillces e«l« of certain rccordinén to miaom

1 AH ACT
2 TotuctP.S. 14:91.11.1, rrl/itir* co tha ad«. oxhihtetoo. or
3 UtotrUrottoa of lyric»hirafol Coaioora; Co prohibit the ule,
4 axhlblclou, nr distribution of thofit ithoj vhlch «ncour*4«
5 core*It> hcharlorJ and to prowidmlor ral«C»d nactaxa.
£ It aoACtod by Chu LcglsdUcaco of Im U U nti
T SaeClou 1. R.S. 14t91.01" 1* Ivaroby «n*cte<| Co c*«4 m
B follow*l
9 <91.11.1. 8*I«. axMbielog, ardloCribucloo fif lyfltn hAraful
10 to alnars
| f X.<1?  Tb* unlawful *«la. exhibition, or distribution of
15 [rrica harmful to alnot* 1* tho Intautionil »«!«, djrtribuglinn,

axMblrtnn. or idiayur of lyric* harmful to aioora to any
M nwarried mpgfoa tmdor tha a»« ol nrw tat ynn, or_ch>
IS poitagalou of Irrlca harmful Co minor* with th* intant to w Il,
10 rflatrlbuc*. axhiblt, or display auch autCarlal QO err gnaarrUd
i) p«r«oa irrxlgr ch« «ce of aoyantaaa T««r». at <my coaaarcial
18 eatafrU«h»«ftt  vfaich 1* opatl to porwoua u«Ur tlx 4t of
19 *avaatnou t**c*.
20 ©) *Lrrlcn barafal CO aitun*" la def<ned aa any
21 phouoifgawh t«oocd. albuw, andin cMapapt disc, or atdlo
25 tap* racordla*, which ban mitIt* baric that* tha «4go<*tioo ar
13 of ro«i 1IBMti btltltltTi..»ttou«athtra,

Pigt 1 of 3
OKZOouW,

CotloCt  Vorda la otTtftb thn«th cypa rr. dilation* froa cxiaCtnx
lav| wards und«Tliryd «r« n K Itliu .
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1 prooetcucton, boplcld*. uotovCnl ritualistic net.. «ulcldc, t
2 ccnmingltiv of n uilac w-m clc TikxQj oc proprcr »t
1 btcafjne of jila bx. race, caloc, rellftton. oc tmtlorul origin,
| tic uac of nur wouccolXoA dangaraua eub«t»gc« o th
5 Lgu" .« Uniform Concrollai) tMPHerooa Eubatancaa La*, or the
6 unlawful nan of algohol and which contains thatpon « 1.4ml nr
7 ochat Indicator aftfreatlaj; that Ita lyrica tur <maipliglc.
8 W. Tfc nf Lmerladft of ate oc mat1Cdl nt4tU« ahall OOt
9 eonatltuta « dafeaee, anlaaa Ch» dafmntinr abowr that he had
10 re«oo<valilr mum ta halloa t\»C tha ulnor IftVolVad im either
u mrrrlad or aavcotcen yeamn of ne or «gg «p4 that tfa minoz
17 anhtbltad to the defendant « draft card. drivele lleanaa. hirth
13 certificate.- or other official oC apparently official docuaxpr
It tmrportinr to efltabllah that euch a miner epo althar aarrftd or
15 arvtnccoa yeamn of m« or mart.
th G. ffodifrig Ip this Section ahall adfta an activity vitlch 1=
17 ochatvlae prohibited by lw * I«fal activity.
ir P.  Tha prorlelnae &t tfja Prctiao ahall oot.apply to tin
19 aetlritita of broadcaatara In connection sritfa tha operation of
20 radio or talavlaicn ataclooa llcanfad by tIx vyadetal
21 OoecunlcaClone Coanlnitop.-
22 K Vk&tmr In forad Ottilcy at <tlolatins tha ptuvlelnaa of
23 tMa 3actioo ahall ba riflcd not mot« Quo on* thotiMtxl dollar*
74 oc toprloottd for not nort than air nonthe. or both,
25 S”ctloo J. Thi* fee ahatl beco.4 effeetlr* oc 3mm:y 1. 1992.

p«m 10N

otterwu.

Q0OXICT _  Uerda In #%«*%* « *0**b eyyo or* daletlona fro* exhaling
lev; wti* uadartlna4 are tWltimo." |

19074653010
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iila »i-laa

Dicesr

rfie diktat printed foolov.... pr_ei)ared by B u«f Legislative Soc»Lcae.
1C counttrutea no pert of the till.

Halie Act tra Ha.

Prooopcd lav Rdox it * Cliee to eell, exhibit, or distribute harmful
lyrleo to «a twiarriad peruoa under tre, age of 174

rropowod lav detints hamful lyricn as atty phonograph roaord, albun.
ceaoette, conpact disc, or tup* recording which h«a affixed thereto a
parectal edrieory warning and *diicij boa e» it* loulc them the
advocation or oncooragasaac of the followingt

Xdpe.
laccot,

Bcz_atlellt)ﬁ_

Briw ow Chiea.
Proatitatinn.

( Boolelda.

Unlawful ritoalfetic area.

ft) ftuicldc. m . .
(9> The oowrfeeloo of a crime npoo.the jwraoc or property af anotfur

beerranc of hieam, race, «olor,religion,or national origin.
(;0) Oic ty ol anycontrolled ionjaroua auharaocr.

(1i) The unlawful eae of aloohol.

rpopoead Ur prnrHw panaltrioe o/ a fine of nor Bare then #1,000. or
Xsprieonacnt for not ttore then elx aoatfie, or both, for ¢ violation

at rha foregoing.
XVo™oaad lanr previd** oa data at Jxaoary 1, 1992.

(Add* R.S. 14:91.11.)

rage 3 of 3
OMQMB.

Word* in avrveV elwewffc type nre daletlona fro* exiatli.*
la«r| word* underlined ere eddttJnaa.
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WOVSt ULL NO.
MI KerjXfilWATIVI. HAIK O R |G |N AL

CidEa  Prohibitmeale to alo&* of eutteriels which cocur_pa certain,
bohavaoc

AN ACT
To iMad <d ttHc( US. 140L.UAQ), relative to the
exhibition, or dittrihvtloa «F Mterial lintul 1o olmore:
irchttd. within to» pacbi Htloo those item Which eccourare
eercaln behavior; rod co provice for related Mtteri.
8c at emacted by the Leglrlature ef Louisiana:
Section 1. SS. 11:9). A ke hereby aeinl™td ed reiuitl, ]
10 reed « (olloat:
(Gl.11. Sle, edibition, or dleiclhutica ol MCtritl hateful
1o olrert

@ *hterkd Ulrefol to oinort” i« ceflated *t toy pepec,
xtti(e, toch, Sewsmper, periodical, poopblat, ceepeoilion,
[nibliCelion, phaitocxepti, laaxtM, pictuaw, pelat, nulloa
picture file, video toe, tlfvie. prPoglr.l;l*t’ ,rec_x;rd, elfae.
cawttn. coewci dice, wire or tope recocdint. o: ocher «l«llar
tanplble work or thirty whid™?

(@ Bdqloits, It devoted to, or principally conifatt of
description* or depletions of Ilicit sex ot _eraat lesst.lity
(or aneartlal tain. ad whoa tha trier of foct faianlmt tint
the average per.on gpljriaj coateeporozy ecatentty itand.rds

f*t~ 1ef 3

ORFCIKAL

ODILCE  Voids In eeeech »E*e*h type ere deletion, (roe axlitiug
lav; word, wosdIficl »re rdditleoi.

19074653810
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8[&3? -90

kI,
95 g%!\ cxo»I**lgn of | crins «»n [In p«ryon « properly ¢ »i¥ol"«r
( cl.th[ o( *1* *eq, [*c*. color, r.q «FQK, orpooprfonyol Sr.J..,
210> The »*i of in/ eomtolltd d*n[*rou« lutntwc*.

11) 1t(4 unlw tul til* of alcohol.
(t"ndr U.S. 11:41.11(45(2)1

Nil 30of 2
» OBinHAL
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hi.s vo-»cc
kttulnr (M<ion,
[ousé 11U. NO. 1S?

ir fspuwtyvATm hatr

ORIGINAL

re*_ labeling at recording® end prohibits sk to elnjf.
CaNEL, gt deteling e, recording e Gronibits memk to elnj

AACT

74mrand end reenact SS. M:QU11(A)(2). rriaciva o the >d«,
uhibltloi, oc diatrlbution ef utultl Ut»(ol t wiare;
ibchtids within tt prohibition those Mcsic which aocourage
(trtiU balnvlar; to enect 8.S. ttirtltt o d*e tilt
oX c*rtaln recordings; © regplra Wi lakeling of recording®
which dexcribe or encourage utttin bebavior; t provid*
youllia*x fo* lallira tw laal; soA to prtrlde far rtltui
utt«n.

la it enacted by thx LaglsUtur: of Loelitaeai
faction L.t R3. UISI.UMKD 1* btttQ) awaMed cod reenaccad

toread M TtlUnt: i
{VL.It. talc, edibition, or diatribctlon of cetarlal bamlal
1o alnori

12) “Valeria! haraful to almor™*" la defired M tat pamr.
wagadinc, booR, nengjgpar. porlodieal. parphlet, c<gwtition.

pebltcatlos, poteyaot), dreving, jrjetare, peecar, rnollca
picture fllo, widee tge, flgre, pSoohgrap0 tacor4, albou,

Costutits, Coopact disc, wiro or tgpe tacording, O~ other elnilar
tangible wort or thing »Vcli:

R 1of i
otiGIKAt %

QDING: _ Vord™  In atrear® almt™> tﬂ* «fe <«UUops frow txiulng
lav; word* *« addrtio™

19074653810
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"T. [}

1S s0vu

diitrifiutor pflor xa JynUcAtton of ** it 1~
robx rrnnfd bf ttK wmwhc Ufaw UM

) Sueh liliil bl not, be mp<1iU And ITAIL X
printed In BP9/ Prinr« In twdx point tTp<kor or nor* o a
ICtIW KeQiulil, Aot thal tF5 wath *Ambst*”
Hd "ptomtil Adlorv™ »h>U b* prinfd la too polwt typGce.

t The wwliii AANL rAd AdoctArttldly <«a jolinwn

AN v comtAln Axplldt Iyrlec dnetlrtive of o<

AITtcAdjty < or «r« ot tix folic*loy: cgo, Intuit,

b*ttUlIty. «*doyaxodkn. violfit »M. pmrtitttloo. wvardhr.
Ktintw, Hilcldc. ttmlt LatimlAttlon. or on of 111wl digje
or Alootol. fWKTU. AgyiSCHT.

C.(H ratint oopvtctica. wipTyyr mloPo« *proyfttn
of iH< fadm_hall t< /Ind »ot l«* S mr  tkrtdd
dollar* pot cord than cuo thoodnd dallAn or P2fixord vKb of
withoat hard Ubor for not txjft than oo« year. or tofA

@ O « tonil coviction. vm*v*T rinLic » poovitlan
ot thia IAttlopAIbU W» fined not l«a thaa. too  ttimmod
dallgrt rtor XnCthfc tive Oiooxtwl dolfirx or lapritonad with
or vtthoot hard Idbor tot not ke» than aijf oOoth* var «or< tliea
thr»*

0.fl) Ifamr oglotct of J ratAll art-MbibaistArtinf In
the covrea or toopg ef his waplomtot La arretted for violating
« provtclon ot tUU Cactloo. Ox gmpXorar tf.il ralotruct* the
aplaTe tor DI attomey Coo* and «t»ay tsojta of dafanad ot
BQch prpl0TAA. BP9 f»H and arrent™* nay fie fixed by tHc ooufc
*ratclam* ctlalnal Inrladiction.

@  TxAgpftlatt provided In-WmvIiluu C l«r U
iopecad at dw court T dPFer*tton If tha twit detorainel thst
«x offender. ¢*mto lift «p)on<nt- aofld not Avid torifoatat
In thy a(ten»w, unUu th rtfenVf in « naudv*x OF othr pertan

ERORKEBwowo uhm v ww—

5 5

BRBEBERAERBE BB C

w w
— O

Pef 30of S
oatctMt.

C001M2:  Uoflj <n 4 >f»n ffP* At* d«l«(«6BC (fM  ef o] [H}t
Irv; vordf imd*rHnrd «f« Addition*.



FEB-09-1994 14:58 HM

G6*2DUd “HX.01 <=

e

an T tit of aladol.

Fiopix\iL I»o V%d ﬁ;ﬂn’« bx IofoMO—s V\[f dMrdm«< ‘{L.‘?'? g?r
&“ cmmr<t>>4 tl]% Qarmc Lneﬂginf %

%ﬂl oondgt in * v(lolant oontort i

r\g‘elrva chit ta label 6* malomtly plated e

xeoordlht If aanifacturer or dll elhuw read.ly

r»ot*Mi.

Pioooged law iced e £ltt oonvlctlm a Ity C a ﬂoe
ooc la*s' ‘tEanpr%OO I%nmrm 1%'\ Iog%aina far ot

ox

oormctlon provice™ a

rt tUn one year, or X
Rﬂ%ﬁr of afoﬁrn rPettcbi)l%;:ln ggoa!rﬁu Iwroemlgr(?(" then th #SGyr%agr

T ey 'eraevua,@gjﬂ;@"wm
e o 115, o SR
caployw ta <;Ip| 1aav«Mf«I»I capecity.

hF%dplmB&Ol/ trﬁtotb\?

aJllceta

airmperectea ohloh
nmJ «@ _|rpe

(FewndR,*. 11:91. 11(A)@)} Adda R.S. 1A:10A.6)

hie }«( 1
OftttINL

19074653310
\
i
/e
i
!
J



r'eB-09-1994 14:52 HM TO 19074653810 P.01

American Family Association Law Center

73EE£SS 10T Parnate Drte
u’\?o S S ? 38803 | Tpfito, %ss?s?n% 38801
lephono: i MOI/KSIR

(601)044 8176

DATE

Recipient®s Telecopier No.: /Q d i) 4 b "~- ,381/0

TELECOFIER COVER LETTER

Please deliver the following:

TO: 'feehottt /o Cm

INSTRUCTIONS:

Total number of pages, 1including this cover page: |

CONFIDENTIALITY NOTICE

Thi3 facsimile transmission (and/or the documents accompanying it)
may contain confidential information belonging to the sender which
is protected by the attorney-client privilege. The information 1is
intended only for the use of the individual or entity named above.
IT you are not the intended recipient, you are hereby notified that
any disclosure, copying, distribution or the taking of any action
in reliance on the <contents of this information 1is strictly
prohibited. IT you have received this transmission 1in error,
please immediately notify us by telephone to arrange for return of
the documents.

If you do not receive all pages, please call the undersigned.

FROM: _ Bruce.:



PAUL D. RUSSINOFF UIAA
Assistant General Counsel and
Diintor of SlaU Relations

C-
Re: Memorandum in Opposition to”~Substitute Senate Bill No.
216, An Act Relating to the Sale Display or
Distribution of Material "Harmful to Minors™.

This memorandum of law has been prepared by the
Recording Industry Association of America, Inc. (RIAA), a
trade association representing record companies who
produce, manufacture or distribute over 90% of all
authorized sound recordings in the United States.

Under established Supreme Court precedents, S.B. 216
could be found to be both vague and overbroad and an
impermissible example of compelled speech and prior
restraint all ir violation of both the First Amendment of
the Constitution of the United States and Article 1, Sec. 5
of the Constitution of the State of Alaska which, according
to the Alaskan Supreme Court, "protects speech in a more
explicit and direct manner than the federal constitution",
Messerli v. State, 626 P.2d 81 (Alaska 1980).

S.B. 216 attempts to regulate material "harmful to
minors™ which "means a graphic description, representation
of, or incitement to violent behavior that if acted out
would constitute felonious behavior that is morally
repugnant to the community as a whole,"™ S.B. 216, Sec 1,
(c)(1)(B). The above language lacks any guidelines or
definitions of "violent behavior”™ and impinges upon
protected expression. Depictions of violence receive the
complete and unimpeded protection of the First Amendment.
The Supreme Court has stated that "...deeds of bloodshed,
lust or crime..." receive TfTull First Amendment protection,
Winters v. New York, 333 U.S. 507, 506 (1948). In fact, a
lower court has even stated that "..._material limited to
forms of violence 1is given the highest degree of (First
Amendment) protection...", American Booksellers Assn. v.
Hudnut, 771 F.2d 323 (7th Cir. 1985).

While S.B. 216 contains the Constitutionally
permissible "harmful to minors™ test as found in Ginsberg
v. New York. 390 U.S. 629 (1968), there is no specific
listing of prohibited acts or a detailed listing of
prohibited areas of the human anatomy, the exposure of

RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.

in'Vi sJiHt.-'iii. ... Kir = o/l mWiKhiHcinn 11f VOO'li mmldmm 190?) V'/'YHO! a Rat (90'?) 77/>"7?h3
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which may be a violation under the statute. S.B. 216
simply prohibits " a description or representation, 1in any

form, of nudity, sexual conduct, or sexual excitement when
it (1) predominately appeals to the prurient, shameful, or
morbid interest of minors in sex: (2) 1is patently offensive
to contemporary community standards 1in the adult community
as a whole with respect to what 1is suitable sexual material
for minors: and (3) taken as a whole, lacks serious
literary, artistic, political, or scientific value for
minors,"”, S.B. 216 Sec. 1 (c)(1)(A).

The above complex and subjective test is designed to be
undertaken by a judge or jury 1in a court of law under
judicial rules of evidence and requires the assistance of
counsel 1in 1its interpretation. As set out in S.B. 216,
this test would presumably be performed by someone 1in the
sales and or distribution chain without the above
safeguards. As such, S.B. 216 may fail to give the
ordinary person notice as required by the Supreme Court in
NAACP V. Button, 317 U.S. 415 (1963) and will thus be
unconstitutionally vague. Additionally, the requirement
that the material taken as a whole must lack serious
literary, artistic, political or scientific value for
minors will force record retailers to examine their entire
inventories, consisting of thousands of titles, album by
album, cassette by cassett, and CD by CD to determine
whether any of the sound recordings may possibly fall
within S.B. 216"s labeling requirements.

Moreover, speech may be regulated by the state only-
after that particular example of speech has, by judicial
determination, been determined to violate a constitutional
statute. Requiring a private party to make a determination
as to what material is "harmful to minors"™ invites that
party, at the threat of criminal prosecution, to be more
inclusive than would be necessary so as not to offend the
statute. A statute structured like S.B. 216, by requiring
that the "harmful to minors™ test be performed on otherwise
protected expression, outside a court of law, may be thus
unconstitutionally overbroad.

Section 11.61,128 (a) and (b) may also be challenged as
overbroad. Here, the statute attempts, respectively, to
regulate lyrics which "include or are descriptive of
material harmful to minors"™ and "packaging which uses words
symbols, or pictures that include or describe material
harmful to minors". Reviewing the plain meaning of the
words of the bill, both sections will cover protected
expression which "mav be descriptive of material harmful to
minors"”, but which may not itself be "harmful to minors".

F.j?



Vaguenoss and overbreadth aside, S.B. 216 via its
labeling requirement, will compel speech and operate as a
prior restraint in violation of the Alaskan and United

States Constitutions. The government may not compel
speech, 1i1.e. the labeling of what is otherwise protected
artistic expression. Requiring a lable or opaque covering

of material which has not been deemed 1indecent or obscene
under a constitutionally correct statute by a court of law
is an example of the type of compelled speech which has
been found unconstitutional 1in Miami Herald Publishing Co.
v. Tornllio. 418 U.S. 241 (1974).

Further, a labeling or covering requirement like that
mandated in S.B. 216 will also operate as an
unconstitutional prior restraint on speech. Here, the fact
that otherwise protected expression must be labeled or
covered to be disseminated, without any judicial
determination as 1i1ts harmful <character, may be seen as a
prior restraint of speech in violation of the First
Amendment of the United States Constitution and Art. 1 Sec.
5 of the Alaskan Constitution.

Most importantly, S.B. 216 1is simply unnecessary.
Largely in response to the interest that various local
governments and parental groups, such as the National
Parents and Teachers Association, have shown in this issue,
the recording industry has implemented a tremendously
sucessful labeling program that accomplishes what S.B. 216
has set out to do: it alerts parents to the explicit
contents of some recordings so that they may interpret thenm
in the context of individual family values.

It is possible that to avoid penalties record producers
may either distribute no recordings in Alaska, or lable all
recordings, rendering the law futile and impotent. Second,
there will be massive and costly disruption of the
distribution of recordings 1in Alaska, resulting in higher
costs to Al".skan consumers. Recordings are marketed and
distributed on a national level, No other state 1in the
union requires sound recordings to be labeled. Alaska“®s
singular regulation would require creation of special
handling procedures, a separate operation to review and
lable recordings, separate inventories and separate return
centers. AlIl of these requirements would significantly
increase the cost of recordings in Alaska, and would havo a
similar 1impact on mail-order and record club sales.

Finally, 1if enacted and declared unconstitutional, S.B.
216 could cost Alaskan taxpayers hundreds of thousands of
dollars, as the state could be ordered to pay the attorneys
fcoe of those who challenged the law under Section 1980 of
the Civil Rights Act, Title 1IX, U.S.C. A similar
unconstitutional bill which was enacted into law cost



