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We, the undersigned, are supporters of SB155/HB222, as introduced. These bills revise the Landlord Tenant Act to
make the laws apply more equally between landlords and tenants.
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We, the undersigned, are  supporters of SB155/HB222, as introduced. These bills revise the Landlord Tenant Act to
make the laws apply more equally between landlords and tenants.
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We, the undersigned, are supporters of SB155/HB222, as introduced. These bills revise the Landlord Tenant Act to
make the laws apply more equally between landlords and tenants.
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P E T IT IO N ©

We, the undersigned, are supporters of SB155/HB222, as introduced. These bills revise the Landlord Tenant Act to
make the laws apply more equally between landlords and tenants.
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m a k e  t h e  l a w s  a p p l y  m o r e  e q u a l l y  b e t w e e n  l a n d l o r d s  a n d  t e n a n t s .
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We, the undersigned, are supporters of SB155/HB222, as introduced. These bills revise the Landlord Tenant Act to
make the laws apply more equally between landlords and tenants.
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We, the undersigned, are supporters of SB155/HB222, as introduced. These bills revise the Landlord Tenant Act to
make the laws apply more equally between landlords and tenants.
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Spenard Community Patrol Incorporated
200 West 34th Avenue, #895 Anchorage, Alaska 99503 (907) 243-3777

Dear Senator Leman

I am pleased that hearings have begun on this important b ill that w ill a llow  landlords some re lie f to the 
problems generated by individuals using business and rental property for illegal purposes. I have participated in 
attempts to close down numerous illegal businesses fronting for prostitution in Spenard using AS  9.50.170 and 
can provide you w ith  some valuable information on the course the trial has taken. Some sections o f  this b ill are 
ve ry we ll written and w ill, i f  implemented, make the closure o f  illegal businesses a simpler task.

I would recommend the fo llow ing changes and additions to SB 155

Page 5 line 5 (1) prostitu tion: o r

Change to: (1) prostitu tion , assignation: o r

Reason: prostitution is a much more d ifficu lt standard to prove, most arrests are made under the
term assignation. I f  Anchorage police officers were required to physically engage in sexual contacts w ith  a 
prostitute, ve ry few i f  any arrests for "prostitution" would ever occur at any illegal business fronting for 
prostitution.

(Prom Chapter 8.14 M O A  Definitions:

"Assignation" means the making o f  an appointment or engagement for prostitution or an act in furtherance o f 
such appointment or engagement.

"Prostitution" means the g iv in g  or receiving o f the body for sexual conduct for hire.

Page 5 line 16-17 In an action brought under AS  09.50.170 (a), the court may consider evidence o f 
reputation w ith in  a community to prove the existence o f a nuisance.

Change to: (1) In an action brought under AS  09.50.170 (1) (2a) the court may consider evidence o f
reputation w ith in  a community to prove the existence o f  a nuisance and;

(2) May consider hearsay evidence from the courts own records for previous complaints, 
arrests or convictions under Federal. State or Municipal laws pertaining to violations fo r prostitution, 
assignation or illegal activ ity in vo lv in g  alcoholic beverages.

Reason: Th is section provides for the court to consider not on ly the reputation o f the establishment but for
example in the on go ing case "Spenard Action Committee vs Lot 9 B lk 3" the case has dragged on fo r years in 
the courts. The fact no current arrests for prostitution have occurred at the properties in question for 3 to 4 years, 
(this does not mean prostitution no longer takes place at these businesses, simply stated is the fact, that for 
some reason the Anchorage Police Department has not attempted to make a case in over 4 years) and now 
makes p rov ing to the court that a nuisance "exists" somewhat a d ifficu lt task for some judges. Perhaps adding 
additional language to line 20 page 5 to include the word " existed" and perhaps add some additional language.



The term "exists" has no defin ition as to length o f intervening time from when the act o f  said assignation 
occurred on the property to when it no longer exists. ( If the g irl that was arrested for assignation is fired the next 
morning, does that purport to mean that prostitution no longer occurs on the property) Perhaps defin ing along 
w ith "e x is ted" include "p ro v id e d  that, the natu re o r cha racte r o f the business has not app rec iab ly  
changed subsequently to the o rd e r seeking abatement unde r AS  09.50.170 was firs t in itia ted .

Page 9 line 31: in vo lv in g  alcoholic beverages, an illegal activ ity in vo lv in g  a controlled substance, or

Change to: in vo lv in g  p rostitu tion , assignation, o r an illegal ac tiv ity in vo lv ing  alcoholic beverages, an
illegal activ ity in vo lv in g  a controlled substance, or

Page 11 line 19: Add  to Sec. 24 a definition under (22) "prostitution or assignation" means

Reason: B y  leaving out prostitution and assignation in this section assumes prostitution and
assignation is not a problem, when in fact most i f  not all illegal prostitution operations are now  setting up in 
residential apartment units.

Page 12 line 4: in an illegal activ ity in vo lv ing  alcoholic beverages, an illegal activ ity in vo lv in g  a

Change to: in an illegal activ ity in vo lv ing p ros titu tion  o r assignat ion, an illegal a c tiv ity  in vo lv in g
alcoholic beverages, an illegal activ ity in vo lv ing a controlled substance.

A lso add to Page 12 line 13: illegal a c tiv ity  in vo lv in g  p ros titu tion , assignation changes i f  needed

In closing I w . uld be interested in attending any hearings on SB 155. Please feel li :e to contact me at 243-7768 
anytime or during days I can also be reached at 248-2S28. 1'he Spenard Action  Committee has redefined AS  
09.50.170 over the past 4 years through the Courts. It has been a long and costly experience. W e ll written laws 
that judges can understand and interpret saves the court valuable time and the litigants incredible sums o f  money 
in attorney fees and court costs. Thanks again Loren fo r you r time and help w ith our concerns at the Spenard 
Com m unity Council and the Spenard Community Patrol.
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C R E D I T  S E R V lC
Alaska's TRANS UNION Scrvic

Fairbanks
Anchorage

Ph. (007) 4S6-)749 • 
Ph. (907) 561-7272 J

770 Bth Avenue, Suite 0 
P.O. Box 72739 
Fairbanks, ak  09707

M arch 23, 1993

Sen. Steve Prank 
P .O . B o x  V
Juneau, A K  99801-1182

RE: Support for SB155 

Dear Sen. Frank;

I have read SB155,1 have listened to several hund: 
and Juneau, I have had discussions with several or; 
have read the discussions surrounding Sea Pour 
Mr. Clockson, "this letter is submitted by me on 
thousands of tenants who live in" Alaska and on b 
landlords who use our services.

£5/ I N C .
d  Credit Bureau

Fax (907) 456-6203 
Fax (907) 561-7278

100 West International Airport Rd.
Suite 207 

Anchorage, Alaska 995)8

cd landlords in Fairbanks, Anchorage 
^anizations which help consumers, and I 
it's bill, SB3S. To borrow text from 
own behalf and on behalf of the 

dhalf o f the approximately two hundred

ct o 
m y

1 support SB1SS; it is reasonable. Furthermore, 
communities. When tenants understand that their 
important as paying their charge cards, or their au 
more important than buying more beer and partyinb 
neighborhoods. As property destruction is reduce i 
because landlords won't have to pay out of pocket 
communities will become more livable, once again 
have been empowered to more quickly respond to 
behavior.

W255 is beneficial to our 
‘CSponsibility to  their landlords is as 

immobile, bills on tim e-and  certainly far 
then perhaps wc'U have m ore civil 

, so, too, rents may be reduced 
for unrecoverable damages. Our 
when tenants understand that landlords 

tenants' negligent, illegal, o r malicious

I will be available to testify via teleconference at t 
hearing and may address further, more substantial,

Qmorrov/s State Affairs Committee 
comments in a follow-up letter.

Thank you for your sponsorslup and continued support of this bill. 

Sincere

mg] as W. Isaacsor 
Alaska Statewide Director



W l« .  g d

MYRON W. KLEIN 
3264 PIONEER AVENUE 

JUNEAU, ALASKA 99801-1964

March 18, 1993

Honorable Steve Frank
P. 0. Box V
Juneau, Alaska 99811

Dear Ser.ator Frank:

I am writing in support of passage of SB 155, an act 
relating to landlords and tenants. I am in the business of 
renting apartments, mobile homes, mobile home space and 
commercial space in Juneau and Anchorage to over 150 tenants.

Prior to 1990, I rented apartments to tenants if the 
tenant could pay a security deposit of $300. With such a 
small security deposit, over 70% of the tenants would move 
out owing unpaid rent, cleaning charges and damages. After 
applying the security deposit against the unpaid balance the 
average unpaid balance was about $500. Even after sending 
the accounts to a collection agency, I am still owed over 
$50,000 by former tenants.

Beginning in 1990, I required a tenant to pay a security 
deposit of approximately 1.5 times the monthly rent rate. 
Tenants who pay these larger deposits exhibit better 
financial and living conduct while living in my apartments. 
Tenants with large deposits leave an apartment owing very 
little rent, cleaning charges or damages. These tenants 
usually receive most of their security deposit back. I 
seldom lose money to tenants with large deposits.

Unfortunately for potential tenants, many can not find a 
place to live because of the large security deposit 
requirement. My records show that approximately 1 in 
eighteen callers is able to afford the security deposit anc. 
out of the 1 in eighteen callers, only half will qualify for 
the apartment based on income and rent history.

SB 155 will benefit landlords because it will enable 
them to protect their assets against losses and will benefit 
tenants because the amount of security deposit can be 
reduced. The shorter time cycles to evict non-paying, 
disruptive or abusive tenants will help reduce the potential 
loss a landlord may have to incur. Indeed, if a landlord 
could remove a non-paying, disruptive or abusive tenant as 
promptly as a hotel can, the amount of security deposit could 
be drastically reduced from its present level. Any reduction 
in the amount of cime required to remove a non-paying,



disruptive or abusive tenant reduces the cost of doing 
business. By reducing the cost and risk of doing business, 
the return on investment for rental property will improve and 
it will be that much sooner when new rental property is 
constructed.

A landlord is in the credit granting business because a 
consumer is cllowed to take possession of an asset typically 
worth up to 100 times the amount of monthly rent. An 
apartment renting for $850 in Juneau, presently costs about 
$42,500 to acquire and about $68,000 to build new. There is 
no other business where a consumer can take possession of 
such a valuable asset on so little security. A $25,000 
rental car can not be rented unless a major credit card is 
posted as security or a significant cash deposit is made. 
However, the rental company has a clause in its contract that 
that treats the unauthorized retention of the car beyond the 
rental period as a theft. Consequently, the rental car 
company need only call the police and report the car as 
stolen to obtain prompt return. If prompt return is not 
obtained, the rental car company can claim a full loss 
against its insurance carrier. On the other hand, a landlord 
with twice as valuable an asset in the possession of a 
consumer, is required to go to court to repossess his asset. 
It is ironic that a landlord is the largest consumer credit 
grantor in the business community, but is denied the legal 
right to promptly repossess his property when its use is not 
being compensated for or the property is undergoing daily 
damage by the possessor.

SB will help reduce that disparity. It will reduce the 
cost of doing business for landlords. It will improve the 
opportunity for potential tenants to fird affordable living 
accommodations. Prompt pay, non-disrup_ive or non-abusive 
tenants will have better access to housing and will not have 
to tolerate a noisy disruptive neighbor for as long a period 
as under present lav/. A landlord will be able to take 
quicker action to evict a tenant whose drug or alcohol 
activity is affecting children in neighboring apartments.

I  u r g e  p a s s a g e  o f  SB 155.

Sincerely,



H e l m s  P r o p e r t i e s

March 7, 1993

SENATOR: STEV e  FRANK

I have been a landlord in Alaska for over thirty years. I have come to 

the conclusion that there needs to be some changes made in the current 

law to give protection to the landlord. As the law reads now the landlord 

has basically no rights.

I would like to encourage you to support the working draft introduced 

by Senator Steve Frank. The proposed changes are fair and reasonable. I 

hope you would also come to the same conclusion as I and give this 

proposed bill your enthusiastic support.

S i n c e r l y ,

Charles Helms 

1434 Lacey St. 

F b k s , AK 99201



M a r c h  5 . 1993
S e n a t o r  S t e v e  F r a n k
S t a t e  C a p i t o l
Juneau, Alaska 99801-1182

Hon. Frank Alaska State Senator;

I am writing asking your support of the bill de;aling with 

tenant landlord relations.

I along with my son-inlaw and daughter own one hundred 

and twenty four rental units--located in apartments from a twenty 

seven unit down to four plexs in the Fairbanks area.

The present law is totally inadequate. Good tenants have 

no fear of the proposed new law--only the drunks and 

irresponsible people who create unreasonable situations.

In 1988 I purchased my first 4/plex. It had two tenants 

and three bitch dogs who had produced thirty-six pups in the 

apartment that year. After taking possession I hand gave them 

a ten day eviction notice. With the help of a lawyer and a 

judge they were finally evicted seventy days after my eviction 

notice.

The cost to redo the two bedroom apartment extended well 

over $5,000. Welcome to being a landlord.

I believe this new bill could address some of these 

problems.

Thanks for your consideration.

415 5th Ave. 

Fairbanks, Alaska 99701



We, the undersigned, are supporters of SB155/HB222, as Introduced. These bills revise the Landlord Tenant Act to
make the laws apply more equally between landlords and tenants.
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March 19, 1993

Senator Steve Frank
State Capitol
Juneau, AK 99801-1182

Dear Senator Frank:

1 am in support o f SB 155 to change the landlord/tenant laws. These 
changes are not meant to hurt the good tenant, but would help 
support the landlords in keeping their apartments in good shape for 
all tenants when and if there is one bad apple in the bunch. As it 
stands right now, the good tenants are also in jeopardy when there is 
someone that is being obnoxious and knows that the landlord can't 
do anything legally to evict them.

The new changes are not meant to help the landlord have the upper 
hand but to make the laws more equal, both for the good tenant and 
the landlord. 1 do not believe that these laws are too outrageous as 
most o ther states have sim ilar and sometimes stricter laws to protect 
the landlord from vandlism, violence and non-payment o f rent.

S ince re ly ,

Cneryi a . aiani
P.O.B 566:7
North Pole, AK 99705
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STATE AFFAIRS MEETING - WEDNESDAY, MARCH 24

. C all m eeting  to order at 9:00 am sharp i f  vve can !!

2. / i f  have m ajority , take up SB 168, N e w sp a p e r b ill, first and ask for 
^  m otion to  m ove STA CS fo r SB 168 out o f  Com m ittee with individual

3. Take up SB 158, R elating to Exem ption am ounts (w e have a d raft STA 
CS pending). C hanges w ere requested by Dept, o f  Labor, and 
R epresentatives from  L abor w ill be there to 

jestions.

go to SB 155, L andlord-Tenant Act, fo r testim ony and 
rence.

stimony in Juneau:

a. ocnato r Steve Frank or D avid, Senator Frank's O ffice

b. Jack  Chenow eth, Legislative Legal

c . Teleconference and public testim ony

>ute d raft STA bills (two) that you w ould like the m em bers to

recom m endations (draft CS was distributed yesterday afternoon)

7  review  and  get back to your office if  anyone has questions o r 
problem s.

7. A nnounce schedule for next week.



STATE AFFAIRS MEETING - WEDNESDAY, MARCH 24

1. Call m eeting to order at 9:00 am sharp if  we can !!

2. I f  have m ajority , take up SB 168, N e w sp ap e r b ill, first and ask for
m otion to m ove STA CS for SB 168 out o f Com m ittee w ith individual 
recom m endations (draft CS w as distributed yesterday afternoon)

3. Take up SB 158, R elating to Exem ption am ounts (we have a d raft STA
CS pending). Changes were requested by Dept, o f  Labor, and 
R epresentatives from  Labor w ill be there to 
answ er questions.

A T 9:30 A M , go to SB 155, L andlord-Tenant Act, fo r testim ony and 
teleconference.

4. SB 155 - Testim ony in Juneau:

a. Senator Steve Frank or D avid, Senator Frank's O ffice

b. Jack Chenow eth, Legislative Legal

c. Teleconference and public testim ony

5. I f  have tim e, go back to SB 158, Exem ption A m ounts Bill

6. D istribute d raft STA bills (two) that you would like the m em bers to
review and get back to  your office if  anyone has questions o r 
problem s.

7. A nnounce schedule for next week.



O fficial Business

Alaska State Legislature

SENATE STATE AFFAIRS 
COMMITTEE

C O M M IT T E E  S C H E D U L E

Stale Capitol
Juneau, AK 99801-1182

STA TE A FFA IRS BUTROVICH ROOM

M o n d a y , M a rc h  29

No M eeting Scheduled

9 :00  A M

W e d n e sd a y , M a rc h  31 9 :00  A M

**** C onfirm ation H earing ****
Sigurd E. M urphy, Jr.

SB 33, G rants For Local Em ergency Planning

SB 161, R elating to Interest Rates, Taxes, Royalties, N et Profit Shares

Bills Previously Heard

Friday, April 2 9:00 AM

Bills Previously H e a r d



M y r n a  S h e e t s

1 0 2 8  E v e r g r e e n  St. #1
F a i r b a n k s ,  A l a s k a  9 9 7 0 9

A p r i l  2, 1 9 9 3

D e a r  S e n a t o r  L o r e n  L e m a n ,

I w o u l d  l i k e  to t a k e  t h i s  o p p o r t u n i t y  to s a y  I s t r o n g l y  s u p p o r t  
S B 1 5 5 / H B 2 2 2  .

As a L a n d l o r d ,  I f e e l  t h e  l a w s  s h o u l d  b e  a l t e r e d  to g i v e  t he 
L a n d l o r d s  e q u a l i t y  w i t h  t h e  T e n a n t s .

T h e  s m a l l  p e r c e n t a g e  o f  b a d  T e n a n t s  r e a l l y  m a k e  it h u r t f u l  f o r  t h e
g o o d  T e n a n t s  as w e l l  as t h e  L a n d l o r d s .

T h i s  b i l l  d o e s  n o t  h u r t  g o o d  T e n a n t s  a n d  t a k e s  n o t h i n g  a w a y  f r o m
T e n a n t s  as a w h o l e .

T o  s i t  b y  a n d  w a t c h  a T e n a n t  d o  g r a v e  d a m a g e  to y o u r  p r o p e r t y  o r  b e  

u n a b l e  to c o l l e c t  r e n t s  d u e  t o  t h e  L a n d l o r d ,  w i t h  s u c h  l o n g  w a i t i n g  
p e r i o d s  to e v i c t ,  is j u s t  p l a i n  s e n s e l e s s .

P l e a s e  c o n s i d e r  t h e  i n v e s t m e n t  t h e  L a n d l o r d  h a s  m a d e ,  a n d  we s h o u l d  
b e  a b l e  to p r o t e c t  t h a t  i n v e s t m e n t .

Y o u r  s u p p o r t  f o r  t h i s  b i l l  w i l l  be g r e a t l y  a p p r e c i a t e d .

R e s p e c t f u l l y ,

M y r n a  S h e e t s  

T a k u  A p a r t m e n t s  
O w n e r / M a n a g e r



Juneau. Alaska 99802 
247 South Franklin Street 

Telephone (907) 789-4159

A p r i l  1 2, 199 3 APR J 2 $ 9 ;

TO: SENATORS AND REPRESENTATIVES OF THE STATE OF ALASKA:

Re:  House B i l l  222 and  S e n a t e  B i l l  No. 1 ' 5 :

" R e l a t i n g  t o  l a n d l o r d s  and  t e n a n t s ,  e t c . "

T h i s  B i l l  i s  s i m i l a r  t o  one  w h ich  was i n t r o d u c e d  two y e a r s  
a g o ,  w i t h  t h e  a d d i t i o n  o f  A l c o h o l  t o  t h e  r e a s o n s  t o  t e r m i n a t e  
a r e n t a l  a g r e e m e n t .  T h a t  d o e s  n o t  h a p p e n  t o  be MY c o n c e r n .
What I  AM c o n c e r n e d  a b o u t ,  i s  t h e  t e r m i n a t i o n  p e r i o d  f o r  b e i n g  
l a t e  w i t h  r e n t .  I n  t h i s  S t a t e ,  w i t h  a l l  t h e  w e a t h e r  p r o b l e m s  
w h ic h  c a n  i n t e r f e r e  w i t h  d e l i v e r y  o f  S o c i a l  S e c u r i t y  c h e c k s ,  
a n d  o t h e r  s o u r c e s  o f  s u p p o r t ,  a 10 day  " g r a c e "  p e r i o d  f o r  
p a y m e n t  o f  r e n t  i s  r e a s o n a b l e .  I h a v e  no o b j e c t i o n  t o  a f e e  
b e i n g  a t t a c h e d  t o  t h e  l a t e ’ r e n t ( a  " r e a s o n a b l e "  f e e ) ,  b u t  DO 
o b j e c t  t o  t h e  t i m e  b e i n g  s h o r t e n e d  t o  5 d a y s .
I am aware that this Bill(s) is aimed at illegal drug/alcohol 
use, but am concerned that some other, innocent, folks can 
be affected, the way it is written.
Since I run a homeless shelter, perhaps I am a bit more aware 
of what conditions precipitate the homeless situation.
I am in symphathy with those landlords who do not know how 
to screen prospective tenants well enough to avoid these 
situations, but feel the time of 10 days for late rent is 
the most reasonable time period tor this state.
I am a bit concerned about the financial arrangements, since 
this puts more work on law enforcement officers, in' that they 
are required to go look up owners, etc.
Please address these concerns.

Thankyou, and God Bless You, 

y  Executive Director

P O  B o x 2 1 9 9 7



STEVE FRANK
Alaska j§tai£ ^ l e ^ i s l n t u r e

119 N. Cushman. Rm. 213 
Fairbanks. Alaska 99201 

(907) -152-3421

IVJiile in Juneau 
P.O. Box V 

Juneau. Alaska 99811 
(907) 465-3209 

Capitol Rm. 417

jS e n a te

SPONSOR STATE FOR SB 155

TO:

FROM: Senator Steve Frank, Co-Ct
S enate F inance Committee

Senator Loren Leman, Cha 
Senate State Affairs Comm

Ch;

-Chad:

DATE: 15 March, 1993

SB 155, based  in part on SB 35  from the 1992 session  of the 17th  
Legislature, addresses several a sp ects of the landlord-tenant relationship. 
This bill w as prepared in  response to w idespread concern that current law  
is excessive in  its protection o f the rights o f abusive tenants.

SB 155 h as three principal purposes. Firt!*. thr J am ends the forcible
entry and detainer sta tu tes to expedite < ■* d's ability to evict a tenant
w ho has com m itted certain violations of J  agreem ent (failing to pay
rent when due, dam aging the prem ises, or hom ing the prem ises w ithout a 
rental agreem ent or upon expiration of the lease). Second, the bill m akes  
the tenant's responsib ility  to m aintain the dw elling unit more stringent and 
adds to the ability of a  landlord to seek  removal of an abusive tenant. Third, 
the bill am ends the nu isan ce abatem ent sta tu tes to include relief from 
criminal offenses involving alcohol or drugs and a lso  to provide a landlord 
w ith the opportunity to recover p o ssess io n  of prem ises under the forcible 
entry and detainer rem edy for su ch  criminal activity by the tenant.

T his bill would serve to protect landlords and responsib le ten ants from the 
damage caused  by abusive tenants. I strongly urge you to support SB 155.

m k

SPONSOR STATEMENT
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STEVE FRANK

119 N. Cushri. it. Rm. 213 
Fairbanks. Alaska 99701 

(907) 452-3421

TO:

FROM:

DATE:

JState legislature

S e n a t e

SPONSOR STATEMENT FOR SB 155

Senator Loren Leman, Chair 
Senate State Affairs Committe

Senator Steve Frank, Co-Cni 
Senate F inance Committee

15 March, 1993

While in Juneau 
P.O. Box V 

Juneau, Alaska 99811 
(907) 465-3709 

Capicol Rm. 417

SB 155, based  in part on SB 35 from the 1992 session  of the 17th  
Legislature, addresses several a sp ects o f the landlord-tenant relationship. 
This bill w as prepared in  response to widespread concern that current law  
is  excessive in its protection of the rights of abusive tenants.

SB 155 h as three principal p u rp o ses^ F irsj) the bill am ends the forcible 
entry and detainer sta tu tes to expedite theland lord 's ability to evict a  tenant 
who h as com m itted certain violations o f the rental agreem ent (failing to pay 
rent when due, dam aging the prem ises, or holding the premise s  w ithout a 
rental agreem ent or upon  expiration of the lease). CSeconcfothe bill m akes  
the tenant's responsib ility to m aintain the dwelling unit m ore stringe n t and 
adds to the ability of a landlord to seek removal of an abusive tenant.^Thirdr* 
the bill am ends the nu isan ce abatem ent sta tu tes to include relief from** 
criminal offenses involving alcohol or drugs and also to provide a landlord 
w ith the opportunity to recover p o ssess io n  of prem ises under the forcible 
entry and detainer rem edy for su ch  criminal activity by the tenant.

This bill would serve to protect landlords and responsible ten ants from the 
damage caused  by abusive tenants. I strongly urge you to support SB 155.



D I V I S I O N  O F  L E G A L  S E R V I C E S
LEGISLATIVE AFFAIRS AGENCY  

STATE OF ALASKA
1907) 465-3867 o r  465-2450 
F A X  [907) 465-2029 
M a il S to p  3101

130 Seward Street, Suite 409
Juneau, A laska 99801-2105

M E M O R A N D U M March 12, 1993

SUBJECT: Senate Bill 155. amending the state’s landlord-tenant laws 
(AS 34.03) and the related civil remedy of forcible entry and 
detainer (AS 09.45.060 - 09.45.160), and makintt related chanees 
(Work Order No. 8-LS0376\K)

TO: Senator Steve Frank 
ATTN:

FROM: Jack Chenowetfy 
Legislative^j&5p^

Senate Bill 155 duplicates and extends changes proposed by the Senate-passed 
version of last session’s Senate Bill 35 (CSSB 35 [Judiciary]).

This memo is by way of response to your request for a sectional analysis of the bill.

The bill has three principal purposes, all applicable to the landlord-tenant relation­
ship:

First, the measure substantially amends statutes applicable to the 
forcible entry and detainer remedy (AS 09.45.060 - 09.45.160) to 
expedite a landlord’s ability to evict a tenant for failure to pay rent 
when due and for a tenant’s damage to the landlord’s property.

Second, provisions of the bill revise the obligation of a tenant under 
the sta te’s Uniform Residential Landlord and Tenant Act (AS 34.03) 
and add to the ability of a landlord to seek removal of an abusive 
tenant.

Third, the measure amends the state’s nuisance abatement statutes 
(AS 09.50.170 - 09.50.240) expanding that remedy to cover the 
identified criminal offenses involving alcohol or drugs, allowing persons



to seek redress under the nuisance abatement law for criminal activity 
in premises that constitutes a nuisance. As a supplemental remedy, the 
measure amends statutes to give a landlord the opportunity to recover 
possession under the forcible entry and detainer remedy for that 
criminal activity by the tenant.

I propose to address the measure’s provisions topically rather than sequentially.

EXPEDITED EVICTION OF TENANT FOR FAILURE TO PAY RENT WHEN 
DUE:

Proposed bill section 2 amends AS 09.45.090 in part 3s follows: The amendment to 
(1)(A) reduces from ten days to five days the period in which a landlord must wait 
after making written demand for possession of rented premises to commence forcible 
entry and detainer proceedings to secure a tenant’s eviction in the event the tenant 
fails to pay rent when due. No notice separate from that required to be given under 
the Uniform Residential Landlord and Tenant Act (AS 34.03), as amended by bill 
section 21, is required.

Bill sections 3 and 4 make related changes. These sections, read together, carry 
forward the current requirement of allowing three days additional notice if, under the 
forcible entry and detainer remedy, notice ,o the tenant to quit is provided by mail.

Bill section 5 adds authority by which, at me end of a forcible entry and detainer 
action, the court may enter an order to vacate against the tenant and, at the same 
time, may provide a landlord who requests a writ of assistance to recover possession 
of the premises.

As has been previously noted, a related change is made in the Uniform Residential 
Landlord and Tenant Act (AS 34.03) by bill section 21. The change made to 
AS 34.03.220(b) conforms the number of days in which the tenant must pay rent after 
receiving written notice of rent nonpayment.

REVISION OF TENANT OBLIGATIONS:

I

Several bill sections are included to respond to your concern that a tenant be held 
"responsible fo. damage done by him/her or by his/her guests." Current law-- 
AS 34.03.120-assigns certain responsibilities in the landlord-tenant relationship to the 
tenant. Among them are the duty to use facilities and appliances in a reasonable 
manner, and the duty not to deliberately or negligently abuse the premises or to 
knowingly allow others to do so. Changes to AS 34.03.120 made by hill section 18

Senator Steve Frank

M a r c h  12, 1993

Page 2



make the tenant’s obligations more stringent by eliminating the qualifying adjectives 
from AS 34.03.120.

Additionally, making the tenant’s obligations more stringent implicates the definition 
of "damages" for purposes of ascertaining whether or not a tenant is due a refund of 
all or any portion of a security deposit. "Damages" is, in current law, a term whose 
definition is divided between AS 34.03.070(b) and AS 34.03.360(18). Bill section 15 
reworks the definition of "damages," and bill section 26 repeals AS 34.03.360(18). As 
a result, if this bill passes in this form, no one need worry about whether a tenant 
acted intentionally or negligently. Rather, if the tenant caused any damage beyond 
weai and tear due to "normal, nonabusive living," the tenant may be held responsible 
for damages.

II

Per instruction, the bill incorporates a checklist approach "that lists the items in the 
apartment and describes the condition of these items and of the apartment itself." 
It distinguishes between a premises condition statement and a contents inventory. 
Bill section 14 gives the landlord the right to require preparation of these documents 
and indicates how the documents may be made part of the rental agreement. Bill 
section 16 gives the landlord the right to require the tenant to execute a statement 
and inventory before making possession of the premises available. At the same time, 
the landlord is required to indicate to the tenant how the information on the 
statement/inventory may be used. Bill section 23 establishes the statement/inventory 
as "presumptive evidence of the condition of the premises and its contents at the 
commencement of the term of the period of occupancy" in order to support any later 
claim for damages. Bill section 17 addresses the status of a statement/inventory in 
the event a landlord sells to a purchaser leaving the tenant in residence.

III

As to the landlord’s having the ability to seek summary eviction, see the revision of 
AS 34.03.220(a) in bill section 20 and the addition made to AS 09.45.110(2) in bill 
section 5. The changes to AS 34.03.220(a) made by bill section 20 reflect the 
toughening of the tenant obligation requirements of current AS 34.03.120—it becomes 
AS 34.03.120(a) by this bill—so that any noncompliance with an element of the rental 
agreement or of a requirement set down in AS 34.03.120(a) would allow the landlord 
to commence proceedings to recover tenancy on minimal notice, replacing the 20 day 
notice of current law. The tenant has an opportunity to take corrective action to 
remedy the breach but the remedies need not be just "adequate" but, instead, must 
"satisfy the landlord."

Senator Steve Frank

M a r c h  12, 1993
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NUISANCE ABATEMENT:

Bill section 8 revises AS 09.50.170. It deletes in that section outdated references to 
"lewdness, assignation, . . .  or any other immoral act"--currently pan of the existing 
basis for nuisance abatement relief-retaining the reference in the current law to 
"prostitution" and adding an illegal activity involving aicoholic beverages, a controlled 
substance, or an imitation controlled substance as grounds for relief under the 
nuisance abatement statutes.

Bill section 9 defines the three additional criminal activities that may trigger nuisance 
abatement relief, cross-referencing them to the meanings of those terms set out in the 
Uniform Residential Landlord and Tenant Act.

Following the California statutory model recommended to me while the bill was 
under consideration during the 17th Legislature, I have included bill section 10. a new 
section, AS 09.50.175, that would allow the court to consider evidence of reputation 
within a community if relief is sought under the expanded version of the nuisance 
abatement relief statute.

Bill section 11 recasts existing law under which a court may issue a nuisance 
abatement order. The principal substantive change adds the underlined material in 
(a)(1) and directs the termination of the lease or rental agreement on premises 
subject to the abatement order if the tenant has been given notice of the nuisance 
abatement proceedings.

The substantive change made by bill section 12 adds flexibility in the abatement 
remedy by giving the court latitude to determine the amount of bond with sureties 
necessary when premises under abatement are to be returned to the owner rather 
than maintaining the requirement that the value of that bond reflect the full value of 
the property. The provision also adds, as a new subsection (c), a statement to clarify 
that, if an abatement order is subsequently canceled because of compliance with (a) 
of that section, the related lease or rental agreement-terminated with the issuance 
of the abatement order under the authority of AS 09.50.210(a)(1) [bill section 10]—is 
not automatically revived.

Bill section 22 directs that, under the Uniform Residential Landlord and Tenant Act, 
an order of abatement entered by the court terminates the related rental agreement.

Bill section 24 identifies the particular activities involving alcoholic beverages, 
controlled substances, and imitation controlled substances that warrant relief under 
the expanded nuisance abatement provisions. Generally, these statutes identify sales 
and possession with intent to sell in violation of law. The measure uses reference to 
"a violation" of one of the criminal statutes cited.

Senator Steve Frank

M a r c h  12, 1993
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FORCIBLE ENTRY AND DETAINER REMEDY AS ALTERNATIVE OR 
SUPPLEMENT TO NUISANCE ABATEMENT:

Proposed bill section 2 amends AS 09.45.090 in part as follows:

— The amendment made to subparagraph (1)(B) sets five days as the period 
in which a landlord must wait after giving notice to quit and making written demands 
for possession of rented premises to commence a forcible entry and detainer 
proceeding in the event the tenant has violated provisions of the Uniform Residential 
Landlord and Tenant Act against knowing engagement in certain illegal activities 
involving alcohol or drugs on premises or for violation of a similar provision in rented 
premises not covered by that Act.

-- The amendment made to paragraph (3) authorizes the landlord to use the 
forcible entry and detainer remedy to enforce an order of abatement. Under the 
provision, the landlord may, after obtaining the abatement order under AS 09.50.- 
210(a), seek immediate relief.

A related provision, bill section 7. a new section, authorizes the use of an abatement 
order, obtained at the end of a trial under the nuisance abatement statute, to serve 
as prima facie evidence of unlawful holding of premises by force for purpose of the 
hearing required by the forcible entry and detainer process.

OTHER RELATED CHANGES:

Bill sections 1 and 13. adding AS 04.21.075 and AS 17.30.160, respectively, impose 
on peace officers the requirement to notify a landlord when a tenant has been 
arrested for violation of one of the identified criminal offenses involving alcohol or 
drugs.

Proposed bill section 2 amends AS 09.45.090 in part as follows: The addition of 
material in (2)(B) is included in order to authorize a landlord to recover premises 
after a notice to quit is given for the tenant's breach of a condition or covenant other 
than nonpayment of rent or engaging in identified criminal activity involving alcohol 
or drugs.

Bill section 19 adds as a tenant’s duty the obligation of the tenant not to engage in 
illegal activities on rented premises or to knowingly allow others in the premises to 
do so.

The measure’s bill section 25 adds a codified section, proposed AS 34.05.100, 
extending to tenancies not covered by the Uniform Residential Landlord and Tenant 
Act the provisions establishing the duty Gn the tenant not to use the rented premises 
for illegal activities. Under this new section, noncompliance with the provision is a

Senator Steve Frank
March 12. 1993
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basis for seeking relief through the nuisance abatement process and, as with bill 
section 22 above, an order of abatement covering a premises that falls within this 
section terminates the rental agreement.

* * *

Senator Steve Frank
March 12, 1993
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SUBJECT: Senate Bill 155, amending the state’s landlord-tenant laws 
(.AS 34.03) and the related civil remedy of forcible entry and 
detainer (AS 09.45.060 - 09.45.160), and makina related changes 
(Work Order No. 8-LS0376\K)

TO: Senator Steve Frank 
ATTN:

FROM: Jack Chenoweth/^ 
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Senate Bill 155 duplicates and extends changes proposed by the Senate-passed 
version of last session’s Senate Bill 35 (CSSB 35 [Judiciaryj).

This memo is by way of response to your request for a sectional analysis of the bill.

The bill has three principal purposes, all applicable to the landlord-tenant relation­
ship:

First, the measure substantially amends statutes applicable to the 
forcible entry and detainer remedy (.AS 09.45.060 - 09.45.160) to 
expedite a landlord’s ability to evict a tenant for failure to pay rent 
when due and for a tenant’s damage to the landlord’s property.

Second, provisions of the bill revise the obligation of a tenant under 
the state’s Uniform Residential Landlord and Tenant Act (.AS 34.03) 
and add to the ability of a landlord to seek removal of an abusive 
tenant.

Third, the measure amends the state’s nuisance abatement statutes 
(AS 09.50.170 - 09.50.240) expanding that remedy to cover the 
identified criminal offenses involving alcohol or drugs, allowing persons
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to seek redress under the nuisance abatement law for criminal activity 
in premises that constitutes a nuisance. As a supplemental remedy, the 
measure amends statutes to give a landlord the opportunity to recover 
possession under the forcible entry and detainer remedy for that 
criminal activity by the tenant.

I propose to address the measure’s provisions topically rather than sequentially.

EXPEDITED EVICTION OF TENANT FOR FAILURE TO PAY RENT WHEN 
DUE:

Proposed bill section 2 amends AS 09.45.090 in p an  as follows: The amendment to 
(1)(A) reduces from ten days to five days the period in which a landlord must wait 
after making written demand for possession of rented premises to commence forcible 
entry and detainer proceedings to secure a tenant’s eviction in the event the tenant 
fails to pay rent when due. No notice separate from that required to be given under 
the Uniform Residential Landlord and Tenant Act (AS 34.03), as amended by bill 
section 21, is required.

Bill sections 3 and 4 make related changes. These sections, read together, carry 
forward the current requirement of allowing three days additional notice if, under the 
forcible entry and detainer remedy, nonce to the tenant to quit is provided by mail.

Bill section 5 adds authority by which, at the end of a forcible entry and detainer 
action, the court may enter an order to vacate against the tenant and, at the same 
time, may provide a landlord who requests a writ of assistance to recover possession 
of the premises.

As has been previously noted, a related change is made in the Uniform Residential 
Landlord and Tenant Act (AS 34.03) by bill section 21. The change made to 
AS 34.03.220(b) conforms the number of days in which the tenant must pay rent after 
receiving written notice of rent nonpayment.

REVISION OF TENANT OBLIGATIONS:

I

Several bill sections are included to respond to your concern that a tenant be held 
"responsible for damage done by him/her or by his/her guests." Current law - 
AS 34.03.120-assigns certain responsibilities in the landlord-tenant relationship to the 
tenant. Among them are the duty to use facilities and appliances in a reasonable 
manner, and the duty not to deliberately or negligently abuse the premises or to 
knowingly allow others to do so. Changes to AS 34.03.120 made by bill section 18

Senator Steve Frank
March 12. 1993
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make the tenant’s obligations more stringent bv eliminating the qualifying adjectives 
from AS 34.03.120.

Additionally, making the tenant’s obligations more stringent implicates the definition 
of "damages'1 for purposes of ascertaining whether or not a tenant is due a refund of 
ail or any portion of a security deposit. "Damages" is, in current law, a term whose 
definition is divided between AS 34.03.070(b) and AS 34.03.360(18). Bill section 15 
reworks the definition of "damages," and bill section 26 repeals AS 34.03.360(18). As 
a result, if this bill passes in this form, no one need worry about whether a tenant 
acted intentionally or negligently. Rather, if the tenant caused any damage beyond 
wear and tear due to "normal, nonabusive living," the tenant may be held responsible 
for damages.

II

Per instruction, the bill incorporates a checklist approach "that lists the items in the 
apartment and describes the condition of these items and of the apartment itself." 
It distinguishes between a premises condition statement and a contents inventory. 
Bill section 14 gives the landlord the right to require preparation of these documents 
and indicates how the documents may be made part of the rental agreement. Bill 
section 16 gives the landlord the right to require the tenant to execute a statement 
and inventory before making possession of the premises available. At the same time, 
the landlord is required to indicate to the tenant how the information on the 
statement/inventory may be used. Bill section 23 establishes the statement/inventory 
as "presumptive evidence of the condition of the premises and its contents at the 
commencement of the term of the period of occupancy" in order to support any later 
claim for damages. Bill section 17 addresses the status of a statement/inventory in 
the event a landlord sells to a purchaser leaving the tenant in residence.

n i

As to the landlord’s having the ability to seek summary eviction, see the revision of 
AS 34.03.220(a) in bill section 20 and the addition made to AS 09.45.110(2) in bill 
section 5. The changes to AS 34.03.220(a) made by bill section 20 reflect the 
toughening of the tenant obligation requirements of current AS 34.03.120--it becomes 
AS 34.03.120(a) by this bill-so that any noncorapliance with an element of the rental 
agreement or of a requirement set down in .AS 34.03.120(a) would allow the landlord 
to commence proceedings to recover tenancy on minimal notice, replacing the 20 day 
notice of current law. The tenant has an opportunity to take corrective action to 
remedy the breach but the remedies need not be just "adequate" but, instead, must 
"satisfy the landlord."

Senator Steve Frank
March 12, 1993
Page 3
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NUISANCE ABATEMENT:

Bill section 8 revises AS 09.50.170. It deletes in that section outdated references to 
"lewdness, assignation, . . .  or any other immoral act"-currently pan of the existing 
basis for nuisance abatement relief-retaining the reference in the current law to 
"prostitution" and adding an illegal activity involving alcoholic beverages, a controlled 
substance, or an imitation controlled substance as grounds for relief under the 
nuisance abatement statutes.

Bill section 9 defines the three additional criminal activities that mav trieser nuisance 
abatement relief, cross-referencing them to the meanings of those terms set out in the 
Uniform Residential Landlord and Tenant Act.

Following the California statutory model recommended to me while the bill was 
under consideration during the 17th Legislature, I have included bill section 10. a new 
section, AS 09.50.175, that would allow the court to consider evidence of reputation 
within a community if relief is sought under the expanded version of the nuisance 
abatement relief statute.

Bill section 11 recasts existing law under which a court may issue a nuisance 
abatement order. The principal substantive change adds the underlined material in
(a)(1) and directs the termination of the lease or rental agreement on premises 
subject to the abatement order if the tenant has been given norice of the nuisance 
abatement proceedings.

The substantive change made by bill section 12 adds flexibility in the abatement 
remedy by giving the court latitude to determine the amount of bond with sureties 
necessary when premises under abatement are to be returned to the owner rather 
than maintaining the requirement that the value of that bond reflect the full value of 
the property. The provision also adds, as a new subsection (c), a statement to clarify 
that, if an abatement order is subsequently canceled because of compliance with (a) 
of that section, the related lease or rental agreement-terminated with the issuance 
of the abatement order under the authority of AS 09.50.210(a)(1) [bill section 10]—is 
not automatically revived.

Bill section 22 directs that, under the Uniform Residential Landlord and Tenant Act, 
an order of abatement entered by the court terminates the related rental agreement.

Bill section 24 identifies the particular activities involving alcoholic beverages, 
controlled substances, and imitation controlled substances that warrant relief under 
the expanded nuisance abatement provisions. Generally, these statutes identify sales 
and possession with intent to sell in violarion of law. The measure uses reference to 
"a violation" of one of the criminal statutes cited.
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FORCIBLE ENTRY AND DETAINER REMEDY AS ALTERNATIVE OR 
SUPPLEMENT TO NUISANCE ABATEMENT:

Proposed bill section 2 amends AS 09.45.090 in pan  as follows:

-- The amendment made to subparagraph (1)(B) sets five days as the period 
in which a landlord must wait after giving notice to quit and making written demands 
for possession of rented premises to commence a forcible entry and detainer 
proceeding in the event the tenant has violated provisions of the Uniform Residential 
Landlord and Tenant Act against knowing engagement in certain illegal activities 
involving alcohol c • drugs on premises or for violation of a similar provision in rented 
premises not covered by that Act.

-- The amendment made to paragraph (3) authorizes the landlord to use the 
forcible entry and detainer remedy to enforce an order of abatement. Under the 
provision, the landlord may, after obtaining the abatement order under AS 09.50.- 
210(a), seek immediate relief.

A related provision, biil section 7. a new section, authorizes the use of an abatement 
order, obtained at the end of a trial u. '.e r the nuisance abatement statute, to serve 
as prima facie evidence of unlawful holding of premises by force for purpose of the 
hearing required by the forcible entry and detainer process.

OTHER RELATED CHANGES:

Bill sections 1 and 13. adding AS 04.21.075 and AS 17.30.160, respectively, impose 
on peace officers the requirement to notify a landlord when a tenant has been 
arrested for violation of one of the identified criminal offenses involving alcohol or 
drugs.

Proposed bill section 2 amends AS 09.45.090 in pan  as follows: The addition of 
material in (2)(B) is included in order to authorize a landlord to recover premises 
after a notice to quit is given for the tenant’s breach of a condition or covenant other 
than nonpayment of rent or engaging in identified criminal activity involving alcohol 
or drugs.

Bill section 19 adds as a tenant’s duty the obligation of the tenant not to engage in 
illegal activities on rented premises or to knowingly allow others in the premises to 
do so.

The measure’s bill section 25 adds a codified section, proposed AS 34.05.100, 
extending to tenancies not covered by the Uniform Residential Landlord and Tenant 
Act the provisions establishing the duty on the tenant not to use the rented premises 
for illegal activities. Under this new section, noncompliance with the provision is a
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basis for seeking relief through the nuisance abatement process and, as with bill 
section 22 above, an order of abatement covering a premises that falls within this 
section terminates the rental agreement.

* * *
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F e b r u a r y  1 6 ,  1 9 9 4

S e n a t o r  L o r e n  L e h m a n  
7 1 6  w .  4 t h  A v e .  
A n c h o r a g e ,  A K  9 9 5 0 1

R e : S w a n n e r  v .  A n c h o r a g e  E q u a l  R i g h t s  C o m m 'n  
A n c h o r a g e  M u n i c i p a l  C o d e  5 . 2 0 .0 2 0  
A S  1 8 .8 0 .2 4 0

D e a r  S e n a t o r  L e h m a n :

E n c l o s e d  i s  a  c o p y  o f  t h e  A l a s k a  S u p r e m e  C o u r t ' s  r e c e n t  
d e c i s i o n  i n  S w a n n e r  v .  A n c h o r a g e  E q u a l  R i g h t s  C o m m ' n . S l i p  O p .  
4 0 4 9  ( A l a s k a  F e b r u a r y  1 1 ,  1 9 9 4 ) .  B y  t h i s  d e c i s i o n  t h e  C o u r t  
( 1 )  i n t e r p r e t e d  t h e  p r o v i s i o n s  o f  t h e  A n c h o r a g e  M u n i c i p a l  C o d e  

a n d  t h e  A l a s k a  S t a t u t e s  w h i c h  p r o h i b i t  d i s c r i m i n a t i o n  a g a i n s t  
i n d i v i d u a l s  b a s e d  u p o n  t h e i r  m a r r i a g e  s t a t u s  t o  p r o v i d e  c i v i l  
r i g h t s  p r o t e c t i o n  t o  s i n g l e  i n d i v i d u a l s  w h o  c h o o s e  t o  
c o h a b i t a t e  ( l i v e  t o g e t h e r  i n  a  s e x u a l  r e l a t i o n s h i p  o u t s i d e  o f  
m a r r i a g e ) , a n d  ( 2 )  r e f u s e d  t o  g r a n t  a  C h r i s t i a n  l a n d l o r d  a n  
e x e m p t i o n ,  b a s e d  u p o n  h i s  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  
e x e r c i s e  o f  r e l i g i o n ,  f r o m  b e i n g  r e q u i r e d  t o  r e n t  h i s  p r o p e r t y  
t o  s i n g l e  i n d i v i d u a l s  w h o  c h o o s e  t o  c o h a b i t a t e .

I n  e s s e n c e ,  t h e  C o u r t  d e t e r m i n e d  t h a t  i t  i s  i l l e g a l  f o r  a  
C h r i s t i a n  i n d i v i d u a l ,  c h u r c h ,  o r  o r g a n i z a t i o n  w h i c h  r e n t s  
p r o p e r t y  t o  r e f u s e  t o  r e n t  t h e  p r o p e r t y  t o  i n d i v i d u a l s  w h o  
d e s i r e  t o  l i v e  i n  t h a t  p r o p e r t y  i n  a  r e l a t i o n s h i p  w h i c h  t h e  
C h r i s t i a n  i n d i v i d u a l ,  c h u r c h  o r  o r g a n i z a t i o n  b e l i e v e s  i s  
s i n f u l .  T h e  C o u r t ,  i n  i t s  a m a z i n g  w i s d o m ,  c a l l s  t h e  C h r i s t i a n  
l a n d l o r d ' s  c o n d u c t  " d i s c r i m i n a t i o n  b a s e d  u p o n  i r r e l e v a n t  
c h a r a c t e r i s t i c s "  a n d  a n  " i n d e p e n d e n t  s o c i a l  e v i l . "  S w a n n e r . 
S l i p  O p .  a t  p p .  1 6 - 1 8  ( e m p h a s i s  a d d e d ) . I n  o t h e r  w o r d s ,  t h e  
C o u r t  t e l l s  u s  t o  f o r g e t  t h e  b r e a k  d o w n  o f  f a m i l y  a n d  m o r a l  
v a l u e s  b e c a u s e  t h e  r e a l  " e v i l "  i n  o u r  s o c i e t y  i s  p e o p l e  w i t h  
C h r i s t i a n  b e l i e f s  a n d  m o r a l  c o n v i c t i o n .

B y  o u r  c o u r t ' s  r e a s o n i n g ,  a  s i n c e r e  C h r i s t i a n  l a n d l o r d  
c a n n o t  d e c l i n e  t o  f a c i l i t a t e  c o n d u c t  w h i c h  h e  b e l i e v e s  i s  
s i n f u l  ( s e x u a l  r e l a t i o n s  o u t s i d e  t h e  m a r r i a g e  r e l a t i o n s h i p ) ; 
o u r  w i s e  C o u r t ' s  r e s p o n s e  t o  t h e  C h r i s t i a n  l a n d l o r d  i s  " i f  y o u  
d o n ' t  w a n t  t o  r e n t  t o  u n m a r r i e d  c o h a b i t a t o r s  t h e n  e i t h e r  
f o r f e i t  y o u r  l i v e l i h o o d  a n d  g e t  o u t  o f  t h e  r e n t a l  b u s i n e s s  o r
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l  t v ?

f o r f e i t  y o u r  r e l i g i o u s  c o n v i c t i o n s  a n d  s h u t  u p  "  I  a l s o  
b e l i e v e  t h a t  i t  i s  n o t  t o o  f a r  f e t c h e d  t o  a n t i c i p a t e  t h a t ,  b y  
o u r  C o u r t ' s  r e a s o n i n g ,  i t  w i l l  d e c i d e  t h a t  i t  i s  i l l e g a l  f o r  a  
C h r i s t i a n  l a n d l o r d  t o  r e f u s e  t o  r e n t  p r o p e r t y  t o  a  h o m o s e x u a l  
c o u p l e  b e c a u s e  t h a t  c o n s t i t u t e s  d i s c r i m i n a t i o n  b a s e d  u p o n  
m a r r i a g e  s t a t u s ;  i . e . . t h a t  w o u l d  b e  d i s c r i m i n a t i o n  b a s e d  u p o n  
" i r r e l e v a n t  c h a r a c t e r i s t i c s "  ( s u c h  a s  t h e  f a c t  t h a t  t h e  c o u p l e  
i s  u n m a r r i e d  a n d  o f  t h e  s a m e  s e x ) . A c c o r d i n g  t o  o u r  C o u r t ,  
t h a t  C h r i s t i a n  l a n d l o r d ' s  c o n d u c t  w o u l d  c o n s t i t u t e  a n  
" i n d e p e n d e n t  s o c i a l  e v i l . "

B e c a u s e  t h e  A l a s k a  S u p r e m e  C o u r t  r e f u s e s  t o  p r o t e c t  t h e  
r i g h t  o f  A l a s k a ' s  c i t i z e n s  t o  t h e  f r e e  e x e r c i s e  o f  r e l i g i o n ,  
p e r h a p s  t h e  A l a s k a  L e g i s l a t u r e  s h o u l d .  I  b e l i e v e  t h a t  T i t l e  
1 8  s h o u l d  b e  a m e n d e d  t o  c o r r e c t  t h e  S u p r e m e  C o u r t ' s  a b s u r d  a n d  
o u t r a g e o u s  d e c i s i o n  i n  S w a n n e r . I  r e q u e s t  t h a t  y o u  t a k e  
a c t i o n  t o  i n t r o d u c e  l e g i s l a t i o n  t o  a m e n d  T i t l e  1 8  t o  c o r r e c t  
t h i s  s i t u a t i o n ;  f o r  e x a m p l e ,  b y  e x e m p t i n g  f r o m  t h e  S t a t e  a n t i ­
m a r r i a g e  s t a t u s  d i s c r i m i n a t i o n  l a w  t h o s e  i n d i v i d u a l s  w i t h  
r e l i g i o u s  c o n v i c t i o n s  a g a i n s t  c o h a b i t a t i o n  o r  b y  a m e n d i n g  t h e  

t a t u t e ' s  d e f i n i t i o n  o f  " m a r r i a g e  s t a t u s "  t o  n o t  i n c l u d e  
" c o h a b i t a t i o n "  o r  " h o m o s e x u a l i t y "  ( a f t e r  a l l ,  w a s n ' t  t h e  
p r i m a r y  f o c u s  o f  t h i s  l a w  t o  p r o t e c t  s i n g l e  p a r e n t  f a m i l i e s  
f r o m  d i s c r i m i n a t i o n  i n  h o u s i n g  a n d  s i n g l e  i n d i v i d u a l s  f r o m  
d i s c r i m i n a t i o n  i n  e m p l o y m e n t ? )

I  w o u l d  a l s o  a p p r e c i a t e  h e a r i n g  f r o m  y o u  a s  t o  h o w  I  
m i g h t  a s s i s t  i n  r e c t i f y i n g  t h i s  s i t u a t i o n .  I s  t h e r e  a  m e m b e r  
o f  t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  t h a t  w i l l  l e n d  a  f r i e n d l y  
e a r  t o  a  r e q u e s t  t h a t  AM C 5 . 2 0 . 0 2 0  b e  a m e n d e d ?  T h a n k  y o u  f o r  
y o u r  c o n s i d e r a t i o n .

/ V  
/ > *  lvy

V  -Jy  '
(y y  \  K G C r l j k

Y o u r s  t r u l y ,

K e v i n  G .  C l a r k s o n
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N o t i c e :  T h i «  o p i n i o n  i e  s u b j e c t  t o  f o r m a l  c o r r e c t i o n  b e f o r e
p u b l i c a t i o n  i n  t h e  P a c i f i c  R e p o r t e r .  R e a d e r s  a r e  r e q u e s t e d  t o  b r i n g  
e r r o r s  t o  t h e  a t t e n t i o n  o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  3 0 3  
K S t r e e t ,  A n c h o r a g e ,  A K  9 9 5 0 1 .

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

TOM S W A N N E R , d / b / a  
W H I T E H A L L  P R O P E R T I E S ,

A p p e l l a n t ,

v s .

A N C H O R A G E  E Q U A L  R I G H T S  
C O M M I S S I O N ,  P A U L  L .  
C O N N E R T Y ,  E X E C U T I V E  
D I R E C T O R ,  e x  r e l .  J O S E P H  
B O W L E S ,  W I L L I A M  F .  H A R P E R ,  
a n d  D E E  M O O S E ,

A p p e l l e e s .

S u p r e m e  C o u r t  
N o .  S - 5 3 6 2

S u p e r i o r  C o u r t  
N o .  3 A N - 9 1 - 1 8 9 8  C l

0  P  I  N I  O N

( N o .  4 0 4 9  -  F e b r u a r y  1 1 ,  1 9 9 4 ]

O n  A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

K a r e n  L .  H u n t ,  J u d g e .

A p p e a r a n c e s :  S t e p h e n  S .  D e L i s i o ,  S t a l e y
D e L i s i o  & C o o k ,  A n c h o r a g e ,  f o r  A p p e l l a n t .  
C o n s t a n c e  E .  L i v s e y ,  F a u l k n e r ,  B e n f i e l d ,  
D o o g a n  & H o l m e s ,  A n c h o r a g e ,  f o r  A p p e l l e e s .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
B u r k e ,  M a t t h e w s ,  a n d  C o m p t o n ,  J u s t i c e s .

B U R K E ,  J u s t i c e .
M O O RE, C h i e f  J u s t i c e ,  d i s s e n t i n g .

S w a n n e r ,  d / b / a  W h i t e h a l l  P r o p e r t i e s ,  a p p e a l e d  t h e  

s u p e r i o r  c o u r t ' s  d e c i s i o n  w h i c h  a f f i r m e d  t h e  A n c h o r a g e  E q u a l  R i g h t s  

C o m m i s s i o n ' s  ( A E R C )  o r d e r  t h a t  S w a n n e r ' s  p o l i c y  a g a i n s t  r e n t i n g  t o  

u n m a r r i e d  c o u p l e s  c o n s t i t u t e d  u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  o n  

m a r i t a l  s t a t u s .  S w a n n e r  d i s p u t e s  t h e  d e c i s i o n  a n d  c o n t e n d s  t h a t



e n f o r c i n g  t h e  a p p l i c a b l e  s t a t u t e  a n d  m u n i c i p a l  o r d i n a n c e  v i o l a t e s  

h i s  c o n s t i t u t i o n a l  r i g h t  t o  f r e e  e x e r c i s e  o f  h i s  r e l i g i o n  u n d e r  t h e  

U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .  S w a n n e r  c l a i m s  t h e  A E R C  

d e p r i v e d  h i m  o f  d u e  p r o c e s s  b y  a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d e d  d e c i s i o n  a n d  p r o p o s e d  o r d e r  w i t h o u t  i t s e l f  c o n d u c t i n g  

a n  i n d e p e n d e n t  r e v i e w  o f  t h e  c a s e  o n  i t s  m e r i t s  a n d  b y  f a i l i n g  t o  

n o t i f y  h i m  t h a t  i t  w o u l d  d o  s o .

We h o l d  t h a t  S w a n n e r  d i s c r i m i n a t e d  a g a i n s t  t h e  p o t e n t i a l  

t e n a n t s  b a s e d  o n  t h e i r  m a r i t a l  s t a t u s .  We f u r t h e r  h o l d  t h a t  

e n f o r c i n g  t h e  f a i r  h o u s i n g  l a w s  d o e s  n o t  d e p r i v e  h i m  o f  h i s  r i g h t  

t o  f r e e  e x e r c i s e  o f  h i s  r e l i g i o n .  T h e  p r o c e e d i n g s  o f  t h e  A E R C  d i d  

n o t  d e p r i v e  S w a n n e r  o f  h i s  r i g h t  t o  d u e  p r o c e s s  o f  l a w .  We a f f i r m  

t h e  A E R C  a n d  s u p e r i o r  c o u r t  d e c i s i o n s .

I .  F A C T S  AND P R O C E E D I N G S  BELOW

J o s e p h  B o w l e s ,  W i l l i a m  F .  H a r p e r ,  a n d  D e e  M o o s e  f i l e d  

t h r e e  s e p a r a t e  c o m p l a i n t s  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  t h e  

r e n t a l  o f  r e a l  p r o p e r t y  i n  A n c h o r a g e .  T h e  c o m p l a i n a n t s  a l l e g e d  

t h a t  T o m  S w a n n e r ,  d o i n g  b u s i n e s s  a s  W h i t e h a l l  P r o p e r t i e s ,  v i o l a t e d  

m u n i c i p a l  a n d  s t a t e  a n t i - d i s c r i m i n a t i o n  l a w s ,  A n c h o r a g e  M u n i c i p a l  

C o d e  (A M C ) 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0 .  S w a n n e r  r e f u s e d  t o  r e n t  o r  

a l l o w  i n s p e c t i o n  o f  r e s i d e n t i a l  p r o p e r t i e s  a f t e r  l e a r n i n g  t h a t  e a c h  

c o m p l a i n a n t  i n t e n d e d  t o  l i v e  w i t h  a  m e m b e r  o f  t h e  o p p o s i t e  s e x  t o  

w ho m  h e  o r  s h e  w a s  n o t  m a r r i e d .

W h i l e  S w a n n e r  d i d  n o t  s p e c i f i c a l l y  r e c a l l  h a v i n g  

c o n v e r s a t i o n s  w i t h  B o w l e s ,  H a r p e r ,  o r  M o o s e ,  h e  r e a d i l y  a d m i t t e d  

h a v i n g  a  p o l i c y  o f  r e f u s i n g  t o  r e n t  t o  a n y  u n m a r r i e d  c o u p l e  w h o
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i n t e n d  t o  l i v e  t o g e t h e r  o n  t h e  p r o p e r t y .  S w a n n e r ' s  r e f u s a l  t o  r e n t  

o r  s h o w  p r o p e r t y  t o  u n m a r r i e d  c o u p l e s  i s  b a s e d  o n  h i s  C h r i s t i a n  

r e l i g i o u s  b e l i e f s .  U n d e r  S w a n n e r ' s  r e l i g i o u s  b e l i e f s ,  e v e n  a  n o n -  

s e x u a l  l i v i n g  a r r a n g e m e n t  b y  r o o m m a t e s  o f  t h e  o p p o s i t e  s e x  i s  

i m m o r a l  a n d  s i n f u l  b e c a u s e  s u c h  a n  a r r a n g e m e n t  s u g g e s t s  t h e  

a p p e a r a n c e  o f  i m m o r a l i t y .  I t  i s  u n d i s p u t e d  t h a t  S w a n n e r  r e j e c t e d  

e a c h  c o m p l a i n a n t  a s  a  t e n a n t  b e c a u s e  o f  t h i s  p o l i c y  a n d  f o r  n o  

o t h e r  r e a s o n .

A .  P r o c e e d i n g s  b e f o r e  t h e  A n c h o r a g e  E q u a l  R i g h t s  
C o m m i s s i o n

T h e  A E R C  c o n s o l i d a t e d  t h e  t h r e e  c a s e s  f o r  h e a r i n g  a n d  

a p p o i n t e d  R o b e r t  W. L a u d a u  a s  h e a r i n g  e x a m i n e r  o n  A p r i l  6 ,  1 9 9 0 .  

L a u d a u  c o n d u c t e d  a  h e a r i n g  o n  O c t o b e r  9 a n d  1 1 ,  1 9 9 0  a n d  i s s u e d  a  

2 5 - p a g e  R e c o m m e n d e d  D e c i s i o n  a n d  p r o p o s e d  o r d e r  i n  f a v o r  o f  t h e  

c o m p l a i n a n t s  o n  J a n u a r y  7 ,  1 9 9 1 .  He s e r v e d  t h e  r e c o m m e n d e d

d e c i s i o n  t o  S w a n n e r ' s  c o u n s e l  a n d  t h e  A E R C  o n  J a n u a r y  7 ,  1 9 9 1 .

P u r s u a n t  t o  t h e  A E R C ' s  a d m i n i s t r a t i v e  r u l e s  o f  p r o c e d u r e  

i n  e f f e c t  a t  t h e  t i m e ,  e a c h  p a r t y  h a d  t e n  d a y s  a f t e r  r e c e i p t  o f  

t h e  r e c o m m e n d e d  d e c i s i o n  t o  s u b m i t  w r i t t e n  o b j e c t i o n s .  

AMC 5 . 1 0 . 0 1 5 ( A ) .  W h e n  t h e  A E R C  r e c e i v e s  o b j e c t i o n s ,  t h e  

r e g u l a t i o n s  p r o v i d e  f o r  i t s  r e v i e w  o f  t h e  r e c o r d  a n d  m o d i f i c a t i o n  

o f  t h e  r e c o m m e n d e d  d e c i s i o n  w h e r e  a p p r o p r i a t e .  AMC 5 . 1 0 . 0 1 5 ( B ) .  

I f  S h e  p a r t i e s  f a i l  t o  o b j e c t ,  t h e  p r o p o s e d  d e c i s i o n  a u t o m a t i c a l l y  

b e c o m e s  f i n a l .  AMC 5 . 1 0 . 0 1 5 ( A ) .  N e i t h e r  S w a n n e r  n o r  t h e  A E R C  

s u b m i t t e d  w r i t t e n  o b j e c t i o n s .  O n J a n u a r y  2 3 ,  1 9 9 1 ,  t h e  A E R C  i s s u e d  

a  m e m o r a n d u m  s t a t i n g  t h a t ,  p u r s u a n t  t o  AMC 5 . 1 0 . 0 1 5 ( A ) ,  t h e  

p a r t i e s '  f a i l u r e  t o  o b j e c t  t o  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d e d
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d e c i s i o n  r e s u l t e d  i n  h i s  p r o p o s e d  o r d e r  b e c o m i n g  f i n a l  o n  

J a n u a r y  2 2 ,  1 9 9 1 .  O n  J a n u a r y  3 1 ,  1 9 9 1 ,  C h e r i  C .  J a c o b u s ,  A E R C

C h a i r p e r s o n ,  i s s u e d  a  N o t i c e  o f  F i n a l  O r d e r  w h i c h  a f f i r m e d  t h a t  t h e  

p r o p o s e d  o r d e r  b e c a m e  f i n a l  o n  J a n u a r y  2 2 ,  1 9 9 1 .

B .  P r o c e e d i n g s  b e f o r e  t h e  S u p e r i o r  C o u r t

S w a n n e r  a p p e a l e d  t o  t h e  s u p e r i o r  c o u r t  o n  M a r c h  8 ,  1 9 9 1 .  

J u d g e  K a r e n  L .  H u n t  h e a r d  o r a l  a r g u m e n t  o n  M a y  1 5 ,  1 9 9 2  a n d  i s s u e d  

a  w r i t t e n  d e c i s i o n  a n d  o r d e r  o n  A u g u s t  3 1 ,  1 9 9 2 .  S h e  a f f i r m e d  t h e  

A E R C ' s  d e c i s i o n ,  h o l d i n g  t h a t  ( a )  S c a n n e r ' s  c o n d u c t  c o n s t i t u t e d  

u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  u p o n  m a r i t a l  s t a t u s ;  ( b )  e n f o r c e m e n t  

o f  c h e  s t a t e  a n d  m u n i c i p a l  a n t i - d i s c r i m i n a t i o n  l a w s  d o e s  n o t  

v i o l a t e  S w a n n e r ' s  c o n s t i t u t i o n a l  r i g h t s ,  p u r s u a n t  t o  t h e  U . S .  

S u p r e m e  C o u r t ' s  d e c i s i o n  i n  E m p l o y m e n t  D i v i s i o n .  D e p a r t m e n t  o f  

H u m a n  R e s o u r c e s  v .  S m i t h . 4 9 4  U . S .  8 7 2  ( 1 9 9 0 ) ,  a n d  o u r  d e c i s i o n s  

i n  F r a n k  v .  S t a t e . 6 0 4  P . 2 d  1 0 6 8  ( A l a s k a  1 9 7 9 )  a n d  S e w a r d  C h a p e l .  

I n c .  v .  C i t y  o f  S e w a r d . 6 5 5  P . 2 d  1 2 9 3  ( A l a s k a  1 9 8 2 ) ;  a n d  ( c )  t h e  

a u t o m a t i c  f i n a l i z a t i o n  o f  t h e  A E R C ' s  d e c i s i o n  d i d  n o t  v i o l a t e  

S w a n n e r ' s  d u e  p r o c e s s  r i g h t s .

C .  P r o c e e d i n g s  b e f o r e  t h i s  C o u r t

S w a n n e r  a p p e a l e d  t o  t h i s  c o u r t  o n  S e p t e m b e r  1 8 ,  1992.  

He c o n t e n d s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  i n  f i n d i n g  t h a t  h e  

d i s c r i m i n a t e d  a g a i n s t  t h e  c o m p l a i n a n t s  o n  t h e  b a s i s  o f  m a r i t a l  

s t a t u s .  He c l a i m s  t h a t  h e  d o e s  n o t  d i s c r i m i n a t e  b a s e d  o n  m a r i t a l  

s t a t u s ,  b u t  e v e n  i f  h e  d o e s ,  h e  i s  e x c u s e d  f r o m  c o m p l i a n c e  w i t h  

t h e  a n t i - d i s c r i m i n a t i o n  l a w s  b e c a u s e  o f  h i s  f u n d a m e n t a l  r i g h t  t o  

t h e  f r e e  e x e r c i s e  o f  h i s  r e l i g i o n ,  g u a r a n t e e d  b y  t h e  A l a s k a  a n d



U n i t e d  S t a t e s  C o n s t i t u t i o n s .  H e a l s o  c l a i m s  t h a t  t h e  a u t o m a t i c  

f i n a l i z a t i o n  o f  t h e  A E R C ' s  d e c i s i o n  v i o l a t e s  h i s  d u e  p r o c e s s  r i g h t s  

u n d e r  t h e  A l a s k a  a n d  U n i t e d  S t a t e s  C o n s t i t u t i o n s . 1

I I .  D I S C U S S I O N

A . S w a n n e r  V i o l a t e d  AMC 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0
b v  D i s c r i m i n a t i n g  B a s e d  o n  M a r i t a l  S t a t u s

S w a n n e r  a r g u e s  t h a t  h e  d o e s  n o t  d i s c r i m i n a t e  a g a i n s t

i n d i v i d u a l s  b a s e d  o n  t h e i r  m a r i t a l  s t a t u s  b e c a u s e  h e  w i l l  r e n t  t o

p e o p l e  w h o  a r e  s i n g l e ,  m a r r i e d ,  w i d o w e d ,  d i v o r c e d ,  o r  s e p a r a t e d .

H o w e v e r ,  h e  w i l l  n o t  r e n t  t o  t h o s e  w h o m  h e  e x p e c t s  w i l l  e n g a g e  i n

c o n d u c t  r e p u g n a n t  t o  h i s  r e l i g i o u s  b e l i e f s ,  n a m e l y  c o h a b i t a t i o n

o u t s i d e  o f  m a r r i a g e .  S w a n n e r  c o n s i d e r s  s u c h  c o h a b i t a t i o n  t o  b e

f o r n i c a t i o n  a n d  i m m o r a l .

T h e  A E R C  r e s p o n d s  t h a t  t h e  l a w s  a t  i s s u e  d o  n o t  r e c o g n i z e

a d i s t i n c t i o n  b e t w e e n  " m a r i t a l  s t a t u s "  a n d  " c o h a b i t a t i o n . "  T h e

A E R C  c l a i m s  t h e  s t a t u t e s '  p l a i n  l a n g u a g e  d e m o n s t r a t e s  t h a t  " m a r i t a l

s t a t u s "  i n c l u d e s  c o h a b i t a t i n g  c o u p l e s .

I n  F o r e m a n  v .  A n c h o r a g e  E q u a l  R i g h t s  C o m m ' n . 7 7 9  P . 2 d

1 1 9 9 ,  1 2 0 1 - 0 3  ( A l a s k a  1 9 8 9 ) ,  w e  l o o k e d  a t  t h e  p l a i n  l a n g u a g e  o f

E a c h  i s s u e  i n v o l v e s  t h e  i n t e r p r e t a t i o n  a n d  c o n s t * , a c t i o n  
o f  l a w s  a n d  r e g u l a t i o n s .  O n q u e s t i o n s  o f  l a w  a r i s i n g  o n  a p p e a l  
w h i c h  d o  n o t  i n v o l v e  p a r t i c u l a r i z e d  a g e n c y  e x p e r t i s e ,  t h i s  c o u r t  
i s  t o  a p p l y  i t s  o w n  i n d e p e n d e n t  j u d g m e n t .  K o d i a k  I s l a n d  B o r o u g h  
v .  S t a t e  o f  A l a s k a .  D e p ' t  o f  L a b o r . 8 5 3  P . 2 d  1 1 1 1 ,  1 1 1 3  ( A l a s k a  
1 9 9 3 ) ;  A l a s k a  T r a n s p .  C o m m 'n  v .  A i r o a c ,  I n c . . 6 8 5  P . 2 d  1 2 4 8 ,  1 2 5 2  
( A l a s k a  1 9 8 4 ) .  T h u s ,  a s  t h e  s u p e r i o r  c o u r t  f o u n d  a n d  b o t h  p a r t i e s  
a g r e e ,  t h e  s u b s t i t u t i o n  o f  j u d g m e n t  s t a n d a r d  i s  t h e  a p p r o p r i a t e  
s t a n d a r d  o f  r e v i e w  o n  t h e  i s s u e s  S w a n n e r  h a s  r a i s e d .
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AS 1 8 . 8 0 . 2 4 0 2 and  AMC 5 . 2 0 . 0203 and r e v i e w e d  t h e  i n t e n t  b e h in d  t h e

A S  1 8 . 8 0 . 2 4 0  s t a t e s :

U n l a w f u l  p r a c t i c e s  i n  t h e  s a l e  o r  r e n t a l  o f  r e a l  
p r o p e r t y .  I t  i s  u n l a w f u l  .  .  .

( 1 )  t o  r e f u s e  t o  s e l l ,  l e a s e ,  o r  r e n t  t h e  r e a l  
p r o p e r t y  t o  a  p e r s o n  b e c a u s e  o f  s e x ,  m a r i t a l  
s t a t u s ,  c h a n g e s  i n  m a r i t a l  s t a t u s ,

( 3 )  t o  m a k e  a  w r i t t e n  o r  o r a l  i n q u i r y  o r  
r e c o r d  o f  t h e  s e x ,  m a r i t a l  s t a t u s ,  c h a n g e s  i n  
m a r i t a l  s t a t u s  . . .  o f  a  p e r s o n  s e e k i n g  t o  
b u y ,  l e a s e  o r  r e n t  r e a l  p r o p e r t y ;

( 5 )  t o  r e p r e s e n t  t o  a  p e r s o n  t h a t  r e a l  p r o p e r t y  
i s  n o t  a v a i l a b l e  f o r  i n s p e c t i o n ,  s a l e ,  r e n t a l ,  
o r  l e a s e  w h e n  i n  f a c t  i t  i s  s o  a v a i l a b l e ,  o r  
t o  r e f u s e  t o  a l l o w  a  p e r s o n  t o - i n s p e c t  r e a l  
p r o p e r t y  b e c a u s e  o f  t h e  . .  .  m a r i t a l  s t a t u s ,  
c h a n g e  i n  m a r i t a l  s t a t u s  . . .  o f  t h a t  p e r s o n

AMC 5 . 2 0 . 0 2 0  p r o v i d e s :

E x c e p t  i n  t h e  i n d i v i d u a l  h o m e  w h e r e i n  t h e  
r e n t e r  o r  l e s s e e  w o u l d  s h a r e  c o m m o n  l i v i n g  
a r e a s  w i t h  t h e  o w n e r ,  l e s s o r ,  m a n a g e r ,  a g e n t  
o r  o t h e r  p e r s o n ,  i t  i s  u n l a w f u l .  . .

A .  T o  r e f u s e  t o  . . . r e n t  t h e  r e a l  p r o p e r t y  
t o  a  p e r s o n  b e c a u s e  o f  .  . . m a r i t a l  s t a t u s

• • • I

C .  T o  m a k e  a  w r i t t e n  o r  o r a l  i n q u i r y  o r  r e c o r d  
o f  t h e  . .  . m a r i t a l  s t a t u s  . . .  o f  a  p e r s o n  
s e e k i n g  t o  .  .  . r e n t  r e a l  p r o p e r t y ;

E .  T o  r e p r e s e n t  t o  a  p e r s o n  t h a t  r e a l  p r o p e r t y  
i s  n o t  a v a i l a b l e  f o r  i n s p e c t i o n  . .  . [ o r ]
r e n t a l  . . . w h e n  i n  f a c t  i t  i s  a v a i l a b l e ,  o r

( c o n t i n u e d . . . )
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a n t i - d i s c r i m i n a t i o n  l a w s .  I n  F o r e m a n , a  l a n d l o r d  w h o  r e f u s e d  t o  

r e n t  t o  a n  u n m a r r i e d  c o u p l e  a r g u e d  t h a t  t h e  l a w s  d i d  n o t  p r o t e c t  

t h e  i n t e r e s t s  o f  u n m a r r i e d  c o u p l e ;  . I d .  a t  1 2 0 1 .  We h e l d  t h a t  t h e  

l a n d l o r d ' s  p o l i c y  a g a i n s t  r e n t i n g  t o  u n m a r r i e d  c o u p l e s  u n l a w f u l l y  

d i s c r i m i n a t e d  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s .  I d .  a t  1 2 0 3 .  We 

r e a s o n e d  t h a t  b e c a u s e  t h e  l a n d l o r d  w o u l d  h a v e  r e n t e d  t o  t h e  

p r o s p e c t i v e  t e n a n t s  h a d  t h e y  b e e n  m a r r i e d ,  a n d  h e  r e f u s e d  t o  r e n t  

t h e  p r o p e r t y  o n l y  a f t e r  l e a r n i n g  t h e  c o u p l e  w a s  n o t  m a r r i e d ,  

" [ t ] h i s  c o n s t i t u t e s  u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  

s t a t u s . ”  I d .  T h e  s a m e  r e a s o n i n g  a p p l i e s  h e r e .  B e c a u s e  S w a n n e r  

w o u l d  h a v e  r e n t e d  t h e  p r o p e r t i e s  t o  t h e  c o u p l e s  h a d  t h e y  b e e n  

m a r r i e d ,  a n d  h e  r e f u s e d  t o  r e n t  t h e  p r o p e r t y  o n l y  a f t e r  h e  l e a r n e d  

t h e y  w e r e  n o t ,  S w a n n e r  u n l a w f u l l y  d i s c r i m i n a t e d  o n  t h e  b a s i s  o f  

m a r i t a l  s t a t u s . 4

3 ( . . . c o n t i n u e d )
t o  r e f u s e  a  p e r s o n  t h e  r i g h t  t o  i n s p e c t  r e a l  
p r o p e r t y ,  b e c a u s e  o f  t h e  . . . m a r i t a l  s t a t u s
. . .  o f  t h a t  p e r s o n  . . .  ;

4 S w a n n e r  a g r e e s  t h a t  t h e  l a w s  a t  i s s u e  f o r b i d  
d i s c r i m i n a t i o n  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s .  H o w e v e r ,  h e  
c o n t e n d s  t h a t  h e  d i d  n o t  d i s c r i m i n a t e  a g a i n s t  a n y o n e  o n  t h e  b a s i s  
o f  h i s  o r  h e r  m a r i t a l  s t a t u s .  I n s t e a d ,  h e  a s s e r t s  t h a t  h e  
d i s c r i m i n a t e s  o n  t h e  b a s i s  o f  c o n d u c t ,  w h i c h  i s  n o t  p r o h i b i t e d  b y  
t h e  s t a t u t e s .

T h e  d e f i n i t i o n  o f  " c o h a b i t ” d e m o n s t r a t e s  t h a t  m a r i t a l  
s t a t u s  a n d  c o n d u c t  a r e  i n e x t r i c a b l y  c o m b i n e d .  " C o h a b i t ”  m e a n s  " t o  
l i v e  t o g e t h e r  i n  a  s e x u a l  r e l a t i o n s h i p  w h e n  n o t  l e g a l l y  m a r r i e d . ” 
T h e  A m e r i c a n  H e r i t a g e  D i c t i o n a r y  2 5 9  ( 1 9 8 0 ) .  S w a n n e r  c a n n o t
r e a s o n a b l y  c l a i m  t h a t  h e  d o e s  n o t  r e n t  o r  s h o w  p r o p e r t y  t o  
c o h a b i t a t i n g  c o u p l e s  b a s e d  o n  t h e i r  c o n d u c t  ( l i v i n g  t o g e t h e r  
o u t s i d e  o f  m a r r i a g e )  a n d  n o t  t h e i r  m a r i t a l  s t a t u s  w h e n  t h e i r  
m a r i t a l  s t a t u s  ( u n m a r r i e d )  i s  w h a t  m a k e s  t h e i r  c o n d u c t  i m m o r a l  i n
h i s  o p i n i o n .  T h e  u n d i s p u t e d  f a c t s  d e m o n s t r a t e  t h a t  S w a n n e r  w o u l d
h a v e  r e n t e d  t o  t h e  p r o s p e c t i v e  t e n a n t s  i f  t h e y  w e r e  m a r r i e d .

( c o n t i n u e d . . . )
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B .  E n f o r c e m e n t  o f  AMC 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  
D o e s  N o t  V i o l a t e  S w a n n e r ' s  C o n s t i t u t i o n a l  R i g h t  
t o  t h e  F r e e  E x e r c i s e  o f  H i s  R e l i g i o n  U n d e r  t h e  
U n i t e d  S t a t e s  C o n s t i t u t i o n

S w a n n e r  c o n t e n d s  t h a t  e n f o r c e m e n t  o f  AMC 5 . 2 0 . 0 2 0  a n d  

A S  1 8 . 8 0 . 2 4 0  a g a i n s t  h i m  h a s  a  c o e r c i v e  e f f e c t  o n  t h e  f r e e  e x e r c i s e  

o f  h i s  r e l i g i o u s  b e l i e f s .  H e  b e l i e v e s  t h a t  c o m p l i a n c e  w i t h  t h e s e  

l a w s  f o r c e s  h i m  t o  c h o o s e  b e t w e e n  h i s  r e l i g i o u s  b e l i e f s  a n d  h i s  

l i v e l i h o o d .  H e r e q u e s t s  t h a t  w e  a c c o m m o d a t e  h i s  r e l i g i o u s  b e l i e f s  

b y  c r e a t i n g  a n  e x e m p t i o n  t o  t h e  s t a t u t e  a n d  o r d i n a n c e .  T h e  A E R C  

r e s p o n d s  t h a t  " i t  i s  n o t  S w a n n e r ' s  r e l i g i o u s  b e l i e f s  p e r  s e  w h i c h  

r u n  a f o u l  o f  o u r  a n t i - d i s c r i m i n a t i o n  l a w s ,  b u t  r a t h e r  h i s  a c t i o n s  

a n d  c o n d u c t  i n  a  c o m m e r c i a l  s e t t i n g . "

T h e  F i r s t  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  

p r o v i d e s  t h a t  " C o n g r e s s  s h a l l  m a k e  n o  l a w  r e s p e c t i n g  a n  

e s t ^  o l i s h m e n t  o f  r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  

t h e r e o f ;  .  . . " U . S .  C o n s t ,  a m e n d .  I .  T h e  F r e e  E x e r c i s e  C l a u s e

a p p l i e s  t o  t h e  s t a t e s  b y  i t s  i n c o r p o r a t i o n  i n t o  t h e  F o u r t e e n t h  

A m e n d m e n t .  S e e  C a n t w e l l  v .  C o n n e c t i c u t . 3 1 0  U . S .  2 9 6 ,  3 0 3  ( 1 9 4 0 ) .  

I t  g r a n t s  a b s o l u t e  p r o t e c t i o n  t o  f r e e d o m  o f  b e l i e f  a n d  p r o f e s s i o n  

o f  f a i t h ,  b u t  o n l y  l i m i t e d  p r o t e c t i o n  t o  c o n d u c t  d i c t a t e d  b y  

r e l i g i o u s  b e l i e f .  S e e  E m p l o y m e n t  D i v . . D e p ' t  o f  H u m a n  R e s o u r c e s  

v .  S m i t h . 4 9 4  U . S .  8 7 2  ( 1 9 9 0 )  ( n a r r o w i n g  t h e  s c o p e  o f  r e l i g i o u s

e x e m p t i o n s  u n d e r  t h e  F r e e  E x e r c i s e  C l a u s e  b y  u p h o l d i n g  a  s t a t u t e

( . . . c o n t i n u e d )
S w a n n e r ' s  a r g u m e n t  t h a t  h e  d i s c r i m i n a t e d  a g a i n s t  t h e  p r o s p e c t i v e  
t e n a n t s  b a s e d  o n  t h e i r  c o n d u c t  a n d  n o t  t h e i r  m a r i t a l  s t a t u s  i s  
w i t h o u t  m e r i t .
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t h a t  c r i m i n a l i z e d  p e y o t e  u s e ,  a s  a p p l i e d  t o  N a t i v e  A m e r i c a n  

r e l i g i o u s  c e r e m o n i e s ) .

S w a n n e r  c l a i m s  t h a t  w e  s h o u l d  a p p l y  t h e  " c o m p e l l i n g  s t a t e  

i n t e r e s t "  t e s t  s e t  f o r t h  i n  S h e r b e r t  v .  V c r n e r . 3 7 4  U . S .  3 9 8  ( 1 9 6 3 )  

t o  d e t e r m i n e  w h e t h e r  t h e  l a w s  a t  i s s u e  v i o l a t e  h i s  r i g h t  t o  f r e e  

e x e r c i s e  o f  r e l i g i o n  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n . 5 

H o w e v e r ,  i n  S m i t h . t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  e x p r e s s l y  

r e j e c t e d  a p p l y i n g  t h e  S h e r b e r t  t e s t  w h e r e  t h e  l a w  b e i n g  c h a l l e n g e d  

i s  g e n e r a l l y  a p p l i c a b l e ,  o r ,  i n  o t h e r  w o r d s ,  w h e r e  t h e  l a w  i s  n o t  

d i r e c t e d  a t  a n y  p a r t i c u l a r  r e l i g i o u s  p r a c t i c e  o r  o b s e r v a n c e . 6 

S m i t h . 4 9 4  U . S .  a t  8 8 5 .  " [ A ]  l a w  t h a t  i s  n e u t r a l  a n d  o f  g e n e r a l

a p p l i c a b i l i t y  n e e d  n o t  b e  j u s t i f i e d  b y  a  c o m p e l l i n g  g o v e r n m e n t a l

: U n d e r  t h i s  b a l a n c i n g  t e s t ,  a  l a w  t h a t  i n c i d e n t a l l y
b u r d e n s  a  r e l i g i o u s  p r a c t i c e  m u s t  b e  j u s t i f i e d  b y  a  c o m p e l l i n g  
g o v e r n m e n t a l  i n t e r e s t .  S e e  S h e r b e r t . 3 7 4  U . S .  a t  4 0 3 ,  4 0 6 .

6 T h e  C o u r t  s t a t e d :

We c o n c l u d e  t o d a y  t h a t  t h e  s o u n d e r  a p p r o a c h ,  
a n d  t h e  a p p r o a c h  i n  a c c o r d  w i t h  t h e  v a s t  
m a j o r i t y  o f  o u r  p r e c e d e n t s ,  i s  t o  h o l d  t h e  
t e s t  i n a p p l i c a b l e  t o  s u c h  c h a l l e n g e s .  T h e  
g o v e r n m e n t ' s  a b i l i t y  t o  e n f o r c e  g e n e r a l l y
a p p l i c a b l e  p r o h i b i t i o n s  o f  s o c i a l l y  h a r m f u l  
c o n d u c t ,  l i k e  i t s  a b i l i t y  t o  c a r r y  o u t  o t h e r  
a s p e c t s  o f  p u b l i c  p o l i c y ,  " c a n n o t  d e p e n d  o n  
m e a s u r i n g  t h e  e f f e c t s  o f  a  g o v e r n m e n t a l  a c t i o n  
o n  a  r e l i g i o u s  o b j e c t o r ' s  s p i r i t u a l  
d e v e l o p m e n t . "  T o  m a k e  a n  i n d i v i d u a l ' s  
o b l i ' j  t ! ; i o n  t o  o b e y  s u c h  a l a w  c o n t i n g e n t  u p o n  
t h e  l a w ' s  c o i n c i d e n c e  w i t h  h i s  r e l i g i o u s  
b e l i e f s ,  e x c e p t  w h e r e  t h e  S t a t e ' s  i n t e r e s t  i s  
" c o m p e l l i n g "  —  p e r m i t t i n g  h i m ,  b y  v i r t u e  o f  
h i s  b e l i e f s ,  " t o  b e c o m e  a  l a w  u n t o  h i m s e l f , "  -  
-  c o n t r a d i c t s  b o t h  c o n s t i t u t i o n a l  t r a d i t i o n  
a n d  c o m m o n  s e n s e .

494 U.S .  a t  885 ( c i t a t i o n s  and f o o t n o t e  o m i t t e d ) .
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i n t e r e s t  e v e n  i f  t h e  l a w  h a s  t h e  i n c i d e n t a l  e f f e c t  o f  b u r d e n i n g  a  

p a r t i c u l a r  r e l i g i o u s  p r a c t i c e . "  C h u r c h  o f  L u k u m i  B a b a l u A y e  v .  

c i t y  o f  H i a l e a h . 1 1 3  S .  C t .  2 2 1 7 ,  2 2 2 6  ( 1 9 9 3 )  ( c i t i n g  S m i t h . 4 9 4  

U . S .  8 7 2  ( 1 9 9 0 ) ) . 7 " N e u t r a l i t y  a n d  g e n e r a l  a p p l i c a b i l i t y  a r e

i n t e r r e l a t e d .  .  .  . [ F ] a i l u r e  t o  s a t i s f y  o n e  r e q u i r e m e n t  i s  a

l i k e l y  i n d i c a t i o n  t h a t  t h e  o t h e r  h a s  n o t  b e e n  s a t i s f i e d .  A l a w  

f a i l i n g  t o  s a t i s f y  t h e s e  r e q u i r e m e n t s  m u s t  b e  j u s t i f i e d  b y  a  

c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t  a n d  m u s t  b e  n a r r o w l y  t a i l o r e d  t o

a d v a n c e  t h a t  i n t e r e s t . "  I d . a t  2 2 2 6 .

T h e  f i r s t  s t e p  i n  d e t e r m i n i n g  w h e t h e r  a  l a w  i s  n e u t r a l  

i s  w h e t h e r  i t  d i s c r i m i n a t e s  o n  i t s  f a c e .  " A  l a w  l a c k s  f a c i a l  

n e u t r a l i t y  i f  i t  r e f e r s  t o  a  r e l i g i o u s  p r a c t i c e  w i t h o u t  a  s e c u l a r  

m e a n i n g  d i s c e r n a b l e  f r o m  t h e  l a n g u a g e  o r  c o n t e x t . ' *  I d .  a t  2 2 2 7 .  

N e i t h e r  t h e  o r d i n a n c e  n o r  t h e  s t a t u t e  c o n t a i n  a n y  l a n g u a g e  s i n g l i n g  

o u t  a n y  r e l i g i o u s  g r o u p  o r  p r a c t i c e .

E v e n  w h e n  a  l a w  i s  f a c i a l l y  n e u t r a l ,  h o w e v e r ,  i t  m a y  n o t  

b e  n e u t r a l  i f  i t  i s  c r a f t e d  t o  i m p e d e  p a r t i c u l a r  r e l i g i o u s  c o n d u c t .  

I d .  T h e s e  l a w s  c l e a r  t h a t  h u r d l e  a s  w e l l .  T h e  p u r p o s e  o f

AMC 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  i s  t o  p r o h i b i t  d i s c r i m i n a t i o n  i n  t h e

I n  C h u r c h  o f  L u k u m i  B a b a l u  A v e  v .  C i t y  o f  H i a l e a h . 1 1 3
S .  C t .  2 2 1 7  ( 1 9 9 3 ) ,  t h e  C o u r t  u s e d  t h e  F r e e  E x e r c i s e  C l a u s e  t o  
s t r i k e  d o w n  c i t y  o r d i n a n c e s  t h a t  r e g u l a t e d  a n i m a l  s a c r i f i c e ,  b u t  
e f f e c t i v e l y  p r o h i b i t e d  o n l y  s a c r i f i c e  p r a c t i c e s  o f  t h e  S a n t e r i a  
r e l i g i o n .  T h e  C o u r t  h e l d  t h e  o r d i n a n c e s  f a i l e d  t o  s a t i s f y  t h e  
S m i t h  r e q u i r e m e n t s  b e c a u s e  t h e y  w e r e  n o t  n e u t r a l ,  g e n e r a l l y  
a p p l i c a b l e ,  n o r  n a r r o w l y  t a i l o r e d ,  a n d  d i d  n o t  a d v a n c e  c o m p e l l i n g  
g o v e r n m e n t a l  i n t e r e s t s .
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r e n t a l  h o u s i n g  m a r k e t . 8 S w a n n e r  d o e s  n o t  c l a i m  t h a t  t h e  p u r p o s e  o f  

t h e  l a w s  i s  t o  d i s c r i m i n a t e  a g a i n s t  p e o p l e  b a s e d  o n  r e l i g i o n ;  i n  

f a c t ,  h e  c o n t e n d s  t h a t  t h e  l a w s  d o  n o t  e v e n  c o v e r  t h i s  k i n d  o f  

d i s c r i m i n a t i o n .  T h e r e f o r e ,  t h e  l a w s  s a t i s f y  t h e  r e q u i r e m e n t  o f  

n e u t r a l i t y .

A d d i t i o n a l l y ,  t h e s e  l a w s  a r e  g e n e r a l l y  a p p l i c a b l e .  T h e y  

a p p l y  t o  a l l  p e o p l e  i n v o l v e d  i n  r e n t i n g  o r  s e l l i n g  p r o p e r t y ,  a n d  

d o  n o t  s p e c i f y  o r  i m p l y  a p p l i c a b i l i t y  t o  a  p a r t i c u l a r  r e l i g i o u s  

g r o u p .  T h e r e f o r e ,  a t  l e a s t  u n d e r  t h e  g e n e r a l  r u l e ,  n o  c o m p e l l i n g  

s t a t e  i n t e r e s t  i s  n e c e s s a r y .

A S  1 8 . 8 0 . 2 0 0  s t a t e s  t h e  p u r p o s e  o f  t h e  a n t i -  
d i s c r i m i n a t i o n  l a w s :

( a )  I t  i s  d e t e r m i n e d  a n d  d e c l a r e d  a s  a  m a t t e r  
o f  l e g i s l a t i v e  f i n d i n g  t h a t  d i s c r i m i n a t i o n  
a g a i n s t  a n  I n h a b i t a n t  o f  t h e  s t a t e  b e c a u s e  o f  
r a c e ,  r e l i g i o n ,  c o l o r ,  n a t i o n a l  o r i g i n ,  a g e ,  
s e x ,  p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  m a r i t a l  
s t a t u s ,  c h a n g e s  i n  m a r i t a l  s t a t u s ,  p r e g n a n c y  
o r  p a r e n t h o o d  i s  a  m a t t e r  o f  p u b l i c  c o n c e r n  
and  t h a t  t h i s  d i s c r i m i n a t i o n  n o t  o n l y  
t h r e a t e n s  t h e  r i g h t s  a n d  p r i v i l e g e s  o f  t h e  
i n h a b i t a n t s  o f  t h e  s t a t e  b u t  a l s o  m e n a c e s  t h e  
i n s t i t u t i o n s  o f  t h e  s t a t e  arid  t h r e a t e n s  p e a c e ,  
o r d e r ,  h e a l t h ,  s a f e t y  a n d  g e n e r a l  w e l f a r e  o f  
t h e  s t a t e  a n d  i t s  i n h a b i t a n t s .

( b )  T h e r e f o r e ,  i t  i s  t h e  p o l i c y  o f  t h e  s t a t e  
a n d  t h e  p u r p o s e  o f  t h i s  c h a p t e r  t o  e l i m i n a t e  
a n d  p r e v e n t  d i s c r i r a i  i l i u n  i n  e m p l o y m e n t ,  i n  
c r e d i t  a n d  f i n a n c i n g  p r a c t i c e s ,  i n  p l a c e s  o f  
p u b l i c  a c c o m m o d a t i o n ,  i n  h o u s i n g  
a c c o m m o d a t i o n s  a n d  i n  t h e  s a l e ,  l e a s e ,  o r  
r e n t a l  o f  r e a l  p r o p e r t y  b e c a u s e  o f  r a c e ,  
r e l i g i o n ,  c o l o r ,  n a t i o n a l  o r i g i n ,  s e x ,  a g e ,  
p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  m a r i t a l  s t a t u s ,  
c h a n g e s  i n  m a r i t a l  s t a t u s ,  p r e g n a n c y  o r  
p a r e n t h o o d .
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S m i t h  p r o v i d e s  o n e  g r o u n d  f o r  j u d i c i a l  e x e m p t i o n s  f r o m  

c o m p l i a n c e  w i t h  n e u t r a l  l a w s  o f  g e n e r a l  a p p l i c a b i l i t y .  A  c o u r t  m a y  

e x e m p t  a n  i n d i v i d u a l  f r o m  a  l a w  w h e r e  t h e  f a c t s  p r e s e n t  a  h y b r i d  

s i t u a t i o n  w h e r e  a n  a d d i t i o n a l  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  i s  

i m p l i c a t e d .  S m i t h . 4 9 4  U . S .  a t  8 8 1 - 8 2 .  L i k e  t h e  a p p e l l a n t  i n  

S m i t h . S w a n n e r  d o e s  n o t  c o n t e n d  t h a t  t h e  l a w s  i n  q u e s t i o n  h e r e  

i n f r i n g e  o n  a n y  c o n s t i t u t i o n a l  r i g h t  o t h e r  t h a n  h i s  r i g h t  t o  f r e e  

e x e r c i s e  o f  r e l i g i o n .  C o n s e q u e n t l y ,  t h i s  c a s e  d o e s  n o t  p r e s e n t  

s u c h  a  " h y b r i d "  s i t u a t i o n .

We c o n c l u d e  t h a t  e n f o r c i n g  AMC 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  

a g a i n s t  S w a n n e r  d o e s  n o t  v i o l a t e  h i s  r i g h t  t o  f r e e  e x e r c i s e  o f  

r e l i g i o n  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

C .  E n f o r c e m e n t  o f  AMC 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  
D o e s  N o t  V i o l a t e  S w a n n e r ’ s  C o n s t i t u t i o n a l  R i g h t  
t o  t h e  F r e e  E x e r c i s e  o f  H i s  R e l i g i o n  U n d e r  t h e  
A l a s k a  C o n s t i t u t i o n

S w a n n e r  d o e s  n o t  d i s p u t e  t h a t  t h e  o r d i n a n c e  a n d  s t a t u t e  

a r e  g e n e r a l l y  a p p l i c a b l e  a n d  n e u t r a l  u n d e r  S m i t h , b u t  a s s e r t s  t h a t  

" t h i s  d e c i s i o n  d o e s  n o t  m a n d a t e  u s e  o f  a  l e s s  r e s t r i c t i v e  s t a n d a r d  

b y  s t a t e  c o u r t s  i n  i n t e r p r e t i n g  s t a t e  c o n s t i t u t i o n a l  p r o t e c t i o n . "

S w a n n e r  i s  c o r r e c t  i n  a s s e r t i n g  t h a t  a  s t a t e  c o u r t  m a y  

p r o v i d e  g r e a t e r  p r o t e c t i o n  t o  t h e  f r e e  e x e r c i s e  o f  r e l i g i o n  u n d e r  

t h e  s t a t e  c o n s t i t u t i o n  t h a n  i s  n o w  p r o v i d e d  u n d e r  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .  S e e . e . g . . R o b e r t s  v .  S t a t e . 4 5 8  P . 2 d  3 4 0 ,  3 4 2

( A l a s k a  1 9 6 9 )  (" W e  a r e  n o t  b o u n d  i n  e x p o u n d i n g  t h e  A l a s k a  

C o n s t i t u t i o n ' s  D e c l a r a t i o n  o f  R i g h t s  b y  t h e  d e c i s i o n s  o f  t h e  U n i t e d  

S t a t e s  S u p r e m e  C o u r t ,  p a s t  o r  f u t u r e ,  w h i c h  e x p o u n d  i d e n t i c a l  o r  

c l o s e l y  s i m i l a r  p r o v i s i o n s  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n . " ) .
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T h u s ,  e v e n  t h o u g h  t h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  A l a s k a  

C o n s t i t u t i o n  i s  i d e n t i c a l  t o  t h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  U n i t e d  

S t a t e s  C o n s t i t u t i o n ,  w e  a r e  n o t  r e q u i r e d  t o  a d o p t  a n d  a p p l y  t h e  

S m i t h  t e s t  t o  r e l i g i o u s  e x e m p t i o n  c a s e s  i n v o l v i n g  t h e  A l a s k a  

C o n s t i t u t i o n  m e r e l y  b e c a u s e  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a d o p t e d  

t h a t  t e s t  t o  d e t e r m i n e  t h e  a p p l i c a b i l i t y  o f  r e l i g i o u s  e x e m p t i o n s  

u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n . 9 We w i l l  a p p l y  F r a n k  v .  

S t a t e . 6 0 4  P . 2 d  1 0 6 8  ( A l a s k a  1 9 7 9 ) ,  t o  d e t e r m i n e  w h e t h e r  t h e  a n t i -  

d i s c r i m i n a t i o n  l a w s  v i o l a t e  S w a n n e r ' s  r i g h t  t o  f r e e  e x e r c i s e  u n d e r  

t h e  A l a s k a  C o n s t i t u t i o n . 10

A l t h o u g h  t h e  S m i t h  d e c i s i o n  i s  p r e s e n t l y  v a l i d  i n  
a n a l y z i n g  f r e e  e x e r c i s e  c h a l l e n g e s  u n d e r  t h e  U n i t e d  S t a t e s  
C o n s t i t u t i o n ,  l e g a l  s c h o l a r s  h a v e  c r i t i c i z e d  t h e  d e c i s i o n .  S e e  
D o u g l a s  L a y c o c k ,  T h e  R e m n a n t s  o f  F r e e  E x e r c i s e . 1 9 9 0  S u p .  C t .  R e v .  
1 .

I n  t h e  r e c e n t l y  e n a c t e d  R e l i g i o u s  F r e e d o m  R e s t o r a t i o n  A c t  
o f  1 9 9 3 ,  1 0 7  S t a t .  1 4 8 8  ( 1 9 9 3 ) ,  t h e  U n i t e d  S t a t e s  C o n g r e s s  s t a t e d  
t h a t  i n  S m i t h . t h e  . " S u p r e m e  C o u r t  v i r t u a l l y  e l i m i n a t e d  t h e  
r e q u i r e m e n t  t h a t  t h e  g o v e r n m e n t  j u s t i f y  b u r d e n s  o n  r e l i g i o u s  
e x e r c i s e  i m p o s e d  b y  l a w s  n e u t r a l  t o w a r d  r e l i g i o n "  a n d  t h a t  " t h e  
c o m p e l l i n g  i n t e r e s t  t e s t  i n  p r i o r  F e d e r a l  c o u r t  r u l i n g s  i s  a  
w o r k a b l e  t e s t . "

10 S w a n n e r  n o t e s  t h a t  t w o  j u r i s d i c t i o n s  h a v e  h e l d  t h a t  a  
l a n d l o r d  m a y  r e f u s e  t o  r e n t  t o  u n m a r r i e d  c o u p l e s  b e c a u s e  o f  h i s / h e r  
r e l i g i o u s  b e l i e f s .  He c i t e s  t o  d e c i s i o n s  f r o m  M i n n e s o t a  a n d  
C a l i f o r n i a  f o r  t h e  p r o p o s i t i o n  t h a t  e n f o r c e m e n t  o f  t h e  a n t i -  
d i s c r i m i n a t i o n  l a w s  a g a i n s t  h i m  v i o l a t e s  h i s  r i g h t  t o  f r e e  
e x e r c i s e .  I n  M i n n e s o t a  v .  F r e n c h . 4 b u  : i . W . 2 d  2 ( M i n n .  1 9 9 0 ) ,  t h e  
M i n n e s o t a  S u p r e m e  C o u r t  h e l d  t h a t  a  l a n d l o r d ' s  r e f u s a l  t o  r e n t  t o  
a n  u n m a r r i e d  c o u p l e  d i d  n o t  v i o l a t e  M i n n e s o t a ' s  a n t i - d i s c r i m i n a t i o n  
l a w s  a n d  e n f o i v ; >  ig s u c h  l a w s  w o v  ’ 1  v i o l a t e  t h e  l a n d l u n l ' s  f r e e  
e x e r c i s e  r i g h t .  H o w e v e r ,  i n  F r e n c h . c h e  a n t i - d i s c r i m i n a t i o n  l a w s  
a t  i s s u e  d i d  n o t  d e f i n e  o r  o t h e r w i s e  e x p l a i n  t h e  t e r m  " m a r i t a l  
s t a t u s . "  T h e  c o u r t  c o n c l u d e d  t h a t  t h e  M i n n e s o t a  L e g i s l a t u r e  d i d  
n o t  i n t e n d  t o  i n c l u d e  u n m a r r i e d  c o u p l e s  i n  t h e  d e f i n i t i o n .  C f . 
F o r e m a n . 7 7 9  P . 2 d  a t  1 2 0 3  ( h o l d i n g  u n m a r r i e d  c o u p l e s  a r e  i n c l u d e d  
w i t h i n  t h e  s t a t e  a n d  m u n i c i p a l  p r o h i b i t i o n s  a g a i n s t  d i s c r i m i n a t i o n  
b a s e d  o n  m a r i t a l  s t a t u s ) .  M o r e o v e r ,  t h e  M i n n e s o t a  c o u r t  r e l i e d  o n

( c o n t i n u e d . . . )
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I n  F r a n k  v .  S t a t e , w e  a d o p t e d  t h e  S h e r b e r t  t e s t  t o  

d e t e r m i n e  w h e t h e r  t h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  A l a s k a  

C o n s t i t u t i o n  r e q u i r e s  a n  e x e m p t i o n  t o  a  f a c i a l l y  n e u t r a l  l a w . 11 

6 0 4  P . 2 d  a t  1 0 7 0 .  We h e l d  t h a t  t o  i n v o k e  a r e l i g i o u s  e x e m p t i o n ,  

t h r e e  r e q u i r e m e n t s  m u s t  b e  m e t :  ( 1 )  a r e l i g i o n  i s  i n v o l v e d ,  ( 2 )

t h e  c o n d u c t  i n  q u e s t i o n  i s  r e l i g i o u s l y  b a s e d ,  a n d  ( 3 )  t h e  c l a i m a n t  

i s  s i n c e r e  i n  h i s / h e r  r e l i g i o u s  b e l i e f .  I d .  a t  1 0 7 1  ( c i t i n g  

W i s c o n s i n  v .  Y o d e r . 4 0 6  U . S .  2 0 5 ,  2 1 5 - 1 6  ( 1 9 7 2 ) ) .  O n c e  t h e s e  t h r e e  

r e q u i r e m e n t s  a r e  m e t ,  " ( r ) e l i g i c u s l y  i m p e l l e d  a c t i o n s  c a n  b e  

f o r b i d d e n  o n l y  ' w h e r e  t h e y  p o s e  s o m e  s u b s t a n t i a l  t h r e a t  t o  p u b l i c

1 0 ( . . . c o n t i n u e d )
t h e  c r i m i n a l  a n t i - f o r n i c a t i o n  s t a t u t e  t h e n  i n  e f f e c t .  I n  c o n t r a s t ,  
A l a s k a ' s  f o r n i c a t i o n  p r o v i s i o n  w a s  r e p e a l e d  w e l l  b e f o r e  t h e  
d i s c r i m i n a t o r y  c o n d u c t  g i v i n g  r i s e  t o  t h i s "  c a s e  o c c u r r e d .  C o m p a r e  
F r e n c h . 4 6 0  N . W . 2 d  a t  1 0 ,  w i t h  F o r e m a n . 7 7 9  P . 2 d  a t  1 2 0 2 .  F u r t h e r ,  
t h e  F r e n c h  c o u r t  r e l i e d  o n  t h e  M i n n e s o t a  C o n s t i t u t i o n ,  a r t i c l e  I ,  
s e c t i o n  1 6 ,  w h i c h  c o n t a i n s  v e r y  d i f f e r e n t  l a n g u a g e  f r o m  t h e  A l a s k a  
C o n s t i t u t i o n .  S e e  F r e n c h . 4 6 0  N . W . 2 d  a t  9 .

I n  D o n a h u e  v .  F a i r  E m p l o y m e n t  H o u s i n g  C o m m ' n . 2 C a l .  
R p t r .  2 d  3 2  ( C a l .  A p p .  1 9 9 1 ) ,  r e v i e w  g r a n t e d  a n d  o p i n i o n  
s u p e r s e d e d ,  8 2 5  P . 2 d  7 6 6  ( C a l .  1 9 9 2 ) ,  d i s m i s s e d  a s  i m p r o v i d e n t l y  
g r a n t e d ,  N o .  S - 0 2 4 5 3 8  ( O c t .  1 ,  1 9 9 3 )  , t h e  C a l i f o r n i a  C o u r t  o f
A p p e a l  h e l d  t h a t  a l t h o u g h  t h e  l a n d l o r d s '  c o n d u c t  d i d  c o n s t i t u t e  
p r o h i b i t e d  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  t h e  l a n d l o r d s  w e r e  
e n t i t l e d  t o  a n  e x e m p t i o n  f r o m  t h e  a n t i - d i s c r i m i n a t i o n  l a w s  b e c a u s e  
o f  t h e i r  r e l i g i o u s  b e l i e f s .  T h e  c o u r t  b a s e d  i t s  d e c i s i o n  " o n  
i n d e p e n d e n t  s t a t e  c o n s t i t u t i o n a l  g r o u n d s . "  2 C a l .  R p t r .  2 d  a t  4 0 .  
H o w e v e r ,  t h e  C a l i f o r n i a  S u p r e m e  C o u r t  d e p u b l i s h e d  t h e  c o u r t  o f  
a p p e a l ' s  o p i n i o n ,  t h e r e b y  r e n d e r i n g  t h e  d e c i s i o n  u n c i t a b l e .

N e i t h e r  c a s e  p r o v i d e s  t h i s  c o u r t  w i t h  m e a n i n g f u l  g u i d a n c e  
i n  i n t e r p r e t i n g  t h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  A l a s k a  
C o n s t i t u t i o n .

11 I n  S e w a r d  C h a p e l .  I n c : ,  v .  C i t y  o f  S e w a r d , t h i s  c o u r t  
h e l d ,  " O u r  r u l i n g  i n  F r a n k  e s t a b l i s h e s  t h a t  t h e r e  a r e  s i t u a t i o n s  
i n  w h i c h  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  t h e  s t a t e  o r  a  
m u n i c i p a l i t y  t o  e x c e p t  f r o m  a  f a c i a l l y  n e u t r a l  l a w  p e r s o n s  w h o s e  
r e l i g i o u s  b e l i e f s  d i c t a t e  t h a t  t . h e y  n o t  c o m p l y  w i t h  t h e  l a w . "  6 5 5  
P . 2 d  1 2 9 3 ,  1 3 0 1  ( A l a s k a  1 9 8 2 )  ( f o o t n o t e  o m i t t e d ) .
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s a f e t y ,  p e a c e  o r  o r d e r ,  o r  w h e r e  t h e r e  a r e  c o m p e t i n g  g o v e r n m e n t a l  

i n t e r e s t s  ' o f  t h e  h i g h e s t  o r d e r  a n d  . .  . [ a r e ]  n o t  o t h e r w i s e

s e r v e d .  .  . . ' "  S e w a r d  C h a p e l .  I n c .  v .  C i t y  o f  S e w a r d . 6 5 5  P . 2 d

1 2 9 3 ,  1 3 0 1  n . 3 3  ( A l a s k a  1 9 8 2 )  ( q u o t i n g  F r a n k . 6 0 4  P . 2 d  a t  1 0 7 0 ) .

S w a n n e r  c l e a r l y  s a t i s f i e s  t h e  f i r s t  a n d  t h i r d  

r e q u i r e m e n t s  t o  i n v o k e  a n  e x c e p t i o n  t o  t h e  l a w s  u n d e r  t h e  F r e e  

E x e r c i s e  C l a u s e .  N o  o n e  d i s p u t e s  t h a t  a  r e l i g i o n  i s  i n v o l v e d  h e r e  

( C h r i s t i a n i t y ) , o r  t h a t  S w a n n e r  i s  s i n c e r e  i n  h i s  r e l i g i o u s  b e l i e f  

t h a t  c o h a b i t a t i o n  i s  a  s i n  a n d  b y  r e n t i n g  t o  c o h a b i t a t o r s ,  h e  i s  

f a c i l i t a t i n g  t h e  s i n .  H o w e v e r ,  t h e  s u p e r i o r  c o u r t  h e l d  t h a t  h e  d i d  

n o t  m e e t  t h e  s e c o n d  r e q u i r e m e n t  t h a t  h i s  c o n d u c t  w a s  r e l i g i o u s l y  

b a s e d  b e c a u s e  " [ n ] o t h i n g  i n  t h e  r e c o r d  p e r m i t s  a  f i n d i n g  t h a t  

r e f u s i n g  t o  r e n t  t o  c o h a b i t i n g  u n m a r r i e d  c o u p l e s  i s  a  r e l i g i o u s  

r i t u a l ,  c e r e m o n y  o r  p r a c t i c e  d e e p l y  r o o t e d  i n  r e l i g i o u s  b e l i e f . "  

S w a n n e r ' s  c l a i m  t h a t  t h e  s u p e r i o r  c o u r t  m i s i n t e r p r e t e d  F r a n k  v .  

S t a t e  a s  l i m i t i n g  f r e e  e x e r c i s e  r i g h t s  o n l y  t o  r i t u a l  o r  c e r e m o n y  

h a s  m e r i t .  I n  F r a n k , w e  d e t e r m i n e d  t h a t  t h e  a c t i o n  a t  i s s u e  w a s  

a  p r a c t i c e  d e e p l y  r o o t e d  i n  r e l i g i o n .  6 0 4  P . 2 d  a t  1 0 7 2 - 7 3 .  

H o w e v e r ,  w e  d i d  n o t  i n t e n d  t o  l i m i t  f r e e  e x e r c i s e  r i g h t s  o n l y  t o  

a c t i o n s  r o o t e d  i n  r e l i g i o u s  r i t u a l s ,  c e r e m o n i e s ,  o r  p r a c t i c e s .  T o  

m e e t  t h e  s e c o n d  r e q u i r e m e n t ,  a  p a r t y  m u s t  d e m o n s t r a t e  t h a t  t h e  

c o n d u c t  i n  q u e s t i o n  i s  r e l i g i o u s l y  b a s e d ;  t h i s  d e t e r m i n a t i o n  i s  n o t  

l i m i t e d  t o  a c t i o n s  r e s u l t i n g  f r o m  r e l i g i o u s  r i t u a l s .  S w a n n e r ' s  

r e f u s a l  t o  r e n t  t o  u n m a r r i e d  c o u p l e s  i s  n o t  w i t h o u t  a n  a r g u a b l e  

b a s i s  i n  s o m e  t e n e t s  o f  t h e  d i v e r s e  C h r i s t i a n  f a i t h ,  a n d  t h e r e f o r e ,  

h i s  c o n d u c t  :.s s u f f i c i e n t l y  r e l i g i o u s l y  b a s e d  t o  m e e t  o u r
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c o n s t i t u t i o n a l  t e s t .  A l t h o u g h  S w a n n e r  m e e t s  t h e  t h r e e  p r e l i m i n a r y  

r e q u i r e m e n t s  t o  i n v o k e  a n  e x c e p t i o n  t o  t h e  a n t i - d i s c r i m i n a t i o n  

l a w s ,  t h e  a n a l y s i s  d o e s  n o t  e n d  h e r e .

A s  d i s c u s s e d  p r e v i o u s l y ,  a  r e l i g i o u s  e x e m p t i o n  w i l l  n o t  

b e  g r a n t e d  i f  t h e  r e l i g i o u s l y  i m p e l l e d  a c t i o n  p o s e s  " s o m e  

s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r  o r  w h e r e  t h e r e  

a r e  c o m p e t i n g  s t a t e  i n t e r e s t s  o f  t h e  h i g h e s t  o r d e r . "  F r a n k . 6 0 4  

P . 2 d  a t  1 0 7 0 .  T h e  q u e s t i o n  i s  w h e t h e r  S w a n n e r ' s  c o n d u c t  p o s e s  a  

t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r ,  o r  w h e t h e r  t h e  

g o v e r n m e n t a l  i n t e r e s t  i n  a b o l i s h i n g  i m p r o p e r  d i s c r i m i n a t i o n  i n  

h o u s i n g  o u t w e i g h s  S w a n n e r ' s  i n t e r e s t  i n  a c t i n g  b a s e d  o n  h i s  

r e l i g i o u s  b e l i e f s .

I n  o u r  v i e w ,  t h e  s e c o n d  p a r t  o f  t h e  t e s t  a d o p t e d  i n  F r a n k  

i s  a p p l i c a b l e  h e r e .  U n d e r  t h i s  p a r t  o f  t h e  F r a n k  t e s t ,  w e  m u s t  

d e t e r m i n e  w h e t h e r  " a  c o m p e t i n g  s t a t e  i n t e r e s t  o f  t h e  h i g h e s t  o r d e r  

e x i s t s . "  " T h e  q u e s t i o n  i s  w h e t h e r  t h a t  i n t e r e s t ,  o r  a n y  o t h e r ,  

w i l l  s u f f e r  i f  a n  e x e m p t i o n  i s  g r a n t e d  t o  a c c o m m o d a t e  t h e  r e l i g i o u s  

p r a c t i c e  a t  i s s u e . "  F r a n k . 6 0 4  P .  2 d  a t  1 0 7 3 .  T h e  g o v e r n m e n t  

p o s s e s s e s  t w o  i n t e r e s t s  h e r e :  a  " d e r i v a t i v e "  i n t e r e s t  i n  e n s u r i n g

a c c e s s  t o  h o u s i n g  f o r  e v e r y o n e ,  a n d  a  " t r a n s a c t i o n a l "  i n t e r e s t  i n  

p r e v e n t i n g  i n d i v i d u a l  a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  

c h a r a c t e r i s t i c s .  M o s t  f r e e  e x e r c i s e  c a s e s ,  i n c l u d i n g  F r a n k , 

i n v o l v e  " d e r i v a t i v e "  s t a t e  i n t e r e s t s .  I n  o t h e r  w o r d s ,  t h e  S t a t e  

d o e s  n o t  o b j e c t  t o  t h e  p a r t i c u l a r  a c t i v i t y  i n  w h i c h  t h e  i n d i v i d u a l  

w o u l d  l i k e  t o  e n g a g e ,  b u t  i s  c o n c e r n e d  a b o u t  s o m e  o t h e r  v a r i a b l e  

t h a t  t h e  a c t i v i t y  w i l l  a f f e c t .  T h i s  c a n  b e  c o n t r a s t e d  w i t h  a
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" t r a n s a c t i o n a l "  i n t e r e s t  i n  w h i c h  t h e  S t a t e  o b j e c t s  t o  t h e  s p e c i f i c  

d e s i r e d  a c t i v i t y  i t s e l f .

F o r  e x a m p l e ,  i n  F r a n k , t h i s  c o u r t  e x e m p t e d  a  C e n t r a l  

A l a s k a  A t h a b a s c a n  I n d i a n  n e e d i n g  m o o s e  m e a t  f o r  a  f u n e r a l  p o t l a t c h  

f r o m  s t a t e  h u n t i n g  r e g u l a t i o n s .  T h e  S t a t e  d i d  n o t  o b j e c t  t o  

k i l l i n g  m o o s e  p e r  s e  ( i n d e e d ,  i t  e x p r e s s l y  a l l o w s  m o o s e  h u n t i n g  i n  

s e a s o n ) ;  t h e  S t a t e ' s  d e r i v a t i v e  i n t e r e s t  w a s  i n  m a i n t a i n i n g  h e a l t h y  

m o o s e  p o p u l a t i o n s .  I n  t h e  i n s t a n t  c a s e ,  t h e  g o v e r n m e n t ' s  

d e r i v a t i v e  i n t e r e s t  i s  i n  p r o v i d i n g  a c c e s s  t o  h o u s i n g  f o r  a l l .  O n e  

c o u l d  a r g u e  t h a t  i f  a  p r o s p e c t i v e  t e n a n t  f i n d s  a l t e r n a t i v e  h o u s i n g  

a f t e r  b e i n g  i n i t i a l l y  d e n i e d  b e c a u s e  o f  a  l a n d l o r d ' s  r e l i g i o u s  

b e l i e f s ,  t h e  g o v e r n m e n t ' s  d e r i v a t i v e  i n t e r e s t  i s  s a t i s f i e d .  

H o w e v e r ,  t h e  g o v e r n m e n t  a l s o  p o s s e s s e s  a  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  

c h a r a c t e r i s t i c s  r e g a r d l e s s  o f  w h e t h e r  t h e  p r o s p e c t i v e  t e n a n t s  

u l t i m a t e l y  f i n d  a l t e r n a t i v e  h o u s i n g .

We l o o k  t o  P r i n c e  v .  C o m m o n w e a l t h  o f  M a s s a c h u s e t t s . 3 2 1  

U . S .  1 5 8  ( 1 9 4 3 ) ,  a s  a n  a n a l o g y .  I n  P r i n c e . t h e  U n i t e d  S t a t e s

S u p r e m e  C o u r t  r e f u s e d  t o  g r a n t  a n  e x e m p t i o n  t o  c h i l d  l a b o r  l a w s  f o r  

c h i l d r e n  d i s t r i b u t i n g  r e l i g i o u s  l i t e r a t u r e .  A s  i n  t h i s  c a s e ,  t h e  

s t a t e  h a d  a  t r a n s a c t i o n a l  i n t e r e s t :  p r e v e n t i n g  e x p l o i t a t i o n  o f

c h i l d r e n  i n  e m p l o y m e n t .  T h u s ,  t n e  s t a t e  o b j e c t e d  t o  c h i l d  l a b o r ,  

t h e  p a r t i c u l a r  a c t i v i t y  a t  i s s u e ,  p e r  s e ,  n o t  t o  a n  e f f e c t  o f  t h a t  

a c t i v i t y .  T h e  s t a t e  l e g i s l a t u r e  h a d  p r o h i b i t e d  c h i l d r e n  f r o m  

w o r k i n g  u n d e r  c e r t a i n  c o n d i t i o n s .  T h e r e f o r e ,  p e r m i t t i n g  a n y  c h i l d  

t o  w o r k  u n d e r  s u c h  c o n d i t i o n s  r e s u l t e d  i n  h a r m i n g  t h e  g o v e r n m e n t ' s
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t r a n s a c t i o n a l  i n t e r e s t .  T h i s  t r a n s a c t i o n a l  g o v e r n m e n t  i n t e r e s t  

d o e s  n o t  i n v o l v e  a  n u m e r i c a l  c u t o f f  b e l o w  w h i c h  t h e  h a r m  i s  

i n s i g n i f i c a n t  u n l i k e  i n  F r a n k .

S i m i l a r l y ,  i n  t h e  i n s t a n t  c a s e ,  t h e  l e g i s l a t u r e  a n d  

m u n i c i p a l  a s s e m b l y  d e t e r m i n e d  t h a t  h o u s i n g  d i s c r i m i n a t i o n  b a s e d  o n
*=w—   —
i r r e l e v a n t  c h a r a c t e r i s t i c s ^ s h o u l d  b e  e l i m i n a t e d .  S e e  H o t e l .  M o t e l .  

R e s t a u r a n t .  E t c .  U n i o n  L o c a l  8 7 9  v .  T h o m a s . 5 5 1  P . 2 d  9 4 2 ,  9 4 5

( A l a s k a  1 9 7 6 )  ( " [ T ] h e  s t a t u t o r y  s c h e m e  c o n s t i t u t e s  a  m a n d a t e  t o  t h e  

a g e n c y  t o  s e e k  o u t  a n d  e r a d i c a t e  d i s c r i m i n a t i o n  i n  .  . . t h e  r e n t a l  

o f  r e a l  p r o p e r t y . " ) ;  L o o m i s  E l e c t r o n i c  P r o t e c t i o n .  I n c .  v .  

S c h a e f e r . 5 4 9  P . 2 d  1 3 4 1 ,  1 3 4 3  ( A l a s k a  1 9 7 6 )  ( r e c o g n i z i n g  t h e  A l a s k a  

L e g i s l a t u r e ' s  " s t r o n g  s t a t e m e n t  o f  p u r p o s e  i n  e n a c t i n g  A S  1 8 . 8 0 ,  

a n d  i t s  a v o w e d  d e t e r m i n a t i o n  t o  p r o t e c t  t h e  c i v i l  r i g h t s  o f  a l l  

A l a s k a  c i t i z e n s . " ) ;  s e e  a l s o  A S  1 8 . 8 0 . 2 0 0 ;  AMC 5 . 1 0 . 0 1 0 .  T h e  

e x i s t e n c e  o f  t h i s  t r a n s a c t i o n a l  i n t e r e s t  d i s t i n g u i s h e s  t h i s  c a s e  

f r o m  F r a n k  a n d  m o s t  o t h e r  f r e e  e x e r c i s e  c a s e s  w h e r e  c o u r t s  h a v e  

g r a n t e d  e x e m p t i o n s .  T h e  g o v e r n m e n t ' s  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  c h a r a c t e r i s t i c s  

d i r e c t l y  c o n f l i c t s  w i t h  S w a n n e r ' s  r e f u s a l  t o  r e n t  t o  u n m a r r i e d  

c o u p l e s .  T h e  g o v e r n m e n t  v i e w s  a c t s  o f  d i s c r i m i n a t i o n  a s  

i n d e p e n d e n t  s o c i a l  e v i l s  e v e n  i f  t h e  p r o s p e c t i v e  t e n a n t s  u l t i m a t e l y  

f i n d  h o u s i n g .  A l l o w i n g  h o u s i n g  d i s c r i m i n a t i o n  t h a t  d e g r a d e s  

i n d i v i d u a l s ,  a f f r o n t s  h u m a n  d i g n i t y ,  a n d  l i m i t s  o n e ' s  o p p o r t u n i t i e s  

r e s u l t s  i n  h a r m i n g  t h e  g o v e r n m e n t ' s  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  s u c h  d i s c r i m i n a t i o n .  U n d e r  F r a n k , t h i s  i n t e r e s t  w i l l
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c l e a r l y  " s u f f e r  i f  a n  e x e m p t i o n  i s  g r a n t e d  t o  a c c o m m o d a t e  t h e  

r e l i g i o u s  p r a c t i c e  a t  i s s u e . "

T h e  d i s s e n t  a t t e m p t s  t o  p r o v e  t h a t  t h e  s t a t e  d o e s  n o t  

v i e w  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g  a s  a  p r e s s i n g  p r o b l e m  

b y  p o i n t i n g  t o  o t h e r  a r e a s  i n  w h i c h  t h e  s t a t e  i t s e l f  d i s c r i m i n a t e s  

b a s e d  o n  m a r i t a l  s t a t u s .  H o w e v e r ,  t h o s e  a r e a s  a r e  e a s i l y  

d i s t i n g u i s h e d .  T h e  g o v e r n m e n t ' s  i n t e r e s t  h e r e  i s  i n  s p e c i f i c a l l y  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g ,  r a t h e r  t h a n  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  g e n e r a l .  T h e r e f o r e ,  

t h e  o t h e r  p o l i c i e s  w h i c h  a l l o w  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  a r e  

i r r e l e v a n t  i n  d e t e r m i n i n g  w h e t h e r  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g  i s  c o m p e l l i n g .

I n  t h e  e x a m p l e s  t h e  d i s s e n t  c i t e s ,  t r e a t i n g  m a r r i e d  

c o u p l e s  d i f f e r e n t l y  f r o m  u n m a r r i e d  c o u p l e s  i s  a r g u a b l y  n e c e s s a r y  

t o  a v o i d  f r a u d u l e n t  a v a i l m e n t  o f  b e n e f i t s  a v a i l a b l e  o n l y  t o  

s p o u s e s .  T h e  d i f f i c u l t y  o f  d i s c e r n i n g  w h o s e  b o n d s  a r e  g e n u i n e  a n d  

w h o s e  a r e  n o t  m a y  j u s t i f y  r e q u i r i n g  o f f i c i a l  c e r t i f i c a t i o n  o f  t h e  

b o n d s  v i a  a  m a r r i a g e  d o c u m e n t .  T h a t  p r o b l e m  i s  n o t  p r e s e n t  i n  

h o u s i n g  c a s e s :  a s  t h i s  c a s e  d e m o n s t r a t e s ,  i f  a n y t h i n g ,  a n

u n m a r r i e d  c o u p l e  w h o  w i s h  t o  l i v e  t o g e t h e r  a r e  a t  a  d i s a d v a n t a g e  

i f  t h e ; ,  c l a i m  t o  b e  r o m a n t i c a l l y  i n v o l v e d .

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  a n y  b u r d e n  p l a c e d  o n  

S w a n n e r ' s  r e l i g i o n  b y  t h e  s t a t e  a n d  m u n i c i p a l  i n t e r e s t  i n  

e l i m i n a t i n g  d i s c r i m i n a t i o n  i n  h o u s i n g  f a l l s  o n  h i s  c o n d u c t  a n d  n o t  

h i e  b e l i e f s .  H e r e ,  t h e  b u r d e n  o n  h i s  c o n d u c t  a f f e c t s  h i s  

c o m m e r c i a l  a c t i v i t i e s .  I n  U n i t e d  S t a t e s  v .  L e e . 4 5 5  U . S .  2 5 2
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b e t w e e n  c o m m e r c i a l  a c t i v i t y  a n d  r e l i g i o u s  o b s e r v a n c e :

W h e n  f o l l o w e r s  o f  a  p a r t i c u l a r  s e c t  e n t e r  i n t o  
c o m m e r c i a l  a c t i v i t y  a s  a  m a t t e r  o f  c h o i c e ,  t h e  
l i m i t s  t h e y  a c c e p t  o n  t h e i r  o w n  c o n d u c t  a s  a  
m a t t e r  o f  c o n s c i e n c e  a n d  f a i t h ,  a r e  n o t  t o  b e  
s u p e r i m p o s e d  o n  t h e  s t a t u t o r y  s c h e m e s  w h i c h  
a r e  b i n d i n g  o n  o t h e r s  i n  t h a t  a c t i v i t y .

I d .  a t  2 6 1 .

S w a n n e r  c o m p l a i n s  t h a t  a p p l y i n g  t h e  a n t i - d i s c r i m i n a t i o n  

l a w s  t o  h i s  b u s i n e s s  a c t i v i t i e s  p r e s e n t s  h i m  w i t h  a  " H o b s o n ' s  

c h o i c e "  —  t o  g i v e  u p  h i s  e c o n o m i c  l i v e l i h o o d  o r  a c t  i n  

c o n t r a d i c t i o n  t o  h i s  r e l i g i o u s  b e l i e f s .  A  s i m i l a r  a r g u m e n t  w a s  

a d v a n c e d  i n  S e w a r d  C h a p e l , w h e r e  S e w a r d  C h a p e l  a r g u e d  t h a t  a p p l y i n g  

t h e  c i t y  z o n i n g  o r d i n a n c e s  t o  p r o h i b i t  c o n s t r u c t i o n  o f  a  p a r o c h i a l  

s c h o o l  i m p e r m i s s i b l y  b u r d e n e d  t h e  c h a p e l ' s  f r e e  e x e r c i s e  r i g h t s .  

6 5 5  P . 2 d  a t  1 2 9 9 .  We c o n c l u d e d  t h a t  " t h e r e  h a s  b e e n  n o  s h o w i n g  o f  

a  r e l i g i o u s  b e l i e f  w h i c h  r e q u i r e s  m e m b e r s  o f  S e w a r d  C h a p e l  t o  

l o c a t e  i n  [ a  s p e c i f i c  p l a c e ) .  . .  . [ T ] h e  i n c o n v e n i e n c e  a n d

e c o n o m i c  b u r d e n  o f  w h i c h  S e w a r d  C h a p e l  n o w  c o m p l a i n s  i s  c a u s e d  

l a r g e l y  b y  t h e  c h o i c e  t o  b u i l d  i n  [ a  s p e c i f i c  p l a c e ) .  . . "  I d .  a t  

1 3 0 2  ( f o o t n o t e  o m i t t e d ) .

S w a n n e r  h a s  m a d e  n o  s h o w i n g  o f  a  r e l i g i o u s  b e l i e f  w h i c h  

r e q u i r e s  t h a t  h e  e n g a g e  i n  t h e  p r o p e r t y - r e n t a l  b u s i n e s s .  

A d d i t i o n a l l y ,  t h e  e c o n o m i c  b u r d e n ,  o r  " H o b s o n ' s  c h o i c e , "  o f  w h i c h  

h e  c o m p l a i n s ,  i s  c a u s e d  b y  h i s  c h o i c e  t o  e n t e r  i n t o  a  c o m m e r c i a l  

a c t i v i t y  t h a t  i s  r e g u l a t e d  b y  a n t i - d i s c r i m i n a t i o n  l a w s .  S w a n n e r  

i s  v o l u n t a r i l y  e n g a g i n g  i n  p r o p e r t y  m a n a g e m e n t .  T h e  l a w  a n d  

o r d i n a n c e  r e g u l a t e  u n l a w f u l  p r a c t i c e s  i n  t h e  r e n t a l  o f  r e a l

( 1 9 8 2 ) ,  t h e  U n i t e d  S t a t e s  Supreme C o u r t  s t a t e d  t h e  d i s t i n c t i o n

- 2 0 -  4049



p r o p e r t y  a n d  p r o v i d e  t h a t  t h o s e  w h o  e n g a g e  i n  t h o s e  a c t i v i t i e s  

s h a l l  n o t  d i s c r i m i n a t e  o n  t h e  b a s i s  o f  m a r i t a l  s t a t u s .  S e e  

A S  1 8 . 8 0 . 2 4 0 ;  AMC 5 . 2 0 . 0 2 0 .  V o l u n t a r y  c o m m e r c i a l  a c t i v i t y  d o e s  n o t  

r e c e i v e  t h e  s a m e  s t a t u s  a c c o r d e d  t o  d i r e c t l y  r e l i g i o u s  a c t i v i t y .  

C f . F r a n k  v .  S t a t e . 6 0 4  P . 2 d  a t  1 0 7 5  ( e x e m p t i n g  a n  A t h a b a s c a n  

I n d i a n  f r o m  s t a t e  h u n t i n g  r e g u l a t i o n s  " t o  p e r m i t  t h e  o b s e r v a n c e  o f  

t h e  a n c i e n t  t r a d i t i o n s  o f  t h e  A t h a b a s c a n s . " )

" A s  [ J a m e s ]  M a d i s o n  s u m m a r i z e d  t h e  p o i n t ,  f r e e  e x e r c i s e  

s h o u l d  p r e v a i l  i n  e v e r y  c a s e  w h e r e  i t  d o e s  n o t  t r e s p a s s  o n  p r i v a t e  

r i g h t s  o r  t h e  p u b l i c  p e a c e . "  M i c h a e l  W. M c C o n n e l l ,  F r e e  E x e r c i s e  

R e v i s i o n i s m  a n d  t h e  S m i t h  D e c i s i o n . 5 7  C h i .  L .  R e v .  1 1 0 9 ,  1 1 4 5

( 1 9 9 0 )  ( c i t a t i o n  o m i t t e d ) .  B e c a u s e  S w a n n e r ' s  r e l i g i o u s l y  i m p e l l e d  

a c t i o n s  t r e s p a s s  o n  t h e  p r i v a t e  r i g h t  o f  u n m a r r i e d  c o u p l e s  t o  n o t  

b e  u n f a i r l y  d i s c r i m i n a t e d  a g a i n s t  i n  h o u s i n g ,  h e  c a n n o t  b e  g r a n t e d  

a n  e x e m p t i o n  f r o m  t h e  h o u s i n g  a n t i - d i s c r i m i n a t i o n  l a w s .  T h e r e f o r e ,  

w e  c o n c l u d e  t h a t  e n f o r c e m e n t  o f  AMC 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  

a g a i n s t  S w a n n e r  d o e s  n o t  v i o l a t e  h i s  r i g h t  t o  f r e e  e x e r c i s e  o f  

r e l i g i o n  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .

D .  T h e  A E R C  D i d  N o t  D e p r i v e  S w a n n e r  o f  D u e  P r o c e s s  o f  L a w

1 .  AM CR 5 . 1 0  ■ 0 1 5  ( A^ i s  n o t  a n  u n c o n s t i t u t i o n a l  
d e l e g a t i o n  b y  t h e  A E R C .

A n c h o r a g e  M u n i c i p a l  C o d e  5 . 1 0 . 0 4 0  a u t h o r i z e s  t h e  A E R C :  

( a )  t o  h o l d  p u b l i c  h e a r i n g s ;  ( b )  t o  a d m i n i s t e r  o a t h s  a n d  i s s u e  

s u b p o e n a s ;  ( h )  t o  d e l e g a t e  t o  i t s  e x e c u t i v e  d i r e c t o r  a l l  p o w e r s  

a n d  d u t i e s  e x c e p t  t h e  p o w e r  t o  h o l d  h e a r i n g s  a n d  i s s u e  o r d e r s ;  a n d  

( i )  t o  a d o p t  p r o c e d u r a l  a n d  e v i d e n t i a r y  r u l e s  n e c e s s a r y  t o  f u l f i l l  

t h e  i n t e n t  o f  T i t l e  5 .  AMC 5 . 1 0 . 0 4 0 .  T h e  A E R C ' s  p o w e r  t o  " a d o p t
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p r o c e d u r a l  a n d  e v i d e n t i a r y  r u l e s "  i s  e f f e c t u a t e d  b y  p r o m u l g a t i n g

m u n i c i p a l  r e g u l a t i o n s .

A n c h o r a g e  M u n i c i p a l  C o d e  o f  R e g u l a t i o n s  (A M C R ) p r o v i d e s

t h e  s c o p e  o f  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n .

T h e  h e a r i n g  e x a m i n e r  . .  . s h a l l  r u l e  o n  t h e  
a d m i s s i b i l i t y  o f  e v i d e n c e  a n d  o t h e r  p r o c e d u r a l  
m a t t e r s .  O n a n y  q u e s t i o n  w h i c h  w o u l d  b e  
d e t e r m i n a t i v e  o f  t h e  j u r i s d i c t i o n  o f  t h e  
c o m m i s s i o n  o r  o f  t h e  c u l p a b i l i t y  o f  a n y  p a r t y ,  
t h e  h e a r i n g  e x a m i n e r  .  .  . m a y  o n l y  m a k e
r e c o m m e n d a t i o n s  t o  t h e  f u l l  c o m m i s s i o n .

A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 ) . 12 A d d i t i o n a l l y ,  " ( a ] l l  r e c o m m e n d a t i o n s  o f

t h e  h e a r i n g  e x a m i n e r  . . .  s h a l l  b e  c o n s i s t e n t  w i t h  c o m m i s s i o n

d e c i s i o n s • a n d  r e g u l a t i o n s . "  AM C R 5 . 1 0 . 0 1 3 ( C ) ( 4 ) .

AM C R 5 . 1 0 . 0 1 5 ( A )  s t a t e s :

A f t e r  a  p a r t y  .  .  . r e c e i v e s  t h e  h e a r i n g
e x a m i n e r ' s  .  .  . p r o p o s e d  f i n d i n g s  o f  f a c t ,
c o n c l u s i o n s  o f  l a w  a n d  p r o p o s e d  o r d e r ,  t h a t  
p e r s o n  o r  h i s / h e r  r e p r e s e n t a t i v e  m a y ,  w i t h i n  
1 0  d a y s  o r  s u c h  o t h e r  t i m e  f i x e d  b y  t h e  c h a i r ,  
p r e s e n t  w r i t t e n  o b j e c t i o n s  t o  t h e  c o m m i s s i o n .
I f  n o  p a r t y  f i l e s  a n  o b j e c t i o n  w i t h i n  t e n  
d a y s ,  t h e  p r o p o s a l  s h a l l  b e c o r e  f i n a l .

S w a n n e r  c l a i m s  t h a t  AMCR 5 . 1 0 . 0 1 5 ( A )  d i r e c t l y  c o n f l i c t s  

w i t h  AM C R 5 . 1 0 . 0 1 3 ( C ) ( 2 )  b e c a u s e  " ( S e c t i o n )  5 . 1 0 . 0 1 5  a p p e a r s  t o  

p e r m i t  t h e  c o m m i s s i o n  t o  a d o p t  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d a t i o n s  w i t h o u t  e v e r  c o n s i d e r i n g  i t s  c o n t e n t ,  r a t i o n a l e  o r  

r e c t i t u d e . "  He i n t e r p r e t s  AM CR 5 . 1 0 . 0 1 3 ( C ) ( 2 )  a s  a u t h o r i z i n g  o n l y  

" t h e  f u l l  c o m m i s s i o n "  t o  d e t e r m i n e  a q u e s t i o n  w h i c h  i s

O n  F e b r u a r y  1 6 ,  1 9 9 3 ,  t h e  A E R C  r e p e a l e d  AMCR 5 . 1 0 . 0 1 3  a n d  
5 . 1 0 . 0 1 5 .  S e e  AMCR 5 . 6 0 . 0 0 3 ( F ) ,  5 . 6 0 . 0 1 2 ( C ) ,  ( D )  f o r  t h e  n e w  
r e g u l a t i o n s  r e p l a c i n g  t h e s e  s e c t i o n s .

We a p p l y  t h e  r e g u l a t i o n s  a s  t h e y  e x i s t e d  w h e n  S w a n n e r ' s  
c a s e  b e g a n  a t  t h e  a g e n c y  l e v e l .
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d e t e r m i n a t i v e  o f  j u r i s d i c t i o n  o r  o f  t h e  c u l p a b i l i t y  o f  a  p a r t y ;  

S w a n n e r  a s s e r t s  t h a t  h i s  c u l p a b i l i t y  i n  h o u s i n g  d i s c r i m i n a t i o n  w a s  

a t  i s s u e .  H e c o n t e n d s  t h a t  t h e  A E R C  a b d i c a t e d  i t s  r e s p o n s i b i l i t y  

b y  a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n ,  a n d ,  t h e r e f o r e ,  

t h e  A E R C  v i o l a t e d  A M C R  5 . 1 0 . 0 1 3 .

S w a n n e r  i s  c o r r e c t  t h a t  t h e  h e a r i n g  e x a m i n e r  d i d  n o t  h a v e  

t h e  a u t h o r i t y  t o  d e t e r m i n e  S w a n n e r ' s  c u l p a b i l i t y .  I n s t e a d  h e  h a d  

t h e  a u t h o r i t y  t o  m a k e  a  r e c o m m e n d a t i o n ,  w h i c h  i s  e x a c t l y  w h a t  h e  

d i d .  H e a r i n g  E x a m i n e r  L a n d a u  m a d e  a  r e c o m m e n d a t i o n  t o  t h e  A E R C  a n d  

t h e  A E R C  d e c i d e d  t o  a d o p t  i t .  T h e r e f o r e ,  n o  c o n f l i c t  e x i s t s  

b e t w e e n  AM CR 5 . 1 0 . 0 1 3 ( C ) ( 2 )  a n d  AM CR 5 . 1 0 . 0 1 5 ( A ) ,  a n d  t h e  A E R C  

f o l l o w e d  i t s  o w n  r e g u l a t i o n s  i n  a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d a t i o n . 13

2 .  T h e  r e g u l a t i o n s  d o  n o t  r e q u i r e  a n  i n d e p e n d e n t  r e v i e w  
b v  t h e  A E R C .

S w a n n e r  f i n d s  f a u l t  w i t h  t h i s  p r o c e s s  a n d  c o m p l a i n s  t h a t  

t h e  A E R C ' s  r e g u l a t i o n s  d o  n o t  g r a n t  i t  a u t h o r i t y  t o  a p p r o v e  a  

h e a r i n g  e x a m i n e r ' s  d e c i s i o n  w i t h o u t  c o n d u c t i n g  a n  i n d e p e n d e n t  

r e v i e w .  No r u l e  o f  p r o c e d u r e  p r o v i d e s  t h a t  t h e  A E R C  m u s t  

i n d e p e n d e n t l y  r e v i e w  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n s .  

A M C R  1 5 . 1 0 . 0 1 5 ( B )  e x p r e s s l y  p r o v i d e s  f o r  t h e  A E R C ' s  r e v i e w  o f  t h e  

h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n s  a f t e r  a  p a r t y  t i m e l y  f i l e s  a n

W h e r e  a n  a g e n c y  i n t e r p r e t s  i t s  o w n  r e g u l a t i o n s ,  a  
d e f e r e n t i a l  s t a n d a r d  o f  r e v i e w  p r o p e r l y  r e c o g n i z e s  t h a t  t h e  a g e n c y  
i s  b e s t  a b l e  t o  d i s c e r n  i t s  i n t e n t  i n  p r o m u l g a t i n g  t h e  r e g u l a t i o n  
a t  i s s u e .  R o s e  v .  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n . 6 4  7 P .  2 d  1 5 4 ,  
1 6 1  ( A l a s k a  1 9 8 2 )  ( c i t i n g  K e n n e t h  C .  D a v i s ,  A d m i n i s t r a t i v e  L a w  
T r e a t i s e  $ 7 . 2 2 ,  a t  1 0 5 - 0 8  ( 2 d  e d .  1 9 7 9 ) ) .
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o b j e c t i o n .  S w a n n e r  d i d  n o t  f i l e  a n  o b j e c t i o n ;  t h e r e f o r e ,  t h e  

r e g u l a t i o n s  r e q u i r e d  n o  i n d e p e n d e n t  r e v i e w  b y  t h e  A E R C .

3 .  D u e  p r o c e s s  d i d  n o t  r e q u i r e  t h a t  t h e  A E R C  
p e r s o n a l l y  n o t i f y  s w a n n e r .  t h a t  j t . w o q l d
a d o p t  t h e  h e a r i n g  e x a m i n e r  ' . 9
r e c o m m e n d a t i o n  a b s e n t  a n  o b j e c t i o n  w i t h i n  
t e n  d a y s .

S w a n n e r  c l a i m s  t h e  A E R C ' s  a d o p t i o n  o f  t h e  h e a r i n g  

e x a m i n e r ' s  r e c o m m e n d a t i o n  v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  d u e  

p r o c e s s  o f  l a w .  B o t h  t h e  A l a s k a  a n d  U n i t e d  S t a t e s  C o n s t i t u t i o n s  

p r o v i d e  t h a t  a  p e r s o n  s h a l l  n o t  b e  d e p r i v e d  o f  " l i f e ,  l i b e r t y ,  o r  

p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  l a w . "  A l a s k a  C o n s t . ,  A r t .  1 ,  § 

7 ;  U . S .  C o n s t ,  a m e n d .  X I V ,  S  1 .  " D u e  p r o c e s s  r e q u i r e s  ' t h a t  

d e p r i v a t i o n  o f  l i f e ,  l i b e r t y  o r  p r o p e r t y  b y  a d j u d i c a t i o n  b e  

p r o c e e d e d  b y  n o t i c e  .  . . a p p r o p r i a t e  t o  t h e  n a t u r e  o f  t h e  c a s e . " '  

W i c k e r s h a m  v .  S t a t e  C o m .  F i s h e r i e s  E n t r y  C o m m ' n . 6 8 0  P . 2 d  1 1 3 5 ,  

1 1 4 4  ( A l a s k a  1 9 8 4 )  ( q u o t i n g  M u l l a n e  v .  C e n t r a l  H a n o v e r  B a n k  a n d  

T r u s t  C o . . 2 2 9  U . S .  3 0 6 ,  3 1 3  ( 1 9 5 0 ) ) .  T h i s  c o u r t  h e l d  " [ a ] n

e l e m e n t a r y  a n d  f u n d a m e n t a l  r e q u i r e m e n t  o f  d u e  p r o c e s s  i n  a n y

p r o c e e d i n g  w h i c h  i s  t o  b e  a c c o r d e d  f i n a l i t y  i s  n o t i c e  r e a s o n a b l y  

c a l c u l a t e d ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  t o  a p p r i s e  i n t e r e s t e d

p a r t i e s  o f  t h e  p e n d e n c y  o f  t h e  a c t i o n . "  A g u c h a k  v .  M o n t g o m e r y

W a r d  C o .  , I n c .  . 5 2 0  P . 2 d  1 3 5 2 ,  1 3 5 6  ( A l a s k a  1 9 7 4 )  ( a d o p t i n g

M u l l a n e  l a n g u a g e  f o r  a n a l y s i s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n ) .

S w a n n e r  s t a t e s  t h a t  h e  d i d  n o t  r e c e i v e  n o t i c e  t h a t  h i s  

f a i l u r e  t o  o b j e c t  t o  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d e d  d e c i s i o n  

w o u l d  r e s u l t  i n  t h e  A E R C  m a k i n g  t h e  d e c i s i o n  f i n a l .  Me c l a i m s  

t h a t  h e  b e c a m e  a w a r e  o f  t h e  A E R C ' s  i n t e n t  t o  a p p r o v e  t h e  h e a r i n g
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e x a m i n e r ' s  r e c o m m e n d e d  d e c i s i o n  t h e  d a y  a f t e r  o b j e c t i o n s  t o  t h e  

p r o p o s e d  o r d e r  w e r e  d u e ,  w h e n  t h e  A E R C  i s s u e d  a  m e m o r a n d u m  s t a t i n g  

t h e  p r o p o s e d  o r d e r  b e c a m e  f i n a l .  T h e r e f o r e ,  h e  c l a i m s  h e  w a s  n o t  

g i v e n  " n o t i c e  r e a s o n a b l y  c a l c u l a t e d ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  

t o  a p p r i s e  [ h i m ]  o f  t h e  p e n d e n c y  o f  t h e  a c t i o n ,  a s  r e q u i r e d  b y  

A l a s k a  l a w . "

S w a n n e r  c a n n o t  c l a i m  t h a t  h e  w a s  u n a w a r e  o f  t h e  p e n d e n c y  

o f  t h i s  a c t i o n .  T h e  a c t u a l  h e a r i n g  i n  t h i s  m a t t e r  o c c u r r e d  o n  

O c t o b e r  9 a n d  1 1 ,  1 9 9 0 ,  a n d  S w a n n e r  p a r t i c i p a t e d  i n  s e v e n  m o n t h s  

o f  f o r m a l  p r e - h e a r i n g  p r o c e d u r e s  a n d  d i s c o v e r y .  S w a n n e r  w a s  

c l e a r l y  a w a r e  o f  t h e  " p e n d e n c y  o f  t h i s  a c t i o n . "  M o r e o v e r ,  AM CR 

5 . 1 0 . 0 1 5  w a s  r e a d i l y  a v a i l a b l e  t o  S w a n n e r  a n d  t h e  p u b l i c  f r o m  b o t h  

t h e  A E R C  a n d  t h e  S t a t e  L a w  L i b r a r y .  A c c o r d i n g l y ,  t h e  A E R C  d i d  n o t  

d e n y  S w a n n e r  d u e  p r o c e s s .

H I .  C O N C L U S IO N

We h o l d  t h a t  S w a n n e r  i m p e r m i s s i b l y  d i s c r i m i n a t e d  a g a i n s t  

B o w l e s ,  H a r p e r ,  a n d  M o o s e  b e c a u s e  h e  w o u l d  n o t  r e n t  t o  t h e m  b a s e d  

o n  t h e i r  m a r i t a l  s t a t u s .  T h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  U n i t e d  

S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s  d o  n o t  p e r m i t  S w a n n e r  t o  d i s o b e y  

t h e  s t a t e  a n d  m u n i c i p a l  a n t i - d i s c r i m i n a t i o n  l a w s  b y  e n t i t l i n g  h i m  

t o  a n  e x e m p t i o n .  The A E P C  d i d  n o t  deny S w a n n e r  h i s  r i g h t  t o  d u e  

p r o c e s s  b y  f o l l o w i n g  i t s  p r o c e d u r a l  r e g u l a t i o n s .

T h e  A E R C ' s  f i n a l  o r d e r  a n d  t h e  s u p e r i o r  c o u r t ' s  o p i n i o n  

a r e  A F F I R M E D .
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A r t i c l e  I ,  s e c t i o n  4 o f  t h e  A l a s k a  C o n s t i t u t i o n  d e c l a r e s  

t h a t  " [ n ) o  l a w  s h a l l  b e  m a d e  r e s p e c t i n g  a n  e s t a b l i s h m e n t  o f  

r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f . "  A s  t h e  

m a j o r i t y  c o r r e c t l y  r e c o g n i z e s ,  t h i s  p r o v i s i o n  m a y  p r o v i d e  g r e a t e r  

p r o t e c t i o n  o f  f r e e  e x e r c i s e  r i g h t s  t h a n  i s  n o w  p r o v i d e d  u n d e r  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  O p i n i o n  a t  1 2 - 1 3 .  A c c o r d i n g l y ,  w h i l e  

t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  a d o p t e d  a  n e w  t e s t  t o  a n a l y z e  

f r e e  e x e r c i s e  c l a i m s  s u c h  a s  t h e  o n e  a t  i s s u e  h e r e , 1 t h e  m a j o r i t y  

a g r e e s  t h a t  w e  w i l l  c o n t i n u e  t o  a p p l y  t h e  c o m p e l l i n g  i n t e r e s t  t e s t  

i n  i n t e r p r e t i n g  t h e  f r e e  e x e r c i s e  c l a u s e  o f  t h e  A l a s k a  

C o n s t i t u t i o n .  O p i n i o n  a t  1 3 .

O u r  d e c i s i o n  i n  F r a n k  v .  S t a t e .- 6 0 4  P .  2 d  1 0 6 8  ( A l a s k a  

1 9 7 9 )  , s e t s  f o r t h  t h e  f r a m e w o r k  f r o m  w h i c h  w e  m u s t  d e t e r m i n e  

w h e t h e r  AMC 5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  v i o l a t e  S w a n n e r ' s  r i g h t  t o  

t h e  f r e e  e x e r c i s e  o f  h i s  r e l i g i o n .  A s  w e  s t a t e d  i n  F r a n k . " ( n ] o  

v a l u e  h a s  a  h i g h e r  p l a c e  i n  o u r  c o n s t i t u t i o n a l  s y s t e m  o f  

g o v e r n m e n t  t h a n  t h a t  o f  r e l i g i o u s  f r e e d o m . "  6 o 4  P . 2 d  a t  1 0 7 0 .  

F o r  t h i s  r e a s o n ,  a  f a c i a l l y  n e u t r a l  s t a t u t e  o r  o r d i n a n c e  w h i c h  

i n t e r f e r e s  w i t h  r e l i g i o u s - b a s e d  c o n d u c t  m u s t  b e  j u s t i f i e d  b y  a  

c o m p e l l i n g  s t a t e  i n t e r e s t .  I d . A b s e n t  s u c h  a n  i n t e r e s t ,  o u r  

c o n s t i t u t i o n  r e q u i r e s  a n  e x e m p t i o n  f r o m  t h e  l a w s  a t  i s s u e  t o  

a c c o m m o d a t e  r e l i g i o u s  p r a c t i c e s .  I d . a t  1 0 7 0 - 7 1 .

MOORE, C h i e f  J u s t i c e ,  d i s s e n t i n g .

S e e  E m p l o y m e n t  P i v . . D e p ' t  o f  H u m a n  R e s o u r c e s  v .  S m i t h . 
4 9 4  U . S .  8 7 2 ,  8 8 4 - 9 0  ( 1 9 9 0 ) .
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T h e  m a j o r i t y  a c k n o w l e d g e s  t h a t  S w a n n e r ' s  a c t i o n s  f a l l  

w i t h i n  t h e  a m b i t  o f  t h e  f r e e  e x e r c i s e  c l a u s e .  S w a n n e r  h a s  s h o w n  

t h a t  h i s  r e f u s a l  t o  r e n t  a p a r t m e n t s  t o  u n m a r r i e d  i n d i v i d u a l s  w h o  

p l a n  t o  l i v e  w i t h  a  m e m b e r  o f  t h e  o p p o s i t e  s e x  i s  b a s e d  o n  h i s  

C h r i s t i a n  f a i t h ,  w h i c h  s t r i c t l y  p r o s c r i b e s  s u c h  c o h a b i t a t i o n .  No 

o n e  q u e s t i o n s  t h e  s i n c e r i t y  o f  h i s  r e l i g i o u s  b e l i e f  t h a t  h e  

f a c i l i t a t e s  a  s i n  b '  r e n t i n g  t o  u n m a r r i e d  i n d i v i d u a l s  s u c h  a s  t h e  

c o m p l a i n a n t s  i n  t h i s  c a s e .  S e e  O p i n i o n  a t  1 5 - 1 6 .  F o r  t h i s  

r e a s o n ,  S w a n n e r ' s  r e l i g i o u s l y  i m p e l l e d  c o n d u c t  m u s t  b e  p r o t e c t e d  

u n d e r  A l a s k a  l a w  u n l e s s  t h e  A E R C  c a n  s h o w  t h a t  t h e  c o n d u c t  p o s e s  

" s o m e  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r , "  o r  

t h a t  t h e r e  e x i s t  c o m p e t i n g  g o v e r n m e n t a l  i n t e r e s t s  " o f  t h e  h i g h e s t  

o r d e r "  w h i c h  a r e  n o t  o t h e r w i s e  s e r v e d  w i t h o u t  l i m i t i n g  S w a n n e r ' s  

c o n d u c t .  F r a n k ,  6 0 4  P . 2 d  a t  1 0 7 0  ( c i t i n g  W i s c o n s i n  v .  Y o d e r . 4 0 6  

U . S .  2 0 5 ,  2 1 5  ( 1 9 7 2 )  a n d  S h e r b e r t  v .  V e r n e r . 3 7 4  U . S .  3 9 8 ,  4 0 3

( 1 9 6 3 ) ) ;  S e w a r d  C h a p e l .  I n c .  v .  C i t y  o f  S e w a r d . 6 5 5  P . 2 d  1 2 9 3 ,  

1 3 0 1  n . 3 3  ( A l a s k a  1 9 8 2 ) .  I  d o  n o t .  b e l i e v e  t h e  A E R C  h a s  m e t  i t s  

b u r d e n  i n  t h i s  c a s e .  I  w o u l d  t h e r e f o r e  g r a n t  S w a n n e r  a n  e x e m p t i o n  

t o  a c c o m m o d a t e  h i s  r e l i g i o u s  b e l i e f s .

F i r s t ,  I  n o t e  t h a t  i n  d e t e r m i n i n g  t h a t  t h e  g o v e r n m e n t a l  

i n t e r e s t  i n  t h i s  c a s e  i s  " o f  t h e  h i g h e s t  o r d e r , "  Mi e  m a j o r i t y  

a n n o u n c e s  a n  e n t i r e l y  n e w  a n d  u n n e c e s s a r y  t e s t  e x a m i n i n g  t h e  

s t a t e ' s  " t r a n s a c t i o n a l "  a n d  " d e r i v a t i v e "  i n t e r e s t s .  O p i n i o n  a t  

1 6 - 1 7 .  U n d e r  t h i s  a n a l y s i s ,  t h e  m a j o r i t y  c o n c l u d e s  t h a t  t h e  s t a t e  

h a s  a  t r a n s a c t i o n a l ,  o r  p e r  s e ,  i n t e r e s t  i n  p r e v e n t i n g  " i n d i v i d u a l  

a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  c h a r a c t e r i s t i c s "  w h i c h
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o v e r r i d e s  S w a n n e r ' s  f r e e  e x e r c i s e  r i g h t s  i n  t h i s  c a s e .  B e c a u s e  

t h e  i n t e r e s t  i s  " t r a n s a c t i o n a l , "  t h e  m a j o r i t y  c o n c l u d e s  t h a t  n o  

e v i d e n t i a r y  b a s i s  i s  r e q u i r e d  t o  s h o w  t h a t  r e n t a l  h o u s i n g  f o r  

u n m a r r i e d  c o u p l e s  h a s  b e c o m e  s c a r c e .  H o w e v e r ,  b e f o r e  t h e  c o u r t  

w o u l d  e n f o r c e  t h e  s t a t e ' s  " d e r i v a t i v e "  i n t e r e s t  i n  " e n s u r i n g  

a c c e s s  t o  h o u s i n g  f o r  e v e r y o n e , "  t h e  A E R C  a p p a r e n t l y  w o u l d  h a v e  t o  

m a k e  a n  e v i d e n t i a r y  s h o w i n g  t h a t  c o h a b i t a t i n g  c o u p l e s  h a v e  

e x p e r i e n c e d  h a r d s h i p  i n  f i n d i n g  a v a i l a b l e  h o u s i n g ,  i . e . . t h a t  

S w a n n e r ' s  c o n d u c t  p o s e s  a  " s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  

p e a c e  o r  o r d e r . "  F r a n k . 6 0 4  P . 2 d  a t  1 0 7 0 .

- In  m y  o p i n i o n ,  t h i s  a m o r p h o u s  a n a l y s i s  o f  t h e  s t a t e ' s  

i n t e r e s t s  u l t i m a t e l y  w i l l  p r o v e  t o  b e  u s e l e s s  i n  r e s o l v i n g  f u t u r e  

f r e e  e x e r c i s e  c a s e s .  E v e n  i n  t h i s  c a s e ,  I  d o  n o t  b e l i e v e  i t  

p r o v i d e s  a  u s e f u l  d i s t i n c t i o n  o f  t h e  i n t e r e s t s  a t  i s s u e .  F o r  

e x a m p l e ,  t h e  m a j o r i t y  d e t e r m i n e s  t h a t  t h e  s t a t e  h a s  a  p e r  s e  

o b j e c t i o n  t o  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g  w h i c h  

o v e r c o m e s  S w a n n e r ' s  f r e e  e x e r c i s e  r i g h t s .  T h e  m a j o r i t y  d e f i n e s  

t h i s  i n t e r e s t  a s  t h a t  i n  " p r e v e n t i n g  a c t s  o f  d i s c r i m i n a t i o n  b a s e d  

o n  i r r e l e v a n t  c h a r a c t e r i s t i c s . "  O p i n i o n  a t  1 7 .  S u c h  a n  

a r t i c u l a t i o n  o f  t h e  s t a t e ' s  i n t e r e s t  p o s e s  m y r i a d  q u e s t i o n s .  Who 

i s  t o  d e t e r m i n e  w h a t  i s  a n  " i r r e l e v a n t "  c h a r a c t e r i s t i c ?  

O b v i o u s l y ,  m a r i t a l  s t a t u s  i s  n o t  " i r r e l e v a n t "  t o  S w a n n e r .  I t  i s  

c e n t r a l  t o  t h e  q u e s t i o n  w h e t h e r  h e  w i l l  b e  c o m m i t t i n g  a  s i n  u n d e r  

t h e  d i c t a t e s  o f  h i s  r e l i g i o n .  I s  t h e  l e g i s l a t i v e  b r a n c h  t h e  f i n a l  

a r b i t e r  o f  r e l e v a n c y  o r  i r r e l e v a n c y ?  F u r t h e r ,  t h e  d i s c r i m i n a t i o n  

a t  i s s u e  h e r e  i s  n o t  b a s e d  o n  i n n a t e  " c h a r a c t e r i s t i c s "  b u t  r a t h e r
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o n  t h e  c o n d u c t  o f  p o t e n t i a l  t e n a n t s .  W h i l e  t h i s  c o n d u c t  i s  w o r t h y  

o f  s o m e  p r o t e c t i o n ,  i t  d o e s  n o t  w a r r a n t  t h e  s a m e  c o n s t i t u t i o n a l  

p r o t e c t i o n  g i v e n  t o  r e l i g i o u s l y  c o m p e l l e d  c o n d u c t .  I  am  n o t  

w i l l i n g  t o  p l a c e  t h e  r i g h t  t o  c o h a b i t a t e  o n  t h e  s a m e  

c o n s t i t u t i o n a l  l e v e l  a s  t h e  r i g h t  t o  f r e e d o m  f r o m  d i s c r i m i n a t i o n  

j u a s e d  o n  e i t h e r  i n n a t e  c h a r a c t e r i s t i c s  —  s u c h  a s  r a c e  o r  g e n d e r  -  

-  o r  c o n s t i t u t i o n a l l y  p r o t e c t e d  b e l i e f ,  s u c h  a s  f r e e d o m  o f  

r e l i g i o n .

I n  a d d i t i o n ,  i t  r e m a i n s  u n c l e a r  t o  m e h o w  t h e  s t a t e ' s  

" d e r i v a t i v e "  i n t e r e s t s  a r e  t o  b e  i d e n t i f i e d .  H e r e ,  t h a t  i n t e r e s t  

i s  d e f i n e d  w i t h  l i t t l e  e x p l a n a t i o n  a s  b e i n g  t h e  s t a t e ' s  i n t e r e s t  

i n  " p r o v i d i n g  a c c e s s  t o  h o u s i n g  f o r  a l l . "  O p i n i o n  a t  1 7 .  D o e s  

t h i s  m e a n  t h e  s t a t e  h a s  n o  p e r  s e  o b j e c t i o n  t o  t h e  f a c t  t h a t  s o m e  

i n d i v i d u a l s  m a y  h a v e  l i m i t e d  a c c e s s  t o  h o u s i n g ?  I n  F r a n k , c o u l d  

i t  n o t  b e  s a i d  t h a t  t h e  s t a t e  h a d  a  p e r  s e  i n t e r e s t  i n  e n f o r c i n g  

i t s  h u n t i n g  r e g u l a t i o n s ?

I n  F r a n k . t h i s  c o u r t  s e t  f o r t h  a  w o r k a b l e  a n d  s u f f i c i e n t  

g u i d e  t o  d e t e r m i n e  w h e t h e r  a  g o v e r n m e n t a l  i n t e r e s t  i s  s u f f i c i e n t l y  

c o m p e l l i n g  t o  o v e r c o m e  a n  i n d i v i d u a l ' s  f r e e  e x e r c i s e  r i g h t s .  6 0 4  

P . 2 d  a t  1 0 7 0 .  I t  s e e m s  t o  me t h a t  t h e  m a j o r i t y ' s  e f f o r t  t o  e x p a n d  

t h i s  a n a l y s i s  a d d s  l i t t l e  t o  t h e  a c t u a l  a n a l y s i s  o f  i n t e r e s t s  a t  

s t a k e .  l o  t h e  c o n t r a r y ,  I  s e e  t h e  m a j o r i t y ' s  e x p a n s i o n  o f  F r a n k  

a s  l i t t l e  m o r e  t h a n  a  s t r a i n e d  e f f o r t  t o  d i s t i n g u i s h  F r a n k  f r o m  

t h e  p r e s e n t  s i t u a t i o n  w h e n  s u c h  a  d i s t i n c t i o n  i s  n o t  l o g i c a l l y  

j u s t i f i e d .  I i .  t h i s  e f f o r t ,  t h e  m a j o r i t y  t o t a l l y  i g n o r e s  t h e  

r e c o r d  i n  t h i s  c a s e ,  a n d  i t  e n g a . g e s  i n  a  g a m e  w h e r e  t h e
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" t r a n s a c t i o n a l "  o r  " d e r i v a t i v e "  l a b e l  a t t a c h e d  t o  a n y  g i v e n  s t a t e  

i n t e r e s t  p r e d e t e r m i n e s  t h e  o u t c o m e  o f  t h e  c a s e .

T h e r e  i s  n o  g o v e r n m e n t a l  i n t e r e s t  " o f  t h e  h i g h e s t  o r d e r "
t o  j u s t i f y  t h e  b u r d e n  o n  S w a n n e r ' s  f u n d a m e n t a l  r i g h t s .

E v e n  a p p l y i n g  t h e  f r a m e w o r k  a n n o u n c e d  b y  t h e  c o u r t  i n  

a n a l y z i n g  w h e t h e r  t h e  s t a t e ' s  i n t e r e s t  i s  " o f  t h e  h i g h e s t  o r d e r , "  

I  c a n n o t  a g r e e  w i t h  t h e  c o u r t ' s  r e a s o n i n g  a n d  r e s u l t i n g  d e c i s i o n .  

I n  e s s e n c e ,  t h e  m a j o r i t y ' s  c o n c l u s i o n  i s  t h a t  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  c o n s t i t u t e s  s u c h  a n  a f f r o n t  t o  h u m a n  d i g n i t y  t h a t  

t h e  s t a t e  h a s  a  p e r  s e  o b l i g a t i o n  " o f  t h e  h i g h e s t  o r d e r "  t o  

p r e v e n t  i t .  B a s e d  o n  m y  a n a l y s i s  o f  f r e e  e x e r c i s e  j u r i s p r u d e n c e  

a n d  t h e  i s s u e s  s u r r o u n d i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  I  c a n n o t  

c o n c l u d e  t h a t  e r a d i c a t i o n  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  t h e  

r e n t a l  h o u s i n g  i n d u s t r y  c o n s t i t u t e s  a  g o v e r n m e n t a l  i n t e r e s t  o f  

s u c h  h i g h  o r d e r  a s  t o  j u s t i f y  b u r d e n i n g  S w a n n e r ' s  f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t s . 2

T h e r e  c a n  b e  n o  q u e s t i o n  t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  

i n t e r e s t  i n  e r a d i c a t i n g  d i s c r i m i n a t i o n  a g a i n s t  c e r t a i n

S i g n i f i c a n t l y ,  t h e  m a j o r i t y  c i t e s  n o  c a s e s  t o  s u p p o r t  t h e  
p r o p o s i t i o n  t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  i n t e r e s t  i n  e r a d i c a t i n g  
m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  p a r t i c u l a r l y  w h e n  t h e  d i s c r i m i n a t i o n  
a t  i s s u e  m u s t  b e  b a l a n c e d  a g a i n s t  i n t e r e s t s  o f  c o n s t i t u t i o n a l  
m a g n i t u d e .  B o t h  L o o m i s  E l e c .  P r o t e c t i o n .  I n c .  v .  S c h a e f e r .  5 4 9  
P . 2 d  1 3 4 1  ( A l a s k a  1 9 7 6 ) ,  a n d  H o t e l .  M o t e l .  R e s t a u r a n t .  C o n s t r .  C a m p  
E m p l o y e e s  a n d  B a r t e n d e r s  U n i o n  L o c a l  8 7 9  v .  T h o m a s . 5 5 1  P . 2 d  9 4 2  
( A l a s k a  1 9 7 6 ) ,  c i t e  t h e  g e n e r a l  p u r p o s e  s t a t e m e n t  o f  A S  1 8 . 8 0 . 2 0 0 ;  

h o w e v e r ,  n e i t h e r  c a s e  d o e s  s o  t o  e s t a b l i s h  t h e  e x i s t e n c e  o f  a  
c o m p e l l i n g  s t a t e  i n t e r e s t .  B o t h  c a s e s  i n v o l v e d  g e n d e r
d i s c r i m i n a t i o n ,  t h e  e r a d i c a t i o n  o f  w h i c h  h a s  b e e n  h e l d  t o  b e  a  
c o m p e l l i n g  i n t e r e s t ,  a s  I  d i s c u s s  i n f r a . N e i t h e r  c a s e  i s  
a p p l i c a b l e  t o  t h e  i n s t a n t  c a s e ,  w h e r e  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  
i s  i n v o l v e d  a n d  w h e r e  t h e  d i s c r i m i n a t i n g  p a r t y  i s  a s s e r t i n g  a  c o r e  
c o n s t i t u t i o n a l  f r e e d o m .
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h i s t o r i c a l l y  d i s a d v a n t a g e d  g r o u p s .  S e e . e . g . . B o b  J o n e s  

U n i v e r s i t y  v .  U n i t e d  S t a t e s . 4 6 1  U . S .  5 7 4 ,  5 9 3 - 9 5  ( 1 9 8 3 )  ( r a c i a l  

d i s c r i m i n a t i o n ) ;  R o b e r t s  v .  U n i t e d  S t r t e s  J a v c e e s . 4 6 8  U . S .  6 0 9 ,  

6 2 5  ( 1 9 8 4 )  ( g e n d e r  d i s c r i m i n a t i o n ) .  T h i s  c o m p e l l i n g  i n t e r e s t  h a s  

b e e n  f o u n d  t o  e x i s t  b a s e d  o n  a  d e t e r m i n a t i o n  t h a t  t h e  

d i s c r i m i n a t i o n  a t  i s s u e  i s  s o  i n v i d i o u s  t o  p e r s o n a l  d i g n i t y  a n d  t o  

o u r  c o n c e p t  o f  f a i r  t r e a t m e n t  a s  t o  w a r r a n t  s t r i c t  p r o t e c t i o n .  

T h e r e  i s  n o  q u e s t i o n  t h a t  S w a n n e r ' s  r i g h t  t o  f r e e l y  e x e r c i s e  h i s  

r e l i g i o n  c o u l d  a n d  s h o u l d  b e  b u r d e n e d  i f  h e  e n g a g e d  i n  s u c h  

d i s c r i m i n a t i o n  a s  a  r e s u l t  o f  h i s  r e l i g i o u s  b e l i e f s .

T h i s  f a c t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  e v e r y  f o r m  o f  

d i s c r i m i n a t i o n  i s  e q u a l l y  i n v i d i o u s  o r  t h a t  t h e  s t a t e ' s  i n t e r e s t  

i n  p r e v e n t i n g  i t  n e c e s s a r i l y  o u t w e i g h s  f u n d a m e n t a l  c o n s t i t u t i o n a l  

r i g h t s .  R a t h e r ,  t h e  c a s e s  w h i c h  h a v e  u p h e l d  a n  i m p o s i t i o n  o n  f r e e  

e x e r c i s e  h a v e  a r t i c u l a t e d  c e r t a i n  s p e c i f i c  r e a s o n s  t h a t  s o m e  f o r m s  

o f  d i s c r i m i n a t i o n  a r e  o f  p a r t i c u l a r  g o v e r n m e n t a l  i n t e r e s t  a n d  

d e s e r v i n g  o f  h e i g h t e n e d  j u d i c i a l  s c r u t i n y .  I n  B o b  J o n e s  

U n i v e r s i t y  v .  U n i t e d  S t a t e s . 4 6 1  U . S .  5 7 4  ( 1 9 0 3 ) ,  f o r  e x a m p l e ,  t h e  

S u p r e m e  C o u r t  r e f u s e d  t o  g r a n t  t a x - e x e m p t  s t a t u s  t o  s c h o o l s  t h a t  

m a i n t a i n e d  r a c i a l l y  d i s c r i m i n a t o r y  p o l i c i e s  u n d e r  t h e i r  

i n t e r p r e t a t i o n  o f  t h e  B i b l e .  I n  d o i n g  ^ o ,  t h e  C o u r t  d i s c u s s e d  

t h i s  n a t i o n ' s  l o n g  h i s t o r y  o f  o f f i c i a l l y  s a n c t i o n e d  r a c i a l  

s e g r e g a t i o n  a n d  d i s c r i m i n a t i o n  i n  e d u c a t i o n .  I t  f u r t h e r  n o t e d  

t h a t ,  s i n c e  t h e  l a t e  3 9 5 0 s ,  e v e r y  p r o n o u n c e m e n t  o f  t h e  S u p r e m e  

C o u r t  a n d  m y r i a d  A c t s  o f  C o n g r e s s  a n d  E x e c u t i v e  O r d e r s  a t t e s t e d  t o  

a n a t i o n a l  p o l i c y  p r o h i b i t i n g  s u c h  d i s c r i m i n a t i o n .  I d .  a t  5 9 4 -
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9 5 ,  6 0 4 .  I t  t h e r e f o r e  c o n c l u d e d  t h a t  " ( t ] h e r e  c a n  n o  l o n g e r  b e

a n y  d o u b t  t h a t  r a c i a l  d i s c r i m i n a t i o n  i n  e d u c a t i o n  v i o l a t e s  d e e p l y

a n d  w i d e l y  a c c e p t e d  v i e w s  o f  e l e m e n t a r y  j u s t i c e . "  I d .  a t  5 9 2 .

A c c o r d i n g l y ,  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  e r a d i c a t i n g  r a c i a l

d i s c r i m i n a t i o n  i n  e d u c a t i o n  w a s  f o u n d  t o  b e  c o m p e l l i n g .

S i m i l a r l y ,  i n  R o b e r t s  v .  U n i t e d  S t a t e s  J a y c e e s .  4 6 8  U . S .

6 0 9  ( 1 9 8 4 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d  t h a t  t h e  s t a t e ' s  c o m p e l l i n g

i n t e r e s t  i n  e r a d i c a t i n g  d i s c r i m i n a t i o n  a g a i n s t  i t s  f e m a l e  c i t i z e n s

j u s t i f i e d  a n y  m i n i m a l  i n t e r f e r e n c e  w i t h  a n  a l l - m a l e  o r g a n i z a t i o n ' s

f r e e d o m  o f  e x p r e s s i o n a l  a s s o c i a t i o n .  I n  a n a l y z i n g  t h e  w e i g h t  o f

t h e  s t a t e ' - s  i n t e r e s t ,  t h e  C o u r t  d i s c u s s e d  t h e  i n v i d i o u s  n a t u r e  o f

g e n d e r  b i a s ,  s t a t i n g :

[ D ] i s c r i m i n a t i o n  b a s e d  o n  - a r c h a i c  a n d  
o v e r b r o a d  a s s u m p t i o n s  a b o u t  t h e  r e l a t i v e  n e e d s  
a n d  c a p a c i t i e s  o f  t h e  s e x e s  f o r c e s  i n d i v i d u a l s  
t o  l a b o r  u n d e r  s t e r e o t y p i c a l  n o t i o n s  t h a t  
o f t e n  b e a r  n o  r e l a t i o n s h i p  t o  t h e i r  a c t u a l
a b i l i t i e s .  I t  t h e r e b y  b o t h  d e p r i v e s  p e r s o n s
o f  t h e i r  i n d i v i d u a l  d i g n i t y  a n d  d e n i e s  s o c i e t y  
t h e  b e n e f i t s  o f  w i d e  p a r t i c i p a t i o n  i n  
p o l i t i c a l ,  e c o n o m i c ,  a n d  c u l t u r a l  l i f e .

I d .  a t  6 2 5  ( c i t a t i o n s  o m i t t e d ) . T h e  C o u r t  a l s o  o b s e r v e d  t h a t

s o c i e t y  g e n e r a l l y  h a d  r e c o g n i z e d  t h e  i m p o r t a n c e  o f  r e m o v i n g  " t h e

b a r r i e r s  t o  e c o n o m i c  a d v a n c e m e n t  a n d  p o l i t i c a l  a n d  s o c i a l

i n t e g r a t i o n  t h a t  h a v e  h i s t o r i c a l l y  p l a g u e d  c e r t a i n  d i s a d v a n t a g e d

g r o u p s ,  i n c l u d i n g  w o m e n . "  I d .  a t  6 2 6 .  B a s e d  o n  t h e s e  c o n c l u s i o n s ,

i t  w a s  n o  s t r e t c h  t o  f i n d  t h a t  t h e  s t a t e  p o s s e s s e d  a  c o m p e l l i n g

i n t e r e s t  i n  e r a d i c a t i n g  g e n d e r  d i s c r i m i n a t i o n ,  a n d  t h a t  t h i s

i n t e r e s t  w a s  s u f f i c i e n t  t o  o v e r c o m e  t h e  J a y c e e s '  F i r s t  A m e n d m e n t

c l a i m .  I d . a t  6 2 6 -29 .
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T h e  m a j o r i t y  t o d a y  a v o i d s  e n g a g i n g  i n  a n y  s i m i l a r  

a n a l y s i s  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  t o  e x p l a i n  w h y  o r  h o w  i t  

i s  s o  d a m a g i n g  t o  h u m a n  d i g n i t y  t o  b e c o m e  o f  s u c h  g o v e r n m e n t a l  

i m p o r t  a s  t o  o v e r c o m e  a  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t . 3 T h i s  

a n a l y s i s  i s  c r i t i c a l .  T h e  m a j o r i t y  c i t e s  n o  e v i d e n c e  t h a t  m a r i t a l  

s t a t u s  c l a s s i f i c a t i o n s  h a v e  b e e n  a s s o c i a t e d  w i t h  a  h i s t o r y  o f  

u n f a i r  t r e a t m e n t  t h a t  w o u l d  w a r r a n t  h e i g h t e n e d  g o v e r n m e n t a l  

p r o t e c t i o n . 4 T o  t h e  c o n t r a r y ,  I  b e l i e v e  t h e  l a w  i s  c l e a r  t h a t  

m a r i t a l  s t a t u s  c l a s s i f i c a t i o n s  h a v e  b e e n  a c c o r d e d  r e l a t i v e l y  l o w  

i m p o r t  o n  t h e  s c a l e  o f  i n t e r e s t s  d e s e r v i n g  g o v e r n m e n t a l  p r o t e c t i o n .  

F o r  i n s t a n c e ,  t h e  g o v e r n m e n t  i t s e l f  d i s c r i m i n a t e s  b a s e d  o n  m a r i t a l  

s t a t u s  i n  n u m e r o u s  r e g a r d s ,  a n d  t h e r e  i s  n o  s u g g e s t i o n  t h a t  t h i s

W h i l e  t h e  m a j o r i t y  c o n t e n d s  t h a t  i t s  d e c i s i o n  t o d a y  
a f f e c t s  o n l y  S w a n n e r ' s  c o n d u c t ,  n o t  h i s  r e l i g i o u s  b e l i e f s ,  O p i n i o n  
a t  1 9 - 2 0 ,  I  d o  n o t  b e l i e v e  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  
d i s t i n g u i s h e s  s o  c l e a r l y  b e t w e e n  r e l i g i o u s  b e l i e f  a n d  r e l i g i o u s  
c o n d u c t .  S e e  F r a n k . 6 0 4  P .  2 d  a t  1 0 7 0  ( b e c a u s e  o f  t h e  c l o s e  
r e l a t i o n s h i p  b e t w e e n  c o n d u c t  a n d  b e l i e f ,  a n d  b e c a u s e  o f  t h e  h i g h  
v a l u e  w e  a s s i g n  t o  r e l i g i o u s  b e l i e f s ,  r e l i g i o u s l y  i m p e l l e d  a c t i o n s  
c a n  b e  f o r b i d d e n  o n l y  w h e r e  t h e y  a r e  o u t w e i g h e d  b y  a  c o m p e l l i n g  
g o v e r n m e n t a l  i n t e r e s t ) .  S e e  a l s o  W i s c o n s i n  v .  Y o d e r . 4 0 6  U . S .  2 0 5 ,  
2 2 0  ( 1 9 7 2 )  ( " [ B ] e l i e f  a n d  a c t i o n  c a n n o t  b e  n e a t l y  c o n f i n e d  i n
l o g i c - t i g h t  c o m p a r t m e n t s . ' ' ) ;  S m j t h ,  4 9 4  U . S .  a t  8 9 3  ( O ' C o n n o r ,  J . ,  
c o n c u r r i n g )  ( " B e c a u s e  t h e  F i r s t  A m e n d m e n t  d o e s  n o t  d i s t i n g u i s h  
b e t w e e n  r e l i g i o u s  b e l i e f  a n a  r e l i g i o u s  c o n d u c t ,  c o n d u c t  m o t i v a t e d  
b y  s i n c e r e  r e l i g i o u s  b e l i e f ,  l i k e  t h e  b e l i e f  i t s e l f ,  m u s t  t h e r e f o r e  
b e  a t  l e a s t  p r e s u m p t i v e l y  p r o t e c t e d  b y  t h e  F r e e  E x e r c i s e  C l a u s e . " ) . 
I  w o u l d  h o l d  t h a t  c o n d u c t  t h a t  i s  m o t i v a t e d  b y  s i n c e r e  r e l i g i o u s  
b e l i e f  i s  p r e s u m p t i v e l y  p r o t e c t e d  b y  A r t i c l e  I ,  s e c t i o n  4 .

T h e  m a j o r i t y  p r o n o u n c e s  t h a t  " t h e  g o v e r n m e n t  v i e w s  a c t s  
o f  d i s c r i m i n a t i o n  a s  i n d e p e n d e n t  s o c i a l  e v i l s .  . . . "  O p i n i o n  a t  
1 8 .  T h i s  a n a l y s i s  i g n o r e s  t h e  s p e c i f i c  i s s u e  h e r e :  d i s c r i m i n a t i o n
i n  h o u s i n g  b a s e d  o n  m a r i t a l  s t a t u s . H a d  S w a n n e r ' s  r e l i g i o u s  
b e l i e f s  c o m p e l l e d  h i m  t o  d i s c r i m i n a t e  b a s e d  o n  c h a r a c t e r i s t i c s  s u c h  
a s  r a c e  o r  g e n d e r ,  I  c l e a r l y  w o u l d  v o t e  t o  d e n y  a n  e x e m p t i o n .  
H o w e v e r ,  I  am n o t  c o n v i n c e d  t h a t  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i s  
o r  s h o u l d  b e  t r e a t e d  a s  c o m p a r a b l e  i n  a n y  w a y  t o  r a c e  o r  g e n d e r  
d i s c r i m i n a t i o n .
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p r a c t i c e  s h o u l d  b e  r e e x a m i n e d .  A l a s k a  l a w  e x p l i c i t l y  s a n c t i o n s  

s u c h  d i s c r i m i n a t i o n .  S e e , e . g . . A S  1 3 . 1 1 . 0 1 5  ( i n t e s t a t e  s u c c e s s i o n  

d o e s  n o t  b e n e f i t  u n m a r r i e d  p a r t n e r  o f  d e c e d e n t ) ;  A S  2 3 . 3 0 . 2 1 5 ( a )  

( w o r k e r s '  c o m p e n s a t i o n  d e a t h  b e n e f i t s  o n l y  f o r  s u r v i v i n g  s p o u s e ,  

c h i l d ,  p a r e n t ,  g r a n d c h i l d ,  o r  s i b l i n g ) ;  A l a s k a  R .  E v i d .  5 0 5  ( n o  

m a r i t a l  c o m m u n i c a t i o n  p r i v i l e g e  b e t w e e n  u n m a r r i e d  c o u p l e s ) ; 

S e r r a d e l l  v .  H a r t f o r d  A c c i d e n t  & I n d e m n .  C o . . 8 4 3  P . 2 d  6 3 9 ,  6 4 1  

( A l a s k a  1 9 9 2 )  ( n o  i n s u r a n c e  c o v e r a g e  f o r  u n m a r r i e d  p a r t n e r  u n d e r  

f a m i l y  a c c i d e n t  i n s u r a n c e  p o l i c y ) .

I n  a d d i t i o n ,  m a r i t a l  s t a t u s  c l a s s i f i c a t i o n s  h a v e  n e v e r  

b e e n  a c c o r d e d  a n y  h e i g h t e n e d  s c r u t i n y  u n d e r  t h e  E q u a l  P r o t e c t i o n  

C l a u s e  o f  e i t h e r  t h e  f e d e r a l  o r  t h e  A l a s k a  C o n s t i t u t i o n s .  

D i s p a r a t e  t r e a t m e n t  o f  i n d i v i d u a l s  b a s e d  - o n  c l a s s i f i c a t i o n s  s u c h  

a s  r a c e ,  o n  t h e  o t h e r  h a n d ,  a r e  r e v i e w e d  u n d e r  t h e  h i g h e s t  

s c r u t i n y .  S e e , e . g . . K o r e m a t s u  v .  U n i t e d  S t a t e s . 3 2 3  U . S .  2 1 4  

( 1 9 4 4 )  ( r e s t r i c t i o n s  c u r t a i l i n g  t h e  c i v i l  r i g h t s  o f  a  s i n g l e  r a c i a l  

g r o u p  a r e  i m m e d i a t e l y  s u s p e c t  a n d  d e s e r v e  s t r i c t  s c r u t i n y  

a n a l y s i s ) . G e n d e r - b a s e d  c l a s s i f i c a t i o n s  a r e  s i m i l a r l y  a n a l y z e d  

u n d e r  a  h e i g h t e n e d  l e v e l  o f  s c r u t i n y  a t  t h e  f e d e r a l  l e v e l .  S e e , 

e . g . , W e n g l e r  v .  D r u g g i s t s  M u t .  I n s .  C o . . 4 4 6  U . S .  1 4 2 ,  1 5 0  ( 1 9 8 0 )  

( g e n d e r - b a s e d  d i s c r i m i n a t i o n  m u s t  s e r v e  i m p o r t a n t  g o v e r n m e n t a l  

o b j e c t i v e s  a n d  t h e  d i s c r i m i n a t o r y  m e a n s  e m p l o y e d  m u s t  b e  

s u b s t a n t i a l l y  r e l a t e d  t o  t h e  a c h i e v e m e n t  o f  t h o s e  o b j e c t i v e s ) . T h e  

s l i d i n g  s c a l e  a p p r o a c h  t o  e q u a l  p r o t e c t i o n  a n a l y s i s  u n d e r  t h e  

A l a s k a  C o n s t i t u t i o n  s i m i l a r l y  a p p l i e s  a  h e i g h t e n e d  l e v e l  o f  

s c r u t i n y  t o  l a w s  b u r d e n i n g  r a c i a l  m i n o r i t i e s  o r  o t h e r  s u s p e c t
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( A l a s k a  1 9 8 3 )  ( M[ L ] a w s  w h i c h  e m b o d y  c l a s s i f i c a t i o n  s c h e m e s  t n a t  a r e  

m o r e  c o n s t i t u t i o n a l l y  s u s p e c t ,  s u c h  a s  l a w s  d i s c r i m i n a t i n g  a g a i n s t  

r a c i a l  o r  e t h n i c  m i n o r i t i e s ,  a r e  m o r e  s t r i c t l y  s c r u t i n i z e d . " ) ;  

S t a t e  v .  E r i c k s o n . 5 7 4  P . 2 d  1 ,  1 1 - 1 2  ( A l a s k a  1 9 7 8 )  ( w h e r e

f u n d a m e n t a l  r i g h t s  o r  s u s p e c t  c a t e g o r i e s  a r e  i n v o l v e d ,  e q u a l  

p r o t e c t i o n  a n a l y s i s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  a  

c o m p e l l i n g  s t a t e  i n t e r e s t ) .

A t  t h e  f e d e r a l  l e v e l ,  t h e  e r a d i c a t i o n  o f  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i n  t h e  h o u s i n g  c o n t e x t  c l e a r l y  h a s  n o t  b e e n  t r e a t e d  

a s  a  c o m p e l l i n g  i n t e r e s t . 5 N e i t h e r  t h e  F e d e r a l  F a i r  H o u s i n g  A c t ,  

4 2  U . S . C .  S  3 6 0 4  ( 1 9 8 8 ) ,  n o r  t h e  F e d e r a l  C i v i l  R i g h t s  A c t ,  4 2  

U . S . C .  SS 1 9 8 1  a n d  1 9 8 2  ( 1 9 8 8 ) ,  w o u l d  p r o h i b i t  t h e  p r e c i s e  f o r m  o f  

m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  a t  i s s u e  h e r e ,  u n l e s s  i t  w a s  b e i n g  

u s e d  a s  a  p r e t e x t  f o r  a  m o r e  e g r e g i o u s  f o r m  o f  d i s c r i m i n a t i o n ,  s u c h  

a s  t h a t  b a s e d  o n  r a c e .  S e e  M a r a b l e  v .  H . W a l k e r  & A s s o c s . . 6 4 4

F . 2 d  3 9 0 ,  3 9 7  ( 5 t h  C i r .  1 9 8 1 )  ( f i n d i n g  a  v i o l a t i o n  o f  t h e  f a i r  

h o u s i n g  a n d  c i v i l  r i g h t s  s t a t u t e s  o n l y  a f t e r  c o n c l u d i n g  t h a t ,  

a l t h o u g h  t h e  l a n d l o r d  a s s e r t e d  t h a t  h e  r e f u s e d  t o  r e n t  h o u s i n g  

b a s e d  o n  t h e  a p p l i c a n t ' s  m a r i t a l  s t a t u s ,  t h i s  e x c u s e  w a s  a  m e r e  

p r e t e x t  f o r  r a c i a l  d i s c r i m i n a t i o n ) ; s e e  a I s o  J a m e s  A .  K u s h n e r ,  T h e  

F a i r  H o u s i n g  A m e n d m e n t s  A c t  o f  1 9 8 8 :  T h e  S e c o n d  G e n e r a t i o n . o f  F a i r

W h i l e  I  r e c o g n i z e  t h a t  A l a s k a ' s  a n t i d i s c r i m i n a t i o n  
l e g i s l a t i o n  i s  n o t  s u b s t a n t i a l l y  s i m i l a r  t o  c o m p a r a b l e  f e d e r a l  l a w s  
—  s e e . e . g . . H o t e l .  H o t e l .  R e s t a u r a r t .  C o n s t r .  C a m p  E m p l o y e e s  a n d  
B a r t e n d e r s  U n i o n  L o c a l  8 7 9  v .  T h o m a s . 5 5 1  P . 2 d  9 4 2 ,  9 4 5  ( A l a s k a
1 9 7 6 )  —  t h e  m a j o r i t y ' s  f a i l u r e  t o  c i t e  a n y  a u t h o r i t y  f o r  a
c o m p e l l i n g  i n t e r e s t  a t  t h e  s t a t e  l e v e l  i n  t h i s  c a s e  l e a d s  me t o  
m a k e  t h i s  c o m p a r i s o n  f o r  f u r t h e r  g u i d a n c e .

c l a s s i f i c a t i o n s .  See  S t a t e  v .  O s t r o s k v . 667 P . 2d 1184,  1193
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H o u s i n g . 4 2  V a n d .  L .  R e v .  1 0 4 9 ,  1 1 0 6  ( 1 9 8 9 )  ( t h e  F a i r  H o u s i n g  A c t  

d o e s  n o t  p r o t e c t  u n m a r r i e d  c o u p l e s  f r o m  a  l a n d l o r d ' s  r e f u s a l  t o  

r e n t  u n l e s s  a  c a s e  c a n  b e  m a d e  t h a t  t h e  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i s  m e r e l y  a  p r e t e x t  f o r  r a c i a l ,  e t h n i c ,  r e l i g i o u s  

o r  g e n d e r - b a s e d  d i s c r i m i n a t i o n ) .

My r e s e a r c h  h a s  n o t  r e v e a l e d  a  s i n g l e  i n s t a n c e  i n  w h i c h  

t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  e l i m i n a t i n g  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  h a s  b e e n  a c c o r d e d  s u b s t a n t i a l  w e i g h t  w h e n  b a l a n c e d  

a g a i n s t  o t h e r  s t a t e  i n t e r e s t s ,  l e t  a l o n e  f u n d a m e n t a l  c o n s t i t u t i o n a l  

r i g h t s .  I  f i n d  n o t h i n g  t o  s u g g e s t  t h a t  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i s  s o  i n v i d i o u s  a s  t o  o u t w e i g h  t h e  f u n d a m e n t a l  r i g h t  

t o  f r e e  e x e r c i s e  o f  r e l i g i o n .

T h e  m a j o r i t y  c o m m e n t s  t h a t  i t s  r e s u l t  t o d a y  i s  j u s t i f i e d  

b e c a u s e  S w a n n e r ' s  r i g h t  t o  t h e  f r e e  e x e r c i s e  o f  h i s  r e l i g i o u s  

b e l i e f s  m u s t  b e  a c c o r d e d  l e s s  w e i g h t  s i n c e  h e  h a s  e n t e r e d  t h e  

c o m m e r c i a l  a r e n a .  O p i n i o n  a t  1 9 - 2 1 .  A s  d i s c u s s e d  a b o v e ,  i t  i s  

w e l l - a c c e p t e d  t h a t  a n  i n d i v i d u a l ' s  r i g h t  t o  r e l i g i o u s  f r e e d o m  w i l l  

n o t  a n d  c a n n o t  a l w a y s  o v e r r i d e  o t h e r  i n t e r e s t s .  S e e , e . g . . U n i t e d  

S t a t e s  v .  L e e . 4 5 5  U . S .  2 5 2 ,  2 6 1  ( 1 9 8 2 )  ( r e j e c t i n g  A m i s h  e m p l o y e r ' s  

c l a i m  t h a t  i m p o s i t i o n  o f  s o c i a l  s e c u r i t y  t a x e s  v i o l a t e d  h i s  f r e e  

e x e r c i s e  r i g h t s )  . H o w e v e r ,  n e i t h e r  L e e  n o r  a n y  o t h e r  c a s e  o f  w h i c h  

I  am  a w a r e  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  i n d i v i d u a l s  l i k e  S c a n n e r  

a l t o g e t h e r  w a i v e  t h e i r  c o n s t i t u t i o n a l  r i g h t  t o  t h e  f r e e  e x e r c i s e  

o f  r e l i g i o n  s i m p l y  b e c a u s e  a  c o n f l i c t  b e t w e e n  t h e i r  r e l i g i o u s  f a i t h  

a n d  s o m e  l e g i s l a t i o n  o c c u r s  i n  a  c o m m e r c i a l  c o n t e x t .  T o  t h e  

c o n t r a r y ,  t h e  L e e  C o u r t  r e c o g n i z e d  t h a t ,  e v e n  i n  a  c o m m e r c i a l
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s e t t i n g ,  t h e  s t a t e  m u s t  j u s t i f y  i t s  l i m i t a t i o n  o n  r e l i g i o u s  l i b e r t y  

b y  s h o w i n g  t h e  l i m i t a t i o n  i s  " e s s e n t i a l  t o  a c c o m p l i s h  a n  o v e r r i d i n g  

g o v e r n m e n t a l  i n t e r e s t . "  I d .  a t  2 5 7 - 5 8 .  T h e  A E R C  h a s  s i m p l y  f a i l e d  

t o  m e e t  t h a t  b u r d e n  h e r e .

T h e  m a j o r i t y  s u g g e s t s  t h a t  S w a n n e r ' s  c o n s t i t u t i o n a l  

r i g h t s  m u s t  b e  a c c o r d e d  l e s s e r  w e i g h t  b e c a u s e  h e  v o l u n t a r i l y  

e n g a g e s  i n  t h e  p r o p e r t y  m a n a g e m e n t  i n d u s t r y ,  a n d  h i s  r i g h t  t o  

e n g a g e  i n  t h a t  b u s i n e s s  i s  n o t  e n t i t l e d  t o  j u d i c i a l  p r o t e c t i o n .  

O p i n i o n  a t  2 0 - 2 1 .  H o w e v e r ,  t h i s  c o u r t  h a s  s t a t e d  t h a t  " t h e  r i g h t  

t o  e n g a g e  i n  a n  e c o n o m i c  e n d e a v o r  w i t h i n  a  p a r t i c u l a r  i n d u s t r y  i s  

a n  ' i m p o r t a n t '  r i g h t  f o r  s t a t e  e q u a l  p r o t e c t i o n  p u r p o s e s . "  S t a t e  

v .  E n s e r c h  A l a s k a  C o n s t r . , I n c . . 7 8 7  P . 2 d  6 2 4 ,  6 3 2  ( A l a s k a  1 9 8 9 )  

( c i t i n g  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n  v .  A p o k e d a k . 6 0 6  P . 2 d  

1 2 5 5 ,  1 2 6 6  ( A l a s k a  1 9 8 0 ) ) .  T h e  a b i l i t y  t o  p a r t i c i p a t e  i n  a

p a r t i c u l a r  i n d u s t r y ,  s u c h  a s  r e n t a l  p r o p e r t y  m a n a g e m e n t ,  i s  

t h e r e f o r e  e n t i t l e d  t o  m o r e  p r o t e c t i o n  u r n  -sr  o u r  s t a t e  c o n s t i t u t i o n  

t h a n  t h e  m a j o r i t y  a c k n o w l e d g e s .

T h e  m a j o r i t y  i n c o r r e c t l y  r e l i e s  o n  S e w a r d  C h a p e l  t o  

a r r i v e  a t  i t s  c o n t r a r y  c o n c l u s i o n .  U n l i k e  t h e  p r e s e n t  c a s e ,  S e w a r d  

C h a p e l  d i d  n o t  i n v o l v e  a  f o r c e d  d e c i s i o n  b e t w e e n  g i v i n g  u p  o n e ' s  

l i v e l i h o o d  o r  v i o l a t i n g  o n e ' s  r e l i g i o u s  b e l i e f s .  I n  S e w a r d  C h a p e l , 

w e  m e r e l y  f o u n d  t h a t  n o  r e l i g i o u s  b e l i e f  r e q u i r e d  a n  e x c e p t i o n  t o  

c i t y  z o n i n g  l a w s  p r o h i b i t i n g  t h e  l o c a t i o n  o f  a  p a r o c h i a l  s c h o o l  o n  

a  s p e c i f i c  s i t e .  6 5 5  P . 2 d  a t  1 3 0 2 .  N o a c t i v i t y  w a s  t o t a l l y  

p r o h i b i t e d ;  o n l y  t h e  p l a c e  i n  w h i c h  i t  c o u l d  b e  c o n d u c t e d  w a s  b e i n g  

r e g u l a t e d .  I  b e l i e v e  t h a t  t h e r e  i s  a  s i g n i f i c a n t  d i f f e r e n c e
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b e t w e e n  t h e  i n c o n v e n i e n c e  p l a c e d  u p o n  S e w a r d  C h a p e l  a n d  t h e  t o t a l

a b r o g a t i o n  o f  M r .  S w a n n e r ' s  r i g h t  t o  e a r n  a  l i v i n g  i n  h i s  c h o s e n

p r o f e s s i o n  w h i l e  a b i d i n g  b y  h i s  s i n c e r e l y  h e l d  r e l i g i o u s  b e l i e f s .

T h e r e  i s  n o  b a s i s  i n  t h e  r e c o r d  t o  c o n c l u d e  t h a t  a n  
e x e m p t i o n  i n  t h i s  c a s e  w o u l d  c r e a t e  a  s u b s t a n t i a l  t h r e a t  
o f  h a r m .

I n  F r a n k , t h i s  c o u r t  r e q u i r e d  t h a t  t h e  s t a t e  e s t a b l i s h

p r e c i s e l y  h o w  i t s  i n t e r e s t  w o u l d  s u f f e r  i f  a n  e x e m p t i o n  w a s  g r a n t e d

t o  a c c o m m o d a t e  t h e  r e l i g i o u s  c o n d u c t  a t  i s s u e .  6 0 4  P . 2 d  a t  1 0 7 3 .

T h u s ,  e v e n  a c c e p t i n g  t h a t  t h e  g o v e r n m e n t  h a s  a  s t r o n g  i n t e r e s t  i n

a s s u r i n g  a v a i l a b l e  h o u s i n g ,  t h e  A E R C  m u s t  s h o w  h o w  t h i s  i n t e r e s t

w i l l  s u f f e r  i n  r e a l  t e r m s  i f  a n  e x e m p t i o n  i s  g r a n t e d  t o  S w a n n e r .

I  s e e  n o  e v i d e n c e  w h a t s o e v e r  i n  t h e  r e c o r d  t o  s u g g e s t

t h a t  S w a n n e r ' s  c o n d u c t  p o s e s  a  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,

p e a c e  o r  o r d e r  s u c h  t h a t  t h e  b u r d e n  o n  S w a n n e r ' s  r i g h t s  i s

j u s t i f i e d .  F o r  t h i s  r e a s o n ,  I  f a i l  t o  s e e  w h y  a n  e x e m p t i o n  t o

a c c o m m o d a t e  S w a n n e r ' s  r e l i g i o u s  b e l i e f s  i s  n o t  w a r r a n t e d .  M e r e

s p e c u l a t i o n  t h a t  h o u s i n g  f o r  u n m a r r i e d  c o u p l e s  m a y  b e c o m e  s c a r c e

i f  a n  e x e m p t i o n  i s  g r a n t e d  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  a

c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t .  I n  F r a n v . w e  s p e c i f i c a l l y

c r i t i c i z e d  t h e  s t a t e  f o r  s p e c u l a t i n g ,  w i t h o u t  a n y  s u p p o r t i n g  d a t a ,

t h a t  a n  e x e m p t i o n  t o  m o o s e  h u n t i n g  r e g u l a t i o n s  f o r  a n  A t h a b a s c a n

f u n e r a l  p o t l a t c h  w o u l d  o p e n  t h e  f l o c d  g a t e s  t o  w i d e s p r e a d  p o a c h i n g .
*

I d .  a t  1 0 7 4 .  We s t a t e d :  " ' J u s t i f i c a t i o n s  f o u n d e d  o n l y  o n  f e a r  a n d

a p p r e h e n s i o n  a r e  i n s u f f i c i e n t  t o  o v e r c o m e  r i g h t s  a s s e r t e d  u n d e r  

t h e  F i r s t  A m e n d m e n t . ' "  I d . ( q u o t i n g  T e t e r u d  v .  B u r n s . 5 2 2  F . 2 d  

3 5 7 ,  3 6 1 - 6 2  ( 8 t h  c i r .  1 9 7 5 ) ) .  We f u r t h e r  f o u n d  t h a t ,  s i n c e  t h e
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