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P.O.Box noooi 
Juneau. Alaska 9S011-OOO1 

(907) <366-3500

S t a t e  o f  A l a s k a
arnce  or the governor

J'JNEAO

February 15, 1994

The Honorable Mike Miller 
Chairman
Senate Resources Committee 
Capitol Building, Room 423  
Juneau, AK 99811

Dear Senator Miller:

As a result o f several unfavorable court decisions, the Administration simply 
cannot guarantee the continued efficacy o f the state's oil and gas leasing program. 
Each o f the decisions has had the effect o f expanding the scope o f best interest 
findings and coastal zone consistency determinations well beyond the letter o f  the 
law, and, we believe, beyond the intern o f the Legislature. The court has made 
dear that, in the absence o f specific legislative intent to the contrary, it  w ill set oil 
and gas leasing policy by imposing its own standards on the scope and content o f 
best interest findings and coastal zone consistency determinations related to lease 
sales.

Following the most recent adverse decision, the Superior Court's injunction o f 
Lease Sale 78, Governor Hickel asked that / coordinate the Administration's review  
o f statutory amendments necessary to address this problem. Participants in that 
review included the Commissioners o f Commerce and Economic Development, 
Environmental Conservation, Fish and Game, and Natural Resources, as well as the 
Director o f the Division o f Governmental Coordination, other representatives o f the 
Governor's Office and me.

We have carefully reviewed the language o f S.B. 308 and are convinced that it 
represents a realistic common-sense approach tovjard resolving the growing threat 
to the state's leasing program. We believe that its careful definition o f the scope 
o f best interest finding and CZM determinations, coupled with an explicit 
acceptance o f phased determinations when the agency has the authority to further 
condition subsequent project approvals, w ill discourage litigation based upon 
speculation and better serve the public interest.

Your committee's bill w ill also further several other goals to which the 
Administration is committed. It w ill ensure a best interest finding and CZM



consistency procedure that is factual, fair and timely. It will also reduce litigation 
risks substantially, and, therefore, reduce litigation costs. We believe that S.B. 
308 will accomplish these worthwhile goals while providing for meaningful and 
undiminished public review and participation in the leasing program.

On behalf o f the Administration, / appreciate the willingness of you and your 
committee to promptly address this difficult issue. I pledge our full and undivided 
support in working to assure passage o f S.B. 308.

The Honorable Mike Miller
February 15, 1994
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Sincerely,



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS A G E N C Y  

S T A T E  O F  A L A S K A
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

130 Seward Street, Suite 409
Juneau, Alaska 99801-2105

M E M O R A N D U M February 17, 1994

SUBJECT:

TO:

FROM:

Senate Bill 308 -- Sectional Analysis (Work Order No. S- 
LS1689\E)

Senator Mike Miller, Chair 
Senate Resources Committee 
ATTN: Teresa Sager-Stancliff

Jack Chenowet 
Legislative G

The bill’s title describes the measure as one to modify administrative procedures and 
decisions relating to uses and disposition of state land, property, and resources, and 
related interests and to similar purposes subject to the state’s coastal management 
program. As introduced, the measure is applicable to administrative procedures and 
decisions made by the commissioner of natural resources under the Alaska Land Act 
(AS 38.05) y  and by the party charged with making consistency determinations

U The is iue appears to arise out o f a decision adverse to the D epartm ent o f N atura l 
Resources in the issue o f coal m in ing perm its under the state’s Surface Coal M in ing  C on tro l 
Act, AS 27.21. In  Trustees fo r Alaska v. Gorsuch. 835 P.2d 1239 (Alaska 1992), the court 
disposed o f one issue in  favor o f the p la in tiffs by noting that "statutory language docs support 
Trustees’ . . .  argument that [the department] may not ignore cumulative effects o f  m in ing  and 
related support facilities by unreasonably restricting its ju risd ic tion  and disregarding the 
effects o f  activities outside that ju risd ic tion ." Looking, firs t, at purposes and policies that 
underlay the statutes in question, the court reached this determ ination:

These purposes cannot be accomplished by ignoring cumulative impacts.
Based on the policies inherent in these purposes, we conclude tha t D N R  
may not ignore cum ulative effects o f m in ing and related support fac ilities by 
unreasonably restricting its ju risd ic tion  o r by perm itting  facilities separately.
These purposes require that at the tim e D N R  reviews any [Surface G )a l 
M in ing  C on tro l A c t] perm it application it consider the probable cum ulative 
impact o f  a ll anticipated activities which w ill be part o f a "surface coal 
m in ing  operation," whether or not the activities arc part o f the perm it under 
review. I f  D N R  determines that the cumulative effect is problem atic, the 
problems must be resolved before the in itia l perm it is approved.

8 3 5  P .2 d  a t 1246 .



*

/ laska Land Act: Department of Natural Resources —

AS 38.05.035(e) directs the director of the division of lands to make written "best 
interest" findings in a range of applications and actions involving the lease, sale, or 
other disposal of state land, resources, property, or interests in them. The significant 
substantive change wrought to that subsection by the measure’s bill section 1 would 
authorize the division director to

-- (1) define "the scope of the administrative review on which the director’s 
determination is [to be] based, and the scope of the written finding supporting that 
determination"; further, m Jer the limitation proposed, that scope and that written 
finding are proposed to be limited to "only reasonably foreseeable, nonspeculative, 
direct effects of the uses proposed to be authorized by the disposal";

-  (2) restrict the scope of the review and the written finding, consistent with 
the "nonspeculative" element,

-- to applicable law and to facts that the director "finds are material to 
the determination and that are known to the director" or the knowledge of 
which derives from the administrative review process; and

Senator M ike M iller
February 17, 1994
Page 2

under the  coastal m anagem ent program  (AS 46.40). ^

^  On the m atter of review of cumulative impacts, the Gorsuch conclusion was 
followed in Trustees for Alaska v. Department of Natural Resources. 851 P.2d 1340 (Alaska 
1993), a challenge to the Camden Bay lease sale, Lease Sale 50, wherein the departm ent had 
been charged with making a consistency determination under the Alaska coastal management 
program, a determ ination that plaintiffs contended was inadequate. Again, the court noted:

. . .  [D eferring a careful and detailed look at particularized geophysical 
hazards to later stages o f the development process, as DNR evidently 
intends, entails certain practical risks. First, D N R’s method means that 
particularized geophysical hazards will be considered on a lcase-site-by-lcase- 
sitc basis. This may tend to mask appreciation of any cumulative environ­
mental threat that would otherwise be apparent if DNR began with a 
detailed and comprehensive identification of those hazards. Second, as we 
noted in Trustees for Alaska v. Gorsuch. 835 P.2d 1239, 1246 n. 6 ( /Jask a  
1992), the more segmented an assessment of environmental hazards, the 
greater the risk that prior permits will compel DNR to approve later, 
environmentally unsound permits.

Trustees for Alaska v. State. Departm ent of Natural Resources, 851 P.2d 1340, at 1346.

-2-



-  to related issues that the director finds are relevant to the determina­
tion of whether the disposal proposed will best serve the interests of the state; 
and

-- (3) give consideration to the disposal by phases if the proposed disposal 
involves a multiphased development when the department determines that each of 
the contingencies set out for phased consideration are present.

AS 38.05.035(g) sets additional parameters on the making of a written best interest 
finding. As to the discussion of the issues that the director is to present in the 
finding, the amendment proposed by the measure’s bill section 2 would (1) 
incorporate reference to the modified scope of administrative review that the director 
is authorized to make under the amendment made in the preceding bill section, and
(2) insert "nonspeculative" as an additional modifier to two particular elements that 
are to be addressed in that discussion.

*

Consistency determinations: Coastal Management Program --

Like considerations motivate the proposed modification of the consistency determina­
tion process under the Alaska coastal management program, and like results are 
intended.

Borrowing the term from the federal program, under the Alaska coastal management 
program "consistency determinations" are administrative reviews intended to ascertain 
whether or not "uses and activities" proposed to be conducted in the coastal area are 
consistent with standards adopted by the state and its coastal resource districts. 
AS 46.40.100; 6 AAC 80.010(b). When required for a federal project, or when the 
proposed activity involves the permits of two or more state agency, the division of 
governmental coordination is the party responsible for making the consistency 
determination. When the only permits required are all to be issued by one agency, 
and that is almost always one of the three "resource agencies," the Departments of 
Environmental Conservation, Fish and Game, and Natural Resources, that single 
agency becomes the party responsible for making the consistency determination.

S enato r M ike Miller
February  17, 1994
Page 3



Senator M ike Miller
February 17, 1994
Page 4

The addition of AS 46.40.094, added by bill section 3. essentially duplicates the 
principles outlined for Department of Natural Resources by bill section 1 and makes 
them applicable in the context of coastal management consrtency determination.

♦

Section 4 of the bill gives it an immediate effective date.

JBC:gc
94-132.g!c

-4-



OFFICE OF THE A TTORNEY GENERAL

F e b r u a r y  22, 1994

J a m e s  Ea son , D i r e c t o r  
S t a t e  c.f A l a s k a
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  (
D i v i s i o n  of Oi l a n d  G a s  
P.O. B o x  1 0 7 0 3 4
A n c h o r a g e ,  A l a s k a  9 9 5 1 0 - 0 7 3 4  

D e a r  Jim;

Y o u  ha v e a s k e d  tha t the D e p a r t m e n t  of L a w  c o m m e n t  on  
the a u t h o r i t y  of die D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  (DNR) to 
r e s t r i c t  o r  c o n d i t i o n  an  oi l  an d  ga s  l e s s e e’s u s e  of l e a s e d  l a n d s
a f t e r  i s s u a n c e  of a lease.* DNR m a y  c o n d i t i o n  a l e s s e e ' s  r ig ht
to u s e  of th e l an ds  w i t h i n  a l ea se o n  a u t h o r i t y  a r i s i n g  f r o m  tw o  
b a s e s :  (1) th e s t a t u t o r y  r i gh t to i n c l u d e  c o n d i t i o n s  in l e a s e s
w h e n  i s s u e d  a n d  (2) th e s t a t e ' s  p o l i c e  p o w e r  to r e g u l a t e  u s e s  to 
p r o t e c t  t h e  p u b l i c  health, safety, a n d  w e l f a r e .

T h e  A l a s k a  L a n d  A c t  p r o v i d e s  the s t a t u t o r y  r i g h t  to 
i n c l u d e  c o n d i t i o n s  in a lease, as follows:

U p o n  a w r i t t e n  fi n d i n g  that the i n t e r e s t s  of
the s t a t e  w i l l  be  bes t served, the d i r e c t o r
may, w i t h  the c o n s e n t  of the c o m m i s s i o n e r ,  
a p p r o v e  c o n t r a c t s  for the sale, lease, or 
o t h e r  d i s p o s a l  o f a v a i l a b l e  land, r e s o u r c e s ,  
p r o p e r t y  o r  i n t e r e s t  in them, and, in 
a d d i t i o n  to the c o n d i t i o n s  a n a  l i m i t a t i o n s  
i m p o s e d  b y  law, m a y  i m p o s e  a d d i t i o n a l  
c o n d i t i o n s  o r  l i m i t a t i o n s  in the c o n t r a c t s  as 
the  d i r e c t o r  d e t e r m i n e s ,  w i t h  the c o n s e n t  of 
the c o m m i s s i o n e r , w i l l  b e s t  s e r v e  the 
i n t e r e s t s  of  the state.

A S  3 6 . 0 5 . 0 3 5 ( e ) .  T h e r e f o r e ,  w h e n  a final f i n d i n g  that  the sa le  
of oil  a n d  g a s  l e a s e s  is in the best i n t e r e s t  of  the s t a t e  
i n c l u d e s  m i t i g a t i o n  m e a s u r e s  r e s t r i c t i n g  o r  r e s e r v i n g  the r i g h t  
to r e s t r i c t  uses, t h o s e  mea.sures m u s t  th e n b e i n c o r p o r a t e d  int o 
l e a s e s  i s s u e d  p u r s u a n t  to tha t sale. A n y  b i d d e r  is t h e r e f o r e  on

D E P A R T M E N T  O F  L A W

1 T h i s  l e t t e r  a d d r e s s e s  o n l y  oii a n d  g a s  l e a s e s  a n d  d o e s  
no t a d d r e s s  s u b s e q u e n t  p e r m i t s  or a u t h o r i z a t t o n s  by o t h e r  
a g e n c i e s .

James Eo»wn lc:Lcei: 2 /  2 2 /  9 4 P.Mje l

P LE A SE  R EP LY TO;

1 0 3 1  W E S T 4 T H  A V E N U E ,  S U I T E  2 0 0  

T  A N C H O R A G E ,  A L A S K A  0 0 5 0 1 - 1 0 9 4  

P H O N E .  ( 0 0 7 ) 2 0 0 - 5 1 0 0  

F A X :  ( 0 0 7 )  2 7 6 - 3 6 9 7

□ K E Y  B A  N K  B  U I L D I N G

1 0 0  C U S H M A N  S T ,  S U I T E  - 1 0 0  

F A I R B A N K S ,  A O \ S K A  0 9 7 0 1 - 1 6 7 9  

P R O N E :  ( 9 0 7 )  4 5 1 - 2 8 1 1

F A X :  ( 9 0 7 )  4 5 1 - 2 0 4 6

O P O .  B O X  1 1 0 3 0 0  - S T A T E  C A P I T O L  

J U N E A U .  A L A S K A  9 9 6 1 1 - 0 3 0 0  

P H O N E :  ( 9 0 7 )  4 6 5 - 3 6 0 0

F A X :  ( 0 0 7 )  4 6 5 - 6 7 3 5

WALTER J. HICKEL. G O V E R N O R

0J-C51M



A d d i t i o n a l l y ,  u n d e r  the last s t a n d a r d  of the l i m i t s  o n  s u c h  
r e s t r i c t i o n s  in t h a t  s u b p a r a g r a p h ,  a n y  use c o n t r a r y  t o s u c h  a 
r e s t r i c t i o n  c a n n o t  be  a " r e a s o n a b l e  use" of t he  l e a s e h o l d  
i n t e r e s t  t h a t  w a s  o f f e r e d  to a n d  a c c e p t e d  b y the l e s s e e . 2

In s u m m a r y ,  D N R  m a y  r e s t r i c t  o r  c o n d i t i o n  u s e s  o f  
l e a s e d  a r e a s  b a s e d  o n  its s t a t u t o r y  a n d  p o l i c e  p o w e r  a u t h o r i t y .  
T h e  te rms, m i t i g a t i o n  mea sur es , s t a t u t e s ,  a n d  r e g u l a t i o n s  
e x i s t i n g  at the t i m e  of the l e a s e  i s s u a n c e  d e t e r m i n e  w h e n  s u c h  
r e s t r i c t i o n s  r e s u l t  in a ta ki n g  w h i c h  r e q u i r e s  c o m p e n s a t i o n .

V e r y  t r u l y  yours,

B R U C E  M. B O T E L H O  
A T T O R N E Y  G E N E R A L

B y : .j___________________

B a r b a r a  F. F u l l m e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

E F F / l w r

2U n d e r  s u b p a r a g r a p h  20 of the c u r r e n t  l e a s e  form, the s t a t e  
m a y  c a n e e 1 a l e a s e  w i t h  a p p r o p r i a t e  c o m p e n s a t i o n  u n d e r  c e r t a i n  
s i t u a t i o n s  i n v o l v i n g  " c o n t i n u e d  o p e r a t i o n s  [that] p r o b a b l y  w i l l  
c a u s e  s e r i o u s  h a r m  o r  d a m a g e  to b i o l o g i c a l  r e s o u r c e s ,  to 
p r o p e r t y ,  to m i n e r a l  re s ou rc es , o r  to the e n v i r o n m e n t  ( i n c l u d i n g  
the  h u m a n  e n v i r o n m e n t )  " w h e r e  "the t h r e a t  o f h a r m  o r  d a m a g e  wi ll  
n o t  d i s a p p e a r  o r  d e c r e a s e  to an a c c e p t a b l e  e x t e n t  w i t h i n  a 
r e a s o n a b l e  p e r i o d  of  tine" an d  the  a d v a n t a g e s  of c a n c e l l a t i o n  
o u t w e i g h  th e  a d v a n t a g e s  of c o n t i n u i n g  the  lease. S u c h  a 
c a n c e l l a t i o n  d i f f e r s  fr o m a r e s t r i c t i o n  t ha t e l i m i n a t e s  
b e n e f i c i a l  u s e  of a l e a s e  b e c a u s e  it is a v o l u n t a r y  a n d  
d i s c r e t i o n a r y  a c t  o n  the s t a t e ' s  p a r t  to t e r m i n a t e  al l r i g h t s  
u n d e r  the l e a s e  u n d e r  c e r t a i n  c o n d i t i o n s ,  w i t h o u t  r e g a r d  to 
w h e t h e r  a c o m p e n s a b l e  t a k i n g  u n d e r  L u c a s  ha s o c c u r r e d .

J-imea Eason letter 2/22/(.“\ Pago I
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U C I M I
UNITED C O O K  INLET DRIFT ASSOCIATION

P.O. Box 389 * Kenai, Alaska 99611 - 0389 
(907) 283-3600 * FAX (907) 283-3306

February 22, 1994 SENT BY TELEFAX

Senator Mike Miller 
Senate Resource Committee

SUBJECT: SB 308

UCIDA Position: Strongly Oppose

Dear Senator Milier,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon 
drift permit holders in Uppnr Cook Inlet. Some 350 permit holders are 
current members of our association. UCIDA is also active at the state and 
federal levels as a member of the Executive Committee of United 
Fishermen of Alaska (UFA).

SB308 turns "public Interest findings" into "Industry Interest 
f in d in g s”. 
SB308 represents a radical change in public policy that affects 
ail "land" disposals - oil & gas, timber and mining. 

SB308 is f iscally irresponsible.

There are many revisions or amendments that may be proposed to "fine 
tune" this legislation - (i.e. remove the proposed changes that would have 
the scope limited to fish and wildlife species and their habitats within 
the lease sale area - pg. 4 @  15-16). However, nothing can “fine tune" the 
goal of this legislation, i.e. to turn the lease sale process into a mere 
"paper transaction” and thereby taking away power from local 
governments and the public and giving it to the state bureaucracy.



DNR directors (oil & gas, timber, mining) will simply state that no one 
may even buy a given lease, it is SPECULATIVE to assume that 
development will occur. Therefore, at the lease sa le stage, even if there 
are reasonably foreseeable effects if development occurs (either fiscal 
effects or environmenta l effects or conflicts with existing users/uses), 
DNR will not have to address and reso lve those i s sues in the state ’s best 
interest at the finding " s tage”.

DNR’s des ire to establish multi-phase development projects is fisca l ly 
irresponsible because once a lease is granted the lessee has a property 
interest. "The State cannot deprive a lessee of the reasonable use of the 
leasehold interest. Sag. Finding at 126, Appendix D, Sample Lease at para. 
9(f), 11 AAC 83.158. The revocation of a lease or the deprivation of the 
reasonable u se  of a le s see ’s  property, would result In the State having to 
pay just compensation to the lessee. Therefore, once it is sues the lease, 
the State is under tremendous pressure to let the les see go forward with 
its exploration and extraction." (Superior Court Judge Cranston, Case No. 
3KN-93-1174 Cl, pages 4-5)

In conclusion, UCIDA opposes SB308 because it does not provide for the 
resolution of reasonably foreseeable effects at the lease stage, it 
deprives local governments and the public of meaningful input, and it is 
fiscal ly irresponsible. We respectful ly requast that the Senate Resource 
Committee not pass out this legislation. Further, should DNR require more 
staff, we a lso respectful ly sugges t that your committee might urge the 
legislature to provide more funding so that the existing lease process 
proceed in the public's "best interest".

We would appreciate it if you would provide all committee members a 
copy of our comments.

Sinrofoiv/

Senator Miller
February 22, 1994
Page 2 of 3

Theo Matthews 
Adm in is t ra t ive  A ss i s tan t



CC Governor Nickel
House Resource Committee 
Sena to r  Little 
Senator Salo 
Representat ive Davis 
Representat ive Navarre 
Representa t ive Phill ips

Senator Miller
February 22, 1994
Page 3 of 3

UFA
ADF&G
ADEC
Attorney General 
Cook Inlet RCAC



FEB-23-94 WED 12:02 DIV OF OIL AND GAS FAX NO. 9075623852 P. 01/08

S t a t e  o f  A l a s k a ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s

DIVISION OF OIL AND GAS - DIRECTOR’S OFFICE 
3601 C Street, Suite 1380, Anchorage, Alaska 99503

FAX 907/562-3552 
PHONE 907/762-2549

F A X  T R A N S M I T T A L

DATE & TIM E: February 23, 1994 11:45 a.m.

t o : Teresa Sager Stancliff 
c/o Senator Mike Miller

Fax 465-3883

f r o m : Roberta Keith

NUMBER PAGES (INCLUDING COVER): 8

COMMENTS:

Jim Eason asked that I fax these materials to you - he said you may want to include in the 
record.



WALTER J. HlCKEL. GOVERNOR

D E P T .  O F  N A T U R A L  R E S O U R C E S PO BOX '0703*
ANCHORAGE. ALASKA 99S:t5-7234 
PHONE; ;WJ7) 762-2553

DIVISION OF OIL AND (MS (907)762-2547

February 23. 1994

Walt Furnace, General Manager Via Fax 561-8870
The Alliance
4220 "B" Street. Suite 200 
Anchorage, Alaska 99503-5911

Dear Mr. Furnace:

Late yesterday afternoon the Alaska Supreme Court acted on the state’s Petition for Review 
of Judge Cranston’s Injunction of Lease Sale 78. Cook Inlet. I have enclosed a copy of the 
Order from the Supreme Court. You will note that the Supreme Court denied our petition 
for review and. in so doing, provided no indication of its reason for doing so.

Those of you who have participated in hearings on SB 308 or HB 474 are no doubt aware 
that a constant theme of those who are opposed to this legislation is that "there is no 
problem" or "there is no need for rapid legislative action." Those comments are seriously 
undercut by the Alaska Supreme Court’s decision yesterday. That decision emphatically 
underscores the need for legislative action this session to reestablish a reasonable balance 
to the administration of the state’s leasing program. Absent this legislation, virtually every 
lease sale which the stu.e proposes to conduct under its current Five-Year Schedule is at 
jeopardy.

We urge you to review this issue carefully and to support passage of SE 308 and HB 474.

Sincerely,

James t .  Lason 
Director

Enclosure

cc: Kykc Parker
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WALTER J. Hic.H~L. GOVERNOR

DEPT. OF NATURAL RESOURCES 30- SOX 107034
ANCMOPAGE. ALASKA 99510-7034 
“ HONE: (907) 7b2-'<’553

DIVISION C F OIL AND GAS

(907)762-2547

February 23, 1994

The Honorable Drue Pearce 
Alaska State Legislature 
State Capitol. Room 508 
Juneau, Alaska 99801-1182

Dear Senator Pearce:

As you requested during the Senate Resources Committee hearing on SB 308 yesterday, 1 
have enclosed two documents which demonstrate the milestones from the first 
announcement of a posted oil and gas lease sale to the lease sale itself. The first enclosure 
is a table from page 7 of the 1993 Five-Year Oil and Gas Leasing Program. This enclosure 
demonstrates the "generic" timeline to which all lease sales, with the exception of exempt 
sales, are applicable.

In addition to the "minimum" number of events outlined in enclosure No. 1, there may be 
additional hearings or other notices related to a specific sale. For example, 1 have enclosed 
a chronology for the milestones related to Sale 78, the proposed Cook Inlet Sale, that was 
recently enjoined by the Superior Court.

If you have additional questions or need other materials, please feel free to call.

Sincerely,

  .

Director

Enclosures

J2391dp.)«



F i v e -Ye a r  O i l  a n d  G a s  L e a s i n g  P r o g r a m

A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

D i v i s i o n  o f  O i l  a n d  G a s

Proposed Sale Area & D ate 1992 1993 1994 1995 V)% 1997 |

O' N U J F M A M J J  A S 0 N 0 J F M A VI J J A S O N D J FM A M J J A S C N 0 J F M A M J J A S 0 N D J F M A M J J A S 0 N D

16 & Coc k Inlet 1-93 F s

67A-W Cock Inlet 1-93 F s

7 7 * Miiiiudmk 5-93 P M F S

7<iAAV Knpuruk Uplands 5-93 F S

57 Nortli Slope I'cKitliills 9-93 P M F S

78 Cook Inlet 1-94 P M F s

79 , Cn|rc Ynknlugu 7-94 L c
3

p M F S
' I

80 Shnviovlk 11-94 L P N F S

81 Hcimfort Sen 4-95 I
3

P M F S

82 ley Cape 7-95 L P M F $

83 Western llemirorl Sen 11-95 C
2

I C
i

P M F S

81 Copper River 4-96 A C
2

L C
3

P M F S

85 Cook In le t/ 
Sliclikor Strait

7-96 A 2
2

I C1v
P M F S

86 Western llcnnlort Sea 11-96 A C
5

L C
3

P w F S

87 Kupnruk Uplands 4-9" A C
2

L C
3

P M F S

M North Slope Foothills 7-97 A 2
2

L C P N F S

89 F.asfcrn Itcnoforl Sen 11-97 A C
?

L p  
1 3

P M F S

-j —

CVJ

A “  Proposed Sole Aren AJilotl to 5-Yrnr I*roj;rnni.
C =  (*nli Tor Comment*:

1 = Nevr Suits and 5-Year Projjrnm Revisions
NnJed months prior to Additions (A).

2 -  Request for Centra l Inrorninllon
3 = Request fo r Socioeconomic mid i.'nvlrontirenliil Information

L s .rrd ln ilnn ty  Land Status Cheek P -  Preliminary find ing/Notice n? Intent to 
Issue Final Finding (AS 38.05.94S(n)(3)| / 
A CMP Consistency Analysis. ( I f  required.)

M = Public Meeting o r Teleconference F = Klimt Finding niid/orNotire or Suit and Terms 
| AS 38.05.945(a)H)J S =S*le

12/21/92
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Oil and Gas Lease Sale 78 
Public Notification Process

The Division of Oil & Gas mailing list for notification of proposed lease sales is 
comprised of the following:

State and federal agencies 
Oil companies
Boroughs, municipalities and village councils
Newspapers
Radio and TV stations
Environmental and pro-development organizations 
indiviouals expressing interest in lease sales 
All legislators

The sequence of public notification was as follows. Only those notifications in 
bofd print were required by law; all others were done voluntarily by the Division 
of Oil and Gas:

Oct 9, 1989 : Call for Comments (lists areas to be added to leasing schedule)
sent to all on mailing list

Jan 1991: Sale Added to Five-YeatJ. easing . Program
published in Five-Year Oil and Gas Leasing Program

Feb 26. 1991: Call for Comments (General information) 
sent to all on mailing list

Oct 22, 1991: Supplemental Call for Comments-(area expanded t.i Homer)
sent to all on mailing list

Jul 21, 1992: Call for Nominations
sent to oil companies on mailing list

Oct 27, 1992: Call for Comments (Socioeconomic and Environmental Info)
sent to all on mailing list

Jul 15. 1993: Notice of intent to issue Final Finding and De.cisten.
sent to all on mailing list
ads in newspapers (Anchorage, Juneau, Fairbanks, Kenai, Homer*) 

*Also published on Jul 22  
sent to ail affected post offices within sale area for posting
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Certified Letter to Boroughs and_Mmic ipa l i t ies 
sent to affected boroughs and municipalities 

Preliminary Finding of the Director 
sent to state and federal agencies

multiple Copies sent to local libraries and to State Library in Juneau 
sent to boroughs and municipalities 
sent to organizations and individuals who have commented 

Public Service Announcement 
sent to local radio and TV stations

Aug 12. 1993: Kenai Peninsula Borough Public Hearing in H o m e r

Aug 13. 1993: Notice of Extension of Deadline for Comments Until Aug 24
published in Anchorage, Juneau. Kenai. Fairbanks, and Homer papers

Oct 19. 1993: Final Finding of Director
sent to state and federal agencies 
sent to legislators from affected area 
sent to all who commented on Preliminary Finding 
multiple copies sent to local libraries and to State Library in Juneau 

Certified Letter to Boroughs, and Muncipalitie.s 
sent to affected boroughs and municipalities 

Sale Announcement 
sent to all on Mailing List
published in local and statewide papers (same as for Aug 13 Notice) 
posted at all affected post offices within sale area 

P ublic  S erv ice  A nnouncem ent 
sent to local radio and TV stations

Nov 13. 1993: Kenai Peninsula Borough Assembly Public Hearing in Ninilchik

Jan 25, 1994: Lease Sale 78 (Stayed by the Superior Court)
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WALTER J. RICKEL, G O V E R N O R

PO  BOX S07334
ANCHORAGE, ALASKA 995!0-rC3A 
PHONE: !'JCT! ̂ 0:-25S3

(907)762-2547

The Honorable Albert Adams 
Alaska State Legislature 
Room 417 
State Capitol
Juneau, Alaska 99801-1182 

Dear Senator Adams:

There is legislation in the Senate, SB 308, and in the House, HB 474, which responds to a 
number of Superior Court and Alaska Supreme Court decisions affecting the state’s ability 
to continue its competitive oil and gas leasing program. Passage of this legislation this 
session is vital to assuring the viability of that program and the continuation of the many 
benefits which it provides to all Alaskans.

I have enclosed a number of documents related to this legislation in anticipation that you 
may have questions concerning cither the need for this legislation or what: ic legislation is 
intended to accomplish. Among the enclosures is the Alaska Supreme Court’s February 22, 
1994 denial of the state’s petition for its review of the Superior Court’s injunction of Sale 
78. This final action by the Alaska Supreme Court underscores the need for addressing and 
passing this legislation this session.

Meanwhile, I would appreciate the opportunity, at your convenience, to discuss the 
legislation with you. If you have any questions concerning the enclosures, please feel free 
to call.

Sincerely,

Director

Enclosures:
Letter from Shelby Stastny 
4 speaking documents.
Copy of amended legislation. 
Order from the Supreme Court.

cc: Kyle Parker

DEPT. OF NATURAL RESOURCES

DIVISION OF OIL AND GAS
February 23, 1994



T h e  A l a s k a  S u p r e m e  C o u r t  W o u l d  H a v e  DNR 
D o  N E P A - L i k e  B e s t  I n t e r e s t  F i n d i n g s  

F o r  I t s  L e a s e  S a l e s

“ T he  reco rd  ind ica tes  that the federa l g o ve rn m e n t has conducted  e n v iro n m e n ta l im p ac t 
s tu d ie s ....D N R  can e m u la te  these s tu d ie s .”

Alaska Supreme Court— Goodnews Bay Decision

W h a t  W o u l d  B e  T h e  C o s t ?

DNR’s Best interest Findings, prepared by a staff of five, averase 
$105,000 each

• T he  M in e ra ls  M anagem en t S e rv ice  (M M S )  E IS ’ s average $50 0 ,0 0 0  each

• M M S  e m p lo y s  53 people  in  th e ir  leasing  section , w h ic h  is respons ib le  fo r  p ro d u c in g  
the E IS

• M M S  has spent S72.6 m il l io n  fo r  e n v iro n m e n ta l studies w ith in  the C o o k  In le t reg ion

DNR Would Have To Greatly Increase Its Operating Budget And 
Staff Level In Order To Fund The Necessary Environmental Studies 

And Prepare The Document

Would The Number Of Sales Decrease? YES!

• In  14 years  o f  leas ing  since 1979. D N R  has he ld  42  lease sales, a ve rag ing  three sales 
pe r year

• M M S  has he ld  o n ly  15 A la s k a  O C S lease sales in  the 17 years s ince  1976, w hen  the 
Federa l p ro g ra m  began in  A la ska

• W ith  increased best in te rest f in d in g  requ irem en ts , D N R  w o u ld  be able to  co nd uc t o n ly  
one lease sale e ve ry  18 m on ths

Would EIS’s Prevent Lawsuits? NO!

• Based on a lleged  N E P A  v io la tio n s  and on the E IS fin d in g s , la w su its  w ere  f ile d  aga inst 
h a lf  o f  the M M S  iease sales

• T hese  la w s u its  resu lted  in  tw o  sales b e ing  e n jo in e d , and tw o  sales b e ing  postponed  by 
M M S

—  DNR: POTENTIAL IMPACT W/0 LEGISLATION



G iv e n  the re q u ire d  fu n d in g  fo r  s ta ff  and e n v iro n m e n ta l s tud ies, D N R  c o u ld  e m u la te  the 
fe d e ra l E IS  process.

H o w e v e r, d o in g  so  w o u ld  m ean a trem endous increase in o p e ra tin g  costs; a s ig n if ic a n t 
re d u c tio n  in the n um be r o f  lease sales he ld ; a decrease in  state revenue; a d e la y  in  fu tu re  
revenue  re su ltin g  fro m  new  d iscove ries ; and no guarantee that l it ig a t io n  w o u ld  be reduced.

C o n c l u s i o n :

DESPITE THE STUDIES, DESPITE THE TREMENDOUS EXPENSE

N O  O il  O r G as h a s  b e e n  p r o d u c e d  f r o m  A l a s k a ’s
Fe d e r a l  W a t e r s



S a l e  78 -  T h e  P r o b l e m  -  A  C a s e  S t u d y

t r u s t e e s  C r e a t e  a  c o n f l ic t :

“ T he re  is  a m p le — and u nco n tro ve rte d — evidence  that these uses and a c tiv it ie s  s im p ly  cannot 
co e x is t w ith  c e rta in  o il  and gas e x p lo ra tio n  and deve lo pm e n t a c tiv it ie s . T o  take a s im p le  e xam p le , 
assum e tha t an o il  co m p a n y  purchases a m a rine  trac t sou th  o f  K a s i lo f  and, d u r in g  e x p lo ra tio n , 
d isco ve rs  a c o m m e rc ia lly  v ia b le  depos it o f  o il.  T he  com pany  then p laces a p ro d u c tio n  p la tfo rm  on 
its  trac t, in  the hea rt o f  the f is h in g  g rounds . G ive n  the area's ex tre m e  tides and  s trong  cu rren ts  no 
fis h in g  c o u ld  o c c u r  w ith in ,  at best, a h a lf-m ile  c irc le  a round  the p la tfo rm . T h e  dange r is s im p ly  
too  g reat that a net. o r  a boat, w i l l  get w rapped  up w ith  the p la tfo rm .”

T ru s te e s , e l u l. "R e sp o n se  to  S ta te 's P e tit io n  to  the A la s k a  S up rem e  C o u rt lo r  R e v ie w  o f  S a le  78 In ju n c t io n "

REALITY:

T h e re  is no  ev id en ce  o f  in c o m p a t ib il ity — am ple , u nco n tro ve rte d  o r  o the rw ise — ju s t a lle g a tio n s  and 
sp ecu la tion . T h a t s p e cu la tio n , h ow eve r, is incons is ten t w ith  the actua l “ e v id en ce ”  o f  coex is tence  
o f  f is h in g , subs is tence , and o il  and gas e x p lo ra tio n  and d e ve lo p m e n t a c tiv it ie s  in  C o o k  In le t. The 
“ f is h in g  c o r r id o r "  its e lf  c u rre n tly  has v a lid  leases w ith in  its  boundaries and it  has in  the past been 
the  site  o f  severa l e x p lo ra to ry  w e lls . N eve rthe less, the S u p e rio r C o u rt accepted  T rus tees ’ 
“ e v id e n ce ”  o f  in c o m p a t ib i l ity  as a basis fo r  its  In ju n c tio n  o f  Sale 78.

In  the case o f  S a le  78, there arc no k n o w n , abso lu te  c o n flic ts  at the lease sale stage. A s  in a ll lease 
sales, there  is the  p o te n tia l fo r  c o n flic ts , depend ing  upon w ha t is p roposed  to  o ccu r, w hen  it m ay 
o ccu r, w he re  it  m ay  o ccu r, and fo r  h o w  long  it m ay occur. B y  re ta in in g  f le x ib i l i t y  to  e n te rta in  
a lte rn a tiv e  p roposa ls  w h ic h  m a y  be c o n d itio n e d  to  ach ieve  “ co n s is te n cy ." the state rem ains ab le  to 
at least try  to a ccom m o da te  c o m p e tin g  uses o f  its resources. In those instances w here  
a c co m m o d a tio n  is im p o s s ib le , i t  re ta ins the a u th o r ity  to  d is a llo w  the proposed a c tiv ity .

U n d e r the  Sale 78 lease p ro v is io n s , fo r  exam p le , the fo l lo w in g  a lte rn a tive  scenarios c o u ld  be 
accom m oda ted .

• The “ c o r r id o r ”  tracts  m ay o r  m ay not rece ive  b ids— i f  there  w ere  no  b ids, there is no 
c o n f l ic t .

• I f  b id s  and leases w ith in  the c o rr id o r  are issued, there s t i l l  is no assurance o f  a c o n flic t .  
The re  m ay o r  m ay no t e ve r be an a p p lica tio n  to  d r i l l  an e x p lo ra to ry  w e ll on  the tracts.
I f  there  is n 't ,  there  is no c o n flic t .

• I f  there  is an a p p lic a tio n , it  m ay o r  m ay not be fo r  a lo ca tio n  w h ic h  creates a c o n flic t .  
F o r e x a m p le , it m a y  be accessib le  fro m  ad jacent acreage— e ith e r onshore  o r  o ffsh o re .

• It m ay  present a p o te n tia l c o n f lic t  that can be avo ided  th ro ug h  a lte rna tive  s ite  se lection  
o r  s c h e d u lin g  so tha t the a c tiv ity  can be conducted  w hen  there are no  c o m m e rc ia l, 
subs is tence  o r  spo rt f is h in g  a c tiv it ie s .

• I f  an e x p lo ra to ry  w e ll can be accom m odated, it m ay o r  m ay n o t resu lt in a c o m m e rc ia l 
d is c o v e ry . I f  there is no co m m e rc ia l d is c o v e ry , there is  no c o n f l ic t  f ro m  d e ve lo p m e n t 
that w i l l  n o t occu r.

DNR: OVERVIEW OF LEASE SALE 78 ISSUE



In  se le c ting  Sale  78 lease te rm s, D N R  adopted T e rm  13 to  a llo w  fo r  a subsequent s ite -s p e c ific  
e va lu a tio n  o f  a lte rna tives  in  l ig h t o f  p o te n tia l c o n flic ts , w h ile  re ta in in g  fu l l  a u th o r ity  to d is a llo w  
a c tiv it ie s  w h ic h  canno t be m ade cons is ten t w ith  the A C M P  o r w h ic h  are fo u n d  not to  be in  the 
s ta te ’ s best in te res t.

“Term 13: T o  p re ven t c o n flic ts  w ith  subsistence and c o m m e rc ia l f is h in g  o p e ra tio n s , the D ire c to r  
m ay re s tr ic t lease-re la ted  use. In  e n fo rc in g  th is  te rm  the d iv is io n , d u r in g  re v ie w  o f  p lans o f  
o p e ra tio n , w i l l  w o rk  w ith  o th e r agencies and the p u b lic  to  assure that p o te n tia l c o n flic ts  are 
id e n tif ie d  and a vo id e d  to the fu lle s t ex ten t possib le . A v a ila b le  o p tio n s  inc lu de  a lte rna tive  site 
se le c tio n , re q u ir in g  d ire c tio n a l d r i l l in g ,  and seasonal d r i l l in g  re s tr ic tio n s .”

Adopt This Legislation To Fix The System



T i t l e  38 A n d  T h e  ACMP S t a t u t e s  
N e e d  T o  B e  A m e n d e d

I f  T h i s  L e g i s l a t i o n  is  N o t  A d o p t e d

• We must accept jeopardizing ALL future lease sales
• We must accept the inevitable loss of revenue
° We must accept the increased costs of litigation
• We must accept the court’s opinion that oil and gas 

leasing is not in the public interest
• We must accept the court's opinion that oil and gas 

exploration cannot coexist with fishing
• We must accept that spending tens of m illions o f dollars 

for more “studies” is a necessary use of revenue
• We must accept that leasing cannot occur i f  there is an 

alleged risk to the environment, no matter how remote 
or un like ly that risk may be

W i t h o u t  T h is  L e g i s l a t i o n

We must accept the continuing erosion of the Legislature’s 
authority and judgment to special interest groups and the 
courts
T h e  R e c o r d  S e n d s  T h e  F o l l o w i n g  M e s s a g e s  . . .

Consistency with the A C M P  (Sale 78)

Trustees fo r  Alaska:
“ D ire c t c o n flic ts  e x is t betw een o il  and gas e x p lo ra tio n  and deve lopm en t a c tiv it ie s  and 
f is h in g  and large  vessel tra f f ic .  C onsequen tly , o il and gas e x p lo ra tio n  and deve lo pm e n t 
a c tiv it ie s  m ust g ive  w ay to  those a c tiv it ie s  w h ic h  are o f  h ig h e r p t io r ity ;  f is h in g  and large 
vessel tra f f ic . . . th e  d e c is io n  to  proceed w ith  Sale 78 is no t co ns is te n t w ith  6 A A C  8 0 .040  
and thus n o t co ns is te n t w ith  the A C M P ."

. .N oah  fa ils  adequa te ly  to eva lua te  the c u m u la tiv e  e ffe c t o f  cu rre n t and  p lanned  o il and 
gas e x p lo ra tio n  and d eve lo pm e n t a c tiv it ie s  on the In le t o r  e xp la in  h ow  the sale can proceed 
w ith o u t such  a n a ly s is ."

DNR: OVERVIEW OF LITIGATION



Alaska Superior Court:
“ ...the  C o u rt c a n n o t d iv in e  the basis fo r  the co ns is te ncy  d e te rm in a tio n . F irs t, there  is no  
d iscu ss io n  o f  the p r io r i ty  re q u ire d  in  6  A A C  S0.040. Has the C o m m is s io n e r  co ns ide red  
b o th  o ffs h o re  o il  and gas d e ve lo p m e n t and a Fishery as w a te r dependent and (s ic )  a c tiv it ie s ?  
O r, is o il and gas a w a te r re la ted  a c tiv ity ? ...T h e re  is  no d iscu ss ion  o f  a s ig n if ic a n t p u b lic  
need fo r  the lease sale ...6 A A C  SO. 130(d) requ ires  a f in d in g  o f  n o  fe a s ib le  p ru de n t 
a lte rn a tive  to m eet the p u b lic  need fo r  the p roposed use and a f in d in g  tha t a ll feas ib le  and 
p ru d e n t steps to  m a x im iz e  c o n fo rm a n ce  w ith  standards w i l l  be taken .”

DNR:
A n a ly s is  o f  A C M P  co ns is te ncy  was in c lu d e d  in the P re lim in a ry  Best In te res t F in d in g  
w h ic h  the c o u rt fa ile d  to  lo o k  at w hen  m ak ing  its d ec is ion  to s lay the sale. T he  co u rt 
appears to  accep t w ith o u t q ues tion  tha t p o te n tia l o ffs h o re  o il and gas d e ve lo p m e n t is n o t a 
w a te r-dependen t a c tiv ity . D N R  to ok  a hard lo o k  a l the requ irem en ts  and issues o f  6 A A C  
8 0 .1 30  T h e  c o u rt crea ted  o f  its  o w n  accord  the a rgum en t that D N R  d id  n o t c o m p ly  w ith  6 
A A C  80 .130 . then  re lie d  on its  o w n  unsupported  a rgum en t, w ith o u t e x a m in a tio n  o f  the 
re le va n t parts  o f  the reco rd  o r  response fro m  D N R . to im pose  the stay.

Trusteesfor A  laska:
“  T h e  C o u rt has fu rth e r stated tha t e n v iro n m e n ta lly  p ro tec tive  purposes “ re q u ire  that at the 
tim e  D N R  re v ie w s  a n y ...p e rm it a p p lica tio n  it  co n s id e r the p ro ba b le  ‘c u m u la tiv e  im p a c t’ o f  
a ll an tic ipa te d  a c tiv it ie s  w h ic h  w i l l  be part o f  [the p ro je c t in  q ue s tion ] w h e th e r o r  not the 
a c tiv it ie s  are pa rt o f  the p ro je c t u nd e r re v ie w . I f  D N R  dete rm ines tha t the c u m u la tiv e  im p ac t 
is p ro b le m a tic , the p ro b le m s  m ust be reso lved  be fo re  the in it ia l p e m iit  is a p p ro ve d .”  
(em phas is  added)

Best Interest Finding (Sale 78)
Trustees fo r  Alaska:
“ Because N oa h  has fa ile d  to a dequa te ly  address these issues in  the ‘best in te re s t’ f in d in g  
and e x p la in  h o w  they f i t  in to  the ‘ best in te res t’ e qua tion , the f in d in g  is le g a lly  d e f ic ie n t” .

Geophysical Hazards (Sale 50)
Trustees fo r  A  laska:
D N R  v io la te d  the A C M P  “ b y  u tte r ly  fa ilin g  (em phas is  added) to  id e n tify  k n o w n  
g e o p h ys ica l hazard  areas w ith in  the Sale 50  area as requ ired  by 6  A A C  8 0 .0 5 0 (a ). D N R  
does not c o n s id e r g e o p h ys ica l hazards u n til i t  re v ie w s  a c o m p a n y ’ s p lans o f  o pe ra tion s . In 
contrast, M M S  has d em ons tra ted  that an id e n tif ic a tio n  o f  g eophys ica l hazards is p ra c tica l at 
the lease sale stage.”

Alaska Supreme Court:
"T h e  g e o p h ys ica l hazards in  a g ive n  area c o u ld  be such as to  m ake any use o r  a c tiv ity  
in co n s is te n t w ith  the A C M P ...w e  co nc lud e  tha t th is  case m ust be rem anded  to  D N R  w ith  
in s tru c tio n s  to  id e n t ify  and re p o rt on k n o w n  and s u b s ta n tia lly  p oss ib le  areas o f  g eo ph ys ica l 
hazards w ith in  Sa le  5 0 ...a d ra ft e n v iro n m e n ta l im p a c t sta tem ent fo r  a fede ra l sale ju s t n o rth  
o f  Sale 50  deals w ith  fa u lts  and earthquakes in  the C am den B ay area in m u c h  g rea te r d e ta il 
than the S ta te ’ s d e c is io n a l d o c u m e n t."

DNR:
“ T h e  C o u rt has unde rs ta ted  D N R ’ s e ffo r ts  to  id e n t ify  g eo ph ys ica l haza rds ...O n  the basis o f  
its co n s id e ra tio n  o f  the e x is t in g  in fo rm a tio n , D N R  id e n tif ie d  and d iscussed the k n o w n



p o te n tia l g e o p h ys ica l hazards in the Sale 5 0  a rea ....U n less the c o u rt is to  re q u ire  D N R  to 
go  beyond  the express language o f  the re g u la tio n , there is n o th in g  m ore  to  be don e .”

D N R ’ s p e tit io n  fo r  rehea ring  was den ied .

Archeological Resources (Sale 50)
Trustees fo r  Alaska:
D N R  fa ile d  to id e n t ify  o r  describe  any o f  the h is to r ic , p re h is to ric  and a rc h e o lo g ic a l 
resources in  the Sale 5 0  area: and D N R  de fe rred  ana lys is  o f  such data to  the e x p lo ra tio n  
and p ro d u c tio n  stages o f  d e ve lo p m e n t.

Alaska Supreme Court:
" D N R ’ s d ec is ion  to d e fe r id e n tif ic a tio n  o f  a rch eo log ica l sites does no t c o m p ly  w ith  6 A A C  
80.150 . T h e  re g u la tio n  c le a r ly  requ ires  the id e n tif ic a tio n  o f  a rc h e o lo g ic a l s ites, bu t it  does 
n o t state w hen they  are to be id e n tif ie d . In  o u r v ie w  the re g u la tio n  is m o s t reasonab ly  
in te rp re ted  to requ ire ...the  id e n t if ic a t io n  o f  k n o w n  a rch eo log ica l sites at the in it ia l sale 
s ta g e ...D N R  m ust c o m p re h e n s iv e ly  su rve y  the k n o w n  data, set o u t the resu lts , and sta te  its  
c o n c lu s io n s .”

DNR:
“ Because un res tric ted  a v a ila b il ity  to in fo rm a tio n  co n ce rn in g  the nature  and lo c a tio n  o f  any 
a rch eo log ica l resource increases the th reat to  site d e s tru c tio n , access to  such in fo rm a tio n  is 
c losed  to  the genera l p u b lic  b y  the A la s k a  O ff ic e  o f  H is to ry  and A rc h e o lo g y . A u th o r ity  fo r  
th is  p o lic y  is c o n ta in e d  in  A S  9 .2 5 .1 2 0  and 16 U .S .C . § 47  ( 0 ) . . . .D N R  is re q u ire d  to  
w ith h o ld  s p e c ific  in fo rm a tio n  reg a rd in g  those sites u n til the p lan  o f  o p e ra tio n s  stage... "

D N R 's  p e tit io n  fo r  rehea ring  was den ied.

Transportation (Sale 55)
Trustees fo r  A laska:
" D N R  fa ile d  to d iscuss h ow  d e v e lo p m e n t w o u ld  o ccu r, the risk in ess  o f  any  m ethods 
chosen, and w he ther, in  lig h t o f  the r is k , the lease sale w as in  the best in te res ts  o f  the 
s ta te ...”

Alaska Supreme Court:
“ D N R  d id  no t take a hard  lo o k  al the tran spo rta tio n  issue in  m a k in g  its bes t- in te rcs t 
d e te rm in a tio n  fo r  Sale 5 5 ...the F in d in g  conc ludes tha t o ffsh o re  d e v e lo p m e n t w o u ld  be 
" fe a s ib le ”  w ith o u t use o f  A N W R , bu t does not d iscuss h o w  the o il  w o u ld  be tran spo rted  o r 
w h a t r isks  these m e thods  w o u ld  pose.”

DNR:
“ D N R , in  its  f in a l f in d in g , ...requ ires  tha t lessees s u b m it a d e ta ile d  p lan  o f  o p e ra tio n s  fo r  
a p p ro va l b e fo re  c o n d u c tin g  any  e x p lo ra to ry  o r  d e ve lo p m e n t ope ra tions , and im poses 26  
re s tr ic tio n s  o r  te rm s as a c o n d it io n  o f  the a p p ro va l o f  p lans o f  o p e ra tion s ...S e ven  o f  these 
te rm s ...s p e c ific a lly  address e n v iro n m e n ta l concerns a ris in g  fro m  the tra n s p o rta tio n  o f  o il  
and gas. D N R  recogn izes  tha t the tran spo rt o f  o il and gas by p ip e lin e  is e n v iro n m e n ta lly  
p re fe rab le  to  transpo rt b y  tanke r. D N R  c a re fu lly  cons ide red  the im p ac t tha t the unchanged 
lega l status o f  A N W R  m ig h t have, and the risks  presented b y  va riou s  o il  and gas 
tran spo rta tio n  m ethods that m ig h t be necessary to  d e ve lo p  Sale 55 trac ts .”



The Porcupine Caribou Herd (Sale 55)
Trustees fo r  Alaska:
“ T h e  F in a l B es t In te res t F in d in g ... does n o t address the im pac ts  o f  the sale on  the 
P o rcup in e  C a rib o u  H erd  n o r does i t  ind ica te  h o w  these im pacts  are facto red  in to  the ‘best 
in te re s t’ e qu a tio n . T h is  fa ilu re  on b e h a lf o f  D N R  also reveals the inadequacy o f  D N R ’ s 
ana lys is  o f  the e ffe c t o f  the sale on the subsistence a c tiv it ie s  o f  the people  o f  A la s k a .”

Alaska Supreme Court:
“ A lth o u g h  D N R  asserts that d e ve lo p m e n t ‘ shou ld  n o t’ a ffe c t A N W R  o r  the c a rib o u  that 
u t i liz e  A N W R . D N R  has m ade no f in d in g  to th is  e ffe c t. R ather, it has s im p ly  m ade the 
unsuppo rted  a ssum p tio n  that o ffs h o re  d e ve lo p m e n t cannot a ffe c t c a rib o u .”

DNR:
“ [A S  3 8 .0 5 .0 3 5 (g )] req u ires  that D N R  th o ro u g h ly  co n s id e r the e ffe c ts  o f  an o il  and gas 
lease sale on Fish and w i ld l i fe  species and the subsistence uses o f  those species in  the sale 
area (em phas is  added). H o w e v e r, i t  does n o t req u ire  D N R  to ex tend  its  c o n s id e ra tio n  to 
p o te n tia l e ffe c ts  on species loca ted  ou ts ide  the sale area. A s  the P o rcup ine  C a rib o u  H erd  is 
c le a r ly  no t fo un d  in  the sale area. D N R  d id  not v io la te  the s ta tu te ."

D N R ’ s p e tit io n  fo r  reh ea rin g  w as den ied

Goodnews Bay Offshore Prospecting Permit (OPP) Disposal
Alaska Supreme Court:
“ T h e  S ta te ’ s a rg u m e n t that it c o u ld  have done li t t le  m ore to  fu l ly  assess the im pacts  o f  
m in in g  in  the reg io n  than it d id  at the O PP stage is s ig n if ic a n tly  unde rcu t by ev idence  o f  
co m p a rab le  fede ra l s tudies. T h e  reco rd  ind icates tha t the fede ra l g o ve rn m e n t has conducted  
e n v iro n m e n ta l im p a c t s tud ies  fo r  o ffs h o re  m in in g  based on va rio u s  m in in g  scenarios. 
DNR can emulate these studies." (em ph as is  added )

F a i l u r e  T o  A d o p t  T h i s  L e g i s l a t i o n  W i l l  
M a i n t a i n  T h e  S t a t u s  Q u o — A n d  G u a r a n t e e  A n  

U n c e r t a i n  E c o n o m i c  F u t u r e  F o r  A l a s k a



T H E Y  S a y  O i l  &  G a s  L e a s i n g  I s  B r o k e n

Has the Commissioner considered both offshore o il and gas development and a fishery as 
water dependent and (sic) activities ?

. . .  no discussion o f a significant pub lic need fo r  the lease sale

Appellants' motion to stay (lease sale 78) is granted

S u p e rio r C o u rt o rd e r s ta y in g  Lease Sale  78

. . .  DNR should undertake seismic studies p rio r to the sale to identify particu la r areas 
having special hazards

DNR has not demonstrated that it has taken a ll feasible and prudent steps to maximize 
conformance with the ACMP

B r ie f  to  the S uprem e C o u rt by :
Trustees fo r  A la s k a  
A la s k a  E n v iro n m e n ta l C en te r 
T he  S ie rra  C lu b
N a t 'l Parks and C o n s e rv a tio n  A ssoc .
T h e  W ild e rne ss  S o c ie ty

. . .  Noah fa ils  to adequately evaluate the cumulative e ffect o f current and planned o il and 
gas exploration and development activities on the Inlet o r explain how the sale can proceed 
without such an analysis

B r ie f  to  the S u p e r io r  C ou rt on  Sa le  78 b y :
T rustees fo r  A la s k a  
N in i lc h ik  T ra d it io n a l C o u n c il 
A la s k a  E n v iro n m e n ta l C en te r 
G reenpeace
K e n a i P e n insu la  F is h e rm e n 's  A ssoc .
U n ite d  C o o k  In le t D r i f t  A ssoc.

DNR fa iled  to lake a hard look at the impact o f (offshore) Sale 55 on the (onshore) 
Porcupine Caribou Herd, and on the subsistence users o f  this herd.

A la s k a  Suprem e C o u rt

Y O U  C a n  F i x  I t

DNR: OVERVIEW OK PROBLEM



I T ’S  A  F A C T
Since The Inception O f Competitive Leasing in 1959:

• Over 75 Lease Sales Have Been Held
• Over 80 Best Interest Findings Have Been Compiled
• Over 25 M illion  Acres Have Been Offered For Lease 

And Over 11 M illion  Acres Have Been Leased
• Over 3,800 Wells Have Been Drilled
• The State Has Collected Over $45 B illion In Bonuses, 

Rents, Royalties and Taxes
0 Competitive O il And Gas Lease Sales Have Been The 

Cornerstones On Which Alaska's Economy Has Been 
Built— And Have Provided Benefits To ALL Alaskans



A f t e r  3 5  y e a r s  o f  O i l  &  G a s  L e a s i n g

• The courts— and not the Legislature or the Executive 
Branch— are setting the state’s leasing policy

• The Supreme Court says the Best Interest Findings 
under T ide 38 are insufficient

• The Superior Court cannot determine whether lease 
sales are consistent with ACMP unless all potential 
future development can be described

• The Superior Court is unable ,:o determine that there is a 
significant public need for the lease sale

• The Ombudsman finds that although we have met or 
exceeded all legal requirements, th~ prr ,ss— as defined 
in current statute— is not “fair”

W HAT IS THE PROBLEM?
With 85% of State Revenue At Stake

HOW  DO WE FIX IT?



F i r s t , U n d e r s t a n d  T h e  P r o b l e m

• Under Title 38, the commissioner must take a ‘‘hard 
look” at “the salient factors” in best interest findings thatcan oil and gas lease sale should be held.

• However, through a series o f Supreme Court decisions 
beginning in 1987 and continuing through this year, the 
court has systematically rejected the commissioner's 
authority both to determine what are the salient factors 
and “how much” analysis is “enough” before proceeding 
with a lease sale.

• Both the Alaska Supreme Court, and now the Superior 
Court, have ruled that best interest findings under Title 
38 and ACMP consistency determinations for lease sales 
under title 46 cannot rely upon deferred consistency 
reviews o f post-sale projects until specific exploration or 
development projects are proposed.

• Since no one can predict the consequences o f a lease 
sale, litigants are encouraged to speculate on the 
suffic iency of the commissioner’s considerations on 
future events, and the courts have become the arbiter of 
what is “proper weight” and “adequate analysis.” 
Arguments over “how many angels might someday 
come to sit on the head of the pin” are disrupting the 
leasing program, frustrating legislative intent and 
threatening the state’s future economic health.



T o  F i x  I t

T h e  S t a t u t e s  M u s t  B e  C h a n g e d

• Modify Title 38, the oil and gas leasing statutes, and 
Title 46, the ACMP statutes, to clarify legislative intent

• Elim inate the opportunity for courts to substitute their 
judgment by providing clear guidance as to the scope o f 
best interest findings and ACMP findings and 
consistency determinations for lease sales

• Regulatory “fixes” do not carry the force of law and w ill 
NOT solve the problem

I f  L e g i s l a t i o n  I s N o t  P a s s e d

• Continued disruption and delay o f lease sales
• Lost re liab ility o f lease sale process
• Loss o f industry participation
• Lost state revenue
• Increased litigation costs
• Increased unemployment as service industry contracts



W h a t  T h i s  L e g i s l a t i o n  D o e s

• “Tightens’ ' the scope of the best interest finding and 
ACMP determination for leasing

• Creates a best interest finding and ACMP procedure
- that is factual, fair and timely
- that is more like ly to withstand jud ic ia l and 

public scrutiny
• Provides for meaningful public review process and 

directs the commissioner to determine best interest and 
find consistency when

- va lid , material and relevant facts are known 
and considered

- required permits meet established standards

B o t t o m  L i n e  

T h i s  L e g i s l a t i o n  M o r e  C l e a r l y  

D e f i n e s  L e g i s l a t i v e  I n t e n t  W i t h  

R e s p e c t  T o  O i l  a n d  G a s  L e a s e  S a l e s



U N I T E D  F I S H E R M E N  O F  A L A S K A

U F A  o p p o s e s  chis l e g i s l a t i o n .  W e  a r e  n o t  a n t i - d e v e l o p m e n t . 
H o w e v e r ,  this l e g i s l a t i o n  a l l o w s  D N R  to i g n o r e  r e s o u r c e  u se  
c o n f l i c t s ,  t r a n s p o r t a t i o n  i s s u e s  a n d  e n v i r o n m e n t a l  i s s u e s  d u r i n g  
the i n i t i a l  a d m i n i s t r a t i v e  r e v i e w  p r i o r  to d i s p o s a l  o f  lands.
This w i l l  force the state, d u r i n g  l a t e r  p r o j e c t  s t a g e s ,  i n t o  a 
p o s i L i o n  o f  e i t h e r  p r o c e e d i n g  w i t h  e n v i r o n m e n t a l l y  u n s o u n d  
p r o j e c t s  o £  e x p e n s i v e  b u y - b a c k s  of the sa l e or le ase , i n c l u d i n g  
i n t e r e s t  a n d  r e p a y m e n t  o f  an y  e x p e n d i t u r e s  m ad e b y  the leasee. 
N e i t h e r  o f  t h e se  o p t i o n s  a r e  in the p u b l i c ' s  be st  i n t e r e s t .

T h i s  b i l l  d o e s  n o t  p r o t e c t  the p u b l i c  i n t e r e s t .

Th e  c o n s t i t u t i o n  p r o h i b i t s  the s t a t e  fr:)ni d i s p o s i n g  or l e a s i n g  
s t a t e  l a n d s  w i t h o u t  " s a f e g u a r d s  of the p u b l i c  i n t e r e s t " :  
d e t e r m i n a t i o n s  o f  w h e t h e r  a g i v e n  r e s o u r c e  d i s p o s a l  s e r v e s  the 
p u b l i c  i n t e r e s t  m u s t  be b a s e d  u p o n  an e v a l u a t i o n  o f  all of the 
p o t e n t i a l  c o s t s  o r  r i s k s  of  the d i s p o s a l .

T h i s  b i l l  i n c r e a s e s  t h e  r i s k  o f  e n v i r o n m e n t a l l y  u n s o u n d  p r o j e c t s .

D u r i n g  its  p u b l i c  i n t e r e s t  f ind in g, DN R  c o n s i d e r s  the e c o n o m i c  
b en e f j  t s of l a t e r  p r o j e c t  d e v e l o p m e n t  (w h ic h ar e s p e c u l a t i v e ) :  
it is i n c o n s i s t e n t  to not  s i m u l t a n e o u s l y  c o n s i d e r  the 
e n v i r o n m e n t a l  c o s t s  o f  l a te r  p r o j e c t  d e v e l o p m e n t s .  L o p - s i d e d  
c o s t / b e n e f i t  a n a l y s e s  w h i c h  c o n s i d e r  e c o n o m i c  b e n e f i t s  w i t h  no 
e n v i r o n m e n t a l  r i s k s  c l e a r l y  b i a s  the i n i t i a l  p u b l i c  i n t e r e s t  
d e t e r m i n a t i o n  in f a v o r  o f  the p r o j e c t .  T h i s  a l l o w s  D N R  to m a k e  
f a l s e  o r  s k e w e d  " p u b l i c  i n t e r e s t "  d e t e r m i n a t i o n s  b y  a v o i d i n g  a 
t h o r o u g h  c o s t / b e n e f i t  a n a l y s i s .

T h i s  b i l l  is f i s c a l l y  i r r e s p o n s i b l e .

I n i t i a l  p r o j e c t  a p p r o v a l s  w i l l  c r e a t e  s t a t e  a n d  i n d u s t r y  
i n v e s t m e n t s  in the p r o j e c t  that w i l l  b i a s  D N R 's  a n a l y s i s  o f  l at er  
p r o j e c t  s t a g e s  in f a v o r  of p r o j e c t  c o m p l e t i o n .  S i n c e  b u y - b a c k  of 
l a n d  o n c e  d i s p o s e d  is n o t  a r e a l i s t i c  op t i o n ,  thi s b i l l  w i l l  
f a v o r  d e v e l o p m e n t  r e g a r d l e s s  of c o s t s  to c o m p e t i n g  r e s o u r c e  u s e rs  
a n d  Lhe e n v i r o n m e n t .

T h i s  b i l l  l i m i t s D N R ' s  d e t e r m i n a t i o n s  
t r a n s a c t i o n s .

to e f f e c t s  o f  p a p e r

M EM B ER  O RG AN IZAT IO N S
Alaska Crab Coalition • AJajka Longlme Fisherman's Association • Aloska Trotters Association • Area K  Seiner* Association 

Bering Sea Fishermen'* Associetion ■ OnstolOayDriltnetters Association • Concerned A/aa " M“ Flihermen 
Cook Inlet Aquaculture Association • Cordova District Fishermen United • Konel Peninsula Fishermen's Association 

North Penile Flsherta* Association • Northern Southeast Roglonai Aquaculturo Association • Peninsula Marketing Association 
Pattflburg Vessel Owner* Association • Prince William Sou m  Aquaculture Corporehon • Seafood Produeors Cooparntlva 

Southeast Alaska Seiner* Association • Southern Southeait Regional Aquoculluro Assoaatton 
United Cook Inlet Drift Association • Western Alaska Cooperative Marketing Auodation



By n a r r o w i n g  che s c o p e  to '’n o n s p e c u l a t i v e” a n d  " d i r e c t "  e f f e c t s ,  
this b i l l  t u r n s  land d i s p o s a l s  i n t o  m e r e  p a p e r  t r a n s a c t i o n s .
T h i s  c o n t r a d i c t s  U.S. S u p r e m e  C o u r t  o p i n i o n s .  C o n g r e s s i o n a l  
i nt en t,  p r e v i o u s  A l a s k a  A t t o r n e y  G e n e r a l’s o p i n i o n s  a n d  c o m m o n  
sense.

In 1984, the U.S. S u p r e m e  C o u r t  r u le d tha t C C S  o i l  and  ga s  l ea se  
s a l e s  d i d  n o t  " d i r e c t l y  a f f e c t "  the c o a s t a l  z on e, b e c a u s e  th e y  
w e r e  p a p e r  t r a n s a c t i o n s .  W h e n  C o n g r e s s  p a s s e d  the 1990 C o a s t a l  
Zone  M a n a g e m e n t  A c t  R e a u t h o r i z a t i o n ,  it b r o a d e n e d  the s c o p e  of 
e f f e c t s  w h i c h  m u s t  be  c o n s i d e r e d  to i n c l u d e  " c u m u l a t i v e  and  
s e c o n d a r y  e f f e c t s . . .  d i r e c t  e f f e c t s . . .  an d i n d i r e c t  e f f e c t s  w h i c h  
m a y  be c a u s e d  b y  the a c t i v i t y  and ar e l a t e r  in t i m e  o r  f a r t h e r  
r e m o v e d  in  d i s t a n c e . . . "  T h e  A l a s k a  A t t o r n e y  G e n e r a l  s t a t e d  that 
" . . . a d m i n i s t r a t i v e  a g e n c i e s  a r e m a n d a t e d ... to r e v i e w  the u s e s  for 
w h i c h  a p a r t i c u l a r  a u t h o r i z a t i o n  is i ss ue d,  the u l t i m a t e  
a c t i v i t i e s  a s s o c i a t e d  w i t h  t h os e uses, a n d  the i m p a c t s  of  b o t h  
the u s e s  a n d  the  a s s o c i a t e d  a c t i v i t i e s  on the s t a t e ' s  c o a s t a l  
a r e a” (J6 6 -5 0 2 -8 1 , p . 10) .

Th e  r e a s o n s  for t h e s e  d e c i s i o n s  are o b v i o u s :  i m p a c t s  s u c h  as
f r o m  o i l  s p i l l s  c a n a f f e c t  c o m m u n i t i e s  a n d  w i l d l i f e  t h o u s a n d s  of 
m i l e s  a w a y  from  the l e a s e  s a l e  area. T h e  p u b l i c  e x p e c t s  D N R  to 
a n t i c i p a t e  r isk s s u c h  as oi l  s p i l l s  a n d  to w o r k  o u t  r e s o l u t i o n s  
b e f o r e  a n y  l e a s e s  a r e i ss ue d.

T h i s  bi ll  l i m i t s  l o c a l  c o n t r o l  o v e r  l o c a l  d e v e l o p m e n t  a n d  
i n c r e a s e s  f e d e r a l  c o n t r o l  o v e r  f e d e r a l  lands.

T h i s  b i l l  c o n c e n t r a t e s  p o w e r  to d e t e r m i n e  la nd  d i s p o s a l s  in the 
h 3 n d s  o f  m i d - l e v e l  s t a t e  b u r e a u c r a t s .  As w r i t t e n ,  this w i l l  
a f i f t g r - a U - f u t u r e . - t i m b e r ,  m i n i n g  and oil p r o j e c t s .  F u r t h e r ,  this 
b il l, in c o n j u n c t i o n  w i t h  S B  150, c o u l d  g i v e  u n p r e c e d e n t e d  p o w e r  
to r e s o u r c e  d i v i s i o n  d i r e c t o r s  to s p e e d  e x p l o r a t i o n  a n d  
d e v e l o p m e n t  on l ar ge  b l o c k s  o f  s t a t e  l a n d s  a n d  w a t e r s .

T h e  c o a s t a l  m a n a g e m e n t  p l a n  p r o v i d e s  an a v e n u e  for  p u b l i c  input 
an d  c o n t r o l  o v e r  lo ca l d e v e l o p m e n t .  U s u r p i n g  t h i s  lo cal c o n t r o l  
v i o l a t e s  f e d e r a l  a n d  s t a t e  a g r e e m e n t s  u n d e r  the CZ MA.  F u r t h e r ,  
this b i l l  e i t h e r  g i v e s  p a r a l l e l  p o w e r s  to the f e d e r a l  g o v e r n m e n t ,  
w h i c h  d e c r e a s e s  s t a t e  i n p u t  on  f e d e r a l  l a n d  d i s p o s a l s ,  or it 
c r e a t e s  t w o  s t a n d a r d s  of  re v i e w ,  o n e  for f e d e r a l  l a n ds  an d  on e  
for s t a t e  lands. N e i t h e r  o p t i o n  is d e s i r a b l e ,  but  it is u n c l e a r  
w h i c h  w i l l  o c c u r  u n d e r  th is  bill.

T h i s  l e g i s l a t i o n  w i l l  i n v i t e  l i t i g a t i o n .

T h e  b i l l  l a c k s  c l a r i t y  o v e r  h o w  v a r i o u s  f a c t o r s  i n t e r r e l a t e ,  hut 
it is c l e a r  tha t it w i l l  n o t  i m m u n i z e  D N R ’s b e s t  i n t e r e s t  
f i n d i n g s  f r o m  j u d i c i a l  s c r u t i n y .  T h i s  bill w i l l  i n c r e a s e  the 
p u b l i c ’s f r u s t r a t i o n  a n d  che l i k i l i h o o d  o f  l a w s u i t s ,

T h e  c o a s t a l  m a n a g e m e n t  p r o g r a m  is n o t  p r o b l e m .

T i l e  p u b l i c ,  i n d u s t r y  a n d  t h e  a t a t e  J c j c r v c  t o  d i c c u c e  a n d  r o « o J ' " >
i s s u e s  u p  f r o n t  to e n s u r e  ch at  if p r o j e c t s  are a l l o w e d  to 
p r o c e e d ,  t h e y  ar e  d o n e  r e s p o n s i b l y  and  w i t h  m i n i m a l  i m p a c t  on 
o t h e r  r e s o u r c e  u s e r s  a n d  the e n v i r o n m e n t .
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a n d  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m

T h e  A l a s k a  e n v i r o n m e n t a l  L o b b y  ( A E L )  o p p o s e s  S B  3 0 8  a n d  H B  4 7 4 .

T h i s  l e g i s l a t i o n  is  a  d i r e c t  a t t a c k  o n  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  

P r o g r a m .  I t  w i l l  a l s o  a f f e c t  s t a t e  r e s o u r c e  d i s p o s a l s  o f  t i m b e r ,  m i n e r a l s  a n d  

l a n d s .  I n  a l l  c a s e s ,  it  t a k e s  p o w e r  a w a y  f r o m  t h e  p u b l i c  a n d  l o c a l  

c o m m u n i t i e s  a n d  g i v e s  i t  t o  t h e  d i r e c t o r s  o f  t h e  s t a t e ’s  r e s o u r c e  a g e n c i e s .

S B  3 0 8  a n d  H B  4 7 4  a t t e m p t  t o  r e d u c e  t h e  s t a t e ’s  l e g a l  o b l i g a t i o n s  w h e n  it  

d i s p o s e s  o f  p u b l i c  r e s o u r c e s .  W h e n  a  p u b l i c  r e s o u r c e  i s  l e a s e d ,  s o l d  o r  

o t h e r w i s e  d i s p o s e d  o f ,  t h e  s t a t e  i s  r e q u i r e d  t o  d e t e r m i n e  w h e t h e r  t h e  

d i s p o s a l  w i l l  b e s t  s e r v e  t h e  i n t e r e s t s  o f  t h e  s t a t e .  T h i s  l e g i s l a t i o n  w o u l d  

n a r r o w  t h e  s c o p e  o f  t h e  f a c t o r s  t h a t  t h e  s t a t e  m u s t  c o n s i d e r  w h e n  p r e p a r i n g  

a  p u b l i c  i n t e r e s t  f i n d i n g .

A E L ’s  s p e c i f i c  c o n c e r n s  a r e :

1.  T h e s e  b i l l s  n a r r o w  t h e  s c o p e  o f  a  b e s t  i n t e r e s t  f i n d i n g  t o :  r e a s o n a b l y

f o r e s e e a b l e ,  n o n s p e c u l a t i v e ,  d i r e c t  e f f e c t s  o f  t h e  u s e s  t o  w h i c h  t h e  

r e s o u r c e s  w i l l  b e  p u t .  T h e  w o r d s ,  “ n o n s p e c u l a t i v e ”  a n d  “ d i r e c t ”  w i l l  o n l y  

i n v i t e  a d d i t i o n a l  l a w s u i t s  a s  t h e  p u b l i c  a n d  t h e  c o u r t s  t r y  t o  d e t e r m i n e  t h e i r  

m e a n i n g .  W a s  t h e  E x x o n  V a l d e z  o i l  s p i l l  a  s p e c u l a t i v e  o r  a  n o n s p e c u l a t i v e  

e f f e c t ?  W a s  i t  a  d i r e c t  o r  i n d i r e c t  e f f e c t  o f  o i l  d r i l l i n g  i n  t h e  A r c t i c ?

2 .  T h e s e  b i l l s  g i v e  t h e  r e s o u r c e  a g e n c y  d i r e c t o r s  t h e  a u t h o r i t y  t o  d e c i d e

w h i c h  f a c t s  a r e  m a t e r i a l  a n d  w h i c h  i s s u e s  a r e  r e l e v a n t  t o  t h e  p u b l i c ’s

i n t e r e s t .  T h i s  a u t h o r i t y  i s  c u r r e n t l y  v e s t e d  i n  t h e  l o c a l  c o m m u n i t i e s .  

R e m o v i n g  it f r o m  t h e m  w i l l  r e d u c e  t h e i r  a b i l i t y  t o  m a n a g e  a n d  p l a n  f o r  

t h e i r  o w n  f u t u r e s .  It  w i l l  a l s o  i n s e r t  a  p o w e r f u l  b i a s  i n t o  a  f i n d i n g  s i n c e  

t h e  d i r e c t o r  u s u a l l y  o p e r a t e s  u n d e r  a  m a n d a t e  t o  d e v e l o p  t h e  r e s o u r c e .

3 .  T h e s e  b i l l s  l i m i t  t h e  b e s t  i n t e r e s t  f i n d i n g  t o  t h e  c o n s i d e r a t i o n  o f

i m p a c t s  o n  f i s h  a n d  w i l d l i f e  o n l y  w i t h i n  t h e  l e a s e  a r e a .  C l e a r l y  a i r  a n d  

w a t e r  e m i s s i o n s ,  o i l  a n d  h a z a r d o u s  s u b s t a n c e  s p i l l s ,  n o i s e  a n d  o t h e r  i m p a c t s  

c a n  a f f e c t  f i s h  a n d  w i l d l i f e  s p e c i e s  a n d  t h e i r  h a b i t a t s  o u t s i d e  t h e  l e a s e  a r e a  

b u t  w i t h i n  t h e  c o a s t a l  z o n e .
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AMENDMENTS TO THE ALASKA COASTAL MANAGEMENT PROGRAM 

Section 46.40.010 is amended as follows:

Sec. 46.40.010. Development o f Alaska coastal management program, (a) The 

Alaska Coastal Policy Council established in AS 44.19.155 shall approve, in 

accordance with this chapter, the Alaska coastal management program.

(b) The council may approve the Alaska coastal management program for a portion 

or portions o f the coastal area before approving the complete program under (a) o f 

this section. Portions o f the program approved under this subsection shall be 

incorporated into the Alaska coastal management program.

(c) The Alaska coastal management program shall be reviewed annually by the 

council and, when appropriate, revised to

(1) add newly approved district coastal management programs, or revisions and 

amendments to the Alaska coastal management program;

(2) integrate newly approved district coastal management programs or revisions 

and amendments o f d istrict coastal management programs, with existing approved 

programs and with plans developed by state agencies;

(3) add new or revised state statutes, policies, regulations or other appropriate 

material;

(4) review the effectiveness o f implementation o f district coastal management 

programs; and

(5) consider new information acquired by the state and coastal resource districts, 

(dl A ll reviews and revisions shall be in accordance with the guidelines and 

standards adopted by tho council under AS 46.40.040.
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a n d  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m

T h e  A l a s k a  e n v i r o n m e n t a l  L o b b y  ( A E L )  o p p o s e s  S B  3 0 8  a n d  H B  4 7 4 .

T h i s  l e g i s l a t i o n  i s  a  d i r e c t  a t t a c k  o n  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  

P r o g r a m .  I t  w i l l  a l s o  a f f e c t  s t a t e  r e s o u r c e  d i s p o s a l s  o f  t i m b e r ,  m i n e r a l s  a n d  

l a n d s .  I n  a l l  c a s e s ,  i t  t a k e s  p o w e r  a w a y  f r o m  t h e  p u b l i c  a n d  l o c a l  

c o m m u n i t i e s  a n d  g i v e s  i t  t o  t h e  d i r e c t o r s  o f  t h e  s t a t e ’s  r e s o u r c e  a g e n c i e s .

S B  3 0 8  a n d  H B  4 7 4  a t t e m p t  t o  r e d u c e  t h e  s t a t e ’s  l e g a l  o b l i g a t i o n s  w h e n  i t  

d i s p o s e s  o f  p u b l i c  r e s o u r c e s .  W h e n  a  p u b l i c  r e s o u r c e  i s  l e a s e d ,  s o l d  o r  

o t h e r w i s e  d i s p o s e d  o f ,  t h e  s t a t e  i s  r e q u i r e d  t o  d e t e r m i n e  w h e t h e r  t h e  

d i s p o s a l  w i l l  b e s t  s e r v e  t h e  i n t e r e s t s  o f  t h e  s t a t e .  T h i s  l e g i s l a t i o n  w o u l d  

n a r r o w  t h e  s c o p e  o f  t h e  f a c t o r s  t h a t  t h e  s t a t e  m u s t  c o n s i d e r  w h e n  p r e p a r i n g  

a  p u b l i c  i n t e r e s t  f i n d i n g .

A E L ’s  s p e c i f i c  c o n c e r n s  a r e :

1.  T h e s e  b i l l s  n a r r o w  t h e  s c o p e  o f  a  b e s t  i n t e r e s t  f i n d i n g  t o :  r e a s o n a b l y  

f o r e s e e a b l e ,  n o n s p e c u l a t i v e ,  d i r e c t  e f f e c t s  o f  t h e  u s e s  t o  w h i c h  t h e  

r e s o u r c e s  w i l l  b e  p u t .  T h e  w o r d s ,  “ n o n s p e c u l a t i v e ”  a n d  “ d i r e c t ”  w i l l  o n l y  

i n v i t e  a d d i t i o n a l  l a w s u i t s  a s  t h e  p u b l i c  a n d  t h e  c o u r t s  t r y  t o  d e t e r m i n e  t h e i r  

m e a n i n g .  W a s  t h e  E x x o n  V a l d e z  o i l  s p i l l  a  s p e c u l a t i v e  o r  a  n o n s p e c u l a t i v e  

e f f e c t ?  W a s  it  a  d i r e c t  o r  i n d i r e c t  e f f e c t  o f  o i l  d r i l l i n g  i n  t h e  A r c t i c ?

2 .  T h e s e  b i l l s  g i v e  t h e  r e s o u r c e  a g e n c y  d i r e c t o r s  t h e  a u t h o r i t y  t o  d e c i d e  

w h i c h  f a c t s  a r e  m a t e r i a l  a n d  w h i c h  i s s u e s  a r e  r e l e v a n t  t o  t h e  p u b l i c ’s 

i n t e r e s t .  T h i s  a u t h o r i t y  i s  c u r r e n t l y  v e s t e d  i n  t h e  l o c a l  c o m m u n i t i e s .  

R e m o v i n g  i t  f r o m  t h e m  w i l l  r e d u c e  t h e i r  a b i l i t y  t o  m a n a g e  a n d  p l a n  f o r  

t h e i r  o w n  f u t u r e s .  I t  w i l l  a l s o  i n s e r t  a  p o w e r f u l  b i a s  i n t o  a  f i n d i n g  s i n c e  

t h e  d i r e c t o r  u s u a l l y  o p e r a t e s  u n d e r  a  m a n d a t e  t o  d e v e l o p  t h e  r e s o u r c e .

3 .  T h e s e  b i l l s  l i m i t  t h e  b e s t  i n t e r e s t  f i n d i n g  t o  t h e  c o n s i d e r a t i o n  o f  

i m p a c t s  o n  f i s h  a n d  w i l d l i f e  o n l y  w i t h i n  t h e  l e a s e  a r e a .  C l e a r l y  a i r  a n d  

w a t e r  e m i s s i o n s ,  o i l  a n d  h a z a r d o u s  s u b s t a n c e  s p i l l s ,  n o i s e  a n d  o t h e r  i m p a c t s  

c a n  a f f e c t  f i s h  a n d  w i l d l i f e  s p e c i e s  a n d  t h e i r  h a b i t a t s  o u t s i d e  t h e  l e a s e  a r e a  

b u t  w i t h i n  t h e  c o a s t a l  z o n e .
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4 .  T h e s e  b i l l s  a l l o w  b e s t  i n t e r e s t  f i n d i n g s  t o  b e  l i m i t e d  t o  d i s c r e t e  

p h a s e s  o f  a  p r o j e c t .  S u c h  a  l i m i t e d  f o c u s  w o u l d  d i m i n i s h  c o n s i d e r a t i o n  o f  

t h e  l o n g  t e r m  a n d  c u m u l a t i v e  i m p a c t s  o f  a  p r o j e c t .  F u r t h e r m o r e  o n c e  t h e  

i n i t i a l  p e r m i t s  a r e  a p p r o v e d ,  a n d  t h e  p r o j e c t  b e g i n s  t o  m o v e  f o r w a r d ,  it 

w o u l d  b e  v e r y  d i f f i c u l t  f o r  t h e  p e r m i t t i n g  a g e n c y  t o  d e n y  s u b s e q u e n t  

p e r m i t s .  I f  i t  w e r e  t o  d o  s o ,  t h e  s t a t e  m i g h t  b e  l e g a l l y  l i a b l e  f o r  p r o j e c t  

c o s t s ,  r e p u r c h a s e  o f  t h e  l e a s e s ,  p e n a l t y  f e e s  a n d  l a w s u i t s .

T h e s e  b i l l s  a r e  n o t  n e e d e d .  T h e  p r o b l e m  i s  n o t  i n  T i t l e  3 8  o r  t h e  

A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m .  T h e  p r o b l e m  l i e s  w i t h  D N R ’s 

i n a b i l i t y  t o  c o m p e t e n t l y  p r e p a r e  a  b e s t  i n t e r e s t  f i n d i n g .  W h e n  t h e  S u p r e m e  

C o u i t  r e j e c t e d  D N R ’s  f i n d i n g  f o r  L e a s e  S a l e  5 5  f o r  e x a m p l e ,  i t  n o t e d  t h a t  

D N R  h a d  c o p i e d  “w i th o u t  a l te r a t io n "  t h e  L e a s e  S a l e  5 0  f i n d i n g  w h i c h  t h e  

C o u r t  h a d  p r e v i o u s l y  r e j e c t e d .  I t  i s  h a r d  f o r  D N R  t o  d e f e n d  i t s  

c o m p e t e n c y  o r  i t s  c o m m i t m e n t  t o  t h e  p u b l i c  i n t e r e s t  w h e n  i t  r e u s e s  a  

r e j e c t e d  f i n d i n g .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  f o u n d  t h a t  “ D N R  m u s t  t a k e  a  h a r d  l o o k  a t  

a n y  s a l i e n t  p r o b l e m s  a s s o c i a t e d  w i t h  a  [ l e a s e ]  s a l e , ”  a n d  t h a t  i t  m u s t  

“ c o n s i d e r  t h e  p r o b a b l e  c u m u l a t i v e  i m p a c t  o f  a l l  a n t i c i p a t e d  a c t i v i t i e s  w h i c h  

w i l l  b e  a  p a n  o f  [ t h e  p r o j e c t ] . ’’ T h e  p u b l i c ,  i n d u s t r y  a n d  t h e  s t a t e  m u s t  b e  

p r o v i d e d  w i t h  a l l  t h e  r e l e v a n t  c o n c e r n s  b e f o r e  a  p r o j e c t  b e g i n s ,  t o  e n s u r e  

t h a t  i t  p r o c e e d s  r e s p o n s i b l y  a n d  w i t h  m i n i m a l  i m p a c t  o n  l o c a l  c o m m u n i t i e s ,  

o t h e r  r e s o u r c e s  a n d  t h e  e n v i r o n m e n t .
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AMENDMENTS TO THE ALASKA COASTAL MANAGEMENT PROGRAM 

Section 46.40.010 is amended as follows:

Sec. 46.40.010. Development of Alaska coastal management program, (a) The 

Alaska Coastal Policy Council established in AS 44.19.155 shall approve, in 

accordance with this chapter, the Alaska coastal management program.

(b) The council may approve the Alaska coastal management program for a portion 

or portions of the coastal area before approving the complete program under (a) of 

this section. Portions of the program approved under this subsection shall be 

incorporated into the Alaska coastal management program.

(c) The Alaska coastal management program shall be reviewed annually by the 

council and, when appropriate, revised to

(1) add newly approved district coastal management programs, or revisions and 

amendments to the Alaska coastal management program;

(2) integrate newly approved district coastal management programs or revisions 

and amendments of district coastal management programs,with existing approved 

programs and with plans developed by state agencies;

(3) add new  or revised sta te  statutes, policies, regulations or other appropriate 

material;

(4) review the effectiveness of implementation of district coastal management 

programs; and

(5) consider new  information acquired by the state and coastal resource districts.

(d) All reviews and revisions shall be in accordance with the guidelines and  

standards adopted by the council under AS 46.40.040.



Sec. 46.40.025. Alaska coastal management program consistency 

determinations, (a) The scope o f the evaluation o f a project against Alaska coastal 

management program standaros shall address only the applicable law, the 

reasonably foreseeable, non-speculative. direct effects o f the proposed project, and 

facts known to the commissioner or made a part o f the agency record during the 

project consistency review and found materia! to the evaluation o f the project.

(b) When a discrete phase o f a multi-phased development project is evaluated 

against the standards o f the Alaska coastal management program, and the 

coordinating agency's approval is reguired before each phase can proceed and the 

coordinating agency can condition its approval to ensure that any additional uses 

or activities authorized thereunder w ill be consistent with the Alaska coastal 

management program, the commissioner may, in his or her discretion, lim it the 

scope o f the evaluation to that discrete phase.

Section 46.40.210 is amended as follows:

Sec. 46.40.210 Definitions. In this chapter, unless the context otherwise requires,

(1) "areas which merit special attention" [NO CHANGE];

(2) "coastal resource d istric t" INO CHANGE];

(3) "Commissioner" means commissioner o f the agency responsible for 

coordinating and facilitating the Alaska coastal management program consistency 

review and rendering the evaluation:

(4) "council" [NO CHANGE];

Create N e w  Section, insert as 46.40.025:

[51 "department" [ N O  C H A N G E ] ;



(6) "evaluation" means a document issued by the coordinating agency 

containing a brief description o f the project. and the findings o f the consistency 

review together with stipulations, conditions, or modifications to the project:

(7) "use o f direct and significant im pact" [NO CHANGEJ;

(81 "uses o f state concerns" [NO CHANGE].



(e) Upon a written finding that the interests o f the state w ill be best served, 

the director may, with the consent o f the commissioner, approve contracts for the 

sale, lease, or other disposal o f available land, resources, property or interests in 

them, and, in addition to the conditions and limitations imposed by law, may 

impose additional conditions or lim itations in the contracts as the 

director determines, w ith the consent o f the commissioner, w ill best serve the 

interests o f the state.

(1) the scope o f the administrative review on which the director's 

determination is based, and o f the written finding supporting that determination, 

shall be established by the director, in the exercise o f his or her discretion and with 

the consent o f the commissioner. for the specific disposal o f land, resources, 

property, or interests in them proposed. and shall address only reasonably 

foreseeable, non-soeculative. direct effects o f the uses proposed to be authorized 

bv the disposal. The director may, in his or her discretion and with the consent o f 

the commissioner, lim it the scope o f the administrative review and written finding 

for a proposed disposal:

(A) to the applicable law and the facts pertaining to the lands, 

resources, property, or interests in them which the director finds are material to 

the determination and which are knownto the director or made available to the 

director during the administrative review and issues which, based on such 

information and on the nature o f the uses to be authorized, the director finds are

A S  38.05.035(e) is a m e n d e d  as follows:



relevant to his or her determination of whether the proposed disposal will best

serve the interests of the s ta te ; and

(B) to aon/icahle law and material facts as described in (A) pertaining 

solely to a discrete phase o f a multi-phased development project when the only 

uses to be authorized bv the proposed disposal are part of that discrete phase, if 

the department's approval is required before the next phase can proceed and the 

department can condition its approval to ensure that any additional uses authorized 

thereunder will serve the best interests o f the state.

(21 A written finding for an oil and gas lease sale under AS 38.05.180 is 

subject to (g) of this section.

(31 A contract for the sale, lease, or other disposal of available land or an 

interest in land is not legally binding on the state until the commissioner approves
<r

the contract but if the appraised value is not greater than $50,000 in the case of 

the sale of land or an in terest in land, or $5,000 in the case of the annual rental of 

land or interest in land, the director may execute the contract without the 

approval of the commissioner.

(4) Before a public hearing, if held, or in any case no less than 21 days 

before the sale, lease, or other disposal o f available land, property, resources, or 

interests in them, the director shall make available to the public a written finding 

that, in accordance with (11 of this subsection, se ts our the material facts and  

applicable law upon which the determination that the sale, lease, or other disposal 

will best serve the interests o f the state was based. A written finding is not 

required before the approval of



A S  3 8 . 0 5 . 7 1 5 ;

A S  3 8 . 0 5 . 0 8 2 ;

c o m m i s s i o n e r ;

[ ( 1 ) J  ( A l  a  c o n t r a c t  f o r  a  n e g o t i a t e d  s a l e  a u t h o r i z e d  u n d e r

[ ( 2 ) J  [ B l  a  l e a s e  o f  l a n d  f o r  a  s h o r e  f i s h e r y  s i t e  u n d e r

[ ( 3 ) 1  [ C l  a  p e r m i t  o r  o t h e r  a u t h o r i z a t i o n  r e v o c a b l e  b y  t h e

[ ( 4 ) 1  [ D 1  a  m i n e r a l  c l a i m  l o c a t e d  u n d e r  A S  3 8 . 0 5 . 1 9 5 ;

[ ( 5 ) ]  [ E l  a  m i n e r a l  l e a s e  i s s u e s  u n d e r  A S  3 8 . 0 5 . 2 0 5 ;

[ \ 6 ) J  [ E l  a  p r o d u c t i o n  l i c e n s e  i s s u e d  u n d e r  A S  3 8 . 0 5 . 2 0 7 ;

[ ( 7 ) ]  [ G l  a n  e x e m p t  o i l  a n d  g a s  s a l e  u n d e r  A S  3 8 . 0 5 . 1 8 0 ( d )  o f  

a c r e a g e  o f f e r e d  i n  a  s a l e  t h a t  w a s  h e l d  w i t h i n  t h e  p r e v i o u s  f i v e  y e a r s  i f  t h e  s a l e  

w a s  s u b j e c t  t o  a  w r i t t e n  b e s t  i n t e r e s t  f i n d i n g ,  u n l e s s  t h e  c o m m i s s i o n e r  d e t e r m i n e s  

t h a t  n e w  i n f o r m a t i o n  h a s  b e c o m e  a v a i l a b l e  t h a t  j u s t i f i e s  a  r e v i s i o n  o f  t h e  b e s t  

i n t e r e s t  f i n d i n g ;  o r

f ( 8 ) ]  [ H I  a  l e a s e  s a l e  u n d e r  A S  3 8 . 0 5 . 1 8 0 ( w )  o f  a c r e a g e  

o f f e r e d  i n  a  s a l e  t h a t  w a s  h e l d  w i t h i n  t h e  p r e v i o u s  f i v e  y e a r s  i f  t h e  s a l e  w a s  

s u b j e c t  t o  a  b e s t  i n t e r e s t  f i n d i n g ,  u n l e s s  t h e  c o m m i s s i o n e r  d e t e r m i n e s  t h a t  n e w  

i n f o r m a t i o n  h a s  b e c o m e  a v a i l a b l e  t h a t  j u s t i f i e s  a  r e v i s i o n  o f  t h e  b e s t  i n t e r e s t  

f i n d i n g .

A S  3 8 . 0 5 . 0 3 5 ( g )  i s  a m e n d e d  a s  f o l l o w s :

( g )  W h e n  t h e  d i r e c t o r  p r e p a r e s  a  w r i t t e n  f i n d i n g  r e q u i r e d  u n d e r  ( c )  o f  

t h i s  s e c t i o n  f o r  a n  o i l  a n d  g a s  l e a s e  s a l e  s c h e d u l e d  u n d e r  A S  3 8 . 0 5 . 1 8 0 ,  t h e  

d i r e c t o r  s h a l l  c o n s i d e r  a n d  d i s c u s s  i n  t h e  f i n d i n g



( 1 )  f a c t s  a r e  k n o w n  t o  t h e  d i r e c t o r  a t  t h e  t i m e  o f  p r e p a r a t i o n  o f  t h e  f i n d i n g  

a n d  t h a t  a r e  m a t e r i a l  t o  t h e  f o l l o w i n g  m a t t e r s  o r  t o  i s s u e s  w i t h i n  t h e  s c o p e  o f  t h e  

a d m i n i s t r a t i v e  r e v i e w  a s  e s t a b l i s h e d  b v  t h e  d i r e c t o r  p u r s u a n t  t o  ( e )  o f  t h i s  s e c t i o n  

t h a t  w e r e  r a i s e d  d u r i n g  t h e  p e r i o d  a l l o w e d  f o r  r e c e i p t  o f  p u b l i c  c o m m e n t :

( A )  p r o p e r t y  d e s c r i p t i o n s  a n d  l o c a t i o n s ;

( B )  t h e  p e t r o l e u m  p o t e n t i a l  o f  t h e  s a l e  a r e a ,  i n  g e n e r a l  t e r m s ;

( C )  f i s h  a n d  w i l d l i f e  s p e c i e s  a n d  t h e i r  h a b i t a t s  w i t h i n  t h e  l e a s e  s a l e

a r e a ;

( D )  t h e  c u r r e n t  a n d  n o n - s p e c u l a t i v e  p r o j e c t e d  u s e s  i n  t h e  a r e a ,  

i n c l u d i n g  u s e s  a n d  v a l u e  o f  f i s h  a n d  w i l d l i f e ;

( E )  t h e  g o v e r n m e n t a l  p o w e r s  t o  r e g u l a t e  o i l  a n d  g a s  e x p l o r a t i o n ,  

d e v e l o p m e n t ,  p r o d u c t i o n ,  a n d  t r a n s p o r t a t i o n ;

( F )  t h e  r e a s o n a b l y  f o r e s e e a b l e  c u m u l a t i v e  e f f e c t s  o f  o i l  a n d  g a s  

e x p l o r a t i o n ,  d e v e l o p m e n t ,  p r o d u c t i o n ,  a n d  t r a n s p o r t a t i o n ;

( G )  l e a s e  s t i p u l a t i o n s  a n d  m i t i g a t i o n  m e a s u r e s ,  i n c l u d i n g  a n y  

m e a s u r e s  t o  p r e v e n t  a n d  m i t i g a t e  r e l e a s e s  o f  o i l  a n d  h a z a r d o u s  s u b s t a n c e s ,  t o  b e  

i n c l u d e d  i n  t h e  l e a s e s ,  a n d  a  d i s c u s s i o n  o f  t h e  p r o t e c t i o n s  o f f e r e d  b y  t h e s e  

m e a s u r e s ;

( H )  t h e  m e t h o d  o r  m e t h o d s  m o s t  l i k e l y  t o  b e  u s e d  t o  t r a n s p o r t  o i l  a n d  

g a s  f r o m  t h e  l e a s e  s a l e  a r e a ,  a n d  t h e  a d v a n t a g e s ,  d i s a d v a n t a g e s ,  a n d  r e l a t i v e  r i s k s  

o f  e a c h ;

( ! )  t h e  r e a s o n a b l y  f o r e s e e a b l e ,  n o n - s p e c u l a t i v e  f i s c a l  e f f e c t s  o f  t h e  

l e a s e  s a l e  a n d  t h e  s u b s e q u e n t  a c t i v i t y  o n  t h e  s t a t e  a n d  a f f e c t e d  m u n i c i p a l i t i e s  a n d



c o m m u n i t i e s ,  i n c l u d i n g  t h e  e x p l i c i t  a n d  i m p l i c i t  s u b s i d i e s  a s s o c i a t e d  w i t h  t h  e  l e a s e  

s a l e ,  i f  a n y ;

( J )  t h e  r e a s o n a b l y  f o r e s e e a b l e ,  n o n - s p e c u l a t i v e  e f f e c t s  o f  o i l  a n d  g a s  

e x p l o r a t i o n ,  d e v e l o p m e n t ,  p r o d u c t i o n ,  a n d  t r a n s p o r t a t i o n  o n  m u n i c i p a l i t i e s  a n d  

c o m m u n i t i e s  w i t h i n  o r  a d j a c e n t  t o  t h e  l e a s e  s a l e  a r e a ;  a n d

( K )  t h e  b i d d i n g  m e t h o d  o r  m e t h o d s  a d o p t e d  b y  t h e  c o m m i s s i o n e r  

u n d e r  A  S  3 8 . 0 5 . 1 8 0 ;

( 2 )  a  s u m m a r y  o f  a g e n c y  a n d  p u b l i c  c o m m e n t s  r e c e i v e d  a n d  t h e  

d e p a r t m e n t ' s  r e s p o n s e s  t o  t h o s e  c o m m e n t s ;  a n d

( 3 )  t h e  b a s i s  f o r  t h e  d i r e c t o r ' s  d e t e r m i n a t i o n  t h a t ,  o n  b a l a n c e ,  l e a s i n g  t h e  

a r e a  w o u l d  b e  i n  t h e  s t a t e ' s  b e s t  i n t e r e s t .

*  S E C .  2 2 .  A S  3 8 . 0 5 . 1 8 0 ( c )  i s  a m e n d e d  t o  r e a d :

( c )  E x c e p t  a s  p r o v i d e d  i n  ( d )  a n d  ( w )  o f  t h i s  s e c t i o n ,  a n  o i l  a n d  g a s  l e a s e  s a l e  

m a y  n o t  b e  h e l d  u n l e s s  i t  w a s  i n c l u d e d  i n  t h e  p r o p o s e d  t e a s i n g  p r o g r a m s  s u b m i t t e d  

t o  t h e  l e g i s l a t u r e  d u r i n g  t h e  t w o  c a l e n d a r  y e a r s  p r e c e d i n g  t h e  y e a r  i n  w h i c h  t h e  

s a l e  i s  h e l d .  [ A  L E A S E  S A L E  S H A L L  B E  H E L D  D U R I N G  T H E  C A L E N D A R  Q U A R T E R  

F O R  W H I C H  I T  I S  S C H E D U L E D  I N  T H E  P R O P O S E D  O I L  A N D  G A S  L E A S I N G  

P R O G R A M  B U T  M A Y  B E  D E L  A  Y E D  B Y  T H E  C O M M I S S I O N E R  F O R  N O T  M O R E  

T H A N  9 0  D A  Y S  A F T E R  T H E  L A S T  D A  Y  O F  T H E  C A L E N D A R  Q U A R T E R  F O R  

W H I C H  I T  W A S  S C H E D U L E D  I F  T H E  C O M M I S S I O N E R  D E T E R M I N E S  T H A T  A  

D E L A  Y  I S  I N  T H E  B E S T  I N T E R E S T  O F  T H E  S T A  T E .  A  L E A S E  S A L E  W H I C H  I S  N O T  

H E L D  D U R I N G  T H E  C A L E N D A R  Q U A R T E R  F O R  W H I C H  I T  W A S  S C H E D U L E D  I N  

T H E  O I L  A N D  G A S  L E A S I N G  P R O G R A M ,  O R  I N  T H E  F O L L O W I N G  9 0 - D A Y  P E R I O D



A U T H O R I Z E D  B Y  T H I S  S U B S E C T I O N , M A  Y  B E  H E L D  O N L  Y  I F  R E S C H E D U L E D  A S  

P R O V I D E D  I N  ( b )  O F  T H I S  S E C T I O N . ]  A  l e a s e  s a l e  m a y  n o t  b e  h e l d  b e f o r e  t h e  

d a t e  i t  i s  s c h e d u l e d  i n  t h e  p r o p o s e d  o i l  a n d  g a s  l e a s i n g  p r o g r a m .



C F R  9 3 0 . 3 7 ( c )  

F e d e r a l  R e g i s t e r ,  V o l .  4 4 ,  N o .  1 2 3 ,  6 - 2 5 - 7 9 ,  p .  9 2

(c) In cases where the Federal agency has sufficient information to 
determine the consistency of a proposed development project from planning to 
completion, only one consistency determination will be required. However in 
cases where major Federal decisions related to a proposed development project 
will be made in phases based upon developing information, with each 
subsequent phase subject to Federal agency discretion to implement alternative 
decisions based upon such information [e.g.. planning, siting. and design 
decisions), a consistency determination will be required for each major 
decision. In cases of phased decisionmaking, Federal agencies shall ensure 
that the development project continues to be consistent to the maximum extent 
practicable with the State’s management program, (emphasis added)
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G R E E N P E A C E ,  T R U S T E E S  F O R  A L A S K A ,
K E N A I  P E N I N S U L A  F I S H E R M E N ' S  A S S O C I A T I O N ,  
U N I T E D  C O O K  I N L E T  D R I F T  A S S O C I A T I O N ,

' A p p e l l a n t s -,

v,

H A R R Y  N O A H ,  C o m m i s s i o n e r ,
s t a t e  o f  A l a s k a  D e p a r t m e n t  o f  N a t u r a l
R e s o u r c e s ,  J A M E S  E A S O N ,  D i r e c t o r ,
D i v i s i o n  o f  O i l  a n d  G a s ,  S t a t e  o f  A l a s k a  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  S T A T E  
O F ' A L A S K A ,  D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S ,

A p p e l l e e s .

C a s e  N o .  3 K N - 9 3 - 1 1 7 4  C l

O R D E R  O N  M O T I O N  T O  S T A Y

A p p e l l a n t s ,  N i n i l c h i k  T r a d i t i o n a l  C o u n c i l ,  A l a s k a  C e n t e r  F o r

t h e  E n v i r o n m e n t , G r e e n p e a c e ,  T r u s t e e s  F o r  A l a s k a ,  K e n a i  P e n i n s u l a

F i s h e r m e n ’s A s s o c i a t i o n ,  a n d  U n i t e d  C o o k  I n l e t  D r i f t  A s s o c i a t i o n

( h e r e i n a f t e r  " NTC") , a r e  a p p e a l i n g  t h e  D e p a r t m e n t  o f  N a t u r a l

R e s o u r c e s '  (DNR) f i n d i n g  t h a t  l e a s e  s a l e  73 is in t h e  S t a t e ' s  " b e s t

i n t e r e s t s "  a n d  t h e  f i n d i n g  t h a t  t h e  l e a s e  s a l e  is " c o n s i s t e n t "  w i t h

t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  P l a n  (ACMP) . N T C  a r g u e s  t h a t  t h e

a p p e l l e e ' s  ( h e r e i n a f t e r  " N o a h " )  h a v e  n o t  m e t  t h e  l e g a l  r e q u i r e m e n t s

o f  t h e  " b e s t  i n t e r e s t s "  f i n d i n g  o r  t h e  A C M P .  s p e c i f i c a l l y ,  N T C

a s s e r t s  t h a t  N o a h  h a s  i m p e r m i s s i b l y  d e f e r r e d  c o n s i d e r a t i o n  of

i m p o r t a n t  i s s u e s  s u c h  a s: 1) c o n f l i c t s  b e t w e e n  t h e  o i l  a n d  g a s

i n d u s t r y  a n d  c o m m e r c i a l  f i s h i n g ,  2) s u b s i s t e n c e  u s e ,  a n d  3)

Ordor on Motion to Stay 
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e n v i r o n m e n t a l  d e g r a d a t i o n ,  u n t i l  a f t e r  t h e  l e a s e  s a l e .  F u r t h e r ,  

s a l e  7 8  i s  n o t  c o n s i s t e n t  w i t h  t h e  A C M P  w h i c h  g i v e s  p r e f e r e n c e  t o  

w a t e r  d e p e n d a n t  a n d  w a t e r  r e l a t e d  u s e s ,  s u c h  a s  f i s h i n g .

A n  b a c k g r o u n d ,  i n  o r d e r  f o r  t h e  S t a t e  to d i s p o s e  o f  S t a t e  

l a n d s ,  u n d e r  A S  3 8 . 0 5 . 0 3 5 ( e ) ,  t h e r e  m u s t  b e  a  f i n d i n g  t h a t  t h e  

l e a s e  s a l e  i s  in t h e  " b e s t  i n t e r e s t s "  o f  t h e  S t a t a . F u r t h e r ,  u n d e r  

t h e  A C M P ,  t h e  l e a s e  s o l e  m u s t  b e  c o n s i s t e n t  w i t h  t h e  A C M P .  N T C  

h a s  m o v e d  t h i s  C o u r t  t o  s t a y  o i l  a n d  g a s  l e a s e  s a l e  78- u n t i l  t h e  

m e r i t s  o f  t h i s  a p p e a l  a r e  d e c i d e d .  T h e  s a l e  is p l a n n e d  t o  g o  

f or.-ard o n  J a n u a r y  25, 1 9 9 4 .

I n  r e v i e w i n g  Noah.'9 " b e s t  i n t e r e s t  d e t e r m i n a t i o n  t h e  C o u r t  is

r e v i e w i n g  a  p o l i c y  d e c i s i o n  i n v o l v i n g  c o m p l e x  i s s u e s  b e y o n d  t h i s

C o u r t ’s a b i l i t y  t o  d e c i d e . "  H a m m o n d  v. N o r t h  S l c p e  B o r o u c h , 6*15

P . 2 d  7 5 0 ,  7 5 8  (AK. 1 9 5 2 )  . A c c o r d i n g l y ,  t h i s  C o u r t  m u s t  d e c i d e

w h e t h e r  N o a h  h a d  a r e a s o n a b l e  b a s i s  f o r  h i s  d e c i s i o n  o n  e a c h  i s s u e .

T r u s t e e s  f o r  A l a s k a  e t  al. v. S t a t e  o f. A l a s k a ,  Depart m e n t . .  o £

N a t u r a l  R e s o u r c e s ,  et *1. . A l a s k a  S u p r e m e  C o u r t ,  S l i p  O p .  a 03 9 .

( D e c e m b e r  23, 1993) t h e  C o u r t  s a i d :

" . . .  t h i s  C o u r t  m u s t  e n s u r e  t h a t  D N R  h a s  t a k e n  a 
" h a r d  l o o k "  a t  t h e  s a l i e n t  p r o b l e m s  a n d  h a s  
g e n u i n e l y  e n g a g e d  i n  r e a s o n e d  d e c i s i o n  m a k i n g  . .
. . A  d e c i s i o n  w i l l  b e  r e g a r d e d  a s . a r b i t r a r y  " w h e r e  
a n  a g e n c y  f a i l s  t o  c o n s i d e r  a n  i m p o r t a n t  f a c t o r  i n  
m a k i n g  i t s  d e c i s i o n . " ( C i t i n g  T r u s t e e s  f o r  A l a s k a  
v. S t ate. D N R . 7 9 5  P . 2 d  8 0 S  ( A l a s k a  1 9 9 0 ) ,  S l i p  o p. 

a t  5) .

N T C  h a 3  m o v e d  t h i a  C o u r t  f o r  a  s t a y  o f  l e a s e  s a l e  78 u n t i l  t h e  

m e r i t s  o f  t h i n  a p p e a l  a r e  d e c i d e d .  T h e  t w o  a l t e r n a t e  t e a t 3 f o r  

d e t e r m i n i n g  w h e t h e r  a a t a y  s h o u l d  b e  g r a n t e d  a r e :  1) "a c l e a r

Order on Morion to Stay.
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B h o w i n g  o f  p r o b a b l e  s u c c e s s "  o n  t h e  m e r i t s ,  S t a t e  v- K l u t i  K a a h  

N a t i v e  V i l l a g e . 8 3 1  P . 2 d  1270, 1 2 7 2  ( A l a s k a  2 9 9 2 ) ,  o r  2) a " b a l a n c e  

o f  t h e  h a r d s h i p s . "  TcJ. T h e  C o u r t  m u s t  l i m i t  i s  s c o p e  o f  r e v i e w  

u n d e r  e i t h e r  t h e o r y  b y  t h e  r e a s o n a b l e  b a s i s  c e c t . T h e  f i r s t  teat, 

p r o b a b l e  s u c c e s s  o n  the m e r i t s ,  is invoiced " w h e r e  t h e  p a r t y  a s k i n g  

f o r  r e l i e f  d o e s  n o t  s t a n d  t o  s u f f e r  i r r e p a r a b l e  h a r m ,  o r  w h e r e  t h e  

p a r t y  a g a i n s t  w h o m  t h e  i n j u n c t i o n  i c  s o u g h t  w i l l  s u f f e r  i n j u r y  if 

t h e  i n j u n c t i o n  i s  i s s u e d . "  I£. a t . 1 2 7 2 .  If, o n  t h e  o t h e r  ha n d ,  

t h e  n o n - m o v i n g  p a r t y  c a n  be p r o t e c t e d  f r o m  i n j u r y ,  a n d  " t h e  p a r t y  

s e e k i n g  t h e  i n j u n c t i o n  s t a n d s  t o  o u f f e r  i r r e p a r a b l e  h a r m , " t h e  

" b a l a n c e  o f  t h e  h a r d s h i p s "  t e 3 t  i s  a p p r o p r i a t e .  TcJ. T h e  " b a l a n c e  

o f  t h e  h a r d s h i p s "  t e 3 t  i3 d i v i d e d  i n t o  t h r e e  p a r t s :  "(1) t h e

p l a i n t i f f  roust b e  f a c e d  w i t h  i r r e p a r a b l e  h a r m ;  (2) t h e  o p p o s i n g  

p a r t y  m u s t  b e  a d e q u a t e l y  p r o t e c t e d ,■ a n d  (3) t h e  p l a i n t i f f  m u s t  

r a i s e  ' B e r i o u s '  a n d  s u b s t a n t i a l  q u e s t i o n s  g o i n g  t o  t h e  m e r i t s  o f  

t h e  cREie; t h a t  is, t h e  i s s u e s  r a i s e d  c a n n o t  b e  ' f r i v o l o u s  c r  

o b v i o u s l y  w i t h o u t  m e r i t . ' "  M e a e g r l l  v . . d e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s , 7 6 8  P . 2 d  1 1 1 2 ,  1 1 2 2  ( A l a s k a  1 9 3 9 )  (c i t i n g  a n d  q u o t i n g  

A l a s k a  P u b l i c  P t i l i t i e s  _ C o m n ' n v. G r e a t e r .  A n c h o r a g e  A r e a  g o r o . u q h , 

5 3 1  P . 2 d  54 9 ,  5 5 4  ( A l a s k a  1 9 7 5 ) ) .

I n  d e t e r m i n i n g  w h i c h  t e 3t t o  a p p l y ,  t h i s  c o u r t  m u s t  c o n s i d e r  

t h e  h a r m  t o  e a c h  o f  t h e  p a r t i e a .  T h e  d e l a y  o f  t h e  l e a s e  aa l a .  

a c c o r d i n g  t o  N o a h ,  w i l l  r e s u l t  i n  t h e  l o o s  o f  p o t e n t i a l  l e s s e e s  as 

w e l l  a o  h a v i n g  t o  p u t  t he l e a s e  s a l e  b a c k  i n  t h e  f i v e  y e a r

Order on  K o d o n  to S t a y
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a c h a d u l e . 1 T h u s ,  t h e  S t a t e  w i l l  l o s e  m o n e y  b y  n o t  b e i n g  a b l e  t o  g o  

f o r w a r d  w i t h  t h e  l e a a e  s a l e  a s  p l a n n e d .  N T C  c o n t e n d s  t h a t  

i r r e p a r a b l e  h a r m  w i l l  r e s u l t  if t h e  l e a s e  9 a l e  i s  a l l o w e d  t o  g o  

f o r w a r d  b e c a u s e  t h e  p r o p o s e d  s a l e  w i l l  d i r e c t l y  c o n f l i c t  w i t h  a n d  

h a r m  f i s h i n g  a c t i v i t i e s  i n  t h e  r e g i o n  a n d  w i l l  h a r m  s u b s i s t e n c e  u s e

i n  t h e  a r e a .  I f  p l a i n t i f f s  w i l l  n o t  s u f f e r  i r r e p a r a b l e  h a r m ,  t h e

b a l a n c e  o f  h a r d s h i p  t e s t  is i n a p p r o p r i a t e .

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  n o t e d  t h a t  " t h e  a c t u a l  

o p e n i n g  o f  t h e  b i d s  d o e s  n o t  i n v o l v e  a c o m m i t m e n t  o f  an-/ k i n d "  

s i n c e  a l l  b i d s  c a n  b e  r e j e c t e d  a n d  " e v e n  a f t e r  t h e  b i d s  a r e  

a c c e p t e d  . . . [ t h e  c o u r t  c o u l d  h a v e  the] p o w e r  t o  d e c l a r e  t h e

l e a s e s  i n v a l i d  if t h e  c o u r t  d e t e r m i n e d  t h a t  t h e  G o v e r n m e n t  e n t e r e d  

i n t o  a l e a s e  w i t h o u t  c o m p l i a n c e  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  

[law] ." N e w  Y o r k .  N a t u r a l  .'flegouregfi D e f e n s e  C o u n c i l , .  I n c .  v ._ 

K l e p p e . 4 2 9  U . S .  1 3 0 7  (1976), H a m m o n d  v- N o r t h  S l o p e  B o r o u g h ,

s u p r a .  U n d e r  t h e  l e a s e  c e r m a ,  t h e  S t a t e  h a s  t h e  a u t h o r i t y  to 

c a n c e l  a l e a s e  a t  a n y  time, if f o r  e x a m p l e ,  i n f o r m a t i o n  c a m e  t o  

l i g h t  w h i c h  c o m p e l l e d  i t  t o  w i t h d r a w  a t r a c t  f r o m  e x p l o r a t i o n  o r  

d r i l l i n g .  On. t h e  o t h e r  hand, t h e  S t a t e  c a n n o t  d e p r i v e  a l e s s e e  cf 

t h e  r e a s o n a b l e  u s e  o f  t h e  l e a s e h o l d  i n t e r e s t .  S e e  F i n d i n g  a t  126, 

A p p e n d i x  D, S a m p l e  L e a s e  a t  p a r a .  9 ( f ) ;  i i  A A C  8 3 . 1 5 8 .  T h e

r e v o c a t i o n  o f  a l e a s e  o r  t h e  d e p r i v a t i o n  o f  t h e  r e a s o n a b l e  u s e  o f  

a  l e s s e e ' s  p r o p e r t y ,  w o u l d  r e s u l t  i n  t h e  S t a t e  h a v i n g  t o  p a y  j u s t

1 T h o  c o u r t  s h o u l d  a l a o  n o t e  t h a t  u n d e r  A S  3 8 . 0 5 . 1 9 0 ( c ) ,  a 
l e a s e  s a l e  c a n  b e  h e l d  u p  t o  n i n e t y  d a y 3  " a f t e r  t h e  l a s t  d a y  o f  t h o  
c a l e n d a r  q u a r t e r  f o r  w h i c h  it w a a  s c h e d u l e d  . . . "  I d .

o r t l t t r  c u  M o t i o n  t o  s c « »
CJBC No . 3JOT-93-X174 Cl
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c o m p e n c a t i o n  C o  t h e  l e s s e e .  T h e r e f o r e ,  o n c e  it i s s u e s  t h e  l e a s e ,  

t h e  S t a t e  i s  u n d e r  t r e m e n d o u s  p r e s s u r e  t o  l e t  t h e  l e s s e e  g o  f o r w a r d  

w i t h  i t s  e x p l o r a t i o n  a n d  e x t r a c t i o n .

N e v e r t h e l e s s ,  t h i s  a n a l y s i s  o f  t h e  l e a s e  s a l e  p r o c e s s  d o e s  n o t  

m a c k  t h e  f a c e  t h a t  p r e c e d e n t  c o m p e l s  t h i s  c o u r t  t o  f i n d  t h a t  N T C  

h a s  n o t  s h o w n  i t  w i l l  s u f f e r  i r r e p a r a b l e  h a r m ,  s i n c e  t h e  S t a t e  m a y  

b u y  b a c k  a n  o f f e n d i n g  l e a s e .  H o w e v e r ,  u n d e r  t h e  " p r o b a b l e  s u c c e s s  

o n  t h e  m e r i t s "  t e s t ,  a s h o w i n g  o f  i r r e p a r a b l e  h a r m  i s  n o t  

n c c e s c a r y .  T h e  c o u r t  w i l l  a p p l y  t h e  " p r o b a b l e  s u c c e s s "  t e s t .

N T C  a l l e g e s  t h a t  N o a h  h a s  d e f e r r e d  c o n s i d e r a t i o n  o f  

e n v i r o n m e n t a l  c o n c e r n s  a n d  h a s  p u t  o f f  i m p o s i n g  e n v i r o n m e n t a l  

p r o t e c t i o n  o n  o i l  a n d  g a s  e x p l o r a t i o n  a n d  d e v e l o p m e n t  a c t i v i t i e s  

u n t i l  c h e  o i l  i n d u s t r y  l e s s e e  h a s  p r e s e n t e d  a s p e c i f i c  p l a n  o f  

o p e r a t i o n s  C o  D N R .  A c c o r d i n g  to N T C ,  t h i s  c o n s i d e r a t i o n  m u s t  t a k e  

p l a c e  a f t e r  t h e  l e a s e  s a l e .  N T C  c i t e s  e v i d e n c e  o f  d i r e c t  c o n f l i c t s  

b e t w e e n ,  o i l  a n d  g a s  a c t i v i t i e s  a n d  e x i s t i n g  u s e s  o f  t h e  s a l e  a r e a .  

F u r t h e r ,  u n d e r  t h e  A C M P ,  N o a h  h a s  f a i l e d  t o  e v a l u a t e  t h e  i m p a c t s  

b y  o i l  a n d  g a a  e x p l o r a t i o n  a n d  d e v e l o p m e n t  i n  r e l a t i o n  to t h e  

s t a n d a r d s  i m p o s e d  b y  t h e  A C M P  w h i c h  a r e  l i s t e d  i n  6 A A C  6 0 . 1 3 0 ( b )  

a n d  ( c ) .

L e a s e  s a l a  t r a c t s  b e t w e e n  K a s i l o f  a n d  A n c h o r  P o i n t  a r e  

p a r t i c u l a r l y  c o n t e s t e d  b y  N T C  b e c a u s e  o f  C h e  h e a v y  c o m m e r c i a l ,  

s p o r t  a n d  s u b s i s t e n c e  f i s h i n g  in t h a t  a r e a .  K u n d r s d o  o f  s e t n e t t e r o  

a n d  dri f t r . e t  f i s h e r s  f i s h  i n  t h i s  c o r r i d o r  f r o m  J u n e  t h r o u g h  

A u g u s t .  S e e  A p p e l l a n t ' s  E x h n .  5, 2a. i n  h i s  f i n d i n g s ,  N o a h

O r d e r  o n  M o t i o n  to S t «y
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i d e n t i f i e s  t h e  e x t e n t  o f  t h e  f i s h e r i e s  w i t h i n  t h e  l e a s e  s a l e  a r e a  

a n d  e v e n  r e c o g n i z e s  t h a t  " e x p l o r a t i o n  a n d  d e v e l o p m e n t  o f  t h e  s a l e
i

a r e a  c o u l d  a d v e r s e l y  a f f e c c  h u m a n  vises o £  t h e  a r e a  a n d  i t s  

r e s o u r c e s  i £  a c c e s s  t o  h u n t i n g ,  f i s h i n g ,  o r  t r a p p i n g  . a r e a s  is 

r e s t r i c t e d  o r  if i n d u s t r y  o p e r a t i o n s  o c c u r  a t  c h e  s a m e  p l a c e  a n d  

t i m e  h a s  h a r v e s t  a c t i v i t i e s ." S e e  F i n d i n g s  at 36. F u r t h e r ,  N o a h  

s t a t e s  t h a t  " [ i ] n t e r f e r e n c e  w i t h  s u b s i s t e n c e  a n d  c o m m e r c i a l  f i s h i n g  

c o u l d  p r e s e n t  a  c o n f l i c t  o f  i n t e r e s t  in. c h e  s a l e  a r e a . "  H o w e v e r ,  

Noah, b e l i e v e s  i t s  m i t i g a t i o n  m e a s u r e s  w i l l  " a s s u r e  t h a t  p o t e n t i a l  

c o n f l i c t o  a r e  a v o i d e d  t o  t h e  f u l l e s t  e x t e n t  p o s s i b l e . "  I d .

N T C  poir-C3 o u t  t h a t  t h e  p r o b l e m  w i t h  c o n s i d e r i n g  p r o b l e m s  o r  

c o n f l i c t s  s c  t h e  p l a n  o f  o p e r a t i o n s  s t a g e ,  is t h a t  it " m a s k [ s ]  

a p p r e c i a t i o n  [of] c u m u l a t i v e  e n v i r o n m e n t a l  t h r e a t [ s ] ." T r u s t e e s  

f o r  A l a s k a  v. S t a t e .  D N R . 6 5 1  P . 2 d  1 3 4 0  ( A l a s k a  1993) .

T h i s  c o u r t  f i n d s  L h a t  b a s e d  o n  t h e  l i m i t e d  a m o u n t  o f  b r i e f i n g  

a n d  a f t e r  r e a d i n g  t h e  F i n a l  F i n d i n g s  b y  N o a h ,  a c  t o  t h e  " b e e t  

i n t e r e s t "  i s s u e ,  N T C  h a s  f a i l e d  t o  s h o w  p r o b a b i l i t y  o f  s u c c e s s  o n  

t h e  m e r i t s .  N o a h  h a s  i d e n t i f i e d  t h e  p o t e n t i a l  f c  c o n f l i c t s  

b e t w e e n  f i s h i n g  i n t e r e s t s  a n d  t h e  o i l  a n d  g a s  i n d u s t r  i n  s o m e  o f  

t r a c t s  l o c a t e d  i n  t h e  l e a s e  s a l e  a n d  h a s  d e t a i l e d  e i t h e r  h o w  t h e  

l e a s e  s a l e  t e r m s  a p p l y  t o  c h e  c o n f l i c t s  ( f i n d i n g s  p a g e  32) o r  

r e l i e s  o n  m i t i g a t i n g  m e a s u r e a .  A c  t h i s  time, i n  t e r m s  o f  t h e  

r w a n o n a b l e  b a s i s  test, t h e  C o u r t  c a n n o t  f i n d  t h a t  i t  is p r o b a b l e  

t h a t  N o a h  f a i l e d  t o  c o n s i d e r  a n  i m p o r t a n t  f a c t  i n  m a k i n g  c h e  " b e s c  

i n t e r e s t "  d e t e r m i n a t i o n  o r  t h a t  h e  f a i l e d  to t a k e  a  h a r d  l o o k  a c
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t h e  s a l i e n t  p r o b l e m s  1 W h i l e  p l a i n t i f f s  m a y  d i s a g r e e  w i t h  N o a h ' s  

c o n c l u s i o n  t h a t  s o m e  p r o b l e m s  m u s t  a w a i t  f u r t h e r  s t u d y  a s  t o  

i n d i v i d u a l  t r a c t s ,  t h a t  c o n c l u s i o n  d o e s  n o t  i m p l y  t h a t  N o a h ' s  b o s t  

i n t e r e s t  f i n d i n g  is a r b i t r a r y -  A c c o r d i n g l y  t h e  C o u r t  d e n i e s  t h e  

m o t i o n  t o  s t a y  l e a s e  G a l e  78 o n  t h e  b a s i s  o f  N o a h ' s  n o n - c o m p l i a n c e  

w i t h  A S  3 5 . 0 5 . 0 3 5 ( a ) .

A S  4 6 . 4 0 . 0 1 0  - 2 1 0  p r o v i d e s  f o r  t h e  e s t a b l i s h m e n t  o f  a n  A l a s k a

C o a s t a l  M a n a g e m e n t  P r o g r a m ,

n . . . w h i c h  i s  p a r t l y  d e s i g n e d  t o  e n s u r e  t h a t  t h e
d e v e l o p m e n t  o f  i n d u s t r i a l  a n d  c o m m e r c i a l  e n t e r p r i s e  
i s  c o n s i s t e n t  w i t h  e n v i r o n m e n t a l  a n d  c u l t u r a l  
i n t e r e s t s  i n  t h o  S t a t e .  A S  4 6 . 4 0 . 0 2 0 . "

H a m m o n d  v. N o r t h  S l o c e  B o r o u g h , 645 P . 2 d  7 5 0 ,  7 6 1  ( A l a s k a  1 2 3 2 ) .

P u r s u a n t  t o  s t a t u t o x - y  a u t h o r i t y ,  t h e  A l a s k a  C o a s t a l  P o l i c y  C o u n c i l

h a s  e s t a b l i s h e d  r e g u l a t i o n s  f o r  t h e  a d m i n i s t r a t i o n  a n d  e n f o r c e m e n t

o f  t h e  A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m ,  6 A A C  8 0 . 0 1 0  - 900.

6 A A C  8 0 . 0 1 0 ( b )  p r o v i d e s  i n  p a r t :

"rJ s e s  a n d  a c t i v i t i e s  c o n d u c t e d  b y  s t a t e  a g e n c i e s  i n  
t h e  c o a s t a l  a r e a  m u s t  b e  c o n s i s t e n t  w i t h  t h e  
a p p l i c a b l e  d i s t r i c t  p r o g r a m  a n d  c h e  s t a n d a r d s  
c o n t a i n e d  i n  t h i s  c h a p t e r .  I n  a u t h o r i z i n g  u s e s  o r  
a c t i v i t i e s  i n  t h e  c o a s t a l  a r e a  u n d e r  i t s  s t a t u t o r y  
a u t h o r i t y  e a c h  s t a t e  a g e n c y  s h a l l  g r a n t  
a u t h o r i z a t i o n  i f  i n  a d d i t i o n  t o  f i n d i n g  t h a t  c h e  
u s e  o r  a c t i v i t y  c o m p l i e s  w i t h  t h e  a g e n c y ' s  s t a t u t e s  
a n d  r e g u l a t i o n s ,  t h e  a g e n c y  f i n d s  t h a t  t h e  u s e  o r  
a c t i v i t y  i 3  c o n s i s t e n t  w i t h  t h e  a p p l i c a b l e  d i s t r i c t  
p r o g r a m  a n d  t h e  s t a n d a r d  c o n t a i n e d  i n  t h i s  c h a p t e r . "

A m o n g  t h o  s t a n d a r d s  of t h e  c h a p t e r  a r e  t h e s e  c o n t a i n e d  a t  S A A C

8 0 . 0 4 0  (a) :

" I n  p l a n n i n g  f o r  a n d  a p p r o v i n g  d e v e l o p m e n t  i n  
c o a s t a l  a r e a c ,  d i s t r i c t s  a n d  s t a t e  a g e n c i e s  s h a l l  
g i v e  i n  t h e  f o l l o w i n g  o r d e r ,  p r i o r i t y  to:

Order on Motion co Stay 
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(1) w a t e r - d e p e n d e n t  u g e a  a n d  a c t i v i t i e s
(2) w a t e r - r e l a t e d  u s e s  a n d  a c t i v i t i e s ;  a n d
(3) u s e s  a n d  a c t i v i t i e s  w h i c h  a r e  n e i t h e r  w a t e r -  
d a p a n d a n t  n o r  w a t e r - r e l a t e d  f o r  w h i c h  t h e r e  is n o  
f e a s i b l e  a n d  p r u d e n t  i n l a n d  a l t e r n a t i v e  t o  m e e t  t h e  
p u b l i c  n e e d  f o r  t h e  u s e  o r  a c t i v i t y .

I n  a d d i t i o n  6 A A C  8 0 . 1 3 0 ( d )  p r o v i d e s :

" U s e s  a n d  a c t i v i t i e s  i n  t h e  c o a s t a l  a r e a  w h i c h  v/ill 
n o t  c o n f o r m  t o  t h e  s t a n d a r d s  c o n t a i n e d  i n  (b) a n d  
(c) o f  t h i s  s e c t i o n  m a y  b e  a l l o w e d  b y  t h e  d i s t r i c t  
o r  a p p r o p r i a t e  s t a t e  a g e n c y  if t h e  f o l l o w i n g  a r e  
e s t a b l i s h e d :

(1) t h e r e  La a s i g n i f i c a n t  p u b l i c  n e e d  f o r  t h e  p r o p o s e d  
u s e  o r  a c t i v i t y ;
(2) t h e r e  is n o  f e a s i b l e  p r u d e n t  a l t e r n a t i v e  t o  m e e t  t h e  
p u b l i c  n e e d  f o r  t h e  p r o p o s e d  u s e  o r  a c t i v i t y  w h i c h  w o u l d  
c o n f o r m  t o  t h e  s t a n d a r d s  c o n t a i n e d  i n  (b) a n d  (c) o f  t h i s  
s e c t i o n ;  a n d
(3) a l l  f e a s i b l e  a n d  p r u d e n t  s t e p s  t o  m a x i m i z e  
c o n f o r m a n c e  w i t h  t h e  s t a n d a r d  c o n t a i n e d  i n  (b) a n d  (c) 
o f  t h i s  s e c t i o n  w i l l  b e  t a k e n . "

O n  S e p t e m b e r  9, 1 9 9 3  t h e  D i v i s i o n  o f  O i l  a n d  G a s  i s s u e d  a

c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n  f o r  p r o p o s e d  S a l e  78. T h o  

d e t e r m i n a t i o n  s t a t e d  t h a t  "as t h e  c o o r d i n a t i n g  a g e n c y  f o r  t h i s  

r e v i e w  p r o c e s s ,  t h e  D i v i s i o n  o f  O i l  a n d  G a s  n o w  c o n c l u s i v e l y  

d e t e r m i n e s  t h a t  p r o p o s e d  S a l e  78 i s  c o n s i s t e n t  w i t h  t h e  A C M P " .  T h e  

m e m o r a n d u m  c o n s t i t u t e d  f i n a l  a g e n c y  a c t i o n  u n d e r  A S  4*5.19 .145 (a) 

(11). A p p a r e n t l y  b e c a u s e  t h o  S e p t e m b e r  9, 1 9 9 3  m e m o r a n d u m  w a a

f i n a l  a g e n c y  a c t i o n  t h e  D i r e c t o r  i c e s  n o t  a d d r e s s  t h e  c o n s i s t e n c y  

r e p r e s e n t e d  i n  h i s  f i n a l  f i n d i n g  d a t e d  O c t o b e r  19, 1 9 9 3 .

I n  H a m m o n d  v. N o r t h  s i o n g  B o r o u g h . s u p r a ,  p l a i n t i f f s  

c h a l l e n g e d  t h e  d e c i s i o n  o f  t h o  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  t o  

i s s u e  o i l  a n d  g a s  l e a s e s  i n  t h e  B e a u f o r t  S e a .  A m o n ^  o t h e r  t h i n g s
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p l a i n t i f f s  c o n t e s t e d  t h e  A C M P  c o n s i s t e n c y  d e t e r m i n a t i o n .  .The 

S u p r e m e  C o u r t  f o u n d  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n  i n s u f f i c i e n t ,  

x t  s a i d :

T h e  C o m m i s s i o n e r  c o n c l u d e d  t h e  l e a s e  s a l e  is 
c o n s i s t e n t  w i t h  b o t h  t h e  S t a t e  s t a n d a r d s  i n  t h e  A C M P  
a n d  t h e  ' p r o p o s e d  N o r t h  S l o p e  B o r o u g h  c o a s t a l  
m a n a g e m e n t  p r o g r a m .  H o w e v e r ,  s i n c e  t h e
C o m m i s s i o n e r s  c o n s i s t e n c y  d e t e r m i n a t i o n  w i t h  r e g a r d  
to t h e  S t a t e  s t a n d a r d s  is 3 t a t e d  i n  a c o n c l u s o r v  
m a n n e r ,  i t  i s  u n c l e a r  w h i c h  o f  t h e  m e t h o d s  s t a t e d  
i n  t h e  p r o c e e d i n g  p a r a g r a p h  t h e  C o m m i s s i o n e r  u s e d  
i n  m a k i n g  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n .

I d . . 6 4 5  P . 2 d  a t  762.

T h e  t w o  m e t h o d s  b y  w h i c h  t h e  c o m m i s s i o n e r  m a y  find' c o n s i s t e n c y  

a r e  e i t h e r  f i n d i n g  t h a t  a l l  s p e c i f i c  e n v i r o n m e n t a l  p r o t e c t i o n s  h a v e  

b e e n  m e t ,  o r  i f  t h e r e  w i l l  be c o n f l i c t i n g  U 3 e s , f i n d i n g  t h a t  t h e  

p r o v i s i o n s  o f  6 A A C  8 0 . 1 3 0 ( a )  h a v e  b e e n  s a t i s f i e d .  I n  t h i s  c a s e ,  

s i n c e  t h e r e  a r e  c o n f l i c t i n g  u s e s ,  t h e  coraraissionar m u s t  f i n d  a n d  

e x p l a i n  c o m p l i a n c e  w i t h  t h a t  r e g u l a t i o n .  T h e  D e p a r t m e n t  h a B  f a i l e d  

d o  t h i s .

F o o t n o t e  7 t o  t h e  o p i n i o n  i n  H a m m o n d . a u p r i ,  a t  7 6 2  d i s c u s s e s

t h o  s c o p e  o f  t h e  r e q u i r e d  f i n d i n g s . T h e  C o u r t  n o t e 3  t h e  h e s i t a n c y

t o  r e q u i r e  f i n d i n g s  i n  i n f o r m a l  a g e n c y  d e c i s i o n s  a b s e n t  a n  e x p r e s s

s t a t u t o r y  r e q u i r e m e n t .  B u t  t h e  S u p r e m e  C o u r t  s t a t e s :

" I f  t h e  r e v i e w i n g  C o u r t  c a n n o t  d i v i n e  t h e  b a s i s  f o r  
t h e  d e c i s i o n  f r o m  a b u l k y  r e c o r d ,  t h i s  l a n g u a g e  
c l e a r l y  l e a v e s  t h e  d o o r  o p e n  f o r  t h e  r e q u i r i n g  o f  
f i n d i n g s  u n d e r  c o m m o n  l a w  o r  a  b a s i s  f o r  
r e v i e w a h i l l t y .

I d '. (C i t i n g  M o b i l e  o i l  C o m . ,  v. L o c a l  B o u n d a r y  C o m m ' n, 5 1 8  P . 2 d  

92. 97 n . 1 1  ( A l a s k a  1 9 7 4 ) ) .
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I n  t h i s  c a s e  t h e  C o u r t  c a n n o t  d i v i n e  t h e  b a s i s  f o r  t h o  

c o n s i s t e n c y  d e t e r m i n a t i o n .  F i r s t ,  t h e r e  i s  n o  d i s c u s s i o n  o f  c h e  

p r i o r i t y  r e q u i r e d  in. 6 A A C  8 0 . 0 4 0 ,  H a s  t h e  C o m m i s s i o n e r  c o n s i d e r e d  

b o t h  o f f s h o r o  o i l  a n d  g a s  • d e v e l o p m e n t  a n d  a  f i s h e r y  a s  w a t e r  

d e p e n d a n t  a n d  a c t i v i t i e s ?  Or, i3 o i l  a n d  g a s  a  w a t e r  r e l a t e d  

a c t i v i t y ?  T h e  C o u r t  c a n n o t  d e t e r m i n e  w h e t h e r  t h e  s a l e  is 

c o n s i s t e n t  w i t h  e i t h e r  s t a n d a r d  a b s e n t  a f i n d i n g .

T h e r e  is n o  d i s c u s s i o n  o f  a s i g n i f i c a n t  p u b l i c  n e e d  f o r  t h e

l e a s e  s a l e ,  6 A A C  8 0 . 1 4 0 ( d ) ,  e x c e p t  t h a t  a t  p a g e  3 5  o f  t h e  f i n d i n g s

N o a h  s t a t e s  t h a t :

" S a l e  78 i s  l i k e l y  t o  m a k e  o u t  m o d e s t  a d d i t i o n s  t o  
S t a t e  r e v e n u e s  g i v e n  t h e  l o w  t o  m o d e r a t e  p o t e n t i a l  
f o r  o i l  a n d  g a s  d i s c o v e r i e s *  i n  t h e  s a l e  a r e a "  -

6 A A C  8 0 . 1 3 0 ( d )  r e q u i r e s  a f i n d i n g  o f  n o  f e a s i b l e  p r u d e n t

a l t e r n a t i v e  to m e e t  t h e  p u b l i c  n e e d  f o r  t h e  p r o p o s e d  u s e  a n d  a

f i n d i n g  t h a t  a l l  f e a s i b l e  a n d  p r u d e n t  s t e p s  t o  m a x i m i z e  c o n f o r m a n c e *

W i t h  t h e  s t a n d a r d s  w i l l  b e  t a k e n .

S a t i s f a c t i o n  o f  t h e  l a t t e r  t w o  r e q u i r e m e n t s  o f  6 A A C

8 0 . 1 3 0 ( d )  m a y  r a i s e  a n  i s s u e  a s  t o  t h e  C o m m i s s i o n e r ' s  r e l i a n c e  o n

p o s s i b l e  m i t i g a t i n g  f a c t o r s .  I n  s h o r t ,  w h i l e  t h e  r e l i a n c e  u p o n

m i t i g a t i n g  f a c t o r s  d e v i s e d  a f t e r  f o r m a t i o n  o f  c h e  p l a n  o f

o p e r a t i o n s  m a y  n o t  i m p e r i l  t h e  " b e s t  i n t e r e s t "  f i n d i n g ,  t h e  f a i l u r e

t o  a d d r e s s  a n d  r e s o l v e  s p e c i f i c  c o n f l i c t s  a s  to t h e  p r o p o s e d  u e s

m a y  i m p e r i l  t h e  c o n s i s t e n c y  f i n d i n g .  F o r  e x a m p l e ,  i n  K u i t s a r a k .

C o r p o r a t i o n ,  e t  al. v. R e d  S w o o c ,  et a l . S l i p  Op. 4 0 4 2  A l a s k a

S u p r e m e  C o u r t ,  ( J a n u a r y  14, 1794) f o o t n o t e  30, t h e  C o u r t  3 a i d :

Or de r on  Mo ti on to Stay
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T h e  p r i m a r y  d a n g e r  a a a o c i a t e d  w i t h  l e a s e  
d e t e r m i n a t i o n s  m a d e  o n  a c a G e - b y - c a p e  b a s i s  i s  t h a t  
t h a  c u m u l a t i v e  e n v i r o n m e n t a l  t h r e a t  p o s e d  b y  m i n i n g  
is  n o t  a d e q u a t e l y  c o n s i d e r e d .

S l i p  O p .  a t  21*.

T h e  r e a s o n i n g  o £  t h e  C o u r t  i n  K u i t s a r a k  a p p l i e s  b y  a n a l o g y

w i t h  e q u a l  l o g i c  t o  a n  o i l  a n d  g a s  l e a s e  s a l e .

S i n c e  t h e  p l a i n t i f f s  h a v e  d e m o n s t r a t e d  a p r o b a b i l i t y  o f

p u c c e s a  o n  t h e  m e r i t B  o f  i t s  c l a i m  t h a t  N o a h ' s  A C M P  c o n s i e t e n c y  

f i n d i n g  is d e f i c i e n t ,  t h e  C o u r t  m a y  a p p r o p r i a t e l y  o r d e r  a  s t a y  o f  

o i l  a n d  g a s  l e a s e  s a l e  n u m b e r  7 8 . 3

T h e  l a s t  i s s u e  t o  b e  c o n s i d e r e d  is w h e t h e r  N T C  q u a l i f i e s  a s  

a p u b l i c  i n t e r e s t  l i t i g a n t  t h e r e b y  w a i v i n g  a n y  b o n d  r e q u i r e m e n t  

w h i c h  m i g h t  b e  i m p o s e d  t o  c o v e r  t h e  S t a t e ' s  e s t i m a t e d  l o s s e s . 3 N T C  

c i t e s  t o  t h e  N i n t h  C i r c u i t  w h i c h  h a e  r e p e a t e d l y  h e l d  t h a t  when, 

r e q u i r i n g  a  b o n d  w o u l d  " e f f e c t i v e l y  d e n y  a c c e s s  t o  j u d i c i a l  r e v i e w "

2 N o a h  a r g u e s  t h a t  N T C  h a s  w a i v e d  i t s  r i g h t  t o  a p p e a l  t h e  

c o n s i s t e n c y  d e t e r m i n a t i o n ,  b e c a u s e  t h e  d e t e r m i n a t i o n  w a s  a  f i n a l  
a g e n c y  a c t i o n  a n d  a n  a p p e a l  w a s  n o t  f i l e d  b y  N T C  w i t h i n  t h e  
a l l o t t e d  t h i r t y  d a y s .  N T C  a r g u e s  t h a t  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n  
i s  p a r t  a n d  p a r c e l  o f  t h e  " b e e t  i n t e r e s t s "  f i n d i n g  a n d  t h u s ,  i t  w a s  
o n l y  a p p r o p r i a t e  t h a t  t h e  t w o  b e  a p p e a l e d  t o g e t h e r ..N o a h  r e s p o n d s  
t h a t  t h e  t w o  d e t e r m i n a t i o n s  a r e  s e p a r a t e  a n d  d i s t i n c t  s t a t u t o r y  
r e q u i r e m e n t s  a n d  s e p a r a t e  f i n a l  a g e n c y  d e c i s i o n s .

S i n c e ,  a s  t h e . C o u r t  f o u n d  i n  T r u s te e s  f o r ' A l a s k a  v.- S t a t e, 8 5 1  
P . 2 d  1 3 4 0  ( A l a s k a  1 9 9 3 ) ,  c h a  " c o n s i s t e n c y  d e t e r m i n a t i o n  is o n e  
s e c t i o n  o f  i t s  f j n d i n g . "  t h i s  c o u r t  f i n d s  it w a s  p r o p e r  t o  ' a p p e a l  
t h a  c o n s i s t e n c y  i e t e  r u i n a t i o n  a l o n g  w i t h  t h e  " b e s t  i n t e r e s t s "  
f i n d i n g .  Id. a t  1 3 1 1  n . 2 .

3 T h i n  d e c i s i o n  a l s o  i m p a c t s  a n o c h e r  p e n d i n g  m o t i o n .  N T C  is 
a s k i n g  t h i s  c o u r t  t o  w a i v e  t h e  c o a t  o f  p r e p a r i n g  t h a  r e c o r d .  N o a h  
m a i n t a i n s  .that f i l i n g  t h e  r e c o r d  i n  t h i s  c a s e  w i l l  c o s t  $ 1 0 , 0 0 0 .  
N T C ,  a s  a  p u b l i c  i n t e r e s t  l i t i g a n t ,  b e l i e v e s  it i s  e n t i t l e d  t o  h a v e  
t h e  c o o t s  w a i v e d .  T h a  r u l i n g  o n  t h i s  i s s u e  is d i s p o s i t i v e  o f  t h e  
M o t i o n  t o  W a i v e  C o s t s  a n d  w i l l  b e  c o n s i d e r e d  a s  s u c h .

O r d« r o n  Mo ti on to S t ay
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n o  b o n d ,  o r  o n l y  a  n o m i n a l  b o n d  w i l l  b e  i m p o s e d ,  P e o p l e  e x  T e l , 

v a n  d e  K a m o  v, T a h o e  R e g i o n a l  P l a n n i n g  A g e n c y. 7 6 6  F . 2 d  1 3 1 9  ( 9 t h  

C a r .  1 9 8  5) . T h e r e  a r e  f o u r  f a c t o r s  u s e d  i n  i d e n t i f y i n g  a  p u b l i c  

i n t e r a s t  l i t i g a n t :

(1) Is t h o  c a s e  d e s i g n e d  to e f f e c t u a t e  s t r o n g  p u b l i c  
p o l i c i e s ?
(2) I f  t h e  p l a i n t i f f  s u c c e e d s  w i l l  n u m e r o u s  
p e o p l a  r e c e i v e  b e n e f i t s  f r o m  t h e  l a w s u i t ?
(3) C a n  o n l y  a  p r i v a t e  p a r t y  h a v e  b e e n  
e x p o c t e d  t o  b r i n g  a u l t ?
(4) W o u l d  t h e  p u r p o r t e d  p u b l i c  i n t e r e s t
l i t i g a n t  h a v e  s u f f i c i e n t  e c o n o m i c  i n t e r a s t  to 
f i l e  s u i t  e v e n  i f  t h e  a c t i o n  i n v o l v e d  o n l y
n a r r o w  i s s u e s  l a c k i n g  g e n e r a l  i m p o r t a n c e ?

A n c h o r a g e  D a i l y  N e w s  v. _A n c h o r a g e  S c h o o l  D i s t r i c t , a 03 P . 2 d  402,

4 0 4  ( A l a s k a  1 9 9 0 )  . N T C  a s s e r t s  i t  s a t i s f i e s  a l l  t h e s e

r e q u i r e m e n t s .  F i r s t ,  th±B a p p e a l  h a e  b e e n  f i l e d  to e f f e c t u a t e

p u b l i c  p o l i c i e n  e m b o d i e d  i n  the A l a s k a  C o n s t i t u t i o n ,  A r t .  V I I ,  sec .

1 w h i c h  e n c o u r a g e s  s e t t l e m e n t  o f  s t a t e  l a n d  a n d  d e v e l o p m e n t  o f

r e s o u r c e s  " c o n s i s t e n t  w i t h  the p u b l i c  i n t e r e s t . "  M o r e o v e r ,  t h i n

a p p e a l  is t o  e n s u r e  t h e  c o m p l i a n c e  w i t h  A S  3 8 . 0 5 . 0 3 5  (e) w h i c h

r e q u i r e s  t h a t  d i s p o s a l  o f  s t a t e  l a n d  b e  w i t h i n  t h e  S t a t e ' s  b e s t

i n t e r e s t s .  S e c o n d ,  t h e  b e n e f i c i a r i e s  o f  t h i s  a p p e a l  a r e  t h o s e  w h o

u s e  t h e  r e s o u r c e s  o f  C o o k  I n l e t  s u c h  a s  t r a d i t i o n a l  s u b s i s t e n c e

u s e r s ,  e n v i r o n m e n t a l  a n d  r e c r e a t i o n a l  u s e r o ,  a n d  c o m m e r c i a l  a n d

s p o r t  f i s h e r s .  T h i r d ,  s i n c e  t h e  a p p e l l e e s  i n c l u d e  D N R ,  a s t a t e

a g e n c y ,  o n l y  a  p r i v a t e  p a r t y  c o u l d  b e  e x p e c t e d  t o  b r i n g  t h i s

a c t i o n .  S e e  S o u t h e a s t  A l a s k a  C o n s e r v a t i o n . c o u n c i l  y..-St ate.,

P . 2 d  a t  544, 5 5 4  ( A l a s k a  1 9 8 3 ) .  L a s t l y ,  n o  c l a i m  f o r  m o n e t a r y

d a m a g e s  h a s  b e e n  m a d e  i n  t h i s  a p p e a l  a n d  n o  m o n e t a r y  g a i n  w i l l

of/34/04 17:31 2T907 263 4121 AK COURT SYS-KEN

0

Ordor on. Motion to S t ay

Casa No. 3KN-93-1174 Cl

Page 12

EJ013



.01/24/0'! 17:31 ‘ZS907 283 4121 AK COURT SYS-KEN Gl 014

result: f r o m  a s u c c e s s f u l  a p p e a l .  W h i l e  i t  is t r u e  t h a t  t h e

a p p e l l a n t ' s  i n c l u d e  f i s h i n g  o r g a n i s a t i o n ^ , w h i c h  t h e  S t a t e  a l l e g e s  

h a v e  a n  o b v i o u s  e c o n o m i c  i n t e r e s t  i n  b r i n g i n g  t h i s  a p p e a l ,  N T C  

a r g u e s  t h a t  it i a  p u b l i c  r i g h t s  t h a t  a r e  a t  s t a k e  h e r e .

T h e  f a c t  t h a t  a n  o r g a n i z a t i o n  m a y  h a v e  a n  e c o n o m i c  i n t e r e s t  

i n  w h e t h e r  o r  n o t  t r a c t s  of l a n d  a r e  s o l d  t o  o i l  c o m p a n i e s ,  d o e s  

n o t  o b s c u r e  t h e  f a c t  t h a t  it i s  a. p u b l i c  r i g h t  b e i n g  l i t i g a t e d .

I T  I S  H E R E B Y  O R D E R E D  t h a t  A p p e l l a n t s  M o t i o n  t o  S t a y  i s  

G R A N T E D .

D a t e d  a t  K e n a i ,  A l a s k a  t h i a  2 4 t h  d a y  o f  J a n u a r y <”1994/

C H A R L E S  K. C R A N S T O N  
S U P E R I O R  C O U R T  J U D G E

I • .. I * Ii * J

O r Ua r on Mo ti on to Stay
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DATE: 2/14/94

Date of 5-Dav Notice: -2
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/&  ■ DATE-TURNED 
INTO OFFICE:

. 1(in accordance with Uniform Rule 23)
Resources Committee considered SB 308
"An Act modifying administrative procedures and decisions by state agencies that relate to uses 
and dispositions of state land, property, and resources, and to the interests within them, and that 
relate to land, property, and resources, and to the interests within them, that are subject to the 
coastal management program: and providing for an effective date." 
and recommends:

[’I] replace with
( ] attaches amendment(s)

[ ] adopts________________

^  [  ]  s a m e  title
JJSJLd ) j / j  n e w  title 

[  j  t e c h n i c a l  
t i t le c h a n g e  
( H B  o n l y )

Letter of Intent
( ] further referral to the

[ ] do pass 
[ ] do not pass 
[ j no recommendation 
[ ] individual recommendations
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J
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DO PASS:

( J G o v e r n o r 's  B ill  w it h  P r e v io u s  F is c a l N o te s  (e n te r  in fo r m a t io n  a b o v e )

OTHER RECOMMENDATIONS:

W .

Ilkt
Chair: Signature and Recommendation



FISCAL NOTE

STATE OF ALASKA

1994 LEGISLATIVE SESSION

Revision Dale: 
Tide:

Sponsor 
Requestor

A c  A c t  M o d if y in g  A d m in is t r a t iv e

BILL NO.

Department Affected:

SB 308

Environmental
Conservation

Procedures
Senate Resources Committee 
Senate Resources Committee

BRU: Environmental Quality
Component: Water Quality Management

COMPONENT SERIAL NO. 
(Thousands of Dollars')

645

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 I T  00

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0

TRAVEL 0.0 0.0 0.0 0.0 00 0.0

CONTRACTUAL 0.0 0.0 0.0 0.0 ).0 0.0

SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0

EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0

LAND&STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0

GRANTS .CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0

MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0| 0.0 0.01

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUNDSOURCE

1002 Federal Receipu 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
KXMGF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipt 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 CO 0.0

Estim ate o f any cu rre n t y e a r (F Y 9 4 ) cost; S _

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Bob Poe. Director______
Division: Information & Administrative Seiyiĉ s

Phone: 
Date:

465-5010
2/14/94

Approved by Commissioner____
Agency: Department of Environmental Conservatic

)A<r
Date: 2/14/94

PREPARER TO  PROVIDE ALL DISTRIBUTION COPIES T O  GOVERNOR'S LEGISLATIVE OFFICE

For funhcr distribution information, call the Governor’s Legislative Office

(REV 10/93) g:/asdir/fn94/sb308.xls Page of



F I S C A L  N O T E

Revi s ion O a t e : ___________________________________________________________________Oept.  A f f ec t ed :  O ff ic e  o f  the Governor
Ti t l e :M od ify in g  a d m in is t r a t iv e  p roced u res and decisioQRU: O ff ic e  o f  Management & Budget

by S t a te  a g e n c ie s  th a t  r e la t e  to  u ses  o f  S ta te  ian d  Component :  G overnm ental co o ra m a u io n
S p o n s o r  S en a te  R esources Committee
R e q u e s t o r  C O M P O N E N T  SER IA L  NO.  0 0 ; 8

STATE OF ALASKA BILL NO. S3 308_____
1994 LEGISLATIVE SESSION

E x p e n d i t u r e s / R e v e n u e s  fThou sands  of Ool lars)
OPERAT ING  EXPEND ITURES FY 95 FY 96 FY 97 FY 98 FY 93 FY 00

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 o 0 0 0 0
EQUIPMENT O 0 0 0 0 0
LANO & STRUCTURES 0 0 0 0 0 0
GRANTS,  CLAIMS 0 0 0 0 0 0
MISCELLANEOUS- 0 0 0 0 0 0
TOTAL OPERAT ING 6 0 0 O 0 0

CAP IT AL  EXP EN D IT UR E S 0 0 O 0 o 0

CHANGE IN REVENUES  ( ) 0 0 0 0 0 0 1

FUND SO URCE (Thousands  of Ool lars!
1002 Federa l  Rece ip t s 0 0 0 0 0 0
1003 GF Ma t c h 0 0 0 0 0 0
1004 GF 0 0 o 0 0 0
1005 GF/Program Rece ip t s 0 0

r\ 0 0 0 1
1003 GF/MHTIA 0 0 o 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0 1

E s t i m a t e  o f  a n y  c u r r e n t  y e a r  (FYS4) c o s t  $ 0

PO S I T I ON S
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
' For further distribution information, call the Governor's Legislative Office

(Rtr 10/93) 9<lbnojli/0BR Pqge of



S T A T E  O F  A L A S K A

1994 LEGISLATIVE SESSION

F I S C A L  N O T E

BILL NO. SB 308

Revision Date: ______________________________________________ Dept. Affected: Fish and Game________
Title: “An act modifying administrative orocc-______  BRU: Habitat and Restoration

dures related to land disposal.*________________ Component:_________ Habitat_______________
Sponsor: Senate Resources __________________________ ______________________
Requestor: Senate Resources_____________________________  COMPONENT SERIAL NO. 486

Expenditures/Revenues__________________________________________________(Thousands of Dollars)

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES

TRAVEL
CONTRACTUAL

SUPPLIES

EQUIPMENT
LAND &. STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

1 CAPITAL EXPENDITURES

["c h a n g e  IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF

1005 GF/Proeram Receiots

1006 GF/MHTIA

Other
TOTAL 0 0 0 0 0 0

Estimate of any current year (FY 94) cost: S J)

POSITIONS
FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Prepared Bv: Frank Rue ■U~
D vision: Habitat and Resi
Approved by Co' tmissioner/
Ageucy: Alaska Dcn/irtfncnf of Fish arji

Phone: 465-3065
Date: 2/14/94

Date: 2/14/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office

Page I of 1



1994 L E G ISL A T IV E  S E SSIO N
Revision Date:  Original__________________

Title: "An Act modifying administrative procedures

STATE O F  A L A S K A

F I S C A L  N O T E
BELL NO. SB308

Dept Affected: Natural Resources 

BRU: Resource Develooment

and decisions by state agencies that relate to uses and dispositions..." Component: AH

S ponsor Senate Resources Committee___________________

R equestor Senate Resources Committee

Ercenditures/Revenues

C om ponen t Seria l No. 

(Thousands of Dollars)

All

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES

TRAVEL I
CONTRACTUAL I
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any cu rre n t yea r (FYS4) c o s t: S None

POSITIONS

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 ol 0
TEMPORARY 0 0 0 0 ol 0

ANALYSIS: (Attach a separate page il necessary)

There is no anticipated fiscal impact associated with this bill in the Department ol Natural Resources.

Prepared by: Jerry Gallagher. Legislative Liaison /  / P h o n e :
Division: Commissioner's Office / / / D a te :
Approved by C om m issioner < ^ y r ~s\ / /

Harry A. Noah — F - r 'r < £ > V Date:
Agency: Natural Resources / /  /  /

4 6 5 - 2 4 0 0

U - F e D - 9 4

1 4 - F e b - 9 4

S  '/ /PREPARER TO PROVIDE AL1/DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
(SQ3ooj(LS Rov 2/H/94) For further distribution Information call tho Governor's leg is la tive  Office Pago 1 of 1
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WALTER J. HICKEL. GOVERNOR

P .  0.  BCX 107005 
ANCHORAGE, AC 99510-7005 
PHONE: (907) 762-2501

DIVISION OF FORESTRY
March 24, 1994

The Honorable Mike Miller
Alaska State Senate
Chairman, Senate Resources Committee
Room 423, State Capitol
Juneau, Alaska
Dear’ Senator Miller:
This letter and its attached table responds to a request for information. You asked 
me for timber volumes sold by the state for the past five years. The attached table 
shows both the amounts cut and sold during the past six calendar years.
The amount sold is in parenthesis and has ranged from as much as 35,782 thousand 
board feet (MBF) in 1990 to as little as 10,773 MBF in 1992. The average over the 
six years shown has been 22,542 MBF.
The annual amount sold has varied for a number of reasons. Fairbanks area sales 
from the Rosie Creek burn were over by 19S8. There were some staffing cutbacks 
reflected in 1991 and 1992 sales volumes. There was a large Icy Bay sale in 1990. 
Two large Fairbanks sales were returned to the state in 1992, reducing the volume 
for that year. Those sales will be sold this Spring.
The amounts planned to be offered for sale for the years 1995 through 1999 as shown 
in 5 year harvest schedules are; 132,700 MBF; 56,600 MBF; 73,700 MBF; and, 
130,400 MBF. There will be delays moving some volumes to later years and no doubt 
some sales will not be offered at all due to circumstances which cannot be known 
now. Not included in these volumes is the sale of interior hardwood now in the 5 
year harvest schedules for Fairbanks, Delta and Tok beginning in 1997.
I would be glad to provide any information you would like. I appreciate the 
opportunity to provide this information.

Tomas H. Boutin 
State Forester



• , • 
February 24,1S94

Senator Mike Miller 
State Capitol
Juneau, Alaska 99801 -1182 

Dear Senator Millar:

I wish to comment in opposition to Senate Bill 310, the forest management bill. By way 
of background, I am a wildlife biologist, a hunter and a life-long Alaskan.

In all honesty, your bill scares me. It opens the door to industrial forest practices that 
threaten the very values that make the Tanana valley and Fairbanks attractive to me. It 
stridently removes planning and review options that allow the public to influence forest 
management policies and actions. The only ones I see benefiting from this legislation 
are big outside business interests who would exploit our forests at the expense of 
existing businesses, activities and lifestyles.

How are we to ensure that current uses do r.ot forecose future options if we do not 
create a vision of what we collectively desire from our forests and systematically move in 
that direction? Many local residents who will have to live with the results of large-scale 
timber development do not share industry’s vision for our forests. I strongly feel the 
public should have a say in the direction that forest management takes. The specter of 
secret deals between the stata and big business is totally unacceptable.

Senate Bill 310 removes other opportunities for public involvement as well, and excludes 
involvement by agencies that might argue for puolic interests other than timber 
production. This is contrary to the direction the Division of Forestry has been taking in 
the Interior recently to broaden opportunities for public involvement in the formulation of 
forest management decisions and certainly contrary to public expectations.

The forests of interior Alaska provide many products and uses besides timber, and these 
diverse needs can all be met if the demand for logging is kept reasonable. 
Unfortunately, the type of value-added industry some people want requires huge 
amounts of cutting. Division of Forestry documents on the Fiberform proposal in 1992 
indicated that it would take the total allowable cut from the hardwood component of the 
Tanana Valley State Forest to feed their proposed oriented-strand-board plant.

Cuts of this magnitude are of great concern to me. Large-scale industrial cutting is more 
likely to be detrimental to the long-term welfare of the forest and associated fish and 
wildlife than smaller-scale sales geared to meeting local needs. It is also harder to 
provide for other uses of the forest when one use is carried to an extreme.

It seems unavoidable that this proposed legislation will lead to timber exploitation or "tree 
farming" on a scale that will have profound effects on the integrity and quality of our 
forests. For myself and many others who value the forest for more than sawlogs and 
fiber, it will make Fairbanks and the rest of the Tanana basin a less desirable place to 
live. Thus, I urge you to reconsider. Let this bill die the early death it deserves.

Sincerely,

Dale A. Haggstrom
P.O. Box 61056
Fairbanks, Alaska 99706-1056
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M E M O R A N P U M  February 24. 1994

SLBJEC T: Sectional Summary o f  SB 310. (W ork O rder No. 18-LS1558VJ)

TO: Senator Steve Frank
Attn: Rick Solie

FRO M : Jerry L u c k h a u p t^ j^ ___--
Legislative Counsel

Y ou have requested a sectional sum m ary o f  the above-described  bill. .As a 
prelim inary m atter, p lease note that a sectional sum mary o f  a bill should not be 
considered  an authoritative interpretation o f  the bill - the bill itself is the best 
statem ent o f  its contents.

Section 1 o f the bill repeals and reenacts A S 38.05.112 dealing with the sale o f  sta te  
tim ber.

Section  2 o f  the bill am ends AS 38.05.113(c) by providing that sales under 500 ,000  
board feet are exem pt from the requirem ent o f  A S 38.05.113 that all sa les m ust be  
reflected  in the two five-year schedules o f  sa les preceding the sale.

Section  3 o f  the bill am ends AS 38.05 by adding a new section to provide that the  
com m issioner o f  natural resources may en ter into forest m anagem ent agreem en ts  
with persons so that the person may enter on state forest land and select, harvest, 
and regenerate timber. D eta iled  procedures for these forest m anagem ent agreem en ts  
are provided. It is not clear if "state forest land" m eans state forests estab lish ed  by 
the Legislature under AS 41.17.210, a unit o f  land classified by the com m issioner as 
forest land, or forested land that’s ow ned by the state as the term  "forest land" is used  
in A S  41 .17 .950(5).

Section  4 o f  the bill am ends AS 38 .05 .300(a) to provide that land m ay not be 
classified  by the com m issioner o f  natural resources so  as to preclude the harvesting  
o f  tim ber except in certain limited circum stances.



Senator Steve Frank
February 24. 1994
Page 2

Section 5 o f  the bill am ends AS 38.05.300(c) to provide an exception  to section 4 o f  
the bill that a llow s the com m issioner o f natural resources to classify land so that the 
harvest o f  tim ber is precluded if the legislature approves the classification.

Section  6 o f  the hill am ends AS 41.17.060(b) relating to reforestation standards on 
5tate. m unicipal, and private forest land.

Section 7 o f  the bill am ends AS 41.17.060(c) relating to standards for the adm inistra­
tion o f  state and m unicipal forest land.

Section 8 o f  the bill am ends AS 41.17.090(a) to exclude state forest land from the 
reach o f  A S 4 1 .17 .090 ’s requirem ent that the com m issioner o f  natural resources be 
notified prior to tim ber operations being com m enced .

Section 9 o f  the bill am ends AS 41.17.090(c) to m ake a conform ing change to that 
provided in section  8 o f  the bill.

Section 10 o f  the bill am ends AS 41.17.118(b) to m ake a conform ing change to the 
rewrite o f  A S 38 .05 .112  provided in section 1 o f  the bill.

Section 11 o f  the uill am ends AS 41.17.200 to restate the primary purpose o f  state  
forests.

Section 12 o f  the bill am ends AS 41.17.200 by adding a new subsection bv providing
the com m ission er  o f  natural resources with direction for the m anagem ent o f state
forests.

Section 13 o f  the bill am ends AS 41.17.210(a) by rem oving som e o f the requirem ents 
for the proposal o f  new  state forests.

Section 14 o f  the bill a m e r js  A S 41.17.400(c) by m aking a conform i. •mange to the 
change m ade in section  . o f  the biil to AS 38.05.112.

Section  15 o f  the bP , am ends AS 41.17.400(c) by instructing the D epartm ent of 
Natural R esou rces how to determ ine sustained yield for forestry purposes.

Section  to o f  the bill repeals AS 38.05.113(b).

Section 17 o f  the bill provides an im m ediate effective date.

G PL:pl
94 -l53 .p im



Sena to r S teve F ran k  
A la s k a  S tate L eg is la tu re  
S tate C ap ito l ( M S  3100) 
Juneau , A la s k a  99801-1182

Re: SB 310

D ear Senator,

I am  w r it in g  as an  in d iv id u a l P la n n in g  C om m issione r o f  the F a irb an k s  N o rth  S ta r B o rough  to exp re ss my 
conce rn  a t p ro v is io n s  o f  Senate B i l l  310, w h ich  proposes to am end the Fo rest P ra c t ice s  A ct. T h e  T an an a  
B a s in  A rea P la n  an d  the T anana V a lle y  S tate Fo rest M an agem en t PIAn were c a re fu lly  w o rked  ou t d u r in g  
the la s t decade w ith  trem endous p u b lic , in du stry , and o f f ic ia l in p u t to p rov ide  fo r  the ba lan ced  
m anagem en t o f  the resources o f  m uch o f  In te r io r A la ska , sp e c if ic a lly  re co gn iz in g  and p ro te c tin g  a v a r ie ty  
o f  p u b lic  an d  p r iva te  in ':re s ts . con sis ten t w ith  ou r Fo rest P ra c tice s  Act. T he proposed SB  310 w o u ld  
fu n d am en ta lly  d is rup t tha t ba lan ce  an d  v io la te  those p u b lic  p lan s  by m ak ing  com m e rc ia l fo re s try  th e so le  
s ig n if ic a n t c r ite r ia  fo r fu tu re  d e c is io n s an d  by rem ov in g  p u b lic  h ea r in g  and com m en t from  m uch  o f  the 
d e c is io n  m a lt in g  p rocess. W h ile  a ttem p tin g  to ba lance in te re s ts is  a d if f ic u lt  ta sk , it is  d ie  fun dam en ta l 
ta sk  o f  an y  go vernm en t, an d  no-one eve r sa id  that go vernm en t is  easy . To pu t it b lu n t ly , I am  ap p a lle d  at 
SB 310’s  v io la t io n  o f  the p u b lic  tru s t an d  abd ica tion  o f  b a s ic  go vernm en ta l re sp o n s ib ility . H ow  can  o u r 
P la n n in g  C om m iss io n  re sponsib ly  a ttem pt to coord in a te o u r p la n n in g  w ith  an ag en cy  tha t is g iv e n  lic e n se  
to v io la te  its  own plans? W ha teve r p ra c tica l short-term  a dm in is tra tiv e  co nven ien ce  SB 310 m igh t p ro v id e  
to the S tate , i t  is  a c le a r d is se rv ic e  to the long-term  p u b lic  in te rest

T h an k  yo u  v e ry  m uch  fo r yo u r con side ra tio n  on th is  m atter. I look  fo rw ard  to y o u r response.

W ill ia m  W a lte rs  
P la n n in g  C om m iss io n e r 
F a irb a n k s  N o rth  S ta r B o rough 
P . Box 71267
Fa irb a n k s , A la s k a  99707*1267

cc: A la s k a  S tate Senato rs
A la sk a  S tate R ep resen ta tive s 
Jam es Sam pson . M avo r. F a irb an k s  North S tar Bo rough 
R ex N u tte r, D ire c to r , FN SB  P la n n in g  D ep ’t 
F a irb a n k s  D a ily  N cw s-M iner

S in ce re ly ,



Husky Wood, Inc.
2900 Boniface Parkway #672 

Anchorage, AK 99504

Phone (907) 333-9462 
Telefax (907) 333-9462

February 26, 1994
Senator Steve Frank 
Alaska State Senate 
Room 518 State Capitol 
Juneau, AK 9980' 1182
Dear Senator Frank: w
By this letter I endorse Senate Bill No. 310, "An Act relating to management and 
sale of state timber; relating to the classification of state land that would 
preclude harvesting of timber or would designate timber harvesting as an 
incompatible use; relating to the administration of forest land, proposals for state 
forest, and the determination of sustained yield; and providing for an effective 
date."
Enclosed are several documents that I feel will strengthen the argument in favor 
of contracting with private firms for Forest Management Agreements.
• What is Sustained Yield?
• An Independent Report concerning the 1992-1993 Forest Health Initiative
• A draft of n Forest Stewardship (Management) Agreement
• Draft of the Economic Impact, 1993, of the spruce bark beetle epidemic.
• A series of charts putting Alaska's forests in perspective, vis a vis the nation 

and the western states.
• A February 1993 announcement that this firm is prepared to build a modern 

plywood/LVL facility in Alaska's Railbelt Region, provided raw material is 
available.

This material is self-explanatory.
If there is any further help I or this firm can give to further the reasonable 
utilization of the renewable forests resources of Alaska (all ownerships) please 
contact me directly.



The Forest management Concept works well where it is an honest attempt 
between governments (the Owner State) and private industry in the business for 
the "long haul."
This is a means to stop the export of round logs from state lands, and still meet 
constitutional requirements. It is a means to encourage private land holders to 
work with companies who will add value (provide jobs) to wood.
The State of Alaska hold about orie-third of the commercial timber in Alaska. The 
State can "set the pace" as to utilization, development and maintenance of the 
timber resource.
Unfortunately, to date, the State's Bureaucratic dominated system has failed, at 
the current rat of nearly $1 billion per year in opportunity costs —just from the 
spruce bark beetle alone.

y

S in rfir filv ’'’ )  *

end:
cc: Sherman C. "Red" Smith, chairman 

Darrell Pierson



D e a r  S e n a t o r  Miller, 2 7  Feb. 1 9 9 4

I recently heard of S.B. 310 which will be coming up for hearing on March 2nd.
I don't think the provisions of the bill are for the best interests of the many Alaskans 
who want to use our forests for hunting, trapping, recreation, fishing, subsistence, 
and for small logging operations. The present legislation for the Haines and Tanana 
Valley State Forests provides for multiple use. The proposed bill would change this 
legislation, making the TVSF’s primary purpose the development of commercial for-

Also, the Commissioner of Natural Resources would be mandated to solicit 20-year 
guaranteed timber-cutting contracts with no public knowiedge until after a tentative 
contract agreement were struck. These contracts could provide a 20-year maximum 
extension.
A provision includes permission by the state to allow variable periodic output; this 
means that the harvest could exceed annual regrowth.
I urge you to vote against this bill.
Yours,
William H. Fuller 
Box 123 
Ester, Alaska 
99725



A l a s k a  F o r e s t  A s s o c i a t i o n ,  I n c .

111 S T E D M A N  S U IT E  2 0 0  

K E T C H IK A N . A L A S K A  9 8 9 0 1 - 0 5 9 9  

P h o n o  9 0 7 - 2 2 5 - 8 1 1 4  

F A X  9 0 7 - 2 2 5 - 5 9 2 0

S T A T E M E N T  O F  S U P P O R T  B Y  T H E  A i i f l S K A " T U K E b ' l ' A S S O C I A T I O N  
F O R  S E N A T E  B I L L  3 1 0  W H I C H  W O U L D  A L L O W  

F O R  F O R E S T  M A N A G E M E N T  R E Q U I R E M E N T S  A N D  O T H E R  
C H A N G E S  I N  T I T L E  3 8  C F  T H E  A L A S K A  S T A T U T E S  

F E B R U A R Y  2 8 ,  1 9 9 4

T h e  A l a s k a  F o r e s t  A s s o c i a t i o n  i s  a  c o a l i t i o n  o f  i n d i v i d u a l s  
a n d  c o m p a n i e s  w h o  a r e  d e p e n d e n t  o r  b e l i e v e  i n  t h e  i m p o r t a n c e  
o f  t h e  f o r e s t  p r o d u c t B  i n d u s t r y  i n  A l a s k a .  A F A  r e p r e s e n t s  
o v e r  3 0 0  c o m p a n i e s ,  t h e i r  e m p l o y e e s  a n d  c o m m u n i t i e s  a c r o s s  
a l l  o f  A l a s k a .

%
A F A  b e l i e v e s  t h e  c h a n g e s  p r o p o s e d  i n  t h i s  l e g i s l a t i o n  a r e  
i m p o r t a n t  f o r  t h e  g r o w t h  o f  t h e  f o r e s t  p r o d u c t s  i n d u s t r y .  I n  
t h e  I n t e r i o r  a n d  S o u t h  C e n t r a l ,  t h i s  l e g i s l a t i o n  w o u l d  m a k e  
i t  p o s s i b l e  t o  e s t a b l i s h  a n  i n d u s t r y  w h i c h  w i l l  p r o v i d e  y e a r  
a r o u n d  e m p l o y m e n t  a n d  t a x  r e v e n u e s .

I n  a d d i t i o n  t o  f i x i n g  m a n y  o f  t h e  h u r d l e s  w h i c h  n o w  p r e v e n t  a  
t r a d i t i o n a l  S t a t e  t i m b e r  s a l e  p r o g r a m ,  i t  a l s o  p r o v i d e s  a  
m e a n s  t o  m a k e  f o r e s t  m a n a g e m e n t  p r o f i t a b l e  t o  S t a t e  
g o v e r n m e n t .  T h e  f o r e s t  m a n a g e m e n t  a g r e e m e n t s  w h i c h  c o u l d  b e  
p r o d u c e d  b y  t h i s  l e g i s l a t i o n  w o u l d  m e a n  p r i v a t e  e n t e r p r i s e  
w o u l d  b e  p a y i n g  f o r  t h e  m a n a g e m e n t  o f  S t a t e  l a n d s ,  b u t  i n  
t u r n  i n c r e a s e  n e t  r e v e n u e s  t o  t h e  S t a t e  t r e a s u r y .

W h i l e  t h i s  l e g i s l a t i o n  w o u l d  p r o v i d e  a n  a v e n u e  t o w a r d  t h e  
m a n a g e m e n t  o f  A l a s k a  S t a t e  f o r e s t  l a n d s ,  i t  w o u l d  n o t  d o  s o  
a t  t h e  d e t r i m e n t  o f  t h e  f o r e s t  e n v i r o n m e n t .  T h e  S t a t e  o f  
A l a s k a  w o u l d  s t i l l  r e t a i n  c o n t r o l  o f  t h e  l a n d  a n d  t h e  
p r a c t i c e s  u n d e r t a k e n .  H o w e v e r ,  t h i s  w o u l d  r e s u l t  i n  m u c h  
l e s s  c o s t  t o  S t a t e  g o v e r n m e n t ,  A F A  b e l i e v e s  t h a t  t h e  F o r e s t  
P r a c t i c e s  A c t  a n d  p r o v i s i o n s  o f  t h i s  l e g i s l a t i o n  w o u l d  r e s u l t  
i n  p r o t e c t i o n  o f  f i s h ,  w i l d l i f e  a n d  o t h e r  p u b l i c  r e s o u r c e s .

T h e  l e g i s l a t i o n  s t i l l  p r o v i d e s  f o r  p u b l i c  c o m m e n t  a n d  
c o m m e n t s  b y  a l l  p u b l i c  a g e n c i e s .  I n  n o  w a y  w o u l d  t h i s  
l e g i s l a t i o n  l o c k  a n y o n e  o u t  o f  t h e  p r o c e s s .  I t  w o u l d  a l B o  
n o t  d a m a g e  a n y  o f  t h e  o t h e r  i m p o r t a n t  i n d u s t r i e s  w h i c h  r e l y  
o n  f o r e s t  e n v i r o n m e n t .  S o u t h e a s t  A l a s k a  h a s  a l r e a d y  
e x h i b i t e d  t h a t  a  s i g n i f i c a n t  f o r e s t  p r o d u c t s  i n d u s t r y  i s  
c o n s i s t e n t  w i t h  t o u r i s m  a n d  f i s h i n g .

A l a s k a ' s  s t a t e  f o r e s t  l a n d s  a r e  i n  n e e d  o f  c a r e f u l  m a n a g e m e n t  
a c t i v i t i e s  i f  w e  a r e  t o  p r o t e c t  w i l d l i f e ,  w a t e r s h e d s  a n d  t h e  
e c o n o m i c  v a l u e s  t h e y  c o n t a i n .  I f  w a  d o  u o t  a o o n  s t a r t  t h e  
m a n a g e m e n t  o f  o u r  S t a t e  f o r e s t  l a n d s ,  t h e  c h a n c e  o f  s o m e  
n a t u r a l  d i s a s t e r  w i p i n g  o u t  t h o s e  v a l u e s  w i l l  c o n t i n u e  t o  
i n c r e a s e .



STEVE FRANK
A l a s k a  ^ t a t e  ^ E e g t  f i l a t u r e

Il7i/7c in Jiinnm  
P.O. Box V

II1) N. C ushm an. R m . 213 
Fairbanks. A laska 99701 

(90T73 452-3421

Juneau. A la sk a  99811 
(907) 465-3709 

Capitol R m . 417

S e n a t e

SPONSOR STATEMENT - SENATE B IL L  NO. 310 Management and Sale of State Timber

T h e p u rp o se  o f  S B 3 1 0  is to e n c o u r a g e  in v e stm e n t in the u m ber  
in d u stry  to e n h a n c e  th e  p o ten tia l for the crea tio n  o f  lon g  term  
e m p lo y m e n t  in the fo r e s t  in d u stry .

T h e  le g is la t io n  w o u ld  a u th o r iz e  the D ep a rtm en t o f  N atural 
R e s o u r c e s  to u t il iz e  F o rest M a n a g e m e n t A g r e e m e n ts  (F M A 's)  on sta te  
land . F o rest M a n a g e m e n t A g r e e m e n t le g is la t io n  w a s  p a ssed  by the 
S e n a te  in 19S7 by a v o te  o f  2 0 -0 . A ls o , so m e  o f  the d u p lic a tiv e  
p la n n in g  r e q u ire m en ts  cu rren tly  in la w  w o u ld  be m o d if ie d , w h ile  
m a in ta in in g  a p u b lic  p r o c e ss .

F o r e s t  M a n a g e m e n t  A g r e e m e n ts  h a v e  b e c o m e  an d e s ir a b le  too l 
in a c c o m p lis h in g  r e sp o n s ib le  t im b er  d e v e lo p m e n t  b e c a u se  the  
g o v e r n m e n t  o w n er  can  sp e ll  ou t in a co n tra c t the s p e c if ic  term s and 
c o n d it io n s  o f  tim b er  hat v e s t , and the c o s t  o f  that d e v e lo p m e n t  is 
born by the o p era to r .

Further, b e c a u se  F M A 's are n e g o tia te d , they can  p ro v id e  a long  
term  sta b le  su p p ly  o f  lim b er  to the op erator  w h ich  is a c r it ic a l  
e le m e n t  in a c o m p a n ie s ' d e c is io n  to in v e st  b e c a u se  v a lu e  ad d ed  
t im b e r  d e v e lo p m e n t  is u su a lly  c a p ita l in te n s iv e  and th o se  
in v e s tm e n ts  req u ire  a lo n g  tim e to p ay  b ack .

F in a lly , F M A 's can  be n e g o tia te d  to p ro v id e  for lo ca l v a lu e  
a d d ed  m a n u fa c tu r in g , s o m e th in g  that the D e p a rtm en t c a n n o t d o  
to d a y , b e c a u se  cu rren t law  d o e s  not a llo w  for n e g o tia te d  a g r e e m e n ts  
on tim b er  s a le s .

I b e l ie v e  the g e n e r a l p u b lic  w a n ts  n e w  lo n g  term  jo b s  and 1 
b e l ie v e  that th ey  su p p o rt r e sp o n s ib le  d e v e lo p m e n t  o f  our tim b er  
r e s o u r c e .

T h an k  y o u  for  y o u r  c o n s id e r a t io n .



SOUTHEAST

KETCHIKAN

JUNEAU
HAIN ES

SOUTHCENTRAL

KENAl 

MAT-SU 

MCGRATH 

COPPER IRV

1993 1992 1991 1990 19 89 1988

3 , 7CO 15 5 2 8 2,728 7 5 5 8 8 5 1 1 14 ,762
(9 ,7 2 1 ) (9 2 ) (7 2 ) (1 3 5 6 5 ) (5 ,7 3 8 ) (6 5 5 2 )

1 5 4 6 1 5 3 0 2 5 1 3 507 1 5 5 9 1 5 2 9
(1 ,0 9 8 ) (1 5 4 6 ) (565 ) (3 5 9 9 ) (1 ,9 9 0 ) (4 5 1 3 )

NORTHERN

pax
DELTA
TOK

TOTAL
CUT
(SOLD)

5 ,4 1 2  12JC67 11XXX)  10 ,565  12 5 4 1  8 5 3 3
(1 8 ,6 4 8 ) (9 ,1 3 5 ) (9 5 1 9 )  (1 4 5 1 6 )  (1 3 ,8 7 3 ) (1 6 5 1 C )

10 ,153 28 ,92 5  16,241 1 8 5 3 0  22 ,711 2 5 ,1 7 4
(29/167) (1 0 ,7 7 3 ) (1 0 ,1 5 6 ) (3 5 ,7 8 2 ) (2 1 5 0 1 )  (27/175)

M3F= 1000 BOARDFEET



F I S C A L  N O T E
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STATE O F  A L A S K A BILL NO. SB310

"An Act relatina to the manaaement and sale or

Dept Affected: Natural Resources 

BRU: Resource Develooment

stare timber: relatina to Ihe classification of state land..." Component: Forest Management and Development

Sponsor

Reouestor

Senator Frank

Senator Frank

Excenortures/Revenues

Component Serial No. 

(Thousands of Dollars)

•135

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FYS9 FY00

PERSONAL SERVICES 1
TRAVEL I 1

CONTRACTUAL 1 1
SUPPLIES 1

ECUIP.MENT 1 1
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CAPITAL EXPENDITURES o.ol 0.0 0.01 0.0 o.ol o.ol
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TEMPORARY ol 0 ol ol ol 0
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Prepared by: Tomas H. Boutin, Director /  ) Phone : 465-3379
Division: Forestry // / / Date : 2-Ma.'-94

Approved by Commissioner

Harry A. Noan A 7=— -7 . / A  ^  . Dato: 2-Mar-94
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A M E N D M E N T

OFFERED IN THE SENATE BY SENATOR FRANK
TO: CSSB 310( ), Draft dated 3/18/94

Page 2, line 18, following "section":
Insert "if public notice of the proposed sale is provided in the manner specified 

in AS 38.05.945(b)"
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Luckhaupt
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8-LS1558NU.2''
Luckhaupt
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OFFERED IN THE SENATE

TO: CSSB 310( ), Draft dated 3/18/94

Page 3, line 10:

D elete "exceed 30"

Insert "be less than 30 days nor more than 60"

A M E N D M E N T

B Y  SENATOR F RANK
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O FFERED IN THE SENATE B Y  SE N A TO R  FRANK

TO: CSSB 310( ), Draft dated 3/18/94

Page 5, lines 10 - 11:

D elete  all material.

Reletter the follow ing subparagraphs accordingly.

Page 6, fo llow ing line 31:

Insert a new subsection to read:

"(1) Upon the completion o f  three-quarters o f the total term o f  the 

agreement, the com m issioner shall review the operation and performance o f  the 

agreem ent and determine whether it is in he best interest o f  the state to renew the 

agreement. If the com m issioner detci t .mes that it is in the best interest o f  the state, 

the com m issioner shall solicit and evaluate proposals as provided in this section, for 

renewal o f  the agreement, including a proposal from the current operator."

8-LS1558MJ.3 u
Luckhaupt

3/26/94

A M E N D M E N T

Reletter the follow ing subsections accordingly.



A M E N D M E N T

8-LS155SMJ.41/
Luckhaupt
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OFFERED IN THE SENATE B Y  SENATOR FR ANK

TO: CSSB 310( ), Draft dated 3/18/94

Page 6, line 3:

D elete "and"

Page 6, line 4, fo llow ing "years":

Insert and

(0 )  provisions for deactivation or termination, that may include 

bonding, to ensure reforestation, stabilization, monitoring, and other residual 

obligations"


